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VoL XXHL Oases 4a— 160, 


EXECUTORS AND ADMINISTRATORS. 


Part I. — The Office of Executor or Administrator. 


la. Limitation of number — Appointment of four 
general executors — Limited appointment of 
fifth — Invalid.] — A testator by his will ap- 
pointed four persons as exors. & trustees of 
nis will, & after certain bequests appointed 
a fifth person literary exor. in respect of 
certain papers. The usual exors. 1 oath was 
sworn by the four general exors. for the 
purpose of a grant to them of the estate save 
& except the papers in respect of which the 
fifth person was appointed literary exor. 
The oath was refused oy the Registry on the 
ground that by reason of Jud. Act, 1925 
(o. 49), s. 160, one of the five exors. must 
renounce. The exors. applied to the ct. 
asking that the oath tendered by them might 
be received : — Held : as the oath asked in 
effect for grants to five exors. it contravened 
Jud. Act, 1926 (c. 49), s. 160, & ought not 
to be received. — In the Estate of Holland, 
[1936] 3A11E. K. 13 ; 106 L. J. P. 113 ; 156 
L. T. 417 ; 53 T. L. R. 3 ; 80 Sol. Jo. 838. 

0. Citations For “3 Phillim.” read “8 
P hillim .” 

,6. Add. Annotation: — Refd. Palin v. Ponting, 
[1930] P. 186. 

7a. — — .] — In the Goods of Evans (1923), 128 
L. T. 669. 

,7b. Appointment written in maigii.O -An 
appointment of exors., written vertically in 
the margin of a will, excluded from the 
probate, there being no signature at the 
bottom of the clause in the margin. — In the 
Goods of Tookey (1847), 5 Notes of Cases, 386. 

'4a. 8. P. In the Goods of Coles (1871), L. R. 2 
P. & D. 362 ; 41 L. J. P. & M. 21 ; 25 
L. T. 852 ; 36 J. P. 120 ; 20 W. R. 214. 

Annotation : — Reid. Foundling Hospital v . Crane (1911), 105 
L. T. 187. 

>3a. .] — In the Goods of Way, 

£1901] P. 346 ; 71 L. J. P. 13 ; 85 L. T. 643 ; 
17 T. L. R. 758. 

93. Add. Annotation : — Folld. Re Hack (A. ) 
(1930), 169 L. T. Jo. 284. . 


PART L SECT. 1. 
ax. Nature of office .) — The office o t 
ixor. is an administrative appointment, 
not a benefit, Sc a widow who has been 
appointed axtrix. under her husband's 
mil is not bound to elect between 
accepting the office Sc claiming her 
©gal rights. — S mart v. Smart, [1928] 
37a 892. — SOOT. 

PART I. SECT. 2, SUB-SECT. 1. 
»y> PubHc Trustee.) — Testator, domi- 
ciled in the Irish Free State, appointed 
he Public Trustee to be his exor. Sc 


. —Held : neither the Irish 

•ublio Trustee nor the English Public 
trustee could accept the appointment. 

of Lbeson, [ 1928] I. R. 

•ART X. SECT. 8, SUB-SECT. 1. — 0. 

as. Right of testator to delegate.}-*- 
ne power of appointing exors. may 
awfully be delegated, & the time 
taring which they are to act may be 
imited either a* to beginning or end. — 


Re Cleghorn, [19311 2D.LR 865 ; 
O. R. 31.— CAN. 


188a. Effect of death of husband in wife’s life- 

time.}— Be Hack (A.) (1930), 169 L. T. Jo. 284. 

184a. Grant to trustees of settlement as special 
exeoutors — Incapacity of one — Fresh grant to 
continuing special executor — Jointly with 
ordinary executor.] — Probate of the will of 
deceased was granted to A. B. bis exor. 
save & except settled land vested in deceased 
settled previously to his death <fc not by his 
will, deceased appointed no special exor. 
At his death the trustees of the settlement of 
the land were O. D. & B. F., & a grant of 
probate was made to them as special exors. 
limited to the settled land. Before the 
administration of the estate was complete, 
O. D. became incapable of acting in the 
trusts & A. B. was appointed in his place 
for the purposes of the Settled Land Aot, 
1925. On motion to revoke the grant of 
probate to the special exors. & for a fresh 
grant limited to the settled l&dft to E. F. 
along with A. B. x— Ordered that the grant 
of probate limited to the settled land be 
revoked <fc frpsh probate granted to E. F., 
power being reserved to C. D. to apply for 
probate on nis recovering capacity, & it was 
further ordered under Administration of 
Estates Act, 1925 (c. 23), s. 23 (2), that A. B. 
be appointed as a special personal repre- 
sentative in respect of the settled land 
jointly with E. F. Sc that the grant to E. F. 
after It had passed the seal be noted accord- 
ingly, the security, if any, to be given by 
A. 33. to be settled by the registrar. — In the 
Estate o/ Clifton, [1931] P. 222 ; 100 L. J. P. 
121 ; 146 L. T. 14 j 47 T. L. R. 618. 

184b. Reservation of power to 

apply on recovery of capacity.] — In the Estate 
of Clifton, No. 134a, ante. 

184c. Application to Chancery 

Division for leave to apply to Probate Division.] 
— Re Clifton, Duckworth v. Fair, [1931] 
W. N. 202. 

150. Add. Annotation : — Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 601. 

extrlx. according to the tenor of the 
will . — Re MoMiulan, [1925] 8W.W.H. 
584.— CAN. 


PART I. SECT. 


SUB-SECT. 2.— 


8, SI 

A. (a). 

42 v. .] — Testator be- 

queathed two farms of land to F. 8c T. 
in trust for his wife Sc family ; he 
directed that the farms should be sold 
Sc that the proceeds should be divided 
by his exors. The will contained no 
appointment of exors. : — Held : that 
F. Sc T. were entitled to probate as 
exOTS. according to the tenor.— In the 
Goode of Dbumm, [1981] N. I. 12.— Dt # 

47 i. 8. P. Re Maubat Estate 
(Seek.), [1927] 8 W. W. R. 18.— CAN. 

PART I. SECT. 8, SUB-SECT. 2.— 
A. (b). 

te. Universal legatee — Trust to divide 
between legatee <£ other*.}— A. will 
reading, “I bequeath all my estate 
to Mrs. S. to be divided equally among 
Km. 8. Sc her brothers Sc sister " : — 
Held: not to constitute Mm. 8. an 


PART L SECT. 4, SUB-SECT. 1.— A. 

id. Appointment of executors for New 
Zealand pro — ' ' J “ “ ■ 


domiciled in England, leaving property 
in New Zealand Sc in England, k having 
by his will appointed separate exors. 
to deal with his New Zealand Sc his 
English property, a ct. in New Zealand 
may grant probate to the New Zealand 
exom. in respect of the property within 
the Jurisdiction, reserving leave to the 


the Property. For the purpose of 
facilitating the latter appln. the New 
Zealand ot. may permit the removal 
from its file of the original will upon 
condition that an exact copy of such 


43 



Gases 151—400. 


English and Empire Digest Supplement. 


151. Add. Annotation : — Reid. Jenkins v. Jenkins, 
[1928] 2 K. B. 501. 

152. Add, Annotations : — Apld. Be Comberbach. 
Saunderson v. Jackson (1929), 73 Sol. Jo. 4=03, 
Refd. Jenkins v, Jenkins, [1928] 2 K. B. 501 ; 
Cashin v. Cashin, [1938] 1 All E. R. 536. 

158. Add, Annotation: — Generally , Refd. Jenkins 
v . Jenkins, [1928] 2 K. B. 501. 

154a. Appointment of one of several makers of 

promissory note.] — During the lifetime of 
testator the exor. named in his will & three 
other persons made a joint & several pro- 
missory note payable to him . After the 
death of testator & probate of the will the 
exor. brought an action on the promissory 
note against one of the other makers thereof : 
— Held: the action was not maintainable, 
inasmuch as the effect of pltf.’s appointment 
as exor. was (1) at common law that the debt 
was discharged by release at the date of the 
death of testator, & (2) in equity that it was 
discharged by payment at the date of probate, 
so that in either case the debt had ceased to 
exist before the action was brought. — 
Jenkins v, Jenkins, [1928] 2 R. B. 501 ; 97 
L. J. K. B. 400 ; 139 L. T. 119 ; 44 T. L. R. 
483 ; 72 Sol. Jo. 319, D. O. 

165a. Appointment of wife of debtor .] — Re 

Price, Price v. Price (1879), 11 Ch. D. 163 ; 
48 L. J. Ch. 478 ; 40 L. T. 608 ; 27 W. R. 
698,0. A. 

165b. .] — Jenkins v. Jenkins, No. 154a, ante. 

181a. After Intermeddling.}— An indi- 

vidual & a bank having been appointed exors. 
& trustees under a will, the individual exor. 
intermeddled technically with the estate, & 
both of them subsequently refused to act as 
exor. or prove the will. By a codicil testator 
directed that in the event of a M vacancy ” 
occurring “ in the office of the individual 
exor. & trustee whether from death, resigna- 


tion, refusal to serve, inability to act, or 
otherwise,” one of two named persons, in 
the order named, should fill the vacancy. 
The first named person renounced : — Held : 
the ct. was entitled to appoint one of the 
substituted exors. A probate was granted 
to the second named person on his applica- 
tion. — In the Estate of Freeman (1931), 146 
L. T. 143 j 48 T. L. R. 1 ; 75 Sol. Jo. 764. 

209a. 8, P. Anon. (1806), 12 Ves. 4 ; 33 E. R. 2. 

Annotation : — Refd. Browell v. Reid (1842), 11 L. J. Ch. 272. 

238. Add. Annotation : — Co usd. In the Estate oj 
Dinshaw, [1930] P. 180. 

258. Add. Annotation : — As to (1) Refd. Jenkins v . 
Jenkins, [1928] 2 K. B. 501. 

296. Add. Annotation : — Refd. Re City Equitable 
Fire Insce., [1925] Ch. 407. 

306. Add. Annotation: — As to (1) Refd. Ahmed 
Angullia Bin Hadjee Mohamed Salleh 
Angullia v. Estate & Trust Agencies (1927), 
Ltd., [1938] A. C. 624. 

425a. Exercise of option to purchase by surviving 
partner — Notice to executor before probate — 
Validity.] — Under a partnership deed the 
surviving partner had an option of acquiring 
the deceased partner’s interest at a valuation 
on his giving to the “ personal representa- 
tives ” of the deceased partner notice within 
three months from the death of such partner. 
The notice was given within the time, but 
before the exors. had obtained probate : — 
Held : the notice was propeWy given, & 
the option ha-4 been duly exercised. — 
Knlsey v. KelsEy (1922), 91 L. J. Ch. 382 ; 
127 L. T. 86. 

427. Add Citations .‘—Moore, K. B. 146 ; sub 
nom. Russel v. Prat, 1 And. 177 ; on appeal 
(1589), 1 Leon. 193, Ex. Ch. 

492. Add. Annotation : — As to (2) Refd. Macleay 
v. Treadwell, [1937] A. C. 626. 


PART I. SECT. 9. 


202 i. Jurisdiction to release — Surro- 
gate court .] — A surrogate ot. Judge has 
no power to make an order releasing 
exors. “ from their exorship ." — Re 
Denton Estate (Saak.), [1926] 3 
W. W. R. 186.— CAN. 


o i. .1 — Under the discretionary 

power given him by Trustee Act, 
li. 8. 8., 1820 (c. 76), a. 71. the Judge 
appointed a Judicial trustee in place of 
an extrix. — Small v . Packard, [1926] 
1 W. W. R. 897.— CAN. 


1 (p. 46) I. 'Executor — Desiring 

to be released — Co-executor necessary 
party .] — When some of several co- 
exora. apply to be released from the 
trust, the ot. will require the other co- 
exors. to be brought before the ot. 
before they will refer it to a master to 
report on suitableness of persons to be 
substituted . — Re Tobin’s Estate 
(1868), 3 N. S. R. (2 Thom.) 338.— CAN. 


1 (p. 46) II. Conduct of co- 

executor prejudicial to trust property .) — 
On the APPh*' of an exor. held that an 
order should go tor the removal of his 
oo-exor. on the ground that the latter's 
conduct had been suoh as to 
endanger the trust property, although 
nothing in the natnre of fraud or dis- 
honesty was imputed against him. — 
Re Somerset Estate, (1028J 2 

W. W. R. 697 ; 40 Man. L. R. 566.— 
CAN. 

ss. Contested motion — Costs of ,} — 
The oosta of a contested motion, for 
the removal of an administrator & 
the appointment of another in his place, 
should not be taxed as between eolr. 


8c client . — Re Gammon Estate, Payne 
v. Gammon, [1927] 2 D. L. R. 606 ; 
[1927J 1 W. W. R. 606; 38 B. C. R. 
163.— CAN. 


if. Order for made upon originating 
notice — Direction to pass accounts — 
A replace trust fund .] — An order under 
Trustee Act, R. 9. O. 1927, o. 160, a. 36, 
for the removal of an exor., may now 
be made summarily upon originating 
uotioe. An order removing an exor. 
8c trustee directed him to pass his 
accounts. It was not denied that he 
was liable for the loaa or jeopardy of a 
considerable sum of money. He made 
a claim for the statutory compensation 
for hia services which was not admitted ; 
& he was required, pending the taking 
of the accounts, to replace the trust 
fund for which he was not abl e to s how 
any security in hand . — Re Patterson, 
[18281 3 D. L. R. 197 ; 62 O. L. R. 
266.— CAN. 


PART I. SECT. 10, SUB-SECT. 1.— 0. 

274 ia. S . P. Public Trustee v. 
Registrar-General of Land. [1927] 
N. Z. L. R. 839.— N.Z. 


PART I. SECT. 12, SUB-SECT. 1. 
ag. What amounts to renunciation-— 
Right reserved to infant to come in At 
prove .] — Probate was granted to adult 
exors., reserving to infant exor. a 
rigbt to be admitted to executorship 
upon attaining majority '.—Held : as 
the infan t exor. had not dec lined to 
prove the will, & his right to prove was 
reserved to bim by the letters probate, 
STmlnortty did not prevent his taking. 
—Re GRAOEY (1928), 63 O. L. R. 218.— 
CAN. 


2 


PART I. SECT. 12, SUB-SECT. 6.— A. 

d I. .] — The ct. in a proper caee 

will allow an exor. who has renounced 
probate to retract his renunciation. — 
Re Foster, [1930] N. Z. L. R. 60.— 
N.Z. 


PART I. SECT. 13, SUB-SECT. 2. 

n i. .] — The exor. named 

in a will represents the estate of 
deceased for all purposes, even before 
probate of the will is taken out. The 
taking out of probate establishes the 
will from the date of the death of 
testator, & thereby all intermediate 
acts of the exor. in connection with the 
estate are validated. — Mxghraj v. 
Kribhna Chandra Bhattaoharji 
(1923), I. L. R. 46 All. 286.— IND. 

r i. .] — Re Croft Estate, [1937 

1 W. W. R. 463 ; 61 B. C. R. 359.— 
CAN. 


PART I. SECT. 13, SUB-SECT. 8.— B. 

471 i. General rule?! — Although an 
exor., who elects to act, may be sued 
before probate, the ct. has no juris- 
diction over a person as exor., who has 
obtained a grant of probate in a foreign 
country, unless there were assets of 
testator within the jurisdiction at the 
time of his death, in respect of which 
the ct. may reasonably assume that the 
exor. will clothe himself In due course 
with the necessary representativ 
character by an application for probate 
or the rescaling of the /oreign probate 
— Nagel e. Hough (1927). 27 8. R. 
N. 8. W. 418 ; 44 N. 8. W. W. N. 111.— 
AUS. 



VoL XXm. — Executors and Administrators. Cases 498—858, 


493* Add. Annotation : — Reid. Re Wells, 8 win- 677. Add. Annotation : — Reid. Re Simms, Ex p. 
bume-Hanham v. Howard, [1933] Oh. 29. Trustee, [1934] Oh. 1. 


Part II. — Probate and Letters of Administration 


701. Before this case add : — 

Grant of probate or administration where no 
estate.] — See Administration of Justice Act, 
1925 (c. 55), s. 2 (1). 

718a. .] — Chamberlain v. Agar 

(1813), 2 Ves. & B. 259 ; 35 E. R. 317. 

Annotation : — Held. Briggs e. Penny (1849), 3 De G. & Sm. 

525. 

734a. .] — In the Goods of Sergeant 

. (1872), 26 L. T. 669 ; 36 J. P. 696 ; sub nom. 
In the Goods of Serjeant, 20 W. R. 872. 

771a. Letters referred to must be produced 

or accounted for.] — On an application for 
leave to depose as to the death of a person 
who had disappeared, the affidavit of appct. 
referred to letters from that person which 


were not produced or accounted for, & did 
not explain the delay which had occurred 
in making the application, & there was no 
corroborative statement of belief of the 
death : — Held : the hearing must be ad- 
journed for a further & better statement. — 
In the Goods of Clarke, [1896] P. 287 ; 66 
L. J. P. 9. 

774a. S . P. In the Goods of Barber (1886), 11 
P. D. 78 ; 56 L. T. 894 ; 35 W. R. 80. 

784. Add. Annotation : — Refd. Lai Chand Marwaii 
r. Mahant Ramrup Gir (1925), 42 T. L. R. 
159. 

858. Citation : — For “ 34 Ch. D. 177 ” read “ 24 
Ch. D. 177.*’ 


PART I. SECT. 14, SUB-SECT, 3.— A. 

bl. .1 — Letters of administration 

relate back to the death of the intestate 
so as to enable the administrator to 
bring action In respect of matters done 
between the death & his appointment. 
— Doe d. McKinlay v. Elliott (1851), 
3 Nfld. L. R. 180.— NFLD. 

PART I. SECT. 14. SUB-SECT. 3.— 
B. (b)fc 

sh. Inability on agreement — Entered 
into before orant. } — Larry v. Baker 
(1903), 7 Terr. L. R. 145.— CAN. 

sk. Action on life assurance policy .] — 
Pltf., the only child of J., who on 
Sept. 30, 1926, as the result of an 
accident, died, intestate Sc a widower, 
commenced this action on Nov. 26, 
1926, upon an accident ' insurance 
policy issued by defts. upon the life 
of J. Pltf. was not named as bene- 
flolary In the policy. On May 9, 1927, 
while the action was pending, pltf. 
obtained from a Surrogate Qt. letters 
of administration to the estate of J., &, 
when the action came on for trial, In 
1928, applied for leave to amend the 
proceedings by describing himself as 
the administrator of the estate of J. ; — 
Held : the amendment should be 
allowed Sc pltf. awarded judgment for 
the amount of the policy. The letters 
of administration related back so as to 
validate the action already commenced 
by pltf. — Johnson r. General Aoo 
Ass*oe Co., n 929 1 1 D. L. R. 597 ; 
63 O. L. R. 296.— CAN, 


PART I. SECT. 15, SUB-SECT. 2. 

g I. .1 — Held: the sale of the 

reversion in a term of years, under a 
ft. fa. on a judgment against an exor. 
de eon tort , was a valid sale as against 
the rightful administrator. — Bain v. 
McIntyre (1867), 17 O. P. 500.— CAN. 

603 I. When binding — When lawful .1 
— An exor. de eon tort is not necessarily 
a wrong-doer Sc his possession cannot 
always be raarded as wrongful at its 
inception. His intentions in respect 
of the acts attributed to him must be 
taken into account, to determine when 
the conversion took place & as on what 
date liability Is to be fastened on him. — 
Shtyaprasad Singh v. Prayagku- 
mjj&i Debee (1933), I. L. R. 61 Oalo. 

•18 i. Rights of buyer from executor 
de eon tort .] — Trusts & Guarantee 
Oo. v. Nelson, [1930] 3W.W.R. 241 : 
i D. L. E. 1032; revsg., [1930] 3 
D. L. R. 985.— CAN. 


si. On whom binding — Third party — 
Estoppel.] — Where a buyer of goods 
under a conditional sole agreement 
induces a buyer of the same goods from 
him under a similar agreement to 
deliver up the goods to the exor. de 
son tort of the original seller in settle- 
ment of his, the first buyer’s claim, he 
will not be allowed, in an action against 
such second buyer, to deny the 
authority of the exor. de eon tort to 
take over the goods. — Larson v. 
Coates (Saak.), [1926] 4 D. L. R. 561 ; 
[1926] 3 W. W„ R. 397.— CAN. 


■m. administrator of estate — 

Onus on administrator.) — Deft, had 
bought three horses fk other animals 
under a conditional sale agreement. 
The present action wr^ brought by 
the administrator of the seller for the 
balanoe due under the agreement. 
Deft, pleaded that the exor. de son tori 
of the seller had taken the horses in 
satisfaction of the indebtedness out of 
the possession of a man to whom deft, 
had sold them. The authority of the 
exor. de son tort to take the chattels 
& bo bind the administrator was 
established by a prior decision in an 
action by the deft, herein against the 
buyer from him. . There was no evi- 
dence herein as to what the exor. 
de son tori did with the chattels : — 
Held : the burden of proving that the 
exor. de son tort had complied with the 
terms of the agreement & of Conditional 
Sales Act as to retention of the chattels 
& notice of their sale was on pltf. 
herein, the administrator. — National 
Trust Co., Ltd. v. Larson, [1928] 
3 W. W. R. 723.— CAN. 


PART I. SECT. 15, SUB-SECT. 4.— 
B. (a). 

m i. .) — In an action by a 

creditor of a deceased against an exor. 
de son tort It is proper to sue deft, as 
executor as well as personally. Sc if 
pltf. establishes his claim the judgment 
should be that the amount thereof be 

S aid out of the assets of deceased, if 
eft. have so much. Sc. if not. then out 
of deft.’s personal assets. — B urns P. 
8c Co. v . Ozernu. [1928] 4 D. L. R. 
854 ; [1928] 3 W. W, R. 294.— CAN. 


PART II. SECT. 1, SUB-SECT. 1 — 
A. (a)* 

•97 I. Construction of documents — 
Only for purposes of admission to pro - 
bate. }— Nandkishorb La l v. Pasupati 
Nath Sahu (1928), I. L. R. 7 Pat. 396. 
— IND. 


■d. WiU already administered — Not 
matter of construction.] — Testator had, 
by his will, bequeathed his farm to his 
son J. on condition that he should 
reside on the farm & assist in the 
management thereof until he attained 
twenty years, with a gift over to 
testator’s son W. in the event of this 
condition not being fulfilled. In 1928 
J. attained twenty -one years, where- 
upon the surviving trustee of tho will 
gave him possession of the farm. On 
the death of J. in 1930, W. brought a 
summons for the construction of the 
will. It was oontended that J. was 
not entitled to the farm by reason of 
the fact that he had failed to comply 
with the conditions of the bequest. 
Pltf. submitted that the ct. had Juris- 
diction to determine the matter either 
under R. S. C., Ord. 54 a, r. 4 or Ord. 65, 
r. 4 : — Held : the trustee having 
administered Sc allowed J. into pos- 
session the question at issue was not a 
proper one to be determined on an 
originating summons either as a matter 
arising In the administration or upon 
the construction of the will. — W ight- 
man v. Cousins, (1931J N. I. 138 ; 
affd., [1932] N. I. 61.— IR. 

PART II. SECT. 1, SUB-SECT. 1.— 
A. (b). 

703 i. For letters of administration 
— Grant required to assist prosecution 
of claims abroad. ] — It is not the duty of 
the ct., by determining the abstract 
question who is the deceased's proper 
representative, to assist' such repre- 
sentative to prosecute claims to titles 
Sc property abroad. — In the Goods of 
Campbell Wimon, [1929] S. R. (Q.) 
59.— AUS. 

PART II. SECT. 1, SUB-SECT. 1.— D. 

o I. .] — The Judge of a Surrogate 

Ct. cannot adjudicate on a claim to 
moneys of a deceased person under an 
alleged donatio mortis causd. — Re Gra- 
ham (1911), 25 O. L. R. 5,— CAN. 

PART II. SECT. 5, SUB-SECT. 1. 

Mg. Will mutilated — By accident .] — ■ 
Testator made a will, which was dis- 
covered, a year after his death, muti- 
lated by the destruction of parts 
thereof containing certain words of the 
will. The state of the will when dis- 
covered was due to the way In which 
it had been kept by testator. Testator 
had also made a draft will, as well ae 
a pretended will, but no copy of bis 
last will. Sc no oral evidenoes as to the 
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Cases 1016 — 1181 . English and Empire Digest Supplement, 


1016. Add. Annotation : — Reid. Barkwell t?. Bark' 
well, [1928] P. 91. 

1017. Add. Annotations : — Consd. Neal v, Denston 
(1932), 48 T. L. R. 637. Reid. In the Estate of 
Musgrove, Davis v. Mayhew, [1927] P. 204. 

1018. Add. Annotation : — As to (1) Reid. Barkwell 
v. Barkwell, [1928] P. 91. 

1019. Add. Annotations :—As to (1) Reid. Barkwell 
v. Barkwell, [1928] P. 91. Generally , Reid. 
In the Estate of Jessop (1924), 132 L. T. 31. 

1019a. — .] — Circumstances in which the 

ct. will grant probate of the contents of a lost 
will.— ik Spain (1916), 31 T. L. R. 436. 

1022a. .] — Barkwell v. Babkwell, 

No. 938a, ante. 

1081a. Will gnawed by rats.] — A will torn 

in pieces with rats, if a stranger by laying 
the pieces together could make the devise 
appear, good ; if gnawed before the death, 
against the will.— -jEtheringham v. Ether- 
ingham (1646), Aleyn. 2 ; 82 E. R. 883. 

1031b. Belief that will useless .] — In the Goods 

o/Legg (1848), 0 Notes of Cases, 528. 

Annotation : — Diftd. Wharram v. Wharram (1864), S Sw. 

Sc Tr. SOI. 

1031c. Accidental destruction.] — The ct. 

will not admit the draft of a will, which has 
been inadvertently destroyed, to probate 
on motion. — In the Goods of Body (1865), 
4 Sw. & Tr. 9 ; 34 L. J. P. M. & A. 66 ; 164 
E. R. 1418. 

Annotation: — Apld. Re Sainsbury (1896), 12 T. L. R. 428. 

1031d. Destruction by third party — After 

testator’s death.] — A. devises lands to several 
persons, & after his death, one who was a 
friend to the heir at law, snatches the will 
out of the exor.’e hands & tears it in pieces. 
The pieces being gathered up, & stitched 
together, a bill was brought to establish the 


will, & decreed the devisees to hold & enjoy, 
& the heir to convey to them. — H aines v. 
Haines (1702), 2 Vem. 441 ; 23 B. R. 883 ; 
sub nom. Haynb v. Haynk, Dick. 18. 

Annotations : — Consd. Davies t>. Evans (1861), 4 De G. Sc 8m. 
440. Retd. Cowgill v. Rhodes (1863), 33 Beav. 310. 

1031e. .] — A will destroyed after 

death of testator, who had consented to its 
destruction before his death. A copy 
admitted to probate. — In the Goods of Carter 
( 1843), 2 Notes of Cases, 105. 

Annotations : — Distd. Wharram v. Wharram (1864), 3 Sw. 
Sc Tr. 301. Retd. In the Goods of Legg (1848), 6 Note* 
of Cases, 628. 

10311. Without testator’s knowledge.] — 

A will destroyed in the lifetime of testator, 
but without his knowledge ; substantiated 
& admitted to proof. — T revelyan v. Tre- 
velyan (1810), 1 Phillim. 149 ; 161 E. R. 
944. 

Annotations : — Distd. Wharram v. Wharram (1864), 3 Sw. 
& Tr. 301. Refd. Lister v. Smith (1863), 3 Sw. Sc Tr. 282. 

D. Other Cases. 

See case, infra. 

1042. Add. Annotation : — As to (1) Consd. In the 
Estate of Birkby (1929), 73 Sol. Jo. 550. 

1044. Add. Annotations: — As to (1) Apld. In the 
Estate of Musgrove, Davis v. Mayhew, [1927] 
P. 204. As to (2) Apld. In the Estate of 
Musgrove, Davis v. Mayhew, [1927] P. 284. 
Generally , Refd. Smith v; Thompson (1931), 
140 L. T. 14 ; In the Estate of Musgrave, 
Tidy v. Musgrave, [1934] Oh. 402, n. 

1102. Add. Annotation : — Refd. Beresford v. Royal 
Insurance Co., [1938] A. C. 580. 

1184. Add. Annotation : — Consd. In the Estate of 
Plant, Wild v. Plant, [1920] P. 139. 

1191. Add. Annotation: — Generally , Refd. Robins 
v. National Trust Co., [1927] A. C. 516. 


PART II. SECT. $, SUB-SECT. 6.— B. 


1036 i. Proof of contents — Need of 
stringent proof. 1 — JRe Perry, f 1025 1 1 
D. L. R. 630 ; 60 O. L. R. 278.— CAN. 


PART II. SECT. 6. SUB-SECT. 5.— D. 

■n. Will in custody of English Probate 
Court — Sealed & certified photographic 
copy. ] — Proceedings were instituted to 
prove a will In solemn form. The will 
had already been admitted to probate 
in England Sc was deposited in the 
Principal Probate Registry of the 
High Court, London. The English 
Probate ct., having been requested to 
allow the will to be produced at the 
trial of the action in the Irish Free 
State, refused, on the ground of 
absence of jurisdiction : — Held : 
secondary evidence of the will could 
be given. Sc a sealed Sc certified photo- 
graphies copy was admitted. — L yons 

Si B LKNNERH AflSBTT V. CHALMERS, 
[19191 I. R. 674.— IR. 

PART II. SECT. e. SUB-SECT. 8.— A. 

so. Nature of proof required.} — The 
proof necessary to establish a will is 
not an absolute or conclusive one, but 
such proof as would satisfy a prudent 
man. — Surendra Nath Chattkrji 
v. Jahnavi Oh aran Mukhbbji (1928), 
I. L. R. 66 Calo. 890.— IND, 


PART II. SECT. 6, SUB-SECT. 8.— B. 

1048 H. .1— Where a will is im- 
peached on the ground that testator 
was not at the time of its execution a 
person of testamentary capacity, the 
onus Is on those propounding the will 
to show that it was the will of the 
testator Sc that he was a person of 
testamentary capacity. — Painter v. 


Hodgkin (No. 2), [1936] 1 W. W. R. 
410.— CAN. 

1063 i. Wherever ground for 

suspicion.} — Howie v. Cratterton, 
[1926] N. Z. L. R. 696.— N.Z. 

1063 li. The burden of 

proof as to the execution Sc the testa- 
mentary capacity of testator at the 
time of the execution of a will lies upon 
its propounder who has to explain away 
the suspicious circumstances appearing 
in the case. — Surendra Nath Chat- 
tkrji v. Jahnavi Charan Mukhkrji 
(1928), I. L. R. 50 Calc. 390.— CAN. 

1065 III. .] — If a party pro- 
pounding a will for probate has satis- 
fied the ct. that testator executed It 
with due formalities, Sc that when he 
did so he was of sound & disposing 
mind Sc memory, had full knowledge & 
appreciation of its. contents, Sc actually 
comprehended what he was doing, the 
party propounding has fulfilled the 
onus upon him ; he does not have to 
go farther Sc disprove or negative the 
alleged exercise of undue influence or 
fraud ; it is for the party Impugning the 
will to satisfy the ct. or the exercise of 
undue influence or fraud. — Riach v. 
Ferris. [1934] S. O. R. 725 ; [1935] 1 
D. L.R. 118.— CAN. 

■p. Verbal xatU .) — The onus of ©stab- 
IshJng a verbal will is always a very 
heavy one ; it must be proved with 
the utmost precision Sc with every 
circumstance of time Sc place. — 
Venkat Rao v. Namdbo (1931), 68 
L. R. Ind. App. 362.— IND. 


FART II. SECT. 6, SUB-SECT. A. 

it Non-compliance with Wills Act, 
R. £., 1923 (e. 146), «. 15.] — Application 


refused.-r-.Re Cox, [1927] 1 D. L. R. 
441 ; 59 N. 8. R. 103.— CAN. 

PART IL SECT. 0, SUB-SECT. 9.^- 
D. (g). 

1196 i. Evidence — Witness not avail- 
able — Attesting witness to will — Affidavit 
made on proof in common form in- 
admissible .] — The affidavit of an 
attesting witness in statutory form 
upon probate in common form, is 
inadmissible after the death of the 
witness upon proof in solemn form. — 
Re Roberson, [1036] 1 D. L. R. 53 ; 
6 F. L. J. (Can.) 85.— CAN. 


PART II. SECT. 6, SUB-SECT. 9.— E. 

t i. Plea of forgery.] — Deft, in 

a probate action pleaded that the will 
which pltf. sought to establish was not 
signed by testatrix or by any other 
person in her presence Sc by her 
direction : — Held : as this amounted 
to a plea of forgery, deft, must disclose 
the name of the person by whom, Sc 
the time when it was alleged the docu- 
ment was signed. — G aluigher v. 
Kennedy, [1931 J N. I. 207. — IR. 


PART IL SECT. 8. 

1288 i. Double grants — Discouraged.] 
— When a will appoints one exor. for 
general purposes Sc another one for 
limited purposes, only one grant should 
be made, Sc the respective powers of 
the two exors. should be distinguished 
therein. The ot. should disoourage 
double grants. Sc upon the application 
for probate made by either exor., the 
other one should be cited. — Re Maubat 
Estate (Bask.), [1927] 3W.W.R. 1U 
—CAN. 




Vol. nm, — Executors and Administrators. Oases 1847a— 1864a, 


1247s. .1 — Lamkin v. Babb (1752), 1 

Lee, 1 ; 161 E. E. 1. 

1271. Add. Annotation : — Refd. Robins v. National 
Trust Co., [1927] A. 0. 515. 

1294. Add. Annotations : — Refd. In the Estate of 
Musgrove, Davis v. Mayhew, [1927] P. 264 ; 
Robins v. National Trust Co., [1927] A. C. 
515. 

1301a. .] — Testatrix having directed the 

person whom she made her residuary legatee 
to prepare her will, he did so, but by mistake 
the name of one of the legatees was omitted. 
Subsequently she directed that three 
additional bequests should be inserted in the 
will, which the residuary legatee promised 
but neglected to do. The will was after* 
wards read over to testatrix by the residuary 
legatee, & having declared herself satisfied, 
she executed it : — Held : although the 
residuary legatee was aware at the time of 
the execution of the will by testatrix, that 
her further instructions were not complied 
with, & that testatrix was ignorant of that 
fact, still in the absence of fraud on his part 
the will was entitled to probate. — Mitchell 
v. Card (1863), 3 Sw. & Tr. 75 ; 32 L. J. 
P. M. & A. 129 ; 8 L. T. 438 ; 27 J. P. 487 ; 
9 Jur. N. 8. 673 ; il W. R. 773 ; 164 E. R. 
1280. 

Annotation: — Refd. Guardhouse v. Blackburn (1866), 35 
L. J. (P. & M.) 116. 

1304. Add. Annotations : — Consd. In the Estate of 
Musgrove, Davis v. Mayhew, [1927] P. 264. 
Refd. Robins v. National Trust Co., [1927] 
A. C. 515. 

1310. Add. Annotation : — Refd. Be Beiliss, Poison 
v. Parratt (1929), 141 L. T. 245. 

1818ft. .] — In the Estate of Austin 

(1929), 73 Sol. Jo. 545. 

1317. Add. Annotation: — As to (3) Retd . In the 
Estate of Musgrove, Davis v. Mayhew, [1927] 
P. 264. 

1818. Add. Annotation : — Refd. In the Estate of 
Musgrove, Davis v. Mayhew, [1927] P. 264. 

1320a. ,]— -Where a will is propounded 

by the chief beneficiary under it, who has 
taken a leading part in giving instructions 
for its preparation & in procuring its execu- 
tion, probate should not be granted unless 
the evidence removes suspicion & clearly 
proves that testator approved the will. — 
Vellasawmy Servai v Sivaraman Sbrvai 
(1929), 67 L. R. Ind. App. 96, P. C. 

1341. Add. Annotation : — Refd. Re Horrocks, 
Taylor v. Kershaw, [1939] P. 198. 

1344. Add. Annotation : — Refd. Smith v. Thomp- 
son (1931), 146 L. T. 14. 


1346. Add. Annotation : — Consd. Re Horrocks, 
Taylor v . Kershaw, [1939] P. 198. 

1348ft. Misdescription of relationship.] — 

Where* in a will the residue had been left to 
the grandchildren of a person named & 
described as “ my uncle,” whereas he was in 
fact the cousin of testatrix, the ot. ordered 
that the words “ my uncle ” be excluded from 
probate, which had been granted but not 
published. — Re Clark (1932), 101 L. J. P. 
27 ; 147 L. T. 240 ; 48 T. L. R. 544 ; 76 
Sol. Jo. 461. 

1351. Add. Annotation : — Folld. Kitcat v . King, 
[1930] P. 266. 

1351a. .] — A testamentary paper headed 

“ Codicil to be attached to my will,” Sc pro- 
ceeding “ This is the last will & testament of 
A. B. did not expressly or by implication 
revoke an earlier will although it effected a 
substantial difference in the destination of a 
large portion of the property passing. The 
same paper bore, in addition to the signature 
of the testator, the signatures of four persons, 
two of whom were beneficiaries under it ; all 
four signatures had been placed on the paper 
at the time of attestation, & there was 
evidence that the two beneficiaries signed 
otherwise than as attesting : — Held : the 
words “ last will & testament ” did not 
preclude the admission to probate of both 
papers, & probate of the codicil might go 
without including the names of the two bene- 
ficiaries as attesting witnesses. — Kitcat v. 
King, [1930] P. 266 ; 09 L. J. P. 126 ; 143 
* L. T. 408 ; 46 T. L. R. 617 ; 74 Sol. Jo. 
488. 

1355. Add. Annotation : — Consd. Re Horrocks, 
Taylor v. Kershaw, [1939] P. 198. 

1357. Add. Annotation: — Consd. Re norrocks, 
Taylor v. Kershaw, [1939] P. 198. 

1364a. Omission altering sense of remainder.] 

— By her will dated May 14, 1025, a testatrix, 
after appointing exors. & trustees & bequeath- 
ing certain legacies, devised & bequeathed her 
real & personal estate to her trustees upon 
trust for sale & conversion & after payment 
of her funeral & testamentary expenses debts 
& legacies to hold the net residue upon trust 
subject to payment of a life interest to E. T. 
“ for such charitable institution or institu- 
tions or other charitable or benevolent object 
or objects in Preston & district as my acting 
trustee or trustees may in his or their absolute 
discretion select.” The testatrix died on 
Mar. 29, 1929, & her will (with ap immaterial 
codicil) was proved in common form on 
May 7, 1929. The will had been drawn by a 
solr., & during 1937 he discovered that owing 


PART II. SECT. 0, SUB-SECT. 4. 
1241 L When knowledge <t approval 
presumed.) — Lidstone v. McWilliams, 
(1931] 3 D. L. R. 455 ; S. C. R. 695; 
affO ., 1M.P.R. 350.— CAN. 


PART II. SECT. 9, SUB-SECT. 6.— A. 

1244 i. Exercise of influence must be 
proved. ) — Murray v. Haylow, [1927] 
3 D. L. R. 1036 : 60 O. L. R. 629.— 
CAN. 

PART II. SECT. 9, SUB-SECT. 6.— B # 

f i. .] — Held : a strong primd 

facie case in favour of a will was not 
displaced by mere proof of serious 
illness or antecedent intemperance, or 
by evidence that there were motive & 


opportunity for defts. to exercise undue 
influence & that some of them bene- 
fited by the will to the exclusion of 
other relatives of equal or nearer 
degree. There must be clear evidence 
that the undue Influence was in fact 
exercised, or that testator’s illness so 
affected his mental faculties as to make 
them unequal to the task of disposing 
of his property. — Bun Singh v. 
Uttam Singh (1910), 38 L. R. Ind. 
App. 13.— IND. 


PART II. SECT. 9, SUB-SECT. 5.— 0. 

1269 vUL .]— The onus is 

on a party procuring execution of a 
will to rebut undue Influences . — Re 
McNutt, (1938] 3 D. L. R. 775 ; 13 
M. P. R. 121.— CAN. 
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1271 1. Otvus of proof — On party 
alleging undue influence.}-— Re McWil- 
liams (1930), 1 M. P. R. 350.— CAN. 


PART II. SECT. 10, SUB-SECT. 3. 

b 1. .] — Where the draftsman of 

a will empowered by testator to use his 
own judgmeut makes a mistake ot law 
or error in drafting, testator is bound 
by the mistake, but where the drafts- 
man in doing the merely ministerial act 
of copying what he thinks the testator 
has written In his instructions inserts a 
word in error & the mistake is not 
brought to the notice of testator the 
word so inserted must be omitted from 
probate. — Perpetual Trustee Co. v. 
Williamson (1929), 29 8. R. N. S. W. 
487 ; 46 N. 8. W. W. N. 151.— AUS. 



Cases 1364a— 1468a. English and 1 rasas Digest Supplement. 


to the use of the word “ or ” in place of “ A ” 
between “ charitable ” & “ benevolent ” the 
residuary gift was void for uncertainty. It 
was alleged that the mistake was due to a 
typist’s error, & the trustees brought pro- 
ceedings, to have the probate in common form 
revoked & probate granted in solemn form 
with the omission of the word “ or ” : — Held : 
(1) on the facts there was no evidence cogent 
enough to justify .the alteration in the 
language of the will ; (2) as the effect of 
omitting the word “ or ” would be to depart 
from the intention of the testatrix by limit- 
ing the objects of the residuary gift to those 
that were benevolent as well as charitable, 
there was no jurisdiction to make the altera- 
tion asked for. — Be Horrocks, Taylor v. 
Kershaw, [1939] P. 198 ; [1939] 1 All E. R. 
579 ; 108 L. .T. P. 86 ; 160 L. T. 324 ; 55 
T. L. R. 444 ; 83 Sol. Jo. 214, C. A. 

1367. Add. Annotation : — Distd. In the Estate of 
Caie, In the Estate of Davis (1927), 71 Sol. 
Jo. 898. 

1369a. .] — The ot. directed that 

certain non-testamentary words of an offen- 
sive nature should be omitted from the probate 
of a will, but declined to order their expunge- 
ment from the will itself. — Re Maxwell 
(1929), 140 L. T. 471 ; 45 T. L. R. 215 ; sub 
nom. In the Estate o/Maxwell, 73 Sol. Jo. 159. 

1869b. — .] — In the E state of Rawl- 

ings (1034), 78 Sol. Jo. 338. 

1869c. Repugnant to testator’s family.] 

— The ot. will permit words of a will which 
are not dispositive to be omitted from the 
probate, though they make no personal 
allusion to any individual, if they are other- 
wise offensive A objectionable & repugnant 
to the members of the family of the testator. 
— In the Goods of Bowkbr, [1932] P. 
93 ; 101 L. J. P. 30 ; 146 L. T. 672 ; 48 
T. L. R. 332 ; 76 Sol. Jo. 344. 

1871a. j — In the Estate of Oaib (1927), 

43 T. L. R. 697 ; sub nom . In the Estate of 
Caie, In the Estate of Davis, 71 Sol. Jo. 898. 

1875a. Settlement — Identical bequests.] — Where 

a will contained bequests identical with the 
trusts of a marriage settlement the ot. did not 
require the whole of the marriage settlement 
to he set out in the probate, but only such 
extracts as were necessary to explain the 
bequests. — In the Goods of Garbet (1869), 
33 J. P. 792 ; 21 L. T. 366. 

1888. Add. Annotation : — Consd. In the Estate of 
Todd, [1926] P. 173. 

1388a. .] — In the Estate of Todd, No. 

1898a, post. 


1398a. Wills not Independent.] — If testa* 

mentary papers are Independent, one dealing 
, exclusively with property within the juris- 
diction & the other with property outside it, 
there is no obligation on a party propounding 
the first to obtain probate of the second. 
The question is whether the papers are inde- 
pendent or interdependent. 

Testator left two wills, one English, the 
other American ; the latter dealt exclusively 

but t£e*?wo^ocuments weref interdependent 
with regard to the residue, which was liable 
for English estate duty. The exors. of the 
two wills were different persons. Testator 
had expressly directed that the American 
will should be “ probated ” in America j — 
Held: (1) the two wills & a codicil to the 
English will should all be proved in England ; 
(2) the document to be retained in the 
English Probate Registry as evidence of the 
testamentary act of making the American 
will should be an examined A sealed copy of 
that will, & after probate the original 
American will should be handed out to the 
exors. named therein for probate in America. 
- — In the Estate of Todd, [1926] P. 173 ; 96 
L. J. P. 105 ; 185 L. T. 881 ; 42 T. L. R. 
646 ; 70 Sol. Jo. 671. 

1410a. .] — In the Estate of Todd, No. 1398a> 

ante. 

1481a. Where minority Interest.] — Be Herbert, 
No. 1883a, post. 

1481b. .] — Under Jud. (Consolidation Act), 

1925 (c. 49), ss. 160 (1) & 162 (1), the ct. 
cannot make a grant of administration to less 
than two individuals, when it is aware that 
there is a minority interest. — Re White, 
[1928] P. 75; 96 L. J. P. 157 ; 138 L. T. 08; 
43 T. L. R. 729 ; 71 Sol. Jo. 603, C. A. 

1481o. Administrator pendente Ilte.] — Be 

Price (1931), 76 Sol. Jo. 296. 

1468a. “ Special circumstances.”] — This was 

an application by two nominees for a grant 
of letters of administration of the estate of 
an intestate, whose next of kin were unable 
to agree on any one or more of them ad- 
ministering the estate. Being all sui juris , 
they signed an act of renunciation in which 
they consented to the appcts. taking the 
grant subject to the approval of the ct. It 
was submitted that though normally the ct. 
would make a grant only to kindred of an 
intestate, in “ special circumstances ” it 
would make a grant to a stranger. The ct. 
exercised that power under sect. 162 of the 
Supreme Court of Judicature (Consolidation) 


PART II. SECT. 10. SUB-SECT. 4.— B. 

1860 i. Objectionable matter — Uncon- 
nected with testamentary disposition * — 
Scandalous or defamatory matter .) — 
The Supreme Ct. has Jurisdiction, to 
be exercised with great care, to order 
that words in a, will, which are soanda- 
Ions or defamatory & in no way 
germane to the dispositions ot the will, 
be omitted from the probate. 

Testator stated: A I make no pro- 
vision for my wife on aooount of 
her intemperate habits 6c other mis- 
conduct.'* The ot. refused to order 
those words be omitted from the pro- 
bate.— Be O’RmiJuT’B Will, {1937 ] 
V. L. R.533; [1987] Algos L. E. 896. 
— A US. 

PART II. SECT. 11, SUB-SECT. 1, 
sn. Appeal from refused to orsmt .] — 


Re Macdonald, R. v . Subrogate 
Court Judge (No. 2), [19301 2 
D. b. R. 995 ; 1 W. W. k. 261 ; 88 
Man. L. B. 471.— CAN. 

•p. .) — Appeal from refusal to 

grant administration under Surrogate 
Ot. Ant only lies where the grant is 
oontested. — Dickson «. Montkth 
(1887), 14 O. B. 719.— CAN. 

PART H. SECT. 11, SUB-SECT. A. 

1488111. .j — The role that In 

granting letters of administration the 
grant will follow f the majority of 
Interests is a stronger rule than that 
under which the preference is usually 
given to. a man over a woman. The 
mot that one of appcts. has a large 
claim against the es 


has a large 
Is a olroum* 


stance to be considered. — Bsll v. 
Spblubcv, [19321 1 W. W. R. 174.— 
CAN. 

PART II. SECT. 11, SUB-SECS?. 4.— B. 

sp. To attorney of eawufors.}— 
Be Bullion (Dbobasbd) (1926), 87 
B. a B. 240.— CAN. 

PART 1L SECT. 11, 8UB-SSCT. 4.— 0. 

1447 11. .} — In the absence 

of special circumstances, a sole 
administrator should be appointed to 
the estate of deceased, rather than 
joint administrators, even when the 
claimants are equal la degree Of 
kindred to dece as e d S t oio b t *. 
Stonwt (1928), LLTb. 2 Pat. 606.— 




VoL 2DUZL — Executors and Adminintratora. Cases 1468a— 1778b 


Act, 1025 (o, 49), s* 162, as amended by 
Administration of Justice Aot, 1028 (c. 26) 
s. 0 : — Held : in the “ special circumstances ” 
the order would be made as prayed. — Re 
Morgans (W. A.) (1931), 145 L.T. 302 ; 47 
T. L. B. 452. 

1464a. Nominee of plaintiff — Action against estate 
under Law Reform (Miscellaneous Provisions) 
Aet, 1984 (e. 41).}— In the absence of a 
personal representative of a deoeased in- 
testate, against whose estate a cause of 
action survived by virtue of Law Reform 
(Miscellaneous Provisions) Act, 1934 (c. 41), 
s. 1, the ct. appointed as administrator of 
deceased the nominee of a party intending 
to prosecute the cause of action in order that 
proper parties to the action should be con- 
stituted. The machinery of Administration 
of Justice Act, 1928 (c. 26), s. 9, proviso (6), 
applied. — In the Estate of Simpson, In the 
Estate of Gunning, [1036] P. 40 ; 105 

L. J. P. 7 ; 154 L. T. 136 ; 52 T. L. R. 117 ; 
79 Sol. Jo. 801. 

1474. Add. Annotation: — Refd. Re Bower Wil- 
liams, Ex p. Trustee, [1927] 1 Ch. 441. 

1485. Add. Annotation : — Refd. Ormond Invest- 
ment Oo. v. Betts, [1928] A. 0. 143. 

1508. Add. Annotation: — Refd. A.-G. for Alberta 
v. Cook, [1926] A. C. 444. 

1500. Add. Annotation : — Refd. A.-G. for Alberta 
v. Cook, [1926] A. C. 444. 

1510. For “ Protection order under Summary 

Jurisdiction (Married Women) Aot, 1895 
(c. 39) — Whether citation of husband neces- 
sary * 9 read “ Separation order under 

Summary Jurisdiction (Married Women; Act, 
1895 (c. 39) — Whether citation of husband 
'necessary.” 

1566. Add. Annotation : — Refd. A.-G. for Alberta 
v . Cook, [1920] A. C. 444. 

1650a. .] — Testatrix commenced a will with 

the words : “ This is my last will, the former 
one being cancelled,” having substituted for 
the German word “ ungUltig ” its English 
equivalent “ cancelled.” This will made 
dispositions quite different from those in an 
earlier will, without however disposing of the 
residue : — Held : the later will revoked the 
earlier, A, testatrix being illegitimate, the ct. 
granted letters of administration to the 
Treasury Solicitor with the will annexed. — 
Jones v. Treasury Solicitor (1932), 147 


L. T. 340 ; 48 T. L. R. 615 ; 76 Sol. Jo. 690 ; 
affd. 49 T. L. B. 75. 

1651. Add. t Annotation : — Refd. Re Wells, Swin- 
bume-Hanham v. Howard (1932), 48 T. L. B. 
617. 

1658. Add. Annotation : — As to (2) Consd. Re 
Mason (1928), 97 L. J. Oh. 321. 

1656. Add. Annotation : — Refd. A.-G. for Ontario 
v. McLean Gold Mines, [1927] A. 0. 185. 

1675a. Death of foreigner domiciled abroad — 

Estate Insolvent — No proof by executor.] — 
Deceased, a Peruvian, died in Peru on Feb. 6, 
1932, leaving a will of whioh his son was the 
surviving exor. The estate was insolvent 
& consisted in part of English assets which 
formed the subject of pending proceedings in 
Chancery. The exor. had not been cited & 
had not renounced probate. There was 
evidence that the exor., who had been in this 
country since the death of deceased, had taken 
no steps to obtain probate A had withdrawn 
a retainer given to English solrs., intending 
to leave the country without taking probate. 
The ct., in the exercise of its general juris- 
diction, passed over the exor., A made a 
grant of administration with the will annexed 
to English creditors of deceased. — In the 
Estate of Leguia, Ex p. Ashworth, Ex p. 
Meinertzhagen, [1934] P. 80 ; 103 L. J. P. 
34 ; 150 L. T. 339 ; 50 T. L. R. 177 ; 78 
Sol. Jo. 136. 

1701. After this case add : — 

Compare No. 1773a, post. 

1772a. Remainderman — Settlement determined on 
death of life tenant.] — Where a woman died 
intestate without known next of kin & was, 
at the time of her death, the life tenant of an 
estate previously settled upon her by will, 
the settlement was determined on her death, 
& the legal estate vested in the personal 
representative of the life tenant. The ct. 
made a general grant of administration to the 
remainderman under the settlement, follow- 
ing the non-appearance of persons interested 
in the life tenant’s estate who had been cited. 
— In the Estate of Bordass, [1929] P. 107 ; 
98 L. J. P. 65 ; 140 L. T. 120 ; 45 T. L. R. 
52 ; 72 Sol. Jo. 828. 

Annotation : — Distd. In the Estate of Taylor, {1829] P. 260. 

1772b. .] — In the Estate of Birch, [1929] 

P. 184 ; 98 L. J. P. 00 ; 141 L. T. 32 ; 73 
Sol. Jo. 221. 

Annotation : — Distd. In the Estate of Taylor, [1029] P. 260. 


PART II. SECT. 11, SUB-SECT. 4.— 

F. («). 

nr. Widow separated from husband for 
eighteen years. A widow having had 
good reason for discontinuing to live 
with her husband : — Held : the fact 
that she had not lived with him for 
18 rears prior to his death Sc they had 
had nothing to do with one another 
during that long period was not a 
sufficient reason, there having been no 
misconduct on her part, for refnsing 
her a grant of administration directly 
or through her attorney. — Re Holmes 
Estaib, [18811 3 W. W. R. 665.— 
6AM. 


PART IL SECT. 11, SUB-SEUT. 4.— 
Q. (a). 

1596 11. Application by former 

nominee for . widow — English Noncoh- 
tenUous Business Mules, r . 28.) — After 
the refusal of a grant to the nominee of 
the widow the widow renounced her 
right to administer. Sc the nominee 
made another application based on the 


fact that he was one of the next of 
kin : — Held ; appet. being prior petens 
Sc there being nothing In the oircum- 
stances requiring a strict application 
of English Nonoontentlous Business 
Rules, r. 28, the letters of administra- 
tion should be granted to him. The 
English Nonoontentlous Business Rules 
28, 33, 31, are In *foroe in Saskat- 
chewan.— He Krause Estate (SaakA 
[1929] 4 D. L. R. 1082 ; 1 W. W. R. 
896.— CAN. 

PART IL SECT. 11. SUB-SECT. 4.— 
G. <d) i. 

1 L Those with majority of 

interests preferred.] — Between next of 
kin of the same degree, the cfc. will 
appoint as administrators those with 
the majority of interests. — Re Mc- 
Carthy, 11936] 1 D. L. R. 735 ; 5 
P. L. J. (Con.) 199.— CAN. 

PART IL SECT. 11, SUB-SECT. 4.— H. 

§L Preferred to official administrator — 
Though resident out of jurisdiction — 


Agent managing estate .J — He Lelaire 
(1903), 9 B. O. R. 429.— CAN. 

PART IL SECT. 11, SUB-SECT. 4.— 

K. (a). 

•v. Creditor with judgment against, 
debtor — Right to file but against rea f 
representative— Before suing out execu 
Mon.}— D uffy e. Graham (1869), 16 
Gr. 547.— CAN. 

PART II. SECT. 11, SUB-SECT. 4.— M. 

sm. Ex ^convict . )— A person who has 
been convicted of felony, Sc has served 
his sentence, is in the same position 
as if pardoned, & can be appointed 
administrator. — In the Goods of Cole- 
man. [1926J I. R. 327.— IB. 

sp. Adopted child .] — Re Wladyslaw 
Dzuhman Estate (1936), 44 Man. 
L. R. 151.— CAN. 

«r. Receiver.] — A receiver by way of 
equitable execution collecting moneys 
payable to the debtor as exor. cannot 
be substituted as exor. — Re Allan, 
[1939] 1D.L.B. 707.— CAN. 
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1778ft. Poor Iftw guardians — Administration of 
estate of orphan’s deceased parent.] — By 
Poor Law Act, 1927 (c. 14), a board of guar- 
dians may act in certain circumstances as 
in loco parentis in respect of an orphan child, 
& in that capacity is entitled to take out 
letters of administration of the estate of the 
child’s deceased parent for the benefit of the 
child.— Re Peters (1929), 142 L. T. 828; 
46 T. L. R. 119 ; 74 Sol. Jo. 13. 

1774. Add. Annotation: — Refd. Be White, [1928] 
P. 76. 

1780. Add. Annotation : — Refd. In the Estate of 
Leguia (1936), 106 L. J. P. 72. 

1786. Add. Annotation: — Refd. In the Estate of 
Potticary, [1927] P. 202. 

1884. Add. Annotation : — Refd. Beresford v. Royal 
Insurance Co., [1938] A. C. 586. 

1878a. Doubt as to capacity in which person 
entitled — Refusal to take grant in either 
capacity.] — An intestate was presumed to 
have died in or since 1906. Owing to the 
uncertainty of the date of his death it was 
not known whether he was survived by his 
father, who in that event would have been 
entitled to a grant of administration. The 
father died in 1909 leaving a will, & a brother 
of the presumed deceased was now entitled 
to a grant of administration of his estate 
whether as his next of kin or as the exor. of 
his father. The brother of the presumed 
deceased refused either to renounce his 
derivative right as exor. of his father or to 
take the grant in his original right as next of 
kin of his brother, & he had become bkpt. 
The ct. granted administration under Ct. of 
Probate Act, 1857 (c. 77), s. 73, to the 
Public Trustee. — In the Estate of Parnall, 
[1936] P. 47 ; 105 L. J. P. 20 ; 154 L. T. 
374 ; 62 T. L. R. 160 ; 80 Sol. Jo. 94. 

E. To whom Grant may be made. 

(Vol. XXIX., p. 170.) 

See, also. Administration of Justice Act, 
1928 (c. 26), s. 9. 

1883a. During minority.] — Jud. (Consolida- 

tion) Act, 1925 (o. 49), s. 160 (1), directs that 
either a trust corpn., with or without an 
Individual, or not less than two individuals, 
shall take a grant of administration in the 
case of an interest in the estate during 
minority of the party interested ; but this 
provision must be read subject to the modifi- 
cation of sect. 162 (1), namely, that the ct. 
in the case of insolvency is to have a discretion 
to grant administration to some person other 


than those interested in the residue. Under 
the latter sect, it is competent for the ct., even 
during a minority, to appoint a creditor to be 
a single administrator, as it could formerly 
have done under Ct. of Probate Act, 1867 
(c. 77), s. 78. — Be Herbert, [1926] P. 109 ; 
sub nom. In the Goods of Herbert, 95 
L. J. P. 53 ; 136 L. T. 123 ; 42 T. L. R. 469. 

Annotations : — Oonsd. Re White (1927), 48 T. L. R. 729, 
Dbtd. Re White, [1928] P. 75. Contd. Re Price (1931), 
75 Sol. Jo. 295. 

2058a. .] — Testator made his will leaving all 

his money to A. There was no appointment of 
an exor. A. moved for administration with 
the will annexed. The parties interested in 
intestacy resisted the application ; — Held : 
in the circumstances the application failed, 
the persons entitled in intestacy taking the 
grant in priority to a legatee or devisee under 
Non-contentious Rules, r. 119, operating 
since Jan. 1, 1926, in the case of an estate not 
wholly disposed of. — In the Goods of Gates, 
[1928] P. 128 ; 97 L. J. P. 76 ; 138 L. T. 
714 ; 44 T. L. R. 353 ; 72 Sol. Jo. 172 ; 
„ varied , [1928] P. 178, O. A. 

2344a. .] — An administrator with a 

will annexed being also universal legatee & 
devisee under the will was declared bkpt. & 
a trustee of his estate was appointed. At the 
expiration of twelve months from the death 
of testator the administrator had absconded 
from the country & had not since been heard 
of. A grant of special administration was 
made to the trustee in bkpcy. as a person 
interested in the estate within Supreme Ct. 
of Judicature (Consolidation) Act, 1926 
(c. 49), s. 164 (1). — In the Goods of Rosas, 
[1934] P. 29 ; 103 L. J. P. 32 ; 150 L. T. 
220 ; 50 T. L. R. 72 ; 78 Sol. Jo. 30. 

2321a. “ Person Interested in the estate ” — 

Trustee in bankruptcy of administrator.] — 
In the Goods of Rosse, No. 2314a, ante. 

2327a. Fresh attorney appointed by 

surviving executor — Whether entitled to 
grant. ]--Several exors. out of the juris- 
diction gave a power to an attorney to take 
administration with a will & codicils annexed 
without reference to survivorship amongst 
the exors. The attorney took a grant of 
administration & partly administered the 
estate. The surviving exor. appointed fresh 
attorneys. The ct. revoked the grant to the 
original attorney & made a fresh grant to the 
fresh attorneys. — In the Goods of Dinshaw, 
[1930] P. 180 ; 99 L. J. P. 118 ; 142 L. T. 
652 ; 46 T. L. R. 308 ; 74 Sol. Jo. 264. 

2398a. Where minority interest.] — Re Price (1931), 
75 Sol. Jo. 295. 


PART 11. SECT. 11, SUB-SECT. 5.— The priority of right to the grant of 
D. (o). administration with will annexed is 

1884 i. Conviction for kitting in- regulated by the value of the interest 

testate.) — A husband, who has been under the will, the widow (as such) 

convioted of killing bis wife, who died having no such priority of right as she 

intestate, has no olaim to her estate, would have in the oase of the grant of 

& neither he nor his attorney is entitled general letters of administration with- 

to administer it. — Re Noble (Saak.), out a will. — Re Campbell, [10381 N. Z. 

[1927 J 1 W. W. R. 938. — CAN. L. R. 817.— N.Z. 

PART II. SECT. 11, SUB-SECT. 5.— 

.w. Rioht of tJtof M» to be op- PART »• SECT. 18. SUB-SECT. 1.- 
pointed guardian, h—Rc Bell Estate 

(Sask.), [19291 3 W.W.R. 68.— CAN. 2165 I. Where estate insotoent- 

Assets qssigned before death to executrix 
PART II. SECT. 12, SUB-SECT. 1.— —Executrix twWwjnroving *or re- 
B. (a). nouncina. 1— Held : letters of administra- 

•y. Dependent on value of interest.) — tion with a copy of the will annexed 
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should be granted to a duly appointed 
syndic of the creditor, who might be one 
of its officers . — Re Randall, [1927] 
V. L. R. 535 ; 49 A. L. T. 89 ; [1927) 
Argus L. R. 395.— AUS. 


PART II. SECT. 12. SUB-SECT. 1.— 
B. (j). 

sg. Nominee of renouncing executor .] 
— Where a sole executrix who was also 
the sole beneficiary, an Assyrian by 
birth 8c illiterate, renounced probate, 
the ct. allowed a grant of administra- 
tion with the will annexed to bar 
nominee who was the son of herself 8c 
testator.— Re Moses (1931), 48 N. S. 
W. W. N. 104.— AUS. 



VoL nnL — Executors and Administrators. Cases 2486 — 2585d. 


8486. Add. Annotation: — Refd. Re Achillopoulos, 
Johnson v. Mavromichali, [1928] Ch. 483. 

2440. Add. Annotation: — Retd. Re Achillopoulos, 
Johnson v . Mavromichali, [1928] Ch. 433. 

2441a. .] — Where administration is taken out 

in this country by the attorney of a foreign 
principal in respect of English assets belonging 
to a foreign testator, & the foreign principal 
is not by the law of the domicil an exor., 
but by virtue of his interest under the foreign 
will is charged by the law of the domicil with 
the duties which under English law are 
imposed on an exor., the ct. will authorise 
such administrator, after satisfying all English 
liabilities & all foreign liabilities of which 
he has notice, to hand over the surplus in his 
hands to the foreign principal, whose receipt 
will be a good & sufficient discharge. In 
such a case the administrator need not issue 
any foreign advertisements or take any 
active steps abroad to ascertain the position 
with regard to debts, as the foreign principal, 
who by the law of the domicil is in the position 
of an exor., is in such a case directly 
responsible for the payment of foreign debts. 

— Re Achillopoulos, Johnson v. Mav- 
romichali, [1928] Oh. 433 ; 97 L. J. Ch. 246 ; 
139 L. T. 62. 

2469a. Existence of Spanish civil war.] — Practice 
Note, [1937] W. N. 298. 

2485. Add. Annotation : — Refd. Pratt v. London 
Passenger Transport Board, [1937] 1 All 
E. R. 473. 

2495. Add. Annotation : — Refd. Pratt v. London 
Passenger Transport Board, [1937] 1 All 
E. R. 473. 

2498a. Under Law Reform (Miscellaneous 

Provisions) Act, 1934.] — The intestate had 
been killed in a motor car accident. Two 
other persons, injured in the same accident, 
desired to bring an action against the estate 
of deceased under the provisions of the Law 
Reform (Miscellaneous Provisions) Act, 1934, 
s. 1 (1), & asked that the Official Solr. might 
be granted letters of administration of the 
estate of deceased. The Official Solr. asked 
that the grant should be limited to his defend- 
ing the proposed action : — Held : the grant 
should be limited, as asked by the Official 
Solr., to his defending the proposed action.— 
In the Goods of Knight, [1939] 3 All E. R. 
928 ; 83 Sol. Jo. 733 ; sub nom . Re Knight’s 
Estate, 55 T. L. R. 992. 

2511a. .] — Colliss v . Hector (1875), 

L. R. 19 Eq. 938 ; 44 L. J. Ch. 267 ; 23 
W. R. 486. 

2516. Add. Annotation : — Refd. Pratt v. London 
Passenger Transport Board, [1937] 1 All 
E. R. 473. 

2516a. Official Solicitor.] — In the first 

case defts. in an action for personal injuries 
attributed tbe blame to a third person, who 
had since died. He left no estate, but he 
had been insured against such claims for 
negligence by an insurance co. Pltf. applied 
under R. S. C., Ord. 16, r. 46, for an order 
that the Official Solicitor should represent 
deceased's estate & be added to the record 
as a deft. The order asked was made 
without the consent of the Official Solicitor. 

In the second case, the facts were similar, 
except that deceased was one of defts. in the 
action, & that the order was made without 
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the knowledge of the Official Solicitor. The 
Official Solicitor appealed in both cases : — 
Held : there is no power under R. S. C., 
Ord. 16, r. 46, to appoint a person against 
his will to represent the estate of a deceased 
person. — P ratt v. London Passenger 
Transport Board, Green v. Vandekar, 
[1937] 1 All E. R. 473 ; 166 L. T. 265 ; 53 
T. L. R. 355 ; 81 Sol. Jo. 79, 0. A. 

2518a. Solicitor of deoeassd defendant,] — On 

the death of a deft., the Ct. of Appeal directed 
his legal personal representative to be added 
as deft. & discharged an order which had 
been made appointing deceased's solr. to 
represent his estate. — -Hardy v. Holmes & 
Sprinz (1913), H. No. 1314 (unreported), 
Y. S. C. P. 

2523. Add. Annotation .-—Refd. Pratt v . London 
Passenger Transport Board, [1937] 1 All E. R. 
473. 

2555a. Notice of appointment — Change of title of 
proceedings.] — Where an order has been 
made under R. S. 0.. Ord. 16, r. 46, appoint- 
ing a person to represent an estate, the order 
should be left at the Central Office for entry, 
& the person appointed should file a notice 
of his appointment & the name <fc address of 
his solr., & thenceforward the title of the 
proceedings should contain the name of the 
person appointed, described as “A. B., 
appointed oy order dated, etc., to represent 
the estate of C. D. deceased." The person 
appointed will then be entitled to be repre- 
. sented in ct. at the hearing as a party 
(Clauson, J .). — Re Prosser, Prosser v. 
Griffith, [1929] W. N. 85. 

2585a. Trust estate vested In tenant for life — 
Settled Land Act, 1925 (o. 18).]— Where 
testator, dying in 1897, appointed his wife A. 
sole extrix. & devised to her for life all his 
real estate with remainder to B. in fee simple 
absolutely, & A. died in Peb. 1926, intestate 
& a widow, leaving no statutory next of kin 
& no trustees for the purposes of the above 
Act were ever appointed : — Held : B. was 
entitled under Jud. (Consolidation) Act, 
1925 (c. 49), s. 165 (1), to a grant of limited 
administration in respect of such real estate. 
—Re Dalley (1926), 136 L. T. 223; 70 Sol. 
Jo. 839. 

2585b. Property subject to life tenancy — Settled 
Land Act, 1925 (c. 18), s. 20 (1J— Law of 
Property Act, 1925 (c. 20), Sched. I., Part II., 
para. 6 (e ).] — In the Estate of James (1926), 
162 L. T. Jo. 498. 

2585c. Settled land.] — Grants of probate to special 
exors. are not to be confined to those persons 
whose qualifications fall within Settled Land 
Act, 1925 (c. 18), s. 30 (1), & the effect of 
that Act is not to limit the operation of 
Administration of Estates Act, 1925 (c. 23), 
ss. 1, 18 & 22. — In the Estates of Gibbings, 
[1928] P. 28 ; 97 L. J. P. 4 ; 138 L. T. 272 ; 
44 T. L. R. 230 ; 71 Sol. Jo. 911. 

2585d. Death of settlor fifty years earlier — 

Personal representatives not traced.] — G. 
died in 1882 & the chain of representation to 
his estate was not known <fc could not be 
ascertained without considerable expense. 
E., testator, died on Mar. 27, 1930, & the 
present appcts., who were his exors., had 
taken probate of his will in due course save 
A except land vested in testator which was 
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settled previously to his death So not by his 
will So remained settled land notwithstanding 
his death. Testator was interested in land 
settled by the will of G. as follows : (a) he was 
tenant for life for the purposes of Settled 
Land Act, 1925 (c. 18), of a portion of the N. 
estate subject to a compound settlement 
consisting of the will of G. together with an 
indenture of resettlement of the N. estate 
dated Sept. 26, 1909 ; (6) he was absolute 
owner of certain portions of the N. estate, 
which by reason of a rentcharge upon them 
continued to be settled land after his death. 
These portions were included in a settlement 
created by the will of G. but were not subject 
to the compound settlement or the resettle- 
ment. They were therefore the subject of a 
separate settlement ; (c) certain portions of 
the N. estate of which testator was absolute 
owner were subject to the same conditions 
as to title as (6) but testator had exonerated 
these latter from the incidence of the rent- 
charge as between the various portions of the 
estate, but he could only do so m so far as the 
income from both (b) So Ic) was adequate 
to meet the rentcharge. As regards the 
burden of the rentcharge as a whole both ( b ) 
So (c) remained subject to it in favour of the 
Chargee. Of these interests in settled land 
of testator all three remained subject to the 
rentcharge, the object of which was to 
provide an annuity to the still surviving 
widow of G., So apart from the operation of 
Settled Land Act, 1925 (c. 18), s. 80 (3), for 
the purposes of that Act, there were originally 
no trustees of any of these interests of testator 
under the settlement created by the will of G. 
On July 22, 1931, 8. So W. had already as 
trustees of the compound settlement So re- 
settlement obtained a grant of special probate 
to testator as his special exors. limited to 
settled land, vested in him as tenant for life 
under the compound settlement So resettle- 
ment. Probate of testator’s will having 
excluded settled land there was no representa- 
tion in respect of the settled land of which 
he was absolute owner which remained settled 
land because of the existence of the rent- 
charge. On the application of the general 
exors. of the will of testator the ct. revoked 
the earlier probate So granted general probate 
to them save So except settled land, of which 
special exors. had already been appointed by 
the grant dated July 22, 1931, under the 
authority of Judicature (Consolidation) Act, 
1925 (c. 49), s. 155, without citing the personal 
representatives (if any) of the settlor, G . — In 
the Estate of Powell, [1985] P. 114 ; 104 
L. J. P. 33 ; 152 L. T, 515 ; 51 T. L. R. 413 ; 
79 Sol. Jo. 321. 


2603a. .] — A will duly executed was on 

the death of testator in toe custody of the 
sole exor., So universal legatee named in it. 
It was never proved, there not being at that 
time any property which could pass under 
it, So was subsequently lost or mislaid. No 
draft or copy of it was forthcoming. The ct. 
granted administration of the effects of 
deceased, limited until the will, or an 
authentic copy of it, shall be brought into the 
probate registry. — In the Goods of Johnson 
(1865), 11 Jur. N. 8. 184. 

2617. Add. Annotation : — Consd. In the Estate of 
Leguia (1980), 105 L. J. P. 72. 

2618. Add. Annotations : — Consd. Be Cockell, Jack- 
son v. A.-G., [1931] 1 Ch. 389 ; In the Estate of 
Leguia (1936), 105 L. J. P. 72. 

2619. Add. Annotations: — Consd. Be Cockell, Jack- 
eon v. A.-G., [1931] 1 Ch. 389 ; In the Estate 
of Leguia (1936), 105 L. J. P. 72. 

2744a. Threatened breach — Surety entitled to apply 
to court — For relief by way of Indemnity 
against liability under bond.] — Sureties who 
, have entered into the usual bond for the 
# proper administration by the administrator 
of an intestator’s estate are entitled to apply 
to the ct. for relief quia tometj So will be 
granted the same by way of indemnity against 
their liability thereunder in a case where 
they have reasonable ground for anticipating 
jeopardy owing to a threat by the, adminis- 
trator, persisted in up to the issue of the 
writ, to distribute the estate without pro- 
viding for contingent liabilities in con- 
travention of the bond. — Be Andbrson- 
Berry, Harris v. Griffith, [1928] Ch. 290 ; 
97 L. J. Ch. Ill ; 138 L. T. 354, O. A. 

2754a. Right to allege several breaches.] — A party 
had obtained from a prerogative ct. a general 
order to put an administration bond in suit 
against the surety, on the sole ground that 
the principal had not paid over the residue. 
On non est factum being pleaded, the pltf. 
suggested breaches, not only for not paying 
over the residue, but on several other dis- 
tinct parts of the condition ; the Exchequer 
Ct. refused to compel him to strike out the 
breaches on the other parts of the condition, 
or to allow deft, to let judgment go by default, 
So pay nominal damages on those breaches. 
— Canterbury (Archbp.) v. Robertson 
(1832), 1 Or. So M. 181 ; 149 E. R. 305. 

2777a. ,] — Thompson v. Judge (1854), 

2 Drew. 414 ; 61 E. R. 780 ; sub nom» 
Tomson v. Judge, 2 Bq. Rep. 1141 ; 23 
L. J Ch. 929 ; 23 L. T. O. S. 217 ; 2 W. R. 
574. 


PART U. SECT. 18, SUB-SEOT. 6.— 
B. 

•o. Payment to surety — When allowed 
io administrator.] — where a person 
who is entitled to a grant of adminis- 
tration, but ia othermse unable to give 
Justifying security, procures a surety 
bond from an insurance oo. Sc pays a 
premium thereon, it is within the 
discretion of the ct. to allow the amount 
of such premium out of the general 
personal estate, where the tiroum- 
stanoes of the case show that reliable 
security could not otherwise be 
obtained. Sc that the course adopted 
was reasonable Sc proper. Sc for the 
interest of all parties entitled to the 
assets . — Bs Lucas, Pass r. Blair, 
[1900] II. R. 992. — IR. 


PART IL SECT. IS. SUB-SECT. 7.— 
B. (i). 

oi. Insolvency of administrator. ] 

— Be Elliott Smith's Estate, [19811 
SH.P.R. 486.— CAN. 


sz. Biffht of sureties— Anticipated 


PART 1L SECT. 15, SUB-SECT. 9.— A. 

•y. Foreion will— Incorrect translation 
annexed.}— Whetro letters of administra- 
tion, e«t» testamento annexo, have been 
granted with an moorrect translation 
of a foreign will annexed thereto, the 
at. will, upon evidence to lte satis- 
faction, order the substitution of a 
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correct translation in lieu of the incor- 
rect one . — Be Klkinsano (No. 8) 
(1928), 28 8. R. N. S. W. 659; 45 

N. S. W. W. N. 150.— AUS** 

PART IL SECT. 15, SUB-SECT. 8.— 

B. <•). 

n i, . — i — Probate is c onclu s i ve 
proof of the due execution of the win 
by testator. — Ohandrrshwab Prasad 
N arain Sura a v . Bibhmshwar Pratajp 
Narain Singh (1926), 1. L. R. 5 Pat. 
777.— WD. 

PART IL SECT. 15. SUB-SECT. 2L— 
B. (e). 

p. Betsd. on other grounds, 87 

O. L. R. 498, 




ToL Aim. — Executors and Administrators. Oases 2877— 8111a, 


8877. Add. Annotation : — Retd. Ormond Invest- 
ment Co. 0. Betts, [1927] 2 K. B. 326. 

2911. Add. Annotations : — Retd. Hoystead v. Taxa- 
tion Oomr., [1926] A. 0. 165 ; Jaeger Co., Ltd. 
v . Jaeger (1929), 46 R. P. 0. 336. 

2979a. Twenty years after death of testator.] — 

Administration revoked. — In the Estate of 
Musgrovb, Davis v . Mayhbw, [1927] P. 264 ; 
96 L, J. P. 140 ; 137 L. T. 612 ; 43 T. L. R. 
648; 71 Sol. Jo. 542, 0. A. 

2998. Add. Annotation: — Retd. Burr v. Anglo- 
French Banking Corpn., Ltd. (1933), 49 
T. L. R. 405. 

8011. Add. Annotation : — Refd. Be Ross, Ross v . 
Waterfleld (1929), 46 T. L. R. 61. 

8022a. Absence of necessary party — Non-disclosure 1 
of material facts.] — On an ex parte motion in 
this matter in Dec. 1933, a grant of adminis- 


with the citation of the exor., expressed it as 
an exceptional course which should not be 
regarded as justifying in ordinary cases any 
relaxation of the usual practice of giving an 
exor., by a formal notice, the opportunity 
of appearing before the ct. In July, 1935, the 
exor. applied for the revocation of the grant, 
A after fresh evidence the President revoked 
the grant which he had made, on the ground 


that on the original motion material facts 
had not been disclosed which, had they been 
disclosed, would have caused him to require 
the citation of the exor. In the order em- 
bodying the grant the administrators were 
not described as creditors, & it was directed 
that in all future grants of administration 
to a creditor he should he so described in the 
order. The administrators appealed against 
the revocation of the grant ; — Held : the 
decision of the President must be affirmed, 
owing to non-disclosure of material facts. 
The President had jurisdiction to revoke his 
own grant, because it had been made in the 
absence of a necessary party. — In the Estate 
of Leguia (A. B.) (1936), 105 L. J. P. 72 ; 
155 L. T. 270, 0. A. 

8074. Add. Annotation : — Refd. Akt. Ocean v. 
Harding, [1928] 2 K. B. 371. 

3111. Add. Annotation : — Apld. Be Howden & 
Hyslop’s Contract, [1928] Ch. 479. 

3111a. Sale of English real estate.] — 

Scottish exors. with a confirmation resealed 
under Jud. (Consolidation) Act, 1925 (c. 49), 
s. 168, can make a good title to English real 
estate without the necessity of any separate 

g ant in respect thereof. — Re Howden & 
yslop’s Contract, [1928] Oh. 479 ; 97 
L. J. Ch. 313 ; 139 L. T. 309 ; 72 Sol. Jo. 400. 


PART II. SECT. 15, SUB -SECT. 4.— C. 

•t. As to title to land.} — Held : pro- 
bate was not sufficient. — S utherland 
v. Young (1884), 1 Man. L. R. 88.— CAN. 


PART II. SECT. 15, SUB-SECT. 8. 

hi. .1 — Pitts., who were 

the exora. of the will of one Mo A. , had 
obtained from a competent ct. in 
British Columbia a grant of probate 
of hie will. McA. & deft, had made an 
agreement under seal by which McA. 
agreed to sell 8c deft, agreed to pur- 
chase certain land in Alberta, & under 
which part of the purchase-price was 
to be met by the assumption of a mtge. 
The mtge. was foreclosed & title to the 
land obtained by the mtgee. The 
agreement for sale was in the possession 
of McA. in British Columbia at the 
time of his death 8c came into the 
possession of pitta, there. Pitta., who 
were unable to give title to the land to 
deft., brought an action in Alberta on 
the personal covenant in the agree- 
ment, without having obtained any 
grant of letters probate, ancillary or 
otherwise, or any grant of letters of 
administration with will annexed from 
any ct. in Alberta : — Held .* the action 
was maintainable. — McAllister & 
McAllister v. Bedard, [1032] 2 
W. W. R. 577.— CAN. 


h U. .] — Button v. Soudak 

A Boudak (George) Pur Oo„ 11982] 2 
W. W. R. 82; 41 Man. L. R. 38.— 
CAN. 


PART n. SECT. 16 , SUB-SECT. 1.— B. 

n i. .1 — The High Ct. of Ontario 

has no power to revoke letters of ad- 
ministration granted by a Surrogate 
Ct.— Belanger v. Belanger (1911), 
94 O. L. R. 489.— CAN. 

o U. .] — The Judge of the Surro- 
gate Ct. on receiving information that 
his ot. had issued lectern of administra- 
tion on a false statement of facte has 
an inherent right to cancel them ; Sc a 
further right to appoint a trust oo. 
to act as administrator for the pro- 
tection of any persons whose interests 
may have been affected by the mis- 

U«M] 1D.LB. 47 4. — CAN- 


PART II. SE0T. 16. SUB-SECT. 2.- C. 

sb. As to person entitled — Advocate 
consenting withoutinstrucliane. } — Where 
an advocate for one of the parties under 
a misapprehension consented to the 
other partr being granted the letters : 
— Held : if such consent was given by 
the advocate nitbcut instructions, the 
client might withdraw the oonsent at 
any time prior to the actual issue of 
letters. — Kyone Hoe Tbee v. Kyon 
Soon Sun (1925), I. L. R. 3 Ran. 261. 
— IND. 

PART II. SECT. 16, SUB-SECT. 2.— E. 

298S i. Administration granted on 
false affidavit — As to person entitled.] 
— Where a grant of administration is 
made to a man on bis fraudulent 
representation that he was the in- 
testate’s lawful widower, but his 
alleged marriage to the intestate was 
illegal, he haying a wife then living, 
the grant is void, Sc neither he nor his 
exors. can claim any right to or interest 
in the estate. — Ireland v. Payne, 
[1083] 3 W. W. R. 863 ; on appeal , 
[19341 2 W. W. R. 188.— CAN. 


PART II. SECT. 16, SUB-SECT. 2.— J. 

so. Validity of will not proved.}—- 
ODYNAK V. FEB0HUK (AltaA [1927] 
8 D. L. R. 842 : [1927] 3 W. W. R. 
64: revsd, [19281 1 D.L.R. 423; [1928) 
1 W. W. R. 113 ; 23 Alta. L. R. 263. 
— CAN. 

PART II. SECT. 16,*UB-SECT. 3.— H. 


-.] — On an applica- 
obate on 


8055 ill. 

tion to revoke a grant of prob_„ 
the grounds that persons who ought to 
have been cited were not cited, 8c 
that the will was a forgery, If the first 
ground is established the onus Is upon 
the opposite party to prove that the 
will Is genuine.— Ramauandi Kukr v. 
Kalawati Kuer (1917). 55 L. R, Ind. 
App. 18. — IND. 


PART IL SECT. 16. SUB-SECT. 4.— 

A. (b) I. 

8068 U On acts of administration .] — 
Letters of administration ware granted 
to the brotbar of a man who was 
erroneously presumed to have died 
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Id testate. The administrator, as 
personal representative of deceased, 
sold 8c conveyed to a purchaser a 
portion of tho land belonging to 
deceased. Upon the subsequent dis- 
covery of a will, pltf. obtained a grant 
of probate : — Held ; the grant ot 
administration was not void ab initio 8c 
purchaser had acquired a good title. — 
MoParland v. Coulson, [1930] N. I. 
138.— IR. 


PART II. SECT. 18, SUB-SECT. 1. 

8097 t|. Irish Free State— 

Reseating in Victoria.} — Letters of 
administration o.t.a. having been 
granted in the Irish Free State, & 
application to have them sealed in 
victoria under soot. 81 of Administra- 
tion 8c Probate Act, 1928, was made by 
the attorney under power appointed by 
the administratrix for that purpose : — 
Held: the letters had not been granted 
“ in the United Kingdom ** 8c conse- 
quently could not be sealed nnder the 
sect. — Re Stokes, [1934] V. L. R. 852. 
— AUS. 

PART II. SECT. 18, SUB-SECT. 3. 
sd. Grounds for granting or refusing 
application for reseating.}— The ct. has 
the right, on an application under 
Alberta Rules, t. 945 (24), for reseating, 
to inquire as to the original appoint- 
ment of the administrator, 8c should 
refuse the application, where the exors. 
have the right 8c duty to apply In 
Alberta for probate. — Re Blagburn 
Estate, [1927) 1 W. W. R. 716 ; affd. t 
[1927] 2 W. W. R, 206.— CAN, 

PART II. SECT. 19. 
o i. ,] — An extrlx., to whom 

S robate of a will had been granted 
i England, appointed appot. as 
attorney under power in Victoria to 

E rocure the resealing of the probate 
l Victoria : — Held : appct. was 

authorised to produce the probate 8c 
obtain the sealing thereof under 
Administration 8c Probate Act, 1015, s. 
51, that being the proper procedure for 
him to adopt in order to procure him- 
self to be constituted the legal repre- 
sentative of testator In Victoria. — Re 
Fairer ’B Will, [1927] V. L. R. 580 ; 
[1927] Argus L. R. 462.— AUS. 




Cases 3126— 3481a. English and Empire Digest Supplement. 


3125. Add. Annotation: — Consd. In the Estate of 
Plant, Wild v . Plant, [1920] P. 139. 

3126. Add. Annotation : — Apld. In the Estate of 
Plant, Wild v. Plant, [1926] P. 139. 

3127. Add. Annotations : — Consd. In the Estate of 
Plant, Wild r. Plant, [1920] P. 139. Retd. 
Thomas v. Jones, [1928] P. 102. 

3127a. .] — The proviso to R. S. C., Ord. 05, 

r. 1, that nothing in that rule contained shall 
deprive an exor. who has not unreasonably 
instituted or carried on or resisted any pro- 
ceedings, ot any right to costs out of a par- 
ticular estate or fund to which he would be 
entitled according to the rules theretofore 
acted upon in the Chancery Div., governs 
the case of bare exors. who reasonably pro- 
pound a will & codicil, even if, though the 
will is pronounced for, the codicil is pro- 
nounced against. The position of such exors. 
differs from that of persons named as exors. 
in a testamentary paper which they un- 
successfully propound. Having established 
the validity of the will, & made good their 
position as testator's exors., they are entitled 
bo their costs of the litigation out of the 
estate as between solr. & client, & can be 
deprived of that right, which rests sub- 
stantially upon contract, only if they have 
acted culpably or unreasonably. Until that 
has been established, their costs are not in 
the discretion of the ct., & n ^withstanding 
Jud. Act, 1873 (c. 60), s. 49, repealed & re- 
enacted by Jud. (Consolidation) Act, 1925 
(c. 49), s. 31 (1) (h), an appeal lies without 
leave from an order condemning them in 
costs or depriving them of costs out of the 
estate. — In the Estate of Plant, Wild v. 
Plant, [1920] P. 139 ; sub nom. Re Plant, 
Wild v. Plant, 95 L. J. P. 87 ; 135 L. T. 
238 ; 42 T. L, R. 443 ; 70 Sol. Jo. 605, C. A. 

Annotation: — Reid. Thomas v . Jones, 11928] P. 162. 

3127b. .] — The principle of the decision in 

t In the Estate of Plant , Wild v. Plant , No. 
3127a, ante , that exors. who have established 
the validity of their will are entitled to their 
whole costs of the litigation, although they 
fail in establishing a codicil, does not extend 
in all cases to costs incurred by them by 
reason of their insisting upon probate not 
only of clauses in a will expressing the 
testamentary mind of their testator, but also 
of a clause which is found not to be his 
testamentary act. If a residuary gift is 
excluded from probate on the ground of want 
of capacity the question still arises whether 
the costs so incurred by the exors. are due 
to their “ violation or culpable neglect of 
duty." If the ct. finds on this issue that an 
exor. is a wrongdoer, his primA facie right to 
receive out of the estate costs not othefwise 
provided for is displaced. — Thomas v. Jones, 


[1928] P. 102 ; 139 L,. T. 214 5 44 T. L. R. 
467 ; 72 Sol. Jo. 255 ; sub nom. In the Estate 
of Jones, Thomas v. Jones, 97 L. J. P. 81. 

3180s. In interest suit] — In interest suite 

the unsuccessful party is, as a general rule, 
condemned in costs. But where the only 
issue raised was as to the fact of the marriage 
of deft., who gave to pltf.’s attorney false 
information as to the place of her marriage, 
& whose own attorney, although in possession 
of the certificate of the marriage, returned 
no answer to two letters he received from the 
pltf.’s attorney asking for the production 
of the certificate to save further expense, & 
only produced it to him on the day of the 
trial, the ct. refused to condemn the pltf., 
the unsuccessful party, in costs. — Wiseman 
v. Wiseman (1800), L. R. 1 P. & D. 351 ; 35 
L. J. P. & M. 22 ; 15 L. T. 415 ; 31 J. P. 40. 

3163. Add. Annotation : — Apld. In the Estate of 
Plant, Wild t>. Plant, [1928] P. 139. 

3164. Add. Annotation : — Apld. In the Estate of 
Plant, Wild v. Plant, [1920] P. 139. 

3171a. .] — There is no authority for 

allowing costs out of the estate in a probate 
action to an unsuccessful party who merely 
seeks to prove, in the case of a will executed 
by testator of sound disposing mind, that 
testator had a domicil under the law of which 
that party would take a large part of 
testator’s estate in opposition to his wishes. 
The costs should follow "the event in such a 
case. — Fleming v. Horniman (1928), 138 
L. T. 089 ; 44 T. L. R. 315. 

3175. Add. Annotation ; — Apld. In the Estate of 
Plant, Wild v. Plant, [1920] P. 139. 

8181. Add. Annotation : — Refd. In the Estate of 
Southerden, Adams v . Southorden, [1925] 
P. 177. 

81 84* Add. Annotation : — Refd. Smith v. Thomp- 
son (1931), 140 L. T. 14. 

8186. Add. Annotation : — As to (1) Consd. Neal v. 
Denston (1932), 48 T. L. R. 637. 

3303. Add. Annotation : — Refd. In the Estate of 
Plant, Wild v. Plant, [1926] P. 139. 

3312. Add. Annotation : — Consd. In the Estate of 
Plant, Wild v. Plant, [1920] P. 139. 

3315. Add. Annotation : — Dlstd. In the Estate of 
Plant, Wild v. Plant, [1920] P. 139. 

3380. Add. Annotations : — Refd, White v. Altrin- 
cham Urban District Council, [1930] 2 K. B. 
138 ; British United Shoe Manufacturing Co. 
v . Holdfast Boots, Ltd., [1936] 3 All E. R. 
717 ; Pelster v. Pelster & Samuel, [1930] 3 
All E. R. 783. 

3431a. Application to presume death — Application 
for special grant of administration — Combina- 
tion In one motion.] — An application for 
leave to swear that a person has died on or 
since a certain date & an application for a 


•e. Revocation. 1 — When a foreign 
probate which baa been sealed In 
Victoria is subsequently revoked by 
the foreign ot., the Supreme Ct. has 
power to revoke the sealing. — Re Hall 
(1930). V. L. R. 309 ; Argus L. R. 264. 
—A US. 

si. Duty of registrar — Supreme Court 
of New Zealand .) — Where letters of 
administration have been duly granted 
in England Sc are produced to the 
registrar of the Supreme Ot, of New 
Zealand, Sc a oopy thereof left with 
him, the registrar is bound under 
Administration Act, 1908, s. 43, to 


reseal letters of administration. Sc 
there is no need of an application to 
the ot.. for the ct. has no discretion in 
the matter. In the absence of fraud In 
the will or by the administrator the 
ot. has no power to set aside snob 
rescaling. — 2fe Willcox, [1925] N. Z. 
L. R. 625. — N.Z. 

PART II. SECT. 20. SUB-SECT. 8.— 
A. <b). 

3187 iv, .] — Testator 87 years 

old, executed a will. Sc probate was 
opposed on the grounds ot want of 
testamentary capacity Sc undue In- 

u 


fluenoe. The ct. pronounced in 
favour of the will, but only after much 
consideration. Mnoh of the evidence 
was not available to the caveators, Sc 
the ot. considered they were amply 
Justified in opposing the will : — Held : 
the caveators should be relieved of the 
Public Trustee’s costs, but should not 
be granted costs out of the estate. — 
Re Patekson (Deceased), [1924] N. 
Z, L. R. 441.— N.Z. 


PART n. SECT. 20, SUB-SECT. 4.— B 
sc. Taxation, ] — Re Mobsn, [19271 1 
D. L. R. 848 ; 59 N. 8. R. fii. — CAN. 
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V 


grant of letters of administration of that 
person’s estate may be combined in a single 
motion. — In the Estate of Lever (1935), 105 
L. J. P. 9 ; 154 L. T. 270 ; 52 T. L. R 97 ; 
79 Sol. Jo. 861. 

3478a. For purpose of lawsuit out of the 

jurisdiction.] — There is no power in the 
Probate Ct. to allow a will admitted to 
probate in England to go out of the juris- 
diction, even in the custody of an official, 


for the purposes of a lawsuit in a British 
Dominion or elsewhere abroad. — Re Greer 
( 1929), 45 T. L. R. 362 ; 73 Sol. Jo. 349. 
Annotation: — Folld. In the Estate of Guinee (1929), 73 Sol. 
Jo. 509. 

3478b. .] — In the Estate of Guinke 

(1929), 73 Sol. Jo. 509. 

3487. Add, Annotation : — Reid. Capron v. Capron, 
[1927] P. 243. 


Part III. — Interest of Representative in Deceased s Property. 


3509. Add, Annotation : — Refd. Toates v. Toates, 
[1920] 2 K. B. 30. 

3517a. Right of selection under will.] — Testator 
bequeathed to his wife such articles as she 
should within two months select from the 
articles in certain rooms in a house. Five 
days after his death his wife died without 
having made any selection : — Held : the right 
of selection did not pass to the wife’s exors. — 
Re Madge, Pridte v, Bellamy (1928), 44 
T. L. R. 372 : sub nom. Re Madge, Pudee v. 
Bellamy, 72 Sol. Jo. 284. 

3518a. Loan posted to but not received by deceased.] 

— On the receipt of a signed promissory note 
a money-lender forwarded an agreed sum to 
the borrower through the post. The borrower, 
the secretary to a co., died between the times 
of the posting & delivery of the letter. The 
joint acting secretary of the co. having notice 
of the secretary’s death, opened the money- 
lender’s letter & retained possession of the 
enclosed money until such time as he could 
hand it over to the personal representatives 
of the borrower. In an action by the 
money-lender to recover the sum lent from 
the joint acting secretary : — Held : deft, 
received the money on behalf of deceased’s 
estate, & the proper course for the money- 
lender was to litigate with the borrower’s 
representatives. — Michaelson v. Crisp 
(1927), 71 Sol. Jo. 982. 

3521. Add. Annotation : — Refd. Symons v. 

Southern Ry. Co. (1935), 153 L. T. 98. 

8524. Add. Annotation : — As to ( 1) Refd. Re Mills, 
Mills v. Lawrence, [1930] 1 Ch. 664. 


3543. Add. Annotation: — As to (2) Refd. Re 
Mathieson, [1927] 1 Ch. 283. 

I. Choses in Action Accruing in Lifetime of 
Deceased (p. 288). 

See, now , Law Reform (Miscellaneous Pro- 
visions) Act, 1934 (c. 41), s. 1. 

3553. Add. Annotation : — Consd. Riley v. Brown 
(1929), 98 L. J. K. B. 739. 

3554. Add. Annotation : — Refd. Graves v. Cohen, 
(1929), 40 T. L. R. 121. [Reference has been 
made to the headnote, not justified by any- 
thing in the judgment, in Stubbs v. Holywell 
Ry. Co ., ( per Wright, J.)] 

3509. Add. Annotation : — As to (3) Dlstd. Re 
Union of London & Smith’s Bank, Ltd. 
Conveyance, Miles v. Easter, [1933] Oh. 011. 

3572a. .] — Noble v. Cass (1828), 2 

Sim. 343 ; 57 E. R. 817. 

Annotations: — Retd. Richards v. A.-G. of Jamaica (1848), 
0 Moo. P. 0. C. 381 ; tie Francis, Barrett v. Fisher (1905), 
74 L. J. Ch. 198; tie Locon’s Settlrut., Laoon v. Lacou, 
[1911] 2 Ch. 17. 

3575. Add. Annotation : — Apprvd. Re Union of 
London & Smith’s Bank, Ltd. Conveyance, 
Milos v. Easter, [1933] Ch. 011. 

3582. Add. Annotation : — Refd. Marginson v. 
Blackburn Borough Council, [1939] 2 K. B. 
426. 

3594. Add. Annotations : — Consd. Re Walker* 
Walker v. Patterson (1934), 177 L. T. Jo. 325; 
Re Firth, Sykes v. Hall, [1938] Ch. 517 ; Re 
Winterstoke’s Will Trusts, Gunn v. Richard- 
son, [1938] Ch. 158. 

3605. Add. Annotation : — Refd. Riley v. Brown 
(1929], 98 L. J. K. B. 739. 


PART II. SECT. 20, SUB-SECT. 6. 

n L Determined by substantial 

position of parties.) — While an exor. 
who has taken proof in common form 
may be required by a party whose 
interest la adversely affected by the 
will to bring In the probate & be put 
upon proof of tho will In solemn form, 
the circumstances may make It proper 
that appct. should bear the onus of 
attacking the will, thus of taking over 
the role of pltf. In the Probate Cfc. 
the question whether or not security 
for costs should be given must be 
decided by the substantial & not by 
the nominal positions of deft. & pltf. 
In the proceedings. — Re Williams 
Estate, williams v. Robinson. [1934] 
1 W. W. R. 633 ; 2 D. L. R. 732 ; 
42 Man. L. R. 124. — CAN. 


PART IL SECT. 21, SUB-SECT. 2. 

q I. Duty to make inquiries .) — 

Although no hard Sc fast roles can be 
laid down, a caveat should not be filed 
against the granting of probate of a 
will without substantial grounds. Sc, 
before filing, the intending caveator 
should make full inquiry. Where a 


caveat was filed without substantial 
grounds & without proper Inquiry, a 
caveatrix, who was unable to carry the 
matter further was ordered to pay 
costs . — In the Will of Elizabeth 
O’Drisooll (1929), 29 S. R. N. 8. W. 
658 ; 40 N. S. W. W. N. 1 76. — A US. 

•h. Caveator Betting up different unit.) 
— If on a petition for probate, the 
caveator sets up another will of 
testator, it Is obligatory on him to file 
a separate petition to propound the 
will set up by him. ““The result In such 
a case is, that there are two separate 
suits which may either be heard 
together or be consolidated. — Venidas 
Nemohand v. Bai Champ at avi (1928), 
I. L. R. 53 Bom. 829 — IND. 

PART II. SECT. 21, SUB-SECT. 10. 
sk. Jurisdiction of court — To alter 
previous order .jh— In addition to its 

S owers under Succession Act, s. 234, 
; Probate Sc Administration Act, 
«. 50, the et. has power in review to 
alter its previous order in contested 
proceedings for the grant of probate 
or letters of administration. — K yone 
Hoe Tseb r. Eton Soon Sun (1925), 
I. L. R. 3 Ran. 261.— IND. 
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•1. Duty to sell — pay beneficiary 
share of proceeds. 1 — Re Montgomery, 
Lumbers v. Montgomery (1912), 22 
W. L. R. 634 ; 22 Man. L. R. 735.— 
CAN. 

PART III. SECT. 1, SUB-SECT. 2.— 
I. (a) v. 

p j, .] — An option to pur- 

chase contained in a will Is primd fade 
not purely personal, but is assignable 
by the optionee Sc transmissible by him 
to his personal representatives. — 
Perpetual Trustee Co. v. Union 
Trustee Co. (1927), 28 S. R. N. S. W. 
222 ; 45 N. 8. W. W. N. 30 ; revsd. sub 
nom. Abbott v. Union Trustee Co. 
(1923), 41 C. L. R. 375.— AUS. 

PART III. SECT. 1. SUB-SECT. 2.— 
I. (b) 1. 

q I. .J — The common law maxim 

actio personalis moritur cum persona in 
India has been very largely abrogated 
by statutory provisions contained in 
Succession Act, s. 306. — Dehra Dun- 
Mussoorie Electric Tramway Co. v. 
Hansraj (1935), I. L. R. 58 All. 
342.— IND. 
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8611*. — . Anon. (H57), Y. 

Hen* 0, fo. 7, pi. 4 ; 7 Jur. 494, n. 


B. 30 


Annotations £— Apld. Tharpe v . Stall wood (1843). 5 Man. & 
0. 700. Betd. Wangford v. Wangford (1704), 11 Mod. 
Hep. 38. 

3611b. .] — Bast v. Newman (1001), 

Gouldsb. 162; 76 B. B. 1069; sub nom. 
Bason v. Newman, Opo. Bliz. 495. 

86110. .] — Bear v. Sopeb (1769), 2 

Keny. 441 ; 90 B. B. 1238. 

8017. Add . Citations : — sub nom. Mason & Davy 
v . Dixon, Latch 107 ; Noy 87. 

Add. Annotations : — Refd. Saunders v. Plum- 
mer (1002), O. Bridg. 223 ; Finlay v . Ohiraey 
(1888), 67 L. J. Q. B. 247. 

8624a. Injury must have been com- 

mitted within six months of death.}— Bush v. 
London County Council (1933), 77 Sol. 
Jo., 388, D. C. 


iv. Personal Injury (p. 297). 

See, now , Law Reform (Miscellaneous Pro- 
visions) Act, 1934 (c. 41), s. 1, & Negligence, 
Nos. 953b-953f, post . 

8081. Add. Annotation : — -Consd. Re Dickens, 
Dickens v. Hawksley, [1935] Ch. 207. 

3688. Add. Annotation : — Refd. British Bussian 
Gazette & Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated 
Newspapers, Ltd., [1933j 2 K. B. 010. 

8646. Add. Annotation : — Refd. Flower v. Prechtel 
(1934), 160 L. T. 491. 

8666. Add. Annotation : — Refd. Re Portman (No. 
2), [1926] Ob. 294. 

8068. Add. Annotations : — Consd. Re Union of 
London & Smith’s Bank, Ltd. Conveyance, 
Miles v. Easter, [1933] Ch. 611. Refd. Price 
v. Corpn. d’Energie de Montmagny, [1927] 
A. C. 363 ; Re Rutherford’s Conveyance, 
Goadby v. Bartlett, [1938] Ch. 390. 

8671. Add. Annotation : — As to ( 1) Refd. Re Blake, 


Re Minahan’a Petition of Bight (1931), 100 
L. J. Ch. 251. 

3687a. .]— Appleton v. Doily (1009), Yelv. 

135 ; 80 E. R. 91. 

Annotations : — Refd. Shuttieworth v. Garnett (1668), 
Carth. 00 ; Hudson v. Jones (1706), 1 Salk. 00. 

8091. Add. Annotations : — Distd. Skinner v. Gear y 
(1931), 47 T. L. R. 697. Refd. Roe v . 
Russell, [1928] 2 K. B. 117. 

3092. Add. Annotations : — As to (1) Apprvd. 
Skinner v. Geary (1931), 47 T. L. R. 697. 
Refd. Roe v. Russell, [1928] 2 K. B. 117 ; 
Lovibond (J.) & Sons v. Vincent, [1929] 1 
K. B. 087. 

3092a. .] — In my view CoUis v. 

Flower , No. 3091, was wrong, for the reasons 
that I have been stating. The common law 
tenancy was terminated. The exor. had a 
common law tenancy, & it was terminated 
by notice to quit. He did not remain in 
occupation of the house, &, in my view, the 
original tenant having no right, as we have 
now decided, to dispose of the property by 
will, had no right to give any statutory right 
to the exor., & the exor., who had not lived 
: in the house, could not claim to be a statutory 
tenant. In my view, therefore, CoUis v. 
Flower , No. 3091, is no longer an authority. 

The administrator case stands on a 
different footing, because one has to look in 
all these cases to see what the facts were. 
The administrator case is the case of Mellows 
v. Low , No. 8692. There the facts were 
different. The original tenant was a weekly 
tenant. It was a common law tenancy, & 
during her tenancy she died intestate. 
Consequently, whatever rights she had in 
her common law tenancy remained to her 
representatives in an intestacy. No notice 
to quit was ever given. Consequently the 
common law tenancy remained. Then the 
landlord claimed that on the death of the 


PART III. SECT. 1, SUB-SECT. 2.— 
I. (b) II. 

8617 I. Application of rule — Detinue.) 
— The administrator of the estate of a 
deceased person cannot reoover dam* 
ages. In respect of a chattel belonging 
to the deceased, for its detention or 
■els are during his lifetime, or prior to 
the lame of the letters of administra- 
tion, unless there Is evidence to show 
that the chattel was damaged, or that 
the estate of the deoeased was 
depreciated by the seizure or detention 
in that period. The administrator, 
however, is entitled to recover for the 
estate damages for being deprived of 
the ube Sc possession of the ohattel after 
the Issue ot the letters ot administra- 
tion, — Day v. Horton (1913), 28 

W. L. R. 72; 6 W. W. R. 761 : 14 
D. L. R. 763 ; 28 Man. L. R. 023.— 
CAN. 

PART III. SECT. 1, SUB-SECT. 2.— 
I, (b) Hi. 

sn. Whether right continue* in personal 
repreamiaWee.}— Under the provisions 
of R. 8. c. 113, a. 1, the right to main- 
tain or to Institute an aotlon for ah 
injury to land, committed within six 
months of the death of the owner, 
survives to his personal representative. 
The clear Sc reasonable meaning of the 
statute is that the exor. or adminis- 
trator may commence an action or carry 
on an aotlon instituted by testator or 
intestate.— MnxRR v. Oorkum (1899), 
32 N. a R. 368.— CAN. 

■o. — — — in an aotlon for trespass 
to land brought in 1896, the statement 


of olaim lnoluded a claim for erecting 
& maintaining fences & depasturing 
cattle. Pttf.cUed In 1 897 , A his extrix. 
was made a party in 1898 : — Held : 
R. S. o. 113. s. 21. in relation to a con- 
tinuing cause of action, applied. — 
Grant t>. Wolfe (1899), 32 N. 8. R. 
444.— CAN. 


PART IIL SECT. 1, SUB-SECT. 2.— 

I. (b) iv. 

■p. Whether right continues in repre- 
sentative .) — In case of tort, for alleged 
negllgenoe resulting in the death of the 
person injured, the right to maintain 
an aotlon dies with the person. — 
Hawley v. Wright (1904), 37 N. B. R. 
77.— CAN. 

sq. .} — An aotlon for injury to 

the person now survives to the exor. 
of pltf., who can, in oase of his death, 
pendente lUe on entering a suggestion 
of the death Sc obtaining an order of 
revivor, oontinue the aotlon. — Mason 
v. Peterborough Town (1893), 20 
A. R. 683.— CAN. 

PART III. SECT. 1, SUB-SECT. 2.— 

J. (a) ti. 

8600 I. Right to receive dividends 
Dividends paid out ot the profits of 
industrial oos. in Quebec, Canada, 
declared periodically so far as oir- 
oumstanoee permit, are generally 
speaking to be treated as “ civil 
fruits” within art. 449 of the Civil 
Code of Quebec, at must, pursuant to 
art. 461, be considered as having been 
acquired day by day 8t belonging to 
the usufructuary in proportion to the 
duration of his usufruct. 


E., who was entitled under the will 
& a deed of gift of his father to oertain 
dividends payable by a co. of which his 
father had been the founder Sc sole 
shareholder, died three days before the 
declaration of dividends on its pre- 
ferred Sc common stocks out of profits 
admittedly earned during E.’s life- 
time. On a claim by applt., the widow 
Sc executrix Sc universal legatee of E., 
to the proportionate share of the 
dividends so declared which she alleged 
was due to her husband at the date of 
his death under the will Sc deed of gift : 
— Held: (1) although E. was not a 
usufructuary under the deed of gift, 
having only a right as beneficiary to 
share In certain “ fruits Sc revenues ” 
(the dividends) distributed from time 
to time by the trustees under the deed 
of gift, he was, by virtue of the pro- 
visions of art. 981 (a) to (n) of the Civil 
Code of Quebeo, a beneficiary under 
the deed of gift & the will with personal 
rights against the fiduciary donees Sc 
the fiduciary legatee respectively ; 
(2) art. 461 of the Civil Code was applic- 
able by analogy to the rights of a 
beneficiary under the will Sc deed ot 
gift in respect of the dividends declared 
by the oo. The dividends In question, 
therefore, were civil fruits subject to 
the principle contained in art. 461 thht 
they should be considered to have been 
acquired day by day. Sc E.’s widow was 
accordingly entitled to her husband’s 
proportionate share of the dividends 
whioh were in fact dedared three days 
after his death. — La verdure v. Im 
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tenant intestate, with no member of her 
family residing in the house, the tenancy 
lapsed. It was held that the administratrix 
was a person who derived title under the 
original tenant, As, consequently, that the 
residence could uot be interfered with. The 
point of that case which renders it a right 
decision is that no notice to quit the common 
law tenancy had ever been given. The 
common law tenancy, therefore, remained, 
Sc it remained in the person who at common 
law was entitled to it, & her tenancy had 
never been terminated. Consequently, 
Mellows v. Low, No. 3092, on the facte, is 
right, but if notice to terminate the common 
law tenancy had been given the ct. could 
not, in my opinion, have said, unless the 
matter could be brought within the very 
curious clause about intestacy to which I 
have referred, that such an administratrix 
not being in possession is entitled to be 
protected by the Act (Scrutton, L.J.). — 
Skinner v. Geary, [1931] 2 K. B. 540 ; 100 
L. J. K. B. 718 ; 145 L. T. 075 ; 95 J. P. 
194 ; 47 T. L. R. 597 ; 29 L. G. R. 599, C. A. 

3699. Add. Annotation: — Refd. Re Bower Wil- 
liams, Ex p. Trustee, [1927] 1 Ch. 441. 

8702. Add. Annotation: — Folld. Re Bower 

Williams, Ex p. Trustee, [1927] 1 Ch. 441. 

3710. Add. Annotations: — Consd. Beaumont v. 
Beaumont, [1933] P. 39 ; Re Debtor, Ex p. 
Petitioning Creditors (No. 6 of 1932) (1932), 
101 L. J. Ch. 372 ; Morris v. Baines & Co., 
[1933] 1 K. B. 540. 

3711. Add. Annotation : — Consd. Morriss v. Baines 
Sc Co., [1933] 1 K. B. 540. 

3782a. .] — Batho v. Fulton (1824), 2 L. J. 

O. S. Ch. 190. 

8766a. .] — Curling v. Austin (1802), 2 

Drew. Sc Sm. 129 ; 10 W. R. 082 ; 02 B. R. 
570. 

Annotation : — Reid. Lawilo v. Lees (1881), 7 App. Cas. 19. 

3795. Add. Annotations : — Refd. Re Murphy’s 
Estate, Morton v. Marchanton (1930), 74 Sol. 
Jo. 321 ; Parker v. Judkin, [1931] 1 Oh. 475. 

3796. Add. Annotation : — Refd. Parker v. Judkin, 
[1931] 1 Oh. 475. 

3800. Add. Annotation : — Refd. Parker v. Judkin, 
[1931] 1 Oh. 475. 

3818a. .] — The effect of Land Transfer Act, 

1897 (c. 05), ss. 1 & 2, is to impose an “ express 
trust ” within Jud. Act, 1873 (c. 00), s. 25 (2), 
on the personal representatives of deceased 
in respect of real estate, & so to prevent Real 
Property Limitation Act, 1874 (c. 57), from 
running in their favour. — Toates v. Toates, 
[1920]2 K. B. 30 ; 95 L. J. K. B. 520 ; 135 
L. T. 25 ; 90 J. P. 103, D. C. 


Sub-sbot. 4. — In case of Persons dying 
since 1925 (Vol. XXIII., p. 817). 

3819a. Settled land— Termination ol settlement on 
death of tenant for life.] — Administration 
of Estates Act, 1925 (c. 23), s. 22 (1), does not 
apply where the settlement comes to an end 
on the death of the tenant for life, Sc his 
exor, when constituted can sell, Sc he is not 
deemed to have appointed the sole surviving 
trustee of the settlement as his special exor. 
pursuant to such Beet. — Re Bridgett & 
Hayes’ Contract, [1928] Oh. 103 ; 97 

L. J. Oh. 33 ; 138 L. T. 100 ; 44 T. L. R. 
222 ; 71 Sol. Jo. 910. 

Annotation Diitd. In the Estate of Taylor, [1929] P. 260. 

3819b. .] — In the Estate of Bordass, 

No. 1772a, ante. 

3819c. .] — In the Estate of Birch, [1020] 

P. 104 ; 98 L. J. P. 00 ; 141 L. T. 32 ; 73 
Sol. Jo. 221. 

Annotation Diftd. In the Estate of Taylor, [1929] P. 260. 

3819d. Grant of probate to tenant for Ute as 

special exeoutor.] — Land was devised by H. 
on trusts providing for limited ownerships 
& in default of issue for the right heirs of 
H. 0. who was the right heir of H., by his 
will appointed the applicant T. exor. Sc 
trustee & devised his lands to the use of the 
applicant for life with remainders over. On 
Jan. 1, 1920, the commencement of Settled 
Land Act, 1925 (o. 18), the lands passing 
under the wills of H. Sc 0. remained subject 
to the settlement created by the will of H., 
&, in the event of the termination of the 
limited ownership under the will, also subject 
to the settlement created by the will of 0. 
On the same date J. was tenant for life under 
the will of H. By a vesting deed dated 
A.pr. 10, 1920, the lands were declared to be 
vested in J. in fee upon the trusts operating 
from time to time under the will of H. or 
otherwise. J. died Apr. 27, 1928. General 
probate of his will including the settled land 
was granted to his exors. in the first place. 
Later the grant was amended limiting it 
“ save & except the settled land vested in 
testator settled previously to his death & 
remaining settled notwithstanding his 
death.” J. having died without issue appet. 
T. then became tenant for life in possession 
under the settlement created by the will 
of C. as well as the trustee of that settlement. 
On appeal from the registrar a grant of probate 
of the will of J. limited to the settled land was 
directed to issue to the appet. as special 
exor. of J. — In the Estate of Taylor, [1929] 
P. 200 ; 98 L. J. P. 145 ; 141 L. T. 200 ; 45 
T. L. R. 481 ; 73 Sol. Jo. 385. 


T 


Part IV. — Duties of Representative. 

3888. Add. Annotation : — As to (2) Consd. Re I 3899. Add. Annotation : — As to (2) Consd. Re City 
Rooke, Jeans v. Gatehouse, [1933] Ch. 97Ck | Equitable Fire Insce., [1925] Ch. 407. 


PART nr. SECT. 1, SUB-SECT. 1, 
3823 . .]— Pay- 

ment* made by execs, for a concrete 
curbing Sc foot marker at the grave of 
testator approved since apart from 


the provisions, if any, therefor in a 
will the law contemplates reason- 
able outlays for sneh purposes. — R* 
Booses Estate, [1937] 1 WTW. R. 
4 66 ; 2 D. L. R. 79.— CAN. 
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n i. Promise to pay .] — 

Re Jackson's Estate, Jackson v. 
Jackson, [1937] 3 W. W. R. 498,— 

CAN. 
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8984« Add. Annotations ; — Consd. Be Mansel, Smith 
v. Mansel, [1930] 1 Ch. 352. Held. Re Wills, 
Dulverton v. Macleod, [1930] Ch. 705. 

8959a. .] — Bxor. charged with 

interest on dividends ot stock received by 
him, Sc kept at his banker’s with his own 
money for a number of years, instead of being 
invested to accumulate. — Goodchild v . Fen- 
ton (1829), 3 Y. & J. 481 ; 148 E. R. 1269. 

8966a. Application to court — Order for 

inquiry as to sufficiency.] — Re Letherbrow, 
Hopp v. Dean, [1935] W. N. 34 ; 179 L. T. Jo. 
161. 

Annotation : — Bald. Re Holden, Isaacson v. Holden (1936), 
179 L. T. Jo. 236. 

8978a. .] — Re Holden, Isaacson v. Holden, 

[1935] W. N. 52 ; 179 L. T. Jo. 235. 

8999a. .1 — Hudson v. Martin (1726), 

2 Eq. Oas. Abr. 461 ; 22 E. R. 393. 

4018. Add. Annotation : — Refd. Re Phillips, Law- 
rence v. Huxtable, [1931] 1 Ch. 347. 

4021. Add. Annotation: — As to (2) Refd. Re 
Mathieson, [1927] 1 Ch 283. 

4040a. Income accruing after death — Administra- 
tion of Estates Act, 1925 (c. 28), s. 82 (1).)— 
Re Tong, Hilton v. Bradbury, No. 5917b, 
post. 

4086a. Devise In trust to pay debts — Until son 
attain twenty-one — Death under twenty-one 
— Debts unpaid.] — Devise of the rents & 
profits of lands till his son attain twenty-one, 


towards payment of debts ; Sc if my son die 
before twenty-one, my debts being paid, 
then to A., Sc the son dies before twenty-one ; 
yet the rents Sc profits not only till he would 
have attained twenty-one, but also beyond, 
till the debts be paid, shall be applied for that 
purpose. — Martin v. Woodgate (1691), Prec. 
Oh. 34 ; 24 E. R. 18. 

4089a. Foreign estate — Produce in transit at time 
of death.] — Oliffe v. Gibbons (1714), 2 
Ld. Raym. 1324 ; 92 E. R. 364, L. C. 

Annotation : — Refd. Goodtitle d. Hart r. Knot (1774), 1 
Cowp. 43. 

4101a. Liability to contribute rateably — Under Ad- 
ministration of Estates Act, 1925 (c. 28), 
ss. 82, 88, 84 — Notwithstanding devolution of 
beneficial interest to heir-at-law of lunatic.] — 
For six years before her death a lady was a 
certified patient at a mental home, Sc without 
any testamentary capacity. She was not, 
however, a lunatic so found by inquisition, 
Sc never had a committee or receiver. She 
died at the home on Feb. 1, 1029, a spinster 
So intestate, aged seventy-six : — Held : her 
real estate went to her heir at law under 
Administration of Estates Act, 1925 (c. 23), 
s. 51 (2), which exemption sect, read with 
the definition sect., sect. 55 (1) (viii.), was 
not confined to cases where a lunatic or 
defective had a committee or receiver. 
However, the exemption in sect. 51 (2) only 


PART IV. SECT. 1, SUB-SECT. 8.— A. 

8891 i. Duty to get in debts — Liability 
for neglect.) — Re Johnston, Johnston 
v. Hogo (1877), 25 Gr. 261.— CAN. 


sr. Executor debtor to testator.) 
Where an exor. was indebted to l 
testator at the latter's death the debt 
is considered in equity to havo been 
paid by the debtor to himself as 
exoontor, & he is chargeable in the 
aooounts with the amount thereof at 
the time of probate with legal interest 
thereafter during default in payment. 
— Re Gibson Estate, (19301 2 

W. W. R. 400; [1931] D. L. R. 159; 
39 Man. L. R. 564.— CAN. 


at or .) — 
to his 


PART IV. SECT. 1. SUB-SECT. 3.— 
B. (a) ili. 

8927 1. Power to retain — What are 
investments — Not right to reoeive pay- 
ment on quantum meruit.) — Re Jones, 
Jones v. Baxter (1929), 46 N. S. W. 
W. N. 190.— AUS. 

8927 U. Not right to 

appointment as architect .] — Re Jones, 
Jones v . Baxter (1929), 46 N. S. W. 
W. N. 190.— AUS. 

PART IV. SECT. 1, SUB-SECT. 3.— 

B. (e). 

n I. .1 — Where a will directs 

that the proceeds of sales of property 
of the estate shall be deposited in a 
chartered bank, such prooeeds cannot 
be otherwise invested except by con- 
sent of all persons interested. — Re 
Walters, 11925] 2 W. W. R. 557.— 
CAN. 

PART IV. SECT. 1, SUB-SECT. 4. 

p |. Deceased with foreign domi- 

cil.) — In the case of the estate of a 
deceased who diod domiciled outside of 
Saskatchewan the exor. *s advertisement 
for claim* against the estate was pub- 
lished at the last place of residence of 
deceased in said foreign domicile :■ — 
Held: there had been a sufficient com- 

8 1ianoe with role 43 of the Surrogate 
t. Rules, Sc an order under rule 45 (2) 
dispensing with the passing of accounts 
was granted. — Re Jacobson, Brown Sc 
Atoheson Estates, 11935} JW.W.R. 
513.— CAN. 


PART IV. SECT. 2, SUB-SECT. 1. 

■t. Claim disputed — Effect of service 
of notice of appointment for passing 
accounts on claimant .) — The act of an 
administrator in serving claimants 
against the estate with orders & 
appointments for passing aooounts 
both with, & subsequent to, the service 
upon them of notice of dispute, held 
to have estopped him from setting up 
said notioe as a bar to suoh claims. — 
Re Kurylo Estate, [19221 2 W. W. R. 
815 ; 68 D. L. R. 784 ; 15 Saak. L. R. 
483.— CAN. 


sw. Payment of doubtful claim to 
legatee .) — Exors. cannot pay claims of 
doubtful validity, conditional upon 
their being deducted from legacies to 
the claimant in the event of validity 
not being established. — Re Giixis. 
[1936] 2 D. L. R. 658.—0AN. 


PART IV. SECT. 2, SUB-SECT. 2.— A. 

■v. Undisposed of realty <& personalty 
— Before personal estate charged with 
payment .] — In the administration of the 
estate of testator, who has died testate 
as to some assets Sc Intestate as to 
others, the primary fund for payment 
of his debts, funeral Sc testamentary 
expenses, in the absence of a contrary 
intention expressed in the will, is that 
constituted by both the real & persona) 
estate of which testator has died 
Intestate & is in priority to personal 
ostate, charged with their payment. — 
Public Trustee v . Leitcb (1928), 28 
S. R. N. 8. W. 313 ; 45 N. 8. W. W. N. 
85.— AUS. 


sw. Property exempt under Execu- 
tions Act.f — In construing Devolution 
of Estates Act, R. 8. M.. 1913, s. 3. 
which provides that an intestate's real 
or personal estate or both, “ exoept in 
so far as either or both may be excepted 
by any law or enactment," shall be 
chargeable with his debts, property 
exempt under Executions Act. R. 8. M., 
1913, is to be considered one of the 
" exceptions." 

A farmer died intestate leaving four 
dependent infant children. The ad- 
ministrator ot his estate sold certain 
chattels which were during the life* 


18 


time of the deceased " exemptions " 
under Executions Act, s. 29. On an 
application by the administrator for 
directions as to the disposition of the 
moneys realised from the sale, the 
creditors of the deceased, none of 
whom had recovered judgment, con- 
tended that the right of exemption 
terminated on the deceased's death ; 
that all the assets of the deceased. 
Including the exemptions, were liable 
for his debts ; & that even If the 

chattels continued to be exempt, the 
proceeds of their sale was not exempt : 
— Held : the administrator, who had 
also been appointed guardian, held the 
money received from the sale of the 
exemptions for the benefit of the 
children . — Re McKenzie Estate 
(Man.), [1930] 1 D. L. R. 49 ; [1929] 
3 W. W. R. 358 39 Man. L. R. 155.— 

GAN. 


PART IV. SECT. 2, SUB-SECT. 2.— 
B. (a). 

3985 1. General rule .) — By her will a 
testatrix having bequeathed all her 

{ tersonal property to her sister-in-law, 
nter alia, directed that oertain land 
should be sold & " from the proceeds of 
the sale, & after payment of all out- 
standing debts,” gave certain pecuniary 
legacies. On an originating summons 
to decide whether the general 
personalty had been exonerated from 
the payment of dobts : — Held : as 
there was no express or implied pro- 
vision in the will to indicate that 
testatrix wished to override the 
statutory order of application o&assets, 
the statutory order applied Sc the 
genera] personalty was liable for the 
payment of debts. — Fuller v . Fuller 
(1936), 36 8. R. N. S. W. 600 ; 53 
N. S. W. W. N. 222.— AUS. 


PART IV. SECT. 2, SUB-SECT. 2.— 
O. (b) i. 

sn. Under 5 Geo. 2, c. 7.1 — Held : 
land was assets in the hands of exon, 
for the payment of unliquidated 
damages in an action of covenant. — 
Sickles v . Assblbttne (1853), 10 
U. 0. R. 203.— CAN. 
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extends to the devolution of the beneficial 
interest, & the real estate must bear its 
rateable share of the funeral, testamentary 
& administration expenses, debts, dfc lia- 
bilities, under sects. 32, 33, 34, & Sched. I. — 
Re Gates, Gates v. Gates, [1930] 1 Ch. 199 ; 
99 L. J. Oh. 101 ; 142 L. T. 327. 

4101b. “ According to value ” — Meaning of 

“ value.”] — In Administration of Estates 
Act, 1925 (c. 23), Sched. I., Part II., para. 6, 
“ Property specifically devised or bequeathed, 
rateably according to value,’ * the word 
44 value ” means the- value to testator. 
Where, therefore, property is devised sub- 
ject to a mtge. created by testator, & other 
property is devised burdened with the pay- 
ment of specified legacies, & the personal 
estate of testator is insufficient to pay 
pecuniary legacies & debts, in order to 
ascertain the proportion payable the word 
44 value ” means the value of the property to 
testator & not the value of the property to 
the devisees. The “ value ” in the case of 
the property burdened with the mtge. is 
the value of the property less the amount 
-of the mtge., whereas in the case of the 
property burdened with the payment of 
legacies the amount of the legacies is not 
to be deducted to ascertain the “ value ” of 
the property. — Re John, Jones v. John, 
[1933] Ch. 370 ; 102 L. J. Ch. 72 ; 148 
L. T. 450. 

4184. Add. Annotation: — Consd. Re Wells, Swin- 
burne -Hanham v. Howard, [1933] Ch. 29. 

4154a. Solicitor entitled to payment of testa- 
mentary charges not paid by deceased 
executor.] — Tanner v. Carter (1850), 25 
L. J. Ch. 064 ; 27 L. T. O. S. 195 ; 2 Jur. 
N. S. 413 ; 4 W. R. 533. 

4158. Add. Annotation : — Consd. A.-G. v. Jackson 
(1932), 48 T. L. R. 201. 

4168a. Income tax — For any year ending before 
testator’s death.] — Held: the Crown’s pre- 
ferential claim for income tax could be made 
for tax assessed for any one year ending 


before testator’s death. — Be Gookell, Jack- 
son v. A.-G. (No. 2) (1932), 70 Sol. Jo. 495 ; 
10 Tax Oas. 081, 721. 

4198. Add. Annotation : — Refd. Christopher 

(Hove), Ltd. v. Williams, [1936] 3 All E. R. 

68 . 

4210a. .] — A judgment was signed 

in 1854, but was not registered till after the 
death of the judgment debtor in 1862 : — 
Held : the judgment had no preference over 
simple contract debts against the estate of 
the judgment debtor. — K emp v. Wadding- 
ham (I860), L. R. 1 Q. B. 355 ; 7 B. & S. 301 ; 
35 L. J. Q. B. 114 ; 13 L. T. 709 ; 14 W. R. 
390. 

4221. Add. Annotation: — Refd. A.-G. v . Jackson 
(1932), 48 T. L. R. 201. 

4225. Delete the cross-reference immediately pre- 
ceding this case. 

4248. Add. Annotation : — Refd. Ahmed Angullia 
Bin Hadjee Mohamed Salleh Angullia v. 
Estate & Trust Agencies (1927), Ltd., [1938] 
A. C. 624. 

4348. Add. Annotation : — Refd. Ahmed Angullia 
Bin Hadjee Mohamed Salleh Angullia v. 
Estate & Trust Agencies (1927), Ltd., [1938] 
A. C. 624. 

4851. Add. Annotations : — Refd. Re Cockell, Jack- 
son v. A.-G., [1931] 1 Ch. 389 ; In the Estate 
o/Leguia (1930), 105 L. J. P. 72. 

4858a. How exerclseable — Equitable assignment of 
future assets.] — A personal representative’s 
right to prefer creditors, preserved by Adminis- 
tration of Estates Act, 1925 (c. 23), s. 34 (2), 
can be exercised not only by payment in 
cash, or by a legal charge equivalent thereto, 
but also bv an equitable assignment of 
future assets that materialise oefore an 
administration decree. — Re Williams, 
Richards v. Williams, [1930] 2 Oh. 378 ; 
99 L. J. Ch. 470 ; 143 L. T. 030. 

4868. For existing citation substitute the following 
paragraph & citations : — 

If, after a decree, an exor. thinks fit to pay 


PART IV. SECT. 2, SUB-SECT. 3.— A. 

p I. Preferred to mortgagee of 

property devised beneficially to executor.] 
— Re Soulthohpe (Ont.), [1926] 2 
D. L. R. 738 ; 7 C. B. R. 605. — CAN. 

•o. Widow’s right to money payable 
under marriage contract.] — O’Reilly 
v. O’Reilly (1910), 16 O. W. R. 75 ; 
21 O. L. R. 201.— CAN. 

sp. Claim for breach of trust.] — The 
fact that a claim against the estate of 
a deceased person arose in consequence 
or by means of a breach of duty as 
a trustee, affords no ground for giving 
such claim a preference over other 
creditors of the estate ; as, under 
Property & Trusts Act, R. 8. O. 1877, 
o. 107, s. 30, the claimant can only 
rank pari passu with other creditors. — 
Brock v. Cameron (1878), 25 Gr. 369. 
— CAN. 


PART IV. SECT. 2, SUB-SECT. 8.— B. 

41621. Simple contract debt due to the 
Crown — Priority over specialty db simple 
contract debts due to subject .] — A debt 
incurred by the purchase of wheat 
from the Minister of Agriculture, 
under Wheat Marketing Acts, is a 
Crown debt, & should be paid in priority 
to all other debts of intestate. — Re 
McMahon, Lawson v. Intestate 
Estates Curator, [1921] V. L. R. 
649.— AUS. 


PART IV. SECT. 2, SUB-SECT. 3.— 
C. (a). 

4167 i. Priority over specialty <£ 
simple contract debts .] — In the admini- 
stration of assets, a Judgment obtained 
against deceased is entitled to priority 
over simple contract & specialty 
creditors, but It is essential to the 
Judgment that it should have been 
docketed. — Frontenao Loan Co. r. 
Mori OB (1886), 3 Man. L. R. 462.— 
CAN. 

4178 i. Degrees of priority — Between 
judgment creditors — Judgment for 
balance of legacy charged on realty — 
Judgment by creditor secured by mort- 
gage. ] — Cameron v. Harper (1892), 
21 8. C. R. 273.— CAN. 


PART IV. SECT. 2, SUB-SECT. 3.— 

C. (e). 

4206 i. Against deceased .1 — Fronte- 
nao Loan Co. v. Morioe. No. 4167 i., 
ante . — CAN. 

PART IV. SECT. 2, SUB-SECT. 4.— 

A. (a). 

4245 HL .}— An administrator 

may pay a statute-barred debt without 
incurring personal liability. — Re 
GREEN, [1982] 3 D. L. R. 48 ; 4 

M. P. R. 482.— CAN. 

•q. Right of widow to pay husband’s 
debt.] — The payment of a husband’s 
debt, though barred, has been held to 
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be a pious duty on the part of the 
widow, & it Is not necessary that there 
should be any danger to the estate, 
in order to entitle the widow to Incur 
debts, or to alienate the property of 
her husband in order to pay on barred 
debts. The Hindu law does not take 
cognisance of any bar of limitation. — 
ASHUTOSH SlKDAR V. CHIDAM MANDAL 

(1929), I. L. R. 57 Calc. 904.— IND. 

PART IV. SECT. 2, SUB-SECT. 4.— 
A. (o) I. 

d I. S. P. Watkins v. Washburn 
(1846). 2 U. C. R 291.— CAN. 

4272 i. By representative — Inclusion 
of debt in probate affidavit. ] — The setting 
out of a debt in an affidavit for estate 
duty is not a sufficient acknowledge- 
ment to take it out of the Statute of 
Limitations. — Prendergast v. O'Gor- 
man, [1933] I. R. 460.— IR. 

sr. By executor de son tort .] — An 
exor. de son tort cannot give a new 
starting point to Stat. Limitations as 
against the rightful administrator, or 
the parties beneficially interested in 
the estate. — Grant v. McDonald 
(1800), 8 Gr. 468.— CAN. 

PART IV. SECT. 2, SUB-SECT. 6.— A. 

st. Claim for wanes by manager of 
intestate’s farm — Claim by execution 
creditor .} — GlLMOUR v. GHLMOUR (1894), 
8 B. C. R. 397.— CAN. 
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a creditor, he does bo at his own risk, & he 
is only entitled to stand in the place of hie 
creditor against the estate.— Irby v. Irby 
(1867), 24Beav. 626 ; 8 Jur. N. S. 1814 ? 63 
E. R. 460. 

4802, Add. Annotation : — As to (2) Consd. A.-G. v* 
Jackson (1932), 48 T. L. R. 261. 

4418 . Add. Annotation: — As to (3) Consd. Be 
OockeU, Jackson v. A.-G., [1931] 1 Cfc. 389. 

4428 . Add. Annotation : — Consd. A.-G. v. Jackson 
(1932), 48 T. U R. 261. 

4426. Add. Annotation Refd. Be Wester 
Wemyss, Tilley v. Wester Wemyss, [1939] 3 
All E. R. 746. 

4427. Add. Annotation As to (2) Consd. Be 
Wester Wemyss, Tilley v. Wester Wemyss, 
[1939] 3 All E. R. 746. 

4428. Add. Annotation: — Consd. Be Wester 
Wemyss, Tilley v. Wester Wemyss, [1939] 
3 All B. R. 746. 

4428a. .] — In 1934, applt. commenced 

an action against testator’s personal repre- 
sentative, resp. in this appeal, in respect of 
a debt due to him from the testator. The 
estate of the testator was found to be insol- 
vent, & resp. claimed to be entitled to 
exercise the right of retainer, the money 
having been paid into ct. Judgment was 
given in favour of resp. & a declaration was 
made that resp. was entitled to exercise the 
right of retainer in priority to applt.’s costs 
in the action. It was contended that the 
rule that the exor.'s right of retainer bad 
priority over the right of a pltf . in an adminis- 
tration action to be paid his costs had been 
displaced by It. S. C., Ord. LXV, r. 1, & that 
the ct. has, since the making of that rule of 
ot., been entitled to make such order as it 
thinks just. Also, that the costs of adminis- 
tration are given priority by the Administra- 
tion of Estates Act, 1926, s. 34 (1). It was 
further contended that the rule does not 
apply where the effect of administration 

E roceedings has been to establish a claim 
aving priority over the exor.’s debt, because 
pltf., having preserved assets for the benefit 
of a preferential creditor, is entitled to his 
costs in priority to the claim of that creditor 
& therefore in priority to the right of retainer : 
— Held : (1) applt. was not entitled to his 
costs on the footing that he preserved assets 
for the preferential creditor as there was no 
reason to suppose that that creditor’s debt 
would not have been paid ; (2) the words 
“ subject as aforesaid ” in Administration of 
Estates Act, 1926, s. 34 (2), refer to the earlier 

r t of the sub-sect. & not to sub-sect. (1) 
therefore the directions given by sub- 
sect. (X) as to priority of administration 
expenses do not affect the right of retainer ; 
(3) (Lttxmoore, L.J., dissenting) : the dis- 
cretion of the ct. upon the question of costs 
does pot affect the principles which govern the 
rights -of retainer. The facts of the present 
case are not such as would justify the ct. (if 


it had a discretion) in exercising it so as to 
deprive the resp. of her priority. 

Per Luxmoor^j, L. J. : in the circumstances 
of this case, the ct. ought to exercise its dis- 
cretion as to costs by ordering that applt.’s 
costs of the action down to -A including the 
order on further consideration should be paid 
out of the funds in ot. except so far as such 
costs were increased by applt. challenging 
resp.’s right of retainer. — Be Wester 
Wemyss, Tilley v . Wester Wemyss, [1939] 
3 All E. R. 746 ; 66 T. L. R. 1029 ; 83 Sol. 
Jo. 687, C. A. 

4428b. Against Crown — Administration of Estates 
Aot, 1925 (C. 28), S. 84 (2).] — A.-G. v. 
Jackson, No. 4538a, post . 

4429. Add. Annotations : — Consd. Be Wester 
Wemyss, Tilley v. Wester Wemyss, [1939] 
3 All E, R. 746. Refd. A.-G. v. Japkson 
(1932), 48 T. L. R. 261. 

4482. Add. Annotation : — Refd. In the Estate of 
Leguia (1936), 106 L. J. P. 72. 

4488. Add. Annotation : — Refd. Be Cockell, Jack- 
son t>. A.-G., [1981] 1 Oh. 389. 

4484. Add. Annotations : — Consd. A.-G. v. Jackson 
(1932), 48 T. L. R. 261. Retd. Be Patten, 
Official Receiver v. Patten, [1936] 2 All E. R. 
1119. 

4485. Add. Annotations : — Overd. A.-G. v . Jackson 
(1932), 48 T. L. R. 261. N.F. Be Patten, 
Official Receiver v. Patten, [1936] 2 All E. R. 
1119. 

4485a. Bankruptcy Act, 1914 (c. 69), 

s. 36 (2) — Administration of Estates Act, 
1925 (c. 23), s. 84, Sched. I„ Part I.}— S. P., 
the debtor, died in Oct. 1934, intestate & 
insolvent. His widow, who had taken out 
letters of administration, having in her hus- 
band’s lifetime advanced him certain moneys 
for the purpose of his business, A having after 
his death received certain sums which formed 
part of his estate A which equalled the 
amount so advanced by her, on Eeb. 1, 1935, 
paid them as his administratrix into her own 
private account. On Feb. 8 an order was 
made for the administration of her deceased 
husband’s estate in bkpey., the sums then 
still remaining in her hands. These sums 
paid into her own private account having 
been claimed by the official receiver as trustee 
of the husband’s estate, who alleged that by 
virtue of Bkpey. Act, 1914 (c. 69), s. 36 (2) 
(replacing Married Women’s Property Act, 
1882 (c. 76), s. 3) A Administration of 
Estates Act, 1925 (c. 23), the widow had no 
right of retainer as against other creditors, 
a special case was at the request of both 
parties sent by the county ct. judge, before 
whom the matter first came, for the opinion 
A determination of the High Ofc. : — Held : 
on Feb. 8, the widow had in her hands the 
sums in question forming part of Hher hus- 
band’s estate A she had not made these sums 
her own by paying them in to her private 
account on Feb. 1, for she had no nght of 


PART IV. SECT. 8, SUB-SECT. 1. 
»v. Future liability contingent — 
Bights of executor to distribute residue .1 
— The father of a pauper lunatio 
daughter, who had become chargeable 
to the parish council, admitted his 
liability to aliment her, 8c died in- 
testate. The son, as sxor., divided 
the estate, which was movable, 
equally between himself A his sister. 


At the date of division the daughter’s 
share had not been exhausted by the 
cost of her maintenance, since his 
death : — Held : as any claim there 
might be against the rest ot the estate 
for aliment was merely contingent, the 
exor. was not bound to retain the 
remaining share of the estate to meet 
that claim. — Edinburgh Parish 
Council t>. Oouper, (1SS4J S. 0. 1 W.— 
SCOT. 


PART IV. SECT. 4, SUB-SECT. 1. 
sp. Necessity for vaMd — The 

right of the exor. of a creditor of a 
legatee to retain out of the legacy an 
amount sufficient to satisfy the debt 
due to testator depends upon the 
existence of a valid debt. — P arses 
Property A Stock Co., ltd. v. 

unffl % pt* m 

W. W. N. IBS.— AOT. 
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retainer as against the other debts due from 
the estate, which were ail of higher degree 
than the debt owing to her, & the sums must 
accordingly be handed over to the official 
receiver. — Re S. P., Em p. Official Receiver, 
[1936] Ch. 736 ; 106 I* J. Oh. 371 ; 166 
L. T. 31 ; [1936-7] B. & C. R. 8 ; eud worn. Re 
Patten, Official Receiver v. Patten, 
[1030] 2 All B. R. 1110 ; 80 Sol. Jo. 073. 

4511. Add. Annotation 7 — As to (2) Gonad. A.-G. 
v. Jackson (1932), 48 T. L. R. 261. 

4527. Add. Annotation : — Gonad. A.-G. v. Jackson, 
[1932] A. C. 366. 

4588. Add. Annotation : — Gonad. A.-G. v. Jackson 
(1932), 48 T. L. R, 261. 

4585. Add. Annotations : — Gonad. A.-G. v. Jackson 
(1932), 48 T. L. R. 201. Refd. Re Patten, 
Official Receiver v. Patten, [1936] 2 All E. R. 
1119. 

4588a. Administration of Estates Act, 1925 

(c. 28), a. 84 (1),]— Under sect. 34 (1), & the 
rules set out in Part I. of Sched. I., to 
Administration of Estates Act, 1926 (c. 23), 
in the administration of insolvent estates an 
exor. has no right of retainer of a simple 
contract debt against the Grown so far as the 
Crown has priority under the bkpcy. rules 
affecting debt priorities ; consequently the 
Crown has priority for a claim for taxes, not 
exceeding in the whole one year’s assessment. 

In my opinion there are now only two, or 
possibly three, degrees of priority of debts, 
being, first, those which are by the Bkpcy. 
Act expressly given priority ; secondly, those 
which are expressly directed to be paid 
pari passu ; & possibly, thirdly, those 

mentioned in Bkpcy. Act. 1914 (c. 69), s. 36, 
& in sect. 3 of the Partnership Act, 189C 
(c. 39), the effect of the latter section being 
expressly retained in the Bkpcy. Act, 1914 
(c. 69), s. 33. It follows that the balance of 
any Crown debt in excess of that portion 
which is given priority is now of the same 
degree as the debt of the executrix in the 
present case, & that she can retain against 
such balance (Lord Atkin). 

The right still remains as before, the right to 
retain against debts of equal degree. Some 
debts have been put in a higher degree than 
they were before ; but the exor. ’s right always 
has been subject to changes of that descrip- 
tion. What has been affected is not the right, 
but the classes in respect of which the right 
is exercised (Lord Atkin). — A.-G. v. Jack- 
son, [1932] A. C. 305 ; 48 T. L. R. 261 ; 70 
Sol. Jo. 140 ; sub nom . Re Cockell, A.-G. v. 


Jackson, 101 L. J. Ch. 180 ; [1981] B. & 
C. R. 107 ; sub nom. Re Cockell, Jackson 
v. A.-G.,’ 140 L. T. 460 ; 10 Tax Gas. 681, 

H. I* 

Annotations : — Folld. Re Patten. Offloial Receiver v. Patten, 

(1936) 2 All E. R. 1119. Consd. Re Wester Wemysa, 
Tilley v. Wester Wemvss, [1939] 3 All E. R. 746. Bttt. 
lie Bailey, Duchess Mill, Ltd. v. Bailey (1932), 76 Sol. Jo, 
506. 

4684. In line 6 of the paragraph, before the words 
44 secured by bond,** add the word 41 not.” 

4587a. .] — By his will a testator 

bequeathed to his son “ the sum of £3,000 to 
be paid to him out of the share of my capital 
& loans in the business of W. & B., & I 
direct that provided [the son] shall within 
6 months of my death be accepted by the 
remaining partners in the said business as a 
partner as from the date of my death upon 
terms mutually acceptable to [the son] & 
the remaining partners of the said business 
the said legacy of £3,000 or any part thereof 
shall not be withdrawn by [the son] until 
after the expiration of 12 months from the 
date of my death, & in the meantime shall 
bear interest at the rate of £5 per cent, per 
annum ” : — Held : the bequest was a demon- 
strative legacy & not a specific one . — Re 
Webster, Goss v. Webster, [1937] 1 All 
E. R. 602 ; 160 L. T. 128, O. A. 

4591. Add. Annotation : — Consd. Re Quintin Dick, 
Cloncurry v. Fenton, [1926] Ch. 992. 

4607. Add. Annotations : — Apld. I. R. Comrs. v. 
Smith, [1930] 1 K. B. 713. Gonad. Parker v. 
Judkin, [1931] 1 Ch. 475. 

4018a. Devisee requiring eonveyance — 

Liability of estate for costs.] — Re Stringer, 
Hill v . Stringer (1899), Y. S. C. P. 

4630. Add. Annotation : — Consd. Re City Equit- 
able Fire Insce., [1926] Oh. 407. 

4661. Add. Annotation : — Refd. Re Carrington, 
Ralphs v. Swithenbank, [1932] 1 Oh. 1. 

4653. Add. Annotations : — Consd. I. R. Comrs. v. 
Smith, [1930] 1 K. B. 713. Refd. Herbert v. 

I. R. Comrs., I. R. Comrs. v . Herbert (1925), 9 
Tax Cas. 693 ; Daw v. Inland Revenue Comrs., 
Duff-Dumbar v. Inland Revenue Comrs. 
(1928), 14 Tax Cas. 68 ; Re Gunther’s Will 
Trusts, Alexander v. Gunther, [1939] 3 All 
E. R. 291. 

4001. For “ (1844) ” read 44 (1842).” 

4664a. Incomplete gift Inter vivos — Completion by 
appointment as executor — No necessity for 
assent.] — Re Oomberbach, Saunderson v. 
Jackson (1929), 73 Sol. Jo. 403. 


PART rv. SECT. 5, SUB-SEOT. 1.— B. 

4540 i. What are — Bequest of stock — 
Testator possessing no such stock at 
death.}— Re Millar, 119271 3 D. L. R. 
270; 60 O. L. R. 434. — GAN. 

PART IV. SECT. 5, SUB-SECT. 4.— C. 

4669 I. .] — Where no time 

for payment of a legacy is fixed by the 
will, the legacy Is payable at, & there- 
fore bears Interest from, the end of a 
year after the testator’s death, ere n 
though it be expressly made payable 
out of a particular fund which is not 
got In until after a longer Interval. — 
National Trust Co., Ltd. & Bond v. 
Crafts , [1939] 2 W. W. R. 487.— CAN. 

n £. jvo power to impose terms us 

condition precedent to immediate pay- 
~ Bxddy e. ShuTH (1846), 1 
L. T. O. S, 290. — IR. 


•w. Discretion given by will .] — A will 
contained a bequest (para. 5) to pltf. 
of 6300 per annum during his life- 
time. "to be paid as soon as the 
finances of my estate will permit my 
exors. to do so.** By para. 7 testatrix 
directed that ** It shall not be Incum- 
bent to pay any bequest until three 

£ »ars after my decease, Sc my husband, 
any other exors. after nis death, 
shall decide when the amounts shall be 
paid Sc in what amounts from time to 
time.*’ By para. 12 testatrix autho- 
rised her exors. “ at any time to with- 
hold any payment of legacy or bequest 
until sunn time as they may consider 
It advisable to make same ’* : — Reid : 
nothing in naras. 6 Sc 7 authorised deft, 
to withhold payment of pltf/s legacy : 
Sc the discretion given by para. 12 did 
not put deft, in a position to violate 
deliberately the terms of the will. 
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The discretion was one to be reasonably 
exercised. — Seymour v. Pratt (1926), 
67 O. L. R. 278.— CAN. 

•x. Before letters of administration — 
Legacy very small.) — Ross v. Row 
(1872), 4 Oh. Oh. 27.— CAN. 

PART IV. SECT. 6, SUB-SECT. 4.— D. 

4683 1. Out of what funds payable .) — 
Testator by his will directed bis exors. 
“ to pay to the legatees mentioned in 
tbe will of my late wife amounting in 
all to $20,000 whiob sum is repre- 
sented by bonds in a ** certain bank ** 
in a parcel separate from my own 
securities ** : — Held .* the legacies were 
to be treated as legacies from testator, 
payable out of that portion of his estate 
earmarked in the way indicated . — Be 
Lash am (1924), 56 0. L. R. 137.— 
CAN. 
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4685. Add. Annotation: — Reid. Re Vander By], 
Fladgate v. Gore, [1931] 1 Ch. 216. 

4687a. Advances by co-legalees barred by 

Statute o! Limitations — Not Interest on sucb 
advances.] — Poole v. Poole (1871), 7 Ch. 
App. 17 ; 25 L. T. 771 ; 20 W. R. 133, L. JJ. 

Annotations: — Conid. Re Rees, Rees v. George (1881), 17 
Oh. D. 701. Retd. Re Milnes, Mllnea v. Sherwin (1885), 
58 L. T. 634.r 

4699. Add. Annotations : — Distd. Berry v. Geen, 
[1938] A. 0. 575. Reid. Re Jefferies, Pinch 
v . Martin, [1930] 2 All E. R. 626 ; Be Blake, 
Berry v . Geen, [1937] Oh. 325. 

4712a. .] — Fryer v. Buttar (1837), 8 

Sim. 442 ; 59 ID. R. 175. 

Annotations : — Consd. Re Parry, Scott, v. Leak (1889), 42 
Oh. D. 570. Reid. Harbin v. Mas term an [1896] 1 Oh. 351. 

4714. Add. Annotations : — Reid. Re Blake, Berry 
v. Geen, [1938] A. C. 575 ; Coller’s Deed 
Trusts, Coller v. Coller, [1939] Ch. 277. 

4727. Add. Annotation : — Reid. Brown v . Brown, 
[1937] P. 7. 

4788a. .] — Horner v. Sayner (1838), 

Coop. Pr. Cas. 168 ; 47 JE. R. 450, L. 0. 

4758. After this case add * * Sale ol legacy to 
executor — In return lor annuity — Validity ol 
transaction.] — See Fraudulent & Voidable 
Conveyances, No. 895a, post.” 

4768a. .] — Re Lyman’s Trust & 

Trustee Relief Amendment Act, 1860 
(1860), 2 L. T. 662. 

4764a. Payment on account — No appropriation 
between principal & interest — Right of legatee 
to appropriate.] — Where there are insufficient 
funds to pay legacies when due, & interest 
thereon becomes payable, the legatees are 
entitled, when payments are made on account 
at a later date & there is no appropriation 
between principal & interest, to appropriate 
such payments pro tanto as payments of 
interest due to them at the time of payment 
on account of such legacies. — Re Prince, 
Hardman v. Willis (1935), 51 T. L. R. 
520. 

Annotation : — Reid. Re Morloy’s Estate, Hollenden v. 
Morley. [1937] Oh. 491. 


4764b. Settled legacy — Payment by Instalments — 
Apportionment between principal & Interest.] 

— Where owing to the nature of a testator's 
estate it has been impossible to realise it so 
as to pay legacies in full until after a lapse of 
some years from the date of the death, but 
payments on account of the principal & 
interest of legacies have been made at 
intervals under orders of the ct., the rule of 
administration is that each such payment 
must be appropriated first to interest at 
4 per cent, per annum , & after satisfying all 
interest due, to the principal, & this rule 
must be applied, unless there is any direction 
in the will or in any order, previously made by 
the ct. in the matter, to the contrary. — Re 
Morley’s Estate, Hollenden v . Morley, 
[1937] Oh. 491 ; [1937] 3 All E. R. 204 ; 107 
L. J. Oh. 18 ; 157 L. T. 647 ; 53 T. L. R. 
768 ; 81 Sol. Jo. 458. 

4764c. Whether Interest payable out ol legacies 
liable to abate.] — A testator by his will 
bequeathed legacies to several persons includ- 
ing W. N. W. & C. D. W., directing that, in 
the event of his residuary estate being 
insufficient to pay them, those of W. N. W. 
& C. D. W. should abate equally in priority, 
to the intent that all other legacies should 
be paid in full. The estate proved insufficient 
to meet the full amount of the legacies, which 
were not paid within one year after the 
testator’s death: — Held: (1) the interest 
payable to a legatee from one year after a 
testator’s death on the amount of a legacy 
not paid by that date did not itself amount 
to a legacy, but was a sum paid in the course 
of administration ; (2 ) accordingly, the 

legacies bequeathed to W. N. W. & C. D. W., 
having abated to provide for payment in 
full of the other legacies, should not abate 
further to provide for the payment of interest 
thereon. — Re Wyles, Foster v . Wyles, 
[1938] Ch. 313 ; [1938] 1 All E. R. 347 ; 107 
L. J. Ch. 164 ; 54 T. L. R. 380 ; 82 Sol. Jo. 
95 ; sub nom. Re Wyles, Porter v. Wyles, 
158 L. T. 147. 


PART IV. SECT. 6, SUB-SECT. *.— 
E. (a). 

4708 I. Direction for postponement or 
accumulation — When legatee may require 
payment .] — Where testator gives a 
legatee an absolute vested interest in 
a defined fund, the ot. will order pay- 
ment on his attaining twenty-one, 
notwithstanding that by the terms of 
tee will payment Is postponed to a 
subsequent period. — Goff v. Strohm 
(1887). 28 0. R. 553.— CAN. 

4708 11. .1 — Where a tes- 

tator gives a legatee an absolute vested 
interest In a certain defined fund, so 
that, according to tee ordinary rule, 
he would be entitled to reoeive it on 
attaining tee age of 21 years, but by 
tee terms of the will payment Is post- 
poned until a subsequent period, e.p. 
till the legatee attains the age of 25 
years, the ot. will nevertheless order 
payment on his attaining 21 years. — 
Re Tanner Estate, Gould v. Tanner 
fit Tanner, [1931 IS W. W. R. 794.— 
CAN. 

PART IV. SECT. 5, SUB-SECT. 4.— 

E. (bk 

b I. .1 — Where exors. were 

directed to set aside a sufficient sum to 
yield a specific annuity, fit tee securities 
set aside became insufficient it was held 
t the annuity must be made up from 
duo. — Re anoom’s Will, Montreal 
Trust Co. v. Cahill (1939), 13 


M. P. K. 452 ; 8 P. L. J. (Can.) 2?9.— 

CAN. 

r i. .}—Rc MoSwke- 

ney, Eastern Trust Co. v. McSwee- 
ney (1931), 2 M. P. R. 583.— CAN. 

sy. Annuity charged on land — Duty 
of representative on transferring land 
to devisees — Land Titles Act.) — He 
Orest Estate (1914), 7 W. w. R. 
614 ; 19 D. L. R. 190.— CAN. 

PART IV. SECT. 6, SUB-SECT. 4.— 
E. (d). 

sz. Duty of executors to buy bonds to 
satisfy specific legacies .] — Re Banner- 
man's Estate, [1936] 3 W. W. R. 520. 
— CAN. 

PART IV. SECT. 6, SUB-SECT. 4.— K. 

sa. Estate insufficient — Pecuniary 
legatee entitled before residuary .) — 
Where the estate is insufficient, 
pecuniary legatees, or annuitants, must 
be paid in preference to the residuary 
legatee. — Re Knight, [1938] 1 D. L. R. 
677.— CAN. 

sb. Bequest .of right to board 
lodging.) — A bequest ot the right to 
board fit lodging on a farm does not 
give a right to a money payment on 
abandonment of the' farm. — -Moloney 
v. Moloney fit Condbn, [1938] 1 
D. L. R. 654 ; O. R. 73.—CAN. 

id. Legacy in satisfaction of dower.] — 
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A general legacy given in satisfaction 
of dower has priority over other general 
legacies if the right to dower exists at 
testator’s death, & testator left real 
estate out of which widow is dowable. — • 
Re Robinson, [1939] 1 D. L. R. 773.— 
CAN. 

PART IV. SECT. 5, SUB-SECT. 5.— A. 

sf. Question for court.) — Re Armour 
(1926), 23 8. L. R. 525.— CAN. 

PART IV. SECT. 6, SUB-SECT. 5.— 
B. (a). 

I — Re Daly, 

L. R. 822 ; 58 O. L. R. 

4765 vili. Testator died 

In 1888, & legacies became payable in 
1890. His estate was heavily insolvent. 
Sc tee last of the debts was not finally 
discharged until 1919. From that date 
the trustees accumulated funds until 
1924, when they brought an action of 
multiplepoinding 8c exoneration for 
distribution ot tee estate : — Held : 
(1 ) while as a general rule interest was 
allowed upon legacies from the death 
of testator or from tee prescribed date 
of payment, there was no absolute 
rule compelling the ot. in all oases to 
allow such interest, the general rule 
being displaced if etroumstanoes showed 
it to be Inapplicable : (3) the general 
legatees were not entitled to Intaasdti 


4765 vii 
[1926] 1 D, 
301.— CAN. 



Vol. XXm. — Executors and Administrators. Cases 4770—4018. 


4770. Add. Annotation : — As to (2) Retd. Dewar v. 
I. R. Comrs., [1935] 2 K. B. 851. 

4812. Add. Annotation : — Consd. He Buxton, 
Buxton v . Buxton, [1930] 1 Oh. 848. 

4849. Add. Annotation : — As to (3) Refd. Be Jones, 
Meacock v. Jones, 11932] 1 Oh. 642. 

4869a. .] — The ct. has power where 

realisation has been postponed for the benefit 
of the residuary legatees to direct that a 
legatee should be paid, not £4 per cent, under 
R. S. C., Ord. 65, r. 64, but £5 per cent, as 
from one year from the death of testator 
upon the legacy moneys. — Be Brinton, 
Brinton v. Preen (1923), 67 Sol. Jo. 704. 

4877a. Capitalisation of reserve fund.] — A testator 
bequeathed to his son & grandson on the 
death of his wife the shares Delonging to him 
at his death in a certain co. Between the 
death of testator & the subsequent death of 
his wife each of the 460 shares of the value 
of £35 each which belonged to him at the 
date of his death became, as the result of the 
capitalisation of a portion of the reserve 
fund of the co., consolidated with a new 
share of the valip" of £15 into a share of the 
value of £50. Testator’s estate, as the 
result of the capitalisation, also became 
entitled, in consequence of his holding of 
460 ordinary shares, to 920 preferred ordinary 
shares of £10 each: — Held : (1) following 

Smell v. Dee (1707), 2 Salk. 415, the gifts 
were contingent, & (2) the original 460 shares 
together with the accretions became, on the 
death of testator’s wife, the property of the 
specific legatees. — Re Buxton, Buxton v. 
Buxton, [1930] 1 Ch. 648 ; 99 L. J. Ch 334 ; 
143 L. T. 37. 

4895a. .] — Testatrix g*ve 

legacies of £100 to each of her exors. A 
trustees & then bequeathed all her plate, 
jewellery, ornaments, china, & other house- 
hold effects to two specific legatees absolutely. 
The whole of her residuary property of every 
kind she devised, bequeathed & appointed to 


her trustees upon trust to sell A out of the 
proceeds, first, to pay her funeral A testa- 
mentary expenses, debts, & the legacy duty ; 
secondly, to appropriate A set apart two sums 
of £4,000 & £2,000 to be held upon certain 
trusts for life & then over ; & thirdly, to 
pay a number of pecuniary legacies, including 
one of £600. Testatrix declared that should 
her residuary personal estate be insufficient 
to pay all the legacies then the legacy of £600 
should be reduced to £500 ; & every legacy 
& annuity was bequeathed free of legacy 
duty. There was a deficiency in the estate ; 
— Held : (1) there were sufficient indications 
in the will that the testatrix intended the dis- 
tribution of her estate to be in accordance 
with the priorities mentioned, A the settled 
legacies must be paid in full before all the 
other pecuniary legacies ; (2) the legacy of 
£600 must be reduced to £600 & this reduced 
legacy, plus the duty, must abate pro rata 
with the other postponed legacies, including 
those to the exors. ; (3) the costs of packing 
& delivering specific legacies must be borne 
by the specific legatees. — Re Leach, Milne v. 
Daubeny, T1923] 1 Oh. 161 ; 92 L. J. Ch. 225 ; 
128 L. T. 525 ; 67 Sol. Jo. 198. 

4903. Add. Annotation : — Consd. Re Oousen’s Will 
Trusts, Wright v. Killick, [1937] Oh. 381. 

4910. Add. Annotation : — Refd. Jones v. Wright 
(1927), 139 L. T. 43. 

4914. Add. Annotation : — As to (1) Folld. Re Ellis, 
Nettleton v. Crimmins, [1935] Ch. 193. 

4914a. .] — Re Brouncker, Mairis v. 

Mandeville (1938), 82 Sol. Jo. 315. 

4917. Add. Annotation : — Dlstd. Re Beecham’s 
Settlement, Johnson v. Beecham, [1934] Ch. 
183. 

4918. Add. Annotations: — As to (2) Consd. Re 
Beecham’s Settlement, Johnson v . Beecham, 
[1934] Ch. 183. Generally , Refd. Re Ellis, 
Nettleton v. Crimmins. [1935] Ch. 193 ; Re 
Cox, Public Trustee v. Eve, [1938] 1 All E. R. 
661. 


on their legacies from 1890 to 1919, 
In respect that, owing to the Insolvency 
of the estate during that period, there 
was no asset realisable to meet the 
legacies nor any interest-bearing sub- 
ject : (3) there was no absolute rule 
to the effect that the rate of legal 
Interest should be 5 per cent., the rate 
of interest being in every case for the 
discretion of the ct. in the particular 
circumstances. — Waddell’s Trustees 
e. Crawford, (1926J S. C. 654. — SCOT. 

tf. On termination of preceding life 
interest .) — A will directed that the 
estate Bhould be sold & exors. should 
hold proceeds in trust to pay an 
annuity & then pay residue of Income 
to testator's widow for life A on her 
death divide the corpus, paying to 
two grandchildren 11,000 each 8c 
dividing the rest among testator’s 
children. The will declared that the 
two legacies to the grandchildren were 
subject to the widow’s life interest 8c 
directed that they should be paid 
when the grandchildren should attain 
twenty -one, but in case the estate 
should be divided before they attained 
that age, interest should be paid on 
their legacies. If the grandchildren 
died before attaining twenty-one, the 
legacies were to fall into the estate. 
Both the grandchildren attained 
twenty-one before the death of the 
widow: — Held: interest on the legacies 
was payable by the estate only from 
the ae&th of the widow. — Re Scaddinq 
(1902), 4 O. L. R. 632.— CAN. 


PART IV. SECT. 5, SUB-SECT. 5.— 
B. (d). 

4827 ill. .] — In determining 

the right of legatees to interest upon 
legacies the payment of which is post- 
poned for a definite period by the will, 
the mere direction of suoh postpone- 
ment will not of itself alter the date 
from which interest is to run, & 
testator’s reasons for such postpone- 
ment may be taken Into consideration. 
If payment was delayed in order 
thereby to benefit a residuary legatee, 
then, in the absence of a direction to 
the contrary, no interest upon suoh 
postponed legacies would be payable 
before the expiration of the prescribed 
period. But where the postponement 
was Intended primarily to enable the 
exors. to collect Set realise the assets, 
the postponed legacies would carry 
Interest from such a time after the end 
of the “ exore.' year ” as the exors. 
bad in hand realised assets which 
could rightfully be applied to the pay- 
ment or such legacies. — M orteth r. 
Williamson, [19261 N. Z. L. R. 39. — 
N.Z. 

sd. Legacy payable “ token <b koto he 
likes .”1 — A will provided that : ** the 
exor. has the power given him to pay 
these three bequests when 8c how be 
likes — the estate is not to be sacrificed 
in any way to pay them.” The exor., 
acting prudently, disposed of the estate 
many years after the death of testator : 
— Held: the legacies did not carry 
interest from the end of the year of 
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testator’s death. — P lanta v. Green- 
shields (No. 2), [19321 2 W. W. R. 60 ; 
3 D. L. li. 423 ; 45 B. O. R. 228.— 
CAN. 


PART IV. SECT. 5, SUB-SECT. 6.— 0. 

4868 i. When more than 4 per cent, 
allowed — Special circumstances.}— 
Waddell’s trustees v. Crawford, 
No. 4765 viii, ante. — SCOT. 


PART IV. SECT. 6, SUB-SECT. 6.— A. 

4883 Iv. .J — A. by his 

will directed that certain pecuniary 
legacies, amounting in all to the sum 
or £710, should be paid ” with & out 
of the proceeds ” of the sale of his 
investments comprising stocks 8c shares. 
The investments realised the sum of 
£487 0s. 4 d. At the date when the will 
was made they were worth approxi- 
mately the sum of £481 12s. 0 d. There 
was a further direction that the legacies 
were to be paid free of all Crown duties. 
Testator further dealt with the residue 
of his property item by item. On a 
summons raising the question whether 
the balance of the legacies was payable 
out of the general residue of the estate : 
— Held : the balance was not payable 
& as toe rund specified by testator for 
their payment was Insufficient to pay 
them in full, they must abate ratably 
inter se. — Re Boyd Estate, Boyd v. 
Boyd, 11928] N. I. 14.— IB. 
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4919. Add. Annotation : — Retd. Be Cox, Public 
Trustee v. Eve, [1088] 1 All E. R. 661. 

4922. Add. Annotation : — Retd. Be Cox, Public 
Trustee v . Eve, [1938] Oh. 668. 

4924, Add. Annotations /—-Consd. Be Cox, Publio 
Trustee v. Eve, [1938] Ob. 666. Distd. Be 
De Chassiron, Lloyds Bank, Ltd. v. Sharpe, 

S 3 All E. R. 321. Retd. Be Ellis, 
ton v. Crimmins, [1936] Ch. 198 ; Be 
Vardon, Brown v. Vardon, [1938] 4 All E. R. 
306. 

4925. Add. Annotations : — Retd. Be Cox, Public 
Trustee v. Eve, [1938] Ch. 666 ; Be De 
Chassiron, Lloyds Bank, Ltd. v . Sharpe. 
T1939] 3 All E. R. 321. 

4936. Add. Annotation : — Retd. Bowen v. I. R. 
Comrs., [1937] 1 All E. R. 007. 

4937a. .] — The testator by his will gave 

certain pecuniary legacies. He also gave an 
annuity of £260 per annum free of duty & 
free of income tax. He directed his trustees 
to appropriate a fund sufficient to satisfy the 
annuity, & declared that after such appro- 
priation the annuitant should have no right 
to resort to any part of his estate for the 
payment of the annuity except the income & 
capital of the appropriated fund. Upon the 
death of the annuitant, the capital, if any, 
remaining of the appropriated fund was 
given to the School of English Church Music 
absolutely. There was a deficit ucy of assets, 
whereupon the question of abatement arose 
as between the legatees, the annuitant & the 
School of English Church Music : — Held : 
the proper method of abatement was to 
ascertain the amount of the appropriated 
fund if the legacy could be paid in full, & 
the figure thus obtained should abate pro- 
portionately with the legacies. The sum, 
being the abated amount of the appropriated 
fund, ought to be invested, & the annuitant 
should be paid her full annuity of £260 per 
annum free of duty A free of income tax out 
of the income of this sum, the capital being 
resorted to in so far as the income was 
insufficient. The School of English Church 
Music would be entitled to the capital, if any, 
of this sum remaining at the death of the 
annuitant. — Be Nicholson, Chadwyck- 
Hbalby v. Crawford, [1938] 3 All E. R. 
270 ; 82 Sol. Jo. 624. 

Annotations : — Distd. lie Carew, Chaim err. Franoklyn, [1939] 
Ch. 794 ; Re Farmer, Nightingale v. Whytu-ow, [1939] Ch. 
573. 

4937b. .] — A testatrix who died in 1937 

bequeathed pecuniary legacies to several 
persons & a life annuity to M. W., directing 
that there should be set aside & invested a 
sum the income whereof would then he 
sufficient to pay it, & giving her trustees 
power to resort to the capital of the appro- 
priated fund whenever the income should 
be insufficient. Subject to the payment of 
the annuity, the fund or so much thereof as 
should not be resorted to to make up the 
deficiency of income was to be held in trust 
for certain persons. The estate was in- 
sufficient to provide in full for the legacies & 
for the fund directed to be appropriated : — 
Held ; the annuitant was entitled to be paid 
the actuarial value of the annuity, abated if 
necessary proportionately with the legacies, 
though the result might be that the persons 
ultimately interested in the fund directed to 
be appropriated would reoeive little or 


nothing . — Be Farmer, Nightingale v. Why- 
brow, [1939] Ch. 673 ; [1939] 1 All E. R. 
319 ; 108 L. J. Ch. 197 ; 160 L. T. 69 ; 82 
Sol. Jo. 1060. 


Annotations : — DUtd. lie Carew, Charmer v. Franoklyn, 
[1939] Ch. 794. Consd. Re De Chassiron, Lloyds Bank, 
Ltd. t>. Sharpe, [1839]! All B. R. 321. 


4937c. .] — By a will the trustees were directed, 

after the determination of a life interest, to 
hold the residue upon trust to pay thereout 
certain legacies, to pay two annuities of 
£600 a year each, Sc after the death of each 
annuitant to hold the capital representing 
such annuity upon trust for such persons as 
the annuitant should by will appoint & in 
default of appointment upon trust for persons 
named, who were also pecuniary legatees &, 
after the payment of further legacies, 
residuary legatees. 

The estate was insufficient to pay the 
legacies in full & to provide all the capital 
necessary to produce income to meet the 
two annuities. The trustees having taken 
out a summons to obtain the directions of 
ijhe ct. as to the construction of the will Sc 
"the administration of the estate : — Held : 
* the bequest of the two annuities & afterwards 
of the capital necessary to produce them 
must be construed as creating settled legacies 
of sums sufficient, when invested in Consols 
at per cent., to produce £500 a year each, 
& those legacies must abate rateably with the 
other legacies, so that the annuitants" would 
only receive such income as they would 
produce. 

In re Farmer , [1939] Ch. 673 ; Digest 
Supp., & In re Nicholson , [1938] 3 All E. R. 
270 ; Digest Supp., distd. — Be Carew, 
Channer v. Francklyn, [1939] Ch. 794 ; 
[1939] 3 All E. R. 200 ; 108 L. J . Ch. 291 ; 
161 L. T. 139 ; 56 T. L. R. 876 ; 83 Sol. Jo. 
645. 

4937d. — — .] — The testatrix by her will gave 
certain legacies which had priority to a 
number of annuities payable out of her 
residuary estate. There were six annuities 
payable to annuitants of ages ranging from 
41 years to 80 years, <fe upon the death of 
any annuitant, his or her annuity was to be 
paid equally between the survivors. Upon 
the death of the last survivor, the residuary 
estate was to be divided between certain 
named charities. The trustee was given 
power to resort to capital in so far as the 
income of the residuary estate was insufficient 
to provide the annuities. The income of the 
residuary estate proved insufficient to provide 
the annuities Sc the trustee asked for the 
direction of the ct. as to how the residuary 
estate ought to be dealt with : — Held ; (1) it 
was a question of construction of the will 
whether the rule in Be Cottrell , [1910] 1 Ch. 
402 ; 23 Digest 421, 4924, ought bo be 

applied ; (2) upon the proper construction 
of the will in this case, that rule ought not 
to be applied, & there was no necessity to 
value the annuities ; (3) the testatrix had 
contemplated Sc provided for the deficiency 
of income, Sc the annuities must be paid in 
full, the trustee having recourse to capital. 
Capital must be resorted to for payment of the 
annuities, if necessary, until the whole 
residuary estate was exhausted. If after 
payment of all the annuities in full, there was 
any surplus, that would be paid to the charities 
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as directed by the will. — Re Ds Chassiron, 
Lloyds Bank, Ltd. v. Sharpe, [1939] Ch. 
934 ; [1939] 3 All E. B. 321 i 161 L. T. 63 ; 66 
T. L. R. 841 ; 83 Sol. Jo. 624. 

4958. Add. Annotation : — Reid. Be Whitrod, Bur- 
rows v. Base, [1926] Ch. 118. 

4972a. Legacy to creditor fttter composition.]— 
One by will gives several legacies, & inter alia 
to such of ms creditors with whom he had 
formerly compounded their debts ; this but 
a legacy & not to be preferred to other 
legacies. — Coppin v. Coppin (1726), 2 P. 
Wms. 291 ; Oas. temp. King, 28 ; 24 E. R. 736. 

5002a. .] — Executrix having, in mistake, 

made payments to A. in respect of his annuity 
for two years before he attained twenty-one, 
was entitled to retain them out of the future 
payments of the annuity. — Livbsey v. 
Livesey (1827), 3 Russ. 287 ; 6 L. T. O. S. 
Ch. 13 ; 38 E. R. 683. 

5022. Add. Annotation : — Consd. Bowen v. I. R. 
Comrs., [1937] 1 All E. R. 607. 

6057a. .] — A testatrix guaranteed her 

son’s loan account at a bank. She then made 
a will appointing him one of her exors. & 
giving him a legacy of £100 & a protected life 
interest in the income of her residuary estate. 
She then guaranteed the son’s overdraft on 
his current account. On each occasion the 
son charged his estate & interest in a public- 
house to secure such sum as the testatrix 
might be called upon to pay. The estate 
of testatrix was about to be called upon to 
pay a sum of over £6,000. The son after the 
death of testatrix executed a deed of assign- 
ment for the benefit of his creditors : — Held : 
(1) the fact that testatrix required security 


for the repayment of the debt after the 
execution of her will showed an intention not 
to release the debt, & the son was liable 
to the estate in the amount which would have 
to be paid to the bank ; (2) notwithstanding 
that the debt or some part might remain 
unpaid, the trustees of the will were entitled 
to pay in their discretion such part of the 
income as they might think necessary for 
the son’s maintenance & support. — Re Riser’s 
Will Trusts, Fogg v. Eastwood, [1937] 1 
All E. R. 244. 

5063. Add. Annotation : — Refd. Cashin v, Cashin, 
[1938] 1 All E. R. 536. 

6065. Add. Annotation : — Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 501. 

5072. Add. Annotation: — As to (1) Refd. Re 
Pennington & Owen, [1926] Ch. 826, 

6076. Add. Annotation : — Refd. Re Lennard, Len- 
nard’s Trustee v. Lennard, [1934] Oh. 235. 

5079. Add. Annotation : — Dlstd. Re Pennington & 
Owen, [1925] Ch. 826. 

5085. Add. Annotation: — As to (1) Refd. Re 
Fenton (No. 2), Ex p. Fenton Textile Assocn., 
Ltd., [1932] 1 Oh. 178. 

5110a. .] — Lloyd v . Stood art (1752), Amb. 

162 ; 27 E. R. 100, L. 0. 

5160a. .] — Wilson v. Leslie (1867), 6 

W. R. 816. 

Annotation : — Dbtd. Re Dacre, Whitaker v. Dacre (1916), 85 
L. J. Oh. 274. 

5202. Add. Annotation : — Refd. Re Griffiths, Jones 
• v. Jenkins, [1926] Oh. 1007. 

5206. After this case add “ See, also, Conflict 
of Laws, No. 648a, ante .” 


PART IV. SECT. 5, SUB-SECT. 6.— D. 

4961 11. .]—Re Boyd 

Estate, Boyd v. Boyd, [1928) N. 1. 14. 


PART IV. SECT. 5, SUB-SECT. 8. 

■a Judgment for balance of legacy — 
Priority over creditors .1 — Harper v. 
Harper (1890), 2 B. 0. R. 15.— CAN. 

PART IV. SECT. 6, SUB-SECT. 12.— A. 

5066 i. Release of debts.] — A. by his 
will gave to a nephew the amount owing- 
by him to A. under a mtge. & bill of 
sale, & in addition gave him a pecuniary 
legacy of 21,000, Sc a motor oar. To 
five other nephews 8c nieces he gave 
legacies of £2,000 each, & to another 
nephew 21.000. He directed his 
trustees to invest the surplus of his 
residuary estate, to accumulate & 
invest the inooms, 8c at the end of five 
years to convert those investments 
into money & hold the proceeds for 
such of the seven nephews Sc nieces 
who were pecuniary legatees as should 
then be living “ in the same proportions 
as the legacies herein bequeathed to 
them bear to one another absolutely ” : 
— Held : the gift of the amount of the 
debt to the debt 
the i 

well 

be taken into account in calculating 
the share in the residuary estate to 
which applt. was entitled. — Dawes v. 
Executor Trustee Sc AoHwcnr Co. 
of South Australia, Ltd. (1985), 
62 O. I«. R. 291 ; 8 A. L. J. 470.— AUS. 

6057 L What amounts to release.) 

—A bequest of " all moneys owing 
by the legatee shows an Intention to 
forgive au debts owed by the legatee 
to the testator . — Re Hides, [1985] 
4 D.L. B. 781 1 O. R. 538 ; 6 F. L. J. 
Gan.) 164.— CAN. 


PART IV. SECT. 6, SUB-SECT. 18 — 
A. (a). 

6111 v. Appointment by codicil 

of new executors — Provision in codicil 
for remuneration of executors.] — Held : 
the exors. were entitled only to the 
commission mentioned in the codicil, 
notwithstanding a provision In the 
codicil that the will should be oonstrued 
as If the names of the exors. were 
inserted throughout In place of those 
of the original exors . — Re Bosai (1897), 
5 B. O. R. 446.— CAN. 

5111 vi. .p- Where testator gives 

a legacy to an executor or trustee, 
stating that It Is given for his services 
In that capacity, & particularly where 
testator declares It to be In lieu of 
commission or remuneration, such exor. 
or trustee. If he accepts the trust, 
is not entitled to anything more than 
he is given by the will, unless under 
exceptional circumstances, such as the 
gift being so small as to be illusory ; & 
the mere Inadequacy of the remunera- 
tion given by the will is not of Itself 
a sufficient reason for departing from 
that practice. — Re Murphy (1928), 
S. R. Q. 1.— AUS. «■ 


PART IV. SECT. 5, SUB-SECT. 14.— C. 

5169 L Parent .) — An exor. can- 
not discharge himself by paying a 
legacy given to an Infant to the father 
or mother, as guardian, unless the 
ot. allows It in special circumstances. — 
Re Nakauohi EatATB,Tl9271 3D.LR. 
1087 ; [19271 2 W. W. R. 807 ; 21 
Bask. L. R. 673— CAN. 

•b. Payment into court — Estate in 
Australia — Infant legatee db guardian 
domiciled in England .) — By his will 
testator, domiciled In California, be- 
queathed money on deposit in banks 
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In Australia, amounting to about 
£12,000, to the infant daughters of 
E., & appointed E. as guardian of the 
estate of his daughters. Sc appointed 
two residents of Brisbane as exors. ot 
the testator's estate In Australia. E. 
& his two daughters were domiciled 
In England : — Held : In the circum- 
stances the exors. should pay the 
legacies Into ct., leaving E. to make 
appropriate application for payment 
out to him.— Re Tudor, [1928] 8. R. Q. 
299.— AUS. 


PART IV. SECT. 5, SUB-SECT. 14.— 
D. (b) 1. 

ul. .] — The ct. may allow 

maintenance to an infant (1) out of 
property to whioh the infant Is con- 
tingently entitled nnder a disposition 
made by Its father or a person standing 
in loco parentis to It if the infant is 
unprovided for, or (2) out of the income 
earned by a contingent legacy be- 
aueathed to an Infant which Is directed 
to be set apart for the infant so that 
If & when the contingency happens, the 
Income on the legacy will become pay- 
able to the infant, or (3) ont of the 
infant's share In the Income of property 
subject of a gift to a class, all or some 
of whose members must take where 
the chance of taking is equal as to all 
of them, or a gift to such a class or an 
individual 8c the donees over in default 
of the class consent. But the ct. will 
apply money for an Infant's main- 
tenance in disregard of the trust only 
when the result of not doing so will 
leave the infant in such adverse circum- 
stances that It must be assumed that 
If they had been foreseen by testator he 
would have provided for the case . — Re 
Frbney (1931), 24 Tas. L. R. 35. — AUS. 
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5240a. .] — Testator bequeathed sums 

of stock to his grandchildren, to be paid to 
them on attaining twenty-one, with benefit 
of survivorship to those attaining that age, 
but in case they should all die under twenty- 
one, then he willed the interest arising from 
such sums to their father for life, with 
remainder over : — Held : the grandchildren 
wore entitled during their minority to have 
the interest arising from their legacies applied 
towards their maintenance. — Boddy v. 
Dawes (1830), 1 Keen, 362 ; 6 L. J. Ch. 146 ; 
48 E. R. 346. 

Annotations : — Reid. Festing v. Allen (1844), 5 Hare, 573 ; 
Dundee v. Wolfe Murray (1863), 1 Hem. & M. 425 ; Be 
Judkln's Trusts (1884), 60 L. T. 200. 

5246. Add. Annotations: — Distd. Re Reade-Revell» 
Crellin v. Melling, [1930] 1 Ch. 62. Refd. 
Be Senior, Senior v. Wood, [1936] 3 All E. R. 
196. 

6246. Add. Annotations : — Apld. Be Raine, Tyer- 
man v. Stansfield, [1929] 1 Ch. 716. Distd. 
Be Reade-Revell, Crellin v. Melling, [1930] 
1 Ch. 62. 

5249. Add. Annotations : — As to (1) Apld. Be Ful- 
ford, Fulford v. Hyslop, [1930] 1 Ch. 71. As 
to (2) Distd. Be Reade-Revell, Crellin v. 
Melling, [1930] 1 Ch. 62. Consd. Be Jones, 
Meacock v. Jones, [1932] 1 Ch. 642. Refd. 
Stem v. I. R. Comrs. (1930), 16 Tax Oas. 148. 
As to (4) Refd. Be Raine, Ty 'rman v. Stans- 
field, [1929] 1 Ch. 716. 

6250. Add. Annotations : — Apld. Re Raine, Tyer- 
man v. Stansfield, [1929] 1 Ch. 716. Refd. Re 
Leng, Dodsworth v. Leng, [1938] Ch. 821. 

5251a. .] — A contingent or future 

pecuniary legacy payable to an infant upon 
attaining twenty-one does not carry inter- 
mediate income under Law of Property Act, 
1926 (c. 20), s. 175, & there is no power under 
Trustee Act, 1926 (c. 19), s. 31, to apply 
the interest, or intermediate income thereof, 
when invested, for the infant’s maintenance, 
unless testator is the parent of or in loco 
parentis to the infant, or has indicated 
an intention by his will that the infant should 
be maintained out of the income, or has 
directed the legacy to be appropriated & 
invested for the benefit of the infant. — 
Re Raine, Tyerman v. Stansfield, [1929] 
1 Ch. 716 ; 98 L. J. Ch. 244 ; 141 L. T. 26. 

Annotation : — Refd. Be Reade-Revell, Orellin u. Moiling, 
11930] 1 Oh. 52. 

6251b. .] — Testatrix, who died after 

the commencement of Trustee Act, 1925 
(c. 19), by her will directed the trustees 
thereof to set apart a specific sum, to 
accumulate & capitalise the income thereof, 
until A. should attain the age of twenty-one 
years ; &, if A. should attain that age, then 
to pay to her the income of that sum during 
her life, & after her death to hold the capital 
sum -in trust for her children : — Held : as 
the trust for A., for a contingent interest for 
her life, did not carry the intermediate 
income, the trustees had, upon the proper 
construction, Trustee Act, 1925 (c. 19), 
s. 31, no power to apply that income towards 
A.’s maintenance. — Be Reade - Revkll, 
Orellin v. Melling, [1930] 1 Oh. 52 ; 99 
L. J. Oh. 136 ; 142 L. T. 177. 

Annotation : — Distd. Be Leng, Dodsworth v. Long, (1938] 3 
AU E. R. 181. 

52510. ,] — Whore a testator, being the 


parent, or in loco parentis, of an infant, gives 
a legacy to that infant, contingently on his 
attaining an age other than full age, & makes 
no provision for maintenance, it is within the 
discretion of the ct. to order the interest 
on the legacy to be applied in maintaining 
the legatee until the legacy vests. — Be 
Jones, Meaoooe v. Jones, [1932] 1 Oh. 642 ; 
101 L. J. Ch. 307 ; 147 L. T. 137. 

5251d. .] — Testatrix by her will directed a 

fund to be accumulated. She expressly 
directed that no payment from the fund 
should be made to the beneficiary during a 
certain period. If the beneficiary died during 
that period the fund was to fall into residue. 
The gift was one which would carry the 
intermediate income : — Held : the terms of 
Trustee Act, 1925 (c. 19), s. 31 (1) (ii) im- 
posed a statutory duty on the trustees to 
pay the income of the fund to the beneficiary 
upon the beneficiary attaining 21 during the 
period & the provision in the will to the 
contrary would then become ineffective & 
the statutory duty would prevail. — Be 
■ ' Ricarde-Sbavhr’s Will Trusts, Midland 
Bank Executor & Trustee Co., Ltd. v . 
Sandbrook, [1936] 1 All E. R. 680 ; 164 
L. T. 599 ; 52 T. L. R. 508 ; 80 Sol. Jo. 385. 

Annotation : — Gonad. Re Turner’s Will Trusts, District 
Bank. Ltd. t>. Turner. [1936 J 2 All E. R. 1435. 

5256. Add. Annotation : — Expld. & Distd. Be 
Jones, Meacock v. Jones, [1932] 1 Ch. 642. 

5273. Add. Annotations: — Folld. Be Stokes, Bowen 
v. Davidson, [1928] Oh. 710. Expld. Re Raine, 
Tyerman v. Stansfield, [1929] 1 Oh. 710. 

5273a. .] — Where a legacy given to an infant 

is clearly indicated by the will to be intended 
for the support of the infant, interest on such 
legacy will run from the death of testator, 
as the support of the infant must begin 
immediately upon such death ; & where such 
legacy is one of two or more legacies all in 
the same category & all given m the same 

D to the trustees of the will, no dis- 
m being made between any of the 
legacies, the other legacy or legacies will 
likewise carry interest from the date of 
testator’s death. — Be Stokes, Bowen v. 
Davidson, [1928] Ch. 710; 97 L. J. Ch. 
273 ; 139 L. T. 331 ; 72 Sol. Jo. 384. 
Annotations ; — Distd. Re Raine, Tyerman e. Stansfield, [1929] 
1 Oh. 716. Refd. Dewar v. I. R. Comrs., [1935] 2 K. B. 
351. 

5273b. Whether infant entitled to whole of income.] 
— Testator, standing in loco parentis, gave 
to trustees a legacy of £4,000, on trust to 
pay it to A., on ms attaining twenty-one. 
He authorised them to raise it by mtge. of 
his real estates, & out of the money thereby 
bequeathed, to raise such sum, not exceeding 
the interest at 4 per cent, of the pxpect&nt 
portion, as to them should seem sufficient 
for maintenance : — Held : the legatee, during 
minority, was entitled to maintenance only, 
& not to the whole amount of interest on the 
legacy. — Budge v. Winnall (1849), 12 Beav. 
357 ; 18 L. J. Oh. 409 ; 14 L. T. O. S. 325 ; 
13 Jur. 737 ; 50 E. R. 1098. 

Annotations Refd. Re Rouse’s Estate (1852), 9 Hare, 649. 
Mentd. Be Rooee, Evans v. Williamson (1880), 17 Ch. D. 
696. 

5276. Add, Annotation : — Refd. Be Jones, Mea- 
cock v. Jones, [1932] 1 Ch. 642. 
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5287. Add. Annotation : — Dlstd* Re Raine, Tyer- 
man v. Stansfleld, [1929] 1 Oh. 713. 

5298. Add. Annotation : — Dlstd* Re Reade-Revell, 
Crellin v. Helling, [1930] 1 Oh. 52. 

5801. Add. Annotation: — Consd. Re Jones, Mea- 
cock v. Jones, [1932] 1 Oh. 642. 

5820. Add. Annotation: — Refd. Re King, Public 
Trustee v. Aldridge, [1928] Oh. 330. 

5322. Add. Annotation: — Apld. Re Maber, Ward 
v . Maber, [1928] Oh. 88. 

5831. Add. Annotation : — Refd. Re Whitrod, Bur- 
rows v. Base, [1926] Ch. 118. 

5334. Add* Annotation : — Refd. Re Whitrod, Bur- 
rows v. Base, [1926] Ch. 118. 

5335. Add. Annotation : — Apld. Re Whitrod, Bur- 
rows v . Bax (1925), 70 Sol. Jo. 209. 

5337. Add. Annotation : — Refd. Re Whitrod, Bur- 
rows v. Base, [1926] Ch. 118. 

5889. Add. Annotation : — Refd. Re Tilden, Cou- 
brough v. Royal Society of London (1938), 
82 Sol. Jo. 334. 

5340a. .] — Testator left his property on trust 

for sale & realisation, & thereafter gave & 
bequeathed one-tenth part to A., two-tenth 
parts to O.’s children, & the rest in tenth & 
twentieth parts to specific objects in a 
similar manner, & “ to K. £30, to L. £40, to 
Nonconformist Ministers of D. the residue 
in equal shares ” : — Held : the will must be 
read as though after disposing of nine-tenths 
of his residuary estate he directed the 
remaining tenth, charged with the two Bums 
as therein provided, to be divided among the 
ministers, & there was an intestacy as to the 
undivided aliquot shares of person? who 
predeceased testator. — Re Whitrod, Bor- 
rows v. Base, [1926] Ch. 118; 95 L. J. Ch. 
205; 134 L. T. 627; 70 Sol. Jo. 209. 

5341. Add. Annotation. : — Refd. Re Whitrod, Bur- 
rows v. Base, [1926] Ch. 118. 

5353a. .] — Re Cope’s Trusts (1877), 36 

L. T. 437. 

5354. Add. Annotations : — Consd. Baker v. Archer- 
Shee, [1927] A. O. 844. Apld. I. R. Comrs. 
v. Smith, [1930] 1 K. B. 713. Consd. Skin- 
ner v. A.-G., Re White, Skinner v. A.-G., 
[1939] 3 All E. R. 787. >Refd. Herbert v. 
I. R. Comrs., I. R. Comrs. v. Herbert (1925), 
9 Tax Cas. 593; A.-G. v . Belilios, [1928] 1 
K. B. 798 ; Daw v. Inland Revenue Comrs., 
Duff-Dunbar v. Inland Revenue Comrs. (1928), 
14 Tax Cas. 58 ; Corbett v. I. R. Comrs., 
[1938] 1 K. B. 567. 

5357a. Date of valuation.] — By his will, dated 
July 29, 1919, the testator, who died on 
Aug. 30, 1931, after giving certain pecuniary 
legacies to his exors., & a specific devise of 
one estate & a life interest in another to his 
wife, gave the whole of the residue to trustees 
upon trust for sale & conversion with power 


to postpone, & declared that the whole of the 
net income of his estate as from his death 
should be treated as income, no part thereof 
being set aside as capital, & that no reversion 
or other property not actually producing 
income should be treated as producing 
income. He further directed that the trustees 
should stand possessed of the proceeds of the 
sale & conversion as a residuary trust fund 
to hold in two moieties on certain trusts as 
to the first moiety for the children of his 
first wife <fc in case of failure to be added to 
the second moiety, the income of the second 
moiety to he paid to his present wife during 
her life, &, subject thereto, in trust for her 
children surviving the testator & attaining 
the age of twenty-one in equal shares. Then 
followed provisions as to what should be 
brought into hotchpot in the division of the 
residuary trust fund as between the two 
moieties & charged against the same. There 
was also power to the trustees to advance & 
authority to appropriate all or any part of the 
real or personal estate in the actual condition 
or state of investment for the time being in 
or towards the satisfaction of any legacy 
boqueathed by the will, & incidental powers, 
inter alia , to settle all accounts & wind up 
the estate. There was a long interval 
between the date of the death of the testator, 
the date of retainer for legacy duty purposes 
& the date of distribution: — Held: (1) the 
question as to what date should be taken as 
the date on which the estate of the testator 
was to be valued for the purpose of adjusting 
the rights of the parties inter se in the final 
distribution was primarily one of the con- 
struction of the particular will in each case ; 
(2) there was nothing in the will to show that 
the testator had some particular date in his 
mind, &, in the absence of such an indication, 
it was a matter of convenience. In all the 
circumstances, that date should be the date 
of the death of the testator. — Re Gunther’s 
Will Trusts, Alexander v. Gunther, 
[1939] Ch. 985 ; [1939] 3 All E. R. 291 ; 161 
L. T. 156 ; 55 T. L. R. 890 ; 83 Sol. Jo. 545. 

5358. Add. Annotations: — As to (1) Apld. Re 
Shee, Taylor v. Stoger, [1934] Oh. 345. Dlstd. 
Re Fenwick, Fenwick v. Stewart, [1936] 2 
All E. R. 1096. Consd. Corbett v. I. R. 
Comrs., [1938] 1 K. B. 567. Dlstd. Re 
Darby, Russell v . Macgregor, [1939] 3 All 
E. R. 6. Refd. Re Oldham, Oldham v . 
Myles (1927), 71 Sol. Jo. 491. 

5359. Add. Annotation : — As to (2) Refd. Corbett 
v. I. R. Comrs., [1938] 1 K. B. 567. 

5360a. .] — The interim interest 

from a fund set apart to meet future vested 
legacies, which do not carry interest in the 
meantime, is capital & not income of residue, 
& must, therefore, be invested, & the income 
only of such investment paid to the tenant 


PART IV. SECT. 6, SUB-SECT. 1.— A. 

•k. Law -agent* a business books .] — 
A law-agent directed his exon, to 
oonvey the residue of his estate to a 
residuary legatee. The exon, con- 
veyed the residue, with the exception 
of deceased’s business books, which 
they retained on the ground that it 
would be a breach of confidentiality 
towards deceased’s clients if they were 
to hand them over. In an action by 
the residuary legatee for delivery of 
the books: — Retd: pursuer was en- 
titled to delivery.— Robertson r. 


Robertson's Executors, [19251 8* 0. 
006. — SCOT. 

PART IV. SECT. S, SUB-SECT. 1.— B. 
' 5851 I. Right to have residue ascer- 
tained db paid over.y — When the per- 
sonal estate of a testator has been 
fully administered by his exors. 6c the 
net residue ascertained, the residuary 
legatee is entitled to have the residue 
as so ascertained, with any accrued 
income, transferred 6c paid to him ; 
but until that time he has no property 
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in any Bpeoiflo Investment forming 

8 art of the estate or In the income 
:om any such investment, 6c both 
corpus 6c income are the property of 
the exors. 6c are applicable t>y them as 
a mixed fund for the purposes of 
administration. — No Aun Thyb v. 
Ewe Keok Neoh, [1933] 3 W . W. R. 
129, P. O. — STRAITS SETTLE- 
MENTS. 

sm. Mistake as to value of assets— 
New distribution ordered .] — Clarke v. 
Hawks (1865), 11 Gr. 527.— CAN. 
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for life of the residuary estate. The rule 
adopted in AUhusen v. Whiitell, No. 6358, 
ante, in reference to contingent legacies, has 
no application to rested legacies. — Be White- 
head, Peacock v. Lucas, [1894] 1 Ch. 678 ; 
63 lu J. Oh. 229 ; 70 L. T. 122 ; 42 W. R. 
491 ; 38 SoL Jo. 183 ; 8 K. 142. 

Annotation : — Distd. Be Hawkins, White t>. White, [1918] 
9 Oh. 670. 

5363. Add. Annotation : — Generally , Refd. Oorbett 
v. I. R. Comrs., [1938] 1 K. B. 667. 

5868a. Contingent legacies.] — 

Contingent legacies are excluded from the 
rule in Allhusen v. Whittell , No. 5358, ante , 
& the whole of the legacy duty payable 
on contingent legacies given free of duty 
is a charge on the corpus of the estate. — 
Be Fenwick's Will Trusts, Fenwick v. 
Stewart, [1936] Oh. 720 ; [1930] 2 All B. R. 
1096 ; 106 L. J. Ch. 351 ; 165 L. T. 199 ; 
80 Sol. Jo. 553. 

5863b. .] — Re Darby, Russell v. 

MACGREGOR, [1939] Ch. 905 ; [1939] 3 All 
K. R. 6, O. A. 

5368c. Gross or net amount] — In 

applying the rule in Allhusen v. Whittell , 
No. 6358, ante , the income of the estate 
should be calculated, not on the basis of the 
gross amount received, but at the net amount 
after deduction of tax . — Re Oldham, Oldham 
v. Myles (1927), 71 Sol. Jo. 491. 

5369. Add. Annotations: — Const!. Be Fenwick, 
Fenwick v. Stewart, [1936] 2 All B. R. 1096 ; 
Be Darby, Russell v . Macgregor, [1939] 3 
All E. R. 0. 

5870. Add. Annotation : — Overd. Be Darby, Rus- 
sell v. Macgregor, [1939] 3 All E. R. 6. 

5371. Add. Annotations : — Apld. Re Shee, Taylor 
v. Stoger, [1934] Ch. 345. Gonsd. Be Fenwick, 
Fenwick v. Stewart, [1936] 2 All E. R. 1096 i 
Re Darby, Russell v. Macgregor, [1939] 3 
All E. R. 0 ; Re Leicester's Settled Estates, 
Coke v. Leicester, [1939] Ch. 77. 

5873. Add. Annotations : — Consd. Re Barratt, 
National Provincial Bank v. Barratt, [1925] 
Ch. 550 ; Re Corelli (1925), 69 Sol. Jo. 525; 
Re Sullivan, Dunkley v. Sullivan (1929), 45 
T. L. R. 590. Apld. Be Trollope’s Will 
Trusts, Public Trustee v. Trollope, [1927] 
1 Ch. 596. N.F. Re Brooker, Brooker v . 
Brooker (1920), 70 Sol. Jo. 620. Gonsd. Be 
McKee, Publio Trustee v . McKee, [1931] 2 
Oh. 145. Distd. Re Bate, Public Trustee v. 
Bate, [1938] 4 All E. R. 218 ; Re Berton, 
Vandyk v. Berton, [1939] Ch. 200. 


For the cross-reference following this oase 
substitute “ .] — See, further. Settle- 

ments, Vol. XLr, pp. 072-674 ; Wills.” 

5375. Add. Annotation : — Retd. Be McKee, Publio 
Trustee v. McKee, [1981] 2 Ch. 145. * 

5887. Add. Annotation : — Refd. Be Cousen’s Will 
Trusts, Wright v. Killick, [1937] Ch. 381. 

5407. Add. Annotation e: — Apld. I. R. Comrs. v. 
Soo. for Relief of Widows & Orphans of 
Medical Men, 1. R. Comrs. v. Medical Charit- 
able Soc. for West Riding of Yorkshire 
(1920), 136 L. T. 60. Held. Be Blake, Re 
Minahan's Petition of Right (1931), 100 
L. J. Oh. 251. 

(c) After 1925 (p. 472). 

5408a. General rule.] — A will made on a printed 
form contained an appointment of testator's 
wife as executrix & a direction to pay debts 
& funeral & testamentary expenses, but no 
gift or disposition of property to any person : 
— Held : the executrix took testator’s estate 
as trustee for the persons entitled to the 
property of an intestate, including herself, as 
set out in sect. 46 of the Administration of 
Estates Act, 1925 (c. 23). The repeal by 
that Act of Exors. Act, 1830 (c. 40), has 
not restored the law in force before the latter 
Act was passed under whioh an exor. took 
property which was undisposed of bene- 
ficially. — Re Skeats, Train v. Gibbs, [1930] 
Ch. 683; [1936] 2 All E. R. 298; 106 

L. J. Oh. 262 ; 155 L. T. 461 ; 52 T. L. R. 
558 ; 80 Sol. Jo. 400. 

5408b. .] — The testatrix, after giving certain 

legacies, & after providing for the upkeep of a 
grave, gave the two executors £100 each, & 
concluded as follows : “ The residue to be 
disposed of as my exors. shall think fit ” : — 
Held : the exors. did not take the residue 
beneficially, but in trust for such persons as 
were, under Administration of Estates Act 
1925 (c. 23), s. 49, entitled to it upon a partial 
intestacy . — Be Carville, Shone v. Walt- 
hamstow Borough Council, [1937] 4 All 
E. R. 464. 

5411. Add. Annotation : — Refd. Be Jones, Johnson 
v. A.-G. (1925), 133 L. T. 001. 

5412. Add. Annotation : — Consd. Be Wells, Swin- 
burne- Hanham v. Howard (1932), 48 T. L. R. 
017. 

5416. Add. Annotation: — Refd. Re Wells, Swin- 
bume-Hanham v. Howard (1982), 48 T. L. R. 
617. 


PART IV. SECT. 6, SUB-SECT. 8. 
•n. Duty of administrator — To dis- 
tribute under Denotation of Estates Act.] 
—Be Bow XR (1905), 5 0. W, K, 883 ; 
9 O. L. R. 199. — CAN. 

PART IV. SECT. 6. SUB-SECT. 4.— 
A. <b). 

5378 I. General rule. 1— Testator by 
his will gave certain legacies 8c devised 
oertain land to his widow for life or 
widowhood ; upon her death or 
marriage this land to go to the children 
of his sister. The residue of his estate 
he devised 8c bequeathed to 44 my 
exors.” In the next danse he ap- 
pointed three of Ms nephews his 
exors. : — Held : the change made in 
the law by th~ Imperial Act of 1880, 
adopted in this province & now found 
in Trustee Act, R. S. 0., 1997, s. 63, 
does not apply in oases in whioh 
testator himself has given the property 


to his exors, ; the Aot applies only 
where there Is a bare appointment of 
exors. so that the implication of law 
has to be resorted to in order to see 
whether the estate of testator not 
otherwise disposed of vests in them 
beneficially virtute officii. In this oase, 
as nothing in the will indicated a con- 
trary intention, the exon, took bene- 
ficially .— Be Gracet, [19291 1 D. L. R. 
260 ; 63 0. L. R. 918.— CAN. 

6389 L Whether intention for executor 
to take bcneftcuUlyapparcnt by wfU — 


Construction of tout.]— Testator by his 
will gave oertain legacies 8c devised 
oertain land to his widow for life, or 
widowhood, & npon her death, or 
marriage, this land to go to the children 
of his sister. The residue of Ms estate 
he devised & bequeathed to 44 my 
exors.” In the next danse he 
appointed three of Ms nephews his 
exon. One of these was at the date 
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of the will an Infant of tender years. 
8c was only 13 years old at the time of 
testator's death. Probate was granted 
to the adult exors. reserving to the 
Infant a right to be admitted to exor- 
shlp upon attaining majority : — Held : 
the change made in the law of the 
Imperial Aot of I860, known as 
Sugden's Act, adopted In this Province, 
8c now found in Trustee Aot, R. 3. O. 
1997, c. 160, s. 68, does not apply to 
oases in whioh testator himself has 
given the property to Ms exors.. the 
Aot applies only to oases where there 
Is a bare appointment of exors., so that 
the implication of law has to be resorted 
to in order to see whether the estate Of 
testator not otherwise disposed of 
vests in them beneficially virMe 
offlcHi k as nothing In the will 
indicated a contrary intention, the 
exors, took beneficially.— JBs Gbaoxt, 
[199911 D. L. R. 960 ; 680. L. R. 916. 
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6417. Add. Annotation : — Refd. Be Wells, Swin- 
bumfc-Hanham v. Howard (1932), 48 T. L. R. 
617 . 

6488a. .] — By his will dated Jan. 27, 1913* 

testator appointed his wile M. Sc pltf. J. to be 
his exors., & after directing them to pay his 
debts Sc funeral & testamentary expenses, 
bequeathed all his estate Sc effects, real Sc 
personal, which he might die possessed of, to 
his wife M. absolutely. M. predeceased testa- 
tor Sc died on Aug. 14, 1919. Testator died on 
Dec. 30, 1920, leaving real & personal pro- 
perty, but no heir-at-law or next of kin : — 
Held: there was in the will an obvious 
indication of an intention by testator that 
the exor. was not to take beneficially. He 
was in the position of a trustee, Sc on failure 
of a cestui que trust the beneficial interest in 
the personal estate vested in the Crown as 
bona vacantia . — Be Jonhs, Johnson v . A.-G., 
[1926] Oh. 340 ; 94 L. J. Ch. 341 s 133 
L. T. 601 ; 69 Sol. Jo. 460. 

6440. Add . Annotation: — Held. Be Rooke. Jeans 
v. Gatehouse, [1933] Ch. 970. 

6442a. .] — Testatrix by her will, dated 

June 2, 1913, after making numerous specific 
bequests, bequeathed to her trustees all 
her horses Sc all her carriages not thereby 
otherwise disposed of wherever the same 
might be at her death . . . upon trust to 
sell Sc stand possessed of the proceeds for 
G. & C. in equal shares as tenants in common. 
In 1918 testatrix, having become through 
senility unable to manage her affairs, a 
receiver of her estate was appointed by the 
Master in Lunacy, who authorised the sale 
of her motor-car. A part of the purchase- 
money was applied for her maintenance . She 
died in 1920, having no horses or carriages 
but the receiver still held the balance of the 
purchase - money. The estate proved in- 
sufficient to pay all the legacies in full. On 
an originating sum m ons taken out by the 
trustees, asking, among other things, whether 
the above-named legatees were entitled to the 
balance of the purchase-money & whether 
specific legatees were to bear the cost of 

E acking & dispatching the articles specifically 
equeathed to them : — Held : (1) the above- 
mentioned gift included the motor-car Sc 
the legatees were entitled to such of 
the proceeds of the sale thereof as had not 
been applied by the receiver ; (2) the specific 
legatees must bear the cost of packing Sc 
dispatching the several articles bequeathed 
to them . — Be Stvewright, Law v. Pen- 
wick (1922), 128 L. T. 416 ; 67 Sol. Jo. 168. 
Annotation: — Folld. Re Leach, Milne «. Daubeny, [1923] 
1 Oh. 161. 


6442b. .] — Be Leach, Milne v, Dau- 

bhny. No. 4895a, ante. 


6447. Add. Annotation : — Folld. Be Rooke, Jeans 
v. Gatehouse, [1933] Ch. 970. 


5447a. .] — The ooste of the preservation 

So upkeep of property specifically devised Sc 
bequeathed between the date of testator’s 
death & the date of exors.’ assent are payable 
by the specific devisees <fc legatees. — Re 
Rooke, Jeans v. Gatehouse, [1933] Ch. 
970 ; 102 L. J. Ch. 371 ; 149 L. T. 446. 

6448a. .] — Held : the direction for payment of 

the “ testamentary expenses ” of testator’s 
widow extended to the costs Sc expenses in 
obtaining letters of administration, Sc in 
connection with the administration of the 
estate of the widow ; Sc the costs of an action 
in the probate division . — Be Clbmow, Yeo v. 
Clemow, [1900] 2 Ch. 182; 69 L. J. Oh. 
622 ; 82 L. T. 660 ; 48 W. R. 641 ; 44 Sol. Jo. 
428. 


Annotations : — Held. Re Treasure, Wild v. Stanham, [1900] 
2 Ch. 648: Re Sherman, Wright v. Sharman, [1901] 2 Ch. 
280 ; Re Feomsides, Baines v. Chadwick, [1903] 1 Oh. 250 ; 
Re King, Travers v. Kelly, [1904] 1 Ch. 863 ; Re Spenoer 
Cooper, Po6 v. Spencer Cooper, [1908] 1 Ch. 180 ; Porte 
v. Williams, [1911] 1 Oh. 188 ; 0‘Grady v. Wllraot, [1916] 
2 A. C. 231 ; Re Massey, Ram v. Massey 11920), 90 
L. J. Ch. 40. 


5449a. Costs of probate action .] — Re Clemow, 
Yeo v. Clemow, No. 6448a, ante . 

5451a. .] — Land which had been de- 

livered in execution, under a writ of elegit, 
to judgment creditors of a testator, was 
specifically devised by the subsequent will 
• of testator : — Held : Locke King's Acts 
applied, Sc the devisee was not entitled to 
have the land exonerated by the personal 
estate. — Re Anthony, Anthony v . Anthony. 
[1892] 1 Ch. 460 ; 61 L. J. Ch. 434 ; 66 L. T. 
181 ; 40 W. R. 316 ; 36 Sol. Jo. 266. 


5462. Add. Citation : — previous proceedings , [1892] 
1 Ch. 450. 

6460. Add. Annotation : — Expld. Ahmed Angullia 
Bin Hadjee Mohamcd Salleh Angullia v. 
Estate Sc Trust Agencies (1927), Ltd., [1938] 
A. C. 624. 

6461. Add. Annotation Consd. Ahmed Angullia 
Bin Hadjee Mohamed Salleh Angullia v. 
Estate Sc Trust Agencies (1927), Ltd., [1938] 
A. C. 024. 

6461a. .] Primd facie it is the duty of a 

legal personal representative to perform all 
the contracts of his testator or intestate, as 
the case may be, that can be enforced whether 
by way of specific performance or otherwise. 
In the case of an enforceable onerous con- 
tract he ought not to neglect any opportunity 


PART IV. SECT. 6, SUB-SECT. 4.- 
A. (o). 

•h. Unrestricted power of disposition 
(riven to executors . > — Where residue is 
given to exors. with an unrestricted 
power of distribution they may dis- 
tribute among themselves . — Re Hayes, 
[1938] 4 D. L, R. 775.— OAK. 

•k. .} — In a will the final clause 

was “ all the residue of my estate. . . . 
I direct my exors. to distribute as they 
may in their discretion deem Just Sc 
proper : — Held : no gift to the exors. 
was intended . — Re Mack, [1939] 1 
D, L. R. 631 ; O. R. 100.— CAN. 


PART IV. SECT* 7, SUB-SECT. 1.— 
A. (a). 

64S5 ▼. .1— P. by his wifi 


directed that his real property, not 
specifically devised, should be sold Sc 
all the remainder of his property 
realised. He also directed that his 
debts, funeral Sc testamentary ex- 
penses should be paid, an annuity 
provided for bis sister, ft that certain 
legacies, all oharitable save one, should 
be paid : — Held : testator not having 
directed that the proceeds of sale of 
his realty Sc personalty should form a 
mixed fund, the primary fund out of 
which the debts, funeral Sc testa- 
mentary expenses, the annuity, Sc the 
legacies should be paid was the pure 
personalty, ft the realty was only 
charged in aid of the pure personalty 
in so far as it proved insufficient for the 
payment of all , charges, exorot the 
oharitable legacies which lapsed as far 


as tbe pure personalty proved in- 
sufficient .— Re Patton, Oauohey v. 
Copeland, [1925] N. 206.— IB. 


o I. .) — Testator 

directed payment of debts, expenses 
ft taxes ft made certain specific be- 
quests ft then gave the residue of his 
estate including the proceeds of all 
policies on his life in trust for his 
wife, daughter, ft grandchildren : — 
Held: the proceeds were part of his 
estate. — Re Hoars. [19381 2 D. L. R. 
780 ; O. R. 474.— CAN. 


so. Payment of death duties — Exemp- 
tion by statute — EuU effect to be given.]— 
Re AlKINS, [19281 2 P. L. R. 415 j 02 
O. L. R. 33.— CAN. 
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of coming to terms with the other contracting 
party which may benefit the estate ; but 
the breaking of an enforceable contract is an 
| unlawful act, & it is not the duty of an exor. 
or administrator to commit such an act. 
Whether the completion of a contract will be 
for the benefit of the estate is not the test 
to be applied. — Ahmed Anguilla Bin 
Hadjhe Mohamed Salleh Angulua v. 
Estate & Trust Agencies (1927), Ltd., 
[1938] A. 0. 624 ; [1938] 3 All E. R. 106 ; 
107 L. J. P. C. 71 ; 169 L. T. 428 ; 64 
T. L. R. 831, P. 0. 

5466. Add. Annotation : — Consd. Re Forder, Forder 
v. Forder (1927), 137 L. T. 638. 

5488a. .] — Dixon v. Dutfield, No. 

6014b, pout. 

5540. Add Mellersh v. Bridges, Smith v. 
Bridger (1863), 17 Jur. 908. 

5556. Add. Annotations : — Apld. Re Reeves, 
Reeves v. Pawson, [1928] Oh. 351. Refd. Re 
Tilden, Coubrough v. Royal Society of London 
(1938), 82 Sol. Jo. 334. 

5560a. Collateral security.] — A sum of £400 bor- 
rowed by an intestate on his promissory note, 
but secured also by a memorandum & deposit 
of e en date of title deeds of real estate in 
tern s as collateral security : — Held : within 
Locke King’s Act. — Ooleby v. Coleby 
(1866), L. R. 2 Eq. 803. 

5565a. .] — (1) Prior to his death, testator 

entered in a contract to purchase certain 
freehold property & paid a deposit. He then 
became ill & was quite unable to attend 
business matters, & there was no one with 
• authority to sign cheques upon his banking 
account. In these circumstances the bank 
opened a special account in the name of 
testator’s solrs., advanced a sufficient sum 
to that account to meet the payment, & the 
solrs. received & held the title deeds of the 
property. By his will testator devised this 
property to his wife : — Held : the result of 
the above transactions was that the property 
became charged in favour of the solrs. with 
the amount of the balance of the purchase- 
money ; the testator’s wife took the property, 
subject to that charge. 


(2) Certain repairs of the property were, 
with the approval of testator, carried out, 
but not paid for during his life-time : — 
Held : the cost of these repairs was a debt 
of testator & should be discharged by the 
exors. out of the estate . — Re Riddell, 
Public Trustee v. Riddell, [1936] Ch. 
747 ; [1936] 2 All E. R. 1600 ; 106 L. J. 
Ch. 37 8 ; 165 L. T. 247 ; 52 T. L. R. 675 ; 
80 Sol. Jo. 695. 

Annotations : — Generally , Refd. Re Robert's Will Trusts, 
Younger v. Lewins, [1937] Ch. 274. Generally, Refd. God- 
winTCoutts 8c Co. v. Godwin, [1938] Ch. 341. 

5571a. Lien on shares for debt due to company.] — 

A testator by his will bequeathed 10,000 
shares in a private co., in which he held the 
bulk of the capital, to his widow. Under 
the arts, of assocn. the co. had a first & para- 
mount lien upon all shares registered in the 
name of a member for his debts, liabilities, & 
engagements. At the date of his death the 
testator owed a large sum of money to the 
co., subsequently paid off by his exors. : — 
Held : the article in question created an 
equitable charge on the shares bequeathed 
to the testator’s widow, <fc she took the 
shares subject to the obligation to discharge 
a proportionate amount of the moneys owing 
to the co. by the testator at the time of his 
death. — Re Turner, Tennant v. Turner, 
[1938] Ch. 593 ; [1938] 2 All E. R. 560 ; 107 
L. J. Ch. 326 ; 159 L. T. 246 ; 54 T. L. R. 
697 ; 82 Sol. Jo. 295. - 

5594. Add. Annotation : — Apld. Re Fegan, Fcgan 
v. Fegan, [1928] Ch. 45. 

5594a. Direction in will for payment of “ money 
secured on mortgage •• out of residue — Balance 
of unpaid purchase-money.] — Testator, who 
at the date of his will in 1912 was the owner 
of several freehold properties, one of which 
was subject to a mtge. & of leasehold & other 
personal estate, gave & bequeathed all the 
freehold & leasehold properties of which he 
might die possessed upon trusts in favour of 
certain of his grandchildren & great-grand- 
children, & the residue of his estate upon 
trust for sale & conversion ; he then directed 
that his trustees should out of the money 
thereby produced pay ( inter alia) his debts & 


PART IV. SECT. 7. SUB-SECT. 1.— 
A. (b). 

5462 i. Specific legacy — Of incumbered 
chattel .] — As between a spoclflo legatee 
of an Incumbered chattel Sc other 
specific legatees Sc devisees, the former 
must bear the burden of the lncum- 
branoe, Sc a general direction that 
. debts shall be paid will not alter this. — 
Re Simpson, [19271 2 D. L. R. 1043 ; 
60 O. L. R. 310.— -CAN. 

PART IV. SECT. 7. SUB-SECT. 1.— 
A. <•) ii. 

6611 1. Whether mixed fund primarily 
liable .) — Where testator has devised 
his real Sc personal estates to his exors., 
to sell or convert same into money Sc 
out of the proceeds to pay his debts 8c 
legacies, he has created a mixed fund 
for the purpose. — Grayson v . Walsh, 
[10261 1 D. L. R. 206 : ri928J 1 
W. W. R. 125 ; 20 Saak. L. It. 288.— 
CAN. 

6611 ii. Testatrix devised 

Sc bequeathed one-half of her estate to 
G., & after all her debts had been paid 
certain legacies to others, Sc the 
b&lanoe to G. The assets consisted 
mainly of realty. Sc were sufficient to 
discharge the debts Sc the funeral Sc 
testamentary expenses without re- 
course to tne share given to G. : — 
Held: the seoond half of the estate 


was charged with the payment of 
debts in exoneration of G.'s share, 8c. 
the ordinary rules as to the abatement 
of different parts of the estate for the 

8 ayment of debts being applicable to 
bte payment of funeral & testa- 
mentary expenses, G.’s shares was 
exempt also from the payment of those 
expenses . — Re Rowe, Grass v. 

McClelland, [1929] V. L. R. 290; 
[1929] Argus L. R. 211.— AUS. 


5513 1. WheUtcr mixed fund 

primarily liable — Necessity for direction 
in will for payment out of mixed fund.] 
— Sinoe the Wills Act a residuary 
devise must for the purposes of ad- 
ministration be regarded as a specific 
devise, Sc in the order of assets for the 
payment of debts ranks with specific 
devises & specific bequests. A resi- 
duary devise does not lose its right to 
contribution from specifically be- 
queathed personalty for the payment 
of debts so far as the general personal 
estate is insufficient, merely by reason 
of the facts that It Is given together 
with the general personal estate on 
trust for conversion Sc the proceeds of 
conversion are made a mixed fond for 
the purposes of disposition. Sc that the 
whole estate is subject to a general 
constructive charge for the payment 
of debts. To entitle specifically be- 
queathed personalty to be exonerated 


from snob liability by the residuary 
realty further evidence of testator’s 
intention to that effect is necessary ; 
such as a direction that the debts are 
to be paid out of the mixed fund, or 
that the proceeds of oon version are to 
be regarded as personal estate . — Re 
Forsyth, Wyatt v. Forsyth (1929), 
29 S. R. N. S. W. 411 ; 46 N. S. W. 
W. N. 127.— AUS. 


PART IV. SECT. 7, SUB-SECT. 1 — 
C. (a). 

5640 vi. .] — Ricker e. Ricker 

(1868), 14 Gr. 264.— CAN. 

5640 vil. .] — Scott v. Supple 

(1893), 23 0 H. 393.— CAN* 

6546 i. Personal estate insufficient .] — 
Lapp v. Lapp (1869), 16 Gr. 159.— CAN. 

PART IV. SECT. 7, SUB-SECT. 1.— 
0. (b) ill. 

5561 ii. .] — Where land is devised 

which testator held a a a purchaser 
subject to a vendor’s lien, unices a 
contrary Intention appears* it Is 
primarily liable for the unpaid pur- 
hase-money. — Re Maodouoaix,JU927] 
D. L. R. 464 ; [19271 1 W. W. R. 
612 ; 21 Saak. L. R. 397.— GAN. 

5561 III. .y~Re Nagel. [1928] 3 

D. L. R. 36.— GAN. 
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legacies, Sc should out of the residue of such 
money pay & discharge “ any sum of money 
secured on mtge. of any of my freehold 
properties/’ & should stand possessed of the 
residue of such money in trust to divide sam e 
as therein mentioned. After the date of his 
will testator paid off the mtge. & took a 
reconveyance of the mortgaged property. 
Shortly before his death, in June & Oct. 
1917, testator contracted to purchase certain 
freehold properties in respect of which he 
paid deposits, leaving balances of the 
purchase-money owing to the respective 
vendors. On Dec. 23, 1917, testator made a 
final codicil, by which, after revoking the 
appointment of one of his exors. & bequeath- 
ing a legacy, he confirmed his will in all other 
respects. Testator died on Deo. 26, 1917, 
without having completed the purchases or 
paid the balances of the purchase-money, & 
shortly after his death his exors. completed 
the purchases & paid the balances of the 
purchase-money ; whereupon the question 
arose whether, as between the persons claim- 
ing under testator’s will, those balances 
ought to be borne by the freehold properties 
of testator in respect of which same were 
payable, or ought to be satisfied out of his 
residuary estate : — Held : (1) inasmuch as a 
vendor’s lien for unpaid purchase-money 
differs essentially from a mtge., even in the 
modem & wider sense of that term, upon the 
true construction of the will in the absence of 
any context enlarging the meaning of the 
term ” mtge.,” the balances of the unpaid 
purchase-money owing at testator’s death 
were not “ sums of money secured on mtge./’ 
& no contrary intention was signified by the 
direction in the will to pay & discharge such 
sums out of testator’s residuary estate, so a** 
to exclude the operation of 1854 Act, which 
by virtue of 1867 Act, s. 2, extends to a 
vendor’s lien for unpaid purchase-money ; 
with the result that the balances in question 
ought to be borne by & satisfied out of the 
freehold properties in respect of which same 
were payable, & the devisees thereof were 
not entitled to have those balances discharged 
out of testator’s residuary estate ; (2 ) the 
confirmation of the will by the last codicil 
thereto, although executed after the mtge. 
on testator’s freehold property had been 
paid off & after the vendor’s lien had arisen, 
nad not the effect of extending the meaning 
of the words “ any sums of money secured 
on mtge. of any of my freehold & leasehold 
properties,” so as to include the balances of 
unpaid purchase-money in question . — Re 
Beirnstein, Barnett v. Bbirnstein, [1925] 
Ch. 12 ; 04 L. J. Ch. 62 ; 132 L. T. 251 ; sub 
nom . Re Bernstein, Barnett v. Bernstein, 
69 Sol, Jo. 88. 


(c) After 1925 (Vol. XXIII., p. 495). 

5620a. Special fund for payment of debts— 
“ Contrary or other intention ” — Administra- 
tion of Estates Act, 1925 (c. 23), s. 35.]— The 
provision by testator in his will of a special 
fund, not being any of the funds mentioned 
in sect. 36 (2) of the above Act, for payment 


of his debts operates as the expression of a 
“ contrary or other intention ” within the 
sect., so as to exonerate, as between the 
different persons claiming through testator, 
a personalty fund which at testator’s death 
was subject to a mtge. from the primary 
liability to discharge it ; but the fund is 
only exonerated to the extent that the 
special fund is available for discharging the 
mtge. debt, &, in so far as it is inadequate, 
the mortgaged property remains primarily 
liable. — Re Fegan, Fegan v. Fegan, [1928] 
1 Ch. 45 ; 97 L. J. Ch. 86; 138 L. T. 265; 
71 Sol. Jo. 866. 

5640. Add. Annotation : — As to (4) Consd. Re 
Littlewood, Clark v . Littlewood (1930), 47 
T. L. B. 79. 

5641a. .] — March (Lady) v. Fowkb (1679), 

Cas. temp. Finch, 414 ; 23 E. B. 226, L. C. 

5654a. To revert to residue on death of 

legatee.] — By his will, testator bequeathed a 
legacy of £16,000 to trustees for his daughter 
A. during her life & after her death directed 
that the legacy should revert to & be added 
to his general residuary personal estate & 
go as the same was bequeathed by his will. 
Testator then gave his general residuary 
personal estate to B. Testator devised his 
estates in certain places to other trustees as 
a fund for the discharge of his debts, funeral 
& testamentary expenses & his pecuniary 
legacies in aid of his personal estate, with 
. power to his trustees, if they thought it 
expedient or necessary either before or after 
his residuary personal estate should be 
exhausted to raise money for those purposes 
by sale or mortgage & subject thereto upon 
trust for B., in fee. The personal estate of 
testator was insufficient for the payment of 
his debts & legacies, & B. supplied such 
deficiency, including the annual payments to 
A. in respect of her legacy. A. survived both 
testator & B. On the death of B., the question 
arose whether, as testator’s personalty 
was insufficient for the payments before 
mentioned, testator intended that the corpus 
of the legacy should be raised out of the real 
estate devised to B. for the benefit of B., 
who was testator’s residuary legatee : — Held : 
the words “ revert to & be added to my general 
residuary estate ” in the will, showed that the 
testator meant the legacy to be restored to 
the funds from which it was taken ; &> it was 
not to be taken from the real estate merely 
for the purpose of augmenting the personal 
estate . — Re Somerset (Duke), Thynnb v. 
St. Maur (1886), 55 L. T. 753. 

5697a. .] — Eyles v. Cary (1687), 1 Vern. 

457 ; 23 E. B. 583. 

Annotation : — Dbtd. Mallison v. Middleton (1739), 1 Eq. Cas 
Abr. 198, n. 

5697b. .] — Bowdler v. Smith (1706), Prec. 

Ch. 264 ; 2 Eq. Ca. Abr. 371 ; 24 E. B. 128. 

5697c. .] — Parker v . Wilcox (1723), 2 Eq. 

Caa. Abr. 371 ; 22 E. B. 316. 

5697d. .] — Willan v. Lancaster (1826), 3 

Buss. 108 ; 38 E. B. 516. 


PART IV. SECT. 7, SUB-SECT. 2.— A. 
k t. .j — Lauda are asset « 


for the satisfaction of debts in the hands 
of an exor., under 6 Geo. 2. c. 7 : & 
to a plea of plme adminiatravit, pitf. may 
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reply lands. — G arjdiner v. Gardiner 
(1832), 2 O. 8. 554. — CAN. 
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5723a* .] — Testatrix, who had power, 

under her brother’s will, to appoint real & 
personal estate, gave the real estate to 
trustees to raise £1,000, Sc pay the amount as 
legacies to various persons & subject thereto 
for P. Ss his heirs. She then gave several 
legacies, payable out of her own personal 
estate, Sc other legacies payable out of an 
unappointed moiety of her brother’s personal 
estate, after the decease of his widow, Sc she 
directed the duty on all the foregoing legacies 
to be paid out of her personal estate, Sc if 
deficient for full payment either of duty 
or legacies, such deficiency was to be made 
good out of the real estate, on which she 
charged same. By two codicils, testatrix 
left other legacies, & directed that the sums 
bequeathed out of her brother’s estate should 
be paid, with the other legacies, immediately 
after her decease : — Held : the legacies given 
by the codicils were charged on the real 
estate. — Williams v. Hughes (1857), 24 
Beav. 474 ; 27 L. J. Oh. 218 ; 30 L. T. O. S. 
216 ; 4 Jur. N. S; 42 ; 0 W. B. 94 ; 53 E. R. 
441. 

5734. Add. Citations : — sub nom. Nyssbn v. 
Grbtton, 2 Y. & 0. Ex. 222 ; 100 E. B. 378. 

5787a. .] — Testator directed his debts & 

funeral &> testamentary expenses to be paid 
out of his personal estate. He then devised 
his freeholds to trustees to be sold, Sc the 
proceeds, after deducting costs, to be deemed 
part of the residue of his personal estate, Sc 
to be subject to the dispositions thereinafter 
made of the same. Testator then gave a 
legacy of £1,000 upon certain trusts, & finally 
directed all the rest & residue of his personal 
estate to go to his wife for life, remainder 
over. The pure personal estate being in- 
sufficient to pay all the debts & legacies : — 
Held ; the legacy of £1,000 ought to be paid 
out of the moneys arising from the sale of the 
real estate . — Re Woollard’s Trust (1854), 
18 Jur. 1012. 

5758. Add. Annotation : — Consd. Re Thompson, 
Public Trustee v. Husband, [1930] 2 All E. B. 
141. 

5762a. .] — A testator bequeathed an annuity 

& certain legacies Sc devised & bequeathed all 
his real Sc personal estate not otherwise 
devised or bequeathed to certain persons. 
He left personal estate Sc real estate of con- 
siderably greater value. Questions arose in 
connection with the incidence of certain 
death duties, whether an annuity Sc legacies 
were for that purpose to be treated as pay- 
able primarily out of the residuary personalty 
or out of the realty & personalty in proportion 
to their values : — Held : the law in force 
before Administration of Estates Act, 1925 
(c. 23), as regards the primary fund for pay- 
ment of legacies as between the personal Sc 
real estate has not been altered by sect. 34 (3) 


of clauses 2 & 8 (6) of Part II. of Sched. I., 
to. that Act, Sc the personal estate must be 
treated as primarily liable. Sc recourse will 
not be made to the real estate until the 
personal estate has been exhau sted.^ ^ I n any 

by clause 8 (6) of Part II. of the Sched. — 
Re Thompson, Public Trustee v. Husband, 
[1930] Ch. 076 ; [1930] 2 AH B. B. 141 ; 105 
L. J. Oh. 289 ; 155 L. T. 474 ; 80 Sol. Jo. 
400. 

5839a. .] — A general charge of debts Sc 

legacies upon all the real estates of testator 
not annulled by a subsequent power to sell 
a particular estate only Sc apply the produce 
to the same purpose : but that estate was 
first applied. — Coxe v . Bassett (1790), 3 
Ves. 155 ; 30 E. R. 945. 

l Annotation Oottd. Wrigley t?. Sykes (1856), 21 Beav. 387. 

5864. Add. Annotation : — Retd. Re Carrington, 
Ralphs v. Swithenbank, [1932] 1 Oh. 1. 

5864a. .] — Wateirhousb v. Clout, Ex p. 

Booker, (1871), 41 L. J. Ch. 223 ; 20 W. B. 277. 

5908a* Charge of debts, legacies 6c expenses on 
specific bequest — Variation of statutory order 
of administration,] — By a will, testatrix gave 
Sc bequeathed 11 All my farm stock, imple- 
ments Sc tenant-right but charged with pay- 
ment of all my just debts, Sc funeral Sc 
testamentary expenses, & also with the pay- 
ment thereout of the legacies mentioned in the 
will of my late husband W., Sc an additional 
legacy of £50 which I bequeath to my step- 
daughter E. unto Sc equally between my 
step-son G. & my son F. : — Held : Adminis- 
tration of Estates Act, 1925 (c. 23), Sched. L, 
Part II., in the case of wills, a fortiori in the 
case of those executed before 1920, indicating 
with reasonable clarity the intention of 
deceased, is to take effect subject to varia- 
tions necessary to give effect to the intention, 
& therefore the farm stock, implements, Sc 
tenant-right were primarily applicable for 
payment of the funeral Sc testamentary 
expenses Sc debts. — Re Littlewood, Clark 
v . Littlewood, [1931] 1 Oh. 443 ; 100 

L. J. Oh. 243; 144 L. T. 718 ; 47 T. L. R. 79. 

5917a. Administration of 

Estates Act, 1925 (c. 23), Sched. L, Part II.] — 

to the person who would have been entitled 
to it under the will of a testator predeceasing 
testator is “ property undisposed of by will ’’ 
within clause 1 of above Part, Sc therefore 
under sect. 34 (3) of the Act primarily liable, 
subject to any direction to the contrary in the 
will, to the discharge thereout of funeral Sc 
testamentary expenses, debts Sc legacies. — 
Re Lamb, Vipond v. Lamb, [1929] 1 Ch. 722 ; 98 
L. J. Ch. 305 j 141 L. T. 60 ; 45 T. L. R. 190 ; 
73 Sol. Jo. 77. * 

Annotations ; — Distd. Re Petty, Holliday t>. Petty, {1089] 


PART IV. SECT. 7, SUB-SECT, 2.— 

0. (o) 1, 

p i. Wright v. Wright, 

{1928 j N. Z . L. R .331. — N.Z. 

r 1. , 

of land sold by morioaoee _ 

a£ut^cZk. Tm * raos <mu 


Balance of proceeds of tale 
treated as land.) 
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r li. .} — Testator devised to his 

daughter a lot of land charged with a 


legacy. The daughter predeceased 
testator, leaving two children, to whom 
the lot descended. On an appln. by 
the exon, at the instance of the official 
guardian : — Held : It was the duty 
of the exon, to sell the land A pay the 
6?6^CAN < Eddie (1892), 83 0. R. 

r Hi. — — Re Siskin Estate, 
Biskin v . Bogogh 8c Hocbman, 11989 j 
4D.LB. 1086; 1 W. W. R. 830 ; 23 
a L. R. 626.— -CAN* 


PART IV. SECT* 7, 8UB-SECT. 2.— 
C. <«) U. 

e L ,1 — If under a wifi there are 

general gifts of legadee 8c then of the 
rest 8c the residue, real 8c personal, 
blending the whole In one i 
legacies are a charge on 
Be Conner, [1930] 1 W, 

1D.L.R. 848. — CAN. 

PART IV. SECT. 7, SUB-SECT. 4. 

5274 L Before speeifie legacies.)— Re 
Hunt, [1934] 1W.W.R. *41.— CAN. 


me mass* the 
the realty. — 
. W. R. 442 ; 
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1 Oh, 726. 

1 Ch 47. . 

Kempthorne, {19301 ... . 

Gass v. Ingham, [19301 W. N. 206. 
Hilton v. Bradbury. [1931] 1 Ch. 202. 
Taylor v. North, [1939] Ch. 238. 


Apprvd. Be Tong, 
Folld. Be Sander, 


5917b. .] — A testator by 

his will* after directing his executors to pay 
all legacies free of estate duty & to pay out 
of his estate any duty which might oecome 
payable on any gift made before his deoease 
& after bequeathing certain legacies & 
annuities & the use & benefit of two freehold 
cottages, directed them to collect the income 
from the remainder of his estate & to pay 
75 per cent, thereof to E. H. during her life 
& on her death the income of the whole of 
the estate to be invested for the benefit of 
the children of M. & A. on their attaining the 
age of twenty-one years, & if there should be 
no children then the whole of the accumu- 
lated funds was to be divided between two 
named charities. Testator died on Mar. 12, 
1929. It having been held upon the originat- 
ing summons that, in consequence of the will 
having been attested by the husband of E. H., 
the 75 per cent, share of the income of the 
residuary estate was undisposed of by the 
will, until the death of E. H. or the birth of a 
child to either M. or A., the question then 
arose whether testator’s funeral, testamentary 
& administration expenses, debts & liabilities 
other than the estate duty in the will men- 
tioned ought to be paid primarily out of such 
undisposed of income or out of the corpus of 
his estate : — Held : (1) the “ real & personal ” 
estate of a deceased person made assets for 
the payment of his debts by Administration 
of Estates Act, 1925 (c. 23), s. 32 (1), include 
the share of income of testator’s residuary- 
estate accruing after his death as to which he 
died intestate ; (2) that property “ undis- 
posed of by will,” made by sect. 34= (8), 
Sched. I., Part II., para. 1, of that Act the 
primary fund for payment of the expenses, 
debts, & liabilities mentioned in that sub- 
sect. includes a share of future income of 
residuary estate which lapses by reason of 
the statutory inability of the legatee to take 
under the will ; (3) upon the proper con- 
struction of the will & the sub-sect, there 
was no provision for payment of the funeral, 
testamentary, & administration expenses, 
debts, & liabilities, with the result that those 
expenses & the debts & liabilities, except the 
estate duty in the will mentioned, must be 
paid primarily out of the share of income 
which lapsed & any other property undis- 

g osed of by the will. — Be Tong, Hilton v, 
radbury, [19313 1 Oh. 202 ; 100 L. J. Oh. 
132 ; 144 L. T. 260, O. A. 

Annotations : — As to (3) Folld. Re Worthington, Nioholfl v. 
Hart, [1933J Oh. 771. Dl»td. Be Sanger, Taylor v. North, 
fl939] Ch. 238. 


5917c. .] — Re Crush, 

Gass w. Ingham, [1930] W. N. 206. 


5917d. .] — Testatrix by 

her will after appointing a sole exor. thereof 
& bequeathing a number of pecuniary legacies 
gave devised & bequeathed all the residue 
of her estate both real & personal to E. S. 
& Lu M. H. in equal shares absolutely. E. S. 
died in the lifetime of testatrix, & her moiety 
lapsed A passed as on an intestacy : — Held : 
the order of the application prescribed by 
Administration of Estates Act, 1925 (c. 23), 
s. 33 (2), & Sched. I., Part II., being under 


sect. S3 (7), sect. 34 (3), & Sched. J., Part II., 
expressly subject to variation by the pro- 
visions of the will, & there being in this case 
no such provisions, the statutory order must 
be followed, & both the debts, funeral & 
testamentary expenses & the legacies were 
payable primarily out of the lapsed share of 
the residue. — Re Worthington, Nichols v. 
Hart, [1933] Oh. 771 ; 102 L. J. Ch. 273 ; 
149 L. T. 296 ; 49 T. L. R. 444 ; 77 Sol. Jo. 
371, C. A. 

Annotation : — Consd. Be Sanger, Taylor r. North, [1939] Ch. 
238. 

5917e. Contrary In- 

tention of testator,] — Testator devised & 
bequeathed his residuary real & personal 
estate upon trust for sale & conversion, & 
after directing payment of his debts, etc., 
out of that mixed fund gave the residue 
thereof thereinafter referred to as the 
residuary trust fund, as to one-half to his 
wife & as to the other half to two daughters 
in settled shares. Testator died in 1928. 
His wife having predeceased him, her 
moiety lapsed & passed as on an intestacy : — 
Held : the order of application of assets 
prescribed by Administration of Estates Act, 
1925 (c. 23), Sched. I., Part II., being under 
sects. 33 (7), 34 (3), & Sched. I., Part II., 
para. 8 (a), expressly subject to variation by 
the provisions of the will, which in this case 
clearly threw the debts, etc., rateably on the 
mixed fund, those debts, etc., were payable 
out of that mixed fund rateably, & not 
primarily out of the lapsed moiety. — Re 
Petty, Holliday v. Petty, [1929] 1 Ch. 726 ; 
98 L. J. Ch. 207 ; 141 L. T. 31. 

Annotations: — Distd. Re Atkinson, Webster v. Walter, 
[1930] 1 Ch. 47. Apprvd. Be Kempthorne, Oharlos v. 
Kempthorne, [1930] 1 Ch. 208. Consd. Bo Sanger, Taylor 
y. North, [1939] Ch. 238. 

5917f. .J— By his 

will dated Dec. 2, 1911, a testator devised to 
his brother C. “all my freehold & copyhold 
property,” & gave all his leasehold property 
& personal estate & effects, subject to pay- 
ment of his funeral & testamentary expenses, 
debts, <fe legacies upon trust for division 
amongst his brothers & sisters as therein 
mentioned. Testator died on Aug. 15, 
1928, & was at his death entitled, subject to 
the effect of the provisions of the Law of 
Property Act, 1925 (o. 20), to two equal 
ninth shares of certain freehold property 
comprised in his father’s residuary estate, 
& to one equal fourth part of certain freehold 
minerals purchased by him. He also owned 
the entirety of certain other freehold 



* owing to the death of two legatees in the 
testator’s lifetime : — Held : testator by 
directing that his debts should first be paid 
out of the residue before division amongst 
the residuary legatees had shown an intention 
that in regard to the lapsed shares of residue 
the order of administration prescribed by 
Administration of Estates Act, 1925 (c. 23), 
Sched. I., Part II., should not apply, inas- 
much as the net amount of the residue avail- 
able for distribution could not be ascertained 
until after the debts had been paid. The 
debts were therefore not payable out of the 
lapsed shares in exoneration of the other 
shares. — Re Kempthorne, Charles v. 


33 


44 


J.S. 



Oases 6058a— 8147. English and Empire Digest Supplement. 


6053a. Effect of Administration of Estates Act. 
1925 (c. 23), s. 39.] — The expression “ personal 
representatives M in the Administration of 
Estates Act, 1925 (c. 23), s. 39, does not 
inolude trustees in the ordinary sense, even 
when the personal representatives themselves 
become trustees upon an assent. The intro- 
# ductory words of sect. 39, conferring powers 
on personal representatives “ during a 
minority of any beneficiary or the sub- 
sistence of any life interest, or until the period 
of distribution arrives," are explained by the 
fact that under the new law of intestate 
succession the existence of an infant bene- 
ficiary or of a beneficiary, such as a widow, 
entitled to a life interest only may postpone 
distribution, <fc that in these cases sect. 33 
places the personal representatives sub- 
stantially in the position of trustees. The 
provision in sect. 39 (1) (ii), conferring on 
personal representatives “ all the powers, 
discretions « duties conferred or imposed by 
law on trustees holding land upon an effectual 
trust for sale ” does not operate referentially 
to make Law of Property Act, 1925 (c. 20), 
s. 28 (2), applicable to pure personalty. 
Accordingly, where under the will of a 
testator unauthorised investments are re- 


tained under a power to postpone conversion, 
the rule laid down in Howe v. Lord Dartmouth 
(1802), 7 Ves. 137a, still remains applicable 
* in regard to the income payable to a tenant 
for life. — Be Trollope *8 Will Trusts, 
Public Trustee v, Trollope, [1927] 1 Oh. 
590 ; 90 L. J. Oh. 340 ; 137 L. T. 375 ; 71 
Sol. Jo. 310. 

6062. Add, Annotation : — Apld. Johnson v, Olarke, 
[1928] Oh. 847. 

6074a. To pay specialty debt — Mortgage valid 

as against bond — Executor without notice of 

bond.] — W aterloo Insurance Go. v . Hind 

(1862), 1 New Rep. 04. 

6082. Add, Annotation : — Apld. I. R. Comrs. v. 
Smith, [1930] 1 K. B. 713. 

6085. Add, Annotation : — Refd. Re Williams, 
Richards v. Williams, [1930] 2 Oh. 378. 

6117. Add, Annotation: — As to (1) Refd. Parker 
v, Judkin, [1931] 1 Oh. 475. 

6138a. Effect of Administration of Estates Act, 
1928 (c. 23), s. 39.1 - — Re Trollope’s Will 
Trusts, Public Trustee v, Trollope, 
No. 0053a, ante . 

6147. Add, Annotation : — As to (1) Refd. Parker 
v, Judkin, [1931] 1 Oh. 475. 


PART V. SECT. 2, SUB-SECT. 1. 
no. Before death duties paid — Where 
security for payment given. ] — R. v. 
Caledonian Insurance Co.. [1924] 2 
D. L. R. 649 : [1924] S. C. R. 207.- 
CAN. 

PART V, SECT. 2, SUB-SECT. 2.— 
B. (a) I. 

8046 ti. .] — A trustee has 

Implied power to sell the residuary 
estate for the purpose of distribution 
when it is vested in him to pay ex- 
penses & debte. — Re Walker’s Es- 
tate, MaoRak v. DRUMMIB (1932), 4 
M. P. It. 358.— CAN. 

sq. Property held as trustees.] — 
Administrators who have paid oil 
debts be liabilities have no right to sell 
lands which they hold as trustees for 
persons beneficially ontlfcled . — lie Cava- 
Nagii, [1838] 2 D. L. R. 761.— CAN. 

PART V. SECT. 2, SUB-SECT. 2.- 
B. (a) U. 

6064 i. Administrator himself .] — 
Order granted for conveyance of land 
by administrator to himself . — Re 
Viola, [1938] 3 D. L. R. 757.— CAN. 


PART V. SECT. 2, SUB-SECT. 3.— 
B. (•) I. 


r (p. 677) i. .1— Where 

testator charged his debts on his land : 
— Reid : the mero failure of testator 
to enumerate ail his land did not detract 
from the conclusion that all the land 
was so oharg&d, & the direction that 
his debts should be paid by his exora. 
conferred cm implied power of sale 
upon them for the purpose of paying 
the debts out of the prooeedB. — Y ost 
». Adams (1886), 13 A. R. 129.— CAN. 


t (p. 677) I. Where execu- 

tor's power coupled with interest .] — 
W ass em v. Carso allkn (1860), 10 
O. P. 215.— CAN. 

bb (p. 577) t. Legal estate in 

executors.] — A devise of land to exors., 
in trust for the purpose of selling the 
lands, passes the legal estate & the 
beneficiaries take an equitable Interest. 
— Toomby v. Bhupendra Nath Boss 
(1928), I. L. R. 7 Pat. 520.— IND. 

t (p. 578) 1. .] — Where 

testator directed his trustees to hold 
property for twenty-one years, Sc then 
sell it : — Held : there was no power to 
sell contrary to the express provisions 
of the will, exoept perhaps In a case of 


emergency. — D obbel v. Loudoun, 
[1920] N. Z. L. R. 131.— N.Z. 


b (p. 578) i. Under Devolu- 

tion of Estates Act.] — Re Logan, [1927] 
4 I). L. R. 1074 ; 61 O. L. R. 323.— 
CAN. 


h (p. 578) 1 . Interference by 

court — Whether court will restrain execu- 
tor from selling .] — Samueison v. 
Schwandt, [1927] 3 D. L. R. 665 ; 

K W. R. 620 ; 21 Sask. L. R. 


h (p. 578) H. Sale not necessary 

for administration purposes — Title of 
bond fide, purchaser, J— - An exor. or 
administrator has no absolute power 
to dispose ot the property of deceased 
If it is not necessary for the purpose of 
administration of the estate, but a 
bond fide purchaser may be protected 
in oertaln cases where a transfer is not 
for that purpose. — Tarakeswar Das 
Gupta v. Ambioa Charan B h atta- 
ch arjile (1927), I. L. R. 55 Calo. 892.— 
IND. 

h (p. 678) ill. Option to pur- 

chase given — Whether valid. — Testator 
devised all her property to her exors. 
upon certain trusts, to carry out which 
they were empowered (inter alia) “ to 
Boll Sc dispose of my real estate ... in 
such manner Sc at suoh times as they 
may deem advisable.’* Being unable 
to effect a sale of a oertaln dwelling- 
house property which upon its con- 
version into money would form part of 
the residuary estate, the exors. leased 
It for 16 months, reserving to them- 
selves the right to determine the lease 
If they should wish to Bell. A few 
weeks later they & the tenant entered 
into an agreement, called an “ option 
to purchase,” under which he made a 
cash payment Sc agreed to make 
monthly payments thereafter in addi- 
tion to rent, Sc which also provided 
that on $1,000 being thus paid, or at 
any sooner time, he would be entitled 
to a conveyance, the amounts so paid 
as well as the rent to be credited on the 
purchase prioe, Sc the balance to be 
secured by mtge. payable in monthly 
payments. The “ option ” was stated 
to be Irrevocable within the time for 
aooeptanoe ” thereof, but was to 
remain in force only so long as the 
purchaser remained tenant of the 
property. Sc payment of $1,000 at any 
time during the continuance of the 
agreement, was to constitute the 
” aooeptanoe “ of the option : — Held : 
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a sale within the power given by the 
will. — Clobe v. McMeans, [19311 3 
W. W. It. 550 ; [1932] 1 D. L. R. 210; 
40 Man. L. R. 31.— CAN. 


PART V. SECT. 2, SUB-SECT. 8.— 
B. (a) ii. 

1 I. S. P. McCurdy v. McDaniel 
(1868), 7 N. S. R. (1 G. Sc O.) 267.— CAN. 


PART V. SECT. 2, SUB-SECT. 3.— 

B. A). 

P I. .] — Testator gave his 

real & personal property to trustees 
upon oertaln trusts. He charged hie 
estate with the payment of his debts 
8c succession duties. The personal 
property was not sufficient to satisfy 
them. 8c it was not in the interests of 
the estate, owing to market conditions, 
to sell the real estate. The will gave 
the trustees no express power to 
mtge. : — Held : the trustees had power 
to mtge. the real estate for the purpose 
of paying the debts Sc succession 
duties, & they could borrow by way 
of mtge. from one of themselves. — Re 
HiaaiNS, Higgins v. Higgins (1932), 
4M.P.R. 365.— CAN. ’’ 


6146 ii. .] — Held : although 

there was no express devise of realty 
to the exors., a devise was implied by 
the terms of the will, 8c, there being 
a general charge of debts, the exors. 
had full power to give a mtge. — 
Banque Provincials Du Canada v. 
Capital Trubt Oorpn., [1927] 3 

D. L. R. 199 ; 60 0. L. R, 452.— CAN. 


PART V. SECT. 2, SUB-SECT. 3.— 

B. (c). 

•p. Power to reserve benefit to one 
beneficiary — Out of lands devised to 
another beneficiary .] — McKenzie v. 
Grant (1856), 13 U. O. R. ISO.— CAN. 


PART V. SECT. 2. SUB-SECT. 3.— 
C. (a). 

h i. Sale under licence of Probate 
Court — Whether licence conclusive — 
Licence obtained improperly .] — Dob v. 
Thompson (1860), 9 N. B. R. (4 All.) 
483.— CAN. 

h ii. Sufficient personal 

property for payment of ieWs.}— DOE d. 
Suluvan v. Currey (1872), 14 

N. B. R. (1 Pug.) 175.— CAN. 
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6161. Add. Annotation : — Refd. Parker v. Judkin, 
[1031] 1 Oh. 476. 

6177. Add . Annotation : — Reid. Parker v. Judkin, 
[1931] 1 Oh. 476. 

6178. Add. Annotations : — Held. Be Murphy’s 
Estate, Morton v . Marchanton (1930), 74 
Sol. Jo. 321 ; Parker v . Judkin, [1931] 1 Oh. 
476. 

6271. Add. Annotations : — Consd.Tfc Mansel, Smith 
v. Mansel, [1930] 1 Oh. ' 362. Be Wills, 
Dulverton v. Macleod, [1939] Ch. 705. 

6281a. .] — Testator, who died on May 17, 

1910, by his will appointed appcts. exors. & 
trustees, & bequeathed a number of absolute 
& settled pecuniary legacies. Testator gave 
all hiB estate whatsoever unto appcts. upon 
trust for sale & conversion at such time & 
manner as they should think fit, with power 
& discretion to postpone sale & conversion & 
charged the moneys to arise with the legacies 
bequeathed by his will. Testator’s will con- 
tained a residuary bequest, investment clause 
in wide terms, & a power to appcts. to 
appropriate any part of the estate in its actual 
condition in satisfaction of any legacy. The 
principal asset of testator’s estate was a sum 
of nearly a quarter of a million pounds Irish 
Three per cent. Guaranteed Stock, & the 
estate was insufficient for payment in full of 
all the legacies. The Irish stock could not be 
sold even at a reduced market value of 
£151,411 & in the interests of the estate it was 
inexpedient to realise it at once. Appcts. 
having caused to be prepared a scheme of 
apportionment, appropriation & abatement 
among & between the legacies, applied by an 
originating summons issued on June 27, 1917, 
to the ct. for its sanction : — Held : appcts. 1 


could exercise the discretionary power of 
appropriation notwithstanding the fact that 
some of the legacies were settled by testator’s 
will. — Be Daniels, London City & Midland 
Executor Trustee Co., Ltd. v. Daniels 
(1918), 87 L. J. Ch. 061 ; 118 L. T. 436. 

6326a. Grant to trust corporation.] — Where letters 
of administration are granted to a trust 
corpn., the ct. may give the corpn. power to 
charge on the authorised scale. — In the Estates 
of Young (1934), 103 L. J. P. 75 ; 151 L. T. 
221 ; 60 T. L. R. 424 ; 78 Sol. Jo. 431. 

6330. Add. Annotations : — Consd. Be Hill’s Trusts, 
Claremont v . Hill, [1934] Ch. 623. Refd. Be 
Gates, Arnold v . Gates, [1933] Ch. 913. 

6331. Add. Annotation : — As to (1) Refd. Re Gates, 
Arnold v. Gates, [1933] Ch. 913. 

6384. Add. Annotations : — Refd. Be Gates, Arnold 
v. Gates, [1933] Ch. 913 ; Be Hill’s Trusts, 
Claremont v. Hill, [1934] Ch. 023. 

0341. Add. Annotation: — Consd. Jones v. Wright 
(1927), 139 L. T. 43. 

6341a. Charges for work in execution of 

statutory trusts.] — By his will testator 
directed that his trustees should stand 
possessed of certain hereditaments upon 
certain trusts, & declared that any exor. 
or trustee of his will, who was a solr. or a 
person engaged in any profession or business, 
might individually, or through his firm, act 
in the course of his profession or business on 
• behalf of the exors. & trustees, & charge for 
so doing : — Held : as the land was vested 
in the trustees upon the statutory trusts, 
any exor. or trustee of the will, who was a 
solr. or a person engaged in a profession or 
business, was entitled, under the will, to 
charge for work or business done in the 


•w. Effect of sale after three years — 
Devolution of Estates Ad. 1927 s. 12.] 
— C., the owner of land, died on Dec. 20. 
1925, intestate. Letters of adminis- 
tration were panted to his daughter 
A., who was his sole heiress -at-law Sc 
next of kin. On Feb. 17, 1926, she, as 
administratrix, oonveyed in fee to R., 
who, on the same day. conveyed in 
fee to A. 8c her husband, as joint 
tenants. No caution having been 
registered by A. as administratrix & no 
certificate of lis pendens having been 
registered by any creditor : — Held : 
after Deo. 20, 1928, the three-year 
period during which the estate was 
vested in A. as administratrix having 
elapsed, she 8c her husband were 
entitled, by Devolution of Estates Act, 
s. 12, to convey, to a purchaser in 
good faith 8c for valuable consideration , 
who has no notice of the existence of 
any claims of creditors, a title free 
from any liability for the debts of C. — 
Re Down & Stinberg, 11929] 3 D. L. R. 
70 ; 63 O. L. R. 541.— CAN. 


PART V. SECT. 2. SUB-SECT. 8.— 
C. (b). 

o i. .1 — Held : testator haring 

charged a legacy on bis estate, & 
having devised his estate to his exor. 

S ve his exor. a power of sale apart 
>m the residuary clause which might 
be exercised without the purchaser 
being put on inquiry to ascertain if it 
was duly exercised. — Kennedy v. 
Suydjji (1916), 36 O. L. R. 512. — 
CAN. 


PART V. SECT. 3, SUB-SECT. 1. 
sa. Power to reduce debt — dt execute 
quitwlaim deed.]— Where testator had 
agreed to sell land to K., Sc the exors. 


reduoed the purchase prioe in order to 
keep K. on the land, & later gave T„ 
from whom testator had bought the 
Land, a quit-claim deed of all their 
Interest in the land :—Held : (1) the 
action of the exors. in reducing the 
prioe payable by K. was reasonable Sc 
proper; (2) they should not have 
executed the quit-claim deed without 
applying, under Trustee Act, R. S. S., 
1920 (o. 75), a. 64, to a judge of the 
King’s Benoh for advice, but, since 
they had acted honestly Sc in what 
they oonsiderod to bo the best interests 
of the estate, their failure to do so 
should be excused under sect. 44. — 
Lemoke v. Newlovb (Sask.), [1926] 
4 D. L. R. 293 ; [1926] 2 W. W. R. 
830; varied [19271 2 D. L. R. 1049; 
S. C. R. 389.— CAN. 

PART V. SECT. 6, SUB-SECT. 1. 

a (p. 597) i. .] — Re Vinni- 

combe Estate, [1934] 1 W. W. R. 
780.— CAN. 

dd i. .1 — Where by a will 

part of the oorpua of the estate was 
set aside & a life interest in the income 
thereof given to the widow : — Held : 
(1) ail tne costs of administering the 
trusts relating to the devised property 
must be borne by the subject-matter 
of the gift, which comprised the in- 
oome as well as the corpus ; Sc the 
percentage allowed ‘to the exors. for 
collecting the rents must be charged 
against the income ; (2) expense in- 
curred for repairs to a building upon 
the land devised was properly charged 
against the oorpus ; (3) Interest on 
money borrowed to meet the expendi- 
ture made in order to preserve the 
property was chargeable to income. — 
Be Yaib (1923), 54 0. L. R. 497.— 
CAN. 


1 (p. 601) i. Under Trustee Ad, 

R. S. B. C., 1924 (c. 262). a. 80— 
Amount limited to 5 per cent, of oross 
value of estate.) — Re Beckman's Estate 
(1925), 37, B. 0. R. 41.— CAN. 

n (p. 601) I. .1 — A fee amounting 

to 5 per oent. of the total value of the 
estate in question held to be an exor- 
bitant fee, under the circumstances, 
to allow executors for their services; 
& a fee of 1 per oent. of the total value 
was held ample. The exors. were 
also allowed their disbursements 
actually made or actually Incurred. — 
Re Beyer Estate, [1932] 3 W. W. R. 
587.— CAN. 


n (p. 601) ii. .] — Compensation 

to bo allowed an exor. or trustee is a 
matter of wide discretion. — Re Mor- 
timer, [19301 3 D. L. R. 380 ; O. R. 
438.— CAN. 

t (p. 601) I. .1 — Re Boson, 

ri9271 2 D. L. R. 344 ; 59 N. S. R. 
254.— CAN. 


g (p. 602) 1. Not after estate 

properly administered & accounts 
passed.) — Re Oxenuam, [19251 2 

D. L. R. 662.— CAN. 


sb. Liability for — Beneficiary entitled 
to specific bequest benefited by work of 
executor .) — There is no jurisdiction in 
the ct. to order that the remuneration 
of an exor. be paid out of a specific 
bequest ou account of its benefiting 
by the work of the exor. — 7n the Estate 
of Rathbone, [1929] N. Z. L. R. 128.— 


•d. Management fee.) — Soot. 80 of 
Trustee Act, R.S.B.O., 1924, does not 
confer any power on the ct. to allow 
a management fee to exors. — Rt 
McIntosh Estate. [19841 3 W. W. R. 
255; 49 B. O. R. 297.— CAN. 
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execution ol the statutory trusts, because such 
work or business would be done on behalf 
of the exors. & trustees . — Re Pedley, 
Wallace v . Wallace, [1927] 2 Oh. 168 ; 
96 L. J. Oh. 438 ; 187 L. T. 636 ; 71 Sol. Jo., 
688 . 

6848. Add. Annotation* Consd. Re Hill’s Trusts, 
Claremont v. Hill, [1934] Oh. 628. Retd. Re 
Gates, Arnold v . Gates, [1933] Oh. 913. 

6880. Add. Annotation : — Dlstd. Re Gertzenstein, 
Ltd., [1936] 3 All B. R. 341. 

6870. Add. Annotation : — Retd. Re Anderson- 
Berry, Harris v . Griffith, [1928] Oh. 290. 

6384. Add. Annotation : — Retd. Re Lewis, Jen- 
nings v. Hemsley, [1939] Ch. 232. 

6885. Add. Annotation ; — Retd. Re Lewis, Jen- 
nings v. Hemsley, [1939] Ch. 232. 

6886a. .}— Where, in an action for 

administration of the estate of a testator 
which comprised leaseholds, a sum of money 
has been paid into ct. to provide a fund, for 
the indemnity of the exors. against any lia- 


bility on the lessee’s covenants in the leases, 
there is no necessity to retain the fund in ct. 
after the expiration of a period on the expire r 
tion of which any possible action by the 
lessors against the exors. would be statute- 
barred ; A, after that period has expired, 
the ct. will order the fund to be paid out to the 
beneficiaries. — Re Lewis, Jennings v. Hems- 
ley, [1939] Ch. 232 ; [1939] 3 All $2. R. 269 ; 
108 L. J. Ch. 177 ; 159 L. T. 600 ; 66 T. L, R. 
53 ; 82 Sol. Jo. 931. 

6888a. .] — Leasehold property belonging 

to testator, who was original lessee, having 
been directed to be sold & the proceeds 
divided: — Held: the exors. were entitled 
to be indemnified out of the proceeds. — 
Smith v. Smith (1854), 2 Eq. Rep. 727. 

6405. Add. AnnotaUon: — Refd. Re Murphy’s 
Estate, Morton v. Marchanton (1930), 74 
Sol. Jo. 321. 

6409. Add. Annotation .-—As to (2) Dlstd, Re 
Murphy’s Estate, Morton v. Marchanton 
(1930), 74 Sol. Jo. 321. 


Part VI. — Liability of Representative. 


6446a. Sato of goodwill of business — 

Solicitation of customers.] — The rule in 
Trego v. Hunt , [1896] A. 0. 7, extends to a 
vendor’s exor. completing a contract for the 
sale of the goodwill of a business, & the exor. 
will be restrained at the suit of the purchaser 
from soliciting customers of the business. — 
Boornb v. Wicker, [1927] 1 Ch. 667 ; 96 
L. J. Ch. 861 ; 137 L. T. 409 ; sub nom. 
Borne v . Wicker, 71 Sol. Jo. 310. 

Annotation* : — Distd. Re Thomson, Thomson v. Allen, (1830] 


1 Ch. 303. Reid. Farey v. Cooper, [1027] 2 K. B. 


6467. Add. Annotation : — Refd. London & North- 
Eastern Ry. Co. v . Blundy, Clark & Co. 
(1931), 145 L. T. 269. 

6492. Add. AnnotaUon : — Consd. Ahmed Angullia 
Bin Hadjee Mohamed Salleh Angullia v. 
Estate & Trust Agencies (1927), Ltd., [1938] 
A. C. 624. 


PART V. SECT. 7. SUB-SECT. 1. 

n i. .) — Stout e. Dunlop (1807), 

13 Or. 875.— CAN. 

all. .h~Re Williams (1805), 22 

A.R. 196.— CAN. 

PART V. SECT. 7, SUB-SECT. 2.— A. 

r I. In respect of guarantee 

— Distribution of estate in ignorance of 
Miaroatoe.] — Saudhy v. Hampton, 
[1027] N. Z, L. R. 673.— N.Z. 

r ii. In respect of debt 

contracted for estate — Right of creditor 
to benefit of representative's right to 
indemntfieaUon.}^Wbistv am exor. con- 
tracts a debt on behalf of the estate 
the creditor Is in equity entitled to the 
benefit of the exor.'s right to be 
indemnified out of the assets of the 
estate In the hands of the beneficiaries. 
— NETHERLANDS INVESTMENT CO. V. 
DbsBrisat, J1028] 1 D. L. R. 581 ; 
[1038] 1 W. W. R. 461 ; 28 Alta. L. R. 
Wl.— CAN. 

PART V. SECT. 7, SUB-SECT. 8. 
s. Representative not authorised by 
wm — Beneficiaries claiming profits of 
business— BUM of representative to be 
indemnifiJ^whi^rtT Gal- 
laohER, [19|9] L R. 307.— IR. 

PART V. SECT. 9. 
sh. To receive payment of hmp sum 
for which pension commuted by deceased.} 
— R. v . MoCorbiston, [1980] 4 D. L. R. 
1080.— CAN. 

sL To bring action — To set aside tax 
sets of land 
Rodbbb «. “ 

2757— CAN. 




PART V. SECT. 0. 

0420 i. Power of executor to bind 

— Co-exeotdor .] — Retd: a settlement 
made by an exor. precluded the oo. 
exor. & cestuis que trust from opening 
up the estate so settled. — Re Bath's 
Estate (1879), 12 N. 8. R. (8 R. ScO.) 
604.— CAN. 

PART V. SECT. 10. 

0488 III. .) — Re Hewett e. 

J&rmyn (1898). 29 O. R. 388.— CAN. 

PART VI. SECT. 1. 

•L For faRure to prase — Who map 
sue for penalty.} — Next of kin, although 
taking no Interest under the will, is a 
“ person having an interest in the 
estate ” withinProbate Act, R.S.N. S., 
1923, s. 187 (1), & to may sue for the 
statutory penalty against an exor. 
who falls to prove the will. — Dunn v. 
MacGregor, [1934] 3 D. L. R. 403.— 
CAN. 

PART VI. SECT. 2, BUB-SECT. 1. 

S I. .] — Primd facie It Is the 

y of a legal personal representative 
to perform all contracts of his testator 
or intestate as the case may be that can 
be enforced against him whether by 
way of specific performance or other- 
wise. If the contract be one that can- 
not be enforced against him for any 
reason such as the statute of Frauds k 
is one that It would be disadvantageous 
to the estate to perform, it is a different 
matter, though it seems to be settled 
that he is not bound to plead the 
Statute of limitations Sc may pay a 
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statute-barred debt unless It has been 
judicially declared to be so. Nor in the 
case of an enforceable onerous contract 
ought he to neglect any opportunity 
that may present itself of coming to 
terms with the other contracting party 
that may benefit the estate. But the 
breaking of an enforceable contract 
is an unlawful act, k it can never be 
the duty of an exor. or an adminis- 
trator to commit such an act. — 
Angullia v. Estate & Trust 
Agencies (1927), Ltd., [1938] 3 

W. W. R. 113.— CAN. 


PART VI. SECT. 2, 8UB-8E0T. 8. 

6501 i. Covenant to pap debt — Under 
mortgage .) — In a will, the only pro- 
vision for the payment of debts, was 
the usual one, that all testator's first 
debts should be paid by hie exors. 
At the time of his death, a parcel of 
land was held in joint tenancy by 
testator & his wife, subject to a mtge. : 
— Held: the wife on death of testator, 
became owner subject to the mtge.. Sc 
as between her Sc testatorto estate, she 
was not entitled to call upon the estate 
to pay the mtge. ; but if mtgee. oould 
recover from testator's estate upon a 
covenant by testator for payment, 
dissolution of testator's interest oould 
not deprive mtgee. of that right. — 
Re Graobt (1925)7*8 O. L. R. *18. — 
CAN. 

eg. Covenant in mortgage.) — A claim 
for money due under mtge. is not a 
** claim or demand " against the 
estate within Ontario Sunogate Ote. 




VoL ZXIf.— Bsecnton and Administrators.— Case* 8BM718. 


SSM. AM. Annotation —Retd. Artff v. Rai Jadu- 
nath Jtajnmdar Bahadur (1931), 47 T. L. R. 
288. 

6595. Add. Annotation : — Oonfd. Beaumont v, 
Beaumont* [1938] P. 39. 

6596. Add, Annotation : — Oonsd. Beaumont v. 
Beaumont, [1933] P. 39. 

6597. Add, Annotation : — Oonsd. Beaumont v 
Beaumont, [1933] P. 39. 

6596. Add, Annotation : — Consd. Beaumont v- 
Beaumont, [1933] P. 39. 

6600. Add. Annotations : — FoQd. Firman v. Royal. 
[1925] 1 K. B. 681. N.F. Be Hedderwick, 
Morten v, Brinsley, [1933] Oh. 669. 

6602. Add, Annotation: — As toll) Refd. A.-G. v . 
Midland Bank Executor & Trustee Co. (1934), 
19 Tax Oas. 136. 

6610. Add. Annotations: — Generally , Consd. Be 
Darby, Russell v. Macgregor, [1939] 3 All 
E. R. 6. Refd. Re Field, Sanderson v. Young, 
[1926] Oh. 636. 

6611. Add. Annotation : — Refd. Re Weld-Blundell 
Estate, Mowbray (Lord) v. Weld-Biundell 
(1929), 73 Sol. Jo. 586. 

6667a. Non-repair by representative.] — In 

debt for rent against an administrator, as 
assignee of the intestate, deft, pleaded, in 
discharge of his liability otherwise than as 
administrator, that the intestate underlet, 
for an unexpired term, to a tenant who had 
become insolvent & unable to pay rent ; that 
the premises were of less value than the rent, 
viz. of the value of a certain sum, part of 
which deft, had paid to pltf., Sc part towards 
the expense of a party-wall ; that, before the 
rent became due, deft, offered to surrender 
all his interest in the premises to pltf, who 
refused to accept them ; Sc that he had fully 
administered, etc. Replication ; that the 
premises were of more value than the sum 
mentioned in the plea, viz. of the value of 
the rent; Sc that deft, did not offer to 
surrender, etc. Issue thereon s — Reid: (1) 
the real value of the premises, as against deft., 
must be taken to be that which it would have 
been if he had not himself committed a breach 
of a covenant to repair in the original lease ; 


(2) the value, as between pltf. ft deft., was 
not affected by the insolvency of the under- 
tenant, whose lease also contained a covenant 
to repair with a proviso of re-entry for breach 
ft for non-payment of rent. — Hornidgb v. 
Wilson (1840), 11 Ad. Sc El. 646 ; 3 Per., ft; 
Dav. 641 ; 9 L. J. Q. B. 72 j 113 E. R. 669. 
Annotations: — As to C l) Oonfd. Re Bowes, Strathmore v. 
Vane, NovolUfe’f (Mm (1887), 87 Oh. D. 188. Held. 
Rendall v. Andre* (1882), 81 L. J. Q. B. 880. 


B. Effect of Death (p. 644). 

See, note , Law Reform (Miscellaneous Pro- 
visions) Act, 1934 (o. 41), 8. 1. 

6711. Add. Annotation : — Apld. Graves v. Cohen 
(1929), 46 T. L. R. 121. 

6712. Add. Annotation : — Oonsd. Riley v. Brown 
(1929), 98 L. J. K. B. 739. 

8713. Add. Annotation : — As to (1) Oonsd. Riley v. 
Brown (1929), 98 L. J. K. B. 739. 

6718a. .] — An action for damages 

for breach of promise of marriage abates on 
the death of the alleged promisor Sc cannot be 
continued against the exors. of the deceased 
unless special damage can be proved. Such 
special damage must arise directly or naturally 
out of the transaction between the parties 
to the breach Sc must relate to matters within 
the contemplation of the parties at the time 
the alleged promise was made. — Riley v. 
Bbown (1929), 98 L. J. K. B, 739 ; 142 L. T. 
42 ; 45 T. L. R. 613 ; 73 Sol. Jo. 499. 

6728. Add. Annotation : — Oonsd. Firman v. Royal, 
[1926] 1 K. B. 681. 


Hbct. 3.— FOR TORTS OF DECEASED (p. 646). 
See, now , Law Reform (Miscellaneous Pro- 
visions) Act, 1934 (c. 41), s. 1. 

6780. Add. Annotation : — Refd. A.-G. v. Midland 
Bank Executor Sc Trustee Co. (1934), 19 
Tax Cas. 136. 

6745. Add. Annotation : — Consd. A.-G. v. Oanter, 
[1938] 3 All E. R. 329. 


(1 &5), 

[lSitu 


PART VL SECT. 2, SUB-SECT. 6. 

6521 IS. 1 . — Whyatt v. Marsh 

(1848), 4 U.C.1 485.— CAN. 

g. Add. Citation : — revsd. sub mom. 
arauGAM v. smith 1892), 21 s. a r. 
288.— CAN. 

j — M urdoch v. West 

, 24 8. 0. R. 305.— CAN. 

r ii* .] — Ghat v. Johnston, 

“] S. O. 859.— SOOT. 

g tit .1 — Jefferson V. 

Memos, [1980] 4 D. L. R. 208.— CAN. 

k l. .] — Re Stretton Estate, 

OaT ft Hill v. Maroottb, [ 1930] 1 
W. W. R. 824 ; 2 D. L. R. 700 ; 24 
8* L. R. 481.— CAN. 

sk. Necessity Jar consideration .b— 
The mother of pltf. made a will by 
which she devised certain land with a 
house on it to pltf., who was at that 
time faring in it with her husband. 
Before the will was made, seoepdtam to 

e ’s story, her husband wished to 
elsew h ere, ft her mother geld: 


this 

dai 


po^not leavy 011 5* 


leave itto my 
The 


at my death.” 

stayed on ft _ 

PSS’SS^r 53S*th? SS'lSife 


action for speoifio performance of the 
alleged agreement : — Held : there waa 
no corroboration of pltf.'s evidence ft 
no consideration passing to deceased 
for the binding contract alleged. — 
Holliday e. Turner, [1930] 8 D. L. R. 
205 ; 85 O. L. B. 208.— CAN. 

PART VL SECT. 2, SUB-SECT. 10.— D. 

8695 i. Matrimonial causes — 

Order for costs a gainst husband.) — A 
wife, whose husband had died after a 
decree nisi tor divorce ft before the 
date when it oould have been made 
absolute : — Held: a pi entitled, there 
being no funds in ct», to costs against 
his estate. — Jarvis v. Jarvis, [1925] 
8 D. L. R. 415 ; [1925] 1 W. W. R. 
247.— CAN. 

PART VL SECT. 8, 8UB-6ECT. 12.— 
B. <b> L 

6678 L Personal liability — As 
assignee.}-- In Mast. .1921, pltf. executed 
a lease of land ft buildings to H., ft M. 
covenanting to allow the less e es to 
erect a partition on the gro un d floor 
of the ohkjt building, ft himself to con- 
tribute 8L606 towards the cost. The 
partition was built, pltf. contributed 
the 81,000 ft the les se e s went into 
possession. H. died in Jan. 1923, ft 
fiswtts* deft. A. ft deft, oo., the 
in the will, obtained 
In Oct 1928, M. 
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made an assignment in bkpey. ft deft, 
oo. waa appointed custodian of the 
bkrpt estate. Pltf.'s claim In this 
action was to recover a large sum 
made up of rent taxes, cost of repairs 
& interest. He alleged that defta. 
entered into, ft from Jan. 1923, con- 
tinued in possession ft receipt of the 
rents ft profits ft claimed payment 
from them personally : — Held : deft 
oo. entered upon the premises not 
merely in its representative capacity 
as exor., but personally as assignee of 
the term, ft as such was personally 
chargeable with the amount of rents 
ft profits which it received, ft with 
such further sums as It might have 
received it it had used due diligence, 
but not exceeding in the aggregate the 
full amount of the actual rental value 
of the premises.— Ryokman v. Trusts 
ft guar. Oo., [1929] 1 D. L. R. 545 ; 
83 O. L. B. 285 ; 10 0. B. R. 414.— 
CAN. 


PART VL SECT, i. 0UB-SKOT. 1. 
8726 1. General nde—Represmtattoe* 
not liable. H-Oo nnolly v. Shtvrs (1879), 
18 N. B. R. 600, — CAN. 


0730 11. .] — Lrslzb v. 

Calvin (1885), 9 O. R. 207.— CAN. 
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0762. Add. Annotation : — Reid. Re Field, Sander- 
son v. Young, [1925] Oh. 630. 

6770a. Negligence.]— A co. was formed for the 
purpose of buying the business of a firm of 
bill brokers, & by the memorandum of aesocn. 
the directors were empowered to buy it upon 
such terms & under such stipulation as to 
guarantee or otherwise as might be agreed 
upon. The prospectus referred to the memo- 
randum of assocn. & to a certain deed of 
covenant. By that deed the business was 
assigned to the co., & all accounts, except 
such as the directors should require to be 
reserved & excepted, were to be carried on 
by the co., & the partners in the business 
guaranteed that all debts due to the firm & 
taken over by the co. were good. By a 
second deed of the same date, not mentioned 
or disclosed to the shareholders, assets of the 
firm to the nominal value of £4,213,896 
were reserved & excepted, & provisions were 
made for guaranteeing payment by the 
partners of the balance which, after a certain 
period & under certain arrangements, should 
not be got in on this account. The co. carried 
on business for some time, & then stopped 
payment. A bill was filed by the co. against 
the living directors & the exors. of a deceased 
director stating these facts, «fc that the co. 
had lost £1,600,000 by taking the liabilities 
of the business, & by the insufficiency of the 
guarantee, & charged that the directors had 
been guilty of a breach of duty in buying the 
business without obtaining the sanction of a 
general meeting, & in not taking mtges. on 
the property of the partners in order to secure 
the guarantee, but no fraud was charged 
against the directors : — Held : on demurrer 
by the exors. of the deceased director, that 
as regarded any loss beyond the money placed 
in the directors' hands, the remedy, ir any, 
was at law, by an action of negligence, which 
would not survive against exors. — Overend, 
Gurney & Co. v. Gurney (1869), 4 Ch. App. 
701 ; 21 L. T. 73 ; 39 L. J. Ch. 46, L. 0. ; 
affd. on other grounds , sub nom. Overend, 
Gurney & Co. v. Gibb (1872), L. R. 6 H. L. 
480, H. L. 

6771a. Action for penalties — False income tax 
return.] — Deceased had incurred liabilities 
to the Inland Revenue in respect of incorrect 
statements made in his returns for income 
tax for the years ending Apr. 6, 1932, & 
Apr. 6, 1933. No proceedings were taken 


against him during his lifetime, but proceed- 
ings were commenced against his executrix 
on July 20, 1937. The question was whether 
the cause of action in such a case by virtue 
of the Law Reform (Miscellaneous Provisions) 
Act, 1934, s. 1 (1), was made to survive 
against the estate of the deceased, & whether 
such proceedings were in respect of a cause 
of action in tort within the meaning of 
sect. 1 (3) of that Act : — Held : (1) the cause 
of action, although belonging to the special 
class created by the Income Tax Act, 1918, 
s. 30, was within the expression “ all causes 
of action ” in sect. 1 (1) of the Act of 1934, 
& survived against the estate of the deceased ; 
(2) it was not a cause of action in tort within 
the meaning of sect. 1 (3) of that Act. — 
A.-G. v. Canter, [1939] 1 K. B. 318 ; [1939] 
1 All E. R. 13 ; 108 L. J. K. B. 280 ; 100 
L. T. 89 ; 66 T. L. R. 280 ; 83 Sol. Jo. 33, 

C. A. 

6835. Add. Annotation : — Reid. Hardie & Lane v. 
Chilton, [1928] 2 K. B. 300. 

6840. Add. Annotation: — Reid. Royal Exchange 
Assce. v. Hope, [1928] Oh. 179. 

6850. Add. Annotation : — Gonsd. Flower v. Prechtel 
(1934), 160 L. T. 491. 

6850a. Disturbance of easement.] — D. sold to pltf. 
a house, No. 10, together with a right of way 
over a strip of land 10 ft. broad to the garden 
of the house. D. died, & at the time of his 
death was under contract with the purchaser 
of the adjoining house, No. 11, to erect a 
garden fence for him & to give him a similar 
right of way to his garden. Pltf. entered 
No. 10 shortly after the death of D. & a few 
days later H., a sub-contractor, on the 
orders of W., the builder of the houses, 
erected the fence at the back of No. 11 so as 
to constrict the right of way granted by D. 
to pltf. Pltf. sued defts., the exors. of D. 
as exors., & by his amended statement of 
claim founded his action (a) in breach of 
covenant, & (6) in nuisance, but it was 
argued solely as an action of tort. These 
facts being proved by pltf., defts. called no 
evidence, & there was no evidence of the 
contract of D. with W., the builder. The 
trial judge found that the fence was erected 
by W. on the instructions of the exors. of 

D. , defts., & gave judgment for pltf. : — Held: 
the appeal must be dismissed. — Flower v. 
Prechtel (1934), 160 L. T. 491, C. A. 


PART VI. SECT. 3, SUB-SECT. 2.— A. 

k !. .1 — An action of tort for 

damage* for the destruction of personal 
property because of tbe negligence of 
deceased in driving a motor-car in 
which pltf. was a passenger folia within 
Administration Act, R. S. B. O., 1924, 
s. 71 : but claims for personal injuries 
& a claim by a father for the death of 
a child fall within the rule actfo 
personalis moritur cum persona . — 
KDUC v. LEE, 119341 2 W. W. R. 175 ; 
3D.LB 37§ ; 48 B. O. R. 233.— CAN. 


PART VI. SECT. 3, SUB-SECT. 4. 
si. Negtigenm dt fraud .1 — An action 
by a bank against one or its directors 
for nogUgonoo Sc fraud la not one to 
which the maxim actio personalis 
moritur cum persona applies, being 
an action for breach of quasi-oontrect. 
— Peoples Bank op Northern India 
v. Haroopal (1735), I. L. R. 17 Lab. 
*62.— IND. 


PART VI. SECT. 4, SUB-SECT. 1. 
»d. Release by co-executor — Whether 


binding on beneficiary .1 — A release of 
an exor. from [lability for breaob of 
trust by a deceased co-exor. will not 
be set aside when it has been adopted 
by the beneficiary with knowledge of 
his right to take proceedings.— Brl- 
liveau v. Tait, 11935] 1 D. L. R. 726 ; 
8 M. P. R, 567.— CAN. 


PART VI. SECT. 4 , SUB-SECT. 2.— A. 

o i. .1 — A contract made by an 

exor. or administrator on behalf of the 
estate, but not relating to an obligation 
incurred by testator or intestate, 
renders him personally liable, even 
though It is expressed to be made “ as 
exor, or *• as administrator.” — Waloh 
t>. Nprdquist, [19261 4 D. L. R. 126 ; 
[1926] 2 W. W. R. 854 ; 36 Han. L. R. 
46.— CAN. 


d t. Administrator guilty of 

fraud .] — Dob d. Do bis e. Vandbrlip 
(1836), 5 O. S. 85.— CAN. 


PART VI. SECT. 4, SUB-SECT. 3. 
6849 1. Executor primarily liable — 
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Right to indemnity — From testator's 
estate — If acting in interests of estate .] — 
An exor. is personally liable for tort 
committed by him Sc should be sued 
nersonally. He is entitled to an in- 
demnity from the estate if the tort 
was committed while acting reasonably 
in the interests of the estate. — 
Groundwater v. Groundwater 
(1935), 10 M. P. R. 56.— CAN. 


PART VI. SECT. 4, SUB-SECT. 5.— 
A. (a). 

6851 1. Sale of testator's estate — Below 
proper value.]— Defts., as exors. of a 
will, were directed by the will to sell 
lands of testatrix, sc distribute the 
prooeeds among her children Sc a grand- 
child. In this action, pltfs.. two of the 
children, alleged that defts., exon., had 
committed a breach of trust by selling 
the lands at a gross undervalue. Pltfs. 
gave a notice for trial by jury. Sc the 
action was tried with a Jury. 6 b 
judgment entered upon Its findings 
in favour of pltfs. for the recovery 
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6861a. .] — Beaumont v. Grover (1701), 

1 Eq. Gas. Abr. 8 ; 21 E. E. 833. 

6861b. .] — Kemish v, Betson (1732), 

Eel. W. 74 ; 25 B. E. 497. 

6864. Add. Annotation : — -Retd. Ahmed Ang uill a 
Bin Hadjee Mohamed Salleh. Angullia v. 
Estate & Trust Agencies (1927), Ltd., [1938] 
A. C. 624. 

6898. Add. Annotation : — Refd. Ahmed Angullia 
Bin Hadjee Mohamed Salleh Angullia v. 
Estate & Trust Agencies (1927), Ltd., [1938] 
A. 0. 624. 

6911. Add. Annotation : — Apld. Re Munton, 

Munton v. West, [1927] 1 Ch. 262. 

6916a. Liability ol executor for “ wilful 

default ” — What amounts to.]— Pltfs. were 
the two sons of testatrix, entitled in equal 
shares to her estate undisposed of by her will, 
including £214 14s. 5d. in the Post Office 
Savings Bank & £62 4s. in Savings Certifi- 
cates. Deft., as sole exor. of testatrix, 
employed to wind up her estate a solr. who, 
unknown to him, had at one time been 
suspended from practice, & who obtained 
from the first pltf. the Post Office Savings 
Bank deposit book & the Savings Certificates. 
Deft, heard for the first time of the solr.’s 
suspension three months later, when the 
first pltf. told him of it. Under deft.’s 
written authority, a warrant valued at 
£62 4a. had been issued in favour of the 
solr.’s firm, & the first pltf. wrote to deft, 
objecting to his having taken that course. 
Later, the first pltf. asked deft, to employ 
another solr., but deft, did not do so, as the 
solr. was then promising to settle the matter. 
Ultimately the solr. absconded, & the sums 


of £14 14a. 5 d. & £62 4a. were not recovered. 
In an action by pltfs. for a declaration that 
deft, was guilty of a breach of trust in per- 
mitting the sums to be retained by the solr., 
& for payment of them, deft, in his defence 
relying upon Trustee Act, 1925 (c. 19), 
s. 23 Held : Trustee Act, 1925 (c. 19), 
s. 28 (1), authorised deft, in signing the 
authorities to the solr.’s firm to collect the 
sums ; (2) by virtue of sect. 80 (1) of the 
Act, trustees are not liable for losses due to 
the default of “ any banker, broker, or other 
person with whom any trust money or other 
securities may be deposited ” unless the 
losses are caused by the trustees’ own wilful 
default ; (3) *an exor. employing an agent 
to receive moneys belonging to the estate 
& relying on sect. 23 (1), will not be liable if 
the money is lost through the agent’s mis- 
conduct, unless the exor. has himself been 
guilty of wilful default ; (4) deft, was guilty 
only of an error of judgment which, where 
losses are due to a solr.’s dishonesty, does not 
amount to “ wilful default ” on the part of 
an exor. — Re Vickery, Vickery v. Stephens, 
[1931] 1 Ch. 572 ; 100 L. J. Ch. 138 ; 144 
L. T. 562 ; 47 T. L. E. 242. 

6922. Add. A nr* otat io n 8 Consd. Re Citv Equit- 

able Fire Insce., [1925 1 Ch. 407 ; Be Vickery, 
Vickery v. Stephens, [1931] 1 Ch. 572. 

6988. Add. Annotation : — Refd. Re Lewis, Jen- 
nings v. Hemsley, [1939] Ch. 232. 

7059. Add. Annotation : — Refd. Re Munton, 
Munton v. West, [1927], 1 Ch. 262. 

7163. Add. Annotation : — Consd. Manley v . 
Sartori, [1927] 1 Ch. 157. 

7168. Add. Annotation : — Refd. Barlow v. I. R. 
Comrs. (1937), 21 Tax Gas. 354. 


of damages : — Held : the evidence 
established no negligenoe on the part 
of defts.. Sc no breach of trust. — 
Davies v. Nelson, [1928] 1 D. L. It. 
254 : 01 O. L. R. 457.— CAN. 

0863 il. .]— Where exors. are 

held liable to the estate for what It baa 
lost by their disposition of an agree- 
ment for the sale of land entered into 
by testator under the crop-payment 
plan, the main consideration in de- 
termining the \alue of the asset lost 
to the estate Is the value of the pur- 
chaser’s covenant to pay. — Lemcke & 
Craik v. Nkwlovk & Nkwlovk 
(Sank.), [1929] 2 D. L. R. 516; 1 

W. W. R. 761.— CAN. 

PART VI. SECT. 4, SUB-SECT. 5.— 
A. (o). 

8906 I. Insurance of property :] — In 
Ontario exors. are bound to insure, 
against fire, buildings forming part of 
the estate in their hands, 6c are liable 
on a devastavit if they fail to insure. — 
Re Gamble, [19251 4 D. L. R. 768 ; 57 
O. L. R. 504— CAN. 

• I. .] — Auld v. Davis, 

[1937] 3 W. W. R. 368 ; 4 D. L. R. 
439; 7 F. L. J. (Can.) 179; revsd., 
[1938] S. C. R. 304.— CAN. 

st. “ Omission made in (rood faith.”] 
— Where owing to the fact that exors. 
took the view that no succession duties 
were payable to other provinces in 
respect to certain shares of stock be- 
longing to the estate they did not get 
in « invest money which, on obtaining 
releases in respect to said duties, was 
available in redemption of said shares : 
— Held : their failure to do so was an 
“ o missi on made in good faith, within 
the meaning of a clause in the will 
exonerating them from liability for 
such an omission. Nor could bad 
faith be imputed to them for leaving 


in the bank at bank tiherost during the 
“ depression ” money of tho estate 
which was in the bank at the testator’s 
death. — lie Low Estate, Low v. 
Imlach & White, [1938] 3 W. W. R. 
393 ; 4 D. L. R. 788.— CAN. 

PART VI. SECT. 4, SUB-SECT. 6.— 
A. (d). 

69131. Misappropriation — By agent — 
Agent previously employed by deceased.] 
— Exors., relying in good faith on the 
statement of their testator’s solr. that 
ho had In hia hands securities sufficient 
to answer a fund they were directed 
by the will to Invest for an annuitant, 
distributed the estate. Subsequently 
it was found that before testator's death 
the solr. had misappropriated the 
money given to him by testator to 
Invest, Sc had, in fact, at the time 
of the representation, no securities or 
money In his hands : — Held : the exors. 
were protected by Trustee Limitation 
Act, R. S. O. 1897, o. 129, s. 32.— 
Clarke v. Bellamy (1900), 27 A. R. 
435.— CAN. 

8913 ii. -.] — An adminis- 

trator acting for infante who pays 
funds to his solr. to be paid to the 
official guardian of the infants, which 
funds are never received. Is guilty of 
gross negligence Sc breach of trust. — 
Benjamin v. Haskell, [1936] 4 

D. L. R. 465.— CAN. 

PART VI. SECT. 4, SUB-SECT. 5.— 
C. (a). 

0979 I. Bar to enforcement of remedy — 
Conduct of party injured — Delay. Jr— 
Meachamv. Draper (1851), 2 Gr. 316. 
—CAN. 

PART VI. SECT. 8, SUB-SECT. 1. 

7071. General rule.] — Where a sur- 
viving exor., who was a beneficiary 
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under the will to the extent of a moioty 
of the residue of tho estate, alleged in 
an action against him for an accounting 
that there had boon mi appropriation 
by the exors. of cortain Bhares ineludod 
In the rcsiduo with tho result that they 
wore allocated to & became part of his 
moioty : — Held : although no proper 
books or records of tho executorship 
had boon kept, yet his oral evidence, 
reinforced by such documentary evi- 
dence as thero was, enabled their 
Lordships to find that such an appro- 
priation was made sometime in Sept. 
1925. Since It was owing to his 
omission to keep proper accounts & 
rocords that the exact date of the 
appropriation could not be ascertained 
held that he must be charged in his 
accounts with the highest valuo of tho 
shares during that month.— W ood v. 
Wood, [1938] 3 W. W. R. 587 1 4 
D. L. R. 1 ; 8 F. L. J. (Can.) 67.— CAN. 

f i. Liability of executor for 

solicitor’s costs .] — An exor. who falls 
to keep proper records may be 
personally liable to a solr. for extra 
work in preparing accounts due to 
the exor.’s defanlt. — Re A Solicitor, 
J1934] 2 D. L. R. 761 ; O. R. 241.— 

sd. Jurisdiction of court — To call upon 
executors to account .] — The Surrogate 
Ct. has jurisdiction to call upon an 
exor. to account -even before the 
expiration of the two years provided 
for in his letters probate. — Re Nord- 
tomme Estate, [1928] 3 W. W. R. 
200.— CAN. 

PART VI. SECT. 6, SUB-SECT. 2.— 
B. (b). 

»tu Not where administration granted 
on application of party interested 
adversely to executor. ] — Harrison t>. 
MoGlashax (1859), 7 Gr. 531.— CAN. 

44* 



Cases 7189a— 7489a. English and Empire Digest Supplement. 


7169a. .] — Flockton v. Bunninq (1868), 8 

Oh. App. 828, d. 

7190a. .] — Exors. must be allowed a reason- 

able time for breaking up testator’s domestic 
establishment A discharging his servants. 
Two months : — Held : not to De an unreason- 
' able delay, having regard to the circum- 
stances. — Field v . Peckett (No. 8) (1881), 
29 Beav. 576 ; 9 W. K. 525 ; 54 E. R. 751. 

7190b. .] — Bbownb v. Collins, No. 6808, 

ante . 

7214. Add, Annotation : — Refd. Re Bracey, Hull 
v. Johns, [1936] 2 All E. E. 787. 

7219. Add Annotation: — Const}. Re Mason (1928), 
97 L. J. Oh. 321. 

7225a. Assets improperly obtained.] — Where two 
exors. obtained part of the assets improperly, 
by signing joint receipts in favour of each 
other, while they had large balances in their 
hands respectively, the ct. gave interest on 
those sums at five per cent, against both 
exors. — Bick v . Motley (1835), 2 My. & K. 
312 ; 39 E. R. 962 ; sub nom. Beck v. Motley 
4 L. J. Oh. 63. 

7250a. — — .] — Where there is a direction in the 


will to accumulate a residue, with which the 
. exor. does not comply, he must pay interest 
from the expiration of one year after testator’s 
decease up to the date of filing the answer. — 
Amiss v . Hall (1857), 3 Jur. N. S. 684. 

Annotation : — Dbftd. Re Emmet's Estate, Emmet v. Emmet 
(1881), 17 Oh. D. 142. 

7256a* .] — Exor. charged with interest 

on divdends of stock received by him, A 
kept at his banker’s with his own money 
for a number of years* instead of being 
invested to accumulate. — Goodchild v. 
Fenton (1829), 3 Y, & J. 481 ; 148 B. R. 
1269, Ex. Ch. 

7273a. — .] — Gilroy v. Stephens, No. 

7268, ante, 

7276a. To authorise maintenance.] — Charl- 

ton v . Sadbn (1836), Donnelly, 36 ; 47 E. R. 

210 . 

7811a. Who may re-open.] — A., entitled to a share 
of a residue, made a settlement of the balance 
appearing upon a settlement of accounts 
with the exors. upon himself & afterwards 
on 0., a volunteer : — Held : 0. could not, 
against the will of A., open the settlement of 
accounts with the exors. — Parker v. Bloxam 
(1855), 20 Beav. 295 ; 62 B. R. 616. 


Part VII. — Actions by and 

7489a. In whose name — Deceased’s property assigned 
to assignees before death.] — The property of 
an intestate was assigned to assignees previous 
to his death ; pltf. administered, & applied 


against Representative. 

to deft, for payment for goods sold him by the 
intestate, in the name of the assignees, & 
afterwards brought an action in his character 
of administrator : — Held : such action was 


PART VI. SECT. 6. SUB-SECT. 6.— B. 

an. Counsel's fee — For general work 
& advice — Not allowed.] — Re Dodos 
Estate. [10251 1 D. L. R. 1140 ; [1025) 
lW.W.R. 776.— CAN. 

so. — — Unless estate 

difficult to manage or solicitor required 
to render services by way of business 
management.] — Re Roemeb (Bask.), 
[1027T 3 W, W. K. 003 ; varied sub 
nom. Re Roemeb Estate, Re Mott v. 
Roemeb, [10281 3 D.L. R. 800; [19283 
2 W. W. R. 666.— CAN. 

ar. Upkeep of family vault. J — An 
exor. la entitled to a reasonable allow- 
ance for the perpetual upkeep & care of 
the family vault. — Re Murray, [1930J 
1 D. L. R. 403 —CAN. 

PART VI. SECT. 6, SUB-SECT. 6 — 
C. (a). 

7200 I. Under special circumstances.] 
— Where the droumstanoes of the case 
render it reasonable that they should 
do ao exors. are entitled to employ 
the services of suoh agents as may be 
-Re Level Estate, (19273 


I'D. L.'R. 900 i : £10271 1 W. W. R. 
1000; 38 B. G. R. 211.— CAN. 

PART VI. SECT. 0, SUB-SECT. 5.— 
D. (•). 

ap. Increased fee to counsel — Necessity 
of notice to parties interested.] — In a 
proper case, an Increased counsel fee 
should be allowed the solr. of the exor. 
as between solr. Sc client. It Is Im- 
possible to lay down any fixed rule 
governing such amounts. The In- 
creased lee should not be applied for 
or granted without notice to the parties 
interested ; but In the present case, 
since the parties ware all before the 
ct. Sc had argued the point, an increased 
counsel fee on the passing of aooonnts 
was allowed to save further expense, 
although notice that it would he 
applied for had not been given. — Re 


Macdonald, Estate, [19281 2 D. L. R. 
338 ; [19283 lW.W.fc 652 ; 22 Bask. 
L. R. 288.— CAN. 

PART VI. SECT. 0, SUB-SECT. 6.— 
0. (a). 

bx. Payment to wrong beneficiary — 
Delay in application to court for interpre- 
tation of wiU .] — Acting upon what they 
considered sufficient evidence that the 
conditions entitling X. to an annuity 
bad not been satisfied. Sc upon their 
own Interpretation of the will, the 
exors. for several years ignored the 
possibility of X. ever establishing a 
claim to the annuity, & paid over to 
0., who herself was one of the exors. Sc 
under the will was entitled to the 
residuary income, the moneys which, 
if X. were entitled, ought to have been 
paid to him. The Privy Council 
decided in his favour as to the annuity 
& on a claim to be paid interest by the 
exors. : — Held : C.’s right was so 
doubtful that the exors. had been 
guilty of negligenoe Sc were liable to 
pay interest upon the annuity at 5 per 
cent, per annum without rests. — Re 
Patton, [19311 3 D. L. R. 544 ; O. R. 
348.— CAN. 

PART VI. SECT. 0, SUB-SECT. 7.— A. 

tq. Jurisdiction of registrar — Should 
not pass upon his own accounts.] — Re 
Bent, (1927) 1 D. L. R. 592 ; 59 
N. a R. 107. — CAN. 

»v. .) — Registrar of Probate Ot. 

has no jurisdiction, on petition of 
creditors, to cite an administratrix 
to account for funds in her hands & to 
require her to deposit them in a 
chartered bank. — Re Moseley, [1936] 
4D.L.R. 503,— CAN. 

sr. Jurisdiction of Surrogate Court.) 
—Re MacIntybb (1906), 11 O. L. R. 
136. — CAN. 

•ft. ,1 — Upon an audit of the 

aooonnts of the exon, of B. dec ea sed, 
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the judge of a Surrogate ot. took 
evidence with a view to determining 
a question as to ownership of certain 
mtges., each of which had been taken 
jointly in the names of deceased Sc 
another person. These mtges., accord- 
ing to the contention of resps., should 
be regarded as assets of the estate Sc 
accountable for by the exors. While 
the surviving mtgee. in each case con- 
tended that ne was entitled as survivor 
to the security & the fund represented 
by it : — Held : the judge bad juris- 
diction to make the proposed inquiry. 
— Re Baecjhleb, [1981) 2 D. L. R. 997 ; 
60 O. L. R. 483.— CAN. 

*w. Jurisdiction of Supreme Court .] — 
Where an important claim is made on 
passing accounts it should be dealt with 
by the Supreme Ot. rather than the 
Surrogate Ct. — Re Boettger, [1988] 
3 D. L. R. 760.— CAN. 

7290 1. Passing accounts — Costs — 
Form of order.}— -Re HABLBTT, 
McKenna v. Haslbty, [19271 V. L ,R. 
21 : 48 A. L. T. 126; [1227] Argus 
L. R. 12. — AUS. 


7290 II. Application of King's 

Bench rules to Surrogate court,}-— The 
Surrogate ot. in Saskatchewan is 
governed with respect to the passing 
of aooonnts by K. B. rules 801-319 so 
as they are applicable.-*^ Kbacss 
Estate ^S ask. ), [19291 3 W. W. R. 

•g. Grounds for ordering accounts.}— 
Re Babbiok Estate, (1924] 2 W. W. R. 
387.— CAN. 


PART VI. SECT. 0, SUB-SECT. S. 
sj. Although order passed by Court of 
* action to aet aside exor.'s 
lie 'although the order 
its has bean a — * ‘ * 


GAM. 
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well brought. — Brandt v. Heatig (1818), 2 
Moore, 0. P. 184. 

7475. Add , Annotation : — Retd. Plower v. Prechtel 
(1984), 160 L. T. 491. 

7402a. Suit lor account of testator’s estate.] — 
Lapse of time will not of itself bar an exor. 
of an exor. of his right to hare an account of 
his exor.’ s testator's estate taken, with a 
view to ascertain such exor.’s liabilities as an 
accounting party. — Smith v. O’Gbady (1870), 
L. R. 3 P. 0. 311 ; 7 Moo. P. C. <?. N. S. 106 ; 
39 L. J. P. 0. 63 ; 28 L. T. 476 ; 19 W. R. 
22; 17 E. R. 41, P. 0. 

7581. Add, Annotation : — Consd. Re Richardson, 
Richardson v. Nicholson, [1933] W. N. 90. 

7581a, In respect of matters relating to estate 

— Action by representative in own right.] — Re 
Richardson, Richardson v. Nicholson, 
[1933] W. N. 90 ; 176 L. T. Jo. 269, C. A. 

7584. Add, Annotation : — Refd. Re Forder, Forder 
v. Forder, [1927] 2 Oh. 291. 

7617a. May be Joined to plea of ne unques executor.] 
— A deft, sued as exor., on an affidavit that 
he was advised that he would be put to great 
difficulty if he were not permitted to do so, 
was allowed to plead ne unques executor , & 
also plane admintstravit. — Tyson v. Kendall 
(1860), 19 L. J. Q. B. 434 ; 14 Jur. 1044. 

7784. Add, Annotation : — Consd. Batchelar v. 
Evans, [1939] 3 All E. R. 606. 

7786a. .] — Deceased during her lifetime 

advanced to D. about £2,000 upon a mtge. 
of certain leasehold property. The mtgee. 
died in 1931, & the mtgor., D., died in 1933. 
The money due under the mtge. had not been 
paid, & in 1936 the personal representative 


of the mtgee. obtained judgment against the 
personal representatives of the mtgor., the 
amount of such judgment to be paid out of 
the effects of the deceased in the hands of 
her personal representatives, &, in so far 
as those effects were insufficient, out of the 
effects of the personal representatives. The 
action was undefended, & the judgment, 
therefore, was an admission that assets 
sufficient to satisfy the claim were in the 
hands of the personal representatives. Very 
shortly after this judgment, two of the bene- 
ficiaries commenced proceedings for the 
administration of the mtgor. ’s estate, & a 
receiver of that estate was appointed. In 
due course, the order for administration was 
made, & at the time of this action that estate 
was still being administered by the ct. In 
1937, execution was levied in respect of the 
above judgment, & a return of nulla bona was 
made. Thereupon, the present action was 
brought, claiming that the personal repre- 
sentatives of the mtgor. were personally 
liable to satisfy that judgment as the return 
of nulla bona was evidence of a devastavit : — 
Held : the return of nulla bona was only 
prirnd facie evidence of a devastavit , & it was 
open to defts. to show that assets to satisfy 
the judgment were no longer in their hands. 
The order for administration, the appoint- 
ment of the receiver, & the consequent hand- 
ing over of the assets to the receiver rebutted 
the presumption of a devastavit , & the action 
must he dismissed. — Batchelar v. Evans, 
[1939] Ch. 1007 ; 11939] 8 A11 E. R. 606 ; 161 
L. T. 160 ; 83 Sol. Jo. 639. 

7788. Add. Annotation : — Refd. Batchelar v. 
Evans, [1939] 3 All E. It. 606. 


PART VH. SECT. 1, SUB-SECT. 7. 

h i. WiXLA — In an action by 

exora. to recover money paid by 
deoeased, hie will Is not admissible as 
evidence to prove that a loan Sc not a 
gift waa intended. — McDonald v. 
Young, [19341 4 D.L.R. 178.— CAN. 

1 I. Evidence of opposite 

or interested party .) — Taylor v. Regis 
(1896), 86 O. R. 483.— CAN. 


PART VIL SECT. 1, SUB-SECT. 9. — A. 

■v. General rule.}-— In litigating with 
third persons, exora. are, with respect 
to costs, in the same position as parties 
who litigate In their own right. — 
Great western Ry. Oo, v. Jones 
(1867), 13 Gr. 866.— CAN. 

sw. Liability on failure of appeal — 
Appeal without merit or substance .) — 
The costs of an appeal without merit 
or substance taken by a personal 
representative : — Held : to be payable 
by snob representative in bis individual 
oapaoity. — Streliofp v. First Na- 
tional Bank of Joliet, [19861 2 
W. W. R. 601.— CAN. 


PART VIL SECT. 1, SUB-SECT. 9.— B. 

7846 lv. .] — Billett t>. 

Billbtt, (19291 2 D. L. R. 944 ; 1 
W. W. R. 778 ; 23 S. L. R. 630.— CAN. 

PART VIL SECT. 2, SUB-SECT. 8. 

sx. Application by originating notice 
to presume death of executor.) — Pltf. in 
an action against exora. alkped to be 
surviving exora. mar, under rule 
928 (h>, apply by originating notice 
for an order declaring that the other 
exor. named in the will Is deemed rt 
presumed to be dead, even though the 
allegation la the statement of claim 
of bis death Is formally denied in the 
statement of d e fence. — Re Bn 

STS dm. BRUM.- 


sz. Action against widow & heirs.)— 
In an action of debt against a widow 
as representing all persons Interested 
In the estate : — Held : the action was 
not maintainable in that form since 
any Judgment against the widow & 
heirs must be against the separate 
property of defts. Sc not against the 
estate. — Maple Leaf Fruit Oo., Ltd. 
v. Maoumber 1933), 7 M. P. R. 168. — 
CAN. 

PART VIL SECT. 2,^ SUB-SECT. 5.— 

im. Appointment by foreign court .) — 
An exor. or administrator cannot, as a 
general rule, be sued as such in the ots. 
of any State or country other than 
that in which he received his appoint* 
ment. — Goodbun v. Mitchell, [19261 
2D.L.R. 540 ; [1926] 2 W. W. K. 67; 
36 Man. h. R. 669.— CAN. 


of deceased is for payment In due 
course of administration, unless there 
is on their part a distinct affirmative 
admission or assets sufficient to pay all 
creditors ; upon a Judgment for the 
amount recovered to be paid In due 
course of administration it is improper 
to issue execution. — Re Hextall 
Estate, [1921] 1 W. W. R. IIP ; 66 
D. L. R. 710.— CAN. 


PART VII. SECT. 2, SUB-SECT. 8.— 0. 

d I. Judgment against defendant 

administrator of estate.) — A oertifloate 
of a county ct. Judgment against 
“ A. B., administrator of the estate 
of X.,” charges A. B. personally 8c 
not the estate. — Re Joyce & Boarry 
(1889), 6 Man. L. R. 281.— CAN. 


f i. Contribution from devisees.}— 

Emerson v. Canniff (1878), 26 Gr. 
149.— CAN. 


PART VIL SECT. 2, SUB-SECT. 6.— 
B. (o) li. 

so. To action by widow — Under 
Widow's Relief Act — Six months after 
death of husband .] — Xrogman v. Dick- 
son, [1928] 2 D. L. R. 948.— CAN. 

PART VIL SECT. 2, SUB-SECT. 6.— 

B. <«5 L 

a. Action commenced within one year 
from death — Necessity for leave of court 
— Probate Act (N. S.), s. 43 (7),f— 
Walsh v. Eastern Trust Co., [1932] 
3 D. L. R. 626. — <JAN. 

PART VIL SECT. 2, SUB-SECT. 6.— A* 

p L ClatiA for deceased's board 

during lifetime.}— Re Thompson (1926), 
68 N. 8. R. 489.— CAN. 

PART VH. SECT. 2, SUB-SECT. 8.— A' 

a I, .1 — The proper 

form of judgment against exora. or 
administrators in respect of a liability 


PART VIL SECT. 2, SUB-SECT. 8.— D. 

7781 v. .) — Where following the 

recovery of a Judgment against an 
administrator as such the Judgment 
creditor garnishes money owing to the 
estate Sc then moves for payment out 
of ot. of the moneys paid in by the 


has a right to appear on the motion 
to show that the estate is insolvent Sc 
to oppose the motion in so far as Its 
allowanoe may tend to operate against 
a pari passu distribution of the assets 
of the estate as between its creditors. 
—Winnipeg Trustee Oo, v. Wolf- 
man, [1983] 1W.W.R. 381 ; 47 Man, 
Im R. 27.— CAN. 

PART VII. SECT. 2, SUB-SECT. 9. — A. 

s I. Widow's ooets of application 

for relief under Devolution of Estates 
Are. R. 8. 8.. 1926 (e. 73L 24.1— 



Cases 7812a - 8166a. English and Empire Digest Supplement. 


Part VIII. — Administration by Court. 


7812a. Public trustee — Appearing as plaintiff & 
defendant — Improper.] — The same person 
may not be both pltf. & deft. &, where the 
Public Trustee appeared in both capacities, 
the ct. amended the summons by striking 
out the Public Trustee as deft. <fc substituting 
a person beneficially interested. — Phillips, 
Re, Public Trustee v. Meyer (1931), 101 
L. J. Oh. 338 ; 78 Sol. Jo. 101. 

Compare No. 8767a, post. 

7867. Add. Annotation : — Refd. Horwood v. States- 
man Publishing Co. (1929), 98 L. J. K. B. 460. 

7990. Add. Annotation : — Refd. Re Robertson’s 
Application (1929), 46 T. L. R. 17. 

7998. Add. Annotation : — Refd. Haskell v. Marlow, 
[1928] 2 K. B. 46. 


8014. Add. Annotations: — As to (1) Held. Re Ross, 
Ross v. Waterfleld (1929), 40 T. L. R. 01 ; 
Robinson v. Speakman or Robinson (1929), 
69 L. Jo. 81. 

8018. Add. Annotations : — Refd. Hunter v. Stadt- 
ische Hochseefischerei Gesselsohaft, [1925] 2 
K. B. 493 ; Hazard Bros. & Oo. v Banque 
Industrielle de Moscou, hazard Bros. & Co. 
v. Midland Bank, Ltd. (1931), 101 L. J. K. B. 
05. 

8075. Add. Annotation : — Consd. Batchelar v. 
Evans, [1939] 3 All E. R. 000. 

8166a. Unpaid debts — Death of testator over 

six years before judgment.] — Practice Direc- 
tion, [1937] W. N. 410. 


Re Mowohbnko, [1928] 1 D. L. R. 
265 : [1926] 1 W. W. R. 139 ; 20 Sask. 
L. R. 279. — CAN, 


a ii. Litigation caused by legatee.] 

— O’Sullivan v. Harty (1885), 11 
8. O. R. 322.— CAN. 

«k. Payment out of fund in court .] — 
Re Morris Estate, [19331 2 W. W. R. 
80 ; 47 B. C. It. 239 — CAN. 


PART VII. SECT. 2, SUB-SECT. 10.— A. 

77631. Oami8hee proceedings — Decree 
in administration suit— Damages re- 
covered by administratrix under Fatal 
Accidents Act — Garnishee summons se* 
aside.] — MoEwan v. Speckt (N. W. T./ 
1906), 4 W. L. R. 325.— CAN. 


7763 11. Against debt due to 

estate — For contract with executor .] — 
Hall v. Macintyre & Sartorio, 
[1934] 2 W. W. R. 145 ; 3 D. L. R. 
659, 48 B. O. R. 306.— CAN. 


PART VII. SECT. 2, SUB-SECT. 10.— 
B. (a). 

az. Priority of execution — Over pur- 
chaser from executor .] — Henry v. Sharp 
(1871). 18 Gr. 16.— CAN. 

PART VII. SECT. 2, SUB-SECT. 10.— 
B. (b). 

1 1. J — Held : land & tenements 

held In tee simple by debtor at the time 
of his decease, might be taken In execu- 
tion on a judgment against hts exor. 
or administrator. — Forsytii Sc Rich- 
ardsons. Hall (1830), Dra.304. — CAN- 
•b. Judgment by default — Notwith, 
standing insufficient personal assets .] — 
Held : the exor. was not entitled to 
an injunction against proceedings on 
the judgment. — doner v. Ross (1872), 
19 Gr. 229.— CAN. 


PART VIII. SECT. 1, SUB-SECT. 4. 

b 1. Cannot entertain claim for 

balance on mortgage by executors to pay 
debts <& legacies.] — Re Richardson’s 
Estate (1890), 22 N. S. R. 416.— CAN. 


g J. — — Application for directions — 
Previous decree to deliver property in 
sub -court. ] — Where a decree was 

obtained by a legatee against the exor. 
for delivery of the property In a suit 
in a sub-oourt, & subsequently the exor. 
filed a petition In the High Ot. under 
Indian Succession Act. XXXIX of 
1925, s. 302, for directions as to the 
fund relating to a oharlty mentioned 
in the will but not dealt with by the 
deoree of the lower ct., the High Ct. 
had jurisdiction to give directions, as 
the matter was not adjudicated in the 
suit, but would not give directions 
where the matter had been definitely 
settled in a properly constituted suit. — 
Akkayya v. Vanama Laksramma 
(1927), I. L. R. 51 Mad, 849.— IND. 
g ii. To determine who are bene- 


ficiaries.] — The ct. has Jurisdiction to 
make an order determining who are 
the beneficiaries entitled under a given 
will, Sc in such a case It may direct the 
registrar to oonduot an inquiry for the 
purpose of obtaining the information 
upon whioh such Jurisdiction oould 

F >roperly be exercised. — Re Flanaghan, 
1929] N. Z. L. R. 746.— N.Z. 


am. Surrogate Court — Accounts .] — 
An order directing an Inquiry upon the 
footing of wilful default into tho 
accounts of an exor. or administrator 
is beyond the jurisdiction of a Surrogate 
Ct. in Saskatchewan ; it being one 
which can be made only by the Ct. of 
King’s Benoh. The Jurisdiction con- 
ferred on the Surrogate Cts. in Saskat- 
chewan is confined to ** matters & 
causes testamentary," i.e., matters & 
causes relating to the grant & revoca- 
tion of the probate of wills & of 
administration Sc Incidental matters. — 
Re McElhinney Estate, Standard 
Trusts Co. v. McElhinney (SaakA 
[1929} 3 W. W. R. 664 ; [1930] 2 D. L. R. 
290 ; 24 S. L. R. 160: revsg ., [1029] 4 
D. L. R. 783 : 3 W. W. R. 105.— CAN. 


PART VIII. SECT. 2, SUB-SECT. 1. 

■a. Share of next of kin — Mortgagee 
of.] — Held : entitled to bring pro- 
ceedings. — S weeney v. Gallagher 
(1888), 22 I. L. T. 82.— IR. 

tb. Assignee of.] — Held : en- 

titled to bring proceedings. — T evlin 
v. Gilsenan (1901), 36 I. L. T. 35. — IR. 


PART VIII. SECT. 2, SUB-SECT. 2.— 
A. 

so. All creditors.] — An exor. cannot 
maintain an action for administration 
against one creditor as sole deft., even 
where, from the exor. being the 
universal devisee & legatee, no next of 
kin or cestui que trust could become 
pltf. or be named deft. — Mandbville 
v. Mandevtllr (1888), 23 I. L. R. 339. 
— IR. 

■d. .) — An action for administra- 

tion cannot be maintained against 
one creditor as sole deft. — Re Roe, 
Roe t>. Squire (1911), 45 I. L. T. 144.— 


PART VIII. SECT. 2, SUB-SECT. 8. 
sp. Legatees .] — Sparrow v. Royal 
Trust Co., [1938] 2 W. W. R. 379.— 
CAN. 


PART VIII. SECT. 3, SUB-SECT. 2.— B. 

7988 iii. .] — A # i originating sum- 
mons cannot be taken out to determine 
whether property oonveyed by a 
testator in trust has reverted to his 
estate on failure of the trust. — 
Rattenbury v. Royal Trust Co., 
fl937] 3 D. L. R. 204 ; 51 B. C. R. 
513.— CAN. 


7987 ii. .}— 

(1920), 52 D. L. R. 


Sorby v. Parker 
692.— CAN. 


7989 I. Questions between parties 
claiming under will — & adverse 
claimant.] — On an originating summons 
to determine whether certain property 
belonged to the estate of deceased : — 
Held : although without a special 
inquiry there appeared to be no Juris- 
diction to determine the question on 
such an application, yet there was 
jurisdiction upon the application to 
direct a special inquiry &, if the person 
against whom the Inquiry is directed 
submits to it as if an action had been 
brought against him, -the question 
may be proceeded with. — Re Royal 
Trust Co. Sc Rattenbury, [19371 1 
W. W. R. 451 ; 51 B. O. R. 334.— CAN. 

•m. Not question whether property part 
of estate.] — Re Collins, [1927 ] 4 D. L. R. 
770 ; 61 O. L. R 225.— CAN. 


so. Question whether executors might 
act without consent of named person .} — 
Re Rogers, [1929] 1 D. L. R. 116 ; 
63 O. L. R. 180.— GAN. 


aq. Questions arising out of negotia- 
tions for purchase by widow of heirs ' 
interests.]— Re Delaere Estate & 
Royal Trust Co., [1933] 2 W. W. R. 
258 ; [1934] 1 D. L. R. 70.— CAN. 


PART VIII. SECT. 4, SUB-SECT. 1. 

ar. Failure of claimant to appear — 
Effect on right to appeal.] — A claimant 
against the estate who has not appeared 
personally or by a representative at 
the passing of accounts cannot appeal 
from the deoree passing the accounts 
& ordering distribution. — Re Peck’s 
Estate (1933), 6 M. P. R. 349.— CAN. 

PART VIII. SECT. 6, SUB-SECT. 1. 

n I. .] — Gilbert v. Jarvis 

(1869), 16 Gr. 265.— CAN. 


PART VIII. SECT. 6 , SUB-SECT. 8.— G. 

8199 Ii. Where personal 

estate sufficient if properly administered 
— Limit of time for application for sale.] 
— People’s Bank «. Marrow (1826- 
1897), N. B. Dig. 312.— CAN. 


PART VIII. SECT. 6, SUB-SECT. 3.— 
H. (b). 

h i. Balance on bond — After 

foreclosure dr sale by mortgagee.}-— Re 
Chandler’s Estate (1884), 5 R. & G. 
78.— CAN. 

h ii. Not debt arising out of 

illegal transaction.} — Re Ghee, Ex p. 
Lowe Kino, Public Trustee t>. Lowe 
Kino, [1928] N. Z. L. R. 266.— N.Z. 

8228 1. Mortgage debt — Purchase 

of land by deceased — Payment of mort- 
gage as part of purchase price.}— Held : 
the mtgee. was entitled to prove for 
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VoL XXIV.— Executors and Administrators. Cases 8288 — 8492a. 


8288. Add. Annotation : — Reid. John v. Mendoza. 
[1939] 1 K. B. HI. 

8259. Add . Annotation : — Ae to (2) Consd. Re 
Morley’s Estate, Hollenden v. Morley, [1937] 
Ch. 491. 

8270a. Separate sets of trustees of settled 

shares.] — Re Scott, Scott v. Scott (1926), 
17 Sol. Jo. 430. 

8280a. Power of court to order — Ancillary to order 
relating to management of property — R. S. C. 
Ord. 55, r. 2 (13).] — When, in an administra- 
tion action upon a summons connected with 
the management of the property, under above 
sub-rule, a judge of the Ch. Div. sitting in 
chambers makes an order sanctioning the 
expenditure of a certain sum out of capital 
for the purposes authorised, he has ancillary 
jurisdiction under that sub-rule, by the 
same order, to give full practical effect thereto 
by further directing payment of the sum so 
authorised out of a fund of whatever amount 
standing in ct. to the general credit of the 
action. — Re Terry, Terry v . Terry, [1929] 
2 Ch. 412 ; 98 L. J. Ch. 436 ; 141 L. T. 636 ; 
45 T. L. R. 539. 

8810. For “ Ord. 45 " read “ Ord. 15.” 

8887. Add. Annotation : — Consd. Green v. 
Weatherill, [1929] 2 Ch. 213. 

8342a. Action against representative — Payment Into 
court — Subsequent action by creditors — 

Whether creditors entitled to fund in court.] — 
A bill was filed by a cestui que trust against a 
surviving trustee & the representative of B., 
a defaulting trustee, to obtain a proper 
investment of the trust fund. B.’s repre- 
sentative did not admit assets, but admitted 
that he had in his hands part of B.’s estate, 
which he paid into court under the order of 
the ct. A decree was obtained, by which B.’s 
estate was declared liable to make good the 
trust fund, & accounts were ordered to be 
taken of B.’s estate. A creditors’ suit was 
instituted for the administration of B.’s 
estate, &> the common decree obtained : — 
Held : the decree in the first suit did not 
entitle pltfs. therein to the whole fund paid 
into ct. in that suit, but only to a proportional 
part of it with the other creditors of B. — 
Smith v. Birch (1840), 3 Beav. 10 ; 9 L. J . Ch. 
349 ; 4 Jur. 670 ; 49 E. R. 5. 

Annotation : — Reid. Tomlin v. Tomlin (1841), 1 Hare. 230. 


8349. Add. Annotation : — Retd. Douglass v. Lloyds 
Bank (1929), 34 Com. Cas. 263. 

8351a. Estate found Insolvent in beneflolary’s 
action — Form of order.] — Re Van Oppen, 
Roberts v. Gray, [1935] W. N. 61 ; 170 
L. T. Jo. 255. 

8371. Add. Annotation : — Refd. Re Anderson- 
Berry, Harris v. Griffith, [1928] Ch. 290. 

8469. Add. Annotation : — Refd. Simons v. Simons, 
[1939] 1 K. B. 490. 

8484. Add. Annotation: — As to (1) Refd. A.-G. 
v. Jackson (1932), 48 T. L. R. 261. 

8484a. Valuation of annuity payable under 

payment Included.] — In order to qualify an 
annuitant, to whom a person who died in 
1922 was liable under a judgment by consent 
to pay the annuity, to prove for the value 
thereof in the administration by the ct. of 
the deceased person’s estate, it is sufficient for 
the annuitant to prove, as a fact, that if the 
annuity continues for the period normally to 
be expected, the estate will not suffice to meet 
the debts & the annuity in full. — Re Pink, 
Elvin v . Nightingale, [1927] 1 Ch. 237 ; 
96 L. J. Ch. 202 ; 136 L. T. 399 ; 70 Sol. Jo. 
1090. . 

8487. Add. Annotation: — Refd. A.-G. v. Jackson 
(1932), 48 T. L. R. 261. 

8492a. Counsel’s fees — Estate of deceased solicitor.] 

— Counsel has no right to prove for his fees 
in the administration of the insolvent estate 
of a deceased solr. in a case where the client 
reimbursed the solr. the amount of the 
fees upon the faith of the solr.’s false 
representation that he had in fact paid them 
to counsel. Further, as the .exor. of a 
deceased solr. is not, as a trustee of a bkpt.’s 
property is, an officer of the ct., the rule 
followed by the Ct. of Bkpcy. that the ct. 
ought to be as honest as other people will 
not be so extended as to give the ct. juris- 
diction to order the exor. to refund fees to 
counsel. The rules laid down in Administra- 
tion of Estates Act, 1925 (c. 23), Sched. I., 
Part I., do not authorise the application of 
the rule followed by the Ct. of Bkpcy. to 
such a case. — Re Sandiford (No. 2), Italo- 
Canadian Corpn., Ltd. v. Sandiford, [1935] 
Ch. 681 ; 104 L. J. Ch. 335; 154 L. T. 7. 


the balance of the mtge. debt against 
the general estate of the purchaser. — 
Re Oozier, Parker v. Glover (1877), 
24 Or. 537.— CAN. 

■r. Valuation of securities — To what 
securities applicable. \ — Held: a mtge. 
security held by a bank, as collatera* 
to deceased's general Indebtedness to 
It, is not a security on the estate of 
deceased or on the estate of a third 
person for whom the estate of deceased 
was only indirectly or seoondarily 
liable. The bank, therefore, was not 
obliged to value its security by Trustee 
Aot, R. S. O., 1927, s. 50.— St. Louis v. 
Canadian Bank op Commerce, 11934) 
O. R. 50 j 1 D. L. R. 472.— CAN. 

PART VIII. SECT. 5, SUB-SECT. 3.— 

H. (d). 

si. Parol evidence .] — Held: the 
master had properly received parol 
eridenoe to establish the widow's 
claim in question. — Ross v. Mason 
(1862), 9 Gr. 568.— CAN. 


nary .] — After trustees have invoked 
the aid of the ct. in administering an 
estate & a decree has been made, they 
cannot act in the matter of adminis- 
tration except under the sanction of the 
ct . — lie Smith Estate, Re Bell 
Estate, [1938] 3 W. W. R. 289 ; 4 
D. L. R. 391.— CAN. 


PART VIII. SECT. 5. SUB-SECT. 4.— C. 

n 1. Disposal of assets .] — Where 

a oreditor or one of the next of kin In- 
stitutes an administration suit against 
an exor. the institution of the action 
or the obtaining of a decree will not 
bring the doctrine of lis pendens into 
operation, & does not deprive the exor. 
of the power to dispose of assets, 
unless pltf. has obtained an order 
appointing a receiver or an injunction 
restraining the exor. from exercising 
the powers vested in him. — L ek Lim 
Ma Hook v. Saw Ma Hone (1923), 
I. L. R. 2 Ran. 4. — IND, 


PART VIII. SECT. 5, SUB-SECT. 4.— A. 

sm. Sanction of court to acts nsces- 


PART VIII. SECT. 6, SUB-SECT. 2. 
sp. Executor buying in property for 
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himself .] — A case for an administra- 
tion action is shown by evidence that 
an exor. bid in property to himself at 
a low price in foreclosure of a mtge. 
under a power of attorney of tne 
testator. Immediately prior to the 
administration. — Marshall v. Mar- 
shall, [1937 J 2 D. h. R. 227 ; 12 

M. P. R. 70.— CAN. 


PART VIII. SECT. 7, SUB-SECT. 2.— 
B. (b). 

»y. Insurance policy — Protected for 
payment of debts — Under Life Insurance 
Act, 1908, s. 05.1 — Where an insolvent 
estate includes the proceeds of an in- 
surance policy protected for dooeased's 
debts by the above Act, the policy 
moneys are liable for all testamentary 
expenses arising In the administration 
& realisation thereof; funeral & the 
other testamentary expenses are borne 
by the protcoted policy moneys & the 
remainder of the estate in proportion 
to their value, — Maitland v. public 
Trustee, [19241 N, Z. L. R. 840. — 
HJZ. 



Cases 8606— 8819a, English and Empire Digest Supplement. 


8505. Add. Annotation : — Retd. Re Bush, Lipton 
(B.) # Ud, v. Mackintosh, [1980] 2 Oh. 202. 

8507. Add . Annotation: — Reid. Re Bush, lipton 
(B.), Ltd. v. Mackintosh, [1930] 2 Oh. 202. 

8509. Add. Annotations : — Apld. Re Bush, Lipton 
(B.), Ltd. v. Mackintosh, [1930], 2 Oh. 202. 
Reid. Re Cockell Jackson v . A.-G., [1981] 1 
Oh. 389; Re Parent Trust & Finance Co., 
[1936] 1 All E. R. 041. 

8512. Add. Annotation: — Held. A.-G. v. Jackson 
(1982), 48 T. L. R. 201. 

8616a. In creditor's action — Beneficiary's 

action lollowed by creditor's action.] — Re 
Sagab, Russian Commercial & Industrial 
Trade v. Kogan, Kogan v. Kogan (1930), 
70 L. Jo. 10 ; 109 L. T. Jo. 557 ; [1930] 
W. N. 149. 

8617. Add. Annotation : — Consd. Re Prince, Hard- 
man v. Willis (1935), 51 T. L. R. 626. 

8520a. Rate ol Interest.] — Where an intestate dies 
insolvent proof can be made in respect of 
interest claimed by a creditor at the rate 
of 7 per cent, per annum calculated down to 
the date of payment, & Bkpcy. Act, 1914 
(c. 59), s. 00, does not apply to such a case. — 
Re Wells, [1029] 2 Ch. 269 ; 98 L. J. Oh. 
407 ; 141 L. T. 323 ; [1929] B. & 0. R. 119. 

Annotations : — N.F. jReBush, Lipton (B.), Ltd. v. Mackintosh, 
[19301 2 Ch. 202. Folld. Be Bailey, Duchess Mill, Ltd. v. 
Bailey (1932), 76 Sol. Jo. 560. 

8520b. .] — In the administration of the 

estates of deceased insolve :its by the Chancery 
Div., Bkpcy. Act, 1914 (c. 59), s. 00 (1), 
applies, & creditors are entitled to be paid 
interest only at a rate not exceeding 6 per 
cent, until all the debts proved in the estate 
have been paid in full. — Re Bush, Lipton 
(B.), Ltd. v. Mackintosh, [1930] 2 Ch. 202 ; 
09 L. J. Oh. 503 ; 143 L. T. 700 ; [1029] 
B. & C. R. 210. 

Annotations: — N.F. Re Bailey, Duchess Mill, Ltd. v. Bailey 
(1932), 76 Sol. Jo. 660 ; lie Parent TruBt & Finance Oo., 
[19361 1 All E. R. 641. 

8520c. .] — Re Bailey, Duchess Mill, Ltd. 

v. Bailey (1932), 70 Sol. Jo. 500 (V.-C. of 
Lancaster). 

8558. After cross-reference following this case 
add : — 


(n) Set-Off. 

8558a. Effect of agreement to exclude.] — Re 

Bailey, Duchess Mill, Ltd. v. Bailey 
(1932), 70 Sol. Jo. 660 (V.-C. of Lancaster). 
8692. Add. Annotation : — Refd. Re Wester 

Wemyss, Tilley v. Wester Wemyss, [1939] 1 
All E. R. 382. 

8757a. Costs ol Public Trustee — As plaintiff In one 


capacity — Defendant In another capacity.] — 
Re Abercrombie’s Will Trusts, Public 
Trustee v. Abercrombie, [1981] W. N. 109 ; 
171 L. T. Jo. 410. 

Annotation: — Expld. Re Phillips, Public Trustee v. Mayer 
(1982), 76 Sol. Jo. 10. 

Compare No. 7812a, ante. 

8758a. Claims against legatee exceeding legacy.]— 
By the decree sums due from a legatee were 
ordered to be set-off against her share of 
testator’s estate, & her costs were ordered 
to be paid to her solr. It being found that the 
claims against her exceeded her portion of the 
estate, h the legatee being insolvent, an 
application was made by motion, that the 
costs ordered to be paid to her solr. might 
be carried to the credit of her account. The 
ct. stayed the payment bf the costs for a 
month, in order that the matter might be 
set right. — N icholson v. Norton (1844), 7 
Beav. 07 ; 13 L. J. Ch. 140 ; 2 L. T. O. S. 
345 ; 49 E. R. 988. 

8768a. Costs ol proving debt before master.] — 
Costs of proving a debt before the master 
under the usual decree upon a creditor’s bill 
not allowed. — A bell v. Screech (1804), 10 
Ves. 355 ; 32 E. R. 882. 

Annotation : — Comd. Watkins r. Maule (1821), Jao. 105. 

8790a. .] — A bill was filed for the administra- 

tion of the real & personal estate. A part 
of the real estate was specifically devised, & 
gave rise to questions or construction ; other 
part was devised to charities, which devise 
was void under the Statute of Mortmain. 
The residuary real estate descended on the 
heir, & the residuary personal estate was 
undisposed of, & went to the next of kin : — 
Held : the costs of suit attributable to the 
administration of the trusts of the real estate 
were payable out of the descended estates, 
& that those relating to the execution of the 
trusts of the personal estate out of the 
residuary personal estate. — Sanders v. 
Miller (1858), 25 Beav. 164 ; 63 E. R. 595 ; 
sub nom. Saunders v. Miller, 0 W. R. 454. 

Annotations: — Coned. Re Middleton, Thompson v. Harris 
(1882), 19 Ch. D. 552. Reid. Randfleldu. Randfleld (1863), 
32 L. J. Ch. 668 ; Patching v. Barnett (1881), 51 L. J. Oh. 
74. 

8802. Add. Annotation : — As to (2) Reid. In the 
Estate of Plant, Wild v. Plant, [1920] P. 139. 

8815. Add. Annotation : — Refd. Re Wells, Swin- 
bume-Hanham v. Howard (1932), 48 T. L. R. 
017. 

8819a. .] — “ Testamentary ex- 

penses ” directed to be paid out of a particular 
part of testatrix’s property include the costs 
of unsuccessful claimants to a legacy made 
defts. to a summons by trustees for obtaining 


PART VIII. SECT. 7, SUB-SECT. 2.— 
B. (c). 

•c. Overpayment — Liability of exe- 
cutor.} — Taylor v. Brodie (1874), 21 
Gr. 607. — CAN. 


PART VIR. SECT. 7, SUB-SECT. 3.— 
B. (o). 

•b. Insolvency of deceased adminis- 
trator— Priority of original estate — 
Over claim by surety company on 
administrator's 5omi.>-~NovA Scotia 
Trust Co. v. United States Fidelity 
& Guarantee Oo., (19811 8 D. L. R. 
279. — CAN. 


action to realise securttujb for adminis- 
tration.) — Leonard v. Kellictt (1891), 
27 L. R. Ir. 418.— IR. 


PART VIII. SECT, 8, SUB-SECT. 1.— 

B. (h). 

»f. Agreement between executors <b 
beneficiaries — Construction.) — Re Smith 
Estate, Re Bell Estate, (1939] 1 
W, W. R. 286 ; ID. L. R. 657. — CAN. 


PART VIH. SECT. 8, SUB-SECT. 2— A. 

i i. Establishing da 1m as such .) — 

Next of kin who are successful In 
establishing their claims as such before 
the chief clerk are entitled to be paid 
their costs Incurred in so doing out of 
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the estate of the intestate. — Re 
Grazebbook, Chase v. Layton (No* 2), 
(1928] V. L.R. 212.— AU$ 


PART VIII. SECT. 8, SUB-SECT. 2.— 0. 

8771 1. Legatee <b assignee — Whether 
legatee's costs only allowed.} — Orders 
for oosts, In administration suits, should 
be made In such a form that a person 
who has not encumbered his share will 
be relieved as far as possible in the 
matter of oosts created by the fact that 
another co-sharer has assigned or 
encumbered his share. — N ational In- 
surance Oo., Ltd. v. Nrsapf Abraham 
Gubbat (1928), I. L. R. 68 Onto. 447.— 
IND. 


PART VIII. SECT. 8, SUB-SECT. 1.— A. 
8889 11. Costs of mortgages'* 
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the direction of the ct. as to whom the legacy 
should be paid. The costs of unsuccessful 
claimants to a legacy who are made defts. 
to a summons by the trustees of the will 
for obtaining the direction of the ct. as to 
who is entitled to the legacy will be ordered 
to be paid out of the estate, notwithstanding 
the objection of the residuary legatee or 
other person entitled to that part of the estate 
out of which such costs will become payable ; 
& such costs will be ordered to be paid as 
between solr. & client, notwithstanding the 
objection of the same person. — Be Clarke, 
Clarke v. St. Mary’s Convalescent Home 
(1907), 97 L. T. 707. 

Annotation : — Comd. Re Hall -Dare, Le Marchant v. Lee 
Warner, [1016] 1 Ch. 272. 

8829. Add. Annotation: — As to ( 1) Retd. Be Wal- 
pole, Public Trustee v. Canterbury, [1933] 
Oh. 431. 

8841a. .} —-Be Potts, Hooley v. 

Fountain, [1884] W. N. 106. 

8854. Add. Annotation i ; — Refd. Re Phillips, Public 
Trustee v . Phillips, [1938] 4 All E. E. 483. 

8859. Add. Annotation : — Refd. Be Phillips, Public 
Trustee v. Phillips, [1938] 4 All E. R. 483. 


ei. .] — Testator left the residue 

of his estate as to one-third to a named 
person & as to the other two-thirds to his 
nephews & nieces living at his death. An 
inquiry was necessary to ascertain who were 
the nephews & nieces entitled. The will 
contained a direction that testamentary 
expenses were to be paid out of residuo. It 
was contended that the costs of the inquiry 
were testamentary expenses, but an order 
was made that they should be paid out of the 
share given to the nephews & nieces : — Held : 
the order was rightly made, & the direction 
to pay testamentary expenses was not 
sufficient to throw the costs of this inquiry 
upon the residue. — Be Phillips, Public 
Trustee v. Phillips, [1938] 4 All E. R. 483 ; 
82 Sol. Jo. 1047, C. A. 

8888. Add. Annotation : — Refd. Be Porter, Porter 
r. Porter, [1925] Ch. 746. 

8891. Add. Annotation : — Consd. In the Estate of 
Plant, Wild v. Plant, [1926] P. 139. 

8924. Add. Annotation : — Refd. Re Cox, Public 
Trustee v. Eve, [1938J Ch. 656. 

9014. Add. Annotation : — As to (4) Refd. In the 
Estate of Plant, Wild t>. Plant, [1926] P. 139. 


PART VIII. SECT. 8, SUB-SEOT. 3.— E. 

b I. — Inquiry as to next of 

kin. 1 — Where a testator devises his 
residuary estate in trust to sell & out 
of the proceeds inter alia to pay 


testamentary exnonses, & to divide 
the ultimate residue into aliquot parts 
& to hand the same respeotivoly to 
named persons, the oosts of ascer- 
taining who are entitled to a lapsed 
share of residue are testamentary 


expenses which should be paid out of 
the whole residuary estate, Sc not out 
of the lapsed share only . — Re Stone, 
Read v. Dubua (1036), 30 S. R. N. 
S. W. 508 ; 53 N. S. W. W. N. 214.— 
AUS. 
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EXTRADITION AND FUGITIVE OFFENDERS. 
Part I. — Extradition to Foreign Countries. 


B. Particular Offences (p. 872). 

Add See Extradition Act, 1932 (c. 39). 

82. Add. Annotation : — Generally , Retd. China 
Navigation Co. v. A.-G. (1932), 48 T. L. R. 375. 

87. Add. Annotation : — As to (1) Retd. R. v. 
Beebe (1925), 138 L. T. 736. 

88. Add. Annotation: — Distd. Kossekecbatko v. 
A.-G. of Trinidad, [1932] A. C. 78. 

74a. .J — Applts. were brought before a 

magistrate in Trinidad under sect. 5 of the 
French Guiana Extradition Ordinance of 
Trinidad charged with being fugitive criminals 
from French Guiana, where there is a penal 
settlement. At the hearing it was proved 
that they had each been convicted in France 
of a specified crime, & had each received a 
sentence of imprisonment which was un- 
expired. The magistrate made an entry in 
his magistrate’s book against their names 
“ extradition ordered.” He did not, how- 
ever, make, as he should have done, an 
order under Extradition Act, 1870 (c. 52), 
s. 10 (made applicable by sect. 5 of the 


Ordinance), for committal to await the 
Governor’s warrant for surrender. Instead 
another magistrate, who had not heard the 
case, made a detention order under sect. 3 
of the Ordinance, which section applies to 
suspected fugitives. Upon habeas corpus 
roceedings : — Held : the appellants should 
e released : (1) because under the terms 
of the extradition treaty with France they 
could be extradited only if the crimes of 
which they had been convicted were com- 
mitted in French territory, & there was no 
evidence that that was so, nor was it 
necessarily involved in the convictions ; 
(2) because sects. 11 & 12 of the local Summary 
Conviction Offences (Procedure) Ordinance 
did not make the entry in the magistrate’s 
book equivalent to an order under Extradi- 
tion Act, 1870 (c. 52), s. 10, & the irregularities 
with regard to the order signed prevented the 
detention of applts. from being warranted. — 
Kossekechatko v. A.-G. fob Trinidad, 
[1932] A. 0. 78 ; 101 L. J. P. 0. 17 ; 146 L. T. 
101 ; 29 Cox, C. C. 394 ; 48 T. L. R. 27 ; 75 
Sol. Jo. 741, P. 0. 


PART I. SECT. 1, SUB-SECT. 1. 

e I. .] — The East Indian 

Dependencies of Franco, having been 
expressly excluded from the Extra- 
dition Treaty of 1876, & not being 
States or parts of a State to which the 
Extradition Acts of 1870 & 1873 apply, 
are not “ Foreign States ” within 
Indian Extradition Act of 1903. 
Extradition In the East Indian posses- 
sions of Great Britain & Franoe is 
govemod by Art. IX. of the Treaty of 
Mar. 7, 1815 ; & that article con- 

templating summary delivery at the 
request of any authority of either 
High Contracting Party & not pro- 
viding any speoial procedure for the 
purpose of extradition, the British 
Indian Govt, may, on the statement 
of the Govt, of Pondicherry that a 
British Indian subject has committed 
the offence of thoft within its territory 
& on its demand, deliver him up to the 
Govt, of Pondioherry, without holding 
an inquiry to satisfy Itself that there 
is a primd facie case against the person 
whose extradition is sought . — Re 
Muthu Reddi (1930), I. L. R. 53 Mad. 
1023. — IND. 


eg. Obligation to surrender.] — Techni- 
calities of the surrendering State will 
not be allowed to prevent the discharge 
of an obligation Imposed by an extra- 
dition treaty. — Re Low, [1932] O. R. 
081 : t D. L, R. 542 ; 59 C. C. C. 97 ; 
revsd., [1933] 2 D. L. R. 608; O. R. 
393 ; 59 0. 0. C. 340.— CAN. 


PART I. SECT. 2, SUB-SECT. 2.— A. 

r 1. .1 — Forgery must be an 

offence by the law of Canada, & of the 
demanding country. — Re Murphy 
(1895), 2 C. O. C. 578.— CAN. 

r ii. By law of State where 

committed.] — Sernble ; in order for an 
offenoe to be extraditable under the 
extradition treaties with the Unitod 
States of America it is not necessary 
to show that it is a crime in every part 
of both Canada Sc the United States ; 
it is sufficient if it is a crime in Canada 
Sc in the state wherein it is alleged to 
have been committed, Sc that it is 
made extraditable by the treaties. — 


Utah State v. Peters, [1936] 2 
W. W. R. 9 ; 4 D. L. R. 509 ; 66 Can. 
C. C. 75.— CAN. 


PART I. SECT. 2, SUB-SECT. 2— B. 


g (p. 873) I. .] — A charge of 

laroeny & embezzlement in Illinois is 
an extradition crime, for theft In the 
Canadian Criminal Code includes lar- 
ceny & other fraudulent conversions 
of property. — Re Insull, [19341 2 
D. L. R. 690 ; 61 C. C. C. 336.— CAN. 

•a. Obtaining by false pretences — 
Extraditable offence.] — Re Martin (No. 
2) (1897), 2 Terr. L. R. 304.— CAN. 

•b. Not extraditable.] — Goods 

are not “ other property ” within the 
meaning of the words. ** obtaining 
money, valuable security or other 
property by false pretenoes.” which is 
olause 7 of the sched. to the Extra- 
dition Treaty with the United States 
of America. Therefore, the offenoe of 
obtaining goods by false pretenoes is 
not extraditable under said treaty. — 
Re Roben, [1931] 2 W. W. R. 799 ; 56 
Can. 0. C. 102 ; 44 B. C. R. 203.— 
CAN. 

so. Procuring abortion.] — The pro- 
curing abortion held extraditable on 
the demand of the State of Alabama. — 
Re 0 , Connor 1 [1928] 1D.L.R. 558; 
[1928] l W. W. R. 65 ; 39 B. C. R. 
271 ; sub nom. Ex p. O’Connor, 49 
Can. Crim. Oas. 151.— CAN. 


sd. Revenue offences — Breach of 
Harrison Anti-narcotic Law.] — The 
government of the United States of 
America is entitled to apply for extra- 
dition for alleged breaches of the 
“ Harrison Anti-Narootio Law ” with 
respect to the ** having in possession ” 
or buying ” or “ selling,” eta, drugs. 
Although the Supreme Ct. of the 
United States has declared said Act to 
be within the powers of Congress 
because the incorporation therein of 
provisions for a tax or licence fee 
rendered it a revenue measure, yet on 
an application for extradition for such 
offences, the Act having been declared 
constitutional, both the Judgment, 
which reoognises the dual aspect of the 
legislation. Sc the Act itself must be 


taken as a whole ; &, therefore, the 
contention that said offences are 
breaches of a revenue law & therefore 
not extraditable was not sustained. — 
Re Gifford (No. 2) (Man.), [1929] 3 
W. W. R. 496 ; [19301 1 D. L. R. 752 ; 
52 Can. Crim. Cas. 293.— CAN. 


•e. .] — In view of the 

decisions of the Supreme Ct. of the 
United States holding that the 
” Harrison Anti-Narootio Law ” is a 
revenue measure Sc that the provisions 
thereof for the suppression of narcotics 
are constitutional only because they 
are regarded as in aid of the collection 
of the taxes imposed by the Act, 
offenoes against said provisions are 
breaches of a revenue law & therefore 
not extraditable. — Re Sieman, [1930 J 
1 W. W. R. 970.— CAN. 


[1930] 2 W. W. 


.j^-Re SiEMAN (No. 2), 


, 111.— CAN. 


PART I. SECT. 3, SUB-SECT. 1. 

39 iv. Application by French 

Republic — Extradition to Saar Basin 
of Germany.] — Re Incampe, [1928] 3 
D. L. R. 240 ; 49 Can. Crim. Cas. 386.— 
CAN. 


t 1. .] — Extradition proceedings 

need not originate in the foreign 
oountry. — Re O’Connor, [1928] 1 

D.L. R.558; [1928] 1 W. W. R. 65 ; 39 
B. C. R. 271 ; sub nom. Exp. O’Connor, 
49 Can. Crim. Cas. 151.— CAN. 


PART I. SECT. S, SUB-SECT. 3.— 
0. (a) i. 

68 i. Identity of accused .] — Evidence 
which under Canadian law may be 
Inadmissible on » trial beoause the 
prisoner had not been properly warned 
of the possible consequences of the 
mairing of a statement or giving answers 
to a policeman’s question is at least 
admissible on extradition proceedings 
to prove the identity of the person 
arrested with the person charged. — 
Re O’Connor, [19281 1 D. L. R. 658; 
[1 928) 1 W.W.R. 65 ; 39 B. O. R. 271 ; 
sub nom. Ex p. O’Connor, 49 Can. 
Crim. Cas. 151,— CAN. 
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121a. Necessity for signature by magistrate 

hearing case. ]-— Kossekechatko v. A.-G. fob 
Tbinidad, No. 74a, ante . 

126. Add . Annotation: — As to (1) Reid. R. v. 
Brixton Prison, Ex p . Share, [19261 1 K. B. 
127. 


127. Add. Annotation : — Consd. R. v. Brixton 
Prison, Ex p. Shure, [1926] 1 K. B. 127. 

186. Add. Annotation : — Reid. Eshugbayi Eleko 
v . Nigeria Government (Officer Administer- 
ing), [1931] A. 0. 662. 


Part II. — Extradition 

146a. Onus of proof of surrender under treaty.] — 

Applt. was brought before a tribunal in 
France on a claim for his extradition on a 
charge of false pretences. Qe waived all the 
formalities of extradition & was handed over 
to the English police. He was convicted in 
England on a charge of fraudulent conversion 
based upon the facts contained in the in- 
formation upon which the claim for extra- 
dition was made: — Held: (1) the onus of 
showing that he had been surrendered in 
accordance with the extradition treaty 
between this country & France lay on applt., 
& he had failed to discharge that onus ; 
(2) Extradition Act, 1870 (c. 62), s. 19, 
which, in effect, enacts that a person extra- 
dited may be tried for any offence which can 
be proved by the facts upon which the 


from Foreign States. 

surrender was grounded, was not abrogated 
by the provisions of Art. IV. of a treaty of 
extradition made between this country & 
France, applied to the Act of 1870 by & 
embodied m an Order in Council, which 
prohibited the trial of such person for any 
offeince other than that upon which he had 
been surrendered, &, consequently, the ct. 
had jurisdiction to try applt. for fraudulent 
conversion. — R. v. Corrigan, [1931] 1 K. B. 
627 ; 100 L. J. K. B. 66 ; 144 L. T. 187 ; 47 
T. L. R. 27 ; 29 Cox, 0. 0. 198 ; 22 Or. App. 
Rep. 106, 0. C. A. 

146b. For what offences triable— Extradition Aot, 
1870 (c. 52), s. 19— Effect of Treaty with 
France, 1878.] — R. v. Corrigan, No. 146a, 
ante. 


Part III. — Surrender between British Dominions inter se 
and the United Kingdom. 


148. Add. Annotation : — As to ( 1) Apprvd. Sobliuza 
II. v. Miller, [1926] A. C. 618. 


i 58. Add. Annotation : — Consd. R, v. Brixton 
Prison Governor, Ex p. Bidwell, [1937] 1 
K. B. 306. 


PART 1. SECT. 8, SUB-SECT. 3.— 
C. (a) II. 

88 iv. .1 — While the imputed 

offence must bo shown to be a crime 
under the law of the demanding State, 
yet. In determining whether there 1 b 
such evidence of criminality as accord- 
ing to Canadian law would Justify a 
commitment If the crime had boen 
committed In Canada, regard la to be 
had to the essence of the act charged, 
Sc extradition la permitted If there 
exists the elements of the imputed 
offence according to Canadian law. — 
Washington State t>. Fletcher, 
119261 8 D. L. K. 426 ; (19261 2 

W. W. R. 608 ; 46 Can. Crim. Oas. 
226 ; 20 Saak. L. R. 576.— CAN. 

o 1. Whether admissible as proof 

of law of demanding State.] Re Wagner, 
[19281 4 D. L. R. 615 ; 50 Can. Crim. 
Caa. 254.— CAN. 

f l. .1— Re Clark (P. E. L)» 

11929] 8 D. L. R. 787 ; 51 Can. Crim. 
Cae. 302.— CAN. 

III. .] — Where on an applica- 
tion before an extradition oomr. for an 
order for the surrender of the accused 
the evidenoe adduoed shows a primd 
facie case of a crime known to the 
common law, the burden rests on the 
accused to show that the alleged facts 
do not constitute a crime under the 
law of the demanding state. — Re 
Sullivan Sc State of California, 
[19321 8 W.W.R. 167.— CAN. 

f ill .] — A primd facie oem In 

proceedings before an Extradition 
Comr. Is sufficient to Justify a warrant 
of commitment. — Loosberg v. Beguin, 


[1934] 2 D. L. R. 218 ; 61 O. C. 0. 77.— 
CAN. 

si. Foreign law — Mode of proof .] — 
Utah State t>. Jones (1925), 44 Can. 
Crim. Cae. 355 ; [1925] 8 W r . W. R. 
750.— CAN. 


W. W. R. 879 ; [19301 1 D. L. R. 800 ; 
52 Can. C. O. 355.— CAN. 


PART I. SECT. 8. SUB-SECT. 8.— E, 

b i. y—Rc Martin (No. 2) 

1897), 2 Terr. L. R. 304.— CAN. 


PART I. SECT. 3, SUB-SECT. 3.— 
C. (b) i. 

98 1. After this case add : — 

,] — See, now. 

Chinese Extradition Amendment Ordi- 
nance, 1915, s. 18, as amended by 
Chinese Extradition Amendment Ordi- 
nance, 1927. 

sm. Only evidence admissible under 
lex fori — Not hearsay. ] — Re Grabo wsrt 
(1930), 53 Can. C. 0. 75.- -CAN. 

sn. Evidence of customs inspector — 
Proof of foreign low.}— In proceedings 
in which extradition was sought of one 
alleged to have bribed a United States 
Customs Inspector In the State of New 
York : — Held : the criminal law of the 
United States on this point could be 
proved by a United States Customs 
Inspector . — Re Low, [1932] O. R. 
681 : 4D.L.R. 542 ; 59 C. 0. C. 97 ; 
revsd., [1933] 2 D. L. R. 608.— CAN. 


PART I. SECT. 3, SUB-SECT. 3.— D. 

so. Power of judge or commissioner 
to grant .] — An extradition Judge or 
oomr. has the power in his direction to 
grant bail, but before it will be granted 
especially stroqg grounds should be 
shown In support of the application 
therefor. — United States Govern- 
ment r. Gifford (Man.), [1929] 1 
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PART II. 

1 1. .] — Where a person 

who has been accused of an extra- 
ditable offence & arrested in the 
United States under instructions from 
the Canadian authorities waives extra- 
dition proceedings, he may be tried 
here for any other offence oommltted 
before he was brought back, even 
though such other offence is not an 
extraditable one, & it was not until 
he was taken before an extradition 
comr. & charged before him that he 
agreed to return without extradition. — 
R. v. Diederioh & Liberty (Alta.), 
[1929] 3 W. W. R. 748 : H930] 1 
D. L. R. 892 ; 24 Alta. L. R. 325 ; 52 
Can. Crim. Cas. 370. — CAN. 


PART III. SECT. 1, SUB-SECT. 1. 

n l. . ] — The Commonwealth 

of Australia having, by passing the 
Commonwealth Extradition Act, 1903, 
acted as a central legislature under the 
Extradition Act, 1870 (Imperial), may 
be assumed to have power to deal 
under the external affairs power of the 
Constitution with the rendition of 
fugitive offenders. If this is so. the 
effect of the Commonwealth Constitu- 
tion Act upon the definition of “ legis- 
lature ” in Fugitive Offenders Aot, 
1881 (o. 69), s. 39, is to create an 
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159. Add. Annotations : — Apld. Re Paget, S» p. 
Official Receiver, [1627] 2 Oh. 85. R«fd, 
Re Jawett, [1926] 1 Oh. 108. 

156a. — Indorsement of warrant — Whether 
Indorsement by Secretary of State as well as 
magistrate necessary. ]— -Fugitive Offenders 
Act, 1881 (c. 69), s. 3, provides that ; “ Where 
a warrant has been issued in one part of Her 
Majesty’s dominions for the apprehension of 
a fugitive from that part, any of the follow- 
ing authorities in another part ... in or on 
the way to which the fugitive is or is sus- 
pected to be : that is to say (1) a judge of 
a superior ct. in such part ; ft (2) in the 
United Kingdom a Secretary of State and one 
of the magistrates of the metropolitan police 
ct. in Bow Street ; & (3) in a British posses- 
sion the governor of that possession, . . . i 
may indorse such warrant ...” : — Held : 
that in category (2) of the authorities who i 


may indorse the warrant the word “ and ” Is 
used disjunctively, ft that a warrant issued 
in a part of the Sovereign’s dominions for the 
apprehension of a suspected fugitive from 
that part may be indorsed in the United 
Kingdom by a magistrate of the said police 
ct. alone, ft need not be indorsed both by a 
magistrate ft a Secretary of State. 

Fugitive Offenders Act, 1881 (c. 69), s. 6, 
provides : “ A fugitive when apprehended 
shall be brought before a magistrate. . . . 
If . . . such evidence is produced as . . . 
raises a strong or probable presumption that 
the fugitive committed the offence men- 
tioned in the warrant . . . the magistrate 
shall commit the fugitive to prison to await 
his return ” : — Held : in requiring, as a con- 
dition of committing an alleged fugitive, such 
evidence as raises “ a strong or probable 
presumption ” that he committed the offence, 
the sect, means such evidence as, if it 


exception to the definition so that it 
must now be read as meaning that the 
expression “ legislatures,*' where there 
axe local legislatures as well as a central 
legislature, means the central legisla- 
ture only ; but. In respect of the 
Commonwealth of Australia, means the 
Parliament of the Commonwealth only 
when It has exercised Its powers to deal 
with the surrender of fugitive offenders 
between the Commonwealth & other 
parts of His Majesty’s dominions. 
The Commonwealth Service & Execu- 
tion of Process Act, 1901, was not aj. 
exerolse by the Commonwealth of any 
overriding powers which the Common- 
wealth possesses in respect of the 
subject-matter of the Fugitive 
Offenders Act, 1881 (o. 69). — Be 

Munbo, [1986] N. Z. L. R. 271.— N.Z. 

n 11. Jurisdiction of Stales.) — 

For the purposes of the Fugitive 
Offenders Act, 1881, Australia Is one 
British possession. But within the 
several States, State judicial officers 
have authority under the law of the 
“ possession *’ & so are competent to 
act under the provisions of that statute. 
A New Zealand warrant was brought to 
Australia & indorsed by a police 
magistrate for New South wales under 
sect. 18 of Fugitive' Offenders Aot, 
1881. Deft, was arrested under the 
warrant & was brought before a 
. stipendiary magistrate at Sydney, who 
made an order reciting that he was 
satisfied, as required by sect. 14 of 
Fugitive Offenders Act, that the war- 
rant was issued by a person having 
lawful authority to issue It ft directing 
that the deft, be returned to New 
Zealand : — Held : the New South 
Wales magistrate had jurisdiction to 
order the return of deft, under sect. 14 
of Fugitive Offenders Act. 1881. — 
McArthur «. Williams (1986), 65 
O; L. R. 324 ; 42 Argus L. R. 239 ; 
10 A. L. J. 40.— AUS. 

n lib From New Zealand.) — 

Rendition of a fugitive offender may 
be obtained from New Zealand to the 
Commonwealth of Australia under 
Part II of the Fugitive Offenders Act, 
1881. for an offence against the law 
obtaining In any part of the Common- 
wealth where. such offence is alleged 
to have been committed. — Godwin v. 
Waiekb. [1938] N. Z. L. R. 712.— 
N.Z. 

so. AppHoatom to Now Guinea.)— 
The provisions of the Imperial Fugitive 
Offenders Aot, 1881, have been properly 
applied to the mandated territory of 
New Guinea by Orders in Council, — 
Fvbost e. Stevenson (1937), 43 Auras 
L. R. 633 : 11 A. It. 3. 905 ; 68 C. L. R. 
628.— AUS. 


PART III. SECT. 1, SUB-SECT. 8. 

sk. Not absconding from jail.) — 
Jaipal Bhaoat v. R. (1821), I. L. R. 
1 Pat. 57.— IND. 

PART I1L SECT, jn, SUB-SECT. 1. 

(p. 891) b .1 — Objection was 

taken to the form of a warrant, as 
falling to show jurisdiction, since It did 
not show that M. was a fugitive 
offender ft that he was charged with an 
offence to which the Aot applied : — 
Held: this objection was unsustain- 
able in view of the faots alleged In the 
warrant. Sc also because the Aot did 
not require the warrant to state that 
the offence charged was an offence 
within the Aot ; moreover, the 
warrant was merely one to apprehend. 
Sc had been endorsed in the maimer 
Drovtded by the Act. — Irish Free 
State t>. Little, [1931] I. R. 39.— 1R. 

b (p. 893) b Whether counsel 

entitled to cross-examine.] — On the 
taking of depositions for the purposes 
of the Fugitive Offenders Act, 1881 
(Imp.), the counsel of accused has no 
right to cross-examine the witnesses. — 
Re Campbell, [1935] N. Z. L. R. 362. — 
N.Z. 

•t. Cancellation of warrant — Juris- 
diction of High Court. }— Although Ex- 
tradition Act, 1908, s. 15, empowers 
the Govt, of India Sc the local Govt, to 
stay proceedings taken under ohap. Ill 
of the Aot ft to direct any warrant to be 
cancelled Sc aocused released, this does 
not oust the jurisdiction of the High 
Ct. to interfere where action has not 
been taken under a valid warrant. — 
Jaipal Bhaoat e. R.(1921), I. L. R. 
1 Pat. 57.— IND. 

•b. Authentication of warrant db de- 
positions.) — In proceedings before a 
magistrate under Fugitive Offenders’ 
Aot, 1881, the endorsed warrant for 
the apprehension of the fugitive bore 
the signature of a person who signed 
as a magistrate; the signature was 
certified by the Acting British Resident 
of the locality. A witness before the 
magistrate gave evidence Identifying 
the signature of the magistrate & of the 
Resident, Sc stated that the magistrate 
was de facto exercising jurisdiction. 
Depositions put before the magistrate 
bearing the endorsement “ True Copy ” 
were similarly signed, certified, ft 
identified : — Held : both the warrant 
Sc the oopy of the depositions were 
duly authenticated as required by 
Fugitive Offenders Aot, 1881 , ss. 5, 29. 
— Rt POUNDALL, Ex p. WILLIAMS 

(1931), 48 N. aw. W. N. 298.— AOS. 

ad. Application of Opeler in Council- 
How proved.] — Promulgation of an 
Order m Council may be proved by the 
production of a oopy of the Govern* 
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ment Gazette containing the notice of 
proclamation of the Order in Connell. 
The application of Fugitive Offenders* 
Acts, 1881 Sc 1915, to a Protected State 
by Order in Council, which is pro- 
claimed In the London Gazette, may be 
proved as an Aot of State by tendering 
a oopy of such Gazette. An Order in 
Council of the State of Perak made the 
penal oode of the Straits Settlements 
applicable In Perak “ upon the publica- 
tion thereof in the Gazette.** A book 
containing' such Order wps in evidence 
before a magistrate & contained a note 
that the Order was published In the 
Perak Government Gazette of a 
oartain date : — Held : this notification 
afforded primd fade evidenoe of the 
due publication of the penal code In 
the State of Perak since it tell within 
the terms of N.S.W. Evidenoe Act, 
1898, No. 11, s. 19 (1 ).— Re Beery, 
Ex p. Williams (1931), 48 N. S. 
W. W. N. 221.— AUS. 

sf. Application must be made in good 
faith .) — An application for the return 
of a prisoner is not made “ In good 
faith m the interests of justice . . .’* 
within Fugitive Offenders Act, 1881 


tion i 

secure the return to a country of a 
person so that he might be there when 
certain civil proceedings, then pend- 
ing, rare heard Sc so that the pltu. In 
those proceedings might be in a more 
advantageous position to obtain civil 
redress . — Re Cook, Ex v. McElwain 
(1982), 49 N. S. W. W. N. 153.— AUS. 


PART III. SECT. 2, SUB-SECT. 2. 

ki. .V-Held : the Presi- 

dent of tiie High Ct. Is M a Judge of 
a Superior Ot.** within sect. 3 of 
Fugitive Offenders Act. 1881, ft a 
District Justice of Dublin Metropolis 
is " a magistrate ’* who may exercise 
the powers conferred by sect. 6 of the 
Act. — Irish Free State v. Little. 
[19311 1. R. 39.— IR. ^ 

•g. Warrant for offence punishable by 
Sitae of Oommomeeolft.}— ' Where the 
warrant is for an offence punishable 
by a law of the State of the Common- 
wealth, ft the evidenoe in support of 
the application lor the warrant of 
remand to the Commonwealth Is that 
the offenoe changed is an offence under 
the law of that State, ft there is no 
evidenoe that It is an offence under the 
law of the C om monw e alth, a warrant of 
remand for the cetnm of the prisoner 
is Invalid, ft he is entitled to a wilt of 
habse m we pm *~R&MiMBDtoQAMmm&' 
55 m N.zTl.R. 158.— N.Z. 
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remaine d uncontradicted at the trial, would 
entitle a reasonable jury to oonvict the alleged 
fugitive upon it* 

Where, in proceedings under this sect., a 
magistrate has found that the evidence pro- 
duced before him raises a strong or probable 
presumption that the alleged fugitive is guilty of 
the offence & has committed him, & the alleged 
fugitive has obtained an order nisi for a 
habeas corpus : Qu. : whether on the argu- 
ment of the order nisi it is open to the High 


Ot. to consider whether the evidence pro- 
duced before the magistrate is sufficient to 
raise a strong or probable presumption of the 
guilt of the alleged fugitive. — R. v . Brixton 
Prison Governor, Ex p. Bid well, [1937] 
1 K. B. 305 ; [1938] 3 All E. R. 1 ; 106 
L. J. K. B. 699 ; 155 L. T. 463 ; 100 J. P. 
458 ; 53 T. L. R. 1 ; 80 Sol. Jo. 876 ; 34 
L. G. R. 461 ; 30 Cox, C. C. 462, D. 0. 

160. Add. Annotation : — Retd. Campbell v . Poliak, 
[1927] A. C. 732. 
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FACTORIES AND SHOPS. 


Part I. — Classification and Definitions. 


1. Add. Annotation : — As to (1) Refd. Kearns v. 
Gee, Walker & Slater, Ltd., [1936] 3 All E. R. 
151. 

8. Add. Annotation: — As to (1) Consd. Mumby 
v. Volp (1929), 141 L. T. 663. 

18. After cross-reference following this case 
add : — 

Factory & Workshops Acts, 1901-1920, In 
relation to Rating & Valuation (Apportion- 
ment) Act, 1928 (c. 44 ).] — See Rates & 
Rating, post. 

17. Add. Annotation : — Consd. Stoke-on-Trent 
Revenue Officer v. Stoke-on-Trent Assess- 
ment Committee & Potteries Electric Trac- 
tion Co., etc., etc. (1930), 143 L. T. 653. 

18. Add. Annotation : — Consd. Stoke-on-Trent 
Revenue Officer v. Stoke-on-Trent Assess- 
ment Committee & Potteries Electric Traction 
Co., etc., etc. (1930), 143 L. T. 653. 

22. Add. Annotation : — Consd. Stoke-on-Trent 
Revenue Officer v. Stoke-on-Trent Assess- 
ment Committee A Potteries Electric Traction 
Co., etc., etc. (1930), 143 L. T. 650. 

28. Citation : — For “ 2 B. & S. 153 ” read “ 8 B. & 

S. 163.’* 

29. Add. Annotations : — Consd. Stoke-on-Trent 

Revenue Officer v. Stoke-on-Trent Assessment 
Committee & Potteries Electric Traction Co., 
etc., etc. (1930), 99 L. J. K. B. 428 ; Stimson 
v . Standard Telephones & Cables, Ltd., [1939] 
2 All E. R. 441. Refd. Skinner v. Breach, 
[1927] 2 K. B. 220. 

29a. Room used for printing working draw- 

ings.] — Defts. were manufacturers of elec- 
trical apparatus, & employed the infant pltf. 
in a room used for the production of blue 
prints & working drawings used for getting 
out specifications & for assembling the 
apparatus manufactured in the factory. 
On Apr. 15, 1935, the infant pltf. was injured 
while working a drying machine consisting 
of a large heated drum about 20 ins. in dia- 
meter revolving at the rate of 1 in. per second 
with a roller across its full width near the 
top & similar rollers at the top & the rear of 
the machine. A canvas-like material passed 
round these rollers, making contact with the 
drum about 6 ins. behind the front roller & 
leaving a gap of 2 ins. between the front 
roller & the surface of the drum. The infant 
pltf. was placing a wet blue print on the drum 
with her right hand & holding a packet of 
sweets in her left hand when her hand was 
caught between the vanvas & the drum & 
her hand & arm were severely burnt. She 
was paid workmen’s compensation -until 
Mar. 1936, when defts. proposed to reduce the 
payments. In May, 1936, arbn. proceedings 
in respect of this reduction were threatened. 
In June, 1937, an action at law was first 
threatened, & in July, 1937, the present 


action was commenced, founded on (i) a 
breach of duty to provide proper supervision 
of pltf., (ii) a breach of the statutory duty 
under the Factory & Workshop Act, 1901, 
s. 24 (6), in allowing a young person to be 
employed in a non-textile factory for more 
than 5 hours without an interval of half-an- 
hour for a meal, (iii) a breach of the statutory 
duty under the Factory & Workshop Act, 
1901, s. 10, in that the drying machine was 
dangerous & not securely fenced, & (iv) the 
fact that the electric motor working the 
drying machine was not controlled by a 
switch within reach of the person in charge, 
contrary to the Electricity Regulations, 
1908, reg. 12. * Defts. contended that (i) the 
room where the infant pltf. was working was 
a factory or workshop or part of one within 
Factory & Workshop Act, 1901, s. 149 (4), 
(ii) the infant pltf. had elected to take work- 
men’s compensation, & could not, therefore, 
claim damages, (iii) the failure to fence was 
not the cause of the infant’s injury, & (iv) the 
infant pltf. was guilty of contributory 
negligence: — Held: (1) on the facts, there 
was no lack of supervision ; (2) there was a 
breach of all the statutory duties above 
referred to, but the breach of duty was not 
in any of these cases the cause of the accident, 
&, therefore, gave the infant pltf. no right of 
action ; (3) the room where the infant pltf. 
was employed was a non-textile factory 
within Factory & Workshop Act, 1901, 
s. 149 (4), being a room wherein manual 
labour was exercised by way of trade or for 
the purposes of gain in or incidental to the 
making of any article or adapting any article 
for sale. The blue prints & drawings were 
not the articles sold, but they were essential 
to the production of the finished article 
in which the factory traded. — Stimson v. 
Standard Telephones & Cables, Ltd., 
J1939] 2 All E. R. 441 ; 160 L. T. 501 ; 83 
Sol. Jo. 440 ; 37 L. G. R. 378 ; revsd ., [1939] 4 
All E. R., 225 C. A. 

36a. Need not be by owner of building.] — 

Mumby v. Volp, No. 98a, post 

38. Add. Annotation : — Consd. Stoke-on-Trent 
Revenue Officer v. Stoke-on-Trent Assess- 
ment Committee & Potteries Electric Traction 
Co., etc., etc. (1930), 143 L. T. 650. 

89. Add. Annotations : — Consd. Stoke-on-Trent 
Revenue Officer v. Stoke-on-Trent Assess- 
ment Committed & Potteries Electric Traction 
Co., etc., etc. (1930), 143 L. T. 650. Refd. 
Stimson v . Standard Telephones & Cables, 
Ltd., [1939] 2 All E. R. 441. 

40. Add. Annotations : — Dbtd. Stoke-on-Trent 
Revenue Officer v. Stoke-on-Trent Assessment 
Committee & Potteries Electric Traction Co., 
etc., etc. (1930), 99 L. J. K. B. 428. Refd. 
Skinner v. Breach, [1927] 2 K. B. 220 ; Stim- 


PART I. SECT. 1, SUB-SECT. 1. 

•a. Flour miB.J — Held : a 14 factory '* 
within Factories Act, 1894. — Selby v. 
Bannioan (1901), 8 S. A. L. R. 21.— 

AUS. 


k 1. .} — R. v. Wo no Sam 

(1929) 52 Can. Orim. Cas. 857. 


-.] — Held : 
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a drying yard, 


situate about fire or tlx yards from 
a factory, was part of the factory. — 
Ramanatham 9. R. (1926), I. L. R. 
50 Mad. 884.— IND. 



Voi. XXIV.— Factorial and Shops. Cases 40 — 680. 


son v. Standard Telephones & Cables, Ltd., 
[1939] 2 All E. R. 441. 

41* After this case add : — 

Factory & Workshops Acts, 1901-1920, In 
relation to Rating & Valuation (Apportion- 
ment) Act, 1928 (c. 44 ).]— See f Rates & 
Rating, post, 

44a. 4t Oooupier ” of laotory.] — Resp. co. was 
charged, as occupier of a factory, which was 
subject to certain regulations made in pur- 
suance of the Factory & Workshop Act, 
1901 (c. 22), s. 79, for the generation, trans- 
formation & distribution & use of electrical 
energy, with having neglected to observe a 
certain provision of the regulations, in that, 
certain work having to be done on a switch- 
• board for high pressure situated in the 
power-station, the oo. failed to make dead 
the switchboard, contrary to the requirements 
of the regulations, & that, in consequence 
of such neglect, a workman was killed. The 


work on the switchboard was being carried 
out by another co., & at the time of the 
accident the work had not yet been completed 
nor had the switchboard been handed over 
in working order to resp. co. The justices 
dismissed the charge,' on the ground that in 
the circumstances resp. co. was not the 
occupier within the meaning of the Act 
at the time of the accident : — Held : (1) as 
the objeot of the switchboard was to control 
the distribution of extremely powerful 
electrical energy which came from resp. co.’s 
power-house, resp. co. was the occupier, 
within the meaning of the Act, & was there- 
fore guilty of the offence with which it was 
charged ; (2) as the switchboard in question 
was not a “ machine or implement moved by 
steam, water or other mechanical power,’* 
within sect. 142 of the Act of 1901, that sect, 
was of no avail to the resp. co. — Turner v. 
Court aulds, Ltd., [1937] 1 All E. R. 407 ; 
81 Sol. Jo. 239, D. C. 


Part II. — Health and Sanitation. 

57. Add. Annotation : — Consd. Yates v. Burnley Rating Authority (1933), 97 J. P. 220. 


Part III.— 

62. Add. Annotations : — Consd. Flower t: Ebbw 
Vale Steel, Iron & Coal Co., [1936J A. C. 200. 
Retd. Dew v. United British S.S. Co. (1923), 
139 L. T. 628 ; Lochgelly Iron & Coal Co. ! 
v. M’Mullan, [1934] A. C. 1 ; Caswell v. 
Powell Duffryn Associated Collieries, Ltd., 
[1939] 3 All E. R. 722. 

68. Add. Annotations : — Refd. Flower v . Ebbw 
Vale Steel, Iron & Coal Co., [1934] 2 K. B. 
132. Generally , Refd. Atkinson v. L. & 
N. E. Ry. (1925), 42 T. L. R. 79 ; Wheeler 
v. New Merton Board Mills, Ltd., [1933] 2 
K. B. 609. 

68. Add. Annotations : — Consd. Sowter v. Steel 
Barrel Co. (1935), 154 L. T. 85 ; Wing v. 
Soar, [1938] 1 K. B. 379, n.. Refd. Fowler v. 
Yorkshire Electric Power Co., [1939] 1 All 
E. R. 407. 

68a. .] — Pltf., in the employ of 

sub-contractors to defts., was working in their 
ower house. The work was at a considerable 
eight from the ground & pltf. was standing 
upon a ladder & to support himself, rested 
his hand upon the track of a travelling crane. 
He was struck by the crane & suffered severe 
injury to his hand & other injuries. The 
jury found that defts. were not, but that the 
sub-contractors were, negligent, & they 
further found that pltf. was not guilty of any 
contributory negligence. The claim in negli- 
gence therefore failed, & the case rested solely 
on a claim of breach of statutory duty under 
Factory & Workshop Act, 1901, s. 10 (1) (c), 
in that the crane was not fenced & not 
equally safe as it would have been if securely 
fenced : — Held : the effect of the provisions 
of Factory & Workshop Act, 1901, s. 10 (1 ) (c), 
was that, where machinery cannot be fenced 
or made as safe as if it were fenced, it could 
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-Accidents. 

not be lawfully used. There had been a 
breach of the statutory duty & defts. were 
liable to pltf. in damages. — Fowler v. 
Yorkshire Electric Power Co., Ltd., 
[1939] 1 All E. R. 407 ; 100 L. T. 208 ; 55 
T. L. R. 375 ; 83 Sol. Jo. 217. 

68b. .] — Resps., the occupiers of a 

factory, provided adequate guards for 
securely fencing the mill-gearing, & exhibited 
a notice prohibiting workmen from removing 
any guard without special instructions. The 
workmen removed nine guards for the pur- 
pose of setting the rollers, &, having replaced 
only eight of the guards, started the rollers. 
Owing to' their neglect, one workman, who 
slipped & fell, was dragged into the coupling 
gear & was killed. An information against 
resps. under 1901 Act, s. 130, for neglecting 
to observe the provision of sect. 10 (1) ( c ) 
that the mill-gearing must be securely fenced, 
was dismissed, on the grounds that resps. 
had taken all adequate precautions by pro- 
viding the necessary guards, & that it was the 
fault of the workmen that caused the 
accident : — Held : under sect. 10 it was 
the duty of resps. not merely to provide 
guards, out to fence the machinery securely, 
& as they had not performed this duty, the 
justices ought to have convicted them. — 
Thomas v . Bolton (Thomas) & Son, Ltd. 
(1928), 139 L. T. 397; 92 J. P. 147; 44 
T. L. R. 040 ; 26 L. G. R. 459 ; 28 Cox, 
C. C. 629, D. 0. 

68c. .] — Resps. were charged 'with 

having failed to have certain mill gearing in 
their factory securely fenced, or in such 
position or of such construction as to be 
equally safe to every person employed or 
working in their factory, in consequence of 
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^ whioh one of their workmen was injured. 
The mill gearing consisted of a countershaft 
12} ft. from the ground to which a belt was 
attached, & the workman was injured in 
replacing the belt. The justices dismissed 
the charge, holding that the said mill gearing 
need not be fenced, as it was as safe os it 
would be if fenced : — Held : as the essential 
purpose of Factory & Workshop Act, 1901 
(c. 22), s. 10 (1) (c), is to provide absolute 
safety, so far as fenoing can provide it, it 
was (dear that the sect, had been contravened, 
& the offence charged was, therefore, proved. 
— Findlay v. Newman, Hender & Oo., Ltd., 
[1987] 4 All E. R. 58 ; 81 Sol. Jo. 901 ; 85 
L. G. R. 621, D. 0. 

68d. .] — Woodworking Machinery Regs., 

1922, made in pursuance of Factory & Work- 
shop Act, 1901, s. 79, imposed upon the 
occupier of a woodworking factory an 
obligation (Reg. 10) to see that every cir- 
cular saw should be fenced, & that the top 
of the saw should be covered by a strong & 
easily adjustable guard, & (Reg. 11 ) to provide 
a suitable “ push stick *’ for use at the bench 
of every circular saw, which is fed by hand, 
to enable the work to be carried on without 
unnecessary risk. Woodworking Machinery 
Regs, also imposed a duty (Reg. 23) upon 
persons employed in a woodworking factory 
to use the “ push stick " provided in com- 
pliance with the Regs. 

Pltf., a boy sixteen & a 1 alf years of age, 
who was in the employment of the deft., 
met with an accident while working at a 
circular saw at which he had previously 
worked for about seventeen months. The 
circular saw was of the most modem type, 
& was fitted with a guard. Pltf., whose work 
was cutting pieces of wood by the circular 
saw, was supplied with a “ push stick " for 
the purpose of pushing through the wood. 
While pltf. was cutting the wood, the fingers 
of his left hand got caught in the saw, causing 
the injury complained of. In an action 
against deft, for breach of statutory duty, 
Tucker, J. held that the accident happened 
through pltf.’s failure to use the * t push 
stick/' & that, though deft, had committed a 
breach of his statutory duty, inasmuch as the 
saw was not securely fenced, pltf. could not 
recover by reason of his contributory negli- 
gence in not complying with his statutory 
duty under Reg. 23 of the Woodworking 
Machinery Regs., 1922, to use the “push 
stick." On appeal : — Held : pltf. coula not 
recover by reason of his negligence in using 
his fingers instead of the “ push stick ” for 
the purpose of removing the off-cut, the 
product of the sawing, which operation con- 
stituted part of the “ work ” for which the 
use of the “ push stick " was required. The 
question whether the mere breach of regula- 
tion by the workman without more would 
disentitle him left open. 

Observations by du Parcq, L. J. upon the 
question whether a breach of statutory duty 


by a workman will prevent him from recover- 
ing damages from his employer to which he 
would otherwise be entitled. Appeal dis- 
missed. — Lewis v. Deny*, [1989] 1 K. B. 
540 ; [1939] 1 All E. R. 810 j 108 L. J. K. B. 
217 ; 160 L. T. 224 ; 65 T. L. R. 391 ; 83 
Sol. Jo. 192, 0. A. 

Annotations : — Refd. Caswell v. Powell Duftryn Associated 

Collieries, Ltd.. £1939] 3 All E. R. 792; Stimson V. 

Standard Telephones & Cables, Ltd., {19391 2 All E. R. 

441. 

71, Add. Annotation » : — Oonsd. Higgins t>. Harrison 
(1932), 25 B. W. C. O. 113 ; Peacock v . 
Oyproc Products, Ltd. (1935), 79 Sol. Jo. 
904 ; Sowter v. Steel Barrel Oo. (1985), 154 
L. T. 85 ; Walker v. Bletchley Flettons, Ltd., 
[1937] 1 All E. R. 170 ; Carey u. Ocean Coal 
Oo., [1938] 1 K. B. 365 ; Wing v . Soar, [1938] 

1 K. B. 879, n. Refd. Atkinson v. L. & 
N. E. Rv. (1926), 42 T. L. R. 79 ; Flower v. 
Ebbw vale Steel, Iron & Goal Co., [1934] 

2 K. B. 132 ; Caswell v. Powell Duffryn 
Associated Collieries, Ltd., [1938] 3 All E. R. 
21 ; Sutherland v. James Mills, Ltd., [1938] 
1 All E. R. 283 ; Stimson v. Standard Tele- 
phones & Cables, Ltd., [1939] 2 All E. R. 
441 ; Vowlea v. Armstrong-Siddeley Motors, 
Ltd., [1938] 4 All E. R. 796. 

71a. .] — Peacock v. Gyproc Pro- 

ducts, Ltd. (1935), 79 Sol. Jo. 904, D. 0. 

71b. .] — Reaps, were charged with 

having failed to have the pinion-wheels of 
parts of their machinery securely f fenced so as 
to be safe to every person employed or work- 
ing in their factory, in consequence of which 
one of their workmen was injured while 
engaged in greasing the machinery while it 
was in motion. Reaps, had put up a notice 
in the factory as follows ; “ Do not put your 
hands in the machinery while it is in motion. 
Persons disregard this notice at their own 
risk.” The pinion-wheels, although usually 
stopped, were occasionally allowed to remain 
in motion, for the purpose of greasing. The 
magistrate dismissed the charge, holding 
that the pinion-wheels were not dangerous 
parts of the machine unless in motion, when 
it was not usual for greasing to be done : — 
Held : as the wheels were dangerous parts of 
the machinery, they ought to have been 
securely fenced, despite the fact that greasing 
was not usually done while the machinery 
was in motion, as it cannot be assumed that 
every person will always exercise the neces- 
sary care. The offence charged was there- 
fore proved. — Chasteney v. Nairn (Michael) 
& Co., Ltd., [1937] 1 All E. R. 376; 81 Sol. 
Jo. 238 ; 35 L. G. R. 195, D. C. 

72. Add. Annotation : — Refd. Wheeler v. New 
Merton Board Mills, Ltd., [1933] 2 K. B. 669. 

72a. .] — Resps. were charged with 

having failed to have certain machinery in 
their factory securely fenced, whigh ma- 
chinery was dangerous to persons employed 
or working there, in consequence of which one 
of their workmen was injured. The. 
machinery consisted of an electrically-driven 


PART HI. SECT. 1, SUB-SECT. 1.— A. 

70 !U. -.1 — A op. WM 

charged under 1901 Act. ». 10 (1) (c), 
with failing to keep its factory m con- 
formity with that Act, in respect that 
a dangerous part of the machinery, the 
cutter of a horlxontal milling machine, 
was not either securely fenced ( or In 


such a position or of tuoh construction 
as to be equally safe to every voreon 
employed or working in the factory 
as it would hare been If it had 
been securely fenoed : — Hsid : (1) the 
question whether a part of tbs 
machinery was “ dangerous M within 
Act wee one of degree, 8t the 
risk involved in the use of the cutter 


did not reaoh a degree sufficient to 
justify that part , being classified as 
dangerous ,r ; ft) in any event, to 
secure a conviction, facts must he 
established to support the second 
branch of the complaint, &, on the 
facts, the charge was not proven. — 
Laupbb v. Babb 8c Stroud, [I9t71 
S. C. (J.) tl,— SOOT, 
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hag Sc polishing steel ban Sc rods. While the 
workman was passing steel bon through the 
reeling-machine, A was endeavouring to pass 
a long rod, which was bent, through the 
machine, he was injured. The justices 
dismissed the charge, holding that the 
machinery was not dangerous, on the ground 
that, inter alia, the workman had no cause to 
put his hand near the gear-wheels, A that the 
m a chine had been inspected by H.M. factory 
inspectors, who did not raise any objection 
to its construction : — Held : as the purpose 
of the Act of 1901 is to provide protec- 
tion against machinery which is dangerous 
in fact, it was not enough to say that, if the 
workman had obeyed his instructions, he 
would not have suffered injury, nor could it 
be said that burden was shifted by the Act 
upon the factory inspector. The offence 
charged was, therefore, proved. — S uther- 
land v. James Mills, Ltd., Executors, 
[1938] 1 All E. R. 283 ; 30 L. G. E. 107, D. C. 

72b. .] — An infant workgirl lost the 

ring finger of her right hand by accident 
arising out of A in the course of her employ- 
ment. She received compensation under the 
Workmen’s Compensation Act for a time, 
A then accepted £20 in purported settlement 
on the promise by the employer to re-employ 
her. No memorandum of this agreement was 
recorded. She worked at this employment 
for five years, when, by reason of trade con- 
ditions, she was discharged. She then com- 
menced an action against the employer for 
damages for personal injuries resultant from 
the employer’s alleged breach of statutory 
duty to fence the machine. The action vas 
tried by a judge alone, who found that the 
injury had been caused by the employer’s 
breach of statutory duty to fence, A that there 
was no contributory negligence on the part 
of pltf. He* however, also found, having 
regard to the fact that the infant had received 
employment for five years after her accident 
under the agreement, that the agreement to 
accept compensation, though not registered, 
was lor her benefit A therefore binding, with 
the result that the action was barred by 
Workmen’s Compensation Act, 1925 (c. 84), 
s. 29, of the Act. The infant appealed : — 
Held: (1) without deciding whether the 

X ement was for the infant’s benefit or 
bher further proceedings might be taken 
under the Workmen’s Compensation Act, 
the action for breach of statutory duty 
failed because, on the evidence, the machine 
was not a dangerous machine within Factory 
A Workshop Act, 1901 (c. 22), s. 10, A there- 
fore there was no duty on the employer to 
fence it; (2) on the evidence, the accident 
was caused by the negligence of pltf., which 
was a complete defence to the action even if 
such negligence had only been of a con- 
tributory character. — Higgins v. Harrison 
(1932), 25 B. W. O. C. 113, 0. A. 

Annotations .* — As to (t) Oonsd. Rudd v. Elder Dempster A 


72c. What amounts to “ dangerous. 9 *] — 

Pltf. was employed by defts., a firm of brick- 
makers, A was being taught to drive a 
mechanical excavator. When going, as he 
was entitled to do, to the tool-box, he slipped 
A his leg was caught A severely injured by a 
wheel of the machine which was not cased or 
fenoed. No negligence on the part of anyone 
was alleged. Pltf. claimed that the absence 
of fencing made the machine a dangerous 
machine, A claimed damages for breach of 
statutory duty : — Held : in considering 
whether machinery is dangerous, it must not 
be assumed that everybody will always be 
careful. A part of a machine is dangerous 
if it is a possible cause of injury to anybody 
acting in a way in which a human being may 
be reasonably expected to act in circumstances 
which may be reasonably expected to occur. 
In the circumstances the part of the machine 
complained of was a dangerous one within 
Factory A Workshop Act, 1901 (c. 22), s. 10. 
— Walker v. Bletchlby Flettons, Ltd., 
[1937] 1 All E. R. 170. 

Annotation : — Reid. Stimson v. Standard Telephones & 
Cables, Ltd., [1939] 2 All E. R 441. 


74a. Machinery in electrical station — What 

amounts to.]-— The first deft., as suppliers of 
electricity, conveyed high voltage current to 
kiosks in which transformers were housed. 
These kiosks, which had been manufactured 
A supplied to the first defts. by the second 
defts., were arranged in three cubicles. In 
one there was the transformer, in another 
switches A busbars, A in the third an oil 
switch. The cubicles were separated by 
insulating material, but in the particular 
kiosk in question the insulating material 
did not extend to the back of the cubicle 
but left a space of about 0 ins., A one of the 
busbars in the adjoining cubicle came within 
2 ins. of this space. By reason of this faulty 
construction a workman came into contact 
with the busbar when it was alive, A was 
killed. The executrix of the workman sued 
both the supply co. A the manufacturers of 
the kiosk for breach of common law A statu- 
tory duty: — Held : (1) the kiosk was an 

electrical station within Factory A Work- 
shop Act, 1901, Sched. VI, para. (20), A, as 
there was not efficient screening of the 
dangerous parts in accordance with the pro- 
visions of that Act, there was a breach of 
statutory duty by the first defts. ; (2) there 
was a breach of the common law duty by the 
first defts. in that they did not provide their 
employee with a safe place in which to work ; 
(3) the manufacturers of the kiosk were not 
liable, as there had been ample opportunity 
for examination of the kiosk by the first 
defts., A, therefore, the proximate relation- 
ship of the manufacturers did not extend 
beyond their customer, the first deft., to the 


7ba t - 


— Defts. were 


the oooupien of a factory. A workman 


shafting. 




round 


caught to the 
& killed. No 


in It. An information against deft*. 
char ged that, contrary to Factory 
A workshop Act, 1901. a 10 (1) (c), 
a part of the mill gearing, namely, 
a lme of shafting, was neither securely 
fenced nor in such a porftfcm nor oi 
such construction as to ha equally as 
safe to every person employed or work- 
ing in the factory as If It had been 
securely fenced. The justices rtfrmlmsd 
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the information, hut stated a case for 
the opinion of the K. B. D, : — Held : 
defts., in failing to fence the line of 
shafting, had contravened Factory A 
Workshop Act, 1901. a 10 (1) (e), A 
should be oon rl ote d . — Mikutht or 
Laboub fob Nobshsrn Xheland «. 
COWDY A iSonb, [1099] N. L 110.— 
IR. 
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workman. — Paine v. Colne Valley Elec- 
tricity Supply Co., Ltd., & British 
Insulated Cables, Ltd., [1938] 4 All E. B. 
803 ; 160 L. T. 124 ; 65 T. L. B. 181 ; 83 
Sol. Jo. 116 ; 37 L. G. B. 200. 

76a. .] — A workman in a factory injured 

his hand in a machine so constructed that it 
could only be operated by the workman 
actuating a safety device with one hand & the 
operating lever with the other. On the 
hearing of an information against the 
occupiers of the factory charging them with 
an offence against sect. 10 of 1901 Act, the 
justices held that the machine was “ equally 
safe to every person employed or working 
in the factory as it would be if it were 
securely fenced” within sub-sect. (1) (c) of 
that sect., & they therefore dismissed the 
information : — Held : the word “ safe ” in the 
sub-sect, meant actually safe, not merely 
reasonably or practically safe, & the justices 
ought to have convicted resps. — Sowter v. 
Steel Barrel Co., Ltd. (1936), 164 L. T. 
86 ; 99 J. P. 379 ; 33 L. G. B. 376, D. C. 

Annotations: — Reid. Ohasteney t>. Nairn (Miohael) & Co., 
[1937] 1 All E. R. 370 : Vowles v. Armstrongr-Siddeley 
Motors, Ltd., [1938] 4 All E. R. 790. 

76b. Machinery equally safe fenced or un- 

fenced — Overhead shaft.] — Resps. were the 
occupiers of a factory in which was a machine 
driven by a pulley fixed on a horizontal shaft, 
which formed part of the mill gearing. The 
driving belt slipped off the pulley & an 
employee of resps. attempted to put it back 
while the shaft was running & sustained 
injuries. The shaft & pulley were about 
thirteen feet from the floor & they were not 
fenced or guarded. In attempting to put 
on the belt the workman stood on a beam 
about seven feet from the floor, & was acting 
contrary to resps.* instructions. Resps. were 
summoned for not having the shaft fenced, 
but the justices, being of opinion that any 
fence would have been useless owing to the 
shaft being thirteen feet above the ground, 
dismissed the case : — Held : the finding of 
the justices was not equivalent to a finding 
that the shaft was “ in such position or of 
such construction as to be equally safe to 
every person employed or working in the 
factory as it would be if it were securely 
fenced,” which was the requirement of 1901 
Act. s. 10 (1) (c), & there would have been no 
evidence to support the latter finding. — 
Atkinson v. London & North Eastern Ry. 
Co., [1926] 1 K. B. 313; 96 L. J. K. B. 266; 
134 L. T. 217 ; 90 J. P. 17 ; 42 T. L. R, 79 ; 
23 L. G. R. 702 ; 28 Cox, C. C. 112, D. C. 

Annotations : — Comd. Sowter e. Steel Barrel Oo. (1935), 154 
L. T. 85 ; Wing t>. Soar, [1938] 1 K. B. 379, n. Reid. 
Findlay v. Newman, Hender & CJo., [1937] 4 All E. R. 58 ; 
Fowler v. Yorkshire Electric Power Go., [1939] 1 All E. R. 
407. 

76o. Fencing removed for examination & 

lubrication.] — Resps. were the occupiers of a 
factory in which there was a machine the 
dangerous parts of which were ordinarily 
protected by a metal guard. In Dec. 1936, 
the guard was removed to facilitate experi- 
ments with bearings of a new type & for the 
purpose of examination & lubrication. In 
Feb. 1937, while the guard was still removed, 
an accident occurred. Resps. were charged 
with offences under Factory & Workshop 
Act, 1901 (c. 22), based on the allegation that 
they were occupiers of a factory containing 


dangerous machinery which was not securely 
fenced, contrary to sect. 10 (1) (c) of that 
Act. Resps. pleaded by way of defence 
that the dangerous parts of the machine were 
necessarily exposed for the purposes referred 
to in sect. 10 (1) (d) of the Act. The justices 
dismissed the charges : — Held : the exemp- 
tion in para, (d) of sect. 10 (1) of Factory & 
Workshop Act, 1901 (c. 22), applied also to 
para, (c) of that sub-sect., & where it was 
proved that the fencing of dangerous parts 
of machinery was removed for any of the 
purposes set out in para. (d) f the occupier 
of the factory could not be convicted of a 
breach of para, (c) ; also the exemption in 
para, (d) provided no defence where there 
had been a failure to fence at all. — Atkinson 
v. Baldwins, Ltd. (1938), 168 L. T. 279 ; 
102 J. P. 168 ; 36 L. G. R. 333 ; 31 Cox, C. C. 
33, D. C. 

76d. .]— -Pltf. was injured while working on a 

guillotine machine, which was fitted with a 
guard in front of the knife. There was a gap 
of seven-sixteenths of an inch between the 
bottom of the guard & the bed-plate. Above 
the lower edge of the knife, there was an 
unguarded space, through which it was 
possible for a man to put his fingers. The 
jury found that the machinery was securely 
fenced, that pltf. did not materially con- 
tribute to the cause of the accident, & that 
defts. were not negligent either in not fitting 
a guard above the knife, or in not making sure 
that the existing guard was properly secured ; 
— Held : the duty to fence is an absolute 
one, & a machine must be provided with such 
a guard that it is safe even in the case of an 
inadvertent act on the part of the workman. 
The verdicts were, therefore, mutually 
exclusive & contradictory, & a new trial was 
ordered. — Vowles v. Armstrong-Siddeley 
Motors, Ltd., [1938] 4 All E. R. 796 ; 65 
T. L. R. 201 ; 82 Sol. Jo. 1048, C. A. 

76e. Statutory duty to use guard.] — The Wood- 
working Machinery Regulations, 1922, im- 
posed upon the occupier of a woodworking 
factory an obligation (Reg. 17) to provide 
when practicable the cutter of every vertical 
spindle moulding machine with the most 
efficient guard, & (Reg. 21) to maintain the 
guards required by those Regulations in an 
efficient state, which must be constantly 
kept in position while the machinery is in 
motion. The Regulations also imposed a 
duty upon every person employed on a wood- 
working machine (Reg. 23) to use & maintain 
in proper adjustment the guards provided in 
accordance with the Regulations. In defts.* 
woodworking factory there was a spindle 
moulding machine in which the circular saw 
was protected by a pair of fences when the 
machine was being used for grooving a 
straight piece of wood, but which ^ad to be 
removed when the machine was being used 
for grooving curved wood. A factory 
inspector visited the factory & required 
defts. to provide a proper guard for curved 
work. This was done, but the guards had 
to be constantly changed according as the 
machine was being used for straight work 
or for curved work. Defts.* managing 
director gave an order to pltf., who was 
working the machine, not to use the guard, 
because it was a waste of time. In conse- 
quence pltf. did not use the guard, with the 



yoL 

result that his hand came in contact with the 
saw Sc he was injured. Pltf., who was under 
twenty-one years of age, received certain 
weekly payments under Workmen’s Com- 
pensation Act, 1925. Subsequently he com- 
menced an action at common law to recover 
damages for his personal injuries, alleging 
that defts. had been guilty of a statutory 
breach of duty in failing to fence the machine. 
Hilbery, J m held that he could not recover, 
as he had himself committed a breach of 
statuto ry duty imposed upon him by Reg. 23 
of the Woodworking Machinery Regulations 
in failing to use & maintain the guard. On 
appeal : — Held : there was not a guard 
provided by the employers within the 
Reg. 23 of the Woodworking Machinery 
Regulations, 1922, Sc therefore pltf. was not 
committing a breach of statutory duty in 
failing to use Sc maintain a guard provided 
in accordance with the Regulations. It was 
true that there was a guard upon the premises 
near where pltf. was working, but he had been 
told by his employers not to use it. When 
ltf. was ordered not to use the guard, it 
ad been taken .^way, just as much as if it 
had not been provided at all ; further, pltf., 
being an infant, was not bound by the fact 
that he had accepted weekly payments under 
the Workmen’s Compensation Act, 1925, as 
it was more to his benefit to bring an action 
at common law in order to recover damages 
for his personal injuries than to make a claim 
for compensation under the Act of 1925. 

Per Greer, L. J. : The case ought also to be 
decided in favour of pltf. upon the ground 
that a man cannot take advantage nf his 
own wrong. Defts. were not entitled to tcke 
advantage of the order they had given to 
pltf. not to use the guard, whereby they had 
prevented him from performing his duty 
under Reg. 23.- -Murray v. Schwachman, 
Ltd., [1938] 1 K. B. 130 ; [1937] 2 All E. R. 
08 ; 108 L. J. K. B. 354 ; 160 L. T. 407 ; 
53 T. L. R. 458 ; 81 Sol. Jo. 294 ; 30 B. W. 
C. 0. 460, C. A. 

Annotations : — Reid. Lewis v. Deny6, [1938] 2 All E. R. 813; 
Stimson v . Standard Telephones & Cables, Ltd., [1939] 2 
All E. R. 441. 

79. Add, Annotations : — As to ( 1) Refd. Locbgelly 
Iron Sc Coal Co. v. M‘Mullan, [1934] A. C. 1 ; 
Caswell v. Powell Duffryn Associated Col- 
lieries, Ltd., [1939] 3 All E. R. 722. As to 
(2) Refd. Flower v. Ebbw Vale Steel, Iron & 
Coal Co., [1938] A. C. 200. 

80. Add, Annotations: — As to (1) Consd. Dew v. 
United British S.S. Co. (1928), 139 L. T. 028. 
Apld. Higgins v. Harrison (1932), 25 B. W. 
C. C. 113. Distd. Rudd t>. Elder Dempster 
& Co. (1932), 49 T. L. R. 202. Refd. Caswell 
v . Powell Duffryn Associated Collieries, Ltd., 
[1939] 3 All E. R. 722 ; Lewis v. Deny6, 
[1939] 1 K. B. 540 ; The Napier Star, [1939] 
P. 330 ; Square v. Model Farm Dairies 
(Bournemouth), Ltd., [1939] 2 K. B. 365 ; 
Stimson v. Standard Telephones & Cables, 
Ltd., [1939] 2 All E. R. 441 ; Youngman v. 
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Pirelli General Cable Works, Ltd. (1939), 
160 L. T. 489. At to (2) Consd. Knott v. 
London County Council, [1934] 1 K. B. 
126 ; Lochgelly Iron Sc Coal Co. v. M‘Mullan, 
[1934] A. C. 1 ; Wheeler v. New Merton 
Board Mills, Ltd., [1933] 2 K. B. 689. Refd. 
Flower v. Ebbw Vale Steel, Iron Sc Coal Co., 
[1930] A. C. 200 ; Kearns v. Gee, Walker Sc 
Slater, Ltd., [1936] 3 All E. R. 151 ; Murray 
v. Schwachman, Ltd., [1937] 2 All E. R. 08. 
Generally, Refd. Craze v. Meyer-Dumore 
Bottlers’ Equipment Co., [1930] 2 All E. R. 
1150. 

81a. .] — Higgins v, Harrison* 

No. 72b, ante , 

81b. .] — Defts. installed in their 

factory a circular saw, which in breach of a 
statutory duty was improperly fenced. A 
workman was injured while testing the 
machinery of the saw in a manner which was 
held to be the direct cause of the accident. 
In an action for damages for personal injuries 
it was argued on behalf of the workman that, 
in order to prevent him from obtaining com- 
pensation based upon a breach of a statutory 
duty, there must be contributory negligence 
on the part of the workman limited to acts 
done in breach of some order or done outside 
the ambit of his employment : — Held : the 
negligence of a workman which would prevent 
him from obtaining compensation based upon 
a breach of a statutory duty was negligence 
of the ordinary kind, & as the workman had 
been negligent in the present case he could 
not recover. — C raze v. Meyer-Dumore 
Bottlers’ Equipment Go., Ltd., [1930] 2 
All E. R. 1150 ; 80 Sol. Jo. 552, 0. A. 

Annotations : — Reid. Caswell v. Powell DulTryu Associated 
Collieries. Ltd., f 19391 3 All E. R. 722 ; Lewis v. Deny6, 
J1939 J 1 K. B. 540. 

81 c. .]— Lewis v. Deny£, No. 08d, 

ante . 

81 d. Breach not cause of injury.] — S timson 

v. Standard Telephones Sc Cables, Ltd., 
No. 29a, ante. 

91. Add, Annotation : — As to (2) Consd. & Expld. 
Mumby v . Volp (1929), 141 L. T. 663. 

92. For 14 69 L. T. 822 ” read “ 79 L. T. 022.” 

98a. Duty to keep In repair & tree from obstruction 

— Part of factory in occupation of lessee.] — The 
supply of mechanical power referred to in 
Factory Sc Workshop Act, 1901 (c. 22), 
s. 149 (1), is not limited to the case of supply 
by the owner of the building, Sc there is no 
reason to read into the sub-sect, after the 
word “ supplied ” the words “ by the owner.” 

X. owned a building which was a factory 
where more than forty persons were employed, 
& carried on business as a shirt manufacturer 
in the basement & on the ground Sc first 
floors. The second floor was unoccupied. 
The third & fourth floors were let to Y., 
who carried on business there as a blouse 
manufacturer, employing more than forty 
persons. The factory of X. Sc that of Y. 
were respectively worked by separate & 


81 iii. .1— In an 

notion by the widow of a deceased 
employee against his employer pltf. 
alleged that deft, in contravention of 
factories ft Shops Act, 1812 (N.8.W.), 
neglected ft omitted securely or at all 
to fence the dangerous parts of a 
machine whereby deceased was injured 
ft died. The Jury returned a general 


verdict for deft. :—He2d : in the par- 
ticular ci r cumst an ces there should be 
a new trial, there having been a mis- 
direction on the question of contribu- 
tory negligence upon which the jury 
might have acted. — Oo field t>. Water- 
loo Case Oo.. Ltd. (1824), 34 C. L. R. 
363.— AUS. 

•1 tv. .1— Con- 


tributory negligence is not a defence to 
an action to reoover damages for 
personal injury, caused by a breach 
of an absolute statutory duty imposed 
for the benefit of a class of persons, of 
which pltf. is a member. — Boubke v . 
Butterfield ft Lewis, Ltd. (192" 
38 C. L. R. 864 ; 27 8. R. N. 8. 

339 ; [1927) Argus L. R. 8.— -AU8. 
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distinct electric motors, d rfv® by electricity 
generated & supplied by the electricity 
undertaking of a municipal corpn. & each 
factory had a separate meter, without this 
supply of electricity the electric motors could 
not be driven : — Held : mechanical power, 
namely, electrical current, was supplied to 
different parts of the same building within 
sect. 149 (1). Accordingly, as the budding 


was a tenement factory* etc., the owner, 
was responsible under sect. 14 <fl>, (7) of the 
Act that the means of escape in case of fire 
provided throughout the factory, including 
the two floors occupied by Y., should be 
maintained in good condition k free from 
obstruction. — Mumby v. Vox*, [1980] 1 K. B. 
460 ; 99 L. J. K. B. 213; 141 ll T. 688 ; 93 
J. P. 197 ; 27 L. Q. B. 694, D. 0. 
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104. Add . Annotation : — As to (2) Consd. Smith v. 
Cammell Laird & Co., [1938] 8 All B. R. 52. 

106. Add. Annotation : — Refd. Smith v. Cammell 
Laird & Co., [1938] 3 All E. R. 52. 


109. Add. Annotation : — Refd. Smith v. Cammell 
Laird & Co., [1938] 3 AU E. R. 52. 

118. Add. Annotations: — Polld. Manchester Ship 
Canal Co. v. Director of Public Prosecutions, 
[1930] 1 K. B. 547. Consd. Hawkins v . 
Thames Stevedore Co. & Cold Storage Co., 
[1936] 2 All E. B. 472. Refd. Hamilton v. 
Shelton Iron, Steel & Coal Co., Leigh v . 
Same, Timmins v. Same (1926), 96 L. J. K. B. 
295 ; Lewis v. Quest, fceen A Netttefolds, 
Watkins v. Same, Tucker v. Same, Ingram v. 
Crawshay (1927), 90 L. J. K. B. 004; Bevan 
v . Nixon’s Navigation Co., [1929] A. C. 44, 

122. Add. Annotation : — Refd. Smith v. Cammell 
Laird & Co., [1938] 3A11B, R. 52. 

124. Add. Annotation :—As to (1) Refd. Smith v. 

Cammell Laird So Co., [1938] 3 All E. B. 52. 
186. Add. Annotation : — Consd. Smith v. Cammell 
Laird & Co., [1938] 3 All E. R. 52. 


188, Add . Annotations : — Refd. Russell v . Criterion 
Film Productions, Ltd., [1930] 3 All E. R. 
027 ; Wilsons Sc Clyde Coal Co. v. English. 
[1937] 3 All E. R. 028. 

187. Add. Annotation: — Folld. Manchester Ship 
Canal Co. v. Director of Public Prosecutions, 
[1080] 1 K. B. 547. 

138. Add. Annotations : — Consd. Hawkins v. 
Thames Stevedore Co. & Cold Storage Go., 
[19301 2 All E. R. 472. Refd. Manchester 
Ship Canal Co, v. Director of Public Prosecu- 
tions, [1930] 1 K. B. 547. 

188a* Books Re g ulations, 1925.] Reg. 34 pro- 

vided : 41 (a) Where there is more than one 
hatchway, if any hatch of a hold exceeding 
five feet in depth measured from the level 
of the deck in which the hatch is situated 
to the bottom of the hold, is not in use 
for the passage of goods, coal, or other 
material, or for trimming, 4s the coamings 
are leas than two feet six inches in height, 
such hatch shall either be fenced to a height 
of three feet or be securely covered . . .” : — 
Held : (1) the duty of fencing or covering a 
hatch, in compliance with reg. 34, which 
was not in use but which had been used 
during the process of unloading a ship lay 
upon the person who by himself, his agents, or 
workmen carried mi the process of unloading, 
A not upon the owner, master, or offioer in 1 


charge of the ship ; (2) for the purposes of 
the 1901 Act, the covering of a hatcn which 
had been used for the purpose of unloading 
the ship was ancillary to the main work of 
unloading, & the work of unloading was not 
completed till the hatch was covered. — 
Manchester Ship Can ax Co. v. Director 
op Public Prosecutions, [1930] 1 K. B. 
547 ; 99 L. J. K. B. 230 ; 143 L. T. 113 ; 40 
T. L. R. 163 ; 18 Asp. M. L. O. 140, D. 0. 


Annotation : — As to (! 
Co. & Cold Storage 


Gonad. Hawkins v. Thamas Stevedore 
o.. [1936] 2 All E. R. 472. 


188b. .] — A workman in a ship in dock 

fell through a hatchway of which the fencing 
had become loose & was injured. He was 
employed in replacing the insulation on 
refrigerator pipes, & his employers were in no 
way connected with either of tlefte. He 
sued the stevedores working on the hatch, 
A the owners, for negligence do breach of 
their statutory duty to light the ship 
efficiently & to fence the hatchway while it 
remained open. The Factory & Workshop, 
Dangerous Sc Unhealthy Industries Regula- 
tions, 1934, reg. 12, provides that decks 
where work is being done must be efficiently 
lighted when 44 processes,” which include 
unloading, are being carried on. Defts. 
contended that the 44 process ” was finished 
when the hatchways had been fenced in 
accordance with the regulations; Sc also 
that pltf., who was not engaged in any of the 
processes, was not witmn the benefit of 
reg. 37, which provides for the fencing of 
hatchways: — Held : tt) the process of un- 
loading continues until all the hatch covers 
have been replaced ; (2) on the authority of 
Manchester Ship Canal Co. v. Director of 
Public Pro8emdtons t No. 138a, the effeot of 
Docks Regulations, 1925, was to protect any 
workman employed in the ship even if not 
employed on any of the processes St the 1934 
Regulations did not withdraw this protec- 
tion. — Hawkins v. Thames Stevedore Co., 
Ltd. & Union Cold Storage Co., Ltd., 
[1936] 2 AH E. R. 472 ; 80 Sol. Jo. 387. 


138o. .] — Pltf., employed as a labourer, 

was assisting in the unloading of tinfber from 
defts.' ship. Having finished unloading one 
kind of timber, a different skid was required 
to unload the next kind. It was suggested 
to pltf. that a suitable skid was to be found 
in the after part of the ship St he proceeded 
there in search of one. In a badly lighted 
part of the deck space he fell down an open 
hatch A was injured. It was contended for 
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deft*, that there warn no invitation to pltf. 
to go to the part of the ship where the 
accident happened. Pltf. rolled upon a 
broach of the regulations made under the 
Factory dp Workshops Act, 1901 (c. 22), 
e* 79, namely, that in breach of reg. 12 (e) the 
deck space was insufficiently lighted A in 
breach of reg. 87 to) the hatch was in- 
sufficiently fenced. The only fence in the 
present case was some distance from the 
hatch A in any event of an insufficient height : 
— Held: (1) pltf. was an invitee A was 
entitled to recover; (2) in the above reg. 
12 <c) “ required to proceed ” does not 
necessarily mean ordered to proceed ; but 
includes anyplace where a workman might 
properly go for ropes, slings, skids, etc. ; 
(3) in the above reg. 37 (a) “ accessible ” 
means accessible without reasonable let or 
hindrance Sc the “ fence ** is a fence situated 
in close proximity to a single hatch. — 
HBNAGHAN V. REDEREBJT FORANGIRENE, 
[1936] 2 All E. R. 1426. 

133d. Hatch covering not strengthened — Docks 
Regulations, 1934.1 — Five stevedores were 
loading a ship, Sc. following instructions given 
to them by the natch foreman, a servant of 
deft, co., placed 49 tons of iron upon a 
between-deok hatoh covering. The hatch 
covering collapsed Sc pltfs. fell into the hold 
Sc were injured. The claim in negligence 
was barred by the doctrine of common 
employment, & relianoe was placed upon a 
breach of statutory duty imposed by Docks 
Regulations, 1934, regs. 36, 38, made under 
Factory Sc Workshop Act, 1901 (c. 22). 
Reg. 36 requires a deck-stage or cargo-stage 
to be substantially constructed. Sc reg. S3 
provides that no cargo shall be loaded or 
unloaded by a fall or sling at any intermediate 
deck unless either the hatch at that deck is 
securely fastened or a Becure landing platform 
has been placed across it: — Held: (1) the 
ct. was bound by the dictum of Scrutton, 
L.J., in HiUen & Pettigrew v. I.C.I. {Alkali), 
Ltd.> to hold that the hatch of a ship is not a 
deck-stage or cargo-stage within the meaning 
of that word in reg. 36 ; (2) the placing of 

the weight of iron upon the hatch coverings 
when they were not so strengthened Sc rein- 
forced as to be capable of bearing the weight 
imposed upon them was a breach of reg. 38 ; 
(3) reg. 38 imposes a duty upon the ship- 
owner Sc does not impose a duty upon the 
persons employed in the process of loading or 
unloading. It could not, therefore, be said that 
pltfs. were guilty of any breach of statutory 
duty. — Hanlon v. Poet op Liverpool Steve- 
doring Co., Ltd., [1937] 4 All E. R. 39. 

188e. Defective staging — Shipbuilding Regulations, 
1981.] — Shipbuilding Regulations, 1931, made 
in respect of the construction Sc repair of 
ships in shipbuilding yards provide that it 
shall be the duty of the occupier to comply 
with the Regulations, A by Part II., reg. II (b), 
that all staging shall be securely constructed 


of sound Sc substantial material Sc shall be 
maintained in such condition as to ensure 
the Safety of all persons employed. 

Defte. were constructing in their ship- 
building yard a vessel for shipowners, which 
had been launched Sc placed for finishing in 
a wet dock in that yard. For the purposes 
of their building operations defts. had erected 
in the lower forehold of the vessel a staging, 
which they no longer used, though their 
inspectors still examined it from time to 
time. The shipowners employed an insula- 
tion co. to do certain work in the vessel, Sc 
defts. allowed that co. to occupy Sc use the 
staging in the course of their work. Owing 
to a defect in the staging, pltf., an employee 
of the insulation oo., while engaged in their 
work fell from the staging Sc was injured. 
Pltf. brought an action against defts. for 
damages for personal injuries alleged to have 
been ct used by the negligence of defts., Sc 
by their breach of the statutory duty im- 
posed upon them by the Regulations : — 
Held : the Regulations, as regards their 
provisions for the security of staging, did not 
so affect sect. 104 of the Act as for the pur- 
poses of the case to render the shipbuilding 
yard the only possible factory Sc the ship- 
builders the only occupiers, or necessarily 
to prevent premises forming part thereof 
from becoming a factory Sc the occupier of 
such premises from being the occupier of a 
factory ; the part of the vessel in which the 
staging was erected constituted a factory 
within the meaning of the Act Sc the Regula- 
tions, the occupiers of which were not defte. 
but the insulation co. ; defts. were under no 
duty to maintain the staging ; Sc the action 
failed Sc should be dismissed. — Smith v. 
Oammbll, Laird & Oo., Ltd., [1938] 2 K. B. 
700 ; [1938] 3 All E. R. 62 ; 107 L. J. K. B. 
529 ; 169 L. T. 25 ; 54 T. L. R. 730 ; 82 
Sol. Jo. 392 ; 36 L. G. R. 641, 0. A. ; revad 
[1939] 4 All E. R. 381, H. L. 

188f. .] — Hayes v. Mills Sc Knight, 

Ltd. (1939), 83 Sol. Jo. 640. 

188g. Unloading ship — Docks Regulations, 1934.]— 
Peck v. Hull and East Coast Stevedoring 
O o., Ltd. (1938), 82 Sol. Jo. 163, C. A. 

148. Add, Annotation : — Consd. Westripp v. Bal- 
dock, [1938] 2 All B. R. 779. 

144. Add. Annotation : — Held. Westripp v. Bal- 
dock, [1938] 2 All E. R. 779. 

145. Add. Annotation : — Consd. Smith v. Cammell 
Laird & Oo., [1938] 3 All E. R. 52. 

153. Add. Annotation : — Retd. Stroud v . Bath Gas 
Light Sc Coke Co. (1927), 137 L. T. 623. 

158a. “ Temporarily used M — Machinery not 

in actual use.] — By Factory Sc Workshop 
Act, 1901 (c. 22), s. 79, the Secretary of State 
may make regulations in respect of dangerous 
machinery. By sect. 105 the provisions of 
the Acts with respect ( inter alia) to fines in 
reepect of death or injury are applicable as if 
any premises on which machinery worked by 
steam, water, or other mechanical power is 
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were employed by builders to erect 
* machine for nee in the 

of a budding which toe 

It owe to toe buthtere. It wee not 


need until after it wae handed over; 
when it oottapeed, owing to defects in 
its construction, causing ini uric* to 
asrtainworkmen : — Held : too scaffold- 
were guilty of an olfenoe under 
_ (a) of the Building (Amend- 

I 5) Regs., 1231, in reepect that a 

infcy of compliance with the Rags, 
was tmpoeed upon them as well as 


para. 4 
ment: ' 
duty 


upon the builders ; Sc the fact that the 
Regs, applied only to premises in 
which machinery was “ temporarily 
used ” did not preclude the commission 
of an offenoe under para. 4 (a) before 
the date on which the machine was 
brought into actual use. — Scaffold- 
dcq( Grbat Britain), Ltd. *• Btrat 

119391 a a (J.) e.< 
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temporarily used for the purpose of the con- 
struction of a building or any structural work 
in connection with a building were included 
in the word “ factory/* & as if the person 
who by himself, his agents or workmen, 
temporarily uses any such machinery for the 
before-mentioned purpose were the occupier 
of a factory. The Secretary of State, in 
pursuance of s. 79, made certain regulations 
casting upon employers of workmen the duty 
of fencing flooxvopenings with a suitable guard 
rail & toe board or other efficient means : — 
Held : (1) the words 44 temporarily used ” are 
not confined to the actual moment when the 


machinery is in use, but extend to the whole 
period during-which the machinery is available 
for use in the constructional work, & there- 
fore that persons who had brought such 
machinery upon the promises were liable to 
conviction as the occupiers of a factory in 
respect of the death of a workman who fell 
through an uufenced shaft at a time when 
the meohanical hoist for which the shaft was 
made was not in use ; (2) the words 

“ employers of workmen M imposed upon 
sub-contractors, engaged in laying floors in 
a building in course of erection, liability in 
respect of the death of one of their workmen 
who fell through an unguarded well hole which 
the sub-contractors had left for a staircase in 
the construction of which the sub-contractors 
were not concerned. — Barnett v. Caxton 
Floors, Ltd., Butler v. Kleine Patent 
Fire Resisting Flooring .syndicate. Ltd. 
(1928), HO L. T. 188 ; 93 J. P. 59 ; 45 T. L. R. 
HU 27 L. G. R. 27; 28 Cox, C. 0. 558, 


168b. Electric crane.] — By para. 31 of the 

Building Regulations, 1926, made under 
Factory & Workshop Act, 1901 (c. 22), 
which apply to all premises on which 
machinery worked by steam, water or other 
mechanical power is temporarily used for the 
purpose of the construction of a building : 
* Any part of the premises in which any 
person is habitually employed shall be 
covered in such a manner as to protect any 
person who is working in that part from being 
struck by any falling material or article.” 

Pltf., a bricklayer, having been struck while 
at work on a building under reconstruction 
by brioks falling from a higher floor <fc thereby 
injured, claimed damages for negligence, as 
having been due to the breach of a statutory 
regulation — namely, para. 31 set out above. 
The county ct. judge dismissed the action 
on the ground that the scaffolding where the 
accident happened having only been in 
position for a day & a half, neither pltf. nor 
any other person was habitually employed 
there. On appeal : — Held : (1) 44 mechanical 
power ” includes an electric crane ; (2) the 
regulation assumed that workmen would have 
to move about from one part of the premises 
to another & imposed a duty upon the 
employers to afford protective cover a 
falling material in all parts of the bu 

where it might be required, for the t 

of any person who might be working there. 
Fltf. was therefore entitled to recover 
damages for his injury, — Kearns v. Gee, 
Walker & Slater, Ltd., [1937] 1 K. B. 187 ; 
[1936] 3 All E. R. 151 ; 106 L.J. K. B. 10 ; 

h T ; 619 5 63 T. L. R. 38 ; 80 Sol, Jo. 
854, C. A. 


179a. Duty of contractor.] — The statutory 

duties imposed upon a contractor engaged in 
the construction of a building by the pro- 
visions of the Building Regulations, 1926, for 
ensuring that scaffolding shall be sound & 
fit for use, are duties towards workmen 
employed by himself, & not towards workmen 
employed by his sub-contractor or any other 
workmen ; &, consequently, an action for 
damages for personal injuries alleged to have 
been caused by his breach of these duties 
cannot be maintained against such a con- 
tractor by a workman employed by his sub- 
contractor. — Claydon v . Lindsay Parkin- 
son, Ltd., [1939] 2 K. B. 385 ; [1939] 2 
All E. R. 1 ; 55 T. L. R. 615 ; 83 Sol. Jo. 
297, 0. A. 

180a. Regulations binding on 44 employer of 

workman ” — Liability of sub-contractor.] — 
Barnett v. Caxton Floors, Ltd., Butler 
v. Kleine Patent Fire Resisting Flooring 
Syndicate, Ltd., No. 153a, ante . 

180b. Extensive building site — House on site 

completed.] — Injuries were sustained by two 
workmen in the employ of reaps., who were 
contractors engaged in the erection of a 
number of houses ou a large area of unen- 
closed land. At one point on the building 
site was a mortar mill driven by a petrol 
engine, & there was also on the site a concrete 
mixer on wheels, which was moved about 
the site as occasion required. In the first 
case the workman injured himself while 
working on the roof of a house which had 
almost been completed. The mortar mill 
was 100 yds. distant from the house, & was 
not within its curtilage or precincts. In the 
second case the accident occurred in a com- 
pleted house from which the mortar mill was 
25 yds. & the concrete mixer about 400 yds. 
distant ; neither of these machines had any 
connection with the accident. In both cases 
the workmen were disabled for more than 
three days, but resps. did not send written 
notice to the inspector of the district. In- 
formations for failing to give notice were 
preferred against reaps, under the Notice of 
Accidents Act, 1900 (c. 53), as amended by 
Workmen’s Compensation Act, 1923 (c. 42). 
The justices dismissed both informations : — 
Held : (without deciding whether an ex- 
tensive building site may be a 44 factory ” 
within Factory & Workshop Act, 1901 
(c. 22), s. 105 (I)), the question of the extent 
of 44 premises on which machinery ... it 
temporarily used for the purpose of the con- 
struction of a building ” was one of degree 
& therefore of fact; & the justices had not 
misdirected themselves in holding that a 
house on such a site, when completed, or 
nearly completed, became a separate set of 
premises, which could not be deemed to be a 
factory ” within the Act. — Pease v. Simms 
(W. J.), Sons & Cooke, Ltd., [1932]! K. B. 
723 ; 101 L. J. K. B. 805 ; 146 L. T. 300 ; 90 
J.P. 00; 48T.L.R.170; 30 L. G. R. 87, D. C. 

180c. 44 Habitually employed.”]— Kearns r. Gee, 
Walker & Slater, Ltd., No. 153b, ante . 

180d. Electric wire insufficiently insulated.] — 
Resps. were charged, as the occupiers of 
certain premises in the course of construction, 
with failing to have properly covered with 
insulating material the lead to a portable 
electric lamp, & with failing so to place & 
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safeguard that lead as to prevent danger, so 
far as reasonably practicable, contrary to the 
Building Regulations, 1926, So that, in con- 
sequence of such neglect, a labourer employed 
by resps. had been killed. The justices dis- 
missed the informations, on the ground that 
the leads were supplied & intended by reaps, 
for use as a “ hanging ” cable, So not as a 
“ trailer ” ; that the leads were of the type 
usual for such purpose, & had been passed 
by the local electrician for such purpose ; 
that the leads had been repaired with 
adhesive tape, where necessary ; So that the 
accident had happened at night when the 
labourer himself, without authority, fetched 
the lamp from the boiler house, &, instead of 
hanging it up, trailed it through the wet, & 
received a fatal shock. The regulations 
require an electrical conductor to be covered 
with insulating material where necessary to 
prevent danger, So to be so placed So safe- 
guarded as to prevent danger where reason- 
ably practicable : — Held : the regulations 
were imperative, So required the occupiers so 
to place So protect the wires that there was 
no danger to any person employed. The 
facts proved showed a breach of the regula- 
tions. — Long v. Kirk So Co., Ltd., [1938] 1 
All E. R. 142 ; 82 Sol. Jo. 266 ; 30 L. G. R. 163. 

180e. .] — Defts. were sub -contractors for the 

supply So distribution of electric current at 
suitable pressure all over a site where a 
munition factory was in course of construc- 
tion by head-contractors for H.M. Govt. 
A. Y. was an experienced & careful linesman 
employed by defts. At a transformer station 
on the site was a pole D, 40 ft. high, which had 
three live wires carrying a current of 44*J 
volts running up on its outside to a porcelain 
bracket, where they were taken away 
horizontally on a line of poles. The wires 
were insulated in cables whilst on the pole & 
for about 2 ft. horizontally beyond. The 
pole was connected with three other poles 


at each comer of the transformer station by 
a tie-bar of galvanised iron, uninsulated. 
This tie-bar was earthed by a wire, also 
uninsulated, in case, by accident or inadver- 
tence, the tie-bar became electrically charged. 
A. Y. was ordered by his foreman to climb 
the D pole, So did so by climbing irons So 
a safety belt. On re&ohing the tie-bar he 
collapsed thereon, electrocuted. In an action 
by his representatives under the Fatal 
Accidents Acts So Law Reform (Miscellaneous 
Provisions) Act, 1934, claiming damages for 
negligence So breach of statutory duty, neither 
party gave any evidence to show how 
A. Y.’s body came in contact with current, 
but T., an electrical engineer giving expert 
evidence for pltfs., said that the source of the 
current must have been leakage : — Held : 
( 1 ) no negligence was shown ; (2 ) the principle 
of rea ipsa loquitur was inapplicable, as the 
only fact proved — the electrocution — was con- 
sistent with deceased having carelessly 
touched an uninsulated live wire. There was 
nothing to show that the presence of an 
uninsulated live wire in an electrical installa- 
tion was of itself evidence of negligence. On 
the assumption that the Building Regs., 
1920, applied to the locus in quo> the last 
words of reg. 46 should be paraphrased. 
“ All electrical apparatus So electrical con- 
ductors shall be so installed So protected as to 
prevent them being a possible cause of injury 
to an employee acting in a way in which an 
employee may reasonably be expected to act 
in circumstances which may reasonably 
occur.” The mere fact that an employee 
had been electrocuted did not prove a breach 
of the r eg. 

Senible : on the assumption that the 
Electricity Regs, applied to the locus in quo , 
these regs. should be similarly construed, & 
there was no breach thereof. — Young man 
v. Pirelli General Cable Works, Ltd. 
(1939), 100 L. T. 489. 


Part V. — Conditions as to Employment and Wages. 


186. Add. Annotation : — Refd. Stoke-on-Trent 

Revenue Officer v . Stoke-on-Trent Assess- 
ment Committee So Potteries Electric Trac- 
tion Co., etc., etc. (1930), 99 L. J. K. B. 
428. 

190. After this case add : — 

.] — See Hairdressers’ So Barbers’ Shops 

(Sunday Closing) Act, 1930 (c. 35), b. 3. 

192. Add. Annotation: — As to (1) Consd. Ruther- 
ford v. Trust Houses, [1920] 1 K. B. 321. 


198. Add. Annotations: — As to (1) Folld. George 
Hotel (Colchester), Ltd. v. Ball, [1938] 3 
All E. R. 790. As to (2) Dlstd. Rutherford 
v. Trust Houses (1925), 89 J. P. Jo. 082. 

193a. .] — A residential hotel had 

accommodation for about forty guests. 
There was only one dining-room, which was 
used by residents So non-residents. A waiter, 
wholly employed in the dining-room, was 
found by the justices to be mainly employed 


PART V. SECT. 3, SUB-SECT. 1. 

qi. Automatic vending machine. ] 

— An automatic vending machine 
attached to a telegraph pole in a public 
street is not a “ shop ” within Shops Sc 
Offices Act. 1921-22. Qu. : the case 
of an automatic machine which is part 
of a shop but which can be operated 
from outside the shop. — Liohtpoot v. 
Hugh Sc G. K. Neill, Ltd., [1929] 
N. Z. L. R. 848. — N.Z. 


•k. Meal-times — Interval for meals — 
Whether pari of hours of employment — 
8hopsAct.l9l*(c.3),t.l(3)&Sched.I.] 
— Two employees in a shop began 
work at 7 a.m. Sc stopped work at 
8.43 p.m. One of them was allowed 


away for dinner from 10.45 a.m. 
until 11.45 a.m., the other from 
2 p.m. to 3 p.m. approximately: — 
Bad : although each of the employees 
was away during part of the period 
11.30 to 2.30, their hours of employ- 
ment included those hours. & their 
employer had oontravened the above 
Act by not allowing them an interval 
of three-quarters or an hour between 
those hours.- HcTOHisoK v. Gumming, 
[1936] 8. O. (J.) 110.— BOOT. 


si. FaQure to ffive annual holidays — 
Right of action for wooes in lieu .J — 
Under Shops Act. 1912, s. 31 (6). 
8c bed. V.. on failure to comply with 
the provisions of that Scbed. the 
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oooupier of the shop Is guilty of an 
offenoe against the Act Sc is liable 
to the penalty therein prescribed. 
The Scbed. provides for an annual 
holiday for shop assistants without 
deduction from wages or salary. 
Pltf. brought a civil bill claiming the 
sura of £9 Os. 0 d., being the amount 
due by deft, for four weeks wages in 
lieu of the holidays whJoh he bad not 
received : — Held : pltf. had a right 
of action for deft.’s breach of statutory 
duty to give him a fortnight's holiday 
with full pay in each year Sc this right 
was available in addition to the remedy 
for recovery of a penalty. — Reilly t. 
Moors, U$35] N. I. 198.—1R. 
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in serving meals to non-residents. In these 
drcumstanoes, the justices held that the 
dining-room was a shop, & the waiter a shop 
assistant within Shops Act, 1012, s. 1 : — 
Held : it followed from the findings of fact 
of the justices that the dining-room was a 
shop, & the waiter a shop assistant, within 
the sect. — G eorge Hotel (Colchester), 
I/td. v. Ball, [1088] 8 All E. R. 790 * 150 
L. T. 85 ; 102 J. P. 887 ; 82 Sol. Jo. 485 ; 
30L.G. R. 410; 31 Cox, C. C. 88, B. C. ; 

197a. Warehouse.] — Applts. were convicted I 

by justices of offences against sects. 11 & 12 
of Shops (Sunday Trading Restriction) Act, j 
1930 (c. 53), relating to Sunday employment ; 
at a “ shop ” of which they were the occupiers. | 
Applts. occupied a warehouse for the storage 
of ice-cream from which on Sunday supplies 
were given to employees to be sold by each 
of those employees to members of the public 
by retail from a movable box-tricycle : — 
Held : the warehouse was not a shop* which 
was open for the serving of customers on 
Sunday within sect. 11 (1) of the Act, nor 
was it a place where retail trade or business 
was carried on within sect. 13 so that the 
provisions of the Act extended to it as if it 
were a shop ; the box-tricyole was not a 
“ place ” within sect. 13 ; &, therefore, 

applts. had been wrongly convicted. — Eldo- 
rado Ice Cream Co., Ltd. v. Clark, Eldo- 
rado Ice Cream Co., Itd. v. Keating, 
fl938] 1 K. B. 715 : [19381 1 All E. R. 330 ; 
107 L. J. K. B. 200 ; 158 L. T. 240 ; 102 
J. P. 147 ; 54 T. L. R. 356 ; 82 Sol. Jo. 
170 ; 30 L. G. R. 203 ; 30 Cox, 0. 0. 000, 
D. O. 

197b. What is a “place” — Warehouse.] — 

Eldorado Ice Cream Co., Ltd. v. Clark, 
No. 197a, ante . 

197c. Box-tricycle.} — E ldorado Ice Crean 

Co., I/td. v. Clark, No. 197a, ante . 

206a. Shops Act, 1918 (o. 24), s. 1. — 

Where the occupier of premises for the sale 
of refreshments, whether licensed for the sale 
of intoxicating liquor or not, elects under 
sect. 1 (1) of the above Act that instead of 
the provisions of Shops Act, 1912 (c. 3), s. 1, 
with regard to holidays, the provisions of 


sect. 1 (1) (a), (b), (o) A (4) of the above Act 
shall apply to shop assistants employed on 
- the premises wholly or mainly in connection 
with the sale of Intoxicating liquors or re- 
freshments for consumption on the premises, 
he must be taken to elect to adopt the 
extended definition of shop assistant in 
sect. 1 (6) of the above Act, namely, that 
“ shop assistant ” includes “ all persons 
wholly or mainly employed in any capacity 
at the premises in connection with the 
business there carried on,” & he cannot 
afterwards be heard to say that any person 
so employed is not a shop assistant. — 
Rutherford v. Trust Houses, Ltd., [1926] 
1 K. B. 821 ; 95 L. J. K. B. 871 ; 184 L. T. 
630 ; 90 J. P. 02 ; 42 T. L. R. 148 ; 24 
L. G. R. 245 ; 28 Cox, 0. C. 101, B. 0. 

207a. Notice relating to young persons— “Ex- 
hibited ” — Notice In folder.] — Tinn v. Cun- 
ningham (1938), 82 SoL Jo. 485, B. 0. 

208. Before this case add “ See, now , Shops (Hours 
of Closing) Act, 1928 (c. 33).” 

211. Add. Annotation : — Dlstd. Moore v. Tweedale, 
[1935] 2 K. B. 163. 

2iia. Failure to complete work In time- 

permanent halr-waving.] — On a day on which, 
by Shops Act, 1912 (c. 8), s. 4, & an Order 
made thereunder, a shop in the occupation 
of a hairdresser was required to be closed at 

I p.m., two customers attended at the shop 
by previous appointment for a hairdressing 
operation which would necessarily last for 
four hours more or less for the production of 
what was known as a “ permanent wave.” 
One of these customers arrived at the shop 
at 10.45 a.m., & in her case the operation 
began at that hour & continued until 2 p.m. 
The other customer arrived at the shop at 

II a.m., & in her case the operation began 
at that hour & continued until almost 4 p.m. : 
— Held : though the customers were served 
for the periods of time indicated after the 
hour at which the shop was required to be 
closed under above sect., yet, inasmuch as 
they were in the shop & being served before 
that hour, the cases came within the proviso 
to sub-sect. 7 of the sect., & the occupier 
was not guilty of an offence against the Act. — 


PART V. SECT. 8 . SUB-SECT. 2 . — A. 

• 1 . .} — it 1 b unlawful for 

the keeper of a shop In which goods of 
different olaasee, including fruit & 
vegetables, are kept for sale, to keep 
hie shop open tor the purpose of selling 
groceries during hours In which the 
tale of grooerlee is prohibited, although 
the same shop is used for the oonduot 
of a “ furtive tea-room,*' 8 c tor the sale 
of fruit 8c vegetables. — Hunk v. 
Reynolds, ft Tas. L. R. 84. — AU 8 . 

# 11. .) — It Is lawful for the. 

keeper of a shop. In which goods of 
different classes are kept for sale, to 
keep such shop open tor the bond fide 
oonduot of ajpea room during hours in 
which the sale of goods which are pot 
exempted by Shops Act, 1825, is pro- 
hibited. — W EYMOUTR 0 . BHAOXOLOCT, 
22 Tas. L. R. 7.— AW. 

f i. Mean** of 44 open.'*! — A 

shop is open for trading when it u 
made accessible to customer* for th at 
purpose.— D bvonish d. Potwbr, (18281 

S. 4757 R. 898.— AU1* 

o I. .] — Where a municipal bye- 

law, s. 0 ., one requiring shops to be 
dosed on certain afternoons, Is in 
strict accordance with the powers 


conferred by the Act under which it 
was passed, it cannot be held to be 
Invalid or unenforceable on the ground 
that its provisions are unreasonable, 
uncertain or oppressive. — W innipeo 
Merchandisers, Ltd. «, Winnipeg 
City, I1936J 3 W. W. R. 530.— CAN. 

211 i. Ouetomer in chop before eloeing 
hour — Failure to complete purchaee in 
time— Shape (Early Cloeing ) Act, 1920 
(e. 58), ached, f, AH. 2 (1).J— An 
auctioneer, who had closed his premises 
to the public at the appointed hour, 
but oontinued after that hour to oon- 
duot retail sales by auction to persons 
who were already oolleoted within the 

E remises, was held rightly convicted, 
i reepeot that, while an auctioneer 
might complete any transaction which 
was in progress at the time of dosing 
for the benefit of those then pr ese nt , 
he was not entitled thereafter to put 
up further artldes to auction. — 
Gordon «. Bousrvillx, (19281 B. a (J.) 
45.— *COT. 


oeptlve io a customer after the dosing 
hour. Such contraceptive* are need 
to prevent C oncept i on & the communi- 


cation of disease, 8c their use Is some- 
times advised by medical men. On 
the occasion of the sale the door of 
the shop was not looked, 8c entrance 
oould be obtained by any one. A 
notice was exhibited stating that the 
shop was dosed exoept tor the sale of 
medical 8c surgical appliances. An 
assistant was in attendance to serve 
customers. The shopkeeper having 
been convicted of a contravention of 
Shops (Hours of dosing) Act, 1928 
(o. 33), s. 1 : — Held : the contraceptive 
was a medical or surgical appliance 
within 8ehed. I. of the Sbops Ac*; 
&, in order to comply with the pro- 
visions of the Act, it was not necessary 
for the shop to be dosed in the physical 
sense, an intimation that it was open 
only tor the sale of permitted articles 
being sufficient. Oonvtogon .quashed. 
—Wad* v. Adair, (1988] 8* O. (J.) 
28.— SOOT. 
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Moors v. TWEBDA.ua, [19851 2 K. B. 163 ; 104 
L.J.K.B. 594 i 153 L. T. W s 00 J. P. 221 ; 
51 T. L. R. 437 t 70 Sol. Jo. 283 1 83 L. G. R. 

aie •, so Oox, o. o. 220, d. o. 

211b. Right of local authority to mate doting 
offer 44 not bring earlier than 8 o'clock ” — 
Order requiring doting at 7 o'clock — Effect 
of Shop (Hours of Closing) Act, 1928 (o. 88), 
t. 4.] — Held : a dosing order under Shops 
Act, 1912 (c. 8), requiring sweet shops to 
close at 7 p.m. was not saved by Shops 
(Hours of Closing) Act, 1928 (c. 28), a. 4, 
since the provision fixing the closing hour 
at 7 p.m. was inconsistent with the special 
provision of the 1928 Act that a closing order 
in respect of such shops might fix an hour 
"not being earlier than 8 o'clock in the 
evening." — Kenyon v. Street, [1981] 1 

K. bTS05 ; 100 L. 3. K. B. 214 ; 144 L. T. 
408 ; 95 J. P. 38 ; 47 T. L. R. 107 ; 29 

L. O. R. 100 ; 29 Oox, 0. 0. 227, D. O. 

211c. “ Newly-cooked provisions ” — Rolls & 

bread.] — On Nov. 8, 1037, after 8 p.m., a 
customer was served in resp/s shop with 
newly baked bread rolls, to be consumed off 
the premises, A another customer was served 
with half a loaf of newly baked bread, also 
to be consumed off the premises. Reap, was 
charged with having kept the shop open for 
the serving of customers after the hour of 
8 p.m., in contravention of Shops (Hours of 
Closing) Act, 1928 (c. 33), s. 1. By Sched. 

1 (1) (6) to the said Act, it is provided that 
customers may be served after the said hour 
of 8 p.m. with, inter aHa , 44 newly -cooked 
provisions ... to be consumed off the 
premises." The magistrate dismissed the 
charge, holding that newly baked rolls or 
newly baked bread could be properly 
described as “ newlv-cooked provisions." 
Thereupon this appeal was brought : — Held : 
as it was impossible to exclude newly baked 
rolls or newly baked bread from the scope 
of the expression 44 newly-cooked provisions," 
within the exemption clause in the Act gf 
1928, no offence had been committed. — 
London County Council v. Davis, [1938] 

2 All E. R. 704 ; 169 L. T. 44 ; 102 J. P. 
347 ; 64 T. L. R. 846 ; 82 Sol. Jo. 607 ; 30 
L. G. R. 604 ; 31 Cox, 0. C. 77. 

229a. Silk weavers — Price variable with speed.] — 

It is no objection to a ticket delivered to a 
silk weaver under 8 & 9 Viet. c. 128, ss. 1,2, 
that, by a condition annexed thereto, the 
price is made to vary according to the 
quickness with which the work is done & 
returned to the master. — Ssddon v. Cocker 
(1801), 25 J. P. 100. 

288. Add. Citation : — - previous proceedings, sub 
nom. Sh arman v. Union Iron Works Co. 
(1852), 2 Car. A Kir. 298, N. P. 

288. Add. Annotation : — Held. Pritchard v. James 
day (Wellington) (1925), 42 T. U R. 130. 


289a. — • — - Packer.} — Pltf. had been employed for 
upwards of fifteen years as a packer by defts., 
a firm of wholesale drapers. By the contract 
of service pltf. was to oe paid a wage of the 
value of 03s. a week, as to 63 a. part thereof 
in cash, & as to the remaining 10s. by the 
provision of dinners & teas prepared & served 
on defts/ premises, & during his service he 
was so paid accordingly. Pltf. brought an 
action under Truck Act, 1831, s. 4, against 
defta. alleging that the contract for payment 
of part of his weekly wage, & the payments 
made thereunder, otherwise than in cash were 
illegal, null & void under the Truck Acts, & 
claiming to reoover so much of the wages 
earned by him as he had not been paid in 
cash : — Held : the contract did not con- 
travene Truck Act, 1831, s. 1, which provides 
in effect that in all contracts for the per- 
formance by any artificer of any labour the 
wages shall be made payable in the current 
coin of the realm & that, if made payable 
otherwise, the contract shall be illegal, null & 
void, <fc the payments of wages made there- 
under did not contravene sect. 8 of the Act, 
which provides that the entire amount of the 
wages payable to any artificer shall be 
actually paid to him in the current coin 
of the realm, & that any payment in respect 
of wages made otherwise, except as therein- 
after mentioned, shall be illegal, null <fc void, 
inasmuch as sect. 23 of the Act provides that 
nothing therein contained shall extend to 
• prevent any employer from supplying or 
contracting to supply to any artificer any 
victuals dressed or prepared under the roof 
of any such employer & there consumed by 
such artificer, & therefore pltf/s action failed. 

Serrible : assuming the action had suc- 
ceeded, inasmuch as it was for debt on a 
statute, the period of limitation applicable 
thereto would be twenty years after the cause 
of action had arisen, under Civil Procedure 
Act, 1833, s. 3 . — Pratt v. Cook, Son & Co. 
(St. Pauls), Ltd., [1939] 1 K. B. 304; 
[1938] 4 All E. R. 360 ; 108 L. J. K. B. 91 ; 
169 L. T. 693 ; 102 J. P. 627 ; 56 T. L. R. 
80 ; 83 Sol. Jo. 930 ; 37 L. G. R. 85, C. A. 

242. Add. Annotation : — Refd. Pratt v. Cook, Son 
& Co. (St. Paul’s), Ltd., [1938] 2 K. B. 61. 

247. Add. Annotation : — Refd. Pratt v. Cook, Son 
& Co. (St. Paul’s), Ltd., [1938] 2 K. B. 51. 

261. Add. Annotations : — Consd. Kenyon v. Dar- 
wen Cotton Manufacturing Co., [1930] 1 
All E. R. 310. Distd. Penman v. Fife Coal 
Co., [1936] A. 0. 45. Refd. Riversdale Mill 
Co. v. Hart (1920), 43 T. L. R. 73. 

208. Add. Annotations : — Apld. Jones v. Harri- 
(1920), 48 T. L. R. 1. Consd. Hart v. Riveras 
dale Mill Cfe., [19281 1 K. B. 170. Expid. & 
Dlstd. Sagar v. Ridehalgh A Son, Ltd., [1931] 
1 Ch. 310. Consd. Kenyon v. Darwen Cotton 
Manufacturing Co., [1930] 1 All E. R. 310 ; 
Penman v. Fife Coal Co., [1930] A. C. 46. 


PART, V. SECT, %, SUB. -SECT. 2. — B* 

* I. Trade of tcbacooniet tarried 

onr—No exemption if other Uvdm 
etxrrUd ond-— Insect. MS of Otby Act, 
1984, which authorises bye-laws for 
Wednesday afternoon closing of shops, 
the deftnmon at “ shop, 4 * in sub- 
sect. <11), excludes therefrom any 
riaos “ whose the only trade or business 
oarefsd on is that ota tobacconist " 
ffflld ? the soBse ptk m applies only to 


those strops in whioh the toads of a 
tobacconist is the only tiade, it dew* 
not apply to shops to which toaddiOop 
to tobaooo articles not connected w*J 
the trade in tobaooo are «<£d.— 1 
(MoDougsxlV n. Bnowx, (1980] 8 
W. R. 33S.— CAN. 

PART V. SECT. *, SUB-SECT. 

k A). 

■ i. Debt owed to third party).- 


Pltf., who was employed by deft., was 
Indebted to the W. oo. Deft., with the 
consent of pltf., paid the amount 
owing to the w. oo. out of pltf. Is wages. 
Pltf. subsequently sued to reoover this 
amount on the ground that the pay- 
ment to the W. oo. was a contra- 
vention of the Truck Act : — Held : 
payment to such ctponmstapoes was 
not a contravention of Truck Act. — 
Pnasa hu Corpus Fauna, Ltd. v. 
NJKLHir (19m W.A.L. R. Si.— AUS. 


Daws 264—276. English and Empire Digest Supplement. 


264. Add. Annotation : — Generally , Refd. Pratt v. 
Cook, Son & Co. (St. Paul’s), Ltd., [1938] 2 
K. B. 51. 

264a. .] — Applt. was employed by reaps, as a 

moulder of iron pipes upon piece work under 
an agreement by which applt. was to be paid 
6f d. for a complete pipe free from defects, & 
other & smaller agreed prices for pipes de- 
fective in specified ways, e.g., 5 \d. for a pipe 
that was Dent. These agreed prices were 
fixed at the time of applt.’s employment. 
No notices containing the terms of the agree- 
ment were kept by reaps, as required by 
Truck Act, 1896 (c. 44), A no particulars in 
writing were supplied to applt. as required 
by that Act : — Held : the agreement was a 
clear attempt to evade the above Act. The 
workman was employed to make pipes of full 
length & free from defects, & in paying the 
smaller prices for defective pipes reaps, were 
making deductions “ for or in respect of bad 
or negligent work or injury to the materials 
or other property of the employer.” — 
Pritchard v. Jambs Olay (Wellington), 
Ltd., [1920] 1 K. B. 238 ; 95 L. J. K. B. 107 ; 
134 L. T. 244 ; 90 J. P. 15 ; 42 T. L. R. 139 ; 

70 Sol. Jo. 206 ; 28 Cox, C. C. 122, D. C. 

Annotation : — Distd. Riversdale Mill Co. v. Hart. [1027] 

1 K. B. 624. 

264b. .] — By order dated Mar. 3, 1897, the 

Secretary of State exempted from the pro- 
visions of Truck Act, 1890 (c. 44), persons 
engaged in the weaving of cotton in the 
county of Lancashire. Resp., a weaver of 
cotton in Lancashire employed by applts., 
was negligent in performing certain work &, 
in accordance witn a custom which had long 
’ ' existed in the Lancashire trade, the em- 
ployers deducted a reasonable sum from the 
“ standard list ” rates of wages which had 
been agreed between the employers’ & 
workers’ organisations, as the remuneration 
for good, merchantable cloth, & paid her the 
balance as her wages : — Held : this deduction 
was not illegal as being in contravention of 
the Truck Acts. — Hart v. Riversdale Miil 
Co., [1928] 1 K. B. 170; 90 L. J. K.B. 091 ; 
137 L. T. 304 ; 91 J. P. 135 ; 43 T. L. R. 390 ; 

71 Sol. Jo. 407, C. A. ; affg . S. C. sub nom. 
Riversdale Mill Co. v. Hart, [1927] 1 K. B. 
024, D. C. 

Annotation: — Apld. Sagar v. Ridehalgh, H. & Son, Ltd., 

[19311 1 Ch. 310. 

204o. .] — Pltf. was a weaver in defts.* employ- 

ment & his wages were calculated on the 
amount & kind of cloth woven in each week 
in accordance with a uniform list of prices 
agreed between the employer’s & workmen’s 
unions. According to the list of prices, pltf. 
became entitled for the week ending Aug. 1, 
1928, after agreed deduction to a sum of 
£2 5s. 0£d., but defts. only paid him 
£2 4s. 0$d., claiming the right to deduct Is. in 
respect of three yards of cloth woven with a 
fault rendering them unmerchantable. The 
evidence showed that it had been the practice 
of the mill for many years to make deductions 
for work not done with reasonable care A 
skill, the deductions not exceeding in amount 
the loss sustained by the employers & often 
not being exacted. A similar usage existed 
in the bulk of the mills carrying on the 
Lancashire weaving trade, though some of the 
mill owners were trying to do without deduo* 
tions : — Held : this practice was not rendered 


illegal by the Truck Aot, 1831 (o. 37), s. 3, 
as it did not involve a deduction for bad 
work from ascertained wages, but a deduction 
for bad work made in calculating the wages. — 
Sagar v . Ridehalgh (H.) & Son, Ltd., 
[1931] 1 Oh. 310 ; 100 L. J. Oh. 220 5 144 
L. T. 480 ; 95 J. P. 42 ; 47 T. L. R. 189 ; 29 
L. G. R. 421, 0. A. 

265. Add. Annotation : — Refd. Pratt v. Cook, Son 
<fc Co. (St. Paul’s), Ltd., [1938] 2 K. B. 51. 

270a. Supply of food.] — Pratt v. Cook, Son 

& Co. (St. Pauls), Ltd., No. 239a, ante. 

275a. Deduction of rent payable by father of em- 
ployee.] — -Applt. was an oncost workman in 
reaps.* colliery. His father had been in 
resps.’ employment & was tenant of a house 
owned by them. The father ceased to be 
employed by reaps., but remained tenant of 
the house, in which he lived with his family 
including applt. The father failed to pay 
the rent for the house, & resps. deducted the 
rent from applt.’s wages, applt. signing a 
written consent to the deduction in order to 
save the family from eviction. Applt. 
brought an action to recover sums amounting 
to £37 15s. 4 d., which he alleged were illegally 
deducted : — Held : he was entitled to recover 
the sum claimed as the deductions were 
illegal, null & void under Truck Act, 1831 
(c. 37), ss. 2, 3 . — Penman v. Fife Coal Co., 
Ltd., [1930] A. C. 45 ; 104 L. J. P. C. 74 ; 
153 L. T. 201 ; 51 T. L. R. 494 5 . 79 Sol. Jo. 
478, H. L. 

Annotation : — Consd. Kenyon v. Derwen Cotton Manu- 
facturing Co., Ltd., [1936] 1 All E. R. 310. 

275b. Scheme for re-opening factory — Employee’s 
shares — Payment by deduction from wages.] — 

Shortly after entering the employment of 
defts., pltf. signed two documents. One was 
an application to defts. to allot to her a 
number of shares in deft. co. The other 
contained ( inter alia) a request that “ you 
[the co.] should deduct from my wages each 
week &, allocate towards payment for my 
• shares the following amounts. . . . Similar 
applications & requests were later made in 
respect of further shares. For some weeks 
pltf. received her net wages in coin &> an 
envelope containing the share subscription 
in coin, which was immediately handed back 
to defts. Thereafter pltf. was handed only 
the net amount & a receipt for the deductions 
made. Pltf. sued to recover the amount of 
her wages which had been applied in pay- 
ment of shares. Defts. counterclaimed the 
amount due in respect of unpaid instalments 
of shares : — Held : (1) the agreement that 
deductions should be made from pltf.’s wages 
was illegal under Truck Acts, & pltf. was 
entitled to recover the sum claimed, there 
being no distinction between the two methods 
employed for the deductions ; ( 2 ) the agree- 
ment to take & pay for shared was not 
severable from the illegal agreement relative 
to deductions, & the counterclaim failed. — 
Kenyon v. Darwen Cotton Manufacturing 
Co., Ltd., [1930] 2 K. B. 193; [1930] 1 
All E. R. 310 ; 105 L. J. K. B. 342 ; 154 
L. T. 553 ; 52 T. L. R. 294 ; 80. Sol. Jo. 147, 
C. A. 

Annotation: — Genendlv, Reid. Pratt v. Cook, Son & Co. 
(St. Paul’s), Ltd., [1939] 1 K. B. 364. 

276* Add. Annotation 9 : — Apld. Hart v. Riversdale 
Mill Co., [1928], 1 K. B. 176 ; Sagar t?. Ride* 
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halgh & Son, Ltd., [1931] 1 Oh. 310. Consd. 
Pratt v. Cook, Son & Oo. (St, Paul’s), Ltd., 
[1938] 2 K. B. 51. 

277. Add. Annotations: — Consd. Hartv. Riv^ersdale 
Mill Oo., [1928] 1 K. B. 176. Reid. Sagar v. 
Ridehalgh. & Son, Ltd., [1931] 1 Oh. 310 ; 


Pratt v. Cook, Son & Oo. (St. Paul’s), Ltd., 
[1938] 2 K. B. 51. 

279. Add. Annotation : — Reid. Sagar v. Ridehalgh 
& Son, Ltd., [1931] 1 Oh. 310. 

284a. Limitation of action.] — Pratt v. Cook, Son 
& Co. (St. Paul’s), Ltd., No. 239a, ante. 


Part VI. — Administration and Penalties. 


294 a. Injured workman — Proceedings not 

bond fide.] — Macleod v. Lane (J. J.), Ltd. 
(1938), 82 Sol. Jo. 871, D. 0. 

299. Add. Annotations : — Consd. Wing v. Soar, 
[1938] 1 K. B. 379, n. Reid. Atkinson v. 


L. & N. E. Ry. (1925), 42 T. L. R. 79 ; Flower 
v . Ebbw Yale Steel, Iron & Coal Co., [1934] 2 
K. B. 132 ; Sowter v . Steel Barrel Oo. (1936), 
164 L. T. 86 ; Stimson v. Standard Tele- 
phones & Cables, Ltd., [1939] 2 All E. R. 441. 


PART VI. SECT. 8. 

290 11. .] — Reap, was charged 

with selling certain non -exempted 
goods after prohibited hours. A com- 
plaint purporting to be for a similar 
offence was laid against an employee ; 
this complaint was bad in law ; both 
complaints inferentially referred to 
the same transaction. The employee 
pleaded guilty ; & thereupon the 

special magistrate dismissed the com- 
plaint against the employer, the two 
complaints, by consent, being heard 


together. There was no evidence of a 
statutory defenoe provided by Beet. 83 
of Early Closing Act that the employer 
had used due diligence to enforce the 
provisions of the Act or that the 
offence had been committed without 
the employer's knowledge, consent or 
connivance. There was, however, in 
the oomplaint against the employee an 
allegation that he had committed the 
act charged without the employer's 
knowledge, consent or connivance : — 
Held : the dismissal of the complaint 
against the employer was wrong. — 


Ellis v. Nobthoote, Ltd., [1920] 
S. A. S. R. 40.— AUS. 

»l. Prosecution by Chief Inspector of 
Factories — Liability as to costs .] — The 
Chief Inspector of Factories for 
Tasmania may quite properly prose - 
oute offences under Shops Act, 1925, In 
his official capacity, Sc so long as he 
acts bond fide, he will not be ordered 
to pay deft, 'b costs of an unsuccessful 
prosecution. — Reynolds v. Gkmmell, 
22 Tas. L. R. 57.— AU8. 


J.S. 
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Cases 88 — 80s* 


English and Empire Digest Supplement. 


FAMILY ARRANGEMENTS. 


Part I. — Meaning 

38. Add. Annotation : — Folld. Re Morton, Morton 
v. Morton, [1932] 1 Ch. 505. 

39. Add. Annotation : — Folld. Re Morton, Morton 
v. Morton, [1932] 1 Oh. 505. 

89a. .] — A family arrangement for the division 

of an estate entered into in the absence or 
without the knowledge of one of the parties 
or persons interested in Sc affected thereby is 
not binding on any of the parties unless his 
concurrence is subsequently obtained. 

On the death of W. without having made 
an effective will, & leaving his five brothers 
his next of kin, four of them joined with 
a niece in executing a deed of family arrange- 


and Formation. 

ment, whereby the niece, who had been 
living with W. Sc his wife, who predeceased 
him, Sc for whom W. desired to make pro- 
vision, was to be given an equal one-fifth 
share with the four brothers. The fifth 
brother T. was not a party to the deed, as at 
the date thereof he had not been heard of for 
over twelve years, & it -was uncertain whether 
he was living or dead. Since the date of the 
deed the whereabouts of T. had been dis- 
covered, Sc he refused to concur in it : — Held ; 
the arrangement was not binding on any of 
the parties thereto . — Re Morton, Morton v . 
Morton, [1932] 1 Oh. 505 ; 101 L. J. Oh. 209 ; 
146 L. T. 527. 


Part il. — Validity and Effect 


86a. .] — A testator, more than two years prior 

, to his death, transferred to his wife a large 
sum in bearer bonds by manual delivery. 
By his will he bequeathed, inter alia , certain 
legacies to his three sons, one of whom was 
resp., & the residue of his estate to his wife 
for life, Sc after her death to his three sons in 
equal shares. He appointed his wife an 
executrix of his will. The estate was 
insufficient to pay the legacies in full. Sub- 
sequently endeavours were made on behalf 
of the Minister of Finance to obtain payment 
of death duties on the bonds, on the footing 
that they formed part of the estate. This 
contention was based on the fact that the 
testator had collected Sc used the interest on 
the bonds during his lifetime Sc after the 
transfer had been made. Ultimately pay- 
ment of the amount claimed was made by the 
testator’s widow, without prejudice to her 
ownership of the bonds. Later a deed was 
executed by her Sc her three sons, under 
which she undertook to provide a sum 
sufficient to pay the additional estate duty 
(which she had already done) Sc all pecuniary 
legacies in full, her sons, on their part, 


relinquishing any claim against her in relation 
to the bonds. The deed did not purport to 
be, nor was it in substance, an agreement by 
the executors with the beneficiaries. The 
provisions of the deed were at once carried 
out. Three years afterwards, resp. instituted 
proceedings to set aside the deed, on the 
ground that it constituted a release of the 
bonds to a person in a fiduciary position, or, 
alternatively, that, if intended to take effect 
as a family arrangement, it was an agreement 
i iberrimce jideu casting upon the testator’s 
exors. a duty of full disclosure. It was 
alleged that the exors. had failed to disclose 
that the bonds had not been the subject of a 
complete gift by the testator to his wife, Sc 
that therefore at his death they formed part 
of his estate : — Held : the deed was a release 
by the three sons of a doubtful claim against 
the mother, Sc it was a mistake to regard her 
as a trustee of the bonds for the beneficiaries, 
even if the gift had not been completed. 
Her position as an extrix. gave her no advant- 
age in coming to an agreement with her sons, 
nor did the deed involve a family arrangement 
tainted with undue influence. Resp. was a 


PART I. SECT. 2, SUB-SECT. 2. 
sa. Assignment by heir .] — An assign- 
ment by an heir of his interest in nis 
father’s estate to his brother-in-law 
is not a family arrangement which can 
be attacked for inadequacy of con- 
sideration. — H allu. Marshall, [1938] 
3 D. L. R. 419 ; 13 M. P. R. 112.— 
CAN. 


PART I. SECT. 3. 

32 U. — — — In the usual type of 
family arrangement, unless any item 
of property which is admitted by all 
the parties to belong to one of them 
Is allotted to another there Is no 
“ exchange ” or other transfer of owner- 
ship. 

A binding family arrangement of 
this type can be made orally. & if 
made oraUy, no question of registration 
arises. If such arrangement is fol- 
lowed by a writing containing reference 


to it, then the question is whether 
thereby the terms of the arrangement 
have been “ reduced to the form of a 
dooument,'* i.e. formally recorded in 
a document with the purpose that they 
should be evidenced by that document. 
Sc that is a question of fact in each 
oase to be determined upon a considera- 
tion of the nature & phraseology of the 
writing Sc the circumstances tn which 
Sc th3 purpose with whloh it is written. 
— Ram Gopal v. Tulshi Ram (1928), 
I. L. R. 51 All. 79.— IND. 


PART II. SECT. 1. 


n i. .1 — Sidh Gopal v. Bihaw 

Lal (1927). I. L. R. 50 All. 284.— IND. 


t i. .] — Where it is proposed to 

substitute the trusts of a deed of 
family arrangement for those contained 
in a will of which probate has been 
granted to oertaln named exors. it is 
proper to provide in suoh deed for the 
release of the said exors. from their 


66 


obligations under the will Sc for the 
vesting of the property in the exors., 
or in such person or persons as are to 
hold it. upon the trusts comprised' In 
the deed ; & when the approval of the 
ct. is sought for such a deed, & when 
there are infant beneficiaries, there 
should be evidenoe before the ofc. from 
which it could properly, be inferred 
that the deed Is beneficial to suoh 
infants. — Re Snkllinq, Snelling v. 
Hanna, [1930] N. Z. L. R. 426.— N.Z. 

PART IL SECT. 3, SUB-SECT. 1. 

65 i. What is sufficient consideration. 
— Held : a promise by a married m«.n 
to abandon the intention which he & 
his wife had formed of starting life 
elsewhere Sc to remain in the home- 
stead Sc build a house is sufficient con- 
sideration for tho promise of his unoles, 
aunt, Sc grandmother to give him 
100 acres of the homestead lands. — 
Robertson v. Robertson (1983), 6 
M. P. R. 370.— CAN. 
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merchant of such knowledge, experience & 
ability that there was no inequality in relation 
to capacity to contract as between him & his 
mother, &, as there was neither concealment 
of material facts nor any want of fairness in 
the transaction embodied in the deed, it 
could not be set aside.— Cashin v, Cashin, 
[1938] 1 All E. R. 530, P. C. 

87. Add, Annotation : — Refd. Lancashire Loans, 
Ltd. v . Black, [1934] 1 K. B. 380. 


113. Add, Annotation : — Refd. Oashin v . Cashin, 
[1938] 1 All E. R. 530. 

131. Add, Annotation: — Refd. Lancashire Loans* 
Ltd. v. Black, [1934] 1 K, B. 380. 

164. Add, Annotation : — Refd. Parr v, A.-G., 
[1920] A. C. 239. 

165. Add, Annotation : — Consd. Re Carnarvon’s 
Chesterfield S. E., Re Carnarvon’s Highclere 
8. E., [1927] 1 Ch. 138. 


PART II. SECT. 7. 

136 ii. .] — Hawkins v. 

AOLASSINOER, [1928J 4 D. L. R. 188. — 
CAN. 

PART II. SECT. 8. SUB-SECT. 1. 
u. Compromise between husband dt 
wife — Respecting wife's property — Con- 


cealment of fact by husband .) — Specific 
performance decreed of an agreement 
in the English form made between 
husband & wife, Armenian Christians, 
in the nature of a family compromise 
respecting the wife’s separate property. 
In the answer of the wife it was 
alleged that property purchased by 


the husband had been concealed by 
him from her when she executed the 
agreement : — Held : under the cir- 
oumstanoeB, that fact even if proved, 
was not sufficient to entitle the wife 
to treat the agreement as a nullity. — 
Gregory v. Cochrane (i860), 8 Moo. 
Ind. App. 275 — IND. 


FEDERAL CONSTITUTIONS. 

See Dependencies and Dominions. 
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Cases 0— 55a. 


English and Empire Digest Supplement. 


FERRIES. 

Part I. — Definition and Nature of Ferries. 


6. Add. Annotation : — Generally, Consd. Bourne- 

mouth -S wanage Motor Hoad A Ferry Co. v. 
Harvey A Sons, [1930] A. 0. 549. 

8. For the paragraph in the original volume sub- 
stitute the following paragraph : — 

.] — Defts., under a statute of 1791, built 

a toll-bridge in plaoe of an ancient ferry on a 
public highway, A also approaches which by 
the Act were to be considered as part A parcel 
of the bridge. Pltfs., the county council, 
owned land adjoining one of the approaches 
A built a school on it. Defts. denied pltfs.’ 
right to free access to the school over the ap- 
proach : — Held : as the old highway consisted 
of the approaches to the ferry plus the passage 
across the river, A the substituted highway, 
consisted of the approaches to the bridge plus 
the bridge, A as the old approaches were 
highways to which owners would be entitled 
to access, the substituted approaches were 
highways by which adjoining owners had 
similar rights of access, A defts.’ claim was 
ill founded. — Yorkshire, Bast Hiding, 
County Council v. Selby Bridge Co. op 
Proprietors, [1925] Oh. 841 ; 95 L. J. Oh. 
86; 133 L. T. 628 ; 41 T. L. R. 602; 69 
JSol. Jo. 775 ; 23 L. G. R. 647. 

13a. Persons able to cross on foot 

at low water.] — Pltfs. were the owners of a 
ferry connecting the highway at South 
Benfleet with the highway at Canvey 


Island over a tidal creek which at low water 
could be traversed on foot A they sought to 
establish their right to an ancient ferry. 
They proved that as long as living meinory 
went there had always been at this place a 
ferry with a uniform rate of charge during the 
day, though at night a different charge had 
been made, A at times during the night there 
had been refusal to carry passengers : — 
Held : there was evidence from which a 
presumption ought to be made of a grant in 
times gone by of a franchise ferry of which 
pltfs. were not in possession, & though 
there was evidence of acts which were not 
permissible by the owner of the ferry, & 
which were wrongful as between him A the 
public, such acts were due to ignorance of 
his rights, A were not sufficient to rebut the 
evidence of a franchise ferry. — Layzell v. 
Thompson (1926), 91 J. P. 89 ; 43 T. L. R. 
58 ; ajfd. (1927), 96 L. J. Oh. 332, 0. A. 

31a. -.] — The landing stage constructed 

in Poole Harbour at South Haven Point by 
the Bournemouth-Swanage Motor Road A 
Ferry Co. under their private Act of 1923 
is the private property of the co., A they are 
entitled to prevent any one from using it 
except in connection with their ferry A on 
payment of the appropriate toffs. — Bourne- 
mouth-Swanage Motor Road A Ferry Co. 
v. Harvey A Sons (1930), 144 L. T. 132 ; 95 
J. P. 9 ; 47 T. L. R. 16 ; 29 L. G. R. 22, 0. A. 


Part II. — Creation and Transfer of Ferries. 


34. Add. Annotations: — As to (3) Ref d. Layzell v. 

Thompson (1926), 43 T. L. R. 58. As to (5) 
Consd. Bournemouth-Swanage Motor Road A 
Ferry Co. v . Harvey A Sons, [1930] A. C. 
549. 

35. Add. Annotations : — Consd. Bournemouth- 
Swanage Motor Road A Ferry Co. v. Harvey 
A Sons, [1930] A. C. 549. Refd. Layzell v. 
Thompson (1926), 43 T. L, R. 58. 

85a. .] — Layzell v. Thompson, No. 13a, 

ante . 

51. Add. Annotation : — As to (2) Refd. Layzell r. 

Thompson (1926), 43 T. L. R. 58. 

55a. Extent of right — Whether exclusive right Of 
ferry — Construction of Act..] — By a private 
Act pltfs. were empowered to make A main- 
tain' a motor road from South Haven Point 
in the parish of Studland in the county of 


Dorset to a public road leading from Studland 
to Swanage. By sect. 56 of the Act they 
were empowered to establish, maintain, work 
A use a ferry service for passengers, animals, 
vehicles A goods between the Sandbanks A 
South Haven Point within Poole Harbour. By 
sect. 62, passed for the protection of the Poole 
Harbour Comrs., pltfs. were required to 
establish or acquire A thereafter continuously 
work the ferry by means of a vessel propelled 
by steam on a chain cable system, A by sects. 
62, 97, passed for the benefit of certain land- 
owners, they were required to provide from 
seven o’clock in the forenoon when summer 
time should be in force A from light o’clock 
in the forenoon at all other times of the year 
until one hour after sunset on every day a 
minimum hourly service of vessels from each 
shore. The two sects, contained provisions 


PART 1. SECT. 1. 

9 1 .A franchise — Under licence from 
Grown .] — A ferry la a franohise. that 
no one oan erect without a lioenoe 
from the Crown. It 1 • publici juris* & 
when a ferry is erected, another cannot 
be ereoted without a lioenoe ; the 
Crown has a remedy a quo war r ant o. 


A the former grantee has a remedy by 
action. — Sxrajoanj Local Board 
(Chairman) v. Budhxswar Patni 
(1930), I. L. R. 57 Calc. 1881.— IND. 

PART II. SECT. 1, SUB-SECT. 1.— A. 

so.’ Extinguishment of right of owner 
of termini .)-- The general right of the 

08 


owner of land on either bank of a river 
to establish a ferry for profit must give 
way if it comes in competition with the 
grantee of the Government who has 
previously enjoyed a monopoly under 
his grant. — Dhanpat Pandey v. Pas- 
fut Pratap Sinoh (1931), I. L. R. 63 
AIL 764.— IND. 




enabling Poole Harbour Oomrs. & the land- 
owners respectively to exercise certain powers 
&> rights in case pltfs. should cease working 
the ferry or fail to work it continuously & 
efficiently. They established a ferry service 
in accordance with these provisions : — Held : 
the Act did not confer on pltfs, an exclusive 
right of ferry, & that they were not entitled 
to an injunction restraining defts., who for 
many years before the Act had in fact carried 
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passengers between the Sandbanks & South 
Haven Point without claiming any franchise 
entitling them to do so, from carrying 
passengers bicycles & goods across the mouth 
of Poole Harbour within or near the limits 
of pltfs.* said ferry. — Bournbmouth-S wan- 
age Motor Road & Ferry Co, v. Harvey 
& Sons, [1930] A. 0. 549 ; 99 L. J. Oh. 337 ; 
143 L. T. 313 ; 46 T. L. R. 439 ; 28 L. G. R. 
351, H. L. 


Part III. — Rights, Duties and Liabilities of Ferry Owner. 


63, Add. Annotation: — Aa to (1) Refd. A.-G. v. 
Racecourse Betting Control Board, [1935] 
Ch. 34. 

65, Add . Annotations : — Refd. Layzell v. Thomp- 
son (1926), 43 T. L. R. 58 ; Boumemouth- 
Swanage Motor Road & Ferry Co. v. Harvey 
& Sons, [1930] A. C. 549. 

66. Add. Annotations : -As to (1) Consd. Bourne- 

mouth-Swanage Motor Road & Ferry Co. 
v. Harvey & Sons, [1930] A. C. 549. Generally , 
Refd. Winsford Entertainments v. Winsford 
U. D. C. (1924), 23 L. G. R. 254 ; Yorkshire 
East Riding County Council v. Selby Bridge 
Co., [1925] Ch. 841 ; Boumemouth-Swanage 
Motor Road & Ferry Co. v. Harvey & Sons 
(No. 2) (1930), 144 L. T. 132. 

71a. Exemption from tolls — Crown.] — By a local 
Act of Parliament private landowners wore 
authorised to establish <fc maintain a ferry 
service at Torpoint, Cornwall, across the rivei 
Tamar, So to charge tolls for its use. Avoid- 
ance of the tolls by the running of any boat 
service for hire in competition with the ferry 
was penalised by the Act, but officers & other 
servants of His Majesty were exempted from 
this provision, & their vessels were allowed 


free passage between the points served by 
the ferry. By another sect, of the Act, the 
ferry owners & their successors were exempted 
from the payment of rates & taxes in respect 
of the ferry. By Ferries (Acquisition by 
Local Authorities) Act, 1919 (c. 75), deft, 
council became the owners of the Torpoint 
ferry. Upon a summons to determine what, 
if any, officers, men, or other persons in His 
Majesty’s service were entitled to be borne 
free of charge or toll, by the Torpoint ferry : 
— Held : the Crown’s general prerogative of 
exemption from the payment of tolls cannot 
be deemed to have been abandoned by im- 
plication, in respect of tolls created by any 
Act of Parliament, either (a) by reason 
merely of the specific exemption in such Act 
of any class of His Majesty’s servants from 
the payment of tolls, nor (6) from the fact 
that the Crown has foregone or curtailed its 
rights in any other direction {e.g. that of 
imposing taxation) elsewhere in such Act. — 
A.-G. v. Cornwall, County Council (1933), 
97 J. P. 281 ; 31 L. G. R. 364. 

87. Add. Annotation : — As to (2) Refd. Bourne- 
mouth -Swanage Motor Road & Ferry Co. v. 
Harvey & Sons, [1929] 1 Ch. 686. 


Part IV. — Disturbance of Ferries and Remedies Therefor. 


109. Add. Annotation : — Generally , Refd. Bourne- 
mouth-Swanage Motor Road & Ferry Co. v . 
Harvey & Sons, [1929] 1 Ch. 686. 

150. Add. Annotations : — As to ( 1) Refd. Metcalfe 
v. Boyce, [1927] 1 K. B. 758. As to (3) Consd. 
Boumemouth-Swanage Motor Road & Ferry 


Co. v . Harvey & Sons, [1929] 1 Ch. 686, 
Generally , Refd. Layzell v. Thompson (1926). 
43 T. L. R. 58. 

151a. .] — Layzell v . Thompson, No. 

13a, ante. 


PART IV. SECT. 2, SUB-SECT. 3.—B. 

sb. Proof of acquisition of termini 
sufficient — Proof of origin unnecessary.] 
7 -In an action by a railway co. to 
interdict defender from conveying 
passengers for hire across a ferry : — 
Held: conveyances from the owners 
of the lands on either side of the ferry 
of their whole rights gave pursuers, 


in the abeenoe of any rival title in 
favour of defender, a primd facie title 
to sue, without the necessity of 
averring on what their author's titles 
were founded. — London, Midland & 
Scottish Ry. Co. v. M'Donald, [1924] 
S. 0. 835.— -SCOT. 

PART IV. SECT. 2, SUB-SECT. 4. 

sd. Right of lory exercised by 


others.] — In an action by a railway co. 
to interdict defender from conveying 
passengers for hire across a ferry : — 
Held : a defence that pursuers bad not 
exercised an exclusive right of forry, 
in respect that other persons had, 
without protest, ferried passengers for 
hire, was irrelevant. — London, Mid- 
land & Scottish By. Oo. v. M'Donald, 
[1924] 8 . O. 835.— SCOT. 
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Part VI.— Taxation and Rating of Ferries. 

167, Add . Annotation : — Consd. Cadbury Bros., Ltd. v. Sinclair (1933), 103 L. J. K. B. 29. 


FIDELITY INSURANCE. 

See Insurance. 
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FISHERIES. 


2 . 


3. 

* 


Part 1. — In General. 


Add . Annotations : — As to (2) Retd. Peech v. 
Best (1930), 99 L. J. K. B. 5S7. As to (3) 
Reid. Peech v. Best (1930), 99 L. J. K. B. 537. 


4. 


Add . Annotation : — Consd. Peech v. Best 
(1930), 99 L. J. K. B. 537. 


Add. Annotations : — Expld. & Folld. NichoUs 
v. Ely Beet Sugar Factory, [1931] 2 Ch. 84. 
Consd. Peech v. Best (1930), 99 L. J. K. B. 
537. Consd. Nicholls v . Ely Beet Sugar 
Factory, Ltd., [1936] Ch. 343. Reid. Wenner 
v. Morris (1935), 79 Sol. Jo. 252. 


29. Add. Annotation : — 
nes, [1926] P. 185. 

41. Add. Annotation : — Generally , Reid. Stephens 
v. Snell, [1939] 3 All E. R. 622. 

48. Add. Annotation : — Reid. Bournemouth - 

Swanage Motor Road & Ferry Co. v. Harvey 
& Sons (No. 2) (1929), 94 J. P. 10 ; Williams- 
Ellis v. Cobb, [1935] 1 K. B. 310. 


Add. Annotation : — Reid. The Harkawav, 
[1928] P. 199. 

Add. Annotations : — Consd. British Trawlers' 
Federation, Ltd. v. London & North Eastern 
Ry. Co., [1933] 2 K. B. 14. Reid. South 
Staffordshire Mines Drainage Comrs. v. 
Elwell (1927), 91 J. P. 153. 


Part II. — Public Fisheries 


As to (2) Reid. The Fager- 


50. 

57. 


Part III. — Private Fisheries 


111. Add. Annotation : — Refd. Secretary of State 
for India in Council v. Fourcar & Co. (1934), 
50 T. L. R. 241. 

160a. .] — Pltf. claimed a right to a sole 

& several fishery in the tidal waters of the 
river A., & brought an action against deft., 


a fisherman, alleging trespass thereon. She 
based her claim to the right on a grant of 
the manor of A., together with the fishery, 
to the then Abbot of Monteburg by “ Lord 
Homy of good memory, formerly King of 
England,” whom she contended was either 
Henry I or Henry II, & therefore a King 


PART II. SECT. 1, SUB-SECT. 1— A. 

9 III. Whether right to 

interfere with obstruction .] — Though 
every subject has a common right of 
fishery lo the sea, a person in possession 
of a weir built below low water mark 
may maintain trespass against a wrong- 
doer who Interferes with his possession, 
though, as against the Crown, the weir 
was wrongfully there. — Wilson v. 
Codvre Sc Alunghau (1888), 27 

N. B. R. 320.— CAN. 

20 I. Between high & low water 

mark — Effect of grant of soil.] — The 
fact that the Boll between high & low 
water marks has been granted does not 
interfere with the publio right of 
fishery. — W ilson v. Cod the Sc Allino- 
HAM (1888), 27 N. B. R. 320.— CAN. 


PART 11. SECT. 1, SUB-SECT. 1.— B. 

40 i. Exclusion of public right — By 
private fishery — Grant by Crown .) — An 
exclusive right of fishery in public, 
tidal 8c navigable rivers may be 
granted by the Crown to private 
individuals. — Arjun Kajbabta v. 
Manoranjan Db Bhoumik (1933), 
I. L. R. 61 Cal. 45.— IND. 


PART II. SECT. 1, SUB-SECT. 4. 

si. Illegal seizure of net — Breach of 
Fishery Regulations .] — Minimum dam- 
ages should be awarded for illegal 
seizure of a fishing net, when seizure 
was induced by a breach of the Fishery 
Regulations. — Power v. Blanchard, 
(19381 3D.L.R. 771 ; IS M. P. R. 1.— 


PART III. SECT. 1, SUB-SECT. 1^-B. 

109 U. Whether prescrip- 

tive right of fishing from old. banks 
exercisable from new banks. ] — Where 
the right of salmon -fishing had been 
exorcised from banks on the bed of a 
river for more than forty years, but, 
from changes in the river, new banks 
had been formed, one of which had 
existed for less than that period : — 
Held : the possession of the fishings 
from this new bank was only an exer- 
cise of the right of fishing previously 
exercised from the former banks, the 
substantial right of fishing being the 
matter to be regarded Sc not the par- 
ticular stations from which the right 
was exercised. — Karl of Zetland v. 
Tennent’s Trustees (1873), 11 Maoph. 
(Ct. of Sees.) 469 ; 46 Sc. Jur. 311.— 
SCOT. 

PART III. SECT. 1, SUB-SECT. 5. 

130 i. Inland non-tidal lake — Land 
vested in Crown — Rights of owner or 
lessee of land extending to lake .1 — 
McDonald v. LrNTON (N. B.), [1920] 
3 D. L. R. 779.— CAN. 

PART III. SECT. 3, SUB-SECT. 1.— A. 

k i. .1 — By the charter of the 

City of St. John, all the lands & 
waters within certain defined limits, 
bounded by low water mark, were 
granted by tbe Crown to the city, 
with all the rights & privileges 
appurtenautthereto, including fishing ; 
Sc to the freemen Sc inhabitants of toe 
city was granted the sole 8c exclusive 
privilege of fishing. Sc erecting weirs 
between high Sc low water marks : — 
Held : tbe exclusive right of fishing 
granted by the charter aid not extend 

l 


to any part of the soa shore beyond the 
bounds of the city, though it was 
within tho harbour of St. John. — 
WlLflON V. CODYHK & ALLINOHAM 
(1888), 27 N. B. II. 320.— 0AN. 


PART III. SECT. 3, SUB-SECT. 1.— B. 


154 xi. .) — Little v. 

Moylktt, [1929] I. R. 439.— IR. 


168 ii. Defts. denied 

the validity of the documentary title 
relied on, Sc further contended that, 
by the provisions of Magna Carta, 
the Crown was prohibited from grant- 
ing a several or sole & exclusive fishery 
in the lorus in quo in case such was not 
existing in or before the year 1189. 
& any grant by the Crown contrary to 
the provisions aforesaid was null Sc 
void ; that a several or sole Sc exclusive 
fishery in the locus in quo in or before 
the year 1189 did not in fact exist. 
Sc was not historically possible ; Sc 
that the said documents of title Sc the 
historical evid euce given showed that 
the claim to a several or sole Sc exclusive 
flsberv in tho locus in quo was modern 
in origin. Sc dated at tbe earliest from 
the times of Queen Elizabeth 8c King 
James I. : — Held : there was nothing 
in the terms of Magna Carta, o. 16, or 
the writings of ancient lawyers, or the 
judgments in modern cases to support 
the proposition that, whether the 
several fishery was actually in the 
hands of tbe Crown at the time of the 
death of Henry Tl., or in the bands of 
an assignee or feudatory of the Crown, 
or even of an In trader, the original 
act of appropriation must have been 
effected by tbe Crown itself. — Moore 
v. A.*G., (1929J I. R. 191 ; revsd., 
£1934) I. R. 44.— IR. 
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who reigned before Magna Carta. After 
the dissolution of the monasteries, the manor, 
with the fishery, reverted to the Crown. It 
was later regranted by Henry VIII, & there- 
after pltf.’s title was clear. Deft, was proved 
to have fished within the limits of the har- 
bour of A,, as defined by statute, & the 
question arose as to the limits of pltf.’s 
fishery, which she herself sought to limit to 
the harbour of A. : — Held : (1) on the evi- 
dence, pltf. had established that the grant 
of the fishery had been made prior to Magna 
Carta ; <2) the limits of a manorial fishery 
are determined by the bounds of the manor, 
which in this case were wider than those of 
the harbour. Deft, had, therefore, tres- 
passed upon pltf.’s fishery. — Stephens v. 
Snell, [1939] 3 All E. R. 022 ; 101 L. T. 
200 ; 55 T. L. it. 902 ; 83 Sol. Jo. 050. 

178. Add. Annotation : — Consd. Peech v. Best 
(1030), 99 L. J. K. B. 637. 

176. Add. Annotations : — Retd. Abrahams v. Mac- 
Fisheries, [1925] 2 K. B. 18 ; Roe v . Bussell, 
[1928] 2 K. B. 117. 

176a. Fishing rights — Whether part of “ premises ” 
within Landlord & Tenant Act, 1927 (c. 86), 
s. 5.] — Where an incorporeal right, such as a 
right of fishing, is demised along with 
corporeal hereditaments by the same lease, 
& the lessee uses both for the purpose of his 
trade or business, the incorporeal right is 
part of the “ premises ” within above sect. 
Therefore, on the expiration of such a lease, 
the lessee, if he can snow that the compensa- 
tion for goodwill to which under the Act he 
would be entitled would not compensate him 
for the loss of goodwill if he removed to & 
carried on his trade or business in other 
premises, may require a new lease of the 
premises which shall include the incorporeal 
right demised by the original lease. — 
Whitley v. StuMbles, [1930] A. C. 544 ; 99 
L. J. K. B. 518 ; 143 L. T. 441 ; 40 T. L. B. 
565; 74 Sol. Jo. 488, H. L. ; affg. S. C. 
mb nom . Stumbles v. Whitley, [1930] 1 
K. B. 393, C. A. 

278. Add Annotation : — Held. Cleobury Mortimer 
Bural District Council v . Childe, [1933] 2 
K. B. 308. 

289. Add. Annotation : — Refd. Nicholls v. Ely 
Beet Sugar Factory, Ltd., [1930] Ch. 343. 


812a. & arrest of angler — Outside limits of 

fishery — Reasonable belief that angling within 
limits.] — Defte., servants of P., apprehended 
pltf. while fishing in the night-time near the 
mouth of the river O., in Carnarvonshire, in 
which river P. had a several fishery. In an 
action of trespass for this arrest, defte. gave 
much evidence to show that P.’s fishery 
included the place where the pltf. was 
apprehended. The jury, however, defined 
the limits of the fishery so as to exclude that 
place by a few yards ; but they also found 
that P. & defts. believed that it included that 
place: — Held: defts. were entitled to the 
protection of the 7 & 8 Geo. 4, c. 29, ss. 35 
& 03. — Hughes v . Buckland (1848), 15 
M. & W. 348 ; 3 Dow. & L. 702 ; 15 L. J. Ex. 
233 ; 7 L. T. O. S. 91 ; 10 J. P. 725 ; 10 
Jur. 884 ; 163 E. B. 883. 

318. Add. Annotation : — Refd. Nicholls v. Ely 
Beet Sugar Factory, Ltd., [1938] Ch. 343. 

348a. No pecuniary damage.} — Pltf. was 

the owner of two several & exclusive fisheries 
in the River Ouse below Ely. Defts. carried 
on the business of beet sugar manufacturers 
at a factory abutting on the Ouse some miles 
above pltf.’s fisheries. Pltf. alleged that in 
the course of defts.’ manufacturing operations, 
& in particular from Sept. 1933, to Jan. 1934, 
following the beet harvest, large quantities 
of refuse & effluent were discharged from the 
factory into the river, & by reason of that 
he had suffered damage & his fisheries had 
been prejudicially affected. He claimed an 
injunction accordingly & damages. At the 
hearing evidence was also given as to injury 
to the fisheries between Sept. 1934, & Jan. 
1935 : — Held : disturbance of a several 
fishery is an invasion of a legal right, & in such 
a case it is not necessary to prove pecuniary 
loss, but the injury to the legal right carries 
with it the right to damages ; but pltf. had 
failed to show that the injury to his fisheries 
had been caused by the acts of defts. — 
Nicholls v. Ely Beet Sugar Factory, 
Ltd., [1930] Oh. 343 ; 105 L. J. Ch. 279 ; 154 
L. T. 531 ; 80 Sol. Jo. 127, C. A. 

353a. .] — In May & Oct. 1922, some dead 

fish were observed in a river, at a spot below 
that from which a drain-pipe leading from 
certain gasworks entered the river. Samples 
of the effluent from this pipe were taken on 


PART in. BEOT. 8, SUB-SECT. 2. 

•b. Right of lessee to cut bushes along 
bank necessary for fishino.y—Vltt. by 
indenture under seal, leased to deft, 
for a term of years, with the right to 
renew, pltf. ’a land on the E. River, 
G. County, for fishing purposes, with 
the right to enter & use the same in 
snoh a way as might be necessary for 
fishing in said river. Damages claimed 
by pltf. were for cutting bushes along 
the bank of the river: — Held.* the 
burden of proof was upon pltf., 8c the 
right to fish, from the bank of the 
river involved the right to do such 
cutting as was necessary for that 
purpoaw.~-McKKEN v. Pattillo (1927), 
59 N. S. R. 452.— GAN. 

PART III, SECT. 8, SUB-SECT. 8. 

•f. Under Fisheries Adr—EjfeoL}— 
Held: the lioenoes granted to pltf. 

hpriee Act gave him no several 
right of fishery, & he oould not there- 
fewe succeed in an action for Interference 
with the fishery by pollution. — 


Filuon e. New Brunswick Inter- 
national Paper Co., [19341 8 D.L.R, 
22 ; 8 M. P. R. 89. — GAN. 

PART III. SECT. 8, SUB-SECT. 4. 

d i. Extent of rights acquired .] — 

Held : the right which may be acquired 
by possession of forty years on a grant* 
of salmon-fishings pertaining to lands 
situated on one side of a river (o) is not 
limited to the fishings In that part of 
the river which is ex adverso of the 
lands ; 8c ( b ) may extend to fishings 
beyond the medium fUum of the river. — 
Earl or Zetland v. Tennent’s 
Trustees (1878), ll Macph. (Ct. of 
Sess.) 469 ; 45 Sc. Jur. 311, — SCOT. 

PART III. SECT. 4 , SUB-SECT. 2. 

•b. Oumership of land abutting on 
river — Tenant at will) — A person in 
possession of land bordering on a non- 
tidal river, as a tenant at will of the 
owner, is entitled to be treated an a 
riparian owner, ao far as regards the 

2 


right of fishing. — P hair v. Venning 
(1882), 22 nTb. R. 362.-— CAN. 

PART III. SECT. 5, SUB-SECT. 1,— A 

m I. .1 — Little v. 

Moylett, [19291 I. R. 439.— IR. 

PART III. SECT. 5, SUB-SECT. 2.— C. 

o i. Centuries.) — Moore v. 

A.-G., [1929] I. R. 101.— JH. 

PART III. SECT. 7. 

286 1. Right of way — <£* right to repair 
embankments. ]- — Where right of fishery 
had been granted in respect of two 

E ieces of land, surrounded on all sides 
y embankment, & described in the 
lease as " bheri jami ialkar ** .* — Held ; 
the expression rights over fisheries ° 
to be found in Bengal Tenancy Act, 
t. 193, includes, also, the user of land 
for the purpose of fishing or for the 
purpose of repairing embankments In 
the interest of fishing. — Nani Lal 
Mandal v. Priya Natb ray ( 1929 ), 
I, L. It, 56 Oglo, 1170,— IND. 
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each occasion, which, on analysis, were found 
to contain matter highly poisonous to fish. 
The owner of the fishing rights over that part 
of the river affected commenced an action 
for an injunction & damages against the 
owners of the gasworks : — Held : it was 
satisfactorily proved that the effluent from 
the gasworks was, on each occasion, the 


Part IV. — Fisheries in 

356. Add , Annotation : — As to (2) Refd. The 
Carlgarth, The Otarama, [1927] P. 93. 

306. Add. Annotation : — Reid. The Carlgarth, The 


cause of the death of the fish, & pltf. was 
entitled to an injunction & damages. — 
Granby (Marquis) v. Bakewell Urban 
District Council (1923) 87 J. P. 105 ; 21 
L. G. E. 329. 

354. Add. Annotation : — Expld. & Dlstd. Nicholls 
v. Ely Beet Sugar Factory, Ltd., [1936J Oh. 
343. 


relation to Navigation. 

Otarama, [1927] P. 93. 

368. Add. Annotation: — As to (2) Reid. The 
Carlgarth, The Otarama, [1927] P. 93. 


Part V. — Statutory Enactments relating to Salmon and 

Freshwater Fisheries. 

387. Add. Annotation : — Refd. Forth Conservancy Board v . I. R. Comrs., [1931] A. O. 540. 


PART V. SECT. 1, SUB-SECT. 2. 

c i. Power to restrict fishing for 

salmon — Riparian owners on non - 
tidal river. }— Phair v. Venning (1882), 

22 N. B. R. 362.— CAN. 

o ii. Riparian owners on 

estuary — Titles acquired prior to July, 
1867.] — Delaney v. McDonald (1883), 

23 N. B. R. 139.— CAN. 


PART V. SECT. 3. 

g 1, To seise nets .] — Ontario 

Game & Fisheries Act, a. 6 (5), makes it 
the duty of every overseer to seize all 
nets used contrary to the regulations, 
& sect. 80 of the Dominion Act makes 
a similar provision ; by s. 6 of the 
Do mini on Act the Governor in council 
is empowered to appoint fishery 
officers, Sc by order in council the 
Provincial officers are in substanoe 
made Dominion officers. — Sero v . 
Gault (1921), 60 O. L. R. 27 ; 64 
D. L. R. 327.— CAN. 


PART V. SECT. 5, SUB-SECT. 1.— 
D. (a). 

sk. Within two hundred yards of weir 
— Weir used for supplying water to mills, 
factories, or for navigation — Fisheries 
(Jr.) Act, 1850 (c. 88),*. 37.] — Ireland 
v. Qtjibke, [1928] I. R. 231. — IR. 

si. Keeping purse-seine open J — R. v. 
McPherson (B. C.), [1929] 2 W. W. R. 
141 ; 51 Can. Crim. Cas. 419. — CAN. 


PART V. SECT. 5. SUB-SECT. 3. 

n 1. .J — The owners of a 

bag-net fishery duly removed the 
leaders of their bag-nets during the 
weekly close time. In spite of this, 
they oangbt 165 salmon during eleven 
successive weekly olose times : — Held : 
the owners were guilty of a con- 
travention of Salmon Fisheries (Scot- 
land) Act, 1868 (c. 123), s. 15 (2), 


in respect that compliance with bye- 
laws did not avoid the duty of observing 
the statutory prohibition against 
fishing for or taking salmon during the 
weekly olose rime. — Aberdeen Har- 
bour Combs, v . [1927] 8. C. (J.) 

35. — SCOT. 


under a statutory obligation by 5 & 6 
Vlct. c. 106, s. 76, to erect the grating 
even though it entailed an inter- 
ference with the banks of the adjoining 
owner. — R. (Stewart) i>. Recorder 
& JJ. for Londonderry, [1930 1 N. I. 


PART V. SECT. 1, SUB-SECT. 1. 

■p. Election of conservators — Validity 
of proxy.] — A proxy to vote ** at the 
next election *’ does not sufficiently 
" specify ” the day of the meeting at 
which such proxy is to be available 
within Stamp Act, 1870 (c. 97), s. 102 
(1). — R. v. M’Inerney (1891), 30 

L. R. Ir. 49.— IR. 

PART V. SECT. 8, SUB-SECT. 1. 

*r. Duty to erect grating in tail race 
of mill — Although hanks of adjoining 
owner affected.] — Deft, was fined at 
petty sessions for failing to erect a 
grating or lattice across the tail race 
of his mill at a point where the tall race 
re-enters the river ** F.” The river 
“F.** Is a river in which there are 
salmon. For a certain distance before 
Sc at the point where the tail race re- 
enters this river it is bounded on both 
sides by lands that belong to an adjoin- 
ing owner, & not to the deft., the 
owner of the mill. There was no grating 
or lattice on the tail race where it 
diverged from or re-entered the river : 
to construct the grating or lattice, it 
would be necessary to erect piers that 
would project into the banks, on the 
side of the toll race, the property of 
the adjoining owner. Deft, nad started 
the necessary work of erecting the 
grating, but had abandoned it in conse- 
quence of the objection of the adjoin- 
ing owner to any trespass on his lands. 
Deft, had the use of the tail raoe from 
the moment it left his own lands until 
it reached the river : — Held : deft, was 


PART V. SECT, 9. 

•w. Action against Crown servants — 
Jurisdiction of Exchequer Court .]— At 
Livingstone 'e Cove, Nova Scotia, is a 
breakwater owned by the reap., to 
provide a shelter for boats of shallow 
draught. In this cove suppliant had 
set a salmon trap net under licence 
from the Department of Marine Sc 
Fisheries. Dredging operations were 
being carried on in the vicinity of the 
breakwater by the Department of 
Public Works under the supervision 
Sc dlreotion of one of its officers. The 
tug A., hired by reap., whilst moving 
a loaded scow to the dumping grounds 
came into contact with suppliant’s 
net, seriously damaging the same. 
The action was to recover the value, 
or oost of repairing the net Sc the loss 
of the use thereof for about one month : 
— Held : the master Sc crew of the - 
tug A., the crew of the scow. Sc the 
master St crew of the dredge were 
servants of the Crown employed upon 
a public work within sect. 19o of 
Exchequer Ct. Act, Sc the ot. had 
Jurisdiction to hear Sc entertain the 
action. On the evidence, the net In 
question was not an interference to 
navigation within sect. 33 of Fisheries 
Act, 1927, Sc the master of the tug 
A., was negligent in moving the scow 
as Sc when he did ; suppliant was 
entitled to damages for the Injury 
caused to his net Sc damages for the 
lose of the use of his net. — Mason v . 

R. , 11933) Ex. C. R. 1 ; affd., [1938] 

S. O. R. 332 ; 4 D. L. R. 309.— CAN. 
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Cases 485— 487b. English and Empire Digest Supplement, 


Part VI. — Statutory Enactments relating to Salt Water 
Fisheries and Sea Fishing. 


485. Add. Annotation : — Reid. Kverton v. Walker 
(1927), 137 L. T. 694. 

497a. Jurisdiction of superintendent — When 

arising.] — Pltfs., who were the owners of a 
steam fishing boat, brought an action in the 
county ct. against deft., who was a member 
of the crew of the boat, claiming a sum as 
money lent by them to deft. Deft, alleged 
in defence that the sum claimed had been 
paid to him as wages ; &, further, that the 
county ct. had no jurisdiction, the question 
between the parties being a dispute con- 
cerning wages within Merchant Shipping 
Act, 1894 (c. 60), s. 387, which could only be 
dealt with bv a superintendent thereunder. 
At the trial it was found as a fact that the 
sum claimed had been lent to deft., & that 


there was no real dispute concerning wages : 
— Held: (1) the county ct. had junsdiction 
to entertain the action notwithstanding the 
section, inasmuch as that ct. had all along had 
jurisdiction to entertain an action for money 
lent & the section did not either expressly or by 
implication exclude that jurisdiction ; (2) the 
junsdiction of the superintendent under the 
sect, did not arise until a party to the dispute 
called him to decide it, & here no party had 
called upon him to do so. — Sturley v, 
Powell, [1930] 1 K. B. 677 ; 99 L. J. K. B. 
197 ; 142 L. T. 484 ; 48 T. L. R. 236 ; 18 
Asp. M. L. C. 97. 

497b. Jurisdiction of county court.] — Sturley 

v. Powell, No. 497a, ante. 


PART VI. SECT. 1, SUB-SECT. 4. 

■z. Order to proceed to nearest port — 
Onus of proof as to port .) — The master 
of a trawler, who had refused to comply 
with a direction to proceed to Storno- 
way given by a British sea fishery 
officer, was oharged with contravening 
Sea Fisheries Act, 1883 (o. 22), s. 14 (2). 
Stornoway was not the nearest poit 
to the place where the direction wa * 
given, & the prosecutor made no 
attempt to prove that It was the most 
convenient port : — Held : the fact 
that a sea fishery officer directed 
accused to go to Stornoway raised a 
strong presumption that Stornoway 
was the most convenient port within 
Sea Fisheries Act, 1883, s. 12 (8) ; it 
was open to accused to rebut that 
resumption : as accused had not 

een allowed to cross-examine the 
prosecution witnesses on the question 
of convenience. It was Impossible to 
hold that he ought to have been con- 
vioted. — Mackenzie v. Jinks, 11934] 
S. O. (J.) 48. — SCOT. 


PART VI. SECT. 2, SUB-SECT. 1. — A. 

r 1. Grant of licence — Validity of 

regulations.) — Sect. 69a of the Fisheries 
Act provided, among other things: 
that, under lloence from the Minister a 
vessel registered as a British ship in 
Canada & owned by “ a Canadian or 
a Canadian co. with its principal place 
of business in Canada, is allowed to 
use an " otter ” or other similar trawl. 
Moreover under this Statute, rules & 
regulations might be made by Order 
in Counoil, & the sumo were made 
providing that such lioence could be 
granted only to “ Canadian built ” 
vessels. & that after Apr. 1932, none 
but such would be eligible for licence. 
& further providing that after Apr. 1, 
1930. k lioence fee of oue cent a pound 
on the fish caught should be payable. 
This fee in the case of deft, would 
amount to between $130,000 to 
$160,000 a year : — Held : as the 
regulations ignore the statutory limita- 
tion to British ships registered in 
Canada or. owned by a Canadian, etc., 
8c fix as the condition upon which the 
licence would issue that suoh ships be 
Canadian built, & such condition being 
obviously beyond the scope of the Act, 
Sc the delegated powers, suoh regula- 
tions are ultra vires, unenforceable, null 
& void. — R. v. National Fish Co., 
LTD , 11931] Ex. O. R. 75.— CAN. 


im. Prohibition against use of nets — 
Accused charged as J* master or person 
in charge ” — No evidence that accused 
on board.) — Held p as there was no 
statutory provision making the master 
of a vessel liable, as suoh, for a con- 
travention of the bye-law, &, as the 
bye-law might be contravened by 
“ any person,” the prosecutor was 
bound to prove that the accused was on 
board the vessel at the time. — Shiach 
v. Farquhar, [1929] S. C. (J.) 88.— 
SCOT. 


PART VI. SECT. 2, SUB-SECT. 1.— C. 

so. Prohibition against use of crayfish 
pots — Condemnation of boat ct appur- 
tenances — Failure to summon joint 
owners. j — Fisheries Comrs. v . Button , 
(1925), 21 Tas. L. R. 8.— AUS. 

PART VI. SECT. 4, SUB-SECT. 4. 

•p. Bounty — Time of service on ship — 
Regulations of December 10, 1897.] — 
Snow v. R. (1907), 11 Exoh. C. R. 164. 
—CAN. 


PART VI. SECT. 6. SUB-SECT. 1. 

h i. .]— (1) To justify an 

entry by a foreign fishing vessel into 
Canadian territorial waters on the 
ground of “ stress of weather,” the 
weather must be such as to produce in 
the mind of a reasonably competent 
8c skilful master, possessing courage & 
firmness, a well grounded bond fide 
apprehension that if he remains outside 
suoh waters he will put in jeopardy his 
vessel 8c cargo. In each case the 
questions whether the master fairly 
& honestly on reasonable ground 
believed it necessary to take shelter, 
& whether he exercised reasonable 
skill, competence & courage in the 
circumstances, are questions of fact 
for the tribunal whose duty it is to 
find the facts. 

(2) The Convention of Oct. 20, 1818. 
between Great Britain & the United 
States, respecting fisheries 8c boundary 
lines, did not apply to tho Pacific 
waters so far as fisheries were con- 
cerned, 8c therefore could not be avail- 
able as justification for the entry in 
question. — T he Mat e. R., [1931] 
S. C. R. 374 ; 3D.L.L 15.— CAN. 

h 11. .] — (1) To justify, as 

against incurrence of penalty under the 
Customs 8c Fisheries Protection Act, 
R. S. C., 1927, s. 10, a foreign fishing 


vessel entering Canadian territorial 
waters on the ground of “ stress of 
weather,” there must be such a con- 
dition of atmosphere & sea as would 
produce in the mind of a reasonably 
competent & skilful master, possessing 
courage & firmness, a well grounded 
bond fide apprehension that if he 
remains outside such waters he will 
put in jeopardy his vessel 8c cargo. 
A want of bona fides would abrogate 
any right or privllogo to shelter given 
by tho statute. Further, weaknesses 
in a vessel may be such, os instanced 
In certain respects in the present case, 
as, e.g., glass of inadequate thickness 
in pilot house windows a small height 
from tho sea, constituting a special 
danger from waves, that any distress 
arising from them should bo deemed 
a distress created by tho owner or 
master himself. 

(2) The Convention of Oct. 20, 1818, 
between Groat Britain & the United 
States, respecting fisheries & boundary 
lines, has no application to Canadian 
territorial waters on the Pacific Coast, 
so far as fisheries are concerned. Even 
if it had, deft, vessels could claim no 
privilege under it, as the only permission 
to take shelter in Canadian waters 
given by the proviso to art. 1 thereof 
is permission to enter “ bays or 
harbours,” & the place where they 
wero seized was not showu to be a bay 
or harbour. — The Queen City v. R., 
The Tiixtk M. v. R. ; The Sunrise t?. 
R., [1931] S. C. R. 387 : [1931] 3 

D. L. R. 147 ; affg., 43 B. C. R, 494.— 
CAN. 


h iii. The N. S.e ntered 

the port of North Sydney, from the 
fishing grounds off Ingonish, N. S., 
for the alleged purpose of effecting 
repairs to her engines. On the same 
day, after effecting certain repairs & 
after clearing outwards, her master 
purchased 54 tons of ice from a local 
dealer, without licence or permit. 
The N. S. was shortly afterwards seized 
for an infraction of serf. 10 (c) of 
Customs & Fisheries Protection Act : 
— Held: though an American vessel 
may, under Fisheries Treaty, 1818, 
enter a Canadian port for the purpose 
of making repairs therein, this did not 
render lawful the act of her mas ter 
in purchasing ice as aforesaid, con- 
trary to the provision of Customs 8c 
Fisheries Act, 8c the vessel was law- 
fully seized & forfeited. — R. v. Auxi- 
liary Fibhinq Schooner Natalie 
S., 11932) Ex. C. R. 155.— CAN. 
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Part VII. — Whale and Seal Fisheries. 

507. Add. Annotation : — Retd. The Humorous, 508. Add. Annotation : — Refd. The Humorous* 
The Mabel Vera, [1933] P. 109. The Mabel Vera, [1933] P. 109. 


PART VII. SECT. 2. 

b i. Division of proceeds — Ship- 

wrecked sailors on board sealer.}— 
Connell v. Rorke (1859), 4 Nfld. 
L. R. 394.— NFLD. 


PART VIII. SECT. 1. 

a 1. .1 — Deft, was convicted 

by a district justice of an offence under 
Fisheries Act, 1924, but the district 
justice omitted to order a forfeiture 
of the fish as required by the Act : — 
Held : the omission invalidated the 
conviction. — Tangney v. Kerry 
County District Justice, [1928] 
I. R. 358.— IR. 

ail. .] — O'S. was also con- 

victed at the same time on another 
summons for unlawfully using a net 
for the purpose of taking salmon or 
trout in the said tidal waters without 
being duly licensed, contrary to 13 &. 
14 Viet. c. 88, s. 12. That section pro- 
vides for such offence a pecuniary 
penalty, & also the forfeiture of the 
net used. The district Justice’s con- 
viction on this summons did not order 
the forfeiture of the net. It was the 
same net the forfeiture of which was 


ordered by the Justice in the other 
conviction : — Held : the conviction 
was bad for not ordering the forfeiture 
of the net, notwithstanding the fact 
that its forfeiture was ordered by the 
other conviction. — The State 
(O’Sullivan) v. Circuit Court Judge 
op Cork, [19311 I. R. 733.— IR. 

■g. Fishing quahangs without licence.] 
— Fine for Ashing quahangs without a 
licence reduced because of mitigating 
circumstances. — Gillis v. R., [1938] 1 
D. L. R. 7G9 ; (55 Can. C. C. 127.— CAN. 

sk. Jurisdiction of magistrates .] — - 
An information charging illegal Ashing 
“ at Capo John in the Municipality of 
Pieton County ” states an offenco 
wit hin the territorial jurisdiction of a 
stipendiary magistrate of that county. 
— R. v. Dwyer, 11938] 3 D. L. R. 394 ; 
70 Can. C. C. 264.— CAN. 


PART VIII. SECT. 2. 

si. Liability of master.] — At the trial 
upon a summary complaint, which set 
forth that the accused, being the master 
or person in charge of the motor boat 
Ruby, INS 422, had contravened 
Byelaw No. 17 made under the Sea 
Fisheries Act. 1883. it was proved that. 


after having been engaged in illegal 
trawling, the Ruby returned to her 
anchorage, & the accused, who sub- 
sequently admitted that he was the 
master, was found by the Ashery 
officers on the pier near his boat. It 
was not, however, proved that ho had 
been on board while illegal Ashing was 
taking place. A conviction followed : 
— Hud : Sea Fisheries Act, 1883, 
s. 20 (l),made the master or the person 
for the time being in charge vicariously 
liable for any contravention of the Act 
which might be committed by a person 
on board the vessel, unless he was able 
to bring himself within the proviso to 
sect. 20 (1) : &, on the evidence, the 
sheriff-substitute was entitled to oon- 
vict, notwithstanding that the accused 
was not proved to have been on board 
when the offonco was committed. — 
Smith v. Rose, [1937] S. C. (J.) 05.— 
SCOT. 


PART VIII. SECT. 6. 

526 i. General rule — Jurisdiction 
ousted.]— R. (Moore) t>. O’Haxrahan, 
[19271 I. R. 406.— IR. 


m i. .] — R.t). Harran (1912), 21 

O. W. R. 951; 3 O. W. N. 1107 ; 3 
D. L. R. 753.— CAN. 
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Cases 76—817*. 


English and Empire Digest Supplement, 


FOOD AND DRUGS. 

Part II. — Adulteration and Impoverishment. 

Note. — Sale of Food & Drugs Ads , 1875-1027, are consolidated by Food & Drugs {Adulteration) Act , 

1928 (c. 31). 


76. Add. Annotation: — Folld. Bowker v. Wood- 
roffe, Bowker v . Premier Drug Co. (1927), 96 
L. J. K. B. 750. 

78. Add. Annotation : — As to (2) Apld. Bowker v. 
Woodroffe, Bowker v. Premier Drug Co. 
(1927), 96 L. J. K. B. 760. 

78a. .] — (1) Where a person is charged 

with selling to the prejudice of a purchaser an 
article of food which is not of the nature, 
substance & quality demanded, & the article 
is one for which there is no recognised 
standard of quality, it is the duty of the ct. 
to fix a standard, in the sense of having regard 
to a minimum below which the article must 
be regarded as deficient. 

(2) Where an analyst expresses in a 
certificate an opinion as to the quality or 
genuineness of an article, the ct. must accept 
it, if uncontradicted. 

(3) A wholesale merchant cannot be con- 
victed of aiding & abetting a retailer, if the 
wholesaler was not present when the retail 
sale complained of took place, nor if there is 
no evidence that he kneo/ the composition 
of the article. — Bowker v. Woodroffe, 
Bowker v. Premier Drug Co., [1928] 1 

K. B. 217; 96 L. J. K. B. 760 ; 137 L. T. 
347; 91 J. P. 118, 43 T. L. R. 616; 25 

L. Or. R. 306 ; 28 Cox, C. C. 397, D. O. 
Annotation: — As to <3) Held. Gough t>. Rees (1929), 46 

T. L. R. 103. 

96. Add. Annotation : — As to (1) Consd. Square v. 
Model Farm Dairies (Bournemouth), Ltd., 
[1938] 2 All E. R. 740. 

97. Add. Annotation : — Consd. Square v. Model 
Farm Dairies (Bournemouth), Ltd., [1938] 
2 All E. R. 740. 

98a. Liability of wholesaler — Sale by retailer.] — 

Bowker v . Woodroffe, Bowker v. Premier 
Drug Co., No. 78a, ante . 

101. Add. Annotation : — As to ( 1) Refd. Orpen v . 
Haymarket Capitol, Ltd. (1931), 146 L. T. 
614. 

104. Add. Annotation: — As to ( 1) Refd. Square v . 
Model Farm Dairies (Bournemouth), Ltd., 
[1938] 2 All E. R. 740. 

113. Add. Annotation : — Refd. Square v. Model 
Farm Dairies (Bournemouth), Ltd., [1939] 
2 K. B. 365. 


185. Add. Citations .—23 L. G. R. 15 ; 27 Cox, 
O. C. 672. 

140. Add. Citations 23 L. G. R. 22 : 27 Cox, 
C. C. 078, D. 0. 

Add. Annotation : — As to (2) Refd. Preston 
v. Grant (1924), 94 L. J. K. B. 125. 

147. Add. Annotation : — As to (1) Refd. Bowker v. 
Woodroffe, Bowker v . Premier Drug Co. 
(1927). 96 L. J. K. B. 760. 

148. Add. Annotation : — Refd. Bowker v. Wood- 
roffe, Bowker v. Premier Drag Co. (1927), 
96 L. J. K. B. 750. 

160. Add. Annotation : — As to ( 1) Consd. Bowker 
v . Woodroffe, Bowker v . Premier Drug Co. 
(1927), 90 L. J. K. B. 750. 

150a. Absence of recognised standard.] — 

Bowker v. Woodroffe, Bowker v. Premier 
Drug Co., No. 78a, ante. 

169a. Vinegar.]— Preston v. Jackson (1928), 73 
Sol. Jo. 712. 

174. Add. Annotation : — Folld. Bridges v. Griffin, 
[1925] 2 K. B. 233. 

187. After this case insert “ Addition of colouring 
matter to milk.] — See No. 218a, post.” 

193. Add. Annotation : — Refd. Woolworth & Co. 
v. Pottier (1936), 33 L. G. R. 627. 

217a. Warranty on order form — Order form re- 
tained by seller.] — By Food & Drugs (Adul- 
teration) Act, 1928 (c. 31), s. 29 (1), it is a 
defence on a prosecution for selling drugs not 
of the nature, substance or quality demanded 
by the purchaser for deft, to prove that he 
purchased the drugs as being of the nature, 

' substance & quality so demanded & with a 
written warranty to that effect & that he had 
no reason to believe at the time he sold the 
drugs that they were otherwise, <fc that he 
sold them in the same state as when he bought 
them. Applts. gave an order for drugs on 
an order form specifying that the goods were 
ordered on the condition that the suppliers 
warranted them to be of the nature, sub- 
stance & quality described in the order. The 
suppliers placed their initials on the order 
form & in due course delivered the goods, 
retaining the order form in their own pos- 
session : — Held : the initialled order form 
was a written warranty within sect. 29 (1), 


PART II. SECT. 2, SUB-SECT. 4.— 
B. <c). 

r i. .1 — Under the Sale of Food 

Sc Drags Acts the certificate of a public 
analyst is prirnd facie but not con- 
clusive evidence. — Todd v . Cochrane 
(1901), 38 Be. L. R. 801.— SOOT. 

PART II. SECT^ S^SUB-SECT. 3.— 

101 It. Sale by servant or 

a limited oo. guilty 
t selling an article 
which does not oonform with the 
regulations made under Food & 
Drugs Act, 1908, it must be shown 
that the sale was made on Its behalf 
by a servant or agent who had 
authority to sell. Where a .sale was 
made by a servant who had no 


agent .) — To prove 
of the offence o 


authority to sell anything, it was held 
that the sale did not constitute an 
offence by the oo. — M itton v . R. G. 
Look Sc Oo., Ltd., [19281 S. A. S. R. 
444. — A US. 


PART II. SECT. 8, SUB-SECT. 8.— 
0. (ah 

110 ill. Whether property passed 

— Food <& Drugs Act. 1908, ss. 6 , 22.}— 
Walters v . Mitton, [1926] S. A. S. R. 
261.— AUS. 

PART II. SECT. 8, SUB-SECT. 3.— 
C. (b) iv. 

142 i. Notice not seen by pur- 

chaser — Onus of proof .) — Whore an 
article of food exposed for sale bears a 
label indicating that It does not oon- 
form to the statutory standard of 
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genuineness : — Held : the seller must 
prove that the contents of the label 
were brought to the notice of the pur- 
chaser. — Patterson v. Findlay, 
[1926] S. O. (J.) 63. — SCCff?. 

PART 11. SECT, 8, SUB-SECT. 8.— 
D. (b). 

sd. Coffee .] — K. having asked accused 
for coffee, reoeived a mixture containing 
at least 67 per oent. of ohloory. When 
he asked for coffee K. expected to get 
an addition of chicory aooording to 
commercial usage : — Held : what K. 
got was substantial l y ohioory contain- 
ing an addition of some coffee, Sc the 
commodity was not of the nature, 
substance & quality demanded. — 
Moodley v. R. (1927), 48 N. L. R. 
896.— 8. AF. 
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notwithstanding that it did not come into 
the possession of applts. until after the 
prosecution had been instituted. — Wool- 
worth (F. W.) & Co., Ltd. v. Potties (1935), 
80 Sol. Jo. Ill ; 33 L. G. R. 627, D. C. 

218a. Milk adulterated with colouring matter.] 

— The defence that he purchased the milk 
with a written warranty is not available 
to a vendor of milk adulterated by the 
addition of colouring matter contrary to 
Milk & Dairies (Amendment) Act, 1922 
(c. 54), s. 4, which neither includes such a 
defence nor contains anv provision that it 
is to be read with any Act containing such 
a defence. — Reeman v. Knapp (1925), 134 
L. T. 224 ; 90 J. P. 7 ; 42 T. L. R. 131 ; 24 
L. G. R. 42 ; 28 Cox, 0. O. 117, D. C. 

248a. What amounts to.l — Applts., who manu- 
factured an article called “ R.’b rum & 
butter toffee/* supplied it to a confectioner 
with a warranty, & on analysis it was found 
to contain rum & butter, & coconut fat. 
On a summons against applts. for giving a 
false warranty there was evidence that 
toffee made partly with coconut fat had been 
sold for years as “ rum & butter toffee.” 
The justices convicted applts. : — Held : the 
description “ butter toffee ” implied that no 
fat, except butter, was used in the manu- 
facture, & the conviction must be affirmed. — 
Riley Brothers (Halifax), Ltd. v. Halli- 
MOND (1927), 44 T. L. Ri. 238, D. C. 

261a. Proceedings against previous seller — 

Previous analysis before proceedings against 
retailer.] — An inspector appointed under the 
Sale of Food & Drugs Acts bought a sample 
of ground ginger from a retail shop. He 
complied with the provisions of Food & 
Drugs (Adulteration) Act, 1928 (c. 31), s. 18, 
with regard to the division of the sample into 
three parts, delivering one part to the seller 


& having an analysis made. Upon analysis 
the ground ginger was found to contain an 
added preservative, contrary to the pro- 
visions of the Public Health (Preservatives, 
etc., in Food) Regulations, 1925. The 
retailer was convicted upon an information 
charging him with the sale of the ground 
gmger to the prejudice of the purchaser under 
Food & Drugs (Adulteration) Act, 1928 (c. 31), 
s. 2. Subsequently, proceedings were com- 
menced against the previous seller of the 
ground ginger for wilfully negleoting to obey 
the Public Health (Preservatives, etc., in 
Food) Regulations, 1925, by selling the 
ground ginger to the retailer. No further 
sample was taken of the ground ginger & no 
further analysis made. No part of the 
sample that was taken in the first instance 
was sent to the previous seller of the ground 
ginger. The magistrate refused to convict 
on the ground that the provisions of sect. 18 
of 1928 Act had not been complied with : — 
Held : the magistrate was wrong in holding 
that compliance with the formalities pre- 
scribed by sect. 18 of 1928 Act was a con- 
dition precedent to the institution of pro- 
ceedings against the previous seller for a 
sale to which art. 7 of the Regulations of 
1925 applied. When the formalities pre- 
scribed by sect. 18 of 1928 Act with regard 
to taking of sample, division & analysis had 
been complied with in proceedings as between 
the purchaser & the retailer, there was no 
necessity for those formalities to be repeated 
when proceedings were subsequently taken 
against the previous seller under art. 7 of the 
Regulations of 1925. — Twynham v. Bad- 
cook, [1932] 2 K. B. 549 ; 101 L. J. K. B. 755 ; 
147 L. T. 35 ; 96 J. P. 219 ; 48 T. L. R. 389 ; 
30 L. G. R. 239 ; 29 Cox, C. 0 448. 

Add. Annotation : — As to (3) Refd. Oonn v. 
Turnbull (1925), 89 J. P. Jo. 300. 


Part ill. — Sale of Unwholesome Food. 

858. Add. Annotation : — Refd. Frome United them under sect. 116, & the magistrates 

Breweries Co. v. Bath JJ., [1926] A. C. 586. found that that evidence “ was very probably 

true,** & that, as they were not satisfied 
361a. Onus of proof.] — Reaps, were charged with beyond reasonable doubt that the meat was 

being in possession of certain tuberculous on the premises for the purpose alleged, resps. 

meat contrary to Public Health Act, 1875, were entitled to the benefit of the doubt, 

s. 117, as extended by Public Health Acts They accordingly dismissed the charge : — 

Amendment Act, 1890, s. 28. By sect. 116 of Held : the onus of proof imposed by sect. 116 

the Act of 1875 the onus of proof that the said of the Act of 1876 had not been discharged by 

meat was not exposed or deposited for sale, resps., & the offence with which they were 

or was not intended for the food of man, is charged was therefore proved. — Cant v. 

placed upon the party charged. Resps. led Harley & Sons, Ltd., [1938] 2 All H. R. 

evidence in order to discharge the onus on 768 ; 36 L. G. R. 465. 

PART M. SECT. 6, SUB-SECT. 1.— A* 

o I. .1 — Where, under 

Food 8c Drugs Act, 1809 (o. 61), S. 3. the 
Local Govt. Board, or Board of Agri- 
culture, through their officer, procure 
samples of an article of food (e^a. 
margarine) for analysis, 8c communi- 
cate the certified result of the analysis, 
when made, to the secretary of the 
local authority, the secretary of the 
local authority may, without any 
special resolution, transmit such oertf- 
floate to the inspector appointed under 
Food 8c Drugs Act, 1876 (c. 13) ; 8c 
be without antecedent authorisation 
may proceed In his own name to 
prosecute for any penalties to which the 


vendor may be liable.— Connor v. 
BUTLIN, [1902] 2 1. R. 669.— IR. 

PART II. SECT. 6, SUB-SECT. 4. — A. 

tf. When returnable — Under Health 
Act , 1919, 8. 262 (d).] — The provision 
in above section, that where any 
prosecution or proceeding under 
Part XII. of the Act relates to any 
food, drug or substance, the summons 
“ shall notbe made returnable in less 
fcHftn fourteen days from the day on 
which it is served,” means that such 
s umm ons is to be “ returnable in not 
lees than fourteen clear days ” from 
such date.— Downes e. Freshney, 
[1928 ^V. 1* B. 64 ; [1938] Argus L. R. 


PART III. SECT. 2, SUB-SECT. 1.— D. 

1 i. Supply of milk to hoarders 

by hoarding -house keeper .] — The supply- 
ing of milk by a boarding-house keeper 
to boarders tor use with meals does not 
constitute a sale within the meaning 
of the Pure Food Aot, 1908. — Patton 
v . Mould (1931), 48 N. S. W. W. N. 
158.— AUS. 

sg. Article sold — Mens rea — Whether 
knowledge of disease necessary. \ — Held : 
there was no evidence on which the 
magistrate oould find that deft, sold 
meat affected by tuberculosis, knowing 
at the time that It was so aitooted, & 
the conviction should be quashed. — 
Dixon t. Ssnam^Ete p. Seileb, [19381 
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Part V. — Particular 

400a. As to bonft fide mistake or 

accident.] — Resp. was charged with unlaw- 
fully having in his possession for sale, or 
delivery under a contract of sale, by retail 
sixty-four loaves of bread which were not of 
the net weight of 1 lb. or an integral number 
of pounds contrary to Sale of Food (Weights 
& Measures) Act, 1926, s. 6 (2). The case 
stated contained no finding of fact that 
resp. had discharged the onus of proving 
that the deficiency of weight was due to a 
bond fide mistake or accident, but merely a 
contention on behalf of resp. to this effect. 
The justices dismissed the charge, holding 
that resp. had taken every precaution to 
ensure that the loaves were of correct 
weight : — Held : on the materials contained 
in the case stated, the justices were not 
entitled to find that resp. had taken every 
precaution to ensure that the loaves were of 
correct weight. In any event, such a finding 
would be inadequate unless resp. had satis- 
fied the ct. that such deficiency was due to a 
bond fide mistake or accident. — Marshall v. 
Matthews, [1939] 1 All E. R. 156 ; 37 

L. G. R. 194, D. C. 

414^. Exposure for sale— What amounts to.]— A 
baker was delivering bread f > , om an open car ; 
after completing his round, while he was on 
his way back to the bakehouse, he was 
stopped by an inspector, who weighed the 
remaining loaves & found a deficiency 
Held : there was both an offering & an ex- 
posure for sale of the bread left in the car, 
since, when the journey started, it was 
uncertain which, if any, loaves would remain 
unsold, & they were taken for the purpose of 
being sold if customers required them. — 
Keating v. Horwood (1926), 135 L. T. 29 ; 
90 J. P. 141 ; 42 T. L. R. 472 ; 24 L. G. R. 
362 ; 28 Cox, C. C. 198, D. C. 

439a. Protection of employer under Sale of Food 
(Weights & Measures) Act, 1926 (c. 63) — 
When applicable.] — (1) Held: the language 
of Sale of Food (Weights &> Measures) Act, 
1926 (c. 63), s. 12 (2), has no relation & does 
not apply to a case where a defect of deft.’s 
machinery or a default of an employee under 
deft.’s control is the cause of the deficiency. 
This sub-sect, deals with the case where the 
deficiency is due to a bond fide mistake or 
accident or other causes beyond deft.’s 
control, that is to say, not with negligence or 
other conduct of deft.’s servants or other 
ersons under his control. In such a case 
eft. may avail himself of the provisions of 
sect. 12 (5) if he satisfies the provisions of 
that sub-sect., by having any other person, 
including an employee, whom he charges as 
the actual offender, brought before the ct. 

(2). On the question whether proceedings 


Articles of Food. 

against defts. for contravening this sub-sect, 
were “ proceedings under this Act in respect 
of an alleged deficiency of weight ” within 
sect. 12 (2), whilst Lord Hew art, C.J., did 
not express a decided opinion, one way or 
the other, Avory, J., expressed the view 
that proceedings under sect. 6 (2) of the Act 
were in respect of an alleged deficiency of 
weight, & Talbot, J., expressed an opinion 
to the contrary. 

(3) On proceedings against bakers under 
sect. 6 (2) of the Act defts. duly laid an 
information against one of their employees 
under sect. 12 (5) ; having him brought 
before the ct. as the actual offender & 
tendering evidence in order to prove that 
they had used due diligence to enforce the 
execution of the Act, & that their employee 
had committed the offence without their 
consent, connivance, or wilful default. At 
petty sessions, the information against the 
\ employee was dismissed, but defts. were 
convicted. Defts. appealed to Quarter 
Sessions : — Held : the Ct. of Quarter Sessions 
had no power to exempt defts. from any 
penalty under sect. 12 (5) on the ground 
{per Lord Hew art, C.J., & Talbot, J.) that 
having regard to the fact that the employee 
had been acquitted at petty sessions, it was 
not open to defts. to contend at Quarter 
Sessions that the employee was wrongly 
acquitted, & on the ground {per Avory, J.) 
that in any case on the facts the employee 
charged was not the actual offender within 
the sub-sect. — Walkling, Ltd. v. Robinson 
(1930), 99 L. J. K. B. 171 ; 143 L. T. 105, 
106 ; 94 J. P. 73 ; 40 T. L. R. 151 ; 28 
L. G. R. 88 ; (1929), 29 Cox, C. C. 131. 
Annotations: — As to (2) Distd. Woliinden v. Oliver (1932), 96 
J. P. 202. Consd. Cave v. Dudley Co-operative Society, 
Ltd. (1934), 98 J. P. 265. As to (3) Gonad. Hammett 
(R. C.), Ltd. tJ. Crabb, Hammett (R. C.), Ltd. v . Beldam 
(1931). 47 T. L. R. 623. 

439b. Exercise of due diligence by 

employer — Question of fact.] — (1) Where an 
employer who is charged with an offence 
against the Sale of Food (Weights & Measures) 
Act, 1926 (c. 63), brings another person 
before the ct. under sect. 12 (6), as being the 
actual offender, the question whether the 
employer has used due diligence to enforce 
the execution of the Act is one of fact & not 
of law. (2) The result of compliance with 
sect. 12 (5) is that both the employer & the 
other person are convicted, but that the 
latter alone is liable to any penalty. (3) Qu . : 
whether in a case where the justices have 
convicted the employer & have refused to 
convict the actual offender, the employer 
may not appeal to quarter sessions. Weakling, 
Lid. v. Robinson , No. 439a, is no authority to 
the contrary, since in that case the employee 
was found as a fact not to be the actual 


PART V. SECT. 2, SUB-SECT. 6. 

fl* Exposure of several loaves — 

Whether separate offences.] — Sal© of 
Food (Weights & Measures) Act, 1926, 
b. 3, enacts that “ a person shall not 
... in exposing or offering any article 
of food for sale, make any misrepre- 
sentation ... or commit any other 
act calculated to mislead the purchaser 


or prospective purchaser, as to the 
weight or measure of the article.” 
Soot. 11 (3) renders a person con- 
travening sect. 3 liable to a fine " not 
exceeding in the case of a first offence 
five pounds ” : — Held : in the ease of 
a first offence, a shopkeeper, who had 
exposed for sale at the same place & 
time twenty-five loaves deficient in 
weight, had oommitted not one, but 
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twenty-five offenoes, for each of 
which he oonld be penalised, &, accord- 
ingly, a penalty of 225 imposed by the 
magistrate was within his powers. 
Semble : in the circumstances, each of 
the offenoes would fall to be regarded 
as a first offence. — Montrose Co- 
operative Society r. Mark, [1935] 
8. O. (J.) 99. — SCOT. 
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offender, & an appeal would have involved 
the allegation that he was wrongly acquitted. 
— Hammett (R. 0.), Ltd. v. Crabb, Ham- 
mett (R. 0. ), Ltd. v. Beldam (1931), 145 L. T. 
638 ; 95 J. P. 180 ; 47 T. L. R. 623 ; 29 L. G. R. 
516 ; 29 Cox, C. C. 364. D. C. 

Annotation : — As to (1) Const, R. O. Hammett, Ltd. v. 

London County Counoil (1933), 49 T. L. R. 209. 

489c. Failure of branch manager to 

exercise due diligence.]— Applts., a co. owning 
a large number of butchers' shops, were 
charged with an offence at one of their shops 
under Sale of Food (Weights & Measures) 
Act, 1928 (c. 63), s. 5 (2). They brought 
before the ct. as the actual offender one P., 
a salesman employed at the shop. Applts. 
were convicted, & the summons against P. 
was dismissed. On appeal quarter sessions 
found that B.. the manager of the branch, 
had not exercised due diligence to enforce 
the execution of the Act, but that in all other 
respects applts. had exercised due diligence. 
They held that the manager’s failure was the 
failure of applts., & dismissed the appeal : — 
Held : quarter sessions were entitled so to 
hold. 

Qu. : whether an appeal lay to quarter 
sessions. — Hammett (R. C.), Ltd. v. London 
County Council (1933), 97 J. P. 105 ; 49 
T. L. R. 209 ; 31 L. G. R. 155, D. C. 

439d. Effect of compliance with sect. 12.] — 

Hammett (R. C.), Ltd. v. Crabb, Hammett 
(R. C.), Ltd. a. Beldam, No. 439b, ante. 

439e. What are “ proceedings in respect of an 

alleged deficiency of weight " — Proceedings 
under Sale of Food (Weights & Measures; Act, 
1926 (c. 63), s. 6 (2).] — Walkling, Ltd. t\ j 
Robinson, No. 439a, ante. 

439f. .] — Proceedings under Sale 

of Food (Weights & Measures) Act, 1926 
(c. 63), 8. 6 (2), against a person for having in 
his possession for sale loaves of bread the net 
weight of which is not one pound or an 
integral number of pounds may be proceed- 
ings “ in respect of an alleged deficiency of 
weight ” within sect. 12 (2), of the Act, so 
as to entitle deft, to rely on the defences 
provided by that sub-section. — W olfinden 
v . Oliver (1932), 147 L. T. 80 ; 96 J. P. 202 ; 
48 T. L. R. 394 ; 30 L. G. R. 263 ; 29 Cox, 
C. C. 471, D. C, 

439g. Acquittal of employee — Power of 

Quarter Sessions to exempt employer from 
penalty.] — Walkling, Ltd. v. Robinson, No. 
439a, ante . 

439h. Conviction of employer — Right of 

appeal to quarter sessions.] — H ammett 
(R. C.), Ltd. v. Crabb, Hammett (R. C.), 
Ltd. o. Beldam, No. 439b, ante. 

4391. .] — Hammett (R. C.), 

Ltd. v. London County Council, No. 439c, 
ante-. 

439 j. Comparison with other loaves — Reasonable 
number to be weighed.] — Two informations 
under Sale of Food (Weights & Measures) 
Act, 1926 (c. 63), s. 6 (2), were preferred I 


against defts. (i. ) for having in their possession 
for sale thirty-seven loaves of bread, the net 
weight of each loaf not being one pound or 
an integral number of pounds ; (ii.) for 

selling a loaf of bread the net weight of whioh 
was not one pound or an integral number of 
pounds. Under the supervision of an in- 
spector of weights & measures fifty-six 
loaves, purporting to be 2-lb. loaves, were 
taken from a considerably larger number in a 
cart from which defts.’ vanman was delivering 
bread, & weighed. Nineteen proved to be 
either of correct weight or of a weight in 
excess of 2 lb., but thirty-seven were deficient 
in weight, & in the case of one loaf the 
deficiency amounted to 2 ozs. 4 drams. That 
loaf was purchased by the inspector. The 
justices dismissed both informations, on the 
ground that defts. were in each case protected 
by sect. 12 (1) : — Held: on the first charge, 
with respect to each of the thirty-seven 
loaves, the justices were entitled to look at 
the average weight of a number of other 
loaves offered for the sale on the same 
occasion, but it was not possible for them to 
hold that thirty-six was not a reasonable 
number ; but on the second charge, the 
variation from the proper weight in the case 
of the single article being clearly consider- 
able, they ought not to have had regard to 
the average weight of other loaves sold, as 
that inquiry arose only where the variation 
was inconsiderable. — Gave v. Dudley Co- 
operative Society (1934), 103 L. J. K. B. 
569; 151 L. T. 448; 98 J. P. 265; 30 
Cox, C. C. 151 ; 32 L. G. R. 515, D. O. 

445a. Deficiency in weight — Sale of Food (Weights 
& Measures) Act, 1926 (c. 63), s. 4 — Pre- 
packed butter — Material time of making up.] — 

Reaps, had in their possession for sale pre- 
packed packages of butter purporting to be 
in the quantities prescribed by Bale of Food 
(Weights & Measures) Act, 1926 (c. 63), 
s. 4 (2) (a), namely, in multiples of a quarter 
of a pound, which, however, when weighed 
by applts.’ food inspector, were deficient in 
weight. It was contended that as the 
packages were correct in weight at the time 
of making up, four days earlier, they were 
“ made up for sale ” in the prescribed quan- 
tities, & that the offence of having in their 
possession for sale pre-packed articles of 
food not being made up in the quantities 
rescribed by the above sub-sect., had not 
een committed : — Held : “ made up for 

sale ” does not refer to the moment of making 
up only but to the moment of having in 
possession for sale, & resps. were guilty of the 
offence charged. — London County Council 
v. Royal Arsenal Co-operative Society, 
Ltd., [1936] 1 K. B. 154 ; 105 L. J. K. B. 
58 ; 154 L. T. 214 ; 100 J. P. 25 ; 52 T. L. R. 
98 ; 80 Sol. Jo. 77 ; 34 L. O. R. 42 ; 30 
Cox, C. C. 318, D. C. 

447. Add. Annotation : — Refd. Preston v. Grant, 
[1925] 1 K. B. 177. 

465. Add. Citation .—27 Cox. 0. O. 637. 


ART V. SECT. 3, SUB-SECT. *. — B. 

s i. Words descriptive of 

vrticle sold .) — Where margarine was 
eld In a wrapper which bore, in large 

3 »e, the words “ Charmo Margarine, 
ow which, in smaller type, were the 


words " containing a small quantity 
of butter.” Sc the name ” Charmo ” 
was a duly approved addition to the 
word ” margarine,” Sc the seller, con- 
victed under Butter Sc Manrarine Act, 
1907, s. 8, appealed : — Held : the 
words ” oontalning a small quantity 
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of butter,” were merely descriptive of 
the artiole sold, & did not form part of 
a fancy or descriptive name which had 
not been approved ; 8c conviction 
quashed. — S omerville Sc Barr, Ltd. 
v. Chalmers, 11925) S. C. (J.) 70.— 
SOOT. 
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475. Add, Annotation : — DUtd. Burrows v, Rapson 
(1927), 25 L. G. R. 397. 

475a. Grocer occasionally selling bottled 

milk.] — Applt. carried on business as a 
general grocer. He purchased for resale 
sterilised milk in sealed bottles, & resold about 
three dozen bottles a week in the condition 
in which the milk was received from the fac- 
tory. He was* not registered as a dairyman 
or purveyor of milk : — Held : there was evi- 
dence to support a conviction of applt. for 
carrying on the trade of a dairyman or 
purveyor of milk without being registered. — 
Burrows v . Rapson (1927), 25 L. G. R. 397, 
D. 0. 

476. Add, Annotation: — Refd. Easington Rural 
District Council v, Gilson (1929), 46 T. L. R. 
107. 

476a. Necessity lor registration in every 

district where business carried on.] — A person 
carrying on business as purveyor of milk 
must be registered under art. 6 of the Milk & 
Dairies Order, 1926, with the sanitary 
authority of each district in which he carries 
on business. It is not sufficient that he is 
registered with the sanitary authority of the * 
district where his cowsheds & dairy are 
situated if he also carries on business in other 
districts where he has a regular milk round. — 
Easington Rural District Council v. 
Gilson (1929), 142 L. T. 429 ; 94 J. P. 56 ; 
46 T. L. R. 107 ; 28 L. i >. R. 49 ; 29 Cox, 
0. C. 86. 

476b. Change of tenancy — Removal of pre- 

decessor from register — Whether new tenant 
" person aggrieved.**] — On May 1, 1930, 
applt. succeeded a predecessor as annual 
tenant of premises used as a dairy. On 
May 12, 1930, reaps., who were the local 
authority, having in the meantime given a 
similar notice to his predecessor, gave to 
applt. a notice purporting to be given under 
Milk & Dairies (Amendment) Act, 1922 
(c. 64), s. 2 (1), calling upon him to show 
cause why they should not remove his pre- 
decessor from the register of purveyors of 
milk in respect of the premises on the ground 
that they were satisfied that by default of 
the latter the premises were not in a fit 
condition for the purposes of a dairy. On 
May 13, 1930, resps., after hearing applt., 
decided to remove his predecessor from the 
register on that ground, & thereupon gave 
applt. notice that they had so decided. 
An appeal by applt. under the above sub- 
sect. against the decision of reaps, was 
dismissed by the magistrate on the ground 
that applt. was not a “ person aggrieved ** 
by the decision within the sub-sect. On an 
appeal from the magistrate by case stated : — 
Held : applt. was a “ person aggrieved *’ 
within the sub-sect., 4s the case should be 
remitted to the magistrate to be heard by 
him on the merits. — Prosser v. Mountain 
Ash Urban District Council, [1931] 2 


Digest Supplement. 

X. B. 182 ; 100 L. J. X. B. 266 ; 144 L. T. 
549 ; 95 J. P. 84 ; 29 L. G. B. 218 ; 29 
Cox, O. C. 265, D. C. 

476c. Artificial Cream Act, 1929 (c. 82) — Applica- 
tion.] — Applts. were oonvicted on informa- 
tions preferred against them under Artificial 
Cream Act, 1929 (c. 32), in respect of the sale 
by them of certain confectionery, described 
as “ cream filled Swiss rolls •* & “ vanilla 
cream sandwich,** containing a cream-like 
paste or substance, which was not cream as 
defined in Artificial Cream Act, 1929 (c. 32) : 
— Held : the Act applies only to the sale of 
cream or artificial cream as a separate article 
of food, & has no application to confectionery 
or to a composite substance in connection 
with confectionery. It applies only to a 
substance purporting to be cream & not to a 
substance purporting to contain cream. — 
Lyons (J.) & Oo., Ltd. v. Keating, [1931] 
2 K. B. 535; 100 L. J. K. B. 613; 145 
L. T. 263 ; 96 J. P. 160 ; 47 T. L. R. 442 ; 
76 Sol. Jo. 489 ; 29 L. G. R. 407 ; 29 Oox, 
O. 0. 323, D. 0. 

. 470d. Breach of Milk & Dairies (Amendment) Act, 

l - 1922 (c. 54), s. 3 (1) (b) — Offence by licence 

holders.] — Milk <fc Dairies (Amendment) Act, 
1922 (c. 64), s. 3 (1) (6), which prohibits the 
use, except under licence from the Minister 
of Health or with his authority, in con- 
nection with the sale of milk, of certain pre- 
scribed designations, is not limited in its 
application to acts committed by persons 
who do not hold licences. 

On a charge of an offence under this sect, 
the question of sale to the prejudice of the 
purchaser does not arise. — P yatt v. Lloyd 
(1932), 148 L. T. 137 ; 96 J. P. 479 ; 49 
T. L. R. 14 ; 30 L. G. R. 505 ; 29 Cox, O. O. 
569, D. C. 

476e. Sale of pasteurised milk at several shops in 
area — Necessity for licence for each shop.] — 

Milk (Special Designations) Order, 1923, 
made by the Minister of Health under Milk 
& Dairies (Amendment) Act, 1922 (c. 64), 
which provides for the grant of licences to 
sell milk under special designations, including 
pasteurised milk, in Sched. IV., sets out the 
following table of fees payable for licences : 
“ Licence in respect of the establishment in 
which the process of pasteurising is carried 
on, & of any shop or other premises in the 
area of the same licensing authority from 
which the milk is sold — £1 1«.” “ Licence 

in respect of any other shop or other premises 
at or from which the milk is sold — 5a.** 
Pltfs., who carried on the sale of pasteurised 
milk at fourteen establishments in the area 
of the same licensing authority, claimed 
against the licensing authority a declaration 
that on the true construction of the above 
Order they were entitled to receive from the 
authority, on payment of the sum of 5a., a 
licence for the sale of pasteurised milk within 
the area : — Held : on the construction of the 


PART V. SECT. 4. SUB-SECT. 1. 

m I. 

milk vessels, 
with oontra\ 

Dairies (Scotland! Order, 1925. main- 
tained that the article was ultra vires 
of the Board, in respect that the Board 
was empowered to make Orders only 
for the purpose of ensuring the purity 


Relating to property in 
] — A dairyman, charged 
enlnr art. 12 of Milk 8c 


of milk, whereas the purpose of art. 12 
was, not to ensure purity of milk, but 
to preserve the rights of property in 
milk Teasels. It was stated for the 
oomplainer that the Board regarded 
the article as in the interests of public 
health, since It assisted the tracing of 
eouroee of Infection : — Held : although 
•g. 1* Primd facte *PP?«od ,to_be 
uttra vires as being dimmed solely to 

10 


preserving rights of property in milk 
vessels, yet, sines it was posribla that 
further information might show that 
it did tend to ensure the purity of 
milk, the ot. could not decide, in these 
proceedings 8c on the information 
before it, that the article was ultra 
vires , — SoMMnRVnxn v. Lang arc®. 
[198*1 8. (O. J.) 65.— SCOT. 
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Order, a dealer's licence at a fee of 5s. must 
be obtained for each shop or premises at which 
the pasteurised milk is to be sold. The local 
authority is not authorised by the Order to 
grant a dealer in return for payment of one 
sum of 5s. a licence to sell at & from as many 
places as he may choose within the area. 

SembU : if a preliminary objection had 
been tqken in limine to the action on 
the grounds that a person aggrieved by the 
Order is confined, as regards his remedy, 
to an appeal to the Minister of Health under 
clause y (2) of the Order, & that the Minister 
of Health was not a party to the action, that 
objection would have succeeded, & the action 
would not have been maintainable. — United 
Daisies (London), Ltd. v . Hackney 
Borough Council (1934), 151 L. T. 56 ; 98 
J. P. 236 ; 50 T. L. B. 307 ; 78 Sol. Jo. 278 ; 
32 L. G. R. 158. 

476f. Refusal of licence for sale — Whether action 
lies.} — United Dairies (London), Ltd. 
v . Haokney Borough Council (1934), No. 
470e, ante. 

476 g. Milk Marketing Board — Imposition of One — 
Excess of jurisdiction — Certiorari.] — It. v. 
Milk Marketing Board, Ex p. North 
(1934), 50 T. L. B. 659 ; 78 Sol. Jo. 536. 

478h. Imposition of penalty — Registration 

disputed — Prohibition.] — Ex parte Wenham 
(1934), 78 Sol. Jo. 414, D. C. 

476 1 Registered producer having not 

more than four milch cows.] — The Milk 


Marketing Scheme, which has statutory force 
under the Milk Marketing Scheme (Approval) 
Order, 1933, empowers the Milk Marketing 
Board to impose fines on registered producers 
who sell milk under contracts not in the form 
prescribed in the Scheme. The Scheme 
further provides by para. 38 that the Board 
shall keep a register of producers, & by para. 40 
(a) that producers who have in their possession 
not more than four milch cows, & who do not 
sell by retail shall be exempt from registration. 
By para. 41, the Board, on being satisfied 
that a person who is registered has ceased 
to be a producer or is exempt from registra- 
tion, shall remove his name from the register, 
rovided that the name of a person shall not, 
y reason only that he is exempt from regis- 
tration, be removed from the register with- 
out his consent. 

Deft., a farmer, was registered as a pro- 
ducer in 1933, at which time he possessed 
six milch cows. Later in that year he dis- 
posed of two of them, & thereafter never had 
m his possession more than four milch cows. 
In 1934 he entered into a contract for the sale 
of milk, not bv retail, which contract was not 
in the prescribed form : — Held : the Board 
had power to impose a fine on deft., notwith- 
standing that at the date of the alleged offence 
he possessed not more than four milch cows, 
since he remained a registered producer until 
his name was removed from the register with 
his consent. — Milk Marketing Board v. 
Williams (1935), 153 L. T. 116 ; 79 Sol. Jo. 
363, 0. A. 


470g L Milk Marketing Board — 
Right to accounts .] — A distributor of 
milk entered Into contracts for the 
supply of milk by registered producers, 
under which he agreed to make pay- 
ments direct to the producers for the 
milk supplied. In an action against 
him by tne Board, established by the 
Scottish Milk Marketing Scheme, 1931, 
made under Agricultural Marketing 
Act, 1931 (c. 42), concluding for an 
accounting of the milk purchased by 
him Sc the payment of the sum due by 
him as the balance of his intromissions, 
he maintained that, as a distributor, 
he was under no obligation to count 
& reckon with the Board : — Held : the 
Board, In virtue of their statutory 
monopoly right to market milk, were 
entitled to an accounting from a dis- 
tributor in respect of milk purchased 
by him from registered producers. — 
Scottish Milk Marketing Board v. 
Ferguson, [1935J S. C. 252. — SCOT. 

470g ii. Power to restrain sale to 

unapproved customers.] — An interim 
interdict will be granted to restrain a 
producer from selling to unapproved 
customers, although he olalms to do 
bo In virtue of a wholesaler’s lioence, 
if the administration of the Board’s 
scheme is interfered with. — Scottish 
Milk Marketing Board v. Paris, 
[19351 S. O. 287. — SCOT. 

470 g ill. Validity . } — Crystal 

Dairy v. Lower Mainland Dairy 
Products Board, [1939] 2 W. W. R. 
234.— CAN. 


»L Milk Control Board — Validity of 
regulation.] — A regulation of the Milk 
Control Board requiring licensees to be 
solvent is ultra vires . — Be Kendrick Sc 
Milk Control Board, [1935] 3 

D.L.R.198; O. B. 308 ; 63Oeki.0.C. 
886.— CAN. 


•v. Chans of levy by agent 

association — Validity. }— Deft, assoen. 
was appointed an agency of a market- 
ing board set up under Natural Pro- 
ducts Marketing (British Columbia) 


Act, 1934, to control the marketing 
of milk. Pltf., « dairyman, who before 
the establishment 01 the marketing 
scheme had been selling his milk to 
G.’s dairy, continued to ship his milk 
to it, but instead of receiving payment 
from G., cheques with accompanying 
statements were sent him by deft., 
who deducted from the prico certain 
charges, including one termed an 
equalisation levy which arose out of the 
operation of a milk pool by deft. : — 
Held : since the pool was operated by 
deft., not as an agency of the marketing 
board, but as an assoen., & deft, was 
not a member of the assoen., deft, 
was not authorised to charge pltf. 
with said levy. — Brooke v. Inde- 
pendent Milk Producers Co-opera- 
tive Absocn., [1937] 3 W. W. R. 401 ; 
4 D, L. B. 362; 52 B. C, R. 61.- CAN. 


iw. Powers .] — A marketing 

board established under Natural Pro- 
ducts Marketing (British Columbia) 
Act, R. 8 . B. C., 1936, has the power 
to order that no licence whail be issued 
to an appet. who is in arrears on 
account of any licence fee imposed by 
the board. — R. v. Hoys Crescent 
Dairy, Ltd., [1939] 1 W. W. R. 255 ; 
[1938] 4 D. L. R. 223.— CAN. , 


sx. Sale without licence — 

Whether continuing offence.] — Every 
act of marketing milk without the 
licence required by an order of a 
marketing board under Natural Pro- 
ducts Marketing (British Columbia) 
Act, R. S. B. C., 1936, is a distinct 
offenoe ; & the contention that suc- 
cessive & distinct acts of marketing 
constitute only ond continuing breach 
of the order cannot prevail. — R. v. 
Crystal Dairy, Ltd., [1938] 8 

W. W. B. 470 ; 4 D. L. R. 42V : 53 
B. C, R. 171 ; 71 Can. C. C. 93.— CAN. 


sy. Milk Board — Liability to gar- 
nishce proceedings.] — The Milk Board 
by reason of tne provisions of Milk 
Act, 1931, s. 12, may be made liable 
to garnishee proceedings under Small 
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Debts Recovery Act, 1912-1933. — 
lie Farmers' Fertilizers Oorpn., 
Ltd., Ex v. Milk Board (1935), 52 
N. S. W. W. N. 200.— AUS. 

sz. Sale without licence — Onus of 
proof.] — Where on a charge of selling 
milk without, a licence it has boon 
proved priuUt facie that a sale of milk 
has taken place, tho onus Is on deft, to 
establish that he was duly licensed to 
sell milk. — Kirkpatrick v. Bartlett 
[1936] S. A. 8. R. 10.— AUS. 

*c. Whether “ beverage ” within 
Criminal Code.] — Milk is not a bover- 
age within the provision of the 
Criminal Code requiring a duly 
registered trade mark on any bottle of 
beverage for sale. — R. v. Rouse, [1936] 
4 D. L. R. 797 ; 66 Can. C. O. 225.— 
CAN. 

sf. Place of delivery — How deter- 
mined.] — A farmer was charged with 
selling defective milk. He was a 
registered producer under tne Scottish 
Milk Marketing Scheme, & at the time 
of the alleged offence bis milk was being 
consigned, on the instructions of the 
Milk Marketing Board, to a creamery . 
The milk was conveyed to the creamery 
by a haulier who had been licensed by 
the Board in terms of the Scheme, Sc 
the charge against tho farmer was 
founded upon a sample which had been 
taken on the arrival at the creamery of 
the haulier’s lorry. The sheriff-sub- 
stitute having found tho accused not 
guilty, on the ground that the sample 
had not been taken at the place of 
delivery, according to Food & Drugs 
(Adulteration) Act, 1928 : — Held: the 
Scottish Milk Marketing Scheme pro- 
vided no assistance In determining the 
place of delivery ; in the circumstances 
the place of delivery must, as enacted 
by the Sale of Goods Act, s. 29, be 
taken to be the producer’s premises, 36, 
accordingly, the sheriff -substitute was 
entitled to acquit the aocuaed of the 
charge. — Paterson v. Airb, T1937] 
S. G. (J.) 128.— SOOT. 
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476 J. Right to recover costs o! operating 

scheme — What amounts to.] — Applt. was 
liable as a registered producer & retailer of 
milk to contribute to the costs of operating 
the scheme contained in the Scottish Milk 
Marketing Scheme (Approval) Order, 1933, 
made under & in terms of Agricultural Market- 
ing Act, 1931 (c. 42), s. 1 (8), & administered 
by resps. Under the scheme, which came 
into operation on Dec. 1, 1933, resps. fixed 
a price for the sale of milk & realised the 
unmarketable surplus of milk by selling it 
in a cheaper market. In computing the 
costs of operating the scheme resps. included 
as a cost of operation the difference between 
the lower price received by them for the 
surplus milk & the price in the liquid market, 
upon which basis resps. sought to recover 
rateably from all registered members of the 
scheme, including applt., a charge or levy 
calculated at so much per gallon of milk 
disposed of by each member. Applt., when 
called upon to pay this charge or levy for 
each of the months of Dec. 1933, to July, 
1934, inclusive, declined to do so, &, without 
disputing the arithmetical correctness of the 
sum" claimed, contended that resps. had 
wrongly & illegally included in their com- 
. putation of costs the amount of the alleged 
loss relating to the said sale of surplus milk, 
& that, as their method of computation & 
- disposal of contributions provided a benefit 
to ordinary producers to he detriment of 
producers & retailers, they had acted ultra 
vires & contrary to the provisions of the 
scheme. Resps.’ basis of computation was 
in accordance with a previous decision of the 
Second Division of the Ct. of Session in o 
recent special case to which applt. was not n 
party : — Held : the difference between the 
lower price received by resps. & the price in 
the liquid market was not a “ cost ” of 
operating the scheme ; & the contributions 
claimed from applt. being unauthorised by 
the scheme, resps. had acted ultra vires in 
respect that the disposal of the said con- 
tributions conferred a benefit upon the class 
of ordinary producers at the expense of the 
class of producers & retailers including applt. 
— Ferrier v. Scottish Milk Marketing 
Board, [1937] A. 0. 120; [1930] 2 All E. R. 
1131 ; 105 L. J. P. C. 135 ; 155 L. T. 425 ; 
80 Sol. Jo. 718, H. L. 

476k. Construction of order.] — The Milk 

Marketing Board had statutory power to fix 
the prices for milk by reference to the different 
purposes for which the producers sold the 
milk. It fixed a price for milk manufactured 
into fresh cream, tinned cream, & milk manu- 
factured into other products. It did not 
fix any price for sterilised cream as such, nor 
for bottled cream. Milk was sold to be 
manufactured into sterilised cream in bottles, 
& a dispute arose as to the price applicable : — 
Held : the term “ tinned cream ” included 
only oream which had been sterilised & put 
in tins, & did not include sterilised cream in 
bottles. The price applicable was, therefore, 
that for “ milk manufactured into other 

S roducts.” — Dried Milk Products, Ltd. v. 

[ilk Marketing Board, [1938] 2 All E. R. 
534 ; 64 T. L. R. 630 ; 82 Sol. Jo. 272, C. A. 

4761. Explanatory leaflet — Whether warranty.] 

— The Milk Marketing Board was established 
under the Agricultural Marketing Act, 1931 


(c. 42), s. 6, & regulated by a scheme which 
was one of the Statutory Rules & Orders. 
The Board also issued an explanatory leaflet 
which contained ( inter alia) the following : 
“ In various parts of the country at the 
present time the producer-retailer is feeling 
the pinch of severe undercutting, & the 
stabilisation of the industry which will result 
from the operation of the scljeme will end 
all his anxiety under this head since under- 
cutting will be impossible.” In an action to 
enforce certain levies under the scheme deft, 
set up that the above passage was a repre- 
sentation that undercutting would be stopped 
by the operation of the scheme & that the 
Board had failed to stop undercutting. He 
set this up as a defence upon the footing that 
the above statement was a warranty or agree- 
ment, & also as the basis of a counterclaim 
claiming damages for breach of duty : — 
Held: (1) if the passage amounted to a 
representation at all, it applied wholly to the 
future, & there was no representation as to 
any present fact that could be relied upon in 
law ; (2) there was no duty upon the Board 
to stop undercutting; (3) upon the facts 
the Board had taken all reasonable steps to 
prevent undercutting. — Milk Marketing 
Board v. Warman & Sons, [1937] 3 All E. R. 
541 ; 81 Sol. Jo. 651. 

476m. Subsidiary agreement — Implied terms.] 

— Deft, entered into a contract yvith pltfs. 
for the supply of milk, the contract being in 
the Milk Marketing Board’s standard form 
& providing ( inter alia) for the giving of stop 
notices terminating the agreement in case of 
default in payment by the purchaser for seven 
days thereunder. At the end of Dec. 1936, 
deft, owed pltfs. over £4,000, & on Jan. 5, 
1937, he entered into a subsidiary agreement, 
whereby pltfs. agreed not to sue for arrears 
or issue stop notices if ho complied with three 
conditions : (i) to pay £200 per month in 

reduction of the arrears outstanding on 
Jan. 5, 1937, (ii) to pay for all current 
monthly supplies of milk by two monthly 
payments within the month of supply, & 
(iii) to provide security for his indebtedness 
either by granting a charge on his property 
or by finding an acceptable guarantor. Deft, 
failed within the month of May to pay fully 
for supplies delivered in that month, & on 
June 7 pltfs. issued stop notices which expired 
before payment was made. These stop 
notices were served by hand on June 7, & 
deft, contended that they ‘should have been 
issued a clear seven days after May 31, & 
were therefore premature & in breach of the 
subsidiary agreement: — Held: (1) in the 
circumstances in which the subsidiary agree- 
ment was made, it was necessarily an implied 
term that, in the event of a breach of any one 
of the three obligations, pltfs. should be 
remitted to their rights as they stood im- 
mediately before the subsidiary agreement 
was made. The stop notices were issued, not 
in respect of a failure to pay for May, 1937, 
supplies within that month, but in respect 
of a whole mass of defaults which had accumu- 
lated before the subsidiary agreement was 
made. On failure of deft, to make punctual 
payment under the subsidiary agreement, 
pltfs. were entitled to revert to the rights 
which existed before the subsidiary agree- 
ment was made ; (2) the subsidiary agree- 
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ment was a promise supported by a con- 
sideration & not a mere voluntary forbear- 
ance on the part of pltfs. — Milk Marketing 
Board v. Lawrence, [1939] 3 All E. R. 483. 

478n. Milk Act, 1934 (c, 51), s. 4 — Calculation of 
price.] — An agreement to fix prices for a 
marketing scheme by reference to market 
quotations included the phrases “ exceptional 
quotations being disregarded '* & “ the aver- 
age of the mean prices for the two kinds of 
cheese ” : — Held: (1) “exceptional quota- 
tions ” did not mean quotations for goods 
which were in fact exceptional owing to their 
uality or character ' but to quotations so 
escribed in the market report ; (2) the 

“ mean ” is the figure mid-way between two 
extremes whereas the “ average ” is ascer- 
tained by adding all the items together & 
dividing by the number of items. — United 
Dairies (Wholesale), Ltd. v. Lemon, 
[1937] 2 All E. R. 618, C. A. 

476o. Sale of infected milk — No mens rea — Lia- 
bility in damages — Who may sue.] — By a con- 
tract between a purchaser & vendors of milk 
the latter undertook to sell & deliver to the 
former milk which. would be clean, pure & 
fit for human consumption. Some of the 
milk delivered under the contract was 
infected with typhoid germs whereby several 
members of the purchaser’s household con- 
tracted typhoid fever & became seriously ill 
& the purchaser himself was put to expense 
<& suffered distress of mind. There was no 
negligence on the part of the vendors. The 
purchaser & these members of his household 
brought an action against the vendors in 
which one of their claims was for damages for 
alleged breach of the statutory duty imposed > 
upon defts. by Food & Drugs (Adulteration) 
Act, 1928, s. 2: — Held: (1) assuming, but 
without deciding, that defts. had committed 
a breach of that statutory duty, as that duty 
was enforced by a fine exigible in criminal 


proceedings, & as it did not appear on the 
construction of the Act & the purview of the 
legislation that that should not be the only 
available remedy, none of pltfs. could maintain 
a civil action for damages for breach of the 
statutory duty ; (2) the statutory duty was 
a duty owed by the vendors towards the 
purchaser only of the article sold, & in the 
present case pltfs. other than the purchaser 
could not enforce that duty on the further 
ground that they were not parties to the 
contract of sale ; (3) in the present case the 
purchaser was not entitled to maintain an 
action against defts. for damages for breach 
of the statutory duty on the further ground 
that he could recover all the damages to 
which he was entitled in an action against 
them for breach of contract. — Square v . 
Model Farm Dairies (Bournemouth), Ltd,, 
[1939] 2 K. B. 305 ; [1939] 1 All E. R. 259 ; 
108 L. J. K. B. 198 ; 160 L. T. 165 ; 55 
T. L. R. 384 ; 83 Sol. Jo. 152, C. A. 

495, Add. Annotation : — Retd. Bridges v. Griffin, 
[1925] 2 K. B. 233. 

508. Add. Citation : — 28 Cox, C. C. 7. 

508a. What must be shown.] — On 

a charge of selling, to the prejudice of the 
purchaser, milk which is deficient in fat, con- 
trary to Food & Drugs (Adulteration) Act, 
1928, s. 2, the defence that the milk was sold 
in the same condition as when it was drawn 
from the cow can be established only if there 
has been a clear, continuous & exhaustive 
tracing of the history of the milk up to the 
moment of sale. If there is any gap in its 
history, the defence must fail. — Jenkins v. 
Williams (1039), 160 L. T. 507 ; 103 J. P. 
183 ; 55 T. L. R. 639 ; 83 Sol. Jo. 499 ; 37 
L. G. R. 403, D. C. 

509. Add. Annotation : — Refd. Square v. Model 
Farm Dairies (Bournemouth), Ltd., [1939] 
2 K. B. 365. 
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508 iii. .1— A 

dairyman was convicted of selling 
sweet milk which was not genuine, in 
respect that it contained lees than 3 
per cent, of milk fat. The alleged- 
deficiency in fat was established, but 
it was also proved that the milk had 
not been tampered with in any wav, 
the deficiency being due to the milk 
having stood for some time in the can, 
& to the sample having been drawn 
from a tap at the bottom after the 
cream had risen. No evidence was 
led as to the possibility or impossibility 
of redistributing the constituents of the 
milk in the can by stirring or otherwise : 
— Held : accused had failed to rebut 
the statutory presumption that the 
milk was not genuine, Sc the conviction 
was right. — M'Callum v. Brooks, 
[1926] S. C. (J.) 39.— SCOT. 

k i. Price of milk varyinp with 

quality supplied — Genuine milk to he 
supplied. }— Deft, was a shareholder in 
a certain co-operative dairy society, 
& she & the other suppliers of milk to 
the creamery of the said society 
delivered daily to the creamery quanti- 
ties of milk. The quantity of milk 
delivered by each supplier was recorded 
by weight In pounds, dependent on the 
number of gallons, & the manager or 
other official of the creamery took a 
sample of each delivery, tested it. & 
ascertained its contents of butter-fats. 
In return for the said milk delivered by 
her, deft, received from the creamery ' 
(a) at the end of every month a cash 
payment per pound of milk delivered. 


calculated on the average percentage 
of butter-fats contained in the milk 
delivered during the month — the 
greater the oontent of the butter-fats, 
the higher the price paid ; & ( b ) each 
day a quantity of separated milk, 
which was determined in accordance 
with the rules of the society & was 
proportionate to the quantity of milk 
delivered by deft, to the creamery, or, 
instead, a cash payment. A sample 
of deft. ’8 milk taken by an Inspector 
of Food & Drags when the milk was 
in the course of delivery to tho creamery 
was found on analysis to be inferior to 
the standard prescribed by regs. 1 & 2 of 
Sale of Milk (Ir.) Regulations, 1901, & 
deft, was charged for selling to the 
creamery, to the prejudice of the 
purchaser, i.e. the said creamery, 
within Sale of Food & Drugs Act, 1875 
(c. 63), as amended by Sale of Food & 
Drugs Act Amendment Act, 1879 
(c. 30), s. 3, an article of food, to wit, 
milk, which was not of the nature, 
substance, Sc quality demanded by the 
purchaser. No evidence was given by 
deft, to rebut the presumption of 
abstraction or adulteration which 
applied to the said sample by reason of 
the said regulations. The district 
Justice dismissed the summons : — 
Held : the district justice was wrong 
In law in dismissing the summons, as 
although „the price paid by the 
creamery varied with the quality of 
the milk supplied, the contract con- 
templated the supply of genuine milk, 
Sc the milk of which the sample was 
token was not genuine milk as defined 
by Sale of Milk (Ir.) Regulations, 1901. 
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— Murphy v. Nicholson, [1931] I. K. 
582.— IR. 

PART V. SECT. 4. SUB-SECT. 4. 

■p. Sale by driver of cart — Name of 
defendant on cart — Whether evidence of 
sale by defendant. 1 — On the hearing of an 
information against reap. oo. for selling 
adulterated milk the evidence showed 
that an inspector saw in the street a 
milk-cart bearing the same name Sc, 
address as those of the co., & purchased 
from the driver of the cart milk which 
was adulterated: — Held: the evidence 
was insufficient to establish, even primd 
facie, that the mb k -cart was the cart 
of the co. or used in its business, or that 
there was any relationship between the 
driver of the cart Sc the oo. — Houston 
v. Wittnxr's Pty., Ltd., [1928] V. L. R. 
539 ; [1928] Argus L. R. 356.— AUS. 

PART V. SECT. «. 

st. Flour — Sale in unmarked barrels — 
Seller not Halle — Manufacturer or 
packer liable.)— H. v. Bekkman (1844), 
2 U. C. R. 57.— CAN. 

sw. Meat — Validity of bye-law .) — 
City Aot, R. 8. 8., 1930, sect. 216. 
paras. 64 (/) Sc (a), do not allow a 
choice between two systems of in 
spectlon, but are intended to dispense 
with the necessity of further inspection 
only In the case of meat marked 
“ approved ” by the Dominion in- 

S tector being offered for sale In the 
ty, Sc therefore a city bye-law, which 
without providing for inspection by an 
inspector appointed by the city pro- 
hibits the selling of the meat of an 
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515a. Meat — Bale of Food (Weights & Measures) 
Act, 1926 (e. 68) — Butchers* Meat — Whether 
stuffed meat Included.] — A sale of a piece of 
stuffed hatchers’ meat, so labelled & asked 
for as such by the purchaser & weighed to- 
gether with the stuffing, is not a sale of 
butchers’ meat otherwise than by net weight 
within the prohibition in Sale of Food (Weights 
& Measures) Act, 1926 (c.6S),s.5 (1), the meat 


not being sold as butchers’ meat but as a 
composition called stuffed meat.— D ew - 
hurst, Ltd. v. Eudins, [1985] 2 K. B. 106 ; 
104 L. J. K . B. 274 ; 153 L. T. 16 ; 99 J. P. 
219 ; 61 T. L. R. 341 ; 79 Sol. Jo. 287 ; 
33 L. G. R. 207 ; 30 Cox, C. O. 222, D. 0. 

Protection of employer.] — See 

Nos. 439b, 439c, ante . 


Part VI. — Control in Wartime. 


619. Add. Annotations : — Folld. Brocklebank v. 
R., [1926] 1 K. B. 62. Consd. China Naviga- 
tion Co. v . A.-G. (1932), 48 T. L. R. 375. 
Refd. R. v. London County Council, Ex p. 
Entertainments Protection Assocn., Ltd., 
[1931] 2 K. B. 216. 

556. Add. Annotation : — As to (2) Refd. R. v. 
Minister of Health, Ex p. Yaffe, [1930] 
2 K. B. 98. 

558a. .] — The Food Controller, act- 

ing under powers conferred by Defence of the 
Realm Regulations, reg. 2B, requisitioned all 
the bacon landed on or before a certain 
specified date, & at the same time, acting 
under powers conferred by reg. 2F. re- 
quisitioned all bacon landed after such date : 


— Held : in assessing the compensation to 
be paid for the bacon requisitioned under 
reg. 2F. the arbitrator waB entitled to take 
into consideration the fact that the Food 
Controller was already in possession of large 
stocks of bacon requisitioned under reg. 2B. 
— Swift & Co. v. Board of Trade, [1926] 
2 K. B. 131 ; 95 L. J. K. B. 834 ; 136 L. T. 
391 ; 42 T. L. R. 461, C. A. ; previous pro - 
ceedings , [1925] A. C. 620, H. L. 

570. Add. Annotation : — Refd. R. v. Kent J.J. 
Ex p. Metropolitan Police Comr., [1936] 1 
K. B. 647. 

572. Add. Annotation : — Refd. R. v. Maidstone 
Prison, Ex p. Maguire (1925), 133 L. T. 
710. 


animal which waa not inspected by an 
inspector appointed under Meat & 
Canned Foods Act, It. S. C„ 1927, & 
marked '* approved " by him, is ultra 
vires. — R. (Orme) v. Stonehousk, 
[1934] 2 W. W. It. 131. — CAN. 

■z. Eggs — Regulations under Live 
Stock & Live Stock Products Act — Not 
applicable to consumers . ] — R. v. Malian , 
[1934] 3 W. W. R. 345 ; [1935] 1 

D. L. R. 249 ; 62 C. O. O. 330.— CAN. 

■a. -.] — R. v. Thorsby 

Traders, Ltd., [1935] 3 W. W. R. 
475 ; [1036] 1 D. L. It. 592 ; 65 

Can. O. 0. 109 ; 6 F. L. J. (Can.) 197.— 
CAN. 

sc. .] — Reg. 11 (2) 

of the regulations under Live Stock & 


Live Stock Products Act, R. S. O., 
1 927, held to be an authorised regula- 
tion. — R. v. Greenberg, [1936] 1 
W. W. R. 599 ; 2 D. L. R. 802 ; 65 
Can. O. C. 190 ; 44 Man. L. R. 104.— 
CAN. 

■b. Validity.] — R. v. 

Zaslavsky, [1935] 2 W. W. R. 34; 
3 D. L. R. 788.— CAN. 

sd. Fruit — Powers of Board.] — The 
Fruit Board, has no power to licence & 
regulate the tree fruit industry in- 
directly by organising a private co. 
auxiliary to its administration. — R. v. 
Ritchie, [1938] 3D.L. R. 782.— CAN. 

sf. Association, as agent of Marketing 
Board — Whether Co-operative Associa- 


tions Act applicable.] — Sect. 27 of Co- 
operative Associations Act, R. S. B. C., 
1936, which enacts that the rules of an 
assocn. incorporated thereunder may 

E rovide for the carrying on of its 
usiness as a pool assocn., in which 
case its rules shall provide for certain 
matters, means that, if an assocn. is 
carrying on a business of its own & 
wishes to carry it on as a pool assocn., 
then it must comply with that sect. ; 
but the sect, does not apply where the 
assocn. is acting merely as an agent of 
a marketing board under Natural 
Products Marketing (British Columbia) 
Act, R. 8. B. C., 1936, & therefore is 
not carrying on its own business. — 
Hayward v. Park, [1939] 2 W. W. R. 
226.— CAN. 
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FRAUDULENT AND VOIDABLE CONVEYANCES. 


Part I. — Conveyances Impeachable by Creditors under 

Statute. 


45* Add* Annotation : — Consd. Be Simms, [1930] 

2 Oh. 22. 

128. Add. Annotation : — A a to (1) Apld. Beebee & * 
Co. v * Turner’s Successors (1931), 48 T. L. B. 


126. Add. Annotation : — Apld. Be Wethered, Ex p * 
Salaman, [1926] Ch. 167. 


133. Add. Annotation: — As to (4) Consd. Be 
Lloyd’s Furniture Palace, Evans v. The Co., 
[1925] Ch. 853. 

220a. .] — A voluntary settlement may be 

declared void, as 'against the settlor’s trustee 
in bkpcy., without proof of actual intention 
to defeat or delay creditors, if the circum- 
stances of the particular case be such that 


PART I. SECT. 1. 

■a. Homestead .] — Meunier v. Doray 
(1905), 6 Terr. L. R. 194. — CAN. 

fb. Transfer prior to Land Titles 

Act, 1917.]— 13 Eliz. o. 5, which is 
practically re-enacted by R. S. B. 1920, 
o. 204, e. 1, does not apply to property 
whioh at the time of the alleged 
fraudulent conveyance war not subject 
to the payment of the grantor’s debts 
or liable to be taken In execution. So 
where a transfer of a homestead was 
oompleted before Land Titles Act, 
1917, which altered the law with 
regard to executions against land, came 
into force, & was, because of the above 
rule, unimpeachable at the time of the 
transaction, it cannot be affected 
retrospectively by said change In the 
law. — Paohal v. Markham, [1922] 1 
W. W. R. 818 ; 63 D. L. R. 97 ; 15 
Bask. L. R. 308.— CAN. 

id. Exempt property. ] — A transaction 
whioh would otherwise be voidable 
because in fraud of creditors cannot be 
successfully attacked or set aside if the 

8 oods involved are the exemptions of 
be person who made the conveyance. — 
Popoff v. Dootoff, [1937] 2 W. W. R. 
186.— CAN. 


PART I. SECT. 2, SUB-SECT. 1. 

a i. .] — Deft, provided a house 

for her father in whioh to live rent free 
for the rest of his life, in consideration 
of which ho transferred a business 
blook to her with the object of securing 
her for tho rental value of the house & 
the cost of upkeep. Execution credi- 
tors of the father attacked the transfer 
under 13 Eliz. c- 5. & Fraudulent 
Preferences Act, R. S. S., 1920 (c. 204) : 
— Held: deft, held the title to tho 
business block as trustee for her father, 
subject to a charge in her favour for 
the rent & upkeep of the house, & 
subject to deft.’s lien for such amount 
on her father's equity the property 
should be available for his creditors. — 
Colonial Investment & Loan Co. v. 
Hush, (19251 4 D. L. R. 108 ; [1925] 
3 W. W. R. 157.— CAN. 

d l. .1 — Kbenleybide v . 

Partridge, [1925] 3 D. L. R. 961.— 
CAN. 


d 11. .1 — Where a voluntary 

conveyance has the effect of rendering 
the grantor insolvent it is void as 
against his creditors no matter what 
his intent in making it was. — Baxter 
e. Debase & Debase, [1929] 2 D. L. R. 
448 ; 1 W. W. R. 673 ; 10 C. B. R. 
473 ; 23 S. L. R. 444.— CAN. 

n I. Saskatchewan .) — 13 Eliz. 

o. 5, is In force in Saskatchewan. — 
Bane of Montreal v. Reis, [1925] 3 
D. L. R. 125 J [19251 2 W. W. R. 169 ; 
19 Bask. L. R. 423.— CAN. 

•e. Transfer by administrator to 
estate.} — In an action to have a transfer 
of land from deft. E. as registered owner 
to herself as administratrix of her 
husband’s estate declared void as 
against her creditors & alternatively, 
void as a preference In favour of the 


estate : — Held : on the evidence, E.’a 

S osltion up to, at, 8c subsequent to, 
er husband’s death was that of a 
trustee of the land for her husband, &- 
alternatively. If he was not the equit- 
able owner of the land, but It belonged 
in whole or part to her absolutely, then 
she must he held to have elected by her 
conduct to take under & not in opposi- 
tion to his will under whioh his whole 


estate real & personal was divided 
between her & the testator’s children, 
&, therefore, in transferring the land 
to the estate she did only what she 
could have been compelled to do. — 
Skogman r. Ellkrgodt & Wiseman 
(Alta.), [1929] 4 D. L. R. 710; 3 

W. W. R. 236.— CAN. 


sd. Mortgage — Summary procedure to 
set aside conveyance.) — The word ** con- 
veyance ” in rule 462," which provides 
a summary procedure under whioh a 
judgment creditor may have a fraudu- 
lent “ conveyance ” of land set asido, 
does not include a mtge. — Nerland 
v. Crossfiklp School District, [1929] 
4 D. L. R. 216 ; 2 V*\ W. R. 330 ; 24 
Alta. L. R. 2i4.“ 'JAN. 

sm. Agreement betijeen co-operative 
association & pool. ] — Canadian Credit 
Men’s Trust Assoon., Ltd. v. 
Southern Alberta Co-operative 
Assoon., Ltd., [1934] 3 W. W. R. 70.— 
CAN. 


sp . Depends upon place of making . ] — 
The question of whether an assign- 
ment of wages is fraudulent against 
creditors is governed by the place where 
it is made. — B edell v. Gefaell 
(NO. 1), [1038] 4 JJ. L. R. 443 ; O. R. 
718.— CAN. 


PART I. SECT. 3, SUB-SECT, 1. 
•e. Assignment to cover money taken 
from trust account.) — Held : it could 
not be attacked by a creditor of the 
assignor. — Bank of Hamilton v. 
Black (1918), 37 D. L. R. 801 ; 24 
B. C. R. 394.— CAN. 


PART I. SECT. 3, SUB-SECT. 2.— B. (b). 

sf. Bond fide sale in course of trade — 
In consideration of debt due to buyer & 
other creditors .] — The sale of wheat in 

J iuestion herein, the consideration 
or which was an indebtedness of the 


seller to the buyer & ‘the payment by 
the buyer of certain other creditors 
of the seller, held to be protected as 
against attack under Fraudulent Pre- 
ferences Act, s. 4, by sect, 7 thereof, 
which provides that tbe prior pro- 
visions of the Act shall not apply to a 
bond fide sale made in the ordinary 
course of trade or calling to innocent 
purchasers or parties. The proceeds 
of the wheat amounted to more than 
tbe amount of the consideration 
expressed in the bid of sale, but this 
could not he foreseen at the time of 
the transaction, Sc it was held that tbe 
excess was not large enough to be 
regarded as an element of fraud. — 
Desjardins v. Caluson, [1928] 3 
D. L, R. 147 *, [1928] 2W.V.R. 250. 
—CAN, 


PART 1. SECT, 8, SUB-SECT. 2.— 0. 

185 11. .] — Circumstauoes 

in whioh the purchaser was estopped 
from setting np consideration. — 
McCarty v. MoMurray (1871), 18 Or. 
604.— CAN. 

PART I. SECT. 8, SUB-SECT. 8.— B. 

157 ii. .1 — Mulhol- 

land v. Williamson (1868), 14 Gr. 
291. — CAN. 


PART I. SECT. 3, SUB-SECT. 3.— 
C. (b) i. 

177 i. Exceptions to general rule — 
Settlement supported by other considera- 
tion — Agreement to separate — Followed 
by immediate separation .] — Hill v. 
Hill (Man.), [1926] 4 D. L. R. 588. — 
CAN. 


PART I. SECT. 3, SUB-SECT. 3.— E 

204 il. Partition by father on 

remarriage — Allegation by settlor that 
conveyance in fraud of creditors — Orvus 
of proof.) — In 1904 a Burman executed 
on his remarriage a deed of partition 
by whioh he purported to convey to 
his daughter, the only child of his 
first marriage & then eight years of 
age, immovable property as her one- 
quarter share of the joint property of 
that marriage, & he appointed hie 
own mother to take care of it. He 
remained in possession, but contributed 
to the support of his daughter, who 
resided with her maternal grandmother. 
At the time of the conveyance tbe father 
was considerably indebted, & his 
creditors, finding that they oould not 
attach tbe property, settled with him 
upon easy terms. In 1916 the father 
promised his daughter & her maternal 
uncle that the property would be 
restored to her. In 1925 the daughter 
sued for possession. The father pleaded 
that the conveyance was in fraud of 
his creditors, & that the suit was barred 
by limitation : — Held : upon the whole 
facts the father had failed to discharge 
the burden, which was heavily upon 
him of proving that, the conveyance 
was in fraud of his creditors. & not a 
genuine conveyance of his daughter’s 
share, possibly liberally calculated ; & 
consequently his possession was not 
adverse to his daughter, but on her 
behalf. — Mi Ngwe Naino v . Maung 
Tha Maung (1928), I. L. R. 7 Ran. 4.— 
IND. 


PART I. SECT. 4, SUB-SECT. 1. 

209 xix. .] — Halifax Banking 

Co. v. Matthew (1888), 16 S. C. R. 
721.— CAN. 

k i. Suspicious circumstances 

insufficient .] — Mere suspicious circum- 
stances are not sufficient to support a 
finding of fraud even tn a ease wherein 
a husband & wife are alleged to have 
been mixed np in it. — Kosteshtn v. 
Szczurko & Kobteshyn (Sask.), [1929] 
3 D. L. R. 474 ; 2 W. W. R. 289.— CAN. 

§g. Plan to bring property into 
existence, — Valid.) — Kearl v. Wonna- 
OOTT (Alta.) 1 [1927j 4D.LR, 1051 ; 
[1927] 3 W . W. R. 603.— CAN. 
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the settlement must necessarily have that 
effect. — Carruthebs v. Peake (1911), 55 
Sol. Jo. 291. 

227. Add. Annotation : — Refd. Re Phillips, Law- 
rence v. Hux table, [1931] 1 Ch. 347. 

250. Add. Annotations : — Consd. Re Simms, [1930] 
2 Ch. 22. Reid. Re Simms, Ex p. Trustee v. 
William Simms, Ltd. & Gillett (1933), 176 
L. T. Jo. 142. 

252. Add. Annotation: — Reid. Re Lloyd’s Furni- 
ture Palace, Evans v. The Co., [1925] Ch 
853. 

293. Add. Annotation : — Refd. Re Patrick & Lyon, 
Ltd., [1933] Ch. 786. 

339a. Subsequent sale to third party — 

Purchaser from sheriff entitled to recover.] — 

Kidd v. Rawlinson (1800), 2 Bos. & P. 59 ; 
126 E. R. 1155. 

Annotations : — Oonsd. ArnndeJl v. Phippe & Taunton (1804), 
10 Ves. 139. Apia. Watkinc v. Birch (1813), 4 Taunt. 
823 : Latimer v. Batson (1825), 7 Dow. Sc Ry. K. B. 106. 
Oonsd. Cook v. Walker (1855), 25 L. T. O. 8. 51. Befd. 
Jezepb v. Ingram (1817), 1 Moore, C. P. 189 ; Cromaok 
v. Heathcote (1820), 4 Moore, C. P. 357 ; Steward v. 
Lombe (1820), 1 Brod. Sc Bing. 506. 

368. Add. Annotation : — Refd. Fleetwood Hesketh 
v. I. R. Comrs. (1936), 180 L. T. Jo. 99. 


377. Add. Annotation : — Refd. Re Lloyd’s Furni 
ture Palace, Evans v. The Co., [1926] Ch. 
853. 

395. Add. Annotation : — Consd. Jagger v. Jagger, 
[1926] P. 93. 

396. Add. Annotation: — Consd. Jagger v. Jagger, 
[1926] P. 93. 

408a. With consent of trustees or Chancery 

court.]— On Mar. 19, 1932, the settlor 

executed a voluntary deed of settlement by 
which he assigned all his interests under two 
wills to trustees upon certain trusts. By 
clause 5 he gave himself power at any time 
to raise the sum of £150, without the consent 
of the trustees. At the date of the settle- 
ment his debts did not exceed £100. On 
Feb. 22, 1935, he was adjudicated bkpt. 
Clause 7 of the deed gave the settlor power to 
revoke the whole of the trusts in the settle- 
ment with the consent either of the trustees 
or of a judge of the Chancery Division : — 
Held : the deed was not void under Law of 
Property Act, 1925 (c. 20), s. 172 (1), against 
the trustee in bkptcy . — Re Baker, [1936] 
Ch. 61 ; 105 L. J. Ch. 33 ; 154 L. T. 101 ; 

4 sub nonu Re Baker, Ex p. Trustee v. Baker 

* & Arnold, [1934-5] B. & C. R. 214. 


PART I. SECT. 4. SUB-SECT. 2.— A. 

224 ii. .1 — Doe d. Steel v. 

McGill (1842), 2 Ont. Dig. 2918- 
CAN. 


PART I. SECT. 4, SUB-SECT. 2.— B. 

229 v. .1 — A conveyance by a 

husband to a wife In consideration of 
natural love Sc affection will be sot 
aside at tho instance of a secured 
creditor bolding a mtge. on the 
property at the time of conveyance. — 
Dixon v. Walsh, [1937] 1 D. L. R. 
585.— OAN. 


PART I. SECT. 4, SUB-SECT. 2.— C. 


q i. .] — Schubert v. Koch, 

[1928] 3 W. W. R. 623.— CAN. 

t i. .1 — The transfer of bis 

homestead from a husband to his wife, 
when ho was insolvent & in order to 

K re vent his creditors from satisfy - 
ig their claims therefrom : — Held : 
fraudulent. — Barrett t>. Baron, [1925] 
1 D. L. R. 474 ; [1925] 1 W. W. R. 87 ; 
19 Sask. L. R. 207 ; 5 C. B. R. 448.— 
CAN. 

t II. .1 — The transfer by a 

husband to his wife of his homestead, 
which is exempt from seizure under 
execution, cannot be Bet aside for the 
benefit of the husband's creditors. — 
Russian Mercantile Oo., Ltd. v. 
Sloboda Sc Sloboda (Alta.), [1927] 4 
D.L.R.931; [1927) 3 W. W, R. 451.— 
CAN. 

a i. Husband trustee for wife of 

property conveyed.] — Gray v. Ford, 
[1925] 1 W. W. R. 943 ; 34 B. C. R. 
517.— CAN. 

a ii. Goods purchased with wife* 8 

money — db goods of husband exempt 
from seiaure for debt.] — Rkvelstoke 
Sawmill Co., Ltd. v. Stratford, 
[1928] 4 D. L. R. 772 ; [1928] 3 W. W. R. 
260.— CAN. 


sm. To chUfl — To defraud secured 
creditor.] — A voluntary conveyance to a 
daughter In ofder to put the property 
out of reach of a secured creditor is 
a fraudulent oonveyanoe within the 
Statute of Elizabeth. — Smith v. 
Robertson, [1936] 1 D. L. R. 605; 
O. R. 134.— CAN. 


PART I* SECT. 4, SUB-SECT. 2.— D. 

th. Conveyance by husband to wife — 
Proof of validity against creditors — 
Affidavits necessary.)— Where property 
is claimed by or on behalf of a wife 


under a conveyance to her during 
coverture, an explanation of the trans- 
action should be given on oath to show 
that It was bond fide. Sc good as against 
the husband’s creditors : the affidavits 
for this purpose should be by the 
petitioners, & should be satisfactorily 
corroborated by disinterested persons 
of known credibility . — Ex p. Lyons 
(1869), 2 Ch. Ch. 357.— CAN. 

•k. Reconveyance by wife to husband — 
Land held by wife on trust for husband.] 
— Windsor Auto Sales Agency v. 
Martin (1915), 7 O. W. N. 471 ; 8 
O. W. N. 130, 252 ; 25 D. L. R. 549 ; 
33 O. L. R. 354.— CAN. 

•J. Voluntary conveyance — To person 
of same name as owner — Necessity for 
explanation.] — Ex p. Wright (1869), 
2 Oh. Ch. 355.— CAN. 

sm. Family arrangement — Without 
consideration .] — Hawkins v. Aglas- 
singer, [1928] 4 D. L. R. 188.— CAN. 


PART I. SECT. 4, SUB-SECT. 3. 
n i. Payment of charges <Sb incum- 

brances.]— The promise of a transferee 
to pay the charges & incumbrances 
against the property transferred is not 
a sufficient consideration to support 
the transaction as against the creditors 
of the transferor. The quoetion 
whether a transfer was a voluntary 
one or not for good consideration is 
only important as against creditors 
where it was made bond fide . — Bludoff 
v. Osachoff, [1928] 3 D. L. R. 170; 
[1928] 2 W. W. R. 150 ; 22 Sask. L. R. 
533.— CAN. 


PART I. SECT. 4, SUB-SECT. 5.— A. 

264 iii. .] — Gaxibert v. 

Sooiete D 'Administration Gknkralk 
& Banque Nationals & Oie. General 
D’ Enterprises Publiqueh, [1925] 8 
D. L. R. 1206 ; [19251 S. C. R. 683.— 
CAN. 

264 fv. ,1 — Cummings Sc 

Ellis t>. O’Flynn (1924), 34 B. C. R. 
275.— CAN. 

284 v. .] — A sale by a son 

to his father, made when the eon was 
in insolvent circumstances Sc with the 
ooramon intent Sc effect of giving a 

E reference : — Held : void. — Hunter t>. 

iAWRie, [1925] 1 D. L. R. 668 : 

1 W. W. R. 411 ; 35 Man. L. R. 126. 
CAN. 

264 vi. .j — Enfield 

Realty* Co. v . Peterson (Saak.), 
[1926] 2 D. L. R. 1005.— CAN. 
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264 vii. ,1 — Canadian 

Oil Co., Ltd. v. Jamieson (Saak.), 
[1926) 2 D. L. R. 1046.— CAN. 

PART I. SECT. 4, SUB-SECT. 6.— C. 

ed. Under guarantee — Voluntary con - 
veyance set aside.] — Ontario Wind 
Engine & Pump Co. t>. Bobo (Alta.), 
[19261 1 D. L. R. 57 ; [1926] 1 W. W. R. 
45.— CAN. 


PART I. SECT. 4* SUB-SECT. 6.— A. 

se. Under sale by parol.] — Held : the 
sale was void as against subsequent 
creditors. — W illiams v. Rapeljk 
(1880), 8 O. P. 186.— CAN. 


PART I. SECT. 4. SUB-SECT. 7. 

sf. Conveyance to wife — Onus of 
proof — Discharge of onus .] — If land is 
transferred by a husband to his wife, 
who bond fide works the land on her 
own account, a poison alleging that the 
whole transaction, including the work- 
ing of the land, is colourable only must 
satisfy the ct. by showing facts Sc 
circumstances whioh go beyond raising 
a mere suspicion. — Johnstone Lumber 
Oo. v. Hager, [1924] 1 D. L. R. 693 ; 
1 W. W. R. 389 ; 20 Alta. L. R. 286.— 
CAN. 


sg. Grantee instrument of benefit to 
grantor .] — A deed which contains a 
sweeping assignment of personal pro- 
perty without any valuation. Sc which 
makes the grantee the instrument of 
subsequent benefit to the grantor, will 
be set aside as fraudulent. — Prince 
Edward Island Mutual Fire Insoe, 
Co. v. Best (1933), 7 M. P. R. 107. — 
CAN. 


PART I. SECT. 4, SUB-SECT. 11. 

418 i a. .] — The assignment of a 

lease by the lessee to a trustee, for a 
bond fide creditor of the assignor, with 
the intention of thereby evading the 
creditors of the lessee, is not a fraudu- 
lent assignment. — Dos d. Biggard «. 
Millard (1839), 1 Ont. Dig. 480. — 
GAN. 

418 xill. .1 — Shaver v. Gold- 

HAR, [1925) 2 D. L. R. 1216.— CAN. 

418 xlv. .] — Re Rice, [1928] 

2 D. L. R. 96.— CAN. 


a i. 


:h 


. -Security gi 

an insolvent debtor to a creditor with 
intent to give him a preference over 
other cretutors is void : but the 
existence of the intent may be 


Iven by 
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422a. .1— -.Re Lloyd’s Furniture Palace, 

Ltd., Evans v. The Co., No. 428a, post, 

428. Add. Annotation : — Const!. Be Simms, [19301 

2 Ch. 22. 

428a. Issue of debentures to one creditor — 

Issue postponed for benefit of company.] — 
Where a co. agrees to issue debentures to a 
creditor as security for past & future loans, 
but delays issuing them for a considerable 
time in order to retain its credit with its 
other creditors, the debentures are not 
voidable under 13 Eliz. c. 5, when the co. 
goes into liquidation. 

If, as appears to be established by the 


authorities, a present fraudulent intention 
to prefer one creditor over the others is not 
sufficient under the statute to avoid a con- 
veyance to that creditor, unless the debtor 
is himself in some way benefited by the 
conveyance, I am unable to see how the 
conveyance is avoided merely because the 
debtor always had the intention to prefer 
the creditor at some time or another (Homeb, 
J.). — Re Lloyd’s Furniture Palace, Ltd., 
Evans v. The Co., [1925] Ch. 853 ; 95 L. J. Ch. 
140 ; 134 L. T. 241 ; [1926] B. & C. R. 29. 

446. Add. Annotation : — Refd. Alexander v. Hay- 
son, [1930] 1 K. B. 169. 


negatived by showing that; the debtor 
yielded to the importunity of the 
preferred creditor, & may also be 
negatived by proof of the existence of 
some other motive which may not have 
had its origin in the creditor, t.g. when 
property is conveyed as the result of 
fear of a criminal prosecution or where 
the transaction has its origin in the 
recognition of a moral obligation to 
restore property improperly converted. 
— Goldman v. Harrison, [1928] 3 
D. L. R. 73 ; 62 O. L. R. 201. — GAN. 

■j. Mortgage to obtain l "in to pay 
creditor — Presumption that mortgage 
void.] — Miller v. Osier, [1925] 4 
D. L. R. 692 — CAN. 

sk. What constitutes preference — 
Security given to creditor — Debtor in- 
solvent.] — W., secretary -treasurer of 
pltf . municipality, misappropriated 
funds. At hfs request deft, sent him 
a cheque to pay off a mtge., & in re- 
payment Bent deft, his own oheque, 
which was refusod by the bank. He 
alBO reoeived from deft, a oheque to 

S urchase an interest in land, which lie 
eposited to the credit of the munici- 
pality. He notified deft. & assigned 
him securities to cover the two cheques. 
Within sixty days of the assignments 
pltf. began action to set them aside as 
preferential : — Held : under Assign- 
ments Act, R. 8. 8. 1909, then in force, 
the assignments to deft, were void as 
against pltf. & should be set aside. — 
Mount Hope Rural Municipality v. 
Findlay (1922), 66 D. L. R. 660 ; 15 
Sask. L. R. 40; [1921] 3 W. W. R. 
658.— CAN. 

si. Who is a "creditor” — Agent 


v. Findlay (1922), 66 D. L. R. 660; 
15 Sask. L. R- 40 ; [1921] 3 W. W. R. 
658.— CAN. 

PART I. SECT. 5, SUB-SECT. 1. 
o. Delete this case. 

t 1 . On crops raised by vendee.) 

— If land is transferred by a husband 
to hie wife, who bond fide works the 
land on her own account, even if the 
transfer is one that as against creditors 
can be set aside, the wife is entitled to 
tho crops raised under her operations. 
— Johnstone Lumber Co. v. Hager, 

n l D. L. R. 693 ; 1 W. W. It. 389 ; 
a. L. R. 286.— CAN. 

t ii. .1 — The fact that a 

sale of land is found to be fraudulent 
& voidable as against execution 
creditors of the vendor, does not 
entitle them to seize crops grown 
thereon by the vendee, although the 
rule is otherwise If the transaction Is 
shown to be a mere sham. — Banqub 
XJanadienne Nationals v. Tenoha, 
[1927] 4 D. L. R. 665.— CAN, 
sg. Purchase of Government annuity.] 
— Where the result of the purchase of a 
Dominion government annuity was to 
put beyond reach of an existing creditor 
of the annuitant all of his property, 
except a house. & it could be rendered 
exempt or partially so by his occupying 
it as a home : — Held : he bad brought 
himself, although perhaps Involun- 


tarily, within the scope of sect. 11 (2) 
of Government Annuities Act, R. S. C., 
1927, which provides that If an annuity 
is applied & paid for “ with intent to 
delay, hinder or defraud creditors *• 
they shall be entitled to the remedy 
therein provided. The creditor who 
was held herein to be so entitled was the 
annuitant’s wife with whom before the 
purchase of the annuity he had entered 
Into a separation agreement under 
which he was under a definite continu- 
ing liability subject to termination or to 
variation of the amount payable only 
upon the happening of the events, or 
one of them, mentioned therein. — 
Lane v. Lane (No. 2), [1937] 2 

W, W. R. 49 ; subsequent proceedings , 
Lane v . Lane (No. 3), [1938 J 2 

W. W. R. 577 ; 4 1). L. R. 40— CAN. 

PART I. SECT. 5. SUB-SECT. 2.— A. 

sn. Not receiver of company — Alleged 
fraudulent preference made before re- 
ceiver appointed.] — Fox v. Nipissing 
Ry. Co., Goodkrham v. Nipissing Ry. 
Co. (1881). 29 Gr. 11.— CAN. 

PART 1 . Sti-CT. 6, SUB-SECT. 2.— C. 

« i. Per'cnal representative .] — 

Pltf., a daughter of R., deceased, pur- 
chased judgments which had been 
obtained against R. Jl, his lifetime. 
She later became administratrix of his 
estate. She then, as administratrix & 
In her personal capacity, sued her 
brother, deft., attacking transfers 
made by R. to deft, as having been 
made to defraud creditors : — Held : 
pltf.’s position as administratrix did 
not entitle her to attack the fraudulent 
transfers. A debtor who fraudulently 
transfers his property cannot himself 
attack his fraudulent transaction, & 
his administrator has no greater right. 
— Ryan v. Charles worth, [1930] 
S. C. R. 427 ; 3 D. L. R. 431.— CAN. 

si. Broker negotiating conveyance .] — 
A broker who negotiates the convey- 
ance of land to a purchaser’s wife 
cannot attack the conveyance as being 
in fraud of creditors, since he is a con- 
senting party. — R oscoe v. Bozyk, 
[1933] 4 D. L. R. 585 ; 4 Man. L. R. 
505.— CAN. 

PART I. SECT. 5, SUB-SECT. 2.— 

D. (a). 

ra i. . ] — In the 

absence of evidence to the contrary, 
it is presumed that a mtgee.’s security 
is sufficient to satisfy his claim ; & 
unless it is shown that the mtge. 
security at the time of the loan was 
less ; ban the amount of the mtge. the 
mtge. debt is not within 13 Eliz. o. 5. 
— Clark v. Smith, [1933] 3 W. W. R. 
116; 41 Man. L. R. 438.— CAN. 

sp. Secured creditor.) — If the se- 
curity of a secured creditor is sufficient 
to satisfy his claim in full he cannot 
bring action under Fraudulent Pre- 
ferences Act, R. S. S., 1920 (c. 204).— 
Barrett v. Haron, [1025] 1 D. L. R. 
474 ; [1925] 1 W. W. R. 87 ; 19 Sask. 
L. R. 207 ; 5 C. B. R. 448.— CAN. 

sq. 8. P. McLean v. Ratkjcin 

119261 


•t. Not creditor advising conveyance .] 
—Blackley v. Kenny (1889), 16 
A. R. 522.— CAN. 

PART I. SECT. 5, SUB-SECT. 2.— 

D. (o). 

m I. .1 — Pltf. suing for a tort, 

such as slander or malicious prosecu- 
tion, 1 b not a creditor of deft, until 
ho has recovered Judgment in the 
action, & has no status to Impeach a 
conveyance as fraudulent against him. 
even though it was made because of 
tho threatened action. — Fisher v. 
Kowslowski (1913), 25 W. L. R. 417 ; 

5 W. W. R. 91 ; 13 D. L. R. 785 ; 2 i 
Mon. L. R. 760.— CAN. 

m il. — A judgment creditor 

may iu his own name maintain an 
action to set aside a oonveyanoe as 
fraudulent & void, without having 
a lion by virtue of an execution in the 
hands of the sheriff. — Brown v. Weil, 
[19271 4 D. L. R. 218 ; 61 O. L. R. 55.— 
CAN. 

sw. Judgment for alimony.] — Where 
a wife, having obtained a judgment for 
permanent alimony, brought an action 
to have a release executed by the 
husband set aside & the transaction 
declared preferential, fraudulent, & 
void, under Fraudulent Conveyances 
Act, R. 8, O., 1914 (o. 105) : — Held : 
even if pltf. was not her husband’s 
creditor sbo could nevertheless bring 
an action, for under sect. 3 “ creditors 

6 others ” were protected. — Shephard 
v. Shephard. [1925] 2 D. L. R. 897 ; 
56 O. L. R. 555 ; affg., [1924] 3 
D. L. R. 566.— CAN. 

PART I. SECT. 6, SUB-SECT. 1. 

•x. Whether proceeds may be fol- 
lowed.] — The fact that a oonveyanoe 
is set aside as fraudulent against the 
transferor's creditors doos not render 
available to them the proceeds of a 
policy of insurance which, after said 
transfer, was effected by the trans- 
feree iu his own favour & paid for by 
him. — Canadian Credit Men’s Trust 
Assocn., Ltd. v. Chow Lun, [1931] 1 
W. W. R. 211 ; 1 D. L. R. 1000.- 
CAN. 

PART I. SECT. 6, SUB-SECT. 2.— B. 

k (p. 219) I. .J— The rule 

that in an action by a Judgment 
creditor to set aside a transfer by bis 
debtor as fraudulent against creditors 
the debtor is not a necessary or proper 
party when he has no interest in the 
land transferred & no relief is asked 
against him does not apply where it is 
alleged that he still has an interest in 
said land & a sale of the land is stayed 
for to satisfy the judgment. — Russell 
(Duke op Bedford) v. Murphy & 
Caron (Sask.), [1929] 3 D. L. R. 787 ; 
2 W. W. R. 324.— CAN. 

I (p. 219) I. No benefit retained 

by grantor,] — The grantor Is not a 
propor party to an action to set aside a 
deed in fraud of creditors, unless he 
has retained some benefit for himself. — 
Ritchie v. Rayner (1932), 7 M. P. R. 
419.— CAN. 

d (p. 220) I. Unless execution 
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Cases 525a — 881a. English and Empire Digest Supplement, 


525a. Refusal of fair offer.] — After bill 

filed on behalf of creditors to set aside as 
fraudulent & void a voluntary settlement by 
A., their debtor, & a composition signed by 
the creditors in ignorance of such prior 
voluntary settlement, the debtor was adjudi- 
cated bankrupt, & an order was made by 
the Ct. of Bkpcy. setting aside the voluntary 
settlement. Fltfs., whose claim to prove 
under the bkpcy. had been admitted not- 
withstanding the opposition of the trustees 
of the settlement, wrote to them proposing 
to dismiss the bill without costs as against 
them, & that pltfs.’ costs should come out 
of the estate. The trustees declined this 
proposal, but offered to consent to an order 
staying all proceedings in the suit without 


costs, or dismissing the bill without costs : — 
Held : the trustees of the settlement, who, 
by their refusal of pltfs.’ offer, had compelled 
them to bring the suit to a hearing, must pay 
all pltfs.’ costs incurred since the date of that 
offer.— T anqubray v. Bowles (1872), L. R. 
14 Eq. 161. 

525b. Negligent solid tor- trustee.} — A 

decree being made for setting aside a volun- 
tary settlement, on the ground of the omission 
of a power of revocation : — Held : the solr. 
who prepared the deed, A who was one of the 
trustees named in it, must pay his own costs 
as a penalty for not having called the settlor’s 
attention to the absence of the power. — 
Henshall v . Fereday (1878), 27 L. T. 748 ; 
21 W. R. 240 ; on appeal , 29 L. T. 40, L.JJ. 


Part II. — Conveyances Impeachable by Subsequent 
Purchasers under Statute. 


694. Add. Annotation: — As to (1) Refd. Bird v. 

I. R. Comrs. (1924), 12 Tax Cas. 785. 

604a. Settlement with uses In remainder.] — Held ; 
fraudulent against a purchaser. — Anon. 
(1000), Lane, 22 ; 146 E. R. 207. 


619a. .] — Heisier v. Clarke (1709), 2 Eq. 

Gas. Abr. 40 ; 22 E. R. 41, L. C. 

751. Add. Annotation : — Refd. Westminster Bank, 
Ltd. v. Wilson, [1938] 3 All E. R. 052. 


Part III. — Conveyances Impeachable from Position 

of Parties. 


807a. .] — A conveyance by a weak man for a 

small consideration set aside. — C larkson v . 
Hanway (1723), 2 P. Wms, 203 ; 24 E. R. 
700, L. C. 

Annotation s: — Oonsd. Cray v. Mansfield (1750), 1 Ves. Sen. 
379. Reid. Hawes v. Wyatt (1790), 2 Cox, Eq. Cas. 263; 
Blachford v. Christian (i829), 1 Knapp, 73. 


811. Add. Annotation : — Consd. Lancashire Loans, 
Ltd. v. Black, [1934] 1 K. B. 380. 

831a. Deed not fully explained to donor.] — 

Phillipson v. Kerry (1803), 32 Beav. 028; 
9 L. T. 40 ; 11 W. R. 1034 ; 65 E. R. 247. 

Annotation Apld. Ellis v. Ellis (1909), 26 T, L. It. 166. 


creditor. ] — An execution creditor, who 
sues to set aside a transfer by his 
debtor on the ground that it is fraudu- 
lent against creditors, is not obliged to 
sue on behalf of all other creditors of 
debtor as well as himself. Origin of 
the distinction in this respect between 
execution creditors Sc simple contract 
creditors reviewed. — St. Gregor MER- 
CANTILE CO. V. HALBAOH & BANK OF 
Montreal, [1927] 1 D. L. R. 761 ; 
[19271 1 W. W. R. 247 ; 21 Sask. L. R. 
315. — CAN. 

PART I. SECT. 6, SUB-SECT. 2.— D. 

h i. .1 — Semble ; in an 

action under Fraudulent Preferences 
Aofc, R. S. 8., 1920 (o. 204), the onus 
Is always on pltf. of proving debtor's 
insolvency. — McLean v. Ratekjn 
(Sask.), [1927] 4 D. L. R. 738 ; [1927] 
6 W. . R. 444 ; offd., [1928) 4 D. L. R. 
18 ; [1928] 2W.W.R, 421 ; 22 S. L. R. 
6 3i ; 10 C. B. R. 156.— CAN. 

o (p. 223) i. — In an 

action to set aside as fraudulent against 
creditors a transfer between sisters : — 
Held : the "corroborative evidence 

necessary to meet the primA facie case 
which pltf. established by showing a 
transfer between near relatives in cir- 
cumstances of suspicion, had been 
supplied. — Lundqubst v. puls, [19251 
3 jDT L. R. 84 ; [1925) 1 W. W. R. 
834*— -CAN. 

o (p. 223) ii. — Kushneb 

v . Yajbunka (Saak. XJl 927) 4 D. L, E. 
697 ; [19271 3 W.W.R 328. — CAN. 

■ (p. 223) i. .] — Knox e. 

Shaw, [1927) 3 D. L. R. 1186 ; (1927) 


2 W. W. R. 494 ; 31 Sask. L. R. 593.— 
CAN. 

s (p. 223) ii. .} — Brown v. 

Weil, £1927) 4 D. L. R. 218; 61 

O. L. R. 55.— CAN. 

s (p. 223) lii. .}— Kushneb 

v. Yasinka (Sask.), [19271 4 D. L. R. 
697 ; [19271 3 W. W. R. 328.— CAN. 

e (p. 223) i. Of bona /idea.}— 

McNeill v. Cairns (1931), 3 M. P. R. 
195.— CAN. 


PART II. SECT. 8, SUB-SECT. 2.— 
B. (a). 

672 i. Necessity for valuable considera- 
tion .) — Doe Pboudfoot v. McCrak 
(1842), 6 O. S. 502.— CAN. 


PART III. SECT. 1. 

k i. .] — B., a person 6t full Age 

& understanding, who at the time was 
suffering under emotional distress & 
loss of Interest in life, executed a 
voluntary transfer of her property in 
favour of A. with whom she was then 
living. In a suit by B. to set aside the 
transfer; — Held: the facts did not 
show want of capacity, nor did the 
circumstances constitute a fiduciary 
relationship, & in the absenoe of fraud 
or overreaching the ct. could not enter- 
tain the suit. — Boyd e. Alexander 
, 31 S. R. N. 8. W. 645 ; ‘48 N. S. 
. N. 202,— AUS. 




1 1. Grantor without business 

experience .] — Held: the Instruments 
were void in equity. — Edinburgh Lot 
Assurance Co, v. Allen (1871), 18 
Gr. 426. — CAN. 


ship 


. .] — The social relation- 

ilp between donor & donee, the 
former a man of 83 years whose mental 
powers were greatly weakened, added 
to the facts that he hod made the donee 
his financial agent with respect to a 
certain transaction, & reposed much 
confidence in him, was held to raise 
the presumption of undue influence. — 
Re McPherson, Trusts Sc Guarantee 
Co., Ltd. v. Bradford, [1930] 3 
W. W. R. 368 ; 4 D. L. R. 915 ; ajfg., 
[1930) 3 D. L. R. 378.— CAN. 


p ii. .J— Pltf., an aged, 

ignorant, & worn man, transferred his 
land to his son, deft., the only con- 
sideration to pltf. being a lease for 
30 years, in consideration of one dollar, 
of a small house 6c garden, part of the 
land conveyed, and an agreement to 
supply pltf. periodically with certain 
provisions : — Held : the transaction 
should be set aside on the ground that 
it was an Improvident transaction made 
practically without consideration Sc 
without advice, in favour of a person 
who had a duty at least to see that the 
transaction went no further than was 
actually neoeesary^— Hrynyk v. 
Hrynyk, [1932) 1 W. W. R. 82 ; 1 
D. L. R. 672 ; 40 Man. L. R. 173.— 
CAN. 


p ill. Grant in consideration of 

maintenance for Hfe .) — A woman, 09 
years old, transferred land to defts. in 
consideration of her maintenance for 
life, which transfer the Supreme Ct. of 
Tasmania on her death set aside as 
p roc u red by undue influence : — Held: 
the transacuon was properly eel aside. 
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▼ol. XXV. — Fraudulent and Voidable Conveyances. Cases 834a — 888a. 


8S4*e — — .} — Where the relations between a donor 
& donee raise a presumption that the donee 
had influence over the donor, the ct. will set 
aside the gift unless Idle donee establishes 
that it was the spontaneous act of the 
donor acting in circumstances which enabled 
him to exercise an independent will, & which 
justified the ct. in holding that it was the 
result of a free exercise of the donor’s will. 
If the evidence establishes the fact above 
stated it should not be disregarded merely 
because the donor did not receive independent 
legal advise. On the other hand, the receipt 
of independent legal advice may rebut the 
presumption although it is not acted upon. 
But to have that effect it must be given with 
a knowledge of all the relevant circumstances, 
& be such as a competent & honest adviser 
would give if acting solely in the interest of 
the donor. 

A Malay woman, who was a great age & 
wholly illiterate, executed a deed of gift of 
landed property in Singapore in favour of her 
nephew, who had the management of all her 
affairs. Before executing the deed the donor 
had independent advice from a lawyer who 
acted in good faith. He was unaware, 
however, that the gift constituted practically 
the whole of the donor’s property, & did not 
bring home to her mind that she could more 
prudently, & equally effectively, benefit the 
donee by bestowing the property upon him 
by will : — Held : the gift should be set aside, 
as the presumption which arose was not 
rebutted. — Incite Noriah v. Shaik Allte 
Bin Omar, [1929] A. C. 127 ; 98 L. J. P. C. 
1 ; 140 L. T. 121 ; 45 T. L. R. 1, P. O. 


Annotations : — Consd. Lancashire Loans, Ltd. v. Blno, 
11934] 1 K. B. 380. Apld. Williams e. Johnson, [1937] i 
All E. R. 34. 


885. Add. Annotation : — Consd. Lancashire Loans, 
Ltd. v. Black, [1934] 1 K. B. 380. 

841a. Party influenced in control of property — 
Not owner of property.] — The right to recover 


property which has been obtained by undue 
influence is not limited to cases where that 
influence is exercised on the actual owner of 
the property, but extends to the case where 
the undue influence is exercised over a person 
who has control of the property on behalf of 
the actual owner. — Chbnnells v. Bruce 
(1939), 55 T. L. R. 422 ; 83 Sol. Jo. 136. 


844. Add. Annotation : — Consd. Inche Noriah 
v. Shaik Allie Bin Omar, [1929] A. C. 127. 

844a. .] — Greenlaw v. King (1841), 10 

L. J. Oh. 129 ; 5 Jur. 18, L. C. 


Annotations : — Refd. Llewellyn v. Baaele; 
527 ; Walelngham v. Goodrloke 
Beadon v. 


swieley (1842), 1 Hare. 
„ (1843), 3 Hare, 122 ; 

Beadon t?. Kin* (1852), » Hare, 499 ; Boyd v. Barker 
(1859), 28 L. J. Oh. 445 ; Guest v. Smytho (1870), 5 Oh. 
App. 553, n. ; Fenner v. L. & 8. E. Ry. (1872), L. R. 7 
Q. B. 787. 


845. Add. Annotations,: — Consd. Inche Noriah 
v. Shaik Allie Bin Omar, [1929] A. C. 127; 
Refd. Lancashire Loans, Ltd. v. Black, [1934] 
1 K. B. 380. 


889a. Independent adviser unaware of extent 

of property.] — Applt., a medical practitioner 
& an intimate friend of resp., an elderly 
widow, attended her professionally during 
two illnesses in the years 1928 & 1930. He 
made no charge for his professional services 
or for the medicines supplied, & had stated 
that he did not regard her as a paying patient. 
After her recovery from the second illness, 
resp. in 1931 executed a deed by which she 
purported to convey to applt. certain freehold 
land, together with the building thereon,' for 
the sum of £1,500, but it was not in dispute 
that no consideration money was paid. 
Subsequently resp. instituted proceedings to 
have the conveyance set aside A a reconvey- 
ance of the property made to her, alleging 
that the deed was executed by her under the 
influence of applt., her medical attendant, & 
without independent advice. The deed was 
explained to the patient by her solr., but he 


—Watkins v. Coombes (1922), 30 
0. L. R. 180.— AUS. 

p iv. <t illiterate.] — Conveyances 

set aside on grounds or improvidence, 
& want of proper professional advice. — 
Shanagan v. Shanagan (1884), 7 
O. R. 209.— CAN. 

r I. Deaf & illiterate — Onus of 

proof.] — Action to set aside a con- 
veyance obtained from an old woman 
who was deaf & unable to write, & 
who had no relatives or friends, by 
the reeve of the township in which 
she lived, & who was well known as 
a justice of the peace, & an aotive, 
shrewd business man, engaged in many 
enterprises : — Held : the onus was not 
on deft., A pltf. must prove her case. — 
MoEwan v. Milne (1884), 5 0.R. 100. 
— CAN. 

t I. Onus of proof.] — The fact 

that deft., who had set up the defence 
of fraud to an action on a guarantee, 

8 roved that he oould not read or write 
le English language, that in which 
the guarantee was written, was held 
not to be sufficient of Itself in the 
present case to raise such a primd fade 


that portion of the document, which 
deft, attacked, was In fact read over 
to him Sc that no understood the same. 
— Lasby v. Johnson, 11928] 4 D. L. R. 
950 ; [1928] SW.W.E. 447.— CAN. 


PART m. SECT, a, SUB-SECT. 1. 



832 iii. .] — Where suspioious 

circumstances coupled with relation- 
ship are proved there is a primd facie 
case for Betting aside a conveyance. — 
Sybja v. Syrja (1931), 45 B. O. R. 
321.— CAN. 


e (p. 259) i. .] — Plaetzer v. 

Raymond (Ont.), [1927] 2 D. L. R. 
389 ; 8 0. B. R. 181.— CAN. 


• (p. 259) II .] — Barby v. 

McGuire (1932), 4 M. P. R. 573.— 
CAN. 


sp. Evidence in rebuttal.] — ’Although 
where the relationship between a donor 
& donee raises a presumption of undue 
influence the donee must, in order to 
rebut the presumption, show that the 
gift was the result of the free exercise 
by the donor of an independent will, 
proof of independent logal advioe is 
not the only way in which the presump- 
tion can be rebutted. It may be 
rebutted by other circumstances. — ■ 
Brett v. Brett (No. 2), [1937] 2 
W. W. R. 693 ; affd., [1938] 2 W. W. R. 
368.— CAN. 


PART III. SECT. 2, SUB-SECT. 2.— A. 

8441. Whether every fiduciary relation- 
ship. ] — Where a donee is in a position 
of confidence there is a presumption 
of undue its^uence & the onus is on 
him to rebut it. — lie Crompton, 
Crompton v. Williams, [1938] 4 

D. L. R. 237 : O. R. 543 ; 8 F. L. J. 
(Can.) 150.— CAN. 

sw. Fiduciary relationship — Where 
no. independent advice.] — Goulet v. 
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Tardif (Man.), [1929) 4 D. L. R. 128. 
CAN. 

PART III. SECT. 2, SUB-SECT. 2.— B. 

«x. Onus of proof — On party alleging 
fairness of transaction — Sale by parent to 
son. ] — In an action by a father against 
his son to set aside a transfer on the 
ground of fraud, where admjttedly no 
pecuniary consideration passed at the 
time, the father could not speak 
English, the solr. who drew the transfer 
spoke only English, & the document 
was in English. & the father was 
entirely dependent on the son for 
Information as to what was said & 
done, the burden of proof was held to 
be upon the son that his father knew 
well the nature & effect of the instru- 
ment. — IWANOHUK V. IWANCHUK 
(Alta.), [1919] 3 W. W. R. 363; 48 
D. L. R. 381.— CAN. 

PART III. SECT. 2, SUB-S^CT. 2.— C. 

ss. Aunt efr niece.] — A presumption 
of undue influenee was held to arise as 
between a lady of eighty-seven, nearly 
blind, & her niece & niece's husband. — 
Donnelly v. Jessbau, Donnelly v. 
Morrissey (1936), ll M. P. R. 1.— 
CAN. 

PART III. SECT. 2, SUB-SECT. 2.— F. 

sy. When presumed — Husband in 
impaired physical <b mental condition — 
Wife with business ability .] — McCaf- 
frey v. McCaffrey (1891), 18 A. R. 
599.— CAN. 



Cases 889a— 964a. English and Empire Digest Supplement. 


was unaware of the proportion the property 
conveyed bore to her whole estate. Both 
parties were alive at the date of the trial, <fc 
gave evidence: — Held: (1) the relationship 
of doctor & patient existed between the 
parties ; (2) a person giving independent 

advice must be aware of the total amount of 
the donor’s property & the proportion the 
part given bears to the 'whole ; (3) the onus, 
which lay upon applt., to prove that the gift 
was the result of the free exercise of resp.’s 
independent will having been discharged to 
the trial judge’s satisfaction, the ct. in the 
circumstances of this case could reverse such 
finding only if there was no evidence at all to 
support it. — W illiams v. Johnson, [1937] 4 
All E. R. 34 ; 81 Sol. Jo. 784 ; sub nom. 
Williams v. Williams, [1937] W. N. 321, 
P. C. 

895a. .] — If a legatee agrees to sell to the 

exor. of the will his legacy for an annuity, 
the burden will lie on the exor. to show that 
there was no unfairness in the transaction. — 
Re Biel’s Estate, Gray v. Warner (1873), 
L. R. 10 Eq. 577 ; 42 L. J. Ch. 550 ; 28 
L.T. 835 ; 21 W. R. 808. 

Annotation : — Reid. Harloe v. Harloe (1875), 44 L. J. Ch. 512. 

909a. .] — Deane v . Rastron (1792), 1 Anst. 

04 ; 145 E. R. 801. 

940. Add. Annotation : — Refd. Permanent Trustee 
Co. of New South Wales, Ltd. v. Bridgewater, 
[1930] 3 All E. R. 501. 

961. Add. Annotation : — Refd. Permanent Trustee 
Co. of New South Wales, Ltd. v. Bridgewater, 
[1930] 3 All E. R. 501. 

962a. .] — Resp. was entitled to certain 

contingent & reversionary interests under his 
grandfather’s father’s wills, the exact nature 
« extent of which interests were the subject 
of some doubt, & several counsel had advised 


r n them <fc their opinions differed. One 
, a moneylender whose exors. were applts., 
had advanced various sums to the resp. 
between the end of 1927 & Sept., 1928, 
amounting in all to £2,203 17s. 7 d. In 
Sept., 1928, M. refused to make any further 
advance, but offered to purchase tne whole 
interest under the grandfather’s will & the 
interest under the father’s will to the extent 
of £1,450 to £126. Resp. saw an inde- 
pendent solr. with whom, however, he only 
had one short interview, & who seemed to 
have acquiesced in the transaction as soon as 
resp. said he was determined to sell. M., at 
the time of the earlier advances, had insisted 
on policies for £2,500 on the life of resp. to 
be taken out & assigned to him, & they were 
assigned to hi m absolutely. It seemed prob- 
able that resp. paid the first premium & in 
the surrender of one of them resp. & M. acted 
jointly & both signed all documents : — Held : 
(1) the sale had been made at a substantial 
undervalue, & resp. had had no proper 
separate advice ; (2) the position of the 

parties was such that it was incumbent on 
the exors. of M. to prove affirmatively that 
the transaction was just & equitable, & this 
they had failed to do ; (3) the judge of first 
instance having decided that the policies 
had become the absolute property of M. there 
was nothing in the facts which rendered this 
view wrong in law.— Permanent Trustee 
Co. of New South Wales, Ltp.-v. Bridge- 
water, Bridgewater v. Permanent Trus- 
tee Co. of New South Wales, Ltd., [1930] 
3 All E. R. 501 ; 80 Sol. Jo. 973, P. C. 

964a. Purchase by devisee — Representation that 
defective will duly executed.] — Broderick t>. 
Broderick (1713), 1 P. Wms. 239 ; 24 

E. R. 369, L. C. 

Annotation : — Refd. Baugh t?. Price (1752), 1 Wils. 320. 


PART IM. SECT. 2, SUB-SECT. 2.— M. 

•z. Fiancee & fiance’ 8 father .] — Whore 
shortly after tho death of assured the 
beneficiary, his fiancee, assigned to 
his father, without consideration, all 
her interest in the policy & the benefits 
thereof : — Held : in the circumstances 
she should be declared entitled to the 
inBuranoe money. — Redmond v. Bouey 
(Man.), [19271 1 D. L. R. 1057 : [1927] 
1 W. W. R. 386 : affd.,[1928] 4 b. L. R. 
806; [1928) 3 W. W. R. 345; 37 Man. 
L. R. 458.— CAN. 


PART III. SECT. 3, SUB-SECT. 1. 

r i. .1 — Pltf. purchased land from 

deft. Subsequently pltf.'s husband 
having been convicted of a crime Sc 
sentenced to Imprisonment, deft, 
induced pltf. to retransfer the land to 
him : — -Held : pltf . having been imposed 
on, & having oonveyed the land for 
less them the real value thereof & 
without independent advioe, the trans- 
fer should be set aside. — Con* t>. 
Hunter (1911), 1 W. W. R. 314.— CAN. 

928 III. .1 — McEaohern v. 

Somerville; MoEaohkrn v. White 
(1876), 37 t>. C. R. 609.— CAN. 


PART III. SECT. 3, SUB-SECT. 2.— A. 

985 i. Principles of relief — Presump- 
tion of incapacity.}-— Expeotant heirs 
& reversioners need to be protected 
against the oonsequences of their own 
improvidence in dealing with designing 
men. — M orey v. Totten (1857), 6 Gr. 
17G.— CAN. 

PART III. SECT. 4, SUB-SECT. 3. 

c l. .] — Pltf.. a person of 

little or no business ability, who was 
possessed of a life interest In a capital 
sum of considerable amount, had been 
adjudicated blcpt., & under threat of 
his creditors to realise the life interest, 
had approached deft., a money-lender, 
for assistance. Notwithstanding the 
business ignorance of pltf. & the 
financial straits in which he was placed, 
of which deft., by reason of previous 
transactions with him, must have been 
well aware, & without pltf. being 
independently advised, a sale of the 
life interest to deft, was arranged at 
a figure considerably under its real 
value. In an action brought some 
eleven years later to have the trans- 
action set aside : — Held : although 
inadequacy of consideration for a 


transaction is not of Itself sufficient to 
give rise to a presumption of undue 
influence, the surrounding circum- 
stances in the present case were 
sufficient to show that pltf. was in the 
hands of deft. & the subsequent delay 
in bringing action, & the conduct by 
pltf., in effecting further insurance in 
pursuance of the transaction having 
taken place, while pltf. yet remained In 
ignorance of its impeachable nature, 
did not amount to a confirmation & 
same should be set aside. — H arris v. 
Riohardson, [1929] N. Z. L. R. 668. — 
N.Z. 


PART V. SECT. 6. 

1077 i. Onus of proof that purchaser 
with notice .) — In India the onus lies 
on a third party, who takes tho benefit of 
a transaction with notice or knowledge 
of circumstances raising a presumption 
or probability of undue influence by 
the other party to the contract on the 
party complaining of undue influence, 
of proving that he, the third party, 
derived no unfair advantage or that 
the party complaining of undue in- 
fluence acted as a free agent. — Ramla 
Patter v. Linoappa Gounder (1934), 
I. L. R. 58 Mad. 454.— IND. 
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FRIENDLY SOCIETIES. 

Part III. — Unregistered Societies. 

17. Add . Annotation : — As to (3) Reid. Greenberg v. Cooperstein, [1926] Ch. 657. 


Part IV. — Collecting Societies. 


85. Add. Annotation : — Apld. Bell v . Harker 
(1927), 91 J. P. 189. 

35a. .] — Where a person allows a policy with 

a collecting society or industrial assurance 
company to lapse & takes out instead of it a 
similar policy in another society, a transfer 
takes place within the contemplation of 
Industrial Assurance Act, 1923 (c. 8), s. 26 (1 ), 
notwithstanding that before the date, of the 


Part VIII. — Privileges 

61a. “ Demand in writing ,” — What amounts to.] — 

Friendly Societies Act (c. 63) requires the 
assignees, etc., of the officers of such societies 
“ upon demand in writing ” to pay the debts 
due from such officers in priority of his other 


policy with the second society the person 
already held other policies with that society, 
or that after that date he continues to hold 
other policies in the first society, or that 
before the lapse of the earlier policy the two 
policies for a time co-exist. — Bell v. Har- 
ker, [1928] 1 K. B. 368 ; 97 L. J. K. B. 155 ; 
138 L. T. 226 ; 91 J. P. 189 ; 44 T. L. R. 33 ; 
25 L. G. R. 505 ; 28 Cox, C. C. 461, D. C. 


of Registered Societies. 

creditors : — Held : a bill filed to recover the 
amount is a sufficient “ demand in writing.” 
— Absolom v. Gettonq (1803), 32 Beav. 322 ; 
32 L. J. Ch. 780 ; 8 L. T. 132 ; 9 Jur. N. S. 
1263 ; 11 W. R. 332 ; 55 E. R. 120. 


Part XI. — Rules. 


73a. What majority required — Levy on prosperous 
branches — In aid of non-prosperous.] — The ct. 

held that the Ancient Order of Foresters 
were entitled to alter the general laws of the 
Order without a nine-tenths’ majority so as 
to compel branches or cts. of the society 


which were in a good financial position to 
contribute lh per cent, of any surplus on 
valuation for the support of branches which 
were not prospering. — Bundey v. Seabrook 
(1932), 48 T. L. R. 301 ; 70 Sol. Jo. 289. 


Part XII. — 

109a. Agent — Termination of employment — Under 
amended rules.] — Pltf. was appointed an 
agent of defts., a friendly society, whose 
rules, though subject to alteration, provided 
at that time for the retention of agents in 
office so long as their conduct was satisfactory. 
After pltf. reached the age of sixty-five defts. 
altered their rules, by providing that agents 


Officers. 

should be compulsorily retired at the age of 
sixty-five, & defts. terminated pltf.’s employ- 
ment : — Held : as the rules, on the face of 
them, were alterable, pltf. was not entitled to 
a declaration that defts. were not entitled to 
terminate his employment. — P age t>. Liver- 
pool Victoria Friendly Society (1927), 
43 T. L. R. 712, C. A. 


Part XIII. — Membership. 


188. Add. Annotation .’—Apld. R. v. Lancashire 
JJ., Ex v • Tyrer, [1925] l K. B. 200. 

145a. Illegal policy — Liability of company — “ False 


representation ” by proposer.] — Pearl As- 
surance Co., Ltd. v . Bromley, No. 174a, 
post. 


PART I. 

s. Charitable Associations Act, 
R. S. M., 1913.] — Sabs v. St. Nicholas 
Mutual Benefit Association of 
Winnipeg, (1937] S. C. R. 415; 
2 D. L. R. 761.— CAN. 


PART XL SECT. 6. 

g i. Rules affecting rights given 

by Ontario Insurance Act. 1927. 8. 153.J 
— The rules of a mutual benefit society 
cannot affect the right to surrender, 
assign or dispose of the contract 
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between society & beneficiary given 
by the Ontario Insnrance Act, R7S.O., 
1927, s. 153. — Re MoKlNNON, [1935] 
lD.h.R. 428 ; O. R. 33.— CAN. 

PART XU!. SECT. 3, SUB-SECT. 1. 

si. Changes in constitution — Right to 



Cases 155a — 176b. English and Empire Digest Supplement. 


155a. What must be disclosed to directors.]— 

On the construction of Geo. 3, c. lxxiii., oy 
which the Customs’ Annuity & Benevolent 
Fund was established, & of the rules made 
under the authority of that Act : — Held : 
(1) in appointing a “ nominee ” of a sub- 
scriber’s interest in the fund the directors 
ought to be informed for what purpose the 
nominee is appointed & to whom money is 
to be paid. This may be done by the 
instrument appointing the nominee or by 
some other instrument signed by the sub- 
scriber, or by his will; (2) Semble : a 
“ nominee ” may be a person who is intended 
to take as a trustee for others. — Urquhart v. 
Butterfield (1887), 37 Ch. D. 857 ; 57 
L. J. Ch. 521 ; 57 L. T. 780 ; 36 W. R. 370 ; 
4 T. L. R. 161, C. A. 

155b, Who may be nominee — Trustee.] — 

Urquhart v . Butterfield, No. 155a, ante . 

174a. Industrial Assurance Act, 1028 (c. 8), s. 8 
— “ Grandparent ” — Step-grandparent.] — (1) 
By Industrial Assurance Act, 1928 (c. 8), 
s. 3, “ Amongst the purposes for which . . . 
industrial assurance cos. may issue policies 
of assurance there shall be included insuring 
money to be paid for the funeral expenses of 
a parent, child, grandparent, grandchild, 
brother, or sister. . . .” : — Held : “ grand- 
parent ” does not include a step-grandparent. 

(2) By sect. 5 of the same Act “ Any . . . 
industrial assurance co. which issues policies 
of industrial assurance which are illegal . . . 
shall, without prejudice to any other penalty > 
be liable to pay to the owner of the policy 
a sum equal to the surrender value of the 
policy ... or, if the policy was issued after 
the commencement of this Act, a sum equal 
to the amount of the premiums paid, unless 
it is proved that owing to any false repre- 
sentation on the part of the proposer, the 
... co. did not know that the policy was 
illegal . . ." : — Held : the “ false repre- 
sentation ” here referred to includes any 
untrue statement, whether made innocently 
or fraudulently. — Pearl Assurance Oo., 


Ltd. v. Bromley (1933), 49 T. L. R. 440 ; 
77 Sol. Jo. 404. 

175a. Insurance of child for more than statutory 
amount.] — Reaps., an industrial assurance 
co., issued three policies of insurance 
in respect of the life of a child, for 
sums which aggregated more than the 
statutory maximum, though each was for 
a sum less than that maximum. Bach 
policy contained a provision that no payment 
would be made which either alone or in con- 
junction with other such payments exceeded 
the statutory maximum. On a charge of 
having committed an offence within 
Industrial Assurance Act, 1923 (c. 8), 

s. 39 (2 ) : — Held : (1) the words in sect. 4 (1) 
“ relating to payments on the death of 
children Yt were merely descriptive of the 
group of sects, in the 1890 Act headed “ Pay- 
ments on death of children/' & did not limit 
those sects, in their application to industrial 
assurance cos. to payment only, but included 
the provisions as to insurance ; (2) the above 
prevision in each policy had no legal effect 
at all, & it could not be contended that in 
fact the co. did not insure for more than the 
statutory amount ; (3) the proceedings were 
in time because, for this purpose, the insur- 
ance co. did not insure from the time only 
when the policies were taken out, but (Lord 
He wart, C.J.) either insured on every 
occasion when a premium was paid, or 
(Avory, J.) continued to insure during the 
time that the assured was not in default 
& the policies were in force. — Harker v. 
Britannic Assurance Co., Ltd., [1928] 
1 K. B. 700 ; 97 L. J. K. B. 359 ; 138 L. T. 
395 ; 91 J. P. 51 ; 44 T. L. R. 248 ; 72 
Sol. Jo. 121 ; 20 L. G. R. 130 ; 28 Cox, C. C. 
476, D. C. 

Annotations : — As to (2) Distd. Hirst v. Liverpool Victoria 
Friendly Society, Clark v. London 8c Manchester Assce. 
Oo., [1030] 2 K. B. 200 ; Re Smith Sc Britannic Assur- 
ance Oo., Ltd.’s Arbn., [1033] 1 K. B. 109. 

175b. Proviso In policy limiting sum assured.l 

— In 1920 H. took out a policy of industrial 
insurance on the life of his daughter, then 


attack — Laches.] — Members cannot 
attack changes in the constitution after 
standing by for six years. — S okil v. 
Zawidowsei , [1938] 2 D. L. R. 602.— 

GAN. 


PART XIII. SECT. 8, SUB-SECT. 2.— A. 

•x. Conditions precedent — Delivery of 
policy db payment of premium ,] — In an 
action wherein pitta, sought to recover 
benefits from a fraternal society as the 
beneficiaries of a deoeased who was 
alleged to have become a member 
thereof j — Held: applying seota. 81 (8) 
& 86 (1) of Insurance Act, 1926, 
deceased’s application for membership 
Sc the aooeptanoe thereof did not effect 
a contract binding on the society 
because no policy, or certificate of 
membership, was delivered Sc payment 
of the first premium or at least all of it 
had not been made, which, under said 
seota., were conditions precedent to a 
binding contract. — Pederson v. Em- 
pire Home Benefit Asboon., [1931] 
2 W. W. R. 868.— CAN. 


PART XIIL SECT. 4, SUB-SECT. 1. 
142 i. Necessity for insurable in- 


assurance on the life of her 
mother, T.. Sc she left It to the 
to take the necessary steps to 


step* 


the Insurance. She signed no proposal 
for a polioy in favour of T., nor was 
such a proposal signed by T., who was 
unaware of the transaction, & there 
was no evidence to show by whom the 


society Sc handed to O., who retained 
it. Sc paid premiums on it. O. had no 
insurable Interest in the life of T., 8c 
she had no intention of benefiting 
T., O. having claimed repayment 
from the society of the premiums paid 
by her: — Held: C. was entitled to 
repayment, as, owing to the absence 
of consensus ad idem, no concluded 
contract was disclosed either between 
O. Sc the society, or between T. Sc the 
society- 

Opinions, that, on the assumption 
that a policy on the life of T. for the 
benefit of C. had been entered into, It 
was an illegal policy within Lite Assur- 
ance Act, 1774 (o. 48). Sc 0. was, on 
that ground also, entitled to repay- 
ment of the premiums under Life 
Aasuranoe Act, 1774 (o. 48). a. 5. — 
Game v. City of Glasgow Friendly 
Society, [10881 8. 0. 69.— SOOT. 

-.] — Pete, club, which was 



Manitoba Insurance Act, 1932. Sect. 
118 (5) of Manitoba Insurance Act, as 
to the effect of the understating of the 
age of the insured in the application 
or contract, held to apply to the con- 
tract of insurance in question herein. — 
Broadbknt v, 1600 Club of Southern 
Manitoba, [1936] 1 W. W. R. 363 : 
2 D. L. R. 802 ; on appeal , [1935] 2 
W. W. R. 539 ; 4 D. L. R. 227 ; 43 
Man. L. R. 221.— CAN. 

PART X1U. SECT. 4, SUB-SECT. 2.— C. 

sa. Benevolent association incorporated 
under Charitable Associations Ad, 
R. S, M., 1913 ( c . 27)— Validity of 
bye-law as to nomination .] — Theobald 
v. Winnipeg Mubioianb Asboon., 
[1927] 1 D. L. R. 67 ; 36 Man. L. R. 
1(93 ; [1926J 3 W. W. R. 337.— CAN. 

PART XIII. SECT. 4, SUB-SECT. 3.— 

A» 

e I. .] — He Ivan FranKO 

Ukrainian Benevolent Asboon. or 
Bbooexandb & Maksyiow Sc Pbb- 
CHALUK, [1938] 2 W. w. R. 810. — CAN. 

PART XIII. SECT. 4, SUB-SECT. 3.— B. 

f i. Stem payable by rules to 

“widow or heirs or representatives **— 
” Or ” not read as “ and. Aittjbbt 
«. Searle (1930), 2 M. P. R. 319.— 
QAN« 



VoL XXV. — Friendly Societies. Oases 175b— 175d. 


aged three months, at a premium of twopence 
per week, & in 1925 he effected a nimilar 
policy on the life of his son, then aged one 
mona h, in each case assuring the amounts 
respectively set out in a Table contained in 
the policy. The Table in the policy of 1920 
was made out on the basis of a premium of 
one penny per week & insured sums payable 
on the death of the life assured varying in 
amount according to age & the time the 
policy had been in force ; it also contained the 
following statement : “ Twopence per week 
will assure double the above sums provided 
that in any case where the amount secured by 
the larger premium would exceed the limits 
of assurance prescribed by Friendly Societies 
Act, 1896 (c. 26), viz., £6 for children under 
five years of age, & £10 for children under 
ten years of age, the sum assured shall be 
limited to £6 or £10 as the case may require.” 
In the policy of 1925 was a statement that 
the amount payable under it was subject to 
the limitations of Friendly Societies Act, 
1924 (c. 11) : — Held: in view of the state- 
ments in the two policies limiting the amount 
insured in each case to the statutory 
maximum, neither policy contravened the 
provisions of the Friendly Societies Acts, 
1896 & 1924, & was valid. 

In 1925 0. signed a proposal for a whole 
life assurance on the life of her son, then 
aged one year next birthday, at a weekly 
premium of one penny for a sum to be 
assured increasing as per scale up to £15. 
On the same day she signed a proposal for 
an endowment assurance on the same life 
at a weekly premium of threepence for a 
“ sum to be assured £7 14s. payable o*i 
attainment of age fifteen or in the event of 
previous death as per scale.” Two policies 
were issued on the basis of these proposals. 
On the whole-life policy there was this 
memorandum : “ This life is also assured 

under [the endowment] policy. Accordingly, 
the full sum assured printed in the schedule 
will not come into operation until the attain- 
ment of the age of ten. The combined 
amount payable in the event of earlier death 
shall not exceed £6 on death under age three, 
£10 under age six, & £15 under age ten — 
Held : as the above quoted memorandum 
cut down the sums payable under the com- 
bined policies to the statutory limit, the 
policies did not contravene the Friendly 
Societies Act, 1924 (c. 11), & were valid. — 
Re Hibst & Liverpool Victoria Friendly 
Society, Re Clark & London & Man- 
chester Assurance Co., [1930] 2 K. B. 
209 ; 99 L. J. K. B. 18 8 ; 142 L. T. 291 ; 94 
J. P. 81 ; 73 Sol. Jo. 832 ; 28 L. G. R. 53, 
C. A. 

Annotation : — Arid. Smith v. Britannic Assurance Co. (1032), 
174 L. T. Jo. 447 

175c. .] — Applt. insured her child, who 

was bom on May 2, 1927, a month after its 
birth, the premium to be 2d. a week. Friendly 
Societies Act, 1924 (c. 11), 8. 2 (1), stated that 
Friendly Societies Act, 1896 (c. 25), s. 62, 


should have effect ” as if for that section the 
following section were substituted,” & pro- 
vided that a society should not insure or pay 
on the death of a child under three years of 
age any sum of money which exceeded or 
which, when added to any amount payable 
on the death of that child by any other 
society or branch or by any trade union, 
exceeded £6. By Industrial Assurance Act, 
1923 (c. 8), s. 21, it was required that any 
such policy of insurance should set out in 
distinctive type a statement of the effect of 
sect. 62. Applt. claimed from reap. co. the 
return of her premiums on the grounds that 
(a) under sect. 62 as amended by sect. 2 (1) 
of the Act of 1924 the sum insured exceeded 
the amount allowed, A (6) under sect. 21 of 
the Act of 1923 the policy did not set out a 
statement of the effect of sect. 62 as amended. 
Sect. 62 of the Act of 1896 was left un- 
amended & unrepealed by the Act of 1924, 
but under the latter Act was to be read as 
provided by the Act of 1924. The policy was 
issued for a penny premium, & that was 
altered to twopence premium, & it was then 
stated that the amount payable on death was 
ascertainable from Sched. B., but that, the 
premium in this case being twopenoe, the 
amounts stated in Sched. B were increased 
in proportion. That would bring the 
amounts over what was allowed by sect. 02 
as amended, but to the above statement was 
added “ subject to the conditions of the 
Friendly Societies Act.” In a second proviso 
on the face of the policy it was stated that 
the policy was issued “ subject to the pro- 
visions of sect. 02 of Friendly Societies Act, 
1896 (c. 26), as amended by the Industrial 
Assurance Act, 1923 (c. 8) — the provisions of 
which would, it was argued, make it illegal.” 
Then followed the effect of sect. 02 without 
the express language introduced by the Act 
of 1924 : — Held : the child had not been 
insured for sums in excess of the amounts 
permitted by sect. 02 of the Act of 1890 as 
amended by sect. 2 (1) of the Act of 1924, 
having regard to the effect of the statements 
in the policy, & particularly the proviso, & 
to the fact that sect. 02 of the Act of 1896 
still existed, not having; been repealed, though 
the amendment of it in the Act of 1923 had 
been repealed, & though sect. 02 had now to 
be read as if it had the effect set out in 
sect. 2 (1) of the Act of 1924. The co. had 
not committed an offence against sect. 21 of 
the Act of 1923, ae it used the ver> language 
in its policy which had been used by the 
Legislature from 1896 to 1924, A did intro- 
duce the effect of sect. 02, & it was im- 
material that the Act of 1924 was not specific- 
ally mentioned. — Re Smith & Britannic 
Assurance Co.'s Arbitration, [1933] 1 
K. B. 109 ; 102 L. J. K. B. 51 ; sub nom. 
Smith v. Britannic Assurance Co., Ltd., 
147 L. T. 367, C. A. 

175d. Who Is “ child ** within Industrial Assurance 
Act, 1928 (c. 8), s. 8 — Illegitimate child.] — 
Above sect, provides that : “ Amongst the 


PART XIII. SECT. 5. 
ad. For funds improperly divided — 
Unauthorised distribution*) — Held: 
under the rotes of the Ancient Order of 
Foresters & under Friendly Societies 
Act, 1896 (c. 85), a. 78 (1) (e), a dis- 


solution of a ct. required the concent 
of the central body, & a a thte had not 
been obtained, the member* of the ct* 
which had diaeolved were personally 
liable for the money they had divided. 
— Kbllt v. P»aooc* (1917), 66 So. 
L* R. 65, — SOOT. 
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PART XIII. SECT. 6, SUB-8E0T. 2.— 
A. 

•8. Construction of rule — Membership 
to cease when deposit two months in 
arrear .) — Rule 17 of a Chinese bene- 
volent amoon. at Penang provided that 


Cases I75d— 329a. English and Empire Digest Supplement. 


purposes for which industrial assurance cos. 
may issue policies of assurance, there shall be 
included insuring money to be paid for the 
funeral expenses of a parent, child, grand- 
parent, grandchild, brother or sister, the 
issuing of such policies shall be treated as 
part of the industrial assurance business of 
the society or co.” : — Held : the word 
“ child ” in the above sect, includes an 


Part XVII. — Accounts a 

223a. Power of commissioner or inspector to hold 
public Inquiry — Industrial Assurance Act, 
1923 (c. 8), s. 17.] — An inspector appointed 
by the Industrial Assurance Oomr. under 
Industrial Assurance Act, 1923 (c. 8), s. 17 (1), 
for the purpose of examining into Sc reporting 
on the affairs of an industrial assurance co., is 
not entitled to conduct the inspection in public, 
but this shall not prevent him from admitting 
from time to time any persons the presence 
of whom is reasonably necessary to enable 
him to carry out his duty under the statute ; 
& he is not entitled to make public the 
information gained by him in the course of 


illegitimate child, Sc policies taken out by a 
mother for the purpose of insuring money 
to be paid for the funeral expenses on the 
death of her illegitimate children were valid. 
— Morris v. Britannic Assurances Co., 
Ltd., [1931] 2 K. B. 125 ; 100 L. J. K. B. 
203 ; 145 L. T. 45 ; 47 T. L. R. 318 ; 75 
Sol. Jo. 208. 


id Inspection of Affairs. 

such examination or of the exercise of the 
powers conferred upon him by the said sub- 
section Sc by Friendly Societies Act, 1896 
(c. 25), s. 76 (5), or otherwise to make use of 
such information save for the purposes of 
carrying out his examination Sc of preparing 
his report on the affairs of the co. & for pur- 
poses ancillary thereto. The same principle 
applies where the Comr. himself makes the 
examination. — Hearts of Oak Assurance 
* Co., Ltd. v. A.-G., [1932] A. C. 392 ; 101 
L. J. Ch. 177 ; 147 L. T. 41 ; 48 T. L. R. 
290 ; 70 Sol. Jo. 217, H. L. 

Annotation : — Consd. O’Connor v. Waldron, [1935] A. C. 76. 


Part XVIII. — Disputes. 


224a. .] — Timms v. Williams (1842), 3 Q. B. 

413 ; 2 Gal. & Dav. 021 ; 11 L. J. Q. B. 210 ; 
0 J. P. 085 ; 0 Jur. 1012 ; 114 E. R. 585. 


250. Add. Annotation : — Refd. Paul, Ltd. v. 
Wheat Commission (1935), 152 L. T. 352. 

251. Add. Annotation : — Refd. Paul, Ltd. v. 
Wheat Commission (1935), 152 L. T. 352. 


Part XIX. — Offences, Penalties and Proceedings. 


322. Add. Annotation : — Consd. Fish wick v. Gyani, 
[1925] 1 K. B. 817. 

329a. False return.] — An information 

for making a false return under the Friendly 
Societies Act, 1898 (c. 25), s. 84 (c), is good if 


laid within six months from the date when 
the return is sent to the registrar. — Wind- 
ridge v. Ancient Order of Foresters* 
Friendly Society, [1933] 1 K. B. 42 ; 102 
L. J. K. B. 82 ; 148 L. T. 285 ; 96 J. P. 483 ; 
49 T. L. R. 10 ; 30 L. G. R. 510, D. C. 


the monthly deposit to be made under 
rule 16 should be payable by each 
member In advanco on the 15th 
day of the month, & that “ If his 
monthly deposit shall be two months 
in arrear ” he was to be notified, & 
falling payment within twenty -one 
days was %pso facto to cease to be a 
member & forfeit all privileges : — Held : 
upon the true construction of rule 17 
a member could be notified of default 
only if payment of a monthly deposit 
was two months in arrear ; It was not 
sufficient that at the date of the 
notification two monthly deposits 
were in arrear. Appeal dismissed. — 
Chke Wor LOk v. Yeoh Saw Geok, 
[19351 A. O. 09 ; 104 L. J. P. C. 25 : 
152 L. T. 193, P. C. — STRAITS 
SETTLEMENTS. 


PART XV. SECT. 1. 
sd. Subscriptions — Whether capital or 
income. H-Suoscriptions paid by the 
members of a benefit society or associa- 
tion to the society or association to 
enable it to oarry on its business are 
its “ income ” & not “ capital.” — 


V IZAOAPATAM MUNICIPAL COUNCIL V. 

Tea Districts Labour Assoon. (1932), 
I. L. R. 55 Mad. 282.— IND. 

PART XV. SECT. 3. 
sf. Unauthorised investments — Ina- 
bility of auditors.] — Failure of auditors 
to report Irregularity In investment of 
funds amounts to misconduct, & the 
auditors are responsible for any result- 
ing loss. — Canadian Woodmen of 
the World v. Hooper, [19331 1 
D. L. R. 168.— CAN. 

PART XVII. 

sk. Order for investigation by Attorney * 
General — Validity.] — The Workers’ 
Benevolent Society of Canada, incor- 
porated in 1923 under Charitable 
Associations Act, R. S. M., 1923 (now 
superseded by Part VIII. of Cos. Act, 
1932), appealed from the dismissal 
of its motion for an order prohibiting 
the making of an investigation of the 
books, aoconnte & securities of the 
society 8c into the genera) conduct of 
its business, pursuant to an order of the 
A.-G. made under sect. 414 of Cos. 
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Act, 1932, & amendments thereto : — 
Held : the appeal should be allowed & 
the issue of the order of prohibition 
be directed . — Re Workers Benevo- 
lent Society of Canada & Harrison, 

r )3J 3 W. W. R. 498 ; [19341 1 

L. R. 257 ; 41 Man. L. R. 519.— 
CAN. 


PART XIX. SECT. 3 SUB-SECT. 1.— 
A. ,a). 

•b. Action for libel — Whether prooj 
of special damage necessary.] — Held : 
pltfe. were entitled to maintain an 
action to reoover damages for defama- 
tion of the society as such ; it was 
unnecessary, in the case of a trading 
corpn., society or partnership, to allege 
& prove Bpeoial damages where 
defamatory words were spoken or 
written of the corpn., society or partner- 
ship, in relation to Its trade or busi- 
ness ; & damages limited to the injury 
done to the joint adventure might be 
awarded without proof of special 
damage. — I rish Peoples Assoe. Co. 
v. Dublin City Assce. Co., ( 1929) 
t p or ra 



Vol. XXV.— Friendly Societies. Cases 888a— 480. 


833a* Parent society — Improper dealings with 
funds of brnach.] — It was alleged that a local 
branch of a friendly society had improperly 
purchased certain freehold property, & the 
parent society sued for a declaration that the 
purchase was an improper one, in breach of 
the rules, & a breach of trust, & that defts. 
were to make good to the lodge the money 
spent upon the purchase : — Held : the parent 


society had a vested interest in the fund of 
the local lodge, although the amount of such 
interest could be ascertained only upon a 
proper valuation in accordance with the rules, 
& was entitled to maintain the action under 
Friendly Societies Act, 1896 (c. 25), s. 94. — 
Tomley v. Shreeve, [1937] 3 All E. It. 75 ; 
81 Sol. Jo. 498. 


Part XXII. — Dissolution. 


430. Add. Annotations : — As to (1) Refd. I. R. 
Oomrs. v. Soc. for Relief of Widows & Orphans 
of Medical Men, I. R. Comrs. v. Medical 
Charitable Soc. for West Riding of Yorkshire 
(1926), 42 T. L. R. 612; I. R. Comrs. v. 


Yorkshire Agricultural Soc., [1928] 1 K. B. 
01 1 ; Re De Carteret, Forster v. De Carteret, 
[1933] Ch. 103; as to (2) Refd. Re Wells, 
Swinburne-Hanham v. Howard (1932), 48 
T. L. R. 617. 


PART XX. SECT. 3. 

•o. Right to secede.] — In the absenoe 
of statutory provisions thore is no 
power in a branch lodge of a friendly 
society to secede from the order to 
which it belongs, unless the power is 
expressly conferred by the rules of the 
society. Semble : even if the rules 
give a right to socede, there is no 
practical method of doing so. nnloss 
machinery is provided for the purpose. 
— Independent Order of Oddfel- 
lows v. Independent Order of 
Oddfellows Bon accord Lodge 
No. 11, [1901-3] S. A. L. R. 02. — AUS. 

sd. Effect of secession — On property 
<& funds.]— A mere right to 6ecede 


does not confer a power in the seceding 
lodge to take away the funds con- 
stituted under the rules of the order. 
A rule of a friendly society providing 
that a lodge which Is expelled shall 
forfeit Its property to the ruling 
authority of the society is not ultra 
vires.— Independent Order of Odd- 
fellows v. Independent Order of 
Oddfkllowb Bon Accord Lodge 
No. 11, [1901-3] 8. A. L. R. 62.— -AUS. 

sf. Secession by Scottish branch of 
English society — Refusal to grant cer- 
tificate of secession — Jurisdiction of 
Scottish courts .] — The Scottish branch 
of a friendly society, whose registered 
office was b « Lngland but whose rules 


had been recorded In Scotland, resolved 
to secede from the parent body, & 
applied to the secretary of the Booety 
for a oertiiicate of secession In order 
that the branch might be registered as 
a separate society In Scotland. The 
certificate having been refused, the 
branch brought a petition, under Ct. of 
Session (Scotland) Act, 18G8 (c. 100), 
s. 91, for an order on the society to 
grant a certificate : — Held : the ct. 
had jurisdiction to entertain the peti- 
tion. & procedure by way of a summary 
petition under sect. 91 was a convenient 
& practical method of Invoking the aid 
of tho ct. — Sons of Temperance 
Friendly Society, [1926] S. C. 418. — 
SOOT. 
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GAME. 

Part IV. — Persons having Rights over Game. 


44. Add. Annotation : — Retd. Cieobury Mortimer 
Rural District Council v. Childe, [1933] 2 
K. B. 368. 

53. Add. Annotations: — A a to (2) Consd* Peech v. 
Best (1930), 99 L. J. K. B. 637. Reid. 
Wenner v. Morris (1936), 79 SoL Jo. 262. 

55. Add. Annotation : — As to (2) Consd. Peech v. 

Best (1930), 99 L. J. K. B. 637.. 

64. Add. Annotation : — Retd. Cieobury Mortimer 
Rural District Council v. Childe, [1933] 2 
K. B. 368. 

69. Add. Annotation : — Consd. Peech v . Best 
(1930), 99 L. J. K. B. 637. 

71. After this case add : — 

.} — Stat. Frauds, s. 4, is now replaced 

by Law of Property Act, 1926 (c. 20), s. 40. 
76. Add. Annotations : — Refd. Swayne v. Howells 
(1926), 43 T. L. R. 14 ; Cieobury Mortimer 
Rural District Council v. Childe, [1933] 2 
K. B. 368. 

87. Add. Annotation : — Consd. Peech v. Best 
* (1930), 99 L. J. K. B. 637. 

90. Add. Annotations : — Const . Peech v. Best 
(1930), 99 L. J. K. B. 637. Refd. Wenner v. 
Morris (1935), 79 Sol. Jo. 262. 


91. Add. Annotation i — Consd. Peech v . Best 

(1930), 99 L. J. K. B. 537. 

92. Add. Annotation : — Consd. Peech v . Best 

(1930), 99 L. J. K. B. 637. 

92a. Sale of part of land for erection of racing 
stables — Breach of covenant for quiet enjoy- 
ment.] — A landowner who has granted a 
lease of sporting rights over land to a tenant 
together with a covenant for quiet enjoy- 
ment & afterwards during the currency o 
the tenancy sells part of that land to a thirc 
party so that it is or may be used for the 
erection of racing stables, is thereby dero- 
gating from his grant so as to become liable 
m damages to his tenant. — Peech v . Best 
[1981] I K. B. 1 ; 99 L. J. K. B. 637 ; 14. 
L. T. 266 ; 46 T. L. R. 467 ; 74 Sol. Jo. 
520, C. A. 

Annotation : — Refd. Wenner v. Morris (1935), 79 Sol. Jo 
252. 

98. Add. Annotation : — As to (2) Consd. Peech v. 
Best (1930), 99 L. J. K. B. 537. 

100a. Grant of licenoe to gliding associa- 

tion.] — The user of land for gliding flights 
may be an actionable interference witl 
sporting rights granted over the land. — 
WENNER v. Morris (1935), 79 Sol. Jo. 262. 


PART II. SECT. 1. 

o i. Amendment of conviction .] — 

Appot. was summarily convicted for 
that he “ unlawfully did, during the 
dosed season, wound Sc hunt big game, 
to . wit, a doe doer, contrary to 
eoct. 18 (A2) of Game Act.” On 
certiorari : — Held : (1) the conviction 
was for two separate offences & was not 
within the saving provisions of sect. 64 
of Summary Convictions Aot, R. S. 
B. C., 1936. which provides that no 
oonviction shall be held to charge two 
offenoes on account of its stating the 
offence to have been committed in 
different modes ; (2) the conviction 

might & should be amended under 
sect. 101 of Summary Convictions Act 
by striking out ono of the charges, viz. 
that of wounding ; it was also Just & 
proper that the conviction should be 
amended by inserting the time & 
place of the offenoe as alleged in the 
information ; (3) under said seot. 101, 
the ot. on this application had the 
like powers to deal with the case as 
seemed just as are by seot. 82 of 
Summary Convictions Aot conferred 
upon the ct. to which cm appeal is 
taken under sect. 77 thereof. — R. v. 
Advent, [1938] 1 W. W. R. 881.— 
GAN. 

sx. ” Tokina or killing ” game under 
one year of age — What amounts to .} — 
Seot. 4 of Game Aot, R. S. S., 1930, 
provides that “ no person shall hunt, 
trap, take, shoot at, wound or kill 
. . . the young under one year of age 
of any pf the animals mentioned in the 
seot.**: — Held: (1) the application of 
the word “ take * therein is limited to 
the aot of capturing an animal Sc, in 
order to constitute an offence, the 
capture would have to be of a living 


animal, notwithstanding that sect. 
2 (5) provides that “ game *’ means 
such animals dead or alive ; (2) 

although the killing of such an animal 
is done when the animal Is found 
lying wounded by some other person, 
& in order to end its suffering, the 
killing nevertheless comes within the 
terms of the section & is, therefore, an 
offenoe. — R. v. Zimmer & Zimmer, 
(19311 2 W. W. R. 562.— CAN. 


PART II. SECT. 8, SUB-SECT. 4.— 
A. (b) ill. 


sy. Provincial game Act — Killing oj 
game by white man on Indian reserve .) — 
The fact that the Dominion Parlia- 
ment has exclusive legislative authority 
over ” Indians 8c lands reserved for 
Indians ” does not prevent a provincial 
game protection Act whioh prohibits 
the killing of game out of season from 
being applied to the killing of game on 
an Indian reserve where the offender 
Is a white man. — R. v . McLeod, [1930] 
2 W. W. R. 37 ; 54 Can. O. C. 107.— 
CAN. 


PART IV. SECT. 8, SUB-SECT. 1. 
■a. Right to shoot game — Under Game 
Act Amendment Act, 1925.]— Game Aot 
Amendment Act, 1925, does not give 
a farmer an absolute right to shoot 
game birds found doing damage to hja 
crop, provided he does not shoot across 
a public highway ; It means merely 
that so far as the penalties Imposed by 
said Aot are oonoerned they shall not 
be enforceable against a farmer shoot- 
ing under the circumstances therein 
described. The right of a munici- 
pality to protect its citizens by pro- 
hibiting the disoharge of firearms with- 
in Its omits is not interfered with. — 


R. ex rel. Rankin v. Pendray, [1929 
1 W. W. R. 30 ; 51 Can. Grim. Gas. 27 
40 B. O. R. 410.— CAN. 


PART IV. SECT. 4. 

f 1. .] — R. e. Syliboy, [1929] 

D. L. R. 307 ; 50 Gan. Crim. das. 389.— 
CAN. 

f 11. .] — Indians in Alberta en- 

titled to the benefits of the articles c 
treaty made between the Queen & th< 
Blaokfeet, Stony, & other Indians or 
Sept. 12, 1877, may, regardless of the 
provisions of a provincial Game Aot 
when hunting for food kill all kinds c 
wild animals regardless of age or aizi 
wherever they may be found on un 
occupied Crown lands or other lands t 
which such Indians have a right c 
access, at all seasons of the year, 
may hunt suoh animals with dogs oi 
otherwise as they see fit, & they nee 
no licence beyond the language c 
Alberta Natural Resources Aot, 1930 
s. 12, to entitle them to do so. — R. v 
Wesley, [1932] 2 W. W. R. 337 ; . 
D. L. R. 774 ; 58 O. O. O. 269 ; % 
Alta.L. R. 433.— CAN. 


f 111. .] — A treaty Indian ' 

bound by the provisions of Game Aot 
R.S.S., 1930, & prohibited thereb 
from shooting, hunting, trapping o 
carrying fire-arms within oertarn area 
of Crown lands which are "declared t 
be game preserves 8c whioh ar 
particularly described in Sohed. B. o 
Game Aot. — R. v. Smith, [1935] 
W. W. R. 433 ; 3 D. L. R. 70S.— CAN 


f iv. .1 — Indians have no rlgh 

of aooess to a game reserve beyonc 
that of other persons under the Game 
Aot, R. S. S., 1930. — R. v. SMITH (1935* 
64 Gan. O. 0. 131.— CAN, 
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Part VI. — Remedies for 

127. Add. Annotation : — Consd. Hollywood Silver 
Pox Farm, Ltd. v. Emmett, [1938] 1 All E. R. 
825. 

129. Add, Annotation : — Consd. Hollywood Silver 
Fox Farm, Ltd. r. Emmett, [1930] 1 All E. R. 
825. 

142. Add, Annotation : — Held. Andrews v, Carlton 
(1928), 93 J. P. 05. 

145. Citation .-—substitute “ 57 J. P. 423.” 

247a. Summing up — Necessary contents.] — There 
must be a careful direction to the jury on the 
nature of common enterprise in the case of 
poachers charged with violence. — R. v, 
Pearce (1929), 21 Cr. App. Rep. 79, C. C. A. 

265a. More than one offence in same count.] — 
Applt. was convicted on a count of an indict- 
ment which charged an offence against Night 


Infringement of Rights. 

Poaohing Act, 1828 (c. 69), s. 1, in the follow- 
ing terms : “ A. D. on the 13th day of 

December in the year 1932 in the county of 
L. by night unlawfully took or destroyed 
game or rabbits in [certain land] or was in 
the said land by night with a gun, net or 
other instrument for the purpose of unlaw- 
fully taking or destroying game or rabbits ” : 
— Held : the count charged two offences in 
the alternative & was, therefore, bad in law, 
& the conviction must be quashed. — R. v, 
Disney, [1933] 2 K. B. 138 ; 102 L. J. K. B. 
381 ; 149 L. T. 72 ; 97 J. P. 103 ; 49 T. L. R. 
284 ; 77 Sol. Jo. 178 ; 24 Or. App. Rep. 
49 ; 31 L. G. R. 176 ; 29 Cox, C. 0. 035, 
0. C. A. 

Annotation .-—Consd. R. v. Wilmot (1933), 149 L. T. 407. 
299. Add, Annotation : — Consd. Farev v, Welch, 
[1929] 1 K. B. 388. 


Part VII. — Gamekeepers. 

354. Add. Annotations : — Consd. Cotterill v, Penn, [1936] 1 K. B. 53. Retd. Barnard v. Evans, 

[1925] 2 K. B. 794. 


Part VIII. — Licences. 


375a. Coursing — What amounts to.] — Reap. 

was charged with having killed a hare when 
he had no licence to kill game, as required 
by sect. 4 of Game Licences Act, 1800 (c. 90). 
Resp. owned three greyhounds, which he kept 
for coursing & sport. On the day of the 
alleged offence he was riding his horse in a 
field, with the permission of the owner, & 
had with him two of his greyhounds. There 
were no other persons or dogs present. The 
two greyhounds chased a hare, overtook & 
killed it. Thereupon resp. galloped across 
the field to where the greyhounds were, 
picked up the hare, put it in a bag, & placed 
the bag in the bottom of a hedgo : — Held : 
these facts constituted the killing of a hare 


by coursing with greyhounds within the 
meaning of the third exception in Game 
Licences Act, 1800 (c. 00), s. 5, which ex- 
cepted from the duties & provisions of that 
Act : “ (3) the pursuing & killing of hares 
... by coursing with greyhounds, . . .” ; 
therefore, the justices were right in acquitting 
resp. The exception is not restricted to any 
organized sport of coursing hares. — Dolby v. 
Halmshaw, [1937] 1 K. B. 190 ; [1930] 3 
AU E. R. 229 ; 100 L. J. K. B. 189 ; 155 
L. T. 533 ; 100 J. P. 480 ; 53 T. L. R. 48 ; 
80 Sol. Jo. 877 ; 34 L. G. R. 553 ; 30 Cox, 
C. C. 484. 

387. Add. Annotation : — Refd. Clark v. Westaway, 
[1927] 2 K. B. 597. 


PART VI. SECT. 2, SUB-SECT. 1.— 
B. (a) i. 

•p. Presence in game reserve armed.] 
— Presence in a (came reserve In the 
middle of the night with arms & 
dressed in hunting clothes is sufficient 
to sustain a conviction under the Game 
Act. — R. v. Jackson (1937), 68 Can. 
C C. 134.— OAK. 

PART VI. SECT. 2, SUB-SECT. 2. 

tr. Beaver skins found — Whether in 
“ possession. ”] — Beaver skins cached 
near accused’s property with his 
knowledge & control are in his pos- 
session within Game & Fisheries Act. — 


R. v. Campbell, [1 938 J 4 D. L. JR. 
773.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 4. 

393 i. Defences — Coursing hare .] — 
Deft, was prosecuted for pursuing a 
hare with a greyhound without having 
a game certificate, contrair to Game 
Certificates (Ireland) Act, 1842, sa. 2, 5. 
Deft, had ooursed a hare with a single 
greyhound on certain lands, but pro- 
duced a written permission from the 
owner of the lands to do so. The 
resident magistrate held that failure 
to take out a licence under Game 
Licences Act, 1860, formed the basis 


of the charge, A deft, was exempted 
on sect. 6, exception 3, of that Act, in 
respect of coursing a bare with his 
greyhound, & dismissed the summons. 
On a case stated : — Held : the resident 
magistrate was wrong in deciding that 
deft, came within Game Licences Act 
1860, s. 5, exception 3. — R. (Nevin 
v. Clarke, [1930J N. I. 174.— IR. 


PART IX. SECT. 2. 
az. Possessing the “ green hide of a 
moose ” during dose season — Possession 
of small piece — No offence.h—Il. v. 
Mason, [19311 2 D. L. R. 288 ; 65 
Can. C. C. 25 ; 2 M. P. R. 457.— CAN. 


J.S. 
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GAMING AND WAGERING. 

Part I. — Gaming and Wagering Contracts Generally. 


1. Add. Citation .-—69 Sol. Jo. 824. 

2. Add. Annotation s Ajtfd. Ellesmere v. Wal- 

lace, [1029] 2 Oh. 1( Weddle Bee k v. 
Hackett, [1929] 1 K. B. 321. Refd. Kennedy 
v . Thomaesen, £1929] 1 Ch. 426 ; Armour v. 
Liverpool Corpm, [1939] Ch. 422. 

5. Add, Annotation : — Consd. Ellesmere v. Wal- 
lace, [1029] 2 Oh. 1. 

7. Add, Annotations : — Consd. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1. Held. Adair & Co. v. 
Bimbaum, [1939] 2 K. B. 149. 

13. Add. Annotations Foild. Barnett v. Banker 
(1925), 41 T. L. B. 660. Consd. Ironmonger 
v . Dyne (1928), 44 T. L. R. 497 ; Ellesmere v . 
Wallace, [1929] 2 Ch. 1. Refd. Cooper v . 
Stubbs, [1925] 2 K. B. 753; Weddle, 
Beck v. Hackett, [1029] 1 K. B. 321 ; Towns- 
end t>. Grundy (1933), 18 Tax Cas. 140. 

15. Add. Annotation : — Consd. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1. 

15a. Limited to two parties.] — Ellesmere (Earl) 
, v. Wallace, No. 15c, post. 

15b. Agreement to refer betting disputes to arbitra- 
tion.] — Where an agreement to refer betting 
disputes to a particular arbitrator is an in- 
tegral part of the bargain by which the bets 
are made, the agreement to refer is itself a 
contract by way of gaming or wagering & 
is unenforceable. — Joe Lee, Ltd. v. Dalmeny 
(Lord), Same v. Tatters all’s Committee, 
[1927] 1 Ch. 300 ; 96 L. J. Ch. 174 ; 136 L. T. 
875; 48 T. L. B. 110; 71 Sol. Jo. 20. 

15o. Contraet between Jockey Club & racehorse 
owner.] — (1) At the invitation of the Jockey 
Club, which was issued subject to the Club’s 
Buies of Racing, deft, nominated a horse for 
two races, namely, (a) the Peel Handicap, 
Sc (2) a long course Selling Plate of 200 
sovereigns. The horse did not run in either 


race. In an action by E. on behalf of him- 
self Sc the other members of the Club, the 
trustees of the Club Sc W. Sc Sons as stake- 
holders, to enforce payment by the deft, 
of the entrance fees or the part of them agreed 
to be forfeited : — Held : the contracts for the 
two races, which were between the Club St 
deft. Sc not between the various entrants 
inter se 9 were in neither case by way of gaming 
or wagering within Gaming Act, 1845 (c. 109), 
s. 18, Sc the Club were entitled to recover 
from deft, the amount of the fees agreed to 
be forfeited in the two races. 

[ (2) There cannot be more than two parties 

or two sides to a bet (Bussell, L.J.). — 
Ellesmere (Earl) v. Wallace, [1929] 2 
Ch. 1 ; 98 L. J. Ch. 177 ; 140 L. T. 628 ; 45 
T. L. R. 238 ; 73 Sol. Jo. 143. C. A. 

15d. Transactions In foreign currencies.] — Iron- 
* monger Sc Co. v. Dyne (1928), 44 T. L. R. 
497, O. A. 


Annotations : — CoDSd, Weddle, Beck v. Haokntt (1928), 45 
T. L. R. 67. Refd. Woodward v. Wolfe, [19363 3 All E. R. 
529. 


24. Add. Annotation : — Consd. Fender v. Mild- 
may, [1937] 3 All E. R. 402. 

26. Add. Annotation : — Refd. Fender v. Mildmay, 
£1937] 3 All E. R. 402. 

47. Add. Annotation: — Distd. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1. 

51. Add. Annotation : — Distd. Ellesmere v . Wal- 
lace, [1929] 2 Ch. 1. 

52. Add. Annotation : — Distd. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1. 

53. Add. Annotation : — Distd. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1. 

55. Add. Annotations : — Distd. Burrell v. Leven 
(1926), 42 T. L. R. 407. Refd. Latter v. 
Col will, [1937] 1 All E. R. 442. 


PART I. SECT. 1. 


1 I. Distinguished from speculative 
transactions. [-—The mere fact that a 
transaction is speculative does not 
make it a wagering one. — Kan war 
Bhan-Suxha Nand v. Gaxp at Rax- 
Ram Jiwan (1926). 1. L. R. 7 Lah. 
442. — IND. 



10 1. Severable contract.] — -Pltf. Sc 
deft, entered into an agreement 
whereby pltf. was to train deft.*a 
horses for trotting. Sc deft, woe to pay 
£2 per week tor each horse, give pitf. 
one-fourth of stakes won. Sc funner, 
when a horse was In a race Sc had 
a reasonable ohanoe of winning, deft, 
was to put 25 on the totalisator Sc pay 


to pltf. any dividend received : — Held .♦ 
(1) an agreement by an owner to pay 
to hlB trainer one-fourth of the stakes 
won was valid Sc enforceable ; (2) the 
term of the contract whereby invest- 
ment was to be made on the totalisator 
by deft, in pltf '« interest was unlawful : 
(8) the whole oontraot was not rendered 
unlawful thereby, the promises being 
independent, Sc the lawful promises 
being capable of enforcement. — Wilson 
v. Hogarth, [1927] N. Z. L. R. 332.— 
N.Z. 


d i. -.3 — WiiaoN 9 . Hogarth, 

No. 10 i, ante. — -N.Z/ 
sa. Agreement for payment of 
differences — A rising out of wagering 
coniroct.}-- Where a forward contract 
for the purchase Sc sale of goods is void 
on the ground of wagering under Oon- 
traot Aot, s. 30, a subsequent cross 
oontraot, es a result of which the 
differences payable under the original 
wagering oontraot are settled, is void 
under Bombay Aot III. 1865, s, 1. — 
JrVANOHANP .GAMBHIRMAL, ETC. V. 

Laxminaratan Ganxshram (1926), 
I. L. R. 49 Bom. 689. — IND. 

. Agreement by racehorse owner to 
trainer share of Stakes toon.} — 
Vxlson v. Hogarth, No. 10 i, ante. — 
N.Z. 


pay 

wins 


so. Contract to buy <b sell on margin — 
Onus on defendant to prove illegal .] — 
Deft*., Toronto merchants, engaged 
pltf 8., Chicago broken, to buy Sc sell 
grain in Chicago on margin, which the 
latter did, advancing them money for 
which they sued. Defte. having refused 
to settle for losses sustained : — Held : 
assuming the State law to be that if 
the oontraot was to deal in snoh a 
way that only the differences in price* 
should be settled according to the rise 
8c fail of the market. Sc no grain bo 
either delivered or accepted, the con- 
tract would be a gambling oontraot Sc 
flbeal, it lay upon defte. to establish 
clearly that such was the character of 
the dealing. — Rice o. Dunn (1881), 4 
O. R. 579. — GAN. 


PART I. SECT. 3, SUMEOT. 1.— <3. 

55 t Forbearance to poet as 

Indian Oontraot Act k°void ho the 
extent that no ct. will enforoe such a 
contract, but it is not illegal. A col- 
lateral agreement, therefore, based upon 
a transaction which was originally a 
wagering transaction, is not on that 
account Illegal. 

A cheque arising out of a betting 
transaction, bnt given in consideration 


28 



VoL XXY.—Gaming and Wagering. Caaes 87—76 


67. Add. Annotation : — Held. Poteliakhoff v. 
Teakle, £1938] 3 All E. R. 686. 

58. Add, Annotations : — Distd. Burrell t>. Leven 
(1926), 42 T. L. R. 407 ; Eldridge & Morris 
tr. Taylor, [1931] 1 K. B. 416. Consd. 
Burden v . Harris, [1937] 4 All E. R. 559. 
Expld. & Distd. Poteliakhoff v. Teakle, [1938] 
3 All E. R. 686. Consd. Norreys v. Zeffert, 
[1939] 2 All E. R. 187. Refd. Richardson v. 
Moncrieffe (1926), 43 T. L. R. 32 ; Evans v . 
Bartlam, [1937] A. C. 473 ; Latter v. Colwill, 
[1937] 1 All E. R. 442 ; Re Brice’s Estate, 
Brioe v , Frere (1937), 81 Sol. Jo. 238. 

62a. .] — An agreement by debtor to pay 

a debt resulting from a betting transaction :< — 
Held : to be enforceable, although obtained 
under the threat that, notwithstanding ct. 
proceedings were pending, he would be 
reported to TattersalTs. —-Buxton v. Cum- 
M3NG (1927), 71 Sol. Jo. 232. 

68. Add, Annotation : — Refd. Latter v. Colwill, 
[1937] 1 All E. R. 442. 

64. Add. Annotation: — Distd. Hyde v . Tyler 
(1926), 42 T. L. R. 442. 

64a. .] — Pltf. backed a horse with deft. 

for £10 & the horse won the race. There 
was subsequently a dispute as to whether the 
result of the betting was payable at 100 to 1 
or at 33 to 1. The parties agreed to refer the 
question to TattersalTs Committee. The 
Committee decided that the amount payable 
was £1,000, & that it was to be paid within 
seven days. Ip an action to recover the 
£1,000 pltf. alleged that deft, had a$p*eed to 
abide by the decision of the Committee : — 
Held : as the parties only referred to Tatter 
sail's Committee the question whether the 
bet was at 100 to 1 or at 33 to 1, & as there 
was no further agreement by deft, for good 
consideration to pay such sum as the Com- 
mittee might find to be payable, the adtion 
failed. — Hyde v. Tyler (1926), 42 T. L. R. 
652 ; 70 Sol. Jo. 856, C. A. 

65. Add. Annotation : — Refd. Poteliakhoff v. 

Teakle, [1938] 3 AJ1 E. R. 686. 

66a. .] — Pltf., owned a club for the play- 

ing of card games & gambling. Deft, came 
to the club & played & lost. He gave pltf. 
a cheque for £74 in respect of that gambling 
debt. The cheque was dishonoured on pre- 
sentation. Deft, was extremely anxious 
that the fact that he owed this gaming debt 
should not become known, as he already had 
a considerable overdraft at his bank & the 
bank manager had warned him against 
drawing any substantial cheques on his 
account. Pltf. threatened to sue deft, in 
order to expose what she alleged was his 


dishonesty. To avoid this exposure deft, 
gave pltf. £1 1 forthwith & said he would pay 
the balance qf the £74 by monthly instal- 
ments 'within a year. Pltf. thereupon agreed 
* not to sue him upon the dishonoured cheque 
for £74. Deft., powever, failed to pay more 
than the £11 & pltf. brought an action upon 
the dishonoured cheque, alternatively upon 
the promise by deft, to pay pltf. the sum of 
£74 in consideration of pltf. refraining from 
taking legal action against him in respect of 
the £74 : — Held : the promise by pltf. to 
forbear from suing deft, for payment of the 
gaming debt, with the consequent exposure 
which would accompany such an action, was 
not a good consideration which would support 
a promise by deft, to pay such gaming debt. — 
Poteliakhoff v. Teakle, [1938] 2 K. B. 816 ; 
[1938] 3 All E. R. 686 ; 107 L. J. K. B. 678 ; 
160 L. T. 1 ; 54 T. L. R. 1075 ; 82 Sol. Jo. 
644, C. A. 

Annotation : — Reid. Norreys v. Zeffert, [1939] 2 All E. R. 
187. 

70. Add. Annotations : — Apld. Hyde v. Tyler 
(1920), 42 T. L. R. 442. Refd. Poteliakhoff 
v. Teakle, [1938] 3 All E. R. 080 ; Norreys v. 
Zeffert, [1939] 2 All E. R. 1 87. 

70a. Agreement to compromise action.] — A 

mere agreement to compromise an action 
brought for a gaming debt iB not sufficient 
consideration on which to found an action 
on the agreement. — Burrell & Son v . 
Leven (1926), 42 T. L. R. 407. 

Annotation : — Refd. Poteliakhoff v. Teakle, [1938J 3 All E. R. 
086 . 

70b. What amounts to promise to pay.] — Deft., 
being unable to pay money owing on certain 
bets, was interviewed with the object of 
obtaining from him a promise to pay made 
for good consideration. In addition to the 
usual suggestion of reporting the matter to 
Tattersalls, it was also suggested that trade 
protection societies, & finally that deft.’s 
social club, would be notified of his default. 
Deft, stated that he had not the means to 
pay, but that he was expecting an improve- 
ment in his financial position, &, if he was 
given a further interview about a month later, 
he would then make a proposal for payment 
within three months : — Held : at the highest, 
the statement of deft, was a mere expression 
of hope of being able to pay, <fc not a promise 
to pay within the decision in Hyams v. Stuart 
King , [1908] 2 K, B. 696 ; 25 Digest 401, 68. 

Semble : if the statement amounted to a 
promise to pay, that promise was obtained by 
means of a threat, & was one which the cts. 
would not enforce. — Norreys v. Zeffert, 
[1939] 2 All E. R. 187 ; 83 Sol. Jo. 450. 

76. Add. Annotation : — As to (1) Consd. Ellesmere 
v. Wallace, [1929] 2 Oh. 1. 


of a person’s promise to refrain from 
posting the drawer of the cheque 
before the Turf Club, Sc having him 
declared a defaulter. Is valid, s for 
good consideration. — Banvato e. 
Moolia (1928), 1. L. R. 7 Ran. 263.— 


o 1. — Forbearance to poet a* 

a number of bookmakers* On settling 
day. being unable to pay, he consulted 
a sohr., whose managing clerk, w., 
happened to be a member of the Com- 
oUtfceeof TattersalTs Club. After a 
general discussion of the position W. 


was sent to TattersalTs Club to inform 
some, or all, of the bookmakers con- 
cerned, including pltf., that deft, 
could not pay at that time, but would 
pay them when he could. It was 
alleged that W., as deft.’s agent, 
entered into an agreement with pltf. to 
the effect that If pltf. did not ‘‘post " 
deft, as a defaulter at TattersalTs 
Chib, be would pay what be owed in full 
within a reasonable time. Sc that 
thereby a legal obligation to nay the 
debt was created i — Held : W. had 
no authority from deft, to enter into 
any such contract on his behalf. — 
O’Malley e. Gorman, [1995} W. A. 
Lu R. 39. — A US. 


PART L SECT. 3, SUB-SECT. 1.— D. 

s*. Qaminq Act , 1835, s. 2 — Cheque 
in name of company — Personal trans- 
action of president. }— In the present 
action, one by a oo. to recover the 
amount of various cheques given deft., 
a bookmaker, in payment of bets on 
horse races which bets were lost: — 
Held: on the evidence, although the 
cheques were drawn in the oo.’s name, 
the bets had been the personal trans- 
actions of its president. Sc, therefore, 
it had no status to maintain the action. 
— Windsor Hotel Oo. v . Silverman, 
[1934) 3 W. W. R. 249; [193«1 1 
D. L. R. 610 ; 62 O. O. O. 247.— CAN. 
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83. Add. Annotation : — Dlftd. Ellesmere v. Wal- 
lace, [1929] 2 Oh. 1. 

94. Add. Annotation : — Retd. Ellesmere v. Wallace, 
[1929] 2 Oh. 1. 

98. Add. Annotation : — Retd. Ellesmere v. Wallace, 
[1929] 2 Ch. 1. * 

107. Add. Annotation : — Dlftd. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1. 

108. Add . Annotation : — As to (1) Apld. Samuel v. 
Adelaide Club, Ltd., [1984] 2 K. B. 69. 

128. Add. Annotation : — Refd. Adair & Co. v. 
Bimbaum, [1939] 2 K. B. 149. 

146. Add. Annotation : — Refd. Re Brice’s Estate, 
Brice v. Frere (1937), 81 Sol. Jo. 238. 

148. Add. Annotations : — Consd. Morgan v* Ash- 
croft, [1937] 3 All E. R. 92. Refd. Morgan v. 
Ashcroft, [1938] 1 K. B. 49. 

152. Add. Annotation : — Retd. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1. 

164. Add. Annotation: — As to (1) Consd. Hum- 
phery v. Wilson (1929), 141 L. T. 469. 

171. Add. Annotation : — Refd. Itamdutt Ramkis- 
sen Dass v. Sassoon E. D. & Co. (1929), 98 
L. J. P. 0. 58. 

173., Add. Annotation : — Refd. Berg v. Sadler & 
Moore, [1937] 2 K. B. 168. 

181. Add. Annotation : — Consd. Carlton Hall Club 
' v. Laurence, [1929] 2 K. B. 153. 

182. Add. Annotation : — Consd. Carlton Hall Club 
v. Laurence, [1929] 2 K. B. 153. 

185. For “ Gaming Act, 1838 ” read “ Gaming 
Act, 1738.” 

Add. Annotation : — As to (1) Refd. Foster v. 
Driscoll, Lindsay v. Attfield, Lindsay v. 
Driscoll, [1929] 1 K. B. 470. 

188a. Loan to bookmaker for general pur- 

poses of business.] — A loan to a firm of 
bookmakers for the general purposes of the 
business <te charged by deed on the assets of 
the partnership in the absence of proof that 
the money was required for the purpose of 
making bets, is not illegal as being “ for the 
reimbursing or repaying any money know- 
ingly lent or advanced for betting ” within 
Gaming Acts, 1710 & 1835. — Humphery v. 
Wilson (1929), 141 L. T. 469 ; 45 T. L. R. 
535, C. A. 

188b. .] — Money lent in England on a security 

with a view to its being used by the borrower 
in playing here a game of cards for money 
cannot be recovered in an English Ct. — 
Carlton Hall Club v. Laurence, [1929] 2 
K. B. 163 ; 98 L. J. K. B. 305 ; 140 L. T, 
634 ; 46 T. L. R. 196 ; 73 Sol. Jo. 127, D. C. 


189. Add. Annotations Refd. Hill v. Fox (1858), 
31 L. T. O. S. 118 j Foster v. Driscoll, Lindsay 
v. Attfield, Lindsay v. Driscoll, [1929] IK. B. 
470. 

191. Add . Annotation : — Apld. Humphery v. Wilson 
(1929), 141 L. T. 469. 

1 92. Add. Annotations : — As to ( 2 ) Apld. Humphery 
v. Wilson (1929), 141 L. T. 469. Consd. Woolf 
v. Freeman, [1937] 1 All E. R. 178. 

192a. .] — Gibson v. Roberts (1936), 80 Sol. 

Jo. 596. 

192b. .] — Pltf. was the proprietor of a club 

where card games were played for money, 
chips or counters being used for money in 
the actual play. Deft, purchased from the 
club chips to the value of £30 for which he 
gave the cheque of a third party, which was 
subsequently dishonoured. There was a 
practice in the club whereby, in the event of 
the loser having insufficient chips to pay his 
losses, both winner & loBer proceeded to thp 
office of the club & the office paid the sum 
agreed as won direct to the winner. The 
office had so paid £18 19s. on behalf of deft. 

. In an action for £30, the price of the counters, 

. or, alternatively, for the same sum as money 
lent, & for the sum of £18 19s., money lent : — 
Held : (1) the giving of the counters on credit 
was a transaction in the nature of a promise 
void & unenforceable under Gaming Act, 
1892 (c. 9), s. 1, as it was a promise to pay 
money paid under contracts void under 
Gaming Act, 1845 (c. 109), s. 18 ; (2) the sum 
of £18 19s., being paid .direct to the person 
who had already won the money upon 
wagers, was money lent to deft, for the pur-' 
pose of gaming or wagering & therefore 
irrecoverable under the Gaming Acts ; 
(3) bridge is not an unlawful game, but 
. : whether poker is an unlawful game. — 
oolf v. Freeman, [1937] 1 All E. R. 178 ; 

* 160 L. T. 219 ; 80 Sol. Jo. 995. 

192c. .] — Re Brice’s Estate, Brice v. 

Frere (1937), 81 Sol. Jo. 238. 

203. Add. Annotations: — As to (1) Consd. Elles- 
mere, Earl v. Wallace, [1929] 2 Ch. 1. As 
to (2) Apld. Carlton Hall Club, Ltd. v. 
Laurence, [1929] 2 R. B. 153. Consd. 
Humphery v. Wilson (1929), 141 L. T. 469. 

205a. .] — Pltf. & other players of 

chemin de fer took it in turn to be croupier 
or banker. Deft., one of the players, bought 
counters to stake, & at the end of the game, 
having lost £500, he gave a cheque for that 
amount to pltf. in payment of what he had 
lost to pltf. &/or other persons. In an action 
on the cheque : — Held : a payment to a 
winner at gaming, or to a person who accepted 


PART 1. 8E0T. 4. SUB-SECT. 2. 

h I. .] — Where deft, sold for 

pltf. horses won by pltf. at a raffle, & 
received the purchase money : — Reid : 
he could not .refuse to pay it over, on 
the ground that pltf. had obtained the 
horses by gambling. — J amieson e. 
Sherwood (1866), 14 17. O. R. 282. — 
CAN. 


PART I. SECT. 5. 

165 1. Action between partners — De- 
fences.} — Gibbs v. Cann, 119321 1 

D. L. R. 282 ; 56 Can. C. C. 346.— 
CAN. 


PART 1. SECT. 6, SUB-SECT. 1. 

181 lit. .] — Where during a 

game of dioe cheques are given by one 
player to another player for money 
advanced to enable the former to 
continue the game, such cheques will 
be deemed to have been given for an 
Illegal consideration. 

If In an action brought on such 
cheques the evidence discloses the 
illegal consideration the trial judge 
should dismiss the action, even though 
the illegality has not been pleaded. — 
Goodins v. Morrison, [1925] 2D.L.R. 
1203 ; [1925] 2 W. W. R. 75.— CAN. 

m I. Gambling on grain ex- 

change .} — Money advanced or lent to 
enable the borrower to oarry out an 

30 . 


Illegal purpose as, e.a., gambling 
transaction on a grain exchange, 
cannot be recovered where, at least, 
-the purpose has been carried out 
wholly or to a substantial extent. — 
Thomas v. Parley (Sask.), [19291 3 
D. L. R. 755 ; 2 W. W. R. 317.-CAN. 

PART I. SECT. 7, SUB-SECT. 1.— A. 

sp. Cheque cashed during game .] — 
During a game of poker one player 
oaahed a cheque for another : — Held : 
the giving of the cheque was founded 
upon, arose out of. & was connected 
with, the game of poker, which was 
a gambling transaction, & it was there- 
fore void. — L b Blanc v. Thomas 
1932), 5 M.P.R, 401.— CAN. 
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payment for winners, in the form of a cheque 
was void & unenforceable, & the action failed. 
— Richardson v . Moncrieffe (1920), 43 
T. L. R. 32. 

213. Add. Annotation : — Consd. Humphery v. Wil- 
son (1929), 141 L. T. 469. 

224. Add. Annotation : — Aa to (1 ) Reid. Be Wilson, 
Ex p. Salaman v. Keith, Prowse (1925), 133 
L. T. 814. 

226. Add. Annotation : — Retd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L. R. 91. 

227. Add. Annotation : — Consd. Ward v. British 
Oak Insurance Co., [1932] 1 K. B. 392. 

229. Add. Annotation : — Refd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L.R. 91. 

239. Add. Annotations ; — Folld. Soc. Anon, des 
Grands Etablissements de Touquet Paris* 
Plage v. Baumgart (1927), 90 L. J. K. B. 789. 
Consd. Carlton Hall Club v. Laurence, [1929] 
2 K. B. 153. 

240. Add. Annotations : — Apld. Carlton Hall Club 
v. Laurence, [1929] 2 K. B. 153. Refd. Soc. 
Anon, des Grands Etablissements de Touquet 
Paris-Plage v. Baumgart (1927), 90 L. J. K. B. 


7S9 ; Nihalchand Navalchand v. McMullan, 
[1934] 1 K.B. 171. 

243. Add. Annotations : — Folld. Soc. Anon, des 
Grands Etablissements de Touquet Paris- 
Plage v. Baumgart (1927), 90 L. J. K. B. 789. 
Consd. Carlton Hall Club, Ltd. v. Laurence, 
[1929] 2 K. B. 153. Refd. Nihalchand Naval- 
chand v. McMullan, [1934] 1 K. B. 171. 

245. Add. Annotations : — Folld. Soc. Anon, des 
Grands Etablissements de Touquet Paris- 
Plage v. Baumgart (1927), 90 L. J. K. B. 789. 
Consd. Carlton Hall Club v. Laurence, [1929] 
2 K. B. 163. 

245a. .] — Where money is lent in 

a foreign country for the purposes of gaming 
& gaming in that country is not illegal, & 
cheques payable in England are given for 
the money lent, pltf. can ignore the security 
& sue as for money lent to deft. — SocifcTE 
Anonyme des Grands Etablissements de 
Touquet Paris-Plage v. Baumgart (1927), 
90 L. J. K. B. 789; 130 L. T. 799; 43 
T. L. R. 278. 

Annotation : — Consd. Carlton Hall Club v. Laurence, [19291 
2 K. B. 153. 


Part II. — Games, Gaming and Gaming Houses. 


247. Add. Annotation : — Consd. Ellesmere v. 
Wallace, [1929] 2 Ch. 1. 

251. Add. Annotations : — Apld. Ankers v. Bartlett 
[1930] 1 K. B. 147. Refd. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1. 

252. Add. Annotation -Consd. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1. 

253. Add. Annotations : — Consd. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1 ; Joel v. Barclay, [1937] 
1 All E. Ii. 309. 

254. Add. Annotations: — As to (2) Consd. R. v 
Kirby, Parker & Patrick (1927), 20 Cr App* 
Rep. 12 ; It. v. O. K. Social & Whist Clubi 
Ltd. (1929), 45 T. L. R. 570 ; R. v. Salisbury, 
[1939] 1 All E. R. 250. Refd. R. v. Bren- 
nand (1930), 47 T. L. R. 22. 

255. Add. Annotations : — Refd. Davis v. Parker, 
[1931] 2 K. B. 210 ; Dalton v. Adelphi Club, 
Ltd., [1938] 4 All E. R. 550 ; R. v. Salisbury, 
[1939] 1 All E. R. 250. 


255a. .] — The questions whether 

a house is used for unlawful gaming within 
sect. 4 of the above Act, & whether a game 
is unlawful within Betting Act, 3 853 (c. 119), 
s. 3, are for the judge, <fc not the jury. — 
R. v. Kirby, Parker & Patrick (1927), 20 
Cr. App. Rep. 12, O. 0. A. 

Annotation : — Refd. R. v. Salisbury. [1939] 1 All E. Ii. 250. 

255b. .] — Applt. was convicted of having 

permitted premises to be used for unlawful 
gaming & for purposes in connection with a 
lottery. At the conclusion of the evidence 
for the prosecution, which clearly showed 
that the games were games of chance, the 
chairman invited evidence on behalf of the 
accused, but, as none was forthcoming, he 
then decided, on the clear uncontradicted 
evidence of the prosecution, that the games 
were unlawful, & convicted the accused : — 
Held : it is the duty of the judge, & not of 
the jury, to decide whether or not a game is 
unlawful. — R. v. Salisbury, [1939J 1 All 
E. R. 250 ; 83 Sol. Jo. 279, C. C. A. 


PART I. SECT. 7, SUB-SECT. 2. 

o i. Containing words 

“ value received.”] — Deft, gave D., a 
fellow player in a game of dice to whom 
he bad lost $400, a promissory note for 
$1,200 to oover said $400 Sc $800 in 
oash which I). then lent to deft. On 
maturity of the note, deft, paid $700 
& gave D. a new note for $500, which 
note D. endorsed before maturity & 
for value to pltf. who had no notloe of 
the consideration for which that note 
or the original note had been given. 
The $500 note bore the words 44 value 
received.” In an action in the oounfcy 
ct. on the $500 note the defence was 
set up that it had been given in whole 
or In part for a gambling debt : &. 
therefore, because of sect. 58 (a) &(c) 
of County Cts. Act, R. S. M., 1913, the 
county ot. had no Jurisdiction. Judg- 


ment for pltf. — Hammer v. Finkel- 
stein, [19311 1 W. W. R. 769 ; 2 
D. L. R. 738 : 39 Man. L. R. 447. — 
CAN. 

PART I. SECT. 7, SUB-SECT. 8. 

• i. — Contract to buy & sell on 
margin. 1 — Pearson v. Carpenter Sc 
Son 1 (1904). 35 S. C. R- 380.-CAN, 

• i|. Contract not speculative 

transaction on part of plaintiff . } — 
Woodward & Co., Ltd. v. Koefokd 
(1921), 62 D. L. R. 431 : 37 Can.Crlm. 
Oaa. 329 ; 31 Man. L. R. 286 ; [1921] 
8W.W.R. 232. — CAN. 

PART IL SECT. 1, SUB-SECT. 1. 

252 i. Prizes provided out of 

admission money.] — A person hired a 
hall for one night. Be another hall for 
two night,. It adverttoed that whtot 
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drives, open to the public on payment 
of one shilling for admission, would 
be held in the halls on those nights. 
A large number of people attended, & 
prizes wore awarded to the successful 
players. The purchase of the prises 
was defrayed ont of the admission 
money, any balance over being retained 
by toe promoter: — Held: (1) the 
playing of progressive whist was 
gaming, In view of the facts that the 
element of chance predominated In 
the game, Sc that the prizes were derived 
from the admission money. Sc It was 
immaterial whether the proceedings 
were or were not detrimental to the 
morals of the community ; (2) accused 
had managed, conducted, or earned 
on gaming in the premises, although 
his operations had been restricted to 
three isolated oooaskms. — Bunton v. 
Miller, [1926] 8. a (J.) 180.— 6COT, 



Cam 860 — 876. English and Empire 

260. Add. Annotation : — A* to (1) Retd. Dalton v. 
Adelphi Club, Ltd., [1986] 4 All E. R. 656. 
As to (4) Refd. Richardson v. Moncrieffe 
(1026), 48 T. L. R. 32. As to (6) Consd. Davis 
v . Parker, [1931] 2 K. B. 210. Generally , 
Retd. R. v . Berg, Britt, Carr4 & Lummies 
(1027), 20 Cr. App. Rep. 38 ; R, O. K. 
Social & Whist Club, Ltd. (1929), 46 T. L. R. 
670 ; Daniels v . Pinks, [1931] 1 K. B. 374. 

261. Add . Annotation — Rstd. Richardson v. Mon- 
crieffe (1926), 43 T. L. R. 32. 

267a. -.] — Progressive whist, where the 

partners are shuffled as well as the cards, is 
not a game of skill, &, if played for money 

§ rises, is an unlawful game. — R. v. O. K. 

ocial & Whist Club, Ltd. (1929), 46 
T. L. R. 670 ; 70 Sol. Jo. 461 ; 21 Or. App. 
Rep. 119, 0. C. A. 

2671). Stud poker.] — Reaps, allowed a game called 


Digest Supplement. 

stud poker to be played upon their premises. 
This game is played by drat dealing to each 
player one card face downwards, & then four 
cards face upwards. As each round of cards 
is dealt the player pays a stake into the pool 
or drops out of the game. The magistrate 
found that this was a game of skill A he 
dismissed the information : — Held : what- 
ever degree of skill an experienced player of 
this game may acquire, the game always 
remains a game of chance, & is, therefore, 
an unlawful game within Gaming Houses 
Act, 1854, s. 4. — Dalton v. Adelphi Club, 
[1938] 4 All E. R. 556; 160 L. T. 14 ; 103 J. 
P. 5 ; 55 T. L. R. 167 ; 82 Sol. Jo. 972 ; 87 
L. G. R. 4b. 

275. Add, Annotation : — Folld. Bennett v. Bwens, 
[1928] 2 K. B. 510. 

276. Add. Annotation ; — Consd. Davis v. Parker, 
[1981] 2 K. B. 210. 


PART II. SECT. 1, SUB-SECT. 2.— 

- 0.<a). 

o i. .] — M. was the manager of a 

Sports Club. On a prosecution under 
sect. 3 of Gamins Sc Betting Act, 1912, 
charging Ml. with being the keeper of 
a common gaming house the police 
gave evidence that they saw people 
playing poker with both money & 
counters. Sc heard expressions used 
which indicated that gambling was in 
progress. It was proved that the club 
was -open every day of the week to a 
very late hoitr, & that it was com- 
petent for any member of the public 
to join the olub upon paying 2s. 
entrance fee Sc having his name 
approved. M. was convicted : — Held : 
poker is hot an unlawful game ; how- 
ever, there was evidence upon which 
the magistrate could find that the club 
tended to cause a public mischief & 
was, aooordingly, a common gaming 
house Sc the rule nisi, therefore, should 
be discharged with costa. — Re Lisle, 
Ex p. MoOrohon (1936), 53 N. S. W. 
W. N. 132. — A US. 

•v. Whiffle 6oord.] — The owner of a 
restaurant having therein a machine 
called whiffle board, which is a game 
of ohanoe, is guilty of keeping a com* 

i mon gaming house, — R. *. Dumont, 
1936] 3D7l. R. 257 ; 65 Can. 0. C. 
65. — CAN. 

sy. Punch board ,.} — -R. v . Bailey, 
[1938] 2 D. L. R. 762 ; 70 C. C. O. 
342. — CAN. 

PART II. SECT, t, SUB-SECT. 2. — D. 

. 270 U. * Game ylAycd by problem 

checker board*. 1— D*Orio v . Leigh & 
CUTHBERTBON, LTD., [19291 2 W. W. R. 

» M9 > 1 

PART U. SECT. 1* SUB-SECT, f,— E. 

„ hi. — — R * Arnold, J l 927] 4 
D. L. R. 206 ; 48 Can. Grim. Gas. 101 ; 
6P O. L* R. 582.— CAN. 

bit .I-— Ad automatic vending 

machine which answers the descrip- 
tion in sect. 986 (4) of the Criminal 
Code, as amended by 1980 (o, 11), 
a. 27, is a •• means of contrivance for 
playiaga gamp of ohanoe,** within sub- 
swt .“(2 ) ofsect. 986, regardless of 
whether theife Is any real or material 
value In what tile operator, i.e. the 
player, of the machine receives at 
times, as the result of operatingit. — 
R. «j. Freedman, [1931] l WTw. R. 

Ca»- °- C. 288 ; 39 Man. L. S! 
407. — CAN. 

b lit — — .1 — R. ». Wilkes, R. e. 
Hwoocit, R. e. Romwiwn [1931], 

o£:fel-?. # -i6AH. 0 - L B - SWi M 

h iy. .J— Accused had on his 

premises an automatic vending machine 


In which customers placed a five cent 
coin, pulled a lever. Sc received from 
the machine a package of candy, with 
or without •* slugB,*’ varying in number, 
which had no commercial or exchange- 
able value but might be used to 
operate the machine to show printed 
legends for amusement only, no oandy 
being emitted. The oandy package 
emitted for the coin deposited was such 
as that sold over the counter for five 
cents. Sc on the sale of the candy 
emitted the accused made a profit : — 
Held : aooused was not guilty, under 
the Criminal Code, of keeping a common 
gaming house. — Roberts v. R., [1931] 
SToR. 417: 3 D. L. R. 225 ; 56 
Can. C. O. 144.— CAN. 

b v. .] — R. v. Athonas (1931), 

56 Can. O. C. 146.— CAN. 

b vi. .] — In view of the manner 

in which the automatic vending 
machine in question herein was 
operated by accused, its lessee, in 
exchanging for merchandise the slugs 
whioh the players received in varying 
numbers from the machine : — Held : 
it was a “ means or contrivance for 
playing a game of chance,*' within 
sect. 986 (2), (4) of the Criminal Oode. — 
R. t>. Richards, [1932] 1 W. W. R. 
148: 2 D. L. R. 361 : 44 B. O. R. 430 ; 

57 O. O. O. 208.— CAN. 

b vii. - — .]— R. v. Richards (No. 
2). [1932] 1 W. W, R. 177.— CAN. 

b vlii. .] — R. v. HEIT (1931), 57 

O. O. a 107.— CAN. 

b I*. — r. v , Qlenfield, R. 

v. Stein, R. v . Aubrey, R. v. Hughes, 
R. v. Wong Chew, [1934] 3 W. W. R. 
465 ; [1935] 1 D. L. R. 37 ; 62 O. C. O. 
334.— CAN. 

d i. .] — R, t>. Cook, R. v. 

Dodds, [1938] 1 W. W. R. 239 ; 1 
D. L. R. 720 ; 69 Can. C. O. 394.— 

CAN. 

d ii. .] — The pin-ball machine in 

question herein held to be both an 

automatic ** Sc " slot ** machine 
within the meaning of sub-sect. (4) of 
sect. 986 of the Criminal Qode, & since 
it is not a merchandise vending or 
service vending machine & since, 
moreover, its results as regards the 
operator cure a matter of chance or 
uncertainty & as a consequence of any 
given number of successive operations 
it yields different results to the 
operator. Sc since it was found on 
premises conducted by the accused to 
which persons resorted for the purpose 
of playing the machine Sc such play 
yielded him a gain, he was properly 
convicted of keeping a common gaming 
house. — R. v. Collins, [1939] l 
W. W. R. 68 ; 1 D. L. R. 302 ; 71 
C*QjO. C, 378 ; 8F. L. 3 . (Can.) *is.— 

( |, — , — .h-itms • g machine 

known as the ** OalRe Victory Vendor ** 


was one to whioh the prohibition in 
Gaming Machines (Scotland) Act, 
1917 (o. 23), s. t (1), applied. — Utrvi 
v. Miluer, [1927] S. O. (J.) 87.-HBOOT. 

270 1. Whether dominant element of 
skill.} — Deft, kept for use by the public 
on bis premises a number of machines, 
known by the name of “Dlddler.* 
Any one wishing to use one of these 
machines purchased from* deft, discs 
at the price of seven for 6c2. He 
inserted one disc in a slot Sc pulled a 
handle, whioh caused three rollers to 
revolve. On each roller was printed 
a number of devices, such as cherries, 
roses, etc. If certain combinations 
of these devices stopped opposite a 
pointer on the Jtace of the machine, 
the player won a certain number of 
discs. With these he could purchase 
on the premises certain goods. The 
winning combinations Sc the odds for 
each were printed on the front of the 
machine in view of the player. If 
none of these combinations stopped 
opposite the pointer, the player lost 
his disc. The machine was fitted with 
a oontrol, by which the player could 
stop the rollers, one at a time, & so 
endeavour to obtain a winning com- 
bination. There were 15 machines on 
the premises. Deft, was prosecuted 
under Gaming Houses Act, 1854, s. 4, 
that he, being the oooupler of the 
premises, did use them for the purpose 
of unlawful gaming. The Justice was 
satisfied on the evidence that the 
majority of the persons who used the 
machine would be players of less than 
average skill. Sc, therefore, held that 
the game wm one in whioh the chances 
were not favourable alike to all players, 
including the owner of the machine. 
Sc aooordingly convicted the deft. : — 
Held.* the conviction was right. — 
Gordon v. D unlevy, [1928] I. R. 595. 
— IR. 

270 0. .] — R. r. Liptrot, [1928] 

3 W. W. R. 60 ; 50 Gan. Crim. Gas. 
244.— CAN. 

276 ih. .] — The operation of the 

slot machine in question herein, when, 
at least, it is exposed for use with the 
object of gain to the proprietor, Sc 
operated by his customers^Wheld to be 
a " mixed game of ohanoe Sc skill ** 
within Criminal Code, a. 226 (a).— 
R. v. Canada Mint Co., [1928] 4 
D.L. R.539 J [1928)8 W.W.R. 196; 50 
Can. Grim. Oas. 384.— CAN. 

4 IX 1 

50 Can. Grim. Qaa. 189.— -CAN. 

aa. Confiscation — Necessity for search 
uxxmmtA — R. * v* Roooo, 11921) 2 
W. W. R* 55 ; 65 Cam C. a 823 ; 89 
Man. L* R. 453.— CAN. 

sd. Li cense d macMnss operated for 
gamb W a g . }— The fact that ajnt rn a chlne g 
are Ucenaed In Quebec does not make 
them legal If operated for gaming. — 




YoL XXV. — Gamine and Wagering. Cases E78-4&84*. 


278. Add. Annotation* A* to (1) Polld. Bennett 
v. Bwens, (1928] 2 K. B. 510. As *<> (2) 
Consd. R. v. Kirby, Parker & Patrick (1927), 
20 Or. App. Rep. 12. 


278a. .] — R. v. Perry, R. v. Dransfield, 

(1986), 80 Sol. Jo. 896, C. C. A. 


278b. Certainty of winning something.] — (l) A 
machine may be need for the purposes of 
44 g aming ” & “ betting ** even though, if the 
directions affixed to it are obeyed, it is 
certain that the user will win some thin g. 

(2) In a conflict of evidence it is for the 
jury to decide for what purposes persons 
** resort ” to the premises In question. — R. 
v . Beennand (1980), 47 T. L. R. 22 ; 74 
Sol. Jo. 788 ; 22 Or. App. Rep. 95, 0. 0. A. 

AnnMcMon: — As to (2) Rafd. R. v. Salisbury, [1939] 1 All 


278c. Order for destruction of machines — Pro- 
ceedings under Gaming Houses Act, 1854 

(c. 38).] — Applt. was convicted before petty 
sessions of unlawfully gaming with automatic 
machines, & a number of machines in his 
possession were ordered by the justices to be 
destroyed t—Hold . the proceedings being 
taken under Gaming Houses Act, 1854 
(c. 38), the justices had no jurisdiction to 
order the destruction of the machines, such 
jurisdiction being conferred only by Gaming 
Act, 1846 (c. 109), s. 8, & in cases brought 
before them by a warrant issued under that 
Act. — Eyre v. Brumfield, [1936] 2 All E. R. 
1 ; 154 L. T. 898 ; 100 J. P. 209 ; 52 T. L. R. 
454 ; 80 Sol. Jo. 368 ; 34 L. G. R. 249 j 30 
Cox, C. C. 393, D. O. 

284a. House used for game where chances not allk* 
favourable to all players.]— The committee 
of man agement of a members’ club installed 
in the club certain machines for the use of 
members only & for the purpose of giving 
additional pleasure to the members. The 
machines were operated by means of pennies 
Inserted in a slot. The player, having first 
inserted a penny, depressed a handle, causin g 
three cylinders to revolve on which were 
depicted bells, bars & fruits. On the 


cylinders ceasing to revolve the player 
either lost his penny or received winnings 
up to twenty pennies, according to the 
combination of fruits &/or bells &/or bars 
opposite a pointer. The machine auto- 
matically filled a lack pot from its winnings, 
& the pennies in the jack pot were returned 
to the player who obtained the combination 
of three bars. The machines were similar 
in type to other machines for the user of 
which persons had been convicted under the 
Gaming Houses Act, 1854 (c. 38), where the 
persons had used the machines in shops or 
places of public entertainment or in pro- 
prietary clubs. Four members of the com- 
mittee of management of the club in question 
were charged under Gaming Houses Act, 
1854 (c. 38), 8. 4, for being persons having the 
care & management of certain premises, to 
wit, the club, which were then being used 
for the purpose of unlawful gaming being 
carried on therein. The contention of the 
members of the committee of management 
was that the position of a members’ club 
was analogous to that of a private house, & 
that gaming upon the machines in a members’ 
club was therefore not unlawful gaming : — 
Held : in order that a house should be a 
common gaming house within s. 2 of the 
Gaming Act, 1845 (c. 109), s. 2, it was not 
necessary that some person should be keeping 
the house for his gain, lucre or living ; it 
was sufficient that it was a house kept or 
used for playing at any game where the 
chances of the game being plaved therein 
are not alike favourable to all the players ; 
the chances of the game played on the 
machines in this club were not alike favour- 
able to all the players, & that the club was a 
members’ club did not prevent the club 
premises being kept or used for the purpose 
of unlawful gaming being carried on therein, 
& therefore the members of the committee 
of management of the club could be con- 
victed of the offence charged under Gaming 
Houses Act, 1854 (o. 38), s. 4. — Daniels v. 
Pinks, [1931] 1 K. B. 374 ; 100 L. J. K. B. 
337 ; 144 L. T. 372 ; 95 J. P. 23 ; 47 T. L. R. 


R. v. Bernier (1916). 27 Can. O. O. 
225.— CAN. 

sf. Liability of person supplying ]. — 
A person furnishing a restaurant with 
a slot machine to he operated for his 
benefit is liable for assisting 44 In 
keeping a disorderly house.— -R. v. 
Bbland, (19361 1 D. L. R. 44; 64 
Can. C. C. 354.— CAN. 

PART II. SECT. 2, SUB-SECT. 1. 

•d. General rule .1 — Where a game as 
played on premises encourages an 
Indulgence in all classes of the com- 
munity of the propensity to gamble. 8c 
is injurious to public morals Sc a oommon 
law nuisance, the promises are a 
oommon gaming house. — Dawson r. 
Sinclair, [1926] N. Z. L. R. 721. — 
N.Z. 

284 1. Proprietary club— Need not be 
open to public .} — A oommon gaming 
house is one in which a large number of 
persons are invited habitually to con- 
gregate for the purpose of gaming. Sc 
it makes no difference that its use is 
restricted to subscribers Sc members 
of a club, & it is not open to aU persons 

fen rs 

284 a. In which poker ployed .] — 

An incorporated oo* the proprietor of 


a 44 club " In which membership was 
secured by payment of a periodical 
fee. Sc where stud poker was played, 
the players being required to buy cards 
from the 44 club 44 Sc gum, fruit, candy 
or soft drinks being supplied on each 
sale of cards : — Held : to have been 
properly convicted for keeping a 
common gaming house. — R. v. train- 
Men's Club (1926), 45 Can. Grim. Cas. 
231 ; 20 Sask. L R. 461 ; (19261 

1 W. W. R. 830.— CAN. 

o i. Place or office kept for making 
contracts for sale of docks dfr (foods on 
differences.) — R. v. Harkness- (1906). 
8 0. W. R. 219 ; 10 0. L. R. 565.— 
CAN. 

« i. .] — On a prosecution 

for keeping a oommon gaming house : 
—Held : premises on which were found 
cards, poker chips, dice, a round 
doth -covered table Sc a 44 punch 
board, 44 were 44 provided with any 
means or contrivance for unlawful 
betting or gaming 44 within Criminal 
Code, ». 9£6. — R. e. Cor, [1925] 3 
W. W. R. 588 ; 44 Can. Crim. Cas. 
119.— CAN. 

e II. .1 — The keening of s 

44 multiseller 44 for gain : — Held: to 
render the place in which ft was kept 

Sc where it was 44 played 44 by j — 

resorting thereto, a common 
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house. — R. e. Elasz (1926), 
Crim. Cas. 257 ; 20 Sask. L. 
(1926) 2 W. W. R. 368.— CAN. 


45 Can. 
R. 006 ; 


eiii. .1 — R. v. Donald, 

[19311 44 B. C. R. 614.— CAN. 

1 1. .] — Pltfs.* general store at a 

flag station in a farming 8c ranching dis- 
trict was used by men from the neigh- 
bourhood for the playing of poker, & 
pltfs. often lent money to the players, 
after the games were over, to onable 
them to pay their losses. Pltfs. 
obtained no gain or rake-off from the 
games, except that occasionally enough 
would be taken from a pot to buy 
cigarettes or a pack of cards. Home- 
times said purchases were made at 
another store: — Held: pltfs.' store 
was not a common gaming house. — 
Carr Bros. t. Abbs, [1939] 1 W. W. R. 
249 ; 8 F. L. J. (Can.) 259.— CAN. 

si. Under Gaming Act» 1908, s. 4.1— 
Weathered v. Fitzgibbon, [1925 
N. Z. L. R. 331.— N.Z. 


sk. What evidence admissible .} — The 
question being whether a place was a 
oommon gaming house, the things 
whloh persons brought to the place dc 
the words they uttered there in relation 
to thoee things were all parts of the 
res gsetm 8c admissible m such. — 
Le nth all v. Mitchell, [1983] 8. A. 
S. R. 231.— AUS. 




Cases 284a— 80$. English and Empibe Digest Supplement, 


166 ; 76 Sol. Jo. 60 ; 29 L. G. R. 120 ; 29 
Cox, O. O. 221, D. 0. 

284b. Game must be unlawful.] — Applte., pro- 
prietors of a place known as “ Fun Fair,” 
invited the public to resort thereto, & the 
public did so resort, for the purpose of playing 
for money at a game with an automatic 
machine called the “ Circle of Skill,” which 
the justices found was a game of skill : — 
Held : applts. could not he convicted of 
permitting the above place to be opened for 
the purpose of unlawful gaming. — Davis v. 
Parker, [19311 2 K. B. 210 ; 100 L. J. K. B. 
690 ; 96 J. P. 146 ; 47 T. L. R. 418 ; 29 
L. G. R. 387 ; sub nom . Parker v. Davis, 
145 L. T. 188 ; 75 Sol. Jo. 312 ; 29 Cox, C. C. 
297, D. C. 

Add. Annotation : — Retd. Ankers v. Bartlett, [1936] 1 K. B. 

147. 

286. Add, Annotation : — Apld. R. v, Berg, Britt, 
0arr6 & Lummies (1927), 20 Cr. App. Rep. 


288a. Members of committee of members* 

dub.] — Danieu3 v . Pinks, No. 284a, ante. 

295. Add. Annotation : — Apld. Ankers v . Bartlett, 
[1936] 1 K. B. 147. 

295a. Gaming In refreshment house — What 

amounts to — Metropolitan Police Act, 1839 
(c. 47), s. 44.] — In Metropolitan Police Act, 
1839 (c. 47), s. 44, the word 44 gaming ” 
includes the playing of any game played for 
money or money’s worth, whether the game 
be lawful or unlawful & whether it involves 
or does not involve skill. — Ankers v. Bart* 
LETT, [1936] 1 K, B. 147 ; 106 L. J. K. B. 
161 ; 154 L. T. 260 ; 100 J. P. 65 ; 79 Sol. 
Jo. 988 ; 34 L. G. R. 31 ; 30 Cox, C. C. 338, 
D. 0. 

804. Add, Annotation : — Refd. Allen v. Whitehead 
(1929), 45 T. L. R. 655. 

305. Add. Annotation : — Refd. Allen v. Whitehead 
(1929), 45 T. L. R. 655. 


PART II. SECT. 2, SUB-SECT. 2. 


h I. Acting as u banker " 

but not residing in common gaming 
house .J — Held: not to Justify a con* 
riotion as keeper of the house. — R. t>. 
Mark (1024), 43 Can. Orlm. Cas. 368.— 
CAN. 

h ii. Under Gaming Act , 

1908, s . 4.] — Weathered v. Fitz- 
GUBB0N, [1925] N. Z. L K 331.— N.Z. 

h ill. Trading in sale a 

purchase of cotton — On payment of 
differences.] — Emperor v. Thavarmal 
Rupchand (1928). I. L. R. 63 Bom. 
367.— IND. 

b Iv. Acting as dealer .] — 

A jperson who aots as ** dealer ” in a 
game of ohanoe but is not a player & 
not interested in any way in the 
profits made from the carrying on of 
the game is not “ assisting in t&e care, 
government, or management ” of the 
place in which the game Is played, 
within sect. 229 (2) of Criminal Code, 
8c, therefore, cannot be deemed a 
u keeper ” thereof. — R. v. Pang Dat 
Sc Gin Bo (Man.), [19291 8 W. W. R. 
613: [1030] 1 D. L. R. 625 : 38 Man. 
L. R. 365 ; 52 Can. Grim. Cas. 305. — 
CAN. 


h v. Assisting caterer other 

than club controlling premises .) — A 
person who has nothing whatever to 
do with the care, management, or 
government of a common gaming 
nouse can be liable as the keeper 
thereof only if his acta were in aid of 
the keeper. In the present oase what 
the accused did was held to have been, 
not in aid of the club which controlled 
& managed the premises, hut in aid 
of a caterer other than the club, 
although both the oo. Sc the club were 
managed by one Sc the same person. — 
R. oTnelbon. [1929] 2 D. L. R. 317 ; 
1 W. W. R. 605 ; 51 Can. Crim. Cas. 
213 ; 24 Alta. L. R. 69.— CAN. 

h vi. Persons in minor 

positions .] — Parliament did not intend 
that clerks Sc others in minor positions 
not charged or appearing to be charged 
with the care, government or manage- 
ment of a disorderly house should be 
deemed to be keepers. — R. v. Selock, 
11931] 2 W. W, R. 745 ; 56 Can. C. C. 
243 ; 25 Altai L. R. 504.— CAN. 


n i. .] — The mere fact 

that the room in which a game of 
ohanoe is played is in the same 
premises as Sc communicating with a 
shop under the same management as 
the room does not justify tine finding 
that there was In the game an element 
of ** gain ” within the meaning of 
soot. 226 (a) of Criminal Code, if there 
is no evidence that any purchase was 
made from the shop by any of the 


S layers at any time. — R. v. Pang Dat 
: Gin Bo (Man.), [lflW] 3 W. W. R. 
513 ; 62 Can. Crim. Cas. 305.— CAN. 

n ii. .J-rTJie fact that the 

accused, who was charged with keeping 
a common gaming house, sold beet, on 
the occasion In question, to the players 
on his premises held not sufficient in 
itself to Justify the inference that 
“ gain,” within the meaning of sect. 226 
of the Code, resulted to him, where 
there was no evidence that he was 
carrying on the business of selling beer. 
— R. v. Lemaire, [1929] 2 D. L. R. 
795 ; 1 W. W. R. 321 : 51 Can. Crim. 
Cas. 137 ; 38 Man. L. R. 42.— CAN. 

n iii. .] — R. v. Radinsky 

(B. C.>. [1929] 3 W. W. R. 212; 52 
Can. Crim. Cas. 131.— CAN. 

n Iv. .] — R. v. Forder 

(1930), 54 Can. C. C. 388.— CAN. 

r i. .] — R. v. Charlie 

8am, [1929] 1 D. L. R. 166 : 50 Can. 
Crim. Gas. 364 ; [1928] 3 W. W. R. 
424.— CAN. 

r ii. .1 — Before the 

presumption arising under sect. 985 
of Criminal Code from the finding of 
cards, dioe. etc., can be held to have 
been established all the conditions of 
Its existence which are provided for 
in the section must be strictly proved ; 
therefore where the search warrant 
under whioh the place in which they 
were found is alleged to have been 
entered is not properly proved the 
presumption does not exist. — R. v. 
Lemaire, [1929] 2 D. L. R. 796 ; 1 
W. W. R. 321 ; 51 Can. Crim. Cas. 137 ; 
38 Man. L. R. 42.— CAN. 

r Ui. .] — -On an appeal 

from a conviction for unlawfully keep- 
ing a common betting house — Held : 
certain perforated pasteboard cards 
marked in duplicate, Sc similar to those 
used for ohecklng hats at a hotel, con- 
stituted, under all the circumstances & 
in the absence of any explanation of 
their presence, a ” means or contrivance 
for betting ” within sect. 986 (2) of the 
Criminal Code, Sc, therefore, the finding 
of them on the accused premises raised 
a primd fade oase against him under 
said sub-soot. In order to raise & 
primd facie oase undor sect. 986 (2) it 
is not neoessary that the search on 
which the means or contrivances for 
betting were found should have been 
made under a valid search warrant. — 
R. t>. Miller. [103 lj 1 W. W. R. 537 ; 
3 D. L. R. 213 : cjfd., [1931J S. O. R. 
483 ; 3 D. L. R. 795 ; 56 Can. O. C. 
272.— CAN. 

o 2. .] — Bailey t>. R., [1938] 

S. C. R. 427.— CAN. 

c H. Keeping bank — Proof of — 

When necessary.}— Accused, was charged 
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originally with keeping a disorderly 
house, to wit, a common gaming house, 
contrary to sect. 229 of Criminal Code. 
On the trial before the magistrate the 
charge was amended to read that the 
aooused kept a disorderly house, to 
wit, a common gaming house, ” as 
defined in sub-sect, (b), part (1), of 
sect. 226 of the Criminal Code, con- 
trary to sect. 229 of the Criminal Code. 
The accused was convicted. On 
appeal : — Held : because of the amend- 
ment, the accused was not charged 
merely with keeping a common gaming 
house but with keeping a place used 
for playing therein at any game of 
chance or any mixed game or chance 
& skill in which a bank was kept by one 
or more of the players exclusively of 
the others , &, therefore, tho Crown was 
bound to prove that In the place in 
question a bank was so kept, Sc. as 
proof of this was not to be found 
within the appeal book, the con- 
viction must oe set aside. — R. v. 
Roberts, [1936] 2 W. W. R. 387 ; 4 
D. L. R. 492 : 60 Can. C. C. 298 ; 6 
F. L. J. (Can.) 131.— CAN. 


PART II. SECT. 2. SUB-SECT. 3. 

801 1. What amounts to suffering 
gaming — Actual knowledge not neces- 
sary — But some proof necessary .) — 
Where betting lasting tor an hour Sc a 
half with a considerable number of 
men went on In a room in a hotel near 
the bar where the licensee was serving : 
— Held : on the evidence, notwith- 
standing the denial of the licensee that 
he did not know betting was taking 
place, he was properly convicted of an 
offence under Licensing Act, 1917. 
s. 139 . — Norval v. Noblett, [1928] 
S. A. A. R. 38.— AUS. 

g i. .) — Conviction for allowing 

gambling on premises for which there 
was a retail liquor lioenoe quashed, the 
holder of the licence not having know- 
ledge of the gambling. — R. r. Whelan 
(1908), 9 W. L. R.4Y4. — CAN. 


PART II. SECT. 2, SUB-sfccT. 4. 

q I. Whether charge to be 

laid as soon as possible.) — The limitation 
of time <“ os soon as possible *') in 
sect. 641 (2) of Criminal Code does not 
apply to a charge under sect. 229 of the 
Code, of keeping a common gaming 
house. — R. v. Lee Hal 11935] 2 
W. W. R. 177 ; 3 D, L. R. 448 ; 64 
Can. O. C. 49 ; 43 Man. L. R. 134.— 
CAN. 

r I. .] — A search warrant 

for the seizure of money Sc instruments 
of gaming may be executed at night. — 
Re R. t?. TEI allinan, [1937] 4 D. L. R. 
214 ; 68 Can. C. C. 226.— CAN. 
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Part III. — Betting and Betting Houses. 

310. After this case add “ Agreement to collect 819a. ** Loitering for purpose of bookmaking ** — 
betting debts — Contrary to public policy.] — See Distribution in street of entry forms of football 

Action, No. 599a, ante.” pool.] — Keeps., on behalf of N., distributed 

Racecourse betting.] — See Racecourse Bet- forms in the street containing an invitation 

ting Act, 1928 (c. 41). to participate in football pools, together with 

an entry form & particulars of the terms of 
318. Add. Annotation : — Apld. Richards v. Price, participation therein. The recipients who 

[1931] 2 K. B. 204. accepted the invitation sent to N. forecasts 


• 1 Effect of inaccuracy .} — 

Held : as the inaccuracy was not so 
material or substantial as to mislead a 
stranger if one were to go to the 
locality Sc attempt to find the place 
Intended to be raided with the help 
of the warrant, It did not amount to 
more than a misdescription & was not 
of a nature to vitiate the warrant. — 
Emperor v. Thavarmal Rupchand 
( 1928), I. L. R. 63 Bom. 367.— IND. 

a 1. Conviction for keeping 

gaming house quashed .) — When an 
order forfeiting money was based, as 
the wording of the order h question 
herein shows it to have been, on a 
conviction for keeping a common 
gaming house on the premises where the 
money was seized, & that conviction 
has been quashed, the foundation for 
the order of forfeiture fails & it too 
should be quashed. — R. v. Chin Jung 
& TONG Nin, [19381 1 W. W. R. 414 ; 
1 D. L. R. 784.— CAN. 

a il. Invalid — Effect .1 — A con- 

viction for keeping a common gaming 
house may be sustained, even though 
the search warrant, under which entry 
was made, was defective. — R. v. 
Pidgeon (1926), 45 Can. Crim. Cas. 
233 : 37 B. O. R. 309: 11926] 3 

W. W. R. 765.— CAN. 

p (p. 432) i. .] — A 

charge under sect. 229 of Criminal 
Code, R. 9. G., 1927. that the accused 
between certain dates, at a certain 

E lace, did unlawfully keep a disorderly 
ouse, to wit, a common gaming house, 
is well laid. It is not necessary that 
the particular kind of gaming house 
alleged to have been conducted should 
be specified as defined by sect. 
226 (a) (6) of tho Code. — R. v. Wong 
Gai, [1936] 2 W. W. K. 645 ; 4 D. L. R. 
453 ; 50 B. C. R. 475 ; 66 Can. C. C. 
265.— CAN. 

p (p. 432) ii. . ] — Two 

separate Sc distinct offences are defined 
by sect. 226 of Criminal Code, R. 8. C., 
1927, which defines a common gaming 
houso. A conviction for that the 
accused at a certain time Sc place did 
unlawfully keep a disorderly bouse, 
to wit “ a common gaming house,” is, 
therefore, bad., either as disclosing fio 
offence or as leaving it uncertain as 
for which one of several separate & 
distinct offences he was convicted. — 
R. r. soo Kit Sano, [1936] 1 W. W. R. 
382 ; 2 D. L. R. 008 ; 65 Can. C. C. 
220 ; 50 B. O. R. 386.— CAN. 

p (p. 432) ill. .1— 

R. v. LUM PIE, [1938] 2 W. W. R. 463. 
—CAN. 

im. .] — On summary con- 

viction for keeping a common gaming 
house, a magistrate has power to order 
the destruction of a slot machine used. 
— ' R. v. Miles (1936), 65 Can. C. C. 88. 
—CAN. 

sp. Whether appeal lies .) — R. v. 

Miles (1935), 5 F. L. J. (Can.) 212.— 
GAN. 

sg. Witness — Required to he examined 
— Right to certificate of freedom.}— -R. 
v. Scott, Ex p. Scott, [1927] 6. A. 
S. It. 492.— AUS. 

sk Confiscation of gaming machines 
— Validity.) — Accused who had pleaded 
guilty to a charge of keeping a common 


gaming house & had been fined 
appealed from the order confiscating 
the gambling machines x—Held : sinco 
in certain cases gaming instruments 
may be seized without a search war- 
rant, & there was nothing before the 
Ct. of Appeal by way of affidavit or 
otherwise as to the manner in which 
the search warrant was executed or as 
to whether one was necessary, it must 
be assumed that the prooess was 
regular in all respects. — R. v. Green, 
[1935] 1 W. W. R. 526; 43 Man. L. R. 
105.— CAN. 

PART III. SECT. 1. 

t i. Cards on premises — No 

facilities for innocent use .) — Miller v. 
R., [1931] 3 I). L. R. 795 ; S. C. R. 
483 ; 56 Can. C. C. 272.— CAN. 

310 i. Betting or betting business — 
Not illegal ipso facto.)-— Neither in 
India nor in England has the legislature 
gone so far os to enact in express terms 
that betting transactions are illegal, 
but it is clear that In both countries 
the legislature regards it as undesirable 
in the public Interest that any assist- 
ance should be afforded by ots. of law 
to enforce obligations which have been 
created in connection with betting 
or wagering tra» sections. — Mitchell 
v. Tknnent (1925), I. L. U. 52 Calc. 
677.— IND. 

310 ii. .] — it is not a crime 

to make & bet with a bookmaker. 
Sect. 235 of tho Criminal Code applies 
only to the bookmaker & his aiders & 
assistants in the forbidden acts. — 
Windsor Hotel Co. v. Silverman. 
[19341 3 W. W. R. 240 ; [1935] 1 

D. L. R. 616 ; 62 C. C. C. 247.— CAN. 

sg. Provision of “ facilities ” for 
carrying on bookmaker s business. 1 — A 
greyhound racing co. received from 
-each of certain bookmakers not only 
the maximum authorised charge for a 
bookmaker’s admission but also a 
payment of 7s. 6 d. In consideration 
of this payment the co. supnllod to 
the bookmaker such material as he 
required for carrying on b ,a busiuess 
on the track, including betting lists, 
easels, boards & stools, Sc provided him 
with special lighting, the services of 
an attendant Sc a hut for storing his 
gear. It was not made a condition of 
a bookmaker’s being allowed to carry 
on bis business that he should use the 
materials, etc., provided, or that ho 
should pay the 7s. 6d, or any part 
thereof : — Held : the materials sup- 
plied & the services rendered by the 
co. to the bookmakers in question were 
“ facilities ” for the carrying on of 
their business, within Betting Sc 
Lotteries Act, 1934, s. 13 (2), & the co. 
was properly convicted under that 
8oetion. — Irvine Greyhound Racing 
Co. t». MacMillan, [19361 8. C. (J.) 96. 
—SCOT. 

PART III. SECT. 2. SUB-SECT. 1. 

b i. J Verandah.) — Held; in the 

definition of ” street ” in Gaining Sc 
Betting Act, 1912, s. 5, the word 
** land means ail enclosed or un- 
enclosed land, other than land upon 
which or above which a house is built or 
stands. Sc the word “ house ” must be 
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taken to inolnde any adjoining struc- 
ture suoh as a verandah roof, which is 
attached to the fabrio of the building 
in such a way os to form part thereof. — 
Woods v. Tonkin (1933), 50 N. S. 
W. W. N. 6.— AUS. 

b ii. .1 — Applt. was charged 

with being in a public place for the 

S urpose of betting except by a 
Dtallsator. The evidence showed that 
applt. was on a verandah in front of 
his hotel Sc made several bets with one 
man. There was no evidence of bets 
with any one else or that applt. carried 
on business as a bookmaker. Applt. 
stated that his purpose for sitting out 
on the verandah was to be in a cool 
place : — Held : the evidence did not 
raise a preponderance of probability, 
nor was It a reasonable inference, that 
applt. was on tho verandah for the 
purpose of hotting. — Lane v. Giles, 
[1934] 8 . A. B. K. 311.— AUS. 

b ill. Hotel area .) — On a charge 

of street hotting, under sect. 104 of 
Police Offences Act, 1928, the place in 
which tho offence was alleged to have 
been committed was a tiled area in 
front of an hotel & abutting on the 
public footpath. The area, which was 
open, uncovered. Sc raised three or 
four inches above the level of tho foot- 
path, formed part of the allotment 
on which tho hotel was built : — Held : 
tho area was not a ” street.” — W eav- 
ing V . Maiinkkn, [1933] V. L. R. 90; 
Argus L. R. 153.— AUS. 

b iv. Hotel yard .) — Tho en- 

closed yard of an hotel which forms no 
part of tho land upon which the actual 
hotel building Itself stands. Is a street 
within Gaming & Betting Act, 1912. — 
Re O’Donnell, Exp. Courtney (1933), 
50 N. 8 . W. W. N. 217.— AUS. 

314 I. Enclosed grounds — Cricket 
ground .] — A grass field occupied by a 
cricket club, was bounded on all four 
sides by a wire fence in good condition. 
The fence along its western side ran at 
the foot of a railway embankment, 
which was admittedly not a public 
place within Street Betting Act, 1900, 
s. 1 (4). Between the northern end of 
this fence & the fence bounding the 
northern side of the ground was a 
gateway, 3 feet wide, giving access to 
the ground. The gateposts were in 

f >osition, but the gate had. been missing 
or some time. The portion of the 
field adjoining tbe gateway was not 
used for cricket, 6c the public bad un- 
restricted access to that portion & 

f athered there in numbers every day. 
n a prosecution for loitering for tbe 
purpose of betting : — Held : the cricket 
ground was not a “ public place " 
within sect. 1 (4) In respect that it 
could not be described as “ unen- 
closed.” — F oggo v. Hill, [1932] 8. C. 
(J.) 6.— SCOT. 

»k. Pathway — Sole access to three 
houses. I — A pathway leading from 

K ubllc land to three separate dwelling- 
oases, to which it provided the only 
means of access, was entered from the 
lane through a gate whioh was never 
locked : — Held : the pathway was a 
M public passage, ” & a ” street ” 

within Street Betting Act, 1900 (e. 43), 
s. 1. — Mackih v. Crombie. [19261 
S. C. (J.) 29.— 8COT. 

46* 
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of the results of football matches specified 
in the forms, together with a statement of 
the amount they were prepared to stake 
thereon. This was not payable until after 
the matches had been played. The aggregate 
of these amounts was divided among those 
sending correct forecasts, less a commission 
retained by N. i — Held : reaps, were guilty 
of loitering on behalf of N. for the purpose 
of bookmaking — i.e. the negotiating by N. 
of beta made between the participants in the 
pool inter ee . — Richards v. Prigs, [1931] 
2K. B.204; 100 L. J. K. B. 526 ; 145 L. T. 
189 ; 95 J. P. 151 ; 47 T. L. R. 411 ; 75 
Sol. Jo. 346 ; 29 L. G. R. 396 ; 29 Cox, 0. C. 
301, D. 0. 

821a. Rolled down slide Into squares.] — 

Evans v. Exworth (1986), 81 Sol. Jo. 60, 
D. 0. 

822. Add, Annotation: — N.F, Everett v. Shand 
(1981), 145 L. T. 216. 

822a, Totallsator — Not Included.] — Held : persons 
betting by means of the contrivance known 
as a totalisator on a dog-race do not act in 
contravention of Vagrant Act (Amendment) 
Act, 1873 (c. 38), s. 3, inasmuch as a dog- 
race is not in itself a “ game or pretended 
. game of chance ” within the sect. ; &, conse- 
quently, where a dog-racing track So a 
totalisator thereat belonged to a co., the 
contrivance being worked by its clerks, that 
charges against the secretary So managing 
director of the co. & some of the clerks, of 
aiding So assisting persons betting at the 
track by means of the contrivance on dog- 
races in contravention of the section, were 
not maintainable & should be dismissed. — 
Everett v . Shand, [1931] 2 K. B. 522 ; 100 
L. J. K. B. 612 ; 145 L. T. 216 ; 95 J. P. 147 ; 


47 T. L. R. 415 ; 76 Sol. Jo. 393 ; 29 L. Q. R. 
390 ; 29 Cox, 0. C. 309. 

828. Add, Annotation : — Consd. Everett t>. Shand 
(1931), 145 L. T. 216. 

825a. .] — Everett v, Shand, No. 822a, 

ante, 

826, Add, Annotation : — Held, Everton v. Walker 
(1927), 187 L. T. 594. 

830. Add, Annotation : — Consd. Everton v. Walker 
(1927), 137 L. T. 594. 

887. Add, Annotation : — As to ( 1) Consd. Milne v. 
Comr. of Police for City of London, [1939] 
3 All E. R. 399. 

839. Add. Annotations : — As to (4) Refd. Shuttle- 
worth v, Leeds Greyhouna Assocn., [1933] 
1 K. B. 400 ; Milne v. Comr. of Police for 
City of London, [1939] 3 All E. R. 399. 

358. Add. Annotations : — As to (1) Consd. Milne v . 
Comr. of Police for City of London, [1939] 3 
All E. R. 399. As to (2) Consd. Samuel 
v. Adelaide Club, Ltd., [1934] 2 K. B. 69. 
As to (4) Expld. & Dlstd. Shuttleworth v. 
Leeds Greyhound Assocn., [1933] 1 K. B. 
400. Refd. Clark v. Westaway, [1927] 2 
K. B. 597. As to (5) Refd. Clark v. Westa- 

* way, [1927] 2 K. B. 697. Generally , Refd. 
Schneiders v. Abrahams, [1925] 1 K. B. 301. 

358a. Totalisator — Greyhound raolng track.] — 
The words “ such owner, occupier, keeper, or 
person as aforesaid ” in the latter part of 
Betting Act, 1853 (c. 119), s. 1, are not to be 
read as limited to the class of persons who 
come within the ambit of the earlier part of 
the sect. — namely, persons who themselves 
are parties to bets or to transactions of the 
nature of bets. A person, therefore, such 
as the proprietor of a totalisator on a grey- 
hound racecourse, who merely provides facili- 


PART III. SECT. 2, SUB-SECT. 8. 

f i. Investment received elsewhere 

titan at totalisator itself ,) — During the 
progress of a trotting dub’s meeting, 
totalisator tiokete having been sold at 
the members’ & stewards’ stands from 
boxes not situated in the totalisator 
building, applt., a servant of the dub, 
was oonvicted of the offence of per- 
mitting an investment on the totalisator 
to be received elsewhere than at the 
totalisator Itself : — Held : an invest- 
ment received in an entirely separate 
building with no connection ft no 
attempt at synchronising with the main 
totalisator is a payment made elsewhere 
than at the totallsator itself, So applt. 
was rightly convicted under Gaming 
Act, 1908, s. 80 (8).— Goggin v. Young, 
[1928] N. Z. L. R. 758.— N.Z. 


p i. .] — A pak-a-pn ticket is an 

Instrument of gaming within Gaming 
ft Betting Aot, 1912, s. 87. — J innings 
e. Yet Chino (1931), 48 N. a. W. W. N. 
248.— AUS. 


r i. Paraphernalia for conducting 
betting house .] — R. v. Brennan ft 
Newlands (1928), 49 Can. Grim. Oas. 
543.— CAN. 


PART III. SECT. 4. SUB-SECT. 1.— A. 

m (p. 488) i. .1 — A person 

standing stationary In a public street 
for a considerable period is not thereby 
guilty of the ofltonoe of loitering under 
Lottery ft Gaming Aot, 1917, a. 40, 
although he has been requested by a 
police constable to cease from loitering. 
— Mattin v. Currie, [1927)8. A. STR. 
459.— AUS. 

m (p. 488) 11. ** Frequenting.”] — 

In a trial on a charge of Dating, inter 
alia , frequented certain streets for the 


purpose of receiving beta, contrary to 
Street Betting Act, 1906 , s. 1 , it was 
established that, on five occasions 
on one day & on two occasions on 
another, aocused had driven along the 
streets in question in a motor oar: 
that, at certain street corners he had 
slowed down, & a man standing at 
each comer had thrown a packet into 
the car ; that, on the last occasion, 
accused had stopped in one of the 
streets Sc taken up two men as pas- 
sengers : that the police had thereafter 
followed accused’s car, Sc, after over- 
taking it, hod apprehended accused & 
his companions ; Sc that, on searching 
the men, they had discovered envelopes 
containing betting slips ft other similar 
papers on their persons : — Held : 
accused was guilty of 44 frequenting ” 
the streets in question for the purpose 
of receiving bets, within sect. 1 of 1900 
Act. — Cassidy v. Langmuir, [ 1935 ] 
S. 0. (J.) 65.— BOOT. 


m (p. 488) ill. .] — A person 

who is sitting in a stationary motor 
oar In a street may be said to loiter 
within Lottery So Gaming Act, 1917, 
s. 40. The natural sense of the word 
** loiter” in this section is that of 
staying in the street or place without 
any Bu2fldent Sc lawful reason for being 
there. — Johns v. Behbt Sc Dalton, 
[1934] S. A. a R. 111.— ADS. 

k <p. 489) 1. 8. P. Muhammad Khan 
*. R. (1927), I. L. R. 9 Lah. 256.— IND. 

t (p. 440) i. .)— 

Where oertain persons rented an en- 
closure, part of a larger enclosure 
abutting on a public road, ft invited 
others to come there ft make beta : — 
Held ; any person found betting there 


was rightly convicted of 

public plaoe. — R. e. Tui 

(1924), I. h. R. 46 AH. 787.— IND. 
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sl. Shed — Used by workmen for meals.) 
— At the trial of a workman, who was 
charged with using a plaoe for the 
purpose of betting it was proved that 
on five dates libelled, between the hours 
of 12 noon Sc 1 p.m., he had engaged In 
ready-money betting with fellow -work- 
men in a shed in the employers' pre- 
mises. The workmen were allowed to 
use the shed for the purpose of taking 
their meals, but the accused’s betting 
transactions were carried on without 
the permission or knowledge of his 
employers : — Held : the shed was a 
44 place ” used by the aocused for the 
purpose of betting. — Young v. Darrah, 
[1920] S. O. (J.) 17.— SCOT. 


■o. Part of premises .) — Conviction for 
keeping a disorderly house upheld on 
evidenoe that the use of part of the 
premises for betting was not a single 
or casual occasion. — R. v. Edwards 
(1036), 66 Can. O. O. 117.— CAN. 


PART HI. SECT. 4, SUB-6E0T. 1.— B. 

g 1. .] — Deft, assocn. wae incor- 

porated as a co. by letters patent, 
which were amended by adding oertain 
objects ft purposes, via* to encourage 
horse-racing, to construct, maintain. 
Sc operate race -courses, ft other Tike 
objects ft purposes* The oo. estab- 
lished a race-course ft held race- 
meetings, at which betting on the raoee 
was permitted, ft was convicted under 
Criminal Code, ss. 228, 285, of the 
offences of keeping a common betting 
house, ft recording ft registering beta, 
etc. : — Held : the oo. was not protected 
by soot. 285 (2). — R. tu Long Branch 
AwoSr* jBf 95J 2 D* L. R. 
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ties for other persons to bet, Sc is not himself 
a party to any bet, may be guilty of an offence 
under the latter part of the sect. 

Keep. Assocn. were the occupiers of a 
totalizator within the inclosure of their grey- 
hound racecourse. The totalisator was a 
cne-storey wooden building equipped with 
windows for paying Sc receiving money, Sc 
an indicator forming a separate part, both 
within the racecourse. Access to both, de- 
pendent on access being obtained by pay- 
ment to the racecourse, was by payment 
Sc* receipt pf a ticket. In the totalisator were 
windows at which 10s. tickets Sc 2s. tickets 
were sold, Sc three or four paying-out 
windows. Tickets were bought at the respec- 
tive windows with # a number indicating the 
number on the race-card of a dog running 
in the race, the purchaser of the ticket 
stating the number of the dog selected before 
purchasing his ticket. After the race the 
stakes received, after certain deductions, 
were divided in certain proportions among 
the persons who held tickets bearing the 
numbers of the winning & second & third 
dogs : — Held : reap. Assocn. had been guilty 
of an offence under Betting Act, 1853 (c. 119), 
s. 1. — Shuttleworth v. Leeds Greyhound 
Assocn., Ltd., [1933] 1 K. B. 400 ; 102 

L. J. K. B. 264 ; 148 L, T. 424 ; 97 J. P. 
37 ; 49 T. L. R. 143 ; 77 Sol. Jo. 48 ; 31 
L. G. R. 100 ; 29 Cox, 0. O. 583, D. 0. 

Annotations : — Consd. Streatham Cinema, Ltd. v. John 

McLanohlan, Ltd., [1033] 2 K. B. 331. Apld. Samuel v. 

Adelaide Club, Ltd., [1034] 2 K. B. 60. 


862. Add, Annotation : — Consd. Roden v . Brett, 
[1936] 2 All E. R. 130. 

862a. Not person on premises for innocent 

purpose.] — Police officers raided a public- 
house where betting was being carried on. 
Among other persons, they arrested a builder 
who was on the premises solely for the pur- 
pose of doing repair work, Sc charged him 
under Betting Act, 1853 (c. 119), with unlaw- 
fully resorting to a house for the purpose of 
betting on horse-racing. Later this charge 
was dropped Sc replaced by a charge under 
Unlawful Games Act, 1541 (c. 9), s. 9, of un- 
lawfully resorting to a common gaming- 
house. Justices, although they found that 
deft, was on the premises for a wholly in- 
nocent purpose & knew nothing about the 
betting, convicted him Sc bound him over 
not to resort to gaining houses, ordering him 
to pay 4 8, costs : — Held : there could be no 
conviction or binding over of deft, after a 
finding that he was on the premises for a 
proper & innocent purpose. The conviction 
must, therefore, be quashed. — Roden v . 
Brett, [1930] 2 All E. R. 138 ; 165 L. T. 28 ; 
100 J. P. 290 ; 52 T. L. R. 471 ; 80 Sol. Jo. 
598 ; 34 L. G. R. 280 ; 30 Cox, C. C. 425, 
D. C. 

366a. Premises where bet “ effected 99 — What 
amounts to.] — Reap., who was a tobacconist 
in Croydon, acted as collector for a firm of 
football pool promoters carrying on business 
• in Edinburgh. Persons desirous of placing 
bets with the promoters came to resp.’s 


PART III. SECT. 4, SUB-SECT. 2.— A. 

o L Sale of totalisator vouchers .] 

— A co. occupying 1 a greyhound race- 
course on whioh a totalisator was 
erected, & the manager of the total] - 
sator, were charged with contravening 
Betting Act, 1853, e. 1. It was proved 
that persons betting through the 
totalisator purchased vouchers costing 
2a. each, which were marked with the 
name of the dog on which the pur 
chaser desired to bet. These vouchers 
represented the stakes, 8c after the 
race the whole money staked was 
divided among the backers of the 
winning dog, under deduction of 10 per 
cent, to cover expenses : — Held : the 

S urohaaers of vouchers entered into 
tie betting transactions with each 
other, 8c not with the co. or the 
manager; & the fact that a charge 
was made for the use of the totalisator 
8c for the Bervioe of operating it did not 
Involve the co. or the manager in a 
contravention of the sects. libelled. — 
Strathbrn v. Scottish Greyhound 
Racing Co., [1930] S. O. (J.) 24.— 
SOOT. 


o ii. .} — The tenant of cer- 

tain premises in which a totalisator 
was installed. Sc his assistants, were 
charged with a contravention of 
Mot. 407 of Burgh Police (Sootland) 
Act, 1892. It was proved that 
members of the public resorted to the 
premises in large numbers for the 
purpose of betting through the total! - 
Mtor on the results of dog races. 
Thoss betting purchased vouchers 
jesting Is. each, whioh were marked 
vith the number of the dog selected 
Or backing. The money thus paid 
©presented the stakes, A, after each 
ace, the whole money staked was 
Lividcd among the backers of the 
pinning dog, undo* deduction of 10 per 
ant. which was retained by the tenant 
t the premises for himself Sc his 
srfstants i—Held t sect. 407 of Burgh 
tattee Act. applied only to the suae 
lass of premises as that to which 


Betting Act, 18o3 <o. 119), s. 1. applied, 
namely, premises whore the betting 
carried on took plane between the 
management & persons resorting there- 
to, &, as the premises were not of this 
description, the conviction fell to be 
quashed. — Gibson v , Laird, [1033] 
8. O. (J.) 6.— SCOT. 

o ill. .] — A co. occupying a 

greyhound racecourse on which a 
totalisator was erected were charged 
with a contravention of Betting Act, 
1853, s. 1. It was admitted that 
members of the public betting through 
the totalisator purchased vouchers 
costing is. each, which were marked 
with the number of the dog on whioh 
the purchaser desired to bet. The 
money paid for these vouchers repre- 
sented the stakes, Sc after the race the 
whole money staked was divided among 
the hackers of the winning dog, under 
deduction of 10 per cent., which was 
retained by the co. 

Persons concerned in the manage- 
ment of premises in which totali«ators 
were erected were charged with a 
contravention of sect. 15 of Glasgow 
Police (Further Powers) Act, 1802, 
which imposes a penalty on the owner 
or manager of a gaming or betting 
house. It wfs proved thgt the public 
were admitted to the premises whioh 
were designated as a olub, on payment 
of a nominal membership fee. Betting 
on the result of horse races 8c dog races 
run elsewhere was carried on through 
the totalisators in the same way as in 
the case of the co. referred to above : — 
Held : the accused in each case were 
guilty of a contravention of the 
sections- — Strathbrn v. Albion Grey- 
hounds (Glasgow), Ltd. : Strathbrn 
v. Russell, [1933] S. 0. (J.) 91.— 
SOOT. 

o lv. Keeping meant of batting.] 

Appeal from a conviction for keeping a 
common betting bouse at a certain 
hotel. Accused, who was a roomer at 
the hotel, was found in the rotunda 
looking at a copy of “ The Horning 
Digest,'' a turf publication, which was 
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spread out on a desk, 8c writing on a 
small pad of paper. One or two men 
were with him, also looking at the 
publication. A copy of another turf 

E ubiication was also on the desk, but 
ehind a glass case. Certain letters 8c 
figures on the pad were written by the 
accused in the sight of a constable, 
unnotioed by the aooused. The sheet 
contained 15 other entries of the same 
class & in the same handwriting. 
Figures in pencil were written after the 
name of each of the horses listed in the 

E ublications, & a witness, who was a 
ookmaker, testified that the figures 
were such as would be put there by 
one intending to take bets. He also 
gave the opinion that the entries on 
the pad, except the last two Items, 
showed bets on horses. The last item 
was that which the constable saw the 
aooused write. With respect to those 
two items the witness said that they 
might be entries of a bet but that if 
he had been making the entries he 
would have made them in another 
way : — Held : the evidence was not 
sufficient to sustain the conviction. — 
R. v. McCann, [1936] 3 W. W. R. 
497 ; 4 D. L. R. 788 ; 67 Can. 0. O. 
121 ; 6 F. L. J. (Can.) 164.— CAN. 

863 i. Whdt persons liable to penalties 
— Persons " keeping ” — Servant in sole 
charge,}— Any person, whether servant 
or agent, or on his own account, who 
has for the time being the exclusive 
charge of premises, 8c who uses those 
premises for the purpose of betting. Is 
guilty of keeping or using the premises 
os a common gaming house under 
Gaming Act, 1908, s. 4, even though 
he is not the owner, 8c the owner Is 
ignorant of the use to which the 
premises were put, 8c though the 
premises so used are only part of the 

S remises of the owner. — Davis v, 
ruTTALL. [1924] N. Z. L. R. 66. — N.Z. 

368 li. Licensee of hotel — Permit- 

Hng others to use premises for betting 
purposes,}— Deelby *. Dior, [1928J 
V. LTr. 121, [10281 A. L. R. 62.— 

AUS. 


Ca Ms 866a— 408a. English and Empire Digest Supplement, 


shop where they handed him the' completed 
coupons which were forwarded by him to the 
promoters in Edinburgh. The promoters 
were at liberty either to reject or to accept 
bets so forwarded by resp. The information 
against resp. having been dismissed by the 
justices, it was contended on behalf of applt., 
an inspector of police that the bets had been 
“ effected ” at resp.’s premises. On behalf 
of resp. it was contended that the bets 
had been “ effected ” in Edinburgh & not 
in Croydon where resp.’s premises were 
situate : — Held : the bets had been 
“ effected ” at resp.’s premises within Betting 
& Lotteries Act, 1934, s. 3 (2), & in order to 
constitute an offence under that sect, it was 
not necessary for the transaction to have been 
actually completed at resp.’s premises. — 
Stovell v. Jameson, [1939] 4 All E. R. 76 ; 
161 L.T. 365 ; 103 J. P. 369 ; 56 T. L. R. 18 ; 
83 Sol. Jo. 851, D. C. 

385. Add. Annotation : — Refd. Milne v. Comr. of 
Police for City of London, [1939] 3 All E. R. 
399. 

392. Add. Annotation ; — Refd. Milne v. Comr. of 
Police for City of London, [1939] 3 All E. R. 
399. 

396. Add. Annotations : — Consd. Milne v. Comr. of 
Police for City of London, [1939] 3 All E. R. 
399. Refd. Samuel v. Adelaide Club, Ltd., 
[1934] 2 K. B. 69. 

399. Add. Annotation : — Consd. lamuel v. Adelaide 
Club, Ltd., [1934] 2 K. B. 69. 

399a. Question for Jury.] — R. v. Brennand, No. 
278b, ante. 

399b. Social club communicating by telephone 

with bookmaker's office.] — Pltf. let premises 
to defts. on condition that they should not be 
used for any illegal purpose. Defts. per- 
mitted a social club to occupy the premises 
for carrying out its objects as such. That 
club made an arrangement with a book- 
maker to act for its members & open an 
account with them. Telephones were in- 
stalled connecting the club premises with the 
bookmaker’s office, & the members of the 
club thereby communicated their proposed 
bets to the bookmaker for his acceptance. 
The bookmaker supplied to the club promises 
information as to races which was published 
there. A commission was paid by the book- 
maker to the club on all bets made with its 
members through him. Pltf. brought an 
action against defts. for breach of the con- 


tract of letting in permitting the premises 
to be used for a purpose which was illegal 
under Betting Act, 1853 (c. 119), & claiming 
a declaration to that effect, an injunction, 
& damages : — Held : defts. were permitting 
the premises to be 4 ‘ used ” for the purpose 
of a person (the bookmaker) 44 procured ” by 
the occupier (the club) betting with persons 
resorting thereto within & contrary to sect. 1 
of the Act, & pltf. was entitled to the relief 
which he claimed. — Samuel v. Adelaide 
Club, Ltd., [1934] 2 K. B. 69 ; 103 L. J. 
K. B. 561 ; 151 L. T. 116 ; 98 J. P. 257 ; 50 
T. L. R. 341 ; 78 Sol. Jo. 318 ; 32 L. G. R. 129. 

Annotation : — Consd. Milne v. Comr. of Polioe for City of 
London, [1939] 3 All E. R. 399. 

401. Add. Annotation -Distd. Shuttleworth v. 
Leeds Greyhound Assocn., [1933] 1 K.B. 400. 

401a. Holding whist drive.] — Whist drives, where 
an entrance fee is charged & prizes offered, 
are illegal under Betting Act, 1853 (c. 119), 
s. 1. — Bennett v. Ewens. [1928] 2 K. B. 
510 ; 97 L. J. K. B. 801 ; 139 L. T. 335 ; 92 
J. P. 120 ; 44 T. L. R. 545 ; 72 Sol. Jo. 354 ; 
28 Cox, C. C. 522 ; 26 L. G. R. 396, D. C. 

496. Add. Annotation: — As to (2) Consd. Joel v. 
Barclay, [1937] 1 All E. R. 309. 

408a. Receipt of whole stake — Whether “ de- 
posit."] — The charge against applt. was that 
being the occupier of a place used for a betting 
game he unlawfully did receive iponey as a 
deposit on certain bets, contrary to the 
Betting Act, 1853 (c. 119), s. 4. The date in 
the information was 44 between May 30, 1936, 
& June 1, 1936.” Persons taking part in the 
game paid Id. It was found as a fact that 
on May 30, 1936, pennies were laid on the 
table by the players & taken by applt. or 
his assistants before the game was decided. 
On May 31 & June 1, 1936, the pennies paid 
by the players were paid after the game was 
decided. Applt. contended (i) that the in- 
formation was bad for duplicity, & (ii) that 
what was paid by the players could not 
properly be called a deposit on any bet : — 
Held : ( 1 ) the information charged only one 
offence, & the fact that three days were com- 
prised in the period named in the information 
did not make it bad ; (2 ) although the players 
paid the whole stake payable in respect of 
the game this was none the less a 44 deposit ” 
within Betting Act, 1853 (c. 119), s. 4. — 
Joel v. Barclay, [1937] 1 All E. R. 309, 
D. C. 


PART III. SECT. 4. SUB-SECT. 2.— 
B. <b). 

•t. Who is “ owner .”] — A summons 
against deft, for permitting premises at 
72, Carlisle Street, Belfast, of which 
he was alleged to be the owner, to be 
used by other persons for the purposes 
of betting with persons resorting 
thereto was dismissed by the resident 
magistrate on the ground that deft, 
was not the “ Owner ” of the premises. 
Deft., in ft Statement to the police, 
had said that ho was tho owner of the 
said premises but had let them to 
M‘P. as a dwelling-house with no 
restriction as a monthly tenant Sc that 
he was aware that M‘P. was using the 
premises for a purpose other than 
living in. At the hearing before the 
resident magistrate an assignment of 
the said premises to M. for a term of 
1,000 years subject to a rent of £5 
per annum was produoed, & it was 
argued that M. was the “ owner ’’ of 
the premises within seot. 3 of Betting 


Act, 1853 : — Held: any person who is 
entitled in fee simple in possession or 
who is beneficially in receipt of rent 
from the occupier may be an “ owner ** 
of premises within the sect. — R. (Wil- 
liams) v. McAlevey, 11939] N. I. 
98.— IR. 


PART III. SECT. 4, SUB-SECT. 2.— C. 

s i. Person stationed to signal 

approach of polioe .] — One stationed at 
the entrance to a common betting 
house for the purpose of signalling at 
the approach of polioe is guilty of 
keeping a disorderly house. — R. v. 
Cunningham, [1937] 3 D. L. R. 448 ; 
68 Can. C. C. 176.— CAN. 


s ii. Person visiting pool-room 

daily .] — One who visits a pool-room 
dally for the puipose of obtaining bets 
may be convicted of keeping a common 
betting house, although neither owner 
nor tenant. — R. v. Marin, [1937] 2 
D. L. R. 782 ; O. R. 507 ; 68 Can. 
O. C. 245. — CAN. 


PART III. SECT. 4, SUB-SECT. 4. 

sd. Receipt from agent .] — No bets 
were made at accused’s office, but he 
engaged & paid bookmakers to make 
bets on the streets Sc elsewhere. He 
supplied these bookmakers with betting 
slips & football coupons, fapm which, 
when returned to his offioe, he made np 
an account of the gains Sc losses of each 
bookmaker. He received at his office 
daily from each bookmaker any balance 
of gains on the bets made on the pre- 
ceding day. Sc he transmitted to the 
bookmakers any sum required to make 
good a deficiency on the day’s trans- 
actions : — Held : accused had contra- 
vened the section libelled, in respect 
that be used the office for the reoelpt of 
money aocruing from ready -money bets, 
although the money was paid over else 
where by the persons betting. — Reid 
v. Hill, f 19311 8. O. (J.) 19.— SCOT. 
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VoL XXV. — Gaming and Wagering. Cases 415a— 416 


415a. .] — Applts. were the responsible 

proprietors of a four-page weekly newspaper, 
which was sold at 0d. a copy, & which had in 
winter a weekly circulation of over 32,000 
copies. The newspaper contained what was 
called a “ Free Football Competition ” with 
a coupon giving particulars of future foot- 
ball matches & a column for the competitors 
to fill in their forecast of the results, a prize 
of £150 being offered for a correct forecast of 
all the results & a prize of £100 for a correct 
forecast of nine results, but no money was 
to be sent with the coupons. Applts. were 
summoned for unlawfully publishing a coupon 
of a ready-money football betting business 
contrary to sect. 1 of the above Act. The 
justices found that the majority of the 
persons who bought the newspaper did so 
for the sake of the coupon, & that applts. 
bad circulated coupons of a ready-money 
football betting business, & they convicted 
applts. : — Held : the case was typical of the 
mischief aimed at by the Act, & the justices’ 
decision must be affirmed. — Suttle v. Cress- 
well, [1920] 1 K. B. 204 ; 95 L. J. K. B. 367 ; 
134 L. T. 144 ; 00 J. P. 3 ; 42 T. L. R. 75 ; 
23 L. G. R. 095 ; 28 Cox, 0. C. 94, D. C. 

Annotations: — Apld. Turf Publishers v. Davies, [1927] W. N. 
190. Expld. Leugr (Sheffield Telegraph) v. Sliritoe, [1929] 
1 K. B. 360. Consd. Baker v. Sillitoe (1931), 47 T. L. R. 
632. 

415b. .] — Turf Publishers, Ltd. v. 

Davies, [1927] W. N. 190, D. 0. 

Annotation: — Apld. Leng (Sheffield Telegraph) v. Sillitoe, 
[1929] 1 K. B. 366. 

415c. .] — Where a daily newspaper con- 

tained as one among its various foat-nvs 
coupons in which the names of football teams 
were set out, & the public were invited to 
forecast the winners of matches in which 
the teams were shortly to be engaged, the 
person who most nearly got the correct results 
receiving a prize : — Held: the proprietors 
& publishers of the newspaper were guilty 
of an offence under sect. 1 of the above Act, 
although the evidence only showed that some, 
& not the majority, of the purchasers of the 
newspaper bought it, wholly or partly, for 
the sake of the coupon, & although no com- 
petitor was allowed to send in more than one 
coupon from one &> the same issue of the 


newspaper. — Sir W. C. Leng & Co. 
(Sheffield Telegraph), Ltd. v. Sillitoe, 
[1929] 1 K. B. 300 ; 98 L. J. K. B. 262 ; 140 
L. T. 600 ; 93 J. P. 20 ; 45 T. L. R. 94 ; 72 
Sol. Jo. 810 ; 28 Cox, C. 0. 593, D. C. 

41 5d. .] — Resp. employed about 10,000 

collectors in different parts of the United 
Kingdom for the purpose of conducting & 
carrying on football pool betting businesses. 
He issued printed instructions to every col- 
lector not to accept or collect money invested 
by clients until after the matches had been 
played, as it was illegal to accept it at the 
time the investment was made. One col- 
lector sometimes accepted money at the time 
of investment without resp.’s knowledge, but 
did not send the money to resp. until after the 
results of the matches were known. The 
words “ credit only ” were printed on every 
coupon in bold type. In consequence of the 
said collector’s conduct, resp. was charged 
with publishing coupons of two ready money 
football betting businesses, contrary to the 
Ready Money Football Betting Act, 1920 
(c. 52), s. 1 : — Held : as resp. published 
coupons of a credit business & gave most 
careful instructions to his collectors not to 
take money at the time of investment, he was 
innocent of the offences with which ho was 
charged. — Wilson v. Murphy, [1937] 1 All 
E. R. 315 ; 53 T. L. R. 308 ; 81 Sol. Jo. 139, 
D. 0. 

41 5e. Prizes of Indeterminate amount.] — 

Applts. were the promoters of a scheme by 
which working men were invited to forecast 
the results of football matches & pay an 
entrance fee of one penny with each forecast. 
Prizes of an amount at the discretion of the 
promoters were awarded to the senders of 
the most correct forecasts : — Held : the fact 
that the amount of the prizes was indeter- 
minate was immaterial, & applts. were rightly 
convicted of circulating coupons of a ready 
money football betting business, contrary to 
the Ready Money Football Betting Act, 
1920 (c. 62). — Baker v . Sillitoe (1931), 
145 L. T. 035 ; 95 J. P. 182 ; 47 T. L. R. 032 ; 
29 L. G. R. 521 ; 29 Cox, C. C. 350, D. 0. 

410. Add. Annotation : — Consd. Joel v. Barclay, 
[1937] 1 All E. R. 309. 


PART III. SECT. 4, SUB-SECT. 6. 

k I. .]— F. caused to be 

distributed through the post to house- 
holders some thousands of circulars 
announcing a Rugby football competi- 
tion & inviting entries, accompanied 
by Is., the entrants to pick the winners 
of thirteen local football matches to be 
played on a named Saturday. The 

S riie -money offered was £20, to be paid 
> the competitior, or divided among 
competitors, who correctly picked all 
the winning teams in the list of 
matches ; &, if more than one correct 
solution were received, the prize- 
money was to be equally divided among 
the successful competitors. No one 
succeeded in correctly forecasting the 
result of all the matches ; several were 
correct as to eleven of them. F. 
was prosecuted under soot. 63 (c) of 
Gaming Act, 1908, for causing to be 
sent to divers persons “ circulars 
inviting such persons to make bets on 
the result of a certain sport ” — viz. the 
said Rugby football matches. A 
Stipendiary Magistrate dismissed the 
information. On appeal from such 
determination : — Held, : allowing the 
appeal, (1) the circular was an invita- 
tion to make a bet or wager ; (2) the 


bet came within the wopds “ such bet 
or wager ” occurring in beet. 63 (c) of 
Gaming Act, 1908. — McLennan v. 
France, [1938] N. Z. L. R. 391.— 
N. Z. 

PART III. SECT. 6. 

416 i. ** Printing or knowingly cir- 
culating coupons ’’ — Construction oj 
Football Betting Act . 1020 (c. 52), es . 1, 
2. ] — Commission agents issued a 
printed publication containing coupons 
for use In predicting results of football 
matches & offering money prizes. 
Apart from the ooupons & matters 
connected therewith the paper con- 
tained very little reading matter, & 
the majority of purchasers bought it 
for the sake of the coupons. The com- 
mission agents were convicted of 
knowingly printing 8c circulating cir- 
culars or ooupons of a ready-money 
football betting business : — Held : the 
paper was a circular or coupon of the 
business of applts., 8c conviction sus- 
tained. — Jameson v. Sinclair, [1925] 
S. C. (J.) 1.— SOOT. 

sn. “ Ready-money football betting 
business ” — Newsagents settling with 
publishers monthly.] — Commission 
agents issued a printed publication 
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containing coupons for use in pre- 
dicting results of football matches 8c 
offering money prizes. It was issued 
to wholesale newsagents, & distributed 
by them to retail newsagents, who sold 
it to the public. The wholesale 8c 
retail newsagents settled their accounts 
weekly ; the wholesale newsagent ran 
monthly accounts with the commission 
agents, who paid the prizewinners. 
The prize money was paid, although 
the monthly accounts had not been 
settled: — Held: there was evidence 
on whioh the magistrates might hold 
that applts/ business was a rcady- 
money football botting business. — 
Jameson v. Sinclair, [1925] 8. C. (J.) 
1.-— SCOT. 

PART III. SECT. 7. 

q i. .] — An information for 

keeping a common betting house need 
not specify which of the special heads 
of the definition in sect. 227 were 
contravened. — R. v. Gribs, [1937] l 
D. L. R. 279 ; [1936] O. R. 604 ; 67 
Can. C. C. 184.— CAN. 

b i. Lottery dr Gaming Act 

Amendment Act, 1921, s. 14.J — Holmes 
v. ALLCHURCH, [1926] S. A. S, R. 255. — 
AUS. 



Omm 416a' — 488ft. English and Empire Digest Supplement. 


416a. .] — Joel v, Barclay. No. 408a, 

ante . 


420. Add* Annotations : — Refd. Alexander v. Bay* 
son, [1036] 1 K. B. 169 ; Berg v. Sadler & 
Moore, U9S7] 2 K, B. 158. 


421. Add* Annotation: — Consd. Roden t?. Brett, 
[1986] 2 All E. B. 136. 

422. Add. Annotation: — As to (1) Apld. R. w 
Dixon, Southampton Justices, Ex v. Porteous 
(1920), 142 L. TT 697. 

428. Add. Annotation -As to (1) Reid. Pointon 
v. Oox (1926), 130 L. T. 606. 


424a. Information under Licensing Consolida- 

tion Act, 1910 (c. 24) — Form ol conviction.] — 
An information was preferred against applt. 


under sect. 79 (1) (b) of the above Act for 
that he, being the holder of a justices* licence, 
Buffered his premises to be used In con- 
travention of Betting Act, 1863 (c. 119). 
Applt. was convicted, & appealed to quarter 
sessions, who allowed the appeal, on the 
ground that the conviction was bad on the 
face of it because It did not specify what 
contravention of Betting Act, 1863 (c. 119), 
was alleged : — Held : applt. was entitled to 
the precise information to which he would 
have been entitled if he had been prosecuted 
under Betting Act, 1863 (c. 119), & the 
decision of quarter sessions was right. — 
Pointon v. Cox (1920), 130 L. T. 600 ; 91 
J. P. 33 ; 43 T. L. R. 176 ; 26 L. G. R. 101 ; 
28 Oox, 0. 0. 308, D. O. 


Part IV. — Lotteries. 


See, now, Betting & Lotteries Act, 1934 
(c. 68), ss. 21-28. 

483a. Provision for commission without con- 


trol over sales.]-— A co., having bought a 
quantity of note cases at a price of less than 
Is. 6d. each, devised a scheme for selling them 


b 11. .1 — Lampard v. West, 

[19261 S. A. S. R. 29S. — AUS. 

b ill. Similar transactions on 

other days — Admissible .] — Pinchbeck 
v. Glekson, [1920] S. A. 8. R. 379.— 
AUS. 


c j. j — P aterson v. 

Maophhbson, [1924] 8. 0. (J.) 38. — 
SCOT, 

o 11. Right to open 

closed, envelopes.] — Held : the special 
warrant under Betting Act, 1853, s. 11, 
entitled the police to open postal or 
other communications found on the 
premises, although contained in dosed 
envelopes, for the purpose of ascertain- 
ing whether they contained documents 
relating to betting. — Strathbrn v. 
Benson, [1925] 8. O. (J.) 40.— SCOT. 

421 i. Power of arrest.] — ‘Police, 
having obtained a warrant to enter a 
stable (number 4), watched the stable 
for a period of twenty minutes, during 
which it was visited by about twenty 
men, els: of whom carried what 
appeared to be betting slips in their 
hands. On the police approaching the 
stable, accused, who had been In the 
stable all the time, ran into a neigh- 
bouring stable (number 3). one of them 
carrying a bundle of betting lines. 
The police took them back Into stable 
number 4, where they were searched 
& taken into custody, Sc the money 
found on them was seised. The 
accused were convicted & sentenced : — 
Held : the esoape of the accused with 
their papers from the premises to which 
the warrant applied Sc the fact that 
they were thereafter taken back by the 
police to these premises did not render 
the subsequent arrest & seizure illegal 
under the warrant. — Morris v* Lang- 
muir, [10291 S. O. (J.) 103.— SCOT. 


h 1. Joint complaint — One 

defendant calling no evidence, but wish • 
inp to give evidence for co-defendant— 
Mode of trial. V- -Holmes v. Allchurch, 
[19201 8. A. S. R. 256.— AUS. 


h 11. Whether summons or in- 

formation condition precedent,] — Deft, 
was arrested on a warrant issued under 
Betting Act. 1863 (o. 119), s. 11. He 
was brought before the petty sessions 
ot. on the oharge, that he being the 
user of a oertain house situate in the 
city of B., did use the same lor the 
purpose of betting with persons re- 
sorting thereto. On the charge being 
proceeded with before the magistrates 
a preliminary objection was raised to 
the hearing or the oharge on the ground 


( inter alia ) that no summons had been 
served on deft, charging hi m with the 
offence alleged, a summons being, it 
was submitted, a condition precedent 
to any proceedings under the Act 
charging an offence. The magistrates 
dismissed the case without prejudice, 
crat stated a case for the opinion of 
the K. B. D. : — Held : the magistrates 
were wrong in point of law in dismiss- 
ing the oharge on the ground that the 
information or summons was a con- 
dition precedent to the exercise of 
their Jurisdiction Sc it should be re- 
mitted to them to proceed according 
V? law. — R. (Lockhart) v. McKenna, 
[1933] N. I. 21.— 1R. 

sp. Appeal — Principles on which 
court ads. J— R. v. Smith (1920), 87 
B. O. R. 248.— CAN. 

st. Punishment — Whether imprison- 
ment justifiable.] — An accused was 
charged with contraventions of Bet- 
ting Act, 1853, es. 1 & 2 in respect that, 
being the owner of premises, he did, 
on the day libelled, ** open, keep & 
use ” them for the purpose of betting, 
& did “ knowingly & wilfully permit ” 
their use for that purpose. He was 
found guilty as libelled &, having 
admitted three previous convictions, 
was sentenced to four months’ im- 

S risonment without the option of a 
ne. The previous convictions had 
been spread over a period of eighteen 
years, & had been met with fines below 
the maximum. In an appeal by case 
stated, the accused maintained that 
the general conviction was bad, in 
respect that one person could not both 
himself “ keep ” & ** permit the use 
of ” the same premises ; that, on the 
facte, the case was not proved against 
him, as the premises were let to a 
tenant ; &, in any event, that the 
sentence of imprisonment without the 
option of a fine was an unheard of 
sentence for ft betting offence, Sc was 
oppressive : — Held : as regarded the 
conviction, it was competent to charge 
cumulatively the offences pf keeping 
Sc permitting the use of premises for 
betting, Sc further that the facts proved 
warranted the conviction ; hut* as 
regarded the sentence, the case was not 
a suitable one in which to depart, 
without previous warning, from the 
practice of penalising such offences 
with fines only, 8c euoh departure was 
sufficiently capricious to justify the cfc. 
in treating the sentence of imprison- 
ment as oppressive, Sc in substituting 

40 


a fine of £100. Observed, however 
that for the future persons convicted 
of such offences must realise that they 
were liable to be imprisoned without 
the option of a fine. — Graham v. 
Waugh, [1938] S. C. (J.) 108. — SOOT. 

PART IV. SECT. 1. 

d I. .] — Power v . Oanniff 

(1859), 18 1). O. R. 403.— CAN. 

d ii. .] — Lloyd v. Clark 

(1802), 12 O. P. 320.— CAN. 

h i. .] — The accused, who 

was the agent of a cigarette co. at 
Belfast, published a pamphlet advertis- 
ing a prize of Rs.5 which could be 
automatically obtained by purchasers 
of Park Drive cigarettes. Accused sent 
ten currency notes of Rs.6 each to the 
manufacturers of Park Drive cigarettes 
at Belfast, who put each note in a 
packet of cigarettes, mixed those 
packets with other packets which 
contained no notes, & sent them out to 
accused in India. On a prosecution 
of accused under second part of Indian 
Penal Code, a. 294a : — Held : the 
scheme published by accused for dis- 
tribution ot prizes by lot or chance 
amounted to a lottery- — Emperor ». 
Vazirally (1928), I. L. R. 53 Bom. 57. 
— IND. 

430 Ii. .} — Accused invited 

the public to subscribe a large sum for 
an assocn. whose object was said to be 
the relief of people in debt or distress. 
There was no provision for the return 
of the oapital sum, but one-sixth of the 
interest derived therefrom was to be 
used for the objects of the assoon., 
whilst the remainder beoame divisible 
every three months among the sub- 
scribers as cash bonuses. These 
bonuses were distributed by lot :■ — 
Held : a lottery. — A. D, Raj v. King* 
Emperor <1932), I. L. R. lO ^taa. 282. 
—IND. 

n i. Bonds in series — Payment 

not dependent on knowledge or smU.l — 
In a prosecution for a contravention 
of Lotteries Act, 1823. it was established 
that the promoters had formed Sc put 
into execution a scheme for the sale 
of bonds, each of which entitled the 
holder on oertain conditions to 6150. 
To qualify for this sum a participant 
had first to obtain a bond at the oost 
of Is. either from the promoters or 
from a Mend. This was the parent 
of a family of bonds which was brought 
Into existence by a process of sub- 
sales. The holder of the parent bond 
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at a profit, & issued to the public a leaflet in 
accordance with the terms of which the 
scheme was conducted. The leaflet informed 
a person desirous of participating in the 
scheme that on Ailing up & sending in an 


attached order form together with $1 there 
would be sent to him a note oase & a supply 
of the leaflets, the order forms of which would 
be marked with a number allotted to him ; 
that he should get other persons to give 


had to buy from the promoters four 
bonds for 3s. & to sell them to four 
friends for Is. each. These four bonds 
were the first generation. & each of the 
four holders or them had to repeat the 
same process, thus bringing the second 
generation of sixteen bonds Into 
existence. The process had to be 
repeated until the sixth generation 
of 4096 bonds had come into existence, 
making, for the complete series, 5461 
bonds. On the occurrence of this event 
the holder of the parent bond became 
entitled to £150. Not only was each 
Individual bond a member of a family 
of bonds, but It could itself become the 
parent of a new family, & the holder 
of it was entitled to £150 as soon as its 
sixth generation was completed : — 
Held ; the soheme was a lottery* in 
respect that the occurrence of the event 
upon whloh payment fell to be made 
oould neither be approximately pre- 
dicted nor materially Influonf-ed by the 
exercise of any knowledge, c-rperience, 
art, or skill on the part of the holder 
of the parent bond. — Barnes v. 
Strathern [10291 S. C. (J.) 41.— 
SOOT. 

p I. Hot dependent on 

skill alone .] — The chance, which the 
prohibition in Criminal Code against 
lotteries & other species of gambling, 
has in contemplation Is the chance or 
risk which the competitor Is taking. 
Therefore, in a case where he is required 
to estimate a number, the prohibition 
applies unless the correct number can 
be ascertained by skill alone without 
any element of chance, even though 
the number to be estimated is an 
actually existing number at the time 
the estimate is made. — R. v. Irwin, 
R. v . Long, [19281 4 D. L. R. 625 ; [19283 
2 W. W. R. 597 ; 50 Can. Crim. Cas. 
159 ; 23 Alta. L. R. 506.— CAN. 

b (p. 454) i. Conducting “ suit 

clubs. ’] — Held ; a violation of Criminal 
Code, e. 236 (o) (d).— R. v. A. D. 
Murray Tailoring, Ltd., ri926] 3 
W. \V. R. 483 ; 44 Can. Crim. Cas. 346. 
—CAN. 

b (p. 454) If. Club distributing 

” chances ” for prizes with membership 
cards.}— Held : a violation of Criminal 
Code, s. 236. — R. v. Gratton (Ont.) 
(1926), 46 Can. Crim. Cas. 41.— CAN. 

b (p. 454) Hi. — — Giving purchasers 
of goods tickets for club — Club dis- 
tributing prizes.] — Held : a violation of 
Criminal Code, b. 236. — R. v. Roderick 
(Ont.) (1926), 45 Can. Crim. Cas. HO- 
GAN. 

b (p. 454) iv. J— A 

firm of tailors gave each of its customers 
on the weekly payment plan the 
privilege of being a member of a 
u club/' each member of which had 
the ohanoe week by week while the 
payments under his contract were 
uncompleted of having his name 
arbitrarily chosen by the management 
as the member to reoelve a receipt for 
the unpaid balance which entitled him 
to a suit at onoe, without further pay- 
ment : — Held .* the soheme was a 
lottery Sc the conducting of It a viola- 
tion of sect. 236 (1) (c) of the Criminal 

CAN. 

b (p. 454) v. .1— R. o. United 

Profit Sharing System, ltd. (Ont.), 
(1927) ID. L.B. 619 ; 48 Can. Crim. 
C Ea. 154.— CAN, 

b (p. 464) vh Free diOribuUon of 

option certificates.}— h. free distribution 
of option certificates drawn by lot ls 
not a lottery. — R- *• Robinson (1917). 
29 Can, 0. 0. 163.— CAN. 


b (p. 454) vU. — — Contest of eigna * 
tures.) — A contest of signatures Is a 
contest of skill, taste & judgment, 8c, 
therefore, not a lottery. — Brown «. 
Bonnyoastle, [1935] 3 W. W. R. 
636 ; [1936] 1 D. L. R. 295.— CAN. 

b (p. 454) vlli. Appct. In 

pursuance of a scheme for advertising 
its wares obtained customers to pur- 
chase certain cabinets of cutlery 
upon terms which provided that 
customers would be formed into groups 
should pay certain weekly sums to- 
wards the purchase prioe of the cutlery 
& that at monthly intervals, up to a 
total of three selections, appct. would 
select one of Its customers from the 
group. The customer would be 
selected after careful consideration & 
not capriciously Sc eaoh person so 
selected would reoelve the cutlery with- 
out further payments : — Held : the 
scheme was a lottery, & the offence 
proved was an offence within sect. 3 
of Lotteries & Art Unions Act., 1901. — 
Re Willard, Ex p. British Products 
Proprietary, Ltd. (1935), 85 S. R. 
N. S. W. 152 ; 52 N. 8. W. W. N. 39.— 
AUS. 

b (p. 454) ix. — — Picture competi- 
tion.] — A. was the manager of a oertain 
co. which conducted & advertised the 
holding of certain competitions known 
as tho ** Bran Tub Competition.” The 
scheme of the competition was to take 
a sentence from an Australian news- 
paper 8c reproduce it in puzzle form. 
The oompoftoih were Invited to inter- 
pret in words the pictorial rendering 
of the sentence. Tho prize was 
awarded to the pertsou who reproduced 
the precise words of the sentence 
chosen or who got nearest to that 
particular collection of words : — Held : 
the competition was a matter of 
ohance 8c, therefore, a lottery within 
sect. 3 (6) of Lotteries & Art Unions 
Act, 1901-1929.— Re Christensen, 
Exp . Atmore (1930), 53 N. 8. W. W. N. 
66.— AUS. 

b (p. 454) x. .] — A. published an 

advertisement in a newspaper setting 
out the terms of a " competition ” of 
which be was the promoter Sc con- 
troller. The nature of the competi- 
tion was as follows : — A “ frame ” was 
Bet out in the advertisement consisting 
of a number of vertical rows of squares, 
each row containing a different number 
of squares. In each row one of the 
squares contained a letter of tho 
alphabet. To each row was allotted a 
“ clue ” & to each letter a number. 
The competitor was asked to fill in 
the blank squares with letters so as to 
make each row contain a word of as 
many letters as there were squares in 
the row, the word filled in being “ suit- 
able to the clue ” allotted to the 
particular row. Bach letter in tho 
word was then given its numerical 
value & the competitor who supplied 
words the total numerical value of 
which was the highest won the com- 
petition. The advertisement stated 
that tho “missing words” were 
“ ordinary everyday words & that 
they must be “ recognised words suit- 
able to the clues ” Sc must to found in 
Chambers’s dictionary; In the conduct 
of the competition unusual & obsolete 
words used were accepted HeW / the 
magistrate was entitled to find that 
the conduct of the^ competition was 
such as to preclude 
tion of the answers & the competition 

?Ts. w. ss 
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b. (p. 454) vi. — — .] — A colourable 
offering of prizes for sale does not take 
an offence out of the category of a 
lottery.— R. v. McCarthy. [1938] 3 
D. L. R. 750 ; 70 O. 0. C. 401.— CAN. 

sq. Conducting lottery — Sufficiency of 
evidence — Finding of tickets <Sr para 
phemalia.] — Where a charge Is laid 
cinder Criminal Code, s. 236, evidence 
that tiokets 8c other paraphernalia 
suitable for lottery purposes were 
found on the premises of the accused 
does not amount to a primd facie case. 
— R. e. Wong Sim, [1929] 1 D. L. R. 
240; 50 Can. Grim. Cas. 231; [1928] 
3 W. W. R. 492.— CAN. 

sr. Distribution of cash commissions 
dependent on chance,] — The system 
under a scheme known as the Multi- 
plication Bureau operated as follows : 
'* A.” enrolled as a member at a fee of 
£1 8c when he got four new members he 
was entitled to a commission of 15s. 
on the enrolment of the fourth 
member ; when this fourth member got 
three new members "A.” was entitled 
to 12s. 6 d. commission on eaoh, & 
when these three each got three new 
members *' A.” was entitled to 
12a. 6 d. commission on the resulting 
nine enrolmentfl, Sc the process con- 
tinued until the commissions accruing 
to " A.” totalled £1,500 ;—Held : the 
scheme Is to be regarded, in substanoe. 
as one in which the main source of the 
oash commissions is the Indirect en- 
rolments 8c the receipt- of commissions 
arising from such enrolments, or any 
of them, depends purely on chanoe so 
far os the receiving member is con- 
cerned ; 8c the scheme is accordingly a 
lottery.— McLean v. Muroh, [1034] 
N. Z. L. R. Bnpp. 7 > G- L. R. 01— N.Z. 

tv. “ Drawing ” — Meaning of .) — 
The word “ drawing ” used in sect. 294a 
of the Indian Penal Code, in relation 
to lotteries, must be given Its usual 
physical interpretation, & its meaning 
relative to a lottery therefore is that 
lots should be drawn by some 
mechanical or human agency involving 
their ohance extraction. — Gurbakhsh 
Singh r. R. (1934), I. L. R. 16 Lah. 51. 

— End. 

tw. Trading stamps.) — The accused 

was the manufacturer Sc seller of bath 
salts. The salts were delivered to tho 
purchaser in a tin container attached 
to the outside of which by a rubber 
band was a printed slip of paper which 
said “ return this label,” with 10 cents 
to “ our premium department ” & re- 
ceive free a photograph wori-h 31.95. 
The slip was so attached by the accused 
to his goods in pursuance of an arrange- 
ment between him & a photographer 
which provided that the accused would 
sell the goods with the slip attached 
8c the photographer would redeem the 
slip by giving the buyer* of tho goods 
a photograph worth $1.95 in return 
for tho slip & 10 cents. The agree- 
ment also provided for a “ joint 
occupancy ” of the photographer’s 
studio 6c tor its designation os the 
accused’s “ premium department,” but 
there was, in fact, no real joint 
occupancy ; no rent was fixed 8c no 
one ever went into occupation on 
behalf of the accused ; Sc the slips were 
intended to be redeemed, & in fact 
were redeemed, not by the accused, but 
by the photographer : — Held : the 
premium slips were “ trading stamps ” 
within the prohibition of sects. 335 (x) 
& 505 (2) of tho Criminal Oode.dEt. 8. C.. 
19 27.— R. v. McManus, [1938] 3 

W. W. R. 660 ; [1939] ID. L. R. 98; 
71 Can. O. O* 47.— CAN. 
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orders for note cases, using these forms ; 
that he would be entitled to no benefit from 
the first three of these orders, but would be 
paid a commission of 10s. on every other 
order received on his forms & on sales made 
as a result of these orders ; that whenever 
an order was received on one of his forms, 
after the first three, a supply of forms also 
marked with his number would be sent to 
the buyer, & that the participant would be 
paid a commission of 10s. on each of the first 
three sales made by every one to whom one 
of the forms so numbered was sent ; & that 
there was no time limit to the scheme, but 
that the maximum commission payable to a 
participant was £20,000 : — Held: Inasmuch 
os, with the exception of commissions 
resulting from orders directly obtained by 
the participant himself, all the commissions 
which ho received would result from orders 
given by persons over whom he had no con- 
trol & would depend so far as he was con- 
cerned not upon his skill or work but upon 
pure chance, the scheme was a “ lottery ” 
within Lotteries Act, 1823 (c. 00), s. 41. — 
Public Prosecutions Director v. Phillips, 
[1935] 1 K. B. 391 ; 104 L. J. K. B, 73 ; 152 
L. T. 190 ; 98 J. P. 401 ; 51 T. L. R. 54 ; 
78 Sol. Jo. 735 ; 32 L. G. R. 464; 30 Cox, C. C. 
195, D. C. 

433b. Crossword puzzle.] — A newspaper 

published an advertisement of a crossword 
puzzle competition with a ^noney prize, for 
which a competitor entered by posting his 
solution along with a specified fee to the office 
of the newspaper. The puzzle was so con- 
structed that in a number of instances a 
clue could be satisfied by only one word 
having no alternative, while in other in- 
stances the clue suggested two or more 
alternative words which might not all be 
equally appropriate. The competition editor 
had prepared beforehand a test solution of 
the puzzle, & the prize was to be awarded to 
the competitor whose solution happened to 
correspond most closely to that of the com- 
petition editor, although, if all the solutions 
sent in were examined & compared on their 
merits, the solution of that competitor 
might not be found to be intrinsically the 
best : — Held ; the proprietors & the printer 
of the newspaper were guilty of the offence 
of printing & publishing an advertisement of 
a “ lottery ” under Betting & Lotteries Act, 
1934 (c. 58), s. 22 (1) (c) (i). — Coles v . 
Odhams Press, Ltd., [1930] 1 K. B. 410 ; 105 
L. J, K, B. 208 ; 154 L. T. 218 ; 100 J. P. 
86 ; 52 T. L. R. 119 ; 79 Sol. Jo. 860 ; 34 
L. G. R. 34 ; 30 Cox, C. C. 329, D. C. 

Annotation Dittd. Witty v. World Service, Ltd., [1936] 
Ch. 303. 

433c. .] — Stevenson v. Williams (1930), 

80 Sol. Jo. 933, C. A. 

433d. Betting scheme.] — A limited co. em- 


ployed agents to distribute tickets bearing the 
names of races, horses & jockeys, & also the 
name of the co., & an offer to exchange the 
tickets for goods on demand. A member 
of the public receiving a ticket was entitled 
to bet on the combinations named on the 
ticket, in which case if he won he received 
the amount of his bet ; if he lost he was 
entitled to exchange the ticket for goods 
worth sixpence, through the firm’s agentB. 
By conditions on the ticket he paid no money 
to the agents, but undertook to pay 6 d. if 
he lost. The co. & its directors were con- 
victed at petty sessions under Betting & 
Lotteries Act, 1934 (c. 58), & appealed *. — 
Held: (1) the scheme was a lottery; (2) 
the appearance of the name of the co. on 
the tickets, together with evidence that the 
same agent had distributed similar tickets 
which had been exchanged by the co. for 
goods, was evidence connecting the agent 
with the co. — G ordon, Mackay & Co., Ltd. 
v. Watson, [1930] 2 All E. R. 33, D. C. 

433e. .] — Reap, printed a number of 

cards upon the front of each of which a 
' number of bets was set out. The names of a 
number of jockeys were inside each card, <fc 

* the person receiving the card was invited to 
make credit bets on three named jockeys 
winning the whole or part of ante-post bets 
referred to on the front of the card. The 
backer was given an alternative of an 
“ optional bet,” whereby he was permitted to 
make his own selection of any three jockeys 
from the list for any one of the bets on the 
front of the card. Resp. was charged with 
having unlawfully printed certain tickets, in 
connection with a lottery, for use in the 
lottery, contrary to Betting & Lotteries Act, 
1934, s. 22 : — Held : the scheme, which con- 
tained no element of skill, was a lottery, & 
the offence charged was proved. — Barker v. 
Mumby, [1939] 1 All E. R. 011 ; 160 L. T. 
284 ; 103 J. P. 125 ; 55 T. L. R. 410 ; 83 
Sol. Jo. 258 ; 37 L. G. R. 244. 

434. Add. Annotation: — Refd. Kerslake v. Knight 
(1925), 133 L. T. 600. 

443. Add. Annotations : — Apld. Howgate v. Ralph 
(1929), 141 L. T. 512. Consd.'Public Prosecu- 
tions Director v. Phillips, [1935] 1 K. B. 391. 
Refd. Kerslake v. Knight (1925), 133 L. T. 600. 

449, Add. Citations .-—94 L. J. K. B. 919 ; 13^ 
L. T. 606 ; 89 J. P. 142 ; 23 L. G. R. 574 • 
28 Cox, C. C. 27. 

451a. Lotteries authorised by Act of Parliament — 
Must be Parliament of United Kingdom.] — 
The exception in Lotteries Act, 1823 (c. 60). 
s. 41, which prohibits the sale of tickets ir 
any lottery, “ except such as are or shall be 
authorised by this or some other Act o 
Parliament,” does not include a lottery 
authorised by any body other than the 
Parliament of the United Kingdom. — R. v. 


PART,* IV. SECT. 3. 

st. Art unions — Whether exempt under 
Criminal Code* «. 230.] — R. v. LeBlanc 
(Ont.) (1026), 46 Can. Crim. Ca s. 38.— 
CAN. 

iw. State lottery — Liability for re- 
sale of tickets. ] — Sect. 5 of State Lot- 
teries Act, 1930, provides that “ Any 
subscriber or contributor to a state 
Lottery . . . shall be freed & dis- 
obar eu frem all penalties, suits, pro- 


secutions & liabilities to which by law 
he would be liable but for this Act as 
being’ concerned in an illegal lottery, 
littlegoe, or unlawful game. . . N. 
subscribed to a State Lottery & pur- 
chased a number of tickets. Shares 
in each of the tickets so obtained were 
sold to other persons. N. was charged 
with knowingly allowing a room to be 
used for the sale of shares in ohanoee 
for the disposal of money by ohanoe 
in oontravention of the Gaming 8c 
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Betting Act, 1912: — Held: (1) appet. 
was guilty of an offence within sects. 

& 17 of Gaming 8c Betting Act, 1912 
(2) sect. 5 of State Lotteries Act die 
not afford him protection, as tha 
sect, is limited to the acquisition o 
tickets in State Lotteries sc does no 
confer an unfettered transferable right 
on the holder of a ticket. — R ubs&li 
e. Naylor (1932), 32 8. R. N. 8. W. 
188 ; 49 N. 8. W. W. N, 63.— AUS. 
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Registrar of Joint Stock Companies, 
Ex p. More, [1931] 2 K. B. 197; 100 L. J. 

K. B. 638 ; 145 L. T. 522 ; 95 J. P. 137 ; 47 
T. L. R. 383 ; 29 L. G. R. 452, C. A. 

457. Add . Annotation : — Refd. Milne v. Comi*. of 
Police for City of London, [1939] 3 All E. R. 
399. 

462. Add, Annotations : — Consd. A.-G. v. Walker- 
gate Press, Ltd. ; A.-G. v . Bloomfield ; A.-G. 
v. Carlton (1930), 142 L. T. 408. 

462a. Liability of individual 

directors.] — (1) Liability under above sect, 
attaches, if there has been publication of a 
proposal or scheme for a lottery, although the 
matter has not actually proceeded to a 
lottery. 

(2) A limited co. is not liable to the penal- 
ties prescribed by above sect., but directors, 
who have issued a proposal jointly with a 
limited co., are liable. They are, however, 
liable only for one penalty between them in 
respect of each offence committed. — A.-G. 
v. Walkergatb Press, Ltd. ; A.-G. v . 
Bloomfield ; A.-G. v . Carlton (1930), 142 

L. T. 408 ; 94 J. J*. 90 ; 46 T. L. R. 177 ; 
74 Sol. Jo. 100 ; 28 L. G. R. 235 ; 29 Cox, 
C. C. 68. As to (2) Consd. Green v. Kursaal 
(Southend-on-Sea) Estates, Ltd., [1937] 1 
All E. R. 732. 

464. Add. Annotation : — Apld. Ranson v. Burgess 
(1927), 137 L. T. 530. 

464a. .] — A printer printed and sold to a 

purchaser a set of tickets adapted for use in 


a lottery, but no lottery was then in existence. 
The purpose was that the purchaser should 
institute & carry on a lottery by means of the 
tickets, by reselling them singly & providing 
out of the proceeds a prize for the holder of 
the winning ticket. The printer took no 
further interest, financial or otherwise, in the 
matter, beyond the original purchase price 
for the sale of the tickets as a set: — Held: 
the printer was properly convicted of publish- 
ing a proposal or scheme for the sale of tickets 
or chances in a lottery contrary to the above 
sect. — Ranson v. Burgess (1927), 137 L. T. 
530 ; 91 J. P. 133 ; 43 T. L. R. 561 ; 25 
L. G. R. 378 ; 28 Cox, O. 0. 426, D. C. 

Annotations: — Folld. A.-G. v. Walkergato Press, Ltd. ; A.-G. 
v. Bloomfield ; A.-G. v. Carlton (1930). 142 L. T. 408. 

464b. Distribution of circulars advertising 

lottery.] — Resp. employed canvassers to call 
from house to house, inviting persons to 
undertake to buy tea from her regularly. 
Each week the canvassers carried with them 
handbills which declared that : “ To adver- 
tise our famous tea we will distribute among 
our customers cash gifts of £3 and £6,” as the 
purchaser bought one or two packets of tea 
per week. The circular continued : “ Each 
customer’s name is entered in rotation in 
our ledger and cash gifts are paid out accord- 
ingly.” The names & addresses of new cus- 
tomers were entered in the ledger in the exact 
order in which they had been obtained, the 
list of one canvasser’s customers on his return 
to the office being completely entered before 
that of the next was begun. Resp. awarded 


PART IV. SECT. 4. 

o i. .] — Throe pursuers sued 

a defender for payment of balances due 
to them under a contract whereby, as 
they averred, the four parties had 
contributed equally to the purchase of 
a ticket In a foreign lottery, tho ticket 
to be taken in defender’s name & any 
proceeds to be divided equally among 
the parties. Defender, who disputed 
that any balances were due, averred 
that he had purchased tho ticket in 
Scotland before any contract had been 
entered Into, & he pleaded that the 
action was incompetent in respect that 
it was based on a pactum illicitum. 
The proceeds of the ticket In quostion 
arose in part from a subsale to a Glas- 
gow bookmaker : — Held : ( 1 ) a lottery 
was not illegal by the common Jaw of 
Scotland ; (2) the lottery in question 
was not illegal by statute. Betting & 
Lotteries Act, 1934, s. 21, having 
no application to foreign lotteries ; 

(3) sect. 22 (1), while applying to 
foreign lotteries, did not make the 
purchase of a ticket in a foreign 
country, or the sotting up of a partner- 
ship for that purpose, illegal ; 

(4) accordingly, the contract, as averred 
by pursuers, was capable of lawful 
performance ; but (5) having regard to 
the different account of the trans- 
action given by defender. It was 
impossible either to sustain or to repel 
defender’s plea until the facts had 
been ascertained. Proof before answer 
allowed. — Clayton v. Clayton, [19373 
S. C. 619,— SCOT. 


PART IV. SECT. 5, 8UB-SECT. 1. 

h (p. 458) i. .1 — A person 

who merely sells & distributes by 
himself or agents tickets In a lottery 
which is controlled & managed in 
(mother country, e.g., Australia, where 
the winners of the prises are deter- 
mined, is not guilty of the offence 
under sect. 236 (1) (c) of the Criminal 
Code, as amended by 1935, e. 56, s. 3, 


of conducting a sobemo for the pur- 
pose of determini jg the winners of 
proporty proposed t.j be disposed of 
by inode of chance. Soc»,. 69 (1) (b) of 
the Code does not assist n sustaining 
his conviction for said offence. — ft. v. 
Ranking, [1939] 1 W. W. R. 14 ; 
[1938] 4 D. L. R. 201 ; 53 B. C. R. 109 ; 
70 Can. C. C. 354.— CAN. 


q L .] — Defts. conducted in 

public a series of games known as 
h diggers' bagatelle.” Bystanders were 
Invited to take part In each game on 
payment of threepence to defts. The 
winner of a game received from defts. 
the sum of ninepenoe, & became 
entitled to Join in the next game with- 
out charge : — Held : defts. did not 
thereby “ dispose ” of any “ property ” 
within Police Offences Act, 1915. 
s. 88 ( b ). — Deelf.y v. MoEvoy, [19281 
V. L. R. 117 ; [1928] Argus L. R. 47.— 
AU8. 


q ii. .] — On a charge of unlaw- 
fully selling tickets for disposing of 
property by a mode of chance, contrary 
to sect. 236 (b) of Criminal Code, 
R. S. C., 1927, the proper test to be 
applied In determining whether the 
offence has been established is tho 
intention & purpose for which the 
tickets were sold. To say that, since 
the scheme is such that when all 
purchasers of tickets are unlucky no 
property or prize is disposed of, 
the tickets were, therefore, not sold 
for “ disposing of property,” is to 
apply an erroneous test. “ Property ” 
within sect. 236 (b), includes money.- — 
R. v. Sam Chow, [1938] 1 W. W. R. 
458.— CAN. 

■ i, Pak-ku-pue .] — The game of 

Pak-ku-pue is a lottery within Law 7 
of 1890. — R. v. Lew Hoi, [19373 A. D. 
215.— S. AF. 

b (p. 459) i. ” Property " in- 

cludes money.)—" Property in sect. 
236 (c) of Criminal Code includes 
money, & the fact that there may be 
a period during which the amount to 
be given away under the scheme in 
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question Is unascertained la Immaterial. 
— R. v. Brewkhton, [1936] 3 W. W. R. 
433 : 4 D. L. It. 703 ; 6 Can. O. C. 60 ; 

6 F. L. J. (Can.) 211.— CAN. 

■w. Sale of gambling device .1 — A vio- 
lation of Criminal Code, s. 236 (b), may 
be proved, although there is no evidence 
that at the time of the sale of the devise 
in quostion, e.g., a punch board, there 
was a conscious arrangement between 
the buyer & seller that some property 
would be disposed of by ebanoo by 
means of the dovice. The essential 
inquiry is, what is the purpose or 
known intended use of the device. — 
R. v. Heise, [1926] 1 D. L. R. 60; 
[1925] 3 W. W. R. 724 — CAN. 

■y. Knowingly conveying articles for 
use in lottery.] — Accused, the driver of 
a motor truck who had a contract with 
a mercantile co. to transport its goods, 
was under its Instructions bringing 30 
cases of goods to its premises from tho 
customs warobouse when he was 
stoppod under a search warrant & 
10 of the cases were found to contain 
the paper slips in question. These 
papers when seized wore In a stato in 
which they could bo adapted to either 
a lawful or unlawful use : — Held : 
tho conviction must be quashed, since, 
assuming that tho finding that the co, 
had imported the papers with the 
intention of illegal use was justified, 
there was no evidence to support tho 
finding that applt. had knowledge of 
that Intention.— R. v. Louie How, 
[1936] 2 W. W. R. 638.— CAN. 

■z. Exemptions — Lessee of fair 
grounds association.] — A lessee of a 
fair grounds assoon. Is within the 
exemptions proviso relating to lot- 
teries in Criminal Code, s. 230 (e). — 
R. v. Beasley, [1930] 2D. L. R. 377 ; 
O. R. 299 ; 65 Can. C. 0. 337. — CAN. 

•d. Conveying tickets — Necessity for 
mens rea.y— A truckman conveying 
lottery tickets without knowledge of 
their character commits no offence. — 
R. v. How, [19361 4 D. L. R. 389 : 66 
Can. C. C, 250 ; 50 B. O. R. 554.— CAN. 
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her bonus each week to the next customer 
whose name was on the list after that of the 
customer last to receive a bonus, provided 
that the customer was still regularly buying 
the tea. The names of customers who ceased 
to buy the tea weekly were struck out of 
the list, thus advancing the names of 
customers below them. It was stated in one 
of the circulars that during the twenty-four 
weeks ending in June, 1925, resp. had paid 
out £1,920 by way of bonus gifts. Applt., 
a superintendent of police, preferred an 
information against resp., charging her with 
publishing a proposal or scheme for tile sale 
of chances in a lottery not authorised by 
Act of Parliament, contrary to above Act. 
The stipendiary magistrate dismissed the 
information holding that resp. had not 
published a proposal or scheme for the sale 
of chances in a lottery ; — Held : there were 
no materials to justify the magistrate in so 
holding. The case must be remitted to him 
with the direction to convict. — Howgatb v. 
Ralph (1929), 141 L. T. 512 ; 93 J. P. 127 ; 
46 T. L. R. 426 ; 73 Sol. Jo. 253 ; 27 L. G. R. 
432 ; 28 Cox, C. C. 633, D. C. 

dnnataHon ^RfAtL Public Prosecutions Director v. Phillips, 
[1935] 1 El* B. 391* 

466a. , “ Shall be deemed to be a rogue & vagabond ” 
— What must be proved — Lotteries Act, 1823 
(c. 60), s. 41.} — When a person is charged 
under Lotteries* Act, 1823 (c. 60), s. 41, with 
selling tickets in a lottery it is not necessary 
to show that he has the “ status ” or “ mode 
of life ” of a rogue & vagabond. The effect 
of the section is that any person selling such 
tickets is to be punished as if he were 
. & vagabond. — Prothero v. Watson 
145 L. T. 643 ; 96 J. P. 184 ; 47 T. L. 

76 Sol. Jo. 629 ; 29 L. G. R. 628 ; 

0. 0. 370, D. C. 

466b. Selling “ tickets in any lottery ** — Lotteries 


a rogue 
(1931), 
R. 627 ; 
29 Cox, 


Aet, 1826 (o. 60), s. 41 — Proposed lottery.] — 
The expression ** tickets in any lottery 41 in 
Lotteries Act, 1823 (c. 60), s. 41, means 
tickets in a proposed lottery. — Barker v. 
Wood (1932), 48 T. L. R. 402 ; 76 Sol. Jo. 
307, D. 0. 

466c. Proceeds of lottery — Refusal of Home Secre- 
tary to exercise Jurisdiction — Whether bona 
vacantia.] — May v. Thomas (1984), 78 Sol. 
Jo. 413. 

486<L Possession of ticket for sale or distribution — 
Possession as custodian for syndicate.] — 

Applt., received from the purchaser a block 
of forty-eight tickets in a lottery on behalf of 
a syndicate comprising twenty-one persons, 
including applt. He collected from each 
member 2 a. a week & himself set aside a 
similar amount weekly, As subsequently 
paid over the money collected by him to the 
purchaser of the tickets. The whole of the 
forty -eight tickets were held by the syndicate 
on behalf of all the members, each member 
holding a twenty-first part in the whole of 
the tickets. No individual member was 
entitled to any ticket or tickets, & any prize 
won by means of any of the tickets would 

* have been divided equally between the 
members of the syndicate. Applt. was con- 
victed under Betting <fc Lotteries Act, 1934 
(c. 68), s. 22 (1) (6) of having the tickets in 
his possession for the purpose of sale or dis- 
tribution : — Held : there was no evidence 
that any ticket was in applt.’s possession for 
either purpose, as the intention was that all 
the tickets should be held by him as custodian 
on behalf of all the members & no sub-sale 
of tickets between members was ever in con- 
templation, <fc the conviction must, accord- 
ingly, be quashed. — Gorfihld v. Dolby 
(1936), 164 L. T. 266 ; 100 J. P. 75 ; 62 
T. L. R. 139 ; 80 Sol. Jo. 128 ; 34 L. G. R. 
97 ; 30 Cox, C. O. 341, D. C. 


Part V. — Races and Racecourses. 

472. Add . AnnotcUion ’zrReW. Weddle, Beck v. I 479. Add. Annotation Distd. Ellesmere v. Wal- 
Hackett, [1929] 1 K. B. 321. ( lace, 11929] 2 Ch. 1. 


PART IV. SECT. 5. SUB-SECT. 2. 

w. Action by wife against husband. ] — 
In an action by a common informer 
under sect. 286 (8) of the Criminal 
Code, pltf. being wife of deft. Held : 
judgment should not be granted elnoe 
there was a suspicion of collusion & 
also that there was no proof that by 
the law of Canada a wife can sue her 
husband.— Dinning v. Dinning, [19821 
O. R. 208 : 8D.L.R. 905 ; 57 O. a 0. 
893. — CAN. 

sd. Proceedings for 

for code— Whither 

wrought en action to have .v 
that a contest in connection with an 
automobile show in whioh deft, won an 
automobile was contrary to sect. 286 (3) 
of the Criminal Code. 8c that said 
automobile be forfeited to him. Upon 

S an application bydeft, the referee, 
uwuant to K. B.R.987. ordered pltf. 

) secure deft.’s costs. Pltf. appealed : 
■^rHeld : sect. 236 (8) of the Criminal 
Code confers a right Of notion which 
te no way can be diminished or im- 
paired hy K. B. R. 987 ; nor istt 


ordered.}— PI 
It declared 


required that said rule shall ap 
order that due enforcement of V 

shall be upheld. — B rown r. L. - . 

[19341 2 W. W R. 570 ; 4 D. L7K 
608 ; 42 Man. L. R. 829 ; 62 C. C. a 
84.— CAN. 

•f. Forfeiture of property toon,] — 
There is no discretionary power not to 
adjudge a forfeiture of property won 
toa lottery. — S aunders v. Moluson 
(4981), 62 Can. O. C. 274.— CAN. 

•1. Destruction qf “ documents ” — 
W/uxi are.} — A bookmaker was con- 
victed, under Betting 8c Lotteries Act, 
1934, b. 22. of baring conducted an 
literal lottery. The sheriff ^substitute 
ordered forfeiture of one ten-shilling 
note, 8c the destruction of all coupons 
prqduoed in the case, but refused to 
order destruction of postal orders, 
money orders 8c cheques, which repre- 
sented payments to the accused by 
persons taking part in the lottery In 
respect of their tickets therein: — 
Held: the postal orders, etc., in 
question, since they rspveoented the 
prioe of tickets in i the Tottery, were 
1 documents ' relating to the conduct 
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of the lottery within 1934 Act, s. 30 (3), 
8c, accordingly, they fell to be 
destroyed. — Strang v. Adair, (1936] 
S. O. (J.) 58.— SOOT. 


PART V. SECT. 1, SUB-SECT. 8. 

sy. Courting — Vat of mechanical hart 
— Whether within Owning «fr Betting 
Act, 1912, s. 7.] — Resp. attended a 
II censed racecourse on wMoh^a sport 
co n s i sti ng of the pursuit of a mechanical 
hare by dogs was held, 6c made bets 
on several of the dogs. He was charged 
before a magistrate with an oflenoe 
under above sect., 8c the magistrate 
held, as a matter of law, on the evidence 
before him, that the pursuit of a 
mechanical hare by dogs was “ cours- 
ing " within above Beet., 8c dismissed 
the information : — Held; The pursuit 
of a mechanical hare by dogs was not 
“coursing” within above sect., & 
the determination of the magistrate 
was erroneous in point of law.— 

143.— AUS. 
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Sect. 2. — RACECOURSES. 

(Vol. XXV., p. 460.) 

Racecourse betting.] — See Racecourse Bet- 
ting Act, 1928 (c. 41) ; Betting Sc Lotteries 
Act, 1934 (c. 68), ss. 1-20. 

480a. Powers of Control Board — Payment of 

commission for plaolng bets on totallsators 
of Board.] — The Racecourse Betting Control 
Board was established as a statutory 
body with powers to set up Sc operate totali- 
sators on approved racecourses for the pur- 
poses of betting, subject to the conditions 
required by the Act being observed. In the 
years 1929 to 1933 inclusive the Board had 
entered into a series of agreements with two 
cos., in order to procure the collection of bets 
from persons not on the racecourse on race 
days, & the placing of such bets on the 
totalisator on the course. The Board agreed 
to pay commission at certain rates dependent 
on the amount of money placed by means 
of such bets, Sc also the expenses of its agents 
in collecting Sc telephoning the bets to the 
course, such commission & expenses being 
paid by the Board out of the totalisator fund. 
The Board also agreed with one of the cos. 
to provide at its own expense all reasonable 
facilities required by the co. for the purpose 
of its business on the authorised racecourses 
Sc to make contributions towards the initial 
expenses of that co. In an action brought 
at the relation of the secretary of a book- 
makers* organisation, asking for a declaration 
that such agreements Sc payments were 
invalid & ultra vires the Board : — H'dd : 
(1) the action of the Board in agreeing to pay 
the commission Sc the expenses of providing 
facilities on the authorised racecourses was 
reasonably incidental to the power conferred 
on the Board by Racecourse Betting Act, 
1928 (c. 41), Sc was therefore not ultra vires. 
In so doing the Board was only taking steps 
to increase the bets placed on the totalisators 
on the courses ; (2) in contributing towards 
the preliminary expenses of one of the cos. 
the Board was acting ultra vires , as it was 
thereby assisting in the general business of 
the co. which as between itself Sc its cus- 
tomers was carrying on “ off-the-course ” 
betting. — A.-G. v. Racecourse Betting 
Control Board, (1935] Ch. 34 ; 104 L. J. Ch. 
13 ; 152 L. T. 146 ; 51 T. L. R. 36 ; 78 Sol. 
Jo. 783, C. A. 

480b. Contribution to expenses of com- 

pany collecting bets.] — A.-G. v . Racecourse 
Betting Control Board, No. 480a, ante . 

480c. Excessive dividend paid — Mistake of 

fact — Whether recoverable.] — Deft, made a 
bet on the totalisator & won £42 10s. Intend- 
ing to pay him forty one-pound notes, a 
clerk, employed by pltfs., paid him forty 
five-pound notes. When this was discovered, 
deft, offered to pay back any sum pltfs. could 
prove he had been overpaid. Seventeen 
of the five-pound notes in his possession 
were proved by the serial numbers to have 
been paid to him bv pltfs., Sc this £85 was 
returned to them, feme 4 of the Totalisator 
Rules made by pltfs. under the provisions of 
the Racecourse Betting Act, 1928, s. 2 (8), 


contains the following provision : “ Dividends 
should be examined before leaving these 
windows, as mistakes cannot be rectified 
later.” Upon an action being brought to 
recover the balance of the amount by which 
deft, had been overpaid, deft, counterclaimed 
for the sum of £85 he had repaid, Sc it was 
contended on his behalf that rule 4 was 
bilateral, Sc applied equally whether pltfs. 
had paid a backer too much or too little : — 
Held : the rules were not any part of the 
contract between the parties, Sc did not 
affect pltfs.* common law rights to recover 
money paid under a mistake of fact. — 
Racecourse Betting Control Board v. 
Mount, [1938] 3 All E. B. 647 ; 159 L. T. 
379 ; 54 T. L. R. 1072 ; 82 Sol. Jo. 605, C. A. 

480(1. Admission fee to bookmakers — How cal- 
culated.] — Reaps.’ charge to members of the 
public for admission to their dog-track was 
Is. 6d., including 3d. for a race card Sc 2£d. 
entertainment tax. Applt., a bookmaker, 
was charged 0s. 3d., which represented five 
times the admission fee less the cost of the 
race card, but he maintained that the actual 
admission fee, after deducting price of race 
card Sc entertainment tax, was Is. Old., Sc 
that he should not have been charged more 
than five times that sum, plus one enter- 
tainment tax of 2 Id. Sc one race card, making 
a total of 5s. 8d. The figure returned to the 
revenue authorities, for the purpose of 
■Finance (New Duties) Act, 1916, s, 1, as the 
payment for admission to the track was 
is. 3 Id. In assessing entertainment duty, 
the authorities allowed 3d. in respect of the 
race card, & assessed duty on a net figure of 
Is. Old. An information against reaps, 
alleging that they had contravened sect. 13 
of the Act of 1934 was dismissed by the 
magistrate. Thereupon this appeal was 
brought : — Held ; the charge made to applt. 
was correctly based on the highest sum paid 
by members of the public, as provided by 
sect. 13 (1) of the Act of 1934, without 
reference to how that sum was made up, 
Sc the position of reaps, with regard to the 
revenue authorities was irrelevant to the 
present case. — Pearson v. Wandsworth 
Stadium, Ltd., [1939] 3 All E. R. 93 ; 101 
L. T. 40 ; 103 J. P. 275 ; 56 T. L. R. 725 ; 83 
Sol. Jo. 525 ; 37 L. G. R. 508, D. 0. 

483. Add. Annotations : — Retd. Ellesmere v. Wal- 
lace, [1929] 2 Oh. 1 j Cipriani v, Burnett, 
[1933] A. O. 83. 

483a. — — .] — A contract may make the 

award of a specified tribunal a condition pre- 
cedent to an action at law without doing so 
in terms. 

The tickets sold for a sweepstake in con- 
nection with a race meeting in Trinidad 
stated : 44 This ticket is sold subject to the 
condition that in the event of any dispute 
arising with respect to any matters connected 
with the drawing of the sweepstake, or the 
awarding of the prizes, the decision of the 
stewards of the Trinidad Turf Club thereon 
shall be accepted as final ** : — Held : the 
terms of the ticket, having regard to the 
circumstances belonging to it, made a decision 


PART V. SECT. 8. 

to. Refusal of admission — Vaiidiiv of bve-law.] — Natlob v. Stbfbxn. f 1 9S7 J S W. W. R. 601* — ADS. 
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by the stewards a condition precedent to any 
action to recover the stakes. — C ipriani v. 
Burnett, [1933] A. O. 83; 102 L. J. P. 0. 
118; 148L.T. 148, P. 0. 


484. Add. Annotation : — Reid. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1. 

490. Add. Annotation ; — -Retd. Cipriani v. Burnett, 
[1933] A. C. 83. 


Part VI. — Competitions 


496. Add. Annotations : — Dlstd. Suttle v. Cresswell 
(1925), 42 T. L. R. 75. Consd. Coles v. 
Odhams Press, Ltd., [1936] 1 K. B. 416. 

497. Add. Annotation : — Reid. Suttle v. Cresswell 
(1925), 42 T. L. R. 75. 

498. Add. Annotations : — Apld. Suttle v. Cresswell 
(1025), 42 T. L. R. 75. Consd. Shuttleworth 
v. Leeds Greyhound Assocn., [1933] 1 K. B. 
400. 

501. Add. Annotation : — Reid. Suttle v . Cresswell 
(1925), 42 T. L. R. 76. 

501a. Betting & Lotteries Act, 1934 (o. 58), s. 26 — 
Betting pool business — What amounts to.] — 

A co. whose only trade or business was that 
of a bookmaker as defined in Part I. of the 
Betting & Lotteries Act, 1934 (c. 58), ad- 
vertised a “ football pool ” in a weekly news- 
paper. Readers were thereby invited to fill 
in coupons relating to anv one or more of a 
series of football matches to be played on the 
following Saturday, with tneir respective 
forecasts of the results, including the score, 
& to stake a named sum thereon. Under 
the ruleB of the pool entrants were required 
. on the day before the matches were played 
to remit the coupons they had filled up to 
the co. with a promise in writing, duly signed, 
to pay the amount they were staking in case 
they lost, on the Tuesday following. The 
total amount received from entrants, less 
10 per cent., was distributed bv the co. 
among those whose forecasts turned out to be 
correct, or most nearly correct. On a motion 
by pltf., a director of deft, co., for an in- 
junction to restrain them from so conducting 
the pool : — Held : the pool was not a “ com- 


petition in which prizes are offered for fore- 
casts of the result ... of & future event ” 
within the prohibition contained in Betting 
& Lotteries Act, 1934 (c. 68), s. 26, but a 
pari-mutuel or pool betting operation con- 
ducted by a bookmaker, & therefore lawful 
within sect. 3 & the proviso to sect. 26 of the 
Act. — Elderton v. United Kingdom Total- 
I8ator Co., Ltd., [1935] Ch. 373 ; 104 

L. J. Ch. 105 ; 152 L. T. 549 ; 99 J. P. 179 ; 
51 T. L. R. 237 ; 79 Sol. Jo. 126 ; 33 L. G. R. 
176. 

502. Add. Annotations : — As to (1) Consd. Coles 
v. Odhams Press, Ltd., [1936] 1 K. B. 416. 

* As to (3) Refd. Greenberg v. Cooperstein, 
* [1926] Ch. 057. 

503. Add. Annotation : — Refd. Coles v. Odhams 
Press, Ltd., [1936] 1 K. B. 416. 

504a. Determination of order of popularity of 

specified articles.] — The ' proprietors of a 
number of commodities organised, for adver- 
tisement purposes, a competition in which 
customers were asked to place thirteen named 
articles in the order of their popularity as 
shown by the actual voting of the entrants 
themselves. A number of money & other 
prizes were offered to those whose lists most 
nearly agreed with that shown by the voting 
as a whole. No entrance fee was charged, 
but each entrance form had to be accom- 
panied by part of a bag or wrapper from one 
of the named articles : — Held ; since the 
competitors were not asked to judge the real 
merits of the articles but to guess how other 
people would guess at their popularity, there 
was material on which a magistrate was 


PART V. SECT. 3. 

484 i. Finality of decision — Absence 
of final decision. 1 — Where a challenge 
cup, to be won In a bicycle race between 
com pet ! hk clubs, was held by trustees 
under an Instrument of trust, by which 
all arrangements pertaining to the 
course, race, protests & matters “ con- 
nected with the welfare of the oup ** 
were to be decided by the trustees 
according to certain rules, the ot.. 
upon the mere allegation of fraud, Sc 
before any decision of the trustees, 
refused to exercise Jurisdiction restrain- 
ing the trustees from parting with the 
enp to an alleged winner under protest, 
upon the ground that one of the win- 
ning riders did not go round the course, 
that being a matter of tact for the 
decision of the trustees.-—Ross v. Obr 
(1894), 25 O. R.* 695. — CAN. 

484 li. Appeal to committee of 

Turf Club — Powers of committee - 
Montgomery v. Lee Steers (1926), 
29 W. A. L. R. 70.— AUS. 

PART VI. SECT. 1. 

d I. Receipt of money with 

coupons — Whether offence under Street 
Betting Act.) — In a complaint under 
Street Betting. Act, 1906, it waa proved 
that accused reoeived in the street 


from various persons a large number of 
slips accompanied by sums of money. 
The sllpB were odd pieces of paper, 
upon each of which were written the 
names of at least one group of eight 
football teams, to which was added a 
name, number or other symbol, for 
identifying the sender of the slip. 
Accused did not submit lists of football 
teams for the purpose of selection, 
the names of such teams being selected 
by the senders of the slips from lists 
of teams advertised or reported in the 
public press to play on the Saturday 
following the date on wnioh the slips 
were reoeived by accused. The teams 
selected were those which the senders 
of the slips predicted would be winning 
teams on that Saturday. Along with 
each slip was sent Is., the understanding 
being that, after the results of the 
matches were published, accused would 
examine the forecasts made, 8c there- 
after would deduct from the money 
reoeived a sum in name of commission, 
Sc hand over the balance to the person 
sending in the correct forecast ft only 
one forecast was correct, or, If more 
than one foreoast was correct, an equal 
share of suoh balance to each of the 
senders ot correct forecasts. If no 
correct selection was sent in there 
was no distribution, & the whole 
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contributions were carried forward to 
the next week ; which procedure was 
repeated until a correct forecast was 
made, or until the end of the football 
Boason arrived, when if there had been 
no correct selection reoeived, the 
money in hand, less a commission to the 
Accused, was distributed among those 
who had sent it : — Held : accused was 
engaged in betting transactions Sc was 
guilty of an offence under Street 
Betting Aot, 1906. — Yeudall v. 
McQuilkik, [19281 S. C. (J.) 54.— 
SCOT. 


PART VI. SECT. 2. 
n l. Estimate of future 'tempera- 

tures. ) — The publication of the Scheme 
in question herein by which deft, 
offered prizes tor the nearest estimates 
of the average temperatures of seven 
named cities on a future date Sc the 
attendance at the Regina Fair on 
certain future days. Sc under which 
those invited to compete were supplied 
with statistical information to assist 
them in making their estimates, was 
held not to be a violation of s. 326 (a) 
of the Criminal Code. — R v. Regina 
Agricultural Sc Industrial Exhibi- 
tion assocn., Ltd., [1932J 2W.W.H. 
131.— CAN. 
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justified in finding that the result depended 
entirely on chance & in convicting the 
advertising manager of the promoters of an 
offence under Lotteries Act, 1823 (c. 60), s. 41, 
— Hobbs v. Ward (1929), 93 J. P. 163 ; 45 
T. L. R. 373 ; 27 L. G. R. 410, D. C. 

Annotations: — Folld. Challln v. Warrender (1930b 144 L. T. 

437. Consd. Coles v. Odhams Press, Ltd., [1936] 1 K. B. 

416. 

504b. Determination of order of popularity of 

theatrical r61es.]— Reaps, sent to members of 
the theatrical profession & to persons whose 
names appeared in “ Who’s Who M books of 
10s. tickets in a “ Grand National Mutual 
Subscription Fund in aid of the Ellen Terry 
Memorial Museum ” with a request to sell 
the tickets among their friends & return the 
counterfoils & money by a certain date. An 
accompanying circular explained that 25 per 
cent, of the money subscribed would be 
devoted to the museum & that the remaining 
75 per cent, would be distributed “ in such 
manner as the organisers in their absolute 
discretion shall think fit,*’ but that £20,000 
would be distributed in prizes. It was 
apparently originally contemplated that the 
money should be used for a sweepstake on 
the Grand National horse race, but owing to 
a communication from the police there was 
substituted a scheme whereby subscribers 
were invited to place in order of popularity, 
as shown by the general votes of the com- 
petitors, ten rdles played by the late Dame 
Ellen Terry : — Held : the scheme was a 
lottery. The fact that the original books of 
tickets were sent only to members of the 
theatrical profession <fc persons in ‘ Who’s 
Who ” did not so limit the class of com- 
petitors as to render it possible by any 
element of skill to arrive at a reasonable 
forecast of how they would vote ; especially 
as they might be expected to sell many 
tickets to persons outside those two cate- 


gories, so that the competition was in effect 
open to the public. — C hallis t>. Warrendkr 
( 1936), 144 L. T. 437 ; 95 J. P. 39; 47 
T. L. R. 123 ; 29 L. G. R. 109 ; 29 Cox, C. C. 
251. 

505. Add. Annotations : — Apld. Hobbs v . Ward 
(1929), 93 J. P. 163. Consd. Coles v . Odhams 
Press, Ltd., [1936] 1 K. B. 416. 

506. Add. Annotations : — DIstd. Hobbs v. Ward 
(1929), 93 J. P. 163. Consd. Coles v. Odhams 
Press, Ltd., [1936] 1 K. B. 416. 

506a. Picture puzzle competition.] — A com- 

petition was advertised in a newspaper in 
which a money prize was offered to the reader 
sending in the best solution of a picture 
puzzle illustrated in the same issue. The 
puzzle consisted of a Bet of nine small sketches 
each intended to depict the name, as spelt or 
pronounced, of some place in the United 
Kingdom. A list of names providing clues 
was given. Competitors were required to fill 
in blank forms with their solutions & send 
them in to the editor with entrance fees. 
The artist who drew the sketches was in- 
structed to make some of them capable of 
representing one or other of two or three 
different places. In an action brought to 
test the legality of the competition : — Held : 

(1) success in the competition depended on 
the exercise of a substantial degree of skill, 
there being no predetermined solution of the 
puzzle, & therefore it did not come within 
the prohibition contained in Betting & 
Lotteries Act, 1934 (c. 58), s. 26 (1) (b) ; 

(2) the competition was not a “ game ” 
within the prohibition of Betting Act, 1853 
(c. 119), s. 1. — Witty v. World Service, 
Ltd., [1936] Ch. 303 ; 105 L. J. Ch. 63 ; 
154 L. T. 491 ; 100 J. P. 68 ; 52 T. L. R. 
235 ; 79 Sol. Jo. 966 ; 34 L. G. R. 150 ; 30 
Cox, C. C. 375. 


GARAGE. 


See Nuisance. 
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GAS. 

Part II. — Lands and Works. 


10. Add. Citations .--04 L. J. Oh. 382 ; 183 L. T. 

666 ; 80 J. P. 177 ; 23 L. G. R. 625. 

16a. Country road.] — The word 

“ street,” as used in Gasworks Clauses Act, 

1847 (c. 16), s. 6, is not necessarily confined 
to what is ordinarily known as a street, & 27. 
over which there is a public right of way. 

A country lane with certain residences 


abutting upon it may be a street, although 
it has not been dedicated to the public & no 
public right of way exists.— -Davies v. Ripon 
Oorpn., 11928] Oh. 884 ; 07 L. J. Oh. 479 ; 
139 L. T. 636 ; 92 J. P. 163 ; 20 L. G. It. 630. 
Add. Annotation : — Refd. West Midlands 
Joint Electricity. Authority v. Pitt, Minister 
of Transport v. Pitt (1932), 96 J. P. 169. 


Part III. — Supply of Gas. 


81. Add. Annotations : — Apld. Stevens v . Aider- 
shot Gas, Water & District Lighting Oo. (now 
Mid-Southern District Utility Oo.) (1932), 102 
L. J. K. B. 12. Refd. Scammell v . Hurley, 
[1929] 1 K. B. 419. 

37. Add. Annotation: — Reid. R. v . Electricity 
Comrs., Ex p. Yorkshire Electric Power Oo. 
(1927), 91 J. P. 191. 

49. Add. Annotation : — Dlstd. Granger v. South 
Wales Electrio Power Distribution Oo., [1931] 
1 Oh. 661. 

61a. Duration of agreement to supply — Power to 
terminate.] — In 1906 a oo. was incorporated 
by statute to supply gas in a certain area in 
the place of a limited oo., & by sect. 7 the 
statutory co. took the benefit of all contracts 
& engagements of the limited co. which had 
been supplying gas to the defts., an urban 
council, for public lighting. In 1909 the co. 
entered into an agreement under seal with 
the council in which it was recited that before 
the passing of the Act “ it was agreed by <fe 
between the predecessors of the gas co. & the 
council that the agreement then in force for 
public lighting should continue to remain in 
force & be binding on both parties until 
the council should determine the same,” & 
that “ it has been deemed desirable by the 
said parties hereto that the terms of the said 
agreement for the public lighting shall be 


set out as hereinafter mentioned.” By the 
operative part of the agreement the co. 
agreed to light all the public lamps within 
the district “ from & after the first day in 
Sept, in every year up to the following first 
day of May inclusive ” on certain terms ; & 
provisions were made for increasing the 
number of lamps. There was no provision as 
to the period for which the agreement was 
to run or giving either party a right to 
determine it. By a supplemental agreement 
dated June 30, 1921, the times of lighting & 
the charges were varied, & clause 1 ( c ) 
provided that new lanterns supplied by the 
oo. should become the property of the council 
without payment after fifteen years if the 
agreements continued for so long, “ & if 
the said agreements be determined before 
the expiration of such period ” the council 
were to pay for them. On Apr. 30, 1927, the 
council gave notice to determine the agree- 
ment on Aug. 31, 1927 : — Held : having 
regard to the recitals in the original agree- 
ment & clause 1 (c) of the supplementary 
agreement & to the nature of the contracts 
they were determinable by notice. — Crediton 
Gas Co. v. Crediton Urban District 
Council, [1928] Ch. 447 ; 97 L. J. Ch. 184 ; 
138 L. T. 723 ; 92 J. P. 76 ; 44 T. L. R. 369 ; 
72 Sol. Jo. 225 ; 26 L. G. R. 325, 0. A. 


PART I. SECT. 3. 

sd. Franchise granted to company — 
Option of town to purchase.] — It cannot 
be (said that clauses 37 & 39 of sect. 1 62 
of Town Act, R. S. A., 1922, as It 
stood at the time the agreement in 
question herein was entered into, relate 
to different kinds of agreement* & that 
clause 39 does not apply to an agree- 
ment by which a special franchise is 
granted by a town. Whether or not 
olause 39 ( b ) applies to agreements 
granting special franchises, olause 11 of 
the agreement herein Is binding as a 
term of the contract so far as it is not 
ultra vires. — Be Wainwright Town & 
Wain wright Gas Oo., Ltd., [1936] 3 
W. W. R. 49.— CAN. 


PART III. SECT. 1. 

Power to run pipes under highway 
ah municipality — No power to 
uy mun<cipalitv--~Rigkt of munici- 
ty to sue for illegal supply.}— 
Nelson v. Dominion natural Gas 
Oo., LTD., [19311 2 D. L. R, 229 ; 66 
O. t. R. 271.— CAN. 


•g. Grant of right to supply gas in 
district — District added to municipality 
— Municipality not entitled to interfere 
with right to supply .1 — The effect of a 
bye-law passed by the council of a 
township in Ontario under Consolidated 
Municipal Aot, 1903 (Ont.), s. 666 (8), 
authorising a oo., incorporated with 
suitable powers, to lay mains under the 
streets of the township & to supply its 
inhabitants with gas, together with an 
agreement by the oo. accepting the 
bye-laws & its conditions, is to oonfer 
upon the co. (the conditions being 
fulfilled or waived) a valid Sc perpetual 
franchise, not subject to repeal, apply- 
ing to the geographical territory which 
at the date or the bye-law was com- 
prised in the township. Upon parts 
of that territory being annexed to an 
adjaoeut city, under provisions of the 
above Aot as amended Sc Municipal 
Act, 1913 (Ont.), the franchise remains 
effective In Sc applicable to the annexed 
areas. In those areas the municipality 
of the city after the annexation takes 
the place mutaHs mutandis of the 
municipality of the township to all 
intents Sc purposes as regards the rights 
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Sc obligations created by the bye-law Sc 
relative agreement. — United Gas & 
Fuel Oo. op Hamilton, Ltd. v. 
Dominion Natural Gas Oo., Ltd., 
f 1934 J A. O. 435 ; 103 L. J. P. C. 94; 
161 L. T. 386, P. O. 

PART III. SECT. 2, SUB-SECT. 6. 
u. Powers of municipality as under- 
taker — No power to surcharge for delay 
in payment .1 — A municipal oorpn., 
though it may allow discounts for 
* prompt payment for supplies oi gas or 
electricity, cannot surcharge for delay 
in payment unless it Is given statutory 
authority so to do. Sc no such authority 
at present exists. — Nelson Gmr 
Oorpn. v. Bubbridgb, [1930] N. Z. 
L. R. 269.— N.Z. 


PART III. SECT. 2, SUB-SECT. 6. 

sb. Refusal to pay increased rates — 
Right to cut off gas .1 — Held : Natural 
Gas Conservation Acte. 1921 (o. 17), 
& 1922 (c. 23), were valid.— S andwich 
v. Union Natural Gas Oo. (Out.), 
[19251 4 D.L.H 796 ; affg., [1925] 2 
D. L. R. 707 ; 66 O. L. R. 399.— CAN. 



VoL XXV.— Gas. Oases 68— 80s. 


Papt IV. — Protection of 

Add. Annotations : — As to (2 ) Held. Brooke v. 
Bool, [1028] 2 K. B. 678 ; HoneywiU & Stein, 
Ltd. v. Lar ki n Bros. (London's Commercial 
Photographers), Ltd., [1034] 1 K. B. 101 j 


Property of Undertakers. 

Northwestern Utilities, Ltd. v. London 
Guarantee ft Accident Co., f 1036] A. C. 108. 
Generally , Refd. Hanson v, Wearmouth Coal 
Co., [1939] 3 All E. R. 47. 


Part V. — Negligence and Nuisance. — Liability of 

Undertakers. 


74* Add, Annotations : — Refd* Stein v. Gates 
(1935), 79 Sol. Jo. 252 ; Burnham v, Boyer 
ft Brown, [1936] 2 All E. R. 1165. 

74a. Mining operations underground.] — As a 

result of the operations of the first defts., the 
W. Coal Co., a gas main belonging to the 
second defts., the S. Gas Co,, & situate under 
a public road was broken. The gas escaped 
& caused an explosion in a neighbouring 
house occupied by pltf., thereby doing serious 
damage to pltf.’s furniture & effects. In this 
action against the coal co. ft the gas co. 
alleging that one or the other or both were 
negligent, & guilty of creating a dangerous 
nuisance, it was admitted by the gas co. 
that they had no right to claim support for 
their main as against the coal co., who were 
working a seam some 1,000 ft. below the 
surface within their rights under a lease froej 
the Ecclesiastical Comrs. The lease per- 
mitted the lessees to let down the surface 
subject to payment of compensation. For 
v some time before the explosion in question, 
there had been subsidences in the neigh- 
bourhood, ft on previous occasions gas mains 
had been damaged in consequence of mining 
operations. The evidence was that the gas 
co. took no steps to prevent the escape of gas 
in the event of a subsidence. The judge 
below dismissed the action against the coal 
co., but found for pltf. against the gas co., 
& awarded him damages, on the ground that 
the gas co. had been negligent in not taking 
steps to prevent the danger resulting from 
the withdrawal of support for the gas main. 


The gas co. appealed, on the ground that 
they had not been negligent, & it was con- 
tended by the coal oo. that, as pltf. had not 
appealed against the decision in their favour 
the Ct. of Appeal were not entitled to con- 
sider the question of contribution between 
defts. under Law Reform (Married Women & 
Tortfeasors) Act, 1935: — Held: (l)thegasco. 
were negligent in not taking such precautions 
as were possible to prevent the danger of the 
gas escaping & doing damage & in laying their 
main upon ground the support of which, to 
their knowledge, would ultimately be with- 
drawn ; (2) had the Ct. of Appeal come to 
the conclusion that both defts. were liable, 
■it would have been their duty to give effect 
to the right of contribution then arising, 
although pltf. was content with judgment 
against one deft. — Hanson t\ Wearmouth 
Goal Co., Ltd. ft Hundeuland Gas Co., 
[1939] 3 All E. R. 47 ; 55 T. L. R. 747 ; 83 
Sol. Jo. 397, C. A. 

80a. Excavation by local authority — Failure of 
gas company to Inspect operations.] — 

A hotel belonging to ft insured by resps. 
respectively was destroyed by fire caused oy 
the escape ft ignition of natural gas which 
percolated through the soil ft penetrated 
into the hotel basement from a fractured 
welded joint in a 12-in. intermediate pressure 
main, 3 ft. 6 ins. below the street level, 
belonging to applts., a public utility co. who 
supplied natural gas to consumers in the 
City of Edmonton, Alberta. The cause of 
the break in the welded joint through which 


PART IV. SECT. 2, SUB-SECT. 1. 

62 i. Qas main — Damage by sub- 
sidence ,) — A gae oo. opened a street to 
a city Sc laid down a gas main. The 
olty oorpn. constructed an under- 
ground drain, &, by reason of a sub- 
sidence of the drain, the gas main was 
broken. The oo. opened the street 8c 
repaired the gas main ft the corpn. 
reinstated the drain ft; roadway. In an 
action by which the oorpn. sought to 
recover from the oo. the cost of suoh 
reinstatement, the oo. by counterclaim 
•ought to recover from the oorpn. the 
oorft of repairing the gas main : — Held : 
the liability of the ooron. for the 
damage to the gas main depended 
upon negHgenoe in the exercise of its 
statutory powers causing unnecessary 
damage to the oo., ft the onus of proving 
such negiigenoe had not been dis- 
charged by the co. — Metropolitan 
GaB Do. v. Melbourne Oorpn., (1026] 
V. L. R. 182 ; 35 C. L. R. 186 ; 31 
Argos L. R. 25. — AU8* 


PART V. SECT. 1, SUB-SECT. 1.— B. 

o I. .] — Empire Marble & 

Tile Co., Ltd. v. Northwestern 
Utilities, Ltd.. (1983] 3 W. W. R. 
225.— CAN. 


o li. 


-.] — In an action for 
damages from an explosion of gas 
alleged to bare been caused by the 
negligent installation of a pipeline 


serving pltf. ’s premises : — Held : deft, 
oo. was not protected from liability 
by virtue of a certain clause of its 
rules & regulations, incorporated in 
the contract between pltf. ft deft., ft 
which read : “ The property line shall 
be the place of deliver? of all gas in this 
contract ft all expenses, risks ft lia- 
bility in utilising ft using the gas after 
its delivery at the property fine shall 
be borne exclusively by the con- 
sumer ” ; It being held that the escape 

S C gas from a fracture in a pipe caused 
y the negligence of deft.** servants 
was not a “ utilising ** or M using ” of 
the gas, ft, moreover, that the clause 
meant a utilisation or use by the con- 
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sumer.— E mpire Marble ft Tile Co., 
Ltd. v. N orth western Utilities, 
Ltd., [19881 3 W. W. R. 225.— CAN. 

q. For ** Escape of gas from gas main *' 
read M Escape of gas — From gas main /* 

q I, During installation of gas 

connections — Destruction of buildings by 
fl/re following explosion . ] — Held : the 
gas oo. were liable. — C onsumers* Gas 
C o. v . R., [10271 1 D. L. R. 564 ; £1926) 
8, O. R. 709.— CAN. 


q U. Necessity for proof of negli- 

enca.) — In an action for damages for 
linrles to pltfs. caused by the escape 
f gas from deft, gas oo.'s main 
Jleia : since the co. had laid ft was 
operating its system under statutory 
power, & there was nothing in its 
Incorporating Act providing that 
nothing therein should exonerate the 
oo, from liability for nuisance* the oo/s 
liability depended upon moot that it 
had been negligent ft that Its negli- 
gence caused pltfs/ sufferings. — 
8CHEER v. Winnipeg Electric Co., 
(19361 2 W. W. R. 800; 8 D. L. R. 
494 ; 44 Man. L. R. 179.— CAN. 
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the gas leaked was found to be the operations 
of the City of Edmonton in constructing a 
storm sewer, involving underground work 
immediately beneath applts.’ 1 main. On a 
claim for damages by resps. against applts. : — 
Held : that the words “ locate & construct ” 
in Alberta Water, Gas, Electric & Telephone 
Cos. Act, 1922, s. 13, refer only to the 
initial location or construction of the works, 
& do not include “ maintain,” & applts. were 
not subject to the rule of strict or absolute 
liability, but were entitled to the protection 
accorded to persons acting under statutory 
authority ; but as applts. were carrying 
gas at high pressure which was very danger- 
ous, if it should escape, they owed a duty 
to the owners of the hotel, to exercise reason- 
able care & skill that the owners should not 
be damaged. The degree of care which that 
duty involved must be proportioned to the 
degree of risk involved. The City might at 
any time be conducting operations in con- 
nection with their sewers m the vicinity of 
applts.’ mains, & it was the duty of applts. 
to watch such operations. The operations 
in question were, from their public nature & 
conspicuous character & from the time during 
which they went on, such that a failure by 
applts. to know of them was plainly not 


consistent with due care on their part in the 
interests of members of the public likely to be 
affected. Although under the exception to 
the rule in Bylands v. F Letcher > applts. would 
not be liable for damages caused, without 
default on their part, by the independent, 
conscious act of a third party, they were 
negligent in failing to foresee & guard 
against the consequences to their works of 
the City’s operations. — Northwestern Util- 
ities, Ltd. v. London Guarantee & 
Accident Co., Ltd., [1936] A. C. 108 ; 105 
L. J. P. C. 18 ; 154 L. T. 89 ; 52 T. L. R. 
93 ; 79 Sol. Jo. 902, P. C. 

Annotation : — Reid. CoUlngwood v. Home & Colonial Stores, 
Ltd., [1930] 3 All E. R. 200. 

84. Add. Annotations : — Consd. Bottomley v. 
Bannister (1931), 101 L. J. K. B. 46. Refd. 
McAlister (or Donoghue) v. Stevenson (1932), 
48 T. L. R. 494 ; Northwestern Utilities, 
Ltd. v. London Guarantee & Accident Co., 
[1936] A. C. 108 ; Howard v. Furness Houlder 
Argentine Lines, Ltd. & Brown, Ltd., [1936] 
2 All E. R. 781. 

86, Add. Annotation : — Refd. Markland v. Man- 
, Chester Corpn., [1934] 1 K. B. 566. 

99. Add. Annotation : — Refd. Sheffield Corpn. v. 
Kitson, [1929] 2 K. B. 322. 


Part VIII. — Gas Supply in the Metropolis. 


114. Add. Annotation : — Consd. A.-G. v. County of 
London Electric Supply Co., [1920] Ch. 542. 

117. Add. Annotations : — Refd. Markland v. Man- 
chester Corpn., [1934] 1 K. B. 566 ; Pearce 
v. London County Electric Supply Co. (1935), 
34 L. G. R. 349. 


125. Add. Annotation: — As to (1) Consd. Salis- 
bury & Fordingbridge District Drainage 
Board v. Southern Tanning Co. (1920), Ltd., 
[1927] 2 K. B. 566. 


PART V. SECT. 1, SUB-SECT. 2. 
q l. Liability of city.] — A pro- 

vision in a city charter imposing on 
the city the duty of constructing all 
public workB & apparatus appertaining 
thereto so as not to endanger the 
public health or safety includes the 
duty to keep said works & apparatus 
in. such repair as will effect the same 
object. In the present case : — Held : 
deft, city had not met the obligation 
of this provision with respect to a 
servloe pipe connecting a natural gas 
main with pltf.’s premises ; the gradual 
development & enlargement of a leak 
in the stopcock in said service pipe 
was not a 44 breaking ” of the pipe or 
attachments within a section or the 
charter giving the city immunity for 
damages caused by 44 breaking.” — 
Reid v . Medicines Hat City, U933] 
1 W. W. R. 65.— CAN. 

•p. Escape of oas — Act of stranger .] 
— An action for damages for an injury 
to pltf.'s health caused by an escape 
of gas owing to the breaking of deft.’s 
service pipe in premises in which pltf. 
resided. Pltf. lived with her mother, 
who was the householder & who 
apparently, had contracted for the 
supply of gas. No contractual re- 
lation between pltf. & deft, was estab- 
lished, & no negligence was proven 
against deft. The pipes had been 
properly laid & were in sound con- 
dition when the break occurred. The 
cause of the break was the action of 
an occupant of the front part of the 
lot in so altering his premises that 
additional weight was thrown laterally 
against the sunken pipe untU it broke 


at a joint, permitting gas to escape & 
pass under ground to the basement, 
whence it reached pltf.’s bedroom. 
Deft. ’s charter required it “ so to con- 
struct & locate their works & all 
apparatus & appurtenances thereto 
appertaining or therewith connected 
& wheresoever situated as In no wise 
to endanger the public health, con 
venienoe, or safety.'* The sect, then 
goes on to provide for inspection at 
all reasonable times by the municipal 
authorities of the co.’s works, apparatus 
& appurtenances, & the obeying by the 
co. of all reasonable orders & directions 
following such inspection with penalties 
for disobedience of the same : — Held : 
deft, was not liable. — Darbey v. Winni- 
peg Electric Co.. [1933) 1 W. W. R. 
566; 4 D. L. R. 252; 41 Man. L. R. 
123.— CAN. 

sr. .] — Deft, gas oo. held not 

liable for an explosion in pltf.’s house, 
there being no evidence as to how the 
gas escaped into pltf.’s house, & no 
evidence that deft. co. waa in any way 
responsible. — Snydbr v. Moncton 
Electricity & Gas Co., Ltd., [1936] 
2 D. L. R. 31 ; 10 M. P. R. 138.— 
CAN. 

sw. Meter placed in inaccessible 
position.) — In an action of damages for 
personal injuries which was brought 
against Glasgow Corpn., the pursuer, 
an elderly woman, averred that her 
house was originally supplied by 
defenders, under their statutory 
powers, with gas for cooking & lighting 
purposes through a meter of ordinary 
type which was placed above a cup- 
board 7 feet 9 inches In height ; that 


this meter was subsequently removed 
& a slot meter, operated by a lever 
after the insertion of a coin, was 
installed in exactly the same position 
by defenders’ servants, notwithstand- 
ing a request by the pursuer that it 
could be placed in a more accessible 
position within the cupboard ; that, 
while standing on a stepladder which 
she had to use when proceeding to 
obtain a fresh supply of gas from the 
meter, she overbalanced, fell to the 
floor, & was injured ; that it was the 
duty of defenders, if they chose to 
instal a slot meter, to place it in a 
position reasonably accessible to 
persons using it ; & that they had 
negligently failed in that duty. She 
further explained that, prior to the 
accident, she had continued to use the 
meter because of the repeated assur- 
ances of defenders' servants that it 
would be placed in a more accessible 
position : — Held : the averments of 
pursuer relevantly set forth a case for 
inquiry. — Pollock v. Glasgow 
Corpn., [1936) S. C. 428.— SOOT. 


PART V. SECT. 2, SUB-SEQT. 1. 

r i. Natural use of property.) 

—The laying of gas pipes by a landlord 
for the supply of gas to dwelling-houses 
owned by ntm is a natural use of his 
property, & accordingly, ownership' of 
on ordinary servloe pipe for the con- 
veyance of gas to a tenant’s house is 
insufficient per se, & without negligence 
to render the landlord liable for injury 
resulting to the occupants of the house 
through an escape of gas from the pipe. 
— Miller v. Robert Addie & Sons, 
Collieries, [1934) S. C. 150. — SCOT. 
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GIFTS. 


9, Add. Annotation: — Refd. Re Gregory (1934), 
50 T. L. R. 492. 


Part II. — Capacity to Give 

17, Add . Annotation : — Refd. Wimbledon & 
Putney Commons Conservators v. Tuely 
(1930), 47 T. L. R. 17. 

19. Add, Annotation : — Apld. Wimbledon & 
Putney Commons Conservators v. Tuely 
(1930), 47 T. L. R. 17. 

19a. .] — It is within the powers con- 

ferred upon the Wimbledon & Putney 
Commons conservators (a corpn. constituted 
under the provisions of the Wimbledon & 
Putney Commons Act, 1871) to pay pensions, 


Add. Annotation : — Refd. Wimbledon & 
Putney Commons Conservators v . Tuely. 
[1931] 1 Ch. 190. 


and to Receive Gifts. 

annuities, or superannuation allowances to 
persons in their service who shall retire from 
such service by reason of age, infirmity, or 
otherwise. — Wimbledon & Putney Com- 
mons Conservators v. Tuely, [1931] 1 Ch. 
190 ; 100 L. J. Ch. 77 ; 144 L. T. 310 ; 47 
T. L. R. 17 ; 74 Sol. Jo. 819 ; 29 L. G. R. 
78. 

20. Add. Annotations: — Retd. Deuchar v . Gas 
Light & Coke Co., [1925] A. C. 691 ; A.-G. v. 
Smethwick Corpn. (1932), 96 J. P. 105. 


Part I. — In General 
10 . 


Part III. — Gifts inter vivos. 


26a. Gift for public purposes — Whether formalities 
for compulsory acquisition apply.] — The 

formalities required for the exercise of the 
compulsory powers given by statute for j 
taking land for public improvements have 
no application to the case of a voluntary 
gift of land. — M ichaud v . Montreal (City) 
(1923), 92 L. J. P. C. 101 ; 129 L. T. 417, 
P. C. 


54a. 


69. 


.] — Declarations by an intestate, that he 

meant that a person with whom he resided 
should have his furniture A effects for what 
he owed her : — Held : sufficient to entitle 
such person to take, A retain possession of 
the property. — Royston v. Hankey (1833), 
3 Moo. & S. 381. 

Add. Citations: — sub nom. Binion v. Stone, 
Freem. Ch. 109 ; Nels. 08. 


PART I. 

2 1. Essentials of gift — Transfer of 
property — Intention alone insufficient.]— 
Jarvis v. Jarvis. [1926] 3 D. L. R. 
897.— CAN. 


PART III. SECT. 1, SUB-SECT. 1. 


b 1. .]— MoMurotiy t. Stewart 

(Alta.), [1926] 3 D. L. R. 448 ; [1926] 
2 W. W. R. 463.— CAN. 

sb. Purchase by father for pupil 
daughters — Disposition dt registration 
in daughters' names.] — Reid: the 
father had made a complete Sc 
effective donation. — Linton v. Inland 
Revenue Combs., [1928] S, O. 209 ; 
13 Tax Gas. 448.— SCOT. 


■o. Gift by Mahomedan resident in 
Ceylon .] — A Mahomedan resident in 
Ceylon executed in 1904 a deed pur- 
porting to give immovable property 
to his son. subject to conditions Sc 
restrictions Inconsistent with an in- 
tention to make a gift as recognised by 
Mahomedan law but creating a valla 
ftdei commissum according to Roman* 
Dutoh law : — Held : the deed was not 
invalid on the ground that there had 
been no delivery of po s s essi on to the 
donee as required by Mahomedan law 
for the validity of a gift. — Weerase- 
kkra v. Petris, [1933] A. C. 190 ; 102 
L. J. P. O. 28 ; 148 L. T. 389, P. a— 
CEYLON. 


PART IIL SECT. 1, SUB-SECT. 

B. (a). 

f I. .] — EUokson r. Chamber- 

land, [19271 2 D. L. R. 429 ; [1927] 


1 W. W. R. 794 ; 22 Alta. L. R. 393 — 
CAN. 

sd. What amounts to — Conduct 
recognising right of donee.] — Griffiths 
v . CARLETON (1927), 30 W. A. L. R. 1.— 
AUS. 

sk. Delivery to agent of donor. 1 — A gift 
of a debt covered by a promissory note 
given by an Invalid codicil, is not good 
as a gift inter vivos where the pro- 
missory note Is given to the husband of 
the intended donee in testator’s life- 
time, but only as exor. or agent for 
testator. — A llen v. Graham, [1934 J 3 
D. L. R. 797.— CAN. 


PART III. SECT. 1. SUB-SECT. 2.— 
B. (fa). 

36 vi. .] — In an action of trover 

brought to recover the value of eight 
hundred seals alleged to have been 
wrongfully taken at the seal-fishery, 
it appeared that pltf. had found a 
quantity of seals panned & flagged 
by one W., who hem abandoned them 
himself, but had sent a message to 
deft, that he might take the seals so 
left on the ice. Deft, proceeded to the 
locality where the seals were & found 
that pltf. had taken some of them on 
board his vessel, had counted others of 
the patch, Sc was in the act of taking 
on board his vessel the remainder, his 
crew being then in oharge. Deft, 
then took charge of the remainder of 
the seals Sc had them conveyed on 
board his own vessel. Sc refused to 
permit pltf. to participate in the same. 
In an action by pltf. for the seals so 

51 


taken the jury found for pltf. ; on a 
rule nisi to set aside the verdict : — 
Held : there was a valid gift from W. 
to deft, such as would cause a legal 
transfer of property : Sc, further, it 
was in the power of W. to transfer 

E roperty floating on the sea which he 
ad himself the power to secure. — 
Dovlk v. Bartlett (1872), ft Nfld. 
L. R. 445 —NFLD. 

36 vii. .] L ANGER v. McTaviru 

Bros., Ltd., [1932] 4 D. L. R. 90 ; 45 
B. C. R. 404.— CAN. 

PART III. SECT. 1, SUB-SECT. 2.— 

B. (o). 

61 i. Whether immediate gift intended.] 
— Garland v. O’Reilly (1911), 44 
8. C. R. 197.— CAN. 


PART III. SECT. 1, SUB-6ECT. 2.— 

B. (•). 

n i. To bank manager.] — Tho 

payee of a promissory note payable on 
demand left it with his bank for the 
purpose of having the interest on it col- 
lected. Subsequently be indorsed the 
note to his nephew Sc left it with the 
bank manager, telling him that he 
wished to collect the Interest on it while 
be lived & to have the note delivered to 
Uhls nephew on bis death. Sc the manager 
put the note into a large envelope in 
the bank which held documents 
belonging to the nephew : — Held : 
there had been a complete gift inter 
vivos of the note. — Dickson «j. 
Chamberlin d, [1926] 3 D. L. R. 765 : 
[1926] 2 W. W. R. 570 ; 22 Alta. L. R. 
270.— CAN. 



Omm 73*— 119. 
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73a. .] — Anon. (1667), Freem. Oh. 128 ; 

22 E. R. 1104. 

78b. .] — Shales v. Shales (1701), 

Freem. Ch. 252 ; 1 Eq. Cas. Abr. 382 ; 22 
E. R. 1191. 

77. t Add. Annotation : — Reid. Be CarroU (J. H.), 
T1931] 1 K. B. 317. 

^ — .] — When a father purchases 

property with his own money, A takes a 
conveyance in the name of his son, the 
law presumes it to be an advancement for the 
son, A not a trust for the father. Those who 
allege that it is a trust are bound to prove 
it, A the evidence for that purpose consists 
mainly, if not exclusively, of contemporaneous 
circumstances. Testator has transferred pro- 
perty into the name® of his sons s — Held : they 
were advancements, but there being doubts 


as to his solvency at the time, inquiries were 
directed on the point. — Christy v. Cotjrtbnay 
(1849), 13 Beav. 96 ; 51 E. R. 38. 

Annotation .•— Gonad. Batstone x. Salter (1374), L. B. 19 Eq. 
250. 

88a. Business in son's name — Receipt of profits 
by father — Presumption of advancement.] — 
Lewis A Bardeb v. Piozbnick (1930), 74 
Sol. Jo. 107. 

103a. — .] — Be Collinson, Collinson v. 

Oollxnson (1853), 3 Be G. M. A G. 409 ; 21 
L. T. 0. S. 234 ; 43 E. R. 160, L. C. 
Annotation : — Consd, Bennett?. Bonnet (1879), 10 Oh. D. 474. 
108. Add. Annotation : — Reid. Gopeekrist Gosain 
v. Gungapersaud Gosain (1854), 6 Moo. Ind. 
App. 53. 

119. Add. Annotation : — Refd. Lewis A Barder v. 
Piczeniok (1930), 74 Sol. Jo. 107. 


PART III. SBCT. 8. 

•x. .1 — Before it oan be said 

that influence which a donee is found 
to have had with his donor Was such 
as to Justify the ot. in setting: aside the 
gift, under the doctrine of presumed 
undue influence. It must appear that 
the relations between the donor ft 
donee were suoh that the latter was 
under some duty to advise or manage 
for, or look after the interest of, the 
donor.— Bradley, Lang ft Scragg v. 
Crittenden, [19321 S. O. R. 652 ; 3 
D. L. R. 193 ; affg., [19311 2 W. W. R. 
669 ; 4 D. L. R. 384 ; 25 Alta. L. R. 
562 : reveg., [1931] 2 D. L. R. 061.— 
CAN. 

PART 111. SECT. 3, SUB-SECT. 2.— A. 

q I. .1 — The question 

whether a purchase of property by a 
parent in the name of his wife or child 
was a gift by way of advancement 
must be determined by what took place 
at the time the property was pur- 
chased. A gift to a parent from a 
child under ago & under the parental 
dominion stands on the same footing 
as any other gift once the presumption 
of parental influence Is rebutted. — 
Royal Trust Co. e. Jones, [1936] 
1 W. W. K. 46.— CAN. 

PART III. SECT. 3, SUB-SECT. 2.— B. 

89 I. Whether presumption arises .] — 
The faets that a daughter (her mother 
standing in loco parentis to her) 
was not informed of the deposit 
by her mother ot a sum of money 
in her name, ft that the mother 
died before the daughter assented to 
or accepted such intended gift, do not 
prevent the gift, if intended, being 
complete subject to the donee e right 
to disclaim, the acceptance of a gift 
by a donee being presumed until his 
dissent is signified, even though the 
donee is not aware of the gift : — Held ; 
on the evidence, the presumption of a 
gift to the daughter had not been 
rebutted. — Irvin x. Bbookes, [1937] 
N. Z. L. B. 78 ; 13 N. Z. L. J. 20.— 
N.Z. 

89 ii. .J — There is a presumption 

of gift to the daughter in the case of a 
bank account opened by a widowed 
mother in the Joint names of herself & 
her married daughter, — RadwaY ft 
SHORTY x. Radway, [1938] 2 D. L. R. 
578 ; 0. B. 234.— CAN. 

89 ill. .]— a G. who died In 

1912, by his win, having provided for 
his children by ms first wife A for hi* 
son, P. G., by his seoond wife, left certain 
property to his second wife, who sur- 
vived him for many yean. 3P. G. by 
the terms of his father's will received 
£100 per annum during his minority 
for hi# maintenance ft education, A 
after attaining age In 1919 became 
absolutely entitled to certain property 


yielding between £5 0 ft £ 1 00 per annum. 
Having qualified as a solr. he became j 
a partner in a Dublin firm of boIts. in 
1918. P. G. continued to reside with 
his mother until her death in 1030. 
He married in 1933 & died in 1934. 
By his will he left all Ms property to his 
wife. His mother between the years 
1913 ft 1930 invested considerable 
sums of money in various securities ; 
some of which she purchased in her 
own name, & others in the joint names 
of herself & P. G. : — Held : the pre- 
sumption of advancement applied to 
the securities purchased In the Joint 
names, & P. G . a widow was therefore 
entitled to the securities : further, 


to benefit her son was sufficiently 
strong to rebut any presumption of a 
resulting trust. — Re Grimes, Grimes 
v. Grimes, [1937] I. R. 470.— 1R. 

89 iv. Whether presumption arises .] — 
Transfer of land from mother to sons 
held not to raise a presumption of gift. 
—Maw v. Main, [1939] 1 D. L. R. 
723.— CAN. 

PART III. SECT. 3, SUB-SECT. 2.— D. 

tg. Grandfather db grandchild. J — The 
relationship of grandfather & grandson, 
when the grandfather is not in loco 
parentis ft the father Is living, raises 


no presumption of a gift. — M acDonald 
t>. Young (1034), f M. P. R. 602.— 
CAN. 

PART III. SECT. 3. SUB-SECT. 8. 

118 i. Contrary intention of donor — 
Investments as trustee for daughters .] — 
Held i the circumstances did not rebut 
the presumption that the money was 
intended as an advancement to the 
children. — J ones p. Kin near (1882), 
N. 8. B. (4 R. ft G.) 1.— CAN. 

•v. .] — A father purcheuw 

land, the transfer of which was 
taken in the name of his daughter. 
The prtoe paid was £700, ot which 
the daughter contributed £286 10s., 
the father providing the balance. 
The title, when issued, was held by 
the fit her. Renta ft outgoings 
were shared equally by the father 
ft daughter during the father's life. 
At the request of the father the 
daughter signed an acknowledgment 
that the lather owned “ one equal half 
part of * the house * in her name,” 
being the property purchased. The 
father died leaving be widow a life 
interest in his residuary estate ft until 
her death she received one-half of the 
nett rente of the property. There 
were statements by the father con- 
temporaneous with the gift showing 
that he might give his vangfcter the 
whole oTtne pr opert y, but he had 
never done so r— Held ,* on these facts. 


any presumption of advancement of the 
whole property to the deft, was re- 
butted, — M illard v. Lucas, [1936] 
S. A. S. R. 166.— AUS. 

•w. .]— In 1920 deft. S. had 

an account with a savings bank 
tbe amount of which exoeeded.the 
amount permitted to bear interest. 
Acting on a suggestion made either 
by his own banker or an employee 
of the savings bank, & desiring to 
keep his money at call ft earning 
interest, S. opened at various times 
three trust accounts, signing on each 
oocasion the declaration of trust required 
by the bank whereby he constituted 
himself trustee for each of his three 
infant daughters of all moneys stand- 
ing at any time to his credit in each of 
the three accounts. By these declara- 
tions he declared that the moneys 
should be the exclusive property of the 
respective daughters ft that he would 
not own or be interested (otherwise 
than as trustee) in any of the moneys. 
It was clear on the evidence of deft, 
that he always regarded ft treated the 
moneys as his own, ft thought of the 
declarations as formalities designed to 
overcome a technical obstacle, ft that 
he never had any intention of dis- 
posing of the beneficial interest in any 
of tne moneys deposited : — Held : 
deft, had not constituted himself a 
trustee of any Of the moneys, ft was 
entitled thereto as beneficial owner. — 
Starr v. Starr, [1935] S. A. S. B. 
263.— AUS. 


PART III. SECT. 4. 


124 viii. .}— A., having 

large sums on deposit, gave the man- 
ager of his bank a number of deposit 
receipts to the joint names of A. A P„ 

W iyaole to them or either of them. 

e frequently took out stuns ft re- 
deposited to the same, terns. In an 
action bv P. against A.'s exors. claim- 
ing that the Sums to tbe joint names of 
A. & P. did not form part or A/a 
estate : — Held : pltf. had filled to 
rebut the implication of a resulting 
trust which arose in favour of A~ ft 
his representatives, pltf. having milled 
to prove any intention on the part of 
A. to part with his property to the 
deposited money during his life, ft a 
disposition to take effect only upon Ids 
death, if he should not previously have 
disposed of the money, could only be 
effected by a declaration of trust, 
which was admitted hot to have been 
made by him.— Qmm& x. Gunn*, 
£19811 I. R, 225.— 1R. 

124 lx. Where money 

was put on deposit receipt to the 
joint names of the owner of the money 
ft that of a stranger, ft where the latter, 
at the request ot the original owner, 
refused tq sign thej * J * 
fti 
boa 



VoL XXV. — Gifts. Cases 12?a-l?6a. 


127a. .] — J. M., being in failing health 

& expecting death in a short time, deposited 
a sum of £10,000 with the B. Bank & received 
from the Bank a deposit receipt in this form : 
** £10,000 . . . Received from J. M. & J. D. 

M. (a minor),” the son of J. M “ the 

sum of ten thousand pounds sterling for credit 
in deposit account. Not transferable. . . • 
Payable to either or the survivor. . . . This 
receipt must be produced when payment of 
either principal or interest is desired.” By 
his will, after giving certain legacies, J. M. 
directed his exors. to hold the rest of his 
property in trust for J. D. M. until he should 
attain the age of twenty-five years, &, on 
his attaining that age, for him absolutely. 
Until J. D. M. attained that age the business 
of testator was to be carried on by the exors. 
There were other dispositions in case J. D. M. 
died under that age, an event which did not 
happen. On the death of J. M. the exors. 
withdrew & redeposited the sum of £10,000 
& obtained a new deposit receipt ror that 
sum in their own names. The ousiness of 
testator was carried on at a loss. The 
business account kept by the exors. with the 
B. Bank was contmuallv overdrawn. The 
exors. repeatedly paid the overdrafts out 
of the £10,000 & in so doing finally exhausted 
the whole sum. Both before & after he came 
of age J*. D. M. took part in the management 
of the business. Soon after attaining the 
age of twenty-five J. D. M. claimed that he 
was entitled to the £10,000 deposited by 
J. M., & brought an action against the B. 
Bank to recover that sum as having boen 
wrongfully & without his authority paid by 
the Bank to the exors.: — Held: by Lord 
Warrington & Lord Macmillan, the exors. 
were entitled to receive the money & to 
apply it in due course of administration as 
directed by the will of J. M. ; Lord Th anker- 
ton agreeing on the ground that on the 
evidence as a whole J. M. did not purport to 
act as agent for J. D. M. in making the con- 
tract with the Bank, so as to make J. D. M. 
a contracting party, but that he alone con- 


tracted with the Bank, though for the benefit 
of J. D. M. as a third party ; by Lord Atktn, 
the contract was made by J. M. on behalf 
of himBelf & J. D. M., & if J. I). M. had 
ratified the act done on his behalf he would 
have made himself a party to the contract ; 
but by his conduct he had represented to the 
Bank that he did not intend to ratify the act 
done on his behalf, having bo acted he could 
not afterwards ratify it, & consequently he 
had never become a party to the contract. — 
McEvoy v. Belpast Banking Co., Ltd., 
[1935] A. C. 24 ; 103 L. J. P. C. 137 ; 151 
L. T. 501 ; 40 Com. Oas. 1, H. L. 

131. Add, Annotation : — Refd. Westminster Bank, 
Ltd. v. Wilson, [1938] 3 All E. R. 652. 

133. Add, Annotation : — As to (1) Refd. Brown r. 
Brown, [1936] 2 All E. R. 1610. 

135. Add, Annotation : — Refd. Beebee & Co. v . 
Turner’s Successors (1931), 48 T. L. R. 61. 

151. Add, Annotation : — Refd. Westminster Bank, 
Ltd. v, Wilson, [1938] 3 All E. R. 652. 

169a. .] — Berkley v. Ryder 

(1752), 2 Ves. Sen. 533 ; 28 E. R. 340, L. C. 

171. Add. Annotation : — Consd, Re Wilkinson, 
Page v. Public Trustee, [1920] Ch. 842. 

172. Add. Annotation : — Consd. Cohen v . Sellar, 
[1926] 1 K. B. 536. 

173. Add. Annotation : — Consd. Cohen t\ Sellar, 
[1926] 1 K. B. 538. 

174. Add. Annotation : — Consd. Cohen v . Sellar, 
[1926] 1 K. B. 530. 

1*5. Add. Annotation : — Consd. Cohen v. Sellar, 
[1928] 1 K. B. 530. 

175a. .] — (1) If a man who has 

romised to marry a woman, & has given to 
er an engagement ring in contemplation of 
marriage, refuses without legal justification 
to carry out his promise, he cannot demand 
the return of the engagement ring. 

(2) Serriblc : if a woman who has received 


representative to receive the money : — 
Held : in the abeepoe of proof of in- 
tention on the part of the original 
owner to benefit the stranger or proof 
of a relationship from which a pre- 
sumption of advancement might be 
drawn, the proceeds must go to the 
personal representative of the deceased 
original owner of the money. — D oyle 
e. Byrne (1922), fid L L. T. 125.— IR. 

124 x. .}— Money was 

deposited in a bank by X. in the Joint 
names of X. Sc an infant X. kept posses- 
sion of the bank-book : — Held; on X. s 
death the remainder of the account 
did not pass to the infant, adnoe the 
gift was testamentary at void. — 
MoKmaHT v. T mm (1923), 6M.P.R. 
23 2. —CAN. 

124 xi. .1 — An elderly lady 

& her nephew opened a Joint account 
in the Commonwealth Savings Bank 
by the transfer of a large mm a from an 
aeeount In the lady’s, name. The 
nephew, who assisted his aunt in all 
her matters of business, did not con- 
tribute to the account, which was kept 
tm funds by payments from the aunt s 
investments. The account was used 
solely for the purpose of supplying the 
annt*s needs. Honeys for tins purpose 
were withdrawn by the nephew as 
required* the withdrawal dips bring 
mmi I by both the aunt Sc the nephew, 
when the amount was ^opened tne 
aunt told the nephew Sc others that 


any balance remaining in the account 
at her death would belong to the 
nephew. Upon his aunt's death the 
nephew claimed the balance of the 
account :~Held : (1) the presumption 
of a resulting trust in favour of the 
aunt & her estate was rebutted by 
the evidence of her intention to benefit 
the nephew ; consequently, his legal 
right to the balance by survivorship 
prevailed ; (2) the gift thus conferred 
upon the nephew was not a testa- 
mentary disposition. — Russell v. 
Scott (1936), 55 0. L. R. 440 : 36 
8. R. N. 8. W. 4fi4 : 53 N. 8. W. W. N. 
178 ; 42 Argus L. R. 375 ; 10 A. L. J. 
211.— AUB. 

124 xii. .] — When money on 

a Joint account is claimed by the sur- 
vivor there must be proof of a trust or 
a gift iuter vivos. — He O'Donnell, 
Maritime Trust Co. v. Morgan, ] 1 938 J 
3 D. L. R. 770 ; 13 M. P. R. 185 ; 8 
F. L. J. (Can.) 68.— CAN. 

124 xiff. — .J — Presumption 

of resulting trust in case of Joint 
account may be rebutted by the opener 
signing an agreement that either party 
or the survivor, may make with- 
drawals. — Plater v. Brea ley, [1938] 
4D L7R. 765 ; 8 F. L. J. (Cam) 100.- 
CAN. 

PART IIL SRCT. 7, SUB-SECT. 4. 

sg. Gift subject to condiHo^WhdJter 
absolute gift db condition void— —Or gift 


of life estate.) — Amjap Kiian v. Ajbhraf 
Khan (1929). 66 L. R. Ind. App. 213.— 
IND. 

sk. Gift for education of infant .) — 
Money delivered to a Roman Catholic 
bishop to pay for the education of the 
infant, is a gift to the infant. Sc not a 
trust. On failure of the gift there is 
therefore no resulting trust to tho 
donor. — Clarke r. Roman Catholic 
Bishop of 8t. John, [1937] 4 D. L. It. 
491 ; 12 U. P. R. 183 ; 7 F. L. J. 
(Can.) 52. — CAN. 


PART III. SECT. 7, 


SUB-SECT. 2. 

.] — A present 


172 v. , - . 

made by an engaged man to his nanoSe, 
in view of marriage, Sc intended for the 
use of both of them during their court- 
ship Sc after their marriage, is recover- 
able by his personal representative 
where he dies before the marriage Sc 
during the continuance of the engage- 
ment. — Sheppard v. Robinson, [1028] 
S D. L. R. 347 ; [1928] 2 W. W. k. 235; 
23 Alta. L. R. 461.— CAN. 

172 vi. Oilts 

which are given by the bridegroom, at 
the time or the betrothal of a girl, to 
the girl's parents on her behalf accord- 
ing to Burmese Buddhist custom must 
be returned by the parents if the 
betrothal is broken off. — Maung Law 
Phyu e. Ma Baw (1933), I. L. R. 11 
Ran. 143.— IND. 


Cases 175a— 280a. English and Empire Digest Supplement. 


an engagement ring in contemplation of 
marriage refuses to fulfil the conditions of 
the gift & to carry out her promise, she must 
return the ring. 

(3) Semble : if an engagement to marry be 
dissolved by mutual consent, then in the 
absence of an agreement to the contrary the 
engagement ring & like gifts must be returned 
by each party to the other. — Cohen v. 
Sellar^ [1926] 1 K. B» 536 } 9o L. J. K. B. 


629 ; 135 L. T. 21 ; 42 T. L. R. 409 ; 70 
Sol. Jo. 505. 

191. Add. Annotation : — Refd. Coleshill t>. Man- 
chester Oorpn., [1928] 1 K. B. 776. 

192. Add* Annotation : — Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 

194. Add. Annotation : — Consd. Re Mainwaring, 
Mainwaring v. Verden, [1936] 3 All B. R. 
540. 


Part IV. — Incomplete Gifts. 


206. Add. Annotations : — Distd. Royal Exchange 
Assce. v. Hope, [1928] Ch. 179. Refd. Timp- 
son’s Executors v. Yerbury, [1936] 1 All E. R. 
186. 

227. Add. Annotation : — Overd. Re Swinburne, 1 
Sutton v. Featherley (1925), 70 Sol. Jo. 64. 

228. For the paragraph In original volume sub- 
stitute the following paragraph : — 

Non-payment due to suspicious signature 

— Subsequent death of donor.J — A lady, in her 
last illness, gave a cheque for £700 to a 
person with whom she had lived for some 
time, & the cheque was dulv presented but 
not honoured, owing to the signature being 
of a very shaky & doubtful character. The 
donor died before the cheque could be again 
presented : — Held : the cheque not having 
been paid, there was no valid & effectual gift 
of the money to the donee . — Re Swinburne, 
Sutton v. Featherley, [1926] 1 Ch. 38 ; 
95 L. J. Ch. 104; 134 L. T. 121 ; 70 Sol. Jo. 
64, C. A. 

Annotation : — Consd. Tlmpson’s Executors v. Yerbury 
(1935), 79 Sol. Jo. 523. 


Compare original volume, p. 542. No. 292. 
259. Add. Annotations : — Distd. Royal Exchange 
Assc. v. Hope, [1928] Ch. 179. Refd. Timp- 
son’s Executors v . Yerbury, [1936] 1 All E. R. 
186. 

268. Add. Annotations : — Apld. Re Comber bach, 
Saunderson v. Jackson (1929), 73 Sol. Jo. 403. 
Refd. Jenkins v. Jenkins. [1928] 2 K. B. 

. 501 ; Cashin v. Cashin, [1938] 1 All E. R. 536. 

269. Add. Annotation : — Refd. Jenkins v. Jenkins. 
[1928] 2 K. B. 501. 

270. Add. Annotation : — Refd. Cashin v. Cashin, 
[1038] 1 All E. R. 536. 

274, Add. Annotation : — Refd. Cashin «l Cashin, 
[1938] 1 All E. R. 530. 

278a. Incomplete gift of real estate.] — Re 

COMBERBACH, SAUNDERSON V. JACKSON (1929). 
73 Sol. Jo. 403. 

Sub-sect. 4. — Appointment op Donee as 
Administrator. 

280a. Intention expressed in donor’s lifetime — 
Continuing Intention.] — The legal estate ac- 
quired by an administrator is no less effectual 


PART III. SECT. 8. 


185 iv. .1 — In absence of 

statute, there is no hard-and-fast rule 
that where a gift Is alleged to have 
been made by a donor, since deceased, 
the evidence of the alleged donee as to 
tne making of the gift must be dis- 
believed unless corroborated. It must 
be examined with core, even with sus- 
picion, but if it brings conviction to the 
tribunal trying the case, that con- 
viction will be acted upon. — National 
Trust Co., Ltd. v. Ayton, {19341 1 
W. W. R, 985 ; 2 D, L. R. 404.— CAN, 


187 i. Onus of proof on donee — Grant 
purporting to oe for consideration .] — 
Where a conveyance or mtge. is 
expressed to be for valuable considera- 
tion, but the fact is that none was paid 
nothing but the clearest evidenoe can 
avail to show that a gift was intended. 
Where there 1 b nothing but the instru- 
ment itself before the ct. from which 
to draw conclusions, it must be held 
to be the exolusive 8c conoluslve evi- 
dence of the oontraot between the 


parties. — J ohn* Deere Plow Co., 
Ltd. v. Peters & Spohn, {19291 2 
D. L. R. 103: 28 S. L. R. 318; {1028] 
3 W. W. R. 686.— CAN. 


PART 111. SECT. 10, SUB-SECT. 2. 

•m. Gift of land subject to mortoaos. 1 — 
Where a father makes a gift of land to 
his son, the presumption Is that it is 
made subject to mtges. whioh then 
actually exist against the land, includ- 
ing a mtge. whioh had not been 
registered at the date of the gift, — 


Orenczuk V. Dounsky (Alta.), [1927] 
3 W. W. R. 596.— CAN. 

PART IV. SECT. 1, SUB-SECT. 1. 

h i. .1 — Morton t>. Brighoubk. 

[1927J 1 D. L. R. 1009 ; [1927] S. C. R. 
118.— CAN. 

PART IV. SECT. 2, SUB-SECT. 1.— A. 

245 il. .] — Equity will not per- 
fect an incomplete gift. — Jacques v. 
Hopktns & Hopkins, [1931 ] 2 W. W. R. 
277 ; 3 D. L. R. 410 ; 25 Alta. L. R. 
372.— CAN. 

PART IV. SECT. 2, SUB-SECT. 1.— B. 

r 1, Document not completed — 

Nor proved to be document made by 
donor. 1— Reilly v. Woo d worth ( 1 9 2 4 ), 
51 N. B. R. 153.— CAN. 

PART IV. SECT. 2. SUB-SECT. 2. 

s i. .] — X. put his son Y. 

& his wife in possession of land & told 
them they oould have it as long as 
they wished. He assisted Y. to build 
a fence & Y. then built a house : — 
Held: this amounted in equity to a 
gift of the land.— Campbell v. Camp- 
bell, 11932] 3 D. L. R. 501 ; 4 

M. P. R. 502.— CAN. 

t i. .] — Hovky v. 

Ferguson (1871), 18 Gr. 498.— CAN. 

PART IV. SECT. 2, SUB-SECT. 3. 

e i. .] — Re Jenkins 8c Brash t>. 

Vulcan Iron Works, Bray v. Vulcan 
Iron Works (B.C.), {1927] 1D.L.B, 
1009.— CAN. 


o ii. .] — W., a member of a 

stockbroking partnership, credited his 
son’s account in the client’s ledger 
with £5,000 & debited his own account 
in the partners’ ledger with the same 
sum. This was balanced on the other 
side of the account? with shares to the 
face value of £13,000. whioh stood in 
the name of a certain bank as oollatera 
for the loan account of W. The in- 
vestments were sold from time to 
time 8c others substituted, & at the 
time of the death of W. were repre- 
sented by securities to the fooe value 
of £9,000 which were in the name 8c 
custody of the bank. W, never in- 
formed the bank that he had made the 
shares over to his son. but requested 
them to accept release orders signed 
by his son sc all dividends on the 
original 8c substituted securities were 
credited to the account of the son in 
the books of the firm. By a letter 
handed to his son W. infoxgned the 
exors. of his will that the shares were 
the property of his son 8c did not form 
part of his assets 8c so informed one 
of the exors. verbally. W. did nothing 
further to perfect the gift of the 
securities but appointed his son as one 
of the exors. of the will : — Held : the 
securities did not form part of the 
estate of W. but were the property of 
his son, subject to the limitation that 
the excess, if any. of the value of the 
securities, when realised, over the sum 
of £5,000 belonged to the exors. as 
assets of the testator . — Re Wilson, 
Grove-White v. Wilson, [1033] I. R. 
720 — IR. - 
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than that of an exor. appointed by will to 
perfect an imperfect gift made by deceased 
owner of the estate to the administrator. 

On the death of his father, J. handed over 
the furniture & title deeds of a certain house 
& premises, forming part of his father’s 
estate, to S. & allowed her to occupy the 
house rent free. J. died intestate, & S. was 


Part V. — Gifts 

286. Add . Annotation : — As to (2) Refd. Wilkes v. 
Allington, [1931] 2 Ch. 104. 

288. Add. Annotation: — As to (2) Refd. Delgoffe 
v . Fader, [1939] 3 All E. R. 082. 

292, Add. Annotation: — As to (1) Consd. Re 
Swinburne, Sutton v. Featherley (1925), 70 
Sol. Jo. 64. 

294a. .] — Semble : when testator, 

in his lifetime, hands over to a person a sum 
of money, & direct* him, out of it, to pay the 
expenses consequent on his sickness, & in case 
of death, his funeral expenses, such money 
does not pass under the will. — In the Goods oj 
Toomy (1804), 3 Sw. & Tr. 502 ; 34 L. J. 
P. M. & A. 3 ; 28 J. P. 824 ; 13 W. R. 100 ; 
164 E. R. 1393. 

298. Add. Annotation : — As to (2) Consd. Delgoffe 
v. Fader, [1939] 3 All E. R. 682. 

302. Add. Annotations : — Folld. Darlow v. Sparks , 
[1938] 2 All E. R. 235. Consd. Delgoffe v. 
Fader, [1939] 3 All E. R. 082. 

303. Add. Annotation : — As to (1) Refd. Wilkes v. 
Allington, [1931] 2 Ch. 104. 

307. Add. Annotation : — Refd. Wilkes v. Allington, 
[1931] 2 Ch. 104. 

312a. .] — During her last illness deceased • 

showed pltf . a bag containing certain articles 
— money & jewellery — which would pass by 
delivery, & a bank deposit book in an enve- 
lope ; but, having done so, desired her to 
replace the bag in deceased’s wardrobe from 


appointed an administratrix : — Held : there 
was a continuing intention on the part of the 
donofc up to the time of his death to give the 
property to the donee, & by her appointment 
as an administratrix she had acquired the 
legal estate. — Re Jaimes, James v. James, 
[1935] Ch. 449; 104 L. J. Ch. 247; 153 
L. T. 277. 


mortis causa. 

which it had been taken. Deceased stated 
that, if she should die, pltf. was to get every- 
thing in the bag including what was in the 
envelope. Deceased repeated this state- 
ment several times, & later, while being 
nursed in pltf.’s house, asked that the bag 
should be placed in pltf.’s wardrobe, but 
added : “So that I can keep my eye on it.” 
It was proved that the bank would have paid 
the deposited money without production of 
the deposit book : — Held : (l) although on 
the first occasion there was no donatio mortis 
causa t deceased requiring the bag to remain 
in her dominion & custody, there was later 
a valid donatio mortis causa of the articles 
passing by delivery ; (2) there was not a valid 
donatio mortis causa of the money deposited 
in the bank, the delivery of the deposit book 
being, in this respect, indistinguishable from 
the delivery of an ordinary bank passbook. — 
Delgoffe v. Fader, [1939] Ch. 922 ; [1939] 
3 All E. R. 082 ; 161 L. T. 106 ; 56 T. L. R. 
989 ; 83 Sol. Jo. 689. 

827. Add. Annotation : — Refd. Re Swinburne, 
Sutton v. Featherley (1925), 70 Sol. Jo. 
64. 

330a. .] — Re While, Wilford v. While, 

[1928] W. N. 182. 

331. Add. Annotation : — Refd. Re Swinburne, 
Sutton v. Featherley (1925), 70 Sol. Jo. 04. 

337a. .] — Where testator, in his last illness, 

said he wanted to leave something to C., & 
then directed her father to get mtge. deeds 


PART IV. SECT. 3. 

sp. Donor repossessing himself of trans - 
fer rf* certificate of title— Before transfer 
registered.) — Registered owner of land, 
with intention of making a gift of it 
to 8., delivered to the father of 8. a 
transfer of the land to 8. & the duplicate 
certificate of title. He subsequently 
repossessed himself of the transfer & 
certificate before S. had an opportunity 
to register the transfer which he 
destroyed : — Held : the inchoate gift 
to 8 . was effectually revoked Sc 8 . was 
not entitled to be recorded as owner 
of the land. —Smith v. Smith (1015), 
21 D. L. R. 861 ; 31 W. L. R, 607 ; 
8 W. W. R. 1077.— CAN. 

PART V. SECT. 1. 

•r. Grounds for setting aside — Undue 
influence — Gift by parishioner to parish 
priest.)— Bohan v. Walker, [1928] 
4 D. L. R. 630.— CAN. 

PART V. SECT. 2, SUB-SECT. 2.— A. 

■t. Receipts issued to transferee of 
stock by Banks of England <£ Ireland .) — 
Neither the receipt issued by the Bank 
of England to a transferee of India 
64 per cent, stock, 1032, which con- 
tained particulars of the consideration 


paid for the “ Interest or share in tho 
stock transferred, ” nor the receipt 
issued by the Bank of Ireland to a 
transferee of 3 per cent, local loans 
stock, can be the subject of a donatio 
mortis causd. — Re M'Wey, Ryan v. 
Cashin & Costello, [19281 1. R. 486. — 


PART V. SECT. 2, SUB-SECT. 2.— 
B. (b). 

311 xxiii. .J — A donatio 

mortis causd may be mad© by tho donor 
placing money upon deposit reoeipt 
in the joint names of himself & the 
donee. The handing of the deposit 
receipt to the donee is sufficient de- 
livery, Sc a direction by the donor to the 
donee to make certain payments out 
of the money does not invalidate the 
gift. — F ayne v. Martin (1924), 59 
I. L. T. 14.— IR. 

311 ndv. -* — .] — A woman, 

engaged in domestic service Sc without 
a home of her own, placed her savings 
in deposit-receipt in 1900 in name of 
herself & her sister to be drawn by 
either of them or the survivor. The 
reoeipt was then banded to the sister, 
who kept it at her home, but periodi- 
cally the deposit was uplifted by 
the depositor Sc redeposited with 
interest Sc further savings added to it. 
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The depositor had a niece & nephew, 
her sister's children, &, on the sister’s 
death in 1921, the name of the niece 
was substituted os tbe second name 
in tbe receipt, tbe reoeipt being there- 
upon banded by her to him. The 
depositor regarded her sister’s family 
as her only relatives Sc their home as 
her own. Sc, on several occasion*, she 
had stated to third persons that tbe 
sum on deposit was to go to tbe sur- 
vivor of the persons named In tbe 
reoeipt. The depositor having died 
in 1930, survived by the nephew: — 
Held : the terms of tho denosit- 
receipt, taken In conjunction with the 
depositor’s expressions of intention, 
were sufficient to instruct a donation 
mortis causd of the sum on deposit in 
favour of the nephew. — Macphkr- 
son’s Executrix v. Mackay, 119321 
8. C. 505. — SCOT. 


PART V. SECT. 2, SUB-SECT. 2.— B. 
(o) ii. 

326 i. Cheque — Cashed before death .) — 
The gift of a cheque three days before 
death. Sc cashed the day before death : 
— Held : not testamentary, Sc either a 
valid completed gift inter vivos, or a 
donatio mortis causd . — Campbell v. 
Fenwick, [1934] 4 D. L. R. 787 ; O. R. 
692.— CAN. 
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out of a box in his room, & said he should 
give the deeds for 0., & handed them over to 
her father: — Held: the gift was a good 
donatio mortis causd, & the donee was 
entitled to the money secured by the deeds. — 
Be Patterson, Mitchell v. Smith (1864), 
16 L. T. 620 5 10 Jur. N. S. 678 ; on appeal , 
4 Be Gh J. & Sm. 42 2. 

(ff) Other Documents. 

842a. War Savings certificates.] — Shortly before 
her death, a woman, using words of gift, 
handed to her father certain War Savings 
certificates So National Savings certificates, 
with the intention of passing the property in 
them. The husband of the woman claimed 
to be entitled to them : — Held : War Savings 
certificates Sc National Savings certificates 
are capable of being the subject-matter of a 
donatio mortis causd . — Darlow v. Sparks, 

M 2 All B. It. 236 ; 64 T. L. R. 627 ; 
. Jo. 266. 

842b. National Savings certificates.] — Barlow v . 
Sparks, No. 342a, ante. 

847. Add. Citations:— 96 L. J. Ch. 204; 133 L. T 
466. 

361. Add. Annotations : — Consd. Delgoffe v. Fader, 
[1939] 3 All E. R. 682. Refd. Wilkes v. 
Allington, [1931] 2 Ch. 104. 

366a. Gift made In contemplation of death from 
Incurable disease — Death from different Illness 
— Gift valid.] — A donatio mortis causd is not 
generally conditioned upon the donor dying 
from the same disorder as that from which 
he is suffering, & contemplates the prob- 
ability of death, at the time it is made. 

By a mtge. made in 1922 the widow of J., 
who was tenant for life under his will, mort- 
gaged a farm to W., a brother of J., to secure 
£1,000 Sc interest at 6 per cent. The widow 
died in 1923, having appointed her two 
daughters, E. Sc X., exors. of her will. The 
mtge. contained no personal covenant for 
payment of the principal, Sc the mtgee. 
accepted interest at 3$ per cent., reduced in 
1924 to 3 per cent. In 1924 W., who was on 
very friendly terms with his brother’s family, 
gave the deeds relating to the farm, other 
than the mtge. deed, to E. Sc X., to retain 
in their custody. On Dec. 11, 1927, W., 
who had since 1922 been suffering from an 
incurable disease Sc knew that he could not 
possibly live long, called upon his nieces, 
who were aware of his state of health, Sc gave 
them an envelope indorsed in his own hand- 
writing : “ Deeds relating to X. farm to be 
given up at death. W.,” saying : “I have 
brought this down for you ; put it away.” 
After he had left the house the envelope 
was opened, Sc was found to contain the 
mtge., which the nieces placed in their safe. 
On Jan. 23, 1928, W. died of pneumonia 
following a chill, in an action by his exors. 


for a declaration that the mtge. was a sub- 
sisting security & to enforce it: — Held: 
there was a valid donatio mortis causd by W., 
Sc a release of the mtge. to the two daughters 
of J. for the benefit of his estate. — Wilkes 
v. Allington, [1931] 2 Oh. 104 ; 100 L. J. Oh. 
262 ; 144 L. T. 746; 47 T. U R. 307 ; 76 
Sol. Jo. 221. 

369a. .] — Be Harrison, Public Trus- 

tee v . Best (1934), 78 Sol. Jo. 135. 

872. Add. Annotation : — Refd. Re Swinburne 
Sutton v. Featherley, [1926] Oh. 88. 

379. Add. Annotation : — Consd. Re Craven’s 
Estate, Lloyds Bank, Ltd. v. Cockbum, 
[19373 Ch. 423. 

384a. .] — Delgoffe v. Fader, No. 312a, 

ante. 

386a. Instructions to use power of attorney.] — A 
testatrix had given her son a power of 
attorney in very wide terms over certain 
shares Sc money standing in her name at a bank 
abroad. When about to undergo an opera- 
tion she told the son to get such shares & 
money transferred into his own name, as she 
wanted him to have them if anything should 
* happen to her. The son accordingly, acting 
as her agent under the power of attorney, 
instructed the bank to transfer the shares & 
money into his name. Testatrix died a few 
days later. The question arose as to whether 
there had been a good dbnatio mortis causd of 
the shares Sc money or whether they formed 
part of the estate of testatrix. By her will 
testatrix gave her trustees a power of 
advancement in favour of the son, inter alia , 
for “ the purchase of a business or a share in a 
business”: — Held: (1) the mere giving of 
the power of attorney was not in itself a 
sufficient parting by testatrix with her 
dominion over the shares Sc money to make it 
a donatio mortis causd , but when testatrix 
instructed her son to transfer the shares Sc 
money into his own name, she parted with 
her dominion over the property, & there was a 
good donatio mortis causd ; (2) the question 
was one which arose in the administration of 
the estate, &, as the estate was being adminis- 
tered in England according to English law, 
it was a question which ought to be deter- 
mined according to the law of England, sub- 
ject to the condition that, the property being 
situated abroad, that which was said to con- 
stitute the parting with dominion ought to 
be something which would be an effective 
parting with dominion in the place abroad 
where the property was situated ; (3) the 
power of advancement did not extend to an 
advance of a sum to be applied Sc invested 
with the trustees of Lloyd’s as a fund which 
would be available to meet the son’s liabilities, 
so as to enable him to become an underwriter 
at Lloyd’s ; (4) as such an advance* would 
not be expedient for the trust as a whole, the 


PART V. SECT. 2, SUB-SECT. 2.— 

B. (f). 

8*1 I. Life insurance policy — Docu « 
ment delivered to third party for donee .] — 
Held : all the esse n tial conditions of 
a valid & effectual donatio mortis causd 
had been established. — NKD bon «. 
Prudential Assotuno* CJo., [19291 
N. 1, 118.— IR. 


PART V. SECT. 8, SUB-SECT. 3. — A. 

857 v. affd. (1990), 48 O. L. R- 539.— 
CAN. 

PART V. SECT. 8, SUB-SECT. 8. — B. 

87* ▼. .1 — The delivery by 

a person in extremis of the keys of hu 
safe, aooompanied bythe words, 44 They 
lead to everything I have got. every- 
thing I have got is yours ** v — Held : to 
operate as a dcmaUo mortis asms* of the 
things in the safe other than the money 

66 


in a bank represented by a pass book 
fotmd in the safe. — C usack: «. Day, 
[1925] 3 D. L. R. 1028; [1925] 9 

W. W. R. 715.— CAN. 


si. Delivery of paper expressing gift.] 
— A valid donatio mortis causa is 
constituted by the giving of a paper 
expressing a gift of furniture, etc., a 
year & a half prior to the death. — Rs 
hocranoaoxT <1984), 49 B. a R. 98.— 
CAN. 
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ct. could not sanction it tinder Trustee Act, 
1925 (c. 19), s. 57 (1 ). — Re Craven’s Estate, 
Lloyds Bane, L<td. v. Cockburn (No. 1), 
[1937] Ch. 423 ; [1937] 3 All E. R. 33 ; 100 
L. J. Ch. 308 ; 157 L. T. 283 ; 53 T. L. R. 


094 ; eub nom. Re Craven’s Estate, Lloyds 
Bank, Ltd. v. Craven, 81 Sol. Jo. 398. 

399a. Donee with access to keys — Presumption 
of fraud.] — Simms v. Cox (1824), 3 L. J. O. S. 
K. B. 44. 


PART V. SECT. 8, SUB-SECT. 8.— 0. 

387 jv. .] — Shortly before her 

death deoeaeed handed to her servant 
a locked box with the key & told her 
to keep it for A. D. until the latter 
returned from England, 8c then give 
It to her. The servant was instructed 
to tell A. D. that what was in the box 


was for her. The box was not de- 
livered until after the death of deceased, 
8c, on being opened, it was found to 
oontain a post offloe savings bank-book, 
which showed a oertain sum standing 
to the credit of deceased. It was not 
disputed that there was an intention 
to make a donatio mortis causd : — 
Held : the intended donatio mortis 


causd failed, as there was no delivery 
actual or constructive, to A. D. 
since the mere instructions by deceased 
to her servant, 8c the obedience to these 
instructions, were not sufficient to 
make the servant an agent of the 
intended donee . — Re Thompson's Es- 
tate. [19281 1. R. 606.— 1R. 


GRAIN. 

See Agriculture. 
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GUARANTEE AND INDEMNITY. 
Part II. — Requisites of Guarantee. 


41« Add. Annotations : — Dlstd. Hardie & Lane v. 
Chilton, [1928] 2 K. B. 306. Consd. Mutual 
Finance, Ltd. v . Wetton <fc Sons, Ltd,, [1937] 
2 K. B. 389. 

45. Add. Annotations : — As to (2) Held. Re Lloyds 
Bank, Ltd., Bomze v. Bomze (1930), 47 
T. L. R. 38. Generally, Reid. Lancashire 
Loans, Ltd. v. Black, [1934] 1 K. B. 380. 

54. Add. Annotations : — -Consd. Re George Ingle- 
field, Ltd. (1932), 48 T. L. R. 536 ; Staffs 
Motor Guarantee, Ltd. v . British Wagon Co., 
[1934] 2 K. B. 305. 

88. Add. Annotation : — Retd. Hawkesworth v. 
Turner (1930), 46 T. L. R. 389. 


121. Add. Annotation : — Reid. Bardie & Lane v . 
Chilton, [1928] 2 K. B. 300, 

184. Add. Annotations : — Consd. Portofino Tank 
Steamer Owners v. Berlin Derunaptha (1934), 
39 Com. Cas. 330. Reid. Hall v. I. R. Comrs. 
(1926), 136 L. T. 759 ; Lewis v. Cammell, 
Laird Sc Co. (1929), 22 B. W. C. C. 410; 
Smith v . Union Castle S.S. Co., Ltd. (1931), 
24 B. W. C. C. 71 ; Re Gregory, Ex p. Norton, 
[1935] Ch. 65. 

156. Add. Annotation -Reid. Mutual Finance, 
Ltd. t>. Wetton & Sons, Ltd., [1937] 2 K. B. 
389. 


Part III. — Proof of Guarantee. 

267. Add. Annotation : — Reid. Royal Exchange i 285. Add. Annotation : — Refd. Stanley (Montagu) 
Assce. v. Hope, [1928] Ch. 179. | & Co. v. Solomon, Ltd., [1932] 2 K. B. 287. 


b 1. Original distinguished 

from, collateral contract.) — Re Thomson, 
[192m D. L. R. 254 ; 60 O. L. R. 165. 

13 i.* .1 — The mere fact that a 

particular agreement may terminate 
in a liability for the debt of another 
does not make It a guarantee instead 
of an indemnity where the former is 
not its immediate or main object. — 
McPherson v. Forlono, [1928] 3 
W. W. R. 45 ; 37 Man. L. R. 508.— 
CAN. 

sa. Distinguished from direction to 
furnish goods on credit of principal .] — 
Grasett v. Hutchinson (1860), 10 
0. P. 265.— CAN. 

•b. Distinguished from novation of 
contract .] — National Pole Sc Treat- 
ing Co. t>. Blue River Pole & Tie 
C o. (B. C.), [1929] 3 D. L. R. 638 ; 
rcvsd. onjacts, [1930] 3 D. L. R. 996 ; 
43 B. O. R. 98.— CAN. 

PART II. SECT. 1. 

so. Fidelity guarantee — Primary 
obligation of principal.) — R. v. Black 
(Ottt.) (1899), 8 Exch. 0. R. 236.— CAN. 

so. Necessity far mutuality. \ — Gan on a 
9. Gault, [1934] 2D.L.R. 353.— CAN 

PART II. SECT. 2. SUB-SECT. 1. 

23 i. What constitutes offer .) — Goods 
were supplied by a manufacturer to 
i buyer upon the faith of a document 
Mldreesed to the manufacturer, & 
dgned by a third person, containing 
hfeoA words — “ I am prepared to back 
iin> the buyer, for 1 month credit 
jo £30 " : — Held : the document 
amounted to a guarantee. — Davison 
A. A.) Ptt., Ltd. v . Seabbook, [1931] 
krgus L. R. 166. — AUS. 

PART II. SECT. 3, SUB-SECT. 2. 

44 il For benefit of thi rd 

oarty .) — Where a married woman 
Owns an instrument at the request of 
tor husband, not tor his benefit, but 
lor t he acc ommo dation of a friend or 
•etatire of his. the evidence necessary 
io prove that undue influence was 
* * * * **** by the husband must be 
Dueh s tr on g er than would be necessa r y 


had the signature been obtained for 
the husband 's benefit. — W atkins 
(J. R.) CO. v. NobhrT (AltaA [1926] 
1 D. L. R. 526 ; [1926] 1 W. W. R. 156. 
—CAN. 

}? or btficjV. of husband .) — 

See Hubband Sc Wipe. Nob. 1370 i, 
1370 11. post. 

PART II. SECT. 3, SUB-SECT. 5. 

1 i. .] — Pltf. entered into a con- 
tract with an incorporated building 
oo. for the Installation of heating equip- 
ment. Deft., as president of the oo., 
wrote a letter to pltf. in which he said, 
“ I shall personally see to it that you 
gel your payments regularly as per 
contract ” & signed it : — Held : the 
document was not a guarantee by the 
co. of its own account the signature 
was sufficient to charge deft, personally. 
— Miles v. Zuokerman, [1931] 1 

D. L. R. 448 ; affd [1931] 4 D. L. R. 
370 ; O. R. 368.— CAN. 

PART II. SECT. 4, SUB-SECT. 1. 

55 vi, .] — Campbell v. McIsaac 

(1873), 9 N. 8 . R. (3 G. 8c O.) 287.— 


55 vii. .] — R. had a contract 

with deft., the owner of a building, to 
do some work thereon. Pltfs. supplied 
R. on credit, with material for the 
work ; &, alle ging a promise by deft, 
to pay for the material if R. did not, 
sued deft, as upon a guarantee, R. 
having failed to pay : — Hdd : there 
being nothing in the evidence to 
suggest that there was any bargain 
with deft, that pltfs. would not register 
a mechanic's lien on deft.’s property, 
there was no consideration for the 
alleged promise of deft. — E bskine- 
Smjth Co. v. Bordeleau, [1929] 2 
D. L. R. 877 ; 63 O. L. K. «21.^-CAN. 

PART II. SECT. 4, SUB-SECT. 3.— A. 

sd. Agreement by bailee to deliver goods 
to purchaser— Promise by vendor to 
indemnify bailee against loss if goods 
not according to^ contract. )~~H eld {.the j 
agreement to deliver. Sc not the delivery 
itself, formed the consideration for 
the promise to indemnify. — O unnard | 


v. Plummer (1844), 4 N. B. R. (2 Kerr) 
418.— CAN. 

PART II. SECT. 4, SUB-SECT. 5.— A. 

157 I. Insufficiency of past considera- 
tion.) — Pltf. sued deft, for moneys 
dne under an agreement in writing 
whereby he undertook that If a oo. in 
which pltf. had at his request taken 
shares, failed to pay a ten per cent, 
dividend in certain years, he would 
pay pltf. within seven days the amount 
of such ten per cent, dividends. The 
agreement was executed some months 
after pltf. bad taken up shares. Pltf. 
alleged that the agreement was made 
in pursuance of an agreement made 
antecedent to his purchase of the 
shares. Deft, denied the antecedent 
agreement Sc claimed that the guarantee 
having been given for a past considera- 
tion, was not enforceable : — Held ; on 
the facts, although the question of a 
guarantee had been raised between the 
parties prior to pltf.'s taking up the 
shares, there had been no animus 
contrahendi on the part of deft, to give 
the guarantee before the shares were 
acquired & the guarantee being there- 
fore given for a past consideration was 
a nudum pactum Sc unenforceable. — 
Power v. Ahern (1935), 29 Q. J. P. R. 
85 ; [1935] Q. W. N. 22.— AUS. 

PART III. SECT. 1, SUB-SECT. 1— A. 

se. Verbal agreement of guarantee 
or suretyship. ]~—Held : unenforceable 
because of Stat. Frauds. — Doyle v. 
McKinnon, [1925] 3 D. L. R. 334 ; 57 
O. L. R. 104.— CAN. 

PART III. SECT. 1, SUB-SECT. 1.— B. 

sf. Promise to guarantee dividend d? 
stock .] — Held : not a guarantee to 
which Btat. Frauds, R. 8 . O., 1914 
(o. 102 ), s. 6 . applied.— Q uanob v. 
Brown, [1926] 2 D. L. R. 824; 68 
O. L. R. 578.— CAN. 

PART III. SECT. 1, SUB-SECT. 2.—A. 

190 i. Representations within Statute 
of Frauds Amendment Act , 1828 (c. 14), 
s. 6 — Representation by partner as to 
credit of firm .) — A representation made 
by one of two or more partners os to 
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205. Add. Annotation: — Apld. Farr, Smith v. 
Messers (1927), 44 T. L. R. 48. 

307. Add, Annotation N.F. McCall Bros., Ltd- 
v. Hargreaves (1932), 48 T. L. R. 450. 

308. Add. Annotations : — Consd. National Sales 

Corpn., Ltd. v. Bernard:, Beraardi v. 

National Sales Oorpn., Ltd., [1931] 2 E. B. 
188. Expld. McCall Bros., Ltd. v. Hargreaves 
(1932), 48 T. L. R. 450. 

300. Add. Annotations: — Consd. National Sales 
Corpn., Ltd. v. Beraardi, Beraardi v. 

National Sales Corpn., Ltd., [1931] 2 K. B. 
188. Expld. McCall Bros., Ltd. v . Hargreaves 
(1932), 48 T. L. R. 450. 

310. Add. Annotations: — Apld. National Sales 
Corpn., Ltd. v . Beraardi, Beraardi v. 

National Sales Corpn., Ltd., [1931] 2 K. B. 
188. Consd. McCall Bros., Ltd. v. Hargreaves 
(1932), 48 T, L. R. 450. 

810a. .] — Pltfs., who were creditors of 

the W. co., agreed with the W. co. & with 
deft, that they would take bills in respect 
of the past Sc future indebtedness of the W. 
co. if deft, would indorse the bills. Bills 
payable to pltfs/ order were then drawn by 
pltfs/ & accepted by the W. co., &, before 
pltfs. had indorsed them, deft, wrote his 
name on the back. Subsequently pltfs. 
indorsed the bills by writing their name 
beneath, instead of above, that of deft. 
In an action on the bills deft, contended that 
as they had never been nogoi iated he did not 
incur the liabilities of an indorser Sc that his 
agreement, if any, was a guarantee & was 
not in writing, & he pleaded the Statute of 
in the above circumstances 
pltfs. had authority under Bills of Exchange 
Act, 1882 (c. 61), s. 20, to complete the bills 
by adding their indorsement. Sc that even if 
deft/s agreement was a contract of guarantee 
the Statute of Frauds was no answer to a 
claim on the bills, Sc therefore the action suc- 
ceeded.-— McCall Bros., Ltd. v. Hargreaves, 


[1932] 2 K. B. 423 ; 101 L. J. K. B. 733 ; 
147 L. T. 257 ; 48 T. L. R. 450 ; 76 Sol. Jo. 433. 

312. Add. Annotations: — Folld. National Sales 
Corpn., Ltd. v. Beraardi, Beraardi v. 
National Sales Corpn., Ltd., [1931] 2 K. B. 
188. Refd. McCall Bros., Ltd. v. Hargreaves 
(1932), 48 T. L. R. 450. 

312a, Signature of drawer below that of third 
party — Intention of parties considered.}— 
Bills of exchange drawn to the order of the 
drawer Sc accepted were indorsed by a third 
party with the intention of rendering himself 
liable if the acceptor did not pay. They 
were afterwards indorsed by the drawer with 
the intention of completing them & making 
them enforceable against the third party 
if necessary, the signature of the drawer 
being placed below that of the third party 
on the backs of the bills. The acceptor not 
having paid the bills at maturity, the drawer 
brought an action upon them against the 
third party as indorser : — Held : he was 
entitled to recover, inasmuch as the fact 
that his signature instead of being above 
' was below that of the third party on the 
backs of the bills was a mere inadvertence 
* which did not nullify the intentions of the 
parties or alter the rights which they would 
otherwise have had. — National Sales 
Oorpn., Ltd. v. Bernardi, Bernardi v. 
National Sales Corpn., Ltd., [1931] 2 
K. B. 188 ; 100 L. J. K. B. 386 ; ‘145 L. T. 
48 ; 47 T. L. R. 380 ; 36 Com. Cas. 270. 

Annotation: — Apld. MoCall Bros., Ltd. v. Hargreaves (1932), 
48 T. L. R. 450. 

823. Add. Annotation : — Refd. Franco-British Ship 
Store Co. v. Compagnie des Chargeurs 
Framjaise (1926), 42 T. L. R. 735. 

345. Add. Annotations : — Dlstd. Reckitt v . Barnett, 
Pembroke & Slater, [1929] A. C. 176. Refd, 
Lloyds Bank v. Chartered Bank of India, 
Australia Sc China, [1929] 1 K. B. 40. 


Part IV. — Interpretation. 

377, Add. Annotation : — As to (2) Refd. Eshelby of Canada (1925), 95 L. J. P. C. 17. 

Y* ®m^P ean Bank, Ltd. (1931), 433 , Add. Annotation : — Consd. Mann, Taylor & 

101 L. J. K. B. 245. Co., Ltd. v. Royal Bank of Canada (1935), 

421 Add. Annotation : — Refd. Allen u. Royal Bank 40 Com. Cas. 267. 


the credit of his firm is a representation 
as to the credit “ of any other person ” 
within soot. G of Lord Tenterden’a Act, 
but a firm Is not liable for suoh a 
representation made by one of its 
partners, even though the other 
partners knew & approved of It ; the 
only person who can be oharged being 
the partner who actually signed the 
representation. In an action against 
partners founded upon fraudulent mis- 
representations as to the credit of the 
firm, one of the defts. pleaded non- 
oomplianoe with sect. 6 of Lord Tenter- 
den's Act : — Hiid : sects. 8, 12 & 13 
of Partnership Act had not the effect 
of impliedly repealing sect. 6 in so far 
as it related to false representations 
by a partner, & the plea was a good 
defence to the cause of action except 
In so far as the representations were 
in writing signed by deft. — T urnbull 
& Co. v/MaoKay. [19321 N. Z. L. R. 
1300 ; G. L. R. 444.— NJ!. 

196 iil. .)— Tuppjcr v. Crowe 

J1862), 15 N. S. R. (3 R. & G.) 261.— 


196 iv. .)— Carr v. Bank of 

Montrkal. [19291 3 D. L. R. 54 ; 63 
O. L. R. 544.— CAN. 

sq. Representations within C. S. U. C., 
c. 4G, s. 10 — As to solvency of trader — 
Necessity for writing.] — McLean v. 
dun (1877), 1 A. R. 153.— CAN. 

PART III. SECT. 2, SUB-SECT. 1.— 

B. (a). 

232 i. Whether credit given to surety 
alone .] — A promise “ you haul the 
wood & I’ll see you paid ” creates a 
primary liability & not a contract of 
suretyship. — W am bolt v. Arenburo, 
[1930] 4 D. L. R. 399.— CAN. 

PART III. SECT. 2, SUB-SECT. 2. 

263 I. Promise to stranger — Surety, 
Guarantor or bail. ] — A promise to 
indemnify one who is a surety, 
guarantor or bail for a third person is 
not within Stat. Frauds. — M cPherson 
v. Foklqng, [1928J 3 W. W. R. 46 r 
37 Man. L. R. 508.— CAN. 

2 


PART III. SECT. 3, SUB-SECT. 8.— A 
■t. Lapse of signed offer — Resusci- 
tation .] — Where a signed offer of 
guarantee has lapsed, it may be resus- 
citated either by the signatory's re- 
opening the offer to the other party, 
or by the other party offering to accept 
it as a binding agreement, 3t upon an 
agreement resulting the document con- 
taining the signed offer is sufficient 
to satisfy Stat. of Frauds. — 4) ’Young 
& Lum v. Reid & Co., Ltd., [1932] 
Argus L. R. 278 ; 6 A. L. J. 76.— 
AUS. 

PART IV, SECT. 1. 

369 ii. .] — A contract of 

guarantee must be strictly construed ; 
but It must be read as a whole 8c given 
an intelligible construction. — B ank of 
Nova Scotia v. Zink (1934), 7 M. P. R. 
476.— CAN. 

PART IV. SECT. 2, SUB-SECT. 1. 

• l. .J — No collateral agree- 

ment will be admitted to affect a 
guarantee complete upon its face. — 
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Part V. — Liability 

479. Add. Annotation : — Retd. Smith v. Wood 
(1928), 139 L. T. 250. 

482. Add. Annotation : — Consd. Tate v. Crewdson, 
[1938] 3 All E. R. 43. 

488. Add. Annotation : — Generally , Reid. Tate v. 
Crewdson, [19381 3 All E. R. 43. 

516. Add. Annotations: — As to (1) Reid. Re 
Parent Trust & Finance Co., [1936] 3 All 
E. R. 432. 

517. Add. Annotation : — Refd. Greer v. Kettle> 
[1938] A. C. 156. 

525. Add. Annotation : — Generally , Refd. Re 

Parent Trust & Finance Co., [1936] 3 All 
E. R. 432. 

546. Add. Annotation : — Refd. Eshelby v. 
Federated European Rank, Ltd. (1932), 146 
L. T. 336. 

557. Add. Annotation : — As to (1) Refd. Re Parent 
Trust & Finance Co. (1936), 155 L. T. 159. 

559a. Guarantee of payments to contractor — 
Subject to due execution of work.] — A 
limited co. employed a building contractor 
to execute certain repairs & decorations to a 
building by an agreement under seal made 
between the co., one T. therein called the 
guarantor, Sc a bank, & the contractor. 
The agreement provided that the con- 
tractor should do the work for the sum of 
£1,500, to be paid in four equal instalments 
on named dates “ subject to the said worts 
being duly executed in accordance with till* 
agreement.” By clause 11 of the agreement 
the guarantor agreed with the contractor Sc 
with the bank, & undertook, that the co. 
should, subject to the said works being duly 
executed in accordance with the agreement, 


of the Surety. 

duly Sc punctually make to the contractor 
the payments mentioned above, So that upon 
any default for three days on the part of 
the co. (written notice of which should be 
given by the contractor to the guarantor 
within six days of the default) in making any 
payment on the prescribed date, the guarantor 
would himself immediately make the pay- 
ment so in default to the contractor. By 
clause 12 the bank agreed with the contractor 
So undertook, that upon any default for three 
days or more (written notice of which should 
be given to the bank by the contractor within 
three days of the default) on the part of the 
guarantor in making any payment under 
clause 1 1 the bank would immediately make 
the payment so in default to the contractor. 
The co. did not pay the first instalment. The 
contractor gave no notice either to the 
guarantor or to the bank. The contractor 
then issued a specially indorsed writ against 
the bank claiming the first instalment. The 
case was heard by an Official Referee, who 
found that at the date of the writ it was 
necessary to spend £80 in order to complete 
the work in accordance with the agreement. 
He deducted this sum from the amount 
claimed, So gave judgment for pltf. for the 
. balance : — Held : the defts. were not liable. 

By Scrutton So S lesser, L.JJ., because 
it was a condition precedent to their liability 
that the works should be duly executed in 
accordance with the agreement. So the works 
were not so executed. By Greer So Slksser, 
L.JJ., because the liability of defts. depended 
upon that of T., So he was never liable, because 
it was a condition precedent to his liability 
that pltf. should have given him notice of the 


Bank of Nova Scotia v. Wigmore 
(1933), 7 M. P. R. 115.— CAN. 

«h. To supply name of principal 
debtor — Not admissible.) — Imperial 
Bank of Canada v. Nixon, [1928] 
4 D. L. R. 1052 : 59 O. L. R. 538.— CAN. 


PART IV. SECT. 6. SUB-SECT. 1. 

p i. For definite engagement .] — 

Where a guarantee has been given for 
the performance of a definite engage- 
ment, which has already come into 
existence Sc Is not contingent, & the 
consideration for which is not variable 
as the result of future dealings between 
the parties, the guarantee is not a con- 
tinuing guarantee. — Hasan Ali r 
WALI Ullab (1930). 1. L. R. 52 All. 
997.— IND. 

■1. No notice of cancellation .] — Cana- 
dian Bank of Commerce v. Mother- 
sill, [19371 S. C. R. 169; 2 D. L. R. 
81 ; 6 F. L. J. (Can.) 291.— CAN. 


PART V. SECT. 1. 

449 I. Disposition by surety of pro- 
perty — To evade liability — Foid.y — A 
guarantor is not more justified in placing 
the whole of his property out of the 
reach of liability to pay the debt than 
is the principal debtor. — Bludoff v. 
Obachoff. [1928] 3 D. L. R. 170; 
[1928] 2 W. W. R. 150 ; 22 Saak. L. R. 
533.— CAN. 


PART V. SECT. 2, SUB-SECT. 1.— B. 

k I. Given for due performance 

of duties by inspector — Inspector liable 
for default of his deputy — Deputy also 
covered by guarantee. h— V erratt v. 
MgAulay (1884), 5 0.R 313.— CAN. 


PART V. SECT. 2, SUB-SECT. 2.— B. 

f i. .) — By an agreement in 

writing pltf. let a house Sc shop to a 
tenant to hold the same as a monthly 
tenant at a certain monthly rent, the 
said rent to be paid regularly on the 
first of each month. There was a 

S roviso that either party should have 
ae right at any time to determine the 
tenanoy by giving to the other one 
month's notice in writing of his in- 
tention so to do, the said notioe to 
determine on any gale day. The 
following guarantee for the payment 
of the rent was endorsed on the agree- 
ment & signed by deft. : “I hereby 
guarantee tne full Sc punctual payment 
of the rent reserved by the within 
agreement. ” Eight months’ rent being 
in arrear pltf. sued deft, on his 
guarantee to recover the amount. 
Deft, admitted liability for the first 
month’s rent but denied liability in 
respect of the seven other months, 
contending that he offered to guarantee 
payment of the rent on the implied 
condition that he should receive notice 
of any default by the tenant in making 
full Sc punctual payment. Sc that no 
notice was given to him. & accordingly 
he was unable to exercise his right to 
revoke his offer : — Held : deft.’s con- 
tention was unsustainable Sc pltf. was 
entitled to judgment for the amount 
claimed. — O Von nor v. Sorahan, 

[1933] I. R. 591.— IR. 

PART V, SECT. 2, SUB-SECT. 2.— 0. 

498 i. General rule — Not necessary .] — 
▲ Scottish co., by a contract which 

3 


was declared to be deemed an English 
contract, contracted to supply certain 
engineering plant to a colonial muni- 
cipal council. A bond, in English 
form, guaranteeing the fulfillment of 
the contract, was granted by an 
individual. The municipal council 
brought an action of damages for 
breach or non-fulfilment against the 
oo. & also against the guarantor, & 
used arrestments on the dependence 
against the latter : — Held : the action 
as against the guarantor was not 
premature. Sc the arrestment*) should 
not be recalled. — Johannesburg Muni- 
cipal Council v. Stewart (D.) & Co. 
(1902), Ltd. (1909), 47 Sc. L. R. 20, 
H. L.— SCOT. 

PART V. SECT. 2. SUB-SECT. 2.— 
D. (b). 

■d. Refusal by one creditor .] — A 
condition precedent to the liability of 
a guarantor being the acceptance of 
100 per cent, of the creditors of a com- 
promise, his liability does not arise on 
refusal by one creditor to accept. — 
Jaeger Co. v. Connors, [1935] 3 
D. L. R. 573 ; 5 F. L. J. (Can.) 36.— 
CAN. 


PART V. SECT. 2, SUB-SECT. 2.— P. 

■j. Failure of consideration — Surety 
discharged .] — The rule of law is firmly 
established that the total failure of the 
consideration for a surety’s promise of 
guarantee has the effect of discharging 
him. — Gurdas M alb am Grand v. 
OURANDITTA MAL (1929), I. L. R. 11 
Lah. 77.— IND. 
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co.’b default, Sc this notice had never been 
given. — E shelby v. Federated European 
Bank, Ltd., [1932] X K. B. 423 ; 101 L. J. 
K. B. 245 ; 146 L. T. 836, O. A. 

Annotation Retd. Wilson v. Mitchell, [1939] 2 AH E. R. 

869. . 

561a. Guarantee ot secured loan — Whether security 
tor loan condition precedent.] — By a deed of 
guarantee for the repayment of a loan of 
£250,000 & interest, which recited that the 
lenders had, at the request of the guarantors, 
advanced to the borrowers £250,000, upon 
security of a charge on certain shares, the 
guarantors covenanted, in the event of the 
borrowers failing to make the repayments 
provided for, forthwith to repay to the lenders 
the said sum of £250,000, with interest at the 
rate of 8 per cent, per annum. The deed 
further provided that, whatever the position 
between the lenders Sc the borrowers, the 
guarantors should be liable for all moneys 
due as principal debtors, Sc that they were not 
to be released from liability by reason of 
time being given by the lenders, or by their 
taking no steps to protect their securities. 
The shares above mentioned were at no time 
secured, Sc had not in fact been issued. Upon 
default in repayment of part of the loan, the 
liquidator of the guarantors rejected the 
proof by the liquidators of the lenders, con- 
tending that the security of the charge on the 
shares was a condition precedent to the 
guarantee: — Held: (1) upcn a true con- 
struction of the deed of guarantee, the 
guarantors were not bound by the guarantee, 
as the security of the charge on the shares 
was a condition precedent to the guarantee ; 
(2) the recital in the deed was not binding 
upon the guarantors, who were not estopped 
from setting up the facts, nor from asserting 
the non-existence of a charge on the shares. — 
Greer v. Kettle, [1938] A. 0. 156 ; [1937] 
4 All E. R. 390 ; 107 L. J. Ch. 56 ; 158 L. T. 
433 ; 54 T. L. R. 143 ; 82 Sol. Jo. 133, 
H. L. ; affg. S. C. sub nom. Re Parent 
Trust Sc Finance Co., Ltd., [1930] 3 All 
E. R. 432, C. A. 

671. Add. Annotations : — As to (2) Reid. Vande- 
pitte v. Preferred Aooident Insurance Co. of 
New York, [1933] A. O. 70. As to (3) Held. 
Royal Exchange Assoc, v. Hope, [1928] Ch. 
179. Generally , Refd. Liverpool Com Trade 
Assocn., Ltd. v. Hurst, [1930] 2 All E. R. 309. 

674. Add. Citation : — 11 Exch. 023. 

587. Alter this case add Sufficiency o* 

consideration.] — See Landlord Sc Tenant* 
No. 4142a.” 


608. Add. Annotations : — Expld. Elder v. Northcofct, 
[1980] 2 Ch. 422. Consd. I. R. Comm. v. 
Holder, [1931] 2 K. B. 81 ; Wright v. New 
Zealand Farmers* Co-operative Association 
of Canterbury, Ltd., [1939] A. C. 439. 

608a. Claim for repayment of income tax — 

Whether maintainable.] — Where the pay* 
ment of a sum advanced by a bank to a 
customer together with interest due or to 
become due thereon is guaranteed, St sub* 
sequently the whole sum due is paid by the 
guarantor, that is not a payment of interest 
by the guarantor but is a payment by him 
of a debt under the guarantee, not of a debt 
in respect of an advance made to him. He 
cannot, therefore, claim repayment of tax 
on “ interest ” on an advance from a bank 
under the provision of Income Tax Act, 
1918 (c. 40), s. 30 (1). The question whether, 
where the interest on such an advance is 
added to capital each half-year in accordance 
with the custom of bankers Sc that is 
acquiesced in by the customer, the payment 
of the whole sum by the guarantor was only 
a payment of capital, was not necessary 

, to be decided. — Holder v. Inland Revenue 

, Uomrs., [1932] A. O. 024 ; 101 L. J. K. B. 
306 ; 48 T. L. R. 305 ; 76 SoL Jo. 307 ; 
sub nom. Inland Revenue Coante. v. Holder, 
147L.T.08; 10 Tax Cas. 540, H. L. 

Annotation : — Reid. Pafcon v. I. B. Comrs., [1938] A. C. 341. 

628. Add. Annotations : — Apid. Re Houlder, [1929] 
1 Oh. 205. Refd. Re Fenton, Ex p. Fenton 
Textile Assocn. (1930), 99 L. J. Oh. 358. 

681. Add. Annotation : — Dlstd. Re Houlder, [1929] 
1 Oh. 205. 

638a. .] — B., being indebted to the 

firm of W. & P., gave them a memorandum 
of charge on certain leasehold premises, 
subject to a prior mtge. The memorandum 
charged the premises r ‘ with the payment of 
the sum of £100 for goods delivered, or to be 
delivered, to me by you to that amount.** 
The prior mtge. was afterwards transferred 
to defts. Between the date of the memo- 
randum of charge Sc the transfer of the 
prior mtge., W. & P. had delivered goods to 
B., Sc received cash from him on account to 
the sum of £120 ; but on the balance of 
account, just before the transfer, a sum of 
£81 4s. 4d. was due to W. Sc P. : — Held : the 
security given by the memorandum of charge 
of £100 Sc payment thereon did not expire 
upon the delivery of goods to the amount 
but was a continuing security. — Weston v 
Empire Assurance Corpn., Ltd. (1868) 
L. R. 6 Eq. 23 ; 19 L. T. 305. 


PART V. SECT. 8, SUB-SECT. 1. 

666 iv. .] — S. lent O. a large 

rum of money on a mtge. by G., & a 
guarantee by applta. for the debt 
that shall ultimately be due to 8. from 
G.” with a maximum liability of 
Ba. 18 l&khs : — Retd : the guarantee 
was to the affect that the debt that 
shall remain due after realising the 
securities was to be borne by the 
guarantors limited to the maximum 
mentioned ; Sc the suit was conse- 
quently premature. — Phillips v. Mit- 
chell (1929), I. L. R. 67 CJalo. 764. 
— IND. 

tk. Under guarantee for payment of 
compensation for land oompulsorilu 
acquired. Murray r. Thompson, 8 
Ont. Dig. 6963-4.— 0AM. 

si. Under guarantee for price of goods.) 


— Ogilvtb v. MoLbod (1862), II C. P. 
348.— CAN. 

am. .1 — Heney Oo., Ltd. v . 

Birmingham (1909), 7 E. L. R. 163. — 
CAN. 

Bn. Under guarantee for delivery of 

r ia.] — Georg* v. Brayley (1873), 
B. Dig. 397-8.— CAN. 

so. .] — Hioby v. Cummings 

(1863), 10 U. a R. 222.— CAN. 

sp. Under guarantee for payment of 
demurrage.) — Warren v. Nat*l Surety 
Oo., [1927] 1 D. It. R. 654. — CAN. 

•q. Notice by surety to creditor — Atkina 
forlimitation of liability to fixed sum — 
Not acted upon by creditor — Effect of .) — 
Watkins J. R. Oo. v. Robertson, 
[1928] 1D.L.B. 979.— CAN. 

PART V. SECT. 8, gUB-SEOT, 8.— A. 
sr. Money reoetved by eheriff .) — 

4 


Summers v. Hamilton (1840), 6 O. S 
113.— CAN. 

it. Money reoeived by de facto 

sheriff oolore officii .) — Kent v. Mtbrotcr 
(1862), 12 O. P. 80.— CAN. * 


PART V. SECT. 4, SUB-SECT. 1.— B. 

•v. Admissibility of pared evidence — 
To show liability limited to specific 
fomeaotfon*.] — The guarantee bonds 
in Question herein which were given 
to pltf. bank held to be on the face 
of them continuing guarantees. Sc. 
therefore, parol evidence was not 
admissible to show that the liability 
thereunder was Intended to be limited 
to certain specific transactions. — 
Canadian Bank or Commerce «. 
Koftman 8 l Cheery, [1828] 4 D. L. B. 
87 ; 11928] 2 W. W. ft. 662.-0^ 






VoL XXVI— Guarantee and Indemnity. Cases 667a— 798a. 


657 *. . .j — Where a warrant of 

attorney waa given with a defeasance, stating 
it to be given “as a security for £4,000 & 
lawful interest thereon ” : — Held ; it was to 
be construed as a continuing security, & not 
merely as a security for money then due. — 
Woolley v. Jennings (1820), 5 B. & C. 105 ; 
7 Dow. & By . K. B. 824 ; 108 E. R. 61. 

665a. Right of creditor to retain securities 

of surety.] — Pltfs., M.T., an English co. 
carrying on business in London, opened a 
branch in New York, M.L., & requested 
defts. to instruct their New York branch 
to give financial accommodation to M.L. 
Defts. agreed to do so ujp to a specified 
amount if pltfs. would sign a guarantee 
protecting defts. against loss through 
M.L. failing to meet their liabilities. In 
the events which happened M.L. received 
advances from the New York branch of defts. 
which they were unable to repay. Defts. 
had in their custody cash & securities 
belonging to pltfs. & refused to deliver them 
to pltfs. on demand, on the ground that the 
indebtedness of ML exceeded the value 
of the cash & securities. Pltfs. brought this 
action to recover possession of the cash & 
securities, together with interest, & defts. 


counterclaimed for, inter alia , a declaration 
that they were entitled to retain the cash Sc 
realise the securities & retain the proceeds 
in part satisfaction of the indebtedness of 
M.L. : — Held : the indebtedness of M.L. to 
the New York branch of defts. was covered 
by the guarantee given to defts. by M.T., & 
the total amount of that indebtedness ex- 
ceeded the value of the cash & securities of 
pltfs. which were in the possession of defts. ; 
& defts, were therefore entitled to retain the 
cash & securities in part satisfaction of their 
claim under the guarantee. — Mann, Taylor 
& Co., Ltd. v . Royal Bank op Canada 
(1936), 40 Com. Cas. 207. 

079. Add. Annotations : — Retd. Reckitt v . Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244; 
Kleinwort, Sons & Co. v. Associated Auto- 
matic Machine Corpn., Ltd. (1932), 77 Sol. 
Jo. 12. 

697. Add. Annotation : — Consd. Hay v. Carter, 
[1935] Ch. 897. 

698. Add. Annotation : — Refd. Hay v . Carter, 
[1935] Ch. 397. 

705. Add. Annotation : — Consd. McCall Bros., 
Ltd. v. Hargreaves (1932), 48 T. L. R. 450. 


Part VI. — Surety’s Rights against Creditor. 


750. Add. Annotation : — Refd. De Beam (Prince) 
v . La Compagnie D ’Assurances La Pederale 
De Zurich (1937), 42 Com. Cas. 189. 

759. Add. Annotation : — Consd. Eshelby v. 
Federated European Bank, Ltd. (1931), 101 
L. J. K. B. 246. 

782a. .] — Beokbtt v. Booth (1708), 2 

Eq. Cas. Abr. 696 ; 22 E. R. 600, L. C. 

788. Add. Annotations: — Consd. Re Fenton, Ex p. 
Fenton Textile Assocn. (1930), 99 L. J. Oh. 
368. Refd. Re Fenton (No. 2), Ex p. Fenton 
Textile Assocn., Ltd., [1932] 1 Oh. 178. 

792a. Rights of co-sureties inter se — Agreement 
that one should be primarily liable.] — 

Deft. & her husband guaranteed an over- 
draft upon a co.’s account at a bank, deft, 
depositing as security certain stock, & her 
husband the title deeds of certain property. 
As between themselves it was agreed that the 
husband should be primarily liable, but the 
bank did not recognise any such primary 
liability. The husband was adjudicated 


bkpt. & his property was sold by the trustee 
in bkpcy., with the bank’s consent, the pur- 
chase price of the property charged to the 
bank being duly paid over to the bank. The 
bank also realised the stocks deposited by 
deft. Deft, claimed that the agreement 
between herself & her husband that the 
husband was to be primarily liable on the 
guarantee had the effect of creating an 
equitable charge in her favour on the hus- 
band’s property & she alleged that the 
trustee in bkpcy. wrongfully sold the property 
charged to the bank by her husband for less 
than he could have obtained for it, & she 
claimed from the trustee in bkpcy. the 
difference between the purchase price 
obtained & the price which she alleged ought 
to have been obtained : — Held : the agree- 
ment between deft. & her husband did not 
have the effect of creating . an equitable 
charge upon the husband’s property, & deft, 
had no cause of action against the trustee in 
bkpcy. — Pratt’s Trustee v. Pratt, [1936] 3 
All E. R. 901 ; 81 Sol. Jo. 34. 


PART Y . SECT. 4, SUB-SECT. 2. 

sw. Inspector — Default of deputy 
Inspector.) — Held : the surety was 
liable. Sc the fact of there being a 
remedy also on the deputy Inspector’s 
bond was no answer . — vbbeatt t>. 
MoAUULT (1884), 6 O. K. 818.— -CAN. 

PART V. SECT. 7. SUB-SECT. 1. 

ax. After judgment by default — 
Whether amendment allowed .) — Scott 
s. M* Donald (1841), 6 O. S. 288.— CAN. 

PART V. SECT. 7, SUB-SECT. «. 

72S iL .} — Re THOM- 

SON. [10261 4D.L.R. 7 56 ; 59 O. L. B. 
440.— -CAN. 

ss. Whether specialty or simple eon- 
tract — -Ouarantee in writing — Confirma- 
tion by ifce&h-C l Sc others, by writing 
not under seal, agreed to payment of 


advances by a bank to a co. Later, 
by writing under seal, all the sureties 
but one consented to discharge the 
latter from liability under the guaran- 
tee, the document providing that the 

r rtlea did in every respect “ ratify 
confirm the said guarantee 8c con- 
sent to be bound thereby as if the said 
O. O. had never been a party there- 
to ” : — Held : the last -mentioned In- 
strument did not oonvert the original 
guarantee into a specialty. Sc O. having 
died an action thereon by the bank 
against his ex ora. Instituted more than 
sue years after bis death was barred 
by Stafc. Limitation#, — Union Bank 
or Canada t>. Clark (1910), 48 S. 0. R. 
200.— CAN. 

PART VI. SECT. 8, 8UB-sfccT. 8. 

775 ii. .1 — Rkvtllon 

Who lesale, Ltd. e. Nxmaarr, [1026] 


5 


2D.L.R. 374 ; [1926] 2 W. W. R. 166 
7 C. B. R. 583.— CAN. 


PART VI. SECT. 4, SUB-SECT. 2.— A. 


782 iv. Against assignee of 

interest in eecurity. ] — Garrett v. 
Johnstone (1867), 13 Gr. 86. — CAN. 


782 v. Rights of mortgagee 

of surety .1 — Quay v. Soulthorpx 
(1869$, 16 Gr. 449.— CAN. 


782 vi. Further advance by 

creditor to debtor .] — Re Hamilton 
Trusts (1895), 10 Man. L. R. 578.— 
CAN. 


PART VI. SECT. 4. SUB-SECT. 2.— 

B. <b). 

798 vill. Payment as surety .) — 

The vendor of a motor oar, sold under 
a conditional sale agreement, sold his 
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809. Add. Annotation : — Reid. Smith v. Wood 
(1928), 139 L. T. 250. 

815. Add. Annotation : — As to (2) Apld. Smith v. 
Wood (1928), 139 L. T. 250. 

816. Add. Annotation : — Reid. Re Conley, Ex p. 
Trustee v. Barclays Bank, Ltd., [1938] 2 
All E. R. 127. 


824. Add. Annotation : — As to (2) Held. Smith v . 
Wood (1928), 139 L. T. 250. 

849. Add. Annotation : — Apld. Re Houlder, [1920] 
1 Ch. 205 

851. Add. Annotation : — Apld. Re Houlder, [1929] 
1 Ch. 205. 


Part VII. — Surety’s Rights 

879. A dd. Annotation : — Reid. Re Lennard, Len- 
nard’s Trustee v. Lennard, [1934] Ch. 235. 

891. Add. Annotation : — Reid. Re Conley, Ex p. 
Trustee v. Barclays Bank, Ltd., [1938] 2 
All E. R. 127. 

898. Add. Annotation : — Reid. Re Anderson-Berry, 
Harris v. Griffith, [1928] Ch. 290. 

902. Add. Annotations : — As to (1) Folld. Tate v. 
Crewdson, [1938] 3 All E, R. 43. Reid. Re 
Fenton, Exp. Fenton Textile Assocn. (1930), 
99 L. J. Ch. 358. Generally , Reid. Re 
Anderson-Berry, Harris v. Griffith, [1928] 
Ch. 290. 

903a. .] — A bank lent money on mtge. to two 

joint borrowers, one, pltf., being surety for 
the other, deft., for the full amount lent. 
The borrowers, & pltf. as surety, covenanted 
jointly & severally to repry the loan on 
demand & interest meantime half-yearly. 
The mtge. gave to the bank power to sell & 
to appoint a receiver immediately at any 
time after demand for repayment, without 
notice to the borrowers ; & it provided that, 
as between the borrowers & their property 
& the surety & his, the former should be 
primarily liable under mtge., without affect- 
ing the bank’s rights & remedies, & that the 
surety, although surety for the borrowers 


against Principal Debtor. 

only as between himself & them, should, as 
between himself & the bank, be liable to the 
bank as a principal debtor under the mtge. 
The borrowers later agreed between them- 
selves that the money should be deemed to 
have been lent in the proportion of one-half 
to each of them, & that each should be liable 
to repay his half & to pay the interest on it 
meanwhile, should be able, under the mtge., 
to recover any payments made by him in 
respect of the other’s half & interest, & should 
, be entitled, despite anything in the mtge., 
to the same security for payments made by 
him in respect of the other’s half as the bank 
would have if that half were not paid ; & 
the agreement provided that neither borrower 
should be able to compel the other to repay 
his half for ten years from the date of the 
agreement so long as the interest owing 
thereon should be paid within thirty days of 
the same becoming due. Deft, failed to pay 
certain interest due from him within thirty 
days of its becoming due. The bank did not 
at any time demand repayment of the loan : — 
Held : on pltf.’s repaying his half of the loan, 
the ct. would order deft, to repay his half. — 
Tate v. Crewdson, [1938] Ch. 869 ; [1938] 3 
All E. R. 43 ; 107 L. J. Ch. 328 ; 159 L. T. 
512 ; 54 T. L. R. 857 ; 82 Sol. Jo. 454. 


interest in the car Sc in the balance of 
the purchase -price to a finance co., 
the transaction being carried out by 
the assignment to said co. of a new 
lien agreement Sc lien note made by the 
purchaser. The new agreement & note 
were signed by the purchaser & also 
by a co. of which he was the president 
& practically the sole owner. The 
charter of this co. gave no power to 
guarantee the debts of another. The 
first two subsequent instalments due 
the vendor were paid by the purchaser 
& later instalments were paid by 
oheques of his co. written by him & 
signed by him os president Sc also by 
the manager. In replevin proceed- 
ings issued in an action brought - by 
the finance co. against the purchaser 
Sc his co., his wife claimed the car as 
her property under a gift from her 
husband & on the question whether 
there bad been a gift of the car to her 
the ot. found in her favour. Her hus- 
band’s oo. set up the right of subroga- 
tion because of the payments made by 
it : — Held : to be entitled to stand in 
the creditor’s shoes 8c take over by 
subrogation the. lien on the car, said 
oo. was required to establish beyond 
question that the payments made by 
it were made in its character as surety : 
Sc the car not having been transferred 
to the oo. it must be assumed in the 
absence of evidence to the contrary 
that the oheques of the oo. were ad- 
vances to him. The claim of the oo. 
was dismissed. — Ashwin v. Ash win Sc 
Fort Rouge Goal Oo., Ltd., [1933] 1 
W. W. R, 141 ; 1 D. L. R. 577; 
41 Man. L. R. 34.— CAN. 


PART VI. SECT. 4, SUB-SECT. 2.— 
B. (o) ii. 

822 I. Assignment of judgpient .] — 
Smith v. Burn (1880), 30 O. P. 630. — 

Can. 

PART VI. SECT. 4, SUB-SECT. 2.— 
E. (a). 

im. Right of subrogation — Money paid 
to avoid tax-sale.] — The guarantor of a 
mtge. who pays money to avoid the 
sale of the land for taxes is entitled to 
be subrogated to the rights of the 
mtgees. against the mtgor. — Harris v. 
Carnegie, [1933] 4 D. L. R. 760 ; O. R. 
844.— CAN. 

PART VII. SECT. 1. 
iz. Where land transferred as security.] 
— Schultz v. Can. Surety Co. (Alta.), 
[1927] 2 D. L. R. 580.— CAN. 

PART VII. SECT. 2, SUB-SECT. 2.— A. 

872 ii. .1 — A surety who enters 

into an agreement to procure the dis- 
continuance of an action against his 
principal, & pays the amount of his 
guarantee, is entitled to be reimbursed. 
— Gough v. Goodwin, [19311 1 D. L. R. 
701 ; SM.P.R, 435.— CAN. 

872 ill. .] — E., an administrator, 

whoso sureties under the administra- 
tion bond were a bonding oo. Sc him- 
self in his persona] capacity, employed 
a solr. to act as solr. for him as adminis- 
trator. E. covenanted with tho oo. 
that tho*moneys of the estate should 
be deposited in a oertain bank 8c should 
be drawl) upon only by oheques 
countersigned by the same solr. as Its 

6 


agent ; & he also covenanted to 

Indemnify the co. against all loss which 
it might Incur under its bond. Moneys 
of the estate were stolen by the solr. 
through the use of blank cheques 
which E. had left with him after E. 
had signed them. In an action by a 
beneficiary of the estate judgment was 
given against E. as administrator & 
against the oo. as surety. By third 
party notice the oo. claimed to be 
entitled to be indemnified by E. 
This claim was dismissed & the co. 
appealed : — Held : the oo. by requir- 
ing the estate moneys to be so deposited 
8c by requiring the cheques to be 
countersigned by the solr. as its 
agent did not clothe him with such 
authority to intermeddle in the 
administration of the estate that it 
must now be said that in stealing the 
moneys the solr. was acting as agent 
for the co. ; the extent of his authority 
as agent for the co. was to countersign 
cheques, 8c the loss to the estate was 
not caused by the countersigning but 
by the use of the oheques, over which 
the administrator had full control, after 
they had been so signed ; Sc in handl ing 
the cheques so signed Sc the proceeds 
thereof the solr. was acting as solr. for 
the administrator 8c not as agent for 
the oo. The appeal was, therefore, 
allowed. — Ramsdell v. Elliott Sc 
United States Fidelity Sc Guaranty 
Co., [1937] 1 W. W. R. 37 ; 1D.L R. 
269; 6 L. Jo. 259.— CAN. 

PART VIL SECT. 3, SUB-SECT. 2.— A. 

§ |. .] — Sutton t>. Hinch (1910), 

19 Man. L. R. 705.— CAN. 


i 
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907, Add. Annotation : — As to (1) Refd. Re Ander* 
son-Berry, Harris v. Griffith, [1928] Ch. 290. 

908. Add, Annotation : — Refd. Banco de Portugal 
v, Waterlow & Sons, Ltd. (1931), 100 L. J. 
K. B. 405. 

918. Add, Annotations : — Refd. Re Anderson-Berry, 
Harris v. Griffith, [1928] Ch. 290 ; Tate v. 
Crewdson, [1938] 3 All E. R. 43. 

915. Add, Annotations : — Refd. Re Fenton, Ex p. 
Fenton Textile Assocn. (1930), 99 L. J. Ch. 
358 ; Re Debtor (No. 627 of 1936), [1937] 
Ch. 150. 

918. Add. Annotation : — Refd. Tate v. Crewdson, 
[1938] 3 All E. R. 43. 

931a. Guarantor of preference dividends.} — The 
only right which a guarantor of dividends 
on preference shares has in respect of sums 
paid under the guarantee is a right to be 
subrogated to the preference shareholders. 
He has no right to proceed as a creditor 


against the co. in respect of those sums. — 
Re Walters’ Deed op Guarantee, Wal- 
ters' “ Palm ” Toffee, Ltd. v. Walters, 
[1933] Ch. 321 ; 102 L. J. Ch. 149; 148 L. T. 
473 ; 49 T. L. R. 192 ; 77 Sol. Jo. 83. 

937. Add. Annotation : — Refd. Re Debtor (No. 627 
of 1936), [1937] Ch. 150. 

939. Add. Annotation: — Refd. Re Chetwynd’s 
Estate, Dunn’s Trust, Ltd. v. Brown, [1937] 
3 All E. R. 530. . 

947. Add. Annotations : — Refd. Liggett (Liverpool) 
v. Barclays Bank (1927), 137 L. T. 443 ; Re 
Debtor (No. 627 of 1936), [1937] Ch. 150. 

948. Add. Annotation : — Refd. Re Debtor (No. 027 
of 1930), [1937] Ch. 150. 

1010. Add. Annotation : — Refd. Ridley v. Lee, 
[1935] Ch. 591. 

1021. Add. Annotation : — Refd. Re Debtor (No* 
027 of 1930), [1937] Ch. 156. 


Part VIII. — Rights and Liabilities of Co-Sureties inter se. 


1060. Add. Annotation : — Apld. Hay v. Carter, 
[1935] Ch. 397. 

1062a. Joint & several guarantee by three— Pay- 
ment by two — No contribution.] — Three 
persons bind themselves jointly & severally 
in a bond of indemnity & two of them pay 
the whole money, they cannot join in an 
action for contribution against the third.— 
Kelby & Vernon v. Steel (1805), 5 Eep. 
194 ; 170 E. R. 783, N. P. 

1069. Add. Annotation : — Refd. Hay v. Carter, 
[1935] Ch. 397. 

1070. Add. Annotation : — Refd. Hay v. Carter, 
[1935] Ch. 397. 

1074. Add. Annotation : — Generally , Refd. Hay v. 
Carter, [1935] Ch. 397. 


1080. Add. Annotation Refd. Re Debtor (No. 
627 of 1930), [1937] Ch. 150. 

1099. Add. Annotations: — As to (1) Consd. Re 
Fenton, Ex p. Fenton Textile Assocn. (1930), 
99 L. J. Ch. 358. As to (2) Refd. Re Chet- 
wynd’s Estate, Dunn Trust, Ltd. v. Brown, 
[1930] 3 All E. R. 254. 

1111. Add. Annotation .—Consd. Hay v. Carter, 
[1935] Ch. 397. 

1112a. .] — When a surety sues his co- 

sureties for contribution he must make the 
principal debtor a party to the action unless 
the principal debtor’s insolvency is proved 
or can be reasonably inferred by the ct. from 
the facts of the case.— Kay v. Carter, [1935] 


PART VIL SECT. 4, SUB-SECT. 2.—B. 

m i. Or partner of debtor. ] — 

Where a surety has taken a cession of 
action from the creditor aguinst pay- 
ment of the debt, he is entitled not 
only to sue the debtor, but also the 
debtor’s partner where such partner is 
under the circumstances liable to the 
creditor for the debt. — African 
Guarantee Sc Indemnity Co.. Ltd. v. 
Thorpe, [1933] App. D. 330. — S. AF. 

PART VII. SECT. 4, SUB-SECT. 3. 

937 iv. .]— Read v, 

McLean, [1925] 3 D. L. R. 716— CAN. 


PART VII. SECT. 4, SUB-SECT. 4. 

864 i. Rights after debtor discharged — 
Ddtt due before discharge — Payment by 
surety after.] — K. was surety for pay- 
ment of a debt due by G. to D. G. 
applied to be declared Insolvent 8c in 
due course G. was discharged. D. 
then sued K. 8c got a decree against 
him. Thereafter K. sued G. for 
recovery of the amount which he had 
been compelled to pay : — Held: the 
order of discharge was a ban to the 
suit. — Gangadhar v. Kanhai (1928), 
I. L. R. 50 All. 606.— IND. 


PART VII. SECT. 4, SUB-SECT. 6. 
•a. On debtor* s property — Agreed to 
be deposited in bank to meet surety* 
promissory nates — Property garnished 
by creditor .] — A surety having been 
called upon to pay the principal s 
debt, paid the creditor part of It in 
oash & gave him his promissory notes 


or the balance. The principal, who 
vaa selling his house, repaid the surety 
mt of the proceeds tne cash previously 
mid by him Sc promised to deposit the 
balance of the proceeds in a bank to 
he Joint credit of the surety Sc himself, 
instead of doing so. he deposited it in 
lis own name Sc it was garnished by 
>ltf. when the notes given by the surety 
vere not yet due Sc wore still unpaid. 
Dn an interpleader issue between the 
rarntahor Sc the surety who contended 
hat there had been an equitable 
laslgnment of the money so deposited : 
—Held : said promise was nothing 
nore than a voluntary one, never 
sarried to completion, Sc, therefore, 
menforceable as against the claims or 
he principal ’« other creditors. — Hen- 
johel v. Hoffman Sc Bank of Mon- 
[•real Sc Henschel, [1928] 2 P* L. R. 
>43 ; [1928] 1 W. W. R. ?G3.— CAN. 

PART VIII. SECT. 2. SUB-SECT. 1.— D. 

1064 i. Sureties for different portions 
tf debt. 1— 1 Two persons independently 
guaranteed the current account of a 
mstomer of a bank, each guarantee 
aeing for a limited sum only. The 
ndebtedness of the customer exoeeded 
;hat limited sum : — Held the 
piarantors were not sureties for 
ndependent debts, but for the whole 
'or the floating balance of the customer. 
Each of the guarantors agreed with the 
aank that his guarantee was Inde- 
pendent of any other guarantee or 
lecurity held by the bank. Sc that he 
vould not claim the benefit of any 
inch guarantee or security '.—Held : 

7 


this agreement had not the effect of 
destroying the right to contribution 
of the sureties inter se, & therefore one 
of the guarantors who had paid more 
than his due proportion in liquidation 
of the amount due bv the customer to 
the bank, was entitled to recover the 
excess from his co-surety. — Cornfoot 
V . Holdknson, [19311 Argus L. R. 
376.— AUS. 


ART VIII. SECT. 2, SUB-SECT. 2.— 

B. (a). 

1058 fv. — .1 — The fact that 

settlement made by some of a number 
f co-sureties with their creditor has 
ot been agreed to by all the co sureties 
r fixed by Judgment does not prevent 
bo*e who have made tho settlement 
i paid thereunder from enforcing eon- 
rioution from the others, tf the latter, 
Ithongh notified of Sc Invited to take 
►art in the negotiations for settlement, 
lid nothing A made no protest with 
eepeet thereto— Ptk wart «. Braun 
1025] 2 D. L. R. 423 : [1925] 1 

V. W. U. 871 —CAN. 

1058 v. .T— McNeill v. 

Short (Alta.), [19261 4 D. L. R. 951. 
JAN. 

1058 vi. * .1 — Cad well t>. 

Jampeau (1912), 21 O. W . R . 263^ 3 
). W. N. 616 ; 3 D. L. R. 555. — CAN. 

1058 vii. .1 — Tucker v 

Bennett, [1927] 2 D. L. R. 42; 60 


PART VIII. SECT. 2, SUB-SECT. 2.— 
B. (b). 

10681. Revsd., 35 C. L. R. 48. 
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Oh. 307; 104 L. J. Oh. 220; 152 L. T. 
445, 0. A. 

1115a, Form of order.] — Kent v. Abrahams* 
[1928] W. N. 260 ; 60 L. Jo. 323. 

1122a. Counterclaim — Recoverable by principal 
debtor.] — In 1932, B. & Co. transferred a 
tractor to M. F. I. Co., who hired it to M. & 
Co. under a hire-purchase agreement. The 
present pltf. & deft, were joint guarantors to 
this agreement. In* Jan. 1938, M. & Co. 
went into liquidation, & in Mar. 1933, 
M. F. I. Co. assigned all their rights under the 
agreement to B. & Co., who sued for 
guarantors. The present deft, set up a 


counterclaim for breach of warranty* but, 
after negotiation, the present pltf. submitted 
to judgment. In the present action, he 
claimed contribution freon deft, as a joint 
guarantor of the agreement. Deft, con- 
tended that, as he had a defence in the 
previous action, that defence should still be 
available to him in the present action : — 
Held : a counterclaim for damages could not 
be prayed in aid by the co-surety in this 
action. In any event, this could not be done 
without bringing in the principal, who se 
claim it really was. — Wilson v. Mitchell, 
[1939] 2 K. B. 809 ; [1939] 2 All E. R. 869 ; 
55 T. L. R. 849 ; 83 Sol. Jo. 580. 


Determination of the Guarantee 


Part IX 

1149. Add. Annotation : — Held. Albemarle Supply 
Co. v. Hind, [1928] 1 K. B. 307. 

1165a. .] — Bankers made an advance 

to a customer, on the security of a joint 
promissory note of himself & a surety. The 
customer afterwards paid into the bank, 
generally, sums exceeding the amount of the 
advance, but also drew out a still larger 
amount, & became bkpt. : — Held : the surety 
•was not entitled to have the payments 
appropriated in discharge oi the sum secured 
by the note. — Re Mayor, Ex p. Whitworth 
(1841), 2 Mont. D. & De G. 104. 

1177. Add. Annotation : — -Dlstd. Re Houlder, [1929] 
1 Oh. 205. 

1188. Add. Annotation : — As to (3) Consd. Smith v • 
Wood (1928), 139 L. T. 250. 

1198a. Agreement that variation should not dis- 
charge surety — What amounts to variation.] 
— One L. entered into two agreements with 
pltfs. for the hire-purchase of two vehicles, 
& deft, guaranteed L.'s payments thereunder, 
the guarantee in each case providing that it 
should not be avoided by any “ variation in 
the terms ” of the agreement. L. fell into 
arrears, & pltfs. made a new agreement with 
him whereby the two old agreements were 
consolidated & both vehicles Were to be 
regarded as hired together & L. could not 
acquire the property in either unless he had 
paid all instalments in respect of both. L. 
having again fallen into arrears, pltfs. sued 
the guarantor : — Held : the new agreement 
was only a variation of the old agreements & 
not such a new agreement as would release the 
guarantor, & therefore the action succeeded. 
— British Motor Trust Co., Ltd. v. Hyams 
(1934), 50 T. L. R. 230. 

1200. Add. Annotations : — Dlstd. Midland Motor 
Showrqoms v. Newman, [1929] 2 K. B. 256. 


Consd. Simmons (W. R.), Ltd. v. Meek, [1939] 
2 All E. R. 045. 

1200a. Hire-purchase agreement.! 

— Pltfs. were the assignees of the rights of 
the R. Go. under a hire-purchase agreement 
dated July 0, 1927, whereby the co., 14 the 
owners,” agreed to let to one T., 44 the 
principal/ 4 a motor car on the terms that he 
should be at liberty to purchase the car at a 
fixed price, paying * as a first payment 
£22 0s. 8d., & thereafter monthly payments 
of £14 3s. 4 d., until the whole was paid. 
The payments by the principal under this 
agreement were guaranteed by deft, as surety 
under a document signed by her on July 0, 
1927. The principal afterwards fell in arrears 
in payment of the monthly in stal m ents, & 
on Feb. 3, 1928, he wrote to the owners 
offering a cheque for £20 drawn by a friend 
in part payment. On Feb. 4 the owners 
wrote accepting this cheque & stipulating 
that the rest of the arrears should be paid 
within one month. The cheque was sent to 
the owners, but the arrears, which amounted 
to £79, were not paid within one month, & 
the owners then took back the car, acting 
upon their powers under the hire-purchase 
agreement. On Sept. 18, 1928, the owners 
assi gned their rights under that agreement 
to pltfs., who claimed £122 in all from deft, 
as surety : — Held : (1) there was a binding 
contract by the owners to give time to the 
principal debtor ; (2) the liability for pay- 
ments under the hire-purchase agreement 
was one & indivisible, & deft, was entirely 
discharged from her suretyship. — Midland 
Motor Showrooms v. Nbwman, [1929] 2 
K. B. 256 5 98 L. J. K. B. 490 ; 141 L. T. 
230 ; 45 T. L. R. 499, 0. A. 

- Annotation : — Generally, Reid. Simmons (W. R.), Ltd. v. 

Meek, (1930] 8 All E. R. 645. % 


PART VIII. SECT. 2, SUB-SECT. 4.— B. 

1116 I. Application of Mercantile 
Laws Amendment Act, 1856 (c. 97), 
e. 5 — Alignment of judgment — Necessity 
for leave to issue execution.] — Where a 
creditor takas Judgment against two 
or more sureties & issues execution 
against each* & one of them pays the 
judgment, the surety so paying is 
entitled to stand In the place of the 
creditor & oarry on, in his own name, 
any proceedings already taken to 
enforce the Judgment against the other 
surety until he receives the amount of 


the other's oontributive share. & he 
is not required to obtain leave to issue 
execution in his own name.— F ast e. 
Zakchkkoft, [1 9261 4 D.L. R. 355 ; 
11926} 8 W. W. R. 577 : 80 Sask. L. R. 
596.— CAN. 

PART IX. SECT. 2, SUB-SECT. 1.— A. 

117# vii. — — . y — N ASH-StM- 

inoton Oo., Ltd. *. Thomas (Saak.), 
(19861 2 D. L. R. 462.— CANT 

1179 viii* .J— Tooks Bros. 

^ *• 

8 


1179 ix. — — .) — A guarantor 

will be discharged lx the creditor 
ohanges the terms, of liability by 
accepting notes 6c selling a mtgs. held 
as oofiateral.— D e Blow Bbos. v. 
Chisholm, (19361 I D. L. R. 614 ; 10 
mTpTr. *1 ; * F. L 3. (Cto.) sia.— 6 an. 

at. .1 — Held! the surety 

was not released from his guarantee. — 
Dubw e^TtoOKETT^gdan.), £1986] 3 

a it. .J — Wnf*u>w v. 

(1890), 30 N. B.R. 160.— GAR. 


Vo L XXVI. — Guarantee and Indemnity. Cases 1200b— 1288a. 


1200b. Guarantee of series of trans- 

actions.} — Deft, guaranteed the payment by 
the debtors of the purchase price of certain 
goods to be supplied by pltfs. to the debtors. 
No terms of credit were agreed upon between 
pltfs. & debtors. Without deft.’s knowledge, 
pltfs., contrary to previous practice, accepted 
from the debtors, in respect of part of the 
debt, bills of exchange for £160, which 
matured after periods of four months & 
six months respectively. At the time the 
bills were accepted, there was less than 
£160 due from the debtors. Pltfs. sought to 
enforce the guarantee, & defts. contended 
that, as the bills had been accepted by pltfs. 
without deft.’s knowledge, deft, was released 
from the guarantee in its entirety. Against 
that, pltfs. contended that, if deft, was 
released at all, he was released only in respect 
of the amount due when the bills were 
accepted, or at most for the amount repre- 
sented by the bills : — Held : the guarantee 
was severable, & deft, was released from the 
guarantee only in respect of the amount 
represented by the bills, but he was released 
for the full amount oi the bills — namely, £160 
— although the actual debt at the time of 
acceptance was less. — Simmons (W. K.), Ltd. 
v. Meek, [1939] 2 All E. R. 046 ; 83 Sol. Jo. 
605. 

1216. Add. Annotations: — As to (1) Apld. Smith 
v. Wood (1928), 139 L. T. 250. As to (2) 
Consd. Re Darwen & Pearce, Associated Paper 
Mills v. Barnes (1920), 95 L. J. Ch. 487; 
Johnson Bros. (Dyers), Ltd. v. Davison (1936). 
70 Sol. Jo. 300. 

1216a. Assignment — Lease contemplating \ 

assignment.] — Johnson Bros. (Dyers), Ltd. 
v . Davison (1936), 79 Sol. Jo. 300. 

1217. Citations : — Delete 9 Bing. 740 ; 3 Moo. & S. 
191 ; 131 0. R. 794. 

1222. Add. Annotations : — Apld. Re Darwen & 
Pearce, Associated Paper Mills v . Barnes 
(1920), 95 L. J. Ch. 487; Smith v. Wood 


(1928), 189 L. T. 260. Retd. Saseoon v . 
International Banking Corpn, [1927] A. C. 
711 ; Midland Motor Showrooms, Ltd. v. 
Newman, [1929] 2 K. B. 260. 

1223. Add. Annotations: — As to (1) Apld. Smith v 
Wood (1938), 139 L. T. 260. Refd. Re 
Conley, Ex p. Trustee v. Barclays Bank, Ltd., 
[1938] 2 All E. R. 127. 

1223a. Charge by several persons of properties — 
Release of deeds deposited by one.] — By a 

joint & several memorandum of charge 
twelve persons, including six reaps., deposited 
deeds with applt. as security to relieve applt. 
from the entire burden of a guarantee given 
by him to a bank for the overdraft of S. &> Co., 
& they thereby respectively charged the 
hereditaments to which the deeds related 
with repayment of all money to become due 
from S. & Co. Applt., at the request of C., 
one of the twelve persons, allowed her to 
take the deeds deposited by her away for 
the purpose of raising a loan. 8. & Co. 
having gone into liquidation, the bank called 
upon applt. to make good his guarantee. 
Thereupon resps. brought an action claiming 
that they were entitled to have all the deeds 
deposited by them under the terms of the 
charge discharged from the debt to which 
they were made liable to contribute under 
the charge, on the ground that, by applt. 
allowing C. to withdraw the deeds deposited 
by her, their risk had been increased : — 
Held : (1) there had been an alteration made 
in the position of those whoso properties 
remained deposited as securities under the 
charge by reason of applt. allowing the with- 
drawal by C. of the deeds deposited by her, 
Jt they not having consented to the alteration, 
their properties, the deeds of which they had 
deposited, were discharged from all claims 
under the charge ; their right of marshalling 
had been affected by the withdrawal of the 
deeds of one of the parties, & the materiality 
of the alteration was a question to be decided 
by them ; (2) the same reasoning was applic- 


PART IX. SECT. 2. SUB-SECT. 1.— 
C. (f>). 

*t. Renewal of loan .] — The condition 
>f a bond securing repayment of a mtge. 
oan Is to be strictly construed as 
kgainst the obligee, & therefore, where 
ts language with reference to an 
ixtenslon or renewal of the loam is 
ju gular & not plural it cannot be con- 
itrued as providing for an advance 
consent by the obligors to more than 
me renewal or extension. — Holland - 
Ian ad a Mortgage Oo., Ltd. v. 
Iutghings (No. 2), [1985] 1 W. W. R. 
S3: 2 D. L. R. 800 ; affd.. [19351 
I W. W. R. 338 : 8 D. L. R. 527 : 

F. L. J. (Can.) 83: aJfd. t [1936) 
L O. R. 165 ; 2 O. L. R. 481 ; 5 
\ L. J. (Oan.) 307.— CAN. 


•ART DL SECT. 2, BUB-SECT. 1<— 

0 (o). 

sb. Wrongful withdrawals. ] — Failure 
y a bank to inform a guarantor of 
rrongful withdrawals by a debtor 
rhoee aooonnt is guaranteed does not 
lsoharge t he guarantor. — Royal 
Iank or Canada v. Fleming, [ 1933 ] 
D. Lv R. 353; O. R. 601.— CAN. 


sw. Promissory notes exchanged for 
ew note .) — Sums were borrowed by a 
ramdttee from a bank against pro 
dssary notes. A guarantee wee 
[rate the bank guaranteeing tl» 
ayment of any sums due or which 


might become due. A new note was 
signed by one of the committee & 
endorsed by one of the guarantors, Sc 
given to the bank In exchange for the 
other notes: — Held: the other sig- 
natories to the guarantee were not 
discharged. — Tremblay v. Banque 
Oanadienne Nationals, [1934] 4 
D. L. R. 673.— OAN. 


PART IX. SECT. 2, SUB-SECT. 1.— 
C. (g). 

sd. Change of system of audit.]— The 
fact that a municipality, which had 
taken out a fidelity bond based on an 
application in which it stated that the 
bonded employee’s books would be 
audited quarterly, thereafter changed 
said auditing system to a system of 
11 continuous audit,” held not to be a 
breach of the contract of such a nature 
as to avoid the contract. — Penticton 
District v. London Guarantee & 
Accident Oo., Ltd., (1932) 1 W. W. R. 
812: 45B. O. R. 464; rerad., [1933 J1 
W. W. R. 712 ; 3 XT. L. R. 216 ; 40 
B. O. R. 515.— CAN. 


PART IX. SECT. 2, SUB-SECT. 1.— 

C. (h). 

if. Surrender of some chattels bought 
under lien note— No detriment to value of 
chattels.}— Held : the surety who signed 
t he note was not released. — Toovey 
v* Brock 9c Brock (1916), 34 W, L. R. 
973. — CAN. 


■k. Sale of goods exceeding stipulated 
amount.] — Held : the sureties were not 
liable. — Texas Co. (8. A.), Ltd. v. 
Webb Sc Tomlinson (1927), 48 N. L. R. 
24.— S. AF. 

PART IX. SECT. 2, BUB-SECT. 1.— 
0. (i). 

■m. Making principal debio- bank- 
rupt .] — Where a surety contended that, 
by making debtor bkpt., the creditor 
had so prejudiced the surety as to 
discharge him from liability : — Held .* 
no duty was owed by a creditor to a 
surety either to put debtor into bkpey. 
or to refrain from doing so. — Imperial 
Bank op Canada v. Alley, [1926] 
3 D. L. R. 86 ; 59 O. L. R. 1.— CAN. 

sn. Retaking possession of chattels 
under conditional sale agreement .] — 
Held : the contract constituted a 
relationship of mtgor. Sc mtgee. 
between vendor Sc purchaser, Sc the 
surety continued to be liable under the 
guarantee. — Stephen v. Black (1902), 
Gout. 217.— OAN. 

sp. Contract for purchase of electrical 

f lower .] — A surety is not discharged by 
he alteration of a clause in a contract 
for the purchase of electrical power, 
although be has no notice, if such 
alteration is not material to the risk. — 
Hydro-Electric Power Commission 
v. Fidelity Insurance Oo., [19371 4 
D. L. R. 826.— CAN. 
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able, whether what was contributed were 
securities or personal liability. — S mith v. 
Wood [1929], 1 Oh. 14 ; 98 L. J. Oh. 69 ; 139 
L. T. 260 ; 72 Sol. Jo. 617, 0. A. 

Annotation: — As to (1) Refd. Re Conley, Ex p. Trustee v. 

Barclays Bank. Ltd., [1038] 2 All E. B. 127. 

1224a. Guarantee o 1 call on shares — Forfeiture of 
shares — Discharge of surety.] — On Dec. 29, 
1920, D. & P., who afterwards became bkpt., 
joined with others in entering into an agree- 
ment with a co., whereby they guaranteed 
to them the payment of all the instalments 
then owing upon the shares in the co. specified 
in the schedule to the agreement, the amount 
of D. & P.’s liability being limited to the sum 
therein mentioned. The shareholders having 
been served with notice calling upon them to 
pay the instalments due on their respective 
shares on pain of forfeiture, & D. & P. also 
having been required to pay the same on or 
before Feb. 17, 1925, in case of non-com- 
pliance by the shareholders with the notice, 
& default in payment having been made by 
both the shareholders & by D. <fc P., the co. 
forfeited the bulk of the shares in pursuance 
of the power conferred upon them by their 
arts, 'of assocn. Art. 31 was as follows : 
“ Any member whose shares have been for- 
feited shall, notwithstanding such forfeiture, 
be liable to pay to the co. all calls or other 
moneys, interest & expenses, whether 
presently payable or not, owing in respect 
of such shares at the tirr-e of forfeiture, 
together with interest thereon from the time 
of forfeiture until payment at the rate of 
10 per cent, per annum or such less rate as 
may be fixed by the Board.” On Sept. 9, 

• 1926, a receiving order in bkpey. was made 
against D. & P., & on Apr. 10 the co. lodged 
their proof for the amount claimed to be due 
' >n the guarantee. Upon a motion by the co. 
for the reversal of the decision of the trustee 
in rejecting their proof : — Held : (1) the right 


created by art. 31 was a new right which 
arose upon the forfeiture of the shares & 
one which placed a more onerous obligation 
upon the shareholders than if the shares had 
not been forfeited. The forfeiture, therefore, 
was an interference with the rights of the 
sureties as against the principal debtor ; 
(2) the co. had by exercising their option to 
forfeit the shares deprived the sureties of 
their lien on the shares which they would 
have been entitled to, had the co., in lieu of 
forfeiture, compelled them to pay the calls ; 
with the result that, upon the principles 
stated in Polak v. Everett , No. 1222, ante, 
D. & P. were discharged from their liability 
as sureties under the guarantee <fc the decision 
of the trustee in their bkpey. in rejecting 
the proof of the co. was right. — Re Darwen 
& Pearce, [1927] 1 Ch. 176 ; 95 L. J. Oh. 
487 ; 136 L. T. 124 ; 70 Sol. Jo. 965 ; [1926] 
B. & C. R. 65. 

1329. Add. Annotation : — Ae to ( 1) Consd. Smith v . 
Wood (1928), 139 L. T. 250. 

1342. Add. Annotations : — Refd. Re Darwen & 
Pearce, [19271 1 Ch. 176; Smith v. Wood 
(1928), 139 L. T. 250. 

t343. Add. Annotation : — Consd. Midland Motor 
Showrooms v. Newman, [1929] 2 K. B. 256. 

1345a. .] — Midland Motor Showrooms v . 

Newman, No. 1200a, ante. 

1357. Add. Annotation : — Apld. Midland Motor 
Showrooms v. Newman, [1929] 2 K . B. 256. 

1372. Add. Annotation : — Apld. Midland Motor 
Showrooms v. Newman, [1929] 2 K. B. 256. 

1379a. .] — Midland Motor Showrooms v. 

Newman, No. 1200a, ante. 

1397. Add. Annotation : — Generally , Refd. Berry 
v . Berry, [1929] 2 K. B. 316. 

1411. Add. Annotation : — Consd. Simmons (W. R.), 
Ltd. v. Meek, [1939] 2A11E. R. 645. 


PART IX. SECT. 2, SUB-SECT. 2.— A. 

so. Surety not prejudiced — Onus of 
proving prejudice on surety. 1 — Close v. 
Stewart, riU28] 2 D. L. R. 445.— CAN. 

PART IX. SECT. 2, SUB-SECT. 4.— 
A. (a). 

• 1. .1 — Held : it was not 

nocoHHary to show that the surety was 
prejudiced by the giving time. — 
Darling v. McLbon (1801), 20 U. C. B. 
372.— CAN. 

sw. Agreement may be implied .) — 
An agreement to give time to the 
prinoipol debtor m»v be implied Sc 
need not be express. — Johnston & 
Ward v. McCartney, [1034] 2 D. L. R. 
800 ; 8. C. R. 494.— CAN. 


PART IX. SECT. 2, SUB-SECT. 4.- 

A. (o). 

1322 ill. .} — CORIUGAL 1 

Boulton (1898), 17 U. O. R. 131.- 
CAN. 


PART IX. SEOT. 2, SUB-SECT. 4.— 
. B. (a). 

1340 1. Consent to judgment — Debt <Jt 
costa payable by instalments.) — When 
on an application for attachment before 
judgment, a surety executes a bond in 
form 6 in App. F to Civil Procedure 
Code, 1908, he Is discharged from his 
obligations if a compromise decree is 
passed between pltf. & deft, allowing 
deft, to pay the decretal amount by 
instalments, unless it is proved that 
the compromise which was subse- 
quently embodied in the decree was 


in the contemplation of pltf. & the 
surety when the latter executed the 
bond. — Mahomedalu Ibrahimji v. 
Laxmibat (1929), I. L. R. 54 Bom. 
118.— IND. 

PART IX. SECT. 2, SUB-SECT. 4. - 

B. (d). 

sp. Alteration in number of instal- 
ments. ] — Held : not made on a basis 
of extension of time, so as to release 
the surety from liability. — Malkin 
(W. H.) Co., Ltd. v. Sherman (1925), 
35 B. C. R. 445.— CAN. 


PART IX. SECT. 2. SUB-SECT. 4.— 

C. (a). 

1364 xv. .) — Burnard v. 

Lysnor, [1927] N. Z. L. R. 757.— N.Z. 

PART IX. SECT. 2. SUB-SECT. 7.— C. 

1448 iii. .] — There must be 

some positive act done by the employer 
to the surety's prejudice, or such 
degree of negligence as to imply con- 
nivance & amount to fraud. — London 
Guarantee & Accident Oo., Ltd. v. 
City or Halifax, [1927] 1 D. L. R. 
1129 ; [1927] S. C. R. 165.— CAN. 

1451 1. Fraud of employee — Neglect 
of employer to supervise conduct — Neglect 
most be gross.) — Circumstances in 
which : — Held : gross negligence in 
checking aocouuls discharged the 
surety. — Frahkr v. W atkrford 
County Council, [1926] I. R. 505. — 
IR • 

14551. Checking accounts.) 

-Frahkr e. Waterford County 

10 


Council, [1926] I. R. 505. — IR. 

sq. Failure to observe statutory require- 
ment.) — The observations of Lord 
Brougham in Mactaggart v. Watson , 
3 Cl. & F. 525, & the decision in 
Madden v. McMullen, 13 I. C. L. R. 
305, establish that failure to observe 
statutory requirements does not neces- 
sarily relieve a surety (Murnaghan, J.). 
— Wicklow County Council v. 
Hibernian Fire 8c General Inboe. 
Co., [1932] I. R. 581.— IR. 


PART IX. SECT. 2, SUB-SECT. 8.— A. 

•r. General rule .1 — if it is an express 
or implied condition of, or collateral 
to, the arrangement for a guarantee, 
that an existing security, whether 
inchoate or complete, should be made 
or kept effective by the creditor for the 
benent of the parties as a counter- 
security, failure to observe that con- 
dition discharges the surety absolutely. 
Inasmuch as he has not got the contract 
he bargained for. * 

If there is, in fact, in the possession 
of the creditor suoh a counter-security, 
it is the duty of the creditor, whether 
its existence Is known to the Burety 
or not, to exercise reasonable care in 
maintaining it for the benefit of the 
surety, so as to be available, un- 
impaired by reason of any negligence, 
on the discharge of the debt. If he 
fails in this duty, the surety is entitled 
to credit against his liability for the 
damages suffered by suoh breach of 
duty by the creditor. — Northern 
Banking Oo., Ltd. r. Newman ft 
C ALTON, [1927 J L R. 520.— IR. 
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1478, Add . Annotations : — Dlstd. Smith v. Wood, 
[1929] 1 Ch. 14. Befd. West Bromwich 
Building Society v. Bullock, [1936] 1 All E. R. 
887. 

1522. Add, Annotations : — Folld. Morris & Sons 
Ltd. v. Jeffreys (1932), 148 L. T. 56. Reid 
Rs Katherine et cie, Ltd., [1932] 1 Ch. 70. 

1522a. .] — Disclaimer of a 

lease by a trustee in bkpcy. operates as a 
discharge of a surety for payment of the 
rent, notwithstanding that part of the 
demised premises have been sublet before the 
bkpcy. 

The lessee of certain premises was adjudi- 
cated a bkpt., & his trustee, acting in pur- 
suance of the powers conferred on him by 
1914 Act, s. 54, disclaimed the lease. Prior 
to the bkpcy., the lessee had sublet a portion 
of the premises. Deft, had guaranteed the 
payment of the rent, & the lessors obtained 
from him sums equal to the rent which 
would have accrued if the lease had still 
been in existence : — Held : the disclaimer 
discharged the surety, on the ground that 
if the surety were < ailed on to pay he would 
have a right of proof against the bkpt.’s 
estate, whereas the intention of sect. 54 was 
that the bkpt. & his property should be 
released from all liability. — M orris (D.) & 
Sons, Ltd. v. Jeffreys (1932), 148 L. T. 
56 ; 49 T. L. R. 76. 

1523. Add. Annotations : — Distd. Re Wells, Swin- 
bume-Hanham v. Howard, [1933] Ch. 29. 
Refd. Morris v. Harris, [1927] A. 0. 252 ; 
Re Katherine et cie. Ltd., [1932] 1 Ch. 70. 

1549. Add. Annotation : — Generally , Consd. Re 
Conley, Ex p. Trustee v. Barclays Bank, Ltd., 
[1938] 2 All E. R. 127. 

1561. Add. Annotation : — Refd. Jenkins v. Jenkin9, 
[1928]2 K. B. 501. 

1570. Add. Annotations : — Consd. Freshwater v. 
Bulmer Rayon Co., [1933] Ch. 162. Refd. 
Firm of R. M. K. R. J. v. Firm of M. R. 
M. V. L. (1926), 95 L. J. P. C. 197 ; Pirie 
v. Richardson (1926), 70 Sol. Jo. 1023; 
Cumberland v. Lanarkshire Tram Co. (1927), 
20 B. W. C. C. 780 ; Jenkins v. Jenkins, 
[1928] 2 K. B. 501 ; Holiness. Watt, [1935] 
2 K. B. 300. 

1571. Add. Annotations : — Refd. Freshwater v. 
Bulmer Raynon Co., [1933] Ch. 162 ; Holmes 
v. Watt, [1935] 2 K. B. 300. 

1574a. Creditor member of trade association.] 


— The Liverpool Com Trade Assocn., Ltd., 
is an organisation for promoting & pro- 
tecting the interests of those engaged in the 
com trade. Membership is confined to 
individuals, but cos., either public or private, 
engaged in the trade can have the advantages 
of membership by nominating, in the case of a 
private co., one representative, on condition 
that a guarantee by the directors is given 
to the assocn. that the co. will duly dis- 
charge its liabilities to members, & for the 
conduct of its representative. Deft, in 
1931 had joined with S, & two other directors 
of S. & Co., Ltd., a private co., in a 
joint & several guarantee to the assocn., 
given in accordance with this provision. 
This action was brought by pltfs. claiming a 
declaration that they were entitled as 
trustees for ten firms & cos. who were 
creditors of S. & Co., Ltd., to enforce the 
guarantee in question. S. & Co., Ltd., got 
into financial difficulties & in 1935 S. executed 
a deed of assignment for the benefit of his 
creditors under which he was released from 
all “ debts, claims, & demands whatsoever ” 
which the other parties to the deed might 
have against him with the usual reservation 
of rights against sureties. Pltfs. & the 
ten firms & cos. whose debts made up the 
sum claimed were parties amongst others, 
to the deed of assignment: — Held: (1) the 
release in the deed of assignment operated 
to release all the joint guarantors & the 
* position was in no way affected by the reserva- 
tion of rights against sureties ; (2) “ members 
of the assocn.’" meant members of the assocn. 
or any incorporated co. whose nominee or 
nominees is or are members of the assocn. ; 
(3) the assocn. was entitled to sue for the 
benefit of the members entitled & as trustee 
for them ; (4) “ liabilities ” in the guarantee 
meant all liabilities to individual members 
or to cos. whose nominees were members. — 
Liverpool Corn Trade Assocn., Ltd. v. 
Hurst, [1936] 2 All E. R. 309 ; 80 Sol. Jo. 
073. 

1576. Add. Annotation : — Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 501. 

1577. Add. Annotation : — Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 501. 

1581. Add. Annotation: — Refd. Re Parent Trust 
& Finance Co., [1936] 3 All E. R. 432. 

1582. Add. Annotation : — As to (2) Consd. Smith v . 
Wood (1928), 139 L. T. 250. 


PART IX. SECT. 2, SUB-SECT. 8.— B. 

1477 I. Sale of security — Failure to 
get best price .] — MacDonald v. Hthsph. 
[19321 4 D. L. R. 121 ; 5 M. P. R. 469. 
—CAN. 


1477 U. .] — The mere fact of a 

sale by a creditor of property comprised 
in a bill of sale, given to the creditor 
by the principal debtor as security 
for a loan, does not operate to discharge 
from liability the guarantor of such 
loan. — Tootfi & Co., Ltd. v. Lapin 
(1936), 53 N. S. W. W. N. 224.— AUS. 

1480 I. Release of mortgage debt. J 
— Held : the surety was uot liable 
under the guarantee — Orchiston r. 
SOHLAEPFER. [19241 N Z. L.R.J170.— 
N.Z. 


st. Failure to renew chattel mortgage .J 
— Lkacroft v. MpCannell. (1930) 2 
W. W. R. 105 ; 3 D. L. R. 988.— CAN. 


PART IX. SECT. 2, SUB-SECT. 9.— A. 
1496 I. When surety discharged — 


Release obtained by fraud — Of debtor, J— 
When the release of the principal 
debtor by the creditor is accomplished 
by means of fraud, on the part of the 
former, the surety is not discharged, 
even if he is not a party to the fraud 
by which the release was secured. — R. v. 
The Canadian Surety Co., (1929) Ex. 
C. R. 216 ; affd. with variations. [1930] 
S. C. R. 434 : 3 D. L. R. 321.— CAN. 

1499 i. When surety discharged — 
Release of debtor .] — Mtlnb v. York- 
shire Guarantee & Securities 
CORPN. (1906), 37 S. C. R. 331.— CAN. 

1507 i. Action against debtor dr surety 
withdrawn — Surety not discharged .] — 
Mahant Sinoh r. U. Ba Yi, [1939] 

A. C. 601.— UTD. 

PART IX. SECT. 2, SUB-SECT. 9.— 

B. (a). 

■v. Sale of debtor* s equity of redemp- 
tion. ] — Held : not a release of debtor, 
nor of his surety. — Stewart r. Cl ark 
(1863), 13 C. P. 203.— CAN. 

n 


PART IX. SECT. 2, SUB-SECT. 9.— 

B. (o). 

•w. Release of co-lessee — Surety dis- 
charged .] — Ism an v. Widen (Sask.), 
[1926] 1 D. L. R. 247.— CAN. 

PART IX. SECT. 2, SUB-SECT. 9.— 

C. (b). 

1561 iv. .] — Holliday v. 

Hogan /1893), 20 A. R. 298. — CAN. 

PART IX. SECT. 2, SUB-SECT. 11.— B. 

•y. Whether revocable by notice — 
Fidelity guarantee,.] — Resp. executed a 
bond guaranteeing the fidelity of a 
servant of applt.'s. Subsequently he 
purported to withdraw the guarantee 
by a written notice* — Held: (1) the 
guarantee, In the nature of a security 
for the servant's fidelity, is not a 
continuing guarantee which may be 
revoked by the guarantor at will ; 
(2) a guarantor for the fidelity of a 
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1608. Add. Annotation : — Reid* Re Darwen So 
Pearce, Associated Paper Mills v . Barnes 
(1926), 96 L. J. Ch. 487. 


164*3. Add. Annotation : — Retd. Tate v. Orewdson, 
[1938] 3 All E. R. 43. 


Part X. — Avoidance of the Guarantee, 


1656a. Powor to contract out of duty to dis- 

close.] — A Harbour So Dock Beard, having 
resolved to enlarge their dock, invited tenders 
for the work from numerous contractors, 
informing them where the contract for the 
work might be inspected So instructing them 
that they must make local So independent 
inquiries as to the nature of the surface, 
strata, soil & sub-soil or ground to be ex- 
cavated, <fe the nature & height of the tides, 
So generally must obtain their own informa- 
tion on all matters affecting the construction, 
completion & maintenance of the works, So 
as to all matters which might influence them 
in making their tender & fixing the rates So 
rices therein, So that the Board would not 
e responsible for any information the con- 
tractors might obtain except such as was 
given in reply to a written inquiry addressed 
to the clerk or manager of the Board. Of 
several tenders received that of a co., K. So R., 
Ltd., was by far the lowest. The Board 
iriformed K. So R., Ltd., that they were not 
prepared to accept that tender unless K. So 
R., Ltd., procured a guarantee to the amount 
of £60,000 for the due performance of the 
contract. In compliance with this demand 
K. So R., Ltd., procured a joint So several 
bond from an insurance co. whereby that co. 
So K. So R., Ltd., jointly So severally bound 
themselves to the Board for the due perform- 
ance of the contract by K. So R., Ltd. The 
Board accepted this guarantee, So K. So R., 
Ltd., entered upon the work in pursuance of 
the contract, which made the final certificate 
of the Board’s engineers final So binding 
between the parties. In the course of the 
work the contractors encountered an un- 
expected quantity of water in the soil, So 
the expense of pumping was such that they 


could not continue the work without further 
fluids. Thereupon the Board advanced them 
two sums of £20,000 So £25,000 to be repaid 
upon certain terms ; but, notwithstanding 
these loans, the contractors failed to com- 
plete the contract So went into liquidation, So 
the Board’s engineers made a final certificate 
showing over £78,000 due from the contractors 
to the Board. This sum included so much 
of the £45,000 lent to the contractors as 
remained unpaid at the date of their default. 
The Board sued the insurance co. on the 
joint bond: — Held: (1) the bond was a 
contract of guarantee So not a contract of 
insurance ; (2) there was no such misrepre- 
sentation or non-disclosure of material facts 
by the Board as -to invalidate the bond ; 
(3) the loans of £20,000 So £25,000 being out- 
side So independent of the contract, the 
amount due thereon ought not to have been 
included in the engineers’ final certificate ; 
inasmuch as the amount due So unpaid on the 
loans was unascertained, the amount due on 
the bond being equally undefined, the Board 
could not recover upon it. — Trade In- 
demnity Co., Ltd. v. Workington Harbour 
So Dock Board, [1937] A. 0. 1 ; [1936] 1 
All E. R. 454 ; 105 L. J. K. B. 183 ; 164 
L. T. 507 ; 41 Com. Cas. 186, H. L. 

1658. Add . Annotation : — Refd. Re Lloyds Bank, 
Ltd., Bomze So Lederman v . Bomze, [19311 1 
Ch. 289. 

1686. Add. Annotation : — Refd. Trade Indemnity 
Co. v. Workington Harbour So Dock Board, 
[1937] A. C. 1. 

1691. Add. Annotation : — Refd. Trade Indemnity 
Co. v. Workington Harbour So Dock Board, 
[1937] A. C. 1. 


servant is allowed as a measure of 
equitable relief, to recall his guarantee 
from such time as the servant is proved 
guilty of misconduct or from such time 
as the position of the parties has com- 
pletely changed. — Myingyan Munici- 
pality e. Maung Po Nyun (1930), 
I. L. R. 8 Ran. 320.— IND. 

PART X. SECT. 2. . 

d I. .] — There Is no universal 

obligation on a creditor entering into 
a oontr&ot of suretyship to make dis- 
closure to the surety of all the facts 
relative to the dealings between the 
creditor Sc the principal. There must, 
however, be no undue concealment, 
which consists not merely In the 
omission to disclose such facts as need 
he mentioned in answer to the surety's 

a uestions, but also in the non-dis- 
tosure of those facte which the 
creditor must spontaneously disclose 
to him. The omission by the creditor 
to reveal to the surety every fact which 
under the ciroumstancee the surety 
would expeot not to exist amounts to 
an implied representation that It does 
not exist : & it depends upon the 
nature of the transaction In each case 
whether the tact not disclosed is 
so impliedly represented. Where a 
guarantee was given for the payment 


of “ all moneys which are now or at 
any time hereafter may be due or 
owing to the oo. from ... on the 
general balance of his account with the 
oo." there could not be at the time of 
its making any implied representation 
by the oo. arising from the oo.’s non- 
communication to the surety of the 
state of the aooount that there was no 
indebtedness to whloh the guarantee 
could apply. — National Mortgage Sc 
Agency Oo. of New Zealand, Ltd. 
v. Stalker, [1933] N. Z. L. R. 1182.— 
N.Z. 


PART X. SECT. 4 , SUB-SECT. 2.— C. 

1685 i. Character .] — An oiler, by an 
employer, who has knowledge of dis- 
honesty on the party of his employee, 
amounts to a representation to one 
from whom he seeks or obtains, without 
disclosure, a fidelity guaranty, that, 
so far as he is aware, the employee 
whose fidelity is to be guaranteed is 
not dishonest. If that representation 
is untrue, it matters not that the 
employer's failure to disclose the true 
situation was not wilful, intentional, 
or with a view to advantage himself. — 
Eby-Blain, Ltd. r. Mat th e ws , [19251 
8D.L.E. 382 i 58 O. L. R, 388.— CAN. 

1685 ii. .1 — Where an employee 

is required to furnish a fidelity bond, 

12 


& his employer knows that he has been 
dishonest in the office or service to 
which the bond is to apply, but fails 
to disclose such knowledge to the surety 
who gives the bond in ignorance of 
the former dishonesty of appct., such 
non -disclosure releases the surety. — 
Rural Municipality of Church - 
bridge No. 211 v. London Guarantee 
& Accident Co., Ltd., [1925] 3 D. L. R. 
341; [19251 2 W. W. R. 334 ; 19 
Sask. L. R. 450.— CAN. 

1685 Hi. 8 . P. Mayfield Rural 
Municipality , No. 406 v . London Sc 
Lancashire Guarantee & Accident 
Oo .of Canada, [1927] 1D.L.R. 403 
W ’ 67 5 21 Saak * L ‘ R 

. * : statement made in ignorance 

dt without fraud. J— For the purpose of 
a renewal of a fidelity policy, pltfs. 
certified to defte. that the employee 
“ Is not at present in arrears or 
default." The employee was In fact 
in arrears Sc default at the time, bat 
the certificate was made without 
knowledge of this Sc without fraud : — 
Held : pltfs. could not recover under 
the policy. — Dominion of Canada 
Guarantee ft Accident Oo.. Ltd. t>. 
Housing Commission of City of 

a® 4 *■ m •• 
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1704a. .] — A contract of guarantee, 

like any other contract, is liable to be avoided 
if induced by material misrepresentation, 
even if made innocently. — Mackenzie v. 
Royal Bane op Canada, [1934] A. O. 408 ; 
103 L. J. P. C. 81 ; 151 L. T. 480 ; 78 Sol. Jo. 
471, P. C. 

1721. Add. Annotation: — As to (1) Refd. With v> 
O’Flanagan, [1930] Ch. 675. 

1725. Add. Annotation : — Refd. Be Lloyds Bank, 
Ltd., Bomze & Lederman v. Bomze, [1931] 
1 Oh. 289. 


1726. Add. Annotation : — Refd. Be Lloyds Bank, 
Ltd., Bomze & Lederman v. Bomze, [1931] 
1 Ch. 289. 

1787. Add. Annotation: — Consd. Koch v. Dicks, 
[1933] 1 K. B. 307. 

1741. Add. Annotations Refd. Slingsby v. District 
Bank, Ltd. (1931 ), 47 T. L. R. 587 ; Bottomley 
v. Bannister (1931), 101 L. J. K. B. 40; 
Mercantile Bank of India, Ltd. v. Central 
Bank of India, Ltd., [1938] A. 0. 287. 


Part XII.- 

1745. Add. Annotation : — Refd. Wiggins v. Lavy 
(1928), 44 T. L. R. 721. 

1745a. Distinguished from del credere agency.] — 

Defts. agreed in writing with pltfs., stock- 
brokers on the Stock Exchange, that in 
consideration of 60 per cent, of the com- 
missions received by pltfs. in respect of busi- 
ness introduced to them by defts. the latter 
would be liable for 60 per cent, of “ any loss 
sustained ” by pltfs. on such business. X., 
who had been introduced by defts., became 
indebted to pltfs. in respect of such business. 
When X. executed an assignment for the 
benefit of creditors, pltfs. thereupon claimed 
that a “ loss ” had been sustained within the 
meaning of the above letter at the time when 
the assignment was executed : — Held : (1 ) Cbe 
agreement was one of indemnity & not in 
the nature of a del credere agency ; (2) in the 
absence of evidence of actual loss sustained 
after taking into consideration the value of 
pltfs.’ rights under the assignment, there 
must be judgment for defts. — Stanley 
(Montagu) & Co. v. Solomon (J. S.), Ltd., 
[1932] 1 K. B. 011 ; 70 Sol. Jo. 272 ; afid.> 
[1932] 2 K. B. 287. 

1747. Add. Annotation : — Consd. Dawson Line, 
Ltd. v. Aktiengesellschaft Adler filr Cbemische 
Industrie of Berlin, [1932] 1 K. B. 433. 

1760. Add. Annotation : — Refd. Strathlome S.S. 
Co., Ltd. v. Andrew Weir & Co. (1934), 40 
Com. Cas. 108. 

1751. Add. Annotations : — Apld. Strathlome S.S. 
Co. v. Andrew Weir & Co. (1934), 40 Com. Cas. 
108. Refd. Secretary of State for India in 
Council v. Bank of India, Ltd., [1938] 2 All 
E. R. 797. 


Indemnity. 

1756, Add. Annotations : — Apld. Dawson Line, 
Ltd. v . Aktiengesellschaft Adler ftir Ohemische 
Industrie of Berlin, [1932] 1 K. B. 433. 
Refd. Strathlome S.S. Co. v. Andrew Weir & 
Co. (1934), 40 Com. Cas. 108. 

1758a. .] — A broker, having possession of a 

government promissory note for Rs.6,000 of 
the 3£ per cent, loan of 1864-66 on behalf of a 
lady, who was the holder & indorsee, forged 
her indorsement to it in his favour & indorsed 
it for value to resp. bank. The bank, acting 
in good faith, presented the note for renewal 
by the government under Indian Securities 
Act, 1920, s. 12, & received a renewed note 
in their favour. The lady, becoming aware 
of the fraud, & of the renewal of the note, sued 
the Secretary of State in conversion, & 
recovered the appropriate damages. The 
Secretary of State then instituted the present 
action against the bank, claiming to be 
indemnified against the loss thus sustained 
by him, on the principle that the renewed 
note had been issued at the request of the 
bank, & that he was accordingly entitled to 
be indemnified against the damage resulting 
from the renewal. As far as the renewed note 
was concerned, it was accepted on both sides 
that it constituted a new contract between 
the government & the bank, unaffected by 
the circumstances in which it was issued. 
The government officer, when issuing the 
renewed note to the bank, did not exact an 
indemnity under sect. 21 of the Act. The 
Secretary of State contended that he was not 
debarred from relying on an indemnity 
implied under the common law of India, 
which in this respect is identical with that of 
England : — Held : (1) the application to the 


PART X. SECT. 4, SUB-SECT. 8. 

1702 x. .1— John 

Deere Plow Go. v. Magubs, [1929] 
2D.L.R. 262 ; 1 W. W. R. 669; 24 
AlfaL. Lu R, 66. — CAM. 

h i. Separate obligation * — Only 

me explained — Sureties illiterate.] — 
Watkins J. R. Co. v. Minsk, ri928] 
3 D. L. R. 667 ; [19281 8. C. R. 414.— 
DAN. 

17181. Ae to nature of transaction.] — 
rt ft a good defence to an action on a 
ruarantee that it waa executed by the 
rurety in the belief, induced by the 
fraudulent misrepresentations of debtor, 
.hat it la a document of another nature. 
—Watkins (J. R.) Go. v. Hannah 
: 119261 


PART X. SECT. 6, SUB-SECT. 2. 
1780 11. — .1 — Held : the 


Influence exerted by the husband was 
not undue Influence, Sc the wife 
executed the guarantee 08 the result 
of her own considered judgment of 
the conseqnenoes thereof. — Canadian 
Bank of Commerce v. Foreman, 
[19271 2 D. L. R. 630: [19271 1 

W. W. R. 783 ; 22 Alta. L. R. 443.— 
CAN. 


1780 iii.- 


-.] — When a married 


woman disputes her liability to a 
creditor or her husband upon a 
guaranty signed by her at her husband's 
request, the onus is on her to prove 
that the husband had executed an 
overpowering influence upon her to 
Induce her to sign it, 8c that the giving 
of the guaranty was an immoderate 
8c irrational act on her part. — R oyal 
Bank of Canada e. Diamond, [19291 
8 D. L. R. 890 ; 1W.W. R. 267 ; 38 
M*n - L. R. 301.— CAN. 
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PART XII. SECT. 1. 

1744 Hi. Person indemnified 

insolvent. J — Where a person entitled 
to be Indemnified ft insolvent:— 
Serhble : the contract to Indemnify 
him has the same effect as if It were a 
guarantee to the principal creditor of 
payment of the debt .—Be Winding-up 
Act & Franco -Canadian Mortgage 
Co., Ltd., Re Bank of Montreal 
(Alta.), (19271 1 W. W. R. 403; 8 

b. B. R. 176.— CAN. 

§z. Does not extend to doing unlawful 
acts.] — Held : the fact of a municipal 
council having undertaken to indemnify 
an officer for lawful acts done in his 
official capacity, does not entitle him 
to look to them for indemnity against 
the consequences of ralawful scts.^- 
Irwin v. Mariposa Oobpn. (1872), 22 
O. P. 867.— CAN. 
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prescribed officer for a renewed note, & the 
satisfying him of the justice of the claim, 
constituted a request from which a common 
law indemnity against injury to a third party 
might properly be primd facie implied, not- 
withstanding the fact that some deliberation 
might be involved on the part of the officer 
before he consented to renew the note ; 
(2) sect. 21 provides an added statutory right 
of indemnity, different from, & in no way 
inconsistent with, the common law right, & 
therefore the Secretary of State was entitled 
to recover upon the common law indemnity. 
— Secretary of State for India v. Bank 
of India, Ltd., [1938] 2 All B. R. 797 ; 159 
L. T. 101 ; 54 T. L. R. 770 ; 82 Sol. Jo. 372, 
P. C. 

1760. Add. Annotation: — As to (1) Refd. Strath- 
lorne S.S. Co., Ltd. v. Andrew Weir & Co. 
(1984), 40 Com. Cas. 168. 

1762. Add. Annotation : — Distd. Bradstreets 
British, Ltd. v. Mitchell (1932), 48 T. L. R. 
670. 

1762a. Pltfs., a private inquiry 

agency, carried on the business of providing 
to approved subscribers confidential reports 
on companies, firms & persons engaged in 
trade. The terms upon which the reports 
were issued were ( inter alia) that all state- 
ments were strictly confidential, & that 
eyery subscriber should indemnify pltfs. 
against any loss or damage tl might suffer 
from the breach by the subscriber of any of 
the conditions of the contract. Deft, co., 
an approved subscriber, through its managing 
director, requested pltfs. to furnish infor- 
mation regarding the X. Co. for whom they 
were agents. The report, being of an un- 
favourable nature, was communicated by 
deft. co. to their own Bolrs. Deft. M., a 
director of deft, co., with the approval of 
its managing director, applied for & was fur- 
nished with similar information regarding 
the X. Co., & on the same terms & con- 
ditions. M. at once informed the managing 
director of deft. co. of its contents. The 
matter having been brought to pltfs.’ notice 
by the co. reported on, both defts. at the 
request of pltfs. returned the unfavourable 
reports. 

Pltfs , an action for libel having been 
brought against them in the K. B. Div., com- 
menced proceedings against both defts. for 
an injunction to restrain disclosure of the 
unfavourable reports which had been fur- 
nished, & a declaration that they were liable 
to indemnify pltfs., against any loss or damage 
arising from this disclosure. They also 
claimed damages: — Held: (1) deft. co. did 
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not disclose the report to any person other 
than its own solrs. & that this did not con- 
stitute a breach of contract with pltfs. within 
the meaning of the agreements ; (2) deft. 
M. became a subscriber to pltfs.’ confidential 
reports for the purpose of obtain i ng a report 
on the X. Co. & communicating the result 
to the managing director of deft. co. ; 
(3) neither M, nor the managing director of 
deft. co. was acting as the agent of deft. co. 
& no breach of contract committed by M. 
was induced by deft. co. The action against 
deft. co. therefore failed ; (4) the agreement 
entered into by M. not to disclose the con- 
fidential information furnished to him & to 
indemnify pltfs. for any loss or damage 
which they might suffer from a breach by a 
subscriber of the conditions upon which 
reports were furnished, was not void as being 
against public policy ; (5) the disclosure by 
deft. M., although a breach of this contract, 
did not create the liability of pltfs. to be 
sued for libel ; this liability did not arise 
directly or indirectly out of any act of the 
deft. M. & was not therefore within the scope 
’ of the express indemnity contained in pltfs.’ 
agreement with M. The only liability for 
damages, therefore, resulted from M.’s own 
breach of contract, & in the circumstances 
such damages were merely nominal. — Brad 
streets British, Ltd. v. Harold Mitchell 
& Carapanayoti & Co., Ltd., [1933] Oh. 
190 ; 102 L. J. Ch. 34 ; 148 L. T.'lll ; 48 
T. L. R. 670. 

1782. Add. Annotations : — Consd. Dawson Line, 
Ltd. v . Aktiengesellschaft Adler fur Chemische 
Industrie of Berlin, [1932] 1 K. B. 433. Refd. 
Secretary of State for India in Council v. 
Bank of India, Ltd., [1938] 2 All E. R. 797 

1787. Add. Annotation : — Refd. Pontypridd Grdns. 
v. Drew, [1926] 1 K. B. 567. 

1789. Add. Annotation .-—Refd. Pontypridd Grdns. 
r. Drew (1926), 95 L. J. K. B. 1030. 

1790. Add. Annotation : — Overd. Pontypridd 

Grdns. v. Drew (1926), 95 L. J. K. B. 1030. 

1790a. .] — Guardians who supply 

goods to a pauper by way of ordinary poor 
relief have no right to recover from the pauper 
the reasonable value of the goods so supplied. 
Birkenhead Union Guardians v. Brookes , No. 
1790, overd. — Pontypridd Union v. Drew, 
[1927] 1 K. B. 214 ; 95 L. J. K. B. 1030 ; 136 
L. T. 83; 90 J. P. 169; 42 T. L. R. 677; 70 
Sol. Jo. 795 ; 24 L. G. R. 405, C. A. 

See, further, Poor Law. 

1800. Add. Annotation: — Consd. Re Harrington 
Motor Co., Ex p. Chaplin, [1928] Ch. 105. 


PART XII. SECT. 5. SUB-SECT. 1. 

1806 II. .J — Pltfs. took a son of 

testator, represented by deft. . Into 
their employ upon testator’s oral 
promise that he would indemnify them 
against any losfl sustained by them 
through embezzlement by the son. 
The ot. found that the substanoe of the 
conversation, when the contract was 
made, was that testator Raid to pltfs. 
44 If you take my son into your em- 
ploy, Sc he makes default by 
embezzlement, you look to me ” : — 
Held : testator’s promise was a direct, 
unconditional Sc original promise of 
indemnity, to which sect. 4 of 44 The 
Statute of Frauds " did not apply. — 
Connor *. Tasmanian Permanent 


Exors. & Trustees Assocn., Ltd. 
(1935), 28 Tas. L. B. 93.— AUS. 

PART XII. SECT. 6, SUB-SECT. 1.— A. 

1825 ll. .] — Rutherford v. 

Stovel (1861), 12 O. P. 9.— CAN. 

1826 ill. J — Grand Trunk 

Pacific Coast S.S. Co. v. Victoria- 
Vanoouver Stevedoring Co. (1919), 
43 D. L. R. 231.— CAN. 

sg. Supply of information — Indemnity 
noaxnst lose’) — Beep, carried on a busi- 
ness of financing motor oar dealers. 
Applt. carried on a business of obtain- 
ing & giving Information as to oredit, 
character, etc., Sc including the check- 
ing ot oars in dealers’ hands Sc reporting 
thereon. Applt. made an agreement 

14 


to supply its service to reap. Keep 
signed an 44 indemnity agreement,” 
agreeing to treat in oonfldemoe the 
information furnished, to hold applt. 
harmless on account of any damages 
arising from publication or dissemina- 
tion of information or careless handling 
of reports. Sc agreeing, 44 in considera- 
tion of receiving this service, Sc as a 
condition of its rendition,” that neither 
applt. nor its employees should be 
responsible 44 for any loss that may 
occur to reap, through the use of the 
information furnished. ” Through care- 
less oar -checking reports, made without 
personally checking over the oars, in 
respect of a dealer, made by a local 
inspection agent of applt. Sc passed on 
to reap., reap, was misted, to its loss, Sc 
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1826a. Limited to claims by third parties.] — Pltfs. 
took a lease of premises from deft, railway 
co., &, by an agreement supplemental to the 
lease, defts. gave pltfs. permission to use a 
portable gangway, which could be moved 
over certain of defts.’ railway lines. One of 
the terms was that pltfs. “ agree & undertake 
to indemnify the co. against all claims & 
demands or liability whatsoever, whether in 
respect of damage to person or property, 
arising out of or in connection with the exist- 
ence or user of the gangway.” When pltfs. 
were using the gangway some trucks were 
shunted down the line, & the gangway was 
destroyed. In an action for damages for 
negligence &/or breach of duty defts. denied 
liability & pleaded the above term of the 
supplemental agreement : — Held : the under- 
taking was only one to hold defts. harmless 
against claims by third parties. — Great 
Western By. Co. v. Durnford (James) & 
Sons, Ltd. (1928), 139 L. T. 145 ; 44 T. L. R. 
416 ; 33 Com. Cas. 261, H. L. ; affg ., S. C. sub 
nom. Durnford (.Tames) & Sons, Ltd. v. 
Great Western By. Co. (1927), 138 L. T. 
137, C. A. 

Annotations : — Distd. Furness Shipbuilding Co. v. London & 
North Eastern Ry. Co. (1934), 103 L. J. K. B. 180. Consd. 
London Passenger Transport Board v. T. Walton (London), 
Ltd. (1934), 78 Sol. Jo. 224. Refd. The Carlton (1931), 
47 T. L. R. 517. 

1826b. Claims arising “ In connection with the 
works.”] — By a contract made in 1929, 
applts. were employed by the resps. to recon- 
struct a bridge of the railway near West 
Ham Station ; & clause 34 (a) provided that : 
“ The contractor shall be responsible tor 
& provide against all risks & contingencies 
whatever that may arise in respect of the 
works, & shall be liable to make good & pay 
for any interruption, accident, damage, loss 
or injury of, or to any person, property or 
rights, whether public or private, & any loss 
of life caused in connection with the works.” 
On Dec. 20, 1929, a train was dispatched by 
resps.’ servants from London, & as it ap- 
proached the bridge one of the carriage doors, 
which had swung open, struck two of applts.’ 
workmen, killing one & seriously injuring the 
other. Besps. were adjudged to pay the 
representatives of deceased workman & the 
injured workman £3,014 Is. Resps. claimed 
indemnity in respect of that liability from 
applts. The trial judge found that the 
railway carriage door swung open by reason 
of its having been insecurely fastened at 
Fenchurch Street Station, owing to the 
negligence of resps.* servants, but held that 
under clause 34 (a) applts. were liable to 
indemnify resps. The Ct. of Appeal affirmed 
that decision : — Held : the accident arose in 
connection with the bridge where the men 
were working, & the contractors, therefore, 
under clause 34 (a), must indemnify resps. 
in respect of the accident. — Furness Ship- 


building Co. v. London & North Eastern 
Ry. (1934), 103 L. J. K. B. 180 ; 50 T. L. R. 
257 ; 39 Com. Cas. 182 ; sub nom. London & 
North-Eastern By. Co. v. Furness Ship- 
building Co., Ltd., 150 L. T. 382, H. L. 

1826c. Property of defendant “ direct or con- 
tributing cause of the accident.”] — London 
Passenger Transport Board v . T. Walton 
(London), Ltd. (1934), 78 Sol. Jo. 224. 

1830. Add. Annotation : — As to (2) Refd. Stoney v. 
Eastbourne R. D. C., [1927] 1 Oh. 367. 

1867. Add. Annotations: — Refd. Re Harrington 
Motor Co. (1927), 44 T. L. R. 58; Hoods’ 
Trustees v. Southern Union General Insce. of 
Australasia, [1928] Oh. 793. 

1877. Add. Annotation : — Refd. Admiralty Comrs. 
v. S.S. Susquehanna, [1920] A. C. 055. 

1881. Add. Annotation: — Refd. Re Debtor (No- 
027 of 1936), [1937] Ch. 150. 

1882. Add. Annotation : — Refd. Re Pinto Leite & 
Nephews, Ex p. Des Olivaes (Visconde), 
[1929] 1 Ch. 221. 

1889. Add. Annotations: — As to (1) Refd.Harmer v. 
Armstrong, [1934] Ch. 05. As to (2) Refd. 
Hyman v . Hyman, Hughes v. Hughes, [1929 J 
A. C. 601. Generally , Refd. May & Mav 
[1929] 98 L. J. K. B. 770. 

1895a. Against " loss sustained ” — Actual 

loss necessary — Effect of deed of assignment 
by debtor.] — Stanley (Montagu) & Co. 
v. Solomon (J. C.), Ltd., No. 1745a, ante . 

1908a. Indemnity against loss on de- 

bentures— Sale of debentures by party in- 
demnified.] — Deft, was the chairman of the 
S. Co., which at the end of 1921 was seeking 
to issue £16,000 First Lien Debentures to 
rank pari passu with a previous issue of first 
hen debentures of the same amount ; & deft., 
having interested pltf. in the matter, sent 
him a letter of indemnity, dated Feb. 17, 
1922, in these terms : ” Regarding the issue 
of £15,000 First Lien Debentures of the 
S. Co. at the price of £80 per £100 ... I 
understand you are subscribing for £3,000 
of the same at a cost to you of £2,400. In 
consideration of your giving me one-fourth 
of any profit you may receive on such invest- 
ment, I hereby indemnify you against any 
loss thereon. The expression ‘ any profit ’ 
only refers to the redemption price of £100 
per £80, which, when received, will show a 
profit of £20 per bond & the bonus out of 
the proceeds of any royalties on oil sales 
from the co.’s properties during the currency 
of the debentures. . . . The interest you 
will be entitled to receive from the co. is 
excluded from the consideration of profits.” 
r The debentures were redeemable on July 1, 
1925, but they were secured by two debenture 
trust deeds which gave power to extend the 
due date, & in Apr. 1925, steps were taken 
which resulted in its extension to July 1, 


sued applt. for damages. Applt. 
claimed that it had not bound itself 
for more than reasonable care in the 
selection of its Inspection agents, &, 
further, that, in any case, it was relieved 
from liability by the concluding clause 
of the indemnity agreement : — Held : 
reap, should recover. The concluding 
clause of the indemnity agreement did 
not, on proper construction of that 
agreement, relate to car -checking 
reports. — Retail Credit Co., Incor- 


porated v. Commercial Finance 
Corpn., Ltd. & Merchant's Casualty 
Insurance Co., Retail Credit Co., 
Incorporated v. Commercial Finance 
Corpn., Ltd. & Western Assurance 
Co., f 1932]S. G R. 33— CAN. 

PART XII. SECT. 7, SUB-SECT. 1. 

b i. Claim by liquidator of 

indemnified party — Before payment of 
liability .} — Where commission agents 

15 


had incurred liability on behalf of 
their principals, who had agreed to 
indemnify them, & the agents having 
subsequently gone into liquidation, 
official liquidator sued the principals 
for the amount of liability : — Held : 
he could recover the amount even 
though -the agents having gone into 
liquidation had not actually paid their 
vendor. — Osman Jamal & Sons v. 
Gopal Purshattam (1928), I. L. R. 
56 Calc. 202.— IND. 
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1030. In May & June, 1025, a corre- 
spondence took place between pltf. & deft, in 
which pltf. announced his intention of selling 
the debentures, & deft, protested against 
this, claiming that they must be kept till 
their due date. On July 16, 1925, pltf. put 
the debentures up for sale, & in the absence 
of other bidders sold them to his son for £25. 
He then commenced proceedings to recover 
the amount of his loss, but the House of 
Lords decided that nothing was payable 
under the indemnity until the due date 
arrived. On July 18, 1928, the co. went 
into liquidation & pltf., having repurchased 


Digest Supplement. 

the debentures from his son, brought these 
proceedings to recover his loss: — Held: in 
selling the debentures pltf. had committed a 
breach of an implied term of the contract, & 
having failed to maintain the position 
essential to enable deft, to receive the con- 
sideration for the indemnity, he had com- 
mitted a breach of a term going to the root 
of the contract. Deft, had elected by his 
pleadings in the previous action to treat the 
contract as at an end & pltf. could not 
therefore maintain the present action. — 
Guy-Pell v. Poster, [1930] 2 Oh. 109 ; 99 
L. J. Oh. 520 ; 143 I* T. 247, C. A. 
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HIGHWAYS, STREETS AND BRIDGES. 


Part I. — Definitions and Characteristics. 


* 


4. Add. Annotation : — Refd Linton v. New- 
caetle-upon- Tyne Corpn. (1929), 142 L. T. 49. 

5 . Add. Annotations : — As to (2) Refd. Williams - 
Ellis v . Cobb, [1936] 1 K. B. 810. As to 
(4) Refd. A.-G. & Public Trustee v. Woolwich 
Metropolitan Borough Council (1930), 144 
L. T. 182. 

Add. Annotation Generally , Refd. Williams- 
Ellis v. Cobb, [1936] 1 K. B. 310. 

9a. Land flooded at spring tides.] — In 1928 

J )ltf. purchased a large strip of foreshore & 
et part of it for caravans & bungalows. 
She erected a fence round the land side, 
with gates at three places at which persons 
other than local inhabitants were charged 
Id. toll. Deft., the proprietor of a tea shop 
at the Western end of pltf.’s land, claimed 
that the fence o Instructed five public or 
customary rights of way. Four of the alleged 
public ways were over land flooded at spring 
tides. For the purpose of asserting these 
rights, deft, pulled down some of pltf.’s fence, 
& did not absolve himself from association 
with a mob which also pulled down another 
part of the fence. Deft., without joining 
the A.-G., counterclaimed for a declaration 
that the five ways were public, alleging that 
his tea shop gave him an interest in their 
remaining open which was not possessed oy 
the general public & that therefore the fiat 
of the A.-G. was not necessary : — Held : 

(1) there was a public right of way over 
three of the ways claimed ; (2) the damage 
done by deft, was excessive ; (3) the fiat 

of the A.-G. was necessary. — Seaton v. 
Slama (1932), 77 Sol. Jo. 11 ; 31 L. G. R. 41. 
18. Add. Annotations : — Consd. Williams- Ellis v. 
Cobb, [1936] 1 K. B. 310. Refd. Boume- 
mouth-Swanage Motor Road & Ferry Co. v. 
Harvey & Sons (No. 2) (1929), 24 J. P. 10. 
20. Add. Annotations : — Consd. Williams-Ellis v. 
Cobb, [1935] 1 K. B. 310. Refd. Boume- 
mouth-Swanage Motor Road & Ferry Co. v. 
Harvey & Sons (No. 2) (1930), 144 L. T. 132. 

29a. .]— -A.-G. v. Tasker, No. 203a, post. 

52a. Road leading to the sea.] — Pltf. claimed 
damages against several defts. for trespassing 
over his land, & asked for an injunction. 
Defts. alleged that they were lawfully exercis- 
ing public rights of way. Evidence was given 
of public user by five different classes of 

g ersons, extending over the whole period of 
ving memory, of two defined ways over 
pltf. *8 land from a public high road to the sea 
at high-water mark. It was also proved 
that pltf. '8 land was in strict settlement from 
1866 to 1908, & that during that period there 
was never an owner capable of dedication# 


The county ct. judge held that there being no 
owner capable of dedication during the period 
of proven public user, he was not entitled to 
infer dedication from such user. He held 
also that the ways claimed by defts. had no 
sufficient terminus ad (mem . On appeal : — 
Held : (1) although the public have only 

limited rights over the foreshore, the sea 
may be a sufficient terminus ad quern for a 
public way, which may now be proved, even 
though it does not lead to a public place ; 

(2) where there is evidence of public user of a 
way throughout the period of living memory, 
but there has been no owner of the land cap- 
able of dedication during that period, the 
tribunal of fact which has to decide the issue 
of dedication or no dedication may infer a 
dedication at some date anterior to the 
earliest proved user by an owner capable of 
dedication ; (3) there is no prcesumptio juris 
to compel the tribunal to draw such an 
inference even from unrebutted evidence of 
long-continued & uninterrupted user. — Wil- 
liamb-Elus v. Cobb, [1935] 1 K. B. 310 ; 104 
L. J. K. B. 109 ; 162 L. T. 133 ; 99 J. P. 
93 ; 51 T. L. R. 131 ; 79 Sol. Jo. 11 ; 33 
. L. G. R. 39, C. A. 

66. To the existing paragraph add as follows : — 

(3) The words “ annual payment towards 
the cost of the maintenance & repair ** in 
Local Government Act, 1888 (c, 41), s. 11 (2), 
mean a payment to be made annually in 
respect of the expenditure of the particular 
year, not a fixed sum to be arrived at by 
taking the average expenditure over a series 
of years. 

Annotations : — As to (1) Consd. Manchester Corpn. v. Auden - 
shaw U. 0. & Denton U. C., 11028 1 Ob. 763. Apld. Refyate 
Corpn. v. Surrey County Council, [1928] Ch. 359. Refd. 
A.-G. & Taylor & Son, Ltd. v. Todmorden Borough Council, 
[1937] 4 All E. R. 588. 

60. Add. Annotations : — As to ( 1) Consd. Reigate 
Corpn. v. Surrey County Council, [1928] Ch. 
359. As to (4) Consd. Nicholson v. Southern 
Ry. Co. & Sutton & Cheam Urban District 
Council, [1935] 1 K. B. 588. 

79. Add. Annotation : — Refd. Howard-Flanders 
v. Maldon Corpn. (1926), 135 L. T. 6. 

91a. Not confined to publlo highway.]— Held : 
the word “ street ” even in London does not 
necessarily mean a public highway. — Barnes 
v. Cadogan Developments, Ltd., [1930] 1 
Ch. 479 ; 99 L. J. Ch. 274 ; 142 L. T. 626. 

97. Add. Annotation : — Refd. Postmaster-General 
v. Birmingham Corpn., [1930] 1 K. B. 60. 

112a. Planning scheme in which meaning same as 
1875 Act — Carriage way.] — Pltf. was the 
owner of a triangular piece of land situated 
behind certain houses which fronted im- 


PART I. SECT 1, SUB-SECT. 1. 

10 1. Once a highway always a high- 
way.) — A highway once laid out Be 
recorded, the publlo acquire permanent 
rights in it, which are unaffected by 
non •T W i — ' .hcRt-a w o V. SAULKiam 

jmfiYb.L.R.109 8M.P.R. 20. — 


PART L SECT. 1, SUB-SECT. 8. 

45 i. Cul-de-sac.) — Scavenging may 
not be sufficient evidence that a cul- 
de-sac is a public hig hway . — 3 attn- 

D RA NATH BaHAT V. CALCUTTA CORPN. 

(1930), L L. R. 58 Oalc. 1114. — DID, 

PART L SECT. 4, SUB-SECT. 4. 

I sk. Religious procession.} — There is 
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a right in every community to take 
a religious procession, with its appro- 
priate observances, along a highway. 
This is an Inherent right Sc does not 
depend on the proof of any custom or 
long-established practice. — Muham- 
mad Jalil Khan v. Ram Nath Khan 
(1930), I. L. R. 48 AIL — IND. 
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mediately on a highway. The sole means 
of access from this triangular area to the 
highway was a strip of land about 100 ft. 
long & of a width varying from 13 ft. to 20 ft., 
also owned by pltf. Pltf. wished to erect 
upon the triangular area a building conta ining 
six flats, & to convert the strip of land leading 
to the highway into a carriageway for the 
use of the occupiers of the flats & their 
visitors. A planning scheme, in force with 
reference to the area in which this land was 
situate, defined “ street ** as having the same 
meaning as that which it has in Public 
Health Act, 1876, & as including part of a 
street. The scheme prohibited the approval 
of a plan which was contrary to a bye-law 
or local Act, but gave the council in proper 
cases a discretion to permit certain types of 
new street not likely to be used generally 
for through traffic. The minimum width 
of a street under the scheme was 20 ft. 
Held : the proposed carriageway would be a 
street within the meaning of the scheme, &, 
as it could not be made of the permitted 
minimum width, the local authority were 
right in refusing to pass the plans for it. — 
Cowan v. Hendon Borough Council, [1939] 
3 All E. R. 366 ; 103 J. P. 286 ; 66 T. L. R. 
886 ; 83 Sol. Jo. 685 ; 37 L. G. R. 602. 

137. Add, Annotation : — Apld. A.-G. & Public 
Trhstee v. Woolwich Metropolitan Borough 
Council (1929), 93 J. P. 173. 

137a. .] — A.-G. & Public Trustee 

v. Woolwich Metropolitan Borough 
Council, No. 961a, post . 

146. Add, Annotation: — Apld. A.-G. & Public 
Trustee v. Woolwich Metropolitan Borough 
Council (1929), 93 J. P. 173. 

164a. Whether public highway — Claim of dedica- 
tion.] — Pltfs. claimed a declaration that a 
way over deft/s land was a public highway 
for vehicular traffic up to a certain point 


& for foot traffic from that point to Cock- 
ington Church on the ground that dedication 
should be presumed from evidence of un- 
interrupted use by the public throughout 
living memory & from evidence of reputation. 
The church was surrounded by deft.’s 
grounds, &, apart from a private path from 
his grounds, there was no access to the 
church except by the way in question. 
Deft, admitted that there was a church way 
for parishioners along the way, but he denied 
that there was anv public right of way. 
Since 1774 the title to the property had been 
such that the owners could, if so minded, have 
dedicated the way to the public. The free- 
hold of the church was in the incumbent & it 
had fulfilled all the functions of a parish 
church, but no person had a right to enter it 
without the permission of the vicar & church- 
wardens when it was not open for Divine 
service. The ct. found that apart from 
parishioners comparatively few persons had 
visited the church until about 1890, but 
since the War large numbers of persons 
had done so by the way in question & no 
one had ever been turned back. Owing 
to the increased use of the way notices were 
put up that visitors must keep to the path 
& not pick the flowers & that there would be 
no admission through the gate after 6 p.m. 
There was also a notice “No thoroughfare 
except to the church.” “In 1923 annoyance 
from visitors began & the gate was '‘ordered 
to be locked after dusk, but no complaint 
was ever made, though some persons were 
actually prevented from going along the way 
to the church : — Held : on the evidence, the 
use of the way could properly be explained 
as having taken place by permission, & there 
was no reason why the ct. should presume 
from that use dedication to the public, & 
therefore the action failed. — A.-G. v. Mal- 
LOCK (1931), 146 L. T. 344 ; 48 T. L. R. 107 : 
30 L. G. R. 141. 


Part II. — Highway Statutes, Areas and Authorities. 


Sect. 2. — HIGHWAY AREAS AND AUTHORITIES 

(p. 279). 

See, now , Local Government Act, 1929 (c. 
17), ss. 29-46. 

176a. Minister of Transport — Trunk Roads Act* 
1936 — Powers of Minister.]— The Minister of 
Transport, as the highway authority for 
trunk roads under Trunk Roads Act, 1936, 
proposed to make improvements to a trunk 
road at a point where it was crossed by a 
subsidiary road. The proposed improve- 
ments included widening of the carriageway, 
enlargement of a roundabout, & the con- 
struction ‘of a subway for through traffic on 
the trunk road. Applts., part of whose land 
it was proposed to acquire compulsorily for 
the projected widening, were the proprietors 
of a road house & petrol station a€ the cross- 


roads. They feared that the carriage of the 
trunk road traffic through the subway would 
render their premises invisible to such traffic, 
& objected to the Minister’s proposals. 
After a local inquiry before one of his in- 
spectors, the Minister decided to make the 
compulsory purchase order. Applts. moved 
to quash it on the grounds that the proposed 
scheme was not within the powers of the 
Minister, who had (as they contended) no 
power to construct a subway for the convey- 
ance of the trunk road traffic ; & that p,t the 
local inquiry no witness was called in support 
of the scheme, & the inspector ruled that 
objectors were not entitled to cross- 
examine the Minister’s representative : — 
Held: (1) whether the subway were con- 
sidered as an “ improvement ” or as a “ new 
road ” the Minister had power to make it 


PART I. SECT. 5, SUB-SECT. 1. 
si. Street declared residential — Effect,) 
— Onoe a street has been declared 
residential by the municipality under 
Ontario Municipal Act the owner of a 


building thereon may not conduct an 
undertaking business on the premises. 
— St. Catharines v. HuiAx. £1935] 4 
D. L. R. 732; rend,, [1936] SD.L.R. 
453.— CAN. 


PART I. SECT. 6, SUB-SECT. 2. 

ta. By Government survey — Prevails 
against previous possession .1 — Mount- 
jot v, R. (1861), 1 E. & A. 429.— CAN. 
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(2) while the position of the Minister was 
peculiar in that he was both the person 
making the order & the person holding, by 
his inspector, an inquiry into it, it was not 
his duty to call evidence before the inquiry 
but the duty of the objectors to state their 
objections & call such evidence as they 
might be advised. Nothing had taken place 
at the inquiry which made it necessary to 
quash the order ; (3) it was plainly the duty 
of the Minister & his representatives to give 
to the public, as well as to those who might be 
directly affected by his proposals, the fullest 
information with regard to those proposals 


& to explain clearly the purposes which he 
had in view, & how such purposes would be 
achieved, & also the statutory or other 
authority under which the proposals were 
made. — Re London-Portsmouth Trunk 
Road (Surrey) Compulsory Purchase 
Order (No. 2), 1938, [1939] 2 K. B. 515 ; 
[1939] 2 All E. R. 404 ; 108 L. J. K. B. 555 ; 
160 L. T. 654 ; 65 T. L. R. 640 ; 83 Sol. Jo. 
458, D. C. 

176b. Compulsory purchase — Local 

inquiry.] — Re London-Portsmouth Trunk 
Road (Surrey) Compulsory Purchase 
Order (No. 2), 1938, No. 176a, ante. 


Part III. — Origin and 

177. Add. Annotations : — As to (2) Consd. Williams- 
Ellis v . Cobb, [1935] 1 K. B. 310. Refd. 
Merstham Manor, Ltd. v. Coulsdon & Purley 
Urban District Council, [1937] 2 K. B. 77; 
Jones v . Bates, [1933] 2 All E. R. 237. 

178* Add. Annotations :— As to (2) Refd. Stoney v. 
Eastbourne R. D. C. & Devonshire (1925). 90 

J. P. 133; Williams- Ellis v. Cobb, [1935] 1 

K. B. S10. 

181. Add. Annotation : — As to (2) Refd. Williams" 
Ellis v. Cobb, [1935] 1 K. B. 310. 

186. Add. Annotation : — Refd. Hinds & Diplock v. 
Breconshire County Council, [1938] 4 All 
E. R. 24. 

187. Add. Annotations : — Refd. Stoney v. East- 
bourne R. D. C. & Devonshire (1925). 90 

J. P. 67; Williams-Ellis v. Cobb, [1935] l 

K. B. 310. 

189. Add. Annotations : — As to (1) Consd. A.-G. v. 
Tasker (1928), 92 J. P. 157; A.-G. v. Man- 
chester Corpn. (1930), 46 T. L. R. 629. Folld. 
Williams-Ellis v. Cobb, D935] 1 K. B. 310. 
Refd. Jones v. Bates, [1938] 2 All E. R. 237. 
As to (2) Consd. Merstham Manor, Ltd. v. 
Coulsdon & Purley Urban District Council, 
[1937] 2 K. B. 77. 

194. Add. Annotations : — As to (1) Consd. A.-G. v. 
Manchester Corpn., [1931] 1 Ch. 254. As 
to (2) Consd. Williams-Ellis v. Cobb, [1935] 1 
K. B. 310. Refd. A.-G. v. Mallock (1931 ), 48 
T. L. R. 107 ; Merstham Manor, Ltd. y. 
Coulsdon &> Purley Urban District Council, 
[1937] 2 K. B. 77. 

196. Add. Annotation : — As to ( 2) Refd. Layzell v • 
Thompson (1926), 43 T. L. R. 58. 

201a. No legal presumption from long user.] — 
Williams-Ellis v. Cobb, No. 52a, ante. 

212. After this case add : — 

Erection of notices .] — See Rights of Way 

Act, 1932 (c. 45), s. 1 (3). 


Proof of Highways. 

216. Add. Annotations: — Consd. Stoney v. East- 
bourne R. D. C. & Devonshire (1925), 90 

J. P. 133 ; Williams-Ellis v. Cobb, [1935] 1 

K. B. 310. 

219. Add. Annotations : — As to (1) Refd. Stoney v. 
Eastbourne R. C. A Devonshire (1926). 95 

L. J. Ch. 312 ; Williams-Ellis v. Cobb, [1935] 
1 K. B. 310. 

286. Add. Annotation: — As to (1) Consd. Symes 
& Jaywick Assocn. Properties, Ltd. v. Essex 
Rivers Catchment Board, [1936] 2 All E. R. 
551. 

247a. Land in settlement during living 

memory.}— Williams-Ellis v. Cobb, No. 52a, 
ante. 

251. Citations: — For “L. R. 3 Exch. 310” read 
“ L. R. 2 Exch. 310.” 

Add. Annotations: — As to (1) Consd. Stoney 
v. Eastbourne R. D. C. & Devonshire (1925), 
90 J. P. 133 ; Williams-Ellis v. Cobb, [1935] 
1 K. B. 310. As to (2) Refd. Dee Con- 
servancy Board v. McConnell, T1928] 2 K. B. 
159 ; Blundy, Clark & Co. v. London & 
North Eastern Railway (1931), 100 L. J. 
K. B. 401. Generally , Refd. Stoney v . East- 
bourne R. D. C. & Devonshire (1926), 90 
J. P. 57. 

256. Add. Annotation : — As to (2) Consd. Williams- 
Ellis r. Cobb, [1935] 1 K. B. 310. 

263a. .] — Where nothing is known about a 

way except that it is used, the origin of the 
way is to be found in the user ; & in such a 
case the user raises a legal presumption of 
dedication. 

Upon proof that a path had been used 
by the public on foot & on horseback as of 
right during the period of living memory & 
that such right was reputed to exist there- 
tofore back to the early part of last century : 
— Held : the path was dedicated to the public 
as a bridleway at or about the commencement 


PART III. SECT. 1. 

r j, .] — Point Abino 

Ass’x. v. Bertie Township. [19271 
4 D. L. B- 60S ; 61 O. L. R. 120 : affd.. 
[1928] 2 D. L. R. 31 ; 61 O. L. R. 610. 
—CAN. 


PART III. SECT. 2, SUB-SECT. 2. 

206 vi. Crovm patents issued in 

accordance with plan showing highway. 1 
— Edmonton Town «. Brown & 
Cubby (1893), 1 Terr. L. R. 464. — CAN. 
206 vil* .1 —Re Peters, [1931] 


3 D. L. R. 89.— CAN. 

PART III. SECT. 2. SUB-SECT. 8.— C. 

218 If. .] — Held: no 

presumption of dedication from user 
by the public could be made against an 
owner who was to fact out of possession 
or controt f to JnstllY such presumption 
it must be shown that there was some 
period during which the owner could 
have taken action to exotode the public. 
— A.-G. v. Dunedin. [1929] N. Z. L. R. 
£61. — N.Z. 


PART III. SECT. 2, SUB-SECT. 4.— 
B. (a). 

257 xi. .1 — In an action of 

trespass, deft, alleged a public right of 
way across pltfs.' land : — Held : the 
evidence as to uninterrupted public 
user of the alleged road for a period 
coextensive with the memory of wit- 
nesses. along with other circumstances 
in evidence, justified a finding of dedica- 
tion. — Fulton v. Creelman, [1931] 
8. O. R. 221 : 1 D. L. R. 733 ; affg., 
[1930] 4 D. L. R. 43. — CAN. 
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of, or prior to the commencement of, last 
century* — A.-G. v. Tasker (1928), 92 J. P. 
167. 

266. Add. Annotation : — Refd. Merstham Manor* 
Ltd. v . Coulsdon & Purley Urban District 
Council, [1937] 2 K. B. 77. 

270. Add. Annotation : — Held. Williams- Ellis v. 
Cobb, [1936] 1 K. B. 310. 

270a. Motive of user Immaterial.] — Hub v . 
Whitelhy, No. 298a, post. 

274a. Reputed to exist for over one hundred 

years.] — A.-G. v. Tasker, No. 263a, ante. 

278. After this case add : — 

Statutory periods.]— See Rights of Way Act, 
1932 (c. 46), s. 1 (1), (2). 

278a. “ Actual enjoyment.”] — The public 

had for forty years used a roadway at C. &, 
though there was some evidence of people 
being stopped or turned away, it was clear 
that in the majority of cases it had been used 
■ as a public highway without challenge. The 
owner had acquiesced in its inclusion in a 
town planning scheme as a public highway. 
No notice had been placed upon the way or 
served upon the local authority. No fence 
or gate had been erected to prevent its use 
before the end of 1934, & it was the removal of 
a fence or gateway then erected that was 
complained of in this case as an act of tres- 
pass : — Held: (1) upon the evidence, the 
roadway had been dedicated <fe used as a 
public highway ; (2) “ actually enjoyed by 
the public as of right ” in Rights of Way Act, 
1932 (c. 46), s. 1 (1), means actually enjoyed 
by the public as of right, & the exercise of 
such right has been actually suffered by the 
owner for the period of 20 years ; (3) “ as 
of right ” in the same sub-sect, means in the 
exercise of a right vested in the public & not 
by permission of the owner from time to time 
given ; (4) “ without interruption ” in the 
same sub-sect, means without actual & 
physical stopping of the enjoyment of the 
right ; (6) defts. were entitled under Public 
Authorities Protection Act, 1893 (c. 61), 
s. 1 (6), to costs to be taxed between solr. & 
client. — Merstham Manor, Ltd. v. Couls- 
don & Purley Urban District Council, 
[1937] 2 K.B. 77 ; [1936] 2 All E. R. 422 ; 106 
L. J. K. B. 603 ; 100 J. P. 381 ; 62 T. L. R. 
616 ; 80 Sol. Jo. 616 ; 34 L. G. R. 366. 

Annotation: — As to (3) Consd. Jones v. Bates, [1938] 2 All 
E. R. 237. 

278b. “As of right.”] — Merstham Manor, 

Ltd. v. Coulsdon & Purley Urban Dis- 
trict Council, No. 278a, ante. 

278o. “ Without Interruption.”] — Merstham 

Manor, Ltd. v. Coulsdon & Purley Urban 
District Council, No. 278a, ante. 


286. Add. Annotations : — As to (1) Distd. Hue v . 
Whiteley, [1929] 1 Oh. 440. Refd. Stoney v. 
Eastbourne R. 0. A Devonshire (1926), 95 
L. J. Oh. 312 ; A.-G. v. Mallock (1931), 48 
T. L. R. 107 ; Williams-Ellis v. Cobb, [1935] 
1 K. B. 810. As to (2) Consd. Tr afford v. 
Thrower (1929), 45 T. L. R. 502. 

298. Add. Annotations : — As to (2) Refd. Williams- 
Ellis v. Cobb, [19351 1 K. B. 310. Generally , 
Refd. Boultwood v. Paignton U. D. 0. (1928), 
92 J. P. 98. 

298a. Paths joining existing high- 

ways.] — Evidence of long public user, as of 
right, of a pathway or roadway for the 
purpose of passing from one public place to 
another, is not the less ground for inferring 
dedication because recreation may have 
been the sole motive of such user. 

H. & W. were neighbouring freeholders, & 
the sites of their properties originally formed 
part of the D. estate. The property of H. 
was originally let on a long lease in 1878 
to one G., together with a right of way over 
a rough road, of the nature of a timber road, 
’ leading up from the London Road towards 
the property & past the property to Box 
* Hill. In 1916 H. acquired the freehold of 
the property, & took a conveyance of the 
roadway in 1924. W., without the consent 

of H., opened a small gate for pedestrians in 
the boundary fence. In the action H. 
claimed a declaration that he was t^he free- 
holder of the said roadway & an injunction 
to restrain W. from trespassing thereon. 
Evidence was given of public user between 
Box Hill & the London Road for purposes 
of pleasure : — Held : the evidence of public 
user led to a presumption that the land had 
been dedicated, & that the motive of such 
user was irrelevant. — H ub v. Whiteley, 
[1929] 1 Ch. 440 ; 98 L. J. Oh. 227 ; 140 
L. T. 531. 

Annotation : — Reid. Jones v. Bates, [1938] 2 All E. R. 237. 

310a. .] — A local authority acquired, in 1876, 

an area of land under its Act, in accordance 
with which it laid out streets & made im- 
provements in the area. But a plot of land 
included in the area was practically neglected 
for sixteen years, & was then handed over to 
the local authority’s Parks Committee for 
use as an open space & was drained & 
gravelled. Later, a fountain & certain 
structures were erected on the plot, & the 

f ublic used the plot freely & continuously, 
n or about 1928 the local authority wished 
to build a tuberculosis dispensary & offices 
on the plot, & the Minister of Health approved 
its appropriation for that purpose. In an 
action by the Attorney-General on relation 
for an injunction to restrain the local 


PART III. SECT. 2, SUB-SECT. 4.— 

B. <o). 

id. Lane less than prescribed minimum 
width of private * streets — No dedication 
inferred. }— Cabpjbt Import Oo., Ltt>. 
V . Beath & Oo., Ltd., [1927) N. Z. 
L. R. 37.— N.Z. 


•f. Track leading to foreshore .] — A 
proprietor, who owned the foreshore 
ex adverso of his lands, brought an 
action of declarator that there existed 
no right of way over a track about a 
quarter of a mile In length leading 
from a publio road to the foreshore. 
The track was held to have been part 
of a road extending to the foreshore 
which beoame a pnblio road in 1919, 


but which oeased to be maintained at 

8 ublic expense in 1 836. It was proved 
hat from 1865 to 1934, when the 
proprietor first attempted to dose the 
traok, It had been used by the public 
as an aooess to the foreshore for the 
purposes of bathing 8c recreation. The 
evidence justified the inference that 
this use had extended as far back as 
1886: — Held: (1) the track having 
been at one time a public road, the 
foreshore at its terminus had acquired 
the character of a public place which 
it had never lost ; 8c further that, 
even if it was not established that the 
track had ever been part of a public 
road, the resort by the publio to the 
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foreshore for recreation had xx»de the 
foreshore a public plaoe prior to 1894 
when the prescriptive period began ; 
(2) the extent of the public use of the 
track throughout the prescriptive 
period was consistent, not with 
tolerance by the proprietor, but with 
the assertion of a right by the 
publio. 

Opinion, per Lord Moncrirff, that 
a publio road could not lose its 
character as such merely by failure on 
the part of the road authority to 
maintain it & without resort by them 
to the statutory procedure for closing 
it. — But® (Marquis) e. M'Kikdy & 
M'Mujlan, £1937) S. O. 93. — SCOT. 
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authority from building so as to interfere 
with the right of user & enjoyment of the 
plot by the public : — Held : the public had 
not acquired by user a public right of way 
over the plot ; the public rights over the 
plot were general & to some extent pre- 
carious, & could be destroyed under Public 
Health Acte (Amendment) Act, 1907 (c. 63), 
s. 96. — A.-G. v . Manchester Corpn., [1931] 
1 Oh. 264 ; 100 L. J. Oh, 33 ; 144 L. T. 112 ; 
46 T. L. K. 629 ; 28 L. G. R. 634. 

Annotation: — Reid. WlUlama-ElIis v. Oobb, [1935J 1 K. B. 

311a. Footpath along sea cliff.] — Where there was 
evidence of the user by the public of a 
footpath along a sea cliff for some distance 
when its direction continued on a line slanting 
inland, «fc during the course of some twenty 
years, owing to erosion by the sea, the foot- 
path so used had receded about twenty or 
thirty feet inland, though the ct. was always 
slow to infer the dedication of a public right 
of way along a sea cliff, such a dedication 
could be here inferred, having regard to the 
fact that part of the footpath did not run along 
the sea cliff, & no objection to its user had 
been made by the owner of the land over 
which the footpath continued after leaving 
the sea cliff. Pltfs. having claimed that 
there was no public right of way over a strip 
of land under a portion of a fence removed 
by defts. : — Held : the public had wandered 
from the original right of way over the land 
of pltfs. when it was in the hands of their 
predecessor in title & was derelict, but the 
user of the new way by the public had never 
been acquiesced in, & there had never been 
a dedication of it to the public use, & pltfs, 
were entitled to a declaration that there was i 
no such public right of way. — Boultwood i\ J 
Paignton Urban District Council (1928), 
92 J. P. 98. 

813a. Road leading to seashore.] — Williams -Ellis 
v. Oobb, No. 52a, ante. 

322a. User by sufferance.] — Deft, council 

claimed that there was a public footpath 
over pltf.’s park. On a plan attached to 
an inclosure award of 1810 no such public 
footpath was set out, & since that time down 
to 1901 the park had been in settlement with 
no one capable of dedicating a right of way 
to the public. The alleged footpath led from 
the public road over part of the carriage 
drive to the hall, & then turned off through 
the park, leading to only three farms & three 
or four cottages, & by its use a distance of 
about sixty-four yards was saved, There 
was no evidence Of dedication, & the evidence 
of user was by the occupants of the farms & 
cottages & their friends : — Held : the proof 
of uninterrupted user was no more than evi- 
dence from which the ct. could infer that 
at some time the owner of the soil had 
dedicated the path to the public of which 


there was no evidence, & the evidence of user 
was user by sufferance only since 1818, before 
which no such public footpath was shown to 
exist.— F enwick v . Huntingdon Bubal 
District Council (1928), 92 J. P. 41. 

329a. ,] — Boultwood v . Paignton 

Urban District Council, No. 311a, ante . 

333. Add. Annotation : — Retd. Hillen v. I. C. I- 
(Alkali), Ltd., [1934] 1 K. B. 455. 

333a. User under Rights of Way Act, 1932.] — 

(1) The words in Rights of Way Act, 1932 
(c. 46), s. 1 (1), “ actually enjoyed by the 
public as of right & without interruption,” 
mean that the way has been used without 
compulsion, secrecy, or licence, nec vi, nec 
clam , nec precario. 

(2) ( Per Scorr, L.J.). The party asserting 
the right of way has not to prove the absence 
of compulsion, secrecy, or licence. It is for 
the party denying the existence of the right 
of way to prove compulsion, secrecy, or 
licence. 

(3) (Per Scott, L.J.). A mere discon- 
tinuance of user does not amount to inter- 
ruption. This can only arise from an inter- 
ference with the enjoyment of the right of 
passage. 

(4) ( Per Farwell, J.). Where the user 
is for a period of less than twenty years, it is 
still possible, notwithstanding the Act of 
1932, to prove the existence of a public right 
of way by implied dedication. — J onhs v . 
Bates, [1938] 2 All E. E. 237 ; 168 L. T. 
607 ; 102 J. P. 291 ; 54 T. L. R. 048 ; 82 
Sol. Jo. 314 ; 30 L. G. R. 227, 0. A. 

345a. Under Rights of Way Act, 1932 .] — Jones 
v. Bates, No. 333a, ante. 

355a. .] — The purchaser of land sold 

“subject to rights of way,” after an un- 
suspected right of way had been established 
on behalf of the public, brought an action 
against the vendor for breach of the implied 
covenants expressed by hia having conveyed 
as “ beneficial owner.” The vendor’s cove- 
nant being qualified, the question turned 
upon whether there had been dedication of 
the right subsequently to 1782, the date of 
the last purchase for value by those through 
whom the vendor claimed. Pltf. produced 
two tithe maps, made respectively in 1802 & 
1840, in nfeither of which was the right of 
way marked : — Held : the tithe maps were 
made for a special purpose, & not for the pur- 
pose of showing public or private rights other 
than as regards tithe ; they were pot, there- 
fore, primA facie evidence enabling pltf. to 
contend that the dedication was at a subse- 
quent date, so as to shift upon deft, the onus 
of proving that the dedication was prior to 
1782 . — Stoney v. Eastbourne Rural 
Council, [1927] 1 Ch. 307 ; 95 L. J. Ch. 312 ; 
135 L. T. 281 ; 90 J. P. 173 ; 70 Sol. Jo. 090 ; 
24 L. G. R. 333, C. A 

Annotation Could. Williams -Ellis t>. Cobb, [1935] 1 K. B. 

310. 


PART III. SECT. 2. SUB-SECT. 4.— 
B. (d). 

317 U. .1 — Where a person has 

possessory rights over a pleoe of land, 
the title to the land being vested in 
Govt., another person may establish 
a right of aooess to a tomb erected on 
snob land & to worship there. Such 
a right must have been openly enjoyed 


without leave, stealth, or toroe for a 
length of time which suggests originally 
an agreement or usage that has become 
a customary law of the place in respect 
of the persons or things in which it is 
concerned. Bat the establishment of 
snob right only does not include the 
right to erect substantial structures 
over & round the tomb which would 
be an infringement of the possessory 
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rights of its owner. — D awson v. 
Rouhae Zamani Begum (Princess) 
(1928), I. L. R. 6 Ran. 458. — IND. 

PART IIL SECT. 2, SUB-SECT. 4.— 

B. (•). 

ss. Right to obstruct — locus in quo 
conveyed with adjoining property .) — 
Leary v. Armstrong 71850), 12 

N. B. R. (1 Han.) 22.— CAN. 
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5b. .] — A tithe map <fc award produced 

from the proper custody may, in cases in 
which the question is whether a highway was 
dedicated to the public before or after 
Mar. 20, 1836, be used in conjunction with 
evidence of uninterrupted public user 
throughout living memory as evidence, 
(1) that there was at the date of the award 
a carriage-way along the line shown on the 
map, & (2) of reputation that the wav so 
shown had by the date of the award been 
dedicated to the public. — A.-G. (Fevers- 
ham’s (Earl) Trustees) v. Stokesley 
Rural District Council (1928), 26 L. G. R. 
440. 

366. Add . Annotation : — Held. Layzell v. Thomp- 
son (1927), 137 L. T. 106 


Part IV. — Width 

448a. .] — Stillwell v. New Windsor 

Corpn. ? No. 610a, post. 

462. Add. Annotation : — Refd. Hinds & Diplock v. 
Breconshire County Council, [1938] 4 All 
E. R. 24. 

464. Add. Annotations : — Refd. Harper v. Haden 
& Sons (1932), 102 L. J. Ch. 6; Hinds & 
Diplock v. Breconshire County Council, 
[1938] 4 All E. R. 24. 

455. Add. Annotation : — Refd. Hinds & Diplock 
v. Breconshire County Council, [1938] 4 
All E. R. 24. 

461. Add. Annotation : — Refd. Hinds & Diplock 
v. Breconshire County Council, [1938] 4 
All E. R. 24. 

466. Add. Annotation : — Refd. Hinds & Diplock v. 
Breconshire County Council, [1938] 4 All 
E. R. 24. 

468. Add. Annotation Refd. Hinds & Diplock 
v . Breconshire County Council, [1938] 4 
All E. R. 24. 

468a. ,] — Pltfs. were owner & occupier 

respectively of a farm which pltf. Hinds had 
bought in Dec. 1918. They claimed that an 
unenclosed piece of land bordering the high- 
way abutting on their land f was part of the 
farm, & in 1936 they proceeded to fence it. 
Thereupon defts. by their servants or agents 
removed the fence, claiming the land to be 
roadside waste & part of the highway in 
relation to which defts. were the highway 
authority. The fence erected in 1936 was in 
a continuous line with fences on adjoining 
parts of the highway, but there was an old 
renoe at a distance from the highway varying 
from 37 ft. to 99 ft. Evidence was given that 
animals had in the past strayed upon the 
land from the highway & that gypsies had 
encamped there. Defts. contended that, in 
the case of a highway running between fences, 
there is a presumption that the public right 
of way extends over the whole space of ground 


867. After this case add : — 

Deposited with council.] — See Rights of 

Way Act, 1932 (c. 45), s. 1 (4). 

861. Add. Annotation: — As to (1) Distd. Great 
Western Ry. v. Monmouthshire County 
Council (1929), 94 J. P. 6. 

890a. Persons going to church.] — A.-G. v . 

Mallock, No. 104a, ante. 

407. Add. Annotations : — Consd. Marshall v. Black- 
pool Corpn., [1933] 2 K. B. 339. Refd. 
Williams-Ellis v. Cobb, [1935] 1 K. B. 310. 

427. Add. Annotation : — As to (2) Refd. Edgington 
v. Swindon Borough Council, [1939] 1 K. B. 
86 . 


of Highways. 

between the fences, & is not confined to the 

• metalled portion, & that primd facie the 

* fences are to be taken as having been 
• originally put up for the purpose of separating 

land dedicated to the public as highway from 
land not so dedicated: — Held : (1) such a 

presumption would not be raised unless the 
circumstances were such as to make it 
reasonable to do so ; (2) the circumstances in 
this case were such as did not raise such a 
presumption. — Hinds & Diplock v. Brecon- 
shire County Council, [1938] 4 All E. R. 
24. 

472. Add. Annotation : — Refd. Hanscombe v. Bed- 
fordshire County Council, [1938] 3 All E. R. 
047. 

474a. Statutory power to fill in.] — A highway 

authority placed pipes in a ditch belonging to 
the owners of land abutting on a highway, 
without their knowledge or consent, & filled 
in the ditch. The pipes effectively drained 
the adjoining land & the highway. The 
owners of the land brought an action against 
the highway authority, claiming (inter alia ) a 
declaration of title & damages for trespass. 
The highway authority pleaded that the acts 
done by them were improvements in the road, 
which a highway authority was authorised to 
make by sects, 47 & 48, sub-sects. 2 &/or 3, 
of Highway Act, 1804, or, alternatively, that 
Highway Act, 1835, s. 67, authorised a high- 
way authority to do such acts : — Held : none 
of the above-mentioned sects, entitled the 
highway authority to trespass on the ditch 
& lay pipes, without the permission of the 
owners of the adjoining lands. — Hanscombe 
v. Bedfordshire County Council, [1938] 
Ch. 944 ; [1938] 3 All E. R. 647 ; 159 L. T. 
357 ; 102 J. P. 443 ; 54 T. L. R. 10Q3 ; 82 
Sol. Jo. 697 ; 36 L. G. R. 601. 

476. Add. Annotation : — Refd. Liddle v. North 
Riding of Yorkshire County Council, [1934] 
2 K. B. 101. 


PART III. SECT, a, SUB-SECT. 7. 
404 I. Non-user by pulAic .) — British 
Columbia Hop Co.. lti>. v. District 
or Rr nt, tl»251 3D.LR. 171 ; 11925] 
S W. W. It. 31.-— CAN. 

PART III. SECT. 3. 

434 i. Compliance with statutory 


requirements — Failure of commissioners 
to file return of laying out — Laying out 
not invalidated .] — Brown «. McKsel 
(1841), 1 Kerr, 311.— -CAN. 

434 U. — R. v. Rot, 

Ex p. DupUENNE, [1931] 4 D. L. R. 
748 ; 3M.P.R. 104.-<3AN. 
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•w. Reservation in Crown grants .] — 
In all grants under Public Lands Act, 
R. S. O., 1927, there is reserved to 
the Crown 5 per cent, of the lands for 
purposes of roads. — Crane Lumber 
Co. t>. B ribbon, [1936] 3 D. L. R. 744 ; 
O. R. 457.— CAN. 
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Part V. — Rights in Connection with Highways 


486. Add . Annotation : — Retd. Liddle v. North 
Riding of Yorkshire County Council, [1934] 

2 kTS. 101. 

491. Add. Annotation : — Consd. Liddle v. North 
Riding of Yorkshire County Council, [1934] 
2 K. B. 101. 

492. Add. Annotation : — Consd. Liddle v. North 
Riding of Yorkshire County Council, [1934] 
2 K. B. 101. 

494. Add. Annotation : — Consd. Liddle v. North 
Riding of Yorkshire County Council, [1934] 
2 K. B. 101. 

496. Add. Annotation : — Consd. Liddle v. North 
Riding of Yorkshire County Council, [1934] 
2 K. B. 101. 

546. Add. Annotation : — Expld. Spillers, Ltd. v. 
Cardiff Assessment Committee & Cardiff 
Revenue Officer, [1931] 2 K. B. 21. 

587. Add. Annotations: — Dlstd. Curtis v . Geeves 
(1930), 143 L. T. 48. Consd. Marshall v. 
Blackpool Corpn., [ 1933] 2 K. B. 339. 

588. Add. Annotation : — As to (2) Consd. Grant v. 
Derwent, [1929] 1 Oh. 390. 

597. Add. Annotation : — Retd. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt, [1932] 2 K. B. 1. 

601. Add. Annotation : — Refd. West Midlands Joint 
Electricity Authority v. Pitt, Minister of 
Transport v. Pitt (1932), 90 J. P. 159. 

605a. .] — Stillwell v. New Windsor 

Corpn., No. 610a, post. 

607. Add. Annotations : — Consd. Port of London 
Authority v. Canvey Island Comrs. (1931), 
101 L. J. Ch. 03. Refd. Noble v. Harrison, 
[1926] 2 K. B. 332. 

608. Add. Annotations : — Consd. Port of London 
Authority v. Canvey Island Comrs. (1931). 
101 L. J. Ch. 63. Refd. Sewai Jaipur (H.H, 
Maharaja Man Singh) v. Arjun Lai, [1937] 4 
All E. R. 6. 

616. Add. Annotations : — Consd. Port of London 
Authority v. Canvey Island Comrs. (1931), 
101 L. J. Ch. 63. Apld. Stillwell v. Windsor 
Corpn. (1932), 76 Sol. Jo. 433. 

616a. Trees.] — As owner of a house at C., 

which was bounded on the west & north by 


public highways known as Mill Lane & St. 
Andrew's Road respectively, pltf. claimed the 
property in certain polled lime trees, proved 
to be about 110 years old, standing along the 
edge of the footpaths on the eastern & 
southern sides of those two highways. 
Pltf. having refused to comply with defts.’ 
notice to remove the trees on the ground that 
they were dangerous & obstructions to traffic 
& defts. having, in consequence of her refusal, 
themselves removed three of the trees in St. 
Andrew’s Road, pltf. brought this action, by 
which she claimed an injunction to restrain 
defts. from removing the remaining trees 
& for certain other relief. She claimed that 
the trees had been planted before the dedica- 
tion of the roads as public highways, & that 
there had been excepted from such dedication 
the portions of the roads in which the trees 
were planted. There was no evidence of 
such restricted dedication as pltf. asserted, 
but, on the contrary, evidence that the trees 
in both roads were planted in areas over 
which, as ancient highways, the public had 
rights of passage. It was proved that some 
of the trees were, through disease & decay, 
so unstable as to be an immediate danger to 
the public & a nuisance to the highway, 
that others threatened to become a similar 
danger at short notice, & that the rest, includ- 
ing the three trees which defts. had removed, 
were a danger to traffic & a nuisance. On 
Aug. 10, 1920, the boundary of the borough 
of New Windsor was altered so as to include 
the parish of C. (Without), & it was admitted 
that the two roads were highways repairable 
by the inhabitants at largo : — Held : (1) the 
roads were ancient highways upon which, 
after dedication to the public use, the trees 
were planted ; (2) even assuming pltf. had 
property in the trees, defts. as to those trees 
which had been proved to be a nuisance to 
the highway, had not merely a right but a 
duty to remove them. & as to the remaining 
trees, they were entitled to remove them 
as being obstructions to the rights of the 
public over the entire width of the roads, 
which were not limited to the use of the 
carriageways ; (3) the trees, as being parts 
of the “ streets ” or as produce of the soil 


PART V. SECT. 1, SUB-SECT. 1. 

481 i. Right to walk in carriage-way — 
Extent of liability of highway authority 
for repair .] — Pedestrian using carriage- 
way on foot has no right to expect a 
higher degree of repair than would 
render the way safe for vehicles. — 
Belling v. Hamilton City (1902), 3 
O. L. R. 318.— CAN. 

PART V. SECT. 1. SUB-SECT. 2. 

ti. .1 — Hasan v. 

Zaman (1824), 41 T. L. R. 88.— IND. 

a 11. J — Every com- 

munity has an inherent right, not 
depending on the proof of any custom, 
to take out a religious procession, with 
its appropriate observances, along a 
highway, subject, however, to lawful 
directions issued by the executive 
authorities for the regulation of traffic 
& main tenance of peace, & subject to 
the rights of others. What constitutes 
an “ appropriate observance ” with 
reference to a particular religious pro- 
cession is a question of fact 8c the 


answer dopends on the proved facts 
Sc circumstances, part icular regard 
being had to the length of time during 
which the particular observance has pre- 
vailed as a practice in that locality. — 
Faiyaz Husain v. Municipal Board, 
AMROHA I. L. R., [1939] All. 237.— 
IND. 

PART V. SECT. 2, SUB-SECT. 3. 

616 Iv. .1— In the United Pro- 
vinces all publio streets are vested in 
the municipality by statute. The 
Municipal Board sanctioned the 
erection of a portico resting upon 
pillars standing on the footpath. Pltf., 
who was, subject to the statutory 
rights of the municipality, the owner 
of the soli of tho highway, claimed a 
mandatory injunction ordering itB 
demolition 8c damages, basing his 
action upon a trespass to his property 
in the land : — Held : although the 
municipality under the statute took 
only a restricted interest In the street 
sufficient to safeguard Its use as a 
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highway, they bad. power to sanction 
the oreotion of the portico, & pltf. 
had no right of action m trespass. 
Tho ct. expressed no opinion as to 
pltf. 's right to complain of the portico 
as a nuisance in a properly constituted 
action. — Sewai Jaipur v. Arjun Lal, 
[1937] 4 All E. R. 5 ; 81 Sol. Jo. 763, 
P. C.— IND. 

n i. Under Town Planning dk Develop- 
ment Ad, 1920.] — A piece of land, 
comprising about 1 4,000 sere*, situated 
in a fanning district. 8c within the 
boundaries of a district council area, 
was subdivided by the owner Into 
twelve lots. A plan was deposited 
In the Lands Titles Registration Office, 
& showed certain private roads which 
were marked “ private roads to be 
vested in " the owner : — Held : the 
fee-simple of these roads did not 
vest by virtue of Town Planning 8c 
Development Act, 1920. In the district 
oouncil. — Loxton District Council 
v. Bruce, [1927] 8. A. S. R. 463. — 
AU8. 
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thereof, vested under Public Health Act, 
1875, in & came under the control of defts. 
as the highway authority, with the result 
that pltf. was not in a position to complain, 
& her action failed. — Stillwell v. New 
Windsor Corpn., [1932] 2 Ch. 155 ; 101 
L. J. Oh. 842 ; 147 L. T. 306 ; 76 Sol. Jo. 433 ; 
30 L. G. R. 477. 

818. Add. Annotations : — Apld. A.-G. v. Hornsey 
B. O. (1926), 43 T. L. R. 92. Consd. Port of 
London Authority v. Oanvey Island Conors. 
(1931), 101 L. J. Oh. 63. Reid. Grant v . 
Derwent, [1929] 1 Oh. 390. 

828a. Road built upon open arches.] — The vesting 
of a highway in a local authority as highway 
authority includes, in addition to the surface 
of the road, the “ area of user,” t.e., so much 
of the soil & sub-structure as is necessary 
to enable the authority to perform its 
statutory duties of repair & maintenance of 
the highway. In a case where a public 
carriage road was built upon a raised viaduct 
resting upon open arches & descending to the 
ground level upon embankments : — Held : 
(1) vesting of the road included (a) the whole 
masonry & structure of the viaduct, together 
with such soil as it actually occupied, (6) the 
soil of the embankments ; but not (c) the 
soil lying beneath & between the arches of 
the viaduct. The local authority, however, 
wa® entitled to a right of access to the latter 
at all times for the purpose of inspection & 
maintenance ; (2) such right of access was 
not forfeited by laches or acquiescence on 
the part of the local authority where it was 
necessary to enable such authority to per- 
form its statutory duties. — Hertfordshire 
County Council v. Lea Sand, Ltd. (1933), 
98 J. P. 109 ; 32 L. G. R. 279. 

827* Add. Annotation : — Consd. Port of London 
Authority v. Oanvey Island Oomrs. (1931), 
101 L. J. Oh. 63. 

884* Add. Annotations: — Consd. Marshall v. Black- 
pool Corpn. (1932), 102 L. J. K. B. 91. Refd. 
Fresh Wharf, Ltd. v. Nicholson’s Wharves, 
Ltd. (1935), 79 Sol. Jo. 479. 

837. Add. Annotation : — Mentd. Bournemouth 
Swanage Motor Road & Ferry Co. v. Harvey 
& Sons (No. 2) (1929), 94 J. P. 10. 

641a. .] — Applt. was convicted of driving 

a motor car across the pavement in Thread- 
needle Street, contrary to City Police Act, 
1839 (c. xciv.), 8. 35 (7), which provides that, 
“ Every person who shall . . . draw or drive 
any cart or carriage ... so that it can stand 


across or upon any footway,'* shall be guilty 
of an offence. He drove across the pave- 
ment into a courtyard forming part of the 
premises of the National Provincial Bank, 
there being no evidence of any other means 
of access to the courtyard from the highway. 
The footway was not constructed to allow 
of vehicular traffic crossing it, A there was a 
kerb six inches high. There were no pedes- 
trians on the footway at the time, & the 
right of passage by the publio was not inter- 
fered with. Applt. was an employee of the 
' bank authorised to drive the car into the 
courtyard. There was no evidence either 
as to the ownership of the footway or of any 
prior user of the courtyard for vehicular 
traffic : — Held : since access to the court- 
yard by vehicles was not shown to be 
essential to any user of the premises, the 
magistrate was entitled to convict. — Curtis 
v . Gekves (1930), 143 L. T. 48 ; 94 J. P. 
71 ; 46 T. L. R. 187 ; 28 L. G. R. 103 ; 29 
Cox, C. C. 120, D. C. 

Annotation: — Consd. Marshall v. Blackpool Corpn., [1933] 
2 K. B. 339. 

642a. Construction of communication for 

* vehicles — Effect of local Act*l — By sect. 62 
of the Blackpool Improvement Act, 1879 : 
“ Every person desirous of, forming a com- 
munication for horses or vehicles across any 
footpath so as to afford access to any premises 
from a street shall first submit to the corpn. 
a plan of the proposed communication, show- 
ing where it will cut the footpath, & what 
provision (if any) is made for kerbing & for 
a paved crossing, & the dimensions & 
gradients of the necessary works, & after 
having obtained the sanction of the corpn. 
may execute the works at his own expense 
under the supervision & to the satisfaction 
of the surveyor, & not otherwise, & if any 
person drives or permits or causes to be 
driven any horse or vehicle across any foot- 
way unless & until such a communcation as 
aforesaid has been so made he shall be liable 
to a penalty not exceeding five pounds.” 

Applts., proprietors of motor coaches, were 
owners of land bounded by a wall & abutting 
upon a street which was partly a footpath & 
partly a carriage-way. The footpath ran 
along the wall, & the carriage-way ran along 
the footpath. Applts., being minded to 
open a passage for vehicles from their land 
across the footpath & so into the carriage- 
way, submitted to reaps, a plan of the pro- 
posed works in accordance with the above 
enactment, & applied to them to sanction 


PART V SECT. 8, SUB-SECT. 1. 

686 1. From any part of land .) — 

Where land is described in a grant as 
abutting on a road the grantee may 
come upon the road from any part of 
the premises & the grantor is estopped 
from denying the existence of the 
road. — Dalhoubih Land Co.. Ltd. v. 
Bearoe (1933), 6-M. P. R. 899. — CAN. 

645 a i. Restriction on development — 
Who may prosecute .] — In a question as 
to whether a county council, as high- 
way authority, were entitled to prose- 
cute for a oontravention of Restriction 
of Ribbon Development Aot, 1935, 
s. 2 (1) (6) i—Hdd: while sect. 11 
had authorised the highway authority 
to recover by civil process the expense 
of demolition, incurred by them 
in their administrative capacity in 
consequence of a contravention of 


sect. 2 (1) (6), it had not, either ex* 

S ressly or by implication, empowered 
tie authority to prosecute for offences 
against the Act. 8c accordingly, the 
only person entitled to do so was the 
Lord Advocate or his repr esenta tive, 
as the public prosecutor. — Inverness - 
shirk County Council v. Weir, [19381 
S. C. (J.) 11. — SOOT. 

sd. Interference 
eengers watting for 
Butler «. Nova 8 
[19301 2 D.L.R. 6i 
— CAN. 

BO Effect of Municipal Act, RJS.O .* 
1927.] — At oommon law an owner of 
land was entitled te aooeas to an 
adjoining public highway at any point 
at which his land actually touched 
such highway, for any kind of traffic 
which was necessary for the reasonable 
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right — Pas - 
— ivuiaance.J — 


cars — Nuisance J — 
x>tia L. & P. OOm 
0: 1M.P.R. 407. 


enjoyment of his premises 8c which 
would not, as he proposed to conduct 
it, cause a substantial nuisance. A 
municipal authority, in the absence 
of an express right to the oontrary, was 
not entitled to deprive him of t£e full 
enjoyment of such right. But in 
Ontario Municipal Act, R. S. O., 1927, 
8c Local Improvement Act, R. S. O., 
1927, have created an Interference with 
such common law rights. — Toronto 
Transportation Commission t>. Swan- 
sea Village Corpn., [1935] S. O. R. 
455 ; 3 D. L. R. 619.— CAN. 

if. Extent of right .] — An adjoining 
landowner oannofc compel a muni- 
cipality to permit a change in the level 
of the sidewalk in front of his land to 
make it suitable for the purpose for 
whioh he proposes to use nis land. — 
T. T. O. e. Swansea, (1935] 3D.L.R. 
619.— CAN. 
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the works. Reaps. found no fault with the 
proposed works as works, but they refused 
to sanction them, having regard to the safety 
• of the public & the convenience of pedestrians 
Sc vehicular traffic which might use the high- 
way ; — Held : reaps, were not authorised by 
the above sect, to take these matters into 
consideration in deciding whether to give 
their sanction to the proposed works ; for 
the owner of land adjoining a highway has at 
common law a right of access to any part of 
the highway unless some statute has deprived 
him of the right, which sect. 62 of the Black- 
pool Improvement Act, 1879, did not pur- 
port to do. — Marshall v. Blackpool Corpn., 
fl935] A. 0. 18 ; 103 I*. J. K. B. 566 ; 151 
L. T. 286 ; 98 J. P. 376 ; 50 T. L. R. 483 ; 
78 Sol. Jo. 488 \ 82 L. G. R. 329, H. L. 

Annotation : — Reid. Edgingfcon v. Swindon Borough Council, 
[1939] 1 K. B. 86. 

645a. Restriction on development — Compensation.] 

— On Sept. 24, 1936, the claimants made 
proposals for the development of certain 
lana as a housing estate, which proposals 
were afterwards withdrawn. On Nov. 5, 
1935, the claimants submitted other pro- 
posals, to which consent was given, & which 
were unaffected by the restrictions imposed 
by the Act of 1935, so as to exclude any claim 
to compensation. The claimants sought to 
recover compensation, on the basis that the 
earlier proposals were proposals “ at the date 
of the claim to compensation ” which was 
made on Jan. 6, 1938 : — Held : as the 
earlier proposals for the development of the 
land were not proposals immediately practic- 
able “ at the date of the claim to compensa- 
tion ” within the meaning of sect. 9 (lj of the 
Act of 1936, the claimants were not entitled 
to the compensation claimed. — Melksham 
Urban District Council v. Wiltshire 
County Council, [1937] 4 All E. R. 142 ; 
102 J. P. 38 ; 35 L. G. R. 632, D. C. 

648. Add. Annotation : — Reid. Fresh Wharf, Ltd. 
v . Nicholson’s Wharves, Ltd. (1935), 79 Sol. 
Jo. 479. 

651. Add. Annotation: — As to ( 1) Refd. Howard- 
Flanders v. Maldon Corpn. (1920), 135 L. T. 6. 


657. Add. Annotation : — As to (2) Consd. Howard - 
Flanders v . Maldon Corpn. (1926), 135 L. T. 6. 

661 . Add. Annotation : — Dbtd. Witham Outfall 
Board v. Boston Corpn. (1926), 130 L. T. 750. 

664. Add. Annotation : — As to (2) Refd. Harper 
v. Haden A Sons, Ltd. (1932), 102 L. J. Oh. 6. 

665. Add. Annotation : — Apld. Holt Bros. & 
Whitford v. Axbridge Rural District Council 
(1931), 06 J. P. 87. 

676. After this case add 44 Grant void for 

uncertainty.] — See Constitution al Law, 
Vol. XI., p. 504, No. 637.” 

758. Add. Annotation : — Apld. Powell Lane Manu- 
facturing Co. v . Putnam (1928), [19313 2 
K. B. 305, n. 

767. Add. Annotation : — Consd. Race v. Post- 
master-General (1932), 148 L. T. 489. 

779a. Use of competing bridge.] — A statutory 

co., formed for the purpose of building a bridge 
across the river Derwent, were empowered 
by their Act of Parliament to exact tolls 
from persons using the bridge, A the Act 
further provided that it should not be lawful 
for any person for hire or recompense to 
convey any other person, carriage, article or 
thing across the Derwent within one mile 
of the said bridge, with intent to evade pay- 
ment of tolls. Another bridge was built 
by a local authority within one mile of the 
co.’s bridge, Sc a co. owning motor omnibuses 
■ made use of the new bridge for the purpose 
of conveying passengers & goods across the 
river in motor omnibuses : — Held : the motor 
omnibus co. had not substituted as a means 
of taking persons & articles across the river 
some means of conveyance other than the 
co.’s bridge & had not, therefore, contra- 
vened the provisions of the statute, Sc accord- 
ingly the proprietors of the old bridge were 
not entitled to an injunction restraining the 
motor omnibus co. from conveying passengers 
Sc goods across the new bridge. — Lobtsome 
Bridge Co. op Proprietors v. East York- 
shire Motor Services, Ltd. (1938), 97 
J. P. 208 ; 31 L. G. R. 317. 


Part VI. — Repair of Highways. 

786a. Increased burden of traffic.] — existing traffic would rapidly destroy the 

A road was constructed by pltf. corpn. under road : — Held : (1) pltfs. were liable to 

powers conferred by a private Act of 1875, maintain the road in the condition in which 

which enacted that the road should be con- it was completed in 1878, & that liability 

structed according to a certain specification still continued, notwithstanding the change of 

& that it should thereafter be maintained at circumstances brought about by the increase 

pltfs.' expense. The road was completed in of traffic ; (2) the obligation to maintain the 

1878 as a waterbojind macadamised road in road rested on pltfs. alone. — Manchester 

accordance with the statutory requirements Oorpn. v. Audenshaw Urban Council & 

Sc was fully maintained by them for many Denton Urban Council, T1928] Ch. 703; 97 

years, but ultimately it deteriorated owing to L. J. Ch. 270 ; 139 L. T. 509 ; 92 .T. P. 103 ; 

the increase of traffic of a kind unknown in 44 T. L, R. 028 ; 72 Sol. Jo. 452 ; 20 L. G. R. 

1878, Sc unless resort was had tojtar-spraying, 343, C. A. 

or to some similar modem expedient, the 795a. Retaining wall — Repair sufficient to support 
_ ~ PART V. SECT. 4. 
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r i, .] — Lodge v. 

Moncton, (19361 4 D. L. B. 66 : I0 
2Tp. R. 486 ; 6 F. L. J. (Can.) 37.— OAK. 

• U Grade of greet 

lowered causing subsidence. J-~N* w 
Westminster City Oobpn. v . Brap- 
BOU8S (1898), 80 8. C. It 680. — OAR. 


t II. Street closed oy agreement 

between municipality & railway com- 
pany .} — The closing of a street under 
a Joint agreement between a railway co. 
& a municipality will entitle an 
adjoining owner to damages. — Bole- 
proof Hosier? Co. v. London. [1936] 

4 D. L. R. 302 ; affd. t [1937] 4 D. L. R. | 


PART V. SECT. 6, 8UB-6ECT. 1. 

sf. Power of International Bridge 
Company — To regulate charges. ] — 
Canada Southern RY. Co. e. inter- 
national Bridge Co. (1888), 8 App. 

Hu. 79<*. GAM. 
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highway.] — A highway, vested in deft, corpn. 
& situated on an incline, was supported by a 
retaining- wall , which was extended upwards 
above the road to the height of about 
2 ft. 6 ins. as a fence-wall. The whole wall 
was a dry wall, the stones not being cemented 
together. Pltfs. were the owners of property 
immediately adjoining the retaining-wall, <fe 
wished to erect new buildings on their land. 
There was evidence that there had been 
some minor collapses of parts of the wall in 
recent years. In the course of adapting the 
road to modem traffic conditions, defts. had 
raised the level of its surface, & it was con- 
tended that such raising had increased the 

E ressure on the wall, & that, the wall not 
aving been strengthened, this was an act of 
misfeasance. A declaration was asked that 
this wall was a public or private nuisance, & 
that defts. be ordered to abate such nuisance : 
— Held: (1) the wall was not a public or 
private nuisance, as there was no indication 
that it was in a dangerous condition ; (2) the 
position that a highway authority is not liable 
for non-feasance has not been altered as to 
main roads by Local Government Act, 1929 
(c. 17); (3) the only duty of the highway 
authority was to keep the wall in a state of 
repair sufficient to support the highway, & 
there was no duty upon it to reconstruct the 
wall iu accordance with the best modem 
engineering practice ; (4) the raising of the 
level of the road was not, m the circum- 
stances, an act of misfeasance, as it was not 
proved to have weakened the wall in any 
way ; (5) the raising of the level of the road 
was not an act of misfeasance, although the 
fence-wall had thereby been reduced in 
height. — A.-G. & Taylor & Son, Ltd. v. 
Todmordbn Borough Council, [1937] 4 
All E. R. 588. 

707. Add, Annotations: — As to ( 1) Consd. Reigate 
Corpn. v . Surrey County Council, [1928] Ch. 
359. Refd. A.-G. & Taylor & Son, Ltd. v. 
Todmorden Borough Council, [1937] 4 All 
E. R. 588. 

819. Add. Annotations: — As to (1) Refd. Palmer v. 
Crone, [1927] 1 K. B. 804 ; Re Ripon (High- 
field) Housing Order, 1938, White & Collins 
Applications, [1939] 3 All E. R. 548. 

884. Add. Annotation : — As to { 1) Refd. Skilton v 
Epsom and Ewell Urban District Council 
[1937] 1 K. B. 112. 


876. Add. Annotation .'-—Generally, Refd. Stock- 
well v. Southgate Corpn., [1936] 2 All E. R. 
1343. 

882. Add. Annotation : — Consd. Stockwell v. South- 
gate Corpn., [1936] 2 All E. R. 1343. 

892. Add. Annotations: — As to (1) Apld. A.-G. v- 
Hornsey B. C. (1926), 43 T. L. R. 92. Refd. 
Reigate Corpn. v. Surrey County Council, 
[1928] Ch. 359. 

945. Add. Annotation : — Consd. Garnett v. Pratt, 
[1926] Ch. 897. 

951. Add. Annotation : — Apld. A.-G. & Public 
Trustee v. Woolwich Metropolitan Borough 
Council (1929), 93 J. P. 173. 

951a. .] — Relators were trustees of two 

wills, & as such owned lands abutting upon 
a certain road in the Metropolitan Borough 
of W. By notices dated Feb. 14, 1928, the 
trustees were required to pay to defts. two 
sums amounting to £1,473 11s. 2d., being the 
estimated expenses of making up as a new 
street certain portions of the road upon which 
their lands respectively abutted. The A. G. 
claimed a declaration that those portions of 
the road were highways repairable by the 
inhabitants at large, & relators as co-pltfs. 
claimed a declaration that those portions of 
the road were not “ new streets ” within 
Metropolis Management Acts, 1855 & 1862. 
Defts. contended that the road in question 
had not been dedicated 4 to the public before 
Mar. 20, 1836, & was therefore not repairable 
by them. Further, they said that each of 
the portions of the road was in fact & in law 
a “ new street ” within Metropolis Manage- 
ment Acts, & that neither they nor their 
predecessors had at any time taken into 
charge or assumed the maintenance of the 
paving or roadway of the street of which the 
said portions of the road formed part : — 
Held : (1) on the evidence there was nothing 
to show that the road in question was any- 
thing else than a public highway repairable 
by the inhabitants at large. The fact that 
repairs had been done by private owners for 
their own benefit was no evidence of any 
liability on their part to repair ratione 
tenures ; (2) neither of the portions of road 
in respect of which the claim arose con- 
stituted a “ new street ” within Metropolis 
Management Acts. — A.-G. & Public Trustee 
v. Woolwich Metropolitan Borough 


PART VI. SECT. 1. 

789 i. Heosd., 26 A. R. 43. 

789 li. Every portion of 

rood.) — A municipality is liable in 
damages for an accident resulting from 
the breach of its duty to keep every 
portion of a road in repair, that is, in 
a fit condition to be travelled upon. — 
Rea v. Municipality op Minto, 
[1925] 3 D. L. R. 523 : [19251 2 

W. W. R. 657 ; 35 Man. L. R. 190.— 
CAN. 

789 ill. .J— Although 

every portion of a public road must 
be kept in repair by the municipality 
In whlob the road lies, the driver of a 
very heavy vehicle is not entitled to 
drive it to the extreme edge of a raised 
road built of earth in absolute reliance 
that It will not crumble. — Blackik v. 
Municipality op Miniota, [1925] 4 
D. L. R. 1054 : [1925] 3 W. W. R. 
561.— CAN. 

PART VI. SECT. 5. SUB-SECT. 1. 

u. Liability of village— Village Act. 
R.S , A, 1922 (c. 109), s. 88.J— Before 


a village can be held liable for damage 
resulting from a defect in a rood, it 
must be shown that the road is within 
one of the classes of roads specified 
in the above sect. — Greenaway v. 
Canadian Pacific Ry. Oo., [1925] 
1 D. L. R. 992 ; [19251 1 W. W. R. 
667 ; 21 Alta. L. R. 33t ; varying , 

[1924] 4 D. L. R. 977 ; [1924] 3 

W. W. R. 498.— CAN. 

■d. Improved road — Under control of 
Minister — Liability of adjoining owners.) 
— When a municipal corpn. has passed 
a resolution placing under the control 
of the Minister of Roads the main- 
tenance & repairs of an improved road, 
the costs Incurred by the oorpn. are 
levied only on the properties whose 
owners are bound to maintain the road, 
if there Is a byelaw then In foroe to that 
effect, notwithstanding the facts that 
the resolution of the oorpn. was adopted 
years after the enaotment of the bye- 
law Sc that the cost of improvements 
made under the authority of the 
Minister was higher than anticipated 
by the ratepayers, when they petitioned 
for an Improved road, Sc by tne byelaw 
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describing the work Sc imposing the 
expense on certain interested land- 
owners. — Lanctot v. St. Constant 
Corpn.. [19311 S. C. R. 614.— CAN. 

•e. Unincorporated police village .] — 
The trustees of an unincorporated 

S olioe village are under no duty to keep 
le sidewalks Sc highways in repair, Sc 
they are not therefore liable in damages 
to any one who is injured as a result of 
the non -repair of such sidewalks or 
highways. — Brooks v. Why ra, [1934) 
O. R. 55 ; 1 D. L. R. 463.— CAN. 

PART VI. SECT. 6, SUB-SECT. 2. 
sf. Covenant to " repair ” — Recon- 
struction not included.}— Held : as a 
covenant to repair is not a covenant to 
make a new thing. Sc Inasmuch as to 
do what the suppliant now required of 
reap, would practically amount to 
reconstruction of the whole of said 
wall, suoh work did not come within 
the meaning of “ repairs ’ * called for 
by the covenant in the contract. — 
St. John City o.R., P932' S. C. R. 
537 ; S D. L. R. 803 ; affg., [1931] 
Ex. C. R. 188.— CAN. 
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Council (1929), 93 J. P. 173 s 27 L. G. R. 
700. 

997. Add . Annotation : — Reid. A.-G. v . Hornsey 
B. C. (1920), 43 T. L. R, 92. 

1002a. Walls & root ot tunnel.] — In 1823 a road 
was constructed as a private road by S., on, 
through, & under his own land. In order 
to make the road S. tunnelled under an 
existing footpath. In 1923 the road became 
a main road, pltfs.. S.’s successors in title to 
the soil through which the tunnel was driven, 
being the road authority. In 1924 it became 
necessary to repair the walls & roof of the 
tunnel HeW : (1) the walls & roof of the 
tunnel either formed part of the highway or 


were necessary for its maintenance, & the 
costs of their repair were costs within Local 
Govt. Act, 1888 (c. 41), s. 11 (2), towards 
which defts. were bound to make an annual 
payment ; (2) even if S., having in 1823 

tunnelled under an existing highway, became 
liable ratione nocumenti to repair the part of 
the tunnelled road under the highway, that 
liability did not descend to pltfs. under Local 
Govt. Act, 1888, s. 97, because pltfs. were not 
only S.’s successors in title but also a high- 
way authority. — Reigate Corpn. v. Surrey 
County Council, [1928] Ch. 359 ; 97 

L. J. Ch. 168 ; 138 L. T. 091 ; 92 J. P. 40 ; 
44 T. L. R. 308 ; 72 Sol. Jo. 154 ; 20 L. G. R. 
278. 


Part VII. — Enforcement of Duty to Repair. 

1053. Add . Annotation : — Retd. A.-G. t>. Hornsey | 1082. Citations : — For “ 2 Saund.” read “ 2 Wm. 
B. C. (1926), 43 T. L. R. 92. I Saund.” For “ 185 E. R.” read “ 86 E. R.” 


Part VIII. — Powers, Duties and Liabilities of Highway 

Authorities. 


114i6&. Removal of footway.] — A municipal 

corpn., in exercise of its powers as highway 
authority under Public Health Act, 1875 
(c. 55), s. 149, widened a narrow street in the 
town by entirely removing a raised & kerocd 
footway on one side, & throwing its site into 
the carriage-way without any notice to or 
consent of the owner of the adjoining house 
& premises, who was also owner of one-half 
of the soil of the road. The owner brought 
an action in the county ct. for a mandatory 
order to restore the footway, & for damages 
for injury to his property. It was proved 


that the access to & egress from the property 
through doors in a garden wall was rendered 
inconvenient & dangerous by the removal of 
the footway, & the county ct. judge granted 
a mandatory injunction to defts. to restore 
the footway to a width of 1 ft. less than 
before : — Held : the county ct, judge had 
rightly directed himself in law, & there was 
evidence upon which be was entitled to find 
that the action of defts. in removing the foot- 
way was unreasonable & arbitrary, & it was 
not sufficient for the action to be bond fide ; 
& the order was properly made. — H oward- 


PART VII. SECT. 1. 

1006 11. .] — Re R. v. Lambton 

(Ont.) (1926), 46 Can. Crim. Cas. 13.— 

CAN. 


PART VII. SECT. 2, SUB-SECT. 1. 

sk. Not suspended by provision of 
statutory remedy.}— H. v. Town of 
Paris (1862), 12 C. P. 445.— CAN. 

PART VII. SECT. 2, SUB-SECT. 8.— B. 

1107 1. Neglect to repair after con- 
viction — Writ de nocumento amovendo.) 
— R. v. Portage la Prairie Rural 
Municipality (1905), 2 W. L. R. 141 ; 
10 Can. Crtm. Cas. 125. — CAN. 


PART VIII. SECT. 1, SUB-SECT. 1. 

b l. .1 — Strong e. Arran 

(1913), 28 O. L. R. 106 : 4 O. W. N. 
765 ; 12 D. L. R. 44.— CAN. 

im. No power to alienate part of old 
road. ] — Chappus v. La Salle, fl927J 
3 D. L. R. 764 : 60 0. L. R. 564 ; affd. t 
[19281 2 D. L. R. 386 ; 62 O. L. R. 139. 
—CAN. 


PART VIII. SECT. 1. SUB-SECT. 2. 

t i. 18 Vid . c. 100.1— 

Quebec North Shore Turnpike 
Road Trustees «. Velina (1884), 
Cass. Dig. (2nd ed.) 758.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 4. 
1164a i. Duty to inspect trees.] — A 


tree planted In a city highway fell 
upon a motor oar. The tree had long 
been In a decaying condition : — Held : 
the oitv corpn., having by bye-law 
assumed the duty of caring for the trees 
planted upon the highway, were liable 
for discharging that duty negligently. — 
Hukstis v. City of Toronto, [1026] 
3 D. L. R. 142 ; 58 0. L. R. 648.— CAN. 


PART VIII. SECT. 1. SUB-SECT. 5. 

o I. 5. P. Pheasey v. Edmonton 
(Alto.), [19271 2 W. W. R. 445.— CAN. 

r (p. 389) i. .] — Pltf. slipped & 

fell when walking upon a granolithic 
sidewalk & was injured. For five or 
six days before thifl occurrence, the 
sidewalk at the point where she fell 
was covered with glare ice & was 
consequently in a slippery & dangerous 
condition. Pltf.’s injury was not 
attributable to any lack of care on her 
part. The city authorities had know- 
ledge of the dangerous condition for 
five or six dayB before the accident & 
made no attempt to remove the 
danger : — Held : the city corpn. were 
uilty of gross negligence within 
Onsolidated Municipal Act, 1922, 
40ft (3), & were liable. — Cokf.hs v. 
Belleville, [19251 2 D. L. R. 250 : 
56 O. L. R 461; retsg., [1924] 2 
D. L. R. 333.— CAN. 

r (p. 389) ||. Dangerous condition 

known to pedestrian.}-- Whew a person, 
who knows that a sidewalk Is in a 
dangerous condition because of a pile 
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of slippery snow thereon, deliberately 
makes use of it, instead of walking 
on the road as he has previously done, 
& thereby sustains injuries, the maxim 
volenti non fit injuria is applicable. — 
Robinson v. Assiniboia Town, [19271 
3 D. L. R. 514 ; [19271 2 W. W. R. 
499 ; 21 Sask. L. R. 658.— CAN. 

r (p. 389) ill. Depression caused 

by permitting children to use sidewalk 
as slide — Gross negligence .] — Maitland 
v. Pembroke, [1929] 1 D. L. H. 191. — 
CAN. 


r (p. 389) iv. Exemption from 

liability except for gross negligence .) — 
McKee v. Winnipeg City, J1929J 1 
D. L. R. 65 ; [1928) 3 W. W. R. 561.— 
CAN. 

r (p. 389) v, Used by children as 

slide.]— Maitland v. Pembroke (Ont.), 
[1929] 1 D. L. R. 191.— CAN. 


so. Method adopted temporarily 
dangerous — Whether gross negligence .] — 
Where ice or icy snow covered the 
surf see of a sidewalk in a city & the 
method of removing it used by men 
employed by the city corpn. was such 
as to make the sidewalk temporarily 
dangerous to pedestrians who chose to 
walk on it while the work of removal 
was In progress, & an accident ban 


to a passer-by ': — Held : the adoption 
i not in Itself evidence 


of this method was 

of " gross oegUgenee. 


-Lyons v. 


Ottawa City. [19281 1 D. L. R. 171 ; 
61 O. L. R. 405. — CAN. 
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Flanders v. Maldon Oorpn. (1920), 135 
L. T. 0 ; 90 J. P. 97 j 70 Sol. Jo. 544 ; 24 
L. G. R. 224, C. A. 

Annotation: — Refd. Byrnes & Jaywick Association Pro- 
perties, Ltd. , v. Essex Rivers Catchment Board, (1938J 2 
All E. R. 551. 

1164a. Duty to inspect trees — On private ground 
adjoining highway — Patent danger.] — Mackie 
v. Dumbartonshire County Council, 
Western District Committee (1927), 71 
Sol. Jo. 710 ; 91 J. P. Jo. 034, H. L. 

1167. Add. Annotation : — Refd. A.-G. Sc Taylor Sc 
Son, Ltd. v. Todmorden Borough Council, 
[1937] 4 All E. R. 588. 

1108. Add. Annotation : — Consd. A.-G. & Taylor & 
Son, Ltd. v . Todmorden Borough Council, 
[1937] 4 AU E. R. 588. 

1171. Add. Annotation : — Apld. Polkinghorn v- 
Lambeth Borough Council, [1938] 1 AU E. R. 
339. 

1191a. Obstruction during construction of 

new road.] — A corpn., in making a new road 
connecting two existing roads in the same 
straight line with a bridge across a ravine 
dividing them, pulled down an old waU which 
closed a cul de sac in which one of the roads 
terminated, partly constructed the new road 
erected a wooden fence at the end, beyond 
which was the ravine. Pltf. drove his car 
af^er dark down a public road leading straight 
into the new road under construction, Sc not 
seeing the fence in time, whL,*h had no red 
lamp or other warning of danger upon it, & 
was not watched, drove through it & fell 
with his car into the ravine, sustaining serious 
personal injury & damage to the car : — 
Held : the corpn. being in occupation of the 
land under construction as a new road, pltf. 
was not a trespasser upon private property, 
but an invitee, to whom they owed a duty 
to warn of any hidden danger ; the unlighted 


fence was in the circumstances a concealed 
trap, So, pltf. not being guilty of contributory 
negligence, deft*, were liable to him in 
damages for negligence. — Oldham v. Shef- 
field Oorpn. (1927), 130 L. T. 081 ; 91 J. P. 
09 ; 43 T. L. R. 222 $ 25 L. G. R. 94, O. A. 

Annotation : — Consd. OoleshlU v. Manchester Oorpn., [1938] 
l£. B. 776. 

1191b. Trench dug In unfinished road.]— 

Defts. in execution of a housing scheme were 
laying out a new road running eastwards 
from a certain highway & closed at its eastern 
end by a quickset hedge. Footpaths had 
already been laid ont & edged with kerb- 
stones ; houses were being built on the 
northern side Sc heaps of earth Sc building 
materials made the footpath on this side 
impassable ; the footpath on the south side 
was still unfinished, but was traversable $ 
it was bounded by a fence of wooden posts 
& bars ; the middle of the road was levelled 
but not metalled ; across it, for laving an 
electric cable, defts. had cut a trench which 
they left unfenced Sc by night unlighted. 

. They did not prevent persons, whether 
. intending occupiers of houses or others, from 
, walking down the new road. Pltf. on a 
Sept, evening, while there was still daylight, 
walked with a companion down the highway 
Sc into the new road along the southern 
footpath. Through a gap in the fence they 
went across other land occupied by defts. to 
a golf course. They returned somewhat 
hurriedly when it was growing dark, & pltf. 
fell into the trench Sc was injured : — Held : 
the trench being apparent to all, there was 
nothing in the nature of a concealed danger 
or trap, Sc defts were not liable to pltf., who 
was a mere licensee. — Colbshill v. Man- 
chester Corpn., [1928] 1 K. B. 770 ; 97 
L. J. K. B. 229 ; 138 L. T. 637 ; 92 J. P. 
37 ; 44 T. L. R. 258 ; 20 L. G. R. 124, O. A. 


PART VIII. SECT. 1, SUB-SECT. 7. 

o 1. . ] — A public road 

oroBsed a stream by a bridge. There 
va a a fenoe between the road & the 
land adjoining it, erected by the 
proprietors of the latter. At a point 
immediately adjoining the bridge there 
was a gap. 15 feet wide, in the fenoe. 
A pedestrian, on a dark night, mis- 
taking this gap for the road, walked 
through tt A fell into the stream & 
was drowned. In an action of damages 
against the proprietors of the land 
adjoining the road : — Held : there 
was no duty on such proprietors to 
fenoe a natural, as opposed to an 
artificially created, danger on their 
lands, any ruoh duty, where it existed, 
falling on the road authorities. — 
Morrison, v. London Midland 6c 
Scottish Ry. Oo„ [1929] S. O. 1. — 
SOOT. 


o ii. .] — Defts. constructed 

a bridge across a navigable stream, 
having In It a draw or swing to enable 
vessels to ply on the river. There 
was not any gate or other protection 
to guard the approaches to the bridge 
when swung. A horse belonging to 
pltf. broke away from the person in 
charge of him, escaped out upon the 
public road. & ran a distance of about 
two miles to the bridge, reaching It 
while the draw was open to allow a 
vessel to pass, 6c rushing into the gap 
was drowned : — Held : deft, munici- 
pality could not be made answerable 
for the loes of the home. — 8TSUNHonr 
v. Kbnt Corpn. (1887), 14 A. R. 12.— 
CAN. 


PART VIII. SECT. 1, SUB-SECT. 8. 

sq. Restriction during repairs — What 
is sufficient warning of danger.] — The 
duty of those making repairs upon a 
travelled road, is to take such reason- 
able care, by notice, lighting, guarding 
or otherwise, as may be reasonably 
necessary to prevent damages as the 
result oh the temporary condition of 
the road. When this is dons, & the 
oonditlon of non -repair & of temporary 
danger is brought home to a person 
using the highway, he is called upon to 
use reasonable care on his part for his 
own safety. — Wise v. Toronto Trans- 
portation Commission, (19281 2 

D. L. R. 557 : 62 O. L. R. 120.— CAN. 


PART VIII. SECT. 1, SUB-SECT. «. 

sd. Street railway track adjacent to 
highway.] — Pltfs. in a motor oar 
attempted to cross the tracks of a 
street railway, which were at that 
point not laid upon the travelled 
highway but upon land owned by the 
city oorpn. adjacent to the travelled 
highway. The place of crossing was 
in a dangerous condition, by reason of 
the tracks not being ballasted but 
simply resting upon exposed sleepers. 
The oar was imprisoned there 6C run 
Into by a street oar, 6c pltfs. were 
Injured 6c the oar damaged : — Held : 


the city oorpn. were liable sin or, 
although no obligation to repair 
existed, there was a trap or concealed 
danger. — Jambs t>. Toronto (1926), 67 
oTT. R. 822 : affg. 37 O. W. N. 2Si— 
CAN. 


PART VIII. SECT. 1, SUB-SECT. 11.- 
A. 

1190 i. Liability for failure to light- 
statutory duty to light.] — A motor oar 
driven at night came into collision 
with a tramway island, 6c was damaged. 
In an action against defenders, as the 
local authority charged, under Edin- 
burgh Municipal 6c Police Act, 1879, 
with the lighting of the streets, it was 
proved that a red lamp situated on the 
island was not lit at the time of the 
accident. It was also established that 
defenders had not failed in their duty 
with respect either to the construction 
& oonditlon of the lamp, or to the 
precautions taken to ensure that It 
should remain alight during the hours 
of darkness: — Held : the standard of 
performance oould not be absolute, 
but must be relative to the best avail- 
able mAnnw of achieving exact per- 
formance. &. In the absence of evidence 
of any failure on the part of defenders 
to take every reasonable means of 
carrying out their statutory, obliga- 
tions, they fell to be aasoUxied. — 
Kjeogh v. Edinburgh Maoistratbb, 
[1926] S. O. 814.— SOOT. 

r i. .) — A oorpn. planted trees 

along one of its streets, 6t reap. sus- 
tained Injuries through his motor oar 
colliding with one or the trees on a 
dark night. There was a street-lamp 
in the vicinity, but It had gone out : — 
Held : the oorpn. having caused a 
dangerous obstruction on the street, tt 
was its duty to light & keep lighted 
the obstruction, so as to make it visible 
to persons using the s tre et. — O amahU 
(Mayor) e. Qlabpc. [1927] N.Z.LB. 
464»— N»3t» 
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1107. Add. Annotation : — Retd. Oldham v. Sheffield 
„ Oorpn. (1927), 136 L. T. 681. 

1216. Add. Annotation : — Apld. Manchester Oorpn. 
v. Audenahaw U. O. A Denton U. 0., [1928] 
Oh. 127. 

1219. Add. Annotation : — Consd. Bryant v. Marx 
(1982), 48 T. L. R. 624. 

1228a. Amount ot payment — How calculated — 
Local Government Act, 1888 (c. 41), s. 11 (2).] 
— Sandgate Deban District Council v. 
Kent County Council, No. 65, ante. 

1286. Add. Annotation: — Apld. A.-G. v. London 
A Home Counties Joint Electricity Authority, 
[1929] ICh. 613. 

1287. Add. Annotation : — Apld. A.-G. v. London A 
Home Counties Joint Electricity Authority, 
[1929] 1 Oh. 618. 

1289. Add. Annotation : — Retd. Skilton v. Epsom 
& Ewell Urban District Council, [1936] 2 
All E. R. 60. 

1241. Add. Annotation : — Reid. Swain v . Southern 
By. Co., [1939] 2 K. B. 660. 

1242. Add. Annotations -Reid. Guilloyle v. Port 
ol London Authority, [1932] 1 K. B. 336 ; 


Swain v. Southern Ry. Co., [1939] 2 K. B. 
660. 

1251. Add. Annotations : — Consd. Skilton v . 

Epsom A Ewell Urban District Council, 
[1937] 1 K. B. 112 ; Swain v. Southern Ry. 
Co., [1939] 2 K. B. 660. Reid. Blundy, Clark 
A Co. v. London A North Eastern Ry. Co., 
[1931] 2 K. B. 334; Guifoyle v. Port ol 
London Authority, [1932] 1 K. B. 336. 

1262. Add. Annotations : — Consd. Guilfoyle v. Port 
of London Authority, [1932] 1 K. B. 336. 
Reid. Swain v. Southern Ry. Co., [1939] 2 
All E. R. 794. 

1253. Add. Annotation : — Reid. Blundy, Clark A 
Co. v . London A North Eastern Ry. Co., 
[1931] 2 K. B. 334. 

1254. Add. Annotations: — Consd. Skilton v. Epsom 
A Ewell Urban District Council, [1937] 1 
K. B. 112. Refd. Newsome v. Darton Urban 
District Council, [1938] 1 All E. R. 79 ; Swain 
v. Southern Ry. Co., [1939] 2 K. B. 680. 

1255. Add. Annotations : — Consd. Guilfoyle v. Port 
of London Authority, [1932] 1 K. B. 336. 
Refd. A.-G. A Taylor A Son, Ltd. v. Tod- 
morden Borough Council, [1937] 4 All E. R. 
588 ; Swain v. Southern Ry. Co., [1939] 2 
K. B. 500. 


PART VIII. SECT. 1, SUB-SECT. 11.— 

D. 

1210 1. Liability of driver— Accidental 
injury.] — Held : the driver of a horfe 
van, which was capsized against a 
lamp-post by a gust of wind, was not 
liable in damages under General Police 
A Improvement (Scotland) Act, 1862 
(o. 101), s. 128, in respect that the 
breaking of the lamp was not his act. — 
Hogg v. Maopherson, [1928] S. 0. (J.) 
16. — SCOT. 

PART VIII. SECT. 2. SUB-SECT. 2. 

t*. Right to rebate — Basis of calcula- 
tion.] — Reap, village, an urban munici- 
pality within applt. county, was subject 
by statute to an annual general levy 
by the council of the county for county 
road purposes. Under a provision of 
an Ontario statute of 1926, repealed & 
re-enaoted as sect. 28 (5) of Highway 
Improvement Act, R. S. Ont., 1927, 
the village first became entitled to a 
rebate In each year of 76 per oent. of 
the general annual rate raised in the 
village In the previous year. The 
minnal general rate imposed in the 
years 1926, 1927 Sc 1928 included sums 
required by the council of the county 
to meet tne interest Sc sinking fund 
charges upon debentures issued by It 
before 1926 in order to raise money 
for constructing Sc improving roads 
forming part of the county road 
system '.--Held : in fixing the sum 
upon which reap, village was entitled 
to the 76 per oent. rebate the applt. 
county was bound to inoiude the 
amount raised by It in the village 
towards the interest A sinking fund 
charges upon the debentures. — Lin- 
coln County Oorpn. v. Port Dal- 
housik Village Oorpn., [1931] A. O. 
808 ; 100 L. J. P. a 219 ; 146 L. T. 658 ; 
47 *tf. L. R. 613, P. O. — CAN. 

PART VIIL SECT. 6, SUB-SECT. 1.— A. 

1240 xiv. .1— Sect. 780 of 

the Winnipeg Charter, which gives the 
city a right of indemnity *' of A from 
all costs, claims, A damages ° caused 
by any obstruction, encroaching or 
nuisance placed on any public road by 
any person, firm, or oorpn. whether 
pursuant to permit or agreement with 
the city or not, does not apply to claims 
for damages arising ont of encroach- 
ment or musanoss (seated by the joint 
act of the city A the third party* — 


Schaler v . Winnipeg (Man.), [1929] 
4 D. L. R. 683 : 2 W. W. R. 358 — CAN. 

1240 xv. .] — A highway 

authority Is not liable for damage 
caused by a defective condition of a 
road arising from a failure to exercise 
its powers of maintenance or repair 
with respect, to the highway itself or 
anything constructed for the purposes 
of the highway. If, therefore, a 
drain placed in the road solely for the 
purpose of draining the roadway is 
broken, the omission to repair it gives 
no cause of action to a person passing 
along the highway who is injured in 
consequence of the omission. But the 
rule does not apply to drains or other 
artificial works placed there for pur- 
poses foreign to the road considered 
as a highway, such as sewers for drain- 
age of adjoining land & the like, & a 
highway authority which is also a 
drainage authority is liable for falling 
to keep in a safe condition drains 
introduced into the roadway by it in 
its latter capacity.-*-BucKLK v. Bays- 
water Road Board (1937), 57 C. L. R. 
259 ; 10 A. L. J. 377 ; 43 Argus L. R. 
50 ; 13 L. G. R. 130.— AU8. 

1262 vtL .1— In the 

absence of a statute imposing the duty 
to keep a sidewalk in repair : — Held : 
deft, municipality was not liable for 
injuries sustained by a pedestrian as 
the result of its decay, where its con- 
struction was authorised by statute 
A there was no evidence of original 
faulty construction ; the fact that no 
bye-law authorising its construction 
could be found, was held immaterial 
since no statutory provision made a 
bye-law necessary for the laying of 
sidewalks in streets the possession of 
which was already vested in the 
municipality. — Gilrot v. Burnaby 
Oorpn., [1931J 5W.W.R.1: 4D.LR, 
411 ; 44 B. 0. R. 171.— CAN. 


1260 xxXL 


-.] — Greer e* 


Mulmur Township, J1926] 4 D. L. R. 
182 ; 59 O. L. R. 262.— CAN. 

1260 xxllL .1 — Linobell 

v . Stocks No. 363 Municipal District 

),£ 3 13^-^-CAN * R * 478 J [1W71 2 

1260 xxiv. .] — JB8SON v. 

Rural Municipality of Livingstone 
(Saak.), [1929} 2 D. L. R. 474 ; 1 
W. W. R. 474.— CAN. 
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1260 xxv. .] — A break In 

a water main of deft, city having 
occurred about Jan. 22, the olty made 
a out in the granolithic sidewalk at 
that point Sc excavated the earth to 
the water pipe. The excavated earth 
& some gravel were thrown back into 
the hole. Sc, beginning about the 
following Apr. 10, the exoavated sur- 
faoe was kept under observation for 
subsidence, but it was not until about 
the following July 5 that the city's 
department in charge of resurfacing 
sidewalks was requested to act, A 
from Apr. 10 to July 9 there was a sub- 
sidence of about 24 inches A on nine 
occasions refilling was found necessary. 
On the intervening June 5 pltf. wife 
tripped, in a hole in the excavation 
area where a subsidence of four or 
five inches had taken place, A was 
injured. She had passed over the 
place in question many times, the 
latest, earlier on the evening of the 
accident. The trinl Judge found that 
the delay in repairing the sidewalk 
was intentional & due to the awaiting 
of such a rainfall or rainfalls as would 
in the opinion of some official cause a 
final settlement. The expert testi- 
mony was that now the curing A placing 
of cement may be done In winter 
months at a cost but little greater than 
at other seasons : — Held : , said testi- 
mony bad not been reasonably met A 
could not be ignored as merely 
theoretical ; Sc, aside from it, the city 
should be held negligent in delaying the 
repair work beyond Apr. or May. — 
Brennan v. Winnipeg City, [1936] 2 
W. W. R. 38 ; OF. L. J. (Can.) 3.-— 
CAN. 

1260 xxvi. .] — Logan v. 

Asphodel Township, [1938 J 3 D. L. R. 
748.— CAN. 

t (p. 402) i. 

Thorkson v. Coulee, [1930] 1D.L.B. 
916.— CAN. 

g (p. 403) 1. — .1 — 

The law does not Impose an unvarying 
obligation on a traveller using a city 
or country road of remembering all the 
pitfalls A dangers therein which he 
may have seen on previous journeys. 
The most that can be expected of a 
traveller who has knowledge of 
dangerous conditions is that the degree 
of care which he exercises should be 
reasonably commensurate with his 
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1264. Add . Annotation : — Refd. Skilton v. Epsom 1266. Add. Annotation : — Reid. Skilton v. Epsom 
& Ewell Urban District Council, [1937] 1 & Ewell Urban District Council, [1937] 1 

K. B. 112. K. B. 112. 


knowledge. Where a municipality 
digs, tor its own purposes, a pit 
extending into the road allowance it 
is hound to make the adjoining road 
safe for travellers. 

Although country roads cannot be 
expected to be perfectly safe the public 
have a right to be protected against 
excavations or obstructions on or near 
the travelled way which render the 
road unsafe for travellers using it. — 
Kelso e. Ho bun Rural munici- 
pality, [1930] 3 W. W. H. 291 : 4 
D. L. R. 47 J. — CAN. 


g (p. 403) ii. .J— 

Pltf. sued for damages to his separator 
caused by its overturning when a 
rear wheel dropped into a bole in a 
road. The road was a graded main 
market highway. The hole was near 
the oentre of the grade & bad been 
there during the whole of the summer, 
to the knowledge of the councillor of 
the division, &, at the time of the 
accident, Nov. 10, was frozen over & 
in the nature of a trap : — Held : the 
municipality was liable. — Shupe v. 
Pleasantdale Rural Municipality, 
[1932] 1 W. W. R. 627 — CAN. 

g <p. 403) 111. 

Contributory negligence.] — R. v. Gil 
BERT, [1933) 1 D. L. R. 796.— CAN. 


g(p. 403) iv. .]— 

It cannot be said that a dirt road which 
has a hole in it of the description of 
that in question herein is because of 
that fact not in a reasonable state of 
repair ; or that, under the circum- 
stances, the city could reasonably 
have anticipated that a passenger 
alighting from a street car would step 
into the hole which pltf. alleged she 
stepped into & be injured thereby. — 
Reynolds v. Vancouver (City), 
[1937] 3 W. W. R. 40.— CAN. 


g (p. 403) v. .]— 

Where the duty of a city under its 
charter is to keep its streets in reason- 
able ropair, it is not liable for injuries 
resulting from a defect therein, in the 

{ >resent cose a hole two by two & a half 
nohes in a cement sidewalk, whore it 
would not be reasonable to find that 
the city’s officers or servants ought to 
have anticipated as a natural & pro- 
bable consequence of the defect that 
persons using the street would be 
injured. — Stewart v. Vancouver 
City, [1939] 1 W. W. R. 70 ; 1 D. L. R. 
799.— CAN. 


g(p. 403) vi. .]— 

A woman who falls into a hole in the 
sidewalk on taking a step backwards, 
without negligence, is entitled to 
damages. — Cunuss v. Bolton, [1939] 
1 D. L. R. 772 ; 8 F. L. J. (Can.) 229.— 
CAN. 


g(p. 403) vii. .]— 

Pltf. alleged that while walking on a 
sidewalk she stepped on a broken Sc 
uneven piece thereof 6c was injured. 
It was foqnd on the trial that, although 
at the place In question there was a hole 
where one of the blocks with which the 
sidewalk was paved had a chip out of 
it, the hole was very small. It was also 
found that deft, had not been negligent 
in constructing the pavement : — Held : 
the sidewalk was in a state of “ reason- 
able ropair ” 8c, therefore, deft, city 
had not failed in the duty Imposed 
upon it by its charter. — Lammers v. 
Vancouver City, [1939] l W. W. R. 
129 ; 1D.L.R. 800.— CAN. 

f (p. 403) viii. Ditch 

without guards or railings. ] — Walton v. 
York County Corpn. (1881), 6 A. R. 
181. — CAN. 

g (p. 403) ix. .]— The 

fact that the feet of a horse, ridden by 
pltf., broke through a wooden culvert 
on a highway : — Held: to be conclusive 


evidence that the culvert was not in 
proper repair & primd facie evidenoe of 
negligenoe on the part of the munici- 
pality, which could be met by it only 
by showing that it had properly 
inspected the culvert at reasonable Sc 
proper times, & that the inspection did 
not disclose anything .from which it 
could be suspected that the poles were 
beooming so rotted as to render the 
culvert unsafe. — M cComb v. Pleasant- 
dale Rural Municipality, [1938] 2 
W. W. R. 157 ; 3 D. L. R. 807.— CAN. 


g (p. 403) x. Defective street 

in railway subway. ] — Where a city Which 
Is under a statutory duty to keep its 
streets in repair is charged In an action 
for damages with non -repair, the fact 
that the particular piece of pavement 
from the non -repair of which pltf.’s 
injury is alleged to have resulted 
happens to be under a subway con- 
structed at the instance of, or for the 
benefit of, the city under a contract, 
approved by the Board of Railway 
Comrs. for Canada, between the city 
& a railway oo. 8c unde? which the city 
agreed to maintain Sc repair said 
pavement, does not" change the 
character or origin of. the liability, if 
any, of the city to pltf. — Schaler v. 
City of Winnipeg (No. 2) (Man.), 
[1930] 1 D. L. R. 499 ; [1929] 3 W. W. R. 
433 ; 36 C. R. C. 224 ; affd-, [1931] 2 
W. W. R. 709 : 4 D. L. R. 198.— CAN. 

g (p. 403) xi. Failure to make 

proper provision at level crossing .] — 
Where a city, under a statutory duty 
to keep Its streets 8c sidewalks In repair, 
builds sidewalks up to the rails at a 
railway crossing, thus inviting pedes- 
trians to use them & so cross the 
railway, it should see to it that suitable 

{ >ro vision for such crossing is made & 
t is liable to a person who is injured 
because of Its failure to do so. — M ao- 
greoor v. Canadian National Rys. 
& Edmonton City, [1930] 3 W. W. R. 
392 ; [1931] 1 D. L. R. 87 : 25 Alta. 
L R. 104 : varg., [1930] 3 W. W. R. 
2.37.— CAN. 


g (p. 403) xii. Sewers frozen 

over.}— Municipality held not liable for 
damage caused by sewers beooming 
frozen over, since this was non- 
feasance. — McLeod v. Sydney, [1935] 
2 D. L. R. 807.— CAN. 


g (p. 403) xiii. Culvert overgrown 

with weeds.] — Pltf. while being driven 
on a summer afternoon in a motor car 
owned by the driver was injured by the 
car running Into a ditch dug by the 
deft, village across a street at an 
intersection. Over the ditch was a 
culvert 24 feet long, which was covered 
in by road material, exoept for a space 
of about two feet at each end. Deft, 
was under a statutory duty to keep its 
roads, culverts, etc., “ in a reasonable 
state of ropair. having regard to the 
character of the road, culvert ... & 
the locality Id which the same is 
situated,” & the statute made it liable 
for damages sustained by reason of 
default In carrying out that duty. 
Pltf. alleged that his injuries were 
caused by deft.’s negligence in allow- 
ing the ditoh to become filled with 
growing weeds 8c grasses which ob- 
scured it, & in not erecting signals or 
barriers around the ditch : — Held : the 
village was not negligent in construct- 
ing the ditch 8c maintaining it in the 
condition in which it was at the time 
of the accident. — B artok v. Tantal- 
lon Villaoe, [1937] 2 W. W. R. 81.— 
CAN. 

h (p. 404) i. Rocks near high- 

way.]— Owing to the failure of the 
driver of pltf.'s car to follow a diversion 
of the highway the oar, after travelling 
over a grass plot, hit rooks imbedded 
jn the earth by nature : — Held. : the 
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fact that the municipality had not 
erected a sign or signal indicating the 
diversion or placed a guard rail at said 
point was not negligenoe & the presence 
of the rocks in question near the high- 
way did not render it liable. — P arkins 
v. Coulee, [1930] 3 W. W. R. 609.— 
CAN. 

h (p. 404) il. Stone slightly 

projecting.] — Accident on highway, 
through striking a stone whioh pro- 
jected leas than 6 inches above the 
lowest depression in the roadway & 
was partly situate on the shoulder of 
the road, off the via trita : — Held : the 
highway was not in a state of non- 
repair. — W eir v. Turnberry & Hal- 
liday Township, [1932 1 O. R. 692 ; 
[1933] 1 D. L. R. 23.— CAN. 

k (p. 404) i. Failure of traveller 

to see .] — Where a traveller fails to see 
an obstruction whioh a person using 
ordinary care would have avoided, the 
statutory liability does not arise. — 
King v. Riley, [1925] 2 D. L. R. 218. — 
CAN. 

k (p. 404) ii. Imbedded wire .] — 

Pltf. was injured by tripping over a 
wire imbedded in a street : — Held : 
defts. had not discharged the onus 
of removing the presumption that they 
had failed in their duty. — Woodcock 
v. Vancouver (B. C.), [1927] 3 

W. W. R. 759.— CAN. 

k (p. 404) Hi. Projecting iron 

covering of excavation.] — Pltf., while 
walking on a sidewalk, stumbled 8c 
fell as a result of the projection over the 
cement part of the sidewalk of the iron 
covering of an excavation which the 
city had allowed the abutting owner to 
make : — Held : the accident happened 
because of want of proper repair of the 
sidewalk, & the city had not shown 
that it had done all that could 
reasonably be done toprevent the want 
of repair. — Moran v: Vancouver City, 
[1929] 1 D. L. R. 461 : 40 B. C. R. 450 ; 
[1928] 3 W. W. R. 660— CAN. 


k (p. 404) iv. Projecting slab 

of concrete.] — Held: the defect was one 
which, in such a location, should have 
been remedied : It would have been 
negligenoe to hare there constructed 
the sidewalk with such a rise, & 
deliberately to allow It to remain was 
not less a fault. — Hknneshy v. Toronto 
City, [1928] 4 D. L. R. 378 ; 62 

O. L. R. 541.— CAN. 

k (p. 404) v. Causing obstruction 

of view.] — The failure of a munici- 
pality to cut down scrub & bush so 
growing at the side of a road -allowance 
near an intersection that it prevents 
persons travelling on the road from 
having a -clear view of vehicles ap- 

S ro&ching on the intersecting road 
oes not constitute a breach of the 
municipality’s duty to repair under 
Rural Municipality Act, s. 196. — 
Partridge v. Rural Municipality 
of Lanoknburg (Saak.), [1929] 3 

W. W. R. 555 : [19301 1 D. L. R. 939 ; 
24 8. L. R. 153.— CAN. 

k (p. 404) vi. Failure to erect 

substantial barricade during repairs .] — 
When work of excavation ox a high- 
way was begun, the contractor put up 
two signs on the right-hand side of the 
road : ” Drive slowly, men at work,” 
8c 44 closed to traffic.” These signs 
were at some distance from the excava- 
tion. The road -superintendent put 
up a barricade with a red lantern sc a 
detour sign at a place where the roads 
fork. This consisted of a board 
extending about half-way across the 
travelled portion of the highway, 
supported at one end by a telegraph 
pole 8c at the other by an Iron rod set 
into the road : — Held : not a “ sub- 
stantial barricade ” within Highway 
improvement Act. — Ruttan v. R, 
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1266a. Non-repair of traffic stud.] — Pltf. 

whilst cycling along a road in defts.* area 
reached a line of traffic studs at the same time 
as a motor-car. As the car passed her one of 
the studs which had become loose shot out 
& struck her bicycle with such force as to 
overturn it, & pltf. was thrown to the ground 
& injured. The studs were inserted in the road 
by defts. as the highway authority under the 
powers conferred on them by Road Traffic 
Act, 1930 (c. 43), s. 48, for the purpose of 
regulating the traffic, & there was evidence 
that the particular stud had been defective 
for some time. In an action brought by pltf. 
for damages for personal injury defts. con- 
tended that the stud formed part of the 
highway, & that pltf. had not proved mis- 
feasance, for which alone a highway authority 
could be held liable : — Held : assuming, but 
without deciding, that the stud was physically 
part of the highway, the placing therein of the 
stud in such a manner that it became defective 
amounted to the placing of a nuisance on the 
highway, & defts. could not take advantage 
of the cases which dealt Vi tli maintenance of 
the highway, because the stud was not 
brought on to the highway as part of the 


maintenance of the highway under the 
Highway Act, 1835 (c. 50), but for the pur- 
poses of traffic direction under the powers 
conferred on defts. by Road Traffic Act, 
1930 (c. 43). — Skilton v. Epsom & Ewell 
Urban District Council, [1937] 1 K. B. 
112 ; [1936] 2 All E. R. 50 ; 106 L. J. K. B. 
41 ; 154 L. T. 700 ; 100 J. P. 231 ; 52 
T. L. R. 494 ; 80 Sol. Jo. 345 ; 34 L. G. R. 
389, C. A. 

Annotation : — Gonad. Newsome v. Darton Urban District 
Council, [1938] 3 All E. R. 93. 

1268. Add, Annotation : — Refd. Oldham v, Sheffield 
Corpn. (1927), 136 L. T. 681. 

1270. Add, Annotations : — Refd. Skilton v, Epsom 
& Ewell Urban District Council, [1937] 1 
K. B. 112 ; Newsome v. Darton Urban 
District Council, [1938] 1 All E. R. 79. 

1274. Add, Annotations : — Consd. Skilton v. Ep- 
som & Ewell Urban District Council, [1937] 
1 K. B. 112 ; Newsome v. Darton Urban 
District Council, [1938] 1 All E. R. 79. 

1278. Add. Annotation : — Refd. Oldham v. Sheffield 
Corpn. (1927), 136 L. T. 081. 

1280. Add. Annotation : — Refd. Oldham v, Sheffield 
Corpn. (1927), 136 L. T. 081. 


[1931] 1 D. L. It. 301 ; 66 O. L. R. 
133.— CAN. 


k (p. 404) Wi. Safety platform .] 

— Pltf. while driving a motor car at 
night was injured by colliding with a 
safety island or platform which, under 
authority given deft, city by its charter, 
had been placed by it on the street for 
the use of persons using tram oars. 
The Judge held that the platform was 
a “ trap,” because of the fact that it 
differed very little in colour, if at all, 
from the rest of the highway ; 8c he 
awarded pltf. damages. Deft, ap- 
pealed : — Held : the appeal should be 
allowed, since the platform was 
properly placed, & there was no 
evidence that deft. *8 failure to furnish 
more light at or near the platform 
than it did supply or to paint the 
platform amounted to misfeasance 
which left the highway in disrepair. — 
Knight v. Winnipeg, [1930] 1 

W. W. R. 234 ; 1 D. L. R. 874 ; 38 
Man. L. R. 430.— CAN. 

k (p. 404) viii. Defective culvert .] 

— A municipality Is not liable for 
damage caused by a defective culvert 
which had been covered with planks, 
subsequently removed by a third 
party. — Doughty v. Dungannon 
Township, [1938] 4 D. L. JEt. 209 ; 
O. R. 684 ; 8 F. L. J. (Can.) 116.— 
CAN. 

k (p. 404) ix. Ridge in sidewalk .1 

— Pltf. was Injured by a fall caused by 
her stumbling on a ridge on a side- 
walk which resulted from the sinking 
of one of the concrete slabs. Deft, 
city had endeavoured to remedy the 
defect hy chomporing : — Held : the 
sidewalk was not in " reasonable 
repair," within sect. 320 (1) of Van- 
couver Incorporation Act, 1921, 2nd 
Sees., c. 55, as amended by 1936, 
c. 68, s. 26, 8c the city was liable 
thereunder in damages.— -Gregson v. 
Vancouver City, [1939] 1 W. W. R. 
347.— CAN. 


oo i. .] — Where an accident 

results from lack of repair of a road, 
a presumption arises, without evidence 
that the municipality responsible for 
the road had notice of its condition, 
that the statutory duty to repair has 
been neglected. — Rea v. Municipality 
op Minto, [19251 3 D. L. R. 523 ; 
T19251 W. W. R. 657 ; 35 Man. L. R. 
190.— CAN. 

oo 11. .1 — In an action agatnpt a 

own for damages for injuries resulting 


from falling on a slippery sidewalk : — 
Held : the town which had received 
oral notice of the accident within 
24 hours thereof had not been preju- 
diced by the failure to give written 
notice of the accident within the time 
stipulated by sect. 627 (3) of Municipal 
Aot, & there was reasonable excuse 
within the meaning of seot. 628 of said 
Aot for the delay in giving the written 
notice. — O’Brjtkn v. Dauphin Town, 
[19301 1 W. W. U. 907 ; 3 D. L. It. 
330.— CAN. 


PART VIII. SECT. 5, SiTB-SECT. 1.— 
B. (a). 


1274 ii. .] — 3'acobson v. 

Municipal District Crown, [1930] 1 
D. L. R. 847.— CAN. 


1282 ii. Injury to 

unlicensed driver .] — The fact that a 
taxi driver has not obtained the 
chauffeur’s porrnit from the chief of 
police, & has not procured the driver’s 
licence required by deft, city’s byelaw, 
does not affect the liability of the city 
for injuries caused him by Its negligence 
in allowing an obstruction, e.g., a 
barrier around repairs, to remain on 
a highway without guarding it 
sufficiently with warning signs or 
lights. — B urchill v. Vancouver City, 
[1932] 1 W. W. R. 641 ; 3 D. L. R. 
287 ; ajfd., [1932] B. C. R. 620; 4 
D. L. R. 200.— CAN. 

1289 I. Damage to adjoining 

owners — Construction of road causing 
Hood.] — Municipality: — Held: liable. 
—Meier v. Franklin, Limprkoht v. 
Franklin, Streich v. Franklin 
(Man.), [1926] 3 D. L. R. 433 ; [1926] 
2 W. W. R. 330.— CAN. 


1289 ii. Negligent construc- 

tion of ditches causing flood. ] — 8t ad nick 
r. Bifrost Municipality, [1927] 4 
D. L. R. 61 ; [1927] 3 W. W. R. 49 ; 
37 Man. L. R. 26.— CAN. 


1289 ill. Road materials 

carried into raceway by violent storm.] 
— Held : defts. were not liable. — 
Snook v. Brantford Town Council, 
(1856), 14 U. C. R. 255.— CAN. 


q (p. 408) I. — •■ " .] — Deft. 

municipality when In pursuance of its 
statutory powers it was constructing 
a sewer along the side of a highway 
erected a barricade of planks against 
which the earth taken from the 
excavation was piled up. The barri- 
cade Sc the pile of earth oocupled so 
muoh of the sidewalk that a path only 
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18 inohes wide was left behind the 
barricade for the use of pedestrians. 
Owing to ordinary rainfall & the 
moist character of the earth so piled 
up, there was a seepage of water 
carrying slimy particles of clay through 
the spaces between the planks resulting 
In the surface of the pathway becoming 
dangerously muddy & slippery. Pltf. 
while walking along the pathway 
slipped on said surface & was seriously 
injured : — Held : deft, had created 
& continued a nuisance which was the 
proximate & sole cause of pltf.’s 
injuries. — Watts v. District of 
Burnaby (B. C.), [19291 4 D. L. R. 
142 ; 2 W. W. Ii. 612. — CAN. 

r (p. 408) i. Highway repaired 

vrlih inflammable material .] — While pltf. 
was driving a motor car along a side 
road, which although a legal highway 
was not often used, the rear wheels of 
the car suddenly sank down & tho ear 
became Immovable. It then caught 
fire 6c was totally destroyed. The 
loam underneath the surface of the 
road was found to be on fire, although 
tho surface appeared to be intact & 
there was nothing to Indicate that the 
sub-surface was in the condition in 
which it actually was : — Held : taking 
into consideration all of the circum- 
stances, Including the locality, general 
nature of the soil 8c materials at hand, 
& the extent of the use of the road, the 
fact that deft, municipalit y used loam 
or swamp earth of an inflammable 
nature in constructing the road did not 
constitute negligence on its part. — 
Conroy v. Spruce Grove, Municipal 
District of. [19311 1 D. L. R. 555 : 
[1930] 3 W. W. R. 005 ; 25 Alta. L. R. 
193.— CAN. 

r (p. 408) ii. Upheaval of road 

— Construction according to expert 
opinion.] — Held : no misfeasance.— 
TRUEMAN V. R., Dewan v. R., [1932] 
O. R. 703 ; 4 D. L. U. 676. — CAN. 

r (p. 408) Hi. Omission to take 

precautions during repair .] — Omission 
to take precautions while repairing a 
highway is misfeasance 8c not non- 
feasanoe. — C rawford v. Franklin 
Municipality, [1924] 3 D. L. R. 964, 
—CAN. 

r (p. 408) iv. Street level raised — 

Adjacent property damaged .] — Injury 
to property resulting from raising the 
street level under statutory authority 
Is not actionable by virtue of Halifax 
City Charter, s. 528. — Stonkman v. 
Halifax, [1936] 2 D. L. R. 504 ; 10 
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1290a. Road raised — Dangerous drop on to 

adjoining land.] — Where a danger has been 
created on a highway by something done on 
the highway & not by anything done on the 
adjoining land, the owner of the adjoining 
land is not bound to make any alteration on 
or to his land to do away with that danger. 
Thus, where, in consequence of a highway 
having been made up by a highway authority, 
the level of the adjoining land, which is 
unfenced, has been lowered so as to cause a 
dangerous drop from the edge or kerb of the 
reconstructed highway, & a pedestrian slips 
down from the highway on to the adjoining 
land & is thereby injured, the owner of the 
adjoining land is not liable, but the highway 
authority is. — Nicholson v. Southern Ry. 


Co. & Sutton & Ohbam Urban District 
Council, [1935] 1 K. B. 658 ; 104 L. J. K. B. 
205 ; 152 L. T. 349 ; 99 J. P. 141 ; 61 T. L. R. 
210 ; 79 Sol. Jo. 87 j 33 L. G.R. 140. 

1810. Add. Annotation : — Reid. Blundy, Clark & 
Co. v. London & North Eastern By. Co., 
[1931] 2 K. B. 334. 

1820. Add. Annotation : — Consd. Newsome v. Dar- 
ton Urban District Council, [1938] 3 All E. R. 
93. 

1322. Add. Annotation : — Consd. Skilton v. Epsom 
& Ewell Urban District Council, [1930] 2 
All E. R. 50. 

1827. Add. Annotation : — Refd. Rudd v. Elder 
Dempster & Co., [1933] 1 K. B. 500. 


Part IX. — Nuisances and Remedies. 


1830a. Enclosing high way J — R. v. 

Ogden (1702), Fortes. Rep. 251 ; 7 Mod. Rep. 
46; 02 E. R. 839. 


1340. Add. Annotation: — Refd. Rudd v . Elder 
. Dempster & Co., [1933] 1 K. B. 500. 


M. P. R. 466 ; 6F.L. J. (Can.) 53.— 

CAN. 

r (p. 408) ▼. Slippery sidewalk.] 

— Deft^ municipality is a mining centre. 
The topographical features are rough 
& rugged & great changes in elevation 
occur in a very short distance. 
Because of the practically prohibitive 
expense of putting the sewer pipes 
underground they are carried on the 
surface along the front of the lots & 
boxed in. The top planking of the 
boxing is used as a sidewalk or foot- 

E ath. Because of the elevation of 
ouses above roadways steep narrow 
stairways of different heights bad been 
constructed to permit householders to 
reach the roadways. The top step 
was at the boxing (or sidewalk). 
There had been removal of rock in 
front of a house in an attempt at 
levelling for road purposes & this 
removal had caused a drop that 
necessitated suoh steps. At the point 
in question there were five wooden 
steps, including the top stop & one on 
the ground. The top step was about 
5 ft. in length & the lower ones about 
4 ft. The vertical height was about 
3 ft. From the top of these steps pltf. 
fell on an evening in March. The light 
was good & there was no hindrance of 
vision. Pltf. , who was carrying certain 
articles, knew the locality. Taylor, J . , 
found that the steps were not of faulty 
construction but also found that their 
slippery condition was the cause of the 
accident &, therefore, gave judgment 
for pltf . : — Held : although It could- not 
be said that the trial judge’s finding 
as to tho construction or the steps was 
against the evidence, yet. on the other 
hand, the mere fact, if it were a fact, 
that the sidewalk or steps were slippery 
did not prove negllgenoe on the part 
of deft. & did not even impose on deft, 
the onus of explanation, 8c, sinoe the 
onus which rested on pltf. of proving 
negligence had not been discharged, 
the action must be dismissed. — 
McNamara v. • Fun Flon Municipal 
District, (19381 1 W. W. R. 807 ; 2 
D. L. R. 649.— CAN. 

r (p. 408) vt. Truck breaking 

culvert — Culvert icett constructed .] — 
Pltf. 's motor truck, loaded with gravel, 
broke off the end of one of the planks 
of a culvert on a highway & the truck 
was damaged : — Had : there was no 
evidence of misfeasance. The culvert, 
which was built about thirty years 
ago, had been constructed in accord- 


ance with the requirements of safety as 
they then existed ; the fact that it had 
lasted so long was evidence that it had 
been well constructed. — Walker v. 
Whitewater Rural Municipality, 
[1938] 2 W. W. R. 167.— CAN. 


•k. Road under repair by Minister of 
Highways. J — Held : as long as the 
pair is T 


work of construction or repa 


i being 


carried on, the highway 1 b removed from 
the direction, control & management 
of the municipality, which 1 b not liable 
to travellers for damages resulting 
from its Btate of repair until the high- 
way 1 b again under its oontrol & man- 
agement. — H ors field v. Can a Rural 
Municipality No. 214, [1925] 2 

D. L. R. 874 ; [1925] 1 W. W. R. 

1067 ; 19 Bask. L. R. 378.— CAN. 


»o. Who may sue — Accident to car — 
Quest of driver — Condition of road un- 
known to driver. \ — A passenger accept- 
ing a ride in another’s car, for the 
express purpose of testing it on a 
rough road, cannot recover for an 
injury incurred by reason of the con- 
dition of the highway unknown to the 
driver. — K arbkrg v. Grantham Town- 
ship, [1936] 1 D. L. R. 221.— CAN. 


PART VIII. SECT. 6, SUB-SECT. 1.— 
B. (o). 

1800 ix. .} — A municipal oorpn. 

is not liable for injury caused by 
failure to make minor repairs to a 
street, but is liable if the damage 
occurs through negligence or fault In 
the original construction, Sc if it can 
be shown that the construction in the 
first place by those who were re- 
sponsible for it was of a negligent, 
improper, or faulty description, they 
will be liable if damages result. — 
Stewart v. Monoton (1925), 53 

N. B. R. 427.— CAN. 

si. Acts of inhabitants .) — A muni- 
cipality cannot be held liable on the 
ground of misfeasance because of the 
acts of Its inhabitants where there is 
no evidence that in doing the acts 
complained of they were acting on 
behalf of the municipality & not merely 
for their own convenience. — Danbrrg 
& Danbkrg v. Camwood Village, 
[1932] 2 W. W. R. 320.— CAN. 


PART IX. SECT. 1/ SUB-SECT. 1.— A. 
k i. Obstruction on part not used 

Sr. <18,4) ' 
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*m. Obstruction permitted — Duty of 
person causing obstruction to provide 
lights at night.) — Hervky v. French 
(1839), 4 Ont. Dig. 7433.— CAN. 


PART IX. SECT. 1, SUB-SECT. 1.— D. 

•n. Areas forming part of side- 
walk — Left uncovered.)-— On a dark 
night one of pltfs., wife of her ©o- 
pltf., stepped into an area, one of 
several, in the sidewalk of a street 
In a town & was injured. The areas 
were constructed as part of a building 
adjacent to the sidewalk & were for 
the benefit of the owners or tenants 
of the building. No authorisation by 
the town oorpn. for the construction 
of the areas was shown, but it appeared 
that, sinoe the year 1900, the corpn. 
had looked after the coverings of the 
areas, treating them as part of the side- 
walk. Before the accident, the area 
Into which pltf. stepped had been 
covered with a plank, but on the night 
of the accident it was uncovered : — 
Held : the town corpn.. having know- 
ledge of the condition, & having taken 
no steps to dose the areas, or to see 
that they were adequately protected, 
were liable to pltfB. — MoMichael v. 
Goderich Town, [19281 4 D. L. R. 
536 ; 62 O. L. R. 547, —CAN 

so. Lift forming part of pavement — 
WeU of lift incuiequateiv fenced .) — 

H ATMAN V.OlTY PROPERTY INVESTMENT 

Trust Corpn., Ltd., [1929] S. C. (H. L.) 
65. — SCOT. 


■p. Petrol pump .] — British Ameri- 
can Oil Co. v. shurb (Ont.), [1929] 

3 D. Lu R. 119.— CAN. 

st. Truck on footpath .} — McVeigh v. 
Smith Transport, Ltd. (1935), 5 
F. L. J. (Can.) 4.— CAN. 

»v. Guard wire round park strip .} — 
Guard wire round a park strip of the 
sidewalk, to prevent rt being trampled 
on, is not necessarily a nuiaanoe so as 
to make the municipality liable if the 
pedestrian stumbles over it. — Rosen 
v. Kitchener, [19351 4 D. L. R, 644 ; ’ 
O. R. 522.— CAN. 


sw. Fall of post — Negligence — IAmi - 
ation of action .] — A wooden stenpost 
irected by deft, city on a boulevard 
tear a street comer fell 8c injured pltf. 
js she was walking towards her apto- 
Qobile after visiting friends who lived 
tear the highway. The part of the 
►oulevard where the post stood was 
way from the travelled part of the 
Jghway or street. The city a — * 
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1363. Add. Annotation : — As to( 1 ) Consd. Wilchick 
v. Marks & Silverstone, [1934] 2 K. B. 56. 

1364. Add. Annotation : — Consd. Wilchick v. Marks 
& Silverstone, [1934] 2 K. B. 56. 

1366. Add. Annotation : — Refd. Wilchick v. Marks 
& Silverstone, [1934] 2 K. B. 56. 

1367a. Liability of occupier.] — The 

servant of a coal merchant delivering coke 
at the house of R. on the instructions of 
R.’s servant opened a cellar flap in the pave- 
ment opposite R.’s house Sc left it open Sc 
unguarded for a short time. Pltf. fell into 
the opening Sc was injured. In third-party 
proceedings between joint tortfeasors for an 
indemnity or contribution : — Held : on the 
true interpretation of Law Reform (Married 
Women & Tortfeasors ) Act, 1935 (c. 30), 
s. 6 (2), the ct., exercising a judical discretion, 
had to determine what, on the facts, was a fair 
division of responsibility between the parties, 

Sc on that basis the damages should be 
apportioned as to nine-tenths against the coal 
merchants Sc one-tenth against R. — Daniel v. 
Rickett, Cockerell Sc Co., Ltd. & Ray- 
mond, [1938] 2 K. R 322 ; [1938] 2 All E. It. 
631 ; 107 L. J. K. B. 589 ; 159 L. T. 311; 

54 T. L. R. 756 ; 82 Sol. Jo. 353. 

1369a. Fireplug — Projection above pavement — 
Liability of water company.] — A fireplug had 
been lawfully fixed in a footpath by defts. 
Originally the top of the fireplug had been 
level with the pavement, but m consequence 
of the ordinary wearing away of the foot- 
path the fireplug projected half an inch above 
the level of the pavement. The fireplug 
itself was in perfect repair. Pltf., whilst 
passing along the footpath, fell over the fire- ; 
plug & was hurt : — Held : as the fireplug | 
was in good repair, & had been lawfully 
fixed in the footpath, no action by pltf. 
would lie against defts. — Moore v. Lambeth 
Waterworks Co. (1886), 17 Q. B. D. 402 ; 

55 L. J. Q. B. 304 ; 55 L. T. 309 ; 50 J. P. 
756 ; 34 W. R. 559 ; 2 T. L. R. 687, C. A. 

Annotations : — Apld. Thompson v. Brighton Corpn., Oliver v- 
Horahain L. B., (1894] 1 Q. B. 332. Consd. Hartley v- 
Rochdale Corpn.. [1908] 2 K. B. 594. Apld. G. O. Rv. v 
Hewlett, [1916] 2 A. C. 51 1 . Consd. Withington v. Bolton 
Borough Council, [1937] 3 All E. R. 108. Refd. R. v. 
Poole Corpn. (1887), 19 Q. B. D. 602 ; Steel v. Hartford 
L. B. (1891), 60 L. J. Q. B. 256 ; Dawson v. Bingloy 
U. D. C. (1910), 75 J. P. 17 ; Papworth v. Battersea B. C. 
(1914), 79 J. P. 105. 

1372a. Liability of water company.] — 

A water co., at the request Sc expense of the 
owner of a house, laid down a service pipe 
leading from their main under the street 
into the house, in which they placed a stop- 
cock for the purpose of regulating the supply 
of water. This stop-cock was protected by 
a cover or guard-box let into the pavement, 
which was provided with a lid or flap. 
Owing to the hinge of the lid or flap being out 
of repair, it projected above the pavement. 
Sc pltf. while passing along the street tripped 
over it & sustained injury. The apparatus 
could n ot be repaired without being removed, 

to have been negligent In not repairing 
the post : — Held : the case was not 
one of nuisance, tho post in situ did not 
interfere with the public's use of the 
highway & pltf. was not on city pro- 
perty when the post fell ; the case 
was one of negligence to repair within 
the meaning of sect. 26 of Vancouver 
Incorporation Act, 1921, Amendment 
Act, 1936, c. 68, & since the action bad 


or removed without breaking up the pave- 
ment. The jury found that there was 
negligence on the part of those who were 
liable for the repair of the hinge : — Held : 
the co., who alone had power to break up the 
street for the purpose of repairing the guard- 
box, were responsible for its repair, Sc liable 
in respect of the injuries sustained by pltf. — 
Chapman v. Fylde Waterworks Co., 
[1894] 2 Q. B. 599 ; 64 L. J. Q. B. 15 ; 71 
L. T. 539 ; 59 J. P. 5 ; 43 W. R. 1 ; 10 
T. L. R. 580 ; 38 Sol. Jo. 629 ; 9 R. 582, C. A. 

Annotations : — Consd. Colne Valley Water Co. v. Hall (1907), 
96 L. T. 395. Distd. Stacey e. Gas Light & Coke Co., 
Metropolitan Water Board & West End Tailoring Co. 
(1910), 9 L. G. R. 174. Consd. Batt v. Metropolitan Water 
Board, [1911] 2 K. B. 965. Refd. Grand Junction Water- 
works Co. v. Rodocanachl. [1904] 2 K. B. 230. 

1378a. In contravention of City Police Act, 

1839, c. xciv, s. 35 (7) — Claim of right.] — 
Curtis v. Geeves, No. 641a, ante. 

1379a. Non-repair of forecourt.] — Owens v. Scott 
< fc Sons (Bakers), Ltd., Sc Wastall, [1939 | 
3 All E. R. 663. 

1380a. Overcrowded Inn yard — Vehicles left In 
highway.] — An innkeeper had for some years, 
when his yard was full, placed the vehicles 
of his guests on a triangular piece of ground 
at the corner of two streets. This piece of 
ground having been ascertained to be part 
of the highway : — Held : deft, was rightly 
convicted of an obstruction under Highway 
Act, 1836 (c. 50), s. 72.— Goring v. Bar- 
field (1864), 4 New Rep. 284. 

1381a. .] — A person placing a dangerous 

obstruction in a highway, or in a private road 
over which persons have a right of way, is 
bound to take all necessary precautions to 
protect persons exercising their right of way ; 
& if he neglects to do so, is liable for the 
consequences. — Clark v. Chambers (1878), 
3 Q. B. D. 327 ; 47 L. J. Q. B. 427 ; 38 L. T. 
454 ; 42 J. P. 438 ; 26 W. R. 613. 

Annotations : — Consd. Bull v. Shoreditch Corpn. (1902), 67 
J. P. 37 ; ltuotf v. Long, [1910J 1 K. B. 148. Apld. 
Glasgow City Corpn. v. Taylor, 119221 1 A. C. 44. Reid. 
A.-G. v. Tod-Hoatly & Brownrigg (1879), 76 L. T. 174 ; 
Tolhausen v. Davies (1888), 69 L. T. 436 ; McDowail v. 
G. W. Ry., [1902] 1 K. B. 618 : Latham v. Johnson & 
Nephew, [1913] 1 IC. B. 398 ; Culkfn r. Me Fie <Sr Sons. Ltd., 

1 1 5)39 J 3 All E. R. 613. 

1383. Add. Annotation : — Refd. Polkinghorn v. 
Lambeth Borough Council, [1938] 1 All E. R. 
339. 

1384a. .] — A person claiming to bo tho owner 

of the soil of a piece of land , forming part of a 
towpath over which the public had a right of 
way on foot & a right of towage, erected posts 
which did not substantially interfere with tho 
user of the way by foot passengers, but would 
to some extent obstruct the towing of barges 
by means of ropes. The A.-G. on the relation 
of an Urban District Council brought an 
action for a declaration that the posts were 
an obstruction to the public highway Sc a 
public nuisance Sc for an injunction :—Held : 
although the public have a right to use the 
whole of a public right of footpath, the ct. 
will not interfere with a technical obstruc- 


unlightod at night, then, although It he 
upon that part of the street that has 
been determined, under Municipal 
( Corpus Act, as a footway only, the 
local authority is not absolved from 
liability for damages arising from a 
collision with such unlightod obstruc- 
tion. — OuiEit v. Christchurch City 
Cohpn., [1938] N. Z. L. R. 760 ; 14 
N. Z. L. J. 295. — N. Z. 


not been brought within the three 
months limited thereby it must be 
dismissed.'— L ong v. Vancouver C’jty, 
[1938] 2 W. W. It. 343.— CAN. 
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it, Electric power pole .) — If an 
obstruction to a highway lawfully 
erected by the local authority be a 
nuisance, such as an electric-power pole 
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tion which does not substantially interfere 
with the use of the way, particularly if, in all 
the circumstances of the case, the obstruction 
results in the way being made more con- 
venient or commodious for the public ; but 
as the posts might be dangerous at night, if 
not lighted, & would interfere with the right 
of towage, pltfs. were entitled to a declaration 
& an injunction. — A.-G. v. Wilcox, [1938] 
Ch. 934 ; [1938] 3 All E. B. 367 ; 159 L. T. 
212 ; 54 T. L. R. 985 ; 82 Sol. Jo. 566 ; 36 
L. G. R. 593. 

1384b. Bollard on refuge — Failure to light.] — An 

illuminated bollard at one end of a tram 
refuge had been damaged in an accident. 
Deft, council had placed a light upon it, but 
this light had, for some unexplained reason, 
gone out. As a result of this, pltf.’s motor 
car collided with the bollard, & pltf. was 
injured : — Held: deft, council, having erected 
the refuge & bollards, were under a con- 
tinuing duty to keep them adequately lighted. 
They were, therefore, liable to pltf. in respect 
of the injury he had sustained. — Polking- 
horn v. Lambeth Borough Council, [1938] 
1 All E. R. 339 ; 158 L. T. 127 ; 102 J. P. 
131 ; 54 T. L. R. 345 ; 82 Sol. Jo. 94 ; 36 
L, G. R. 130, C. A. 

1391. Add. Annotations : — Refd. Williams v. Larsen 
(1928), 21 B. W. C. C. 339 ; Templeton v. 
Farkin & Co. (1929), 140 L. T. 519. 

1399. Add. Annotation : — Dlstd. Oldham v. 

Sheffield Corpn. (1927), 136 L. T. 681. 

1404. Add. Annotation : — Consd. Newsome v. Dar- 
ton Urban District Council, [1938] 3 All E. R. 
93. 

1405. Add. Annotation : — Consd. Withington v. 
Bolton Borough Council, [1937] 3 All E. R. 108. 

1408a. Subsidence of fllled-in trench.] — In July, 
1933, defts., who were the local sanitary 
authority as well as the local highway 
authority, had made a trench in a highway 
for the purpose of executing certain drainage 
work. The excavation was filled in, & in 
1936, when the surface was tar-sprayed & 
chippings were rolled in with a steam-roller, 
the surface was said to be level. In 1936, a 
depression had formed at the place where the 
work had been done, & the jury found that the 
highway at this place was dangerous to those 
using it with due care. The jury also found 
that, although the original work was executed 
without negligence, the dangerous con- 
dition was due to the work of defts., <fc that 
defts. were negligent in not discovering & 


taking steps to remedy the danger. Pltf., 
having been thrown from his bicycle & 
injured by reason of the subsidence of the 
road at the place in question, brought an 
action against defts. as the authority 
responsible for the repair of the road : — 
Held : there was a duty on defts. as the 
sanitary authority to make good the inevit- 
able subsidence resulting from their work in 
1933. They were negligent in not discover- 
ing, <fc in not taking steps to remedy, the 
danger, & this negligence amounted to mis- 
feasance. — Newsome v. Darton Urban 
District Council, [1938] 3 All E. R. 93 ; 
159 L. T. 153 ; 102 J. P. 409 ; 64 T. L. R. 
945 ; 82 Sol. Jo. 520 ; 36 L. G. R. 606, C. A. 

1412a. Failure to open — Non-repair — Interference 
with navigation.] — S. & R. Steamships, 
Ltd. v. London County Council (1938), 82 
Sol. Jo. 353. 

1414. Add. Annotation : — Consd. Harper v. Haden 
& Sons (1932), 102 L. J. Ch. 6. 

1435a. Street traders — Licence — Application to 
renew — Duties of borough council.] — (1) The 
* remedy by appeal to petty sessions given by 
* London County Council (General Powers) 
Act, 1927 (c. xxii.),s. 35 (2), to a street trader 
who is aggrieved by the refusal of the renewal 
of his licence as a street trader is equally 
beneficial, convenient & effectual as mandamus 
would be. Mandamus will therefore not lie 
to a Metropolitan borough council tt> compel 
them to hear & determine a street trader’s 
application for renewal of a licence. 

(2) In deciding such applications, the 
council is an administrative body, not a 
judicial one ; it may therefore properly take 
into account a report of a committee, & its 
decision will not be invalidated merely by the 
fact that some members taking part in it 
were not present at an earlier meeting when 
the applicant was heard. 

(3) Semble : the Act does not contemplate 
the calling of evidence before the council 
on such applications ; but the justices at 
petty sessions who hear an appeal can 
conveniently hear such evidence as may be 
necessary. — R. v. Lewisham Oorpn., Ex p. 
Jackson (1929), 93 J. P. 171; 73 Sol. Jo. 
318 ; 27 L. G. R. 416, D. C. 

1435b. Refusal to renew — Appeal to 

petty sessions — Evidence.] — R. v. Lewisham 
Corpn., Ex p. Jackson, No. 1435a, ante. 

1435c. Mandamus.] — R. v. Lewi- 

sham Corpn., Ex p. Jackson, No. 1435a, ante. 


PART IX. SECT. 1, SUB-SECT. 1.— I. 

•t. Use of street as golf course A — 
Part of the golf course used by deft. 
3lub was land which was shown on a 
*eglstered plan of subdivision as a 
treet. Under the governing legisla- 
tion, the dedication of said land as a 
public street was effective forthwith on 
"egistration of ’the plan. The street 
was never graded or used aa a street, 
& there were golf tees, greens, etc., 
yheroon. After the street had been so 
used for a number of years, pltf. 
bought a tract of land bounded by the 
street & erected a small house thereon 
In which he lived. Pltf. complained 
.hat many golf balls were driven on to 
his property & that players trespassed 
yheroon in search of the bails & that he 
was obstructed by said use by the club 
of said land in Ids right to use It as a 
publio street. Pltf. asked for damages 


& an order for the removal of the tees, 
etc., as against both the golf club & 
the municipality Sc tor an Injunction 
restraining the club’s members from 
playing on the street : — Held : the 
club should be enjoined against using 
the street as part of its golf oourse 
& ordered to restore It to its normal 
state. — C hib w ell v. Oharleswoop Sc 
Alcrest Golf Club, Ltd., Rural 
Municipality (No. 2), [19371 1 

W. W. R. 177 ; 1 D. L. R. 776 ; 44 
Man. L. R. 469 ; 6 F. L. J. (Can.) 244. 
—CAN. 

PART IX. SECT, t, SUB-SECT. 1.— 
K. (o) 1. 

tv. Street traders — Licence — “ Article 
or thing ” — What included A — Held : a 
live pig was an “ article or thing ” 
within Street Trading (Regulation) 
Act (Northern Ireland), 1929, s. 1 (1).— 
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R. (U. D. C. OF PORTAPOWN) t>. 
Armagh Chairman Sc Justices, [1931] 
N. 1. 209.— IR. 

sw. Construction of bye- 

law.) — A street trader, who held no 
permit from the chief qpnstable, 
hawked fruit Sc vegetables from a cart 
in various streets in E. which he visited 
usually twice a week. On arrival at 
each street he cried his wares. Sc when 
customers came he stopped his cart. 
The cart remained standing, sometimes 
for a period of over half an hour, until 
the last of the customers was served. Sc 
the trader then moved on. In a 
prosecution for infringing a bye-law : — 
Held : accused did not carry on busi- 
ness on a stanoe, within the bye-law, 
in reepeot that he did not occupy a 
permanent position where he waited 
tor customers. — Grieve v. Mahpotr 
SON, [1933] S. O. (J.) 65.— SOOT 
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1435<1. Liability lor trading without — 

Notwithstanding legal Impossibility of grant.] 

— (1) The fact that a borough council is pre- 
cluded by the existence of Sunday Observance 
Act, 1077 (c. 7), from granting a licence for 
street trading on Sunday does not render 
impossible the conviction for trading without 
a licence of a trader who in fact trades on 
Sunday without a licence. 

(2) An information for so trading may be 
laid by a person duly authorised on behalf 
of the council, such as a solr.’s managing 
clerk, instructed by the Town Clerk, though 
not himself an officer of the council. — Baars 
v. Keep, Brooks v. Kensington Borough 
Council (1931), 145 L. T. 260 ; 95 J. P. 153 ; 
47 T. L. R. 430 ; 75 Sol. Jo. 511 ; 29 L. G. R. 
400 ; 29 Cox, 0. C. 315. 

1435e. Information — By whom 

laid.] — Baa rs v. Keep, Brooks v . Kensing- 
ton Borough Council, No. 1435d, ante . 

1435f. Movable receptacle occupy- 

ing stationary position.] — Applt., riding a box- 
tricycle, patrolled certain streets five times 
a day offering for sale ice-cream, & at times 
halted for some twenty minutes at a school 
where he knew he should find, A did find, 
customers among the children. He did not 
hold a licence. He was charged A convicted 
of selling the ice-cream from a “ receptacle 
occupying a stationary position ” contrary 
to sect. 30 of the London County Council 
(General Powers) Act, 1927. The proviso 
to the sect, enacted that it should not apply 
to a person selling, etc., any article from any 
receptacle which he ordinarily moved from 
lace to place in pursuit of A while conducting 
is trade : — Held : the proviso applied A no j 
offence had been committed. — Taylor v. 
Townend, [1938] 2 K. B. 198 ; [1938] 1 All 
E. R. 336 ; 107 L. J. K. B. 403 ; 158 L. T. 
247 ; 102 J. P. 163 ; 54 T. L. R. 343 ; 82 
Sol. Jo. 150; 30L.G.R.199; 30 Cox C.C. 655. 

1435 g. Refusal to grant — Appeal — 

Discretion of magistrate.] — An appeal was 
brought to a ct. of summary jurisdiction 
under sect. 35 (2) of the London County 
Council (General Powers) Act, 1927, from a 
refusal of a Metropolitan Borough Council 
to grant a street trading licence on the ground 
that the streets named in the application 
were not streets ordinarily prescribed by 
them in street trading licences : — Held : the 
jurisdiction of the ct. was not confined to 
considering whether the streets were or were 
not in fact ordinarily prescribed, but it was 
entitled to consider the question whether, 
notwithstanding that the streets were not 
ordinarily prescribed, a' licence ought never- 
theless to be granted on the merits of 
the particular case. — Fulham Metropolitan 
Borough Council v. Santilli, [1933] 2 

K. B. 357 ; 102 L. J. K. B. 728 ; 149 L. T. 
452 ; 97 J. P. 174 ; 49 T. L. R. 480 ; 31 

L. G. R. 257 ; 29 Cox, O. 0. 668, D. 0. 

1435b. One day licence.] — Resp. sold 

apples from a barrow in a street within the 


Metropolitan Borough of P. It was the 
custom of the P. Borough Council to issue 
one-day licences to street traders, but though 
resp. had been issued with several of these 
licences in the past, he was not in possession 
of one on the day in question. He was 
summoned for selling goods from a barrow 
without a licence contrary to L.C.C. (General 
Powers) Act, 1927, s. 39. The magistrate 
dismissed the summons on the ground that 
the borough council having granted a licence, 
they could dispute its validity ; A also upon 
the ground that the prosecution was instituted 
to test the syfetem of one-day licences A 
was not bona fide : — Held : licences could 
only be granted in accordance with the 
provisions of the Act, A any licence issued 
otherwise was invalid. Resp. had not there- 
fore a valid licence A ought to have been 
convicted. — Dennis v. Willmorh, [1936] 
2 All E. R. 407, D. 0. 

1435J. Removal of refuse — Liability for 

charges.] — The “ other services ** mentioned 
in London County Council (General Powers) 
Act, 1927 (c. xxii.), s. 37, are services ejusdem 
generis as the removal of refuse. 

Applts., a borough council, claimed pay- 
ment of their charges in respect of “ other 
services’* rendered by them to resp., a 
licensed street trader, being charges in 
respect of the general administration of 
Part VI. of the Act dealing with the regula- 
tion of street trading : — Held : in the absence 
-of evidence of the removal of refuse or of 
services ejusdem generis as the removal of 
refuse, applts. were not entitled to recover. — 
Westminster Corpn. v. Armstrong, [1929] 
2 K. B. 451 ; 142 L. T. 263 ; 98 L. J. K. B. 
707 ; 45 T. L. R. 634 ; 94 J. P. 18 ; 27 
L. G. R. 671 ; 29 Cox, C. O. 49, D. 0. 

1436k. Movable barrow — Occupying sta- 

tionary position.] — Cranfikld v. Lawrence 
(1938), 82 Sol. Jo. 873, D. 0. 

1441. Add, Annotations: — Apld. Vanderpant v . 
Mayfair Hotel Co. (1929), 27 L. G. R. 752. 
Consd. Harper v . Haden A Sons, Ltd. (1932), 
102 L. J. Ch. 0. 

1442. Add. Annotation : — Consd. Vanderpant v. 
Mayfair Hotel Co. (1929), 27 L. G. R. 752. 

1443. Add. Annotations : — Consd. Vanderpant v . 
Mayfair Hotel Co. (1929), 27 L. G. R. 752. 
Refd. Harper v. Haden A Sons, Ltd. (1932), 
102 L. J. Ch. 0. 

1447. Add. Annotation : — Consd. Vanderpant v. 
Mayfair Hotel Co. (1929), 27 L. G. B 752. 

1456. Add. Annotations : — Refd. Blundy, Clark A 
Co. v. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401 ; Harper v. Haden 
& Sons (1932), 102 L. J. Ch. 0. 

1457a. Causing horse to shy.] — In an action 

for a nuisance it appeared that pltf. was 
driving at night in a cart drawn by a horse 
along a public highway, when the horse 
shied at a heap of earth A refuse placed by 
defts. on their land adjoining the highway, 
A the cart was upset A pltf. injured. Bvi- 


PART IX. SECT. 1, SUB-SECT. 1.— L. 

r i. Parked ear — lAabUity of 

municipaiitv. 1 — A motor car parked on 
a stmt may constitute a nuisance; 
but in order to render the municipality 
liable for damages caused by such 


ij&anoe it must bave bad actual 
iowledge thereof, or the nuisance 
ust have existed for a time sufficient 
entitle the ct. to bold that the 
unidpality ought to have had know* 
ige thereof & that a further reason* 
»le period had elapsed before the 
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accident within which the muni- 
cipality could hare proceeded to 
remove the nuisance. — -B ertrand v. 


NEURON & VANCOUVER CITY, (1934 ] 
3 W. W. K. 433 ; 49 B. O. R. 150.— 
CAN. 
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dence was tendered by pltf. to prove that 
other horses had shied at the heap on the 
same day : — Held : if the heap was of such 
a nature as to be dangerous by causing horses 
passing on the highway to shy, it was a public 
nuisance. — Brown v. Eastern & Midlands 
Ry. Co. (1889), 22 Q. B. D. 391 ; 58 L. J. 
Q. B. 212 ; 60 L. T. 266 ; 53 J. P. 342 ; 5 
T. L. R. 242, D. C. ; on appeal , 22 Q. B. D., 
at p. 393, C. A. 

Annotation: — Refd. Heath’s Garage r. Hodgoa (1915), 14 
L. G. H. 195. 

1464a. Dangerous condition — Duty of local 

authority to remove.] — Stillwell v. New 
Windsor Corpn., No. 616a, ante. 

1465. After this case add “ See , also , Agriculture 
Nos. 970a, 970b.” 

1473. Add. Annotation : — Consd. Vanderpant v. 
Mayfair Hotel Co. (1929), 27 L. G. R. 752. 

1475. Add. Annotation : — Apld. Vanderpant v. 
Mayfair Hotel Co. (1929), 27 L. G. R. 752. 

1481a. Noise from loudspeaker — Advertisement ol 
entertainment — Information.] — Adams v . 
Baldwin (1935), 79 Sol. Jo. 922, D. C. 

1486. Add. Annotation : — Refd. Deen v. Davies, 
[1935] 2 K. B. 282. 

1500. Add. Annotation : — Consd. Eastbourne 

County Borough v. Puller & Sons (1928), 93 
J. P. 29. 

1500. Add. Citation : — 95 L. J. K. B. 81. 

1511 .Add. Annotation : — Const. Eastbourne 

County Borough v. Fuller & Sons (1928), 
93 J. P. 29. 

1512, Add. Annotations : — Dlstd. McGowan v. Stott 
(1923), 99 L. J. K. B. 357, n. Consd. Ryan 
v. Youngs, [1938] 1 All E. R. 522. Refd. 
Stennett v. Hancock & Peters, [1939] 2 
All E. R. 578, 

1513a. .] — When any one places a motor 

omnibus or other vehicle which is likely to 
skid upon the highway, such person may be 
liable for placing a nuisance upon the road , <fe 
for negligent use of the highway. — Walton 


(Isaac) & Co., Ltd. v. Vanguard Motor 
B us Co., Gibbons v. Vanguard Motor Bus 
Co. (1908), 72 J. P. 605 ; 25 T. L. R. 13 ; 
53 Sol. Jo. 82 ; 7 L. G. R. 349, D. C. 

Annotations: — Overd. Parker v. L. G. O. Oo. (1909), 101 L. T. 
623. Refd. Barnes U. D. C. t>. L. G. O. Co. (1908), 7 
L. G. R. 359 ; Wing v. L. G. O. Co., [1909] 2 K. B. 052. 

1514. Add. Annotations : — As to (4) Consd. Sten- 
nett v. Hancock & Peters, [1939] 2 All E. R. 
578. Generally , Refd. Britannia Hygienic 
Laundry Co. v. Thomycroft (1926), 135 
L. T. 83. 

1514a. Death of driver from heart disease.] — 

A man, who was employed by deft, to drive 
a motor lorry, died while driving the lorry, 
which ran on & injured pltf. The man, who 
appeared to be in sound health, in fact 
suffered from fatty degeneration of the heart, 
but medical evidence showed that, even had 
deceased been medically examined, such 
examination would not have ' indicated any 
liability to sudden collapse. It was con- 
tended that the employer had been negligent 
in allowing his lorry to go on the road 
driven by a man suffering from such a latent 
. disability, or that the lorry in such circum- 

, stances amounted to a nuisance : — Held : 
(1) the employer had not been negligent, as 
the man appeared to be in good health, & 
medical examination would not have dis- 
closed any defect. He was not, moreover, 
under any obligation to have the driver 
medically examined ; (2) there was«no defect 
in the lorry, <fe it was not a nuisance ; (3) the 
accident was due to an act of God. — Ryan v. 
Youngs, [1938] 1 All E. R. 522 ; 82 Sol. Jo. 
233, C. A. 

1519. Add. Annotations: — Dlstd. Noble v. Harrison. 
[1926] 2 K. B. 332. Consd. Reigate Corpn. v m 
Surrey County Council, [1928] Ch. 359. Refd 
Cunard v. Antifyre, Ltd. (1932), 49 T. L.R. 184 ; 
Honeywill & Stein, Ltd. v. Larkin Bros. 
(London’s Commercial Photographers), Ltd., 
[1934] 1 K. B. 191 ; Stennett v. Hancock &> 
Peters, [1939] 2 All E. R. 578. 


PART IX. SECT. 1, SUB-SECT. 1.— N. 

■q. Prickly bush protruding through 
fence.] — Where deft, permitted a gorso 
bush growiug on his laud to project 
over u street. A’ pltf. was injured by 
e thorn of tbe bu.sh penetrating one 
of his eyes : — Held : deTf. was liable. — 
Cull v. Urekn (1924). 27 W. A. L. R. 
62.— AUS. 

■r. Suffering trees to grow — Causing 
obstruction — Madras Local Boards Act.] 
— The allowing of prickly -pear to 
spread on to a road used by the public 
Is a public nuisance within Indian 
Penal Code, s. 2(58.— Be Molaippa 
Goundan 0928), I. L. R. 52 Mad. 79.— 
1NO. 

PART IX. SECT. 1, SUB-SECT. 1.— P. 

ip. Crowds collected by speaking into 
microphone in shop.] — In order to 
constitute the offence of obstructing a 
footpath, within sect. 5 (14) of Police 
Offences Act, 1928, the act complained 
of must in itself be obstructive. Speak- 
ing into a microphone inside a shop, 
with the result that persons gather 
outside the shop bo as to obstruct the 
footpath, does not constitute an offence 
under the sub-sect. — Campbell v. 
Hannafo hd, [1934] V. L. R. 24C : 
40 Argus L. R. 312.— AUS. 

PART IX. SECT. 1, SUB-SECT. 4. 

1501 111. Obstruction of access.] 

— Whether it is or is not unlawful to 


use a locomotive engine In a public 
street depends on the manner & extent 
of the user. In an action for nulHanoe 
by obstructing acoesa to pltf.’s garage 
by the unreasonable user of a loco- 
motive engine & trucks for the purpose 
of delivering to & loading goods 
from the deft. ’a factory: — Held: a 
nuisance had been proved, & an in- 
junction against unreasonable user 8c 
damages should be awarded. — 
McC akron v. Noske Bros. Pro- 
prietary. Ltd. (1929), S. A. S. R. 
433.— AUS. 

PART IX. SECT. 1, SUB-SECT. 0. 

1617 I. Danger to persons on highway — 
Unguarded gap in area ratlings. ]— In 
an action brought by a father against 
(a) a road authority, (6) the proprietrix 
of a simk area, and (c) a police con- 
stable, to recover damages in respect of 
injuries to his pupil son, aged G, pur- 
suer averred that, about 4 p.m. on 
an Oct. afternoon, a motor car collided 
with, & made a large gap in tbe railing 
guarding the area, Sc that the child, 
wbon playing the street about 7.30 p.m. 
after it was dark, fell through the gap 
while it was unguarded, sc was In- 
jured : — Held : pursuer had relevantly 
averred fault against the constable, 
who had left his post where ho had been 
stationed to guard tbe gap ; both the 
road authority & the proprietrix had 
a duty to guard the gap ; pursuer had 
relevantly averred failure ny both in 
that duty as the oause of the accident, 
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In respect that a Jury might And that 
the posting of tbe constable did not 
discharge the road authority of their 
responsibility, & the proprietrix’s 
duty to guard revived when she knew 
that the constable had left his post, 
& further, it did not appear so clearly 
that the proximate cause of tho 
accident was the negligenco of the 
constable that the action must be 
dismissed as against the other two 
defenders,* 8c also, per Lord Anderson, 
in rospect that both the road authority 
8c the proprietrix must be held to 
have delegated their duties to the 
constable Sc therefore to be responsible 
for his negligence. It was for the Jury 
to decide whether the child had been 
guilty of contributory negligence. — 
Stevenson v. Edinburgh Magis- 
trates, [1934] S. C. 220.— SCOT. 

PART IX. SECT. 1, SUB-SECT. 11. 

»t. Encroachment on private street — 
Authorised by Dean of Guild. 1 — The 
proprietors of a building adjoining 
a private street in G., who were, also, 
the owners of the solum of the street, 
applied to the Dean of Guild for 
authority to extend their building over 
part of the foot pavement of the street.. 
The master of works lodged objections 
in the public interest, on the ground 
that, under Glasgow Police Acts, 1806 
to 1924. the Dean of Guild had no 
jurisdiction to sanction an encroach- 
ment on a private street : — Held : 
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1539a. Damage must be caused wilfully.} — Applt. 
was driving a motor lorry laden with bales 
of cotton along the highway. Without any 
fault on the part of applt., the cotton became 
ignited & the lorry was set on fire. Applt. 
promptly did all he could to put the fire out 
& telephoned for the fire brigade. The heat 
of the fire, however, damaged the highway, & 
applt. was summoned under Highway Act, 
1835, s. 72, for causing damage to the high- 
way, & was convicted & fined : — Held : as 
applt. had not wilfully caused the damage, 
but, on the other hand, had done all he could 
to avert it, he was wrongly convicted, & 
the conviction ought to be quashed. — 
Tunnicliffe v. Pickup, [1939] 3 All E. R. 
297. 

1540. Add. Annotation : — Refd. Manchester Corpn. 
v. Farnworth, [1930] A. C. 171. 

1546. Add. Annotation : — Refd. Donovan v. Union 
Cartage Co. (1932), 49 T. L. R. 125. 


1546a. Heap of refuse — Horse frightened.] — Pltf.'s 
horse shied at a heap of road-scrapings placed 
by defts. by the side of a public highway on 
land belonging to them, & personal injuries 
were, in consequence sustained by pltf/s 
wife. Upon the trial of an action brought 
in respect of such injuries, evidence that other 
horses had shied at the same heap, on the 
same day, was rejected : — Held : such evi- 
dence was admissible, for if the heap was 
of such a nature as to be likely to cause 
horses to shy, it was a public nuisance, &; 
whatever showed it to be likely to cause 
horses to shy was evidence for pltfs. — 
Brown v. Eastern & Midlands Ry. Co. 
(1889), 22 Q. B. D. 391 ; 58 L. J. Q B. 212 ; 
5 T. L. R. 284, C. A. 

Annotation : — Reid. Heath's Garage v. Hodges (1915), 14 
L. G. It. 195. 

1569a. .] — A.-G. v. Wilcox, No. 1384a, 

ante. 


nothing in those Acts deprived the 
Dean of Ouild of jurisdiction to grant 
a lining for the erection of a building 
on a private street within the burgh. — 
Saxone Shoe Co.. Ltd. v. Somers, 
[1929] S. C. 232.— SCOT. 

PART IX. SECT. 1, SUB-SECT. 14. 

k i. Broken-down motor ear — Not 
left on highway for unreasonable time — 
Owner not liable.} — Pederson v. Pater- 
son (1916). 31 D. L. It. 368.— CAN. 

sv. House left in street at night — 
Street blocked — Person moving house 
liable.] — Soott v. Caloary & Rtddouk. 
[1927] 2 D. L. Tt. 263 ; [1927 1 1 VV. W R. 
524 ; 22 Alta L. It. 407* — CAN. 

PART IX. SECT. 1, SUB-SECT. 16. 

q i. Contributory negligence — 

Failure to wear adequate footwear .] — 
In an action for damages for injuries 
sustained by slipping on an icy side- 
walk, held that deft, city had not 
negligently permitted snow or Ice to 
remain on the sidewalk ; &, moreover, 
pltf. was guilty of negligenco which 
occasioned or contributed to the 
accident in that the kind of footwear 
which she was wearing was not 
ordinarily adequate to the circum- 
stances. — K night r. Saskatoon, City 
OF, f 193U] 3 W. W. It. 101 ; 4 D. L. It. 
1010.— CAN. 

q ii. .] — In an action 

for injuries sustained through slipping 
on an icy sidewalk : — Held : deft, 
municipality was not grossly negligent 
within sect. 4G9 (3) of Municipal Act, 
R. 8. O., 1927, & pltf. did not exercise 
reasonable care iu going out in the 
dark wearing Oxford shoes with 
rubber heels, but without rubbers or 
overshoes & without the aid of a cane, 
— Burgess v. Southampton Town. 
[1033] O. R. 279 ; 2D. L. R. 582.— 
CAN. 

q iii. Municipality liable only 

for gross negligence.] — The effect of the 
term “ gross negligence " in a statute 
which imposes on a municipality the 
duty of keeping its streets in repair, 
but provides that it shall not be liable 
for injuries resulting from snow or ice 
upon a Bidewalk “ except in cases of 
gross negligence,'* is that its duty in 
oases within the proviso is substantially 
lower than its duty to keep its streets 
free from other defects &, dangers not 
so specified. — J ohnson v. St. James 
Rural Municipality, [1930] 3 

W. W. R. 85 ; 4 D. L. R. 120.— CAN. 

q iv. .] — In an action for 

damages for personal injuries sustained 
by falling on a patch of ice which had 
formed on a sidewalk the night before 
the accident : — Held : the fact that 
deft, city, which under its charter 


is not liable for Injuries so caused except 
in cases of gross negligence had not 
placed sand or cinders on the particular 
patch of ice before the time of the 
accident, nine in the morning, did not 
under all the circumstances constitute 
gross negligence. — Stinson v. Edmon- 
ton City, [1932] 1 W. W. R. 839 ; 
affd ., [1933] 3 W. W. R. 224.— CAN. 

q v. .] — In an action for 

injuries sustained by a pedestrian 
through a fall due to a slippery street : 
— Held : deft, city had been grossly 
negligent in not taking more care to 
prevent such injuries. — Wolfe & 
Wolfe v. Edmonton City, [1932] 1 
W. W. R. 129 ; affd., [1932] 1 W. W. Tt. 
855 ; 3 D. L. R. 370 ; 26 Alta. L. It. 
310. — CAM. 

q vi. .] — In an action 

agaiDst a rural municipality for injuries 
sustained by falling on a sidewalk in a 
village therein of a fe.v hundred people, 
the sidewalk having been made slippery 
by finow : — Held : although the muni- 
cipality did not have any system of 
inspecting such streets during the 
winter & did not remove the snow 
therefrom or sprinkle cinders or sand 
thereon, it was not guiity of “ gross 
negligence " within soct. 626 of Muni- 
cipal Act, R.S.M., 1913. It cannot bo 
“ gross negligence " not to do what it 
is the custom not to do. — Christian- 
son v. Clanwilliam Rural Muni- 
cipality, [1933] 3 W. W. R. 415.— 
CAN. 

q vii. .1 — On appeal from 

the dismissal of an action against a 
city for damages for personal injuries 
caused by falling on an icy sidewalk : — 
Held : there was no evidence of gross 
negligence on the part of deft. : &, 
therefore, since its charter provided 
that the city should not be liable for 
such accidents unless in eases of gross 
negligence, the action failed. — Waller 
v. St. Boniface City, 11935] ? 

W. W. R. 378 ; 4 D. L. H. 135.— CAN. 

q viii. .) — Holland v. 

Toronto City (1925), 59 o. L. It. 628. 
—CAN. 

q lx. .] — Holland v. 

Toronto City, [1927] S. C. R. 242.— 

CAN. 

q x. .] — Murphy v. Ottawa 

City (1928), 63 O. L. R. 248.— CAN. 

q xi. Liability for acts of con- 

tractor.] — City corpn. held liable for 
negligence or contractors in course of 
relaying pavement, whereby rainwater 
was obstructed & flooded premises in 
the street. — Kitchener City v. Robe 
& Clothinu Co., [1925] S. C. R. 106. — 
CAN. 

q xil. From snow plough — 

Municipality not liable.] — A muni- 
cipality is not liable to a pedestrian for 
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injuries due to ice & snow forrnod on 
the sidewalk by the snow plough. — 
Potter v. Sydney Mines, [1936] 1 
D. L. R. 764. — CAN. 

q xiii. fee sanded — <& guarded by 

red lights.] — The highway authority is 
not liable for an accident causod by 
ice & ruts which had been sanded & 
guarded by red lights. — Edgeworth v. 
R., U937] 4 P. L. It. 136 ; O. R. 721. — ■ 
CAN. 

q xiv. .]— It is. a good 

defence to an action against a munici- 
pality for damages caused by slipping 
on an icy sidewalk that the sidewalk 
had been sauded, although with sand 
ineffectively prepared. — Huycke v. 
Cobourg, [1937] 3 D. L. R. 720 ; O. R. 
682.— CAN. 

q xv. Insufficient time, for sand- 

ing .] — The female pltf. was injured by 
slipping on a granolithic sidewalk on 
which ice had formed overnight : — 
Held : deft, city could not bo hold 
liable on the ground that it had not 
by sanding or otherwise protected 
users of the sidewalk, since^the time 
betweon the formation of the ieo & 
the accident was too short for it to bo 
reasonably requirod to have done so, 
hut it wrus liable because it had con- 
structed the sidewalk with a dangerous 
slant having done so, had not taken 
any special care to protect users of it 
in such weather. — Smith v. Winnipeg 
City, [1939] 1 W. W. R. 2G0 ; 1 

D. L. U. 397.— CAN. 

q xvi. Signs— Whether obliga- 

tory.] — Signs & signals relating to ice 
are not obligatory hut arc gratuitous 
aids to the travelling public.— L ongo 
v. U., [1988] 4 D. L. R. 780 ; 8 F. L. J. 
(Can.) 164. — CAN. 

q xvii. Whether adjoining 

owner liable.] — An abuttmr owner or 
occupant who has not assumed the 
duty of removing snow & ice from the 
sidewalk in front of his building or 
been guilty of a breach of a bye-law 
respecting its removal is not liable at 
common law for injuries to pedestrians 
resulting from a natural fall of snow 
or fee onto the sidewalk, nor is he bound 
to guard against tho risk of accident by 
sprinkling ashes or sand. — Hobbs v. 
David Spencer, Ltd., [1939] 2 

W. W. II. 449.— CAN. 

sa. Flow of water — Meaning of. 1 — 
Water which soaks or seeps through 
a bank on land on to a road does not 
flow on to such road. — Jarrad v. 
Loader, [1928] 8. A. S. R. 35.— AUS. 

sd. Ice & snow from driveway .] — 
Action for damages for Injuries sus- 
tained through slipping on a sidewalk, 
owing to ice & snow from defts/ 
cement driveway : — Held : defts. were 
liable for nuisance. — Taylor v. Robin- 
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1576a. Obstruction unreasonable.] — Where a high- 
way is obstructed for building operations, & 
the obstructor has obtained the appropriate 
licence from the local authority, a person 
suffering inconvenience or loss from the in- 
convenience can only recover damages in a 
case where the obstruction is unreasonable, 
either as to quantum or duration. 

Per Lawrence, L. J. : When the owner 
of a house abutting on a public street desires 
to undertake building operations, Sc has 
obtained the appropriate licence from the 
local authority under Metropolis Manage- 
ment Act, 1855 (c. 120), or similar statutes 
relating to other places, it cannot be con- 
tended that the necessary scaffolding & 
hoardings are illegal So a public nuisance 
unless they were erected in a manner or 
place not authorised by the licence, or main- 
tained for a longer period than by the 
licence authorised. — Harper v . Haden 
(G. N.) Sc Sons, [1933] Ch. 298 ; 102 L. J. 
Oh. 6 ; 148 L. T. 308 ; 90 J. P. 625 ; 70 
Sol. Jo. 849 ; 31 L. G. R. 18, O. A. 

1590. Add. Annotation : — As to (2) Refd. Bottomley 
v. Bannister (1931), 101 L. J. K. B. 40; 
Nicholson v. Southern By. Co. & Sutton & 
Cheam Urban District Council, [1935] 1 
K. B. 588. Generally , Refd. Shirvell v. Hack- 
wood Estates Co., [1938] 2 All E. R. 1. 

15921. Add. Annotations : — Refd. Lnyzell v. Thomp- 
son (1920), 91 J. P. 89 ; London Corpn. v. 
Lyons, Son & Co. (Fruit Brokers), Ltd., 
[1930] Ch. 78. 

1816. Add. Annotation : — Refd. Reigate Corpn. v. 
Surrey County Council, [1928] Cb. 359. 

1623. Add. Annotation : — Refd. Oldham v- 
Sheffield Corpn. (1927), 130 L. T. 081. 

1624. Add. Annotation : — Consd. Edgington v. 
Swindon Borough Council, L1939] 1 K. B. 80. 

1628. Add. Annotation : — Distd. Wells v. Metro- 
politan Water Board, [1937] 4 All E. R. 039. 

1634. Add. Annotations : — Consd. Swadling v. 
Copper (1930), 40 T.. L. R. 597. Apld. Tart 
v. Chitty Sc Co., [1933] 2 K. B. 453. Consd. 
Flower v. Ebbw Vale Steel, Iron Sc Coal Co., 
[1934] 2 K. B. 132. Refd. Hargrove v. Burn 
(1929), 40 T, L. R. 59 ; Tidy v. Battman, 
[1934] 1 K. B. 319. 


1887. Add* Annotations: — Consd. Hargrove v. 
Burn (1929), 46 T. L. R. 59; Swadling v. 
Cooper (1930), 40 T. L. R. 697 ; Blower v . 
Ebbw Vale Steel, Iron Sc Coal Co., [1934] 2 
K. B. 132. Refd. The Vectis, [1929] P. 204 ; 
The Chatwood, [1930] P. 272 ; M‘Lean v. 
Bell (1932), 48 T. L. R. 467. 

1639. Add. Annotation : — Refd. Seaton v. Slam a 
(1982), 77 Sol. Jo. 11. 

1649. Add. Annotation : — Refd. Seaton v . Slazha 
(1932), 77 Sol. Jo. 11. 

1652. Add. Annotation: — Generally , Refd. Salis- 
bury Sc Fordingbridge District Drainage 
Board v. Southern Tanning Co. (1920), Ltd., 
[1927] 2 K. B. 500. 

1657a. Trees.] — S tillwell v. New Windsor 

Corpn., No. 610a, ante. 

1668. Add. Annotation: — Refd. A.-G. v . Sharp 
(1930), 99 L. J. Oh. 441. 

1672. Add. Annotation : — Refd. Blundy, Clark Sc 
Co. v . London Sc North Eastern Railway 
(1931), 100 L. J. K. B. 401. 

1674. Add. Annotation : — Refd. Blundy, Clark Sc 
Co. v . London Sc North Eastern Railway 
(1931), 100 L. J. K. B. 401. 

1675. Add. Annotations : — Refd. Blundy, Clark Sc 
Co. v. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401 ; Harper v . Haden 
Sc Sons (1932), 102 L. J. Ch. 6. 

1677. Add. Annotation : — Refd. Blundy, Clark Sc 
Co. v. London Sc North Eastern Railway 
(1931), 100 L. J. K. B. 401. 

1680a. .] — Deft. co. built a large hotel, in- 

cluding a kitchen, close to pltf.’s private resi- 
dence Sc with windows overlooking pltf.’s 
premises ; Sc a hitherto quiet highway, with 
very little traffic passing over it, became a busy 
street with vehicles constantly coming Sc going 
in connection with deft.’s hotel business. 
These vehicles made use of a very small 
yard adjoining pltf.’s house, opening into the 
street, & the roadway there became con- 
gested at times. In consequence, pltf. com- 
plained of nuisance s (a) by obstruction of 
access to his residence ; (b) by depriving him 
of reasonable use of the public highway : — 
Held : on the result of the authorities, a 
private individual who seeks to restrain the 
obstruction of a public highway must, in 


8 °oXi| 19831 3 D ‘ L ‘ R * 73 : 0> 635 * 

•t Ice on steps leading to highway — 
Whether tenant liable .} — Patterson? v. 
Kearnky, f 1 930 J 2 W. W. R. 467 — 

CAN. 


PART IX. SECT, a, SUB-SECT. 2. 

m i. Not mandamus — Nuisance 

by municipality ,J — No mandamus lies 
to a municipal corpn. to compel it to 
remove a gasoline pump from the street. 
If it amounts to a pubiio nuisance the 
A.-G. is the proper person to Intervene. 
— He Metro Oil, Ltd. & Toronto, 
[1935] 3 D. L. R. 303 ; O. R. 338.— 
CAN. 

PART IX. SECT. 3, SUB-SECT. 3.— A. 

1870 ▼. .] — In an action 

for a mandatory injunction requiring 
deft, to remove a verandah 8c steps 
attached to her house, which en- 
croached upon a street in a village. 8c 
caused Inconvenience to pltf. 8c other 
persons using the street : — Held : the 


inoonvenience was such only as was 
common to all persona using the street. 
& pltf., whose house was so situated 
that persons coming from it, in order 
to gam access to the principal street 
of the village, had to make a detour 
by reason of the verandah 8c steps, 
suffered no special damage or injury 
by reason of the nuisanoe, & was not 
entitled to the relief claimed. — 
Whaley v. Keiaey, [1928] 2 D. L. R. 
268 ; 61 O. L. R. 679.— CAN. 


1670 vt. .] — ARDESAR 

JlVANJI V. AlMAI KUVARJI (1928), 
I. L. R. 53 Bom. 187.— IND. 


1670 vii. — — Rule not applicable to 
India.} — Any individual member of 
the public has the right to maintain a 
suit for removal of obstruction of a 
public highway, if his right of passage 
through it is obstructed, without prov- 
ing special damage. Tbe principle of 
English law which requires proof of 
speoial damage in such cases is not 


speoial damage in such cases is not 
applicable to India. — Mandarin be 
Dbbrb v. Baaantabumabxx Dr bee 
(1833), I. L. R. 60 Oal. 1003.— IND. 
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q i. .] — The owner of an auto- 
mobile is not entitled to maintain an 
aotion against a municipality for 
damages for non-repair of a highway, if 
he has not taken out a lioenoe to 
permit him to operate his oar. — 
Sampson v. Robertson, [1925] 1 

D. L. R. 624 ; 57 N. 8. R. 498.— CAN. 

q ii. Notice of claim.) — The 

absence of the notice required by City 
Act, R. S. a 1920 (c. 86), e. 642, to be 
given tbe municipality is a bar to an 
aotion for damages for injuries caused by 
snow or ice on a sidewalk. — Hickman 
t>. Moose Jaw City, [1926] 1 D. L. R. 
116 ; [1924] 3 W. W. R. 839.— CAN. 


q ill. Sufficiency of .) — 

McGregor c. R. (Gnt.). [1999] 1 
D. L. R. 181.— CAN. 


q iv. By administrator .] — 

An aotion is not barred by failure of 
administrator to give notice of aotion 
within ten days of the accident, owing 
to his appointment not being made 
within this period.— G ibb e. R., [1938] 
2 D. L. R. 665 ; O. R. 251.— CAN. 
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order to maintain his suit, prove that he haB 
sustained particular & substantial & direct 
damage beyond the general inconvenience & 
injury to the public. — V anderpant v. May- 
fair Hotel Co., Ltd., [1930] 1 Ch. 138 ; 99 
L. J. Oh. 84 ; 142 L. T. 198 j 94 J. P. 23. 

Annotation : — Reid. Medoalf v. Strawbridge, Ltd., [1937] 2 

K. B. 102. 


1688a. .] — Seaton v. Slama, 

No. 9a, ante . 

1684. Add. Annotations: — As to (1) Apprvd. Blundy* 
Clark & Co. t>. London & North Eastern 
Railway (1931), 100 L. J. K. B. 401. Consd. 
Harper v. Haden & Sons (1932), 102 L. J. 


1686. Add. Annotation : — Retd. Blundy, Clark & 
Co. v. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401. 

1687. Add. Annotation : — As to (1) Retd. Vander- 
pant v . Mayfair Hotel Co., [1930] 1 Ch. 138. 

1688. Add. Annotation : — Retd. Blundy, Clark & 
Co. v. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401. 

1689. Add. Annotations : —Retd. Blundy, Clark & 
Co. v. London & North Eastern Railway 
(1931), 100 L. J. K. 3. 401 ; Seaton v. Slama 
(1932), 77 Sol. Jo. 11. 

1690. Add. Annotation : — Retd. Harper v. Haden 
& Sons (1932), 102 L. J. Ch. 6. 

1691. Add. Annotations: — Retd. Blundy, Clark & 
Co. v. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401 ; Harper v. Haden 
& Sons (1932), 102 L. J. Ch. 6. 

1694. Add. Annotation : — Retd. Blundy, Clark & 
Co. v. London & North Eastern By. Co., 
[1931] 2 K. B. 334. 


1700. Add. Annotation: — Retd. Blundy, Clark & 
Co. v . London & North Eastern Railway 
(1931), 100 L. J. K. B. 401. 

1707a. Claim by frontagers — Damage to unadopted 
road by skid-pan.] — Frontagers on a road not 
repairable by the inhabitants at large have 
such an interest, over & beyond that of the 
general public, in preventing damage to the 
road as to entitle them to sue for an injunc- 
tion against any one causing unnecessary 
damage to the road, & the A.-G. need not be 
a party to the action. — Medcalf v . Straw- 
bridge (R.), Ltd., [1937] 2 K. B. 102 ; 
[1937] 2 AH E. R. 393 : 100 L. J. K. B. 630 ; 
157 L. T. 137 ; 63 T. L. R. 638 ; 81 Sol. Jo. 
438. 

1709. Add. Annotation : — As to (2) Refd. Howard - 
Flanders v. Maldon Oorpn. (1926), 135 L. T. 8. 

1710. Add. Annotations : — Refd. Blundy, Clark & 
Co. v. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401 ; Harper v. Haden 
& Sons, Ltd. (1932), 102 L. J. Ch. 6. 

1711. Add. Annotations: — Dlstd. Howard-Flanders 
v. Maldon Corpn. (1928), 135 L. T. 0. Refd. 
Edgington v. Swindon Borough Council, 
[1939 J 1 K. B. 80. 

1717a. Remedy trespass not ejectment.] — Doe d. 
St. Julian Shrewsbury (Parish) v . Cowley 
(1823), 1 0. & P. 123 ; 171 E. R. 1129, N. P. 

1718. Add. Annotation : — Refd. Harper v. Haden 
& Sons (1932), 102 L. J. Ch. 0. 

1747. After this case add “ Compare Magistrates, 
Nos. 603a, 603b.” 

1760. Add. Annotation : — Refd. R. v. Newport 
Salop Justices, Ex p. Wright, [1929] 2 K. B. 
410, 
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1761a. Duty of local authority — On request to 
exercise statutory powers.] — A local 
authority, requested to carry out in a “ street 
laid out but not dedicated ” constructive 
works under itB statutory powers, need not 
necessarily inquire into the title of those 
making the request. But it must, in con- 
sidering whether compliance with the request 
will be a lawful exerciBe of the powers, have 
regard primarily to the physical conditions 


Part XI. — Excessive Weight 

1765. Add. Annotation : — Consd. Eastbourne 
County Borough v. Fuller & Sons (1928), 
93 J. P. 29 

mi. Add. Annotation: — Dlstd. Eastbourne 

County Borough v . Fuller & Sons (1928), 93 
J. P. 29. 


obtaining in the area of the proposed opera- 
tions ; & those physical conditions will be 
one of the principal factors in determining 
whether relevant statutory definitions are 
complied with. This applies to powers con- 
ferred by either public general or private local 
statutes. — Davies v. Ripon Corpn., [1928] 
Ch. 884 ; 97 L. J. Ch. 479 ; 139 L. T. 030 ; 
92 J. P. 153 ; 26 L. G. R. 530. 


and Extraordinary Traffic. 

1772. Add. Annotation: — As to (1) Refd. East- 
bourne County Borough v. Fuller & Sons 
(1928), 93 J. P.29. 

1775a. .] — Defts., who owned & used traction 

engines for the purposes of their business, 
drove two of these engines on a very hot day 


PART IX. SECT. 3, SUB-SECT. 6. 
iw. Cost of fencing bank — Whether 
within Burgh Police (Scotland) Act , 
1893. «. 190.1 — The magistrates of a 
burgh, founding upon the section, 
brought an action against the owners 
of a steep natural bank, which sloped 
down from the side of a street to 
the sea shore, in order to recover 


the cost of fencing the bank : — Held : 
the sect, was inapplicable, in respect 
that, in view of their ambiguity, the 
words “ any other place ** fell to be 
construed iu the light of the context 
& of the heading of the group of sects, 
in which they oocurred, &, so construed , 
the places to which the section referred 
were limited to places rendered danger- 
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ous by some artificial construction 
connected with buildings or streets. — 
Buckie Magistrates v. Sracteld *b 
(Dowager Countess) Trustk*s,119881 
S. C. 625.— SCOT. 


PART IX. SECT. 3, SUB-SECT. 6. 

d i. .1 — R. v. Fitzgerald 

(1876). 39 V. O. R. 297— CAN. 
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in July over a highway belonging to pltfs., 
who were the highway authority for the 
district. The highway, which nad been 
constructed as a first class main road for the 
purpose of bearing traffic of all sorts, had a 
mexphalte surface. In passing along the 
most exposed part of the highway, the driving 
wheels of these engines sank into the road at 
a point where the surface was very soft, with 
the result that the road was damaged. Pltfs. 
thereupon brought an action against defts. 
to recover extraordinary expenses, pursuant 
to Highways & Locomotives (Amendment) 
Act, 1878 (c. 77), s. 23, as amended by Loco- 
motives Act, 1898 (c. 29), s. 12. They also 
claimed damages for wrongful abuse of the 
highway by defts. & for nuisance & negli- 
gence : — Held : as agricultural traffic, includ- 
ing heavy traction engines, was admittedly 
part of the ordinary traffic, & the weights in 
the present case were normal, no claim for 
excessive weight or for extraordinary traffic 
could arise under the Act of 1878 ; there was 
no excess whatever by defts. of the lawful use 
of the highway & no wrongful abuse of their 
rights of passing & repassing ; the injury 
to the highway was due to a peculiar & 
unique conjunction of heat & of atmospheric 
& other conditions ; defts.’ vehicles did not 
constitute a nuisance, & there was no negli- 
gence on the part of defts. — Eastbourne 
County Borough v. Fuller & Sons (1928), 
93 J. P. 29 ; 72 Sol. Jo. 702. 

1810. Add. Annotation : — Dlstd. Eastbourne 

County Borough v. Fuller & Sons (1928), 
93 J. P. 29. 


Part XII. — Stopping-up ( 

1887. Add. Annotation : — Refd. Linton v . New- 
castle-upon-Tyne Corpn. (1929), 142 L. T. 49. 

1894a. Consent of owners of land abutting 

on highway — Condition precedent.] — By sect. 
59 of a local Act “ the corpn. may from 
time to time by order stop up wholly or 
partially any highwav which in their opinion 
is unnecessary on such terms as to the vesting 
of the soil & other matters as may be agreed 
on between the corpn. & the owners & lessees 
of buildings & lands abutting on the highway 
& on any highway being so stopped up all 
public & other rights of way & other rights 
in, over or upon the same shall be absolutely 
extinguished.” By sect. 117 : 44 Any person 
deeming himself aggrieved by any order or 
determination of the corpn. or by any 
conviction or order made by a ct. of summary 
jurisdiction under any provision of this Act 


1829. Add. Annotation : — Refd. A.-Gh v. Canter, 
[1938] 3A11E. E. 329. 

1841. After this case add “See, also , No. 1852. 
post.** 

1844. To the existing paragraph add as follows : — 
The surveyor of a highway gave a certificate 
under the above sect, to the effect that extra- 
ordinary expenses had been incurred by 
reason of extraordinary traffic caused by 
reap, in repairing roads in four separate 
townships. Six months later he gave another 
certificate which referred to extraordinary 
expenses incurred partly before & partly after 
the date of the first certificate on a single road 
in one of the townships : — Held : the first 
certificate was good, <fc, with regard to 
expenses incurred before it was made, the 
period of six months limited by Summary 
Jurisdiction Act, 1848 (o. 43), s. 11, for 
recovering the amount began to run irom the 
date of the first certificate. 

1852. After this case add “See, also , No. 1S4L 
ante.'* 

1852a. Where more than one certificate 

. given.] — Wirral Highway Board v. New- 
ell, No. 1844, ante. 

1858a. Where several contracts.] — E psom 

Urban Council*;. London County Council, 
No. 1818, ante. 

1872. Add. Annotation : — Refd. Eastbourne County 
Borough v. Fuller & Sons (1928), 93 J. P. 29. 

1876. Add. Annotation : — Refd. Eastbourne County 
Borough v. Fuller & Sons (1928), 93 J. P. 29. 


r Diversion of Highways. 

may appeal ... to the next practicable ct. 
of quarter sessions under & according to Public 
Health Act, 1875 (c. 55), s. 269 ” i—Held : (1) 
it was a condition of the making of an order 
under sect. 59 that there should be an 
agreement between the corpn. & the owners 
& lessees of buildings & lands abutting on the 
highway ; (2) the “ highway ” must mean the 
whole highway & not any part thereof : & 
the applt. was therefore a person aggrieved 
although his land did not abut on the part 
of the highway stopped up. — Linton v. 
Newcastle-upon-Tyne Corpn. (1929), 142 
L. T. 49 ; 94 J. P. 20 ; 27 L. G. R. 607, H. L. 

1894b. Meaning of highway — Not 

confined to part of highway stopped up.] — 
Linton v. Newcastle-upon-Tyne Corpn., 
No. 1894a, ante . 


PART XI. SECT. 4, SUB-SECT. 1. 
t. Add affd., 11913] 2 I. R. 250, 0. A. 

PART XI. SECT. 4, SUB-SECT. 6. 
1872 i. General rule.] — It la not the 
total sum actually spent ou repair that 
Is recoverable by the rood authority, 
whether that repair Involves recon- 
struction or not. Regard must be 
had to all the circumstances of the 
case ; the atate of the roads when the 
extraordinary trattlo commenced, its 
general character & suitability for the 
traffic reasonably to be expected 
c+hereon, the amount of ordinary 


traffic whether of deft, or other persons, 
& the extent A nature of the repairs 
reasonably required. Deductions 
should also be made If roads when 
ropalied are In a bettor condition than 
before extraordinary traffio com- 
menced. — Down County Council t>. 
Stewart, 11927] N. 49.— IR. 

1881 1. Deductions dt allowances — 
Improvement of road due to repair .] — 
Down County Council r. Stewart, 
No. 1872 i, ante. — IR. 

PART XII. SECT. 2, SUB-SECT. 1. 
sx. Necessity for compliance with 
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statutory formalities .] — Held : a public 
highway cannot be closed without 
complying with the statutory for- 
malities. — L archkr v. Sudbury Town 
(1913), 24 O. W. It. 659 ; 4 O. W. N. 
1289 ; 11 D. L. R. Ill— CAN. 

SZ. Statute of limitations — Whether 
a defence.] — Stat. Limitations is no 
defence to claims arising from the 
illegal closing of a street, Hince the 
right to remove the obstruction arises 
from day to day. — P ensa r. Canadian 
National Railways & London, tl 9391 
1 D. L. R. 183 - CAN. 
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1897. Add. Annotation : — Refd. Oldham v. 

Sheffield Corpn. (1927), 136 L. T. 681. 

1922. Add, Annotation : — Apld. R. v. Postmaster- 
General, Ex p. Carmichael (1927), 90 L. J. 
K. B. 347. 

1958. Add, Annotation : — Retd. Brown v. Harrison, 
Hourani v. Same (1927), 137 L. T. 549. 

1979a. Not costs of preparing for appeal — 

Order abandoned.] — R. v. Wing (1825), 4 
B. & 0. 184 ; 6 Dow. & Ry. K. B. 323 ; 3 
Dow. & Ry. M. 0. 184 ; 3 L. J. O. S. K. B. 
201 ; 107 E. R. 1028. 

1984. Add, Annotation : — Refd. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt (1932), 90 J. P. 159. 

1985a. .] — A ry. co. were empowered by Act 

of Parliament to stop up a certain street for 
the purpose of providing additional ware- 
houses. The co. stopped up & enclosed part 
of such street & formed a cul-de-sac. They 
constructed a warehouse abutting upon the 
pavement in such cul-de-sac. The ware- 
house had flaps which opened across such 
pavement, & for forty years the co. loaded & 
unloaded ^oods from such flaps across the 
pavement into & from vans standing in the 
cul-de-sac from 6 a.m. to 7 pm. daily. 
The London County Council by a private Act, 
which incorporated the Lands Clauses Acts, 
were empowered to make a new street, & 
they gave notice to treat for certain premises 
in the possession of the ry. co. The new 
street included the pavement above referred 
to. The co. claimed compensation ( inter 
alia) for injurious affection of the above- 
mentioned warehouse by reason of the works 
of the council preventing them from deliv : ; 
ing goods from the warehouse across the 
pavement to vans in the way they had there- 
fore done : — Held : the use which the ry co. 
had made of the pavement amounted to a 
stopping up of such pavement under their 
statutory powers above referred to, although 
such pavement had not been enclosed ; 
the council were bound to acquire an ease- 


ment over such pavement for the purpose of 
making the new street, & the co. were 
entitled to compensation for injurious 
affection of the warehouse. — Re Great 
Eastern Ry. Co. & London County 
Council (1907), 98 L. T. 116; 72 J. P. 1, 
C. A. 

1986. Add, Annotation : — Consd. Port of London 
Authority v, Canvey Island Oomrs. (1931), 
101 L. J. Ch. 63. 

1988. Add. Annotation : — Refd. Stockwell v. South- 
gate Corpn., [1936] 2 All E. R. 1343. 

1988a. On liability to repair.] — A part of an old 
footpath, repairable by the inhabitants at 
large, was diverted & the substituted high- 
way was a road 60 feet wide. All the usual 
steps were taken under Highways Act, 1835 
(c. 50), in respect of the diversion, except 
that at no time did the justices view the new 
highway in accordance with sect. 91 of the 
Act. From 1911 the old highway had been 
built over and the new highway continuously 
used. Two frontagers claimed a declaration 
that the new highway was repairable by the 
inhabitants at large : — Held : (1) the proper 
proceedings to test this question were pro- 
ceedings in a ct. of summary jurisdiction 
under the Private Streets Works Act, 1892 
(c. 57) ; (2) this was not a proper case for the 
ct. in the exercise of its discretion to make a 
declaration ; (3) the Attorney-General was 

not a necessary party to the action ; (4) the 
substituted highway would not be repairable 
by the inhabitants at large until Highways 
Actg 1835 (c. 50), s. 91, had been complied 
with ; (5) it could not be assumed in a recent 
case that all formalities had been complied 
with & the local authority was not estopped 
from asserting such non-compliance. — Stock- 
well v. Southgate Corpn., [1936] 2 All E. R. 
1343 ; [1937] 3 All E. R. 627 ; 155 L. T. 
437 ; 34 L. G. R. 527. 

1990. Add. Annotation : — Refd. Stockwell v. 

Southgate Corpn., [1936] 2 All E. R. 1343. 

1991. Add. Annotation : — Consd. Stockwell v. 
Southgate Corpn., [1930] 2 All E. R. 1343. 


Part XIII. 

Sect. 1.— METROPOLITAN. 

For references to London Building Act, 
1894 (c. ccxiii.), see, now , London Building 
Act, 1930 (c. clviii.), which replaces the 1894 
Act. 

1997. Add. Annotation: — Consd. Howard-Flanders 
v. Maldon Corpn. (1926), 135 L. T. 0. 

2001. Add. Annotation : — Consd. East Barnet 
Urban District Council v. Stacey, [1939] 2 
All E. R. 621. 

2032. Add. Annotation : — As to (2) Consd. A.-G. v . 
Hornsey B. C. (1920), 43 T. L. R. 92. 


— Streets. 

2039. Add. Annotation: — As to (2) Consd. A.-G. & 
Public Trustee v. Woolwich Metropolitan 
Borough Council (1929), 93 J. P. 173. 

2044. Add. Annotation : — Apld. Dennerley v. 
Prestwich U. D. C. (1929), 141 L. T. 002. 

2075. Add. Annotation : — Apld. Dennerley v. 
Prestwich U. D. C. (1929), 141 L. T. 002. 

2076. Add. Annotation : — Apprvd. Dennerley v. 
Prestwich U. D. C. (1929), 141 L. T. 602. 

2087a. Boundary wall.] — In defining a general 

line of buildings under London Building Act, 
1930 (c. clviii.), s. 22, a boundary wall cannot 


PART XII. SECT. 2, SUB-SECT. 2.— A. 

1808 il. .1 — By Municipal 

Act. R. S. O., 1027. s. 483 (1) ( c ), a 
municipality may pass a bye-law stop- 
ping up a highway. The obligation of 
the municipality to supply * r another 
convenient road or way of access ** 
Is not satisfied by the municipality 
conveying the freehold In the closed 


highway to a grantee 8c exacting from 
such grantee a covenant to keen the 
roadway open & in repair for highway 
purposes for the benefit of the person 
whose means of ingress & egress is 
affected. — Hodson v. Glenhodson 
County Club & Whitby Township, 
J19331 O. R. 271 ; 2 D. L. R. 277.— 


h I. Under Highway Act 

H. 8. N. B., 1927 — Duty of jury under 
wet. 30 to consider whether highway 
necessary.) — R. v. Bblliveau, Ex p. 
Le Blanc (1930), 1 M. P. R. 28.- CAN. 

h ii. Duty of supervisor to 

view lands — Amounts to judicial act.) 
— R. v. Belli vba u % Ex p. Le Blanc 
(1930), 1 M. P. R.|28.— CAN. 
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be taken into consideration either by the 
superintending architect or by the Tribunal 
of Appeal on an appeal from his certificate. 
— Molins Machine Co., Ltd. v. London 
County Council, [1932] 1 K. B. 764 ; 101 
L. J. K. B. 259 ; 147 L. T. 457 ; 95 J. P. 202 ; 
29 L. G. R. 627. 

2093 . Add. Annotation : — Consd. Black v. George 
Parker & Sons, Ltd. (1929), 142 L. T. 130. 

2100 . Add, Annotations : — Oonsd. Sittingbourae 
TJ. D. O. v, Lipton, Ltd. (1930), 47 T. L. R. 
120. Refd. Molino Machiiie Co. v. L. C. C. 
(1931), 95 J. P. 202. 

2102 . Add, Annotation : — Consd. Sittingbourae 
TJ. D. 0. v, Lipton, Ltd. (1930), 47 T. L. R. 120. 

2120 . Add. Citation. — 68 J. P. 490. 

2170a. Consent to lay out — Whether deed neces- 
sary.] — B. was the owner of a house which 
had its front & only entrance in F. street, & 
behind it a garden with a dead wall at the 
further end. A new street was made parallel 
to F. street, of which the dead wall at the 
end of B.’s garden was part of the line of 
street. This new street was a mews which the 
metropolitan board allowed to be made of 
20 feet width : — Held : the consent of the 
metropolitan board to the mews being of 
20 feet did not require to bo given under the 
seal of the board. — Paddington Vestry v. 
Bramwell (1880), 44 J. P. 815. 

2173. Add. Annotation : — Refd. Sir th v. Benabo, 
[1937] 1 K. B. 518. 

2178a. Proceedings for removal — Whether re- 
strained by Injunction.] — Pltf., haring pur- 
chased certain premises in the metropolis, 
erected buttresses for the purpose of improv- 
ing the wall abutting on the highway. The 
local authority took out a summons before 
a magistrate against pltf. under Metropolis 
Management Act, 1855 (c. 120), s. 119, to 
compel pltf. to remove the buttresses, on the 
ground that they were an encroachment on 
the highway. Pltf., alleging that the site 
of the buttresses was not part of the highway, 
then brought an action against the local 
authority & moved for an injunction to 
restrain them from interfering with the 
buttresses & from going on with the pro- 
ceedings beforo the magistrate to determine 
any questions to be determined in the 
action : — Held : though the ct. had juris- 
diction to restrain proceedings before a 
magistrate if it was satisfied that he had no 
jurisdiction or that owing to the special 
circumstances the proceedings before the 
magistrate ought not to be allowed, yet in 
the present case, as the magistrate had 
jurisdiction, & as there were no special cir- 
cumstances, the motion must be dismissed. — 
Williams v. Deptford Urban District 
Council (1924), 41 T. L. R. 47. 


2195a. Dead shores.] — Sect. 75 of Metropolis 

Paving Act, 1817 (c. xx ix) (Michael Angelo 
Taylor’s Act), is impliedly repealed by 
sects. 122 & 123 of Metropolis Management 
Act, 1855 (c. 120). Therefore a charge, 
framed under sect. 75 of the Act of 1817, 
of setting up dead shores in a public street 
without a licence, failed, the same offence, 
with different penalties & procedure, being 
dealt with in sects. 122 & 123 of the later Act. 

Semble : the dead shores could properly 
be described as hoards or scaffolding. — 
Smith v. Benabo, [1937] 1 K. B. 518 ; [1937] 
1 All E. R. 523 ; 106 L. J. K. B. 367 ; 166 
L. T. 194 ; 101 J. P. 141 ; 58 T. L. R. 363 ; 
81 Sol. Jo. 200; 30 Cox, C. C. 540 ; 35 
L. G. R. 130. 

2196a. Metropolis Paving Act, 1817 (c. xxlx.), 
s. 75 — Whether repealed by Metropolis Man- 
agement Act, 1855 (c. 120), ss. 122, 123, 247.] 

— Smith v. Benabo, No. 2195a, ante. 

2202. Add. Annotations : — Refd. Fredman v . 

Minister of Health (1935), 154 L. T. 240; 

. Urban Housing Co. v. Oxford Corpn. A Fox, 
. [1939] 3 All E. R. 839. 

2203. Add. Annotations: — Apld. Ashby -de-la- 
Zouch Grdns. v. Summers, [1928] 2 K. B. 397. 
Consd. West Ham Corpn. v. Benabo (Charles) 
& Son, [1934] 2 K. B. 253. 

2204a. Recovery of expenses of repairing 

dangerous structure — London Building Act, 
1894, s. 116 — Summary Jurisdiction Act, 1848 
(c. 43), s. 11.] — A building in the metropolis 
having been certified to be dangerous, the 
county council did the work necessary to 
make it safe, & on Sept. 15, 1924, demanded 
from the owner the amount of the expenses. 
The amount not having been paid, the 
council on Jan. 1, 1926, applied to a magi- 
strate under sect. 116 (1) of the above Act 
of 1894 to fix the amount v of the expenses & 
to make an order that no part of the structure 
should be let for occupation until after pay- 
ment thereof. The magistrate dismissed the 
complaint on the ground that more than the 
period of six months limited by sect. 11 of 
the above Act of 1848 had elapsed between 
the time when the matter of the complaint 
arose & the date when the complaint was 
made : — Held : the six months’ limitation of 
time applied to proceedings under sect. 116 (1 ) 
of the Act of 1894, & the time ran from 
the date of the demand, & the magistrate’s 
decision must be affirmed. — London County 
Council v . Owner of 14, Lee-street 
Stepney (1926), 135 L. T. 182 ; 90 J. P. 
145 ; 42 T. L. R. 543 ; 24 L. G. R. 386, D. C. 

2217. Add. Annotation : — Refd. Hanscombe v. 
Bedfordshire County Council, [1938] 3 All 
E. R. 647. 


PART XIII. SEPT. 2, SUB-SECT. 2. 

sa. Purchase for widening & improve * 
merit — What is due compensation .) — 
lie Macdonald & Toronto Corpn. 
(1912), 27 O. L. R. 179 ; 4 0.W. N. 64 ; 
8 D. L. R. 303. — CAN. 

gb. Power to acquire land beyond 

quantity actually required. ] — B eld : 
under Municipal Corpns. Act, 1920, 
b. 192, a municipal corpn. is empowered 
when widening a street, to acquire 
not only what land is required for that 
purpose, but also to acquire, if the 
corpn. deems It expedient, land 


additional thereto on either or both 
sides of the street in question, provided 
land is required for the purpose of 
widening the street & that the land 

E ro posed to be taken, is on either or 
oth sides of the street & whether or 
not the land is owned in part by one 
owner & in part by another. — W el- 
lington Corpn. v. Dealt, [1929} 
N. Z. L. R. 352.— N.Z. 

PART XIII. SECT. 2, SUB-SECT. 3 
o i. — *-.] — South Grimsby Town- 
ship c. County of Lincoln & North 
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GRrMSBY Township, County of 
Lincoln v. South Grimsby Township 
(1921), 1# O. W. N. 676 ; 68 D. L. R. 
699.— CAN. 

sd. Meaning of " forming '* dt 
“making" street .] — To “form** a 
street Is to alter its natural surface so 
as to provide the desired shape or 
oontour. To “ make ” a street in- 
volves adding where necessary an 
artificial surface to the natural or 
formed surface of the street. — Rowe 
v. District Council of Prospect 
(1929), S. A. S. R. 462. — AU8. 
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2229a. Part of premises fronting another street.]— 
Deft, in 1908 purchased a house which 
fronted on G. road. In 1907 she bought a 
strij) of land which she used to form a 
carriage drive to the house. In 1904 her 
husband became the tenant of a field to 
the south of & adjoining the house & land. 
The field fronted on E. road. In 1907 deft, 
purchased the field, but entered into a tenancy 
agreement letting it to her husband, <$c from 
that time the field & the house & land had 
been separately assessed by the local 
authority though in fact the tenancy agree- 
ment between deft. & her husband 
ceased to exist about 1918. In 1920 E. 
road was made tip, the usual course being 
followed under Public Health Act, 1875 
(c. 55), ss. 160 & 257, with the result that 
pltfs. claimed a charge, for the admitted 
proportion due from deft, of the expenses 
incurred in making up E. road, on the whole 
of deft.’s property, including her house & 
grounds as well as the field, as fronting, 
adjoining or abutting on E. road : — Held : 
the house & grounds & the field must be 
considered as being one close, <fc as such the 
whole was liable to a charge for making up 
E. road as fronting, adjoining or abutting 
thereon. — Altrincham Urban District 
Council v. O’Brien (1927), 91 J. P. 149 ; 25 
L. G. R. 369. 

2244a. .] — (1) A notice given t-o a 

frontager to make up the portion of the 
street opposite to his premises under Public 
Health Act, 1875 (c. 55), s. 150, is not 
rendered inoperative because all the front- 
agers on the street are not served, but he 
will be liable only for his proportion of the 
sum expended in making up those portions 
of the street which abut on the premises of 
such of the frontagers as are served with 
the notice, no change of ownership occurring 
during the course of the proceedings. 

(2) The words “ the same ” contained in 
the form of notice given in the above Act 
refer to that portion only of the street abutting 
on the premises of the owner on whom such 
notice is served, & not to the whole street. 

(3) Two winter months given as the time 
within which to execute works under a notice 
given under the above sect, is sufficient. — 
Sunderland Corpn. v . Gray, [1928] Ch. 
756; 97 h. J. Oh. 411; 136 L. T. 405 ; 91 
J. P. 52 ; 25 L. G. R. 139. 

2262a. “The same.*'] — Sunderland Corpn. 

v. Gray, No. 2244a, ante. 

2258. Add. Annotation : — Consd. Cardiff Corpn. v. 
Cardiff Pure Ice & Cold Storage Co. (1930), 
95 J. P. 11. 

2254. Add. Annotation : — As to (3) Consd. Cardiff 
Corpn. v. Cardiff Pure Ice & Cold Storage 
Co. (1930), 95 J. P. 11. 

2254a. «] — Sunderland Corpn. v. 

Gray, No. 2244a, ante. 


2268. Add. Annotation : — As to (2) N.F. Sunder- 
land Corpn. v. Gray (1926), 136 L. T. 405. 

2276. Add. Annotation : — Consd. Finney v. Birken- 
head Corpn., [1936] 2 All E. R. 590. 

2277. Add. Annotation : — Consd. Finney v. Birken- 
head Corpn., [1936] 2 All E. R. 690. 

2279a, Asphalt in place of flags.] — The pre- 

decessors of resp. corpn. by notice adopted H. 
Road under Public Health Act, 1875 (c. 55), 
s. 152. In accordance with the provisions of 
Public Health Act, 1925 (c. 71), resps. pre- 
pared a list of roads repairable by the in- 
habitants at large. H. Road was therein 
stated to be repairable by the local authority 
as to the carriageway, but not as to the 
footway. There was some evidence that the 
road had never been made up. Resps. were 
empowered by a local Act to serve notice 
upon the frontagers to make, curb, flag, & 
complete the footway, & if through the 
frontagers’ default, they executed the work 
themselves, to apportion the whole cost on the 
frontagers in the case of a road not repairable 
by the inhabitants at large, & half the cost 
in the case of a road repairable by the in- 
habitants at large. Such notice was served 
in respect of H. Road &, resps. having done 
the work, apportioned the whole cost on the 
frontagers. The notices required the front- 
agers to make, flag & complete, but in fact 
the resps. did not flag the road, but asphalted 
it : — Held: (1) H. Road was a road repair- 
able by the inhabitants at large &, in any 
event, resps. could only recover half the 
cost ; (2) the work specified in the notice 

must bo carried out & the use of asphalt 
in place of flags was not a proper compliance 
with the notice, Sr, resps. could not recover 
the cost of the work done. — Finney v. 
Birkenhead Corpn., [193GJ 2 All E. R. 590 ; 
80 Sol. Jo. 655. 

2280. Add. Annotation : — Refd. Cardiff Corpn. v. 
Cardiff Pure Ice Sc Cold Storage Co. (1930), 
95 J. P. 11. 

2282a. Two streets repaired at same time.] — 

A local authority which has executed repairs 
to streets under Public Health Acts Amend- 
ment Act, 1907 (c. 53), s. 19, is not entitled to 
include two streets in the same account & 
apportion the combined expenses among the 
frontagers of both streets. Nor have the 
justices, before whom the local authority 
seek to recover such expenses, any juris- 
diction to investigate the accounts & separate 
the expenses of the two streets for the pur- 
pose of making a proper apportionment. — 
Nash v. Giles (1926), 96 L. J. K. h. 216 ; 136 
L. T. 352 ; 91 J. P. 19 ; 43 T. L. R. 121 ; 25 
Li. G. R. 66, D. C. 

2285a. Effect of agreement between frontagers — 
Frontager not to be liable for maintenance of 
road until taken to by local authority — 
Frontager not entitled to repayment of 
apportioned share of cost of making up road.] 
— Moore v. Todd (1903), 68 J. P. 43 ; 19 
T, L. R. 642 ; 2 L. G. R. 376, 0. A. 


PART XIII. SECT. 2, SUB-SECT. 4.— 
A. (1) ill. 

2314 i. Finality of award .) — Where 
certain works in a private street had 
been carried out by an urban district 
co unc il & the total expenses as certified 
to by the surveyor had been 
apportioned according to their respec- 


tive linear frontages on the owners of 
premises fronting both sides of the 
street. Resp. objected to the ap* 
portiompent on the ground that the 
works included a footpath on one side 
only of the street & opposite to resp/s 
premises. The arbitrator in his award 
varied the surveyor's apportionment by 
abating the, amount payable by resp. 
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by the sum attributable to his con- 
tribution to the cost of the footpath 
Held : the umpire had no authority 
to go behind the certificate of the 
amount expended or to inquire into 
the reasonableness of the amount 
apportioned or to apportion it on the 
basis of the proportionate benefit 
derived from the works by each owner. 
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2316. Add. Annotations : — Consd. West Ham 
Corpn. v . Benabo (Charles) & Son, [1934] 2 

K. B. 253. Held. Dennerley v . Prestwich 
U. D. 0. (1929), 141 L. T. 602. 

2318. Add, Annotations : — Consd. Dennerley v* 
Prestwich U. D. C. (1929), 141 L. T. 602- 
Retd. R. v. North Worcestershire Assessment 
Committee, Ex p. Hadley, [1929] 2 K. B. 
397 ; London County Council v. Harling 
Street Owners, [1935] 2 K. B. 322. 

2319. Add. Annotation : — Consd. Croydon Corpn. 
Oldaker, [1937] 1 K. B. 337. 

2822. Add. Annotation : — Refd. Croydon Corpn. 
Oldaker, [1937] 1 K. B. 337. 

2822a. Under local Act.] — By the C. Corpn. 

Act, 1884, s. 39, it is provided that whenever 
the corpn. put in force the provisions of the 
Public Health Act, 1875 (c. 55), s. 150, 
“ they may before themselves executing any 
works as therein provided recover in a sum- 
mary manner the amount of the estimated 
cost thereof from the owners in default.” 
On June 27, 1935, the local authority served 
a notice, under Public Health Act, 1875 
(c. 55 )i s. 150, upon resp., the owner of 
premises fronting on a certain road, requiring 
him to do certain street works. On June 28, 
1935, resp. conveyed the premises to a third 
person. On Oct. 4, 1935, the local authority 
served a notice upon resp., under C. Corpn. 
Act, 1884, s. 39, demanding payment of 
certain sums in respect of the estimated cost 
of the works, which works had not then been 
executed. Resp. refused to pay any part 
of the amount claimed & the local authority 
thereupon on Dec. 20, 1935, lodged a com- 
plaint claiming payment. The magistrates 
were of opinion that there could be no default 
until the expiration of the time given in the 
notice to repair, & that as at the expiration 
of that time resp. was no longer the owner 
of the premises, resp. was not the “ owner in 
default ” within C. Corpn. Act, 1884, s. 39, 
& they held that he was not liable to pay the 
amount claimed. The local authority ap- 
pealed : — Held : “ owner ” in the C. Corpn. 
Act, 1884, s. 39, referred to the owner at the 
time of the service of the notice to execute 
the street works, & if such owner failed to 
execute the works, he became & remained 
for the purposes of that sect, the “ owner in 
default,” notwithstanding a conveyance of the 
property to a third person. Resp. was 
therefore liable to pay the amount claimed by 
the local authority. — Croydon Corpn. v. 
Oldaker, [1937] 1 K. B. 337 ; [1936] 3 

All E. R. 360 ; 106 L. J. K. B. 190 ; 155 

L. T. 557 ; 100 J. P. 519 ; 53 T. L. R. 79 ; 
80 Sol. Jo. 954 ; 34 L. G. R. 574. 

2326. Add. Annotation : — Refd. I. R. Comre. v. 
Sneath (1932), 48 T. L. R. 241. 

2340. Add. Annotation : — Refd. Crediton Gas Oo. 
v. Crediton U. 0., [1928] Ch. 447. 

2344. Add. Annotation : — Expld. Allen v. Waters 
& Co., [1935] 1 K. B. 200. 


[ 2351. After this case add the following new sub- 
section : — 

vi. Other Cases. 

2351a. Action to recover expenses — Form of writ— 
Names & addresses of owners not known.] — 
Pltfs., being entitled under Public Health 
Acts to recover the expenses of making up 
a road from the owners of the lands abutting 
on the roadway & being unable to discover 
who some of those owners were, issued a 
writ against A., a known owner of some of 
the land, “ & the owners of certain lands 
adjoining ” the road “ more particularly 
described in the indorsement ” on the writ, 
“ whose names & addresses are not known to 
pltfs.” Upon the summons for directions 
pltfs. desired to amend the writ by adding 
after the word “ owners ” the words “ at 
the time of the completion of the works 
referred to in the indorsement hereon,” & 
they also asked for leave to effect substituted 
service on defts. so described by affixing 
copies of the writ on the respective premises : 

• — Held : the writ, in not giving the names & 
' addresses of defts. other than A., did not 
* comply with the form of writ which had the 
basis of statutory authority & was prescribed 
by R. S. C.. Ord. 2, r. 3, & Appendix A, 
Part 1 ; the writ, whether as originally issued 
or as proposed to be amended, was bad as 
against the persons so sought to be made 
defts., & the words following A.’s nafne must 
be struck out. — Frtern Barnet Urban 
Council v. Adams, [1927] 2 Ch. 25 ; 96 

L. J. Ch. 145 ; 136 L. T. 649 ; 91 J. P. 60; 

25 L. G. R. 75, C. A. 

2353. Add. Annotations: — As to (1) Refd. Sunder- 
land Corpn. v. Priestman, [1927] 2 Ch. 107. 
As to (2) Consd. Payne v. Cardiff R. D. C. 
(1931), 47 T. L. R. 532. 

2357. Add. Annotations : — Apld. Bristol Corpn. v. 
Virgin, [1928] 2 K. B. 622. Refd. Paddington 
B. C. v. Finucane, [1928] Ch. 567. 

2360. Add. Annotation: — Dlstd. Dennerley v. 
Prestwich U. D. C. (1929), 141 L. T. 602. 

2364. Add. Annotations : — Apld. Paddington B. C. 
v. Finucane, [1928] Ch. 567. Refd. Bristol 
Corpn. v. Virgin, [1928] 2 K. B. 622. 

2366. Add. Annotation: — Refd. Friem Barnet 
U. C. v. Adams, [19271 2 Ch. 25. 

2367a. Form of writ.] — Friern Barnet 

Urban Council v. Adams, No. 2351a, ante. 

2367b. Before expiry of time for summary 

proceedings.] — The two remedies conferred 
by Public Health Act, 1875 (c. 55), s. 257, 
are concurrent, & a local authority need 
not wait till the six months, during which 
the summary remedy is available, have 
expired before commencing proceedings to 
enforce the charge created by the ^ect. — 
Sunderland Corpn. v. Priestman, [1927] 
2 Ch. 107 ; 96 L. J. Ch. 441 ; 137 L. T. 688 ; 

26 L. G. R. 64. 


Equitable relief might, however, have 
been obtained by petition in due form 
to the Local Government Board. — 
Bangor U. D. C. v. MoKke (1914). 48 
I. L. T. 92.— IR. 

PART XIII. SECT. 2, SUB -SECT. 4.— 
A. (m> ii. 

■e. Owner at time of commencement 


of action.] — A municipal council did 
certain pacing, kerbing, & guttering 
work in a public road. At that time 
deft*, were the joint owners of land 
on the same side of the road & adjacent 
to the work done. Before any steps 
were taken to reoover any part of the 
oost defts. parted with the ownership 
of the land. Thereafter the council 
brought an action against them to 
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recover half the cost of the work : — 
Held : the words “ the owner for the 
time being ” in Local Government 
Act, 1919, s. 243, meant the owner at 
the time of the commencement of the 
action, & therefore that defts. were not 
liable. — Ulmarra Municipal Council 
v. Notaras (1929), 29 S. R. N. 8. W. 
501 ; 46 N. S. W. W. N. 179 : 9 
L. Q. R. 80.— AUS. 
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2867c. Form of order.] — B romley Rural 

District Council v. Brooker, Orpington 
Urban District Council v. Brooker, [1934] 
W. N. 237. 

2886a. Outside area ol authority — Validity ot 

order.] — Deft. co. made an application to the 
local authority under Private Street Works 
Act, 1892 (c. 67). stating that it had made 
up a street to the satisfaction of the sur- 
veyor & asking that this street should be 
taken over by the authority as a street 
repairable by the inhabitants at large. The 
local authority thereupon made the order 
asked. The street was described both in the 
application & in the order as : 1-15 inclusive, 
Front Newbottle Row. It was proved in 
evidence that the street in question so far as 
Nos. 1-6 abutted upon it was not within the 
area of the local authority : — Held : as part 
of the street was outside the area of the local 
authority & the order referred to the whole 
street, the order was ultra vires. Sc invalid. It 
was impossible to sever the application & the 
order & treat the order as valid so far as the 
street was within the area of the local 
authority. — N ewton v. Lambton Hetton & 
Joicey Collieries, Ltd., [1937] 2 All E. R. 
150 ; 35 L. G. R. 607, C. A. 

2388a. Gullies part of drainage system.] — Applts., 
as the urban authority under Private Street 
Works Act, 1892, passed a resolution in 
June, 1937, approving the plans & estimates 
for making up certain streets. The streets 
Sc the carriageways Sc levels thereof, with 
gullies Sc connections, were laid out by the 
estate developer after a plan thereof had been 
approved by the applts. as complying with 
the provisions of the bye-laws then in fo*ce | 
as to the widths of streets Sc carriageway*, j 
Such work was carried out in or about 1929, 
Sc the carriageways & levels thereof, with 
gullies Sc connections, had been so maintained 
in use ever since. Resps., as the owners of 
premises adjoining or abutting upon portions 
of the streets, which premises were included 
in the provisional apportionments of the cost 
of the proposed work, objected to the pro- 
visional apportionments on the ground, inter 
alia , that the cost of providing new gullies 
or altering the position of existing gullies 
& altering levels in the streets should not be 
charged to the frontagers, but should be 
charged to the ratepayers of the district, as 
the gullies Sc connecting pipes were, Sc always 
had been, part of the drainage system, & 
formed no part of the carriageways of the 
streets : — Held : as gullies were part of the 
drainage system, Sc not part of the forma- 
tion of the road, the cost of the provision of 
new gullies Sc the alterations to existing 
gullies could not be charged upon the front- 
agers, but should be deleted from the pro- 
visional apportionments. — East Barnet 

Urban District Council v. Stacey, [1939] 

2 K. B. 861 ; [1939] 2 All E. R. 621 ; 160 
L. T. 661 ; 103 J. P. 237 ; 83 Sol. Jo. 586 ; 
37 L. G. R. 364, D. C. 

2388b. Site on which wall stands.] — U rban 
Housing Co., Ltd. v. Oxford Corpn., [1939] 

4 All E. R. 211, C. A. 

2896. Add. Annotation As to (2) Apld Horn- 
church Urban District Council v. Webber, 
[1938] 1 K. B. 698. 

2401a. Used for deposit of ashes.] — By 


Carlisle Corpn. Act, 1887. s. 192, it was pro* 
vided that “ No ry. co. shall be deemed to be 
an owner or occupier in respect of any land 
of such co. upon which any street shall wholly 
or partially front or abut & which shall be 
used by such co. solelv as part of their lino 
of railway or sidings & shall have no direct 
communication with such street Sc the ex- 
penses incurred by the corpn. under the 
powers of the Public Health Acts . . . shall 
be paid by the other owners having frontages 
abutting on such street ...” : — Held : land 
used by a ry. co. for the purpose of depositing 
ashes thereon did not fall within the ex- 
emption contained in that sect. 

I am of opinion Mr. Macmorran’s argu- 
ment cannot prevail. Indeed, had it been 
addressed to me upon sect. 22 of the 
Private Street Works Act, 1892, I should 
have doubted much whether this land had 
been used by the ry. co. solely for the pur- 
poses of their line of railway, sidings, station 
or works (Phillimore, J.). — Re Carlisle 
Corpn. & Saul’s Exors. (1907), 71 J. P. 
502 ; 5 L. G. R. 1128 : sub nom. Carlisle 
Corpn. v. Saul (S. G.) Exors., 97 L. T. 514. 

2405a. Burial ground 44 attached 99 to place of 
worship.] — The exemption from liability for 
the expenses of private street works given 
by Private Street Works Act, 1892 (c. 67), 
s. 16, to a burial ground “ attached ” to a 
44 place appropriated to public religious 
worship, which is for the time being by 
law exempt from rates for the relief of the 
poor,” extends only to a burial ground in 
physical attachment or contiguity to the 
building, Sc does not include a burial ground 
at a distance, 44 attached ” to the place of 
worship in the functional sense that, it is 
owned & maintained by the congregation of 
the xdace of worship for their members. — 
Holy Law South Broughton Burial 
Board v. Failsworth Urban District 
Council, [1928] 1 K. B. 231 ; 96 L. J. K. B. 
713; 137 L. T. 483; 91 J. P. 104; 43 
T. L R. 519 ; 25 L. G. R. 324, D. 0. 

2405b. Vacant land adjoining chapel.] — An objec- 
tion was made by the trustees of a chapel 
to the inclusion in a provisional apportion- 
ment under Private Street Works Act, 1892 
(c. 57), of certain vacant land adjoining the 
chapel, on the ground that the land was 
exempt from expenses under sect. 16 of that 
Act & Poor Rate Exemption Act, 1833 
(c. 30), b. 1. The trustees were owners of 
the land, & at the time of the provisional 
apportionment it was their intention to erect 
a Sunday school thereon communicating by a 
corridor with the chapel : — Held : the land 
was not exempt from expenses as a 44 place ” 
or 44 premises ” exclusively appropriated to 
religious worship within the above Acts, as 
the words 44 place ” & 44 premises ” refer to 
buddings only, Sc cannot include a piece of 
vacant land ; Sc there was no evidence on 
which it could be held that the land was 
within the curtilage of or formed part of the 
site of the chapel. — Ilford Corpn. v. Mal- 
linson (1932), 147 L. T. 37 ; 96 J. P. 185 ; 
48 T. L. R. 358 ; 30 L. G. R. 201. 

2409. Add. Annotation Held. Faulkner v. Hythe 
Corpn. (1926). 43 T. L. R. 55. 

2413a. Premises not adjoining — Discretion 

of local authority.] — An urban authority, 
acting under sects. 6 Sc 10 of the Private 
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Street Works Act, 1892 (c. 67), resolved that 
the expenses of certain works which were to 
be carried out should “ be apportioned on 
the premises fronting, adjoining, or abutting 
on such street . . . regard being had to the 

g reater or less degree of benefit to be derived 
y any premises from such works.’ * The 
authority did not resolve, under the last part 
of sect. 10, to include any premises which 
did not front, adjoin, or abut on the street. 
Objections having been taken under sect. 7 of 
the Act to the proposals of the authority by 
certain owners of premises affected thereby, 
the justices who heard the objections under 
sect. 8 of the Act directed that certain 
premises which did not front, adjoin, or abut 
on the street should be included in the 
provisional apportionment Held : the 

statute empowered the urban authority 
alone, as a matter of discretion & policy, to 
decide whether or not premises which did 
not front, adjoin, or abut on the street should 
be included in the apportionment, <fc the 
justices, in the absence of a resolution by the 
authority that such premises should be 
included, had no jurisdiction on the hearing 
of objections to the apportionment to amend 
the apportionment by directing that they 
should be included. — Hornchurch Urban 
District Council v. Webber, [1938] 1 
K, B. 698 ; [1938] 1 All E. R. 309 ; 107 
L. J. K. B. 438 ; 168 L. T. 258 ; 102 J. P. 
167 ; 54 T. L. R. 358 ; 82 So:. Jo. 157 ; 36 
L. G. R. 262, D. C. 

Annotation : — Refd. Alien v. Hornchurch Urban District. 
Council, [1038] 2 K. 13. 654. 

2419. Add. Annotation : — Refd. I. R. Comrs. v. 
Sneath (1932), 48 T. L. R. 241. 

2428a. .] — Chatham Corpn. v. Wright, No. 

2447a, post. 

2425a. Method of apportionment.] — A local 
authority resolved to make up a street under 
Private Street Works Act, 1892, & that in 
making the apportionment of expenses 
regard should be had to the greater or less 
degree of benefit to be derived by the 
premises fronting, adjoining, or abutting on 
the street. They passed no resolution either 
under Public Health Act, 1925 (c. 71), s. 36 
for varying the relative widths of the carriage - 
wage & footways of the street — namely, a 
24 ft. carriageway with two 8 ft. footways, 
nor under Private Street Works Act, 1892 
(c. 57), s. 15, to contribute any part of the 
expenses. The road was one which was used 
both by local & through traffic. The justices 
having dismissed objections by certain 
frontagers, they appealed to quarter sessions, 
& the appeal committee, being of opinion that 
a 20 ft. carriageway would suffice for the 
needs of the local traffic, quashed the resolu- 
tion & apportionment on the ground that it 
was unreasonable to cast on the frontagers 
the greater burden rendered necessary for 
the through traffic from which they derived 
no benefit : — Held : the burden is cast on 
the frontagers by statute, & the discretionary 
power to vary the normal rule of apportion- 
ment according to frontage is given to the 
local authority, & not to the justices, who are 
confined to considering the reasonableness 
of the amount of the burden, not of its 
incidence. — Allen v. Hornchurch Urban 
District Council, [1938] 2 K. B. 654 ; 107 
L. J . K. B. 741 ; 159 L. T. 473 ; 102 J. P. 393 ; 
54 T. L. R. 1063 ; 82 Sol. Jo. 729 ; 36 L. G. R. 


441 ; sub nom. Hornchurch Urban District 
Council v. Allen, [1938] 2 All E. R. 431, D. C. 

2428. Add. Annotation : — Apld. Hornchurch Urban 
District Council v. Webber, [1938] 1 K. B. 698. 

2480a. .] — Chatham Corpn. v. Wright, 

No. 2447a, post. 

2430b. Alter completion of works.] — When 

an objection is lodged to proposed works 
under Private Street Works Act, 1892 (c. 57), 
s. 7, the local authority must apply under 
sect. 8 to the justices to determine the 
objection before the works are executed. 
After the works are completed, the justices 
have no jurisdiction to determine an objection 
under sect. 7. — Faulkner v. Hythe Corpn., 
[1927] 1 K. B. 532; 96 L. J. K. B. 167; 136 
L. T. 329 ; 91 J. P. 22 ; 43 T. L. R. 55 ; 71 
Sol. Jo. 20 ; 25 L. G. R. 60, D. 0. 

Annotation : — Refd. Sfcookwell v . Southgate Corpn., [1936] 2 
All E. R. 1343. 

2432. Add. Annotation : — Refd. Faulkner v. Hythe 
Corpn. (1926), 43 T. L. R. 56. 

2433. Add. Annotations: — Refd. Stockwell v. South- 
gate Corpn., [1936] 2 All E. R. 1343 ; Horn- 
church Urban District Council v. Webber, 

’ [1938] 1 K. B. 698. 

2436. Add. Annotation : — Refd. Dennerley v. 
Prestwich U. D. 0. (1929), 141 L. T. 602. 

2439a. Sale by owner — Necessity for demand 

on purchaser — Limitation of action.] — Defts. 
being a local authority paving duly made a 
final apportionment under Private Street 
Works Act, 1892 (c. 57), s. 12, of the expenses 
of certain private street works, demanded in 
1910 the amount thus apportioned from an 
owner of land abutting on the street thus 
made up. In 1927 the latter sold the land 
in question to pltf. without having satisfied 
defts.’ demand, & pltf. then proceeded to 
erect houses on the land in respect of which 
he became entitled to a subsidy. Defts. 
thereupon claimed to set off against the 
subsidy the amount of their claim against 
the owners for the time being of the land 
in respect of the apportioned expenses, 
together with interest thereon : — H eld : 
(1) although defts. might have lost their 
right to sue the original owner for the 
expenses they were not prevented from suing 
ltf. as a subsequent owner for the time 
eing. A demand on such owner was 
necessary to complete the cause of action 
for such expenses & Stat. Limitations did 
not begin to run until such demand had been 
made ; (2) on the footing that Real Property 
•Limitation Act, 1874 (c. 67), s. 8, was 
applicable, that sect, did not apply to defeat 
a claim against pltf., the owner for the time 
being, because defts. had no present right 
to receive the sum set off from pltf. until 
he became owner & twelve years from that 
date had not elapsed. — Dennerley v. Prest- 
wich Urban District Council, [1930] 1 
K. B. 334 ; 99 L. J. K. B. 25 ; 141 L. T. 602 ; 
94 J. P. 34 ; 45 T. L. R. 669 ; 73 Sol. Jo. 530 ; 
27 L. G. R. 618, C. A. 

2440a. On default of Instalment.] — A local 

authority had carried out certain street 
improvements, & premises had, under Private 
Street Works Act, 1892 (c. 67), s. 13 (1), 
become charged with the sum apportioned 
to them in respect of the improvements, that 
sum being ordered to be paid by instalments: — 
Held : the local authority, under the powers 
conferred by Private Street Works Act, 1892 
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(c. 57), b. 13 (1), & Law of Property Act, 
1025 (c. 20), s. 101, had power to sell the 
premises, not merely when the whole of the 
apportioned sum was due, but also when an 
instalment was in default. — Payne v. Car- 
diff Rural District Council, [1932] 1 

K. B. 241 ; 100 L. J. K. B. 026 ; 145 L. T. 
675 ; 95 J. P. 173 ; 47 T. L. R. 532 ; 29 

L. G. R. 607. 

2443* Add . Annotation : — Refd. Faulkner v. Hythe 
Corpn. (1920), 43 T. L. R. 55. 

2446. Add. Annotation : — Refd. Stockwell v . South- 
gate Oorpn., [1930] 2 All E. ft. 1343. 

2447. Add. Annotations : — Folld. Chatham Corpn. 
v. Wright (1929), 142 L. T. 431. Refd. Horn- 
church Urban District Council v. Webber, 
[1938] 1 K. B. 098 ; Hornchurch Urban 
District Council v . Allen, [1938] 2 All E. R. 
431. 

2447a. .] — An urban sanitary authority, 

acting under the Private Street Works Act, 
1892 (c. 67), resolved to execute certain 
private street works in a street in their 
district, & to contribute a certain portion of 
the expenses thereof, & that in settling the 
apportionment of the balance of the expenses 
thereof, regard should be had to the greater 
or less degree of benefit to be derived from 
the works, by the premises of the frontagers, 
& they approved provisional apportionments 
on the frontagers which were duly served & 
deposited in accordance with the provisions 
of the Act. Two of the frontagers objected 
to the provisional apportionments on their 
premises, before justices, who expressed the 
opinion that the proposed works were not 
unnecessary ; that the estimated expenses 
were not excessive ; that the premises of the 
objectors should not be excluded from the 
apportionment ; but they stated that they 
considered the proposed works were un- 
reasonable in that it was not reasonable that 
the objectors should bear the whole of the 
amounts shown in their provisional apportion- 
ments. Accordingly they approved the plans, 
sections, specifications, & estimates of the 
urban sanitary authority, but quashed in 
part the apportionments on the objectors’ 
premises, by reducing each of these two 
apportionments by £100. They confirmed 
the apportionments on the other frontagers : 
— Held : the justices had sought to compel 
the urban sanitary authority to increase their 
contribution at the risk alternatively of sacri- 
ficing the scheme as a whole. It was not 
within the province of the justices, directly 
or indirectly, to compel the urban sanitary 
authority to make a larger contribution than 
that which they had already agreed to grant. 

Upon the further consideration of the case, 
the justices must adopt one of three courses : 
increase the apportionments on the other 
frontagers to satisfy the balance of £200 ; 
quash the whole of the apportionment ; or 
adjourn the matter, giving the urban sanitary 
authority the opportunity of considering 
whether they would pass a new resolution 
increasing their contribution by the £200 
(per Our.). — Chatham Corpn. v. Wright 
(1929), 142 L. T. 431; 94 J. P. 43; 28 
lu G. R. 4, D. C. 


2449a. Time fixed by order — Reasonable time — 
What must be considered.] — Under sects. 83, 
34 of Cardiff Corpn. Act, 1884, the oorpn* 
made an order that a street, not being a 
highway repairable by the inhabitants at 
large, should be paved, kerbed, etc., within 
two months. The estimate & plan deposited 
in accordance with sect. 33 of the Act showed 
that under part of the street a sewer was to 
be laid by the corpn. while the work was 
being done, & the order showed that some 
of the frontagers were required to connect 
the works which they were required to do 
with the new sewer. Certain frontagers did 
not comply with the order, & the work was 
done by the corpn., &, after service of notice 
of apportionment of the expense of the work 
& demand for payment, the corpn. applied 
to the ct. by originating summons, for a 
declaration that the proper proportion of the 
costs of the work, with interest to date of 
payment, was a charge upon the premises of 
those frontagers, in accordance with sect. 64 
of the Act : — Held : the time fixed by the 
order was not, in the circumstances, un- 
reasonable ; nor waB there any evidence to 
establish that if the frontagers had done the 
work themselves the corpn. would have 
hampered them by laying the sower simul- 
taneously with their work. The frontagers 
were entitled to comply with the order & to 
restrain any interference with them in doing 
so, but not having so complied, they were 
liable for the expense of the work being done 
for them & the corpn. were entitled to the 
relief claimed. — Cardiff Corpn. v. Cardiff 
Pure Ice & Cold Storage Co., Ltd. (1930), 
95 J. P. 11 ; 29 L. G. R. 29, 0. A. 

2452. Add. Annotation: — As to (2) Refd. Allen v. 
Waters & Co., [1935] 1 K. 15. 200. 

24.tf6a. Powers of magistrate.] — B. Corpn. 

proposed to execute certain private street 
works under Birmingham Corpn. (Con- 
solidation) Act, 1883, ss. 40-50, which were 
substantially identical with Private Street 
Works Act, 1892 (c. 57). The corpn. duly 
complied with the formalities required 
made a j)ro visional apportionment on resps., 
the frontagers on the street, according to 
their respective frontages. Resps. objected 
that the works were unnecessary. On the 
hearing of this objection respB. called no 
evidence. The stipendiary magistrate held 
that some works were necessary, but was of 
opinion that the estimated expenses were too 
heavy. He reduced the estimate & ordered 
that one resp. should pay one-hidf & each 
other resp. two-thirds of the respective sums 
named in the provisional apportionment r — 
Held : inasmuch as the corpn. had not 
resolved that the apportionment should be 
on any basis other than frontage, the 
stipendiary magistrate could not direct an 
apportionment on any other basis. Subject 
to that limitation, he must consider & 
determine, upon evidence, whether the pro- 
posed works were in any, & what, respect 
unnecessary, & must have regard to any 
alternative proposals, if resps. made any & 
supported them by evidence, & to the cost 
thereof. — Birmingham Oorpn. v. Mother- 
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2461 f. Validity of notice— Works specified in excess of those provided for in bye-law. J — Skremilka v. Winnipeg City 
11935] 2W.W.1L 456 ; 48 Man. L. R. 164.— CAN. 
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General of Convbnt of Sisters of Charity 
of St. Paul (1927), 91 J. P. 186 ; 44 T. L. R. 
31 ; 25 L. G. R. 517, D. C. 

Annotation .—Retd. Homohurch Urban District Council v. 

Webber, [1938] 1 K. B. 698. 

2470a. Not mortgagee of pews & vaults In & 

under church.] — Chorlton upon Medlock 
(Constables & Burgesses) v. Walker 
(1842), 10 M. & W. 742 ; 12 L. J. Ex. 88 ; 
7 J. P. 102 ; 152 E. B. 071. 

2471a. Insufficient particulars.] — The Birken- 

head Improvement Act, 1884, by sect. 25 
provides that : “Ina provisional apportion- 
ment of expenses of private street works the 
apportionment of expenses against the 
premises fronting adjoining or abutting on 
the street or part in respect of which the 
expenses are to be incurred shall be 
apportioned according to the frontage of 
the respective premises : Provided that the 
surveyor may settle the apportionment as 
having regard to all the circumstances of the 
case & not merely to frontage he may deem 
most just.” By Part I. of the Second Sched. 
to the Act (which is identical with the Sched. 
to Private Street Works Act, 1892 (c. 57)), 
it is provided that provisional apportion- 
ments “ shall state the amounts charged on 
the respective premises & the names of the 
respective owners or reputed owners & shall 
also state whether the apportionment is 
made according to the frontage of the re- 
spective premises or not & the measure- 
ments of the frontages, & the other considera- 
tions (if any) on which the apportionment is 
based.” 

The Birkenhead Corpn., having resolved to 
execute certain private street works, approved 
a “ provisional apportionment ” of the 
expenses of the said works between the 
respective frontagers. The document was 
expressed to be made “ pursuant to the 
provisions of the Birkenhead Improvement 
Act, 1884, <fc principally according to the 
frontage of the respective premises, & having 
regard to all the circumstances of the case & 
the amount & value of the work already 
executed by or on behalf of certain front- 


PART XIII. SECT. 2, SUB-SECT. 6.— A. 

■d. Single scheme for several streets 
oommunicating with one another — Right 
of authority to recover cost from owners.) 
— A municipal council in proceeding: 
under Local Govt. Aot, 1925, bs. 526, 
527, may properly adopt a specification, 
estimate & scheme of distribution of 
the cost of forming, levelling, etc., 
several streets oommunicating with one 
anothor & enforce payment of a 
proportionate port of the cost of the 
whole scheme against the owner of 
premises adjoining or abutting on 
one or more only of suoh streets. — 
MaoGowan v. St. Kilda City, [1928] 
V. L. It. 462 ; [1928] Argus L. R. 254. 
— AUS. 

»e. “ Opening or establishing new 
street ** — What amounts to .] — Re 
Toronto & Saunders, [1931] 2 

D. L. R. 840 ; 0. R. 116.— CAN. 

■f. Notice to property owners — 
Defective notice — For less than pre - 
scribed period . ] — Sandringham City 
Corpn. r. Rayment (1928), 40 C. L. R. 
510; 11028] V. L. R. 312; [1928] 

Argus L. It. 173.— AUS. 

■C- Necessity for — Before works 

entered upon.) — Dunn v. Braybrook 
Shirk, [1928] V. L. R. 454; [1928] 
Argus L. R. 286.— AUS. 

uc. Statutory liability of City — Non- 
fulfilment — Validity of subsequent statute 


agers.” The provisional apportionment was 
subdivided into different columns showing 
the names of the respective owners, 
particulars of the respective properties 
charged, & the measurements of the front- 
ages respectively, & also showing the esti- 
mated cost, attributable to each owner, of 
the work to be executed, under a number of 
headings. The basis of division was different 
in different columns, & in some columns the 
frontagers had been charged on different 
footings, but the apportionment contained no 
statement or explanation as to how the 
various factors, stated in the heading of the 
apportionment as the considerations on which 
the apportionment was based, had been 
applied in the division of the estimated cost 
of the work between the various owners. On 
appeal by one of the frontagers from a decision 
of the justices, overruling a preliminary 
objection that the provisional apportionment 
did not comply, for lack of particularity, with 
the requirements of the local Act ; — Held : 
the Act required particularity, for the 
information both of the respective frontagers 
* & of the corpn., &, if no uniform scale was 
applied, it ought clearly to be shown where 
the deviation took place ; the provisional 
apportionment failed to give the complete 
& specific disclosure required by the Sched. 
& the appeal must be allowed & the case sent 
back to the justices.— Smith v. Birkenhead 
Corpn., [1938] 1 K. B/288 ; [1937] 4 All 
E. R. 75 ; 107 L. J. K. B. 133 ; 158 L. T. 
00 ; 102 J. P. 1 ; 54 T. L. R. 24 ; 81 Sol. 
Jo. 803 ; 35 L. G. R. 575. 

2508a. .] — One of the bye-laws of deft. 

Board provided that 15 square feet air space 
should be left open in the rear of any new 
building. It was held that where a person 
built in contravention of that bye-law within 
the 15 square feet the Board might pull down 
the offending building consistently with 
safety in any way they pleased, but not in a 
dangerous way ; so that where there bad 
been excess in pulling down the building 
they were not liable unless the damage done 
was appreciable. — Jagger v. Doncaster 


imposing liability on frontagers .] — By a 
Quebec statute of 1910 the City of 
Montreal within six months was to 
macadamise certain streets, including 
S. Street, in a township thereby 
annexed to the City, but later statutes 
postponed until May, 1925, the date 
for completing the work. In 1910 the 
City had no power to charge the cost 
of paving streets against the frontagers, 
but statutes of 1911 & 1914 gave the 
City that power in the case of per- 
manent paving. In July, 1925, the 
Citv passed a resolution that S. Street, 
which had not been macadamised, 
Rhould bo permanently paved & that 
the frontagers thereon should be taxed 
in respect of the cost. Accordingly, 
S. Street was permanently paved with 
asphalt. In 1928 resps., as frontagers, 
were assessed to tax under a statute of 
that year, which provided that the cost 
of all pavings laid since Jan. 1, 1919, 
should be charged to the frontagers 
at a specified rate. All the statutes 
above mentioned were enacted as 
amendments of the City’s statutory 
charter of 1899 ; — Held : having regard 
to the specific terms of the statute 
of 1928 It applied to 8. Street, notwith- 
standing the unfulfilled obligations of 
the City under the statute of 1910, & 
accordingly the assessment was valid. — 
Montreal (City) v. Montreal In- 
dustrial Land Co., Ltd., [1932] A. C. 
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700 ; 101 L. J. P. C. 172; 147 L. T. 
517, P. C.— CAN. 
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sh. Bye-law authorising opening of 
street — Before land acquired.) — A bye- 
law passed by the council of a town 
authorising the opening & improving 
of a street shown upon a registered 

£ lan, as a local improvement under 
ocal Improvement Act, R. S. O. 1927, 
c. 235, was held not to be invalid or 
illegal because the land for the street 
had not been acquired by the corpn. 
before the bye-law was passed. — Re 
Cbappus & La Salle Town, [1928] 
2 D. L. R. 950 ; 62 O. L. R. 140^ CAN. 

sk. Bye-Law providing for construction 
of sidewalks — Street not opened — Ultra 
vires.) — Re Chappcb & La Salle 
Town, [1928] 2 D. L. R. 950 ; 62 

O. L. R. 140.— CAN. 

si. Width of entrance to new street — 
Existing entrance a narrow road — Over 
land of third party.) — Robe v. Syden- 
ham Local Administration & Health 
Board (1928), 49 N. L. R. 203.— S. AF. 

sm. Bye-law closing part of road 
allowance — No alternative way of access 
to private land — Invalid .) — Gilmore r. 
Westminster, [1929] 4 D. L. II. 1; 
64 O. L. R. 344.— CAN. 
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Union Rural Sanitary Authority ( 1890 ). 
54 J. P. 438. 

2508b. — - — .] — Applt. was the owner of 

certain old premises from which he removed 
the roof & commenced to erect on the walls 
thereof. & on the ground surrounding it, a 
new building without giving any notice to 
the local surveyor or delivering plans. The 
building was completed in Apr. 1901, & in 
Nov. 1901, applt. was summoned to show 
cause why the said building should not be 
pulled down, & on Nov. 4, 1901, resps. made 
an order requiring him to pull down the 
building : — Held : the order was rightly 
made though, no plans having been deposited, 
there had been no disapproval by the local 
authority, & though six months had elapsed 
from its completion. — Fairbrass v. Canter- 
bury Corpn. (1902), 67 J. P. 181 ; 1 L. G. R. 
181. 

2523. Add. Annotations : — As to (1) Consd. Salis- 
bury & Fordingbridge District Drainage 
Board v. Southern Tanning Co. (1920), Ltd., 
[1927] 2 K. B. 566, As to (2) Consd. A.-G. v. 
Sharp (1930), 99 L. J. Ch. 441. Refd. Musical 
Performers’ Protection Assocn., Ltd. v. British 
International Pictures, Ltd. (1930), 46 T. L. R. 
486. Generally , Retd. A.-G. v. Premier Line, 
Ltd., [1932] 1 Ch. 303. 

2534. Add. Annotations: — Consd. A.-G. v. Sharp 
(1930), 99 L. J. Ch. 441. Refd. Musical 
Performers’ Protection Assocn., Ltd. v. 
British International Pictures, Ltd. (1930), 
46 T. L. R. 485. 

2572. Add. Annotation : — Refd. A.-G. v. Sharp 
(1930), 143 L. T. 367. 

2575. Add. Annotation : — Consd. A.-G. v. Sharp 
(1930), 99 L. J. Ch. 441. 

2580. Add. Annotation : — Consd. A.-G. v. Prices’ 
Tailors (1928), Ltd., [1930] 2 Ch. 316. 

2580a. Conversion of two shops into one.] — 

Defts., who had purchased two houses with 
the shops on the ground floors projecting 
towards the street on which the premises 
fronted a few feet beyond the exterior walls 
of the two upper floors, submitted to the 
local authority plans of some proposed 
alterations. Tnese consisted in the main in 
the conversion of the two shops into one 
continuous shop with a single entrance from 
the street in a new position. The local 
authority took the view that the proposed 
alterations amounted to taking down the 
front of the premises for the purpose of re- 
building, so as to entitle them to prescribe a 
new building line under the Public Health 
Act, 1875 (c. 55), s. 155. They therefore 
refused to approve the plans & called on 
defts. to set the ground floor front back to 
the existing exterior walls of the floors above. 
Defts. having refused to comply, this action 
was brought on the relation of the local 
authority Ac pltf. moved for a declaration 
that defts. were not entitled to build beyond 
the prescribed line Ac for an order on them to 
remove so much of the new front of the shop 
as projected beyond that line : — Held : the 
local authority had no power to prescribe a 


new building line under sect. 155, because 
(1) on the true construction of the sect. 44 the 
front ” included the exterior walls of the two 
upper floors as well as the exterior wall of 
the ground floor, & (2) in any case the 
alterations made to the premises did not 
amount to taking down the front of the 
ground floor. — A.-G. v. Prices* Tailors 
(1928), Ltd., [1930] 2 Ch. 316 ; 99 L. J. Ch. 
511 ; 143 L. T. 416 ; 94 J. P. 226 ; 29 
L. G. R. 15, C. A. 

2580b. t( Front ” of the premises — What 

Included.}— A.-G. v. Prices’ Tailors (1928), 
Ltd., No. 2580a, ante . 

2584. Add. Annotations : — Refd. Fredman v. 
Minister of Health (1935), 164 L. T. 240; 
Urban Housing Co. v. Oxford Corpn. & Fox, 
[1939] 3 All E. R. 839. 

2591a. Meaning of “ new building ” — Recon- 
structed building not Included.] — Ballard 
v . Horton’s Estate, Ltd. (1926), 24 L. G. R. 
499, D. C. 

2592a. Meaning of “ erections M Ac 44 obstruc- 
tions ” — Includes petrol pumps.] — Clause 
36 (a) of a town planning scheme, provided 
that “ where a building line is shown 
upon the map (prepared for the scheme) 
in respect of any existing street or proposed 
new street no building or erection other 
than boundary walls & fences shall be 
erected or set up nearer to the street than 
such building line.” Clause 40 ( b ) of the 
scheme provided that '* no post, rail, fence, or 
other obstruction shall be erected in front of 
any shop or business premises in advance of 
the building lines fixed by clause 36, clause 37, 
clause 39 or this clause.” Clause 70 of the 
scheme provides penalties for breach of these 
clauses. Applt., who was the proprietor of a 
motor garage, which was situated in an 
existing street for which a building line was 
shown on the map referred to in the scheme, 
erected two petrol pumps in a forecourt in 
front of his premises, which was nearer to the 
highway & abutted thereon & was in advance 
of the building line shown upon the map Ac 
between that building line Ac the front 
boundary of the premises : — Held : the 

pumps were “ erections ” within clause 30 (a) 
of the scheme Ac also obstructions ” within 
clause 40 (b). Ac applt. had been rightly con- 
victed of offences under those clauses. — 
Mackenzie v. Abbott (1926), 24 L. G. R. 444. 
1). C. 

2592b. Building already erected when building line 
prescribed — Right to compensation -In re- 
spect of restriction on future extensions.]— 

Surrey County Council v. Catrkham 
Entertainments, Ltd. (1930), 94 J. P. To, 
189, D. C. 

Sub-sect. 8. — Improvement Line in Streets. 
For “ Public Health Act, 1875,” read 
44 Public Health Act, 1925.” 

2592c. « New erection ” — What amounts to.] — 
Held : the object of Public Health Act, 1925 


PART XIII. SECT. 2. SUB-SECT. 6.— D. 

b i. Lott bordering on navigable 

river .] — Land Registry Act, o. 23 of 
1806, s. 68, dealing with the sub- 
division of land Into town or other lots. 


provides, inter alia , that, in case a Jot 
borders on tbe shores of any navigable 
water, streets leading to & continuing 
to such water must be shown at a not 
greater distance apart than 600 feet : — 
Held : the object of the section was 
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to require land abutting on navigable 
waters to be subdivided so as to 
provide straight & continuous access 
to the water at Intervals of not less 
than 600 feet. — He Lonsdale Estate: 
(1907), 12 B. C. It. 366. — CAN. 



Cases 2766a— 8787. English and Empire Digest Supplement. 


the declaration. — A.-G. r. Hornsey Borough 
Council, [1927] 1 Ch. 331 ; 96 L. J. Ch. 104; 
130 L. T. 502 ; 91 J. P. 01 ; 43 T. L. B. 92 ; 
70 Sol. Jo. 1197 : 25 L. G. R. 200. 

2776. Add . Annotation : — Consd. London & North 
Eastern Ry. Co. v. North Riding of Yorkshire 
County Council, [1930] 1 All E. R. 692. 

2777. Add. Annotation : — Consd. London & North 
Eastern Ry. Co. v. North Riding of Yorkshire 
County Council, [1930] 1 All E. R. 092. 

2778. Add. Annotation : — Consd. London & North 
Eastern Ry. Co. v. North Riding of Yorkshire 
County Council, [1930] 1 All E. R. 692. 

2778a. Road over bridge & approaches.] — 

The Act of Parliament incorporating the 
predecessors of applts. provided {inter alia) : 
“In all cases in which the railway shall 
cross any . . . public highway . . . such 
public highway shall be carried over the said 
railway ... at the expense of the said co., 
by means of a bridge.” It was admitted that 
applts. were liable for the repair '& main- 
tenance of the bridge in question in this case, 
but they contended that they were not liable 
to repair the road over it : — Held : the word 


“ bridge ” included the highway over it & 
applts. were therefore liable to repair so 
much of the road as ran over the bridge & 
the approaches thereto. — London & North 
Eastern Ry. Co. v. North Riding op 
Yorkshire County Council, [1930] A. C. 
305 ; [1930] 1 All E. R. 092 ; 105 L. J. Ch. 
133 ; 154 L. T. 409 ; 62 T. L. R. 260 ; 80 
Sol. Jo. 423, H. L. 

2780. Add. Annotations : — Consd. Skilton v . Epsom 
& Ewell Urban District Council, [1937] 1 K. 
B. 112. Refd. Guilfoyle v. Port of London 
Authority, [1932] 1 K. B. 330 ; Newsome v . 
Darton Urban District Council, [1938] 3 
All E. R. 93 ; Swain v. Southern Ry. Co., 
[1939] 2 K. B. 560. 

2782. Add. Annotation : — Refd. Skilton v. Epsom 
& Ewell Urban District Council, [1937] 1 
K. B. 112. 

2782a. Against Port of London Authority — 

Dock swing bridge.] — Guilfoyle v. Port op 
London Authority, No. 2708a, ante. 

2787. Add. Annotation: — As to (3) Refd. A.-G. v. 

. Hornsey B. C. (1926), 43 T. L. R. 92. 


PART XV. SECT. 2, SUB-SECT. 2.— 
B. (o). 

o I. Transfer of area to muni- 

cipality .] — A railway co. constructed 
& maintained a bridge & approaches 
by which a road waa carried across 
their railway. The area in which the 
bridge was Bituatod was subsequently 
annexed to a burgh, & the burgh 
authorities called upon the oo., as 
frontagers to a private street, to con- 
struct a paved footway along one side 
of the road : — field : assuming that 
tho co. were frontagers to a private 
street. Burgh Police (Scotland) Act, 
1903 (c. 33), s. 10, had not, either 1 


expressly or by implication, altered or 
extended these obligations. — Magis- 
trates or Lkvkn v. London & North 
Eastern Ry. Co., [19201 S. C. 528. — 

SCOT. 

PART XV. SECT. 3. 

k i. Apportionment of cost — 

Bridge across railu'ay .] — Public High- 
ways Dkpt., Ontario v. Canadian 
Pacific IIy. Co. (Clappison Brtdgk 
Case) (1924). 30 Can. Ry. Cas. 5.— CAN. 

k ii. Bridge over boundary 

iver. 1 — In order to give Jurisdiction 
to the Municipal Comr. to apportion 
1 the costs of building a bridge over a 


river or stream forming the boundary 
between two municipalities, the latter 
must previously have agreed to con- 
struct tho bridge. 

The power or a municipality to con- 
tract with pnotber municipality to. 
build by Joint action such a bridge 
must be exercised by bye-law. — 
Rural Munictpaiity of Portage la 
Prairie v. Rural Municipality of 
Cartier, [1925] 4 D. L. R. 1035 : 
[1925] S. C. R. 691: affg., [19241 
4 D. L. R. 601 ; [1924] 3 W. \V. R. 
244 ; 34 Man. L. R. 405 : revsg. t 

[19241 1 D. L. R. 775 ; [1924] 1 
W. W. R. 225.— CAN. 
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HUSBAND' AND WIFE. 


Part I. — Contracts to Marry 


14. Add . Annotations : — As to ( 1 ) Dlstd. Siveyer v . 
Allison, [1935] .2 K. B. 403. Refd. Fender v. 
Mildmay, [1937] 3 All E. R. 402. 

15. Add. Annotation : — Refd. Fender v. Mildmay, 
[1937] 3 All E. R. 402. 

20. Add. Annotation : — Refd. Skipp t>. Kelly 
(1925), 42 T. L. R. 258. 

24. Add. Annotation : — Consd. Fender v. Mild- 
raay, 11935] 2 K. B. 334. 

25. Add. Annolalions : — Consd. Fender v. Mildmay, 

[1937] 3 All E. R. 402. Refd. Davies v. 
Elmslie, [1938] 1 K. B. 337. 

26. Add. Annotation : — Refd. Cohen v. Sellar, 

[1920] 1 K. B. 536. 

30. Add. Annotation : — Refd. Cohen v. Sellar, 

[1920] 1 K. B. 530. 

36. Add. Annotation: — Refd. Guy-Pell v. Foster, 
[1930] 2 Ch. 109. 

C. Survival of Right (p. 27). 

Sec, now , Law Reform (Miscellaneous Pro- 
visions) Act, 1934 (c. 41), s. 1 (1), (2) (b). 

38. Add. Annotation : — Refd. Riley v. Brown 

(1929), 98 L. J. K. B. 739. 


39. Add. Annotations: — As to (2) Apld. Riley v. 

Brown (1929), 98 L. J. K. B. 739. Generally , 
Refd. Cohen v. Sellar, [1926] 1 K. B. 535. 

40. Add. Annotation : — As to (1) Consd. Riley v. 
Brown (1929), 98 L. J. K. B. 739. 

40a. .] — An action for damages for 

breach of promise of marriage abates on the 
death of the alleged promisor & cannot be 
continued against the exors. of the deceased 
unless special damage can be proved. Such 
special damage must arise directly or naturally 
out of the transaction between the parties 
to the breach & must relate to matters within 
the contemplation of the parties at the time 
the alleged promise was made. — Riley v. 
Brown (1929), 98 L. J. K. B. 739 ; 142 L. T. 
42 ; 45 T. L. R. 013 ; 73 Sol. Jo. 499. 

81. AdcL, Annotation : — As to (3) Refd. Cohen v. 

Sellar, [1926] 1 K. B. 530. 

87. Add. Annotations : — Refd. Cohen v. Sellar, 
[1926] 1. K. B. 536 ; Riley v. Brown (1929), 
98 L. J. K. B. 739. 

114. Add. Annotation : — Refd. Cohen v. Sellar* 
11920] 1 K. B. 530. 


PART I. SECT. 6, SUB-SECT. 1. 

sr. Effect of Jewish betrothal.] — 
Among Jews the betrothal ceremony 
“ Kaseph Kiddushim.” If it is a valid 
ceremony, is something more than a 
betrothal between Christians. It is 
not a more contract which the parties 
3an set aside at will, but confers some 
of the rights Sc obligations of the 
married state. If the betrothal is 
upon certain conditions & the con- 
ditions are not fulfilled, the betrothal 
becomes void. It is then not necessary 
o execute a “ Get ” or a bill of divorce- 
ment to nullify the effect of the 
“ Kaseph Kiddushlm ” ceremony. — 
Ezekiel v. TtRunax (1931), I. L. R. 55 
Bom. 803.— 1ND. 

•ART I. SECT. 6, SUB-SECT. 1.— A. 

80 ii. .1 — Munn v. Haahti 

;1926), 37 B. C. R. 71.— CAN. 

m 1. Agreement to marry after 

obtaining divorce.] — L. alleged that in 
Apr. 1928, she & D. verbally agreed 
o marry one another as soon as she 
3ould obtain a divorce & that D. also 
agreed to pay the costs of obtaining It. 
3he was then a married woman who 
had been deserted by her husband for 
upwards of twenty years. She obtained 
her decree absolute, but D. then refused 

0 marry her or to pay the costs of the 
divorce. She brought an action 
against him for damages for alleged 

1 reach of promise, & for special 
damages to the amount of the costs of 
^he divorce proceedings. The fol- 
lowing questions of law were argued 
before trial : (o) whether the alleged 
promise to marry as soon as pltf. could 
obtain a divorce was actionable in 
view of the fact that pltf. was a married 
woman at the time of the alleged 
promise : 8c (ft) whether the alleged 

8 romise to pay the oosts of obtaining 
ae divorce was a valid promise In 
view of the above facts. It was 
contended for pltf. that, as in New 


Zealand the law recognises as a ground 
for divorce a mere agreement for 
separation subeisting for three years, 
the fact chat pltf. had been deserted 
by her hushana for upwards of twenty 
years at the time u* the alleged promise 
was sufficient to relax the rigidity of the 
rule of public policy: — Held : (1) it 

would be contrary to public policy to 
allow an action to be maintained on a 
promise such as was alleged by pltf., 
as, in principle, there is no distinction 
between a promise to marry after the 
wife’s death & one to marry after a 
divorce is obtained, & it is immaterial 
that no harm resulted or that the 
possibility of harm is remote ; 
(2) although in New Zealand the law 
recognises an agreement for separation 
subsisting for three years as a ground 
for divorce, the argument that there 
should on that ground be a relaxation 
of the rule of public policy disregards 
the principle that it is the tendency, 
not the actual result, of the recognition 
of contracts such as sued on in this 
case that affords the ground for the 
rigidity of the rule ; 8c on that test 

E iltf. must fail ; (3) the agreement as 
o the oosts of the divorce is covered 
by the principle applicable to the 
promise to marry. — Lambert v. Dil- 
lon, (19331 N. Z. L. R. 1059.— N.Z. 

PART I. SECT, 6. SUB-SECT. 5. 

r l. .] — la, an action for 

breach of promise of marriage, corro- 
boration may be found In circum- 
stances which according to ordinary 
experience would be accepted as 
showing that the relationship of 
engaged persons existed between the 
parties, but evideaoe of the most 
affectionate relations between a man 8c 
his mistress Is no evidence at all from 
which the ct. might draw the con- 
clusion that the relationship of engaged 
existed.— Sawdov v. Dale 
29 S. R, N. 8. W. 573; 46 
. W. N. 196.— A US. 


PART 1. SECT. 7, SUB-SECT. 1. 

st. Not fads discovered subscqvcnl 
to breach .] — SwrmPA v. Vaoulohik 
(A lta.), [19261 3 W, W. R. 705.— CAN. 

sw. Immoral consideration.] — Where 
a promise of marriage was given on the 
condition that pltf. enter, as she did, 
into an immoral relationship : — Held : 
the breach of the promise did not give 
rise to a cause of action. — B. v. B., 
[1936J 3 W. W. R. 76; rcvsd., [1937] 
1 W. W. R. 363 ; 44 Man. L. R. 494 ; 
subnom. Baker v. Baldkrbton, [1937] 
1 D. L. R. 736.— CAN. 

PART I. SECT. 7, SUB-SECT. 6. 

89 ii. Necessity to plead <& prove.] 

— The fact that in an action for brooch 
of promise of marriage the trial judge 
found that both parties had repented 
of their bargain held not to support 
the plea that the agreement had been 
rescinded by mutual consent before 
auy broach thereof, thore being no 
suggestion In such finding that they 
had translated their feelings into the 
performance of any act or acts which 
would terminate the contract whether 
bv mutual consent or otherwise. 
Where in such an action deft, wishes 
to contend that pltf. was not ready 
& willing to marry him. he should in 
his defence plead that specifically as 
a condition precedent Sc allege its non- 

f >erformance ; otherwise Its due per- 
ormanoe is presumed. — Lafayette v. 
Vrovov, ri928] 3 D. L. R. 613 ; [1928] 
2 W. W. R. 506.— CAN. 

PART I. SECT. 8, SUB-SECT. 2.— A. 

1 i. .] — In cases of breach of 

promise of marriage the elements 
usually considered In estimating the 
amount of damages are the monetary 
loss which pltf. has sustained, the 
financial position of deft., the social 
position of the parties, 8c the extent 
to which the feelings of pltf. have been 
wounded. — M oGalman v. Thorne, 
[1934] N. L. 11. 86. — 6. AF. 


persons 
(1929). 
N. S. W 
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Part II. — 

123, Add. Annotations : — Refd. Gottliffe v. Bdel- 
ston, [1930] 2 K. B. 378 ; Inverclyde v. 
Inverclyde, [1931] P. 29. 

127. Add. Annotations: — As to (1) Refd. Nach- 
imson v. Nacliimson, [1930] P. 217. As to 
(2) Refd. Republica de Guatemala v. Nunez, 
[1927] 1 K. B. 669 ; Inverclyde v. Inverclyde, 
[1931] P. 29. Generally , Refd. Sloggett v. 
Sloggett, [1928] P. 148. 

134. Add. Annotation : — Refd. De Pret-Roose v. 
De Pret-Roose (1934), 78 Sol. Jo. 914. 

140a. .] — Where a Jewess went through a 

form of marriage with a Jew at a Register 
Office under the mistaken belief that it was 
merely a ceremony of betrothal, & where 
conjugal relations had never taken place, 
the ct. granted her a decree of nullity. — 
Kelly (otherwise Hyams) v. Kelly (1932), 
148 L. T. 143 ; 49 T. L. R. 99 ; 70 Sol. Jo. 
832. 

148. Add. Annotation : — Consd. Hussein (otherwise 
Blitz) v. Hussein, [1938] P. 159. ^ 

148a. .] — Where a woman petmoned. for 

nullity of marriage on the ground of duress 
& her de facto husband was domiciled at the 
time of the institution of the suit in Egypt, 
the ct. exercised jurisdiction & held that 


Marriage. 

petitioner was constrained through fear, 
caused by the man’s threats, to go through 
the ceremony. — Hussein (otherwise Blitz) 
v. Hussein, [1938] P. 159 ; [1938] 2 All E. R. 
344 ; 107 L. J. P. 105 ; 54 T. L. R. 632 ; 82 
SoL Jo. 336. 

163. Add. Annotation: — As to (1) Refd. Dod- 
worth v. Dale, [1930] 2A11E. R. 440. 

175. After this case add : — 

Sixteen.] — See Age of Marriage Act, 1929 

(c. 36). 

175a. .] — Carr (otherwise Fowler) v . 

Carr (1936), 80 Sol. Jo. 67. 

193. After this case add : — 

.] — See, now. Marriage (Prohibited De- 
grees of Relationship) Act, 1931 (c. 31), s. 1 (1). 

199. After this case add : — 

.] — See, now, Marriage (Prohibited De- 
grees of Relationship) Act, 1931 (c. 31 ),s. 1 (1). 

21,7a. Husband of mother’s deceased illegitimate 
sister.] — Restall otherwise Love v. Res- 
’ TALL (1929), 45 T. L. R. 518 ; 73 Sol. Jo. 386. 

219. After this case add : — 

.] — See, now, Marriage Act, 1835 (c.64),s. 2. 


PART II. SECT. 3. SUB-SECT. 1. 

181 i. Necessity for voluntary con - 
sent.) — Sobubh v. Bobubii, [1931] 2 
W. W. R. 900.— CAN. 

PART II. SECT. 3, SUB-SECT. 8. 

142 i. General ruie.) — Kawaluk v. 
Kawaluk (Saak.). [1927] 3 D. L. R. 
493.— CAN. 

PART II. SECT. 4, SUB-SECT. 1. 

•a. Marriage between Protestant & 
Roman Catholic in Quebec .) — A mar- 
riage between a Protestant Sc a Roman 
Catholic, by a Protestant minister in 
Queboo, is, civilly valid. — C armichael 
v. KENT, [1935] 4 D. L. R. 620.— CAN. 

■d. Religious disability .) — A Soots 
woman, who had married a Hindu in 
Sootland, brought an action of declara- 
tion of marriage, in which she main- 
tained (a) that there was no consensus 
in idem, in respeot that she had con- 
tracted on the basis that the marriage 
would give her the status in India of 
a lawful wife, whereas the defender 
had known that it would not do so, 
Sc (b) that the defender, by the law of 
his Indian domicil, had not been cap- 
able of contracting a valid marriage 
outside Hinduism. The evidence estab- 
lished that the defender was under a 
religious disability whereby he was 
prohibited from marrying outside 
Hinduism while he remained a Hindu 
himself : — Held : there had been a 
deliberate exchange of consent to 
marriage. Sc the religious disability 
imposed on the defender was not of 
a kind which rendered the marriage 
invalid ; action dismissed. — M ac- 
Dougall e. Chitnavis, [1937] 8. C. 
390.— SCOT. - 

PART IL SECT. 4. SUB-SECT. 2. 
166 1. General rule .) — For a Christian 
marriage in India in 1926 the age of 
consent is twelve for the girl, that being 
the then state of the law in England. — 
Goodal v. Goodal (1932), I. L. R. 55 
All. 243.— IND. 

167 1. Effect of want of age .) — Appli- 
cation for decree of nullity where 
pre-marital intercourse had taken place 
refused because (1) the jurisdiction of 
the Supreme Ct. of Ontario to declare 


marriages null by Marriage Act, i 
R. S. O., 1927, s. 34, is limited to oases 
where the action is brought “ by the 
person who was at the time of the 
ceremony under the age of eighteen 
years ; & (2) a false statement as to 
age in an application for a marriage 
licence was not a ground for nullity 
according to the law of England in 
1870, within the meaning of Divorce 
Act, 1930, declaring the same to be in 
foroe in Ontario. — Kerr v. Kerr, 
[1932] O. R. 601 ; 4 D. L. R. 289; 
affd., [1934] 2 D. L. R. 369; S. O. R. 
72.— CAN. 

■d. Child Marriage Restraint Act, 
1929 — Restriction to British India .) — 
The Child Marriage Restraint Act, 
1929, is limited in its operation to 
British India, 8c only strikes at mar- 
riages contracted in British India. — 
Naratan Mudlagin v. Emperor 
(1935), I. L. R. 59 Bom. 745.— IND. 

PART II. SECT. 4, SUB-SECT. 5. 

177 I. Effect of— Marriage void.)— 
Where in an action for a decree of 
nullity of marriage it Is proved that 
at the time of the marriage a person 
to whom deft, had been legally married 
was still alive Sc there is nothing to 
show that this prior marriage had ever 
been dissolved, the decree will be 
granted. — English v. English, [1928] 
i 1D.L. R. 419 ; [1928] 1 W. W. R. 14. 
—CAN. 


PART II. SECT. 5, SUB-SECT. 2.— A. 

f |. ,] — A marriage between an 

uncle Sc his niece oannot be lawfully 
solemnised in Alberta whether the' 
parties are domiciled in the province 
or elsewhere. — Re Seidler Sc Maceze 
(Alta.), [19291 4 D. L. R. 478 ; 2 

W. W. R. 645.— CAN. 

st. Aunt by marriage. 1 — A marriage 
between a man Sc his aunt by marriage 
is within the prohibited degrees of 
affinity & is therefore invalid. — 
Dejardin v. Dejardin, [1932} 2 

W. W. R. 237.— CAN. 


PART II. SECT. 5, SUB-SECT. 2.— D. 

nx. IUeyitimate daughter of niece .) — 
The rule which prohibits marriage 

2 


between collaterals where one of them 
stands in loco parentis to the other does 
not apply where the relationship of 
the parties is merely a natural one. Sc 
accordingly, a marriage between a man 
& the Illegitimate daughter of his 
brother’s daughter is a lawful marriage. 
— Philp’s Trustees v. Beaton, [1938] 
S. C. 733.— SCOT. 


PART II. SECT. 6, SUB-SECT. 8. 

219 ill. .] — Where the parties 

to a marriage are within the pro- 
hibited degrees of consanguinity Sc 
both parties are aware of the fact 
prior to the marriage the ct. has Juris- 
diction to grant a decree of nullity. — 
-<J. v. C., [1932] N. Z. L. R. 1425.— 
N.Z. 


PART II. SECT. 6, SUB-SECT. 1. 
•b. Failure to comply with require- 
ments— Effect of.) — Although a mar- 
riage licence, the publication of banns, 
or the consent of parents is made by 
statute a prerequisite to the solemnisa- 
tion of marriage, the non-fulfilment of 
said requirement does not render a 
marriage void or voidable, unless the 
statute expressly or by dear necessary 
intendment so provides : Sc even the 
fact that the statute prohibits under a 
penalty other than nullity solemnisa- 
tion without observance of the require- 
ment does not imply nullity. The fact 
that a marriage was solemnised without 
the lioenoe or publication of banns 
required by sect. 3 of Marriage Act, 
1924, does not make the marriage void 
or voidable. — Wylie (otherwise 
Patton) v. Patton, [10301 1 W. W. R. 
216 ; 1D.L.R. 747 ; 24 8. L. R. 285. 
—CAN. 


PART II. SECT. 6, SUB-SECT. 8. 

t i. .] — In Deo. 1928, a 

woman brought an action of declarator 
of marriage against the representatives 
of a man who had died In Sept, of that 
year, averring that a marriage had been 
entered into between them by declara- 
tion de praeserdi in Dec. 1922. It was 
proved that the parties had for many 
years prior to that date been on terms 
of intimate friendship. Sc that deoeaeed 



VoL XX vu.— Husband and Wife. Cases 236 — 347. 


Sub-sect. 4. — Remarriage of Divorced 
Persons. 

(Vol. XXVII., p. 43.) 

To cross-reference add “ See, also. Marriage 
(Prohibited Degrees of Relationship) Act, 
1931 (c. 31), s. 2.” 

285. After this case add : — 

Usual place of worship of either party.] — See 
Marriage Measure, 1930 (No. 3). 

248a. .] — Applt. had been married in 1915, 

but shortly afterwards her husband deserted 
her & she had not seen him or heard of him 
since 1910. In 1928, she married resp. For 
this wedding the banns were read in her 
maiden name, & she was married in that 
name. The present proceedings were sum- 
monses taken out against resp. & based on 
charges of adultery, desertion & failure to 
maintain. Applt. gave evidence that she 
had disclosed to reap, her previous marriage, 
<fc that, for at least two years before her 
second marriage, she had been commonly 
known by her maiden name. The justices 
held that, there being no evidence that the 
first husband was dead, the first marriage 
was still subsisting, & the second one invalid. 
They further held that the second marriage 
was void, because applt. had given her wrong 
name intentionally & wilfully, & there had. 
therefore been no due publication of the 
banns. The wife appealed to the Div. Ct. : — 
Held : (1) it was impossible to say that there 
was no evidence that the first husband was 
dead, having regard to the presumption of law 
that a person who has not been heard of ior 
over seven years is dead; (2) in U> 

invalidate a marriage on the ground of want cf 
due publication of banns, it is not sufficient 
to show that a party knowingly & consciously 
gave a wrong name. A wilful intention to 
conceal identity must be proved. — Chipchase 
v. Chipchask, [1939| P. 301; [1939 1 3 All 


E. R. 895 ; 55 T. L. R. 1007 ; 83 Sol. Jo. 
798. 

254. Add. Annotation : — Consd. Chij>chase v. Chip- 
chase, [1939] 3 All E. R. 895. 

259. Add. Annotation : — Consd. Chipchase v. Chip- 
chase, [1939] 3 A1J B. R. 396. 

261. Add. Annotation : — Consd. Chipchase v. Chip- 
chase, [1939] 3 All E. R. 895. 

262. Add. Annotation : — -Consd. Chipchase u. Cliip- 
cliase, [1939] 3 All E. R. 895. 

269. Add. Annotation : — Consd. Chipchase v. Chip- 
chase, [1939] 3 AH E. R. 895. 

276, Add. Annotation : — Consd. Chipchase v. Chip- 
chase, [1939] 3 All E. R. 895. 

385. Add. Annotation: — Reid. Nachimson v . 

Nachimson, [1930] P. 217. 

341. Add. Annotation : — Folld. R. v. Lamb (1934), 
150 L. T. 519. 

342. Add. Annotation : — As to (1) Folld. R. v. 
Lamb (1934), 150 L. T. 519. 

342a. .] — On a prosecution for 

bigamy it was proved that prisoner’s first 
marriage had taken plane in a register office 
by certificate after notice &, that prisoner, 
with the knowledge & consent of the woman, 
gave the notice in a false name ; & that 

subsequently the prisoner went through a 
form of marriage with another woman : — 
Held : the giving of the notice in a false 
name, with the knowledge & consent of the 
other party, did not prevent the notice from 
being “ due notice ” within Marriage Act, 
1830 (c. 85), s. 4. The first marriage was 
therefore valid, & the prisoner could properly 
be convicted of bigamy. — R. v. Lamb (1934), 
150 L. T. 619 ; 50 T. L. R. 310 ; 78 Sol. Jo. 
279 ; 24 Cr. App. Rep. 145 ; 30 Cox, C. C. 
91, C. C. A. 

347. Add. Annotation : — As to (1) Consd. R. v. 
Lamb (1934), 150 L. T. 519. 


had more than once proposed marriage 
to the pursuer. On Doc. 28, 1922, at 
an hotel at which the parties were 
staying, they stated In the presence 
of three witnesses that they accepted 
one another as husband & wife. A 
document attesting the marriage was 
signed by the parties & by the wit- 
nesses. The pursuer & the three 
witnesses to the document deponed 
that the Interchange of consent was 
serious, & was intended to constitute 
marriage, & that no other person was 
present at the ceremony. On the 
other hand, a witness B. deponed that 
she was present during part of the 
ceremony, & that the proceedings were 
of the nature of a joke. At the date 
of this ceremony the deceased was 
seventy -six & the pursuer was about 
forty. The pursuer & one witness 
deponed that the parties occupied the 
same bedroom after the ceremony. 
The witness B. gave evidence to the 
contrary effect. 

The parties did not take np residence 
together. The pursuer continued to 
carry on her profession as a teacher 
under her maiden name. Severed wit- 
nesses deponed that deceased had 
subsequently introduced the pursuer 
to them as his wife. Other witnesses 
gave evidence that deceased had 
denied that he was married to the 
pursuer. Deceased died on Sept. 2, 
1928, leaving about £20,000. in his 
will, made two days before his death, 
he left the pursuer a legacy of £200 
und er her maiden name : — Held : the 
exchange of serious matrimonial con* 
sent had been clearly established by the 
document & the evidence of the 


pursuer & the three witnesses thereto, 
& the subsequent conduct of the parties 
did not displace this conclusion. — 
Dunn v. Dunn’s Trustees, 11980] 
8. O. 131.— SOOT. 

t il. Subsequent belief by one 

party that marriage invalid. ] — More 
consent makes marriage, & the validity 
of the contract is not affected by tbe 
fact that one of the parties subse- 
quently forms an erroneous view that 
It was invalid for lack of some formality. 
— Courtin v. Elder, [1930] S. 0. 68. — 
SOOT. 


PART II. SECT. 7, SUB-SECT. 1.— 
E. (b) U. 

•d. Rule in India .] — The English law 
that non-publication of banns makes 
the marriage void only if lack of 
publication Is within the knowledge of 
both parties is no guide to the Indian 
cts., for in the Indian Ghristian Marriage 
Act there is nothing equivalent to the 
wording in sect. 22 of the English 
Marriage Act. — Jones v. Titli (1932), 
l. L. R. 65 All. 185.— IND. 


PART IL SECT. 7, SUB-SECT. 3.— 
C. (a). 

’ death 


CAN. 


ART II. SECT. 7. SUB-SECT. 3.— 
0. (b). 

o I. Parties within prohibited 

•greet. J— Where it la disclosed^ to an 
Baer of marriage licences that there 
a legal impediment to the proposed 

3 


marriage by reason of the relationship 
of the appets. by consanguinity he 
acts properly In refusing to issue the 
licence. — Re SjcrDLER St Mackie (Alta.), 
[1929] 4 D. L. K. 478 ; 2 W. W. H. 645. 
—CAN. 


PART II. SECT. 7. SUB-SECT. 6.— 
G. (a). 

g j, Formal consent filed after 

marriage — Verbal consent given before.] 
— Le Aruowsmith v. Lk Arrow* 
smith, [19311 2 D. L. R. 608; 1 

W. W. It. 816. — CAN. 

sk. When marriage invalidated by .] — 
Sect. 52a of Marriage Act, 1933, which 
empowers the ct. to declare that a 
form of marriage gone through by a 
min or without the consent required 
by the Act & which has Dot been con- 
summated was not a valid marriage, 
does not apply to a marriage solemnised 
before tbe passing of the amendment. 
Qu. : whether if said amendment Is to 
be construed so as to make It possible 
for persons of marriageable age who 
deliberately went through such a form 
of marriage, having obtained the licence 
on false statutory declarations as to 
age, to have it declared a nullity on 
their own testimony that the marriage 
was not consummated, does not the 
amendment invade the Federal field 
of jurisdiction.— Graham (otherwise 
Bruce) v. Graham, [1937] 2 W. W. R. 
444 ; revad., [1938] 1 W. W. R. 155 ; 
1 D. L. E. 778 ; 7F, L, J. (Can.) 246. 
—CAN. 


PART II. SECT. 8, SUB-SECT. 1.— A. 

bo. Person other than contracting 
parties. ] — Marriage Act, R. 8. M>, 1913, 
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Cases 44p — 586. 

446. Add. Annotation : — Refd. Nachimson v. 
Nachimson, [1030] P. 217. 

453a. .] — The detail & strictness of 

proof of a . marriage required in a criminal 
prosecution for bigamy is of a totally different 
standard from that required before a magis- 
trate who is dealing With the question of the 
maintenance of a wife alleged to have been 
deserted. In civil cases, where there is 
evidence of the fact of a ceremony of 
marriage, followed by cohabitation of the 
parties, everything necessary for the validity 
of the marriage will be presumed in the 
absence of decisive evidence to the contrary, 
even though it may be necessary to presume 
the grant of a special licence. The burden 
of impeaching the factum of a marriage & 
the presumption of law semper prceaumitur 
pro motrimonio , lies upon the impeaching 
party. 

Statement in Halsbury’s “The Laws of 
England,*’ Vol. 10, Husband & Wife, Part II., 
Marriage, para. 004 [2nd Ed., para. 932,] 


approved . — Spivack v. Spivack (1930), 99 
L. J. P, 62 ; 142 L. T. 492 ; 94 J. P. 91 ; 
46 T. L. R. 243 ; 74 Sol. Jo. 166 ; 28 L. G. R. 
188 ; 29 Cox, 0. C. 91. 

508a. .] — Evidence by a witness of 

reputation of marriage is admissible so long 
as it appears to be of a general reputation ; 
so soon as it appears, however, upon cross- 
examination or otherwise, that the witness 
is speaking from information given to him by 
some individual, even of the existence of a 
general reputation, such evidence is merely 
hearsay, &, as such, inadmissible. — Shedden 
v. A.-G. (1800), 2 Sw. & Tr. 170 ; 30 L. J. 
P. M. & A. 217 ; 3 L. T. 692 ; 0 Jur. N. S. 
1103 ; 9 W. R. 286 ; affd., sub nom. Shedden 
v. Patrick & A.-G. (1809), L. R. 1 Sc. & 
Div. 470, H. L. 

510. Add. Annotation: — Refd. Skipp v . Kelly 
(1920), 42 T. L. R. 268. 

536. Add. Annotation : — Apld. Spivack v. Spivack 
(1930), 99 L. J. P. 62. 


contemplates that the official or person 
solemnising a marriage must be a 
person distinct from either of the con- 
tracting parties. Sect. 30 of said Act 
was never intended to validate a 
ceremony performed by one of the 
contracting parties. Semble : the 
words “ other person ’* as used In said 
sect, refer to those persons other than 
ministers & clergymen who are named 
In sect. 2 of said Act but who are not 

a ualifled within the language used in 
tie various sub -sects, thereof. 

Deft, after obtaining from an issuer 
of marriage licences a licence for the 
marriage of himself & pltf. handed it 
to her, saying, “You married woman, 
I your husband, you my wife,” & 
Informed her (a foreigner, who had 
recently come to Canada) that it was 
not necessary in Manitoba to have a 
marriage solemnised by a minister or 
“ the church.” The partlos regarded 
themselves as legally married, & lived 
together as husband & wife for fifteen 
years. Pltf. filed a petition praying 
for a decree that she & deft, had 
been legally married & a declara- 
tion that she was his lawful wife. 
Heap. (deft, herein) filed an “answer ” 
& the matter was treated as a matri- 
monial cause : — Held : Divorce & 
Matrimonial Causes Act, 1857, & the 
amending Acts in force in Manitoba, 
did not give the ct. jurisdiction to 
grant the relief asked, but an order was 
made on the hearing, counsel for resp. 
agreeing thereto, converting the pro- 
ceedings into an ordinary action in the 
ot. Sc the same was then heard, where- 
upon it was held that the parties were 
not legally married. — Stockholder v. 
Stockholder, 11934] 1 W. W. It. 365; 
42 Man. L. It. 85.— CAN. 

PART II. SECT. 8, SUB-SECT. 2.— A. 

■a. Marriage of Dovkhobortsi .) — 
Chernenkoff v. Chernenkoff, (1930] 
2 W. W. It. 165 ; 3 D. L. It. 1001.— 
CAN. 

PART II. SECT. 8, SUB-SECT. 4. 
•b. Under Indian Christian Marriage 
Act, 1872 — Between Homan Catholics.) 
— A civil marriage contracted before a 
registrar In accordance with the pro- 
visions of Indian Christian Marriage 
Act, 1872, by persons professing the 
Homan Catholic faith is valid & legal. 
That Act deals with the forms of 
solemnisation of marriages of ail 
Christians in India, Including Homan 
Catholics. — Saldanha v. Saldanha 
(1929), 1. L. It. 54 Bom. 288.— IND. 

PART II. SECT. 9. 

• 0 . Marriage in foreign State — 


Celebration by person . with power to 
do so.) — Mellen v. Dobenro, (1927] 
4 D. L. H. 1128 ; 61 O. L. R. 340.— 
CAN. 

PART II. SECT. 10. 

b I. Marriage Act, R. S. A ., 

1922 (c. 213), s. 20.]— The above sect, 
cannot apply to an alleged marriage 
of which there was no solemnisation 
whatever, other than the purchase of 
two wedding rings from an issuer of 
marriage Uoenoes & the placing of one 
of them on a finger or eaoh of the 
parties, who did not belong to any sect 
or nationality which recognises this 
proceeding as a valid marriage cere- 
mony. — Petbohl v. Bdohi (Alta.), 
[19261 4 D. L. R. 1185; [1926] 3 

W. W. R. 598.— CAN. 


[PART II. SECT. 11, SUB-SECT. 1. 

e i. .] — The doctrine, that 

a person who goes through a form of 
marriage must be presumed to have 
acted Innocently & legally & that* 
until this presumption is rebutted, it 
muHt prevail over the presumption 
that a first husband or wife whose 
death was not proved, but who had 
not been heard of for over seven years 
before the second marriage, was alive 
at the time thereof, can have no applica- 
tion where it is found that the person 
relying on such doctrine did not act 
in innocent good faith in going through 
the form of a second marriage. — 
Irwin v. Irwin (Man.), [1926] 2 D. L. R. 
794 ; [1926] 1 W. W. R. 849.— CAN. 

• H, Compliance with Marriage 

Act, 8. 21 (b).J — MclilN N V. ELLERTON, 
Ellerton v. Ellkrton, [1925] 2 

D. L. R. 1136; 11925} 1 W. VV. R. 
962.— CAN. 

e ill. .] — A marriage prinui facie 

valid affords a strong presumption that 
there was no legal impediment thereto, 
& the presumption is not to be broken 
in upon by a mere balanoe of proba- 
bility ; the evidence for the purpose 
of repelling it must be strong, distinct 
& satisfactory. In an action attack- 
ing the validity of K.'e second mar- 
riage & seeking a declaration that the 
six children born thereof should be 
excluded from participating in an 
estate bequeathed to their father’s 
lawful children, upon the ground that 
at the time of the Bald marriage K.’s 
first wife was living : — Held : the only 
possible inference from the proved 
facts was that the first wife was dead 
when the disputed marriage was con- 
tracted & therefore the children 
thereof were legitimate Sc entitled to 
participate in the said estate. Also, 
as the result of the action had settled 
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the question of the legitimacy of K.’s 
children by his second marriage, thus 
enabling the Public Trustee to dis- 
tribute a fund that bad been held by 
him pending such settlement, pltf. 
should be awarded costs. — Kkmpton 
v. Public Trubtee, [1932] N. Z. L. R. 
1380 ; G. L. R. 647.— N.Z. 

e iv. Compliance with necessary 

ceremonies. ] — A n an action under 
Families’ Compensation Act, R.S.B.C., 
1924, for the benefit of the alleged wife 
& children of the deceased, a Chinese, 
deceased & the alleged wife were 
alleged to have been married in China 
where, apparently, they were both 
domiciled at the time. There was no 
proof of the marriage by record or by 
anyone present thereat, but evidence 
was given as to the intention of the 
two to marry & of a betrothal contract, 
& there was sufficient to show that they 
cohabited together in China after the 
alleged marriage Sc were there regarded 
by their friends, neighbours & relatives 
as man & wife : — Held : in the absence 
of proof, as a fact, as to what, if any, 
presumption would bo drawn under 
Chinese law from such cohabitation, the 
ct. could not presume from said evi- 
dence that a valid marriage took place. 
— Leono Sow Nom v. Chin Yee You, 
[1934] 3 W. W. R. 686 ; 49 B. C. It. 244. 
—CAN. 


PART II. SECT. 11, SUB-SECT. 2.— 
B. (a). 

478 i. Many years.) — P., a Natal 
native, from about 1897 until Ju«t before 
her death in 1916 cohabited con- 
tinuously with A., a half-caste woman. 
When the cohabitation began A. had 
a husband, who was still living. There 
was evidence to show that P. & A. 
had both said before 1902 that they 
were not married, Sc there was no 
evidence of any registration of a 
marriage between I’. & A. There 
was some evidence that P. & A. were 
reputed to be man & wife since \.he 
birth of their five children, all of 
whom bad been brought up Sc educated 
by P.’s brother C.. who had treated 
them as his nephews 8c nieces : — Held : 
the evidence adduced was not strong 
enough to rebut the presumption of 
marriage arising from the lengthy 
cohabitation of P. Sc A. — Nyokana v. 
Nyokana (1925), 46 N. L. R. 227.— 
S. AF. 


PART II. SECT. 11, SUB-SECT. 2.— 
B. (o). 

521 It. .1 — R. v. 

Proud. [1926] 3D.L.R. 664 ; [1926] 
S. C. R. 699.— CAN. 



VoL XXV IL — Husband and Wife. Cases 548a — 695a. 


548a. .] — T. B. lived in Rockhampton from 

1860-1870 with a certain lady ; they held 
themselves out to be husband & wife, & 
they & their children were received in local 
society, which would not have been the case 
had there been any suggestion of irregularity. 
T. B. at his death was one of the most 
prominent solrs. in Rockhampton. The birth 
certificates of the children recorded the 
marriage of the parents as having taken 
lace at Ballan, Victoria, on Jan. 10, 1860, 
ut no such marriage was registered there, 
although registration had there been com- 
pulsory for some years. In 1873, T. B.’s 
father, who lived in England, executed a 
deed covenanting to make certain payments 
to the children or their mother & this deed 
contained these words : “ the following 

reputed children of his deceased son,” T. Ik, 
“ which children are now in England with 
their mother E. M., otherwise E. B.” : — 
Held: (1) the absence of any entry in the 
register of marriages was not sufficient- to 
rebut the presumption of marriage of T. B. ; 
(2) the words in the deed of 1873 were 
-insufficient to rebel the presumption ; (3) the 
presumption of mninage can be rebutted only 
by evidence of the most cogent kind, & the 
children in question ought to be declared to 
be the lawful children of T. B. & his wife 
E. B. — Be Taplin, Watson v. Tate, [1937] 
3 All E. R. 105 ; 81 Sol. Jo. 526. 

548b. .] — The parents of the first & second 

defts. lived together as man & wife for many 
years about 1890, & enjoyed the reputation 
of being married persons. Five children 
were born of the union (including Mu se 


defts.) prior to Nov. 22, 1898, when the 
parents went through a ceremony of marriage, 
after banns, at the parish church of Fulham. 
The birth & baptismal certificates of the 
children gave the surname of the mother as 
the same name as that of the father. It 
w r as proved that from time to time prior to 
that ceremony statements were made by 
both parents to the effect that they had been 
married, & a solr. who witnessed the marriage 
ceremony in 1898 deposed that the husband 
had stated to him that he had marriod E. J. 
(the mother) in Scotland. The certificate 
of the marriage in 1898 showed that the 
register which the parents signed described 
them as bachelor & spinster, respectively. 
These defts. claimed that, notwithstanding 
this certificate, a marriage prior to 1893 
should be presumed : — Held : if the evidence 
had consisted only of the birth & baptismal 
certificates & the declarations of the parents, 
together with the reputation they enjoyed of 
being married persons, it must be presumed 
in law that the parents had been married 
prior to 1 893. However, the marriage certi- 
ficate relating to the ceremony performed in 
1898, & the statements of fact contained in it, 
rebutted any legal presumption of a prior 
marriage of the parties. — - lie Bradshaw, 
Bland y v. Willi-s, [1933] 4 All E. R. 143 ; 
82 Sol. Jo. 909. 

568a. .] — Spivack v. Spiv ace, No. 453a, ante. 

580a. .} — Ralston v. Ralston, No. 2293a, 

■ 'post. 

583. Add. Annotation : — Consd. Nachimson v . 
Nachimson, [1930] P. 217. 


Part III. — Personal Rights and Obligations arising from 

Marriage. 


695a. Bankruptcy of husband.] — The bkpey. 

of a husband who has entered into a 
separation deed is an answer to any claim 
for the payment of agreed sums under the 
deed, but does not convert his wife’s agree- 
ment to live apart with an allowance into 


an agreement to live aj3art without main- 
tenance. nor right to that maintenance is 
not in contract but is on incident of matri- 
monial status at common law. An agree- 
ment under a separation deed to receive an 
allowance merely suspends, but does not 


PART II. SECT. 11, SUB-SECT. 2.— E. 

653 II. .] — Dahlbkrq v. Swan- 
son, [19271 3 D. L. R. 669 ; 11927] 1 
W. W. R. 617 ; 21 Saak. L. R. 388.— 

CAN. 


PART II. SECT. 13. 

680 I. General rule .] — The ct. in an 
ordinary action can make a declaration 
ob to the validity of a marriage. — 
Stockholder v. Stockholder, [1934 
1 W. W. R. 365 ; 42 Man. L. R. 85- 
CAN. 


PART III. SECT. 1, SUB-SECT. 1. 

k (p. 76) 1. Effect 

of repeat of Judicature Act, 1922, 
pendente lite .) — An alimony action 
begun before the coming into force 
of Domestic Relations Act, 1927, c. 5, 
a. 75, is governed as to pltf.’s rights 
& deft. *s liability by Jud. Act, R. 8. A. 
1922, o. 72, s. 21, notwithstanding Its 
repeal by said sect. 75.— Clarke v. 
Clarke, [1928] 1 D. L. R. 249 ; [1927] 
3 W. W. R. 728.— CAN. 

s <p. 76) i. — Pro- 

coked, by wife* 8 misconduct. 1 — Weitzel 


v. Weitzel, [1928] 3 D. L. K. 201.— 
CAN. 


m (p. 77) i. Invalidity 

of marriage.] — Held: pltf. was not 
entitled to succeed on an alternative 
claim for a quantum meruit for her 
services as deft.’s housekoeper. — 
Holmes v. Holmes (Alta.), [1927] 2 
D. L. R. 979 ; [19^7] 2 W. W. It. 253.— 
CAN. 

it i. Liability for interim 

disbursements .) — The Supreme Ct. of 
Alberta has the power in on alimony 
action to grant the wife an order for 
payment of interim disbursements. — 
Drewry v. Drewby, [1928] 3 W. W. it. 
460.— CAN. 


hh i. Husband pur- 

posely denuding himself of his property.] 
— Liohtheart v. Liotttheart, I1927J 
1 D. L. R. 386 ; [1927] 1 W. W. R. 
393.— CAN. 


hh ii. Alimony 

provided for in prior separation agree- 
mevl — Power of court to increase.]— 
Kawin v. Kawin, 11927] 3 P. L. R. 
383; [1927] 1 W. W. R. 690 ; 21 

Sask. L. R. 415— CAN. 

xt i. Necessity for written 
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demand for cohabitation dfr restitution 
of conjugal rights. ) — Held: pltf. not 
entitled to decree for alimony, booauso 
she had not before action made a 
written demand for cohabitation & 
restitution of conjugal rig 1 ts.— Scorr 
v. Scott, 11930] 1 D. L. It. 53; 64 

O. L. R. 422. -CAN. 

rr II. .] — Freeman v . 

Freeman, [1935] 1 W. W. R. 47 7 ; 2 
D. L. It. 809 ; 49 B. C. It. 554. — CAN. 

rr ill. Variation — Juris- 

diction of Supreme Court of Nova 
Scotia. ] — McLeod v . McLeod, [1931] 
2 D. L. If. 364 ; 2 M. P. Ii. 559 ; revsg., 
[1930] 3 D. L. R. 157.— CAN. 

rr iv. — Effect of decree as 

res judicata — Subsequent action for 
annulment .] — Thompson Crawford, 
[193212 D. L. It. 466 ; O. It. 281 ; affd., 
[1932] 4 D. L. It. 206.— CAN. 

b (p. 78) i. .] — Semble : 

there is no common law rule that a 
husband is bound to maintain his wife 
while she is Incarcerated in a lunatic 
asylum without his consent. — A.-G. v. 
Rand (1931), S. H. N. S. W. 568 ; 48 
N. 8. W. W. N. 154.— AUS. 



Cases 695a— 646a. English and Empire Digest Supplement, 


annul, that right, which revives as soon as 
the agreement is terminated by bkpcy., 
notwithstanding the receipt of a dividend. 
The dividend is not a transaction between 
husband & wife, but an incident in the 
bkpcv., & its receipt does not operate as a 
new bargain with the husband compounding 
the common law right of the wife- The 
separation agreement thus put an end to does 
not debar the wife from alleging the wilful 
neglect of the husband to provide reasonable 
maintenance for her within Summary Juris- 
diction (Separation & Maintenance) Acts, 
1895 to 1925. — Dewe v. Dewe, Snowdon v. 
Snowdon, [1928] P. 113 ; 97 L. J. P. 66 ; 
188 L. T. 552 ; 92 J. P. 32 ; 44 T. L. R. 274 ; 
72 Sol. Jo. 69 ; 20 L. G. R. 191. 

Annotation : — Reid. Markorltch v. Markovitch (1034), 151 
L. T. 130. 

601. Add. Annotations : — Consd. Bennett v. Ben- 
nett, [1939] P. 274 ; Williams v. Williams, 
[1939] 3 All E. R. 825. Refd. Grubb v. 
Grubb (1934), 150 L. T. 420 ; Markovitch v. 
Markovitch (1934), 151 L. T. 139 ; Herod v. 
Herod, [1939] P. 11 ; Jordan v. Jordan, [1939] 
P. 239. 

611. Add. Annotations : — Consd. Place v. Searle 
(1982), 48 T. L. R. 428. Refd. Gottliffe v. 
Edelston, [1930] 2 K. B. 378. 

640. Add. Annotations : — As to { 1) Folld. Place v. 
Searle, [1932] 2 K. B. 497. Generally , Refd. 
Davies v. Elmslie, [1938] 1 H. B. 337. 

641. Add. Annotations : — -Consd. Place v. Searle, 
[1932] 2 K. B. 497. Refd. Davies v. Elmslie, 
[1938] 1 K. B. 337. 

642. Add. Annotation : — Consd. Place v. Searle, 
[1932] 2 K. B. 497. 

643. Add. Annotation : — Consd. Place v. Searle 
(1932), 48 T. L. R. 428. 

643a. Whether necessary to prove wife's will 

overborne by defendant.] — For pltf. to suc- 
ceed he must show that his wife did not elect 


to leave him, but was overborne by a stronger 
will (Darling, J.). — Sanderson v . Hudson 
(1928), Times , Jan. 29, 1923. 

Annotation Overd. Place v. Searle (1932), 101 L. J. K. B. 

465. 

643b. .] — A wife owes the duty to her 

husband to reside & consort with him, & any 
one who, without justification, procures, 
entices or persuades her to violate this duty 
commits a wrong towards the husband for 
which he is entitled to recover damages. In 
order to succeed in such an action the 
husband need not prove that the will of the 
wife was overborne by the stronger will of 
the deft. — Place v. Searle, [1932] 2 K. B. 
497 ; 101 L. J. K. B. 485 ; 147 L. T. 188 ; 
48 T. L. R. 428, C. A. 

Annotations* : — Consd. Newton v. Hardy (1933). 149 L. T. 165 ; 

Refd. Menon v. Menon & Warth, [1936J 1 All E. R. 900. 

643c. Postponement of hearing — Until after hear- 
ing of divorce proceedings.] — Pacheco de 
Cespedes v. MoCandlish (1935), 79 Sol. Jo. 
964, 0. A. 

644. Add. Annotation: — As to (1) Consd. Newton 
v . Hardy (1933), 149 L. T. 106. 

645. Add. Annotations : — Consd. Place v. Searle, 

* [1932] 2 K. B. 497 ; Newton v. Hardy (1933), 

149 L. T. 165. 

645a. .] — (1) A married woman has a 

legal right to the consortium of her husband 
& can recover damages from any one who 
violates that right. In order to recover such 
damages she must prove that her husband 
has been enticed, procured, or persuaded by 
the deft, to cease from cohabiting & con- 
sorting with her. Where, therefore, a pltf. 
proved that deft, had committed adultery 
with her husband, but failed to prove that 
deft, had induced him to cease from co- 
habiting & consorting with her, the action 
failed. 

(2) Qu. : whether the deft.’s husband can 
be made liable in such an action as being in 


-.] — The duty of a husband 
hie wife is not limited to the 


PART III. SECT. 1. SUB-SECT. 4. 
d 1. 

to support his 

providing of such “ necessaries ” 
rood & clothing but includes also the 
duty to provide shelter ; & although 
the wife is living in a house which is the 
family home 8c although it is owned by 
her, she may, nevertheless, bo in 
necessitous circumstances within tho 
meaning of sect. 242 (3) of Criminal 
Code.— R. v. Harenslak, [1937] 1 
W. W. R. 1 ; 1 D. L. R. 337 ; 67 
C. O. O. 277 ; 6 L. Jo. 259.— CAN. 


PART III. 6E0T. 2, SUB-SECT. 1.— A. 

sm. Court cannot order wife to live 
apart from husband.] — A Judge awarded 
a wife alimony & also expressed the 
opinion that it would be better for the 
parties to live apart for & time. The 
formal Judgment contained a clause 
adjudging that pltf. vacate the 
premises : — Held : the ot. had no 
power to order the wife to leave her 
husband's ro6f ; &, even if the Juris- 
diction existed, it would not be 
exeroised at the instance of the wife 
against the protest of the husband. — 
Scott V. Scott, [19301 1 D. L. R. 63 ; 
64 O. L. R. 422.— CAN. 


PART III. SECT. 2, SUB-SECT. 8.— 
A. <fc). 

o i. .1 — A person who, 

without justification, procures, entioes 
or persuades a wife to leave her hus- 
band is liable in damages to the hus- 


band for the latter’s loss of his right of 
consortium. Adultery is no part of the 
cause of action in such a case. In an 
action by a husband for the enticing 
away of his wife he must prove that it 
was deft.’s enticement which oaused 
her to oease from cohabiting & con- 
sorting with pltf. Where the only 
evldenoe Is that it was she, rather than 
deft., who was the entioer, the aotion 
fails. — Brune v. Stensto, [1938] 1 
W. W. R. 746.— CAN. 

a I. .1 — In an action by a 

husband against his wile’s parents for 
unlawfully harbouring 8c detaining 
her against his wishes : — Held : where 
the harbouring 8c enticing could only 
be proved against the father, the 
mother could not be held liable.— 
McBav v. Merritt, [1936] 4 D. L. R. 
319 ; 11 M. P. R. 20.— CAN. 

k 1. .1 — The enticing away of a 

wife by a third person is an Infringe- 
ment of the absolute right of the hus- 
band to the benefit of the society & 
services of the wife, & the husband can 
maintain a suit for damages for such 
actionable wrong. It is immaterial 
that at that time the husband may 
have been away at another town ; it 
is not the mere depriving of a husband 
for a day or two of the sooiety of his 
wife which gives rise to the action, 
but the fact that deft, has acted in a 
way towards the wife of pltf. which is 
an infringement of pltf.’s right under 
the contract of marriage. The case 
of a wife, therefore, stands on a 
different tooting from that of seduction 
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of a daughter or a servant — Sobha 
Ram v. Tika Ram (1936), I. L. R. 58 ; 
All. 903.— IND. 


PART III. SECT. 2, SUB-SECT. 8.— B. 

645 II. .] — The statement 

of claim in an action by a wife alleged 
that deft, had induced plfcf.’s husband 
to depart & remain absent from the 
home, whereby pltf. had been deprived 
of the society comfort & protection of 
her husband & partially ox his support : 
— Held : . the statement of claim was 
bad in law & disclosed no cause of 
action. — Wright v . Cedzioh, [1929] 
V. L. R. 117 ; [1929] Argus L. R. 102 ; 
affd., 43 C. L. R. 493 ; (1930), V. L. R. 
141 ; 3 A. L. J. 437 ; (1930), Argus 
L. R. 105.— AUS. 


f I. .1 — In an aotion by a wife 

against her husband’s father for alienat- 
ing the affections of her husband, she 
alleged that she was prevented from 
the companionship of her husband Sc 
infant daughter by deft.’s conduct in 
keeping her husband away from her. 
so that she was compelled to support 
herself as beet she could. There was 
no allegation of making defamatory 
Statements by deft.. Sc there was no 
allegation of m&lioe : — Held : no 
reasonable cause of aotion was shown. 
— Talmagb v. Talmage, [19281 3 
D. L. R. 15 : 02 O. L. R. 209.— CAN. 


f ii. .] — In Ontario an aotion by 

a married woman to recover damages 
against a third person for alienation 
of her husband’s affections does not lie. 
— Barks v. Done, [1934] 1 D. L. R» 
789. — CAN. 
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law responsible for his wife’s torts. — Newton 
v. Hardy (1933), 149 L. T. 105 ; 49 T. L. R. 
622; 77 Sol. Jo. 623. 

647. Add. Annotations : — Consd. Davies v. Elmslie, 
[1938] 1 K. B. 337 ; Re Thompson, Lloyds 


Bank, Ltd. v. George, [19391 1 All R. R. 081. 
Refd. Re Wilkinson, Page v. Public Trustee, 
[1920] Ch. 842. 

649. Add. Annotation : — As to (2) Consd. Davies v. 
Elmslie, [1938] 1 K. B. 337. 


Part IV. — Effect of Marriage with Regard to Wife’s Property. 

See, now , Law Reform (Married Women & . 656. Add. Annotation :—As to ( 1) Consd. Re Bower 
Tortfeasors) Act, 1936 (c. 30), ss. 1, 2. I Williams, Ex p. Trustee, [1927] 1 Ch. 441. 


Part V — 


Effect of Divorce or Separation with Regard to 
Wife’s Property. 


753. Add. Annotation : — Consd. Re Monro’s Settle- 
ment, Monro v. Hil', [1933] Ch. 82. 

755a. Effect of remarriage.] — In 1910 a post- 
nuptial settlement by P. was executed with 
his trustees whereby it was agreed among 
other things that they should hold two- 
thirds of the settled fund upon trust to pay 
the income to the wife for her life. If she 
survived P. & married again she was to have 


the income of one-fifth for her life of the two- 
thirds during the subsequent ooverture. 
Power to appoint the two-thirds was given to 
her by deed or will for the benefit of her 
children by the settlor, such power to cease 
on remarriage except as to the one-fifth, to 
the income of which she would still be 
entitled & without prejudice to any appoint- 
ment she might previously have made other- 


PART IV. SECT. 1. 


n 1. Acquired & disposed of 

through husband — Belong to husband .] — 
A number of bogs, either the progeny 
of two hogs aoqulred by a wife as com- 

S ensation for services performed by 
er for a neighbour or bought with the 
proceeds of sale of such progeny, were 
raised, acquired & disposed of through 
the efforts & the expense 6f her hus- 
band : — Held : they did not belong to 
the wife as against the husband's 
creditors. — John Deere Plow Co. v. 
Bowen, [1925] 1 D. L. R. 7C9 ; [19251 
1 W. W. R. 357. — CAN. 


*b. Legacy to wife — Death before 
reduction into possession — Right of 
husband as representative of wife ] — If 
a legacy is bequeathed to a married 
woman, who dies before any act done 
by husband to reduce it into possession, 
he can only maintain an action for It 
as the representative of his wife, 
though he may be beneficially entitled 
to it.— Collins v. Cahir (1850), 7 
N. B. R. (2 All.) 103.— CAN. 

so. Husband not constituted agent of 
wife by marriage.] — A husband is not 
primd facie an agent for his wife by 
reason of their relationship. The onus 
is on the person alleging such agenoy 
to prove that he la her agent. — 
Millard v. Sevan Lumber & Shingle 
Co., Ltd., [19281 2 D. L. R. 367 ; 39 
B. C. R. 430.— CAN. 

■d. Division of property of husband 
<Sb wife — Married Women's Property 
Act , R. 8. B. C., 1924.]— Ward v. 
Ward, [1932] 3 D. L. R. 774 ; 45 
B. O. R. 248.— CAN. 


PART IV. SECT. 2. 
if. Reversionary interest. ] — Stan- 

dard Bank v. Boulton (1878), 8 
A R. 93.— CAN. 


PART IV. SECT. 6, SUB-SECT. 2. 
•g. Not business carried on in 
partnership with husband .] — Cohn v. 
Canary (B. O). [19251 4 D. L. R. 431 ; 
[1925] 3 W. W. R* 357 : revsg ., ri925) 
3 D. L. R. 223 ; [1925] 2 W. W. R. 
568.— CAN. 


ah. Crops groum by wife— On hus- 
band's land — Strict proof necessary ,] — 
Anderson v . John Deere Plow Co., 
Ltd. (S&sk., f 19281 4 D. L. R. 255; 
[1926] 2 W. W. R. 667.— CAN. 


■j. On wtje’s land — Burden of 

proof. ]-Banque Canadimnne Nation- 
ale v. Tenoha (Can.), [1927 ] 4 D. L. R. 
665.— CAN. 


ak. .] — In determining as 

between an execution creditor & the 
wife of the debtor whether tho crops 
grown on certain land were tho pro- 
perty of the debtor or his wife, held that 
the effect of the judgment in Banque 
Canadiennc Nationals v. Tencha, is 
that the issue must be decided on the 
answer to the question, whoso land was 
It that produced the orops, & not 
on the answer to the question, whose 
business was the farming operations 
which produced them. — Mayer (F.) 
Boot Sc Shoe Co. v. Moellendorf, 


rmoi 3 W. W. R. 58 ; 4 D. L. R. 506 ; 
11931] 1 D. L. R. 360 ; [1930] 3 W. W. 
R. 311 ; revsd., 25 Alta. L. It. 76.— 

CAN. 


•1. .] — The crop of grain 

in question herein grown on a farm 
leased by an execution debtor’s wife 
& on which the farm work was done 
by the wife & the debtor with the 
assistance of grown-up children : — 
Held : to have been raised by the wife 
in carrying on the business of fanning 
separately from her husband, &, there- 
fore, to be her property. The fact 
that the lease had previously been 
taken by the husband Sc that be Sc 
the wife Sc the children agreed that, 
in order to protect themselves, it 
should thereafter be taken in the name 
of the wife Sc that he should work for 
her, their real intention being to run 
the farm for he wife Sc through her 
for the family, Sc there being no 
attempt to conceal or dispose of any 
assets of the husband to evade their 
sehrare, wa« not to constitute an 
illegal arrangement in fraud of bis 
creditors, even though its effect, Sc 
possibly one of its purposes, was to 
defeat them. — Universal Motors, 
Ltd. *. Wurch, [1933] 1 W. W. R. 


696 ; 3D.L.R, 329 ; 41 Man. L. R. 
188.— CAN. 


PART IV. SECT. 7, SUB-SECT. 1. 

so. Conveyance to husband <b wife — 
Creates tenancy in common.] — At com- 
mon law, under a oonveyanoe of land 
to husband & wife, they took an estate 
by entireties ; but the effect of Married 
Women’s Property Act, is to enable the 
wife to take as though she were a 
feme sole & so the effect of the marital 
relationship la onded so far as real 
property is concerned. Under Con- 
veyancing & Law of Property Aot, 
R. 8. O., 1927, c. 137, s. 12, they now 
take as tenants In common. — Spring 
r. Kinnek, [ J 928) 4 D. L. R. 723 ; 62 
O. L. R. 562.- CAN. 


PART IV. SECT. 10, SUB-SECT. 3,— A. 

730 i. Central ride.]— Moneys re- 
ceived by a married woman, while 
living with her husband, out of the 
proceeds of his business or saved by 
her out of an allowance given her by 
him for housekeeping expenses, dress 
or the fike. belong to the husband 
though they may be Invested In her 
own name, unless It appear that he 
intended that any such savings should 
belong to her as her separate property 
as a gift from him. — Ahhton v. Ashton, 
[1934] 3 W. W. R. 63.— CAN. 


PART V. SECT. 1, SUB-SECT. 2. 
i. Right of wife to jus relictce — How 
calculated — whether husband's Ufe-rent 
included.] — Reap, obtained a Scottish 
divorce from her husband, applt., who 
at the date of the divorce was entitled, 
under his father's trust disposition & 
settlement, among other movable 
estate, to a life-rent interest in a share 
of the trust estate. In an action by 
reap, against applt. to establish her 
right to her legal provision of jus 
rdictce, which, under Scots law. the 
dissolution of the marriage conferred 
on her '.—Held : applt. *s life-rent 
interest ought to be taken into account 
in determining the amount of the jus 
relictce. — Sslbdon v. Skladon (1934), 
60 T. L R. 469 ; 78 Sol. Jo. 471, 
H. L. — SCOT. 
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wise than by precluding her from exercising 
on remarriage any power of revocation 
reserved to her so far as regarded that part 
of the two-thirds in which her interest then 
ceased. If she survived & remarried, the 
ower to appoint new trustees conferred on 
er by the deed was to cease. There were 
four children of the marriage, all born before 
the execution of the deed. In 1919 the 
marriage was dissolved, & by a deed poll in 
1922 the wife appointed the two- thirds to the 
four children of the marriage, reserving a 
power of revocation & new appointment. 
Shortly after she remarried. On a summons 
taken out by the trustees asking whether as 
from the remarriage they should pay her the 
income of the two-thirds or of one-fifth 
thereof, whether she was entitled to exercise 
the power of revocation & new appointment 
reserved by the deed poll, & whether she still 
retained the power to appoint new trustees : 
— Held : except in so far as the wife’s power 
of appointment in future was concerned, her 
position under the deed was wholly un- 
affected by the remarriage she had contracted. 

Re PlLKINGTON’S SETTLEMENT, PlLKINGTON 

v. Wright (1923), 129 L. T. 629 ; 67 Sol. Jo. 
679. 

Annotation : — Consd. Re Monro’s Settlement, Monro v. Hill. 

[1933] Oh. 82. 

755b., Trust for wife after husband’s death 

* 4 until she shall marry again Not applic- 
able to remarriage during first, husband’s life- 
time.] — By a marriage settlement property 
therein called “ the husband’s fund ” was 
assigned to the trustees on trusts which pro- 
. vided that from & after the husband’s death 
the trustees should pay the income of the 
husband’s fund to the wife, if she should 
survive the husband, “ during her life or 


Digest Supplement. 

until she shall marry again. . . .” The 
settlement provided also that from & after 
the husband’s death & the wife’s death or 
re-marriage the trustees should stand pos- 
sessed of the husband’s fund & the income 
of it in trust for the issue of the marriage 
as the husband & wife should by deed jointly 
appoint, or in default of & subject to any 
such appointment as the survivor of them 
should by deed or will appoint, & in default 
of & subject to any such appointment by 
the survivor in trust for the child or children 
of the marriage as therein mentioned. The 
marriage was dissolved in 1916 upon the 
wife’s petition. The wife married again in 
1930. In 1932 the husband died : — Held : 
the words “ until she shall marry again ” 
must be construed to mean a marriage entered 
into by the wife after the husband’s death, 
& the wife was therefore entitled to the 
income of the husband’s fund (until she 
should marry again) & could still exercise 
the power of appointment over the husband’s 
fund given to her as survivor of the husband 
& herself . — Re Monro’s Settlement, Monro 
• v. Hill, [1933] Ch. 82 ; 102 L. J. Oh. 89 ; 
. 148 L. T. 279. 

757a. Husband entitled to income of trust fund 
during separation.] — Duncan v. Campbell 
(1842), 12 Sim. 616; 6Jur.077; 69E.R. 1269. 

Annotation: — Apld. Re Barnard, Barnard v. White (1837), 56 
L. T. 9. 

774. Add. Annotation :■ — Refd. Kirk v. Eustace, 
[1937] 1 K. B. 278. 

786. Add. Annotation : — Refd. A.-G. for Alberta 
v. Cook, [1926] A. C. 444. 

787. Add. Annotation : — Refd. A.-G. for Alberta 
v. Cook, [1926] A. C. 444. 


Part Vi. — Disposition of Property 


See, now , Law Reform (Married Women 
& Tortfeasors) Act, 1935 (c. 30), ss. 1, 2. 

799. Add. Annotation : — Refd. Re Horne’s Settle- 
ment, Coutts <fe Co. v. Duchessa Dusmet de 
Smours, [1932] 2 Ch. 180. 

807a. Accrued arrears of annuity — Payment of 
dividend In bankruptcy.] — A marriage having 
been dissolved by a decree absolute in 1925, 
the wife remarried shortly afterwards. Im- 
mediately before the remarriage the former 
husband executed a settlement on his former 
wife in consideration of her release of any 
claim to alimony or maintenance from him. 
By the settlement the husband covenanted 
with his former wife & as a separate cove- 
nant with the trustees to pay her, during 
their joint lives, an annuity of such an 
amount as after deduction of income tax 
would ^yield the clear sum of £3,000 a year 
for her separate use without power of antici- 
pation whilst under coverture. In 1929 the 
former husband was adjudicated bkpt. 
Pltfs., as trustees of the settlement, & deft., 
the former wife, jointly proved in the bkpcy. 
for a large sum made up of several items, of 
which £41,723 represented the capital value 
of the annuity of £3,000. The proof was 
admitted, & in Dec. 1931, a dividend of 
6d. in the pound was paid to pltfs. This 


amounted to £2,322, of which £1,043 Is. 6d. 
was the proportion attributable to the 
annuity. On a summons taken out by pltfs. 
to determine the question whether they 
ought to pay to deft, the dividend so far as 
it was attributable to the annuity, notwith- 
standing the restraint upon anticipation, or 
whether they ought to invest the same, as 
being capital, in purchasing an annuity for 
the life of deft. : — Held : the trustees could 
properly pay the whole dividend to deft. — 
Re Horne’s Settlement, Coutts So Co. v. 
Dusmet de Smours (Duchessa), [1932] 2 Ch. 
180 ; 101 L. J. Ch. 359 ; 147 L. T. 492. 

809. Add. Annotation : — Refd. Sutherland v. Ger- 
man Property Administrator (1933), 149 
L. T. 47. 

815. Add. Annotation : — Apld. Re Home’s Settle- 
ment, Coutts & Co. v. Duchessa Dusmet de 
Smours, [1932] 2 Ch. 180. 

827. Add. Annotation : — Refd. Re Landau, Ex p . 
Trustee, [1934] Ch. 549. 

906. Add. Citations : — revsd. sub nom . Public 
Trustee v. Wolf, [1923] A. C. 544 ; 92 
I>. J. Ch. 520 ; 129 L. T. 738 ; 39 T. L. R. 
653 ; 67 Sol. Jo. 637, H. L. 

Add. Annotation : — Refd. Re Dickinson’s 
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Settlements, Bickerstoth v. Dickinson, [19391 
Ch. 27. 

965. Add. Annotation : — Apld. Townshend v. Child 
(1932), 48 T. L. R. 575. 

978. Add, Annotation : — Refd. MacCarthy v. Aerard, 
[1933] 2 K, B. 417. 

982a. Order for payment of costs — Dlscoverture 
after order — Apportionment of receiver — Law 
Reform (Married Women & Tortfeasors) Act, 
1935 (c. 30).] — An order was made on 
Nov. 4, 1936, for the payment by pltf. (a 
married woman) of the costs of a motion in 
an action. The order directed that “ such 
costs are not to be payable out of any 
property of hers to the enjoyment of which 
there is attached any enforceable restraint 
against anticipation.” Under pltf.’s mar- 
riage settlement (dated Oct. 3, 1892) it was 
declared that the trustees should stand 
possessed of the trust fund upon i rust to pay 
the annual income thereof to the wife during 
her life for her separate use without power 
of anticipation. Shortly after the making 
of the order & before payment of the above- 
mentioned costs _)ltf.’s husband died : — 
Held : the fact that pltf. was under coverture 
at the date of the order did not, in the events 
which had happened, prevent the trust fund 
from being applied in satisfaction of the costs 
of the motion ; & in view of the provisions 
of the Law Reform (Married Women & 
Tortfeasors) Act, 1935 (c. 30), & the repeal 
thereby of sects. 1-5 of Married Women’s 
Property Act, 1882 (c. 75), & sect. 1 of 
Married Women’s Property Act, 1893 (c. 63), 
& pltf. having ceased to be under coverture, 
the trust fund was not subject to an enforce- 
able restraint against anticipation & could 
be so applied . — Re Meredith’s Trusts, 
Meredith v. Clarke, [1938] Ch. 806 ; [1938] 
3 All E. R. 199 ; 107 L. J. Ch. 302 ; 159 
L. T. 303 ; 54 T. L. R. 962 ; 82 Sol. Jo. 566. 

986. Add. Annotation : — Generally , Refd. Capron 
v. Capron. [1927] P. 243. 

1002. Add. A nnotation : — Refd. Westminster 

Bank, Ltd. v. Wilson, [1938] 3 All E. R. 652. 

1007. Add. Annotation : — Refd. liosworthick v . 
Bosworthick, [1926] P. 159. 


1036. Add. Annotation: — Refd. Re Alington & 
L. C. C.’s Contract, [1927] 2 Ch. 253. 

1053a. Cause of action arising before marriage 

— Liability for costs arising after marriage.] — 

A widow commenced an action against a pro- 
fessional man, from whom she claimed 
damages for alleged negligence. Before the 
trial of the action she remarried. At the 
trial judgment was given for deft, with 
costs : — Held : ( 1 ) the liability to pay costs 
was one wholly arising at a date when pltf. 
was a married woman, & was therefore pay- 
able out of her separate estate & not other- 
wise ; (2) there was jurisdiction under 

Married Women's Property Act, 1893 (c. 63), 
s. 2, to order & enforce the payment of costs 
out of that separate estate whether subject 
to a restraint on anticipation or not ; (3) such 
an order ought to be made having regard to 
the circumstances in which the action had 
been commenced & prosecuted. — Town- 
shend v. Child, [1933] 1 K. B. 181 ; 102 
L. J. K. B. 685 ; 147 L. T. 278 ; 48 T. L. R. 575. 

1054. Add. Annotation: — As to (1) Consd. Town- 
shend v. Child (1932), 48 T. L. R. 675. 

1057. Add. Annotation : — Refd. Townshend v . 
Child (1932), 48 T. L. R. 575. 

1058. Add. Annotation : — Refd. Croston v. Vaug- 
han, [1938] 1 K. B. 540. 

1063. Add. Annotation : — Consd. Townshend v. 
Child (1932), 48 T. L. R. 575. 

1066. Add. Annotation — Consd. Townshend v. 

. Child (1932), 48 T. L. R. 575. 

1067. Add. Annotation : — Consd. Townshend v. 
Child (1932), 48 T. L. R. 675. 

1079. Add. Annotation : — Refd. Townshend v. 
Child (1932), 48 T. L. R. 575. 

1097. Add. Annotation : — Refd. R. r. Minister of 
Health. Ex p. Villiers, [1936] 1 All E. R. 817. 

1106. Add. Annotation : — Apld. Re Mathieson, 
[1927] 1 Ch. 283. 

1137. Add. Annotation : — Refd. Re Kay’s Settle- 
ment, Broad bent v. Mac nab, [1939] Ch. 329. 

1162. Add. Annotation : — Refd. Re Lloyds Bank, 
Ltd., Bomze & Lederman v. Bomze, [1931] 1 
Ch. 289. 

1203. Add. Citation 8 W. R. 333. 


PART VI. SECT. 1, SUB-SECT. 6.— 
B. (a) i. 

911 i. Assignment inoperative — Trans - 
fer to pay husband's debts .] — Rodrigue 
v. Dostie & Vachon, 11927] 4 D. L. R. 
1139 ; [1927] S. C. It. 5C3.— CAN. 

PART VI. SECT. 1, SUB-SECT. 5.— 

C. (a). 

961 v. .] — Union Hank 

v. Benedict, 11925] 4 f). L. It. 1057.— 

CAN. 

PART VI. SECT. 3, SUB-SECT. 1. 

d I. Not on conveyance of 

equitable estate. J — Adams v. Loomis 
(1875), 22 Or. 99.— CAN. 

e t. .] — Hartley v. May- 

cock (1897). 28 O. R. 508.— CAN. 

k 1. .] — Elliott v. Brown 

(1884), 11 A. R. 228.— CAN. 

k ii. Sale as spinster — Convey- 

ance not impeachable on ground of non- 
compliance wiih statutory formalities. ] — 
Graham v. Mencilly (1809), 16 Gr. 
0«1.— CAN. 

ao. Pledge of wife's shares as security 
for husband — Absence of independent 
advice — Onus of proof of duress .] — 
In an action by a married woman 
a gains t a bank to set aside, on the 
ground of the undue influence of her 


husband & of misrepresentation, a 
guarantee (with plodgo of securities) 
given by her for the indebtedness of a 
co. in which her husband was the 
principal shareholder, there 1 b not an 
onus upon the bank to prove that sho 
had independent advice ; in the 
absence of substantive proof of the 
undue inliuence (particulars of which 
should be pleaded) the action fails so 
far as it is based upon that ground. — 
Mackenzie v. Royal Rank* of 
Canada, [1934] A. C. 468: 103 L. J. 
P. C. 81 ; 78 Sol. Jo. 471, P. C — CAN. 

PART VI. SECT. 6, SUB-SECT. 1. 

1190 i. Purchase out of wife’s income 
— Ixind conveyed in own name — Result- 
ing trust.] — A resulting trust held to 
nave arisen In favour of a wife whose 
money, it was found, had been used in 
the purchase of land the title to whieh 
was taken In the name of her husband. 
— Morris v. Morris* & French. 11931] 
3 YV. W. R. 427.— CAN. 

e i. Conveyance by iusband alone . — 
Effect .]— Wuxis v. Burton (1855), 
5 Gr. 352.— CAN. 

o jj. .] — Held : an effectual 

transfer of his marital rights in the 
land conveyed. — A llan v. Leves- 
CONTE (1857), 15 U. C. R. 9.— CAN. 
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0 lii. .] — Held: a deed of 

gift executed by a Burmose Buddhist 
husband without his wife’s consent of 
part of the Joint property of the 
marriage is wholly void &c conveys no 
title to the donee in respect of the 
property which It purports to convey. — 
U. Po. U. v. Matok Gyi (1929), L L. It. 
7 Ran. 374. - IND. 

•1. Property used & maintained by 
husband — No presumption of gift by 
urife.] — Calhoun v. Reid (Bask.), 
[19271 4 D. L. R. 80S; [1927] 3 

W. W. R. 429.— CAN. 

1 j, .] — Semple v. Sharp, 

[1927] 1 W. W. It. 965 ; 21 Bask. L. it. 
435.— CAN. 

1 || # Wife not examined — 

Certificate of examination fraudulently 
signed.] — Title set aside, subject to 
the rights of an Innocent purchaser 
from the transferee to obtain the land 
on the terms of Ids agreement with the 
transferee. —Frost ad v. Liber, [1927] 
3 D. L. R. 916 ; [1927] 2 W. W. R. 
550 ; 21 Bask. L. R. 603. — CAN. 

1 ill. .1 — The fact that the 

husband makes bis home on certain 
land. In which he & another have each 
a one-half interest, brings it within 
Homesteads Act, 1915 (c. 29). — 

McDouciall v. McDougall, [191 9 J 2 
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1211* Add. Annotation : — As to (1) Consd. Cousins 
v. Sun Idle Assurance Society, [1938] Ch. 
128. 

1220. Add, Annotation : — Refd. Royal Exchange 
As&ce. v, Hope, [1928] Oh. 179. 

1228a. Necessity for survivorship of wife.] — 

In the year 1876 a husband during the life- 
time of his wife took out a policy on his life 
with an assurance co., whereby, after a 
recital that the assured “ for the benefit of 
his wife ” in pursuance of Married Women’s 
Propertv Act, 1870 (c. 93), had proposed to 
the co. to effect an assurance on his own life 
for £500, in consideration of the payment 
of the premiums during the life of the 
assured, the co. covenanted that the property 
of the co. should be liable to pay to the exors., 
administrators & assigns of the assured the 
sum of £500. In 1918 the wife died, & in 
1929 the husband died without having 
married again. In 1861 the husband was 
adjudicated bkpt. & obtained his discharge 


as from Apr. 14, 1899 : — Held : upon the 
true construction of the policy & Married 
Women’s Property Act, lo70 (c. 93), s. 10, 
the interest in the policy moneys vested in 
the husband & upon his adjudication in the 
trustee in his bankruptcy subject to the 
trust in favour of hia wife which enured for 
her benefit only if she survived her husband ; 
with the result that as she died before her 
husband & before the fund fell into posses- 
sion, the policy moneys belonged & were 
payable to the trustee in bkpey. 

Serrible : Married Women’s Property Act, 
1870 (c. 93), s. 10, does not enable a husband 
to confer the benefit of the policy upon any 
wife who does not by surviving him become 
his widow. — Re Collier, [1930] 2 Ch. 37 ; 
143 L. T. 329 ; svb nom. Re Collier, Ex p. 
Collier's Exors., 99 L. J. Ch. 241 ; [1929] 
B. & 0. R. 173. 

Annotation : — Dbtd. Cousins v. Sun Life Assurance Society, 
[1033] Ch. 126. 


W. W. R. 637 : 12 Saflk. L. R. 289.— 
CAN. 

1 Iv. .1 — After a homestead 

under Homesteads Act has ceased to 
be such owing- to its permanent 
abandonment as a place of residence 
the wife has no status under said Act 
to oppose the validity of an assignment 
of the land executed by her husband 
prior to said date, although the assign- 
ment was not executed, as the Act 
requires it to he, by her ; Sc her husband 
is in no better position in this respect 
than she is. — Douglas v. Addie, [1928] 
4 D. L. R. 167 ; [19281 3 W. W. R. 37 ; 
affd„ [19291 2 D. L. R. 401 : 1 W.W. R. 
610 ; 23 8. L. R. 463.— CAN. 

1 v. Order dispensing with con- 

sent of wife to disposition — When granted 
under Dower Act.] — Where a husband 
had refused, without lawful reason 
therefor, to live with his wife or sup- 
port her Sc his treatment of her was 
found to have conduced to her adultery, 
it was held that it would not be u fair 
Sc reasonable under the circumstances, ’ * 
to grant an order under Dower Act, 
R. S. A. 


1922, c. 135, s. 8, diapen 
with her consent to hlB disposition of 
his homestead within said Act. Under 
Dower Act. s. 3, as it now stands a 
disposition of the homestead by the 
husband without the wife’s consent, 
when there is no order dispensiifk 
with it, is absolutely null & void. & 
not so merely as it affects the wife's 
interest therein. — Re Miller, [1929] 
1 D. L. R. 147 ; [19281 3 W. W. R. 
643.— CAN. 

1 vi. Action by wife to set aside 

agreement for sale by husband .] — Baker 
v. Baker, [1932] 3 W. W. R. 375 ; 40 
Man. L. R. 631.— CAN. 

1 vii. No consent by wife — Con- 

veyance of joint property — Void .] — 
Schmidt v. Miller, [1934] 2 W. W. R. 
593 ; 4 D. L. R. 98 ; 42 Man. L. R. 
340.— CAN. 


1 viii. Acknowledgment — Who 

may take.] — Held : that where the 
wife's acknowledgment to a document 
to which sect. 3 (1) of Homesteads 
Act, R. S. 8., 1930, applies is taken by 
the person who prepared the docu- 
ment the effect is the same as if no 
acknowledgment were taken at all Sc 
as if the wife were not a party to the 
transaction ; & it follows, under sect. 11 
of said Act, that she is entitled to have 
It set aside & cancelled. The husband 
is not a necessary party to the action 
brought by her for said purpose. — 
WlLGUZKI Sc WlLGUZKI V. MlAZGA, 
[1936] 1 W. W. R. 21.— CAN. 


n i. Residence condition 

precedent .] — Pendleton v. Pendle- 
ton. [19271 2 W.W.R. 720 ; 21 Saak. 
. R. 679.— CAN. 


o i. Signature of wife — When 

dispensed with .) — AskiN v. As kin, 
[1929] 4 D. L. It. 1003 ; 1 W. W. R. 
663 ; 23 8. L. R. 631.- CAN. 


o ii. -* — .] — Where a 

wife is living apart from her husband, 
pursuant to the terms of a separation 
agreement, which does not provide 
that she shall be disentitled to alimony, 
& in which there is nothing in the 
nature of a release or an agreement for 
the release of dower. It cannot be said 
that she is so living “ under such 
circumstances as disentitle her to 
alimony " : & an order dispensing 

with her signature, for the purpose of 
barring her dower, to a deed of con- 
veyance of land of the husband will 
not be made under sect. 13 of Dower 
Act. R. S. O.. 1927. — Re Davidson, 
[1930] 2 D. L. R. 84 ; 65 0. L. R. 19. 
—CAN. 


o iil. Renewal of lease of 

homestead.] — Under the Homesteads 
Act, R.S.S., 1930, which provides that 
“ homestead " shall also include any 
property which has been such a home- 
stead at any time,” & that every 
transfer, etc., of an interest in a home- 
stead shall be signed by the owner’s 
wife, if any, the signature of the wife Is 
required to a renewal of a lease of a 
homestead although they had not 
resided on the homestead since the 
making of the original lease. — Audoorn 
v. Audoorn & Pbisma, [1935] 1 
W. W. R. 717 : on appeal, [1935] 2 
W. W. R. 362; 6 F. L.jT (Can.), 37.— 
CAN. 


PART VI. SECT. 8, SUB-SECT. 2.— A. 

e i. Separate estate.] — The in- 

terest of a wife in a policy effected by 
her husband on his own life. Sc whion 
has been declared by him to be for 
her benefit, is her separate estate, 
& may, In her husbamrs lifetime, be 
assigned by her. — Graham v. Canada 
Life Assurance Co., Proctor v. 
Graham (1894), 24 O. R. 607.— CAN. 

sk. Position of wife under Insurance 
Act, R. S. O., 1927.1 — Under Insurance 
Act, R. S, O., 1927, a wife’s position 
upon maturity of the policy is not that 
of a preferred beneficiary, but of a 
person who has an accrued cause of 
aotion on the policy & an absolute 
right to the prooeeds of the policy. — 
Armstrong v. Imperial Bank of 
Canada, [1938] O. R. 239.— CAN. 


PART VI. SECT. 8, SUB-SECT. 2.— B. 

n i. Bankruptcy of 

husbetnd.] — 8. effected an insoranoe 
on his own life in favour of his wife 
under Married Women’s Policies of 
Assuranoe (Scotland) Act, 1880. 8. a 
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estates were afterwards sequestrated: 
— Held : the policy vested in bkpt. as 
trustee for his wife, Sc it formed no 
part of his estate & was not liable to 
the diligence of his creditors. — Stew art 
v. Hodge (1901), 8 S. L.T. 436.— SCOT. 


n il. -1 — Money due under 

a policy of Insurance payable to the 
wife of the insured after his death forms 
part of the estate of the insured. No 
trust is created in favour of the wife 
by a life policy expressed to be for the 
benefit of the wife of the assured. — 
Krishna Lal Sadhu v. Pramila Bala 
Dasi (1928), I. L. R. 66 Calo. 1315.— 
IND. 


n iil. .] — A husband in- 

sured his life for £2,000 payable on his 
death. The policy stated : “ This 

policy is for the benefit of M.T.R., the 
wife of the assured ” : — Held : the trust 
so created in favour of the wife in 
virtue of Married Women’s Property 
Act, 1915, a. 14 (2), was one which im- 
mediately & unconditionally conferred 
on her the entire beneficial Interest in 
the policy. Therefore, on the death 
of the husband the policy moneys were 
not dutiable under Administration Sc 
Probate Act, 1915, s. 147, as property 
comprised in a settlement by him con- 
taining trusts Sc dispositions to take 
effect after his death. — Re Reynolds. 
Reynolds v. Victoria Comr. of 
Taxes. [1931 ] V. L. R. 254 ; Argus 
L. R. 231.— AUS. 


n iv. Whether assignable .1 — A 

policy of assurance was effected by 
a husband for the benefit of his wife 
under Married Women’s Policies of 
Assurance (Scotland) Act, 1880. There 
was competition between the widow Sc 
an assignee claiming under an assigna- 
tion which bore to have been executed 
with the consent Sc concurrence of the 
wife : — Held : the wife had no power 
to discharge the trust in her favour 
created by the polioy. Sc tho insurance 
oo. ought to have known that the deed 
was one which the spouses were dis- 
abled from granting. — Scottish Life 
Oo. v. Donald (1901). 9 8. L. T. 200.— 
SCOT. 


o I. What amounts to.] — A life 

Insurance polioy, in the column headed 
44 to whom payable ” contained the 
following words, vis. " the assured or 
his wife if he predeceases her ” : — 
Hdd : the said words express on the 
faoe of the polioy that the same Is for 
the benefit of his wife. Sc as such it 
enures Sc is deemed to be a trust for 
the benefit of the wife within sect. 6 
of Married Women's Property(Act III. 
of 1874). — Abhtramavaixi v. Madras 
Official Trustees (1932), 1. L. B. 
55 Mad. 171— IND. 
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1224. Add. Annotation : — Consd. Be Gladitz, 

Guaranty Executor & Trustee Co. v. Gladitz, 
[1037] 3 All E. R. 173. 

1225. Add . Annotation : — Apld. Be Fleetwood’s 
PoUcy, [1926] Ch. 48. 

1226. Add. Annotations : — Consd. Be Pitts, Cox v. 
Kilsby, [1931] 1 Ch. 546 ; Beresford v. Royal 
Insurance Co., [1938] A. C. 586. Refd. Royal 
Exchange Assce. v. Hope, [1928] Ch. 179 ; Re 
Collier, [1930] 2 Ch. 37 ; Cousins v. Sun Life 
Assurance Society, [1933] Ch. 126 ; Be Sigs- 
worth, Bedford v . Bedford, [1935] Ch. 89 ; 
Be Foster, Hudson v. Foster, [1938] 3 All 
E. R. 357 ; Re Sinclair’s Life Policy, [1938] 

3 All E. R. 124. 

1226a. If living at his death — Cash value 

of policy sought to be taken by insured during 
life.] — A husband took out an insurance 
policy for £500 on his life, & by the terms of 
the policy the co. agreed to pay that sum to 
insured’s wife, if she were living at his death, 
or in the event of her prior death to pay it 
to insured’s exors.. administrators & assigns. 
The policy contained a proviso that, if at the 
end of twenty yeart> insured was still living, 
he should have the right to exercise any of 
six specified options. Insured being then 
still living, he exercised an option to receive 
the entire cash value of the policy with its 
share of accumulated profits & to discontinue 
the policy. A sum of £288 thus became 
payable. The co. were unwilling to pay over 
this sum except on the joint receipt of the 
husband & wife, & ultimately paid it into ct. : 
— Held: (1) the policy came within sect. 11 
of the above Act, & created a trust ii. favour 
of the wife in certain events; (2) insured 
must be taken to have exercised the option 
for the benefit of the trust ; (3) unless the 
husband & wife came to an agreement, the 
fund must be accumulated in ct. until it 
could be ascertained by the death of either 
party who was entitled to it. — Re Fleet- 
wood’s Policy, [1926] Oh. 48 ; 95 L. J. Ch. 
195 ; 135 L. T. 374. 

Annotations : — Consd. Cousins v. Sun Life Assurance Society, 
[1933] Ch. 126 ; Re Gladitz, Guaranty Executor & 
Trustee Co. v. Gladitz, [1937] 3 All E. R. 173. 

1226b. Death of wife in husband's life- 

time.] — Where a husband has insured his 
life under the provisions of the Married 
Women's Property Act, 1882 (c. 75), for the 
benefit of his wife, & she dies in his lifetime, 
the policy & the surrender value become the 
property of the wife’s legal personal repre- 
sentatives, & the husband has no claim to 
them. — Cousins v. Sun Life Assurance 
Society, [1933] Ch. 126 ; 102 L. J. Ch. 114 ; 
148 L. T. 101 ; 49 T. L. R. 12, C. A. 

Annotation: — Refd. Re Smith, Bilham v. Smith, [1937] 3 
All E. R. 472. 

1226c. Hen of husband for premiums 

paid.] — A husband took out a policy of life 
assurance for £1,000 payable after ten years 
or upon his earlier death & expressed to be for 
the benefit of his wife, therein named, under 
Married Women’s Property Act, 1882 (c. 75). 
Two years later, & before the policy possessed 
any surrender value, the wife died. The 
husband kept the policy on foot, paying the 
premiums, until it matured, when the insur- 
ance co. paid the policy moneys into a deposit 
account m the joint names of the husband & 
another as personal representatives of the 
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deceased wife. The husband having died, 
his widow, as his administratrix, claimed a 
lien on the policy moneys for the amount of 
the premiums paid after his first wife’s 
death : — Held : while the policy moneys 
belonged to the first wife’s estate, in accord- 
ance with the decision in Cousins v. Sun Life 
Assurance Society , [1933] Ch. 126, the estate 
of the husband was entitled to a lien thereon 
for the amount of the premiums paid by him 
since his first wife’s death, as being money 
expended by him as a trustee to preserve 
property of a cestui que trust.— Re Smith’s 
Estate, Bilham v. Smith, [1937] Ch. 636 ; 
[1937] 3 All E. R. 472 ; 106 L. J. Ch. 377 ; 
157L.T.511; 53T.L.R.910; 81 Sol. Jo. Oil . 

1227. Add. Annotations Apld. Re Collier, [1930] 
2 Ch. 37. Refd. Cousins v . Sun Life Assur- 
ance Society, [1933] Oh. 126. 

1227a. Adopted child.] — A policy 

effected by the assured under & by virtue of 
the Married Women’s Property Act, 1882 
(c. 75), s. 11, was stated to t>e for the benefit 
of the wife of the assured, & if she were dead 
at the time the policy moneys became pay- 
able then for his daughter, naming her, <fc if 
both of them were then dead for the exors., 
administrators or assigns of the assured. 
The daughter was an adopted child, & there 
had been no legal adoption under Adoption 
of Children Act, 1926 (c. 29) :—Held : 

( 1 ) there was no effective trust for the adopted 
: child by virtue of Married Women’s Property 
Act, 1882 (c. 75), s. 11, & the infant was 
outside the scope of that sect. ; (2) the 

adopted child had no legal right to claim the 
policy moneys from the insurance co. The 
only persons who had such a right were the 
assured & his wife, who could surrender the 
policy or otherwise deal with it without 
reference to the infant . — Re Clay’s Policy 
of Assurance, Clay v. Earnshaw, [1937] 
2 All E. R. 648. 

Annotation : — As to (2) Refd. Re Sinclair’s Life Policy, [19381 
3 All E. R. 124. 

1228. Add. Citation 95 L. J. Ch. 24. 

1228a. Accident policy.] — A policy of 

insurance provided for the payment of certain 
specified sums by the underwriters on death 
on disablement of the assured caused by 
accident.. It contained a memorandum stat- 
ing that it was understood <fc agreed that all 
claims thereunder should bo payable to his 
wife, “ if she is living at the happening of the 
event upon which the claim becomes. payable, 
or if she is dead, then to the exors., adminis- 
trators & assigns of the assured.” The 
assured died as the result of an accident, 
within the policy, his wife surviving him : — 
Held : (1) the policy was one effected by the 
assured on his own life within Married 
Women’s Property Act, 1882 (c. 75) ; (2) it 
was expressed to be for the benefit of his wife 
within the same sect. ; (3) accordingly, his 
wife was solely & beneficially entitled to the 
moneys payable thereunder . — Re Gladitz, 
Guaranty Executor & Trustee Co., Ltd. 
v. Gladitz, [1937] Ch. 588; [1937] 3 All 
E. R. 173 ; 106 L. J. Ch. 254 ; 157 L. T. 163 ; 
53 T. L. R. 857 ; 81 Sol. Jo. 527. 

1233a. Number of trustees — Fund to be retained for 
Infante — Single trustee not appointed?) — Re 
Howson’s Policy Trusts, [1885] W. N. 213. 
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1234i. Add . Annotations : — Refd. Royal Exchange 
Assce. v. Hope, [1928] Ch. 179 ; Smith v. 
Wood (1928), 139 L. T. 250 ; Re Smith, 
Bilham v. Smith, [1937] 3 All E. R. 472 ; Be 
Foster, Hudson v. Foster (No. 2), [1938] 3 
All E. R. 610. 

1802. In second paragraph for “ on which ” read 
‘ or child.” 

1306. Add. Annotation : — Refd. Harrods, Ltd. v. 
Tester, [1937] 2 All E. R. 236. 

1311a. .] — A husband opened a banking 

account in his wife’s name, all payments 
into the account being made by the husband. 
The account was used for domestic & other 
purposes. The wife always asked her hus- 
band’s consent before she drew on the account 
& she had given the bank a mandate to allow 
her husband to draw on the account. Judg- 
ment creditors of the wife sought to garnishee 
the account : — Held : on the facts there was 
a resulting trust in favour of the husband & 


as the moneys were therefore the property of 
the husband, the wife’s creditors could not 
garnishee the account, although it was in 
her name. — Harbods, Ltd. v. Tester, [1937] 
2 All E. R. 236 ; 167 L. T. 7 ; 81 Sol. Jo. 
376, C. A. 

Annotation : — Refd. Hirschhorn v. Evans, [1938] 3 All E. R. 

1 1318. Add. Annotation : — Refd. Harrods, Ltd. v. 
Tester, [1937] 2 All E. R. 236. 

1320a. Payment of mortgage moneys as 

surety for wife.] — Upon a mtge. by the wife, 
the husband joined as surety, the two cove- 
nanting jointly & severally to pay the mtge. 
debt. The wife received the mtge. money 
from the mtgees. Later the mtgees. during 
the lifetime of the wife called upon the 
husband as such surety to repay the mtge. 
moneys, which he did. After the death of 
the wife the husband sought to prove in her 
estate as a creditor for the sum so paid, when 
it was contended that he had no right to 


PART VI. SECT. 8. SUB-SECT. 4. 

■p. Pledge by wife to secure advances 
for joint support — Account .] — Securities 
pledged by a wife as collateral for 
advances to the husband for their 
joint support will not entitlod her to 
an accounting by the creditor. — Piper 
v. Unvekzagt, [19371 2 D. L. It. 319 ; 
51 B. O. R. 379.— CAN. 

PART VI. SECT. 8, SUB-SECT. 1.— A. 

t 1. .] — Whitehead v. 

Whitehead (1887), 14 O. R. 621. — 
CAN. 

t 11. .] — Bell v . Bell, 

ri928] 2 D. L. R. 311.— CAN. 

PART VI. SECT. 9, SUB-SECT. 2.— 
A. (a). 

1802 v. .J— 1 Pltf., deft. 's 

husband, became entitled to a con- 
veyance of certain laud vented in a 
solr. By pltf.’s direction the solr. 
conveyed the land to deft. The con- 
veyance was dated Apr. 9, 1920, 
was not registered until the following 
Deo. Until legist ration the deed had 
not been delivered, 8z deft had been 
told nothing about It : — Held : though 
the presumption of advancement may 
be rebutted by evidence of actual 
Intention, there wan cogent evidence of 
pltf. having ultimately made up his 
mind that, bin wife should have the 
property. — Harrington v. Harring- 
ton, [1925] 2 I). L. R. 849 : 56 O L. R. 
568-— CAN. 

1302 vi. .] — Re Burt t.\ 

DE Burt (1003). 36 N. B. R. 37 ; 22 
C. L. T.184. — CAN. 

1302 vli. Cuallonkr 

r. Challoner, [1930] 4 D. L. R. 18. — 
CAN. 

1302 viil. .] — Expenditures 

made by a husband in purchasing 
property in the name of his wife, or 
in improving her property, must 
primA facie be considered as gifts to 
the wife, but this presumption may bo 
rebutted by evidence ; & this evidence 
may consist of the surrounding & 
accompanying circumstances, & of 
parol testimony. Or she may create 
a trust in his favour after the property 
has become hers. — Beemkr v. Brown - 
RIDGE, (1934} 1 W. W. R. 545.— CAN. 

1302 ix. .] — A presumption 

of advancement arises on conveyance 
of land to a wife by a husband. — 
HYMAN V. Hyman, [1934] 4 D. L. R. 
532.— CAN. 

o i. Subsequent deed of gift by 

wife.] — Pltf.. who was the former wifo 
of deft, & the registered owner of a 
property known os the Q. Hotel, sued 
to have a caveat registered by him 
discharged, on the ground that he had 
no Interest in the property. The 


caveat was based upon the following 
document : “ I hereby agree to give 
D. half of the property known as the 
(1. Hotel, & to give him half the rent 
of the same from the present date, & 
he agrees to pay half or all debts against 
the above property up to dato for the 
Haid half interest..** The land bad been 
purchased in 1902 by deft, in the name 
of pltf., his then wife. Upon that 
purchase & the erection & equipment 
of the hotel building he applied the 
proceeds of the sale of two quarter 
soctions, one of which was In his name 
& the other in hers. They ran the 
hotel business together, until 1905, ho 
actiug as manager, she as cook & house- 
keeper. Having agreed to separate, 
they sold the furniture, & leased the 
hotel, & borrowed mouoy on mtge. to 
help pay off tho floating liabilities. 
The husband Rignod the mtge. as a 
joint covenantor, & the lease as a 
consenting party. Beforo leaving her 
he asked her to sign the memorandum 
above set out which she did without 
demur : — Held : an express trust 
existed In favour of deft, for one half 
of the estate in question. — Reynolds 
u. Betson, [19313 1 W. W. It. 793 ; 2 
D. L. R. 760 ; 39 Man. L. R. 411- 
CAN. 

1306 i. A 8 between husband 

if* wife. — Notwithstanding intention to 
defraud creditors.] — In Mar. 1931, 
applt., who was registered as tho 
owner of an “ E.’* motor car. signed an 
application under Motor Vehicles Act 
requesting cancellation of his registra- 
tion as he had disposed of the oar to 
rasp, his wife : the wife signed a form 
stating she had acquired the car from 
applt. In Aug. 1931, tho “ E.” car, 
by arrangements to which applt. was 
a party, was traded in for a “ N.” car, 
applt. paying a deposit & also the 
balance or the price, after allowing for 
tho value of the ** E.*’ The proscribed 
documents showing that the “ N.*’ car 
had been disposed of to & acquired by 
the wife, were signed by the vendor & 
the wife. Tho car was kept In a garage 
at the matrimonial home, to which 
both husband & wife had keys, but the 
wife, although able to drive, did not 
drive the *' N.’* car. There was evi- 
dence to show that applt. put the car 
Into the wife’s name to avoid financial 
liabilities in case of accident, & as a 
safeguard against creditors. It is an 
offence under Motor Vehicles Act to 
make a false statement In an applica- 
tion & by that Act a certificate relating 
to the ownership of a car is primA Jade 
evidence of the truth of its contents. 
In proceedings by applt. to establish 
his ownership & right to possession ; — 
Held : the evidenoe disclosed a pur- 
chase by applt. in the name of reap, ; 
the presumption was that of a gift by 
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applt. to rasp. ; &, therefore, the 

covinous arrangement alleged by applt. 
could not be permitted to rebut tho 
presumption of ownership, which arose 
from the acts of the parties as well as 
under the Statute. — M ubman v. Mub- 
man, [1933] S. A. 8. R. 327.— AUS. 

1309 ii. .] — A gift is presumed 

where moneys of the husband are 
deposited by the wife, with his know- 
ledge, In her sole name. — Be Northage, 
11936) 2 D.*L. R. 78: 10 M. P. R. 
248 ; 5 F. L. J. (Gan.) 245.* — CAN. 

sm. Grain dr stock on land conveyed 
lo wife.] — A husband conveyed to his 
wife half of a quarter section of land. 
Husband & wife lived together on, & 
farmed, the quarter section. & the 
„usband worked on tho furni after the 
transfer in the same way as before: 
— 1/eld : the husband was the owner 
of graiu grown on, & animuis situate 
on. the quarter section. — National 
Trust Co. v. Hoi-owaychuk, 11925) 
3 W. Vv\ R. 382.— CAN. 

sn. Pun-hose in husband's name — 
Subsequent transfer to wife — Failure of 
consideration.] — Husband & wife pur- 
chased a bouse in Oct. 1920. The 
house was m pltf.’s name until Jan. 
1922, when it was transferred lo tho 
wife. In Jau. 1924, tho husband was 
ejected from the house, &: ho brought 
action against the wife for a declaration 
that his wife held the house as trustee 
for him. On tho trial the husband 
suited that when he made the con- 
veyance to his wife he did so on her 
undertaking that the members of her 
family would vacate the house, & 
this was never carried out: — Held: 
pltf. could not succeed, as the only 
claim he could set up would be that 
he had made a conveyance for a con- 
sideration that had failed, & his action 
would be either fur specific performance 
or damages. — Body r. Body (1924), 
34 B. C. R. 315.— CAN. 

so. Conveyance by husband without 
consideration — Husband solvent — Cer- 
tificate of title issued to wife.] — Where 
land was transferred, as a grift, to 
a married woman by her* husband, 
during the time that Married Woman's 
Act, R. S. M. 1892, c. 95, was In 
force, the husband being then solvent, 
& a certificate of title therefor issued 
in her name under Manitoba Real 
Property Act : — Held : the beneficial, 
as well as the legal, interest In the 
land vested In her for her separate 
use. & neither the land nor its proceeds 
could be taken in execution for debts 
of the husband subsequently incurred, 
notwithstanding Married Woman’s 
Act, s. 2, respecting property received 
by a married woman from her husband 
during coverture. — Fraser t>. Douglas 
(1908). 40 S. O. R. 384.— CAN. 
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prove as a creditor since the payment was an 
advancement of the wife : — Held : the hus- 
band in paying the mtgee. was discharging 
a legal obligation under his guarantee, & in 
such circumstances there could be no question 
of making a gift & no presumption of an 
advancement. Upon payment he became 
entitled to all remedies of a surety who has 
paid the debt of the principal debtor, &, in 
the absence of any evidence of a release by 
him, he was entitled to prove in the estate 
as a creditor. — Re Salisbury- Jones, Ham- 
mond v . Salisbury- Jones, [1938] 3 All E. R. 
459 ; 159 L. T. 469 ; 82 Sol. Jo. 728. 

1336. Add. Annotations : — Held. Harrods, Ltd. v. 
Tester, [1937] 2 All E. R. 236 ; Hirschhorn 
v. Evans, [1938] 3 All E. R. 491. 


1339. Add . Annotation : — As to { 2) Retd. Dodworth 
v. Dale, [1936] 2 All E. R. 440. 

1363. Add, Annotations : — As to (1) Retd. Lan- 
cashire Loans, Ltd. v. Black, [1934] 1 K. B. 
380. As to (3) Consd. Re Lloyds Bank, Ltd., 
Bomze v. Bomze (1930), 47 T. L. R. 83. 

1365. Add. Annotation : — Refd. Re Lloyds Bank, 
Ltd., Bomze & Lederman v. Bomze, [1931] 1 
Oh. 289. 

1869. Add. Annotation : — Refd, Re Lloyds Bank, 
Ltd., Bomze & Lederman v . Bomze, [1931] 
1 Oh. 289. 

1873. Add. Annotation : — Refd. Re Lloyds Bank, 
Ltd., Bomze & Lederman v. Bomze, [1931] 
1 Ch. 289. 


PART VI. SECT. 9, SUB-SECT. 2.— 
A. <b). 

1837 ill. The deposit 

by a Hindu of his own money in a bank 
in the joint names of himself & wife, 
6c on the terms that it is to be payable 
to either or the survivor, does not on 
his death constitute a gift by him to 
his wife there being in India no 
presumption of an intended advance- 
ment in favour of a wife, — -Quran 
Ditta v. Ram Ditta (1928), 55 L. R. 
Ind. App. 235. — IND. 

1337 iv. .] — In the ease of 

a Joint bank account in the names of a 
husband Sc wife there is no general 
principle governing the question of the 
right of the survivor to the amount 
therein at the death of the other. In 
every case it is a question of intention 
to be gathered from the special facts 
& circumstances. In the present case, 
it having been found that the money 
deposited was the husband’s & that 
the joint account was established as a 
convenient arrangement to enable her 
to draw it out : — Held : money which 
shortly before the husband’s death the 
wife transferred from the Joint account 
to hor own account belonged to his 
estate. — Robertson v . Batchelor 
(No. 2), ri 9391 1 W. W. R. 180. 300 ; 
1 D. L. R. 255 ; 53 B. C. R. 261.— 
CAN. 

m i. .1 — Held : to raise a pre- 
sumption of Joint tenancy. — Mathews 
v. National Trust Co. (Ont.), [1925] 
4 D. Lu R. 774. — CAN. 

m ii. .] — D. deposited a sum of 

money in a bank to the joint oredit of 
himself Sc his wife, & they both signed 
a document authorising the bank to 
pay all moneys at the oredit of the 
account to either of them, 6c in the 
case of the death of either to pay the 
same to the survivor. After D.’s 
death, his widow became insane Sc was 
confined in a public hospital. Money 
was paid by the bank to the Public 
Trustee. Having been restored to 
sanity the widow redeposited in the 
bank what was left of the money to 
the joint credit of herself 8c two 
relatives : — Held the money origin- 
ally deposited belonged to D. Sc was 
placed to the oredit of himself & wife 
as a means of conveniently managing 
the affairs of himself Sc his family ; 8c, 
therefore, the presumption in favour 
of thus right of his wife to what remained 
of the fund on his death was rebutted. 
— Sr adder v. Canadian Bank Com- 
merce, [1929] 3 D. Lu R. 651 ; 64 
O. L. R. 69. — CAN. 

uUL .} — The rule of English 

law that where a deposit is made in the 

i oint names of husband 8c wife, a gift 
s to be presumed in favour of the wife, 
the gift being defeasible on the death 
of tne wife in the lifetime of the 
husband, does not apply to India. In 
India the case is governed by sect. 123 
of Transfer of Property Act, under 
which a gift of movable property must 

J.S. 


be effected either by a registered instru- 
ment or by delivery. — Paul v. Na- 
thaniel Gopal Nath (1931), I. L. R. 
53 All. 633. — END. 

m iv. .] — Money in a bonk 

deposit acoount which had been opened 
in the Joint names of deceased & his 
wife under an agreement with the bank 
signed by both of them, which pro- 
vided that the death of either should 
not affect the right of the survivor to 
withdraw moneys deposited therein, 
held to belong to the wife by virtue of 
her survivorship. — Robertson e. Bat- 
chelor (No. 2), [1935] 3 W. W. R. 
292.— CAN. 

m v. Deposit book retained by 

husband.] — Where a husband trans- 
lorred his savings account to the Joint 
names of husband & wi^e, but retained 
the deposit book, & included the money 
in his testamentary disposition : — 
Held : there was an intention to retain 
the money *is his property, & it passed 
to his estate. — Re. McKay, [1938J 1 
D. L. R. 581.- IAN. 

•p. Banking aootrvU in joint names. 1 
— A wife & husband opened a joint 
account in a bank, A. both signed a 
direction to the bank : u All money 
which may be deposited by us or either 
of us to the account is our Joint pro- 
perty, but such money may be with- 
drawn by either one of us, or the 
survivor of us.” The money was all 
the husband’s. Sc was deposited to pay 
the expenses of the wife & her child, 
during the husband’s absence, & to 
make payments in connection with his 
property : — Held : the wife was not 
entitled to half the money to the credit 
of the account. — Southby v. Southby 
(1917), 40 0. L. R. 429 ; 38 D. L. R. 
700.— CAN. 

Right of wife as survivor. ] — 

See Nos. 1335-1338. 

§r. Rebuttal of presumption.] — Tbe 
presumption of gift arising from 
deposit by a husband in the joint 
names of hia wife Sc himself may be 
rebutted by showing that it was a matter 
of convenience. — McLean v. Vessey, 
ri935] 4 D. L. R. 170 ; sub nom. Re 
Vessey, McLean t?. Vessey, 10 
M. P. R. 10; sub nom, VESSEY v. 
Vessey, 5 F. L. J. (Can.) 116.— CAN. 

PART VI. SECT. 9, SUB-SECT. 2,— 
A. (d). 

sw. Money sent to wife to be saved .] — 
Money sent by a husband to his wife 
to be saved for their old age, belongs 
to them equally. — C arroll e. Car- 
roll, [1937] 2 D. L. R. 314; 11 

M. P. R. 397.— CAN. 


PART VI. SECT. 9, SUB-SECT. 8.— 

A. (a). 


1868 i. Under standing 

transaction .] — Where a wife signed a 
quit -claim deed before a lawyer, 

13 


transferring her half interest in the 
borne to her husband, but she alleged 
that she thought they went to the 
lawyer solely to obtain a divorce, the 
deed was upheld in an action for can- 
cellation, there being no evidenoo that 
she did not know what she was doing, 
or of undue influence. — Heathorn v. 
Heathorn (1932). 46 B. C. R. 413.— 
CAN. 

1870 i. Wife not independently ad- 
vised — Guarantee for husband .] — -Want 
of independent advioe standing alone 
is insufficient, to Justify relief, but 
where there haB been undue influence 
by the husband 8c knowledge of its 
exorcise or facts from which such 
knowledge should be inferred, & the 
transaction is contrary to the wife's 
interests, a sufficient case has been 
made out for the granting of relief. — 
Canadian Bank or Commerce v. 
Foreman (Alta A [19281 4 D. L. R. 
844 ; [1926] 3 W. W. R. 486; revsd. 
on the foots, [1927] 2 D. L. R. 530; 
110271 1 W. W. R. 783 : 22 Alta. L. R. 
443. CAN. 


1370 Ii. .J— Bradley v. 

Imperial Bank of Canada, [1926J 
3 D. L. R. 38 ; 58 O. L. R. 650.— CAN. 


1370 ill. Promissory note J — 

Fryers 8c Co., Ltd. v. Stkkves (N. B.), 
[1927] 4 D. L. K. 1077.— CAN. 


1382 Iv. .1 — On an inter- 

pleader issue between an execution 
creditor & the wife of the debtor as to 
tbe ownership of & motor oar, the wife 
Sc her husband testified that the car 
bad been bought with her money, 
which had come to her from the keeping 
of boarders Sc from the sale of her 
property. These moneys wore all 
collected by the husband & left by 
tbe wife in his hands to use as be saw 
flit, & he placed them in his own account 
Sc used them indifferently with his 
own. He had never rendered her an 
account of them, nor had she ever 
called on him to do so. They had lived 
together in amity since their marriage 
& he had maintained her. The wife 
testified that she had an arrangement 
with the husband under which said 
moneys were to remain her property, 
but the circumstances under which it 
was entered into were not disclosed, Sc 
its terms were indefinite : — Held : the 
moneys in question had become the 
husband 's by way of gift from his wife. 
— Pkarkn v. Black 8c Armstrong^ 
[19281 3 D. L. It. 471 : [1928] 2 W.W. R. 
98 ; 22 Bask. h. R. 502.— CAN. 


sq. Presumption of undue influence — 
Guarantee for husband — Promissory 
note — Transaction not explained. ]— 
Canadian Bank of Commerce v. 
Davison, [1930] 1 D. L. R. 1003.— 
CAN. 


•r. .1 — Cana- 

dian Bank of Commerce v. Davison, 
[1930] 4 D, L. R. 605. — CAN. 
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1878. Add. Annotation : — Retd. Re Lloyds Bank, 
Ltd., Bomze & Lederman v. Bomze, [1931] 
1 Oh. 289. 

1894* Add . Annotation ; — Consd. Re Lloyds Bank, 


Ltd., Bomze & Lederman v . Bomze, [1931] 
1 Ch. 289. 

1462. Add. Annotation : — Consd. Townshend v. 
Child (1932), 48 T. L. R. 676. 


Part VII. — Liability for Ante-Nuptial Obligations of Wife. 

Sect. 1.— LIABILITY OF HUSBAND (p. 175.) 

See , now , Law Reform (Married Women & Tortfeasors) Act, 1936 (c. 30), s. 3. 


Part VIII. — Contracts of 

See, now. Law Reform (Married Women 
& Tortfeasors) Act, 1936 (c. 30), s. 1. 

1469. Add. Annotations : — Consd. Green v. 

Weatherill, [1929] 2 Ch. 213. Apld. Town- 
shend v. Child (1932), 48 T. L. R. 576. 
Consd. MacCarthy v. Agard, [1933] 2 K. B. 
417. 

1479. Add. Annotation : — Refd. Re Landau, Ex p. 
Trustee, [1934] Ch. 549. 

1489a. Settlement of Insurance policies on 

life of husband.] — By a post-nuptial settle- 
ment made in pursuance of ante-nuptial 
articles, certain policies of insurance on the 
life of the husband were assigned to trustees 
upon trust to receive the money & pay the 
income to the wife during her life for her 
separate use, independently of any future 
husband whom she might marry. There 


Wife during Coverture. 

was no restraint on anticipation. During 
the life of her first husband the wife made 
promissory notes in favour of pltf., & pltf., 
. the first husband being still alive, brought an 
, action claiming a charge on the policies : — 
, Held : the trust for separate use did not 
arise till after the death of the husband, & 
as the contracts of a married woman can only 
be enforced against property which formed 
part of her separate estate at the date of the 
contract, the action could not be maintained. 
— King v. Lucas (1883), 23 Ch. D. 71.2, 713; 
63 L. J. Ch. 64 ; 49 L. T. 210 ; 31 W. R. 
904, C. A. 

1491 a. .] — A woman, married since the pass- 

ing of Married Women’s Property Act, 1870 
(c. 93), joined her husband in signing a joint 
& several promissory note for money lent to 
him. The husband became bkpt. : — Held : 


PART VI. SECT. 9. SUB-SECT. 3.— 
A, <b). 

•t. Funds of wife managed by 
husband .] — Where a husband is en- 
trusted by his wife with the manage- 
ment of her funds out of which he Is 
to pay tholr expenses & make such 
Investments as they from time to 
time agree upon, the decision of the 
question whether the law implies a 
gift to tho husband depends on tho 
particular foots of tho case. — Walker 
& Roberts v. Silk, [1930] 2 W. W. R. 
407 ; 4 D. L. R. 201 ; 43 B. O. It. 43.— 

canT. 

PART VI. SECT. 9, SUB-SECT. 3.— 
B. (b) il. 

1422 I. Join# earnings — Investment in 
realty in husband's name.] — Kropikl- 
nicki t\ Kkopiklnickj, 11935] ] 

W. W R. 249 ; 2 D. L. R. 100.— CAN. 

PART VI. SECT. 9. SUB-SECT. 4. 

d 1. I Property purchased with 

man's money — Woman realising pro- 
perty dr appropriating proceeds ordered 
to account.] — ST. Eloi v. Eno (1925), 
80 B. C R. 153— CAN. 

PART VII. SECT. 1. SUB-SECT. 1. 

•v. Married tyotnen's Property Act 
H, S. O., 1927 — Effect. 1— Tho repeal, 
by Married Women's Property Act, 
It. S. O.. 1927. of sect. 18 of the Act 
as found In R. S. O., 1914, had not the 
effect of reviving the husband’s 
common law liability for the debts of 
his wife contracted before the marriage. 
— Penny v. Hunt, 11929] 2 D. lL It. 
473 ; 63 O. L. R. 510.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 6. 

f .] — Held : a married 

woman, having separate real property, 


was not entitled to contract debts for 
Its Improvement so as to make herself 
liable individually, or Jointly with her 
husband. — Wright v. Garden (1869), 
28 U. C. R. 609.— CAN. 

1 i. .] — Deft., a married 

woman, married to her present husband 
in 1877 or 1878. & carrying on business 
separate from him by farming one of 
her former husband's farms, in 1883 
& 1884 contracted the debt sued on. 
She was entitled to dower in tho lands 
of her first husband, who died in 1875, 
which were sold, realising a large sum. 
& also to her share in his personal 
estate, neither of which Bne had 
received: — Held : the Act of 1884, 
47 Viet. c. 19 (O.), had not the effect 
of repealing the prior Acts, & It was 
not necessary to show that deft, hud 
marriod or had ac mil red separate estate 
since the Act of 1884 came into force ; 
it was sufficiently shown that she was 
possessed of separate estate, & that 
she intended it should be bound. — 
Robertson v. Larocque (1889), 18 
O. R. 469.— CAN. 


•a. Wife carrying on separate business 
— Signatures by wife at request of husband 
— Liability of wife. ] — Where a married 
woman, in carrying on a business with 
the assistance of her husband, signs 
everything that be asks her to sign & 
asks no questions, she should be held 
responsible for her signature. In the 
absence of clear proof of undue 
Influence, whether It turns out to be In 
her Interest or otherwise. — Watkins 
(J. R.) Co. r. Nobkrt (Alta.), (19281 
1 D. L. R. 526 : [19261 1 W. W. R. 
156.— CAN. 

sb. Lease taken by vdfe — Liability 
of wife — For breach of lease .1 — Held : 
the husband was not liable, although 
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he lived in the premises for about two 
months prior to the time he & his 
family vacated it & twice paid the rent 
during that period.] — National 
Securities, Ltd. v. Darling (Alta.), 
[1927] 1 W. W. R. 413.— CAN. 

•e. Entered into in married name — 
No reference to husband.] — The effect of 
Married Women's Act, It. S. A., 1922, 
c. 214, is that a married woman has as 
full & complete freedom to bind herself 
by her own contracts as a man has. 
A married woman who contracted for 
the purchase of goods in her own name, 
i.e. as Mrs. McDonald, without 
iniormfng the seller or without his 
knowing that she was in faot acting 
as agent for her husband or that she 
had a husband, held personally liable. 
— Reid-Welch Furniture Co. v. 
MacDonald, [19281 2 D. L. R. 608 ; 
[1928) 1 W. W. R. 789 ; 23 Alta. L. R. 
317.— CAN. 

td. Contract to work by husband <t 
wife — liability to employer for children's 
keep — Joint.] — Deft, engaged pltf. & 
her husband to work for him for wages 
8c their board, & it was a terrft of the 
bargain that deft, would be entitled to 
charge a certain rate per day for the 
board of the couple's three children, 
although no specific promise to pay 
said amounts was made by either pltf. 
or her husband : — Held : considering 
the circumstances under which the 
bargain was made 8c the dealings 
between the parties as disclosed by the 
evidence, the liability to pay deft, for 
the board of the children was a joint 
one on the part of pltf. 8c her husband, 
8c, therefore, each of them was liable 
for the whole cost of the keep of the 
children. — F orsbebg v. Uglum, [1931] 
3 W. W. R. 612.— CAN. 
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her separate estate was liable for the amount 
due on the note, & it was not necessary to 
make any trustees for the wife parties to the 
action. — Davies v . Jenkins (1877), 6 Ch. D. 
728 ; 26 W. R. 260. 

Annotations : — Reid. Flower v. Boiler (1880). 15 Ch. D. 665 ; 

Pike v. Fltsgibbon (1880), 14 Ch. D. 837. 

1498, Add. Annotation : — Retd. Selby v. Atkins 
(1926), 135 L. T. 45. 

1576a. .1 — Stone t>. Walter (1649), O. Bridg. 

618 ; 124 B. R. 778. 

1656. Add, Annotation : — Refd. Dewo v, Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 

1664. Add. Annotation : — Refd. Kirk v . Eustace, 
[1937] 1 K. B. 278. 

1665. Add. Annotation : — Refd. Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 

1669. Add. Annotation : — Refd. Dewe v . Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 

1680. Add. Annotation : — Refd. Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 

1717. Add. Annotations : — Refd. Selby v. Atkins 
(1926), 135 L. T. 45; Dewe v. Dewe, 
Snowdon v . Snowdon, [1928] P. 113. 

1732. Add. Annotations : — Refd. Selby v. Atkins 
(1926), 135 L. T. 45 ; Dewe v . Dewe, Snowdon 
v. Snowdon, [1928] P. 113. 

1735. Add. Annotations Consd. Bennett v. Ben- 
nett, [1939] P. 274 ; Williams v. Williams, 


[1939] 3 All E. R. 825. Refd. Grubb v. Grubb 
(1934), 150 L. T. 420 ; Markovitch v. Marko- 
vitch (1934), 151 L. T. 139 ; Herod v. Herod, 
[1939] P. 11 ; Jordan v. Jordan, [1939] P. 
239. 

1739. Add. Annotation : — Refd. Dewe v . Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 

1741. Add. Citation 2 C. & P. 25, n. 

1748. Add. Annotation : — Refd. Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 

1750. Add. Annotation : — Refd. Welton v. Welton, 
[1927] P. 162. 

1753. Add. Annotation : — Refd. Welton v. Welton, 
[1927] P. 162. 

1753a. Inadmissible.] — Statements by an 

alleged adulterous wife that she had com- 
mitted adultery cannot be evidence against 
persons who are without knowledge & without 
means of knowledge of the truth of those 
statements & to whom they have not been 
communicated. — Wright (H. S.) & Webb v. 
Annandale (1930), 46 T. L. R. 239 ; affd. on 
other grounds , [1930] 2 K. B. 8, C. A. 

1755. Add. Annotation : — Consd. Selby v . Atkins 
(1926), 135 L. T. 45. 

1760. Add. Annotation : — Consd. Dodworth v. 
Dale, [1936] 2 All K. R. 440. 


PART VIII. SECT. 2, SUB-SECT. 1. 

1490 li. .1 — A. Hobrkcker 

Ltd. v. Wilson (1932), 4 M. P. R. 
469.— CAN. 

1500 1. Supply of goods not 

necessaries .] — Authority may be given 
by implication that the husband 
intends the wife to take moans to 
supply herself with necessaries, the 
implication being for the benefit of tho 
wire Sc not of those who supply her. 
It is only for what is reasonably neces- 
sary that the implied agency is. not 
for what the wife may see fit to order. 
— Robert Simpson Co., Ltd. v. 
RUGOLES, 11930) 8 D. L. R. 174 ; 65 
O. L. R. 186.— CAN. 

PART VIII. SECT. 2. SUB-SECT. 4. 

1514 i. Wife acting under express 
authority not disclosed — Liability of 
husband.] — Foulds v. Curtelett 
(1871), 21 C. P. 368.— CAN. 

PART VIII. SECT. 2. SUB-SECT. 5. 

1515 1. Credit given to wife — Husband 
not liable ,) — Where an article was sold 
by pltfs. to a married woman Sc not 
to her husband, & credit was given to 
her alone : — Held : the husband was 
not liable for tbe price. — Beatty 
Bros., Ltd. v. Murphy, [1930] 3 
D. L. R. 448 ; 65 O. L. R. 293.— CAN. 

•x. Credit given to wife — Goods 
purchased for wife's business — Managed 
by husband — Whether husband's creditors 
can take in execution .] — Dominion 
Savings Sc Investment Society v. 
KilRoy (1888), 15 A. R. 487.— CAN. 

PART VIII. SECT. 2. SUB-SECT. 6. 

q i. Several liability .] — 

Tobin & Co. r. Smith, [1930] 3 
D. L. R. 350.— CAN. 

PART VIIL SECT. 2, SUB-SECT. 12.— 
D. 

sz. What amounts to.] — The fact that 
a husband Instructed a shop to close 
his account, to which his wife was 
allowed to charge purchases, because 
it ” ran too high,” does not amount to 
a termination of the wife’s authority. — 
Simpson (Robert) & Co. v. Godson, 
11937] 1 D. L. R. 454.— CAN. 


PART VIII. SECT. 2, SUB-SECT. 13.— 
A. 

i i. .) — On appeal from tho 

dismissal as against the nusband of an 
action against him & his wife for the 
balance of the purchase -prloe of a 
player-plan. >, t>uroJmsed by the wife : — 
Held : although the wife's prior 

authority to aci, os agent for her bus- 
band with respect to tbe purchase was 
not provon, tho facts showed a doflnite 
ratification by him with full knowledge 
of all tho circumstances. Appeal 
allowed. — Winnipeg Piano Co., Ltd. 
v. Wawrybhyn, [1935] 2 W. W. R. 
220 ; 3 D. L. R. 184.— CAN. 

PART VIII. SECT. 8, SUB-SECT. 1.— 
A. (a). 

1576 iv. .1 — Arsenault 

v . Bishop. [1931] 2 D. L. II. 325; 3 
M. P. R. 334 ; [1932] 2 D. L. R. 814.— 

CAN. 

1576 v. .] — A wife Is pre- 

sumed to have her husband’s authority 
to pledge hiB credit for necessaries 
while they are living together. — 
Moore, McLeod Sc Co., Ltd. v. 
Jardine (1932), 5 M. P. R. 327.— 
CAN. 

1601 ill. .] — In an action against 

a husband for medical services rendered 
to a wife it is a defence that as to ser- 
vices rendered during cohabitation 
there was an express prohibition against 
pledging credit ; & as to services 

rendered while they were living apart 
the wife had such means aB precluded 
agency of necessity.— Linkh am v. 
Holden, [1933] 4D.L. E. 187. — CAN. 


PART VIII. SECT. 3, SUB-SECT, l.~ 

B. (b). 

1642 i. Jewellery.}— A ring supplied 
to a working miner's wife : — Held .* 
not a necessary. — Pianta v. Macro w & 
S?ON8 Pty., Ltd. (1925), 27 W. A. L. R. 
99.— AUS. 

•y. Fur (Mat .] — The question whether 
a fur coat is a necessary is one of fact 
depending on the circumstances of 
each case. — Gkbbif. & Forrest v. 
Kershaw, [1927] 3 D. L. li. 156; 
[1927] SW.W.K. 166 ; 21 Sask. L. R. 
489.— CAN. 

•z Surgical operation .] — Even if a 
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wife has money of her own, she is 
presumed to have authority to pledge 
nor husband's credit for necessaries, 
including surgical operations. — Seldon 
t>. Zambowski, 119281 l D. L. R. 638; 
[1928] 1 W. W. it. 030 ; 39 B. C. R. 
205 — CAN. 

■a. hmploymcvl of detective — To 
obtain evidence for divorce proceedings.] 
— Barnett u. M ilner ( 1927), 49 N. L. R. 

1.— S. AF. 


PART VIII. SECT. 3, SUB-SECT. 2.— 
D. (a). 

1691 IL Itevsd.. 9 O. it. 1°8. 

PART VIIL SECT. 3, SUB-SECT. 2.— 
D. (c). 

1717 i. Husband not liable.] — -A wife 
living apart from hor husband without 
good cause cannot pledge his credit for 
necessaries, such as medical & nursing 
expenses. — Thompson Sc Kerr v. 
Findlay, [19391 1 D. L. R. 88 ; O. R. 
22; 8 F. L. J. (Can.) J 64.— CAN. 

PART VIII. SECT. 3, SUB-SECT. 2.— 

D. (d) i. 

1749 I. Subsequent condonation by 
husband.] — Condonation by a husband 
of his wife’s adultery does not i-ender 
him liable for necessaries supplied to 
her subsequently to the adultery Sc 
prior to tho condonation. — Wingrovk 
v. Fraser, [1936] V. L. R. 132; 42 
Argus L. R. 233.— AUS. 

PART VIII. SECT. 3, SUB-SECT. 2.— G. 

1774 I. For ” A husband Is liable ” 
rend “ A b unhand Is not liable.*' 

•b. J^ur chase of husband's property by 
wife — Improvements made by husband 
after sale .1 — A purchase by a wife 
from her husband, the consideration 
being paid out of her separate estate, 
was held to be maintainable agaiust 
creditors of whose debts she had no 
notice, Tbe husband, after the pur- 
chase, expended money in improving 
the property. In a suit by a Judgment 
creditor of the husband to obtain the 
benefit of such expenditure : — Held : 
the wife was entitled to show that the 
debt for which the judgment was 
recovered bad been satisfied before 
action brought. — H ill e, Thompson 
(1870), 17 Gr. 445.— CAN. 




Cases 1800 — 1852a. English and Empire Digest Supplement. 


1800. Add. Annotations: — Folld. & Extd. Wright 
<H. S.) & Webb v. Annandale, [1930] 2 K. B. 
8. Refd. Welton v. Welton, [1927] P. 162; 
Arnold & Weaver v . A marl, [1928] 1 K. B. 584. 

1800a. Proceedings Instituted 

against wife.] — A husband took divorce pro- 
ceedings against his wife on the ground of her 
adultery. She consulted a solr. t who upon 
her instructions put in a defence denying the 
change & briefed counsel to appear for her. 
At the hearing the wife failed to appear, & a 
decree was made against her dissolving the 
marriage on the grounds alleged in the 
petition. The wife’s counsel applied for 
costs, but as no security for her costs had 
been obtained, no costs were granted. The 
wife’s solr. brought an action in the K. B. 
Div. to recover the costs from the husband, 
on the ground of his wife’s agency of necessity 
at common law. The judge found as a fact 
that the solr. had acted without negligence, 
honestly believing that the wife was Innocent 
& that she would be successful in her defence : 
— Held : in those circumstances the wife had 
no authority to bind her husband, so as to 
make him liable for the costs of her defence 
to his petition for divorce. — Arnold & 
WfiJA vb® v. Amari, [1928] 1 K. B. 684 ; 97 
L. J. K. B. 238 ; 138 L. T. 591 ; 44 T. L. R. 
221 ; 72 Sol. Jo. 138. 

Annotation : — Oomd. Wright (H. S.) & Webb v. Annandale, 
[1030] 2 K. B. 8. 


1800b. .] — The rule that a 

solr. acting for a wife, who is living apart 
from her husband, cannot, in a common law 
action, recover his costs from the husband, 
if when those costs were incurred the wife, 
although the fact was unknown to the solr., 
had been guilty of a matrimonial offence, 
applies not only where the wife has been 
living in adultery but also where she has 
committed an isolated act of adultery. The 
rule applies alike whether in the particular 
matter the wife was proceeding against the 
husband, or was defending a suit brought 
against her by the husband. — Weight 
(H. S.) & Webb v . Annandale, [1930] 2 

K. B. 8; 99 L. J. K. B. 444 ; 143 L. T. 462 ; 
46 T. L. R. 402 ; 74 Sol. Jo. 319, O. A. 

1800c. Single act of adultery.] — 

Wright (H. S.) & Webb v. Annandale, 

No. 1800b, ante . 

1803a. .] — Withers, Bensons, Ourrie, 

Williams & Oo. v. Cawston (1928), 72 
Sol. Jo. 191. 

1828. Add. Annotation : — Refd. Gottiiffe v. Edel- 
' ston, [1930] 2 K. B. 378. 

1833. Add. Annotations : — As to (1) Refd. Re 
Mason (1928), 97 L. J. Ch. 321 ; Re Blake, 
Re Minahan’s Petition of Right (1931), 100 

L. J. Ch. 251. 


Part X. — Wrongs of Wife during Coverture. 


Sect. 2.— TORTS (p. 213). 

See , noWy Law Reform (Married Women 
& Tortfeasors) Act, 1935 (c. 30), s. 3. 

1861. Add. Annotations : — Refd. Gottiiffe v. Edel- 


ston, [1930] 2 K. B. 378 ; Greenwood v. 
Martins Bank, Ltd., [1933] A. C. 51. 

1852a. Enticing husband of another woman — 
Whether husband of defendant liable.] — 
Newton v. Hardy, No. 645a, ante. 


PART VIII. SECT. 3. SUB-SECT. 2.— H. 


•d. Medical expenses — Birth of hus- 
band's child .] — A husband, whose 
wife has left him without any reason- 
able ground & against his wish, can- 
not avail himself of that fact against 
a claim for reasonable & proper charges 
for medical services rendered to nor 
in the delivery, either alive or dead, 
of the husband's child; more partic- 
ularly when the wife's condition is 
such that the medical services were 
necessary to save her life. — Gobey v. 
Moore, [1935] N. Z. L. R. 739.— N.Z. 


sh. Hotel expenses — During con - 
valesoence .] — A husband living apart 
from his wife is liable for her hotel 
expenses during convalescence after 
an operation. — McDonald v. Jardink, 
[19381 1 D. L. R. 250 : 10 M. P. R. 
43 ; « F. L J, (Can.) 228.— CAN. 


PART VIII. SECT. 5. SUB-SECT. 2. 

f I. Summary application for 

delivery up of title deeds J — Re Mkllor 
B. C.) (1905), 2 W. L. R. 17.— CAN. 


n i. .1 — A wife does not 

foil within the class of “ protected ” 
persons in respeet of whom in certain 
relationships there Is a presumption 
of undue influence. — Mackenzie v. 
Royal Bank of Canada, [1934] A. C, 
408; 103 L. J. P. 0. 81; 78 8oL Jo. 
471, P. O.— CAN. 


•b. Work done by husband for wife 
before marriage — -Effect of marriage on 
mechanic's lien .\ — Haugen v. Haugen 
(Alta.), [19291 3 D. L. R. 16.— CAN. 

so. Marriage invalid — Annulment — 
Action by “ wife *’ for rent < ft wages — 
No implied contract. j— Pltf. Sc deft, had 


lived together for a number of years 
as man & wife under the belief that they 
wore legally married. Deft, then 
secured an annulment of the alleged 
marriage. Pltf. then brought the 
present action claiming general 
damages for fraud, on the ground that 
deft, had falsely represented to pltf. 
that pltf. was free to marry him. 
Under an alternative claim, not based 
on fraud, pltf. alleged that she had 
married deft, in reliance on his assur- 
ance that she was at liberty to marry. 
She claimed also rent for the time deft, 
lived in her house, wages as house- 
keeper on a quantum meruit basis, a 
sum alleged to have been paid by her 
for household expenses. Sc an amount 
due on a promissory note : — Held : the 
claims based on fraud Sc on said 
assurance had not been substantiated : 
there had been no express or implied 
agreement by deft, to pay rent or 
wages ; there was proof of deft. ’a 

E romlse to repay the amounts advanced 
y her for household expenses prior to 
1919, but Stat. Limitations barred 
recovery thereof, Sc there had been no 
express or implied authority from deft, 
to incur said expenses thereafter ; & 
the claim on the note had been released 
for good consideration. — Marshall v. 
Marshall, [1931] 3 W. W. R. 369. — 


PART X. SECT, 2, SUB-SECT. 1. 

r i. .1 — A husband may be 

made jointly liable with his wife for 
her torts, notwithstanding Married 
Women’s Property Act, R. S. M„ 1913 
(c. 123). — Dbnovioh v. Huoal (Man.), 
[19271 1 D. L. R. 879 ; [1927] 1 

W. W. R. 179.— CAN. 
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r ||. .] — in Saskatchewan a 

husband is liable for his wife's post- 
nuptial torts. — Davidner v. Schuster, 
Riesenberg v. Schuster & Mrazek, 
[1936J 1 W. W. R. 45 ; 1 D. L. R. 
680 ; 6 F. L. J. (Can.) 199.— CAN. 


s i. .] — A husband is liable 

for his wife’s torts committed during 
coverture & which are not directly 
connected with a contract with her. — 
Cross v . Pkderiok (1038), W. A. L. R. 
45.— AUS. 


t i. .] — A husband is not 

liable for his wife's post-nuptial torts. — 
Hall t>. Wilkins (1933), 33 S. R. 
N. S. W. 220 ; 50 N. S. W. W. N. 44.— 
AUS. 

sd. False representation by wife — As 
to authority of husband to order goods 
— Whether coverture good defence. V— 
Deft, pleaded coverture ; — Held : plea 
good : Administration of Justice Act 
could not assist pltf.. Sc Married 
Woman's Act, R. 8. O., 1877, o. 125. 
ss. 6, 20. did not create any new lia- 
bility against a married woiflan for 
her torts or quasi torts, but merely 
allowed her to be sued alone, where 
formerly she could have been sued 
with her husband. Sc the authorities 
showed that if so sued the action would 
have failed. — Stone v. Knapp (1879), 
29 O. P. 605.— CAN. 

m. Negligence — Joint liability of 
husband-confined to actual personal 
negligence of wife .\ — An innocent hus- 
band is liable to be sued at common 
law jointly with his wife for the 
actual personal negligenc e of his wild 
while driving a vehicle, her own or 
another's : but he is not liable to be so 
sued for the actual personal negligenoe 
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1852b. Law Reform (Married Women & Tort- 
feasors 9 Act, 1985 (c. 80), s. 8— Whether 
retrospective.}— By a writ dated Aug. 16, 
1936 (after the coming into operation on 
Aug. 2, 1936, of Law Reform (Married 
Women & Tortfeasors) Act, 1936 (c. 30)), pltf., 
a married woman, sued defts., husband & 
wife, claiming damages in respect of slanders 
alleged to have been uttered by the female 
deft, on divers dates in 1934 & in the early 
months of 1935, the claim as against the male 
deft, being that he authorised or caused the 
female deft, to utter the words complained of. 
Defts. denied the publication, & the male 
deft, denied that he authorised or caused the 
female deft, to utter the alleged defamatory 
words. At the trial the judge left the case 
against both defts. to the jury without 
directing them that if they found for pltf. 
they should return a separate verdict with 
separate damages in respect of each publica- 
tion. No objection was taken to this 
direction at the time. The jury found a 
single verdict against both defts. & judgment 
was entered against them accordingly. On 
appeal: — Held: (1) there was evidence 

entitling the jury to find that the female 
deft, uttered the slanders complained of & 
therefore that the verdict & judgment 
against her must stand ; (2) there was no 

evidence that the male deft, authorised or 
caused the female deft, to utter the words 
complained of ; (3) Law Reform (Married 

Women & Tortfeasors) Act, 1935 (c. 30), 
has a retrospective operation, & by virtue of 
its provisions the male deft, was not liable for 
his wife’s tort ; (4) as no objection was taken 
at the trial to the jury being asked to consider 
the different publications as a whole instead 
of separately, or not being asked to assess 
separate damages in respect of each publica- 
tion, the female deft, could not be heard to 
say that the verdict was a nullity. 


(6) Per Scott, L, J. There is nothing in the 
Judicature Acts or in the Rules of the 
Supreme Cfc. that separate verdicts & judg- 
ments are invariably necessary in respect of 
separate causes of action contained in the 
same writ. The question whether one or 
more causes of action can be included in one 
verdict or judgment depends upon the 
exercise of the trial judge’s judicial discretion 
upon all the circumstances of the case. 

(0) Per Scott, L. J. The canon against giving 
a retrospective interpretation to a statute, 
in the absence of specific provision, expresses 
no rigid or absolute rule. It does not apply 
to a statute dealing with procedure, nor, 
semble, does it apply to a statute abolishing 
old legal fictions. — Barber v. Pigden, [1937 J 
1 K. B. 664 ; [1937] 1 All E. R. 115 ; 106 
L. J. K. B. 858 ; 156 L. T. 245 ; 53 T. L. R. 
246 ; 81 Sol. Jo. 78, 0. A 

Annotations :~—As to (4) Retd. Emcee, Ltd. v. Sunday 
Pictorial Newspapers (1920), Ltd., [1939) 2 All K. R. 384. 
As to (6) Consd. Chant v. Read, [1939] 2 K. B. 340. 

1860a. Liability of husband — Goods delivered to 
husband & wife.] — Anon. (1364), Y. B. 38 
Edw. 3, fol. 1 a. 

Annotation : — Consd. Isaack v. Clark (1015), 2 Bulat. 306. 

1875. Add. Annotation : — Refd. Greenwood v . 
Martins Bank, Ltd. (1931), 47 T. L. R. 007. 

1880. Add. Annotation: — As to (1) Refd. Green- 
wood v. Martin’s Bank, Ltd. (1932), 48 
T. L. R. 001. 

1883. Add. Annotation: — Refd. Greenwood v m 
Martin’s Bank, Ltd. (1932), 48 T. L. R. 
601. 

1885. Add. Annotation : — Dbtd. Greenwood v. 
Martin’s Bank, Ltd., [1933] A. C. 61. 

1897a. .] — Lanham v. Pirie (1867), 29 

L. T. O. S. 171 ; 3 Jur. N. S. 704 ; 5 W. R. 
540, L. 0. & L. JJ. 


Part XI. — Contracts for Separation. 

1920. Add. Annotation: — Generally Refd. Hyman 1930. Add. Annotations: — Refd. Hyman v. Hy- 
v. Hyman, Hughes t?. Hughes (1928), 130 man, [1929] A. C. 001 ; Pender v. Mildmay, 

L. T. 416. [1937] 3 All E. R. 402. 


of a third party when the wife's 
liability for the negUgenoe of that party 
arises out of her sole ownership of a 
chattel & the power of control resulting 
therefrom. — Black v. MaoFarlane, 
[19811 N. Z. L. R. 112.— N.Z. 

af. Liability of husband when 

wife husband's agent.] — Whether or 
not a husband is Sable under Married 
Women's Property Act, N. S. W. B„ 
1927. s. 15, tor his wife’s torts is 
immaterial when the husband is being 
made liable for her negligent acts as 
his agent in driving his car. — White 
v. Jackson, [19361 2 D. L. R, 707. — 
CAN. 

PART X. SECT. 2. SOB-SECT. 2. 

am. Joint conversion by husband & Wife 
— Liability of wife's separate estate. Y- 
Where pltf. proved a Joint wrongful 
occupation Sc conversion of the rents Sc 
profits of his land by a husband Sc 
wife : — Held : the husband Sc wile 
ware Jointly liable to pltf.. Sc pltf. was 
entitled to recover against the separate 
p roper t y of the wife, tor It could not be 


inferred that the latter was acting under 
the direction or ooeroion of her husband 
so as to exempt her from liability. — 
Barker v. Westovkr (1882), 5 O. R. 
116.— CAN. 

PART X. SECT. 2, SUB-SECT. 3. 

-Iggl i v . .1— Married 

Women’s Property* Act, R. 8. O., 
1927, s. 3, does not take away the 
right of a person injured to sue’ a 
husband Sc wife jointly for the wife's 
naked tort committed during ooverture. 
In an action for slander uttered by the 
wife, without the husband’s suggestion 
or approval, Judgment was directed to 
be entered against both Jointly for the 
damages assessed, the wife being still 
alive when judgment was reached. — - 
Herczbo v. Baraev. [19301 1 D. L. R. 
768 ; 64 0. L. R. 529.— CAN. 

d L — — Saskatchewan .] — In Saskat- 
chewan a husband is not liable for 
damages awarded against his wife in 
an action on the statutory cause of 
action given to a woman for slander of 
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her chastity.— P aliuk v, Masoruk & 
Maroruk, [1931] 3 W. W. R. 380.— 

CAN. 


PART X. SECT. 2, SUB-SECT. 4. 

sg. Joint trespass by husband <t wife-— 
Damage to adjoining property — Due to 
acts of husband — Inability of wife .] — 
In an action of trespass against hus- 
band Sc wife for placing logs against 
pltf.'s building & causing damage. Sc 
for placing a spout, by which the water 
from the roof of deft.'s house ran 
against & injured pltf.'s building, the 
evidence showed that the property was 
owned by the wife, but that she did not 
interfere with the management of it, 
or participate In the acts complained 
of Held : the wife was not Uable. — 
McDonald v. Lester (1890), 80 

N. B. R. 137.— CAN. 


PART XL SECT. 1, SUB-SECT. 3.— A. 

1928 11. 8. P. Woods v. Woods, 
[1927] 3 D. L. R, 821 ; 60 O. L. R. 
438.— CAN. 
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1982. Add . Annotation : — Refd. Fender v. Mild- 
may, [1937] 3 All E. R. 402. 

1984. Add . Annotation : — Refd. Hyman v. Hyman* 
Hughes v . Hughes (1928), 139 L. T. 410. 

1985. Add. Annotations : — Consd. Davies v. 
Eimslie, [1938] 1 K. B. 337. Refd. Hyman 
v . Hyman, Hughes v. Hughes (1928), 139 
L. T. 416. 

1986a. .] — Pltf., a married woman, in her 

statement of claim alleged an agreement 
whereby “ in consideration of pltf. persuad- 
ing her husband to go to New Zealand &/ or 
to forego the consortium of her said 
deft., a third party, promised to pay 
her a weekly sum, & that she had foregone 
the consortium of her husband. Deft, in his 
defence alleged that the agreement was 
founded on an illegal consideration & was 
against public policy. This point of law 
was set down for argument under R. S. C., 
Ord. XXV., r. 2 Held : by Lewis, J., 
there was no general principle of public 
policy that no contract is enforceable which 
is inconsistent with maintenance of the 
obligations of the marriage tie, & in the 
absence of proof of facts showing that this 
contract was against public policy, it was 
enforceable ; by the Ct. of Appeal, the con- 
tract, as pleaded in the statement of claim, was 
not an agreement for separation of husband 
& wife, & the consideration for the promise 
was not intended to be the c msent of the 
wife to forego the consortium of her husband, 
& therefore the contract alleged in the plead- 
ing was not illegal & void. — Davies v. 
Eumslie, [1938] 1 K. B. 337 ; [1937] 4 All 
E. R. 471 ; 107 L. J. K. B. 113 ; 158 L. T. 
362 ; 54 T. L. R. 170 ; 81 Sol. Jo. 1000, C. A. 

1987. Add. Annotations : — Consd. Davies v. 

Eimslie, [1938] 1 K. B. 337. Refd. Papa- 
dopoulos v. Papadopoulos (1929 ), 46 T. L. R. 44. 

1939. Add. Annotation : — Refd. Hyman v. Hyman, 
Hughes v. Hughes (1928), 139 L. T. 416; 
Fender . Mildmay, [1937], 3 All E. R. 402. 

1941. Add. Annotation : — Refd. Hyman v. Hyman, 
Hughes v. Hughes (1928), 139 L. T. 416. 

1943. Add. Annotations : — Refd. Hyman v. Hyman, 
Hughes v. Hughes (1928), 139 L. T. 416; 
Fender v. Mildmay, [1936] 1 K. B. 111. 

1944. Add. Annotations : — Consd. Lurie v. Lurie, 
[1938] 3 All E. R. 156. Refd. Fender v. Mild- 
may, [1936] 1 K. B. 111. 

1944a. .] — By a deed dated Oct. 23, 1936, a 

husband covenanted, in consideration of his 
wife discontinuing divorce proceedings then 
pending & brought against him on the ground 
of his alleged adultery with a named woman, 
& of his wife’s returning to live with him, 
that, if at any time thereafter she should 
bring further divorce proceedings founded 
on acts of adultery committed with the same 
woman after the date of the deed, he would, 
upon his wife requiring him so to do, assign 
to two trustees all his interest in certain 
business premises, together with the good- 
will of the business, upon trust, with the 
consent of the husband & the wife, to sell, & 
until sale to allow the husband to occupy the 
remises & conduct the business. The 
usband further agreed that, should the wife 


consenting 

husband. 


obtain a final decree against him, he would, if 
required by her, assign the premises to her 
or her nominees absolutely, <Sfc enter into a 
covenant not to enter into a similar business 
for a period of five years within a distance of 
10 miles from the boundary of the county 
borough wherein the business was situated. 
It was also stipulated that, if a final decree 
was not obtained within two years from the 
commencement of the proceedings, or the 
wife did not call for an assignment within 
three months from the making of a final 
decree, the premises were to be reassigned to 
him. The petition was dismissed by con- 
sent on Oct. 30, 1936, & the wife returned 
to live with her husband. On Aug. 24, 1937, 
she presented a further petition for divorce 
alleging adultery with the same woman. 
On Sept. 17, 1937, she called upon him to 
assign the property to trustees in accordance 
with the terms of the above deed, &, upon his 
refusing to do so, commenced these pro- 
ceedings for specific performance : — Held : 
( 1 ) the question of the legality of the restriction 
. upon the husband carrying on business did 
. not arise in these proceedings, & would only 
arise when the wife called for a transfer from 
the trustees ; (2) the words “ founded on ” 
an act of adultery did not require actual proof 
of that adultery, but meant that proceedings 
were commenced on the basis of such adultery 
having been committed ; (3) the deed did 

not impose a penalty upon the husband, but 
made provision for the wife upon the happen- 
ing of the event stated ; (4) the deed was not 
an agreement for the future separation of 
husband & wife living together, but one 
providing for reconciliation of a husband 
& wife living apart, & the addition of a pro- 
vision for future separation in the latter class 
of deed is not against public policy. — Lurie 
v. Lurie, [1938] 3 All E. R. 156 ; 107 

L. J. Ch. 289 ; 159 L. T. 249 ; 54 T. L. R. 
889 ; 82 Sol. Jo. 476. 

1948. Add. Annotations: — Refd. Lever Bros., 
Ltd. v. Bell (1930), 47 T. L. R. 47 ; British 
Homophone, Ltd. v. Kunz & Crystallate 
Gramophone Record Manufacturing Co. 
(1935), 152 L. T. 589. 

1949a. Subsequent nullity decree.] — A decree 

of nullity of marriage, granted on the ground 
of the incapacity of the wife to consummate 
the marriage, does not affect a previous deed 
of separation, whereby the husband cove- 
nanted to pay the wife an annuity, so long as 
she should continue to lead a chaste life, & 
she covenanted to keep him indemnified 
against all debts & liabilities. — F owke v. 
Fowke, [1938] Ch. 774 ; [1938] 2 All E: R. 
638 ; 107 L. J. Ch. 350 ; 159 L. T. 8 ; 54 

T. L. R. 801 ; 82 Sol. Jo. 416. 

Annotation: — Refd. Eaves v. Eaves, [11)39] 3 All E. R. 500. 

1954. Add. Annotation : — As to ( 1) Refd. Papado- 
poulos v. Papadopoulos, [1930] P. 66. 

1965. Add. Annotations : — Consd. Hyman v. 

Hyman, [1929] A. C. 601. Refd. Dewe v. 
Dewe, Snowdon v. Snowdon, [1928] P. 113. 
Fender v. Mildmay, [1937] 3 All E. R. 402. 

1969. Add. Annotation : — Refd. Hyman v. Hyman, 
Hughes v. Hughes (1928), 139 L. T. 416. 

1989. Add. Annotations : — Refd. Hyman v . Hyman, 


1941 i. What amount* 
men/ conlm} plating reconciliation .] — 

Although the separation agreement 
between husband & wife in question 


herein “ prospectively looked ** to the 
parties living together again, it was 
held not to provide for a future separa 
tion thereafter, &, therefore, was not 
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void as against public policy. — M organ 
v. Morgan, [1931] 3 W. W. R. 292; 
44 B. O. R. 482.— CAN. 
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Hughes v. Hughes (1928), 139 L. T. 410; 
May v. May (1929), 98 L. J. K. B. 770. 

1992. Add. Annotation : — Consd. Pardy v. Pardy, 
[1939] P. 288. 

1995. Add . Annotation : — Refd. Matthews v. 
Matthews (1932), 48 T. L. R. 511. 

1996. Add . Annotation : — Refd. Matthews v . 
Matthews, [1932] P. 103. 

1999a. Threat to remove children from Juris- 

diction.] — D e Pret-Roose v . De Pret- 
Roose (1934), 78 Sol. Jo. 914. 

2014a. Covenant to pay one quarter of gross 
income — Right to deduct outgoings.] — A hus- 
band Sc wife entered into a deed for separa- 
tion. After proceedings had begun with 
reference to the amount payable to the wife 
under the deed, the proceedings were settled 
on terms contained in an order of the ct. 
which included the provision that the husband 
should pay to the wife such sum as, after 
payment of income tax, would amount to 
one-quarter of the husband’s gross income. 
The husband’s income was derived from 
earnings as a flm producer. During the 

} >eriod to which ^his summons referred, the 
lusband had to pay a commission of £135. 
He contended that in order to ascertain his 
gross income he was entitled to deduct 
such sum from his film production fees, 
which amounted to £3,350, &, therefore, his 
gross income was nearly £3,215 : — Held : 
although the particular provision was awk- 
wardly phrased, yet it obviously meant that 
the wife was able to put in her pocket, free 
from any claims to income tax, a sum which 
would amount to one-quarter of her husband’s 
income in the usual way, that is to say. it 
meant such sum as was his income after all 
proper deductions had been made in respect 
of his business, but before any deduction was 
made in respect of income tax. It followed 
that the husband was entitled to discharge 
his obligations by paying over to the wife a 
sum which she would put into her pocket 
free of all claim for income tax & which would 
amount to one-quarter of £3,215, & there 
would be a declaration that the husband 
was entitled to deduct expenses necessarily 
incurred in his occupation. — Re Hiscott’8 
Indenture (1937), 158 L. T. 308 ; 54 T. L. R. 
147 ; 81 Sol. Jo. 963. 

2019. Add. Annotations : — Asto( 1) Refd Hyman, 
v. Hyman, Hughes v. Hughes (1928), 139 
L. T. 410. As to (7) Refd. Hyman v. Hyman, 
Hughes v . Hughes (1928), 139 L. T. 410. 

2037. Add. Annotation : — Consd. Kirk v. Eustace* 
[1937] 1 K. B. 278. 

2037a. .] — By a deed made in 1922 

providing for a separation between husband 
Sc wife, Sc containing mutual covenants to live 
separate Sc apart, the husband covenanted 
with his wife to pay her the weekly sum of 
£2 during her life for her maintenance Sc 
support, but determinable upon reconcilia- 
tion. In 1930 the husband died. The 


widow claimed that his estate was liable 
to continue paying the maintenance during 
the rest of her life, but the exors. contended 
that the liability had come to an end by the 
husband’s death : — Held : as the deed pro- 
vided that the weekly payment to the wife 
should continue during her life Sc as there 
was nothing in the language used to show an 
intention that the husband’s obligation should 
continue only during his life, his estate 
remained liable to pay the weekly sum to the 
widow. — Kirk v. Eustace, [1937] A. C. 491 ; 
[1937] 2 All E. R. 715 ; 100 L. J. K. B. 017 ; 
157 L. T. 171 ; 53 T. L. R. 748 ; 81 Sol. Jo. 
370, H. L. 

2038. Add. Annotations: — Consd. Hyman v. Hyman, 

Hughes v. Hughes (1928), 139 L. T. 410. 
Apld. May v. May, [1929] 2 K. B. 380. Consd. 
H v. H , [1938] 3 All E. R. 415. 

2039. Add. Annotations : — Consd. Hyman v. 

Hyman, n 029] A. C. 601. Apld. May v. May, 
[1929] 2 K. B. 380. Consd. Kirk v. Eustace, 
[1937] 1 K. B. 278. 

2039a. .] — By a deed of separa- 

tion reciting that differences had arisen 
between a husband & a wife, it was agreed 
that the wife should during the life of the 
husband live separate Sc apart from him & 
free from his marital control Sc authority as 
if she were unmarried, & that the wife 
should retain as her separate property 
certain articles which, if she should die in 
the lifetime of the husband without having 
disposed of them, should devolve as if she 
had died possessed thereof intestate Sc a 
widow. The husband covenanted that he 
would during the life of the wife pay to her 
an annual sum of £000. The wife was rJso 
to be entitled to certain furniture Sc eP acts 
for the use of herself during her life. 
Throughout the deed the parties were 
referred to as “ the husband ” « “ the wife ” 
respectively. It was provided that if the 
husband & the wife should be reconciled to 
each other Sc return to cohabitation the deed 
should become void. The husband subse- 
quently committed adultery Sc the wife 
obtained a decree dissolving the marriage. 
He then made default in paying the full 
annual sum provided for by the deed, Sc she 
brought an action to recover the arrears : — 
Held : the deed was pot subject to any 
implied term that it should only operate so 
long as the marriage relation continued to 
exist between the parties. Sc pltf . was entitled 
to recover. — M ay v. May, [1929] 2 K. B. 
380 ; 98 L. J. K. B. 770 ; 141 L. T. 029, C. A. 

Annotation*: — Refd. Mann v. Mann, [1936] 1 All E. R. 952: 

Kirku. Eustace, [1937] 1 K. B. 278. 

2040a. Bankruptcy of husband.] — Dewe v. 

Dewe, Snowdon v. Snowdon, No. 695a, ante. 

2049. Add. Annotation : — Refd. Willis v. Willis 
(1927), 90 L. J. P. 111. 

2061a. Refusal of nominee to undertake 

custody — Effect on deed.] — Where the parties 
to a matrimonial suit bad agreed to settle it. 
Sc a deed of separation had been approved to 


PART XI. SECT. 3, SUB-SECT. 2. 

n i. . I — Where a wife understood 

the agreement, had Independent advice, 
& was not misled or Influenced by her 
husband in regard to her legal rights 
or the meaning & effect of the docu- 
ment : — Held : It could not be set 
•side for fraudulent misrepresentation 


& duress. — Thomson v. Thomson, 
[1927] 1 D. h. R. 653 : 59 O. L. R. 
661.— CAN. 

n li. — .] — A separation agreement 

executed by a husband in settlement of 
a criminal prosecution for non -support 
is not illegal as being obtained by 
duress or as stifling a prosecution. — 
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Rocjkhh v. Rooeks, [1938] 1 D. L. R. 
99 ; 12 M. P. R. 321.— CAN. 

PART XI. SECT. 6, SUB-SECT. 3. 

r 1. Adultery .} — Adultery is not 

a breach of a covenant in a separation 
agreement “ not to molest or annoy.” — 
If A WBOUOT V. HaWBOUDT, [1938] 3 
D. h. R. 30. — CAN. 
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give effect to such settlement : — Held : the 
refusal of the husband’s brother to undertake 
the custody of one of the children, as nominee 
of the husband, which custody had been 
agreed on between the husband & wife as 
one of the terms of the deed, was not a failure 
of such a vital term as to prevent the settle- 
ment from being carried into effect. — 
Willis v. Willis, [1928] P. 10 ; 96 L. J. P. 
177 ; 187 L. T. 621 ; 43 T. L. R. 657, C. A. 

2067. Add. Annotation : — Held. Kirk v. Eustace, 
[1937] 1 K. B. 278. 

2080. Add. Annotations : — Consd. Lindsay v. Lind- 
say, [1934 J P. 102 ; Whittaker r. Whittaker, 
[1939 J 3 All E. B. 833. 

2083. Add. Annotation: — Apprvd. Hyman v. 
Hyman, [1929] A. O. 601. 

2084. Add. Annotation : — Apprvd. Hyman v. 
Hyman, [1929] A. 0. 601. 

2085. Add. Annotations: — Overd. Hyman v. Hyman, 
[1929] A. C. 001 ; Lambert v. Lambert, [1930] 
3 All E. R. 20. 

2085a. .] — A woman who, in a deed of 

separation, covenants in consideration of 
certain benefits not to claim from her husband 
in the future maintenance or alimony, & is 
afterwards granted a decree absolute of 
divorce, is not debarred from petitioning for 
maintenance after the dissolution of marriage, 


notwithstanding that the deed contained no 
provision for its termination on the marriage 
being dissolved. — H yman v . Hyman, [1929] 
A. C. 601 ; 98 L. J. P. 81 5 141 L. T. 829 ; 
93 J. P. 209 ; 45 T. L. R. 444 ; 73 SoL Jo. 
317 ; 27 L. G. R. 379, H. L. 

Annotations : — Expld. Mar v. May, [1920] 2 K. B. S86. 

Consd. L. v. L., [1031] P. 63; Lambert v. Lambert, [1036] 

3 All E. R. 20 ; H v. H , [19381 8 All B. R. 415. 

Retd. Papadopoulos v. Papadopoulos (1029), 46 T. L. R. 

44; Russell (Countess) v. Russell (Bari), [1935] F. 39; 

Mann v. Mann [1936] 1 All 3£. R. 952. 

2090. Add. Annotations : — Generally, Refd. Hyman 
v. Hyman, [1929] A. C. 001 ; Russell 
(Countess) v. Russell (Earl), [1936] P. 39. 

2106. Add. Annotations : — As to (1) Refd. Hyman 
v. Hyman, [1929] A. C. 001. Generally, Refd. 
Harmer v . Armstrong, [1934] Ch. 06. 

2111. Add. Annotation : — Refd. H. v. H., [1928] 
P. 200. 

2144. Add. Annotations : — Refd. Hyman v . Hyman, 
[1929] A. C. 001 ; Fender v. Mildmay, [1937] 
3 All E. R. 402. 

2151 .Add. Annotations : — Refd. Hyman v. Hyman, 
[1929] A. C. 601 ; Kirk v. Eustace, [1937] 
; 1 K. B. 278. 

2168. Add. Annotation : — Refd. Kirk v. Eustace, 
[1937] 1 K. B. 278. 

2164. Add. Annotation : — Refd. Kirk v. Eustace, 
[1937] 1 K. B. 278. 


PART XI. SECT. 6. SUB-SECT. 7. 

t 1. .] — Where a separa- 
tion agreement was not invalid on the 
ground that the father had therein 
waived his rights to the control & 
guardianship of the children : — Held : 
before the wife could ask for mainten- 
ance for them, she must show that she 
had failed to perform those duties to 
them amounting to guardianship which 
she had assumed under the agree- 
ment. — Holowaohuk v. Holowaohtjk 
(Man.), [1927] 2 W. W. R. 470.— CAN. 

PART XI. SECT. 6, SUB-SECT. 11. 

2078 ii. .] — A separa- 

tion agreement, which provided for 
the payment of a specific sum by 
instalments to be seoured by a mtge.. 
Sc which did not contain a dum casta 
olause : — Held : enforceable by the 
wife, although there had been subse- 
quent adultery by her Sc she had been 
divorced Sc had married again. — 
Rubt v. Rust, [1927] 2D. L.R. 248 ; 
[1927] 1 W. W. R. 401 ; 22 Alta. L. R. 
430.— CAN. 

2078 ill. .] — A hus- 

band is liable on a separation deed, 
notwithstanding the wife’s subsequent 
adultery, unless there is a dum casta 
olause. — Jajspkr v. Jasper, [1935] 3 
D. L. R. 64 : O. R. 269 : affd ., [1936] 

1 D. L. R. 193 ; O. R. 57.— CAN. 

PART X). SECT. 6, SUB-SECT. 12. 

2086 i. Covenant by wife not to 
claim further maintenance — Subsequent 
judicial separation. 1 — Where a petition 
for a deoree of judicial separation on 
the ground of the husband's adultery 
was brought so that a petition for 
alimony might be founded : — Held : 
the petition must be dismissed. — 
K. v. K., [19251 3*D. L. R. 872 ; [1925] 

2 W. W. R. 641.-*— CAN. 

si. Covenant by wife not to claim 
alimony — Subsequent adultery of hus- 
band — Whether covenant still binding — 
Right of court to award maintenance for 
children.}— Holten v. Holten, [1988] 
1D.L.R. 546.— CAN. 

si. — An agreement 

between a husband Sc wife before & 
decree nisi of divorce. In which, in 
consideration of the payment of a 
certain weekly sum for her mainten- 


ance. she covenanted to take no pro- 
o -edinga for alimony, does not prevent 
the ct. under Divorce & Matrimonial 
Causes Aot, 1857, from entertaining 
an application for alimony. — X. v. X., 
[1933] 2 W. W. R. 413 ; 41 Man. L. R. 
209.— CAN. 


PART XI. SECT. 7, SUB-SECT. 2.— B. 

sx. Jurisdiction of court — King's 
Bench Act. s. 22.] — Davts v. Davis, 
[1926] 1 W. W. R. 942 ; 20 Saak. L. R. 
543.— CAN. 

2102 ii. Held : a 

covenant by the wife that she would 
not “ molest, disturb or annoy " her 
husband was not broken by her taking 
the children to England without her 
husband’s knowledge or oonsent. there- 
by depriving him of his right of access 
given by the deed of separation, since 
Buoh removal had been effected in 
order to protect the wife Sc children 
from the importunity Sc probable 
violence of the husband. If there had 
been a breach, such breaoh was no 
defenoe to an action by the wife for 
arrears of maintenance of the children, 
the husband’s remedy being a counter- 
claim for damages. — Williams v. 
Williams, [1833] N. Z. L. R. 94; 
G. L. R. 592.— N.Z. 


2102 ill. Breach of condition — As 

to access to child — Reply alleging hus- 
band's bad character.}— A separation 
agreement provided that the wife 
should be given the custody of the son, 
but that his father should be allowed 
to see him with reasonable frequency 
Sc should be consulted as to, & satisfied 
with, his up-bringing. To an action 
by the wife under the agreement for 
overdue instalments breach of the 
oondition as to the son was pleaded : — 
Held : a reply alleging the husband's 
bad character was no excuse for a 
breach of the condition. — McLennan 
v . McLennan, [1925] 3 D. L. R. 281 ; 
[19251 S. C. R. 279 ; affg., [1925] 1 
D. L. R. 277 ; 57 N. S. R. 480. — CAN. 


2103 I. For arrears of annuity .) — 
Barlow v. Barlow (1927), 30 w. A. 
L. R. 8. — A US. 


sy. For agreed sum for maintenance — 
Covenant not to sue.] — By a separation 
agreement it was provided, inter alia. 
that the husband would pay the wife 
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£150 for her maintenance Sc support ; 
that the wife would keep the- husband 
Indemnified against her debts ; that 
the wife would not commenoe pro- 
ceedings for maintenance against the 
husband, Sc that she would not molest 
him. Custody of. Sc the duty of 
maintaining, two children of the 
marriage were conferred on the wife. 
The husband did not pay the £150 
mentioned ; the wife sued for this 
sum : — Held : the wife was entitled 
to reoover. — Mezzine v. Mezzink, 
[19271 S. A. 8. R. 167.— AUS. 

•z. . J — Bake well v. Bake- 

wkll (1927), 38 8. R. N. 8. W. 94 ; 
45 N. 8. W. W. N. 45.— AUS. 

PART XI. SECT. 7, SUB-SECT. 2.— C. 

•a. Claim for — Whether claim for 
alimony can be Joined .V — A claim tor 
specific performance of a separation 
agreement is Inconsistent with a claim 
for alimony Sc so long as the former 
claim stands it is a bar to the obtaining 
alimony pendente lite or interim oosts. — 
Henke v. Henke, [1928] 1 D. L. R. 
1090; [1928] 1 W.W.R. 337; 22 Sask. 
L. R. 267.— CAN. 

PART XI. SECT. 8. 

2150 111. .] — Fraser v. 

Capital Trust Corpn., Ltd., [1938] 
2 D. L. R. 732.— CAN. 

2165 ill. .] — A separa- 

tion agreement may have as a secondary 
objeot the effecting of a permanent 
settlement of property, but unless a 
separation agreement clearly indicates 
such purpose the general rule, that the 

X »ement is no longer enforceable 
r resumption of oohabftation, 
should be applied. — N ational Trust 
Oo., Ltd. v. Bell, 11925] 4 D. L. R. 
1029 ; [1925] 3W.W.R. 712.— CAN. 

sb. Agreement for — Failure of con- 
sideration.) — Wakaruk v. Wakabuk 
(A lta.), [1926] 1D.L.R. 408.— CAN. 

si. Power of court to set aside deed .] — 
H. Sc W. had entered into a private 
deed of separation. H. now sued for 
an order setting it aside. He desired 
to resume matrimonial relations with 
W. Sc could provide her with a home. 
There were no grounds for a Judicial 
separation & there were no longer any 
grounds for a private separation. W. 
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2172 . Add . JLnwota&on ; — Consd. Eaves v. Eaves, 
[1939] P. 361. 

2174 . Add. Annotations: — Consd. Melvill v. Melvil] 
& Woodward, [1930] P. 169. Refd. Bos- 
worthick v. Bosworthick, [1927] P. 64 ; 
Hyman v . Hyman, [1929] A. 0. 601 ; Brown 
v. Brown, [1936] 2 All E. R. 1616. 

2176 . Add, Annotations : — Refd. Bosworthick v. 
Bosworthick, [1927 ] P. 64 ; Hyman v . Hyman, 
Hughes v . Hughes (1928), 139 L. T. 416. 

2177 . Add. Annotations : — Consd. Bosworthick v. 
Bosworthick (1926), 136 L. T. 211. Apld. 
May v . May, [1929] 2 K. B. 386. Reid. 
Hyman v . Hyman, Hughes v . Hughes (1928), 


139 L. T. 416 ; Cooper v. Cooper & Ford 
(1932), 48 T. L. R. 276. 

2178a. .] — On a husband’s 

petition for the cancellation of a post-nuptial 
settlement, after decree absolute of divorce 
granted on the ground of her adultery subse- 
quent to the date of the settlement, the 
registrar’s order extinguishing resp.’s interest 
in the settlement was varied by the amount 
payable thereunder being reduced & by a 
limitation dum sola et casta. — Cooper v. 
Cooper & Ford, [1932] P. 75 ; 101 L. J. P. 
28 ; 147 L. T. 16 ; 48 T. L. R. 275 ; 76 Sol. 
Jo. 249. 

2179. Add. Annotation : — Consd. Hyman v . Hyman, 
[1929] A. 0. 601. 


Part XII. — Legal 

See, now , Law Reform (Married Women 
& Tortfeasors) Act, 1935 (c. 30), s. 1. 

2184. Add. Annotation : — Refd. Gottliffe v. Edel- 
ston, [1930] 2 K. B. 378. 

2189a. .] — Practice Note, [1926] 

W. N. 8. 

2199. Add. Annotation : — Refd. Rodriques v. Bake- 
well & Salmon, [1934] 1 K. B. 668. 

2210. Add. Annotation : — Consd. Smith v. Schilling, 
[1928] 1 K. B. 429. 

2212. Add. Annotation : — Refd. Gottliffe v. 

Edelston, [1930] 2 K. B. 378. 

2213. Add. Annotation : — Consd. Smith v. Schilling, 
[1928] 1 K. B. 429. 

2223a. Power to amend — Woman ; n 

fact widow.] — Deft, was sued, & judgment was 
obtained against her, as Mrs. A., a married 
woman, the judgment being in the form 
settled in Scott v. Morley. In fact, deft, was 
not Mrs. A. or a married woman, but was 
Mrs. W., a widow, she having kept back 
from, & actively misrepresented to, the ct. 


Proceedings. 

her real name & status. On the real facts 
being ascertained pltf. applied by summons 
to the master asking that the judgment 
should be altered to a personal judgment 
against deft, as Mrs. W., a widow : — Held : 
there was no jurisdiction to amend the judg- 
ment either under the slip rule or under the 
inherent jurisdiction of the ct. inasmuch as 
the judgment had been intentionally given 
in the form it was. — MaoCarthy v. Agard, 
[1933] 2 K. B. 417 ; 102 L. J. K. B. 753 ; 149 
L. T. 695, C. A. 

2225. Add. Annotations : — Consd. Ma-cCarthy v. 
Agard, [1933] 2 K. B. 417. Refd. Townshend 
v. Child (1932), 48 T. L. R. 575. 

2238. Add. Annotation : — Refd. Townshend v . 
Child (1932), 48 T. L. ti. 575. 

2245. Add. Annotations : — Refd. Gottliffe v. 

Edelston, [1930] 2 K. B. 378 ; Uirschhorn v. 
Evans, [1938] 3 All E. R. 491. 

2249. Add. Annotation : — As to (2) Consd. Green v. 
Weatherill, [1929] 2 Ch. 213. 


was in breach of the deed, & was in 
default in the action : — Held : it was 
competent for the ct. to set aside a 
private deed of separation, & by grant- 
ing the relief sought the ct. would be 
encouraging the parties to resume their 
married life. — O ram v. Oham (1936), 
N. L. R. 287.— S. AF. 


PART XI. SECT. 8. 

p 1. Good reason for variation — 

Onus of proof.] — -A husband & wife 
having entered into a separation agree- 
ment under which the custody of their 
two eldest children were given to the 
father fit that of the youngest child to 
the mother, & provision was made for 
access of both parents to all the 
children, the mother subsequently 
launched a petition to obtain the 
custody & control of the eldest boy, 
the second child had been accidentally 
drowned in the meantime : — Held : 
the mother had failed to show any 
good reason why the ct. should inter- 
fere with the arrangement made by the 
agreement. — Bruin v. 

C.), [1929 J 4 D. L. R. B02 ; 
l. 218.— CAN. 


separation 



PART XII. SECT. 1, SUB-SECT. 1.— A. 

• (p. 249) i. .] — la aotion 

by a purchaser for specific performance 
of an agreement for the sale of land, 
a motion by deft.’s wife to be added as 
deft, on the ground that, under Dower 
Act. R. S. A. 1922 (c. 135). she had an 


interest in the property, was refused. — 
Sampson v. Thomas, i.1925] 1 W. W. R. 
1018 —CAN. 

PART XII. SECT. 1, SUB-SECT. 1.— 
F. (a). 

2221 ii. .) — Under K. B. Rule 

755 an order for payment may bo 
obtained by a judgment creditor 
against a married woman. — Bibhop r. 
Black, [1925] 3 W. W. R. 679.— CAN. 

e i. .] — Defts. who were husband 

& wife, signed a promissory note pay- 
able to pltf. on demand, upon default 
being made in payment, pltf. obtained 
judgment against defts. m the county 
oourt of Victoria. The Judgment 
against Mrs. Tt. was against, her person- 
ally : — Held : a - nullity. — Mayer 
Finance Co. v. Boss, [1929] N. Z. L. R, 
748.— N.Z. 

o ii. .] — Stlliker v. Frafer, 

[1931 ] 4 D. L. R. 326.— CAN. 

PART XII. SECT. 1, SUB-SECT. 1.— I. 

so. Liability of husband — Participat- 
ing in litigation.) — In an action by a 
married woman against a third party •' 
— Held : notwithstanding Married 

Women’s Property (Scotland) Act, 
'husband, 
actively 
fell to be 
liable In 
wife. — 
mi S. C. 

21 


1020 (c. 64), a. 3 <1). pursuer, 
in respect that he had 
participated In the litigation, 
made Jointly fit severally 
expenses along with hfr 
M'Millan v. Maokxnlay, (ii 
673. — SOOT. 


PART XII. SECT. 1, SUB-SECT. 2.— A. 

e i. Interference with business 

carried on bp un/e.) — Pltf., a married 
woman, carried on business as an hotel - 
keeper, fit owned the chattels in the 
hotel. Deft., her husband. Interfered 
with pltf. in her businoss by taking 
the receipts, giving orders to servants, 
& maltreating pltf. An injunction 
was granted restraining deft, from 
interfering in the business or with the 
servants or agents, or removing any 
of pltf. 'a chattels.— Donnelly r. Don- 
nelly (1886), 9 O. R. 673. -CAN. 

e ii . .1 — The effect of sects. JO & 

11 of Married Women's Property Act, 
R. S. M., 1913, is that, other than an 
action for tort, all civil remedies are 
open to a husband against his wife. 
Pltf. alleged that deft., his wife, had 
wrongfully broken open a trunk & taken 
therefrom a surn of currency belonging 
to him, & that she bad deposited a 
certain amount thereof to her credit 
under on assumed name in the post 
office savings bunk at Winnipeg, where 
the money remained, fit that she had 
refused on demand to transfer or 
return it to him. He prayed that the 
money be declared his property, for an 
injunction restraining her from with- 
drawing It, fit for an order that the 
money be paid to him or that she sign 
a cheque therefor to his order : — Held : 

E itf. was not suing for a tort but to 
ave it declared that the money was 
his fit for enforcement of his title 
thereto. The appeal was allowed, the 

49* 



Cases 2282— 2293a. English and Empire Digest Supplement. 


2282. Add . Annotation : — Retd, Gottliffe v. 
Edelston, [1930] 2 K. B. 378. 

2286. Add. Annotation : — Refd. Gottliffe v. 
Edelston, [1930] 2 K. B. 378. 

2287a. Action for libel by wife against husband — 
Wife In business.] — Ralston v. Ralston, No. 
2293a, post. 

2290. Add. Annotation : — Refd. Gottliffe v. 
Edelston, [1930] 2 K. B. 378. 

2291a. Claim by husband against wife — Inter- 
pleader proceedings.] — A wife deposited cer- 
tain furniture & other goods with ware- 
housemen for safe storage. Her husband 
claimed that the furniture & other goods 
were his property, & issued a writ in detinue 
against the warehousemen claiming the 
delivery up of the goods. The wife also 
claimed the goods as being her property. 
The warehousemen disclaimed any interest 
in the goods except for storage charges, & 
took out an interpleader summons in the 
action, making the wife the claimant. An 
order was made by a master directing the 
trial of an issue in the King’s Bench Division 
to determine whether the goods were the 
property of the husband or the wife, & 
directing that in that issue the husband was 
to be pltf. & the wife was to be deft. The 
ju4ge in chambers affirmed the order. Upon 
an appeal by the wife on the ground that such 
an order could not be made as between a 
husband & a wife : — Held : the interpleader 
issue which was directed was not an action 
by the husband against the wife but a pro- 
ceeding in the action by the husband against 
the warehousemen, & the order for inter- 
pleader was necessary in order to give relief 
to the warehousemen, who had two claimants 
making claims against them in respect of the 
property, & there was jurisdiction under 
It. S. C., Ord. LVII, r. 7, to make the order 
directing an interpleader issue to be tried, & 
the husband was properly directed to be in 
the position of pltf. in the issue, & the wife 


in the position of deft., because the deposit 
of the property with the warehousemen had 
been made by the wife, & the husband had 
to make out his case. — De La Rue v. Hernu, 
Peron & Stockwell, Ltd., [1936] 2 K. B. 
164 ; [1930] 2 All E. R. 411 ; 105 L. J. K. B. 
430 ; 154 L. T. 713 ; 52 T. L. R. 499, C. A. 

2292. Add. Annotation : — Consd. Gottliffe v. 

Edelston, [1930] 2 K. B. 378. 

2293a. .] — (1) Pltf. married deft, in 

1893. In 1899 the parties separated under 
a deed of separation & thenceforward lived 
apart. By tho deed of separation deft, 
covenanted to pay an annuity to pltf., & 
the deed also contained a covenant for 
further assurance. After the separation 
pltf. set up in business as a garage pro- 
rietor, & she subsequently converted this 
usinesB into a private limited co. in which 
she held the majority of the shares & also 
was the chairman & managing director. In 
1929 she saw in a churchyard near her 
husband’s residence a tombstone on which 
was the following inscription : “In loving 
memory of Jennie the dearly beloved wife of 
W. R. Crawshay Ralston of the Bungalow, 
Valley. Died 20th May, 1916.” Deft, was 
the W. R. Crawshay Ralston mentioned in 
the inscription & he had caused the inscrip- 
tion to be made. Pltf. brought an action 
against her husband for libel & also for a 
declaration that sue was the lawful wife of 
deft. : — Held : though the inscription was 
capable of a defamatory meaning, pltf., by 
reason of Married Women’s Property Act, 
1882 (c. 75), s. 12, could not sue her husband 
on it, the action being for a tort & not for 
the protection & security of her separate 
property. 

(2) If there were any doubt as to the 
validity of the marriage, in my opinion, an 
action at law in the K. B. Div. of the High 
Ct. is not the proper proceeding in which to 
have that matter determined. I think it 
would be necessary, if there were any doubt 


injunction was made permanent, & 
pltf. was declared to be entitled to the 
money. — Serkdowioz v. Skredowicz, 
11934] 1 W. W. H. 665 ; 3 D. L. B. 47; 
42 Mon. L. R. 35.— CAN. 

td. Action for breach of trust.) — 
Held. : under the Married Woraen’H 
Property Act, 1 890, a husband can 
maintain an action against his wife for 
broach of trust, Sc In oases where 
another person is sued with the wife, 
& that person sets up a claim to 
portion of the proporty, tho right ef 
action given by sect. 21 of that Act is 
not an exclusive remedy. — Anhaeus- 
skr v- Anijaeusskr Sc Roth (1930), 
S. R. (Q.) 55.— AUS. 

sf. Proceedings for possession order — 
Husband's house, tn possession of wife.) 
— A husband cannot obtain a possession 
order against his wife for his house in 
which she continues to reside after 
separation unless he provides another 
home for her. — McLeod v. McLeod, 
[1935] 2 D. L. R.' 048 ; revsd. sub nom. 
M. v. M., [1935] 3 D. L. R. 551 ; O. R. 
329.— CAN. 

PART XII. SECT. 1, SUB-SECT. 2— B. 

2292 I. Action by wife, against husband 
— For negligence.) — Pltf., a married 
woman, brought this action against 
her husband Sc another for negligence 
in the operation of a motor vehicle 
driven by her husband, in which she 
was a passenger, whereby she was 
injured. Sc she claimed damages for 


her injurv The statement of claim 
contained no allegation of any express 
or implied contract : — Held : the 
action was for a tort within Married 
Women’s Property Act, 1926, s. 8. 
Sc was not maintainable against pltf.’s 
husband. — Goldman v. Goldman, 
[1928] 2 D. L. R. 152 ; 61 O. L. R. 
657.— CAN. 

2292 ii. .] — A wife, who 

was being driven by her husband in his 
motor car, was Injured in a collision 
between the motor car & a motor lorry. 
She brought an action of damages 
against, the owner of the lorry & 
against her bnsband : — Held : the 
aotion against the husband was incom- 

f >etent, in respect that (a) at common 
aw the relationship existing between 
husband Sc wife is of so intimate a 
character that it is against public 
policy that the one shonid have a 
right of action against the other in 
consequence of a wrong done, & 
(b) Married Women’s Property (Scot- 
land) Act, 1920, has not altered the 
law in this respect. — Harper r. 
Harper, 11029] 8. C. (Ct. of Sess.) 
220.— SCOT. 

2292 iii. Coupland v. 

Mark. [1931] O. R. 707. -CAN. 

2292 iv. Married Women’s Act , 

R.S.A. 1922, s. 2.) — Married Women’s 
Act, R. S. A. 1922, c. 214, s. 2, which 
provides, inter alia , that a married 
woman shall be capable of suing & 
being sued in any form of aotion as if 

22 


she were an unmampd woman cannot 
be relied on to support, an action in 
tort by a wife against, her husband. 

Semble : the Act. if, and so far as, 
it purports to enable a wife to sue her 
husband In tort. Is intra vires the Pro- 
vince as being legislation in relation to 
a “civil right.’’ — Hill v. Hill, [1928] 
4 D. L. R. 161 : [1928] 3 W. W. R. 

1, 673: affd., [1929] 2 D. L. R. 735; 
2 W. W. R. 41; 2* Alta. L. R. 105. 
—CAN. 


sp. Action by wife against husband — 
To set aside fraudulent conveyance .) — 
Pltf., who had obtained a judgment 
for alimony Sc costs, sued on behalf of 
herself Sc all other creditors of her 
husband to set aside, as fraudulent 8c 
void under the Fraudulent Conveyances 
Act, R. S. B. C., 1924, a prior con- 
veyance made by him to his daughter : 
— Held : pltf.’s action was one upon 
the statute & not one of tort within 
Married Women’s Property Act, R. S. 
B. G., 1924 . — Fuhr v. Fuhr, [1036] 
2 W. W. R. 237 ; 50 B. C. R. 438.— 
CAN. 


sb. Action by wife against husband’s 
employer .) — The rule that a husband & 
wife may not sue each other In tort 
does not affect the right of a wife to 
sue her husband’s employer for injuries 
received through her husband’s negli- 
gent driving of his employer’s car, in 
which she was a passenger. — White v. 
Proctor, [1937] 3 D. L. R. 590 ; O. R. 
647.— CAN. 
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as to the validity of the marriage, to take 
proceedings under the Legitimacy Declara- 
tion Act, 1858 (c. 93) (Macnaughten, J.). — 
Ralston v. Ralston, C1930] 2 K. B. 238 ; 
99 L. J. K. B. 260 ; 142 L. T. 487. 

Annotation: — As to (1) Consd. Chant v. Read, [1939] 2 
K. B. 346. 

2294. Add. Annotations : — Consd. Ralston v. Ral- 
ston, [1930] 2 K. B. 238 ; Chant v. Read, 
[1939] 2 K. B. 346. 

2294a. For negligence — Injury sustained 

before marriage.] — Although by Married 
Women’s Property Act, 1882 (c. 75), s. 12, a 
married woman has the same civil remedies 
for the protection & security of her own 
separate property as if it belonged to her as 
a feme sole, & by sect. 24 “ property ** 
includes a thing in action, nevertheless a 
right of action for a pure tort which accrued 
before the marriage of the parties is not a 
thing in action within sect. 24, & conse- 
quently such right is not part of the wife’s 
separate property. 

An unmarried woman sustained injuries 
through a man’s negligent driving, & issued 
a writ against him claiming damages in 
respect thereof. Before the trial of the 
action she married him : — Held : her right 
of action was not such a thing in action as 
would become her separate property within 
the meaning of the Act, but was barred by 
the general disability of husband & wife to 
sue each other for a tort. — Gottliffe v. 
Edelston, [1930] 2 K. B. 378 ; 99 L. J. 
K. B. 647 ; 143 L. T. 695 ; 40 T. L. R. 544 ; 
74 Sol. Jo. 567. 

Annotation Consd. Chant v. Read, [1939] 2 K. I’. -MG. 

2295a. Negligence — Loss of expectation of 

life — Whether “ property.”] — In a collision 
between a motor-cycle ridden by C. to a 
motor-car driven by R. the wife of R., who 
was a passenger in the car, was killed. R. 
commenced an action against C., claiming not 
only his personal <& special damages, but also, 


as the administrator of his wife’s estate, 
damages for Mrs. R.’s loss of the normal 
expectation of life, pursuant to Law Reform 
(Miscellaneous Provisions) Act, 1934, s. 1 (1). 
C. subsequently brought an action against R., 
claiming personal & special damage, & 
further, by paras. 2 to 5 of his statement of 
claim, a contribution from R., under Law 
Reform (Married Women & Tortfeasors) Act, 
1935, s. 6 (1) (c), alleging that R. was liable 
to pay contribution, as a joint tortfeasor, 
towards any damages for which C. might be 
held liable to Mrs. R.’s estate. By his 
defence to C.’s action R. submitted that 
paras. 2 to 5 of the statement of claim dis- 
closed no cause of action, & the question 
whether those paragraphs ought to be struck 
out was, by consent, set down for hearing & 
disposal as a point of law, before trial, under 
R. S. C., Ord. XXV, r. 2 '.—Held : a right of 
action in respect of loss of normal expectation 
of life cannot properly be regarded as a civil 
remedy for the protection <fe security of the 
property of the person injured, within Married 
Women’s Property Act, 1882, s. 12 ; Mrs. R. 
had not vested in her at the time of her death 
a cause of action against her husband for 
damages for loss of her normal expectation* 
of life, & therefore R. was not, & could not 
be, a tortfeasor who was, or would have been, 
if sued, liable in respect of damages for which 
C. would be liable t-o Mrs. R.’s estate ; & it 
therefore followed that the claim of C. for a 
contribution, based on sect. 0 (1) (c), of the 
Act of 1935 must fail, <&. paras. 2 to 5 of the 
statement of claim must be struck out. — 
Chant v. Read, [1939] 2 K. B. 346 ; [1939] 
2 All E. R. 280 ; 108 L. J. X. B. 547 ; 160 
L. T. 462 ; 55 T. L. R. 624 ; 83 Sol. Jo. 478. 

2298. Add. Annotation : — Refd. Kelner v. Kelner, 
[1939] 3 All E. R. 957. 

2310. Add. Annotations : — Consd. Ralston v. 

Ralston, [1930] 2 K. B. 238. Retd. Gottliffe 
v. Edelston, [1930] 2 K. B. 378. 


Part XIII. — Matrimonial Causes. 

2317. Add. Annotations: — A s to (2 ) Apld. Cavendish 2318. Add. Annotation : — Refd. Rugg-Gunn t\ 
v. Cavendish, [1926] P. 10. Distd. Elliott v. Rugg-Gunn & Archer, [1931] P. 147. 

Albert, [1934] 1 K. B. 060. 2321. Add. Annotations : — Consd. H. v . H., [1928] 


PART XII. SECT. 1, SUB-SECT. 2.— D. 

sd. Jurisdiction to decide on originating 
notice— Right to direct an issue .) — 
Foster r. Foster, [1928] 3 w. w. R. 
573.— CAN. 

■I. Meaning of " property.'’] — In 
Married Women’s Property Act 
(N. B.), s. 17, which relates to the 
determination of title as between hus- 
band Sc wife, “ property ” Includes real 
estate.— «« Mills, [1937] 3 D. L, K. 
464.— CAN. 

PART XIII. SECT. 1, SUB-SECT. 1. 

m i. .] — A Judge of 

the Supreme Ct., sitting in his ordinary 
capacity, has no Jurisdiction to inter- 
fere with decrees pronounced by the 
ct. as a ot. for divorce & matrimonial 
causes under Matrimonial Causes Act, 
1857 (c. 85). — Claman v. Claman 
(1825), 35 B. C. R. 137.— CAN. 

m II. .] — The Supreme 

Ot. of British Columbia has Jurisdiction 
to entertain a petition for divorce 


betweeu persons domiciled In that 
Colony & in respect of matrimonial 
offences alleged to have been com- 
mitted therein. — Watts Sc A.-G. for 
British Columbia r. Watts, [1908] 
A. C. 573, P. C.— CAN. 

q I. .] — The parties 

went through a form of marriage in 
Nova Scotia. In an action for declara- 
tion of nullity based on absence of 
consent & fraud : — Held : the Supreme 
Ct. of Ontario bad no Jurisdiction to 
entertain the action, & would have 
had none even If the marriage had been 
an Ontario marriage. The Jurisdiction 
of the Ecclesiastical Cta. in England 
has not been conferred upon the 
Supreme Ct.. of Ontario. — Vamvakidis 
v. Kirkoff. [1930] 2 D. L. R. 877 ; 
64 O. L. It. 585.— CAN. 

q ji. Adultery before 

Divorce Act, 1930, in force.) — Divorce 
Act, 1930, is retroactive Sc confers 
on the Supreme Ct. of Ontario Juris- 
diction to dissolve a marriage if pltf. 
oan establish an act of adultery on 
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the part of deft, at any time after the 
oelebration of the marriage even 
though the act of adultery occurred 
before the Divorce Aot came into 
force.— Upper v. Upper, [1933] O. R. 
1 ; 1 D. L. R. 244. —CAN. 

si. High Court — Bombay — 

To hear matrimonial suits between 
Jews. ] — The High Ct. ot Bombay has 
Jurisdiction to entertain a suit arising 
out of matrimonial disputes between 
Jews, Sc in deciding suen disputes, the 
Jewish law must be applied “ with such 
adaptations to the circumstances of the 
case as Justice may require.” — Ben- 
jamin v. Benjamin (1925), I. L. R. 
50 Bom. 369. — 1ND. 

a ii. Proceedings for nullity — 

Under Christian Marriage Ad, 1872.] — 
A suit for a declaration that a marriage 
is null Sc void under Christian Marriage 
Act, 1872, s. 4, because it was not 
solemnised in accordance with the rules, 
rites Sc ceremonies of the Church must 
be instituted in the appropriate subordi- 
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P. 206. Refd. A.-G. for Alberta v. Cook, 
[1928] A. 0. 444; Raeburn v. Raeburn (1928), 
138 L. T. 672. 

2327. Add . Annotation : — Refd. Dodworth v. Dale, 
[1936] 2 All E. R. 440. 

2828a. .] — Newbould v. A.-G., No. 6089a, post. 

2828b. Distinguished from other grounds for 
annulling marriage.] — A decree annullin g a 
marriage on the ground of impotence is a 
judgment in rent altering the status of the 
parties, &; can be pronounced only by the ct. 
of their domicil. A decree annulling a 
marriage on this ground deals with a marriage 
which till the date of the decree was voidable 
only <fc not void. In substance it is a decree 
for the dissolution of that marriage, & is 
thus distinguished from decrees annulling 
marriages for illegality or informality. — 
Inverclyde (otherwise Tripp) v. Inver- 
clyde, [1931] P. 29 ; 100 L. J. P. 16 ; 144 
L. T. 212 ; 96 J. P. 73 ; 47 T. L. R. 140 ; 29 
L. G. R. 363. 

Annotation : — Refd. White (otherwise Bennett) v. White, 
(1937) P. 111. 

2831. Add. * Annotation : — Refd. Inverclyde v. 
Inverclyde, [1931] P. 29. 

2334. Add. Annotations : — Refd. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. C. 641 ; Inverclyde v. Inverclyde, 
[1931] P. 29 ; Newbould v. A.-G., [1931] P. 76 ; 
Dodworth v. Dale, [1936] 2 All P\ R. 440. 

2840. Add. Annotations : — Refd. Intract v. Intract 
(otherwise Jacobs), [1933] P. 190 ; Dod- 
worth v. Dale, [1936] 2 All E. R. 440. 

2842a, Repudiation of marriage by other 

party.] — In a suit for nullity of marriage on 
the ground of incapacity to consummate 


it the ct. granted a decree to a petitioner who 
was the incapable spouse, finding as a fact 
that the other spouse had repudiated the 
marriage contract, but expressly refrained 
from deciding that there is jurisdiction to 
entertain such a suit at the instance of an 
incapable petitioner in the absence of 
repudiation of the contract by the other 
spouse. — Davies (otherwise Mason) v. 
Davies, [1936] P. 68 ; 104 L. J. P. 9 ; 162 
L. T. 264 ; 61 T. L. R. 151 ;78 Sol. Jo. 878. 

2345. Add. Annotation : — Folld. H. v. H. (other- 
wise N.) (1929), 46 T. L. R. 618. 

2345a. .] — Where the ct. finds in a suit 

for nullity of marriage that both the parties 
to the ceremony of marriage are impotent, 
each being incapable as regards the other, 
a decree nisi may be granted to each of the 
parties & either may apply in due* course for 
a decree absolute. — H. v. H. (otherwise N.) 
(1929), 98 L. J. P. 166 ; 46 T. L. R. 618. 

2350. Add. Annotation : — Apld. Snowman v. Snow- 
man, [1934] P. 186. 

235ia. Miscarriage resulting from 

, fecundation ab extra.] — Where in a woman's 
suit for nullity of marriage on the ground of 
the man’s incapacity it was established that 
there had only been imperfect intercourse, as 
a result of which fecundation ab extra took 
place on two occasions & miscarriages 
followed, & the woman still remained virgo 
intacta , the ct. pronounced a decree nisi of 
nullity. — Snowman (otherwise Bensinger) 
v. Snowman, [1934] P. 186 ; 103 L. J. P. 87 ; 
151 L. T. 180 ; 50 T. L. R. 445. 

2355. Add. Annotation: — Refd. Kelner v. Kelner. 
[1939] 3 All E. R. 957. 


nate civil ot. Sc cannot be entertained 
by the High Ct. direct. — Titlj alias 
Tereza v. Jones (1933), I. L. R. 56 
All. 428.— IND. 

al. Court of Appeal — British 

Colunitrta .] — The Ot. of Appeal has no 
jurisdiction to entertain appeals in 
divorce & matrimonial causes. — Tyt- 
ler v. Jamieson, [1935] 3 W. W. R. 
510 ; 4 D. L. R. 705 ; 60 B. O. R. 263. 
—CAN. 


PART XIII. SECT. 1, SUB-SECT. 3. 

2320 1. Practice of Ecclesiastical 

Courts followed — Proceedings in formd 
pauperis in Manitoba .} — Coleridge v. 
Oolkridue (Man.). [19261 2 D. L. R. 
896 ; [1926] 1 W. W. R. 857.— CAN. 

sa. Rule inconsistent with Divorce dr 
Matrimonial Causes Act, 1857 — Vali 
ditv .] — The fact that K. B. Rule 598 
differs from sect. 28 of Divorce & 
Matrimonial Causes Act, 1857, does 
not render the rule invalid. Said 
sect. 28 deals wholly with rules of 
practice Sc procedure, Sc even if they 
were ever effective in Saskatchewan 
they, as the result of aeot. 1 2 of King’s 
Benoh Act, 1930, have been super- 
seded by K. B. Rule 598. — May v. 
May Sc McKinlay, [1934] 3 W. W. R. 
471.— CAN. 


PART XIII. SECT. 3, SUB-SECT. 1. 

p 1. .] — The fact that, at the 

time of her marriage, a wife has living 
a child born as a consequence of illicit 
intercourse with another man, of which 
intercourse her husband had no know- 
ledge, does not entitle the latter to have 
the marriage set aside. — Standee v. 
Standee, [1929] App. D. 349.— 8. AF. 

•d. Minors — Lack of parental con- 
sent — Non-cxmeumsnatUm — Corro- 
boration .] — Weir v. Weir, [1938] 3 


W. W. It. 054.-— CAN. 


PART XIII. SECT. 3, SUB-SECT. 2.— A. 

2329 v. .] — The law of Ontario 

as to annulment of marriage is the law 
of England as of July 15, 1870, unless 
modified by provincial law. Relief 
for persistent refusal of intercourse can 
only be given where an inference of 
impotence can be drawn. — Bethell v. 
Bkthell, [1932] O. R. 300 ; 2 D. L. It. 
663.— CAN. 

2329 vi. .] — Where an annul- 

ment of marriage is sought on the 
ground of alleged impotency neither 
Divoroe & Matrimonial Causes Aot, 
1857, nor the deoisions thereon justify 
the contention that the petitioner may 
call to hiB aid in supporting the onus 
of proof that is on him suoh considera- 
tions as the future good of the parties or 
the faot that no useful purpose oan be 
gained by refusing to grant the peti- 
tion. The discretion given the ct. by 
sect. 31 of the Aot is not a general 
judicial discretion, but is confined to 
the transgressions or defaults of the 

B ititioner specified in that sect. — 
awson v. Dawson, [1937] 3 W. W. R. 
8 ; 3 D. L. R. 769 ; 45 Man. L. R. 
427.— CAN. 

PART XIII. SECT. 3, SUB-SECT. 2.— 
B. 

• i. .] — A decree for nullity of 

marriage cannot according to the 
principles of the eocleeiastical law as 
administered In the Matrimonial Ot. 
be granted to petitioner on the ground 
merely of petitioner’s own impotence ; 
but, if a petitioner can in addition to 
his own impotence satisfy the ot. that 
there has been Sc is conduct on the 
part of resp.- which has destroyed the 
verum matrimarUum, as, by a genuine 

24 


Sc deliberate repudiation of the mar- 
riage contract Sc its obligations, the 
ct. may ex justa causa grant the relief. — 
McM. v. MoM., McK. v. McK., [1936] 
I. R. 177.— 1R. 


PART XIII. SECT. 3. SUB-SECT. 2.— C. 

2346 iU. .]— Where the 

husband was potent & there was no 
structural incapacity on the part of 
the wife, but the marriage bad never 
been consummated owing to the 
opposition of the wife without any 
legitimate reason, the ct. granted a 
decree of nullity of the marriage on the 
ground that there was an invincible 
repugnance on the part of tbe wife 
to the act of consummation resulting 
in paralysis of the will, which was 
consistent only with incapacity. — 
S. r. 8. (1926), 29 W. A. L. R. 52.— AUS. 

2356 I. Not mere incapacity of con- 
ception — Where intercourse possible .] — 
Persistent 8c wilful refusal to con- 
summate by a wife Is not of itself a 
ground for annulment, exoept so far 
as it is evidence of abnormal physical 
condition. If there is capacity to 
consummate, incapacity of conception 
is no ground for annulment. — Tic® v. 
Tice, [1937] 1 D. L. R. 660 ; O. R. 
233 ; [1937] 2D.L. R. 591. — OAN. 


PART XIII. SECT. 3, SUB-SECT. 2.— 
D. (b). 


23661. Wilful dr persistent refusal 

— Refusal to be medically examined .] — 
Wilful Sc persistent refusal by a wife 
to consummate, 6c refusal to submit to 
a medical examination, raise an in- 
ference of impotenoe entitling the hus- 
band to have the marriage annulled. — 
SZBEJHER V. SZREJHER, [1936] 2 


D. L. R. 413 ; O. R. 250.— CAN. 
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2869. For “ Dickinson v . Dickinson ” read 
“ Dickinson v. Dickinson (otherwise 
Phillips).” 

2870. Add. Annotation : — Retd. Newbould v. A.-G., 
[1931] P. 75. 

2877. For “ B. v . B.” read “ B. (otherwise H.) 
v. B.” 

2881. Add. Annotations: — Held. Inverclyde v. 
Inverclyde, [1931] P. 29 ; Intract v. Intract 
(otherwise Jacobs), [1933] P. 190. 

2882. Add. Annotation: — As to (1) Refd. Dod- 
worth v. Dale, [1930] 2 All E. R. 440. 

2883. Add. Annotation /— -Consd. Intract v. Intract 
(otherwise Jacobs), [1933] P. 190. 

2884a. .] — During three years’ cohabitation 

following a ceremony of marriage the man 
made no attempt to consummate the mar- 
riage, & in fact it was never consummated. 
The ct. granted the woman on her petition 
a decree nisi of nullity, acting on the presump- 
tion of law that resp. was incapable. — Kay 
(otherwise Gunson) v. Kay (1934), 152 
L. T. 204 ; 51 T. L. R. 152 ; 78 Sol. Jo. 899. 

2405. Add. Annotation : — Consd. Intract v. Intract 
(otherwise Jacobs), [1933] P. 190. 

2412a. Right to begin.] — In a suit of jactitation of 
marriage, resp. begins ; but, semble , peti- 
tioner’s counsel has a right of reply. — Gold- 
stone v. Goldstone (1922), 127 L. T. 32 ; 
sub nom. Goldstone v. Smith (otherwise 
Goldstone, 38 T. L. R. 403. 

2431a. No prior cohabitation.] — A suit for restitu- 
tion of conjugal rights will lie even although 
there has never been cohabitation between the 
spouses. — Fassbender v. Fassbf.nder, 

[1938] 3 All E. R. 389; 107 L. J. P. J23; 
54 T. L. R. 1000 ; 82 Sol. Jo. 020. 


2452a. .] — Mann v. Mann, No. 2498, post . 

2453a. .] — In this suit two questions arose : 

(a) whether a memorandum of agreement 
permitting the wife to live separate & apart 
was a deed of separation ; (o) whether her 
proposal, after having herself separated from 
her husband & signed the agreement, that 
they should set up house together in the 
interests of the children, constituted a sincere 
desire for resumption of cohabitation. For 
petitioner it was submitted that the memo- 
randum of agreement relied upon was not a 
deed of separation, but merely an agreement 
for maintenance for a limited period. Even 
if it were a deed of separation, the wife was 
entitled to change her mind, & she had in 
fact shown a sincere desire to live together 
again with her husband, though her motive 
might have been the welfare of the children : 
— Held : the memorandum of agreement was 
a valid & binding & subsisting agreement 
to live separate & apart. The wife’s pro- 
posal, not being made to restore the con- 
nubial relationship simpliciter , but merely so 
that she & her husband & the children should 
set up house together, was not a sincere 
desire that they should live together. 
Petition dismissed. — Lacey v. Lacey (1931), 
140 L. T. 48 ; 95 J. P. 179 ; 47 T. L. R. 577 ; 
75 Sol. Jo. 572 } 29 L. G. R. 600. 

2462a. Desertion by petitioner - Offer to return.]— 

A wife, who had deserted her husband in 
Apr. 1938, & had offered to return in Oct. 
1988, petitioned for a decree of restitution of 
conjugal rights, her husband having rejected 
her offer & refused to resume co-habitation : — 
Held : although at the outset petitioner had 
put herself completely in the wrong, she had 


PART XIII. SECT. 3. SUB-SECT. 2.— 
D. (©). 

sk. Whether age a defence .] — The 
advanced age of the parties is not in 
itself a bar to the annulment of a 
marriage on the ground of im potency. 
— Martin v. Martin, [193711 W. W. R. 
95 : 1 D. L. R. 411 ; 0 L. Jo. 229 ; 44 
Man. K. B. 436.— CAN. 

PART XIII. SECT. 3, SUB-SECT. 2.— E. 
2397 


W . v> 

CAN. 

2897 ii. .J — To obtain a declara- 

tion of nullity for impotence, a bona 
fide attempt & failure, or refusal to 
attempt must be shown. — Fisher v. 
Fisher, [1938] 2 D. L. R. 760.— CAN. 

PART XIII. SECT. 3, SUB-SECT. 4. 

st. What must be proved.] — Before a 
decree of dissolution of marriage can be 
made on the ground set out in 
sect. 10 (f) of Divorce & Matrimonial 
Causes Act, 1928, which is as follows : 
“ That resp. is a person of unsound 
mind & is unlikely to recover, & has 
been confined as such In New Zealand 
in an institution within Mental De- 
fectives Act, 1911 , or in a like institu- 
tion in any other country of the British 
dominions, for a period or periods not 
less in the aggregate than seven years 
within the period of ten years imme- 
diately preceding the filing of the 
petition. Petitioner has to establish 
not merely that resp. is a person of 
unsound mind & is unlikely to recover, 
but also that resp. has been confined 
as such in an institution for the 
required period — i.e. t confined as a 
person afflicted with unsoundness of 
mind to a degree that warrants the 
making of a committal order. Conse- 
quently, it to not permissible under the 


i. Sufficiency of. J — Hatk v. 
[1927] 3D. L. R. 481 ; [1927] 2 
R. 366 ; 22 Alta. L. R. 665.— 


above-quoted para. (?) to count any 

E eriod of detention as a voluntary 
oardor in a mental institution which 
resulted in relief temporary cure & 
discharge merely because the person 
ultimately became a person of so 
unsound a mind as to warrant & result 
in committal, or to treat a voluntary 
boarder as having been actually con- 
fined as a person of unsound mind 
merely becauso it is established by 
evidence that such resp. could have 
been lawfully confined as a person of 
unsound mind. — G. v. G., [1930] 

N. Z. L. R. 752 ; G. L. R. 565 ; 12 
N. Z. L. J. 248.— N. Z. 


PART XIII. SECT. 6, SUB-SECT. 1. A. 

2424 ii. .] — Appeal from the dis- 
missal of an action by a wife for 
restitution of conjugal rights. Appeal 
dismissed on the ground that no case 
had been made out warranting inter- 
ference with the discretion exercised 
by the trial Judge. — B elt, r. Bell, 
R. 106: 1 1). L. R. 


[1939] 1 W. W. ... 

793 ; 8 F. L. J. (Can.) 269, 


-CAN. 


PART XIII. SECT. 5, SUB-SECT. 1.— D. 

2435 ii. .} — A prior request in 

writing for restitution of conjugal 
rights is not a prerequisite to the bring- 
ing of an action in Saskatchewan for 
restitution of conjugal rights. — 
POLOVNIKOFF V. POLOVNIKOFF, [1930] 
2 W. R. R. 177.— CAN. 


PART XIII. SECT. 5, SUB-SECT. 1.— fi. 

2452 ii. .] — On a petition for 

restitution of conjugal rights petitioner 
must satisfy the ct. that he or she has 
a sincere desire for a real restitution 
of those rights & a corresponding 
willingness to render them to the other 
spouse. — Woodlands v. Woodlands 
(1924), 85 C. L. R. 446.— AU8. 


2452 ill. .] — After a husband & 

wife had separated & hud been living 
apart, each of them being content to 
do so, the wife sincerely but unsuc- 
cessfully endeavoured to induce him 
to resume cohabitation. She then 
petitioned for restitution of conjugal 
rights. There was no suggestion of any 
matrimonial offonce by either party 
which would bar the restitution : — 
Held : she was entitled to the decree. — 
Walton d. Walton, [1934] 3 W. W. R. 
588 ; [1936] 1 D. L. R. 79 ; 42 Man. 
L. R. 538.— CAN. 


PART XIII. SECT. 6, SUB-SECT. l.-~ 

F. (a). 

sd. Petitioner guilty of adultery .] — 
A suit for restitution of conjugal rights 
lies undor Burmese Buddhist law ; but 
a husband will not obtain such restitu- 
tion oti account of bis misconduct. — 
Mathein Nwe v. Mauno Kua (1929), 
I. L. It. 7 Ran. 451.— IND. 

*©. Defendant in prison.] — Tho ct. 
has no power to dispense with the 
preliminary order of restitution in 
an action for restitution of conjugal 
rights failjng which a divorce on the 
ground of malicious desertion. In 
such an action the mere fact that deft, 
is in prison is no bar to the granting 
of a restitution order. — Allred v. 
ALDREd, [1929] App. D. 356. — S. AF, 

sg. Agreement to settle differences — 
Not acted upon.] — A memorandum of 
agreement of settlement of matri- 
monial differences signed after the 
close of the pleadings In proceedings 
for Judicial separation, but not acted 
upon, has no effect, & will not bar 
petitioner from obtaining her remedy 
in proceedings for restitution. — Coldi- 
cutt V. CounoXJTT (1932), 46 B. C, It. 
354.— CAN. 
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romedied that wrong by making a bona fide 
oiler to return. She was no longer in a state 
of desertion. She was only seeking her legi- 
timate rights in asking her husband to take 
her back, & was, therefore, entitled to a 
decree of restitution of conjugal rights. — 
Joseph v. Joseph, [1939] P. 385 ; 55 T. L. R. 
951 ; 83 Sol. Jo. 710. 

2477a. „] — Lynch v. Lynch (1933), 78 Sol. 

Jo. 30. 

2479a. Extravagance of wife.] — (1) Extrava- 
gance of living on the part of a wife affecting 
the financial position & prospects of her 
husband may be a matter “ so grave & 
weighty ” within Yeatman v. Yeatman , 
No. 3001, as to render it contrary to the real 
truth of the case to treat the husband as 
guilty of desertion without reasonable cause, 
<k therefore may afford a defence to a petition 
for restitution of conjugal rights. 

(2 ) A husband is not to be taken as having 
deserted his wife without reasonable cause 
because his work in life compels him to live 
away from her.— G. v. G., [1930] P. 72 ; 142 
L. T. 311 ; 94 J. P. 79 ; 40 T. L. It. 09 ; 
rub nom. G.-M. v. G.-A. D., 99 L. J. P. 14 ; 
74 Sol. Jo. 59 ; subsequent proceedings , sub 
nom. Gordon v . Gordon (1931), 76 Sol. Jo. 
139. 

2479b. Husband's work requiring him to live apart 
from wife.] — G. v. G., No. 2479a, ante. 

2480. Add. Annotation : — Refd. Her v. Herod, 
[1938] 3 All E. R. 722. 

2484a. Together with aversion from husband’s 

work & Interests.] — H usserl (Marchioness 
of Tavistock) v. Russell (Marquis of 
Tavistock) (1935), 80 Sol. Jo. 1(5. 

2487a. .] — Lacey v. Lacey, No. 2463a, 

ante. 

2489. Add. Annotation : — As to (1) Consd. Pardy v. 
Pardy, [1939] P. 288. 

2490. Add. Annotations : — As to (2) Consd. Hyman 
v. Hyman, Hughes v. Hughes, [1929] P. 1. 
Generally , Refd. Hyman v. Hyman, [1929] 
A. (\ (501 ; Russell (Countess) v. ltussell 
(Karl), [1935] P. 39. 

2492. Add. Annotation : — Consd. Hyman v. Hyman, 
[1929] A. C. 001. 

2494. Add. Annotation : — As to (1) Refd. Lacey v> 
Lacey (1931), 47 T. L. R. 677. 

2498. Add. Annotations : — Refd. Hyman r. Hyman. 
Hughes v. Hughes (L928), 139 L. T. 416 ; 
Render v. Mildmay, [1937] 2 All E. R. 402, 

2601. Add. Annotations : — Refd. Hyman v. Hyman, 
Hughes v. Hughes (1928), 139 L. T. 416 ; 
Watson v. Watson, [1938] 3 All E. R. 770. 

2511. Add. Annotation: — Refd. Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 


2518a. .] — A husband & wife intermarried 

in Feb. 1922, & continued to cohabit until 
July, 1927, when the wile left the husband. 
On Nov. 2, 1927, the wife petitioned for a 
divorce founded upon an act of sodomy 
alleged to have been committed on her by 
the husband in Mar. 1922, & alleged acts 
of cruelty consisting of (a) acts of shameless 
uncleanness & invitations to repeat them, 
& ( b ) ordinary acts of cruelty, such as acts 
of ill-temper <te abuse. 

At the trial the judge in summing up to 
the jury did not warn the jury against finding 
that the sodomy alleged had been committed 
on the uncorroborated evidence of the wife, 
who was an accomplice ; nor did he clearly 
point out that before it could be held that 
there was cruelty as regards the sexual 
mal practices it must be shown that they 
caused danger to life, limb or health, bodily 
or mental, or a reasonable expectation of it. 
The jury’s verdict was that sodomy had been 
committed as alleged ; that the husband had 
been guilty of cruelty of the class (a), & that 
he had not been guilty of cruelty of class (6). 
The judge then made a decree nisi for dis- 
solution of the marriage. On appeal : — 
Held : (1) the judge ought to have warned 
the jury that cogent evidence was required 
to overcome the presumption of innocence 
of sodomy, & that they should not convict 
on the wife’s uncorroborated evidence ; 

(2) the ct. must take notice of the fa<}t that 
there had been condonation of the oftence, 
even though the husband did not plead it ; 

(3) the judge had misdirected the jury by 
saying that the sexual malpractices were 
cruelty in themselves, as there could not be 
legal cruelty without danger to life, limb, or 
health, physical or mental, or reasonable 
apprehension of it ; & (4) instead of directing 
a new trial the ct. should dismiss the wife’s 
petition. 

(6) The wife having on the evidence been 
a consenting party to the act of sodomy 
alleged to have been committed it would 
be impossible for her to obtain a decree of 
divorce based solely on that act. 

(6) The rules with regard to condonation 
& connivance as a bar to a decree for divorce 
were well established in the practice of the 
Ecclesiastical Cts. before the Act of 1857. 
In my judgment these rules apply to cases 
in which the ground alleged for divorce is 
sodomy (Greer, L.J.).— -Statham v. Sta- 
tham, [1929] P. 131 ; 98 L. J. P. 113 ; 140 
L. T. 292 ; 45 T. L. R. 127 ; 72 Sol. Jo. 847, 
C. A. 

Annotation : — As to A) Consd. D. B. v. W. B., [1935] P. 8 0 

2554. Add. Annotation : — Generally , Refd. Rae- 
burn v. Raeburn (1928), 138 L. T. 672. 


PART XIII. SECT. 6, SUB-SECT. 1. - 
F. (b). 

■k. Petitioner suffering from venereal 
disease . ' The fact that a husband is 
suffering from venereal disease is no 
bar to an action by him against, his 
wife for restitution of conjugal rights 
failing which a divorce. — Ainbbuky v. 
Ainsbixry, 11920] App. D. 109. — 
S. AF. 

PART XIII. SECT. 5, SUB-SECT. 2.— 

B. (a). 

2519 il. - — .] — The word “ cruelty '* 
used in seot. 34 of the Pars! Marriage 
&: Divorce Act, 193C, means “ legal 
cruelty ” as understood in English 


law, namely. Injury causing danger to 
life, limb or health, or reasonable 
apprehension of such injury. — Cow- 

ASJI NUSSKKWANJir. SHEHKA COWASJl. 

I. L. R., [19381 Bom. 75. — IND. 

2521 i. Question of fact <£ degree .] — 
Cruelty is a matter of degree. — 
A. r. A., f 1 925] 2 D. L. R. 1195 ; [1925] 
2 W. W. R. 154 ; 19 Saak. L. It. 340.— 
CAN. 

2521 il. .] — The question whether 

ltf. herein was actually afraid of her 
usband or not held not to affect the 
question whether his conduct amounted 
to legal cruelty as defined In Russell 
v. Russell, No. 2661. — Desabrais v. 
Dbsabbais, 119281 3 D. L. R. 549 ; 

26 


[1928] 2 W. W. R. 394 : 22 Saak. L. R. 
417.— CAN. % 

2534 i. Cumulative effect of ads not 
nrueltu per se. ] — The acts constituting 
cruelty may be treated as cumulative. 
—A. v. A., [1925] 2 D. L. R. 1195; 
[1925] 2 W. W. R. 154 : 10 Sank. 

L. R. 346. — CAN. 

PART XIII. SECT. 6, SUB-SECT. 2.— 
B. (o). 

2560 lx. .] — A course of con- 
duct calculated to break the spirit of 
the sufferer & continued until health 
breaks down, or is likely to break down, 
under the strain, is cruelty. — K au field 
v. Kadtirld (Saak.), [19261 1 W. W. B. 
159.— CAN. 
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2579. Add. Annotation : — Refd. Astle v. Astle, 
[1939] 3 All E. R. 967. 

2602. Add the following para. : — 

Though there was no suggestion that the 
children had been cruelly or improperly 
treated by the husband, the ct. directed the 
children to remain in the custody of the 
mother so long as she maintained & properly 
educated them without expense to her hus- 
band, he to have proper access to them, till 
they should respectively attain fourteen 
years of age. 

2648. Add. Annotation: — Consd. Bovd v. Boyd, 
[1938] 4 All E. R. 181. 

2648a. Unnatural offences.] — Statham v. Sta- 
tham, No. 2518a, ante . 

2661. Add. Annotations : — Apld. Statham v. Sta- 
tham, [1929] P. 131. Refd. Rugg-Gunn v. 
Rugg-Gunn & Archer, [1931] P. 147. 

2671. Add. Annotation : — Refd. W , M. J. v. 

W , H. R. W., [1936] 2 All E. R. 1112. 

2692a. .] — The parties married in 1927, & 

shortly afterwards the husband committed 
violent assaults upon petitioner, & also upon 
others, <fc in consequence he was in June, 1927, 
certified & received into a mental hospital. 
He improved, & was discharged some months 
later, but his wife was afraid of him & did 
not live with him. During 1931, he came to 
her house, & uttered such threats of violence 
that his wife, being apprehensive by reason 
of past experience, sought police protection. 
It was found as a fact that resp. did not 
know the nature & quality of the acts which 
he committed in 1927, but that he did know 
in 1931 that he was uttering threats against 
his wife : — Held: (1) the acts committed in 
1927 did not amount to cruelty because 
resp., by reason of his mental state, did not 
appreciate the nature & quality of such acts, 
& the wife wa,s not entitled in respect of those 
acts to a decree ; (2) resp., knowing the 


nature & quality of his acts in 1931, was 
guilty of an act of cruelty, although ho had 
been previously certified as of unsound mind ; 
(3) although the isolated act of cruelty in 
1931 was not, in itself, sufficient to entitle 
petitioner to succeed, the earlier history must 
be taken into account as aggravating the 
consequences of resp.’s act, & petitioner was, 
in consequence, entitled to a decree nisi. — 
Astle v. Astle, [1939] P. 415 ; [1939] 3 All 
E. R. 967 ; 55 T. L. R. 1045 ; 83 Sol. Jo. 851. 

2692b. Insanity of wife.] — The parties wore 
married in 1915, & soon afterwards the wife 
began, without any provocation, to commit 
acts dangerous to the life & health of peti- 
tioner. She continued in such conduct until 
1931, when she was certified as insane, & 
removed to a mental hospital. She suffered 
from a disease known as manic depressive 
insanity, & while the acts complained of were 
manifestations of that disease, medical evi- 
dence showed that at all material times she 
knew what she was doing, <& that- she was 
doing wrong : — Held : resp. had acted with 
a consciously wicked mind, & the disease 
from which she suffered was no answer to a 
charge of cruelty. Petitioner was therefore 
entitled to a decree nisi. — Kellock v. Kel- 
lock, [1939] 3 All Tfl. R. 972; 83 Sol. Jo. 
702. 

2704a. .] — Where the ct. was satisfied 

that a wife had been raped by a man un- 
known, with the result that she gave birth to 
a child, it held that there was no adultery & 
dismissed the husband’s petition for divorce. 
— Clarkson v. Clarkson (1930), 143 L. T. 
775 ; 46 T. L. II. 623. 

2718a. .] — An infection of resp. with “ crabs ” 

is, in the absence of prior misconduct or 
infection of petitioner, primA Jane evidence 
that resp. has committed adultery. — S tead 
v. Stead (1927). 71 Sol. Jo. 391. 


PART XIII. SECT. 5, SUB-SECT. 2.— 
B. (h). 

■g. Spending earnings on mistress — 
Telling wife of preference J or mistress.}-- 
Where the conduct of a husband, In 
obliging his wife to earn her own living 
while he spends his earuiugs on a 
mistress for whom he openly indicates 
his preference, so preys on the wife’s 
mind that, to his knowledge, it under- 
mines her health, it constitutes cruelty. 
— Jones v. Jones, 11025] 2 D. L. ft. 
1144 ; [1925] 1 w. W. R. 449 * 19 

Sask. L. It. 262 ; 44 Man. L. It. 233.— 
CAN. 


PART XIII. SECT. 5, SUB-SECT. 2.— 

B. (1). 

ah. Husband describing himself on 
enlistment as widower — Deserting wife 
during pregnancy. J — A husband deserted 
his wife on two occasions, on one of 
which she had a baby three months 
old, & on tbo other when she was about 
to be confined. On joining the army 
in 1916 the husband stated that he whs 
a widower, & thereby the wife was 
caused considerable pain & anxiety, & 
with difficulty obtained an allowance 
out of his pay as his wife; — Hdd : 
the husband's conduct amounted to 
cruelty. — Stuart v. Stuart (1926), 
r. L. It. 53 Calo. 436.— IND. 

PART XIII. SECT. 5. SUB-SECT. 2. - E. 

2683 iii. .1 — Action by a wife 

for judicial separation on the ground of 
cruelty dismissed, where the violence 
complained of did not injure her health 
or give her oarm* to fear injury thereto, 
& was the result of her conduct with 


auother man which she continued 
knowing that it provoked deft. — 
CONNOLLKY r. CONNOLLKY, [1925] 2 
W. W. It. 426.— CAN. 

si. liefusal of marital intercourse.) — 
A wife’s refusal of marital intercourse 
is not a justification of legal cruelty. 
Logal cruelty is sufficient, ground for 
judicial separation ; desortion is not 
a necessary element when such cruelty 
Is proved. — Gustafson v. Gustafson, 
[1935] 2 W. W. It. 286.— CAN. 

PART XIII. SECT. 5, SUB-SECT. 3.— A. 

o 1. Evidence of marriage .] — On 

an indictment for adultery under 
R.S.N.B., 1854, evidence of marriage 
is subject to the same rules as on an 
indictment for bigamy. — It. v. 
Foster, [1935] 1 D. L. It. 252 ; 62 
C. C. 0. 263 ; 8 M. P. R. 10.— CAN. 

o ii. .] — The offeruTs In soot. 

310 ( b ) of the Criminal Code of cohabit- 
ing in any kind of conjugal union with 
a person who is married to another waH 
aimed at polygamy, & does not include 
adultery. — R. r. Tolhurst, R. v. 
Wright, [1937] 3 1). L. it. 808 ; (). R. 
570 ; 68 Can. U. C. 319.— CAN. 

• 1. .] — Attempted intercourse 

does not In law constitute adultery 
unless actual penetration has been 
proved or must be inferred, but com- 
plete penetration Is not essential. — 
Anthony v. Anthony & Cordato 
(1932), 49 N. S. W. W. N. 103.— AUS. 

PART XIII. SECT. 5. SUB-SECT. 3.— 
B. (a). 

2712 i. Single act — For purpose, 
of supplying evidence.) — An act of 

27 


adultery committed solely or the 
purpose of supplying evidence on 
which the spouse of the party so 
committing it may base an action for 
divorce will not entitle pltf. to a decree. 
Although under ordinary circum- 
stances the evidence herein would 
support the Inference that adultery 
had In fact been committed, yet, since 
it appeared plain that said evidence 
was “ staged ” by deft, for the purpose 
of enabling pltf. to bring the action. 
It was held that the Inference was at 
most a highly improbable one. — D k 
Aumond n. De Armonij (Rask.), [1929] 

2 l). L. U. 121 ; 1 W. W. R. 554.— 
CAN. 

2717 i. Contraciiim of venereal 
disease .) — The fact that a husband has 
communicated venereal disease to his 
wife is in law sufficient evidence of 
adultery. It also amounts to legal 
cruelty. — Hardlicsb v. Hardless 
(1932), I. L. R. 55 Ail. 134.— IND. 

2717 ii. .] —Where in an action 

for divorce by a husband against his 
wife the evidonce showed that the 
husband did not have syphilis, the 
wife had contracted that disease, but 
there was no other evidence tending 
to show adultery or loose conduct on 
the part of the wife '.—Held : pltf. 
had not discharged tbo onus of showing 
that the wife had committed adultery. 
• — CKAKKK V. (/UAH RFC, [1936] 8. A. ri. It. 
439.— AUS. 

2719 i. Evidence of private detectives.] 
— Evidence of professional investi- 
gator not corroborated & divorce not 
granted on the ground of insufficiency 
of evidence. — A lbert v. Albert, 11934] 

3 1). L. It. 792 — CAN. 
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2722a. Staying with unknown woman in 

same bedroom — Presumption of adultery.] — 

Woolf v. Woolf, No. 2770c, post. 

2723. Add . Annotation : — Retd. Thompson (other- 
wise Hulton) v. Thompson, [1938] P. 162. 

2728a. .] — Hallam v. Hallam (1930), 47 

T. L. R. 207 ; 75 Sol. Jo. 167. 

2780. Add. Annotation : — Refd. Woolf v. Woolf, 
[1081] P. 134. 

2733a. Hotel evidence.] — On the trial 

of an undefended petition for divorce, on 
the ground of adultery with a woman 
unknown, the ct. declared its intention of 
refusing to sanction the practice of resorting 
to hotels to establish a primd facie case for 
dissolution of marriage, & dismissed the 
petition. — Aylwabd v. Aylward (1928), 44 
T. L. R. 456. 

2737a. .] — Applt. in 1915 ceased to live 

with reap, as his wife, though she joined him 
sometimes in America, London & Scotland, 
& letters passed between them of an 
affectionate nature. In 1919 applt. met D. 
in New York, who was living with her hus- 
band & iwo daughters on terms of affection 
&, up to the date of these proceedings, con- 
tinued to be on these terms with them. In 
Dec. 1920, with her husband’s consent, she 
went on a big game shooting expedition to 
Africa with applt. ; applt.’ s wife consented, 
thohgh against her desire. Applt. & D. were 
drawn together through ti *eir mutual 
enthusiasm for sport. An expert photo- 
grapher was with them on the expedition but 
fell ill. Applt. & D. were away on trips with 
no one but natives for several dayB & nights 
together. D. was, in 1920, forty-five years 
of age, & there was no direct evidence of 
familiarity between them : — Held : there 
was not sufficient ground for the inference 
that adultery might reasonably be assumed 
as the result of an opportunity for its occur- 


rence. — Ross v. Ellison (or Ross), [1930] 
A. C. 1 ; 90 L. J. P. 0. 103 ; 141 L. T. 000, 
H. L. 

2743. Add. Annotations : — Dlstd. Mart r. Mart, 
[1926] P. 24. Apld. Coffis v . Collis & Thomas 
(1933), 77 Sol. Jo. 673 ; Grubb v . Grubb 
(1934), 150 L. T. 420. Consd. Snowman v . 
Snowman (1934), 50 T. L. R. 445. Dlstd. 
Faraham v. Famham, [1937] P. 49 ; Re 
Hamer’s Estate, Public Trustee v. A.-G., 
[1937] 1 All E. R. 130. Consd. Stafford v. 
Kidd, [1937] 1 K. B. 395. Dlstd. Roast v. 
Roast, [1938] P. 8. Consd. Ettenfield v. 
Ettenfield, [1939] 2 All E. R. 743. Dlstd. 
Jacksons. Jackson (otherwise Prudom), [1939] 
P. 172. Refd. Selby v. Atkins (1920), 
135 L. T. 45 ; S v. S. & P. (1927), 44 T. L. R. 
52 ; Re A. B.’s Petn., [1928] P. 25 ; Inver- 
clyde v . Inverclyde, [1931] P. 29 ; Russell 
(Countess) v. Russell (Earl), [1935] P. 39 ; 
Clark v. Clark, [1939] P. 228. 

2740. Add. Annotations : — Refd. Mart v. Mart, 
[1926] P. 24 ; Re Bromage, Public Trustee v. 
Cuthbert, [1935] Ch. 605 ; Stafford v. Kidd, 
[1937] 1 K. B. 395 ; Ettenfield v. Ettenfield. 

* [1939 J 2 All E. R. 743. 

2747. Add. Citations [1926] P. 24 ; 95 L. J. P. 
29 ; 134 L. T. 446. 

Add. Annotations : — Dlstd. Collis v. Collis & 
Thomas (1933), 77 Sol. Jo. 573. N.F. Re 
Bromage, Public Trustee v- Cuthbert, fl935] 
Ch. 605. Folld. Stafford v. Kidd, [P9371 1 
K. B. 395. 

2749. Add. Annotations : — Consd. Rimmer v. 

Rimmer (1930), 46 T. L. R. 024, n. Folld. 
Roast v. Roast, [1938] P. 8. 

2749a. .] — The wife alleged that the 

husband had left her without cause & had, 
therefore, been guilty of desertion. The 
husband’s case was that he left his wife 
because she stated that a child with which 
she was pregnant would have to be kept by 


PART XIII. SECT. 6. SUB-SECT. 3.— 
B. (b). 

2725 vil. .] — Stephen v. 

Stephen, [1931] 2 D. L. R. 892.— 
CAN. 

2725 vlll. .] — Bourooin v. 

Bourooin, [19301 2 D. L. R. 797. — 

CAN. 

2725 ix. .]— S. v. S. & M., 

[1931] 1 W. W. R. 116; affd., [1931] 
2 W. W. R, 126. — CAN. 

2725 x. * .] — On appeal by 

oo-resp. In a divorce action : — Held : 
the evidence juwt, tiled the trial Judge’s 
finding that co-reep. & deft, had been 

r llty of adultery. — Rooke v. Rooke 
Dulmage, [1935] 2 W. W. R. 69.— 
CAN. 

2725 xi. r.] — In a suit for 

divoroe, where there 1 b no proof that 
the parties charged with adultery had 
at least a disposition to take advantage 
of the opportunities for misconduct, no 
number of equivocal incidents, each 
compatible with Innocence, will Justify 
the Inference of adultery. Nor can 
that Inference be , drawn from the 
untruthfulnoss of the parties charged, 
whero thero Is no Evidence aliunde to 
support petitioner’s case. — Edmunds 
v. Edmunds Sc Aysoough, [1935] 
V. L. R. 177.— AUS. 

2725 xii. .] — In an action 

by a husband for divorce held that, 
although the incidents in evidence if 
taken separately might not justify a 
finding of adultery, yet their cumu- 
lative effect, was such that adultery 
must necessarily be inferred. The 


custody of the children was given to 
pltf., deft, to havo reasonable access. 
Costs of her defence 8c counterclaim 
were given deft., & pltf. was awarded 
costs of action & on the counterclaim 
against co-deft., said costs to include 
thoso payable by pltf. to deft. — 
Paulin v. Paulin & Martin, [1937] 1 
W. \V. R. 753 ■ affd., [1938] 1 W. W. R. 
261 ; 1 I). L. R. 686.— CAN. 

2736 i. Whether necessary to prove 
direct fact — When opportunity shown to 
exist — Letter from, defender admitting 
incident .] — Smith v. Smith, [1929] 
S. C. (Ct. of Sess.) 75.— SCOT. 

•j. Failure to deny evidence given by 
other side.] — Held: a strong circum- 
* stance to be taken into aocount. — 
Stacey v . Stacey (Alta.), [1927] 2 


D. L. R. 854 ; [1927 11 W.W, R. 821.— 
CAN. 


PART XIII. SECT. 5, SUB-SECT. 3.— 

B. (o). 

2743 i. Proof of non-access — Evidence 
of either spouse.) — The rule of Russell 
v. Russell. No. 2743, does not apply 
so as to exclude evidence of non- 
acoesa, where there is no possibility 
of bastardising a child. — Roberts v. 
Roberts (AltaA [1928J 1 D. L. R. 
227 ; [1927] S W. W. R. 625. — CAN. 

2743 li. . ] — Held : the 

evidenoe of Bpouses was admissible to 
bastardise a child bom during wedlock ; 
the rule to the oontrary, applied in 
Russell v. RusselL No. 2743, not being 
part of the law of Scotland. — Burman 
v. Burman, [1930] S. C. 262.— SOOT. 

2743 ill. — In an action 

28 


by a husband for divorce on the 
grounds of adultery evidence by the 
husband of non-access by him to his 
wife to show that doft. became preg- 
nant during the period of non-aooess 
is admissible If such pregnancy. In con- 
sequence of a surgical operation per- 
formed upon deft., cannot result in 
the birth of a child. — Venter v. 
Venter, [1932] N. L. R. 90.— S. AF. 

2743 iv. .] — Whero, in a 

suit for divorce on the ground of the 
wife’s adultery, it was proved that 
eight months after the filing of the 
petition of divorce the wife had a 
miscarriage & produced a foetus six 
weeks old : — Held : the husband could 
give evidenoe of non-access to bis wife 
at the material date. 

It is a question whether the 
rule in Russell v. Russell applies to 
India or not, having regard to sects. 
112, 120 of the Evidenoe Act. — Cook- 
man v. Cockman (1933), I. It. R. 56 
All. 570.— IND. 

2743 v. .] — The rule that 

evidence by a husband or wife of non- 
access is Inadmissible, is the same In 
British India as In England, 8c is 
applicable not only to cases in which 
the legitimacy of the child is In issue 
but also to proceedings instituted In 
consequence of adultery, where the 
wife’s adultery is sought to be estab- 
lished by proof that she has given birth 
to a child of which the husband is not 
the father. The fact of non-aooess can, 
however, be proved by evidenoe 
aliunde. — Sweeney v. Sweeney (1935), 
I. L. R. 62 Oal. 1080.— IND. 
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him whether it was his or not. There was 
no attempt to negative access by the husband 
to the wife at any material time. In addition 
to the evidence as to the child, indecent 
literature had been found in the wife’s pos- 
session & an indecent letter had been written 
by her : — Held : the statement by the wife, 
although amounting to a doubt with reference 
to the paternity of the child, was not an 
attempt by her to bastardise the child so as 
to be inadmissible in evidence under the rule 
in RusseU v. Russell , but was an admission 
that at a material time a man other than her 
husband had had intercourse with her & 
was therefore admissible as evidence that the 
husband had reasonable grounds for leaving 
his wife. — R oast v. Roast, [1938] P. 8 ; [1937] 

4 All E. R. 423 ; 107 L. J. P. 21 ; 157 L. T. 
596 ; 102 J. P. 25 ; 54 T. L. R. 107 ; 81 Sol. Jo. 
965 ; 36 L. G. R. 59 ; 30 Cox, C. C. 646. 

2751a. Nullity suit.] — On a petition by 

the man for nullity of a marriage celebrated 
in Apr. 1933, the ct. found on the facts, sub- 
ject to the admissibility of evidence, that the 
marriage had ne^er been consummated by 
reason of the woman being frigida quoad hunc 
& that she had given birth to a child in 
Aug. 1935, after leaving the man in Sept. 
1933, & had confessed intercourse with 
another man to whom she ascribed paternity. 
On these findings the ct. held that the evi- 
dence tendered was not rendered inadmissible 
in a case of nullity by the rule in Russell v, 
Russell , [1924] A. C. 687. The exclusion by 
that rule of the evidence of a spouse negativ- 
ing the legitimacy of offspring does not 
extend to the exclusion of evidence negati ving 
the existence of married intercourse. Ti „ . 
right of the man to prove that the woman is j 
unable to consummate the marriage with him 
cannot be destroyed by reason of her having 
given birth to a child who is from the nature 
of the case illegitimate. 

In a suit for nullity of marriage for want of 
consummation there is no issue as to 
adultery ; non-consummation once estab- 
lished, adultery becomes an irrelevant 
though necessary inference, as also bastardisa- 
tion, when the birth of a chi^d has occurred. — 
Farnham v. Farnham (otherwise Daniels), 
[1937] P. 49 ; [1936] 3 All E. R. 776 ; 106 
L. J. P. 6 ; 155 L. T. 621 ; 53 T. L. R. 123 ; 
81 Sol. Jo. 60. 

Annotations : — Folld. Burgess (otherwise Leadbetter) v. 
Burgess, [1937] P. 60. Consd. Jackson v. Jackson (other- 
wise Prudom), [1938] P. 172. 

2751b. .] — On a petition by the 

woman for nullity of marriage on the ground 
of the impotence of the man the ct. admitted 
as evidence statements by the woman that 
a child bom in wedlock was the result of her 


ante-marital intercourse with another man 
& ascribing the paternity of a second child 
born before the hearing to a second man. — 
Burgess (otherwise Leadbetter) v. Bur- 
gess, [1937] P. 60 ; [1937] 1 All E. R. 374; 
100 L. J. P. 20 ; 166 L. T. 200 ; 63 T. L. R. 
190 ; 81 Sol. Jo. 240. 

2751c. Non-access before marriage.] — 

The rule in Russell v. Russell, [1924] A. C. 
687, that a Bpouse may not give evidence 
tending to bastardise a child bom in wedlock 
does not apply where a husband seeks, on a 
petition for nullity on the ground that the 
wife was pregnant ’ by another man at the 
time of the marriage, to give evidence of non- 
access at a material date before the marriage. 
— Jackson v. Jackson (otherwise Pru- 
dom), [1939] P. 172 ; [1939] 1 All E. R. 471 ; 
108 L. J. P. 83 ; 160 L. T. 365 ; 55 T. L. R. 
412 ; 83 Sol. Jo. 260. 

2753. Add. Annotation : — Reid. Sloggett v. 

Sloggett, [1928] P. 148. 

2753a. Evidence of petitioner’s father — That 

petitioner living apart from wife at material 
period.] — In this undefended petition for a 
divorce by a labourer the evidence of 
adultery depended upon the proof of the birth 
of a child to the wife some eighteen months 
after they had ceased to live together. Both 
parties continued to live at different addresses 
in South London, & the ct. accepted as 
evidence of non-access the evidence of the 
petitioner’s father that the petitioner had 
been living with him during the material 

g eriod & had not slept away one night. — 
Ladlow v. Hadlow (1930), 143 L. T. 774 ; 
46 T. L. R. 624 ; 74 Sol. Jo. 682. 

dnnotation : — Refd. Stafford v. Kidd, ri937] 1 K. B. 895. 

2754a. Child born 174 days after last intercourse — 
No evidence of adultery.] — A husband’s 
petition for divorce on the ground of alleged 
adultery was based solely on the fact of the 
birth of a child to the wife, whoso paternity 
he disputed. It was established that the 
earliest material date on which marital 
intercourse could have taken place was 174 
days before the birth of the child. It was 
submitted on behalf of petitioner that for a 
viable child this would be an insufficient 
period of gestation, & that he could not be 
the father :—Held : on the evidence of 
medical experts, the chances of survival in 
the case of a 174 days child were very remote, 
but a seven months or 196 days child might 
be viable. Having regard to the notional 
method adopted by the medical profession, a 
notional period of gestation of 196 days 
might actually be a period of 174 days. 
Therefore it was utterly impossible to say 
that there was anything extravagantly 


2765 i. Statement by wife — As to 

illegitimacy of child — Admissible to 
establish fact of wife's adultery .} — 
Blkxkxb v. Bleekkr (1927), 48 

N. L. R. 133.— S. AF. 

2766 ii. On the 

hearing of a petition by a husband for 
divorce on the ground of his wife’s 
adultery, evidence of a statement by 
the wife that a man other than her 
husband is the father of a child born 
to her is admissible, not as evidence of 
the paternity of the child, but as con- 
stituting an admission of misconduct. 
—Gink e. Ginn, (19311 V. L. R. 298 ; 


Argus L. R. 263.— AUS. 

sk. Birth of child while parties 
separated — Proof of maternity neces- 
sary.}— la a case where it Is proposed 
to prove the alleged adultery by calling 
evidence as to the birth of a child, 
since the separation of the husband & 
tbe wife, the evidence should be 
directed to the maternity of the 
mother & the mere statement that a 
child has been found or seen living in 
the same house with the wife Is not 
ordinarily sufficient, to establish that 
the child Is her child. — Simon Lakra 
v . Muss a mm AT Susan Bakhla (1932), 
I. L. R. 11 Pat. 627.— IND. 
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PART XIII. SECT. 5. SUB-SECT. 8.— 

b. (d). 

h 1. In regular course of business.) 

— Where a person, e.g. a tradesman, 
physician, mechanic or taxi-driver, is 

jed to the house of a prostitute In 

the regular course of his business, the 
inference that he committed adultery 
there should not be drawn against him 
in a divorce action in the absence of 
evidence in addition to that of the 
fact of such visits. — Weight v. 


Weight. [19281 1 D. L. R. 
[1928] 1 W. W. R. 383.— CAN. 


934 ? 
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improbable about the child being a viable 
chud, & it was quite plain that the child 
might be the equivalent of what would 
commonly be described or reckoned as a 
seven months baby, though the actual foetal 
life could not exceed six months & six days. — 
Clark v. Clark (No. 1 ), [1939] P. 228 ; [1939] 
2 All E. R. 59 ; '108 L. J. P. 92 ; 161 L. T. 
46 ; 55 T. L. R. 550 ; 83 Sol. Jo. 280. 

2762. Add . Annotation : — Folld. Little v. Little, 
fl927] P. 224. 

2768a. .1 — The adultery of a hus- 

band in his wife 1 s suit for dissolution of 
marriage is sufficiently established, subject 
to identification, by the production of the 
decree in a former suit, upon which it appears 
that damages have been assessed against him 
as co-resp. in respect of the same adultery. 
& that he has been ordered to pay such 
damages, without the decree in question 
containing any express & separate finding 
that he committed the adultery in question. — 
Little v. Little, [1927] P. 224 ; 96 L. J. P. 
131 : 137 L. T. 495 ; 71 Sol. Jo. 493. 

2765a. Conviction for perjury — In action In which 
Immorality alleged.] — A conviction for per- 
jury committed during a slander action, for 
falsely swearing that sexual intercourse with 
a certain woman had not occurred, is equiva- 
lent to a finding that there had been such 
intercourse, & the certificate of conviction is 
admissible as primd facie evidence of the 
intercourse in a subsequent su*t for dissolu- 
tion of marriage in which the man convicted 
is resp. — O’T oole v. O’Toole (1926), 134 
L. T. 542; 42 T. L. R. 245. 

2768. Add. Annotation : — Refd. Pender v. Miltl- 
may, [1937] 3 All E. R. 402. 

2770a. Entry in register of births.] — An entry 

in a register of births, signed by the wife, is 
admissible against her as a confession of 
adulterv. — Brierley v. Brierley & Wil- 
liams, [1918] P. 267 ; 87 L. J. P. 153 ; 119 
L. T. 343 ; 34 T. L. R. 458 ; 62 Sol. Jo. 
704. 

2770b. Admission of adultery by husband — 
Sufficiency of.] — Booth v. Booth (1929), 73 
Sol. Jo. 159. 

2770c. Refusal to disclose name of woman.] — 

On an undefended petition by a wife for disso- 
lution of marriage by reason of the adultery 
of her husband, the evidence was that the 
husband passed two nights in a bedroom at 
an hotel with a woman. He then informed 
his wife of the fact, but disclosed no name or 


address of the woman in question either to 
his wife or to her solrs. or to the King’s 
Proctor to whom the papers in the case had 
been sent by the ct., although both the solrs. 
& the King’s Proctor applied to him for 
these particulars. As the result of inquiries 
by the King’s Proctor there was no evidence 
of any association of the husband with a 
woman other than his wife, still less of illicit 
association : — Held : the appeal must be 
allowed A a decree nisi granted on the ground 
that if evidence were tendered in good faith 
which under all usual circumstances clearly 
pointed to adultery, it was the duty of the 
ct. to act upon it, unless the King’s Proctor 
could adduce cogent evidence to rebut the 
obvious conclusion, & in the present case 
there were circumstances on which the ct. 
ought to be satisfied in accordance with what 
had hitherto been the practice that adultery 
had been established. — Woolf v. Woolf, 
[1931] P. 134 ; 100 L. J. P. 73 ; 145 L. T. 
36 ; 47 T. L. R. 277, C. A. 

Annotation : — Refd. Wyatt v. Wyatt, [1937] 3 All E. R. 885. 

277^ a. Discretion statement — In former suit.] — 

In Dec. 1932, a husband presented a petition 
for divorce against his wife on the ground of 
her alleged adultery in which he prayed the 
ct. to exercise its discretion in his favour & 
filed the usual discretion statement. The 
petition was dismissed & it became therefore 
unnecessary to have recourse to the dis- 
cretion statement. In Dec. 1933, the wife 
presented a petition for divorce against the 
husband at the hearing of which he did not 
appear. The wife then sought to use the 
admissions in the husband’s discretion state- 
ment as evidence against him of his adultery : 
— Held: (1) inasmuch as it was not the 
practice of the Divorce Ct. to reserve dis- 
cretion statements solely for the use of the 
ct. but to permit access to them by parties 
to the suits, they were analogous to deposi- 
tions under Cos. Act, 1929 (c. 23), s. 214, 
& the evidence obtained by an inspection of 
them might be treated as admissions & 
used, if necessary, in other proceedings. 
Therefore, the wife was entitled to rely on the 
husband’s discretion statement as evidence 
of his adultery ; (2) this decision was based 
on the practice as it existed before Jan. 1, 
1934, when the Matrimonial Causes (Amend- 
ment) Rules, 1934, came into force, & would 
apply only to divorce proceedings which had 
been commenced before that date. — Bevis v . 
Bevis, [1935] P. 86 ; 104 L. J. P. 41 ; 152 


PART XIII. SECT. 6, SUB-SECT. 3.— 
B. (!) i. 

2770 I. Admission of adultery by wife 
— Sufficiency of. 1 — In July, 1923, 

B etitioner & resp. entered into a separa 
on agreement, Sc thereafter lived 
separate & apart. During the separa- 
tion reap.. In May. 1924, Fare birth to 
a child. The husband petitioned for 
divorce. The evidence of adultery 
consisted of admissions by resp. 
Held : this evidence was admissible. — 
Hknley r. F1 knley, (19271 S. A. S. R. 
H64. — A US. 

■m. Admissions by respondent .] — 
Admissions, whether written or verbal, 
made by resp. in a suit for dissolution 
of marriage are not in themselves 
sufficient proof of adultery : but when 
other facts, tending to establish such 
adultery, have been adduced, the 
admissions are corroborated evidence 


of such facts so adduced. — W ileik r. 
Wilkie, (1928) N. Z. L. R. 406.— N Z. 

•p. .] — Gowdyc. Gowdy, [1933] 

2 W. W. R. 128 ; 3D. L. R. 797; 

41 Man. L. R. 275.— CAN. 

ax. Diary — I nadmissiltle against 
co-respondent.] — In an action of divorce 
on the ground of adultery : — Held : 
entries made by the defendor in a 
private diury kept by her, the Import 
of which wo s that, she had committed 
adultery with the co-dofeuder, although 
evidence against her, could not be 
founded on as cvidenco against the 
co-defender. — Crearey e. Creabky, 
(1931 ) S. C. 9.— SCOT. 

&z. Tom-ap draft letter.] — In an 
action of divorce for adultery brought 
by a husband against his wife, pursuer 
averred that be had discovered, in an 
open bureau in the drawing-room of the 
house in which he & defender were 
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then residing, a torn -up draft letter 
from defendor to co -defender & an 
envelope addressed to co-defender, & 
that the letter, which was couched in 
passionate terms, was in defender’s 
handwriting, & referred to the period 
of the ulloged adultery. Defander, 
who denied adultery, pleaded that 
pursuer’s averments relative to the 
letter & envelope were irrelevant, & 
should not be remitted to probation : — 
Held : the mere facts that the letter 
in question had not been dispatched, 
or that it had been tom up were not 
sufficient to render it inadmissible as 
-.evidence, if it might be directly 
fj relevant to the Issue under trial ; &, 
I further, it might be so relevant as 
showing defender’s state of mind at the 
Itime when It was written, & the re- 
lationship which existed between de- 
fender & co-defender. — Watson v . 
Watson, [1934] S. C. 374.— SCOT. 
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L. T. 545 ; 51 T. L. R. 291 ; 79 Sol. Jo. 
194, C. A. 

Annotation* Conid. B. — v. B— & G— , H936] 2 All E. B- 
1254. Refd. Russell (Countess) t>. Russell (Earl), [1935] 
P. 39. 

.] — See , now , Matrimonial Causes 

(Amendment) Rules, 1934, S. R. & O., 1934, 
No. 1348. 

2771b. .] — After agreeing temporarily to 

separate in 1929 a married couple never 
resumed cohabitation, because at the end of 
the stipulated period & later the wife refused 
to return. The husband continued to make 
her an allowance. In 1937 they discussed 
the question of a collusive divorce which 
came to nothing. In 1938 the husband 
petitioned for divorce on the ground of 
desertion, & prayed for the exercise of the 
discretion in respect of his adultery in 1934, 
of which he gave evidence at the hearing. 
The hearing was adjourned to await the 
decision of the ct. in Herod v. Herod , [1939] 
P. 11 ; Digest Supp. The wife thereafter 
filed an answer denying desertion & alleging 
adultery: — Held: '1) the wife deserted the 
husband for at least three years immedi- 
ately preceding the petition. When a spouse 
is deserted, he or she is in the position 
that the presumption is in his or her 
favour & against the deserting spouse. It 
is not until some offer to return is made by 
the deserting spouse that the question arises 
whether it is an offer which ought, in all the 
circumstances, to be accepted. Notwith- 
standing that the husband did not expect 
or really want his wife to come back, yi was 
not incumbent on him to show that he wa.j 
at all times during the three years next pre- 
ceding the petition ready & willing to receive 
her ; (2) the evidence given by the husband 
of his own adultery & the discretion statement 
which was put in evidence was available for 
the framing of the wife’s countercharge of 
adultery, having regard to the terms of 
Matrimonial Causes Rule 28, sub-r. (5). The 
wife was granted a decree nisi on her cross- 
prayer. — SlFTON V . SlFTON, [1939] P. 221 ; 


[1939] 1 All E. R. 109 ; 108 L. J. P. 131 ; 55 
T. L. R. 339 ; 83 Sol. Jo. 97. 

2777. Add. Annotation : — As to ( 1) Consd. Bevis v. 
Bevis, [1935] P. 86. 

2792a. .] — In this petition by a husband for 

dissolution of marriage, the only evidence of 
adultery was the wife’s own oral admission 
to petitioner, coupled with statements in her 
own letters as to associations with men & a 
letter after petition in which she admitted her 
unfaithfulness : — Held : it was strong corro- 
boration that the wife made the admission 
& stood by it though she had everything to 
lose thereby. Decree nisi pronounced. — 
Simpson r. Simpson (1931), 140 L. T. 47 ; 
75 Sol. Jo. 542. 

F. Remedies (Vol. XXVII., p. 304). 

Add the following case : — 

2813a. Petition for judicial separation — Whether 
petition brought only for collateral purpose.] — 

A wife petitioned for judicial separation from 
her husband, on the ground of his adultery. 
She needed no protection against interference 
from her husband, but she required orders 
for permanent maintenance & for custody. 
The judge, following his usual custom, asked 
petitioner why she prayed for judicial separa- 
tion & not dissolution of the marriage. 
Petitioner stated that she did not wish her 
husband to marry the woman who had ruined 
her home : — Held : permanent maintenance 
& custody being, at any rate, a part of the 
• purpose for which the suit was brought, 
petitioner had a right to a decree of judicial 
separation. The ct. had a discretion to 
refuse such a decree, but not an unlimited 
discretion, & that discretion must be exercised 
upon some legal ground, such as the absolute 
& discretionary bars & the ground that the 
suit was not brought bond fuie< but only for 
some collateral purpose. It was not such a 
legal ground that the ct. thought it would 
be better that the relief to be granted should 
be dissolution, <fc not judicial separation. — 
Blanchard v. Blanchard (1928), 138 L. T. 
170 ; 44 T. L. R. 313 ; 72 Sol. Jo. 138. 


PART XIII. SECT. 6, SUB-SECT. 3.— 
B. (f) II. 

2773 i. To petitioner's solicitor.] 

— Semble : a decree for divorce should 
not be BTanted on evidence merely of 
deft, ’s admissions of adultery, especially 
when made to pltf.’s solr. or other 
officer of the ct. or on deft.’s testimony 
admitting adultery. — Sanborn v. San- 
born. (1928] 1 D. L. R. 881 : [1928J 
1 W. W. R. 78 ; 22 Sask. h. R. 168.— 
LAN. 

2773 ii. By respondent — Whether evi- 
dence against co-respondent.] — Harris 
r. Harris, [1931] 4 D.L. R. 933.— CAN. 

PART XIIL SECT. 5, SUB-SECT. 3.— 

B. (f) iff. 

2771 i. Admission in other proceed- 
ings.] — On the hearing in the police 
ct. of a complaint by a wife under 
Wives* Sc Children's Maintenance Act, 
1936, she admitted, under cross- 
examination, that she had committed 
adultery. On a subsequent petition 
by her husband for divorce evidence 
or this admission was held inadmis- 
sible. There was no suggestion that 
the wife when giving evidence in the 

? olice ct. was informed of said sect. 

a or that with full knowledge of her 
rights thereunder she disclaimed them 
& gave her admission voluntarily. On 
appeal : — Held : sect. 7 a of Manitoba 


Evidence Act, 1933, is not restricted 
to proceedings instituted in conse- 
quence of adultery, hut applies to all 
proceedings: thoreforo the admission 
should not have been extracted in the 
police ct. & evidonco thereof was not 
admissible in tho divorce proceedings. 
— Einfkld v. Einfeld, [1939J 1 

W. W. R. 551 ; 8 F. L. J. (Can.) 292.-- 
CAN. 

2780 vi. .] — In an action for 

divorce the ct. is bound to act on any 
evidence legally admissible by which 
tho fact of adultery is established ; &, 
therefore, if there Is evidence, not open 
to exception, of admissions of adultery 
by the principal reap, it is the duty of 
tho ct. to act on such admissions, 
although there may be. a total absence 
of all other evidence to support them, 
& the action is undefended. — Gordon 
v. Gordon & Watt, [19351 2 W. W. R, 
419.— CAN. 

2780 vii. . In an action for 

divoroe the only evidence of adultery 
was that deft, had told Ids wife “ he 
had gone about with anothor woman," 
& a written confession that the allega- 
tions of adultery contained in the 
statement of claim In the action were 
true. No evidence was tendered to 
show that the husband was at the 
towns where adultery was alleged to 
have taken place at the material times, 


Sc there was evidence to show that the 
husband w’aa ready to seize an 
opportunity of being freed from his 
marriage : — Held : a decree for divorce 
ought not to be made as all grounds 
for distrust of, Sc suspicions of the 
falsity of tho confession, had not been 
removed. — C arter v . Carter, [19371 
S. A. S. R. 16.— AUS. 

sq. Admissibility.] — Admissions being 
that resn. bad given birth to a child of 
which pltf., her husband, was not tho 
father, were inadmissible ; the birth 
certificate in which tho child was 
registered by reap., in accordance with 
sect. 52 of Vital Statistics Act, It. S. S., 
1930, as illegitimate, held , however, to 
be admissible evidonco & to bo sufficient 
ground tor finding that rosp. had com- 
mitted adultery. — Lasko v. Lasko & 
Miller, [1935J 3 W. W. R. 363.— 
CAN. 

PART XIIL SECT. 5, SUB-SECT. 3.— 
E. (a). 

2802 l. Acts other than those charged 
in petition — Subsequent acts of adultery . ) 
— Evidence of acts of adultery sub- 
sequent to the date of the petition can 
only be admitted where preceded by 
some evidence upon which the Jury, 
without more, might find a charge of 
adultery, as alleged in the petition, 
to have been proved. — Elliott t. 
Elliott, [1927) N. Z. L, R, 338. — N.Z, 
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Sub-shot. 4. — Incestuous Adultery 

(p. 300). 

2828a. Proof of relationship.] — In a suit by a wife 
for divorce on the ground of her husband’s 
incestuous adultery with her sister, a certi- 
ficate of birth to prove the relationship 
should, as a rule, be produced. — Green v. 
Green (1913), 29 T. L. E. 367. 

2828b. Whether defendant estopped by previous 
decree absolute — Finding as to adultery.]— 
After a husband was granted a decree nisi for 
the dissolution of his marriage on an unde- 
fended petition he proceeded to present a 
separate petition, claiming damages against 
co-resp. The latter filed an answer alleging 
connivance & conduct conducing. The 
second petition was heard after the decree 
had been made absolute : — Held : co-resp. 
was estopped from setting up a case of con- 
nivance, by reason of the decree having been 
made absolute ; but the plea of conduct 
conducing, being only a discretionary bar, 
could be left to the jury. — Hopkins v. 
Hopkins & Castle (1933), 103 L. J. P. 33 ; 
160 L. T. 279 ; 50 T. L. R. 99 ; 78 Sol. Jo. 04. 

2828c. Conduct conducing — Not raised In 

previous proceedings.] — Hopkins v. Hopkins 
<fc Castle, No. 2828b, ante. 

2828d. Finding as to connivance.] — Hopkins 

v. Hopkins & Castle, No. 2828b, ante. 

2829a. - — With her consent.] — Statham v . Sta- 
tham. No. 2518a, ante. 

2880. Add. Annotation : — Apld. Statham v. Sta- 
tham, [1929] P. 131. 

2830a. .] — Statham v. Statham, No. 

2518a, ante. 

2833a. Whether amounting to cruelty.] — Sta- 
tham v. Statham, No. 2518a, ante. 

2833b. Condonation — Whether special plea neces- 
sary.] — Statham v. Statham, No. 2518a, ante. 

2833c. Bestiality.] — R. v. R. (1932), 173 L. T. Jo. 204. 

2836. Add. Annotation : — As to (1) Consd. Boyd v. 
Boyd, [1938] 4 All E. R. 181. 
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2837. Add. Annotation : — Consd. Shaw v. Shaw, 
[1939] P. 209. 

2845. Add. Annotations: — As to (1) Consd. Shaw 
v. Shaw, [1939] P. 209. As to (2) Consd. 
Papadopoulos v. Papadopoulos, [1930] P. 
108; Jordan v. Jordan, [1939] P. 239; 
Pardy v. Pardy, [1939] 3 All E. R. 779. 

2846. Add. Annotations : — As to ( 1) Refd. Papado- 
poulos v. Papadopoulos, [1936] P. 108 ; 
Herod v. Herod, [1938] 3 All E. R. 722; 
Jordan v. Jordan, [1939] P. 239. 

2850. Add. Annotations: — As to (1) Consd. 
Jordan v. Jordan, [1939] P. 239. As to 

(2) Refd. Bush v. Bush, [1939] P. 142 ; Cohen 
v. Cohen, [1939] 2 All E. R. 590. As to 

(3) Consd. Chapman v. Chapman & Thomas, 
[1938] P. 93. Refd. Courage v. Courage 
(1931), 47 T. L. R. 395. 

2862. Add. Annotations : — Consd. Herod v. Herod, 
[1938] 3 All E. R. 722. Refd. Jordan v. 
Jordan, [1939] P. 239. 

2854a. Agreement at time of marriage to live 
apart.] — After a clandestine marriage the 
parties agreed to continue living with their 
, parents for a short time until the husband 
could afford to set up a home. When he 
obtained employment, he failed to comply 
with the repeated requests of his wife to 
make a home for them, <fc in fact there was 
never any cohabitation & the marriage was 
not consummated. The wife petitioned for 
divorce on the ground of desertion :-*-Held : 
a spouse who without cause refused to start 
cohabitation after the expiration of an agree- 
ment merely to postpone its inception could 
be guilty of desertion. A decree nisi was 
pronounced. — Shaw v. Shaw, [1939] P. 
209 ; [1939] 2 All E. R. 381 ; 108 L. J. P. 
135 ; 101 L. T. 03 ; 55 T. L. R. 609 ; 83 
Sol. Jo. 420. 

2858. Add. Annotation : — Refd. Papadopoulos v. 
Papadopoulos, [1930] P. 108. 

2860a. .] — Smith v. Smith, [1939] 

4 All E. R. 533 ; 50 T. 1,. E, 97. 


PART XIII. SECT, 6, SUB-SECT. 3.— 
F. (a). 

tz. Divorce — Mere adultery on part 
of husband.)— More adultery on the 
part of the husband does not by Itself 
entitle a wife to a divoroe according 
to Burme-o Buddhist law. — Matbkin 
Nwk v. Maung Kha (1929), I. L. JEL 
7 Ban. 451.— IND. 

PART XIII. SECT. 5, SUB-SECT. 3.— 

F. (b). 

b i. .1 — In an aotion for 

damages for criminal conversation by 
deft, with pltf.’s wife, evidence was 
given that pltf. & A. J. M., his alleged 
wife, had lived together os man & wife 
& were generally reputed as such. 
Pltf. & his alleged wife gave evidence 
of the aotu&l celebration of the marri- 
age. No other evidonoe was given 
or produced on behalf of pltf. The 
judge decided that strict proof of a 
marriage being essential, pltf. had not 
discharged the onus of proof, & he 
directed the jury to And a verdict for 
deft., which they accordingly did. 
Pltf. brought a new trial motion to 
set aside the verdict & judgment : — 
Held : the evidence given by & on 
behalf of pltf. constituted sufficient 
primd facie proof of the marriage, 
& the case should not have been with- 
drawn from the jury. The appeal was 
allowed, & a new trial ordered. — 
McCarthy v. Hastings, (19331 N. I. 
100.— IR. 

f I. Unsatisfactory evidence .] — 


Dowlinhki V. It a wi.uk (Man.), [1929] 
4 D. L. It. 20.— CAN. 

PART XIII. SECT. 6, SUB-SECT. 7. 

2834 i. Proof — Independent of verdict 
on criminal charge. ] — A criminal record 
of a conviction for an offence neces- 
sarily involving actual sexual inter- 
course Is admissible against deft, in 
on action for divoroe. If the case is 
undefended, proof of the conviction 
Is Jtrimd facie evidence of deft.’s 
adultery, & will be regarded as sufficient 
unless there is evidence rebutting the 
presumption created by the oonviction, 
provided deft, is identified with the 
person convicted. — Dickason v. Dicka- 
son, [1934] N. L. It. 97.— S. AF. 

PART XIII. SECT. 5, SUB-SECT. 8.— A. 

sw. Absence of just cause implied .) — • 
Tho legal concept of desertion implies 
that the desertion is without just cause 
or excuse. — Gilbert t. Gilbert, [1937] 
S. A. S. R. 79.— AUS. 

PART XIII. SECT. 5, SUB-SECT. 8.— 
B. (a). 

2344 II. .) — In order to establish 

desertion, proof of a refusal to acknow- 
ledge the obligations of the married 
state may suffice. 

Semble : the bringing of a prior 
suit, which was abandoned, for divoroe 
can be relied on as constituting 
desertion. — Bruce v. Brucb (Alta.), 
. R. 1117; (1926] 3 
-CAN. 
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sb. Husband not heard of for over 
seven years .) — The husband deserted 
the wife in 1920, & desertion continued 
since then until the date of hearing. 
Some months after the desertion began 
the wife left Australia for England, & 
returned in 1931. During that time 
she had not heard of or from her 
huBband. There was no evidence that 
any one who would be likely to have 
heard from the husband, if living, had 
done so : — Held : in the absence of 
proof of death, the wife was entitled 
to a decree nisi of divorce. — Selway v. 
Selway, [1931] S. A. S. R. 381.— AUS. 


sd. No intention to cohabit — Separa- 
tion after ceremony .) — In 1931, the 
parties married for the purpose of 
giving a name to an expected child. 
Immediately after the ceremony at a 
Registry Office the parties separated & 
had never seen each other since. % The 
petitioner knew before the marriage 
that her husband did not intend to 


make a home for her. Sc there was no 
intention that the parties should live 
together as man & wife : — Held : 
desertion, within the meaning of that 
word as used in the Divorce Act, had 
not been proved. — Seaman v. Seaman 
(1935 J W. A. L. R. 7.— AUS. 


PART XIIL SECT. 5, SUB-SECT. 8.— 

B. (b). 

2860 i. What amounts to cohabitation — 
Parties living under so me roof — Hus- 
band not recognising or treating wife ae 
such.) — Held : the husband was living 
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2871. Add. Annotation : — Consd. Williams v. Wil- 
liams, [1939] P. 315. 

2879. Add. Annotation : — Refd. Williams v. Wil- 
liams, [1939] 3 All E. R. 825. 

2881. Add . Annotation : — Refd. Spence v. Spence, 
[1939] 1 All E. R. 52. 

2886a. .] — The parties were married for 

the first time in July, 1913, the wife being then 
under twenty-one years of age & twenty-eight 
years younger than her husband. They were 
divorced in 1920, but re-married in 1927, & 
separated again in 1934. Throughout a large 
part of their married life, they quarrelled 
bitterly, & ultimately these quarrels degene- 
rated into physical struggles. The injuries 
inflicted by the husband in these struggles did 
not amount to legal cruelty, &, although the 
health of the wife might have been affected 
by the worry of these conflicts, there was no 
question at all of her health being injured, 
either in the present or in the future. In 
1934, the wife made repeated attempts to 
leave her husband, & ultimately left him on 
Sept. 18, 1934. For at least a fortnight 
before that date, the wife had, to the know- 
ledge of the husband, made open & active 
preparations for departure, & the division of 
their household property had been dis- 
cussed : — Held : the separation did not 
amount to separation by either side, since 
the departure of the wife from the matri- 


monial home was with the complete consent 
& approval of the husband. — Spence v. 
Spence, [1939] 1 All E. R. 52 ; 55 T. L. R. 
316 ; 83 Sol. Jo. 156. 

2888. Add. Annotations Consd. Fassbender v. 
Fassbender, [1938] 3 All E. R. 389 ; Shaw 
v. Shaw, [1939] P. 269. 

2892. Add. Annotation : — Consd. Williams v. Wil- 
liams, [1939] P. 315. 

2908. Add. Annotation:— Consd. Shaw v. Shaw, 
[1939J P. 269. 

2910. Add. Annotations : — Refd. Papadopoulos 
v. Papadopoulos, [1936] P. 108; Pardy 
Pardy, [1939] 3 All E. R. 779 ; Shaw v. 
Shaw, [1939] P. 209 ; Williams v. Williams, 
[1939] 3 All E. R. 825. 

2925. Add. Annotations : — Consd. Bennett v. Ben- 
nett, [1939] P. 274 ; Pratt v. Pratt, [1939] 
A. 0. 417. Refd. Clark v. Clark (1931), 145 
L. T. 487 ; Herod v. Herod, [1939] P. 11 ; 
Jordan v. Jordan, [1939] P. 239. 

2928a. .] — Resp. desertod her husband in 

Aug. 1934. In Sept. 1936, she wrote to him 
twice asking him, in each letter, to see her 
with a view to discussing a resumption of 
cohabitation. He refused to do so, saying 
that an interview would serve no useful 

E urpose : — Held : after this refusal by the 
usband, the resp. could not bo said to con- 
tinue to dosert him “ wit hout cause ” within 
Matrimonial Causes Act, 1937, s. 2. — Pratt 


apart from his wife without sufficient 
excuse iu circumstances entitling her 
to restitution of conjugal rights. — 
Linkhart v. Linkiiart, [1925] 2 

D. L. R. 1180.— CAN. 

PART XIII. SECT. 6, SUB-SECT. 8.— 

B. (o). 

2888 ii. Petition by wife 

for dissolution of marriage on the 
ground of the husband's desertion : — 
Held : desertion begins when the 
intention to desert is complete, & that 
in this case there never was any 
intention on the part of the husband 
to desert his wife. — Little v. Little, 
[1928] W. A. L. R. 60.— A US. 

2888 ill. Menial infirmity of 

defendant.] — Deft, (who had had a 
nervous breakdown in the year 1926, 
on which occasion he was mentally 
affected) now, under a delusion that 
people thought & spoke evilly of him — 
a delusion that engendered moroseness 
& melancholia, though it did not 
deprive him of the oapacity to under- 
stand his duties to his wife — ignored 
pltf. & withdrew himself from ail con- 
jugal intercourse with her, & for twelve 
months, from Oct. 1927, to Oct. 1928, 
the spouses occupied separate bed- 
rooms. At the end of that time, deft, 
having refused to seek work & being 
unable to support pltf. & the children 
of the marriage, pltf. left the house & 
obtained employment in B. On 
Feb. 18, 1933, she signed a petition 
for the dissolution of her marriage on 
the ground of continuous desertion for 
five years & upwards as from Apr. 
1927 : — Held : on the facts, deft. 'a 
oonduot towards pltf. was a result of 
mental infirmity caused by delusions 
consequent on his nervous break- 
down, & did not amount to deser- 
tion without cause. — Stephenson v . 
Stephenson, [19331 S. R. (Q.) 256. — 
AUS. 


s 1. Not conviction & imprison- 

ment of husband or wife .] — The con- 
viction & imprisonment of a husband 
or wife for an offence against the 
criminal law is no justification to the 
other party for refusing to live with 


him or her. — Po Tun v. Ma Chit 
I. L. R., [1959] linn. 1.— IND. 

PART AUL SECT. 5, SUB-SECT. 8.— 

B„ (d). 

2887 iv. .i — Iu order to legiti- 
mate a child, petitioner & rosp. agreed 
to marry & then separate & not live 
together as man & wile, an agreement 
void as against publio policy. Im- 
mediately after the marriage, in the 
street, they bond fide verbally ogreod in 
their capacity as married persons to an 
immediate separation, which continued 
in full force for not Jess than three 
years : — Held : tho petitioner was 
entitled to her decree. — Brymont v. 
Brymont, [1937] N. Z. L. R. 98 ; 13 
N. Z. L. J. 31.— N. Z. 

2887 v. .1 — Petitioner & resp. in 

a divorce suit had been intimate before 
marriage & a child was expected. They 
arranged to marry, to execute a deed 
of separation prepared before marriage 
providing for the child, & then to part. 
After the marriage they executed tho 
deed, parted, & lived separate &c apart 
for moro than three years. Tho ground 
for the petition was that tho deed had 
been in full force for not less than three 
years : —Held : there had been a 
genuine agreement made after the 
marriage for an immediate separation 
& that the parties were relying upon a 
post-nuptial, Sc not as in Broaie v. 
Brodie, [1917] P. 2T1, upon a pre- 
nuptial, agreement, Sc the petitioner 
was entitled to her decree. — Smith v. 
Smith, tl937] N. Z. L. R. 94; 13 

N. Z. L. J. 31.— N. Z. 

PART XIII. SECT. 5, SUB-SECT. 8.— 
B. (e) I. 

2901 iii. .] — During the statutory 

period of five years required for 
desertion the wife, except for a period 
when a position obtained by her with 
her husband's consent kept her away 
from home, lived in the matrimonial 
home, usually had her meals with her 
husband, & conversed with him. 
During part of the time when the wife 
was at the matrimonial home the 
husband paid her wages. She had told 
the husband & a friend on several 


occasions that she regarded horself as 
a s ing le woman, & she wont out at 
night against the husband’s wishes Sc 
had pawned her wedding ring, hut when 
this was done tho Bpousos wore in 
impecunious circumstances. During 
the whole of this period she refused her 
husband sexual intercourse : — Held : 
on these facts, desertion had not tukon 
place. — T onkin v. Tonkin, [1936] 
S. A. S. R. 100.— AUS. 

■m. Non-compliance with decree for 
restitidion — What amounts to.] — After 
a decree for restitution of conjugal 
rights had been mado against a wifo 
she returned to heT husband & lived 
with him for three months. She 
returned sincerely willing to stay with 
him if her affection for him was felt 
by her to bo sufficient, but she had in 
her mind a condition unexpressed that 
she would not stay with him if she 
found her affection insufficient. At 
the end of throe months she left Sc 
refused thereafter to resume co- 
habitation : — Held : the wife's con- 
duct did not amount to a compliance 
with the decree. Sc, therefore, that her 
husband was entitled to a dissolution 
of marriage. — Harris v . Harris (1929), 
30 S. R. N. R. W. 59; 47 N. S. W. 
W. N. 9.— AUS. 


PART XIII. SECT. 5, SUB-SECT. 8.— 
B. (e) ii. 


n I. Malicious denial of 

carnal Intercourse persisted in for four 
years may constitute desertion, but 
the standard of proof, both of the 
denial itself & of the absence of con- 
sent by the offonded spouse, must be 
exacting. — G oold v. Goold, [19271 
0. O. 177.— SCOT. 


sp. Motive immaterial.] — If a wife 
living apart from her husband without 
excuse Is bona fide desirous of living 
with her husband & performing the 
dutios of a spouse, her motive tot so 
doing is Immaterial. Nothing more 
than genuine intention to amend the 
deserting party's conduct by re- 
sumption of the performance by overt 
acts of the matrimonial duties is 
required. — R ussell r. Russell, [1935 j 
S. A. 8. R. 85.— AUS. 
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V. Pratt, [1939] A. C. 417 ; [1939] 3 All E. R. 
437 ; 108 L. J. P. 97 ; 161 L. T. 49 ; 55 
T. L. R. 910 ; 83 Sol. Jo. 730, H. L. 

Annotations : — Reid. Joseph v. Joseph (1939), 55 T. L. R. 951 ; 

Williams v. Williams, [1939] 3 All E. R, 825. 

2930. Add. Annotation : — Consd. Spence v. Spence, 
[1939] 1 All E. R. 62. 

2939a. Husband convicted of sexual offence.] — 

Resp. was convicted of incest & served a 
term of imprisonment. Upon his release his 
wife forgave him & resumed cohabitation. 
Resp. did nothing to support petitioner, & 
in 1933 was convicted upon a charge of 
indecent assault on a girl or thirteen years of 
age. Upon his second release he came back 
to petitioner again, but she refused to have 
any more to do with him. Petitioner now 
asked for a divorce upon the ground of 
desertion without cause for a period of at 
least three years immediately preceding the 
petition : — Held : the facts did not establish 
a case of constructive desertion. It is 
essential, in a case of constructive desertion, 
to prove an intention on the part of the 
party charged with desertion to bring the 
cohabitation to an end. — Boyd v. Boyd, 
[1938] 4' All E. R. 181 ; 108 L. .7. P. 25 ; 159 
L. T. 522 ; 102 J. P. 525 ; 55 T. L. R. 3 ; 
82 Sol. Jo. 912 ; 37 L. (J. R. 50. 

2940. Add. Annotation : — Reid. Diggins v. Diggins 
(1920), 43 T. L. R. 37. 

2941. Add. Annotation : — Consd. Watson v. Wat- 
son, [1938] 3 All E. R. 770. 

2942a. .] — In Apr. 1931, resp., the hus- 

band, treated petitioner in such a way as to 
terrify her. & she went back to her mother. 
Hhe returned to see resp., but, in effect, he 
told her to clear out. Jn June, 1931, a 
separation agreement was entered into 
between the parties. The husband paid 
about £6 under the deed, & in Oct. 1931, 
disappeared. Petitioner iiad since then sup- 
ported herself & her child : — Held : u|)on all 
the facts, & particularly having regard to the 
fact that the initial break-up of the home was 
due to an act of desertion on the part of 
resp., there was such desertion on the part 
of resp. as would support a petition for 
divorce founded on desertion for a periof of 
more than three years immediately preceding 
the presentation of the petition.— Tate v. 
Tate, [19381 4 All E. R. 294 ; 82 Sol. Jo. 
934. 

2942b. Resumption of cohabitation.] — 

In a deed of separation, acknowledged at the 
time of its execution in 1932 by husband & 
wife as temporary, it was provided that if 
they became reconciled & returned to cohabi- 
tation the deed should become void. Marital 
intercourse took place on a number of 
occasions afterwards, but in Feb. 1935, the 
husband manifested his desire to have no 
more to do with his wife, <fc married relations 


were not resumed thereafter. In Nov. 1938, 
the wife petitioned for divorce on the ground 
of desertion : — Held : the acts of intercourse 
were evidence of a resumption of cohabitation 
sufficient to put an end to the deed, & the 
wife was entitled to a decree nisi on the 
ground of desertion since Feb. 1935 . — Eaves 
v. Eaves, [1939] P. 301 ; [1939] 2 All E. R. 
789 ; 161 L. T. 119 ; 55 T. L. R. 706 ; 83 
Sol. Jo. 549. 

2945. Add. Annotation : — Consd. Pardy v. Pardy, 
[1939] P. 288. 

2948. Add. Annotation : — Consd. Watson v . Wat- 
son, [1938] 3 All E. R. 770. 

2949. Add. Annotations : — Consd. Watson v. Wat- 
son, [1938] 3 All E. R. 770. Refd. Pardy v. 
Pardy, [19391 P. 288. 

2952a. .] — Petitioner & resp. 

separated in 1932 under a deed of separation 
whereby resp. covenanted to pay petitioner 
the sum of 30s. per week. He paid this sum 
for about a month & thereafter made no 
further payments. The parties had, while 
living together, kept a public -house, & after 
’ the separation petitioner took the licence of 
* another public-house in order to support 
' herself & her child. During their married 
life resp. drank heavily, but had many times 
made promises, which proved quite illusory, 
to give up drink. After the separation be 
saw petitioner on various occasions & made 
promises or suggestions to return, but they 
were quite fantastic, & were never carried 
beyond mere suggestion : — Held : although 
the fact that payments under a deed of 
separation have ceased is not sufficient 
evidence of repudiation of the deed, the 
further facts proved here showed a repudia- 
tion, & desertion had been proved. — Rat- 
cliffe v. Ratcliffe, [1938] 3 All E. R. 41 ; 
54 T. L. R. 793 ; 82 Sol. Jo. 455. 

Annotations : — Consd. Pardy v. Pardy, [1939] P. 288 ; Tato 
v. Tato, [1938] 4 All E. K. 264. 

2952b. .] — On a wife’s undefended 

petition for divorce on the ground that the 
husband had deserted her without cause for 
a period of at least three years immediately 
preceding the presentation of the petition, it 
appeared that the parties had entered into a 
deed of separation in 1932, but that no pay- 
payment had ever been made under the deed, 
& that the husband had treated it as a 
nullity : — Held : the desertion had con- 
tinued, notwithstanding the execution of the 
deed. — Starkey v. Starkey, [1938] 3 All 
E. R. 773 ; 108 L. J. P. 1 ; 159 L. T. 490 ; 54 
T. L. R. 1117 ; 82 Sol. Jo. 745. 

2952c. •] — Applt. & her husband, 

resp., were married on Sept. 29, 1928. They 
went to live at the house of resp.’s parents. 
Alm ost from the first the husband neglected 
his wife & drank rather heavily. On May 30, 
1932, they executed a deed of separation, one 


of such desertion. — A mos v. Amos 
(1937), V. L. R. 257 ; 43 Argus L. R. 
335.— AUS. 

2941 li. Deed not acted upon .] — 

Proposition, that, when a deed of 
separation is treated as a nullity or 
Bet at nought, & the spouse who 
repudiates it persists In leaving the 
other as if deserted, the former is from 
that time guilty of desertion, doubted. 
— Doqgett v. Hogkjktt, [19261 V. L. R. 
505 ; 48 A. L. T. 62 ; (1926) Argus 
L. R. 330.— AUS. 


PART XIII. SECT. *6, SUB-SECT. 8.— 
B. (f). 

2933 it. .V— Lee e. 

Lee, 11927) 1 D. L. R. 94 ; 59 O. L. R. 
561— CAN. 

PART XIII. SECT. 6, SUB-SECT. 8.— 

B. (g). 

2940 li. J — A divorce refused, 

on the ground that, a separation agree* 
ment prevented a finding of deser- 
tion. 


in an action for divorce the existence 
of a separation agreement is not to be 
disrognrded by the ct. merely because 
deft, does not set it up as a bar. — 
Walsh v. Walsh & Kirkland, [1925] 
2 D. L. R. 794 ; B925] 1 W. W. R. 
951 : 19 Sask. L. R, 509.— CAN. 

2940 HI. .) — An agreement to live 

apart entered into more than three 
years after the commencement of 
desertion, is not, In the absence of a 
condition barring proceedings, any bar 
to a petition for divorce on the ground 
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of the terms of which was that the husband 
should pay applt. £1 5a. a week. He ceased 
to make these payments in Sept, of that year, 
A the last payment of any kind that he made 
to her was on Nov. 5, 1934. In July, 1935, 
A on several subsequent occasions, applt. 
committed adultery. On July 5, 1937, applt. 
met resp. by appointment A made it clear to 
him that she wanted him to provide a home for 
her, but he made no offer whatever : — Held : 
resp. had repudiated the deed of separation, 
applt. had acquiesced in such repudiation, A 
therefore, she was entitled to the decree she 
asked for. — Pardy v. Pardy, [1939] P. 288 ; 
[1939] 3 All E. R. 779 ; 161 L. T. 210 ; 55 
T. L. R. 1037 ; 83 Sol. Jo. 714, C. A. 

2952d. .] — Norman v. Norman 

(1939), 83 Sol. Jo. 340. • 

Annotation -Consd. Clark v. Clark (No. 2), [1939] P. 257. 

2952e. Deed entered into while living 

apart.]— A married couple entered into a 
deed of separation after the husband had 
deserted the wife, & the fact of such desertion 
was recited in the deed. The terms of the 
deed were not carried out by the husband. 
The wife nine years after the execution of 
the deed prayed for divorce on the ground of 
desertion : — Held : as the husband deserted 
the wife before the execution of the deed A 
its terms were not observed by him, A 
petitioner did not seek to enforce it, the 
execution of the deed was merely an incident 
in the desertion, & the husband’s desertion 
continued for three years & upwards im- 
mediately preceding the presentation of the 
petition, & the wife was entitled to a decree. 
The ct. must consider a deed of separation 
as a possible bar to a decree in such a suit/ 
although it is not set up by resp. — Watson 
v. Watson, [1938 J P. 258 ; [1938] 3 All E. R. 
770 ; 159 L. T. 523 ; 54 T. L. R. 1117 ; 82 
Sol. Jo. 714. 

Annotation : — Consd. Pardy v. Pardy, [1939] P. 288. 

2952f. Action on deed.] — About two 

years after entering into a deed of separation 
a husband allowed the payments which he 
had covenanted to make to his wife to fall 
into arrear. The wife sued for arrears due 
under the deed & in Aug. 1935, recovered 
judgment, which she was unable to enforce. 
The wife more than three years later peti- 
tioned for divorce on the ground of 
desertion, alleging that the deed was a sham 
& had been repudiated : — Held : the wife 
had made a conclusive election to treat the 
deed as subsisting by suing A recovering 
judgment on it, A subsequent events did not 
justify the ct. in the interference that the hus- 
band had had the intention to desert his 
wife for the three years next preceding the 
wife’s petition. — Clark v. Clark (No. 2), 
[1939] P. 257 ; 11939] 2 All E. R. 392 ; 108 
L. J. P. 117 ; 83 Sol. Jo. 381. 

2952g. Failure to allow access to child.] — 

Resp. deserted the petitioner in Dec. 1931, A 


thereafter petitioner, primarily on account 
of the child of the marriage, entered into a 
separation agreement whereby ho agreed to 
pay a weekly sum for the support of resp. 
A the child. /The agreement provided that 
petitioner should have access to the child 
at places he should reasonably select, A at 
least once a week. Thereafter resp. made 
various excuses for not allowing petitioner 
access to the child, A in twenty-seven weeks 
he saw the child only about twelve times, 
A then for a few minutes A in the presence 
of resp. at places selected by her. In Aug. 
1932, alleging that there had been a breach 
of the agreement for access, he withheld 
further payments under the agreement, A the 
wife thereafter refused to allow him to see 
the child. She also refused an invitation 
which he made to return to him A start 
again. The present petition for divorce 
alleged desertion for a period of three years 
prior to the presentation of the petition : — 
Held: (1) the provision in the separation 
agreement as to access was a condition which 
went to the root of the contract, A resp. 
by her action had committed a breach of 
this fundamental condition ; (2) petitioner 

accepted the breach as a repudiation of the 
agreement by resp., A, as resp., thereafter 
had categorically refused to return, petitioner 
was entitled to a decree on the ground of 
desertion. — S tocklky v. Stookley, [1939] 
2 All E. R. 707 ; 83 Sol. do. 526. 

2954. Add. Annotation : — Refd. Matthews v. 

Matthews (1932), 48 T. L. R. 511. 

2956. Add. Annotation : — Refd. Matthews v. 

Matthews, [1932] P. 103. 

I 2960. Add. Annotations : — Consd. Statham v . 
Statham, [1929] P. 131. Refd. Welton v. 
Wei ton, [1927] P. 162. 

2973a. Separation based on mistaken belief o* 
invalidity of marriage — Revival of right to 
cohabitation by proceedings for maintenance.] 

— The parties were married in England in 
1912. In 1913 the husband left the wife A 
they formally separated in 1914 by con- 
sent under an agreement which at the time 
both believed to be valid, the wife receiving 
a sum of money in full satisfaction of all 
claims on the husband. Thereafter there 
was no change in the marital relations of the 
parties inter se A they remained apart A the 
husband later went through a form of mar- 
riage with another woman. The agreement 
was based upon the mistake of law that the 
marriage had been invalid by reason of it 
not complying with the law of the foreign 
domicil of the husband, A in 1929, in pro- 
ceedings in which an order for maintenance 
of the wife made by a ct. of summary juris- 
diction was upheld by a Divisional Ct., the 
agreement was held to be illegal. In 1934 the 
wife, relying on this decision A on the footing 
of her resulting right to cohabitation, sued 
the husband, who had returned to England, 
for judicial separation on the ground of 


desert. ] — Petition by wife tor dJssolu- 
tion of marriage on the ground of the 
husband’s desertion : — Held : desertion 
begin* when the Intention to desert la 
complete. & in thin cane there never was 
any intention on the part of the husband 
to desert hi* wife. — Little t>. Little 
(1927), 30 W. A. L. R 60.- AUS. 


PART XIII. SECT. 5, SUB-SECT 8.— 
C. 

2968 1. Failure to obey restitution 
decree — What amounts to . }— Compliance 
with a decree for restitution of con- 
jugal rights Is the aggregate effect of a 
great number of acts & consists in a 
course of behaviour, A the acts & con- 
duct of the spouse bound to obey must 
not be opposed or repugnant to the 


maintenance of the matrimonial re- 
lationship. Sexual intercourse is not 
necessary to obedience, but Its refusal 
is a matter material to be considered. — 
Bartlett v. Bartlett (1934), 50 
C. L. R. 3.— AUS. 

RT XIIL SECT. 6, SUB-SECT. 8.— 
D. (a). 

64 I. From time of intention to 

35 



Cases 2978a— 2977b. English and Empire Digest Supplement. 


desertion. In discussing the definition of 
desertion in Fitzgerald v. Fitzgerald (1869), 
L. R. 1 P. & M. 694, 698, & similar cases & 
with reference to the necessary cessation of 
an existing state of cohabitation to con- 
stitute desertion, the ct. doubted whether 
time had ever ceased to run for the purpose 
of two years’ desertion from 1913 onwards 
owing to the illegality of the agreement made 
in 1914, but : — Held : the wife, having re- 
asserted her rights in 1929, the husband had 
now been guilty of desertion for not less than 
two years during the period since 1913. — 
Papadopoulos v. Papadopoulos, [1936] P. 
108 ; 106 L. J. P. 21 ; 164 L. T. 242 ; 62 
T. L. R. 190 ; 80 Sol. Jo. 66. 

Annotation : — Retd. Jordan v. Jordan, [1930] P. 239. 

2973b. Refusal to return.] — Sifton v, Sifton, 
No. 2771b, ante . 

2976. Add. Annotation : — Distd. Williams v. Wil- 
liams, [1939 J 3 All E. R. 826. 

2976a. .] — In Sept. 1934, resp. left petitioner 

in circumstances which clearly constituted 
desertion. In Jan. 1936, he was sentenced 
to three years’ penal servitude. He was 
released in July, 1937, but did not return to 
petitioner. The petition was for divorce on 
the ground of desertion for more than three' 
years immediately preceding the presenta- 
tion of the petition : — Held : as the husband 
left the wife, clearly intending to desert her, 
beforo he was imprisoned, & * 'id not return 
to her upon his release, desertion was proved 
for the necessary statutory period. — W il- 
liams v. Williams, [1938] 4 All E. R. 445. 

2975b. During insanity.] — Upon this petition, 
presented on Apr. 26, 1938, it appeared that 
the parties were married in 1901 & that the 
wife deserted the husband in 1905. In 
Dec. 1936, the wife was certified as insane. 
There was medical evidence that she was not 
capable of forming any reasoned judgment 
on the question of desertion : — Held : the 
insanity raised a presumption that the wife 
was no longer capable of forming a reasoned 
judgment on the matter of her relations with 
her husband. This presumption might be 
rebutted by proof that she still retained a 
rational intention to desert her husband, but, 
in the circumstances, there was no such proof, 
& no decree could be granted. — Bennett v. 
Bennett, 1 1939] I\ 274 ; [1939] 2 All E. R. 
387 ; 108 L. J. 1*. 119 ; 161 L. T. 96 ; 55 

T. L. It. 022 ; 83 Sol. Jo. 441. 

Annotation ; — Consd. Williams <\ Williams, [19391 3 All E. H. 

825. 

2975c. .] — (3) Whore on a wife’s petition for 

divorce on the ground of desertion it was 
established that since the original desertion 
& for some three years preceding the petition 
the husband had been under restraint at a 
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297ft i. During imprisonment — Afani- 
fest intention to desert .) — A husband, 
who was married In July, 1916, lived 
with his wife for six weeks, & thereafter 
did uot live with her again for over 
three years. In Nov. 1919, he met her 
accidentally & lived with her for a few 
days, & then he went abroad to take 
up an appointment. On the voyage 
out he wrote informing her that the 
appointment had been cancelled. 
Thereafter he never lived with his 
wife or communicated with her again. 
From Apr. 1920 till June 1923 he 
was in prison, Sc in Oot. 1923 he was 


mental home, the ot. held that the husband 
was quite incapable of any such mental or 
moral activity as would show his intention 
to continue to desert his wife. Therefore the 
petition failed. 

(2) Magistrates should fix the date of de- 
sertion when granting a maintenance order 
on that ground. 

Williams v. Williams, [1939] P. 366 ; 
[1939] 3 Ail E. R. 826 ; 108 L. J. P. 140 ; 
161 L, T. 202 ; 55 T. L. R. 1040 ; 83 Sol. Jo. 
700, C. A. 

2975(1. .] — The husband petitioner for divorce 

relied upon the desertion of resp. without 
cause for at least three years immediately 
preceding the presentation of the petition. 
On Jan. 21, 1931, resp. deserted her husband 
without cause, & on Mar. 7, 1937, just more 
than a year before the presentation of the 
petition, she was certified as a lunatic, & 
she so remained until the presentation of the 
petition. Her condition deteriorated in 
Aug. 1938, & at the time of the hearing she 
was still certified <fc with little hope of 
recovery. It was contended that evidence 
could be given to show that during the period 
of certified lunacy resp. was able to exercise 
such a rational judgment upon the question 
of her relations with her husband as to 
complete a continuous animus deserendi over 
the necessary period, her separation & 
desertion at the outset being proved. For 
resp. it was contended that, in the ease of a 
certified lunatic, the presumption of 
incapacity to form or to have an animus 
deserendi was irrebuttable, & that the 
statutory period of desertion of necessity 
ceased to run at certification : — Held : it 
was not possible to draw an inference as to 
the animus of a person certified as a lunatic, 
& therefore no animus deserendi can be found 
to exist after certification, & the necessary 
period of desertion was not proved. — 
Rushbrook v. Rushbrook, [1939] 4 All E. R. 
73 ; 56 T. L. R. 17 ; 83 Sol. Jo. 946. 

2977a. Absence of non-cohabitation clause — Effect 
of.] — Cooper v. Cooper (1939), 56 T. L. R. 118. 

F. Termination of Desertion. 

(a) In General (p. 319). 

2977b. Petitioner’s adultery.] — If a spouse com- 
mits adultery after he or she has been 
deserted, the desertion is not necessarily 
terminated as a matter of law, regardless of 
the question whether the deserting spouse 
knew of the adultery or whether it had any 
influence on his or her conduct. If it is left 
in doubt whether resp. knew of the adultery 
or, if known, whether his or her conduct was 
affected by it, petitioner would fail to dis- 
charge the burden of proof. The question 
is to be determined according to the cireum- 


unsuceessful suit for divorce by the 
deserting spouse. — W ard t\ Ward 
(1938), V. L. It. 299 ; 44 A. L. It. 493 — 

AUS. 

ak. .] — A married person can- 

not by filing a petition for divorce 
terminate or suspend a period of 
desertion already commenced by that 
person. & the mere pendency of such 
a petition does not preclude the 
innocent spouse from presenting 8c 
maintaining a petition for divorce 
based on that desertion. — Halt. v. 
Hall (1938), 80 C. L. R. 375 ; 12 

A. L. J. 174 ; 44 A. L. R. 453.— AUS. 


again Imprisoned. In Oct. 1925, after 
his release, he wrote to his wife's father 
stating that he was about to go abroad, 
& offering to supply material for 
divorce : — Held : pursuer had 

relevantly averred desertion com- 
mencing in Nov. 1919 & Including the 
periods of defender’s incarceration, in 
respoct that, when liberated from 
prison, defender had shown no dis- 
position to alter his intention to persist 
In his desertion. — Parker t>. Parkrr, 
[1926] S. C. 574.— SCOT. 

sg. Commencement of suit for divorce, ] 
— Desertion, once commenced, is not 
interrupted by the prosecution of an 
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stances of each case. A spouse cannot be 
heard to say that adultery at which he or she 
connived or to which his or her conduct 
has conduced is a reasonable cause for 
desertion. Where a husband petitioning for 
divorce on the ground of desertion for at 
least three years immediately preceding the 
presentation of the petition had himself 
committed adultery within the three years 
period, he was granted a decree nisi in the 
exercise of the discretion of the ct. — Herod v. 
Herod, [1939] P. 11 ; [1938] 3 All E. R. 
722 ; 108 L. J. P. 27 ; 159 L. T. 530 ; 54 
T. L. R. 1134 ; 82 Sol. Jo. 065. 


Annotations : — Apld. Eamshaw v. Earnshaw, f 1 939] 2 All 
E. R. 698. Consd. Marthews v. Marthews, [1939J P. 97 ; 
Pardy v. Pardy, fl939] P. 288 : Sifton v. Sifton, f 1939] 
P. 221. Retd. Williams v. Williams, [1939] 3 All E. R. 
825. 


2977c. .] — Resp. had deserted petitioner in 

1921, & in 1933 petitioner engaged a house- 
keeper with whom he entered into adulterous 
relations. In July, 1935, resp. took out a 
summons for neglect, <fe before the magis- 
trates she intimated that she was willing to 
return to her husband, who thereupon sent 
his housekeeper awny. Resp., however, failed 
to return, &, after an interval, the house- 
keeper returned & the adulterous relations 
with her were resumed. The husband 
brought the present petition for divorce, 
alleging desertion for a period of three years 
immediately preceding the presentation of the 
petition : — Held : approving Herod v. Herod , 
[1939] P. 11 ; Digest Supp., petitioner’s 
adultery had clearly had no influence on the 
mind of resp., & the period of desertion h*»d, 
therefore, not been interrupted by it. Con- 
sequently, petitioner was entitled to a decive 
nisi. — Earnshaw v. Earnshaw, [1939] 2 
All E. R. 098 ; 83 Hoi. Jo. 490. C. A. 

2980. Add. Annotations : — Refd. R. v . Middlesex 
Justices, Ex p. Bond, [1933] 1 K. B. 72 ; 
Higgs v. Higgs, [1935] P. 28. 

2981. Add. Annotations : — Consd. Jordan v. Jor- 
dan, [1939] P. 239. Refd. Chapman v. Chap- 
man & Thomas, [1938] P. 93. 

2984. Add. Annotations : — Consd. Sandler v. 
Sandler, Davies & Johnstone, [1934] P. 149. 
Refd. Cohen v. Cohen, [1939] 2 All E. R, 590. 

2986. Add. Annotations ; — Dlstd. Chapman v. Chap- 
man & Thomas, [1938] P. 98. N.F. Johnson 
v. Johnson, [1938] 3 All E. R. 705. Consd. 
Bush v. Bush, [1939] P. 142. Folld. Cohen 
v. Cohen, [1939] 2 All E. R. 590 ; Marthews 
v. Marthews, [1939] P. 97. Refd. Jordan v. 
Jordan, [1939] P. 239 ; Milbank v. Milbank, 
[1039] 3 All E. R. 940. 

2987a. .]— A husband, in Feb. 1937, pre- 

sented a petition for judicial separation on 
the ground of desertion &. without taking any 
further steps, had it dismissed in Jan. 1938. 
Immediately afterwards he petitioned for 
divorce on the ground of desertion for at 
least three years immediately preceding the 
petition, in pursuance of Matrimonial Causes 
Act, 1937, s. 2 : — Held ; the wife’s desertion 
which had begun in Oct. 1934, ceased on the 
presentation of the first petition in 1937, 
inasmuch as, on the presentation of a peti- 
tion for divorce or judicial separation, there 
is a temporary & quite considerable change 


in the duties appertaining to the marriage 
state & at least an interregnum is created in 
the running of the period of desertion. — 
Marthews v. Marthews, [1939] P. 97 ; 
[1938] 4 All E. R. 377 ; 108 L. J. P. 41 ; 100 
L. T. 297 ; 55 *T. L. R. 101 ; 82 Sol. Jo. 953. 

Annotations : — Folld. Bash v. BuBh, [1939] P. 142. Distd. 

Gibbs-Smith v. Gibbs-Smith, [1939] P. 170. Folld. 

Jordan v. Jordan, [1939] P. 239 ; Walton v. Walton, 

[1939] P. 104. 

2987b. ,] — Where a wife’s petition for 

divorce on the ground of desertion had been 
preceded, fourteen months previously, by a 
petition by her for divorce on the ground of 
adultery, & the first petition had been dis- 
missed on her application shortly before 
she presented the second petition, the refusal 
of the registrar to give a certificate for setting 
down the cause for trial was upheld on appeal, 
on the ground that in law there can be no 
desertion when the legal obligation upon the 
spouses of living together has been suspended 
by a previous petiiion presented within the 
three years period. — Walton v. Walton, 
[1939] P. 104 ; [1938 ] 4 All E. R. 382 ; 108 
L. J. P. 44 ; 55 T. L. R. 103 ; 82 Sol. Jo. 
954. 

Annotations: — Folld, Bush v. Bush, H939] P. 142. Dlstd. 

Gibbs-Smith v. Gibbs-Smith, [1939] 1 All E. R. 332. 

Folld. Jordan v. Jordan, [1939] P. 239. 

2987c. .] — Where a wife had presented 

a petition for divorce in J 030 on the ground 
of alleged adultery, but had not pursued it 
after the husband filed an answer denying 
. the charges, <te in 1938 procured its dismissal 
in order to present a fresh petition for 
divorce on the ground of desertion -if eld : 
following Marthews v. Marthews , [1930] P. 
07 ; Digest Hupp., that, so long as the 
decision of the Ct. of Appeal in Stevenson v. 
Stevenson , [1911] P. 191; 27 Digest 320, 
29S6, stood, it was impossible for desertion 
to continue during a period for which the 
same party’s petition for divorce was on the 
file of the ct.— Bush v. Bosh, [1939] P. 142 ; 
[1938] 4 All E. R. 598 ; 108 L. J. P. 40 ; 55 
T. L. R. 194 ; 83 Hoi. Jo. 10. 

Annotations: — Consd. Gohon v. Cohen, [1939] 2 All E. R. 

39, n. ; Gibbs-, Smith v. Gibbs-Smith (1939), 108 L. J. I*. 

HI. Dlstd. Jordan v. Jordan, [1939] P. 239. 

2987d. .} — Where a spouse presents a 

petition for divorce on the ground of alleged 
adultery & it remains on the file of the ct., 
though never served on resp., such petition 
does not prevent desertion by resp. from con- 
tinuing to run, & the petitioning spouse is 
entitled, on a fresh petition, to a decree of 
divorce on the ground of desertion without 
cause for a period of at least three years 
immediately preceding the presentation of 
the fresh petition, notwithstanding that tin* 
previous petition has remained on the die 
until within a few days before the fresh 
petition is presented. — Gibbs-Smith v. Gibbs- 
Smith, [1939] P. 170; [1039] 1 All E. R. 
332 ; 108 L. J. P. 81 ; 100 L. T. 304 ; 55 
T. L. R. 349 ; 83 Hoi. Jo. 200. 

Annotations .’—Consd. Terry r. Terry, [1939] 3 All E. R. 

546. Refd. Jordan v. Jordan. |1930j P. 239. 

2987e. .] — A wife praying f'or the dis- 

solution of her marriage' on the ground of 
desertion had previously petitioned for a 
decree of nullity on the ground of her hus- 
band’s alleged incapacity. The previous 
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petition liad not been proceeded with, &, 
after the proceedings had been dropped, the 
parties had resumed cohabitation for a time. 
The wife had instructed her former solr. to 
take steps to have the previous petition dis- 
missed, but in fact it remained on the file 
up to a week before the presentation of the 
petition for divorce : — Held : the right way 
to regard the question whether the presence 
on the file of the nullity petition had the effect 
of an order on the spouses to keep them apart 
so as to bar continuing desertion was to treat 
the matter as though it were pleaded. The 
husband was not entitled to take advantage 
of the fact of the existence on the file of the 
ct. of the nullity petition, of which he was 
wholly ignorant, which did not affect his 
conduct in the least and which, even if he 
had known it, he disregarded for the purpose 
of enjoying the society of his wife. Petitioner 
was entitled to her decree. — Lynch v . Lynch, 
[1939] P. 355 ; [1939] 2 All E. R. 593 ; 161 
L. T. 120 ; 55 T. L. R. 682 ; 83 Sol. Jo. 480. 

2987f. .] — Petitioner sought a divorce 

on the ground that her husband had deserted 
her for a period of at least three yearB 
immediately preceding the presentation of 
her petition, which was dated Mar. 2, 1938. 
The husband had deserted petitioner in 
1925. On Mar. 21, 1930, petitioner had 
presented a petition for divorce based on 
adultery, which petition was dismissed on 
May 14, 1937, on her ap dication. She 
presented a further petition on May 25, 1937, 
also founded on adultery, which petition was 
dismissed on Mar. 1, 1938, on her application. 
Both these earlier petitions had been served 
on reap. :—Held : the presentation of the 
earlier petitions, & their continuance on the 
files of the ct., prevented the period of 
desertion from running. — Cohen v. Cohen, 
[1939] 2 All E. R. 596 ; 108 L. J. P. 102 ; 55 
T. L. R. 707 ; 83 Sol. Jo. 416, C. A. 

Annotation Consd. Milbank v. Milbank, [1939] 3 All E. R. 

940. 

2987g. .] — Petitioner’s wife deserted him 

in 1929. In Apr. 1936, the wife, in collusion 
with the husband, presented a petition for 
divorce on the ground of his adultery, & 
this petition remained on the file until dis- 
missed on the wife’s application on Apr. 28, 
1937. On Aug. 26, 1938, the husband pre- 
sented the present petition for divorce on the 
ground of his wife’s desertion for three years 
immediately preceding the presentation of 
this petition : — Held : as the earlier petition 
had been presented in collusion with the 
husband, he was precluded from saying that 
a state of desertion continued during the 
period that that petition was on the file, & 
the present petition based on desertion must 
therefore be dismissed. — Milbank v. Mil- 
bank, [1939] P. 401 ; [1939] 3 All E. R. 946 ; 
108 L. J. P. 122 ; 55 T. L. R. 1086 ; 83 Sol. 
Jo. 748. 

2995. Add. Annotations : — As to ( 1) Consd. Hyman 
v. Hyman, Hughes v. Hughes (1928), 139 
L. T. 416 ; Russell (Countess) v. Russell 
(Earl), [1935] P. 39 ; Bush r. Bush, [1939] 
P. 142. Retd. Statham v . Statham, [1929] P. 
131 ; Cohen v. Cohen, [1939] 2 All E. R. 
596 ; Herod v. Herod, [1939] P. 11 ; Spence 
v. Spence, [1939] 1 All E. R. 52. Generally , 
Refd. Whittaker v. Whittaker, [1939] 3 All 
E. R. 833. 


2999a. -A — Under Summary Juris- 

diction (Married Women) Act, 1895 (c. 39), 
justices are empowered on the application 
of a wife to make an order containing a pro- 
vision that the applicant be no longer bound 
to cohabit with her husband, & this provision 
while in force has the effect in all respects 
of a decree of judicial separation on the 
ground of cruelty. But where the wife’s 
application is based upon a charge of desertion 
only, such a clause should not be inserted in 
the order, inasmuch as it prevents the 
continuance of desertion in strict law after 
the date of the order. In the present case 
the wife was granted a separation order 
on the ground of desertion, & the non- 
cohabitation clause was inserted in the 
order : — Held : the justices were entitled 
to find as they did, but were wrong in allowing 
the non-cohabitation clause to be included 
in the order. In cases of cruelty it might 
be necessary for the protection of the wife, 
but that was not so in cases of desertion ; 
& the non-cohabitation clause was struck 
out. — Sayers v. Sayers (1929), 93 J. P. 72 ; 
27 L. G. R. 366, D. C. 

2999b. Matrimonial Causes Act, 1937 

* (c. 57).] — Where a husband petitioned for 

divorce in 1935 & the wife filed a further or 
supplemental answer in Jan. 1938, praying 
for divorce on the ground of desertion for at 
least three years immediately preceding the 
filing of the further answer, the wife was 
granted leave at the hearing to present & 
serve forthwith a petition containing the same 
charges as in her further answer : — Held : 
(1 ) the charges of adultery on either side were 
not established ; (2) the further answer, 

being supplemental to the answer, was part 
of the original answer, on the authority of 
Sandler v. Sandler , [1934] P. 149 ; Digest 
Supp., & therefore could not be the subject 
of relief under the Matrimonial Causes Act, 
1937 (c. 57) ; (3) the charge of desertion 
against the husband since June, 1933, was 
made out ; (4) the desertion continued till the 
presentation of the wife’s cross -petition, & the 
period of desertion continued to run against 
the husband despite the presentation of his 
divorce petition, & nothing which the wife did 
by the presentation or prosecution of her pro- 
ceedings altered that position ; (5) the wife 
was accordingly entitled to a decree of divorce 
under Matrimonial Causes Act, 1937 (c. 57). 

Scmble : a decree of divorce may be 
pronounced on the ground of desertion, part 

0 which ran before Jan. 1, 1938, the date 
on which the Matriominal Causes Act, 1937 
(c. 57), came into operation.— Chapman v. 
Chapman & Thomas, [1938] P. 93 ; [1938] 

1 All E. R. 635 ; 107 L. J. P. 30 ; 158 L. T. 
424 ; 54 T. L. R. 462 ; 82 Sol. Jo. 216. 

Annotation: — Refd. Milbank v. Milbank, [1939] 3 All 

E. R. 946. 

2999c. Petition abandoned.] — The wife 

deserted her husband in Nov. 1933. On 
Sept. 18, 1937, the husband presented a 
petition for judicial separation based upon his 
wife’s desertion for more than two years. 
After the wife had entered an appearance, the 
husband withdrew the petition. On Feb. 10, 
1938, the husband presented a petition for 
divorce based upon his wife’s desertion for 
three years immediately preceding the pre- 
sentation of the petition. It was suggested 
that, upon the authority of Stevenson v. 
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Stevenson, [1911] P. 191 ; 27 Digest 320, 
2986, the second petition would not lie : — 
Held : as the Matrimonial Causes Act, 1937 
(c. 67), s. 6, enacted that the petition would 
not be barred if the previous petition had 
been prosecuted to a decree, it was not barred 
by the abandoned proceedings. — Johnson v. 
Johnson, [1938] 3 All E. R. 706 ; 169 L. T. 
489 ; 64 T. L. R. 1120 ; 82 Sol. Jo. 098. 

Annotation : — Reid. Bush v. Bush, [1939] P. 142. 

2999(1. “ Institution of proceedings ” — Mean- 

ing of.] — Resp. deserted his wife on Jan. 27, 
1934. On Jan. 28, 1937, she instituted pro- 
ceedings in a ct. of summary jurisdiction, & 
on Feb. 3 following, obtained a separation 
order. She subsequently presented this peti- 
tion for divorce on the ground of desertion 
for a period of three years immediately 
preceding the presentation of the petition : — 
Held : on the true construction of Matri- 
monial Causes Act, 1937, s. 0 (3), the date of 
the institution of the proceedings was the 
date of the issue of the summons, & not the 
date on which the order thereon was made, & 
the date of the issu 3 of the summons was the 
terminal date which concluded the period 
of desertion. Desertion for the statutory 
period had, therefore, been proved. — Terry 
v. Terry, [1939] 3 All E. R. 540 ; 83 Sol. Jo. 
588. 


2999e. — — — Petition dismissed — No resumption 
of cohabitation for over 3 years.] — On a 

husband’s petition for divorce on the ground 
of desertion within Matrimonial Causes Act, 
1937, it was established that the wife deserted 
him in 1932, & in the following year jhw filed 
a petition for divorce on the ground of her 
alleged adultery. She denied the charges 
prayed for divorce on the ground of his 
alleged adultery. The petition was dismissed 
& the cross-charges failed in Oct. 1934. The 
husband filed the present petition in Jan. 
1938 : — Held : the institution & prosecution 
of the previous proceedings by the deserted 
spouse did not absolutely terminate the 
offence of desertion, but merely precluded 
him from asserting that a period of desertion 
ran during the pendency of those proceed- 
ings ; as a matter of - law, the con- 
tinued absence of the other spouse could re- 
assume the quality of desertion after the 
suspensory bar had been removed by the 
termination of the suit, although there had 
been no resumption of cohabitation. There 
was no presumption that the desertion sur- 


vived the termination of the suit. On the 
other hand it was not, as a matter of law, a con- 
dition precedent to the revival or continuance 
of the original desertion, after the earlier 
proceedings were disposed of, that some steps 
had been taken by petitioner towards bringing 
about a resumption of cohabitation. It must 
depend on the circumstances whether it was 
necessary that petitioner should take any, 
& what, steps to that end. A decree nisi 
was pronounced. — J ordan v. Jordan, [1939] 
P. 239 ; [1939] 2 All E. R. 29 ; 108 L. J. P. 
104 ; 100 L. T. 308 ; 55 T. L. R. 540 ; 83 
Sol. Jo. 300. 

Annotation Consd. Pardy v. Pardy, [1939] P. 288. 

3001. Add. Annotation : — Reid. Lynch v. Lynch 
(1933), 78 Sol. Jo. 30. 

3008. Add. Annotation : — Consd. Herod v. Herod, 
[1938] 3 All E. R. 722. 

3010a. False assertion of pregnancy .1 — 

On an application by a wife against her 
husband for an order for maintenance on the 
ground of desertion, the justices have no 
discretion to refuse an order on the ground 
that the wife had deceived the husband 
into marrying her by an untrue statement 
that she was pregnant. — Dawson v . Dawson 
(1929), 93 J. P. 187 ; 45 T. L. R. 397 ; 73 
Sol. Jo. 307 ; 27 L. G. R. 308, D. C. 

Sub-sect. 9.— Insanity. 

3015a. Matrimonial Causes Act, 1937 (c. 57), s. 3 — 

' Incurable — What amounts to.] — A wife, at 
the date of the husband’s petition, was in her 
eightieth year, the marriage having taken 
place in 1878, & since 1887 had been under 
care & treatment under several reception 
orders for periods varying from a few days to 
the last continuing period of upwards of eight 
years : — Held : the wife resp. was incurably 
of unsound mind of by no means a violent 
or extreme kind ; & on the facts of the case 
there was no distinction between “ incur- 
ably ” & 44 irrecoverably ” of unsound mind. 
— SWETTENHAM V. SWETTENHAM, [1938] P. 
218 ; [1938] 3 Ail E. R 183 ; 107 L. J. P. 
148 ; 54 T. L. R. 903 ; 82 Sol. Jo. 525. 

3015b. .] — Where, on a petition for 

divorce on the ground of incurable unsound- 
ness of mind, it has been decided that resp. is 
of unsound mind & that that unsoundness of 
mind is incurable, the ct. is not concerned 
with the degree of unsoundness save in so 
far as it is tested by the statutory test of care 
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G. (o). 

80081. What is " reasonable cause 
Conduct faUint; short of matrimonic 
^ffcnce--Not mere frailty of temper c 
habita. ] — Mere Infirmity of tempe 
accompanied by the free use or 
vulgar & abusive tongue, an occasions 
resort to physical violenoe not dlrecte* 
against the person of her husband £ 
futile threats of bodily harm to him 
a-re not sufficient to justify a husband’ 
desertion of his wife. — C larke t 
Clarke (Alta.). [1928] 1D.L.R 249 
[1927] 3 W. W. R. 728.— CAN. 


s 1. .] — N. H. brought 

& petition for divorce against her hus- 
band on the ground of desertion. It 
appeared that subsequently to the 
commencement of the desertion alleged 
she had committed adultery. It did 
not appear that the resp. knew of the 
adultery before the commencement of 
the suit. He did not enter an appear- 
ance nor appear at the hearing: — 


Held : as the adultery was not in any 
way connected with the continuance 
by the resp. of his desertion of peti- 
tioner It did not afford him any “ just 
cause or excuse ” for continuing to 
desert her. — Hopkins-* v. Hopkins, 
[1930] V. L. R. 218 ; 42 Argus L. R. 
328.— AUS. 

• ii. Petitioner's cruelty .) — Soon 

after the marriage of tbe parties in 
1923 the husband was guilty of acts of 
cruelty to the wife, which resulted In 
permanent injuries to her. Following 
on this conduct tbe wife left her 
husband In Feb. 1923, & although ho 
repeatedly requested her to return to 
him, she did not do so. The husband 
petitioned for divorce on the ground 
of desertion : — Held : the husband 
must be presumed to have intended 
the consequence of hiB acts ; by bis 
conduct he had compelled his wife to 
leave him, & his petition must be 
dismissed. — Lawrence v. Lawrence 
(1929), W. A. L. R. 86.— AUS. 


• ill. Charyes of adultery by 

husband .] — A wife Is justified In 
refusing to livo with her husband & In 
claiming alimony when he persists 
in charges of adultery which have been 
rejected by the ct, — Crowder v. 
Crowder, [19381 2 D. L. R. 767. — 
CAN. 


PART XIII. SECT. 6, SUB-SECT. 9. 

3015a I. Effect of hospital ceasinf to 6e 
such .) — Where a reap, to a sniff “ ,r 
dissolution on the ground of insanity 
is received into a hospital for the Insane 
within Lunacy Act & during the 
statutory period required for divorce 
by Marriage Act, 1928, it ceases to be 
a hospital for the insane within that 
meaning, his continued detention there 
cannot he relied upon for the purpose 
of completing such period. — S. v. o. 
(1938), V. L. R. 237 ; 44 A. L. R. 447.-— 
AUS. 
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& detention for the requisite period. If the 
patient is still under certification, the ct. 
need not be satisfied at the time of the hearing 
that the unsoundness of mind is such as 
must at that moment lead to a fresh certi- 
fication. On such a petition it is the duty 
of the guardian ad litem of resp. to take every 
proper Sc legitimate step for resp.’s repre- 
sentation, A, if there is no independent person 
connected with the patient to undertake 
that function, it is the established practice 
of the ct. that the Official Solr. should do so. 
It is necessary in such cases to keep the 
functions of guardian ad litem & receiver of 
the patient’s estate completely distinct, A, 
whenever possible, a person independent of 
the mere receivership, unless the receiver be 
the Official Solr., should be appointed 
guardian ad litem , if such a person is available. 

Rule fi4, sub-r. (4) of the Matrimonial 
Causes Rules, 1937, which regulates ( inter 
alia) the question of communicating to or 
withholding from an alleged insane resp. the 
contents of a petition, is not intended to 
apply to a case where a resp. can appreciate 
perfectly what is going on. — Randall v. 
Randall, [1939] P. 131 ; 11938] 4 All E. R. 
090 ; 108 L. J. P. 49 ; 100 L. T. 133 ; 55 
T. L. R. 224 ; 82 Bol. Jo. 1052. 

3015c. Documents relating to patient’s 

medical history — Disclosure by Board of 
Control — Admissibility of copies.] — The Board 
of Control file will be disclosed ,o both parties 
to a petition founded on incurable unsound - 
ness of mind before the hearing, subject to 
considerations of the public interest in any 
particular case. — Re Board op Control, 
[1938] 4 All E. R. 170. 

3015d. Guardian ad litem — Duties of.] — 

Randall v. Randall, No. 3105b, ante. 

301 5e. .] — Upon a petition by a 

husband for divorce on the ground of the wife’s 
incurable unsoundnoss of mind, the guardian 
ad litem, in the present case the Official 
Boh’., had taken steps to ascertain (i) whether 
resp.’s illness had been caused by petitioner, 
(ii) whether petitioner’s conduct was such 
that a cross-petition might be filed, or that 
petitioner ought to file a discretion state- 
ment, (iii) the medical history of resp., 
(iv) petitioner’s means, A (v) an independent- 
medical report on resp.’s mental condition : — 
Held : these inquiries were properly made, A 
petitioner was ordered to pay the costs of the 
Official Solr. — Timins v. Timinh, [1938] i 
All E. R. 180. 

3015f. Who may be appointed. ]- 

Randall v. Randall, No. 3015b, ante. 

3015$. Communication of petition to insane 

respondent.] — Randall v. Randall, No. 
3015b, ante. 

3015h. Effect of temporary absences from 

hospital.] — In a husband’s suit for divorce 
under Matrimonial Causes Act, 1937, on the 
ground of the wife’s incurable unsoundness 
of mind, conjoined with continuous care & 
treatment for five years & upwards im- 
mediately preceding the petition, it was 
established that resp. had been allowed to 
stay with a sister during the last five years 
for periods totalling in all close on a year. 
Her absences from the mental hospital were 
purported to be sanctioned by orders which 
were expressed to be by way of “ provisional 


discharge”: — Held: (1) if satisfied that 
unsoundness of mind exists in an incurable 
form, the ct. is not concerned with the degree 
of insanity, except in so far as it is to be 
inferred from the statutory test of the pre- 
scribed care & treatment *, (2) under the 

lunacy laws there was no such thing as a 
“ provisional discharge ” ; (3) although the 
orders were irregular, resp.’s absences were 
in fact absences “ on trial ” under sect. 55, 
sub-s. (1) of the Lunacy Act, 1890, & accord- 
ingly the reception order remained in force 
at all material times ; (4) the requirement 
of Matrimonial Causes Act, 1937, s. 3 (a), 
that a person of unsound mind shall be 
deemed to be under care Sc treatment while 
detained in pursuance of any order . . . 
under the Lunacy & Mental Treatment Acts, 
1890 to 1930, was not satisfied merely by the 
fact that the reception order was in force 
during the whole of the prescribed period, 
& absence on trial for prolonged Sc indefinite 
periods was not the same thing as actual 
detention under an order which waB being 
enforced. 

, Semble : detention under a reception order 
would not be interrupted by routine outings 
in the daytime, or by an occasional absence 
for three nights or four days under the 
regulations, qp. the de minimis principle. — 
Shipman v. Shipman, [1939] P. 147 ; [1938] 
4 All E. R. 732 ; 108 L. J. P. 09 ; 100 L. T. 
299 ; 55 T. L. R. 273 ; 83 Sol. Jo. 75. 

Annotation : — Reid. Green v . Green, [1939] P. 309. 

3015 J. .] — On a wife’s petition for divorce 

on the ground that her husband was incur- 
ably of unsound mind & had been continu- 
ously under care & treatment for upwards 
of five years immediately preceding the 
petition, it was held that sundry weekend 
absences & an absence of a fortnight in the 
care of a voluntary association, as agent for 
the mental home authority, within such five 
years was no interruption in the detention 
required under Matrimonial Causes Act, 
1937, s. 3 . — Green v. Green, [1939] P. 309 ; 
[1939] 3 All E. R. 89 ; 101 L. T. 253 ; 55 
T. L. R. 839. 

3015k. Maintenance of lunatic wife — Form 

of order.] — The registrar’s report as to the 
maintenance of a lunatic wife recommended 
that the husband should covenant to pay an 
annuity of a stated amount during the joint 
lives of himself & the wife, & should secure 
a named sum for her benefit during her life, 
& that £1,500, being accumulations of the 
wife’s capital in the hands of her receiver, 
should be expended in the purchase of an 
annuity for her benefit. The registrar 
added : “I have endeavoured to ensure that 
she shall have all the care Sc reasonable 
comforts Sc amusements that she has had 
for the last eight years, or is likely to Aeed ; 
& have paid special regard to ensuring the 
continuation of this should the husband 
predecease her.” The husband was nearly 
ninety years of age & the wife nearly eighty 
years of age. It was held that the statement 
of principle by the registrar was the correct 
one to be followed in such cases, & that the 
ct. had power to order a receiver of the 
patient to expend moneys in his hands in the 
purchase of an annuity for the wife. Resp. 
appealed to the Ct. of Appeal. It was 
agreed by both parties that the order made 
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below could not stand, as it exceeded the 
jurisdiction of the ct. in that it purported 
to bind the Master in Lunacy. 

A form of order was agreed, & was approved 
by the Master in Lunacy. It provided 
(i) for a payment of £115 per annum free of 
tax payable monthly ; (ii) that all the 
accumulations of the wife except for £350 
should be used to purchase an annuity ; 
(iii) that the husband should provide such 
sums as might from time to time be required 
to make the income of resp. up to £750 per 
annum ; & (iv) that these payments should 
be secured after the death of the husband by 
an irrevocable charge on the marriage settle- 
ment funds. — SWETTENHAM V. SWETTENHAM, 
[1939] 3 All E. R. 989 ; 65 T. L. R. 801 ; 
83 Sol. Jo. 455, C. A. 


Sub-sect. 10. — Presumption of Death. 

30151. Matrimonial Causes Act, 1937 (c. 57), 
S. 8 (2)— Onus of proof.] — Under Matri- 
monial Causes Act, 1937, s. 8 (2), the fact 
that for a period of seven years or upwards 
reap, has been continually absent from peti- 
tioner & petitionei has no reason to believe 
that resp. has been living within that time, 
is evidence that resp. is dead, until the 
contrary is proved. 

A petitioner for a declaration of presump- 
tion of death of his wife & a decree dissolving 
the marriage could not adduce evidence to 
show that resp. had been living or had died 
within that time, though she had not been 
seen nor heard of for eight years : — Held : 
(1) it was for petitioner to give evidence 
whether he had no reason to believe that h:s 
wife was living within that time, but, as the 
facts as disclosed left the matter one of pure 
speculation, the ct. was entitled to hold that 
there was no reason to believe that she had 
been living within that time, therefore under 
sub-sect. (2) the ct. ought to be satisfied that 
reasonable ground existed for supposing that 
she was dead ; (2) the fact that the wife was 
continually absent from petitioner under a 
deed of separation did not debar petitioner 
from claiming the advantages of the sub- 
sect.— Parkinson v. Parkinson, [ 1939 ] p 


346 ; [1939] 3 All E. R. 108 ; 161 L. T. 251 ; 
55 T. L. R. 860 ; 83 Sol. Jo. 642. 

3019a. Respondent second husband of petitioner — 
First husband having disappeared — Whether 
bar to relief/] — Spurgeon v . Spurgeon 
(1930), 46 T. L. R. 396. 

3022. Add. Annotation : — Reid. Astle v. Astle, 
[1939] 8 All E. R. 967. 

3024. Add. Citations “ affg ., [1892] P. 222 ; 61 
L. J. P. 115.” 

3025. Add. Annotation : — Refd. Astle v. Astle, 
[1939] 3 All E. R. 967. 

3038. Add. Annotation : — Refd. Goldblum v. Gold- 
blum, [1939] P. 107. 

3038a. — — .] — In 1933 a wife petitioned for 
judicial separation, alleging cruelty. In 
1934 a separation deed was executed before 
the petition had come on for hearing. The 
deed provided that tho proceedings should be 
discontinued & that the wife would with- 
draw the petition, which, in the same year, 
was dismissed on her application. The deed 
contained no express provision that tho 
charges of cruelty should be withdrawn. 
In 1938 (the Matrimonial Causes Act, 1937, 
being in force), she petitioned for divorce, on 
the ground only of cruelty ; & tho petition 
repeated the allegations in the petition for 
judicial separation, with one further para- 
graph. An application by the husband to 
dismiss the petition, on the ground that she 
• could not base any proceedings in the Divorce 
Ct. on those allegations, was dismissed by 
Henn Collins, J. : — Held : by the Ct. of 
Appeal, on the true construction of the separa- 
tion deed, the wife had not undertaken either 
to withdraw the charges made in the petition 
for judicial separation, or not to use them 
in subsequent divorce proceedings, & she 
could therefore so use them. — Goldblum v. 
Goldblum, [1939] V. 107 ; [1938] 4 All E. R. 
477; 108 L. J. V. 19; 160 L. T. 56; 55 
T. L. R. 148 ; 82 Sol. Jo. 1008, 0. A. 

3039. Add. Annotations Folld. L. r. L., [1931] 

P. 63. Consd. H r. H , [1938] 3 

All E. R. 415 ; Goldblum v. Goldblum, [1939] 
P. 107. Refd. Russell (Countess) v. Russell 
(Earl), [1935| P. 39. 


PART XIII. SECT. 7, SUB-SECT. 1. 

1 1. Knowledge of impotence .] — 

A woman married a man who was at 
the date of the marriage, & remained 
thereafter. Impotent In consequence of 
paralysis. The parties had cohabited, 
& had occupied the same bed, for two 
months prior to the marriage, & the 
woman was aware of the man's con- 
dition. Her reason for entering into 
the marriage was to obtain support for 
herself & for an Illegitimate child, 
which she had previously had by 
another man. After the marriage the 
parties lived together for over four 
years. In an action of declarator of 
nullity of marriage brought by the 
woman : — Held : she was barred from 
founding on defender's impotency, in 
respect that she entered into the 
marriage in knowledge of it. &, in the 
circumstances of the case, it would be 
inequitable to allow her to found upon 
it.— L. v . L., [1931] 8. C. 477.— SCOT. 


adultery. In a subsequent suit foi 
divorce he proved that his wife <S 
po-resp. had, since the former suit 
left the province Sc were living as mar 
& wife in California ’.—Held : tho dis 
missal of the former suit was not a bai 
to the subsequent suit.— Keslerinc 
c. Kkslering (otherwise Nkvkrka 

L 1927] 4 D * L * H 

767 ; [1927] 3 W. W. R. 273.— CAN. 

PART XIII. SECT. 7, SUB-SECT. 8.— 
A. (bh 

8027 I. Suit for dissolution — Same 
evidence as in former suit— For judicial 
separation .] — A petitioner in the 
absence of any fresh matrimonial 
offenoe. is not entitled to a decree for 
dissolution of marriage upon precisely 
the same grounds as those on which 
she obtained previously Judicial separa- 
tion. — Collins t. Collins (1928), 
I. L. R. 66 Calc. 166.— IND. 


PART XIII. SECT. 7, SUB-SECT. 8.— 

A. (a). 

3026 i. Dissolution suit — Previous 
fuU .) — A former suit for divorce 
brought by pltf. was dismissed on the 
around that by hie wilful neglect of 
his wife he had conduced to her 


»v*l ... ourw CVKJC7ICC as l 

former proceedings for maintenance, h 
A finding on proceedings unde 
Deserted Wives' Maintenance Ac 
R.8.B.R., 1924, that the wife had nc 
committed adultery estops the hut 
baud, on the principle of res judioaU 
from setting up the same alleged ac 


of adultery In a subsequent petition 
for divorce. — Harrap v. Harrap, 
[1935] 1 W. W. R. 729 ; 2 D. L. R. 
810 ; 49 B. O. R. 496.— CAN. 


3082 ii. Previous proceedings 

under Wives ’ & Children's Maintenance 
& Protection Act .] — Scott v. Scott, 
[1937] 1 W. W. R. 376 ; 1 D. L. R. 
796.— CAN. 


sk. Counterclaim for judicial separa- 
tion & alimony — Same evidence- as in 
former suit for same relief.] — In an 
action by a husband for Judicial 
separation the wife counterclaimed for 
Judicial separation Sc alimony, setting 
up, in substance, the same facts as were 
alleged Sc adduced in evidence in a 
former action, In which she, as pltf., 
claimed the same relief against the 
present pltf., but which was decided 
against her. There was no subsequent 
resumption of marital relations or 
other change In circumstances : — Held : 
the husband was entitled to have 
the counterclaim struck out on tbe 
ground of res judicata, even if Domestic 
Relations Act, 1927, o. 5, s. 6 (2), 
which had been passed after the dis- 
missal of the first action, had a retro- 
spective effect. — Davis v. Davis, [1928] 
3 D. L. R. 09 ; [1 928] 2 W. W. R. 130 ; 
23 Alta. L, R. 355.— CAN. 
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3040. Add . Annotation : — Consd. H v. H , 

[1938] 3AUE. R. 415. 

3040a. Agreement not to sue for matrimonial 
offences prior to separation deed — Validity.]— 

— By a separation deed executed by spouses 
who were then parties to a suit for judicial 
separation on the ground of the cruelty of 
the husband, it was agreed that neither of 
them should sue the other for any misconduct 
which had theretofore taken place, & the 
deed further stipulated that any offence that 
either of them had committed should be 
forgiven or condoned, <fc that in case either of 
them should take proceedings against the 
other in respect of any complaint thereafter 
arising no offence antecedent to the deed 
should be pleaded or alleged by either or be 
admissible in evidence. The wife subse- 
quently sued the husband for dissolution of 
marriage on the ground of his adultery 
alleged to have been committed since the 
date of the deed. The husband traversed 
the allegation, & by his answer counter- 
charged the wife with adultery antecedent 
to the deed. The wife disputed the right of 
the husband to make the counter-charge, 
having' regard to the deed. The husband 
contended that the provisions of the deed 
were against public policy, in that they 
provided for the withholding from the ct. 
matters material & necessary for its con- 
sideration by virtue of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 178 (3): — 
Held : on a motion bv the wife to strike out 
the allegation in the answer of the husband 
of her adultery, the deed was not against 
ublic policy, & it did not constitute any 
argain between the parties to pervert the 
course of justice by withholding from the ct. 
any matter material for its consideration, & 
the agreement made by the deed being one 
honestly entered into was good, & it was no 
answer to it to say that if the intention of 
the parties had been to obtain a collusive 
divorce or to cloak the past, the deed could 
have had a dishonest & illegal operation. — 
L. v. L., [1931] P. 03 ; 100 L. J. P. 70 ; 144 
L. T. 723 ; 47 T. L. R. 200 ; 75 Sol. Jo. 192. 

Annotations : — Expld. Russell (Countess) v. Russell (Earl), 
[1935] P. 39. Reid. Knott v. Knott, [1935J P. 158 ; 
H v. II , [1938] 3 All E. R. 415. 

3042. Add. Annotation : — Refd. Hyman v. Hyman, 
Hughes v. Hughes (1928), 139 L. T. 416. 

3044. Add. Annotation: — Consd. Hyman v. Hyman, 
Hughes v. Hughes (1928), 139 L. T. 416. 

3047. Add. Annotation : — Refd. Hyman v . Hyman, 
Hughes v. HugheB (1928), 139 L. T. 416. 

3051. Add. Annotation : — Refd. Matthews r. 
Matthews, [1932 P. 103. 

3051a. Frustration — Alteration in law.] — In Jan. 
1929, a suit for judicial separation in which 
the wife as petitioner alleged cruelty was 
compromised upon terms, inter alia , that all 
charges of cruelty wore withdrawn & that the 
cause should be placed in the reserve list 
until a deed of separation was executed by 
the parties. The deed was executed on 


Mar. 20, 1929, & it was thereby provided, 
inter alia , that neither of the parties would 
take proceedings against the other for 
judicial separation or restitution of conjugal 
rights, & that the wife thereby withdraw all 
the charges of cruelty alleged by her in the 
petition & particulars. The petition was not 
dismissed, but remained in the reserve list. 
On Jan. 1, 1938, the wife filed a petition for 
divorce charging the same cruelty as that 
alleged in the former petition. It was con- 
tended that the second petition was barred 
by the deed of separation: — Held: (1) the 
petition was barred by the deed, since, 
although the deed only provided that neither 
party should not bring proceedings for 
separation or restitution of conjugal rights, 
the charges of cruelty had been irrevocably 
withdrawn, so that they could never again be 
the foundation of any matrimonial pro- 
ceedings ; (2) the doctrine of frustration was 
not applicable to the deed of separation, 
it was not avoided by the change in the law 
of divorce brought about by Matrimonial 
Causes Act, 1937 (c. 57) ; (3) the proper 
order, in the circumstances, was that both 

petitions be dismissed. — H v. H , 

' [1938] 3 AU E. R. 415 ; 159 L. T. 526; 54 

T. L. R. 1000 ; 82 Sol. Jo. 627. 

Annotation : — As to (1) Consd. Goldblum v. Goldblum, 11939] 
1\ 107. 

3060a. Onus of proof.] — (1) The result of the 
altered wording of the new sect. 178, Which is 
substituted by sect. 4 of Matrimonial Causes 
Act, 1937 (c. 57), for sect. 178 of Supreme Ct. 
of Judicature (Consolidation) Act, 1925 
(c. 49), is that the burden of proving con- 
nivance, which was formerly cast on the 
person alleging it, has been shifted, &, where 
there are facts suggestive of connivance, the 
burden of disproof falls on petitioner. 

(2) Where the ct. was not satisfied that an 
inquiry agent employed by petitioner had 
not been accessory to or connived at the 
adultery of reap, the petition was dismissed. — 
Poulden v. Poulden, [1938] P. 63 : [1938] 
1 All E. R. 508 ; 107 L. J. P. 27 ; 158 L. T. 
231 * 102 ,T. P. 155 ; 54 T. L. R. 441 ; 82 
Sol. Jo. 197 ; 36 L. G. R. 349. 

Annotations :■ — Consd. Lloyd v. Lloyd & Leggeri, [1938] 2 All 
E. R. 480 ; Germany v. Germany, [1938] 3 All E. R. 64. 

3060b. .] — Lloyd v. Lloyd & Leggeri, 

No. 3087a, post. 

3061. Add. Annotation : — Consd. Lloyd v. Lloyd & 
Leggeri, [1938] P. 174. 

3063. Add. Annotation : — Consd. Lloyd v. Lloyd & 
Leggeri, [1938] P. 174. 

3064. Add. Annotations:- — As to (l)Dlstd. Preger 
v. Preger (1926), 134 L. T. 670. Apld. Lloyd 
v. Lloyd & Leggeri, [1938] P. 174. 

3066. Add. Annotations : — Distd. Preger v. Preger 
(1926), 134 L. T. 670. Consd. Clayton v . 
Clayton & Sharman, [1932] P. 45. % 

8067a. Payment to commit adultery.] — Miranda 
v. Miranda (1931), 171 L. T. Jo. 309. 

3068. Add. Annotation : — Distd. Preger v. Preger 
(1926), 134 L. T. 670. 


PART XIII. SECT. 7, SUB-SECT. 3.— 
A. (d). 

to. NuW for dissolution by wife — 
Acts of cruelty prior to separation .} — 
In a salt for dissolution of marriage 
by the wife against the husband, after 
the execution of a deed of separation 
by them containing (inter alia) a clause 


to the effect : — " No proceedings Bhall 
be taken by or on behalf of the hus- 
band or the wife against the other of 
them in respect of any misconduct or 
alleged misconduct previous to the 
date of these presents & any offence 
which may have been committed or 
permitted by either of them against 
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the other is hereby condoned,” the wife 
cannot rely upon the husband's acts 
of cruelty alleged prior to the said 
deed of separation, though coupled 
with allegations of adultery com- 
mitted by him subsequently to the 
deed. — M oxk v. Uosk (1932), I. L. R. 
60 Calc. 318.— IND. 
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3069. Add, Annotations : — Dlstd. Preger v. Preger 
(1926), 134 L. T. 670 ; Clayton v. Clayton &> 
Sharman, [1932] P. 46. Consd. Lloyd v. 
Lloyd & Leggeri, [1938] P. 174. 

3069a. .] — A decree of a foreign ct. 

in a country where the parties were not 
domiciled, purporting to annul an English 
marriage at the instance of the wife on the 
sole ground of want of cohabitation, was 
consented to by the husband, & the wife 
subsequently went through a form of marriage 
with another man with whom she cohabited. 
The husband filed in this ct. a petition 
claiming dissolution of his marriage on the 
ground of the adultery constituted by co- 
habitation under the form of marriage last 
mentioned. It appeared that both the 
husband & the wife honestly believed at the 
time of the proceedings in the foreign ct. 
that those proceedings were competent & 
that their marriage was effectually dis- 
solved : — Held : there was no guilty intention 
amounting to connivance on the part of the 
husband at the subsequent adultery of the 
wife, &, further, although the facts might 
technically raise the discretionary bar of 
conduct conducing on his part, the latter 
offence was in the circumstances present of a 
degree which justified the exercise of the 
discretion of the ct. in his favour. — Clayton 
v, Clayton & Sharman, [1932] P. 45 ; 101 
L. J. P. 23 ; 146 L. T. 327 ; 48 T. L. R. 191 ; 
76 Sol. Jo. 96. 

Annotation: — Consd. Lloyd v. Lloyd & Leggeri, [193S] P. 174. 

3077a. Petitioner In fear of co- 

respondent.] — In an undefended divorce 
etition by a husband it was admitted that 
e had spent many week-ends at his homt 
under the same roof with his wife & co-resp. 
when the two latter were, to his knowledge, 
committing adultery ; & that before the 

husband filed his petition citing his wife’s 
paramour as co-resp., he entered into a deed 
of separation which in terms permitted hie 
wife to “ reside at such places, & with such 
persons as she may from time to time think 
fit.” The case was remitted from assizes 
to the Divorce Ct. on the question of con- 
nivance Held : there was a strong case 
for the husband being an accessory to his 
wife’s adultery, but, though almost terrified 
to be under the same roof as co-resp., he 


resented & resisted as far as he dared the 
continuance of the adulterous relations. He 
did not encourage it. They defied him . He 
was not an accessory, & did not enter into 
the deed with the iaea of consenting to his 
wife’s living in adultery with co-resp. Decree 
nisi granted & papers sent to the King’s 
Proctor. — King v. King & Evans (1929), 
142 L. T. 162 ; 73 Sol. Jo. 833. 

3082. Add, Annotations : — As to (1) Consd, Clayton 
v. Clayton & Sharman, [1932] P. 45. As 
to (1) <fc (3) Consd. Lloyd v, Lloyd & Leggeri, 
[1938] P. 174. 

3087. Add, Annotation: — As to (1) Consd. Lloyd 
v. Lloyd & Leggeri, [1938] P. 174. 

3087a. .] — (1) In a husband’s contested 

divorce suit on the ground of his wife’s 
adultery it was established to the ct.’s satis- 
faction that the wife committed adultery 
with two men to the husband’s knowledge ; 
that petitioner condoned it ; that in Sept. 
1935, petitioner became aware of his wife’s 
adulterous association with a third man, 
co-resp., & that his wife refused his repeated 
requests to give up co-resp., but husband & 
wife had intercourse on several occasions 
thereafter until in June, 1936, he decided to 
take divorce proceedings, having made up 
his mind that his wife preferred co-resp. to 
himself : — Held : a man might not stand by 
& tolerate his wife’s adultery, meeting her, 
conversing with her, & having intercourse 
• with her, & then, because in the end he con- 
ceived that when her affections had passed 
from him he was entitled to a divorce, seek 
a remedy at the hands of the ct. Petitioner’s 
conduct fell with Lord Westbury’s definition 
of connivance in Gipps v. Glpps & Hume 
(1864), 11 H. L. C. 1 ; 27 Digest 327, 3064. 

(2) Whereas before Matrimonial Causes 
Act, 1937 (c. 57), becarno law, the burden 
of proof of connivance alleged by a rosp. lay 
upon that resp., now, where the circum- 
stances of the case suggest connivance, the 
burden is upon petitioner to satisfy the ct. 
that connivance did not exist. — Lloyd v. 
Lloyd & Leggeri, [1938] P. 174 ; [1938] 
2 All E. R. 480 ; 107 L. J. P. 90 ; 159 L. T. 
258 ; 102 J. P. 353 ; 54 T. L. R. 735 ; 82 
Sol. Jo. 397 ; 36 L. G. R. 471. 

3092a. Agreement between husband & co- 


PART XIII. SECT. 7, SUB-SECT. 3.— 
B. (a). 

sq. Suspicion of adultery — Watching 
wife — To obtain evidence.) — The fact 
that a husband who suspected that his 
wife had been guilty of adultery 
secretly watched, & had others so 
watch, her without interfering, for the 
purpose of obtaining proof of her guilt : 
— Held : not to establish connivance. - 
W. v. W. & M., [1933] 3 W. W. R. 588. 
— CAN. 

PART XIII. SECT. 7, SUB-SECT. 3.— 
B. (b) iii. 

3078 i. Genera rule. ] — A husband 
who has allowed his wife to carry on a 
dangerous Intimacy & has shown a 
reckless disregard of her ohastity, may 
be refused a divorce notwithstanding 
her adultery. — Steele v. Steele, 
11932] 1 D. L. R. 76 ; O. R. 50.— CAN. 

3081 i. Invitation to commit adultery.) 
— McEwen v. Me E wen (Man.), 11926J 
3 D. L. R. 430.— CAN. 

3086 1. Consent to residence in para- 
mour's house.) — Where a husband who 
has no reason to believe that his wife 


& co-resp. have already committed 
adultery acquiesces in & is accessory 
to his wife s leaving him & going to 
live with co-re8p., be will be held to 
have connived at his wife's ultimate 
misconduct &, therefore, to be without 
the right to a divorce. — Lacerf v. 
Lacerf & Evans (Saak.), [1929] 4 
r>. L. R. 134 ; 2 W. W. R. 524 : afifa., 
[1929] 2 D. L. R. 136; 1 W. W. R. 
569.— CAN. 

3085 ii. .) — On appeal from the 

refusal of a decree nisi in an undefended 
divoroe action on the ground that pltf. 
had been guilty of connivance : — 
Held : the case was distinguishable 
from Lacerf v. Lacerf <£• Evans, [1929] 
2 W. W. R. 524, which In the opinion 
of the trial Judge prevented him from 
granting relief, & the appeal should 
he allowed & the decree nisi granted. 
The evidence was open to the con- 
struction that pltf. exasperated by his 
wife’s actions & realising that be had 
lost her affections & could not live 
with her in peace had decided to leave 
her. It was not a case of the wife meet- 
ing a stranger. She deliberately chose 
as her companion a man whom she bad 
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known for ton years prior to her mar- 
riage to pltf. While pltf. may have too 
easily surrendered it cannot be held 
that he willingly let her go with co- 
resp., or if he consented it was an 
unwilling consent. — S kondras v. Skon- 
dtias & Pripp, 11938] 2 W. W. R. 221.— 
CAN. 


PART XIII. SECT. 7, SUB-SECT. 3.— 
B. (b) iv. 

3089 i. Connivance at ads during 
separation — Construction of separation 
deed .) — Although a separation deed 
intended to provido for the wife’s 
adulterous intercourse or for a renewal 
thereof establishes connivance in the 
husband’s action for divoroe. yet 
where such a deed purports sc to pro- 
vide it is open to the ct. to investigate 
the circumstances under which the 
separation woe entered into & to 
entertain the broad question whether, 
taking the deed itself & all of said 
circumstances into consideration, the 
husband did In fact consent that the 
wife should five In adultery. — C ulver 
v. Culver & Gammee, [1933 J 1 
W. W. R. 395; 2 D. L. R. 536.— 
CAN. 
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respondent as to damages.] — Petitioner filed 
a petition for divoroe on the ground of his 
wife’s adultery with co-resp., & it was dis- 
closed to the ct. that petitioner & co-resp. 
had agreed that co-resp. should pay petitioner 
£2,500 damages, of which £1,750 was to be 
paid down, & the rest later, & that petitioner 
should claim no further damages from co- 
resp. & should put no obstacles in the way of 
a decree nisi being made absolute. The 
petition was dismissed on the ground that the 
suit was collusive. After the dismissal resp. 
& co-resp. continued to live in adultery. & 
petitioner, who had received the £1,750, 
presented a second petition against them, 
complaining of the adultery since the date of 
the former petition : — Held : petitioner had 
by the agreement prevented himself from 
complaining of any adultery whether past or 
future, & he had connived at the adultery 
of which in his second petition he com- 
plained, & the second petition must be dis- 
missed. — Gifford v. Gifford & Freeman 
(1026), 43 T. L. R. 141. 

3003. Add, Annotations : — Distd. Preger v. Preger 
(1926),' 134 L. T. 670. Refd. Greenwood v. 
Greenwood, [1937] P. 157. 

3094. Add. Annotation : — Distd. Preger v. Preger 
(1030), 134 L. T. 670. 

3095a. .] — A wife, desirous that her 

hdsband should return to her continued for 
thirteen years to receive an alio % /ance from him 
knowing at all material times that he was 
living with another woman. She then filed a 
petition for divorce, but was induced to com- 
promise it for an increase in the allowance, 
fearing that her husband might lose his 


employment as a result of exposure. After 
a further lapse of time she accepted a deed 
of separation with a mutual condonation of 
past offences & the payment of a lump sum 
of cash in lieu of maintenance. Having 
exhausted this provision, she now filed the 
present petition for divorce : — Held : peti- 
tioner was from the date of the compromise 
of the first petition for divorce guilty of un- 
reasonable delay & also of connivance & the 
petition must be dismissed. — Greenwood v. 
Greenwood, [1937] P. 157; [1937] 3 All 
E. R. 63 ; 106 L. J. P. 74 ; 157 L. T. 168 ; 
53 T. L. R. 716 ; 81 Sol. Jo. 480. 

Annotation: — Consd. Lloyd v . Lloyd & Logger!, [1938] P. 174. 

3097a. Matrimonial Causes Act, 1937 (e. 57 )> 

s. 4.] — Poulden V. Poulden, No. 3060a, 
ante. 

3099. Add. Annotation : — Consd. Poulden v. 
Poulden & Alexander, [1938] P. 63. 

3122. Add. Citation .*—134 L. T. 670. 

3124a. .] — Townend v. Townend 

(1928), 72 Sol. Jo. 618. 

3125. Add. Annotation : — Consd. Beattie v. 

* Beattie, [1938] P. 99. 

3182a. Original petition collusive — Effect on supple- 
mental petition.] — Sandler v. Sandler, 
No. 8670a, post. 

3133. Add. Annotations : — As to (3) Consd. Lloyd 
v. Lloyd & Leggeri, [1938] P. 174 ; Woods v. 
Woods, [1937] 4 All E. R. 9. Refd.. Sandler 
v. Sandler, Davies & Johnstone (1934), 103 
L. J. P. 88 ; Milbank r. Milbank, [1939] 3 
All E. R. 946. 

3135a. .] — A husband & wife separated in the 

summer of 1935, there being no suggestion 


PART XIII. SECT. 7, SUB-SECT. 3.— 
C. (b) I. 

3135 li. .]— ' 14 Collusion ” is a 

species of statutory fraud on the 
ot., Sc, like “fraud,*’ Is Incapable of 
exhaustive definition, & will ever be 
widened to prevent the mischief which 
the statute was intended to prevent. 
Collusion 1 b possible in a good case, 
i.e. although the ot. is convinced thut 
matrimonial misoonduct was proved, 
yet If evidence of collusion, too gross & 
palpable to admit of being overlooked or 
explained, appeared, no deoree should 
be made. 

In the presont case the ct., having 
concluded that there was an arrange- 
ment between the parties to obtain 
a divorce & as to the testimony which 
should be offered to support the claim 
therefor, & that the testimony given 
by the reap, was in accordance with this 
arrangement, Sc largely untrue, refused 
the decree, holding that, aside from the 
admission as to the arrangement, the 
appearances of collusion were too gross 
& palpable to admit of being overlooked 
or explained, Sc that the arrangement 
Itself was clearly collusive. — Sanborn 
v. Sanborn, [1928] 1 D. L. R. 881; 
[1928] 1 W. W. R. 78 ; 22 Bask. L. R. 
168.— CAN. 


3136 Hi. .] — Collusion is estab- 

lished (a) if there be an agreement or 
understanding or conoerted action 
between the parties which has the 
effect of deoelving the ct. either by 
causing untrue facts to be placed 
before the ct. or by suppressing facts 
which are material or pertinent ; & 
(6) if there be an agreement or under- 
standing or conoerted action between 


the parties which from the nature of 
suob agreement or understanding or 
action may be calculated to have that 
effect ; but where the facts to be 
placed before the ct. are such as to 
support a prayer for either of two 
forms of relief , it is not collusion for a 
petitioner, tor valuable consideration, 
to agree with a resp. to change merely 
the form of relief prayed for in the 
petition.— Doutrebandb v. Doutre- 
bandk (1929), 29 S. R. N. B. W. 456 ; 
46 N. S. W. W. N. 100.— A US. 

3135 iv. .] — To establish col- 
lusion In an action for divoroe it is 
necessary to show some understanding 
or agreement which Involves some 
imposition on the ct. An agreement 
between tho parties which does not 
involve such an imposition or a sup- 
pression of faote, but merely facilitates 

{ >roof Sc smoothes the asperities of 
itigation Is not collusion, although It 
is liable to be looked Into by the ct. 
Nor does the fact that an agreement 
Involves monetary consideration neces- 
sarily render it collusive. — Beale c. 
Beale & Lindon, [1929] 3 D. L. R. 1 ; 
2 W. W. R. 1 ; 23 S. L. R. 548.— CAN. 

3135 v. .] — An agreement 

between a husband & wife whioh does 
not involve an imposition on the ct. 
or a suppression or facts but which is 
merely for the purpose of facilitating 
proof in an action by one of them for 
divorce does not constitute oolluslon, 
but it is liable to be scrutinised care- 
fully.— Cttrell v, Curkll Sc Hansen, 
[19$7] 2 W. W. R. 128.— CAN. 

3135 vi. .1 — “ Collusion ” implies 

an agreement for the dishonest sub- 
mission of real or fictitious facts to a 

44 


ot. of justice, or the dishonest sup- 
pression of true facts from that ct. for 
the purpose of obtaining a divorce. — 
Barlow v. Barlow & Klemich & 
Angus, [1937] S. A. S. R. 246.— AUS. 

3135 vil. In 1926 petitioner’s 

wife left him, telling him, she was going 
to live with co-resp. Since then she & 
co-resp. have lived together Sc four 
children have been born to them. 
Not until 1937 did petitioner file his 
petition for divorce. Donovan, J. 
found that no reasonable excuse qi* 
explanation for the delay had been 
shown & that the petition was filed 
mainly for a collateral purpose. He, 
therefore, held that he should In the 
exercise of his discretion under sect. 31 
of Divorce & Matrimonial Causes Act, 
1857, dismiss the petition. On appeal : 
— Held : as there was no evidence of 
collusion or of anything in applt.’s 
conduct constituting either acquies- 
cence or condonation, the appeal 
should be allowed. — Matheson v. 
Matheson, [1939] 1 W. W. R. 225 ; 1 
D. L. R. 789.— CAN. 

si. Acts regarded as unobjectionable 
by solicitor .) — Collusion cannot be 
imputed from ordinary acts of parties 
which a solr. would naturally regard as 
inoffensive & unobjectionable. — Linton 
v. Gudf.rian (1928), 1. L. R. 56 Oalc. 
530— IND. 

•q. Husband permitting cohabitation 
with another man — For five years. ] — A 
husband who permits his wife to leave 
him Sc live for five years with another 
man Is guilty of oollusion. — O vbuliak 
v. Cybuliak, [1937] 4 D. L. R. 79. — 
CAN. 
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of adultery up to that time. Before parting, 
discussions had taken place as to a divorce 
based upon evidence to be provided by the 
husband, the wife even suggesting that, for 
the sake of the husband’s career, he should 
divorce her, but this the husband refused to 
consider. There was some suggestion that a 
separation was all that was required, but 
subsequently the husband wrote to the wife 
to the effect that a divorce after a lapse of 
six months or a year would be better. Later 
the husband sent an hotel bill upon which the 
wife based a petition for divorce. The judge 
found that the wife at no time wanted a 
divorce & that she never really assented to 
the husband’s proposal that, whatever the 
reality of the matter might be, she should 
present a petition on evidence which he would 
provide. The petition was later amended 
to include an additional charge of adultery 
with another woman : — Held : ( 1 ) if the 

petition as originally presented was tainted 
with collusion, no kind of amendment by 
adding a different charge would cure the 
defect ; (2) the mere fact that the adultery 
charged is with a woman known or unknown 
on an isolated occasion at a hotel is not of 
itself evidence of collusion ; (3) the reality 
of the case was that the wife decided to act 
upon the evidence of the hotel bill, not in 
ursuance of any existing understanding, but 
ecause for the first time she had made up 
her mind that it was the proper thing to do 
in the circumstances. The petition was 
accordingly not presented as a result of 
collusion, & a decree nisi ought to be pro- 
nounced. — Wyatt v. Wyatt, [1937] 3 All 
E. R. 885. 

3135b. Coercion.] — Resp., a solr., was anxious 

to obtain a divorce from his wife. In 1934 
the wife had, with the approval of the hus- 
band, agreed to purchase a house, & found 
herself in the greatest straits to find 
£115 19«. 3d. required to complete the pur- 
chase. On Nov. 30, 1934, resp. wrote to his 
wife informing her of adultery at an hotel 
& suggesting action being taken thereon. 
On Jan. 28, 1935, the wife, who did not desire 
a divorce, instructed her solrs. to file a 
petition. On Feb. 4, resp. "gave his solrs. a 
sealed envelope for transmission to his wife. 
Although there was nothing to prevent such 
solrs. sending the envelope direct to the wife, 
it was in fact sent to the wife’s solrs. with a 
request that they would hand it to her on 
her next attending at their office. On 
Feb. 6 the wife attended at her solrs.’ office, 
signed the petition for divorce, & received the 
sealed envelope, which was found to contain 
a cheque signed by resp. for £110. On 
Jan. 8 the wife’s solrs. had written that upon 
all arrears due to her being paid to her 
account, the necessary steps “ in the other 
matter ” would be taken, & the clerk of 
those solrs. admitted that he deliberately 
withheld the envelope until the petition had 
been signed. The wife, petitioner, attempted 
throughout the proceedings to conceal from 
the ct. the motives for her actions : — Held : 


(1) it could not be held upon the facts that 
the collusive bargain was obtained by duress, 
so that, there being in law no bargain at all, 
there was no collusion ; (2) the facts dis- 
closed that, ap petitioner did not desire a 
divorce, there was no real injury to her, & 
amounted to collusion & an abuse of the 
process of the ct. — W oods v. Woods, [1937] 
4 All E. R. 9 ; 81 Sol. Jo. 815. 

3139. Add. Annotation : — Consd. Beattie v. 

Beattie, [1938] P. 99. 

3140 a. Acceptance of sum for costs — Independent 
decision to bring proceedings.] — A wife, after 
failing to comply with repeated requests from 
her husband that she should divorce him on 
his finding the costs in advance, took steps to 
ascertain the approximate cost of instituting 
such a suit, but did not decide to petition 
until a change in her employment made it 
appear to her a desirable course. She then 
accepted from her husband £15 towards the 
costs, & presented her petition, wliich was not 
defended : — Held : such a transaction re- 
quired most careful scrutiny as to collusion. 
Though there had been full disclosure, if it 
was a collusive arrangement, no disclosure 
altered it. On the other hand, if the matter 
were susceptible of a sinister or an innocent 
interpretation, a full & candid disclosure 
might enable the ct. to adopt a more charit- 
able view. The acceptance of the money 
was most unwise & dangerous, but the wife 
never in fact made any arrangement that in 
' consideration of the money she would bring 
proceedings, & therefore the petition was not 
presented in collusion. — Beattie v. Beattie, 
[1938] P. 99 ; [1938] 2 All E. R. 74 ; 107 
L. J. P. 45 ; 159 L T. 69 ; 54 T. L. R. 505 ; 
82 Sol. Jo. 297. 

3143. Add. Annotations : — Consd. Beattie v. 

Beattie, [1938] P. 99. Refd. Hyman v. 
Hyman, Hughes v. Hughes (1928), 139 L. T. 
410 ; Sandler v. Sandler, Davies & Johnstone 
(1934), 103 L. J. P. 88. 

3154. Add. Annotation : — Refd. Chipchase v. Chip- 
chase, [1939] 3 All E. R. 895. 

3155. Add. Annotations : — Reid. Sandler v. Sandler, 
Davies & Johnstone (1934), 103 L. J. P. 88; 
Beattie v. Beattie, [1938] P.,99. 

3156a. Offer by telephone to provide evidence.] — 

After the husband had left the home for some 
time, he telephoned his wife saying that he 
wanted his freedom Sc would give her the 
necessary evidence. The wife answered that 
she was surprised Sc that she would see her 
solrs. on the matter. No further communica- 
tion passed between the parties. During 
the following week, the husband wrote a 
letter suggesting that the wife should make 
inquiries at a certain hotel concerning his 
stay there on a date after the telephone 
conversation. Immediately after that tele- 
phone conversation, the wife telephoned her 
solrs., stating that her husband was supplying 
the evidence, Sc stating further that she was 
not aware of the nature of the evidence it 
was proposed to supply to her : — Held : the 


PART XIII. SECT. 7, SUB-SECT. 3.— 
C. (b) ii. 

8138 ill. The fact that 

a husband's gait for divorce ha a been 
brought at the request of a man. with 
whom deft, has been living for a 
number of years. 8c who has promised 


pltf. to pay all the costs in order that 
deft, may he made free to marry him, 
does not constitute collusion. — C hrist - 
HANSON v. Christmanson (Alta.). 
[1027J 1 D. L. R. 651; 11027} 1 

W. W. R. 149. — CAN. 

8138 iv. — — .] — It Is not col- 
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lusion for a man living with another 
woman, & having a child by her, to 
arrange with ft solr. to ask his wife to 
suo him for divorce, which ho will not 
defend. — W ilhelm v . Wilhelm, 11938] 
2 D. L. R. 222 ; O. R. 93.— CAN. 


J.S. 
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facta did not amount to collusion. There 
was no evidence of any tacit understanding 
outside the conversation, &, therefore, 
nothing in the shape of an offer on the part 
of the husband which, being accepted by the 
wife, would form a collusive bargain. — 
PlLKINGTON V. PlLKINGTON, [1939} 1 All 
E. R. 29 ; 65 T. L. R. 340 ; 83 Sol. Jo. 113, 
C. A. 

8158* Add. Annotation : — Generally , Refd* Herod 
v. Herod, [1938] 3 All E. R. 722. 

8108a. Application of rules to condonation of 

sodomy.] — S tatham v. Statham, No. 2618a, 
ante. 

8166. Add. Annotations: — As to (1) Consd. Ger- 
many v. Germany, [1938] 3 All E. R. 64. 
Reid. Snevd v. Sneyd & Burgess, [1920] P. 
27. As to (3) Reid. Mason v. Mason & 
Cottrell, [1933] P. 199. 

8171. Add. Annotation : — As to (1) Refd. Statham 
v. Statham, [1929] P. 181. 

8175. Add. Annotations : — Refd. Chapman v. Chap- 
man & Thomas, [1938] P, 93 ; Herod v. 
Herod, [1938] 3 All E. R. 722. 

8178. Add. Annotation — Refd. Germany v. Ger- 
many, [1938] 3 All E. R. 64. 

8179a. .] — (1) Condonation has been defined 

as “ the complete forgiveness & blotting out 
of a conjugal offence followed by cohabitation, 
the whole being done with knowledge of all 
the circumstances of the particular offence 
forgiven.” 

(2) Petitioner alleged, but in the opinion 
of the ct. failed to prove, that he was induced 
to resume cohabitation by his belief, brought 
about by the fraudulent representation of his 
wife, that she was innocent : — Semble : such 
a belief would not be material if proved. — 
Sneyd v. Sneyd & Burgess, [1926] P. 27 ? 
96 L. J. P. 22 ; 136 L. T. 124 ; 42 T. L. It. 
247. 

8182a. .] — Sneyd v . Sneyd & Burgess, No. 

3170a, ante. 

3188a. Agreement for temporary separation after 
confession of adultery — Parties continuing to 
live apart for several years.] — After a wife’s 
confession of adultery she & her husband 


agreed to live apart for six months, she U 
receive an allowance, & it was agreed tha 
at the end of that time their mutual positioi 
wae to be reconsidered. After the six month! 
they continued to live apart, & ten yean 
after the admitted adultery the husband suec 
for divorce on that ground Held : the 
agreement was made by a man who wai 
distraught by the domestic calamity. There 
was no condonation in the legal sense ol 
complete reinstatement of the wife in the 
rights of a wife. The delay was excusable 
by the effect which the wrongdoing had upon 
the petitioner’s mind. — Lbtbh v. Lbtbe & 
Whitehead (1928), 140 L. T. 199 ; 46 T. L. R. 
0 ; 72 Sol. Jo. 746. 

3191a. .] — (1) Where in a divorce suit resp. 

alleges condonation, the burden of disproof 
is shifted to petitioner by virtue of Matri- 
monial Causes Act, 1937 (c. 67), s. 4. 

(2) Condonation implies not only forgive- 
ness but restoration ; out the test of restora- 
tion is not now the former simple test : did 
the parties go back under the same roof ? 
The ct. must consider the varying circum- 
stances & varying conditions of different 
parties. A wife, after presenting a petition 
for divorce on the ground of the husband’s 
adultery, forgave him, on his giving up the 
woman, <fc resumed marital relations, though 
she did not stay with him at the house where 
he wae living. Later she proceeded with her 
petition. The husband pleaded condona- 
tion : — Held : the wife had condoned his 
adultery. — Germany v. Germany, [1938] P. 
202 ; [1938] 3 All E. R. 64 ; 107 L. J. P. 124 ; 
159L.T.487; 54T.L.R.799; 82 Sol. Jo. 466. 

3198. Add. Annotation : — Refd. M. v. M., [1928] 
P. 123. 


3218. Add. Annotation : — As to (1) Refd. Sneyd v 
Sneyd & Burgess, [1920] P. 27. 

3220. Add. Annotation : — Refd. Lloyd v. Lloyd & 
Leggeri, [1938] P. 174. 

3223. Add. Citations ri020] P. 27 ; 95 L. J. P. 
22 ; 135 L. T. 124 ; 42 T. L. R. 247. 


3224a. .] — Howard v. Burtonwood (1742), 

Selwyn’s N. P. 13th edn., p. 9, n. 

Annotation: — Consd. Bernstein e. Bernstein. [1893) P. 292. 


PART XIII. SECT. 7. SUB-SECT. 3.— 
0. (b) v. 

8109 I. Respondent assisting in 
identification. }~The fact that deft, to 
& divoroe aotfon admitted to pltf.’s 
solr. before the trial that she had been 
guilty of adultery with co-reep., Sc 
supplied the solr. with her photograph 
to be used for the purpose or identifica- 
tion, is not proof of collusion, where 
there is no evidence that pltf. ever 
had any arrangement with deft, that 
she should provide him with grounds 
for divorce.— P arry «j. Parry, {me) 
8 D. L. R. 95 ; [1920J 8 W. W. R. 185 ; 
20 Saak. L. R. 474.— CAN. 


PART XIII. SECT. 7, SUB-SECT. 3.— 
D. (a). 


sm. Is defence to suit for divorce on 
ground of bestiality. 1 — A. v. A., fl925J 
2 D. L. R. 1495 ; (1925] 2 W. W. R. 
154 ; 19 Saak. L. It. 346.— CAN. 


•t. Proof of renewal of intercourse 
unnecessary. R—Dkan® v. Dr awe Sc 
Fay, (1928) S. R. (Q.) 124.— AUS. 


PART XIII. SECT. 7, SUB-SECT. 

D. (b) 1. 

3169 Hi. — .) — PRXMOHAND HlRA 

v. Bai Galax. (1927), I. L. R. 51 Bom. 
1026.— IND. 

3169 iv. .) — Held : condonation 


of adultery may be made subject to 
the express condition that the guilty 
spouse shall not see or correspond with 
the other guilty person, so that when 
the condition is broken the condonation 
is cancelled Sc the right to found an 
action on the adultery revived. — 
Baxter v. Bauer & Hass, [1930] 2 
W. W. R. 16; 4 D. L. R. 36; 24 
8. L. R. 409. — CAN. 


PART XIII. SECT. 7, SUB-SECT. 3.— 
D (b) ii. 

3195 i. Parties sleeping in same house.] 
— Where a wife had deserted her 
husband 8c the spouses afterwards lived 
for a few days in the same flat occupy- 
ing the same room, but no marital 
Intercourse took place, Sc the husband 
endeavoured to induce the wife to dis- 
continue her desertion. Semble : these 
facts did not establish condonation. — 
Russell t>. Russell, [1935] S. A. S. E. 
85.— AUS. 

PART XIII. SECT. 7, SUB-SECT. 3.— 
D. <c>* 

3204 iU. .1— In 1019 petitioner 

entertained some suspicion of his wife's 
adultery, & this suspicion, although 
partially allayed by what a medical 
practitioner bad told him, was not 
entirely removed from his mind. 
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Having this suspicion, he continued & 
resumed sexual intercourse with his 
wife for some years, until he obtained 
evidence of the adultery charged in the 
petition, which adultery had taken 
place in 1918; — Held: sexual inter- 
course in these circumstances did not 
amount to condonation. — D onni- 
THORNB V, DONKITHORNE, [1930] S. A. 
8. R. 182— AUS. 

3204 Iv. .] — In questions of 

condonation suspicion of a conjugal 
offence cannot bo regarded as “ sub- 
stantial knowledge. — Herbert v. 
Herbert, [1986] 3D. L. R. 141 ; O. R. 
432.— CAN. 

PART XIII. SECT. 7, SUBJECT. 3.— 

D. (g>. 

sh. Duty of wife’s advisers to in- 
vestigate the fads before pleading con- 
donation .] — Louie v. Louis Sc Stead, 
[1929 ] 8. R. (Q.) 184.— AUS. 

•k. Agreement for revocation of con- 
donation .] — A husband Sc wife cannot 
by agreement between themselves 
make the oondonation of a matrimonial 
offence revocable on the non -perform- 
ance of an undertaking (e.g., one not to 
have anything more to do with the 
paramour) the breach of wbioh is not 
In law a sufficient reason for a decree 
of divoroe. — B ago alky v. Baooaxjey, 
11934} 1W.W.R. 5.— CAN. 
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3284. Add. Annotation : — Consd. St&tham v. Sta- 
tham, [1929] P. 181. 

8285a. Onus of proof.] — Germany v. Germany, 
No. 8191a, ante. 

8288. Add. Annotations: — As to (1) Expld. Apted 
v. Aptd & Bliss, [1930] P. 240. Refd. 
Cullen v . Cullen, [1933] P. 218. 

8289. Add. Annotation: — Consd. Apted v. Apted 
& Bliss, [1930] P. 246. 

8292. Add. Annotations : — Consd. Apted v. Apted 
& Bliss, [1930] P. 240. Refd. Marthews v. 
Marthews, [1939] P. 97. 

8298* Add. Annotations : — Refd. Apted v. Apted 
& Bliss, [1900] P. 240 ; Bainbridge v. Bain- 
bridge, [1934] P. 08. 

8296. Add. Annotation: — Consd. Apted v. Apted 
& Bliss, [1930] P. 240. 

3315a. How time calculated — Whether from execu- 
tion of separation deed.] — Greenwood v. 
Greenwood, No. 3095a, ante. 

3317a. .] — A husband petitioner for 

divorce separated from his wife about 
eighteen years after their marriage because 
of her assocn. with co-resp., with whom she 
cohabited in adultery for about twenty years. 
The husband was willing to take proceedings 
for a divorce, but resp. & co-resp. desired their 
relations not to be made public & the husband 
was indifferent & no step was taken. There- 
after the husband maintained an adulterous 
connection with another woman for many 
years. He had since separated from this 
woman, but having about thirty-eight years 
after his marriage met anothei woman 
whom he desired to marry he now presented 
the present petition for the dissolution of his 
existing marriage. The ct., construing delay 
within the meaning of the statute to be 


culpable delay in the nature of acquiescence, 
held the facts of the case to amount to cul- 
pable delay, & dismissed the petition. — 
Binnby v. Binnky & Hill, [1930] P. 178 ; 
[1936] 2 All B. B. 409 ; 105 L. J. P. 81 ; 155 
L. T. 144 ; 52 T. L. R. 481 ; 80 Sol. Jo. 449. 

Annotation : — Reid. Greenwood v. Greenwood, [1937] P. 

157. 

8389. Add. Annotations : — As to (2) Consd. T. v. 
T. (1931), 47 T. L. R. 029. Refd. Inver- 
clyde v. Inverclyde, [1931] P. 29 ; Dodworth 
v . Dale, [1936] 2 All E. R. 440. Generally, 
Refd. Newbould v. A.-G., [1931] P. 75. 

8845. Add. Annotation: — Consd. T. v. T. (1931), 
47 T. L. R. 029. 

3358a. Fourteen years.] — On a husband's 

petition for nullity of marriage on the ground 
of his wife’s incapacity through alleged 
invincible repugnance, it was held that as 
the petition was not presented until over 
14 years after the marriage a very special 
burden of proof rested on the petitioner. 
After hearing the evidence of the parties & 
their witnesses & expert medical witnesses, 
the ct. dismissed the petition. — T. v. T. 
(otherwise J.) (1931), 146 L. T. 18; 47 
T. L. R. 029. 

3360a. .] — T. v. T. (otherwise J.), No* 

3358a, ante. 

3369a. .] — Want of means is a sufficient 

excuse for delay. — W ilson v. Wilson (1872), 
L. R. 2 P. & D. 435 ; 41 L. J. P. & M. 74 ; 

* 27 L. T. 351 ; 20 W. R. 891. 

8397. Add. Annotations : — Consd. Apted v. Apted 
& Bliss, [1930] P. 246. Refd. Cullen v. 
Cullen, [1933] P. 218. 

3429a. .] — Petitioner married resp. in 1873, 

& they lived together very happily till the 
birth of the only child, early in 1874, shortly 


PART XIII. SECT. 7, SUB-SECT. 3.— 
D. (h) iii. 

8255 Iii. .] — Any matrimonial 

offenoe which in itself is ground for 
divorce but which has been condoned 
may be revived by the subsequent 
commission of any other legally 
recognised matrimonial offence, e.o .. 
cruelty. — A. v. A., [19251 2 D. L. It. 
1195 ; [1925] 2 W. W. R. 154 ; 19 
Saak. L. It. 346.— CAN. 


PART XIII. SECT. 7, SUB-SECT. 8.— 
D. (h) iv. 

3278 i. By attempt to have adulterous 
intercourse.] — Peters v. Peters. [1938] 

3 W. W. R. 303 ; 4 D. L. R. 791 ; 8 
F. L. J. (Can.) 179.— CAN. 

8274 I. By desertion — For two years 
without reasonable excuse.] — Condoned 
adultery revived. — Spring v. Spring 
(Alta.), [1926] 2 D. L. R. 893 ; [1926] 
JW.W.R. 78 —CAN. 

1. For 14 1. By desertion ” read 
" 3274 il. 

m i. .1 — L. r. L. (Man.), [1930] 

1 D. L. R. 72 ; 38 Man. L. R. 333 ; 
[19291 JW.W.R, 396 ; revsg.. [1929] 

4 D. L R. 801.— CAN. 

m iL .] — Subsequent desertion 

will revive adultery which has been 
condoned. — Lalbune v. Laleune, 
[1930] 1 D. L. R. 72 ; 38 Man, L. R. 
833 ; [19291 3 W. W. R. 396 ; reosg., 
[19291 4 D. L. R. 801.— CAN. 


PART Xni. SECT. 7, SUB-SECT. 4.— 
B. (a). 

3812 U. .] — Unreasonable Sc un. 

explained delay between a petitioner’s 
knowledge of the adultery committed 
by resp. & the filing of his petition tor 
dissolution of the marriage mayi nduoe 


the ct. to dismiss the petition, as 
indicating acquiescence in the Injury 
oomplained of. — King v. Kino (1929), 
I. L. It. 57 Calc. 215.— IND. 


PART XIII. SECT. 7, SUB-SECT. 4.— 

B. (b). 

■k. What delay unreasonable . — 
Twenty-four years.] — In an undefended 
action of divoroe on the ground of 
desertion brought by a wife against 
her husband twenty -four years after 
the alleged desertion : — Held : the 
fact that the pursuer had delayed to 
bring her action was not per se sufficient 
to deprive her of her remedy. — 
Monahan v. Monahan, [1930] 8. C. 
221— SCOT. 

PART XIII. SECT. 7, SUB-SECT. 4.— 
B. (e). 

so. When a bar — Proceedings brought 
to obtain alimony from pension.] — An 
action for judicial separation after a 
lapse of 6 years, & mainly brought for 
the purpose ol ob tab ring alimony from 
a Government pension, held barred by 
laches. — Phillips v. Phillips, [1936] 
2 D. L. R. 543.— CAN. 

PART XIII. SECT. 7, SUB-SECT. 4.— 

B. (d) i. 

8338 I. General rule .] — Lachance v. 
Roohon (Que.), [19271 X D. L. R. 
1190.— CAN. 

3338 ii. .] — A marriage, one of 

the parties to which is incapable of 
properly consummating it, may, never- 
theless. be so approbated by the acts Sc 
conduct of the other as to preclude the 
latter from impeaching its validity. 
Lapse of time, though not in itself 
under ordinary circumstances an 
absolute bar to a suit for nullity, Is 
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yet an important factor for considera- 
tion, & may operate with other cir- 
cumstances as a bar to such a suit. 
Where a husband petitioned, over eight 
years after the marriage, for nullity 
of his marriage because of his wife’s 
malformation Sc impotence : — Held : 
the husbana, on the foots Sc circum- 
stances established, should have known 
years before the suit, & would have so 
known had he acted as any ordinarily 
reasonable Sc prudent man would have 
acted in the circumstances, that his 
wife’s condition was one which could 
not be rectified by surgical skill, & his 
explanation at the trial for his inaction 
was one which should not be accepted 
as valid & sufficient in the circum- 
stances disclosed. — B. v. B.. [1936] 
8. C. R. 231 ; 1 D. L. R. 695.— CAN. 


PART XIII. SECT. 7, SUB-SECT. 4.— 
B. (f) Hi. 

•k. Parties living apart.] — Delay for 
a number of years after discovery of 
adultery, the partios meanwhile living 
apart, will not bar a right to divorce on 
the ground of laches. — Grainger v. 
Grainger, Ward v. Ward, [1937] 2 
D. L. R. 425 ; 6 F. L. J. (Can.) 278. — 
CAN. 


PART XIII. SECT. 7. SUB-SECT. 4.— 
C. (a) i. 

3397 Hi. .}— McNally v. 

McNally, [1927] 2 D. L. R. 604 ; 69 
N. S. R. 268.— CAN. 


PART XIII. SECT. 7, SUB-SECT. 4.— 
C. (a) iii. 

an. Letter instigating adultery .) — 
Gallagher t>. Gallagher. [1928] 
S. C. (Ct. of Bees.) 586.— SCOT. 
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after which event resp.’s mind became tern- 
porarily unhinged, & she was removed to 
an asylum, from which, towards the end of 
the same year, she was discharged as cured. 
Petitioner was, however, advised by his 
wife’s medical attendant that further co- 
habitation, if it resulted in pregnancy, would 
probably prove dangerous to reap. & any 
future offspring. By the consent of the 
families of both parties, it was arranged that 
they should live apart, the wife having the 
child with her, & the husband making her 
an allowance. Petitioner corresponded with 
his wife until 1880, when he refused all 
further direct communication, but continued 
the allowance through his solr. ; & through- 
out the separation he declined all private 
interviews with his wife, although urgently 
<fc repeatedly requested & begged for by her. 
In 1879 he wrote that she was not to inquire 
into his mode of life, & he would not interfere 
with hers : — Held : he was not disentitled 
to a divorce, on the ground of his wife’s 
subsequent adultery. — Lander v. Lander, 
Temple, Pox & Pox (1890), 83 L. T. 257. 

3433. Add. Annotation : — Held. Welton v . Welton, 
[1927] P. 182. 

3436a. .] — Plows v. Plows (1928), 44 T. L. R. 

283. 


3445a. Statement In sealed envelope — Wife 

not entitled to disclosure.] — Where a petitioner 
for a divorce by his or her petition admits 
that he or she has been guilty of adultery 
& asks for the exercise of the discretion of 
the ct. in his or her favour, the ct. has, in 
the exercise of its power under the proviso 
to Supreme Ct. of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 178, a discretion to 
direct that the particulars of the adultery 
should be disclosed to the ct. by a statement 
signed by petitioner to be enclosed in a sealed 
envelope & lodged in ct., to be opened by 
the registrar for the purpose of his certificate 
& resealed by him, but not to be disclosed 
to the other parties to the suit. — Cullen v. 
Cullen, fl933]P.218; 102 L. J. P.81; 149 L.T. 
323 ; 49 T. L. R. 469 ; 77 Sol. Jo. 447, C. A. 

Annotation : — Refd. Russell (Countess) v. Russell (Earl), 
[1935] P. 39. 

8445b. Duty of solicitor to inquire as to adultery 
by petitioner.] — Moyse v. Moyse & Crick 
(1929), 73 Sol. Jo. 192. 

3446. Add. Annotation : — Refd. Apted v. Apted 
, & Bliss, [1930] P. 248. 

3448. Add. Annotations : — Expld. Apted v . Apted 
& Bliss, [1930] P. 246. Refd. Bainbridge v . 
Bainbridge, [1934] P. 66 ; Fender r. Mildmay, 
154 L. T. 94. 


PART XIII. SECT. 7, SUB-SECT. 4.— 

D. (a) i. 

3445 i. Disclosure of petitioner's 
adultery — Duty to disclose .] — It 1 b the 
duty of a petitioner who has been 
guilty of a matrimonial offence to 
admit the fact In his petition, for the 
information both of the ot. & of the 
A.-G., & specifically to ask for the 
discretion of the ct. — Deane v. Deane 
& Fay. H9291 S. R. (O.) 124.— AUS. 

3446 11. .1 — In a divorce 

action In Alberta a pltf. guilty of 
adultery is not under a duty to disclose 
that fact either In his or her statement of 
claim or on the trial. If such adultery 
ie established by deft, or by any 
stranger or by the intervention of the 
King's Proctor it then. & not till then, 
becomes the duty of the trial Judge to 
exercise his discretion under the 
proviso to sect. 31 of Divorce & Matri- 
monial Causes Aot, 1857 (Imp.), & 
in doing so oare should be taken to see 
that pltf. suffers no prejudice because 
of his or her non -disclosure. Pltf., 
however. Is entitled, if he or she con- 
siders it expedient In his or her own 
interest to do so, to make the disclosure 
either in the statement of claim or in 
evidence at the trial. — Sherman e. 
King's Procttor, (19361 2 W. W. R. 
152 ; 3 D. L. R. 90 ; sub nom. Sher- 
man v. Sherman, 6 F. L. J. (Can.) 51. — 
CAN. 

3445 ill. Ontario .] — Divorce Act 

(Ontario), 1930, introduced the law 
of England as at 1870, but it did not 
introduce the practice of the English 
cts. relating thereto. There is no 
provision in the Ontario Rules requir- 
ing a pltf. to disclose his or her adultery 
in the pleadings or in a written con- 
fidential statement. — Howe v. Howe, 
[1937] 1 D. L % R. 508 : O. R. 57 ; 6 
F, L. J. (Can.) 213.— CAN. 

PART XIII. SECT. 7, SUB-SECT. 4.— 
D. (a) ii. 

3448 i. Principle on which court 
acta.] — There Is nothing in Marriage 
Act, 1915, s. 131 (1). to indicate that 
the general rule is that the discretion 
of the ct. should be exercised against 
a petitioner who has himself been guilty 
of adultery, or that it should only be 
exercised in his favour in exceptional 
ciroumstanoes. The discretion of the 
ot., on the wording of the section, is 


quite open. If anything, the words 
would appear to Indicate that ordinarily 
the decree nisi would be granted not- 
withstanding the adultery of the 
petitioner, but that in such a case the 
ct. is not bound to grant it. Under 
tho section the ct. has an unfettered 
discretion, & it is neither desirable 
nor possible to lay down definite & 
rigid rules by which the ct. should be 
guided in all cases. The mere non- 
disclosure in his affidavit by a petitioner 
of the fact that he has during the 
marriage committed adultery is not 
a sufficient ground for refusing a decree 
nisi to which he would otherwise be 
entitled. — Adams v. Adams. [1928) 
V. L. R. 90 ; [19281 A. L. R. 89.— AUS. 

3446 II. .] — A ct. administering 

divorce jurisdiction in India has a 
discretion, where petitioner has been 
guilty of adultery during the marriage, 
to grant or refuse a decree for dissolu- 
tion. This discretion Is unfettered, 
but must not be exercised capriciously. 
The dicta of English judges laying 
down test si in this matter do not con- 
stitute rules or principles which in any 
way fetter cts. in India. — Lilly 
Swaink v. Dennis Swains (1932), 
I. L. R. 19 Man. 299.— IND. 

3446. ill. .1— Pltf., after obtain- 

ing an American divoroe from doft. 
which was invalid here, went through 
a form of marriage with X. & returned 
with her to Alberta where he has since 
resided with her. Deft, then married 
B. & lived with him in Alberta. There 
was a child of each second “ marriage.*’ 
B. obtained a declaration of nullity of 
his “ marriage." Pltf.’s present action 
for divoroe was based on the ground 
of deft.’s adultery with B. while living 
with him as his wife following her 
" marriage " to him : — Held • in order 
for pltf. to sucoeed it would be neces- 
sary for the ct. to exercise its dis- 
cretion in his favour, &, under the cir- 
oumstanoes, it would be wrong to do 
so ; deft, could not fairly be held 
blameworthy for her adultery to a 
greater extent than he was for his; 
assuming that he thought he was free 
to marry after his divoroe it must also 
be assumed that she too felt she was 
free to marry again ; her adultery was 
conduced by his action in obtaining the 
invalid divoroe. — Sohoop e. Schoop, 
[1938] 1 W. W. R. 769.— CAN. 


3448 i. Factors governing exercise of.] 
— When it 1 b admitted by petitioner that 
he has been guilty of adultery, the ct. 
will exercise its discretion In his favour 
in a case that oomes clearly within the 
principles laid down in Wilson v. 
Wilson, No. 3448. — Laird v. Laird 
(1927), 38 B. C. R. 297.— CAN. 

3448 ii. .) — A wife who was 

deserted by her husband, having 
reason to believe be was dead, married 
a second time. The first husband, 
turning up. petitioned for divorce. 
It appeared from the evidence that 
petitioner had been guilty of on 
infraction of substantially all the 
matters set out in Divorce & Matri- 
monial Causes Act, s. 16, & that the 
wife was a very deeply Injured woman 
without a stain on her character: — 
Held : although there is power to 
refuse petitioner a decree, the judge's 
discretion is left unfettered & absolute 
bv the legislature. & it »s in the best 
interests of the wife, in the circum- 
stances, to be set tree ; the marriage 
will, therefore, be dissolved ou con- 
dition that petitioner gives security 
for tho maintenance or reap, in the 
terms of sect. 17 of the statute. — 
Harney v. Harney (1926), 39 B. C. Ii. 
275.— CAN. 

3448 lil. .1 — Held : even if the 

evidence against the pltf. Justified 
the inference that be had committed 
adultery, the circumstances of the case, 
including the Interests of pltf.’s child, 
warranted the ct. in exercising its 
judicial discretion in his favour. — 
Wright v. Wrioht. (1928) 1 D. L. R. 
934 ; d9281 l W. W. R. 383.— CAN. 

3448 Iv. The ot. * will not 

grant a man divorce from a wife who 
has deserted him. to enable him to 
marry a woman with whom he has 
been cohabiting, & to legitimate their 
Issue. — N bwson «. Newson, (19361 1 
D. L. R. 696 ; O. R. 117. — CAN. 

•b. Adultery coupled with cruelty & 
desertion — Discretion not exercised .] — 
In divoroe proceedings, consisting ot a 
petition by a husband & a cross- 
petition by his wife, it was proved that 
reep. had committed adultery, as set 
out in the petition, that petitioner had 
committed adultery & was guilty of 
cruelty to reep. & of wlfuily deserting 
her & had been convicted of theft s 
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3448a. .] — Although in suitable cases the 

limits for the exercise of discretion laid down 
in Hines v. Hines dc Burdett , No. 3296, might 
be extended on the lines indicated by the 
decision of the President in Wilson v. Wilson* 
No. 3448, this was not such a case, as the 
petitioner’s misconduct had been long con- 
tinued, & he had concealed it from the ct. 
— Hensley v. Hensley & Nevin (1920), 
122 L. Ti 814 ; 36 T. L. R. 288. 

3448. Add. Annotation : — Refd. Fender v. Mild- 
may, [1935] 2 K. B. 334. 

3449a. .] — Grayson v. Grayson (1927), 43 

T. L. R. 225. 

Annotation : — Refd. Apted t>. Apted & Bliss, {19301 P. 246. 

8449b. .] — The discretionary power of the ct. 

to grant a decree of divorce to a petitioner 
guilty of adultery is a regulated discretion 
whieh it is the duty of the ct. to reduce to 
method. The primary essential for the 
exercise of its power by the ct. is that there 
should be secured to it the means of know- 
ledge of the material facts with reasonable 
certainty. With this end in view the fact 
that the exercise of the discretion is sought 
should appear on the face of the petition. 
There should be lodged along with the 
application for the certificate of a registrar 
that the proceedings are in order, preliminary 
to setting down, a statement of the matters 
in respect of which the exercise of the 
discretion is prayed & the grounds on 
which the petition in this behalf is based. 
The intervention of the King’s Proctor 
following suppression of fact or presentment 
of falsehood by a petitioner in these matters 
is not the only safeguard for the observar.ee 
of due procedure. A party to a divorce 
proceeding who is asking to have the discre- 
tion of the ct. favourably exercised & who 
in doing so acts in such a manner as to 
obstruct or divert the course of justice is 
guilty of a contempt of ct. & liable to its 
consequences. The multiplication of the 
tribunals in whom is vested the jurisdiction 
to decree divorce has rendered necessary a 
more precise procedure to secure the present- 
ment to them of the facts in each case 
material to the exercise of the discretion &, 
if necessary, cases can then be adjourned for 
further consideration & the services of the 
King’s Proctor made available. To formu« 
late & limit with precision the grounds for the 
exercise of the discretion when the facts are 
once before the ct. is a practical impossi 
bility ; they cannot be rigidly defined but 
certain broad principles can be gathered from 
authority. The more strict « early view 
that two or at most three classes of cases 
only called for the exercise of the discretion 
savoured more of estoppel than of the powers 
of the ct. as defined by statute. Those two 
classes arose either when resp. had induced 
petitioner to believe in the death of resp. or 


when a petitioning wife had been forced bv a 
resp. husband to lead an immoral life, & the 
question was treated as open whether con- 
donation of petitioner’s adultery constituted 
a third class./ To-day these may be stated 
as guiding principles ; a governing con- 
sideration is now the interest of the com- 
munity at large in maintaining the sanctions 
of honest matrimony ; a strong affirmative 
case is still necessarv to justify the ct. in 
departing from the discretionary prohibition 
of relief to a guilty petitioner ; it is mani- 
festly contrary to law that a judicial dis- 
cretion in favour of a litigant who has been 
guilty of adultery should be exercised when 
that course will probably encourage im- 
morality : if the exercise is not unlikely to 
have that effect there is an argument against 
leniency. On the one hana condonation 
by a resp. of a petitioner’s adultery is, 
though not so in the earlier time, admittedly 
now a ground for exercising the discretion ; 
on the other hand, it is now a ground for 
refusing to exercise the discretion that the 
adultery of petitioner has in some serious 
degree conduced to that of resp. & con- 
versely that a resp, should not escape the 
consequences of his or her proved adultery 
by putting forward similar acts of petitioner 
for which resp. was in any serious degree 
responsible. Further matters now con- 
sidered are the interests of children, the 
position of a mother in whose care children 
are, & possible conditions as regards the 
future of the guilty parties. All these 
considerations are held to affect the interest 
of the community at large. — Apted v. 
Apted & Bliss, [1930] P. 246 ; 99 L. J. P. 
73 ; 143 L. T. 353 ; 46 T. L. R. 456 ; 74 
Sol. Jo. 338. 

Annotations: — Consd. Bainbridge v. Bainbridge, [10341 
P. 60. Refd. Bevis v. Be vis, [1035] P.86; RuHseli (Countess) 
v. Russell (Earl), [1935] P. 39 ; Fender v. Mildmay, [1935] 
2 K. B. 334 ; Sheldon v. Sheldon, [1937] 1 All K. R. 779. 

3455. Add. Annotation : — Refd. Apted v. Apted 
& Bliss, [1930] P. 246. 

3456. Add. Annotation : — Refd. Apted v. Apted 
& Bliss, [1930] P. 246. 

3458. Add. Annotation : — Consd. Bainbridge v. 
Bainbridge, [1934] P. 06. 

3459. Add. Annotation : — Refd. Apted v. Apted 
& Bliss, [1930] P. 246. 

3459a. Regulated discretion to be exercised with 
method.] — Apted v. Apted & Bliss, No. 
3449b, ante. 

3462. Add. Annotation : — Refd. Apted v. Apted 
& Bliss, [1930] P. 246. 

3463. Add. Annotations : — Consd. Bainbridge v. 
Bainbridge, [1934] P. 06. Refd. Apted v. 
Apted & Bliss, [1930] P. 240. 

3464. Add. Annotation : — Refd. Herod v. Herod , 
[1938] 3 All E. R. 722. 

3469. Add. Annotation : — Refd. Apted v. Apted 
& Bliss, [1930] P. 240. 


sentenced to a term in gaol, & petitioner 
was in goal when resp. committed the 
acts of adultery upon which the hus 
band's petition was founded ; — Hrld : 
petitioner had been guilty of such 
wilful neglect & misconduct as con 
duoed to reap. 's adultery, & the dis- 
cretion conferred by sect. 31 of Divorce 
& Matrimonial Causes Act, 1857, 
should not be exercised in his favour. — 
Cabswkll v. Carswell. (1934} 3 
W. W. R. 488 ; 42 ManTL. R. 485.— 
GAN. 


PART XIII. SECT. 7, SUB-SECT. 4,— 

D. (a) v. 

3468 i. Whether conclusive in favour 
of petitioner .] — On a petition for 
dissolution of marriage under Divorce 
& Matrimonial Causes Amendment Act, 
1920, s. 4, as amended by 1921-22 Act, 
8.2(1), where resp. proves to the ct.’s 
satisfaction that the separation was due 
to petitioner’s adultery, resp. is entitled 
to rely on that adultery as a bar to 
petitioner's claim for relief, notwith- 

4ft 


standing such adultery wan condoned. 
— Chapman v. Chapman, [19261 N. Z. 
L. R. 291.— N.Z. 

•p. Effect of ,] — Where a wife had 
committed adultery on numerous 
occasions but this adultery had been 
condoned by the husband, who sub- 
sequently committed adultery 8c was 
also guilty of habitual cruelty to the 
wife : — Held : the wife was entitled 
as of right to a decree for divorce. — 
Hopkins v. Hopkins, [1935] 8. A. S. R. 
295.— AU8. 



Case> 8470 — 8685a. English and Empire Digest Supplement. 


8470. AM, Annotations : — As to (1) Folld. L. v. L. 

[1931] P. 03. Expld. Russell (Countess) v. 

Russell (Earl), [1935] P. 39. Consd. H 

v. H , [1938] 3 All E. R. 416. Held. 

Hyman v. Hyman, Hughes v. Hughes (1928), 
139 L. T. 410. 

3475a. .] — Apted v. Apted <fe Buss, No. 

8449b, ante. 

8477. Add. Annotation: — Refd. Apted v. Apted 
& Bliss, [1930] P. 240. 

8484. Add. Annotation : — Refd. Apted v. Apted 
& Bliss, [1930] P. 246. 

3486. For “ Coupled with discretion f * read 
“ Coupled with desertion/’ 

3490. Add. Annotations : — Consd. Herod v. Herod, 
[1938] 3 All E. R. 722. Refd. Apted v. 
Apted & Bliss, [1930] P. 246. 

8491. Add. Annotations : — Consd. Apted v. Apted 
& Bliss, [1930] P. 240. Refd. Cullen v. 
Cullen, [1933] P. 218. 

3497. Add. Annotation : — Consd. Cullen v. Cullen, 
[1933] P. 218. 

3499a. .] — Apted v. Apted & Buss, No. 

3449b, ante. 

3502a. •.] — A petitioner for divorce had 

admittedly, over a period of years, both 
before & after she left her husband, committed 
adultery in the nature of prostitution. It 
was found that the husband was aware of the 
fact, acquiesced in it, had received money 
which he knew was being obtained by 
prostitution, & that his treatment of her 
conduced to her adultery. Petitioner asked 
for the exercise of the discretion of the ct. 
in her favour : — Held : the discretion of the 
ct. ought to be exercised in petitioner’s 
favour on the ground that (i) it was not in 
the interests of the State that the present 
state of affairs should continue, and there 
was no chance of the parties being reconciled ; 
(ii) a divorce would give petitioner her one 
chance of living a decent life again ; (iii) it 
was in the interests of the child of the 
marriage. — Sheldon v. Sheldon, [1937] 1 
AU E. R. 779 ; 100 L. J. P. 44 ; 150 L. T. 
222 ; 53 T. L. R. 374 ; 81 Sol. Jo. 259. 


8518a. Petitioner Induced to believe in respondent*! 
death.] — A pted v. Apted & Buss, No. 
3449b, ante. 

3583. Add. Annotations : — Refd. Sloggett v. Slog- 

gett, [1928] P. 148; W , M J. v. W- 

H. R. W., [1936] 2 AU E. R. 1112. 

3537. Add. Annotation As to (1) Apld. O’Toole 
v. O’Toole (1920), 134 L. T. 642. 

3539. Add. Annotations : — As to ( 1) Consd. Herod 
v. Herod, [1938] 3 All E. R. 722. As to 
(2) Refd. Arnold & Weaver v. Amari, [1928] 
1 K. B. 584. Generally, Reid. Welton v. 
Welton, [1927] P. 102. 

3540. Add. Annotations : — Refd. Welton v. Welton* 
[1927] P. 162 ; Herod v. Herod, [1938] 3 
AU E. R. 722. 

8545. Add. Annotation : — Expld. Apted v. Apted 
& Bliss, [1930] P. 240. 

8548. Add. Annotation : — Refd. Russell (Countess) 
v. Russell (Earl), [1935] P. 39. 

3559. Add. Annotation : — Refd. Welton v. Welton, 
[1927] P. 102. 

3560. Add. Annotations : — Consd. Herod v. Herod, 

' [1938] 3 AU E. R. 722. Refd. Welton v. 

Welton, [1927] P. 102. 

3569. Add. Annotation : — As to ( 1) Refd. Porter v. 
Porter (1928), 72 Sol. Jo. 820. 

3631. Add. Annotation : — Refd. Herod v. Herod, 
[1938] 3 All E. R. 722. 

B. Indorsement of Notice to Appear 
(Vol. XXVII., p. 375). 

Add the foUowing case : — 

3635a. Form — Woman charged with adultery 
named In petition.] — (I) On a wife’s petition 
for dissolution of marriage, which was unde- 
fended, a woman named in the petition as 
having committed adultery with the husband 
was ordered to pay costs. 

(2) As the prayer in the petition contained 
a claim for costs against the woman named, 
in accordance with an instruction of the 
senior registrar, dated June 4, 1927, the 
notice indorsed on the copy of the petition 
served on the woman was in the form set out 
in Matrimonial Causes Rules, 1924, 


PART XIII. SECT. 7, SUB-SECT. 4.— 
D. (a) vi. 

3605 i. Desertion by respondent— No ex * 
cues for vetitioner 's adultery — Bigamous 
marriage. } — Bigamous adultery by a 
husband, in wholly Inexcusable cir- 
cumstances : — Held : a bar to a decree 
nisi, even though the adultery did 
not occur until three years after the 
wife’s desertion & oould not be 
regarded as conducing to or excusing 
that desertion. — Thomas v. Thomas 
(NO. 2). [1926] V. L. R. 206; 47 

A. L. T. 168 ; [1926] Argus L. R. 186.— 
AUS. 

3508 i. Petitioner destitute.}— 

A wife was deserted by her husband 
for four years & was forced by necessity 
& circumstances to become unchaste : 
— Held : her petition for divoroe 
should be granted. — R ebsrio e. 
Rebkrio (1926), I. L. R. 64 Oalo. 80. — 
END. 

3608 U. .1 — Where the 

husband treated the wife with great 
brutality Sc subsequently deserted her 
without making any provision for her 
maintenance or that of the surviving 
child of the marriage. Sc thereafter 
frequently visited brothels ; Sc the 
wife, driven desperate by want. Sc to 
maintain herself Sc her children, 
adopted the Ufe of a prostitute. Sc, 
having saved some money, gave up the 


said mode of livelihood, Sc then filed a 
petition for the dissolution of her 
marriage. Sc in the pleading as well as 
at the trial did not conceal anythin* 
from the ct. : — Held : this was a fit 
case in which the ct. should exercise 
its discretion in favour of petitioner. — 
Wilson-de-Roze v. Wilson-de-Roze 
(1929), I. L. R. 57 Calc. 891.— IND. 

■a. j Respondent's conduct rendering 
home, life unhappy .] — Where a peti- 
tioner had made full disclosure of 
adultery committed by him with two 
women after conduct on the part of 
his wife which rendered his home life 
exceedingly unhappy, Sc, having two 
young children, was desirous of marry- 
ing again : — Held : in the particular 
circumstanoes disclosed, the discretion 
to grant a decree nisi for dissolution 
might be exercised in favour of the 
petitioner. — Murray t>. Murray, 
Smith & Hodobns, [1928] S. A. S. R. 
136.— AUS. 


PART XIII. SECT. 7. SUB-SECT. 4.— 
D (b). 

3639 ii. .] — A wife guilty of 

adultery is not entitled to a decree of 
judicial separation at least in the 
absence of special circumstanoes. — 
Boivin v. BomN. [1987] 1 W. W. R. 
125 ; revsd., [19371 1 W. W. R. 368 ; 
1 D. L. R. 804 ; 6 F. L. J. (Gan.) 291.— 
CAN. 
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3641 i. Whether adultery a bar — 
Petition on ground of cruelty .} — In an 
action for judicial separation the 
decision of the ot. in matters of defence 
must be governed by sect. 22 of 
Divorce Sc Matrimonial Causes Act, 
1857. Therefore where the wife sues 
for judicial separation on the ground of 
cruelty the ct. cannot refuse to hold 
that her claim is barred by her adultery, 
where, at least, the cruelty had not con- 
duced to her adultery or had made it 
dangerous for her to oontinue to cohabit 
with him. — Gardiner r. Gardiner, 
[1936] 2 W. W. R. 1.— CAN. 


PART XIU. SECT. 7. SUB-SBCT. 4.— 

E. (oh 

sd. Discretion of court .} — Neilsen v. 
Nkilsen Sc Christensen, [1937] 2 
W. W. R. 447.— CAN. 


PART XI1L SEC7V8, SUB-SECT. 1«— 

of. No style of cause required .] — 
There is no style of cause required in 
a divoroe petition, 8c the naming of the 
oo-resp. in a paragraph of the petition 
Is sufficient compliance with Divoroe 
Rule 4 Sc sect. 13 of the Divoroe Act. — 
Harrap v , Harrap (1935), 49 B. O. R. 
401.— CAN. 
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Appendix 1, in accordance with r. 2 of those 
rales, A the woman’s name formed part of 
the title of the suit as resp. — Davis v. Davis 
A Helbing (1028), 138 L. T. 023. 

3668. Add. Annotation : — Consd. Sandler v. 

Sandler, Davies & Johnstone, 103 L. J. P. 88. 

3667. Add, Annotation : — Refd. Hyman v. Hyman, 
Hughes v. Hughes (1928), 130 L. T. 416. 

3670a. Nature of — Part of original petition.] — A 
supplemental petition for divorce is not a 
separate proceeding but is part of the 
original petition. Where therefore a petition 
by a husband was dismissed on the ground 
of collusion, it was held by the Ct. of Appeal 
that a supplemental petition, although un- 
tainted by collusion alleging further acts of 
adultery since the date of the original peti- 
tion, must also be dismissed. — S andler v. 
Sandler, [1034] P. 149 ; 103 L. J. P. 88 ; 
151 L. T. 313 ; 50 T. L. R. 397 ; 78 Sol. Jo. 
383, C. A. 

Annotations : — Folld. Volkere v. Volkers (Wingate Cited), 
[19351 P. 33 ; Chapman v. Chapman & Thomas, [1938 J P. 
93. Refd. Wyatt v. Wyatt, [19371 3 All E. R. 885. 

3670b. Dismissal of petition for collusion — Effect 
on supplemental petition.] — Sandler v. 
Sandler, No. 3070a, ante, 

3706. Add, Annotation : — Refd. Sandler v. Sandler, 
Davies & Johnstone, [1934] P. 149. 

3735. Add. Annotation : — Refd. Pender v. Mild- 
may, [1936] 1 K. B. 111. 


8741. Add, Annotation : — Folld. Hinton v. 
Hinton & Spillett (1930), 40 T. L. R. 686. 

8751a. .]— In a divorce case, 

where co-resp, has not appeared, & where the 
jury award damages in excesa of the amount 
claimed, the claim should not be amended 
until a summons for leave to amend has been 
served on co-resp. — Hinton v, Hinton & 
Spillett (1930), 46 T. L. R. 585, 0. A. 

3752, Add. Annotation; — Consd. Sandler v, 
Sandler, DavieB &> Johnstone, [1934] P. 149. 

3770. Add. Annotation : — As to (2) Consd. Apted 
v. Apted & Bliss, [1930] P. 240. 

3778a. Discontinuance by solicitor — Grounds for — 
Petitioner suing as poor person — Adultery 
Induced by petitioner.] — This was a summons, 
adjourned into ct., by which the solrs. to 
whom the conduct of a poor person’s divorce 
suit had been allocated by the Poor Persons’ 
Committee of the Law Society sought to be 
relieved of their duty, with the approval of 
that committee. It was submitted on 
behalf of petitioner’s solrs. that since the 
etition was filed in June 1929 there had 
een brought to their notice letters written 
by petitioner to his wife several years ago, 
which entitled them to discontinue to act. 
The registrar referred the summons to the 
judge, there being no precedent : — Held : the 
letters revealed had incited resp. to set up an 
adulterous intercourse & had not been dis- 


PART XIII. SECT. 8, SUB-SECT. 1 — D. 

■b. How suit commenced — Necessity 
for writ of summons .] — Callander v. 
Callander (Sask.), [1927] 3 W. W, R. 
449. — CAN. 

»d. Cannot be joined with claim for 
arrears under separation agreement .] — 
A claim for arrears duo a wife under a 
separation agreement cannot bo joined 
with a claim for a judicial separation 
& alimony. — Duke v. Duke, [1937] 2 
W. W. R. 245.— CAN. 

PART XIII. SECT. 8, SUB-SECT. 1.- 

F. (a). 

f i. Alternative claim for judicial 

separation.] — In a suit by a wife for 
divoroe it is not necessary, or indeed 
proper, to ask to have a separation 
agreement between the parties Bet 
aside, or to include an alternative 
claim for judicial separation.— Camrud 
v. Camrud (Sask.), [19271 4 D. L. R. 
365 ; [19271 2 W. W. R. 759.— CAN. 

f (i, Allegation denying col- 

lusion — Unnecessary.] — Babcock v. 
Babcock & Kino (Sask.), [1929] 4 
D. L. R. 372 ; 2 W. W. R. 533.— CAN. 

f iii. Domicil.] — In order for the 

ct. to have jurisdiction for divorce the 
necessary domicile must be alleged in 
the petition. — Fawcett v. Fawcett, 
[1936T2 W. W. R. 67 ; 3 D. L. R, 280. 

so. Any grounds may be adduced — 
Notwithstanding existence of other 
grounds .] — It is open to petitioner to 
HMm a dissolution of marriage on any 
authorised grounds which he can 
establish, & the fact that he may he 
entitled to the same relief upon other 
grounds is no reason for refusing relief 
on the ground set up. — C haplin v, 
Chaplin (1929), S. A. S. R. 460. — 
AUS. 

m). By counterclaim — In action for 
alimony. 1 — A claim for divoroe may be 
set up Tt>y a counterclaim to an ac tion 
for alimony. — Sghxereb v. Schekbkb, 
[1928) 1 W.W.R. 305 : 22 Sask. L. R. 
302.— CAN. 

•f. Joinder 
under f oreign 
Sutherland, 

CAN. 


of claim for money owing 
decree,} — Sutherland v. 
[1935] 1W.W.R, 430.— 


sk. “ Proceeding instituted with refer- 
ence, to the marriage ” — What is.] — An 
action for alienation of affections is not 
a “ nroteed’ng instituted with reference 
to the mairiogn ” ♦or the purpose of a. 
statement of claim in a divorce action. 
— Ryan v. Ryan, JH/39] 1 D. L. R. 
789.— CAN. 

PART XIII. SECT. 8, SUB-SECT. 1.— 
F. (b). 

Form of pleadings.] — In Saskat- 
chewan a claim for damages for 
oriminal conversation may, under the 
exception provided for in K. B. Rule 
600, be joined in an action for divorce, 
or in an action for Judicial separation 
on the ground of adultery. For that 
purpose the necessary allegation of 
adultery in an action for divorce 8c a 
similar allegation In an action for 
judicial separation, followed by a 
claim for damages, Is sufficient. — 
Babcock v. Babcock & Kino (Saak.), 
[1929] 4 D. L. R. 372 ; 2 W. W. R. 
533.— CAN. 

PART XIII. SECT. 8. SUB-SECT. 2. 

im. Non-disclosure of acts of adultery 
— Nor of circumstances in which 
respondent left petitioner — Effect of.] — 
A husband, who petitioned for divorce, 
on the ground of his wife’s adultery* 
failed in the affidavit in support of his 
petition, to disclose certain acts of 
adultery alleged by reap, against him, 
&, also, failed to disclose the cir- 
cumstances in which resp. left him : — 
Held : the non-disclosure In the 

affidavit of these facts was, of Itself, 
not a sufficient ground for dismissing 
the petition, but the petitioner should 
have been given an opportunity of 
explaining, if he were able, how the 
affidavit came to be. drawn as it was.— 
McKay v. McKay, [1928] V. L. R. 6.— 
AUS. 

to. Bight to cross-examine 

petitioner as to — Evidence in disproof not 
already given. ] — Petitioner haring tailed 
to disclose, In his affidavit In support 
of his petition, acts of adultery alleged 
by his wife to have been committed 
by him, was cross-examined to show 
that he had committed such adultery : 

— Held ; the witness, not haring 
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already given evidence in disproof of 
such alleged adultery, should not, by 
reason of Marriage Act, 1923, s. 8. 
have been asked such questions at 
that stage, unless previously warned 
that he was not bound to answer them. 
—McKay v. McKay. [19281 V. L. It. 
6.— AUS. 

sq. in undefended case .] — 

Hill v. Hill & Johnston, [1938] l 
W. W. R. 94 ; 1 D. L. R. 774.— CAN. 

sk. Failure to file — Effect .] — The ct. 
may permit a proper affidavit to be 
filed nunc pro tunc where a divoroe 
action has been dismissed only upon 
the ground of failure to comply with 
the rules as to swearing affidavits. — 
Fletcher v. Fletcher, [19351 1 

D. L. R. 525.— CAN. 

sp. Denial of collusion <& conni- 
vance.] — An allegation in the affidavit 
called for by soot. 41 of Divoroe 8c 
Matrimonial Causes Act, 1857, & 

Saskatchewan King’s Bench Rule 597 
denying collusion 8c connivance Is a 
condition precedent to the validity of 
the proceedings. Its absence is not 
cured by the fact that the statement of 
claim contained a paragraph wherein 
such denial was made & the affidavit 
filed alleged that the statements in 
certain paragraphs of tho statement 
of claim, including said paragraph, are 
true in substanoe & in fact. — Pettit 
v, Pettit & Antweilek, [1938] 2 
W. W. R. 253.— CAN. 

PART XIII. SECT. 8, SUB-SECT. 4.— B. 

3781 I. Guardian ad litem.] — The 
term “ alleged adulterer ” in K.B.Ii. 
621, which refers to “ a minor who as an 
alleged adulterer Is made a deft.,” 
does not include a deft, wife or a deft, 
husband. Therefore where in a divorce 
action deft, husband or wife is a minor 
he or she must on entering an appear- 
ance comply with K.B.R. 40, viz., 
appear by guardian ad litem , but since 
the same rule provides an inexpensive 
method of doing so an application for 
an order appointing the guardian is 
unnecessary, and the costs of such 
an application were given pltf., with a 
provision for set-off. — Bolsover v. 
Boixovkr, [1939] 1 W. W. R. 474 — 
CAN. 
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claimed by petitioner. The order admitting 
the petitioner to sue as a poor person was dis- 
charged. — Pink v . Pink (1930), 142 L. T. 
679 ; 40 T. L. R. 214 ; 74 Sol. Jo. 123. 

3783a. Wife’s petition — Woman charged with 
adultery added as respondent with husband.] — 
Pepper v. Pepper & Baker, No. 4848a, post. 

3826a. When granted.] — Gleed v. Gleed 

(1927), 43 T. L. R. 678 5 71 Sol. Jo. 729. 

8886, Add. Annotation : — As to (3) Consd. Town- 
shend v. Child (1932), 48 T. L. R. 676. 

3887a. Certificate of virginity by intervener — Onus 
• of proof.] — During the hearing of an unde- 
fended divorce suit, it appeared that the woman 
intervener had supplied petitioner's solrs. 
with medical certificates as to her virginity. 
She had refused the request of those solrs. 
that she should submit herself to examina- 
tion by a doctor named by them. The 
matter was referred to the King’s Proctor 
for inquiry. An intervention followed 
wherein it was alleged that the intervener 
had not committed adultery. At the hearing 
fresh evidence was called, but it was held 
that, though the certificates were, in fact, 
iven in respect of the intervener, the evi- 
ence was sufficient to discharge the increased 
burden of proof upon the petitioner. The 
King’s Proctor was ordered to pay three- 
quarters of petitioner’s taxed costs of the 
intervention : — Held : this was not a case 
where the ct. required the case to be argued 
on behalf of the King’s Proctor. Upon 
receipt of the papers, he might or might not 
take action, at the discretion of the Attorney- 
General, but, upon the latter deciding to take 
action, the King’s Proctor became a party, <fc 
liable to be ordered to pay the costs of his 
intervention if that were unsuccessful. — 


Thompson (otherwise Hulton) v. Thomp- 
son, [1939] P. 1 ; [1938] 4 All E. R. 1 ; 169 
L. T. 467 ; 56 T. L. R. 10 ; 82 Sol. Jo. 853, 
C. A. 

3840. Add. Annotation : — Refd. W , M. J. v. 

-, H. R. W., [1936] 2 All E. R. 1112. 

3845. Add. Citation:— 11 P. D. 150. 

Add. Annotation : — Consd. Chalmers v. 
Chalmers, [1930] P. 154. 

8859. Add. Annotation : — Refd. McCausland v. 
McCausland (1927), 43 T. L. R. 592. 

3859a. .] — Where resp. is a minor, per- 

sonal service of the petition on resp. is good 
service, & the appointment of a guardian 
ad litem is not necessary. — McCausland v. 
McCausland (1927), 96 L. J. P. 149 ; 137 
L. T. 653 ; 43 T. L. R. 692 ; 71 Sol. Jo. 472. 

3867. Add. Annotations : — Apld. Raeburn v. Rae- 
burn (1928), 138 L. T. 872. Consd. Johnstone 
v. Johnstone, [1929] P. 165. 

3891a. In communication with brother — 

Possibility of personal service through brother.] 
— An application was made on behalf of a 
wife, who had presented a petition for dis- 
solution of marriage, to dispense with per- 
sonal service of the citation, & allow sub- 
stitutional service on the brother of the 
husband. The affidavits, in support of the 
application, showed that the husband was 
living abroad under an assumed name, & 
that the wife could not ascertain, where he 
was, but that her husband’s brother was in 
communication with him, & had undertaken 
to forward the citation to him. The Judg 
Ordinary rejected the application, on the 
ground that personal service might be 
effected through the husband’s brother. — 
Chandler v. Chandler (1858), 27 L. J. 
P. & M. 35 ; 28 L. J. P. & M. 6. 


PART XIII. SECT. 8. SUB-SECT. 4.— D. 

■p. Right to sue in fortnd pauperis — 
Foreign petitioner domiciled in Pro- 
vince.) — Frankoski v. Frankoski, 
[1934] 1 W. W. R. 345. — CAN. 

at. Leave to sue in forrnA pauperis — 
When granted .] — Coleridge v. Cole- 
ridge (Man.), [1926] 2 I). L. R. 896: 
[1920] 1 W. W. R. 857.— CAN. 

PART XIII. SECT. 8, SUB-SECT. 4 — 
E. (b) i. 

3779 I. General rule — Saskatchewan.] 
— Rule 598 (Sask.) which provides that 
in a divorce action tho alleged 
adulterers shall bo made defts. unless 
a judge otherwise directs is not com- 
plied with when the order is obtained 
after the action has been begun. — 
WlNDRUM V. WlNDRUM, [1937] 1 

W. W. R. 751.— CAN. 

■v. Where uncorroborated affidavit of 
petitioner only evidence .] — The ot. will 
not dispense with the co-respondent in 
a suit for dissolution of marriage on 
the uncorroborated affidavit of peti- 
tioner only. — S parkes v. Sparkes, 
[19281 N. Z. L. It. 750.— N.Z. 

PART XIII. SECT. 8, SUB-SECT. 4.— 
E. (b) 11. 

8802 i. Adulterer dead.) — A husband 
filed a petition for the dissolution of 
his marriage upon the grounds of his 
wife’s adultery & desertion for three 
yoara. The alleged adulterer had 
died prior to the issue of the citation. 
At tho hearing of tho suit, there being 
proper materials before the ot., an 
order was made exonsing petitioner 
from Joining the alleged adulterer as a 
oo-resp. — Kellett v. Kellett (1936), 
42 Argus L. R. 72.— AUS. 


PART XIII. SECT. 8, SUB-SECT. 4.— 
E. (o). 

3826 I. Where leave granted — 
Petition amended — Substituted service 
of notice of amendment — A dvertisement. ] 
— When, on a petition for divorce, an 
order dispensing with the naming ot a 
oo-reBp. has been made & for sub- 
stituted service, & subsequently an 
appln. to amend the petition by h elding 
a further charge of adultery was 
allowed, the ot. ordered that sub- 
stituted service ot the notice of 
amendment be served by registered 
post on an uncle of the petitioner, & 
that a notice that the petition had 
been amended be advertised, & 
enlarged the time for appearance, but 
were of opinion that no further order 
was necessary for leave to proceed 
without naming a oo-resp. — marttn 
v. Martin, [1927 J 8. A. S. R. 363.— 


PART XIII. SECT. 8, SUB-SECT. 4.— 
F. (a). 

3836 1. Position of intervener.) — Held : 
a " party ” within K. B. Rule 951. — 
Bussell v. Bussell & McKenna 
(No. 3), [1927] 3W.W.R. 600.— CAN. 

sg. Striking out name — Practice .] — 
The name of an alleged adulteress 
who intervened in an action for divorce 
should not be struck out, even with the 
consent of pltf. & deft., merely on 
the grounds that if her name did not 
appear in the order determining the 
action she would withdraw her inter- 
, vention. — Ireland v. Ireland, [1935] 
S. A. S. R. 217.— AUS. 


PART XIII. SECT. 8, SUB-SECT. 5.— B. 

3853 ii. .] — Substitutional ser- 
vice in a divorce action effected In 
accordance with an order therefor 
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regularly made is equivalent to personal 
service, & it is not necessary that actual 
notice of the proceedings should reach 
deft. — P artington v. Partington, 
[19251 3 D. L. R. 1085 ; [1925] 2 

W. W. R. 723 ; wag* 19 Sask. L. R. 
402 ; 119251 1 W. W. R. 1039.— CAN. 

■w. Personal service impossible.) — 
Dale v. Dale, [1931 J 4 D. L. R. 931. — 
CAN. 

PART XIII. SECT. 8, SUB-SECT. 6.— 
D. (a). 

•a. Party must be ordinarily resident 
within province .] — McLeod r. McLeod, 
[1931] 1 W. W. R. 811.— CAN. 

PART XIII. SECT. 8. SUB-SECT. 6.— 
E. (o) ii. 

3909 i. Service complete on proof of 
receipt by respondent . J — Sheriff v. 
Sheriff, [1928] V. L. R. 585.— AUS. 

PART XIII. SECT. 8. SUB-SECT. 6.— P. 

8917 il. Steam in England before 

commissioner for oaths — Admissibility.) 
— An affidavit, purporting to be sworn 
in England before a person describing 
himself as a oomr. for oaths, may be 
received In evidence of the facts 
deposed to therein in proof of service 
of tho petition & citation in a divorce 
suit. — Thomas v. Thomas, (19261 
V. L. R. 188 ; 47 A. L. T. 157 ; (1926] 
Argus L. R. 137.— AUS. 

3919 i. Identification of 

party served. 1 — The ot. hearing a 
petition for divorce has a duty to be 
satisfied not only that a servioe of the 
petitiori was made but that the identity 
of the party or parties purporting to 
have been served has been established. 
— Bailey v. Bailey, [1934] 1W.W.R. 
317.— CAN. 




VoL XXVIL — Husband and Wile. Cases 3920a — 4406. 


3920a. Proof of signature.] — 

Where it is sought to prove the service of a 
petition or other document in a matrimonial 
cause by affidavit & the identification of the 
person served depends upon proof that a 
signature is the signature of such person, the 
paper containing the signature shall be ex- 
hibited to the affidavit. — Practice Note, 
[1934] W. N. 112. 

3955. Add. Annotations : — Apprvd. Johnstone v. 
Johnstone, [1929] P. 105. Refd. Sheam v. 
Shearn (1930), 143 L. T. 772. 

3955a. Petition for Judicial separation.] 

— A wife, who was domiciled in England 
before her marriage, petitioned for a judicial 
separation on the ground of the alleged 
adultery in Germany of her husband, a 
Spaniard. The husband entered an appear- 
ance under protest, & subsequently filed an 
Act on Petition. On the wife applying by 
summons asking that the Act on Petition 
should be struck out : — Held : the petition 
& Act on Petition should be tried together 
on oral evidence, &, further, an answer must 
be filed by the husband to the petition. — 
Riera v . Riera (1914), 112 L. T. 223 ; 31 
T. L. R. 60 ; sub nom. Rieva v. Rieva, 59 
Sol. Jo. 200. 

3974a. Sufficiency of.] — On summons for 

particulars of a charge of adultery, an order 
was made to give, at least ten days before 
the trial, particulars specifying dates & 
occasions, or petitioner to be precluded from 
giving other than documentary evidence in 
support of certain charges of adultery. A 
statement, purporting to be particulars, was 
given, but with scarcely any specification of 
dates & occasions. At the trial evidence 
other than documentary was objected to, 
on the ground that the order for particulars 
had in substance not been complied with : — 
Held : the evidence was admissible, & if 
the particulars were not sufficient, the proper 
course would have been to apply for further 
«fc better particulars. — Codrington v. Cod- 
rington <fc Anderson (1805), 4 Sw. & Tr. 
03 ; 34 L. J. P. M. & A. 00 11 Jur. N. S. 

287 ; 13 W. R. 527 ; 104 E, R. 1439. 

3986a. No cause of action shown.] — Petitioner 
alleged that co-resp. had taken reap, for motor 
car drives in the course of one or more of 
which adultery had taken place, that rc3sp. 


had given birth to a child the paternity of 
which was in issue, & that co-rosp. had paid 
money for the support of this child. H© 
was unable to give the precise dates when 
the alleged adultery took place, or the precise 
dates of any payments. Application was 
made that co-resp. should be dismissed from 
the suit, on the ground that the petition & 
the particulars disclosed no cause of action 
against him : — Held : the allegations made 
would, if proved, establish a reasonable cause 
of action, & the order which was sought ought 
not to be made. — W heeler-Cherry v . 
Wheeler-Cherry, [1939] 2 All E. R. 003 ; 
83 Sol. Jo. 490, C. A. 

3993a. Reliance on discretion statement.] — 

Resp. to a divorce petition, the prayer of 
which asks for the discretion of the ct. to be 
exercised in favour of petitioner, is not 
entitled in pleading to treat this prayer as 
an admission by petitioner of his own adultery 
& as justifying thereby a cross-claim for dis- 
solution of marriage on the ground of that 
adultery without giving any further parti- 
culars of the same. It is immaterial that 
etitioner must be aware of the facts & may 
ave lodged his statement of them along with 
his application for the Registrar’s certificate 
that the case is ready for trial. 

Semble : this practice is still correct not- 
withstanding the dictum in Bevis v. Bevis , 
[1935] P. 80, 97, that the prayer of a petition, 
' by including the prayer for the exercise of 
the discretion, is notice to resp. that petitioner 
has been guilty of adultery. — B. v. B. & G., 
[1937] P. 1 ; ri930] 2 All E. R. 1254 ; 105 
L». J. P. 90 ; 155 L. T. 322 ; 52 T. L. R. 719 ; 
80 Sol. Jo. 637. 

An flotation: —■ -Refd. Sifton v. Sifton, [1989] I\ 22J. 

4003a. Material facts not denied — Implied admis- 
sion.] — Lindsay v. Lindsay, No. 5305b, 

P08t. 

4028a. .] — Porter v . Porter (1928), 72 

Sol. Jo. 820. 

4045. Add. Annotations : — Consd. Sandler v. 

Sandler, Davies & Johnstone, [1934] P. 149; 
Volkers v . Volkers (Wingate Cited), [1935] 
P. 33. 

4046. Add. Annotation : — As to (1) Consd. Volkers 
v. Volkers (Wingate Cited), [1935] P. 33. 


PART XIII. SECT. 8, SUB-SECT. 8.— A. 

■w. Right of intervener to. 1 — B. t>. B. 
& S. (B. O.). T19291 4 D. L. R. 1069; 1 
VV. W. R. 916. -CAN. 

sx. Particulars of allegations against 
intervener — Necessity for affidavit. ] — 
Particulars of allegations against an 
interviewer were filed, but not verified 
by affidavit. On service of an amended 
petition containing the allegations the 
affidavit must stiff be filed. — Re P. v. 
P. (1935), 50 B. C. R. 201.— CAN. 

PART XIII. SECT. 8, SUB-SECT. 8.— B. 

sz. Further & better particulars — 
When ordered .] — Petitioner for divorce 
ordered, on motion o' eo-r^Hp., to 
deliver further & better particulars of 
the dates Sc places when Sc where the 
acts of adultery mentioned in the 
petition were committed. — Guano watt 
v. Qushowatt & Jokes, 11925] 3 
D. L. R. 436 ; [19251 2 W. W. R. 238 ; 
35 Man. L. It. 134.— CAN. 

PART XIII. SECT. 8, SUB-SECT. 9. 

sb. Order for payment into court — 
Non-compliance try respondent — No 


ground for striking out pleadings.) 
Marsh v. Marsh, [1932] 1 W. W. 
688.— CAN. 


R. 


PART XIII. SECT. 8, SUB-SECT. 11.— 
A 

r i. Adultery by both parties .] — 

On the hearing of a petition & cross- 
petition for divorce ft appeared that 
both the husband & wife ban committed 
adultery : — Held : the wife’s petition 
should be dismissed, but that the 
marriage should be dissolved on the 
husband’s cross -petition. — S. v. S. 
(1927), 30 W. A. L. R. 40.— AUS. 

r if. Separate petition necessary.) 

— In answer to a wife’s petition in a 
divorce action, resp. alleged that she 
committed adultery & prayed that her 
petition be dismissed & the marriage 
dissolved. Petitioner’s application to 
strike out that part of the prayer 
asking for dissolution on the ground 
that resp. can only obtain such relief 
by flHn g a petition was granted. — 
Watkins v. Watkins (1936), 50 

B. C. R. 306.— CAN. 
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sd. Counterclaim for alimony - — Con- 
dition precedent .) — Where a husband is 
suing for divorce, & the wife counter- 
claims for alimony, a written demand 
for cohabitation & restitution of con- 
jugal rights is not a condition precedent 
to the right to alimony.- Wfathkrall 
v. Wkathkkall, [1 93f 1 3 JX L. R. 468 ; 
O. R. 572 ; 7 F. L. J. (Can.) 68. -CAN. 


PART XIII. SECT. 9, SUB-SECT. 1.— A. 


d j. Husband domiciled outside 

irisdiction .) — The fact that In an 
ction by a wife for divorce the hus- 
and pleads that the ct. has no 
irisdiction because ho alleges his 
omicilo is outside the province does 
ot affect the power of tho ct. to give 
n order for interim alimony & 
jcurity for costs.— Manley v. Manuey 


CAN. 

li i. Pending appeal. 1 — The 

J lower, if any, of tne ct. to grant 
ntcrim alimony to a wife pending the 
disposition of an appeal by her to the 
Ot. of Appeal from a Judgment at the 



Oases 4063a— 4185. English and Empire Digest Supplement. 


4003a Under Judicature (Consolidation) Act, 1925 
(c. 49), 8. 190 (3).] — Held : (1) the effect of 
the above sub-sect, was not to confine the 
power of the ct. to make interim orders to 
cases in which the facts were such as would 
warrant the ct. in making an order in pro- 
ceedings for judicial separation, but to confer 
on the ct. a general power to make interim 
orders of the same nature & class a a could be 
made in properly instituted proceedings for 
judicial separation : (2) a wile found guilty 
of adultery in a suit for divorce brought by 
her husband, whose petition had been dis- 
missed because by his conduct he conduced 
to her adultery, was a competent suitor for 
dissolution of marriage on the ground of her 
husband's adultery, &, if she presented a 
petition for divorce, the ct. had jurisdiction 
under the above sub-sect., in its discretion, to 
award her alimony pendente lite ; (3) as the 
means of the wife were insufficient to support 
herself & her two children, she was entitled to 
alimony pendente lite , although the husband 
had contributed nothing towards her main- 
tenance for seven years before the institution 
of the suit, & she had been able in some pre- 
carious fashion to maintain herself. — W elton 
v . Welton. [1927] P. 162 ; 96 L. J. P. 75; 
130 h. T. 676 ; 43 T. L. R. 174 ; 71 Sol. Jo. 
121, 0. A. 

4097. Add. Annotation : — Distd. Welton v . Welton, 
[1927] P. 102. 

4098. Add. Annotation : — Distd. Welton v. Welton, 
[1927] P.102. 


4098a. .] — Welton v. Welton, No. 4063a, 

ante . 

4111. Add. Annotation: — Generally , Refd. Gilbey 
v . Gilbey, [1927] P. 107. 

4131. Add. Annotations: — Refd. Gapron v. Oapron, 
[1927] P. 243 ; Burrowes v. Burrowes (1929), 
141 L. T. 201. 

4156. Add. Annotation : — Consd. M. v. M., [1928] 
P. 

4158. Add. Annotation : — Refd. Welton v. Welton 
(1920), 48 T. L. R. 101. 

4159. Add. Annotation : — Foild. Be Hedderwick, 
Morten v . Brinsley, [1933] Ch. 609. 

4161a. Whether allowed pending appeal.] — 

Where an undefended divorce petition 
brought by a wife was dismissed on the 
ground that the only evidence sought to be 
adduced in proof of adultery was inadmissible, 
the ct., in giving leave to appeal, decided that 
an existing order of alimony pendente lite 
should be maintained pending the result of 
the appeal. — B evis v. Bevis (1934), 104 
. . L. J. P. 7 ; 152 L. T. 120 ; 61 T. L. R. 72 ; 
* 78 Sol. Jo. 785. 

4165a. .] — Re Hedderwick, Morten v . 

Brinsley, No. 6902a, post. 

4171a. No jurisdiction to vary amount under 
Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 196.] — Abbott v. 
Abbott, No. 6406a, post. 

4185. Add. Annotation : — As to (2) Refd. Fender 
v . Mildmay, [1936] 1 K. B. 111. 


trial dismissing her action for alimony, 
is discretionary & ought not to be 
exercised in favour of the wife where 
there has been nothing in the conduct 
of the wife to justify the exercise of 
such discretionary power in her 
favour. — O umpson v. Oumpson, (1934] 
O. R. 60; 1 D. L. R. 461.— CAN. 

k ii. .] -Where in an action for 

alimony the wife alleges that her hus- 
band " lives separate from her without 
any sufficient cause & under circum- 
stances which would entitle her by the 
law of England to a decree for restitu- 
tion of conjugal rights,” & that, there- 
fore, she has a valid claim for alimony 
sho is entitled to succeed, the living 
separate, being proved, where she has 
not been guilty of adultery or of cruelty 
or of conduct which while not adultery 
or cruelty nevertheless gave her hus- 
band reasonable cause for refusing to 
live with her. — French v. French, 
[1939] 2 W. W. R. 435.—- CAN. 

■y. Not local master,} — In an action 
for judicial separation & alimony 
applications for interim alimony must 
be made to a judge In oh ambers ; a 
local master has no jurisdiction to 
entertain them. 

Where an order for interim alimony 
has been made by a local master, such 
Older is o nullity, but a judge in 
chambers has no jurisdiction to sot it 
aside where the application to him is 
not by way of appeal. — Yolhoffkr v. 
VoLHOFFER, [1926] 3 D. L. R. 552 ; 
[1925] 2W.W.R. 304: 19 Saak. L. 11. 
442.— CAN. * 

«*. Pending appeal.} — The Ct. of 
Appeal of Saskatchewan has juris- 
diction to make an order for the pay- 
ment to a wife of interim alimony 
pending the disposition of her appeal 
from a decree nisi for divorce. Such 
an order should not bo made where the 
wife has been found guilty of adultery, 
unless special circumstances are shown 
to exist in her favour. The better 
practice 1 b for the wife to apply to the 
trial judge for the continuance of 
alimony pending the appeal ; but if 
her application is made to the Ot. of 

\ . 


Appeal it has the same power as the 
trial judge & the same right to exercise 
its discretion. — Milton v. Milton & 
Cook, [1930] 3 W. W. R. 324 ; [1931] 
1 D. L. R. 387 ; 25 S. L. R. 192.— 
CAN. 

so. Costa. 1 — Hazelton v. Hazelton, 
[1938] 1 W. W. R. 489.— CAN. 

PART XIII. SECT. 0, SUB-SECT. 1.— 
B. (a). 

sd. Notwithstanding release by wife.] 
— The ot. may order interim alimony, 
notwithstanding an agreement by the 
wife releasing the husband from all 
claims. — Skaith v. Skaith, [1936] 4 
D. L. R. 653 — CAN. 

PART XIII. SECT. 9, SUB-SECT. 1.— 
B. (o). 

4086 Iv. .] — An order for pay- 
ment by deft, to pltf. in an action for 
alimony of interim alimony & dis- 
bursements was set aside, pltf. having 
means of her own ample for the pur- 

B ose of maintaining herself & bringing 
le action to trial. — Gibbs v. Gibbs, 
[1925] 2 D. L. R. 880 ; 66 O. L. R. 
614.- CAN. 

PART XIII. SECT. 9, SUB-SECT. 1.— 
B. (if). 

4095 ii. .] — Pitman v . Pit 

man (No. 1), [1935] 1W.W.R, 297.— 
CAN. 

4096 lii. Covenant not to sue 

for alimony.] — The existence in a deed 
of separation between husband & wife 
of a covenant by the wife not to take 
any proceedings for maintenance or 
alimony does not debar the wife from 
applying for alimony pendente Hte in 
a suit for divoroe thereafter instituted 
by her husband ; & the ct. has juris- 
diction to hear & determine such 
application, but the nature of the pro- 
vision made by the separation deed & 
the fact of the existence of the cove- 
nant are matters to be taken into con- 
sideration. — Seymour v. Seymour & 
Delaney (1936), 36 S. R. N. S. W. 
667 ; 58 N.*& W. W. N. 837.— AU8. 
sg. Wife without means,] — Where a 
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wife has been living apart from her 
husband for years no order for Interim 
alimony will be made unless she has 
no means. — Frind v. Frind, [1938] 4 
D. L. R. 776. — CAN. 

PART XIII. SECT. 9. SUB-SECT. 1.— 
B. (e). 

4099 i. General rule.] — Alimony 
pendente lite will be awarded on proof 
of the relationship of the parties. 
This will he allowed even in a nullity 
suit. — Barnet v . Barnet, [1934] 2 
D. L. R. 728 ; O. R. 347.— CAN. 


PART XIII. SECT. 9, SUB-SECT. 1.— 
E. (o). 

sd. Judgment. ] — Interim alimony is 
payable only up to the time of the 
pronouncement of judgment unless 
otherwise ordered. — B oivin v. Boiyin 
& SchipfErs (No. 2), [1937] 1 W. W. R. 
506 ; 2 D. L. R. 206 — CAN. 

PART XIII. SECT. 9, SUB-SECT. 1.— 
I* (a). 

h I. .] — A motion for interim 

alimony must he made promptly. — 
Pasooe v. Pascoe, [1938] 1 D. L. R. 
800.— CAN. 

sg. In dissolution suit.) — It is not 
proper to include a prayer for main- 
tenance in a petition for dissolution of 
marriage, & the ct. has no power to 
include a provision for maintenance in 
a decree nisi. There must be a 

ite petition for maintenance, 

which may be filed as soon as a decree 
nisi has been pronounced, but not 
before. — Gospodaryk v. Gospodaryk, 
[1935] 2 W. W. R. 449 ; 43 Man. L. R. 
147 ; 5 F. L. J. (Gan.) 53. — CAN. 

si. After service of writ of summons .J 
— Mackenzie v. Mackenzie, [1930] 3 
W. W. R. 597.— CAN. 

so. .1 — Where a notice of motion 

for interim alimony was served at the 
same time as the writ of summons : — 
Held : it could not be Bald that the 
application was made after the writ 
of summons was served. — Gnh» v. 
Gnip, [19353 1 W. W. R. 182.— CAN. 



VoL XXVDL — Husband and Wife. Cam 4189a — 4806a. 


4189a. In suit tor Judicial separation — Before decree 
nisi.] — The provision of alimony pendente 
lite is a privilege of the wife for her sub- 
sistence during the litigation ; & a wife who 
has obtained a decree of judicial separation 
is not entitled to an allotment of alimony 
pendente life, unless she has obtained an 
order for it before the decree, although she 
may have commenced proceedings earlier 
in the suit to obtain it.— -M. v. M., [1928] P. 
123 ; 97 L. J. P. 101 ; 138 L. T. 048 ; 44 
T. L. R. 299 ; 72 Sol. Jo. 155. 

4237. Add . Annotation : — Consd. Re Liddell’s 
Settlement Trusts, Liddell v. Liddell, [1930] 
1A11B. E, 239. 

4242. Add . Annotation : — Reid. Re Carroll (J. M.), 
[1931] 1 K. B. 317. 

4244. Add. Annotation : — Reid. Re Carroll (J. M.), 
[1931] 1 K. B. 317. 

4278. Add. Annotations : — As to (2) Apld. Williams 

v. Williams, [1929] P. 114. Generally , Refd. 
Halls 17. Halls & Lukover, [1938J 4 All E. R. 
573. 

4278a. When appeal lies.] — The prin- 

ciple that the ct. will provide for the 
wife’s costs of a matrimonial suit originally 
arose from the fact that on her marriage her 
property passed to her husband, but it still 
obtains, though at the present day the 
question is whether as a litigant she has 
sufficient separate estate wherewith to pay 
the costs of a solr. The power of a registrar 
under Matrimonial Causes Rules, 1924, r. 91, 
to provide for the wife’s costs is discretionary 
& not subject to review unless he has dearly 
proceeded on a basis which is wrong. He is ! 
entitled to take into consideration the capital | 
& income of both parties & the nature & j 
availability of it in arriving at a conclusion 
as to the “ sufficient separate estate ” of the 
wife within the rule. Among other matters 
the amount of an allowance under an existing 
deed of separation is a factor, although partly 
& primarily intended as an alimentary pro- 
vision & not as a fund for defraying costs. — 
Williams v. Williams, [1929] P. 114 ; 98 
L. J. P. 40 ; 140 L. T. 383 ; 45 T. L. R. 157 ; 
78 Sol. Jo. 77. 

4280a. .] — On a husband’s petitioning 

for divorce on the ground of his wife’s alleged 
adultery with a named co-resp.. the paternity 
of a child being in dispute, the wife by her 
answer admitted the birth of the child, & she 
did not allege that petitioner was the father, 
but she denied adultery with co-resp. It was 
urged on behalf of petitioner that the plead- 
ings showed that the wife had not a good 
ground for her defence so as to justify an 
order against her husband to secure her 
costs. In accordance with an offer made by 
petitioner an order was made for security to 
be given without payment into ct. — Re 


A. B.'s Petition, [1928] P. 25 ; sub nom, 
8. t>. B. & P., 97 L. J. P. 37 ; 138 L. T. 302 ; 
44 T. L. R. 62 ; 72 Sol. Jo. 31. 

4281a. t .1 — A husband cannot 

refuse to pay & give security for his wife’s 
costs of divorce suit or issue as to domicil 
merely on the ground that he disputes the 
jurisdiction. A husband who appears under 
protest to a wife’s petition & disputes the 
jurisdiction on the ground of his having a 
foreign domicil may be ordered to p^ay his 
wife’s costs of suit up to the setting down 
of the issue & to give security for her costs 
attendant on the issue & down to the close 
of pleadings, on the ground per Lord Han- 
worth, M.R., & Lawrence, L.J., that the 
ct. had jurisdiction to make the order under 
Matrimonial Causes Rules, 1924, r. 91 ; per 
Greer, L.J., that the ct. had inherent juris- 
diction derived from the practice of the old 
Ecclesiastical Ots. — J ohnstone v. John- 
stone, [1929] P. 105; 98 L. J. P. 70; 140 
L. T. 451, C. A. 

4281b. Origin of principle.] — Williams v. 

Williams, No. 4278a, ante. 

4289. Add. Annotation: — As to (1) Refd. Jackson 
v. Jackson & Barwell, [1930] 2 All E. R. 1588. 

4291. Add. Annotation : -Refd. Halls v. Halls A 
Lukover, (1938] 4 All E. R. 573. 

4293a. What must be considered.] — 

Williams v. Williams, No. 4278a, ante. 

4296. Add. Annotations : — Refd. Welton v. Welton, 
[1927] P. 162; Arnold & Weaver v. Amari, 
[1928] 1 K. B. 584 ; Mason v. Mason & 
Cottrell (1933), P. 199. 

4300. Delete “ No. 4805, post ” & add the following 
para. & citations : — 

If the father of a minor petitions for a 
decree of nullity of his cliild’s marriage, he 
must make the other party to the de facto 
marriage a party to the suit. In such a 
suit the de facto wife is not entitled to have 
her costs taxed against the petitioner, as in 
ordinary cases between husband & wife. — 
Wells v. Cottam (falsely called Wells) 
(1863), 3 Sw. & Tr. 304 ; 33 L. J. P. M. & A. 
41 ; 10 L. T. 138 ; 104 E. R. 1310. 

4305. Add. Annotation : — As to (3) Refd. Arnold 
& Weaver v . Amari, [1928] 1 J£. B. 584. 

4306. Add. Annotation : — Refd. Fanshawe v. Fan- 
shawe, [1927] P. 238. 

4306a. Amount of security — Wife proceeding as 
poor person.] — Upon a petition for divorce 
by a husband, the wife obtained a limited 
poor person’s certificate, i.e., a certificate 
admitting the wife to proceed as a poor 
person in such proceedings as were necessary 
to enable her to obtain an order for security 
for her costs. The wife then applied for 
an order for security for costs under the 
Matrimonial Clauses Rules, 1937, r. 71 (3). 


PART XIII. SECT. 9, SUB-SECT. 1.— 
I. (d) 1. 

4214 I. Evidence by affidavit — 
Limited to evidence filed with notice of 
motion. ] — Mackenzie v. Mackenzie, 
[19301 3 W. W. R. 597.— CAN. 

PART XIII. SECT. S, SUB-SECT. 1.— K. 

ul Modes of enforcement — Garnishee 
emmnons. ] — Reddick v. Reddick, 
[19301 3W.W.R. 602.— CAN. 

PART XI1L SECT. 9, SUB-SECT. 6.— A. 
q 1. Cross petition for separation 


by wife .] — Where husband petitions for 
divorce & wife cross-petitions for 
separation, these are separately triable 
Sc the court will not require the hus- 
band to give security for the full costs 
of the cross petition without Investiga- 
tion by the wife’s counsel as to the 
bona fide*’ of her claim. — H ouston v. 
Houston & Bateman, [1937)2 D.L. R. 
427.— CAN. 

n. Whether court oan grant interim 
costs to wife . } — There is no rule or 
praotloe In Alberta which permits the 

*5 


granting of interim costs to a wife in 
a divorce action. — R ousseau v. Rous- 
seau, [1928] 3 D. L.R. 195 : (1928) 2 
W. W. R. 104 ; 23 Alta. L. R. 371.— CAN. 

gy. .j — There is no rule or 

practice in Alberta authorising the 
granting of interim costs or an order 
For security for costs to a wife defend- 
ing a divorce action, even though she 
has counterclaimed for alimony. — 
Gunderson v. Gunderson, [1930J 1 
W, W. R. 715 : 3 D. L E. 152 ; 24 
Alta. L. R, 435.— OAN. 
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An order was made limiting the security to 
the sum of £3, upon the ground that the wife 
could probably obtain further assistance 
under the Poor Persons Rules . It appeared 
from the affidavit by the husband in opposi- 
tion to an application for alimony pendente 
life that the husband’s means were such as 
to justify the making of the order for security 
made in cases where there is no question 
of assistance under the Poor Persons Rules : — 
Held : the registrar had acted upon a wrong 
principle in taking into consideration what 
the Poor Persons Committee might or might 
not do in the circumstances of this case. 
The wife was entitled to the usual order which 
would have been made if she had not obtained 
the limited poor person’s certificate. — Halls 
v. Halls & Lukover, [1938] 4 All E. R. 
573 ; 65 T. L. R. 154 ; 82 Sol. Jo. 1030, C. A. 

4307. Add, Annotation: — As to (1) Refd. Baldwin 
Raper v. Baldwin Raper & Metz (1926), 42 
T. L. R. 619. 

4313. Add, Citations 95 L. J. P. 18 ; 134 L. T. 
414. 

4317a. — — Documents relating to association of 
husband with named women.] — Campbell r. 
Campbell. [1939J 4 All E. R. 529, C. A. 

4831a. Dispensing power of court.] — In nullity 
suits presented on the ground of incapacity, 

, the practice of ordering medical inspection 
of the parties by officers of the ct. is followed 
for the ct.’s own protection, & is a most 
valuable safeguard against collusion. There 
is no rule of practice as to medical inspection 
of universal application, however, & the ct. 
has a dispensing power, which may be 
exercised in special circumstances. 

In a nullity suit based on alleged incapa- 
city, the woman resp. was of unsound mind, 
& the ct. held that in her case an order for 
inspection could be dispensed with, there 
being sufficient medical evidence aliunde as 
to her condition., — Intract v. Intract 
(otherwise Jacobs), [1933] P. 190 ; 149 
L, T. 334 ; 77 Sol. Jo. 404 ; sub nom, I. v. 
I. (otherwise J.) (1933), 102 L. J. P. 65 ; 
49 T. L. R. 456. 

4334. Add. Annotation : — As to (2) Consd. Intract 
v . Intract (otherwise Jacobs), [1933] P. 190. 

4336. Add. Annotation : — As to (1) Consd. Intract 
v. Intract (otherwise Jacobs). [1933] P. 190. 

4342a. District registrar — Poor persons’ 

suit commenced in district registry.] — In a 
poor persons’ undefended nullity suit com- 
menced in a district registry & determined 
on assize in accordance with the Matrimonial 
Causes at Assizes Order, 1922, the district 
registrar has authority to appoint medical 
inspectors in accordance with the practice 
of the Divorce Registry. — Stroud v. Stroud 


(otherwise Grantham) (1929), 45 T. L. R. 
248 ; 73 Sol. Jo. 221. 

4354a. “ Discretion cases ” — Adultery by 

petitioner — Insertion in defended list neces- 
sary.] — Howell v. Howell <fc Davidson 
(1926), 42 T. L. R. 497. 

4354b. Application to expedite trial — Grounds 

for refusing.) — The ct., on the ground of 
public policy, refused an application by a 
wife, petitioning for a divorce on the ground 
of her husband's adultery, that the trial of 
the suit in the undefended List might be 
expedited so that the decree might be made 
absolute, & resp. might marry the woman 
named in the petition, before the birth of a 
child expected to be born aB the result of 
resp.’B relations with that woman. — P. r. P. 
(1927), 44 T. L. R. 114 ; 71 Sol. Jo. 964. 

4355a. Condition precedent to setting down — 
Statement of grounds lor exercise of discretion 
— Adultery of petitioner. ]— Apted v. Apted 
& Bliss, No. 3449b, ante. 

4355b. Not other matrimonial 

offence.] — (1) A statement lodged by an 

, appct. for divorce giving particulars of his 

. or her own adultery, in accordance with the 

direction of May 29, 1930, which followed the 
decision in Apted v. Apted cfc Bliss , No. 
3449b, ante y applies only to the matrimonial 
offence of adultery. 

(2) Where in such statement there are 
charges against the other party which are 
additional to charges in the petition they 
must be communicated to the party accused. 
— Kirk v. Kirk & Gundy (1934), 103 
L. J. P. 50 ; 150 L. T. 514 ; 60 T. L. R. 237 ; 
78 Sol. Jo. 175. 

4355c. Additional charges must be com- 

municated to other party.] — Kirk v. Kirk & 
Gundy, No. 4355b, ante. 

4355d. .] — Where a petitioner on 

a petition, disclosing his or her own miscon- 
duct in spite of which he or she is asking for 
the discretion of the ct. to be exercised in 
his or her favour, alleges adultery or other 
misconduct on the part of the other party 
which is not charged in the petition, notice of 
such allegations should be given to the other 
party, either by voluntary disclosure of the 
statement itself — I emphasise the words 
“ voluntary disclosure ” — or in some other 
appropriate form. Petitioner must satisfy 
the ct. at the hearing of the petition that this 
has been done (Sir Boyd Merriman, P.). — 
Anon. (1934), 78 Sol. Jo. 175. 

4355e. .] — Where, in the statement 

filed in support of a prayer for the discretion 
of the ct., a party alleges on the part of 
the other spouse adultery, or some other 
matrimonial offence, which is not referable 


PART XIU. SECT. 10. SUB-SECT. 1.— 
A. 

4308 I. Against whom order made — 
Not infant intervener or hie next friend.] 
— Russell v. Russell & McKenna 
(Man.). [1987] 4 D. L. R. 403 ; [1927] 
3 W. W. R. 144.— CAN. 

•z. Admissions of adultery by defen- 
dants — Admissibility .) — At the trial of 
a divorce action, the examinations of 
the two defts. for discovery were 
tendered. Each deft, admitted adul- 
tery with the other in these examina- 
tions. but no warning had been given 
that they were not bound to answer 
questions tending to show that he or 
she was guilty of adultery : — Held : 


the admissions were admissible at the 
trial. — Elliott v. Elliott & Cook, 
[1933] O. R. 206 ; 2 D. L. R. 40.— 
CAN. 

gd. Against whom order made — 
Intervener.] — Application for examina- 
tion for disoovery of Intervener refused. 
—Mattock v. Mattock, [1938] 2 
D. L. R. 801 ; 52 B. C. R. 298.— CAN. 

PART XIII. SECT. 10, SUB-SECT. 1.— 

C. 

43261. What interrogatories allowed — 
Relating to charge of adultery.) — On an 
examination for disoovery, in an action 
for judicial separation & alimony, deft. 

56 


should not bo required *to answer 
questions intended to fasten responsi- 
bility on him for certain letters, where 
such letters tend to show that he has 
oommitted adultery. — L iohtheart v. 
Lightheart (Saak.), [1826] 4 D. L. R. 
885 ; [1926] 3 W. W. R. 494.— CAN. 

4826 it. The interro- 

gatories in question herein held to fall 
within the rule that tbe ct. should not 
order interrogatories In a petition for 
divorce where they can be material 
only in so far as they may tend 
to establish adultery. — Brammall v. 
Bra mm all (B. C.), [1929] 1 W.W.R. 
800. — CAN. 
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to any specific allegation in the pleadings, 
notice of such allegation must be given to the 
other spouse. The party must be prepared to 
satisfy the ct. at the hearing that such notice 
has been given, or to justify the failure to give 
the same. — P ractice Note, [1934] W. N. 86. 

4378a. Degree of proof — Less than that required 
In prosecution for bigamy.] — Spivack v. 
Spivack, No. 463a, ante . 

4386. Add. Annotation : — Apld. Elliott v. Albert, 
[1934] 1 K. B. 660. 

4398. Add. Annotation : — Overd. Morton v. Morton, 
Daly & McNaught (1937), 167 L. T. 46. 

4398a. .] — Judicature (Consolida- 

tion) Act, 1926 (c. 49), s. 198, means that 
unless & until the husband or wife as the case 
may be has denied the adultery with regard 
to which cross-examination is to be directed 
there is no right of cross-examination as to 
that particular adultery. A result is that in 
a case where there are two co-resps. to a 
petition & a resp. wife gives evidence denying 
adultery with one of them, but gives no 
evidence with reference to the charge of 
adultery with the other of them, although 
also pleaded, she does not expose herself to 


cross-examination as to the latter adultery. 
If, however, a party gives evidence denying 
adultery in general, cross-examination may 
be directed to that general denial. — Morton 
v. Morton, Daly & McNaught, [1937] P.451 ; 
[1937] 2 A11E. R. 470 ; 106 L. J. P. 100 ; 157 
L. T. 46 ; 63 T. L. R. 659 ; 81 Sol. Jo. 359. 

4406a. Substituted service of petition on 

respondent & co-respondent.] — Tutt v. Tutt 
& Wood (1928), 166 L. T. Jo. 66. 

4409a. Telephone conversations — Reports — Witness 
refreshing memory.] — Petitioner had caused 
the telephone line from his house to be tapped 
by means of a line taken to a room in another 
house hired for the purpose. He employed 
an inquiry agent to listen in to all telephone 
calls made from & received at his house, & 
to write down verbatim reports of the con- 
versations. Some of the conversations were 
also listened to by petitioner as well as by the 
inquiry agent : — Semble : evidence by peti- 
tioner of the telephone conversations, which 
he had overheard between resp. & co-resp., 
was admissible, & he ifiight refresh his 
memory from the notes of these conversations 
which the inquiry agent had written at the 


PART XIII. SECT. 10, SUB-SECT. 1. 

— D. 

«p. Jurisdiction to order — Ontario .] — 
There is no right in Ontario to an order 
of ct. for the physical examination 
of one of the parties in an action of 
nullity of marriage for physical in- 
competence. — H. v. H., [1933] 3 

D. L. It. 792.— CAN. 


PART XIII. SECT. 11, SUB-SECT. 1. 

n I. .] — In an action for divorce 

if there is evidence, not open to excep- 
tion, of admissions of adultery by the 
principal respondent it is the duty of 
the ct. to act on the admissions, even 
though there is no other evidence to 
support them . Tho ct. will act upon 
such uncorroborated evidence only if 
convinced that the admissions wore in 
fact made and were genuine. — 
Monaghan v. Monaghan. 11930] 2 
W. W. R. 748 ; 4 D, L. R. 1025 ; 

revsd. on facts, [1931] 2 W. W. R. 1 ; 
2 D. L. R. 934. — CAN. 

s i. .] — Pltf. in a divorce action 

in Alberta is not a compellable wit- 
ness ; &, if the evidence adduced 

establishes his or her case & does not 
also prove anything which is an 
absolute defence or which gives the ct. 
a discretion to refuse the decree, the 
decree must bo granted although pltf. 
has not attended in person at the trial 
8c the action is an undefended one. — 
Emeny v. Emkny (Alta.), [1930] 1 
D. L. R. 253 ; [1929] 3 W. W. R. 577 ; 
24 Alta. L. R. 303.— CAN. 


s ii. .] — It is Incumbent on a 

petitioner for divorce, even in an 
undefended proceeding, to fully estab- 
lish the case & reveal Ml material 
facts ; & he may be required to attend 
personally at the hearing. — Bailey v. 
Bailey (Man.), [1929] 4 D. L. R. 
1068 ; 1 W. W. R. 708.— CAN. 


s g. Necessity for preponderance of 
evidence — Effect of declaration of no 
intention to remarry .] — In a divorce 
action the rule as to the preponderance 
of evidence in civil actions should not 
be weakened, but the evidence required 
to establish pltf.’s case should be, if 
anything, stronger & raoro preponderat- 
ing than in other actions. Pltf. In a 
divorce action who provee a case 
entitling him to a divorce is not pre- 
judiced or deprived of his right to the 
divorce because he declares that if 
he gets it he does not Intend to remarry. 
— Leboeuf v. Lrbokuf & Germain, 
1928] 2 D. L. R. 23 ; 11928] 1W.W.R. 


423 ; 23 Alta. L. R. 328.— CAN. 

gf. Number of witnesses.]-—' The effect 
of legislation is that the rule of evi- 
dence in the Ecclesiastical Cts., which 
required proof by two witnesses to 
establish a case, has no application in 
tho Divorce Ct. in New South Wales. 
It is unnecessary, therefore, that two 
witnesses should be called for tho 
proof oi* any tact, & the usual practice 
In the cts. ct common law must bo 
followed.— Bo u'oman v. Boardman 
(1936). 30 S. R. N. S. W. 474; 53 

N. S. W. W. N. 182.— -A US. 

PART XIII. SECT. 11, SUB-SECT. 2. 

4376 i. Whether formal proof essential 
— Suit for dissolution — Damages claimed 
against co-respondent.] — Where on a 
petition for divorce damages are 
claimed against co-rcs]). primd facie 
proof of marriage, if not rebutted, is 
sufficient to ineot the strictness of proof 
required in the criminal conversation 
phase of the proceedings. — Knight v. 
Knight 8c Owens, [1925] 2 D. L. It. 
467 : [1925] 1 W. W. R. 824.— CAN. 

sk. Admissions of parties — Suit for 
nullity.] — A declaration that a marriage 
is null & void by reason of tho previous 
marriage of one of the parties will not 
be granted upon admissions only. — 
Grasstck v. Grassick. [1935] 1 Jj. L. 11. 
351 ; O. It. 50 —CAN. 

PART XIII. SECT It, SUB-SECT. 3. 

4381 ill. . ] — Sects. 51 & 52 of 

the Indian Divorce Act contain the 
law upon the question whether a resp. 
or co-resp. can give evidence against 
themselves of adultery. — B onhikm v. 
Ka TROLrMON (1929), L L. It. 57 Calc. 
1159.— IND. 

«m. Whether respondent can be ex- 
amined for discovery.] — Myrlowysz v. 
Myrlowysz, [1930] 3 W. W. It. 83 ; 
[1931] 1 D. L. R. 154.— CAN. 


PART XIII. SECT. 11, SUB-SECT. 3.— 
B. (b). 

4384 I. “ Proceeding instituted in 
consequence of adultery ” — Suit for 
nullity. ]— In a suit for nullity petitioner 
may be compelled to answer questions 
tending to Show that he has committed 
adultery.— W. v. W., [1926] 8. A. 8. R. 
425.— AUS. 


PART XIII. SECT. 11. SUB-SECT. 5. 

h i. .] — In a suit by a 

husband for divorce, letters written 
by the wife to oo-resp., but not delivered 


to him, are not made evidonoe of 
adultery admisslblo against oo-resp. 
by Ceylon Evidenco Ordinance, 1895, 
b. 9. The fact that co-rosp.’s counsel 
has based questions In cross-examina- 
tion upon the contents of tho letters, 
which had properly been admitted as 
evidenco against the wife, does not 
make the Letters evidenco against co- 
resp.— Gabriel v. K.liatamby. 119261 
A. C. 133; 95 L. J. p, C. 9: 134 

JL. T. 200.— CEYLON 


h ii. Letters to husband from 

alleged adulterers Taken from husband’s 
desk by wife.] — 71<M ; admissible. — 
Lighthkart v. Liohtheart, [1927] 
1 D. L. R. 386 ; [19271 1 W. W. R. 
393 ; 21 Saak. L. R. 300 —CAN. 

k i. Letter from intervener to 

husband.] — In an action for divorce 
a lottor written by the intervener & 
received by deft, husband containing 
suggestions that the Intervener was 
pregnant by the husband wa8 found 
by pltf. wile among the husband’s 
papers. The husband denied tho 
adultery 8c falsely told his wife that tho 
letter had been written by cortaln 
relatives as a Joke : — Held : tho letter 
was admissible as against deft, as somo 
evidence of his conduct 8c of the 
relations between him &; the inter- 
vener. Also, the false statements as to 
tho writer of the letter were not, In 
the absence of other evidence tending 
to prove adultery, ovidenoe of adultery. 
— Basedow v. Basedow, [1935] S. A. 
S. R. 155.— AUS. 


m i. .] — The pursuer in an 

action of divorce for adultery, instituted 
in 1923, reclaimed against an Inter- 
locutor, pronounced in 1927, which 
assoilzied defender & co-defender. 
Before the case was put out for hoaring 
in the Inner House, pursuer presented a 
note. In which she asked leave to amend 
her record, 8c to lead evidence regarding 
certain incidents which occurred in 
1925. for the purpose of throwing light 
upon the relations of defender & co- 
defender prior to the date of the action. 
The ct. In the exercise of its discretion, 
granted the leavo craved. — Ross v. 
Ross, [1928] S. C. (Ct. of Bess.) 600.— 
SOOT. 


sz. Admissions — Of adultery — By 
wife — Bastardising offspring .) — Ad- 
missions by a wife, that the father of 
a child born to her during the marriage 
was not her husband ; — Held : receiv- 
able In evidence, so far as they did not 
relate to non -access. — Justice v. 
Justice, [19251 8 . A. 8 . R. 278.— AUS. 
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time & which petitioner had checked shortly 
after. Although some of the conversations 
were irrelevant, still their recording was 
necessary & the costs thereof should be 
.allowed. — Jacobs v. Jacobs & Solomon, 
[1930] 1 All E. R. 67. 

4422. Add. Annotation : — Dlstd. Preger v. Preger 
(1920), 134 L. T. 070. 

4427. Add. Citation 11 W. R. 85. 

4484. Add. Annotation : — Refd. Oapron v. Oapron, 
[1927] P. 243. 

4489. Add. Annotation : — Consd. Cavendish v. 
Cavendish, [1920] P. 10. 

4442. Add. Annotation : — Refd. Bosworthick v. 
Bosworthick, [1927] P. 04. 

4447a. .] — In undefended petitions for divorce 

the ct. should not be asked to act on evidence 
identifying resp. by photograph when per- 
sonal identification by witnesses could easily 
have been effected. — Practice Note (1925), 
159 L. T. Jo. 95. 

4481a. .] — Wilson v. Wilson & Berry 

(1929), 73 Sol. Jo. 284. 

4486a. Of petitioner — Discretion statement — Peti- 
tioner in Navy on foreign station.] — Denhert 
v. Denhert & Gamil (1934), 78 Sol. Jo. 520. 

4540a. Want of prosecution of petition — Cross- 
prayer for relief.] — In casts where there is 
want of prosecution of the petition & the 
answer opposes the relief sought by petitioner 
by alleging countercharges & claiming cross- 
relief, the future practice will be as follows : 
a stay will be placed upon the petition, thus 
keeping alive its framework, which will 
enable resp. to proceed to trial on the prayer 
of the answer with any consequential relief 
to which he or she may be entitled. — 
VOLKERS V. VOLKERS (WlNGATE ClTED), 

[1935] P. 33 ; 104 L. J. P. 4 ; 152 L. T. 95 ; 
61 T. L. R. 87 ; 78 Sol. Jo. 785. 


4548. Add. Annotation : — Consd. Grist v. Grist, 
[1932] P. 1. 

4544, Add. Annotation: — Consd. Grist v. Grist, 
[1932] P. 1. 

4554. Add. Annotation : — Consd. Grist v. Grist, 
[1932] P. 1. 

4556. Add. Annotation: — Consd. Grist v. Grist, 
[1932] P. 1. 

4570. Add. Annotation : — Consd. Beaumont v 
Beaumont, [1933] P. 39. 

4577. Add. Annotation: — Consd. Beaumont v. 
Beaumont, [1933] P. 39. 

4577a. .] — After abatement of a 

divorce suit by reason of the death of the 
husband before trial, the ct. still has juris- 
diction in the suit to order taxation & pay- 
ment of the wife’s costs properly incurred 
before the husband’s death out of a fund 
lodged in ct. by the husband as security for 
the wife’s costs of & incidental to the hearing. 
— Beaumont v. Beaumont, [1933] P. 89 ; 
102 L. J. P. 4 ; 148 L. T. 247 ; *ub nom . 
Re Beaumont Petition, 49 T. L. R. 35, C. A. 
'Annotation: — Reid. Morriss v. Baines & Go., Ltd., [1933 J 
, 1 K. B. 540. 

4677b. Motion for directions.] — 

Beaumont v. Beaumont (No. 2), [1932] P. 
163, n. ; 147 L. T. 200 ; 48 T. L. R. 535; 
revsd., [1933] P. 39, O. A. 

4578. Add. Annotation :— -Consd. Beaumont v. 
Beaumont, [1933] P. 39. 

4579. Add. Annotation : — Consd. Beaumont v. 
Beaumont, [1933] P. 39. 

4585a. Dismissal for collusion — Effect of — On 
supplemental petition.] — Sandler v. Sandler, 
No. 3670a, ante . 

4009. Add. Annotation: — As to (1) Consd. Wright 
(H. S.) & Webb v. Annandale, [1930] 2 
K. B. 8. 

4630a. Discretion of President to set aside order of 
registrar.] — On the application of a petitioner 


PART XIII. SECT. 11, SUB-SECT. 12. 

4466 ii. .J—Dahlbero v. 

Swanson, [1927] 3 D. L. R. 669 : 
[1927] 1 W.W. R. 617; 21 Bask. L. R. 
388. — CAN. 

PART XIII. SECT. 12, SUB-SECT. 1. 

«a. Discretion of Court of Appeal .] — 
In an undefended divorce action leave 
to adduce affidavit evldonoe of adultery 
may properly be granted when Bpecial 
circumstances are shown to exist, as 
when the essential witnesses reside 
outside the province & it is shown that 
pltf . Is unable because of lack of means 
to pay the expenses of a commission 
or of obtaining their attendance at the 
trial. On an application for suoh leave 
each Judge in Chambers has to oxercise 
his own discretion, having regard to 
the relevant facts of the case before 
him. Where he declines to exercise 
that discretion, or acts on a wrong 
principle or on wrong grounds when 
exercising it, the Ct. of Appeal must 
bring its own discretion to bear on the 
question whether the leave should be 
granted or refused, — Wood v. Wood, 
[19311 2 W. W. R. 190 ; reosg.. ri931] 
1 W. W. K. 112 ; 25 S. L. R. 172.— 
CAN. 

PART XIII. SECT.^12, SUB-SECT. 2. 

4480 i. When parties abroad — Peti- 
tioner unable to afford commission ,] — 
In view of the special ciroumstanoes of 
the present undefended action for 
divorce & the nature of the evidence 
sought to be adduoed by the affidavits 


in question, held that the case was a 
proper one in which to allow pltf. to 
give affidavits evidence of adultery. 
The witnesses were all living in 
England & pltf. had not the means to 
enable her to secure their attendance 
or to meet the expense of obtaining 
their evidence by commission. — Rick 
v. Rice & Prescott, [1929] 2 D. L. R. 
345 ; 1 W. W. R. 713 ; 23 S. L. R. 
484.— CAN. 

PART XIII. SECT. 12, SUB-SECT. 8. 

■o. Delay making impossible legitima- 
tion of child.] — In support of an applica- 
tion for leave to use as evidence an 
affidavit of a medical practitioner 
residing in Capetown testifying to 
deft. 's condition of pregnancy, It was 
urged that the delay which would be 
consequent upon having the evidence 
taken on commission might make 
impossible the legitimation of a child 
expected to be horn to deft, in about 
three months’ time : — Held : the affi- 
davit be accepted as evidenoe, — 
Husband v. Wife, [19311 N. L. R. 
300.— S. AF. 

PART XIII. SECT. 13, SUB-SECT. 1. 

■o. Appeal from order.) — Leave to 
appeal from order of judge in chambers, 
sitting in appeal from a master, should 
be granted, commission evidenoe being 
a matter of grave doubt & importance. 
— D. tJ. D„ [1931] O. R. 804.— CAN. 

PART XIII. SECT. 13, SUB-SECT. 3. 

4608 I. Witness out of the juris 
diction.] — Held: in an action of 
divorce under the provisions of Con- 

68 


Jugal Rights (Scotland) Amendment 
Act, 1861, s. 13, & Evidence (Sootland) 
Act, 1866, s. 2, it was within the com- 
petence of the Lord Ordinary to grant 
a commission to examine witnesses in 
England, even though the evidenoe of 
these witnesses might, apart from the 
pursuer’s own evidence, be sub- 
stantially the whole evidence adduoed 
in the case ; &, in aooordanoe with 
established practice, the poverty of 
the pursuer was per et a special cause 
within Evidence Aot, 1866, a. 2, for 
granting such a commission. — Lawson 
v. Lawson, [1930] 8. C. 18.— SCOT. 

sp. Witness resident abroad — dt too 
poor to travel.) — In an undefended 
divorce petition by a wife in Nova 
Sootia the evidenoe of the wife, who 
resided in England, was ordered to be 
taken on commission, she being unable 
for financial reasons to go to Nova 
Sootia. — Davidson v. Davihson (1933), 
6 M. P. R. 264.— CAN. 

PART XIII. SECT. 14, SUB-SECT. 2.— 
A. 

at. Pending appeal against refusal of 
order for interim eUimonyA- — Pitman v. 
Pitman (No. 2), [1935] 1 W.W.R. 299; 
affd., [19351 3 W. W. R. 287.— CAN. 

PART XIII. SECT. 16, SUB-SECT. 2.— 

g i. Withdrawal at trial — Order 

directing husband to pay interim oosts 
not affected.) — Camrud v. Camrud 
^8a^^[1927^4 D^L^R. 866 ; {19271 
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seeking to obtain a divorce the registrar 
made an order that the cause should be tried 
by a special jury. The President ordered 
that the registrar’s order be set aside & that 
the cause should be tried by a judge alone. 
Petitioner appealed contending that the 
substantive discretion to grant a jury is 
vested in the registrar & is binding upon the 
judge : — Held the substantive discretion is 
vested in the President & he was entitled to 
set aside the registrar’s order. — Cooper v. 
Cooper, [1936] 2 All E. R. 642 ; 62 T. L. R. 
690 ; 80 Sol. Jo. 610, C. A. 

Annotation: — Refd. Evans v. Bartlam, [1937] A. C. 473. 

4686. Add* Annotation : — Refd. Sloggett v. 

Sloggett, [1928] P. 148. 

4638a. Two trials by Jury — Disagreement — Order 
for trial by judge.] — By the Matrimonial 
Causes Rules, 1924, r. 30 (B) : “ Unless a 
registrar shall otherwise order on summons, 
all causes in which damages are claimed shall 
be tried by a common jury & all other causes 
shall be heard by the ct. itself without a 
jury.” 

A husband filed a petition against his wife 
for divorce on the ground of her alleged 
adultery with co-resp., but claimed no 
damages against him. He subsequently 
obtained an order from the judge under 
r. 30 (B) of the Matrimonial Causes Rules, 
1924, that the issue should be tried before a 
special jury. The petition was twice tried, 
& on each occasion the jury failed to agree 
& were discharged. The husband then 
applied to the President for an order that the 
order for a jury which had been made should 
be discharged & that the petition should O j 
tried by a judge alone. The President made 
the order. On appeal : — Held : under 
rule 30 (B) the President had jurisdiction to 
order that the further trial of the petition 
should be before a judge alone ; the power 
given by that rule to direct the method of 
trial was not limited to one application & one 
order only, but enabled the ct. to determine 
from time to time what was the right mode 
of trial ; also the order made by the President 
in the judicial exercise of his discretion was a 
proper one to make in the circumstances of 


the case. Per Slesser, L.J., R. S. C., 
Ord. XXXVI, r. 1, did not confer juris- 
diction to make the order. — T rinder v. 
Trinder (Mm winter), [1936] P. 61 ; 104 
L. J. P. 28 ; 152 L. T. 276 ; 51 T. L. R. 206 ; 
78 Sol. Jo. 914, C. A. 


4640a. Cruelty.] — There is now no 

statutory right of a party to a matrimonial 
suit to insist on the trial of any issue of fact 
by a jury. On a petition by a husband 
seeking dissolution of marriage on the ground 
of the alleged adultery of reap, wife with the 
co-resp., resp. counter-charged petitioner 
with cruelty & prayed a judicial separation. 
An order having been made for the trial by a 
jury of the issue of adultery, the Ct. of Appeal 
refused to extend the order to include the 
issue of cruelty. — Rugg-Gunn v. Rugg- 
Gunn & Archer, [1931] P. 147 ; 100 L. J. P. 
61 ; 145 L. T. 200 ; 47 T. L. R. 398 ; 75 
Sol. Jo. 424, C. A. ; affg, t 8. O. sub nom. 
R. G. v. R. G. & A., 47 T. L. R. 370. 


Annotations: — Gonad. Croker v. Oroker (1932), 48 T. L. R. 
597 : Cooper tj. Cooper. 11930] 2 All E. R. 542. Reid. 
Trinder v. Trinder & Midwinter, [1935] P. 61. 


4660. Add. Annotation : — As to (1) Refd. Statham 
v. Statham, [1929] P. 131. 

4676. Add. Annotation : — Generally , Refd. Place 
v. Searle (1932), 48 T. h. R. 428 ; Newton v. 
Hardy (1933), 149 L. T. 165. 


B. By Whom Assessed (Vol. XXVII., p. 452). 
After the cross-reference add as follows : — 

4677a. By court.] — The ct. has power to direct 
that damages shall be assessed by a judge 
alone, unless one of the parties applies for 
trial by jury. The practioe is now regulated 
by R. S. C., Ord. 36, rr. 2-6, & Matrimonial 
Causes Rules, 1924, r. 30 (6).— Bedford v. 
Bedford & Powdrill (1926), 96 L. J. P. 
22 ; 136 L. T. 383. 

4719 a . Damages previously recovered In 

enticement action.] — Although the causes of 
action on a claim for the enticement of a wife 
& on a claim for damages in divorce against 
the same deft, in respect of adultery com- 
mitted by him with the wife are not identical, 
the measure of damages in a case where there 


PART XIII. 


SECT. 16, SUB-SECT. 
— B. 


1. 


■r. Charge of adultery — General rule. 3 
— Under Divorce & Matrimonial Causes 
Act, 1908, r. 52, where the relief sought 
in a defended cause is grounded upon 
adultery, there Is no absolute right to 
either party to have the case tried 
before a Jury, but there Is a primary 
right to have the case set down for 
trial before a judge & Jury. On an 
application “ for trial otherwise " 
under the rule, If either party desires 
that the issue be tried before a jury, the 
ct. should, as a general rule, refuse to 
make an order for trial otherwise them 
before a Jury. — Elliott r. Elliott 
[1932] N. Z. L. R. 484.— N.Z. 

st, Conduct conducing to.] — In 

a suit for divorce on the ground of 
adultery, the ot. has a discretion, under 
sect. 101 of Marriage Act, 1915, as to 
whether the Issue raised by an allega- 
tion In resp.'s answer that petitioner 
was guilty of wilful neglect or mis* 
conduct conducing to the adultery 
should be tried by a Jury. — L ack v. 
Lack^I 931 ] V. D. R. 72 ; Argus L. R. 

■v. .} — In a suit for divorce 

on the ground of adultery, questions 


whether the petitioner connived at, or 
condoned, or was guilty of conduct 
which conduced to, the adultery 
alleged, are not ** matters of fact in 
relation to ” the charge of adultery 
within sect. 79 (3) of Marriage Act, 
1928, & the parties are, therefore, not 
entitled as of right to have such ques- 
tions submitted to a Juiy* — Clarke r. 
Clarke, [1931] V. L. R. 69 ; Argus 
L. R. 20.— AU6. 


PART XIII. SECT. 16, SUB-SECT. 5.— 

A. 

4670 i. General rule.] — The factors 
to be considered in granting damages 
against co-resp. are (1) the actual value 
of the wife to the husband ; (2) the 
injury to his feelings, the blow to his 
marital honour & the hurt to his 
matrimonial & family life.— Haynes 
e. Haynes (Sask.), [1926] I D. L R. 
473 ; [1926] 2 W. W. R. 720.— CAN. 

PART XIIL SECT. 16, SUB-SECT. 5.— 

B. 

tb. By judQC.] — It is not the law in 
Saskatchewan that damages against 
co-resp. must be assessed by a jury. — 
Rideb v. Rider, [1925] 3 D. L. R. 
370: [1925] 1 W. W. R. 1051; 19 
Sask. L. R. 384.— CAN. 
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sd. .1 — A Judge sitting without 

a Jury in Manitoba has jurisdiction to 
award damages against a oo*resp. to a 
divorce action. — M itchell®. Mitchell 
& Croomk. [1936] 1 W. W R. 553 ; 2 
D. L. R. 374 ; 44 Man. L. R. 23 ; 5 
F. L. J. (Can.) 292.— CAN. 

PART XIII. SECT. 16, SUB-SECT. 6.— 
D. (b). 

4685 i. Not punitive.] — Rider v. 
Rideb. [1925] 3 D. L. R. 370 ; [1925] 
l W. W. R. 1051 19 Sask. L. R. 384. 

—CAN. 

4685 ii. : .> — Tra ntkr v. Trantkb 

& Lamb, ri925| N. Z. L. R. 593.— N.Z. 

PART XIII. SECT. 16, SUB-SECT. 6.— 
D. (e). 

4600 i. Whether bar to claim for 
damages — Illicit relationship continued 
after knowledge.]— Co-resp.'s conduct 
in continuing adulterous relations with 
resp. after be became aware that she 
was married : — Held : to deprive him 
of any protection with respect to 
immunity from damages to which his 
prior ignorance of her married state 
might have entitled him. — H aynes v. 

SiYT&iW. 7*2« D -0 L AN B - 
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has been adultery may be practically the 
same under both causes of action. This 
applies to the loss of consortium & the loss of 
services of the wife as well as to the adultery. 
If the action for enticement is disposed of 
before a petition for divorce & all the cir- 
cumstances relating to adultery must have 
been in the contemplation of the parties 
when the action was disposed of, practically 
all the damages available to the husband have 
been awarded in the action for enticement. 
Further damages are only obtainable in divorce 
if some grave matter for consideration has 
not been dealt with in the enticement action. 

Observations on the combination at the 
instance of a husband of the two remedies 
& the attendant claim for double damages. — 
Menon v. Mbnon & Warth, [1936] P. 200 ; 
[1936] 1 All E. R. 900 ; 105 L. J. P. 83 ; 154 
L. T. 725 ; 62 T. L. R. 483 ; 80 Sol. Jo. 348. 

4746. Add. Annotation: — Generally, Refd. Bos- 
worthick v. Bosworthick, [1927] P. 64. 

4750a. Disagreement of Jury — Refusal to enter 
verdict.] — Waudby v. Waudby & Bowland, 
No. '4836a, post. 

4752. Add. Annotations: — Consd. Dod worth v 
Dale, [1936] 2 All E. R. 440; Fowke v- 
Fowke, [1938] 2 AH E ft R. 638. 

4752a. Void second marriage — Reference in 

* decree nisi dissolving first marriage refused.]— 

Hewett v. BtawETT & Dupin (1929), 73 
Sol. Jo. 402. 

4753a. After decree nisi for dissolution.]— 

Daglisii v. Daglish, [1936] P. 49 ; 105 

L. J. P. 19 ; 154 L. T. 246 ; 62 T. L. R. 171 ; 
80 Sol. Jo. 129. 

4753b. .]— Petch v. Petch (1936), 182 

L. T. Jo. 370. 

4759. Add. Annotation: — Refd. Fender v. Mild* 
may, [1937] 3 All E. R. 402. 

4763a. As res Judicata.] — (1) A finding 

of adultery as a fact on which a decree nisi 
has proceeded is not res judicata , so that it 
cannot subsequently be questioned in the 
Divorce Div. in any event, nor is resort to the 
Ct. of Appeal the only means of reviewing it. 


The decree nisi resembles any other order 
nisi in that it proceeds merely upon the 
materials before the ct. at the time of its 
pronouncement & cause can be shown against 
it being made absolute. (2) The King’s 
Proctor, not being a party to the suit as 
originally constituted, cannot resort to the 
Ct. of Appeal, but if he comes to the con- 
clusion that the decree has been obtained 
contrary to the justice of the case he must 
intervene & show cause against making the 
decree absolute. For that purpose he may 
call fresh evidence to show that there has 
been no adultery notwithstanding the 
previous finding in the affirmative. — 
Chalmers v . Chalmers, [1930] P. 154 ; 99 
L. J. P. 60 ; 142 L. T. 654 ; 46 T. L. R. 269 ; 
74 Sol. Jo. 216. 

4767a. Effect of — On status of parties.] — A 

decree for restitution of conjugal rights with 
the usual finding that the parties to the suit 
are husband & wife, though it may not 
directly affect their status, nevertheless 
proceeds upon the basis of their status being 

, thus conclusively established inter partes. 
Resp. in a suit for restitution of conjugal 
rights, who does not resist such a finding, 
cannot afterwards dispute the validity of the 
marriage of the parties. A subsequent suit 
for nullity of the marriage, in which bigamy 
is alleged to have been in fact committed by 
one of the parties to It, does not., after this 
finding of its validity as between them, 
afford any exception to the general rule of 
estoppel. — Woodland v. Woodland (other- 
wise Belin or Barton), [1928] P. 169 ; 97 
L. J. P. 92 ; 139 L. T. 262 ; 44 T. L. R. 495 ; 
72 Sol. Jo. 303. 

Annotations : — Consd. Lindsay v. Lindsay, [1934] P. 162. 

Reid. Papadoponlos v. Papadoulos, [1930] P. 55. 

4778a. .] — Where there has been, in fact, a 

ceremony of marriage & there is issue, 
although the marriage be afterwards declared 
null & void, the ct. has jurisdiction, on 
pronouncing the decree of nullity, to make an 
order for the custody of the child or children 
of the union under the terms of Supreme 
Court of Judicature (Consolidation) Act, 


PART XIII. SECT. 17, SUB-SECT. 2. 

4751 1. Decree of nullity — Effect of .] — 
A decree of nullity of marriage is in 
Manitoba a decree absolute in the first 
instance ; therefore whore a wife who 
had appealed from a decree of nullity 
applied for security for her costs & for 
maintenance pending the appeal : — 
Held : the Ct. of Appeal had no juris- 
diction to grant the application. — B. 
v. B., [19351 1 W. W. R. 290 ; 2 D. L. R. 
708 ; 43 Man. L. R. 123.— CAN. 

4751 ii. .]— A decree of annul- 

ment of marriage should be a decree 
absolute in the first instance. Divorce 
& Matrimonial Causes Aot, 1857 (Imp.) 
as it stood on July 15, 1870, applied. — 
Fernet v. Fernet, [1939] 2 w. W. R. 
444.— CAN. 

47581. Decree nisi — Effect of — On 
status of parties — Marriage undis- 
solved.] — A decree nisi in a suit for 
divorce does not sever the marriage tie. 
— Wright (otherwise Harrison) v. 
Harrison, [1932] 1 W. W. R. 592.— 
CAN. 

a 1. Granted when divorce decree 

refused.] — Although a claim for divorce 
Is withdrawn at the trial, pltf. is entitled 
to judicial separation where the evi- 
dence warrants the granting of it & 
justifies the ct. in disregarding a 
separation agreement between the 


parties. — C amrud v . Camrud (Saak.). 
(1927) 4 D. L. R. 365; [1927] 2 

W. W. R. 759.— CAN. 


b !. Action for nullity. 1 — 

The requirement as to delivery or a 
judgment nisi in an action for annul- 
ment of marriage was not introduced 
into Ontario by Divorce Act (Ont.), 
1930 (Can.), nor as a matter of practioe 
by the Divoroe Rules. — Walker v. 
Walker, [1932] 1 D. L. R. 380 ; O. R. 
69.— CAN. 


s I. Necessity far service .] — A 

decree nisi in a divorce actioD should 
be promptly issued & served, whether 
It contains any special terms or not. — 
Oliver v. Oliver, [1928] 4 D. L. R. 
666 ; [1928] 3 W. W. B. S3.— CAN. 


e Ii. Nature of .] — A decree nisi 

tor divoroe Is not a separate decree, it 
is Inchoate, a step in the cause, until 
completed by the decree absolute. — 
Winn v. "Winn & Fisher, [1938] 1 
W. W. R. 674 ; 2 D. L. R. 475 ; 46 
Man. L. R. 78.— CAN. 


f i. Notice of '* horns ” — Meaning 

of .] — The usual decree of restitution of 
conjugal rights granted to a petitioner 
husband Imposes, as a condition pre- 
cedent to the effective servioe of the 
decree, a condition that written notice 
of the home to which she Is to return 
be scrvod on resp. wife : — Held : the 
word “ home ” used in such notice 
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means the homo of tho petitioner in the 
true sense of the word. S entitle : the 
word " home ” in such case moans the 
place whore petitioner usually or then 
resides, & may be In a boarding bouse or 
hotel. — Summers v. Summers (1935), 
52 N. S. W. W. N. 60.— AUS. 


PART XIII. SECT. 17, SUB-SECT. 3.— 
B. 

sg. General rule — Northern Ireland. J 
— There is no jurisdiction in Northern 
Ireland in matrimonial proceedings to 
make orders affecting the immediate 
custody of children of the marriage 
either under Guardianship of Infants* 
Act, 1886 (c. 27), s. 7, or otherwise. — 
Carey v. Caret, 11935] N. HI 44.— IR. 

sj. Discretion of court.] — Appeal from 
an order under Wives* & Children’s 
Maintenance Act, 1936, by which the 
custody of the eldest child, a girl of 
eighteen, was given to the father & the 
custody of the younger children, six 
in number, was given to the mother. 
Applt., the father, appealed against 
the order because of stud provision Sc 
argued that this objeotion Involved 
an appeal against the judge’s general 
finding that the wife had made out her 
case under the Act ; — Held : in view 
of the judge’s findings, his order should 
not be interfered with. — White v. 
White, [1938] 2 W. W. R. 217.— CAN. 
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1925 (c. 49), s. 193, & not merely an order 
for its, or their, care & control. — L b Mksurier 
(otherwise Gordon) v. Le Mesurier (1930), 
99 L. J. P. 33 ; 142 L. T. 496 ; 46 T. L. R. 
203 ; 74 Sol. Jo. 77. 

4776a. Exclusive jurisdiction of Divorce Division.] 
— In Apr. 1930, appct. petitioned for the 
dissolution of his marriage. His wife ap- 
peared, but did not defend the suit. On 
Aug. 24, 1931, after the decree had been 
made absolute, the wife applied to a ct. of 
summary jurisdiction for an order under 
Guardianship of Infante Act, 1866 (c. 27), 
s. 5, as amended by Guardianship of Infants 
Act, 1925 (c. 45), ss., 3 (2), 7 (1), for the 
custody & maintenance of a child of the 
marriage. It was pointed out to the Bench 
that the marriage of the parties had been 
dissolved, & that the wife having appeared 
was entitled under r. 34 of the Matrimonial 
Causes Rules, 1924, to be heard in the 
Divorce Ct. on questions as to the custody 
of children of the marriage. The chairman 
said : “If that is the case we think the 
application should be made there.” 

On Apr. 11, 1932, the wife renewed her 
application to the justices, & a differently 
constituted ct. made an order giving her the 
custody of the child & ordering appct. to 
pay five shillings weekly for its maintenance 
while under the age of sixteen. On an appli- 
cation by the husband for certiorari : — Held : 
(1) the matter was res judicata by the decision 
of Aug. 24, 1931, whether that were regarded 
as a refusal to make an order from which 
refusal there had been no appeal, oi a as 
decision that the matter was one vMoh 
“ would more conveniently be dealt with by 
the High Court ” ; (2) the jurisdiction of 

the Divorce Ct., when it has become seised 
of a matrimonial cause, is an exclusive & 
overriding jurisdiction, & ousts that of the 
justices under the Guardianship of Infants 
Acts. — R. v. Middlesex JJ., Ex p. Bond, 
[1933] l K. B. 72 ; 102 L. J. K. B. 40 ; 148 
L. T. 134 ; 90 J. P. 487 ; 49 T. L. R. 18 ; 
30 L. G. R. 498 ; 29 Cox, 0. C. 563, D. C. ; 
on appeal , [1933] 2 K. B. 1, C. A. 

Annotations : — As to (2) Apld. Higgs v. Higgs, [1935 J P. 28 ; 

Knott v. Knott, [1935] P. 158. 

4776b. Effect of order — Conclusive as to legitimacy.] 
— Lindsay v. Lindsay, No. 5365b, post 

4785a. .] — Marsh v. Marsh, No. 2602, ante. 

4790. Add, Annotations : — Retd. Bosworthick v. 
Bosworthick, [1927] P. 64 ; Hyman v. Hyman, 
Hughes v. Hughes (1928), 139 L. T. 416. 

4818a. Refusal of application — Further application 
— Res judicata.] — A wife who had appeared 
to, but had not defended, her husband’s 
petition for divorce applied, after the decree 
had been made absolute, to a ct. of summary 
jurisdiction under Guardianship of Infants 
Act, 1886 (c. 27), s. 6, as amended by Guar- 
dianship of Infante Act, 1925 (c. 45), for an 
order for the custody & maintenance of a 


child of the marriage. On the Bench being 
informed that it was open to the wife to 
apply for the order to the Divorce Ct. under 
r. 34 of Matrimonial Causes Rules, 1924, the 
chairman said : “If that is the case, we 
think the application should be made there.” 
At a later date the wife renewed her applica- 
tion to a differently constituted Bench, which 
made the order asked for : — Held : the 
matter was res judicata by the earlier decision 
of the justices. — R. v. Middlesex JJ., Ex p. 
Bond, [1933] 2 K. B. 1 ; 102 L. J. K. B. 
432 ; 148 L. T. 544 ; 97 J. P. 130 ; 49 

T. L. R. 247 ; 31 L. G. R. 169 ; 29 Cox, C. 0. 
620, C. A. 

4836a. Abortive trial — Discretion to make 

no order “ at present/*] — A husband filed 
a petition for divorce, alleging adultery by 
his wife with a co-reBp. The wife filed a 
cross-petition for judicial separation, alleging 
adultery & cruelty on the part of the husband, 
to which he pleaded condonation. At the 
trial the jury disagreed as to the wife’B 
adultery, & as to condonation by her, but 
signified, without returning a formal verdict, 
that they were prepared to find both adultery 
& cruelty on the part of the husband. The 
judge at the trial declined to enter any 
verdict. The Ct. of Appeal refused to do 
otherwise.# On an application by the wife 
for her costs of the abortive trial, the judge 
refused to make any order at that stage in 
the proceedings : — Held : the refusal at that 
stage was a matter for the discretion of the 
judge, with which the Cb. of Appeal would 
not interfere. — Waudby v, Waudby & Bow- 
land (1901), 84 L. T. 829 ; 17 T. L. R. 020 ; 
45 Sol. Jo. 615, C. A. 

Annotation : — Apprvd. Grist v. Grist, [1932] P. 1. 

4836b. .] — Notwithstanding the 

eneral rule that in proceedings between 
usband & wife the latter is entitled to her 
costs of an abortive trial before further pro- 
ceedings are brought, the ct. in its discretion 
is entitled in such a case to reserve its 
decision & to say that it will make no order 
as to costs “ at present.” — Grist v. Grist, 
[1932] P. 1 ; 101 L. J. P. 1 ; 146 L. T. 82 ; 
48 T. L. R. 2 ; 75 Sol. Jo. 725, C. A. 

4837. Add. Annotation : — As to (2) Refd. Darn- 
borough v. Darnborough & Smith, Clare 
Intervening (1926), 96 L. J. P. 24. 

4845. Add. Annotation : — Refd. Capron v. Capron, 
[1927] P. 243. 

4848a. Wife's petition — Woman charged with 

adultery added as respondent.] — If, in a wife’s 
suit for divorce, the married woman with 
whom the husband is alleged to have com- 
mitted adultery is made a resp. in the suit by 
an order made on summons under Jud. 
(Consolidation) Act, 1925 (c. 49), s. 177 (2), 
the ct. has power to award costs against both 
resps., but, as regards the married woman, 
limited to her separate estate. — Pepper v. 


PART XIII. SCOT. 18, SUB-SECT. 1. 

sk Order for new trial — Costs re- 
served .) — Gardiner v. Gardiner, 
119351 1 W. VV. R. 181 .—CAN. 

PART XIII. SECT. 18, SUB-SECT. 2. 

4826 iv. .1 — The discretion pro- 
vided for by sect. 51 of Divorce Sc 
Matrimonial Causes Act, 1857, which 


sect, is still in force in Manitoba, is not 
to be whittled down by a rule not bav- 
ins' the force of a statute or by ct. 
decisions. Rule 951 of King's Dench 
Act, R. 8. M., 1913, however. Is a 
statutory rule, & it will only bo in tho 
exceptional cases therein provided for 
that tho limitation mentioned in the 
said rule will not be applied. — Tarn v. 
Tarn, [19351 3 W. W. R. 334 ; 43 
Man. L. R. 388.— CAN. 
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PART XIII. SECT. 18, SUB-SECT. 3.— 
A. 

4851 i. Husband liable for wife's 
costs . ] — An agreement between a bus- 
band & wife cannot derogate from tho 

E ower of the ct. under rule 91 of 
Uvorce Rules to allow the wife her 
necessary Sc proper oosts in an action 
for divorce. — Mattock «. Mattock &• 
Jamieson, [1937] 2 W. W. R. 680.— 
CAN. 
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Pepper & Baker (1926), 90 L. J. P. 17 ; 180 
L. T. 224 5 43 T. L. R. 1. 

4848b. .]— Davis v. Davis & 

Helbing, No. 8685a, ante. 

4804a. Liability to wile — Not to wife's 

solicitors.] — (1) Where, after an order has 
been made for payment into ct. by the hus- 
band of a sum for securing the wife’s costs 
of his proceedings for divorce, an order is 
made at the hearing extending her security, 
the wife is not thereby made a secured 
creditor for any sum in excess of the money 
in ct., but if she obtains an order for pay- 
ment of her costs, & when taxed they exceed 
the money in ct., she will be entitled to 
recover the excess from the husband. 

(2) Where in divorce proceedings the usual 
order is made for payment by the husband 
of the wife’s costs to her solrs., they are not 
thereby made the creditors of the husband, 
but they are merely entitled to receive pay- 
ment on behalf of the wife. 

(3) On cross-petitions between a husband 
& wife which were consolidated, an order 
was made at the hearing that the husband’s 
petition should be dismissed with costs to 
the wife on the issue of her adultery & an 
intervener was given her costs against the 
wife. Before the trial orders had been made 
under whioh a total sum of £5^0 was brought 
into ct. by the husband to secure the wife’s 
costs, & at the trial in Nov. 1932, the wife 
obtained an order for extension of the 
security. On Mar. 10, 1933, an order was 
made for payment of the wife’s costs, less 
the sum paid into ct„ to the wife’s solrs. ; 
“but the husband, having previously taken 
an assignment of the intervener’s taxed costs, 
set them off against the sum he was ordered 
to pay & only paid the balance. The wife’s 
solrs. then obtained a garnishee order nisi 
against the husband’s bank account in 
respect of the amount of the set-off. Sub- 
sequently Lord Merrivale, P., discharged 
the order ni&L On appeal : — Held : the 
wife’s solrs. were not persons who had 
obtained a judgment or order against the 
husband for recovery or payment of any sum 
within R. S. C., Ord. 45, r. 1, bo as to be 
entitled to a garnishee order ; & (4) they 
had no lien upon the costs ordered to be 
paid by the husband to the wife that entitled 


them, having regard to R. S. 0., Ord. 65, 
r. 14, to defeat the husband’s right of set-off, 
in the absence of a declaration under Solicitors 
Act, 1932 (c. 37), s. 09, giving them a charge 
on those costs. — Mason v. Mason & Cot- 
trell, [1933] P. 199 ; 102 L. J. P. 91 ; 149 
L. T. 340 ; 49 T. L. R. 489, C. A. 

4864b. Effect of order.] — Mason v. Mason & 

Cottrell, No. 4864a, ante . 

4864c. Abortive trial.] — C rist v. Grist, No* 

4836a, ante. 

4800. For first catchword “ ” read “ Petition 

successful. M 

4873a .]— P. v. P. (1929), 73 Sol. 

Jo. 144. 

4879a. .] — Although, if costs have been 

reasonably incurred on a wife’s behalf in 
presenting a case of a reasonable character 
on a divorce petition, she is allowed her costs 
even if she fails, yet, if she presents a petition 
which ought never to have been brought, the 
judge has a discretion, in dismissing the 
petition, to refuse to grant her any costs 
except such as, under the procedure of the 
ct., she has already received before the 
* hearing. — C ourage v. Courage (1931), 47 
T. L. R. 395, 0. A. 

Annotation Could. GriBt v. Grist, [1932] P. I. 

4882a. .] — Where a wife’s petition is dis- 

missed, the facts that security for the wife’s 
costs has been ordered, & that the* conduct 
of the wife’s solr. is not open to censure, do 
not deprive the ct. of its discretion to give 
costs or to refuse them to the wife or to give 
costs against the wife. — Baldwin Raper v. 
Baldwin Raper & Metz, Baldwin Raper 
v. Baldwin Raper (1920), 42 T. L. R. 019. 

4884. Add. Annotation: — As to (1) Refd. Welton 
v. Welton, [1927] P. 102. 

4906. Add. Annotation : — Consd. Grist v. Grist* 
[1932] P. 1. 

4909a. To secure wife’s costs — Undefended 

petition by wife — Subsequent defence on 
admission of adultery by wife.] — On the 
abandonment by a wife of her prayer in 
a petition for the dissolution of her marriage, 
which petition was originally undefended, 
her husband, by leave, filed an answer alleging 
adultery admitted by his wife as her reason 
for having her prayer struck out. The 


PART XIII. SECT. 18, SUB-SECT. 8.— 

B. 

r I, .] — Although the 

question of coats Is within the dis- 
cretion of the ot., it seems to be a rule 
of practloe that a wife found guilty 
of adultery who unsuccessfully appeals 
against the Judgment should not 
get her oosts of such appeal unless 
she shows special circumstances. — 
Wharton v. Wharton & Young, 
[19281 S. R. Q. 251.— AUS. 

r 11. Dismissal of suit on ground 

of absence of jurisdiction.) — Held : It 
was not competent to award expenses 
to a wife, where the suit had been dis- 
missed on the ground that the ot. had 
no Jurisdiction, Sc the husband had 
not appeared to defend. — Kelly v. 
Kelly, [1928] S. 0, 43.— SOOT. 


s i. Frivolous charges .) — 

A petition by a wife for judicial 
separation on the ground of cruelty 
haring been dismissed as frivolous & 
vexatious : — Held : in the exercise 
of the ot.*c discretion, petitioner should 
not be awarded any oosts. — O hruszcz 


v. Chruszcz, [1931] 1 W. W. R. 94 ; 
39 Man. L. R. 372.— CAN. 

s U. Discretion of judge.) — The 

general rule governing the exercise of 
the trial judge’s discretion under K. B. 
rule 623 to award oosts to a wife who 
has unsuccessfully prosecuted a matri- 
monial aotlon is that she is entitled to 
oosts unless In his opinion her solr. 
had not reasonable grounds for 
believing that he was prosecuting a 
just cause. Semble : there should be 
an exception where the wife is possessed 
of a separate estate. The discretion 
given the trial judge by rule 623 to 
award oosts to an un successful wife Is 
not dependent upon oosts having been 
paid or secured to her under the 
provisions of K. B. rule 622 . — Hornby 
v. Hornby (Sask.), [1929] 4 D. L. K 
406 : 2 W. W. R. 625.— CAN. 

PART XIII. SECT. 18, SUB-SECT. 3.— 

C. <h). 

1 1, .} — Although a divorce 

g itition by a husband is decided in his 
vour, the wife Is entitled to her costs. 
If she has had them secured Sc her 
defence has been bond fide. — Knight 
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v. Knight Sc Owens, [1925] 2 D. L. R. 
467 ; [1925] 1 W. W. R. 824.— CAN. 


a i. Wife's separate estate 

insufficient.] — Oosts of resp. wife 
ordered paid & secured by petitioning 
husband notwithstanding payment of 
separation allowance under deed if 
wife’s separate estate insufficient to 
pay legal costs. — Davies v. Davies 
(1934), 48 B. 0. R. 436.— CAN. 

b 1. Costs not secured.) — A wife 

who is unsuccessful in defending a 
divorce aotlon is not entitled to oosts 
where she has not had them secured. — 
Johnson c. Johnson & Eriokskn, 
[19281 3 W.W.R. 574.— CAN. 

b ii. .1 — It is not a fixed 

principle in divorce actions that a wife 
guilty of adultery cannot recover any 
costs against her husband. — Dickie v. 
Dickie. [1931] 2 W. W. R. 463; 3 

D. L. R. 110.— CAN. 

b ill. No appearance by wife.) — 

Thompson v. Thompson, [1936] 2 
W. W. R. 496.— CAN. 


sd. Judgment re-opened by wife. J — 
Rutten v. Rotten & Cutler, [1936) 2 
W. W. R. 221.— CAN, 
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registrar refused to make an order for securing 
the wife s costs on the fact of the wife’s 
admission being brought to his notice. At 
the trial of the suit on the husband’s prayer 
the ct. granted the husband a decree nisi & 
made an order for the wife’s costs “ in the 
ordinary way.” A difficulty arose in the 
interpretation of the order, inasmuch as the 
usual order for security had not been made : — 
Held : though solrs. acting for a wife must 
avail themselves of the rules in the divorce 
jurisdiction for securing payment of the wife’s 
costs from the husband, in this case the 
husband, until his wife’s admission of adultery, 
had desired the success of his wife’s suit, & 
therefore the ct. directed, in the exercise of 
its discretion, that the husband must pay 
his wife’s costs properly incurred up to 
service of the summons for leave to file an 
answer. — Goddard v. Goddard (1929), 140 
L. T. 472 ; 45 T. L. R. 229 ; 73 Sol. Jo. 174. 

4910. Add, Annotation : — Consd. Courage v. 

Courage (1931), 47 T. L. R. 395. 

4918. Add, Annotations: — Consd. Johnstone v. 
Johnstone, [1929] P. 105 ; Beaumont v. 
Beaumont, [1933] P. 39. 

4926a. .] — Davis v. Davis (1930), 

74 Sol. Jo. 123. 

4945. Add, Annotation : — Refd. Mason v. Mason & 
Cottrell, [1933] P. 199. 

4948. Add. Annotation : — Refd. Mason v. Mason 
& Cottrell, [1033] P. 199. 

4950. Add. Annotation :■ — Refd. Mason v. Mason & 
Cottrell, [1933] P. 199. 

4960. Add. Annotations: — Expld. P. v. P. (1929;, 
73 Sol. Jo. 144. Consd. Courage v. Courage 
(1931), 47 T. L. R. 395 ; Grist v. Grist, [1932] 


P. 1 ; Mason v. Mason & Cottrell, [1933] 
P. 199. 

4961. Add. Annotation : — Consd. Mason v. Mason 
& Cottrell, ,£1933] P. 199. 

4963a. Order at hearing extending security — 
Recovery of excess of sum in court.] — 
Mason v . Mason & Cottrell, No. 4804a, 
ante. 

4969a. .] — A jury, being unable to agree, 

were discharged without giving a verdict. 
On a second trial petitioner obtained a ver- 
dict, & a decree was pronounced, condemn- 
ing co-resp. in costs, out the ct. refused to 
include in these costs the costs of the first 
trial. — W ood v . Wood & Stanger (1808), 
L. R. 1 P. & D. 407 ; 37 L. J. P. & M. 25 ; 
18 L. T. 110 ; 16 W. R. 568. 

4985. Add. Annotations: — As to (2) Folld. Earl v. 
Earl & Kyle (1920), 90 L. J. P. 23. Refd. 
Horwood v. Statesman Publishing Co. (1929), 
98 L. J. K. B. 450. 

4985a. .] — Where an order has 

been made “consolidating” a husband’s 
petition for dissolution on the ground of his 
wife’s adultery with the wife’s cross petition 
for dissolution on the ground of the husband’s 
cruelty & adultary, & the two suits have 
been tried together, the ct. has no power 
under Jud. (Consolidation) Act, 1925 (c. 49), 
s. 50, to order co-resp. to pay the costs of 
the wife’s suit to which he was not a “ party.” 
— Earl v. Earl & Kyle, Earl v. Earl 
(1926), 90 L. J. P. 23 ; 136 h. T. 383. 

4985b. Cross charges by wife.]— If a wife makes 
cross charges of cruelty & of adultery with a 
named woman against a husband in her 
answer to his petition for dissolution of 
marriage & the cross charges fail, the woman 


PART XIII. SECT. 18, SUB-SECT. 3. 

— D. 

4910 1. Disallowance of wife’s costs — 
Misconduct of solicitor. J — It is not a 
sufficient ground for refusing to make 
an order against a husband for the 
payment of his wife’s costs of a suit 
for divorce, whether she be petitioner 
or reap., that she had been unsuccess- 
ful. The true tests is whether her solr. 
has been guilty of improper conduct 
In initiating or defending the suit on 
her behalf. — Stratton v. Stratton 
& Parktn, [1928] S. A. 8. R. 245 — 
AUS. 

4910 ii. .] — In an unsuc- 

cessful aotion by a wife for judicial 
separation the ct. found that her solr. 
had not reasonable grounds for believ- 
ing that he was prosecuting a Just 
cause &, therefore : — Held : she was 
not entitled to any costs. — Murton v. 
Murton, [1938] 3 W. W. R. 521.— 
CAN. 


PART XIU. SECT. 18. SUB-SECT. 3.— 
E. <b). 

4918 1. Possession of separate pro- 
perty entails liability .] — Exman v. 
Elman, [1930] 2 W. W. R. 295 ; 3 
D. L. R. 1002.— CAN. 


4918 II. .] — As between the 

husband Sc the wife, in a matrimonial 
suit, there is no real reason why the 
wife should not be made to pay to her 
husband the costs, which her conduct 
has occasioned to her husband, i f she 
has the money to do so. — F orrester 
v. Forrester (1930), I. L. R. 57 Calc. 
1350. — IND. 


PART XIII. SECT. 18, SUB-SECT. 3.— 
F. (o). 


4998 i. Petition by husband— Wife 


proved innocent.] — Held: K. B. Rule 
951 was not applicable, & full costs 
should be paid to the solr. of the 
successful wife. — Preston v. Preston 
& Moxley, [1925] 4 D. L. R. 1013.— 
CAN. 

4953 Ii. .] — K. B. Rule 951 

(which imposes a limitation, unless 
removed by the trial Judge, on the 
amount of party & party costs) applies 
to the costs awarded a wife in an 
unsuccessful action against her for 
divorce. The Divorce Rules as to 
costs, drawn up in 1919, should be 
interpreted in the light of the change 
in the property & other rights of 
married women which by that time 
had come about since Divorce Sc 
Matrimonial Causes Act, 1857, & the 
amendments thereto prior to July 15 
1870, were passed. — Black v. Black 
& Stobie. [1934] 1 W. W. R. 340; 
42 Man. L. R. 1.— CAN. 


4960 I. Petition by husband— Wife 
proved guilty .] — Bourooin v. Bour- 
ooin, [1930] 3 D. L. R. 155 : 1 

W. R. 576 ; 42 B. C. R. 349.— CAN. 


4960 Ii. .] — On a husband’s 

petitioning for divoroe the answers of 
both resp. & co-resp. denied the 
adultery alleged against them. Resp.'s 
answer also raised the issue of peti- 
tioner’s adultery. Evidence was given 
that on a prior petition, brought by the 
wife of co-resp., he had been found 
guilty of the adultery with the present 
resp, which was alleged against them 
in the present petition. It was found 
therefore that resp. herein had been 
guilty of adultery. It was also found 
that petitioner had committed adultery 
as alleged by resp.. The petition was, 
therefore, dismissed In respect of 
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costs : — Held : there was no reason- 
able justification for the defence deny, 
ing resp.'s adultery, Sc, therefore, the 
costs should be disposed of by directing, 

(a) taxation betwcon party & party on 
the usual scale of the whole costs of 
resp. including her costs of all inter- 
locutory proceedings herein not other- 
wise disposed of & payment of one-half 
thereof by the petitioner to resp. ; 

(b) taxation of the whole costs of peti- 
tioner, not including, however, the 
costs which he has to pay resp., & 
payment of one-half thereof by the 
oo-resp. to petitioner; Sc (c) resp.'s 
costs not to be paid until the amount 
of petitioner's costs payable by co- 
resp. as aforesaid has been paid into 
ct. when petitioner Sc resp. may apply 
in respect of payment out of samo. — 
Emery v. Emery & Barbour, [J937] 2 
W. W. R. 141.— CAN. 


PART XIII. SECT. 18, SUB-SECT. 4.— 
B. 


f. Read now ” 4064 i.” 

4964 ii. 8. P. Crosse v. Crosse St 
Heath (1020), 28 W. A. L. R. 10.— 
AUS. 


PART XIII. SECT. 18, SUB-SECT. 4.- 
C. (a). 


fx. Limitation to interim costs of 
respondent wife .] — Milton v. Milton 
& Cook (No. 2), [1931] 1 W. W. R. 
102 ; 1 D. L. R. 1007.— CAN. 


gz. Co-respondent defending in forma 

n ris.y— On making a decree nisi 
ssolutlon of marriage the ct. may 
order a co-resp. who has defended in 
forma pauperis to pay petitioner’s 
costs. — Small v. Small, [1981] V. L. It. 
141 ; Argus L. Ii. 192.— AUS. 



Cases 4985b— 5078a. English and Empire Digest Supplement. 


intervening being dismissed from tne suit 
with costs & the husband being granted a 
decree nisi, there is one proceeding only, & 
co-resp. can be condemned in the whole of 
the costs, including those of the intervener. 
— Darnborough v . Darnborouoh & Smith 
(1926), 96 L. J. P. 24 ; 130 L. T. 384. 

5042. Add. Annotations : — Folld. Walker v. Walker 
& Walker, [1937] 3 All E. R. 523. Reid. 
Fender v. Mildmay, [1930] 1 K. B. 111. 

5042a. Fresh order for costs.] — Petitioner & 

reap, in a suit for divorce having become 
reconciled after the decree nisi, the husband, 
petitioner, moved for the rescission of the 
decree nisi & for a fresh order condemning 
co-resp. in the taxed costs of the petition. 
The ct. ordered that the decree should be 
rescinded, the petition dismissed &' co-resp. 
condemned in the costs of the petition as 
taxed without including the costs of the 
hearing of the motion, the order to be subject 
to the filing of an affidavit of the service of 
it on co-resp. — Walker v. Walker & 
Walker, [1937] P. 206 ; [1937] 3 All E. R. 
523 ; 100 L. J. P. 103; 157 L. T. 122 ; 53 
T. L. R. 902 ; 81 Sol. Jo. 013. 

5049a. Not cited — Same name as person cited.] 

— In this petition by a wife for divorce a 
■woman intervened who had not been served 
with the petition & against whom there 
was no charge, though her name was the same 
as that attributed in the petition to the 
woman actually cited. The ct. refused to 
allow the intervener her costs. — Darn- 
borough v. Darnborough (1929), 141 L. T. 
010 ; 46 T. L. R. 003; 73 Sol. Jo. 514. 

5050a. Profit costs — When ordered.] — 

Gribblh v. Gribble (1929), 45 T. L. R. 192 
73 Sol. Jo. 61. 

Annotation : — Consd. Jackson v. Jackson & Barwell,‘[1936] 
2 All K. R. 1588. 

5052a. Co-respondent with means — Whether 

profit costs ordered.] — A husband petitioner 
suing as a poor person claimed & was awarded 
damages against co-resp. Co-resp. did not 
contest the issue of adultery, but contested 
the question as to damages. Petitioner 
asked for an order that co-resp. should pay 
petitioner profit costs. It was argued that 
the evidence indicated that co-resp. could 
afford to pay costs on the ordinary footing, 
& that this was a special circumstance 


within R. S. 0., Ord. 10, r. 31 b (2), which 
enabled the ct. to make an order for the pay- 
ment of profit costs : — Held : the fact that 
co-resp. had some means did not constitute 
a special circumstance within R. S. C., Ord. 16, 
r. 31 b (2), & co-resp. should not be ordered to 
pay profit costs. — Jackson v. Jackson & 
Harwell, [1936] P. 214 ; [1936] 2 All E. R. 
1588 ; 105 L. J. P. 93 ; 156 L. T. 324 ; 62 
T. L. R. 717 ; 80 Sol. Jo. 657. 

5007. Add. Annotation : — Refd. Sloggett v. 
Sloggett, [1928] P. 148. 

5008. Add. Annotations : — Consd. Hyman v. 
Hyman, Hughes v . Hughes (1928), 139 L. T. 
416. Refd. Statham v. Statham, [1929] 
P. 131. 

5068a. Time for investigations not limited.]— 

Mackenzie v. Mackenzie (1928), 72 Sol. Jo. 
400. 

5070. Add. Annotation : — Consd. Sloggett v. 
Sloggett, [1928] P. 148. 

5071a. Extent of duty.] — Where the King’s Proctor 
is investigating a certain matter at the 
request of the ct., &, in the discharge of his 
. duties, he wishes to interview one of the 
parties to a suit, there is no need for him to 
approach in the first place the solr. on the 
record representing that party. — P aken- 
ham V. Pakenham, [1937] 3 All E. R. 549 ; 
81 Sol. Jo. 652. 

5074. Add. Annotation : — Refd. Sloggett v . Slog- 
gett, [1928] P. 148. 

5076. Add. Annotation : — Refd. Sloggett v. 

Sloggett, [1928] P. 148. 

5076a. .] — The intervention of &, if necessary, 

the calling of evidence by the King’s Proctor, 
subject to the direction of the A.-G., in a suit 
for the dissolution of marriage, before decree 
wm, is not limited to cases of suspected 
collusion. — S loggett v. Sloggett, [1928] P. 
148 ; 97 L. J. P. 71 ; 139 L. T. 238 ; 44 
T. L. R. 394 ; 72 Sol. Jo. 192. 

Annotations: — Refd. Clarkson v. Clarkson (1930). 143 L. T 
nil W ~ — ’ M * J * w * H ‘ w - [1936 1 2 All B. R 

5076b. Suppression of fact or falsehood by peti- 
tioner — Where exercise of discretion of court 
desired.] — Apted v. Apted & Bliss, No. 
3449b, ante. 

5078a. Intervention during adjournment — Original 
petition completed — Position of issue in 
cause list.] — The wife petitioned for dis- 


PART XIII. SECT. 18. SUB-SECT. 

C. (o) i. 

5009 I. Necessity for knowledge — 
Before liable for costs. — A husband who 
was given a decree nisi for divorce 
applied for an order for costs against 
the co-dcft. : — Held : as pltf. had not 
proven that- co-deft. knew that deft, 
was a married woman at tho time of 
their adultery, the application must bo 
dismissed. — Owston v. Owston & 
Mayo, [1938] 3 W. W. R. 650. — CAN. 

5016 i. Necessity for knowledge — 
Before liable for costs — No absolute rule.) 
— The liability of a oo-resp. for costs 
deponds upon tne facts of the par- 
ticular case. Petitioner herein was 
given costs against co-resp, where the 
judge concluded that, even If he did 
not know that reap, was married, he 
had the means of knowledge or was 
careless whether she wos or not. — 
Boubgotn e. Bourgoin, [1930] 1 
W. W. R. 576 : 3 D. L. R. 155 ; 42 
B. C. R. 349.— 5 AN. 


5020 l. Effect of knowledge— LiaMHty 
of co-respondent for whole costs .) — If 
oo-resp. knew that the woman was 


manied & a divorce is granted, he is 
liable for all tho cosl s of tbe proceedings, 
including those which the husband 
has been compelled to pay the wife. — 
Knight v. Knight & Owens, M9?5] 
2 D. L. R. 467 ; [1925] 1 W. W. R. 
824. — CAN. 


PART XIII. SECT. 18. SUB-SECT. 6. 

5048 I. Intervener — Married woman.) 
— To Justify an order, in a wife’s suit 
for divorce, making a married woman 
with whom the adultery is alleged to 
have been committed a reap., so that 
if petitioner Is successful an order for 
costs may be made against her, it Ls 
not necessary for petitioner to show 
more than the claim for oosts in the 
petition & the service of a copy of the 
pleadings on said woman. It is not 
necessary to allege she has a separate 
estate. — Tibbitb v. Tibbits, [1936] 2 
W. W, R. 65 ; 50 B. O. R. 243. — CAN. 

PART XIII. SECT. 18, SUB-SECT. 7. 

5056 I. : .J — 

Elliott v. Elliott (Man.), [1929] 4 
D. L. R. 700 ; 3 W. W. R. 169.— CAN. 
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6085 i. No previous application for 
security.) — If, In a divorce case In 
Manitoba, tbe wife has obtained 
security under rule 42 & is unsuccessful 
at the trial, she may apply under 
rule 43 at such trial to bring in her 
actual costs of the days of the trial as 
if tbe husband had been ordered to 
pay or secure them ; but if she goes 
to trial without having previously 
taxed her costs against her husband, 
& fails, the husband will not,*exoept 
in very exceptional oases, be made 
liable for costs. — Pbuss v. Prubs, 
[19321 3 W. W. R. 429 ; [1933 J 1 
D. L. R. 146 ; 40 Man. L. R. 577.— 
CAN. 

PART XIII. SECT. 18, SUB-SECT. 1. 

5067 i. Power of court to direct .) — 
The ct. has power to obtain the assist- 
ance of the Crown Solr. ; & accordingly 
oan allow the Crown Solr., acting under 
the directions of the A.-G., to take part 
in the hearing of a suit for the dissolu- 
tion of marriage in order to place the 
true facts before the ct. — Cooper v. 
Cooper-Gill (1931), 48 N. S. W. W. N. 
60.— AUS. 
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solution ; the husband made no answer ; the 
hearing of the petition had been adjourned 
for further proof, pending which the Queen’s 
Proctor intervened, & alleged the peti- 
tioner’s adultery, who took issue thereon, & 
the ct. allowed the proof of the original 
etition to be completed, & the issue as 
etween the petitioner & Queen’s Proctor to 
be set down for trial by a jury, retaining the 
same position in the cause list as the original 
petition. — Gethin v. Gethin (1861), 2 Sw. 
& Tr. 406 ; 31 L. J. P. M. &> A. 43 ; 5 L. T. 
363 ; 10 W. R. 122 ; 164 E. R. 1063. 

5085. Add. Annotation : — Refd. W , M. J. v. 

W , H. R. W., [1936] 2 All E. R. 1112. 

5088a. Agreement for withdrawal of 

opposition — Validity.] — A husband, reap., ob- 
tained a decree nisi for divorce from his wife, 
applt. There being nothing in law or in 
practice in Ceylon to prevent an application 
for a decree absolute being made by the guilty 
spouse, applt. duly made an application 
which was opposed by resp. Applt. then 
agreed to pay to resp. a monthly allowance in 
consideration (inter alia) of the withdrawal 
of his opposition to applt.’s application. 
Applt. defaulted in payment of the allowance, 
& resp. brought an action to recover the 
amount due : — Held: (1) there was nothing 
in the agreement or in the circumstances 
under which it was entered into which would 
justify the ct. in holding that it had any 
improper object or purpose or that it was in 
any way contrary to public policy ; (2) there 
was nothing in sect. 5 of Ordinance 8 of 
1923, borrowed from English Married 
Women’s Property Act, 1882, s. 1, to present 
a wife from disposing of her movable o’? 
immovable property in favour of her hus- 
band, & the amounts due under the agree- 
ment were recoverable. — Hulme-King v. De 
Silva, [1936] A. C. 306 ; [1936] 1 All E. R. 
713 ; 105 L. J. P. C. 109 ; 165 L. T. 90, P. C. 

5089. Add. Annotation : — Refd. Fender v. Mild- 
may, [1936] 1 K. B. 111. 

5090. Add. Annotation : — Consd. W , M. J. v. 

W , H. R. W., [1936] 2 All E. R. 1112. 

5096a. Misconduct by petitioner after decree 

nisi.] — Reeves v. Reeves, [1939] 4 All E. R. 
37#. 

5097. Add. Annotation : — Refd. Fender v. Mild- 
may, [1936] 1 K. B. 111. 

5108. Add. Annotation : — Refd. Apted v. Apted 
& Bliss, [1930] P. 246. 

5110. Add. Annotation : — Refd. Woods v. Woods» 
[1937] 4 All E. R. 9. 


5112. Add. Annotation: — Refd. Sloggett v. 

Sloggett, [1928] P. 148. 

5115. Add. Annotations : — Consd. Bainbridge v. 
Bainbridge, '[1934] P. 66. Refd. Apted v. 
Apted & Bliss, [1930] P. 246. 

5117a. .] — Apted v. Apted & Bliss, 

No. 3449b, ante. 

5117b. Effect of separation deed con- 

taining Rose v. Rose clause.] — A covenant 
in a deed of separation in the form in Rose v. 
Rose (1882), 7 P. D. 225, that no matrimonial 
offence before the deed or act of either party 
in relation thereto shall be pleaded, alleged 
or admissible in evidence, does not absolve 
a petitioner in subsequent proceedings, who 
has committed adultery before the deed, 
from the duty of making full disclosure to the 
ct. of the circumstances in which he or she 
asks to have exercised in his or her favour 
the discretionary power of the ct. to grant or 
withhold a decree. Although it is now 
established law that inter partes a covenant 
to condone & refrain from recrimination is 
not only not against public policy but 
positively beneficial, it is equally clear that no 
bargain of the sort can bind the ct. or limit 
the scope of its discretion. Parties can con- 
tract themselves out of their rights, but it is 
not competent for them to contract the ct. 
out of its duty. 

Semble : for these reasons a petitioner who 
seeks the exercise, in his or her favour of the 
discretion of the ct. to grant a decree nisi 
of dissolution of marriage is notwithstanding 
the existence of a covenant of the kind in 
question bound to include in the petition a 
prayer for the exercise of the discretion & to 
file the usual discretion statement, & to give 
notice to the other spouse of any allegation 
of conduct on his or her part, not referred to 
in the pleadings, which petitioner is making 
by way of excuse for his or her own adultery. 
— Russell v. Russell, [1935] P. 39 ; 104 
L. J. P. 10 ; 152 L. T. 283 ; 51 T. L. R. 173 ; 
78 Sol. Jo. 930. 

5118. Add. Annotation : — Refd. Bainbridge v. 
Bainbridge, [1934] P. 00. 

5121a. Concealment as ground for refusing to 
exercise discretion.] — If a petitioner seeking 
a decree on the ground of the adultery of the 
resp. has himself been guilty of adultery, 
complete frankness in the disclosure of it is a 
paramount condition of the exercise of the 
discretion of the ct. in his favour. Although 
the facts are such as might warrant the 


PART XIII. SECT. 20. SUB-SECT. 1. 

1 i. .] — The fact that a petitioner 

has committed adultery is a material 
fact which should be brought to the 
attention of the ct. ; & a petitioner 
seeking relief, who wilfully conceals 
a material fact which the ct. onght 
to know, is guilty of contempt of ct. 
& may be punished accordingly, & the 
decree nisi may, in the discretion of 
the ot., be rescinded. When the 
Solicitor-General intervenes, not on 
the ground of collusion, but “ by reason 
of material tacts not having been 
brought before the ct./' he does so as 
one of the public only & not in his 
capacity as Solicitor-General. Though 
It is his duty so to intervene upon the 
information being communicated to 
Mm, there is no jurisdiction in New 
Zealand to order the petitioner to 


pay the costs of such an intervention 
as the Solicitor-General 1 h not, as 
Solicitor-General, entitled to costs, &, 
regarded as one of the public, is not 
a party to the proceedings. 

So held by Kked, J., who held 
further, that adultery since the 
separation on which the decree nm 
was based, with nothing more than non- 
disclosure to the ct. by the petitioner 
through ignorance of his duty to do so, 
was insufficient to cause the ct. to 
exercise its discretion adversely to him. 
The Judge drew attention to the fact 
that the law in New Zealand in respect 
to intervention by the Solicitor- 
General is practically Identical with 
that which was In force In England 

prior to 1878, & it has not been altered 
... ■- 

of 
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as nas cne taw m mugiauu, 
now contained in Supreme Ct. 
Judicature (Consolidation) Act, 1 
(a 49 ), ss. 181 , 182.— Hopkins 


Hopkins (Solicitor-General inter- 
vening), [1 933 J N. Z. L. K. 1 4 80.— N.Z. 

5098 i. Kino's Proctor.] — The King’s 
Proctor can Intervene in an action for 
divorce In the Supreme Ot. of Alberta, 
& can so Intervene on the ground of 
collusion or on the ground of material 
facts not brought before the ct. — 
Elkowkch v. Elkowkch, [1925] 4 
D. L. It. 1037 ; [1925 J 3 W. W. It. 705 ; 
[19251 3 D. L. It. 670; [19251 
W. it 485. — CAN. 

PART XIII. SECT. 20, SUB-SECT. 3.— 
A. 

sd. Decree obtained by evidence 
“ framed vp ” between defendant dt de- 
tective employed by petitioner. ] — Held : 
the decree should be rescinded, even 
though neither petitioner nor her solr. 
were implicated in the 44 frame-up.” — 
Bussell e. Bussell 3c McKenna (No. 
2) (Man.), [1927 1 3 W. W.R. 297.— CAN. 



Oases 0121a— 5178. English and Empire Digest Supplement, 


exercise of the discretion, if disclosed as 
material facte at the hearing of the suit, 
their suppression then & the denial of them 
when set up in subsequent proceedings as 
cause for not making the decree absolute 
render the exercise of the discretion in such a 
case mischievous as an encouragement to 
perjury. — S tuart v. Stuart <fc Holden, 
[1930] P. 77 ; 99 L. J. P. 17 ; 142 L. T. 369 ; 
46 T. L. R. 132 ; 74 Sol. Jo. 68. 

5124 * Add. Annotations : — Refd. Apted v . Apted 
& Bliss, [1930] P. 246 ; Bainbridge v . Bain- 
bridge, [1934] P. 66. 

5128 a. .] — Deliberate perjurv committed by a 

petitioner in denying his dr her adultery & 
wilful deception of the ct. by a party asking 
for the exercise of its discretion to grant a 
decree come within the mischief of the 
general considerations laid down in Apted v. 
Apted dc Bliss, No. 3449b. This is specially 
the case where none of the special circum- 
stances exist which have been held to justify 
the ct. in exercising its discretion. A decree 
nisi granted to a petitioning wife was 
rescinded on a finding on a King’s Proctor’s 
intervention that she had committed perjury 
in denying her own adultery with A. On a 
second petition by her she asked for the 
exercise of the discretion of the ct. in her 
favour in spite of the finding of adultery with 
A., which she again denied. She further 
swore that she had not com nit ted adultery 
with any man. She was believed, & a decree 
nisi was again pronounced. On an inter- 
vention by the King’s Proctor in the second 
petition she was charged with a course of 
adultery with B. & adultery with a man 
unknown. In answer she admitted adultery 
with B. The intervention was allowed, & 
the case stood over for consideration whether 
after her deliberate perjury the discretion of 
the ct. could be exercised to allow the second 
decree nisi to stand in spite of her adultery : — 
Held : in the public interest & having regard 
to all the circumstances of the case, the 
second decree nisi must be rescinded. — 
Bainbridge v. Bainbridge, [1934] P. 66 ; 103 
L. J. P. 19 ; 150 L. T. 197 ; 60 T. L. R. 126. 

6183. Add. Annotation : — Consd. Apted v. Apted 
& Bliss, [1930] P. 246. 

6136. Add. Annotation : — Refd. Pender v. Mild- 
mav, [1936] 1 K. B. 111. 

5188a. Non-appearance of petitioner.]— In a suit 
by a husband for dissolution of marriage the 
Queen’s Proctor intervened* after a decree 
nisi , & filed a plea on which issue was joined. 
An order was subsequently made, that the 


petitioner should attend in ct. on the hearing 
of the issue, & upon his non-appearance 
when the case came on for hearing, the ct. 
reversed the decree, *& dismissed the petition 
without requiring evidence in support of the 

S lea. — P ollack v. Pollack, Deane & 
[‘Namara (1863), 34 L. J. P. M. & A. 49. 

5146. Add. Annotation: — As to (4) Refd. Beau- 
mont v . Beaumont, [1933] P. 39. 

5158. Add. Annotation : — As to (2) Refd. Pender 
v. Mildmay, [1936] 1 K. B. 111. 

5159a. Fresh evidence disproving adultery — Not- 
withstanding finding of adultery.]— Chalmers 
v . Chalmers, No. 4763a, ante. 

5162a. Co-respondent not a party to 

intervention.] — Where a decree nisi of divorce 
was rescinded on the King’s Proctor’s plea, 
to which co-resp. was not a party, & co-resp. 
applied to have the damages which he had 
lodged in ct. paid out to him, the ct. held 
that it had jurisdiction to deduct therefrom 
the costs of the King’s Proctor’s intervention, 
but on the facts refused to allow any such 
. deduction from the money lodged in ct., & 
ordered that the money be paid out to 
co-resp. ’s solrs. — Grayson v. Grayson & 
Sebright (1930), 144 L. T. 157 ; 47 T. L. R. 
36 ; 74 Sol. Jo. 803. 

5162b. .] — A husband was granted a 

decree nisi on the ground of his wife’s 
adultery, & was awarded damages & costs 
against co-resp. As a result of a subsequent 
intervention by a member of the public, it 
was found that adultery had not been com- 
mitted, & resp. then applied to have the 
decree rescinded, the petition dismissed, & 
the order against co-resp. for damages & 
costs rescinded. Resp. & co-resp. had sworn 
by affidavit that their failure to defend the 
petition had been due to the fault of their 
then solr. : — Held : the decree nisi & order 
for damages would be rescinded & the petition 
dismissed, but the order for costs against 
co-resp. must stand. — Underwood v. Under- 
wood & Haigh, [1939] 3 All E. R. 1001 ; 66 
T. L. R, 1048 ; 83 Sol. Jo. 748. 

"5163a. .] — Hedderwick v. Hed- 

derwick (1930), 74 Sol. Jo. 863. 

6174a. By holder of office for time being.] — 

The Queen’s Proctor for the time being can 
sue for costs, although he was not the 
Queen’s Proctor during the time that such 
costs were incurred. — Re Rayner, Ex p. 
Rayner (1877), 37 L. T. 38 ; 25 W. R. 861. 
5178. Add. Annotation : — Consd. Thompson (other- 
wise Hulton) v. Thompson, [1938] P. 162. 


PART XIII. SECT. 20, SUB-SECT. 4.— 

A. (g) i. 

to. Onus of proof . ) — Where in a suit 
for the dissolution of marriage upon 
the ground of adultery, the Crown 
Solr. under shot. 21 or Matrimonial 
Causes Act, 1899, appears to show cause 
why a decree nisi should not be made 
absolute upon tbe ground that material 
facts were not brought before the ct., 
the onus of proof Is upon the Crown 
Solr. to prove the existence of the 
alleged facts, their materiality, & their 
non -presentation to the ot. ; &, upon 
such proof by the Crown Solr., the 
burden of proving the Issue of 
adultery is then upon the party alleging 
adultery at the original hearing, & 
there is no burden upon the Crown 
Solr. to disprove suoh adultery. — 


Jennbr v. Junker (1936), 63 N. S. 
W. W. N. 246,— AUS. 

PART XIIL SECT. 20, SUB-SECT. 4.— 
A. (g) II. 

m. Unsuccessful allegation of col - 
fusion.}— If, on an intervention by the 
King's Proctor, the allegation of 
collusion falls, the praotloe in England, 
that the King’s Proctor Is not entitled 
to costs, is not nooessarl'y applicable 
in the Supreme Ct. of Alberta. — 
Elrowech v. Elkowboh, [1925] i 
D, L. R. 1037 ; [1925J 3 W. W. R. 
705.— CAN. 

■k. Solicitor Enteral — Liability to 

r .l — The position in New Zealand as 
the costs of the Solicitor- General 
when he intervenes, slnoe the enact- 
ment of sect. 23 of Statutes Amend- 
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mcnt Act, 1936, does not differ from 
the position in England of the King's 
Proctor. The statutory discretion 
given by sect. 23 (1) to the c4. to make 
suoh order “ as may seem just ’ * ought 
to be exorcised with reference to the 
facts of the particular case, unfettered 
by any supposed settled praotloe. 
The mere fact that the Solioltor- 
General has not acted unreasonably in 
Intervening is not a decisive reason why 
costs should not be given against him; 
&, in the absence of some qualifying 
circumstances, the petitioner should 
recover costs from the unsuccessful 
intervener. In the circumstances of 
this case, no costs were allowed, either 
to the Solicitor-General or to the 
petitioner. — Radley v. Radley, [1937] 
N. Z. L. R. 919 ; 13 N. Z. L. J. 340,— 
N. Z. 
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5178a. .} — Thompson {otherwise Hulton) 

v. Thompson, No. 3837a, ante. 

5185a. By woman named in petition.]— The woman 
named in a petition by a wife as having com- 
mitted adultery with the husband was served 
with the petition with the usual notice to 
apply for leave to appear & intervene. She 
did not enter an appearance or apply for 
leave. The husband appeared but filed no 
answer. A decree was pronounced, but 
according to the practice named no woman. 
Six months elapsed & petitioner took no step 
to make the deoree absolute, but eight 
months after decree nisi the woman named 
appeared as a member of the public pursuant 
to sect. 183 (2) of the Judicature (Consolida- 
tion) Act, 1925 (c. 49), to show cause against 
the decree absolute. She filed an affidavit 
the gist of which was an allegation of col- 
lusion between the husband & the wife & a 
denial of adultery. The parties to the suit 
traversed these allegations. On a summons 
to strike out her appearance raising the 
question whether she came within the 
description of “ any person ” in above 
sub-sect., because she had been named in & 
served with the petition, & on a comparison 
of the authorities in which it was held that 
the right of intervention was not open to the 
parties to the suit, & on consideration of the 
material sects, of the Act of 1925, replacing 
the former legislation : — Held : mere service 
of the petition upon her did not make her 
a party to the suit ; but as proceedings for 
divorce & the nature of the evidence adduced 
were not matters of personal litigation merely 
but also of public interest, intervention hft er 
decree nisi was a statutory right in the public 
interest, & until it was exercised the woman 
named continued to have the character of 
“ any person ” within the sect. & could 
obtam leave to intervene. When she had 
done so her right under the sect, disappeared, 
because she had then by exercising her right 
of intervention become a party to the suit. — 

W , M. J. v. W , H. R. W., [1930] P. 

187 ; [1930] 2 All E. R. 1112 ; 105 L. J. P. 
97 ; 155 L. T. 319 ; 62 T. L. R. 639 ; 80 
Sol. Jo. 056. 

Annotation : — Refd. Woods e, Woods, [1937] 4 All E. K. <). 

5194a. Not King’s Proctor.] — Chalmers v. Chal- 
mers, No. 4763a, ante. 

5198. Citation : — 

Add “ ajfg. S. C. sub nom. Rutherford v. 
Rutherford, [1922] P. 144, C. A.” 


Add. Annotations : — Consd. Croker v. Oroker 
(1932), 48 T. L. R. 597. Refd. Sandler v. 
Sandler, Davies & Johnstone, [1934] P. 149 ; 
Thompson (otherwise Hulton) v. Thompson, 
[1938] P. 162. 

5197. Add. Annotations: — Refd. Fletcher v. 

Fletcher, [1928] P. 20 ; Re Thomsett, 
Thomsett v. Thomsett, [1936] 3 All E. R. 
019. 

5199a. Power of Court of Appeal to grant — 

Verdict of Jury set aside.] — On an appeal 
from an order of the Divorce Ot. dismissing 
a petition for divorce, the Ct. of Appeal has 

S ower under R. S. C., Ord. 58, r. 4, & R. S. C., 
rd. 39, if it has before it all the necessary 
materials, & comes to the conclusion that the 
the verdict of the jury finding there has been 
no misconduct was wrong, itself to grant a 
decree nisi instead of sending the case back 
for a new trial. — Croker v. Oroker, [1932] 
P. 173 ; 101 L. J. P. 09 ; 147 L. T. 464 ; 48 
T. L. R. 597 ; 76 Sol. Jo. 627, C. A. 

5203, Add. Annotation Consd. Perkins v. Per- 
kins, [1938] 3 All E. R. 110. 

5221, Add. Annotation : — Refd. Manners v. Man- 
ners & Fortescue, [1936] 1 All E. R. 41. 

5224a. .] — Reap, against whom a decree 

nisi had been pronounced for the dissolution 
of her marriage on the ground of her adultery 
after trial by a judge alone, moved before a 
Divisional Ct. to set aside the decree & to 
have the case re-hoard on the alleged ground 
that she had not been served with the 
petition. The question arising under Matri- 
monial Causes Rules, 1924, r. 40 whether 
the application should bo made to the 
Divisional Ct. on the general terms of the rule 
as to re-hearing or to the Ct. of Appeal as 
coming within the exception reserved by the 
rule of an “ error of the ct. at the hearing ” 
was argued by the direction of the ct. On a 
general review of the practice as to re-hearing 
from the commencement of the matrimonial 
jurisdiction of the ct. : — Held : without 
expressly defining error of the ct. & by 
analogous reference to County Cts. Act, 
1888 (c. 43), s. 91, & to R. 8. C„ Ord. 36, 
r. 33, the application was not within the 
exception as to “ error of the ct.” & was 
therefore properly entertained by the 
Divisional Ct. — Manners v . Manners & 
Fortescue, [1936 J P. 117 ; [1936] 1 All E. R. 
41 ; 105 L. J. P. 20 ; 154 L. T. 271 ; 52 
T. L. R. 244 *, 80 Sol. Jo. 187. 


PART XIII. SEOT. 21, SUB-SECT. 1.— 
B. 

•f. Appeal from dismissal of petition — 
Security for costs .] — The Ot. of Appeal 
in Manitoba has Jurisdiction to order 
that a wife, who is resp. to an appeal 
from the die missal of a petition for 
divorce, shall be given security for her 
eoess&ry to meet such appeal. — 
v. Black & Stobie (No. 2), 
1 W. W- R. 580 ; 3 D. L. R. 
12 L. Man. R. 4.— CAN. 


costs n 
Black 



sh. Deeres absolute— Remarriage of 
party — Expiry of time .] — Inasmuch as 
the time for appealing against the 
decree absolute had expired before the 
present action to rescind the decrees 
was instituted, Sc a new status had 
been acquired by petitioner remarrying 
Sc, becoming, as was his present wife, 
entitled to the protection afforded by 
Divorce & Matrimonial Causes Act, 
1857 (c. 85), s. 57, the decree absolute, 
although originally voidable, had 


become unassailable. — McPherson v. 
McPherson, [1930] A. C. 177; 106 
L. J. P. C. 41; 154 L. T. 221; 62 
T. L. R. 166 ; 80 Sol. Jo. 91, P. C.- CAN. 

si. Practice .] — A person intervening 
under Divorce Rules 67-72 as a 
“ person wishing to show cause ,r why 
a decree nisi should not be made 
absolute is entitled to have petitioner 
submit to cross-examination on the 
affidavit filed by him In reply to the 
intervener's affidavit. — Usher v. 
Usher & Carmichael, [1838] 1 

W. W, R. 42; 1 D. L. R. 311; 45 
Man. L. R. 557.— CAN. 


•p. Non-appearance at trial — Whether 
around for setting aside .}— An applica- 
tion by deft. In a divorce action to set 
aside the order nisi & for an extension 
of the time for filing a statement of 
defence. A pet. had instructed her 
counsel not to appear at the trial, 
although bo had pointed out to her the 
Implications resulting from such an 

67 


attitude ; & it was not until two 
months after the trial that eh" Med 
to have the judgment opened up, A, 
on pltf.’s counsel refusing to consent 
thereto, she waited until service ol’ 
notice of motion for the final order 
before site served not fee of the present 
application. There was no suggestion 
or any now evidence : — Held : the 
application must be dismissed. — Cl er- 
rand v. Cekrand, [19391 1 W. W. R. 
729.- CAN. 


PART XIII. SECT. 21, SUB-SECT. 1.— C. 

•1. Appeal from judgment for alimony 
— Application for stay pending payment 
of arrears & security for costs.}— -Held : 
in view of r. 8 of the Ct. of Appeal 
Rules, & following the English cases on 
appeals to the Ct. of Appeal in matri- 
monial causes, the application must be 
refused. The refusal was without 
costs. — Chkrnbnkofp v. Chernkn- 
koff, 11830) 1 W. W. R. 365 ; 2 

D. L. R. 792 ; 24 8. L. B. 317.— CAN. 
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5286. Add. Annotations ; — Consd. Oroker v. Croker 
(1932), 48 T. L, R. 597. Reid. Woodland v. 
Woodland (otherwise Berlin), [1928] P. 109. 

5250. Add. Annotation : — Consd. W , M. J. v. 

W , H. R. W., [1930] 2 All E. R. 1112. 

5257. Add. Annotation : — Generally, Reid. Woolf 
v. Woolf, [1931] P. 134. 

5271a. .] — Miller v . Miller (1928), 

72 Sol. Jo. 206. 

5271b. Who may apply — Respondent.] — Miller 
v. Miller (1928), 72 Sol. Jo. 205. 

5275. Add. Annotation : — Refd. Homiman v. Hor- 
nirnan, [1933] P. 95. 

5275a. Dependent on subsisting marriage.]— 

Pastre v. Pastre, No. 6820b, post. 

5283. Add. Annotation : — Refd. Homiman v. Hor- 
niman, [1933] P. 96. 

5817. Add. Annotation : — Refd. Homiman v. Hor- 
niman, [1933] P. 95. 

6820a. — Decree of competent court terminating 
marriage — Foreign court.] — Weiss v. Weiss 
(1908), cited [1980] P. 82. 

Annotation: — Consd. J'astre v. Pastre, [1930] P. 80. 

5820b. Necessity for application for 


discharge.] — The basis of a wife’s right to 
receive permanent alimony from her Husband 
is that the marriage is suosisting & that she 
is still a wife. If after a decree for judicial 
separation & an order for the payment of 
alimony the marriage is put an end to by the 
decree of a ct. of competent jurisdiction the 
status of the woman as wife & her conse- 
quential right to alimony have ceased to 
exist. The order for alimony, however, 
which in its common form is limited till 
further order, remains effective till an 
application is made for its discharge. — 
Pastre v. Pastre, [1930] P. 80 ; 99 L. J. P. 20 ; 
142 L. T. 490 ; 40 T. L. R. 175 ; 74 Sol. Jo. 78. 

Annotation: — Folld. Mezger v. Mezger, [1937] P. 19. 

5827. Add. Annotation : — Generally , Refd. Hyman 
v. Hyman, [1929] A. C. 001. 

5327a. Children In custody of wife.] — 

Petitioner having obtained a judicial separa- 
tion from her husband by reason of his 
adultery, & also the custody of their two 
children, until the ct. should otherwise direct, 
presented a further petition praying the ct. 
to order resp. to pay to her a sum or sums 
of money for the past & future maintenance 
of the children. Resp., in answer, asked the 
ct. to order the children to be delivered up 
to his father & sister, who were quite pre- 


PART XIII. SECT. 21, SUB-SECT. 3.— 

B. (a). 

6248 II. liirth of child.]— 

Kearney v. Kearney, [1933] 1 

W. VV. 11. 650.— CAN. 

av. Refusal of trial judge to 
infer adultery . ] — Appeal dismissed. — 
Henderson v. Henderson Sc McKay, 
[19271 3 1). L. It. 845; [1927] 2 

W. W. R. 473 ; 21 Saak. L. R. 675.— 
CAN. 

tz. Divorce obtained by fraud— 
Action to set aside after husband’s death. ] 
— In an action by a divorced wife to 
sot aside the decree absolute in the 
divorce action on the ground that it 
was obtained by the perjured testi- 
mony of her husband : — Held : such 
an action lies & this right, of action is 
not affected by the fact that the 
husband had died before the action 
was brought, if, at least, he left an 
estate & the objoot of the action Is to 
enable her to have vested In her as the 
lawful widow those rights In regard 
to, Sc that interest in, the estate which 
but for his alleged fraud in obtaining 
the divorce would have so vested in 
her. — Blatcuford v. A.-O. for 
Alberta Sc Van Ruyven, Van 
RUYVKN V. BhATCHFORD, [1931] 1 

W. W. It. 445 ; on appeal , ri931) 1 
W. W. It. 640 ; 2 D. L. R. 636 ; 25 
Alta, L. R. 404.— CAN. 

PART XIII. SECT. 21, SUB-SECT. 4. 

si. Action Jot declaration that decree 
void for uant of jurisdiction .] — Action 
for a declaration that two decrees 
oi deiing judicial separation Sc awarding 
permanont alimony were null Sc void 
for lack of jurisdiction, dismissed. — 
Claman v. Claman (No. 2) (1925), 
35 B. C. R. 141.— CAN. 

PART XIII. SECT. 22, SUB-SECT. 1.— 
A. 

•n. In decree of judicial separation J — 
Au award of permanent alimony may 
he mode In a decree of judicial separa- 
tion itself. — Wed ley v. Wed ley, 
[19251 3 W. W. R. 46.— CAN. 

*p. Effect of— Wife not debarred from 
filing caveat under Homesteads Act, 
R. S . S., 1920 (c. 69).] — Re Lonnem 
Caveat, [19261 ID. L. R. 279 ; [1926)1 
W. W. R. 134 ; 20 Saak. L. R. 276.— CAN. 


bq. Aof defence to application for 

relief under Devolution of Estates Act, 
R. S. S ., 1920 (c. 73). 1 — Re Lonnem 
Caveat, [1926] 1 D. L. R. 270 ; [1926] 1 
W. W. R. 1 34 ; 20 Sask. L. R. 275.— CAN. 

ar. Suit for alimony — No juris- 
diction to order wife to leave husband. ]— 
A Judge awarded a wife alimony, & 
also expressed the opinion that it 
would be better for the parties to live 
apart for a time at least. The formal 
judgment contained a clause adjudging 
that pltf. vacate the promises : — 
Held : the ct. has no power to order a 
wife to leave hor husband’s roof ; & 
even If jurisdiction existed, it would 
not be exercised at the Instance of the 
wife against the protest of the husband. 
— Scott r. Scott, [1930] 1 D. L. R. 
53 ; 64 O. L. R. 422.— CAN. 

PART XIII. SECT. 22, SUB-SECT. 1.— 
B. 

st. Nova Scotia.] — A divorce judge 
in Nova Sootia has power & discretion 
to fix the amount of permanent ali- 
mony.— O rlando v. Orlando, [1937] 
1 D. L. R. 784 ; 12 M. P. R. 34.— CAN. 

PART XIII. SECT. 22, SUB-SECT. 1.— 

C. 

6282 I. After decree of judicial 
separation — By applicalionin chambers. ] 
— Camrud v. Camrdd (Sask.), [19271 
4 D. L. R. 365 ; [1927] 2 W. W. R. 
759.— CAN. 

PART XIII. SECT. 22, SUB-SECT. 1.— 

D. (a). 

o i. .1 — On an application for 

permanent alimony the ct. should not 
recognise any right in the husband to 
reduce his income by retaining unsale- 
able & unproductive real estate Sc 
paying taxes & interest thereon ; but 
It should be astute to frustrate an 
Intention to make such payments the 
means of escaping payment of alimony. 
— Newton v. Newton (Man.), [19271 
1 D. L. R. 756 ; [19271 1 W. W. R. 106. 
—CAN. 

»o. Jus relictas — Liferent of husband 
— Liability to account .] — Selsdon v. 
Selsdon (1934), 50 T. L. R. 469; 78 
Sol. Jo. 471, H. L.— SCOT. 

PART XIII. SECT. 22, SUB-SECT. 1 — 

D. (o). 

e I. . } — Macintosh v. 
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Macintosh (N. B.), [1927] 3 D. L. R. 
1190.— CAN. 

a ii. ,) — Where the wife 

was a school teacher, the ct. awarded 
her one-half of the joint income lees 
the amount of hor salary. — Newton v. 
Newton (Man.). [1927] 1 D. L. R. 
756 ; [19271 1 W. W. R. 106.— CAN. 

st. No fixed proportion of joint 
income.] — There is no fixed rule as to 
what proportion of the joint incomes 
of the husband & wife should be 
allowed els permanent alimony to tin 
innocent wife. Moreover, since under 
Domestic Relations Act, 1927, c. 5, 
the amount of alimony Is in the 
discretion of the judge, any rule based 
on the practloe of the Ecclesiastical 
Courts is not applicable in Alberta. — 
Harry v. Harry (Alta.), [1929] 4 
D. L. R. 997 ; 3 W. W. R. 342.— CAN. 

PART XIII. SECT. 22, SUB-SECT. 1.— 

E. 

bz. Cannot be discharged by agree- 
ment.] — An order for periodical pay- 
ments of alimony made in a suit for 
dissolution of marriage cannot be dis- 
charged by agreement. — T. v. T., [1936] 
V. L. R. 293 ; 42 Argus L. R. 330.— 
AUS. 

PART XIII. SECT. 22, SUB-SECT. 1. -F. 

6325 ii. Facts disrovered after 

trial.] — Amount of permanont alimony 
increased on consideration of facts 
discovered after the trial. — W ed ley 
r. Wedley, [19251 3 W. W. R. 46.— 
CAN. 

6325 iii. Husband receiving 

legacy.] — The fact that subsequent 
to a judgment for judicial separation & 
permanent alimony deft, husband 
received a legacy, held to be a ground 
for increasing the amount of alimony. 
In determining what would be a proper 
inoreaso the fact that the husband 
had been obliged to use part of the 
legaoy to pay the expenses of the litiga- 
tion was taken into consideration ; on 
the other hand it was held that he was 
not justified in keeping the money 
in a bank at li per cent, interest when 
it was not difficult to invest it at a 
much higher rate of interest. — D uke 
v. Duke, [1939] 2 W. W. R. 247.— 
CAN. 
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pared at their own costs to provide for the 
maintenance & education of them. The ct. 
refused to take the children out of the 
custody of their mother, & made an order 
upon resp. to contribute in a moderate extent 
to their maintenance. — Milford v, Milford 
(1809), L. R. 1 P. & D. 715 ; 38 L. J. P. 
&JM. 03 ; 21 L. T. 155 ; 17 W. R. 1063. 

5880a. Conduct of parties irrelevant.] — 

Upon a husband’s petition for the reduction 
of the amount of alimony payable to a wife 
under an absolute order, the only material 
matter for the consideration of the ct. is 
the ability of the husband to pay, & allega- 
tions in the petition with respect to the past 
conduct of the parties will be struck out as 
irrelevant, although the conduct of the 
parties is a material matter to be considered 
when the order for alimony is made. — Hall 
v. Hall (1914), 111 L. T. 403, C. A. 

5830b. & wife remarried.] — (1) Where 

an order for maintenance has been made in 
favour of a wife who has obtained a decree 
absolute of divorce, & on a subsequent 
petition for reduction by the former husband 
it is established that his ability to pay has 
decreased, the effect of the wife’s remarriage 
on her fortune may be considered in revising 
the quantum of maintenance. 

(2) Where a maintenance order after decree 
absolute is expressed to be '* until further 
order,” the ct. may, if such order comes up 
for review, have regard to all the statutory 
factors available for consideration, as if on 
the original petition for maintenance. — 
Bennett v. Bennett (1934), 103 L. J . P. 38 ; 
150 L. T. 400 ; 50 T. L. R. 239 ; 78 Sol To. 
155. 

Annotation :—Aa to (I) Reid. Perkins v. Perkins, [1938] 3 
All E. R. 116. 

5332. Add. Annotations : — Consd. Gandy v. Gandy 
(1885), 30 Oh. D. 57. Dbtd. Hyman v. 
Hyman, fl929] A. 0. 001. Retd. May v . May 
(1929), 98 L. J. K. B. 770. 

5335a. Security for payment — No Jurisdiction to 
order.]— B. v. B. (1929), 73 Sol. Jo. 334. 

5343a. Issue as to adultery.] — Where an issue 

of adultery (not determined in the suit itself) 
is raised upon a petition for maintenance, 
permanent alimony, or periodical payments, 


the direction of the judge should be taken as 
to how the several issues in the pleadings 
shall be determined. In order to avoid delay 
by first taking an appointment before a 
registrar, the matter may be brought before 
the judge by summons. — Practice Notice, 
[1934] W. N. 80. 

K . Enforcement of Order (Vol. XXVII., p. 500). 
After “ Injunction — Restraining husband from 

receiving legaoy] *' add “ Restraining 

husband from receiving dividends.] — See 
No. 5995a, post.” 

Judgment summons & committal order.] — 
See Bankruptcy, No. 8494a, ante. 

5359a. Finding against wife.] — Where a 

de facto husband obtains a decree of nullity 
on the ground of the incapacity of the de facto 
wife, the latter is entitled to petition for 
maintenance, & the ct. may order her an 
allowance dum sola , notwithstanding that her 
financial position as a feme sole is no worse 
than before the ceremony of marriage. — 
Edwards v. Edwards (otherwise Cowtan), 
[1934] P. 84 ; sub worn. E. v. E. (otherwise 
C.) (1934), 103 L. J. P. 37 ; 161 L. T. 30 ; 
50 T. L, R. 235 ; 78 Sol. Jo. 137. 

5360. Add. Annotation : — Refd. Fergusson v . Fer- 
gusson (1931), 140 L. T. 212. 

5360a. On lunacy of husband.] — The jurisdiction 
in lunacy to appoint a receiver of the estate 
of a person of unsound mind does not exclude 
other cts. from enforcing lawful claims against 
his estate, including claims arising in the 
Divorce Div. Although the primary duty 
of those concerned with the care of a person 
of unsound mind is to apply his estate for his 
maintenance, & there is power under Law of 
Property Act, 1925 (c. 20), s. 171, to direct 
a settlement of the property of a lunatic or 
defective, the Divorce Div. is not thereby 
discharged from the duty of providing for the 
permanent maintenance of a petitioning wife 
out of the estate of a husband of unsound 
mind. When by an order in lunacy a pro- 
vision has been directed for the wife during 
the lifetime of the husband & pending his 
incapacity, & the Divorce Div. approve the 
quantum of the order, the proper course, on 
application in that Div. by the wife for 


5828 1. Reduction— Husband's means 
reduced .J — Maokinnon v. Mackjnnon 
(1024), 58 N. S. R. 220. — CAN. 

g |. Remarriage of husband .] — 

The mere fact that a divorced husband 
has married again is not such a change 
of circumstances os entitles him to a 
reduction in the amount of alimony 
which he was ordered to pay the first 
wife. — Edwards v. Edwards, [1938] 
1 W. W. R. 880. — CAN. 

PART XIII. SECT. 22, SUB-SECT. 1 — 

Q. 

5888 I. Payment of arrears — Whether 
enforced.) — Patterson v. Patterson, 
[1928] 4 D. L. R. 793 ; 63 O. L. R. 
97.— CAN. 


PART XIII. SECT. 22, SUB-SECT. 1.— 
I. <f>. 

it. Examination of husband as to 
means — No jurisdiction to order. }- 
Barbour v. Barbour, [1934] 1 

W. W. R. 799 ; 48 B. C. R. 321.— CAN. 


PART XIII. SECT, 22, SUB-SECT. 1.— 
K. 

sv. Order for sale of husltand's land—* 
Amount recoverable .] — Fltf., in Feb. 


1924, recovered a judgment against 
deft, for alimony. Payments under 
the Judgment being in arrear, pltf. 
in 1928, applied for an order for leave 
to sell dert.’s interest in certain land 
in order to satisfy the arrears. It 
appeared that deft. & pltf. had lived 
together as man & wife for about a 
month at the end of 1027. Pltf. 
swore that deft, lived with her during 
this month at her parent's home, & left 
her early in Jan. 1928, & she had not 
lived with him since. Deft, swore that 
his home had been & still was open for 
her to return to at any time. & that 
jt was at his home that they lived 
together for a month : — Held : pltf. 
was entitled to an order for sale, but 
the amount recoverable must be limited 
to the arrears that accrued up to 
Dec. 1, 1927.— Patterson v. Patter- 
son, [19281 4 D. L. R. 793 ; 63 O.L. R. 
97.— CAN. 


PART XIII. SECT. 22, SUB-SECT. 2.— 
B. 

5860 i. On dissolution of marriage — 
For guilt of wife .) — Divorce Sc Matri- 
monial Causes Act, 1908, s. 42, does 
not authorise the ct., where a decree 


for dissolution of marriage has boon 
obtained by a husband against a wife, 
to make an order on the husband for 
the permanent maintenance of the 
wife. — Harris v. Harris, 11926] N. Z. 
L. R. 274.— N.Z. 

p I. .] — The ot. has power under 

Divorce & Matrimonial Causes Act, 
1928, s. 33 (1). to make an order pro- 
viding for permanent maintenance Sc 
approving a deed securing an annuity 
from resp. for the life of petitioner. — 
Bond v. Bond, [1929] N. Z. L. R. 909. 
—N.Z. 

p ii. Agreement fur maintenance 

— Action on — Whether claim for future 
instalments abandoned.) — In an action 
by a wife, who had divorced her hus- 
band, for maintenance founded upon 
an agreement made after the divorce : 
— Held : statements made by pltf.’s 
counsel at the trial meant that she 
had abandoned all claims set forth In 
her statement of claim except that for 
damages for breach of contract, & the 
judge awarded her a certain amount 
“ as final 8c complete damages for 
breach of contract,*’ — Cowley v. 
Cowley, [1934] 1 W. W. R. 625 : 2 
D. L. R. 725 ; 48 B. C. R. 155.— CAN. 
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permanent maintenance, is to order it to be 
secured to her at the rate ordered in lunacy 
so far as the husband's means permit & 
without prejudice to any further order in 
lunacy, the security not to be enforceable 
pending subsistence of the order in lunacy, 
& should it subsist during the life of the hus- 
band not to be enforceable till his death. — 
O. L. v . C. F. W., ri928] P. 223 ? 07 L. J. P. 
188, 

5862. Add. Annotations: — Consd. Homiman v. 
Homiman, [1933] P. 05 ; Perkins v. Perkins, 
[1938] 3 All E. R. 116. Refd. Turk c. Turk, 
Dufty v. Dufty, [1931] P. 116. 

5864a, Delay.] — In allotting 

maintenance one of the statutory duties 
of the ct. is to have regard “ to the conduct 
of the parties.” If a wife obtains a decree in 
an undefended case it does not necessarily 
follow that her conduct, for example, in the 
matter of delay, was approved by the trial 
judge. JDven if the judge disapproved of 
the delay, he still had a discretion to pro- 
nounce the decree. In an undefended case, 
therefore, on allegations of unreasonable 
delay being made in the maintenance pro- 
ceedings, sufficient evidence must be received 
id enable the ct. properly to determine 
whether the allegations are established &, 
if* so, how if at all the conduct in question 
should affect the sum of mcney which the 
husband should be ordered oo secure &/or 
to pay. — Chapple v. Chapple (1929), 98 
L. J. P. 95 ; 140 L. T. 699 j 45 T. L. R. 278 ; 
73 Sol. Jo. 207. 

5865k. Although not raised In 

proceedings for dissolution.] — The rule laid 
down In Reatall v. Reatall, No. 5376a, that it 
is essential that the ct. in exercising its 
discretion to grant permanent maintenance 
should have before it all relevant evidence 
of the conduct of the parties, extends to a 
case of dissolution of marriage in which there 
has been no defence to the original petition, 
although the conduct in question might have 
afforded possible defences which would have 
been an answer if pleaded. 

A petition for maintenance is a proceeding 
separate & distinct from the original petition 
for dissolution. A resp. who desires to raise 
in answer to the petition for maintenance, 
as conduct of petitioner, within Supreme 
Ct. of Judicature (Consolidation) Act, 1925 
(c. 49), s. 190 (1), matters which may have 
afforded a defence to the original petition 
is not estopped by his previous failure to 
plead them to the original petition. — Mould 
v. JJOULD, [1933] P. 76 ; 102 L. J. P. 21 ; 
148 L. T. 499 ; 49 T. L. R. 242 ; 77 Sol. 
Jo. 117. 

Aaiwtattorv : — Dbtd. Lindsay v. Lindsay, £1934} P. 162, 

5365b, * Not matters amounting 

to res judicata.}— (1 ) Though it is essential, as 
laid down in Reatall v. Restall, No. 5376a, 
that in assessing maintenance for the wife 
the ct. should have before it all relevant 
evidenoe of the conduct of the parties before 

after marriage, this rule does not allow the 
re-opening of an issue of fact already deter- 
mined in proceedings for dissolution of 
marriage & consequently res judicata. 

A petition for maintenance, though a pro- 
ceeding distinct from a petition for dis- 


solution, can nevertheless be proceeded with 
only as incidental to a petition for dis- 
solution, & when the paternity of a child 
has not been disputed & has been established 
by a substantive order for its custody in a 
decree nisi, the paternity becomes res 
judicata & cannot be assailed in maintenance 
proceedings which follow. 

Qu . / whether the principle laid down in 
Mould v. Mould , No. 5365a , that matters 
not pleaded in answer to a petition for dis- 
solution though possible defences to it can 
be relied on in answer to maintenance pro- 
ceedings, necessarily follows from the decision 
in Restall v. Restall , No. 5376a. 

(2) The rules of pleading laid down by 
R. S. C., Ord. 19, rr. 13, 17, 19, are imported 
into pleadings in matrimonial causes by 
Matrimonial Causes Rules, 1924, r. 07, & 
any material fact not denied is to be treated 
as admitted. — L indsay v, Lindsay, [1 934] P. 
162 ; 103 L. J. P. 100 ; 161 L. T. 283 ; sub nom . 
L. v. L., 50 T. L. R. 441 ; 78 Sol. Jo. 472. 

5866. Add. Annotation : — Refd. Mould v. Mould 
* (1933), 49 T. L. R. 242. 

5878. Add. Annotation : — Apprvd. Hyman v. 
Hyman, [1929] A. 0. 601. 

5374. Add. Annotation: — As to (1) Apprvd. Hyman 
v. Hyman, [1929] A. C. 601. 

5375. Add. Annotation: — Refd. Hyman v. ‘Hyman, 
Hughes v. Hughes (1928), 139 L. T. 416. 

5376a. Before & after marriage.] — 

Held : the words “ conduct of the parties ” 
in Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 190 (1), 
referred to the conduct both before & after 
the marriage. 

A petitioner having obtained a decree 
absolute for nullity of marriage presented a 
petition under sect. 190 of the 1925 Act for 
permanent maintenance. Resp. in his reply 
made serious allegations of misconduct both 
before & after the marriage against petitioner. 
Petitioner filed an affidavit in which she 
dealt with the allegations of misconduct. 
The registrar refused leave to resp. to file a 
rejoinder & directed the allegations in the 
answer as to misconduct to be struck out. 
On appeal the judge confirmed the registrar’s 
order & directed petitioner’s affidavit in 
reply to be struck out. On appeal : — Eeld : 
the words “ conduct of the parties ” in 
sect. 190 (1) referred to the conduot of the 
parties both before & after the marriage, <fe 
in exercising its discretion under the sect. It 
was essential that the ct. should have before 
it all the relevant evidence of the conduct 
of the parties both before & after the 
marriage* Therefore, the order directing 
that the paragraphs in reep.’s answer con- 
taining the allegations of misconduct & the 
affidavit of petitioner in reply should be 
struck out must be set aside & leave would 
be given to resp. to file a rejoinder. — Restall 
v. Restaix, [1930] P. 189 j 99 L. J. P. 183 ; 
143 L. T. 226 ; 46 T. L. R. 898 ; 74 Sol. Jo. 
319, 0. A. 

Annotations PoUd. Mould v. Mould (1933), 49 T. L. R. 
242. Consd. Lindsay «. Lindsay. [1934} P. 162. Rett. 
Homiman v. Homiman, [1933] P. 93. 

5880a, .] — Consideration of the amount of 

.permanent maintenance which a divorced 
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husband should be ordered to pay to his 
former wife. 

The wife must be put in the same position 
as she would have been in had she remained 
his lawful wife (Shearman, J.). — Hulton v. 
Hui/ton (1917), 33 T. L. R. 137. 

5880b. Matters for consideration.] — The only 

considerations to be followed by the ct. in 
assessing maintenance are, first, whether there 
shall be any & what security for the mainten- 
ance ordered, &, further, what sum if any 
it is reasonable to order to be paid in addition 
to the secured maintenance, having regard to 
the factors enumerated in the statute, 
namely, the fortune of the wife, the ability 
of the husband & the conduct of the parties. 

A covenant bv a husband to provide for 
his child by a former marriage may affect 
the ability of the husband, but is not to 
be regarded as a liability which is to be 
deducted as a matter of law from the assess- 
able means of the husband on which the ct. 
has a discretion to allot reasonable main- 
tenance. 

The burden of an existing liability of the 
husband for costs incurred in legal proceed- 
ings between the husband & the wife may be 
considered under the directions of the statute 
as affecting the ability of the husband 
& also as arising out of his conduct. 

A deferred liability for premiums on the 
purchase of a house no longer occupied as the 
matrimonial home of the parties is not a legal 
deduction from the assessable income of the 
husband. « 

In cases where security is ordered . the 
relative proportion of the whole of the 
maintenance order to the part secured is a 
material factor in the assessment of the 
maintenance. An order that a substantial 
portion of the maintenance shall be secured 
may justify an assessment at a lower total 
amount, secured & unsecured, of the whole 
maintenance.— Chichester v. Chichester, 
[1936] P. 129 ; 11036] 1 All E. B. 271 ; 106 
L. J. P. 38 ; 154 L. T. 375 ; 52 T. L. R. 265 ; 
80 Sol. Jo. 207. 

5882. Add. Annotations : — Consd. Perkins v. Per- 
kins, [1938] 3 AH E. B. 116. Reid. Gilbey v . 
Gilbey, [1927] P. 197 ; Shearn v. Shearn 
(1930), 143 L. T. 772. 

5882a. .] — Although the considerations 

which applied in the Ecclesiastical Cts. to 
awards of alimony must have due weight in 
determining the proper award of maintenance 
to a wife after a decree of divorce, the assump- 
tion of a fixed arithmetical rule & an indis- 
pensable process of applying that rule is 
erroneous, & disregards the duty imposed on 
the ct. by Jud. (Consolidation) Act, 1925 
(c. 49), a. 190 (1) & (2). Where the husband s 
whole income has been expended on the 
requirements of the matrimonial home, a 
third of his means may well be required for 
the wife’s maintenance ; but where, beyond 
everything called for by such requirements, 
the husband possesses an ample fortune, the 
amount of his income affords no definite 
guidance as to the sum required to supply 
his sometime wife with the necessaries, 
comforts, A advantages incidental to her 
station in life. 

Where the husband’s gross income was 
£25,337 a year, derived mainly from his 


interest in a business concern, the registrar 
by his report submitted that the husband 
should be ordered to secure to his wife, who 
had divorced him, by way of permanent 
maintenance 4or her life, the annual sum of 
£3,600 less tax, & to pay to his wife during 
their joint lives the further annual sum of 
£500 less tax. The ct* confirmed the report. — 
Gilbey v. Gilbey, [1927] P. 197 ; 96 

L. J. P. 65 ; 137 L. T. 31 ; 43 T. 1*. B. 283. 
ions : — Apprvd. Stlbbe v. Stlbbo, [19311 P. 105 
Homlman v. Borniman, [1983] P. 95. 

5382b. .] — Resp., a husband, who had 

been divorced, re-married, & by an ante- 
nuptial settlement settled property, which 
included the matrimonial home & the chattels 
therein & the major part of his capital, on 
his wife in futuro . Petitioner, his former 
wife, had obtained an order for permanent 
maintenance of £400 a year & of £100 for her 
son, when resp.’s annual income was about 
£1,600. Subsequently, when resp.’s income, 
not taking into account the settlement, was 
about £4,500, petitioner applied for an 
increase in the amount of the order, on the 
ground that resp.’s means had increased. 
The registrar increased the order for 
permanent maintenance from £400 to £1,200 
a year, less income tax, & from £100 to £150 
a year, free of income tax, for the son : — 
Held: (1) resp.’s means had increased, as 
by sharing the advantages of the matri- 
monial home as of right settled upon his wife, 
a larger portion of the £1,500 unsettled income 
was left free to be dealt with by him & by 
the ct. ; (2) the order could not be made 
disregarding the settlement, which sub- 
sisted ; (3) an order for permanent main- 
tenance, or an increase of it, should not be 
based on the income of the husband during 
a year of exceptional prosperity ; (4) an order 
for permanent maintenance in such a case 
should not be based on the old practice of the 
Ecclesiastical Cts. in the case of a decree 
a mensd et thoro , of granting to the wife one- 
third of the husband’s available means, as 
the conditions arising from the two decrees 
were not the same, petitioner & resp. being 
divorced, & free to marry again ; (5) in view 
of the increased means of the husband, having 
regard to the wife's fortune, the ability of 
the husband <fc the conduct of the parties, the 
order for permanent maintenance for .the 
former wife should be increased from £400 
a year to £750 a vear, less income tax. — 
N. v. N. (1928), 138 L. T. 693 ; 44 T. L. R. 
324 ; 72 Sol. Jo. 156. 

5888. Add, Annotations : — Consd. Horniman v . 
Homiman, [1933] P. 95 ; Perkins v. Perkins, 
[1938] 3 All E. B. 116. 

5388a. No fixed proportion.] — In cases of dis- 

solution of marriage, permanent ma intenance 
is to be awarded on principles distinct from 
those governing the allotment of permanent 
alimony in judicial separation, which for the 
most part follow the practice of the Eccle- 
siastical Cts. Permanent maintenance is 
ordered pursuant to Supreme Ct. of Judica- 
ture (Consolidation) Act, 1925 (c. 40), 

s. 190 (1), (2), on a statutable basis which 
gives the ct. a discretion & specifies the 
manner of its exercise. Considerations 
founded on the state of the law at the pass- 
ing of Matrimonial Causes Act, 1857 (c. 85), 
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8. 32, which gave a husband possession of 
his wife’s property, no longer attach since 
the legislation which from 1870 onwards has 
affected the status of married women. 
There is no arithmetical rule of proportion 
in allotting the joint income between the 
spouses in cases of dissolution such as may 
still obtain in those of judicial separation ; 
& in fixing what amount of maintenance 
for the wife is reasonable, having regard to 
her fortune, the ability of the husband & 
the conduct of the parties, the ct. is solely 
guided by its own discretion. — Horniman 
v. Horniman, [1933] P. 05 ; 102 L. J. P. 
33 ; 148 L. T. 572 ; 49 T. L. R. 245 ; 77 
Sol. Jo. 168. 

6384. Add . Citations :—[ 1926] P. 1 ; 95 L. J. P- 
30 ; 134 L. T. 24. 

Add. Annotations : — ApJd. May v . May (1929), 
98 L. J. K. B. 770. Refd. Hyman v. Hyman, 
Hughes v. Hughes (1928), 139 L. T. 410. 

5391. Add. Annotation: — Consd. Turk v. Turk, 
Dufty v . Dufty, [1931] P. 116. 

5303. Add. Annotations : — Apld. Restall v. Resiall, 
[1930] P. 189. Refd. Gilbey r. Gilbey, 
[1927] P. 197. 

5393a. Wife owner of valuable 

jewellery.] — In fixing the amount of 
permanent maintenance for a wife who has 
.obtained a decree of divorce, the registrar 
is entitled to take into consideration the fact 
that she is the owner of valuable jewellery, 
which could be sold so as to produce an 
income. — Lysaght v. Lysaght (1928), 44 
T. L. R. 723 ; 72 Sol. Jo. 540. 

5396a. In discretion of court — No fixed principles.] 
— Sherwood v . Sherwood, No. 5498a, post. 

5399. Add. Annotation : — Consd. Clifton (other 
wise Packe) v. Clifton, [1930] 2 All E. R. 880- 

5399a. .] — Sherwood v. Sherwood, No. 

6498a, post . 

5399b. Grounds for refusing — Short duration of 
cohabitation.] — A marriage was celebrated in 
June, 1934, & a petition for its annulment 
on the ground of the impotence of the man 
was filed by the woman in Apr. 1935. Resp. 
did not present himself for medical examina- 
tion & did not defend the suit & a decree 
nisi of nullity was pronounced. Petitioner 
filed a petition for maintenance. Apart from 
settled funds the means of resp. in respect of 
which maintenance could be ordered 
amounted to about £760 per annum ; the 
means of petitioner were about £420 per 
annum. Further means of resp. arose under a 
covenant by a third party to a marriage 
settlement of the parties to the suit. The 
ct., in confirming the report of the Registrar 
that no case for maintenance was made out, 
distinguished other cases of nullity in which 
maintenance had been ordered having regard 
to the short duration of the cohabitation in 
the case before it & also on the ground that 
the third party to the settlement from whose 
covenant settled funds of the husband pro- 
ceeded had entered into his covenant in the 
expectation of a valid marriage being con- 
tracted. — Clifton (otherwise Packe) v. 


Clifton, [1936] P. 182 ; [1030] 2 All E. R. 
880 ; 105 L. J. P. 87 ; 155 L. T. 205 ; 52 
T. L. R. 610 ; 80 Sol. Jo. 555. 

5403. Add. Annotations : — Dlstd. Jenkins v. Jenkins 
(1930), 99 L. J. P. 03. Refd. Fanshawe v. 
Fanshawe, [1927] P. 238. 

5405a . Under Supreme Court of Judicature 

(Consolidation) Act, 1926 (c. 49), s. 196 — 
Limited to cases of restitution of conjugal 
rights.] — The powers conferred on the ct. by 
Judicature (Consolidation) Act, 1925 (o. 49), 
s. 196, to vary periodical payments is 
restricted in operation to cases of restitution 
of conjugal rights & does not apply to orders 
for alimony pendente lite. Where a consent 
order for alimony pendente lite , with “ liberty 
to apply,” was made in a divorce suit when 
the husband resp. was & had been unfit to 
discuss his financial affairs with his legal 
advisers, the ct. held that on the applica- 
tion of the husband the registrar could review 
the order. — Abbott v. Abbott, [1931] P. 
26 ; 100 L. J. P. 30 ; 144 L. T. 598 ; 47 
T. L. R. 207 ; 75 Sol. Jo. 138 ; affd., 47 
T. L. R. 222, 0. A. 

5405b. .] — Maintenance for a wife 

which the ct. may order on the dissolution 
of a marriage & the jurisdiction to review an 
order for it are matters of discretion con- 
ferred on the ct. by statute & not standard- 
ised by the rules applying in cases pf judicial 
separation. The jurisdiction is now em- 
bodied in the Supreme Court of Judicature 
(Consolidation) Act* 1925 (c. 49), s. 190 (1), (2), 
& if an order for maintenance is limited 
“ until further order,” the ct. in reviewing 
it should regard all the present circumstances 
of the case as if they had existed at the date 
of the original order. It may consider not 
only the descending income of the husband 
but the ascending scale of that of the wife. 
Even in the absence of the limitation relevant 
facts as to the fortune of the wife may have 
weight in relation to the discretionary power 
to review, if occasion arises under sect. 
190 (2), by reason of the inability of the 
husband to pay. The ct. does not derive its 
power to review an order for maintenance 
from sect. 190. The Act Is a consolidating, 
not an amending one, & the latter sect., 
having regard to its terminology, is limited in 
its operation to cases of restitution of con- 
jugal rights. — Turk v. Turk, Dufty v. 
Dufty, [1931] P. 110 ; 100 L. J. P. 90 ; 145 
L. T. 331 ; 47 T. L. R. 445 ; 76 Sol. Jo. 394 ; 
subsequent proceedings (1932), 147 L. T. 18. 

Annotations: — Expld. Bennett v. Bennett (1934), 103 L. J. P- 
38. Refd. Perkins v. Perkins, 119381 3 All E. R. 116. 

5406a. Statutory discretion under 

Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 190.]— Turk v . Turk, 
Dufty v. Dufty, No. 5405b, ante . * 

5406b. Order limited ” until further order ” — 

Circumstances to be considered as at date of 
order.] — Turk v. Turk, Dufty v. Dufty, 
No. 5405b, ante. 

5406c. .] — Bennett v. Bennett, No. 

5330b, ante . 


PART XIII. SECT. 22, SUB-SECT. 2.— 
F. 

5404 I. Jurisdiction of oowf.] — 
Where an order for maintenance has 


been made by the Supreme Ct. in 
divorce proceedings, & where such 
order Is subsequently registered in the 
magistrate’s ct. pursuant to Destitute 
Persons Amendment Act, 1926, s. 8, 
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the Supreme Ct. baa. notwithstanding 
such registration, sole Jurisdiction to 
vary, modify. & auanend such order. — 
Wilson v. Morris, (1929] N. Z. L. U. 
901. — NJL 
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6408. Add. Annotations; — Consd. Abbott v. Abbott 
(1930), 100 L. J. P. 36. Refd. Be Landau, 
Ex p. Trustee, [1934] Ch . 549 ; Mann v. 
Mann, [1936] 1 All E. R. 952. 

5409a. -.] — Where in an order for per- 

manent maintenance made by consent of the 
parties in Sept. 1927, reap. was ordered, in 

S ara. (1), to pay to petitioner during her 
fe a certain annual sum to be secured on 
settled funds, & in para. (2) to pay a further 
annual sum during her life to be secured by 
a deed of covenant, it was submitted on 
behalf of the resp. that in the intention of 
the parties the first paragraph was an order 
to “ secure ” under Supreme Ct. of Judica- 
ture (Consolidation) Act, 1925 (c. 49), 
s. 190 (1), & that the word “ pay ” in the 
first paragraph should have been “ secure.” 
The President made a declaration to the 
effect that, in accordance with what was the 
agreement of the parties in his view, the 
trustees of the settled funds specified should 
pay the annual sum fixed under para. (1) 
of the ofrder only 5n so far as the income was 
sufficient, & that this should be the limit 
of liability under that para. — Phtltpson v. 
PmLiPSON (1933), 148 L. T. 455 ; 49 T. L. R. 
235. 

5410. Add. Annotations : — Apld. Turk v. Turk» 
Dufty v. Dufty, [1931] P. 116. Consd* 
Abbott v. Abbott (1930), 100 L. J. P. 36 5 
Smith v. Smith (1931), 145 L. T. 23 ; Ben- 
nett v . Bennett (1934), 103 L. J. P. 38. Refd- 
Perkins v. Perkins, [1938] 3 All E. R. 116. 

5410a. No provision for v&rlahcm In 

original order.] — There is no practice whereby 
a consent order for maintenance, nob con- 
taining words of release such as “ liberty to 
apply,” or “ until further order,” cannot be 
varied by petition for increase or decrease, 
provided that the order could have been 
made under the statutory powers of the ct. 
otherwise than by consent of the parties. 
Where after a lapse of eight years a husband 
resp. petitioned for a reduction in a consent 
order for maintenance, expressed to be made 
“ unconditionally,” the registrar refused to 
make an inquiry on the ground that he had 
no power to vary such an order, as it con- 
tained no such words of release. On appeal 
the judge referred back the petition for 
investigation. — Smith v. Smith (1931), 145 
L. T. 23 ; 47 T. L. R. 368 ; 75 Sol. Jo. 331. 

•410b. Agreement not to apply to vary.] 

— A husband & wife, after divorce, carried in 
an order by consent to resolve the questions 
between them upon a petition for permanent 
maintenance. The consent order provided 
( inter alia) : “ Neither party to be at liberty 
to apply to vary the terms of this order as to 
maintenance.” In view of a change in the 
wife’s circumstances, the husband petitioned 
for a reduction of maintenance. The wife 
objected that no such petition lay in view 


of the provisions of the consent order. A 
summons was taken out to determine whether 
the petition could lie : — Held : inasmuch as 
the consent ofrder was based upon an agree- 
ment fully & freely entered into by the parties 
with the intention of putting an end to any 
further controversy upon the subject of 
maintenance, the petition ought not to lie. — 
Lambert v. Lambert, [1936] 3 All E. R. 20 ; 
80 Sol. Jo. 838. 

5410c. To Increase maintenance.] — The 

power to increase the amount provided by 
an order for permanent maintenance upon an 
increase in the means of a husband conferred 
by Matrimonial Causes Act, 1907 (c. 12), & 
Jud. (Consolidation) Act, 1925 (c. 49), which 
repeals & re-enacts the power given by the 
former Act, is retrospective in its operation 
& extends to dealing with orders made under 
the previous Act, namely. Matrimonial 
Causes Act, 1860 (c. 32). — Edmunds v. 
Edmunds, [1926] P. 202 ; 95 L. J. P. 151; 
130 L. T. 180. 

541 Od. Order of registrar.] — The direction 

given by the registrar under r. 09 of Matri- 
monial Causes Rules, 1924, that an order on 
an application for maintenance or periodical 
payments should issue is a decision of the 
registrar within the meaning of r. 46 of the 
same rules & is therefore appealable. If 
the judge on the hearing of the appeal comes 
to the conclusion that the direction of the 
registrar was wrong & ought not to have 
been made, he can recall the order issued in 
pursuance of such direction <& make such 
order as in his judgment he deems just. 
The judge on the hearing of the appeal 
should, of course, give due weight to the 
decision of the registrar, & should be slow to 
disturb that decision on a mere question of 
quantum , unless it clearly appears from the 
proved facts that it would be wrong to allow 
the amount ordered by the registrar to be 
secured or paid to stand. — Stibbu v. Stibbk, 
[1931] P. 105 ; 100 L J. P. 82 ; 144 L. T. 
742, C. A. 

Annotation : — Consd. Hornlman v. Horniman, [1933] P. 95. 

5411a. .] — Turk v. Turk, Dufty v. 

Dufty, No. 5405b, ante . 

5411b. .] — On a petition for decrease of 

maintenance the President had laid down, in 
a preliminary judgment, the principle that if 
a woman divorce her husband, & is granted 
an award of maintenance, & thereafter 
increases her fortune by marriage with 
another man or otherwise, her former husband 
is entitled to have her improved position 
taken into account when he petitions for a 
decrease. The petition was adjourned for 
reconsideration of the parties’ circumstances 
after six months : — Held : in view of a con- 
siderable loss of income by the former 
husband owing to business depression, & the 
present means of his former wife, the amount 


641 Oat. Jurisdiction of court — To 
increase maintenance .] — The ot. ha* no 
Jurisdiction to Increase the r*ermanent 
main tenance ordered to be paid by a 
baa band, on the ground of either the 
increased means of the husband or the 
increased necessities of the wife. — 
Harris v. Harris. [1926] N. Z. L. R. 
274. — N.Z. 

6410a il. .1 — When applica- 

tion is made to the ct. under Divorce 
St Matrimonial Oanses Act, 1908, a. 40, 


for the revision of a decree for 
permanent maintenance In favour of 
a wife or children of the marriage, the 
ct. may, In the case of children, either 
increase or reduce the order ; but the 
ct. has no power to increase an order tor 
permanent maintenance made In favour 
of the wife under sect. 42, though It 
may reduce it. — Bubton e. Burton, 
[1028] N. Z. L. R. 490. — N.Z. 

6411 fi. Offer of home by hvs - 

band .] — Where an order has been 
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made for the maintenance by a money 
payment of a destitute wife by her 
husband, the fact that the husband 
is subsequently ready & willing to 
maintain the wife with himself In a 
suitable home does not afford sufficient 
ground under Destitute Persons Act, 
1 88 1 , s. 1 1 , for remitting the order when 
the husband is able to comply with the 
order for payment. — Molloy e. Moa- 
LOT, [1927] 8. A. S. R. 403,— AUS. 
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of maintenance payable by him to her would 
be reduoed from £6 to £4 a week for a year, 

* after which period the matter would be open 
for review. — D ufty v. Dufty (1932), 147 
L. T. 18 ; 48 T. L. R. 323 ; 70 Sol. Jo. 397. 

8414a. — — Increase In Income caused by 

own acts.] — N. v. N., No. 6382b, ante . 

5416a. .] — Turk v. Turk, Dusty v. 

Dusty, No. 6406b, ante. 

5416b. : Remarriage of wife.] — Where a 

woman, who has obtained a decree absolute 
of divorce on the ground of her husband’s 
adultery, marries again, such remarriage is a 
factor which must be taken into account in 
considering whether her fortune has increased. 
Where in fact the second husband becomes a 
pecuniary asset to her, & she is saved the 
expense of maintaining a separate establish- 
ment & therefore to some extent saves on 
food, rent & household expenses, the former 
husband is entitled to a reduction in the 
amount of maintenance which he is bound 
to pay her proportioned to her increase in 
fortune, in accordance with Supreme Ct. of 
Judicature (Consolidation) Act, 1925 (c. 49), 
s. 190, notwithstanding that his income has 
* remained stable. — Perkins v. Perkins, 
[1938] P. 210; [1938] 3 All E. B. 110; 107 
L. J. P. 116 ; 54. T. L. R. 887 ; 82 Sol. Jo. 524. 

6424. Add. Annotations : — Apld. Restall v. Restall, 
[1930] P. 189. Consd. Pe.kins v. Perkins, 
[1938] 3 All E. R. 116. Refd. Horniman v. 
man, [1933] P. 95. 

5440. Add. Annotation Consd. Perkins v. Per- 
kins, [1938] 3 All E. It. 110. 

5443a. .] — Edwards v. Edwards 

(otherwise Cowtan), No. 5359a, ante. 

5446. Add. Annotation : — Refd. Fanshawe v. Fan- 
ehawe, [1927] P. 238. 

5447. Add. Annotation : — Refd. Fanshawe v. Fan- 
shawe (1927), 43 T, L. R. 600. 

5449. Add* Annotation ; — Consd. Fanshawe v. Fan 
ehawe, [1927] P. 238. 

5450. Add the following para. & citations : — On 
May 8, 1924, a wife obtained a decree nisi 
on the ground of her husband’s adultery, 
which was made absolute on Nov. 24, 1924. 
On Dec. 22 the wife filed her petition for 
permanent maintenance, & on July 1, 1925, 
an interim order was made at the rate of 
£660 per annum for maintenance of the wife 
& her child. It appeared on the inquiry as 
to the husband’s property that he had no 
capital other than chattels, but he was a 
sculptor who had been fortunate in obtaining 
work in connection with certain important 
war memorials, the payments for which had 
made his income up to £2,000 a year. There 
was no prospect of his continuing to earn 
nearly so large an income in the future. In 
July, 1925, before any final order for main- 
tenance had been made, the husband assigned 
most of the moneys so owing to him to trus- 
tees of a settlement upon his second marriage, 
which he entered Into on July 23, 1925. 
This settlement did not attempt wholly to 
defeat petitioner, for it set aside £1,600 to 


satisfy any order that might be made against 
him for maintenance during the following 
three years. On Nov, 18, 1926, the registrar 
made a final order for the payment of main- 
tenance to the petitioner at the rate of £550 
a year for petitioner & £100 for the child, Sc 
for security to be given by the husband for a 
further £150 a year for life. On cross- 
applications by petitioner that the security 
should be given tor £250 a year, & to admit 
of this being done that the settlement by the 
husband on his second marriage should be 
set aside, & by the husband that no order 
should be made for security : — Held : by 
Hill, J., although the Divorce Ct. had power 
to restrain a resp. husband by injunction 
from parting with his own property in order 
to defeat the claims of the petitioning wife to 
alimony or permanent maintenance which 
the ct. had already ordered, it had no power 
to set aside an assignment of his property 
made by him in consideration of a second 
marriage, even if the result might be to 
defeat the claim of the petitioner to main- 
tenance not yet actually ordered. Therefore, 
the marriage settlement could not be set 
aside, but that the order of the registrar 
must be varied by increasing the annual 
payment to £700 for the petitioner Sc by 
omitting the order on the husband to give 
security for £160. On appeal by petitioner ; 
— Held : by the Ct. of Appeal, the order of 
Hill, J., must be affirmed, & it was a fatal 
objection to petitioner’s application to set 
aside the settlement that neither the trustees 
nor the second wife were before the ct. — 
[1920] P. 93 ; 96 L. J. P. 83 ; 135 L. T. 1 ; 
42 T. L. R. 413 ; 70 Sol. Jo. 603, C. A. 

Add. Annotations : — Refd. Fanshawe v. Fan- 
shawe, [1927] P. 238; Gilbert v. Gilbert & 
Boucher, [1928] P. 1. 

5452a. By consent.] — The ct. has no statu- 

tory power to order the payment of a lump 
s um by a resp. husband after a decree 
absolute for dissolution of the marriage by 
way of permanent maintenance for the wife 
petitioner. Where, however, both parties 
consent to such a course the ct. may make a 
consent order for the payment of the lump 
sum agreed upon. — Jenkins v. Jenkins 
(1930), 99 L. J. P. 03 ; 142 L. T. 050 ; 40 
T. L. R. 309 ; 74 Sol. Jo. 170. 

5452b. .] — Although the ct. has no 

power under Supreme Court of Judicature 
(Consolidation) Act, 1925 (c. 49), s. 190, ro 
order a lump sum to be paid to a wife by 
way of permanent maintenance, if the 
parties consent to such a course the ct. will 
make a consent order carrying out an agree- 
ment for the payment of a lump sum, or 
lump sums. Sc will include in the order a 
condition that no further proceedings be 
taken without the leave of a fudge. — Olding 
t>. Olding (1930), 99 L. J. P. 128 ; 143 L. T. 
310 ; 40 T. L. R. 539 ; 74 Sol. Jo. 467. 

5459a. No present order for maintenance 

Justified— Future Justification probable.] — 
(1) Where the ct. cannot in the circum- 
stances prevailing at the time of the applica- 


5416 I. Increase in wife's means Where in a divorce action alimony ia 

— Dissolution suit.}— Stanton v. New- awarded a wife guilty of adultery the 
ton, [1928] S. R. Q. 102. — AUS. order should contain a dwm soia £ 

casta vixerit provision. <2) Although 
PART XIII. SECT. 82, SUB-SECT. 8. the law enables the ct. to order the 
— G. husband to secure to a divorced wife 

ai. Whether included.]— (1) the amount ordered to be paid to her 


for alimony, there is no authority, 
without his consent, to deprive him 
of his property & to order its transfer 
to the wife. — O lynyk t?. Olynyk, 
fl08S) 1 W. W. R. 885 ; 2D.LB. 
785 ; 86 Alta. L. R. 485. — CAN. 
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tion make an order for the maintenance of 
the wife under Supreme Court of Judicature 
(Consolidation) Act, 1925 (c. 49), a. 190, 
but is of opinion that in the event of a 
change in the circumstances such an order 
might properly be made at some time there- 
after} the proper course is to make an order 
on the husband to pay a nominal monthly 
or weekly sum so* as to keep alive the juris- 
diction conferred upon the ct. by proviso ( b ) 
to sect. 190 (2), & thus enable it under that 
proviso to increase the periodical payments 
should the occasion for such an increase arise. 

(2) The insertion of the words “ liberty to 
apply ” in an order for maintenance does not 
enable the wife at a subsequent date to 
make an effective application for increased 
maintenance should her husband’s income 
increase, and those words, therefore, should 
not form part of the order. — Stephen v. 
Stephen, r 1931] P. 197 ; 100 L. J. P.80; 145 
L. T. 541; 47 T. L. R. 478 ; 75 Sol. Jo. 442, C. A. 

Annotation: — As to (2) Consd. Lambert v. Lambert, [ 1930 ] 
3 All E. R. 20. 

5468a. .]— Stephen v. Stephen, No. 

5450a, ante . 

5468. Add. Annotation: — As to (1) Refd. Shearn 
v. Shearn (1930), 143 L. T. 772. 

5469. Add. Annotation Refd. Clifton (otherwise 
Packe) v. Clifton, [1936] 2 All E. R. 886. 

5469a. What court should consider.] — (1) 

The ct. has no power to reserve liberty to 
apply for security in making an order for 
maintenance under Supreme Court of Judica- 
ture (Consolidation) Act, 1926 (c. 49), 

s. 190 (1), (2), on a decree for divorce. The 
insertion of such a provision would permit 
the conversion at a subsequent date of an 
order to pay maintenance into an order to 
secure it, & this is ultra vires of the statute. 

(2) In considering the question of security 
which must thus be ordered in the first 
instance, if at all, the interests of both 
spouses are to be considered. The main- 
tenance ordered will be secured as far as 
circumstances permit, but in cases where 
the nature of the means of the husband 
renders it impossible to secure the whole 
maintenance proper to be ordered, the 
question arises whether it is in the interest 
of the wife to order security of a part, as 
compulsion of the husband to realise or 
transfer assets in order to give security under 
sub-sect. (1) may hamper him in earning 
the income out of which he may be ordered 
to make payments under sub-sect. (2). The 
wife has no greater inherent right to security 
than to an order for payment simply. Her 
right is to present maintenance, & if the 
property of tne husband produces no present 
income or if an order for security would 
for any reason, such as the husband’s absence 
from the jurisdiction, be unenforceable, it is 
more in tne wife’s interest that an order for 


payments should be made than an order to 

(3) Qu. : whether an order to secure a 
lump sum /Can be enforced under the 
Administration of Justice Act, 1920 (o. 81), 
ss. 10, 12. — Shearn v . Shearn, [1931] P. 1 i 
100 L. J. P. 41 j 143 L. T. 772 3 46 T. L. R. 
652 ; 74 Sol. Jo. 536. 


Annotations :—Ai to (1) COM4. Stephen t>. Stephen, [19811 
197. Generally, Raid. OhioheBter v. Chichester (1936) 
L. J. P. 3ft. 
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5471. Add. Annotation .-—Consd. Shearn v. Shearn, 
[1931] P. 1. 

5477. Add. Annotation : — Refd. Re Nelson, Norris 
v. Nelson (1918), Oh. 920, n. 


5480a. Validity of agreement,]— Pltf. & deft. 

were divorced in 1925, & an interim order 
for maintenance was made on Dec, 21, 1925, 
for payment to pltf. of £3 10$. a week. In 
Feb. 1927, an agreement was entered into 
whereby deft, was to continue to pay £182 
per annum but the payments were to be 
quarterly. The agreement also provided, 
inter alia , that each party should give to the 
other full discharge of all sums claimed & 
that all actions, claims, demands at law & 
otherwise were withdrawn by consent. Pay- 
ment fell into arrears & pltf. brought an 
action in the Mayor’s Ct. for the amount 
then owing. The defence was withdrawn & 
judgment consented to. Payments again 
fell into arrears & the present action was 
brought in respect of them. . Deft, contended 
that, as the agreement provided for the pay- 
ment of a sum which deft, was already liable 
to pay, it was' void for want of consideration. 
Pltf. replied that deft, was estopped from 
relying on this defence by the proceedings in 
the Mayor’s Ct. which arose out of a breach 
of the same agreement: — Held : (1) there 

was no estoppel inasmuch as there was no 
evidence that judgment in the Mayor’s Ct. 
was based on the agreement. It might have 
been consented on because the money was in 
any event due under the maintenance order ; 
(2) the settlement of all accounts & claims 
was good consideration for the agreement & 
the pltf. was entitled to succeed. — Mann v. 
Mann, [1936] 1 Ail E. R. 962 ; 80 Sol. Jo. 
324. 


5481a. Application by guilty wife In un- 

defended suit.] — Where in an undefended 
divorce suit the guilty wife reap, enters no 
appearance, but thereafter decides to apply 
for a compassionate allowance, she must 
first ask the leave of the registrar to appear 
in the suit, &, If such leave be given, the 
procedure is to be by a judge’s summons for 
leave to file a petition for maintenance. — 
Fergusson v. Fergusson (1931), 146 L. T. 
212 ; 48 T. L. R. 86 ; 75 Sol. Jo. 814. 

5486. Add. Annotations: — As to (1) Refd. Fer- 
guseon v. Fergusson (1931), 146 L. T. 212 ; 
Mould v. Mould (1933), 49 T. L. R. 242. 


PART XIII. SECT.^2, SUB-SECT. 2 — 

ew. Effect of resumption of cohabita * 
Hon. >— An order for maintenance 
having been made against a husband 
under Marriage Act. 1915, s. 84. the 
husband A the wife «n been net) tty 
agreed to make good their differences 
Sc live together. Tber accordingly 
oohabited tor ten months, when they 
again eeparated : — Held : the agree- 
ment to five together & resumption of 
cohabitation implied an agreement by 


both parties that the husband should 
be released from his obligations under 
the maintenance order, Sc an informa- 
tion by the wife against the husband 
for failure to comply with the order 
was rightlv dismissed.— Stokes v. 
Stokes, [1928] V. L. R. 479 ; [1928] 
Argus L. R. 351. — AUB. 

PART XIII. SECT. 22. BUB-SECT. £.— 
K. (a). 

6486 i. Time for presenting petition— 
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— After decree— Within reasonable time. 1 
The wife's application for main- 
tenance must be made within a reason- 
able time after the decree absolute. 
What Is a reasonable time depends on 
all the circumstances of the case, the 
lapse of time alone not being a bar. 
These principles, deductible from the 
English cases, are applicable in New 
Zealand.— Pool»v t. Poo let, [1936] 
N, Z. L. R. 598 : G. b. R. 433 ; 12 
N. Z. L. J, 198.— N. Z. 
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As to (3) Consd. Legge v. Legge (1928), 45 
T. L. R. 167. Refd. Sheam v. Sheam (1930), 
143 L. T. 772 ; Stephen v. Stephen, [1931] 
P. 197. As to (4) Expld. Legge v. Legge 
(1928), 46 T. L. R. 157. 

5487a, .] — Leggb v . Legge 1928), 45 

T. L. R. 157 ; 73 Sol. Jo. 59, 0. A. 

Annotation : — Held. Shearn v. Shearn (1930), 143 L. T. 772. 

5487b. The hearing — Issue as to adultery.] — 
Practice Note, No. 5343a, ante. 

5493a. Time for — After deeree absolute.] — 

Warwick v . Warwick (1928), 73 Sol. Jo. 12, 
0. A. 

5494. Add. Annotation: — As to (1) Consd. Sheam 
v. Sheam, [1931] P. 1. 

5497a. Past & probable future earnings.] — 

Sherwood v. Sherwood, No. 5498a, post . 

5498. Add. Annotations : — Expld. Sherwood v. Sher- 
wood, [1929] P. 120. Consd. Stibbe v. Stibbe, 
[1931] P. 105 ; Spilsbury v. Spofforth, [1937] 
4 All E. K. 487. 

5498a. Amount of deduction.] — 

(1) In estimating the disposable income of 
a divorced husband after meeting his lia- 
bility for taxes for the purpose of allotting 
permanent maintenance to his wife in future 
within the principle of Dayrell-Steyning v. 
Dayrell’Steyning , No. 5498, the amount of 
deduction from his gross income in respect 
of income tax & super tax is the amount of 
those taxes chargeable on income received 
during the current year. 

(2) There is no fixed rule that the ct. will 
allow to the wife one-third of the husband’s 
disposable income as permanent maintenance. 
It is no more than a rough working rule & 
does not impose an absolute limit. Further, 
in estimating the amount of the allowance 
the ct. must not focus its attention only 
on the disposable income of the husband in 
the year preceding the making of the order, 
but must have regard to his earnings in 
previous years & to his probable earnings 
in the future. 

(3) In making an order for permanent 
maintenance the ct. is given a wide discretion 
by Supreme Ct. of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 190 (1), with which the 
Ct. of Appeal will not readily interfere unless 
it is satisfied that the ct. below has proceeded 
on some wrong principle. — Sherwood v. 
Sherwood, [1929] P. 120 ; 98 L. J. P. 66 ; 
140 L. T. 230 ; 45 T. L. R. 53 ; 72 Sol. Jo. 
874, O. A. 

Annotation As to (2) Reid. Stlbbo v. Stibbe, [1931] P. 106. 

6499. Add. Annotations : — Apld. Warwick v. War- 
wick (1928), 73 Sol. Jo. 12. Refd. Gilbert r. 
Gilbert & Bougher (1927), 96 L. J. P. 137 ; 
Skipwith v, Skipwith (1928), 139 L. T. 317; 
Stephen v. Stephen, [1931] P. 197. 

5513a. Order scouring to wife provision made by 
order In lunacy.] — C, L. v . C. F. W., No. 5360a, 
ante. 


5513b. Order giving liberty to apply— For main- 
tenance at future date.] — Stephen v. 
Stephen, No, 5459a, ante . 

5518c. With regard to security.]— S hearn v. 

Shearn, No. 5469a, ante . 

X. Enforcement of Order (Vol. XXVII., p. 513). 

5518d. Whether enforceable out of Jurisdiction— 
Under Administration of Justice Act, 1920 
(c. 81), ss. 10, 12 .]— Shearn v. Shearn, No. 
5469a, ante. 

5515. Add. Annotations As to (6) Consd. Allison 
v. Allison, [1927] P. 308. Generally , Refd. 
Sheam v. Sheam (1930), 143 L. T. 772. 

5523a. .] — Under Jud. (Consolidation) 

Act, 1925 (c. 49), s. 187 (2), a reversionary 
interest of a husband is not an asset which 
can form part of the security to be ordered 
for his periodical payments to his wife, on his 
non-compliance with a decree of restitution 
of conjugal rights. — Allison v . Allison, 
[1927] P. 308 ; 96 L. J. P. 181 ; 137 L. T. 
823 ; 43 T. L. R. 823 ; 71 Sol. Jo. 682. 

5529. Add. Annotation : — Refd. Shearn v. Sheam 
(1930), 143 L. T. 772. 

5529a. .] — Turk v. Turk, Dufty v. 

Dufty, No. 5406b, ante. 

5531a. — — Application— After decree for divorce 
— Mode of application.] — Upon the occasion 
of a wife’s petition for restitution of conjugal 
rights the ct. ordered the husband to make 
certain periodical payments to her for herself 
& the children of the marriage. Later, the 
wife obtained a decree nisi for divorce, but 
as she, at the expiration of six months, made 
no move to have the decree made absolute, 
her husband applied by motion, under Jud. 
(Consolidation) Act, 1925 (c 49), s. 196, to 
have the periodical payments suspended or 
discharged : — Held : the husband could make 
the application by motion, & was not con- 
strained to apply by petition under Matri- 
monial Causes Rules, 1924, rr. 63 & 70.— 
Skipwith v. Skipwith, [1929] P. 93 ; 97 
L. J. P. 109 ; 139 L. T. 317, C. A. 

5537a. Application — After decree for divorce 

— Mode o! application.] — Skipwith v . Skip- 
with, No. 5531a, ante . 

5541a. To order settlement on husband.] — 

Where a wife had refused to obey a decree 
of restitution of conjugal rights, & was in 
the enjoyment of a separate income, part 
of which was payable under the trusts of 
the marriage settlement, the ct. ordered her 
to settle a permanent maintenance on her 
husband. — Swift v. Swift (1890), 15 P. D. 
118 ; 69 L. J. P. 61 ; 62 L. T. 669. 

5542a. To order settlement where wife not 

domiciled in England.]— (1) The property of a 
guilty wife, amenable, under Jud. (Consolida- 
tion) Act, 1926 (c. 49), s. 191, to the jurisdic- 
tion to order a settlement of it, is primd facie 


PART XIII. SECT. 22, SUB-SECT. 2.— 
K. (e). 

6608 I. Time for makino — Whether 
after decree absolute.) — A petition under 
Divorce Rules 65 t\ seq. for mainten- 
ance oan be entertained after the 
decree absolute. A reap, who has not 
brought alleged misconduct on the 

S ort of his wile to the attention of 
tie ct. as a bar to her petition for 
divorce cannot be heard to raise it 
as an answer to her subsequent petition 


for maintenance. — B exon v. Bexon, 
[1932] 3 W. W. R. 334 ; 46 B. 0. R. 
238.— CAN. 


PART XIII. SECT. 22, SUB-SECT. 2.— 
L. 

•x. Information for disobedience of 
order — After order quashed.] — An order 
for maintenance made against deft, in 
1923 was quashed in Feb. 1928. In 
May, 1928, an Information for dis- 
obedience of the maintenance order 


prior to the date of quashing was 
Beard, Sc an order was then made that 
deft, be imprisoned until the main- 
tenance order should be oomplled 
with : — Held : the maintenance order 
having been quashed, the justices had 
no jurisdiction to inquire into any 
disobedience of the order alleged 
to have been committed before it was 

a uashed, Ac consequently the informa- 
ton ought to have been dismissed. — 
Galloway v . Watbon, [19B8} V. L. R. 
308 ; [1928) Argus L. R. 201.— AUS. 
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theproperty of a woman in England A subject 
to English jurisdiction. That jurisdiction can 
be invoked against a person not domiciled in 
England, A in respect of property beyond the 

♦ jurisdiction, only subject to the principle 
that English cts. will not infringe the 
authority of foreign tribunals in their 
domestic affairs, or adjudicate with regard 
to property when their judgment will be 
ineffective. Apart from jurisdiction over 
property, the exercise of jurisdiction in 
personam in such a case depends upon the 
question whether the party to be affected by 
it is within the reach of the compulsory 
process of the ct. 

(2) The provisions of Matrimonial Causes 
Act, 1857 (c. 85), s. 42, for service out of the 
jurisdiction, apply to the service of the 
petition in a suit, A not to proceedings for a 
settlement. 

(3) The practice with reference to appear- 
ance to a petition for a settlement is governed 
by Divorce Rules, rr. 71 & 72, A (4) an 
appearance under these rules, qualified during 
the proceedings upon it, by denial of the 
existence of jurisdiction, is not to be regarded 
as a submission to that jurisdiction. — 
Tallack v. Tallack A Broekema, [1927] P. 
211 ; 96 L. J. K. B. 117 ; 137 L. T. 487 ; 43 
T. L. R. 467 ; 71 Sol. Jo. 521. 

Annotations : — As to (1) Consd. Goff v. Goff, [1934] P. 107. 

Refd. Sheam v. Sheam (1930), 143 L. T. 772. 

5542b. To order settlement for maintenance 

of child.]— On Nov. 15, 1929, the husband 
made a settlement on his two daughters, 
producing about £90 per annum. Ij, *934, 
an order was made in the Oh. Div. of th< 
High Ct. that the children should reside 
with A be under the care of the mother A 
that the father should pay £3 per week 
towards their education A maintenance A 
their proper medical A dental expenses. On 
May 2, 1938, the husband obtained a decree 
of divorce on the ground of his wife’s 
desertion, which decree had been made 
absolute. The income of the father was 
about £750 per annum subject to a deduction 
of £240 per annum payable in monthly 
instalments in respect of a judgment debt 
due to the wife of £1,800. The wife had an 
income of £364 per annum. The father asked 
that the mother be ordered to settle £100 
per annum on the children '.—Held : the 
circumstances were not such as to require the 
ct. to make an order for the settlement of any 
part of the mother’s property upon the 
children. — Atkins v. Atkins, [1939] P. 387 ; 
[1939] 3 All E. R. 872 ; 55 T. L. R. 993 ; 83 
Sol. Jo. 716. 

5543. Add. Annotations: — As to {2) Apld. Matheson 
v . Matheson, [1935] P. 171. Generally , Refd. 
Tallack v. Tallack A Broekema, [1927] P.211. 

5543a. Petition for settlement — Service — Out of 
Jurisdiction.] — Tallack v. Tallack A Broe- 
kema, No. 5542a, ante . 

5543b. Appearance to — Practice.] — Tallack 

v , Tallack A Broekema, No. 6542a, ante. 

5543c. Effect of — Whether submission 

to jurisdiction.] — T allack v . Tallack A 
Broekema, No. 5542a, ante. 

5549. Add . Annotations : — As to ( 1) Consd. Janion 
v, Janion (1926), [1929] P. 237, n. Refd. Har- 
greaves v. HargreaveB, [1926] P. 42 ; Melvill v. 

. Melvill A Woodward, [1930} P. 159 ; Burnett 
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v. Burnett, [1936] P. 1. As to (2) Refd. 
Jagger v . Jagger, [1926] P. 93. 

5551. Add. Annotation : — Consd. Bosworthick v. 
Bosworthick (1926), 95 L. J. P. 171. 

5576. Add. Annotations : — Refd. Tallack v. Tallack 
& Broekema, [1927] P. 211 ; Matheson v . 
Matheson, [1935] P. 171. 

5579. Add. Annotation : — Refd. Tallack v. Tallack 
A Broekema, [1927] P. 211. 

5582. Add. Annotation : — Refd. Fanshawe v . Fan- 
shawe, [1927] P. 238. 

5583a. .]— After a decree nisi for dissolution 

of marriage the ct. has no jurisdiction under 
Jud. (Consolidation) Act, 1925 (c. 49), s. 192, 
to entertain any application for an inquiry 
into, A variation of, settlements intil after 
the decree has been made absolute. — Gilbert 
v. Gilbert A Boucher, [1928] P. 1; 96 
L. J. P. 137 ; 137 L. T. 619 ; 43 T. L, R. 
589 ; 71 Sol. Jo. 582, C. A. 

5588. Add. Annotations N.F. Webster v. Webster 
A Williamson, [1926] P. 198. Refd. Newson 
v. Newson (1934), 161 L. T. 159. 

5585a. .] — Although there is the fullest 

power to vary settlements, the ct. will regard 
the interests of the children as the important 
element for consideration in varying a settle- 
ment. Where an ante-nuptial settlement 
did not provide for the contingency of one 
of the spouses dying A the survivor marrying 
again, the ct., when varying the settlement 
after dissolution of the marriage, declined to 
insert in the settlement a provision enabling 
the husband to appoint a portion of the trust 
funds to a future wife A future children. — 
Webster v. Webster A Williamson, [1026] 
P. 198 ; 95 L. J. P. 97 ; 135 L. T. 670. 

Annotations: — Distd. Scolllck v. Boollick, [1927] P. 205* 
Refd. Newson v. Newson (19341, 151 L. T. 159. 

5588b. .] — In varying a settlement the 

ct. will exercise the wide powers conferred 
upon it by Jud. (Consolidation) Act, 1925 
(c. 49), s. 192, with regard to the facts of the 
case A the interests of children. If on the 
facts before the ct. a child of a first marriage 
may gain advantages concurrently with the 
creation of a fresh power of appointment 
enabling children of a second marriage to 
share a settled fund with it, the ct. will create 
that power, although it is not originally 
existent in the settlement, A although its 
creation may eventually involve some pecuni- 
ary sacrifice on the part of the child of the 
first marriage. — Scollick v. Scollick, [1927] 
P. 205 ; 96 L. J. P. 96 ; 137 L. T. 485 ; 71 
Sol. Jo. 584. 

Annotation: — Consd. Newson v. Newson (1934), 151 L. T. 
159. 

5588c. Power in favour of after-taken 

spouse & issue — Necessity for protection of 
existing child.] — In the exercise of its wide 
powers under Supreme Ct. of Judicature 
(Consolidation) Act, 1925 (c. 49), s. 192, to 
make orders with reference to the application 
of the whole or any part of property settled 
by an ante-nuptial or post-nuptial settle- 
ment for the benefit of the children or the 
parties to the marriage, the ct. may in a 
proper case sanction a power of appointment, 
not contained in the settlement, to an after- 
taken spouse A issue of a subsequent marriage, 
provided, that sufficient compensating ad- 
vantage for the child or children of the 
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dissolved marriage is forthcoming. In 
such cases the ct. must be satisfied of a 
definite countervailing advantage for existing 
children. The extinguishment of a guilty 
spouse’s interest & the consequent accelera- 
tion of an existing child’s interest is not per 
se a sufficient quid pro quo , but, where sub- 
stantial advantages are forthcoming, if need 
be by way of covenants outside the actual 
variation, the ct. will assent to the creation 
of such a new power. — Newson v. Newson ; 
Tag art v. Tag art & White (1934), 151 
L. T. 1 59 ; 50 T. L. R. 399. 

5596. Add. Annotation : — Refd. Bosworthick v. 
Bosworthick, [1926] P. 169. 

5596a. .] — Held : the settlements ought not 

to be varied beyond what was necessary for 
the benefit of the injured wife & her child. — 
Prinsep v. Prinsep, [1980] P. 35 ; 99 

L. J. P. 35 ; 142 L. T. 172 ; 46 T. L. R. 29, 
C. A. 

Annotations: — Coned. Newson v. Newson (1934), 151 L. T. 

169. Refd. Alston v. Alston, [1929] P. 311. 

5598. Add. Annotation : — Refd. Newson v. Newson 
(1934), 151 L. T. 159. 

5599. Add. Annotations : — As to ( 1) Consd. Goff v. 
Goff, [1934] P. 107. As to (2) Refd. Webster 
v. Webster & Williamson, [1926] P. 198. 

5600. Add. Annotations : — Refd. Webster v . Web- 
. ster & Williamson, [1926] P. 198 ; Colclough 

v. Colclough & Fisher, [1933] P. 143 ; New- 
son v. Newson (1934), 151 Lj. T. 159 ; Wad- 
ham v. Wadharn, [1938] 1 AH E. R. 206. 

5603. Add. Annotation : — Dlstd. Webb v. Webb, 
[1929] P. 169. 

5604. Add. Annotation : — Consd. Goff v. Goff, 
[1934] P. 107. 

5610. Add. Annotation : — Refd. Clifton (otherwise 
Packe) v. Clifton, [1936] 2 All E. R. 886. 

5613a. .] — The ct. made an order for variation 

of a marriage settlement at the instance of 
the wife, who had been found guilty of 
adultery, & by whom the whole property 
affected had been brought into settlement, 
disregarding the possible interests of unborn 
children of volunteers under the settlement. 
The volunteers under the settlement con- 
sented. The husband did not appear. — 
Bowles v. Bowles, [1937] P. 127 ; [1937] 
2A11E. R. 263 ; 106 L. J. P. 68 ; 157 L. T. 
45 ; 53 T. L. R. 503 ; 81 Sol. Jo. 340. 

5614. Add. Annotation: — As to (1) Refd. He 
Monro’s Settlement, Monro v. Hill, [1933] 
Ch. 82. 

5619. Add. Annotation : — Refd. Melvill v. Melvill 
& Woodward, [1930] P. 159. 

5621. Add. Annotation : — Refd. Selsdon v. Selsdon 
(1934), 50 T. L. R. 469. 

5621a. Settlement on second wife — During sub- 
sistence of first marriage.] — (1) A husband 
made a post-nuptial settlement on his first 
wife, who subsequently divorced him. He 
later married another woman, who also 
divorced him. On an application by the 
second wife to vary the settlement under 
sect. 192 of Jud. Act, 1925, the ct. held that 
she was not entitled to succeed as the settle- 
ment was not made because of the marriage 
which was the subject of the decree of divorce 
on the second wife’s petition, but was made 
in contemplation of or because of the marriage 
between the settlor & his first wife, which 


was subsisting at the time of the settlement. 
The legislature did not intend a spouse of an 
existing marriage to contemplate a second 
marriage so as to be able to execute a settlement 
which was “ ante-nuptial ” as regards suchr 
contemplated marriage when at the time the 
spouse was married & incapable of entering 
into a second marriage. 

(2) An ante-nuptial settlement made by the 
husband on the second wife after the first 
divorce was also held to be incapable of 
variation on the petition of the second wife, 
the ct. having no power under sect. 192 to 
vary an appointment in such a way that the 
principal settlement would also be varied, 
though that settlement was not within sect. 
192. — Burnett v. Burnett (1935), 153 L. T. 
318 ; 51 T. L. R. 574 ; 79 Sol. Jo. 642. 

5621b. Application to vary settlement on second 
wife — Resulting In variation of principal 
settlement — No Jurisdiction to vary principal 
settlement.] — Burnett v. Burnett, No. 
5621a, ante. 

5622. Add. Annotations : — Refd. Bosworthick v. 
Bosworthick, [1926] P. 159 ; Brown v . 
Brown, [1936] 2 All E. R. 1616. 

5623. Add. Annotations: — Consd. Brown v. Brown, 
[1936] 2 All E. R. 1616. Refd. Bosworthick 
v. Bosworthick, [1927] P. 64. 

5623a. Bond to secure annulty—Appolntment 

of annuity.] — A post-nuptial provision for 
his life made by a wife for her husband by a 
bond, or by the exercise of her power of 
appointment, giving him an annuity for his 
life expectant upon her death, are post- 
nuptial settlements within Matrimonial 
Causes Act, 1859 (c. 61), s. 6, & Jud. (Con- 
solidation) Act, 1925 (c. 49), s. 192, & give 
rise on the dissolution of the marriage to the 
power of the ct. to vary the settlements. — 
Bosworthick v. Bosworthick, [1927] P. 
64; 95 LuJ. P.171 ; 136L.T.211; 42 T.L.R. 
719 ; 70 Sol. Jo. 857, C. A. 

Annotations : — Apprvd. Melvill v. Melvill & Woodward. [1930) 
p. 159. Consd. Rrown v. Brown, [1936] 2 All E. It. 1616. 


5623b. Life policy — Contingent interest In 

policy money.] — A life policy effected after 
marriage by one of the spouses on the life of 
the spouse effecting it, with a contingent 
interest of the other spouse in the policy 
money, is a post-nuptial settlement, & after 
divorce the ct. has power, under Jud. (Con- 
solidation) Act, 1925 (c. 49), s. 192, to make 
orders with reference to the application of 
the policy money. — Gulbenkian v. Gul- 
benkian, [1927] P. 237 ; 96 L. J. P. 63; 
136 L. T. 800 ; 43 T. L. R. 267 ; 71 Sol. Jo. 
311. 


5624a. Settlement not made In contemplation 

of marriage.] — The expression “ antenuptial 
or post-nuptial settlements,” in Jud. (Con- 
solidation) Act, 1925 (c. 49), s. 192, does not, 
as regards the parties whose marriage is the 
subject of the decree, include a settlement 
of the property of either spouse not made in 
contemplation of any particular marriage, 
but giving the spouse power to appoint an 
interest to any future wife or husband. — 
Hargreaves v. Hargreaves, [1926] P. 42 ; 
95 L. J. P. 31 ; 134 L. T. 643 ; 42 T. L. R. 
252. 


Annotations : — Consd. Melvill t>. Melvill & Woodward, [1930] 
p. 159. Apld, Burnett e. Burnett. 11936] P. 1. 
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5624b. Settlement made by wife alter com- 

mencement of divorce proceedings by hus- 
band — Subsequent marriage with co-respon- 
dent.] — A resp. wife after her husband had 
filed a petition seeking dissolution of his 
marriage with her on the ground of her 
adultery, executed a settlement of interests 
to which she was entitled under a will & 
under the marriage settlement of her parents, 
& settled them on herself for life with 
remainder to all or any of her children or 
child, of whom she had two by her then 
husband, who being males should attain the 
age of twenty-one years or being females 
should attain that age or marry, reserving 
a general power of appointment by will in 
default of any surviving children & further 
reserving a power of appointment both of 
capital & income in favour of any surviving 
husband. After decree absolute she executed 
a deed poll, declaring that her income under 
the settlement should be for her separate use 
without power of anticipation. Shortly 
after the execution of the deed poll she 
intermarried with co-resp. in the suit : — 
Held : the settlement was a “ post-nuptial 
settlement ” made on the parties whose 
marriage was “ the subject of the decree,” 
& was therefore within the definition in 
Supreme Court of Judicature (Consolidation) 
Ace, 1925 (c. 49), s. 192, of the class of 
instrument with which the ct. had power to 
deal under the sect. — Melvill v. Melvill & 
Woodward, [1930] P. 159 ; 99 L. J. P. 65 ; 
143 L. T. 206 ; 46 T. L. II. 327 ; 74 Sol. Jo. 
233, C. A. 

Annotations : — Distd. Burnett v. Burnett, [1936] L 1. 
Consd. Brpwn v . Brown, [1936] 2 All E. R. 1616. 

5625a. Questions for consideration.] — Janion 

v. Janion (1926), [1929] P. 237, n. ; 98 
L. J. P. Ill, n. ; 141 L. T. 226, n. ; 45 
T. L. R. 381, n. 

dnnotations ."—Folld. PrinHep v. Prinsep, [1929] P. 225. 
Consd. Alston v. Alston, [1929] P. 311. Distd. Burnett v. 
Burnett, [1936] P. 1. 

5625b. .] — (1) In deciding whether a 

settlement comes within the meaning of 
“ post-nuptial settlement ” on the parties 
within the purview of Jud. Act, 1925 (c. 49>, 
s. 192, the material question is whether the 
settlement in question is upon the husband 
in the character of husband or on the wife 
in the character of wife or upon both in the 
character of husband & wife. Mere form is 
immaterial. The settlement may be one in 
the strictest sense or it may be, for instance, 
a covenant to pay by one spouse to the 
other or by a third party to a spouse. What 
is material is that the settlement should 
provide financial benefit for one or other or 
both of the spouses as spouses & with reference 
to their married state. (2) In dealing with 
a settlement under the powers conferred 
by sect. 192 the ct. will not be fettered in its 
application of the settled funds by remote & 
contingent interests therein of volunteers. — 
Pbinsep v . Prinsbp, [1929] P. 225 ; 98 

L. J. P. 105 ; 141 L. T. 220 ; 45 T. L. R. 
376 ; 73 Sol. Jo. 429 ; subsequent proceedings, 
[1929] P. 265 ; varied , 40 T. L. R. 39, C. A. 

Annotations : — As to (1) Consd. Melvill v. Melvill & Wood- 
ward, [1930] P. 159 ; Colclough v . Coldough & Fisher, 



5625c. .] — During coverture the petitioning 

wife purchased from an insurance co. an 
annuity to be paid to resp. husband. The co. 
executed a deed by which they agreed with 
petitioner & resp. to pay the annuity to 
resp. On the dissolution of the marriage on 
the ground of the adultery of resp., petitioner 
presented a petition for variation of the 
annuity deed as a post-nuptial settlement. 
The answer of resp. set up that the annuity 
was an absolute gift by petitioner & that no 
settlement had been created : — Held : that 
when petitioner paid the consideration money 
for the purchase of the annuity she parted 
with the plenum dominium over the property 
transferred, an absolute gift of the annuity 
was made to resp. & there was no settlement. 
—Brown v. Brown, [1937] P. 7 ; [1936] 2 
All E. R. 1616 ; 105 L. J. P. 103 ; 155 L. T. 
418 ; 53 T. L. R. 9 ; 80 Sol. Jo. 817. 

5629. Add. Annotation: — As to (1) Folld. Bos- 
worthick v. Bosworthick (1926), 95 L. J. P. 
171. Consd. Brown v. Brown, [1936] 2 All 
E. R. 1616; Dodworth v. Dale, [1936J 2 
AU E. R. 440. 

5630. Add. Annotations : — Refd. Webster v. Web- 
ster (1926), 135 L.T.070; Scollick v. Scollick 
H927), 96 L. J. P. 96; Melvill v. Melvill & 
Woodward, [1930] P, 159 ; Newson v. New- 
son (1934), 151 L. T. 159. 

5643. Add. Annotation: — -As to (J) Consd. Hyman 
v. Hyman, [1929] A. C. 601. 

5650. Add. Annotations : — Apld. Mathoson v . 

Matheson, [1935] P. 171. Refd. Webster v. 
Webster & Williamson, [1926] P. 198 
Scollick v. Scollick, [1927 j P. 205. 

5650a. .}— (Jpon a petition for variation of 

settlements the ct. refused to sanction an 
arrangement acquiesced in by the petitioner, 
by which the resp. was to be permitted to 
withdraw a portion of her fund for resettle- 
ment on the co-resp. & on her children (if 
any) by him ; ordered provision to bo made, 
out of the income of resp.’s fund, for the 
maintenance of the child of the first mar- 
riage ; directed that resp.’s powers of 
appointment in favour of a future husband 
children should be limited so as to apply 
only to a husband married after the death 
of the petitioner & to the children of such a 
marriage ; & extinguished resp.’s power to 
withdraw £10,000 from settlement during her 
lifetime, but permitted her to retain the power 
to dispose of that sum by will. — L a Ter- 
riere v. La Terriere & Grey (1920), 124 
L. T. 575 ; 37 T. L. R. 97, 98 ; affd. (1921), 
37 T. L. R. 071, C. A. 

5653. Add. Annotations : — Refd. Webster v. Web- 
ster & Williamson, [1920] P. 198 ; Oolclough 
v. Colclough & Fisher, [1933] P. 143 ; Newson 
v. Newson (1934), 151 L. T. 159. 

5653a. Jud. Act, 1925 (c. 49), s. 191 (1), 

which confers upon the ct. a discretionary 
power after a decree for divorce or judicial 
separation to order a settlement of the 
property of a wife guilty of adultery for the 
benefit of the innocent party & the children 


PART XIII. SECT. 22, SUB-SECT. 5.— 

0 . 

■y. Only circumstances at or immedi- 


ately after dissolution of marriage ..} — 
The ct. should not consider extraneous 
events subsequent to the dissolution 
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as Rood ground for varying a settle- 
ment.— Jackson v . Jackson, [1928] 
N. Z. L. R. 88.— N.Z. 
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of the marriage or any of them, is not in- 
tended to be used as a punishment of the wife 
or indirectly through the wife of a co-resp. 
whom she may marry. The main question 
for the ct. is the nature & extent of the 
pecuniary prejudice caused to the husband 
& children of a guilty wife by the breaking 
away of the wife with her property from the 
common home ; the relative financial posi- 
tions of the husband & wife after divorce are 
also material. The object of the sect, is to 
enable the ct. as nearly as may be to restore 
the pecuniary status of the parties as existing 
before the termination of the married life. — 
Matheson v. Matheson, [1935] P. 171 ; 
104 L. J. P. 69 ; 153 L. T. 299 ; 51 T. L. It. 
570 ; 79 Sol. Jo. 658. 

5674. Add. Annotation: — Generally , Refd. Tallack 
v . Tallack & Broekema, [1927] P. 211. 

5680a* .] — Alexander v. 

Alexander (1929), 45 T. L. K. 193 ; 73 Sol. 
Jo. 127. 

5680b. Power In favour of after-taken 

spouse & Issue of second marriage — Accelera- 
tion-— Notwithstanding benefit to guilty party.] 

— The operation of a power in a marriage 
settlement for the resettlement of the trust 
funds of a surviving party to the marriage 
upon his or her after-taken spouse & the 
children or issue of his or her subsequent 
' marriage may be accelerated in the event 
of the dissolution of the marriage so far as to 
become effective without actual survivorship 
& during the lifetime of the other party. 
By varying the settlement accordingly the 
ct. may effect this acceleration for the 
benefit not merely of an innocent party but 
also for that of a guilty spouse on the basis 
(inter alia ) of the interest of the children of 
the dissolved marriage, in the opinion of the 
ct. being adequately protected by the terms 
& conditions of the acceleration. — Alston v. 
Alston, [1929] P. 311 ; 98 L. J. P. 155 ; 141 
L. T. 642 ; 46 T. L. R. 642 j 73 Sol. Jo. 544. 

Annotation : — Consd. Colclough v. Colclough & Fiahor, [1933] 
P. 143. 

5680c. .] — In variation of settlement 

after divorce the interests of children of the 
dissolved marriage are a principal concern 
of the ct., but it is contrary to usual practice 
that an innocent spouse should suffer a cur- 
tailment of powers conferred by the settle- 
ment. In a case in which the settlement 

> gave each spouse power to withdraw funds 
from settlement & resettle them on a second 
marriage in the lifetime of the other spouse, 
the ct. reduced the power of a guilty wife 
to resettle but refused to diminish the power 
of resettlement by an innocent husband, 
holding that the interest of the child of the 
dissolved marriage was sufficiently secured 
by the diminution of the powers of resettle- 
ment by the wife. — Colclough v. Colclough 
& Fisher, [1988] P. 143; 102 L. J. P. 87; 
149L.T.287; 49T.L.R.434; 77 Sol. Jo. 338. 

5684a. Power of withdrawal after death of spouse — 
Acceleration.] — By an ante-nuptial settle- 
ment, the wife’s parents brought into settle- 
ment property worth £240,000, & the hus- 
band brought in property worth £10,000. 
The wife was to have the income from her 
fund for life, & the husband the income from 
his fund for life. After the death of the 
survivor, the trustees were to hold the 
property brought into settlement for the 


children or remoter issue of the marriage as 
the husband & wife should jointly appoint, 
&, in default of appointment, in trust for the 
children of the marriage in equal shares. 
The survivor of the husband & wife was 
given a power after the death of the other, 
& either in contemplation of, or after, his 
or her future marriage, to appoint that part 
of the capital should be withdrawn from the 
settlement, & be held upon Buch trusts for the 
benefit of the after-taken husband or wife 
or such survivor & the issue of such future 
marriage. The power of withdrawal was 
limited to one third part if there were two 
or more children of the marriage who should 
attain twenty-one, or, in the case of a girl, 
marry under that age, & was limited to a half 
if there should be only one such child. There 
were two children of the marriage, &, a 
decree nisi having been made for the dis- 
solution of the marriage upon the petition of 
the wife, based on the adultery of the hus- 
band, the registrar recommended r (i) that 
the joint power of appointment over the wife’s 
fund should be revoked, & that the wife 

* should exercise that power as if she had 
survived the husband, & no objection was 
taken to this ; (ii) that the power of with- 
drawal should be exercisable forthwith by 
the husband or the wife as if the other had 
died in his or her lifetime : — Held : (1) if the 
wife should secure a sum of £250 per annum 
gross to each of the two children On attaining 
the age of twenty-one or on marriage, her 
power of withdrawal should be varied as 
prayed ; if she failed to secure such annual 
sum to the children, then her power of with- 
drawal should be varied as prayed, but should 
be limited to two-thirds of the amount which 
she was empowered to withdraw upon the 
death of the husband ; (2) the husband’s 

power of withdrawal should not be varied in 
any way. — Wad ham v . Wadham, [1938] 1 
All E. R. 206 ; 82 Sol. Jo. 115. 

5686. Add . Annotation : — Distd. Webb v. Webb, 
[1929] P. 169. 

5688. Add, Annotation : — Consd. Webb v. Webb 
[1929] P. 159. 

5688a. .] — By a marriage settle- 

ment the settled fund of a wife who had 
obtained a dissolution of the marriage was 
held in the absence of issue in trust, if the 
husband survived her, to yield him a specified 
income for a term with an absolute interest 
in a part of the corpus & subject thereto for 
her next of kin absolutely & if the wife sur- 
vived, for her absolutely. The ct. ex- 
tinguished the interest of the husband in his 
wife’s fund, but refused to order the fund 
to be reconveyed to her freed from the trust 
for her next of kin so as to extinguish their 
interest. — Webb v. Webb, [1929]* P. 159 ; 
98 L. J. P. 72 ; 140 L. T. 692 ; 45 T. L. R. 
223 | 73 Sol. Jo. 174. 

5691. Add. Annotation : — Distd. Webb v. Webb, 
[1929] P. 159. 

5691a. .] — Petitioner’s father had, in con- 

templation of his daughter’s marriage, placed 
£1,000 in an account in the joint names of 
himself, petitioner & reap., his then prospec- 
tive son-in-law, on the terms that it was to 
become the property of petitioner & resp. on 
their marriage taking place, but otherwise was 
to revert to the father. The marriage took 
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place, A the father thereupon withdrew his 
name from the account, leaving it in the joint 
names of petitioner A resp. The marriage 
was subsequently dissolved on the ground of 
resp.’s desertion, & petitioner thereupon 
claimed to be entitled to the whole of the 
money then standing to the credit of the 
joint account — Held : the money was a 
gift to petitioner A resp. jointly, & petitioner 
was entitled to half only of the amount 
remaining in the account. — Kelneh v. 
Keener, [1939] 1\ 411 ; [1939J 3 All E. R. 
957 ; 108 L. J. P. 138 ; 55 T. L. R. 1058 ; 
83 Sol. Jo. 832. 

5700. Add . Annotation : — Refd. Bosworthick v . 
Bosworthick, [1927] P. 64. 

5707. Add. Annotation : — Refd. Kclner v. Kelner, 
[1939] 3 All E. R. 957. 

5710. Add. Annotation : — As to (1) Refd. Perkins v. 
Perkins, [1938] 3 All E. R. 116. 

5718a. Interests of* volunteers.] — Prinsep v. 
Prinsep, No. 5625b, ante . 

5730a. .] — Tvylor v. Taylor (1926), 

161 L. T. Jo. 236. 

5733a. Circumstances existing at date of 

order — Not brought to notice of court.] — 
Where an order has been made for variation 
of settlements, the ct. has power to review it 
in the light of facts existing at the date of 
the order but not brought to the notice of 
the ct. at that time. — N ewte v. Newte & 
Keen, [1933] P. 117; 102 L. J. P. 44; 148 
L. T. 572 ; 49 T. L. R. 314 ; 77 Sol. Jo. 
235. 

5761a. Leave unnecessary.] — (1) The intention of [ 
Matrimonial Causes Rules, 1924, r. 29a, is 
to extend to ancillary proceedings in matri- 
monial causes the power to serve them abroad 
without leave, which in the case of principal 
petitions for dissolution of marriage has 
existed since the passing of Matrimonial 
Causes Act, 1857 (c. 85), s. 42. A petition to 
vary a marriage settlement is such an 
ancillary proceeding, A K. S. C., Ord. XI., 
r. 8 a (6), which covers it & is imported by 
Matrimonial Causes Rule 29 a, is merely 
machinery for giving effect to r. 29a. 
R, 8. O., Ord. XI., r. 1, does not apply, A 
there is no such limitation on service of 
divorce proceedings abroad without leave as 
is imposed by R. S. C., Ord. XI., in the case 
of writs of summons. 

(2) The ct. has power to set aside service 
abroad, if it is impossible to make an effective 
order on the person served. A petition to 
vary a settlement was served without leave 
in New York on American trustees of the 
settlement. There was expert evidence that 
no action could be maintained in New York 
on a foreign judgment against a deft, who 


had not been personally served within the 
jurisdiction of the foreign ct. pronouncing 
the judgment, A that the same consequence 
would attach even if leave had been given by 
the foreign ct. for service out of its juris- 
diction : — Held : although the service was 
good under the rules or the English ct. if 
effected abroad without leave, it should 
nevertheless be set aside on the general 
ground that no effective order could result 
against the party served. — Goff v. Goff, 
[1934] P. 107 ; 103 L. J. P. 67 ; 151 L. T. 
36 ; 50 T. L. R. 318 ; 78 Sol. Jo. 299. 

5751b. Service set aside — Impossibility of making 
effective order — Trustees out of Jurisdiction.] 

— Goff v. Goff, No. 6751a, ante. 

5752. Add. Annotation : — Refd. Jagger v. Jagger, 
[1926] P. 93. 

5754. Add. Annotation : — Refd. Dodworth v. 
Dale, [1936] 2 All E. R. 440. 

5760a. Hearing in camera — Whether ordered — 
Question Involving legitimacy.] — Robertson 
v. Robertson A Butt, Re Issue, Robertson 
v. Robertson (1928), 72 Sol. Jo. 686. 

5760b. Jurisdiction of registrar — To Inquire into 
matters antecedent to decree absolute.] — 

Where a wife had obtained a decree absolute 
of divorce A on her petition for variation of 
settlements the resp. raised the plea that it 
had been a collusive divorce, the registrar 
held that he could not inquire into such 
matters nor accept evidence thereon : — 
Held : on submission of the registrar's report 
to the president, the registrar had no juris 
diction to investigate those matters ante- 
cedent to the decree absolute. — Morriss v. 
Morriss (1930), 143 L. T. 776. 

5760c. Appeal from Registrar Hearing In open 
court.]-- -Practice Note, [1938] W. N. 232. 

5766. Add. Annotation FoJld. Gilbert v. Gilbert 
A Boucher (1927), 43 T. L. R. 589. 

5770. Add. Annotation : — Refd. Bosworthick v. 
Bosworthick (1926), 136 L. T. 211. 

5773a. .] — Davies v . Davies 

(1929), 73 Sol. Jo. 669. 

5781a. Child born before marriage.] — In a divorce 
suit, to which only the husband A wife were 
parties : — Held : an order giving to the 
husband custody of the child of the parties 
born before the marriage must be refused, as 
the ct. was not competent to find the facts 
necessary t«o make the child a legitimated 
child by virtue of Legitimacy Act, 1926 
(c. 60). — Bednall v . Bednall A Suivub- 
sawa, [1927] P. 225 ; 90 L. J. P. 150 ; 137 
L. T. 632 ; 43 T. L. R. 599 ; 71 Sol. Jo. 453. 

Annotations : — Folld. Green v. Green. [1929] P. 101. Refd. 

Jones v. Jones (1929), 98 L. J. P. 74. 


PART XIII. SECT. 22. SUB-SECT. 6.— 
D. (d). 

sz. Whether ordered — Settlor deserted. ] 
— By a settlement in anticipation of 
her marriage, a woman settled certain 
property on herself for life, & there- 
after on certain trusts for her issue by 
the intended or any future marriage 
&, in default, for such persons as the 
settlor should by will appoint, with 
ultimate remainder, on the failure of 
these trusts, to herself. The marriage 
was dissolved on the ground of the 
settlor's desertion. The settlor had 
no issue: — Held: under sect. 106 of 
Marriage Act, 1928, an order might 


be made for the vesting of tho property 
in the settlor, freed of the trust* of 
the settlement. — Fttchett v. Fit- 
ohett, [1936] V. Jj. R. 250 ; 42 Argus 
L. R. 232.— AUS. 

PART XIII. SECT. 22, SUB-SECT. 6 — 
A. (a). 

sa. Children removed from juris- 
diction— Order valid according to Uvw 
of place of residence .] — Where the hus- 
band Is domiciled in Alberta at the time 
an action for divorce is begun, the 
8upreme Ct. of Alberta has Jurisdiction 
In such action to make an order award- 
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ing the custody of the children to the 
mother, even though they have been 
removed by the father to a foreign 
State & are residing therein at the 
time of the appin. for the order ; & will 
where the merits warrant it make such 
an order provided It appears that 
under the laws of said State the order 
will bo recognised a* valid by the eta. 
thereof . — G ofohth «. Goforth, [1929 J 
1 D. L. R. 58 ; [1928] 3 W. W. R. 483. 
— CAN. 

id. Child en ventre sa mire.) — K. v. 

K. , [1933} 3 W. W. R. 861 ; 41 Man. 

L. R. 504.— CAN. 
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5781b. .] — The ct. has no jurisdiction to make 

an order for custody in divorce proceedings, 
in the case of a child of the parties who was 
bom before their marriage & had not been 
declared legitimate, in accordance with 
Legitimacy Act, 1020 (c. 00). The word 
“ children ” in Jud. (Consolidation) Act, 
1025 (c. 49), s. 193, means legitimate children. 

Petitioner was given the care & control ” 
of the child by a direction of the ct., made 
under the general jurisdiction of the High 
Ct. in respect of infants. — Green v. Green, 
[1929] P. 101 ; 98 L. J. P. 58 ; 140 L. T. 93 ; 
sub nom . G. v. G., 45 T. L. R. 7 ; 73 Sol. Jo. 
111 . 

Annotations : — Folld. Jones «. Jones (1929), 98 L. J. P. 74. 

Refd. Re Carroll (J. M.), (19311 1 K. B. 317 ; Lindsay v. 

Lindsay, [1934] P. 162. 

5781c. .] — The re-registration, as provided for 

in the schedule to the Legitimacy Act, 1926 
(c. 60), of the birth of a child originally 
illegitimate, the child having become legiti- 
mate by virtue of the provisions of that Act, 
is not a record of a binding decision. In a 
divorce suit between the parents of such a 
child, the child is not a party, & the ct. has 
therefore no jurisdiction to make an order 
for the child’s “ custody,” but may make an 
order, as thought fit, providing for its “ care 
& control,” as in the case of Green v. Green , 
No. 5781b, ante. — Jones v. Jones (1920), 98 
L. J. P. 74 ; 140 L. T. 047 ; 45 T. L. R. 292 ; 
73 Sol. Jo. 192. 

5781d. Adopted child.] — The decision in Jones 

v. Jones, No. 5781c, & Green v. Green , No. 
5781b, whereby the ct. is debarred from 
pronouncing, in a matrimonial cause, an 
order for custody of a child of the parties 
born before wedlock, does not apply to an 
adopted child, & in this undefended nullity 
suit the wife petitioner was granted an order 
for the custody of a child adopted by the 
parties after the ceremony of marriage. — 
Martin (otherwise Crawley) v. Martin 
(1930), 142 L. T. 500 ; 40 T. L. R. 257 ; 74 
Sol. Jo. 210. 

5781 e. To vary order of magistrate made under 
Guardianship of Infants Acts.] — There is 
power in the Divorce Division to make an 
order for the custody of a child of parents 
who are parties to a suit for divorce notwith- 
standing an order made by a ct. of summary 


jurisdiction before the suit under Guardian- 
ship of Infants Acts, 1880 (c. 27), & 1925 
(c. 45), for the custody of the child. This 
can be done after a decree nisi of the Divorce 
Division dissolving the marriage of the 
parents. — Vigon v. Vigon & Kuttner, 
[1929] P. 157 ; on appeal , [1929] P. 245 ; 
99 L. J. P. 9 ; 141 L. T. 010 ; 45 T. L. R. 
641 ; 27 L. G. R. 706, O. A. 

Annotation : — Reid. R. v. Middlesex Justices, Ex p. Bond, 
[1933] 2 K. B. 1. 

5781f. Exclusive jurisdiction of Divorce Division.] 
— R. v. Middlesex: JJ., Ex p . Bond, No. 
4770a, ante. 

5792a. Father’s disobedience to decree for 

restitution of conjugal rights.] — There is no 
settled practice that after a husband’s dis- 
obedience to a decree for restitution of 
conjugal rights, the custody of children 
should be refused to the husband or given 
to the complaining wife. The paramount 
consideration must be the welfare of the 
children.— W. v. W., [1920] P. Ill; 95 
L. J. P. 50 ; 135 L. T. 383 ; 42 T. L. R. 470. 

5802a. Discharge of Inchoate order.] — Vigon 

v . Vigon & Kuttner, [1929] P. 245 ; 99 
L. J.P.9; 141 L. T. 293 ; 93 J.P. 112, n., C. A. 

Annotation Refd. R. v . Middlesex Justices, ax p . Bond, 
[1933] 2 K. B. 1. 

5821a. Applications for special payments— Pro- 
cedure.] — After a final decree of dissolution 
of marriage, although orders for the custody 
& maintenance of the children of the dissolved 
marriage have been made & remain in 
existence, the ct. has jurisdiction,, under 
Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 193 (1), to entertain 
applications for special payments, additional 
to those already ordered, in respect of the 
children. The proper procedure is for the 
person having the custody of the children 
to proceed by way of judge’s summons 
under Matrimonial Causes Rules, 1924, r. 73 a. 
— Eyre v. Eyre (1930), 99 L. J. P. 64 ; 142 
L. T. 500 ; 40 T. L. R. 268 ; 74 Sol. Jo. 406. 

5867. Add. Annotation: — Refd. Astle v. Astte, 
[1939] 3 All E. R. 907. 

5884a. Evidence Inadmissible.]— In the taxa- 

tion of costs of a divorce suit in which a 
husband petitioner was granted, a decree, 
the registrar allowed ( inter alia) certain 
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A, (b). 


sf. Guilty uHJe.] — Although in a 
husband's action for divorce ho was 
found entitled to a decree on tho ground 
of adultery, tho wife was. In view of all 
the circumstances, given the custody 
of the children & maintenance for thorn 
& herself dum sola et casta vixerii . — 


Lillie v. Lillie, 11926] 1 D. L. R. 
806 ; [1926] 1 W. W. R. 298 ; 20 

Sosk. L. It. 442. — CAN. 


PART XIII. SECT. 22, SUB-SECT. 8.- 
A. <oj. 

5791 1. Interests of children — 
parents.}— A wife obtained a decree of 
divorce for adultery in an action which 
also contained a conclusion for the 
custody of the two pupil children of the 
marriage. The Lord Ordinary, regard- 
ing the question solely from tho polut 
of view of the children's welfare, 
awarded the custody to the father : — 
Held; (1) Guardianship of Infants Act, 
1925 (c. 45), s. 1, recognised & pro- 
ceeded upon the existence of rights & 
preferences In the spouBes to the cus- 
tody of their children, & Its effect was 


not to abolish those rights & pre- 
ferences, but to provide that they 
Bhould not be enforced if the result 
would be adverse to the children's 
welfare ; (2) the wife, as innooent 

spouse, had a primary claim to tho 
custody of the children : (3) on the 
facts sne was, from the point of view 
of the children’s welfare, as suitable 
a guardian as the father. — H ume v. 
Hume, [1926] S. O. 1008.— SCOT. 

sp. Which parent innocent party — 
Sex of child.}— In a petition presented 
by a wife, who had obtained divorce 
from her husband on tbe ground of his 
adultery, for the custody of tho only 
child of the marriage, a girl three years 
of age, it appeared that each parent 
was in a position to provide a com- 
fortable home & proper attention for 
the child : — Held : In a case where tho 
homes offered by each parent were 
equally suitable for the material com- 
fort of the child, the ct. was entitled, in 
determining the question of tho child's 
welfare, to take into consideration 
(a) that the child was a girl of tender 
years, and (b) that the mother was the 
innooent party In the divorce proceed- 
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ings. Custody awarded to tho mother. 
— Christison v. Christison, [1936] 
S. C. 381.— SCOT. 

PART XIII. SECT. 22, SUB-SECT. 6.— 

B. 

p |. .] — Adultery by a wife 

ought not to be regarded for all time 
& under all circumstances as sufficient 
to disentitle her to access to or even 
to the custody of the children. The ot. 
will have regard to the particular cir- 
cumstances of each case, always bear- 
ing in mind that the benefit & the 
Interest of the Infant is the paramount 
consideration. — Bolton v. Bolton, 
11928] N. Z. L. R. 473.— N.Z. 

sk. Order for taxation as between 
solicitor & client — Jurisdiction of 
Supreme Court of British Columbia .] — 
The Supreme Ct. of British Columbia 
has jurisdiction to order that tbe costs 
in a divorce action shall be taxed as 
between solicitor & client. The present 
case held to be a proper one in which 
to make such an order. — T rueb v. 
Trueb & Blake, (19331 3 W. W. R. 
404 ; 47 B. C. R. 443.— CAN. 
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items in respect of (i) witnesses who were 
intended to prove that the co-resp. to the 
suit was the same person who had been co- 
resp. in an entirely disconnected suit some 
ten years before, & (ii) fees for leading counsel 
& junior counsel amounting to three figures. 
The suit had been defended & serious counter- 
charges made against the husband, but at the 
hearing the case was no longer contested : — 
Held: (1) a witness can only be cross- 
examined on the subject of adultery with 
regard to adultery which he has chosen to 
deny. Unless, therefore, co-resp. had 
voluntarily given evidence in disproof of 
the alleged earlier adultery, he could not have 
been cross-examined with regard to that 
adultery, & the items ought not to have been 
allowed ; (2) the test, with regard to the 
counsel’s fees, was not the time occupied at 
the hearing, but the time which might have 
been occupied and the gravity of the issues 
which would have been contested if the wife 
& co-resp. had contested the suit. In the 
circumstances of the case the registrar’s dis- 
cretion ought not to be interfered with. — 
Pelster v. Pelsier & Samuel, [1936] 3 All 
E. It. 783; 81 Sol. Jo. 17. 

5901. Add. Annotation : — N.F. Re Hedderwick, 
Morten v. Brinsley, [1933] Cli. 669. 

5902a. Arrears of alimony pendente 

lite.l — (1) An order for alimony pendente lite 
made by the Divorce Ct. does not create a 
legal debt by the husband, but only a liability 
to pay, which can be enforced only by attach- 
ment under Debtors Act, 1869 (c. 62) The 
payment of arrears duo under the order 
cannot, therefore, be enforced after the hus- 
band’s death against his estate, & that is 
so Whether the estate be solvent or insolvent. 

(2) A wife filed her petition for dissolution 
of marriage on Feb. 26, 1929. In the petition 
she confessed to certain acts of adultery & 
asked the ct. to exercise its discretion in her 
favour. On June 28, 1929, the ct. made an 
order for alimony pendente lite. The hus- 
band paid alimony under the order until the 
end of May, 1930, but made no payment 
thereafter. On Aug. 1, 1930, the King’s 
Proctor intervened, alleging that petitioner 
had been guilty of adultery otherwise than 
as disclosed in her petition. On Nov. 12, 
1930, the intervention was allowed, but the 


PART XIII. SECT. 23, SUB-SECT. 3.— A. 

o I. .] — An order for interim ali- 
mony may be enforced by execution. — 
McClusky v. McClusky, [1925] 2 
W. W. It. 649.— CAN. 


petition remained on the file. The husband 
died in Apr. 1932 : — Held : even if payment 
of the arrears due up to Nov. 12, 1930, could 
have been enforced against the husband’s 
estate, the order for alimony ceased to 
operate on that date by reason of the find- 
ing, on which the allowance of the inter- 
vention was based, that the wife had been 
guilty of the undisclosed adultery. — He 
Hedderwick, Morten r. Brinsley, [1933] 
Ch. 669 ; 102 L. J. Ch. 193 ; 149 L. T. 
188 ; 49 T. L. R. 381. 

5904. Add. Annotation : — Refd. Beaumont v. 
Beaumont, [1933] P. 39. 

5913. Add. Annotations : — Consd. Re Blanchard, 
Ex p. Blanchard (1032), 101 L. J. Oh. 313. 
Folld. Re Hedderwick, Morten v. Brinsley, 
[1933] Ch. 669. 

5914. Add. Annotation : — Refd. Re Hedderwick, 
Morten v. Brinsley, [1933] Ch. 669. 

5915. Add. Annotation : — Consd. Gower v. Gower, 
[1938] P. 106. 

5927. Add. Annotation : — Consd. Cotton v. Heyl, 
[1930] 1 Ch. 510. 

5957a. .] — Process of sequestration in 

the Divorce Ct. is governed by Matrimonial 
Causes Rules, 1924, r. 79 (a), & not by 
R. S. 0., Ord. 43, r. 6, According to the 
former a writ of sequestration is a remedy 
for non-payment of a sum of money at the 
time appointed, & is appropriate to the case 
of non-payment of an instalment of alimony. 
If it is contended that the issue of the writ 
would be futile or unreasonable by reason of 
the absence of available assets, the onus lies 
upon the party against whom relief is sought 
to establish that fact. — C apron v . C apron, 
[1927] P. 243 ; 96 L. J. P. 161 ; 137 L. T. 
568 ; 43 T. L. R. 607 ; 71 Sol. Jo. 711. 

5959. After this case add 

“ .] — See , also , Execution, Vol. XXI., 

p. 594, Nos. 1751-1758.” 

5965. Add. Annotation : — Refd. Mann v. Mann, 
[1936] 1 All E. R. 952. 

5968. Add. Annotations : — As to (1) Refd. Allison 
v. Allison, [1927] P. 308 ; Burrowes v. Bur- 
rowes (1929), 141 L. T. 201. 

5971. Add. Annotation : — Consd. He Landau, Ex p. 
Trustee, [1934] Ch. 549. 


cause to the contrary, order the debtor 
to be committed to gaol, applies to 
orders for permanent alimony, There- 
fore there is no jurisdiction to order the 
issue of a writ of attachment for non- 
payment of alimony where the second 
order referred to in said rule has not 
been obtained. — Abhwin v. Ashwin, 
[1934] 1 W. W. R. 641 ; 2 T). L. R. 
763 ; 42 Man. L. R. CAN. 

6913 1. Debtors ( Ireland, ) 

Act. 1372 (c. 57b}— Reep. was ordered 
to pay to petitioner, alimony pendente 
lite, payments to be made weekly. 
Petitioner brought a summons tor an 
order that deft, should be committed 
to prison for failing to pay such weekly 
instalments: — Held: payment of ali- 
mony pendente lite can be enforced 
by Imprisonment under Debtors 
(Ireland) Act. 1872, e. 6, & such im- 
prisonment can be awarded, in one 
order, in respect of default in payment 
of more than one Instalment. — T ees 
v. Tees, (19301 N. I. 156. — IR. 

5918 f. Costs.] — Fitzpatrick v. 
Fitzpatrick, [1934] 3 W. W. R. 734. — 
CAN. 


PART XIII. SECT. 23, SUB-SECT. 3.— 
D. 

k I. Non-payment oj costs by 

co-respondent.] — Wicinbaum v . WEfN- 
BAUM, [19341 1 W. W. R. 144.— CAN. 

PART XIII. SECT. 23, SUB-SECT. 3. 
— E. 

n i. .] — MacPhkkson v . Mac- 

Phkiwon (No. 2), [1933] 1 W. W. U. 
404.— CAN. 

sa. Order for maintenance.] — A 
garnishee order cannot bo obtained to 
enforce an order made under rule 69 (e) 
of Divorce Rules, 1920, for pay- 
ments for maintenance. — T hompson 
v. Thompson, [1933] 3 W. W. R. 611; 
48 B. C. It. 68.— CAN. 

PART XIII. SECT. 23, SUB-SECT. 3. 
* — G. 

p 1. .] — An order for payment of 

alimony or main to nance may be en- 
forced by garnishee proceedings.- 
Thompson v. Thompson, [19351 i 
W. W. R. 732 ; 49 B. O. R. 655.— CAN. 


PART XIII. SECT. 23, SUB-SECT. 3 — 
B. (a). 

6912 iv. .] — An order for 

the payment of alimony is an order 
for the payment of money within 
Divorce Rule 79 (a) Sc enforceable as 
such pursuant to said rule ; it is not 
enforceable by attachment for con- 
tempt for non -compliance therewith. 
— MAOpHKRflON V. MACPHKRSON, [1933] 
1 W. W. R. 199 ; 46 B. O. R. 435.— 
CAN. 

6912 v. .] — K. B. Rule 756, 

which provides for the making of 
an order that a judgment debtor pay 
the judgment debt within a certain 
time & which also provides that if 
afterwards the judgment debtor falls to 
make the payment so ordered, the ct. 
or judge may, on a subsequent applica- 
tion, unless the debtor shows good 
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5980. Add. Annotation: — Gonad. Burrowes v. 
Burrowes (1929), 141 L. T. 201. 

5984a. & maintenance — Husband In 

prison for non-payment of costs.] — A wife 
obtained against her husband an order for 
restitution of conjugal rights, followed by 
an order for maintenance, & an order for costs 
against the husband. In default of payment 
of these costs an order was made for payment 
within 14 days &, on further default, the 
husband, who had considerable means, was 
committed to prison. The wife applied for 
the appointment of a receiver of certain 
property belonging to the husband & for an 
order that the receiver should use the pro- 
ceeds thereof in payment of the arrears of 
maintenance & the costs above mentioned. 
An order was made for the appointment of the 
receiver & for the payment out of the pro- 
ceeds of the property of the arrears of 
maintenance, but not of the costs. The 
wife appealed : — Held : no distinction could 
be drawn in respect of the two debts, &, 
notwithstanding that the husband had been 
committed to prison for non-payment of th<* 
debt in respect of the costs, it remained a 
valid debt & it should be paid out of the 
proceeds of the property in respect of which 
the receiver had been appointed. — Jinks v. 
Jinks, [1936] 3 All E. R. 1051 ; 81 Sol. Jo. 97, 
C. A. 

5989. Add. Annotations: — Refd. Re Hedderwick. 
Morten v. Brinsley, [1933] Ch. 669 ; Morse v- 
Muir, [1939] 2 K. B. 106. 

5990. Add. Annotation : — Refd. Re Hedderwick, 
Morten v . Brinsley, [1933] Ch. 669. 

5991. Add. Annotation: — Consd. Morse v. Muir, 
[1939] 2 K. B. 106. 

5993. Add. Annotation : — Refd. Fanshawe v. Fan- 
shawe, [1927] P. 238. 

5995a. Restraint from reoeipt of dividends — 

Until payment of costs.] — A wife was granted 
a decree of judicial separation on the ground 
of her husband’s cruelty in an undefended 
petition, & an order for permanent alimony 
for herself & her four children was made at 
the rate of £950 a year. The husband had 
capital of at least £40,000. When each 
instalment of alimony became due he adopted 
an attitude of passive resistance, & on three 
successive occasions she secured payment 
only by execution on her husband’s house- 
hold effects, & on one occasion she secured 
a charging order on certain of his securities 
for the payment of a monthly instalment 
accrued due. Therefore she applied for an 
order to secure, under the control of the ct. 
or of a receiver, sufficient of the husband’s 


capital from which payments of the monthly 
instalments could be made to her as they 
became due. The judge held that owing 
to a defect in the matrimonial law the ct. 
had no power to grant the relief asked for. 
The summons must be dismissed, but the 
husband would pay the wife’s costs : — Held : 
under the law as it now stood, the husband 
could not be treated as in contempt with 
regard to future payments, but as he was in 
contempt as regards past payments & had 
expressed an intention to disobey the order 
for alimony as regards future payments, the 
ct., while not overstepping the proper 
limitations with regard to future payments, 
would make an order restraining him from 
receiving any dividends in respect of invest- 
ments to the extent of £396 16a. 8 d., being 
the amount of the arrears of alimony & costs, 
directing that the solr. of resp. should receive 
the dividends & pay the same to the 
petitioner, & would give liberty to apply in 
chambers in regard to future arrears. — Bur- 
rowes v. Burrowes (1929), 141 L. T. 201; 
46 T. L. R. 401, C. A.; reversing S. 0. sub 
nom. B. v. B., 73 Sol. Jo. 334. 

5995b. Until payment of alimony.] — 

Burrowes v. Burrowes, No. 6995a, ante. 

6005. Add. Annotation : — Refd. Fanshawe v . Fan- 
shawe, [1927] P. 238. 

6006. Add. Annotation : — Refd. Fanshawe v. Fan- 
shawe, [1927] P. 238. 

6006a. .] — The ct. will interfere by way 

of injunction to restrain a husband from 
dealing with his property so as to defeat an 
order for costs or alimony pendente lite , when 
the amount of the latter has been fixed & an 
instalment of it is already due & in arrear, 
but will not so restrain him in respect of 
instalments of alimony to become due at 
a future date. — Fanshawe v. Fanshawe, 
[1927] P. 238 ; 96 L. J. P. 133 ; 137 L. T. 
496 : 43 T. L. R. 606 ; 71 Sol. Jo. 702. 

6011. Add. Annotation Refd. Fanshawe v. Fan 
shawe, [1927] P. 238. 

6012a. .] — Fanshawe v. Fanshawe, No. 

0006a, ante. 

6926a. .] — Petitioner, in 1919, went 

through a ceremony of marriage with resp. 
In 1923 resp. was convicted of bigamy, she 
having been lawfully married to A. on 
Dec. 26, 1903, which marriage was still 
subsisting. The ct. pronounced a decree 
nisi of nullity, & under the powers conferred 
by Jud. (Consolidation) Act, 1925 (c. 49), 
s. 183 (1), allowed petitioner to apply for the 
decree to be made absolute after the expira- 


PART XIII, SECT. 23, SUB-SECT. 3, 
— H. 

6978 11. .] — A husband, who was 

pltf. In a divorce action, failed to 
comply with an order for interim 
alimony & costs, & a writ of execution 
against his roods was returned nulla 
bona: — Held: an order appointing a 
receiver his salary should be granted. 
The payment of interim alimony can- 
not be enforced by garnishee pro- 
ceedings. — Paulin v. Paulin & 
Martin, (1930] 1 W. W. R. 499.— CAN. 

6978 ill. .] — An order may be 

made for the appointment of a receiver 
to receive the husband’s salary* to 
enforce a decree for alimony. — 
WlGHBTMAN C. WlGHTMAN (1934), 49 
B. O. R. 92. — CAN. 


6978 iv. — — .} — The ot. has no 
power, under Wives & Children’s 
Maintenance & Protection Act, R. S. M. , 
1913, bs. 8, 9, to appoint a reoeiver for 
the wages of a husband in enforcement 
of an alimony order. — Kuss v. Kuss 
[1935] 2 W. W. R. 561 ; 4 D. L. R. 77 : 
43 Man. L. R. 240; 5 F. L. J. (Can. 
52.— CAN. 

PART XIII. SECT. 24, SUB-SECT. 1. 

5996 i. As to what matters granted — 
Restraint from nwlestation.}— -The ot. 
has jurisdiction. In an undefended suit 
brought by a wife for Judicial separation 
or alternatively for divorce, to grant 
an injunction restraining resp., until the 
hearing of the suit, from molesting 
petitioner by going to 8c remaining in 
petitioner’s house. — Mullens t>. Mul- 


lens, (1928) V. L. R. 55 : (1928] 

Argus L. R. 6.— AUS. 

PART XIII. SECT. 26, SUBJECT. 1. 

— A. 

sb. Meaning of ** pronouncing ” de- 
cree nisi.] — The “ pronouncing ” of 
the decree nisi within Divorce Rule 67 
should be interpreted as referring to 
the date when the decree is entered. 
Since, however, the practice has been 
otherwise, & there was no suggestion 
of intervention in the present ease, the 
decree absolute was granted although 
the decree nisi, granted over four 
months previously, was not entered 
until a few days before the motion for' 
the decree absolute. — Helubka v. 
Hkluoea U9321 3 W. W. R. 47.— 
GAN, 
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tion of one month. — Osborn v . Osborn 
(otherwise Ivil) (1926), 70 Sol. Jo. 388. 

6029. Add. Annotation: — As to (2) Refd. Fender 
v. MUdmay, [1936] 1 K. B. 111. 

6030a. Respondent — When granted.] — Upon 

an application by a husband resp. that a 
decree nisi might be made absolute, it 
appeared that the husband had not complied 
with an order for the payment of alimony 
pendente lite ordered to be for the benefit 
of the children of the marriage, &, further, 
had not paid the costs of the suit. In support 
of the application it was stated that apct. 
wished to remarry before the expected birth 
of a child, of which he would be tin; father : — 
Held : whether or not apct. was in contempt 
in the sense that the ct. was debarred from 
exercising its discretion in his favour, this 
was not a proper case for the exercise of the 
discretion. — Chappell v. Chappell, [1938] 
4 All E. R. 814 ; 82 Sol. Jo. 1051. 

6038. Add. Annotation : — Refd. Fender v. Mild- 
may, [1936] 1 K. B. 111. 

6041a. : Attempt to obtain larger main- 

tenance.] — If a wife, after obtaining a decree 
nisi of divorce, delays in prosecuting her 
petition to decree absolute, the decree will 
not be made absolute without satisfactory 
explanation of the delay. The desire to 
obtain better terms of maintenance is not 
a satisfactory explanation of the delay. — 
Hunter v. Hunter, [1934] P. 92 ; 103 

L. J. P. 41 ; 150 L. T. 515 ; 50 T. L. R. 230 ; 
78 Sol. Jo. 256. 

Annotation : — Apld. Gower v. Gower, [1938] P. 106. 

6042a. Application for substitution of alterna- 

tive decree — Judicial separation.] — Circum- 
stances in which such application was granted. 
— Roch v. Roch (1926), 161 L. T. Jo. 395. 

6053a. By respondent — Due to want of means 


— Application by respondent for deeree 
absolute.}-— Upon the petition of the wife, a 
decree nisi of dissolution was granted on 
Jan. 23, 1935, & the usual order was made 
that the husband should pay the taxed costs 
of the wife. The husband failed to pay these 
costs by reason, as the ct. found, of his lack 
of means. The wife, as the ct. also found, did 
not move the ct. to make the decree absolute, 
hoping in that way to force the husband to 
pay the costs. The husband brought this 
motion to make the decree absolute. The 
wife resisted the application, & by a cross- 
motion asked that the decree might be 
rescinded & that she might be granted a 
decree of judicial separation : — Held : the 
cb. in the exercise of its discretion should 
allow the decree to be made absolute, because, 
although the husband was technically in 
contempt, such contempt was due to his mis- 
fortune rather than to his fault. — Gower v. 
Gower, [1938] P. 106 ; [1938] 2 All E. R. 
283 ; 107 L. J. P. 43 ; 159 L. T. 21 ; 54 
T. L. R. 014 ; 82 Sol. Jo. 336. 

6069. Add. Annotation: — Refd. Fender v. Mild- 
may, [1937] 3 All E. R. 402. 

6069a. Marriage annulled for incapacity.] — 

A final decree annulling a marriage on the 
ground of the incapacity of one of the 
parties to it to consummate it has retro- 
spective operation, so that the effect of the 
decree amounts to a declaration that there is 
no marriage. The contract of marriage may 
be impeached & declared null & void if there 
was incapacity to implement it, notwith- 
standing that in certain cases the right to 
complain to the ct. may be lost by reason of 
the conduct of the party complaining. — 
Newbould v. A.-G., [1931] P. 75 ; 100 

L. J. P. 54; 144L.T. 728 ; 47 T. L. R. 297 ; 
75 Sol. Jo. 174. 

Annotation : — Refd. Siveyor v. Allison, [1935] 2 K. B. 403. 


PART XIII. SECT. 25, SUB-SECT. 2.— 
A. 

t i. Respondent. ] — The ct. must 

errant decree absolute on the applica- 
tion of deft., not being in contempt, 
where pltf. has not appliod within nine 
months of the judgment. — Poole v. 
Poole, [1938] 4 D. L. R. 430 ; O. R. 
646. — CAN. 

PART. XIII. SECT. 25, SUB-SECT. 2. 

— C. (b). 

6040 I. Liability to dismissal of 
petition — Unless delay justified.] — It Is 
not proper for a solr. to agree that he 
will conduct a divorce aotlon without 
payment until the decree nisi is 
obtained but will not proceed to the 
decree absolute without his bill of 
costs being provided for. In the present 
case wherein the explanation for pltf .’s 
delay of over two years in applying for 
a decree absolute was that she had 
been without funds & had proceeded to 
the decree nisi under the above 
arrangement with her solr. : — Held : 
under all the circumstances, the decree 
absolute should be made ; but that 
conclusion should not be taken as a 
precedent for countenancing such delay 
again. — Rose v . Rose, [1936] 1 
W. W. R. 117. — GAN. 


PART XML SECT. 25, SUB-SECT. 3. 

6058 I. Non-payment of costs— By 
jyetitimer — Not valid ground.)— -Held : 
the non-payment of the taxed costs of 
suit was not a sufficient ground on 
which to stay the granting of the decree 
absolute. — M olloy v. Molloy Sc 
Bubo, tmai s. a. a R. 80 .— AUS. 


6060 i. Pending provision for i life .] — 
Under Nova Scotia Act of 186G the 
Judge Ordinary has power to make a 
decroe absolute conditional upon the 
husband petitioner making provision 
for the maintenance of his guilty wife. 
— Atwell v. Atwell, [1937] 1 D. L. R. 
583; 11 M. P. R. 170; 6 F. L. J. 
(Can.) 245.— CAN. 

PART XIII. SECT. 25, SUB-SECT. 4. 

sd. Decree in undefended divorce 
action — Decree in absence liable to sus- 
pension.] — Held : a decree in an un- 
defended aotlon of divorce, was a 
decree In absence to which Ct. of 
Session (No. 1) Act, 1838, a. 5. applied, 
& it was, therefore, competent to bring 
a suspension of suoh decree. — Cun- 
ningham v. Cunningham, [1928] 8. C. 
(Ct. of Sees.) 790.— SOOT. 

PART XIII. SECT. 25, SUB-SECT. 6. 

—A. 

»f . Jurisdiction of court — To set 
aside on ground of fraud.] — A de- 
cree absolute for divorce had been 
granted against pltf. herein (the wife) 
in an undefended action in which the 
present deft, was pltf. He after- 
wards married the former wife of the 
alleged paramour ; she too having 
obtained a divorce. The present 
action was brought to have said decree 
8c the decree nisi declared null & 
void on the grounds ( inter alia), that 
the divorce proceedings were collusive, 
to the decrees had been obtained by 
the perjury of pltf. therein in denying 
collusion, connivance Sc oond ©nation, 
Sc by his non-disclosure of facts, which 
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constituted an absolute or diBcro- 
tionary bar to the granting of the 
decree ; — Held : assuming one or more 
of said grounds would be sufficient, It 
proved, to give the ot. Jurisdiction to 
grant the relief prayed for, pltf.’s 
action must be dismissed because she 
had failed, on the evidence, to estab- 
lish her case. Senible : with respect 
to the alleged collusion, pltf.'s case, 
if proved, would have failed because 
of the applicability thereto of tho 
maxims, ex turpi causa non oritur 
actio, Sc " no one can take advantage 
of his own wrong.” — McPherson v. 
McPherson (No. 2), [1933] 2 W. W. R. 
513. — CAN. 

PART XIII. SECT. 27, SUB-SECT. 1. 

g i. jy 0 t by judgment for ali- 

mony . ] — Johnson v. Johnson, [*935] 2 
W. W. It. 072 ; 5 F. L. J. (Can.) 80.— 

CAN. 

g ii. .] — Where proceedings 

for divorco have beer* Instituted & a 
decree nisi for dissolution of the 
marriage has been granted by the 
Supreme Ct. : — Held : a ct. of Petty 
Sessions has no Jurisdiction to hear a 
complaint for the maintenance of the 
children of the marriage, made after 
the granting of the decree nisi. — R. v, 
Brisbane Police Magistrate Sc 
Inglis, Ex p. Inglis (1935), 29 Q. J. 
P. R. 2.™ AUS. 

sc. Husband not resident within 
Province . ) — Under Deserted Wives, 
Maintenance Act, R. 8. B. 0., 1924, the 
magistrate referred to therein is given 
jurisdiction over a husband who is 

51* 
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6081a. .] — R. v. Leresche (1887), 56 

L. J. M. 0. 186 ; 35 W. R. 805, D. 0. 

6085a. Only one justice present throughout hearing 
— Validity of proceedings.] — On the hearing 
by justices of an application by a wife under 
Summary Jurisdiction (Separation & Main- 
tenance) Acts, 1895 to 1925, for a maintenance 
order, on the ground of her husband’s wilful 
neglect to provide her with reasonable 
maintenance, there was an adjournment, 
after four justices had heard evidence. At 
the resumed hearing there were two justices 
present, only one of whom had been present 
at the first hearing, & they made an order 
against the husband : — Held : the pro- 
ceedings were rendered null & void by there 
' being present throughout only one justice, & 
the matter must go back to the justices. — 
Lewis v. Lewis (1928), 92 J. P. 88 ; 72 Sol. Jo. 
369 ; 26 L. G. R. 323. 

6085b. Power to make applicant elect — Summons 
containing several grounds of complaint.] — 
Where a summons under Summary Juris- 
diction (Separation & Maintenance) Acte, 
1895 to 1925, claiming an order for main- 
tenance, non-cohabitation, & custody, con- 
tained two of the statutory grounds of 
complaint, namely, wilful neglect to provide 
reasonable maintenance & persistent cruelty, 

, either of which, if established, would justify 
such an order being made, the justices have 
no right to put appct. to uer election upon 
which ground only she will proceed. Both 
must be disposed of. — T yrrell v. Tyrrell 
( 1928), 138 L. T. 624; 92 J . P. 45; 26 
L. G. R. 188 ; 28 Cox, C. C. 485, D. C. 

6086. Add. Annotations : — Refd. Papadopoulos v. 
Papadopoulos, [1936] P. 108 ; Jordan v. 
Jordan, [1939] P. 239 ; Sliaw v. Shaw, [1939] 
P. 269. 

6087a. Summons for maintenance — Defence — Res 
judicata.] — A wife obtained an order from the 
borough justices for maintenance on the 
ground of her husband’s desertion. This 
order was subsequently revoked by the same 
bench on the ground that the wife had wil- 
fully refused to return to her husband. 
Later the wife summoned her husband before 
the county justices in the same town for 
alleged wilful neglect to maintain her. This 
bench of justices overruled an objection that 
the matter was already res judicata , & that 
no new evidence had been adduced, & made 
an order in favour of the wife for 25s. a 
week. The husband appealed : — Held : a 
ct. of competent jurisdiction had found that 
the wife had refused to live with her husband 
& revoked the previous maintenance order. 
The county magistrates agreed that the only 
matters which they could entertain were 
happenings Bince the date of the revocation 
of the previous order, & there was not a 
scrap of evidence to support their decision 
to grant a fresh order, & their order must 
be discharged. Appeal allowed. — Ellis v. 
Ellis (1929), 93 J. P. 175. 

Annotation : — Refd. Balohin v. Balchin, [1937] 3 All E. R. 
733. 


6088. Add. Annotation : — Refd. Diggins v. Diggins 
(1926), 43 T. L. R. 37. 

6089a. .] — During the pendency of a 

petition for divoroe in the High Ct. no order 
for maintenance should be made under the 
Summary Jurisdiction & Maintenance Acts, 
1895 to 1925, by a ct. of summary juris- 
diction. Although the power of the High 
Ct. to order a provision for a wife is not an 
exclusive power, there is an , obvious incon- 
venience in holding that there is a concurrent 
jurisdiction in the High Ct. & in justices in 
the matter of ordering a provision for a wife 
to be made by her husband if proceedings in 
the Divorce Div. are on foot. — Higgs v. 
Higgs, [1935] P. 28 ; 104 L. J. P. 1 ; 152 
L. T. 24 ; 98 J. P. 443 ; 51 T. L. R. 22 ; 78 
Sol. Jo. 768 ; 32 L. G. R. 471; 30 Cox, C. C. 
183, D. C. 

Annotation : — Apld. Knott v. Knott, [1935] P. 158. 

6089b. .] — During the pendency of a 

matrimonial suit in the High Ct. on an issue 
as to adultery, conflict of jurisdiction may 
arise from the simultaneous prosecution in a 

* ct. of summary jurisdiction under the pro- 
visions of Summary Jurisdiction (Separation 
& Maintenance) Acts, 1895 to 1925, of pro- 
ceedings incidentally raising the same issue. 
The issue as to adultery is paramount, the 
High Ct. alone having power to dissolve the 
marriage if adultery be established, while the 
jurisdiction exercised by the inferior ct. 
provides other relief during the continuance of 
matrimonial status. Proceedings in the in- 
ferior ct. should accordingly be stayed pend- 
ing the decision of the paramount issue in the 
High Ct. — Knott v. Knott, [1935] P. 158 ; 
104 L. J. P. 50 ; 153 L. T. 256 ; 99 J. P. 
329 ; 51 T. L. R. 499 ; 79 Sol. Jo. 626 ; 33 
L. G. R. 383 ; 30 Cox, C. C. 245, D. C. 

Annotation Refd. Whittle v. Whittle, [1939] 1 All E. R. 

374. 

6094a. Traveller — Wife living with 

mother by consent.] — A wife, whose husband 
was a traveller, by the tacit consent of both 
of them, lived with her mother. At the hear- 
ing of her summons on which she was granted 
a maintenance order on the ground of her 
husband’s desertion, evidence was given to 
the effect that he had sent her money from 
time to time, & that for the six weeks pre- 
ceding the issue of the summons such money 
had in fact exceeded the 15s. a week ordered 
by the justices. Marital relationship had 
also taken place shortly before the issue of 
the summons. On an appeal by the husband 
against the order : — Held : there was no 
evidence of desertion, particularly in view 
of the tacit consent of both parties that the 
wife should live with her mother, & the 
justices were wrong in making the order 
they did make. — G raeff v. Graeff (1928), 
93 J. P. 48 ; 27 L. G. R. 6, D. C. 

6098. Add. Annotations : — Consd. Be Wheat 
(1932), 48 T. L. R. 675. Refd. Hyman v. 
Hyman, Hughes v . Hughes (1928), 139 L. T. 
416. 


domiciled outside British Columbia, in 
at least, the case where the desertion 
took place in the province & the wife 
resides therein ; & may order that 

substitutional service be made upon 
him outside the province. — Gagen d 
Gagen, [1934 J 3 W. W. R. 84 ; 4 D. L. R. 
409; 48 B. C. R. 481.— CAN. 


sf. What court may decide.] — A Dis- 
trict Ct. Judge sitting as a justice of 
the peace under Deserted Wives’ 
Maintenance Act, 1937, has power to 
decide whether the complainant is the 
lawful* wife of deft. — Armstrong v. 
Armstrong, [1939] 2 W. W. R. 177. — 
CAN. 


PART Xlll. SECT. 27. SUB-SECT. 2.— 
B. 

6098 i. Refused to cohabit — After 

temporary separation .] — A husband & 
wife agreed to separate immediately 
after their marriage until the husband, 
a constable in the Royal Ulster 
Constabulary, had sufficient length of 
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6099a. Oeoupatlon of separate rooms.] — 

A wife who continued to live in the same 
house as her husband & to take meals with 
him, applied for a summons for alleged 
desertion on the grounds that he treated her 
as nothing more than a servant, & insisted 
on their having separate rooms, & had refused 
to cohabit with her. The summons was dis- 
missed : — Held : the justices had rightly 
dismissed the summons. — Stevens v, Stevens 
(1929), 93 J. P. 120 ; 27 L. G. R. 362, D. C. 

6099b. .] — Tobin v. Tobin (1930), 

94 J. P. Jo. 303. 

6102a. Abnormal sexual acts — Must 

amount to cruelty.] — (1) On a complaint by 
a wife of abnormal sexual acts on the part 
of her husband, causing her to leave him, 
those acts if established must amount to 
cruelty in order to constitute constructive 
desertion by the husband. 

(2) There is no absolute rule of law or 
evidence in such a case that corroboration 
of the wife is necessary, or as to the extent 
of that corroboration ? but there must at 
least be sufficient general evidence for the ct. 
to infer that the acts occurred, that they 
were committed without the assent of the 
wife, & that injury to her health resulted, 
before the ct. can find constructive desertion 
as a fact. — D. B. v. W. B., [1935] P. 80 ; sub 
nom. B. v. B., 104 L. J. P. 25 ; 152 L. T. 419 ; 
99 J. P. 162 ; 79 Sol. Jo. 216 ; 33 L. G. R. 
182 ; 30 Co*, C. C. 204, D. C. 

6102b. Whether corroboration necessary.] 

— D. B. v. W. B., No. 6102a, ante. 

6102c. Discovery of husband’s adultery 'j 

— (1) The time limit of six months, beyond 
which a complaint cannot be lodged in a ct. 
of summary jurisdiction, applios to a com- 
plaint founded on adultery under Matri- 
monial Causes Act, 1937 (c. 57), s. 11. In 
such a case, time commences to run from the 
date of the commission of the adultery, & 
not from that of its discovery. 

(2) Where a wife leaves the matrimonial 
home upon the discovery of her husband’s 
adultery, this can amount to constructive 
desertion by the husband only if it is shown 
that there is an intention on the part of the 
husband to persist in the adultery. The 


discovery of a past adulterous association is 
insufficient. — Teaix v. Teall, [1938] P. 250 ; 
[1938] 3 All E. R. 349 ; 107 L. J. P, 118 ; 102 
J. P. 428 ; 54 T. L. R. 960 ; 82 Sol*. Jo. 682 ; 
36 L. G. R. 574. 

6106. Add. Annotations : — As to (2) Consd. Herod 
v. Herod, [1938] 3 All E. R. 722 ; Jordan 
v. Jordan, [1939] P. 239. 

6108a. .] — On a wife’s summons 

for wilful neglect to provide reasonable main- 
tenance under Summary Jurisdiction (Separa- 
tion & Maintenance) Acts, 1895 to 1925, it 
was shown that the wife left her husband of 
her own accord ten years ago & there had 
been no communication between them since. 
The justices made a maintenance order 
against the husband for £1 a v^eek. The 
husband appealed : — Held : the wife having 
left the husband of her own volition, the 
husband’s liability to maintain her was latent 
or in a state of suspense & not immediately 
operative. — Burrow v . Burrow (1930), 143 
L. T. 679 ; 94 J. P. 225 ; 28 L. G. R. 483 ; 
29 Cox, C. C. 170, D. O. 

Annotation : — Refd. Morkovitoh v. Morkovitch (1934). 

151 L. T. 139. 

6109a. .] — Meek v. Meek 

(1930), 94 J. P. Jo. 56 ; 29 Cox, C. 0. 170, 
D. C. 

6119a. Continuing offence.] - Re Wheat, No. 
6233c, post. 

3123a. Assault after cessation of co- 

habitation.] — Although the operation of Sum- 
mary Jurisdiction (Separation & Mainte- 
nance) Acts deals with & is limited to the 
relations of husband & wife, an act of violence 
committed by a husband against his wife 
after he has ceased to cohabit with her may 
amount to citaduct on his part which can be 
taken into consideration together with his 
previous conduct as constituting the offence 
of persistent cruelty within the Acts. — 
Simcock v. SiMCOCK, [1932] P. 94 ; 101 L. J. 
P. 38 ; 147 L. T. 17 ; 96 J. P. 226 ; 48 
T. L. R. 374 ; 76 Sol. Jo. 345 ; 30 L. G. R. 
216 ; 29 Cox, C. C. 445, D. C. 

6124a. Termination of separation agreement — 

On bankruptcy of husband.] — Dewb v . I) ewe, 
Snowdon v. Snowdon, No. 595a, ante. 

6124b. Failure to continue payments under 


service to permit him to support his 
wife. When the agreement expired 
the husband refused to cohabit with 
his wife & refused & neglected to 
maintain her : — Held : the husband 
had deserted the wife. — Timoney v. 
Timoney. 11926] N. 75.— IR. 

k 1. .] — In order to give 

a magistrate jurisdiction to issue a 
summons & make an order under 
sect. 26 (2) of Domestic Relations Act, 
1927, against a husband who has 
deserted his wife, the magistrate must 
be applied to by the wife & must be 
'* satisfied that her husband, being 
able wholly or In part to maintain his 
wife & family, has wilfully neglected 
so to do ” ; & he cannot be held to be 
so satisfied unless he has given a judicial 
consideration to evidence in support of 
that fact. A mere plea of guilty by 
the husband cannot be considered an 
admission of the different facts required 
to be found. Qu. : whether Part IV. 
of said Act is constitutionally valid. — 
Roskiwich v. Roskiwich. f 1 931 3 1 
W. W. R. 838 ; 3 D. L. R. 796 ; 55 
Can. C. C. 375 ; 25 Alta. L. R. 300.— 
CAN. 

1 !. .1 — Deserted Wives* Main- 

tenance Act, R. S. 3., 1920, s. 2 (2), is 


not exclusive on the quostlon as to 
whether a wife has been deserted 
within the meaning of the Act ; but 
it Is possible for a wife living apart 
from ner husband to be “ a married 
woman deserted by her husband/’ 
although the living apart is not duo 
to the husband’s legal cruelty or to his 
neglect or refusal to supply her with 
necessaries. If the husband without 
being legally cruel has left her & gone 
to live elsewhere she is a deserted wife ; 
she also is a deserted wife if he, without 
being guilty of such cruelty, has 
ordered her out of the bouse where he 
continued to reside. — Schwab v. 
Schwab (Sask.), [1929] 3 W. W. K. 
188.— CAN. 

PART XIII. SECT. 27, SUB-SECT. 2.— 

C. 

6121 I. Persistent cruelty — What 
amounts to.] — A husband who reflected 
on his wife's chastity & questioned 
the paternity of their child, displayed 
indifference to her physical welfare, 
threatened to put her out of -the house 
& to do her bodily harm & actually 
assaulted her. although not severely, 
on two isolated occasions : — Held : 
guilty of persistent cruelty. — M oKier- i 
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NAN v. MoKibbnan, 11926] l 1J. L. It. 
558 ; [1 020 J 1 W. W. H. 199; 35 

Man. L. R. 412. — CAN. 

6121 ii. .] — It. v. Gardner 

(Ont.) (1927), 47 Can. Grim. Cas. 180.— 
CAN. 

6121 ill. .J — An order 

under Wives" & Children ’» Maintenance 
& Protection Act, It. S, M. 1913, c. 206, 
B8. 8, 9, baHed on a finding of “ per- 
sistent cruelty, ’’ upheld. — N khjson v. 
Nkilson, 1 1928 J 2 D.L.U. 776 : [1928J 
1 W. W. R. 833 ; 37 Man. L. R 337.— 
CAN. 

■e. What amounts to cruelty.) — On a 
complaint by a married woman 
charging cruelty & neglect to main- 
tain, evidence of violence towards the 
wife to enforce sexual Intercourse 
during her periods, & of actual sexual 
intercourse then enforced on her la 
admissible. — Gohra v. Gohra, [1928] 
S. A. S. R. 160.— A US. 

*f. .] — Forcing a wife to have 

connection when she is in a delicate 
condition after an ojperation is cruelty 
within Deserted Wives’ & Children’s 
Maintenance Act, R. S. O., 1927. — 
Morrison v. Morrison (1933), 59 
C. C. C. 260.— CAN. 
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separation agreement.] — By an agreement of 
separation a husband undertook to pay his 
wife f 17s. 6d. a week by way of maintenance, 
& tKe wife undertook that she would not by 
any means whatsoever endeavour to compel 
the husband to allow her any alimony or 
maintenance other than the above sum of 
17s. 6d. a week. On the husband failing 
to continue payments under the agreement, 
the wife took out a summons under Summary 
Jurisdiction (Separation & Maintenance) 
Acts, 1896 to 1926 for an order against her 
husband, on the ground that he had wilfully 
neglected to provide reasonable maintenance 
for her & her infant child. The justices 
dismissed the summons, holding their juris- 
diction was ousted by the undertaking of the 
wife,®& the proper forum for her claim was 
.the county ct. : — Held : as the payments 
under the agreement had not been main- 
tained by the husband, the justices had 
jurisdiction, &, if a case of wilful neglect were 
proved, to make an order, at any rate for an 
amount not exceeding 17*. 6d. a week. — 
MoOreanney v . McCreanney (1928), 138 
L. T. 671 ; 92 J. P. 44 ; 20 L. 0. R. 186, 
D. 0. 

Annotation .—Reid. Ilea v. lies (1931), 145 L. T. 71. 

6124c. .] — Fletcher v. Fletcher (1928), 92 

J. P. 94 ; 26 L. 0. B. 398, D. 0. 

6124d. Must be neglect amounting to mis- 

conduct.] — Before an ordei for maintenance 
can be made by justices on the ground of 
wilful neglect to maintain, the husband must 
be proved to have been guilty of such wilful 
neglect as amounted to misconduct. — Jones 
v. Jones (1929), 142 L. T. 168; 46 T. L. R. 
33 ; 94 J. P. 31 ; 27 L. 0. R. 771 ; 29 
Cox, 0. C. 83, D. 0. 

6124e. No Jurisdiction to make separation 

order where no cruelty.] — In a case in which 
a married woman was granted a maintenance 
order on the ground of wilful neglect to 
provide reasonable maintenance, the justices, 
although there was no charge of cruelty, also 
made a non-cohabitation order. The Div. 
Ct., in dismissing an appeal against the order 
to pay, characterised the separation order as 
a very serious mistake, which was constantly 
being made, & struck it out. — Snow v. Snow 
(1932), 96 J. P. 477 ; 30 L. 0. B. 617, D. C. 

61241. Duty to make order for maintenance.] 

— On a summons by a wife for a maintenance 
order under the Summary Jurisdiction 
(Married Women) Act, 1896 (c. 39), on the 
ground of persistent cruelty, the justices 
made a separation order but made no order 
as to maintenance. The wife appealed : — 
Held : the case must be remitted to the 
justices to consider & decide what should be 


the proper provision for the wife. — Clews v. 
Clews (1932), 90 J. P. 91 ; 30 L. 0. B. 102, 
D. C. 

6124g. Wife required to live with mother- 

in-law.] — An engaged couple agreed that 
after marriage they should live with the 
husband’s mother at her house. After the 
marriage differences arose between the wife 
& her mother-in-law which resulted in the 
wife’s leaving the husband. The wife sum- 
moned the husband for -wilful neglect to 
provide her with reasonable maintenance. 
The husband offered to take her back to the 
mother’s house, & said that it was the only 
home which he could afford to provide. The 
justices made a maintenance order for £1 a 
week for wife & child. The husband ap- 
ealed : — Held : the justices were right. The 
usband’s first duty was to provide his wife 
with a home according to his circumstances. 
The justices were right in holding that, by 
reason of the difficulty about the husband’s 
mother, he had failed in that duty by putting 
his mother first % In view of his small earn- 
ings the wife’s allowance was reduced from 

* 16s. to 12s. a week. Otherwise the appeal 

failed. — Millichamp v. Millichamp (1931), 
140 L. T. 96 ; 96 J. P. 207 ; 76 Sol. Jo. 814 ; 

29 L. 0. B. 671 ; 29 Cox, C. C. 391. 

Annotations : — Distd. Jackson v. Jackson (1932), -96 J. P. 97. 

Gonad. Grubb v. Grubb (1934), 160 L. T. 420. 

6124h. Wife required to live next door to 

mother-ln-law.] — On a summons by a wife 
on the ground of wilful neglect to provide 
reasonable maintenance, it was found by the 
magistrates that the action of the husband in 
requiring his wife to live in a house next door 
to his mother, & in keeping control of the 
purse, & of the housekeeping with the 
assistance of his mother, constituted unbear- 
able conditions for her. She had left the 
house with the infant child of the marriage 
after an altercation. The magistrates made 
an order against the husband for the pay- 
ment of 30s. a week. The husband appealed : 
— Held : the wile had not made out her com- 
laint, & the order, must be discharged. — - 
ackson v. Jackson (1932), 146 L. T. 406 ; 
90 J. P. 97 ; 48 T. L. B. 200 ; 70 Sol. Jo. 
129 ; 30 L. 0. B. 106 ; 29 Cox, C. C. 433, D. C. 

61241. Refusal of husband to permit re- 

cohabltatlon.] — If a wife absents herself from 
her husband for no reason at all he is not 
bound to maintain her, but if she changes her 
mind & intimates that she is quite willing to 
return to him, the husband must either take 
her back or maintain her. — Markovitch v. 
Markovitch (1934), 161 L. T. 139 ; 98 J. P. 
282 ; 60 T. L. B. 416 ; 32 L. 0. R. 317 ; 

30 Cox, C. C. 115 ; sub nom. Marcovitch v. 
Marcovitch, 78 Sol. Jo. 368, D. C. 
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6126 I. Cousin# to leave dt live apart — 
Husband’ 8 failure to pay allowance 
during separation — Or provide home. 1 — 
Applt., the husband, had. while 
Intoxicated, threatened his wile, St she 
left home, being in fear of him. Sub- 
sequently she wrote suggesting recon- 
ciliation, but the letters were un- 
answered. The husband contributed 
nothing to her support except a sum 
of 10s. & her tram fare to Adelaide, fc, 
almost eight months after she had 
left him definitely refused to take her 
hack or support her. On these tacts 
the magistrate granted relief for neglect 


to maintain, but refused to grant 
relief for desertion on the ground 
mentioned above : — Held : desertion 
should have been found by the special 
magistrate. — Morgan v. Morgan, 
[1927] S. A. 8 . R. 140.— AU6. 

n i. # j — The question 

whether a wife for whom her hus- 
band has neglected or refused to 
supply necessaries is 44 in destitute 
or necessitous circumstances ” within 
sect. 242 (3) of Criminal Code is one 
of fact in eaoh case ; St proof that she 
la receiving charity or Is supported by 
relatives Is not conclusive on the 
question, other facta have to be taken 
into account. — R. v . Wilson, [19331 
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3 W. W. R. 417; [1934] 1 D. L. R. 
295 ; 60 C. 0. C. 309.— CAN. 

n ii. .] — On appeal from a 

oonviction under sect. 242 (3) of 
Criminal Code, for that accused had 
neglected without lawful excuse to 
provide neoessaries for his wile St six 
children ; — Held : although the wife 
St children were 44 on relief,** their 
44 necessitous circumstanoes " St the 
accused's lack of 44 lawful excuse *’ had 
been proven. — R. e, Stevenson, [19361 
2 W. W. R. Ill ; 2 D. L. R. 793; 
66 Can. C. 0. 126.— CAN. 


n IiL .] — Accused was 

charged under sect. 242 (3) of Criminal 
Code, R. S. 0., 1927, o. 36, with 
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6128. After this case add 

- •] — See, now , Summary Jurisdiction 

(Separation & Maintenance) Act, 1925 (c. 51 ), 

s. 1 ( 1 ) ( 4 ). 


6128a. Effect of Summary Jurisdiction (Sepa- 

ration & Maintenance) Act, 1925 (c. 61), 
s. 1 (1) — Neglect of marital duties by wife.]-— 
On this appeal from justices the ct. explained 
the true effect of the change made by Sum- 
mary Jurisdiction (Separation and Main- 
tenance) Act, 1925 (c. 51), s. 1 (1), in 

sect. 4 of the principal Act of 1895, as not 
providing that a married woman was entitled 
to maintenance even though she did not carry 
out her marital obligations. 

The marriage took place twenty-two years 
ago, Sc there were a number of children. In 
Jan. 1929 the parties separated. Soon after- 
wards the wife summoned the husband for 
desertion, Sc her summons was dismissed. 
Later, solrs. for the wife wrote to the husband 
that she was willing to live with him again & 
make a fresh start. On Mar. 27, 1931, she 
summoned him fir alleged desertion & wilful 
neglect to maintain her. At the hearing on 
Apr. 2, the justices heard the complaint on 
the basis that it was one for wilful neglect, & 
dismissed the summons. The wife appealed. 
The husband was not represented : — Held : 
the legislature had not provided that a 
married woman, who had not committed 
adultery, might in any circumstances what- 
ever be entitled to an order for maintenance. 
The law Btill took account of the mutual 
character of marital obligations. The. jus- 
tices had thought that the wife had renounced 
her wifely duties, but the summons would *>e 
sent back to them so that they might state 
their precise reasons for their conclusion. — 
Clark v. Clark (1931), 145 L. T. 487 ; 95 
J. P. 170 ; 75 Sol. Jo. 610; 29 L. G. R. 559 ; 
29 Cox, C. C. 339, D. C. 

Annotation: — Reid. Markovitch v. Markovitch (1934), 151 
L. T. 139. 


6128b. Effect of separation deed.] — This was an 
appeal from the decision of a metropolitan 
police magistrate dismissing a summons by 
a wife on t£e ground of wilful neglect to 
provide reasonable maintenance. She had 
entered into a common form separation deed 
which provided for the payment to her by 
the husband of £2 a week. The payments 
fell into arrears, & a judgment against the 
husband went unsatisfied. In the following 
year the wife entered into a deed by which in 
return for the payment of a lump sum to 
start her in a new life in Canada, both spouses 
covenanted {inter alia) not to petition for 
judicial separation, restitution of conjugal 
rights, or divorce. Sc the wife covenanted in 
all respects to support Sc maintain herself 
Sc indemnify her husband against all liabilities 
into which she might enter. 

The wife was paid the money Sc went to 
Canada. She bad a breakdown Sc returned 
to England. She summoned her husband 
for wilful neglect, Sc said that he had become 
substantially better off. The summons was 
dismissed. She appealed : — Held: there was 
no evidence to show whether or not the 
magistrate had considered himself bound by 
the effect of the separation deeds to dismiss 
the summons. Whether the later deed 
operated as a final release of the husband 
was still an open question. It had never 
been decided what was the effect on the 
magistrate’s matrimonial jurisdiction under 
the Summary Jurisdiction Acts of a wife’s 
agreement to waive maintenance. Order 
rescinded, so that the matter might be 
reconsidered by the magistrate. — Burton v. 
Burton (1929), 142 L. T. 106 ; 94 J. P. 32 ; 
29 Cox, C. C. 20, D. C. 

6133a. Jurisdiction to make — On summons for 
maintenance.] — Where a wife under Summary 
Jurisdiction (Separation Sc Maintenance) 
Acts, 1895 to 1925, merely asks in her 
summons for an order for maintenance on 


neglecting, without lawful excuaej to 
provide necessaries for his wife & 
children, they being in destitute & 
necessitous circumstances. While he 
had been in receipt of “ emergency 
relief " payments he had been offered 
employment on farms & told of pos- 
sibilities of obtalnihg such employment 
but had refused to accept or act upon 
them on the ground that the work 
would involve separation from his 
family. He had also been offered work 
on a highway but refused it because it 
would require him to walk too far from 
where he lived : — Held : his objections 
to said work did not constitute a 
“ lawful excuse " within sect. 242 (3). — 
R. (Connell) r. Klein, [1937] 1 
W. W. R. 734. — CAN. 

sd. Neglect to maintain .] — A divorce 
may be granted on the ground that a 
husband habitually & wilfully tailed 
during tho five years preceding the 
commencement of the action to pay 
maintenance to his wife, notwith- 
standing that during some months of 
that period he lived, without cohabit- 
ing. at the same house as his wife Sc 
children. Sc paid board & lodging. — 
Coulter v. Coulter, (1934] S. A. S. R. 
418. — AUS. ’* 

PART XIII. SECT. 27, SUB-SECT. 2. 

— E. 

8181 1. Intemperance amounting 

to inability to manage self or affaire.) — 
Where in an action for dissolution by 
the husband a charge of habitual 
drunkenness for three years has been 


established, it is also necessary to 
establish habitual neglect of domestic; 
duties by tho wife for the same period. 
The wife owes a duty to her husband to 
make their place of habitation a homo, 
& this Involves the task of management 
& supervision of the home & the com- 
forts it should provide. The delega- 
tion of domestic duties to servants does 
not negative tho existence of domestic 
duties on the part of the wife. — 
Ardill v. Ardill, (1934] S. A. B. R. 
454.— AUS. 


PART XIII. SECT. 27, SUB-SEOT. 3. ~ 
0. (a). 


•f. Variation of order of ChiUlrcn’s 
Court .] — After service of a petition for 
divorce, a magistrate has jurisdiction 
to vary an order of a Children's Ct. 
directing the husband to pay main- 
tenance for tho support or his wife, 
either by reducing the amount, by 
suspending the order, or by directing 
payments under it to cease altogether. 
— Exp. HOLDEN (1929). 29 9. R. N. SAV. 
575 ; 46 N. S. W. W. N. 194.— AUS. 

ig. Under Wives & Children’s Main- 
tenance db Protection Act — Enforce - 

55 Can. C. O. 394 ; 39 Man. L. R. 364. 


—CAN. 

•1. Default in carrying out separa- 

tion agreement .] — A separation agree- 
ment which makes reasonable pro- 
vision for the maintenance of the wife 
is not a bar to her taking proceedings 
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against her husband under Wivos’ & 
Children's Maintenance & Protection 
Act, It. S. M.» 1913, whore there has 
boon default in providing such main- 
tenance. — Walker v. Walker, [1934] 
2 W. W. It. 554; 4 D. L. H. 500 ; 42 
Man. L. R. 466 ; 63 0. C. O. 82.— CAN. 

»o. Effect of separation agree- 

ment.] — The existence of the separa- 
tion agreement in question heroin 
between a husband Sc wife held not to 
be a bar to the granting of an order for 
maintenance on an Information laid by 
the wife under Wives' & Children’s 
Maintenance Sc Protection Act, R.S.M., 
1913. — Bennett v. Bennett, 11035] I 
W. W. R. 589 ; 2 D. L. R. 662 ; 43 
Man. b. If. 33.— CAN. 

st. Means of support — Meaning of.] 
— Sect. 43 of Maintenance Act, 1926, 
is not directed to securing to a wife 
such a proportion of her husband's 
income as she might bo awarded if a 
decree had been granted In a divorce 
ct. “ Support ” moans support of a 
particular person. “ Means of sup- 
port ” means money or property con- 
vertible into money which may be ap- 
plied for such subsistence, and “ade- 
quate means of support," means such 
money or convertible property as being 
applied to such subsistence suffices for 
the purpose. Persons liable to provide 
adequate means of support are not to 
be ordered to provide the means neces- 
sary to keep the maintained person out 
of the bkpey. ct. having regard to all 
that person's obligations. — Ashby v, 
Ashby, 11935] S. A. S, R. 119.— AUS. 
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the ground of wilful neglect it is improper 
for justices to decree a separation or make 
an order for the custody of children. — S mith 
v. Smith (1930), 144 L. T. 156 ; 95 J. P. 17 ; 
47 T. L. B. 9 ; 74 Sol. Jo. 755 ; 28 L. G. R. 
044 ; 29 Cox, C. C. 187. 

6133b. Non-cohabitation clause unnecessary — 

Should not be included.] — Although the hus- 
band’s previous conduct may have been such 
as to justify the wife in refusing an offer 
by him to resume cohabitation, it does not 
follow, if her complaint is on the ground of 
desertion, that the justices should stereotype 
the separation of the parties by inserting in 
their order a non -cohabitation clause, & 
transferring the custody of the children. — 
Thomas v. Thomas (1923), 129 L. T. 575 ; 
39 T. L. R. 520 ; 27 Cox, C. C. 402, D. C. ; 
on appeal, [1924] P. 194, C. A. 

Annotations: — Consd. Bennett, v. Bennett, [1939] P. 274* 
Reid. Herocl v. Herod, [1939] P. II ; Jordan v. Jordan, 
[1939] P. 239. 

6137a. Rule not applicable 

to wage-earners.]— This was an appeal from 
a maintenance order granted to a wife by the 
justices on the ground that her husband had 
wilfully neglected to provide reasonable 
maintenance. The husband was earning £3 
a week, & the wife, in addition to living rent 
free as a caretaker of flats, was earning from 
, 108. to 16s, a week as a waitress. The 
magistrates made an order that the husband 
should pay his wife £1 a week, & the order 
included a non-cohabitation clause. The 
husband appealed : — Held : the non-co- 

habitation clause was unwarrantable & 
must be struck out. The magistrates were 
well warranted in their conclusion that there 
was wilful neglect to maintain. The con- 
ventional standard of maintenance in the 
Divorce Ct.. one-third of the joint income, 
was not applicable to wage-earners. The 
allowance was reduced to 10s. a week. — 
Jones (A.) v. Jones (D. L.) (1929). 142 L. T. 
167 ; 94 J. P. 30 ; 27 L. G. R. 768 ; 29 
Cox, 0. C. 30, D. C. 

6144a. .] — Ansell t;. Ansell 

(1930), 94 J. P. Jo. 410, D. C. 

6147a. Refusal of wife to live with husband — 
Without good reason — Effect of.] — Under 
Summary Jurisdiction (Married Women) 
Acts, 1895 (c. 39), & 1925 (c. 51), the ct. will 
find great difficulty in granting a wife’s 
application for maintenance where she has 
disclaimed her proper obligations to her 
husband & has without good cause refused 
to live with him. — Weatherley v. 
Weatherley (1929), 142 L. T. 163 ; 94 J. P. 
38 ; 46 T. L. R. 28 ; 73 Sol. Jo. 730 ; 28 
L. G. R. 1 ; 29 Cox, C. C. 22, D. C. 

Annotation Refd. Markovitck v. Markovitch (1934), 151 
L. T. 139. 

6151a. On summons for maintenance.] — 

Smith v. Smith, No. 6133a, ante. 

6161. Add*. Annotation : — Consd. Price v. Price 
(1927), 43 T. L. R. 609. 

6164a. .] — A complaint by a wife 

against her husband for wilful neglect to 
maintain her or her infant child need not, 
under Summary Jurisdiction Act, 1848 (c. 43), 


s. 11, be brought within six months from the 
time when by such neglect he caused her to 
live separately & apart from him, inasmuch 
as by Summary Jurisdiction (Separation & 
Maintenance) Act, 1925 (c. 61), s. 1 (1), the 
complaint may now be made notwithstanding 
that the neglect has not caused her to leave 
& live separately & apart from him. — Price 
v. Price (1927), 43 T. h* R. 009 ; 71 Sol. Jo. 
432, D. O. 

6165a. .] — By the combined opera- 

tion of the Summary Jurisdiction (Married 
Women) Act, 1895, s. 8 (1), & the Summary 
Jurisdiction Act, 1848, s. 11 (2), a complaint 
by a married woman under s. 4 of the former 
Act that her husband has been guilty of 
persistent cruelty towards her must be made 
& information laid within six calendar 
months from the time when the matter of 
the complaint arose. On complaint made 
of a single act of cruelty arising within the 
time limited a ct. of summary jurisdiction 
is entitled on a summons in respect of per- 
sistent cruelty to receive evidence of further 
acts committed before the time limited as 

* well as of the general conduct of the husband 
falling short of actual cruelty in arriving at 
a decision whether a course of conduct is 
established which is “ persistent cruelty ” 
within the meaning of the section. 

By consent of the parties furthor agreed 
facts may be stated on an appeal, from a ct. 
of summary jurisdiction in addition to the 
evidence before the ct. below. — Donkin v . 
Donkin, [1933] P. 17 ; 102 L. J. P. 18 ; 
148 L. T. 58; 90 J. P. 472; 49 T. L. R. 
10 ; 76 Sol. Jo. 799 ; 30 L. G. R. 513 ; 29 
Cox, C. C. 558, D. C. 

6167. Add. Annotation : — Apld. Re Wheat (1932;, 
48 T. L. R. 676. 

6168. Add. Annotations : — Consd. Bennett v. Ben- 
nett, L1939] P. 274 ; Jordan v. Jordan, 11939] 
P. 239. Refd. Sifton v. Sifton, 1 1939] P. 221 ; 
Williams v. Williams, [1939] 3 All E. R. 825. 

6168a. Adultery.] — T eall v. Teall, No. 

0102c, ante. 

6173. Add. Annotation ; — Consd. Clark v. Clark 
(1931), 145 L. T. 487. 

6177a. New facts.]— In May, 1936, 

a wife, who at the time was living separate 
from her husband, applied to a certain bench 
of justices for maintenance on the ground of 
desertion & wilful neglect to maintain. The 
justices dismissed the summons, having 
found that the husband was then making a 
genuine offer to take his wife back & provide 
her with a home, & that she was unreason- 
ably refusing to accept that offer. In May, 
1937, the wife applied to another bench of 
justices who were fully aware of the circum- 
stances relating to the former order. The 
husband made a new offer to take his wife 
back, but the justices found that he was not 
telling the truth when he made the offer, & 
that it was an offer which the wife was not 
obliged to entertain. The justices accord- 
ingly made an order for maintenance. The 
husband appealed on the ground that it was 
for the wife to show that some new circum- 


PART XIII. SECT. 27, SUB-SECT. 3.— 
C. (b). 

1 i. After divorce .] — Where the 

parents of two legitimate children have 


been divorced a ct. of summary juris- 
diction has no Jurisdiction to make an 
order under Maintenance Act. 1926, for 
their maintenance against the father, 
although the complaint id not laid by 

90 


the mother, but by an officer of the 
Children’s Relief & Public Welfare 
Board. — Alderman v. Kemp, [1928 
8. A. 8. R. 4. — A US. 
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stance had arisen to justify her in bringing 
the new case, & she had taken no steps in the 
interval between the first & the second 
applications : — Held : the justices’ findings 

• in May, 1937, constituted a fresh set of facts, 

& the justices were entitled to come to the 
conclusion to which they had come. — 
Balchin v. Balchin, [1937] 3 All E. R. 733 ; 
157 L. T. 392 ; 81 Sol. Jo. 653 ; 35 L. G. R. 
486 ; 30 Cox, C. 0. 620, D. C. 

6177b. Four summonses dismissed — Fifth 

summons on same cause of complaint.] — 

On an appeal by a husband from an order 
directing him to pay his wife £1 a week for 
maintenance on the ground of his desertion, 
it was shown that four previous summonses 
taken out by the wife m the same ct. for 
desertion had been dismissed, & that the 
fresh proceedings disclosed no new facts. 
The order was discharged on the ground of 
res judicata. — Wall v. Wall (1930), 94 J. P. 
200 ; 94 J. P. Jo. 303 ; 28 L. G. R. 477, 
D. C. 

6177c. Decision of county court.] — The parties 

separated under at i agreement whereby applt. 
covenanted to pay his wife maintenance at a 
certain rate, so long as she remained chaste. 
Payments later fell into arrears, & reap, then 
took proceedings in the county ct. for their 

* recovery. Applt. pleaded as a defence that 
his wife had committed adultery, A the 
county ct. judge, finding the adultery proved, 
gave judgment in his favour. Subsequently 
resp. brought proceedings before justices in 
a ct. of summary jurisdiction, alleging wilful 
neglect to maintain. As a defence, 
husband relied upon the judgment of the 
county ct. judge, but the justices held that ! 
they were not bound by this decision, & also 
that in view of the proviso to Summary 
Jurisdiction (Married Women) Act, 1895, s. 6, 
the issue tried by the justices was not 
identical with that tried by the county ct. 
judge : — Held : (1) as there was in this case 
no question of any condonation, connivance 
or conduct conducing the issues in both 
proceedings were the same, namely, whether 
or not the wife had committed adultery : 
(2) the matter was res judicata A the justices 
were bound by the decision of the county 
ct. judge. — Whittaker v. Whittaker, [1939] 

3 All E. R. 833 ; 55 T. L. R. 1070 ; 83 Sol. 
Jo. 781, D. C. 

6179a. .] — A wife’s right to claim & obtain 

an order for maintenance from a bench of 
justices under Summary Jurisdiction (Separa- 
tion & Maintenance) Act, 1925 (c. 51), is not 
necessarily barred by a deed of separation 
which makes an allowance for her mainte- 
nance, but it must depend on the terms of the 
deed whether she is or is not deprived of that 
right. — D iggins v . Diggins, [1927] P. 88; 
96 L. J. P. 14 ; 136 L. T. 224 ; 90 J. P. 208 ; 
43 T. L. R. 37, D. C. 

Annotations : — Refd. McCreanney v. McCreanney 1928). 138 

Jb. T. 671 : Matthews v. Matthews (1932), 48 T. L. It. 511 ; 

Markov! tch v. Markovitch (1934), 151 L. T. 139. 

6179b. .] — A wife entered into a separation 

deed under which the husband covenanted to 
pay her dum casta during joint lives one- 
third of the joint incomes, his income to be 
ascertained in a prescribed manner & any 
dispute relating thereto to be settled by 
arbitration. After a small sum had been 
paid a dispute arose, & the wife was granted 
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a maintenance order for £2 a week, on the 
ground of wilful neglect to maintain. The 
husband appealed on the ground that the 
jurisdiction of the magistrates was barred by 
the deed, but it was held that there was 
nothing in the deed to exclude the wife’s 
statutory remedy, & the appeal was dis- 
missed. — Xles v. I les (1931), 145 L. T. 71; 
95 J. P. 136 ; 47 T. L. R. 396 ; 75 Sol. Jo. 
359 ; 29 L. G. R. 537, D. C. 

6179c. .] — An agreement for separation 

between husband & wife providing payments 
by the husband for the benefit of the wife, 
coupled with an agreement by her not to 
make any claim for maintenance or to 
institute proceedings for that purpose, does 
not oust the jurisdiction of the ct. under 
Summary Jurisdiction (Married Women) 
Act, 1895 (c. 39), & Summary Jurisdiction 
(Separation & Maintenance) Act, 1925 (c. 51), 
to inquire whether the husband has been 
guilty within the Acts of “ wilful neglect to 
provide reasonable maintenance.” The deed 
is of merely evidential value in proceedings 
for maintenance under the Acts <fe does not 
act as an estoppel, alll tough it might have 
had that effect in proceedings at common 
law. — Matthews v. Matthews, [1932] P. 
103 ; 101 L. J. P. 41 ; 147 L. T. 240 ; 96 
J. P. 290 ; 48 T. L. R. 511 ; 76 Sol. Jo. 495 ; 
30 L. G. R. 365 ; 29 Cox, <\ 0. 503, D. 0. 

6180a. .] — On a wife’s summons for 

maintenance on the ground of persistent 
cruelty, the only independent corroboration 
of the wife’s charges related to an incident 
following a quarrel, after which wife & 
husband cohabited & within a few days, on 
going away for a holiday, she wrote him an 
affectionate letter. The justices made an 
order for ' fifteen shillings a week, with 
a non-cohabitation clause. The husband 
appealed : — Held : the cheerful return of the 
wife to cohabitation & her affectionate letter 
were strong evidence that she did not look 
upon the quarrel incident as cruelty, & there 
was no evidence of persistent cruelty. Order 
discharged. — Goodman v. Goodman (1931), 
95 J. P. 95 ; 29 L. G. R. 273, D. C. 

6183. Add. Annotation : — Refd. Williams v. Wil- 
liams (1932), 96 J. P. 267. 


6184a. Form In accordance with repealed Act — 
Magistrates acting upon own knowledge — 
Order set aside.] — A husband A wife had 
entered into a deed of separation the wife 
took out a summons for wilful neglect to 
maintain in the terms of the Summary J uris- 
diction (Married Women) Act, 1895 (c. 39), 
in disregard of the amending Act of 1925. 
Notwithstanding that the summons had been 
misconceived, the magistrates acting upon 
their own knowledge made an order in the 
terms of the summons without calling upon 


deft, for a statement or an explanation on 
oath of what appeared to the magistrates 
to be essential matters : — Held : the case 
had not been tried out & the order in its 
present form must be set aside. — Church v . 
Church (1933), 148 L. T. 432 ; 97 J. P. 
91 ; 49 T. L. It. 206 ; 31 L. G. R. 185 ; 29 
Cox, C. C. 592, D. C. 


6184b. Adultery — Particulars.] — A summons by a 
wife for arrears of maintenance had been twice 
adjourned by reason of a statement by the 
husband that he intended to take counter- 
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proceedings for the discharge of the order on 
the ground of the wife’s adultery. Upon the 
summons coming on again the husband took 
out his counter-summons returnable on that 
same day & the case was then heard. The 
wife was offered an adjournment, which she 
refused. The summons merely charged 
adultery by the wife in general terms, not 
specifying with whom the adultery was 
committed, or any time or place ; but a 
letter was handed to the wife with the sum- 
mons stating that she was accused of com- 
mitting adultery with a named person & 
had been living with him for 4 years : — 
Held : (1) there is no specified length of time 
for a return to a summons issued by a ct. of 
summary jurisdiction, & it is a common 
practice when a party is before the ct. to 
issue a supplemental summons returnable on 
that day ; (2) it is very desirable that a 
summons should state particulars of adultery, 
but it is not bad in law if it does not do so ; 
(3) any irregularity there might have been had 
been waived by the party continuing the case 
before the justices ; (4) in all the circum- 
stances & in view of the serious charge made 
against the wife & the alleged adulterer, an 
order should be made for a further hearing, 
but the wife should have no costs of the 
appeal. — Olding v. Olding, [1930] 3 All 
E. R. 189 ; 155 L. T. 528 ; 100 J. P. 524; 

‘ 80 Sol. Jo. 955; 30 Cos, C. C. 479 ; 34 
L. G. R. 010. 

6187. Add. Annotation : — Folld. Romilly v. Bomilly 
(1934), 151 L. T. 179. 

6188a. .] — It is the duty of magistrates 

in exercising the matrimonial jurisdiction to 
give a concise statement of the grounds for 
their decisions, especially in contested cases 
which may be the subject of appeals. Con- 
tested matrimonial cases in the summary 
jurisdiction should not be prolonged by a 
Beries of adjournments. — Potts v. Potts 
(1934), 151 L. T. 179; 98 J. P. 285 ; 60 
T. L. R. 380 ; 78 Sol. Jo. 350 ; 32 L. G. R. 
307 ; 30 Cox, C. C. 125, D. C, 

6188b. .] — Concise statements of the 

reasons for their decisions should be given 
by magistrates in matrimonial cases, especially 
in contested cases which may be the subject 
of appeals, Sc where the reasons are subse- 
quently requested. — Romilly v. Romilly 
(1984), 151 L. T. 179 ; 50 T. L. R. 380 ; 78 
Sol. Jo. 308 ; 30 Cox, C. C. 125, D. C. 

6188c. .] — We have already said several 

times during these appeals that it is the duty 
of the magistrates to give their reasons for 
their decisions. In future we shall have to 
send back all the cases that have no reasons 
properly stated (Bateson, J.). — Practice 
Note (1934), 32 L. G. R. 308. 

6188d. Power of magistrates — To make applicant 
elect — Summons containing several grounds 
of eoffiplaint.] — Tyrrell v. Tyrrell, No. 
6085b' v ante. 

6188e. Husband without legal representative — 
Whether ground tor appeal.]— Leslie v. 
Leslie (1930), 94 J. P. Jo. 303. 

6191a. What amounts to — Cross- 

examination of husband.] — Where a wife 
seeks a separation Sc maintenance order on 
the ground of her husband’s desertion, Sc 
the only evidence given is that of the husband 


Sc the wife, then the husband’s evidence in 
cross-examination may be corroboration of 
her evidence so as to justify the justices 
in making an order. — Williams v. Williams 
(1928), 93 J. P. 32 ; 27 L. G. R. 4, D. 0. 

6191b. Degree necessary.] — On 

an appeal from a maintenance order made by 
the magistrate on Mar. 18, 1932, finding that 
the husband had deserted his wife in 1915, & 
directing him to pay her £2 a week, it was 
submitted that there was no corroboration 
of the wife’s evidence as to desertion : — 
Held: the strict law of corroboration by 
independent evidence required under the 
ecclesiastical procedure in proceedings for 
desertion in the Divorce Ct. was not neces- 
sarily applicable to the matrimonial juris- 
diction in the police cts. Nevertheless it 
was obvious that in matters of the greatest 
consequence between man Sc wife to act on 
evidence unsupported by a body of facts 
would be dangerous. When one found that 
during seventeen years the husband had not 
lived with his wife, & had not provided her 
with maintenance, there was a body of facts 
which, unless satisfactorily explained by 
applt., established the wife’s case. The 
magistrate took the right view. The appeal 
was dismissed with costs. — Williams v. 
Williams (1932), 147 L. T. 219 ; 90 J. ‘P. 
207 ; 70 Sol. Jo. 401 ; 30 L. G. R. 302 ; 29 
Cox, C. 0. 499, D. C. " 

6192a. Statement by probation officer — 

Otherwise than as witness.] — In a case in 
which a wife summoned her husband for 
desertion the justices adjourned the hearing 
with a view to the probation officer using 
his good offices to effect a reconciliation. At 
the resumed hearing he informed the crt., not 
as a witness, that his efforts had been fruit- 
less, Sc in the course of his statement expressed 
a favourable view as to the character of the 
husband. The justices refused to make an 
order, & on the wife’s appeal it was urged 
that the justices’ minds were biased in favour 
of the husband by the probation officer’s 
improper & unsolicited testimonial : — Held : 
the justices were entitled to come to their 
decision on the evidence. The note of the 
proceedings contained no reference to any 
observations by the probation officer Sc no 
extraneous evidence should be allowed in 
the Div. Ct. — Pearce v. Pearce (1929), 93 
J. P. 04 ; 27 L. G. R. 304, D. 0. 

6192b. Taken in absence of one justice — 

Evidence read over subsequently.] — Upon the 
hearing of a summon s to revoke a mainten- 
ance order upon the ground that the wife 
had been guilty of adultery, one of the two 
justices hearing the case found it necessary 
to retire from the ct. for the rest of the day. 
During his absence, the principal witpess upon 
the allegation of adultery was cross-examined, 
& three other witnesses were called & 
examined. The evidence was read over in 
the presence of that justice on the next day. 
No objection to this was taken by the parties. 
The point was, in fact, taken by the ct. : — 
Held : such a proceeding was wholly irregular, 
&, in such circumstances, no reliance could 
be placed upon the finding of the justices as 
to the credibility of the witnesses. The 
case was, therefore, remitted for rehearing. — 
Whittle v. Whittle, [1939] 1 All E. R. 
374 ; 83 Sol. Jo. 197, D. C. 
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6201 *( 1934) ^Ylfr *179 FOlld * Romill 5 rv * Romilly 

6217a. Adjourned hearing before different justices 
—Only one Justice present throughout whole 
hearing— Validity of proceedings.]— Lewis v. 
Lewis, No. 6086a, ante* 

6217b. Necessity for same justices to act through- 
out.]— At the hearing of a wife’s summons 
for maintenance the justices adjourned the 
summons for 3 months & made an interim 
order on the ground of neglect to maintain. 
Three months later the matter came up 
before the same ct., but of the four justices 
two, including the chairman, had not been 
present at the earlier hearing. The notes of 
the evidence of the witnesses taken on the 
previous hearing were read over to the ct. 
& the form was gone through of swearing the 
witnesses & then reading their evidence out, 
but there was no further examination or 
cross-examination. The justices then “ con- 
firmed ” the earlier order. The husband 
appealed : — Held : (1) as the order was based 
on evidence which had never been heard viva 
voce by two of the justices, it could not be 
upheld ; (2) if the original hearing terminated 
in a finding the original order was wrong, as 
an interim order cannot be made upon a 
finding, & if the original order was bad, it 
could not be confirmed at the second hear- 
ing ; (3) if the original hearing terminated 
in an adjournment & not in any finding, there 
was no order which the justices at the second 
hearing could confirm. — Fulker v . Ftxlker, 
[1936] 3 All E. R. 636 ; 155 L. T. 5dl ; 101 
J. P. 8 ; 63 T. L. R. 96 ; 81 Sol. Jo. 36 ; 30 
Cox, C. C. 496 ; 35 L. G. R. 52. 

6230a. Attachment of husband’s income — 

Discharge of maintenance order.] — Where 
a maintenance order under Summary Juris- 
diction (Married Women) Act, 1895 (c. 39), 
has been discharged on the ground of the 
wife’s adultery, she may nevertheless enforce 
pavment of arrears accrued due down to the 
date of discharge & obtain an order for the 
attachment of her husband’s income. Such 
an order is not an order “ under this Act ” 
within Summary Jurisdiction (Married 
Women) Act, 1895, b. 6. — Outerbridge v. 
Outerbridge, [1927] 1 K. B. 368 ; 96 L. J. 
K B. 74; 136 L. T. 303; 90 J. P. 204 ; 43 
T. L. R. 33 ; 70 Sol. Jo. 1113; 28 Cox, C. C. 
281, D. C. 

6231. Add, Annotations : — Expld. Horsfleld v. 


Brown, [1932] 1 K. B. 355. Refd. Knott v . 
Knott, [1935] P. 158. 

6233a. • — - Form of warrant.] — A warrant 

issued by a magistrate for the enforcement of 
a maintenance order under the Summary 
Jurisdiction (Married Women) Act, 1895 
(c. 39), must contain the words “ unless the 
said sum & all costs & charges be sooner 
paid ” : by sect. 9 of that Act, Bastardy 
Laws Amendment Act, 1872 (c. 66), s. 4 ; 
Affiliation Orders Act, 1914 (c. 6), s. 6 (1) ; 
Bastardy (Forms) Order, 1916 ; & Bastardy 
(Forms) Amendment Order, 1921. The 
omission of these words in the warrant 
renders it invalid, & a constable making an 
arrest under such an invalid warrant is not 
protected by Criminal Justice Act, 1925 
(c. 86), s. 44. — Horsfield v. Brown, [1932] 
1 K. B. 355 ; 101 L. J. K. B. 177 ; 146 
L. T. 280 ; 96 J. P. 123 ; 30 L. G. R. 153 ; 
29 Cox, C. C. 422. 

6233b. Made in Dominion — Maintenance 

Orders (Facilities for Enforcement) Act, 1920 

(c. 33).] — A married woman obtained in a 
police ct. in Australia a maintenance order 
against her husband ordering him to pay 
£5 10s. per week for her & her child’s mainten- 
ance. An application was subsequently 
made by her to a ct. of summary jurisdiction 
in England under the above Act to confirm 
that order as against her husband who was 
resident in England. Upon that application 
no evidence was submitted to the justices on 
behalf of the husband. The justices con- 
firmed the order with the modification or 
variation of substituting £2 10s. per week, 
i.e.y £2 for the married woman & 10s. for the 
child, in lieu of £5 10s. per week, they being 
of opinion that they were bound to reduce 
the amount payable under the order to the 
limit prescribed for such orders made by a 
ct. of summary jurisdiction under Summary 
Jurisdiction (Married Women) Act, 1895 
(c. 39) : — Held : (1) the justices had power to 
state a case for the opinion of the K. B. Div. 
on the question whether they were right in so 
deciding ; (2) they were wrong in holding 
that in dealing with an order under the above 
Act of 1920 they were bound to limit the 
amount payable to the sum prescribed for 
orders made under the above Act of 1895. 

(3) The expression “ Summary Jurisdiction 
Acts ” in sect. 7 of the above Act of 1920 
does not include Summary Jurisdiction 
(Married Women) Act, 1895 (c. 39) (Avory, 


PART XIII. SECT. 27. SUB-SECT. 

D. <b). 

o 1. Under Maintenance Orders 

(Facilities for Enforcement) Act , 1923.] 
— A maintenance order waa made 
against one C. in England in 1908. A 
copy of the order, which was certified 
as a true copy by a person de- 
scribed as 44 clerk to the justices," 
was registered in N.S.W. in 1929. Pro- 
ceedings were taken in this State 
against O. in Aug. 1980, to enforce 
payment of arrears of maintenance, 
the greater portion of which was 
referable to the period prior to regis- 
tration. A sworn complaint by the 
original En yKfth complainant contained 
the only evidence of non-oompllanoe 
prior to the date of registration. Proof 
of the identity of C. with the person 
against whom the original order was 
made oontfe&ed In a similarity of 
names, evidence that O. had been 
concerned In maintenance proceedings 


In England, 8c evidence as to the nature 
of his occupation 8c bis request as to 
service of the process. An order was 
made that C. be imprisoned until the 
arrears of maintenance had been paid, 
& against that order a rule nisi for 

S rohibition had been granted : — Held : 

le sworn complaint was not a de- 
position within Maintenance Orders 
(Facilities for Enforcement) Act, 1923, 
s. 11, & could not be accepted as 
evidence of non-compliance \rith the 
order prior to the date of its registra- 
tion In N.S.W. — lie MoMastkr, Ex p . 
Cormack (1929), 47 N. S. W. W. N. 
148.tAUS. 


o 11 . — — Statute repealed & replaced.] 
—A maintenance order made under 
Wives* & Children’s Maintenance Sc 
Protection Act, R. S. M.» 1913, which 
was repealed by Wives* Sc Children’s 
Maintenance Act, 1936, can be the 
basis for the appointment of a reoeiver 
under sect. 26 (1) of the latter Act. — 
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Subs v. K.US8 (NO. 2), [1930] 3 

W. W. K. 637 ; 4 D. L. R. 781 ; 44 
Man. L. R. 372 ; 6 P. L. J. (Can.) 164. 
— CAN. 


o ill. Order for payment out of 

money paid under Pension Act.] — 
Money paid under the Pension Act 
loses its character of pension os soon 
as it reaches the pensioner’s hands, 
& accordingly is liable to an order for 
payment under Deserted Wivo’s Main- 
tenance Act. — Harrap e. Harrap 
(1930), 51 B. C. R. 219.— CAN. 

sg. Payment enforced as under order 
of affiliation —Construction in Ireland .] 
— In Married Women (Maintenance In 
case of Desertion) Act, 1886 (o. 62), 
s. 1 (1), the words 44 order of affilia- 
tion *’ must in Ireland be read os a 
reference to an order obtained by a 
Board of Guardians under Illegitimate 
Children (Ir.) Act, 1863. — The State 
(Bradley) v. DieTRipr Justice for 
Bray (1934), I. R. 355.— IR. 
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J.). — Peagram v. Peagram, [1920] 2 K. B. 
105 ; 95 L. J. K. B. 819 ; 135 L. T. 48 ; 90 
J. P. 130 ; 42 T. L. R. 530 ; 70 Sol. Jo. 
670 ; 28 Cox, C. C. 213, D. C. 

Annotation: — As to (1) Consd. Hague v. Hague, [1937] 2 
All E. R. 539. 

6233c. .] — A provisional order for 

maintenance of a wife resident in South 
Africa was made in a magistrate’s ct. in 
South Africa against her husband then 
domiciled & resident in England. The order 
came before a Metropolitan magistrate for 
confirmation, & he made an order confirm- 
ing it: — Held: (1) as desertion is a con- 
tinuing offence, there was evidence upon 
which the South African ct. could find that 
the wife was deserted in South Africa, 
although the commencement of the desertion 
had been elsewhere ; (2) it was open to the 
husband, on the application to confirm, to 
raise the question of the jurisdiction of the 
magistrates ct. in South Africa to make the 
provisional order, although that ground was 
not one of those enumerated in the statutory 
“ statement ” sent over by the South 
African ct. of the grounds upon which the 
application for maintenance might have been 
opposed by the husband if a party to the 
proceedings. Therefore, the ct. being satis- 
fied, on consideration of the South African 
.statutes, that the magistrate’s ct. had juris- 
diction, held that the Metropolitan magis- 
trate’s order confirming the provisional order 
was right . — Re Wheat, [1932] 2 K. B. 710 ; 
101 L. J. K. B. 720 ; 147 L. T. 437 ; 96 J. P. 
399 ; 48 T. L. R. 075 ; 30 L. G. R. 396 ; 29 
. Cox, C. C. 535, D. 0. 

Annotation: — As to (2) Consd. Hague v. Hague, [1937] 2 
All E. R. 539. 

6233d. .] — Applt. had since 1931 

resided in England. Bis wife, whom he 
had married in the same year, took the two 
children of the marriage to South Africa & 
resided there until in 1936 she obtained from 
the magistrate in Johannesburg a provisional 
order for maintenance against applt. The 
order came before a petty sessional ct. in 
England for confirmation pursuant to Main- 
tenance Orders (Facilities for Enforcement) 
Act, 1920 (c. 33), & the Union of South 
Africa Statutes, 1923, No. 15 (Maintenance 
Orders), & was duly confirmed. Upon appeal 
to a divisional ct. of the Probate, Divorce & 
Admiralty Division, the question was raised 
as to the jurisdiction of that ct. to hear the 
appeal : — Held : upon the construction of 
Maintenance Orders (Facilities for Enforce- 
ment) Act, 1920 (c. 33), s. 4 (7), the ct. had 
jurisdiction to hear the appeal. — H ague v. 
Hague, [1937] 2 All E. R. 539 ; 106 L. J. P. 
70; 157 L. T. 239; 101 J. P. 304; 53 
T. L. R. 641 ; 81 Sol. Jo. 379 ; 35 L. G. R. 
297 ; 30 Oox, 0. 0. 608, D. C. 

6236. After, this case add “ See , now , Criminal 
Justice Administration Act, 1914 (c. 58), 
8.32(1).” 

6241a. After this case add “ .] — 


See, now , Summary Jurisdiction (Separation 
& Maintenance) Act, 1925 (c. 51), s. 2 (2).” 

6242. Add, Annotations : — Distd. Pastre v. Pastre, 
[1930] P. 80 ; Mezger v. Mezger, [1937] P. 
19. Refd. Natbomy v. Natborny (1932), 96 
J. P. 351 ; Plunkett v. Plunkett, [1937] 3 
All E. R. 730. 

6242a. Foreign divorce.] — In 1935 

a maintenance order was made in a ct. of 
summary jurisdiction in England against M., 
a German Subject. In 1930 a decree of 
divorce was pronounced between M. & his 
wife in Germany. Both parties had sub- 
mitted to the jurisdiction of the ct. & the 
decree was pronounced on grounds that by 
insulting behaviour <fc incompatability of 
temper the wife had failed to fulfil her 
marriage obligations. M. then applied for a 
revocation of the maintenance order. The 
justices refused the application for the follow- 
ing reasons : (i) they considered that the 
fact that the marriage had been dissolved 
in Germany on grounds which would not be 
recognised in England was not a sufficient 
reason for them to discharge the order, & 
(ii) the wife’s financial position had not 
changed & was such that she required the 
maintenance payable under the order for her 
support, & the justices therefore exercised 
their discretion in her favour. The husband 
appealed : — Held : (L) the decree of the 

German ct. was valid & binding throughout 
the world & the justices were not concerned 
with the question whether the grounds of 
divorce were recognised in England ; (2) in 
the case of a foreign divorce where the parties 
could not make any application to the Divorce 
Ct. in England the continuance of the award 
of maintenance is not a judicial exercise of 
the magistrates’ discretion. 

Observations on procedure on proof of a 
decree of dissolution of marriage by a foreign 
ct. - — Mezger v. Mezger, [1937] P. 19 ; [1936] 
3 All E. R. 130 ; 106 L. J. P. 1 ; 155 L. T. 
491 ; 100 J. P. 475 ; 53 T. L. R. 18 ; 80 
Sol. Jo. 916 ; 34 L. G. It. 608 ; 30 Cox, 
C. C. 467. 

6242b. By consent of parties.] — Ebert 

v. Ebert (1930), 94 J. P. Jo. 56. 

6242c. Effect of — On right to recover arrears 

of maintenance.] — Outerbridgb v. Outer- 
bridge, No. 0230a, ante . 

6247. Add. Annotations: — As to (2) Consd. Shaw 
v. Shaw, [1939] P. 269. Generally , Refd. 
Jordan v. Jordan, [1939] P. 239. 

8250. Add, Annotations: — As to (1) Apld. Outer- 
bridge v. Outerbridge (1920), 90 J. P. 204. 
Refd. Peagram v. Peagram, [1926] 2 K. B. 165; 
As to (2) Refd. Knott v. Knott, [1935] P. 158. 

6250a. Necessity tor strict 

proof.] — In this case justices refused to dis- 
charge a maintenance order which they had 
made on the ground of the husband’s cruelty. 
The husband had applied for discharge of 
the order on the ground that since the order 
the wife had committed adultery. The 


PART XIII. SECT. 27, SUB-SECT. 6.— 
D. (o). 

d 1. Whether by divorce 

decree .] — The fact that a wife who has 
obtained an order for separation Sc 
maintenance under Wives' 8c Children's 


Maintenance & Protection Act, R.S.M., 
1913, subsequently obtains a divorce 
decree absolute does not affect her 
rights under Bald order. — Kuss v. 
Kuss, [1935] 2 W. W. R. 561 ; 4 
D. L. K. 77; 43 Man. L. R. 240; 5 
F. h. J. (Cam) 52 — CAN. 
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d ii. Return to cohabitation .] — 

A return to oohabitation does not of 
itself annul an order of a ct. of summary 
Jurisdiction to pay maintenance, which 
remains in foroe until discharged. — 
MoLacetlan v. MoLaohlan, [1935] 
S. A. S. R. 253. — AUS. 
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justices found that the husband conduced to 
his wife’s adultery by his failure to keep up 
payments under the order, & refused to 
discharge it. The husband appealed : — 
Held : the justices were not warranted on 
the facts in finding conduct conducing, 
which must be strictly proved & must be 
the direct cause of tne adultery. Appeal 
allowed & original order discharged. — 
Norris v. Norris (1930), 94 J. P. 79 : 28 
L. G. R. 137. 

6250b. — — .] — Observations upon the 

administration of the jurisdiction conferred 
on justices by Summary Jurisdiction (Married 
Women) Act, 1895 (c. 39), s. 7, as amended 
by ^ Summary Jurisdiction (Separation & 
Maintenance) Act, 1925 (c. 51), s. 2, to dis- 
charge a maintenance order on proof of the 
wife's adultery. — Broadbent v. Broadbent 
(1927), 43 T. L. R. 180, D. 0. 

Annotation Refd. Knott v. Knott, [1935] P. 158. 

6250c. Time for application.] — 

A complaint under Summary Jurisdiction 
(Married Women: Act, 1895 (c. 39), s. 7, that 
a married woman has committed adultery, 
is subject to the six months’ limitation im- 
posed by Summary Jurisdiction Act, 1848 
(c. 43), s. 11. 

A wife obtained an order for separation & 
an allowance in 1922. In 1920 justices pur- 
ported to discharge the order by reason of 
adultery of the wife found by them to have 
been committed in 1915 : — Held : the justices 
had exceeded their jurisdiction. — W aller v. 
Waller, [1927] P. 154 ; 90 L. J. P. 58 ; 130 
L. T. 542 ; 43 T. L. R. 285 ; 71 Sol. Jo. 
232 ; 28 Oox, O. C. 329, D. C. 

Annotations: — Folld. Mellars v. Medlars (1931), 145 L. T. 
550. Ezpld. & Distd. Natborny v. Natborny (1932), 90 
J. P. 351. Refd. Dutch v. Dutch (1928), 45 T. L. R. 33. 

6250d. .] — A husband, in 

seeking the rescission of a maintenance order 
on the ground of the wife’s subsequent 
adultery, must make his complaint within 
six months of the alleged act oi adultery, or 
within six months of his knowledge, or his 
means of acquiring the knowledge, of the 
alleged act. — Dutch v. Dutch (1928), 98 
L. J. P. 44 ; 140 L. T. 90 ; 92 J. P. 197 ; 45 
T. L. R. 33 ; 72 Sol. Jo. 790. 

Annotations: — Refd. Natborny v. Natborny (1932), 101 
L. J. P. 58 ; TeaU v. Teall, [1938] 3 All E. R. 349. 

6250e. .] — In this appeal from 

an order by magistrates the ct. took the point 
that, apart from the merits, the husband was 
out of time in applying for the revocation of 
a maintenance order made in Sept. 1904. 
The order was for 0s. The husband com- 
plained by summons towards the end of 1930 
that his wife, now aged 00 years, had com- 
mitted adultery with a man up to Mar. 1930, 
& claimed that the order be discharged. The 
wife’s defence was a denial of adultery with 
the man for whom she had acted as house- 
keeper till his death in 1929. The justices 
found that adultery had been committed, & 
revoked the order on Jan. 5, 1931. The wife 
appealed on the ground that it was contrary 
to the weight of evidence : — Held : on the 
evidence before the justices the wife ought 
not to have been found guilty of adultery, but 
apart from that the husband was out of time 
in applying for the discharge of the order of 
1904. The ground of the husband’s com- 
plaint occurred more than six months before 


he took proceedings, & therefore the justices 
had no jurisdiction to hear the summons. — 
Medlars v. Medlars (1931), 145 L. T. 560: 
95 J. p. 109 5/29 L. G. R. 603 ; 29 Cox, C. C. 
344, D. C. 

Annotation : — Consd. Natborny v. Natborny (1932), 96 J. P- 
351. 

62501. In Oct. 1924, a 

husband was ordered to pay his wife 30s. a 
week maintenance, subsequently reduced to 
20s., on the ground of desertion. In Apr. 
1931, he petitioned for divorce on the ground 
of his wife’s adultery in Aug. 1928. On 
Dec. 5, 1931, he was granted a decree nisi, 
the suit being undefended. The decree was 
made absolute in May, 1932. On Dec. 10, 
1931, the husband applied, under Summary 
Jurisdiction (Married) Women Act, 1895 
(c. 39), s. 7, for the discharge of the main 
tenance order of 1924 on the ground of fresh 
evidence, namely, the wife’s adultery in 
1928. The magistrate dismissed the sum- 
mons on the ground that the proceedings 
were out of time & that decision was affirmed 
by the Div. Ct. : — Held : the husband’s 
application for the discharge of the order 
might be made “ at any time ” ; it was not 
limited to the “ six calendar months ” re- 
ferred to in Summary Jurisdiction Act, 1848 
(c. 43), 8. 11, from the time when the matter 
of the complaint arose. The matter must 
therefore be sent back to the magistrate to 
deal with under the discretion left open to 
him under Summary Jurisdiction (Separation 
& Maintenance) Act, 1925 (c. 51), s. 2. — 
Natborny v. Natborny [1933] P. 1; 101 
L. J. P. 58 ; 147 L. T 252 ; 90 J. P. 351 ; 48 
T. L. R. 590 ; 30 L. G. R. 447 ; 29 Cox, 0. C. 
509, O. A. 

Annotation : — Refd. Teall v. Toall, [1938] 3 All E. It. 349. 

6250g. Particulars of adultery.] — 

A wife had obtained an order under Summary 
Jurisdiction (Separation & Maintenance) 
Acts, 1895 to 1925, that her husband should 
pay her 30s. a week by way of maintenance. 
The order did not contain a non -cohabitation 
clause. Subsequently the husband took out 
a summons asking that the order for main- 
tenance should be discharged, on the ground 
that the wife had committed adultery. The 
husband gave evidence that, since the date 
of the maintenance order, his wife had given 
birth to a child, & of non-access on his part. 
This was the only evidence of adultery. 
The justices found that the wife had committed 
adultery, <fc discharged the weekly order for 
maintenance : — Held : (1) the evidence of the 
husband of non-access to bastardise his child 
was not admissible, & the justices’ order dis* 
charging the maintenance order must be 
set aside ; (2) in proceedings under Summary 
Jurisdiction (Separation & Maintenance) Acts, 
1895 to 1925, if there is a charge of adultery, 
the act or acts of adultery should be specified 
with particulars, if possible, of the place where, 
the time when, <fc the name of the person with 
whom it is alleged the adultery has been 
committed. — B oston v. Boston (1928), 138 
D. T. 047 ; 92 J. P. 44 ; 20 L. G. R. 183. 

Annotations As to (1 ) Distd. Stewart w, Stewart (1932), 
90 J. P. M. Refd. Oldln* v. Olding, [1936] 3 All E. R. 
189. 

6251a. Right to re-open whole case.] — 

Thompson v . Thompson (1934), 78 Sol. Jo. 
820, D. C. 
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6251b. Undertaking by husband's parents to 

make allowance — Alteration of status of 
parties — Cesser of allowance.] — On an applica- 
tion by a husband- for a reduction of the 
amount of a maintenance order pursuant to 
Summary Jurisdiction (Married Women) 
Act, 1895 (c. 39), ss. 5 (c), 7, the parents of 
the husband undertook to pay a lump sum 
in settlement of arrears under the order & 
to pay maintenance at a reduced rate. An 
order was drawn up in these terms, the 
parents giving their undertaking to the 
summary jurisdiction ct. On a subsequent 
application by the husband for further 
reduction on the grounds of reduced means & 
that a decree absolute of divorce had been 
pronounced dissolving the marriage of the 
husband Sc wife, the ct. of summary juris- 
diction found that there was no reason to 
justify a further alteration of the order, 
although it was stated that the parents of 
the husband had refused to pay. On appeal 
it was held by the Divisional Ct. that these 
circumstances did not suffice to justify a 
reduction. Since Bragg v. Bragg , [1925] P. 
20, ft is plain that dissolution of marriage 
does not have the effect of discharging an 
order for maintenance. If & when in such 
a case it is decided by a ct. of competent 
jurisdiction that the undertaking of third 
.parties is not enforceable & that there are no 
means of compelling them tc put the husband 
in funds to pay the maintenance ordered, it is 
open to the husband to allege before the ct. 
of summary jurisdiction that there is fresh 
evidence entitling him to a reduction of the 
order, but so long as the undertaking is not 
shown to be unenforceable its existence is 
plainly a circumstance that the ct. of sum- 
mary jurisdiction can take into account in 
assessing the means of the husband to pay. — 
Plunkett v. Plunkett, [1937] P. 208 ; 
[1937] 3 All E. R. 736 ; 106 L. J. P. 104 ; 157 
L. T. 367 ; 101 J. P. 508 ; 53 T. L. R. 967 ; 
81 Sol. Jo. 687 ; 35 L. G. R. 491 ; 30 Cox, 
C. C. 616. 

6251o. Revival of order.] — (1) A separation order 

f ranted to a wife, & made under Summary 
urisdiction (Married Women) Act, 1895 
(c. 39), s. 5, upon cause bein^ shown upon 
fresh evidence to the satisfaction of the ct., 
if the order has been discharged by the 
justices, may be revived by them under 
Criminal Justice Administration Act, 1914 
(c. 68), s. 30 (3). (2) A finding of adultery 

against a wife by justices is not conclusive, 
whereas a subsequent finding by a judge of 
the High Ct., that the adultery alleged was 
not committed, is conclusive. Such a finding 
by a judge of the High Ct, is a new fact, & 
the nature of his finding is also a new fact, 
Sc both these facts are “ fresh evidence ” 
within the statutes. — Pratt v. Pratt (1927), 
96 L. J. P. 123 ; 137 L. T. 491 ; 43 T. L. R. 
523 ; 71 Sol. Jo. 433 ; 28 Cox, C. C. 413. 
Annotation .'-*A8 to (2) Reid. Knott v. Knott, [1935] P. 158. 

6252. Add. Annotations: — Refd. Colchester v. 
Peck (1926), 135 L. T. 32 ; R. t>. Oopestake, 
Ex p. Wilkinson (1926), 90 J. P. 191. 

6255. Add, Annotations: — Refd. Colchester v. 


Peok, [1926] 2 K. B. 366 ; R. v. Oopestake, 
Ex p, Wilkinson, [1927] 1 K. B. 468. 

6255a. .J— -Pratt v . Pratt, No. 6251c, 

ante . 

6255b. .] — Where the justices had made 

a maintenance order on a wife's complaint 
that her husband had wilfully neglected to 
maintain her, Sc thereafter revoked the order 
on the husband’s application, in view of his 
claim that he had undertaken to provide a 
home for her but she had refused to return ; 
the wife appealed. It was submitted on her 
behalf that there was no cause shown on 
fresh evidence for the revocation of the main- 
tenance order : — Held : it appearing from the 
correspondence which had passed since the 
maintenance order that the husband had 
offered to maintain her if she returned, Sc 
there being no evidence that the offer was not 
made bond fide , there was fresh evidence upon 
which the justices could act Sc the order was 
rightly revoked. — K ay v. Kay (1931), 96 

J. P. 86 ; 29 L. G. R. 215, D. 0. 

6255c. .] — At the hearing of a wife’s 

summons for desertion the husband charged 

* his wife with adultery & gave evidence in 
support thereof. The justices made a main- 
tenance order. Two months later the justices 
revoked the order on the application of the 
husband raising the same case of adultery Sc 
adducing additional evidence in support of 
the charge : — Held : it was open to the 
husband to call the evidence at the hearing 
of his wife’s summons which was afterwards 
given on his application to revoke. It was 
not fresh evidence & the appeal must be 
allowed. There would be no limit in the 
Divorce Ct. to the number of fresh trials if the 
evidence in this case was held to be fresh 
evidence. — Cross v. Cross (1931), 95 J. P. 
80 ; 29 L. G. R. 276, D. C. 

6271. Add. Annotations : — Refd. Mart v . Mart, 
[1920] P. 24; Stafford v. Kidd, [1937] 1 

K. B. 395. 

6272. Add. Annotation : — Distd. Peagram v. Pea- 
gram, [1926] 2 K. B. 165. 

6275a. Order made in Dominion.] — P ea- 

gram v. Peagram, No. 6233b, ante. 

6280a. Time for appeal — Extension of time — 
Principles applicable.] — On June 10, 1938, the 
Croydon justices found that applt. had 
deserted his wife. During the following three 
months he negotiated with his wife, & 
endeavoured to induce her to return to him. 
He then changed his legal advisers, & the 
matter was reconsidered by his new advisers. 
On Jan. 0, 1939, an appeal was entered against 
the decision of the justices. On an applica- 
tion for leave to appeal out of time, it was 
contended for apct. (i) that he had never been 
in default with his payments, so that resp. 
would be no worse off if the appeal were 
heard out of time. Sc (ii) that, before the 
summons was heard, he had intimated to his 
legal advisers his intention of appealing : — 
Held : the ct. must exercise judicially its 
discretion to extend the time for appealing 
Sc will not grant such an indulgence unless an 
applt. can show that there is something 


PART XIII, SECT. 27, SUB-SECT. 7.— 

B. 

*k. Dismissal of claim to money 
attached in favour of wife .}— Money wu 


attached in favour of a wife, under 
Deserted Wives’ Maintenance Act, 
s. 11. A third party claimed the 
moneys, & on his application beinff 
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refused he appealed to the county ct, 
— Held : It had no jurisdiction to hear 
the appeal. — Q bafkus v. Qoukbs 
(1932), 46 B. O. R. 417. — OAK. 
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entitling him to it. The present applt. 
had failed to do this, because he had 
attempted to establish his rights by means 
other than appealing, & only when such other 
means failed did he attempt to appeal. — 
Finding v. Finding, [1939 1 2 A13 E. R. 173 ; 
83 Sol. Jo. 330, D. C. 

6282a. Error by Justices.] — Where a bench 

of justices reduced a maintenance order of 
26s. a week to 2s. 6 d. a week, the wife 
appealed, & it was held that this had been an 
error, & effect should be given to the justices’ 
intention to make an order for 10s. a week. — 
Pheasey v. Pheasey (1932), 96 J. P. 93 ; 30 
L. G. R. 100, D. C. 

6283a. .] — Pearce v. Pearce, No. 0192a, 

ante . 

6283b. By consent.] — Donkin v. Donkin, 

No. 6165a, ante . 

6286a. .]— Jones (A.) v. Jones (D. L.), 

No. 6137a, ante. 

6286b. To rescind order — Dismissing summons.] — 
Burton v. Burton, No. 6128b, ante. 

6286c. Discharging order for maintenance.] — 

Where an application was made by a husband 
for the discharge of a maintenance order 
made by the magistrates on the ground of 
the wife’s alleged adultery since the order, 
& the magistrates found that adultery had 
been committed & discharged the order, the 
Div. Ct. held on appeal that there was no 
evidence on which adultery could have been 
found. Order for discharge rescinded. — 
Gibbons v. Gibbons (1932), 147 L. T. 200 ; 
96 J. P. 247 ; 29 Cox, C. C. 496, D. 0. 


6286d. To remit to justices — For determination of 
question of oner to return to husband.] — 

Where a wife summoned her husband on the 
ground of desertion & the summons was dis- 
missed, & shd afterwards summoned him for 
alleged wilful neglect to maintain her, & the 
magistrates made a maintenance order, the 
husband appealed, principally on the ground 
that in coming to their decision the 
magistrates had considered matters already 
decided in his favour. The Div. Ct. remitted 
the case to the magistrates for consideration 
of the question whether since the dismissal 
of the first summons the wife had made a 
bond fide offer to return to the husband. — 
Grubb v. Grubb (1934), 160 L. T. 420 ; 98 
J. P. 99 ; 60 T. L. R. 221 ; 78 Sol. Jo. 130 ; 
32 L. G. R. 144 ; 30 Cox, 0. C. 78, D. C. 

6299. Add. Annotation : — Consd. Re Thomsett, 
Thomsett v. Thomsett, [1936] 3 All E. R. 
049. 

6300. Add. Annotations : — Dlstd. Fletcher v. 
Fletcher, [1928] P. 20. Consd. Re Thomsett, 
Thomsett v. Thomsett, [1930] 3 All E. R. 
619. 

6300a. Wife’s appeal.] — A wife who has 

failed in her application before justices for a 
maintenance order on the ground of her 
husband’s desertion, is not entitled to an 
order against her husband for security of the 
costs of her appeal against the justices’ 
decision. — Fletcher v. Fletcher, [1928] P. 
• 20 ; 97 L. J. P. 1 ; 138 L. T. 135 ; 91 J. P. 208 ; 

44 T. L. R. 13 ; 71 Sol. Jo. 840. 

Annotation : — Consd. Re Thomsett, Thomsett v. Thomsett, 
[1936] 3 All E. K. 649. 
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INCOME TAX. 

Part I. — Administration. 


la. Of division In which party resident — 

Jurisdiction to assess after removal of party 
to new division.] — Kelly v. Rogers, No. 
568a, post . 

Sub-sect. 1. — In General (Vol. XXVIII., p. 5). 
Add the following case : — 

9a. Delivery of lists by person in receipt of income 
belonging to others — Duty of bank.] — A bank 
is liable under 1918 Act, s. 103, to render 
returns of untaxed interest received on 
Govt, securities belonging to customers 


but registered in the bank’s name. — A.-G. v . 
National Provincial Bank, Ltd. (1928), 
44 T. L. B. 701 ; 14 Tax Cas. 111. 

9b. Right to pay tax before assessment.] — It is 
not necessary in all cases, in order to enable 
the Crown to receive tax money that there 
should be an assessment actually served of 
the sum which is ultimately paid. — Cocker- 
line (W. n.) & Co. v. Inland Revenue 
Comrs. (1930), 144 L. T. 84 ; 47 T. L. R. 
13, C. A. 

10. Add. Annotation : — Refd. Pickford v. Quirke, 
Pickford v. I. R. Comrs. (1927), 138 L.T. 500. 


Part II. — Schedule A. 


Note. — The property in Sched. A., No. II., 
was transferred to Sched. D., Case III., and 
the property in Sched. A., No. III. was trans- 
ferred to Sched. D., Case 1., by Finance Act, 
1926 (c. 22), s. 28, Sched. III. 

Sect. 1.— APPLICATION OF SCHEDULE (Vol. 

XXVIII., p. 6). 

11a. General rule.] — (1) Income tax under 
Schedule A., as under every other Schedule, 
is assessed on profits & gains, & the test 
in regard to liability to tax under Schedule A. 
is not whether the person taxed had an 
independent ownership of the property, but 
whether he had profits & gains in respect of 
his occupation. 

(2) A person who by a will is given a right 
of residence in a house rent free so long as 
he wishes, & who is in residence during the 
year of assessment, is assessable to income 
tax for that year under Schedule A. in respect 
of his beneficial occupation ; & the amount 
at which he is assessed must be included in 
a return of the total income for super tax 
purposes in the following year. 

(3) When the right of residence is given to 
two persons jointly, it is for the Special Comrs. 
to fix the proportion of the total assessment 
applicable to each person, &, when such a 
finding has been made, it should be accepted 
in any higher ct. — Shanks v . Inland 
Revenue Comrs., [1929] 1 K. B. 342 ; 98 
L. J. K. B. 341 ; 140 L. T. 157 ; 73 Sol. Jo. 
76 ; 45 T. L. R. 28 ; 14 Tax Cas. 249, C. A. 

Annotations : — As to (2) Consd. Sutton v. Inland Revenue 

Comrs. (1929), 45 T. L. R. 565. Apprvd. I. U. Comrs. v. 

Miller, [19301 A. C. 222. 

12. Add. Annotations : — As to (2) Consd. Golden 
Horse Shoe (New), Ltd. v. Thurgood, [1933] 
1 K. B. 548. Refd. Birmingham Corpn. v. 
Barnes, [1934] 1 K. B. 484. 


13. Add. Annotations : — As to (l) Apld. Hughes 
v. British Burmah Petroleum Co. (1932), 17 
Tax Cas. 280. Consd. Golden Horse Shoe 
(New), Ltd. v. Thurgood, [1933] 1 K. B. 548. 
Generally , Refd. Gleuboig Union Fireclay 
Co. v. I. R. Comrs. (1922), 12 Tax Cas. 427 ; 
Naval Colliery Co. (1897), Ltd. v. I. R. Comrs. 
(1928), 138 L. T. 593; Ormond Investment 
Co. v. Betts, [1928] A. C. 143; Shingler v. 
Williams & Sons (1933), 118 L. T. 474. 

15. Add. Annotations : — As to ( 1 ) Consd. Shanks v. 
I. Ii. Comrs., [1929] 1 K. B. 342. Refd. 
Bertram v. Wightmau, [1936] 2 All E. R. 
487 ; Mitcham Golf Course Trustees v. 
Ereaut, [1937] 3 All E. R. 450. As to (2) 
Refd. Miller (Lady) v. I. R. Comrs. (1930), 15 
Tax Cas. 25. 

lg a . House & grounds vacated.] — Applt. was 

assessed under Sched s. A. & B. in respect 
of some 40 acres of land, consisting of lawns, 
gardens, drives, pathways, woods & shrub- 
beries surrounding a house of which he was 
the owner. The property was vacated by 
applt. on Dec. 2, 1933, <fc since that date 
had been unoccupied. The proportion of 
tax charged in respect of the house & build- 
ings had been discharged under Sched. A., 
No. VII., r. 4. The Comrs. hold that applt. 
was properly chargeable as being the person 
who was the occupier of the property within 
the Income Tax Acts, & that the property 
was assessable to income tax whether or not 
the occupier chose to exercise his rights of 
occupation : — Held : the Comrs. were right. 
To hold, as applt. contended, that the words 
“ having the use of any lands or tenements ” 
in Sched. A., No. VII., r. 2, meant “ actually 
using the lands ” resulted in an apparent 
conflict between rule 4 and rules 1 & 2. That 
conflict could not have been intended & could 


PART I. SECT. 1, SUB-SECT. 2. 
b j Assessment in default of re- 

turn — Indian Income Tax Act, 1922.] 
— Income Tax Comb., United & Cen- 
tral Provinces v. Bad rid as Ramrai 
SHOP (1937), 81 Sol. Jo. 235, P. C.— 


END. 


PART 1. SECT. 2, SUB-SECT. 1. 
•p. Consolidated returns by company 
— Validity .}— Prior to the enactment 
of sub-sect. (3) of sect. 35 of Income 


l 


War Tax Act by 23 & 24 Geo. 5. 
o. i I , h. 13, the Minister had no power 
to allow the filing 1 of consolidated 
returns. — Western Vineoars, Ltd. v. 
Minister or National Revenue, 
[1938] S. C. R. 3U. — CAN. 
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be disposed of by giving to the words in 
rule 2 the meaning “ entitled to the beneficial 
use of any lands or tenements.” The con- 
tention that “ occupation ” had the same 
meaning in the Income Tax Acts as in the 
law of rating was not supported by the 
dictum of Scrutton, L.J., in Back v. Daniels , ■ 

[1925] 1 K. B. 526, relied on by applt. The ‘ 
difference between the law of rating Sc the 
income tax law was that the Statute of 
Elizabeth contained no definition of “ oc- 
cupier,” & therefore occupation had to be 
treated as a question of fact, whereas in 
Income Tax Act, r. 2, provided that a certain 
person should be deemed to be the occupier 
although he did not occupy the lands in fact. 
But since the assessment on the lands was 
in the same amount as when they were 
occupied with the house, the case must be 
remitted to the Comrs. for them to ascertain 
the annual value of the lands apart from the 
house. — Bertram v. Wightman, [1936] 2 

K. B. 521 ; [1936] 2 All E. R. 487 ; 105 

L. J. K. B. 784 ; 155 L. T. 412 ; 52 T. L. B. 
570 ; 80 Sol. Jo. 721 ; 20 Tax Cas. 411. 

16b. Factory — Process machinery connected to 
freehold.] — Besp. co. owned & occupied the 
premises at which it carried on the business 
of soap manufacturers. The premises con- 
tained plant Sc machinery, of which part 
* consisted of process machinery, i.e. t plant & 
machinery used for the pur| uses of the manu- 
facturing operations Sc trade processes. 
The assessments on the co.’s premises for 
each of the years from 1923-24 to 1930-31 
inclusive were based on the 1923 valuation for 
rating purposes, which took into account the 
value of all plant & machinery in the factory, 
including the process machinery. Bating & 
Valuation Act, 1925 (c. 90), altered the basis 
of assessment for rating purposes by ex- 
cluding therefrom the value of process 
machinery, & the annual value of the premises 
for rating purposes was computed accord- 
ingly as from 1929. The annual value so 
computed was adopted as the annual value 
for purposes of income tax, Sched. A., for 
the year 1931-32, being a year of re-assess- 
ment under Finance Act, 1930 (c. 28), s. 27. 

On appeal the co. contended (i) that annual 
value m No. I of Sched. A., had the same 
meaning as annual value in Parochial Assess- 
ments Act, 1836 (c. 96), s. 1, which had been 
held, in offect, to include pivcess machinery, 

(ii) that while Bating & Valuation Act, 1925 
(c. 90), had altered the meaning of annual 
value for rating purposes by excluding process 
machinery, no corresponding alteration had 
been made in the meaning of annual value 
under Income Tax Act, 1918, & (iii) that the 

’ assessment on its premises should accordingly 
be increased to include the process mach- 
inery. Tlie General Comrs. found that the 
whole of the process machinery was definitely 
attached in one way or another to the free- 
hold, Sc decided that the value thereof must 
be included in the Sched. A. assessment : — 
Held : without deciding the point raised in 
the co.’s contentions, the General Comrs. 


had found that the process machinery was so 
annexed to the freehold or realty as to form 
art of the hereditament to be valued for 
ched. A. purposes & in so finding they had 
made no error of law. — Crawford v. Hudson 
(B. S.), Ltd. (1935), 19 Tax Cas. 434. 

Insurance premium.] — The lease of 

premises, of which applt. co. was the lessor, 
provided that the rent should be (for the 
year 1936-7) £104 per annum , Sc that the 
lessee should pay “ a yearly sum by way of 
further rent equal to the amount of an insur- 
ance premium paid by the lessor.” The 
insurance premium amounted to £1 per 
annum Sc the annual value of the premises for 
income tax was assessed at £105 (gross). The 
Comrs. confirmed the assessment Sc the co. 
appealed, contending that the premium did not 
affect the annual value for purposes of tax, 
Sc that the assessment should have been £104 
only : — Held : dismissing the appeal, since 
the lease referred to the premiums as rent, 
the Comrs. were entitled to take the premiums 
into account in arriving at the annual value, 
based on the rack rent within Sched. A, 
No. I., Buie 1 (2), Sc, since Sched. A, No. V., 
Buie 8, deals expressly with the cost of insur- 
ance as a ground for claiming repayment of 
tax, the cost of insurance is also by implica- 
tion included in the deductions allowed under 
No. V., Buie 7, &, if a landlord is entitled to 
deduct from the gross annual value a sum 
in respect of insurance, the gross annual 
value must include provision for insurance. — 
House & Property Investment Co., Ltd. 
v. Kneen, [1938] 2 K. B. 274 ; [19381 2 All 
E. B. 514 ; 107 L. J. K. B. 617 ; 159 L. T. 
309 ; 54 T. L. B. 696 ; 21 Tax Cas. 740. 

24a. Right of residence given to more than one 
person.] — Shanks v. Inland Revenue 
Comrs., No. 11a, ante. 

25. Add. Annotation : — As to (2) Refd. House 
Property & Investment Trust, Ltd. v. Kneen, 
[1938] 2 K. B. 274. 

25a. Annual value — House let In apartments.]— 
Where a house or tenement is let in different 
apartments or tenements & occupied by two 
or more persons severally, the annual value, 
under 1918 Act, Schedule A., No. VII., 
r. 8 (c), is the aggregate of the hypothetical 
rack rents of the separate tenements, & not 
a hypothetical rack rent for the whole payable 
by one who would then sublet its separate 
tenements for the sake of profit. — Williams 
v. Sanders, [1927] 2 K. B. 498 ; 96 L. J. K. B. 
912; 137 L. T. 820; 43 T. L. R. 663; 11 
Tax Cas. 673. 

Annotation Refd. Embleton v. Norwich Union Life Insce. 
Soo., Norwich Union Life Insce. Soc. v. Embleton (1927), 
11 Tax Cas. 681 ; Lyons v. Collins, [1936] 2 All E. K. 292. 

25b. Blocks of fiats.] — Certain premises con- 

sisted of a number of blocks or Buildings, 
each containing a number of self-contained 
flats which had separate entrance doors 
from the public staircase. The rents pay- 
able by the tenants included the payment 
of rates Sc taxes Sc the maintenance, lighting 
Sc cleaning of staircases Sc the performance 


PART II. SECT, 2. SUB-SECT. 1. 

26 ii. .} — The Finanoe 

Acts contain in eaoh year, exoept in 
years of revaluation, a provision that 
the annual value of property which 
has been adopted for the purpose of 


income tax under Sched. A. for one 
year shall be taken as the annual value 
of that property for the same purpose 
for the next year : — Held : this pro- 
vision does not preclude an increase 
in the assessment or an additional first 

2 


assessment under Inoome Tax Act, 
1918, a. 125, where the original assess- 
ment is found not to have Included the 
whole annual value.— Inland Rkvknuk 
Combs. ». Dickson, [1928] S, C. (Cfc. 
of Bess.) 752.— SCOT. 
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of various other services by the landlord : — 
Held: (1) in accordance with 1918 Act, 
Schedule A., No. VII., r. 8 (c), one assessment 
must be made in respect of each block or 
building, & not a separate assessment in 
respect of each flat ; (2) the allowance for 
repairs must also be made in respect of each 
building in accordance with Schedule A., 
No. V., r. 7 ; (3) the premises not being let 
at rack rent, in estimating the annual value 
the payments made by the owner for rates, 
etc., in the preceding year were to be 
excluded, as provided oy Schedule A., 
No. IV., r. 1 . — Norwich Union Life 
Insurance Society v. Bmbleton, Embleton 
v . Norwich Union Life Insurance Society 
(1927), 137 L. T. 415 ; 11 Tax Cas. 081. 


Annotations : — As to (2) Folld. Towle v. Improved Industrial 
Dwellings Co. (1930), 46 T. L. R. 400. GeneraUv, Reid. 
Williams v. Sanders, [1927] 2 K. B. 498. Reid. Cadbury 
Bros., Ltd. v. Sinclair, [1934] 2 K. B. 389. 


25c. .] — A block of buildings within the 

Metropolitan area comprising between fifty 
& sixty self-contained flats was assessed to 
income tax, Sched. A., for the year 1926-27, 
by eight assessments, the assessments being 
made on the basis that each group of flats 
approached from the street by a separate 
entrance was assessable in one sum by one 
assessment under Rule 8 (c), No. VII., 
Sched. A. A separate valuation had been 
made for each flat under Valuation (Metro- 
polis) Act, 1869 (c. 07), <fc had been included 
in the valuation list which came into force 
on Apr. 0, 1920. The amounts of the 
“ group ” assessments were arrived at by 
adding together the valuation list valuations 
of the separate flats in the group — Held : 
in the Ct. of Appeal, that the assessments 
were rightly made. — Towle v. Improved 
Industrial Dwellings Co., Ltd., [1931] 1 

K. B. 263 ; 100 L. J. K. B. 37 ; 144 L. T. 
281 ; 95 J. P. 51 ; 47 T. L. R. 74 ; 29 

L. G. R. 41 ; 17 Tax Cas. 231, C. A. 

Annotation : — Gonad. Johnstone v. Consolidated London 
Properties, Ltd. (1932), 17 Tax Cas. 231. 


25d. .1 — The owners of a building com- 

prising eight residential flats & rooms for 
a porter appealed against eight assessments 
made under Sched. A., in respect of the flats, 
on the ground that they were entitled to 
allowances under Sched. A., No. V., r. 7 (1) (6), 
as amended by Finance Act, 1923 (c. 14), s. 28. 
The property was within the area to which 
Valuation (Metropolis) Act, 1869 (c. 67), 
applied, & in the valuation list in force during 
the tax year in question the gross value of 
each flat was shown separately, & the assess- 
ments complained of were in amounts corre- 
sponding to such gross values. All the flats 
were self-contained & had separate front 
doors abutting on to a common staircase 
inside the building, & there was one entrance 
to the street giving access to the whole 
building. Each flat was let to a separate 
tenant at a rent which included the rates 
& the cost of lighting & cleaning the common 
staircase & entrance & of providing a porter, 
with the result that the rents paid by the 
tenants largely exceeded the gross values 
contained in the valuation list. During the 


year of assessment the amount of the total 
rents payable under the leases was admitted, 
but the owners refused to give the particulars 
necessary to arrive at any outgoings, which 
should by law be deducted in’ making the 
assessment. The owners contended (a) that 
the gross assessments in the valuation list 
were conclusive for the purpose of income 
tax under Valuation (Metropolis) Act, 1869 
(c. 67), during the quinquennial period in 
question & that the actual outgoings during 
any specific year forming part of that period 
were irrelevant ; (6) that under r. 7 of 

Sched. A., No. V., as amended by Finance 
Act, 1923 (c. 14), s. 28, they were entitled to 
the appropriate allowances from the gross 
Sched. A. assessments set out in para. 3 of 
that rule for the purpose of collection. The 
Crown contended (a) that under Sched. A., 
No. VII., r. 8 (c), the whole house was the 
unit of assessment Sc assessable in one sum, 
namely, the total amount of the gross values 
of the eight flats & the porter’s rooms ; 
(6) that, on the figures before the Comrs., 
the claim to reduction failed, since under 
Sched. A., No. V., r. 7 (2), as amended by 
Finance Act, 1923 (c. 14), s. 28, there was no 
title to the reduction claimed where the 
amount of the assessment was less than the 
rent by a sum greater than the authorised 
reduction which would be allowable if the 
assessment were on the amount of the rent 
after deducting from such rent any outgoing 
which should by law be deducted in making 
the assessment. The Comrs. were of opinion 
that the income tax assessments should follow 
the assessments as fixed under Valuation 
(Metropolis) Act, 1869 (c. 07), & therefrom 
the appropriate deductions allowed for repairs 
in the case of each flat, & they reduced the 
assessments in accordance with para. 3 
of r. 7 : — Held: (I) it was incompetent to 
the Crown to raise their first contention, as 
1918 Act gave the Crown no right of appeal 
against an assessment ; (2) if the tax-payer 
was to make good his claim to reduction, 
inquiry must be made as to outgoings, Sc 
the case should be remitted to the comrs. to 
determine what reduction, if any, should be 
allowed on the basis that the outgoings 
referred to in para. 2 of r. 7 were to be ascer- 
tained separately as to each flat & as to each 
year of assessment. — Consolidated London 
Properties, Ltd. v. Johnstone, [1932] 
A. C. 351 ; 101 L. J. K. B. 224 ; 146 L. T. 
429 ; 96 J. P. 134 ; 48 T. L. R. 229 ; 30 
L. G. R. 133 ; 17 Tax Cas. 231, H. L. 

25e. Premium paid for lease.] — Held : the 

comrs. were entitled, in determining the 
annual value of premises, the lease of which 
had been assigned to applt., to take into 
account the premium originally paid by the 
assignor for the lease, plus interest thereon. 
Davies v. Abbott (1927), 11 Tax Cas. 675, 
C. A. 

25f. — - Rack rent — Question of fact.] — Applt. 
obtained in 1931 the renewal of a lease of 
premises for a term of fourteen years from 
Dec. 25, 1929, the date on which the earlier 
lease expired. The rent reserved under the 


25 iH. Apartment suites .) — 

Where a large dwelling-house was con- 
verted into a number of unfurnished 
apartment suites :—Held : the proper 


method of arriving at the annual 
value of the house for the purpose of 
Sched. A. was to take the aggregate 
rack-rental values of the separate 

3 


.partmeut suites.— Stevenson v. I. R. 
Jomks. ; Thompson v. I. R. Ooum 
1035 ] S. C. 788 ; 20 Tax Gas. 303.— 
GOT. 
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new lease was £380 &, in addition, applt. 
became liable for payment of rates, taxes, 
etc., So for the cost of all repairs (including 
specified dilapidations), fire insurance, etc. 
Parts of the property were sub-let as offices, 
singly or in suites, So self-contained flats. 
The rents received by applt. from sub-letting 
were not disclosed by him to the General 
Oomrs. On appeal against an assessment 
made on the property under Sched. A. for 
the year 1931-32, applt. contended that the 
rent reserved under the lease was in excess 
of the rack rental of the property. A 
member of the Valuation Office of the Inland 
Revenue gave evidence at the appeal that, 
in his opinion, the rent at which the property 
was worth to be let by the year was £070. 
The General Comrs. decided that the rent 
reserved under the lease was not a rack 
rental So fixed the assessment at £070 : — 
Held : no question of law for the decision 
of the ct. was disclosed. — Olley v. Brown 
(1933), 17 Tax Cas. 477. 

25g. Gross value — Whether property Included in 
valuation list — Property in occupation of 
Crown — Computed annual value entered as 
ratable value in valuation list.] — Lewis v. 
Elgy (1927), 11 Tax Cas. 723. 

25h. Whether conclusive against Crown.] — 

Consolidated London Properties, Ltd. v. 
Johnstone, No. 25d, ante. 

28. Add. Annotations : — Const . Elliott v. Burn, 
[1934] 1 K. B. 109 ; Solomon v . I. R. Comrs. 
(1934), 18 Tax Cas. 227. Distd. Stewart v. 
Normanby Estate Co. (1933), 18 Tax Cas. 
244 ; Bertram v. Wightman, [1930] 2 All 
E. R. 487. Refd. Fry v. Salisbury House 
Estate, Ltd., Jones v. City of London Real 
Property Co., [1930] A. C. 432 ; Kemp v. 
Evans (1935), 20 Tax Cas. 14. 

28a. .] — Reap. co. owned a number 

of mines of ironstone, etc., which it leased to 
various cos., reserving a fixed rent So royalties. 
All the mines in respect of which rents So 
royalties were received by resp. co. were 
being worked by the lessees. The lessees, 
on paying the rents So royalties to the co., 
in each case deducted income tax at the 
standard rate in force from the full amount 
of the rent or royalty paid. Assessments 
were made on resp. co. for 1927-28 So 
1928-29 under Case III. of Sched. D. in 
respect of rents So royalties receivable with- 
out deduction of tax, on the footing that the 
lessees were entitled to deduct tax only to 
the extent to which they themselves had 
suffered tax under No. III. of Sched. A., as 
transferred to Sched. D. The co., on appeal, 
contended ( inter alia) (a) that the mines 
were in the actual occupation of the respective 
lessees So that the rents So royalties payable 
by them were liable to deduction of tax under 
rule 1, No. VIII. of Sched. A., or, alter- 
natively, under rule 5, No. III. of Sched. A. ; 
(b) that the co. could not be assessed under 
rule 7 of No. II. of Sched. A. (now transferred 
to Case III., Sched. D.). The Special 
Comrs. decided that the rents So royalties 


were subject to deduction of tax under 
rule 1 of No. VIII. of Sched. A. & were 
therefore not within rule 7 of No. II. of 
Sched. A. : — Held : the rents So royalties 
could not be made the subject of assessment 
under rule 7 of No. II., Sched. A. — Stewart 
v. Normanby Estate Co., Ltd. (1933), 18 
Tax Cas. 244. 

28b. Sale of slag deposited in field.] — S hingler 
v. Williams (P.) So Sons, No. 119b, post. 

28c. Payment by mineral owner for liberty to 
withdraw support.] — Resps. were the owners 
of the surface of land which they leased at 
a rack rent of £290. The minerals under the 
land were owned So worked by a colliery co. 
By an agreement dated Dec. 21, 1922, 
resps. in consideration of annual payments 
granted liberty to the colliery co. to with- 
draw support from the land in working the 
minerals. The tenant of the surface was 
assessed on the rack rent to income tax under 
Sched. A. The A.-G. claimed that income 
tax was payable under the words “ in the 
case of all other profits not before enumerated 

• . . . arising from lands, tenements, heredita- 

ments . . . not being in the actual possession 
or occupation of the person to be charged ” 
in rule 7 of General Rule, No. II. to Sched. A. 
by resps. on the annual payments : — Held : 
the annual payment, as it arose from the right 
of support which resps. had to their land, was 
a payment incident to the larfd itself, & 
therefore arose from the ownership of the 
land itself & would not fall within rule 7 of 
No. II. to Sched. A., but within No. I., 
& would be covered by the assessment on the 
annual value under No. I. It followed on the 
authority of Fry v. Salisbury House Estates , 
that the Crown’s alternative claim under 
Sched. D. also failed. — Elliott v. Burn, 
[1935] A. C. 84 ; 103 L. J. K. B. 578 ; 151 
L. T. 520 ; 50 T. L. R. 550 ; 78 Sol. Jo. 550 \ 
18 Tax Cas. 595, H. L. 

Annotations : — Consd. S owartr. Normanby Estate Co., Ltd. 
(1933), 18 Tax Cas. 244. Distd. I. R. Comrs. v. New 
Sharlston Collieries Co., [1937] 1 K. B. 583. Reid. I. R. 
Comrs. v. New Sharlston Collieries, [1936] 1 All E. R. 802. 

29. Add. Annotation : — Refd. Glenboig Union 
Fireclay Co. v. I. R. Comrs. (1922), 12 Tax 
Cas. 427. 

36a. .] — Resp. board, which was con- 

stituted for the regulation So improvement 
of the navigation of the upper portion of a 
firth, was authorised to levy shipping dues, 
So these dues were its sole revenue : — Held : 
as the dues did not arise from “ property in 
lands, tenements, hereditaments, « herit 
ages,” the board was not liable to be assessed 
in respect of them to income tax under 
1918 Act, Schedule A., No. III., r. 3.— 
Inland Revenue Comrb. v. Forth Con- 
servancy Board, [1929] A. C.*213; 98 
L. J. P. C. 34 ; 140 L. T. 251 ; 93 J. P. 97 ; 
45 T. L. R. 83 ; 27 L. G. R. 107 ; 14 Tax 
Cas. 709, H. L. 

Annotations : — Consd. Elliott v. Burn, [1934] 1 K. B. 109. 
Reid. Forth Conservancy Board v. I. R, Comrs., [1931] 
A. C. 540 ; Nicoll v. Austin (1935), 19 Tax Cas. 531. 
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sa. Conservancy board .) — A con* 
eervancy board was established by 
statute to keep a river in a navigable 
condition & to control the navigation 
therein. Wide powers were vested 
in it to enable it to oarry out its duties. 


but it did not own any property from 
which profits were derived. Under 
sect. 54 of its Act it levied dues upon 
all shipping entering the river within 
Its jurisdiction. Having been assessed 
to income tax under Sched. A. No. HI., 
Rule 3, upon the balance of these dues. 
It appealed — Held ■: .the halanoe was 

4 


not a profit arising out of lands or 
heritages within the meaning of 
Sched. A.. & the board was not assess- 
able under that Sched. — Inland 
Revenue Comps, v. Forth Con- 
servancy BoardJJL929] S.CUH.L.) 1. 
— 8COT. 
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37. Add. Annotations : — Distd. I. R. Comrs. v. 
Forth Conservancy Boards [1929] A. C. 213. 
Apld. Curtis Brown, Ltd. v. Jarvis ; Jarvis 
v . Curtis Brown, Ltd. (1929), 14 Tax Cas. 744. 

46a. Assessment of tithe rentcharge — What may 
be deducted.] — Applts., who owned the whole 
of the tithe in Wales, appealed against 
assessments made on them under Sched. A. 
for the year 1931-32 in respect of rectorial 
& vicarial tithe rentcharge issuing out of 
certain lands in a particular parish in Wales. 
In computing the amounts of these assess- 
ments there was deducted from the value of 
the tithe, estimated by reference to the net 
commuted value at Apr. 6, 1930, (i) the rates 
charged during the year 1929-30, & (ii) costs 
of collection. Applts. contended that the 
correct assessment of the tithe rentcharge 
was the rackrent that a hypothetical tenant 
would be prepared to pay for it, & that in the 
computation of this amount the following 
matters ( inter alia) should be taken into 
account : (a) the payment of rates on the 
tithe some months before the tithe itself 
can be collected ; ( b ) the cost of obtaining & 
maintaining a proper list of tithe-payers, & 
of insuring the tithe map, apportionment 
deeds & other documents relating to the 
tithe ; (c) certain head office expenditure 

incurred by applts. in the administration of 
the whole of the tithe rentcharges vested in 
them ; ( d ) provision against concerted action 
by the tithe-payers & expenses of litigation ; 
•& (e) provision of a profit for the tenant. 
The General Comrs. decided that applts. 
were not entitled to allowances in respect of 
any of the matters for which they claimed 
them : — Held : the General Comrs.’ deter- 
mination was one of fact & they had not 
made any error in law. — Church Temporal- 
ities Comrs. in Wales v. Bryant (1935), 
19 Tax Cas. 728. 

50a. Blocks of flats.] — Norwich Union Life 

Insurance Society v . Embleton, Embleton 
v. Norwich Union Life Insurance Society, 
No. 25b, ante. 

50b. Whether gross value In Valuation List 

conclusive as to rent.] — Applts. were the owners 
of premises within the Metropolitan area with 
regard to which it was admitted that for the 
years to which the appeal related, 1924-25 & 
1926-26, the actual rentals received exceeded 
the gross Sched. A assessments by more than 
the authorised reduction mentioned in 1918 
Act, rule 7 (2), No. V, Sched. A. They 
contended, however, that they were entitled 
to a repairs allowance under rule 7 (1), 


because (a) in view of the Valuation (Metro- 
polis) Act, 1869 (c. 67), no alterations merely 
in value of the hereditaments during the 
quinquennial period could during that period 
be taken into consideration for the purposes 
of rule 7 (2) (the repairs allowance had been 
granted for earlier years within the same 
quinquennial period — 1921—22 to 1923-24) ; 
& (b) the gross value in the Valuation List 
was for all Income Tax purposes conclusive 
of the ann ual value & must be treated as 
the rent of the premises within rule 7 (2). 
The General Comrs. dismissed an appeal on 
these grounds against the assessments for 
the years 1924-25 & 1925-26. The co. 
appealed ; — Held : applts. were not entitled to 
the allowance. — Metropolitan Properties 
Co., Ltd. v. Dunham (1929), 14 Tax Oas. 740. 

Annotation : — Reid. Towle v. Improved Industrial Dwellings 
Co., [1931] 1 K. B. 203. 

51. Add. Annotations : — As to (2) Apld. I. R. 
Comrs. v. Glasgow Musical Festival Assocn. 
(1926), 11 Tax Cas. 154; Scottish Woollen 
Technical College, Galashiels v . I. R. Comrs. 
(1926), 11 Tax Cas. 139. Consd. Geologists’ 
Assocn. v. I. R. Comrs. (1928), 14 Tax Cas. 
271 ; Sir G. B. Hunter (1922) “ C ” Trust, 
Trustees v. I. R. Comrs. (1929), 14 Tax Cas. 
427. Refd. Ohesterman v. Taxation Federal 
Comr., [1926] A. C. 128 ; Girls’ Public Day 
School Trust v. Ereaut (1930), 99 L. J. K. B. 
643 ; Re Hood, Public Trustee v. Hood (1930), 
143 L. T. 691 ; Luipaard’s Vlei Estate & Gold 
Mining Co. v. I. R. Comrs., [1930] 1 K. B. 593 ; 
Keren Kayemeth Le Jisroel, Ltd. v. I. R. 
Comrs., [1931] 2 K. B. 465 ; Re Smith, 
Public Trustee v. Smith, [1932] 1 Ch. 163. 
Refd. Master Mariners, Honourable Co. of, 
v. I. R. Comrs. (1932), 17 Tax Oas. 298 ; 
Peterborough Royal Foxhound Show Society 
v. I. R. Comrs., [1936] 1 All E. R. 813 ; 
Scottish Flying Club, Ltd. v. I. R. Comrs. 
(1935), 20 Tax Cas. 1 ; Eflerker v. Union Cold 
Storage Co., [1939] 1 A11 E. R. 23 ; Tribune 
Press, Lahore (Trustees) v. Income Tax Comr., 
Punjab, Lahore, [1939] 3 All E. R. 469. 
Generally , Refd. I. R. Comrs. v. Falkirk 
Temperance Caf& Trust (1926), 11 Tax Cas. 
353 ; I. R. Comrs. v. Peeblesshire Nursing 
Assocn. (1926), 11 Tax Cas. 535 ; I. R. Comrs. 
v. Yorkshire Agricultural Soo. (1927), 44 
T. L. R. 69 ; General Medical Council v. 1. R. 
Comrs., English Branch Council of General 
Medical Council v . Same (1928), 97 L. J. 
K. B. 578. 

53. Add. Annotation : — Refd. Tribune Press, 
Lahore (Trustees) v Income Tax Comr., 
Punjab, Lahore, [1939J 3 All E. It. 469. 


PART II. SECT. 3. 
sd. Costs of management — Payment 
in compensation for disturbance — dt 
expenses of resisting claim for dis- 
turbance. ] — A claim for compensation 
for disturbance was made against a 
landlord by the tenants of a farm 
whose lease had expired. The tenants 
having applied for arbn.. the landlord, 
who maintain ed that the claim was 
incompetent, brought an action of 
suspension Sc interdict against the 
tenants. After proof had been led 
in the action, the landlord paid the 
tenants a sum of £850, in settlement or 
their claim, 8c then expenses in the 
action of interdict. His own expenses 
in the action amounted to <8844. The 
landlord claimed abatement of income 
tax in respect of these sums, on the 


ground that they were costs of manage- 
ment : — Held : the expression “ cost 
of management " in Sched. A., No. V„ 
r. 8, did not Include a payment made 
under a claim for compensation for 
disturbance, or expenses Incurred in 
resisting such a claim. — I nland Re- 
venue v. Wilson's Exobs., [1934 J 
S. C. 244 ; 18 Tax Cas. 20.— SCOT. 


PART II. SECT. 4, SUB-SECT. 1. 

so. Company for advancement of 
woollen l ndtudry .) — A limited co., 
membership of which was restricted to 
persons engaged in the woollen in- 
dustry in Scotland, was formed " with 
a view to the advancement of the 
woollen industry in Scotland, to pro- 
mote by means of a college systematic 

5 


education, instruction & study in all 
branches of the Industry." Its income 
Sc property were dedicated to those 
objects, Sc no profits could be distri- 
buted among its members. It owned 
Sc occupied a college at which classes 
were held tor Instruction In the prin- 
ciples Sc practice of woollen Sc worsted 
cloth manufacture. The students were 
fifteen years of age & upwards, & paid 
fees for the courses of instruction : — 
Held : (1) the college was not a 

“ public school " ; (2) the college 

buildings were " heritages owned Sc 
occupied by a charity," Sc the co. was 
entitled to exemption under 1921 Act, 
s. 30 (l). — S cottish Woollen Tech- 
nical College t>. Inland Revenue 
Comes., [19261 S. C. 934 ; 11 Tax Oas. 
1 39.— SCOT. 
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54. Add. Annotation : — Aa to (1 ) Apld. Salisbury 
House Estate v. Fry (1929), 98 L. J. K. B. 
722. 

58a. Convalescent home lor members of 

friendly society.] — An unregistered friendly 
society, of which there were over two million 
members, had for its principal objects the 
relief of distressed members & the widows & 
orphans of members, & the promotion of 
social intercourse & recreation in its lodges. 
Members of the society paid a small sub- 
scription, which was divided & allocated to 
various benevolent funds. A houBe & 
grounds were bought by the society for use 
as a convalescent home by its members. 
The purchase price was paid partly by the 
society & partly by contributions by its 
members. The home was maintained by the 
society & was furnished to accommodate 
twenty or thirty members. No expense was 
incurred by a member during his residence 
at the home, & medical men gave their 
services to it gratuitously ; — Held : the home 
was a hospital within 1918 Act, Schedule A., 
No VI., r. 1 (c), & the society was entitled to 
be allowed the amount of tax charged in 
respect of the premises of which the home was 
composed. — Royal Antediluvian Order 
of Buffaloes v . Owens, [1928] 1 K. B. 446 ; 

, 97 L. J. K. B. 210; 138 L. T. 644; 44 
T. L. R. 122 ; 71 Sol. Jo. 928 ; 13 Tax Cas. 
176. 

59a. — Applts., a limited co., owned & 

carried on a high-class secondary school 
managed by governors who were partly 
elected by the shareholders & partly 
nominated by the Crown. By the co.’s 
arts, no prollt was to be divided amongst 
members. Practically the whole of the 
receipts of the co. arose from fees paid for 
pupils : — Held : the elements of permanence 
connoted by the word “ foundation ” were 
part of the essence of a public school, & as 
these elements were absent applts. were not 
entitled to an allowance on the ground that 
the school was a public school. — Birkenhead 
School, Ltd. v. Dring (1926), 43 T. L. R. 
48 ; 11 Tax Cas. 273. 

Annotation : — Over <3. Girls’ Public Day School Trust v. 

Ereaut (1930), 99 L. J. K. B. 843. 

60. Add . Annotation : — Expld. Ereaut v. Girls’ 
Public Day School Trust (1930), 99 L. J. K. B. 
643. 

62. Add. Annotation : — Distd. Ereaut v. Girls’ 
Public Day School Trust (1930), 99 L. J. K. B. 
643. 

62a. School carried on by company paying 

dividends.] — The Girls’ Public Day School 
Trust was incorporated as a co., but its memo- 
randum & articles were framed with the object 


of establishing schools that would give a good 
education at the lowest possible oost. The 
Trust School was open to the general public, 
a large proportion of its pupils were scholars 
from the public elementary schools, & a 
great proportion of its governing body were 
nominated by the local education authority, 
&, further, the school was largely main- 
tained by public moneys, dfc in the view of 
the Board of Education the school satisfied 
the regulation which prohibited any Parlia- 
mentary grant to a echoed conducted for 
private profit. In accordance with the 
Board’s wishes it was provided that the co. 
should be converted into an educational 
trust at the end of a period & exceeding 
fifty years from 1906, & that in the event of 
a winding up before the end of that period 
the surplus assets of the co. should be subject 
to an educational trust & should not be 
distributed among the shareholders ; that 
during the period above-mentioned the 
dividend paid on share capital should not 
exceed a sum equal to 4 per cent, a year. 
The Comrs. found on the facte the Trust 
School was a public school, & as such entitled 
to the benefit of the exemption from income 
tax provided for by 1918 Act, Sched. A, 
No. VI., r. 1 (c) : — Held ; there was ample 
evidence on which the Comrs. could find 
that this school was a public school, & the 
possibility of profit arising to an individual 
in the course of carrying on a school did not 
of necessity prevent the school having the 
character of a public school. 

The existence of a perpetual foundation is 
not by itself conclusive, but only one of the 
factors to be considered. There is no 
distinction between money used for a public 
school raised by debentures at interest, & 
money raised by preference shares with 
limited interest. The judgments in Blake v. 
London Corpn ., No. 60, were not intended to 
lay down a rule that no school from the 
conduct of which any person could derive 
pecuniary benefit could in any circumstances 
be a public school. — Girls’ Public Day 
School Trust v . Ereaut, [1931] A. C. 12 ; 
99 L. J. K. B. 643 ; 95 J. P. 3 ; 46 T. L. R. 
638 ; 74 Sol. Jo. 612 ; sub nom. Ereaut v. 
Girls’ Public Day School Trust, Ltd., 
143 L. T. 715 ; 28 L. G. R. 603 ; 15 Tax Oas. 
529, H. L. 

68. Add. Annotation : — Consd. Be De Carteret, 
Forster v. De Carteret, [1933] Ch. 103. 

69. Add. Annotation: — Refd. Fisher v. Oldham 
Corpn., [1930] 2 K. B. 364. 

71. Add. Annotations : — Consd. Reed v. Cat- 
termole, [19363 2 All E. R. 626. Refd. Miller 
(Lady) v. I. R. Comrs. (1930), 15 Tax Cas. 25. 


PART II. SECT. 4, SUB-SEOT. 2. 

k 1. Woollen technical college.}— 

Soottihh Woollen Technical Col- 
lege v. Inland Revenue Comrs,, 
ante. — SCOT. 

m. Add. Citation .*—2 Tax Cas, 257. 
oi. ,J — A society was com- 

posed almost exclusively of medical 
men residing in the city of Aberdeen. 
Its objects were to facilitate the Inter- 
change of ideas on medical subjects & 
for social intercourse between its 
members : to bring them into touch 
with their colleagues elsewhere: to 
maintain their Interest in the work of 
the university ; to maintain a code of 
ethics for the guidance of members in 


their professional relations ; & “ to 

support & advance the interests of the 
medical profession. ** Its premises com - 
prised a medical library for the use of 
members, & a ball where monthly 
meetings were held at which papers on 
medical subjects were read & discussed. 
These papers were published in the 
medical press : — Held : the Society’s 
premises were not exempt from income 
tax in respect that it was not a literary 
or scientific institution, but was sub- 
stantially a professional assocn. — 
Inland Revenue Domes, r. Aberdeen 
Medico -Ghirubgical Society, {1931] 
8. 0. 625 ; 16 Tax Oas. 237. — WOT. 

«g. AesemMu Hall of Free CAurdM — 
An Assembly Hall, held In trust for the 

8 


Free Church, was used ad "£ho place for 
meeting of the General Assembly & 
Commissions of Assembly of the 
Church, & for other purposes con- 
nected with relitfion, charity & temper- 
ance : — Held : the hall did not belong 
to any class of buildings exempted by 
the first three clauses of No. VI., 
Sohed. A., & the fourth danse covered 
only rente, & profits applied to oharit- 
able purposes. The hall therefore was 
not exempt from income tax. — 
Maughan c. Free Church or Soot- 
land (1893), 3 Tax Oas. 207. — SOOT. 

PART II. SECT. ft. 

so. Vnder Taxation Act. R. 8. B. C., 
1011 (c. 203), «. 155 — Not income of 
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74. Add. Annotations : — As to (1) Consd. Dawson 
v. Oounsell, [1938] 3 Ail E. R. 5. As to 
(3) Consd. Fry v. Salisbury House Estate, 
Ltd., Jones v. City of London Real Property 
Co., [1930] A. C. 432 ; Dennis v. Hick (1935), 
19 Tax Cas. 219. Retd. Glanely (Lord) v. 


Wigbtman (1933), 149 L. T. 121 ; Bertram 
Wightman, [1936] 2 All E. R. 487; 
Long v. Belfield Poultry Products, Ltd. 
(1937), 21 Tax Cas. 221. (lenerally> Refd. 
Huxham v. Johnson (1926), 136 L. T. 410. 


Part III. — Schedule B. 


75a. Buildings occupied for trade — Lawns & 

paddocks attached to racecourse.] — A com- 
mittee, which carried on the trade of race- 
course proprietors, was the occupier under a 
lease of properties consisting of stands, 
stables, weighing-room & other buildings, & 
also of paddocks, lawns <fc enclosures. The 
whole of the properties were enclosed & had 
an extent of approximately eleven acres, 
of which about three acres were covered by 
the buildings. It was admitted that the 
buildings came within the above proviso ( b ) 
to rule I. of Schrd. B. of 1918 Act : — Held : 
the paddocks, lawns & enclosures were not so 
closely connected with the buildings as also 
to come within proviso (6), & that they 
were not exempt from tax under Sched. B. — 
Smith v. York Rack Committee, [1934] 1 
K. B. 517 ; 103 L. J. K. B. 518 ; 151 L. T. 
52 ; 50 T. L. R. 156 ; 78 Sol. Jo. 29 ; 18 Tax 
Cas. 541. 

76b. Mixed farm — Apportionment.] — Where 

a farm is worked as a mixed farm, but as one 
unit, the commissioners can apportion the 
assessment, assessing one part of the lai'd 
as a farm & the other part as nurseries or 
gardens for the sale of produce under Income 
Tax Act, 1918, Sched. B, r. 8 .—- Bomforp v. 
Osborne, [1939] 3 All E. R. 259 ; 83 Sol. Jo. 
624. 

77. Add. Citations 70 Sol. Jo. 586 ; 10 Tax Cas. 
346. 

Add. Annotation: — Refd. Huxham v. Johnson 
(1926), 136 L. T. 410. 


77a. _ — ~ .] — (1) Reap. co. carried on 

the business of poultry farming on certain 
land occupied by it under a lease which 
reserved to the lessor the right to grow crops 
& run sheep on the land, while the co. had 
the right to run poultry on the grass land, Sc- 
on the rest of the land when not sown or 
under growing crops. The co. used the land 
mainly to rear pedigree cockerels, which were 
sent out to farmers who owned approved 
stock, & mated on their farms. The eggs 
produced were bought by the co. & hatched 
in its incubators & the resulting chicks were 
mostly sold as day-old pedigree chicks. Some 
were reared on the land Sc sold later, & others 
were used to supply brooding stock for the 
co.’s operations. In addition, the co. under- 
took the hatching of eggs for customers, 
known as “ custom hatching.” On appeal 
by the co. against estimated assessments to 
income tax under Sched. D in respect of the 
profits of these activities, made on the basis 
that such profits were not covered by the 
assessments under Sched. B on the land 
occupied, the Special Comrs. decided that the 
whole of the cods activities (with the excep- 
tion of the “ custom hatching,” the profits 
of which were properly assessable under 
Sched. D) fell within tho description of 
husbandry & were assessable under Sched. B 
on that footing, & they reduced the assess- 
ments under appeal accordingly. 

(2) In order to obtain hardy birds for its 
business of breeding Sc dealing in poultry 
applt. co. kept on its iand a stock of birds 


non-residents derived from mines. J — 
Kent v. R., [1924] 4 D. L. R. 77 ; 
[1927] S. C. R. 388.— CAN. 

sd. Arrears — Where land under con- 
trol of court — Liability of occupier .) — 
A receiver was appointed over certain 
lands In 1908. The owner of the lands, 
which were being sold under the Land 
Acts, was in occupation of them under 
a ct. lease up to the time of his death 
in 1917. After his death the lands 
were let for grazing under Court 
Grazing Agreements, & were subse- 
quently let under a Court Letting 
Agreement for a year. Arrears of 
income tax having been claimed by the 
Revenue Comrs., the reoeiver applied 
to the land Judge for directions : — 
Held: the owner of the lands who 
had been in occupation was liable for 
the arrears of tax under both Scheda. A. 
Sc B., up to the time of his death. — 
Re Foley's Estate, [19281 L R. 676.— 
IR. 

PART III. 

77a. Silver fox farm.]— 

Reap, obtained the lease of a dwelling- 
house & poultry run extending over 
some 65 acres, the proprietors reserving 
the right to graze stock, other than 
poultry on the land Sc to use the farm 
buildings thereon. Reap, bad no right 
to crop any portion of the run, out 
certain ground was placed at his dis- 


S osal for the growing of garden pro- 
uce. By a subsequent agreement 
resp. was granted the exclusive right 
of tenancy of 14 acres of the land for 
silver fox breeding. This latter area 
was divided up Into a number of 
ranches, each containing breeding pens 
& an open run ; during the breeding 
season the foxes were confined to the 
penB, but for the remainder of the 
year they occupied the open runs. 
The foxes were fed largely on flesh & 
cereals, not produced on the holding, 
& on eggs & vegetables, mainly so 
produoed. The silver fox does not 
pasture on the land, although a 
certain amount of grass is necessary 
for its health. Resp. purchased foxes 
from other ranches, & sold foxes on 
oonditlon that they remained in his 
care on terms under which he received 
a proportion of all litters born on the 
farm. His profits were derived almost 
wholly from the sale of live foxes, 
the selling of pelts representing only a 
very smn,u part or the turnover. 
Throughout the material period no 
assessments were made on resp. under 
Sched. Bw irr respect of the lands 
occupied by him. Resp. was assessed 
under Sched. D. in respect of profits 
from the business of silver fox fanning. 
On appeal the General Comrs. found 
that he fell to be assessed under 
Sched. B. Sc not under Sched. D., & 
that be was not occupying the land for 
n 


the purposo of husbandry only, or 
mainly for that purpose. Ho was 
accordingly assessable under Sched. B. 
on one-third of the annual value of the 
land : — Held : the question at Issue 
was one of fact, there was evidence 
upon which the Comrs. could arrive at 
their determination 6c they bad not 
misdirected themselves m law. — in- 
land Revenue Com ns. v. Mklhdhh 
(1935), 19 Tax Cas. 607. — SCOT. 

• i. poultry Jarrn .] — A 

poultry farm consisted of thirty-three 
acres of laud, all of which was in grass 
except half an acre upon which green 
crops were grown for consumption 
by the poultry in winter along with 
other feeding stuffs. A permanent 
stock of about one thousand head or 
poultry waH kept, & in addition forty- 
six sheep were grazed on the land, & 
some of the grass was cut for hay 
Held : the land was occupied for the 
purpose of husbandry, in respect that 
the fruits of the soil were used to a 
material extent for tho sustenance of 
the poultry, & the poultry farmer was 
entitled to be assessed on the profits 
of the business under Schedule B., & 
not under Schedule D.-~Lkan v. 
Inland Revenue, [1926] 8. C, lo , 
sub nom. Lken Sc Dickson v. Ball, 10 
Tax Cas. 841. — -SOOT. 

f. Add. Citation : — tub nom. Milled 
v. Anderson (1922), 8 Tax Cas. 
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possessing the required strain. Eggs pro- 
duced by this stock were sent by the co. to 
approved suppliers, who had them hatched 
by their own hens & reared the progeny ; the 
best cockerels were then mated with the 
suppliers’ hens & the eggs produced were 
purchased by the co., which hatched them in 
its incubators & sold a large number of the 
chicks when a day old. Chicks not so sold 
were transferred to brooder houses, where 
they were fed on food acquired from outside 
sources, & after some eight weeks put out to 
run on the co.’s land. The chicks so reared 
were sold at varying ages, or became part of 
the co,’s breeding stock. Assessments to 
income tax under Sched. D were raised on the 
co. to include the profits derived from the 
hatching of eggs supplied by other persons & 
the sale of the chicks, it being admitted that 
the co.’s other activities on the land were 
covered by the assessments under Sched. B. 
On appeal, the General Comrs. decided that 
the co. was carrying on two separate busi- 
nesses, one the production of poultry farming, 
& the other the purchase of eggs & sale of 
chicks, which was quite independent & 
properly assessed under Sched. D : — Held : 
in each case, that the finding of the Comrs. 
was one of fact & that they had evidence 
before them on which they might reach their 
' determination. — Long v. Belfield Poultry 
Products, Ltd., Thornbi r Bros., Ltd. v. 
Macinnes (1937), 81 Sol. Jo. 588 ; 21 Tax 
Cas. 221. 

77b. Profits from brood mare.] — 

Applt. carried on business in partnership, 
the partnership’s sole asset being a thorough- 
bred brood mare & her progeny. The mare 
was kept on a stud farm of which one of the 
partners was the tenant. A number of other 
animals was kept on the same farm, & no 
specific acreage was allotted to the mare & 
her progency, nor to any other animals on 
the farm, which was used indifferently for all 
animals upon it. No part of the farm was 
ever assigned in writing to the partnership 
in connection with its activities. The mare’s 
progeny were, as a rule, sent to yearly sales, 
but in some cases they were put into training 
to prove their merit on the race-course with 
a view to sale : — Held : the profits of the 
partnership must be divided into two parts, 
one being those derived from the thorough- 
bred brood mare as a brood mare, & the other 
those derived from racing & selling the 
progeny of the mare. The second class of 
profits was wholly assessable under Sched. D. 
The first class of profits was also assessable 
under Sched. D, but, in so far as they were 
profits of the partner who was the occupier 
of the farm, they would be included in his 
assessment under Sched. B, & to this extent 
they should be excluded from the assessment 
under Sched. D in order to avoid double 
taxation. — Dawson v. Counsell, [1938] 8 
All E. B. 6 ; 169 L. T. 170 ; 64 T. L. R. 
874; 82 Sol. Jo. 474 ; 22 Tax Cas. 149, 
C. A. 

77c. Profits from racing & selling 

progeny of brood mare.] — Dawson v. 

Counsell, No. 77b, ante . 

77d. Market garden — Part of land used for farm- 
ing.] — Applt., who carried on the business of 
a market gardener, was the occupier of 


350 acres of land, consisting of ( a ) 80 acres 
of pasture, on which was grazed a considerable 
number of live stock, including horses used 
for work on the land, & cattle, pigs & poultry 
for breeding, fattening & for sale, (b) 7 acres 
fallow, & (c) 263 acres under cultivation for 
growth of vegetables. Of these 263 acres 
212 acres were owned by applt. or occupied 
by him under ordinary tenancy agreements ; 
the remaining 51 acres were hired by him 
from farmers under special agreements, for 
ratber more than twelve months, by which 
the lessors agreed to prepare the land & to 
do all the work necessary to be done by horse 
labour, applt. providing manure & seed, 
sowing the seed & digging the crop. It was 
agreed that applt. was the occupier of these 
51 acres, which formed part of larger holdings 
& were included in the Sched. B. assessments 
on the lessors in respect of the assessable 
value of such holdings. The whole acreage 
occupied by applt. consisted of open fields 
& was worked as one entire holding by 
ordinary agricultural labour at ordinary 
agricultural rates of pay, but the cost per acre 
of the labour employed far exceeded that 

* employed on ordinary farming. Manuring 
was much heavier than for ordinary farming ; 
part of the manure used was derived from the 
stock on the holding. Applt. was assessed 
under rule 8 of Sched. B. as a market 
gardener on the profits arising from the 
whole of the 350 acres occupied by him. He 
appealed to the General Comrs., contending 
(inter alia) that the rule was not applicable 
to his holding which he claimed was an 
ordinary farm occupied wholly or mainly 
for the purposes of husbandry & chargeable 
on the assessable value of the land, & that the 
liability to tax in respect of the 51 acres 
occupied under special conditions was ex- 
hausted by the Sched. B. assessments on 
the lessors. The General Comrs. found 
(a) that the 263 acres were cultivated as a 
garden, that the land in applt. ’s occupation 
was mainly devoted to market gardening, 
& that the farming operations carried on by 
him were ancillary to the market gardening 
business ; ( b ) that he was accordingly 

properly assessable under rule 8 of Sched. B. 
in respect of his profits from the entire 
holding : — Held : the matters in issue were 
questions of fact for the determination of the 
Comrs. & there was evidence upon which 
the Comrs. could arrive at their conclusions. — 
Dennis v. Hick (1935), 19 Tax. Cas. 219. 

Annotation : — Consd. Bomford t>. Oabome, 11939] 3 All E. R. 

259. 

78. Add. Annotation : — Refd. Calder v. Allanson 
(1935), 19 Tax Cas. 293. 

79 a# Family partnership.] — Resp. was assessed 

under Sched. B. for the seven ,years to 
1930-31, inclusive, as the occupier of two 
farms & land purchased by him in 1917, & 
also for the years 1926-27, 1927-28 & 1928-29 
as occupier of land in another parish pur- 
chased by his son on Apr. 0, 1926. Resp. 
appealed to the General Comrs. contending 
that he was not the occupier of these lands 
during the years in question, & that the 
assessments should be made on a partnership 
consisting of his son & three daughters, all 
of whom resided with him at one of the farms 
of which he was the rated occupier through- 
out, up* to Oct. 6, 1927, when one of the 
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daughters left the farm, &, thereafter, of the 
son & the other two daughters. Reap, 
stated in evidence that in 1920, owing to 
advancing years, he transferred his interest 
in the lands then owned by ‘him to his son & 
three daughters, though there had never been 
a tenancy agreement & he had not received 
any rent, at any rate prior to Apr. 1929. 
The following facts were also found or ad- 
mitted. There was no change in farming 
procedure in 1920. The buying & selling 
of stock was done by resp.’s son, but resp.’s 
advice was sought & acted upon. A deed 
of partnership was first drawn up in 1928. 
The capital for the farm was wholly provided 
by resp. The farm bank account was in the 
name of resp., who signed all cheques, until 
Apr. 1929, when the balance of the account 
was transferred to a new account in the 
partnership name, all cheques thereafter 
being signed by two of the persons mentioned 
in the deed. No distribution of profits had 
been made apart from that transfer. Pay- 
ments of money were made from time to 
time by applt. to iiis son & daughters, but a 
daughter not connected in any way with the 
farm or the alleged partnership shared in 
these. When one daughter married & left 
the farm in Oct. 1927, no statement of affairs 
was drawn up, nor did she receive any 
payment. As regards the land purchased 
by resp.’s son in 1920, there was no tenancy 
agreement between him & the alleged 
partnership. The land was let to another 
farmer from Apr. G, 1929. The General 
Comrs. allowed the appeal : — Held ; there 
was no evidence upon which the Comrs. 
could find that anybody other than resp. 
was in occupation of the lands purchased by 
him in 1917, but there was material before 
them on which they might arrive at their 
conclusion that he was not the occupier of 
the land purchased by his son in 1920. — 
Calder v . Allanson (1935), 19 Tax Cas. 
293. 

79b. No beneficial occupation — House & 

grounds vacated.] — Bertram v. Wightman, 
No. 16a, ante. 

79c. Trustee In bankruptcy — Effect of doctrine 

of relation back.] — M. conveyed his interest 
in certain nurseries to reaps., who went into 
possession on Sept. 30, 1931. In 1932 M. 
was adjudicated bkpt. & the trustee in 
bkpcy. moved to set aside all dispositions 
made by M., including the disposition to 
resps. An order declaring the dispositions 
to be void against M.’s creditors was duly 
made <fc on Oct. 20, 1932, the trustee went 
into possession of the nurseries. Sufficient 
assets having been realised to pay off the 
only creditor, the trustee went out of posses- 
sion on Mar. 9, 1933, reaps, returning into 
occupation. Resps. contended that, as the 
title of the trustee in bkpcy. related back 
under Bkpcy. Act, 1914 (c. 59), s. 37, to the 
time of the act of bkpcy., on a proper con- 
struction of Income Tax Act, 1918, Sched. A. 
No. VII., r. 2, resps. were not at any time 
until Mar. 9, 1933, “ occupiers ” of the 
nurseries for the purposes of Sched. B. : — 
Held : resps. were u occupiers ” within 


Sched. A., No. VII., r. 2, & were properly 
assessed under Sched. B., from Sept. 30, 1931, 
to Oct. 26, 1932 . — Joly v. Pinhoe 

Nurseries, Ltd., [1936] 1 All E. R. 841 ; 
80 Sol. Jo. 534 ; 20 Tax Cas. 271. 

79d. Trustees of golf course on common.] — 

Applts. carried on, under a licence granted by 
the conservators of a common, a golf course 
upon part of the common. Applts. had 
exclusive right to construct & maintain the 
golf course, to dig gravel & soil, & to cut turf 
& gorse for the purpose of maintaining the 
course, & to turn out sheep for the purpose 
of keeping down the grass & making the turf 
suitable for playing golf. Any member of 
the public was entitled to play golf on the 
course upon payment of la. 6d. per round. 
The profits derived from the carrying on of 
the course were to be applied either to the 
improvement of the course for the benefit 
of the public or to paying an annual sum to 
the conservators for the upkeep of the 
common : — Held : applts. were not in occupa- 
tion of the golf course within Sched. B. — 
Mitcham Golf Course Trustees v. Ereaut, 
[1937] 3 All E. R. 450 ; 81 Sol. Jo. 612 ; 21 
Tax Cas. 239. 

79e. “ Dealer In milk ” — Land insufficient for keep 
of cattle — Liability to be assessed under 
Schedule D.] — Resp. occupied a farm which 
was charged to tax under Schedule B. on 
. which he kept a number of cows for milking. 
The soil was of such a poor quality that resp. 
had to expend considerable sums yearly on 
feeding stuffs. The produce grown on the 
land represented only about thirty per cent, 
of the food required for the cows. Resp. 
sold his milk to regular customers in the 
district, & only purchased milk for resale 
when his own supply was insufficient for his 
customers’ ordinary requirements. He sold 
his cows when they became dry. The general 
comrs. held that resp. was not a dealer in 
milk, & they discharged an assessment made 
upon him in accordance with 1918 Act, 
Schedule D., Case III., r. 4: — Held: resp. 
was a dealer in milk whose land was insuffi- 
cient for the keep of the cows within the 
rule, & the further question whether the 
assessable value afforded no just estimate of 
the profits was for the comrs. to find, & the 
case must be remitted to them for that 
purpose. — H uxham v. Johnson (1926), 136 
L. T. 410 ; 11 Tax Cas. 260. 

Annotation : — Bold. Stephenson r. Waller (1927), 13 Tax Cas. 

318. 

79f. “ Seller of milk M — Land insufficient for keep 
of cattle — Liability to be assessed under 
Schedule D.] — A farmer may be a “ seller of 
milk ** within 1918 Act, Schedule D., Case 
IT I., r. 4, even though he merely sells, by 
wholesale, the milk produced on his farm ; 
& it is not necessary that, to come within the 
rule, he should own some outside trading 
organisation for the disposal of the milk. — 
Stephenson v. Waller (1927), 44 T. L. R. 
155 ; 72 Sol. Jo. 102 ; 13 Tax Cas. 318. 

83a. Method of computation — ** Gardens for the 
sale of produce What are — Bulb farm.] — 

Applts., who carried on a business described 


83 i. Claim to relief — As joint tenants 
— What amounts to partnership .] — 
Keep. 8c hie eons for several years 


leased 8c worked a farm jointly, but 
without any deed of partnership. 
Keep, had supplied the capital, he con* 

9 


ducted ail buying 8c selling 8c he 
controlled the bank account, which 
wm in hie name. He made no regular 
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as “ Spalding Bulb Farms/’ owned 204 acres 
of land, which was used as to some 60 acres 
for the cultivation of bulbs, some 60 acres for 
potatoes, & 94 acres for the more ordinary 
crops such as wheat, cereals, green crops, 
beans & mangolds. It was necessary to 
transplant bulbs to effect their preservation, 
which accounted for the surplus acreage over 
that under bulbs. The land had to be 
relieved of the burden of constantly growing 
bulbs. The land was assessed to income 
tax by the comrs. under r. 8 of Sched. B. 
of 1918 Act. Finlay, J., on June 1, 1932, 
reversed their decision, holding that the case 
did not come within r. 8 as the land was 
occupied as a garden, but not as a garden 
for the sale of produce. For the tax year 
ending Apr. 6, 1930, the sales produced 
£8,332 for blooms, £6,416 for bulbs, £1,623 
for farm crops, & general labour charges 
were £5,464. The cost of the labour em- 
ployed on the bulbs amounted to £27 per 
acre, a sum far in excess of the cost of labour 
for ordinary farming, which it was not dis- 
puted averaged in the locality £8 per acre. 
Applts. were bulb growers rather than flower 
growers, though the blooms were sold. The 
question was whether applts., the occupiers 
of the 204 acres, should be taxed under 
Sched. B. as occupiers & husbandmen, or 
* whether r. 8 of that Sched. applied to the 
land. The relevant part of that rule was : 
“ The profits arising from the land occupied 
as . . . gardens for the sale of produce . . . 
shall be estimated according to the provisions 
& rules applicable to Sched. D., but shall be 
assessed & charged under this Sched. as 
profits arising from the occupation of lands.” 
Was the land occupied for the purpose of 
husbandry or as gardens for the sale of pro- 
duce P — Held : (1) the question whether the 
land was or was not occupied as a garden was 
a question of fact for the comrs. to decide, & 
there was evidence upon which that question 
might properly be answered in the affirma- 


tive ; (2J the words “ for the sale of the 
produce ” in r. 8 of Sched. B. did not limit 
the sale to be on or absolutely dose to the 
land that was being used. — M onro & 
Oobley v. Bailey (1933), 102 L. J. K. B. 
471; 148 L. T. 505 ; 17 Tax Oas. 607, H. L. 

Annotations: — As to (1) Conad. Dennis v. Hick (1935), 19 
Tax Cas, 219. Refd. Bomford «. Osborne, U939) 3 All 
E, R, 259. 

83b. — — .] — Kerr v . Davis (1939), 

83 Sol. Jo. 667. 

83c. .] — Applt. co. occupied 378 acres in three 

holdings, managed & worked as one unit by 
employees using ordinary methods of cultiva- 
tion. Wheat, oats, hay, potatoes, swedes & 
cabbages (for stock feeding) were grown on 
170 acres of the largest holding, & vegetables, 
which were sold wholesale, on the remaining 
110 acres of that holding & on the other 
98 acres. There was a definite annual 
rotation of crops on all the lands occupied by 
the co. & the vegetable crop on the largest 
holding was not confined to any one part 
of the land. On the largest holding a number 
of horses, cattle, pigs & poultry were kept, 
& on the other two holdings, which were con- 
tiguous, four horses. On appeal by the 
co, against assessments under r. 8 of Sched. B 
in respect of the profits derived from the 
occupation of the three holdings, the General 
Comrs. decided that the profits from the 
170 acres under ordinary farm crops should 
be assessed upon the annual value according 
to the General Rules of Sched. B, & that 
the profits from the remaining 208 acres 
under vegetables should be assessed under 
r. 8 of Sched. B ; & they adjusted the assess- 
ments accordingly : — Held : the comrs. had 
evidence before them on which they could 
reach their finding & they had made no error 
in law. — Lowe & Sons, Ltd. v. Inland 
Revenue Comis. (1938), 21 Tax Cas. 597. 

Annotation : — Refd. Bomford v. Osborne, [1939] 3 All K. R. 
259. 


Part V. — Schedule D 


85a. Trust Including securities issued free from tax 
—No appropriation — No right to refund.] — 

Resp., who was not resident or ordinarily 
resident in the United Kingdom, was entitled 
under a will to a life interest in a share of the 
residue of testator’s estate after payment of 
an annuity to testator’s widow, who was 
resident in the United Kingdom. The 
residuary estate was fully ascertained & was 
held by the trustee in investments some of 
which fell within sect. 46 of 1918 Act, some 
were ordinary British investments not within 
sect, > 46, & some were foreign & colonial 
stocljs & shares. Income tax had been 
deducted from all income received by the 
trustee. The trustee had only one banking 
account for the trust estate & had not 


appropriated any of the investments to the 
payment of the widow’s annuity. Resp. 
preferred claims to repayment of income tax 
m respect of (a) his share of the trust income 
derived from British Govt, securities falling 
within sect. 46 & from foreign & colonial 
investments, on the ground that he was not 
ordinarily resident or resident in the United 
Kingdom ; & (6) under sect. 24 of Finance 
Act, 1920 (c. 18), as a British subject not 
resident in the United Kingdom, the claims 
being computed on the basis that the widow’s 
annuity was payable in the first instance out 
of the income from the British investments 
not falling within sect. 46. Repayment was 
made by the Comrs, of Inland Revenue on 
the basis that the annuity should be treated 


8 ay meat* to bis boob, bat supplied 
tiein, on request, with such moneys as 
were necessary for their requirements. 
No record of these disbursements or of 
the financial results of the working of 
the farm was kept : — Held ; the facte 
did not justify the inference that a 


partnership had existed. — Inland 
Revenue Combs, v, Williamson 
(1928), 14 Tax Cas. 335.— SCOT. 

se. Arrears — Liability of occupUr . ) — 
An occupier of lands, even though he 
be the owner, is not liable for arrears 

10 


of inoome tax under Sched. B. of 
Income Tax Aot, 1918, which should 
have been levied upon, & ultimately 
borne by, the former occupier. — 
Dolan e. Joyce Sc Km wan, [1928] 
I. R. 569.— IR. 
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as charged rateably against the whole income. 
On appeal to the Special Comrs. in con- 
nection with the claim under sect. 24 of 
Finance Act, 1920 (c. 18), it was admitted 
on behalf of the Comrs. of Inlahd Revenue 
that the repayment claimed by resp. would 
have been allowed, in accordance with the 
existing practice, if there had been appro- 
priation by the trustee : — Held : as there had 
not in fact been any appropriation of in- 
vestments by the trustee to meet the widow’s 
annuity, it must be treated as payable 
rateably out of the whole income Sc accord- 
ingly the claims as preferred by resp. failed. 
— Inland Revenue Comrs. v. Crawshay 
(1935), 163 L. T. 457 ; 79 Sol. Jo. 641 ; 19 
Tax Cas. 715, C. A. 

87. Add. Annotations : — Consd. Machon v. 
McLoughlin (1926), 11 Tax Cas. 83. Expld. 
Shanks v . I. R. Comrs., [1929] 1 K. B. 342. 
Dlstd. I. R. Comrs. v. Miller, [1930] A. C. 222. 
Consd. Robinson v. Corry, Corry v. Robin- 
son, [1934] 1 K. B. 240. Dlstd. Weight v. 
Salmon (1935), 19 Tax Cas. 174. Apld. Reed 
v. Cattennole, [i937J 1 K. B. 613. Refd. 
Grainger v. Max .veil, [1936] 1 K. B. 430; 
Tollemache v. I. R. Comrs. (1926), 136 L. T. 
444 ; Ormond Investment Co. v. Betts, 
[1928] A. C. 143 ; Tilling-Stevens Motors v. 
Kent County Council Sc Transport Minister 
(1928), 97 L. J. Ch. 371 ; I. R. Comrs. u. 
Dalgety & Co. (1929), 98 L. J. K. B. 542 ; 
Diggines v. Forestal Land, Timber & Rail- 
ways Co. (1930), 142 L. T. 509 ; Sutton v. 
I. R. Comrs. (1929), 14 Tax Cas. 662 ; Laly 
v. I. R. Comrs. (1934), 18 Tax Cas. 641 ; 
Nicoll v. Austin (1935), 19 Tax Cas. 531. 

90. Add. Annotations : — As to (1) Consd. Leeming 
v . Jones (1929), 141 L. T. 472 ; Glanely 
(Lord) v. Wightman (1933), 149 L. T. 121 ; 
Windsor Playhouse, Ltd. v. Heyhoe (1933), 
17 Tax Cas. 481. Apld. National Association 
of Local Government Officers v. Watkins 
(1934), 18 Tax Cas. 499. Refd. Fry v. Salis- 
bury House Estate, Ltd. ; Jones v. City of 
London Real Property Co., [1930] A. C. 432. 
Generally , Refd. Liverpool Com Trade Assocn. 
r. Monks, [1926] 2 K. B. 110. 


01. Add. Citations:— [ 1926] 2 K. B. 110; 95 
L. J. K. B. 519; 134 L. T. 756 ; 10 Tax Cas. 
442. 

Add. Annotation : — Refd. National Associa- 
tion of Local Government Officers v. Watkins 
(1934), 18 Tax Cas. 499. 

Ola. Unregistered trade union — Providing holiday 
camp for members & non-members — Profits 
from non-members.] — Applt. Assocn., an un- 
registered trade union, was formed with the 
object of protecting the interests of employees 
in local government service Sc with power 
( inter alia) to promote the physical & social 
welfare of its members. In Feb. 1931, the 
Assocn. purchased an existing holiday camp 
to provide cheap holiday facilities for its 
members, their wives, families & friends. 
For the year 1931, however, bookings were 
accepted from non-members of the Assocn. 
who had previously used the camp. The 
property of the Assocn. belonged by its rules 
to the members themselves, & the profits of 
the camp, which were credited to its general 
funds, enured for the benefit of the members 
of the Assocn. as a whole Sc not of the camp 
users only. An assessment to income tax, 
Sched. D, was made for the year 1930-31 in 
respect of the proportion for the period from 
Feb. to Apr. 5, 1931, of the profits of the camp 
for the year 1931. On appeal the Assocn. 
contended that its liability Should be con- 
fined to the profits made from non-members. 
The Crown contended that as the users of the 
camp were not identifiable with the whole 
membership of the Assocn. or even a part 
thereof, there was no mutual trading Sc the 
whole of the profits was properly assessed to 
income tax. The General Comrs. decided 
that the Assocn. was trading with its members 
as well as with the general public Sc was liable 
on the whole of the profits so derived : — 
Held : the Assocn. ’s liability was confined 
to the profits made from non-members. — 
National Assocn. op Local Government 
Officers v. Watkins (1934), 18 Tax Cas. 499. 

92. Add. Annotation Reid. Spiers Sc Son, Ltd. 
v. Ogden (1932), 17 Tax Gaa. 117. 


PART V. SECT. 1, SUB-SECT. 1. 

91 i. Trade association — Co-operative 
company.}— Held : the applt.. Incor- 
porated under Agricultural Assocn e. 
Act, R. S. B. C. 1911, c. 6, & through 
which was marketed the milk & cream 

G rodueed by its shareholders, was 
able to pay income tax under the 
Dominion Income War Tax Act, 1917, 
upon the balance, less certain allow- 
ances, shown by its financial report for 
the year 1923 in respect of that year's 
operations & distributed among its 
shareholders as dividends or interest 
on paid-up capital. — Fraser Valley 
Milk Producer's Assocn. v. Minister 
op National Revenue, 11929] 3 

D. L. R. 19 ; S. C. R. 435 ; affg., 
[1928] Ex. C. R. 215.— CAN. 

92 1. Add. Citation .— i [1914 J A. C. 
1001 . 

sd. Distribution of bonus — No option 
to shareholders to take cash — Distribu- 
tion by company as capital.) — A co. 
resolved that its accumulated profits 
should be distributed as a bonus 
amongst the shareholders, & that the 
directors should be authorised to dis- 
tribute such number of unissued shares 
of £1 each paid up to 1 0s. as Bhould be 
equivalent to the amount to be 
capitalised in satisfaction of such 
bonus ; 6c It was agreed that the co. 


should allot & issue to each share- 
holder hlB respective proportion of the 
unissued £1 shares each credited as 
naid up to 10s., thai the shares should 
be credited as paid up to 10s.. & that 
the shares so credited should be accepted 
in satisfaction of the bonus. In the 
books of the co. each shareholder was 
oredited with his proportion of the 
bonus in payment of 10*. in respect of 
each of the shares so allotted & issued 
to him Held : the proportion or the 
bonus so credited to each shareholder 
was 4 * profits or boa us credited ” to 
him within Income Tax Assessment 
Act, 1915-1921, s. 14 (5), & was pro- 
perly included in his income. — 
James v. Federal Comr. of Taxation 
(1924). 34 C. L. R. 404.— AUS. 

sf. Distribution of properly on dis- 
continuance of business by company — 
What is “ income "J — A reserve made 
up of accretions to the value of real 
estate 8c goodwill is not “ income ** 
within Income War Tax Act, 1917, 
a. 3 (9), but a reserve made up to trading 
profits or that portion of a co.'g Income 
which has not been paid out is undis- 
tributed Income of the co., unless 
before the distribution it has become 
capital. — Re Anderson Estate, [1925 J 
4 D. L. R. 116 ; ri925) 3 W. W. R. 
312 ; 35 Man. L. R. 270. — CAN. 

11 


m I. .] — A money- 
lender, visiting Berlin on business, 
purchased a large consignment of toilet 
paper. Before delivery had been made 
he found a purchaser in London, to 
whom he re-sold the whole consignment 
at a profit. The transact ion was out- 
side the scope of his ordinary business : 
— Held : the transaction, although 
Isolated, was an adventure In the nature 
of trade, the profits of which were 
assessable to Income tax under 
Sched. D., Case I.— Rutledge v. 
Inland Revenue Comer., M929] 
S. C. 379 ; 14 Tax Cas. 490. -SCOT. 

t I. .1 — Morrison v. Minister 

of Customs & Kxcise,J1028 J 2 D. L. R. 
759 ; [1928] Exch. C. R. 75.— CAN. 

a i. .] — From the date of 

incorporation to 1920 a co.’s profits 
were allowed to accumulate until Q., 
the manager & ownor of all the shares, 
declared a dividend of 92 per cent, 
amounting to $40,000 paid out of such 
accumulated profits : — Held : such 
dividend was not a return of capital, 
but income & subject to taxation. — 
Gagne v. Finance Minister, [1925] 
Exch. C. R. 19.— CAN. 

a ii. .1 — Hope v. Minister of 

National Revenue, [19291 Ex. C. Ii. 
158.— CAN. 


J.S. 
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93. Add . Annotation : — Consd. Ducker v. Bees 
Roturbo Development Syndicate, 1. R. Comrs 
v, Rees Roturbo Development Syndicate, 
[1928J A. 0. 132. 

93a. Exchange transaction.] — Under an 

agreement made on Mar. 8, 1921, for the 
supply of marble by a co. to building con- 
tractors, the contractors agreed to advance 
£20,000 of the price, percentage deductions 
being made from the amount due on each 
consignment of marble until the advance had 
been repaid. On Mar. 17, 1921, the £20,000 
was paid to the co., & in anticipation of the 
marble being purchased in Italy, though not 
till the autumn of 1921, the oo. at once 
arranged for the conversion of the greater 
part of the £20,000 into lire at one hundred 
& three to the £, &> a lira account was opened. 
Ip May, 1921, the lira had appreciated in 
value, &, as the money was not yet required 
by the co., their nominee, without the co.’s 
knowledge or authority, directed the sale of 
the balance of the lira account, & at seventy- 
two to the £ the lire realised a profit of 
£6,707, which was received by the co. The 
lire 'were subsequently repurchased for the 
purposes of the contract for £19,386, which 
„ was allowed as a deduction from the co.’s 
profits for income tax purposes : — Held : in 
computing the co.’s profits for the purposes 
' of assessment to income tax for the year 
1922-23 the £0,707 was nc t a profit arising 
out of the contract for the supply of marble, 
but was merely an appreciation of a tem- 
porary investment, & was not assessable to 
income tax as part of the profits of the co.’s 
trade. — McKinlay v. Jenkins (H. T.) & 
Son, Ltd. (1920), 10 Tax Oas. 372. 

Annotations : — Distd. Thompson v. I. R. Comrs., I. R. ComrR. 
t>. Thompson (1927), 12 Tax CaB. 1091. Refd. Landes 
Bros. v. Simpson (1934). 19 Tax: Cos. 62. 


94a. Loan by solicitor to builder — Sum payable on 
resale.] — A partner in a firm of solrs. agreed 
with certain builders, who were in want of a 
loan of money for the purchase of certain 
property, that, in consideration of the solr.’s 
personally lending, or arranging for the loan 
of, the whole of the purchase price of the 
property, the solr. should receive, on the 
resale of the property, a third of any resulting 
profit with a limit of £600. The solr. pro- 
cured the loan, from a client of his firm, of 
part of the sum required, on a first mtge. of 
the property, & himself lent the balance on a 
second mtge. The property was subse- 
quently resold at a profit which entitled the 
solr. to £600. On another occasion the solr. 
had agreed with the same builders to provide 
the whole of the money required to purchase 
another property, & it was agreed that the 
solr. should receive £300 regardless of the 
price on resale. The sums of £500 & £300 
were received & retained by the solr. for his 
sole use A formed no part of the profits of his 
firat. The solr. took no part in the develop- 
ment of the property or in its sale : — Held : 
the sums of £500 & £300 were annual profits, 
& were liable to income tax. — Wilson v. 
Mannooch, [1937] 3 All E. B. 120 ; 81 Sol. 
Jo. 529J; 21 Tax Cas. 178. 


95. Add. Amwtatipns : — Apld. Wilkinson v. I. B. 
Oomrg. (1931), 16 Ta/Cag. 62. Held. I, R. 
Comrs. v. Fisher’s Uxors., [1926] A. C. 396. 

95a, Profits on realisation ” — Exchange of 

securities.] — Royal Insurance Co., Ltd, v . 
Stephen,- No, 309a, post. 

95b. : — .] — During the years 1917 & 1918 

applt. bank paid £7,505,000 for National 
War Bonds which, under the terms of the 
prospectus, they were entitled to convert 
into 5 per cent. War Loan 1929/47. On 
Apr. 21, 1922, the Treasury made an offer 
to the holders of National War Bonds 
entitling them to surrender their holdings 
in exchange for £134 3J per cent. Conversion 
Loan for each £100 5 per cent. National War 
Bonds. In response to that offer the bank 
surrendered holdings of bonds to the value 
of £6,205,000, & subsequently, in exercise 
of their rights under the terms of the original 
issue, exchanged their remaining holdings 
into the 5 per cent. War Loan. If these 
transactions were equivalent to the realisa- 
tion of the original holdings the profit would 
. amount to £141,760, & the Inland Revenue 
„ authorities brought that sum into account 
in determining the profits of the bank’s trade 
for purposes of income tax under Case I. of 
Sohed. D. On the question whether there 
was a mere accretion of capital & in fact no 
realisation of profit i—rHeld : there had been 
a realisation for, as soon as the new securities 
were taken in place of the investment in 
the original War Bonds, a new venture was 
begun in relation to the new holding, & the 
fact that this transformation took place by 
the process of exchange did not avoid the 
conclusion that there had been a realisation 
of the security.— Westminster Bank, Ltd. 
v. Osler, [1933] A. C. 139 ; 102 L. J. K. B. 
110; 148 L. T. 41; 49 T. L. R. 43; 70 
Sol. Jo. 831 ; 17 Tax Cas. 381, H. L. 

Annotation : — Reid. Cross v. London & Provincial Trust, 
Ltd., [1938] 1 K. B. 792. 

96. Add. Citation ; — affd. (1924), 12 Tax Cas. 
586, 0. A. 

Add. Annotation : — Refd. Van den Berghs, 
Ltd. v. Clark (1934), 161 L. T. 435. 


96a. Sale of patent rights.] — A syndicate formed 
to work & develop a group of English & 
foreign patents carried on business mainly 
by granting licences to manufacturers at 
royalties. Certain foreign manufacturers re- 
fused to take licences, unless they were also 
giyen an option of purchase exercisable 
within a given period, & the syndicate 
entered into a contract with an American 
co. to grant them a licence to use & work the 
syndicate’s American patents, with an option 
,of purchase thereof. The co. having exer- 
cised its option of purchase, & paid to the 
syndicate a sum for the purchase of the 
American patents out & out, the Special 
Comrs. decided that profits on the sale of the 
patents arose in the course of the co.’s business 
& were chargeable to income tax : — Held : the 
Special Comrs. had not wrongly directed them- 
selves, & there was ample evidence to support 
their conclusion of fact. — Ducker v. Rises 


d i. s. P. Macphersok v. Taxation 
Oomr. (1927), 27 S. R. N. S. W. 106 ; 
44 N. S. W. W. N. 38.— AUS. 


ak. Income of accumulated fund-— 
Under trill for benefit of testator's 


children after twenty-one years.) — Held : 
such income was taxable under Income 
War Tax Act, 1917, a a amended by 
10 & 11 Geo. 6, o. 49, a. 41.— McLeod 
v. Customs & Excise Minister, (1925) 
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Exch. a R. 105 ; qffd., [1926] 3 D. L. R. 
531 ; [1926] S. C. R. 457.-#AN. ^ 

*1. .]— Minister op jtfAWONAx 

Revenue p. Royal Trust Qo., [1931] 
S. O. R. 436; 3 D7 b. XL 474. — CAE. 
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R otur bo Development Syndicate, Inland 
Revenue Combs, v. Rees Roturbo Develop- 
ment Syndicate, (1928] A. 0. 132 , 97 L. J. 
K.B. 317; 138L.T.698; 44T.L.R.307; 72 
Sol. Jo. 171 ; sub nom . Rees Roturbo Devel- 
opment Syndicate, Ltd. v. Ducker, Rees Ro- 
turbo Development Syndicate, Ltd. v. In- 
land Revenue Comrs., 18 Tax Cas.366, H. L. 


Annotations : — Held. Spiers & Son, Ltd. v. Ogden (1032), 17 
Tax Oaa. 117 ; Wilson Box (Foreign Rights), Ltd. v . 
Brioe, [1936] 2 All E. R. 452. 


97. Add . Citation :—affd. (1927), 43 T. L. R. 727; 
11 Tax Cas, 730, H. L. 

Add, Annotations : — Folld. Mills v. Jones 
(1929), 40 T. L. R. 118. Oonsd. I. R. Comrs. 
v. Longmans, Green & Co. (1932), 17 Tax 
Cas. 272 ; Desoutter Bros., Ltd. v. Hanger <fe 
Co. & Artificial Limb Makers, Ltd., [1930] 

1 All E. R. 535. Expld. I. R. Comrs. v. 
British Salmson Aero Engines, Ltd., [1938] 

2 K. B. 482. Refd. Handley Page v. Butter- 
worth (1935), 19 Tax Cas. 328. 


97a. S. P . Mills v. Jones (1929), 142 L. T. 337 ; 
40 T. L. R. 118 ; 14 Tax Cas. 709, H. L. 

Annotations : — Conad. I. R. Oomrs. v. Longmans, Green & 
Oo. (1932), 17 Tax Cas. 272 ; Handley Page r. 
Butterwortn (1935), 19 Tax Cas. 328. Expld. I. R. Oomrs. 
u. British Salmson Aero Engines, Ltd., [1938] 2 K. B. 482. 


97b. Payments for grant of shop rights of patented 
Invention.] — Applt. was managing director 
of a co. engaged in the dyeing industry, & 
also carried on the business of selling yarn & 
machinery on his own account. He had 
invented new apparatus for dyeing which 
was patented in the United Kingdom «$c 
America. He exploited this inveniiuu by 
providing & selling the necessary machinery 
to firms in America, & he did not dispute that 
he was assessable to income tax, under Case I. 
of Sched. D., on the profits made on the 
machinery. Under the agreements made 
with these firms, however, in addition to the 
price paid for the machinery, he was entitled 
to further payments for grant of “ shop 
rights,” i.e. the right of the purchasers 
to use the machinery & processes in their own 
mills or within a limited area. Applt. 
contended that these payments were for the 
acquisition of an exclusive licence to use the 
patented processes in a limited area, that 
they were payment for portions of the patent 
rights & therefore capital payments in respect 
of which he was not assessable. The Special 
Comrs. found that the agreements were 
primarily for the sale of machinery <fc that 
the grant to the purchasers of “ shop rights ” 
was consequential on the sale ; & therefore 
that the payments for the “ shop rights ” 
must be included with the payments for the 
machinery in the receipts of applfc.’s busi- 
ness : — Held : the Comrs. had decided rightly 
on the evidence before them. — Brandwood 
v . Banker, Brandwood v . Inland Revenue 
Oomrs. (1928), 14 Tax Cas. 44. 


97c. Ex gratia payment for surrender of quasi- 
monopoly.] — Reap, had great knowledge of & 
was a leader in the construction of aeroplanes. 
In 1909 a limited co. was registered to take 


over resp.’s business. The subject of an 
award of the Royal Commission for making 
awards to inventors was the design of a large 
bomb-carrying aeroplane. In 1917 the Govt, 
required such machines, & the co., at its 
request, in order to increase the output of 
these machines, imparted their special know- 
ledge of their construction to other Govt, 
contractors, handing over to them all the 
necessary drawings, etc., & supplying them 
with trained staffs of engineers. One of the 
duties of the Royal Commission was (head 3) 
to ascertain a sum of money where it thought 
it appropriate that a sum should be given by 
the Treasury to the claimant. Any sum so 
given was an ex gratia payment. Under 
head 3 a sum of £30,483 was recommended to 
be & was paid to reap., the amount being 
arrived at as the compensation for his col- 
laboration & assistance rendered to the 
common pool of knowledge out of which the 
aeroplanes used ultimately emerged :-^~Held : 
the sum of £30,483 was only received by 
reap, when it was paid to him by the co. in 
discharge of its contractual obligation to him. 
— Butterworth v. Page (1935), 163 L. T. 
34 ; sub nom. Handley Page v. Butter- 
worth, 19 Tax Cas. 328, H. L. 

Annotation Refd. British Salmbcm Aero Engines, Ltd. v. 

I. R. Oomrs., T1937] 3 All E. R. 464. 

98. Add. Annotations : — Dlstd. Dewhurst v. 
Hunter (1932), 140 L. T. 610. Refd. Davis v. 
Harrison (1927), 11 Tax Cas. 707 ; Van den 
Berghs, Ltd. v. Clark (1934 ), 151 L. T. 435; 
Aeolian Co. v. I. R. Comrs., 1. R. Comrs. v. 
Aeolian Co., [1930 j 2 All E. R. 219 ; Bush, 
Beach & Gent, Ltd. v. lioad, [1939] 2 K. B. 
524. 

98a. Payment for cancellation of contract.] — In 

June, 1933, applt. co., chemical merchants, as 
buyers, made a contract with another co., as 
sellers, for the supply, at the buyer’s option, 
in each of the ensuing five years of a quantity 
of potash salts for consumption in a named 
territory, as chemical fertilizers. The buyers 
were makers of industrial chemicals, & the 
sale of agri cultural chemicals necessitated the 
setting up of a new separate sales organisa- 
tion with separate salesmen, & a clerk was 
transferred to deal with this side of the busi- 
ness. The new business did not necessitate 
any addition to premises, plant or machinery, 
as it did not involve the handling of the pro- 
duct, but it established a new body of cus- 
tomers & entailed a different class of advertis- 
ing. The contract was cancelled as from 
May, 1935, & the sellers paid the buyers 
£4,750 as an indemnity : — Held : this sum 
(less a- sum paid away as compensation to 
a sub-agent) was paid in lieu of future profits 
which the buyers expected to earn under the 
contract, was a profit of their business A, as 
revenue, fell to be included for income tax 
in the assessable profits of the buyers. — 
Bush, Beach & Gent, Ltd. v. Road, T1939] 
2 K. B. 524 ; [1939] 3 All E. R. 302 ; 108 
L. J. K. B. 801 ; 101 L. T. 117 ; 55 T. L. R. 
802 ; 83 Sol. Jo. 041. 


98 1 . Compensation tor loss of office .) — 
Where a oo. of managing agents 
obtained a certain ram of money m 
compensation tor the liquidation of the 
principal oo.. the amount is a receipt 
a risin g from bturinesr Sc is, therefore, 


liable to be assessed to income tax. — 
He Turner, Morrison Sc Co., Ltd. 
(1923), I. L. R. 56 Calc. 211.— IND. 

98 II. Compensation for tear injuries 
paid by American authorities.] — Held : 
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on the facte found by the Comrs., their 
con dual on that the rums received were 
income Sc liable to taxation was not 
justified. — L aird v. Inland Revenue 
comrs. (1929), 14 Tax cas. 395. — 
SCOT. 


English and Empire Digest Supplement, 


99. Add. Citations: — sub nom . Jersey’s (Lord) 
Bxecutors v. Bassom, Derby (Lord) v. 
Babsom, 135 L. T. 274 ; 10 Tax Cas. 357. 

Add . Annotation : — Reid. Glanely (Lord) v . 
Wightman, [1933] A. C. 618. 

99a. .] — Applt. was the owner of a stud 

farm near Newmarket which was devoted 
to the purposes of breeding <fc racing horses. 
Among the stud was a stallion, a former 
winner of the Derby, which never left the 
farm, but was visited by, & served, mares 
of other owners. From these services of the 
stallion applt. received profits, though the 
business of the farm as a whole was con- 
ducted at a loss : — Held : the fees were 
profits in respect of the occupation of the 
farm & were chargeable to income tax under 
Sched. B., & not under Sched. D. — Glanely 
(Lord) v. Wightman, [1933] A. 0. 618 ; 
102 L. J. K. B. 456 ; 149 L. T. 121 ; 49 
T. L. R. 356 ; 77 Sol. Jo. 215 ; 17 Tax Cas. 
634, H. L. 

Annotation : — Reid. Dawson v. Counsell, [1938] 3 All E. R. 5. 
99b. Repaid excess profits duty.] — Where a trader 
was, assessed to income tax on the amount of 
excess profits duty repaid to him : — Held : he 
had been rightly assessed. — Hill v. Mathews 
• (1925), 10 Tax Cas. 25. 

99c. .] — Nesbitt (A. & W.), Ltd. v. Mitchell 

, (1926), 11 Tax Cas. 211, C. A. 

Annotation: — Apld. Olive & Partingtcn v. Rose (1929), 73 
Sol. Jo. 766. 

99d. Repayment after trading ceased.] — 

Held: liable to be assessed to income tax. — 


Kirke’b Trustees v. Inland Revenue 
Oomrs. (1926), 136 L. T. 582 ; 11 Tax Cas. 
323, H. L. 

Annotations : — Apld. Olive & Partington v. Rose (1929), 73 
Sol. Jo. 766. Consd. Rigden v. I. R. Comrs., I. R. Comre. 
v. Urwick’s Executors (1935), 19 Tax Cas. 542 ; Hughes 
v. Bank of New Zealand, [19371 1 K. B. 419. Reid. 
Dunoan’s Executors v. Adamson, [1935] A. 0. 398 ; Astor 
v. Perry, [1935] A. C. 398. 

99e. Appropriate case.] — Held : the whole 

amount assessed under Case VI. was correctly 
so assessed. — Olive & Partington, Ltd. v. 
Rose (1929), 73 Sol. Jo. 766 ; 14 Tax Cas. 701. 

Annotation Consd. Rlgden v. I. R. Comrs., I. R. Comrs. 
v. Urwick’s Executors (1935), 19 Tax Cas. 542. 

991. Sum set off against unpaid duty.] — 

Applt. became liable for the payment of 
excess profits duty in respect of the profits of 
his business in 1918 & 1919. By agreement 
with the Revenue authorities the greater part 
of that duty was not paid when due, but was 
allowed to stand over as an amount due to the 
Revenue. In 1920, however, applt. ’s busi- 
ness suffered a big loss & there was a large 
deficiency in duty. By agreement in Jan. 
1923, after setting off the sums due to the 
Revenue from applt. for excess profits duty 
for 1918 & 1919 & those due to be repaid 
by the Revenue to applt. in respect of his 
losses in 1920, a small balance was due to 
applt. & was repaid to him in Jan. 1923. 
Applt. was assessed to income tax for 1923 
on the amount of the excess profits duty so 
set off, the contention of the Revenue being 
that in effect the excess profits duty for 1918 
& 1919 had been repaid to applt. : — Held : 


99 i. Stud fees.] — Applt. wan a farmer 
& breeder of horses, & oooupiod three 
farms, in respect of which he was 
assessed to inoome tax under Schedule 
B. He was also the owner of a number 
of stallions which ho used for the 
service of his own mares, & in addition 
he sold for fees their services to the 
mares of other owners, the stallions 
travelling rounds ” for this purpose 
In the care of his own servants. He 
appealed against assessments to income 
tax made upon him under Schedule D. 
in respeot of stallion fees, & the comrs. 
decided that in regard to stallion fees 
the expenses required to make the 
profits from servico to mares, plus any 
expenses of keeping up the stud to the 
number of stallions earning fees should 
be allowed, hut the number of horses 
to be used for replacement should not 
exoeod one-third of those earning fees : 
— Held : applt. was assessable to 
Inoome tax under Schedule D. in 
respeot of profits from stallion fees, in 
accordance with the principle laid 
down by the oomrs. — Marshal v. 
Tweedy, [1927] S. C. 243 ; 11 Tax 
Cas. 524.— SCOT. 

99 U. Held: profits de- 

rived from stud fees of a stallion 
were not profits arising from the 
occupation of land, but were profits 
of trade assessable to inoome tax under 
Sched. D. — Cloghran Sttjd Farm t?. 
Birch, [1936] I. R. 1— IR. 

k. Read now “ »9ai.” 

•m. Money remitted from branch 
office .] — MonOy remitted to the head- 
quarters of a firm In British India, 
from a branch situated In a foreign 
country, is presumed to be profits & 
not capita], & Is assessable to inoome 
tax. — Re Murugappa Chettiab (1925), 
1. L. R. 49 Mad. 465.— IND. 

•n. Gift of money to jockey from race' 
horse owner after t dinning race.] — Held : 
an emolument which arose or aoorued 
to the jockey by reason of his vocation 
as Buon, & liable to assessment for 


Income tax. — Wing t>. O’Connell, 
[1927] I. U. 84.— IR. 

■p. Compensation for detention of 
shins requisitioned by Government .] — 
Held : a trading receipt, & chargeable. 
—Alliance & Dublin Consumers' 
Gas Co. r. M'Wiluams, [1928] I. R. 1. 
— IR. 

»g. Profit on ooods requisitioned by 
Government.)— Applt. oo. acquired 
stocks of barley for the purposo of 
brewing stout. These stocks, under 
the War Emergency Legislation, were 
requisitioned by the Royal Com- 
mission on Wheat Supplies, & disposed 
of in circumstances which resulted in 
a profit to applt*. Inoome tax & 
exoess profits duty were assessed on 
these profits, & the assessments were 
confirmed by the Special Comrs. : — 
Held : the profits in question were not 
annual profits or gains arising from the 
trade & business of applts. & the assess- 
ments were not properly made. — 
Guinness & Co. v. Inland Revenue 
Comrs., [1923] 2 I. R. 186.— IR. 

st. Profit from sale of land at enhanced 
price — Whether taxable.] — Stott v. In- 
land Revenue Comb. (1927), 48 
N. L. R. 471.— S. AF. 

•w. Profits of company — Maintaining 
<£• conducting club for benefit of members 
— Whether taxable .] — Re Dibruqarh 
District Club, Ltd. (1927), I. L. R. 
55 Calc. 971.— IND. 

■y. Letting houses — Taxable,] — 

Re Commercial Properties, Ltd. 
(1928), I. L. R. 55 Calc. 1057.— IND. 

sz. Profits from unlawful enterprise — 
Sweepstakes.] — Profits derived from 
carrying out a sweepstake, being 
profits derived from a criminal enter- 
prise, are not assessable to Inoome tax. 
— Hayes v . Duggan, [1929] I. R. 406. 
— IR. 

sa. .} — A wine merchant, who 

owned a large quantity of rye whisky, 
invited two friends to assist him in 
exporting it to the United States for 

14 


sale there. The latter agreed to con- 
tribute towards the cost of exporting 
the whisky, but took no share in the 
actual arrangements. It was agreed 
that the three parties should share the 

S roflte of the transaction. They knew 
mt the import of whisky into the 
United States was against the laws of 
that oountry, & that it necossarlly 
involved the making of untrue customs 
declarations in this country. Tho 
parties appealed against an assessment 
to income tax made upon them Jointly 
under Sched. D. in respect of the 
profits of the transaction : — Held : 
(1) the question whether the trans- 
action was undertaken in partnership 
was a question of fact, on which there 
was evidence to support the finding of 
theComrs. that there was such a partner- 
ship ; (2) the disposal of tho whisky was 
an adventure “ in the nature of trade ” ; 
(3) the fact that the adventure in- 
volved a contravention of the law did 
not preclude assessabilitv to inoome 
tax in respeot of tho profits. — Lindsay 
v. Inland Revenue, [1933] S. C. 33; 
18 Tax Cas. 43.— SCOT. 

■b. Profits from sale of rights of co . — 
In pursuance of original scheme — 
Whether capital or income.) — Reap. co. 
acquired in pursuance of its objects 
certain platinum bearing properties 
from a vendor syndicate. The oo. 
began development work on one of the 
properties, opening up some of the 
claims & sinking a shaft, hut on en- 
countering a strong flow of water 
stopped the work on the ground that 
it aid not want to expend money on 
a pumping plant, in view of the more 
important work of purchasing all 
properties upon which the reef dis- 
covered by the oo.’s technical advisor 
was found by him to exist. The oo. 
thereupon purchased oertain further 
properties, thereby exhausting its 
cash resources. Thereafter one of the 
co. ’s directors stated that the occurrence 
of platinum in the properties required 
a large working capital, Sc suggested 
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the mutual agreement to set off one claim 
against the other amounted to a payment by 
applt. within Finance Act, 1921 (c. 32), s. 30, 
& a repayment by the Revenue, & the amount 
of such repayment was a subject-matter of 
income tax for 1923. — Tarrant v. Roberts 
(1930), 47 T. L. R. 199 ; 75 Sol. Jo. 27 ; 15 
Tax Cas. 754. 

99g. Profits made In illegal business.] — Income 
Tax Acts are not necessarily restricted in 
their application to lawful businesses only. 
The question is one of construction of the 
particular words used. — Minister of Finance 
v. Smith, [1927] A. C. 193 ; 95 L. J. P. C. 
193 ; svb nom. Canadian Minister of 
Finance v. Smith, 130 L. T. 175 ; 42 T. L. R. 
734 ; 70 Sol. Jo. 941, P. C. 

Annotations : — Consd. Mann v. Nash (1932), 48 T. L. R. 287. 
Folld. Southern v. A. B. t Southern v. A. B., Ltd., U9331 
1 K. B. 713. 

99h. .] — In the course of his business as an 

amusement caterer, to the conduct of part 
of which no objection could be taken on the 
grounds of illegality, applt. provided licensed 
victuallers & others with automatic machines 
for use for unlawful gaming : — Held : 

(1) although the profits derived from these 
transactions were the profits of an illegal 
trade, they were chargeable to income tax ; 

(2) profits made from the re-sale of certain 
of the machines were chargeable on the 
ground that only the use of the machines, & 
not their possession, was illegal. — Mann v. 
Nash, [1932] 1 K. B. 752 ; 101 L. J. K. B. 
270 ; 147 L. T. 154 ; 48 T. L. R. 287 i 70 
Sol. Jo. 201 ; 16 Tax Cas. 523. 

Annotation : — As to (l) Apld. Southern v. A. B., Southern 
v. A. B., Ltd., [1933] 1 K. B. 721. 

99 j. .] — Resps. carried on street betting & 

ready-money betting businesses which were 


wholly illegal : — Held ; there was a “ trade ** 
carried on by resps. within Income Tax Act, 
1918 (c. 40), Sched. D, Case I., &, that being 
so, the fact /that that trade was illegal did 
not prevent the profits arising therefrom 
being assessable to income tax. — Southern 
(S.) v . A. B., Southern (S.) v. A. B., Ltd., 
[1933] 1 K. B. 713 ; 102 L. J. K. B. 294 ; 
149 L. T. 22 ; 49 T. L. R. 222 ; 77 Sol. Jo. 
139 ; 18 Tax Cas. 69. 

99k. Repayment of sum Illegally demanded by 
Food Controller for licence to purchase milk.] 
— Held : in the computation of liability to 
income tax the amount repaid must be 
treated as a receipt of the year in which it 
was originally paid to the Food Controller. — 
English Dairies, Ltd. v. Phillips, English 
Dairies, Ltd. v. Inland Revenue Combs. 
(1927), 11 Tax Cas. 597. 

Annotations : — Reid. British Mexican Petroleum Co. v. 

Jackson, British Mexioan Petroleum Co. v. I. R. Comrs. 

(1932), 16 Tax Cas. 570 : Woraloy Brewery Co. v. I. R. 

Comrs. (1932), 17 Tax Cas. 349. 

991. Royalties.] — Applt. co. carried on business in 
the United Kingdom as literary agents, 
acting on behalf of authors in making 
arrangements with publishers & others for 
the publication or disposal of authors’ 
literary productions. The co. remitted to 
the authors the royalties less the co.’s com- 
mission & expenses. The co. was assessed 
for the year 1925-20 in respect of sums paid 
under such arrangements to certain authors 
who were not resident in the United 
Kingdom. The books concerned were 
written out of the United Kingdom. The 
co. appealed to the Special Comrs. The 
Comrs., in an interim decision, determined 
that the copyright royalties in question were 
not profits or gains arising from any trade, 
profession, or vocation exercised in the 


that a new powerful oo. should be 
formed to take over the rights held 
by reap. oo. The board of re8p. oo. 
approved of this & an agreement was 
arrived at whereby in effect reap. co. 
sold its properties to the new co., 
reap. co. having: been assessed to pay 
Income tax on the profits arising out 
of the sale : — Held : the profits result - 
ing from the Bale to the new co. were 
obtained in an operation of business 
in a scheme for profit making: Sc were 
therefore income & not accruals of a 
capital nature. — Inland Revenue 

OOMRS. V. LETDENBERO PLATINUM, 

Ltd., 119291 App. D. 137.— S. AF. 

■d. Deductions for elevator reserve & 
commercial reserve made from payments 
to farmer by co-operative wheat pro- 
ducers ' association. ] — Held: the deduc- 
tions in question are but loans or 
advances under contract made by the 
farmers out of the price of their grain 
to the applt. for carrying on the 
business & acquiring: elevators, which 
are all repayable to the grower. Sc are 
not gains or profits of the assocn. 
within Income war Tax Act, 1917, & 
are not taxable under the said Act. — 
Saskatchewan Co-operativk Wheat 
Producers. Ltd. v. Minister of 
National Revenue, [19291 Ex. O. R. 
180; affd., (19301 3. C. R. 402 ; 3 
D. L. R. 162.— CAN. 

sf. Profits of storage of whisky by 
distillery company.] — A distillery oo. 
owned bonded warehouses, in which, 
on certain conditions, it undertook to 
store its customers’ whisky, after 

J rarchase, for three years, or for a 
onger period, as required. The con- 
ditions were (inter alia) that, in return 
for storage, customers should pay to 


I the oo. a sum calculated by taking a 
fixed rent-charge per cask of whisky 
for each week of storage, loss a 
deduction for any deficiency duo to 
leakage. The deduction for de- 
ficiencies could not be ascertained 
until the casks were removed at the 
conclusion of storage, &, until then, no 
sum was demandable from customers. 
The Revenue maintained that, in 
estimating the co/s profits & gains for 
purposes of income tax, the weekly 
rent charges fell to bo treated as 
profits accruing week by week, Sc, 
subject to an allowance being made for 
the deficiencies as ultimately ascer- 
tained, should be brought into account 
as profits of the year in which they 
aoorued : — Held : the profits from 
storage contracts were neither earned 
nor ascertainable until those contracts 
had been completed. Sc ought not, 
therefore, to enter into the computa- 
tion of the co/s profits Sc gains for the 

E urposo of inooroe tax in any year 
efore that in which the contracts were 
completed.— Dailuaine-Talisker Dis- 
tilleries v. Inland Revenue Comrs., 
(1930) S. C. 878 ; 15 Tax Cas. 613.— 
SCOT. 

tk. .1 — A distillery oo. owned 

bonded warehouses in which it under- 
took storage of immature whisky 
belonging to customers. The con- 
ditions were that customers should pay 
a sum calculated by taking a fixed 
rente ha rge per cask for each week of 
storage, less a deduction for any 
deficiency due to leakage. The net 
chargee for storage were not ascertain- 
able until the end of the particular 
storage period, which normally lasted , 
several years. Sc were not demandable 
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| till then. The conditions of storago 
wore, in all material respects, identical 
with thoso considered in Dailuaine- 
Talisker Distilleries v. Inland Revenue, 
[1930] S. C. 878, &, in accordance with 
that decision, the profits derivable 
from storage contracts wore not in- 
cluded in the computation of the co/s 
profits until the year in which each 
contract was completed & the charges 
paid. During the currency of certain 
of its storage contracts, the co. sold Its 
business to another co., & wont into 
voluntary liquidation. The purchasers 
took over the oo/s warehouses, Sc the 
liquidator never had any concern in 
their management. He. however, in- 
formed the various customers having 
whisky stored there that the pur- 
chasing oo. bad agreed to continue 
storing their whisky on the same terms 
as hitherto. Sc called upon them to pay 
to him the storage charges accrued to 
the date of liquidation. By this means, 
he collected a sum of over £9,000 on 
account of storage charges, which he 
handed over to the purchasing oo., who 
had purchased all the shares of the 
selling co. That sum was not included 
as a revenue receipt in the purchaser’s 
account, or in the computation of their 
profits for assessment to income tax : — 
Held : the sum collected by the liqui- 
dator fell to be treated as income of 
the selling oo. for purposes of tax, In 
respect that it represented profits 
accruing before the date of liquidation. 
— Inland Revenue v. Oban Dib- 
tillkrt Oo. Liquidatob,J1933] S. O. 
44 ; 18 Tax Cas. 33. — BOOT. 

•d. Damages for failure to repair ship 
within specified period — Based on loss 
of dto/U#.}— S hipowners purchased a 



Oases 991— TOn. 


English and Empire 

United Kingdom ; that they were profits 
or gains arising from property in the United 
Kingdom ; & that the non-resident authors 
were assessable in the name of the cp. under 
rule 6 of the General Rules. At a further 
hearing the Comrs. held that the assessments 
should be under Case VI. of Sched. D, & 
they should be in the amount of the royalties 
less the agents’ commission & incidental 
expenses, so far as they related to the 
royalties brought into charge, & not, as con 
tended on behalf of the revenue, without any 
such deduction. Both parties appealed : — 
Held : that the royalties were annual profits 
or gains arising from property in the united 
Kingdom & so were assessable under Sched. 
D ; & that allowance should be made in the 
assessments for the expenses indicated. — 
Curtis Brown, Utd. v. Jarvis ; Jarvis v. 
Curtis Brown, Ltd. (1929), 14 Tax Cas. 
744 ; 73 Sol. Jo. 819. 

99m. Purchase of bonds cum coupon & simul- 
taneous sale ex coupon — Tax deducted from 
Interest — Whether balance assessable.]— ~A 

co. carrying on business as a loan & finance 
co. had dealings in the course of this business 
in stocks, shares & other securities. They 
bought Treasury Bonds cum coupon & at the 
same time sold bonds of the same nominal 
value ex ooupon. By cashing the coupons 
- detached they received interest on the bonds 
less income tax deducted under Sched. C. : — 
Held : the net interest received by the co. 
having been taxed under Sched. C. could not 
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again be brought into account for the pur- 
pose of the assessment of income tax under 
Sched. D. in respect of the profits or gains 
of the co.’s business. — Thompson v. Trust 
& Loan Oo, op Canada, [1932] 1 K. B. 517 ; 
101 L. J. K. B. 342 ; 146 L. T. 369 ; 48 
T. L, R. 209 ; 16 Tax Oas. 894. C. A. 

Annotation : — Retd. Hughes v. Bank of New Zealand, [1937 ] 
1 K. B. 419. 

99n. Remission of debt.}— In 1919 applt. co. 
entered into a contract with an oil-producing 
co. for the purchase of petroleum for a 
minimum period of twenty years. Applt. 
co. was adversely affected by the slump in 
the petroleum business in 1921 & was unable 
to meet its liability under the contract for 
oil supplied, etc. Accounts of applt. co.’s 
business were made up for the year ended 
June 30, 1921, & for the eighteen months 
ended Dec. 31, 1922. At June 30, 1921, the 
agreed am o u nt owing to the oil-producing 
co. under the contract was £1,073,281; at 
Sept. 30, 1921, the amount was £1,270,232. 
Under the terms of an agreement dated 

; Nov. 25,1921, applt. co. paid to the producing 
co. the sum of £325,000 & was released by the 
producing co. from its liability to pay the 
balance remaining due, viz., £945,232. The 
amount so released was carried direct to 
applt. co.’s balance sheet & was shown as a 
separate item under * the head “Reserve” 
at Dec. 31, 1922. The Crown - contended 
that the amount released should be brought 
into account in computing applt. co.’s profits 


skip secondhand, which required ex- 
tensive repairs. The vessel was im- 
mediately put into the hands of 
shipbuilders to carry out the repairs, 
but they failed to complete the repairs 
until five months after the expiry of 
the period specified in their tender. 
The owners having claimed as damages 
a sum based on the estimated profits 
whioh the ship would have earned 
during the five months, the claim was 
ultimately compromised by a payment 
of £3,000 : — Held : this sum con- 
stituted profits on whioh the owners 
wore liable to income tax, in respect 
that it was compensation for the loss 
of trading profits, not for injury to a 
capital asset. — Burmah Steam Ship Oo . 
t>. Inland Revenue Gomes., [1931] 

S. O. 156 ; 16 Tax Cas. 67.— SCOT. 

m. Royalty.) — Reap., the owner of 
oertain freehold land In Alberta, 
entered into an agreement with an oil 
oo. under whioh sue sold a part of her 
land to the oo., & in consideration of 
the sale the oo. agreed to pay her 
95,000 in cash, to issue to her 25,000 
fully -paid shares of II each in the oo., 
& further, to deliver to her order “ the 
royalty reserved . , . namely, 10 per 
cent, of all the petroleum, natural gas 
5c oil produced & saved from the said 
lands tree of oosts." In 1927 the oo. 
paid to resp. 99,570.41 in respeot of 
the 10 per cent, royalty, 8c she was 
assessed to inoome tax on that sum on 
the ground that it came within the 
words “ annual profit or gain from any 
other source ** In Canadian Inoome 
War Tax Act, 1997, s. 8 (1):— Held: 
the royalty received was not a " profit 
or gain ** but was of a oapital nature 
(a part of the purchase price of the 
land) & was not assessable to Inoome 
tax under 1997 Aot. — Minister of 
National Revenue t>. Spooner, [1933 ] 
A. G. 684 ; 102 L. J. P. O. 205; 50 

T. L. R. 11, P. G.— CAN. 

*f. Payments by insurance company 
for loss of profits A fixed charges.) — 
British Columbia Feb & Cedar 
Lumber Go., Ltd. v. Minister op 


National Revenue, [1930] Ex. C. R. 
59.— CAN. 

si. Sale of land.] — Land had been 
purchased by or on behalf of three 
individuals (who, with their solr., were 
the co.'s only shareholders) who paid 
the purchase price. The land was 
transferred to the co. (whioh made no 
payment therefor), one lot by a con- 
veyance (direct from the original 
vendor) In Feb. 1928, & the other lot 
by a conveyance In May, 1928. The 
land (upon which were rented build- 
ings) was managed by one of tbe 
individuals, the same as if the oo. did 
not exist. In 1929 the said three 
individuals entered into an agreement 
to sell the land to a purchaser at a 
profit (the profit in question), which 
agreement was registered on Feb. 6, 
1929. On the face of the agreement, 
it was a sale by the three individuals ; 
the money was payable to them, & the 

E rooeeds of the sale were paid to them. 

n Juno, 1928, the oo. had executed a 
conveyance of the land to the three 
individuals, for a nominal considera- 
tion, which conveyance was not regis- 
tered until Feb. 5, 1929, a few minutes 
after the registration of said agreement 
of sale : — Held : the sale on which 
said profit was made was not a sale by 
tbe oo, or on its behalf, the profit was 
not a profit of the co., 8c it was not 
liable for inoome tax thereon. — Donald 
(M.D.), Ltd. c. Brown, [1933] 8. O. R. 
411; 4 D. L. R. 145.— CAN. 

so. Premium on redemption of stock.] 
— Held : the premium paid by a 
oorpn. upon the redemption of its 
oapital stock. In exoess of the par value 
of the stock. Is inoome & taxable under 
Income War Tax Aot, R. 8, O., 1927. — 
National Trust Oo. t>. Minister of 
National Revenue, [19353 Ex. O, R. 
167 ; [19361 1D.L.E. 129.— CAN. 

•r. Dividends from accumulated pro- 
file.) — Part of the profits of a Joint 
stock oo., not a personal oorpn., 
which bad been accumulated prior to 
the end of 1929 & remained undis- 
tributed until 1934, were received in 
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1934 as dividends by another suob 
co., applt. herein : — Held ; the latter 

00. was liable under said Act for tbe 
inoome tax for 1934 on tbe amount 
so received. — Re Jackson (Thomas) & 
Sons, Ltd., [1936] 1 W. W. R. 717 : 
44 Man. L. R. 228 ; 6 F. L. J. (Can.) 
84 ; affd. sub nom. Jackson & Sons v. 
Municipal Comb., [1936] 4 D. L. R. 
529 ; S. O. R. 616.— CAN. 

st. Sale of investment# by Agricultural 
Credit Corporation.) — Profits made by 
the purchase & sale of investments by 
the Agricultural Credit Oorpn. formed 
under Agricultural Credit Act, 1927, 
are assessable as arising from the 
u trade ” of the oorpn. — Agricultural 
Credit Corpn. v. Yale, [1935] I. R. 
681.— 1R. 

•w. Interest guaranteed by Govern- 
ment— Sum paid to make up interest .] — 
Moneys paid by the Govt, to a ry. oo. 
under its contract to make up the 
minimum Interest on their shares 
guaranteed by the Secretary of State 
for India in Council are assessable as 
inoome. — Re Ahmadpur-Katwa Rt. 
Co., Ltd. (1935), I. L. R. 63 Calc. 109.— 
IND. 

sx. Ex gratia grant.) — Kx gratia giant 
to trader from British Govt, upon 
recommendation of the Irish Grants 
Committee, given to him on aooount 
of hardship & loss suffered by reason 
of being a supporter of the British 
Govt.; — Held : not properly treated 
as income or revenue receipts from 
trade. — Robinson v. Dolan, [1935} 

1. R. 609.— HL 

it. Payment to shareholder by eom- 
pany not in liquidation.} — Applt. was a 
shareholder in Hv-Grade Coal Go. of 
Drumheller, Ltd., from its incorporation 
in 1919 until its voluntary liquidation 
in 1933. The oo. was engaged in ooal 
mining. In May, 1932, the oo. dis- 
tributed the sum of 912,000 to Its 
shareholders, of whioh amount applt. 
received 95,028. Applt. was assessed 
inoome tax on this amount, whioh 
ass essm ent was affirmed by the Minister 
of National Revenue, & from that 
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for purposes of income tax & ‘Corporation 
Profits Tax, either in the account for the 
eighteen months to Dec. 31, 1022, or, alter- 
natively, in the account for the year to 
June 30, 1021, that account being re-opened 
for the purpose. The Special Oomrs. held 
that the amount released should be brought 
into the profit & loss account of the co. for 
the eighteen months to Dec. 81, 1922 : — Held : 
the amount remitted should not be included 
as a receipt in the account for the eighteen 
months to Dec. 31, 1922, & the account for 
the year to June 30, 1921, should not be 
re-opened & adjusted by reference to the 
remission. — British Mexican Petroleum 
Co., I/td. v. Jackson, British Mexican 
Petroleum Co., Ltd. v. Inland Revenue 
Combs. (1932), 16 Tax Cas. 570, H. L. 

Annotations Oonsd. Gray v. Penrhyn (Lord), [1937] 3 
All E. R. 468. Reid. Morley v. Tattorsall. 11938] 3 All 
E. R. 296. 

99o. Subsidy.] — Advances, made under British 
Sugar Industry (Assistance) Act, 1931 
(c. 35), to a co. carrying on business as manu- 
facturers of sugar from beet grown in Great 
Britain : — Held : to be trading receipts of 
the co. & liable to income tax under Case I. 
of Sched. D. to 1918 Act. — Lincolnshire 
Sugar Co., Ltd. v. Smart, [1937] A. 0. 697 ; 
[1937] 1 All E. R. 413 ; 106 L. J. K. B. 185 ; 
156 L. T. 215 ; 53 T. L. R. 306 ; sub nom. 
Smart v . Lincolnshire Sugar Co., Ltd., 
81 Sol. Jo. 215 ; 20 Tax Cas. 643, H. L. 

Annotation: — Retd. Morley v. Tattersall, [1937] 4 All E. R. 
339. 

99p. Cumulative dividend of English company 
guaranteed by foreign company — English com- 
pany without runds — Dividend authorised by 
foreign company.] — By two deeds executed 
in 1920 an American co. guaranteed the 
payment by an associated English co. of the 
dividend on its preference shares at the rate 
of 6 per cent. The English co. later raised 
the rate of dividend to 7 J per cent. <fc without 
any further deed the American co. assumed 
liability for the additional dividend. The 
English co. in one year having no funds for 
such payment, the following procedure was 
followed : the American co. authorised the 
English co. to make the payment, & the 
latter co. issued dividend warrants for the 
amount of the dividend less tax. The 
English co. then debited the American co. 
with the groBS amount of the dividend : — 
Held : the effect of the transaction was a 
payment of the gross amount by the American 


co. 3c not of the net amount ; the payments 
when received by the shareholders were 
income in their hands & liable to tax ; the 
co. was rightly charged under All Sched. 
Rules, r. 21/ — ASolian Co., Ltd. v. Inland 
Revenue Comrs., Inland Revenue Oomrs. 
v. iEoLiAN Co., Ltd., [1936] 2 All E. R. 219 ; 
80 Sol. Jo. 736 ; 20 Tax Cas. 547. 

99q. Sale by liquidator.] — Applt. co. was formed 
in 1933 with a capital of £2,500 3c was formed 
for & did in fact purchase the foreign right 
in a patent for £2,500 payable in the shares 
of the co. Subsequently all the holders of 
the shares agreed to sell those rights to two 
gentlemen for £50,000. This agreement was 
the subject of litigation, & in settlement 
thereof thefollowing agreement was made. It 
was agreed that the previous agreement 
should be annulled & that the co. should go 
into voluntary liquidation & the liquidator 
should sell the Belgian, French 3c Italian 
rights in the patent to the purchasers for 
£20,000. This agreement was implemented & 
the £20,000 purchase money was distributed 
among the shareholders according to their 
respective shareholdings & treated as part 
of the distribution of the assets of the co. 
in the liquidation. The revenue authorities 
claimed that such sat- of rights for £20,000 
was a trading transaction, the profit of which 
was assessable to income tax : — Held : the 
realisation of the asset in question by the 
liquidator was not done in the course of 
carrying on the trade of the co., but merely 
in the performance of the liquidator’s duty 
of realising the assets of the co. & bringing it 
to an end. The profit upon the transaction was 
therefore not a trading profit & not assessable 
to income tax. — Wilson Box (Foreign 
Rights), Ltd. (In Liquidation) t;. Brice, 
[1930 J 3 All E. R. 728 ; 156 L. T. 24 ; 80 
Sol. Jo. 1034 ; 20 Tax Cas. 736, O. A. 

Annotation : — Reid. Baker v. Cook, [1937] 3 All E. R. 509. 

99r. Unclaimed balances.]— -A firm of auctioneers 
by their conditions of sale provided that 
vendors should receive the purchase money 
on the Monday week following the sale, & 
that no money would be paid or remittance 
sent by post without a written order. As a 
result of the operation of these conditions, 
large sums of money from time to time 
remained unclaimed in the hands of the 
firm. Upon the admission of a partner in 
1922, £13,022 (is. 4 d. in respect of unclaimed 
balances for years prior to 1908 was trans- 


deoiSion ft] 


tpplfc. appealed 
t in liquidation i 


-Held: (1) a 

m ian make no 

payment to Its shareholders by way of 
return of capital except as a step in an 
authorised reduction of capital & that 
any other payment made to its share- 
holders can only be made by Way of 
dividing profits ; (2) until a reserve 
fund is effectively capitalised it retains 
the characteristics of distributable 
profits ; (3) the payment of #12,000 by 
the co. in 1932, while still a going con- 
cern, must be treated as a distribution 
of a dividend ft not a return of capital, 
ft applt. *s share of such dist ributi on 
was taxable as income. — M cConkbt v. 
Minister of National Rrvsnue, 
U&&71S^O R. 209 ; [1938] 1 D. L. It. 

id. Stock dividends — What amount 
to.] — Deft. co. Was incorporated under 
the laws of the Dominion of Canada, 
with an authorised capital of #25 0,000 
divided into 25,000 shares of the par 


value of #10 each. A bye-law of the 
co., enacted on Deo. 11, 1933, provided 
that : *' For the amount of any 

dividend which the diiectors may 
lawfully declare payable In money 
they may issue shares of this co. a* 
fully paid.*’ On Dec. 11. 1935. the 
directors of the co. declared a dividond 
“ on the issued share capital of this co. 
in the form of an issue of whole shares 
of this co.’s capital stock of such 
aggregate par value as shall be, as 
nearly as may be, equal in total amount 
to the surplus of this co. on Dec. 31, 
1935, less the amount of a fair reserve 
for any taxes. ..." The surplus was 
determined at #49,571.51, & the co. 
allotted & issued 4,957 shares of its 
capital stock to its shareholders of 
record at the close of business on 
Dec. 31, 1935, pro rata according to 
their holdings of issued shares of the co. 
as of that date, ft these shares were 
paid up In full by the transfer from the 
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" earned surplus " account of tho co. 
of the sum of 149,570 to the credit of 
the share capitai account. This sur- 
plus thus capitalised was available 
prior to its capitalisation for the pay- 
ment of cosh dividends to tho share- 
holders of deft. Doft. did not collect 
or withhold or pay the tax In respect 
to 4,907 of these shares allotted & 
issued to a non-resident of Canada : — 
Held : these transactions were in effect 
a declaration of a stock dividend within 
the Income War Tax Act ft deft. oo. 
was liable to pay tax on the value of 
the shares issued to non-residents of 
Canada.— K. v . Johnson MattHby ft 
Co. (Canapa), Ltd., [1938] Ex. O. R. 
141 ; 7 F. L. J. (Can;) 307. — CAN. 

tb. Payment from proceeds of pro- 
duct ion of oil well — Paid to contractor 
an instructions of person entitled,] 
Hnyder v . Minister of National 
Rkvenub, [1938] Rat. C. R. 235 
[7 939] i I). t. R. 270.— CAN. 
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ferred to the capital account of the old 
partner ; & in 1935, upon the admission of a 
further partner, £10,400 10s. Id. in respect of 
unclaimed balances between 1922 & 1928 
was transferred partly to the current accounts 
& partly to the capital accounts of the former 
partners. A partnership deed in 1930 pro- 
vided that such liability as subsisted in 
respect of these sums should be assumed by 
the partnership, that such unclaimed balances 
as first arose six years before the taking of 
each annual account should be transferred 
at such account to the credit of the 
partners in accordance with their shares in 
the partnership, that all liability in respect 
thereof should*, be borne by the partnership, 
but that the liability of the partnership 
should not appear in the annual general 
accounts : — Held : the unclaimed balances 
so received had not by the terms of the 
partnership deed of 1930 & the preparation 
of accounts in accordance therewith become 
trading receipts. These sums remained the 
money of the firm’s clients & were not 
assessable to income tax. — Morley v. Tat- 
TERSALL, [1938] 3 All E. R. 290 ; 108 L. .T. 

K. B. 11 ; 159 L. T. 197 ; 54 T. L. R. 923 ; 
82 Sol. Jo. 453 ; 22 Tax Cas. 51, C. A. 

100. Add. Annotations : — Consd. I. R. Comrs. v. 
Forth Conservancy Board, [1929] A. C. 213; 
, Leeming v. Jones (1929), 141 L. T. 472. 
Refd. Forth Conservancy Board v. I. R. 
Comrs., [1931] A. C. 540. 

104. Add. Annotations : — Consd. I. R. Comrs. v. 
Forth Conservancy Board, [1929] A. C. 213. 
Apld. Forth Conservancy Board v . I. R. 
Comrs., [1931] A. C. 640. Refd. Brighton 
College v . Marriott, [1920] A. C. 192 ; 
Salisbury House Estate v. Fry (1929), 98 

L. J. K. B. 722 ; I. R. Comrs. v. Sneath 
(1932), 48 T. L. R. 241 ; Wolverton (Lord) 
v. I. R. Comrs. (1931), 10 Tax Cas. 407; 
Mitcham Golf Course Trustees v. Ereaut, 
[1937] 3 AH E. R. 450. 

104a. Government grant to dock company.] — 

Moneys received by a dock-owning co. from 


a grant made by the Unemployment Grants 
Committee under authority of a vote of 
Parliament to assist them in carrying through 
the work of extending their docks are not 
profits or gains of the trade carried on by 
the co. within Case 1 of Sched. D. of 1918 
Act. — C rook v. Seaham Harbour Dock 
C o. (1931), 90 J. P. 13 ; 48 T. L. R. 91 ; 75 
Sol. Jo. 830 ; 30 L. G. R. 37 ; sub nom . 
Seaham Harbour Dock Co. v. Crook (1931), 
10 Tax Cas. 333, H. L. 

Annotations : — Distd. West-combe u. Hadnock Quarries, Ltd. 
(1931), 16 Tax Oas. 137. Refd. Birmingham Corpn. v. 
Barnes, [1934] 1 K. B. 484 ; Smart v. Lincolnshire Sugar 
Co. (1935), 154 L. T. 167. 

104b. River dues — Surplus income applicable In 
discretion of Conservancy Board.] — A con- 
servancy board was established by statute to 
preserve & improve a river & firth & to 
control the navigation therein. Its members 
were appointed or elected by local authori- 
ties, Govt, departments, railway cos. & ship- 
owners. It possessed wide powers to dredge, 
light, buoy & otherwise improve the naviga- 
tion of the river, & it was empowered to levy 

' dues on vessels entering the river or firth. 
These dues constituted its sole revenue, & 
were directed by statute to be applied to the 
purposes of the undertaking as the Board 
might determine : — Held : the board was 
assessable to income tax on the surplus 
revenue arising from these dues under 
Case VI. of Sched. D of 1918 Act. — Forth 
Conservancy Board v. Inland Revenue 
Comrs., [1931] A. C. 640 ; 100 L. J. P. C. 193 ; 
145 L. T. 121 ; 95 J. P. 100 ; 47 T. L. R. 
429 ; 75 Sol. Jo. 359 ; 29 L. G. R. 541 ; 
sub nom . Inland Revenue Comrs. v. Forth 
Conservancy Board, 10 Tax Cas. 103, H. L. 

Annotations : — Consd. Elliott v. Burn, [19341 1 K. B. 109. 
Refd. Nicoll r. Austin (1935), 19 Tax Cos. 531. 

112. Add. Annotations : — Distd. Forth Con- 

servancy Board v. I. R. Comrs., [1931] A. C. 
640. Refd. I. R. Comrs. v. Forth Con- 
servancy Board (1928), 14 Tax Cas. 709. 

112a. Company — Carrying on several businesses.] — 

A co. may carry on more than one trade 


PART V. SECT. 1, SUB-SECT. 2. 

p i. To public institution .] — The 

corpn. of C. supplied water (a) for 
public sanitary purposes within the 
borough ; (6) to private consumers for 
trade purposes within the borough ; 
(c) to private consumers for domestic 
purposes within the borough ; (d) to 
certain publio institutions situated 
within the borough for domestic por- 
oses ; 8c (c) to private consumers for 
omostio purposes outside the borough. 
The corpn. had authority to levy a 
water rate on all lands & hereditaments 
within the borough in respect of the 
supply of water for domestio purposes, 
but the oorpn. did not in foot levy a 
separate water rate. If the receipts 
from the supply of water for trade 
purposes in any year were not sufficient 
to meet the full total expenditure on 
the waterworks in that year (including 
repayment df loans 8c interest) the 
deficit arising was made good out of 
the general sanitary rate. The general 
sanitary rate was levied on all tene- 
ments within the borough of C. in- 
cluded in the poor law valuation lists, 
& on all lands to the extent of one- 
fourth of the sanitary rate. Certain 

C Mio institutions In C. were not 
uded in the poor law valuation 
lists, 8c were, therefore, not subject to 
the sanitary rate. The water supplied 
to these institutions by the oorpn. was 
used for purely domestio purposes, & 


the price to be paid by the institutions 
for the water supplied was fixed by 
agreement with the oorpn . : — Held : 
the moneys received by the corpn. for 
the supply of water to the above- 
mentioned publio institutions should 
be regarded as trading receipts for the 
purpose of assessment to income tax. — 
Kirby v . Clonmel Oorpn., [1931] 
I. R. 526.— IR. 

q I. Increase in price to meet 

deficit in electricity undertaking .}— A 
town council incurred a deficit on the 
working of its electricity undertaking. 
The council was also the local authority 
carrying on the manufacture Sc distri- 
bution of gas within the area, &, in 
order to meet the defloit on its elec- 
tricity undertaking, it increased the 
price of gas by an amount estimated to 
yield an additional revenue of £5,000 a 
year surplus to the estimated require- 
ments of the gas undertaking. Sums 
of £5,000 were thereafter annually 
debited in the accounts of the gas 
undertaking Sc credited in those of the 
electricity undertaking : — Held ; these 
sums of £5,000 were properly Included 
In the profits of the gas undertaking for 
income tax purposes, irrespective of 
the purpose to which they were applied. 
— Alloa Magistrates t>. Inland 
Revenue Combs., [1931] S. C. 656; 
16 Tax Cas. 451.— BOOT. 

so. Transmission of electricity <t 
supply of air through pipes.) — Held : 


the oo. did not carry on the business 
of “ manufacturer ” within Assessment 
Act, s. 10 (1) (d). — Re Coleman Sc 
Nor. Ont. Light Sc Power Oo. (1927), 
60 O. L. R. 405.— CAN. 

so. Profits from Government contract 
— Surplus income appropriated by 
statute — To sinking fund.}— A co. is 
empowered by Act of Parliament to 
raise money upon mtge. for the pur- 
pose of carrying out a Government 
contract, but Is required by the same 
Act to establish a sinking fund for the 
extinction of the mtge. debt. A sum 
Is to be set aside for payment into the 
sinking fund out of each quarterly 
payment received under the contract 
or out of other moneys belonging to the 
oo : — Held : following the decision 
in Mersey Docks <& Harbour Board v. 
Lucas, No. 104, the sums thus set aside 
are not allowable as a deduction in 
arriving at the co/s assessable profits. — 
City of Dublin Steam Packet Oo. v. 
O'Brien (1912), 6 Tax Cas. 101. — IR. 


PART V. SECT. 2, SUB-SECT. 1.— A. 

110 i. Golf club — Charging visitors 
lor use of links.) — Held : the manage- 
ment of the municipal golf courses 
was a trade or business the profits of 
which were assessable to inoome tax 
under Sched. D.. Case I. — Carnoustie 
Golf Course Committee e. Inland 
Revenue Comrs., (1929] S. C. 419: 
14 Tax Oas. 498,— SCOT. 
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within 1918 Act, Schedule D., Case I. 
Whether the activities of a co. constitute one 
business or two separate businesses is a 
question of fact.— -Scales v. Thompson 
(George) <fc Co., Ltd. (1927), 138 L. T. 331 ; 
13 Tax Cas. 83. 

Annotation : — Consd. H. & G. Kinomas, Ltd. v . Cook (1933), 
18 Tax Cas. 116. 

113. Add. Citation : — 10 Tax Cas. 29. 

Add. Annotations ; — Expld. Leeming v. Jones 
(1929), 141 L. T. 472. Dlstd. Jones v. Leeming, 
[1930] A. C. 416. Folld. Townsend v. 
Grundy (1933), 18 Tax Cas. 140. Consd. 
Re Debtor, Ex p. Debtor (No. 490 of 1935), 
[1936] Ch. 237 ; Lowry v. Field, Lowry v. 
Williams, Titcomb v. Clancy, De Burgh 
Whyte v. Clancy, [1936] 2 AU E. R. 735. 
Refd. Re Bankruptcy Notice (No. 292 of 
1928) (1928), 44 T. L. R. 533 ; I. R. Cornrs. v. 
Lysaght, [1928] A. C. 234 ; Rees Roturbo 
Development Syndicate v. I. R. Comrs., 
Rees Roturbo Development Syndicate v. 
Ducker (1928), 13 Tax Cas. 306 ; Forth 
Conservancy Board v. I. R. Comrs., [1931] 
A. C. 540. 

113a. .] — Tvjwnsend v. Grundy, No. 

459a, post. 

114 . Add. Citations: — [ 1927] A. C. 312; 90 
L. J. K. B. 379; 130 L. T. 580 ; 43 T. L. R. 
110 ; 71 Sol. Jo. 18 ; 11 Tax Cas. 297, H. L. ; 
affg., [1926] 1 K. B. 550. 

Add. Annotations : — Refd. Kirke’s Trustees 
v . I. R. Comrs. (1926), 130 L. T. 582 ; Nesbitt 
v. Mitchel (1920), 11 Tax Cas. 211; Con- 
stantinesco v. R. (1927), 11 Tax CVs. 730; 
Devon Mutual Steamship Insce. Assocu, 

Ogg (1927), 13 Tax Cas. 184; I. R. Comrs. v. 
Newcastle Breweries (1927), 12 Tax Cas. 927 ; i 
Rees Roturbo Development Syndicate v. I. R. 
Comrs., Rees Roturbo Development Syndicate 
v. Ducker (1928), 13 Tax Cas. 360 ; Jones v . 
Leeming, [1930] A. C. 415 ; Taxes Comrs. v. 
British Australian Wool Realization Assocn., 
Ltd. (1930), 47 T. L. R. 57; Hennell v. 

I. R. Comrs., [1933] 1 K. B. 415 ; Golden 
Horse Shoe (New), Ltd. v. Thurgood, [1933J 
1 K. B. 548 ; Handley Page v. Butterworth 
(1935), 19 Tax Cas. 328; Lowry v. Field, 
Lowry v. Williams, Titcomb v. Clancy, Do 
Burgh Whyte v. Clancy, [1930] 2 All E. R. 
735 ; Moss’ Empires, Ltd. v. 1. R. Comrs., 
[1937] 3 All E. R. 381 ; Wilson v. Mannooch, 
[1937] 3 All E. li. 120. 

114a. “ Turning over ” cotton mills.] — During 

. the boom in the Lancashire cotton trade in 
1919, applt., with other persons, engaged in 
the operation known locally as ‘ ‘ turning over ’ ’ 
a cotton mill, i.e . acquiring a controlling in- 
terest in the mill, organising its administra- 
tion & finances, & reselling it to a new co. 
The operation was successful & applt. joined 
other syndicates, composed partly of the 
same persons engaged in “turning over” 
three other mills. In each case a profit 
resulted to applt. On Mar. 24, 1923, the 
additional comrs. for the division in which 
applt. resided signed the book containing an 
estimated assessment upon applt. to income 
tax under Schedule D. for the year 1919-20. 
The book was not delivered to the general 
comrs. until Apr. 18, 1923 ; notice was given 
to applt. on May 5, 1923, & the assessment 
was signed by the general comrs. on Sept. 5, 
1923: — Held: (1) though each adventure I 
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of “ turning over ” a mill, taken singly, was 
not a trade, but a capital transaction, yet 
the succession of such adventures, in each of 
which applt., took part, might constitute the 
carrying on of a trade, & the Special Comrs., 
on an appeal against the assessment, were 
not estopped by their previous decisions 
from reconsidering the whole of the facts, & 
finding that applt. was carrying on a trade, 
on the profits of which he was liable to 
income tax ; (2 ) the assessment was made in 
time, having been made when it was signed 
by the additional comrs. within the three 
years allowed by 1918 Act, s. 125 (2), A the 
subsequent steps need not bo within that 
time. — Pickford v. Quirke, Pickford v. 
Inland Revenue Comrs. (1927), 138 L. T. 
500; 44 T. L. R. 15; 13 Tax Cas. 251, 
C. A. 

114b. Isolated transaction — Assignment of 

option.] — Resp. joined with three other persons 
in obtaining an option to purchase a rubber 
estate in the Malay Peninsula. As the 
estate was too small for resale to a co. for 
public flotation, they acquired a further 
option to purchase an adjoining estate. 
Ultimately tho two estates were sold to a co. 
at a profit. Resp. having been assessed to 
income tax on a sum representing his net 
share of the profit appealed. The Comrs. 
found that resp. acquired the property or 
interest in the property with the sole object 
of turning it over again at a profit, & that he 
at no time had any intention of holding the 
property or interest as an investment, & 
confirmed the assessment. They subse- 
quently found, on the case berng referred 
back to them, that the transaction was not 
a concern in the nature of trade : — Held : 
having regard to the finding of the Comrs. 
that the transaction was not a concern in 
the nature of trade, & to its being an isolated 
transaction of purchase A resale of property, 
the profits arising therefrom were not in the 
nature of income but were an accretion to 
capital, & were therefore not subject to tax 
under 1918 Act, Sched. D, Case VI. — Jones 
v. Leeming, [1930] A. C. 415 ; 99 L. J. K. B. 
318 ; 143 L. T. 50 ; 46 T. L. R. 296 ; 74 
Sol. Jo. 247 ; sub nom. Leeming v. Jones, 
15 Tax Cas. 333, n. L. 

Annotations : — Consd. Lowry v. Fluid, Lowry v. Williams, 
Titcomb v. Clancy, Do Burt?b Wbyto v. Clancy, [1930] 2 
AU E. K. 735; Wilson v. Mannooch, [19371 3 All K. It. 
120 . 

114c. — — Subscription to venture subsequently 
transformed Into shares.] —A co. amongst its 
other activities prospected for, acquired 
options over, purchased & resold to develop- 
ment cos. mineral properties in various 
parts of the world. Certain persons who were 
not shareholders in the co. were invited to 
participate in these ventures, the co. & tho 
participants each subscribing a certain sum 
of money, & the money being used for tho 
expenses of prospecting the particular pro- 
perty concerned & acquiring an option over 
it. If the prospecting was satisfactory the 
option was exercised & a development co. 
formed, in which the co. & the participants 
were allotted shares. The participants did 
not in fact sell these shares. Certain partici- 
pants were assessed upon the difference 
between the amount of their subscription to 
the venture & the nominal value of the shares 
allotted to them : — Held : the profit on the 
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subscription to the venture was a profit of 
a capital nature & was not liable to tax. 
Where there is an investment of money 
there must be a possibility of the profit 
upon that money recurring for it to be a 
revenue profit. — Lowry v. Field, Lowry v. 
Williams, Titcomb v. Clancy, De Burgh 
Whyte v. Clancy, [1936] 2 All E. R. 736 ; 20 
Tax Cas. 679. 

115a. Sale of “ round ” to traveller — Profits 
retained In reduction of purchase-price.] — 

Prior to 1921 resp. carried on a business as a 
credit draper on a system by which travellers 
in his employment called on householders in 
defined working-class areas, or “ rounds,” 
offering articles of clothing for sale on credit, 
the pnce of goods sold being collected in 
instalments by the travellers. In 1919 he 
agreed to sell to one of his travellers the 
rounds which the traveller had been working, 
on the terms that the traveller was to con- 
tinue in the service of resp. for a specified 
period, & thereafter to purchase the rounds 
at a figure calculated by reference to the 
amount of the then outstanding book debts. 
The arrangement was that, after the ex- ' 
piration of the service period, the traveller, 
out of his weekly collections, should retain'for 
himself a certain cash allowance, should pay 
for goods purchased by him from resp. for 
disposal on the round, & should hand over to 
resp. the balance in reduct on of the purchase- 
price. The agreement further provided that 
the book debtB & all future debts contracted 
until the purchase- money should have been 
paid should be the absolute property of the 
resp. &> that, if the traveller failed to observe 
his part of the agreement or neglected the 
business, resp. should be at liberty to resell 
the book debts & recover from him any 
deficiency. Agreements on similar or sub- 
stantially similar terms were made by resp. 
with the same traveller in respect of other 
rounds & also with other travellers. After 
completion of the agreements all sales by the 
travellers concerned continued to be made in 
resp.’s name & the accounts of the customers 
were as between the customers & resp. At 
the time material to the appeal the full 
purchase-price under the agreements had in 
no case been paid. Resp. was assessed to 
income tax under Sched. D. for the year 
1925-26 to include the profits made on the 
sale of goods by travellers in his name on the 
rounds which were the subject of the agree- 
ments. On appeal he contended that these 
profits belonged to the travellers to whom 
the rounds had been sold, his right of re- 
tention of the book debts being merely a 
form of security for payment of the purchase- 
price of the rounds. The General Comrs. 
allowed the appeal : — Held : the effect of 
the agreements was that, while there was 
a contract to sell, the transfer of the rounds to 
the travellers concerned was postponed until 
the purchase-price had been paid in full, & that 
untu then the profits of the rounds belonged 
to resp., who was assessable in respect thereof. 

— Bonner v. Frood (1984), 18 Tax Cas. 488. 

115b. Sale of timber by farmer.]— Resp., who 
occupied two farms which he had owned for 
fifteen & eight years respectively, elected under 
rule 5 of Sched. B. to be assessed for a 
particular year under Sched. D., & submitted 
accounts in which was included the sum of 
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£243, representing the proceeds of the sale 
of timber growing on those farms which he 
had cut & sold. On appeal against Sched. D. 
assessment resp. put forward various con- 
tentions as to the basis of the computation of 
the amount of the profits, if profits there 
were, from the sale of the timber. The 
General Comrs. decided that the profit from 
the sales of timber was £218, but that, having 
regard to the definition of “ land ” in Law 
of Property Act, 1925 (c. 20), s. 205 ( 1 ) (ix), 
the sale of timber came under the same legal 
definition as the sale of land & consequently 
the same incident of taxation applied & 
there was no liability for income tax in respect 
of the proceeds of sale of timber : — Held : 
the profit from the sales of timber arose out 
out of the occupation of the farm lands & 
must be included in the profits of the resp. 
as a farmer for the purposes of assessment to 
income tax under Sched. D. — Elmbs v. 
Trembath (1934), 19 Tax Cas. 72. 

110. Add. Annotations:* — Consd. Townsend v. 
Grundy (1933), 18 Tax Cas. 140. Refd. 
Down v . Compston, [1937] 2 All E. R. 475. 

116a. Professional golfer.] — Resp., a pro- 

fessional golfer, had, in addition to his other 
activities, for a number of years habitually 
engaged in private games of golf for bets of 
varying amounts. Resp. was assessed, under 
Sched. D., to include ( inter alia\ the balance 
of gains over losses arising out” of the bets 
made on such games, on the ground that the 
winnings made could not accurately be called 
mere betting receipts, but were profits 
arising out of his vocation as a professional 
golfer : — Held : resp.’s winnings did not arise 
from his employment or vocation, & they 
were not analogous to gratuities for services 
rendered, nor was there any organisation to 
support the view that resp. was carrying on 
a business of betting. The assessment ought, 
therefore, to be discharged. — Down v. Comp- 
ston, [1937] 2 AH E. R. 475 ; 157 L. T. 649 ; 53 
T. L. R. 545 ; 81 Sol. Jo. 358 ; 21 Tax Cas. 60. 

110b. Profits from ownership of land — Whether 
Schedule A. assessment conclusive — Com- 
pany letting out offloes — Rents & profits 
from contracts for services.] — A co. formed 
to acquire, manage, & deal with a block 
of buildings let out the rooms as un- 
furnished offices to tenants. The co. pro- 
vided a staff to operate the lift* & to act 
as porters & watch & protect the building. 
The co. also provided certain services, such 
as heating & cleaning, for the tenants if 
required, at an additional charge. For each 
of the four years ending April 5, 1925, 1926, 
1927, & 1928 the co. was assessed under 
Sched. A to income taxon the gross value of 
the building as appearing in the valuation 
list under the Valuation (MetrohoUs) Act, 
1869 (c. 67). The co. admitted its liability 
to be assessed in respect of its profits from 
the services supplied to the tenants under 
Sched. D, but the Crown claimed in making 
the assessments under Sched. D to include 
the rents of the offices as part of the receipts 
of the trade, making allowance for tax 
assessed under Sched. A : — Held : the rents 
were profits arising from the ownership of 
land In respect of which the assessment 
under Schea. A was exhaustive, A they 
therefore could not be included in the 
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assessment under Schdd. D as trade receipts 
of the co. — Fry v. Salisbury House Estate, 
Ltd. ; Jones i>. City op London Real 
Property Co., Ltd., [1080] A. C. 432 ; 99 
L. J. K. B. 403 ; 143 L. T. 77 ; 48 T. L. R. 
338, 358 ; 74 Sol. Jo. 232 ; 15 Tax Cae. 266, 
H. L. ; affg., S. C. Salisbury House Estate, 
Ltd. v . Fry, [1930] 1 K. B. 304, C. A. ; Sc 
City op London Real Property Co. v . 
Jonhs, 45 T. L. R. 673, O. A. 

Annotations Hoare & Oo. v. Collyer (1932), 48 

T. h. R. 250. Consd. Thompson v. Trust & Loan Co. of 
L - R* 209 * Glanely u. Wightman 
< 19 33). U9 L. T. 121 ; Neumann v. I. R. Comrs.7 [1934] 
A* °i 2 ^* Elliott v. Bum (1934), 50 T. L. R. 556. 

Consd. Stewart ) v. Normanby Estate Oo. (1933), 18 Tax 
Oas. 244; Windsor Playhouse, Ltd. v. Heyhoe (1933), 17 
Tax Cas. 481 ; Leney (Alfred) & Oo. v. Wholan, [1934] 
2 5*,S S v v Grange Trust, Ltd., [1935] 

A. O. 422. Apld. Elfiott v. Burn, U935] A. O. 84. Consd. 
Collyer v. Hoare & Co. (No. 2), [1938] 1 K. B. 235 ; 
Cull v. I. R. Oomre., [1939] 3 All E. R. 761 ; Utting & 
°°‘ a Vm I 1 ? 39 ! 2 K - B - 231 - Retd. I. R. Oomre. 

v. Scottish Central Electric Power Co. (1931), 145 L. T 
189 ; Assam Railways & Trading Oo. v. I. R. Comrs., 
[1933] 2 K. B. 576 ; Heastie v. Veitoh & Co., [1934] 
IK. B. 5 35; Loughnan v. Maraton's Dolphin Breworv, 
Ltd., Whelan v. Alfred Leney & Co., [1936J 1 All E. R. 
468 ; Hughes v. Bank tf New Zealand, [1937] 1 K. B* 
419 ; I. R. Comrs. v. N &vr Sharlston Collieries Co., [1937] 
1 K. B. 583 ; Dawson v. Omnflell, [1938] 3 All E. R. 5. 

H6c. 


Licensed houses owned by brewery 

company.] — Hoare & Co., Ltd. v. Collyer, 
No. 292b, post. 


116d. & let to another brewer.] — 

A brewery co. who held a number of tied 
houses, both freehold & leasehold, by several 
agreements Sc deeds agreed to grant & sub- 
sequently granted leases of the houses, with 
the plant Sc fixtures connected with their 
brewery & the exclusive right to supply bco'* 
to the tied tenants, to another brewery co. 
for a term of years at a rent fixed by reference 
to the average net profits of the lessors for a 
period of years. Another brewery co. by an 
instrument purporting to be a lease agreed 
to transfer their tied houses & brewery 
business together with the benefit of all 
covenants in connection with the premises 
Sc the right to use their trade marks, trade 
labels &; advertisements, to a firm of brewers 
for a term of years at a yearly rent. The tied 
houses comprised in the agreements & leases 
were assessed to income tax on their annual 
values under Sched. A., & the tied tenants 
of these houses deducted the tax paid by 
them from the rent they paid to the lessees, 
who in turn deducted the same amount from 
the rent they paid the lessors under the 
agreements Sc leases. The aggregate amount 
of the rents paid under the agreements Sc 
leases over a period of years exceeded the 
aggregate amount of the assessments under 
Sched. A. of the annual value of the tied 
houses over the same period : — Held : the 
lessors having paid the tax under Sched. A. 
were not liable to tax under Sched. D. in 
respect of the surplus except so far as, in the 
second case, it represented personal goodwill, 
user of trade marks, trade labels & advertise- 
ments Sc other property not being corporeal 
hereditaments. — Whelan v, Alfred Leney 
Sc Co„ Ltd., Loughnan v. Marston’s 
Dolphin Brewery, Ltd., [1936] A. C. 393 ; 
[1936] 1 All E. R. 468 ; 105 L. J. K. B. 197 ; 
154 L. T. 537 ; 52 T. L. R. 329 ; 80 Sol. Jo. 
284 ; 9ttb nom. Leney (Alfred) & Co., Ltd. 
v. Whelan ; Marston’s Dolphin Brewery, 
Ltd. v, Loughnan, 20 Tax Cas. 321, H. L. 


Annotation : — Reid. Robinson Bros. (Brewere), Ltd. v. 
Houghton & Ohester-Le-Street Assessment Committee. 
[1937] 2 All E. R. 298. 

116e. profits from letting cinema & 

cafe.] — Applt. co. built & equipped premises, 
including a cinema Sc a cafd>, which it leased, 
together with the whole of the fixtures, 
fittings, etc., & also the goodwill of the 
businesses earned on at the cinema Sc caf6, 
to another co., for a period of twenty -one 
years at an annual rent, the lessees becoming 
responsible for maintenance Sc the rates & 
taxes being payable by the lessors. The 
rent reserved under the lease included the 
use of the furniture Sc other movable 
chattels in the c&f^. The seats Sc other 
fittings in the cinema were affixed to Sc had 
become part of the freehold. In computing 
the co.’s profits for the purpose of assess- 
ment to income tax under Sched. D, the rent 
receivable under the lease was included as 
a receipt & the amount of the net assess- 
ment to income tax, Sched. A, on the pre- 
mises was allowed as a deduction. On 
appeal, the co. contended that the rent was 
wrongly included in the computation of 
profits, except such part of it as was applic- 
able to movable furniture Sc fittings, & 
that, subject to this exception, the liability 
in respect of the rent was, on the authority 
of the case of Salisbury House Estate , Ltd. 
v. Fry , covered by the assessment under 
Sched. A. The General Comrs. confirmed 
the assessments : — Held : the whole of the 
rent receivable was properly brought iDio 
assessment as part of the co.’ a profits assess- 
able under Sched. D. — Windsor Play- 
House, IiTD.r. Heyhoe (1938 ), 17 Tax Oas. 481 . 

! Annotations : — Reid. Leney (Allred) & Co. v. Whelan, [19341 
?, K. B. 511 ; Marston’s Dolphin Brewery, Ltd. v. Lough - 
aan (1934), 151 L. T. 532. 

116f. Payment by mineral owner for liberty 

to withdraw support.] — Elliott v. Burn, 
No. 28c, ante. 

116g. Whether easement within Finance 

Act, 1934 (c. 32), s. 21.] — An annual payment 
was made by a colliery co. to the surface 
owners under an agreement whereby the 
surfaco owners, in consideration of a minimum 
yearly payment of £1,000, granted to the co. 
leave to work a mine notwithstanding that 
such working might cause subsidence or 
withdrawal of support from the surface. 
The co. claimed that this sum should be 
allowed as a deduction in computing its 
profits Sc gains for the purposes of assess- 
ment : — Held : the payment was in respect 
of benefits over or derived from land within 
the scope of the extended definition in sect. 21 
of Finance Act, 1934 (c. 32), & the co. was 
therefore not entitled, in computing its 
profits Sc gains for the purposes of assess- 
ment, to make a deduction in respect of the 
said payment. — Inland Revenue Combs, v . 
New Sharlston Collieries Co., Ltd., 
[1937] 1 K. B. 583 ; [1937] 1 All E. R. 86 ; 
106 L. J. K. B. 375; 156 L. T. 279; 63 
T. L. R. 280 ; 81 Sol. Jo. 56 ; 21 Tax Cas. 
69, C. A. 

118. Add* Annotations : — Consd. Looming v* Jones 
(1929), 141 L. T. 472. Distd. GlaneJy (Lord) 
v. Wightman (1933), 149 L. T. 121. Retd. 
Jersey’s Exors, v. Bassom, Derby v. Bassom 
(1026), 135 L. T. 274 ; I. R. Oomre . v. 
Lysaght, [1928] A. 0. 234 ; Long v. Belfiold 
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Poultry Products, Ltd. (1937), 21 Tax Cas. 

221 . 

118a. .] — Glanely (Lord) v. 

Wightman, No. 99a, ante . 

119a, “ Trading ” — What amounts to — Opera- 
tions of partnership during winding up.] — 
Heap, firm carried on a large business of 
com & seed merchants between Mar. 1923 
& Mar. 31, 1920, when the partnership 
which was for a limited time came to an end. 
Under Partnership Act, 1890 (c. 39), s. 38, 
the partners, after dissolution, had authority 
to bind the firm, & their rights & obligations 
continued so far as necessary to wind-up 
the affairs of the partnership. At the time 
of dissolution, on Mar. 31, there were large 
contracts outstanding, & in the course of 
completing those contracts after dissolution 
a profit of £0,190 was made in the year 
ending Apr. 1927, which was assessed to 
income tax. In the course of the winding- 
up, largo quantities of grain were delivered, 
payments for which were recovered & freight 
was paid ; other items dealt with were dis-, 
charging, lighterage, & storage of grain t 
arbitration fees, & gratuities to the late 
employees, bank charges, & interest. During 
the winding-up the partners & staff were thus 
employed, & the gratuities to the staff were 
given for their work. . The comrs., on those 
facts, decided that the partners were trading 


during the winding-up, & the profits of such 
trading were consequently liable to income 
tax : — Held : what was done after dissolution 
constituted trading, the profits of which were 
rightly assessed to income tax. — Hillerns & 
Fowler v. Murray (1932), 140 L. T. 474 ; 48 
T. L. R. 213 ; 17 Tax Cas. 77, C. A. 

Annotation : — Consd. Baker v. Cook, [1937] 3 All E. R. 509. 

119b. Sale of slag — Business of ironmaster & 
coalowner no longer carried on.] — Resps., who 
had carried on business as a partnership, 
ceased to trade in 1911, but the partnership 
was not dissolved. Resps. owned a field 
covered with slag, & in 1925 they granted 
to a co. the right to get & carry away the 
slag for seven years in consideration of pay- 
ments on a royalty basis. In respect of 
these payments resps. were assessed to income 
tax. The Crown contended that these pay- 
ments were the profits of a trade within 
Sched. D, or that they were profits from 
lands not in resps.' occupation or possession 
& that thus the payments fell within r. 7 
of No. II. of Sched. A. The Special Comrs. 
found that resps. were not carrying on a 
trade : — Held : the payments were not 
profits from the land, but were in substance 
receipts from a sale of the slag, & resps. 
were not liable to be assessed in respect 
thereof. — Shingler v . Williams (P.) & 

Sons (1933), 148 L. T. 474 ; 49 T. L. R. 
221 ; 77 Sol. Jo. 139 ; 17 Tax Cas. 574. 


119 i. Poultry farm.) — 

Lean «. Inland Revenue, [1920] S. C. 
*16 : sub nom. Leen Sc Dickson v. Ball, 
10 Tax Cas. 341.— SCOT. 

sf. Difference in value of stock-in- 
trade on sale of business.) — Reap. Sc 
his partner sold their business to a oo. 
Thoy treated their stock-in-trade as 
being of the value of £43,367, but the 
oo. treated it as being worth £58,383 : 
— Held : the difference between the 
two sums was not a profit dorived from 
the business of the partnership, & 
reap, was not assessable for income tax 
In respect of his share of such difference. 
— DOUOHTT V. COMR. OF TAXES, 11927] 

A. C. 327 ; 96 L. J. P. O. 46 ; 136 L. T. 
706 ; 43 T. L. R. 207.- N.Z. 

si. Sale by lumber company of timber 
at profit.) — Held: not a sale in the 
ordinary oourso of trading by the co., 
but a sale of part of its capital assets, 
Sc the amount rooolved was an apprecia- 
tion of capital. — A.-G. for British 
Columbia v. Standard Lumber Co., 
Ltd., [19261 2 W. W. R. 107 ; 36 

B. O. R. 481. — CAN. 

sm. Purcnase , conversion , <£r re-sale 
of ship — Isolated transaction. I — A ship 
repairer, a blacksmith, & a fish sales- 
man’s employee, who had not pre- 
viously been connected with each other 
in business, bought a cargo steamer, 
converted it, partly by their own 
labour, into a steam drifter, & sold it 
within four months of the date of 
purchase at a profit : — Held : the 
transaction, though isolated, was the 
carrying on of a trade, the profits of 
which were assessable to income tax. — 
Inland Revenue Comrs. v. Living- 
ston, [1927] S. C. 251; 11 Tax Cas. 
638.— -SCOT. 

sn. Carrying on a trade — What 
amounts to— -Question of lave .) — The 
question whether a taxpayer in buying 
& selling land was carrying on the trade 
or business of a land Jobber so as to 
make the proceeds of such sales part of 
his gross income is a question of law. 
Sc an inference drawn by the Speoial 
Income Tar Ct. from the facts found 
by it does not bind the ct. to which 
a case has been stated under s. 60 of 


Act 40 of 1925. — Inland Revenue 
Comr. v. Stott, [19281 App. D. 262. — 
S. AF. 

■o. Statutory trustees managing recrea- 
tion ground.) — A body of trustees were 
appointed under a provisional order to 
hold & manage certain land in a burgh 
as a recreation ground. The trustees 
were in part elected by the holders of 
season tickets of admission to the 
ground, & in part appointed by the 
town council of the burgh from among 
its members. The ground was laid out 
in gardens, tennis courts, & bowling & 
putting greens & was ppen to the 
public on payment, admission being 
by season, monthly, fortnightly, or 
daily tickets. The great majority of 
those admitted were daily ticket 
holders. The revenue of the trustees 
from the sale of tickets exceeded the 
expenses of management : — Held : the 
trustoes carried on a trade or business, 
& not a mutual assocn. for the benefit 
of a body of subscribers. — Inland 
Revenue Comrs. v. Stonehaven 
Recreation Ground Trustees, [1930 
S. C. 206 ; 15 Tax Cas. 419.— SCOT. 

•v. Profits from change of invest- 
ments.) — An insurance oo. was em- 
powered. in terms of Its articles of 
assocn., ** to sell, . . . deal with Sc 
turn to aooount any of the assets of 
the co.” The oo. Invested its reserve 
funds In British Govt, securities. 
From the date of the oo.’s incorporation 
in 1919 till 1928 it occasionally changed 
its investments in these securities. In 
several years there were no sales of 
investments. In 1928 the co. made a 
profit of £4,800 on the realisation of 
certain investments. The General 
Comrs. found that this profit was not 
made by trading Sc was not assessable : 
— Held : the question whether a profit 
was made by trading was one of fact 
& there was evidence justifying the 
finding of the Comrs. — I. R. Combs, v. 
Scottish Automobile & General 
Insurance Co., [1932] S. C. 87 ; 16 
Tax Cas. 381.— SOOT. 

■x. “ Punting . ”) — Applt., a grazier, 
made betting losses during the year 
1928-29, amounting to £12,191 18s., Sc 
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claimed that such losses were the 
result of carrying on the business of 
“ punting ” at horse & pony courses 
Sc, therefore, such losses should be 
deducted from income derived by him 
from a grazing business in the same 
year. The Comr. refused to allow the 
deduction & the question for the ct. 
was whether applt. was carrying on 
the business of betting between July 1, 
1927, and July, 1929, when his betting 
activities came to a sudden end. 
Applt. made a declaration which was 
forwarded to the Comr., stating that 
during the early part of 1927, he con- 
ceived the idea of the possibilities of 
utilising a racing system. The only 
system he adopted was that of en- 
deavouring to get “ the very best 
information.” Applt. made a con- 
siderable number of wagers with book- 
makers during the period & lost much 
money. He kept no books 8c no record 
of his wins or losses : — Held : applt. 
was not carrying on a business of 
betting. —Jones v. Federal Taxation 
Comr. (1932), 2 A. T. D. 16 ; 6 A. L. J. 
201.— AUS. 

sz. Purchase of interest in legacies .) — 
By itself the purchase of an interest in 
legacies, the subject of litigation, can- 
not be described as a trade or business. 
— Gangaraju v. Madras Income Tax 
Comr. (1934), I. L. It. 58 Mad. 363.— 
IND. 

so. Profits from ownership of land — 
Free coal from lessee mining company — 
Finance Act, 1934 (c. 32), s. 21.]— 
Under the lease to a mining oo. of the 
coal Sc other minerals on an estate of 
which reap. was the proprietor the 
oo., in addition to payment of a fixed 
rent or of royalties, was bound while 
coal was being worked to furnish free 
to resp. all coal (not exceeding two 
hundred tons a year) which he might 
require for the use of his establishment 
on the estate : — Held : the free coal 
was rent paid in money’s worth within 
sect. 21 of Finance Act. 1934, Sc resp. 
was accordingly assessable to income 
tax in respect of its value. — Inland 
Revenue Comrs. v. Baillie, [1936] 
S. C. 438 ; 20 Tax Cas. 187.— SCOT. 
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119c. Acquired on incorporation ot company.] 

— Resp. co. was incorporated in 1899 to 
carry on {inter alia ) the businesses of steel 
manufacturers, ironmasters & colliery pro- 
prietors. On incorporation the co. took 
over certain slag heaps, then worthless, to 
one of^ which it made additions. In 1915 
the co.’s operations in iron & steel ceased, & 
thereafter its trading activity was essentially 
that of colliery proprietors. The co. did not 
at any time work the slag or in any way 
actively seek to dispose of it, but after 1920 
accepted offers by various persons to buy the 
slag, which had become valuable for road- 
making purposes. On appeal by the co. 
against an . assessment to income tax under 
Sched. D in respect of its trading profits, 
including the profits from the sales of slag, 
the General Comrs. found that the co. had 
not carried on any trading activity in relation 
to the disposal of the slag heaps & that the 
receipts from the sale of slag were not receipts 
arising from any of its trading operations & 
were not assessable : — Held : the question 
at issue was one o, fact for the determination 
of the Comrs. & there was evidence on which 
they could arrive at their decision. — Beams 
v. Weardale Steel, Coal & Coke Co., 
Ltd. (1937), 81 Sol. Jo. 686 ; 21 Tax Cas. 
204. 

119d. Advances by agent to principal — Exchange 
profits.] — Applts., who carried on business as 
fur & skin merchants & as agents, were 
appointed sole commission agents of a co. 
for the sale, in Britain & elsewhere, of furs 
exported from Russia, on the terms {inter 
alia), that they should advance to the co. 
part of the value of each consignment. All 
the transactions between applts. & the co. 
were conducted on a dollar basis, &, owing 
to fluctuations in the rate of exchange 
between the dates when advances in dollars 
were made by applts. to the co. against goods 
consigned & the dates when applts. recouped 
themselves for the advances on the sale of 
the goods, a profit accrued to applts. on the 
conversion of repaid advances into sterling : — 
Held : the exchange profits arose directly 
in the course of applts.’ business with the 
co. & formed part of applts.’ trading receipts 
for the purpose of computing their profits 
under Case I of Sched. D. — Landes Bros. v. 
Simpson (1934), 19 Tax Cas. 62. 

11 9e. Executors postponing realisation of partner- 
ship estate.] — M., H. & R. carried on in 
partnership a trade of dealing in land. Land 
purchased by the partnership was, by agree- 
ment, developed & sold by a limited co., & 
the price to be paid to the partnership for 
the land so developed was fixed after the 
sale. H. died & at the date of his death 
certain land belonging to the partnership was 
in the course of development by the limited 
co. His exors. agreed that the most practic- 
able way in which to realise the assets was 
to allow the development of the land to be 
completed, & to postpone the account until 
the land had been sold. His exors. were 
assessed for income tax on the profits made 
after H.’s death on the ground that they 
were carrying on the partnership business : — 
Held: there was no evidence that H.’s 
exors. had agreed to carry on the partner- 
ship business, the agreement being merely 
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to postpone their right to an account & to 
their share of the proceeds until such time 
as it was practicable to realise the assets. — 
Marshall aijd Hood’s Executors and 
Rogers v. Jolt, [1936] 1 All E. R. 851 
80 ; Sol. Jo. 533 ; 20 Tax Cas. 256. 

119f. Trade carried on by company as agent for 
liquidator.] — Under an agreement, whereby 
a co. sold all its assets to applt. co., it was 
agreed that, in the event of the liquidation 
of applt. co., applt. co. would sell & the 
vendor co. would purchase {inter alia) applt. 
co.’s goodwill, copyright in films, & the bene- 
fit of all booking agreements for certain 
films entered into by applt. co. It was 
provided that the vendor co. should perform 
& carry into effect on behalf of the liquidator 
of applt. co. all booking agreements entered 
into by applt. co. prior to the commencement 
of the winding up, & that the vendor co. 
should pay to the liquidator of applt. co. a 
sum equivalent to 90 per cent, of the gross 
moneys received by the vendor co. under such 
booking agreements after deducting there- 
from all moneys which tho vendor co. might 
have expended in performing Sc carrying 
into effect such booking agreements. The 
vendor co. was to return for its services the 
remaining 10 per cent. Applt. co. went into 
liquidation, & the vendor co. duly carried out 
its obligations under the agreement. The 
question arose as to whether tho liquidator 
was liable to pay tax upon the sums repre- 
senting 90 per cent, of the moneys received 
under tho booking agreements & paid to the 
liquidator of applt. co .:-~lUld. there was 
evidence on which the comrs. could find 
that the vendor eo. was carrying on a trade 
on behalf of tho liquidator ot applt. co., who 
was therefore liable to he taxed upon the 
profits made. — B aker v . Cook, (1937] 3 
All E. R. 509 ; 81 Sol. .iu. 765 ; 21 Tax Cas. 
339. 

119g. Sale & resale of siding Consideration paid 
in annual instalments out of railway’s share 
of freight. J — By an agreement between a 
railway co. & a brick co., tho railway co. 
constructed certain sidings for the use of tho 
brick co., who were to pay the cost of the 
construction of the sidings, hut, after the 
completion of the sidings, the Tail way co. 
was to repurchase the sidings in the following 
manner. If the gross traffic receipts from 
the traffic of the brick co. exceeded £15,000 
per annum , the railway eo. were to pay to tho 
brick co. a sum equal to 5 per cent, of tho 
railway co.’s proportion of such gross receipts, 
& the total amount of such payments was not 
h> exceed the actual cost incurred by the 
railway co. in laying the sidings. Under this 
agreement, which could he terminated by 
either side by giving twelve months’ notice, 
tho railway co, paid to the brick co. in one; 
year the sum of £794. ft was contended that 
this sum should be brought into account in 
computing the profits of the brick co. for that 
year .—Held : the sum in quest ion, though, at 
the time of payment, made by reference to 
the railway eo.’s share of freight, was in its 
nature a capital sum, & should not be included 
in the profits of the brick co. — LEGGE v . 
Flettons. Ltd., [ 1 039 j 3 All E. R. 220 ; 
161 L. T. 59 ; 55 T. L. R. 828 ; 83 Sol. Jo. 
605. 
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120. Add. Annotations : — As to (2) Conad. Alabama 

Coal, Iron, Land & Colonization Co. v. Mylam 
(1926), 11 Tax Cas. 232 ; Learning v. Jones 
(1929), 141 L. T. 472. Held. Bees Roturbo 
Development Syndicate v. I, R. Comrs., Rees 
Roturbo Development Syndicate v. Ducker 
(1928), 13 Tax Cas. 366. Generally . Held. 

Hall v. I. R. Comrs. (1926), 135 L. T. 759 ; 
Spiers & Son, Ltd. v . Ogden (1932), 17 Tax 
Cas. 117 ; Neumann v . I. R. Comrs. (1933), 
148 L. T. 457. 

121. Add. Annotations: — Dlstd. Alabama Coal, 
Iron, Land & Colonization Co. v. Mylam 
(1926), 11 Tax Cas. 232. Reid. Taxes Comrs. 
v. British Australian Wool Realization 
Assocn., Ltd. (1930), 47 T. L. R. 57. 

122. Add. Annotation : — Reid. Rees Roturbo De- 
velopment Syndicate v. I. R. Comrs., Rees 
Roturbo Development Syndicate v. Ducker 
(1028), 13 Tax Cas. 366. 

122a. Land In settlement.] — Applt. co., 

which was incorporated in 1927 with wide 

{ lowers ( inter alia), to develop & dispose of 
ands <fc other property, acquired, by pur- 
chase, from the life tenant of certain settled 
estates, all the funds & properties subject 
, to the settlement, including therein some 
twelve hundred acres of land adjoining a 
populous town. All the issued preference 
* shares of the co. were allotted to the life 
tenant & all the issued ordinary shares, with 
the exception of seven shares to the sub- 
scribers of the memorandum of association, 
were allotted to the trustees of the settle- 
ment. 

Applt. co. proceeded to develop a part of 
the land as building sites & to sell off portions 
of the estate as opportunities arose. Certain 
areas were laid out as desirable sites, involving 
expenditure on development by the co., & 
the developed sites were sold in plots to 
appcts. Between the date of its incorpora- 
tion & the date of the appeal to the Comrs., 
the co. sold 31 acres of land, including 14 
acres for building purposes, in 411 trans- 
actions of sale. The co. throughout treated 
the proceeds of its sales of lands as trans- 
actions on capital account & no portion of 
these profits was distributed to the share- 
holders. The co. appealed against an assess- 
ment to income tax under Sched. D for the 
year 1930-31 in respect of “ property deal- 


ings ** on the ground that it was not oarrying 
on any trade of dealers in land & property, 
but was merely continuing in a more con- 
venient manner the scheme of development 
pursued by the trustees of the settlement 
& the tenant for life. The General Comrs. 
decided that the profits from the sales of 
lands were the profits of a trade or business 
& assessable to income tax s — Held : there 
was evidence on which the Comrs. could 
arrive at their conclusion of fact that the co. 
was carrying on a trade of dealing in pro- 
perty. — St. Aubyn Estates, Ltd. v. Strick: 
(1932), 17 Tax Cas. 412. 

122b. Managing trust lands for benefit of 

holders of Alabama bonds.] — Held: a trading 
co., & assessable on profits made in the 
realisation of such lands. — Alabama Coal, 
Iron, Land & Colonization Co., Ltd. v . 
Mylam (1920), 11 Tax Cas. 232. 

Annotation : — Conad. Taxes Comrs. v. British Australian 
Wool Realization Assocn., Ltd. (1930), 47 T. L. R. 57. 

122c. Sale ol property by builder.] — Applt. co. 
was incorporated in 1908 to carry on 
the business of building & contracting. Its 
memorandum of association contained wide 
powers with regard to dealing in property. 
In its early years the co. confined itself 
to building for customers, but in course of 
time its activities came to include the buy- 
ing of land & the erecting of buildings, 
which were let to tenants & subsequently 
sold, the buying, reconstruction & sale of 
buildings, & the buying & selling of property. 
On an appeal against assessments to income 
tax, Sched. D, for the years 1924-25 to 
1928-29, which were made to include the 
rofits arising from sales of property, the 
pecial Comrs. held that the co. had from its 
incorporation carried on one trade only, of 
which the acquisition &; sale of property was 
part, & that any profit derived from the sale 
of properties was assessable to income tax 
under Case I. of Sched. D together with the 
rest of the co.’s profits : — Held : on the facts 
of the case the Comrs. were justified in 
arriving at their conclusion. — Spiers & Son, 
Ltd. v. Ogdrn (1932), 17 Tax Cas. 117. 

Annotation : — Reid. St. Aubyn Estates, Ltd. v. Strick (1932), 
17 Tax Oas. 412. 

122d. Ground annuals.] — A firm of builders 

carried on the business of purchasing vacant 
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d I. Formed to acouire estate — 

Profit on resale.) — A limited co. was 
formed in 1911 to acquire a heritable 
estate belonging to a trust, the share- 
holders being the beneficiaries of the 
trust. The objects of the co„ as set 
forth in its memorandum of assocn., 
included the purchase, development, & 
sale of heritable property. The co. 
held the estate till 1921, after which it 
gradually sold portions of It. It also 
bought in 1911, Sc re-sold in 1925, 
another heritable property : — Held : 
the oo. was* assessable to income tax 
under Sched. D, Case I., on the profits 
earned on these transactions, in respect 
that they were profits accruing from 
oarrying on a trade of buying & selling 
heritable property. — Balgownie Land 
Trust, Ltd. v. Inland Revenue 
Comrs., [1929] S. C. 790 ; 14 Tax Cas. 
684. — SCOT. 

d ii. Company letting fiats — 

Sale of flats — Realxsation of capital ,] — 
Inland Revenue Combs, v. Htndland 
Investment Co., Ltd. (1999), 14 Tax 
Oas. 694.— SOOT. 


sp. Agricultural land.] — Held: as 
the land had been bought as an 
investment of capital, the profit was 
an accretion to capital, & not tax- 
able. — W right v. Deputy Comr. of 
Taxes, [1927] S. A. S. R. 212.— AUS. 


sq. Profits on re-sale of land.] — Held : 
the premises were bought with the 
intention of being used in the business 
of a tailor which applt. was then 
oarrying on, & not with a view to profit 
on re-sale. The proper test is whether 
the gain made was an enlargement of 
capital arising from the mere realisa- 
tion of property, or was a gain made In 
business operations in the oourse of 
carrying on a scheme for profit making. 
— Brown v. State Taxation Comb. 
(1927), SO W. A. L. R. 80.— AUS. 


sr. Licensed premises — Sale of interest 
in — Sum recovered for goodwill .] — The 
amount of the consideration received 
for the sale of the goodwill of a hotel 
property held by the vendor as lessee 
is inoome assessable to income tax under 
Xnoome Tax Act, 1924, e. 11 (2 ). — Be 
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Income Tax Act of 1924 (No. 2), 
[1928] S. R. Q. 383.— AUS. 


sw. Fines & ground rents received by 
builder .] — A builder took on lease a 

! >lot of ground for a term of years sub- 
oct to a ground rent. On this plot 
le built several houses which be sold. 
The sale of these houses was effected 
by way of sub-demise for a term of 
years subject to a certakuground rent 
In each case. He also received a cer- 
tain sum of money in each case by way 
of fine. For the purpose of his assess- 
ment to inoome tax under Sched. D. 
the total amounts of the fines were 
treated as receipts & a further amount 
was included in respect of the ground 
rents reserved by him, so far as they 
exoeeded the ground rent payable by 
him, this amount being arrived at by 
estimating the capital value of suoh 
excess ground rents : — Held : the 
builder was not liable to be assessed 
under Sched. D. in respect of the 
amount of the fines or of a‘ capitalised 
value of the ground rents received by 
Mm in respect of the houses.— Birch 
v. Delaney, II936] I. R. 517.— 1R. 
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land, on which they built houses & then sold 
portions of the land with houses thereon. 
As purchase-price of each house with its 
portion of land they demanded & received a 
sum of money & a “ ground annual,” i,e,, 
a perpetual annuity of a fixed sum secured 
upon the house & ground. Ground annuals 
have at any given date an ascertainable value 
in cash, which is estimated at seventeen 
years’ purchase : — Held : the realisable 
value of ground annuals created during the 
builders’ financial year must be included 
among their profits & gains for that year, & 
were chargeable to income tax under Sched. 

D. — Embry (John) <fe Sons v . Inland 

Revenue Comrs., [1937] A. C. 91 ; 156 

L. T. 87, H. L. 

Annotation : — Distd. Uttinpr & Co. v. Hughes, [1939] 2 K. B. 

231. 

122e. Full purchase-price not paid.] — A co. 

carried on the business of buying land, 
building thereon small houses, & selling the 
houses & portions of the land. At the 
request of the co. a building society advanced 
to an intending purchaser of a house the whole 
of the purchase-money upon a mtge. of the 
purchaser’s interest in the house. The 
purchase-money was repayable with interest 
thereon in equal monthly instalments. Part 
only of the purchase-money was paid to the 
co. & the balance was retained by the build- 
ing society as a deposit by the co. until the 
purchaser had repaid an agreed part of the 
purchase-money. The sum deposited was 
then released. In the meantime the society 
allowed the co. interest upon tfct- amount 
deposited : — Held : that sums so deposited 
by the co., if capable of valuation, should be 
valued for the purposes of income tax under 
Case I. of Sched. D. of Income Tax Act, 1918 ; 
but if not capable of valuation they should be 
treated as liable to tax only when they were 
released to the co. — Harrison v. Cronk & 
Sons, Ltd., [1937] A. C. 185; [1936] 3 All 

E. R. 747 ; 106 L. J. K. B. 70 ; 156 L. T. 20 ; 
53 T. L. R. 154 ; sub nom. Cronk & Sons, 
Ltd. v, Harrison, 20 Tax Cas. 612, H. L. 

Annotation : — Reid. Morley v. Tattersall, [1937] 4 All E. R* 

339. 

122f. Calculation of price.] — Applts. acquired 

certain land from the father of one of them, 
the purchase price being stated to be £15,000. 
At the same time the son received from the 
other applts. a joint undertaking in writing 
to pay him a minimum sum of £25,000 as & 
when they re-sold the whole of the land. On 
appeal against assessments upon applts. 
under Sched. D in respect of their business 
profits the General Comrs. held that the 
cost price of the land for income tax purposes 
was £16,000 & confirmed the assessments : — 
Held : the true cost of the land was £40,000. 
— Bennett, Oswald & Worskktt v, Ben- 
net (1937), 81 Sol. Jo. 717 ; 21 Tax Cas. 209. 

122g. Capital value of ground rent.]— 

Applts., who were builders, in the course of 
their b usin ess bought freehold land on winch 
they built houses & constructed roads, 
sewers & drains, & then granted to tenants 
ninety-nine years leases or the houses A the 


land on which they stood, in consideration 
of which grant they received premiums & 
yearly sums by way of ground rents. Applts. 
never sold any ground rents, but always 
retained then reversionary estate in the 
houses in respect of which the ground rents 
were payable. Macnauhten, J. held that 
the amount of the premiums plus the realis- 
able value of each ground rent at the date of 
the grant of the lease inust be treated as 
receipts of applts. in ascertaining the amount 
of their trading profits chargeable to income 
tax under Case 1. of Sched. D, for the year 
in which the lease was granted. On appeal : 
— Held: (1) the house & grounds on which 
it stood had not been realised ; what had 
been realised was a term of ninety-nine years 
at a ground rent carved out of the freehold 
estate. What was called the “ ground rent,” 
which was the freehold reversion, was an 
unrealised asset, & had to be brought into 
the account at cost or market value, which- 
ever was the less ; (2) assuming that the 

premiums that had been received on the 
grant of the ninety-nine years leases were 
fines within the meaning of Sched. A*, No. 11., 
r. 6, which contained a proviso for allowance 
in case of lines being applied as productive 
capital, nevertheless, as under Finance Act, 
1926, s. 28, the subject-matter of the Income 
Tax Act, Hched. A, No. II., ceased to be 
chargeable under Hched. A Si- became charge- 
able under Case III. of Sched. D, tlie proviso 
to r. 6 being incorporated among the Rules 
of Sched. D, Case III., the decision in Fry 
v. Salisbury House Estate, Ltd [1930 1 A. C. 
432 ; Digest Hupp., no longer operated to 
exclude the premiums from assessment- 
under Hched. D. There was, however, 
nothing which repealed the well recognised 
right of the Crown, where a subject-mattei 
of taxation under Hched. D fell within more 
than one Case, to choose the Case which was 
applicable. The profits from the premiums 
fell within Case i. of Hched. D as profits 
from a trade. The Crown could therefore 
exercise its option to tax under Case I., with 
the result that the proviso to Hched. A, 
No. II., r. 6, though now operating as a 
Rule under Case 111. of Hched. D, ceased to 
have application to them. — U ttino So Co., 
Ltd. v. Huoheh, |1939j 2 K. B. 23! ; [1 939 1 
2 All E. It. 126 ; 108 L. ,L K. B. 339 ; 160 
L. T. 309 ; 55 T. L. R. 556 ; 83 Hoi. Jo. 237, 
C. A. 

123. To cross-references before this case add • 
“ See t also, Finance Act, 1927 (c. 10), s. 24.” 

125. Add, Annotation Refd. I. R. Comrs v, 
Yorkshire Agricultural Soc. (1927), 44 T. L. R. 

. 59. 

After this case add : “see, now , Finance Act, 
1924 (c. 21), s. 23.” 

127. Add, Citations : — 95 L. J. K. B. 350 ; 10 Tax 
Cas. 213. 

Add, Annotations : — OeneraUy , Consd. Girls’ 
Public Day School Trust v, Ereaut (1930), 99 
L. J. K. B. 043. Refd. General Medical Council 
v, I. R. Comrs., English Branch Council of 
General Medical Council v. Same (1928), 97 


PART V. SECT. 2, SOB-SECT. 1.— C. 

•v. Charitable insMuHon—Rdiffious 
oommvn<tir~ProfU» from nursing homej 
— Whew a nursing home was carried 


on by a religions community In con- 
SSirtion a public bcjpltol 

Held : a trade was carried on in respect 
of the muring home which wae aeoord- 
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Inorly assessable to Income tax in respect 
of its profits. — Davis v. Mater 
MI0ERIOOBDL® Hospital Superioress, 
[19331 1. ft. 480.— IR. 
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L. J* K. B. 578 ; Stoke-on-Trent Revenue 
Officer v, Stoke-on-Trent Assessment Com- 
mittee & Potteries Electric Traction Co., etc., 
etc. (1930), 143 L. T. 650 ; Tribune Press, 
Lahore (Trustees) v. Income Tax Comr., 
Punjab, Lahore, [1939] 3 All E. R. 469. 

128. Add. Annotation : — Reid* Levene v. I. R. 
Oomrs., [1927] 2 K. B. 38. 

129. Add . Citation : — 10 Tax Oas. 424. 

Add. Annotation : — Reid. Levene v. I. R. 
Comrs., [1928] A. C. 217. 

130. Add. Annotation : — Consd. I. R. Comrs. v. 
Lysaght, [1928] A. C. 234. 

131. Add. Annotations : — As to (1) Consd. I. R. 
Oomrs. v. Lysaght, [1928] A. 0. 234 ; Proctor 
v. Ryall, Ryall v. Proctor (1928), 14 Tax Cas. 
204. Refd. Robinson v. Corry, Corry v. 
Robinson (1933), 49 T. L. R. 590. As to 
(2) Distd. Chamney v. Lewis (1932), 17 Tax 
Cas. 318. Apld. McKenna v. Eaton-Tumer, 
[1930] 1 K. B. 1. Expld. & Apld. Bennett 
v. Marshall, [1938] 1 K. B. 591. Refd. 
Fleming v. Wilkinson (1925), 10 Tax Cas. 
416# Generally , Refd. Levene v. I. R. 
Comrs., [1927] 2 K. B. 38 ; Eaton-Turner r. 
McKenna, [1937] A. C. 162. 

131a. .] — Applt. was em- 

ployed by a British co. as general manager of 
■ their sugar estates in Demerara where he 
lived & where his salary was wholly earned & 
aid. He was in England on leave from 
une to Sept. 1918, & during that time the 
co., at his request, placed to the credit of his 
banking account in England £525, being an 
advance on account of salary falling due 
before Apr. 5, 1919, & an assessment to 
income tax was made upon him for the year 
1918-19 in respect of this sum under Schedule 
D., Case V. His wife had been for several 
years, & was throughout the year 1918-19, 
the owner of a house in Kent, towards the 
upkeep of which he contributed out of other 
income arising in England, but since Sept. 
1917, she had been mainly living with him 
in Demerara, the house being left unoccupied. 
During his stay in England in 1918, applt. 
lived for the most part in hotels & in fact 
spent only one night at the house. The 
Special Comrs. having decided that applt. 
was resident in the United Kingdom during 
the year ending Apr. 5, 1919, & that he had 
been rightly assessed to income tax in respect 
of the above sum as having been received 
in the United Kingdom during that year from 
an employment abroad : — Held : inasmuch 
as applt.’s salary was payable in Demerara, 
the sum credited to him in the United King- 
dom must be regarded as remitted to him 
from abroad & as constituting income from 
a foreign possession chargeable under 
Schedule D., Case V. — Fleming v. Wilkinson 
(1925), 10 Tax Cas. 416, C. A. 

131b. -—Consideration of the meaning of the 

expressions “ resident ” & “ ordinarily resi- 


dent ” in Income Tax Act, 1918 (c. 40). — 
Levene v. Inland Revenue Comrs., [1928] 
A. 0. 217 ; 97 L. J. K. B. 377 ; 139 L. T. 1 ; 
44 T. L. R. 374 ; 72 Sol. Jo. 270 ; 13 Tax Cas. 
486 H. L. 

Annotations : — Distd. I. R. Oomrs. v. Lysaght, [1928] A. 0. 
234. Oonsd. H. v. [St. (Marylebone Income Tax Comrs., 
Ex p. Sohlesinger (1928), 13 Tax Cas. 746; Fry r. Burma 
Oorpn. (1929), 98 L. J. K. B. 693 ; 1. R. Oomrs. v. Combo 
(1932), 17 Tax Oas. 405. Refd. Duckworth v. Lowe, 
[1937] 2 All E. R. 418. 

181c. .] — No special or technical meaning is 

attached to the terms “ resident ” & 

“ ordinarily resident ” as used in 1918 Act ; 
accordingly the question whether a person 
is “ resident ” & ** ordinarily resident ” in 
the United Kingdom for the purposes of the 
Act is essentially a question of fact for the 
comrs. 

A person is ordinarily resident in a country 
for income tax purposes, if his residence 
there is not casual or uncertain, but is in the 
ordinary course of his life. — I nland Revenue 
Comrs. v. Lysaght, [1928] A. C. 234 ; 97 
L. J. K. B. 385 ; 139 L. T. 6 ; 44 T. L. R. 
374 ; 72 Sol. Jo. 270 ; sub nom. Lysaght 
v. Inland Revenue Comrs., 13 Tax Cas. 
511, H. L. 

Annotations : — Consd. Morley t>. Lawford & Co. (1928), 140 
L. T. 125 ; Egyptian Delta Laud & Investment Co. v. 
Todd, [1929] A. C. 1. Apld. R. v. St. Marylebone Income 
Tax Comra., Ex p. Schlealnger (1928), 13 Tax Cas. 746. 
Consd. I. R. Comra. v. Combe (1932), 17 Tax Cas. 405 ; 
Ryall v. DU Bois Co. (1933), 150 L. T. 386. Refd. Duck- 
worth v. Lowe, [1937] 2 All E. R. 418. 

131d. .] — Inland Revenue Oomrs. v. Zorab 

(1926), 11 Tax Cas. 289. 

Annotation: — Refd. I. R. Comra. w. Brown (1926), 11 Tax 
Caa. 292. 

131e. .] — Inland Revenue Comrs. v. Brown 

(1926), 11 Tax Oas. 292. 

131f. Trade carried on by sales agent for foreign 
countries of manufacturers in United King- 
dom.] — Applt. entered into separate agree- 
ments with each of a number of manu- 
facturers in the United Kingdom under 
which he was appointed as their sales agent 
in specified “ agency districts ” in countries 
out of the United Kingdom, undertaking 
generally ( inter alia) to promote in the 
district the sale of the manufacturer’s goods. 
The manufacturers supplied advertising 
material but all other expenses were met by 
applt. out of his remuneration, which con- 
sisted of commission only, based on the net 
cash received by the manufacturer in respect 
of all goods shipped to the relative agency 
district, with a small guaranteed minimum. 
The whole of the commission was paid into 
an account in a bank in England. Between 
Nov. 10, 1910, & June 10, 1923, applt. was 
in the United Kingdom for the following 
periods only ; Apr. 14, 1919, to Aug. 10, 
1919 ; July 20, 1920, to Nov. 22, 1920 ; 
Dec. 20, 1921, to Apr. 12, 1922. Bte returned 
to England again on June 16, 1923. When 
in England applt. visited the manufacturers 
with whom he was under agreement, to 
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e 1. > .] — Master 

mariner absent from the United 
Kingdom the whole of the year, his 
wife & family living in the United 
Kingdom, is liable to assessment under 
Soiled. D. — Rogers v. Inland Re- 
venue (1879), 1 Tax Caa, 225.— SCOT. 


f. Add. Citation : — sub nom. Lloyd 
v. Sulley, 2 Tax Cas. 37.— SOOT. 

g. Add. Citation : — sufrnom. Cooper 
v. Cadwalader, 5 Tax Cas. 101. — 
SCOT. 

sk. Residence — Meaning of.] — Re- 
sidency), in its simple & ordinary 
meaning, signifies a plaoe whore a 
human being, or his family or servants, 
eat, drink & sleep, & where there is 

26 


some permanence or continuance of 
such eating, drinking & sleeping . — Re 
Calcutia Stock Exchange Assoon., 
Ltd. (1934), L L. R. 62 Calc. 547.— 

IND. 

sm. Coffee grown outside British 
India — Glared & sold within British 
India .] — Income Tax Comr., Madras 
v. Diwan Bahadur S. L. Mathias 
(1938), 83 Sol. Jo. 13, P. C.— IND. 
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discuss business matters & to receive instruc- 
tions. He lived, when in England, at a 
house, the property of his wife, in which his 
wife & children lived continuously : — 
Held : the trade was at least in part carried 
on in the United Kingdom & that the 
assessments should bo confirmed. — Spiers v. 
Mackinnon (1929), 14 Tax Cas. 386. 

132* Add . Annotation: — Refd. Muller (London) v. 
Lethem, Muller (London) v. I. R. Comrs., 
[1927] 1 K. B. 780. 

136. Add. Annotations : — Apprvd. Egyptian Delta 
Land & Investment Co. v . Todd, [1929] 
A. C. 1. . Refd. Baelz v. Public Trustee, [1926] 
Ch. 863. J 

139. Add. Annotations : — As to { 1 ) DIstd. Noble v. 
Mitchell (1926), 43 T. L. R. 102. Consd. 
Fry v. Burma Corpn. (1929), 98 L. J. K. B. 
693. Refd. Adelaide Electric Supply Co. v. 
Prudential Assurance Co., [1934] A. C. 
122. Generally , Consd. Egyptian Delta Land 
& Investment Co. v. Todd, [1929] A. C. 1. 
Refd. Bennett v. Marshall, [1938] 1 K. B. 
591. 

140. Add. Annotations . — As to ( 1 ) Refd. Cockerline 
(W. H.) & Co. v. I. R. Comrs. (1930), 47 
T. L. R. 13. Generally , Refd. Kelly v. 
Rogers (1935), 153 L. T. 428. 

141. Add. Annotations : — Consd. McKenna v . 
Eaton-Turnor, [1936] 1 K. B. 1. Refd. 
Egyptian Delta Land & Investment Co. v. 
Todd, [1929] A. C. 1 ; Bennett v. Marshall, 
[1938] 1 K. B. 591. 

142. Add. Annotations: — Consd. Fry i. Burma 
Corpn. (1929), 98 L. J. K. B. 693 ; McKenna 
v. Eaton-Turner, [1936] 1 K. B. 1. Reii.. 
Proctor v. Ryall, Ryall v. Proctor (1928), 14 
Tax Cas. 204 ; Egyptian Delta Land & Invest- 
ment Co. v. Todd, [1929] A. C. 1. 

142a. By resident director under power 

of attorney— Profits retained abroad.] — Applts. , 
insurance & reinsurance brokers & agents in 
London, had an office in Paris for the purpose 
of direct insurance on behalf of cos. for which 
they acted as agents, & applts. in some cases 
represented the same cos. in London & in 
Paris. A resident director of applts. had the 
sole conduct of the Paris business under a 
ower of attorney. The results of the Paris 
usiness were incorporated in applts.’ balance- 
sheets, but no part of the French profits was 
remitted to London : — Held : as the power 
of attorney did not, except as against third 
parties, divest the directors in London of 
their power of control over the French busi- 
ness, applts. were assessable to income tax 


on the whole of their profits, including those 
of the Paris office. — N oble (B. W.), Ltd. v. 
Mitchell (1926), 43 T. L. R. 102; 11 Tax 
Cas. 372. 

Annotations: — Refd. Vkn den Berghs, Ltd. v. Clark (1934), 
151 L. T. 435 ; Whelan v. Dover Harbour Board (1934), 
151 L. T. 288; Odhams Press, Ltd. v . Cook, 11938] 2 
All E. It. 312. 

142b. .] — An English co. was 

formed for the purpose of acquiring & carry- 
ing on an hotel at Denver, U.S.A. The head 
& seat & directing power of the co. were at 
the registered office in London. The meet- 
ings of the directors & shareholders were 
held, the accounts were kept, & the dividends 
were declared, in England. The hotel was 
under a salaried manager, who was a servant 
of the co., & resided at Denver. He was 
subject to the orders of the directors in 
England. The dividends of the English 
shareholders were paid in London, but those 
of American shareholders were paid in Denver 
out of funds of the co. there. It was con- 
tended on behalf of the co. that the assess- 
ment should be under Case V. of Sched. D., 
only on the amount of profits received in the 
United Kingdom : — Held : the case was 
governed by the direction in San Paulo 
( Brazilian ) Ry. Co. v Carter , No. 142. — 
Denver Hotel Co., Ltd. v. Andrews (1895), 
11 T. L. R. 238 ; 3 Tax Cas. 356 ; 43 W. R. 
339, C. A. 

144. Add. Annotation# : — Expld. Egyptian Delta 
Land & Investment Co. v. Todd, [1929] 
A. C. 1. Refd. Baelz v. Public Trustee, 
[1926] Ch. 863. 

144a. .] — A co., which is registered in 

England but carries on its real business 
abroad, does not necessarily reside in 
England, so as to be liable to income tax, 
because it is obliged by law to perform in 
England certain duties which cannot be 
performed abroad, such as having a registered 
office & keeping a register of shareholders. 
For income tax purposes a co. resides where 
its real business is carried on. — Egyptian 
Delta Land & Investment Co., Ltd. v. 
Todd, [1929] A. C. 1 ; 98 L. J. K. B. 1 ; 140 
L. T. 50 ; 44 T. L. R. 747 ; 72 Sol. Jo. 545 ; 
sub nom. Todi> v. Egyptian Delta Land & 
Investment Co., Ltd., 14 Tax Cas. 119, 
H. L. 

145. Add. Annotation : — As to (1 ) Consd. Egyptian 
Delta Land & Investment Co. v. Todd, [1929] 
A. C. 1. 

153. Add. Annotations : — Refd. I. R. Comrs. v. 
Cavan Central Co-op. Agricultural & Dairy 
Soc. (1917), 12 Tax Cas. 1 ; I. R. Comrs. v. 
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•t. General rule.] — A partnership 
resides, for purposes of income tax, 
at the place where its real business is 
carried on ; & the real business la 
carried on where the central manage- 
ment & control of the whole of its 
business actually abides. There may 
be two such places of residenoe, but the 
suggested second residence must not 
merely have a delegation of the manage- 
ment of some portion of the partner- 
ship business, however extensive, but 
a delegation of some portion or the 
management of the business as a whole. 
The question as to where the individual 
partners actually have their places 
of residenoe is a wholly irrelevant 
consideration In determining the place 
of residenoe of the firm. — Madras 


Income Tax Comb. v. T. S. Firm, 
Tanjore at Neoapatam (1927), 
I. L. R. 50 Mad. 847.— IND. 

PART V. SECT. 2, SUB-SECT. 2.— C. 

144 i. Registered office in England — 
Business & management abroad — 
General control by English office — Dual 
residence.] — A co. can carry on business 
in more places than one, & in places 
where it does not reside. 

Three railway cos. were Incorporated 
in England. A. co. owned a line of 
railway situate wholly in Portuguese 
East Africa. B. co. owned a line 
situate wholly in Portuguese East 
Africa with the exception of six miles 
situate in Southern Rhodesia, Sc O. co. 
owned a line situate wholly in Southern 
Rhodesia. C. co. had its bead offloo 
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& general control In England, but also 
bad offices in Buluwayo, where a 
general manager & staff conducted Sc 
managed the line. C. co. worked the 
lines of A. co. & B. co. as one with Its 
own, & the three cos. shared the profits 
8c Iosscb of the joint venture upon a 
specified basis : — Held : A. co. Sc 
if. co. were In partnership with C. cod 
8c the partnership business was carried 
on within Southern Rhodesian territory 
by the latter co. within Southern 
Rhodesia Income Tax Ordinance 20 of 
1915. — Rhodesia Rvb. t>. Comb, of 
Taxes, f 1925 1 App. D. 438.-8. AF. 


•g. Business carried on in India — 
Dealings in differences abroad .] — In- 
come Tax Oomr. Bombay Presidency 
Sc Aden v. Ohuniat. Mehta & Co. 
(1938), 82 Sol. Jo. 603, P. C. -IND. 



Cases 158— 168a. English anu Empire Digest Supplement. 


Morgan- Grenville- Gavin , [1936] 1 All B. R. 
8 95. 

155. Add. Annotations: — Apld. Egyptian Delta 
Land & Investment Oo. v . Todd, [1929] A. 0. 
1. MeAtd. Baelz v. Public Trustee, [1920] 
Ob. 363. 

166. Add. Annotation : — Consd. Michael Faraday, 
Rbdgers & Eller v . Carter (1927), 11 Tax 
Cas. 565. 

157. Add. Annotations : — As to (1) Raid. Rees 
Roturbo Development Syndicate v. I. R. 
Oomrs., Reek Roturbo Development Syndi- 
cate v. Ducker (1928), 13 Tax Cas. 300 ; 
Whelan v. Dover Harbour Board (1934), 151 
L. T. 288. As to (2) Consd. Egyptian Delta 
Land & Investment Co. v. Todd, [1929] 
A. C. 1. Generally , Consd. I. R. Comrs. v. 
British Salmson Aero Engines, Ltd., [1938] 
2 K. B. 482. Refd. I. R. Comrs. Cavan 
Central Co-op. Agricultural & Dairy Soc. 
(1917), 12 Tax Cas. 1 ; Lysaght v. I. R. 
Comrs., [1927] 2 K. B;* 55. 

159. Add. Annotation : — Consd. Egyptian Delta 
Land & Investment Co. v. Todd, [1929] 
A. C. 1. 

160. Add. Annotation: — Consd. Egyptian Delta 
Land & Investment Co. v. Todd, [1929] 
A. 0. 1. 

164. Add. Annotation : — Refd. Egyptian Delta 
Land & Investment Co. v. Todd, [1929] 
A. 0. 1. 


106. Add. Annotations : — Reid. Maclaine r. Bccott, 
[1926] A. 0. 424; Nielsen, Andersen v. 
Collins, Tarn v. Scanlan (1926), 135 L. T. 
744 ; Whitney t>. L R. Comrs., [1926] A. C. 37 ; 
Belfourr. Mace (1928), 138 L. T. 338; I. R. 
Oomrs. v. Pakenham, I. R. Comrs. v. Long- 
ford, [1928] A. 0. 252. 

168. Add. Annotations : — Consd. Maclaine v . 

Eccott, [1926] A. C. 424. Apld. Tam v . 
Scanlan, Neilsen, Andersen v. Collins, Muller 
(London) v. Lethem, Muller (London) v. I. R. 
Oomrs. (1927), 44 T. L. R. 53. Refd. Lysaght 
v. I. R. Comrs., [1927] 2 K. B. 55. 

168a. Foreign shipping company.]— (1) With 

a view of avoiding delay in bringing before 
the ct. revenue appeals on cases stated by the 
General or Special Oomrs., henceforward 
points of argument need not be delivered & 
the case may be set down by either party. 

(2 ) A Danish co. k an English co. established 
a line of steamers between Copenhagen & 
Hull, k the English co. were appointed 
exclusive agents for the Danish co. at Hull. 
The English co. controlled the freights at 
t his end, quoted rates, accepted consignments 
of goods <fe put them on board the steamers of 
the Danish oo. The bills of lading were 
signed “ for the master M by one of the 
English co.’s clerks. The English co. col- 
lected the freights for outward oound goods 
& any other moneys due from the con- 
signors, & remitted what was due to the 


PART V. SECT. 2, SUB-SECT. 2.— D. 

o 1. Business carried on in 

Australia — Debentures issued in Aus- 
tralia — Interest paid in England to 
English residents.] — A oo. Incorporated 
In England, & carrying on business in 
Australia, raised money on debentures, 
some of which were issued in England 
& entered on a register in London, & 
some issued lu Australia & entered on 
a register In Melbourne. The oo. paid 
in England interest upon the de- 
bentures to holders who were not 
resident nor domiciled in Australia 
that interest being paid out of revenue 
earned lu Australia, where the money 
borrowed was used : — Held : by In- 
come Tax Assessment Act, 1922-32, 
s. 20 (2) ( b ), the co. was liable to pay 
Income tax In Australia, upon the 
interest paid by it in England to 
holders of debentures issued in Eng- 
land, & always registered In London, 
& held by persons not resident nor 
domiciled in Australia, as well as upon 
interest paid in England to holders of 
debentures Issued in Australia to 
persons then resident & domiciled in 
Australia & registered in Melbourne & 
afterwards transferred to the London 
register, & held during the year to 
which the assessment related by persons 
not resident nor domiciled in Australia. 
— Colonial Gas Assoon., Ltd. v. 
Taxation Comr. (1934), 40 Argus L. R. 
187 ; 2 A. T. D. 457 ; 8 A. L. J. G9.~ 
AUS. 

PART V. SECT. 2, SUB-SECT. 8.— A. 

u. Salary earned <t received in 
Canada bp person residing in foreign 
country . 1 — Held : such person wab not 
assessable by the oorpn. of the city 
where he earned his salary . — He Fox 
& Windsor Cobpn. (1925), 67 O. L. R. 
243.— CAN. 

■y. Royalties received in Canada bp 
patentee residing in foreign cotmfry.]— 
Held : the patentee was chargeable. — 
Re Pope Alliance Oorp., Ltd., (1826] 
4 D. L. R. 1152.— CAN. 

•a. Realisation of wool by Imperial 
Government — Whether profits earned in 
Victoria .] — Pursuant to an agreement 


between the Imperial & Commonwealth 
Governments, resp. oo. was inCor- 

E orated In 1920 in Viotorlo, with a 
ead offloe at Melbourne, for the 
purpose of selling the undisposed of 
surplus of wool acquired for the war, 
& distributing the proceeds. The 
Commonwealth Govt, transferred to 
the oo. its undivided half of the 
Australian wool & in cash its share of 
profits already realised, In considera- 
tion of the issue of priority wool 
certificates & fully -paid shares to its 
nominees, the wool suppliers. The 
co. also agreed with the Imperial Govt, 
to Bell on Its behalf for a commission 
all the rest of the wool, whether 
Australian or not. The wool was all 
Bold during the years 1921 to 1024 ; 
the oo. had no other dealings In wool. 
The oontracts of sale were made, Sc 
deliveries & payments thereunder 
took place, ontside Australia. The 
proceeds of the half share of the 
Australian wool largely exceeded the 
sum at which It had been taken into 
the books of the oo. The priority wool 
certificates were redeemed, & the whole 
of the capital credited as paid on the 
shares was paid off under suooesslve 
schemes sanctioned by the ot. ; there 
remained a large surplus in the hands 
of the liquidator of the oo. Assess- 
ments were made upon the co. under 
the Inoome Tax Act, 1915, of Victoria, 
In respect of proportions of the surplus 
proceeds of sale & of the commission 
earned. The co. raised objections 
thereto, fit a special case was stated : 
— Held: (1) the surplus resulted 

merely from the realisation of oapital 
assets, Sc therefore no part of It was 
inoome chargeable to tax under sect. 35 
of the Act ; (2) no part of the surplus, 
or of the commission, was a profit 
*' earned in or derived in or from 
Viotoria ” so as to be chargeable to 
tax under that sect. — Taxes Comb. u. 
British Australian Wool Realiza- 
tion Assoon., Ltd., [19811 A. C. 224 ; 
100 L. J. P. O. 28 ; 144 L. T. 314, 
P. C. — :AUS. 

sb. Whether profits earned in 

Queensland.}— As the general scheme 
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of the Queensland Inoome Tax Act 
of 1924 bases liability to tax there- 
under upon the source of the income, 
not the residence of the taxpayer, 
boing in Queensland, & as the power 
of a legislature to tax property, 
whether real or personal, Is limited 
territorially, sect. 10 (2) of the Act, 
whioh purports to tax profits arising 
from the sale of “ any personal pro- 
perty whatsoever," applies only to 
personal property in Queensland ; so, 
too, para. (11) (6), which was added to 
sect. 10 (2) by an amending Act of 
192G, & purports to tax money received 
from a co. in respect of shares issuoa lu 
circumstances stated in para. (11) (a), 
cannot be construed as referring to a 
co. which does not carry on business, 
or possess assets, or derive its profits 
from a source In Queensland. Conse- 

S uently, a wool grower resident In 
•ueensland is not liable to income tax 
under sect. 10 (2) of the above Act In 
respect of sums received by him as a 
shareholder In the British Australian 
Wool Realization Association, Ltd. 
Further, the excess of the sums so 
received over the market value of the 
shares when issued cannot be treated 
as an addition to tho profits of the 
shareholder’s business, because inoome 
tax having been paid by him upon the 
shares when issued they became 
property with its own Incidence, if 
any, to tax. — Taxes Comr. v. Union 
Trustee Co. op Australia, Ltd., 
[19311 A. O. 258 ; 100 L. JHP. 0. 21 : 
144 L. T. 326 ; 47 T. L. R. 203, P. C. 
— AUS. 

»m. Dissolution of business in Ceylon 
— Profits received in British India.}— 
On the dissolution of a partnership 
business in Ceylon, a portion of the 
capital of one of the partners resident 
in British India fit ins share of the 
profits were remitted to fit received by 
mm in British India : — Held : the 
profits received in British India were 
assessable under sect. 4 (2) ot the 
Indian Inoome Tar Act. — I ncome 
Tax Comr. v. P. R. A. L. Muthu- 
Xarufpan Chettiar, 02 L. R. Ind. 
App. 203.— IND. 
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Danish co. On an appeal against assess- 
ments to income tax fop the four years ended 
Apr. 5, 1913-1916 of the English co. as 
agents for the Danish co. : — Held : on the 

P rinciple of Ericksen v. Last, No. 108, the 
Danish co. exercised a trade in the United 
Kingdom to the extent to which goods 
were taken on board their ships at Hull for 
carriage elsewhere, & this trade was carried 
on by the British co. as their regular agents. 
Therefore, the Danish co. were assessable to 
income tax in the name of the British co. for 
the three years ended Apr. 6, 1916, under 
1842 Act, s. 41, in respect of the profits 
arising from such trade, so far as regards 
freights collected by the British co. in reBpect 
of such goods, & for the year ended Apr. 5, 
1910, under 1842 Act, s. 41, as amended by 
Finance (No. 2) Act, 1915 (c. 89), s. 31, in 
respect of all the profits arising from such 
trade, whether the freights were collected 
by the British co. or not. 

(3) Two Dutch shipping companies owned 
four steamships known as the Batavier Line 
which traded regularly between Rotterdam 
& London. A Dutch firm, W. & Co., were 
the directors & had the management & con- 
trol of both companies, & were also the 
shipping agents of both companies. By an 
agreement in 1899 made between the Dutch 
firm & one of the companies the firm were 
authorised to appoint sub-agents, where 
they deemed it necessary. In 1904, & again 
in 1916, the Dutch firm appointed applts. sole 
agents in London of the Batavier Line & 
thereafter applts. did all that was required 
to be done in connection with the ships 
of the Batavier Line in London. Assess 
ments to income tax having been made on 
applts. as agents of the Dutch companies 
in respect of the profits of their business of 
shipowners : — Held : the Dutch companies 
were exercising a trade in the United 
Kingdom, even assuming that the Dutch 
firm, in appointing applts. as agents, acted 
as shipping agents & not as directors, they 
nevertheless constituted applts. direct agents 
of the two Dutch companies in London. — 
Tarn v. Scanlan, Nielsen, Andersen & 
Co. v. Collins, Muller (W. H.) & Co. 
(London) v. Lethem, Same v. Inland 
Revenue Comrs., [1928] A. C. 34 ; 97 L. J. 
K. B. 267 ; 138 L. T. 241 ; 44 T. L. R. 63 ; 
71 Sol. Jo. 1002 ; 13 Tax Cas. 91, 158, H L. 

Annotations Refd. Belfour w. Mace (1928). 138 L. T. 338 ; 
Calioo Printers’ Association, Ltd. v . Barclays Bank (1931), 
145 L. T. 51. 

169. Add. Annotations; — As to (2) Consd. Duckworth 
v. Lowe, [1937] 2 All E. R. 418. Refd. Whitney 
v. I. R. Comrs., [1926] A. C. 37 ; Belfour v. 
Mace (1928), 138 L. T. 338; 1. R. Comrs. 
v. Pakenham, I. R, Comrs. v . Longford, [1928] 
A. C. 262. 

170. Add. Annotation : — Refd. Belfour v. Mace 
(1928), 138L.T. 338. 

172. Add. Citations [1926] A. C. 424 ; 95 

L. J. K. B. 616 ; 135 L. T. 66 ; 10 Tax Cas. 
481. 

Add. Annotations: — As to (2) Apld. T^m v* 
S canlan, Neilsen, Andersen v. Collins, Muller 
(London) v. Lethem, Muller (London) v. I. R. 
Comrs. (1927), 44 T. L. R. 63. Generally, 
Refd. I. R. Comrs. v. Pakenham,. I. R. Comrs. 
t?. Longford (1927), 96 L. J. K. B. 882. 


173. Add. Annotations: — As to (1) Refd. Nielsen, 
Andersen v. Collins, Tarn v. Scanlan (1926), 
135 L. T. 744; Muller (London) v. Lethem, 
Muller (London) v. I. R. Comrs., [1927] 1 

K. B. 780. As to (2) Apld. Gavazzi v. Mace, 
Gavazzi ». I. R. Comrs., Boyd v. Stephen 
(1926), 135 L. T. 634. Folld. Belfour v. Mace 
(1928), 138 L. T. 338. 

173a. G.I.I. & consignment business.] — 

Applt. acted as representative of an American 
co. in connection with the sale of the co.’s 
products in L. & in the North of England 
generally. There was no written agreement 
defining his position. The business was 
carried on in two ways : (a) “ C.i.f. business," 
An offer to buy bacon or hams at prices 
stated by the bidder was received by applt. & 
cabled to the co. If the co. accepted it they 
cabled to applt. accordingly who notified the 
bidder, usually first by telephone & later 
in writing. The written acceptance sent to 
the bidder represented the transaction as a 
purchase by applt. for the bidder from the 
co. Applt. received neither the goodB nor 
documents relating to them nor did he 
collect any moneys. He was paid a com- 
mission on all orders originating in his 
“ territory." (6) “ Consignment business." 
Consignments were sent by the co. to applt. 
to be sold on its behalf. They were sola by 
auction. The bills of lading were made out 
to applt. He collected the proceeds of the sales 
& was responsible for bad debts. He was 
paid the usual agency commission for such 
business : — Held : the co. exercised a trade 
within the United Kingdom. — Rowson v. 
Stephen, Rowson v. Inland Revenue 
Comrs. (1929), 14 Tax Cas. 543. 

178. Add. Citations :—affd. (1928), 138 L. T. 338 
13 Tax Cas. 639, 0. A. 

179. Add. Citations : — sub nom. Gavazzi v. Mace, 
Gavazzi v. Inland Revenue Comrs., Boyd 
(T. L.) & Sons, Ltd. v. Stephen, 135 L. T. 
634 ; 10 Tax Cas. 698. 

Add. Annotation: — Consd. Belfour v. Mace 
(1928), 138 L. T. 338. 

180. Add. Annotation : — Refd. Muller (London) v. 
Lethem, Muller (London) v . I. R. Comrs., 
[1927] I K. B. 780. 

181. Add. Citations: — [1926] A. C. 424; 95 

L. J. K. B. 616 ; 136 L. T. 66 ; 10 Tax Cas. 
481. 

Add. Annotations : — As to (2) Consd, I. R. 
Comrs. v Pakenham, I. R. Comrs. t;. Longford 
(1927), 96 L. J. K. B. 882. Apld. Tarn v. 
Scanlan, Neilsen, Andersen v. Collins, Muller 
(London) v. Lethem, Muller (London) v. I. R. 
Comrs. (1927), 44 T. L. R. 63. 

185. Add . Annotations: — As to (1) Consd. Belfour 
v. Mace ( 1928), 1 38 L. T. 338 ; Tam v. Scanlan, 
Nielsen, Andersen v. Collins, MuJler (London) 
v. Lethem, Same v. I. R. Comrs., [1928] A, C. 
34 ; Taxes Comrs. v. British Australian Wool 
Realization Assocn., Ltd., (1930), 47 T. L. R. 
57. Refd. Maclaine v . Eccott, [1926] A. C. 
424 ; Rowson v. Stephen, Rowson v. I, R. 
Comrs. (1929), 14 Tax Cas. 643. As to (2) 
Consd. Seales v. Atalanta S.S. Co. of Copen- 
hagen (1925), 134 L. T. 411. 

186. Add . Annotations : — Consd. Maclaine v. 
Eccott, [1926] A. C. 424. Refd. Nielsen, 
Andersen v. Collins, Tam v. Scanlan (1926), 
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135 L. T. 744; I. B. Comrs. v. Pakenham, 
I. R. Comrs. v. Longford (1927), 96 L. J. K. B. 
882; Muller (London) v. Lethem, Muller 
(London) v . I. R. Comrs., [1927] 1 K. B. 780 ; 
Ormonde v. Brown (1932), 17 Tax Cas. 333; 
Cadbury Bros., Ltd. v. Sinclair (1933), 149 
L. T. 412 ; Lambe v . I. R. Comrs., [1934] 1 
K. B. 178 ; Perry v. Astor, [1935] 19 Tax 
Cas. 255. 

186a. Agent appointed by agent of principal.] 

— TABN V . SCANLAN, NlELSEN, ANDERSEN & 
Co. v. Collins, Mulleb (W. H.) & Co. 
(London) v. Lethem, Same v. Inland 
Revenue Combs., No. 168a, ante . 

188. Add. Annotation : — Consd. Egyptian Delta 
Land & Investment Co. v. Todd, [1929] 
A. 0. 1. 

189a. Dominion bank with English branch — 
Interest on securities bought out of English 
capital.] — The Bank of New Zealand, which 
was registered & resident in New Zealand, 
carried on banking business at a branch 
office in London. It was assessed to income 
tax on the profits arising from its trade 
exercised in London under Case I. of Sched. D 
of 1918 Act for the financial year 1928-29 
in the sum of £94,448. It possessed, as part 
of the assets of its London branch, holdings 
of 5 per cent. War Loan, India Govt. 3 per 
* cent, stock, & securities of the Grand Trunk 
Pacific Railway & the Auckland Electric 
Power Board, purchased out of the floating 
capital of the London branch, & other 
moneys obtained in New Zealand, to borrow 
which it had expended £41,262. The interest 
on the War Loan & other stocks amounted 
to £78,556 for the period in question : — 
Held : this sum of £78,550 was altogether 
exempt from income tax, the War Loan 
under sect. 46 of 1918 Act, the interest on the 
India Govt. Stock under rule 2 ( d ) of the 
General Rules applicable to Sched. C, & the 
interest on the other securities under rule 7 
of the Miscellaneous Rules under Sched. D, 
& did not become taxable by being included 
in trading profits assessable under Case I. 
of Sched. D ; (2) the bank was entitled for 
the purposes of assessment to deduct from 
its profits its proper trading expenses, 
including therein the sum of £41,262, being 


the expenses particularly attributable to the 
earning of the said sum of £78,556 of interest, 
notwithstanding that the latter sum was 
immune from taxation. — Hughes v . Bank 
of New Zealand, [1938] A. C. 366 ; [1938] 
1 All E. R. 778 ; 107 L. J. K. B. 300 ; 158 
L. T. 463 ; 54 T. L. R. 542 ; 21 Tax Cas. 
472, H. L. 

198a. .] — Tabn v . Scanlan, Nielsen, 

Andersen & Oo. v. Collins, Muller (W. H.) 
& Co. (London) v . Lethem, Same v. 
Inland Revenue Combs., No. 108a, ante. 

200. Add. Annotations : — Refd. Wild v. Madame 
Tussaud’s (1926), Ltd. (1932), 17 Tax Cas. 
127 ; H. & G. Kinemas, Ltd. v. Cook (1933), 
18 Tax Cas. 116.’ 

200a. Purchase of business within three years 

— No evidence of vendor's profits.] — Held : 
it was the comrs.’ duty to determine to the 
best of their judgment the average profits 
of the business for the three years respectively 
preceding the years of assessment. — Ogilvie 
v. Barron (1925), 11 Tax Cas. 503. 

200b. Foreign corporation — Registered office 

transferred to England.] — A mining co. 
incorporated, having a registered office & 
carrying on business in Burma, decided to 
transfer its registered office & the control 
of its business to London, which it did as 
from July 1, 1925, thereby becoming liable 
to be assessed to British income tax. An 
assessment was therefore made upon it for 
the year ending Apr. 6, 1920 : — Held : the 
assessment should be under the rule applicable 
to Case 1. of Sched. D.in respect of itB profits 
“ upon a fair <fc just average of three years 
ending on that day of the year immediately 
preceding the year of assessment.” The fact 
that the seat of the co.’s continuing business 
was transferred to England did not mean 
that at the date of transfer its trade was 
“ set up & commenced ” within the meaning 
of rule 1 (2) applicable to Casefe I. & II., so as 
to make it liable to assessment upon the 
profits of its first year’s trading as a co. 
registered in England. — Fry v. Burma 
Corpn., [1930] 1 K. B. 249; 98 L. J. K. B. 
693 ; 141 L. T. 361, C. A. ; affd., [1930] A. C. 


PART V. SECT. 2, SUB-SECT. 3.— B. 

193 i. Assessment on agent — Foreign 
shipping company — What deductions 
allowed. J — In the assessment ot the 
inoome of a shipping’ co., of whioh 
the principal place of business is out 
of Australia & which carries passengers, 
ete., shipped in Australia, from the 
sura which represents 10 per cent, of 
the amount payable to it in respect of 
the carriage of passengers, etc.. & upon 
which the agent of the co. is liable to 
pay Inoome tax, no deduction can be 
made of so much of tho assessable 
inoome as la available for distribution 
& is distributed to the members or 
shareholders* of .the oo. — Union S.S. 
Oo. or New Zealand, Ltd. v . Federal 
Co mr. of Taxation (1924), 35 O. L. R. 
209 ; 31 Argue L. R. 337.— AUS. 

PART V. SECT. 2, SUB-SECT. 4. 

az. Under Assessment Act J — Re 
Donald Mason 8c Oo. (Ont.), 119271 
4 D. L. R. 1061 ; 61 O. L. R. 350.— 
CAN. 

aa. Deduction of “ loss ” — Actual loss 
in year of assessment .] — Finance Act, 
1926 (o. 22), a. 33 (1), refers only to an 


actual losa, & not to a statutory loss 
computed by reference to an actual 
loss sustained in a preceding year. — 
Inland Revenue e. Adamson, [1933] 
S. C. 23 ; 17 Tax Cas. 679.— SCOT. 

so. Cash basis — Deduction of out- 
standings .) — The profits of a civil 
engineer’s profession had, up till & 
including the year 1916-17, been 
assessed to income tax upon a cash 
basis, that Is, upon the excess of cash 
receipts over disbursements. From 
1917-18 to 1927-28 inclusive the 
assessments were made upon an 
earnings basis. The inspector then 
arranged, at the request of the tax- 
payer, that, from 8c including the year 
1928-29, the profits of the profession 
should once more be assessed upon the 
cash basis ; 8c for 1928-29 he com- 
puted those profits at £1,665, being the 
excess of cash receipts over disburse- 
ments during 1927-28. The taxpayer 
contended that, as the figure of £1,665 
to the extent of £1,362 represented 
outstandings as at Apr. 5, 1927 (that 
Is, sums earned before but not paid 
until after that date). 8c, as that figure 
of £1,362 had been taken into computa- 
tion In ascertaining hla income on the 
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earnings basis for the previous year, it 
had already been assessed to tax ; 8c, 
accordingly, the assessment for 1928-29 
should be reduced by £1,362. It 
appeared that, upon the former change 
over from the cash basis, the profits 
for the first year of assessment on the 
earnings basis had been increased by 
the inclusion of the amount of out- 
standings at the end of the period on 
which tho assessment was based, & 
the taxpayer argued that, on a return 
to the cosh bams, the profits for the 
first year of assessment thereafter 
should bo correspondingly reduced by 
the deduction of the amount of out- 
standings at the commencement of the 
period of outstandings at the com- 
mencement of the period of assessment : 
— Held : the item of £1,362 repre- 
sented outstandings at tho commence- 
ment of the period of assessment, 
although an appropriate deduction in 
an assessment upon an earnings basis, 
was not a proper deduction in assessing 
profits on & cash basis, upon which 
basis the taxpayer had elected to be 
assessed. — Inland Revenue v. Morri- 
son, [19321 S. C. 638 ; 17 Tax Cas, 
325.— SCOT. 
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821; 99 L. J. K. B. 305; H2 L. T. 609 ; 15 
Tax Oas. 113, H. L. 

Annotations Apld. Back v. Whitlock (1932), 48 T. L. R. 289. 
Consd. Carter v. Sharon, (1936] 1 All E. R. 720. Refd, 
Elmhirat v. I. R. Comrs., [1937] 2 All E. R. 349. 

200c. Company owning cinemas — New cinema 

opened — Whether new trade.] — Applt. co. 
was incorporated in May, 1929, with the 
objects ( inter alia) of (a) acquiring a cinema 
at Portsmouth as a going concern ; ( b ) carry- 
ing on the business of cinema theatre pro- 
prietors & managers & of producing cinema 
pictures, plays, etc. ; & (c) constructing 

cinema theatres, etc. 

The purchase of the Portsmouth cinema 
was completed in June, 1929, & in Aug. 1929, 
the co. started business at that house. In 
Sept. 1929, it acquired two sites in London, 
on one of which it arranged for a cinema to be 
built. In Feb. 1930, the co. acquired the 
lease of a cinema at Southsea & started busi- 
ness there a month later. In Dec. 1930, the 
cinemas at Portsmouth & Southsea were sold 
to another co. as going concerns. Im- 
mediately thereafter, the newly erected 
London cinema was opened, but the coin- 
cidence of dates was entirely fortuitous. 
Separate revenue accounts were prepared for 
the Portsmouth & Southsea theatres, but the 
results for the year were brought into a 
general profit & loss account & balance sheet 
of the whole of the co.’s business. On appeal 
against assessments made on it under Sched. 
D. for the year 1930-31, on the basis of its 
actual profits of the year ended Apr. 5, 1931, 
the co. contended that it carried on through- 
out one trade, that of running cinemas ; , 
that there was no discontinuance of this t; ade j 
on the sale of the Portsmouth & Southsen 1 
theatres & no new trade was set up & com- 
menced when the London cinema was opened ; 
& that its liability should be on the profits 
for one year from the date of commencement 
of its trade. The Special Comrs. decided 
that a new trade was set up on the opening 
of the London cinema in Dec. 1930 : — Held : 
there was evidence upon which the Special 
Comrs. could arrive at their conclusion of 
fact that a new trade was commenced in 
Dec. 1930, — H. & G. Kinemas, Ltd. v. Cook 
(1933), 18 Tax Cas. 116. 

Annotation : — Refd. Humphries & Oo. v. Cook (1934), 19 
Tax Cas. 121. 


203. Add. Annotations Refd. Wild v. Madame 
Tussaud's (1926), Ltd. (1932), 17 lax Cas. 
127 ; H. & G. Kinemas, Ltd. v. Cook (1933), 

18 Tax Cas. 116. 

204a. Date when accounts “ usually ” made 

U p — Effect of change of date.] — Borthwick 
(Thomas) & Sons, Ltd. v. Nolder (1926), 11 
Tax Cas. 261. 

204b. Money recovered under Insurance policy— 
Stock destroyed by Are — Whether trade 
receipt.] — Held : the trader must bring the 
whole of such money received from the 
insurance co. in respect of the goods destroyed 
by fire into his profit & loss account as a 
trading receipt, in order to arrive at his 
profits for income tax P u rposes.---GLiKSTEN J . 

& Son, Ltd. ». Green, [1929] A. C. 381 , 98 
L. J. K. B. 363 ; 140 L. T. 625 ; 46 T. L. B. 
274; 14 Tax Cas. 364, H. L. ; affg. S. C. sub 
„om. Green v. Guksten (J.) & Son, Ltd., 
[1928] 2 K. B. 193, C. A. 

%£ co& F U ». 
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[1937] 3 All E. R. 468. Refd. Rowneon, Drew 6c Clydes- 
dale, Ltd. t>. I. R. Comrs. (1931), 16 Tax Cas. 695 ; Thomas 
Merthyr t). Colliery Co. «. Davis (1932), 148 L. T. 32 ; 
Van den Berghs, Ltd. v. Clark, [1935] A. C. 431. 

204c. Ascertainment of profits where stocks under** 
valued.] — When the opening & closing stocks 
of a business are both undervalued, the real 
profits of the year cannot be ascertained by 
merely raising the valuation of the closing 
stock & not taking into consideration the 
similar undervaluation of the opening stock. 
— Bombay Comr. op Income Tax v. 
Ahmbdabad New Cotton Mills Co., Ltd. 
(1929), 46 T. L. B. 68, P. C. 

2044. Finance Act, 1926 (c. 22), ss. 29, 34- 
Accounts customarily made up — What 
amounts to.] — Dunham v. Hoscote (Malaya) 
Rubber Estates, Ltd. ; Dunham v. Allied 
Sumatra Plantations, Ltd. (1929), 14 Tax 
Cas. 726. 

.] — See , now , Finance Act, 1930 

(c. 28), s. 14. 

204e. Not applicable to additional assessment 

on discontinuance of business — Apportion- 
ment under Finance Act, 1926 (c. 22), s. 36.] — 
Held : (1) the computation of “ the profits 
or gains of the year ending on the fifth day 
of April in the year preceding the year of 
assessment in which the discontinuance 
occurs ” for the purposes of an additional 
assessment under Finance Act, 1926 (c. 22), 
s. 31 (1) (6), could not be made by resort to 
Finance Act, 1926 (c. 22), s. 34 (1), as the 
profits or gains to be ascertained were not 
the profits or gains in the year preceding the 
year of assessment, but the profits or gains 
in the year to which the additional assessment 
related ; (2) in a case where the annual 

accounts of the business were made up to a 
date other than Apr. 5 Die profits could be 
ascertained by an apportionment under 
Finance Act, 1926 (c. 22), s. 36 of the Act.— 
Wesley v. Manbon, [1932] A. C. 636 ; 101 
L. J. K. B. 312 ; 147 L. T. 82 -, 48 T. L. R. 
370 ; sub nom. Manson v . Wesley, Young v. 
Bernstein, 16 Tax Oas. 654, H. L. 

204f. Option to be assessed otherwise than on basis 
of preceding year — Finance Act, 1926 (c. 22), 
s. 29 (3) — Necessity for receipt of profits in 
period preceding three years anterior to year 
of assessment.]— A co. took over a business 
as a going concern as from Apr. 3, 1926, & 
was assessed for the years 1926-26 & 1920-27 
by reference to the average profits of pre- 
ceding years as having succeeded to the 
trade. The profits of the business for each 
of the years ending Mar. 31, 1925, & Mar. 31, 
1926, were less than the average annual 
profits for the six years ending Mar. 31, 
1924. The co. having given due notice, 
claimed that it was entitled under Finance 
Act, 1926 (c. 22), a. 29 (8), to be assessed for 
the year 1927-28 on the basis of the average 
profits of the business for the three years 
ending Mar. 31, 1927 Held : the co. not 
having been in possession of the source of 
the profits for any part of the period pre- 
ceding the three years mentioned in the 
sub-sect., the sub-sect; was not applicable, 
notwithstanding that the co. foil to be treated 
for income tax purposes as successors in the 
business. — Brown (E. G.) & Co., Ltd. v . 
Stewart (1929), 14 Tax Cas. 423. 

Annotation Oomd. Bette v. Laycook, Sons & Oo. (1930), 
142 L. T. 506. 
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204 g. .] — Applfc. oo. was formed in 

Oct. 1024, to take over a partnership business 
of wool merchants, the partners themselves 
becoming the holders of practically all the 
shares. In the year ending Mar. 31, 1926, 
the co. sustained a loss of £64,016. Under 
Finance Act, 1926 (o. 22), Part IV., dealing 
with income tax, the assessment on a three 
years* average was abolished, & it was pro- 
vided that the profits for income tax purposes 
should be computed on the amount for the 
year preceding the year of assessment. It 
being obvious that in the readjustment of 
the system in that way hardship would arise, 
to mitigate certain cases of hardship sect. 29 
(3), was framed. The question in dispute 
was whether in the circumstances above set 
out the co. had shown that it was within the 
mischief which sub-sect. 3 aimed at 
alleviating. The co. contended that sects. 28 
& 29 of Finance Act, 1926 (c. 22), were 
intended to cover all cases where the 
abolition of the three years’ average would 
cause exceptional hardship, & also that in 
a case where there had been a change of 
ownership of the business during the three 
years on which the 1927-28 average would 
have been computed the new owners, in this 
case the co., should be treated as having been 
in notional possession of the source during 
the six years mentioned in sub-sect. 3 of 
sect. 29 preceding the three average years. 
On an appeal against an assessment to income 
tax Sohed. D for the year ending Apr. 6, 
1928, in £68,032 less £639 wear & tear 
allowance, the comrs. held that the co. came 
within the provisions of sect. 29 (3), & were 
entitled to the relief granted by that sub- 
sect., & they reduced the assessment to 
£6,480 less the £639 Held : though the 
co. could bring their case within the first 
part of sect. 29 (3), it became impossible to 
apply that part of the sect, unless the co. 
could show that It was in possession of the 
profits during the six years, preceding the 
three years before 1926-27, but in fact the 
co. was not in possession of the profits for any 
portion of those six years. To work the 
sub-sect, the co. must have been in possession 
for some part of the six years, either all of it 
or part of it. The co. must have been in 
possession or the sub-sect, did not arise at 
all. — Betts v. Laycock, Sons & Co., Ltd. 
(1930), 142 L. T. 606; 16 Tax Cas. 431, 
0. A. 

204h. .] — The taxpayer’s wife suc- 

ceeded on Feb. 1, 1924, to a business 
previously carried on by her father. 
Accounts of the business were made up for 
the eleven months to Dec. 31, 1924, & there- 
after annually to Dec. 31, until Dec. 31, 1927. 
The taxpayer was assessed to income tax 
in respect of the profits of this business for 
the years 1927-28 & 1928-29 by reference 
to the. profits of the preceding years ended 
Dec. 31, 1926, & Dec. 31, 1927, respectively. 
He appealed to the General Comrs. against 
the 1927-28 assessment & to the Special 
Comrs, against" the 1928-29 assessment, 
claiming in respect of each year that he was 
entitled to be assessed on the average of the 
three preceding years by reference to Finance 
Act, 1026 (c. 22), s. 29 (3). The General 
Comrs. allowed the appeal for 1927-28. The 
Special Comrs. refused the appeal for 1928-29. 


Appeals were entered against each decision : — 
Held : as the taxpayer was not in possession 
of the business during any part of the six 
years preceding the three years upon the 
average of which he would have been assessed 
for 1927-28, i.e., the three years ended 
Dec. 31, 1926, the case did not fall within 
the application of sect, 29 (3). — Allen v. 
Margolinsky, Margolinsky v. Allen 
(1931), 16 Tax Oas. 77. 

204 j. Validity of notice — Notice by 

accountants.] — A firm of chartered account- 
ants had been employed by applt. co. as 
their accountants & auditors for many years. 
They had each year interviewed & corre- 
sponded with the appropriate inspector of 
taxes with regard to the co.’s income tax 
liabilities with a view to agreement as to the 
figures upon which liability was to be based. 
All returns were signed by the co.’s duly 
authorised officer. The oo. was admittedly 
entitled to exercise the option with regard 
to the basis of assessment afforded by 
Finance Act, 1926 (c. 22), s. 29 (3), if it so 

‘ desired. 

The accountants informed the inspector in 
two letters dated Oct. 3 & 4, 1927, that the 
co. claimed “to be charged for the year 
1927-28 ” as if sect. 29 had not been passed. 
No reference was made to the year 1928-29. 

In a letter dated, Oct. 26, 1927, the 
accountants purported to withdraw the 
claim. The amount of the liability for the 
year 1927-28 computed on the average basis 
was greater than the amount on the pre- 
ceding year basis. The co. appealed against 
an additional assessment for the year 1927-28 
on the difference between these amounts, 
contending, inter alia , that the accountants 
had no authority to give the notice required 
by the sect. & that valid & effective notice 
was not given. It was not suggested that 
the accountants had specific authority to 
lodge the notice or that the co. had con- 
firmed the accountants’ action : — Held : the 
accountants had not a general authority to 
bind the taxpayer in the matter ; they had 
not been held out as having such authority ; 
& further the notices were invalid as purport- 
ing to be made by reference to one year only. 
Drayson (A. W.) & Sons, Ltd. v. Yallop 
Hoare v. Bruce (1929), 14 Tax Oas. 449. 

204k. Trade set up within two years of year of assess-* 
ment — Effect of Finance Act, 1926 (c. 22), s. 29 
& Finance Act, 1927 (c. 10), s. 23. J — The K. 
Rubber Estates, Ltd., commenced to trade on 
July 16, 1925. The co. claimed that the assess- 
ment made upon it under sched. D for the year 
1927-28 should be reduced to the amount of 
the profits of the year of assessment, on the 
ground that sect. 23 of Finance Act, 1927, 
extended the application of proviso (a) of 
sect. 29 (1) of Finance Act, 1926, so as to 
cover any case where a trade had been set up 
or commenced within the period of two years 
referred to in sect. 23. The special comrs. 
on appeal refused the co.’s claim : — Held : 
sect. 23 of Finance Act, 1927, did not so 
extend the application of proviso (a) of sect. 
29 (1) of Finance Act, 1926. — Ktjala Mud a 
Rubber Estates, Ltd. v. Todd (1930), 16 
Tax Cas. 440. 

2041. Discontinuance of business.] — W esley v. 
Manson, No. 204e, ante . 
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204m. •> — - Reconstitution — Additional assessment 
under Finance Act, 1926 (c. 22), s. 81 (1) (b)— 
Meaning of “ been charged.”] — A change in 

the constitution of H. & Co. No. 1, a firm 
took place in Mar. 1929, & H. & Co. No. 2 
came into existence. No notice under 
r. 11 (1) of the Rules applicable to Cases I. 
& II. of Sched. D, as amended by Finance 
Act, 1926 (c. 22), s. 32 (1), that the tax 
should be computed as if the trade had been 
discontinued & a new trade set up, was 
given. In Mar. 1930, a change in the con- 
stitution of H. & Co. No. 2 took place, & 
H, & Co. No. 3 came into existence, & in this 
case due notice as above was given. The 
profits earned by H. & Co. No. 1 in the year 
ending Apr. 5, 1928, were £50,000 ; for the 
year ending Apr. 5, 1929, they earned 
£114,000. The profits of H. & Co. No. 2 
for the year ending Apr. 5, 1930, were nil. 
H. & Co. No. 1 were assessed for the year 
ending Apr. 5, 1929, in £50,000. H. & Co. 
No. 2, by reason of the above notice, were 
assessed in the year ending Apr. 5, 1930, on 
the profits of that year under sect. 31 (1) (a), 
of 1926 Act— namely, nil — & not on £114,000, 
as would have been the case had the above 
notice not been given. By sect. 31 (1) ( b ) of 
1926 Act : ‘‘If the profits ... of the year 
ending on Apr. 6 in the year preceding the 
year of assessment in which the discon- 
tinuance [of the trade] occurs exceed the 
amount on which the person has been charged 
for that preceding year ... an additional 
assessment may be made upon him.” Under 
that sub-sect, an additional assessm*. :iT of 
£64,000, being the difference between £50,000 
& £114,000, was then made on H. & (A*. 
No. 2 in respect of the year ending Apr. 5, 
1929 : — Held : H. & Co. No. 2 were not 
chargeable in the additional assessment, in- 
asmuch as not they but B. & Co. No. 1 had 
“been charged” for that year within the 
sub-sect. — Osler v. Hall & Co., [1933] 1 
K.B. 720; 102 L. J. K. B. 676; 149 L. T. 19; 
17 Tax Cas. 68. 

204n. Question of fact for Commissioners.] — 

Prior to Apr. 1, 1930, H. carried on the 
business of contracting with film cos. for the 
“ processing ” of films. He employed only 
a clerical staff, the technical work, under an 
arrangement between him & T., being done 
*by T. at another address for an agreed price. 
H. delivered the finished products to the 
cos. & was paid by them for the whole of the 
work done, H. paying T. for his share in the 
work. T.’s business was confined to orders 
given by H. On Apr. 1, 1930, H. took T. 
into partnership. The business of film 
processing was continued by the firm in the 
same manner & for the same customers as 
before, H. obtaining the contracts for the 
film processing on behalf of the firm & T. 
attending to the technical side of the work. 
The business was at first carried on at the 
same separate addresses of H. & T. as before 
& later on at additional premises. Up to & 
including 1929-30 H. & T. were separately 
assessed on the profits of their respective 
businesses* Bach business was treated as 
permanently discontinued on Apr. 1, 1930, & 
the partnership was treated as having set up 
$ commenced a new business as from that 
date. H. appealed against additional assess- 
ments made upon him for the years 1928-29 


& 1929-30, under sect. 31 of Finance Act, 
1926 (c* 22), & the partnership appealed 
against the assessment for 1930-31 which 
was made on, the basis of its profits for the 
year of assessment. It was contended 
(a.) that the business carried on by H. on 
his own account had not been permanently 
discontinued on Apr. 1, 1930, & that after 
that date he was engaged in the same trade 
but as a partner in a partnership, & (b) that, 
consequently, the additional assessments on 
H. for the years 1928-29 & 1929-30 should be 
discharged <fc the assessment on the partner- 
ship for the year 1930-31 should be computed 
on the basis of the profits of the preceding 
year in accordance with sect. 32 of Finance 
Act, 1926 (c. 22). The Special Oomrs. found 
that on the formation of the partnership an 
amalgamation of two separate & distinct 
businesses took place, creating a new business, 
& they confirmed the assessments : — Held : 
the matters in issue were questions of fact 
for the determination of the Comrs. & there 
was evidence upon which the Comrs. could 
arrive at their conclusion. — Humphries & 
Co. v. Cook (1934), 19 Tax Cas. 121. 

204o. Assessment based on Invoice prloe — Subse- 
quent additional payments.] — A oo. which was 
under contract to supply ironstone at 
fluctuating prices, subject to u specified 
maximum, entered into negotiations with its 
customers with regard to the supply of larger 
■ quantities of ironstone at increased prices. 
An understanding, conditional upon the 
success of certain general negotiations in 
progress, was reached in Mar. 1919, as to a 
new schedule of prices to take effect as from 
May 1, 1919. A definitive agreement was 
signed in Dec. 1925, & was deemed to have 
come into operation on Dec. 31, 1920. For 
some time after May 1, 1919, ironstone was 
invoiced by the co. to its customers at the 
old prices ; but during subsequent accounting 
periods the co. was paid, by instalments, a 
sum representing the difference between the 
invoiced prices & the prices calculated accord- 
ing to the schedule agreed in Mar. 1919. On 
appeal against certain estimated assess- 
ments to income tax, the co. contended that 
this sum was received as a capital payment 
& not as the price of ironstone ; or, alter- 
natively, that the instalments could only 
be brought into account in the years in which 
they were paid. The Special Comrs. held that 
the amount in question was a revenue pay- 
ment & must be related to the period during 
which the ironstone, by reference to which the 
sum was calculated, was delivered : — Held : 
the Special Comrs.' decision was correct. — 
Frodingham Ironstone Mines, Ltd. v. 
Stewart (1932), 16 Tax Cas. 728. 

204p. Reimbursement by auditors of sum mis- 
appropriated*] — By the fraud of two quarry 
officials at resp.’s quazTies larger amounts 
were entered in the wages sheets than were 
due for wages. These larger amounts were 
received, the wages were properly paid, 4c 
the officials took the balance for themselves. 
After a number of years the frauds were dis- 
covered, & the auditors, without admitting 
liabilitv, admitted that a clerk was negligent 
in not making inquiries, & by arrangement 
they paid to reap, the whole amount of the 
defalcations : — Held : the sums paid by the 
accountants were trading receipts properly 


33 



Cases BMp— 210. English and Empire Digest Supplement. 


assessable to tax & should be brought into 
account in the year in which they were 
received. 

Senible : instead of treating the whole 
amount as a receipt in the year in which the 
whole was received, it was open to the Crown 
to reopen the previous assessments & correct 
the accounts of those years in respect of the 
repayment in respect of the defalcations. — 
Gray v. Penrhyn (Lord), [1937] 3 All E. R. 
408 ; 157 L. T. 104 ; 81 Sol. Jo. 749 ; 21 
Tax Oas. 252. 

206a. French “Socl6t6 en nom collectif.”] — Applts. 
in these two cases were, for the years material 
in the present connection, the only persons 
interested in the profits of a SocieU en nom 
collectif, a business organisation under French 
law in many respects similar to a partnership. 
The SociUe was directed & controlled in 
France but carried on business in various 
countries including the United Kingdom.' It 
was assessed in respect of the profits of the 
trade carried on in the United Kingdom : — 
Held : the Socttte was a legal person distinct 
from the individuals composing it & the 
profits in question were not the profits of a 
partnership within sect. 20 of 1918 Act. — ' 
Dreyfus (C. L.) v. Inland Revenue Comrs., 
Dreyfus (L. L.) v. Inland Revenue Comrs. 
(1929), 14 Tax Cas. 500, C. A. 

207. Add. Annotations : — Refd. Seaham Harbour 
Dock Co. v . Crook (1930,, 47 T. L. R. 23 ; 
Smart v. Lincolnshire Sugar Co. (1935), 154 
L. T. 167. 

207a. Commencement of partnership.] — Applt., 
who had for many years carried on, solely, a 
practice as solr., informed his son on Dec. 31, 
1928, that it was his intention to take him 
into partnership as from that date & on 
Jan. 1, 1929, instructed another firm of 
solrs., by letter, to draft a partnership deed. 
The deed, which was expressed to have effect 
as from Jan. 1, 1929, was executed on 
May 11, 1929. No formal notice of the 
partnership was at any time given by ad- 
vertisement, circular or otherwise. No 
alteration of the name under which the 
ractice was carried on, or in the business 
ank account, was made until after the date 
of the partnership deed. From Dec. 31, 
1928, the son was credited with the Bhare 
of profits to which he was entitled under the 
partnership deed. Applt. appealed to the 
General Comrs. against an assessment to 
income tax, Sched. D., made upon him for 
the year 1 929-30, contending that a partner- 
ship existed between himself & his son as 


from Jan. 1, 1929. The Comrs. held that 
for income tax purposes the partnership 
commenced on May 11, 1929, the date of the 
partnership deed : — Held : the partnership 
constituted by the deed commenced on the 
date of the deed & there was no evidence 
before the comrs. of the existence of a 
partnership before that date. — W addington 
v. O’Callaghan (1931), 10 Tax Cas. 187. 

207b. Payment of profits on dissolution of partner- 
ship.] — M adras Income Tax Comr. v . 
P, R. A. L. Muthukaruppam Chettiar 
^ 935), 79 Sol. Jo. 503, P. C. 

208. Add. Annotations: — As to (3) Consd. Fry v. 
Burma Corpn. (1929), 98 L. J. K. B. 093. 
As to (4) Folld. Elliott v. Duchess Mill (1920), 
95 L. J. K. B. 963. Consd. Stewart & Young 
v. Walker (1920), 11 Tax Cas. 123. Held. 
I. R. Comrs. v. Anderson, Frew & Co. v. I. R. 
Comrs. (1931), 10 Tax Cas. 355 ; Fiat (Eng- 
land), Ltd. v. Williams (1932), 17 Tax Cas. 
105. As to (5) Consd. Leitch v. Emmott 
(1929), 98 L. J. K. B. 459. Refd. Martin 
v. Lowry, Martin v. I. R. Comrs., [1920] 1 
K. B. 550. Generally , Refd. Betts v. Clare 
& Heyworth, [1920] 2 K. B. 289. 

209. Add. Annotation : — Expld. James Shipstone 
& Sons, Ltd. v. Morris (1929), 14 Tax Cas. 413. 

210. For existing catchwords, paragraph, & cita- 
tions substitute : — 

Whether profits in year of assessment 

may be considered.] — On Mar. 1, 1919, a firm 
set up a new trade. On Deo. 31, 1919, they 
made up the first account of the trade for the 
ten months from Mar. 1, 1919, to Dec. 31, 
1919, that account showing a profit for that 
period of £1,000. The firm sold the trade 
as from Jan. 1, 1920, to a co. consisting of 
the same persons. The co. made up an 
account of the profits of their trade for three 
months from Jan. 1, 1920, to Mar. 31, 1920, 
showing a profit for those three months of 
over £12,000. For the year ending Apr. 6, 

1919, the assessment to income tax under 
1918 Act, Sched. D., was made on the firm 
in a sum equal to a proportionate part, from 
Mar. 1 to Apr. 5, of the profits shown by the 
account to Dec. 1019, & it was agreed that 
that was correct. For year ending Apr. 5, 

1920, assessments were made on the firm 
& the co. on a sum representing twelve- 
thirteenths of the profits shown by combining 
the two accounts for the respective 
periods of ten months & three months, that 
sum being apportioned between the firm & 
the co. according to their respective lia- 
bilities. The firm & co. appealed against 


PART V. SECT. 2, SUB-SECT. 5. — A. 

m. Whether partnership retrospective 
for income tax purposes. ] — Held : a 
contract of co-partnership is not 
effectual for income tax purposes prior 
to the dates on which It Is executed. — 
Ayrshire Pullman Motor Services 
& Ritchie (I). M.) v. Inland Revenue 
Comrs. (1929), 14 Tax Cas. 754. — 
SCOT. 

»b. Informal arrangement during 
coal strike .] — A Glasgow coal merchant 
& a London firm of coal exporters & 
Importers made, during a coal strike, 
an Informal business arrangement, the 
main feature of whioh was that ooal 
was invoioed by the firm to the mer- 
chant at cost, the merchant to pay also 
to the firm one-half of whatever net 
excess over this cost prioe he might 


obtain from his customers. The 
arrangement continued for a few 
months only & was brought to an end 
by an accounting & division of profits 
between the parties. The special 
oomrs. on appeal proceedings decided 
that, having regard to all the facts of 
the conduct of the business between 
the parties, the trade In question was 
oarrled on jointly within r. 10. Rules 
applicable to Oases I. & II., Sched. D, 
& they found as a fact that the trans- 
actions involved were partnership 
transactions. An assessment was 
accordingly confirmed charging the 
total profits in one sum separately 
from any other liabilities of the parties : 
— Held: the evidence justified the 
comrs.’ decision. — Gardner (John) & 
Bo wring. Hardy & Co., Ltd. v. 
Inland Revenue Comrs. (1930), 15 
Tax Cas. 602.— SOOT. 
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sd. Family corporation .] — Held: 
(1) sect. 22 of Income Tax Act Is com- 
plete in Itself & must be interpreted 
independently of sects. 30 & 31 of the 
Act, dealing with partnersftlps ; (2) the 
shareholders of a family corpn. having 
elected that the inoome of the oorpn. 
be dealt with as If the corpn. were 
a partnership, each shareholder should 
be deemed to be a partner & should be 
taxable in respeot of the income of the 
oorpn. according to his interest as a 
shareholder: (3) sect. 22 (4) renders 
the decision of the Minister final Sc 
conclusive solely in matters involving 
questions of fact ; it does not vest the 
Minister with the power to adjudicate 
finally on questions of law, to the 
exclusion of the ots. — Patrick v. 
Minister op National Revenue, 
11936] Ex. C. R. 38 ; 2 D. L. R. 274.^ 
CAN. 
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the assessments on the ground that they 
ought to have been made on a sum repre- 
senting twelve- tenths of the sum shown in 
the account for the ten months from Mar. 1 
to Dec. 31, 1919, & the comrs. acceded to this 
argument : — Held : upon the true con- 
struction of r. 1 (2) of the rules applicable 
to CasSs I. So II., except in the case of a 
trade set up within the year of assessment, 
the profits should be computed withou 
bringing in any profits of the year of assess 
ment. — Clare So Heyworth v. Betts. 
[1927] A. C. 443 ; 96 L. J. K. B. 645 ; 137 
L. T. 306 ; sub nom. Betts v. Clare So Hey- 
worth, Ltd., 11 Tax Cas. 469, H. L. 

Annotation: — Distd. Manaon v. Perrys (Ealing) (1931), 16 
Tax Cas. 60. 

.] — See, now , Finance Act, 1920 

(c. 22), s. 36 (1), Sched. IV. 

210a. .] — Resp. co. was incorporated & 

commenced trading on Aug. 16, 1926. Its 
first account, for the period from Aug. 16, 
1926, to Mar. 31, 1927, showed a loss So its 
second account, for the year ended Mar. 31, 
1928, showed a prefit. The co., on an appeal 
against an assessment for 1927-28 in respect 
of its trading profit contended that, having 
regard to the decision in the case of Betts v. 
Clare & Heyworth , No. 210, its liability 
for that year should be computed solely by 
reference to the account for the period ended 
Mar. 31, 1927. The Crown contended that 
the liability should be based on the results 
for the year ended Aug. 15, 1927, ascertained, 
in accordance with Finance Act, 1923 [w ;:2), 
s. 35, by the inclusion in respect of the period j 
Apr. 1 to Aug. 15, 1927, of the appropriate j 
proportion of the profit shown by the 
account for the year ended Mar. 31, 1928 : — 
Held : as a result of the amendments to 
r. 1 (2) of the rules applicable to Cases I. 
& II. of Sched. D. effected by Finance Act, 
1926 (c. 22), s. 36, & Sched. IV., the decision 
in the case of Betts v. Clare <$c Heyworth , No. 
210, had no application, & the 1927-28 assess- 
ment should be computed in accordance with 
the Crown’s contentions. — M anson v. Perrys 
(Ealing), Ltd. (1931), 16 Tax Cas. 60. 

210b. Power to make additional assess- 

ment.] — Oslerv. Hall &Co., No. 20dm, ante . 

210c. Partnership.] — By a deed dated 

Nov. 22, 1922, A. So B., partners in a firm, 
dissolved partnership as from Apr. 1, 1922. 
Upon the dissolution of the partnership A. 
continued to carry on business at the firm’s 
address, but from Nov. 22, 1922, until his 
death in June, 1923, B. carried on, in his 
own name at his private address, a small 
amount of business previously done by the 
firm. By a deed dated Dec. 15, 1922, A. 
took C. into partnership as from Apr. 1, 1922. 
An assessment having been made on the firm 
for 1922-23 upon the average of the profits 
for the three years ended Mar. 31, 1922, the 
comrs. found that the partnership between A. 

& B. was not dissolved until Nov. 22, 1922, 

So that there had been no discontinuance 
of the business, but that A. had succeeded 
to the business of A. So B., & that A. A C. 
had succeeded to the business carried on by 
A. after the dissolution of his partnership 
with B. : — Held : there was evidence upon 
which the comrs. could come to their con- 
clusions, & they had not misdirected them- 


selves in law. — Faraday, Rodgers A Eller 
v. Carter (1927), 11 Tax Cas. 565, O. A. 

21 Od. What amounts to.] — P ratt 

v. Striok (1932), 17 Tax Cas. 459. 

21 Oe. Change by admission of new 

partner.] — A change occurred in a partner- 
ship by reason of tho admission of a new 
partner. Thereupon, under the proviso in the 
substituted r. 11 to Cases I. & II. of Sched. D, 
set out in Finance Act, 1926, s. 32 (1), the 
partners by notice required that income tax 
should be computed as if their trade had been 
discontinued at the change, So a new trade 
then set up, So assessments were adjusted 
accordingly. 

A loss had been incurred in the old trade 
by 8., one of the partners in both partnerships, 
& ho claimed the right to set off that loss 
against his profits in tho new trade : — Held : 
as he had by tho notice referred to above 
elected that the tax should be computed as 
if the old trade had been discontinued So a 
new one commenced at tho date of the change, 
the loss in the old trade could not be set off 
against the profits of the new. — Batty v. 
Soitr6der (Baron), [1939] 2 K. B. 495 ; 
r 10391 3 All E. R. 299 ; 108 L. J. K. B. 621 ; 
161 L. T. 277 ; 55 T. L. It. 856 ; 83 Hoi. Jo. 641. 

21 Of. Absence of formal contract.] — During 

Mar. 1928, there were negotiations So detailed 
correspondence between tho reap. co. So 
another co. who were proposing to purchase 
the business of resp. co., culminating in a 
letter dated Mar. 21, 1928, in which the 
prospective purchasers indicated that the 
terms contained in the correspondence. So as 
arranged at interviews between tho parties, 
were generally accepted “ subject to such 
terms being fully set out in a formal contract 
or agreement, to be submitted to us & 
finally approved of.” On Mar. 29, 1928, 
two of the directors of resp. co. resigned So 
entered the service of the purchasers. On 
Mar. 30 reaps, gave notice to their foreign 
agents terminating their engagements. The 
formal contract was dated Apr. 10, 1928. 
Resp. co. were assessed for the year 1927-28 
in accordance with the provisions of rule 11 (2) 
on the footing that the succession took place 
after Apr. 5, 1928. The General Comrs. 
allowed their appeal against this assessment, 
finding that a contract for the sale So purchase 
of the business existed before Apr. 6, 1928. 
The Crown appealed : — Held : the corre- 
spondence did not constitute a contract So 
that there was no evidence of a de facto 
succession before Apr. 6. — Todd v. Jones 
Bros., Ltd. (1930), 15 Tax Cas. 396. 

2i0g. Purchase from liquidator.] — A co. 

carried on business as (a) motor engineers, 

(b) cinema theatre proprietors, So , until a 
short time before going into liquidation, 

(c) haulage contractors & char-a-banc pro- 
prietors. On the liquidation of the co. 
applts. purchased the co.’s lands & property 
So stock-in-trade, the purchase-price being 
£16,000, of which £15,850 was stated, in the 
agreement of sale, to be in respect of lands 
Sr property, So £150 in respect of stock. 
Applts. retained the co.’s employees So con- 
tinued without any interruption the work in 
the co.’s hands. They earned on business as 
motor engineers So as cinema theatre pro- 
prietors but not at any time as haulage 
contractors So char-a-banc proprietors. The 
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General Oomrs. held that applt*. had not 
succeeded to the business previously carried 
on by the co. : — Held : there were no 
grounds lor disturbing the Oomrs. 1 * decision as 
being erroneous in point of law. — W ilson & 
Barlow v. CmBBETT (192*9), 14 Tax Cas. 4*07. 

Annotation : — Refd. Wild v. Madame Tussaud’e (1928), Ltd. 

(M3*), 17 Tax Oaa. 127. 

210h« Transfer of tied houses to different 

brewery.] — Applt. co., a brewery co., acquired 
the control of another co., the B. Brewery 
Go. by an arrangement whereby the share- 
holders in the latter exchanged their shares 
for shares in applt. co. The B. Oo. then 
leased its brewery & its tied houses, com- 
prising the whole of its property, licensed & 
unlicensed, to applt. co. at an annual rent. 
Applt. co. supplied its own products to the 
tied houses, which became “ tied ” to them, 
& brewing at the B. Co.'s brewery im- 
mediately ceased. Shortly after the date of 
the lease applt. co. purchased all the stock 
& loose effects of the B. co., & about a year 
later they purchased the brewery at a 
valuation, the lease, as regards the brewery,; 
thus only remaining in effect for about' 
eighteen months. Applt. co. appealed 
against assessments made on the footing 
that it had succeeded to the business of the 
B. Co. & that accordingly in arriving at 
applt. co.’s liability the profits of the B. Co. 
should be brought intx the computation. 
The General Comrs. held that the assess- 
ments had been correctly so made : — Held : 
the matter was primarily a question of fact 
& there were no grounds for disturbing the 
Comrs.’ decision. — S htpstone (James) & 
Sons, Ltd. v. Morris (1929), 14 Tax Cas. 413. 

Annotations Refd. Reynolds, Sons & Co. v. OgBton (1930). 

15 Tax Oas. 501 ; Wild v. Madam© Tussand’s (1920), Ltd, 

» , 17 Tax Cas. 127 ; Leney & Co. u. Wbelan (1934), 

. T. 532 ; Marston’s Dolphin Brewery, Ltd. t*. 
Loughnan (1934), 1M L. T. 532. 

2i oj. Destruction of exhibition by fire — 

Restoration by new company.] — The building 
in which a co. carried on the business of a 
waxworks exhibition was partially destroyed 
by fire in Mar. 1926. Most of the waxwork 
exhibits perished but the wine bar, work- 
shop & administrative offices escaped, <fc the 
stock of moulds for making waxworks re- 
mained intact. Delay occurred in the settle- 
ment of the co.’s insurance claim & the 
directors did not come to a decision as to 
their subsequent policy until Dec. 1926, 
when they advertised the property for sale. 
In the meantime the co. retained the services 
of a number of its employees, including its 
entire technical staff & the latter were 
employed in restoring & replacing the ex- 
hibits damaged & destroyed by fire. By 
agreement in July, 1926, the old co. agreed 
to sell to certain purchasers the freehold 
site, the goodwill of the business, the con- 
tents of the exhibition & the benefit of all 
licences held by it. The purchasers agreed 
to form & register a new co. to take over 
the contraot from the purchasers & to rebuild 
& restore the exhibition. The old oo. agreed 
to continue the work of restoration of models 
& preservation of the premises. The new 
co. was duly incorporated in July, 1926, & 
took over the benefit of the previous agree- 
ment. In Aug. 1926, it entered into posses- 
sion of the premises & took over the services 
of the old co.’s employees & technical staff. 


It forthwith commenced the erection of a 
new building & continued the work of 
restoring & replacing the exhibits. The new 
building was completed & opened to the 
public in Apr. 1928, the exhibition having 
been made to resemble as closely as possible 
the exhibition existing before the fire. On 
an appeal by the new co. against assess- 
ments to income tax, Sched. D, for the years 
1928-29 & 1929-30, the Special Oomrs. held 
that the new co. had succeeded to the 
business of the old co. : — Held : the Special 
Oomrs.’ decision was not wrong in law. — 
Wild v. Madame Tussaud’s (1926), Ltd. 
(1932), 17 Tax Oas. 127. 

210k. — — Succession to estate.] — Applt. co., 
which was controlled in London, owned 
estates in India. By an agreement dated 
Mar. 28, 1928, it acquired from another co., 
as from Apr. 1, 1928, a rubber estate in 
India, together with plantations, nurseries, 
factories, plant, etc., & the benefit of contracts 
& engagements whether with coolies or others, 
but did not take over any book debts or 
the vendor co.’s selling organisation. The 
agreement was sanctioned by resolution of 
the vendor co. on Apr. 6, 1928. The vendor 
oo., which retained all crops harvested & 
collected before Apr. 1, 1928, to fulfil certain 
forward contracts or for sale on the market 
went into liquidation in July, 1928. Applt. 
co. was assessed to income tax under Sched. D. 
for the year 1928-29 in respect of its trading 

E rofits on the basis that it had succeeded, 
efore Apr. 6, 1928, to the trade previously 
carried on by the vendor co., the vendor 
co.’s profits for the year to Mar. 31, 1928, 
being included in computing those profits. 
The co. appealed on the grounds : ( a ) that 
it had acquired the estate & nothing more, & 
there had been no succession to a trade, & 
(b) alternatively, that if there was a suc- 
cession on or before Apr. 6, 1928, the assess- 
ment for 1928-29 was incorrect, since (i) the 
old rule 11 of Cases I. and II. of Sched. D. 
had been superseded as from Apr. 6, 1928, 
by sub-sects. (1) &, (2) of sect. 32, Finance 
Act, 1926 (c. 22), & (ii) the new rule 11 did 
not apply. It was admitted that if there 
was a succession the date thereof was before 
Apr. 6, 1928. The General Comrs. decided 
that applt. co. succeeded to the trade of the 
vendor co. & was assessable in respect of the 
vendor co.’s profits under rule 11 of Cases I. 
& II., Sched. D., & sect. 29, Finance Act, 
1926 (c. 22) : — Held : the Comrs. had 
evidence before them on which they could 
arrive at their conclusion that the co. had 
succeeded to the vendor co.’s trade, & the 
assessment for the year 1028-29 had been 
properly made. — Malayalam Plantations, 
Ltd. v. Clark (1935), 19 Tax Cas v 314. 
Annotation ; — Refd. Laycock v. Freeman, Hardy & Willis, 
Ltd., [1938] 3 All E. It. 571. 

2101. Allowance for wear & tear.] — The U. S. 

Co. was incorporated in 1930, its main object 
being to acquire the undertakings of & to 
amalgamate two steel cos. on the terms of a 
scheme sanctioned by An order of ct. under 
Cos. Act, 1920, ss. 163 & 164. The scheme 
was carried out & the undertakings & pro- 
perties of the two component cos. were vested 
m the U. S. Co. in return for shares, the two 
cos. being dissolved. The business of the two 
cos. had been carried on at a loss for several 
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years before the amalgamation, & these 
businesses were afterwards carried on with- 
out -interruption in the name of the U. S. 
Co. For the year 1936-37 the U. S. Co. 
claimed to set off against its assessment for 
income tax (a) the accumulated losses, & 
(&) wear & tear allowances of the two com- 
ponent cos. for the years before the amal- 
gamation, in accordance with rule 6 of the 
Buies applicable to Oases I. & II. of Sched. D 
to 1918 Act, notwithstanding the new 
rule 11 of the same rules substituted by 
Finance Act, 1926, s. 32, for the old rule : — 
Held: (1) on the true construction of the 
new rule 11 the 0.8. Co. must for the purpose 
of computing income tax be treated as having 
set up & commenced a new trade, A therefore 
that no deduction could be made from the 
profits or gains of the U. 8. Co. in respect of 
the allowances for wear A tear of the two 
component cos. ; (2) on the construction of 
Finance Act, 1926, s. 33, no deduction could 
be made from the profits or gains of the 
U. S. Co. in respect of losses of the two com- 
ponent cos. ; (3) it was impossible to construe 
Cos. Act, 1929, s. 154, or the order made 
thereunder, as transferring the right to either 
of these deductions to the U. 8. Co. — 
United Steel Companies, Ltd. v. Cul- 
UNGTON, [1939] 1 K. B. 644 ; [1939] 1 All 
E. R. 454 ; 108 L. J. K. B. 388 ; 160 L. T. 
215 ; 55 T. L. R. 4L7 ; 83 Sol. Jo. 213, C. A. 

Annotation: — Consd. Batty v. Schroder (Baron), [1939] t 2 
K. B. 495. 

210m. Subsiduary companies — Taken over 

by retail company.] — Resp. co. carried on a 
large retail boot A shoe business with 
numerous branches. Before Apr. 1936, the 
co. did not manufacture their goods them- 
selves, but bought from wholesale manu- 
facturers. Included amongst these were two 
subsidiary cos., whose works were at Ketter- 
ing A Leicester. The co. owned the wholo of 
the capital in these two subsidiary oos. A 
bought the whole of their output. In 
Mar. 1935, the two subsidiary cos. went 
into voluntary liquidation A the whole of 
their businesses A premises were assigned to 
resp. co. on Apr. 1. After the assignment, 
separate accounts were kept for the factories 
of the two cos. as departments of resp. co., 
but all boots A shoes made by them were sold 
direct to the public in the co.’s shops 
Held : as from Apr. 1, 1935, the two sub- 
sidiary cos. no longer carried on a wholesale 
business, their businesses ceased on that date, 
Sc resp. co. did not “ succeed to those busi- 
nesses within 1918 Act, Sched. D, Cases I. 
A II., r. 11, sub-r. (2), as amended by 
Finance Act, 1926, s. 32.— Iaycock v. 
Freeman, Hardy A Willis, Ltd., [1939] 
2K.B.1 ; [1938] 4 All E. IL 609 ; 108 L. J. 
K. B. 270 ; 160 L. T. 41 ; 6o T. L. R. 218 ; 
83 Sol. Jo. 53 ; 22 Tax Cas. 288, C. A. 

Annotation Refd. Briton Ferry Steel Co., Ltd. v. Barry, 
[1988] 4 All E. R. 429. 

210n. Merger.}— Applt. co. until 1934 

was mainly concerned with the manufacture 
of steel bars, A the conversion of these bars 
into blackplate A tinplate was carried out by 
subsidiary cos. The whole share capital of 
these subsidiary cos. was owned by applt. co. 
Another subsidiary co. earned through the 
sale to buyers of plates of the plates naanu- 
factured by the subsidiary cos. In 1934, 
Hie subsidiary manufacturing cos. were 
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wound up, the whole of their undertakings 
being transferred to applt. co., A thereafter 
applt. co. sold plates through the selling co. 
as before. A£plt. co. was then assessed in 
respect of a new trade under Sched. D, 
Cases I. A II., r. 11 (2). It was contended 
that, as applt. co., through the selling 
subsidiary co., was possessed of, A controlled, 
the means of outlet of the production of the 
subsidiary co., there was no goodwill or trade 
connections to which applt. co. could suc- 
ceed : — Held : applt. co. had succeeded to 
the trade of the subsidiary cos., A the assess- 
ment was rightly made. — Briton Ferry 
Steel Co., Ltd. v. Barry, [1938] 4 All E. R. 
429 ; 83 Sol. Jo. 56 ; Affd. [1989] 4 All E. R. 
541,0. A. 

Add* Annotations : — Consd, Reynolds, Sons 
A Co. v. Ogston (1930), 16 Tax Caa. 601. 
Dlstd. Laycock v. Freeman, Hardy A Willis, 
Ltd., [1938] 2 K. B. 1. Consd. United Steel 
Companies, Ltd. v. (Millington, [1939] 1 
K. B. 644. Refd. Sbipstone (James) A 
Sons, Ltd. ik Morris (1929), 114 Tax Oas. 413; 
Wild v . Madame Tuwsaud’s (1920), Ltd. 
(1932), 17 Tax. Cas. 127. 

For existing para. A citation, read : — 

A co. was incorporated in Jan. 1920, to 
take over the assets A business of a former 
cotton spinning co. The old co. had been 
very prosperous, its profits for the years 1912 
to 1917 inclusive having averaged nearly 
£7,000 a year. For the three years 1918 to 
1920 inclusive the average was about £22,000. 
The undertaking of the new co. proved un- 
successful, & for the year ending Feb. 26, 
1921, it made a loss of £11,268. The co. 
having been assessed to income tax in respect 
of that year in the sum of £10,459, being 
£22,000 the average of the preceding three 
years lesR £6,000 depreciation, appealed, 
A contended that it was entitled to relief 
under the r. 11 of the rules applicable to 
Cases I. and II. of Sched. D. It appeared 
that in the latter half of 1919 A the first half 
of 1920 there was an extraordinary boom in 
the cotton trade A in trade generally in the 
United Kingdom, but this was followed, as 
the colors, found, by a depression in the 
cotton trade since Jan. 1920, which was 
extraordinary A abnormal, A did not arise 
merely from the ordinary fluctuations in 
business the corars. further found that the 
profits A gains of the co.’s business had fallen 
short since that date from some specific 
cause (the depression) within the meaning 
of r. 11:— Held: (1) the findings of the 
comrs. justified them in giving special relief 
provided by r. 11, inasmuch as the co. had 
fulfilled requirements of both limbs of the 
rule, namely, it had shown that it had suc- 
ceeded to & business previously carried on, 
& had established by evidence, which was 
accepted by the comrs., that the depression 
was abnormal; (2) an ordinary ; fluctuation 
in trade iB not a “ specific cause within the 
meaning of r. 11, but an abnormal & extra- 
ordinary depression if accepted A so found 
by the comrs. may be so. 

Per Scrutton, L.J. : ‘‘ Specific cause ” in 
r. 11 in itself means a precisely Btafced 
definite cause as distinguished from a mere 
statement “ I have lost profits, because J 
have made less money/’ or words to that 
effect, — Elliott v. Duchess Mill, Ltd., 
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[1927] 1 K. B. 182 ; 95 L. J. K. B. 963 ; 136 
L. T. 61; 42 T. L. R. 707 ; 70 Sol. Jo. 891 ; 
11 Tax Oas. 60, 0. A. 

Annotation s : — As to (2) Overd. Kneeahaw v. Olay Sc Hors- 
fall, [1929] 1 K. B. 285. Consd. Fiat (England), Ltd. v. 
Williams (1932), 17 Tax Oas. 105. Generally t Reid. 
Borthwiok v. Nolder (1927), 11 Tax Cas. 261. 

212a. .] — Held : in order to establish 

that there has been a falling short of the 
profits or gains of a trade within the exception 
to r. 11 of the Rules applicable to Oases I. 
& II. of Sched. D., it has only to be shown 
that the profits or gains in the year of assess- 
ment have fallen short from some specific 

9 cause, & not that the aggregate profits or 
gains since the change have so fallen short ; 
& if the profits or gains in the year of assess- 
ment are found to have fallen short from some 
specific cause, income tax is computed on the 
actual profits or gains of that year instead of 
on the average or the three preceding years. — 
Kneeshaw v . Clay & Horsfall, [1929] 
1 K. B. 285 ; 98 L. J. K. B. 325 ; 140 L. T. 
188 ; 72 Sol, Jo. 809 ; 14 Tax Cas. 295, 0. A. 

Annotation : — Refd. I. R. Comrs. v. Anderson, Frew & Co. 
v . I. R. Comrs. (1931), 16 Tax Caa. 355. 

214a. Cessation of abnormally favourable 

conditions of preceding year.] — The taxpayers 
in these cases succeeded to businesses early 
in* 1927 & were assessed to income tax, 
* Sched. D., for 1927-28 on the profits of the 
respective businesses f r the year ended 
Dec. 31, 1926. In each case the coal strike 
of 1926 has enabled large profits to be made 
during that year & the cessation of the 
conditions which had obtained during the 
strike was alleged as a “ specific cause ” in 
support of a claim under r. 11 for 1927-28 : — 
Held : the cause alleged was a “ specific 


cause ” within r. 11. — Inland Revenue 
Combs, v. Anderson (A. & G.), Frew 
(Alexander) & Co., Ltd. v.. Inland 
Revenue Comrs. (1931), 48 T. L. R. 
120 ; 16 Tax Cas. 355, H. L. 

Annotation : — Refd. Flat (England), Ltd. v. Williams (1932), 
17 Tax Oas. 105. 

I 214b. Competition.] — Up to Oct. 31, 1924, 

two English cos. acted, under an agreement, 
as the exclusive agents, in England, of an 
Italian motor car manufacturing co. Applt. 
co. was incorporated on Nov. 6, 1924, & 
became the exclusive agent of the Italian 
co., taking over the businesses of the two 
previous agent-cos. in circumstances which 
were held by the General Comrs. to con- 
stitute a succession within the meaning of 
r. 11 of the Rules applicable to Cases I. & 
II. of Sched. D. The actual profits of 
applt. co. for the period from Nov. 6, 1924, 
to Apr. 5, 1925, & for the years ended Apr. 5, 
1926, & Apr. 5, 1927, fell short of the com- 
bined average profits of the previous cos. 
& applt. co. contented, on appeal, that it 
was entitled to relief under r. 11. The 
specific causes alleged were (a) the re-imposi- 
tion by Finance Act, 1925, of import duties 
upon motor cars & accessories, & ( b ) abnormal 
trade competition during the period from 
Nov. 6, 1924, to Apr. 5, 1927, arising from 
the adoption by British car manufacturers 
of mass production methods. * The General 
Comrs. found that the cause of the falling 
short of applt. co.’s profits was competition 
in the motor car industry & held that that 
competition was not a specific cause within 
r. 11 : — Held: the General Comrs.* decision 
was not wrong in law. — Fiat (England), 
Ltd. v. Williams (1932), 17 Tax Cas. 105. 


PART V. SECT. 2, SUB-SECT. 5.— B. 

1. Add . citation , sub novn. Watson 
Bros. v. Lothian, 4 Tax Cos. 441. — 
SCOT. 

213 ii. .] — A firm of manu- 
facturing oonfoctioners, in which 
chants of partnership had taken place, 
claimed that a falling short of profits 
was due to two specific causes, (1) an 
increase in the price of sugar duo to 
interference with the Cuban supplies 
by the American Govt., the formation 
or a speculative ring in New York, & 
curtailment of European supplies 
owing to the French occupation of the 
Ruhr, & (2) an increase In bad debts 
caused by the failure of inexperienced 
venturers in tho confectionery trade : — 
Held: (1) the expression “ speciflo 
cause " denoted au exceptional circum- 
stance, which could be clearly identi- 
fied, 8c to which tho shortage or profits 
could substantially be attributed ; 
(2) the causes of the falling off of profits 
alleged were not " speciflo causes.*’ — 
Stewart & Young v. Inland Revenue 
Combs., [19261 S. C. 883 : 11 Tax Oas 
123. — SOOT. 

PART V. SECT. 2. SUB-SECT. 7.— A. 

o 1. Farm land — Expenses oj 

fencing.] — A farmer is entitled to 
deduce under Land & Inoome Tax 
Amendment Act, 1924, s. 31, expendi- 
ture for the purchase & erection of 
vermin proof fencing. — Lindsay v. 
Taxation Comb. (1927), 30 W. A. L. R. 
24.— AUS. 

o H. Annuity.} — The payment 

of an annuity payable by a taxpayer & 
charged upon his land on which he 
oarries on his business as a past oral! st 
is not money “ wholly fit exclusively 
laid out or exponded for the purposes 
of his trade.” within Inoome Tax Act, 
1915, a. 19 (2) ( o ) (Viet.), fit, therefore. 


may not be deducted from his gross 
income. — Calvert v. Victoria Taxes 
Comr. (1927), 40 C. L. R. 142.— AUS. 

o iii. Donations to public , social , 

charitable & ecclesiastical institutions.] 
— Held : donations mado to public, 
social, charitable & ecclesiastical institu- 
tions, at the request of friends of such 
institutions, as well as amounts paid 
in the office to casual visitors for 
tickets to performances, lotteries, etc., 
under an alleged commercial practice, 
with the object of benefiting applt. 's 
business, & not for charitable pur- 
poses, are not disbursements or 
expenses ” wholly, exclusively Sc 
necessarily laid out or expended for 
tho purposes of earning the income,” 
& cannot be deducted from the profits 
& gains of tho co. In arriving at its 
taxable income. — O’Reilly & Be- 
langer, Ltd. v. Minister op National 
Revenue, [1928J Exch. C. R. 61. — 
CAN. 

o iv. Loan to experimental com - 

pany. ] — A firm of law agents from time 
to time made advances to one of their 
clients, an experimental limited co. 
which had been formed to manufacture 
a new metal alloy. It was intended, 
after the business had been established, 
to promote a large public co., & the 
firm anticipated considerable legal 
work in this connection. The advances 
were not made by the firm as factors 
for the co. The oo. having failed, the 
loans became Irrecoverable, fit the firm 
claimed to deduct the loss thus incurred 
In arriving at the profits of their pro- 
fession for income tax purposes ; — 
Held : the advanoes were not money 
” wholly & exclusively laid out for 
purposes ” of business 6c the deduction 
of them was inadmissible. — Inland 
Revenue Comrs, v. A. fit B., [1929] 
S. O. (H. L.) 76.— SCOT. 

o v. Cost of reconstruction of 

3R 


shop. }— Hyam v. Inland Revenue 
Comrs., [1929] S. C. (Ct. of Sees.) 384 — 
SCOT. 

o vi. Expenses of winter grazing 

of sheep.] — Inland Revenue Comrs. 
v. Marshall & Mitchell, [1929] S. C. 
Ct. of Sess.) 136.— SCOT. 

o vii. Directors* fees .] — Although 

the amount of remuneration paid 
by a co. Incorporated in New Zea- 
land is that fixed by a resolution at a 
neral meeting, in accordance with 
e arts, of assocn., the Comr. of Taxes 
in assessing the co. to income tax under 
Land & Income Tax Act, 1923, can 
inquire whether the amount was an 
expenditure " exclusively incurred in 
the production of the assessable in- 
come,” so as to be a permissible deduc- 
tion under sect. 80 (2) of the Act ; the 
grounds upon which a deduction of tho 
amount so fixed oan be challenged are 
not confined to the payment being 
wholly or in part not remuneration for 
the directors* services. Where a de- 
duction of an amount so fixed has been 
disallowed in part, & the evidence is not 
confined to proof of the resolution & 
payment thereunder, the question is 
whether the co. fully satisfied the onus 
under sects. 14 fit 25 of showing that the 
assessment Is exoessive : in the present 
case that onus was not discharged. — 
Anpro. Ltd. v. Taxes Comr., ri 932 1 A. C. 
683 ; 101 L. J. P. 0. 177 ; 148 L. T. 22, 
P. O.— N.Z. 

sa. Rent — Premises sub-let.] — Heap, 
co. leased premises at an annual rent 
for a period of ten years from June, 
1927 (with a break in the oo.’s favour 
at the end of five years). Sc occupied 
them for the purposes of its business 
until Nov. 30, 1929, at whioh date it 
oeased to carry on any part of its busi- 
ness there. Portions of the premises 
were thereafter sub-let by the co. until 
June, 1932, when the lease was termln- 
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217. Add . Annotation : — Refd. Simpson v. Grange 
Trust, Ltd., [1935] 19 Tax. Cas.231. 

217a. Advances made to company by com- 

pany’s solicitors.] — A firm of writers to the 
signet advanced money from time to time 
without security & without any written 
acknowledgment to a limited co. for which 
they had acted as law agents since its 
inception. The co. failed, & the advances 
were irrecoverable. On an appeal to the 
General Comrs. from an assessment to income 
tax under Sched. D. the firm claimed that the 
amount of the advances was a permissible 
deduction in ascertaining their profits & 
gains as writers to the signet : — Held : the 
loss was not a permissible deduction, as it 
did not represent moneys wholly & exclusively 
laid out or expended for the purposes of the 
firm’s profession within r. 3 of the rules 
applicable to Cases I. & II. — Hagart & 
Burn- Murdoch v. Inland Revenue Comrs., 
[1929] A. C. 386 ; 98 L. J. P. C. 113 ; 1 11 
L. T. 97 ; 45 T. L. R. 338 ; sub nom. Inland 
Revenue Cowers, v. Hagart & Burn- 
Murdooh, 14 Tax Cas. 433, H. L. 


217b. Rent — Proviso for abatement If profits 

insufficient.] — Resp. co. was assessed to 
income tax for the years 1923-24 & 1924-25 
under Sched. p. of 1918 Act. in respect of its 
profits in the respective sums of £800,000. 
less £450,000 wear & tear of plant <fc machinery 
& £800,000, less £360,000 for wear <te tear. The 
co. claimed that as it had paid in 1922 & 1923 
two sums of £630,000 & £960,000 respectively 
under a lease dated Dec. 29, 1921, those sums 
ought to be allowed as deductions from the 
profits in the years of assessment. The co., 
under the terms of that lease, was in posses- 
sion of a very large number of properties in 
different parts of the world used by it for the 
purposes of its trade <fc for which under the 
lease it had to pay £960,000 a year. The 
document of Dec. 29, 1921, was in the form 
of a strict lease, but contained a proviso that 
if the profits of the business of the co. after 
providing for the rent therein reserved, 
should be insufficient to enable the co. to 
pay interest on debenture stock & specific 
mtges., the dividend on preference shares, 
& a dividend of 10 per cent, on ordinary 
shares, then the rent should be abated to the 


ated under the right contained in the 
lease. The co. claimed a deduction In 
computing its profits assessable to 
income tax for the year 1931-32 of an 
amount representing the difference 
between the rent paid by it under the 
lease & the rents received by it from 
the sub-tenants. The Gendfral Comrs., 
on appeal, allowed the deduction : — 
Held : the co. was entitled to the deduc- 
tion. — Inland Revenue Comrs. v. 
Falkirk Iron Co., Ltd., [1933] S. C. 
540; 17 Tax Cas. 625.— SCOT. 

1. Add. Citations : — sub nom. Wylie v. 
Eocott, 50 So. L. R. 20 ; 0 Tax Cas. 
128. 

sc. Duplicand payalde for school play- 
ing fields.] — Rosp. co. was assessed 
under Sched. D. in respect of profits 
which it derived from carrying on 
business as proprietors of a school. 
The properties in which the school was 
carried on were owned by the co., & 
consisted (inter alia) of playing fields 
which, together with other lands owned 
by the oo., were subioct to an annual 
feu-duty payable to the superiors of tho 
ground. The feu charter provided 
that, in addition to the annual feu- 
duty, a dupllcand of feu -duty over the 
ground was payable by the oo. at 
intervals of twenty -ono years. The 
proportion of the feu-duty allocated to 
the playing fields amounted to 
£280 4s., & the co. claimed to deduct 
as a trading expense a payment of 
£560 8«„ representing the corresponding 
dupllcand which under tho terms of tho 
feu charter it had made to the ground 
superiors on Fob. 28, 1917: — Held: 
the payment of the dupllcand was 
made by the co. as a condition of the 
ownership of land & not as an expense 
of carrying on its business, & the pay- 
ment in question was therefore not 
admissible as a deduction in arriving 
at the profits of the co, for the purpose 
of assessment under Case I. of Sched. 
D. — Dow v. Merchiston Castle 
School, Ltd., 11921] 8. C. 853 ; 8 
Tax Cas. 149.— SCOT. 

sd. Construction of foreign railway-— 
Payments under Convention. ]— Applt. 
oo. was incorporated in the U.K. in 
1809 with a registered office In Lcmdon, 
8c un de r a convention with the Frenoh 
Colonial Govt, constructed a railway 
in the French colony of P., making 
junction at the frontier of British 
India with the S. I. railway. By the 
convention applt. co. was to pay to tne 
French Colonial Govt, half its net 
profits calculated as therein provided, 
in 1879 applt. co. entered into a work- 


ing agreement with tho S. I. Ry. Co. 
whereby that co. was to work tho P. 
railway as an integral part of Its own 
line, & out of the receipts mako oortain 
payments to applt. co. in India in 
rupees. For each of tho financial years 
1925-26 & 1926-27 the S. I. Co. paid 
sums due under tho agreement to their 
agent at T., who was also agent for 
applt. co. for certain purposes. Under 
Instructions from applt. co. he cal- 
culated & ,'aid to the French Colonial 
Govt, tho hums duo undor tho con- 
vention, & re* titled the balance to 
applt. co. in London by a bank draft 
payable thore : — Ilcid : tho sums paid 
by the S. I. Ry. Oo. had been “ re- 
ceived ” in British India, namoly, at 
T. by applt. co. within Indian Income 
Tax Act, 1922, s. 4 (1), & constituted 
the profits He gains of a “ business " 
carried on by them within sect. 2 (4) 
& sect. 6 (iv) of tho Act. so os to ronder 
them chargeable to tax in respect 
thereof ; further, applt. co. was not 
entitled to deduct the payments mado 
under the convention as being expendi- 
ture “ incurred solely for the purpose 
of earning such profits or gains ** 
within sect. 10 (2) (ix) of the Act ; it 
was unnecessary to decide whether tho 
profits accrued or arose in British 
India, or were deemed to do so, or 
whether the business was carried on 
In British India.— -P ondicherry Ry. 
Co., Ltd. v. Income Tax Comrs. (1931), 
58 L. R. lnd. App. 239.— IND. 

sf. Dealer in trading stamps — Value 
of unredeemed stamps.) - Applts. carried 
on business as dealers in trading 
stamps. The stamps were sold at a 
fixed rate to retail shopkeepers who 
distributed them to their customers 
with goods purchased. The customers 
were invited to collect, the stamps in 
booklets & exchange or “ redeem M 
them at any time for “ gifts " offered 
by applts. by reference to the number 
or completed booklets presented for 
redemption. Applts. contended 
on appeal against assessments to 
income tax made upon them under 
Sched. D., that their profits in respect 
of stamps could only be ascertained on 
the exchange of the stamps for gifts, 

& that the value, i.e., the sale price, of 
all unredeemed stamps was properly 
treated as a liability 6c carried to 
reserve 6c should not be taken into 
account In computing their profits. 
The General Comrs. rejected applts/ 
contentions 8c disallowed a part of the 
reserve, which they considered to be 
excessive : — Held : the whole of the 
sale price of the unredeemed stamps 

39 


could not properly be excludod in 
computing applts/ profits for income 
tax purposes, & while some reserve 
for unredeemed stamps was necessary, 
the amount to be allowod wob a 
question of fact which the General 
CoinrB. wore entitled to doterniine on 
the evidence before them. — Co wen 
(13. D.) (Trad i no ah Ideal Trading 
Stamp Co.) tic Co wen's Ideal Trading 
Stamp Co. (Glasgow), Ltd. v tnland 
Revenue Combs. (1934), )9 Tax Cos. 
155.- SCOT. 

sa. Payment to company in order to 
acquire operation <£• control . ] — Applt. co. 
carried on in India the business of 
communication by wireless & another 
co. carried on the business 8c under- 
taking in Tndia of communication by 
cablo. By an agreement entered into 
in Fob. 1932 by tho two cos., the 
future operation & control of both 
businesses were to bo conducted until 
Doc. 1944 by appit. co. As considera- 
tion applt. co. was to pay to tho other 
co. (a) £90,009 payable by four equal 
quarterly payments in each year, 6c 
(b) one-half of the not profits of applt. 
co. for each of its financial years, pay- 
able as to 80 per cent, by such pay- 
ments on account from time to time 
as tho directors of applt. co. should 
consider justifiable, & as to the balance 
within 11 days after applt. co/s 
accounts should have boon adopted 
by the shareholders at th' lr annual 
general meeting. “ Not profits ” 
meant the profits for each year re- 
maining after deducting from the gross 
revenue of appit. co. all ordinary 
expenses properly chargeable to 
revenue & depreciation, but before 
maldng any allowance for income tax 
& before placing any sum to reserve : — 
Held : tho half share of the not profits 
payable undor the agreement was not 
a proper deduction to be allowed in 
computing the profits of applt. co. 
for the purposes of income tax 8c super 
tax under the Indian Income Tax Act, 
1922. -Indian Radio 6c Cable Com- 
munications Co., Ltd. v. Income 
Tax Comr., Bomba v Presidency 8c 
Aden, [1937J 3 Ail E. K. 709. — 
IND. 

sd. Personal corporation — Deduction 
from income - Mining company. ] — Wil- 
son v. Minister op National 
Revenue, [1938J Ex. C. R. 246 ; 
[1939J i I». L. R. 078.— CAN. 

sf . Breeding farm & racing 

stable.] — Hatch v. minister of 
National Revenue, {1938J Kx. C. R. 
208 ; 4 D. L. R. 658.— CAN. 
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extent of the deficiency ascertained. The 
comrs held that the payments of £630,000 
& £960,000 were not payments antecedent 
to or necessary to earn profits, hut contingent 
payments dependent on & payable only out 
of profits earned & were not allowable 
deductions from profits assessable to income 
tax : — Held : the real substance of the 
transaction was that in the events specified 
there should be a rebate of the rent, & what- 
ever was the rent after the application of that 
rebate was still to be paid and it still remained 
an expense necessarily incurred in earning 
the trading profits of the co. — Adamson v. 
Union Cold Storage Co., Ltd. (1931), 
146 L. T. 172 ; sub norru . Union Cold 
Storage Co., Ltd. v. Adamson, 16 Tax Cas. 
293, H. L. 

Annotations : — Comd. British Sugar Manufacturers, Ltd. v. 
Harris, [1938] 2 K. B. 220. Reid. Indian Radio & Cable 
Communications Co. v. Income Tax Comr., Bombay 
Presidency & Aden, [1937] 3 All E. R. 709. 

217c. Control of buildings essential to 

trade — Difference between rent & rent paid 
by sub-tenants.] — To enable applt. co. to 
distribute its newspapers quickly unimpeded 
transport was essential in the street in which ' 
its printing works were situated. Applt. co.‘ 
accordingly acquired certain property op- 
osite its printing works £ erected a 
uilding thereon. The building was then 
• sold to a subsidiary co. at its cost price, & 
applt. co. took a lease of the whole building. 
Applt. oo. used part of the ground floor, the 
basement, while unlet, & the front of the 
building, & the remainder it sublet or en- 
deavoured to sublet. Applt. co. sought to 
deduct as an expense wholly & exclusively 
laid out for the purposes of its trade within 
Sched. D., Cases I. & II., r. 3 (a), the difference 
between the rent which it paid for the build- 
ings & the rents which it received from sub- 
tenants : — Held : as the control of the build- 
ing was essential for the purposes of applt. 
eo.’s trade, applt. co. was entitled to make the 
deduction claimed. — Allied Newspapers, 
Ltd. v. Hindbley, [1937] 2 All E. R. 663 ; 81 
Sol. Jo. 569 ; affd. [1937] 4 All E. R. 677, C. A. 

217d. Value of tailings bought for extraction 

of gold.] — A co. which was formed for the 
purpose acquired the right to take away & 
retreat very large dumps of residual deposits 
resulting from the working of a gold mine & 
called ‘ * tailings. ’ * These tailings were known 
to contain a certain amount of gold, & by a 
new process of treatment some of this gold 
was recovered & sold : — Held : as the tailings 
were raw material already won & gotten, 
the amount expended in acquiring them was 
in the nature of an expenditure on the raw 
material of the co.’s trade, & therefore that 
for the purpose of assessing the co.’s profits 
or gains the cost of the tailings treated during 
the period of assessment was a proper 
deduction from the proceeds realised by the 
sale of the gold extracted. — Golden Horse 
Shoe (New), Ltd. v. Thdrgood, [1934] 1 
K. B. 648 ; 103 L. J. K. B. 619; 150 L. T. 
427 ; 18 Tax Cas. 280, 0. A. 

Annotations : — Reid. Van den Berghs, Ltd. e. Clark (1930), 19 
Tax Cas. 390 ; Lowry v. Consolidated. African Selection 
Trust, Ltd.. [1938] 4 All K. R. 689. 

2i7e. Payments In compromise of action.] — 

B. was a director, & in de facto control, of 
two cos., one of which was largely indebted 
to the other. T., who was a director of the 
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debtor co., brought an action against both 
cos. & oertain of the directors, including B. 
T. sued op behalf of himself & the share- 
holders in the debtor oo., &, in so far as he so 
sued, claimed relief on behalf of the debtor 
co. He also claimed certain relief as an 
individual. Had T. been successful, the 
whole L . trading account & the debentures 
issued by the debtor co. would have been 
exposed to attack. B. & two other directors 
of the creditor co. then complained that T. 
had made defamatory statements about them- 
selves, & issued a writ claiming damages for 
slander. The whole matter was settled 
by a deed of compromise. B. insisted upon 
receiving £7,500 in consideration of his with- 
drawing his claim for damages for slander, & 
refused to execute the deed of compromise 
unless that sum was paid to him. The 
directors of the creditor co., B. having 
withdrawn from their meeting, considered 
that it was in the interest of the co. that 
the compromise should be effected. Under 
the deed of compromise the creditor co. paid 
this sum of £7,500 to B., & £62 10s. to T. 
in respect of his costs of the action against 
the cos. These sums & £53 10s., the creditor 
co.’s costs of the preparation of the deed of 
compromise, the creditor co. sought to deduct 
against their profits as money wholly <fc 
exclusively laid out or expended for the pur- 
pose of their trade : — Held : these sums 
were a proper deduction against profits. — 

- Scammell & Nephew, Ltd. v. Bowles, 
[1939] 1 All E. R. 337 ; 83 Sol. Jo. 212, C. A. 

217f. Excess profits duty — Holding company & 
subsiduary company.] — The whole of the 
share capital of reap. co. was held by another 
co., which accordingly was assessed to & paid 
excess profits duty on the profits of the two 
cos. as though the subsidiary co. were a 
branch of the main co. In the computation 
of the main co.’s income tax liabilities on the 
three years’ average basis, allowance for 
excess profits duty paid was made in the 
same manner as a deduction would be allowed 
for an ordinary outgoing in the course of trade. 
The main co. went into voluntary liquida- 
tion in 1918, liability to income tax ceasing 
before Apr. 6, 1918. In consequence of the 
operation of the average basis for income tax, 
the main co. had received effective benefit in 
respect of a part only of the excess profits 
duty paid. Resp. co. claimed deductions in 
the computation of its income tax liabilities 
for subsequent years in respect of the excess 
profits duty paid, for which allowance had 
not effectively been given to the main co., 
in so far as such duty was attributable to its 
own profits. The General Comrs. on appeal 
allowed the claim & the Crown appealed : — 
Held : the co. was not entitled to any 
deduction. — Ogston v. Reynolds, Sons & 
Co., Ltd., Reynolds, Sons <fe Co., Ltd. v. 
Ogston (1930), 15 Tax Cas. 501, C. A. 

Annotation : — ConBd. Wild v. Madame Tuasaud's (1926), 
Ltd. (1932), 17 Tax Oas, 127. 

220a. Quarry — Railway freights — Rebates — 
Whether capital repayments or discounts.] — 
Resp. oo. purchased in Oct. 1924, certain 
quarries formerly owned & worked by a 
private firm, <fc, by arrangement with the 
parties concerned, took over, their pre- 
decessors’ rights & obligations under certain 
agreements made in 1921 & 1924 between the 
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predecessors & a railway co. The agree- 
ments in. question provided for the construc- 
tion of siding accommodation at the quarries. 
The cost of construction was home by the 
firm, & the railway co. agreed to allow to 
the firm at half-yearly intervals, as from 
Sept. 30, 1924, sums equal tp 10 per cent, of 
the railway co.’s share of the receipts ip 
respect of traffic conveyed to or from the 
sidmg, until the expiration of ten years from 
Sept. 80, 1924, or until the total amounts 
allowed to the firm should be equal to 
specified amoimts expended by the firm in 
connection with the siding construction. 
Resp. co. received from the railway co. 
in the years 1927 & 1928 allowances cal- 
culated by reference to the terms of the 
agreement. The co. claimed that these 
allowances were repayments of capital sums 
expended & that the railway charges, before 
deduction of these allowances, were business 
expenses & admissible deductions in com- 
puting its profits for income tax purposes : — 
Held : in computing its profits for income tax 
purposes the co. was entitled to deduct only 
the difference between the railway traffic 
charges & the allowances granted in respect 
of those charges. — Westcombe v. Hadnock 
Quarries, Ltd. (1931), 16 Tax Cas. 137. 

Annotation : — Consd. Leggo v. Flettona, Ltd,, [1939] 3 
All E. R. 220. 

222a. Company — Payment to director as Induce- 
ment to retir^.] — Held : a payment by a co. 
to a director in order to induce him to retire, 
in circumstances in which the other directors 
had come to the conclusion that it was 
essential in the interests of the co. that he 
should retire, was a business expense de- 
ductible from the co.’s profits for purposes 
of income tax. — Mitchell v . Noble (B. W.), 
Ltd., [1927] 1 K. B. 719 ; 96 L. J. K. B. 484 ; 
137 L. T. 33; 43 T. L. R. 245; 71 Sol. Jo. 
175 ; sub nom. Noble (B. W.), Ltd. v. 
Mitchell, Mitchell v. Noble (B. W.), Ltd., 
11 Tax Cas. 372, C. A. 

Annotations : — Difltd. Overy v. Ashford, Dunn & Co. (1933), 
49 T. L. R. 230. Consd. Collins v. Adamson & Co., [1938] 
I K. B. 477. Reid. Morloy v. Lawford (1928), 44 T. L. R. 
716; Anglo-Peraian Oil Co. v. Dale (1931), 47 T. L. R. 
487 ; Investment Trust Corpn., Ltd. v. Singapore Traction 
Co., [1935] Ch. 6 lf» ; Bassett Enterprise, Ltd, v. Petty 
(1938), 21 Tax Cas. 730 ; Soamifcell & Nephew, Ltd., 
[1939] 1 All E. R. 337 ; Union Cold Storage Co. v. Ellerker, 
[1938] 4 All E. R. 692. 

222b. Payment to director as compensation 

for loss of office.] — The directors & sole share- 
holders of resp. co. sold all their shares, 
including their qualification shares, to a pur- 
chasing co. under the terms of an agreement 
which provided ( inter alia) that a balance- 
sheet & profit & loss account should be taken 
a* at the date of sale. In pursuance of this 
agreement a profit & loss account was taken 
which showed an amount of £5,928 standing 
as a profit. By a resolution of reap. co. it 
was resolved that that sum Bhould be paid 
to the retiring directors, as to £2,928 thereof 
as u remuneration ” & as to £3,000 as 
“ compensation for loss of office,” & these 
sums were duly paid ; — Held : resp. co. were 
$ot entitled to deduct the sum of £3,000 
from their assessment under Sched. D as 
41 money laid out or expended for the pur- 
poses of the trade ” within r. 3 of the Rules 
to Oases I. & II., of Seized, D. — Overy v. 
Ashford, Punk Co., Ltd. (1933), 49 
$JLR, 2$0 ; IT Tax Oas. 497. 


223. Add. Annotation: — FoUd. Thomas Merthyr 
Colliery Oo. v, Pavia (1932), 48 T. L. R. 638. 

223a. .] — Applfcs., a colliery co., were, 

subscribing mehabers of a coal-owners’ assocn. 
which had been formed ( inter alia ) to in-, 
demnify its members against deficiency & 
stoppage of output by reason of strikes. 
Part of these contributions was applied by the 
association as a contribution to the Concilia- 
tion Board, & pa^t was contributed to the 
funds of the Mining Association of Great 
Britain, which in some matters looked after 
the interests of coal-owners. Applts. claimed 
that their subscriptions to the twsocn, were 
proper deductions in arriving at their 
profits ; — Held : applts. were not entitled 
to deduct that part of their subscriptions 
which was applied towards an indemnity 
against loss of output by reason of strikes & 
to the funds of the Mining Assocn,, but they 
were entitled to deduct the part which was 
applied as a contribution to the Conciliation 
Board. — Thomas Merthyr Colliery Co., 
Ltd. v. Davis, [1933] 1 K. B. 349; 102 
L. J. K. B. 25 ; 148 L. T. 32 ; 48 T. L. R. 
633 ; 17 Tax Cas. 519, C. A. 

223b. Shares Issued to employees at par— Difference 
between par value & market value.] — A co. 

issued to its employees shares at par, when 
their market value was at a premium : — 
Held : the co. had incurred an expense to 
the extent of the difference between the par 
value & the market value of the shares, & 
the amount of that difference should bo 
allowed as a deduction from the co.’s profits 
for the purposo of assessment to income 
tax. — Consolidated African Selection 
Trust v. Inland Revenue Comas. (1939), 
108 L. J. K. B. 374, C. A. 

223c. Payment for cancellation of service agree- 
ments.] — Applt. co. was controlled by near 
relatives of the original proprietor of its 
business, many of whom had agreements 
for employment with the co. at wages in 
excess of market rates. In Mar. 1934, the 
co. had appointed a chartered accountant 
as general manager for ten years at a sub- 
stantial salary. In June, 1935, an action 
commenced in the High Ct. to restrain one 
group of the family from carrying into effect 
an agreement to sell their interest in the co. 
to a prospective purchaser was settled on 
terms that (a) the agreement should he 
carried out, (6) the other group of tl e family 
should sell their shares to the same purchaser, 

(c) the general manager should release tho 
co. from any claim under his service agree- 
ment on payment of £3,000 free of tax, & 

(d) each member of the family who held a 

service agreement should release tho co. 
therefrom on payment of £1,500. On appeal 
against an assessment to income tax under 
Sched. D the co. contended that the service 
agreements were onerous A that the payments 
made in respect of their cancellation should 
be allowed as deductions in computing its 
profits for income tax purposes. The Special 
Comrs. held that the cancellation of the 
service agreements was part of the share 
purchase transaction & that the expense 
incurred was not required in the co.’s interests 
but in the interests of the purchaser of the 
shares ; & they dismissed the appeal 

Held : the Special Comrs.’ decision was 
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correct, — Bassett Enterprise, Ltd. v. 
Petty <1938), 21 Tax Cas. 730. 

224. Add. Annotation : — Retd. Thomas Merthyr 
Colliery Co. v. Davis, [1933] 1 K. B. 349. 

224a* .] — Applt. co. was a member 

of the Cold Rolled Brass & Copper Assocn., 
an unincorporated body having as its objects 
the fixing of prices for goods manufactured 
by its members, & the provision of a common 
fund to be applied in the interests of its 
members. The common fund consisted of 
members’ entrance fees & monthly payments 
proportional to output tonnage, & in the 
event of the Association being wound up 
was distributable between the members in 
proportion to their contributions. In 1918 
the Ministry of Munitions had large surplus 
stocks of brass & copper & the Assocn. was 
specially authorised by its members to 
negotiate with the Ministry in regard to its 
disposal. As a result the Assocn. contracted 
to purchase the metal from the Ministry at 
fixed prices per ton, & this contract, & also 
the draft arrangement for the disposal of the 
metal to the Assocm’s members, were sub- 
sequently approved by the Assocn. in general 
meeting. By these arrangements members 
were given, firstly, an option of purchasing 
a quantity of the metal proportional to their 
monthly output, at prices scheduled by 
the Association varying according to quality 
& size, & secondly, an option to apply for 
any residue. The whole of the metal was 
thus disposed of by the Association at prices 
higher than those paid to the Ministry, & the 
14 profit ” was carried to the common fund. 
Applts. debited in their accounts the full 
cost of the metal purchased by them from 
the Assocn., & did not bring into the accounts 
their share in the 44 profit.” They were 
assessed to income tax under Case I. of 
Sched. D. on the basis that they were entitled 
to deduct only the net cost of the metal, 
i.e. the full cost less their share in the 
44 profit ” : — Held : applts. were able to 
share in the distribution of the metal only 
on payment of the prices scheduled by the 
Assocn. ; their share in the 44 profit ” was in 
proportion, not to the price paid, but to the 
quantity taken ; the profit carried to the 
common fund could not be regarded as the 
individual members’ profit; & in the cir- 
cumstances applts. were entitled to deduct 
as a business expense the price paid by them 
to the Assocn. — Clifford & Son, Ltd. t>. 
Puttiok, Clifford & Son, Ltd. v. Inland 
Revenue Comrs. (1928), 14 Tax Cas. 189. 

224b*' Subscription to guarantee fund of British 
Empire Exhibition.] —Applts., asphalters, 
subscribed to the guarantee fund of the 
British Empire Exhibition at Wembley, 
solely, as the General Conors, found, in the 
hope of obtaining preferential treatment in 
the allocation of contracts for asphalting work 
within the exhibition grounds. They did 
not in fact obtain any contract at all from the 
exhibition authorities. Having been called 
upon to pay a considerable part of the amount 
guaranteed they sought to deduct the sum 
so paid from their profits assessable to income 
tax as a trade expense. The General Comrs. 
held it was an allowable deduction : — Held : 
the question was one of fact, <fc, as there was 
evidence to support the finding of the General 
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Comrs., their decision must be affirmed.— 
Mobley v . Lawford & Co. (1928), 140 L. T. 
125 ; 45 T. L. R. 30 ; 72 Sol. Jo. 825 ; 14 
Tax Cas. 229, C. A. 

Annotations : — Distd. Hagart & Burn -Murdoch v. I. R. 
Comrs., [1929] A. C. 386. Ref cl Bourne & Hollingsworth 
v. Ogden (1929). 45 T. L. R. 222 : Golden Horse Shoe 
(New), Ltd. v . Thurgood, [1933] 1 K. B. 548. 

224c. Subscription to hospital — Where employee 
treated.] — Applts., who gave considerable 
subscriptions to a hospital at which their 
employees were frequently treated, claimed 
to deduct the amount of the subscriptions as 
a trade expense under r. 3 (a) of the rules 
applicable to Cases I. & II. of Sched. D. : — 
Held : the question whether the subscriptions 
were given with the view of obtaining a staff 
that would earn profits, or whether they were 
given merely because the staff had in fact 
been treated at the hospital, was a question 
of fact for the Special Comrs., & their decision 
must be affirmed. — B ourne & Hollings- 
worth, Ltd. v. Ogden (1929), 45 T. L. R. 
222 ; 73 Sol. Jo. 127 ; 14 Tax Cas. 349. 

224d. Percentage of net profits payable to another 
company for benefit of experience.] — By an 

agreement dated May 18, 1926, a co., which 
was carrying on business as manufacturers of 
beet sugar, agreed to pay to two bodies in each 
of four years for division between them as they 
mutually agreed 44 20 per cent, of the not 
profits of the co. iff consideration of their 
giving to the co. the full benefit of their 
technical & financial knowledge «fc experience 
& giving to the co. & its directors advice to 
the best of their ability respectively on all 
questions relating to manufacture & finance & 
disposal of the co.’s products ” : — Held : in 
ascertaining the profits or gains of the co. for 
any year assessable to income tax under 
Sched. D of 1918 Act, the sum payable to the 
two bodies under this agreement out of the 
earnings of the co. should be allowed as a 
deduction as being money wholly or 
exclusively laid out or expended for the 
purposes of the trade ” within rule 3 (a) of the 
Rules applicable to Cases I. & II. 

Semble : where an assessment has been 
made for purposes of income tax under 
Sched. D of 1918 Act, with full knowledge 
of the facte, & a certain deduction has been 
allowed in assessing the profits or gains, the 
mere fact that the Surveyor of Taxes after- 
wards changes his opinion as to the deduction 
having been properly allowed is not a ground 
for making an additional assessment under 
sect. 125 of 1918 Act. — British Sugar 
Manufacturers, Ltd. v. Harris, [1938] 2 

K. B. 220 ; [1938] 1 All E. R. 149 ; 107 

L. J. K. B* 472 ; 159 L. T. 365 ; 82 Sol. Jo. 
75 ; 21 Tax Cas. 528, C. A. 

225a* Annual payment for goodwill.]— Resp. co. 
acquired by assignment, in Jan.* 1928, the 
rights of the assignor under (a) an underlease 
by which he became lessee of premises used 
as a cinema hall, together with the use of 
fixtures, fittings & furniture at a yearly rent, 
& (b) a deed supplemental to the underlease, 
by which he was granted the goodwill of the 
cinema business carried on at these premises 
subject to a payment of £600 per annum . 
The deed, winch was to run concurrently 
with the underlease, i.e., for thirteen years, & 
was to cea re if the underlease was terminated, 
included an option for the purchase of the 
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head lease of the premises & the goodwill for 
£8,500. On appeal against assessments to 
income tax, Sched. D., for the years 1627-28, 
1028-29 & 1926-30, resp. co. claimed a 
deduction in computing its assessable profits 
in respect of the payment of £500 per annum 
under the deed. The Crown contended that the 
payment was a capital payment, or an annual 
payment the deduction of which was pro- 
hibited by rule 3 (1), Cases I. & II., Sched. D. 
Hie Special Comrs. decided that the payment 
was not payment of a capital sum or a dis- 
tribution of profits made by way of an annual 
payment but a necessary revenue expense of 
the co. : — Held : the payment under the deed 
was an admissible deduction in computing 
resp. co.’s liability. — Ogden v. Medway 
Cinemas, Ltd. (1934), 18 Tax Cas. 091. 

225b. Issue of shares to employees at par— 
Difference between par & market value.] — 

A co. issued 6,000 ordinary shares to its 
employees at par, the par value being 5s. 
The market value at the time was £2 3s. 9d. 
The employees were assessed to tax in respect 
of the difference batween the market value 
& the par value. It was contended that the 
difference between the par value & the market 
value of all the shares so issued was deductible 
against the profits of the co. as a revenue 
expense : — Held : the co. could deduct the 
difference between the par value <fc the 
market value as a revenue expense. — 
LowryJv. Consolidated African Selection 
Trust, Ltd., [1939] 1 All E. R. 353 ; 160 
L. T. 220 ; 56 T. L. R. 413 ; 83 Sol. J». 54, 
C. A. 


226a. Liability to bank on loans to meet acceptances 
— Subsequent compromise oi bank’s claim.] — 
Applt., who carried on business as an 
exporter of cloth, habitually financed his ship- 
ments by drawing bills on the buyer m 
Shanghai & borrowing from a bank in London 
on the security of the bills & shipping 
documents. In 1920 a buyer became unable 
to meet his acceptances, & applt. found himself 
responsible to the bank for a large sum. In 
computing his assessable profits for the year 
ended Mar. 31, 1921, he was allowed to deduct 
a sum of £22,410, being the estimated amount 
of the bank’s claim against him, but subse- 
quently he advanced certain contentions 
ag ains t the bank & eventually, at the end of 
1922, the bank accepted £8,000 in settlement 
of its c laim . Applt. objected to additional 
assessments made in order to bring into charge 
the difference between the £8,000 & the 
£22,410 previously allowed, contending that 
the sums advanced by the bank were a 
liability for the year ended Mar. 31, 1921, & 
that the subsequent reduction of the debt 
was imma terial in determining his liability 
for that or any later year : — Held : applt. s 
transactions with the bank constituted part 
of his business & that the loss incurred was 
a tr ading loss ; & the computations for the 
purposes of income tax must be reopened & 
adjusted by reference to the actual amount of 
this loss.— Bernhard v. Gahan, Bernhard 


v. Inland Revenue Combs. (1928), 13 Tax 
Cas. 728, 0. A. 

Annotation : — Raid. British Mexican Petroleum Oo. v. Jack- 
son, British Mexican Petroleum Oo. v. I. R. Oomrs. 
(1932), 16 Tax OaeTfilO. 

226b. Royalties — Deduction of commission & ex- 
penses of literary agents.]— Curtis Brown, 
Ltd. v. Jarvis ; Jarvis v, Curtis Brown, 
Ltd., No. 991, ante . 

226c. Legal costs — Income tax appeal.] — The resps. 
claimed as a deduction in computing their 
profits for income tax purposes the cost of 
employing solrs. & counsel in connection with 
an appeal to the Special Comrs. against 
assessments to income tax under Sched. D. 
in respect of their trading profits : — Held : 
the legal costs were not an admissible 
deduction.— Allen v. Farquharson Bros. 
& Co. (1932), 17 Tax Cas. 59. 

226d. Expenses of earning profits exempt from tax.] 

— Hughes v. Bank of New Zealand, No. 
189a, ante. 

227. Add. Annotations:— Consd. I. R. Comrs. v. 
Scottish Central Electric Power Co. (1931), 
145 L. T. 169. Consd. Hoare & Co., Ltd. v. 
Collyer (1932), 48 T. L. R. 256. Refd. Naval 
Colliery Co. (1897), Ltd. v. I. R. Comrs. 
(1928), 138 L. T. 593 ; Miller (Lady) v. I. R. 
Comrs. (1930), 16 Tax Cas. 25; Cadbury 
Bros., Ltd. v. Sinclair (1933), 149 L. T. 412; 
Reed v. Cattermole, [1936] 2 All E. R. 626 ; 

• Collyer v. Hoare & Co., Ltd., [1937] 3 All 
E. R. 491. 

228. Add. Annotation : — Refd. Cadbury Bros., 
Ltd. v. Sinclair (1933), 149 L. T. 412. 

328a. Deduction of owner’s rates.]— A co. 

owned & occupied for the purposes of their 
business certain lands & heritages which 
were 14 mills, factories or other similar 
premises ” within 1918 Act. The annual 
value of those mills & factories was £5,970, 
& the co. paid owner’s rates in respect of 
these premises to the amount of £1,752 
annually. Both in 1927 & 1928 the co. were, 
for the purposes of Sclied. A, allowed to 
deduct the sum of £1,752 paid by them in 
respect of owner’s rates from their assess- 
ment of £5,970, & in making their return for 
Sched. D they claimed to be allowed to 
deduct the £5,970 as the annual value of the 
premises & also the £1,752 as disbursement 
of money wholly & exclusively laid out or 
expended for the purposes of the + rade : — 
Held ; the owner’s rates payable by a trader 
who owns the premises in which he conducts 
his trade are not a permissible deduction in 
the computation of bis profits &> gains for the 
purpose of assessment under Sched. D, 
whether or not the premises are of the nature 
of “ mills, factories or other similar premises. ’ 
— Inland Revenue Oomrjs. v. Scottish 
Central Electric Power Co. (1981), 145 
L. T. 109 ; 15 Tax Cas. 701, H. L. 

Annotation /—Rdd. Hughee v. Bank of New Zealand, [1037 J 
1 K. B. 419. 

228b. Factory & dining hall assessed as one 

unit,] — A block of buildings, known as the 


PART V. SECT. 2, SUB-SECT. 7.— B. 

p 1. .1 — A oo. owned, 9c occupy 

for the purpose of its trade land & 
heritages, which were “ “fi 1 * ,**^£*2? 
or otter rimflar premiere,*' within 
Balm Applicable to Game L fc H., 

J.S. 


r. 5 (2):— Held: in estimating the 
profit# or gains of the co. for the 
purpose of assessment to income tax 
SnaerSohedule B, the whole annual 
value of its trading 
deducted. Sc not merely the amount 
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at which the premises were actually 
assessed for the purpose of collection 
of tax under Schedule JL — -Inlabtd 
Revenue Combs, v. Sootctbh Central 
Electric Power Oo., [100SJ 8. C. 2«0. 
—SOOT. 
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dining block, & cont aining dining-rooms, 
kitchens, dressing & changing rooms, etc., 
was erected by the applt. co. & connected 
with their factory by bridges & covered ways. 
The annual value of the whole of the pre- 
mises was assessed under Sched. A as one 
unit of assessment In computing the de- 
duction to be allowed to applt. co. from its 
trading profits in respect of the dining block 
as being a hereditament used for the purpose 
of the co.’s trade, the revenue authorities 
had treated the dining block as not being a 
mill or factory, or similar to a mill or factory, 

& therefore as not qualifying for the larger 
deduction allowed by the proviso to r. 5 (2) 
of Rules applicable to Cases I. & II. of 
Sched. D. On appeal by the co. : — Held : 
the factory, together with the dining block, 
must be treated as the unit of assessment, 

& there could be no splitting up or appor- 
tionment in respect of the dining block. 
The word “ premises ” in the proviso to 
r. 5 (2) means “ the assessable unit.” — Cad- 
bury Bros., Ltd. v. Sinclair, [1934] 2 
K. B. 389 ; 102 L. J. K. B. 408 ; 148 L. T. 
478 ; 49 T. L. R. 208 *, 77 Sol. Jo. 138 ;• 
18 Tax Cas. 157 ; revsd. on other grounds 
(1933), 149 L. T. 412, C. A. 

228c. Statutory exemption of lands from 

taxation.] — Lands at K. leased to applts. on 
• which they had erected a factory where they 
carried on their business were, by a statute 
of Car. 2, exempt at all times thereafter from 
the payment of all taxes whatsoever there- 
after to be imposed thereon, notwithstand- 
ing any statute law to the contrary. Having 
regard to the provisions of that statute no 
assessment had been made on the landB l 
under Sched. A, but a deduction equivalent 
to the annual value of such landB had been 
allowed in computing the profits of the 
business carried on thereon for the purposes 
of Sched. D. After the passing of Finance 
Act, 1926 (c. 22), amending the 1918 Act, 
the revenue authorities disallowed any such 
deduction : — Held : applts. were still entitled 
to make the deduction of the annual value 
of the lands from the computation of the 


profits of their business for the purposes 
of Sched. D, notwithstanding the amend- 
ments by Finance Act, 1926 (c. 22), made to 
1918 Act, as, if the privilege of making any 
such deduction were withdrawn, the sum 
on which the co. would have to pay tax 
would be larger, & thereby taxation would 
be imposed contrary to the express provisions 
of the statute of Oar. 2. Though the ct. 
allowed the appeal on that ground which, 
though raised before Finlay, J., had not 
been referred to in his judgment, the ct. 
refrained from expressing any opinion as to 
the correctness of the decision of Finlay, J., 
upon the points which formed the ground of 
his decision. — Cadbury Bros., Ltd. v. 
Sinclair, [1933] 103 L. J. K. B. 29 ; 149 L. 
T. 412 ; 18 Tax Cas. 157, C. A. 

Annotation : — Consd. Hughes v. Bank of New Zealand, [1937 1 
1 K. B. 419. 

229. Add. Annotations : — Consd. Fry v. Burma 
Corpn. (1929), 98 L. J. K. B. 693. Hpfd. 
I. R. Comrs. v. Scottish Central Electric 
Power Co. (1931), 145 L. T. 169 ; Cadbury 
Bros., Ltd. v . Sinclair (1933), 149 L. T. 412. 

229a. Partnership premises leased from senior 
partner.] — When under the terms of a partner- 
ship deed one of the partners permitted the 
partnership to have the use & occupation of 
premises for the partnership business on the 
partnership paying to him a rent which, 
although in excess of the not Sched. A. 
assessment in respect of the premises, had 
been found by the Comrs. for the special 
purposes of the Income Tax Acts to be a fair 
& proper rent : — Held : in computing the 
profits or gains of the partnership for the 
purposes of assessment to income tax nnder 
Sched. D., the rent was properly allowed as a 
deduction, having regard to rule 3 (c) of the 
Rules applicable to Cases I. & II. — Heastie 
v. Veitch & Co., [1934] 1 K. B. 535 ; 103 
L. J. K. B. 492 ; 150 L. T. 228 ; 18 Tax Cas. 
306, C. A. 

Annotation : — Refd. Dawson v. Counsel], [1938] 3 AJ1 E. R. 5. 

231. Add. Annotations : — Consd. Colly er v. Hoare & 
Co., [1931] 1 K. B. 123. Refd. Collyerr. Hoare 
& Co., Ltd. [1937] 3 All E. R. 491. 


PART V. SECT. 2, SUB-SECT. 7.— C. 

230 iv. .] — The profits earned 

by that part of applt. co.’s ry. under- 
taking which was operated in the 
Becbuanaland Protectorate were liable 
to income tax in the Protectorate. 
Owing to the generally worn state of 
the track applts. completely relaid 
33* miles of traok, the new line being 
of the same weight as the old line. On 
a further 40* miles of the track the old 
rails wore relaid, but new Bleepers were 
put in-— steel sleepers for 38* miles Sc 
wooden sleepers for 2 miles. In their 
accounts for the year to Sept. 30, 1930, 
applts. debited a sum of £252,174 as 
“ renewals of permanent way." The 
income tax collector of the Protectorate 
disallowed that deduction, & his 
decision w<*s upheld by the Special Ct. 
of the Protectorate. On appeal : — 
Held th& expenditure was an out- 
going “ not of a capital nature ” within 
Beohu&naland Protectorate Income 
Tax Proclamation, 1922, s. 15 (1) (a). 
Sc was “ expended for the repairs of 
property occupied for the purpose of 
trade or in respect of which income is 
receivable ” within sect. 15 (1) (b) of 
the Proclamation, 8c was, therefore, 
under the sect, an allowable deduction 
for income tax purposes. — Rhodesia 
Railways, Ltd. t>. Beohuanaland 
Income Tax Collector, [1933] A. C. 


368 ; 102 L. J. P. C. 72 ; 149 L. T. 3 ; 
49 T. L. R. 376; 77 Sol. Jo. 235, P.C. 

— BECHUANALAND. 

PART V. SECT. 2, SUB-SECT. 7.— D* 

sa. Statutory company — Creation of 
reserve fund — Loss in realisation of 
investments forming part of fund .) — 
Held : sfnoc the words of the Act 
authorising the creation of the reserve 
fund were permissive Sc enabling only, 
the exercise of the power was dis- 
cretionary, Sc the loss was not an 
allowable deduction. Semble : It would 
have been otherwise, if the Act had 
imposed a duty on the co. to create a 
reserve fund. — Alliance & Dublin 
Consumers’ Gas Co. v. Davies, [1926] 
I. R. 372.— IR. 

sb. Bank — Losses written off during 
year — Method of computation. ] — Re 
Bank of Montreal Assessment 
(1909), 14 B. a R. 282.— CAN. 

so. Losses on sales of temporary 

investments in Government securities. ] — 
Held ; such temporary Investments 
could not be regarded as an invest- 
ment of oapital ; the Investment Sc 
realisation of such funds from time 
to time was merely part of the bank’s 
ordinary business. Sc the loss Incurred 
was a loss incurred in the production 
of income. — Taxation Comr. v . Com- 
mercial Banking Co. of Sydney 
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27 S. It. N. S. W. 
S. W. W. N. 65.— AUS. 
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se. Carry forward of loss — Finance 
Act, 1920 (c. 22), 8. 33.] — Keep, com- 
menced business on June 1, 1929. The 
first accounts of his business were for 
the period of ten months to Mar. 31, 
1930, & showed a loss of £61. His 
second accounts were for the year to 
Mar. 31, 1931, & showod a profit of 
£142. Resp.’s income tax liability 
was computed for the income tax years 
as follows : — 


1929- 30. 

Loss for ten months to Mar. 31 , 
1930 - _ - - £GI 

Assessment - Nil. 

1930- 31. 

Loss for ten months to Mar. 31 , 
1930 - - - - £G1 

Profit for two months to 
May 31, 1930, i.e., one- 
sixth of £142 - - - 24 


Loss - £37 


Assessment - Nil. 

1931-32. 

Profit for year to Mar. 31, 

1931 ----- £142 


An assessment was made for the 
year 1931-32 in the ram of £142, 
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285. Add . Citation 12 Tax Oas. 227. 

Annotations : — Consd. Morley v. Lawford 
& Co. (1928), 140 L. T. 125. Refd. Allen v. 
F&rquharson Bros. & Co. (1932), 17 Tax Cas. 59. 

236. Add, Citation: — 12 Tax Cas. 232. 

Add. Annotations: — Consd. Morley v. Law- 
ford & Co. (1928), 140 L. T. 125 ; Man n u. 
Nash (1932), 48 T. L. R. 287. Refd. Finance 
Minister v. Smith (1926), 95 L. J. P. C. 193 ; 
Allen v. Farquharson Bros. & Co. (1932), 17 
Tax Cas. 59. 

236a. Calls on shares In company formed to take 
over trading company's buying agency.] — 
Held : not a* trading loss, but a loss of 
capital & not a sum that could be properly 
deducted. — M. Jacobs Young & Co., Ltd. 
v. Harris (1926), 11 Tax Cas. 221. 

238. Add. Annotations : — Consd. Golden Horse 
Shoe (New), Ltd. v. Thurgood, 1 [1933] 
1 K. B. 548. Refd. Naval Colliery Co. (1897), 
Ltd. v. I. R. Comrs. (1928), 138 L. T. 593 ; 
Collyer v. Hoare & Co., [1931] 1 K. B. 123 ; 
Hughes v. Bri ish Burmah Petroleum Co. 
(1932), 17 Tax Cas. 286 ; Birmingham Corpn. 
v. Barnes (1935), 19 Tax Cas. 195. 

239. Add. Annotations : — As to { 1) Consd. Malle tt v. 
Staveley Coal & Iron Co., [1928] 2 K. B. 405. 
Refd. I. R. Comrs. v. Northfleet Coal& Ballast 
Co. (1927), 12 Tax Cas. 1102; Thompson 
v. I. It. Comrs., I.. R. Comrs. v. Thompson 
(1927), 12 Tax Cas. 1091 ; Golden Horse Shoe 
(New), Ltd. v. Thurgood, [1933] 1 K. B. 548. 

240. Add. Annotation: — Refd. Eastmen v. Shaw 
(1927), 43 T. L. R. 549. 

241a. Payment ol liabilities of subsidiary com- 
pany.] — Held: a loss of capital, & no de- 
duction could be allowed. — Baker v. Mabie 
Todd & Co., L/id. (1927), 13 Tax Cas. 235. 

244. Add. Annotations: — Refd. Mallet v. Staveley 
Coal & Iron Co. (1927), 138 L. T. 201 ; 
Collyer v. Hoare & Co., [1931] 1 K. B. 123. 

244a. .] — A co. leased a cinematograph 

theatre with its fixtures, furniture, machinery, 
etc., for twenty-one years under a lease 
which provided for an annual rent & a 
premium payable by quarterly instalments 


over the whole period of the lease. The 
lessors reserved the right in certain circum- 
stances to terminate the lease at six months' 
notice. Ify this right were exercised all 
future instalments of the premium were to 
be cancelled. In negotiations before the 
terms of the lease were settled there had been 
a provisional agreement under which a rent 
was to have been paid equal to the total 
annual payments of rent & premium secured 
by the lease. The General Comrs. on appeal 
proceedings allowed the co.'s claim to deduct 
from its profits for income tax purposes the 
instalments of the premium. The Crown 
appealed : — Held : the payments were capital 
expenditure. — Green v. Favourite Cinemas, 
Ltd. (1930), 15 Tax Cas. 390. 

Annotations : — Consd. Ogden v. Medway Cinemas. Ltd. (1934), 
1 8 Tax Cos. GDI. Refd. Union Cold Storage Co. v. Ellerkor, 
[1938 J 4 All E. R. 692. 

244b. Payments to lessor by lessee of hotel — In 
respect of structural Improvements.] — Resp. 
was the lessee of a hotel &, in accordance 
with the terms of his lease as varied by 
supplemental agreements, paid to the lessor 
(inter alia) (a) a yearly occupation rent, 
& (5) “ by way of rent," equal half-yearly 
sums, being 41 mixed instalments of capital 
& interest " in repayment of sums expended 
by the lessor on structural improvements to 
the hotel. The net Sehed. A. assessment on 
the property was greater than the occupation 
rent but considerably less than the aggregate 
annual sums paid by the lessee. On appeal 
against assessments to income tax under 
Sched. D. in respect of his profits as a hotel 
keeper, reBp. claimed that the total annual 
payments were rent for the use & occupa- 
tion of the hotel & accordingly an admissible 
deduction in computing his profits. The 
Crown contended that the deduction must 
be limited to the net annual value of the hotel 
for Sched. A. purposes. The General Comrs. 
allowed the appeal : — Held : the half-yearly 
payments by resp. to the lessor in respect of 
the improvements were capital payments 
& accordingly inadmissible deductions in 
computing resp.’s liability under Case 1 
of Sched. I). — Ainlky v. Edens (1935), 19 
Tax Cas. 303. 


against which the Inspector of taxes 
was prepared to agree to a set-off under 
Finance Act, 1920 (c. 22), s. 33, of £37. 

Reap, claimed that under sect. 33 
he was entitled to set the losses of 
£61 & £37, total £98, which he con- 
tended were “ computed In like manner 
as profits & gains under the Rules 
applicable to Cases I. & II. of Sched. D. 
against the assessment of £142. The 
General Comrs. allowed the claim & 
reduced the 1931-32 assessment to 
£44 (£142 less £98) Held : the relief 
granted by sect. 33 extended only to 
the actual loss sustained which, aa 
computed, was £61, & that relief 
having been effectively given In 1930-31 
to the extent of £24, the amount to be 
set-off against the 1931-32 assessment 
was the balance only of £3 7. —Inland 
Revenue v. Adamson, (1933] 8. C. 
23 ; 17 Tax Cas. 679.— SCOT. 

ig. Right to relief — Liquidator not 
entitled to decide.}— ± liquidator of a 
co. is not entitled to reject a demand 
for duly assessed tax on the ground that 
the oo. is entitled to relief under 
rule 8 (2) of rules applicable to Cases I. 
Sc II. of Sched. D. until title to relief 
has been deoldod by the General 
Comrs. — Re Ayr Picture Houses, 
Ltd. (1928), 13 Tax Cas. 675.— SOOT. 


PART V. SECT. 2, SUB-SECT. 7 — 
E. (a). 

e i. Loss on trade branch .1 — 

A trader having two brandies In his 
trade (viz. a cloth business & a banking 
business) carried on both, each with 
borrowed capital ; & as the cloth busi- 
ness ended In a loss, he had to close it 
In 1924 : & all that portion of the 
borrowed capital which was sunk In the 
cloth business was lost before 1924. 
The trader having had to pay Interest 
on that lost capita) in 1921-25, the 

S ear of assessment, claimed deduction 
aerefor from the assessable profits of 
bis remaining banking business for the 
year 1924-25: —Held: though the 
branches were distinct, the trade was 
one, & though the lost capital was not 
available for use in the trade, viz. 
the banking business, in the year of 
assessment, the interest paid on it 
should be deducted under Indian 
Income Tax Act, s. 10(2) (ill).— A ru- 
NACHALAM C’HETTY V. INCOME TAX 
Comrs. (19^8), I. L. R. 52 Mad. 296. — 
IND. 

PART V. SECT. 2, SUB-SECT. 7.— 
E. (b). 

246 ti. Instalment of purchase 

price — dr costs of plant additions . ) — 
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Held : capital expenditure. — Rose- 
berk y -Surprise Mining Co. v. R., 
11924) 8. C. It. 445 : [19241 4 D. L. 11. 
197 ; [1924] 1 W. \V. It. 1017.— CAN. 


246 iii. Restoration "f surface .) — 

Under the terms of a mineral lease, a 
colliery co. was obliged to restore to an 
arable state all ground occupied by It 
or damaged by its workings, or, at Its 
option, to pay tbo lessor for all such 
ground not so restorod, at the rate of 
thirty years' purchase of the agri- 
cultural value thereof. In the exorcise 
of Its option, the oo. paid the lessor a 
sum of £6,104, as representing the 
value of the damaged lauds Held : 
such payment was In the nature of 
capital expenditure, Sc w r as not there- 
fore a proper deduotlon In computing 
the co.’s liability to income tax. — 
Addie (Robert) & Hons’ Collieries, 
Ltd. v. Inland Revenue Comrs., 
11924] S. C. 231 ; 8 Tax Cas. 671.— 
SCOT. 


1 i. .] — The L. Corpn., having 

Installed mod ora plant & machinery in 
their gas works, dismissed a number of 
their workmen in consequence. Tho 
corpn. had no power to pay any com- 
pensation by way of pensions or other- 
wise to these men, so they promoted 
a Private Bill to authorise them to do 
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248a. Payment In consideration o t surrender oi 
lease — Mining lease.] — Sums paid by a 
colliery co. to the lessor in consideration of 
the Surrender of a portion of the area demised 
by a mining lease, & for the release of the co. 
from the obligations undertaken by the lease, 
are oapital payments, & are not allowable 
deductions. — Mallett v. Staveley Goal & 
Ikon Co., Ltd., [1928] 2 K. B. 406 $ 97 
L. J. K. B. 476 ; 139 L. T. 241 ; 13 Tax Cas. 
772, 0. A. 


Annotation* r — Folld. Cowoher v. Mills (1027), 18 Tax Cas. 
210. Distd. Anglo-Persian Oil Oo. v. Dale (1981), 47 
T. L. R. 487 ; Greyhound Racing Association (Liverpool), 
Ltd. v. Cooper, [1980] 2 All ETr. 742. Cpnsd. Collins v. 
Adamson & Co., [1938] 1 K. B. 477. Retf. I. R. Oomrs. 
v. Northfleet Coal 6c Ballast Co. (1927), 12 Tax Oas. 1102 : 
Golden Horse Shoe (New), Ltd. v. Thurgood, [1933] 1 
K. B. 648 ; Van den Berghs, Ltd. v. Clark, [1936] A. C. 
431 j Union Cold Storage Co. v . Ellerker, [1938] 4 All 
E. R. 692. 


248b. .] — Reaps, carried on business at 

premises held on a lease expiring in 1923. 
In 1910 the business was closed down, & the 
lessor agreed to accept a surrender of the lease 
in consideration of a sum to be paid by 
instalments of £260 a year, & resps. issued a 
debenture to the lessor securing the instal- 
ments by a floating charge on all their assets. 

, In 1921 the lessor acoepted £600 from reaps, 
in satisfaction of all further liability under the 
debenture : — Held : the payment of £600 
* was not an admissible deduction. — Cowcher 
v. Mills & Co., Ltd. (1927;, 13 Tax Cas. 210. 

Annotation: — Reid. Union Cold Storage Co. v. Ellerker, 
[1938] 4 All E. R. 092. 

248c. Payment in respect of Indemnity against 
liability for surface damage.]— In each of these 
cases the co. carried on the business of col- 
liery proprietor. Bach co. had taken certain 
leases of coal seams, under which, in con- 
sideration of covenants by the lessors in- 
demnifying the co. against liability for sur- 


face damage, the co. undertook to make 
payments to the lessors on specified account- 
ing dates in respect of each acre or part of 
an acre beneath which coal had first been 
worked since the previous accounting date. 
Under all but one of these leases a payment 
in respect of a particular acre covered all 
liability in respect of subsequent workings 
beneath that acre ; under the remaining 
lease separate payments, up to a maximum 
of four, were required to be made on the 
first working of each seam beneath a par- 
ticular acre. The cos. contended that the 

S ate to the lessors under the surface 
a provisions of these leases were ad- 
e deductions in computing profits for 
income tax purposes. The co. in the first 
case replaced a chimney which had become 
unsafe by a new chimney, erected on an 
adjacent site, which was admitted to be an 
Approvement on the old one. No allowance 
under Finance Act, 1919 (c. 32), s. 18 (2), 
or of wear & tear, in respect of the old 
chimney, had ever been given. The co. 
claimed as a deduction in computing its 
profits for income tax purposes that part of 
the cost of the new chimney which was 
charged in its accounts for the year forming 
the basis period for the 1030-31 assessment. 
The Special Comrs. on appeal held that the 
sum paid by the cos. to the lessors in con- 
sideration for the indemnities against liability 
for surface damage were of the* nature of 
recurring business expenditure & constituted 
necessary working expenditure, & allowed 
the sums as deductions. They also held 
that the replacement of the chimney was a 
replacement of a capital nature, & that no 
part of the expenditure upon it could be 
allowed : — Held : the Special Comrs.’ de- 
cisions were correct. — O’ Grady v. Bull- 
croft Main Collieries, Ltd., O’ Grady v. 


bo. In computing the liability to 
Income tax of the oorpn. for the year 
in which the Bill was promoted, the 
Oomrs. were of opinion that the cost 
of promoting the Bill was not in the 
nature of oapital expenditure but was 
a proper debit Item to be set against 
the incomings of the undertaking ; that 
It was a necessary trading expenso 
incurred in the course of carrying on 
the undertaking: — Held; the cost of 
promoting the Bill was an admissible 
deduction. — MoGarry v. Limerick 
Gas Committee, [1932] I. R. 125. — 


m. Railway company — Expense oj 
making deirUmons.h—Held : Bums ex- 
pended by a railway oo. in making 
deviations in ite line from time to time 
were expenditure of a capital nature. — 
Rhodesia Rys. t>. Comr. op Taxes, 
[1926] App. D. 438 — 8. AF. 


cf. Company owning one ship — Ship 
seised db used by enemy — Expenditure 
on reconditioning ship.]— -Held : not a 
proper deduction, in respect that the 
expenses were not a recurring main* 
tenanoe expenditure, but were of the 
nature of capital outlay. — Inland 
Revenue «. Granite City 8. S. Oo., 
[18271 S. O. 706 ; IS Tax Oas. 1.— 
SOOT. 


sh. Loss on conversion of plant db 
works — Under arrangement with 
Minister of Munitions. b—Held : a loss 
of oapital. Sc not admissible m a 
deduction for income tax purposes. — 
Lothian Chemical Oo., Ltd. e. 
Rogers, Lothian Chemical oo., Ltd. 
«. Inland Revenue Oomrs. (1928), 
11 Tax Oas. 608.— BOOT, 
sj. Value of toooJ on backs of sheep 


purchased with station .] — Webster 
v. Western Australia Taxation 
Deputy Comr. (1927), 39 C. L. R. 
180; [1927] Argus L. R.113.— AUS. 

«k. Cost of reconstruction of shop .] — 
Hyam v. Inland Revenue Oomrs., 
[1929] S. 0. (Ct. of Sess.) 384.— SOOT. 

si. Consideration for right to deposit 
material by carting contractor. ] — Inland 
Revenue Oomrs. v. Adam, [1928] S. O. 
738 ; 14 Tax Cas. 34.— SCOT. 

so. Costs of settling copyright action .] 
— A broadcasting co. whose inoome was 
derived from lioense fees paid by the 
owners of wireless receivers, to earn 
that income had to provide a pro- 
gramme, including musloal items. 
The co. was threatened with an action 
for the infringement of copyright in 
connection with its broadcasting certain 
items, 6c it was neoeasary to satisfy the 
olaims of the owners of the copyright. 
A compromise was reached, by which 
terms of payment for the use of the 
copyright items were fixed ; — Held : 
the oosts of negotiating the settle* 
ment was a revenue expenditure, 
neoessary to enable the oo., to carry 
on its business 6c earn Its inoome, 6c 
was a fair charge against the inoome 
of the assessable year. The expres- 
sions " outgoings, “ expenses n 6c 
“ capital ** must be understood in the 
sense in which they are acoepted by 
practical men of affairs, according to 
the nature of the particular business 6c 
the oiroumstanoee of the particular 
case. — Central Broadcasters, Ltd. 
v. South Australia Deputy Federal 
Taxation Oomr.. [19341 8- A. S. R. 
60 ; 2 A. T. D. 434.— AUS. 

•q. Sum paid as compensation for 
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termination of agency _ 
firm of manufacturers’ agents held 
many years an agreement constituting 
them the sole selling agents in Scotland 
of an English co. In terms of the 
agreement the firm were entitled to 
receive a percentage on the value of 
all orders received from Sootland, the 
minimum sum payable to them 
annually being fixed at £2,000. The 
agreement was more thanfonoe renewed. 
Sc in Sept. 1932, it was continued for 
three years from Sept. 80, 1932. 
During the later years of the agreement 
the firm held about eleven agencies 
for various manufacturers, 6c their 
gross reoeipta averaged about £4,000 
annually, including the fixed minimum 
payment of £2,000 from the English oo. 
In 1934, at the request of the English 
oo., it was agreed that the agency 
agreement should be terminated on 
Sept. 30, 1934, being one year prior to 
its natural expiry. The EzuBsh oo. 
paid the firm the sum of £1,600 as 
compensation for the termination of 
their agreement before its natural 
expiry. The firm contended that this 
sum of £1,600 was not chargeable to 
inoome tax, on the ground that it was a 
capital payment made as compensa- 
tion for the disorganisation of the 
structure of their business : — Held : 
the sum was chargeable to income tax, 
in respect that it was really paid as 
compensation for lose of profits during 
the last year of the agency agreement. 

Observed, that a different decision 
might have been reaohed If the agree 
ment had had a considerable period 
still to run. — Kelbajx Parsons Sc 
Oo. v. Inland Revenue. £19381 8. 0. 
238 : 21 Tax Cas. 008.— BOOT. 
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Markham Main Colliery, Ltd. (1932), 17 
Tax Cm, 93. 

Annotation : — Canid. Maiwrett r. Lowestoft Water & Qas 
Go. (1935), 19 Tax Gas. 481. 

248d. Purchase of oil wells.] — Resp. co. which 
carried on the business of oil producing & 
re fi n in g had fof many years bought oil from 
an Indian oil co. By agreement, in 1928, 
the oil co. agreed to sell to reap. co. (a) its 
plant, equipment, casing, tanks, pipe-lines, 
etc., & (6) all oil won on & after Oct. 1, 1928, 
from its existing wells. The expressed con- 
sideration for the unwon oil was £70,000, 
which was stated to have been calculated 
by reference to the estimated production of 
the wells. The consideration was satisfied 
by the issue to the oil co. of shares in resp. 
co. A sum of £70,000 was placed to “ Crude 
Oil Suspense Account ” in the books of the 
resp. co. to represent the oil purchased, &, 
as oil was produced, a sum equal to two 
rupees per barrel was transferred from that 
account to the co/s revenue account to 
represent the actual purchase of oil. At 
July 31, 1929, £i 9,896 had been so trans- 
ferred. Resp. co. contended that in prin- 
ciple the sum of £70,000 was an admissible 
deduction in computing its profits for income 
tax purposes <& claimed a deduction in com- 
puting its profits for the year ended July 31, 
1929, of the sum of £19,896, representing, 
as it contended, the cost of stock actually 
purchased in that year : — Held : the £70,000 
was a capital expenditure & no part of it was 
admissible as a deduction. — Hughes v. 
British Burmah Petroleum Co., Ltd. 
(1932), 17 Tax Oas. 286. 

248e. Replacement of chimney.] — O’Grady v. 
Bullcroft Main Collieries, Ltd., O’ Grady 
v. Markham Main Collieries, Ltd., Income 
Tax, No. 248c, ante. 

249. Add. Annotations : — Consd. British Insulated 
& Helsby Cables v. Atherton, [1926] A. 205. 
Held. Mitchell v. Noble (1926), 43 T. L. R. 100 ; 
Bassett Enterprise, Ltd. v. Petty (1938), 21 
Tax Cas. 730. 


249a. Payment to agent to terminate agency.] — 
The Anglo-Persian Oil Co. paid to its agents 
in Persia the sum of £300,000, in compensa- 
tion for the latter relinquishing a contract of 
agency. The co. treated that sum in its 
books as a payment out of revenue, & 
charged instalments of £60,000 to revenue 
account during each of the following five 
years. The Crown claimed that these were 
not permissible deductions, but should be 
placed to capital account : — Held: (1) the 
question waa not entirely one of fact, on 
which the decision of the comrs. was binding, 
for questions as to what are, or are not, 
permissible deductions turn upon certain 
defined principles of law, as laid down by 
Lord Cave in British Insulated & Helsby 
Cobles , Ltd . v. Atherton , No. 264 ; (2) is 
making the payment the co. was not en- 
larging its operations, nor improving its 
goodwill. It was not, within the meaning of 
Lord Cave in Atherton's Case, “ bringing 
into existence an asset or an advantage for 
the enduring benefit of its trade/’ The 
payments were such as the co. might have 
made for cancellation of an onerous contract 
to supply its products ; they were payments 
attributable not to fixed but to circulating 


capital & might properly be debited to 
revenue account. — Anglo-Persian Oil Co., 
Ltd. v. Dale, [1932] 1 K. B. 124; 100 
L. J. K. B. 5Q4 ; 146 L. T. 629 ; 47 T. L. R. 
487 ; 76 Sol. J Jo. 408 ; 16 Tax Cas. 263, 0. A. 

Annotations : — As to (2) Gonsd. Investment Trust Corpn., 
Ltd. v. Singapore Traction Co., [19351 Oh. 616; Collins 
v . Adamson & Co., [1938] 1 K. B. 477. Refd. Hughes 
v. British Burmah Petroleum Oo. (1932), 17 Tax Cas. 
286 ; Golden Horse Shoe (New), Ltd. v. Thurgood, 
[1933] 1 K. B. 548 ; Van den Berghs, Ltd. v. Clark, [1935] 
A. O. 431 ; Whelan t>. Dover Harbour Board (1934), 151 
L. T. 288. Generally, Refd. Henderson v. Meado-King 
Robinson & Co. (1938), 22 Tax CaB. 07 ; Seanuncll & 
Nephew, Ltd. v. Rowles, [1939] 1 All E. R. 337. 


249b. Payment to terminate pooling agreement.] — 

An English co. with an issued share capital of 
£3,675,000, carried on a very extensive busi- 
ness as manufacturers of margarine & other 
substitutes for butter. Their articles of 
assoon. empowered them to act in many 
subsidiary capacities Buch as those of im- 
porters, dealers, cattle breeders, crushers & 
merchants of seeds, shipowners, warehouse- 
men & others ; & also to enter into trading 
arrangements with persons engaged in any 
enterprises which the co. was authorised to 
carry on. Their principal trade rivals in the 
manufacture of margarine were a Dutch 
co. In Feb. 1908, these two cos. entered into 
an agreement to share profits & losses in the 
proportion which, on an average of five years, 
the profits of the rival tradings in margarine 
bore to each other. In July, 1913, the former 
agreement was extended so as to include pro- 
fits & losses in connection with the acquisition 
& exercise of certain patent rights granted for 
a process of hardening oils &, with this 
extension, was prolonged until the end of 
1940. Each co. carried on its business inde- 
pendently & acted on the two agreements 
until the end of 1913. During the War the 
agreements could not be observed on either 
side. In Oct. 1920, a third agreement was 
entered into by which the former agreements 
were amended, &, it was agreed that, as 
amended, they should continue in force until 
the end of 1940. In particular it was agreed 
that the results of trading in the year 1914 
& later years should be ascertained by 
accountants on each side, & that any dispute 
arising under the agreements should be settled 
by arbn. Disputes arose & became the sub- 
ject of an arbn. of such complexity A duration 
that the cos. came to terms by which the 
agreements were rescinded & the Dutch co. 
paid the English co. a sum of £450,000 “ as 
damages ” ; but the parties did not specify 
the cause of action in respect of which the 
damages were paid : — Held : this sum was 
in the nature of a capital asset & not an in- 
* come receipt to be included in computing the 
profits of trade of the English co. — Van den 
Berghs, Ltd. v. Clark, [1935] A. C. 431 ; 
104 L. J. K. B. 346 ; 163 L. T. 171 ; 61 
T. L. R. 393 ; 19 Tax Cae. 390, H. L. 


Annotations : — Diatd. Greyhound Racing Association (Liver- 
pool), Ltd. v. Cooper, [1936] 2 AH E. R. 742. Conid. 
Collins v. Adamson & Co.. [1938J 1 K. B. 477. Refd. Du 
OroB r. Ryall (1935), 10 Tax Can. 44 4 ; BuhIi, Beach & 
Gent, Ltd. t?. Road, J1939] 2 K. B. 624 ; 'KcIhuII ParsonH & 
Co, v. I. R. Comrs. (1038), 21 Tax Cas. 808 ; ftcaxnmell 
& Nephew, Ltd. v. Rowles, U 039 J 1 All E. II. 337 


260. Add . Annotations : — Apld. Marsden v. I. R. 
Com re. (1919), 12 Tax Oas. 217. Reid. 
I. R. Comrs. v. Huntley A Palmers, Ltd. 
(1928), 12 Tax Cas. 1209 ; Odhams Press, 
Ltd. v . Cook, [1938] 2 All E. R. 312. 
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250a. Loss of subsidiary company written off 
trading account.] — Applt. co. had a number of 
wholly controlled subsidiaries for which it did 
printing work. One of these cos., 0. F., Ltd., 
during the year 1933-34 made a loss upon its 
trading operations of £2,927. The charge for 
printing during that year was £10,118, & 
applt, co. wrote off £2,927 from that sum & 
contended that that sum of £2,927 was a 
proper deduction against profits. The Crown 
contended that the sum of £2,927 had no 
specific relation to the sum of £10,118 & 
that it was in fact capital put into the sub- 
sidiary co. to support it : — Held : the sum 
of £2,927 was capital put into the subsidiary 
co. to support it, <fc was not wholly laid out 
for the purpose of applt. co.’s trade. It fell, 
therefore, within the prohibitions of Sched. D, 
Cases I. & II., r. 3 (a), (e) f (/), (i). — Odhams 
Press, Ltd. v. Cook, [1938] 4 AH E. R. 545 ; 

82 Sol. Jo. 1009, C. A. 

250b. Loan written down.] — In 1929 resp. co., 
which carried on the business of oil importers 
& distributors, agreed to lend to a firm who 
acted as managers for certain whaling cos. a 
sum of money to enable them to take up 
shares in a newly formed whaling co., on a 
verbal assurance given by the firm that resp. 
co. would continue to be the sole selling 
agency in Europe for the cos. managed by 
.them. In 1932 resp. co. lost the selling 
agency & thereafter it press d for repayment 
of the loan, but in 1935 one of the partners 
in the firm became insolvent & the outstand- 
ing balance of the loan could not be recovered. 
The co. thereupon wrote down this balance in 
. its accounts to the nominal value of the 
shares in the whaling co. which were held as 
collateral security. On appeal by the co. 
against an assessment to income tax under 
Sched. D the General Comrs. decided that the 
amount by which the loan had been written 
down was a disbursement or expense wholly 
& exclusively laid out or expended for the 
purposes of the co.’s trade & allowable as a 
deduction for income tax purposes : — Held : 
the loan in question was of a capital nature & 
accordingly any loss sustained was not admis- 
sible as a deduction in computing profits for 
income tax purposes. — H enderson v . 

Meade-King Robinson & Co., Ltd. (1938), 

22 Tax Cas. 97. 

Annotation: — Rofd. Bueli, Roach & Gent, Ltd. v. Road, 
[1939] 2 K. B. 624. 

251. Add. Annotations : — Retd. Small v. Easson 

S , 12 Tax Cas. 351 ; British Insulated & 
y Cables v , Atherton, [192fi] A. C. 205; 
Mitchell v. Noble, [1927] 1 K. B. 719 ; Anglo- 
Persian Oil Co. v. Dale (1931), 47 T. L. R. 
487 ; Rhodesia Railways, Ltd. v . Bechuana- 
land Protectorate Income Tax Collector, 
[1933] A. C. 368 ; Whelan v. Dover Harbour 
Board (1934), 151 L. T. 288. 

252. Add. Annotations : — Refd. Mallet v . Staveley 
Coal & Iron Co. (1927), 138 L. T. 201 ; Anglo- 
Persian Oil Co. v. Dale (1931), 47 T. L. R. 487. 
252a. Difference between cost & proceeds of sale 
of fixtures of branch shops.] — A trading co., 
with a number of branch shops controlled 
by a head office, followed a policy of opening 
& closing their branches in accordance with 
the local demands & the probabilities of 
profit or loss : — Held ; the difference between 
the cost of new fixtures, fittings, & utensils 
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for the new shops, & the receipts from the 
sales of equivalent second hand fixtures, 
etc., from the shopB that were closed, was a 
capital expenditure, & was not a revenue 
expenditure which could be debited to the 
trading account of the co. in ascertaining 
the profits which were assessable to income 
tax. — Eastmans, Ltd. v. Shaw, Eastmans, 
Ltd. v . Inland Revenue Oomrs. (1928), 45 
T. L. R. 12 ; 72 Sol. Jo. 744 ; 14 Tax Oas. 218, 
H. L. 

Annotation: — Refd. Union Cold Storage Co. t>. Ellerker, 
[1938] 4 All E. R. 692. 

252b. Finance company advancing money for hire- 
purchase contracts — Interest on advances from 
another finance company.] — Applt. co. was 
incorporated for the purpose of carrying on 
the business of finance in all its branches with 
a capital of £1,000, of which £904 was paid 
up, £900 of the capital being held by an 
American finance co. Its main business was 
the advancing of money for the acquisition 
of motor cars on the hire-purchase system. 
The co. bought thq car in the first instance. 
The customer paid a deposit & entered into 
an agreement to hire the car from the co., 

' paying instalments which, in the aggregate, 
amounted to the balance of the purchase- 
money plus an additional sum which repre- 
sented tne co.’s gross profit on the transaction. 
In order to finance the earlier transactions 
of applt. co., the American co. advanced an 
initial sum upon which interest was payable 
at a fixed rate per cent, per annum ; as 
to this interest, no question arose. Further 
advances were made by the American co., 
as & when required, to finance fresh hire- 
purchase transactions & interest on these 
advances was paid by reference to the 
amounts outstanding from day to day at 
rates fluctuating with the American bank 
rate. The advances were repaid from an 
account into which customers’ instalments 
' were paid. Applt. co. claimed that the 
interest on the additional advances was an 
admissible deduction in computing its profits 
for income tax purposes. The General 
Comrs., on appeal, refused the deduction, 
holding that the moneys advanced by the 
American co. were moneys employed or 
intended to be employed as capital in the 
trade : — Held : there was evidence upon 
which the Comrs. could arrive at their con- 
clusion of fact & they had not misdirected 
themselves in law. — European Investment 
Trust Co., Ltd. v. Jackson (1932), 18 Tax 
Cas. 1. 

Annotation : — Refd. Ward v. Anglo-American Oil Co. (1934), 
19 Tax Oaa. 94. 

252c. Note Issue.] — In 1925 resp. co., whose 
trade consists wholly of selling in the United 
Kingdom (for sterling) petroleum products 
purchased in America for dollars, had the 
opportunity of acquiring control of another 
co. s business by the purchase of shares for 
$7,000,000 payable in dollars in New York. 
Being short of capital it arranged with New 
York bankers for the issue in New York of 
$8,000,000 one year Gold Notes dated July 15, 
1925, & payable on July 16, 1926, to pay for 
these shares & for the general purposes of its 
business. The bankers purchased the Notes 
for re-sale but did not actually pay the co. 
until July 20, 1925. In July, 1926, the co. 
having insufficient resources to finance fresh 
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business & to repay the $8,000,000 Notes due 
on July 15, 1926, arranged with the bankers 
fbr the issue of $6,000,000 Gold Notes from 
July 1, 1926, in three series, the first series 
of $2,000,000 being payable on July 1, 1927, 
& the other two (with which the appeal was 
not concerned) at later dates. The 1926 
Note issue was not a renewal of a part of the 
1925 loan but an entirely separate & distinct 
transaction. Each of the Notes in question 
bore coupons for a full year’s interest to 
be paid in half-yearly instalments. Both 
principal & interest were payable at the 
bankers’ office in New York in gold coin of 
the United States. The co. undertook to 
pay all expenses of preparation, issue & 
delivery of the Notes. On appeal against 
assessments under Sched. D., the co. con- 
tended that the 1925 Gold Notes & the first 
series of the 1926 Gold Notes were temporary 
loans, & that the interest thereon was not 
annual interest & was (together with the 
expenses of issue of the Notes & the amount 
of the exchange adjustments) an admissible 
deduction in computing its assessable profits : 
— Held : the inter est on the Notes in question 
was annual interest ; it was payable on money 
employed or intended to be employed as 
capital in the co.’s business, & the interest, 
the expenses of issue of the Notes & the 
amount of the exchange adjustments were 
not admissible deductions in arriving at the 
co.’s profits. — Ward v. Anglo-American 
Oil Co., Ltd. (1934), 19 Tax Cas. 94. 

252d. Water company — New reservoir.]— Mar- 
grett v. Lowestoft Water & Ga£ Co., 
No. 268b, post. 

252e. Payment in advance for licence to use 
patent.] — By an agreement in writing dated 
Dec. 22, 1934, pltfs. granted to defts. a 
licence to make use, exercise & vend (for 
certain specified purposes & over a certain 
specified period) artificial legs or leg parts 
made in accordance with a patented in- 
vention of pltfs. In consideration of the 
licence & of the anticipated user of the 
invention defts. agreed to pay to pltfs. 
£3,000, £1,000 down & the remainder by 
instalments. In discharge of one instal- 
ment defts. paid £387 10.9., being £500 less 
income tax at the current rate. Pltfs. con- 
tended that the sum of £500 was not income 
of pltfs. from which any income tax was 
lawfully deductable, but was an instalment 
of a capital sum & accordingly was capital : — 
Held : defts. were not entitled to deduct 
the income tax because the instalment of 
£500 was not by way of income, but was a 
capital sum. — Desoutter Bros., Ltd. v . 
Hanger & Co., Ltd. & Artificial Limb 
Makers, Ltd., [1936] 1 All E. R. 535 ; 80 
Sol. Jo. 386. 

AnnotcUion : — Folld. British Salmson Aero Engines, Ltd. v . 

I. R. domra., [1937] 3 All E. R. 464. 

252f. Rule 21 of the All Scheds. Rules to 

the Income Tax Act, 1918, does not make tax 
necessarily payable on any royalty or other' 
sum paid in respect of the user of a patent. 
It must be determined on the facts of the 
particular case whether the payment is a 
capital or income payment, & income tax 
is payable on income payments only. — 
Inland Revenue Combs, v. British Salm- 
son Aero Engines, Ltd., British Salmson 
Aero Engines, Ltd. v. Inland Revenue 


Combs., [1938] 2 K. B. 482; [1938] 3 Ail 
E. R. 283 ; 107 L. J. K. B. 648 ; 159 L. T. 
147 ; 64 T. L. R. 904 ; 82 Sol. Jo. 433 ; 22 
Tax Cas. 29, ,C. A. 

252g. Payment in respect of future rents.] — Applt. 
co. having acquired a racing track & equipped 
it for greyhound racing, fell into financial 
difficulties, & the debenture holders appointed 
a receiver. The latter hired the track to 
another co., at first for yearly periods, & 
then for the period from May 1, 1932, to 
Apr. 29, 1941. In Mar. 1934, the second 
co. desiring to go into voluntary liquidation, 
it became necessary to ascertain its liabilities, 
& the receiver was approached to fix a sum 
for which he would accept a full surrender 
of the hiring agreement. It was eventually 
agreed that a full surrender would be accepted 
on a payment of £16,640. That payment 
was included in the revenue account of applt. 
co. : — Held : the payment was a payment 
in respect of future rents & was to be treated 
as income & not as capital. The agreement 
for hiring the track was not an agreement 
which related to the whole structure of 
applt. co.’s business, & did not prevent it 
from acquiring other capital assets or from 
carrying on its business in connection with 
such assets in any manner it pleased. — 
Greyhound Racing Assocn. (Liverpool), 
Ltd. r. Cooper, [1936] 2 All E. R. 742 ; 80 
Sol. Jo. 738 ; 20 Tax Cas. 373. 

252h. Acquisition of tangible asset — Whether 
necessary.] — The taxpayer was a member of 
an Association of boilermakers having for its 
object the maintenance of prices by means of 
a pooling system. The Association, in order 
to secure the succoss of its object, purchased 
the undertaking of a co. which was a member 
of the Association in order to close it down 
& prevent its being acquired by persons out- 
side the Association. It also made a grant 
to one of its members to enable that member 
to acquire a controlling interest in an outside 
competing business A bring its operations 
within the rules of the Association. The 
taxpayer sought to deduct from his trading 
profits for the purpose of income tax assess- 
ment his share of the Association’s expenses 
in each instance : — Held : in each instance 
the payment made by the Association had 
created for the members of the Association 
advantages of an enduring nature properly 
to be treated as capital, & in neither case 
was the deduction which was claimed allow- 
able. — Collins v. Adamson (Joseph) & Co., 
Adamson (Joseph) & Co. v. Collins, [1938] 
1 K. K. 477 ; [1937] 4 All E. R. 236 ; 107 
L. J. K. B. 121 ; 54 T. L. R. 64 ; 81 Sol. Jo. 

* 923 ; 21 Tax Cas. 400. 

252j. Annual payment for licence to use buildings.] 

— For the purpose of operating a totalisator, 
the owners of a racecourse erected certain 
buildings & granted to the Racecourse 
Betting Control Board a licence to use those 
buildings in consideration of a yearly pay- 
ment. This payment was stated to be 12 £ 
per cent, of the cost of the construction of the 
buildings, but it was further provided that, 
whatever the cost of the construction might 
be, the annual payment should not be less 
than 12 per cent, of £23,000 or more than 
12 i per cent, of £27,000. There followed a 
declaration that this annual sum was a 
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yearly consideration in respect, not only of 
the enjoyment & exercise of the right of 
user, but also of repayment by yearly 
instalments of the capital value of the cost 
of construction. The question was whether 
such annual payment was wholly a revenue 
payment or whether it was in part (that is, 
m respect of the part applied to repayment 
of capital) a capital payment : — Held : the 
annual payment was a revenue payment, &, 
therefore, deductible in computing the profits 
of the board. — Racecourse Betting Con- 
trol Board v. Wild, [1938] 4 All E. R. 487 ; 
82 Sol. Jo. 932 ; 22 Tax Cas. 182. 

254. Add. Annotation: — Refd. Roebank Printing 
Oo. y Ltd. v. I. R. Oomrs. (1928), 13 Tax Cas. 
864. 

254a. Nature of estimate to he made.] — Applte- 
were assessed under Sched. D. for the years 
1921-22 & 1922-23 on the basis of a writing 
down in two years successively of a doubtful 
debt. That was done by agreement with the 
inspector of taxes, who had all the facts 
before him. Subsequently, by additional 
first assessments, the writing down of the 
doubtful debt was disallowed, on the ground 
that since the writing down of the debt was 
. allowed, it has come to the surveyor’s know- 
ledge that applte. had permitted the debtors 
to increase their indebtedness to them. On 
an appeal against the additional first assess- 
ments, the General Comrs. vere not satisfied 
that the debt or any part of its had been 
proved to be a bad debt within the meaning 
of r. 3 (i) of Cases I. & II. of Sched. D., & 
they confirmed the additional first assess- 
ments : — Held: (1) the General Oomrs. 
had not considered the right question. The 
question which they ought to have considered 
& decided was whether there had been a 
“ discovery ” by the surveyor within sect. 125 
of 1918 Act. If they had considered that 
question there was no evidence which would 


have supported a decision in favour of the 
inspector of taxes. The word “ discovers ” 
does not mean a mere change of opinion on 
the same facta & figures. To justify an 
additional assessment the surveyor must 
ascertain some new fact which, if it had been 
known when the original assessment was made, 
would have resulted in an increased assess- 
ment ; (2) an estimate of the value of a debt 
made in 1923 & 1924 on the then facte & 
probabilities was not overthrown by a finding 
of the General Oomrs. that in 1930 it had not 
been proved that the debt or any part of it 
was a bad debt within the meaning of the rule. 
What the statute requires is an estimate of 
the extent to which a debt is bad for a profit 
& loss account. Such an estimate is not a 
prophecy to be judged by after events, but a 
valuation of the debt as an asset, to be judged 
as an estimate on the existing facte & pro- 
babilities. — Anderton & Halstead, Ltd. v. 
Birrell, [1932] 1 K. B. 271 ; 101 L. J. K. B. 
219 ; 146 L. T. 139 ; 16 Tax Oas. 200. 

Annotation : — As 'to (1) Refd. Williams v. Grundy Trustees, 

. 11934] 1 K. B. 624 ; Dodworth v . Dale, [19361 2 All E. R. 

. 440. 

254b. Whether debt bad — Question of fact.] — 

Whether for the purposes of income tax a 
debt is wholly or partly & to what extent bad 
or irrecoverable is in every case, whether the 
debtor is an individual or a joint stock co. 
or other entity, a question of fact to be 
decided on a consideration of the relevant 
facts of the particular case, & there is no 
justification, on any principle or authority, 
for holding that a debt due from a limited co. 
which is still a going concern is incapable 
of being treated as a bad debt. — Dinshaw 
v. Bombay Income Tax Comr. (1934), 50 
T. L. R. 527 ; 78 Sol. Jo. 618, P. 0. 

255. Add. Annotation : — Consd. European Invest- 
ment Trust Co. v. Jackson (1932), 18 Tax 
Cas. 1. 


PART V. SECT. 2, SUB-SECT. 7.— F. 

253 I. Lose on advances to saw -miller 
to secure supplies of timber — Advances 
written off as bad debts on liquidation of 
saw -miller.) — Held : the loss was pro- 
perly deducted. — H ogg & Co.. Ltd. v. 
Oomr. op Taxes, [1925] N. Z. L. R. 
206.— N.Z. 

254 1. Limited to trading debts — 
Whether debt of managing director to 
company included.] — A calico printing 
oo. paid Its managing director In part 
by a commission on profits. During 
the first year of the arrangement the 
directors authorised him to draw two 
sums on acoount of his commission, Sc 
in subsequent years he drew sums on 
this account without special authority 
but with the knowledge of the directors. 
These sums were debited to a com- 
mission aocount. During the year 
ending Deo. 31, 1923, he drew oat 
£5,141 in sums varying between £160 
& £400. It was subsequently ascer- 
tained that no commission was due for 
that year. Sc tbe commission aocount 
showed a balance due by him to the eo. 
of £3,391. In arriving at its profits 
for income tax purposes the oo. claimed 
to be entitled to deduct this loss : — 
Held : the loss was a “ loss not con- 
nected with or arising out of the 
trade.”— Roebank Printing Oo., Ltd. 
v. Inland Revenue Combs., [1928] 
S. O. (Ot. of Sees.) 701.— SOOT. 

sk. What are — Question of fact .1 — 
A debt due from a limited oo. is capable 
of being treated as a bad dent in 
assessing the creditor to income tax, 
although the oo. Is still a going concern. 


Whether a debt is wholly or partly, & 
to what extent, bad or Irrecoverable is 
In every case a question of foot to be 
decided by the appropriate tribunal 
upon a consideration of the relevant 
facts of that case. — Dinshaw v. In- 
come Tax Commissioner (1934), 61 
I. L. R. Ind. App. 318, P. 0— IND. 

PART V. SECT. 2, SUB-SECT. 7.— G. 

o 1. Payment for qualification 

shares .] — Shapiro v. Inland Revenue 
Oomrs. (1028), 49 N. L. R. 436.— S. AF. 

sn. Sums payable as compensation 
for delay in implementing agreement .] — 
The Renfrew Town Council & the 
Clyde Navigation Trustees made an 
agreement in 1925 whereby the council, 
to whom the trustees were then under 
obligation to construct a quay at 
Renfrew In or before 1926, agreed to 
the construction of the quay being 
delayed on the terms that as full com- 
pensation for the delay tbe trustees 
should (inter alia) pay to the council 
a specified annual sum until the con- 
struction of the quay was completed. 
The payments made by the trustees 
undsr this agreement were allowed as 
deductions In computing their trading 
profits for Income tax purposes & 
were made without deduction of tax. 
Assessments to income tax, Sched. D„ 
were made on the ooundl on the sums 
received from the trustees. On appeal 
the council contended that these sums 
were not annuities or other annual 
payments Sc were not income charge- 
able to inoome tax, but were damages 
or compensation for breach of agree- 
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ment resulting in a loss to the council 
of rateable value : alternatively, that 
even if they were annuities or other 
annual payments, they bad been paid 
wholly out of profits & gains brought 
into charge to tax so that assessments 
on the council were precluded by 
General Rule 19. The Special Oomrs. 
confirmed the assessments : — Held : 
(a) the sums in question were annual 
payments Sc were inoome chargeable 
to income tax in the hands of the 
council ; and ( b ) they were not paid or 
wholly payable ont of profits or gains 
brought into charge Sc were properly 
assessable upon the oounoiL — Ren- 
frew Town Council v. Inland 
Revenue Combs., [19341 S. Q. 468; 
19 Tax Cas. 13.— 500T. 

•p. Annual payment part of con- 
sideration for purchase of business.] — 
Applte., a private limited co., who 
carried on the business of managing 
agents ot A. oo., receiving for their 
services a commission of 10 per cent, 
on the annual net profits of A* eo., 
with a minimum of Ra. 5 0,000 whether 
that oo. should make any profits or 
not, had acquired that agency from B. 
oo.. their predecessors, under an 
assignment whereby B. oo. transferred 
to applts. their whole rights & interest 
as agents of A. oo., subject, however, 
to their (B. oo.'s) obligations under two 
agreements with D. Sc E. respectively 
whereby B. oo., who while the man- 
aging agents of A. oo. had borrowed 
money for that eo. from D. Sc EL, had 
to pay to both D. Sc in addition to 
the interest they would receive from 
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257* A. dd. Annotations : — Rfifd. Seah&m Harbour 
Dock Co. v . Crook (1980), 47 T. L. R. 23 ; 
West-combe v. Hadnock Quarries, Ltd. (1931), 
16 Tax Cas. 137 ; Smart v. Lincolnshire Sugar 
Co. (1936), 164 L. T. 167. 

268. Add . Annotation : — Consd. European Invest- 
ment Trust Co. v, Jackson (1932), 18 Tax 
Cas. 1. 

259. Add. Annotations : — Consd. European Invest- 
ment Trust Co. v. Jackson (1932), 18 Tax 
Cas. 1. Refd. Ward v. Anglo-American Oil 
Co. (1934), 19 Tax Oas. 94. 

260. Add, Annotations : — As to (1) Reid. Small v . 
Easson (1920), 12 Tax Cas. 351 ; Mitchell v. 
Noble, [1927] 1 K. B. 719. As to (2) Distd. 
British Insulated & Helsby Cables v, Ather- 
ton, [1926] A. C. 206; Mallett v. Staveley 
Coal & Iron Co., [1928] 2 K. B. 406. 
Expld. & Distd. Morgan Crucible Co. v. I. R. 
Comrs., [1982] 2 K. B. 185. Reid. Anglo- 
Persian 00 Co. v. Dale (1931), 47 T. L. R. 487. 
Generally, Refd. Van den Berghs, Ltd. v. 
Clark (1934), 151 L. T. 435. 

261. Add, Annotations : — Apld. I. R. Comrs. v. 
British Salmson Aero Engines, Ltd., [1938] 
2 K. B. 482. Reid. Curtis Brown, Ltd. v. 
Jarvis ; Jarvis v. Curtis Brown Ltd. (1929), 
14 Tax Oas. 744. 

262. Add. Annotations: — Distd. Mallett v. Staveley 
Coal & Iron Co., [1928] 2 K. B. 405. Refd. 
British Insulated & Helsby Cables v. Atherton, 
[1926] A. C. 205; Mitchell v. Noble, [1927] 1 
K. B. 719; Morley v . Lawford (1928), 44 
T. L. R. 716 ; Rees Roturbo Development 
Syndicate v. I. R. Comrs., Rees Roturbo 
Development Syndicate v . Ducker (1928), IS 
Tax Cas. 360; I. R. Comrs. v. Hagart & 
Bum-Murdoch (1929), 14 Tax Cas. 433 ; 
Golden Horse Shoe (New), Ltd. v. Thurgood, 
[1933] 1 K. B. 548 ; Union Cold Storage Co. 
v. Ellerker, [1938] 4 All E. R. 692. 

263a. .] — A co. in 1883 inaugurated a 

scheme under which pensions were paid to 
its employees who had retired or become 
incapacitated, but reserving an uncontrolled 
discretion to vary or cease payment of such 
pensions. The payment of such pensions 
had ever since 1883 been a recurring business 
expense, & the pensions paid had been 
debited to the profit & loss accounts under 
the heading of wages, & were admitted to 
have been proper deductions in computing 
the profits of the co. for income tax purposes. 
In 1918 the co. entered into an arrangement 
with an insurance co. whereby the insurance 
co. undertook, in consideration of the sum 
of 223,100 paid to it by the co., to pay to the 
co. during the remainder of the lives of the 
persons who were receiving pensions, & who 
were named in the sched. to the policy, 
annuities which were equal in amount to 
the pensions which were being paid by the 
co. in pursuance of its pension scheme. The 
amounts received from the insurance co. 


under the policy were paid direct to the co., 
& payments equivalent to the annuities 
received from the insurance co. were made by 
the co. to the pensioners. The co. had full 
power to stcfc the payment of any pension in 
case of misconduct, but in fact no pension 
had been withdrawn. The pensioners did 
not at any time know of the existence of the 
policy. The co. had power in certain events 
to cancel the policy & claim repayment of 
part of the purchase money. The co. claimed 
that the sum of £23,100 should be allowed as 
a deduction in computing the amount of its 
deficiency for the purposes of excess profits 
duty for the accounting period ending 
in 1919 : — Held : the co. hail not by the 
payment of £23,100 got rid of their liability 
to pay the pensions to their retired or 
incapacitated employees, but had thereby 
acquired an asset, & therefore the £23,100 
constituted a capital expenditure St could not 
be allowed as a deduction by reason of 
r. 3 ( / ) of the Rules applicable to Cases 
I. & II. of Sched. I). to 1918 Act. — Morgan 
Crucible Co., Ltd. v. Inland Revenue 
Combs., [1932] 2 K. B. 185 ; 101 L. J. K. B. 
764; 147 L. T. 174; 17 Tax Cas. 311. 

264. Add. Citation : — sub nom. Atherton v. 
British Insulated & Helsby Cables, Ltd., 

10 Tax Cas. 155. 

Add. Annotations : — -Apld. Mallett i*. Staveley 
Coal & Iron Co., [1928] 2 K. B. 405 ; Anglo- 
Persian Oil Co. v. Dale (1931), 47 T. L. R. 
487. Consd. Morley v. Lawford (1928), 140 
L. T. 125 ; Van den Berghs, Ltd. v. Clark, 
[1935] A. C. 431 ; Ward v. Anglo-American 

011 Co. (1934), 19 Tax Cas. 94 ; Collins v. 
Adamson & Co., [1938] 3 K. B. 477. Refd. 
Mitchell v. Noble, [1927] 1 K. B. 719; 
O’Grady v. Bullcroft Main Collieries, Ltd., 
Bullcroft Main Collieries, Ltd. v. O’Grady, 
O’Grady v. Markham Main Colliery, Ltd. 
(1932), 17 Tax Cas. 93 ; Hughes v. British 
Burmah Petroleum Co. (1932), 17 Tax Oas. 
286 ; Golden Horse Shoe (New), Ltd. v. 
Thurgood, [1933] 1 K. B. 548; Whelan v. 
Dover Harbour Board (1934), 151 L. T. 288; 
Henderson v. Meade-King Robinson A Co. 
(1938), 22 Tax Cas. 97. 

265. Add. Annotations : — Refd. British Insulated & 
Helsby Cables v. Atherton, [1926] A. C. 205; 
Mallet v. Staveley Coal & Iron Co. (1927), 
138 L. T. 201 ; Anglo-Persian Oil Co. v. Dale 
(1931), 47 T. L. R. 487. 

266a. Superannuation funds — Contribution — What 
amounts to — Transfer of assets of fund to 
new fund capable of approval.] — By an 

agreement in 1921, in pursuance of an agree- 
ment made on the formation of resp. co. & 
in exercise of powers in its Memorandum of 
Assocn., it was provided that a number of its 
ordinary shares should be set aside to form 
the nucleus of a benefit fund for its own 
employees & those of associated cos. The 
shares were duly allotted to trustees, & a 


A. co. on the loan, 12i per cent, of the 
commission earned by them (B. co.) 
under their agency agreement with A. 
oo. : — Held : in oompnting their in- 
come, profits St gains for tax purposes 
applts. w e re not entitled to deduct the 
25 per cent, of the commission earned 
St received from A. oo. which they paid 
over to D. St EL under the agreements. 
That percentage of the commission 


paid to D. & B. was not expenditure 
incurred by applts. " solely for the 
purpose of earning . . . profit® or 
gains ” of their business within the 
meaning of sect. 10 (2) (ix.) of Indian 
In oome Tax Act, 1922. The obligation 
to make the payments was under- 
taken by applts. in consideration of 
their acquisition of the right St oppor- 
tunity to earn profits, that was, or the 

51 


right to conduct the business, St not 
for tbo purpose of producing profits in 
the conduct of tbo business.*— Tata 
Hydro-Electric Agencies, Ltd. 
(Bombay) v. Income Tax Comr,, 
Bombay Presidency St Aden, [19371 
A. C. 085; [1937) 2 ABE. R. 291 ; 106 
L. J. F. C. 102 ; 157 L. T. 506 ; 53 
T. L. R. 556 ; 81 Sol. Jo. 875, P. C.— 
END. 
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deed between the co. & the trustees, letting 
out the trusts on which the fund was to be 
held, was executed in 1923 ; it provided that 
the co. might by instrument in writing under 
its common seal revoke or alter any of the 
trusts & might declare new trusts. The 
benefit fund was not capable of approval by 
the Comrs. of Inland Revenue as a “ super- 
annuation fund ” within Finance Act, 1921 
(c. 32), s. 32. In 1928, by which time the 
shares which formed the nucleus of the fund 
had been sold & the proceeds put into other 
investments, & substantial additional con- 
tributions had been made to the fund by 
the co., the co. exercised its power of revoca- 
tion in respect of the greater part of the 
assets of the fund & transferred that part 
to a new trust which was approved by the 
Comrs. of Inland Revenue as a superannua- 
tion fund under the said sect. : — Held : the 
assets transferred, whether derived from the 
sale of the shares originally forming the 
nucleus of the benefit fund or from cash con- 
tributions subsequently made by the co., 
were paid by the co. by way of contribution 
towards the superannuation fund within 
Finance Act, 1921 (c. 32), s. 32. — Lowe v. 
Peter Walker (Warrington) & Robert 
Qain & Sons, I/td. (1935), 80 Sol. Jo. 32 ; 
20 Tax Cas. 26, C. A. 

208a. Revenue applied under statute — For 

inpayment of expenses of renewal of works — 
Harbour Mooring Commlsslo iers.] — Hall v. 
King's Lynn Harbour Moorings Comrs. 
(1875), 1 Tax Cas. 23. 

267. Add. Annotations : — Consd. Birmingham 

Corpn. v. Barnes, [1935] A. C. 292 ; Union 
Cold Storage Co. v. Simpson, [1939] 2 K. B. 
440. Refd. Ileyhoe v. Slough Theatre Co. 
(1933), 17 Tax Cas. 48H. 

208. Add. Annotation : — Refd. Glanoly v. Wight- 
man (1933), 149 L. T. 121. 

268a. Books used for professional purposes — 

Solicitor.] — The word “ plant ” in Finance Act, 
1925 (c. 36), s. 16, does not include a solr.’s 
books which he consults for professional 


purposes. — Daphne v. Shaw (1928), 43 
T. L. R. 45 ; 71 Sol. Jo. 21 ; 11 Tax Oaa. 250. 

Annotation : — Bold. Margrett r. Lowestoft Water Sc Gas Co* 
(1985), 19 Tax Cas. 481. 

208b. Water tower.] — Reap, co., which 

supplied water to Lowestoft & district, 
erected a water tower & constructed a new 
reservoir. The water tower was built of 
ferro-concrete, except for certain auxiliary 
apparatus, comprising pumps, valves & 
pipes. It was used for increasing the pressure 
of the water supply & replaced a gas engine 
& pumps previously used for that purpose. 
The reservoir, which was of the covered-in 
type, replaced, but on a site some distance 
away, an old reservoir (of the open type) 
which was not worth repairing. It was twice 
the capacity of the old one & in several 
respects was an improvement on the old one. 
The General Comrs. decided (a) that the water 
tower was “ plant ” in respect of which the 
co. was entitled to a deduction for wear & 
tear under rule 6 of Cases I. & II. of Sched. D. ; 
& (5) that the reservoir was partly a renewal 
& partly an improvement & that the amount 
' expended on that part which was a renewal 
was, under rule 3 (d) of Cases I. & II. of 
* Sched. D., an admissible deduction in com- 
puting the co.’s profits : — Held : there was 
no evidence upon which the Comrs. could 
arrive at their conclusions (a) that the water 
tower, apart from the auxiliary apparatus, 
was “ plant ” within rule 6 of Cases I. & II. 
of Sched. D., & (6) that any part of the cost 
of the reservoir was other than capital 
expenditure. — Margrett v. Lowestoft 
Water & Gas Co. (1935), 19 Tax Cas. 481. 

269a. Renewals paid for by lessor.] — By a 

lease made in 1921 the owners of machinery 
& plant demised them to a co. for the pur- 
poses of its trade, the lease containing a full 
repairing covenant on the part of the lessee. 
There had been no agreement varying the 
lease in that respect ; but renewals, improve- 
ments or reinstatements of the machinery 
& plant of a capital nature had always been 
paid for by the lessors. Repairs of a revenue 
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b I. Diminished value of rails ifr 

sleepers.] — Held ; a railway co. was uot 
entitled to any deduction for such 
diminished value. — Rhodbbia Uys. v. 
Comr. OF Taxes, [1925] App. D. 438.— 
S. AF. 


b il. .1 — Held : an article Is 

“ useless " when it is unfit through 
wear Sc tear for the purposes for which 
it was used, Sc is incapable of being 
repaired, or is In such a condition that 
a reasonable business man would 
prefer to substitute a new implement 
rather than incur the oost of repair- 
ing the old.— Robertson v. Comr. 
of Taxes. [1928 J S. A. 8. R. 313.— 
AUS. 


ta. " Repairs *’ <& " renewal ” — Rail- 
wav track. 1 — The words “ repairs ” & 
“ renewal ” are not expressive of a 
clear contrast. The fact that the wear 
of the rails & sleepers of a railway line 
although continuous Is not made good 
annually does not render the work of 
renewal, when it comes to be effected, 
necessarily a capital charge. Expendi- 
ture may be a permissible deduction 
in assessing to income tax. although 
the benefit derived from it extends 
beyond the year of assessment. 

Upon assessment of applts, to Inoome 
tax under Beohuonaland Protectorate 
Inoome Tax Proclamation, 1923, in 


respect of profits from 394 miles of 
their railway line in the Protectorate, 
they claimed to debit £252,174, which 
they had expended In the year of 
assessment in renewing 74 miles of the 
railway track. The work, which was 
part of a general scheme of renewal, 
included the supply of new rails, 
sleepers, Sc fastenings, where neces- 
sary ; steel sleepers were used in place 
of wooden sleepers for about half the 
line renewed. The renewal brought 
back the worn track to normal con- 
dition ; as renewed it was not capable 
of giving more service than the original 
line : — Held : applts. were entitled to 
the deductions claimod, because the 
sum expended was an outgoing “ not 
of a capital nature ” within sect. 15 
(1) (a) of the Proclamation, Sc was 
“ expended for repairs of property 
occupied for the purpose of trade or in 
respeot of whloh inoome is receivable ” 
within seot. 15 (1) (b).— R hodesia 
Railways, Ltd. v. Bechuanaland 
Protectorate Income Tax Col- 
lector, [1933] A. 0. 368 ; 102 L. J. 
P. O. 72 ; 149 L. T. 3 ; 49 T. L. R. 
370 ; 77 Sol. Jo. 235, P. C.— BECHU- 
ANALAND. 


sd. What Minister , may consider. ] — 
Applt. co., having acquired at a price 
fixed by independent appraisal certain 
second-hand machinery Sc equipment, 
which had formed part of the assets 
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of a co., of the same name which hail 
gone into voluntary liquidation, 
claimed in its return for taxation pur- 
poses certain allowances for deprecia- 
tion in respect of tho acquired material. 
Applt. co. was in fact controlled by the 
same shareholders who had controlled 
the co. to which the machinery & 
emiipment had formerly belonged Sc 
which, while in the ownership of the 
formor co., had been fully written off 
by depreciation. The Minister of 
National Revenue having refused applt. 
eo.’s claim on the ground that there 
had been no actual change in the 
ownership of the assets purchased : — 
Held: applt. co. was entitled to a 
deduction from their return in “ such 
reasonable amount as the Minister, in 
his discretion, may allow for deprecia- 
tion '* under sect. 5 (a) of the Income 
War Tax Act, R. S. O., 1927, c. 97, & 
tho decision of tho Minister had not 
been a proper exercise of his discretion. 
He was not entitled, in tho absence of 
fraud or improper conduct, to disregard 
the separate legal existence of applt. 
co„ & to inquire who its shareholders 
were Sc its relation to its predecessors. 
The taxpayer was the co., Sc not its 
shareholders. — Pioneer Laundry Sc 
Dry Cleaners, Ltd. v . Minister of 
National Revenue, [1939] 4 All E. R. 
254 ; 56 T. L. R. 12 ; 83 Sol. Jo. 923. 
P. C. — CAN. 



Vol. XXVm. — Income Tax. Oases 289a — 278, 


nature had been done by the lessees. In 
these circumstances the question arose 
whether in assessing the lessees to income * * - 
tax they should be allowed, under Income 
Tax Act, 1918, Sched. D, Rules applicable 
to Cases I. & II., r. 6, a deduction in respect 
of the diminished value of the machinery & 
plant by wear & tear : — Held : by the Ct. 
of Appeal, as the machinery & plant were 
demised to the lessees, by whom the trade 
was carried on, on the terms of a covenant 
binding them to maintain the same & 
deliver them over in good condition at the 
end of the lease, they should under sub-r. (2) 
of that rule be deemed to belong to the 
lessees, & that, apart from sub-r. (6), the 
lessees were accordingly entitled to the same 
deduction for wear & tear as they would have 
been entitled to under sub-r. (1) if they had 
been the owners ; the lessees were not dis- 
entitled to the deduction by reason of 
sub-r. (6), which provides that no such 
deduction shall be allowed for any year if the 
deduction when added to the deductions 
allowed for previous years to the person by 
whom the trade is carried on will make the 
aggregate deductions exceed the “ actual 
cost to that person ” of the machinery or 
plant, inasmuch as these words mean actual 
cost to the owner carrying on the trade, & 
that sub-rule had no application to a case 
like the present in which the trade was 
carried on by the lessees under a repairing 
covenant ; & the lessees were therefore 

entitled to the deduction. 

Heyhoe v. Slough Theatre Co., Ltd. (1933), 

17 Tax Cas. 488. Overd. Union Cotj> 
Storage Co., Ltd. v. Simpson, Union Coed 
Storage Co., Ltd. v. Ellerker, [1939J 2 
K. B. 440 ; [1939] 2 All E. R. 94 ; 108 L. J. 

K. B. 681 ; 160 L. T. 516 ; 55 T. L. R. 545 ; 

83 Sol. Jo. 315, 0. A. 

270. For existing citations read : — 

8 Tax Cas. 725, C. A., ajfjfgr., 129 L. T. 512. 

Add. Annotation : — Refd. Hughes v. Bank of 
New Zealand, [1937] 1 K. B. 419. 

276a. “ Actual cost — Actual capital 

cost.] — Resp. co., which carried on the trade 
of cinematograph exhibitors, leased from 
another co. a sound projector system for a 
period of ten years. The agreement & lease 
with the supplemental agreements thereto, 
made between the two cos. provided (inter 
alia) that resp. co. was (a) to keep the 
equipment in good & efficient, working order ; 

(5) Co bear the cost of such upkeep, with the 
exception that the lessor undertook to 
inspect the equipment periodically & per- 
form certain minor adjustment services free 
of charge ; & (c) at the termination of the 
lease, to deliver up the apparatus in good 
order & condition. The payments made by 
resp. co. under the lease by way of rent for 
the hire of the equipment & the cost of 
replacements, etc., were admitted as deduc- 
tions in computing its profits assessable to 
income tax, Sched. D. On appeal against 
assessments for 1930—31 & 1931-32, resp. 
co. claimed under r. 6, Cases I. & II., Sched. D, 
an allowance for wear & tear of the equip- 
ment leased, contending (a) that, by reason 


of its obligations under the lease, it was 
within the terms of para. (2) of that Rule, 
& (6) that, for the purpose of para. (8) of 
the Rule, regard should be had to what 
would havd been the actual cost to it of 
the equipment if it had been the owner. 
The General Comrs. allowed the deduction 
claimed : — Held : the words “ actual cost ” 
in r. 6 (6) moan actual capital cost, & as resp. 
co. had incurred no such cost it was not 
entitled to the deduction. — Heyhoe v . Slough 
Theatre Co., Ltd. (1933), 17 Tax Cas. 488. 

Annotation : — Consd. Union Cold Storage Co. v. Simpson, 
[1931) ] 2 K. B. 440, C. A. 

276b. .] — By an agreement made in 

Apr. 1920, between the Birmingham Corpn. 
& the Dunlop Rubber Co. the Corpn. agreed 
to lay a tramway from the co.’s works to a 
point within the district of the corpn., & the 
co. agreed, if certain conditions were per- 
formed, to pay, & they did pay, a sum which 
in the event amounted to £10,806. The 
corpn. laid the tramway at the cost of 
£54,752. In 1922 the corpn. spent £271,399 
on renewing its tramways & received from the 
Unemployed Grants Committee £40,238 in 
respect of tho work done. By agreement 
between the corpn. <fc the Board of Revenue 
the life of the corpn. ’s tramways was taken as 
twelve years ; & for soveral years, in assessing 
their tramway undertaking to income tax, 
deductions of £4,502 (one-twelfth of £54,752) 
& £22,017 (one-twelfth of £271,399) were 
made by the corpn. & allowed by the revenue 
officer. The corpn., in making their returns 
for the purpose of assessment of their tram- 
ways to income tax, claimed to make for the 
years ending on Apr. 5, 1930, & Apr. 5, 1931, 
the same deduction as before. Tho In- 
spector of Taxes contended that “ the actual 
cost ” of the tramways to the corpn. was the 
total sum expended on them by the corpn. 
after deducting the sums contributed by the 
co. & the Unemployment Grants Committee, 
& that the corpn. were only entitled to deduct 
one-twelfth of the balance after subtracting 
the sums contributed : — Held : “ the actual 
cost ” to the corpn. within Sched. D., CaBcs I., 
II., r. 6, was £54,752 in respect of the new 
tramway & £271,399 in respect of the renewed 
tramways, & in arriving at “ the actual cost ” 
the contributions of £10,800 & £46,238 were 
not to bo deducted ; & as the proposed allow- 
ances for wear & tear would not with the 
earlier allowances exceed the actual cost as 
defined above, the corpn. were entitled to 
claim them. — Birmingham Corpn. v. Barnes, 
[1935] A. C. 292 ; 104 L. J. K. B. 281 ; 152 
L. T. 558 ; 51 T. L. R. 293 ; 79 Sol. Jo. 213 ; 
33 L. G. R. 189 ; 19 Tax Cas. 195 ; sub nom. 

‘ Barnes v. Birmingham Corpn., 99 J. P. 
173, H. L. 

Annotation : — Consd. Union Gold Storage Go. v. Simj>bon, 
[1939 J 2 K. B. 440, C. A. 

■5 

276c. Replacement of obsolete plant or machinery 
— Meaning of obsolete — Question of fact for 
commissioners.]— South Metropolitan Gas 
Co. v. Dadd (1927), 13 Tax Cas. 205. 

278. Add. Annotations : — Consd. Salisbury House 
Estate v. Fry, [1930] 1 K. B. 304. Refd. 
Brighton College v. Marriott, fl 926] A. C. 192. 
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n. Add. Citations:— 33 Sc. L. R. 
289 ; 3 Tax Cas. 41 b. 


p i. Separate assessments under 

Schedules B . dt D .\ — A farmer bred 
horses & cattle on a considerable scale. 
He need his stallions for his own horse- 
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breeding purposes, & also earned fees 
by sending them on Journeys for the 
service of other owners* mares. In 
this connection he kept & reserve of 
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288b. Insurance company incapable of assessment 
under Sched. D., Case I.]--Proviso (a) to 1918 
Act, s. 38 (1), applies only to cases in wine# 
the Crown has power to tax under Case I. &, 
alternatively, under some other Case of 
Sched. D. Therefore the proviso does not 
apply in the case of a co. which is not carrying 
on a trade & is not chargeable under Case I. 
of Sched. D. — Simpson v. Grange Trust, 
Ltd., [1935] A. C. 422 ; 104 L. J. K. B. 276 ; 
152 L. T. 617 ; 51 T. L. R. 320 ; 79 Sol. Jo. 
287 ; 19 Tax Gas. 231, H. L. 

283b. Sum for which claim could be made under 
Sched. A., No. V., r. 8.]~-Applt. co., whose 
business admittedly consisted mainly in the 
making of investments in real property, & 
which was entitled to relief under sect. 33 
of 1918 Act, claimed relief under sect. 33 in 
respect of its expenses of management. 
The claim included a sum paid as retaining 
fee to a person who acted as the co.’s sur- 
veyor, valuer Sc rating expert, Sc a further 
sum paid as salary to an assistant surveyor. 
These items were contested by the inspector 
on the ground that they were expenses as to 
which relief might be claimed or allowed 
under Sched. A., No. V., rr. 7 & 8. No claim 
had in fact been made by the co. for relief 
in respect of these sums under rules 7 & 8 : — 
Held : on the true construction of sect. 33 (3) 
applts. were not entitled to relief under 
sect. 33 in respect of any exp uses as to which 
relief was capable of being claimed or allowed 
under rules 7 & 8 of No. V. of Sched. A., & 
to the extent that sums paid by applts. to 
their surveyor & assistant surveyor were 
sums expended for the maintenance of the 
co.’s property, in respect of which a claim for 
relief was capable of being made under 
rule 7 of No. V. of Sched. A. relief was not 
admissible in respect of them under sect. 33. — 
London Sc Northern Estates Co., Ltd. v. 
Harris, [1939] 1 K. B. 335 ; [1937] 3 All 
E. R. 262 ; 106 L. J. K. B. 823 ; 21 Tax. 
Cas. 197. 

284. Add . Annotation : — Refd. Collyer v. Hoare Sc 
Go., [1931] 1 K. B. 123. 

285. Add. Annotations : — Apid. Waldie v. I. R. 
Comrs. (1919), 12 Tax Gas. 113. Distd. 
Hagart Sc Rum-Murdoch v. I. R. Oomrs., 
[1929] A. C. 386. Refd. Bourne Sc Hollings- 
worth v. I. R. Comrs. (1921), 12 Tax Cas. 
483 ; Baker v. Mabie Todd (1927), 13 Tax 
Gas. 235 ; Landes Bros. v. Simpson (1934), 
19 Tax Gas. 62. 

287. Add. Annotations: — Apid. M&llett v. Staveley 
Goal Sc Iron Go., [1928] 2 K. B. 405, Consd. 
Morley v. Lawford (1928), 140 L. T. 125. 
Expld. Hagart Sc Bum-Murdoch v. I. R. 
Comrs., [1929] A. 0. 386. Distd. Pry v. 
Salisbury House Estate, Ltd., Jones v. City 
of London Real Property Co., [1930] A. C. 
432; Collyer v . Hoare Sc Co. (1930), 47 
T. L. R. 7. Folld. I. R. Comrs. v . Scottish 


Central Electric Power Oo. (1981), 146 L. T. 
169. Expld. Sc Distd. Hoare Sc Co. v. Collyer 
(1932), 48 T» L. R. 256. Consd. Thomas 
Merthyr Colliery Co. v . Davis, [19331 1 K. B. 
349 ; European Investment Trust Co. v. 
Jackson (1932), 18 Tax Cas. 1 ; Morse v . 
Stedeford (1934), 18 Tax Cas. 457 ; Collyer 
v. Hoare & Co., Ltd., [1937] 3 All E. R. 491 ; 
Lowry v. Consolidated African Selection 
Trust, Ltd., [1939] 1 All E. R. 353. Refd. 
Small v. Easson (1920), 12 Tax Cas. 351 ; 
Bourne Sc Hollingsworth v. I. R. Comrs. 
(1921), 12 Tax Cas. 483 ; British Insulated Sc 
Helsby Cables v. Atherton, [1926] A. C. 
205; Mitchell v. Noble, [1927] 1 K. B. 
719 ; Green t>. Gliksten (1928), 189 L. T. 
12 ; Rees Roturbo Development Syndicate 
v. I. R. Comrs., Rees Roturbo Development 
Syndicate v. Ducker (1928), 13 Tax Cas. 
366 ; Anglo-Persian Oil Oo. v .. Dale (1931), 
47 T. L. R. 487 ; Mersey Docks Sc Harbour 
Board v. West Derby Assessment Committee, 
Bottomley v. West Derby Assessment Com- 
mittee Sc Mersey Docks Sc Harbour Board, 
etc., [1932] 1 K. B. 40 ; Union Cold Storage 

* Co. v. Adamson (1931), 16 Tax Cas. 293; 

• Cadbury Bros., Ltd. v . Sinclair (1933), 149 
L. T. 412 ; Whelan v. Dover Harbour Board 
(1934), 151 L. T. 288 ; Ward v. Anglo- 
American Oil Co. (1934), 19 Tax Cas. 94 ; 
Allied Newspapers, Ltd. v. Hindsley, [1937] 
2 All E. R. 663 ; Consolidated African 
Selection Trust v. I. R. Comrs. (1939), 108 
L. J. K. B. 374 ; Henderson v. Meade-King 
Robinson Sc Co. (1938), 22 Tax Cas. 97 ; 
Odhams Press, Ltd. v. Cook, [1938] 4 All 
E. R. 545. 

288. Add. Annotations: — Consd. Morley v . Law- 
ford & Co. (1928), 140 L. T. 125 ; Morse v. 
Stedeford (1934), 18 Tax Cas. 457 ; Collins 
r. Adamson & Co., [1938] 1 K. B. 477. Refd. 
British Insulated'^ HelsbyJCables v. Atherton, 
[1926] A. C. 205 ; Anglo-Persian Oil Oo. v . 
Dale (1931), 47 T. L. R. 487. 

289a. .] — Applt., who carried on the 

business of brewer & owned a number of 
licensed premises let to tied tenants, applied 
to the licensing justices for the removal of an 
existing licence to a new house to be erected, 
on the terms that a licence at another inn 
should at the same time be surrendered. In 
due course the removal was effected in the 
manner approved by the justices. Neither 
of the outgoing tenants of the two inns, the 
licences of which were thus withdrawn, 
became the tenant of the new inn, Sc certain 
sums were paid to them in 1931 as com- 
pensation in order to secure their consent to 
the application to the licensing justices. 
On appeal against assessments to income tax 
under Sched. D. for the years 1931-32 Sc 
1932-33, applt. contended that the legal 
expenses incurred in connection with the 
applications to the licensing justices Sc the 
sums paid to the outgoing tenants as com- 


stallions to replace any which might 
become incapacitated. All his stallions, 
of whloh only a small proportion earned 
fees, formed part of one undivided 
stud. He was assessed to inoome tax, 
on the profits of hie general farming 
business under Schedule B. t Sc on the 
profits of his fee -earning stallions under 
Schedule D. As a method of fl-ring 
the amount of profits assessable under 
the latter Schedule, the oomrs. deter- 


mined to regard a certain number of 
stallions as exclusively used in earning 
fees, Sc to allow the deduotion of the 
cost of their full upkeep Sc attendance. 
Sc to provide for replacements by allow* 
tog a similar deduction In respect of 
other stallions in the stud to the extent 
of one-third of the number of travelling 
stallions. The farmer contended that 
his stallion -owning business should be 
treated as entirely separate from his 


farming business. Sc that the whole of 
the expenses & losses connected with 
his stallions should be set against the 
revenue derived from them : — Held : it 
was primarily a question for the oomrs. 
to determine, Sc no cause had been 
shown for disturbing their determina- 
tion. — M abbhall d. Inlaitd Rjbvknux 
Combs., 11937) 8. a 243.—SOOT. 
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pensation were admissible deductions in com- 
puting the amount of his profits assessable 
under Sched. D. The General Oomrs. con- 
firmed the assessments : — Held : on the facts 
of the case, the General Oomrs., in applying 
the principle in Southwell v. SaviXl Bros Ltd,., 
No. 288, had not made an error of law. — 
Morse v. Stedeford (1934), 18 Tax Cas. 457. 

290« Add. Annotations : — Aa to ( 1 ) Const!. Morley 
v. Lawford & Co. (1028), 140 L. T. 125; 
Allen v . Farquharson Bros. & Co. (1932), 17 
Tax Cas. 59 ; Thomas Merthyr Colliery Co. 
v. Davis, [1933] 1 K. B. 349 ; Worsley 
Brewery Co. v. I. R. Comrs. (1932), 17 Tax 
Cas. 349. As to (2) Reid. Mitchell v. Noble, 
[1927] 1 K. B. 719. Generally , Held. Small 
v . Easson (1920), 12 Tax Cas. 351 ; I. R. 
ComTs. v. Scottish Central Electric Power 
Co. (1931), 145 L. T. 109; Union Cold 
Storage Co. v. Adamson (1931), 10 Tax Cas. 
293 ; Allied Newspapers, Ltd. v. Hindsley, 
[1937] 2 All E. R. 003 ; Hughes v. Bank of 
New Zealand, [1937] 1 K. B. 419. 

291. Add. Annotations : — Consd. Hart v. Riversdale 
Mill Co. (1927), 00 L. J. K. B. 091 ; Morley 
v. Lawford & Co. (1928), 140 L. T. 125. Apld. 
Collyer v. Hoare & Co. (1930), 47 T. L. R. 7. 
Distd. Fry v. Salisbury House Estate, Ltd., 
Jones v . City of London Real Property Co., 
[1930] A.' C. 432. Consd. Collyer v. Hoare & 
Co., [1931] 1 K. B. 123 ; I. R. Comrs. v. 
Scottish Central Electric Power Co. (1931), 
145 L. T. 109. Refd. I. R. Comrs. v. Lysaght, 
[1928] A. C. 234 ; Thomas Merthyr Colliery 
Co. v. Davis, [1933] 1 K. B. 349 r Allied 
Newspapers, Ltd. v. Hindsley, [1937] 2 
All E. R. 003. 

292a* .] — A brewery co., in the course of & 

for the purpose of their business, acquired 
licensed houses which were let to tenants 
subject to the usual tie covenants. The co. 
claimed that in the computation of their 
profits as brewers for assessment under 
Sched. D. the following expenses incurred in 
connection with these tied houses should be 
allowed : (a) compensation levy on tied 

houses ; ( b ) premiums paid by the co. for 
insuring tied houses against fire ; (c) the 
differences between the assessment to income 
tax, Sched. A., in respect of freehold tied 
houses or rents of leasehold houses on the 
one hand, & the rents received from the tied 
tenants on the other hand ; ( d ) replacement 
of fixtures & fittings of tied houses ; ( e ) repairs 
to tied houses. Having regard to the find- 
ings in the case, counsel for the Crown 
consented to an order reducing the assess- 
ment by the amount of the deductions 
claimed. — Youngs, Crawshay & Youngs, 
Ltd. v. Brooke (1912), 0 Tax Cas. 393. 

292b. Loss on Individual rents of tied houses — 

No loss on aggregate rents.] — A brewery co. 
owned freehold & leasehold licensed houses, 
which they let to tenants who were tied to the 
co. for all the beer, wines, & spirits sold on 
the premises let to them. Under the decision 
in usher's Wiltshire Brewery, Ltd. v. Bruce , 
No. 287, the co., where rent was forgone by 
reason of the tie, was entitled, in the com- 
putation of the profits of the trade for assess- 
ment under Sched. D. to income tax, to a 
deduction of the difference between the 
Sched. A. assessment of its freehold houses 
or the rents paid by the co. for its leasehold 


houses, on the one hand, & the rents received 
by it from the tied tenants, on the other 
hand, as an expense wholly incurred for the 
purposes of its trade. Some of the tied 
tenants paid premiums, & it was admitted, 
in the course of the hearing, that they must 
be taken into account in determining whether 
rent had been forgone by the co. by reason 
of the tie. In some cases the co. suffered 
a loss in respect of rent forgone, but in other 
cases the rents received by the co. exceeded 
the annual value or the rent paid by the co., 
as the case might be. In assessing the co. 
to income tax under Case I. of Sched. D. 
the Crown claimed that the amount of such 
excess should be brought into account under 
Sched. D., but so far only as was required 
to wipe out the debit above mentioned, & 
that for this purpose the whole of the houses 
must be aggregated : — Held : the claim 
of the Crown failed, on the ground that the 
profits <fo gains arising from the ownership 
of land, whether used for the purposes of 
trade or not, were determined exclusively 
by reference to annual value under Sched. A., 
<fc accordingly the rents received could not be 
included in an account under Sched. D. of 
the profits & gains of the trade for the purposes 
of which the land was used. — Hoare & Co., 
Ltd. v. Collyer, [1932] A. C. 407 ; 101 L. J. 
K. B. 274 ; 140 L. T. 409 ; 48 T. L. R. 250 ; 
70 Sol. Jo. 105 ; 17 Tax Cas. 109, H. L. 

Annotations : — Consd. Oollyer v „ Hoare & Go., [19371 3 All 

• K. R. 491 ; Lowry v. Consolidated African Selection Trust, 
Ltd., [1939] 1 All E. tt. 353. Refd. Consolidated African 
Selection Trust v. I. R. Comrs. (1939), 108 L. J. K. B. 374. 

292c. Deficiency In rent — How calculated.]— 

A brewery co. had, during the years under 
assessment, from time to time purchased or 
acquired leases of licensed houses which it 
let on yearly tenancies, or for periods of 
years, to tenants who were tied to the co. 
for all the beer, wine & spirits sold on the 
premises so let. The co. had about a 
thousand such houses. It was not disputed 
that in computing the profits of its trade for 
assessment under Sched. D, Case I., the co. 
was entitled to a deduction of the difference 
between the rents paid by it for its leasehold 
houses, or the Sched. A assessments on its 
freeholds, & the rents (including the annual 
equivalent of any premium from the tenant) 
received by it from the tied tenants. It was 
now claimed by the co. that, in computing 
the deficiency of rent in respect of any lease- 
hold licensed house, the following sums, paid 
or foregone by the co. on its acquisition of the 
house, should be spread over the period of the 
lease, & the annual equivalent of each such 
sum added to the amount which the co. paid 
in the name of rent : (a) a premium paid by 
the co. on the grant to it of a lease at a 
yearly rent ; (6) a sum paid on the purchase 
by the co. of an existing lease ; (c) a sum 
expended by the co. on alterations & improve- 
ments in a licensed house under a covenant 
so to do ; & (d) the amount of a debt fore- 
gone on the assignment to the co. of a lease 
of premises in satisfaction of a debt due to 
the co. : — Held : in computing the deficiency 
of rent the comparison to be taken was 
between what the premises would fetch at a 
rack rent or the annual value, as assessed for 
the purposes of income tax under Sched. A, 
whichever is greater, on one side, & the 
aggregate of the rent paid by the tenant. 
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plus the annual equivalent of any premium 
paid by the tenant for his lease, on the other ; 
if alterations & repairs made by the brewers 
added to the value of the premises, such 
expenditure would be reflected in the rack 
rent, or in the annual value of the premises ; 
& none of the deductions claimed could be 
allowed. — Collyer v. Ho are & Co., Ltd. 
(No. 2), [1938] 1 K. B. 235 ; [1937] 3 All 
E. R. 491 ; 107 L. J. K. B. 1 ; 158 L. T. 
383 ; 63 T. L. R. 935 ; 81 Sol. Jo. 750 ; 21 
Tax Cas, 318, 

293. Add. Annotation : — Retd. Thomas v. Evans, 
Jones v. South-West Lancashire Coal-Owners’ 
Assocn. (1927), 11 Tax Cas. 790. 

294. Add. Annotation: — Refd. OollinB v. I. R. 
Oomrs. (1924), 12 Tax Cas. 773. 

295. Add. Annotation : — Refd. Collins v. I. R. 
Comrs. (1924), 12 Tax Cas. 773. 

295a. Mutual Insurance — Surplus from other 

business done with fire policy holders — 
Whether liable to tax.]— The main object of 
applt. co. which was incorporated as a co. 
limited by guarantee & not having a capital 
divided into shares, was to enable local 
authorities & other public bodies by co- 
operation to insure against fire <fc other risks 
on the most favourable terms. Since 1913 
the co. had, in addition to the fire insurance 
business conducted on the mutual system, 
carried on an extensive business of a mis- 
cellaneous character & particularly em- 
ployers’ liability business. Considerable pro- 
fits were derived from this miscellaneous 
business, & it was admitted that in general 
applts. were liable to be assessed to income 
tax in respect of these profits, but they 
claimed to be exempt in respect of any 
surplus arising from employers’ liability or 
other miscellaneous business done with fire 
policy holders : — Held : as the principle of 
mutual insurance did not apply either to the 
employers’ liability business or to the mis- 
cellaneous business, inasmuch as the fire 
policy holders in a body had not contributed, 
the surplus arising from any part of that 
business must be treated as profit & gains 
under Sched. D. & chargeable to income tax 
accordingly. — Municipal Mutual Insur- 
ance, Ltd. v. Hills (1932), 147 L. T. 02 ; 
48 T. L. R. 301 ; 16 Tax Cas. 430, H. L. 

290. Add Citation : — 2 Tax Cas. 100. 

Add. Annotations : — As to (2) Co nsd. Thomas 
v . Evans, Jones v. South-West Lancashire 
Coal-Owners’ Assocn. (1927), 11 Tax Cas. 
790. Generally , Refd. Pegg & Jones v. I. R. 
Comrs. (1919), 12 Tax Cas. 82; I, R. Comrs. 
v. Westleigh Estates Co., 1. R. Comrs. v. South 
Behar Ry., I. R. Comrs. v. Eccentric Club 
(1925), 12 Tax Gas. 667. 

297. Add . Annotations : — Apld. Pegg & Jones v. 
I. R. Comrs. (1919), 12 Tax Cas. 82. Consd. 
Thomas v . Evans, Jones v. South-West 
Lancashire Coal-Owners’ Assocn. (1927), 11 
Tax CaS. 790. Distd. Adamson v . Union 


Cold Storage Co. (1931), 148 L. T. 172. 
Consd. Municipal Mutual Insurance, Ltd. v. 
Hills (1932), 48 T. L. R. 301. Refd. I. R. 
Comrs. v. Westleigh Estates Co., I. R. 
Comrs. v. South Behar Ry., I. R. Comrs. v . 
Eccentric Club (1925), 12 Tax Cas. 657; 
British Sugar Manufacturers, Ltd. v. Harris, 
[1938] 2 K. B. 220. 

300. Add. Annotations : — Consd. I. R. Comrs. v 
Westleigh Estates Co., I. R. Comrs. v . South 
Behar Ry., I. R. Comrs. v . Eccentric Club 
(1925), 12 Tax Cas. 657 ; Cornish Mutual 
Assce. v. I. R. Comrs., [1920] A. C. 281. 
Distd. Liverpool Corn Trade Assocn. v. Monks, 
[1920] 2 K. B. 110. Consd. Municipal Mutual 
Insurance, Ltd. v. Hills (1932), 48 T. L. R. 

301. Apld. Jones v . South-West Lancashire 
Coal-Owners’ Assocn., [1927] A.* C. 827. 
Consd. National Association of Local Govern- 
ment Officers v. Watkins (1934), 18 Tax Cas. 
499. 

301. Add. Annotation : — Refd. Butler v. Mortgage 
Co. of Egypt (1927), 138 L. T. 328. 

302. Add. Annotations : — Consd. European In- 

* vestment Trust Co. v. Jackbon (1932), 18 

' Tax Cas. 1. Refd. British Insulated & 

Helsby Cables v. Atherton, [1928] A. C. 205 ; 
A.-G. v. Metropolitan Water Board, [1928] 1 
K. B. 833 ; Dott v. Brown (1935), 79 Sol. Jo. 
010 ; Ward v. Anglo-American Oil Co. (1934), 
19 Tax Cas. 94. 

304. Add. Annotations : — Distd. Beales v. Thomp- 
son (1927), 138 L. T. 331. Consd. Butler v. 
Mortgage Co. of Egypt (1928), 139 L. T. 29 ; 
Hughes v. Bank of New Zealand, [1937] 1 
K. B. 419. 

305. Add. Annotations : — Distd. Scales v. Thomp- 
son (1927), 138 L. T. 331. Consd. Butler v. 
Mortgage Co. of Egypt (1928), 139 L. T. 29; 
Simpson v. Grange Trust, Ltd., [1935] A. C. 
422. Refd. Fry v. Salisbury House Estate, 
Ltd., Jones v. City of London Real Property 
Co., [1930] A. C. 432. 

307a. Accident Insurance — Mutual society.] — 

A mutual insurance assocn. was formed, its 
sole activity being the indemnity of its 
members, who were coal-owners, against 
liability for compensation in respect of fatal 
accidents to workmen. The members of the 
assocn. were the persons protected by it, 
every member being liable to contribute a 
sum not exceeding £25 in the event of a 
winding up. The assocn. formed a general 
fund by making calls upon members propor- 
tionate to the wages paid in their works for 
the time being, & the balance of the ordinary 
call fund was transferred to a reserve fund, 
into which any extraordinary calls were also 
paid. A member, on retirement, was entitled 
to get back in cash a proportion of his share 
in the above reserve fund, but, apaift from 
this, members had no right at all to the cash 
in the reserve fund, though the interest 
accruing on the reserve fund could be used in 
diminution of members’ calls: — Held: (1) 


the expenditure wad exclusively in- 
curred in gaining the premium income 
within sect. 20 (5) (a) of Income Tax 
Assessment Act, 1922-30, &, there- 
fore, could not be deducted from the 
assessable income of the society. — 
Colonial Mutual Life Assurance 
Society, Ltd. v. Federal Taxation 
Comb. (1934), 49 O. L. R. 171— AUS. 


PART V. SECT. 2, SUB-SECT. 8. 

1 i. Welfare service — Whether 

admissible deduction .] — The taxpayer, 
a life insuranoe society, derived income 
from premiums & from investments 8c 
other sources. It sought to deduct 
from its assessable income expendi- 
ture on a “ welfare service,** which 
consisted in the voluntary provision 


by the society of a nursing service for 
assured persons & in the issue of 
pamphlets upon matters relating to 
health, 8c also expenditure in con- 
nection with consultant medical 
officers who advised the society upon 
matters relating to its life insuranoe 
business 8c upon information given in 
the pamphlets issued by it : — Held : 

56 



Vol. XXVHI. — Income Tax, Oases 307a— 312c* 


the sums paid by the members to the assocn. 
were admissible deductions in computing the 
profits made by a member for the purpose of 
assessment to income tax* as the money was 
laid out by the respective members on a true 
insurance principle ; (2) the surplus funds of 
the assocn. were not assessable to income 
tax, as the assocn. was mere machinery for 
the purpose of enabling subscribing members 
to insure themselves. — Thomas v. Evans 
(Richard) & Co., Jones v. South-West 
Lancashire Coal Owners’ Assocn., [1927] 
1 K. B. 33 ; 95 L. J. K. B. 990 ; 135 L. T. 
673 ; 42 T. L. R. 703 ; 11 Tax Cas. 700, C. A. ; 
affd. sub nom. Jones v. South-West Lan- 
cashire Coal Owners’ Assocn., [1927] A. C. 
827 : 90 L. J. K. B. 894; 137 L. T. 737 ; 43 
T. L. R. 725 ; 71 Sol. Jo. 680. H. L. 


Annotations :~--Aa to (1) Consd. Municipal Mutual Insurance, 
Ltd. v. Hills (1932), 48 T. L. R. 301. Refd. Thomas 
Merthyr Colliery Co. v. Davis (1932), 148 L. T. 32. 

307b. Marine insurance company — Building ships 
— Cancellation of shipbuilding contracts.] — 

A marine insurance co., having entered into 
contracts for the building of four ships, 
accepted delivery of two of the ships <St 
then, owing to a slump in the shipping trade, 
cancelled the contracts for the other two 
ships on payment of £70,000. It was con- 
tended that a new business of dealing in ships 
had been begun by the co., & that the 
£70,000 was a proper deduction in arriving 
at its profits : — Held : the co. was not carry- 
ing on any trade, from the profits of which 
the £70,000 was an admissible deduction. — 
Devon Mutual Steamship Xn\u;v,ance 
Assocn. v. Ogg (1927), 13 Tax Cas. 184. 


309a. Loss on investments — What amounts to.j — j 
Applts., an insurance co., had investments 
in British railway stocks, & it was admitted 
by the Crown that any loss suffered by applts. 
on such investments was deductible from 
their profits for purposes of income tax. The 
result of Railways Act, 1921 (c. 55), was 
that applts. received in exchange for their 
various railway holdings stocks in the four 
amalgamated railway cos. created by that 
Act. The market value of these new stocks 
was less than the original cost to applts of 
the old stocks, & they claimed that the loss 
so occasioned to them should be allowed as 
a deduction from their profits for 1922 & 
1923 in computing their income tax liability : 
— Held : as the effect of what had happened 
was that the old investments had been closed 
& realised, & new investments had been 
begun, applts. were entitled to the deduction 
claimed. — Royal Insurance Co., Ltd. v. 
Stephen (1928), 44 T. L. R. 830 ; 14 Tax Cas. 
22 . 

Annotations : — Apld. Westminster Bank v. Osier, [1933] A. 0. 

139. Reid. Cross v. London & Provincial Trust, Ltd.. 

[1938] 1 K. B. 792. 


310. Add. Annotation : — Refd. Mann v. Nash 
(1932), 48 T. L. R. 287. 


312a. Employment — Actress.] — The expression 
“ employment ” in Sched. E of 1918 Act 
means something analogous to an office or a 
post. 

An actress earned her living by accepting 
& fulfilling engagements for which her 
professional qualifications fitted her. During 
the periods of assessment in question, she 
exercised her activities by (a) acting in various 
stage plays in England & one in the United 
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States of America, under various contracts 
with theatrical producers ; (5) performing 

for the films ; (c) performing on the wireless 
for the British Broadcasting Corpn., & 
(d) performing for gramophone companies 
for reproduction on their records '.—-Held : 
the actress was assessable under Sched. D of 
1918 Act in respect of the profits which she 
derived from her profession or vocation as 
an actress & not under Sched. E in respect of 
the profits of her employment. — Davies v. 
Braithwaite, [1931] 2 K. B. 028 ; 100 
L. J. K B. 019 ; 145 L. T. 093 ; 47 T. L R. 
479 ; 75 Sol. Jo. 626 ; 18 Tax Cas. 198. 

Annotation: — Refd. Bennofc v. Marshall, [1937] 3 All E. R. 

208 . 

312b. Profits of foreign tour.] — Resp. 

was an actress who resided in the United 
Kingdom. During the years 1925-26 to 
1927-28, she acted in the United Kingdom 
in various stage plays, performed for the 
films & on the wireless, & gave performances 
for reproduction on gramophone records. 
She entered into a separate contract in respect 
of each play & each wireless appearance. In 
addition, during part of the year 1925-26, 
she acted in a play in America, the preliminary 
negotiations for which were made prior to her 
leaving the United Kingdom, although the 
actual contract was not made or signed until 
she arrived in America. The General Comrs. 
decided, on appeal, that resp. was assessable 
to income tax under Sched. E. for the years 
concerned & that the income received in 
respect of the American employments must 
be excluded from the assessments : — Held : 
(1) resp. exercised a profession, in respect of 
the profits of which she was assessable under 
Case II. of Sched. D. ; (2) (on a supplemental 
case being stated) resp. carried on one pro- 
fession only & was assessable for the year 
1925-26 in respect of the whole of her earn- 
ings therefrom, including the earnings from 
the American engagement. — Davies v . 
Braithwaite (1933), 77 Sol. Jo. 572 ; 18 
Tax Cas. 198. 

Annotation : — Refd. Bennot v. Marshall (1938), 158 L. T. 75. 

312c. Whether resident In United 

Kingdom.] — Resp., an actress, was a British 
subject & lived in the United Kingdom 
till Oct. 1931, when she signed a contract 
there to act in a play in America. She 
left for America in Nov. 1931, & early in 
1932 entered into a contract there to act for 
an American film co. for a period of 5^ months 
ending in Dec. 1932, with further options. 
Resp. returned on Apr. 8, 1933, to the United 
Kingdom, where she acted in a play during 
May & June. On July 7 she went abroad for 
a holiday, returning to the United Kingdom 
on Sept, 1. She left for America in accord- 
ance with her contract with the film co. 
on Sept. 1933, & remained there till July, 
1934, when she returned to the United 
Kingdom permanently. Resp. was the 
tenant of a flat in London which she sub-let 
furnished from time to time during her 
absence abroad, but in which she stayed in 
May & June, 1933, in the interval between 
two sub-lettings. On appeal against certain 
assessments to income tax under Sched. D. 
resp. contended that she was not resident 
in the United Kingdom for the years 1932-33 
& 1933-34. The General Comrs. discharged 
the assessment for the year 1932-33 by consent, 
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& found that reap, was not resident in 
the United Kingdom for the year 1033-34 : — 
Held : there was evidence before the Comrs. 
on which they might reach their finding. — 
Withers v. Wynyard (1938), 82 Sol. Jo. 
274 ; 21 Tax Cas. 724. 

312d. Singer — Royalties on gramophone 

records.] — By an agreement of Dec. 14, 
1033, a gramophone co. agreed to pay to 
reap., a professional vocalist, certain royalties 
on gramophone records in consideration of 
his services for two years from Sept. 0, 1933, 

& to pay him £1250 per annum during that 
period by quarterly instalments of £312 10*., 
such payments to be treated as payments on 
account & in advance of the said royalties. 
By a further similar royalty agreement of 
Dec. 18, 1935, co. agreed to pay to resp. 
£1500 on the signing of the agreement, <fc 
during two years from Sept. 9, 1985, a further 
sum of £1,000 by quarterly instalments of 
£125, all such payments to be treated as 
payments on account & in advance of 
royalties due under the new agreement. On 
appeal against an assessment to income tax 
upon him under Case II. of Sched. D. for the 
year 1936-37 resp. contended that the sum 
of £1,500 paid under the agreement of 
Dec. 18, 1935, was a loan from the co. to him, 
repayable by equal quarterly payments of 
£187 10s., & that the quarterly payments 
under the agreement were £312 10s. less 
repayment of advance £187 10s. The 

General Comrs. held that the £1,500 was a 
loan : — Held : the sum in question was an 
advance payment on account of royalties & 
not a loan.— Taylor v. Dawson (1938), 22 
Tax Cas. 189. 

818. Add, Annotation : — Retd. Stedeford v, Beloe 
(1932), 146 L. T. 456. 

313a. Remuneration of solicitor- trustee under 

trust.] — A solr. -trustee was empowered by 
clauses in the instruments creating the 
trusts to charge for work done by him in 
connection with the trusts. By agreement 
between himself, his co-trustees <fe the bene- 
ficiaries, his remuneration was calculated as 
a percentage of the annual income of the 
trust funds, which income had already been 
brought into charge to tax : — Held : this 
remuneration was chargeable to income tax 
against the solr. under 1918 Act, Schedule D, 
Case II., as his profits or earnings arising 
from an employment, & was not constituted 
of annual payments payable wholly out of 
profits or gains brought into charge to tax 
within Rules applicable to all Schedules, r. 19. 

— Jones v. Wright (1927), 139 L. T. 43; 44 
T. L. R, 128 ; 72 Sol. Jo. 86 ; 13 Tax Cas. 221. 

Annotation : — Apld. Watson & Everitt v . Blunden (19S4), 18 
Tax Cas. 402. 

313b. .] — Applt., who was a practising 

solr., had, in partnership with other persons, 
purchased a brickyard & certain land with 
a view to working the brickyard & developing 
the property as a building estate. The 
property was vested in him & another 
person as trustees. Applt., who at the 
material times was entitled to a four-ninths 
share of the proceeds of the adventure, acted 
as solr. in all matters connected with the 
property. The costs for such work were paid 
to applt. by the trustees & were credited in 
full m the accounts of applt.’ s practice. On 
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appeal against the assessment made on him 
under Sched. D. for the year 1932-33, in 
respect of his profits as a solr., applt. claimed 
that, in computing these profits, four-ninths 
of the costs should be excluded, on the ground 
that he was, in effect, paying costs as a client 
to himself as a solr., since four-ninths of the 
costs were borne by him by way of deduction 
from his share of the moneys derived from 
the property. The Special Comrs. decided 
that the whole of the sum received by applt. 
from the trustees by way of costs was cor- 
rectly included in Ins accounts as a receipt 
of his profession as a solr., & confirmed the 
assessment : — Held : the sums received by 
applt. from the trustees by way of costs were 
ordinary receipts of his practice as a solr. 
& he was correctly assessed on that basis. — 
Watson & Everitt v . Blunden (1934), 18 
Tax Cas. 402, C. A. 

315a. Setting up new profession — Barrister 

becoming King’s Counsel.] — A junior barrister 
on becoming a King’s Counsel does not “ set 
up ” a new profession within r. 1 (2) of the 
Rules applicable to Cases I. & II. in Sched. D. 
* to 1918 Act, &, consequently, his earnings 

» are not to be computed in accordance with 
that sub-rule. — Seldon (F. E.) v, Croom- 
Johnson ; Seldon (P. E.) v, Bruce Thomas, 
[1932] 1 K. B. 759 ; 101 L. J. K. B. 358 ; 

147 L. T. 72 ; 48 T. L. R. 304 ; 76 Sol. Jo. 
273 ; 16 Tax Cas. 740. 

316. Add. Annotations : — As to (2) Consd. West- 
minster Bank v . Osier, [1933] A. C. 139. As 
to (3) Apld. Whelan v. Henning, [1926] A. C. 
293. Dlstd. Ormond Investment Co. v. Betts, 
[1927] 2 K. B. 326; As to (3) Expld. Dig- 
gines v. Porestal Land, Timber & Railways 
Co. (1930), 142 L. T. 509. (See [1931] A. C. 
380, H. L.). Refd. Kirke’s Trustees v. I. R. 
Comrs. (1920), 130 L. T. 582; Turton v. Mitchell 
(1927), 138 L. T. 365; Deeming v. Jones (1929), 
141 L. T. 472. Generally , Refd. Leitch t>. Em- 
mott, [1929] 2 K. B. 236 ; Miller (Lady) v. I. R. 
Comrs. (1930), 15 Tax Cas. 26 ; Cull v. Cowcher 
(1934), 18 Tax Cas. 449 ; Benn v. I. R. 
Comrs., [1937] 3 All E. R. 862 ; Hughes v. 
Bank of New Zeland, [1937] 1 K. B. 419. 

817. Add. Citations .*—[1920] 1 K. B. 430 ; 10 
Tax Cas. 139. 

Add. Annotations : — Apld. Turton v. Mitchell 
(1927), 188 L. T. 365. Consd. Leeming v. 
Jones (1929), 141 L. T. 472. Apld. Diggmes 
v. Porestal Land, Timber, & Railways Co. 
(1930), 142 L. T. 509. Refd. Ormond In- 
vestment Co. v. Betts, [1927] 2 K. B. 326 ; 
(see [1913] A. C. 380, H. L.) ; Merrfieldv. Wall- 
paper Manufacturers, Ltd., [1931] 2 K. B. 143. 
For cross-references following this case read 
“ see, now , Finance Act, 1920 (c. 22), a. 22 (1).” 

317a. Different holdings pf War 

Loan.] — Applt., who owned £2,350 5 per cent. 
War Loan inscribed in the books of the Bank 
of England, in June, 1924, converted this 
holding Into 4$ per cent. Conversion Loan, 
the interest on which was payable under 
deduction of income tax. Applt., however, 
continued throughout the year 1925-26 to 
hold a small amount of 5 per cent. War Loan 
Post Office issue, to which he had succeeded 
on the death of his daughter, & which he was 
not aware he could convert ; — Held : applt. 
continued throughout the year 1925-20 to 
hold the same source of income, i.«., 5 per 
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cent. War Loan, & under Schedule D, 
Case 111., r. 2, he was assessable to income tax 
for that year in the full amount of the interest 
received from such War Loan in the preceding 
year. — Ttjeton v. Mitchell (1027), 188 L. T. 
365 ; 18 Tax Cas. 245. 

817b. .}— The words “ interest 

... on any securities issued under the War 
Loan Acts, 1914 to 1917,** in 1918 Act, 
Sched D, Case III., r. 1 ( / ), designated one 
taxable subject-matter & not several sources 
of income. 

A taxpayer was the holder of a number of 
5 per cent. National War Bonds, 1928 (Third 
Series). These bonds were on Dec. 1, 1924, 
converted into 5 per cent. War Loan Stock, 
1929-47. The taxpayer in the following 
year purchased additional 5 per cent. War 
Loan Stock, 1929-47. Both the 5 per cent. 
National War Bonds, 1928, & the 5 per cent. 
War Loan Stock, 1929-47, were securities 
issued under the War Loan Acts. A question 
arose whether they were of the same class or 
source for the purposes of rr. 1 & 2 applicable 
to Case III. of Sched. D of the Income Tax 
Act. The taxpayer contended that they 
were the same source, & therefore the assess- 
ment for the year in question should be 
computed on the basis of the income arising 
within the year preceding the year of assess- 
ment. The Crown, on the other hand, con- 
tended that the income arising from 5 per 
cent. National War Bonds & 5 per cent. War 
Loan Stock was income arising from different 
sources, «fc therefore the assessment for the 
year in question ought to be computed on the 
income of the year of assessment : — Held : as 
both the 6 per cent. National War Bond*, 
1928, & the 6 per cent. War Loan Stock, 
1929-47, were securities issued under the 
War Loan Acts, 1914 to 1917, the interest 
arising from those securities arose from the 
same source & ought not to be split up for 
the purpose of charging income tax. — 
Merrifield v . Wallpaper Manufacturers, 
Ltd., [1931] 2 K. B. 143 ; 100 L. J. K. B. 
616 ; 145 L. T. 451 ; 16 Tax Cas. 40. 

817c. — r — Holdings of 

husband & wife.] — Where applt.’s wife, 
who was living with him, was in receipt 
of £9 16s. lOd. interest of War Loan in the 
year preceding the year of assessment, in 
which year applt. held no War Loan, & applt. 
in the year of assessment bought War Loan 
from which he received interest amounting 
to £3,662 10a. : — Held : applt. had been in 
possession of the source of such interest in 


the previous year, & was assessable only in 
the sum of £9 16a. 10 d. in respect of interest 
of War Loan. — Walker v. Howard (1927), 
188 L. T. 367 ; 18 Tax Cas. 813. 

Annotation: — Ovard. Leitoh v. Emmott, 11029] 2 K. B. 236. 
Compare No. 570a, post, 

317d. Shareholder of unlimited company 

— Deposit — No interest In year of assessment.] 

— Applt. was one of the four shareholders of 
an unlimited liability oo. carrying on the 
business of bankers, the management being 
conducted by a “ board of partners ” con- 
sisting of the shareholders. For several 
years the co. declared dividends, but none 
of the shareholders drew the whole amount 
due to him, the excess over what each re- 
quired being left on deposit with the co. 
Interest on the sums on deposit was, under a 
mutual understanding, allowed by the co. & 
credited to the shareholders quarterly. 
Applt.’s deposit account was credited with 
interest for the year ending Mar. 81, 1930. 
During the year ending Mar. 31, 1931, the 
“ board of partners ” resolved, in view of the 
financial conditions then existing, to forgo 
interest on their deposit accounts for the 
time being. No interest on applt.’s deposit 
was accordingly paid or credited or became 
due in the year ending Mar. 31, 1931. Applt. 
was assessed to income tax, under Case III. 
of Sched. D., for the year 1930-31, on the 
basis of the amount of deposit interest 
arising to him within the year preceding. 
On appeal, he contended that the particular 
source of profits or income arising to him in 
the preceding year was the contract whereby 
interest was payable on the moneys deposited 
by him with the co. & that, when it was 
agreed that the payment of interest on the 
shareholders’ deposits should be discontinued, 
he ceased to possess the particular source of 
profits or income. The Special Conors, con- 
firmed the assessment : — Held : the source 
of profits or income had not ceased in the 
year of assessment. — Cull v. Cowcher 
(1934), 18 Tax Cas. 449. 

819. Add. Annotation : — Refd. Stewart v. Nor- 
manby Estate Co. (1933), 18 Tax Cas. 244. 

321. Add. Annotation : — Refd. Thompson v. Trust 
& Loan Co. of Canada (1932), 48 T. L. R. 209. 

321a. Surrender of Victory Bonds in payment of 
death duties — Unpaid Interest taken Into 
account In valuation.] — Where Victory Bonds 
are surrendered in payment of estate duty, & 
the accrued but still unpaid interest is taken 
into account in the valuation of the bonds, 


PART V. SECT. 4, SUB-SECT. 1. 

821s I. Surrender of Victory Bonds 
in payment of death duties. ] — Applt. ’a 
wife was entitled under the will of her 
father, who died in May, 1927, to 
receive, during her lifetime, one -fifth 
of the income of the residue of his 
estate. The exors, of the will had 
deposited, or undertaken to deposit, 
with the Oomrs. of Inland Revenue, 
certain Victory Bonds with a view to 
their transfer in payment of death 
duties. Under sect. 34 of Finance Act, 
1917. the exors. reoeived, in part 
satisfaction of the duties payable 
(including Interest thereon for the 
period for which payment was post- 
poned). an allowance in respect of 
the Interest which had accrued on 
these bonds as at the date when the 
bonds were transferred In payment of 


the duties. The interest so allowed 
appeared in the exors.’ account of 
income Sc expenditure for the period to 
Dec. 31, 1928, as " Victory Bond 
interest appropriated against duties ” 
& was shown as reducing the amount 
of the interest on unpaid death duties 
entered on the expenditure side of the 
account. The amount of the residuary 
income arrived at on this basis was 
paid to the life tenants, & applt. was 
assessed to sur-tax for the year 1928-29 
in a sum which included, as his wife’s 
share of that Income the amount 
actually paid to her by the exors, as 
Increased by the income tax appro- 
priate thereto. He appealed, con- 
tending that, on the authority of the 
decision In the case of Monks v. Fox’s 
Exors., accrued Victory Bond interest 
was not assessable to income tax Sc 
should be excluded from the exors.’ 
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account, Sc that the residuary income 
should be computed accordingly. The 
Special Comrs. decided that the form 
or acoount adopted by the exors. was 
correct Sc corresponded to the true 
nature of the .transaction : — Held : 
only the difference between the interest 
on death duties Sc the interest aoorued 
on the Victory Bonds was chargeable 
against the income of the estate Sc 
the amount actually reoeived by 
applt’s wife was Income. — M xtohkll 
v. Inland Revenue Combs. (1933), 
18 Tax Cas. 108.— IR. 

sk. Dividends received by broker — 
Deduction of interest on unpaid balance 
due to broker.] — Held : the client was 
not assessable for income in respect 
of the whole amount of the dividends 
received by the broker Sc credited to 
his acoount, but only in respect of the 
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the interest is not subject to income tax. — 
Monks v. Fox's Executors, [1928] 1 K. B. 
351 ; 97 L. J. K. B. 241 ; 138 L. T. 203 ; 44 
T. L. R. 115 ; 72 Sol. Jo. 31 ; 13 Tax Cas. 171. 

821b. Payment to beneficiary out of capital — To 
make up deficit of income.] — A testator by 
his will, after bequeathing an annuity to his 
wife for life as a prior charge upon his estate, 
directed the surplus income to be divided in 
equal shares between his wife & his three 
daughters. He authorised his trustees during 
the life of his wife to make payments on 
account of income to the persons for the time 
being entitled to the income of the trust fund, 
such payments in advance of income not to 
exceed a certain sum in respect of each share, 
but to be made out of money in the hands 
of the trustees whether representing capital 
or income & to be charged against income, 
any payment made out of capital to be 
recouped so far as practicable as & when the 
trustees should think fit : — Held : a recipient 
of payments made under this power on 
account & in advance of income, but in fact 
made out of capital, was chargeable in respect 
thereof to income tax under Sched. D. — 
Williamson v. Ougii, [1936] A. C. 384 ; 105 
L. J. K. B. 193 ; 154 L. T. 524 ; 80 Sol. Jo. 
244 ; 20 Tax Cas. 194, H. L. 

824a. Provision of plant — Payment In respect 

of capital.] — A colliery co. & an urban dis- 
trict council entered into a i agreement for 
the supply of surplus water from the co.’s 
collieries to the council, which carried on a 
water undertaking, on the terms ( infer alia), 
that the co. should erect (according to designs, 
. specifications & tenders previously approved 
by the council's engineer) such buildings, 
plant, etc., as were necessary for the pumping, 


distribution, etc., of the water, & that the 
council should pay annually to the co. (a) a 
fixed sum ; (b) a sum equal to one-thirtieth 
of the cost of the works ; (c) interest on any 
portion of such cost for the time being un- 
paid ; & (d) a sum of 1 d . per thousand gallons 
of water supplied. The agreement was to 
continue in force for thirty years (with an 
option of renewal to the council subject to a 
variation of the payments) at the end of 
which the buildings, plant, etc., were to 
remain the property of the co., but, in the 
event of the co. ceasing to work its collieries 
during the continuance of the agreement, the 
council were to be allowed to continue 
pumping the water : — Held : (1) the agree- 
ment between the co. & the council in effect 
provided for two distinct matters, viz., 

(a) a supply of water at an agreed price, & 

(b) the construction of the works necessary 
to provide the supply of water, upon terms 
that the council should reimburse the co. 
the cost of these works ; (2) the annual pay- 
ments equal to one-thirtieth of such cost 
were not part of the payments for the supply 
of water but were repayments of the capital 

. cost of the works, & were, accordingly, capital 
receipts not assessable to income tax in the 
hands of the co., & capital expenditure on the 
part of the council not admissible as deduc- 
tions in computing its income tax liability. — 
Boyce v. Whitwick Colliery £Jo., Ltd., 
Coalville Urban District Council v. 
Boyce (1934), 151 L. T. 464 ; 78 Sol. Jo. 
568 ; 18 Tax Cas. 655, C. A. 

Annotation .*• — Generally, Refd. Racecourse Retting: Control 
Board v. Wild, [1938] 4 All E. R. 487. 

326. Add. Annotations : — Refd. Seaham Harbour 
Dock Co. v. Crook (1930), 47 T. L. R. 23; 


difference between the sum of the 
dividends & the sum charged for 
interest . — He Stout & Toronto City, 
[1927] 2 D. L. R. 1100 ; 60 O. L. R. 
318. — CAN. 

■1. Dividends paid in Victory Honda 
exempt from taxation ] — W., Ltd., 
having accumulated profits, doclarod a 
dividend, & by consent of the share- 
holders, paid the same in Victory 
Bonds. W., a shareholder, in his 
income return for that year, claimed 
he should not pay income tax on this 
dividend beoauso it was paid in Victory 
Bonds which were exempt from Income 
tax : — Held : the payment of the 
distributed dividend in question in 
this case, in bonds, does not bring the 
transaction within the “ obligation ” 
of the bond in quostion which intro- 
duces the exemption in taxes. Such 
payment is not tho payment of the 
capital of the bond at maturity nor is 
it the payment of interest upon 
presentation & surrender of coupons 
which is what is exempt from taxation. 
The amount so received as dividend 
represented by said bonds was liable 
to income tax as profits & gains. — 
Watkrous e. Minister or National 
Revenue, [1931 i Ex. C. R. 108 ; affd ., 
(19331 S. C. R. 408 ; 3 D. L. R. 502.— 

an. Premium on repayment.] — A co. 
in the United Kingdom advanced a 
sum of money to a co. in India under 
an agreement dated In 1923. In 
terms of the agreement interest was 
payable at 3 per cent, on the sum 
advanced, & the principal sum was 
repayable in 1983, or earlier in certain 
events, together with a premium 
varying with the. date of repayment. 
If repayment was not made until 1933 


the premium then payable was at tho 
rate of 251 por cent. The sum 
advanced was repaid in & after 1933 
together with the arranged premium : 
— Held : income tax was assessable 
on the premium, in respect that tho 
circumstances of tho case showed that 
the premium was calculated so as to 
form part of the annual profit accruing 
to tho lender for the use of his money.- — 
Inland Revenue Comrs. e. Nelson 
fc Sons, Ltd. [1938] S. C. 816 ; 22 Tax 
Cas. 175.— SCOT. 

sp. Premium paid out cf undistri- 
buted income of company .] — Massey - 
Harris Co., Ltd. in 1929 redeemed its 
outstanding 7 per cent, cumulative 
preference shares at 110 per cent, of 
their par value. The premium of 
10 per cent, was paid out of & charged 
against the Surplus Account of tho oo. 
as shown in its Annual Report for the 
year 1929. Applts. received the sum 
of 891,220 as a premium on the redemp- 
tion of shares owned by the estate of 
W. E. H. Massey. This sum was 
assessed for income tax, which assess- 
ment was affirmed by the Minister of 
National Revenue : — Held : the pre- 
mium was paid out of “ undistributed 
income on hand,” & therefore taxable. 
— Massey’s Exors. v. Minister op 
National Revenue, [1939] Ex. C. R. 
41 .—CAN. 

st. Dividends received by trustee .] — 
Applt. entered into a trust agreement 
with his four children & a trustee 
pursuant to the terms of which he 
transferred to the trustee his interest 
in a parcel of real estate known as 
“ Southlands ” which had been owned 
by applt.’s wife in her lifetime, & on her 
death had, devolved to applt. as to an 
undivided one-third interest, & to the 
children as to the remaining two-thirds; 
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certain shares in the Malkin Co. ; 
certain life insurance policies on applt. ’s 
life in oxistenco at the date of tho 
agrooment, & certain now insuranco 
taken out on applt.’s life, subsequent 
to the date of the agreement. The 
children joined with applt. in trans- 
ferring Southlands to the trustee, the 
upkeep to be provided by the trustee 
who was to sell it as soon as a reasonable 
price could bo obtained for It. By 
permission of the children applt. lived 
in Southlands without paying rent 
therefor during the taxation period in 
question. The trust agreement pro- 
vided inter alia for the payment of tho 
premiums on the insurance policies, 
the upkeep of Southlands, the giving 
to applt. of an irrevocable proxy to 
vote the shares in the Malkin Co., 
the sale of such shares subject to cer- 
tain conditions, the investment of the 
trust moneys, the appointment by 
applt. of a new trustee & the division 
oi tho trust ostate at the termination 
of the trust. The only income received 
by the trustee during the taxation 
period in question was tho sum of 
86,400 as dividends from tho«hares of 
the Malkin Co. The Comr. of Income 
Tax assessed applt. on this income & 
that assessment was confirmed by the 
Minister of National Revenue from 
whose decision applt. appealed : — 
Held : applt. was not taxable for his 
occupancy of Southlands during the 
taxation period in question ; applt. 
was not a beneficiary of the trust 
within sect. 11 of the Income War 
Tax Act ; sect. 1 1 does not tax tho 
income of a trust as part of the income 
of the settlor of the trust when there 
are ascertained beneficiaries. — Mal- 
kin c. Minister of National 
Revenue, [1938] Ex. C. R. 225 ; 1 
D. L. R. 200.— CAN. 
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Smart v. Lincolnshire Sugar Co. (1935), 154 
L. T. 167. 

828a. Adjustment between local authorities.] — On 

the transfer on the appointed day of the 
functions of a poor law authority to county 
& county borough councils under sect. 1 of 
Local Govt. Act, 1929 (c. 25), the institu- 
tional property & liabilities of the authority 
were also so transferred under sect. 113 (2) (a), 
(6), & were divided between the councils, & 
in pursuance of sub-cl. (d), as soon as practi- 
cable after the appointed day an adjustment 
in respect of such properties & liabilities was 
made between the councils. By an agree- 
ment between the said councils, under sect. 
113 (2) ( d ) (ii.), a certain sum on balance 
became due under the adjustment from the 
deft, to pltf. council, after valuations, in- 
quiries, etc., on a date later than the 
appointed day by some sixteen months, which 
sum included a sum which, under this agree- 
ment, was called “ interest ” calculated as 
from the appointed day. Deft, council 
accordingly paid over this amount, which 
was the aggregate of the two said sums, 
deducting therefrom income tax on that part 
of it which represented the “ interest ” : — 
Held : the latter part was not interest within 
the Income Tax Acts, but it was an element 
in the calculation of the capital sum, i.e., 
the total sum paid over, which had to be 
made for the purpose of the said adjustment, 
& that, accordingly, defts. bad no right to 
deduct income tax therefrom. — Southport 
Corpn. v. Lancashire County Council, 
[1937] 2 K. B. 589 ; [1937] 2 All E. R. 626 ; 
106 L. J. K. B. 609 ; 157 L. T. 63 ; 101 3. P. 
398 ; 53 T. L. R. 684 ; 81 Sol. Jo. 460 ; 35 
L. G. R. 268. 

328b. Loans by trustees to beneficiary.] — Under 
her husband’s will applt. was entitled to a 
life rent of his whole estate, & the trustees 
(of whom she was one) were empowered to 
make advances to her out of capital if they 
were of opinion that the income of the estate 
was insufficient for her maintenance & that 
of a son. For some years the trustees made 
such advances, which the General Comrs., 
on appeal, had held to be income in the hands 
of applt. On May 8, 1934, the trustees & j 
certain prospective beneficiaries under the 


will signed a minute purporting to empower 
the trustees to make loans from the trust 
funds to applt. In respect of each advance 
thereafter applt. gave a receipt expressing 
the sum received to be an advance on loan, 
& at the end of the year she gave to the 
trustees a personal bond for the total advances 
made to her during the year. On appeal 
against an assessment made upon applt. under 
Sched. D., Case III., in respect of the sums 
received by her, the General Comrs. decided 
that the payments purporting to be made 
under the minute of May 8, 1934, were in 
reality granted by the trustees & received 
by applt. for purposes of maintenance under 
the power in her husband’s will & were 
income in her hands, & they confirmed the 
assessment : — Held : the General Comrs.* 
decision was correct. In the circumstances 
of this case the minute of May 8, 1934, was 
without legal effect. — Esdatle v. Inland 
Revenue Comrs. (1936), 20 Tax Cas. 700. 

334. Add. Annotations : — -Consd. Barlow v. I. R. 
Comrs. (1937), 21 Tax Cas. 354. Refd. I. R. 
Comrs. v. Holder, [1931] 2 K. B. 81. 

336. Add. Annotations : — Consd. Perrin v . Dickson 
(1929), 98 L. J. K. B. 683 ; Boyce v. Whit- 
wick Colliery Co. (1934), 151 L. T. 464; 
Dott v. Brown, [1936] 1 All E. R. 543 ; I. R. 
Comrs. v. Ramsay (1935), 154 L. T. 141. 
Refd. Looming v. Jones (1929), 141 L. T. 472 ; 
Brodie v. I. R. Comrs. (1933), 17 Tax Cas. 
432 ; Ainley v . Edens (1935). 19 Tax Cas. 
303. 

337. Add. Annotations : — Consd. Re Fitch’s Will 
Trusts, Public Trustee v. Nives (1928), 139 
L. T. 556 ; Perrin v. Dickson (1929), 98 
L. J. K. B. 683 ; Dott v. Brown, {1936] 1 
All E. R. 543 ; I. R. Comrs. v. Ramsay 
(1935), 154 L. T. 141. Refd. Glenboig Union 
Fireclay Co. v. I. R. Comrs. (1922), 12 Tax 
Cas. 427 ; I. R. Comrs. v. City of Buenos 
Ayres Tramways Co. (1904), (1926), 12 Tax 
Cas. 1125 ; Westcombe v . Hadnock Quarries, 
Ltd. (1931), 16 Tax Cas. 137; Brodie v. 
I. R. Comrs. (1933), 17 Tax Cas. 432 ; I. R. 
Comrs. v. Westminster (Duke) (1935), 104 
L. J. K B. 383 ; Ainley v. Edens (1935), 19. 
Tax Cas. 303 ; Commercial Union Assurance 
Co., Ltd. v. I. R. Comrs., [1937] 4 All E. It. 
159. 


PART V. SECT.. 4* SUB-SECT. 2.— A. 

•k. Interest due but unpaid.] — In 
1920 applts. sold all their property In 
St. Lucia & oeased to reside or carry on 
business there. In 1921 interest upon 
the unpaid part of the purchase price 
was payable to them, but it was not 
paid. Applts. were liable to pay In- 
come tax for the year 1921 under the 
Inoome Tax Ordinance, 1910, of St. 
Lucia, only if the interest above 
mentioned was “ income arising; & 
accruing' ” to them in 1921 ; — Held : 
though the interest was & debt accruing 
In 1921 it was not “ inoome arising or 
accruing ” in 1921, & applts. were not 
lia ble under the Ordinance to pay tax 
for that year ; further, applt. not being 
liable to assessment at all for 1921, it 
was not material that by sect. 25 of the 
Ordinance an assessment when entered 
in the list was to be “ final & con- 
clusive. — St. Lucia Ubines & Es- 
tates Co., Ltd. v. St. Lucia (Colonial 
Treasurer). U9241A. C. 508 ; 93 L. J. 
P. C. 212 ; 131 L. T. 267 ; 68 Sol. Jo. 
456 P. 0. — ST. LUCIA. 


PART V. SECT. 4, SUB-SECT. 2— B. 

sd. Accrued rents for storage — Book 
debts. ] — The prices paid for a distillery 
business included a sum in name of 
“ accrued rents.” These rents were 
due to the sellers by their customers 
under contracts for the storage of the 
latter’s whisky. The rents, payment 
of which was normally not exacted 
until the removal of the whisky, was 
based on weekly storage charges per 
cask. The sellers were liable to pay 
for deficiencies arising during storage. 
At the date of the sale the purchasers 
of the business obtained from each 
customer an acknowledgment of the 
amount of the rent then due by him : — 
Held : the rents accrued at the date 
of the sale of the business, when 
subsequently paid to the purchasers 
by the customers, were not subject to 
income tax in their hands, in respect 
that they were, at the date of the sale, 
ascertained book debts which had been 
bought by the purchasers. — Inland 
Revenue v. Arthur Bell Sc Sons, 
11939] S. O. 35. — SOOT. 
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PAHT V. SECT. 4, SUB-SECT. 2.— C. 

sk. Annuity payable out of corpus .] — 
Held : an annuity chargeable upon the 
corpus of an estate rather than being 
payable out of a settled fund, & not 
dependent upon the production or use 
of any real or personal property in 
particular, is a gift & not taxable under 
Income War Tax Act. R. 8. 0., 1927.— 
Toronto General Trusts Corpn. v. 
Minister of National Revenue, 
11936] Ex. 0. R. 172 ; 4 D. L. R. 633.— 
CAN. 

sL Annuity payable under insurance 
policy on life of husband .] — The Sun 
Life Assce. Co. of Canada issued a 
policy of insurance upon the life of 
applt.’s husband, applt. being named 
the ownor & beneficiary therein. 
The policy was described as 4 * Guaran- 
teed Income Life— Monthly Instal- 
ments— Annual Dividend Plan ” Sc 
provided that on the death of the 
assured the co. would pay to the bene- 
ficiary mentioned therein ** the sum of 
Seven Hundred Dollars Sc a like 
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345a. By Insurance company — In considera- 

tion for annual payments.] — A contract with 
an insurance co., by which the assured, in 
consideration of annual payments, is to receive 
other annual payments at a later date, does 
not create an annuity chargeable with income 
tax, except to the extent that the payments 
made by the co. consist of interest on those 
made to them by the assured. — P errin t\ 
Dickson, [1930] 1 K. B. 107; 98 L. J. K. B. 
683; 142 L. T. 29; 45 T. L. R. 621; 14 
Tax Oas. 608, O. A. 

Annotation* : — Held. Brodie v. I. R. Comn. (1033), 17 Tax 
Oas. 432 ; Minister of National Revenue v, Spooner, 
[19331 A. C. 684 ; Commercial Union Assurance Co. v. 
I. R. Comw., [1937] 4 AU E. R. 159. 

345 b, Guarantee of fixed dividend.] — Applts. 

guaranteed to pay for each of the first five 
financial years of the D. co., in case its profits 
should be insufficient to pay a fixed pre- 
ferential dividend of 7$ per cent, less income 
tax, such a sum as would enable a dividend 
at that rate to be paid, Sc if in any of those 
five years no profits were made by the D. 
co. the guarantors undertook to pay a sum 
equivalent to that required to enable the 
7} per cent, dividend (less tax) to be paid. 
In each of the five years applts. were called 
upon to make, & made, payments under their 
guarantee, the payments varying in amount 
from year to year according to the sums 
required by the D. oo. in order to pay the 
74 per cent, dividend lesn tax. Applts- 
were allowed to deduct the sums so paid as a 
necessary trading expense, Sc having been 
assessed under rule 21 of the All Scheds. 
Rules in respect of those sums as being 
“ annual payments,” appealed against the 
assessment : — Held : that the payments 
were “ annual payments ” within rule 21, & 
the fact that they were contingent & variable 
in amount did not affect their character as 
such ; Sc consequently that they were charge- 
able to tax. 

Per Lord Maugham : The word “ annual” 
in the rule must be taken to have the quality 
of being recurrent or being capable of recur- 
rence, & in this case the payments had this 

S uality. — Moss* Empires, Ltd. v. Inland 
Revenue CJomrs., [1937] A. C. 785 ; [1937] 
3 All E. R. 381 ; 106 L. J. P. 0. 138 ; 157 
L, T. 390 ; 53 T. L. R. 867 ; 81 Sol. Jo. 667 ; 
21 Tax Cas. 264 ; [1937] S. 0. (H. L.) 35, H. L. 
347. Add. Annotations : — Consd. Perrin v. Dickson, 
(1929), 98 L. J. K. B. 683 ; Dott v. Brown, 
[1930] I AU E. R. 543. Refd. I. R. Comrs. 
v . Ramsay (1936), 164 L. T. 141 ; British 
Salmson Aero Engines, Ltd. v. I. R. Comrs., 
[1937] 3 All E. R. 464 ; I. R. Comrs. v. 
Ledgard, [1937] 2 All E. R. 492 ; I. R. Comrs. 
v. Pyman (1937), 21 Tax Cas. 129. 

349a. Annual sum paid out of capital to make up 
annuity — Direction in will.}— -The trustees of 


a will were directed, on testator’s death, 
which occurred in 1920, to hold on trust 
certain shares together with three-fourths of 
the residue of his estate & to pay the income 
thereof to his widow for her life, with the 
proviso that if, in any year, the income from 
these sources did not amount to £4,000, they 
were to raise & pay to her out of the capital 
of the estate such a sum as added to the 
income would make a total of £4,000, it 
being testator’s expressed intention that the 
income payable to her should not be less 
than £4,000 a year. During each of the 
years 1923-24 to 1929-80 inclusive, the 
income of the shares Sc of the specified part 
of the residuary estate together fell short 
of £4,000 & the trustees made payments to 
the widow of varying amounts out of the 
capital of the estate to make up that sum 
each year. The trustees’ solrs. were in- 
formed by an officer of the Inland Revenue 
that no income tax would be claimed on 
these payments, but, later, assessments were 
made on the trustees under General Rule 21 
for each of the years 1923-24 to 1929-30 
inclusive in respect of the sums paid out of 
the capital of the estate. On appeal, the 
trustees claimed (i.) that these sums were 
not chargeable to income tax, Sc (ii.) that, 
in the circumstances of this case, Finance 
Act, 1927 (c. 10), s. 26, & Income Tax Act, 
1918 (c. 40), s. 126, did not authorise the 
making of assessments for years "up to Sc 
including the year 1928-29, Sc that such 
assessments were bad in law. The Special 
Comrs. decided (a) that the sums paid out 
of capital constituted an annuity or annual 
payment within the meaning of r. 21 Sc fell 
to be assessed on the applts., Sc (b) that 
sect. 125 did not apply to the case : — Held : 
income tax was payable in respect of the 
whole of the payment of £4,000 to the widow 
Sc the assessments had been correctly made. 
— Brodie v. Inland Revenue Oomrb. 
(1933), 17 Tax Cas. 432. 

Annotation : — Reid. Lindas & Hortin v. I. R. CJomrs. (1983), 
17 Tax Oas. 442. 

349b. Discretion to trustees in family arrange- 

ment.] — The trustees under a will were 
directed, on the death of testator’s widow, 
which occurred in 1909, to hold in trust one- 
half of the residuary estate Sc to pay the 
income thereof to his daughter for her life 
without power of anticipation &, on her 
death, for her children in equal shares. The 
income from the daughter's moiety proved 
insufficient for the maintenance of herself 
Sc her home, & by a deed of family arrange- 
ment executed in 1925, in which the daughter 
Sc all her children joined, the trustees were 
authorised to supplement the income of the 
daughter arising from the trust funds by 
payment to her out of the capital of the fund 


1934 she received the sum of $8,400 
which was assessed for income tax. 
The assessment was affirmed by the 
Minister of National Revenue from 
whose decision applt. appealed : — 
Held : (l) such monthly payments 

constituted ” income ” & applt. was 
liable for tax thereon ; (2) the contract 
was not like the annuity contracts 
mentioned in sect. 5 <*•) of the Act Sc 
applt. was not entitled to any exemp- 
tion or deduction. — Shaw t>. Minibtkr 
ov National Rbvknttr, [1989] Ex. 
O.R, 35. — CAN. 


monthly Instalment on the same day 
In each succeeding month until one 
hundred & twenty monthly insta] - 
ments In all shall have been paid. . . . 
The 00 . further agrees that if the bene- 
ficiary . , . shall still survive after the 
payment in full of the one hundred & 
twenty monthly instalments . . . the 
00 . shall continue to pay to the said 
beneficiary the sum of Seven Hundred 
Dollars monthly on the same day in 
each month ... so long as she may 
survive thereafter; ... It is further 
agreed that when the first instalment 
under this policy beoomes due, as 


above, the person or persons legally 
entitled to receive said first instal- 
ment shall have the option of 
commuting all instalments into a 
single cash payment of Seventy-One 
Thousand Four Hundred Dollars Sc 
the payment of this amount shall com- 
pletely discharge the co. from ail lia- 
bility in connection with this con- 
tract.” Applt., upon the death of the 
assured, did not elect to accept the 
cash payment of $71,400, Sc the 
monthly instalments stipulated in the 
contract have been paid to & received 
by her since that tame. In the year 
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of such sums as the trustees in their absolute 
discretions thought necessary & proper for 
the maintenance of herself & her home. 
During each of the years 1925-26 to 1929-30 
inclusive the trustees paid the daughter sums 
out of the corpus of the trust fund m addition 
to the income of the fund, while they also 
paid for her the rates, taxes, etc., on her 
house & other household expenses. On 
appeal against assessments made under 
General Rule 21 for these years on the 
amounts paid by the trustees out of the 
corpus of the fund, the Special Conors, 
decided that the payments were income & 
not capital payments, & that they were not 
voluntary allowances : — Held : the pay- 
ments were taxable income of the recipient. 
— Lind us & Hortin v. Inland Revenue 
Comrs. (1933), 17 Tax Cas. 442. 

Annotation: — Reid. Brodle v. L R. Comrs. (1932), 17 Tax 
Cas. 432. 

350a* Payment of debt by instalments.] — By an 

agreement of compromise in respect of a sum 
of money owed, resp. ( inter alia) covenanted 
to pay to appit. two sums of £1,000 each on 
the dates therein mentioned & £250 on 
each succeeding Mar. 31 so long as appit. 
should live, such covenant to bind resp.’s 
estate after his death : — Held : the annual 
payments were instalments of capital & not 
of income & resp. was not entitled to make any 
deductions in respect of income tax. — Dott 
v. Brown, [1936] 1 All E. R. 643 ; 154 L. T. 
484 ; 80 Sol. Jo. 245, C. A. 

Annotations .—Reid. British Salmson Aero Engines, Ltd. v 
I. R. Comrs., [19371 3 All E. R. 464 ; I. A. Comrs. t> 
Ledgard, [1937] 2 All E. R. 492 ; I. R. Comrs. v. Prawn 
(1937), 21 Tax Cas. 129. 

354. Add. Annotations : — Consd. Spilsbury v. 
Spofforth, [1937] 4 All E. R. 487. Held. 
Sherwood u. Sherwood, [1929] P. 120; 
Sibbe v. Stibbe, [1931] P. 105. 

354a. Right of wife to refund of personal 

allowance.] — On an order being made against 
a resp. living abroad, whose income was not 
subject to British tax, for payment of main- 
tenance free of tax to his former wife living 
in England, he must rerpit a sum which, 
after the payment of income tax at the 
standard rate, gave petitioner the sum named 
in the order, & she was also entitled to the 
benefit of any personal allowance by way of 
refund from the income tax authorities. — 
Shearn v. Shharn, [1931] P. 1 ; 100 L. J. P. 
41 ; 143 L. T. 772 ; 46 T. L. R. 652 ; 74 
Sol. Jo. 536. 

856. Add. Annotations: — Apld. South American 
Stores (Gath & Chaves) v. I. R. Comrs. 
(1926), 12 Tax Cas. 905. Refd. Taylor v. 
Taylor, [1937] 1 All E. R. 464. 

361. Add. Annotations : — As to { 1) Apld. Clack v . 
Clack, [1935] 2 K. B. 109. As to (2) Refd. 
Watkins v. I. R. Comrs., [1939] 2 K. B. 420. 
Generally , Refd. Sheam v. Sheam, [1931] 
P. 1 ; I. R. Comrs. v. Barnato, [1936] 2 
All E. R. 1176 ; Taylor v. Taylor, [1938] 

1 K. B. 320. 


361a. ■ ■ — .] — Where a maintenance 

order is made by a magistrate whereby a 
husband is ordered to pay a certain sum 
weekly to his wife, the husband is entitled 
to deduct income tax. — Clack v. Clack, 
[1935] 2 K. B. 109 ; 104 L. J. K. B. 271 ; 
152 L. T. 588 ; 99 J. P. 243 ; 51 T. L. R. 
341 ; 79 Sol. Jo. 306 ; 33 L. G. R. 210, D. C. 

Annotations : — Refd. Taylor v. Taylor, [1937] 1 All E. li. 464 ; 

Watkins t>. I. R. Comrs., [1939] 2 K. B. 420. 

862a. Order for payment free of tax — Claim 

for repayment.] — Resp. obtained a decree 
absolute of divorce & an order for the pay- 
ment of maintenance free of tax. At the 
end of the tax year Bhe obtained a certificate 
that tax had been deducted & claimed 
repayment of the tax. The payments had in 
fact been allowed as deductions against the 
income of the divorced husband, being 
treated as a charge on his income : — Held : 
resp. was entitled to the repayment claimed. 
— Spilsbury v. Spofforth, [1*937] 4 All E. R. 
487 ; 21 Tax Oas. 247. 

367a. Agreement to pay super-tax on wife’s 

Income In excess of specified sum — Whether 
husband entitled to marshal wife’s Income.] — 
A husband & wife lived apart upon the terms 
of a separation deed by which the husband 
covenanted during the joint lives of himself 
& his wife to pay to trustees for the benefit 
of the wife such a sum in each year as, after 
deducting income tax at the current rate, 
should amount to the sum of £3,000. 
Clause 1 1 of the deed was in these terms : 
“ In addition to all other payments by this 
indenture agreed to be made by the husband 
or his representatives after his deoease he or 
they shall pay & discharge all super-tax which 
shall be payable in respect of the income of 
either the husband or the wife except any 
super-tax in respect of any income of the wife 
not coming to her under or by virtue of this 
indenture m excess of £1,400 for any year.” 
Apart from the deed the wife had an income 
exceeding £1,400 a year: — Held: in com- 
puting the super-tax payable by the husband 
in respect of the income of the wife, the 
husband was not entitled to marshal the 
component parts of the wife’s income so that 
one part, namely, the annual amount payable 
under the deed plus £1,400, should be exempt 
from super-tax as to £2,000 thereof, & as 
to the balance should bear the lower rates 
of tax, & that the higher rate of tax should 
fall upon another part, namely, the excess 
of the wife’s total income over the first- 
mentioned part ; but clause 11 of the deed 
required that the whole super-tax payable 
in respect of the total income of the wife 
should be divided in the proportion which 
the amount of one of the above-mentioned 
parts of the wife’s income bore to the amount 
of the other, & that the husband should pay 
super-tax in the proportion which the first- 
mentioned part bore to that secondly 
mentioned. — Fleetwood - Hesketh v. Fleet- 
wood-Hesketh, [1929] 2 K. B. 65 ; 98 
L. J. K. B. 417 ; 141 L. T. 317, 0. A. 


PART V. SECT. 4, SUB-SECT. 2.— E. 
•m. Mortgage interest .) — Raja Rag- 

HUN AND AN PRASHAD SlNGH V. Co MB. OF 
Income Tax. Bihar A Orissa (1229), 
X.L.R. 9 Pat. 48.— END. 

so. Mortgage accepted in discharge of 
principal & interest under earlier mort- 


gage.) — When a mtge. has been 
accepted in discharge of the principal 
Sc Interest due under an earlier mtge. 
& the mtgee/s hooks of account hare 
not treated the Interest as being thereby- 
paid, the interest does not become a 
profit or gain assessable to Income tax 
until the mtge. is realised. If the 
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mortgaged property is sold under a 
mtge. decree, & is purchased by the 
ratgee., then so far as the purchase- 
price exceeds the jpxinoipal sums 
advanced there Is a realisation, ft there- 
fore payment, of the interest. In 
assessing the profit so arising sums 
paid by the mtgee, in respect of claim# 
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380c. Payment of Interest to debenture holders — 
Out of accumulated profits.] — The words 
“ profits or gains brought into charge to 
tax ” in rr. 19 & 20 of the All Schedules 
Buies to 1918 Act, mean profits or gains 
brought into charge to tax in the same year 
of assessment as the payment is made of the 
interest from which income tax is deducted. 

A trading co. wrote off against capital 
depreciation a balance of £68,929 standing to 
the credit of its profit & loss account <fc 
representing accumulated past profits on 
which the co. had paid income tax in previous 
years. During years of charge the co. made 
no profits, but it paid debenture interest, 
deducting from the payments tax at the 
standard rate which is claimed to retain on 
the ground that the £68,929 was to be re- 
garded as available for the payment of the 
interest, & that the interest was, therefore, 
“ payable wholly out of profits or gains 
brought into charge to tax ” within r. 19 
of the All Schedules Rules under 1918 Act : — 
Held : as during each of the years of charge 
the co. had no profits or gains brought into 
charge to income tax, the interest had not 
been paid out of money already brought into 
tax within r. 19. The case, therefore, did 
not fall within r. 19, but within r. 21, by which 
the co. must account to the Crown for the 
amount of the tax which it had deducted. — 
Luipaard’s Vlei Estate Gold Mining 
Co., Ltd. v. Inland Rl venue Comrs., 
[1930] 1 K. B. 593 ; 99 L. J. K. B. 330 ; 142 L. T. 
589 ; 46 T. L. R. 204 ; 15 Tax Cas. 573, C. A. 

Annotations : — Apld. Central London Railway v. I. R. 
Comrs., London Electric Railway v. I. R. Comrs., Metro- 
politan Railway v. I. R. Comrs. <1934), 151 L. T. 333. 
Refd. Neumann v. I. R. Comrs. (1933), 49 T. L. R. 212; 
Trinidad Petroleum Development Co. v. I. R. Comrs., 
[1936] 2 K. B. 185. 

369d. Whether payable out of capital.] — 

A co., as empowered by a private Act of 
1930, raised £850,000 by an issue of debenture 
stock. By sect. 118 of the private Act, the 
co. was allowed to charge to capital account 
the interest accruing till 1935 on money so 
raised. Interest, subject to deduction of 
income tax, was duly paid partly out of 
capital & was so debited in the co.’s accounts. 
An assessment to income tax was made in 
respect of the said interest on the ground 
that it had not been paid out of profits 
brought into charge to income tax. The co. 
maintained that it was entitled to retain as 
its own the tax deducted from the interest 
on the ground that, as there was income 
in its hands already subjected to tax which 
it could have used to pay the interest, the 
payment of interest debited to capital in the 
co.’s accounts ought to be treated as having 


been paid out of taxed profits : — Held : as 
the debiting of the interest to capital was not 
merely a matter of accounting, but a deliber- 
ate decision by the co. to charge the interest 
in question against capital & not against 
income, the co. was not entitled to retain the 
tax deducted. — C entral London Ry. Co. v. 
Inland Revenue Comrs., London Electric 
Ry. Co. v. Inland Revenue Comrs., 
Metropolitan Ry. Co. v . Inland Revenue 
Comrs., [1937] A. C. 77 ; [1936] 2 All E. R. 
375 ; 105 L. J. K. B. 513 ; 155 L. T. 66 ; 52 
T. L. R. 581 ; 80 Sol. Jo. 686 ; 20 Tax Cas. 
102, H. L. 

Annotation : — Consd. Fenton's Trustee u. I. R. Comrs., 
[1936] 1 All E. R. 116. 

373. Add. Annotation : — Consd. I. R. Comrs. v . 
Barnato, [1936] 2 All E. R. 1176. 

373a. Interest on sums omitted from accounts by 
trustees.] — An infant was entitled under two 
wills to funds on attaining his majority. 
On an account being taken the trustees were 
found to have made serious errors. The 
cestui que trust issued a writ claiming an 
. account & other relief but not alleging fraud 

. or breach of trust. A consent order was 

made containing ( inter alia) an admission by 
deft, trustees that they were chargeable 
with compound interest on all moneys 
due to pltf. The taking of the account was 
referred to accountants & a special referee, 
who drew up a detailed award in which certain 
sums were shown as interest. The Comrs. 
sought to assess these sums to super tax. 
The cestui que trust appealed to the Special 
Comrs. on the ground that the whole amount 
of the award was capital. The Special 
Comrs. found, in his favour, that the sums 
which had been calculated on an interest 
basis were interest in the nature of damages 
or compensation, & not interest within the 
Income Tax Acts. On appeal to the High 
Ct., the learned judge reversed this decision, 
& the cestui que trust appealed : — Held ; 
(1) there was an allocation by the special 
referee of a sum calculated on an interest 
basis ; (2) as there had been no breach of 
trust & the parties had consented to the order 
of the ct., this sum was interest payable 
not by way of damages or compensation, but 
under a contract & therefore liable to tax. — 
Inland Revenue Comrs. v. Barnato, [1936] 

2 AH E. R. 1176 ; 155 L. T. 211 ; 20 Tax Cas. 
455, C. A. 

Annotation : — As to (2) Apld. Barlow v. I. R. Comrs. <1937), 
21 Tax Cas. 354. 

375. Add. Annotations : — Consd. Martin v. Lowry, 
Martin v. I. R. Comrs., [1926] 1 K. B. 650; 
Ward v. Anglo-American Oil Co. (1934), 19 


upon the mortgaged property whioh 
he knew of when he purchased are not 
permissible deductions from the pur- 
ohaso-prioe. The purchase-price can 
properly be taken as the value of the 
property, although the valuation by 
the civil ot. for the purpose of the side 
proclamation is lower.—- Raghunandan 
Prasad Singh v. Income Tax Comrs. 
£1933), L. R. 60 Ind, App. 133, P. C.— 

«r. Interest payable out of rates .) — 
Certain municipal buildings which were 
charged with Income tax, Sohed. A., 
upon their annual value were erected 
with moneys borrowed on the security 
of the public rates, & the interest pay- 
able on the loans was raised out of the 
rates ; — Held : the interest was charge- 


able with Inoome tax, Sohed. D. — 
Aberdeen Supply Comrs. v. Russell 
(1890), 27 Sc. L. R. 759 ; 2 Tax Oas. 
643.— SCOT. 


st. Interest on loans for rating .] — 
Assessments were made upon the 
magistrates ot Ayr on the basis that 
they were chargeable to tax on the 
amount by whioh the interest paid by 
them on Joans for rating purposes 
exceeded their taxed income available 
to satisfy such interest, but without 
taking into account certain taxed 
income of the Common Good of the 
burgh. The magistrates contended 
that the revenue of the Common 
Good, so far as available should be 
taken into account, in respect that they 
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were entitled under their local Acts to 
apply this revenue to payment of the 
loan interest, although in the burgh’s 
accounts it had not been shown as 
having been so applied : — Held : the 
accounts were not conclusive on the 
question of chargeability to tax ; by 
virtue of the provisions of the Ayr 
Burgh Acts of 1873 & 1879 the taxed 
income of the Common Good might 
lawfully have been applied to payment 
of the loan interest ; Sc it might now 
be deemed to have been so applied 
in each year if & in so far as the 
expenditure met by the Common Good 
during these years could lawfully 
have been met from rates. — Inland 
Revenue v. Ayr Magistrates, [1938] 
S. C. 822.— SCOT. 
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Tax Cas. 94 ; Barlow v. I. R, Comrs. (1937), 

21 Tax Oas. 354. Refd. European Invest- 
ment Trust Co. v . Jackson (1932), 18 Tax 
Cas. 1 ; Torrens v. I. R. Comrs. (1933), 18 
Tax Cas. 262. 

376. Add. Annotation : — Refd. European Invest- 
ment Trust Co. v. Jackson (1932), 18 Tax 
Cas. 1. 

377. Add. Annotation : — Generally, Refd. I. R. 
Comrs. v. Holder, [1931] 2 K. B. 81. 

378. Add. Annotations : — Refd. 12a Jauncey, Bird v . 
Arnold, [1926] Ch. 471 ; I. R. Comrs. v. 
Holder, [1931] 2 K. B. 81 ; Marland u. I. R. 
Comrs. (1934), 19 Tax Cas. 467. 

378a. .] — By a mtge. & two further 

charges a mtgee. lent £25,500 on the security 
of a reversionary interest. Clause 5 (B) of 
the mtge. (which also applied to the further 
charges) provided that in case before the 
falling into possession of the reversion any 
interest on the principal money or on any 
accumulations of interest arising under that 
provision & added to the principal money 
should not be paid within thirty days of the 
due date then the sum due in respect of the 
half-year’s interest so unpaid should become 
principal money as from the day on which it 
became due & be added to the principal 
money & should carry interest at the same 
rate as that applicable to the principal 
money, “ but so that all interest unpaid on 
the original principal sum hereby secured & 
on all sums converted into principal money 
. . . shall become accumulated in the way of 
compound interest with half-yearly rests, M 
Sums were so added to the principal money 
amounting to £2,378 & these sums weie 
always net interest after deduction of in- 
come tax. The mtgee. then sold the 
reversion under his power of sale but left 
£25,500 on mtge. to the purchaser. The 
mtgee.’s solrs. received the balance of the 
purchase-money amounting to about £6,000 
& paid thereout the sum of £2,378, & a sum 
of interest thereon as to which no question 
arose, to the mtgor. & paid the balance to a 
second mtgee. An assessment to income 
tax was made on the solrs. to the extent of a 
sum arrived at by grossing up the net sum 
representing interest & deducting therefrom 
the mtgor.’s taxed income for the relevant 
years, & the Crown claimed to recover 
income tax on the sum so assessed as being a 
payment of interest not made out of profits 
or gains brought into charge within rule 21 of 
the All Scheds. Rules to the Income Tax Act, 
1918, as amended. Lawrence, J., affirmed 
a decision of the Comrs. discharging the 
assessment & in so doing purported to follow 
Inland Revenue Comrs. v. Holder , [1932] A. C. 
624 ; Earl of Carnarvon v. Inland Revenue 
Comrs. (1934), 19 Tax Cas. 455, & Marland 
v. Inland Revenue Comrs. (1934), 19 Tax Cas. 
467, in holding that the interest on the mtge. 
must be treated as having been paid half- 
yearly out of money advanced by the mtgee. 
The Ct. of Appeal held that it was impossible * 
so to hold, as Holder's case was distinguish- 
able <fc did not justify Singleton, J. ’s decision 
in Earl of Carnarvon v. Inland Revenue 
Comrs., while Mar land's case was wrongly 
decided, but dismissed the appeal on the 
ground that, as at each half-year the net 
interest only was added to the principal 
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money & accepted by the mtgee. in full 
satisfaction for the interest, the solrs., when 
they paid the mtgee. out of purchase-money 
the sum so added to the principal money, were 
not making a payment of interest within the 
rule. They were paying a sum that had 
already suffered tax by deduction & were 
under no liability to make any further 
deduction. — Inland Revenue Comrs. v . 
Lawrence, Graham & Co., [1937] 2 K. B. 
179 ; [1937] 2 All E. R. 1 ; 106 L. J. K. B. 
772 ; 157 L. T. 219 ; 53 T. L. R. 481 ; 81 
Sol. Jo. 277 ; 21 Tax Cas. 158, C. A. 

Annotation : — Consd. Cross v. London & Provincial Trust, 
Ltd., [1938] 1 K. B. 792. 

379. Add. Annoiaiion : — Refd. Boyce v. Whitwick 
Colliery Co. (1934), 151 L. T. 464. 

380a. Instalments paid after death of moneylender 
— Instalments not representing capital.] — 

A moneylender made loans on promissory 
notes which provided for payment to him 
of monthly or more frequent instalments. 
Up to the date of his death he was assessed 
under Case I, Sched. D, in respect of the 
profits of this business, all instalments due 
& paid prior to his death being brought into 
the relative computations. Instalments fall- 
ing due after his death were collected by the 
administrator of his estate but it was not 
suggested that the administrator was at any 
time carrying on any trade. Assessments 
were made on the administrator on the basis 
that so much of the instalments collected by 
him as did not represent repayment of 
capital was “ interest of money ” within 
rule 1, Case III., Sched. D. The adminis- 
trator contended that the sums in question 
were not assessable as “ interest of money ” 
within Income Tax Acts : — Held : the sums 
in question were “ interest " assessable under 
Case III. — Bennett v. Ocjbton (1930), 15 
Tax Cas. 374. 

380b. Interest payable abroad — By executors 

resident In England.] — A sum of money was 
advanced, on terms embodied in an agreement 
made in the United Kingdom, by K., who 
was resident in Kenya & was not resident 
in the United Kingdom, to B., who was 
resident both in Kenya & the United King- 
dom. The loan was made to enable B. to 
buy all the shares & debentures in an English 
limited co. As security B. deposited with 
K. in Kenya the documents of title to a farm 
in Kenya & all his share certificates in the 
co. Interest was payable half-yearly in 
sterling in East Africa. B. died in 1928. 
His exors., resps., who were resident in the 
United Kingdom, obtained probate of his 
will in England & appointed attorneys in 
* Kenya to one of whom letters of administra- 
tion with the will annexed were granted by 
the Supreme Ct. in Nairobi. Pour payments 
of interest were made to K. during the 
material period ; the first two were made to 
him personally in London by resps. without 
deduction of tax, & the remaining two, paid 
under deduction of tax, were sent to Barclays 
Bank in London on behalf of reaps., with 
instructions to pay the sums to K. through 
a branch of the bank in Nairobi. Assess- 
ments were raised upon resps. under General 
Rule 21 for the years 1928-29, 1929-30 &. 
1930-31 in respect of the interest payments 
in question. On appeal the Special Comrs. 
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decided that during B s lifetime the debt 
would be regarded as situate in Kenya & the 
interest as arising there, & that, although 
resps. became the debtors for the interest 
on his death, the mere accident of their 
residence in the United Kingdom should not 
be regarded as changing what was foreign 
into British property, & they discharged the 
assessments: — Held: (1) the interest pay- 
ments in question were made by reaps, who 
were resident in the United Kingdom out of 
sources in the United Kingdom, & they were 
accordingly assessable upon reaps, under 
General Buie 21 ; (2) on a point of “ dis- 
covery ” by reference to sect. 125, 1918 Act, 
the assessments had been validly made. — 
Inland Revenue Combs, v. - Broome’s 
(Viscount) Exors. (1935), 19 Tax Cas. 667 

380c. Mortgagee acting as solicitor for mort- 
gagor.] — A mtgee., when acting as solr. for 
the mtgor. on the sale of houses owned by 
the mtgor., received the proceeds of the sale 
& therefrom retained for himself arrears of 
interest due to him from the mtgor., less 
tax : — Held : the solr. mtgee. was the person 
“ through whom ” the payment of interest 
was made within rule 21, sub-r, (1), of the 
General Rules applicable to all Scheds. 
Accordingly under the terms of rule 21, 
sub-r. (2), the solr. mtgee. was bound to 
deduct tax from the amount he had received 
& to account therefor to the Inland Revenue. 

— Howells v. Inland Ri venue Combs., 
[1939] 2 K. B. 597 ; [1939] 3 All E. R. 144 ; 
161 L. T. 94 ; 55 T. L. R. 850 ; 83 Sol. Jo. 
587. 

391 ? After this case add ; — 

O . Royalties. 

391a. Payments in respeot of user of patents.] — A 
French firm, which had acquired from an 
American owner of patent rights the sole 
right of manufacture & sale, in the “ eastern 
hemisphere,” of certain machinery, entered 
into an arrangement with applt. co. under 
which the co. was appointed as the agent of 
the firm for the manufacture & sale of the 
machinery in the parts of the British Empire 
within ttds area, which included the United 
Kingdom. The terms of this arrangement 
were agreed verbally in Paris, were sub- 
sequently embodied in a letter, written in 
Pains, from the firm to the co. & were accepted 
by the co. by a letter written in England, 
under the arrangement, the selling price of 
the machinery was to be fixed by applt. 
co. whose manufacturing costs, plus overhead 
charges plus profit, were not to exceed certain 
specified percentages of the sales. Pay- 
ments due by applt. co. to the French firm 
under the arrangement were in fact made 
direct to the American owner of the patent 
rights, the amounts due by the co. to the 
firm being the same as the amounts due by 
the firm to the American owner. The 
machines which formed the subject of the 

S atent rights were manufactured in England 
5 sold by the co. The co. appealed to the 
Special Comrs. against assessments made 
upon it under r. 21 of the General Rules, as 
amended by Finance Act, 1927 (c. 10), s. 26, 
to cover the payments under the arrange- 
ment, contending that the agreement between 
the French firm & the co. was made in 
France 3c that the payments under that 
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agreement were not income arising from 
property in the United Kingdom: — Held: 
the payments under the agreement con- 
stituted income arising from property within 
the United Kingdom & were chargeable to 
income tax. — International Combustion, 
Ltd. v. Inland Revenue Combs. (1932), 16 
Tax C as. 532. 

391b. Lump sum payment.]— Reap. co. entered 
into an agreement with a French author, 
whose usual place of abode was not within 
the United Kingdom, under which it acquired 
the exclusive nght of translation & publica- 
tion in the English language of a book written 
in French, & agreed to pay the sum of 

500. 000 French francs for the right to sell 

28.000 copies of the best edition of the book. 
The agreement provided for annual pay- 
ments to the author, at a proportionate rate, 
for copies of the best edition sold in excess 
of 28,000 & for a royalty of 10 per cent, on 
the published price of all copies of any 
cheaper edition. Only 7,000 copies of the 
book were, in fact, sold & resp. co. was 
assessed to income tax under sect. 26 of 

- Finance Act, 1927 (c. 10), as extended by 

• sect. 25 of the same Act, in respect of the 
sum of 600,000 francs payable under the 
agreement : — Held : the payment was a 
payment of or on account of royalties. — 
Inland Revenue Combs, v. Longmans 
Green & Co., Ltd. (1982), 17 Tax pas. 272. 

391c. Assessment on person through whom pay- 
ment made — Not limited to agent of recipient.] 

— B. was proposing to form a co. for producing 
in London an English version of a play by a 
French author resident in Paris. By a 
memorandum of agreement between the 
author & B. the author granted to B. a 
licence to make an adaptation of the play 
in the English language & to produce it in 
London & elsewhere, & B. agreed to pay the 
author on signing the agreement the sum of 
£300 in advance & on account of royalties. In 
pursuance of the agreement B. instructed a 
firm of solrs. to pay the author out of money 
in their hands, of which he had the disposal, 
£300 on account of royalties, & they made the 
payment by their cheque for that amount, 
which was cashed in due course : — Held : the 
solrs. were persons “ by or through whom ” 
payment was made of royalties in respect of 
copyright within rule 21 of All Schedules 
Rules, as amended by Finance Act, 1927 
(c. 10), ss. 25, 26, so as to apply to cases 
where the usual place of abode of the owner 
of the copyright is not within the United 
Kingdom. — Rye & Eyre v. Inland Revenue 
Comrs., [1935] A. C. 274 ; 104 L. J. K. B. 
401 ; 152 L. T. 493 ; 51 T. L. R. 318 ; 19 
Tax Cas. 164, H. L. 

391d. Payment without deduction under separation 
agreement — Set-off.] — A separation agree- 
ment made in Aug. 1926, between a husband 
& wife provided that the husband should 
pay to the wife a specified weekly sum. The 
husband from time to time paid to the wife 
sums payable under the agreement without 
deducting the income tax thereon. In May, 
1935, the wife brought an action against the 
husband claiming a sum as money remaining 
due to her under the agreement. It appeared 
that during the period from Aug. 1926, when 
the payments began, down to Aug. 1932, the 
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husband had paid sums which were in the 
aggregate substantially equal in amount to 
those payable under the agreement for that 
period ; but that during the subsequent 
period from Aug. 1932, to the date of the 
action he had paid in each year sums which 
were considerably less than were payable 
in that year under the agreement. The 
husband contended by way of defence that 
he would have been entitled under 1918 Act, 
General Rules applicable to All Scheds., 
r. 19 (1), to deduct from each & all of the 
payments made by him income tax thereon 
at the current rate, leaving his wife to recover 
the amount of the tax from the income tax 
authorities, that as he had not deducted any 
of that tax he had overpaid his wife by the 
full amount thereof, Sc that as that amount 
exceeded the sum claimed by the wife she 
could recover nothing in the action : — Held : 
although the sums payable under the agree- 
ment were payable weekly, yet, as they 
might continue for longer than a year, they 
were, within the meaning of rule 19 (1), an 
“ amiual payment, *’ from which, in so far 
as it remained unpaid, the husband was 
entitled to deduct income tax “ on making 
such payment,” & on receipt of the 
“ residue ” of which the wife should allow 
the deduction, that as the husband had made 
the annual payment in full for each year 
down to 1932 he was no longer entitled to 
deduct tax in respect of these years, but 
that as he had not made that payment in 
full for any of the remaining years down to 
the time of the action & a residue remained 
payable in respect of these years ii€* was 
entitled on making payment of that residue 
to deduct from his wife’s claim thereto th. 
amount of the tax thereon. — Taylor v. 
Taylor, [1938] 1 K. B. 320 ; [1937] 3 All 
E. R. 571 ; 107 L. J. K. B. 340 ; 53 T. L. R. 
942 ; 81 Sol. Jo. 587, O. A. 

392. Add. Annotations: — Consd. Sterling Trust 
v. I. R. Oomrs., I. R. Comrs. v. Sterling Trust 
(1925), 12 Tax Cas. 808. Dlstd. Dickson 
v. Hampstead B. O. (1927), 91 J. P. 140, 
Apld. A.-G. v. Metropolitan Water Board, 
[1928] 1 K. B. 833. Consd. I. R. Comrs. 
v. Dalgety & Co. (1929), 98 L. J. K. B. 
542 ; Shanks v. I. R. Comrs., 11929] 1 K. B. 
342 ; I. R. Comrs. v. Scottish Central Electric 
Power Co. (1931), 145 L. T. 109. Refd. Birt, 
Potter A Hughes v. I. R. Comrs. (1927), 12 
Tax Cas. 970 ; I. R. Comrs. v. Pakenham, 
I. R. Comrs. v. Longford, Gascoigne v. I. R. 
Comrs., [1927] 1 K. B. 594 ; Birmingham 
Corpn. v. I. R. Comrs., [1980] A. 0. 307 ; 
Fry v, Salisbury House Estate, Ltd., Jones 
v. City of London Real Property Co., [1930] 
A. 0. 432 ; Sutton v. I. R. Comrs. (1929), 14 
Tax Cas. 002 ; I. R. Comrs. v. Miller, [1930] 
A. C. 222 ; Jones v. Leeming, [1930] A. C. 
415 ; Luipaard’s Vlei Estate & Gold Mining 
Co. v . I. R. Comrs., £1930] 1 K. B. 693; 
Miller (Lady) v, I. R. Comrs. (1930), 15 Tax 
Cas. 25 ; Hamilton v . I. R. Comrs., [1931] 


2 K. B. 495 ; Neumann r. I. R. Comrs. (1933), 
49 %. L. R. 212 ; Kneen v. Martin, [1985] 1 
K. B. 499 ; Leney (Alfred) Sc Co. v. Whelan, 
[1934] 2 K. B. 611 ; Dewar v. I. R. Oomrs., 
[1935] 2 K. B. 351 ; Fenton’s Trustee v. 
I. R. Comrs., [1930] 1 All E. R. 110 ; Birm- 
ingham Corpn. v. Barnes (1935), 19 Tax Cas. 
195 ; Central London Ry. Co. v . I. R. 
Oomrs., London Electric Ry. Co. v . I. R. 
Comrs., Metropolitan Ry. Co. v. I. R. Comrs., 
[1930] 2 AH E. R. 375 ; Income Tax Gomr., 
Bengal v . Mercantile Bank of India, Ltd., 
[1930] 2 All E. R. 867; I. R. Oomrs. v. 
Wilson’s Executors (1934), 18 Tax Cas. 405 ; 
Reference Under Government of Ireland Act, 
1920, s. 51, [1930] 2 AU E. R. Ill ; Central 
London Ry. Co. v. I. R. Comrs., [1937] A. C. 
77 ; Leney (Alfred) Sc Co. v. Whelan (1930), 
20 Tax Cas. 321 ; Trinidad Petroleum 
Development Co. v. I. R. Comrs., [1937] 1 

K. B. 408 ; Dawson v. Oounsell, [1988] 3 
All E. Ii. 5 ; Barnes v. Hely Hutchinson, 
[1939] 3 All E. R. 803. 

393. Add. Annotations : — Apld. Dickson v . Hamp- 
stead B. 0. (1927), 91 J. P. 140. Refd. 
I. R. Comrs, v. Pakenham, I. R. Oomrs. v. 
Longford, Gascoigne v . I. R. Comrs. (1927), 
130 L. T. 099 ; A.-G. v. Metropolitan Water 
Board, [1928] 1 K. B. 833; Birmingham 
Corpn. v. I. R. Comrs., [1930] A. C. 307 ; 
Luipaard’s Vlei Estate Sc Gold Mining Co. 
v. I. R. Comrs., [1930] 1 K. B. 693 ; Birm- 
ingham Corpn. v. Barnes (1936), 19 Tax Cas. 
195 ; I. R. Comrs. v. Crawshay (1935), 153 

L. T. 457 ; Trinidad Petroleum Development 
Co. v. I. R. Comrs., [19361 2 K. B. 185 ; 
Central London Ry, Co. v. I. R. Comrs., 
[1937] A. C. 77. 

'iflSa. .] — Under Housing of the Working 

Classes Acts Sc Metropolis Management Act, 
1855 (c. 120), reaps., a metropolitan borough 
council, assigned to the London County 
Council all rates authorised to be raised by 
reaps, under Metropolis Management Act, 
1855, or London Govt. Act, 1899 (o. 14), to 
secure money advanced by the London 
County Council. The money so raised was 
used by reaps, in connection with the con- 
struction of flats for the working classes in 
pursuance of a scheme prepared by them 
under Housing, Town Planning, etc., Act, 
1919 (c. 35), s. 1. In making payments of 
interest on the sums advanced reaps, deducted 
income tax under Rules applicable to all 
Schedules, r. 21. The interest was paid out 
of the general fund in the hands of reaps., 
into which fund were paid all profits or gains, 
whether derived from a housing scheme or 
from elsewhere. Resps. had only one banking 
account, out of which all payments, including 
the interest, were made & into which all 
receipts, including the profits Sc gains derived 
from reaps.’ electricity undertaking, or 
otherwise, were paid. No special fund in 
respect of any housing scheme was main- 
tained. Resps. possessed profits or gains 


PART V. SECT, 4, SUB-SECT. 3. 

892 1. Annual payments partly paid 
out of taxed income. }— Applt. oorpn. had 
raised the funds required tor a housing 
scheme by borrowing a small portion 
from the Board of Public Works Sc as 
to the remainder by borrowing on 
mortgages secured on the revenue of 


the corpn. The revenue account of 
the eoheme for the year In question 
showed a deficit which was eventually 
made good from public funds. The 
loan interest was due Sc was paid out 
of the borough fund before the subsidy 
was received. The total taxed inoome 
of the corpn. was sufficient to cover the 
whole of the loan interest payable. 
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The corpn. was assessed under Finance 
Act, 1927 (c. 10), s. 26, on the same 
footing as in Birmingham Corpn . v. 
/. H. Comre., No. 393b, Sc the assess- 
ment was upheld by the special comrs. 
on appeal. The corpn. demanded a 
case : — Held : the oorpn. was rightly 
so assessed. — Belfast Corpn, v. Turn* 
bull (1930), 16 Tax Oas. 474.— IR. 
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brought/ into charge to income tax sufficient 
for the payment of interest on the sums 
advanced, apart from any revenue derived 
under any housing scheme : — Held : as none 
of reaps, profits & gains other than the 
receipts of the housing scheme contributed 
to the payment of the interest, & as reaps, 
had an indemnity against loss on the scheme, 
resps. were liable to account for the amount 
of the deductions. — Dickson v. Hampstead 
Borough Council (1927), 91 J. P. 146 ; 43 
T. L. R. 595 ; 25 L. G. R. 402 ; 11 Tax Oas. 691. 

Annotations : — Apprvd. Birmingham Corpn. v. I. R. Comrs., 

[1029] 2 K. B. 187, Reid. Fenton's Trustee r. I. R. 

Oomrs., [1936] 1 Ail E. R. 116 ; Birmingham Oorpn. v. 

Barnes (1935), 19 Tax Cas. 195. 

393b. .] — The Birmingham Corpn. undertook 

a Housing Scheme, under the provisions of 
the Town Planning Act, 1919 (c. 35), &, under 
the provisions of sect. 7, the Local Govt. 
Board undertook to, & did, refund to them, 
by means of an Exchequer subsidy, the loss 
thereby incurred. In order to finance the 
scheme, the corpn. issued housing bonds, & 
when paying interest upon them they ] 
deducted income tax. They alleged that ! 
that ' interest was paid out of their general 
borough fund, which was used in financing 
their markets, gas, electricity, tramways & 
other undertakings, & that as the income in 
respect of that fund &> those undertakings had 
already been brought into charge for income 
tax purposes, they were enti led to retain the 
amounts deducted ; — Held : as the corpn. had 
an indemnity against Iobb on the housing 
scheme the interest so paid could not be re- 
garded as a general payment out of profits 
brought into charge, & the corpn. must account 
to the Revenue for the tax bo deducted under 
rule 21 of the rules applicable to all Scheds. 
— Birmingham Oorpn. v. Inland Revenue 
Oomrs., [1929] 2 K. B. 187 ; 98 L. J. K. B. 498 ; 
141 L. T. 339 ; 93 J. P. 216 ; 45 T. L. R. 
403; 27 L. G. R. 551, C. A.; ajfd., [1930] 
A. C. 307 ; 99 L. J. K. B. 299 ; 142 L. T. 
633 ; 94 J. P. 123 ; 46 T. L. R. 262 ; 28 
L. G. R. 201 ; 16 Tax Cas. 172, H. L. 

Annotations : — Gonad. Fenton’s Trustee v. I. R. Comrs., 

[1936] 1 All E. R. 116. Refd. Birmingham Corpn. v. 

Barnes (1935), 19 Tax Oas. 195 ; Central London Ry. Co. 

t?. I. R. Oomrs., [1937] A. 0. 77. 

894. Add. Annotations : — Apld. Birmingham 
Oorpn. v. I. R. Comrs., [1929] 2 K. B. 187. 
Refa. Sterling Trust v. I. R. Comrs., I. R. 
Comrs. v. Sterling Trust (1925), 12 Tax Cas. 
868 ; Luipaard’s Vlei Estate & Gold Mining 
Co. v, I. R. Comrs. (1930), 99 L. J. K. B. 330 ; 
I. R. Comrs. v . Crawshay (1935), 163 L. T. 
467 ; Central London Ry. Co. v . I. R. 
Oomrs., [1937] A. C. 77. 

894a. ~ .] — The profits of the Metropolitan 

Water Board were assessable under 1918 Act, 
Schedule A., No. III., r. 3, by reference to 
the profits of the year preceding the year of 
assessment. The accounts of the Board for 
the year ending Mar. 31, 1922, showed a loss, 
& no Assessment was made for the year 
ending Apr. 6, 1923. The accounts for the 
year ending Mar. 31, 1923, showed a profit 
of over two millions, out of which the Board 
paid over one million interest on water stock, 
& debentures, deducting & retaining the 
income tax thereon. On an information 
claiming that the Board was liable to account 
for the amount of the tax so deducted, the 
Board contended that the interest paid for 


the year 1922-23 was payable out of profits 
brought into charge for 1922-23 within 
Rules applicable to all Schedules, r. 19, & 
was in fact paid out of the profits for 1922-23, 
& that, although the income tax for 1922-23 
was to be measured by the profits of the pre- 
ceding vear, the profits for 1922-23 had been 
brought into charge, & rule 21 did not apply : 
— Held : as the Board had been assessed at 
zero under Schedule A for 1922-23, the 
interest had not been paid out of profits 
brought into charge, & the Crown was 
entitled to succeed. — A.-G. v. Metropolitan 
Water Board, [1928] 1 K. B. 833 ; 97 
L. J. K. B. 214 ; 138 L. T. 346 ; 44 T. L. R. 
135 ; 72 Sol. Jo. 30 ; 13 Tax Cas. 294, C. A. 

Annotations : — Distd. Salisbury House Estate v. Fry (1929)» 
98 L. J. K. B. 722. Apld. Lulpaard’s Vlel Estate & Gold 
Mining Co. v. I. R. Comrs., [1930] 1 K. B. 593. Gonsd. 
Hamilton v. I. R. Comrs. (1931), 145 L. T. 303; 
Neumann v. T. R. Oomrs., [1934] A. C. 215 ; Fenton’s 
Trustee v. I. R. Oomrs., [1936] 1 All E. R. 116 ; Central 
London Ry. Co. «. I. R. Comrs., [1937] A. C? 77. Folld. 
Trinidad Petroleum Development Co. v. I. R. Comrs., 
[1937] 1 K. B. 408. Consd. I. R. Comrs. v. Cull, [19381 2 
K. B. 109. Reid. Paton v. I. R. Comrs., [1938] A. C. 341. 

394b. Bank Interest added to loan account.] — In 

1918 F. borrowed from a bank £250,000 on 
the security of certain property. At the 
material date F. had paid nothing on the 
account in reduction of principal or interest, 
the bank debiting the account each half-year 
with the interest therein, & carrying forward 
the accumulated amount : — Held : *the action 
of the bank in so debiting the account with 
interest did not constitute as between it & F. 
a payment of interest by F. within 
sect. 20 (1) of 1918 Act so as to entitle the 
trustee of F.’s estate to recover the amount 
of income tax thereon. — Paton v. Inland 
Revenue Comrs., [1938] A. C. 341 ; [1938] 
1 All E. R. 786 ; 107 L. J. K. B. 354 ; 158 
L. T. 426 ; 54 T. L. R. 504 ; 82 Sol. Jo. 212 ; 
21 Tax Cas. 626, H. L. ; affg . S. C. sub nom. 
Fenton’s Trustee v. Inland Revenue 
Comrs., [1936] 2 K. B. 59, C. A. 

397. Add. Annotations: — Consd. Sterling Trust 
v, I. R. Comrs., I. R. Comrs. v. Sterling 
Trust (1925), 12 Tax Cas. 868. Apld. Dickson 
v. Hampstead B. C. (1927), 91 J. P. 146. 
Consd. A.-G. v. Metropolitan Water Board, 
[1928] 1 K. B. 833 ; Fenton’s Trustee v . 
I. R. Comrs., ri936] 1 All E. R. 116. Refd. 
Birmingham Corpn. v. I. R. Comrs., [1930] 
A. C. 307 ; I. R. Comrs. v. Dalgety & Co., 
[1930] 1 K. B. 1 ; Luipaard’s Vlei Estate & 
Gold Mining Co. v. I. R. Comrs., [1930] 1 
K. B. 593 ; I. R. Comrs. v. Crawshay (1935), 
153 L. T. 457 ; Trinidad Petroleum Develop- 
ment Co. v. I. R. Comrs., [1936] 2 K. B. 185 ; 
Central London Ry. Co. v . I. R. Comrs., 
[1937] A. C. 77. 

397a. Losses brought forward greater than net 
profits for year.] — A taxpayer, who has 
deducted tax when paying a sum representing 
interest on money, is assessable to tax on 
that interest under rule 21 of the All Scheds. 
Rules of the Income Tax Act, 1918, not- 
withstanding that he is entitled, under 
sect. 33 of Finance Act, 1926 (c. 22), to set off 
against his profits earned in the year of 
assessment losses, exceeding those profits, 
incurred by him in previous years. — Trinidad 
Petroleum Development Co., Ltd. v. 
Inland Revenue Comrs., [1937] 1 K. B. 
408 ; [1936] 3 All E. R. 801 ; 106 L. J. K. B. 
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635 ; 156 L. T. 90 ; 53 T. L. R. 133 ; 80 
Sol. Jo. 993 ; 21 Tax Cas. 1, C. A. 

407, Add . Annotation : — Consd. Shrewsbury & 
Talbot v. I. R. Comrs. [1936] 2 All E. R. 101. 

407a. .] — By a deed, which was made 

under & followed the terms of a private Act 
for the settlement of estates, a lady was 
granted a jointure of £3,000 a year charged 
upon the settled estates & “ clear of all 
deductions whatsoever for taxes or otherwise.’ ’ 

It was held by the Ct. of Appeal that on the 
true construction of these words of the Act 
& deed the jointure was granted free of 
income tax other than super tax, & it was 
accordingly paid to the lady without de- 
duction of the income tax thereon, which 
was paid by the trustees of the settled estates : 
— Held : inasmuch as the lady received the 
jointure without deduction of income tax, 
she in effect received a sum equal to tho 
jointure together with the income tax 
thereon, & she should be assessed to super 
tax & sur tax not on the jointure only but 
upon a sum made up of both the jointure & 
the income tax thereon. — Shrewsbury & 
Talbot v. Inland Revenue Comrs., [1936] 

2 K. B. 582 ; [1938] 2 All E. R. 101 ; 105 
L. J. K. B. 634 ; 155 L. T. 254 ; 80 Sol. Jo. 
408 ; 20 Tax Cas. 538. 

409. Add. Annotation : — Refd. Shrewsbury & Tal- 
bot v. I. R. Comrs., [1930] 2 All E. R. 101. 

416a. Debentures.] — A co. issued deben- 

tures, stating in the prospectus that the 
interest thereon would be payable “ free of 
English income tax.” The debentures them- 
selves, & the trust deeds by which they were 
secured, provided for payment of interest ' 
at 5£ per cent, per annum “ free of English 
income tax,” & the co. undertook, in addition 
to the interest, to pay or idemnify the owner 
of each coupon against the English income 
tax on the interest to which the coupon re- 
lated: — Held: the contract was void, as regards 
the stipulation for payment of interest free 
of income tax. — South American Stores 
(Gath 8c Chaves), Ltd. v. Inland Revenue 
Comrs. (1920), 12 Tax Cas. 905. 

417a. Rate of Interest fixed by articles — Whether 
agreement to pay without deduction pre- 
sumed.] — A co., incorporated in 1860, under 
a power contained in its articles, in 1805 & 
subsequently accepted from its ordinary 
shareholders money paid up in advance of 
calls to bear interest at 0 per cent. At a 
later date further sums were paid up in 
advance of calls in pursuance of an offer by 
the co. to pay interest at the rate of 4 per 
cent, per annum free of income tax. The co. 
regularly paid the interest on these advances, 
without deducting income tax : — Held : 
(1) as regards the payments at the rate of 
6 per cent, the ct. could not presume that the 
co. had entered into a new contract with 
shareholders making such advances to pay 
those shareholders interest at such a rate as 
after deduction of tax thereon would yield a 
clear 0 per cent. ; (2) as regards the pay- 
ments made at the rate of 4 per cent, the 
contract could not be construed as a contract 
to pay interest at such a rate as after deduct- 
ing income tax would leave a clear 4 per cent., 

& the agreement to pay interest free of income 
tax was void under rule 23 (2) of the All 
Scheds. Rules of 1918 Act. — Noel v. Trust 
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& Agency Co. op Australasia, Ltd., [1937] 
Ch. 438 ; [1937] 2 All E. R. 673; 107 

L. J. Ch. 21 ; 157 L. T. 493 ; 53 T. L. R. 
672 ; 81 Sol. Jo. 438. 

422. Add. Annotation : — Refd. Hall v. Marians 
(1935), 19 Tax Cas. 582. 

425. Add. Annotations: — Consd. I. R. Comrs. v. 
Pakenham, I. R. Comrs. v. Longford (1927), 
98 L. J. K. B. 882 ; Archer-Shee v . Garland, 
[1931] A. O. 212 ; Sir Currimbhoy Ebrahim 
Baronetcy Trust Trustees v. Income Tax 
Comr., Bombay (1934), 78 Sol. Jo. 208. 
Kelly v. Rogers, [1935] 2 K. B. 446. Refd. 
Baker v. Archer-Shee, [1927] A. C. 844 ; 
I. R. Comrs. v. Crawshay (1935), 153 L. T. 457. 

425a. Gifts made In United Kingdom.] — 

Mrs. T., who died on Feb. 1, 1933, was a 
beneficiary under the will of a testator who 
gave two-eighths of his residuary estate to 
a Trust Co. of New York upon trust for 
investment & to collect the income thereof 
& after deducting legal charges & commission 
to accumulate the income until Mrs. T. 
attained the age of twenty-one years & after- 
wards upon trust to collect the income of the 
two-eighth shares & the accumulations & 
after deducting lawful charges & com- 
missions to apply tho not income quarterly 
or as often as the same should from time to 
time accrue to the use of Mrs. T. as long as 
she lived. The trusts of the will fell to be 
administered under tho law of the State of 
New York, under which the whole estate in 
law & equity in the trust funds was vested in 
the Trust Co. & the trust gave the bene- 
' flciary merely the right to resort to a ct. of 
equity to compel the Trust Co. to discharge 
the task imposed upon it. Accordingly, 
following Archer Shee v. Garland , [1931] 
A. C. 212, the assessments on Mrs. T.’s 
income were made as regards this property 
under rule 2 of Case V. of Sched. D., in respect 
of only the amounts of income received in 
or remitted to the United Kingdom. Mrs. 
T. from time to time directed the Trust 
Co. to pay certain allowances to her children. 
These allowances were all remitted to England 
either to the children or their bankers & 
were included in the assessments to income 
tax made upon Mrs. T. for the years 1924-25 
to 1926-27 inclusive. On an appeal by her 
exors. against the assessments : — Held : the 
drafts sent to the United Kingdom in respect 
of the allowances did not become the 
children’s property until they had been cashed 
&, although Mrs. T. could not be said to have 
received the payments, she was “ entitled ” 
to the income when it reached England & 
was therefore assessable to income tax in 
respect of it under rule 1 of the Miscellaneous 
Rules applicable to Sched. D. when read 
in connection with rule 2 of the Rules 
applicable to Case V. of Sched. D. — Timp- 
son’s Executors v. Yerbury, [1936] 1 

K. B. 045; [1930] 1 All E. R. 180; 105 

L. J. K. B. 749 ; 154 L. T. 283 ; 80 Sol. Jo. 
184 ; 20 Tax Cas. 155, C. A. 

Annotation Dl»td. Carter t>. Sharon, fl930J 1 All E. R. 720. 

425 b. .] — (l) Resp. was an American 

citizen not domiciled in the United Kingdom. 
In 1928, resp. visited England but Bhe did 
not acquire a “ residence ” for income tax 
purposes. During her visit resp. received 
certain sums arising from shares in the 
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United States. Besps. aoqured & residence 
in England in 1929 : — Held : under Finance 
Act, 1926 (c. 22), s. 29, resp. was properly 
assessable for income tax in respect of the 
year 1929 on the sums received in 1928. 

(2) Resp. had for some years paid to her 
daughter in England a monthly allowance. 
This allowance was paid by the purchase by 
resp.’s agent on resp. s banking account in the 
United States of a banker’s draft on a London 
bank, which was posted to the daughter & 
payable to her order. Evidence was given 
that by the law of California, the gift of the 
allowance was complete at the very latest 
at the time of the posting of the banker’s 
draft in California : — Held : inasmuch as 
the gift of the sums paid as allowance was 
complete outside the United Kingdom, the 
sums were not sums which resp. received or 
was entitled to receive within Sched. D., 
Case V., r. 2, & the Miscellaneous Rules to 
Sched. £>., r. 1 , Sc were not liable to tax. — 
Carter v. Sharon, [1936] 1 A11 E. R. 720 ; 
80 Sol. Jo. 611 ; 20 Tax Cas. 230. 

426. Add, Annotation : — Consd. Kneen v. Martin, 
[1936] 1 K. B. 499. 

427. Add, Annotation: — N.F. Manton’s Trustees 
v, Steele, Steele v. Manton’s Trustees (1927), 
11 Tax Cas 649. 

428a. Securities In control of foreign custodian 

of enemy property — Paymen* of dividends by 
Anglo-German Mixed Arbitral Tribunal — 
When Interest accrues.] — Before the war one 
K., who was a naturalised British subject 
ordinarily resident in the United Kingdom, 
deposited certain securities, stocks, Sc shares 
with a bank in Germany for safe custody, & 
the bank coUected the interest Sc dividends 
& put them to the credit of K.’s account. 
From the outbreak of war in 1914 K. ceased 
to operate the account Sc he died in 1916. 
The bank, however, continued to credit the 
account with the interest Sc dividends until 
1917, when the German Govt, appointed a 
custodian to take over Sc administer enemies’ 
property in Germany, Sc the bank then paid 
the interest Sc dividends to the custodian. 
K.’slast surviving exor. died in 1921, Sc reaps., 
the exors. of such survivor, recovered the 
interest Sc dividends, together with interest 
thereon, through the Anglo-German Mixed 
Arbitral Tribunal. Reaps, were assessed to 
income tax in respect of these sums for the 
years 1922-23 to 1926-27 under Cases IV. 
Sc V. of Sched. D, on the ground that they 
were income arising to resps. in those years 
as they accrued only when received under the 
decree of the Tribunal : — Held : the dividends 
Sc interest accrued in the years when they 
were paid into the bank, Sc it was now too 
late to make assessments in respect of the 
years before K.’s death, & as to the years 
after his death assessments could be made 
only so far as the assessments were in time, 
<Sc the further sum paid as interest thereon 
under the decree of the Tribunal was not 


income but was compensation comparable 
to damages for detention of a chattel & there- 
fore was not assessable to income tax. — 
Simpson v, Maurice’s Exors. (1929), 45 
T. L. R. 581 ; 14 Tax Cas. 580, 0. A. 


Annotations Retd. Lamb© v. L R* Oomra., [19S4] IK. B. 
178; Dewar v, I. iR* Oonaxs. (1836), 61 T. L. JL 360; 
Paget e. I. R. Oomw., [19873 3 All. B. R. 890 ; Barlow t>. 
I.lL Comrs. (1937), 21 Tax Oae. 864. 


428b. Si interest thereon — Whether 

interest income.] — Simpson v, Maurice’s 
Exors*, No. 428a, ante . 

428c. Suspension Of interest — Issue of funding 

bonds.] — Resp. oo. was the holder of certain 
gold bearer bonds of the United States of 
Brazil. The Brazilian Govt., being unable 
to pay the interest as it feU due, put forward 
a funding plan, under which holders might 
exchange their interest coupons as they fell 
due for twenty-year funding bonds, carrying 
interest at 5 per cent. Reap. co. from time 
to time sold the funding bonds which they 
had received. For the years 1933-34 Sc 
1934-35 resp. co. were assessed to income 
tax under Case IV. of Sched. D in sums 
intended to represent the value as at the 
dates of issue of certain of the funding bonds 
received Sc sold by them. The claim for 
tax having been rejected by Finlay, J., the 
Crown appealed. The question for the 
determination of the ct. was, were the fund- 
ing bonds when received, “ income arising 
from securities out of the United Kingdom ” 
; within Case IV. of Sched. D of 1918 Act. It 
was contended on behalf of the Crown that 
they were money’s worth received in satis- 
faction of interest payable under the original 
bonds. Resp. co. contested this & contended 
that they had received no income from bonds, 
in that aU they had received was a sub- 
stituted promise to pay the interest at a 
future date with interest thereon in the mean- 
time ; — Held : where a debtor defaults Sc the 
appropriate income being money is not 
changed into something else but remains 
money which the debtor promises to pay at a 
later date, it cannot be said that the security 
has produced any income. The form of the 
funding bond was nothing but a promise to 
pay at a future date the interest in respect 
of which default had been made. Resp. co. 
was not therefore assessable to income tax 
under Case IV. of Sched. D of 1918 Act in 
respect thereof. — Cross v. London Sc Pro- 
vincial Trust, Ltd., [1938] 1 K. B. 792 ; 
[1938] 1 AU E. R. 428 ; 107 L. J. K. B. 423 ; 
168 L. T. 217 ; 64 T. L. R. 399 ; 82 Sol. Jo. 
112 ; 21 Tax Cas. 706, C. A. 

430. Add, Annotations : — Apld. Manton’s Trustees 
v. Steele, Steele v . Manton’s Trustees (1927), 
1 1 Tax Oae. 649. Consd. Fry v . Burma Corpn., 
[1930] A. C. 321 ; Kelly v, Rogers (1935), 
180 L. T. Jo. 145. Rsfd. I. R. Comrs. v . 
Blackwell (1925), 134 L. T. 372 ; Baker v, 
Archer-Shee, [1927] A. 0. 844 ; I. R. Comrs. 
v . Pakenham, I. R. Comrs. v, Longford (1927), 
96 L. J. K. B. 882 ; Hamilton v . I. R. Comrs., 
[1931] 2 K. B. 496 ; Elmhirst v. I. R. Comrs., 
[1937] 2 AU E. R. 349. 

430a. Foreign agreement for repayment by 

foreign company of loan with Interest — Not a 
security.] — manton’s (Lord) Trustees v, 
Steele, Steele v. Manton’s (Lord) Trus- 
tees (1927), 11 Tax Cas. 649, C. A. 

Annotation : — Reid. Pollan Oo. v. I. R. Comre., I. R. Oomra. 
*. Aolian Co., [1936] 2 All E. R. 219. 

430b. Company making Investments on real 

estate abroad.] — A oo. incorporated in the 
United Kingdom, Sc carrying on business 
there at its head office in the making of loans 
of money upon the security of land in 
Egypt, was assessed to inoome tax until 
Apr. 1, 1922, under Schedule D., Case I., 
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upon the profits of the co.’s business. As 
from Apr. l f 1922, the entire oontrol of the 
business was removed to Egypt. The trade 
of the oo. wholly consisted of the lending of 
money to approved borrowers in Egypt in 
accordance with Egyptian law, at rates of 
interest varying from 6 to 8£ per cent. 
No loans were entertained without good real 
security being given, So, in the event of the 
borrower’s default, proceedings were invari- 
ably taken in the local ote. to realise the 
security, A if it could not be sold immediately, 
the co. would go into possession: — Held : 
as from Apr. 1, 1922, the co., though it 
carried on a trade or business, was properly 
assessed to income tax under Schedule D., 
Case IV., in respect of income arising from 
securities in a place out of the united 
Kingdom, So was to be taxed in the full 
amount of such income, whether it was 
remitted to the United Kingdom or not. 
There was no evidence upon which the comrs. 
could find, as they had, that the taking of 
securities for the loans advanced was only 
“ an incident ” in such business ; on the con- 
trary it was an indispensable condition of the 
business. The case being one coming both 
under Case IV. So Case V. the Crown had an 
option to tax the co. under either case. — 
Butleb v . Mortgage Co. of Egypt, Ltd. 
(1928), 139 L. T. 29 ; 13 Tax Cas. 803, 0. A. 

431. Add. Annotations : — Consd. Denny (H. So A.) 
v. Reed (1933), 18 Tax Cas. 254 ; Barnes v. 
Hely Hutchinson, [1939] 3 All E. R. 803. 
Retd. Ormond . Investment Co. v. Betts, 
[1928] A. C. 143 ; iEolian Co. v . I. R. Comrs., 
I. R. Comrs. v. iEolian Co., [1930] 2 All E. F. 
219. 

433. Add. Annotations : — As to (1) Consd. Pry v. 
Burma Corpn., [1930] A. C. 321 ; Astor v. 


Perry, [1936] A. C. 398. Dlstd. McKenna v. 
Eaton-Tumer, [1930] 1 K. B. 1 ; Eaton- 
Turner v. McKenna, [1937] A. C. 102 ; Ben- 
nett v. Marshall, [1938] 1 K. B. 591. Refd. 
Whitney v . I. R. Comrs., [1920] A. C. 37 ; 
Archer-Shee v. Baker (1927), 11 Tax Cas. 
749 ; I. R. Comrs. v . Pakenham, I. R. Comrs. 
v. Longford (1927), 90 L. J. K. B. 882 ; Proc- 
tor v . Ryall, Ryall v. Proctor (1928), 14 Tax 
Cas. 204 ; Ormonde v. Brown (1982), 17 
Tax Cas. 333 ; Duncan’s Executors v. 
Adamson, [1935] A. C. 398 ; Kneen v. 
Martin, [1935] 1 K. B. 499 ; Rye So Eyre v. 
1. R. Comrs., [1934] 2 K. B. 270 ; Browning 
v. Duckworth, [1935] 1 K. B. 605. As to 
(2) Expld. Fry v. Burma Corpn. (1929), 98 
L. J. K. B. 693. Generally, Refd. Leeming 
v. Jones (1929), 141 L. T. 472 ; Diggines v. 
Forestal Land, Timber So Railways Co., Ltd. 
(1930), 142 L. T. 509 ; I. R. Comrs. v. 
Dalgety So Co., [1930] A. C. 627 ; Spiers v . 
Mackinnon (1929), 14 Tax Cas. 380 ; Robin- 
son v. Corry, Corry v. Robinson, [1934] 1 
K. B. 240 ; Denny (H. So A.) v. Reed (1933), 
19 Tax Cas. 254 ; Ryall v. Du Bois Co. (1933), 
150 L. T. 380 ; Carter v. Sharon, [1930] 1 
All E. R. 720 ; I. R. Comrs. v. Broome’s 
Executors (1935), 19 Tax Cas. 007. 

437. Add. Annotation: — As to (1) Refd. Ormond 
Investment Oo. v. Betts, [1927] 2 K. B. 
320. 

441. Add. Annotations: — Apld. Sutton v. I. R. 
• Comrs. (1929), 46 T. L. R. 320. Consd, 
A.-G. v. Farrell (1930), 99 L. J. K. B. 006. 
Dlstd. Stedeford v. Beloe (1931), 47 T. L. R. 
408. Consd, Howells v. I. R. Comrs., [1939] 
3 All E. R. 144. Refd. Tollemache v. I. R. 
Comrs. (1920), 90 L. J. K. B. 700; I. R. 
Comrs. v. Pakenham, I. R. Comrs. v. Long- 
ford (1927), 90 L. J. K. B. 882 ; Garland v. 


PART V. SECT. 5. 

432 1. Deductions — Tax paid in 
foreign country — Income not chargeable 
in United Kingdom .] — A British invest- 
ment oo. was chargeable to income 
tax in America, where its income 
arose. The income on which it was 
chargeable in America included pro- 
fits on the realisation of invest- 
ments, which profits are not chargeable 
to income tax in the United Kingdom. 
In computing its Income from securities 
abroad under Sched. D, Case IV., the 
co. claimed a deduction In respect of 
the income tax paid in America 
on profits from the realisation of invest- 
ments there : — Held : the deduction 
claimed was inadmissible, on the 
ground that, under rule 1 of Case IV., 
a deduction In respect of foreign 
income tax was allowable only with 
regard to Income which was chargeable 
to income tax in the United Kingdom. 
— Scottish American Investment 
Co. v. Inland Revenue, H938J S. C. 
234 ; 21 Tax Cas. 673.— SCOT. 

o. Add. Citation : — sub nom. Scottish 
Provident Institution v. Farmer, 6 
Tax Caa. 34. 


PART V, SECT. 6. 

q 1. Remittance under 

foreign decree of divorce.] — Held : 
annual remittances received by a 
woman In Scotland from her divorced 
husband in Sweden, under a Swedish 
decree of divorce, feu to be taxed under 
Case V. In respect that “ po ss ess i ons ” 
Included not only corporeal p o a o eot lona 
but also incorporeal possessions. — 
Inland R e v en u e Oomrb. v. Andes* 
STROM. 11928 ] a a 284 : 13 Tax Cas. 
482.— SOOT. 


i. 


qil. Foreign bank over- 

drawn — Whether remittances to England 
capital or income.] — Applt., who owned 
plantations in Ceylon, where he 
ordinarily resided, visited the United 
Kingdom for a period of at least six 
months during each of the years 
1927-28 — 1930-31 & was accordingly 
chargeable to income tax for those 
years as a person residing in the United 
Kingdom. During his absences from 
Ceylon his plantations were managed, 
under a power of attorney, by his 
agents in Colombo, who received the 
income & paid the expenses in con- 
nection with the plantations. Certain 
sums were remitted by his agents in 
1927-28 & 1930-31 to the credit of his 
account at a bank in London. Applt. ’s 
account with his bank In Colombo was 
continuously overdrawn during the 
periods of his visits to the United 
Kingdom, & at the date of each of the 
remittances made to him by his agents 
his account in their books showed 
a debit balance, which, however, 
fluctuated constantly throughout the 
material periods. No particulars were 
furnished of the income arising from 
his possessions in Ceylon but it was not 
denied that it was substantial in 
amount. Sc it was not suggested that 
the reductions shown from time to 
time in the debit balances in the agents' 
books were not the result of receipts 
on revenue account. On appeal agaiiut 
assessments under Case V. of Sched. D. 
for the years 1927-28 Sc 1930-31, based 
on the amounts remitted to the united 
Kingdom In those years, applt. con- 
tended that these amounts were 
advances of capital or loans made by 
his agents, Sc that it was not material 
from what source the advances were 
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repaid. The Special Comrs. held that 
the mere fact that applt. 'a accounts 
with bis agents Sc his bank In Ceylon 
were overdrawn at the time when the 
remittances were made was not 
sufficient to show that such remittances 
were capital. Sc they concluded on the 
information before them that the 
sums received by him from Ceylon 
were income arising from his pos- 
sessions there : — Held : the Special 
Comrs. were entitled on the evidence 
before them to hold that the sums 
received by applt. from Ceylon were 
remittances of income Sc were accord- 
ingly assessable under Case V. of 
Sched. D. — Fbllowes-Gordon v. In- 
land Revenue Combs. (1936), 19 
Tax Cas. 683. — SOOT. 

q 111. Premium payable by 

foreign company on repayment of loan.] 
— Rasp. co. lent a sum of money to an 
Indian co. under an agreement which 
provided that interest was to bo paid 
3 per cent, per annum & that on repay- 
ment of the principal sum or any part 
thereof there should also be paid a 
premium varying with the date of 
repayment. The full amount of the 
loan was ultimately repaid to resp. oo., 
together with the accrued interest So 
the premiums payable under the agree- 
ment. On appeal against assessments 
to income tax under Case V of Sched. D . 
resp. co. contended that the pre- 
miums were part of the principal sums 
repaid & were capital payments. 
The Special Comrs. discharged the 
assessments : — Held : the premiums 
were income from foreign possessions 
within rule 2 of Case V. of Sched. D. — 
Inland Revenue Combs, v. Nelson 
& Sons, Ltd., 11938) S. C. 816 ; 22 Tax 
Cas. 175 - SOOT. 



Cases 441 — 446c. 


English and Empire Digest Supplement, 


Archer-Shee (1930), 142 L. T. 443 ; Chamney 
v. Lewis (1932), 17 Tax Cas. 318 ; Lindus & 
Hortin v. I. R. Comrs. (1933), 17 Tax Oas. 
442 ; Johnstone Trust Settlement v. Cham- 
berlain (1933), 17 Tax Cas. 700 ; Timpson’s 
Executors v. Yerbury, [1930] 1 All 35. R. 
180 ; Allen v. Treheame, [1938] 2 K. B. 404 ; 
Stevens v. Tirard, [1939] 2 K. B. 410. 

441a. Application of American 

law.] — Testator, a subject of the United 
States, directed that his residuary estate 
should be held upon trust to dispose of the 
income thereof to the use of his daughter, 
now the wife of applt., during her life. 
Testator’s residuary estate consisted wholly 
of foreign securities Sc foreign stocks & 
shares, Sc the existing trustees were an 
American trust co. Applt. appealed against 
assessments to income tax made upon him in 
respect of his wife’s income arising from the 
will under Case IV. Sc Case V., r. 1, as being 
income arising from foreign securities, stocks 
Sc shares, Sc chargeable to tax, whether 
received in the United Kingdom or not, & 
claimed that, by reason of the interposition 
of the title of the trustees, it should be 
assessed under Case V., r. 2, as being a foreign 
possession other than stocks & shares Sc 
chargeable only to the extent to which it 
was remitted to the United Kingdom. The 
assessments were ultimately upheld by the 
House of Lords upon the assumption that the 
American law was the same as the law of 
England. Upon an appeal by applt. against 
further assessments to income tax made upon 
him in respect of the same income for the 
three succeeding years, expert evidence was 
adduced as to the law of the United States to 
the effect that under that law the wife had 
no estate or interest in the securities, stocks 
or Bhares, but that her sole right was to 
compel the trustees to discharge their duties 
under the will : — Held : as the result of this 
evidence, the income in question was assess- 
able under Case V., r. 2. — Archer-Shee v. 
Garland, [1931] A. C. 212 ; 100 L. J. K. B. 
170 ; 144 L. T. 608 ; 47 T. L. R. 171 ; sub 
nom. Garland v. Archer-Shee, 16 Tax Cas. 
093, H. L. 

Annotations : — Consd. Timpson’s Executors v. Yerbury, 

[1930] 1 All E. R. 186 ; Porry t>. Astor (1935), 19 Tax C&b. 

255. Refd. Ormonde v. Brown (1932), 17 Tax Oaa. 333; 

Duncan's Executors v. Adamson, [1935] A. O. 398 ; 

Kelly c. Rogers, [1935] 2 K. B. 446. 

442. For the existing paragraph substitute the 
following paragraph : — 

.] — Testator, a citizen of 

the United States left the residue of his 
property in trust for his daughter during 
her life. The trustees, who had full power 
over the investment of the trust fund, 
were a co. constituted under the law of 
the State of New York Sc resident therein. 
The trust fund consisted of foreign govt, 
securities, foreign stocks Sc shares, Sc other 
foreign property. The trustees paid over 
such of the sums they received as they 
considered to be income, after deducting 
expenses, to the order of the daughter at a 
bank in New York. No part of the income 
was remitted to the United Kingdom. Resp. , 
the husband of testator’s daughter Sc resident 
in the United Kingdom, was assessed under 
Schedule D., Case IV., in the full amount 
of the income of the trust: — Held: (1) the 


daughter was specifically entitled under the 
will in equity during her life to the interest 
Sc dividends of the securities, stocks, Sc shares 
comprised in the trust fund. Sc her husband 
was assessable under Case IV., r. 1, Sc Case V., 
r. 1 , to income tax in respect thereof, except 
such, if any, as were shown to be 44 foreign 
possessions other than stocks, shares Sc 
rents,” whether such interest & dividends 
were remitted to the United Kingdom or 
not; (2) the matter should be remitted 
to the comrs. to state which of the items of 
the trust fund were (a) 44 securities ” within 
Case IV., r. 1, ( b ) 44 stocks, shares or rents ” 
within Case V., r. 1, Sc (c) 44 possessions out 
of the United Kingdom other than stocks, 
Bhares or rents ” within Case V., r. 2. — 
Baker r. Archer-Shee, [1927] A. C. 844 ; 
90 L. J. K. B. 803; 137 L. T. 702 ; 43 
T. L. R. 768 ; 71 Sol Jo. 727, H. L. ; revsg. 
S. 0. sub nom. Sher v. Baker, [1927] 1 K. B. 
109; sub nom. Archer-Shee v . Baker, 11 
Tax Cas. 749 ; subsequent proceedings (1928), 
15 Tax Oas. 1, C. A. 

Annotations : — Expld. Garland v. Archer-Shee (1930), 142 
. L. T. 443. Apld. Archer-Shee v. Garland. flfl31] A. C. 
212. Consd. Perry u. Astor, [1934] 1 K. B. 260. Refd. 

• Walkor v. Howard (1927). 138 L. T. 367 ; Wolvorton 
(Lord) t>. I. R. Comrs. (1931), 16 Tax Oaa. 467 : I. R. 
Comrs. v. Crawahay (1935), 153 L. T. 457 ; Kelly v. Rogers, 
[1935] 2 K. B. 446. 

444a. Includes interest paid under 

foreign agreement for repayment by foreign 
company of loan with Interest.] — TVTanton’s 
(Lord) Trustees v. Steele, Steele v. 
M anton’s (Lord) Trustees (1927), 11 Tax 
Cos. 649, C. A. 

Annotation : — Refd. Pollan Co. v. I. R. Comrs., I. R. Comrs. 
». iKollan Co., [1936] 2 All E. R. 219. 

446. Add. Annotations : — Distd. Fry v. Burma 
Corpn., [1930] A. C. 321. Consd. Leitch v. 
Emmott, [1929] 2 K, B. 230 ; I. R. Comrs. v. 
Cull, [1938] 2 K. B. 109 ; Barnes v. Hely 
Hutchinson, T1939] 3 All E. R. 803. Refd. 
Egyptian Delta Land Sc Investment Co. v. 
Todd, [1929] A. C. 1 ; [1931] 2 K. B. 495 ; 
Neumann v . I. R. Comrs., [1934] A. C. 215 ; 
Cull r. I. R. Comrs., [1939] 3 All E. R. 
701. 

440a. Advance on account of 

salary paid Into banking account in United 
Kingdom.] — Fleming v. Wilkinson, No. 
131a, ante. 

440b. Sales agent for foreign countries 

of manufacturers in United Kingdom.] — 
Spiers v. Mackinnon, No. 181f, ante. 

44 g c . Annuity under deed of separation 

executed abroad.] — Under a deed of separa- 
tion executed in India, applt. ’s husband 
agreed to allow applt. an annuity of £1,000 
for the term of her life. The annuity was 
paid, by quarterly instalments, by the hus- 
band’s bankers in London out of a fund 
derived partly from remittances from India * 
Sc partly from taxed dividends received by 
the bankers in England as the husband’s 
agents. The Special Comrs., on appeal, held 
that the annuity was income of applt. from 
a foreign possession Sc was assessable under 
Case V. of Sched. D : — Held : the Special 
Comrs.’ decision was correct. — Chamney v. 
Lewis (1932), 17 Tax Cas. 318. 

Annotations : — Refd. ACollan Co. v. I. R. Comrs., I. R. Comrs. 
v. vEollan Co., [1936] 3A11E.R. 219 ; 1. R. Comrs. c. 
Broome's Executors (1935), 19 Tax. Cas. 667. 
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446d. 


446e 


— Stocks & shares — Income from 

German G.m.b.H.] — Applt. co. held an 
interest in a German undertaking, for short 
known as a G.m.b.H., a private firm which 
had obtained the protection of limited 
liability, the minimum number of whose 
members was two, & which had a separate 
legal entity. A member of such an under* 
taking in case of default might be called on 
to pay up deficiencies in a fellow-member’s 
contribution, but beyond that a member’s 
liability did not extend. There was no share 
certificate & an interest was not saleable on 
any stock exchange. The capital could be 
in one beneficial ownership, & the transfer 
of a share required the consent of the 
associates. The net profits, after deduction 
of the share due to employees, was divided 
among the associates in proportion of their 
shares in the business. The Crown claimed 
the income of the co. from the G.m.b.H. 
was received from stocks or shares, & as such 
chargeable to income tax under rule 1 of the 
rules applicable to Case V. of Sched. D., 
whether received in this country or not. 
The co. contended that the income was not 
one from stocks <;r shares having regard to 
the nature of a G.m.b.H. & could only be 
taxed if received in this country under rule 2 
of the above rules as income from possessions 
out of the United Kingdom. The comrs. 
decided the income was not one from stocks 
& shares. The associates each held a portion 
of the capital just as persons did who o\tfned 
shares in an English co. : — Held : the comrs. 
were deciding a question of law when on the 
facts found by them they held the income in 
question was chargeable under rule 2 vs 
being from possessions out of the United 
Kingdom. Owing to foreign law & rules 
one was dealing with something which could 
not conform to English ideas of a share in a 
co., & in construing the words in rule 1, 
“ stocks & shares,” the strict meaning which 
might be applied to the Cos. Act in England 
could not apply. The constitution of the 
G.m.b.H. was such that the holding in it 
was analogous to stocks & shares, & rule 1 
was therefore applicable. — Ryall v. Du 
Bois Co., Ltd. (1933), 160 L. T. 386; 18 Tax 
Cas. 431, C. A. 

. Overdraft on London branch of 

bank — Transfer to Colombo branch — Loan 
discharged by sale of bonds In Colombo — 
Whether proceeds of bonds received In 
England,] — Resp.’s wife, who lived with her 
husband in London, was entitled to a share 
of the profits of a business carried on in 
Colombo. Her share was paid into her 
current account with the Colombo branch of 
a bank which was registered in the United 
Kingdom & had its head office in London. 
On her instructions, these profits were 
invested in Indian bonds. Between May, 
1926, & Apr. 1930, she borrowed certain 
sums from the bank’s head office in London. 
In Apr. 1930, she instructed the bank to 
transfer the loan to her current account 
with its Colombo branch ; this was carried 
out by cross entries in the books of the two 
offices. A small credit balance in Colombo 
was thereupon converted into a debit balance. 
A few weeks afterwards, the overdraft & the 
interest accrued thereon, were discharged 
out of the proceeds of the sale in Colombo 


of Indian bonds. Resp. was assessed to 
income tax under rule 2 of Case V. of Sched, D. 
for the year 1931-32 in a sum which included 
the amount of the overdraft transferred from 
the London office of the bank to the Colombo 
branch & discharged as before mentioned. 
On appeal, he contended that the London 
loan had been converted into a debt payable 
in Colombo, that it was discharged in 
Colombo & that, although it was indirectly 

E aid out of income arising from the Colombo 
usiness, there had been no receipt of that 
income in the United Kingdom. The Crown 
contended that when the proceeds of the sale 
of the bonds were credited to the Colombo 
account, the debt due to the bank from resp.’s 
wife was extinguished & this constituted a 
sum received by her in the United Kingdom 
from a remittance within rule 2 of Case V. 
The Special Comrs. allowed the appeal : — 
Held : the proceeds of the sale of bonds had 
not been received in the United Kingdom 
within rule 2 of Case V. — Hall v. Marians 
(1933), 18 Tax Cas. 148. 

446f. .] — Resp.’s 

wife, who lived with her husband in London, 
was entitled to a share of the profits of a 
business carried on in Colombo. Her share 
was paid into her current account with the 
Colombo branch of a bank which was 
registered in the United Kingdom & had its 
head office in London. On her instructions 
these profits were invested in Indian bonds. 
Resp.’s wife had from time to time borrowed 
certain sums from the bank in London on the 
security of the bonds. On Apr. 1, 1930, she 
requested the bank in London to instruct its 
Colombo branch to sell sufficient securities 
to extinguish the loan. On the next day 
the bank informed her that the amount of 
her loan account, with interest, was being 
debited to the Colombo branch which was 
being instructed to realise securities to pay 
it off. The transfer was effected by cross 
entries in the books of the two offices, the 
entry in the London books being dated 
April 3, 1930. A small credit balance in 
Colombo was thereupon converted into an 
overdraft on which interest was chargeable. 
A few weeks afterwards the overdraft & the 
interest accrued thereon were discharged in 
Colombo out of the proceeds of the sale of 
Indian bonds. Resp. had been assessed 
under rule 2 of Case V. of Sched- D. for the 
year 1931-32 in respect of the amount of 
the overdraft transferred from the London 
office of the bank to the Colombo branch on 
the footing that when the proceeds of sale 
of the bonds were credited to the Colombo 
4 account the debt due to the bank from resp.’s 
wife was extinguished & this constituted the 
receipt by her in the United Kingdom of a 
taxable remittance, but this assessment was 
discharged following a decision of the High 
Ct. on a case stated between the same 
parties. Resp. was then assessed under 
rule 2 of Case V. of Sched. D. for the years 
1927-28 to 1932-33 inclusive on the basis, 
as regards assessments for years other than 
1930-31, that income from foreign posses- 
sions was received by his wife in the United 
Kingdom as A when the advances were made 
to her in London by the London bank, &, 
as regards the assessment for the year 
1930-31, on the alternative basis, that 
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income from foreign possessions was received 
by her in the United Kingdom when the loan 
was transferred as at Apr. 8, 1030, from her 
London account to her account at the 
Colombo branch. On appeal the Special 
Oomrs. discharged all the assessments : — 
Reid : neither the loans made from time to 
time by the bank in London to resp.’s wife 
nor the transfer of the loan as at Apr. 3, 1930, 
from the bank in London to the Colombo 
branch constituted the receipt by her in the 
United Kingdom of income from foreign 
possessions within rule 2 of Case V. of Sched. D. 
— Hall v. Marians (1935), 19 Tax Cas. 
582, O. A. 

446g. Remittances from sources already 

taxed.]— The Duchess of Roxburghe, who was 
resident in the United Kingdom, was entitled 
to receive income from America (a) from a 
share in the trust estate of her father, the 
income from which was assessable under 
rule 2 of Case V. of Sched. D. by reference 
to the amounts remitted to the United 
Kingdom, & ( b ) from securities, stocks, 
shares & rents in her absolute ownership, 
the income from which was assessable 
under Case IV. <fc rule 1 of Case V. of Sched. D. 
on the basis of the amounts arising in 
America. The Duchess had in New York 
several accounts with the same bank, of 
•which one dealt with income & capital 
receipts & payments without distinction, a 
second, known as the “ Special Custodian 
Account,” was opened in Nov. 1930, by a 
substantial credit from the first account, & 
a third was a time deposit account opened 
in Mar. 1931, by a transfer from the second 
account of $300,000 representing capital & 
income which had already borne British 
income tax. The money in the third account 
was not deposited for any fixed period but 
was at the control of the Duchess, & the 
rate of interest depended partly on the length 
of time the deposit remained ; the interest 
thereon was transferred, as it accrued, to 
the second account. On Aug. 23, 1931, the 
Duchess instructed her bank to remit to 
London a certain sum to be debited to the 
“ Special Custodian Account ” (which, it 
appeared, her advisers — though not the bank 
— regarded as including the amount on time 
deposit) & “to be provided out of accumu- 
lations of income other than income from 
the Goelet Trust of my Father.” In fact, 
however, the bank left the amount on 
time deposit untouched & made the re- 
mittance of $200,763 on Sept. 4, 1931, out 
of the second account, whose credit balance 
at that date consisted of an amount 
transferred from the first account, certain 
income from the trust estate, a tax refund 
from the United States Treasury, small sums 
of interest, & the proceeds of sale of stock 
(originally purchased out of income) which 
was realised to make up the balance of the 
remittance. It was agreed that $31,112 of 
this remittance represented income already 
charged to income tax in the United King- 
dom. On appeal to the Special Oomrs. 
against an assessment under Case V. of 
Sched. D. for the year 1932-33 in respect of 
the amount so remitted, applts. (as exors. of 
the Duke, who died in Sept. 1932) contended 
( inter alia) (1) that it was open to the Duchess 
to remit income from whatever source she 


saw fit & that the remittance made in Sept. 
1931, following her instructions must be 
deemed to have been made from sources 
available already taxed or from capital, 
(2) that the maimer in which the accounts 
were dealt with by the bank was not con* 
conclusive of the matter, & that the remit- 
tance was made out of capital A income 
already taxed, of which there was a sufficient 
amount available in the bank’s hands, & 
(8) that there was no evidence upon which 
the Special Comrs. could competently find 
that the remittance in question was derived 
from income from foreign possessions. The 
Special Comrs. found as a fact that the money 
(t.e., the $300,000) remained on time deposit 
& was not available to meet the remittance 
in question, & that accordingly the moneys 
remitted were, with the exception of $31,112, 
income from foreign possessions assessable 
under rule 2 of Case V. of Sched. D., <fc they 
confirmed the assessment : — Held : the re- 
mittance in question must be taken to have 
consisted of capital & income from foreign 
securities already subjected to tax in Great 
• Britain. — Roxburghe’b (Duke) Executors 

, v. Inland Revenue Comrs. (1936), 20 Tax 
Cas. 711. 

446h. Proceeds of sale of foreign investments — 

Remitted to United Kingdom.] — Resp., a 
widow, was a citizen of the United States of 
America, but had in 1925 purchased a house 
in this country in which she had since resided. 
She was possessed of certain American 
securities, stocks & shares, which she had 
deposited for safe custody at a bank in New 
York. In the years 1932 & 1933 she caused 
certain of these securities, stocks & shares 
to be sold in America & the proceeds remitted 
to her in this country. Estimated assess- 
ments to income tax were made upon her 
for £5,000 for each of the two years 1932 & 
1933 under rule 2 of Case V. of Sched. D. 
On appeal by resp. the Special Comrs. found 
that ine proper inference to be drawn, from 
the facts of the case was that the actual 
sums remitted to resp. were all derived from 
the proceeds of the realisation of investments 
owned by her before 1926 & not from income, 
or the proceeds of the realisation of invest- 
ments acquired out of income arising since 
that date, & that she was not resident in the 
United Kingdom before 1925. They accord- 
ingly discharged the assessments. On appeal 
by the Crown it was contended that under 
rule 2 of Case V. of Sched. D., the measure 
of liability to income tax in respect of income 
arising from possessions out of the United 
Kingdom was the full amount of the actual 
sums received in the United Kingdom : — 
Held : the opening words of Sched. D. & of 
Cases IV. & V. of that Sched. showed that 
the purpose of rule 2 of Case V. was*to deal 
only with the income which accrued from 
possessions out of the United Kingdom to 
the person to be charged & which was 
remitted to this country. Rule 2 was part 
of the machinery for carrying out that pur- 
pose, & must be read as if the words “ of 
income ” were inserted after the word 
41 sums ” in that rule. — Knebn v. Martin, 
[1935] 1 K. B. 499 ; 104 L. J. K. B. 361 ; 152 
L. T. 337 ; 79 Sol. Jo. 31 ; 19 Tax Cas. 33, 
C. A. 

Annotation : — Retd. Hall *. Marians (1935), 19 Tax Cm. 599. 
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448a. Employment abroad.] — M. was 

employed during the financial years 1933-35 
as vice-president in charge of overseas sales 
of an American co. He resided in England 
& his duties under his employment, the 
terms of which were not contained in any 
written agreement, were to supervise the 
sales of the products of the American co. 
in all countries except U.S.A. & Canada, 
whether sold direct by them or through 
agents or subsidiary cos. His place of 
employment was at the office of the American 
co. in Ohio & he was paid from that place, & 
at his request payment was made to his 
credit in a banking account in Canada. Part 
of his work was done in England : — Held : 
as the agreement for employment under 
which his salary was payable & the actual 
payment were made outside the United 
Kingdom, M. was only assessable in respect 
of the income arising from his employment 
under Case V. as being “ income arising from 
possessions out of the United Kingdom ” 
& therefore by virtue of rule 2 of the Rules 
applicable to Case V. his assessment must be 
on so much only of that income as was 
remitted to this country. — Bennett v. 
Marshall, [1938] 1 K. B. 591 ; [1938] 1 
All E. R. 93 ; 107 L. J. K. B. 319 ; 158 L. T. 
75 ; 54 T. L. R. 320 ; 82 Sol. Jo. 74 ; 22 
Tax Cas. 73, C. A. 

449a. When Income arises — New resident — 

Former foreign possessions continued.] — 

Resp. who had resided in the Straits Settle- 
ments for many years, during which time 
he was in receipt of an income arising from 
stocks, shares & rents in the Straits Settle- I 
ments, took up his permanent residence m j 
England on Apr. 7, 1927. Thereafter he 
continued to receive such income, his holdings 
in Malayan investments being substantially 
the same as in previous years : — Held : 
resp.’s income did not first arise on Apr. 7, 
1927, so as to entitle him, under Finance Act, 
1926 (c. 22), s. 29 (1) (6), (ii), to have his 
income tax for the financial year 1928-29 
computed on the income of that year. — 
Back v. Whitlock, [1932] 1 K. B. 747 ; 101 
L. J. K. B. 698 ; 147 L. T. 172 ; 48 T. L. R. 
289 ; 76 Sol, Jo. 272 ; 16 Tax Cas. 723. 

Annotations : — Refd. Cartor v. Sharon, [1936] 1 All E. R- 
720 ; Klmhirst v. I. K. Comm, [1937 J 2 All E. R. 349. 

449b. .] — -Carter v. Sharon, 

No. 425b, ante. 

450. Add . Citations : — 95 L. J. K. B. 394 ; 10 
Tax Cas. 263, H. L. 

Add. Annotations : — Apld. Grainger v. Max- 
well, [1926] 1 K. B. 430. Consd. Diggines v. 
Forestal Land, Timber & Railways Co., 
[1931] A. C. 380. Refd. I. R. Cornrs. v . 
DrysdaJe Trustees (1928), 13 Tax Cas. 565 ; 
Garland v. Archer-Shee (1930), 142 L. T. 443 ; 
Hamilton v. I. R. Cornrs. (1931), 145 L. T. 


303 ; Henry v. Galloway (1933), 148 L. T. 463 ; 
Timpson’s Executors v. Yerbury, [1936J 1 
All E. R. 186. 

After this case add 

.] — See, note, Finance Act, 1926 

(c. 22), s. 22. 

450a. Foreign holdings aggregated.] — By r. 1 

of the Rules applicable to Case V. of Sched. D 
of 1918 Act : “ The tax in respect of income 
arising from stocks, shares or rents in any 
place out of the United Kingdom shall be 
computed on the full amount thereof on an 
average of the three preceding years, as 
directed in Case I., whether the income has 
been or will be received in the United 
Kingdom or not ” : — Held : the income on 
the full amount whereof the tax was to be 
computed meant the income arising from the 
class of foreign possessions consisting of stocks, 
shares or rents, & not the income arising 
from the separate items making up that class. 

An English co. holding shares in several 
foreign cos. claimed that for the purposes of 
assessment to income tax each holding 
should be treated as a separate source of 
income : — Held : the assessment for each 
year should be arrived at by including the 
average amounts of the whole of the dividends 
arising to the co. from foreign cos. in the 
three years of average. — Diggines v . 
Fore8tal Land, Timber & Railways Co., 
[1931] A. C. 380 ; 100 L. J. K. B. 145 ; 144 
• L. T. 514 ; 15 Tax Cas. 630, H. L. 

Annotation: — Apld. Merrifleld v. Wallpaper Manufacturers, 
Ltd., [1031] 2 K. B. 143. 

450b. Income received during less period than 

three years.] — An investment co. received 
during the first year of its existence a 
dividend from foreign shares & had no other 
income from foreign possessions. In assess- 
ing the co. to income tax under Case V. : — 
Held : (1) Rules applicable to Cases I. & II., 
r. 1 (2), had no application to the receipt of 
dividends on foreign securities, & the only 
relevant rule was the rule applicable to 
Case I. ; (2) Finance Act, 1924 (c. 21), s. 26, 
which was founded upon an erroneous 
assumption as to the effect of Case V., r. 1, 
could not be referred to for the purpose of 
interpreting that provision ; (3) the assess- 
ment for the first year should be nil, & for 
the second year one-third of the amount of 
the dividend. — Ormond Investment Co. v. 
Betts, [1928] A. C. 143 ; 97 L. J, K. B. 342 ; 
138 L. T. 600 ; 13 Tax Cas. 400, H. L. 

Annotations : — As to (1) Refd. Dewar v. I. R. Comm, [1935] 

2 K. B. 351. As to (2) Refd. Port of London Authority v. 
Canvey Island Coinm (1931), 101 L. J. Ch. 63. Generally, 
Consd. Fry v. Burma Corpn. (1929J, 98 L. J. K. B. 693. 
Refd. Curtis Brown, Ltd. v. Jarvis, Jarvis v. Curtis Brown, 

• Ltd. (1929], 14 Tax Cas. 744 ; Simpson v.‘ Grange Trust. 
Ltd. (1935), 19 Tax Cos. 231 ; Bonn v. I. R. Cornrs., [1937] 

3 All E. R. 852. 

452a. .] — Lehming v . Jones, No. 114b, 

ante . 


450 i. Assessment — No income re- 
ceived during year of assessment — From 
one foreign possession — Each foreign 
possession to be treated separately, f— 
Keeps, were Interested as sleeping 

E artners in a firm, & as shareholders 
1 a limited co., both of which carried 
on business & were controlled in 
Australia. The company regularly 
paid dividends, & reaps, were assessed 
for the year 1923-24 under rule 1 
of Case V. on the average of the 

J.S. 


amounts so arising in the three preced • 
lng years. Remittances were received 
from the firm in each of the three 
years 1920-21, 1921-22 & 1922-23, & 
the average amount of these remittances 
formed the basis of an additional assess- 
ment on reaps, for the following year, 
1923-24, under rule 2 of Case v. In 
1923-24, however, no remittance was 
received from the firm, & reaps, con- 
tended that there was therefore no 


income from that source to bo assessed: 
— Held : each foreign possession must 
be treated separately in determining 
whether or not liability existed for 
any year, & if in any year no Income 
arose from a particular possession, 
no liability could exist for that year 
in respect of that possession. — Inlani> 
Revenue Comrh. v. Drtsdale’h 
Trustees (1928), 13 Tax Cas. 665.— 
SCOT. 
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463. Add. Annotations ; — Folld. Lyons v. Cowcher 
(1926), 10 Tax Cas. 438. Apprvd Martin v. 
Lowry, Martin v. I. R. Comrs. (1926), 43 
T. L. R. 116 ; Leeming v. Jones (1929), 141 
L. T. 472. Consd. Jones v , Leeming, [1930] 
A. O. 416. Folld. Sherwin v. Barnes (1931), 
16 Tax Cas. 278. Consd. Shipway v. Skid- 
more (1932), 16 Tax Cas. 748 ; Trenchard 
v. Bennet (1933), 49 T. L. R. 226 ; Lowry v. 
Field, Lowry v. Williams, Titcomb v. Clancy, 
De Burgh Whyte v . Clancy, [1936] 2 All E. R. 
736 ; Wilson v. Mannooch, [1937] 3 All E. R. 
120 . 

467a. Director’s commission on 

underwriting shares.] — Applt., a co. director, 
received commission from a syndicate for 
underwriting shares in a new co., & he was 
assessed to income tax under Schedule D. for 
the year 1919-20 in respect of the com- 
mission. He was not concerned in any other 
underwriting transaction in 1919, 1920 & 
1921 : — Held : the commission was an annual 
profit or gain within Schedule D., Case VI., 
& applt. had been properly assessed to income 
tax in respect of such commission. — Lyons 
v. jCowcher (1926), 10 Tax Cas. 438. 

457b. Commission on guaranteeing* 

overdraft.] — Applt., who was a solr., entered 
into an agreement under which he & another 
person undertook to guarantee the bank 
, overdraft of a third party, upon the terms 
(inter alia) that the guarantors should receive 
a bonus of £1,000 &, if the overdraft was not 
paid off within a year, a further bonus cal- 
culated on specified terms. The overdraft 
was, in fact, paid off within a year & the 
bonus of £1,000 was paid to the guarantors 
in equal shares. Applt. was assessed to 
income tax under Case VI. of Sched. D. in 
respect of his share & the Special Comrs., 
on appeal, confirmed the assessment : — 
Held : the assessment appealed against was 
correctly made. — Sherwin v. Barnes (1931), 
10 Tax Cas. 278. 

Annotations: — Consd. Trenchard v. Bennet (1933), 49 
T. L. R. 226 ; Wilaon v. Mannooch, {1937 J 3 All E. R. 120. 

459a. ,] — Resp., a manufacturer of 

agricultural implements, arranged with a 
firm of cotton brokers that he should have 
facilities for dealing in cotton futures, & 
over a period of years he engaged in a series 
of such transactions. Contracts in ordinary 
form were entered into by him for the pur- 
chase & sale of cotton at future dates, but 
resp. had no intention of either taking up or 
delivering cotton & only differences on settle- 
ment were either received or paid. The 
brokers were aware that no cotton was to be 
delivered & that the transactions were of a 
speculative character, but the merchants 
with whom the brokers dealt were unaware 
of the terms of the contracts between the 
brokers & resp. Between Feb. 1919, & 
Feb. 1923, there were sixteen such trans- 
actions, &, in addition, resp. entered into a 
numbfer of joint transactions of a similar 
nature between Dec. 1926, & Apr. 1928. 
Resp. was assessed to income tax under 
Sched. D. for each of the years from 1921-22 
to 1928-29, inclusive, in respect of profits 
from these transactions. On appeal, he con- 
tended that the transactions were entirely 
disconnected with his business & were purely 
betting transactions on the prices of cotton, 
the profits of which were not assessable either 


under Oase I. or Case II., as from a trade or 
vocation, or under Case VI. The General 
Comrs. decided that the transactions were 
not part of resp.’s trade & not a trade in 
themselves & were not liable under Case I. or 
Case VI. of Sched* D. : — Held : the profits 
arising from the transactions were annual 
profits or gains assessable to income tax 
under Case v I. of Sched. D. — Townsend v. 
Grundy (1933), 18 Tax Cas. 140. 

459 b. Assignment of option.] — Leeming v. 

Jones, No. 114b, ante . 

460a. Purchase & sale of properties by 

builder.] — Applt. was a builders’ foreman 
until Feb. 1923, & subsequently a director 
of a co. carrying on the business of a builder 
& contractor. During the years 1920 to 
1924 he bought on his own account some 
seven properties, of which he sold four 
during the period, & still owned the remainder 
in 1926 : — Held : the profits, if any, were not 
assessable under Case VI. of Schedule D., 
& the case should be remitted to the Special 
Comrs. to consider whether the transactions 
in question constituted a trade assessable 
under Case I. — Pearn v. Midler (1927), 11 
Tax Cas. 610. 

Annotations: — Apprvd. Leeming v. Jones (1929), 141 L. T. 
472. Held. Jonea v. Leeming, f 1930] A. C. 415, Lowry 
Field, Lowry v. Williams, Titcombo v. Clancy, De 
Burgh Whyte v. Clancy, [1936] 2 All E. R. 735 : Wilson 
v . Mannooch, [1937] 3 All R. 120. 

480b. Sale of estate by Architect.] — 

Applt., an architect in practice, was on a 
social occasion told by the owner of an estate 
that he wished to sell his property. Later 
he arranged a meeting between the owner & a 
client, the outcome of which was that the 
client purchased the estate on behalf of his 
co. Subsequently applt. entered into an 
agreement, which was recorded in corre- 
spondence, with the purchasing co., whereby 
he undertook to endeavour to dispose of the 
estate &, in conjunction with the co., to 
negotiate with the parties concerned on the 
terms that the co. should pay him one-fourth 
of the net profits of the sale. The estate was 
sold soon afterwards & applt. received from 
the co. his share of the net profits thereof. 
He took no part in the negotiations for the 
acquisition or the re-sale of the estate ; he 
was not consulted in regard thereto ; & did 
no work in connection with the estate as 
a surveyor or architect beyond the pre- 
paration of a plan which was not in fact 
used. On appeal against an assessment to 
income tax, Sched. D., in respect of the sum 
received, applt. contended that it was not 
income assessable to income tax. The Special 
Comrs. confirmed the assessment under Sched. 
D., Case VI. : — Held : the payment to applt. 
was made in fulfilment of an enforceable con* 
tract for services & was correctly assessed 
under Sched. D., Case VI. — Brocklesby v. 
Merricks (1934), 18 Tax Cas. 676, C. A, 

460c. Repayment of excess profits.] — 

Two partners in a business firm retired from 
the firm as from Dec. 31, 1920, on the terms 
that they should be paid in cash their shares 
in the partnership assets as at that date, the 
continuing partners being their debtors for 
such shares, with interest, till paid. Negotia- 
tions as to the value of the assets took place 
& in Dec. 1922, the retired partners agreed 
to accept a lump sum in settlement of their 



VoL XX vJLLL— Income Tax. Cases 460c — 462b. 


shares of the assets, subject to the addition of 
a share of the excess profits duty repayable 
to the firm for the year 1920. The repay- 
ment of excess profits duty was made to the 
continuing partners in two instalments in 
Jan. & Oct. 1923, & a proportionate share 
was at once paid over by them to the retired 
partners. The total sum repaid was, with 
the continuing partners’ assent, treated for 
income tax purposes as a profit of the 
business for the year 1923 & brought into 
average accordingly in computing the assess- 
ments on the firm, as then constituted, under 
Case I. of Sched. D. for 1924-25, 1925-26 & 
1920-27. Later, the retired partners paid 
to the continuing partners a sum representing 
the income tax at the rates in force for 

1924- 25, 1925-26 & 1926-27 on the amounts 
by which the assessments on the firm for 
those years were increased by the inclusion 
in the profits of the year 1923 of the retired 
partners’ share of the amount of the excess 
profits duty repayment. Applt. in the first 
case was one of the continuing partners. 
He appealed against assessments to supertax 
for 1925-26, 1926-27 and 1927-28 made on 
the footing that his income from the partner- 
ship for the respective preceding years must 
be deemed to be the share to which he was 
entitled during these years in the partner- 
ship profits as assessed to income tax & that 
no deduction could be allowed on the ground 
that in arriving at the income tax assessments 
the whole amount of the excess profits duty 
repayments in 1923 was brought into average. 
He contended ( inter alia) that he was entitled 
to exclude from the computation of his 
income for super tax purposes the amount 
paid to the retired partners, whose income it 
was. The Special Comrs. decided that the 
basis on which applt. had been assessed was 
correct. Resps. in the second case were the 
exors. of one of the retired partners & they 
appealed against assessments to super tax 
for 1925-26, 1926-27 & 1927-28 made on the 
basis that a proportion, corresponding to his 
share in the partnership of the amounts by 
which the assessments made on the firm to 
income tax under Case I. of Sched. D. for 
the years 1924-25, 1925-26 & 1926-27 were 
increased by the inclusion of the amount of 
the excess profits duty repayment in the 
profits of the year 1923 formed part of the 
income of deceased for those years. They 
contended ( inter alia) that the payments 
made by the continuing partners to the 
retired partners were capital payments being 
part of their share in the assets of the partner- 
ship, or alternatively, that the repaid excess 
profits duty was a profit of the firm for the 
year 1923, when the retired partners were no 
longer entitled to any share in the firm’s 
profits. The Special Comrs. decided that no 
part of the payments could be regarded as 
the income of the deceased for 1924-25, 

1925- 20 & 1926-27, in which years he was not 

entitled to any share in the partnership 
profits & did not in fact receive any payment 
thereout ; — Held : (1) the repayment of 

excess profits duty was a profit of the old 
partnership which should in strictness have 


been assessed under Case VI. of Sched. D. on 
the old partners ; (2) while the income tax 
assessments as made under Case I. of Sched. 
D. were conclusive for income tax purposes, 
the amount of the excess profits duty repay- 
ment included therein was' not, as regards 
the share paid over to the retired partners, 
the beneficial income of the continuing 
partners & must be excluded in computing 
their income for super tax purposes ; (3) while 
the share of the repayment paid over to the 
retired partners constituted income in their 
hands for income tax & super tax purposes, 
the super tax liability arose in the years 1923- 
24 & 1924-25 (the repayment having been 
made in the respective preceding years 
1922-23 & 1923-24) & not in the years for 
which assessments under appeal were made. — 
Ridden v. Inland Revenue Comrs., In- 
land Revenue Comrs. v. Urwick’s Exors. 
(1935), 19 Tax Cas. 542. 

462. Add. Annotations ; — Consd. Leeming v. Jones 
(1929), 141 L. T. 472. Distd. Fry v. Salis- 
bury House Estate, Ltd., Jones v . City of 
London Real Property Co., [1930] A. C. 432. 
Consd. Windsor Playhouse, Ltd. v. Heyloe 
(1933), 17 Tax Cas. 4SL. Reid. Brighton 
College v. Marriott, 11926] A. C. 192 ; Hux- 
ham v. Johnson (1926), 136 L. T. 410 ; 
Martin v. Lowry, Martin v. I. R. Comrs., 
[1926] 1 K. B. 550 ; Neumann v. I. R. 
Comrs., [1934] A. C. 215 ; Loughnan v. 
Mars ton’s Dolphine Brewery, Ltd., Whelan 
v. Alfred Leney & Co., [1936] 1 All E. It. 
468. 

402a. Commission for negotiating sale of shares — 
When Income arises.] — In the year 1920-21 
applt. negotiated the sale of certain shares & 
became entitled to commission. He received 
part of the commission in 1920-21 & part in 
later years : — Held : for the purpose of 
assessment to income tax under Case VI. 
of Sched. P., the income arose when the 
payments on account of the commission were 
received. — Grey v. Tiley (1932), 10 Tax 
Cas. 414, C. A. 

Annotations : — Refd. Lambe v. I. it. Comrs., [19341 1 K. B. 

178. Champnoy's Executors v. 1. R. Comrs. (1936), 19 Tax 

Cas. 376. 

462b. Consideration for guarantee of dividend — 
Capital asset.] — By the terms of an agreement 
a co. incorporated with the object ( inter 
alia) of acquiring stocks, shares, or securities 
of any co. carrying on or proposing to carry 
on the business of a steam <fe general laundry, 
undertook, in consideration of the allotment 
to it by a second co. of 250,000 Deferred 
shares of Is. each of the second co. (which 
had been incorporated with the object of 
assisting the first-mentioned co., together 
with two other cos. to obtain finance for the 
acquisition of laundries) to guarantee the 
payment of the dividend on the 7 per cent. 
Preference shares of the second co. : — Held : 
the first co. was, in substance, a holding co. 
<fc the Deferred shares which it obtained 
from the second co. under its guarantee, & 
the value of which was £12,500, were in the 
nature of a capital asset not assessable to 
income tax, the giving of the guarantee in 
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•d. Dividends paid from reserve 
funds.)— The dividends paid were not 


distributions of capital but distribu- 
tions of profits derived from the 
operations of the co. Sc therefore tax- 
able as income received as dividends. — 
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Northern Securities Oo. c. R., [1935J 
Ex. C. R. 166 ; [19361 1 D. L. R. 
65. — CAN. 
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the circumstances of the case being a method 
of payment for the shares. — Trenchard v. 
Bennet (1933), 49 T. L. R. 226 ; 77 Sol. Jo. 
83; 17 Tax Cas. 420. 

467a. Tax on gross amount of dividend.] — 

R. 20 of All Schedules Rules to Income Tax 
Act, 1918, provides that the profits or gams 
to be charged on a co. shall be computed in 
accordance with the provisions of the Act on 
“ the full amount of the same before any 
dividend thereof is made ” & that the co. 
“ paying such dividend shall be entitled to 
deduct the tax appropriate thereto ” : — 
Held : by “ the tax appropriate thereto ” 
was meant the tax at the standard rate on the 
gross amount of the dividend paid by the 
co. <fc not a proportionate part of the tax 
paid by the co. in the year in which the 
dividend was paid in respect of its profits or 
gains ; &, therefore, in making the return 
of his total income for the purpose of surtax 
the shareholder must include the gross 
amount of the dividend, & not the pro- 
portionate part of the total income on wfuch 
the co. had borne tax for the year of assess- 
ment in which the profits distributed were 
made. — Hamilton v. Inland Revenue 
Combs., [1931] 2 K. B. 495 ; 100 L. J. K. B. 
693 ; 145 L. T. 303 ; 16 Tax Cas. 213, C. A. 

Annotations : — Consd. Neumann v. I. R. Comrs., [1934] 
A. C. 215. Reid. I. R. Comrs. v. Cull, [1938] 2 K. B. 109. 

467b. Where holder of warrant entitled to 

cash In foreign currency.] — Applt. co. in 

1931 issued debentures, &, in accordance 
with the terms of the issue, the principal 
money A interest were to be paid in sterling 
in London, or, at the option of the holder, 
in New York in dollars at the fixed rate of 
exchange of 4-80 dollars to the £, or in 
Amsterdam at the fixed rate of exchange of 
12*11 Dutch florins to the £. The interest 
was to be paid by cheque or warrant sent 
through the post to the registered holder, & 
it was to be subject to United Kingdom 
income tax. In accordance with rule 21 (1) 
of the All Schcds. Rules of 1918 Act, applts. 


duly accounted for the tax so deducted. 
Owing to the depreciation of the £ in 1931, 
when England went off the gold standard, 
many debenture-holders encashed their war- 
rants in New York, & a few in Amsterdam, 
the amounts so obtained being considerably 
in excess of the amount in sterling appearing 
on the warrants. Thereupon an additional 
assessment was made upon applts. in respect 
of the warrants cashed in New York & 
Amsterdam : — Held : the contract between 
applts. & the debenture-holders was an 
obligation to pay in sterling the balance that 
remained after deducting from the sterling 
sum the amount of the income tax at the 
then current rate calculated thereon ; it 
was only of the balance so arrived at which 
the holder could at his option claim payment 
in the foreign currency ; the time of the 
encashment of the warrant subsequent to 
its being drawn was of no relevance for the 
purpose of the Income Tax Act ; & therefore 
the claim by the additional assessment of the 
Comrs. of Inland Revenue failed. — Rhokana 
Corpn., Ltd. v. Inland Revenue Comrs., 
[1938] A. C. 380 ; [1938] 2 All E. R. 51 ; 107 
L. J. K. B. 377 ; 159 L. T. 170 ; 54 T. L. R. 
579 ; 82 Sol. Jo. 350 ; 21 Tax Cas. 552, 

H. L. 

471. Add. Citation : — 10 Tax Cas. 73. 

Add. Annotations: — Refd. I. R. Comrs. v. 
Yorkshire Agricultural Soc. (1927 ), 44 T. L. R. 
59 ; Institution of Civil Engineers v. I. R. 
Comrs. (1931), 47 T. L. R. 466. 

472a. Relief of members of medical 

association & dependants in necessitous cir- 
cumstances.] — Two societies whose funds 
were applied entirely to making grants for 
the relief of subscribing members or their 
dependants in necessitous circumstances : — 
Held : charities, A entitled to exemption from 
income tax. — Inland Revenue Comrs. v. 
Society for Relief of Widows A Orphans 
of Medical Men, Inland Revenue Comrs. 
v. Medical Charitable Society for West 
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470 i. Exemption of charities — Charit- 
able purposes.) — By the law of Scotland 
a trust tor “ charitable or benevolent " 
purposes Is a trust for " charitable ” 
purposes alone, & is a trust for " charit- 
able purposes only " within 1918 Act. — 
Jackson's Trustees v. Inland 
Revenue, [1920J S. C. 579 ; 10 Tax 
Cas. 400.— SCOT. 

470 il. Stimulating interest 

in music .) — Inland Revenue Comes. 
v. Glasgow Musical Festival 
Assocn., [1826] S, C. 920 ; 11 Tax 
Cas. 154.— SCOT. 

470 ill. Supplying nurses. J 

— An assocn. was formed for the pur- 
pose of improving & extending nursing 
facilities in a county. The members 
were divided into three oiasBes accord- 
ing to income, the largest olass con- 
sisting of persons in comparatively 
poor circumstances. An annual 
membership -fee was charged, varying, 
according to the olass. from 2s. 63. 
to 10s. 6d. per annum . The fees 
charged for the services of a nurse, or 
for admission to the assocn. *s hospital, 
varied from sums which, in the case 
of the poorest olass, were considerably 
below the cost of the services rendered, 
to sums which, in the case of the 
wealthiest class, were reasonably 
equivalent to suoh cost. Nursing 
facilities, when not required for 


members, were gran tod to non-members 
at increased rates. Funds were held 
by the assocn. which had beon raised 
by public subscription, & the hospital 
had been acquired with funds similarly 
raisod. In respoot of special charit- 
able donations, necessitous cases from 
certain parishes received the services 
of a nurse gratuitously : — Held : the 
assocn. was established for ** charitable 
purposes only.’* — Inland Revenue 
Comes. t\ Peeblesshire Nursing 
Assocn., [1927] 8. C. 215 : 11 Tax Cas. 
335.— SCOT. 

470 iv. Promotion of tem- 

perance .) — Testator expressed his desire 
that the leading of a sober life might 
be made more easy for the Inhabitants 
of F., & with that object conveyed half 
of the residue of his estate to trustees 
for the purpose of providing F. with a 
temperance public-house. His trus- 
tees spent part of the funds in estab- 
lishing a temperance hotel, containing 
a middle-class cafe 8c a cheap working- 
class cafe, free reading 8c recreation- 
rooms, 8c bedrooms. & a lecture-hall, 
which could be hired at moderate 
figures. Their policy was to make the 
hotel pay its way without earning 
profits, 8c the balance of the trust funds 
was invested 8c the interest was used 
to make good an annual deficit on the 
working of the hotel : — Held : the 
interest formed part of the income of a 
trust established tor “ charitable pur- 
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poses only, " 8c was " applied to charit- 
able purposes only." — Inland 
Revenue Comrs. v. Falkirk Tem- 
perance Cafe Trust, [1927] 8. C. 
261 ; 11 Tax Cas. 353.— SCOT. 

470 v. Improvement of 

spiritual , intellectual, social dr physical 
condition of young men.) — Young 
Men’s Christian Assocn. of Mel- 
bourne v. Federal Comr. of Taxa- 
tion (1926), 37 C. L. R. 351 ; [1926] 
Argus L. R. 97. — AUS. 

470 vi. Amenity purposes 

in borough .] — The Tayport Town 
Council held an amount of 3f per cent. 
Conversion Loan Stock purchased with 
a sum bequeathed to the “ Provost, 
Magistrates 8c Councillors of Tayport 
for amenity purposes in the said 
Burgh." The interest on the stock, 
received under deduction of income 
tax, was applied towards the cost of 
making a recreation ground. On 
appeal by the Council against a refusal 
of the Comrs. of Inland Revenue to 
admit a claim under sect. 37 of Income 
Tax Act, 1918, to repayment of the 
income tax deducted, the Speoial 
Comrs. held that amenity purposes in 
the Burgh must be treated as charitable 
purposes, 8c they allowed the claim 
accordingly : — Held : the Special 
Comrs.' decision was correct. — In- 
land Revenue Combs, v. Tayport 
Town Council (1936), 20 Tax Cas. 
191.— SOOT. 
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Riding of Yorkshire (1926), 1B6 L. T. 60; 

42 T. L. R. 012 ; 70 Sol. Jo. 837; 11 Tax 
Cas. 1. 

472b. Temperance reform.] — A society 

whose main object was “ united action to 
secure legislative & other temperance re- 
form ” : — Held : not a body o i persons 
established for charitable purposes only, & 
its income, inasmuch as it was not applied 
to charitable purposes only, was not entitled 
to exemption from income tax. — Inland 
Revenue Comrs. v. Temperance Council 
of Christian Churches of England & 
Wales (1926), 136 L. T. 27 ; 42 T. L. R. 618 ; 

10 Tax Cas. 748. 

Annotations : — Distd. Re Hood, Public Trustee v . Hood 
(1930), 143 L. T. 691. Consd. Tribune Press, Lahore 
(Trusteos) v. Income Tax Oomr., Punjab, Lahore, [1939] 

3 All E. H. 469. Reid. Bonar Law Memorial Trust 
v. I. K. Comrs. (1933), 49 T. L. It. 220. 

Compare Charities, No. 68a. 

472c. Seaside boarding-house with re- 

duced charges.] — By a declaration of trust 
“ a home or place of residence ” was founded 
& endowed, “ wb-'re persons requiring tem- 
porary rest & change of air for the benefit of 
their health may obtain same.” About half 
the income of the home came from payments 
by visitors, who included convalescents, 
persons needing rest & change, & holiday 
applicants : — Held : since on the construction 
of the trust deed there was throughout an 
overriding charity which fulfilled the 
character of a charitable convalescent home, 
the trustees were entitled to exemption f»’om 
income tax on the ground that the trust was 
established for charitable purposes only. — 
Inland Revenue Combs, v. Roberts Marine 
Mansions Trustees (1926), 43 T. L. R. 270; 

11 Tax Cas. 425, C. A. 

472d. Agricultural society.] — An agri- 

cultural society, founded mainly for the 
purpose of holding an annual agricultural 
show, had also among their objects the 
improvement of live stock & poultry & of 
machinery & appliances used in agriculture, 

& agricultural education & scientific research, 

& they claimed exemption from income tax 
upon the dividends from their investments, 
on the ground that they were a society 
established for charitable purposes only : — 
Held : there was evidence on which the 
Special Comrs. could find that the society 
was established for charitable purposes only. 

— Inland Revenue Comrs. v. Yorkshire 
Agricultural Society, [1928] 1 K. B. 611 ; 

97 L. J. K. B. 100; 138 L. T. 192; 44 
T. L. R. 59 ; 72 Sol. Jo. 68 ; 13 Tax Cas. 58, 

C. A. 

Annotations : — Apld. Geologists* Assocn. v. I. Tt. Comrs. 
(1928), 14 Tax Cas. 271. Retd. Midland Counties Institu 
tton of Engineers v. I. R. Comrs. (1928), 14 Tax Cas. 285 
Keren Kayemeth Le Jlsroel. Ltd. v. I. R. Comrs., [1931] 

2 K. B. 465 ; Peterborough Royal Foxhound Show Society 
v. I. R. Comrs., [1936] 1 AJ1E. R. 813 ; Hugh’s Settlement, 
Ltd. v. I. R. Comrs., [1938] 4 All E. R. 516. 

472e. Society for promotion of 

foxhound breeding.] — Applt. society was 
founded to promote the interests of fox- 
hound breeding, & for that purpose held 
annually a foxhound show: — Held: (1) the 
society was an agricultural society within 
Finance Act, 1924 (c. 21), s. 23 (2), being 
established for the purpose of promoting the 
interests of livestock breeding, & therefore 
under sub-sect. (1) the profits of the show 
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were exempt from income tax ; (2) the society 
was not a charity within sect. 37 of 1918 Act, 
or Finance Act, 1921 (c. 32), s. 30, as amended 
by Finance Act, 1927 (c. 10), s. 24, not being 
a trust “ for other purposes beneficial to the 
community ” in the fourth category of 
“ charities ” stated by Lord Macnagiiten in 
Income Tax Comrs. v. Pemsel , & was there- 
fore liable to income tax on its other profits. — 
Peterborough Royal Foxhound Show 
Society v. Inland Revenue Comrs., [1936] 
2 K. B. 497 ; [1936] 1 AU E. R. 813 ; 105 
L. J. K. B. 427 ; 155 L. T. 134 ; 52 T. L. R. 
391 ; 80 Sol. Jo. 448 ; 20 Tax Cas. 249. 

Annotations : — Consd. Re Stephens & Branthwaite & Otway, 
[1938] 3 All E. R. 311. Refd. I. R. Comrs. t\ City of 
Glasgow Ornithological Assocn. (1938), 21 Tux Cas. 
445. 

47 2f. .] — Resp. Association’s object 

was to cultivate & encourage the improve- 
ment & exhibition of cage birds, it acted 
as a central body for a number of clubs in 
Glasgow devoted to breeding & exhibiting 
cage birds, & held an annual show at which 
members of the show committee were in 
attendance to instruct visitors in the proper 
breeding, feeding & housing of birds : — 
Held : the Association was an agricultural 
society within sect. 23 of Finance Act, 1924 
(c. 21). — Inland Revenue Comrs. v . Glas- 
gow Ornithological Assocn. (1938), 21 
Tax Cas. 445. 

472g. General Medical Council.] — Held: 

not a body established for charitable purposes 
only, & not entitled to exemption from 
income tax on the income from its funds. — 
General Medical Council v. Inland 
Revenue Comrs., English Branch Council 
of General Medical Council v. Inland 
Revenue Comrs. (1928), 97 L. J. K. B. 578; 
139 L. T. 225 ; 44 T. L. R. 439 ; 13 Tax 
Cas. 819, C. A. 

Annotations : — Refd. Institution of Civil Engineers v. I. R- 
Comrs. (1931), 47 T. L. R. 466 ; Peterborough Royal Fox- 
hound Show Society v. I. It. Comrs., 11936] 1 All E. R. 
813. 

472h. Simplified Spelling Society.] — 

The Simplified Spelling Society is not a body 
established for “charitable” purposes, & is 
therefore not entitled to exemption from 
income tax under 1918 Act, b. 37 (1 ) ( b ). — 
Sir G. B. Hunter (1922) “ C ” Trust, 
Trustees v. Inland Revenue Comrs. 
(1929), 45 T. L. R. 344; 73 Sol. Jo. 284; 
14 Tax Cas. 427. 

472 j. Recreation ground for employees 

of limited company.] — Certain land was con- 
veyed to trustees to be held upon trust to 
permit the same to be used as a playing field 
& recreation ground (a) for the benefit of 
all persons for the time being employed by a 
named oo., & (6) if the land should no longer 
be required for such purpose then for the 
Inhabitants of the borough in which the land 
was situated. A trust, which had. been 
formed for purposes which were admittedly 
charitable, spent a sum of money in putting 
up pavilions & laying out a bowling green 
& tennis cts. dn the land. The trust claimed 
repayment of income tax on the sum so 
expended on the ground that the use of the 
land was charitable & that the money was 
applied for charitable purposes only within 
1918 Act, s. 37 (1) (6) : — Held : the money 
was not expended for charitable purposes 
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only. — Wernher’s Charitable Trust v. 
Inland Revenue Oomrjs., [1937] 2 All 
E. R. 488; 81 Sol. Jo. 421; 21 Tax Cas. 
137. 


473. Add. Annotations : — Consd. Salisbury House 
Estate v. Fry (1929), 98 L. J. K. B. 722. 
Refd. Brighton College v. Marriott, [1926] 
A. 0. 192. 


478 i. •• Applied to charitable 

purposes only " — Promotion of temper- 
anas .] — Inland Revenue Oomhs. v. 
Falkirk Temperance Cape Trust, 
No. 470 iv, ante. — SOOT. 

478 il. Stimulating interest 

in music .1 — Inland Revenue Combs. 
v. Glasgow Musical Festival 
Assoon., [1926] 8. 0. 920 ; 11 Tax Cas. 
154. — SOOT. 

473 Hi. General Nursing 

Council. ] — Held : the duties per- 
formed by the Council were, at least Id 
part, carried out in the professional 
interests of the registered nurses ; 
accordingly, the Council was not 
entitled to exemption from income tax 
under Inoome Tax Act, 1918, s. 37 (1) 
(5), as a body established for charitable 
purposes 44 only." — General Nursing 
Council for Scotland v. Intand 
Revenue Combs., [1929] S. O. 664 ; 
14 Tax Cas. 645. — SCOT. 

478 iv. Flying dub.] — 

Applt. oo. was incorporated as a co. 
having no share oapital & limited by 
guarantee, with the objects ( inter alia) 
of promoting generally the pursuit of 
aviation, providing facilities for In- 
structional & sporting flights by its 
members, & establishing, maintaining 
& conducting a club for the accom- 
modation & convenience of its members. 
Membership of the club, which was 
open to British subjects over 18 year 
of age (without restrictions as to Quali- 
fications or capabilities but subject to 
election by the committee), carried 
with It membership of the co. The co. 
leased an aerodrome at which courses of 
Instruction in aviation were given to 
members & aeroplanes were main- 
tained for their use at fixed charges. 
The whole of the co.’s inoome, including 
an annual grant from the Govt., was 
applied exclusively to the furtherance 
of its objects & no part was paid by 
way of profits to its members. In 
May, 1930, the co. arranged an aerial 
pageant (subsequently repeated an- 
nually) at the aerodrome with the aim 
of furthering the objects of the co. 8c 
augmenting its income. Charges were 
made to the public for admission to the 
grounds of the aerodrome & for short 
nights & after payment of the expenses 
there remained a surplus which was 
added to the oo.’s funds. 

The co. claimed exemption from 
inoome tax in respect of the profits 
of the pageant & certain untaxed 
interest on the ground that it was a 
body established for ohari table pur- 
poses only. The Special Comrs. re- 
fused the claim, holding that the oo. 
was formed for the promotion of flying 
by its members 8c was primarily a 
olub : — Held : the oo. was not a body 
established for charitable purposes 
only. — Scottish Flying Club, Ltd. v. 
Inland Revenue Comrs. (1935). 20 
Tax Gas. 1.-HS0OT. 

478 v. Pharmaceutical 

Society.] — The Pharmaceutical Society 
of Ireland is a corporate body estab- 
lished by the Pharmacy Act (Ir.), 
1875. The preamble of that Act 
recited that, to remedy the incon- 
venience to the publio resulting from a 
deficiency of, shops for the sale of 
medicines 8c' compounding of pre- 
scriptions. it was expedient that such a 
Soolety should be formed. The Act 
requires the Society to keep registers 
of qualified pharmaceutical chemists 8c 
of chemists & druggists, &c to cause 
examinations to bo held of candidates 
for registration. The Society is em- 
powered to make regulations having 
statutory foroe, 8c in accordance with 
its regulations it maintains schools, 
charges lees for lectures & examina- 


tions, pays inspectors & causes pro- 
ceedings to he instituted against 
unquafifled persons who retail drugs 
or compound medicines, 8c against 
persons who infringe the provisions of 
certain statutes as to the sale of 
poisons. Rather more than one* 
quarter of the registered pharma- 
ceutical chemists & druggists In Ire- 
land are members or associates of the 
Society. The Act renders it unlawful 
for unregistered persons to retail 
poisons or compound prescriptions. 
Membership of the Society does not 
confer any pecuniary benefit & the 
Society exercises no special disciplinary 
or other control over the general body 
of registered persons. The Society 
was assessed to income tax under 
Sched. A in respect of premises which 
it owned & occupied, & under Sched. D 
in respect of income from securities & 
possessions, 8c profits from schools & 
examinations. The Society claimed to 
be entitled to the exemptions specified 
in sect. 37 of Income Tax Aot, 1918, & 
sect. 80 of Finance Act, 1921, & claimed 
that the carrying on of schools & 
examinations did not constitute a 
44 trade " within sect. 237 of Inoome 
Tax Act, 1918. These claims were 
rejected by the Special Comrs. of 
Income Tax &, on appeal by the Circuit 
Ct. judge, who at the request of the 
Society, stated a case for the opinion 
of the High Ot. : —Held : the Phar- 
maceutical Society of Ireland was 
established for two main purposes, 
(a) the provision of necessities tor the 
health of the sick, which, being for the 
benefit of the public, was a charitable 
purpose ; ( b ) the establishment of a 

professional Society to maintain a high 
standard of knowledge among phar- 
maceutical chemists by examination 
8c teaching, & to secure that only those 
having such high standards should be 
permitted to keep open shop for tho 
sale of poisons & the compounding of 
prescriptions, & this was not a charit- 
able purpose. Accordingly the Society 
was not established 44 for charitable 
purposes only ” ; nor was its inoome 
applicable to such purposes only ; 
further, the decision of the Circuit Ot. 
judge that the carrying on of the schools 
8c examinations constituted a 44 trado " 
within tho meaning of the Inoome Tax 
Aots was correct ; the question whether 
or not any particular activity con- 
stituted a 44 trado " within the mean- 
ing of the Inoome Tax Acts was a 
question of fact. Tho Circuit Ct. judge 
was, therefore, correct in holding that 
the Society was not entitled to the 
exemptions claimed. — Pharmaceu- 
tical Society of Ireland v. Special 
Comrs. of Income Tax, [1938] I. R. 
202. — IR. 

»t. Exemption, of person not ordinarily 
resident in United Kingdom — Holder of 
securities issued free of tax.] — Held : 
the whole circumstances must be con- 
sidered, Sc the Spocial Comrs. were 
entitled to find that appet. was 
ordinarily resident in the United 
Kingdom. — Reid v. Inland Revenue, 
[1926] S. C. 589.— SOOT. 

■v. .] — Held : the Special 

Comrs. were entitled, on the facts 
stated, to find that applt. was ordinarily 
resident in the United Kingdom.— Pekt. 
v. Inland Revenue Comrs., [1928] 
S. C. 205 ; 13 Tax Cas. 443.— SCOT. 

sw. Whether preferred shares 44 bor- 
rowed capital ” within Income War Tax 
Act, 1917, «. 3 (£?.),! — Dupuis Ferres, 
Ltd. v. Customs Sc Excise Minister, 
[1927] Exch. C. R. 207.— CAN. 

sx. Under statutory agreement with 
Government — Construction of agreement, ] 
—Nova Scotia Steel 8c Goal Co., 
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Ltd. v. Finance Sc Customs Minister, 
[1922] 2 Au'O. 176, P. C.— CAN. 

•a. Onus of proof .] — The onus of 
proving that an income is exempt 
from taxation under the Taxing Act, 
is upon the one claiming such exemption. 
— Kennedy r. Minister of National 
Revenue, [1929] Ex. C. R. 36. — CAN. 

sb. Whether endowment necessary .1 — 
I do not think it Is necessary that 
there should be an endowment in the 
technical sense of the word, but that 
It will be sufficient to bring an institu- 
tion within the exemption of the Act 
if it be maintained in whole or in part 
by voluntary contributions (per Cub.). 
— Mubgrave v. Dundee Royal 
Lunatic Asylum (1895), 32 So. L. R. 
579.— SCOT. 


sd. Land Company — What amounts 
to .] — A co. incorporated with tho object 
of dealing in land but which had limited 
the exercise of its powers to the pur- 
chasing & selling of lands required by a 
certain mercantile co. to which It 
leased said lands : — Held : a 44 land 
co." within exception in Income Tax 
Aot, 1932 (Alta.), b. 8 (2).— Re T. 
Eaton Realty Co., Ltd., [1935] 3 
W. W. R. 154 ; 5 F. L. J. (Can.) 148.— 
CAN. 


sk. Income of charitable institution — 
What amounts to.] — B., a Canadian 
citizen, ib his lifetime tmnsferred 
certain assets to the Trusts & Guarantee 
Co., Ltd., to be converted into cash & 
administered by it in accordance with 
the terms of an agreement entered into 
by them, which provided that after 
the expiration of twenty-one years 
following the death of B., the fund so 
established & all accumulations thereon 
should be paid to the Municipal Council 
of the Town of Colne in England, to be 
used by tho said Council for the benefit 
of the aged & deserving poor of the said 
Town of Colne in such manner 8c 
without restriction of any kind, as shall 
be deemod prudent to the said Council. 
B. died on April 19, 1927. The 

inoome from this fund was assessed 
for income tax undor the Income War 
Tax Act, such assessment being con- 
firmed by the Minister of National 
Itovenue, from whose decision tho 
applt. appealed : — Held : there is bu t 
one trust with two trustees, & the trust 
fund is being administered by the 
Canadian trustee, in Canada, where it 
must remain until 1948, 8c where the 
income is taxable ; (2) the persons who 
may in the future become beneficiaries 
of the trust fund are unascertained, & 
any interest of persons in the trust fund 
is a contingent one, 8c therefore the 
inoome is taxable as provided for in 
sect. 11 (2) of the Aot ; (3) the inoome 
here accumulating is not the income of a 
charitable institution with sect. 4 («) 
of the Act ; (4) sect. 66 of the Act does 
not vest a disoretionary power in the 
ct. to forego interest on any tax 
recovered by a judgment of the ct. — 
Birtwistle (Peter) Trust v. 
Minister of National Revenue, 
[1938] Ex. C. R. 95; revsd., [1939] 
S. C. R. 125 ; 1 D. L. R. 365.— CAN. 


am. Advancement of object of general 
public utility .] — Sardar Dayal Singh, a 
Sikh inhabitant of the Punjab, died 
in 1 898, having by his will created three 
separate trusts to be administered by 
three independent " committees of 
trustees." Two of the trusts were for 
the establishment 8c maintenance of 
(i) an- arts college, 8c (ii) a publio 
library, which are not material to this 
case. By the third trust, the testator 
directed 44 that my property in the 
stock & goodwill of the Tribune Press 
& newspaper in AnarkaU Lahore shall 
vest permanently in a committee of 



Vol. XXVm. — Income Tax. Cases 476a — 476e 


476a. Temperance reform.] — Inland 

Revenue Combs, v. Temperance Council 
of Christian Churches of England & 
Wales, No. 472b, ante. 

476b. Geologists’ Association.] — The 

Special Comrs. found that the main function 
of the Geologists* Assocn. was the combina- 
tion of members for scientific purposes & 
mutual improvement, that all the benefits 
of the Assocn. were enjoyed primarily by the 
members, & that although their studies tended 
indirectly to the promotion of education 
generally, the Assocn. was not a body of 
persons established for charitable purposes 
only, & was therefore not entitled to exemp- 
tion : — Held : the question was one of fact, 
& that there were no grounds on which the 
Comrs.’ decision could be disturbed. — Ge- 
ologists’ Association v . Inland Revenue 
Comrs. (1928), 14 Tax Cas. 271, 0. A. 

Annotations :—Apld. Midland Counties Institution of 
Engineers v. I. R. Comrs. (1928), 14 Tax Cas. 285. Reid. 
Institution of Civil Engineers v. I. R. Comrs. (1931), 
47 T. L. R. 466 ; Blessed Sacrament Convent, Brighton v. 
I. R. Comrs. (1933), 18 Tax Cas. 76. 

476c. Institution of Mining Engineers.] — 

The Special Comrs. found that the Institution 
of Mining Engineers was an association of 
persons for their mutual improvement in 
technical & professional knowledge, the 
acquisition of which, although beneficial to 
the public at large, through the better 
management of coal mines, was of direct 
advantage to the members in the practice of 
their profession. They decided therefore 
that the Institution was not a body yf persons 
established for charitable purposes only & 
was not entitled to exemption from income 
tax : — Held : the question was one of fact, 
& the Comrs. had evidence before them 
to support their conclusion. — Midland 
Counties Institution of Engineers v. 
Inland Revenue Comrs. (1928), 14 Tax 
Cas. 285, 0. A. 

476d. — Institution of Civil Engineers.] — 

The Institution of Civil Engineers is in law a 


charity & therefore is exempt from income 
tax. — Institution of Civil Engineers v. 
Inland Revenue Comrs., [1932] 1 K. B. 
149 ; 100 L. J. K. B. 705 ; 145 L. T. 553 ; 47 
T. L. R. 466 ; 16 Tax Cas. 158, 0. A. 

Annotation : — Consd. Master Mariners, Honourable Co. of 
v. I. R. Comrs. (1932), 17 Tax Cas. 298. 

476e. Zionist Association.] — An assocn. 

incorporated as a co. limited by guarantee 
had as its main object, as stated in its 
memorandum of assocn., “ to purchase, take 
on lease or to exchange or otherwise ac- 
quire any land, forests, rights of possession & 
other rights, easements & other immovable 
property in . . . Palestine, Syria, or other 
parts of Turkey in Asia & the Peninsula of 
Sinai for the purpose of settling Jews on such 
lands.” Then follow in the memorandum 
twenty-one specified objects & powers which 
included power to cultivate & improve any 
lands & erect buildings thereon, to let any 
land of the co. to any Jews, to acquire, 
construct & manage tramways, railways, 
harbours, docks, hydraulic works, telegraphs, 
telephones, factories & workshops, & to 
purchase & sell, work & develop mines & 
mining rights, & to carry on the business of 
mining & metallurgy. All the twenty-one 
objects or powers were stated to be subject 
to a proviso that they were to be “ exercised 
only in such a way as shall in the opinion of 
the assocn. be conducive to the attainment 
of the said primary object.” No part of the 
income of the assocn. was distributable by 
way of dividend, bonus or otherwise by way 
of profit to the members of the assocn., nor, 
in the event of a winding up, were the surplus 
assets distributable among them : — Held : 
the assocn. was not “ a body of persons . . . 
established for charitable purposes only ” 
within 1918 Act, s. 37 (1) ( b ), so as to be 
entitled to exemption from income tax in 
respect of consolidated stock owned by it 
& representing donations. The assocn. had 
widely philanthropic objects, but it fell 
within none of the four principal divisions 


trustees . . . that it shall be the duty 
of the said committee of trustees to 
maintain the said press 8c newspaper in 
an efficient condition keeping up the 
liberal policy of the said newspaper 
Sc devoting the surplus income of the 
said press Sc newspaper after defraying 
all current expenses in improving the 
said newspaper Sc placing it on a foot- 
ing of permanency.” Since the death 
of Sardar Dayal Singh in 1898, the 
trust in respect of the Tribune Press 
had been carriod out. Sc the newspaper 
of that name continued to be published, 
the profits of the press Sc newspaper 
being assessed to income tax since 
1918. A claim to exemption was first 
made by applts. in respect of the year 
1932-33 in the proceedings out of 
which this appeal was brought, the 
question for decision being whether the 
property wets held under trust wholly 
for the advancement of an object of 
general public utility. Sc, as such, 
exempt from tax under the Indian 
Income Tax Act, 1922, e. 4 (3) (i). 
Resp. contended that the Tribune 
newspaper, as its founder intended it 
to be carried on, would contain matter 
in the nature of political propaganda, 
Sc would be devoted to the advocacy 
of particular legislative measures con- 
sidered by its founder to be measures 
of reform, the political character of 
suoh views or measures preventing the 
trust from being held to be an object 
of general public utility : — Held : 


(1) the question whet her a particular 
object was of general public utility 
was a question of law, though doubt- 
less it was for the (Joxnr. to find Sc 
state any facts bearing thereon ; (2) the 
object of the paper might fairly be 
described as that of supplying the 
province with an organ of educated 

E ublic opinion, & it should primd facie. 

e held to be an object of general 
public utility. As such, it was not 
outsido the ambit of the exemption in 
the Indian Income Tax Act, 1922, 
b. 4 (3) (i). — T ribune Press, Lahore 
(Trustees) v. Income Tax Comk., 
Punjab, Lahore, [1939] 3 All E. R. 
469 ; 108 L. J. P. C. 97 ; 55 T. L. H. 
932 ; 83 Sol. Jo. 714, P. 0.— IND. 

so. Charitable trust — Gift for aged & 
deserving poor of municipality— Whether 
” unascertained persons. ” ] — By a settle- 
ment made in 1918 the settlor trans- 
ferred certain of his assets to resp., 
who were the trustees of the settle- 
ment. These assets were to bo con- 
verted & the net proceeds to con- 
stitute a trust fund, which was to 
carry Interest at 5i per cent, per annum, 
such interest being provided by resp. 
This Interest was made the subject 
of a discretionary trust. Resps. were 
to pay to the settlor during his life 
such sums as they might think proper 
for his living expenses. Sc were per- 
mitted to pay a sum of $150 per annum 
to suoh charitable purposes as the 
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settlor might request. The surplus of 
the interest, was to bo paid into an invest- 
ment account, to carry Interest at, 
51 per cont. per annum, Sc to become a 
part o£ the corpus. This accumulation 
was to go on until the expiration of 
twenty-one years from the death of 
the settlor, when the whole fund was 
to be paid by roups, to the municipal 
council of Colne in Lancashire, Eng- 
land, foi the benefit of the aged & 
deserving poor of that town. The 
settlor died in 1927. Applt. was not 
aware until 1935 that the income was 
being accumulated in Canada, Sc In 
that year lie served notices of assess- 
ment to income tax on resps. in respect 
of each of the years 1919 to 1934 
Held: (1) the words ” unascertained 
persons ” in the Income War Tax Act, 
1927, s. 1 1 (2), are not confined In 
their meaning 1 o persons having merely 
contingent interests, but include *' the 
aged & deserving poor ” of a munici- 
pality ; (2) the trust was a charitable 
trust, but not a charitable institution, 
within the meaning of the Income War 
Tax Act, 1927, s. 4 (e ) ; (3) reaps, were 
chargeable with the interest under 
sects. 48 & 49 of that Act, & the ct. 
had no discretionary power under 
sect. 66 of the Act to waive the pay- 
ment of that interest. — Minister of 
National Kr venue v. Trv&tb & 
Guarantee Co., Ltd., [1939] 4 All 
E. R. J 49 ; 161 L. T. 398 : 56 T. L. R. 
27 ; 83 Bol. Jo. 889.— CAN. 
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into which charity was divided. — K eren 
Kayemeth Le Jisroel, Ltd. v. Inland 
Revenue Comrs., [1932] A. C. 850 ; 101 
L. J. K. B. 459 ; 147 L. T. 101 ; 48 T. L. R. 
459 ; 78 Sol. Jo. 377 ; 17 Tax Cas. 27, H. L. 

Annotation : — Oonsd. Master Mariners, Honourable Co. of 
v. 1. R. Comrs. (1932), 17 Tax Cas. 298. 

Compare Charities, No. 215a, ante . 

478f. Swedish Travel Association.] — 

Held : not a charity. — A nglo-Swedish 

Society v. Inland Revenue Combs. (1931), 
47 T. L. R. 295 ; 75 Sol. Jo. 232 ; 10 Tax 
Cas. 34. 

476g. Master Mariners* Company.] — 

Applt. co., formerly a co. incorporated under 
the Cos. Acts, was re-incorporated by Royal 
Charter in 1931. Its membership was limited 
in number & was confined to master mariners. 
Its objects were to provide a central repre- 
sentative body for the Merchant Navy in 
relation ( inter alia) to matters affecting the 
interests or status of its officers ; to maintain 
a high standard of proficiency & conduct 
among such officers ; to collect & circulate 
information relating to the profession ; to 
provide assistance to Royal Commissions & 
similar bodies ; to facilitate the study of 
matters affecting the merchant service ; to 
found scholarships & to provide for the sup- 
port of dependants of deceased master 
mariners. The co. held monthly meetings 
• at which papers were r^ad & discussed on 
subjects of professional interest & certain 
of the papers were printed <te circulated to 
other British & foreign associations. The 
co. claimed repayment of tax deducted from 
taxed dividends received by it, contending 
that it was entitled to exemption under 
Income Tax Act, 1918 (c. 37), b. 37 (1) (6), 
as a body established for charitable purposes 
only : — Held : the co. was not established 
for charitable purposes only. — Honourable 
Company of Master Mariners v. Inland 
Revenue Commissioners (1932), 17 Tax 
Cas. 298. 

476h. Bonar Law Memorial Trust.] — The 

Bonar Law Memorial Trust, being a trust for 
the purpose of education in political matters 
in the interests of one party only : — Held : not 
to be a trust for charitable purposes only 
within the meaning of the Income Tax Act, 
1918 (c. 40), s. 37. — Bonar Law Memorial 
Trust v. Inland Revenue Comrs. (1933), 
49 T. L. R. 220 ; 77 Sol. Jo. 101 ; 17 Tax 
Cas. 608. 

Annotation : — Oonsd. Tribune Press, Lahore (Trustees) v. 
Income Tax Comr., Punjab, Lahore, [1939] 3 All E. R. 
409. 

478k. Provident Society.] — A society 

duly registered under the Industrial & Pro- 
vident Societies Act, 1893, claimed exemption 
from Sched. A. income tax in respect of land 
held by them, on the ground that such land 
was vested in them for charitable purposes 
only. They based this claim upon the fact 
that -the rate of dividend upon the share 
capital of the society was limited to an 
amount fixed by the Treasury : — Held : 
since one of the purposes of the society was 
to pay to its members dividends out of its 
profits, it could not be entitled to the benefit 
of the exemption given to charities by 
Income Tax Act, 1918, s. 37 (1) (a). The 
limitation of dividend was in this respect 
immaterial. — H ugh’s Settlement, Ltd. v. 


Inland Revenue Comrs., [1938] 4 All E. R. 
516 ; 83 Sol. Jo. 57 ; 22 Tax Cas. 281. 

477. Add, Annotation : — Retd. I. R. Comrs. v, 
Yorkshire Agricultural Soc., [1928] 1 K. B. 
611. 

478. Add, Annotation : — Refd. European Invest- 
ment Trust Co. v. Jackson (1932), 18 Tax 
Cas. 1. 

480. Add. Annotations : — Refd. A.-G. v . Metro- 
politan Water Board, [1928] 1 K. B. 833 ; 
Timpson’s Executors v . Yerbury, [1930] 1 
All E. R. 180. 

483. Add. Annotations : — Apld. Marie Celeste Sama- 
ritan Soc. of London Hospital v. I. R. Comrs. 
(1926), 43 T. L. R. 23. Consd. Daw v. I. R. 
Comrs., Duff-Dunbar v. I. R. Comrs. (1928), 
14 Tax Cas. 68. Apld. I. R. Comrs. v . Smith, 
[1930] 1 K. B. 713 ; Corbett v. I. R. Comrs., 
[1938] 1 K. B. 507. Refd. Wahl v. I. R. 
Comrs. (1933), 149 L. T. 203 ; Corbett v. 
I. R. Comrs., [1937] 3 All E. R. 808. 

483a. .] — Testator devised his resi- 

duary estate on trust for applts., who were a 
society established for charitable purposes 
only & were entitled to exemption from 
income tax on their income from investments. 
Pending completion of the administration the 
exors. paid to the trustees for applt. society 
certain sums on account of income. Applts. 
claimed repayment of income tax, but the 
Inland Revenue Comrs. refused repayment 
so far as related to income received by the 
exors. before the date when the residue was 
ascertained : — Held : as the income when it 
was received was the income only of the 
exors. & the money paid to the charity was 
only a sum equal to the income payable to 
the charity as a matter of equitable book- 
keeping in due course of administration, 
applts. were not entitled to the repay- 
ment claimed. — Marie Celeste Samaritan 
Society of London Hospital v. Inland 
Revenue Comrs. (1926), 43 T. L. R. 23 ; 11 
Tax Cas. 228. 

Annotation: — Apprvd. Corbett v . I. R. Comrs., [1938] 1 
K. B. 507. 

483b. Sums received under revocable disposi- 

tion — Effect of Finance Act, 1922 (c. 17), 
s.20(l).] — Inland Revenue Commissioners 
v. St. Luke Hostel Trustees, Registered, 
No. 578a, post. 

483c. Established in United Kingdom — 

What amounts to.] — A testator gave the 
balance of his property in England & Russia 
to establish a charitable home in Ontario. 
Testator was domiciled in Ontario, & the 
will was proved in 1925 by one exor. in 
England & by another in Ontario. In 
1925 the Canada Trust Co. was by order of 
the ct. in Ontario appointed a trustee of the 
will in place of the Canadian exor. On 
Nov. 30 the English exor. paid over to the 
Canada Trust Co. £50,000 & received an 
indemnity & release therefor, but, as he was 
unable to obtain a release & indemnity in 
respect of the balance of the English & 
Russian estate in his hands, he retained the 
same. The income of this balance was 
assessed to English income tax, & the 
trustee claimed exemption therefor, as being 
the income of a charity '.—Held : (1) the 

exemption of charities applies only to the 
income of bodies of persons or trusts estab- 
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lished in the United Kingdom ; (2) as two of 
the original trustees had been resident in the 
United Kingdom & one still was so resident, 
the trust was established in the United 
Kingdom, & the exemption applied. — Inland 
Revenue Combs, v. Gull, [1937] 4 All E. R. 
290 ; 54 T. L. R. 52 ; 81 Sol. Jo. 903 ; 21 
Tax Cas. 374. 

483d. Exemption of Industrial societies — 1918 Act, 
s. 39 — Number of shares unlimited.] — Reap. 
Society, which was registered under Industrial 
& Provident Societies Act, 1893 (c. 39), 
claimed exemption under Sched. D. on the 
ground that the number of its shares was not 
limited by its rules or practice. The Society 
was formed to carry on the business of 
( inter alia) manufacturers & dealers in butter, 
cheese, milk & other dairy products. Admis- 
sion to membership was at the discretion of 
the committee & subject to taking up a 
qualifying number of shares ; further every 
member was bound by the Society’s rules to 
sell to the Society any milk produced on 
any lands farmed by him if required to do 
so. The num :>er of shares held by any 
individual member was limited to 200. 
The majority of the members were dairy 
farmers, & milk dealers & consumers were 
not in practice admitted to membership. 
Approximately 98 per cent, of the Society’s 
sales were made to non-members. The 
Crown contended that practically the whole 
of the Society’s sales were to non-members, 
& that the restriction of membership in 
general to persons willing to supply milk 
to the Society & the exclusion of 7 n?lV dealers 
constituted an effective limitation of shares. 
The General Comrs. found in favour oi the 
Society :■ — Held : the number of the Society 's 


shares was not limited within 1918 Act, 
s. 39 (4), either by its rules or practice, & 
it was entitled to the exemption. — Bensted 
v. Midland Dairy Farmers, Ltd. Soo. 
(1928), 14 Tax Cas. 87. 

483e. Trade carried on by beneficiaries — Finance 
Act, 1921 (c. 32), s. 30 (1) (c)— Profits of 
convent school.] — The Convent was a branch 
of a religious order established for the 
sanctification of its members by worship & 
by labour for the benefit of their fellow 
creatures, particularly by the Christian 
education of young girls & the care of the 
sick. The members of the community took 
vows of poverty & were entirely dependent 
on the Convent for their bodily needs. In 
addition to their training in matters of 
religion, they were educated to take part in 
carrying on the school or other work of the 
Convent of which they were members. The 
main work of the Convent was to carfy on a 
school. 

The Comrs. refused the Convent’s claim for 
exemption from Income Tax in respect of 
the school profits for the years 1923-24 to 
1920-27, inclusive, under Finance Act, 1921 
(c. 32), s. 30 (1) (c). As from 1927-28, 
applts. had been allowed exemption under 
Finance Act, 1927 (c. 10), s. 24. The Special 
Comrs., on appeal, decided that the members 
of the Convent were not beneficiaries but 
the instruments of the work of the charity 
& of the trade so far as profits were made : — 
Held : the nuns were beneficiaries of the 
charity, which was accordingly entitled to 
exemption in respect of the profits of the 
school. — Brighton Convent of the Blessed 
Sacrament v. Inland Revenue Comrs. 
(1933), 18 Tax Cas. 76. 
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484. Add. Citations :—rcvsd ., [1927] A. C. 417 ; 96 
L. J. K. B. 523 ; 136 L. T. 770 ; 91 J. P. 75 ; 
43 T. L. R. 279 ; 71 Sol. Jo. 191 ; 25 L. G. R. 
123 ; 11 Tax Cas. 446, H. L. 

486. Add. Annotations : — Consd. Watson v. Rowles 
(1926), 95 L. J. K. B. 959. Refd. Ingle v. 
Farrand, [1927] A. C. 417 ; Seymour v. Reed, 
[1927] A. C. 554; Lysaght v. I. Ii. Comrs., 


[1928] A. C. 234 ; Rees Roturbo Development 
Syndicate v. 1. R. Comrs., Rees Roturbo 
Development Syndicate v. Ducker (1928), 13 
Tax Cas. 366 ; Morley v. Lawford & Co. 
(1928), 140 L. T. 125 ; Davies v. Braitliwaite, 
[1931] 2 K. B. 028 ; May v. Falk (1932), 17 
Tax Cas. 218 ; Henry v. Galloway (1933), 
148 L. T. 453. 


PART VI. SECT. 1, SUB-SECT. 1. 

g I. .] — Notwithstanding 

the provisions of sect. 100 of South 
Africa Act, which provides that the 
remuneration of judges of the Snprcmo 
Ct. appointed after Union shall not 
be diminished during their continuance 
in office, a judge of the Supreme Ct. 
appointed after Union is not exempted 
from paying income tax under Act 40 
of 1925 on the amount of his salary.— 
Krause v. Inland Revenue Comrs., 
[19291 App. D. 286.— S. AF. 

g ii. Officer of Permanent 

Militia. 1 — The Special Income Tax Act, 
1933 (Man.), is applicable to members of 
the Active Militia, Permanent Force. — 
A.-G. for Manitoba v. Worthington, 
[19341 3 W.W.R. 658.— CAN. 

g ill. Judges — Saskatchewan .] — 

The judges of the Ct. of Appeal, the 
Ct. of 'King ’s Bench, & the District 
Cts. of the Province of Saskatchewan 
are subject to the taxation authorised 


by the Income Tax Act, 1932, of 
Saskatchewan, & their salary & allow- 
ances, paid pursuant to the Judges Act, 
R. S. <)., 1927, must accordingly be 
included in their income for Uio pur- 

? ose of the Income Tax Act, 1932. 

ndicial emoluments are not protected 
by any paramount principle making 
inapplicable to such income a tax 
imposed by a statute in terms wide 
enough to include it. Neither the 
independence nor any other attribute 
of the judiciary couJd be affected by a 
general income tax which charged their 
official incomes on the same footing as 
the incomes of other citizens. — 
Judges, The v. A.-G. for Sarkatcue- 
wan (1937), 53 T. L. R. 464 ; 81 

Sol. Jo. 196, P. C. — UAN. 

«g. Ordinarily resident in Manitoba 
— Dominion minister .] — The question 
whether a person is resident in a 
certain place, within the meaning of 
an income tax Act, is, in the absence 
of a definition of the word in the Act, 
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a question of law & fact, chiefly of fact. 
Residence is founded on actual physical 
presence in a place for Bomo appreciable 
period of time, coupled with an inten- 
tion to romain there. Tho intention 
may bo inferred from the circumstances 
surrounding his presence or from the 
relationship which ho bears to the 
place. Likewise the circumstances in 
which a person remains absent from a 
locality may determine whether bo has 
ceased to reside in tho locality. A 
Dominion cabinet minister who, upon 
him appointment to the cabinet, leased 
the house in which he had dwelt in 
Manitoba, placed his business there 
under a manager, & moved his family 
to Ottawa, where he & his family have 
ever since had their home, & whose 
visits to Manitoba have been infre- 
quent & brief — Held : not to bo 
* J residing or ordinarily resident ” in 
Manitoba. — He Income Tax Act 
(Manitoba), [1933 J 3 W. W. R. 189 ; 
41 Man. L. R. 621.— CAN. 
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488a. Headmaster — School established by 

congregation of secular priests.] — Applt., who 
was a member of a congregation of secular 
priests, was headmaster of a school estab- 
lished by the congregation. Under a scheme 
of government approved by the Board of 
Education, the school was under the manage- 
ment of a governing body subject to the 
ultimate Control of the congregation. Applt. 
was originally appointed in 1910 by a 
resolution of the governing body. In Dec. 
1924, in order to comply with the require- 
ments of the Board of Education, a written 
agreement in the form prescribed by the 
local education authority was entered into 
between applt. <fc the governing body. In 
the school accounts the amount of applt.’ s 
salary was included as an item of expendi- 
ture, while the same amount was entered in 
the receipts as a donation by the congrega- 
tion. These entries were book entries only 
& no money passed. On appeal against an 
assessment to income tax made on him under 
Sched. E for the year 1924-25 in respect of 
his office as headmaster, applt. contended 
that his service was gratuitous & that he 
had no contractual right to the salary. The ’ 
Special Comrs. decided that applt. had a 
legal claim to the salary against his em- 
ployers, the governing body, & they confirmed 
the assessment : — Held : on the special facts 
of the case, applt. ’s office was not an office 
or employment of profit for income tax pur- 
poses. — R bade v. BreabjliSY (1933), 17 Tax 
Oas. 687. 

489a. .] — Applt., who at all relevant 

times was a person residing in the United 
Kingdom for the purposes of the Income 
Tax Acts, was employed by an English co. at 
the co.’s mines in West Africa, & the whole 
of his duties were performed outside the 
United Kingdom. The greater part of his 
remuneration was paid in London, & the 
remainder was paid abroad. Applt., having 
been assessed under Sched. E. as amended 
by Finance Act, 1922 (c. 17), s. 18, in respect 
of the remuneration arising from his employ- 
ment, contended that under the Acts there 
was no liability for income tax upon the 
profits of an employment carried on wholly 
outside the United Kingdom, & that his 
employment was not an employment of profit 
in the United Kingdom for any of the years 
of assessment within Sched. E., r. 6, which 
provides that “ the tax shall be paid in 
respect of all the public offices & employments 
of profit within the United Kingdom . . . ” : — 
Held : applt. in the circumstances was 
assessable to income tax in respect of his 
earnings under Sched. E., as his case clearly 
fell within Sched. D., Case II., which Finance 
Act, 1922 (c. 17), s. 18, transferred to Sched. 

E. ; there was no case for the liberal con- 
struction applied in Colquhoun v. Brooks; 
Sched. E. must be widened in its scope to 
relate to the employments which were the 
subject* of the transferred sub-paragraph. — 
Eaton-Turner v. McKenna, [1937] A. C. 
162 ; [1936] 3 All E. B. 215 ; 106 L. J. K. B. 
11 ; 165 L. T. 515 ; 63 T. L. R. 49 ; 80 Sol. 
Jo. 893, H. L. ; affg, f sub worn. McKenna v, 
Eaton-Turner, [1986] 1 K. B. 1 ; 105 

L. J. K. B. 246 ; 153 L. T. 288 ; 51 T. L. R. 
557 ; 79 Sol. Jo. 609, C. A. 

Annotation : — Reid. Bonnet v. Marshal], [1037] 3 All E. B. 

208. 
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489b. Foreign director of British company.] 

— Applt. in the first case was appointed 
foreign director of a British co. for fourteen 
years from 1918. The co. had subsidiary 
cos. on the Continent, the principal one being 
a French co. of which applt. was managing 
director. He was also a director of a German 
co., & had control over selling organisations 
in other European countries. He was thus 
responsible for the whole of the British co.’s 
Continental business, & his only remunera- 
tion was a fixed salary payable by the British 
co. plus commission on the co.’s profits from 
trading on the Continent. Since 1918 applt. 
had lived in Paris with his family. He came 
to London once a month to attend the co.’s 
directors’ meetings, his function being to 
report & advise the directors on questions 
affecting the Continental business. It was 
no part of his duty to attend to the general 
business of the co. Applt. was assessed in 
respect of salary & commission for each year 
from 1920-21 to 1926-27 by the General 
Comrs. for the division in which the co.’s 
registered office was situated : — Held : (1 ) his 
office was an office within the United 
Kingdom ; (2) the General Comrs. had 

jurisdiction to assess for 1920-21 & 1921-22 
as well as for later years. — Proctor v. 
Ryall, Ryall v. Proctor (1928), 14 Tax 
Cas. 204. 

Annotation : — As to (1) Consd. .Robinson v. Corry, Corry v. 

Robinson, [1933] 2 K. B. 521. 

489c. Civil servant — Appointment abroad.] — 

An established Civil Servant was appointed 
by the Lords Comrs. of the Admiralty to a 
post which necessitated his residing in a 
colony for several years. During that time 
he received, in addition to the salary appro- 
priate to his rank in the Civil Service, a 
colonial allowance to provide for the in- 
creased cost of living in the colony. During 
part of the time he occupied an official house 
provided for him, & during other parts of 
the time he received a housing allowance in 
lieu of an official house : — Held ; (1) he was 
assessable to income tax under Sched. E, & 
the tax was chargeable, not only on the 
salary, but also on the colonial allowance 
& housing allowance, which must be brought 
into charge & were not deductible as ex- 
penses ; (2) the annual value of the official 
residence was not income chargeable with 
tax, since it was not money, nor convertible 
into money by the Civil Servant. — Robinson 
v. Corry, Corry v. Robinson, [1934] 1 
K. B. 240 ; 103 L. J. K. B. 228 ; 160 L. T. 
250 ; 50 T. L. R. 126 ; 78 Sol. Jo. 12 ; 18 Tax 
Cas. 411, C. A. 

Annotation: — Generally, Refd. Weight t>. Salmon (1935), 19 

Tax Cas. 174. 


489d. Office of profit — Director — Salary waived 
unless debenture interest earned.] — A^director 
of a co. waived his salary unless the co. 
should earn the interest on its debentures. 
The debenture interest was not earned : — 
Held : nevertheless the director still held 
an “ office of profit ” & was assessable on 
the salary. — Henry v. Gaeloway (1033), 
148 L. T. 453 ; 49 T. L. R. 191 ; 77 Sol. 
Jo. 64 ; 17 Tax Oas. 470. 


Annotations : — Consd. Cull v. Oowcber (1934), 18 Tax Cas. 
449. Folld. Oliver v. Chuter (1934), 18 Tax Cas. 570. 
Refd. Dewar c. I. R. Comrs. (1935), 19 Tax Cas. 561. 


489e. Absolute waiver of fees.] — Applt., 

a director of a limited co., agreed, in view of 
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unfavourable trade, conditions, to waive 
altogether his director’s fees for the year 
ending Feb. 22, 1933, & informed the co. 
to that effect by letter dated Feb. 15, 1933. 
No director’s fees were accordingly paid to 
him for the year 1932-33. On appeal against 
an assessment to income tax, Sched. E., 
made upon him for the year 1932-33, in 
respect of his office as director, on the basis 
of the amount of his fees for the preceding 
year, applt. contended (a) that in the year 
of assessment he ceased to hold an office or 
employment of profit under the co., & (b) that 
the case was distinguishable from that of 
Henry v. Galloway , because the waiver of 
fees was absolute & not merely contingent. 
The Special Comrs. confirmed the assess- 
ment : — Held : the office of profit had not 
ceased merely because in the year of assess- 
ment no remuneration had been received. — 
Oliver v. Chutbr (1934), 18 Tax Cas. 570, 
0. A. 

Annotations : — Reid. Oull v. Oowcher (1934), 18 Tax Cas. 449 ; 

Dewar v. I. R. Comrs. (1935), 19 Tax Cas. 561. 

489f. Of benevolent fund.] — Applt. was 

vice-president & a director of a Benevolent 
Fund incorporated under Special Acts of 
Parliament. By the rules of the Fund the 
directors were empowered to make reasonable 
allowances to persons affording assistance in 
the management of the Fund & to cause to 
be paid all expenses incidental thereto. 
During the year material to the appeal the 
applt. attended seventy-four directors’ meet- 
ings & received one guinea in respect of each 
meeting. On appeal against an assessment 
to income tax made upon him under Sched. E 
in respect of these sums less an allowance of 
25 per cent, for expenses, applt. contended 
(a) that his office of director was not an office 
or employment of profit assessable under 
Sched. E, & (6) that the whole sum paid was 
simply an allowance for sums expended 
wholly, exclusively & necessarily in the 


performance of his duties. The Special 
Comrs. decided that the sum paid to applt. 
constituted remuneration as a director in 
respect of which he was assessable under 
Sched. E, &, in the absence of detailed 
evidence, which was not tendered, of applt.’s 
expenditure, that the allowance made in 
respect of expenses was adequate : — Held : 
the Special Comrs.’ decision was correct. — 
Dingley v. MacNulty (1937), 81 Sol. Jo. 
588 ; 21 Tax Cas. 152. 

489g. Ordinarily resident in the United Kingdom — 
Question of fact.] — Prior to Apr. 24, 1920, 
resp. was resident & ordinarily resident in 
the United Kingdom. On that date he left 
the United Kingdom to enter the employ- 
ment of a financial firm in New York. The 
employment was in the nature of an appren- 
ticeship, with a view to his becoming a 
European representative of the firm. During 
each of the years 1926-27, 1927-28 & 
1928-29, he visited the United Kingdom on 
his employers’ business. He was not a 
householder in the United Kingdom, nor 
had he a fixed place of abode there, but he 
resided at hotels during his visits. On 
appeal, the General Comrs. decided that in 
each of the three years he was not resident 
in the United Kingdom : — Held : there was 
evidence on which the Comrs. could come 
to their finding of fact that resp. was not 
resident in the United Kingdom. — Inland 
Revenue Comrs. v. Combe (1932), 17 Tax 
Cas. 405. 

490. Add. Annotations : — As to (1) Dlstd. Henry v. 
Foster (A.), Henry v. Foster (J.) (1931), 146 
L. T. 226. Refd. Seymour v . Reed, [1927] 
A. C. 554 ; Benyon v. Thorpe (1928), 97 L. J. 
K. B. 705 ; Dewhurst v . Hunter (1932), 146 
U T. 510 ; Denny (H. & A.) v. Reed (1933), 
18 Tax Cas. 254. As to (2) Consd. Shipway v. 
Skidmore (1932), 16 Tax Cas. 748. Refd. 
Stedeford v. Beloe, [1931] 2 K. B. 010. 


PART VI. SECT. 1. SUB-SECT. 2. 

1 i. Agent of company sharing in 

profits.] — Held : liable to Income tax. 
— Seeley & Co. v. Brown, [1927] 1 
W. W. R. 185 ; 37 B. C. R. 514.— CAN. 

1 ii. Pay of locomotive engineer 

according to miles run by locomotive, j — 
Held : not liable to taxation. — Re 
ASSESSMENT Act (1902), 9 B. C. R. 
209.— CAN. 

sb. “ Salary " — Annual allowance to 
Bishop from Colonial Bishopric Fund.] 
— The Lord Bishop of Lucknow 
received ex officio a gratuitous annual 
allowance from a certain fund known 
as the Colonial Bishopric Fund, 
London. The allowance was payable 
in London 8c was paid in London : — 
Held : it oame within the term 
“ salary " in sect. 7 (1) of Income Tax 
Act, 8c the income, being: payable on 
account ol the payee being in British 
India, 8c there filling the character of 
the Lord Bishop of Lucknow, accrued 
or arose in British India, within sect. 
4 (1), although it was received in 
London. — Re Lucknow (Bp.) (1931), 
I. L. R. 54 All. 223.— IND. 

al. Maintenance of priest-in -charge 
of Roman Catholic mission.] — Applt, 
was the priest -in -charge of a Roman 
Catholic mission in the Archdiocese of 
Glasgow. He was appointed by the 
Archbishop & might be moved by 
him. The income of the mission was 
mainly derived from offertories 8c other 
contributions by church members 
which the Ordinances of the Roman 


CJathollc Church in Scotland deem to 
be the property of the churoh & not 
adfts to the priest, but out of which the 
priest will receive what is needed for 
Eils “ seemly maintenance." The ln- 
3 omo of the mission was paid into a 
bank aooount in the names of applt. 
fc his Archbishop, & normally all the 
sxpenses of the mission were mot by 
3 hequos drawn on this account by 
ipplt. Included among these disburse- 
ments was a salary of 850 to applt. 
cvhich was admittedly chargeable to 
Income tax, & household expenses, viz. , 
food, drink, fuel, wages, etc., incurred 
it the presbytery house whore applt.. 
In accordance with the regulations of 
the Archdiocese, lived communally 
vith three curates. The priest-in- 
jharge of a mission to Scotland is not 
necessarily the person who administers 
ihe funds, & in all cases the administra- 
tion is subject to regular & effective 
control by the Archbishop or Bishop as 
the case may be, who may & does (infer 
ilia) curtail or decrease at his dis- 
cretion the expenditure on maintenance 
Df the clergy. The Special Conns, dis- 
missed an appeal by applt. against an 
assessment to income tax. Sched. E., 
made on him in respect of his mainten- 
ance at the presbytery house : — Held : 
applt. was the trustee of the revenues 
the mission, the maintenance was 
■eceived by Mm in kind. 8c, not being 
capable of conversion into money, was 
lot assessable to income tax as part 
>f the emoluments of his office. — Daly 
?. inland Revenue Combs., 11934] 
3. O. 444 : 18 Tax Cas. 641.— MOT. 
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eg. Payment to executor for services. ] 
— Testator by his will named three 
exors. including bis eon J. Subse- 
quently one of the named exors. died. 
Later, by codicil, testator appointed 
two additional exors. By a subse- 
quent codicil ho directed that his son 
.7. be paid 1500 a month " in addition 
to any sum which the cts. or other 
proper authorities may allow him in 
common with the other exors." Testa- 
tor died on Dec. 6, 1923. Nothing was 
paid to J. in connection with said 
direction for payment of 3500 a month 
until Mar. 5, 1927, when a lump sum 
of $19,500 was paid him to cover the 
period from testator's death to that 
date. From that date until his death 
in 1932, J. reoeived the $500 a month. 
The Minister of National Revenue 
claimed, under Income War Tax Act, 
R. 8. O., 1927, for income tax in respect 
of the payments so reoeived by J. : — 
Held : (1) on interpretation of the will, 
the $500 a month directed to be paid 
to J. was not a legacy, but additional 
remuneration to him os exor.. 8c, as 
such, was taxable Income ; (2) the said 
lump sum of $19,500 was assessable 
for income tax in respect of 1927, the 
taxation year In which it was actually 
reoeived, notwithstanding the $18,000 
of that sum represented arrears that 
had fallen due during preceding years 
(the result being that, under the Act, a 
higher percentage of taxation was 
imposed than if $6,000 had been 
alloca^od to each of the preceding three 
years). — Capital Trust Oorpn., Ltd., 
8c Coffey v. Minister of National 
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492. Add . Annotations : — Apld. Seymour v . Reed, 
[1927] A. O. 654. Retd. Slaney v. Starkey, 
[1931] 2 K. B. 148 ; Stedeford v. Beloe (1931), 
47 T. L. R. 408 ; Henry v. Foster (Arthur), 
Henry v, Foster (Joseph), Hunter v. Dewhurst 
(1931), 145 L. T. 225 ; Weight v. Salmon 
(1935), 19 Tax Cas. 174. 

498. Add, Annotations : — Distd. Reed v. Seymour 



494. Add. Annotation : — Consd. Reed v . Seymour 
(1927), 11 Tax Oas. 625. 

495. Add. Annotations: — Consd. Seymour v. Reed, 
[1927] A. 0. 554 ; Down v. Compston, [1937] 
2 All E. R. 475. Refd. Hartland v. Diggines, 
[1920] A. 0. 289 ; Slaney v. Starkey, [1931] 
2 K. B. 148 ; Henry v. Foster (Arthur), 
Henry v. Foster (Joseph), Hunter v. Dewhurst 
(1931), 145 L. T. 225: 

495a. Whitsuntide offerings to curate.]— 

A voluntary "collection was taken in church 
at Whitsuntide for the benefit of the assistant 
stipendiary curate licensed by the Bishop to 
that church. Contributions were solicited 
by the Vicar in the parish magazine on the 
ground of the curate’s “ devoted & earnest 
ministry amongst us ” : — Held : the assistant 
stipendiary curate was the holder of an office 
or employment of profit within Sched. E of 
1918 Act, & the Whitsuntide offerings were 
‘ chargeable to income tax as emoluments of 
his office under Sched. E, r. 1, of 1918 Act. — 
Slaney v. Starkey (Rev. E. S.), [1931] 2 

K. B. 148 ; 100 L. J. K. B. 341 ; 145 L. T. 
453 ; 47 T. L. R. 323 ; 75 Sol. Jo. 247 ; 16 
Tax Cas. 45. 

496a. Gift to directors of company.]— 

Held : the payment, although called a gift, 
was extra remuneration paid to the directors, 
& was assessable to income tax. — R adcliffe 
v. Holt (1927), 11 Tax Cas. 621. 

496b. After retirement.] — It was 

the custom of a co. to grant an annual allow- 
ance to members of its staff by way of pension 
on retirement. Resp. had been managing 
director of the co., & after his retirement the 
directors made him a voluntary allowance 
annually. They subsequently stopped this 
annual allowance & paid resp. a lump sum 
as a gift in lieu thereof : — Held : the allow- 
ances could not be regarded as supplementary 
salary. They were not “ a profit or gain 
arising from an employment,” nor could they 
be considered as receipts in respect of an 
office, but were merely gifts, & resp. was not 
liable to income tax on the sums so received 
by him. — B enyon v. Thorpe (1928), 97 

L. J. K. B. 705 ; 44 T. L. R. 610 ; 72 Sol. Jo. 
453 ; sub nom. Beynon v. Thorpe, 14 Tax 
Cas. 1. 

Annotations : — Retd. Stedeford v. Beloo (1931), 47 T. L. R. 
408 ; Denny (H. & A.) v. Reed (1933). 18 Tax Oas. 254. 


496c. Headmaster’s pension.] — The 

Governing Body of a school, which was a 
corpn. founded by Royal Charter, in exercise 
of their powers under the charter, granted 
an annual pension out of the school funds to 
a headmaster on his retirement. There was 
no scheme in existence under which the head- 
master could have qualified for a pension, & 
the Governing Body had the right at any 
time to rescind the minute under which the 
pension was granted & to cease making pay- 
ments to him : — Held : the pension was not 
chargeable to income tax under Sched. E. 
as amended by Finance Act, 1922 (c. 17), 
s. 18. — Stedeford v. Beloe, [1932] A. C. 
388 ; 101 L. J. K. B. 268 ; 146 L. T. 456 ; 
48 T. L. R. 291 ; 76 Sol. Jo. 217 ; 16 Tax 
Cas. 505, H. L. 

Annotations : — Distd. Lindus & Hortin u. I. R. Conors. (1933). 

17 Tax Cos. 442. Refd. Denny (H. & A.) v. Reed (1933), 

18 Tax Cas. 254 ; Owens v. Inglis (1933), 18 Tax Cas. 375 ; 

HandJoy Page r. Butterwortn (1935), 19 Tax Cas. 328 . 

Kemp v. Evans (1935), 20 Tax Cas. 14. 

.] — See , note, Finance Act, 1932 

(c. 25), s. 17. 

496d. Voluntary pension of railway 

official — Effect of statutory amalgamation.] — 

An official of the L. & S. W. Ry. Co. retired 
in 1911 & was granted, by way of addition 
to his pension from the co.’s superannuation 
fund, a further allowance payable during 
the pleasure of the directors. In 1923 the 
L. & S. W. Ry. Co. was absorbed, together 
with other cos., by the newly-formed S. R. 
Co., & it was provided by S. R. & O. that 
persons who had been members of super- 
annuation funds of the amalgamated cos. 
should be entitled to the same benefits, 
rights & privileges as they would have been 
entitled to if the amalgamation had not 
taken place. The Special Comrs., on appeal, 
decided that for the year 1930-31 the further 
allowance was not a mere voluntary payment, 
but was a pension assessable under Sched. E. : 
— Held : the further allowance was, after the 
amalgamation, as before, a voluntary pay- 
ment. — Owens v. Inglis (1933), 18 Tax Cas. 
375. 

496e. .] — Applts. were employees of a 

firm of stockjobbers. In addition to their 
salary of a fixed amount, they both received 
from the firm for each of the years 1927-28 
& 1928-29 the sum of £3,000 ; for the year 
1929-30 they received the sums of £310 & 
£500, respectively. These additional sums, 
which were deducted as expenses in arriving 
at the firm’s profits for income tax purposes, 
were paid to applts. at the sole discretion of 
the partners. No such payments were made 
to them for the year 1930-31. Applts. were 
assessed under Sched. E. in respect of these 
additional payments, for the year 1927-28 
on the actual amounts received for Jbhat year, 
&, for the years 1928-29 & 1929-30 on the 


Revenue, [1937] S, C. R. 192; 1 

D. L. R. 617:— CAN. 

sp. Lump sum payment on retire 
vient — Whether subject to tax — Indian 
Income Tax Act .) — income Tax Comr., 
Madras v . Fletcher (1937), 81 Sol. 
Jo. 609, P. C.— IND. 

st. Salary of partner — Paid after 
death.] — R., a member of a partner- 
ship, was entitled, under an agreement 
with the other members of the partner- 
ship by which his interest in the firm 


was established as that of a special 
partner, to a salary of $15,000 per 
year “ during his lifetime & to con- 
tinue for six monthB after his death.” 
R. died, & the Arm paid to the exor. 
of his will the sum of $3,750 as so 
much of the greater amount payable 
for six months after his death, under 
the terms of the agreement. The 
exor. treated this payment as an 
accretion to the capital of the estate. 
Under the terms of R.’a will the 
revenue from this sum of money was 
paid to R.'s widow. R.’s widow, 

86 


applt. herein, was assessed income tax 
on the said sum of $3,750. which assess- 
ment was confirmed by the Minister of 
National Revenue, from whose decision 
she appealod to this ct. : — Held : the 
assessment was improperly made 
& must be set aside. — Riddell v. 
Minister of National Revenue, 
[1938] 5 Ex. C. R. 135— CAN. 

sw. Gratuity . 1 — Fullerton v. Minis- 
ter of National Revenue, [1939] 
Ex. C. R. 13 ; [1938] 4 D Jj. R. 516.— 

CAN. 
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amounts received for the respective preceding 
years. The amounts as assessed for the 
three years thus exceeded the actual receipts 
of the period. On appeal against the 1929-30 
assessments, applts. contended (a) that the 
additional payments were gifts & as such not 
assessable ; (6) that, as the amounts of the 
assessments were in excess of the actual 
receipts, there was a double assessment ; & 

(c) that, even if the payments were assessable, 
Case VI. of Sched. D. provided the proper 
method of assessment. The Conors, for the 
Public Offices in the City of London decided 
that the additional payments were perquisites 
or profits paid to applts. in respect of an 
office or employment of profit & were 
properly assessed under Sched. E. : — Held : 
(1) there was evidence upon which the 
Comrs. could find that the payments were 
assessable under Sched. E. ; & (2) there was 
no double assessment. — Denny v. Reed 
(1933), 18 Tax Cas. 254. 

497. Add. Annotation : — Distd. Jones v. Wright 
(1927), 44 T. L. E. 128. 

498. Add. Annotations : — Folld. Shipway v. Skid- 
more (1932), 16 Tax Cas. 748. Refd. Denny 
(H. & A.) v. Reed (1933), 18 Tax Cas. 254; 
Weight v. Salmon (1935), 19 Tax Cas. 174. 

498a. Sum paid to salaried officer — For 

negotiating sale of business.]— Resp., who was 
secretary of a limited co., was authorised 
by the directors of the co., to negotiate for 
the sale of the co.’s works, & it was agreed 
verbally that anything realised in excess of 
a specified amount should be paid to <.esp. 
Resp. arranged the sale of the works to a 
new co. & the directors of the old co. 'ey 
minute, authorised the payment to resp. of 
the agreed excess amount “ for services 
rendered by him in connection with the 
negotiations & completion of the sale.” 
The amount was subsequently paid to resp. 
by the liquidator of the old co. & was described 
in the liquidator’s accounts as a payment 
“ for services rendered prior to liquidation.” 
At the time when the payment was authorised 
resp. had ceased to perform the duties of 
secretary of the old co. or to receive any 
salary, though he remained secretary in 
name. Resp. was assessed to income tax 
under Sched. E. in respect of this sum, as 
representing profits of his office of secretary, 

& the General Comrs., on appeal, held that 
the sum was a gift & not taxable : — Held : 
there was no evidence upon which the Comrs. 
could come to their conclusion. — Shipway v. 
Skidmore (1932), 16 Tax Cas. 748. 

499. Add. Citations :—ajfd. (1926), 95 L. J. K. B. 
959 ; 135 L. T. 614 ; 42 T. L. R. 691 ; 70 
Sol. Jo. 796 ; 11 Tax Cas. 171, C. A. 

500. Add. Citation : — 10 Tax Cas. 609. 

Add. Annotation : — Consd. May v. Falk 
(1932), 17 Tax Cas. 218. 

501. For “ (1926), 161 L. T. Jo. 235 ” read “ No. 
510, post.” 

501a. Applied in payment for shares.] — 

Applt., the chairman & managing director of 
a co. in which he held shares, agreed that he 
would take up additional shares in the co., 
in payment for which sums due by the co. 
to him by way of remuneration were to be 
applied : — Held : applt. was assessable to 
income tax under Schedule E. in respect of 
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the remuneration, notwithstanding that it 
had been applied in payment for shares. — 
Parker v . Chapman (1028), 138 L. T. 729; 
513 Tax Oas. 677, O. A. 

Annotation : — Refd. I. R. Comrs. v. Marbob, Ltd., 11939] 3 
All ]£. R. 309. 

501b. Compensation for loss of office.] — 

Resps. in these cases were directors of a 
limited co. They had no written contracts 
of service with the co. Art. 109 of the co.’s 
arts, provided that in the event of any 
director, who had held office for not less than 
five years, dying or resigning or ceasing to 
hold office for any cause other than mis- 
conduct, bkpey., lunacy or incompetence, the 
co. should pay to him or his representatives 
by way of compensation for loss of office 
a sum equal to the total remuneration received 
by him in the preceding five years. All three 
directors had held office for not less than five 
years. In cases (a) <& (b) resp. resigned office 
as director & received from the co. as “ com- 
pensation ” a payment calculated in accord- 
ance with Art. 109. In case (c) resp. desired 
to retire from active management of the co., 
but his co-directors wished to be able still 
to consult him, & it was agreed that he should 
resign the office of Chairman, receive as 
“ compensation ” a lump sum in lieu of 
the provision under Art. 109, waiving any 
future claim under that article, & remain on 
the board of- the co. at a reduced rate of 
remuneration: — Held: (1) in the Court of 
Appeal, in cases (a) & (b) the payment con- 
stituted a profit of the office of director & 
was properly assessable to income tax under 
Sched. E. for the last year of office. In 
these cases there was no appeal to the nous© 
of Lords ; (2) in the House of Lords, in 

case (c) in the circumstances of that case the 
sum received was not income assessable to 
income tax. — Henry v. Foster (A.), Henry 
v. Foster (J.), Hunter v. Dewhurst (1932), 
10 Tax Cas. 605 ; sub nom. Dewhurst v. 
Hunter, 146 L. T. 510, H. L. 

Annotations: — Ae to (1) Distd. Pivndcrgast, v. Camoron, 
[1939] 1 All E. R. 223. Refd. Van don Burghs, Ltd. v. 
Clark H935), 19 Tax Can. 390. (Jencrally, Refd. Bubh, 
Roach & Gent, Ltd. v. Road, [1939] 3 All E. R. 302. 

50ic. Right to take shares at par.] — 

S., the managing director of L. & Co., as 
such, was entitled to a yearly salary, but in 
addition, under resolutions each year, was 
given the right to apply for & take up at par 
■* A ” ordinary shares of the co. The shares 
in the years in question were very consider- 
ably above par. This was stated in the 
resolutions to be given to him for his special 
services as director. S., in fact, had not sold 
any of the shares so taken up. Assessments 
were made on S. in respect of the premium 
value of the allotted shares. S. alleged that 
he had not received a profit in respect of his 
office or employment of profit assessable to 
tax, but that he had received a non- trans- 
ferable privilege which was not money. 
The right to apply for the shares at par was 
not transferable. The revenue contended 
that S. had received a valuable privilege for 
services rendered as director, & that privilege 
was convertible into money. The Special 
Comrs. upheld S.’s contention : — Held : the 
advantage given to S. as managing director 
by the allotment of the “ A ” ordinary shares 
of the co. came under the words “ or profits 
whatsoever ” m rule 1 of Sched. E. He was, 
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therefore, assessable to income tax in respect 
of the profit given to & enjoyed by him. — 
Salmon v. Weight (1935), 153 L. T. 65 ; 61 
T. L. R. 333 ; sub nom . Weight v. Salmon, 
19 Tax Oas. 174, H. L. 

Annotations : — Consd. Lowry v. Consolidated African Selec- 
tion Trust, Ltd., [1939 J 1 All E. R. 353. Reid. Nicoll v. 
Austin (1936), 19 Tax Caa. 531. 

601 d. Provision of residence & expenses 

of upkeep.] — Reap., who was a life governing 
director of & held a controlling interest in a 
co., entered into an agreement with the co. 
which provided (a) that he should be ap- 
pointed managing director of the co. for ten 
years, or until prior determination of the 
agreement by resp. at twelve months’ notice, 
at a specified salary, together with any bonus 
& director’s fees voted to him ; & (6) that, 
during the continuance of the agreement, 
resp., who had intimated that, owing to the 
cost of upkeep, he might have to vacate the 
house which he owned & occupied as a 
residence, should, as requested by the co. 
for the convenience & prestige of its business, 
continue to reside in the house, the co. under- 
taking to pay all outgoings in respect of the 
house, including rates, taxes & insurance, & 
the cost of gas, electric light & telephone, & 
to maintain the house & gardens in proper 
condition. Reap, was assessed under Sched. 
E. in respect ( inter alia) of the amount 
actually expended by the co. on the upkeep, 
etc., of the house & gardens. On appeal he 
contended that the payments by the co. did 
not constitute money nor were they capable 
of being converted into money or income 
chargeable to him as an emolument of his 
office as managing director of the co. ; &, 
that, even if they were part of his income, 
he was entitled to have them deducted as 
expenses wholly, exclusively & necessarily 
incurred in performing his duties as managing 
director. The General Comrs. decided that 
the sums expended by the co. were not in the 
nature of additional salary of resp. or an 
emolument of his office liable under Sched. K., 
& they discharged the assessment : — Held : 

(1) the sums in question were income of 
resp. & were profits of his office as managing 
director of the co. assessable under Sched. E. ; 

(2) no deduction waB admissible in respect 
of them under Sched. E., r. 9. — Nicoll v. 
Austin (1935), 19 Tax Cas. 531. 

Annotation ; — Reed v. Cattermole, [1936] 2 All E. R. 52C. 

501e. Payment for retaining office.] — 

0., who had for many years been a director 
of a co., towards the end of 1934 notified his 
fellow-directors of his intention to resign, 
as he was entitled to do under the articles. 
The other directors thereupon wrote asking 
him not to serve notice of resignation, & 
saying that, in consideration of his not 
doing so, the co. would pay him a sum of 
£45,000, & would enter into a formal deed 
to that effect. Shortly afterwards the co. 
entered into a deed, which recited that the 
co. in the circumstances set out in the letter, 
& for the consideration therein specified, 
agreed to pay C. £46,000 in two amounts of 
£35,000 and £10,000 respectively. The 
remuneration of directors was at all material 
times by resolution of the co. in general 
meeting. C., who, previous to the execution 
of the deed, had received a salary of £1,500 
per annum, agreed to remain a director at 


£400 per annum, on the understanding that 
he would devote less time in the future to the 
co.’s business. It was contended that the 
possibility of C.’s resigning was a contin- 
gent liability on the co., that this liability 
had in the meantime been discharged by a 
payment of £45,000, & that the case was 
therefore analogous to Hunter v. Dewhurst 
(1932), 10 Tax Cas, 005 ; Digest Supp., & 
the sum of £45,000 was not liable to income 
tax: — Held: (1) this case was distinguish- 
able from Dewhursfs Case, supra , in that the 
sum here paid was referable to C.’s director- 
ship or to its continuance, «fe was not a lump 
sum paid by way of compensation for loss of 
office ; (2) the sum of £45,000 was not a 

capital payment, but constituted a profit 
from the office of director. — P rendergast 
v. Cameron, [1939] 1 All E. R. 223 ; 160 
L. T. 210 ; 83 Sol. Jo. 152, C. A. 

502. For existing para. & citations read the 
following para. & citations : — 

A professional cricketer in the service of 
the Kent County Cricket Club might, by the 
rules of the club, be granted a benefit but this 
was on the express understanding that he 
allowed the proceeds to be invested in the 
name of trustees of the club during the 
pleasure of the committee. The invested 
sum was always, however, eventually handed 
over to him when his career as a cricketer 
was over, or when he found an investment 
of which the trustees approved. Applt., 
a professional cricketer in the employment of 
the club, was granted a benefit, the pro- 
ceeds from which, together with subscription, 
after being held by trustees on certain 
securities, were eventually handed to applt. 
& applied by him in the purchase of a farm. 
Applt. having been assessed under Sched. E., 
r. 1, of 1918 Act, on so much of the fund as 
represented the gate money at the match : — 
Held : applt. was not assessable in respect 
of this sum, inasmuch as it was a personal 
gift, & not a profit or perquisite arising from 
his employment within Sched. E., r. 1. — 
Seymour v. Reed, [1927] A. C. 554 ; 90 
L. J. K. B. 839 ; 137 L. T. 312 ; 43 T. L. R. 
584 ; 71 Sol. Jo. 488 ; 11 Tax Cas. 625, 

H. L. ; revsg. S. C. sub nom. Reed v. Sey- 
mour, [1927] 1 K. B. 90, C. A. 

Annotations : — Consd. Davis v. Harrison (1927), 11 Tax Cas. 
707. Refd. Staney tJ. Starkey, [1931] 2 K. B. 148; Dewhurst 
v. Hunter (1932), 146 L. T. 510 ; Denny (H. & A.) v. Reed 
(1933), 18 Tax Cas. 254; Weight v . Salmon (1935), 19 Tax 
Cas. 174. 

502a. Accrued benefit — Professional foot- 

baller.] — Resp. was employed to play foot- 
ball for a club in return for payment, &, on 
his being transferred in accordance with the 
rules of the Football Assocn. to another 
club, he was given by the first-named club 
a sum as accrued benefit : — He\d : the 
payment was neither a gift nor compensation 
for loss of employment, but was really 
remuneration for services, & was assessable 
to income tax. — Davis v. Harrison (1927), 
96 L. J. K. B. 848 ; 137 L. T. 324 ; 43 
T. L. R. 023 ; 11 Tax Cas. 707. 

Annotation : — Refd. Dewhurst v. Hunter (1932), 146 L. T. 
610. 

502b. Actress.} — D avies v. Bratthwaite, 

No. 312a, ante . 

502c. Value of official house.] — R obinson 

v. Corky, Corry v. Robinson, No. 489c, ante . 


88 



Vol XXVJLLL — Income Tax. Cases 508a — 607b, 


508a. Manse.] — A minister of the 

Methodist Church, appointed minister of a 
circuit containing nine churches, resided in a 
manse provided, furnished, decorated & 
repaired by his employers, the Church, 
which manse was not part of larger premises 
belonging to the Church. It was a require- 
ment of his appointment that he should 
reside in the manse in order to the better 
performance of his duties, & he was not 
allowed to sublet it or make any profit from 
his occupation. Sched. A. tax, rates & 
water rate in respect of the manse were paid 
on his behalf by the Church : — Held : the 
amount of such tax & rates did not form 
part of the emoluments of his office in respect 
of which he could be taxed under Sched. E., 
as his occupation of the manse was repre- 
sentative & not beneficial. — Reed v. Catter- 
mole, [1937] 1 K. B. 613 ; [1937] 1 All E. R. 
541 ; 106 L. ,T. K. B. 407 ; 156 L. T. 389 ; 

53 T. L. R. 369 ; 81 Sol. Jo. 117 ; 21 Tax 
Cas. 35, C. A. 

504. Add. Annotations : — Dlstd. Dauncey v . How- 
lett (1926), 135 L. T. 279. Consd. Davies v. 
Harrison (1927), 90 L. J. K. B. 848. Refd. 
Borthwick v. Nolder (1927), 11 Tax Cas. 261. 

504a. Additional remuneration of company 

director.] — Dauncey v. Howlett, No. 510, 
post. 

505. Add. Annotations : — Distd. Edwards v. 
Roberts (1935), 19 Tax Cas. 618. Refd. 
Machon v . McLoughlin (1926), 11 Tax Cas. 

83 ; Dewhurstv. Hunter (1932), 140 L. T. 510. 

505a. Beneficial Interest in trust fund 

of employers.] — Resp. was employed b> a 
co. under a service agreement dated Aug. 
1921, which provided ( inter alia) that, in 
addition to an annual salary, he should have 
an interest in a “ conditional fund,” which 
was to be created by the co. by the payment 
after the end of each financial year of a sum 
out of its profits to the trustees of the fund 
to be invested by them in the purchase of the 
co.’s shares or debenture stock. Subject to 
possible forfeiture of his interest in certain 
events, resp. was entitled (i) to receive the 
income produced by the fund at the expira- 
tion of each financial year, & (ii) to receive 
part of the capital of the fund (or, at the 
trustees’ option, the investments representing 
the same) at the expiration of five financial 
years & of each succeeding year, &, on 
death while in the co.’s service or on tie 
termination of his employment by the co., 
to receive the whole amount then standing 
to the credit of the capital account of the 
fund, or the actual investments. Resp., 
with the co.’s consent, resigned from its 
service in Sept. 1927, & at that date the 
trustees of the fund transferred to him the 
shares which they had purchased out of the 
payments made to them by the co. in the 
years 1922 to 1927. He was assessed 
under Sched. E. for 1927-28 on the amount 
of the current market value of the shares at 
the date of transfer. He appealed, contend- 
ing (a) that, notwithstanding the liability to 
forfeiture of his interest in certain events, 
immediately a sum was paid by the co. to the 
trustees of the fund he became invested with 
a beneficial interest in the payment which 
formed part of his emoluments for the 
year in which it was made, & for no other 
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year, & that, accordingly, the amount of the 
assessment for the year 1927-28 should not 
exceed the amount paid into the fund during 
the year of assessment, & (b) alternatively, 
that the assessment for 1927-28 ought not, in 
any event, to exceed the aggregate of the 
sums paid by the co. to the trustees, the 
difference between that amount & the value 
of the investments at the date of transfer 
representing a capital appreciation not liable 
to tax for any year : — Held : (1) resp. did not 
obtain a vested interest in the yearly pay- 
ments made to the trustees at the dates 
when they were respectively made ; (2) the 
value of the investments at the date of 
transfer to resp. by the trustees constituted 
additional remuneration of the year in which 
the transfer took place. — Edwards v. 
Roberts (1935), 19 Tax Cas. 018, C. A. 

506. Add. Citations 95 L. J. K. B. 392 ; 10 
Tax Cas. 247. 

Add. Annotations : — Refd. Michelham’s 
Trustees v. X. R. Comrs., Michelham (Lady), 
Exors. v. I. R. Comrs. (1930), 144 L. T. 163 ; 
Nicoll v. Austin (1935), 19 Tax Cas. 531 ; I. R. 
Comrs. v. Pearson. I. R. Comrs. v. Pratt, 
[1936] 2 All E. R. 731 ; Weight v. Salmon 
(1935), 19 Tax Cas. J74; Reed v. Catter- 
mole, [1937] 1 K. B. 013. 

507. Add. Annotations : — Consd. Sutton v. I. R. 
Comrs. (1929), 14 Tax Cas. 662. Refd. 
Machon v. McLoughlin (1920), 11 Tax Cas. 
83 ; Robinson v . Corry, Corry v. Robinson 
(1933), 49 T. L. R. 590. 

507a. S. P. Machon v . McLoughlin (1920), 11 
Tax Cas. 83, C. A. 

Annotation : — Reid. Weight v. Salmon (1834), 151 L. T. 410. 

507b. Voluntary pension.] — Deceased applt. was 
for a number of years private chaplain at 
Clumber Church of the seventh Duke of New- 
castle, who died in 1 928. By his will the Duke 
authorised his trustees at their discretion 
to continue or discontinue the payment of any 
pension he was paying to any of his servants 
or employees at the date of his death, & to 
giant pensions of such amounts & for such 
periods as they thought fit to any other 
servants or employees. These pensions were 
to be payable by half-yearly payments out 
of the income of a fund to be set aside by the 
trustees, &, until such appropriation, out of 
the residuary estate. After the death of the 
Duke applt. continued to act as chaplain at 
Clumber until his retirement ; during this 
period of service his salary was paid by the 
exors. of the Duke’s will on an authority 
signed by the principal residuary legatees. 
On applt. ’s resignation the same legatees 
signed a further authority to the exors. & 
trustees of the Duke, requesting them in their 
discretion to make a payment of £250 per 
annum to applt. by quarterly payments out 
of the income of the estate. The trustees 
acceded to this request, Sc on making the 
payments to applt. they deducted tax at the 
standard rate. Applt. was assessed under 
Sched. E. for each of the years 1932-33 & 
1933-34 in the sum of £250. On appeal, he 
contended that the pension was an annual 
payment within General Rule 19, that he was 
entitled to the pension as a cestui que trust, 
the trustees having exercised their discre- 
tionary power of appointment under the will, 
Sc that, since he had already suffered tax 
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by deduction on the payments, the assess- 
ments should be discharged. The General 
Comrs. decided that the payments in question 
constituted a voluntary pension & confirmed 
the assessments in principle, but they reduced 
the amounts to the actual sums received by 
applt. : — Held : the pension was payable 
not under the trustees' discretionary power 
but at the request of the residuary legatees, 
that the payments constituted a voluntary 
pension assessable under Sched. E. on the 
gross amount payable, & that the trustees 
had acted erroneously in deducting tax. — 
Kemp v. Evans (1935), 20 Tax Cas. 14. 

507c, Damages for breach of service agreement.] — 

By an agreement made in 1919 it was agreed 
that applt. should continue to act as general 
manager of a co. for a period of years ending 
in 1932 on terms which included the payment 
of a fixed salary & a commission on profits 
& also a right, in events, of succession to the 
office of managing director of the co. In 
1923 the co. repudiated the agreement 
whereupon applt., who rendered no further 
services to the co., commenced an action in 
the High Ct. against the co. for payment of 
arrears of salary & commission, & for dam- 
ages for wrongful repudiation of the agree- 
ment. The co. defended the action, con- 
tending that the agreement was not binding 
on it, & counterclaimed for sums already paid 
to applt. The action was ultimately com- 
promised in 1928, the term, of the settlement 
including the cancellation of the agreement, 
the withdrawal of the co.’s counterclaim, & 
the payment by the co. to applt. of the sum 
of £57,250 as “ agreed damages.’' Applt. 
was assessed under Sched. E. for the years 
1923-24 to 1920-27, inclusive, in sums 
totalling £57,250, allocated in accordance 
with the provision made in the co.’s accounts 
for commission contingently payable to 
applt. for these years. The General Comrs. 
decided that £27,500 of the sum paid to 
applt. was income of the years in question & 
apportioned that amount rateably according 
to the assessments : — Held : the whole of the 
sum paid to applt. in settlement of the 
litigation was a capital payment as damages 
for cancellation of the service agreement, & 
was not assessable to income tax. — Du Cros 
v. Ryall (1935), 19 Tax Cas. 444. 

510. For the existing paragraph substitute the 
following paragraph : — 

Additional remuneration of com- 
pany director.] — Resp. as director of a co. 
was entitled as remuneration for his services 
to £3,000 per annum free of income tax. 
Towards the close of the year of assessment 
the co. in general meeting resolved that the 
directors be paid by way of additional re- 
muneration for their services such a sum as 
after the provision of income tax would 
entitle them to receive the further sum of 
£25,000 free of tax : — Held : resp.’s share of 


such additional remuneration was not a per- 
quisite, but was assessable by additional 
assessments under Income Tax Act, 1918 
(c. 40), Schedule E., rr. 1 & 5. — Dauncey v . 
Howlett (1920), 135 L. T. 279 ; 10 Tax 
Cas. 454. 

512a. New office — Director becoming member 

of executive committee.] — Resp. who had for 
many years, continuously, been the secretary 
& a director of a public co. resigned his 
position as secretary on Nov. 8, 1927, & was 
appointed a member of the executive com- 
mittee. The executive committee met every 
week in practice controlled & directed the 
ordinary conduct of the co.’s business, re- 
porting to the full board of directors which 
met eight times a year. The members of 
the committee, who were all directors of the 
co., devoted their whole time to the co.’s 
business & received additional remuneration 
for their services on the committee. Resp. 
appealed to the Special Comrs. against an 
additional assessment to income tax under 
Sched. E. for the year 1928-29 made upon 
the basis that he entered on a new office, 
that of member of the executive com- 
mittee, on Nov. 8, 1927, & was assessable 
to income tax for 1928-29 under the pro- 
visions of Finance Act, 1927 (c. 10), s. 45 (4) 
(ii.). The Special Comrs. held that on 
appointment to the executive committee 
resp. did not enter upon a new office : — 
Held : there was evidence upon which the 
Special Comrs. could arrive at their con- 
clusion of fact & they had not misdirected 
themselves in law. — May v. Falk (1932), 
17 Tax Cas. 218. 

514. Add. Annotations : — Consd. Shrewsbury & 
Talbot (Countess) v. I. R. Comrs., 14936] 
2 All E. R. 101. Refd. Hartland v. Dig- 
gines, [1926] A. C. 289 ; Nicoll v . Austin 
(1935), 19 Tax Cas. 531 ; I. R. Comrs. v. 
Pearson, I. R. Comrs. v. Pratt, [4930] 2 All. 
E. R. 731. 

510. Add. Annotations : — Expld. Proctor v. Ryali, 
Ryali v. Proctor (1928), 14 Tax Cas. 204. 
Consd. McKenna v. Eaton-Turner (1934), 152 
L. T. 405. Refd. Robinson v . Corry, Corry v. 
Robinson (1933), 49 T. L. R. 590. 

516a. Company director — Registered office.] — 

Proctor v. Ryall, Ryall v. Proctor, 
No. 489b, ante. 

519. Add. Citation: — 10 Tax Cas. 118. 

4 Add. Annotations : — Apld. Nolder v. Walters 
(1930), 15 Tax Cas. 380. Refd. Eagles v. 
Levy (1934), 19 Tax Cas. 23. 

526a. .] — Machon v . McLouohlin, 

11 Tax Cas. 83, C. A. 

Annotation Refd. Weight v. Salmon (1934), 151 L. T. 410. 

526b. Rent & rates of medical officer qf county 

hospital.] — Resp. was employed by a county 
council as assistant medical officer of a 
hospital at a specified annual salary. Under 


PART VI. SECT. 2. 

608 i. Basis of assessment.) — Where 
repp, was employed as solr. to a board : 
— Held : he was chargeable to inoome 
tax for the year of assessment In respect 
of a sum for feoa, notwithstanding 
that the bills of oosta which Included 
suoh sum were not taxed or paid 
within the year of assessment. — 


M'Keown v. Roe. [1928] I. R. 195.- 
IR. 

PART VI. SECT. 3. 

ri. Entertaining by Lieutenant - 

Governor.] — Applt. declared his income 
as Lieutenant-Governor to be $ 

Sc claimed a deduction therefrom of 
t expended for social entertain- 

ments, claiming that the latter amount 
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was properly deductable as having 
been necessarily laid out for the purpose 
of earning the Income : — Held : the 
expenses claimed as a deduction herein 
were not M wholly, exclusively & neces- 
sarily laid out or expended for the 
purpose of earning the Income ” within 
sect. 8 (o) of Income War Tax Act, 
1917, as amended by 13 & 14 Geo. 5, 
c. 52. — Re Lieutenant-Governors 
Salary, [1931 J Ex. C. R. 232.— CAN. 
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the terms of his employment, he was required 
to reside, & did reside with his wife & family, 
in a house within the precincts of the hospital. 
In respect of his occupation of the house he 
was required to pay an annual sum compris- 
ing charges for rent, rates & hot water. The 
assessment to income tax, Sched. A., on the 
house was made on the county council & 
that body paid the tax & also the rates in 
respect of the house. The General Comrs. 
decided, on appeal, that, in the assessment 
of his remuneration to income tax under 
Sched. E., resp. was entitled to a deduction 
in respect of the annual sum paid by him. 
The Crown appealed on a stated case to the 
High Ct. When the case came before the 
King’s Bench Div. it was intimated that 
resp. had come to the conclusion that he 
could not resist the Crown’s appeal. The 
King’s Bench Div. accordingly gave judgment 
allowing the appeal of the Crown. — Osborn 
v. Swyer (1934), 18 Tax Cas. 445. 

527a. Cost of motor-car & telephone — Air 

pilot.] — Held ; an air pilot could not deduct 
for the purposes of income tax any part of 
the cost of a motor-car & a telephone, which 
were not used in the performance of his 
office, but only in preparing to perform it. — 
Nolder v . Walters (1930), 46 T. L. R. 397 ; 
47 Sol. Jo. 337 ; 15 Tax Cas. 380. 

527b. Colonial allowance & house allowance 

of Civil Servant.] — Robinson v. Corry, 
Corry v. Robinson, No. 489c, ante. 

527c. Costs of action to recover remunera- 

tion.] — Resp. commenced an action in the 
High Ct. against a co., of which he had been 
chairman & managing director, for the 
recovery of the balance of the remuneration 
to which he considered ho was entitled under 
a service agreement which had been termi- 
nated by mutual consent. On the second 
day of the hearing the action was settled 
without an order of the ct. on the terms that 
resp. should receive from the co. an agreed 
sum, counsel for the co. stating in ct., in 
announcing the terms of the settlement, that 
“ the sum is a comprehensive sum ; there 
are no costs on either side in the matter.” 
The General Comrs., on appeal by reSp. 
against an assessment to income tax, Sched. 
E., in respect of his emoluments from the co., 
reduced the assessment by the amount of the 
costs incurred by him : — Held : (1) the costs 


of the action were not necessarily incurred by 
resp. in the performance of the duties of his 
office so as to be deductible from his emolu- 
ments under rule 9 of Sched. E. ; & (2) as, 
on the evidence before them the General 
Comrs. could not properly come to any other 
conclusion than that the sum received by 
resp. in settlement of the action did not 
include any amount in respect of his costs, 
the whole of the Bum received was assessable. 
— Eagles v. Levy (1934), 19 Tax Cas. 23. 

527d. — — * Residence provided for managing 
director.] — Nicoll v. Austin, No. 50 Id, 
ante. 

530. Add. Annotations: — Refd. Machon v . Mc- 
Loughlin (1926), 11 Tax Cas. 83 ; Reed v . 
Seymour (1927), 11 Tax Cas. 625. 

531. Add. Annotation : — Refd. Magraw v. Lewis 
(1933), 77 Sol. Jo. 589. 

535a. Pension from Dominion Government — 
Sums deducted by Government in respect of 
costs of action.] — In 1929 applt. was retired 
from the service of the Govt, of the Union 
of South Africa as medically unfit & was 
awarded a pension of £229 per annum. 
Since Mar. 1931, he had lived permanently 
in the United Kingdom, & from that time his 
pension was payable & had been paid through 
the High Comr. of the Union Govt, in London. 
On making payment of the pension, the High 
Comr., without applt. 's consent, deducted 
certain varying sums on account of tho costs 
due by applt. to tho Union Govt, in respect 
of an unsuccessful action which he had 
brought against that Govt, in 1930. Owing 
to the rate of exchange between South Africa 
& the United Kingdom being at a premium, 
the gross pension payable for the year 
1931-32 amounted to £268 (sterling). Applt. 
was assessed under Sched. E. for that year, 
in respect of his pension, in the sum of £229. 
On appeal, he contended that the assessment 
should be reduced by the amounts deducted 
by the High Comr. The General Comrs. 
decided that applt. ’s pension was £229 (South 
African) per annum , that the sums deducted 
in respect of the costs were inadmissible 
as deductions in arriving at the assessment 
& that the assessment should be increased to 
£268 : — Held : General Comrs.’ decision was 
correct. — Magraw v. Lewis (1933), 77 Sol. 
Jo. 589 ; 18 Tax Cas. 222. 


Part VII. — General Allowances, Exemptions and 

Abatements. 

537a. Maintenance of lunatic wife.] — Applt. ing him receiver in lunacy of the estate of his 

gave an undertaking, which was embodied wife, that he would pay such sums as would 

in an order of the Master in Lunacy appoint- bring his wife’s personal income up to the 


PART VII. SECT. 1. 

686 ii. Whether &ro88 or net 

income under wiU.] — Held : applt. ’s 
income nnder her father's will, for the 
purposes of a claim to repayment of 
inoome tax in respect of personal 
allowance, etc., waff one-half only of 
the net inoome of the estate after the 
deduction of all prior charges, including 
the expenses of management of the 
trust. — Murray v. Inland Revbnuk 
Comrs. (1926), 11 Tax Cas. 133. — 
SCOT. 


636 iii. .] — A beneficiary 

was entitled to inoome from ( inter alia ) 
two trusts, under one of which, after 
the expenses of the trust were paid, 
he was entitled to a liferent allenarly 
of the whole residue of the estate ; & 
under the other, after the expenses 
of the trust were paid, to (1 ) an annual 
sum, & (2) subject to a trust for accu- 
mulation for a particular purpose, the 
annual income of the estate during his 
life. The beneficiary, being a British 
subject resident abroad, was entitled 
to certain relief from British income 
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tax under Finance Act, 1920, e. 24 (1) : 
— Held : in computing the " amount of 
his total Income from all sources " for 
the purpose of this relief, the beneficiary 
was not entitled to Include, along with 
the actual sums received by him from 
the trusts, the management expenses 
of the trusts. — MacFarlanb v. Inland 
Revenue Combs., [1929] S. C. (Ct. of 
Bess.) 453.— SCOT. 

636 iv. Sums expended by trustees 

for benefit of taxpayer .] — Trustees in 
performance of duties as prescribed by 
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amount which was necessary to maintain | to increase the income of the wife so as to 


her in a mental institution. It was admitted 
by the Crown that the payments so made by 
applt. were not voluntary payments : — 
Held : the sums so paid by applt. were not 
annual payments charged on his income 
within sect. 27 (I) (6), of 1918 Act, so as to 
entitle him to deduct them when computing 
his income for the purposes of sur-tax. — 
Watkins v. Inland Revenue Comrs., 
fl939] 2 K. B. 420 ; [1939] 3 All E. R. 105 ; 
108 L. J. K. B. 729 ; 161 L. T. 144 ; 55 
T. L. R. 858 ; 83 Sol. Jo. 657. 

539a. Personal allowance — In respect of wife — 
Whether earned Income of wife Included in 
husband’s total Income.] — Thompson • v. 
Beuce (1927), 11 Tax Cas. 607. 

539b. Husband entitled to deduction in 

respect of sums paid for maintenance.] — 
Resp., who was separated from his wife, 
wholly maintained her by the payment of an 
annual sum under a deed of separation 
approved by the ct. He claimed relief on 
the sum of £150, being the higher personal 
allowance provided by sect. 18 (1) Finance 
Act, 1920 (c. 18) (as amended). The Crown 
disputed his claim on the ground that the 
payments made by him for his wife’s main- 
tenance under the deed were annual payments 
deductible in computing his total income for 
the year of assessment. The General Comrs. 
allowed the claim. When the case came 
before the King’s Bench Div., judgment was 
given, by consent, in favour of the Crown, 
but costs were withheld on the ground stated 
in the judgment. — C raddock v. Greenwood 
( 1934), 18 Tax Cas. 651. 

640a, Child receiving instruction at “ educa- 

tional establishment.*’] — A teacher’s house, 
where he gives to individual pupils private 
lessons & directions for home study & 
practice, is not an “ educational establish- 
ment ” where a pupil receives full-time 
instruction, so as to entitle the father to a 
deduction from income tax under 1920 Act, 
s. 21 (1). — Heaslip v. Hasemer (1927), 138 
L. T. 207 ; 44 T. L. R. 112 ; 72 Sol. Jo. 81 ; 
13 Tax Cas. 212. 

540b. Income of child In own right — Pay- 

ments at discretion of trustees.] — Johnstone 
Trust Settlement v. Chamberlain, No. 
597a, post. 

540c, Sums payable to wife for maintenance 

& education of children — Whether deduction 
allowable.] — By an order of the Divorce Ct., 
resp. was ordered to pay to his wife yearly 
sums of £90, £90, & £70 for the maintenance 
& education of the three children of the 
marriage respectively. It was contended 
for the Crown that the children were entitled 
to those sums in their own right, with the 
result that resp. was not entitled to any 
children’s allowance in respect of those 
children : — Held : the scheme of the order 
was not to create an income to which the 
children were in any way entitled, but was 


enable her to discharge the duty of main- 
tenance laid upon her by the order of the ct. 
giving her the custody of the children. 
Resp. was, therefore, entitled to the children’s 
allowance. — Stevens v. Tirard, [1939] 4 
AH E. R. 188 ; 101 L. T. 400 ; 58 T. L. R, 
65; 83 Sol. Jo. 890, C. A. 

540d. Earned Income relief — How calculated.] — 
Applt. was employed as assistant secretary to 
a limited co. whose superannuation fund had 
been approved by the Comrs. of Inland 
Revenue under 1921 Act, s. 32, & his annual 
contribution to the fund was therefore 
deducted as an expense in arriving at the net 
amount of his salary assessable to income 
tax. In the assessment one-sixth of the net 
amount was allowed as earned income relief, 
but applt. contended that one-sixth of his 
gross salary, before deducting the super- 
annuation contribution, should be so allowed : 
— Held : earned income relief must be cal- 
culated on the net amount of remuneration 
assessable after deducting allowable expenses. 
— Frame t>. Farband (1928), 13 Tax Cas. 

, 801. 

540e. .] — Applt. made, under deduction 

of income tax, certain annual payments 
which were charged upon his total income. 
His income consisted of a salary & unearned 
income taxed at the source. The charges 
exceeded the taxed Income. He claimed 
that in the assessment of his salary for the 
vear 1927-28 he was entitled to an earned 
income allowance of one-sixth of the whole 
amount of his salary. He was given an 
allowance of one-sixth of the amount of his 
salary remaining after deducting from it the 
amount by which the charges exceeded the 
taxed income. The General Comrs. rejected 
his appeal on the point & he appealed to the 
High Ct. : — Held : the earned income allow- 
ance was rightly computed on the amount of 
salary remaining after deduction of the 
charges treated as paid out of it. — Adams v. 
Musker (1930), 15 Tax Cas. 413. 

Annotation: — Folld. Smith v. Eden (1934), 19 Tax Cas. 110. 

540f . .] — Applt., a journalist & the owner 

& occupier of his residence, appealed against 
assessments made upon him under Sched. 
E. contending (inter alia), (a) that he was 
entitled to a deduction from the Scheds. A. 
& E. assessments in respect of expenses 
incurred by him in a law suit in connection 
with the purchase of his house, (b) he was 
entitled to relief (at the standard rate) in 
respect of the whole of the premium payable 
on a life insurance policy, although the 
premium exceeded one-sixth of his total 
income for each of the years in question, & 
(c) that in computing his earned income 
allowance no deduction should be made from 
his earnings in respect of the excess oi mtge. 
interest & ground rent paid by him over the 
amount of the net Sched. A. assessment on 
his house. The General Comrs. decided 
against applt. on all points : — Held : the 


a will paid out certain sums for taxes, on.ua which rests upon it in tax oases of the income from the sequestrated 

water rates, insurance, coal Sc wages showing that the Aot applied to the estate, which was vested in the 

with respect to a residence oooupied by sum in Question. — Re Nanton, [1934] trustee, was the trustee's income Sc not 

testator’s widow under the terms of the 3 W. W. R. 240 ; 42 Man. L. R. 461. — the bkpt.'s. Sc that neither the trustee 

will. The “ Minister " named in In- CAN. nor the bkpt. was entitled to claim the 

oo me Tax Act, O. A., 1924, held that relief sought. — Inland Revenue 

said sums were taxable lnoome of the 639a i. Personal aUowanoe — Whether Combs. t>. Fleming (1928), 14 Tax 

widow under said Act. On appeal : — bankrupt entitled — Property in hands of Cas. 78. — BOOT. 

Held : the Crown had not satined the trustee.] — Held ; during sequestration 
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decision of the General Oomrs. was correct - — 
Smith v. Eden (1934), 19 Tax Cas. 110. 

540 g. Deduction ot annual payments — What 

amount to.]— Resp.’s mother by her will 
bequeathed certain shares in a limited co. to 
a bank to hold on trust & out of the income 
thereof <fc, if & so far as the income might be 
insufficient, out of the capital thereof, to 
pay an annuity to resp.’s sister. The bank 
had power to sell or mtge. the shares in whole 
or part in order to pay the annuity or to 
provide a capital fund to secure the annuity, 
provided that, if & so long as resp. should 
himself pay the annuity to his sister, the 
bank should permit him to receive any 
dividends on the shares & should not sell or 
dispose of the shares without his consent. 
No dividend was in fact paid on the shares 
in question at the material times & resp. 
paid the amount of the annuity out of his 
own moneys to the bank & the bank in turn 
paid the sum to the annuitant. Resp. 
claimed that, inasmuch as there was no con- 
tract or obligation on him to pay the annuity, 
the sums paid ^y him constituted voluntary 
payments which were not deductible in arriv- 
ing at the amount of his income for income 
tax purposes on which earned income relief 
should be granted. The General Comrs. 
allowed his claim on appeal : — Held : the 
annuity was paid by resp. under the terms 
of the will & it was an annual payment to be 
deducted in arriving at the amount of his 
total income. — Deadler v. Bruce (1934), 19 
Tax Cas. 1, C. A. 

540h. Housekeeper allowance — Claim by divorced 
person.] — Resp., who had obtained a divorce 
from his wife, preferred a claim under 
Finance Act, 1920 (c. 18), s. 19 ( 1 ), to relief 
from income tax in respect of a housekeeper : 
— Held : resp. was not entitled to the allow- 
ance. — Kliman V. Winckworth (1933), 17 
Tax Cas. 509. 

Annotation: — Reid. Guest v. Goddard (1937), 21 Tax Cas. 

525. 

540 J. In year of wife’s death.] — The wife of 

applt. died in Oct. 1932, leaving him a 
widower with one child. Thereupon, a 
female relative of applt. resided with him to 
have the charge & care of the child. For the 
year of assessment to income tax 1932-33 
applt. received the personal allowance as a 
married man under Finance Act, 1920 (c. 18), 
s. 18, in the assessment made on him under 
Sched. D. of 1918 Act : — Held : applt. was 
not also entitled to an allowance under 
Finance Act, 1920 (c. 18), s. 19, in respect of 
the female relative in the year 1932-33, the 
correct way to interpret sects. 18 & 19 being 
to regard them as mutually exclusive in their 
application to any one year of assessment. — 
Rossi v. Blunden, [1934] 1 K. B. 357 ; 103 
L. J. K. B. 192 ; 150 L. T. 360 ; 50 T. L. R. 
104 ; 78 Sol. Jo. 48 ; 18 Tax Cas. 328. 

540k. Claim by widow.] — Applt. was a widow 

who had no occupation. She had no female 
relative of herself or her deceased husband 
who was willing & able to act as her house- 
keeper, & for ten years she & a friend had 
lived together. Her friend, who was paid 
no salary but received board & lodging free, 
paid applt. ’s accounts out of money supplied 
by applt. & was responsible ( inter alia ) for 
the control of the household expenditure, the 
engaging of servants & for the general 
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direction of the affairs of the household. On 
appeal against the refusal of a claim to house- 
keeper allowance, applt. contended that 
throughout the material period the relation 
which subsisted between her friend <fc herself 
was that of housekeeper & mistress, & that 
this relation ought not to be regarded as 
affected by the fact that they were also 
friends. The General Comrs. found that the 
friend was not an employee & that the 
allowance was not permissible : — Held : there 
was ample evidence upon which the General 
Oomrs. could arrive at their conclusion of fact 
that the friend was not employed by applt., 
who was accordingly not entitled to the 
allowance claimed. — MacFarlane v. Hubert 
(1935), 19 Tax Cas. 600. 

- 7 - — Non - resident housekeeper.] — A 

widower, who had no female relative of liis 
own, or of his deceased wife, able & willing 
to keep his house, had employed a female 
person for that purpose. This female person 
was a married woman, who did not reside 
with the widower, but with her husband. 
She attended daily at the widower’s house 
for the purpose of housekeeping, had entire 
responsibility for all domestic duties <fe 
received £00 per annum with full pay & sub- 
sistence allowance for 28 days’ holiday each 
year. The widower claimed an allowance 
from the gross amount of an assessment 
made upon him of £50 under Finance Act, 
1924 (c. 21), s. 22, in respect of the services 
of a housekeeper : — Held : as the house- 
keeper was not resident with the widower, the 
allowance claimed was not permissible. — 
Brown v. Adamson, [1937] 2 All E. R. 792 ; 
53 T. L. R. 046 ; 81 Sol. Jo. 479 ; 21 Tax 
Cas. 180. 

540m. Widower separated from second wife.] — 

Applt. was a widower for some years prior 
to 1932, when he remarried. In 1934 his 
second wife left him & remained separated 
from him. There was no deed of separation 
<fc his wife was in no way supported by him : — 
Held : applt., not being a widower, was not 
entitled to housekeeper allowance. — Guest 
v. Goddard (1937), 21 Tax Cas. 525. 

543. Add . Annotations : — Consd. Cadbury Bros., 
Ltd. v . Sinclair (1933), 103 L. J. K. B. 29. 
Refd. Ancholme Drainage & Navigation 
Commissioners v. Wedhen, [1930] 1 All E. R. 
759 ; United Towns Electric Co. v. A.-C. for 
Newfoundland, L1939J 1 All E. R. 423. 

543a. .] — By Ancholme Drainage Act, 

1707, the navigation, towing paths, etc., 
thereby authorised were to be free to all 
ersons upon payment of the tolls authorised 
y the Act & all taxes, tolls, etc., raised were 
to be “ exempted from the payment of any 
taxes, rates, assessments or impositions 
whatsoever ; any law or statute to the con- 
trary notwithstanding,” The Ancholme 
Drainage Comrs. were assessed for income 
tax, in respect of these tolls, the Crown 
contending that the Act was purely local & 
that the exemption referred only to local 
taxes : — Held : in the absence of express 
words of limitation the exemption referred 
to both local & general taxes, & the tolls 
were not liable to income tax. — Ancholme 
Drainage & Navigation Comrs. v. Wedhen. 
[1936] 1 AU E. R. 759 ; 80 Sol. Jo. 447 ; 20 
Tax Cas. 241. 
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544. Add. Annotation : — As to (1) Refd. Ancholme 
Drainage &> Navigation Commissioners v. 
Wedhen, [1936] 1 All E. R. 759. 

545. Add* Annotation : — Re!d. Chamberlain v. 
Haig Thomas (1933), 17 Tax Cas. 595 ; Dain 
v . Miller (1934), 18 Tax Cas. 478. 

545a. Whether vested or contingent interest.] 

— Resp., who came of age in July, 1922, 
claimed relief under Income Tax Act, 1918 
(c. 40), s. 25, in respect of the accumulated 
income of a fund given to his parents by a 
relation in 1902 with a letter, which, after 
referring to a gift for the benefit of resp.’s 
brother, continued : “I also hand you a 
stock receipt representing the investment of 
£500 in Consols which, with the accruing 
dividends thereon, will fall due to your 
youngest boy (resp.) as he attains the age of 
twenty-one years. You will observe that 
you <te W. are practically trustees for carrying 
this out ” : — Held : resp. took a vested & 
not a contingent interest in the gift, & was 
not entitled to the relief conferred by the 
sect, in respect of the income of the fund 
which had been accumulated for his benefit. — 
Roberts v. Hanks (1926), 134 L. T. 754 ; 10 
Tax Cas. 351. 

Annotation : — -Held. Jones v. Down (1936), 80 Sol. Jo. 653. 

545b. .] — In 1915 applt.’s grandfather 

transferred certain stock to applt.’s father & 
another to be held in trust to accumulate the 
dividends & transfer the ; took to applt. 
when she married or came of age. Applt. 
came of age in Sept. 1933, whereupon a claim 
was made for repayment of income tax on 
the income of the stock for the oighteen years 
- ended Apr. 5, 1933, on the ground that her 


interest under the settlement of the stock 
was contingent within sect. 25 of 1918 Act. 
The General Comrs. held that her interest 
was not contingent but vested, So refused the 
claim, except as regards the last six years : — 
Held : the Geheral Comrs.* decision was 
correct. — Jones v. Down (1936), 80 Sol. Jo. 
553 ; 20 Tax Cas. 279. 

545c. .] — The words “ for the benefit of ’* 

in 1918 Act, s. 25, include a case where the 
accumulations of income are added to the 
capital of a trust fund in which the bene- 
ficiary has only a life interest, & where the 
accumulations never pass to the beneficiary. — 
Dale v . Mitcalpe, [1928] 1 K. B. 383; 97 
L. J. K. B. 161 ; 138 L. T. 167 ; 44 T. L. R. 
21 ; 71 Sol. Jo. 981 ; 13 Tax Cas. 41, C. A. 

Annotations : — Consd. Dain v. Miller (1934), 18 Tax Cas. 478. 
Raid. Re Fulford, Fnlford v. Hyslop, f 1 930 J 1 Ch. 71 ; 
Chamberlain v. Haig Thomas (1933), 17 Tax Cos. 696; 
Jones v. Down (1936), 80 Sol. Jo. 653. 

545d. .] — The words “ specified age ” in 1918 

Act, s. 25, mean an age expressed by a 
definite number of years, & not an age 
which can be ascertained only by reference 
• to some other occurrence as, for instance, the 
, death of testatrix, who has directed that an 
accumulated fund shall be paid to a bene- 
ficiary twenty years after her death. — 
White v . Whitoher, [1928] 1 K. B. 453 ; 97 
L. J. K. B. 321 ; 138 L. T. 205 ; 44 T. L. R. 
113; 13 Tax Cas. 202. 

Annotation : — Refd. Chamberlain v. Haig Thomas (1933), 17 
Tax Cas. 695. 

545e. Effect of power of appointment.] — By 

a settlement made on the marriage of resp.’s 
parents, certain stocks, shares & securities 
were transferred to the trustees of the settle- 


546 i. Relief in respect of income 
accumulated under trust — For benefit 
of person ** contingently on his attain- 
ing some specified age ” — Double con- 
tingency . 1 — Claims for repayment of 
tax refused, where the contingency 
upon which the fund was held for the 
benefit of claimants was not that 
prescribed by 1918 Act, s. 25, but was 
a double contingency, namely, sur- 
vlvanoe of their mother & attainment 
of a specified age. — Inland Revenue 
Comrs. r. Bonk, n 927] S. C. 698; 
13 Tax Cos. 20. — SCOT. 

0 |. .] — TlLLARD V. 

Comr. of Taxes, [1928] N. Z. L. R. 
345.— N.Z. 

»m. Right to discourU — Taxation Act, 
R . S . B. C., 1911 (c. 222), s. 10.] 
— Granby Consolidated Mining, 
Smelting Sc Power Oo., Ltd. v. A.-G. 
for British Columbia, [1923] A. C. 
247 ; 02 L. J. P. O. 74 ; 128 L. T. 

677.— CAN. 

id. Mining company — Reconstruction 
— Right of shareholders to deduction in 
respect of calls paid — Income Tax 
Assessment Act, 1915-1918, ss. 18 (1). 
53.] — Jaques v. Federal Comr. of 
Taxation (1924), 34 C. L. R. 328 ; 31 
Argus L. R. 61. — AUS. 

•f. Taxable income — ** Accruing <£■ 
arising Meaning of.) — Held : the 
words " accrue & arise ” when applied 
to Income are to be governed by the 
sources from which the Income accrues 
& arises, not by the place where it is 
received or earned. — Income Tax 
Comrs. v. Phra Ph raison Salarak 
(1928), I. L. R. 6 Ran. 598.— IND. 

sg. Company — Sale of assets on wind • 
inq up— Interest on deferred payments — 
Whether income. ] — North Pacific 
Lumber Co., Ltd. «. Minister op 


National Revenue, [1928] Exch. 
C. R. 68.— CAN. 

sh. .] — Applt. 

owned shares in the North Pacific 
Lumber Co., Ltd., which co. in 1926 
was ordered wound up under the 
provisions of the Winding-up Act. 
Applt., in 1929, reoelved tho sum of 
85,439.91 from the liquidator of the 
co., this amount being paid out of the 
undistributed income of the co. during 
the process of winding it up. This 
sum represented applt.’s share of 
interest on the balance of deferred 
purchase prices of properties of the co. 
The Comr. of Income Tax included this 
sum in the assessment notice sent to 
applt. The assessment was confirmed 
by resp., &, applt. being dissatisfied, 
the matter was referred to this ct. : — 
Held : interest on deferred payments 
of capital is income subject to taxation ; 
of the distribution of assets of a co. by 
a liquidator does not change the nature 
& Buch assets in such a way as to 
convert interest or earnings Into 
capital ; the word on in sect. 19 of 
R. S. C., 1927, is equivalent to from 
the date of or after, & implies a notion 
of continuity : the words that the co. 
has on hand in said sect. 19 do not 
mean that the co. has on hand at the 
time of the winding-up order ; taxing 
acts are not to be construed differently 
from any other act, when the language 
is clear Sc unambiguous : sect. 19 is 
infra vires of the Parliament of Canada ; 
there is no conflict between sects. 19 
& 13 of R. 8. C., 1927.— McLaren v. 
Minister of National Revenue, 
[1934] Ex. C. R. 13.— CAN. 

•1. Rights of shareholders of personal 
corporations.}— Held : sect. 21 of 
Income War Tax Act, dealing with 
personal corpns., is to be construed as 
meaning that shareholders are to be 

94 


assessed upon the co/s income accord- 
ing to their several interests therein, 
& that shareholders of personal corpus., 
thus assessed are entitled to any 
statutory exemptions or deductions 
to which ordinarily tho corpn. or 
the shareholder, would be entitled. — 
Black v. Minister of National 
Revenue, [19321 Ex. C. R. 8.— CAN. 

am. Repayment of interest paid on 
advance from bank— Bank discounting 
promissory notes.] — Applt. financed 
purchases of properties by drawing 
promissory notes (of three months* 
currency) in favour of a firm of solrs., 
who endorsed the notes & handed them 
to a bank which thereupon? discounted 
them & credited applt. ’s account with 
their discounted value. When the 
note fell due, the bank debited applt. *s 
account with the face value of the note. 
The bank gave applt. a certificate 
that. In tho negotiation of bills Sc 
promissory notes, certain amounts 
were “ oharged to him,” but declined 
to give him a certificate in relation 
to these amounts in the usual form 
applicable to interest charged on a 
bank overdraft. Applt. claimed re- 
payment of income tax for the years 
1929-30 & 1930-31, in respect of the 
discounts taken by the bank, i.c„ the 
difference between the amounts debited 
& credited to his account, on the ground 
that they constituted *' Interest pay- 
able ... on an advance from a 
bank ** within 1918 Act. The claim 
was refused by the Comrs. &, on appeal, 
the Special Comrs. decided that the 
discounts charged by the bank did 
not constitute payment of interest 
within sect. 36. The ct., being 
equally divided, did not make any order 
&, accordingly, the decision of the 
Special Comrs. stood. — Torrens v. 
Inland Revenue Combs. (1933), 18 
Tax Cas. 262.— IR. 
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merit upon trust to pay the income thereof 
to resp.’s mother for life &, after her death, 
to stand possessed of such stocks, shares, 
etc., & the income thereof, in trust for all, 
or such one or more exclusively of the others 
or other, of the issue (whether children or 
more remote) of the marriage at such times, 
in such shares & generally in such manner 
as the resp.’s parents should jointly appoint, 
&, in default of such appointment, as the 
survivor alone should appoint, &, failing <fc 
until such appointment, in trust for all the 
children of the marriage who, being sons, 
should attain the age of twenty-one years 
of age or, being daughters, should attain 
that age or marry under that age, in equal 
shares. On the death of- resp.’s mother in 
1913, the joint power of appointment had 
not been exercised & the whole of the income 
of the settled fund was accumulated until 
1922, when the husband, as survivor, irre- 
vocably appointed that the trustees should 
hold the fund & the income thereof in trust 
for the absolute benefit of his three children, 
all of whom were then infants) in equal 
shares. Resp became of age in Dec. 1929, 

& preferred a claim under sect. 25 of 1918 
Act, to repayment of tax paid on, or de- 
ducted in respect of, one-third of the income 
of the settled fund which had been accumu- 
lated for his benefit contingently on his attain- 
ing the age of twenty-one. The General 
Comrs., on appeal, admitted the claim : — 
Held : the power of appointment under the 
settlement, while unexercised, did not affect 
income accumulated during the ppriod of its 
non-exercise & did not take the claim out of 
the purview of sect. 25. — Chambers .*tn v< 
Haig Thomas (1933), 17 Tax Cas. 595. 

. Double contingency.] — Resp.’s father, 

by a deed of settlement dated Dec. 29, 1915, 
vested in trustees certain funds in trust 
( inter alia) to hold the funds & accumulate 
the income thereof until his death, or until 
the youngest of his children attained the age 
of twenty-three, or until the trust funds 
should accumulate in value to a specified 
sum, if either of the latter events should 
happen prior to his death. Upon the occur- 
rence of the earliest of these events the 
trustees were to divide & apply the free 
income, in whole or in part, as they might 
deem necessary, among his children equally. 
The deed further provided that, notwith- 
standing the direction to accumulate the 
income, the trustees should have power 
during the period of accumulation to pay to 
any one or more of the children, on attaining 
the age of twenty-three, the share of the 
income to which he or she would have been 
entitled on the occurrence of the earliest of 
the events above-mentioned. Resp., one of 
the three surviving children of the settlor, 
attained the age of twenty-three on July 28, 
1929. At that date none of the three main 
contingencies provided for in the deed of 
settlement had happened &, in the exercise 
of the discretionary powers which the deed 
conferred upon them, the trustees had from 
that date paid to resp. a one- third share of 
the trust income. Resp. claimed, under 
sect. 25 of 1918 Act, repayment of the tax 
paid on one-third of the trust income accumu- 
lated for the period of fourteen & a half 
years to June 30, 1929, on the ground that 
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income of the trust fund had accumulated for 
his benefit contingent upon his attaining a 
specified age within sect. 25. The General 
Comrs. allowed the claim : — Held : resp. was 
not entitled to the relief claimed. — Dain v. 
Miller (1934), 18 Tax Cas. 478. 

545g. No genuine accumulation.] — O usden 

v. Eden (1939), 83 Sol. Jo. 547. 

545h. Lunacy percentage.] — Under Lunacy Act, 
1890 (c. 6), & the Rules in Lunacy, 1892, 
the Crown is in certain circumstances entitled 
to receive 4 per cent., but not exceeding 
£400, of the clear annual income of a lunatic. 
A., a lunatic, had a considerable income & 
the whole of the funds were in ct. The 
income as it came in was credited to the 
lunatic’s account by the Paymaster-General, 
& the appropriate lunacy percentage was 
debited annually in that account. Applt., 
the committee of A., was assessed under 
Case III. of Sched. D. for the year 1926-27 
in the sum of £452, the amount of War Loan 
interest arising in 1925-20 ; the remainder 
of the lunatic’s income was received under 
deduction of income tax. Applt. claimed that 
a deduction of £161, the lunacy percentage 
for 1925-20 on the whole of the lunatic’s 
income, should be made from the assessment, 
on the grounds that the lunacy percentage 
did not form part of the lunatic’s income & 
that there was no authority for charging it 
to income tax. The Crown contended that 
tnere was no provision in the income tax 
Acts for allowing such a deduction, that the 
payment was merely an application of the 
lunatic’s income, or alternatively that the 
deduction from the assessment should be 
restricted to the percentage appropriate to 
that source of income : — Held : lunacy 
percentage is a payment out of the lunatic’s 
income, & that no deduction is admissible 
for income tax purposes. — A. B.’s Committee 
v . Simpson (1928), 14 Tax Cas. 29. 

Annotation: — Apld. I. It. Comrs. v. Sneath (1932), 48 
T. L. R. 241. 

.] — Compare , No. 689a, post . 

545j. Repayment of tax on interest on advance 
from bank — To what sums applicable.]—- 

Resps. guaranteed the indebtedness to its 
bankers of a co. in which they were interested. 
For a number of years the co. was indebted 
to the bank continuously. Interest on the 
amounts owing to the bank was debited half- 
yearly in the co.’s account with the bank &, 
except in one instance, the amount due to 
the bank increased each half-year. Respa. 
finally satisfied the whole indebtedness of the 
co. to the bank by a single payment, & they 
claimed repayment under sect. 30 of 1918 
Act, in respect of so much of the amount 
paid by them to the bank as represented the 
interest which had been debited to the co.’s 
account : — Held : resps. were not entitled 
to the repayment claimed. — Holder v. 
Inland Revenue Comrs., [1932] A. 0. 624 ; 
101 L. J. K. B. 300 ; 48 T. L. R. 305 ; 70 
Sol. Jo. 307 ; sub nom. Inland Revenue 
Comrs. v. Holder (H. C.) & Holder (J. A.), 
147 L. T. 08 ; 10 Tax Cas. 540, H. L. 

Annotations : — Apld. Carnarvon (Karl) v. I. R. Gomrw., 
Markl&nd v. J. K. Cnmes.^ Hidden v. I. R. Comrs. (193.>), 
79 L. Jo. 134. Distd. I. R. Comrs. «. Lawrence, Graham 
& Co., (1937J 2 K. )i. 179. Conftd. Paton v. I. R. Comrs.. 
[1938] A. C. 341. 
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653. Add. Annotations : — Consd. Gold Fields Ameri- 
can Development Co. v . Consolidated Gold 
Fields of South Africa, [1926] Ch. 338. 
Apld. I. R. Comrs. v. Dalgety & Co. (1929), 
98 L. J. K. B. 642. Consd. Hamilton v. I. R. 
Comrs., [1931] 2 K. B. 495. Refd. Neumann 
v . I. R. Comrs. (1933), 49 T. L. R. 212. 

555. Add. Annotations : — Consd. Gold Fields 
American Development Co. v. Consolidated 
Gold Fields of South Africa, [1920] Ch. 338. 
Apld. I. R. Comrs. v. Dalgety & Co. (1929), 
98 L. J. K. B. 642. Refd. Neumann v. I. R. 
Comrs. [1934] A. C. 216. 

656. Add. Citations [1926] Ch. 338 ; 95 L. J. Ch. 
329; 135 L. T. 14. 

Add. Annotation : — Refd. I. R. Comrs. v. 
Cull, [1938] 2 K. B. 109. 

557. Add. Citation : — 10 Tax Cas. 69. 

Add. Annotations : — Consd. Assam Railways 
Sc Trading Co. v. I. R. Comrs., [1933] 2 
K. B. 578. Refd. Assam Railways & Trading 
Co. v . I. R. Comrs., [1935] A. C. 445. 

557a. Right to relief on whole Income paying 
Dominion tax- Without deduction of sums 
paid in debenture interest.] — A co. incor- 
porated in England under Cos. Acts, carried 
on business in the United Kingdom & in 
New Zealand & Australia, Sc its income 
chiefly arose from trading operations in the 
latter countries. In respect of that income 
it was liable to income tax in the United 
Kingdom Sc in those Dominions. The co. 
having paid the full United Kingdom income 
tax on all its profits & gains Sc also Dominion 
income tax on so much as was earned by it 
in New Zealand Sc Australia, claimed relief 
from the double tax over a period of eight | 
years ending on Apr. 6, 1924. The co. had j 
issued debentures, the principal & interest 
of which were secured on its whole under- 
taking Sc assets, Sc in paying the interest on 
the debentures the co., as it was entitled to 
do, had deducted the full amount of United 
Kingdom income tax in respect of that 
interest. The sole question in dispute was 
whether the amount of relief was to be cal- 
culated on the whole of the profits earned by 
the co. in the Dominions or only on the 
balance of such profits remaining after 
deducting therefrom the excess of the interest 
paid by it on its debentures over the amount 
of income arising in the United Kingdom : — 
Held: (1) the word “income” in Finance 
Act, 1920 (c. 18), s. 27 (1), & the repealed 
sects. 43 of Finance Act, 1910 (c. 24), Sc 65 
of Income Tax Act, 1918 (c. 40), meant 
“ taxable income ” So not “ income less 
charges,” Sc the word “ paid ” in relevant 
sections must be construed in its natural 
sense Sc not as meaning “ paid Sc ulti- 
mately borne,” Sc therefore the co. was 
entitled to relief under Finance Act, 1920 
(c. 18), s. 27, Sc corresponding sections of 
earlier Acts in respect of all income (including 
that part applied in paying debenture interest) 
which had already borne Dominion income 
tax ; (2) Income Tax Act, 1918 (c. 40), 

s. 17, had no application to the relief given 
by any of above-mentioned Acts.— Inland 
Revenue Combs, v. Daxgety Sc Co., [1930] 
A. C. 527 ; 99 L. J. K. B. 342 ; 143 L. T. 
191 ; 46 T. L. R. 349 ; 15 Tax Cas. 210, H. L. 

Annotations :—Ae to (1) Consd. I. K. Comrs. v. National 
Mo rtgage & Agency Co. of Now Zealand, Ltd., [1 938 J A. C. 


524. Generally, Refd. Hamilton u. I. R. Comrs., [1931] 
2 K. B. 495 ; Neumann v. I. R. OomrH. (1933), 49 T. L. R. 
212 ; Assam Railways & Trading Co. v . X. R. Comrs., 
[1933] 2 K. B. 576 ; Cadbury Bros., Ltd. v. Sinclair (1933), 
149 L. T. 412. 

557b. Without regard to 1918 Act, s. 17.] — 

Inland Revenue Combs, v. Dalgety Sc 
Co., Ltd., No. 567a, ante . 

557c. Deduction of interest on debentures in com- 
puting profits — Interest deducted in com- 
puting profits for Indian Income tax.]— Applts., 
an English co., carried on business in Assam, 
& almost the whole of their income arose in 
India. That income was charged to British 
income tax, the profits so assessed being 
£180,750, but the same profits were assessed 
to income tax in India at £129,365, the 
difference being due to the fact that in India 
debenture interest was allowed as a deduction, 
whereas in the United Kingdom this 
deduction was not allowed. Applts. claimed 
relief based on £180,760, contending that 
though the Indian assessment was only at the 
figure of £129,365 it was an assessment on the 
whole of the profits of £180,760: — Held: 
applts. were only entitled to relief on the 
£129,365. — Assam, Railways Sc Trading Co., 
Ltd. v. Inland Revenue Combs., (1035] 
A. C. 445 ; 103 L. J. K. B. 583 ; 152 L. T. 
20 ; 50 T. L. R. 540 ; 18 Tax Cas. 509, H. L. 

Annotation:— Consd. I. R. Comw. v. National Mortgage & 
Agoncy Co. of New Zealand, Ltd., [1938J A. C. 524. 

557d. .] — Where in any year income tax has 

been paid in the United Kingdom Sc in a 
Dominion in respect of the profits of a 
business carried on by a co. in the Dominion, 
then for the purpose of computing the amount 
in respect of which relief from United King- 
dom income tax is granted by sect. 27 (1) of 
Finance Act, 1920 (c. 18), the amounts of tho 
assessable income in respect of these profits 
in the two countries must be ascertained Sc 
relief be granted on the whole or such part of 
the assessable income in the United Kingdom 
as is equal in amount to the assessable 
incomo in the Domihion without regard to 
difference of allowances or deductions for 
expenses made in the two countries in arriv- 
ing at the assessable income. Where a sum 
paid by the co. in respect of debenture 
interest is, under the law of tho Dominion, 
excluded from the assessable income, but the 
co. pays the income tax in respect of it as 
agent for tho debenture-holders, relief must 
be granted on the amount of tfie debenture 
interest so paid without regard to how the 
tax on that interest is ultimately borne.— 
Inland Revenue Combs, v . National 
Mortgage Sc Agency Co. of New Zealand, 
[1938] A. C. 524 ; [1938] 2 All K. li. 88 ; 107 
L. J. K. B. 393 ; 159 L. T. 418 ; 54 T. L. li. 
580 ; 82 Sol. Jo. 412 ; 22 Tax Cas. 223, H. L. 

557e. Royalty payable in Colony — Consequential 
exemption from colonial income tax.] — In 
1897 applt. co., whose registered office is in 
London & whose trade is canned on in 
Ashanti, entered into an agreement with the 
Governor of the Gold Coast Colony, whereby 
the co. enjoyed certain rights on conditions 
which included the payment to the Treasurer 
of the Gold Coast Colony of a yearly royalty 
of five per cent, of its gross receipts from 
certain metals, precious stones Sc oils. In 
1901, by an Order in Council, Ashanti was 
placed under the jurisdiction of the Governor 
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of the Gold Coast Colony, who was em- 
powered to legislate by Ordinance for Ashanti. 
By an Ordinance of 1903 a tax, admitted to 
be a “ Dominion income tax ” for the pur- 
poses of sect. 27 of Finance Act, 1920 (c. 18), 
was imposed in Ashanti on holders of con- 
cessions, a duty of five per cent, being charged 
on their annual profits therefrom. The 
Ordinance, which is now incorporated in the 
Laws of Ashanti, expressly exempted applt. 
co. from the tax. It was stated in evidence 
that this exemption was given because of the 
payment which the co. was already making 
under the agreement of 1897. The co. 
claimed relief in respect of the payment of 
Dominion income tax under sect. 27 of 
Finance Act, 1920 (c. 18), contending that 
the so-called royalty payable under the 1897 
agreement must be considered as being in the 
nature of a tax or duty, & that so much of it 
as was equivalent to duty assessed under the 
1903 Ordinance was a tax corresponding to 
United Kingdom income tax payable by the 
co. under the law in force in Ashanti : — Held : 
the royalty payable under the agreement of 
1897 was not a “Dominion income tax” 
within sect. 28 (8) (c) of Finance Act, 1920 
(c. 18), & the co. was accordingly not entitled 


to the relief claimed. — Ashanti Goldfields 
Corpn., Ltd. v . Merrifield (1934), 19 Tax 
Cas. 52. 

557f. Relief In respect of double super tax.] — 

Resp. was resident in both the United King- 
dom & the Irish Free State. For the year 
1923-24 he paid United Kingdom & Irish 
Free State income tax, & a claim for relief 
under Finance Act, 1920 (c. 18), s. 27, in 
respect of such double income tax was 
admitted. For the same year resp. had also 
suffered double super- tax, & he claimed relief 
in respect of such double super-tax : — Held : 
although the relief from income tax granted 
by sect. 27 could not be interpreted to include 
super- tax, the effect of the arrangements 
contained in the Relief in respect of Double 
Taxation (Irish Free State) Declaration, 
1923, was to allow relief from income tax, 
including super- tax, & resp. was entitled to 
the relief claimed. — McCalmont v. Inland 
Revenue Comrs., [1938] 3 All E. R. 174 ; 82 
Sol. Jo. 522, C. A. 

557g. Allowances & deductions granted in 
’ Dominion.] — Inland Revenue Comrs. v. 

National Mortgage & Agency Co., of 

‘ New Zealand, No. 557d, ante. 


Part VIII. — Miscellaneous 

Duties 


Provisions Applicable to the 
Generally. 


567. For existing paragraph & citation read 

. j — T arn v. Scanlan, Nielsen, 

Anderson & Co. v. Collins, Miller (W. H.) 
& Co. (London) v. Lethem, Same v. In- 
land Revenue Comrs., No. 168a, ante. 


567a. Literary agents — Royalties paid to non- 

resident authors.] — Curtis Brown, Ltd. v. 
Jarvis; Jarvis v. Curtis Brown, Ltd., 
No. 991, ante. 


PART VIII. SECT. 1, SUB-SECT. 1. 

k i. .] — In Oct. 1923, a trustee 

was assessed in respect of the income 
of an estate, which he was directed to 
recoive & accumulate until 1933, & 
then to distribute among persons not 
ascertainable until tho date fixed for 
distribution : — Held : the assessment 
being mado in 1923 for taxes payable 
in 1924, tho validity of the assessment 
should be determined by reference to 
the Aot in force at the date of tho 
assessment .— He McLeod & Windsor 
Corpn., [1925] 3 D. L. R. 89; 57 

O. L. It. 15.— CAN. 

k il. Payments to foreign com- 

pany for user of films — Company making 
yayments as trustee .] — Universal Film 
Manufacturing Co. (Australasia), 
Ltd. v. The State of New South 
Walks (1927), 40 C. L. It. 333.— AUS. 

k iii. Entire cemtrol of business 

by foreign firm.] — Ferguson v. Dono- 
van, [1929] I. R. 489.— 1R. 

k iv. .] — Testator left a liferent 

of £20,000 & of one-third of tho residue 
of his estate to each of his wife & 
daughter. & £20,000 & one-third of the 
residue to his son absolutely. The 
beneficiaries were all capaces & resident 
in this country. Testator held 
£40,000 5 per cent. War Stock, the 
interest on whion was payable without 
deduction of tax. The interest due 
on Juno 1, & paid to the trustees on 
that, date, amounting to £1,000, was 
treated by them as oapital, & estate 
duty was paid thereon. The trustees, 
having been assessed to income tax 
on the £i,000 of interest, contended 
that trustees acting for behoof of a 
British resident who was capax were 
not assessable to income tax. The 
Comrs. decided that the trustees were 


assessable as regarded the two-thirds 
of the interest eiTeiring to the portions 
destined to tho testator’s wife & 
daughter in life rent, but not as regarded 
the one -third payable by them to the 
son : — Held : the trustees were assess- 
able to tax on the whole interest, 
under Rule 1 of the Miscellaneous 
Rules applicable to Sched. D. — Reid’s 
Trustees v. Inland Revenue Comrs., 
[1929], S. C. 439 ; 14 Tax Cas. 512.— 
SCOT. 

k v. ** Income accumulating .’’] 

— Held : tho word “ accumulating ” 
used with tho word “ inooine ” iii 
sect. 11 (2) of Incomo War Tax Act, 
1917, & Amendments, is there used 
gerundiaUy, that is as a verbal noun 
rather than as a verb ; it is used Just 
to earmark it as the fund for unascer- 
tained persons or persons with con- 
tingent interest & which is taxable in 
the hands of the trustee. — McLeod v. 
Minister of National Revenue, 
[1932] Ex. C. R. 1.— CAN. 

k vl. .] — J„, resident in the 

United States, by deed executed in the 

} >rovince of Quebec, gave to reap., a co. 
ncorporated under the laws of Quebec 
Sc canning on business in Canada, in 
trust, os a donation inter vivos Sc 
irrevocable, certain Canadian securi- 
ties, to be held, together with all 
accumulations & additions thereto, 
upon trust for the benefit of J.'s 
surviving children until five years 
alter J.’s death, “ when the entire trust 
estate Is to be equally divided amongst 
bis surviving children, Sc in the event 
of any or all of his Said children pre- 
deceasing J. or being unable to take, 
the division shall be made to the 
survivor or survivors, and the issue of 
such predeceased child or children, as 
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representing their parent, per stirpes ” : 
— Held : the income was “ accumu- 
lating In trust for the benefit of un- 
ascertained persons, or of persons with 
contingent interests,” & taxable In 
rosp.’s hands. Such incomo accumu- 
lating In trust is distinctly a subject of 
taxation undor s. 3 (6), regardless of 
the residence. If ascertainable, of 

S robable beneficiaries, whose interest 
i contingent during the taxation 
period. — Minister of National 
Revenue v. Royal Trust Co., [1931] 
S. C. R. 485 ; 3 D. L. R. 474.— CAN. 

k vll. Wife — Gift of income to — 
Direction to maintain children — Whether 
liable as trustee. J — Tostator devised & 
bequeathed the whole of his property 
to nls wife in trust for his children — 
the wife during her life to receive the 
income thereof for the support & 
maintenance of herself & the children, 
& after her death the proceeds of tho 
sale of such property to be equally 
divided between the children ; — Held : 
tho wife was entitled to receive tho 
income of testator’s estate subject to 
no liability to account for its applica- 
tion, provided she discharged the duty 
of supporting & maintaining the 
children ; &, therefore, she was not 
a ” trustee ” within Income Tax Assess- 
ment Acts, 1922-1925, s. 4. — Manning 
v. Federal Comr. of Taxation (1928), 
40 C. L. R. 506 ; [1928] Argus L. R. 
105.— AUS. 

so. Whether liability confined to resi- 
dents.] — Income War Tax Aot, 1917, 
& amendments — now R. g. Can. 1927, 
c. 97 — imposed an income tax on 
residents in Canada, & it was provided 
by a retrospective amendment of 1920, 
that “ Income accumulating in trust 
for the benefit of unascertained persons, 



Vol. XXVIII. — Income Tax. Cases 568a — 569e. 


568a. .] — (1) Reap., a woman of 

American birth, married to an Englishman & 
residing in England, was appointed, under the 
will of her mother, an American citizen, 
trustee for her sister, whose domicil of 
origin was American & who suffered under 
an incapacity. The trust fund in the main 
consisted of stocks, shares & securities in 
America : — Held : resp., being in receipt & 
control of the income of the trust fund, as 
trustee, was liable to be assessed on the whole 
of that income & not merely on that part of 
it which was brought over to this country & 
applied for the benefit of her sister, although 
the income did not arise in this country or 
under an English trust. 

(2) In 1932 resp. left the S. division in 
which she had resided for some years, includ- 
ing the year 1926-27, & went to live else- 
where. In 1933 the Comrs. of the S. division 
made an assessment on her in respect of the 
year 1926-27: — Held: Comrs. of the S. 
division had jurisdiction to make the assess- 
ment. — Kelly v . Rogers. [1935] 2 K. B. 
446; 104 L. J. K. B. 616 ; 153 L. T. 428 ; 19 
Tax Cas. 692, C. A. 

669a. .] — Sir Currimbhoy Ebrahim 

Baronetcy Trust, Trustees v. Income 
Tax Comr., Bombay Presidency (1934), 78 
Sol. Jo. 206, P. C. 

569b. Liability of executor — Agreement by deceased 
to pay composition for penalties.] — Following 
upon an investigation, it was agreed between 
representatives of the Inland Revenue & of 
a taxpayer that, by reason of under-state- 
ments of liis income in his returns for tax 
purposes, he had underpaid income to>t Sr. 
super tax for past years to the extent of 
£10,134, of which only a small part was 
within date for assessment Sc was assessed. 
He had also rendered himself liable under the 
provisions of the Income Tax Acts to 
penalties amounting to approximately 
£10,113. He paid £4,193 on account & 
entered into an agreement in writing with the 
Comrs. of Inland Revenue to pay a further 
£10,000 in settlement. Before any part of 
that sum had been paid, however, he died & 
his exor., deft, co., after paying a sum in 
respect of the duties which were assessed, 
declined to pay the balance, contending, 
inter alia , that the Comrs. of Inland Revenue 
had no authority to enter into the agreement, 
& that it was only liable for such sums as 
were assessed. The opinion of the ct. was 
sought, on a special case stated by consent, to 
determine whether payment of the outstand- 
ing balance could be enforced from deft. co. 
as exor.: — Held: (1) the doctrine actio 

personalis moritur cum persona had no 
application to the case inasmuch as it was an 
action on a contract & not on a tort ; (2) there 


or persons with contingent Interests, 
shall be taxable in the hands of the 
trustee ... as if such inoome wore 
the income of an unmarried person.” 
Applt., a resident in Canada, was the 
sole surviving: trustee under the will 
of a Canadian, who died in 1914. By 
the will the balance of the Income of 
the estate, after certain dispositions, 
was to be divided into three equal 
parts, out of each of which the trustees 
were to apply so much as they thought 
advisable to the support, maintenance, 
Sc education of each of testator's three 
children until they attained respec- 
tively twenty-five years of age, or until 


was consideration for the agreement ; 

(3) sect. 140 (1) of 1918 Act, did not, in the 
circumstances of the case, operate in any way 
to prevent a claim for penalties being made ; 

(4) it was competent for the Comrs. of Inland 
Revenue to accept a sum in composition for 
penalties incurred under the Income Tax 
Acts even though proceedings had not been 
commenced for their recovery. — A.-G. v. 
Midland Bank Executor & Trustee Co., 
Ltd. (1934), 19 Tax Cas. 136. 

569c. Years preceding year of death — 

Untaxed Income of deceased not returned.] — 
A testator died during the year of assessment, 
leaving a widow, without having delivered a 
statement of his profits or gains chargeable 
to tax, & an assessment in respect thereof 
was accordingly made on his executrix, 
applt., under the provisions of rule 18 of the 
All Scheds. Rules to the Income Tax Act, 
1918 : — Held : (1) the income of testator’s 
wife “ arose or accrued ” to him within the 
meaning of the rule & must be included in the 
income to be so assessed, tin's being a question 
of assessment & collection Sc not of computa- 
tion ; (2) the executrix was assessable in 

respect of the profits Sc gains so arising or 
accruing to the testator before the year of 
assessment & not only of those arising or 
accruing to him during the year of assess- 
ment ; (3) the said profits which arose to 

testator de die in diem from the commence- 
ment of the year of assessment up to the 
time of his death in that year were apportion- 
able. — Palmer v. Cattermoi.e, 11937] 2 

K. B. 581 ; [1937] 2 All E. li. 607 ; 106 

L. J. K. B. 826 ; 157 L. T. 552 ; 53 T. L. R. 
677 ; 81 Sol. Jo. 552 ; 21 Tax Cas. 191. 

569d. Transfer of assets abroad by deceased — 

Retrospective operation of Finance Act, 1936, 
s. 18.] — Cottingham’s Exors. v. Inland 
Revenue Comrs., No. 5 7 Of, post. 

569e. Liability of receiver.] — A co. issued first 
debentures which provided that it charged 
with payment of the money thereby secured 
its undertaking Sc property, & that at any 
time after the principal money became pay- 
able the registered holder might with the 
concurrence of the holders of a majority in 
value of the debentures appoint a receiver of 
the property charged, who should have power 
to take possession of the property, to carry 
on or concur in carrying on the business of 
the co., to sell, & to make any arrangement 
or compromise. The co. afterwards issued 
second debentures containing provisions 
similar to those above mentioned & further 
expressly providing that a receiver appointed 
thereunder should be deemed to be Hie 
agent of the co., which should be solely 
responsible for his acts, defaults, Sc remunera- 
tion, & that these debentures were con- 


the period of distribution ; any portion 
of any child’s share not required for 
the above purpose was to be reinvested 
& form part of the residue be- 
queathed to thatohiid ; after the death 
or remarriage of testator’s wife, the 
residue of the estate was to be equally 
divided between such of the three 
children as should attain the above 
age, the share of any child who died 
before the period of distribution to be 
taken by his child or children : — 
Held : under sect. 11 (2) of the revised 
statute surplus Income accumulating 
under the above provision of the will 
was taxable in the hands of the appel- 
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lant irrespective of whether the children 
or any of them were resident in Canada ; 
but the whole surplus Income did not 
form an indivisible taxable integer, 
as there were three distinct trusts, the 
income under each of which should bo 
separately assessed. — Holden t>. 
Minister ok National Revenue, 
[1933] A. C. 626 ; 102 L. J. P. C. 115 ; 
149 L. T. 31 5, P. C. — CAN. 

8. Agent of non-resident — Validity of 
notice to make return .] — Income Tax 
Comr. Punjab v. Nawal Kjshore- 
Kharatai Lai. (1937), 81 Sol. Jo. 999. 
P. C.—IND. 
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stituted a floating security. The holders of 
the first debentures appointed a receiver, Sc 
the holders of the second debentures after- 
wards appointed the same person to be 
receiver on their behalf. The co., through 
the receiver, paid off the first debentures : — 
Held : even if there was no succession by 
the receiver to the business of the co., the 
receiver, whether under the first or the 
second debentures, was the person “ receiv- 
ing or entitled to the income ” of the co.’s 
property Sc business within the meaning of 
the Income Tax Act, 1918, Sched. D., Mis- 
cellaneous Rules, r. 1, during his receivership 
Sc was therefore assessable to income tax 
in respect of that income during such period ; 
further, there was no succession by the 
receiver to the business of the co, within the 
contemplation of Sched. D., Rules applicable 
to Cases I. and II., rr. 9, 11, or at all. — 
Inland Revenue Comes, v. Thompson, 
[1937] 1 K. B. 290 ; [1930] 2 All E. R. 051 ; 
105 L. J. K. B. 043 ; 155 L. T. 252 ; 80 Sol. 
Jo. 700 ; 20 Tax Cas. 422. 

569f. Liability of executor — Sum payable on 
termination of office — Termination by death — 
Finance Act, 1927 (c. 10), s. 45 (5), (6).] — 
Where under a service agreement there was 
. payable to the managing director of a co. 
in addition to a fixed salary & commission a 
sum of £10,000 to be paid to him or his 
■ ex ore. on the termination of his service for 
any cause whatsoever (other than wilful 
default in the performance of his duties), 
Sc the sum of £10,000 became payable by 
reason of his death, his exors. were assessable 
to income tax on the sum of £10,000 as part 
of the emoluments of his office under 
sect. 46 (5), (0) of Finance Act, 1927 (c. 10).— 
Allen v. Trehearne, [1938] 2 K. B. 464 ; 
[1938] 2 All E. R. 098 ; 107 L. J. K. B. 597 ; 
159 L. T. 270 ; 54 T. L. R. 820 ; 82 Sol. Jo. 
413 ; 22 Tax Cas. 15, C. A. 

570. Add. Annotation : — Refd. Neumann v. I. R. 
Comrs., [1934] A. C. 215. 

570a. After death of husband.] — Held : 

the first year after her husband’s death a 
widow in receipt of income from War Stock 
not taxed at source was liable to income tax 
under Case III. of Sched. D. computed on 
her income from the same source in the 
preceding year, notwithstanding that by 
proviso 1 to r. 10 of the Rules applicable to 
all Schedules that income was to be “ deemed 


the profits of her husband.” This proviso 
operated only to convert the wife's income 
into the husband’s income for the purpose of 
collecting tax. — L bitch v. Emmott, [1929] 
2 K. BT230 ; 98 L. J. K. B. 673 ; 141 L. T. 
311; 14 Tax Cas. 633, 0. A. 


Annotations : — Oonsd. Cowdray (Viscountess) v. I. R. Comrs. 
(1930), 15 Tax Oas. 255. XpM. Elmhirst v. I. R. Oomrs., 
(19371 2 All E. R. 349. Consd. Palmer v. Oattermole, 
[1937] 2 All E. R. 667. Refd. Browning t>. Duckworth, 
[1935] 1 K. B. 605. 


573a. Although not resident In England.] — 

A lady on her marriage in 1925 went with her 
husband to Egypt where he carried on busi- 
ness Sc their permanent home was there. 
Every year she passed four & a half to five 
Sc a half months in England in order to escape 
the hot season in Egypt, Sc her husband also 
passed from two to four months in England 
during her yearly visit there. She owned 
certain War Loan stock, Sc assessments to 
income tax in respect of the interest thereon 
were made upon her for the years 1925-20 to 
1929-30. She appealed against these assess- 
ments to the Comrs. on the ground that they 
had been made upon her in disregard of 

• proviso (1) to rule 10 of Income Tax Act, 

* 1918, General Rules. The appeal was 
argued on the footing that her husband was 
not resident in this country. The Comrs., 
without expressing any opinion as to the 
lady’s residence for the first two years, found 
that she was resident iti the United Kingdom 
from the year 1927-28 onwards, but decided 
that the assessments were wrongly made upon 
her. On appeal to the High Ct, by the 
inspector of taxes : — Held : notwithstanding 
the assumption that her husband was resident 
in Egypt & the finding that she herself was 
resident in this country, the lady was “ a 
married woman living with her husband ” 
within rule 10, proviso (1), Sc consequently 
the assessments upon her were wrong <fc 
should be discharged. — Browning v. Duck- 
worth, [1935] 1 K. B. 605 ; 104 L. J. K. B. 
259 ; 153 L. T. 278 ; 51 T. L. R. 179 ; 79 
Sol. Jo. 49 ; 19 Tax Cas. 149. 

573b. Husband not resident In United King- 

dom.] — -Applt., a partner in a firm of cotton 
brokers in Egypt, appealed against assess- 
ments made upon him by the Additional 
Comrs. of Income Tax in Liverpool in respect 
of War Loan, bank, Sc other interest received 
by his wife. The wife, who was ordinarily 
resident in the United Kingdom, had been 


PART VIII. SECT. 1, SUB-SECT. 2. 

670 1. Liability of married woman to 
be, charged — Married uxrman living in 
United Kingdom separate from husband 
— Income from property out of United 
Kingdom .] — The wife of a profeswor at 
Cairo University received annually 
a share of income from Canadian 
property, which was hold by a body of 
Scottish trustees. Until 1922 she 
lived with her husband in Cairo, Sc 
accompanied him to England on 
furlough for ‘three months every 
summer. During the furlough in 1922 
the etate of her health necessitated her 
removal to a nursing home, where she 
remainod throughout the hnanoial 
year 1923-24. The professor returned 
to Cairo at the end of his leave in 1922, 
visiting this oountry again the follow- 
ing summer. For the year 1 923-24 the 
trustees were assessed to inoome tax 
upon the wife’s share of Canadian 
income : — Held : the inoome was 
liable to be charged to inoome tax upon 


the wife, Sc was not to be deemed to 
be the husband’s profits. — Derby v. 
Inland Revenue. [1927] S. O. 714; 
13 Tax Oas. 30.— SCOT. 

671 1. Liability of husband to be 
charged — Whether married woman 
“ living with her husband.**] — Circum- 
stances in which : — Held : a wife was 
not “ living with her husband ” so as 
to make her profits assessable Sc oharge- 
able in the husband's name. — Donovan 
v. Crofts, [1926] I. R. 477.— 1R. 

571 II. Royalties paid to wife for 

right to publish novels. ] — Where a 
novelist wrote books in the Union but 
granted to her publishers in England 
the right of printing Sc publishing her 
novels in book form in Gt. Britain Sc 
elsewhere, they undertaking to pay her 
a percentage of the -published price of 
the novels as royalties : — Held : since 
her facilities were employed within the 
Union both in writing the novels Sc 
in dealing with her publishers, the 
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source of the inoome was in the 
Union & the royalties had rightly been 
inoluded in the taxable income of her 
husband. — Millin v. Inland Revenue 
Comr., [1928 J App. D. 207.— S. AF. 

671 ili. Income of wife — Haw 

assessed .] — Held : proviso (1) of rule 16 
of the General Rules applicable to all 
Scheds. of the Income Tax Act, 1918, 
applies not merely for purposes of 
oofieotion, but for all Income tax 
purposes. The income of a married 
woman living with her husband must 
be assessed, measured, or computed 
as one entity, as if she were sole Sc 
unmarried. The properly assessable 
income of the wife as an individual 
must be ascertained in accordance 
with the provisions of the Inoome Tax 
Acts before the husband can be finally 
assessed Sc charged ; the charge is 
upon the husband as a result of assess- 
ment of the Joint taxable inoome of 
husband Sc wife. — Mulvet v. Kjeran, 
[1938] I. R. 87.— IR. 
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held to be a married woman living with her 
husband, within the meaning of rule 16 of the 
General Rules of the Act of 1918, during the 
whole period of assessment. The husband 
was not resident in this country, he carried 
on no trade, profession, employment or voca- 
tion here, but he had paid short visits to 
the United Kingdom during each of the years 
for which assessments were made, So was at 
some time during each of those years at the 
offices of certain chartered accountants at 
309, India Buildings, Water Street, Liver- 
pool. The assessments appealed against 
were made upon him as at that address. For 
applt. it was contended that Miscellaneous 
r. 4 applied only to persons resident in the 
United Kingdom, So was exhaustive as to the 
place of assessment, & that the Income Tax 
Acts failed to provide any machinery for 
assessment in the particular circumstances 
of the case : — Held : 1918 Act, s. 102 (3), 
drew a clear distinction between a person 
who was “ in ” the parish So a person who 
“ resided ” in the parish ; when that sub- 
sect. was read in conjunction with rule 4 (5), 
of the Miscellaneous Rules it was clear that 
persons who were not resident in the United 
Kingdom were liable to assessment whenever 
they came into the country, So the appeal 
must be dismissed, with costs. — Duck- 
worth v. Lowe, [1937] 2 K. B. 560 ; [1937] 
2 All E. R. 418 ; 106 L. J. K. B. 477 ; 157 
L. T. 263 ; 53 T. L. R. 647 ; 81 Sol. Jo. 378 ; 
21 TaxOas. 145. 

573c. Three years’ average — Wife’s pre- 

nuptial income from foreign possessions.] — 

Applt. was assessed to income tax, So under 
the provisions of rule 16 of the All Scheds. 
Rules to the Income Tax Act, 1918, liis wife’s 
income was deemed to be his, & was included 
in his assessment. In computing the wife’s 
income her income in the year preceding the 
year of assessment acquired before she 
married applt. was included : — Held : there 
was nothing in rule 16 to make the com- 
putation of the income of a married woman 
different from that of a feme sole. The opera- 
tion of the proviso to rule 16, whereby that 
income was deemed to be that of her husband, 
was for the purposes only of assessment So 
charge to income tax. — Elmhirst v. Inland 
Revenue Comrs., [1937] 2 K. B. 551 ; [1937] 
2 All E. R.. 349 ; 106 L. J. K. B. 416 ; 157 
L. T. 119; 53 T. L. R. 566; 81 Sol. Jo. 437 ; 
21 Tax Cas. 381. 

573 d. Necessity for application for separate 

assessment.] — Additional assessments under 
Sched. A. for the years 1927-28 to 1932-33, 
inclusive, were made on applt. in Mar. 1 933, 
in respect of the annual value of the house 
in which he So his wife resided, which was 
owned by his wife, who was at all material 
times the rated occupier. No formal applica- 
tion for separate assessment under General 
Rule 17 had been made within the prescribed 


time limit for any of the years in question. 
On appeal, applt. contended (a) that the 
assessments had been made upon him in 
contravention of rule 1 of No. VII. of Sched. 
A. since he was not, So never had been, the 
occupier, ( b ) that, as the house was part of 
his wife’s separate estate, the assessments 
should have been made upon her, So (r) that, 
as the assessments had then only recently 
been made, formal applications for separate 
assessment could not have been made for 
any year within the prescribed time limit. 
The General Comrs. decided that, as applica- 
tions had not been made for separate assess- 
ment for any of the years in question within 
the prescribed time limit, the assessments had 
been correctly made on applt. : — Held : the 
General Comrs.’ decision was correct. — 
Shortt v. Y allop (1936), 20 Tax Cas. 298. 

575. Add. Annotation: — Retd. I. R. Comrs. v . 
Pakenham, I. R. Comrs. v. Longford (1927), 
96 L. J. K. B. 882. 

575a. Income payable to or for benefit of Infant- 
Income applicable In paying premiums on 
educational endowment policy.] — The father 
of a young girl conveyed a sum of stock to 
applts. as trustees, «fc directed them to take 
out an educational endowment policy for 
such sum as could be insured for an annual 
payment of £30 for his daughter, the endow- 
ment to begin on her attaining the age of 
fifteen, So to continue for four years. The 
income of the trust fund was dedicated to the 
payment of the annual premiums. The truster 
further directed applts. to utilise the educa- 
tional endowment payable under the policy So 
any other income available from the trust 
fund for the education So advancement of his 
daughter from the time when she became 
fifteen until her majority. If the daughter 
attained the age of twenty-one the capital 
of the trust fund was to be made over to her 
absolutely, but if she died before, the fund 
to revert to the truster or his representatives. 
The trust deed contained no gift of income 
to the daughter. While the daughter was 
still under fifteen applts., on her behalf, 
claimed repayment of income tax deducted 
at the source from a sum of £33, the annual 
income of the stock, on the ground that that 
income was the income of the daughter for 
income tax purposes, So that, as she had no 
other income of her own, she was within the 
limit of total exemption :—TIeld : the 
daughter had no present beneficial right to 
receive the income So the claim failed. — 
Dewar v. Inland Revenue Comrs., [1931] 
A.C.566; 100 L. J. P. C. 169 ; 145L.T. 395; 
47 T. L. R. 427 ; sub nom . Inland Revenue 
Comrs. v. Dewar, 16 Tax Cas. 84, H. L. 

575b. Under revocable disposition — Annuity 

payable “ for some period less than the life of 
the child ” — What amounts to.] — A father 
covenanted, by deed made in 1930, to pay 


its parents' approval, that child should 
forfeit the provisions in its favour. 
While the truster’s children were still 
In minority & unmarried, claims were 
made on their behalf for repayment of 
income tax upon the trust Income 
falling to them : — Held : on a sound 
construction of Finance Act, 1922 
(c. 17). s. 20 (1) (c), fie its provisos, the 
trust Income was applicable for the 
benefit of the truster’s children for a 
period less than their lives, in respect 


575b i. Income payable to or for 
benefit of infant — Under revocable dis- 
position — Annuity payable u for some 
period less than the life of the child ** — 
What amounts to .] — The father of two 
minor children, by an inter vivos deed 
of trust, directed his trustees to apply 
the free animal inoome from certain 
trust funds for the benefit of his 
children until the youngest should 
attain majority. On that event, the 
estate was to be paid over to the 


children then surviving, unless the 
trustees deemed it inadvisable to do 
so or the truster disapproved, in which 
case the trustees were to continue the 
payment of income. On the truster's 
death the estate was to be paid over to 
the children then surviving, unless the 
truster’s wife, If then alive, should 
desire a further postponement of the 
period of division. A clause in the 
deed also declared that, in the event of 
a child marrying a non -Jew without 
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during the joint lives of himself & his son 
an annual sum to trustees upon trust for 
his son, an infant, & empowered the trustees 
to apply the annuity for the son’s main- 
tenance, education & benefit, to accumulate 
any sum not so applied, & to resort at any 
time to the accumulations & apply them as 
if they were current income. The father by 
the deed reserved to himself a power of 
revocation exercisable with the consent of 
one of five named persons, which power he 
had not yet exercised. It was admitted that 
the limitation for the joint lives was the 
same for the purposes of Finance Act, 1922 
(c. 17), s. 20, as if the limitation had been 
for the benefit of the beneficiary for life : — 
Held : sums so paid were, within sect. 20 (1), 
income of the son payable during his life- 
time, & not for a less period, notwithstanding 
the power of revocation. That power did 
not limit the interest for a less period than 
the life of the child, as the limitation was in 
fact for the life of the child, subject to a 
power enabling that limitation to be set 
aside, bi^t that did not prevent the limitation 
whilst it lasted from being for the life of the 
child, <fc that view was confirmed by the 
contrast between the provisions of sub- 
sect. 1 ( c ) & sub-sect. 1 (a) of sect. 20. Con- 
sequently the trustees were entitled on his 
behalf to relief from & repayment of income 
tax paid by his father in resp 'ct of instal- 
ments of the annuity. — Wiggins v, Wat- 
son’s Trustees, [1934] A. C. 204 ; 102 

L. J. K. B. 464 ; 49 T. L. R. 320 ; 77 Sol. Jo. 
157, H. L. ; sub nom. Watson’s Trustees v. 
Wiggins, 148 L. T. 482 ; 17 Tax Oas. 728, 
H. L. 

Annotation : — Reid. I. R. Comrs. v. Nettlefold, Nettlefold 
©. I. It. Comrs. (1933), 18 Tax Cas. 235. 

575c. “ By virtue or in consequence of any 

disposition made directly or Indirectly ” — 
Mutual trust deeds by brothers In favour of 
nephews.] — Inland Revenue Comrs. v . 
Clarkson- Webb, No. 091c, post . 

576d. Finance Act, 1936, s. 21— What 

amounts to “ irrevocable settlement.”] — By 
Finance Act, 1930, s. 21 (1) income paid under 
a settlement to or for the benefit of a child of 
the settlor in any year of assessment, is to 
be treated for all the purposes of the Income 
Tax Acts as the income or the settlor for that 


year. By sub-Bect. (10), the sect, is to apply 
to every settlement except one made before 
Apr. 22, 1936, “ which immediately before 
that date was irrevocable ” ; & sub-sect. (8) 
for the purposes of the sect, a settlement is 
not deemed to be irrevocable if it provides 
( inter alia) for the payment to the settlor of 
any income or assets “ in any circumstances 
whatsoever during the life of any child of 
the settlor to or for the benefit of whom any 
income or assets . . . may be payable ” by 
virtue of the settlement. 

By a settlement executed on June 20, 1932, 
the settlor conveyed certain settled land to 
trustees on trust to pay the net income 
thereof unto or for the maintenance or benefit 
of himself, his wife, or his children in such 
maimer as the trustees in their absolute 
discretion should think fit. There was no 
power of revocation in the deed. In the 
year 1930-37 the trustees paid certain sums 
for the benefit of the settlor’s infant children 
& the balance to the settlor : — Held : (1) in 
considering whether a settlement was “ irre- 
vocable ” for this purpose, sub-sect. (10) 
'must be read in conjunction with sub- 
* sect. (8) ; (2) in the above-mentioned settle- 
ment provision was made for “ payment to 
the settlor during the life of a child of the 
settlor,” although such payment was at the 
discretion of the trustees. The settlement 
was therefore not irrevocable, & was caught 
by Finance Act, 1930, s. 21, so that sums 
paid to the settlor’s children during the 
financial year Apr. 5, 1930, to Apr. 5, 1937, 
must be treated as his income for purposes 
of sur-tax. — Inland Revenue Comrs. v. 
Delamere (Lord), [1939] 2 K. B. 007 ; 
[1939] 3 All E. R. 380 ; 108 L. J. K. B. 797 ; 
101 L. T. 273 ; 55 T. L. R. 872 ; 83 Sol. 
Jo. 659. 

575e. Disposition by allotment of shares 

in company.] — One thousand £1 shares, all 
the shares of a co. which took over resp.’s 
business, were held by resp. & his wife. 
On Mar. 18, 1937, the capital was increased 
to £6,000 by the creation of twenty-five 
redeemable preference shares of £200 each. 
These shares conferred (a) the right to a fixed 
non-cumulative preferential dividend at the 
rate of 10 per cent, on the nominal amount 
of the capital for the time being issued ; 


that their enjoyment of the inoome was 
restricted to the period before the 
youngest child attained majority & 
depended upon their not incurring 
forfeiture by contracting an un- 
approved marriage, & also that their 
right to the oapital was not absolute, 
hut only oontmgent ; &, accordingly, 
the trust income fell to be treated as 
inoome of the truster, & claim for 
repayment of tax disallowed. — Levttt 
v. Inland Revenue, [1932 J S. C. 629 ; 
17 Tax Oas. 719.— SOOT. 

675b 11. — .1— By a deed of 

trust, dated Jan.‘ 14, 1935, a parent 
bound himself to pay a sum monthly 
to trustees (who were his wife & one of 
his daughters) for behalf of his 
daughters. The deed contained a 
declaration that the obligation was 
irrevocable at the instance of the 
grantor, but it provided that the 
trustees might in their discretion 
terminate the obligation at any time 
without the consent of the grantor or 
of his daughters. A minor daughter 
having claimed repayment of inoome 
tax, in respect of allowances under the 


Income Tax Acts, upon the sums paid 
to the trustees for her benefit, on the 
ground that these sums were her 
income : — Held : the sums in question 
fell to be treated as income of the 
parent, in terms of sect. 21 (1) of 
Finance Act, 1936, in respect that the 
deed was not irrevocable at common 
law before Apr. 22, 1936, In view of the 
power of termination given to the 
trustees ; & on the further ground, 
per the Lord President, that the deed 
was not irrevocable in respect that the 
statutory definition of irrevocability 
contained in sect. 21 (8) applied to it. — 
Inland Revenue v . Warden, [1939] 
S. O. 47.— SCOT. 

•d. Transfer to wife in fulfilment of 
marriage contract whether transfer to 
evade taxation .] — By his marriage con- 
tract entered into on Mar. 28, 1913, 
wherein separation as to property was 
stipulated, M., resident in Montreal, 
P.Q., made to his future wife a dona- 
tion inter vipoe of the sum of 120,000. 
By a deed made on Mar. 23, 1925, 
the said M. in fulfilment of the 
conditions of his marriage con- 


tract with respect to the said dona- 
tion, transferred & conveyed to his 
wife certain shares of the capital stock 
of various corpns., the wife accepting 
such shares in full payment of the sum 
of $20,000. Tho returns of income he 
made for the years 1925 to 1931 
inclusive omitted the income derived 
from theso shares. He died on Apr. 9, 
1932. On Apr. 11, 1933, the Comr. 
of Income Tax sent notioes of assess- 
ment to one of the oxors. of tne will 
of the said M., assessing tho dividends 
paid on such shares between Mar. 23, 
1925, & Deo. 31, 1931:— Held: the 
conveyance made by M. to his wife was 
not a transfer to evade taxation : it 
was made in fulfilment of his marriage 
contract & from the date of transfer he 
had no further interest In the shares 
transferred to his wife & was no longer 
liable to taxation on the inoome 
derived therefrom. — Molson & Na- 
tional Trust Co., Ltd. v. Minister 
of National Revenue, [1937] Ex. 
C. R. 55 ; 3 D. L. R. 788 ; affd. t 

[1938] 2 D. L. R. 481 ; [1938] S. C. R. 
213.— CAN. 
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(6) the right to participate with the existing 
ordinary share capital in all amounts at 
present available for dividend & subsequently 
made available in the proportion which the 
nominal amounts of the respective classes 
of shares for the time being issued bore to 
one another at the date of the declaring of 
any dividend ; (c) the right on a poll to have 
one vote for each fully-paid share in the 
event only of the fixed preferential dividend’s 
being more than three years in arrear, but 
not otherwise ; & (d) the right in a winding- 
up to the return of the capital paid up or 
credited as such, together with all arrears of 
dividends before any return of capital should 
be made on any other shares, but without 
the right to share in any surplus assets. It 
was also provided that all or any of those 
rights might at all times be added to, reduced, 
abrogated or otherwise modified or varied 
with the consent of the co. in general meeting, 
& that the co. should at all times have the 
right to create any further capital ranking 
in priority to this preference capital as regards 
both capital & dividend. 

On the same day all these shares were 
allotted to five relatives of resp., two of them 
being his children, minors, who were allotted 
one share each on payment of £10 per share, 
the balance of £190 being uncalled capital. 
On Mar. 31, 1937, the co. declared a dividend 
of £10 per share free of tax & by the same 
resolution made a call of £40 per share. 
Resp. on behalf of each of his children claimed 
£12 9s. 2d. repayment of income tax in respect 
of each dividend : — Held : on those facts, 
this was not a bond fide commercial (ram- 
action. The resolution of Mar. 18, 1937. & 
the allotment of a share to each minor con 
stituted a “ disposition ” or an “ arrange- 
ment ” in the nature of a “ disposition ” & so 
a “ settlement ” within Finance Act, 1930, 
s. 21 (9) (b) & resp. was a “ settlor ” in 
relation to the settlement within the moan- 
ing of sub-sect. (9) (c), as he had provided 
funds indirectly for the purposes of the settle- 
ment through the interposition of the co. 
Such a transaction did not cease to be such a 
“ settlement ” because some slight considera- 
tion had been paid for the shares. The two 


dividends must bo treated as the income of 
resp. for the purposes of the Income Tax 
Acts & the claims for repayment disallowed. — 
Copeman v. Coleman, [1939] 2 K. B. 484 ; 

L 1939] 3 All E. R. 224 ; 108 L. .T. K. B. 813 ; 
83 Sol. Jo. 623. 

576a. Person receiving Income under revocable 
disposition — For period which cannot exceed 
six years — Meaning of “ years.”] — Iiesps. 
were a body established for charitable pur- 
poses only, & a subscriber covenanted by a 
deed made in 1927 to pay to them annually 
for seven years a sum which would leave to 
them the sum of £8 after deduction of income 
tax. The period between the date when the 
obligation to make the first payment arose 
& the date when the last payment would 
fall due was less than six years. Iiesps. 
claimed repayment of income tax : — Held : 
as the duration of the payments did not 
exceed six years the income was to be 
deemed the income of the subscriber, & the 
resps. were not entitled under 1918 Act, 
s. 37 (1), to repayment of the tax. — Inland 
Revenue Comrs. v. St. Luke Hostel 
Trustees, Registered (1930), 144 L. T. 50; 
46 T. L. R. 580 ; 15 Tax Cas. 682, 0. A. 

576b. On Mar. 2, 1934, 0. B. H., 

Ltd., was incorporated, resp., taking 199 of 
the 200 £1 shares, which wore issued at a 
premium of £84 5.s*. Orf. On the same day 
M. G. G., Ltd., was incorporated, C. B. 11., 
Ltd., taking 98 of the L00 £1 shares, which 
wore issued at a premium of £191. The 
remaining shares in both cos. were taken by 
nominees of resp. On Mar. 5, 1934, resp. 
entered into a deed of covenant with M. G. G., 
Ltd., covenanting to pay M. G. G., Ltd., 
£3,000 a year for seven years in consideration 
of a x>ayment of £19,100, which was paid to 
resp. On Mar. 19, 1934, C. B. H., Ltd., 
went into voluntary liquidation. Resp. duly 
paid £3,000 to M. G. G., Ltd., which declared 
a dividend of £3,019 10s. 0 d, t on its shares to 
<J. B. II., Ltd. The liquidator of O. B. H., 
Ltd., thereupon paid out this £3,019 10i#. 0 d. 
to resp. Resp. claimed to deduct from his 
total income for sur fax purposes £4,000, the 
gross equivalent of the annual amount pay- 


PART VIII. SECT. 1, SUB-SECT. 4. 

676a 1. Person receiving income under 
revocable disposition — Meaning of 
44 otherwise howsoever.*’} — In Finance 
Act, 1922 (c. 17), s. 20 (1) (a), the words 
“ otherwise howsoever '* in the clause 
44 by means of the exercise of any 
power of appointment, power of 
revocation or otherwise howsoever *’ 
are wide enough to cover any & every 
lawful means. Sc are not limited to 
means ejusdem generis with powers of 
appointment Sc powers of revocation. — 
Hughes v. Smyth [19331 1. R. 253. — IR. 

•f. Agreement to operate telegraph 
system — Undertalcing by operating com- 
pany to pay owning company's income tax 
on annual payments under agreement . ) — 
Held : such undertaking could not be 

S leaded by the owning co. in answer 
y the Crown's claim for income tax. — 
R. v. Montreal Telegraph Co. Sc 
Great North Western Telegraph 
Co. OP Canada, [1925] Exoh. C. It. 
79. — CAN. 

sh. Meaning of person .] — A co. in 
liquidation is not taxable as a 
44 person " within Income Tax Act, 
1932. The word 44 person ” in said 
Act applies to a natural person, unless 


the context requires otherwise . — lie 
Saskatchewan Co-operative Ele- 
vator Co., Ltd., [1933J 3 W. W. R. 
609.— CAN. 

sk. Personal corporation — Effect of 
death of principal shareholder.) — -Applt. 
co., capitalised at 10,000 shares, was 
incorporated in the Province of 
Ontario for the purpose of holding for 
Sc on behalf or one, James Harris, 
resident in Ontario, his bonds & 
securities in oorpns. located outside of 
Ontario, he holding 9,995 shares in 
applt. co., the balance iKdng held by 
the incorporators. James Harris died 
Jan. 1, 1929, & by his will, after pro- 
viding for certain specific legacies, 
bequeathed the residue of bis estate 
to the exors. named therein upon 
certain trusts, to pay income there- 
from to his wife Sc children Sc dis- 
tribute the corpus to his children on 
certain conditions. After the death of 
James Harris, as well as in his lifetime, 
applt. bad no assets other than the 
securities assigned to it by him Sc the 
dividends from these securities con- 
stitute the only income applt. receives ; 
this income is immediately turned over 
to the estate which pays all expenses. 
Applt. co. is controlled by the exors. 
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& trustees namod in the will of James 
Harris. Applt. from the date of 
incorporation & for five years after the 
death of James Harris, was assessed 
as a personal corpn. lor income tax. 
in 1935 applt. was aHHcssod as an 
ordinary corpn., the assessment being 
confirmed by the Minister of National 
Revenue, from which decision applt. 
appealed : — Held : applt. co. continued 
to be a personal corpn. for income tax 
purposes after the death of James 
Harris. — Pout Credit Rkaltv, Ltd. 
v. Minister ok National Revenue, 
U937J Ex. G. R. 88 ; 4 D. L. R. 17.— 

sm. .1 — The word “family” 

in sect. 2 (a) of Income Tax Act, 1932, 
which defines “ personal corpn.” is to 
be interpreted fn its primary sense, 
i.e., the collective body of persons living 
in one house & under one head or 
management. Sc, therefore, as not 
including applt. 's son, a married man 
who lived with his wife & children in 
his own house separate from that of 
applt. & who was not dependent on 
applt. for support . — He Ramsey, (1939 1 
1 W. W. R. 725 ; 9 F. L. J. (Cun.) 3. 
CAN. 
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able under the deed of covenant. The 
Special Comrs. held that the legal effect of 
the transactions was to diminish resp.’s 
statutory income. Applts. contended that 
the transaction was colourable <fc that resp. 
was not under any necessity to bear an annual 
sum by wav of annuity or otherwise Sc had not 
in fact paid away £3,000 as claimed by him : — 
Held : resp. was entitled to deduct £4,000 
from his total income for sur tax purposes, the 
Special Comrs. having found as a fact that 
the transaction was not a sham. — Inland 
Revenue Combs, v. Morgan-Grbnville- 
Gavin, [1936] 1 All E. R. 895 ; 80 Sol. Jo. 
573 ; 20 Tax Cas. 529. 

Annotation : — Oonsd. I. B. Comrs. v. Marbob, Ltd., [1939] 

3 All E. R. 309. 

576c. Meaning of “ any income.*'] — 

On Nov. 29, 1926, D. wrote to the directors 
of a co. publishing a work called “ The 
Complete Peerage ” that, with reference to 
his offer to provide £33,000 to enable them to 
complete the work, he had already provided 
£5,000 by means of a guarantee, & he thereby 
recorded his undertaking to provide the 
remaining £28,000 by quarterly instalments 
of £1,400. This letter was under seal. In 
1930, he entered into a fresh deed to pay the 
balance of the £28,000 then unpaid over a 
eriod of seven years in annual amounts 
ecreasing in value from £5,600 to £700, 
such sums to be the net amount after 
deduction of tax. The question was whether 
these payments were within the words “ any 
income in the Finance Act, 1922, 
s. 20 (1) (6) : — Held : the payments were of a 
capital nature, & could not, therefore, be 
deducted for the purpose of ascertaining 
D.’s income for the purpose of income tax 
or sur-tax. — Inland Revenue Combs, v. 
Mallaby-Deeley (Sib H.), Mallaby- 
Deeley (Sib H.) v. Inland Revenue 
Combs., [1938 ) 4 Ail E. R. 818 ; 55 T. L. R. 
293 ; 82 Sol. Jo. 1049, C. A. 

B76d. Income from foreign trust.] — Applt., by 

deed executed in 1922, assigned certain pro- 
perty to an American trustee upon trust 
(inter alia) to pay the net income to herself 
Sc her husband in equal shares during their 
joint lives. The deed contained a power of 
revocation & modification Sc applt., acting 
under this power, modified the provisions of 
the deed from time to time directing the 
trustee ( inter alia ) to make payment of 
irrevocable annuities to her children Sc other 
ersons. In 1924, applt. relinquished, until 
an. 1, 1929, the power to revoke or recall 
to herself the trust estate or to modify the 
terms of the trust deed relating to her hus- 
band’s interest except with the husband’s 
consent. In 1929, applt., with the written 
consent of the beneficiaries, revoked the 
trust & by a separate deed, dated Apr. 25, 
1929, transferred the trust estate to an 
American trust co., declaring trusts which 
provided for the payment of annuities to 
each of three persons named in the deed, as 
a charge on the whole fund, Sc for the pay- 
ment to applt. Sc her husband of the annual 
sum of £6,000 each. This deed contained 
a power of revocation Sc modification which, 
to the extent that its exercise might infringe 
the rights of the three named annuitants 
was exercisable only with their written con- 
sent, but it was declared that revocations 

1 (U 


which should leave assets in the trust suffi- 
cient, in the judgment of the trustee, amply 
to assure payment of the annuities should 
not be deemed to infringe such rights. It 
was agreed that, subject to the determination 
of the auestion raised on the appeal, applt. 
was liable to income tax, under r. 2 of 
Case V. of Sched. D., only on remittances of 
income from the settlements to Great Britain, 
the law applicable to the trust being similar 
to the law of the State of New York in the 
case of Garland v. Archer-Shee. The Crown 
contended that by the exercise of the power 
of revocation contained in the trust deeds, 
applt. could, without the consent of any 
other person, except her husband, obtain 
for herself the beneficial enjoyment of the 
whole income arising from the assets com- 
prising the trust funds (exoept the sums 
required to meet the irrevocable annuities) ; 
that that income must, therefore, under 
Finance Act, 1922 (c. 17), s. 20 (1) (a), be 
deemed to be income of applt., Sc that applt. 
was assessable to income tax in respect of 
the whole income arising from the stocks, 
• shares Sc securities comprising the trust 
. funds, less the amount of the irrevocable 
annuities. The Special Comrs., on appeal, 
upheld the Crown’s contentions : — Held : 
(1) sect. 20 (1) (a) did not operate to bring 
within the charge to income tax any income 
not within the ambit of the Income Tax 
Acts ; (2) having regard to the whole of 

the documents the consent of the trustee 
certainly, Sc possibly of the annuitants, was 
necessary before applt. could obtain for her- 
self the beneficial enjoyment of the income 
of the trust estate by means of revocation. — 
Ormonde v. Brown (1932), 17 Tax Cas. 333. 

Annotations :~A* to (1) Consd. Astor v. Perry, [1935] A. O. 
398 ; Duncan’s Executors v. Adamson, [1935] A. O. 898. 

576e. .] — A beneficiary, a British national 

resident in this country, being absolutely 
entitled to certain foreign stocks Sc shares, 
transferred them by a deed of settlement to 
foreign trustees resident in a foreign country 
upon trust to collect the income Sc after pay 
ing taxes Sc other expenses to pay the balance 
of the income for the benefit of the bene- 
ficiary for life. By a clause in the settlement 
power was reserved to the beneficiary at any 
time during his life by deed to revoke the 
settlement or to change or modify it as he 
might think fit. It was agreed for the pur- 
poses of the case : (a) that the settlement was 
to be governed by the law of the foreign 
country ; (6) that on a proper construction . 
of the settlement under that law the bene- 
ficiary had no proprietary interest, legal or 
equitable, in either the corpus of the trust or 
the dividends or interest received by the 
trustees, that the whole legal Sc equitable 
proprietary interest therein was vested in the 
trustees, Sc that the sole right of the bene- 
ficiary was a right in equity to enforce per- 
formance of the trust by the trustees ; 
(e) that by the foreign law the power of 
revocation reserved by the settlement was 
valid, but that until it was exercised it had 
no effect on the nature of the lights of the 
trustees Sc beneficiary respectively : — Held : 
as from the date of the settlement the bene- 
ficiary was assessable to income tax under 
Sched. D., Case V., rule 2, on the amount 
received in the United Kingdom, Sc not 
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under rule 1 of that Case, for the whole income 
of the trust fund was not to be deemed to be 
his income under Finance Act, 1922 (c. 17), 
s. 20 (1) (a ). — Astor v . Perry, Duncan v. 
Adamson, [1935] A. C. 398 ; 104 L. J. K. B. 
423 ; 153 L. T. 1 ; 51 T. L. R. 325 ; 79 Sol. 
Jo. 231 ; sub nom . Adamson t>. Duncan’s 
Exors., 19 Tax Cas. 255, H. L. 

Annotation /—Reid. Carter «. Sharon, [1930] 1 All E. R. 720. 

576f. Person transferring assets abroad — Avoidance 
of tax — Burden of proof of intention.]— 
Deceased, a Canadian by birth & domicil, 
had been for some years before his death 
resident in the United Kingdom Sc became, 
except in occasional lucid intervals, incapable 
of managing his own affairs. In 1933, with a 
view to ^protecting his property against 
dissipation by himself, deceased had a draft 
settlement prepared under which he would be 
unable to deal with his assets. No question 
of taxation was considered or discussed at 
that time, but, after the final draft settle- 
ment had been prepared, it was suggested 
that tax could be avoided by deceased’s 
transferring his assets to a foreign country. 
Accordingly, the assets of deceased consist- 
ing of shares in an English co. were sold in 
Sept. 1934, to a Canadian co. (expressly 
formed for the purpose) in return for shares 
& non-interest-bearing debentures in the 
Canadian co., the debentures being redeem- 
able to the extent of $100,000 in any one 
year of deceased.’s lifetime at a premium 
of 12£ per cent. By two settlements of 
Feb. 1934, deceased had covenanted to 
transfer these shares Sc debentures, when 
allotted, to trustees upon the trusts therein 
declared. This was done. Deceased died in 
Jan. 1930. Finance Act, 1930, having been 
passed subsequently, deceased’s exors. were 
assessed to sur-tax on the estimated amount 
of deceased’s income for 1935-30, taking 
into account the provisions of sect. 18 of the 
Act of 1930. The Comrs. & Lawrence, J. 
dismissed appeals from those assessments : — 
Held : (1) on the true construction of 

sect. 18 (1) of the Act of 1930, it was neces- 
sary for the taxpayer, in order to escape lia- 
bility to surtax, to show that both the trans- 
fer & any associated operations were effected 
mainly for some purpose other than the 
purpose of avoiding liability to taxation ; Sc 


(2) as Sched. II., para. 4, of the Act of 1936 
incorporated all the provisions of the Income 
Tax Acts aB to assessments, Sc sect. 18 (7) of 
the Act of 1936 made the sect, apply to the 
year 1936-36 in regard to sur-tax, the exors. 
of deceased were rightly assessed under the 
All Scheds. Rules, r. 18, to Income Tax Act, 
1918. — COTTINGHAM’S EXECUTORS V . INLAND 
Revenue Comrs., [1939] 1 K. B. 260 ; [1938] 
4 All E. R. 603, n. ; 108 L. J. K. B. 223 ; 100 
L. T. 7 ; 83 Sol. Jo. 14, C. A. 

577. Add. Annotations : — Reid. Whitney v. I. R* 
Comrs., [1926] A. 0. 37 ; Re Hulton, Hulton 
v. Midland Bank Exor. & Trustee, Ltd. (1930), 
99 L. J. Ch. 310 ; Luipaard’s Vlei Estate & 
Gold Mining Co. i>. I. R. Comrs., [1930] 1 

K. B. 593 ; Re Reckitt, Reckitt v. Reckitt, 
[1932] 2 Ch. 144 ; McCalmont v. I. R. Comrs., 
[1937] 3 All E. R. 51. 

680. Add. Annotations : — As to (3) Apld. R. i>. St. 
Marylebone Income Tax Comrs., Ex p. 
Schlesinger (1928), 13 Tax Cas. 740. Reid. 

L. & N. E. Ry. v. Easington Union Assmt. 
Com. & Easington-with-Thorpe Parish 
Council (1925), 95 L. J. K. B. 255. 

585a. Sum claimed already allowed as deduction.] — 

Applt. co. habitually financed its purchase 
by loans from its bankers repayable on 
demand ; the loans were for no specified 
period x but were paid off with interest when 
the co. received payment for the goods, 
usually within three months. The interest 
was paid without deduction of income tax, 
& was debited in the co.’s profit & loss account 
as a business expense. It had been allowed 
as such in computing the profits on which 
the co. was assessed under Case I. of Sched. D. 
for the four years ended Apr, 6, 1925. The 
co. claimed repayment of tax under 1918 
Act, s. 30, for these four years on the interest 
paid to the bank, contending that it should 
not have been allowed as a deduction in 
computing profits, that this error could be 
corrected by additional assessments, Sc that 
the interest must be treated as having been 
paid out of profits or gains brought into 
charge to tax. The Comrs. of Inland Revenue 
refused the claim, & on appeal the Special 
Comrs. upheld this decision : — Held ; as in 
fact the interest had been deducted in arriving 
at the assessable profits, it had not been paid 


PART V11L SECT. 3. 

B81 1. Time for making claim — 
Whether claim out of time — Relief in 
respect of United Kingdom income tax.] 
— The provision in sect. 51 of the 
Bechu&nal&nd Protectorate Income 
Tax Proclamation, 1822, that no refund 
of an amount paid in excess of the 
amount chargeable under the Proclama- 
tion may be authorised unless the claim 
therefor is made within two years after 
the date when the payment was made, 
does not apply to a claim by an aaseeeee 
to recover relief to which he is entitled 
under sect. 17 (2) of the Proclamation 
in respect of income tax payable in the 
United Kingdom, because under sect. 
17 (1), income is to be assessed without 
any deduction for income tax there 
payable. Further, the language of 
sect. 51, in providing that the collector 
“may" authorise a refund, is in- 
appropriate in the case of an aaeeseee 
claiming under sect 17 (2), a legal right 
which the collector has no discretion 
to refuse. — -Rhodesia Railways, Ltd. 
v . Bechuan aland Protectorate, 
Resident Gomel. & Treasurer* [18331 
A. G. 302 5 103I*. J. P. 062; 142 
L. T. 1, P. C.—BECHUAH ALAND. 


sh. Death before dividends & interest 
payable — Apportionment Act inapplic- 
able to claim for repayment.] — A tax- 
payer, whose total income was such as to 
entitle her to repayment of all income 
tax deducted from it, died before 
certain of the dividends & interest 
upon her investments fell due. Her 
exors. afterwards received payment of 
these dividends to interest under 
deduction of tax, &. founding on the 
terms of the Apportionment Act, 1870 
(o. 35), s. 2, claimed repayment of tax 
proportionate to the period of her 
survivanoe : — Held: the Apportion- 
ment Act had no application to the 
question in dispute, &, as the dividends 
& interest payable after the taxpayer's 
death never formed part of her income, 
her exors. were not entitled to repay- 
ment of any portion of the Income 
tax deducted therefrom. — Inland 
Revenue Comrs. v. Henderson’s 
Exors., [19313 8. C. 681 ; 10 Tax Oas. 
282.— SCOT. 

■j. Claim in respect of tax on rents 
paid to heir-at-law in heritage.] — 
Testator, by his will, directed that his 
wife should receive the free annual 
income of his residuary estate for her 
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life Sc that on her death his trustees 
should convert the residue into cash 
Sc distribute it among six named bene- 
ficiaries. Testator died, domiciled in 
Scotland, in 1903. The widow claimed 
her legal rights under Scottish law. 
She was accordingly paid a capital sum 
out of testator’s movable estate & 
continued, up to the time of this case, 
to receive from the trustees one-third 
of the rents derived from the heritage. 
The remaining two-thirds of the rents 
were accumulated by the trustees for a 
period of twenty-one years when 
further accumulation becamo unlawful. 
Thereafter, in accordance with settled 
Scottish law, the two-thirds rents were 
paid by the trustees to the heir-at-law 
in heritage for the time being of 
testator. The curator bonis to the 
heir-at-law in heritage, a minor, 
claimed repayment of the Income tax 
charged in respect of the amounts paid 
to him as curator, contending that 
those amounts represented income of 
the minor in his bands : — Held : the 
payment* made to or for behoof of the 
minor were payments of income. — 
Duncan v. Inland Revenue Comrs. 
(1932), 17 Tax Cas. 1.— SOOT. 
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out of profife brought into charge to tax, 
& that it was not open to the co. to claim 
revision of the assessment. — Muller & Co. 
London, Ltd. v. Inland Revenue Combs. 
(1028), 14 Tax Oaa. 116. 

585b. Error in return — Finance Act, 1923 (c. 14), 
s. 24 — Return In accordance with prevailing 
practice.] — Applt. co.. which held a number of 
railway wagons on hire purchase agreements, 
was assessed to income tax, Sched. D., for 
the years 1923-24 to 1928-29 inclusive, in 
certain sums returned for the purposes of 
assessment. In arriving thereat the deduc- 
tion allowed in respect of the hire element 
(as distinct from the capital element) in the 
payments made under the hire purchase 
agreements was calculated on what is known 
as the “ average ” or “ even spread ” basis. 
As from 1929-30 an increased deduction 
computed by an alternative method, known 
as the “ actuarial ” basis, was admitted, in 
accordance with a decision of the Special 


Comrs. in another case, & the co. sought a 
like deduction for the years 1924-25 to 
1928-29, inclusive, by way of a claim to 
repayment under Finance Act, 1923 (c. 14), 
s. 24, on the ground that the assessments 
for these years were excessive by reason of 
an error or mistake in the returns or state- 
ments made by it for assessment purposes. 
The claim was rejected by the Comrs. of 
Inland Revenue under sect. 24 (2) on the 
ground that the assessments were made 
according to the practice generally prevailing 
at the time when the co. s returns or state- 
ments were made. The Special Comrs., on 
appeal, accepted the evidence given by two 
inspectors of taxes that the basis generally 
followed during the years in question was 
that adopted by the co. & refused the claim : 
— Held : no point of law arose in connection 
with the computation of the co.’s profits & 
gains within the proviso to sect. 24 (5). — 
Rose Smith & Co., Ltd. v. Inland Revenue 
Comrs. (1933), 17 Tax Cas. 586. 


Part IX. — Procedure after Assessment. 


586. Add. Annotations: — As to (1) Refd. R. v. 
Income Tax Special Comrs., Ex p. Elmhirst 
« (1935), 105 L. J. K. B. 50. As to (2) Refd. 
Crawford v. R. S. Hudson Ltd. (1935), 19 
Tax Cas. 434. 

588. Add. Annotation: — As to (2) Refd. Ingle v. 
Farrand, [1927] A. C. 417. 

689. Add. Annotation : — Distd. R. v. St. Maryle- 
bone Income Tax Comrs., Ex p. Schlesinger 
(1928), 13 Tax Cas. 746. 

591a. Whether assessment made In time.] — Pick- 
ford v. Quirke, Pickford v. Inland 
Revenue Comrs., No. 114a, ante. 

592a. Discontinuance of business — Mode of com- 
putation — Finance Act, 1926 (c. 22), s. 31.] — 
Wesley v. Manson, No. 204e, ante. 

692b. When justified — What amounts to “ dis- 
covery M by surveyor.] — Anderton & Hal- 
stead, Ltd. v. Birrell, No. 254a, ante. 

592c. .] — Trustees under a will in making 

a return to income tax of the trust income 
stated in error but in good faith that by 
reason of the provisions of the will, which 
they misread, the income was not liable to 
income tax, & after production of the will 
& full discussion with them the inspector of 
taxes agreed, & no assessment was made. 
His successor discovered this error & 
additional assessments were made on the 
trustees in respect of the above income : — 
It eld : the inspector, who was treated as if 
he were the first inspector, had “ discovered,” 
within sect. 125 (1) of 1918 Act, that profits 
chargeable to tax had 4 ‘ been omitted ” from 


the first assessments within the meaning of 
sect. 125 (1) of 1918 Act, notwithstanding his 
failure to discover it at the time of the first 
assessments, & subsequently, the Comrs. had 
power to make the additional assessments. — 
Williams v. Grundy Trustees, [1934] 1 
K. B. 524 ; 103 L. J. K. B. 204 ; 150 L. T. 
378 ; 18 Tax Cas. 271. 

592d. .] — Inland Revenue Comrs. v. 

Broome’s (Viscount) Exors., No. 380b, ante. 

592e. .] — There is nothing in the Income Tax 

Acts to prevent the Comrs. from considering 
facts which arise in the preparatory year 
after the date fixed for the bringing in by 
assessors of their certificates of their assess- 
ment of annual values, or at any time in the 
year of revaluation. 

By Finance Act, 1930, Sched. I., Part I, 
the assessors were bound in the year 1930 to 
being in the certificates of their assessments 
of annual values on Nov. 30, 1930. Certain 
property was at that time empty & was not 
occupied until Jan. 31, 1931. On Apr. 5, 
1932, upon discovering the letting, the comrs. 
made an additional assessment, under 1918 
Act, s. 125 : — Held : the additional assess- 
ment was properly made. 

On Jan. 30, 1930, the tenant of certain 
property let for a term of ten years from 
Dec. 25, 1920, at a rent of £180 per annum , 
made a return under the Valuation (Metro- 
polis) Act, 1869 (c. 67). On Aug. 30, 1930, 
the tenant agreed to continue his tenancy 
for one quarter from Dec. 25, 1930, at a rent 
of £100 for the quarter. On Apr. 24, 1931, 

that no alteration or addition shall be 
made in or to any assessment made 
under the Acts repealed by that Act 
after three years from the date when 
the tax Is payable unless the Comr. of 
Taxation has reason to believe that 
there has been an avoidance of tax 
owing to fraud or attempted evasion, 
does not apply to the making of altera- 
tions & additions before Sept. 26, 1925, 
the date when Income Tax Assess- 
ment Act, 1925, by which the proviso 
was enacted, received the royal assent. 
— Federal Comr. or Taxation v. 
Run (1927), 40 C. L. R. 196.— AUS. 


PART IX. SECT. 1. 

586 1. Jurisdiction of commissioner — 
Avoidance of tax owing to fraud .] — 
Moreau v . federal Taxation Comr. 
(1926), 39 C. L. R. 65.— AUS. 

586 ii. Alteration of assessment .] 

— Applta. owned oertain land the value 
of which for taxation purposes was, iu 
1923, £24,626. In 1924 a new assess- 
ment was made by tho Comr. & the 
value fixed at £32,197. In 1925 tho 
Comr. made a new assoasmout & fixed 
the value at £46,835 : — Held : the only 
seot. under which the Comr. can alter 


an assessment which has been made 
is sect. 37 of Land & Income Tax 
Assessment Act, 1907, & having once 
made an assessment the Comr. may 
let it stand or may alter it from time 
to time subject to the restriction 
imposed by the legislature for the 
benefit of the taxpayer to prevent his 
being harassed by frequent re -assess- 
ments. — O’Connor v. State Taxation 
Comr. (1927), 30 W. A. L. R. 50.— 
AUS. 

686 ill. .] — Held : the 

second proviso to sect. 2 of Inoome Tax 
Assessment Act, 1922-1925, namely, 
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tbe property was let for a term of 21 years 
from Mar. 25, 1931, at a rent of £300 per 
annum. On Aug. 10, 1931, an assessment 
was made in ignorance of the agreement of 
Aug. 20, 1930, & of the lease of Apr. 24, 1931. 
Upon discovering these facts the Comrs. 
made an additional assessment under 1918 
Act, s. 126 : — Held : the additional assess- 
ment was properly made. — Kliman v. Stone, 
Hii.m v, London Freehold & Leasehold 
Property Co., Ltd., [1936] l All E. R. 859 ; 
80 Sol. Jo. 612 ; 20 Tax Oas. 398. 

592f. Personal allowance — Married man — Marriage 
annulled.] — In 1921, a marriage between 
resp. & K. R., spinster, was solemnised. 
From 1921 to 1932, resp. having declared in 
the income tax returns made by him that 
he had his wife living with him or that his 
wife was wholly maintained by him during 
the years of assessment, was granted the 
statutory allowances applicable to a married 
man during those years. In 1933, resp. 
obtained a decree of nullity of the marriage 
by reason of the incapacity of his wife to 
consummate the marriage. In 1934, on the 
application of the inspector of taxes, 
additional assessments were made under 
sect. 125 of 1918 Act, on that portion of the 
personal allowance obtained by resp. in each 
of the five years ending & including 1932-33 
in excess of the personal allowance which 
would have been due to resp. if he had been 
an unmarried man. The General Comrs. 
discharged the additional assessments, hold- 
ing that for the purposes of income tax assess- 
ment the marriage of resp. subsisted until 
the decree of nullity was made final & that the 
personal allowances which had been granted 
to reaps, had been rightly granted : — H eld : ( 1 ) 
a marriage which was null on the ground of 
the incapacity of one of the spouses was 
voidable & not void ; but when the decree 
of nullity made it void, it was void ah initio. 
It was not, however, void for all purposes. 
Transactions which had been concluded & 
things which had been done during the 
period of the supposed marriage, could not 
be undone or reopened after the marriage 
had been declared null & void ; (2) Finance 
Act, 1920 (c. 18), s. 18, ought to be read as 
applying to a wife who was de facto a wife 
living with her husband & whose marriage 
had not yet been avoided ; (3) the Revenue 
authorities had no power to make fresh 
assessments on resp. with reference to the 
years 1928 & following years by reason of a 
fact which came into existence after those 
years. In this case the fact which came into 
existence after the years of assessment was 
resp/s decision to exercise his option to 
avoid the marriage. Therefore the additional 
assessments were rightly discharged by the 
General Oomrs. & the appeal must be dis- 


missed. — Dodworth v. Dale, [1936] 2 K . B. 
603; [1936] 2 All E. R. 440 ; 105 L. J. K. B. 
588 ; 166 L. T. 290 ; 62 T. L. R. 512 ; 80 
Sol. Jo. 690 ; 20 Tax Cas. 285. 

Annotation : — Reid. Gray v. Penrhyn (Lord), [1937] 3 All 
B. R. 468. 

595a. Absence ot accountant’s certi- 

ficate.] — Applte. delivered to the inspector 
of taxes balance sheets & trading & profit 
& loss accounts of their business oovering 
the period of three years, on the average 
profits of which their Sched. D. liability was 
to be computed ; they also delivered to the 
assessor of taxes a statement showing the 
average profits to be £1,447 after making the 
adjustments required for income tax purposes. 
The inspector asked that the accounts snould 
be certified by a qualified accountant in view 
of their magnitude, & applts. refused on the 
ground that there was no statutory authority 
for such a requirement. In due course the 
statement & accounts were laid before the 
Additional Comrs., who, not being satisfied, 
made an assessment of £2,000, against which 
applts. appealed. On the hearing of the 
appeal the General Oomrs. were of opinion 
that examination of the books as proposed by 
applts. would occupy them for several weeks, 
& even then would not enable them to 
establish the correctness of the accounts 
because they were not professional 
accountants. The Comrs. accordingly, not 
being satisfied on the evidence tendered that 
the assessment was excessive, decided to 
confirm it unless within two months applts. 
should produce accounts audited by a 
qualified auditor. Applts. expressed dis- 
satisfaction with the Comrs/ decision as being 
erroneous in point of law & required them to 
state a case : — Held : the Comrs/ decision 
was not ultra vires. — Hunt & Co. v. Joly 
(1928), 14 Tax Cas. 165. 

596b. Assessments under Sched. A.] — Applt. 

was owner & occupier of premises, purchased 
by him in July 1932, which were rated at 
£60 (gross) for the years ended Mar. 31, 1933, 
& Mar. 31, 1934, & £54 (gross) for the year 
ended Mar. 31, 1935. On appeal against 
assessments under Sched. A. of £60 (gross) 
on the premises for each of the years 1932-33, 
1933-34 & 1934-35, applt. contended that 
the annual value of the premises was not 
greater in the two years ended Apr. 6, 1934, 
than in the year ended Apr. 6, 1935, & that 
the assessment for each year should be 
reduced to £54. The General Oomrs. con- 
firmed the assessments for the years 1932-33 
& 1933-34 & reduced the assessment for the 
year 1934-35 to £54 : — Held : the General 
Comrs. were entitled to decide that the 
assessments for the years 1932-33 <fe 1933- 
34 had been rightly made.— Denny v. Davies 
(1937), 21 Tax Cas. 65. 


PART IX. SECT. 2, SUB-SECT. 1. 
•g. Appeal to IAeutenant-Chvemor in 
Council — Finality of.) — Held : where 
the right given by Income Tax Act, 
s. 6 (4), to appeal to the Lieutenant- 
Governor in Council has been invoked 
Sc a decision has been given on that 
appeal the matter ends there Sc, there- 
torn, a mandamus will not be granted. — 
R. (Pioneer Gold Mines or B. C., 
I/td.) v. Minister or Finance, [1934] 
8W.W.R. 601 : 4 D. L. R. 27 ; oyfftf., 
gjMUJ) S.aa.70; 1D.L.R. 232.— 


sL Discovery of error in law .) — A 


J.8. 


partnership deed contained a pro- 
vision that, in the event of a partner’s 
death, the prico to be paid for his share 
of the partnership should include a 
sum in lien of profits for the period 
between the date of tbe last balance' 
sheet Sc the date of his death. The 
trustees of a deceased partner. In 
returning his Income for but- tax pur- 
poses. Included as income an item 
calculated in accordance with this 
vision. The assessing Oomrs., with 
the whole tacts before them, took 
the view that deceased was not entitled 
to any share of the firm's profits for 
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the period in question & excluded the 
item, as being a capital payment, from 
the assessment which they Imposed. 
More than eightoen months after the 
assessment to sur-tax was made on a 
sum representing deceased's Share of 
the profits for the portion of the trad- 
ing year prior to his death : — Held : 
the additional assessment was com- 
petent, in respect that sect. 126 (1) of 
Income Tax Act, 1918, applied to the 
discovery of an error in law as well as to 
the discovery of an error in fact/. — 
Inland Revenue v . Mackinlay'h 
Trustees, [1938] 8 . C. 766.— -SCOT. 
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506. Add . Citation : — 12 Tax Cas. 147. 

507a. Children allowance.] — In the first 

case, applt. had been assessed to income tax, 
Sched. D., for the years 1924-25 to 1928-29 
inclusive by the General Comrs. for the 
Division in which he resided during those 
years, & for 1929-30 by the General Comrs. 
for the H. Division, where he had resided 
since Sept. 1928. He had claimed & was 
allowed relief in respect of his children in 
the assessments thus made upon him. In 
1931, the inspector of taxes discovered that 
the trustees of applt. *s ante-nuptial contract 
of marriage, in exercise of their discretion 
under the contract to pay income to & for 
behoof qf the children, had paid to applt. 
considerable sums for the maintenance, etc., 
of the children. The sums so paid by the 
trustees exceeded the limits of income laid 
down in Finance Act, 1920 (c. 18), s. 21 (3). 
Additional assessments for the years 1924-25 
to 1929-30 inclusive, which had the effect 
of cancelling the relief in respect of the 
children, were made on applt. by the General 
Comrs. for the H. Division. He appealed to 
the Special Comrs., contending (a) that the 
rights of the children under the contract 
’ were contingent & that the sums paid by 
the trustees were not income of the children 
, in their own right ; & (6) that, as regards 
the assessments for 1924-25 to 1928-29, the 
H. Comrs. had no jurisdiction to make the 
assessments. The Special Comrs. decided 
(a) that the assessments were good in law 
& that the H. Comrs. had jurisdiction to 
make them ; & (b) that they had no juris- 
diction to determine the question whether 
applt. had received allowances in respect of 
ms children to which he was not entitled, 
& adjourned the appeals for that question 
to be decided by the H. Comrs. 

In the second case, applt., in the first case 
(together with the Public Trustee) was trustee 
of a will, under the trusts of which applt.’s 
children, in the events which happened, were 
entitled in equal shares to income from 
certain War Stock. The income had been 
paid over by the Public Trustee to applt. 
without deduction of tax. On discovery of 
these facts, assessments were made in 1931 
on the trustees for the years 1924-25 to 
1929-30 inclusive by the General Comrs. for 
the H. Division. The trustees appealed to 
the Special Comrs. contending that (a) they 
were not residing in the H. Division during 
the years up to & including 1928-29 & the 
General Comrs. for that Division had no 
jurisdiction to make assessments on them 
for these years ; & (6) that all the assess- 
ments were bad in law & that there was no 


power to make assessments upon the trustees 
jointly in the Division where only one of 
the parties assessed resided. The Special 
Comrs. confirmed the assessments : — Held : 
(1) the income, when it was paid over to 
the children, was income of the children, 
& applt. was not therefore entitled to relief 
in respect of the children ; (2) the Special 
Comrs. had jurisdiction to determine the 
questions in issue on the claim to relief when 
raised on appeal against an assessment under 
Beet. 125 ; & (3) the additional assessments 
made in the H. Division were not bad in 
law ; (4) the appeal failed. — Johnstone 

Trust Settlement v. Chamberlain (1933), 
17 Tax Cas. 700. 

Annotation 6 : — As to (1) Reid. Stevens v. Tirard, [1939] 2 
K. B. 410. As to (3) Reid. Kelly v. Rogers, [1935] 2 
K. B. 446. 

597b. Notice of appeal — Withdrawal.] — Notice 

of appeal to the Special Comrs. was given 
by a taxpayer who subsequently gave notice 
that he withdrew the appeal : — Held : the 
appeal could not be withdrawn without the 
consent of the Special Comrs., since, when 
the notice of appeal was given, it became 
their duty to arrive at the true assessment, an 
appeal against an assessment under 1918 Act, 
being on a different basis from an appeal in 
private litigation. — R. v. Income Tax Special 
Comrs., Ex p . Elmhirst, [1936] 1 K. B. 487 ; 
105 L. J. K. B. 759 > 154 L. T, 198 ; 52 
T. L. R. 143 ; 79 Sol. Jo. 941 ; 20 Tax Cas. 
381, C. A. 

.. Duty to determine value — Effect of valuation 
under section 138.] — Resp. was the owner of 
certain premises in Leeds, & when the annual 
value of the premises was being assessed for 
purposes of income tax chargeable on them 
under Sched. A., a dispute arose in conse- 
quence of which reap., under sect. 138, asked 
that a valuation should be made by a person 
of skill. H. was appointed to make the 
valuation, & it was claimed that the valua- 
tion should have been higher & was wrong, as 
H. admitted he considered that sect. 138, set 
aside any necessity for him in his valuation to 
have regard to the rules under Sched. A. for 
ascertaining the annual value of the premises, 
& he made his valuation without regard to 
his knowledge of the rents paid : — Held : 
any valuation by a person of skill appointed 
to value premises for income tax purposes 
under sect. 138 did not take the place of the 
determination of the value to be made by 
the Comrs. whose duty it was to hear & 
determine an appeal against an assessment, 
& in the course of that determination power 
was given to them to appoint a person of skill ; 
the annual value was to be determined not 


PART IX. SECT. 2. SUB-SECT. 2. 

600 i. The hearing — Whether tax - 
payer entitled to be heard .] — In order to 
constitute a valid determination of the 
oomr. under. Income Tax Assessment 
Act, 1922, s. 21 (1), it is not necessary 
that the taxpayer shall have been 
heard. — Federal Oomr. of Taxation 
v. Australian Trsbklated Tile Co. 
Proprietary, Ltd. (1925), 36 C. L. R. 
119; 31 Argus L. R. 218. — AUS. 

600 11. Failure of appellant to 

submit evidence — Power of commis- 
sioner a to confirm assessment .] — An 
assessment to income tax, Sched. D. 
was made upon applt. for the year 
1922-23 in respect of remuneration for 
special services. The appeal pro- 


ceedings before the General Comrs. of the sum In question. In oon- 
were twice adjourned for the pro- sideration that applt. had* failed to 

duction by applt. of further information submit foots or evidence to them, the 

& on the occasion of the second ad- General Comrs. dismissed the appeal 

journment applt. was warned that & confirmed the assessment : — Held : 

when the case was next put down for the Comrs. had acted within their 

hearing he must be prepared to attend powers. — Hamilton (J.) v. Inland 

in person with a statement of the facts Revenue Comrs. (1930), 16 Tax Gas. 

fr arguments which he wished to sub- 28. — SCOT, 

mit to the Comrs. On the third hear- 
ing of the case applt. did not attend & si. " Determination .”] — The word 
his representative asked for a further *' determination •* in Income Tax 

adjournment. This the Comrs. re- Assessment Act, 1922, s. 21 (1), implies 

fused. Applt. *s representative then a communication of the determlna- 

gave a general statement of facts, tion to the taxpayer. — Federal Oomr. 

under the reservation that be was not of Taxation v . Australian Tesse- 

to be bound by any particular state- lated Tile Co. Proprietary, Ltd. 

ment of fact. Sc contended that no (1925), 36 C. L. R. 119 : 31 Argos 

liability to income tax arose in respect L. R. 218. — AUS. 
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by that valuation but in accordance with it, & 
sect. 188 (3) made that plain. Further, H.'s 
valuation without regard to the rules for 
ascertaining the annual value of premises 
laid down in Sched. A. could not be said to 
be a valuation at all within the meaning of 
sect. 138. — Stewart v. Lyons (1934), 152 
L. T. 291 ; 79 Sol. Jo. 31 ; 19 Tax Cas. 79 ; 0. A. 

Annotation : — Befd. Lyons v. Collins, [1936] 2 All E. R. 292, 

607a. Disagreement between landlord & 

tenant as to deduction.] — A building leased by 
pltfs. to defts. was assessed to income tax 
(Sched. A.) on the rent. Under sect. 21 of 
Finance Act, 1930 (c. 28), the sum upon which 
the tax was calculated was reduced on the 
ground that parts of the building were empty 
during the year of assessment, <fc defts. paid 
tax on the reduced rent. Defts. in paying 
rent deducted the tax calculated on the 
original rent, pltfs. claiming that it should 
have been calculated on the reduced rent. 
The difference having arisen defts. referred 
it to the General Comrs. of the division, 
under the provisions of r. 22 (1) (a) of the 
All Sched. Rule^ of the 1918 Act, pltfs. not 
appearing, & the Comrs. upheld the deduction 
as made by defts. In an action by pltfs. for 
the amount of the alleged over-deduction : — 
Held : the decision of Comrs. was final & 
the jurisdiction of the ct. was ousted. — 
Ecclesiastical Combs, fob England v. 
Sackville Estates, Ltd., [1937] 2 K. B. 
600 ; [1937] 2 All E. R. 720 ; 106 L. J. K. B. 
798 ; 157 L. T. 555; 53 T. L. R. 702 ; 81 Sol. 
Jo. 571. 

611a. * .] — Anglo-Persian Oil Co., 

Ltd. v. Dale, No. 249a, ante. 

611b. .] — Resps., in carrying out 

their undertaking of working the Dover 
Harbour, found it necessary for the safe & 
efficient user of the harbour to remove three 
ships which had been sunk at certain en- 
trances to the harbour during the war. In 
the work of raising & removing the ships 
resps. made use of the dredging plant which 
they kept for the routine dredging of the 
harbour, together with certain lighters which 
they borrowed from the Admiralty. The 
Comrs. of Income Tax found that the ex- 
penditure so incurred by resps. was of a 
nature similar to ordinary dredging, & there- 
fore such expenditure was an admissible 
deduction in computing the resps.’ profits, 
which were liable to taxation under Sched. D. : 
— Held : the finding of the Comrs. meant 
that the money expended was money ex- 


clusively laid out & expended for the pur- 
pose of the trade or business, & they clearly 
indicated what their holding was upon the 
facts ; therefore they decided a question of 
fact & not a question of law, & the ct. could 
not interfere with such a decision. — Whelan 
v. Dover Harbour Board (1934), 151 L. T. 
288 ; 18 Tax Cas. 556, C. A. 

613a. .] — With the object of 

reducing the amount of income tax payable 
in respect of the occupation of land & the 
profits from dealing in cattle, a farmer & 
his sons, who lived with him, entered into 
an agreement of partnership. The terms of 
the agreement were not carried out, & the 
General Comrs. were of opinion that there had 
been no partnership in fact, & refused the 
relief claimed in respect of each alleged 
partner : — Held : there was evidence to 
support the finding of the comrs., which 
could not be set aside. — Dickbnbon v . GROSS 
(1927), 137 L. T. 351 ; 11 Tax Gas. 614. 

Annotation : — Reid. Colder v. Allanson (1935), 19 Tax Cas, 
293. 

614a. Accuracy of accounts.] — Applt. 

appealed to the Special Comrs. against 
certain Sched. D assessments made upon him 
in respect of business profits & untaxed 
interest. The Comrs. refused to accept the 
accounts submitted by applt. as satisfactory 
evidence that the assessments were excessive 
& adjourned the proceedings for some months 
on his undertaking to furnish accounts 
certified, so far as might be possible, by an 
accountant. Such accounts were not pro- 
duced & the assessments were confirmed : — 
Held : the question was one of fact which it 
was for the Comrs. to determine. — Wall v. 
Cooper (1929), 14 Tax Cas. 552, C. A. 

fcl4b. Ordinary residence.] — Applt. 

lived in the United Kingdom until 1909 
when she went to India to be married. Her 
husband died in 1916. Except for one 
period of five months she was not in the 
United Kingdom between 1909 <fc July, 1919, 
when she returned to the United Kingdom 
& remained for fifteen months. She spent 
part of each of the income tax years 1921-22 
to 1927-28 in the United Kingdom, the 
periods spent in the United Kingdom within 
each year ranging from forty days to one 
hundred & seventy-seven days in aggregate. 
She lived in hotels & had no house of her 
own either in this country or elsewhere. 
She had no property in this country except 
investments in War Loan. From 1921 her 
son was at school in this country. The 


PART IX. SECT. 2, SUB-SECT. 3.— A. 

in. Jurisdiction of High Court — 
To hear appeal by commissioner from 
Board of Appeal .) — Federal Taxa- 
tion Comb. v. Monro, British 
Imperial Oil Co., Ltd. v. Federal 
Taxation Comb. (1926), 38 C. L. R. 
153.— AUS. 

■o. To review Questions of fact. ] — 

Federal Comr. op Taxation n. 
Clarke (1927), 40 O. L. R. 246.— AUS. 

s|. Conclusiveness of assessment .] — 
Held: assessments for Income Tax 
under Sched. D. of Income Tax Act, 
191 8 , made upon a person who becomes 
bkpt., Sc from which no appeal had been 
taken, c&nnot be questioned by the 
official assignee upon proof of debts, 
6c the Revenue Comrs. cannot be 
called upon to prove that the amounts 
assessed were lust Sc proper, having 
regard to bkpt. ’s income at the material 


times, the assessments being in default 
of appeal. " final Sc conclusive,” under 
Income Tux Act, 1918, s. 195 . — Re 
Quinlan, (19281 I. R. 548.— IR. 

PART IX. SECT. 2, SUB-SECT. 3.— B. 

608 i. No appeal on question of fact — 
What is question of fad — Question of 
domicil .) — I veagh v. Revenue Comrs. 
Sc Revenue Comrs. v. Iveaoh, [1930] 
I. R. 386.— IR. 

608 ii. Ownership of busi- 

ness. ) — In June, 1931, applt., W. B., 
made a return for 1931-32 in which 
he entered £156 as income ** from trade, 
profession or vocation.” An estimated 
assessment was made on him for that 
year in respect of profits as a com- 
mission agent, against which he 
appealed & produced to the inspector 
an account of bookmaking business 
certified by him as a correct account 
of “ bookmaking business carried on 


under M. B.” At the hearing of the 
appeal before the General Comrs., 
applt. stated In evidence that be was 
not the proprietor of the bookmaking 
business ; that, since Nov. 1928, the 
lioonce duty for the business had been 
paid by bis daughter, M. B., in whose 
name were the licences 8c bank books ; 
Sc that he was an employee of his 
daughter, to whom the business had 
belonged since Nov. 1928. Applt. 
had not, prior to the appeal, suggested 
to the inspector that he was not the 
sole owner of the business Sc the 
General Comrs. were unable to find 
further evidence of its transfer to the 
daughter. They decided that the 
business belonged to applt. Sc con- 
firmed the assessment : — Held : the 
General Comrs. had before them evi- 
dence to Justify their finding that applt. 
was the proprietor of the business. — 
Berry v. Inland Revenue Comrs. 
(1933), 18 Tax Oas. 193. -SCSOT. 
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Special Oom.ru, had found, in appeal pro- 
ceedings for the year 1924-25, that she was 
not resident A not ordinarily resident in the 
United Kingdom. Her claim to exemption 
from income tax on income within the pro- 
visions of the sects, mentioned above for the 
year 1927-28 was refused by the I. R. 
Comrs. On her applying, under Finance 
Act, 1924 (c. 21), s. 27, for the claim to be 
determined by the Special Comrs., the 
Comrs. considered that having regard to the 
continuance of regular & lengthy visits to 
the United Kingdom the circumstances were 
different from those previously under con- 
sideration in relation to the year 1 924^-25, A 
they held she was resident A ordinarily 
resident in the United Kingdom. She 
appealed : — Held : the matter was a question 
of fact A the Comrs/ decision could not be 
disturbed as being erroneous in point of law. 
— Kinloch v. Inland Revenue Combs. 
(1929), 14 Tax Cas. 786. 

618. Add. Annotation Held. Owl Mill Co. (1920), 
Ltd. v. Croft, Elliott v. Duchess Mill (1926), 
95 L. J. K. B. 035. 

620. Add. Annotation : — Reid. Anderton A Hal- 
stead, Ltd. v. Birrell, [1932] 1 K. B. 271. 

620a. .] — A co. which had succeeded to the 

business of a previous co. in 1920 was assessed 
to income tax, Sched. D., for the year 
1923-24 in an estimated amount to represent 
the average profits of the three preceding 
years. It gave notice of appeal against this 
assessment, A subsequently claimed relief 
under r. 11 of the Rules applicable to Oases I. 
A II. of Sched. D. The Inspector of Taxes 
opposed the claim. The co. gave notice of 
appeal to the Special Comrs. against the 
refusal to admit the claim, A eventually the 
case was set down for hearing by the Special 
Comrs. both on the r. 11 claim & on a question 


of obsolescence. Before the date fixed for 
the hearing the co. withdrew the appeal A 
the withdrawal was accepted by the Special 
Comrs. Subsequently, the co. applied to the 
General Comrs. to hear A determine its claim 
contending that the claim made by it fell 
under r. 3 (3) of the Miscellaneous Rules 
applicable to Sched. D., A that only the 
General Comrs. had power to determine it. 
The General Comrs. were of opinion that the 
claim was made by way of appeal under r. 11 
A that the Special Comrs. had jurisdiction to 
deal with it. They refused to hear the claim. 
The co. obtained a rule nisi calling upon the 
General Comrs. to show cause why a writ of 
mandamus should not issue commanding 
them to hear A determine the olaim : — Held : 
the rule should be discharged. — R. v. West 
Gorton General Comrs., Ex p. Brooks 
A Doxey (1920), Ltd. (1931), 10 Tax Cas. 210 . 

622. Add. Annotations : — Apld Pickford v. Quirke 
Pickford v. I. R. Comrs. (1927), 43 T. L. R 
659. Retd. R. v. St. Marylebone Income Tax 
Comrs., Ex p . Schlesinger (1928), 13 Tax 

* Cas. 746 ; Anderton A Halstead, Ltd. v . 
Birrell (1931), 47 T. L. R. 628 ; Towle v. 
Improved Industrial Dwellings Co., [1931] 1 
K. B. 283 ; Duckworth v. Lowe, [1937] 2 
All E. R. 418. 

625a. .] — R. v. St. Marylebone 

Income Tax Combs.; Ex p. Schlesinger 
(1928), 13 Tax Cas. 740, 0. A. 

628a. .] — Certain premises were leased 

to tenants for a term of seven years from 
Nov. 17, 1925, at a rent of £125 per annum 
by a lease dated Nov. 10, 1925. By a deed 
dated Nov. 11, 1925, the tenants agreed, in 
consideration of the owner undertaking to 
execute certain alterations A repairs, to pay, 
from the date of completion of the altera- 
tions, A for the remaining period of the lease , 


817 i. When case may he stated — 
Rehearing by Board of Referees 
not condition precedent.] — Held : (1) It 
is open to any party to appeal by way 
of stated oaae to the High Ot. against a 
decision of the Special Comrs. on appeal 
to them under Finance Aot, 1922 
(o. 17), Sched. I., para. 1, against a 
direction issued under sect. 21 (1) of 
that Aot, A a rehearing of the appeal by 
the Board of Referees under para. 2 of 
the Sched. is not a condition precedent 
to the statement of a case for the High 
Ot. ; (2) it is not neoessary for the 
Special Comrs. to be satisfied that there 
has been an intention to evade super 
tax before a direction can be made 
under Finance Aot, 1922 (o. 17), s. 21 ; 
(3) In both cases there was eviaenoe to 
Justify the Special Oomrs. ’ determina- 
tion in oonnrmlng the directions, — 
Carlaw (David) A Sons, Ltd. v. 
Inland Revenue Oomrs., [1926] S. 0. 
870 ; 11 Tax Oas. 96.— SCOT. 

PART IX. SECT. 2. SUB-SECT. 8.— 0. 

621 i. When prohibition lies — To 
prohibit rehearing. ] — A oo. limited by 
guarantee A having its registered office 
in County Antrim claimed exemption 
from Income tax on the ground that 
it was established for charitable pur- 
poses only. The claim was refused by 
the Oomrs. of Inland Revenue A, on 
appeal, by the Special Oomrs. sitting 
at Belfast. The oo. thereupon re- 
quired that its olaim should be re- 
heard by the Deputy Recorder of 
Belfast before whom, at a preliminary 
hearing, it contended that the deaialon 
in the ease of R . v. Recorder of Belfast 
{Ex parte KeU y), 18 Tax Oas. 686. 
related only to claims for repayment 


of tax under seot. 36 of 1918 Act, A 
sect. 202 of 1918 Act was applicable 
to a claim for exemption on charitable 
grounds. The Deputy Recorder 
decided that he hod jurisdiction to 
rehear the appeal, whereupon the 
Oomrs. of Inland Revenuo obtained 
from the Hight Ct. of Northern Ireland 
(King’s Bench Div.) a conditional 
Order of Prohibition directed to the 
Deputy Recorder prohibiting him from 
hearing the appeal ’.—Held: making 
the conditional order absolute, the 
Deputy Reoorder had no Jurisdiction 
to re -hear the appeal. — R. v. Belfast 
Depdtt Recorder, Ex p. Linen 
Industry Research Assoon. (1937), 
21 Tax Oas. 108.— IR. 


628 i. Where case wUl be remitted — 
Where method of assessment is wrong . ] — 
Applt., the sole proprietor of a business, 
returned the profits of the business for 
the purposes of assessment to income 
tax under Sched. D. for the year 
1932-33 as £283 A claimed an allow- 
ance of £10 for wear A tear of plant. 
He was assessed for that year in the 
sum of £400, A appealed against the 
assessment. In support of his appeal, 
he lodged a trading A profit A loss 
account for the year to May 81, 1931, 
A a balance sheet at that date. 
According to the trading A profit & 
loss aooount the profit amounted to 
£233, in arriving at which nothing was 
charged for depredation of assets. 
In the balanoe sheet there was deducted 
from the oApital at the beginning of the 
year £276 for “ drawings M A to the 
balanoe was added the profit of £283. 
bringing out a reduced figure for 
oapital at the end of the year. In the 
balance sheet a sum of £10 was written 

no 


off plant as depredation. The General 
Comrs. decided, as a matter of fact, 
that applt. *s assessable profits for the 
year 1932-33 were £345 & reduced the 
assessment accordingly : — Held : the 
, General Comrs. had indioated no evi- 
dence as ground for their finding that 
applt. ’a assessable profits were £345 8c 
that the ease should be remitted to the 
Oomrs. to reconsider the assessment. — 
Anderson v. Inland Revenue Comrs. 
(1938), 18 Tax Cas. 320.— SCOT. 

o I. Where jurisdiction 

discretionary A — Mohammad Farid - 
Mohammad Shafi v. Lahore Income 
Tax Comb. (1927), I. L. R. 9 Lab. 317. 
— IND. 


e ii. To compel alteration of 

assessment .) — The High Ct. will not, by 
mandamus or process of a like nature 
oompel the Federal Comr. ot Taxation 
to exercise the power given him to 
make alteration in. or additions to, 
any assessment, where he does not 
think that such alterations or additions 
are necessary in order to insure the 
completeness A accuracy of the assess- 
ment . — Ex p. Carpathia Tin Mining 
Oo., Ltd. (1924), 35 O. L. R. 652 ; 31 
Argus L. R. 22.— AUS, 


o ill. - 


To compel commissioner to 


state a case — Not on new points of law.) 
— Held : where an a as ees e o seeks for 
a mandamus from the High Ot. against 
the Oomr. of Income Tax requiring 
him to state a ease on points ot law 
different from those he haa argued 
before the Oomr. to state a case, bis 
application cannot he entertained. — 
A. K. A. C. T. V. OHETTTAB FIRM 9 . 
Inoomk Tax Oomr. (1928), I. L* R. 6 
Ban. 492.— IND. 
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an additional £125 per annum . The 
additional £125 per annum was described as 
“ rent.” The owner, reap, in the present 
case, contended that it represented repay- 
ment by instalments of the tenants’ obliga- 
tion to him. The premises were assessed 
for the purposes of Sched. A for the year 
1926-27 in the amount of £250. The 
General Oomrs. on appeal reduced the assess- 
ment to £125. The Crown appealed. The 
case was remitted to the General Comrs. for 
further findings & was subsequently settled 
by agreement. — Thornley v. Brown (1929), 
15 Tax Oas. 459, C. A. 

629a. Discretion of court.] — Under 1918 Act, 

s. 149, it is within the discretion of the High 
Ct. to remit a case to the Comrs. for re-hearing 
& decision without requiring that it be 
amended & returned for the decision of the 
ct. itself. — Edwards v. “ Old Bushmills ” 
Distillery Co., Ltd. (In liquidation) (1926), 
10 Tax Cas. 285, H. L. 

dnnotaHons : — Reid. Aylmer v. Mahaffy (1925), 10 Tax CaB. 

594 ; I. K. Comrs. v. Old Bushmills ” Distillery Co. 

(1927), 12 Tax Oas. 114?. 

629b. Incomplete finding as to residence — 

Failure of commissioners to comply with 
directions of court — Consent of Crown to 
dismissal of appeal.] — Estimated assessments 
were made upon reap, for the years 1923-24 
& 1924-25 in respect of literary profits, & 
she appealed against them on the ground, 
inter alia , that she was not resident in the 
United Kingdom. She was not present at 
the hearing of the appeal nor was any 
evidence called on her behalf, & an adjourn- 
ment was therefore applied for on behalf of 
the Crown. The General Comrs. refused the 
application & found, on statements made by 
her representative, that she was “ resident 
abroad,” not that she was not resident in 
the United Kingdom, “ & that the income was 
earned abroad.” When the case first came 
before the K. B. Div. it was remitted to the 
Comrs. to hear evidence for the purpose of 
ascertaining “ facts as to the residence of the 
resp. in the United Kingdom & whether the 
income accrued in the United Kingdom or 
not.” The Comrs., however, after the 
rehearing of the appeal at which resp. was 
present, found only that she was “ resident 
abroad,” & that her profession was “ exer- 
cised abroad,” except as regards the three 
articles written in this country. On the case 
again coming before the K. B. Div., the 
A.-G. pointed out that the Comrs. had not 
complied with the directions of the ct. as to 
the form of their finding as regards residence, 
but said that, while he could not admit that 


on the facts proved the Crown were wrong 
in taking the view that resp. was resident in 
the United Kingdom, he would not, in all the 
circumstances, ask for the case to be again 
remitted & would consent to the appeal being 
dismissed. — Farrand v. Sattbrthwaitb 
(1929), 14 Tax Oaa. 470. 

630. Add. Citation : — 12 Tax Cas. 166. 

631a. Notice requiring commissioners to state & 
sign case-— Must be In writing — Oral applica- 
tion to commissioners Insufficient.] — 1918 
Act, s. 149 (1), lays down the following rules 
to be observed in applying for a case stated, 
after the hearing by oomrs. of an appeal 
against income tax assessment : (a) immedi- 
ately after the determination r applt. or 
surveyor, if dissatisfied with it as being 
erroneous in law, may declare his dissatis- 
faction to the comrs. ; ( b ) having declared 
his dissatisfaction, he may within twenty-one 
days, by notice in writing addressed to their 
clerk, require the comrs. to state & sign a 
case : — Held : the notice in writing to the 
clerk to the comrs. referred to in sect. 
149 (1) (6), is a condition precedent, &. if this 
condition is not satisfied, the comrs. have no 
jurisdiction to state a case. — R. v . Income 
Tax Comrs. for Edmonton, Ex p. Thomp- 
son, [1929] 1 K. B. 220 ; 98 L. J. K. B. 201 ; 
140 L. T. 380 ; 45 T. L. R. 91 ,* aub nom. 
R. v . Edmonton Income Tax Combs., Ex p. 
Thomson, 14 Tax Cas. 313, D. C. 

632a. Transmission of case after ** receiving ** 
same.] — After stating a case the comrs. sent 
it to the office of the person requiring it, the 
surveyor of taxes, at the office occupied by 
the latter at the time the appeal was before 
them, the address of which was on all the 
official documents in the appeal. The sur- 
veyor had left the office in the interval & 
gone to another one: — Held: the case had 
been “ received ” by the surveyor within 
1918 Act, s. 149 (1) (d)- — Grainger v. 
Singer, [1927] 2 K. B. 505 ; 96 L. J. K. B. 
917 ; 137 L. T. 692 ; 43 T. L. R. 591 ; 11 
Tax Cas. 704. 

632b. Exohanging points of argument.] — ( 1 ) It 

is not necessary to exchange points of argu- 
ment, but either party may, not later than 
ten days before the argument, give to the 
other party notice in writing of any point 
intended to be made which would be likely 
to take the other party by surprise, in default 
of which the ct. may adjourn the argument 
on such terms as may be just. 

(2 ) A case may be set down by either party 
subject to the same conditions in all respects 


PART IX. SECT. 2, SUB-SECT. 3.— D. 

•p. Evidence — Not limited to material 
before Board of Appeal.] — Federal 
Taxation Comb. v. Lewis Berger Sc 
Sons (Australia), Ltd. (1927), 39 
O. L. R. 46$. — A IRS. 

•t. Burden of proof — On appellant — 
To establish right to benefit claimed.}— 
Moreau t>. Federal Taxation Comb. 
(1926), 89 a L. R. 05.— AUS. 

034 i. Whether available— Not action 
for return of money — Assessment levied 
in default of return. J— Db. R. N. 
Singha e. Secretary of State for 
India in Council (1927), I. L. R. 5 
Ran. 825.— DVD. 

sy. Jurisdiction of Recorder to re-hear 
appeal.}— A resident in county Down, 
who carried on business in Belfast Sc 
elsewhere, claimed repayment ol In- 


come tax under Beet. 36 of 1918 Act, 
Sc sect. 19 of Finance Act, 1925 (a, 36), 
on the ground that he had paid interest 
to a bank in Belfast out of profltB or 
gains charged to inoome tax in Belfast. 
The claim was refused by the Comrs. of 
Inland Revenue Sc, on appeal, by the 
Special Comrs. kitting at Belfast. 
Tne olaimant thereupon required that 
his appeal should be re -heard by the 
Recorder of Belfast before whom, at a 
preliminary hearing, he contended that 
the effect of sect. 19 (3) of Finance 
Act, 1925 (c. 36), was U) make applic- 
able to his claim the provisions of 
sects. 195 Sc 196 of 1918 Act, Sc thus 
give tbe Reoorder jurisdiction to re- 
hear the appeal. The Comrs. of In- 
land Revenue contended that the 
Recorder had no such jurisdiction, the 
only right of appeal against the deter- 

in 


minatJon of the Special Comrs. under- 
sect. 19 of Finance Act, 192o, being by 
way of case stated to the High Ct., Sc, 
alternatively, that, even if such an 
appeal lay under sect. 196, there was 
In this case no " assessment made ” 
within the moaning of that sect, at a 
place within the Recorder's juris- 
diction. Tbe Recorder decided that 
he had jurisdiction to re-hear the 
appeal, whereupon the Comrs. of Inland 
Revenue obtained from the High Ct. 
of Northern Ireland a conditional order 
of prohibition directed to the Reoorder 
forbidding him to hear the appeal : — 
Held : making the conditional order 
absolute, the Reoorder at Belfast had 
no Jurisdiction to re-bear the appeal.— 
R. v. Belfast Recorder, Exp. Kelly, 
[19351 N. I. 162 ; 18 Tax Oas. 586.— 
1R. 
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as cases have heretofore been set down by 
the party at whose instance they have been 
stated. — Practice Note, [1920] W. N. 250. 

632 ©. .] — Tarn v. Scanlan, Nielsen, Ander- 

sen & Co. r. Collins, Muller (W. H.) & 
Co. (London) v. Lethem, Same v. Inland 
Revenue Combs., No. 108a, ante . 

632d. Setting down case.] — Practice Note, No. 
632b, ante . 

632e. .] — Tarn v . Scanlan, Nielsen, Ander- 

sen & Co. v. Collins, Muller (W. H.) & 
Co. (London) v. Lethem, Same v. Inland 
Revenue Combs., No. 168a, ante . 

632f. Remitting case to commissioners — For 
amendment — Grounds for granting or refusing 
application to remit.] — Haythornthwaite & 
Sons, Ltd. v. Kelly (1927), 11 Tax Gas. 057, 
0. A. 

632g. Valuation of property by “ person of skill " — 
Conclusiveness.] — Where a person of skill 
appointed under sect. 138 of 1918 Act, has 
given a valuation which cannot be impeached 
on *the face of it as bad in law, the annual 
value of the property must be determined 
in accordance with that valuation. 

The only essential difference between 
sect. 138 & the previous legislation is that the 
verification on oath is now at the option of 


the Comrs. ; & the only matter which the 
person of skill can be required to deliver 
on oath is the verification of his valuation ; 
&, in so doing, he cannot be required to 
justify or explain the means whereby he 
arrived at his conclusion. — Lyons v. Collins, 
[1937] 1 K. B. 353 ; [1930] 3 All E. R. 788 ; 
100 L. J. K. B. 299 ; 156 L. T. 59 ; 53 
T. L. R. 140 ; 80 Sol. Jo. 974 ; 21 Tax Cas. 
12, C. A. 

633a. On appeal against assessment on person 
carrying on non-resident's regular agency — 
Order for costs made against agent.] — 

Wilcock v. Pinto & Co. (in the name of 
Kummer) (1925), 10 Tax Cas. 415, C. A. 

638a. Summary proceedings — Limitation of action 
— When time begins to run.] — On Dec. 19 a 
collector of taxes commenced summary pro- 
ceedings to enforce payment of an instal- 
ment of income tax payable “ on or before " 
the preceding July 1. The first demand note 
in respect of the instalment in question had 
been issued on June 12. The magistrate 
dismissed the case on the ground that the 
period of six months within which the pro- 
ceedings should have been commenced ran 
from June 12 : — Held : proceedings could 
be commenced within six months from 
July 1. — Mann v. Cleaver (1930), 15 Tax 
Cas. 307, D. C. 


Part X. — Penal Provisions. 


642a. Survivorship.] — On the death of 

a person liable to pay the penalty under 
Income Tax Act, 1918, s. 30 (1), a cause 
of action to recover the penalty survives 
against the estate of the deceased person, by 
virtue of Law Reform (Miscellaneous Pro- 
visions) Act, 1934, s. 1 (1). — A.-G. v. Canter, 
[1939] 1 K. B. 318 ; [1939] 1 All E. R. 13 ; 
108 L. J. K. B. 200 ; 160 L. T. 89 ; 55 
T. L. R. 280 ; 83 Sol. Jo. 33, C. A. 

642b. Penalties — Power to compound.] — Under 


1918 Act, s. 222 (1 ), the comrs. may compound 
any penalties, which in their opinion have 
been incurred, without any proceedings to 
enforce such penalties having been taken. — 
A.-G. v. Johnstone (1926), 136 L. T. 31 ; 
10 Tax Cas. 758. 

Annotation : — Folld. A.-G. r. Midland Bank Executor & 
Trustee Co. (1934), 19 Tax Cas. 136. 

642c. .] — A.-G. v. Midland Bank 

Executor & Trustee Co., Ltd., No. 569b, 
ante. 


PART X. 


j Laying information — Within 

what time .) — Criminal Code, 8. 1142, 
applies to prosecutions under Inoome 
War Tax Aot, 1917 (o. 28).— R. v. 
Donkn, [1925] 1 D. L. It. 1141 ; [1925] 
1 W. W. R. 567 ; 43 Can. Crim. Cas. 
271 ; 34 Man. L. R. 597.— CAN. 

J ii. .] — An Informa- 

tion under Income War Tax Act, 1917 
(o. 28), s. 8, for failing to make a return 
of income within thirty days after 
demand made therefor, must be laid 
within six months from the day or days 
as to which accused is charged with 
being in default. Criminal Code, s. 1142, 
being applicable thereto. — R. v. 
Meehan, [1925] 2 D. L. R. 411 ; 
[1925] 1 W. W. R. 819; 43 Can. Crim. 
Cas. 325.— CAN. 


j ill. By ** person who has not 

made return ” — Who is,] — Where on 
being charged for failing to make a 
return after demand made therefor, 
accused satisfies the magistrate that 
he had made a return when it was first 
due, he is not a ** person who has not 


mado a return ” within Income War 
Tax Act, 1917 (c. 28). s. 8. & is under 
no liability for failing to make another 
return upon the demand. — R. v. 
Batters, [1925] 1 D. L. R. 726 ; [1925] 
1 W. W. R. 275 ; 35 Man. L. R. 146.— 
CAN. 

J Iv. Appeal — “ Criminal 

cause — Reap, having ploaded guilty 
on an information laid for a breach 
of Income Wax Tax Act, 1917 (c. 28), 
s. 8, the magistrate decided that he 
could impose a lesser penalty than that 
imposed by sect. 9 (1), & his decision 
was affirmed on appeal : — Held : 
Bpecial leave to appeal to the Supreme 
Ct. oould not be granted, the proceeding 
being a “ criminal cause ” within 
Supreme Ct. Act, s. 36. — R. t>. Bell, 
[19251 2 D. L. R. 57 ; [1925] S. C. R. 
59 ; 43 Can. Crim. Cas. 286.— CAN. 

k i. Common law indict- 

ment.) — An indictment against a deft, 
for defrauding the Revenue alleged 
that he, on Sept. 1, 1923. unlawfully, 
with intent to defraud & to the preju- 
dice of our Lord the King & the Comrs. 


of Inland Revenue, in a return of his 
total income from all sources for the 
year ending Apr. 5, 1923, made & 
delivered to the Special Comrs. of 
Income Tax for the purpose of assess- 
ment to Buper tax did falsely state that 
his toted income from all sources, less 
charges, amounted to the sum of 
£3,927 10s. 6d., whereas In truth & in 
fact his total income from all sources 
less charges for that year largely 
exceeded that sum as he well knew at 
the time when he did so falsely pretend. 
There were similar counts for subse- 
quent years. It was contended on 
behalf of the deft, that no suoh 
offence as was alleged in the indictment 
lay at common law against a tax- 
payer : — Held : the indictment was 
good.— R. v . J., [1933] N. I. 73.— IR. 

sw. Proceedings under Income War 
Tax Act— By whom instituted.) — R. v. 
Ed (N. B.) (1926), 47 Can. Crim. Caa. 
196.— CAN. 

ix, - Appeals — Costs.) — R. v. Ed 
<N. B.), [192713 D. L. R. 826; 48 
Can. Crim. Cas. 246.— CAN. 
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Part XI. — The Super Tax. 


Note. — By the Finance Act, 1927 (c. 10), a. 38 (1) (6), Super Tax is replaced by Sur-Tax for the year 

1929-30 & subsequent years. 


044. Add. Annotations: — As to (1) Retd. Re 
Reckitt, Reckitt v . Reckitt (1932), 173 
L. T. J o. 452. As to (2 ) Ref d. Re Armaghdale, 
Craig v. Armaghdale (1928), 44 T. L. R. 239. 

045. Add. Annotations : — Retd. Re Hulton, Hulton 
v. Midland Bank Executor & Trustee, Ltd. 
(1930), 99 L. J. Ch. 310 ; Re Reckitt, Reckitt 
v . Reckitt (1932), 173 L. T. Jo. 452. 

046a. Nature of sur-tax.] — In every essential 
feature super-tax & sur-tax are the same tax. 
Re Hulton, Hulton v. Midland Bank 
Executor $ Trustee, Co., Ltd., [1931] 1 Ch. 
77 ; 99 L. J. Ch. 316 ; 144 L. T. 343 ; 40 
T. L. R. 348 ; 74 Sol. Jo. 233. 

Annotation : — Consd. Re Reckitt, Reckitt v. Reckitt, [1932] 
2 Oh. 144. 

646b. Party chargeable dying insolvent — Super tax 
due in respect of several years — To what 
years appropriation of payments made .] — Re 

Campbell, Commercial Bank of Scotland 
v. Campbell (1923), 10 Tax Cas. 585. 

648. Add. Annotations : — Apprvd. Whitney v. I. R. 
Comrs., [1926] A. C. 37. Refd. I. R. Comrs. 
v. Pakenham, I. R. Comrs. v. Longford (1927), 
90 L. J. K. B. 882. 

649. Add Citation: — 10 Tax Cas. 88. 

Add. Annotations : — -Consd. Allen v. Tre- 
hearne, [1938] 2 K. B. 464. Refd. Birt, 
Potter & Hughes v. I. R. Comrs. (11*27), 12 
Tax Cas. 970 ; I, R. Comrs. v. PakenLam. 
I. R. Comrs. v. Longford (1927), 90 L. J. K. B. 
882 ; Cockerline (W. H.) & Co. v. I. R. Comrs. 
(1930), 47 T. L. R. 13; United Kingdom 
Advertising Co. v. Whiting (1931), 47 T. L. R. 
420 ; Perry v. Astor (1935), 19 Tax Cas. 255. 
654. Add. Annotations: — As to (1) Refd. Whitney 
v. I. R. Comrs., [1926] A. C. 37. Generally , 
Refd. I. R. Comrs. v. Pakenham, I. R. Comrs. 
v. Longford, Gascoigne v. I. R. Comrs., T1927] 
1 K. B. 594 ; I. R. Comrs. v. Cull, [1938] 2 

K. B. 109. 

656a. Income actually received.] — (1) Where 
interest on a loan had not been paid & might 
never be paid : — Held : the amount thereof 
ought not to be included in computing the 
tax-payer’s income for income tax purposes 
for the year during which it was payable. 

(2) The Comrs., & the Special Comrs., in 
confirming an assessment which included the 
above interest, informed the tax-payer that 
the duty thereon would not be collected until 
in fact the interest had been received by 
him : — Held : they had no power to do this. 
They could only confirm, discharge or modify 
an assessment on income received. There is 
no authority to make a contingent assess- 
ment. — Lambe v. Inland Revenue Comrs., 
[1934] 1 K. B. 178 ; 103 L. J. K. B. 09 ; 150 

L. T. 190 ; 18 Tax Cas. 212. 

Annotations : — As to (1) Could. Dewar v. I. R. Comrs., [1935] 
2 K. B. 351. As to (1) Refd. CbampDey's Executors v. 
I. R. domra. (1935), 19 Tax Oas. 375. 

656b. .] — Under the will of a testator resp. 

was appointed one of the exors. & was be- 


queathed a legacy of £1,000,000 free of 
legacy duty. Testator died on Apr. 11, 1930, 
& his will was duly proved in May of the 
same year. The exor.’s year expired on 
Apr. 11, 1931, when the legacy of £1,000,000 
became payable & thenceforth in law carried 
interest at 4 per cent, per annum on each part 
of it as was for the time being unpaid. 
Testator’s estate was at all material times 
sufficient to enable interest to be paid on the 
legacy. In Apr. 1932, reap., acting on the 
advice of his accountant, decided to allow the 
question of interest to stand over, & he had 
not at any material time received any sum 
in respect of interest. Resp. was assessed to 
sur tax in the sum of £50,180 for the year 
ending Apr. 5, 1933, which included a sum 
of £40,000, representing interest at 4 per 
cent, on the legacy of £1,000,000 : — Held : 
as resp. had not received any of the interest 
there was no income in respect of it on which 
he could be charged to tax. — Dewar v. 
Inland Revenue Comrs., [1935] 2 K. B. 
351 ; 104 L. J. K. B. 646 ; 163 L. T. 357 ; 51 
T.L.R.630; 79 Sol. Jo. 522 ; 19 Tax Cas. 601. 

Annotation : — Consd. Woodhouso v. I. R. Comrs. (1930), 80 
. Sol. Jo. 705. 

656c. Sale of shares cum dividend — Finance Act, 
1927 (c. 10), s. 33 — Exemption from liability — 
“ Exceptional ” avoidance.] — A co. with a 
capital of £4,000, divided into 3,900 preference 
shares of £1 each & 1,000 ordinary shares of 
2s. each, was in 1933 in a position to declare 
out of profits accumulated before July 5, 
1932, a dividend of £100 on each ordinary 
share. Applt., who held the preference 
shares & all but forty of the ordinary shares 
admittedly avoided sur tax by selling all but 
five of his ordinary shares at £76 each, to 
about forty persons, with the promise, which 
he could fulfil by exercising his voting rights 
in respect of the preference shares, that the 
co. would declare a dividend. Many of the 
purchasers were employees of the co., & did 
not pay the purchase money till they received 
the dividends amounting to £75, £100 less 
income tax £25, which were immediately 
declared. Applt. having been assessed to 
sur tax on the amount of the dividends as 
assets within Finance Act, 1027 (c. 10), 
s. 33 : — Held : though the dividends were 
assets falling into charge under that section, 
applt. escaped under the proviso to sub- 
sect. (4) in that the avoidance was “ ex- 
ceptional & not systematic.” Those words 
refer primarily to number, & a single act of 
avoidance does not cease to be exceptional 
because it is planned or designed, nor because 
it is carried out by a number of sales. — 
Bilsland v. Inland Revenue Comrs., 
[1930] 2 K. B. 542 ; [1930] 2 All E. R. 016 ; 
105 L. J. K. B. 672; 155 L. T. 352 ; 52 
T. L. R. 507 ; 20 Tax Cas. 440 ; sub nom. 
Inland Revenue Combs, v. Bilsland, 80 
Sol. Jo. 075. 
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656d. .] — Woodhoutbe v. Inland Revenue 

Combs. (1936), 80 Sol. Jo. 705. 

661. Add . Citations : — [1920] 2 K. B. 246; 95 
L. J. K. B. 694 ; 134L.T.699; 11 Tax Gas. 181. 
Add . Annotation : — Refd. I. R. Comrs. v. 
Wright, [1927] 1 K. B. 333. 

662. Add . Citations .*—134 L. T. 754 ; 10 Tax Gas. 
351. 

Add. Annotation : — Refd. Jones v . Down 
(1930), 80 Sol. Jo. 553. 

662a .] — A co. having a stun con- 

sisting of accumulated profits standing to the 
credit of its reserve fund & being empowered 
so to do by its arts, of assocn., passed resolu- 
tions that its capital should be increased by 
the creation of new shares, & that it was 
desirable to capitalise the sum & make it 
available for distribution among the share- 
holders as capital free from income tax, & 
further resolutions pursuant to which the 
sum was applied in payment up of the new 
shares, which were to be offered to the share- 
holders in proportion to their existing shares 
with an option to them either to accept the 
new shares so fully paid up, or to take their 
. nominal value in cash. A shareholder having 
accepted the whole of the new shares offered 
to him as fully paid, was assessed to super 
tax in respect thereof. The Special Comrs. 
having discharged the assessment : — Held : 
so far, as the question raised was a matter of 
fact, it was concluded against the revenue 
by the finding of the Comrs., & so far as it 
was a matter of law, it was concluded against 
the revenue by Bouoh v. Sproule (1887), 12 
App. Cas. 385, Inland Revenue Comrs . v. 
Blott , Inland Revenue Comrs. v. Greenwood, 
No. 663, & Inland Revenue Comrs. v. Fisher’s 
Executors, No. 604, the co. being dominant 
for all purposes, & the shares not bearing the 
character of income. — Inland Revenue 
Combs, v . Weight, [1027] 1 K. B. 333 ; 95 
L. J. K. B. 982 ; 135 L. T. 718 ; 11 Tax Cas. 
181, C. A. ; revsg. 8. C. sub nom. Inland 
Revenue Combs, v . Coke, Same v. Weight, 
[1920] 2 K. B. 240. 

Annotation : — Difltd. Parker®. Chapman (1028), 138 L. T. 729. 

662b* On amalgamation of oompany.] — 

Held : part of resp.’s income. — Inland 

Revenue Combs, v. Robebts (1927), 13 
Tax Cas. 277, O. A. 

Annotation: — Oonsd. Thompson v. Trust & Loan Co. of 
Canada. (1932] 1 K. B. 517. '* 

663. Add. Annotations: — Apld. I. R. Comrs. v. 
Fisher’s Exors., [1926] A. 0. 395 ; I. R. 
Comrs. v. Wright (1920), 95 L. J. K. B. 982. 
Dlstd. Parker v. Chapman ( 1928 ), 138 L. T. 729. 
Consd. Income Tax Comr. , Bengal v. Mer- 
cantile Bank of India, Ltd., [1930] 2 All E. R. 
857. Refd. Whitmore v . I. R. Comrs. (1925), 
10 Tax Cas. 045 ; Martin v. Lowry, Martin v. 
I. R. Comrs., [1920] 1 K. B. 650; Baker r. 
Archer-Shoe, [1927] A. C. 844 ; I. R. Comrs. 
v. Daigety & Co. (1929), 98 L. J. K. B. 542 ; 
Gimson v. I. R. Comrs., [1930] 2 K. B. 240 ; 
Hamilton v. I. R. Comrs., [1931] 2 K. B. 495 ; 
Wilkinson v. I. R. Comrs. (1931), 16 Tax Cas. 
52 ; Drew & Sons, Ltd. v. I. R. Comrs. (1932), 
17 Tax Cas. 140 ; Neumann v. I. R. Comrs., 
[19341 A. C. 215; Lambe v. I. R. Comrs., 
[1934] 1 K. B. 178 ; Aldwarke Co. v. I. R. 
Comrs. (1933), 18 Tax Cas. 125 ; Dewar v. 
I. R. Comrs., [1935] 2 K. B. 351 ; Re Ward, 


Ringland v. Ward, [1930] 2 All E. R. 773 ; Re 
Home Grown Sugar, Ltd., [1938] Oh. 219 ; 
I. R. Comrs. t>. Cull, [1938] 2 K. B. 109 ; 
I. R. Comrs. v. National Mortgage & Agency 
Co. of New Zealand, Ltd., [1938] A. O. 524. 

664. Add. Citations .•—[1920] A. C. 395 ; 95 

L. J. K. B. 487 ; 134 L. T. 681 ; 10 Tax 
Cas. 302, H. L. 

Add. Annotations : — Folld. Whitmore v. I. R. 
Comrs. (1925), 10 Tax Cas. 045. Apld* I. R. 
Comrs. v. Wright (1920), 95 L. J. K. B. 982. 
Consd. Income Tax Comr., Bengal v. Mer- 
cantile Bank of India, Ltd., [1930] 2 All E. R. 
857. Refd. Briggs v. I. R. Comrs. (1932), 17 
Tax Cas. 11. 

664a. .] — A limited co. ap- 

propriated for distribution among its ordinary 
shareholders as a capital bonus £200,000 
undivided profits which had been carried to 
the credit of its reserve account, the amount 
to be applied (1) in subscribing for one 
hundred & fifty £1,000 4 per cent, debentures 
of the co., & (2) in paying up in full fifty 
thousand £1 unissued ordinary shares of the 
co. All the ordinary shares were held by one 
of the directors. The debentures, all of 
which were issued to this shareholder, were 
redeemable at one month’s notice by the co. 
at any time, & at one month’s notice by the 
holder after May 25, 1920. On Apr. 10, 
1920, the whole of the £150,000, due on the 
debentures was paid by the co. to the holder, 
interest being waived by him, & the co. 
thereupon borrowed £72,500 from him at 
6 per cent, interest, a liability reduced to 
£33,117 by June 30, 1920 Held : the de- 
bentures constituted a capital receipt in the 
hands of the shareholder, & he was not 
assessable to super tax for the year 1920-21 
in respect of the amount of the debentures. — 
Whitmobe v. Inland Revenue Combs. 
(1925), 10 Tax Cas. 045. 

665. Add. Annotations : — Dlstd. Madras Income 
Tax Comr. v. P. R. A. L. Muthukaruppam 
Chettiar (1935), 79 Sol. Jo. 501. Refd. I. R. 
Comrs. v. Fisher’s Exors., [1920] A. C. 395 ; 
I. R. Comrs. v. Wright (1920), 95 L. J. K. B. 
982 ; Drew & Sons, Ltd. v. I. R. Comrs. 
(1932), 17 Tax Cas. 140; Re Metcalfe & 
Sons, Ltd., [1933] Ch. 142 ; Austins of East 
Ham, Ltd. v. I. R. Comrs., [1937] 4 All E. R. 
275 ; Re Home Grown Sugar, Ltd., [1938] 
Ch. 219. 

After this case add : — 

Investment companies.] — See Finance 

Act, 1936 (o. 34), s. 20 (0). 

666. For the existing paragraph substitute the 
following paragraph : — 

Distribution of profits — Assets of oompany 
written up — Loans to directors written off.] — 
A partnership business was converted into 
a limited co. in 1916, practically the whole 
of the shares therein being held by two resps., 
the original partners, who were brothers, & 
were also the governing directors. The 
accounts showed profits of £117,000 for the 
three years ending Dec. 1919, but no divi- 
dends were declared or paid. The co., having 
power to lend money, granted loans amount- 
ing to £283,000 to resps. at 5 per cent, interest, 
against which the capital assets were in- 
creased in value by £220,000 & profits drawn 
upon to the extent of £57,000. The actual 


114 



Vol. XXVIIL — Inoome Tax. Cases 888 — 007a. 


cash lent was mainly provided by a bank 
overdraft. At a later date reaps, duly passed 
resolutions purporting to canoed the debt of 
£283,000 by writing it off against the general 
reserve fund. Reaps, having been assessed 
to super tax upon £283,000 : — Held : (1) the 
loans were genuine loans, which gave rise to 
no liability to super tax, even if cancelled, 
except as to the £57,000 taken from profit & 
loss acoount; (2) the purported release of 
the debt was wholly invalid & ineffectual, & 
resps. remained liable to the co. to repay the 
whole amount of the £283,000 but were not 
liable for any super tax thereon. — Hall v. 
Inland Revenue Combs. (1920), 135 L. T. 
759; 11 TaxOas. 24, C. A. 

668a. Transfer of assets to subsidiary company — 
In consideration of shares — Distribution to 
shareholders In parent company.] — A colliery 
co. which had accumulated large reserves 
transferred certain of its assets, comprising 
land & houses, freehold minerals, railway 
wagons & outside investments, to a sub- 
sidiary co. formed in order to take over the 
assets. The consideration for the transfer 
was to be satisfied by the allotment to the 
parent co. of shares in the subsidiary co. 
The parent co. declared bonuses on its own 
shares to be satisfied by the issue to its share- 
holders of the shares to which it was entitled 
in the subsidiary co. & those shares were, 
in fact, allotted direct by the subsidiary co. 
to the shareholders in the parent co. The 
transaction was shown in the books of the 
parent co. by the transfer to the balance of 
profit & loss account of the balances standing 
to the credit of reserve & other accounts, & 
the distribution of bonus shares was recorded 
as having been made out of the balance of 
profit & loss account. The original share- 
holders in the subsidiary co. were identical 
with those in the parent co. The first 
directors of the subsidiary co. were the 
directors of the parent co. &, with one 
exception, the directors of the two cos. were 
the same throughout. It was the intention 
of the directors of the parent co. to retain 
under their control the assets transferred to 
the subsidiary co. & the two cos. were to a 
large extent inter-dependent, the parent 
co. being partially dependent on the sub- 
sidiary co. for finance. Applt. & his wife, 
as holders of shares in the parent co., received 
a distribution of shares in the subsidiary 
co. & an amount representing the value of 
the shares plus an appropriate addition for 
income tax was included in an assessment to 
super-tax made upon applt. The Special 
Comrs. on appeal held that the distribution 
was a release by the parent co. of assets to 
its shareholders & that to the extent to which 
the distribution represented a distribution 
of current or accumulated profits it was 
income assessable to super- tax : — Held : that 
the Special Comrs.* decision was correct. — 
Briggs v. Inland Revenue Combs. (1932), 
17 Tax Cas. 11. 


666b. Distribution of shares In another company — 
Acquired out of accumulated profits. ]~-A 
public limited co. promoted & registered a 
subsidiary co., subscribing in cash for the 
whole of its issued share capital, which was 
held by nominees of the parent co. The 
whole of the shares in the parent co. were 
subsequently purchased by a third co. under 
an agreement which provided that part of 
the consideration should be the assignment 
to the existing shareholders in the parent co. 
of the shares in the subsidiary co. & of a debt 
due by the subsidiary to the parent, in satis- 
faction of which a further issue of shares was 
made by the subsidiary. Under the authority 
of an extraordinary resolution of the parent 
co. the shares in the subsidiary, which were 
declared to be capital assets of the parent 
in excess of liabilities & paid up share capital, 
were distributed, in specie, among the share- 
holders of the parent co. in proportion to their 
respective holdings. Applt. was assessed to 
super tax in an estimated figure to cover the 
value of shares so distributed to him to the 
extent that they had been acquired by the 
parent co. out of accumulated profits. He 
appealed to the Special Oomrs., contending 
that the distribution was a distribution of 
capital. The Special (Jomrs. held that to the 
extent that the shares distributed to applt. 
were acquired by the parent co. out of its 
accumulated profits they represented income 
liable to super tax in applt/s hands ; — Held : 
the Special Comrs.* decision on the point 
argued before them was correct, without 
prejudice, however, to the position which 
would arise in a case where shares acquired 
out of accumulated profits were required in 
the balance sheet to answer share capital. — 
Wilkinson v. Inland Revenue Comrs. 
(1931), 10 Tax Cas. 52. 

667. Add. Annotations: — As to (1) Consd. Perrin 

v. Dickson (1029), 98 L. .T. K. B. 683 ; I. R. 
Comrs. v. Ramsay (1935), 154 L. T. 141. 
Refd. Dott v. Brown, [1930] 1 All E. R. 543. 
As to (2) Refd. Minister of National Revenue 
v. Spooner, [1933] A. C. 084. As to (3) Apld. 
Westcombe v . Hadnock Quarries, Ltd. (1931), 
10 Tax Cas. 137. 

667a. Annual percentage of profits on sale of 
dental practice.] — On Sept. 28, 1932, resp. 
entered into an agreement to purchase the 
practice of a dentist in Wimpole Street, 
London. Clause 3 stated that the primary 
price to be paid by the purchaser should be 
£15,000, which sum should be subject to 
increase or diminish as thereinafter provided. 
Under clause 4, £5,000 waB to be paid on the 
exchange of the agreement & applt. was to 
pay to the vendor in respect of the balance 
of the purchase price each year for ten years 
from Aug. 10, 1932, 25 per cent, of the net 
profits of the practice, such sums to be paid 
to the vendor as capital sums paid in respect 
of the purchase price, & if the aggregate paid 
during the ten year’s should amount to more 
or less than £10,000 the jirimary price of 


PART XI, SECT. 3, SUB-SECT. $.~B. 

r. I. Issue of bonus de- 

bentures .] — An investment oo.» carrying- 
on business in India, capitalised its 
accumulated undistributed profits & 
issued to its shareholders bonus de- 
bentures, which were subsequently re- 


deemed : — Held : the shareholders did 
not, as tb^ result of those transactions, 
receive any taxable income, profits or 
gains within sect. 4 of Indian Income 
Tax Act, 1922. 

The personal motive or purpose of 
the individual shareholders, even if 
they hold a controlling Interest in the 
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£15,000 should be Increased or diminished 
accordingly. Clause 5 charged the balance 
of the purchase price for the time being 
remaining payable on the goodwill assets 
or profits of the practice into whosesoever 
hands the same might come, which, with the 
personal covenant of the purchaser thereof, 
was the primary security therefor, & £5,000, 
art of the £10,000, was additionally secured 
y a mrtge. of a policy which should be 
assigned by the purchaser to the vendor to be 
reassigned as soon as the vendor had received 
the £5,000. No provision was made for the 
event of the death of, or the discontinuance 
of the practice by the purchaser, in either of 
which cases therefore the £16,000 would 
neither be increased nor diminished. Resp. 
claimed to deduct, in making a return of the 
income for super tax purposes, £886 payable 
by him under the agreement for the tax year 
in question. The Special Comrs. held that 
he was entitled to make that deduction as the 
£886 was of the nature of income & not a 
capital sum. On July 25, 1936, Finlay, J., 
confirmed their decision : — Held : the 
question to be determined was whether, 
under the terms of the particular agreement 
in question, the consideration for the purchase 
was a sum of money, though payable in 
instalments, or whether it was an annuity. 
Under the agreement the sum of £16,000 was 
made the purchase price 1>om beginning to 
end, & the mere fact that in the result the 
amount paid might be greater or less than 
what was called the primary price did not 
alter the legal position ; a definite purchase 
price was being dealt with by the agreement. 
Therefore the instalments were not annuities, 
but merely the method & the manner & the 
form in which a lump sum was paid ; accord- 
ingly the £886 could not be deemed income, 
but was capital & not deductible from income 
for tax purposes. — Inland Revenue Comrs. 
v. Ramsay (1935), 164 L. T. 141 ; 79 Sol. Jo. 
987 ; 20 Tax Cas. 79. C. A. 

Annotations Consd. Dott v. Brown, [1936] 1 All E. R. 543. 
Befd. British Salmson Aero Engines, Ltd. v. I. R. Comrs., 
[1937] 3 All E. R. 464 ; I. R. Comrs. v. Ledgard, T1937] 
2 All E. It. 493 ; Commercial Union Assurance Co. v. 
I. R. Comrs., [1937] 4 All E. R. 159 ; I. R. Comrs. v. 
Pyman (1937], 21 Tax Cas. 129 ; Leggc v. Flottons, Ltd., 
[19391 3 All K. R. 220. 

668 . Add . Citations 95 L. J. K. B. 465 ; 42 
T. L. R. 239 ; 70 Sol. Jo. 366 ; 10 Tax Cas. 235. 
Add, Annotation: — Dbtd. I. R. Comrs. v, 
Pakenham, I. R. Comrs. v. Longford, Gas- 
coigne v. I. R. Comrs., [1927] 1 K. B. 594. 

668a. Part retained by. trustees — For payment 

of death duties.] — Applt.’s first husband, by 
his trust disposition & settlement, gave the 
whole of his property, real & personal, to 
trustees for payment of his debts, except 
those heritably secured on his real estate, 
his funeral expenses, & the management 
expenses of the trust, any legacies he might 
leave* & an annuity to a niece, & subject 
thereto, in the events which happened, the 
trustees were to hold the whole of bis property 
on trust to pay out of the free income thereof 
an annuity to his sister, & subject to the 
implement of all prior purposes of the trust, 
the trustees were, as soon as convenient after 
his. death, to convey all his lands & estates to 
applt. in life-rent during her life, with 
remainders over to a series of heirs, & to hold 
the whole of the residue of his property in 
trust for her in life-rent during her life & on 


her death to the person then entitled to the 
landed estates in fee. In addition to all 
powers competent to them by statute or 
common law, testator conferred on his 
trustees all powers of administration com- 
petent to a fee simple proprietor, &, in 
particular, power to sell any part of his 
property & to grant leases of any part of the 
heritable property. On the death of testator 
in 1919, heavy death duties became payable 
on the heritable estates, which were already 
heavily mortgaged. The trustees elected 
to pay the duties by sixteen half-yearly 
instalments, of which the earliest were met 
out of the proceeds of sale of testator’s 
stocks & shares. Pending the realisation 
of such part of the heritable estates as, after 
necessary reductions of the charges thereon, 
would be sufficient to meet the remaining 
instalments, the trustees retained the estates 
& the management thereof in their own hands, 
& paid applt. only the free annual income. 
On the footing that she was entitled to the 
life-rent of the estates from the date of her 
husband’s death, applt. was assessed to 
super tax for the year 1923-24 on the whole 
annual value of the estates as assessed to 
income tax, Sched. A., for the previous year, 
& this assessment was upheld by the Special 
Comrs. on appeal : — Held : applt. was assess- 
able to super tax for the year 1923-24 only 
on the amount of the free incorpe actually 
receivable by her from the trustees for the 
preceding year, the trustees & not applt. 
being owners of the estates for the purposes 
of Sched. A. for that year. — De Robeck 
(Lady) v. Inland Revenue Comrs. (1928), 
13 Tax Cas. 345, H. L. 

Annotation : — Distd. Shanks v. Inland Revenue Comrs., 
[19291 1 K. B. 342. 

668b. During minority.] — Applt. ’s 

grandfather left a share of his estate in trust 
for his son, applt.’s father, for life & after 
the father’s death in trust for the issue of the 
father in such shares & on such conditions 
as the father should appoint : in default of 
appointment, in trust for those children 
equally who should attain the age of twenty- 
one. The father died in 1919. His will 
exercised the power of appointment men- 
tioned above & provided, inter alia , that the 
property settled by the will of the grand- 
father should on the father’s death be 
divided into as many shares as he should 
have children surviving him, & that each 
child’s share should be held by trustees on 
trust to pay the income to the child for 
twenty years from the father’s death & after 
that period, if the child survived, to transfer 
the corpus to him absolutely. As the result 
of Chancery proceedings with reference to 
the father’s will the ct. ordered, inter alia , 
that a certain sum per annum should be 
paid to the guardian of applt. out of the 
income of his share in the grandfather’s 
estate, for his maintenance during minority. 
It was contended that this amount only 
should be brought into the computation of 
applt.’s liability to super-tax: — Held: the 
income of the share of the estate appro- 
priated to applt. was all income of applt. for 
super- tax purposes. — Stern v. Inland 
Revenue Comrs. (1929), 15 Tax Cas. 148,0. A. 

669a. Share of repaid excess profits duty paid over 
to retired partners.] — Rigden v. Inland 
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Revenue Comes., Inlani Revenue Combs. 
v. TJrwick’s Exors., No. 400c, ante. 

670a. Partnership — Payments to widow of deceased 
partner — For use of firm name.] — A partner- 
ship deed provided that in the event of 
death of a partner the remaining partners 
might continue to use the firm’s name, 
marks, & goodwill, paying to the exors. of 
the deceased partner for this privilege 
the sum of £500 quarterly for a period of 
five years, “ after which it may be enjoyed 
without further payment.” One of the 
partners died, leaving one-half of his residuary 
estate in trust for his widow, applt. The 
value of deceased’s share in the capital & 
income of the partnership was agreed & 
paid to the exors. in full discharge of all 
claims except the quarterly payments. 
These payments were duly made, at first in 
full, but later under deduction of income tax. 
Applt. was assessed to super tax for the year 
1920-27 in respect of her half share of the 
four quarterly payments received in 1925-26 : 
— Held: the payments were income assess- 
able to super tax. — Mackintosh v. Inland 
Revenue Combs. (1928), 14 Tax Cas. 15. 

671a. Loans to controlling shareholder of private 
company — No dividends declared.] — Applt. 
was the controlling shareholder of five 
private limited cos. From time to time he 
withdrew from the business of each of the 
cos. sums which he used to finance the pur- 
chase in his own name of premises to be 
occupied by himself trading as a firm. The 
sums so withdrawn were described in the 
cos.’ accounts as “loans” to ap^lL trading 
as such firm. Each of the cos. had power to 
advance money on loan, with or without 
security, but, while in some cases the loans 
shown in the accounts to have been made to 
applt. were subsequently approved formally 
in general meeting, no previous formal 
authorisation was given for any of the loans. 
The loans were not secured by any document, 


& no provision was made as to repayment or 
interest thereon. None of the cos. ever 
declared a dividend for any of the years 
material to the case. The Special Comrs. 
decided that the loans in question had not 
been made in the course of the businesses 
carried on by the cos., & that they were not 
genuine loans but constituted income of applt. 
for the purposes of super tax : — Held : there 
was ample evidence before the Comrs. to 
support their conclusion of fact. — Jacobs v. 
Inland Revenue Combs. (1925), 10 Tax 
Cas. 1. 

072. Add. Citation : — 134 L. T. 408, 

Add. Annotation : — Refd. Thompson v. Trust 
& Loan Co. of Canada (1932), 48 T. L. R. 209. 

672a. Arrears of Interest reoelved by purchaser of 
bonds.]— Where a taxpayer purchases bearer 
bonds, on which the interest for several years 
is in arrear, & his purchase confers upon him 
the right to the arrears, & several years’ 
arrears are subsequently paid to him in one 
sum, the whole of that sum forms for the 
purpose of super tax, under 1918 Act, 
8. 5 (3) (c), part of his income for the year in 
which payment was received. — Leigh v. 
Inland Revenue Combs., [1928] 1 K. B. 73 ; 
90 L. J.K.B.853; 137L.T.303; 43T.L.R. 
528; 11 Tax Cas. 690. 

Annotations : — Apld. Grey t>. Tlley (1932). 16 Tax Cas. 414. 

Refd. Simpson v. Maurice’s Exors. (1929) 14 TaxCas. 580; 

Lambe v. I. R. Comrs.. [19'34] 1 K. B. 178 ; Dewar v. I. It. 

Comrs., [1935] 2 K. B. 351 ; Ohampneys’ Kxeoutora v. 

■ I. R. Comrs. (1936), 19 Tax Cos. 375. 

673. Add. Citations 135 L. T. 272; affd. (1928), 
139 L. T. 20 ; 44 T. L. R. 420 ; 72 Sol. Jo. 
239 ; 13 Tax Cas. 700, O. A. 

673a. No effective declaration of trust.] — 

In Aug. 1916, applt. who had no marriage 
settlement decided to make provision for his 
wife & daughter, & for that purpose to create 
a trust fund for their benefit. He accord- 
ingly informed his wife that as part of the said 
trust fund he was going to transfer certain 


PART XI. SECT. 3, SUB-SECT. 2.— C. 

•A. Income received by settlor under 
voluntary settlement — Deductions — Out- 
poinQs by trustees .] — Held : only the 
free income paid over to the settlor 
after payment of the out-goings by the 
trustees, with the appropriate addition 
for income tax, was his income for 
super tax purposes. — Inland Revenue 
Combs, v. Hamilton (Lord) of 
Dalzell (1926), 10 Tax Cas. 406. — 
SCOT. 

sb. Free life rent use <£ enjoyment of 
house — AU outgoings excevt tenant’s 
taxes paid by trustees.]~Held : the 
assessments made to include the out- 
goings paid by the trustees, as increased 
by the appropriate addition tor Income 
tax, were properly made. — Donald- 
son’s Executors v. Inland Revenue 
Comrs. (1927), 13 Tar Cas. 461.— 
SCOT. 

sd. Loan to associated company,] — 
The Hong Kong Trust Corpn,, Ltd., 
lent money to the Bombay Trust 
Corpn., Ltd., & the latter paid interest 
thereon. In respect of this interest 
the Hong Kong co. was assessed to 
income tax in the name of the Bombay 
oo., as its agent under Indian Income 
Tax Act, 1922, ss. 42 (1), & 43, & 
such assessment was held good on 
appeal to the Privy Council. The 
loan was paid off through a common 
banker & a new loan from Arnold & 
Co. in China was substituted for it. 
All these cos., inducting the bankers. 


were closely associated cos. & their 
share capitals were held almost ex- 
clusively by one family. The income 
tax authorities at Bombay disbeliev- 
ing the reality of the transactions con- 
tinued to assess the Hong Kong co. 
in the name of the Bombay co. as its 
agent : — Held : all the evidence went 
to show that the transaction by which 
the lender was charged was a real one 
& as the tax authorities were unable 
to prove the contrary by evidence the 
assessment was invalid 8c must be 
discharged. — Income Tax Comb., Bom- 
bay Presidency & Aden v. Bombay 
Trust Corpn., Ltd., [1936] 2 All E, R. 
1679, P. C.— IND. 


»f. Payment for liberty to with- 
draw support — WheUter “ easement.” \ — 
Resp. was the proprietor of the surface 
& subjaoent strata, other than the coal, 
of cer tain lands. In 1900 resp.’s pre- 
decessor entered into an agreement 
with the owner of the coal 8c the co. 
working the coal which provided that, 
in consideration of tho payment of one 
penny upon every ton of coal or dross 
raised, tho coal owner 8c tho co. should 
be entitled to work the coal & lower 
the surface & also to make below the 
surface, in the strata belonging to the 
surface owner, any underground roads, 
accesses or co mmuni cations necessary 
for the convenient working of the coal. 
The coal owner & the co. were bound to 
compensate the surface owner & his 
tenants & feuars for all damage caused 
directly or indirectly by the working 
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of the coal. On appeal against an 
assessment to sur-tax for the year 
1934-35 which included the sum paid 
to him (under deduction of income tax) 
by tho colliery co. in respect of coal 
raised in that year, resp. contended 
( inter alia) (a) that the advantage of 
working coal free from interruption 
by tho surface owner conferred by the 
agreement of 1900 did not create any 
easement or privilege in. over or 
derived from land, 8c that sect. 21 of 
Finance Act, 1934 (c. 32) did not apply 
to the payments made under that 
agreement ; (6) that no part of the 
payments was referable to wayleaves, 
& (c) alternatively, that such part only 
of the payments as was referable to 
wayleaves should bo included In the 
assessment. It was agreed that. If 
the payments were apportionable, 
they might fairly be apportioned as to 
7/40ths to wayleaves 8c as to 33/40ihs 
to the other working 'rights. The 
Special Comrs. decided that sect. 21 of 
Finance Act, 3 934 (o. 32), did not apply 
to 33/40ths of the payments & that 
7/40ths only thereof should be included 
in the assessment : — Held : the pay- 
ments made in respect of the right to 
lower the surface were payments of 
rent in respect of an “ easement ’’ 
within sect. 21 of Finance Act, 1934, & 
accordingly the whole of the payments 
under tho agreement fell to be included 
in the assessment to sur-tax on resp. — 
Inland Revenue Comrs. v. Hope, 
11937] S. O. 585 ; 21 Tax Oas. 116. — 
SCOT. 
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shares in a private co. into the joint names of 
himself A his wife, & that in the meantime 
A until such transfer was completed he would 
himself hold the said shares upon trust. By 
his direction a trustee account in respect of 
these shares was opened in the books of the 
co., A the dividends on the shares were paid 
into that account A accumulated. A draft 
deed of trust had been submitted to applt. 
for his approval in Jan. 1917, but owing to 
various circumstances could not be finally 
completed until Apr. 1919 : — Held : the 
parol declaration of trust was not an 
immediate A complete declaration of trust, 
but merely the declaration of an intention 
on the part of applt. to settle the shares A 
of his intention meanwhile to keep them in 
medio so that they might be ready , when the 
trust was effectively declared. There was no 
effective trust declared of the income of 
these shares in Feb. 1917, A it remained the 
income of applt. up to the time when the deed 
was executed. — Allan v . Inland Revenue 
Combs. (1926), 133 L. T. 9 ; nom. 

Inland Revenue Combs, v. Allan, 9 Tax 
Cas, 234, H. L. 

673b. Inoome received by executor before assent 
to legacy.] — Under the will of his father, who 
died in Aug. 1921, resp. was entitled to a 
specific legacy of certain shares in two cos. 
Owing to difficulties in administration the 
exors. did not asseht to the legacy until 
June, 1924, A in the meantime dividends had 
been declared upon the shares in Feb. A 
Aug. 1923, A in Mar. 1924, which dividends 
were retained by the exors. until their assent 
in June, 1924. Resp. was assessed to super 
tax upon these dividends for the years 
ending Apr. 6, 1924, A Apr. 6, 1926, 
respectively, on the basis that they were his 
income for the years when such dividends 
were payable by the cos. Resp. contended 
that as he was not in a position to require 
payment of the dividends from the exors. 
until June, 1924, they were not his income or 
receivable by him until then, A that he was 
wrongly assessed : — Held : the doctrine of 
relation of the exor.’s assent to the date of 
the death applied, A resp. was rightly 
assessed. — Inland Revenue Comrs. v. 
Hawley, [1928] 1 K. B. 678 ; 97 L. J. K. B. 
191 ; 138 L. T. 710 ; 13 Tax Oas. 327. 

Annotations ; — Befd. Grey v. Tiley (1932), 10 Tax Oas. 414; 

.AColian Oo. v. I. K. Oomrs., I. R. Comrs. v. dCollan Qo., 

[1936] 2 All E. R. 219. 

678o. Income from share of residue — When resi- 
due ascertained.] — Applt. on attaining the 
age of twenty-five became entitled to a 
quarter share in the capital A income of the 
residue of his father’s estate, which consisted 
mainly of real property heavily mtged. The 
will provided that the property was to be 
divided when the youngest child attained 
twenty-five, which happened in 1916, A not 
before, A that until then the exors. A trustees 
should apply the surplus income, after pay- 
ment of legacies, annuities, etc., in reduction 
of the mtge. debts. In fact the exors. did 
not divide the property A continued, from 
1916 to 1926, to apply the surplus income to 
reducing the mtges. All testator’s debts 
other than the mtge. debts had been paid off 
before Mar. 1919, A payment of certain 
legacies A annuities was begun in Bee. 1919, 
but no payment was made to the residuary 


legatees until 1621, after which small annual 
payments were made. The delivery of a 
residuary account was not necessary in this 
case as no legacy duty was payable on the 
residue. Assessments to super tax for the 
years 1920-21 to 1925-26 were made upon the 
applt. to include one-fourth of the income 
from the property, less annual charges, but 
without deduction for repayment of mtges. : 
— Held : so long as the mtge. or other debts 
remained unpaid the exors. were entitled 
to retain any assets coming to their hands, 
the applt. aid not enforce conveyance to 
himself of his share of the residue, A there- 
fore the income arising from his share was 
not his income for super tax purposes. — 
Daw v . Inland Revenue Combs., Duff- 
Dunbab v. Inland Revenue Combs. (1928), 
14 Tax Oas. 68. 

Annotations : — Expld. A Distd. I. R. Comrs. v. Smith, [1930] 
1 KL. B. 713. Gonad. Wahl u. I. R. Oomrs. (1933), 149 
L. T. 203. 

673d. Question of fact.] — A testator by 

his will devised A bequeathed all his real A 
personal estate to exors., whom he also 
appointed trustees upon trust to sell A 
convert, with power to postpone, A, after 
payment of his funeral A testamentary 
expenses, debts A legacies, to divide the 
residue amongst his children in equal shares. 
At the time of testator’s death the estate 
was subject to mtges. pf considerable amount. 
The exors. had from time to time made 
advances to the children, A were in the habit 
of crediting a beneficiary’s share of the 
income of the residuary estate in reduction 
of the interest on A, if sufficient, the capital 
of the advances to him. One of testator’s 
sons having been assessed to super tax for 
the year ending Apr. 6, 1920, on income 
which included the sum so credited to him 
in the preceding year, appealed against the 
assessment on the ground that the residue 
had not as yet been ascertained, inasmuch 
as there was a mtge. on the estate for a large 
sum, which was still outstanding, A therefore 
that he had no income from testator’s 
residuary estate to which super tax could 
attach. The Comrs. held that in those 
circumstances they were precluded by Daw 
v. Inland Revenue Comrs., No. 073c, from 
„ holding that the residue had been ascertained, 
A they discharged the assessment : — Held : 
the question whether the residue had been 
ascertained A the bequest assented to by 
the exors. was a question of fact to be deter- 
mined by the Comrs. A not by the ct. ; there 
was no rule of law that the mere existence 
of an outstanding mtge. prevented the 
residue from being ascertained ; the Comrs. 
had misdirected themselves in law in holding 
that Bow’s case, No. 073b, prevented them 
from coming to a decision on the facts, A the 
case must be remitted to them for \ finding 
whether on the facts the residue had been 
ascertained so as to constitute a trust fund ; 
also, Bow’s case, No. 673b, decided no 
principle of law, but was merely a decision 
on the particular facts of that case. — 
Inland Revenue Combs, v. Smith, [1980] 1 
K. B. 713 ; 99 L. J. K. B. 301 ; 142 L. T. 
617; 16 Tax Cas. 601, C. A. 

Annotation : — Oonsd. Wahl t>. X. R. Comrs. (1933), 149 L. T. 
203. 

673e. .]— An assessment to sur-taac in 

respect of an income of £31,239 was made mi 



Vol. XXVIH— Income Tax. Oases 8784 — 874d 


imp,, L. 0., for the year ending Apr. 5, 1935. 
The assessment included a sum of £17,073, 
being the gross equivalent of a sum of 
£13,600 13s. 9 d. placed to the credit of 
Mrs. D. G. Q. (resp.’s wife) by the exors. of 
the will of her late father, R. G. Mrs. 
D. G. C. was entitled to a life interest in 
three-fifths of the residuary estate of R. G., 
who died on Apr. 22, 1934. The residuary 
estate was made up by the exors. as at May 7, 
1935, Sc evidence was given at the hearing, 
which the Comrs. accepted, that it could not 
have been made up at an earlier date. In 
the balance sheet Sc income account as at 
Apr. 5, 1935, kept by the exors. there 
appeared the sum of £13,600 18s. 9 d. placed 
to the credit of Mrs. D. G. 0. This sum, with 
the appropriate addition of income tax 
thereon, amounted to the sum of £17,073, 
which was included in the assessment under 
appeal. On behalf of the resp. it was con- 
tended (a) that the residue of the estate of the 
testator was not ascertained before May 7, 
1935 ; (6) that prior to the ascertainment of 
the residue no income within the meaning of 
the Income Tax Acts arose or accrued to 
resp.’s wife from the estate of the testator ; 
(c) that no part of the £13,600 13s. 9 d. was 
received by the wife of resp. as income ; Sc 
accordingly ( d ) that the assessment made on 
the resp. for the year 1934-35 was excessive 
by the amount of £17,073. It was contended 
on behalf of the Crown (1) that resp.’s wife 
had received at least the £17,073 above 
referred to, (2) that the tenant for life, 
resp.’s wife, could only receive income, 
(3) that any sum received by resp.'s wife or j 
credited to her formed part of resp.’s income ; 
for super-tax purposes. The Comrs. upneld 
the contention of the Crown, but the figures 
having been agreed they reduced the assess- 
ment to £26,305. On appeal Lawrence, J., 
held that Mrs. C. was not entitled to any- 
thing until the residue was ascertained, & 
that the sum which she then received, repre- 
senting the share of income which had accrued 
during the period of administration, was not 
received as such income but a sum equal 
to the income, Sc the amount was therefore 
wrongly included in the computation of sur- 
tax. On appeal by the Crown : — Held : the 
case was governed by the principle laid down 
by the House of Lords in Dr. Barnardo's 
Homes v. Special Comrs. of Income Tax , [1921] 
2 A. C. 1 ; 28 Digest 84, 483 , that until the 
residue was ascertained in due course of 
administration the beneficiaries bad no title to 
that residue ; Sc ( 2) the existence of the rule 
in Allhusen v. Whittell (1867), L. R. 4 Eq. 
295 ; 23 Digest 464, 5358 , did not alter the 
fundamental fact that during the period of 
administration the income was the income of 
the exors. Sc of no one else. — C orbett v. 
Inland Revenue Combs., [1938] 1 K. B. 
567 ; [1937] 4 All E. R. 700 ; 107 L. J. K. B. 
276 ; 158 L. T. 98 ; 54 T. L. R. 279 ; 82 
Sol. Jo. 34 ; 21 Tax Cas. 449, C. A. 

674 . Add. Annotation : — Consd. Denny (H. & A.) 
v. Reed (1933), 18 Tax Cas. 254. 

674a. Annual value of family mansion occupied 
under will.] — Held : the occupant of a family 
mansion, under the terms of a will by which 
trustees were given general powers of manage- 
ment of the real estate oc a discretion to 
admit to the mansion the present occupant 


or certain members of his family during his 
lifetime, must be regarded as being in 
occupation under the will, & the profits Sc 
gains representing the annual value of the 
house formed part of his income for purposes 
of super tax. — Tollemache v . Inland 
Revenue Combs. (1926), 96 L. J. K. B. 766; 
136 L. T. 444; 43 T. L. R. 58; 11 Tax Cas. 
277. 


Annotations : — Consd. Shanks v. T. R. Comrs., [19391 1 K. B, 
342. Apprvd. Sutton v. I. R. Comrs. (1929), 46 T. L. R. 
666. Consd. Stodeford v. Beloe (1931), 47 T. L. R. 408; 
Llndus & Hortln t>. I. R. Comrs. (1033). 17 Tax Cas. 442 ; 
Johnstone Trust Settlements. Chamberlain (1933), 17 Tax 
Oas. 706 ; Reed t>, Oafctermole, (1936J 2 All E. R. 626. 
Reid. Miller (Lady) v. I. R. Comrs. (1930), 15 Tax Cas. 25 ; 
Nlooll v. Austin (1935), 19 Tax Cas. 531. 

674b. Difference between net Schedule A. assess- 
ment Sc reduced rental paid under lease.] — 
Resp. negotiated for a lease of a house at a 
rent of £135 per annum , but it was eventually 
agreed that if resp. would pay £683, which 
was necessary to put the premises in a fit 
state for habitation, a lease would be granted 
at a rent of £35 per annum. The sum of 
£083 was paid before the execution of the 
lease. The circumstances in which the rent 
was fixed at £35 per annum were not set out 
in the lease, which was for a term of seven 
years, shortly afterwards extended for another 
year in consideration of resp. contributing 
£141 towards further repairs, but it was 
agreed therein that the rent under any new 
lease should be £140 per annum : — Held : the 
sums paid by resp. for repairs at the beginning 
of his tenancy were capital expenditure, Sc 
the difference between the not Schedule A. 
assessment on the house Sc the rent of £35 
actually paid under the lease formed part 
of his total income for super tax purposes. — 
Inland Revenue Comr8. v. F argus (1926), 
10 Tax Cas. 665. 

Annotations : — Consd. Shanks v. I. R. Comrs., [19291 1 K. B. 
342. Refd. I. R. Comr». v. Millor, [1930) A. C. 222. 


674c. Beneficial occupation— Right of residence in 
house rent free.] — Shanks v. Inland 
Revenue Comrs., No. 11a, ante. 

674d. .] — Testator by his trust dis- 

position Sc settlement directed his trustees 
to hold Sc retain his lands & estates at M. & 
to pay all duties Sc burdens Sc the cost of 
repair & maintenance Sc, in the event of his 
death without issue, to allow his wife * ‘ to 
occupy Sc possess during her lifetime free of 
rent or taxes both landlord’s Sc tenant’s ” 
the mansion-house of M. with the offices Sc 
furniture Sc other effects therein Sc the game 
on his estates. Testator having died without 
issue, his widow, under the terms of the 
trust, occupied the mansion-house & lands 
at M. during the year ending Apr. 5, 1920. 

On an appeal by her to the Special Comrs. 
against an additional assessment to super 
tax for the year ending Apr. 5, 1921, on a 
sum representing (a) the annual value of the 
mansion-house Sc lands, Sc ( b ) certain pay- 
ments by the trustees for rates Sc wages, the 
Comrs. upheld the additional assessment, 
but their determination was reversed by the 
First Division of the Cfc. of Session as the Ct. 
of Exchequer in Scotland; — Held: (1) as 
occupier in her own right of the mansion- 
house Sc lands the widow was rightly assessed 
on the ann ual value of her free enjoyment as 
being income liable to super tax. The 
liability of the occupier to super tax is not 
determined by the question whether he has 


119 



Oases 674d — 874h, 


English and Empire Digest Supplement. 


power to let or otherwise to convert the 
annual value into money ; , (2) the money 
paid by the trustees for rates was paid for the 
benefit of the widow So ought to be included 
in her total income for super tax purposes. — 
Inland Revenue Combs, v. Miller, [1930] 
A. 0. 222 ; 99 L. J. P. C. 87 ; 142 L. T. 497 ; 
46 T. L. R. 207 ; 74 Sol. Jo. 138 ; #ub nom. 
Miller (Lady) v. Inland Revenue Combs., 
15 Tax Oas. 25, H. L. 

Annotations : — As to (1) Distd. Reed v. Cattermole, [1936] 
2 All E. R. 626. Q&neraUy, Consd. Fry v. Salisbury House 
Estate. Ltd., Jones v. City of London Real Property Co., 
[1930] A. 0. 432 ; Reed v. Cattermole, [1937] 1 K. B. 613. 
Refd. Sutton v. I. R. Oomrs. (1929), 14 Tax Gas. 662 ; 
I. R. Oomrs. v. Scottish Central Electric Power Co. (1931), 
146 L. T. 169 ; Michelbam’s Trustees u. I. R. Comrs., 
Miohelham (Lady) Exors. v. I. R. Comrs. (1930), 144 
L. T. 163; Wolverton (Lord) v. I. R. Comrs. (1931), 
16 Tax Gas. 467 ; Neumann v. I. R. Comrs. (1933), 
49 T. L. R. 212 ; Brodie v. I. R. Oomrs. (1933), 17 Tax 
Oas. 432 ; Niooll v. Austin (1935), 19 Tax Oas. 531 ; I. R. 
Oomrs. v. Wilson’s Executors (1934), 18 Tax Cas. 465. 

674e. Profits of partnership — Executor of deceased 
partner beoomlng partner.] — Applt. was the 
sole extrix. & residuary legatee of her late 
husband, who, until his death in 1916, was 
a partner in a firm. At the time of his death 
large sums were owing to the firm from 
residents in enemy countries, & by arrange- 
ment with the Inland Revenue these were 
allowed as bad debts, on the understanding 
that any sums received in respect of them 
should be brought into account for income 
tax as profits of the firm of the year in which 
they were received. On her husband’s 
death applt. became a partner in the firm. 
In 1921 a sum was received in respect of the 
enemy debts, in respect of which the firm was 
assessed to income tax in the year ended 
Apr. 5, 1923. By arrangement between the 
partners applt. bore a proportion of the 
assessment in respect of the sum so received 
proportionate to her late husband’s share of 
the profits : — Held : no part of the sum 
received in respect of the enemy debts formed 
any part of applt. ’s total income for super 
tax purposes. — Lassen v. Inland Revenue 
Comrs. (1927), 138 L. T. 463 ; 13 Tax Cas. 
229. 

Annotation : — Consd. Rigden v. I. R. Comrs., I. R. Comrs. 
v. Urwlck’s Executors (1935), 19 Tax Cas. 542. 

674f. Distributed by agreement alter accumu- 

lation.] — In 1918 one of the partners in a 
firm died. Availing himself of certain pro- 
visions in the deed of partnership he had by 
his will nominated his son to be a partner So 
to succeed to his interests in the firm as 
from the date of his death. The partnership 
deed made such a nomination subject to the 
consent of the other partners, provided that 
such consent should not be unreasonably 
withheld. This consent was not given <te 
was eventually, in 1926, formally refused. 
Throughout this period what would have 
been the deceased father’s share of the profits 
was carried to a suspense account & 
remained undistributed. Under the pro- 
visions of the partnership deed if the son 
were admitted as a partner this share of the 
profits from the date of the father’s death to 
the date of the son’s admission would belong 
wholly to applt. in the first case ; but if the 
* son were not admitted these profits would be 
divisible equally between the first applt. & 
the three other partners. Two of the latter 
three retired So relinquished any claim they 
might have in the matter. It was agreed in 


1926 that the accumulated profits should be 
distributed as to 25 per cent, to the one other 
then remaining original partner (whose 
exors. were applts. in the second case) So as 
to 75 per cent, to the first applt. This 
distribution was not actually made until 
1928. The son in 1926 So again in 1928 
attempted unsuccessfully to contest by 
litigation the validity of these proceedings. 
The Crown contended that the parties were 
entitled, on the basis of the 1926 agreement, 
to shares of 76 per cent. So. 25 per cent, 
respectively in the profits in question year 
by year from 1918 onwards So were assessable 
to super tax accordingly. The special 
comrs. on appeal upheld this view. Applts. 
demanded cases ; — Held : the first applt. was 
assessable in respect only of the 25 per cent, 
to which he was entitled in any event So in 
the second case there was no liability. — 
Franklin v. Inland Revenue Comrs., 
Swaythling’s Exors. v. Inland Revenue 
Comrs. (1930), 15 Tax Cas. 464. 

Undistributed profits of company — Finance 
Act, 1922 (c. 17), s. 21 — “ Reasonable time ” — 
Termination by liquidation.] — The share 

capital of a limited co. registered in 1922 was 
held by four persons, So the co. was a co. to 
which above sect, applied. In Feb. 1924, 
the directors came to the conclusion that the 
prosperity of the business, which was 
speculative, might not continue. * Accounts 
for the year to Mar. 31, 1924, were prepared, 
showing a profit of approximately £34,000, So 
were presented at the general meeting on 
May 14, 1924. No dividend was declared 
So at the same meeting a resolution for the 
voluntary winding-up of the co. was passed. 
So a liquidator appointed. The Special 
Comrs. issued a direction to the co. that for 
super tax purposes the co.’s income for the 
year ended Mar. 31, 1924, should be deemed 
to be the income of the four shareholders. 
This direction was discharged by the Special 
Comrs. on appeal, but was restored by the 
Board of Referees on a re-hearing. The 
contention of the co. was that above sect, 
had no application in the circumstances 
of the case, & that on the passing of the 
resolution for winding-up it had no power to 
declare a dividend : — Held : the co., by going 
into liquidation while the “ reasonable time *’ 
contemplated by the Act was still running, 
terminated that reasonable time, So that in 
view of the intended liquidation it would 
have been reasonable for them to have 
distributed the whole of the available income. 
— Sutcliffe (Lionel), Ltd. v. Inland 
Revenue Comrs. (1928), 14 Tax Cas. 171. 
Annotation V — Refd. Montague Burton, Ltd. v. I. R. Comrs. 
(1934), 162 L. T. 8. 

074h. What amounts to Incomer-Profits 

appropriated to endowment policies.]— -Applt. 
co. was formed in 1918 as a private limited 
co. by a husband So wife, who at all times 
held all its issued capital except five one- 
shilling shares. The objects for which it was 
established did not include the carrying on 
of any business to which the Assurance Co. 
Act, 1909 (c. 49), applies. The only business 
that the co. carried on was the issuing of 
endowment policies So the management of 
the funds received by way of premiums for 
such policies. The only policies issued were 
a small number of policies issued to the 
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husband & wife in 1918 & 1919, payable in 
1928 & 1929. After the surrender of certain 
policies in force . only for a few months in 
1918 & 1919 the only policies remaining were 
four policies, the consideration for each of 
which had been the transfer in one amount 
to the co. as a lump sum premium, of National 
War Bonds of a face value equal to the 
amount assured by the policy. Under these 
policies the co. undertook to repay the sum 
assured ** together with any bonus which at 
the time of payment will be attached to the 
policv.” There was no provision in the 
policies or in the co.’s articles giving the 
policy-holders a title to any share in the co.’s 
profits. The co. each year “ appropriated ” 
to the account kept for each of the policies 
an amount approximately corresponding to 
the interest on the bonds transferred as the 
premium for such policy & made correspond- 
ing investments, which were treated as held 
against the policy : — Held : the interest in 
question was income of the co. for the 
purposes of sect. 21. — Endowment Co., 
Ltd. v. Inland Revenue Combs. (1929), 
14 Tax Cas. 353. 


674J. Sums applied in repayment 

of share or loan capital or debt.] — A private 
limited co. was incorporated in Mar. 1915, to 
purchase from H. certain freehold & leasehold 
properties known as the 0. Estate, subject to 
mtges. owing thereon amounting to £238,000, 
which were vested in H., who also held all the 
shares in the co. with the exception of two 
which were held by two directors of the co., 
who together with H. were the directors of 
the co. The Arts, of Assocn. of the co. con- 
tained an article, No. 95, which provided that | 
“ so long as any mtge. or charge affecting 
any property of the co. shall remain out- 
standing & unsatisfied the net profits of the 
co. shall be applied in the discharge & satis- 
faction, so far as the same shall be available, 
of the principal moneys & the moneys secured 
by any mtge. or charge for the time being 
outstanding & unsatisfied, unless the co. 
shall by special resolution direct to the 
contrary.” There was also a deed poll 
executed by H. in Nov. 1915, by which it 
was provided that the net profits of the co. 
should be applied, without any deduction 
for interest on mtge. debts to which he was 
entitled, in the discharge & satisfaction of 
the principal moneys & interest payable in 
respect of the mtge. debts mentioned in the 
sched. to the deed poll, to which H. was 
not beneficially entitled. These outstanding 
mtges. were afterwards taken over by H. 
No dividends had ever been paid by the co., 
but the mtges. had been reduced from 
£238,000 to £186,000, & the co. had also 
accumulated a reserve fund of £80,000. The 
Special Conors, made a direction under 
Finance Act, 1922 (c. 17), s. 21, which was 
confirmed by the Board of Referees, that for 
the purposes of assessment to super tax the 
actual income from all sources of the co. 
should for the periods ended June 24, 1924, 
1926, & 1920, respectively, be deemed to be 
the income of the members of the co. : — 
Held: (1) neither art. 95 of the Arts, of 
Assocn. of the co. nor the fact that no special 
resolution had been passed by the co. 
altering the requirements of that article pre- 
cluded the Special Oomrs. from making a 


674k 


direction under Finance Act, 1922 (c. 17), 
s. 21 (1), that the co. had not distributed a 
reasonable part of its income to its members, 
& therefore the income of the co. should for 
the purposes of assessment to super tax be 
deemed to be the income of its members ; 
(2) the fact that Finance Act, 1927 (c. 10), 
s. 31 (1), expressly provided that sums 
expended or applied in redemption or repay- 
ment of any share or loan capital or debt 
should be regarded as income available for 
distribution among the members of the co. ; 
& therefore in terms applied to the present 
case, did not prevent such sums being 
regarded as available for distribution among 
the members of the co. under the general 
provisions contained in Finance Act, 1922 
(c. 17), s. 21 (1) ; (3) where there has been 
no distribution by a co. among its members 
of a reasonable part of its actual income, & 
in consequence a direction has been made 
by the Special Oomrs. under Finance Act, 
1922 (c. 17), s. 21 (1), that the actual income 
from all sources of the co. shall for the pur- 
poses of assessment to Buper tax be deemed 
to be the income of the members, the whole 
of the income of the co. & not merely that 
part of its income that might reasonably 
have been distributed by the co. among its 
members, is to be treated as being covered 
by the direction of the Comrs. — Colville 
Estate, Ltd. v. Inland Revenue Combs., 
[1930] 2 K. B. 393 ; 100 L. J. K. B. 101 ; 
144 L. T. 28 ; 15 Tax Cas. 485. 

. .]—(>., Ltd., was a 

private co. incorporated in 1918. At all 
times material in the present case the whole 
capital was held by two persons, who were 
also the co.’s sole directors. G., Ltd., in 
pursuance of one of the objects for which it 
was formed, acquired in 1918 the whole 
issued share capital of another co. The 
funds necessary for this transaction were 
obtained partly by loans from the two 
directors, & partly by a loan from a bank 
obtained on the conditions (a) that all the 
shares so acquired were deposited with the 
bank as security, & ( b ) that all dividends on 
the shares were paid to the bank, as & when 
received, in reduction of the amount due to 
the bank. From 1919 to 1923 dividends 
were received & paid over under this arrange- 
ment. During these years G., Ltd., had no 
other income. Its expenses were met by 
loans from the directors who also from time 
to time lent to the co. further sums which 
were paid to the bank to reduce the balance 
due from the co. At May 21, 1922, the co.’s 
financial year ended on May 21, the amount 
owing to the bank was £4,905. In Nov. 
1922, the bank advanced further sums with 
which the po. made other investments. The 
amount owing to the bank at May 21, 1923, 
was £7,933. The Special Oomrs. issued 
“ directions ” under Finance Act, 1922 (c. 17), 
s. 21, that the dividends received by G., 
Ltd., during the year to May 21, 1922, 
£19,500, & during the year to May 21, 1923, 
£6,500, should be deemed to be income of 
the two shareholders for super tax purposes. 
On appeal the Special Comrs. discharged 
these “ directions.” The I. R. Comrs. 
required the case to be reheard by the Board 
of Referees, who restored the “ directions.” 
The co. appealed to the High Ot. ! — Held : 
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(а) as regards the first year, the co. could 
not make any distribution A the decision of 
the Board of Referees could not stand ; 

(б) as regards the second year, the Board of 
Referees were entitled to come to the decision 
which they had given, as there was a balance 
available for distribution, the amount of the 
dividends received having been in excess of 
the amount owing to the bank in respect of 
the 1918 loan. — Glazed Kid, Ltd. v. Inland 
Revenue Combs. (1930), 15 Tax Cas. 445. 

Annotations : — Conid, Colville Estate, Ltd. v. I. R. Conors* 
(1930), 100 L. J. K. B. 101 ; Aldwarke Co. v. I. E. Comrs* 
(1933), 18 Tax Cas. 125. Reid. Montague Burton, Ltd. v 
I. E. Oomrs. <1934), 152 L. T. 8 ; Austins of East Ham* 
Ltd. t>. I. R. Oomrs., [1937] 4 All E. R. 275. 

6741. Income for period ending on 

date of windlng-up resolution,}— A co. was 

incorporated in Feb. 1908, as a private co., & 
the principal shareholders on the material 
dates did not exceed five in number. By an 
agreement dated Nov. 16, 1928, the co. 
agreed for the sale of its assets & undertaking 
to a purchasing co. By clause 8 of the 
agreement it was provided that possession 
of the assets A undertaking of the co. should 
be retained by it up to completion on or 
before Dec. 15, 1928, A that from Aug. 31, 
1928, the date up to which the annual 
accounts of the co. were made up, the co. 
should be deemed to be carrying on the busi- 
ness on behalf of the purchasing co., & should 
account A be entitled to be indemnified 
accordingly. On Dec. 20, 1928, the co. went 
into voluntary liquidation : — Held : not- 
withstanding the provision in clause 8 of the 
agreement, the income of the co. between 
Sept. 1 A Nov. 16, 1928, was under Finance 
Act, 1922 (c.*17), s. 21 (1), & Finance Act, 
1927 (c. 10), s. 31 (4), income of the co. for 
the period from Sept. 1 to Dec. 20, 1928, 
available for distribution to the members of 
the co. which the Special Comrs. had rightly 
directed should be deemed, for the purpose 
of assessment to sur tax, income of the 
members of the co. to be apportioned among 
them. 

Per Lord Hanworth, M.R., A Slbsser, 
L.J. : The provision in sect. 21 (1) of 1922 
Act, giving the Special Comrs. power so to 
direct only in respect of “ a reasonable part 
of the actual income,” is a limitation of the 
power which has no application to the income 
for a period ending on the date of a winding- 
up resolution or order, having regard to the 
provision in sect. 31 (4), of the latter Act 
that income of the period should be “ deemed 
to be income available for distribution to the 
members of the co.” A to the inapplicability 
to a period so ending of the considerations 
to be taken into account in fixing the reason- 
able paH under the proviso to sect. 21 (1) of 
1922 Act. — Collier (H.) A Sons, I/ro. v. 
Inland Revenue Oomrs., [1933] 3 K. B. 
488 ; 103 L. J. K. B. 33 ; 148 L. T. 199 ; 49 
T. L. R. 46 ; 18 Tax Cas. 83, C. A. 

Annotation .*— Reid. Montague Burton, Ltd. v. I. R. Oomrs* 
(1934), 152 L. T. 8. 

674m. Direction by Special Commissioners 

— Construction of articles.] — Colville 
Estate, Ltd. v. Inland Revenue Combs., 
No. 674j, ante. 

674n. — Amount of income affected.] 

Colville Estate, Ltd. v. Inland Revenue 
Comrs., No. 674J, ante . 


674o. Period to which applicable.] — 

Applt. co. was an investment trust co. 
incorporated on Oct* 12, 1934. Accounts 
of the co. were made up, audited, A duly 
approved by the directors for the following 
periods (1) from Oot. 12, 1934, to Mar. 31, 
1935, (2) from Apr. 1, 1936, to Oct. 12, 1936, 
A (3) for the year ended Oct. 12, 1935. This 
last account was presented to the co. at its 
first annual general meeting. At Mar. 31, 

1935, the co. was not a co. to which sect. 21 
of Finance Act, 1922, in its then form, 
applied, but at Oct. 12, 1935, it was a co. 
to which that sect, applied by virtue of 
sects. 19 A 20 of Finance Act, 1936, A it was 
admitted that it had not distributed to its 
members a reasonable part of its actual 
income for the year ended Oct. 12, 1936, 
within a reasonable time after that date. 
On appeal against a direction by the Special 
Oomrs. under Finance Act, 1922, s. 21, in 
respect of the year ended Oct. 12, 1935, the 
co. contended that, as at Mar. 31, 1935, it 
was not a co. to which the said sect, applied, 
no direction could he made in respect of the 
income of the period from Oct. 12, 1934, to 
Mar. 31, 1936, A that the period from 
Apr. 1, 1936, to Oct. 12, 1936, was a period 
for which accounts had been made up within 
the sect. : — Held : the year ended Oct. 12, 

1936, was a period in respect of which the 
Special Comrs. were empowered to make a 
direction. — Duo Trust, Ltd. v. Inland 
Revenue Comrs. (1938), 22 Tax Cas. 136, C. A. 

674p. 44 Reasonable part of Income ” — 

Sums carried to reserve.] — Applt. co.’s busi- 
ness was concerned with the dealing in A 
the ownership <fe management of property. 
The co.’s net profits for the year ended 
Mar. 26, 1928, were £38,868 A its income, 
computed as for income tax purposes, was 
approximately £26,000. Dividends were 
declared in respect of the year ended Mar. 25, 
1928, amounting to £18,750 & £20,000 was 
transferred to reserve. A direction by the 
Special Comrs. under Finance Act, 1922 
(c. 17), s. 22 (1), in respect of the year ended 
Mar. 25, 1928, was discharged on appeal A 
the appeal was re-heard by the Board of 
Referees. The co. contended that the alloca- 
tion to reserve out of the profits of the year 
in question was reasonable A proper having 
regard, in general, to the co. s need for a 
reserve for the maintenance A development 
of its business A , in particular, to the co.’s 
commitments in the way of redemption of 
mtgs. secured on its property & to a 
possible additional liability to income tax 
of some £20,000 dependent upon the final 
decision in the case of Salisbury House Estate , 
Ltd. v. Fry , which at the time of the alloca- 
tion was under appeal to the cte.). The 
Board of Referees held that the co. diad not 
within a reasonable time after Mar. 25, 1928, 
distributed a reasonable part of its actual 
income for the year ended on that date A 
restored the Special Comrs.’ direction : — 
Held : there was evidence upon which the 
Board of Referees could come to their 
decision, which was not wrong in law. — 
* London A Northern Estates Co., Ltd. v. 
Inland R evenue Combs. (1931), 16 Tax Cas. 
128. 

Annotations : — Ooaid. AJdwarke Co. I. R. Oomrs. (1983), 
18 Tax Gas. 185. Refd. Carnarvon Estates Go. v. I. R. 
Oomrs. (1935), 19 Tax Gas. 643. 


122 



VoL XXVHL — Income fax. Cam 874 a— €74fc 


674q« Current requirements Sc 

development ot business to be considered.] — 

The Conors, found that applt co. had for 
the income tax year in question expended 
on the current requirements of its business, 
Sc other requirements advisable for the main- 
tenance Sc development of that business, 
amounts far in excess of the profits of the 
year, Sc that the co.’s business had been so 
carried on as to bring it within the purview 
of Finance Act, 1922 (c. 17), b. 21, so that 
for purposes of super tax of the members of 
the co. the income of the co. for the year 
in question must be deemed to be the income 
of the members. The Special Comrs., the 
Board of Referees Sc Finlay, J., & the Ot. 
of Appeal confirmed their decision : — Held : 
there was evidence upon which the Comrs. 

' could find that the co., had not distributed 
a reasonable part of its income, Sc that there- 
fore it came within the purview of sect. 21. 
The direction in the proviso to sect. 21 was 
that one of the relevant factors to which 
attention must be paid by the Comrs. Sc by 
the Board of Referees was the fact that the 
income, or sums equivalent to the income, 
had been spent on requirements necessary 
or advisable for the maintenance Sc develop- 
ment of the business ; but the proviso did 
not mean that wherever that happened, 
then, whatever the facts were, the Comrs. 
were bound to hold that the requirements of 
sect. 21 had not been complied with. — 
Montague Burton Ltd. v. Inland Revenue 
Comrs. (1936), 105 L. J. K. B. 236 ; 154 
L. T. 355 ; 20 Tax Cas. 48, H. L. 

Annotation .-—Reid. John White’s Trust, Ltd. v. I. It. Oorars. 

(1937), 21 Tax Cas. 391. 

674r. 4 * Under the control of not more 

than five persons ” — Meaning of 44 control.'*] 

— A private co. was formed with the object 
of acquiring an interest in the estate of a 
tenant for life under certain family settle- 
ments. Its nominal capital was £2,000 
divided into 1,000 ordinary shares of £1 each 
& 1,000 preference shares of £1 each, there 
having been issued Sc fully paid 50 ordinary 
shares A 700 preference shares. The 50 
ordinary shares nad all along been held by 
the tenant for life. Of the 700 preference 
shares fourteen persons had acquired 50 each 
Sc had continuously held them except one 
who had transferred his shares to the now 
holder of them. The holders of the pre- 
ference shares acquired them with their own 
moneys Sc were beneficial holders of them. 
None of them \v as under any agreement as 
to the manner in which he should use the 
voting powers attached to his shares. The 
tenant for life personally guaranteed to the 
preference shareholders the capital value of 
their shares Sc the dividends thereon, Sc in 
return these shareholders undertook not to 
dispose of their shares without first giving 
the tenant for life the opportunity to pur- 
chase them. The Arts, of Assocn. provided 
that the directors might issue the shares to 
such persons Sc on such terms as they thought 
fit ; that seven days' notice was to be given 
of all the co.’s meetings, & that the general 
nature of all special business must be notified 
tofthe co. In advance: Sc that all shares 
carried equal voting rights. There had been 
only two directors of the co. since its incor- 
poration — namely, the tenant for life Sc a 


member of the firm of solicitors who acted 
for him : — MM : the co. was not under the 
“ control " of not more than five persons 
within the meaning of Finance Act, 1922 
(c. 17), s. 21 (6), as amended by Finance Act, 
1927 (o. 10), s. 31, either as being under the 
control of the tenant for life alone or of him 
A his co-direotor jointly. 

The terms of the definition clause before 
the ct. censured as unintelligible Sc ridiculous. 
— Htmlby Estates, Ltd., Sc Humble In- 
vestments, Ltd. v. Inland Revenue 
Comrs., [1938] 1 K. B. 472 ; 102 L. J. K. B. 
383; 148 L. T. 319; 17 Tax Oas. 307, 
C. A. 

674s. Who are 44 members " — Whether 

trustees or beneficiaries.] — Directions were 
issued by the Special Comrs. under Finance 
Act, 1922 (c. 17), s. 21, in respect of applt. 
co.’s income for the period ending on Feb. 13, 

1929, on which date the co. went into liqui- 
dation. The directions were not contested. 
Certain shares in the co. were held by 
trustees under wills, Sc beneficiaries under 
the wills were entitled for their lives to any 
income arising from the shares, other persons 
being entitled in remainder. The oo. ap- 
pealed against a notice of apportionment 
among the members of the co. of the co.’s 
actual income for the period in question 
which was issued by the Special Comrs. 
under Finance Act, 1922 (c. 17), Sched. I., 

ara. 8, Sc contended, in regard to the shares 
eld by the trustees, that any sums received 
by the trustees in the liquidation of the co. 
were capital & not income Sc that the trustees, 
Sc not the beneficiaries, should be included 
in the apportionment as members of the 
co. The Special Comrs, confirmed the 
apportionment holding that, under Finance 
Act, 1927 (c. 17), s. 31 (4), the income of 
the oo. for the period in question must be 
deemed to be income available for distri- 
bution to the members Sc that the benefi- 
ciaries were members of the oo. within 
Finance Act, 1922 (c. 17), s. 21s — Held: 
the Special Comrs.’ decision was correct. — 
Drew (Alexander) Sc Sons, Ltd. v. Inland 
Revenue Commissioners (1932), 17 Tax 
Cas. 140. 

<574t. Permanent director with 

option to take up shares.] — An investment co. 
was incorporated on Dec. 10, 1930, with a 
capital of £155 consisting of 3,100 shilling 
shares, divided into cumulative preference, 
ordinary & deferred shares. On Dec. 15, 

1930, the permanent director of the co. 
was given an option to take up at par any 
of the ordinary shares. In Jan. 1937, he 
covenanted to pay to the co. an annuity 
of £11,000 free of income tax, & on Mar. 1, 
1937, he made the first payment, the gross 
am ount of which was £14,420 4s. Id. That 
an nuity was the only substantial asset of 
the co.. Sc the payment so made was sub- 
stantially its only income for the financial 
year 1930-7. During that financial year 
only twelve shares had been issued, Sc there 
were only three shareholders ; Sc the per- 
manent director had never been a share- 
holder. With a view to preventing the 
avoidance of the payment of super-tax 
through the withholding from distribution 
of income of the co. which would otherwise 
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be distributed, the Comrs. of Income Tax, 
purporting to proceed under Finance Act, 
1922, s. 21, & Finance Act, 1937, s. 14 (2), (3), 
gave to the co. a direction, which was not 
appealed against, that for the purposes of 
assessment to super-tax the income of the 
co. for the said financial year, amounting to 
£14,426 4s. 7 d. t should be deemed to be the 
income of the members ; & made an 

apportionment of substantially the whole 
or the income upon the permanent director : 
— Held : the permanent director was a 
“ person having a share or interest in the 
capital or profits or income ” of the co. & 
was therefore a “ member ” within the 
definition in sect. 21 (7) of the Act of 1922 ; 
according to the method authorised by 
sect. 14 (3) of the Act of 1937 for determining 
the respective interests of the members for 
the purpose of apportioning income in accord- 
ance therewith, namely, that of attributing to 
each member an interest corresponding to 
his interest in the assets of the co. available 
for distribution among the members in the 
event of a winding-up, the permanent 
director would be entitled to almost the whole 
of the assets so available ; &, consequently, 
the apportionment on him of substantially 
the whole of the income for the said year was 
properly made. — Inland Revenue Comrs. 
v. Thing Investments, Ltd., Inland 
Revenue Comrs. v. Pevbrell Trust, Ltd., 
[1939] 2 K, B. 603 ; [1039] * All E. R. 106 ; 
108 L. J. K. B. 363 ; 100 L. T. 343 ; 66 
T. L. R. 669 ; 83 Sol. Jo. 314, C. A. 

674u. .] — Applt. co. was incorporated 

in 1924 with a nominal capital of £1,000 
• divided into 1,000 ordinary shares of £1 each, 
all but three or four of which were, in the 
material years, in the hands of one person. 
In 1926, the co. purchased the life estate in 
possession of certain estates from the 
principal shareholder of the co. in considera- 
tion of a cash payment & a specified weekly 
sum during his life, & entered into possession 
of the estates. The vendor became the 
managing director of the co. but received no 
remuneration for his services as such. The 
co. made profits for the years to Apr. 4, 1926, 
Apr. 4, 1927, & Apr. 4, 1928, amounting to 
£6,860, £2,411, & £8,828, respectively, but 
no dividend was declared by the co. in 
respect of any of those years. Directions 
were made under Finance Act, 1922 (c. 17), 
s. 21, that, for the purposes of assessment to 
super tax, the co.’s income for the three years 
ended Apr. 4, 1928, should be deemed to be 
income of the members. On appeal, the 
Special Comrs. confirmed the direction made 
in respect of the year to Apr. 4 1920, but dis- 
charged the directions made for the two later 
ears. Both sides thereupon required a re- 
earing of the appeal by the Board of 
Referees. On the re-hearing, the Board of 
Referees confirmed the direction in regard to 
the year to Apr. 4, 1920, & reversed the 
decision of the Special Comrs. in regard to 
the two later years : — Held : there was 
evidence on which the Board of Referees 
could arrive at their determination & that 
they had not made any error in law.-r- 
Aldwarke Co., Ltd. v. Inland Revenue 
Comes. (1933), 18 Tax Oas. 125. 

Annotation : — Reid. Carnarvon Estate* Co. v. I. R. Comrs. 

(1935), 19 Tax Oas. 643. 


674 v. -.] — Applt. co., an unlimited co 

formed on Aug. 8, 1926, acquired by agree- 
ment dated Aug. 10, 1925 ( inter alia) {a) 
life interest in a landed estate, & (6) the fee 
sim ple of another estate in consideration o 
the allotment of shares in the co. to the 
vendor, Lord Carnarvon, who, throughout the 
material period, held all but one of the shares 
issued by the co. On Aug. 11, 1925, Lore 
Carnarvon was granted a lease for a yearly 
rent of part of one of the estates, the co. 
covenanting to pay rates & taxes. The lease 
did not comprise the shooting rights over the 
estate ; during the year to July 31, 1931, 
they were let & yielded a profit ; in the 
following year they were not let & Lord 
Carnarvon was allowed to shoot over the 
estate, no rent being charged to him by the 
co. During the two years ended July 31, 
1932, the co. advanced sums of money to 
Lord Carnarvon, without security other than 
deposit notes signed by him. No interest 
was paid on the small amount repaid during 
that period nor was interest credited in the 
co.’s accounts for these years. These 
accounts, which made no provision for either 
the depreciation of the co.’s securities or the 
wasting of the life interest acquired by it, 
showed profits in each year of over £4,000 & 
credit balances of £3,091 & £7,327 at July 31, 

1931, & July 31, 1932, respectively. No 
dividend was paid by the co. for these years. 
Directions were made under Finance Act, 
1922 (c. 17), s. 21 (1), that, for the purposes 
of assessment to sur tax, the co.’s income for 
the years ended July 31, 1931, & July 31, 

1932, was to be deemed to be the income of 
its members for these years. On appeal the 
Special Comrs. confirmed the directions : — 
Held : there was evidence on which the 
Special Comrs. could arrive at their deter- 
mination & they had not made any error of 
law. — Carnarvon Estates Co. v. Inland 
Revenue Comrs. (1935), 19 Tax Cas. 043, 
C. A. 

674w. .] — By agreement dated Dec. 11, 

1934, applt. co., a private co. under the con- 
trol of not more than five persons, agreed to 
sell its assets & undertaking to a newly 
incorporated co. as from Dec. 2, 1933, the 
date to which its last accounts prior to the 
agreement had been made up ; as from that 
date applt. co. was to be deemed to have 
been carrying on business on behalf of the 
new co. & to account &> be indemnified 
accordingly. On Dec. 22, 1934, a balance 
sheet & profit & loss account of applt. co. 
were made up, showing a profit on the sale 
of its business of £58,902, & the new co. also 
made up an account to that date showing 
profits earned in respect of the period prior 
to its incorporation (arrived at by apportion- 
ing the profits of the business from Dec. 3, 

1933, to Dec. 22, 1934) amounting to £15,225. 
It was agreed that income tax should be 
charged in respect of applt. co.’s trading pro- 
fits on the basis of this account. On appeal 
against a direction of the Special Comrs. 
under sect. 21 of Finance Act* 1922, in respect 
of the period ended Dec. 22, 1934, the co. 
contended that it could not after Dec. 22, 

1934, have distributed to its members any 
part of its income for that period ; it had no 
income within Income Tax Acts for that 
period ; & the direction could not legally be 
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made. The direction was discharged by the 
Special Comrs. on appeal, but on a re-hearing 
by the Board of Referees it was restored : — 
Held : the decisions in law of the Board of 
Referees were correct & they had evidence 
before them on which they could reach their 
conclusions. — John White’s Trust, Ltd. v. 
Inland Revenue Comrs. (1937), 21 Tax 
Cas. 391. 

Finance Act, 1936 (c. 34) — Invest- 
ment company in liquidation before Act in 
operation, j — Applt. co. in the first case (an 
investment co. if within sect. 20 of Fin an ce 
Act, 1936 (c. 34), & under the control of not 
more than five persons if within sects. 19 & 20 
of that Act) went into liquidation on Aug. 2, 
1936. Finance Act, 1936 (c. 34), received 
the Royal assent on July 16, 1936. On 
appeal against a direction of the Special 
Comrs. under sect. 21 of Finance Act, 1922 
(c. 17), as extended by sect. 31 of Finance 
Act, 1927 (c. 10), & sects. 19 & 20 of Finance 
Act, 1936 (c. 34), in respect of the period 
from July 1, 1934, to Aug. 2, 1935, the co. 
contended that these sects, could not be 
applied in respect of the period in question 
having regard to the fact that it went into 
liquidation before Finance Act, 1936 (c. 34), 
became law. The Special Comrs. confirmed 
the direction. 

The facts in the second case were similar 
to those in the first case with the exception 
that applt. co. went into liquidation on Feb. 3, 
1936, & that the Special Comrs. confirmed, on 
appeal, directions in respect of the year 
ended Dec. 31, 1936, & the period from 
Jan. 1, 1936, to Feb. 3, 1936 Held : the 
Special Comrs.’ decision in each case was 
correct. — Kastamonia Copper Syndicate, 
Ltd. v. Inland Revenue Comrs., Bir- 
mingham Criterion 8 , Ltd. v. Inland 
Revenue Comrs. (1938), 21 Tax Cas. 588. 

r . Apportionment to loan 

creditors — Amount apportionable.] — An in- 
vestment co, had issued debentures, & the 
holder of the debentures was a loan creditor 
within Finance Act, 1936, s. 20. For the 
year ending Nov. 30, 1935, the gross income 
of the co. was £8,020 6s. 5 d. The gross 
expenditure was £983 10s. 10 d. The Crown 
contended that the difference in these 
amounts, £7,036 15s. Id., was the co.’s 
actual income, & should be apportioned, as 
to £225, to the shareholders, &, as to 
£6,811 15s. Id., to the loan creditor. The 
net income of the co. was £6,215 15«., the 
payments made to it being subject to deduc- 
tion of tax. The expenditure of the co. 
was also subject to deduction of tax, & 
its net expenditure was £973 13a. Id. The 
net cash available in the co.’s hands 
for the redemption of the debenture was 
£5,242 la. lid. The co. in fact paid the loan 
creditor £5,200 in part redemption of the 
debenture which was the instalment of capital 
agreed to be repaid in that year : — Held : 
(1) the Special Comrs. can only apportion 
to loan creditors the actual amount of the 
income expended in discharge of their loan 
capital, & not that amount grossed up by the 
addition of tax thereon ; (2) the Special 

Comrs. could apportion to loan creditors only 
the sum actually paid in redemption of debt, 
& not a sum larger than that. Although the 
co. had income sufficient to redeem a larger 


amount of the debt, that larger sum was not 
a sum “ available to be expended or applied 
in redemption ” within Finance Act, 1936. 
s. 20 (4) (b) ; (3) where a co. has the option 
to redeem a larger sum upon giving a specified 
notice, its income is not available for the 
discharge of such larger sum unless such 
notice has been given. — Inland Revenue 
Comrs. Kered, Ltd., Kered, Ltd. v. 
Inland Revenue Comrs., Inland Revenue 
Comrs. v . Sigma Trust, Ltd., Inland 
Revenue Comrs. v. Willant Trust, Ltd., 
[1939] 1 K. B. 402 ; [1939] 1 All E. R. 45 ; 
108 L. J. K. B. 233 ; 160 L. T. 152 ; 83 
Sol. Jo. 53, C. A. 

674z. Company controlled by foreign 

company — Whether subsidiary.] — A co., the 
control of which is in the hands of a foreign 
co. by reason of the fact that the beneficial 
ownership of its shares is in the hands of the 
latter, is not a subsidiary co. within Finance 
Act, 1922, b. 21 (6), as amended by Finance 
Act, s. 31 (3), & the Comrs., therefore, under 
sect. 21 (1) of the Act of 1922, where such 
controlled co. has not distributed to its 
members in such manner as to render the 
amounts distributed liable to bo included in 
their total incomes for the purposes of sur- 
tax a reasonable part of its income, have 
power to direct that the said income of the 
co. shall be deemed to be the income of the 
members, & the amount thereof shall be 
distributed among the members. — Barrow- 
ford Holdings, Ltd. v. Inland Revenue 
Comrs., [1939] 2 K. B. 607 ; [1939] 3 All 
E. R. 319 ; 108 L. J. K. JB. 534 ; 161 L. T. 
271 ; 55 T. L. R. 844 ; 83 Sol. Jo. 656 ; 
affd., [1939] 4 All E. R. 380, C. A. 

07 4a a. Finance Act, 1937 (c. 54), 

s. 14 (3) — Method of apportionment.] — The 
capital of resp. co. was divided into 18 A 
ordinary shares of £100 each, of which 9 had 
been issued, 400 B ordinary shares of 10s. 
each, & 980 preference shares of £100 each. 
The holders of A & B ordinary shares were 
entitled to share equally in any dividend, 
&, on a winding up, to be repaid the nominal 
value of their shares pari passu, after which 
the B ordinary shares were entitled to be 
paid £400 per share, & then the preference 
shareholders were entitled to be paid the 
nominal amount of their shares. The co.’s 
income from investments for 1936-37 was 
£1,284, & the value of the assets was taken 
from the balance sheet to be £71,322. On 
this assumption, in a winding up, the A 
ordinary shareholders would have got £900 
& the B ordinary shareholders the remainder, 
leaving nothing for the preference share- 
holders, the B shareholders’ claims not being 
satisfied in full. The question arose as to 
the proper method or apportioning the 
income : — Held : the words in Finance Act, 
1937, s. 14 (3) — “ interest in the assets of the 
co. available for distribution among the 
members in the event of a winding up ” — 
clearly pointed to regard being had to all 
the assets which were in fact available for 
distribution at the time, & the income 
should be apportioned as to 900/71,322 of 
£1,284 — namely, £17 — to the A ordinary 
shareholders, & the balance to the B ordinary 
shareholders. — Inland Revenue Comrs. v. 
Fred’s Securities Co., [19391 2 K, B. 734 ; 
[1939] 3 All E. R. 241. 
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074bb. What amounts to distribution.] — 

Resp. oo. was incorporated on Jan. 22, 1936, 
with a capital of £100 in £1 shares, each 
carrying one vote. Of these shares, ninety- 
eight were held by a co. called M., Ltd., & 
two by«L. M., Ltd., was registered on the 
same day, &, although L. originally held 
certain shares in it, at all material times he 
had transferred them & was no longer a 
shareholder. On Mar. 27, 1936, L. entered 
into a deed of covenant to pay to M., Ltd., 
£12,000 per annum for seven years from 
Apr. 4, 1935, or for the rest of his life, which- 
ever period should be the shorter. The con- 
sideration for this payment was the issue to 
L. of non-interest-bearing debentures amount- 
ing to £57,300, redeemable at three months’ 
notice at a premium of 10 per cent. These 
arrangements were admittedly made in 
order to reduce the liability of L. to sur-tax. 
The annuity was paid by L., & the co. 
redeemed debentures to an amount equivalent 
to the amount of the annuity, so that there 
were no funds available to M., Ltd. On 
Apr. 3, 1937, the second instalment of the 
annuity was paid. On Apr. 5, 1937, resp. co. 
declared a dividend of £166 per share, & 
drew a cheque in favour of M., Ltd., for 
£16,268 in respect of the dividend on the 
ninety-eight shares held by that co. That 
Cheque was indorsed back by M., Ltd., to 
resp. co., & the sum of £16 268 was treated 
as a loan to resp. co. No part of this loan 
was repaid, & no interest was paid in respect 
of it. On Dec. 1, 1937, resp. co. went into 
liquidation. A direction & an apportionment 
were made under Finance Act, 1922, s. 21, 
as amended by Finance Act, 1937, s. 14, in 
respect of the income of the co., & it was then 
contended that the transaction was a sham, 
that, if that were not so, the payment by 
cheque on condition that the money should be 
immediately lent to the payer was not a 
distribution of income: — Held: (1) as the 
Comrs. had not found as a fact that the 
transaction was a sham, it was not open to 
the ct. to treat it as such ; (2) the cheque for 
£16,268 was handed over on condition that it 
should be immediately indorsed back to the 
drawer & such conditional handing over was 
not a distribution of income by the co. to one 
of its members. Such a condition negatived 
the idea of a genuine distribution of income.— 
Inland Revenue Combs, v. Makjbob, Ltd., 
[1939] 2 K. B. 872 ; [1939] 3 All E. R. 309. 

674cc. Finance Act, 1927 (c. 10), s. 31— 

Liquidation.] — Applt. co., the accounts of 
which had been made up to Mar. 31, 1934, 
entered into negotiations for the sale of its 
business. The co. went into voluntary 
liquidation on Apr. 30, 1935, without having 
distributed its profits for 1934-1935. The 
liquidator then sold the business of the co., 
as at. Mar. 31, 1934, to a new co., & the 
accounts for the year to Mar. 31, 1936, were 
not prepared until after the sale had been 
completed. The Special Comrs. directed 
that the profits shown for the year 1934-1936 
should be deemed to be the income of the 
members of the co, for the purposes of sur- 
tax. The co. appealed: — Held; (1) in the 
event of a liquidation, the words in Finance 
Act, 1927 (c. 10), 8. 31, relate to any period 
for which accounts have not in fact been 
made up, Sc the Special Comrs. Were 


entitled to consider the period 1934-1935 ; 
(2) although it might have been reasonable 
to retain the profits in the business, had 
there been no liquidation, the fact of liquida- 
tion in this case made it no longer reasonable 
or possible to retain profits for the require- 
ments of the business. — Austins of East 
Ham, Ltd. v . Inland Revenue Comrs., 
[1937] 4 All E. R. 275 ; 21 Tax Oas. 411. 

674dd. Sums expended by trustees — Upkeep of trust 
property.] — Applt. was the tenant for life 
of a mansion & land under a will which 
provided that the trustees should pay all 
outgoings & expenses of keeping up the 
property. Applt. was assessed to super tax 
m respect of the stuns so expended by the 
trustees : — Held : as applt. had had the 
benefit of the sumB expended by the trustees, 
he was t properly assessed to super-tax in 
respect thereof. — Sutton t>. Inland Revenue 
Comrs. (1929), 45 T. L. R. 606 ; 14 Tax Cas. 
662, C. A. 

Annotations : — Refd, I. R. Oomrs. e. Forster (1935), 79 Sol. 
Jo. 657 ; Reed tj. Cattermole, [1936] 2 All E. R. 526. 

674ee. Payment of rates.] — Inland Revenue 

Combs. t>. Miller, No. 074d, ante . 

874ff. Dividends paid out of fund not assessed to 
Income tax.] — Where a shareholder receives 
a dividend from a limited liability co. paid 
out of a fund consisting of income received 
by the co. in earlier years, which owing to 
the principles of measurement of income tax 
has not in fact been assessed to income tax, 
such dividend is not liable to assessment to 
the shareholder’s super tax. — Gimson v. 
Inland Revenue Comrs., [1930] 2 K. B. 
240 ; 99 L. J. K. B. 532 ; 143 L. T. 704 ; 16 
Tax Cas. 595. 

Annotations : — Distd. Hamilton v. I. R. Comrs., [1931] 2 
K. B. 495 ; Neumann v. I. R. Comrs., 11934] A. O. 216; 
Benn v. X. R. Comrs., [1937] 3 All E. R. 852. Consd. 
I. R. Comrs. v. Cull, [1938J 2 K. B. 109. 


674 gg, .] — A co. owning real property in the 

City of London was assessed to income tax 
under Sched. A. The profits of the co. largely 
exceeded the amount at which it was assessed 
& on which it paid income tax. Out of a 
surplus of rents received over & above the 
amount of income tax paid, the co. on Apr. 4, 
1930, distributed a dividend amounting in 
the case of one shareholder to the sum of 
£4,275 : — Held : by virtue of rule 20 of the 
General Rules applicable to Scheds. A., B., 
C., D., & E., & of Finance Act, 1927 (c. 10), 
ss. 38 (2), 39 (2), the shareholder was obliged 
to include this sum in his return for the 
purpose of an assessment to surtax as being 
part of his income tax income, although free 
from tax under Sched. D. — Neumann v . 
Inland Revenue Combs., [1934] A. C. 215 ; 
103 L. J. K. B. 210 ; 160 L. T. 481 ; 60 
T. L. R. 240 ; 78 Sol. Jo. 121 ; 18 Tax Cas. 
332, H. L. 


9. Piatt, [1936] 2 All E. R. 731. Ezpld. Sc Dtotd. Shrews- 
bury & Talbot (Countess) v. I. R. Oomrs., 11936] 2 All 
E. R. 101. Difid. I. R. Comrs. v. Cull, [1938! 2 K. B. 


Annotations : — Diitd. I. R. Oomrs. t>. Pearson, I. R. Comrs. 

v. Pratt, ' * “ 

bury f “ 

TP t) 

109. ’Pofid. OufiT. I. r! Comrs.’, U 939)Y All E. "r77 61 
Refd. Duncan’s Executors v, Adamson, [19361 A. C. 398 ; 
Astor v. Perry, [19351 A. O. 398 : Benn v. I, R. Comrs., 
11937] 3 All E. R. 852 ; Re Home Grown Sugar, Ltd., [1938) 
Ch. 219 ; Barnes v. Hely Hutchinson, [1939] 3 All E. R. 803. 


674hh, Dividends paid out of profits assessed at nil.] 
— Applt., a shareholder in a co., received in 
1923 two dividends less income tax deducted 
by the co., such dividends being the dis- 
tribution of profits received by the co. from 
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foreign possession^ in the first year of its 
existence. Applt. was assessed to & paid 
super-tax upon these dividends & upon the 
income tax deducted from them. It was 
later decided by the House of Lords that, 
upon the proper construction of the rules, 
these profits were not assessable to income 
tax in the first year of the co.’s existence, 
though they would be assessable in later 
years. Under this deoision the sum paid by 
the co. to the Inland Revenue in respect of 
the first year was returned to the co., & 
ultimately the co. paid to its shareholders a 
sum equal to the tax deducted in 1923. 
Applt. was assessed to surtax on the amount 
so paid to him : — Held : (1) these payments 
were properly chargeable to surtax <fc that 
did not amount to double taxation, because 
the distribution in 1923 was of profits 
assessed by reason of the rules at nil, & not 
of profits not assessable at all ; (2) in any 
event Finance Act, 1931 (c. 28), s. 7, was 
applicable to the distribution. — Benn v. 
Inland Revenue Combs., [1937] 3 All E. R. 
852 ; 81 Sol. Jo. 846 ; 22 Tax Cas. 1. 

374JJ. Dividends exceeding Income of company for 
Income tax purposes.] — Applt. was the holder 
of shares in a limited co. which, during the 
year 1928-29, paid dividends exceeding in 
amount the income of the co., as computed 
for income tax purposes, for the periods in 
respect of which the dividends were declared. 
The dividends were paid under deduction 
of income tax at the standard rate. On an 
appeal against an assessment to sur tax, 
which included the full amount of the 
dividends, he contended that his income from 
to co., for sur tax purposes, could not exceed 
the proportion received by him of the co.’s 
statutory income ” for the relative periods, 
i.e. the total amounts on which the co. had 
borne or been liable to income tax by deduc- 
tion or direct assessment, less the amount 
of interest or other annual payments on which 
it had recovered tax by deduction : — Held : 
the full amount of the dividends was properly 
included in the assessment of sur- tax. — 
Hamilton (F. H.) v. Inland Revenue 
Comrs., [1931] 2 K. B. 495 ; 100 L. J. K. B. 
693; 145 L. T. 303 ; 16 Tax Cas. 213, C. A. 

Annotations : — Confld. Neumann v. I. K. Comrs., [1934] A. C. 

215. Retd. I. R. Comrs. v. Cull, [1938] 2 K. B. 109. 

674kk. Income received as administrator — Adminis- 
trator also sole beneficiary.] — Applt.’ s father 
& brother died intestate leaving him sole 
next-of-kin, & he took out letters of adminis- 
tration to both estates. As such adminis- 
trator he received both those* estates chiefly 
in the form of cash & he invested the money 
— which was paid into a bank in his own 
name — in industrial securities. He was 
assessed to super tax in respect of the income 
from those securities. During the periods 
covered by the assessments there were ad- 
mittedly unsettled claims outstanding for 
estate duty. There was not sufficient evi- 
dence that the income from the securities 
had been appropriated by applt. to his own 
use, & in those circumstances it was held 
that the income of the securities in the hands 
of applt. remained income received by him 
in his capacity as administrator & was not 
assessable to super tax as his own income. 
— Wahl t>. Inland Revenue Combs. (1933), 
149 L. T. 203 ; 49 T. L. R. 379 ; sub nom. 


Inland Revenue Combs, v. Wahl, 17 Tax 
Cas. 744, H. L. 

Annotation ; — Could. Corbett t>. I. R. Comm, [1938] 1 K. B. 

67411. Annual sums payable to servants by deed*] — 

By a deed made in Aug. 1930, reap, 
covenanted to pay A., a gardener in ms 
employment, a yearly sum of £98 16s. by 
weekly payments of £1 18s. for a period of 
seven years or during the joint lives of the 
parties, & it was agreed that the payments 
were without prejudice to the remuneration 
to which A. should be entitled for services, 
if any, thereafter rendered. 

Before the deed was executed resp.’s solrs. 
on his instructions wrote to A. a letter the 
material parts of which were as follows : 
“ On the 6th inst, we read over with you a 
deed of covenant which the Duke of West- 
minster has signed in your favour. . . . 
We explained that there is nothing in the 
deed to prevent your being entitled to & 
claiming full remuneration for such further 
work as you may do, though it is expected 
that in practice you will be content with the 
provision which is being legally made for you 
for so long as the deed takes effect with the 
addition of such sum, if any, as may be 
necessary to bring the total periodical pay- 
ment while you are still in the Duke’s service 
up to the amount of the salary or wages which 
you have lately been receiving. You said 
that you accepted this arrangement, & you 
accordingly executed the deed. ... If you 
are still quite satisfied, we propose to insert 
the 6th inst. as the date of the deed, & we 
shall be obliged by your signing the acknow- 
ledgment at the foot of this letter & returning 
it to us.” A. signed the acknowledgment 
accepting the provision made for him & 
agreeing to the deed being dated & treated as 
delivered & binding on the parties thereto. 
The acknowledgment was stamped with a 
sixpenny stamp : — Held : sums paid yearly 
under the above-mentioned documents were 
annual payments within Sched. D., Case III., 
r. 1, & r. 19, s. 1, of the Rules applicable to 
Scheds. A., B., C., D. & E. of 1918 Act, & 
were not payments of salary or wages ; & 
consequently resp., being entitled to deduct 
tax from the payments, was entitled to 
deduct the payments themselvos in arriving 
at his total income for the purposes of sur 
tax. — Inland Revenue Combs, v. West- 
minster (Duke), [1936] A. C. 1 ; 104 L. J. 
K. B. 383 ; 153 L. T. 223 ; 51 T. L. R. 467 ; 
79 Sol. Jo. 362 ; sub nom. Westminster 
(Duke) v. Inland Revenue Combs., 19 
Tax Cas. 490, H. L. 

Annotations : — Contd. Carnarvon (Earl) v. I. R. Comrs. 
(1934), 19 Tax Cas. 4557 Befd. Kemp v. Evans (1936), 
20 Tax Cas. 14 ; I. R. Comrs. v. Morgan-GrenviUe-Gavin, 
[1936] 1 All E. R. 895 ; Oronk & Sons, Ltd. t>. Harrison 
(1935), 153 L. T. 366 ; Eastern National Omnibus Co. v. 
I. R. Comrs., [1038] 3 All E. R. 526 ; I. R. Comrs. v. 
Mallaby-Deeley, [1938] 4 AJ1 K. R. 818 ; Racecourse 
Betting Control Board v. Wild, [1038 J 4 All E. R. 487. 

674mm. Dividends received by shareholder — Paid 
to other persons — Reorganisation of company.] 

— Applt., who owned or controlled the whole 
of the issued share capital, consisting wholly 
of ordinary shares, of a co., entered into an 
agreement on Dec. 10, 1928, for the sale to 
purchasers of one-half of these shares. The 
agreement for sale provided (inter alia ) 
(a) that a cash consideration should be paid 
to applt. ; (b) that arrangements should be 
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made for the increase of the co.’s nominal 
capital by the creation of 8 per cent, cumula- 
tive preference shares & additional ordinary 
shares, & for the issue of those new shares, & 
of the balance of the originally authorised 
ordinary share capital, to applt. & the 
purchasers in equal parts ; (c) that applt. 
should nominate the purchasers as allottees 
of the preference shares to which he so 
became entitled ; (d) that the purchasers 

should be entitled to receive any dividend 
declared by the co. after Sept. 30, 1927, in 
respect of their shareholding. The cash con- 
sideration was paid by Dec. 21, 1928. On 
the date of the agreement applt. gave the 
purchasers a blank transfer for one-half of 
the then issued ordinary shares. This 
transfer was not registered by the co., but 
later in Dec. 1928, applt. gave the co. a 
mandate to pay to the purchasers all future 
dividends on a moiety of the ordinary shares. 
The 8 per cent, cumulative preference shares 
& the additional ordinary shares were not 
issued & allotted until Dec. 11, 1929, prior 
to which date interim & final dividends for 
the year to Sept. 30, 1929, had been declared 
by the co. on the existing ordinary shares. 
Applt., however, directed the co. to jpay to 
the purchasers, out of these dividends, 
amounts equal to those to which they would 
have been entitled if the 8 per cent, cumula- 
tive preference shares had been created & 
allotted on the date of payr< ent by the pur- 
chasers of the cash consideration under the 
agreement. Applt. was assessed to sur tax 
for 1929-30 in a sum which included one-hajf 
of the total dividends declared for the year 
to Sept. 30, 1929. On appeal, he contended 
that his liability should be restricted to a 
sum equal to one-half of the difference 
between (a) the total ordinary dividends, & 

( b ) a sum equivalent to a dividend of 8 per 
cent, for the period from Dec. 21, 1928, to 
Sept. 30, 1929, on the amount of the pre- 
ference capital provided for in the agreement 
for sale. The Special Comrs. decided that 
the payments made to the purchasers by 
applt. out of the dividends payable on the 
unsold half of his ordinary shares in the co. 
were applications of part of his income, & the 
sums so paid remained part of his total income 
for sur tax purposes : — Held : the Special 
Comrs.’ decision was correct. — Cole v. In- 
land Revenue Combs. (1934), 18 Tax Cas. 
387, C. A. 

674nn. Insurance premiums paid by company on 
behalf of annuitant — Out of annuity.] — 

By an agreement dated Apr. 5, 1928, resp. 
agreed to sell his life interest in certain settled 
lands to a co., the consideration to be satis- 
fied partly by the allotment of shares & 
partly by a cash payment of £36,100 : the 
agreement further provided that the co. 
might at its option satisfy the cash payment & 
any interest thereon by paying a life annuity 
of £5,200 to resp. without deduction except 
for income tax. Resp. duly conveyed his 
life interest by conveyance dated May 8, 
1928, which acknowledged allotment of the 
shares & receipt of the £35,100. By a deed 
dated May 24, 1928, the co. covenanted, in 
consideration of the payment to it by resp. 
of the sum of £36,100, to pay to him for the 
remainder of his life the sum of £433. 6 s. Sd. 
monthly without deduction except for in- 


come tax. By a further deed dated Mar. 25, 
1931, in consideration of the co.’s covenant 
to pay resp.’s premiums on certain assurance 
policies on his life for a period of 11 years 
from Apr. 5, 1931, resp. agreed as from that 
date not to demand or attempt to enforce 
payment of a specified part of the monthly 
sum of £433 0s. Sd. On appeal against 
additional assessments to sur tax for the 
years 1931-32 & 1932-33 made in respect 
of the amount of the premiums paid by the 
co., with an appropriate addition for income 
tax, resp. contended that this amount did 
not form part of his income for sur tax 
purposes : — Held : the amount of the pre- 
miums paid by the co. for resp. together with 
an appropriate addition for income tax, 
formed part of resp.’s total income for sur tax 
purposes. — Inland Revenue Combs, v . 
Forster (1935), 79 Sol. Jo. 857 ; 19 Tax 
Cas. 738. 

674oo. Tax free dividend — Paid out of profits 
assessed to tax.] — In paying a dividend to a 
shareholder the co. stated that it had not 
exercised its right to deduct income tax & 

• that the dividend was paid in full. The 

» dividend was paid out of accumulated profits 
& income tax had been paid on profits for 
the year in the hands of the co. : — Held : the 
dividend so paid was the net & not the gross 
income, & in making his return for sur tax 
the shareholder must add to it the amount 
of income tax thereon at the standard rate 
for the year. — Inland Revenue Combs, v. 
Pearson, Inland Revenue Combs, v. 
Pratt, [1936] 2 K. B. 533 ; [1930] 2 All E. R. 
731 ; 105 L. J. K. B. 039 ; 155 L. T. 351 ; 
52 T. L. R. 538 ; 80 Sol. Jo. 636 ; 20 Tax 
Cas. 433. 

Annotation : — Overd. Cull v. I. R. Comrs., [1939] 3 All E. R. 
761. 

674pp. No profits of company assessable.] — 

Applt. was the holder of 20,000 ordinary 
shares in a co. upon which for the year ending 
Mar. 31, 1934, a dividend of 21s. per share 
was declared “ without deduction of tax,” 
applt. therefore receiving £21,000. The co. 
had incurred losses in previous years, with 
the result that it was not liable to be assessed 
to tax under Sched. D for the year ending 
Apr. 5, 1934. The dividend paid to applt. 
had been paid out of a sum of £559,374 2s. Id., 
in respect of which a sum of £99,114 9s. Id. 
had been put to reserve as a provision for the 
payment of income tax thereon in a sub- 
sequent year. The question at issue was 
whether applt. ought to be assessed for the 
purposes of sur-tax upon £21,000 or upon that 
sum “ grossed up ” to £28,000, the standard 
rate of tax being 5s. in the £ : — Held : as the 
dividend was paid without deduction of tax, 
the amount received was the gross sum & 
not a “ net ” sum within the meaning of 
Finance Act, 1931, s. 7 (2). For the purposes 
of sur-tax, therefore, applt. should be assessed 
upon the sum of £21,000, being the amount 
actually received. — Cull v. Inland Revenue 
Combs., [1939] 3 All E. R. 761 ; 101 L. T. 
173 ; 55 T. L. R. 1049, H. L. 

Annotation: — Refd. Barnes v. Holy Hutchinson, [1939] 3 
All E. R. 803, H. L. 

674qq. Arrears of debenture interest — Year of 
assessment.] — Applts. were the exors. of a 
holder of debentures issued by a private co. 
on which no interest had been paid up to 


128 . 



VoL XXVHI. — Income Tax. Cases 074qq — 674tt, 


1920. In that year a scheme was adopted for 
the reorganisation of the debenture debt of the 
co. by which for a certain consideration the 
debenture holders agreed to the cancellation 
of the debentures, to leave the accumulated 
arrears of interest thereon unsecured & to 
postpone their claims to such interest until 
the claims of unsecured creditors were satis- 
fied. Eventually in 1928 & 1929 funds 
became available for the payment of some of 
the arrears of interest & in these years pay- 
ment was made to the debenture holders of 
sums representing interesting for the periods 
from Aug. 1904, to Sept. 1907, & from 
Sept. 1907, to Mar. 1910, respectively, income 
tax being deducted on each occasion at the 
rate in force at the time of payment. On 
appeal against an assessment to sur tax for 
the year 1929-30, which included the sum 
received in 1929 in respect of the interest 
for the period from Sept. 1907, to Mar. 1910, 
Its. contended (a) that the sum in question 
not form part of the debenture holder’s 
income for sur tax purposes for that year, 

(b) that, if it did form part of his income for 
sur tax purposes it was receivable in the 
years 1907-8 to 1909-10 inclusive & not in 
the year in which it was actually received, & 

(c) that so much of the arrears of interest 
paid in 1929 as had accrued prior to Apr. 6, 
1909, from which date super tax was first 
imposed, must be excluded from the com- 
putation for the purposes of assessment to 
super tax or sur tax. The Special Comrs. 
rejected these contentions & confirmed the 
assessments : — Held : the sum in question 
was paid under the arrangement made in 
1920 <fc not under the obligations under LLe j 
original debentures, that it did not become 
due & payable until 1929 & that accordingly, 
by virtue of Finance Act, 1927 (c. 10), s. 39, 
it must be deemed to be income of the year 
1929-30 for sur tax purposes. — Champney’s 
Executors v. Inland Revenue Comrs. 
(1934), 19 Tax Cas. 375, C. A. 

Annotation : — Reid. Dewar v. Inland Revenue Comre. (1935), 
19 Tax Cas. 661. 

674rr. Sale of Interest coupons.] — Miss P. was 
the owner of bearer bonds of the City of 
Budapest. Interest payments in sterling 
were stopped by a decree of the Hungarian 
Govt. & the Municipality of Budapest was 
required to pay into the Hungarian National 
Bank an equivalent sum in pengos to the 
credit of a foreign creditors’ fund, out of 
which holders might obtain payment of their 
interest coupons in pengos, subject to the 
proceeds being applied to certain purposes 
within Hungary. Miss P. was also the holder 
of certain bearer bonds of the Kingdom of 
Yugoslavia. In respect of these bonds the 
Govt, of Yugoslavia suspended payment in 
* New York, offering holders the option of pay- 
ment in dinars in Belgrade, subject to 
restrictions on the use to which the dinars 
could be put, or payment of 10 per cent, in 
dollars, & the issue of funding bonds for the 
remainder. Miss P. did not avail herself 
of any of these options, but sold to agents, at 
a discount, the coupons of both sets of bonds 
as they fell due. The question to be deter- 
mined was whether the gross sums received 
by Miss P. during the year ending Apr. 6, 
1933, from the sale of the coupons of the City 
of Budapest bonds & the gross sums received 


by her during the year ending Apr. 5, 1934, 
from the sale of coupons of the bonds of 
Yugoslavia respectively formed part of her 
total income from all sources for those two 
years, so as to render her liable to be assessed 
for sur-tax in respect of them. The Special 
Comrs. decided this question in favour of the 
Crown in relation to the Budapest bonds & 
in favour of Miss P. in relation to the Yugo- 
slavia bonds. An appeal by the Crown & a 
cross-appeal by Miss F. were taken to Finlay, 
J., who decided both in favour of Miss P. 
On an appeal to the Ct. of Appeal by the 
Crown in both cases : — Held : as to both 
sets of bonds that the proceeds of sale were 
not income arising to Miss P. either under 
Case IV. of Sched. D or under Sched. C, & 
did not fall to be included in her total income 
for the purposes of assessment to sur-tax. — 
Inland Revenue Comrs. v. Paget, Paget v. 
Inland Revenue Comrs., [1938] 2 K. B. 25 ; 
[1938] 1 All E. R. 392 ; 107 L. J. K. B. 657 ; 
158 L. T. 187 ; 54 T. L. R. 404 ; 82 Sol. Jo. 
172 ; 21 Tax Cas. 077, C. A. 

674ss. Interest in residue— -Whether vested or 
contingent.] — The trustees of a will were 
directed to hold, apply & convey the residue 
of testator’s estate to & for the behoof of 
his son. It was declared (a) that, until the 
son should reach the age of twenty-five, the 
trustees should apply the whole or part of the 
income, at their discretion , for his maintenance, 
education & upbringing ; (6) that, upon his 
attaining twenty-five years, the son should 
be paid one-half of the capital absolutely, & 
should receive the income of the remaining 
half until he was thirty, when that half was 
to be paid to him absolutely. It was further 
declared “ that it shall be a condition of this 
bequest of capital of the residue to my said 
son that he shall be able to speak & write 
French & German fluently & shall pass the 
Civil Service examination <fc obtain a first- 
class certificate therein, & further that before 
he shall obtain the control of the capital of 
said residue or any part thereof he shall 
spend at least one year in making a voyage 
round the world outside the limits of the 
Continent of Europe.” The trustees were 
also given power to settle the capital on the 
son for life with remainder to his issue. 
On appeal against assessments to sur tax 
made on the son on the footing that he had 
a vested interest in the residue of his father’s 
estate, resps. (as the son’s tutors) contended 
that the son, who had not attained twenty- 
five, had no vested interest in the residue 
because the bequest of capital was subject 
to suspensive conditions, & that in these cir- 
cumstances his interest was contingent only. 
The Special Comrs. held that the residue 
was not vested in the son & they accordingly 
discharged the assessments : — Held : the 
Special Comrs.’ decision was correct. — 
Inland Revenue Comrs. v. Kidston (1936), 
20 Tax Cas. 603. 

674tt. Loan repaid by other company — Dis- 
tribution.]— Applt. was an ordinary share- 
holder in a co. which in 1922 & 1923 advanced 
sums at interest to another co. The interest 
on the loan was duly paid under deduction 
of income tax, but after Apr. 1924, the 
lending co. regarded the loan as a doubtful 
debt & applied all interest receipts to writing 
down its value. In 1933, however, the loan 
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was repaid in fall A the co. credited the 
surplus over the written- down value of the 
loan in its books to profit & loss account. 
In July, 1934, the co. distributed part of 
this amount as “ capital (surplus or) profit ” 
to its ordinary shareholders. On appeal 
against an asse ssment to sur-tax for the 
year 1934-35 which included the amount 
so received by him, with an appropriate 
addition for income tax, applt. contended 
that the distribution was a distribution of a 
capital surplus & did not form part of his 
income for sur-tax purposes ; alternatively, 
that the sum received was not a net amount 
to which an addition on account of income 
tax should be made in computing liability to 
sur-tax. The Special Comrs. decided that 
the sum received by applt. represented a 
dividend paid out of a fund of taxed income 
& that the corresponding gross amount 
formed part of his income for sur-tax pur- 
poses for the year 1934-35 : — Held : the 
Special Comrs.’ decision was correct. — 
Dixon v. Inland Revenue Comrs. (1937), 
21 Tax Cas. 365. 

674uu. Trust fund — Contingent gift — Liability of 
Intermediate income.] — In 1933 resp. & his 
wife executed a declaration of trust recording 
a verbal trust which had preceded it & 
acknowledging that they had held, & did 
hold, certain shares (1) upon trust for their 
daughter “if & when she t iiall attain the 
age of twenty-five years absolutely ” & 
(2) “ subject as aforesaid,” in trust for resp.’s 
wife absolutely. At the’ material times 
the daughter was a minor. On appeal 
against additional assessments to sur-tax 
in respect of the income from the shares in 
question resp. contended (a) that he & his 
wife received the income from the shares 
in the capacity of trustees, & ( b ) that the 
gift to the child contingently on her attaining 
the age of twenty-five carried with it the said 
income. The Special Comrs. discharged the 
assessments : — Held : the declaration of 
trust did not create in resp.’s wife an interest 
rior to the interest of his daughter & the 
pecial Comrs.* decision was accordingly 
correct. — Inland Revenue Comrs. v . Abbey 
(1938), 83 Sol. Jo. 32 ; 22 Tax Cas. 211, C. A. 

875, Add, Annotation: — Apprvd. Lewis v . I. R. 
Comrs., [1933] 2 K. B. 557. 

675a. .] — For the purpose of an assessment to 

super tax of a partner under sect. 20 of 1918 
Act, his income from the profits of the 
partnership is to be ascertained by dividing 
among the partners the income of the firm 
assessable to income tax under Sched. D. 
for the preceding year, & the division is to 
be made, first, by allocating to each partner 
any salary, commission, or interest on capital 
to which he is entitled for the year of assess- 
ment, A, secondly, by dividing the balance 
of that 'income among the partners in the 
proportion provided by the partnership deed. 


Digest Supplement. 

— Lewis ©. Inland Revenue Comrs., [1933 
2 K. B. 657 ; 103 L. J. K. B. 889 ; 149 L. T. 
511 ; 18 Tax Gas. 174, 0. A. 

677. Add, Annotation *Apl«!. I. R. Comrs. v. 
Sneath (1982), 48 T. L. R. 241. 

677a. Super tax assessment tor former year — 
Whether conclusive against taxpayer.] — In- 
land Revenue Combs, v, Sneath, No. 689a 
post, 

680. Add, Annotations : — Reid. Hartland v. Dig- 
gines, [1926] C. A. 289; Sutton v, I. R. 
Comrs. (1929), 45 T. L. R. 565 ; Hamilton 
v. I. R. Comrs., [1931] 2 K. B. 495 ; I. R. 
Comrs. v . Pearson, I. R. Comrs. v, Pratt, 
[1936] 2 All E. R. 731 ; Weight v, Salmon 
(1935), 19 Tax Cas. 174. 

681. Add. Annotations : — Consd. Sutton v. I. R. 
Comrs. (1929), 14 Tax Cas. 662. Expld. 
Michelham’s Trustees v. I. R. Comrs., 
Michelham (Lady), Exors. v . I. R. Comrs. 
(1930), 144 L. T. 163. 

681a. .] — Lord M., who died on Jan. 7, 

1917, by his will bequeathed an annuity of 

* £25,000 free of income tax to his wife. The 

• Ct. of Chancery decided that the annuity wae 
bequeathed free of both income & super tax. 
The trustees of the will appealed against 
assessments to income tax for the five years 
ended Apr. 5, 1926, made upon them in 
respect of so much of the annuity as was not 
paid out of profits & gains brought into 
charge to tax. The wifi provided for the 
payment of the annuity primarily out of the 
income of the residuary estate, but, if in- 
sufficient, resort might be had to the capital 
of the residuary estate from time to time to 
make good the deficiency. The trustees 
alleged that for the purpose of arriving at 
the assessment under r. 21 of the rules 
applicable to all scheds. & Finance Act, 1927 
(c. 10), 8. 26, the amount of the annuity ought 
to be taken to be £25,000 with the appro- 
priate addition to make the grossed amount 
which would produce £25,000 net after deduc- 
tion of income tax only, which for example in 
1925-26 would have been £31,250 ; A no 
addition should be made in respect of any 
super tax. The Crown claimed that there 
ought to be added that portion of the super 
tax assessed on the recipient of the annuity 
which bore the same proportion to the total 
super tax assessed on the recipient as the 
sum of £26,000, together with addition! 
calculated on a similar basis for the previous 
year bore to the total income from all sources 
of the recipient during that year, A that a 
further addition should then be made to the 
sum so arrived at sufficient to make the tota 
sum, after deduction of income tax at the 
rate current during the year, produce the 
gum so arrived at. The comrs. held that th* 
payment of the super tax by the trustee! 
was an additional annuity to Lady M., A 
that in computing the amount of the annuity 
for the purpose of assessment under r. 21 
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st. Lump sum paid to retiring 
partner .) — One of the partners of a 
firm haring retired, the partnership 
business was continued by the remain- 
ing partners. Sc the rearing partner 
received £1,600 “ in full satisfaction of 
his whole share 8c interest in the profits 
of the year current at the date of 
dissolution of the original partnership.** 


8c it was further provided that there 
should be paid to him quarterly “ out 
of the future profits of the business ” 
sums amounting to £600 for the first 
year, 8c diminisning gradually to£l00 
for the fifth year i—Hetd: (1) the 
£1,500 was not a share of the profits 
of the firm, but the price or considera- 
tion paid fojr a discharge by the 
retiring partner of his claim to partid* 
i«n 


pate in the profits of the firm prior t 
bis retirement. Sc the agreement dl< 
not affect the ascertainment of their 
share of the profits up to that date * 
(2) the quarterly payments " out o 
the future profits ** did foil to be taken 
into aooount in estimating their profits 
after that date. — Ruthkkfobd «. 
Inland Rsvbnun Comrs., U9S63 8. a 
689 ; 10 Tax Cas. 688. — TOOT. 
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& sect. 26 the auper tax with the inoome tax 
appropriate thereto must be included : — 
Held : there had been given to Lady M. an 
additional annuity of such a sum as, after 
the deduction of the inoome tax thereon, 
would leave the amount of suj>er tax for 
which she was chargeable in respect of the 
annuity given by the will, & income 
tax was payable on that additional annuity. 
— Michelham’b Trustee® v. Inland 
Revenue Cosirs., Miohelham (Executors 
of Dowager Lady) v. Inland Revenue 
Comes. (1030), 144 L. T. 163 ; 15 Tax Cas. 
737, 0. A. 


Annotations : — Raid. Re Reckltfc, Reckitt v. Reokitt (1932), 
173 L. T. Jo. 458 ; Brodie v. I. R. Oomrs. (1983), 17 Tax 
Gas. 432 ; I. R. Oomrs. v. Pearson, I. R. Oomrs. o. Pratt, 
[1936] 2 All E. R. 731. 


882. Add. Annotations : — Consd. Grey v. Tiley 
(1032), 16 Tax Cas. 414. Refd. Lambe v. 
I. R. Comrs., [1934] 1 K. B. 178 ; iEolian 
Co. v. I. R. Comrs., I. R. Comrs. v . iEolian 
Co., [1036] 2 All B. R. 219. 

683. Add. Annotations : — Distd. Wolverton (Lord) 
v . I. R. Oomrs. (1931), 16 Tax Cas. 467. 
Refd. I. R. Comrs. v. Pakenham, I. R. Oomrs. 
v. Longford, Gascoigne v. I. R. Comrs., [1927] 
1 K. B. 594 ; Jones v. Wright (1927), 139 
L. T. 43 ; Perrin v. Dickson (1929), 98 L. J. 
K. B. 683 ; I. R. Comrs. v. Nettlefold, 
Nettlefold v. I. R. Comrs. (1933), 18 Tax Cas. 
235 ; Solomon v. I. R. Comrs. (1934), 18 
Tax Cas. 227 ; Dealler v. Bruce (1934), 19 
Tax Cas. 1 ; Fenton’s Trustee v. I. R. 
Oomrs., [1936] 1 All E. R. 116 ; Carnarvon 
v. I. R. Comrs. (1934), 19 Tax Can 455 ; 
Marland v. I. R. Oomrs. (1934), 19 Tax Cas. 
407 ; Westminster v. I. R. Comrs. (1.93o;, 
19 Tax Cas. 490 ; British Sugar Manu- 
facturers, Ltd. v. Harris, [1937] 3 All E. R. 
702 ; Watkins v. I. R. Comrs., [1939] 2 
K. B. 420. 


084. Add. Annotations: — Apld. Perkins’ Exor. v. 
I. R. Oomrs. (1928), 13 Tax Cas. 851. 
Refd. I. R. Comrs. v. City of Buenos Ayres 
Tramways Co. (1904), Ltd. (1926), 12 Tax 


Oas/1125 ; Glased Kid, Ltd. v. I. R, Oomrs. 
(1930), 15 Tax Cas. 445; I, R. Comrs. v . 
Thompson, [1936] 2 All E. R. 651. 

684a. Payable out of estate created by mort- 

gage.] — Applt*. was entitled to the income for 
life of settled property after certain sums had 
been provided for other persons by accumula- 
tions out of the income. Before the sums 
in question had been wholly accumulated, 
applt., acting under powers conferred by a 
private Act, mbged. the inoome arising from 
the settled property during his life to raise 
the necessary balances. The mtges. were 
protected by policies upon the life of applt. 
The Act provided that every mtgel effected 
under its powers should pass an estate or 
interest for applt. 's life m priority to all 
existing interests. The mtges. were sub- 
sequently consolidated & later the con- 
solidating mtge. was, under powers provided 
by another private Act, taken over by the 
trustees of the settled property. This second 
Act ( inter alia) provided that the premiums 
on the life assurance policies should be a first 
charge on the income of the settled property 
& specifically directed the trustees to retain 
the necessary amounts out of the income & 
to pay the premiums as & when due. The 
comrs. of Inland Revenue contended that the 
amounts applied in payment of the premiums 
formed part of applt. ’s inoome for super tax 
purposes : — Held : the income out of which 
the premiums were paid was not income of 
applt., & the amounts applied in payment of 
premiums did not form part of his income for 
super tax purposes. — Wolverton (Lord) v. 
Inland Revenue Oomrs. (1931), 16 Tax Oas. 
407, H. L. 

635. Add. Annotation .‘—Generally, Refd. I. R. 
Oomrs. v. Pakenham, I. R. Oomrs. v. Longford 
(1927), 90 L. J. K. B. 882. 

687a. .] — The exor. of a deceased taxpayer 

appealed against super tax assessments which 
had been made on deceased in respect of his 
wife’s income from settled funds & from 
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•. Add. Citations : — 61 Sc. L. R. 
375 ; 8 Tax Cm. 636. 

1 2. Annuity <t inoome tax thereon .] — 
By an antenuptial marriage settlement 
a husband conveyed funds to trustees 
for payment of an annuity of £600 free 
of inoome tax to his wile, Sc for pay- 
ment of the balance of the free income 
to himself. By a subsequent agree- 
ment, following upon divorce, the wife 
discharged her claims under the settle- 
ment, & the husband granted a man- 
date to the settlement trustees to pay 
an annuity of £600 free of tax to the 
wife, Sc the balance of the free Income 
to himself. The Intention of the agree- 
ment was declared to be that the wife 
should reoeive an absolutely free 
annuity of £600, Sc the husband bound 
himself to relieve her of income tax 
thereon in the event of her being found 
liable to pay it : — Held : to computing 
the husband's inoome for super tax 
be was entitled to deduct, to respect of 
the annuity, such a sum as would, 
after deduction of income tax, amount 
to £600 ; Sc that rule 83 (2) did net 
invalidate the payment of £600 to fall 
to the wife, in respect (a) that the 
annuity was payable under the agree- 
ment out of net inoome belonging to 
the husband, which had already borne 
Sc (b) that the husband had under- 
taken that the wife could receive such 


a sum as, after deduction of tax, 
should amount to £000. — Hutchison 
v. Inland Revenue Combs., [1930] 
S C. 293 ; 15 Tax Cas. 89. — SOOT. 

sy. Allowance by father to son — 
Finance Act . 1922, a. 20 (1).]— A father, 
who had paid a sum of money to his 
son, a married man, of full age, under 
a gratuitous bond by which he had 
bound himself to pay to the son an 
annuity for a period of three years, 
claimed to deduot the sum in question 
in calculating the amount of his total 
income for super tax purposes, on the 
ground that above sect, (c) applied 
to the case : — Held : the deduction 
was inadmissible, to respect that the 
income disponed fell exactly within 
the description contained in above 
seot. < b ), being for a period of less than 
six years, & it must accordingly be 
deemed to be the father's income for 
super tax purposes. — Gillies v. Inland 
Revenue Oomrs.. [19291 S. O. 131 ; 14 
Tax Oas. 329.—6COT. 

•z. Loss on purchase of shares in 
other companies. 1 — In 1920 applt. oo, 
was incorporated to India Sc entered 
into agreements with two English cos. 
what had promoted it Sc were at all 
times practically the only shareholders, 
to purchase from them a large block or 
•hares to B. C., Ltd., the oonsklacation 
being the allotment to them of an 
equal number of fully paid shares of 

131 


Rs. 200 eaoh in applt. oo. Half the 
shares were to be. Sc were, allotted 
immediately: the English oos. could 
retain the B. O., Ltd., shares for 
3 years, & pledge them to secure 
their own liabilities. In 1923, no 
further shares having been allotted 
Sc no B. 0., Ltd., shares delivered, a 
supplemental agreement was made 
under which the English cos. to 1924 
sold all the B. C., Ltd., shares, the 
price realised Sc dividends being 
credited to applt. co. ; It was part of 
this agreement that the Bhares already 
allotted should satisfy the original 
purchase consideration. In respect of 
super tax for 1924-25 under Indian 
Inoome Tax Act, 1922, applt. co. 
alleged that the transaction had 
resulted, in a loss to them which they 
were entitled to deduct from profits 
otherwise accruing. They contended 
that in ascertaining the result of the 
transaction the allotted shares must be 
taken at thoir normal value of Rs. 200 
each. It was found by the com- 
missioner that In 1920 eaoh share to 
applt. co. was worth Rs. 98 '.-—Held : 
no loss was proved as the English nos. 
were liable to applt. co. for the amount 
by which the sum realised was less 
than the nominal value of the wotted 
shares.— Trustees Corfu. (India), 
Ltd. v. Commissioner of Income Tax 
(1930), 57 L. R. Ind. App. 152, P. C.— 
IKD. 
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certain shares. Deceased had obtained an 
advance of £11,000 from the trustees of his 
marriage settlement on the security of shares 
not forming part of the settled funds. Sub- 
sequentlv he had charged his life interest in 
the settled funds, thereby forfeiting it in 
favour of his wife. Later he was adjudicated 
bankrupt, & the mortgaged shares which 
had become practically valueless were sold 
by the Official Receiver for a nominal con- 
sideration to the wife, who thus became 
entitled to the equity of redemption. In 
1020 the shares again became very valuable, 
& the trustees, to whom the £11,000 was still 
owing, issued an originating summons to the 
parties interested, & as a result the ct. 
sanctioned a compromise by which the 
trustees were to retain each year any amount 
by which the wife’s aggregate income from 
the settled funds & the mortgaged shares, 
after deducting income tax & super tax on 
that aggregate income, should exceed £4,000. 
The whole balance of the debt to the trustee 
was thus paid off within fifteen months & 
deceased’s exor. contended that the surplus 
income so applied should be deducted from 
the wife’s total income in computing the 
deceased’s liability to super tax : — Held : 
the surplus income of the wife appropriated 
by the trustees formed part of deceased’s 
income for purposes of super tax. — Perkins’ 
Executor v . Inland Revenue Comrs. 
(1928), 18 Tax Gas. 851. 

Annotation: — Retd. I. R. ComrB. v. Sneath (1932), 48 
T. L. R. 241. 

687b. Purchase-price of share of deceased partner.] 

— By a deed of partnership it was provided 
(inter alia) that the partnership should not 
be determined as regards the other partners 
by reason of the death of one partner, & that 
“ the purchase-money for the share of a 
deceased partner . . . shall be a sum equal 
to one-half of the share of profits for three 
years commencing from the first day of the 
month immediately following the death of 
such partner which would have been payable 
to such deceased partner had he continued to 
be a partner during the said period of three 
years.” Upon the death of a partner in 
June 1933, sums were paid to his personal 
representatives on account of the purchase- 
price of his share for the periods July 1, 
1933, to Dec. 31, 1933, <fc for the year ending 
Dec. 31, 1934. A surviving partner con- 
tended that these sums were annual payments 
& that, in computing his total income for 
surtax purposes for the years ending Apr. 5, 
1934 & 1935, he was entitled to deduct his 
share of the sums so paid : — Held : payment 
for deceased partner’s share was to be a lump 
sum to be paid at the end of the three years 
period. Such payment was a payment of a 
capital sum, & the surviving partner was not 
entitled to make the deduction claimed. — 
Inland Revenue Comrs. v. Ledgard, [1937] 
2 All E* R. 492 ; 81 Sol. Jo. 378 ; sub nom. 
Inland Revenue Comrs. v. Ledgard ; 
Inland Revenue Comrs. v. Pyman, 21 
Tax Cas. 129. 

Annotation : — Reid. British Salmson Aero Engines, Ltd. v. 
Inland Revenue Comrs., [1937] 3 All E. R. 464. 

688a. Single premium policy — Loan by com- 

pany — Capitalisation of unpaid interest.]— 

Applt. took out an insurance policy , on his 
fife in consideration of a single premium, a 


part of which was advanced to him by the 
Insurance co. as a loan. The loan agreement 
provided that, if the interest on the loan, 
which was payable annually on a fixed 
date, was not paid on that date, it was to be 
deemed to be a new loan & capitalised & 
added to the original advance, the total 
amount of the' loans & accrued interest 
being deductible from the moneys payable 
on the maturity of the policy. Applt. did 
not, as was open to him, pay in cash the 
loan interest as & when it fell due each year 
&, in accordance with the terms of the loan 
agreement, the net amount due, i.c., after 
deduction of income tax, was added to the 
loan : — Held : having regard to the terms 
of the loan agreement, applt. must he deemed 
to have paid the interest payable each year 
by means of advances made for that purpose 
by the co. & such interest was accordingly 
admissible as a deduction in computing his 
income for but tax purposes. — Carnarvon 
(Earl) v. Inland Revenue Comrs. (1934), 
19 Tax Cas. 455. 

Annotations : — Folld. Marian d r. Inland Revenue Comrs. 

, (1934), 19 Tax Cas. 467. Gonsd. I. R. Comrs. v. Lawrence, 
Graham & Co., [1937] 2 K. B. 179. 

688b. .]— Applt. took out two 

insurance policies on his life, the considera- 
tion in each case being a single premium. 
On the date of issue of each policy the insur- 
ance co. advanced to applt. a sum by way 
of a loan on the security of the policy. 
Under the terms of the loan agreements 
interest was payable on the loans each year 
& compound interest was to be charged on all 
interest remaining unpaid for more than one 
month after the due date, but the agreements 
provided that applt. was not to he personally 
liable for payment of any interest, which, 
together with the principal of the loans, 
could be retained by the co. out of the 
moneys payable on the maturity of the 
policies. Applt., although having ample 
funds for the purpose, did not pay in cash the 
loan interest at the due dates, & the interest, 
less income tax, was in each case added to the 
original loan in accordance with the terms 
of the loan agreements : — Held : having 
regard to the terms of the loan agreements 
between him & the co., applt. must be deemed 
to have paid the interest payable each year 
by means of advances made for the purpose 
by the co. & such interest was accordingly 
admissible as a deduction in computing his 
income for sur tax purposes. — Marland v. 
Inland Revenue Comrs. (1934), 19 Tax Cas. 
467. 

Annotations : — Contd. Carnarvon (Earl) v. Inland Revenue 
Comrs, (1934), 19 Tax Cas. 455 ; I. R. Comrs. v. Lawrence, 
Graham & Co., [1937] 2 K. B. 179. 

688c. Interest paid.] — On Mar. 19, 

1929, a life assurance policy was taken out 
in consideration of a single premium* a sub- 
stantial part of which was met by a loan made 
to the assured by the co. on the security 
of the policy. Interest was payable on the 
loan each year on Mar. 19, & was in fact paid 
each year up to Mar. 19, 1932, inclusive. 
The assured died in July, 1932, & later the 
co. paid to his exors. the amount due on the 
policy &, in accordance with the terms of the 
loan agreement, received, by way of set-off 
against such amount the principal of the loan 
& the interest due for the period from Mar. 19, 
1932, to date pf death. On appeal against 
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an assessment made on them to sur tax for 
the year 1932-33, the exors. claimed a de- 
duction in respect of the interest accrued 
from Mar. 19, 1932, to the date of death, 
contending that such interest was a payment 
whereby deceased’s income for the year of 
assessment was or might be diminished 
within sect. 27 (1) (6) of 1918 Act Held : 
the income of deceased was not diminished 
by the interest in question inasmuch as it 
did not become due until the date of his death. 
— Rigdbn’s Executors v . Inland Revenue 
Comrs. (1934), 19 Tax Cas. 474. 

689a. Lunacy percentage. ] — -(1) Payments out of 
the income of a lunatic of his committee’s 
remuneration & of the lunacy percentage on 
his clear annual income payable to the ct. 
under Lunacy Act, 1890 (c. 5), s. 148, & the 
Lunacy Rules, 1892, r. 133, cannot be de- 
ducted from a lunatic’s gross income for the 
purpose of an assessment to super tax. 

(2) A decision of the Comrs. for the Special 
Purposes of the Income Tax Acts in assessing 
super tax for a previous year that the above 
deductions can be made does not operate as 
a res judicata to prevent a contrary decision 
in assessing super tax for a later year. 

Per Lord Hanworth, M.R. & Greer, 
L. J. : The determination by Special Comrs. 
of the amount of an assessment to super tax 
is not a decision of a lis inter partes so as to 
create an estoppel by way of res judicata. 
The assessment is final & conclusive between 
the parties only in regard to the assessment 
for the particular year for which it in made. 

Per Romer, L.J. : The decision of the 
Special Comrs. upon any incidental question 
of fact or law, however necessary it may be 
for the purpose of ascertaining the income 
for the year of assessment, cannot be con- 
clusive in reference to the ascertainment of 
the taxpayer’s income for any subsequent 
year of assessment. — Inland Revenue 
Comrs. v. Sneath, [1932] 2 K. B. 362 ; 101 
L. J. K. B. 330 ; 146 L. T. 434 ; 48 T. L. R. 
241 ; 17 Tax. Cas. 149, C. A. 

Annotation : — Retd. R. v . Income Tax Spocial Comrs., Ex p . 

Elmhlrst, [1930] 1 K. B. 487. 

.] — Compare No. 645g, ante. 

689b. Remuneration of committee of lunatic.] — 
Inland Revenue Comrs. v. Sneath, No. 
689a, ante . 

689c. Annual sum payable by deed.] — Resp. cove- 
nanted by deed to pay a certain sum quarterly 
to a person (not being a child of his) for her 
life. The deed reserved to him a power of 
revocation subject to the written consent 
of a person named therein or of some person 
appointed by resp. other than his wife. 
Resp. claimed, in the computation of his 
sur-tax liability, a deduction for the pay- 
ments made by him under the deed. The 
Special Comrs., on appeal, decided that the 
payments could not be deemed to be income 
in the hands of resp. under Finance Act, 
1922 (c. 17), s. 20 (1) (a) '.—Held : resp. was 
entitled to the deductions claimed. — Inland 
Revenue Comrs. v. Firth (1933), 17 Tax 
Cas. 603. 

689d. Payments under deed to trustees for benefit 
of charity.]— By a deed executed in Aug. 
1930, F. covenanted to pay to trustees from 
his general taxed income for the period of 


eight years from Apr. 6, 1930, or during his 
life, whichever should be the shorter, a 
specified monthly sum commencing on 
Apr. 6, 1930. These monthly sums were to 
be held by the trustees in trust for distribu- 
tion among certain charities or persons, other 
than the disponor, as he should direct, any 
surplus remaining in the hands of trustees 
at the end of the year to be held by them 
for his children in such shares as they 
should determine. The amount of the 
monthly payments was increased by a 
supplementary deed executed in Nov. 1930. 
During the year 1930-31, the whole of the 
payments under the deeds were distributed 
by the trustees to various persons & societies 
under the disponor’s directions. On appeal 
against an assessment to sur-tax for the year 
1930-31, the disponor claimed that all the 
monthly payments as from Apr. 6, 1930, 
were deductions in arriving at his liability 
& that Finance Act, 1922 (c. 17), s. 20, did 
not apply to the deeds to make the payments 
part of his income for sur-tax purposes. 
The Special Comrs. allowed the deductions 
claimed, except the payments made under the 
principal deed for the months of Apr., May, 
June, & July, 1930: — Tf eld: the payments 
made by the disponor under the deeds did 
not constitute part of his income for sur-tax 
purposes. — Inland Revenue Comrs. v. 
Nettlefold, Nettlefold v. Inland Re- 
venue Comrs. (1933), 18 Tax Cas. 235. 

Annotation ; — Reid. Carnarvon v . I . R . Comrs. (1834), 19 
Tax Cas. 455. 

689e. Ground rent.] — Applt. was one of a group of 
persons who obtained a lease for ninety- 
nine years from Dec. 25, 1926, of certain 
land in the City of London, applt. ’s interest 
being a three-thirty-seconds* share. The 
agreement for the lease provided for the 
demolition of the buildings on the site & for 
the erection of a new building thereon. A 
ground rent of a peppercorn was payable for 
the first eighteen months, & thereafter a 
specified annual rent was payable quarterly, 
commencing Sept. 29,1 928. The property was 
assessed under Sched. A., for the year 1928-29 
in respect of rents from “ hoardings,” the 
amount of the assessment being less than the 
ground rent payable under the lease for that 
year. On appeal against the assessment to 
sur-tax made upon him for the year 1928-29, 
applt. claimed a deduction of the sum 
representing his proportion of the ground rent 
payable during that year. The Special 
Comrs. decided that the deduction in respect 
of the ground rent must be restricted to the 
amount of applt’s share of the net income tax 
(Sched. A.) assessment on the property for 
1928-29 : — Held : applt. was not entitled to 
the additional deduction claimed. — Solomon 
v. Inland Revenue Comrs. (1933), 18 Tax 
Cas, 227, C. A. 

Annotation : — Reid. I. R. Comrs. v . Nettlefold, Nettlefold » 
1. R. Comrs. (1933), 18 Tax Cas. 235. 

689f. Annuity — Fund appropriated insufficient— 
Advance charged on residue.] — By his will 
resp.’s father directed that the residue of his 
estate should be charged with an annuity to 
resp.’s mother & subject thereto should be 
held for reap. <fc his brother equally. The 
exors. appropriated certain investments as 
an annuity fund for the purpose of paying 
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the annuity, A they retained other securities 
for the residuary fund. At the request of 
reap. A his brother the investments represent- 
ing the residuary fund were not divided 
between them. The comrs. held this to be 
an assent by the exors. to the residuary 
bequest taking effect. In 1931 the income of 
the annuity fund was insufficient to pay the 
annuity. The income of the residuary fund 
was added, but the income still being in- 
sufficient, an overdraft was obtained, secured 
by the investments representing the residuary 
. fund. Resp. sought to deduct as an annual 
payment for surtax purposes his share of the 
amounts borrowed to make up the deficiency 
in the annuity : — Held : the appropriation 
of the annuity fund A the assent did not 
release the residuary fund from the liability 
to make up any deficiency in the annuity. 
There was, therefore, no personal liability 
upon reap, to make any payment in respect 
of the annuity to bring the case within 1918 
Act, s. 27 (1) (6), A the payments made were 
not made out of property belonging to resp., 
since under the will the annuitant had a right 
of recourse to the residuary fund. The 
deductions could not, therefore, be properly 
made. — Bowen v. Inland Revenue Combs., 
[1987] 1 All E. R. 007 ; 81 Sol. Jo. 178 ; 21 
Tax Cas. 98, 0. A. 

089g. Yearly interest — What amounts to.] — In 

1928 applt., one of the ti astees of certain 
settlements which he had made in favour of 
his children, realised the trust investments & 
re-invested the proceeds in his own name in 
unauthorised securities which subsequently 
fell in value. Subsequently, by deed dated 
Mar. 27, 1930, he covenanted to pay to his 
fellow trustees a “ principal sum made up 
of the proceeds of realisation in 1923 with 
compound interest thereon at 5 per cent, per 
annum, less income tax from the date of 
realisation till Jan. 1, 1930. On appeal 
against assessments to sur-tax for the years 
1929-80 to 1932-33 A against a refusal of the 
Comrs. of Inland Revenue to admit claims 
to relief from sur-tax under sect. 24 of 
Finance Act, 1923 (c. 14) (as extended by 
sect. 43 (3) of Finance Act, 1927 (c. 10)) 
for the years 1928-29 & 1929-30, applt. 
contended that the amount of compound 
interest included in the “ principal sum ” 
payable under the deed of Mar. 27, 1930, was 
yearly interest, A should be admitted as a 
deduction either for 1929-30 or for the years 
in which it was paid. The Special Comrs. 
decided that the amount in question was 
either a capital sum or, if it was interest, was 
not yearly interest by which applt. ’s income 
was diminished for any of the years under 
appeal : — Held ; the amount in question 
was yearly interest. — Barlow v. Inland 
Revenue Comrs. (1937), 21 Tax Cas. 354. 

691. Add. Annotations DIstd. Re Veale’s Will A 
Codicils, Malone t\ James (1931), 75 Sol. Jo. 
780. Retd. Re Reckitt, Reckitt v. Reckitt 
(1932), 173 I* T. Jo. 452. 

691a. Or settlement*] — Where 

trustees of a settlement set apart certain 
sums Annuallv for the maintenance of an 
infant beneficiary A allow the balance of the 
income to accumulate, the income that is 
being accumulated is M reoeivable ” ‘by the 
infant within 1918 Act, s. 5 (3) (e), A he is 

i 


liable to be assessed to super tax in respect 
of it. But representative assessments to 
super tax cannot be made upon the trustees 
or the guardian of the infant beneficiary, 
either in respect of the actual total income 
of the infant, or in respect of a total income 
limited, as regards the particular trustee or 
guardian, to that income with which the 
trust or guardianship is concerned. — Inland 
Revenue Combs, v. Longford (Countess), 
Same v. Paeenham, [1928] A. 0. 252; 97 
L. J. K. B. 438 ; 189 L, T. 121 ; 44 T. L. R. 
410; 13 Tax Cas. 673, H, L. 

Annotation :■ — Retd. Re Reoldtt, Reckitt v. Reckitt, [1932] 
2 Ch. 144. 

691b. Chargeability of guardian of minor.] — 

Inland Revenue Combs, c. Longford 
(Countess), Same t?. Pakbnham, No. 691a, 
ante . 

691c. Payable to or for benefit of infant — 

“ By virtue or in consequence of any dis- 
position made, directly or indirectly ” — 
Mutual trust deeds by brothers In favour of 
* nephews.] — Resp., O., on May 28, 1929, 
covenanted by deed to pay to his brother, 
W., an annual sum by half-yearly instal- 
ments on trust for the infant son of W. until 
either the expiration of seven years from the 
date of the deed, or the death of O., or the 
death of W., or the death of the infant son 
of W., or the death of the infant - son of O., 
whichever should first happen. By a deed 
executed on the same date and in identical 
terms, mutatia mutandis, W. covenanted to 
pay to O. an annual sum of the same amount 
as that to be paid to him by O., on trust for 
the infant son of O., until the happening of 
either of the same events. It was admitted 
that resp. would not have made the dis- 
positions made by him for the benefit of his 
nephew if his brother had not made similar 
provision for resp.’s own son. Resp. claimed 
a deduction from his total income for pur- 
oses of sur-tax of the annual amount paid 
y him to his brother, & not to bring into 
charge the amount paid by his brother to 
him, on the ground that neither of these 
sums was “ income which was payable to or 
applicable for the benefit of a child of resp. 
by virtue or in consequence of any disposition 
made directly or indirectly by him ” : — 
Held ; the two deeds must be read together 
as forming one disposition, A, when they 
were so read, it became apparent that by 
making a disposition in favour of his nephew 
resp. directly procured the making of a 
similar disposition in favour of his own son 
which fell within Finance Act, 1922 (c. 17), 
s. 20. Assessment upheld, reversing the 
decision of the Special Comrs. A resp.’s claim 
disallowed. — Inland Revenue Combs, v. 
Olarkson-Webb, [1933] 1 K. B. 507 ; 102 
L. J. K. B. 253 ; 148 L. T. 330 ; 17 Tax 
Cas. 451. 

696* After this case add : — 

Discretionary trust .] — See Finance Act, 

1933 (c. 19), s. 34. 

696a. .] — By his will testator bequeathed 

to his wife an annuity of such a sum as, 
after allowing for income tax at the highest 
rate for the time being A for super tax, 
would yield her, free of ail such tax, a cumu- 
lative net yearly sum of £3,500, A directed 
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that there should be no apportionment of 
super tax between the annuity & the rest of 
his wife’s income, but that the whole of the 
super tax payable by his wife up to but not 
exceeding super tax on £3,500 a year, with 
the income tax thereon added to it, should 
be attributed to the annuity & paid by his 
trustees : — Held : the trustees were not liable 
to repay to the annu itant out of residue 
a sum arrived at on the footing that the 
annuity was to bear the highest rates of 
super tax payable on the annuitant’s total 
income, but were liable for no more than what 
would be payable on a super taxable sum of 
£3,500 with the income tax added thereto, 
namely, at the present rate of income tax, 
£4,200. With the present exemption, from 
super tax, of the first £2,000 of the income 
the trustees would thus have to pay the super 
tax payable on a total income of £6,200. — 


Re Armaghdalb (Lord), Oraig v. Armagh- 
dal® (Lady) (1928), 44 T. L. R. 239. 
Annotation : — Reid. Fleetwood - Hesketh v. Fleetwood 
Heskoth, [1929] 2 K. B. 55. 

697. Add, Annotations : — Reid. Whitney v, I. R. 
Comrs., [1926] A. C. 37 ; I. R. Oomrs. t». 
Pakenham, I. R. Oomrs. t>. Longford (1927), 
96 L. J. K. B. 882 ; I. R. Comrs. v. Cull, 
[1938] 2 K. B. 109. 

698. Add. Annotation : — Refd. Elmhirst v. I. R. 
Comrs., [1937] 2 All E. R. 349. 

700. Add. Annotation: — Refd. Cowdray (Vis- 
countess) v. 1. R. Comrs. (1930), 15 Tax Cas. 
255. 

700a. .] — Cowdray (Annie, 

Viscountess) v. Inland Revenue Combs. 
(1930), 15 Tax Cas. 255, O. A. 

Annotation : — Re!d. Palmor v. Oftttermole, [1937] 2 All E. B. 
667. 
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INDUSTRIAL, PROVIDENT AND SIMILAR SOCIETIES. 
Part I. — Nature and Objects. 

4. After this case add : — I Tax Act, 1918 (c. 40), s. 39 (4), & Income 

Exemption from income tax .] — See Income | Tax, No. 483c, ante . 


Part III, 

10a. Allocation of part of profits to political 

fund.] — Where a co-operative society 
registered under Industrial & Provident 
Societies Act, 1893 (c. 39), is by its rules 
authorised to constitute & allocate a certain 
percentage of its net profits to an education 
& political fund, the application of these net 
profits for political purposes is not ultra vires 
the society & is lawful under Industrial & 
Provident Societies Act, 1893 (c. 39), s. 10 (0). 


Part V. — 

27a‘. Withdrawal — Notice — Notice of Insolvency 
before expiry of wlthdrawa notice — Effect on 
right to repayment.] — By the rules of an 
industrial & provident society incorporated 
under the Industrial & Provident Societies 
Act, 1893 (c. 39), with a capital consisting 
partly of withdrawable & partly of transfer- 
able Bhares, holders of withdrawable shares 
could at any time give Bix months* notice in 
writing to receive back the money paid up 
on their shares. An assocn. which was a 
member of the society gave notice dated 
Oct. 18, 1929, to withdraw some of its shares, 
& another notice dated Nov. 5, 1929, to with- 
draw more of them. On Mar. 18, 1930, the 
society’s board of directors resolved to send out 
a notice calling an extraordinary general meet- 
ing of the society, & the notice was sent out 
on Apr. 8, 1930. The notice was accom- 
panied by a circular showing that the con- 
tinuance of the society was practically im- 
possible. TJbe meeting was held on Apr. 30, 
1930, & a resolution to wind up was passed. 
On a summons by the liquidator asking (inter 
alia) (a) whether notices of withdrawal 
unexpired before the date of the notice calling 
the extraordinary general meeting but ex- 
pired before the date of the winding-up resolu- 
tion were effectual ; & (6) whether the 

personal representatives of deceased holders 
of withdrawable shares who had died before 
the commencement of the liquidation were 
entitled by reason of the deaths of those share- 
holders to any priority in respect of repay- 
ment*: — Held: (1) by the Court of Appeal, 
the assocn. having had notice during the 
currency of its withdrawal notices of circum- 


— Rules. 

— Cahill v. London Co-operative Society, 
Ltd., [1937] Ch. 265 ; [1937] 1 All E. R. 631 ; 
106 L. J. Ch. 92 ; 166 L. T. 266 ; 63 T. L. R. 
360 ; 81 Sol. Jo. 199. 

13. After this case add : — 

.] — See, now , Industrial & Provident 

Societies (Amendment) Act, 1928 (c. 4), s. 1. 

14. Add. Annotation : — Consd. Cahill v. London 
Co-operative Society, Ltd., [1937] Ch. 265. 


Membership. 

stances which showed that the society could 
no longer carry on its business, as a going 
concern, was not entitled to repayment on the 
maturing of its notices ; (2) Held : by 

Maugham, J., personal representatives of 
deceased shareholders were not entitled to 
any priority . — Re United Citizens’ Invest- 
ment Trust, Ltd., [19321 1 Ch. 395 ; 101 
L. J. Ch. 17 ; 146 L. T. 213 ; 48 T. L. R. 
124 ; 75 Sol. Jo. 869, C. A. 

27b. Effect on priority of repre- 

sentatives of deceased shareholders.] — Re 

United Citizens’ Investment Trust, No. 
27a, ante. 

27c. Right to Inspect books—" Books containing 
the names of the members ** — No right to 
Inspect books containing names & addresses.] 
— A member of a registered society on Oct. 28, 
1932, demanded to see the books containing 
the names of the members. At that time 
the only book containing the names of the 
members was a register containing, in addi- 
tion to the names, the addresses & par- 
ticulars of the share holdings of the members. 
This register was produced, open at the page 
containing the member’s own account, but 
he was not allowed, as he claimed the right 
to do, to copy the names & addresses of the 
other members. Ultimately the society 
undertook to allow him to inspect the books 
containing the names of the members, & 
on Jan. 2, 1933, books prepared far the pur- 
pose, containing only a complete list of the 
names of the members without addresses or 
other particulars, were produced to him. 
Production of the register which he saw on 


PART III. 

12 I. Alteration of rules — Profits ap- 
plicable to non-members — Validity .) — 
An industrial & provident society oan 
alter its rules from time to time so as 
to apply its profits to any lawful 
purpose, & is not bound to apply them 
only amongst Its members. So long 


as the purpose Is lawful the rule is not 
contrary to the provisions of the Act, 
& the Registrar has a duty under 
sect. 7 (d) thereof to register the new 
rule. — New Zealand Fruitgrowers 
Federation, Ltd. v . Registrar of 
Building Societies, [1931] N. Z. L. R. 
273. — NLZ. 

st. Application of funds to Candida - 
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ture of member of Parliament — Validity.] 
— A society registered under 1893 Act 
may apply its profits to the promotion 
of the candidature of co-operative 
candidates for Parliament & local 
bodies, provided the rules of the 
society empower It to do so. — Laff ek t y 
v. Barrhead Co-operative Society 
(1919), 18.L.T. 257.— SCOT. 
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Oct. 28, & which was still in existence, was 
refused. On summonses against the society 
for refusing to allow the member on Oct. 28, 44 . 

1932, Sc again on Jan. 2, 1933, to inspect the 
books containing the names of the members, 

Sc against a director & the secretary of the 
society for aiding Sc abetting the commis- 45 # 
sion of the second offence, the magistrate 
held that inspection of the register ought to 
have been given, Sc that the books produced 

on Jan. 2, 1633, were fabricated for the 
express purpose of defeating the member’s 
rights : — Held : the words “ the books con- 
taining the names of the members ” could 
not be construed as “ the books containing * £>a ' 
the names & addresses of the members.” 

The member was not entitled to see the 
register, Sc the books produced on Jan. 2, 

1933, were not fabricated, but were properly 
prepared for the purpose of complying with 
Industrial Sc Provident Societies Act, 1893 
(c. 39), s. 17 ( 1 ), (2). — First Mortgage Co- 
operative Investment Trust, Ltd. v. 

Chief Registrar of Friendly Societies, 

[1933] 2 K. B. 470 ; 103 L. J. K. B. 12 ; 

149 L. T. 522 ; 97 J. P. 260 ; 49 T. L. R. 

497 ; 77 Sol. Jo. 468 ; 31 L. G. R. 277 ; 30 
Cox, C. C. 6 , D. C. 

35. Add. Annotation : — Reid. Be Burradon & 


Part VI— Property 

62a. Exemption from income tax.] — A society duly 
registered under the Industrial Sc Provident 
Societies Act, 1893, claimed exemption from 
Sched. A. income tax in respect of land held 
by them, on the ground that such land was 
vested in them for charitable purposes only. 

They based this claim upon the fact that the 
rate of dividend upon the share capital of the 
society was limited to an amount fixed by the 


Coxlodge Coal Co., Martin’s Bank, Ltd. v. 
The Co. (1930), 23 B. W. C. C. 7. 

Add. Annotations: — As to (1) Overd. Biddulph 
& District Agricultural Soc. v . Agricultural 
Wholesale Soc., [1927] A. 0. 76. Consd. Hole 
v. Garnsey, [1930] A. C. 472. 

Add. Citaiions: — affd. sub nom. Biddulph Sc 
District Agricultural Society v. Agri- 
cultural Wholesale Society, [1927] A. C. 
76 ; 95 L. J. Oh. 676 ; 136 L. T. 163 ; 42 
T. L. R. 761, H. L. 

Add. Annotation: — Expld. Sc Distd. Hole v. 
Garnsey, [1930] A. 0. 472. 

Necessity for assent.] — An alteration in 

the rules of a Society registered under 1893 
Act, requiring members of the Society to 
subscribe for additional shares is not binding 
on members who have neither voted for the 
alteration nor otherwise assented to it ; 
consequently, such members cannot be 
placed on the list of contributories in the 
voluntary liquidation ot the Society in respect 
of such additional share - — Hole v. Garnsey, 
[1930] A. C. 472 ; 99 L. J. Ch. 243 ; 143 L. T. 
153 ; 46 T. L. R. 312 ; 74 Sol. Jo. 214, H. L. ; 
rev8g. S. C. sub nom. Re Wilts Sc Somerset 
Farmers, Ltd., [1929] 1 Ch. 321, C. A. 

.] — See , now, Industrial Sc Provident 

Societies (Amendment) Act, 1928 (c. 4), s. 1. 


and Funds. 

Treasury : — Held : since one of the purposes 
of the society was to pay to its members 
dividends out of its profits, it could not be 
entitled to the benefit of the exemption given 
to charities by the 1918 Act, s. 37 (1) (a). 
The limitation of dividend was in this respect 
immaterial. — Hugh’s Settlement, Ltd. v. 
Inland Revenue Comrh., [1938] 4 All E. R. 
516 ; 83 Sol. Jo. 57 ; 22 Tax Cas. 281. 


Part VII. — Disputes. 

57. Add. Annotations : — As to (2) Reid. Biddulph Malt & Sake Brewing Co. v. Vancouver 

Sc District Agricultural Soc. v. Agricultural Breweries, Ltd., [1934] A. C. 181. 

Wholesale Soc., [1927] A. C. 76; Vancouver 


PART VI. SECT. 2. 

•f. Power to borrow — Restricted by 
rules .) — Where the rules of a society 
registered under Industrial & Provident 
Societies Act, 1908, which has no 
implied power to borrow money, 
authorise only borrowing by taking 
deposits or on bonds, borrowing by 
means of debentures is unauthorised 
& ultra vires . — Sadler v . Auckland 
Co-operative Society, Ltd., [1926] 
N. Z. L. R. 84.— N.Z. 

sk. Duty of lender .) — A person 

proposin g to lend money to a society 
registered under Industrial & Provident 
Societies Act, 1908, must satisfy him- 
self as to Its power to borrow, & must 
see that the loan which he is about to 
make is within the limits of that power. 
— Sadler v. Auckland Co-operativb 
Society, Ltd., [1926] N. Z. L. R. 
84.— N.Z. 


sm. Power to lend — Rural credits 
society.) — A rural credits society in- 
corporated under Rural Credits Act, 
C. A., 1924 (c. 173), has no power to 
lend money directly, but merely power 
to guarantee loans, Sc a loan made by 
the society cannot give it a lien or 
charge under the Act.-^RoBUN Rural 
Credits Society v. Newton, [1927] 
1 D. L. R. 105 ; 36 Man. L. R. 117 ; 
[1926] 3 W. W. R. 669.— CAN. 

so. Loan ultra vires — Guarantee by 
committee dt shareholders — Liability .] — 
An industrial society, registered under 
Industrial & Provident Societies Act, 
1893 (c. 39), obtained a loan from a 
bank exceeding the limit of amount 
allowed for borrowing under their 
rules. The loan was by way of an 
overdraft, .& was arranged by the 
Chairman & committee of the society. 
A guarantee for repayment of the loan 


was given to the bank, signed by a 
number of the shareholders who were 
the members of the managing com- 
mittee of the society. Subsea uently 
the society got into difficulties, Sc 
eventually went into liquidation, Sc 
the bank sued on the guarantee. The 
guarantors admitted liability up to the 
limit of the borrowing powers allowed 
under the rules of the society, but they 
contended that they were not liable for 
any further sum, such borrowing being 
ultra vires : — Held : having regard to 
the position of the guarantors in 
relation to the society both as share- 
holders Sc managing committee, & 
their knowledge of the limitation on 
their borrowing powers, their con- 
tention was unsustainable, 6c they were 
liable for the full amount guaranteed. 
— Munster Sc Leinster Bank, Ltd. 
tv Barry, [19311 I. R. 671.— IR. 
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Part X. — Dissolution. 


92* Add. Annotation : — Generally, Consd. Be United 
Citizens' Investment Trust (1931), 146 L, T. 
\ 213 , 

93a. .JUpon the final winding up of an 

industrial society in 1936, a dividend of just 
over 2a. in the £ was paid, & the book debts 
owing to the society were assigned to pltf. 
Deft., a member of the society & a holder of 
capital paid up in the society to the extent 
of £7 10a., was a debtor to the society in 
respect of goods supplied to the extent of 
£22 14a. Id. By a rule of the society, the 
business was to be conducted as far as possible 
for ready money, & credit was not to exceed 
four-fifths of the member’s paid up share 
together with any other money the member 
might have in the society, & at the end of 
each quarter the capital was to be reduced 
by the amount of credit outstanding. It was 
contended that under the rule it was obliga- 
tory, on the society to write down the 
member’s capital in liquidation of his debt, & 
that the debt was therefor© reduced accord- 
ingly, & deft, was entitled to a set-off against 
pltf. : — Held : the assignment to pltf. was an 
assignment subject to equities, &, as the 
1 liquidator, if he had allowed such a set-off, 
would have been bound to ill for a contribu- 
tion in the liquidation of the same amount, 
there could be no such set-off against pltf., 
& he was entitled to recover the debt in full. — 
Lloyd v, Francis, [1937] 4 All E. R. 489 ; 
168 L, T. 37 ; 64 T. L. Ii. 134 ; 81 Sol. Jo. 
1021, 0. A. 

96a. Right to prove for loan — Ultra vires 

borrowing — Loan used to pay trading debts.] — 

The A. Oo-operative Manufacturing Society 
entered into an agreement in 1882 with the 
C. Oo-operative Society, one of its customers 
& shareholders, that all sums representing 
interest on the shares held by the C. Society 


in the A. Society together with all dividends 
declared on such shares, & with all bonuses 
on purchases made by the O. Society from the 
A. Society, should not be paid when due but 
retained as loans to the A. Society ; & from 
that date all such moneys upon becoming 
payable were transferred to a loan account 
& entered in an investment book of the A. 
Society. In that year the 0. Society had 
subscribed & paid for 10 £1 shares in the 
A. Society, & in 1891 they acquired 10 more 
£1 shares. The loans so made were within 
the rules & the borrowing powers of the A. 
Society until Nov. 1884, when new rules 
were adopted, & then the said loans thereby 
became ultra vires the A. Society. In 1931 a 
resolution was passed for the voluntary wind- 
ing-up of the A. Society. The 0. Society 
carried in a proof for £623 0s. 6 d. as due to 
them in respect of moneys advanced on loan 
under the said agreement. The liquidator 
rejected the proof on the ground that the 
debt was entirely contracted ultra vires the 
A. Society : — Held : (1) so much of the proof 
as represented moneys advanced on loan 
before the new rules of Nov. 1884, came into 
force must be admitted as being intra vires 
the society ; (2) although the balance of the, 
loan was incurred ultra vires the society,' 
there was unoontr&dicted evidence that the 
moneys so borrowed were used in paying 
the proper trading debts of the A. Society, 
& were necessary to enable the receipts to 
balance the expenditure, & therefore on the 
equitable doctrine of subrogation the C. 
Society was entitled to rank as a creditor 
& to prove for the full amount of the loan. 
— Re Airedale Co-operative Worsted 
Manufacturing Society, Ltd., [1933] Ch. 
639 ; 102 L. J. Ch. 229 ; 149 L. T. 92 ; 49 
T. L. R. 365 ; 77 Sol. Jo. 267 ; [1933] B. & 
0. R. 114. 


PART X. SECT. 1, SUB-SECT. 1. 

sp. Cancellation of registry. ] — The ct. 
will make an order to wind up a society 
registered under 1803 Act, notwith- 
standing the cancellation of the 
registry under sect,. 9 of that Act. 
— Re Castlkcomer Co-operative 
Society, [1926] I. R. 238.— IR. 

PART X. SECT, 1, SUB-SECT. 3. 

91 i. Who are contributories — 
Liability on loan guarantee shares — 
Compulsory allotment. H- The F. Co. 
operative Agricultural Society, Ltd., 
was incorporated 8c registered under 
Industrial 8c Provident Societies Act, 
1 893. The committee were empowered 
by the rules of the society to obtain 
loans “to an extent not exceeding 
such amount os may be authorised by 
a general meeting/* The rules further 
provided that, for the purpose of 
scouring advances, the society might 
issue to every member suoh number of 


loan guarantee shares of the nominal 
value of £1 each as would be equal to 
the number of ordinary shares held 
by each such member, & that each 
member should be bound to apply for, 
8c aooept, allotment of such loan 
guarantee shares when making applica- 
tion for ordinary shares. When the 
allotment of the ordinary shares of 
the Society took place, no loan 
guarantee shares were then issued or 
applied for. In consequence of losses 
which the society incurred, the com- 
mittee found it necessary to obtain a 
bank overdraft amounting to £1,700. 
Subsequent trading proved unsuccess- 
ful, & in the year 1925 seven members 
of the committee gave their personal 
guarantees to the N. Banking Co., 
Ltd., in respect of the society's in- 
debtedness. Notices were sent out 
convening a special meeting of the 
Bociety Sc intimating that members 
would be asked to apply for loan 
guarantee shares, 8c that, failing 
applications, Buoh shares would be 


issued to members to the extent to 
which they were obliged to accept the 
same. This meeting was held, &, no 
applications for loan guarantee shares 
being received, such shares were forth- 
with allotted to members in accordance 
with the terms of the notice convening 
the meeting. An order for the winding 
up of the society was made, & the 
chief clerk included in the list of 
contributories the names of the 
persons to whom loan guarantee 
shares had been allotted. The 
members affected moved to vary 
the chief clerk's certificate on the 
ground that they had been wrongly 
included in the list of contributories : — 
Held : the liability of each member to 
aooept loan guarantee shares was an 
original liability from the time of hie 
joining the society, 8c atfplts, were 
liable, as contributories, in respect of 
the loan guarantee shares allotted tc 
them. — Re Foreglen Co-Operative 
Agricultural Society, Ltd., [1930' 
N. I. 114. — IR. 
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VoL XXV11I.— Infants. Oasea 85— 281. 


INFANTS AND CHILDREN. 

Part II. — The Crown as parens patriae. 

25. Add . Annotation : — Consd. Re Carroll, [1931] 1 K. B. 317. 


42a. .] — Re Keane, Lumley v. Des- 

borough (1871), L. R. 12 Eq. 115 ; 24 L. T. 
780 ; 19 W. R. 1025 ; sub nom. Re Keane, 
Re Lum:ley v. Desboeough, 40 L. J. Ch. 
017. 

82. Add . Annotation : — Retd. Re L. A. & B. P. M., 
Official Receiver v. The Debtors (1926), 95 
L. J. Ch. 258. 


Bill drawn during minority.] — A 

person is liable as acceptor of a bill of 
exchange, which was drawn while he was an 
infant, but was accepted by him after he came 
of age. — Stevens v. Jackson (1815), 4 
Camp. 164 ; 171 E. R. 53, N. P. ; subsequent 
proceedings , 6 Taunt. 106. 

101. Add. Annotation : — Refd. Re Mills, Mills v . 
Lawrence, [1930] 1 Ch. 654. 


Part III. — Civil and Legal Capacity and Disabilities 

83a. 


Part V. —Contracts. 


145. Add. Annotations : — Refd. Express Dairy Co. 
v. Jackson (1929), 99 L. J. K. B. 181 ; Doyle 
v. White City Stadium, Ltd., [1935] 1 K. B. 
110 . 

146. Add. Annotation : — Refd. Doyle v. White 
City Stadium, Ltd., [1935] 1 K. B. lit,. 

149. Add. Annotation : — As to (2) Consd. Express 
Dairy Co. v. Jackson (1929), 99 L. J. K. B. 
181. 

160a. Contract for exchange of chattels.] — A con- 
tract for the exchange of chattels entered 
into by an infant is a contract for goods 
supplied, &, if not for necessaries, is absolutely 
void under Infants Relief Act, 1874 (c. 02), 
s. 1. But an action by an infant pltf. for, the 
recovery of a specific chattel transferred to 
deft, under such a contract will not succeed, 
unless pltf. can show a total failure of con- 
sideration. The same principles apply in 
such an action as in an action for the recovery 
of money paid under a void agreement. — 
Pearce v. Brain, [1929] 2 K. B. 310 ; 98 
L. J. K. B. 559 ; 141 L. T. 264 ; 45 T. L. R. 
501 ; 3 Sol. Jo. 402 ; 93 J. P. Jo. 380, D. C. 

168. Add. Annotations : — Generally , Refd. Doyle 
v. White City Stadium, Ltd., [1935] 1 K. B. 
110 ; Mercantile Union Guarantee Corpn., 
Ltd. v. Ball, [1937] 3 All E. R. 1. 


181. Add. Annotation : — Apld. Davies v. Beynon- 
Harris (1931), 47 T. L. R. 424. 

194. Add. Annotation : — Refd. Skipp v. Kelly 
(1926), 42 T. L. R. 258. 

207. Add. Annotation : — Apld. Pearce v. Brain, 
[1929] 2 K. B. 310. 

207a. — — Chattel transferred under void contract 
of exchange.] — Pearce v. Brain, No. 160a, 
ante. 

209. Add. Annotations : — Consd. Doyle v. White 
City Stadium, Ltd., [1935] 1 K. B. 110. Refd. 
Pontypridd Union Grdns. v. Drew (1926), 90 
J. P. 169. 

210. Add. Annotation : — Consd. Pontypridd Grdn«. 
v. Drew (1926), 95 L. J. K. B. 1030. 

213. Add. Annotation : — Refd. Pearce v. Brain, 
[1929] 2 K. B. 310. 

216. Add. Annotations : — Refd. Jones v. Great 
Western Ry. Co. (1930), 47 T. L. R. 39; 
Winnipeg Electric Co. v. Geel (1932), 48 
T. L. R. 657 ; Place v. Searle, [1932] 2 K. B. 
497 ; Keane v. Mount Vernon Colliery Co., 
[1933] A. C. 309; Doyle v. White City 
Stadium, Ltd., [1935] 1 K. B. 110. 

231. Add. Annotation: — As to (2) Apld. Elkington 
& Co. v. Amery, [1936] 2 All E. R. 86. 


PART IV. SECT. 2, SUB-SECT. 3. 

to. Duty of municipality to maintain 
neglected children' — W ho are children 
** belonging to ” municipality. } — —II the 
child is not living with ite lather, the 
intention of the father In regard to the 
ultimate return of the ohlla is an im* 

S ortant matter for consideration. — Re 
ohnson & Johnson, [1932] 2 W. W. R. 
593 ; 4D.L.R. 626 ; 46 B. O. R. 1.— 
CAN. 

PART V. SECT. 2. 

131 ii. .] — Contract by an 

infant for the purchase of a fox held 
to be for the infant's benefit Sc therefore 
binding on him. — M cGee r. Cusack, 
[1936] 1 D. Jj. R. 157 ; 5 F. L. J. (Can.) 
164.— CAN. 


sa. Life insurance.] — Under Sas- 
katchewan Insurance Act, 1925, o. 20, 
of 1924-25, e. 175, a contract for life 
insurance entered into by an infant 
over 15 years old is fully binding on 
him, even though his promissory note 
is aocepted as conditional payment of 
the first premium. He Is not, however, 
liable on the note. — Western Life 
Assurance Co. v. Armstrong, (1928) 
2W.W.H 49.— CAN. 


PART V. SECT. 3. 

142 IL .] — Imperial Bank 

of Canada v. Reid, [1928) 3 D. L. R. 
198.— CAN. 

k. On appeal , 28 Man. L. R. 229. 


PART V. SECT. 4, SUB-SECT. 2. 

183 vii. .} — Shepard r. 

Bruner (1915), 19 D. L. R. 869 ; 31 
W. L. R. 721.— CAN. 

cb. Whole contract must be re- 
pudiated. ] — A party to an entire con- 
tract who seeks to repudiate It on the 
ground of his infancy must repudiate 
it in toto „ i.e. be cannot afilrm pro- 
visions thereof which are beneficial to 
him & repudiate other provisions 
which he alleges to be prejudicial. — 
Henderson v. Minneapolis Steel Sc 
Machinery Co. of Canada, Ltd.. 
ri93JJ 1 D. L. R. 570; [19301 3 

W. W. R. 613.— CAN. 


PART V. SECT. 4, SUB-SECT. 8. 
b. On appeal . 15 O. L. R, 53. 
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286. Add. Annotations : — As to (1) Reid. Keane v. 
Mount Vernon Colliery Co., [1933] A. C. 309 ; 
Doyle v . White City Stadium, Ltd., [1935] 
1 K. B. 110. 

240. Add. Annotation : — Coned. Elkington & Co. 
v . Amery, [1936] 2 All E. B. 86. 

279a. Flying Instruction — Infant law student.] — 
Hamilton v . Bennett (1930), 94 J. P. Jo. 
186 ; 74 Sol. Jo. 122, D. 0. 

280. Add. Annotation : — Generally , Reid. Mer- 
cantile Union Guarantee Corpn., Ltd. v. Ball, 
[1937] 3 All E. R. 1. 

291. Add. Annotation : — Refd. Keane v. Mount 
Vernon Colliery Co., [1933] A. C. 309. 

298a. Motor lorry — For business purposes.] — An 

infant, aged twenty, who carried on business 
as a haulage contractor, entered into a hire- 
purchase agreement for the purchase of a 
motor lorry to be used in his business. When 
sued for arrears of instalments due under the 
hire-purchase agreement, he set up the 
defence of infancy. The county ct. judge 
found that the contract was not for the benefit 
of the infant & that the defence of infancy 
succeeded. On appeal : — Held : the con- 
tract was not one of the class by which an 
infant could be bound, & further that ct. 
could not differ from the view of the county 
ct. judge that a contract for a large & ex- 
pensive lorry on Onerous hire-purchase terms 
was not a contract for tfc > benefit of the 

- infant. — M ercantile Union Guarantee 

Corpn., Ltd. v. Ball, [1937] 2 K. B. 498 ; 
[1937] 3 All E. R. 1; 106 L. J. K. B. 621 ; 157 
L. T. 102 ; 63 T. L. R. 734 ; 81 Sol. Jo. 478, 
C. A. 


815a. Wedding & engagement rings.] — 

Applt. in Aug. 1931, purchased from reap, 
co. certain jewellery A paid cash. In Jan. 
1932, he purchased a lady’s vanity bag for 
£20 10s. on credit. In June A Aug. 1932, he 
purchased also on credit two rings for £42 & 
£38 respectively. On the purchase of the 
first ring he brought a young lady with him 
& stated that he wanted an engagement 
ring. The second ring was treated as the 
wedding ring. All these transactions took 
place while applt. was under age. After he 
had attained his majority, proceedings were 
commenced against him, but were com- 

g romised upon his agreeing to pay the debt 
y instalments. After payment of one 
instalment, he made default & the present 
proceedings were brought against him for 
the balance outstanding. Applt. was the son 
of a former cabinet minister : — Held ; (1) the 
rings, being purchased as gifts to the person 
to whom applt. was engaged to be married, 
were necessaries ; (2) the vanity bag could 
not be regarded as such a gift & was not a 
necessary. — Elkington & Co., Ltd. v. 
Amery, [1936] 2 All E. R. 80 ; 80 Sol. Jo. 
, 465, C. A, 


315b. Vanity bag.] — Elkington & Co., 

Ltd. v. Amery, No. 315a, ante . 

380. Add. Annotation : — Generally , Reid. Doyle v. 
White City Stadium, Ltd., [1936] 1 K. B. 
110 . 

388. Add. Annotation : — Refd. Mercantile Union 
Guarantee Corpn., Ltd. v. Ball, [1937] 3 
All E. R. 1. 


347. Add. Citations 95 L. J. Ch. 258 ; [1920] B. 
& C. R. 19. 


Part VI.— Misrepresentation as to Age. 


363a. S. P. Bartlett v. Wells (1862), 1 B. & S. 
830 ; 31 L. J. Q. B. 57 ; 5 L. T. 607 ; 26 
J. P. 228 ; 8 Jur. N. S. 762 ; 10 W. R. 229 ; 


121 E. R. 924. 

Annotations : — Folld. De Roo v. Foster (1863). 12 C. B. N. S. 
272. Oonsd. Miller v. Blankley (1878). 38 L. T. 527. 


field. Brine v . G. W. By. (1662), 
v. Mitchell (1863). 9 Jur. N. 8. 9 
3 B. 607. 


, 2 B. & 8. 402 ; Saundrey 
68 ; Leslie v. Sheill. [1914] 


873. Add. Annotation : — Refd. Re L. A. & 


B. P. M., Official Receiver v. The Debtors 
(1920), 95 L. J. Oh. 268. 


Part VII. — Torts. 

894. Add. Annotation: — Oonsd. Knott t>. London j 895a. .] — Hawley v. Alexander (1930) 

County Council, [1934] 1 K. B. 126. | 74 Sol. Jo. 247. 


PART VI. SECT. 1. 

380 vtiL. .] — HeM: a minor, who, 

by falsely representing himself to be a 
major, has induced a person to enter 
into a contract, is net estopped from 
pleading his minority to avoid the 
oontraoE. — K han Gul v. LakhaSingh 
( 1928), I. L. R, 9 Lah. 701.— IND. 

si. Contract entered into tferetegfe mis- 
representation — Contract void — Whether 
infant estopped .) — Where an infant 
represents fraudulently or otherwise 
that he is of age 6C thereby induoea 
another to enter into a contrast with 
him, then in an action founded on the 
oontract the infant Ib not estopped from 
setting up infancy as a bar to the 
aotion. — Gadighppa Bhimappa v. 
Balanoanda Bbomanganda (1981), 
65 I. L. R. Bom. 741.— IND. 


PART VI. SECT. 2, SUB-SECT. 2. 

376 111. .3 — Where an Infant has 

obtained an advantage by falsely 
stating himself to be of full age, equity 
will restore his illgotten gains & release 
the party deceived from obligations 
or acts in law Induced by the fraud. — 
Kumar Ganoanand Singe v. Maha- 
rajah Sir Raaudshwar Singh Baha- 
dur (1927), I. L. R. 6 Pat. 388.— IND. 

376 W. .) — Held : a minor, who 

has entered Into a contract by means 
of a false representation as to his age, 
though not liable under the contract, 
may, in equity, be required to return 
the benefit he has received by mating 
a false representation as to his age, 
whether he be a deft, or pttf. — K han 
G un c. Lakha Singh (1928), I. L. R 
9 Lah. 701.— DOX 
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PART Vll. SECT. 1. 

»f. General rule.] — An infant is liable 
for his torts of all hinds. St the tender- 
ness of his age is Immaterial, except 
when the aotion Is founded on rnance 
or want of oare. — Oo n t uuw tax 
Guaranty Oorpn. op Canada, Ltd. 
*. Mark (B. C.), [19261 4D.L.R. 707 ; 
[1926] 8W.W.E. 428.— CAN. 

881 1. Tort independent of oontraet — 
Infant liable .} — An Infant who sells 
goods, of which he la in possession 
under a lien agreement, is liable in 
damages for the conversion, since it Is 
not & wrong connected with the 
contract. — M oCadlum v. Ubobak 
(A lta.), (1926] 1W.W.R. 187.— CAM. 

e 1. .} — A father. Who negligently 

left a shot gun Jfc shells where they trace 
aooesaibie to his eleven-year-old son 




Vol. XXVHL— Infants. Cases 449a — 886a. 


Part VIII.- 

Shot. 2.— ACQUISITION. 

Sub-sect. 1.— In General (p. 187). 

449a. Mortgage to infant — Law of Property Act, 
1925 ( 0 . 20), 8. 19 (6) — Appointment of 
trustees.] — Epstein v. Lloyd (1933), 77 Sol. 
Jo. 319. 

454a. .]— -Salsbury v. Baoott (1677), as 

reported in 2 Swan. 603 ; 36 E. R. 745. 

Annotation : — OoSfd. Field v. Moore, Field v. Brown (1855), 
7 De G. M. & G. 691. 

481. Add. Annotation : — Refd. Doyle v. White 
City Stadium & British Boxing Board of 
Control (1935), 152 L. T. 32. 

538a. Right to sell timber.] — Mason v. Mason 

(1724), cited in Amb. at p. 371 ; Mos. at 
p. 224 ; 27 E. R. 246. 

Annotation : — Coned. Tullit v. Tullit (1759), Amb. 870. 

557 .Add. Annotation : — Refd. The Fagemes, 
[1926] P. 185. 

557a. .] — A lease granted to an infant is 


-Property. 

binding on him unless he repudiates it within 
a reasonable time after attaining his majority. 
— Davies v. Beynon-Harris (1931), 47 
T. L. R. 424 ; 75 Sol. Jo. 442. 

619. Add. Annotation : — Generally, Refd. Doyle v. 
White City Stadium, Ltd., [1935] 1 K. B. 
110 . 

622. Add. Annotation; — Refd. Re Smith & Lons- 
dale’s Contract (1934), 78 Sol. Jo. 173. 

657a. .] — Hastings v, Orde (1840), 11 Sim. 

205 ; 59 E. R. 853. 

666. Add. Annotation : — Generally , Refd. Republic* 
de Guatemala v . Nunez, [1927] 1 K. B. 669. 
669a. Covenant to disentail & resettle — Ineffective 
as resettlement.] — Nightingale v. Ferrers 
(Earl) (1733), 3 P. Wms. 206 ; 24 E. R. 1031. 
Annotation Reid. Tarleton v. Liddell (1851), 17 Q. B. 890. 

685a. Not acceptance of jointure.] — Lucy v. 

Moore (1730), 4 Bro. Pari. Cas. 343 ; 2 E. R. 
232, H. L. 


— Held, : liable in damages to infant 
pltf., who was injured by the discharge 
of the gon in the hands of the son. 
The fact that the mother of pltf. might 
hare prevented the accident did not 
prevent recovery against the father & 
son by pltf. — B lack v. Hunter, [19251 
4 D. L. R. 285 ; [19251 3 W. W. R. 
893. — OAN. 

q II. .1 — A father is not re- 

sponsible at common law for the 
torts of his infant child, oommitted 
without his knowledge, consent or 
sanction, & not in the course of his 
employment of the ohlld. — B obby v. 
Chodiker, [19281 3 W. W. R. 392.— 
OAN. 


q III. .] — Where although a 

minor is in a motor oar which is in his 
sole or Joint possession, another person 
is physically running it, the former is 
not “ driving or operating *’ the oar 
within sect. 12 of Motor- vehiole Act 
Amendment Act (1027), 1926-27, 

which provides that while a minor is 
living with his parent the parent is 
civilly liable for lose or damage sus- 
tained by any person through the 
negligence of the minor u In driving or 
operating a motor vehicle on any 
highway.'* Deft., 16 years of age, 
hired a motor oar from pltf. oo. to go 
for a drive, taking two other boys with 
him. The three boys agreed to share 
equally in paying for the hire of the 
oar, although the contract was signed 
by W. only. The oar, through reck- 
less driving, was wrecked & W.'s two 
companions killed. All three took 
turns in driving, but at the time of 
the accident one of the boys killed 
was at the wheel. The co. sued the 
Infant W„. 8c also his father, for 
damages to the oar, contending that 
tdie father was liable under said 
sect. 12. Action dismissed : — Held : 
the appeal should be dismissed as 
against the father 8c allowed as against 
the son. — Victoria U Drive your- 
self Auto Livery v. Wood 8c Wood, 
119301 1 W. W. R. 622, 633 ; 2 
2D.L.R. 811 ; 42 B. O. R.*201.— 
OAN. 

qhr. .1 — The parents 8c guardians 

of infante ore. In British Columbia, 
civilly liable for the negligent operation 
tof motor vehicles by such infants. — 
THORNXLOK V STIRLING, [1984] 1 

D. lu R. 615.— OAN. 

To action, by infant.} — An 

of reparation founded on deJJot 

quasi-delict is competent at the 


Instance of a minor son against his 
father. — Young v. Rankin, [1934] 
8. O. 499.— SCOT. 

sg. Liability of stranoer.] — Pltf. was 
injured by a bullet from an alr-rtfle fired 
from a window in deft.’s house by a boy 
of fifteen years, a friend of deft.’s four- 
teen years old son : — Held : on the facts 
negligence on the part of deft, was not 
shown, & he could not be made liable for 
the wrongful act of the boy. — Monte - 
SANTO o.Dl Ubaldo, [1927] 3 D. L. R. 
1045 ; 60 O. L. R. 610.— OAN. 

PART VIII. SECT. 1, SUB-SECT. 1.— 

C. (a). 

o i. .] — Held : the estate of an 

Infant, being an estate tall In possession, 
oould be sold under R. 8. O. 1877, 
o. 137 . — Re Gray (1895), 20 O. R. 855. 
—CAN. 

sh. Execution of conveyance by infant 
— Application — By petition.]— -Re 
Mills, Owen v. Campbell (1854), 4 
Gr. 630.— CAN. 


PART VIII. SECT. 1, SUB-SECT. 1.— 
0. (b). 

•j. Power to order sale— On applica- 
tion of official guardian — In foreclosure 
action. ] — The rights of Infants are 
protected & represented by the official 
guardian, who, in foreclosure actions, 
has the right to ask for a sale by the 
ct. In case he deems It In the Interest 
of the infant, while in England no 
official is vested with the like powers. — 
Kemp v. Beattie, [1029 i l D. L. R. 
55 ; 63 O. L. R. 176.— CAN. 


PART VIII. SECT. 3, SUB-SECT. 1. 

r i. .1 — A conveyance of land or 

mtge. made by an infant is not 
absolutely void, but voidable. — M ills 
v. Davis (1860), 0 O. P. 510.— CAN. 


PART VIII. SECT. 8, SUB-SECT. 2. 


enu n. . 

The King (1917 
— CAN. 


,] — L’Hirondblle V. 
), 16 Exch. C. R. 106. 


PART VIII. SECT. 4, SUB-SECT. 1. 

472 1. Person entering liable to account 
to infant— Whether applicable to tenant 
in common .J — The general rule in 
equity, that on infant is entitled to 
treat a person, who takes poss essi on 
of his estate, ae his b ail i ff or agent, 
applies to a case where the party In 
po s se o a i on 1 a a tenant In common with 
the Infant, although there has not been 
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any ouster or exclusion of the infant, 
or any denial of his title. — O ouroikr 
v. COUROIER (1879), 26 Gr. 307.— OAN. 


PART VIII. SECT. 4. SUB-SECT. 8. 

sk. Right to receive insurance moneys 
— Whether bond or security required. ]-— 
A guardian, appointed or constituted 
by Domestic Relations Aot, 1927, 
o. 5 (Alta.), is authorised to receive 
& manage Insurance moneys payable 
to the infant & to give a valla discharge 
therefor ; &, when suoh money or pro- 
perty is reoeived without action, the 
guardian is not required to furnish 
a bond or other security, there being 
nothing in said Act authorising the ct. 
to require said guardian to give security. 
If, however, the guardian is forced to 
bring an aobion in order to obtain the 
money, the practice of the ct. would 
require the money to be paid into ct. 
subject to its order. 8c security would 
probably be required before the pay- 
ment over to the guardian. — Re 
Domestic Relations Aot. 1927, Re 
Pulkabrbk, J1928] 4 D. L. R. 821; 
[1928] 3 W. W. R. 823.— OAN. 


PART VIII. SECT. 6. 

n i. Foreion guardian — Right to 

funds in Province.] — If a foreign 
guardian is entitled by the law of 
domicile of the infante to funds of the 
infants in this Province, they should 
be paid to him. — K elly v. O ’Brian 
(1916), 37 O. L. R. 326.— OAN, 

n li. Legacy in Ontario — Foreign 

domicile of guardian db infant .] — 
Where a mother 8c Infant child are 
domiciled in England the mother can- 
not claim a share of an estate in 
Ontario, in which the infant is a bene- 
floiarr, without producing an order of 
an English ct. or proof that she is 
entitled under English law. — Re Bur- 
nett, [1936J 4 D. L. R. 355 ; O. R. 
506.— CAN. 


PART VIII. SECT. 8, SUB-SECT. 2.— 
B. (a). 

si. By mother purporting to act as 
guardian — Rent accepted after infant 
attained majority.] — Where a Hindu 
married woman with her two major 
sons Sc she purporting to aot as guardian 
for her third son, an infant, granted a 
lease of a certain property of which she 
was in possession, for 21 years with a 
covenant for renewal for another term 
of 10 years, 8c the infant, after attaining 
majority, ratified the lease by aooepting 
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781a. Settlement with sanction of oourt — Effect 
of.] — A settlement made with the sanction 
of the ct. on the marriage of an infant, of 
certain funds alleged to represent the infant's 


share under a will : — Held : not to operate 
as a confirmation of prior dealings by the 
trustees of the will. — Zambaco v. Cassavbtti 
(1871), L. ft. 11 Bq. 439 ; 24 L. T. 770. 


Part X. — Maintenance 

756. Add, Annotation : — Reid. Coventry Corpn. v. 
Surrey County Council, [1935] A. C. 199. 

810. Add, Annotations : — Consd. Hyman r. Hyman, 
[1929] A. C. 601. Held. H. v. H. (1928), 

97 L. J. P.84. 

818a. Payment of income from contingent interest 
to person over twenty-one — Trust not carry- 
ing Intermediate Income — Protective trust.] — 

Testator, who died on June 12, 1931, by his 
will gave his residuary estate upon trust, as 
to two-thirds thereof to his son J., & settled 
that share upon trust during the life of his 
said son upon the protective trusts contained 
in Trustee Act, 1925 (c. 19), s. 33, & after the 
son’s death upon trust for the son’s children & 
in default of children for testator’s daughter 
Mrs. P. 8c her children, save 8c except that * 
(a) whilst the son should be living 8c under 
the age of thirty years, the trustees should 
accumulate the income of the son’s share in 
augmentation 8c so as to follow the destina- 
tion of the capital of his shar 8c ( b ) if the son 
should attain the age of thirty-five years 8c 
no act or event should have been done or 
happened whereby his share would, if subject 
to an absolute trust for payment thereof to 
him, have become vested or charged in favour 
of some other person, the trustees should pay 
one-half of the share of the son to him for his 
own absolute use 8c benefit. The son J., who 
was born on July 0, 1906, at the date of 
testator’s death had attained twenty-one 8c 
would not attain the age of thirty-five until 
July 0, 1940. In pursuance of the directions, 
in the will, the trustees accumulated & 
invested the income of the son’s settled share. 
The question was whether, having regard to 


and Advancement. 

Trustee Act, 1925 (c. 19), s. 31, the son was 
entitled to be paid the income arisen 8c to 
arise between the death of testator & the 
son’s attainment of the age of thirty years in 
respect of the moiety of his settled share in 
the residuary estate of testator, until the 
happening of any event which would defeat 
his contingent right to a transfer of that 
moiety upon his attaining the age of thirty- 
five years, or whether the said income must bo 
accumulated until such moiety should become 
transferable to him : — Held : Trustee Act, 
1925 (c. 19), s. 31 (1) (ii), which imposed upon 
the trustees of the moiety of the son’s settled 
share, to the income of which he was only 
contingently entitled on attaining the age 
of thirty-five years, a trust to pay to him the 
income thereof until the happening of either 
of the events in the clause mentioned, did not 
apply, because, owing to the possibility of a 
forfeiture of the said income under the pro- 
tective trusts in the will, the trust did not 
carry the intermediate income in accordance 
with the requirements of Trustee Act, 1925 
(c. 19), s. 31 (3). But for sub-sect. (3), 
notwithstanding sect. 69 of the Act (which is 
concerned only with powers conferred by the 
Act), the imperative direction in sect. 
31 (1 ) (ii) to pay the income to the son would 
override the trust to accumulate the income 
contained in the will, which is inconsistent 
with the application of sect. 31 (1) (ii). 

Qu. : whether the interest of the son’s 
sister Mrs. P. & her children under the trust 
to accumulate the income could be treated as 
a “ prior interest affecting the property,” i.e., 
the moiety of the son’s share, within sect. 
31 (1 ). — Re Spencer, Lloyds Bank, Ltd. v . 


rent: — Held: the mother, who was 
not the guardian, oould not enter into 
any contract on behalf of the infant 
which would be binding on him ; & 
&e the contract was void as regards the 
infant, it oould not be made good by 
ratification. — M amende a Nath Sri- 
mani v. Kailash Nath Dab (1027), 
I. L. R. 55 Oalc. 841.— IND. 


PART X. SECT. 1, SUB-SECT. 1.— A. 

767 li. .1 — It is the father’s 

duty to maintain & educate his children, 
who are incapable of supporting them- 
selves, Sc, although the law has always 
recognised this duty, civil eta. have 
no direct means of enforcing this obliga- 
tion bo as to oompel him to maintain 
them out of property In which they 
have no interests. — Walter v. Walter 
(1927), I. L. R, 55 Calc. 731.— IND. 

sx. No civil liability to maintain .] — 
Under the criiAinal code, s. 242 (3) (a), 
the existence Of a legal duty to provide 
necessaries is a condition precedent to 
criminal liability ; & there is no such 
legal duty under the civil law of 
Ontario, Sc no such legal duty has been 
imposed by tbe criminal law. — R. v. 
Weight, [10311 3 D. h, R. 200; 66 
O. L. R. 456.— CAN. 


if. Who is “ neglected child "—Child 
of Roman Catholic parents in Protestant 
home , ] — A child of Roman Catholic 
parents found in a Protestant home. Sc 
vise versa is not per «e a 4< neglected 


ohitd ” within Infants Act, R. S. B. C., 
1924, s .66 . — Re Ward, Dill c. Chil- 
dren’s Aid Society op Catholic 
Archdiocese op Vancouver (1933), 
3 D. L. R. 467 ; 60 C. C. O. 384 ; 46 

B.C. R. 562.— CAN. 


PART X. SECT. 1, SUB-SECT. 1.— 

C. (a). 

783 v. Medical services 

rendered to stepson.] — Williams v, 
CLARK (1927), 30 W. A. L. R. 11.— 
AUS. 

•y. Statutory liability—- Priority of 
contractual as against .] — Even if Wives’ 
Sc Children’s Maintenance Sc Protection 
Act, R. S. M.. 1913, enables one who 
has maintained the infant ohildren of 
another to hold their father liable to 
him for their maintenance apart from 
contract, nevertheless, where there is 
an express or impliod contract between 
thorn on the subject the question of 
the liability of the father to the other 
party is governed thereby. — De 
Cleroq v. B ELLENS (Man.), [1929] 4 

D. L. R. 1060 ; 2 W. W. R. 206.— 
CAN. 

Action to enforce — Pro- 
cedure .} — In the absenoe of an express 
or implied contract between a parent 
liable under Maintenance Order Aot, 
R. S. A., 1922, for the maintenance of 
a child Sc the person or Institution 
which has maintained the child, the 
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procedure provided for by sect. 5 of 
the Aot must bo resorted to where 
payment for said maintenance Is sought 
from the parent. — Sisters of Charity 
of the Providence General Hos- 
pital of Daysland v. Marty, 
Edmonton, City v . Marty (Alta.), 
[19291 4 D. L. R. 797 ; 3 W. W. R. 
265.— CAN 


so. Jurisdiction of ebunty 

court. J — Infants Act, R. S. B. C.. 1924, 
s. 80 (8), provides that “ any order 
made under this sect, may be enforced 
in the same manner as an order made 
by a judge of the Supreme Ct.”:— 
Held : the remedy so provided is the 
only one which can be resorted to, &, 
therefore, the county ct. is without 
jurisdiction over an action* brought 
under sect. 80 (4) of said Aot by a 
municipality to recover expenses in- 
curred for the maintenance of a 
“ neglected ” child. — District Muni- 
cipality, Coldstream ofc. Bellevue 
B. O.), [19291 4 D. L. Ii. 52; 2 

W. R. 597.— CAN. 


$ 


PART X. SECT. 1, SUB-SECT. 2.— A 
sp. Agreement by third party to main- 
tain infant .] — Where any person has 
expressly or impliedly undertaken to 
pay for the maintenance of a child, 
neither the child himself, nor, if he is 
dead, his estate is liable for Buch main- 
tenance. — M oGuiness v. McGuiness, 
(19251 N. Z. L. R. 456.— N.Z, 



Vol. xxvm. — Inlants. Cases 818a — 889a. 


Sphnchr, [1935] Ch. 633 ; 104 L. J. Ch. 
127 ; 153 L. T. 121. 

Annotations .^-Polld. Re Ricardo- Sea ver’s Will Trusts. 
Midland Bank Executor & Trustee Co. t>. Sandbrook* 
£1036] 1A11B.R. 580. Consd. Re Turner's Will Trusts, 
District Bank, Ltd. v. Turner, [1936] 2 All E. R, 1435. 

813b. — - — .] — A testator gave one-fifth of the 
residue of his estate to those children of his 
son who should be living at his death & 
should attain or have attained 28 years. He 
laid down a complete code of maintenance 
directing the trustees to accumulate the 
income during the suspense of absolute 
vesting of any share. At his death three 
members of the class were living. Two 
attained 28 years <fc their shares vested ; the 
third attained 21 after testator’s death, but 
died a bachelor & intestate at 24. His 
estate, which was substantial, went to his 
mother, <fc his unvested share went to the 
two surviving members of the class. The 
accumulated income of his unvested share 
totalled about £3,000. Trustee Act, 1925 
(c. 19), s. 31 (1) (ii), provides that if a person 
over 21 has a contingent interest in a fund, 
the trustees shall pay the income to him, 
& if this section were held to apply to the 
income of the unvested share, the accumulated 
income should have formed part of the 
deceased’s estate. On an originating sum- 
mons issued by the trustees to decide this 
question, it was held that the sect, imposed 
an imperative trust & did not confer a power. 
Defts., the mother & the survivors of the 
class appealed :• — Held : (1) as Trustee Act, 
1925 (c. 19), is a consolidating A^t, the 
legislature could not have intended to change 
the existing law established by Law of 
Property Act, 1922 (c. 10), s. 88, under which 
the direction to pay over accumulations to the 
contingent beneficiary was made subject to a 
contrary direction in the trust instrument ; 
(2) the totality of the provision of Trustee Act, 
1925 (c. 19), s. 31, is one of “ the powers con- 
ferred by this Act ” within sect. 69 (2), & 
therefore only applies in the absence of a 
contrary direction in the instrument ; (3) the 
direction contained in sect. 31 (1) (ii) is an 
essential part of the new statutory power of 
maintenance & ancillary to it. — Re Turner’s 
Will Trusts, District Bank, Ltd. v. 
Turner, (1937] Ch. 15 ; [1936] 2 All E. R. 
1435 ; 100 L. J. Ch. 68 ; 155 L. T. 200 ; 52 
T. L. R. 713 ; 80 Sol. Jo. 791, C. A. 

Annotation : — Folld. Re Watt’s Will Truata, Watt t. Watt, 
[1936] 2 All E. R. 1555. 

828. Add. Annotation : — Refd. Re Senior, Senior 
r. Wood, [1930] 3 All E. R. 196. 

831a. Ascertainment of period of twenty-one 

years.] — Testator, who died in Nov. 1893, 
gave his net residue, subject to certain life 
annuities which did not exhaust the income, 
in trust for a bachelor’s children who should 
attain twenty-one, with a gift over in default. 
In Mar. 1896, the judge ordered the surplus 
income to be accumulated for twenty-one 

S ears from . testator’s death, i.e., until 
[ov. 0, 1914, or until the bachelor’s previous 
death without leaving issue. During this 
twenty-one years* period the bachelor married 
& died leaving three children, two of whom 
were still living. Temporary orders for 
maintenance were made. In Nov. 1914, the 
judge declared that as from Nov. 6, 1914, the 
two children then living were entitled to 


maintenance under Conveyancing Act, 1881 
(c. 41), s. 43 (1), but that notwithstanding 
sub-sect. 2 any income not so applied passed 
as on an intestacy. In July, 1927, the elder 
child attained twenty-one, & her contingent 
moiety vested in possession. The question 
having* arisen whether, having regard to 
Law of Property Act, 1925 (c. 20), s. 105, the 
order of Nov. 1914 ought still to be acted 
on with regard to the younger child’s con- 
tingent moiety : — Held : (1) the effect of 

sect. 105 was that the years of minority 
accumulation, which commenced during the 
twenty-one years’ period, were not to be 
reckoned in ascertaining that period, & the 
income of the younger child’s contingent 
moiety must in the first place be applied for 
her maintenance under Conveyancing Act, 
1881, s. 43 (1), & the balance could be validly 
accumulated under sub-sect. 2 ; (2) quite 

apart from sect. 105, the moment the elder 
child attained a vested interest as a member 
of the contingent class, there could be no 
question of intestacy as to any part of the 
capital or income. — Re Maber, Ward v. 
Maber, [1928] Ch. 88 ; 97 L. J. Ch. 101 i 
138 L. T. 318. 

838. Add. Annotations : — Dlstd. Re Keade-Revell, 
Crellin v. Melling, [1930] 1 Ch. 62. Refd. Re 
Raine, Tyerman v. Stansfleld, [1929] 1 Ch. 
710; Re Fulford, Fulford v. Hyslop, [1930] 
1 Ch. 71 ; Stern v. I. Ti. Comrs. (1930), 15 
Tax Cas. 148 ; Re Jones, Meacock v . Jones, 
[1932] 1 Ch. 042. 

840. Add. Annotation : — Refd. Re Jones, Meacock 
v. Jones, [1932] 1 Ch. 042. 

844a. Settlement prior to Trustee Act, 1925 — 

Appointment subsequent to Act.] — Where a 
power of appointment is exercised, the docu- 
ment exercising the power & not the docu- 
ment creating the power is for the purpose of 
Trustee Act, 1925, s. 31, the instrument 
under which the appointed interest arises, as 
a new interest is created by the appointment. 

- — Re Dickinson’s Settlements, Bickkr- 
stetii v . Dickinson, [1939] Ch. 27 ; 108 

L. J. Ch. 40 ; 159 L. T. 014 ; 82 Sol. Jo. 
744. 

889a. ~ A testator by his will be- 

queathed to his trustees a certain sum upon 
trust to invest it & to accumulate the income 
thereof for 21 years & thereafter to pay one- 
third of the income of the sum & the accumu- 
lations to his son E. during his life & after his 
death or from the expiration of the 21 years 
if E. should have died before the expiration 
thereof upon trust for such one or more of E.’s 
issue as he should by deed, will or codicil 
appoint, & in default of such appointment 
upon trust for all his children as should attain 
21, & if more than one in equal shares, pro- 
vided that notwithstanding the trust for 
accumulation the trustees might out of the 
income, investments or accumulations pay 
in respect of the maintenance or education 
of E.’s children for the time being under 
21 any amount not exceeding £100 per annum. 
Testator died on Feb. 10, 1916. E. married 
in 1913 & had two sons, bom respectively in 
1910 & 1922. E.’s wife obtained a divorce 
in 1928 & was granted custody of the children, 
& by orders for permanent maintenance E. 
was directed to pay a certain annual sum to 



Omm 888a— 1068b. English and Empire Digest Supplement, 


his wife & £150 & £100 per annum free of 
tax in respect of the two children. E. died 
in 1035 without having exercised his power 
of appointment. After E.’s death his wife 
paid for the maintenance of the children out 
of her own income. The trust for accumula- 
tion having come to an end on Feb. 10, 1930, 
the children issued a summons asking that 
£350 per annum free of tax might be allowed 
by the surviving trustee for the maintenance 
& education of each of the children as from 
that date, & by amendment the summons 
further asked whether the trustee had power 
under Conveyancing Act, 1881 (c. 41), s. 43, 
to apply the income of each child’s contingent 
interest in the trust fund in respect of the 
moneys expended in the past by their mother 
for the children’s maintenance. The trustee 
in his discretion was not prepared to pay as 
much as £350 per annum in respect of each 
child : — Held : (1) no order should be made 
in respect of allowances for the children’s 
maintenance ; (2) there was no power under 
Conveyancing Act, 1881 (c. 41), s. 43, for 
the trustee to recoup the mother for the 
money expended out of her own income for 
the children’s maintenance. — Re Senior, 
Senior v. Wood, [1930] 3 All E. R. 190 ; 80 
Sol. Jo. 952. 

915. JLdd. Annotation : — Generally , Refd. Re 

Gower’s Settlement, [1934] Oh. 305. 

1008. Add. Annotation ; — Generally , Refd. Stevens 
v . Tirard, [1039] 2 K. B. 410. 

1000a. Whether limited to children living at 

date of will.] — Frbbmantlb v. Taylor 
(1808), 15 Yes. 363 ; 33 E. R. 791. 

1013. Add. Annotation : — Refd. Stevens v. Tirard, 
[1939] 2 K. B. 410. 

1067. Add. Annotations : — Distd. Re Reade-Revell’ 
Crellin v. Melling, [1930] 1 Ch. 52. Refd. Re 
Senior, Senior v. Wood, [1930] 3 All E. R. 
190. 


1058a. Testatrix, who died after 

the commencement of Trustee Act, 1925 
(c. 19), by her will directed the trustees 
thereof to set apart a specific sum, to accumu- 
late A capitalise the income thereof, until A. 
should attain the age of twenty-one years ; 
A, if A. should attain that age, then to pay 
to her the income of that sum during her life 
& after her death to hold the capital sum 
in trust for her children : — Held : as the 
trust for A., for a contingent interest for her 
life, did not carry the intermediate income, 
the trustees had, upon the proper construc- 
tion of Trustee Act, 1925 (c. 19), s. 81, no 
power to apply that income towards A.’s 
maintenance . — Re Reade-Revell, Orellin 
v. Melling, [1930] 1 Oh. 52 $ 99 1*. J. Oh. 
130 ; 142 L. T. 177. 

Annotation Diatd. Re Leng. Do&sworth v. Long, [1938] 3 
All E. R. 181. 

1058b. .] — Under a will the trustees 

were directed to hold the testator’s residuary 
trust fund, subject to the payment of an 
annuity, upon trust for his children who 

. should attain the age of twenty-one years. 

, The trustees were to retain the shares, & 

between the ages of twenty-one & twenty- 
five pay the income to the children or apply 
the same for their benefit, & accumulate the 
balance (if any) thereof, & after the age of 
twenty-five to pay the accumulations & the 
income to the children during their lives, & 
to hold the capital, including accumulations 
made during minority, for the children of 
each child who should attain twenty-one 
years, with gifts over to the other children of 
the shares of any dying without issue ; — 
Held : the trustees had power under Trustee 
Act, 1925 (c. 19), s. 31, to apply intermediate 
income in the maintenance & education of the 
testator’s infant children. Sect. 31 has in 
this respect made no alteration in the law 
contained in Conveyancing Act, 1881 (c. 41), 
s. 43, & the decisions thereunder . — Re Leng, 
Dodsworth v. Leng, [1938] Ch. 821 ; [1938] 
3 AH E. R. 181 ; 108 L. J. Ch. 05 ; 159 


PART X. SECT. 1. SUB-SECT. 2.— 

H. (c). 

984 i. One fund supplementary to 
other — Resort had to primary fund first.] 
— Testator directed that sums of 
£3,000 should be Invested & held for 
each of his ohlldren, 9c should be paid 
over to each of them at the age of 
twenty-five, & empowered his trustees, 
for marriage or equipment in business, 
to pay to a child, although not yet of 
that age, any portion of that sum. 
The residue of his estate he left in 
liferent to his wife & in fee to his 
children equally. In a question as to 
whether the wile’s liferent or the income 
of the children’s legacies was liable 

r mo loco for the cost of maintaining 
educating the ohlldren : — Held : as 
the children were vested in separate 
estate, the cost of their maintenance & 
education fell .to be met in the first 
place out of the income of that estate. — 
KBB’S TRUSTEES V. KbR, [1927] S. O. 
62. — SOOT. 

PART X. SECT. 1, SUB-SECT. 2. — N. 

1066 1. Expression of contrary inten- 
tion — What constitutes — Direction for 
accumulation of income until con- 
tingency .) — Testator bequeathed to 
eaoh of his four daughters the sum of 
£1,000 If Sc when she should attain the 
age of 21. 8c in the meantime he 
directed that the money should be 


lodged on deposit receipt in a bank in 
the joint names of his trustees & eaoh 
of his daughters. Sc should so remain 
during the minority of eaoh daughter. 
Sc on eaoh daughter attaining the age 
of 21 the amount, with the accrued 
interest, was to be paid to her. & 
testator directed that his trustees 
should not otherwise invest the said 
moneys. Should any daughter die 
before attaining the age of 21, her 
legacy, with the accumulation of 
income, was to be divided equally 
among the surviving daughters. 
Testator devised Sc bequeathed all the 
remainder of bis property to his son 
If Sc when his son should attain the age 
of 21, provided that during the minority 
of his son the income of testators 
lands was to be paid to testator’s wife 
for the support of hermit Sc the 
ohlldren, Sc they were to have a right 
of residence in the testator's dwelling- 
house. The residue of testator's pro- 
perty, other than his lands, house 
property. Sc the furniture in his 
dwelling-house, was to be sold. Sc the 
sum realised placed on deposit receipt 
in a bank in the Joint names of his 
trustees. Sc not otherwise invested, the 
Interest thereon to accumulate, Sc the 
accumulation thereof with the principal 
to be paid to the testator's son on nis 
attaining the age of 21. Provision was 
then made in the event of the eon dying 
before attaining age. The income 
derived from the lands was found to be 
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inadequate for the support of testator’s 
wife Sc children: — add ; (1) the ct. 
had jurisdiction to apply the income 
derived from the money representing 
the legacies bequeathed to each of the 
children towards the maintenance, 
support. Sc education of eaoh such 
ohlla during his or her minority if the 
ot. was of opinion that the moneys 
otherwise available for such main- 
tenance, support. Sc education were 
insufficient, the direction in the will 
for the accumulation of Income until 
eaoh child should attain the age of 


prevent the application of snb-seot. 1 
of that section ; (2) the ct. had juris- 
diction to disregard the direction as to 
the lodgments of the amounts of the 
legacies on deposit receipt Sc to direct 
them to be invested in suitable securi- 
ties, as the predominating object of 
testator, as expr essed in us mil, was 
to provide for the distribution of his 
property between his widow Sc children 
when the children came of age. Sc, 
pending that period, for their suitable 
support, maintenance. Sc education: 
Sc, as the direction in the will that the 
amounts should remain on deposit 
receipt was subsidiary thereto Sc was 
in oonfiiot therewith. It must give way 
Sc be disregarded . — Re XnwtfB 
Tmmtn, Drum v. Lynch, [1991] L R. 
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L. T. 855 ; 54 T. L. R. 988 ; 82 Sol. Jo. 
545. 

1059. Add. Annotations; — Consd. Me R&ine, Tyer- 
m*n t>. Stansfleld, [1929] 1 Oh. 716. Distd. 
Be Reade-Revell, Crellin v. Helling, [1930] 
1 Oh. 52. 

1060. Add. Annotation : — Distd. Be Re&de-Revell, 
Crellin v. Moiling, [1930] 1 Oh. 52. 

1066. Add. Annotations: — As to (2) FoUd. Be 
Stokes, Bowen v . Davidson, [1928] Oh. 176. 
Enid. Re R&ine, Tyerman v . Stansfleld, [1929] 
1 Oh. 716. 

1074a. To enable business to be oarrled on — 
Giving guarantee for firm of which son was 
partner.] — Held: an advance to the son, 
within the description in a settlement of 
money advanced ‘^to enable him to carry on 
his business.” — B bbry v. Mouse (1847), 1 
H. L. Oas. 71 5 0 B. R. 678, H. L. 

1088a. Deposit with Lloyds.] — A testatrix had 
given her son a power of attorney in very wide 
terms over certain shares & money standing 
in her name at a bank abroad. When about 
to undergo an operation she told the son to 
get such shares & money transferred into his 
own name, as she wanted him to have them if 
anything should happen to her. The son 
accordingly) acting as her agent under the 
power of attorney, instructed the bank to 
transfer the shares & money into his name. 
The testatrix died a few days later. The 
question arose as to whether there had been 
a good donatio mortis causa of the shares & 


money or whether they formed part of the 
estate of the testatrix. By her will the 
testatrix gave her trustees a power of advance* 
ment in favour of the son (inter alia) for 
“ the purchase of a business or a share in a 
business ” s — Held : the power of advance- 
ment did not extend to an advance of a sum 
to be applied & invested with the trustees of 
Lloyd’s as a fund which would be available 
to meet the son’s liabilities, so as to enable 
him to become an underwriter at Lloyd's. — 
Re Craven’s Estate, Lloyds Bank, Ltd. v . 
Cockburn (No. 1), [1937] Oh. 423; [1937] 
3 All E. R. 33 ; 106 L. J. Oh. 308 ; 157 L. T. 
283 ; 53 T. L. R. 694 ; sub nom. Re Craven’s 
Estate, Lloyds Bank, Ltd. v . Craven, 81 
Sol. Jo. 398. 

1107. Add. Annotation : — Refd. Stevens v. Tirard, 
[1939] 2 K. B. 410. 

1113a. By petition .] — Re Coore, [1888] W. N. 

169. 

1119a. High Court — Proceedings oommenoed in 
court of summary Jurisdiction.] — Proceedings 
regarding the custody of an infant were com- 
menced in the Hove Petty Sessional Ct. 
Resp. to those proceedings applied to the 
Ch. Div. to have them removed to the High 
Ct. s — Held : (1) there is no statutory right 
to have such proceedings removed from a ct. 
of summary jurisdiction ; (2) the ct. will not 
entertain an application for the exercise of 
its inherent jurisdiction in such a case while 
the party making the application keeps the 
infant out of the jurisdiction. — Beaumont v. 
Beaumont, [1938] 2 All E. R. 226, O. A. 


Part XI. — Care and Custody. 

1148. Add. Annotation ; — Refd. Re Carroll, [1931] | 1151a. .] — The father is entitled in law to the 

1 K, B. 317. I custody of his child, though an infant under 


PART X. SECT. 2. SUB-SECT. 2. 
•v. Rule in India.] — There is no 
presumption in India that property 
acquired by a father in the name of a 
child ia intended for his advancement. 
— Johnston v. Gopal Singh (1931), 
L L. R. 12 Lab. 546.— IND. 

PART XI. SECT. 1. 

o. f. .] — A father has primd facie 

light to the custody of hia child, of 
which he will be deprived only if hia 
conduct makes such interference 
essential to the child's welfare . — Re 
Thompson, Thompson v , Thompson 
(1985), 10 M. P. R. 36.— CAN. 

s 1L .1 — The trial Judge has a 

wide discretion in the matter of the 
custody of a child. — P obteouq v. 
Pafineau, (19371 3 D. L. R. 502 ; 61 
B. O. R. 522.— CAN. 

o i. Under Children'* Protection Act> 
1927 — Effect of proceeding in magis- 
trate's court 1 — Under Children’s Pro- 
tection Act, R. S. O. 1927, c. 279. 


sq. Jurisdiction of Supreme Court — 
)f Ontario — Child adopted by defendant 


Judge ol the Supreme Ct. from directing 
that the custody of the child be given 
to the parent. Is recognised : but If 
the judge is of opinion that the parent 
has neglected Sc deserted the child, 
or has so conducted himself that in the 
opinion of the judge he ought not to 
be allowed to set up bis primd facie 
right to the custody of the child, he 
mar In Ms discretion decline to make 
the order. — Re Chikmblxwsei, (19281 
2D.lTr.49: 61 O. L. R. 651.— CAN. 


under Adoption Act , 1921 — Effect of 
order of county court judge .] — Cullen 
e. Kemp, [1925] 4 D. L. R. 570.— CAN. 

sr. Infant out of jurisdiction.] — The 
ct. has jurisdiction to make an order 
aa to the custody of am infant although 
the infant is beyond the territorial 
Jurisdiction of the ct, — Re Harding, 
[1929) 2 D. L. R. 623 ; 63 O. L. R. 
518.— CAN. 

st. Infante Act , R. S. S. 1920— 
Parents living apart — Right of mother .] 
— Sutcliffe v. Sutcliffe, [19301 1 
W. W. R. 625 ; 2 D. L. R. 645.— CAN. 

•v. Under Child Welfare Ad. C. A 
1924 — Successive applications .] — 
Child Welfare Act, C. A., 1924, does 
not oontemplate that applications 
under sect. 135 thereof for the custody 
of a child shall be made from ot. to ct. 
or from Judge to judge. Where, there- 
fore, such an application hae been made 
by one parent to the Juvenile Ct. Judge 
Sc he has adjudicated thereon, & there 
Is no change of facts or circumstances, 
it is not open to a Judge of King’s 
Bench to entertain a subsequent appn* 
cation by the other parent. — Martin 
v. Martin, [1932] 3 W. W. R. 273 ; 40 
Man. L. JL 634.— CAN. 

PART XL SECT. S, SUB-SECT. 1. 

p 1 . In case of male child .] — 

Where the question or the custody of 
an infant is involved between parents, 
it Is preferable in all ordinary circum- 
stances in tbe case of a male child that 


it should be brought up by & have the 
care 8c guidance of its father. — 
Parsons v. Parsons, [1928] N. Z. L. R. 
477.— N. Z. 

p ii. — .] — Although the welfare 
of an infant is the paramount con- 
sideration it is the settled practice that 
the claim of the father to custody must 
prevail unless the ot. Is judicially satis- 
fied that the welfare of the child 
requires that the_pareatal right should 
be superseded. — Re Johnson, Johnson 
v. Hall (1930), 43 B. C. It. 328.— CAN, 

PART XL SECT. 2, SUB-SECT. 4.— A. 

1126 iv. .] — A child 

is further protected by Children’s 
Protection Act, R, 8. O. 1927, c. 279, 
s. 25 (3), which provides that when 
It has been abandoned or deserted, or 
has been allowed by the parent to be 
brought up by a Children’s Aid Society, 
or by another person, in circumstances 
which show that the parent was un- 
mindful of his parental duties, the Judge 
shall uot give the child to the parent, 
unless satisfied that, having regard to 
the welfare of the ohlld, he is a fit 
person to bare the custody of It, When 
once a ohlld has been taken from its 
parents & made a ward of a Children’s 
Aid Soolety 8c then placed out with 
foster parents, the parents have for- 
feited their natural rights. Sc others 
have acquired rights. The words 
" having regard to the welfare of the 
child ” Indicate that the intention 
of the statute Is that the judge, in 
determining whether the parent is a 
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seven years, & the ct. will in its discretion 
order such child to be delivered to the custody 
of its father, if the ct. see no ground to impute 
any motive to the father injurious to the 
health or liberty of such a child . — Ex p. 
Young (1855), 26 L. T. O. S. 92 ; 19 J. P. 
777 ; 4 W. R. 127. 

1156a. .] — The welfare of a child is the para- 

mount consideration guiding the ct. in 
making an order as to its custody. But it 
is not the only consideration, & the next 
consideration is the right of a parent, par- 
ticularly of a parent whose conduct has not 


been impeached, & effect will be given to a 
parent’s right «& desire for the custody of his 
child where the welfare of that child does not 
require a contrary decision. — Re Thain, 
Thain t>. Taylor, [1926] Ch. 676 ; 95 

L. J. Gh. 292 ; 136 L. T. 99 ; 70 Sol. Jo. 
634, C. A. 

Annotations : — Oonsd. Re Crichton (1935), 79 Sol. Jo. 181. 

Reid. Re Carroll, [1931] 1 K. B, 317. 

1156b. .] — Re Crichton (1935), 79 Sol. Jo. 

181. 


1158. Add. Annotation 
1 K. B. 317. 


-Refd. Re Carroll, [1931] 


fit person to hare the child restored to 
him, should contrast the situation of 
the child in the care of its foster parents 
with that which it would occupy If 
restored to Its natural parents. — Re 
Chibmelewski. [1928] 2 I). L. R. 49 ; 
01 O. L. R. 051. — CAN. 

1126 v. .] — In exercis- 

ing: Its Jurisdiction, derived from the 
Ct. of Chancery, as to the custody of 
a ohild whom Its parent has allowed 
to be brought up by another person 
at that person’s expense, the duty & 

S ower of the K. B. of Saskatchewan to 
eolde the question of custody in 
accordance with the principle of equity 
that the paramount consideration in 
such cases Is the child’s welfare in Its 
widest sense is not limited or impaired 
by Infante’ Act, R. S. 8. 1920, c. 165, 
s. 7 (b). Therefore, although the ct. 
concludes that the parent has not been 
44 unmindful of his parental duties " 
within said section, It should not, 
nevertheless, order the child to be 
restored to fyim if in its opinion the 
child's welfare in the widest sense, t.c. 
its material, moral, religious fit physical 
well-being, requires that the order 
should be refused. — Re Robs, Robb v. 
McNeill Sc McNeill, [1928] 3 D. L. R. 
351 : [1928J 2 W. W. R. 101 ; 22 Sask. 
L. R. 565.— CAN. 

1181 Ui. .]— Whore a child, 

shortly after its birth fic after the death 
of its mother, had been plaood in 
charge of a relative by Its father on 
account of his inability, under the 
circumstances, to retain personal 
custody of so young a child, & where, 
seven years later, the father having 
remarried, fit, being able to provide a 
comfortable home not inferior to that 
in which the ohild had been cared for : 
— Held : the father was not lacking in 
affection, neither had he been un- 
mindful of his parental duties, nor had 
he surrendered his parental rights, & 
the presumption that it was in the 
child^ best interests to be with its 
parent bad not been rebutted, fit the 
father’s claim must accordingly be 
preferred to that of the fostor-parent. 
— Re Butler, [1931] N. Z. L. R. 121.— 
N.Z. 


O. R. 213 : 2 D, 


-.]—Re Orr. [1933] 
L. R. 77.— CAN. 


r il. Validity of aurcement ,) — 

Chisholm v . Chisholm (1908), 40 
8. O. R. 115.— CAN. 


t i. .] — When a mother has been 

given the lawful possession of a ohild 
the father is not entitled to retake 
possession of the child against the 
mother’s will except under the authority 
of the ot , — Re Campbell, [1933] 1 
W. W. R. 018 ; 3 D. L. R. 448 ; 60 
C. C. C. 170 ; 41 Man. L. R. 145.— CAN. 


PART XI. SECT. 2, SUB-SECT. 4.— B. 

1141 ii. ' Whore a 

daughter, then being past fourteen 
years 8c eight months ot age 8c not 
without adequate intelligence to make 
a reasonable choice, expressed her 
desire to remain with resp. with whom 
she had been living happily for seven 
years, the ot. refused a writ of habeas 
corpus to the mother. — Marshall v. 


Fournelle, [1927] 2 D. L. R. 173 : 
[1927] 8. O. R. 48.— CAN. 


PART XI. SECT. 4, SUB-SECT. 1. 


1151 


Cody. 
927] 1 
ft. 391.— 

CAN. 

1151 xxi. .] — Re Stanger 

(Man.), [1929] 1 D. L. R. 944.— CAN. 


-.] — Cody v. 
^1927^ 3 D. L. R, 349 


1151 xxii. .] — A father held not 

entitled to have his 10 -year old 
daughter, whose mother was dead, & 
who had, with his consent, lived for 
eight years with Her grandparents, 
taken from them & committed to his 
custody, where, in the opinion of the 
ct., the interests of the child were in- 
comparably better served by leaving 
her where she was. — Platz v. Lear & 
Lear, [1936] 3 W. W. R. 464.— CAN. 

1154 Iv. .]— -Re Young, [1926] 

1 D. L. R. 511 ; 58 N. 8. R. 372 —CAN. 


1164 v. .] — Re Gehm, Gehm v. 

Gatjens (B. C.), [1927] 4 D. L. R. 
382.— CAN. 


1164 vi. .] — The first, & para- 
mount matter for the consideration of 
the ct. is the welfare of the child, which 
is not to be measured by money only 
or by physical comfort only, but is to 
be taken in its widest sense. Tbe 
moral & religious welfare of the child 
must be considered, as well os its 
physical well-being, nor are ties of 
affection to be disregarded though they 
are not conclusive. — Walter v. 
Walter (1927), I. L. R. 55 Calc. 731.— 
IND. 


p. Citation : — For “ 579 ” read ” 98. ” 

t i. .] — upon an application by 

his step-mother after the death of his 
father for the oustody of an infant, a 
boy of eight years of age, the evidence 
showed that the boy was then living 
with the mother, that the father had 
appointed the step-mother by his will 
guardian of tbe boy, that the mother 
had been divorced by the father on the 
ground of her adultery with a married 
man, fit that although the father had 
been given the custody ot the boy by 
tbe ct., he had remained with the 
mother until six weeks prior to the 
father’s death. It was further shown 
that the mother had not completely 
disassociated herself from the man 
with whom she had committed 
adultery, though the association ap- 
parently was not of a guilty nature : — 
Held : having regard to the welfare 
of the infant no order should be made 
for his removal from the custody of his 
mother . — Re An Infant (1933), 60 
N. 8. W. W. N. 85.— AUS. 


t i. .] — A wife against whom a 

decree of divorce had been made, the 
husband being given the sole guardian- 
ship, custody 8c oontrol of their infant 
daughter, with liberty to the wife to 
apply, applied under Equal Guardian- 
ship of Infants Act, R. a. B. O., 1924, 
to be given the guardianship, possession 
& oontrol of the child. Shortly prior 
to the docree the husband placed the 
child with a Mr. fic Mrs. J., where she 
had remained ever since. After the 
divorce the wife married the oo-resp. 
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The father of the child died fic by his 
will appointed, pursuant to sect. 6 ot 
said Act, his father & mother to act in 
his plaoe as guardian. His mother 
afterwards resigned as guardian. No 
application was made for the removal 
of the child’s grandfather as guardian 
& no case was made out for his re- 
moval : — Held : bearing in mind, in 
accordance with sect. 13 of said Act, on 
the questions of custody fic right of 
access, the welfare of the child fic the 
wishes of its parents, in view of the 
relative circumstances of its mother 8c 
those of its present custodians fic grand- 
father, the care taken of the child by 
its custodians, the child’s own feelings, 
fic the wishes of its father, the oustody 
of the child should remain for the 

E resent where it was &, sinoe it would 
e useless to appoint the mother a 
guardian unless she got the custody of 
the child, the application for guardian- 
ship was also refused. — Re Ray fic 
Christian, [1930] 2 W. W. R. 263 ; 
50 B. C. R. 447.— CAN. 

t ii. .1 — An application by the 

maternal grandparents for the adoption 
of an illegimate child, whose mother 
had died, granted, although the applica- 
tion was opposed by the putative 
father, It being found that tho child’s 
welfare in all pertinent respects would 
be better served by its being brought 
up in tbe home of appets. than if left 
with the putative father. — RsSpaidal, 
[1930] 1 W. W. R. 459.— CAN. 

t iii. .] — An unmarried mother 

of an infant placed him, shortly after 
his birth, with pltf., a Children’s Aid 
Society approved as such under tbe 
Children's Protection Act, R. S. O., 
1927, & pltf. placed him in the care of 
defts. on the agreement that the child 
should bo brought up in the Roman 
Catholic faith, which agreement 
defts. did not observe. When tbe child 
was about ten years old, the present 
action was tried to determine who 
was entitled to custody of him : — Held : 
under said Act pltf. had not a legal 
right to call upon the ct. ex debito 
justitice to deliver to it tbe custody of 
the child ; & this ct. saw no reason 
to disagree with the views expressed 
in the cts. below that it was not in the 
child’s interests to deprive defts. of 
custody of him. — St. Vincent de 
Paul Children’s Aid Society of 
Toronto v. Spence, [1935] S. C. R. 
652 ; [1936J 1 D. L. R. 672 ; 5 F. L. J. 
(Can.) 259.— CAN. 

t iv. .] — The infant's ^welfare is 

the paramount consideration in 

a uestions of custody. — Re Gandy, Re 
iland, [19381 3 I). L. R. 767 ; 13 
M. P. R. 192.— CAN. 


PART XI. SECT. 4, SUB-SECT. 2.— A. 


&a i, .) — A father will not be 

deprived of the custody ot his children, 
merely because his wire prefers to live 
away from him. — Re Gray, [1925] 4 
D. L. R. 381.— CAN. 


am ii. S. P. M. r. M., [1926] 8. C- 
778. — SCOT. 

aa iii. .] — Where a wife has 

deserted her husband & taken their 
children with her, but is unable to 
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1160. Add. Annotation: — Held* Be Carroll, [1981] 
1 K. B. 317. 

1168. Add . Annotation : — Held. Be Carroll, [1193] 
1 K. B. 317. 

1170. Add. Annotation : — Refd. Be Carroll, [1931] 
1 K. B. 317. 

1174. Add. Annotation: — Refd. Be Carroll, [1931] 
1 K. B. 317. 

1179. Add. Annotation: — Refd. Be Carroll, [1931] 
1 K. B. 317. 

1286. Add. Annotation: — Refd. Be Carroll, [1931] 
1 K. B. 317. 

1287a. Guardian appointed In error by father 
residing abroad.] — Though a father residing 
abroad has the right to direct the custody of 
his child in this country, yet if it appears that 
he has under some misapprehension directed 
her to be in custody of a person, not a rela- 
tive, the child will not, pending an applica- 
tion to him for direction, be removed from 
the care of her near relatives. — Re Suttor 
(Emily) (1860), 2 F. & F. 267. 


1242. Add. Annotation .-—Refd. Re Carroll, [1931] 
1 K. B. 317. 

1246. Add. Annotation : — Refd. Re Carroll, [1931] 
1 K. B. 317. 

1252a. .] — The reigning Prince of Monaco in 

this action against Prince Pierre of Monaco, 
formerly his son-in-law, claimed an in- 
junction to restrain him from removing 
Prince Rainier, Pierre’s son, out of the United 
Kingdom except with his, the pltf.’s, consent, 
& for delivery up of the young prince to him 
or to such person as he should authorise. 
The young prince was now at school in this 
country. He & his father were Mondgasques. 
The boy was not a ward of ct. Deft, denied 
pltf.’s right to such relief. By Monegasque 
taw the custody of infants waB national & 
applied to the royal family as well as to others. 
No member of the sovereign family could 
marry without the reigning prince’s consent. 
Petitions for annulment or difficulties arising 
in marriage in that family went to the Council 
of State, & the decision when ratified was 
enforced by the ordinance of the prince. 


prove such conduct against him as 
would justify her in doing so. there Is 
no just cause to deprive him of his legal 
right to the custody of the children. — 
Re Dzydz, Re Rozkoki (Man.), [1927] 
1 D. L. R. 1110 ; [1927] 1 W. W. It. 
880.— CAN. 

aa lv. ■ .] — A father has an In- 
alienable right to the custody of his 
minor son, unless there are over- 
whelming circumstances to the con- 
trary. — Abdul Aziz Khan v. Naniie 
Khan (1926), I. L. R. 49 All. 332.— 
IND. 

aa v. .] — Re Simonson, Simon- 
son v. Slaaten (Saak.), [1927] 3 
D. L. R. 643 —CAN. 

aa vi. .] — On an application by 

a father to obtain from the mother 
custody of an infant son from six to 
seven years old, where there were no 
allegations of moral impropriety on 
either person’s part : — Held : although 
from the point of view of the present 
happiness of the child, the ct. might 
hesitate to remove him from the cus- 
tody of the mother, the paramount 
consideration of the future as well of 
the present welfare of the child, who 
was Just approaching a time of life 
when a father’s care & guidance would 
be all important, required that he 
Bhould be in the custody of the father. 
—Re Hylton, [1928] N. Z. L. R. 145.— 
N.Z. 

aa vii. .] — Re Thompson (1935), 

5 F. L. J. (Can.) 85.— CAN. 


PART XI. SECT. 4, SUB-SECT. 2.— G. 

o. Revsd [19251 1 D. L. R. 761 ; 
[1925] 1 W. W. R. 378 ; 19 Sask. L. R. 
247. 

o i. .1 — Where a child, upon the 

death of its mother, had been placed 
temporarily by the father in the care 
of a near relative under an arrange- 
ment whereby he was to pay for Its 
maintenance, but he haa failed to 
keep up the payments, & upon his 
remarriage the relative refused the 
custody of the child to its father : — 
Held : in the circumstance, the father 
had not surrendered his parental right 
over the child, nor had the primd facie 
presumption that it was for the child’s 
benefit that it should be in the custody 
of its natural parent been displaced. — 
Re Mills, [1928] N. Z. L. R. 158.— 
N.Z. 


PART XL SECT. 4, SUB-SECT. 8.— A. 

st. Child handed to father — <4* in 
custody of father's relations .] — A wife, 
living apart from her husband, met 


him iu the street, placed the younger 
child of tho marriage, a girl aged five 
months & at that time in a delicate 
state of health, in his arms, & left the 
child with him. The mother made no 
inquiries as to the provision which the 
father was able to make for its care, 
nor did she afterwards make any 
inquiries as to its welfare. Tho father 
having died, the mother brought an 
action for delivery of the child against 
relatives of the father, in whose care 
the cliild had been plaoed by him. 
Circumstances in which tho ct. ordered 
delivery of the child to the mother. 
Semble : the mother had not aban- 
doned the child within Custody of 
Children Act, 1891 (c. 3). — M'Lean 
v. Hardie, [1927] S. C. 344.— SCOT. 

sw. Right as against deceased father's 
wife.] — Habeas corpus application by a 
mother for the delivery of her child to 
her. The child’s father had died & 
the application was opposed by his 
widow with whom the child was living. 
Appct. & the father of the child were 
Chinese ; they had never married, but 
she had lived with him as his wife ; 
& they & his wife had, apparently, 
lived together until over a year after 
the birth of the ohild. The child was 
five years old & the mother had 
recently married a Chinese who had 
suitable accommodation for himself & 
wife & the child ; be wished his wife 
to have the child & said he was able to 
support them. There was nothing 
against the mother’s character : — 
Held : the mother was entitled to the 
custody of the ohild. — Re Lee Lai 
Kino, [1936] 3 W. W. R. 471.— CAN. 

PART XI. SECT. 4, SUB-SECT. 8.— B. 

b 1. Adultery — Interest of child 

first consideration.] — Adultery by a 
wife ought not to be -regarded for all 
time 8c under all circumstances as 
sufficient to disentitle her to access to 
or even to the custody of the children. 
The ct. will have regard to the par- 
ticular circumstances of each case, 
always bearing in mind that the benefit 
8c the interest of the infant is the 
paramount consideration. — Bolton v. 
Bolton, fl928] N. Z. L. R. 473.— N.Z. 

PART XL SECT. 7, SUB-SECT. 2.— A. 

1216 ii. Right of court of 

appeal to interfere.] — Re Paisley, [1928] 
1 D. L. R. 403.— OAN. 

o 1. .) — Re Harding. 

[1929] 2 D. L. R. 623 ; 63 O. L. R, 
158.— CAN. 

1221 i. Infant to be freed from 


improper restraint.] — Tho writ of habeas 
corpus is tho proper remedy of a mother 
who wishes to jtigain pobsobhJou of her 
ohild Illegally kept or dotainod from her. 
— Stevenson v. Fix) rant, 11925] 4 
D. L. R. 630; [1925] 8. C. R. 532 ; 
affd., [1927 ! A. 0. 211 ; 90 L. J. P. C. 1 ; 
136 L. T. 265 ; 43 T. L. It. 6.— OAN. 

1221 ii. ,1— The writ of habeas 

corpus is tho proper remedy, as 
recognised by law 8c Jurisprudence, of 
a parent who wishes to regain possession 
of a ohild alleged to bo illegally kept 
or detained from him. — D uqal v. 
Lefebvrk, [1934) S. O. R. 601 ; 4 
D. L. R. 552 ; 62 C. O. 0. 178.— OAN. 


PART XI. SECT. 7, SUB-SECT. 2.— 

B. (o). 

1239 i. Nurse.] — The parents of a 
child placed it in the care of a nurse 
employed at an hospital shortly after 
Its birth. Tho parents then had no 
home of their own, & were in poor 
circumstances, the mother was blind, 
& the fathers sight seriously impaired. 
When tho child was about throe years 
old, the parents had a home of their 
own, & though the child was well 
treated at the hospital the parents did 
not havo free access to him, & were 
losing touch with him : — Held : the 
child should be handed over to the 
father. — Re Rogers (1923), 19 Tas. 
L. R. 11.— AUS. 

»v. Relative — Entrusted urtth custody 
by father <fc mother .] — Kivenko v. 
Yagod, [1928] 4 D. b. R. 955 ; [1928] 
8. C. R. 421.— OAN. 

PART XI. SECT. 7, SUB-SECT. 4. 

1252 I. Husband against wife — 

Child out of the jurisdiction .] — Upon an 
appln. under Infants’ Act, R. S. O., 
c. 186, by the father of an infant, for 
an order for the custody of the infant, 
it was held as the infant was not at the 
time resident in Ontario, the Supremo 
Ot. of Ontario had no Jurlsdfction. 
As the procedure under Infants’ Act 
is an alternative procedure to the 

S rocedure by writ of habeas corpus , 
tie Jurisdiction must be limited to cases 
where a writ would bo granted ; & a 
writ will not bo granted where the 

E erson directed to ho prodnoed in ct. 

i without the Jurisdiction. It Is only 
in extraordinary circumstances that the 
ct. will appoint a guardian to an infant 
who resides abroad, 8c ha* no property 
in the jurisdiction : & in this case the 
circumstances were not so extra- 
ordinary as to call for the exercise of 
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Oa«a 1282a— 1258b. English and Ejotbe Digest Supplement 


Deft., in 1920, married the hereditary 
Princess Charlotte, pltf. ’a daughter. There 
were two children — the young prince & a 
sister. In 1930 pltf., by ordinance, 
authorised a temporary separation of the 
married couple, A: took the children into his 
personal custody. The Council of State 
ratified this & declared that the prince had 
full power to delegate any of his rights to 
whatever ^jurisdiction he thought fit. By a 
subsequent ordinance it was declared that 
he might delegate to the Supreme Ct. or the 
Cour de TUvimon according to the nature of 
the litigation. By a family pact the matter 
was referred to M. Poincare, who made his 
award later. A family pact gave effect to this 
award, A the Cour de Revision decreed the 
personal A property separation of deft. A his 
wife. In 1933 the princess petitioned for 
dissolution. On the advice of the Council 
of State, the prince made an ordinance that 
he would retain the hearing A decision of all 
matters relating thereto, A declared that he 
then took over the personal custody of the 
children. By a later ordinance he dissolved 
the marriage ; A in Mar. 1936, he made a 
similar ordinance as to the custody of the 
children : — Held : on these facts pltf. was 
the lawful guardian A entitled to the custody 
of Prince Bainler, A it was ordered that 
v deft. do deliver him to pltf. or to such other 
person as he, the prince, should authorise to 


receive him, A an injunction to restrain deft, 
from removing the young prinoe out of the 
United Kingdom without pltf.’s consent. 
Pltf. to have the costs of the action. — 
Monaco v. Monaco (1937), 157 L. T, 231. 

1258a. Order giving custody to mother under 
Guardianship of Infants Act, 1925 (o. 45), 
s. 7 — Appeal — Whether security for costs 
ordered.]— A wife obtained from the justices 
an order under Guardianship of Infants Act, 
1925 (c. 45), s. 7, giving her the custody of 
the child of the marriage. The husband 
appealed against the order to a judge of 
the Chancery Div. A the wife applied for an 
order for security for her costs in the appeal, 
on the ground that she was not in a financial 
position to resist the appeal without some 
assistance or security. There was no evidence 
that the husband would not be able to pay 
the wife’s costs if he were unsuccessful in his 
appeal : — Held : there were no special cir- 
cumstances to justify the ct. in making the 
order asked for. The application must be 
dealt with in accordance with the usual 
practice of cts. of appeal in ordering security 

* for costs of an appeal A not in accordance 
with the practice of the Divorce Ct. in order- 
ing security for a wife’s costs . — Be Thomshtt, 
Thomsbtt v. Thomsbtt, [1930] 3 All E. B. 
049 ; 160 L. T. 48 ; 63 T. L. B. 100 ; 80 
Sol. Jo. 933. 


Part Xla. — Adoption. 


See Adoption of Children Act, 1920 (c. 29). 
1258b. Adopted less than twenty-one years older 
than child — But within prohibited degrees — 
Mother & illegitimate child.] — A husband A 
wife Bought to adopt under Adoption of 


Children Act, 1926 (c. 29), an infant, the 
daughter of the wife but no blood relation- 
ship of the husband. Both husband A wife 
were less than twenty-one years older than 
the infant :• — Held : the phrase “ within the 


PART XI. SECT. 8, SUB-SECT. 8. 

• i. Grounds for setting order 

aside — Order signed by two justices — 
Only one present at hearing.}— Re 
Mailman, [1927] 2 D. L. R. 529 ; 47 
Can. Ortm. Oas. 106 ; 59 N. S. R. 61 ; 
subsequent proceedings, [19271 8 D. L. R. 
1111 ; 59 N. S. R. 384.— OAK. 

• 11. Mistrial . ] — On appeals 

by a lather from orders made on 
petitions under the Aot respecting the 
Adoption of Children. R. 8. B. O. 1924, 
c. 8, whereby his infant children were 
taken from his custody A control A 
given for adoption into the oare A 
custody of the respective petitioners : — 
Held.* there had been a mistrial A 
a new hearing was ordered. — Painter 
v. MoCabk, Sheppard v. MoCabk, 
[1928] 2 D. L R. 13 : [1928] 1 W. W. R. 
149 ; 99 B. O. R. 2i®. — OAK. 

•w. Implied right of further applied* 
Hon — Necessity for change of circum- 
stances.) — The principle that orders a a 
to the custody of children are subject 
to further application A are to be 
treated as If expressed to be made 
“ until furthef order ” does not enable 
applications for custody to be made 
from time to time under the same 
ciroumstanoes as those whioh existed 
at the time the existing order for 
custody was made. An order award- 
ing the custody of a child is subject 
to the doctrine of res judicata with 
respect to all questions aflaottosr the 
matter up to the time It was rendered. 
It, however, a change is shown to have 
arisen in the circumstances of the 
parties since the order was made 
whioh warrants a reconsideration of 


the question, the ot. will not be bound 
by the order, but will use its discretion 
in view of the altered conditions, 
always keeping in mind the fact that 
the welfare of the child is the para- 
mount consideration. — Wallib v. 
Wallis & Grant, [1929] 2 D. L. R. 
253 ; 1 W. W. R. 631 ; 23 S. L. R. 
489.— CAN. 

sx. Order not final .) — An order for 
custody of an infant is never final in 
the sense that it cannot be ohanged St, 
while it is better for an infant generally 
that its custody should not be ohanged 
back & forth, yet it is much more 
desirable that it should be ohanged 
than that it should remain where it is 
not in the best interest of the child 
that it should be. — C airns v. Cairns 

2 k 1 - w ’ W - R - 1 

GAN.* 


774 ; 2 Alta. L, R. 145.— 


PART Xla. 

se. Effect Of — Under Adoption Act. h-~ 
Re Wakrhn (1926), 37 B. O. R. 322. — 
GAN. 

sd. — — On jurisdiction to make order 


------ prayer ___ 

relief asked for an order as to the 
custody of a ohild which had been 
adopted by the parties by order of a 
ot, in Alberta. The ohila was in the 
custody of deft. A pltf. contended 
that its welfare would be beet served 
by leaving the ohild with her for the 
present, although he did not re- 
pudiate or seek to avoid responsibility 
for its care A maintenance. It 
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appeared that at the time of the 
adoption the adopting parents were 
domiciled in Saskatchewan A that the 
child was described as of Calgary : — 
Held : the effect of the Saskatchewan 
A Alberta legislation providing for the 
adoption of children was to bring the 
question to be decided In this case 
within the English deoisiona as to 
children alleged to be legitimated by 
subsequent marriage, wherein it was 
held that an order for custody implies 
a declaration of legitimacy A cannot 
be made by the ot. in divorce proceed- 
ings where the child A other parties 
possibly interested are not A cannot 
be represented. However, the ct. 
under its general jurisdiction in respect 
of infants, Whioh is that of the High 
Court of Justice in England, should 
direct that the care A control of the 
ohild should remain until further order 
In pltf. — Culver v. Culver A Gammte 
(No, 2), [1933) 1 W. wTr. 435 ; 2 
D. L. R. 793.— CAN. * 

m. Inheritance by adopted child,] 

— Ireland c. Payne, [1934] 2 W. W. R. 
188 ; 4 9.LE 375 ; 42 Man. L. R. 
161.— OAK. 

«L By agreement.! — Under Child 
Welfare Act, C. A., 1924. o. 10, as 
amended in 1926, c. 4, s. 16, a person 
who, when a ohflu within the said Aot, 
was adopted under an agreement 
entered into prior to Sept. 1, 1921, 
between a person having his or her 
legal guardianship, A the adopting 
parent has the same status, including 
the right of inheriting from his or her 
foster parents dying after said amend- 
ment, exoept as to property expressly 



VoL ZXVm. — Infants, Cases 12581h~1808, 


prohibited degrees of consanguinity ” in the 
proviso to sect. 2 (1) (b) of the Act of 1926, 
on its proper construction) defined the 
particular degree of blood relationship 
between the proposed adopter & the proposed 
adoptee which must exist in order to confer 
on the ct. the power of relaxing the prohibi- 
tion contained in the sub-sect., & was not 
limited to the cases where the parties were of 
opposite sex. The female appct. & the 
infant were within the degrees of con- 


sanguinity, but not the male appct., & 
accordingly there was no power to approve 
of the adoption by the male appct. either 
alone or jointly with the female appct. An 
order could, however, be made for the female 
appct. alone to adopt the 'infant. — Re 0., 
[1938] Ch. 121 ; [1937] 3 All E. B. 783 ; 107 
L. J. Oh. 65 ; 158 L. T. 371 ; 53 T. L. H. 
995 ; 81 Sol. Jo. 650. 

Effect of adoption order — On poor law settle- 
ment.] — See Poor Law, No. 504a, post . 


Part XII. — Religion and Education. 


1257. Add, Annotation : — Reid. Re Carroll, [1931] 
1 K. B. 317. 

1268. Add, Annotation: — Retd. Re Carroll, [1931] 
1 K. B. 317. 

1262. Add, Annotation: — Refd. Re Carroll, [1931] 
1 K. B. 317. 

1266. Add, Annotation -Refd. Re Carroll, [1931] 
1 K. B. 817. 

1269. Add, Annotation : — Refd. Re Carroll, [1931] 
1 K. B. 817. 


1272a. .] — Rad cliffs v. 

(1852), 18 L. T. O. 8. 316. 

1274. Add. Annotation : — As to (3) 
Carroll, [1931] 1 K. B. 317. 

1802. Add. Annotation: — As to (1) 
Carroll, [1931] 1 K. B. 317. 

1806. Add. Annotation : — As to (2) 
Carroll, [1931] 1 K. B. 317. 


Rbadbtt 
Refd. Re 
Refd. Re 
Refd. Re 


limited to heirs of the body, as If he 
or she were their ohlld by natural 
birth, whether or not said adopted 
person was a " child ” when the amend- 
ment came into force, & is, therefore, 
to be deemed the child of the foster 
parents for the purposes of Life Insur- 
ance Act, O. A., 1024, e. 99. The Act 
does not, however, oreate a new canon 
for the construction of wills. Therefore, 
where the adopted daughter was the 
nieoe of the foster father's wife, & his 
will, after making provision for said 
adopted daughter by name, grave part 
of the residue of his estate to his & 
Ids wife’s next-of-kin, the daughter 
took under the residuary' bequest as 
his wife’s nleee & not as testator’s 
child. — Re Scott Estate, [1928] 1 
W. W. R. 168.— CAN. 


sz. Registration of adoption.) — An 
authority to adopt was presented for 
registration by the adoptive son’s 
natural father, who was then his nearest 
male agnate, treating the son as having 
passed into the adoptive family. 
Registration was effected, the register- . 
lug officer having satisfied himself, as 
required by sect. 41, that the person 
presenting was entitled to ao so 
according to sect. 40, & it not having 
been objected that he was not so 
entitled : — Reid : the document was 
duly registered, since the natural 
father, as the adoptive son’s nearest 
male agnate, was the proper person to 
act as his natural guardian In the 
absence of any guardian judicially 
appointed ; further, that any doubt 
upon the facts was removed by the 
certificate of the registering officer. 

— VENKATAPPAYTA V. VENKATA 
RANOA RAO (1928), I. L. R. 52 Mad. 
175.— IND. 

sa. Adoption order — Form of — Need 
not show fac ts givi ng jurisdiction.}— 
Be Mombroquett* (N.S.), {19291 1 
D. L. R. 794 ; 51 Can. Grim. Gas. 218. 
—CAN. 

if. Appeal.] — Tuck v. Robin- 

son, £1936] sfwTW. R. 80. — CAN. 

eh. Tuok v. Robinson 

(No. 2), [19363 3 W. W. R. 254.— CAN. 

sb. Power of court to change name.} — 
Re X., [1930] 3 W. W. R. 640.— CAN. 

sd. Exemption from succession duty.] 
— The child in question herein: — 
Held : to be one to whom testator In 
question stood for not less than ten 
yeaas Immediately prior to his death 
* in the acknowledged relationship of 


a parent,” within sect. 2 of Succession 
Duty Act, R. S. B. O. 1924, &, there- 
fore, the amount going to her under his 
will was entitled to exemption under 
sect. 4 of said Act. — Redmond v. A.-G. 
for British Columbia, [1931] 8 

W. W. R. 18 ; 44 B. a R. 390.— CAN. 

sf. Adoption of Roman Catholic 
infant by Protestants. ] — An order having 
been mfu?e under Adoption Aot, 
R. 8. B. O., 1924, whereby a petition 
by a husband & wife for leave to adopt 
an infant was granted, the natural 
parents appealed on the ground that 
as they were Roman Catholics & resps., 
the adopting parents, were Protestants, 
the ot. had no jurisdiction to make the 
order, or at all events It was contrary 
to law : — Held : the appeal should be 
dismissed. — Bland v. Agnew (No. 2), 
[1933] 1 W. W. R. 681 ; 2 D. L. R. 
545 ; 66 B. C. R. 491.— CAN. 

«k. Adoption of European child — By 
Maori.) — under the Adoption of Chil 
dren Act (No. 8 of 1895, New Zealand) 
a Maori can adopt a European born 
ohlld, & the chilli so adopted has the 
rights of succession which a natural 
born child would have had. — Hineiti 
Rirerire Aran i v . New Zealand 
Public Trustee, [19201 A. C. 198 ; 
88 L. J. P. O. 160 ; 121 L. T. 460 ; 35 
T. L. R. 671, P. 0.— N.Z. 

si. Right to inherit — Effect of Child 
Welfare Act. 1927 (Mon.).]— The right 
of an adopted child to inherit under 
Ohlld Welfare Act, O.A., 1924, is not 
displaced by the amending Act of 
1927, whloh does not affect vested 
rights.— Ireland v. Payne, [1934] 4 
D. L. R. 375.— CAN. 


»□. sect. 132 a 

of Child Welfare AoCtJ.A., 1924, added 
thereto by 1926, o. 4, it was provided 
that any agreement made prior to 
Sept. 1, 1921, between the Children’s 
Home of Winnipeg or a ’ person having 
the legal guardianship of a ohlld & 
any person or persons for the adoption 
of such ohlld, was thereby made 
absolute, & every child so adopted 
should be deemed to have been adopted 
under the preceding provisions of the 
Act, Said provisions gave to a child 
adopted thereunder the capacity of 
Inheriting from the adopting parents 
as fully as their child by natural birth : 
— Held ; on the, facte, the adoption 
agreements had ceased to exist before 
any statute giving a right of inheritance 
was passed & the claimants had not 
shown that on any reasonable view of 
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the factB the agreements should be con- 
sidered to have been either revived or 
continued by the statutes subsequently 
enacted. — Re Young Estate, [19351 
2 W. W. R. 407.— CAN. 


sp. Jurisdiction to make adoption 
order — Conflict of laws.) — An order for 
adoption may be validly made under 
sect. 127 of Child Welfare Act, 1923, 
where at the time ot the making of the 
order the adopting parents, or parent, 
& the child to be adopted are either 
resident or domiciled in New South 
Wales. Where the order is based on 
residence merely, it will nevertheless 
be valid within New South Wales. — 
Re An Infant (1934), 34 S. R. N. S. W. 
349 ; 51 N. S. W. W. N. 62.— AUS. 


■t. Jurisdiction of county court.) — A 
Nova Scotia county ot. has statutory 
jurisdiction only, in the matter of ohila 
adoption. — Re Goudey & Gibbs, [1937] 
1D.L. B. 732.— CAN. 


PART XII. SECT. 1. SUB-SECT. 1. 

1263 11. .]— Where the 

wishes of a father as to the religious 
faith in which the child is to be 
educated oonfilct with the Interest of 
the ohlld, the child’s welfare is the 
predominant consideration. — D eLau- 
rier v. Jackson, [1934J 1 D. L. R. 
790 ; S. O. R. 149.— CAN. 


PART XII. SECT, 1, SUB-SECT. 2. 


1265 vi. - 


Unless prejudicial 


to child.) — Re Laubin (1927), 60 

O. L. R. 400.— CAN. 

k i. Not interfered with — Effect 

of Child Welfare Act, C. A ., 1924 (c.30), 
ss. 2, 186.}— Re Skaleskl Popham v. 
Bertrand, [1927] 1 D. L. li. 781 : [1027] 
1 W. W. R. 356 ; 47 Can. Grim. Cas. 81 : 
36 Man. L. R. 221.— CAN. 


PART XII. SECT. 1, SUB-SECT. 4 . 

so. Child committed to Children's Aid 
Society— Duty of court to ascertain 
religious persuasion.] — It is the duty 
of a magistrate on committing a child 
to the custody ot a Children’s Aid 
Society to endeavour to ascertain the 
religious persuasion to whloh the child 
belongs, & on an application by way 
of habeas corpus with certiorari in aid 
the judge may' see whether this en- 
deavour was made. Sc if not the order 
of the magistrate may be quashed. — 
Re Bland, [19341 1 D L. K, 546 ; 60 
C. O. 0. 339 ; 48 B. 0, R, 45.— CAN. 




Cases 1397a— 149L English and Empire Digest Supplement. 

Part XIII. — Guardianship. 


1397a. Welfare of Infant primary consideration.] — 

Under Guardianship of Infants Act, 1925, 
s. 1, the ct. is bound, in every case, without 
exception, to treat the welfare of its ward as 
being the first & paramount consideration, 
whatever orders may have been made by the 
cts. of any other country. — Re B.’s Settle- 
ment, B. v, B. (1939), 66 T. L. R. 30. 

1432. Add, Annotation: — Refd. Re Carroll, [3931] 
1 K. B. 317. 

1441a. Necessity for citation of next-of-kin of 

minor.] — The ct. refused to appoint the 


paternal uncle guardian to a minor, for the 
purpose of instituting a suit on his behalf 
against the mother in reference to the 
validity of the will of the minor’s father, 
without first citing the mother to show cause 
why such an appointment should not be 
made. — In the Goods of Jenkins (1869), L. R. 
1 P. & D. 690 ; 38 L. J. P. & M. 72 ; 21 L. T. 
300 ; 33 J. P. 712. 

1448. Add, Annotation : — Generally , Refd. Re 
Carroll, [1931] 1 K. B. 317. 

1491. Add, Annotation : — Refd. Re Carroll, [1913] 
1 K. B. 317. 


PART XIII. SECT. 1. 

•x. Infante Act, R. 8, 8., 1920 <c. 165), 
e. 20 — Effect of.] — Re Nakauchi 
Estate, [1927] 8 D. L. R. 1087; 
[1927] 2 W. W. R. 607 ; 21 Saek. L. R. 

•y. -v .] — Re 8herwin 

Estate, Re Langley Estate, [1927] 
3 D. L. R. 1098 ; [1927] 2 W. W. R. 
609 ; 21 Sask. L. R. 844.— CAN. 

PART XIII. SECT. 2. 
sz. Surviving parent.] — Although 
Domestic Relations Aot, 1927, c. 6 
(Alta.), does not expressly provide 
that where only one parent is living 
that parent shall be the guardian, the 
obvious inference from its provisions 
Is that so long as the surviving parent 
is a fit & proper person to have the 
guardianship, that parent is the 
T * guardian appointed or constituted 
by the Act,* r & the power given by 
sect. 64 to the ct. to appoint a guardian 
does not arise. — Re Domestic Rela- 
tions Aot, 1927, Re Pitlk abrek , 
[1928] 4 D.L.R.821 ; [1928] 3 W. W. R. 
323— CAN. 

•a. Surviving parent .] — Sect. 24 of 
Infants Act. R. S. S. 1920 (o. 165), as 
amended by 1925-26 (c. 42), provides : 
“ On the death of either parent, the 
surviving parent shall be the guardian 
of their infant children ” : — Held : this 
sect, appoints & constitutes the sur- 
viving parent the guardian without an 
order from the ot. being necessary, & 
being so appointed & constituted the 
guardian has the charge & manage- 
ment of the estate under sect. 28 of 
said Aot ; Sc management of the estate 
Includes authority to reoeive it. — Re 
Sheerer, [1930] 3 W. W. R. 229 ; 4 
D, L. E. 1011.— CAN. 

PART XIII. SECT. 3, SUB-SECT. 2. 

1377 i. Necessity for probate.] — 
Held : not neoessary. — Re Pritchard, 
[1980] 2 W. W. R. 112 ; 4 D. L. R. 
1030 ; 24 S. L. R. 480.— CAN. 

•d. Appointment by surviving parent.] 
— Sect. 10 of Equal Guardianship of 
Infants Aot, 1917, gives the right to a 
surviving parent to transfer to one or 
more persons any or all of his or her 
powers St duties with respect to, (a) the 
custody St control of their infant 
children. Sc (b) the management of the 
property of the children but not of their 
services Sc earnings ; & a person to 
whom a transfer of ail said powers, 


rights & duties is made Is a guardian. — 
Re Bullen Estate, Royal Trust Co. 
v. Warter, [1935] 1 W. W. R. 725 - 

CAN. 

PART XIII. SECT. 6, SUB-SECT. 1.— A. 

1 i. Jurisdiction to appoint 

when parents unfit.}— r Re Steele, [1930] 
2 D. L. R. 212.— CAN. 

sg. Calcutta Supreme Court.] — On an 
application, made by the father to the 
High Ct. in its original jurisdiction, for 
being appointed a guardian of the 

E erson & property of the infant, there 
eing no opposition on the part of any 
other relation of the Infant : — Held : 
the Charter of the Supreme Ct. gave 
that ot. all the powers of the Ct. of 
Chanoery In England & provided by 
clause 25 thereof that the Supreme Ct. 
should be authorised to appoint 
guardians & keepers for infants & 
their estates according to the order 
observed in England. Since Guardian 
& Wards Act, 1800, s. 3, saved this 
Jurisdiction of the Chartered High Cts., 
this ct. had power to make the order 
asked for. — Re Tarunohandra Ghosh 
(1929), I. L. R. 57 Calc. 533.— IND. 

PART XIII. SECT. S, SUB-SECT. 1.— 
B. 

1413 ill, .]— Guardians & Wards 

Act, VIII. of 1890, clearly shows that 
the ot. oan exercise its jurisdiction to 
appoint a guardian of the person of the 
minor even if he be possessed of no 
property. — Walter v. Walter (1927), 
I. L. R. 55 Calc. 731.— IND. 

m i. .] — Where the husband is 

domiciled in Alberta at the time an 
action for divorce is begun the Supreme 
Ct. of Alberta has jurisdiction in such 
action to make an order awarding the 
custody of the children to the mother 
even though they have been removed 
by the father to a foreign state & are 
residing therein at the time of «■*» 
appln. for the order ; Sc will where the 
merits warrant It make such an order 

f irovided it appears that under the 
aws of said state the order will be 
recognised as valid by the cts. thereof. 
— Goforth v. Goforth, [1929] 1 
D. L. R. 58 ; [1928] 3 W. W. R. 483. 
—CAN. 

so. Not infant having interest in 
property of undivided Mitacshara 
family. 1 — GhaRib-Ul-Lah v. Khalak 
Singh (1903), 19 T. L. R. 447, P. C.— 
IND. 


PART XIII. SECT. 6, SUB-SECT. 2. 

sd. Consent of official guardian — With- 
drawal of.] — Re Administration Act, 
Re Haddon, [1927] 2 D. L. R. 747 ; 
[1927] 1 W. W. R. 737 ; 38 B. C. R. 
328.— CAN. 


PART XIII. SECT. 6, SUB-SECT. 3.— A. 

1456 i. Discretion of judge — Not inter- 
fered with unless erroneously exercised.] 
— Re Stone & Balmain (1920), 1 
M. P. R. 192.— CAN. 

1468111. It is not the 

practice of the ct. to appoint a married 
woman sole guardian of orphan chil- 
dren. — Re Hancock, [1932] N. Z. L. R. 
318.— N.Z. 

•e. Surviving parent — Notwithstand- 
ing statutory right. J — Notwithstanding 
the provisions of sects. 24 & 28 of 
Infants Act, R. 8. 8. 1920, with respect 
to constituting the surviving parent 
of infant children their guardian & 
conferring authority on him or her 
as such to take charge of & manage 
their estate, the ot. still has juris- 
diction to make an order, on the 
application of such parent, appointing 
him or her to aot as guardian, under 
bond, for the purpose of receiving 
certain moneys payable to the children. 
— Re Clason Estate, [1931] 1 
W. W. R. 604 ; 2 D. L. R. 530— CAN. 

if. Individual, not corporation.] — In 
appointing a guardian of the property 
of a minor the capacity & fitness of the 
individual have to be taken into con- 
sideration. It is for this reason that 
an individual only is appointed, by 
the ct., as guard ian. — Ashalata Ray 
n. Society for the Protection of 
Children in India (1930), I. L. R. 
58 Gale. 15.— IND. 


PART XI n. SECT. 7. 

•g. Vacation of consent order .1 — 
The fact that an order appointing 
guardians of infants Sc providing for 
access by the mother was made bv 
consent, does not prevent the ct. 
from vacating it, with a view to dis- 
posing of an applioatioif by the 
guardians to be permitted to adopt the 
infants, if the circumstances governing 
their welfare have changed since the 
order was made. — Herron v. Herron, 
[1985] 3 W. W. K. 324.— OAN. 
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Vol. XXVm.— Infants. Cases 1532—1841. 


Part XIV. — Legal Proceedings. 


1582. Add. Annotation : — Reid. Cooper v. Dum- 
mett (1030), 70 L. Jo. 394. 

1563a. .] — Practice Note, [1926] 

W. N. 8. 

1735a. .] — It has always been my 

impression, that, on a change of the next 
friend, the ct. did not apportion the costs. 
If an infant came of age, & carried on a suit 
instituted in his name, he was responsible for 
the whole costs (Parker, V.-C.). — Bligh v. 
Tredgett (1851), 5 De G. & Sm. 74-; 21 
L. J. Ch. 204 ; 15 Jur. 1101 ; 64 E. R. 1024. 


1751. Add. Annotation : — Reid. Be Claytonle Petn. 
(1927), 43 T. L. R. 659. 

1771. Add. Annotation : — Consd. Re Picton, Picton 
v. Picton, [1931] W. N. 254. 

1772. Add. Annotation : — Consd. Re Picton, Picton 
t. Picton, [1931] W. N. 254. 

1772a. .] — HuxjBert v. Thurston, 

[1931] W. N. 171, C. A. 

1772b. .] — Re Picton, Picton v. Picton, 

[1931] W. N. 254. 

1 841 . For ‘ ‘ Pltf . ’s solr. ought to be appointed ’ ' read 
“ Pltf.’s solr. ought not to be appointed.” 


PART XIV. SECT. 1, SUB-SECT. 1. 

■h. Consent or authority of next friend 
of infant plaintiff — Necessity for .) — 
Ryan v . Trask (Alta.), [1920] 1 
W. W. R. 772.— CAN. 

■r. Supervening insanity of infant.) — 
A pursuer In minority, to whom a 
curator nd litem bad been appointed, 
became insane pendente lite : — Held : 
as the pursuer on becoming: insane 
ceased to have any persona standi in 
judicio, procedure taken by the curator 
after incapacity had supervened was 
incompetent. — Moodie v. Demtster, 
[1931] 8. C. 553.— SCOT. 

PART XIV. SECT. 1, SUB-SECT. 2.— B. 

1520 iv. .] — A writ of summons 

in an action by an infant may be 
issued by a next friend, appointed 
before the issue of the writ. — Lowther 
v. MOORE (1936), 11 M. P. R. 124.— 
CAN. 

h i. .] — The next friend of an 

infant may be appointed beforo issue 
of the writ, since Judicature Act, 1929 
(P. K. I.). — Lowther v. Moore, [1938] 
4 D. L. R. 575 ; 13 M. P. R. 253.— 
CAN. 

k 1. . ] — The entering: of an action 

in a Manitoba county ct. by an infant 
without the intervention of a next 
friend Is not a nullity. — Stockton v. 
Webb, [1932] 3 W. W. R. 471 ; [1933] 
1 D. L. R. 218 ; 40 Man. L. R. 597 - 
CAN. 

ij. Action without next friend — 
Appearance by defendant — Waiver. ] — 
The bringing of an action by an infant 
without a next friend is only an 
Irregularity, which will be waived by 
an unconditional appearance by deft. — 
•Huber t?. Szeles & Szklbs, [1929] 3 
D. L. R. 193 ; 2 W. W. R. 11 ; 23 
S. L. R. 499.— CAN. 

PART XIV. SECT. 1, SUB-SECT. 2.— 
C. (f). 

p I. .] — A married woman can- 
not be next friend of an infant pltf. — 
Drinkwater v. National Sand & 
Material Co., [1938] 1 D. L. R. 799.— 

CAN. 

PART XIV. SECT. 1, SUB-SECT. 2. 

— D. 

■b. Consent in writing — Motion for 
leave to file after action begun. ] — G utkin 
v. Winnipeg City, [19331 2 W. W R. 
254 ; 41 Man. L. R. 395. — CAN. 

•d. Leave to file nunc pro tunc.) 

— The filing of the consent In writing 
of the next friend in an infant's action 
is an act of procedure or practice : 
& the omission to file the consent 
before or at the same time as the issue 
of the statement of claim is an error In 
procedure which can be remedied so as 
not to defeat the infant's claim. 
Where the rights of deft, are not pre- 
judiced 6c where no fresh c l a ims are 
set up in respect to the cause of action, 
the leave applied for nunc pro tunc 


should be granted. — Jonasson v. 
Royal Transportation, Ltd., [1936] 
3 W. W. R. 540 ; 44 Man. L. R. 274.— 
CAN. 

PART XIV. SECT. 1, SUB-SECT. 2.— 
G. (b). 

1605 i. Power to compromise — If for 
benefit of infant.) — Pltf., an infant, 
suing by his next friend, was given 
Judgment in the county ct. for $529 
damages 8c costs. Deft, told the next 
friend that he, deft., was sure to win 
on the appeal, & proposed a settle- 
ment. The next friend being alarmed 
by deft.’s statement signed a settle- 
ment on the following day in the 
presenoe of deft. & the latter’s solr., 
whereby, in consideration of the 
abandonment of the atfpeai, the Judg- 
ment was reduced by $150 & deft, was 
given time for its payment. On 
aeft.’s aj'obri. an order was made 
confirming the settlement 8c sotting 
aside the execution. On appeal there- 
from : — Held : the order should be 
set aside.— T ruen tJ. Bozynskt, [1928] 
3 D.'L. R. 484 ; [1 928] 2 W. W. R. 340; 
37 Man. L. R. 363.— CAN. 


PART XIV. SECT. 1, SUB-SECT. -. 

•k. General rule. ] — Where a suit is 
brought by a minor pltf. to the know- 
ledge of, 8c without objection from, 
deft., & pltf. becomes a major before 
the suit is heard & decided, it 1 b not 
a nullity, & is maintainable. — Fuli 
Bibi v. Khokai Mondal (1927), 
I. L. R. 55 Calc. 712.— IND. 


PART XIV. SECT. 1, SUB-SECT. 10.— 
B. (d). 

h. Revsd., 4 A. R. 449. 

si. Applications as to property.) — On 
applications respecting the property 
of infants costa must be kept down 8c 
the cheapest 8c moHt expeditious pro- 
cedure adopted. Whore there is a 
choice as to the manner of procedure 
8c the more expensive procedure is 
taken, the solr. can recover only those 
costs which would have been allowed 
him had the cheaper procedure been 
followed. — Royal Trust Co. v. 
Bonsall, [1925] 3 D. L. R. 141 ; [19251 
2 W. W. R. 103 ; 19 Saak. L. R. 513.— 
CAN. 


PART XIV. SECT. 2, SUB-SECT. 2.— A. 

1818 i. Necessity for separate repre- 
sentation .) — Shaik Abdul Karim v. 
Thakurdas Thakub (1928), I, L. T. 
55 Calc. 1241.— IND. 

p I. .] — Jones t>. Gibbons, 

[1929] 4 D. L. R. 1007 ; 40 B. C. R. 
05.— CAN. 


PART XIV. SECT. 2. SUB-SECT. 2.— 
B. (a) i. 

•m. Infant for whom appearance not 
entered.b-~Held : it is competent to 
appoint a curator ad litem t to a pupil, 
called as defender in an action, for 
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whom appearance has not been entered. 
—Drummond's Trustees v. Peel's 
Trustees, [1929] 8. C. (Ct. of Sees.) 
484.— SCOT. 


PART XIV. SECT. 2, SUB-SECT. 2.— 
B. (a) U. 

sn. Guardian responsible for document 
or transaction on which action founded. ] 
— Vknkatabomkswara Rao v. Laksh- 
manaswami (1928), I. L. R. 52 Mad. 
275.— IND. 


PART XIV. SECT. 2, SUB-SECT. 2.— 

B. (b). 

1858 1. -Power to consent — To decree.) 
— Kumar Ganoanand Singh v. Maha- 
rajah Sir Rameshwar Singh Baha- 
dur, No. 19161, post. 

§x. Duration of appointment .) — A 
guardian ad litem appointed for a 
minor deft, by the trial ot. continues to 
represent him in all stages of the lis, 
until such guardian has been per- 
mitted to retire, or been removed, by 
the ct. ; & it is he alone who can file 
an appeal on behalf of the minor. — 
Latafat Ali Khan v. Muhammad 
Gar Khan (1929), I. L. R. 62 All. 
494.— IND. 


PART XIV. SECT. 2, SUB-SECT. 6. 

1898 li. .] — Hewktt v. Smith, 

[1927] 8 . A. S. R. 338.— AUS. 


PART XIV. SECT. 2, SUB-SECT. 7.— A. 


1918 i. Where fraud or collusion 

can be alleged.) — A suit by a minor to 
set aside a consent decree, on the 
allegation that a fraud was practised 
not on the ct. but on himself, is main- 
tainable. 

It is the duty of a guardian ad litem 
to be as vigilant in guarding the 
Interests ot the minor as he would be 
expected to be if his own interests 
were involved. & tho ct. will ordinarily 
relieve the minor from the effect of a 
consent decree 8c give him an oppor- 
tunity to defend the suit, If the guardian 
did no more than put his signature to 
a petition of compromise without 
considering for himself the question 
of benefit to the minor. But the ct. 
will not allow a minor to avoid a 
consent decree, if, in the circumstances, 
it considers that the settlement was for 
the benefit of the minor. — Kumar 
Ganoanand Singh v. Maharajah Sir 
Rameshwar Singh Bahadur (1927), 
I. L. R. 6 Pat. 388.— IND. 


g i. Negligence of guardian ad 

litem.) — “ Gross negligence." which 
may be interpreted as culpable neglect 
of the interests of a minor deft., on 
the part of his guardian ad litem will 
entitle the minor to the avoidance of 
proceedings taken against him. The 
negligence must be such negligence as 
leads to the loss of a right which, if 
the suit had been defended with due 
care, must have been successfully 
asserted. — Bbu Raj «?. Ram Saruf 
(1925), I. L. R. 48 All. 44.— IND. 



Qmm 1942— 2108a. English and Empire Digest Supplement. 


1942. Add. Annotation : — Held. Doyle v. White 
City Stadium, Ltd. (1934), 78 Sol. Jo. 601. 

1952. Add . Annotation : — Apld. Mansfield v, Robin- 
son, [1928] 2 K. B. 363. 

1961m. Limbillly to solleitor employed by him— 
General rule.] — Marnell v. Pickmore 

(1796), 2 Bap. 472 ; 170 B. R. 244, N. P. 

1968. Add, Annotation: — Held. Murray v, Sch- 
wachman, Ltd., [1037] 2 All E. R. 68. 

1972a. Sanction of Court of Appeal — Action settled 


while appeal pending.] — An infant pltf. 
obtained a judgment awarding damages in 
respect of personal injuries. Defts. gave 
notice of appeal, but, while the appeal was 
pending, the action was settled, the settle- 
ment being approved by Charles, J. : — 
Held : where an action on behalf of an infant 
is settled after notice of appeal has been 
entered, the settlement must be approved by 
the Ct. of Appeal. — Walsh v, George 
Kemp, Ltd., [f938] 2 All E. R. 260; 64 
T. L. R. 679 j 82 Sol. Jo. 264, 0. A. 


Part XV. — Wards of Court 


2027. Add. Annotations : — Apld. Greenway v . A.-G. 
(1927), 44 T. L. R. 124. Consd. McPherson 
v. McPherson, [1936] A. 0. 177. Held. 
Hearts of Oak Assurance Co. v, A.-G. (1931), 
47 T. L. R. 679. 

2030. Add. Annotations: — As to (1) Held. Re 
Lanyon, Lanyon v . Lanyon (1927), 43 T. L. R. 
714. v Ab to (2) Consd. Re May, Eggar v. 
May (1931), 47 T. L. R. 616 ; Re Borwick, 
Borwick v. Borwick, [1938] Ch. 057. Held. 
Sifton v. Sifton, [1938] 3 Ail E. R. 436. 

2036. Add. Annotation : — Consd. Re Liddell’s 
Settlement Trusts, Liddell r. Liddell, [1938] 
1 All E. R. 239. 

2068a. — — .] — Mrs. L., who was a British subject 
& the wife of a British subject, both being 
ordinarily resident in England, took the 
infant children of the marriage to the United 
States & was keeping them there without 
the consent & against the will of her husband. 
Proceedings were thereupon taken in the 
Chancery Div. to enforce the trusts of a 
settlement executed by the husband for the 
benefit of the children, who thereupon became 
wards of ct. ; & thereafter an application 
was made for an injunction restraining 
Mrs. L. from keeping the infants out of 
the jurisdiction & requiring her to bring 
them to this country. Notice of this 


was duly served upon her, & eventually 
an order was made by Grbavbs-Lord, J., 
directing her to bring the infants to England. 
On appeal: — Held: (1) the ct. had juris- 
diction to make the order, inasmuch as Mrs. 
L., having been properly served under 
R. S. C., Ord. XI., being ordinarily resident 
within the jursdiction, was brought within 
the reach of the ct. & was thus in the same 
position as if she were in this country ; 
(2) the making of the order was for the benefit 
of the infants, who as wards of ct. Bhould not 
be permanently resident abroad but ought to 
be Drought to this country. — Re Liddell’s 
Settlement Trusts, [1986] Ch. 306 ; [1930] 
1 All E. R. 239 ; 105 L. J. Ch. 101 ; 154 
L. T. 558 ; 52 T. L. R. 308 ; 80 Sol. Jo. 106, 
C. A. 

2069. Add. Annotation: — Reid. Re Carroll, [1931] 
1 K. B. 817. 

2087. Add. Annotation : — Retd. Re Carroll, [1931] 
1 K. B. 317. 

2088. Add. Annotation : — Reid. Re Carroll, [1931] 
1 K. B. 317. 

2167a. J— Re Olive (1863), 8 L. T. 

607 ; 11 W. R. 819. 

See, also , No. 735, ante. 


Part XVI. — Employment of Infants. 


See, note, Children & Young Persons Aot, 
1932 (c. 46), Part IV., ss. 49-04. 

2190. Add. Annotation : — Consd. Vann v. Eatough 
(1936), 164 L. T. 109. 


2192a. .] — Resp., who occupied a stall 

in a street in which a market was held under 
a charter, paid a toll as required by the 
charter. To teach his daughter, who was 


PART XIV. SECT. 2, SUB-SECT. 7.— B. 


1082 II. .) — Clibborn v. For- 

stajll (1848), 5 I. Bq. R. 631.— IR. 


1922 111. .) — A decree for a sale 

In a mtge. cause ought not to give the 
infant a day to show cause. — C linton 
e. Bernard (1944), Drury temp. Bug. 

Ofi«r id * 


1922 iv. — — .] — A day to show cause 
ought not to be given to the minor. — 
Hutton v. Matnk (1846), 8 Jo. ft L&t. 
686.— IR. 


1922 v. .> — A final order of 

foreclosure should reserve a day for 
Infant deft, to show cause. — London 
ft Canadian Loan ft Agency Co. v. 
Everett (1881), 8 P. R. 489.— CAN. 

1922 vi. Infant need not show « met — 
Ontario prooNee.)— It Is not now neoeo* 


sary In a judgment for foreclosure that 
a day should be reserved for an infant 
deft, to show oause. The rights of 
infants are protected by the Official 
Guardian, who in foreclosure actions 
has the right to ask tor a sale by the ot, 
— Kemp v. Beattie, (1929] 1D.LR. 
56 ; 63 O. L. R. 176.— CAN. 


PART XIV. SECT. 2, BUB-SECT. 10.— 
B. 

■o. Official guardian — Defending me 
guardian ad litem — Where legal guardian 
capable of eafeguarding infant's rights.] 
—Although under Official Guardian 
Act, R. S. A. 1922, o. 22. the Official 
Guardian becomes a guard i a n ad litem 
on being served with the statement of 
claim in an action against an infant, yet, 
since by applying to the ct. he may be 
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relieved of his position as guardian ad 
litem where there Is a natural ft local 
guardian capable of safeguarding the 
infant's interests, he incurs the personal 
liability for costs of an ordinary 
gua rd ia n ad lilcm where, instead of 
applying to be so relieved, he sees fit 
to defend the action. — Sheppard v. 
Robinson, (1928] 3 D. L. R. 347 ; 
(1928) 2 W. W. R. 236 ; 23 Alta. L. R. 
461.— CAN. 


PART XIV. SECT. 3, SUB-SECT. 1 — 
B. (a). 

1972 vi. .} — A release of a claim 

for personal injuries, made by an 
Infant ft his mother as next friend, is 
Invalid unless made with the approval 
ot the ot. — C arey v. Freeman, (1938) 
4 D. L. R. 678.— CAN. 




VoL XXVni.— Infants. Oases 2199a— 8196, 


under sixteen years of age, the business of 
selling from a stall, resp. employed her at 
his stall from which she sold goods : — Held : 
the facts disclosed a mode of street trading 


under Children & Young Persons Act, 1933 
(c. 12), s. 20 (1). — Vann v. Eatough (1936), 
154 L. T. 109 ; 99 J. P. 385 ; 52 T. L. R. 14 ; 
79 Sol. Jo. 840 ; 33 L. G. R. 457, D. C. 


Part XVII. — Protection of Infants. 

Shot. 1— PROTECTION OF INFANT LIFE (p. 349). 

See, now, Children & Young Persons Act, 1932 (c. 46), Part V., as. 66-69. 
2196. Add. Citation .-—28 Cox, C. C. 43. • 


PART XVII. SECT. 2, SUB-SECT. 3. 


»y. Causing child to be in danger oj 
becoming immoral — Sufficiency of evi- 
dence — Parents unmarried.] — R. v. 
OKRAINHTZ, [1930] 1 W. W. R, 826 ; 
53 Oan. C. C. 340.— CAN. 

ts. .1 — The mere fact 

that the father & mother of an ille- 
gitimate child are living together in 
adultery in the home where the child 
is, is not snffloient to support a con- 
viction where there is no evidence that 
the child’s morals are endangered by 
the adultery. — R. v. Vahey, [1932] 
O. R. 211 ; 3 D. L. B. 95 ; affd., [1932] 
iD.hR. 656 ; 58 0. O. O. 401.— 
CAN. 


sb. .1 — A conviotion 

under sect. 215 (2) of the Criminal Code 
is not justified without proof of in- 
dulgence in sexual immorality & 
indulgence, whJoh must be shown to be 
such that it would be apparent to a 
child capable of understanding. — R. v. 
Eastman, [19321 O. R. 407 ; 58 
O. C. O. 218. —CAN. 

•o. Contributing to child becoming 
juvenile delinquent — What must be 
proved .) — Before a person can be held 
guilty under sect. 33 (6) of Juvenile 
Delinquents Act, 1929 Co. 46), of an 
act contributing to a child becoming a 
Juvenile delinquent or likely to make 
such child a Juvenile delinquent, the 
child in question must have become a 
Juvenile delinquent . — Re STROM, [19301 
1 W. W. R. 878 ; 53 Oan. O. O. 224.— 
OAN. 


»d. .] — Immoral inter- 
course with the mother of a 17 month 
old child, in the presence of the child, 
will not support a oonviction for con- 
tributing to juvenile delinquency. — 
R. v. MacDonald, [19361 3 D. L. R. 
446 : 66 Oan. O. O. 230 ; sub nom. 
Re McDonald (1936), 11 M. P. R. 
91.— CAN. 


se. .] — -The intent of 

sect. 33 (b) of Juvenile Delinquents 
Aot, 1929 (Dom.) is that conduct likely 
to undermine tne morals of a child 
constitutes an offence. The purpose 
of the addition of sub-seot. (4) by 
1935, was to relieve the ct. of the neces- 
sity of speculating as to whether or not 
the child's morals were in faot under- 
mined. — R. v. Hamlin, [1939] 1 

W. W. R. 702.— CAN. 

•f . Child growing up without parental 
control.) — It appearing that a girl of 
16 years was allowed to run the streets 
at night, & there being abundant 
evidence of her mlsoonduct with men : 
— Held : a magistrate was justified In 
finding that Bhe was 44 growing up 
without salutary parental control & 
education ” within Children’s Pro- 
tection Act, R. S. O., 1927, sect. 1 (a) 
(vili), 8c was a neglected child within 
the Aot.— Re I. M. (1930), 66 O. L. R. 
385.— C^N. 

sk. Father unable to provide for 
child.]— A child is not neglected within 
Children’s Protection Act, R. 8. N. S., 
1923, merely because the father is 
financially unable to provide for it. — 
R. t?. MoOorry (1933), 6 M. P. R. 528 ; 
60 O. O. C. 69.— CAN. 

am. Liability of father of illegitimate 
child.)— Under Child Welfare Act, 
R. S. S., 1930, the father of an Ulegiti- 
made child is liable for its maintenance 
8c eduoation even without any filiation 
order & an action for contribution may 
be brought against him in the civil 
cts. as for a debt ; & he comes within 
the definition of “ parent.” Because 
of these provisions he may be found 
guilty under sect. 242 (3) ( b ) of the 
Criminal Code, R. S. C., 1927, for 
neglecting or refusing, without lawful 
exouse, to provide neoessaries for such 
ohild if it Is in destitute or necessitous 


oiroumstanoes. — R. v. MoRbynolds, 
[19361 2 W. W. R. 449.— OAN. 


PART XVII. SECT. 6, SUB-SEOT. 1. 


n i, Liability of town — State- 

ment of claim .) — Statement of olaim for 
expenses relating to ohild is sufficient 
if it sets out that the ohild was appre- 
hended under the provisions of Chil- 
dren’s Protection Act, R. 8. N. 8., 8c 
that the ohild has a settlement in the 
town. — Children’s aid Society v. 
North Sydney, [19321 2 D. L. R. 64 ; 
4 M. P. R. 401.— OAN. 


n ii. Necessity for notice .1 — 

Notice in writing to a municipality 
Is a condition precedent to the making 
of an order against such municipality 
imposing a duty under Children’s 
Protection Act (Ont..). — Re Wbdden, 
[1937] 2 D. L. Ii. 74 ; O. R. 417 ; 68 
Can. C. O. 69. — CAN. 


n Hi. .] — Only the munici- 

pality where the child was bom 8c 
where its parents had their matrimonial 
residence is liable under Children’s 
Protection Aot, R. 8. O., 1927, s. 10. 
for the maintenance of a neglected 
child.— Re Morden, [1936] 2 D. L. R. 
726 ; O. R. 334 ; 66 Can. C. O. 07.— 
OAN. 

n |v. Settlement fixed by Juvenile 

Court — No appeal. ] — There is no appeal 
from an order of a Judge of a Juvenile 
Ot. under Children's Protection Act, 
R. 8. N. S., 1923, fixing the settle- 
ment of a neglected child . — Re Her- 
rick's Settlement, [19371 2 D. L. R. 
463 ; 11 M. P. R. 381 ; 08 Oan. O. C. 
72.— CAN. 


n v. Settlement fixed by magis- 

trate — Appeal .) — There is no appeal 
from the order of a stipendiary magis- 
trate fixing the settlement of negleoted 
children under Children’s Protection 
Act (N. S .). — Re Z wicker, [19 38] 1 
D.L. R. 770; 69 Oan. C. C. 414.— CAN. 
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English and Empire Digest Supplement, 


INJUNCTION. 

Part I. — Nature of Injunction. 

5# Add. Annotation : — Retd. Blundy, Clark Sc Oo. v. London Sc North Eastern Railway (1931) 

100 L. J. K. B. 401. 


Part II. — Jurisdiction. 


14. Add . Annotations: — As to ( 1) Apld. Stevens v. 
Willing Sc Oo., [1929] W. N. 53. Refd. Price 
v. Oorpn. D’Energie De Montmagny, [1927] 
A. C. 363. As to (3) Consd. Warner Brothers 
Pictures, Incorporated v. Nelson, [1937] 1 

K. B. 209. 

20. Add. Annotation: — Apld. Rex Co. <fc Rex 
Research Oorpn. v . Muirhead Sc Comptroller- 
General of Patents (1926), 44 R. P. C. 38. 

22a. J — Beddow v. Beddow (1878), 9 Ch. D. 

89 ; 47 L. J. Oh. 688 ; 26 W. R. 670. 

Annotations : — Consd. North London R y. v. G. N. Ry. (1883), 
11 Q. B. D. 30. Reid. Thomas v. Williams (1880), 14 
Oh. D. 864 : Quartz Hill Consolidated Gold Mining: Oo. v. 
Beall (1882), 20 Oh. D. 601 ; Bonnard v. Perryman, 
[18911 2 Oh. 209 ; Jackson v. Barry Ry., [1893] 1 Oh. 238. 

36. Add. Annotations : — Apld. A.-G. v. Sharp 
(1930), 99 L. J. Oh. 441. Refd. Musical 
Performers’ Protection Assocn., Ltd. v. 
British International Pictures, Ltd. (1930), 
46 T. L, R. 486, 

36*. .] — i n an action by the A.-G. to 

restrain the breach of a statute, the ct. has 
jurisdiction to grant an injunction although 
the statute imposes a penalty, for example, 
a fine, for the breach. The grant of an 
injunction is an additional or alternative 
remedy. — A.-G. v. Sharp, [1931] 1 Oh. 121 ; 
99 L. J. Oh. 441 ; 143 L. T. 367 ; 94 J. P. 
234 ; 46 T. L. R. 664 ; 74 Sol. Jo. 604 ; 28 

L. G. R. 613, 0. A. 

Annotation: — Consd. A.-G. v. Premier Line, Ltd. (1931), 
48 T. L. R. 104. 

36b. .] — The relators in this action had 

since 1928 operated a motor coach service 
between London Sc Aylesbury, Sc later under 
road service licences obtained under Road 
Traffic Act, 1930 (c. 43), s. 72 (1), & they 
alleged that defts. had operated a similar 
service on the same route without having first 
obtained a licence. In an action to restrain 


defts. from so operating tbe service, defts. 
contended that the action for an injunction 
did not lie, the only remedy being tbe statu- 
tory penalty : — Held : tbe claim for an 
injunction was maintainable although tbe 
statute created a new offence Sc provided a 
penalty. — A.-G. v. Premier Line, Ltd., 
[1932] 1 Ch. 303 ; 101 L. J. Ch. 132 ; 146 
L. T. 297 ; 48 T. L. R. 104 ; 76 Sol. Jo. 852 ; 
30 L. G. R. 126. 

39. Add. Annotations : — As to (2) Consd. A.-G. v. 

’ Sharp (1930), 99 L. J. Ob. 441. Refd. Hughes 

v. Satchell (1925), 134 L. T. 93. Generally , 
Refd. Musical Performers’ Protection Assocn., 
Ltd. v. British International Pictures, Ltd. 
(1930), 46 T. L. R. 485. 

40. Add. Annotations : — Refd. Preston v. Raphael 
Tuck, [1926] Ch. 667 ; Musical Performers’ 
Protection Assocn., Ltd. v. British Inter- 
national Pictures, Ltd. (1930), 46 T. L. R. 485. 

42. Add. Annotation : — Apld. A.-G. v. Sharp 
(1930), 99 L. J. Ch. 441. 

45. Add. Annotations : — Consd. A.-G. v. Sharp 
(1930), 99 L. J. Ch. 441. Refd. Musical 
Performers’ Protection Assocn., Ltd. v. 
British International Pictures, Ltd. (1930), 
46 T. L. R. 485 ; Coles (J. H.) Proprietary, 
Ltd. v. Need, [1934] A. C. 82 ; Nicholls v. 
Ely Beet Sugar Factory, Ltd., [1936] Ch. 343. 

47. Add. Annotations: — Apld. A.-G. v. Sharp 
(1930), 99 L. J. Ch. 441. Refd. Salisbury Sc 
Fordingbridge District Drainage Board v. 
Southern Tanning Co. (1920), Ltd., [1927] 2 
K. B. 566 ; Musical Performers’ Protection 
Assocn., Ltd. v. British International Pictures, 
Ltd. (1930), 40 T. L. R. 486 ; A.-G. v. 
Premier Line, Ltd., [1932] 1 Ch. 303. 

49. Add. Annotation : — Distd. Nicholls v . Ely 
Beet Sugar Factory, Ltd., [1930] Ch. 343. 


PART I. SECT. 1. 

9 i. Where court cannot enforce per - 
/ormanee.] — Law v. Ottawa City 
Public School Board, [1928] 4 
D. L. R. 483^ 63 O. L. R. 1.— CAN. 

d I. .] — The law of India differs 

materially from the law of England 
relating to Injunctions. A ot. in India 
is not oonoerned with deft.’s oonduct, 
hut has to oonsider whether the In- 
vasion is such that pecuniary com- 
pensation would not afford adequate 
relief. — Poozundaung Bazaar Co., 
Ltd. v . Eli.brman's Arraoan Rice & 
Trading Go.. Ltd. (1934), I. L. R. 
12 Ran. 200.— IND. 

PART I. SECT. 2. 

11 ill. .] — In an action in a 

county ot. pltf. obtained an injunction 
restraining deft, oo., its successors & 
assigns, from damming the waters of a 
river so as to drown a ford used by 
pltf. Thereafter deft. oo. sold its mill 


& dam to another oo. The purchasing 
co. had full notice of the injunction, 
but, nevertheless, caused the ford to 
be flooded. Upon the application of 
pltf. an order was made in the county 
ot. action for the issue of a writ of 
sequestration unless the purchasing co. 
should obey the injunction order : — 
Held : the purchasing co. was bound 
by the injunction order, fit sequestra- 
tion was properly ordered for breach 
or oontempt of it. — Ruthig tv Stuart 
Bros., Ltd. (1923), 63 O. L. R. 558.— 
CAN. 


PART II. SECT. 1. 
sa. General rule .) — The discretionary 
power to grant an injunction must be 
exercised reasonably fit in harmony 
with well-established principles. — 
Pratt v. Soheveck (Saak.), [1926] 4 
D. L. R. 1169; [1926] 3 W. W. R. 
657.— CAN. 


13 ill. .1 — Kaulbaoh t>. Boylan 

(1906), 1 E.L.R. 136.— CAN. 
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PART II. SECT. 4. SUB-SECT. 1. 

36 111. .1— The A.-G. suing 

in respect of the violation of a prohi- 
bition created by a public statute is 
entitled to maintain an action for an 
injunction, unless his right to do so is 
expressly or impliedly taken away by 
statute. So long as an action brought 
by the A.-G. at the instance of a relator 
is to prevent the non-observance of 
statutory prohibitions by private 
individuals the ct. is not oonoerned 
with whether or not the relator had 

S rivate interests to serve in inducing 
ae A.-G. to sue. — A.-G. for Alberta 
v . Lees & Courtney, [1932] 3 W. W. R. 
533.— CAN. 


PART II. SECT. 4, SUB-SECT. 2. 

• i. .1 — Pltf., who was then chief 

constable of Vancouver, obtained an 
interim injunction restraining the 
police commission of that city from 
dismissing him from said office. The 



VoL XXVm.— Injunction. Oases 87—177. 


Part III. — Interlocutory Injunctions. 


67* Add the following para* : — 

After long acquiescence under such an 
order the ct. will not readily entertain an 
application for dissolving it. 

105a. S> P. Great Western Ry. Co. v. Birming- 
ham & Gloucester Ry. Co. (1844), 3 L. T- 
O. S. 317, L. C. 

113a. .] — New Nimrod Co., Ltd. v . 

Peruvian Pacific Ry., Ltd., International 


Construction & Finance Syndicate, Ltd. 
& Crankshaw (1907), 51 Sol. Jo. 737. 

137. Add. Annotation : — Refd. London Corpn. v. 
Lyons, Son & Co. (Fruit Brokers), Ltd., 
[ 1936 ] Ch. 78. 

173. Add. Annotation : — Refd. Page v. Scottish 
Insce. Corpn. (1929), 98 L. J. K. B. 308. 

177. Add. Annotation : — Folld. Wall v. Exchange 
Investment Corpn.. [1926] Ch. 143. 


judge refused to ooutinue the injunction 
until trial, & pltf. brought an inter- 
locutory appeal from said refusal ; an 
interim injunction was granted until 
the hearing of the appeal, but pltf. had 
been dismissed Sc a successor appointed 
before the order was served. Pltf. 
nevertheless, contended that said dis- 
missal & appointment made since 
service of the notice of appeal were 
null Sc void Sc, consequently, though 
pltf. had been dc facto ousted from his 
office yet he was de jure the lawful 
occupant thereof Sc should be so 
declared by the ot. Sc reinstated 
therein up to the trial of the action 
when the rights of the parties could be 
determined after all the evidence on 
both sides had been fully heard & con- 
sidered, which it was impossible to do 
at that early state of the proceedings 
when not even the pleadings defining 
the issues had been filed. Since the 
argument on the appeal a bill had 
passed its third reading in the legisla- 
ture whioh purports to abolish from 
the time it receives the assent of the 
Lieutenant-Governor the present board 
of police oomrs., composed of defts., & 
to create a new tribunal : — Held : since 
the intervention of the legislature as 
aforesaid it could not be seriously 
suggested that the new tribunal, 
specially created by statute for the 
express purpose ( inter alia) of remedy- 
ing the existing situation in Vancouver, 
should not be resorted to without delay 
for a reconsideration of the whole pro- 
ceedings involved herein, particularly 
when the majority of its members will 
be judicial officers ; such being the 
new situation that had arisen on the 
appeal it was clear that the case had 
now at least beoorne one (however it 
might have been regarded before) 
wherein it would not be “ Just or 
convenient,’* as the Judicature Act 
says, from any point of view, to grant 
the interim injunction as prayed. — 
Edgett v. Taylor, [1933] 2 w. W. R. 
465; [1934] 1 D. L. R. 113 ; 47 B. C. R. 
191.— CAN. 


PART III. SECT. 1, SUB-SECT. 1. 

56 v. Alternative method of 

operation possible.] — Defts. In the 
carrying out of certain building opera- 
tions made use of mechanical drills, 
whioh caused a noise, continuously 
during ordinary business hours, of so 
deafening a nature as to make it 

£ radically impossible for business to 
e carried on in a building owned by 
pltf. co. Despite the protests of the 
co., no effort nod been made by defts. 
to conduct their operations during 
hours when business would not be 
affected, br during ordinary business 
hours in some less noisy method. Such 


an alternative method could be used, 
though only at an increase in the cost 
& duration of the operations : — Held : 
defts. were bound to take, Sc had not 
taken, all reasonable precautions to 
minimise the nuisance created by them. 
Sc the injunction should be continued 
until the hearing of the suit to restrain 
the use of the drills during certain 
specified hours. — D aily Telegraph 
Co., Ltd. v. Stuart (1928), 28 S. R. 
N. S. W. 291 ; 45 N. S. W. W. N. 48.— 
AUS. 

59 ii. . ] — Cumberland Coal 

& Ry. Co. v. McDougall (1911), 9 
E. L. R. 204.— CAN. 

PART III. SECT. 1. SUB-SECT. 2.— B. 

k i. .] — Pratt v. Scheveck 

(Sask.), [1926] 4 D. L. R. 1169 ; [1926] 
3 W. W. R. 657.— CAN. 

PART III. SECT. 1. StJB-SECT. 2.— C. 

77 xxiv. ,] — The Apatco, 

Ltd., ht*Y ‘3 a debenture to M. to secure 
a certain sum, constituting a floating 
charge over all the assets of the oo. 
present or future, & prohibiting tbe 
creation of any mtge. or charge in 
priority to it. Afterwards the co. 
gave a debenture to W. to secure 
portion of the purchase-moneyof certain 
goods sold to it by W., & constituting 
a floating charge over the assets so 
sold. Subsequently, W. recovered a 

K ent against the co. for portion 
money secured by his debenture, 
& issued execution, under which the 
sheriff seized goods of the co. M. 
claimed tho goods & the sheriff Inter- 
pleaded. M. then instituted a suit 
to restrain the sale of the goods by the 
sheriff : — Held : an Injunction should 
bo granted to restrain the sale for seven 
days, with leave to either party to apply 
for the appointment of a receiver or 
receivers of the goods, to which they 
were respectively entitled till tho 
hearing of the case. — Mathikson v. 
WAHLKN (1928), 28 S. R. N. S. \V. 189 ; 
45 N. S. W. W. N. 47.— AUS. 

PART III. SECT. 1, SUB-SECT. 2— D. 

d !. Illegal borrowing by muni- 

cipality.) — Smith v. Vancouver City, 
[1935] 3 W. W. R. 116.— CAN. 

f i. Injury to fishery.] — Moore, 

etc. v. A.-G., [1927] I. R. 569.— IR. 

PART III. SECT. 1, SUB-SECT. 2.— E. 

117 xvi. .] — Moore, etc. v. 

A.-G., [1927] I. R. 569.— IR. 

117 xvil. .J — Deforest Phono- 

film of Canada, Ltd. v. Famous 
Players Canadian Corp,, [1929] 1 
D. L. R. 301 ; 31 Que. P. It. 278.— 
CAN. 


117 xvlil. .] — MoCallum, Smith 

Co., Ltd. v. Betoherman, [1932J 4 
D. L. R. 397.— CAN. 

PART III. SECT. 1, SUB-SECT. 3.— 
B. (a). 

»b. Injunction involving continuation 
of illegal course of conduct .) — Water 
Clauses Consolidation Aot, 1897, & 
subsequent legislation in lieu thereof, 
requires that grants of use of water 
thereunder shall he circumscribed in 
the manner In whioh the lloenoes held 
by deft. co. are circumscribed ; said 
licences provide that the territory 
within which the power to be generated 
by the use of the water thereby granted 
may be Bold, bartered or exchanged is 
an area within 50 miles of Rossland. 
Therefore the continuance of an interim 
injunction restraining deft. co. from 
cutting off said power, which it had 
been supplying to a oo. beyond such 
area, was refused, since it would require 
it to continue an illegal course of 
conduct.— Granbv Consolidated Min- 
ing, Smelting & Power Co. v. West 
Kootenay Power 8c Light Co., [1928] 
4 D. L. R. 724 . [1928] 3 W. W. R. 
301: affd., [19291 2 D. L. It. 651; 2 
W. W. It. 470 — CAN. 


PART III. SECT. 2. 


194 f. Whether granted after decision — 
To preserve jrroperty pending appeal . ) — 
Injunction to preserve rights pending 
an appeal, granted.— Prevedokoh v. 
Prevedoros (B.J3.), [1927 3 3 W. W. R. 
765.— CAN. 


19411. .] — Any judge of 

tho Appellate Div. has the power to 
grant an injunction to preserve pro- 
perty pending an appeal to that Div. so 
that the appeal will not be nugatoiw 
If successful. — Spooner Oils, Ltd., & 
Spooner v. Turner Valley Gas 
Conservation Board Sc A.-G. for 
Alberta (No. 2), ri932] 2 W. W. R. 
641 ; 4 D. L. It. 681.— CAN. 


194111. .1 — Defts. applied 

for an Injunction to stay Implement- 
ing of Judgment, pending an appeal 
therefrom to the Supreme Ct. of 
Canada. The judgment, which was 
drawn up Sc entered before this appli- 
cation, ordered that the lands in 
question in this action be vested in 
pltfs. There was no reservation of 
any kind in tho judgment : — Held .* 
under the circumstances the ot. had no 
jurisdiction to grant the Injunction. — 
Andler v. Duke (No. 2), [1932] 1 
W. W. R. 672 ; 3 D. L. R. 210 ; 45 
B. C. R. 256.— CAN. 


194 iv. Tktarenko t?. 

Tetarenko, [1933] 2 W. W. R. 512. — 


CAN. 
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Cams 199 — 890. English and Empire Digest Supplement. 


Part IV. — Perpetual Injunctions 


199. Add . Annotation : — Retd. Gottliffe v. Edelston, 
[1980] 2 K. B. 878. 

205. Add. Annotation: — Consd. Wiltshire Bacon 
Co. v. Associated Cinema Properties, Ltd., 
[1988] Ch. 208. 

205a. .] — In a suit to restrain an alleged 

infringement of pltf.’g copyright in a design 
registered under 6 & 0 Viet. c. 100, deft. 


270. Add. Annotation : — As to (1) Consd. Howard, 
Flanders v . Maldon Oorpn. (1920), 135 L. T. 0. 
270. Add. Annotation : — Retd. Fishenden v. Higgs 


does not lose his right to require pltf. tc 
establish his title in an action at law, althougl 
he delays doing so until the hearing of the 
cause, « has previously moved to dissolve 
upon a ground which cannot be maintained 
— Norton v . Nicholis (1858), 4 K. & J 
475 ; 31 L. T. O. S. 282 ; 0 W. R. 704 ; 7C 
E. R. 198. 


& Hill, Ltd. (1935), 153 L. T. 128. 

298. Add. Annotation : — Refd. Grant v. Derwent 
[1929] 1 Oh. 390. 


Part V. — Mandatory Injunctions. 


815. Add. Annotation : — Consd. 

(1930), 99 L. J. K. B. 537. 

825. Add. Annotation : — Refd. Famworth v. Man- I 
Chester City Oorpn., [1929] 1 K. B. 583. I 

827a. .] — Deft, association had adopted a code 

of ethics which restricted the manner of 
advertising of its members. Pltf. was a 
member, but an advertismenfc, of which deft, 
association complained, was issued by a co. 
carrying on business at various branches, at 
one of which pltf. was manager. Deft, 
association wrote to pltf. calling his attention 
to the code of ethics & asked for an under- 
taking that he would not advertise prices or 
any special method of testing (these being the 
suggested breaches of the code). They then 
gave pltf. notice that a meeting would be 
held at which the council of the association 
would consider the removal of pltf.’s name 
from the list of members, & asked whether 
he wished to attend & be heard. Before the 
date fixed for the meeting, pltf. issued the 
writ in this action, claiming a declaration 
that it was ultra vires of deft, association to 
attempt to enforce on pltf. the code of ethics, 

& for a declaration that the association were 
not entitled to remove pltf.’s name from the 


! register : — Held : pltf.’s action was pre- 

mature, having been commenced before the 
holding of the meeting of the association at 
which his conduct would be considered, 4c 
it could not be said that the associatior 
were threatening or intending to do anything 
which they were not entitled to do & which 
would justify the commencement of a quia 
timet action. — Draper v. British Optical 
Assocn., [1988] 1A11E. R. 115 ; 64 T. L. R. 
245 ; 82 Sol. Jo. 37. 

882. Add. Annotation : — Refd. Graigola Merthyr 
Oo. v . Swansea Corpn., [1928] Oh. 285. 

886. Add. Annotation : — Refd. Graigola Merthyr 
Oo. v . Swansea Oorpn., [1928] Ch. 236. 

889. Add. Annotation: — Refd. Graigola Merthyr 
Oo. v. Swansea Oorpn., [1928] Ch. 235. 

862. Add. Annotation: — As to (1) Refd. Graigola 
Merthyr Co. v. Swansea Oorpn., [1929] A. 0. 
344. 

365. Add. Annotations : — Folld. Clark, Ltd. v. 

Clark’s Shoe Service (1935), 62 R. P. C. 254. 
Consd. Oliver v . Dickin, [1936] 2 All E. R. 
1004. 

809. Add. Annotation : — Consd. Peech v. Beet 
(1930), 99 L. J. K. B. 537. 


Part VI. — Injunction quia timet 

Peech v. Best 


PART IV. SS0T. 1, SUB-SEOT. 2. 

201 X. .] — OOOECBUBN V. Ea&BB 

(1870). 24 Or. 409.— CAN. 

PART IV. SECT. 1, SUB-SECT 4. 

217 vt. .1— The ct. will not 

grant an Injunction to restrain the 
breach of a contract for the sale A 
delivery of future chattels, expressed 
In an affirmative form, even though 
the oontract so expressed Involves a 
negative in substance, in a case where 
damages would J)© a complete remedy, 
where the oontract is of auoh a nature 
that it cannot be specifically enforced, 
& where payment for the goods in 
question has not been made.— Wood 
v. Corrigan (1828), 28 S. R. N. & W. 
492 ; 45 N. 8. W. W. N. 134.— AUS. 


PART V. SECT. 2. 

24011. To entitle 

f )ltr, to a mandatory lnjunotlon on an 
nterlocutory application he must make 
out a strong primd Jade oase to the 
right which he asserts 4c for active 


interference by the ct. 
olea 


If hia right Is 

reasonably clear, A particularly if 
there exists an urgent A paramount 
neoessity for the injunction In order 
to prevent serious damage to pltf., the 
Injunction will issue before trial. — 
Pratt v. Soheveck (Sask.), [1828J 4 
D. L. R. 1109 ; [192013 W. W. R. 057. 
—CAN. 


PART V. SECT. 8. 

sd. Injunction to remove building .} — 
Gilpinville, Ltd. v. Dumarbsq (N. 3.), 
[1927] 1 D. L R. 730.— CAN, 
sf. Postponement of cotnpUanoe .] — 
Vancouver Waterfront, Ltd. v. 
Vancouver Harbour Oomrjs., [1930] 
1 W. W. R. 210 ; ID. L. R. 401.— CAN. 

PART V. SECT. 4 . 

207 IL .] — Mandatory injunction 

refused, where the injury complained 
of was oapable of being compensated 
by a small money payment, A it would 
be oppressive to grant a mandatory 
lnjunotlon. — Carpet Import Oo., Ltd. 


v. Beats & Oo., Ltd., [1927] N. Z. L. R. 
87.— N.Z. 

207 III. .] — A person cannot ask 

the ct. to sanction his wrongful act 4c 
allow him to pay monetary compensa- 
tion only. He may be compelled to 
undo his wrongful act. But ots. in 
India have a wide discretion in granting 
mandatory injunctions, & a% a role 
such injunction will not be granted if 
the injury to pltf.'s legal rights is small, 
monetary compensation can be esti- 
mated, A is small, the granting of 
injunction Is oppressive on deft. A 
specially if there is delay on pltf.*s part 
in protesting against the injury or in 
filing the suit. — Dawson v. Rouhak 
Zamanx Begum (Princess) (1928), 
I. L. R. 6 Ran. 450.— IND. 

PART VL SECT. 1, SUB-SECT. 2, 

822 vliL .}— New Zealand 

Towel Supply A Laundry, Ltd. *. 
New Zealand Tri-Cleaning Oo., 
Ltd. (No. 2) (1935), 11 N. Z. L. J. 
228.— If. Z> 




VoL XXV11L — Injunction. Oases 871—678. 


Part VII. — Damages in lieu of or in addition to Injunction. 


871, Add. Annotation : — As to (1) Apld. Coplbvitch 
v. Williams (1929), 73 SoL Jo. 484. 

876. Add . Annotation : — Generally , Reid. Holly- 
wood Silver Fox Farm, Ltd. v. Emmett, 
[1936] 1 All E. R. 825. 

888. Add. Annotation : — Reid. Bhagchand Dag- 
dusa Ghijrathi v. Secretary of State for India 
in Council (1927), 43 T. L. R. 617. 

401. Add. Annotation: — Consd. Rely-A-Bell 
Burglar & Fire Alarm Co. v. Eisler, [1926] Ch. 
609. 


408. Add. Annotations: — As to ( 1) Apld. Price v. 
Hilditch, [1930] 1 Ch. 500. Consd. Wiltshire 
Bacon Co. v . Associated Cinema Properties, 
Ltd., [1938] Ch. 268. Held. Horton’s Estate 
v. Beattie (1926), 42 T. L. R. 701 ; Fishenden 
v. Higgs & Hill, Ltd. (1936), 153 L. T. 128. 
Generally , Refd. Famworth v. Manchester 
City Corpn., [1929] 1 K. B. 533. 

409. Add. Annotation : — Refd. Fishenden v. Higgs 
& Hill, Ltd. (1936), 153 L. T. 128. 


Part VIII.— Effect of 

464 . Add. Annotation : — Reid. Lynde v. Nash, 
[1928] 2 K. B. 93. 

469 . Add. Annotation : — Retd. A.-G. v. London & 
Home Counties Joint Electricity Authority, 
[1929] 1 Oh. 618. 

507. Add. Annotation : — Reid. Aldridge v. Wright, 
[1929] 2 K. B. 117. 

611a. Encouragement by plaintiff.] — Coplo- 

vttoh v. Williams (1929), 73 Sol. Jo. 484. 
528. Add. Annotations : — Consd. Ariff v. Rai 
Jadunath Majumdar Bahadur (1931), 47 
T. L. R. 238. Reid. Canadian Pacific Ry. 
Co. v. R., [1931] A. 0. 414. 

547. Add. Annotation : — Reid. Lawrence v. South 
County Freeholds, Ltd., [1939] Ch. 656. 

550. Add. Annotations : — Refd. Lawrence v. South 
County Freeholds, Ltd., [1939] Ch. 656 ; 
Zetland (Marquess) & Zetland Estates Co. v. 
Driver, [1939] Ch. 1. 

651. Add. Annotations : — Reid. Grant v. Derwent> 
[1928] Ch. 902 ; Chatsworth Estates Co. v . 
Fewefi, [1931] 1 Ch. 224 ; Lawrence v. South 
County Freeholds, Ltd., [1939] Ch. 656. 

568. Add. Annotations : — Consd. M&rbd v. George 
Edwardes (Daly’s Theatre) (1927), 90 L. J. 


Conduct of Parties. 

K. B. 980. Apprvd. Herbert Clayton & Jack 
Waller, Ltd. i>. Oliver, [1930] A. C. 209. 

568a. .] — Where, under an agreement con- 

taining mutual grants, pltfs. had been put in 
possession of what was granted to them, & 
enjoyed it for several years, while defts. 
took no steps to require the performance of 
the stipulation for their benefit, but allowed 
the time to expire within which it should have 
been performed, the ct. granted an injunction 
to restrain the defts. from disturbing pltf.’s 
enjoyment. — Great Northern Ry. Co. v. 
Lancashire & Yorkshire By, Co. (1853), 
1 Sm. & G. 81 ; 05 E. R. 36. 

572. Add. Annotations : — Consd. Marb4 v. George 
Edwardes (Daly’s Theatre) (1927), 90 L. J. 
K. B. 980 ; Warner Brothers Pictures, In- 
corporated v . Nelson, [1937] 1 K. B. 209. 

574, Add. Annotation : — Consd. Huntoon Co. v. 
Kolynos (Incorporated), [1930] 1 Ch. 528. 

675. Add. Annotation : — Refd. United Indigo 
Chemical Co. v. Robinson (1931), 49 R. P. 0. 
178. 

579. Add. Annotation : — Consd. Hyman v. Hyman, 
[1929] A. 0. 001. 


PART VII. SECT. 1, SUB-SECT. 1. 

■e. Damages db account of profits — 
Although defendant liable to penalty — 
Penalty not recoverable by party ag- 
grieved .) — The light to grant damages 
in addition to an Injunction, is not 
limited by a statute whloh imposes a 
penalty not recoverable at the action 
of the person aggrieved. Where the 
ct. found that pltfs. were entitled to 
damages beoause deft. oo. operated 
motor vehicles over routes to which 
pltfs. had been given a certificate 
under Motor Carrier Act. it ordered 
that an account he taken of the 
amount of money reoeived by the oo. 
while so operating, for compensation, 
& that this amount be paid as damages. 
— Lounsbuby v. Sutherland Motor 
Bus Oo. (1928), 54 N. B. R. 7.— CAN. 


PART VII. SECT. 1, SUB-SECT. 2.— 
B. (a). 

411 1. Quantum of damage sustained 
— Injury small .] — The rule laid down 
in Shetfer v. London Lighting Co. that 
damages in lieu of an injunction may 
be granted if the injury to pltf.’s legal 
right la email, & capable of being 
estimated in money, Sc can he ade- 
quately compensated by a small money 
payment. Sc the ease la one in whloh ft 
would be oppressive to deft, to grant 


an injunction, was applied herein, 
where pltf. sought a mandatory in- 
junction because of the encroachment 
of deft.’s building on a few inches of 

a 's lot. — C lark v. McKenzie, 
OJ 1 W. W. R. 67 : 1 D. L. R. 226 ; 
42 B. C. R. 71. — CAN. 

PART VII. SECT. 8. 

■k. Order for inquiry.] — Pltfs.* board 
& agency, after obtaining ex parte an 
interim injunction restraining deft, 
from marketing, inter alia , potatoes, 
wholly discontinued, the action ; for 
the reason that they had been advised 
that they had no status to bring it. 
Deft, applied for an inquiry as to the 
amount of damages sustained by it as 
a result of the Interim injunction. 
Deft, alleged that as a result thereof 
it had suffered damage in respect of 
eight cars of potatoes through loss of 
profit, costs of unloading, storage 8c 
reloading, & loss of market ; & that it 
had also suffered because of the lose of 
business connections : — Held : the ot. 
should, in the exercise of its judicial 
discretion, order the inquiry. The 
contention that the ct., before directing 
the inquiry, must decide whether deft, 
was acting illegally in earning on its 
business, was not sustained. — -British 
Columbia Interior Vegetable 
Marketing Board Kamloops Pro- 
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duck Co., [1938] 1 W. W. R. 773.— 
CAN. 


PART VIIL, SECT. 6. 
sa. Whether plaintiff disentitled to 
relief .] — It is not every failure by the 
covanantee to observe stipulations 
entered into as part of transactions in 
which the covenant was given that dis- 
entitles the covenantee to an injunction. 
If by reason of the covenantee’s own 
failure to perform interdependent 
covenants made by him, the covenant 
has ceased to bind the covenantor at 
law, there is no obligation to enforce 
by injunction. But there may be 
cases, both in covenant 8c in simple 
contract, where, although the obliga- 
tion for the enforcement of which an 
injunction is sought continues to sub- 
sist at law, either because there bat 
been an election to affirm, or because a 
right to treat the obligation as dis- 
charged did not arise, yet in equity an 
injunction would be refused because it 
would be inequitable to require the 
obligation to be carried out specifically 
by a person who has through the default 
of the other contracting party failed 
to obtain a material part of the con- 
sideration which induced him to enter 
Into the obligation. — Pearson v. 
Arcadia Stores, Quyra, Ltd. (No. 1) 
(1936), 53 0. L. R. 671 i 9 A. L. J. 
120.— AOS. 
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Part IX. — Against whom Injunction may be Granted. 

585a. Public official.] — Bex Co. & Rex Research I 608. Add . Annotation : — Retd. The Jupiter (1927), 
Corpn. v . Muirhead & Comptroller- 137 L. T. 83$. 

General of Patents, No. 842a, post . I 

Part X. — Matters in respect of which Injunction may be 

Granted. 


618* Add. Annotation: — As to (1) Reid. Peech v. 
Best (1930), 99 L. J. K. B. 537. 

629. Add. Annotation : — Reid. Express Dairy Co. 
v . Jackson (1929), 99 L. J. K. B. 181. 

688a. Enforcement ol contract contrary to terms 
thereot.] — Injunction refused. — Savage 
South Africa, Ltd. v. London Exhibitions, 
Ltd. (1899), 43 Sol. Jo. 761. 

638b. Contract between boxer & promoter — Clause 
ot regulations relating to public boxing before 
contest — Whether Incorporated.] — Hulls v. 
Farr (1937), 81 Sol. Jo. 669. 

649. Add. Annotation : — Consd. Re Wait, [1927] 1 
Ch. 606. 

663a. .] — By a contract in the usual form in 

the industry, a prominent film actress under- 
took during the term of the e nployment not 
to render any services for or in any other 
photographic stage or motion picture pro- 
duction or business of any other person or 
engage in any other occupation without the 
written consent of the producer : — Held : 
(1) where the enforcement of such negative 
covenants did not amount to a decree of the 
specific performance of the positive covenants, 
or to obliging the employee to remain idle 
or perform the positive covenants, they can 
be enforced by injunction ; (2) the granting 
of such an injunction was discretionary & 
should be limited to what is reasonable in all 
the circumstances of the case ; (3) in the 
circumstances of this case an injunction to 
enforce the negative stipulations should be 
granted limited in area to the jurisdiction 
of the ct. & in time to the duration of the 
contract or 3 years whichever period should 
be the shorter. — Warner Brothers Pic- 
tures Inc. v. Nelson, [1937] 1 K. B. 209 ; 
[1936] 3 All E. R. 160 ; 106 L. J. K. B. 97 ; 


156 L. T. 638 ; 53 T. L. R. 14 ; 80 Sol. Jo. 

866 . 

687. Add. Annotation : — Reid. Lawrence v. South 
County Freeholds, Ltd., [1939] Ch. 656. 

675. Add. Annotations : — Consd. Chatsworth 

Estates Co. v. Fewell, [1931] 1 Ch. 224. Retd. 
Torbay Hotel v. Jenkins, [1927] 2 Ch. 226 ; 
Lawrence v. South County Freeholds, Ltd., 
[1939] Ch. 656. 

677». .] — Where a breach ol a restrictive 

covenant causes substantial damage the ct. 
has no discretion to award damages in lieu 
of a mandatory injunction. This rule applies 
whether the covenant is broken by the 
original covenantor, or by an assignee with 
notice. — Achilli v. Tqvell, [1927] 2 Ch/ 
243 ; 96 L. J. Oh. 493 ; 137 L. T. <605 ; 71 
Sol. Jo. 745. 

706. Add. Annotations : — Consd. Warner Brothers 
Pictures, Incorporated v. Nelson, [1937] 1 
K. B. 209. Refd. Lord Strathcona S.S. Co. 
v. Dominion Coal Co., [1926] A. C. 108 ; 
Rely-A-Bell Burglar & Fire Alarm Co. v. 
Eisler, [1926] Ch. 609 ; Re Wait, [1927] 1 
Ch. 606.. 

713. Add. Annotation: — Refd. Lord Strathcona 
S.S. Co. v. Dominion Coal Co., [1926] A. C. 
108. 

714. Add. Annotation : — Refd. Warner Brothers 
Pictures, Incorporated v. Nelson, [1937] 1 
K. B. 209. 

715. Add. Annotation : — Refd. Warner Brothers 
Pictures, Incorporated v. Nelson, [1937] 1 
K. B. 209. 

716. Add. Annotations : — Folld. Rely-A-Bell Burg- 
lar & Fire Alarm Co. v. Eisler, [1926] Ch. 609. 
Refd. Warner Brothers Pictures, Incorporated 
v. Nelson, [1937] 1 K. B. 209. 


PART IX. SECT. 1. 

»d. Harbour Commissioners — Blast- 
ing operations.] — Silliphant v. St. 
John Harbour Combs. (1931), 3 

M. P. R. 145.— CAN. 


PART IX. SECT. 3. 

•f. General rule .1 — An injunction, 
which is in the nature of an execution, 
will only be granted in personam, & 
will not be granted against any person 
not a party to the action. — Moore v. 
A.-G., [19301 I. R. 471.— IR. 


PART X. SECT. 2, SUB-SECT. 2. 

621 v. .1 — - Christie t>. Fraser 

(1904), 10 B. O. R. 291.— CAN. 


PART X. SECT. 2, SUB-SECT. 3.— A, 

ak. Enforcement of agreement to deliver 
produce to company .] — By the arte, of 
aaeoon. of a oo., whose business was 
to market the fruit grown by its 
members, it was provided that each 
member should deliver to the oo. 


ninety -five per cent, of his fruit 
immediately after each variety 
thereof should be ready, suitable & 
fit for harvesting or picking but not 
later than a certain date in each year : 
— Held : the obligation imposed on 
each member of the co. was not one In 
respect of which the ot. should at the 
instance of the co. grant an injunction. 
— Pakenham Upper Fruit Co., Ltd. 
v. Crosby, [1925] V. L. R. 27 ; 35 
C. L. R. 386 ; 31 Argus L. R. 
13.— AUS. 

PART X. SECT. 2, SUB-SECT. 3.— 
C. (b). 

655 iv. Contract of agency.] — 

The oontraot in question which was 
between a fruit grower & certain 
assoc ns. for the marketing of the 
grower’s crops was held by the ct. to be 
nothing more than a oontraot of agenoy 
not to be specifically enforced by way 
of injunction or receivership. — 
Kelowna Growers* Exchange & 
Okanagan United. Growers v. Dm 
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Caqueray (1922), 70 D. L. R. 865 ; 
[1922] 3 W. W. R. 1115.— CAN. 

655 v. .] — Ross v . Canadian 

National Rys., [1928] 2 D. L. R. 880 ; 
rifi28) 1W.W.R. 940 ; 37 Man. L. R. 
279.— CAN. 

655 vi. .] — Pltfs., locomotive 

engineers in the employ of the Canadian 
National Railways, applied <or an 
Injunction restraining defts. from mov- 
ing certain locomotive engineers from 
certain districts of the railway to 
another district. The injunction was 
refused, as being with respect to a 
oontraot for personal servioes. — Field 
v. Canadian National Railway Co., 
[1934^8 D. L. R. 383 ; 7H.P.R. 232. 


PART X. SECT. 2, SUB-SECT. 6.— A. 

666 x. .]— Injunction is the 

proper remedy to prevent the con- 
struction of a building in breach of a 
restrictive oovenant, without proof of 
damage. — M unnion v. Winch, [1937] 
2 D. L. R. 469.— CAN. 
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717. Add. Annotation: — Retd. Creditor* Gas Co. v. 
Crediton U. C., [1028] Oh. 447. 

718. Add. Annotation : — Retd. British Homo" 
phone. Ltd. v. Kunz & Crystallate Gramo- 

E hone Record Manufacturing Co. (1035), 152 
.. T. 589. 

720. Add . Annotations : — Apprvd. Lord Strathcona 
S.S. Co. v . Dominion Coal Co., [1926] A. C. 
108. Retd. Clore v. Theatrical Properties, 
Ltd. & Westby & Co., [1938] 3 All E. R. 483. 
724. Add. Citations 96 L. J. P. C. 71 ; 134 
L. T. 227 ; 31 Com. Cas. 80 ; 10 Asp. 

M. L. C. 685. 

Add. Annotations : — Dlstd. Ontario J ockey Club 
v. McBride, [1927] A. C. 916. Refd. Clore v . 
Theatrical Properties, Ltd. & Westby & Co., 
[1936] 3 All E. R. 483; Warner Brothers 
Pictures, Incorporated v. Nelson, [1937] 1 
K. B. 209. 

730a. — — .] — Williams v. Williams (1817), 3 
Mer. 157 ; 38 E. R. 81, L. C. 

Annotation : — Consd. Morison v. Moat (1651), 9 Hare, 241. 
735. Add. Annotation : — Refd. Behnke v. Bede 
Shipping Co., [1927] 1 K. B. 649. 

738a. To restrain construction of road at 

lower level than provided for.] — In the 
month of Feb. 1847, P. entered into a con- 
tract with a ry. co. to sell certain land to the 
co., & the agreement contained certain 
stipulations as to the construction, by the 
co., of two bridges ; & also the following 

words, & “ a road upon the level as at present 
where the said P. now passes to & from his 
brick-kilns.” In May, 1847, P. conveyed 
the land to the co., but in the convayance no 
mention was made of the bridges or road. P. 
died, leaving pltf. his heir-at-law, who 
entered into possession of the land. The co. 
having lately commenced their works on the 
lands in question, & making the road several 
feet lower than the original level, pltf. applied 
for an injunction to restrain the co. from 
proceeding to construct the road at a lower 
level than the road referred to in the agree- 
ment, & from stopping up the present road, 
except for the purpose of carrying a new road 
across the land at what was the level at the 
date of the agreement : — H eld : although the 
conveyance was silent as to the bridges & 
road, pltf. was entitled to his injunction ; & 
that, it being a case of specific performance 
of an agreement, the ct. would not compel 
pltf. to try his rights in an action. — Foster 
v. Birmingham, Wolverhampton & Dudley 
Ry. Co. & Birmingham & Oxford Junction 
Ry. Co. (1854), 2 W.R. 378. 


744. Add. Annotation : — Generally , Refd. Roberts 
Numbering Machine Co. v. Davis (1935), 
53 R. P. C. 79. 

750. Add. Annotations : — Consd. A.-G. v. County of 
London Electric Supply Co., [1926] Oh. 642. 
Refd. A.-G. v. Gravesend Corpn. (1935), 62 
T. L. R. 205. 

755. Add. Annotation : — Consd. Salisbury & Ford- 
ingbridge District Drainage Board v . Southern 
Tanning Co. (1920), Ltd., 1927] 2 K. B. 660. 

780. Add. Annotation : — Refd. Beauchamp v. 
Fromo Rural District Council, [1937] 4 All 
E. R. 348. 

785. Add. Annotations: — Apld. A.-G. v. Sharp 
(1930), 99 L. J. Ch. 441. Refd. R. v. Grain, 
Exp. Wandsworth Grdns., [1927] 2 K. B. 205. 

800. Add. Annotation : — Refd. Notley v. Birming- 
ham (Bishop) (1930), 99 L. J. Oh. 305. 

807. Add. Annotation : — Apld. Wing v. Bum 
(1928), 44 T. L. R. 258. 

807a. Estate Agents' Institute.] — 

Messrs. Harrods, Limited, the owner of the 
well-known London store, carried on as an 
adjunct thereto a business of estate agents & 
valuers. By an arrangement with pltf., 
circulars were sent in the name of Harrods 
to owners of property, iuviting them to employ 
Harrods in connection with a quinquennial val- 
uation, & any business rosull ing was to be the 
business of Harrods. The circular contained 
these words : “ Messrs. Harrods have re- 

tained the services of a famous Rating 
Expert, Mr. Michael Faraday.” A nominal 
fee was to be charged & a percentage of any 
reduction obtained was asked for. The re- 
muneration received was divided between 
Harrods & pltf. in agreed proportions. Pltf. 
working in his own office, dealt with practically 
all business resulting from the circulars : — Held : 
the conduct of pltf. was a breach of the rule 
of defts. that “ no member shall establish or 
join, either as principal or assistant, any 
commercial firm or undertaking for the 
purpose of carrying on or assisting to carry 
on professional business as an adjunct 
to or in connection with the commercial 
business of such firm.” — Faraday v. Auc- 
tioneers’ & Estate Agents Institute of 
United Kingdom, [1936] 1 All E. R. 490 ; 
154 L. T. 527 ; 52 T. L. R. 342 ; 80 Sol. Jo. 
246, 0. A. 

808a. Cancellation of affiliation.] — Injunction 

refused. — Wing v. Burn (1928), 44 T. L. R. 
258. 


PART X. SECT. 4, SUB-SECT. 1 — 
A. (a). 

si. To restrain Ulcgcd ad — Un- 
authorised acta of servant .) — The ct. 
will not grant an interdict restraining 
the oo. from doing certain illegal act* 
on the mere ground that a servant of 
the co. has committed such acts when 
the oo. not only has not authorised 
such acts, but has expressly pro- 
hibited its servants from doing the 
acts complained of. — Gold&mjd v. 
South African Amalgamated Jewish 
Press, Ltd., [1929J A. D. 441.— B, AF. 


ap. To restrain unauthorised omnibus 
service competing with plaintiff .) — New 
Brunswick Power Co. v. Maritime 
Transit, Ltd. (1936), 11 M. P. R. 
174; 6 P. L. J. (Can.) 196; affd. t 
f 1937 J 4 D. L. R. 376 ; 12 M. P. R. 
162.— CAH. 


PART X. SECT. 4. SUB-SECT. 1.— 
A. &). 

n. Add « (1914), 20 B. C. R* 216.” 

sm. To restrain prosecution of 
appeal .) — On the application of pltf., 
a member of deft, corpn. : — Held : an 
interim injunction should be granted 
restraining the oorpn. from expending 
any of its moneys on expenses of a 
proposed appeal from the Judgment of 
the Ct. of Appeal in Re Grain Marketing 
Ad. 1931, (19311 2 W. W. It. 146; 25 
Sask. L. R. 273, or in support of said 
Act, & restraining it from engaging in, 
or expending its money on, propaganda 
for the purpose of affecting public 
opinion In favour of said legislation & 
restraining it from supporting as a 
body said legislation or similar legisla- 
tion. — Soott v. Saskatchewan Co- 
operative Wheat Producers, Ltd., 
[19331 1 W. W. R. 726.— CAN. 
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PART X. SECT. 4, SUB-SECT. 1. C. 

*k. To restrain closing of street .) — 
A motion for an injunction to restrain 
deft, municipality “ from taking 
into consideration & passing ” a bye- 
law closing certain streets. No street 
on which pltf.'s property abutted 
would be closed by the proposed bye- 
law ; therefore it was not a case of 
depriving him of his means of ingress or 
egress, but the result of the passing of 
the bye-law would be that he would 
lose one of his means of proceeding 
northerly in a direct line on leaving 
the east end of his property. By his 
prayer for relief in the statement of 
claim on which the motion was based 
he sought both an injunction & 
damages : — Held : pltf. had not estab- 
lished a right to an injunction.— 
Gins well v. Charles wood Rural 
Municipality (No. 3), (19371 3 

... u 277.— CAN. 


W. W. R. 176 ; U). L, 


277.- 
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811* Add. Annotation; — As to (3) Retd. Musical 
Performers* Protection Assocn., Ltd. v. 
British International Pictures, Ltd. (1980), 
40 T. L, R. 485. 

818* Adds Annotation : — Refd. Musical Performers’ 
Protection Assocn., Ltd. v. British Inter- 
national Pictures, Ltd. (1930), 46 T. L. R. 485. 

825. Add. Annotation : — Refd. Reid ft Sigrist, 
Ltd. v . Moss ft Mechanism, Ltd. (1932), 49 
R. P. 0. 401. 

829. Add. Annotations: — Consd. Wessex Dairies, 
Ltd. v. Smith, [1935] 2 K. B. 80. Refd. Puts- 
man v. Taylor, [1927] 1 K. B. 037. 

829a. .1 — The first deft, entered 

the service of pltfs. as a traveller under an 
agreement by which he agreed that he would 
not at any tune thereafter “ divulge or make 
known any of the trusts, secrets, accounts, or 
dealings of or relating to ” pltfs.* business. 
Upon leaving pltfs.* service, he entered the 
service of the second defts., who knew of 
the terms of the above agreement, ft he kept 
a list of pltfs.* customers in the district in 
which he travelled ft divulged to a consider- 
able extent to the second defts, the terms 
upon which pltfs. did business : — Held : 
pltfs. were entitled to an injunction against 
both defts., an order for delivery up of papers 
A books & damages. — S ummers (William) 
A Oo., Ltd. v . Botch A Kinmond A Co. 
(1907), 97 L. T. 505 5 23 T. L. R. 724. 

380a. .] — In 1909, V. ft Oo., defts. 

in an aotion, were endeavouring to perfect 
a system known as the “ 0. A. V .” system, 
for lighting motor cars by electricity, ft the 
A. I., Ltd. who were pltfs., were licenceeB 
of patents for a dynamo suitable for the 
electrical lighting of motor vehicles. The 
parties, with a view to utilising pltfs.* dynamo 
in connection with the “ 0. A. V.** system, 
agreed for one year that pltfs. should give 
defts. the “ sole selling agency ’* for the 
dynamo, which was to be supplied at cost 
price ; defts* were to use their best endeav- 
ours to introduce ft sell the dynamo, ft were 
not to become directly or indirectly interested 
in the sale of any other dynamo, ft the parties 
were to mutually communicate improvements 
in such dynamo. Defts. were to be allowed 
a commission of 10 per cent, on cost price, 
& the ultimate profits were to be equally 
divided, but the agreement was not to 
create a partnership. Defts. during the 
pendency of the agreement received certain 
testimonials. After the termination of the 
agreement, pltfs. brought an aotion to restrain 


defts. from using or publishing these testi- 
monials, A moved for an interlocutory 
injunction : — Held : defts. were sole pur- 
chasers or sole consignees of pltfs.* goods 
upon special terms, that there could not be 
implied from the agreement a contract 
between the parties, that all information of 
which defts. became possessed during the 
pendency of the agreement should not 
afterwards be used by defts. for other pur- 
poses, A that a fiduciary relationship had npt 
been established between the parties as would 
have existed had defts. been in fact pltfs.* 
agents. — Accumulator Industries, Ltd. v. 
vandhrvell (0. A.) A Oo. (1912), 29 R. P. O. 
391. 


835a. Mining report.]— New Nimrod 

Oo., Ltd. v . Peruvian Pacific Rt., Ltd., 
International Construction A Finance 
Syndicate, Ltd. A Orankshaw (1907), 51 
Sol. Jo. 737. 


837. Add. Annotation : — Consd. Reid A Sigrist, 
Ltd. v. Moss A Mechanism, Ltd. (1932), 49 
R. P. O. 401. 

839a. — — Particulars.] — Pltf. 

in this action claimed an injunction to 
restrain deft., who had been in pltf.*s 
employment as works manager A chemist, 
A who during his employment had 
acquired knowledge of secret processes 
for the manufacture *of various articles 
made of rubber sponge by pltf., from dis- 
closing such processes. Deft, on this pro- 
cedure summons asked for further A better 

P articulars of the secret processes : — Held : 

eft. was entitled to such particulars, but 
that they must be disclosed only to three 
experts not trade rivals of pltf., deft, himself 
A his legal advisers, A the order must be in 
such a form as to prevent the persons to 
whom the secret processes were communi- 
cated from disclosing them, A copies of the 
particulars must be returned to pltf. when the 
proceedings were closed. — Sorbo Rubber 
Sponge Products, Ltd. v. Derbies (1930), 
47 R. P. 0. 454. 

839b. .] — Pltf. co., who were 

manufacturers of a variety of chemical pro- 
ducts, including a boiler disincrustant named 
“ Algaloid ” claimed that the latter was pro- 
duced by a secret process. They sought to 
restrain deft., who had been in their service 
for some years A ultimately as works manager, 
from using or disclosing information obtained 
in their service. In particular pltfs. alleged 
that deft, was only enabled to make A sell 


PART X. SECT. 6. 

810 v. .] — A grooer kept 

on hie premises a soda water fountain, 
from which he filled empty aerated 
water bottles tendered to him by 
members of the public. Among the 
bottles bo tendered were some em- 
bossed with the name of a firm of 
aerated water manufacturers. The 
manufacturers Intimated to the grocer 
that, when selling their waters, they 
always retained the property In their 
bottles. A that, in using their bottles 
without their consent, the grooer was 
participating in the illegal use of their 
property. The grooer having ignored 
their intimation, the manufacturers 
sought interdict against his use of 
their bottles. After a proof as to the 
circumstances In which the manu- 
facturers allowed to their customers ft 
to the puhlio p oss e ssi on of their 
bottles : — Held : members of the 


public were not precluded from 
acquiring a right to use the manu- 
facturers' bottles, ft the tendering by 
members of the public to the grooer of 
bottles embossed with the manu- 
facturers' name did not certiorate the 
grooer that such bottles were in faot 
the property of the manufacturers, ft 
the grooer was under no duty to the 
manufacturers to inquire into the 
history of eaoh bottle tendered to him ; 
interdict refused. — Lsitgh ft Oo., Ltd. 
v. Leydon ; Barr ft Oo., Ltd. v. 
Maogeoghbgjln,{1930] S. C. 41 ; offd., 
47 T. L. R.; 81 H. L.-^800T. 


PART X. SECT. fl. 


so. To restrain director dt employee 
from setting up rival business — & 
canvassing former customers .}--' The fact 
that den., had been a director ft 
employee of pltf. 00 . held not to entitle 
it to an injunction restraining him, after 
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he had resigned his employment, from 
carrying on a rival business tor himself 
or from canvassing customers of the 
00 . with whom he became acquainted 
during such employment, where he 
had not taken away any written lists 
or other materials pertalninsr to the 
oo.’b business ft obtained by him In the 
course of his employment, although he 
continued to hold in the mere legal 
sense his position as director. — 
Waite's Auto Transfer, Ltd. e. 
Wait®. (19281 8 W. W. RT649. — OAN. 


PART X. SECT. 7. 

n I. Information obtainable from 

reference works .} — An injunction will 
not be granted to restrain a former 
employee from using a list which he 
oould obtain by using his memory 
assisted by works of reference. — 
Adamb Furniture Oo. v. MoKjbnna, 
(1938) SD.LB. 747. — CAN. 
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m product " Descalit ” by the wrongful use 
of information. Pltfs. also alleged that deft. 
, had made & taken away copies or had wrong- 
fully carried in his memory extracts from a 
secret formulae book. Deft, denied that 
there was any secret process & that he had 
wrongfully taken & used any information : — 
Helds deft, had not made or taken away 
copies of formulae from the book, which in 
fact was a costings book. & deft, was not 
warned as to secrecy when ne entered employ- 
ment in which he learned the processes with- 
out difficulty ; an injunction would not be 
granted to prevent using knowledge that had 
thus become his own ; dishonest or sur- 
reptitious obtaining of knowledge would 
have been upon a different footing, but no 
obligation could be implied not to use know- 
ledged honestly acquired. — United Indigo 
Chemical Oo., Ltd. v. Robinson (1931), 49 
R. P. C. 178. 

.Annotation : — Reid. Worsley & Co. v. Cooper, (1939] 1 All 
E. R. 290. 

842a. Against public official.] — Where a pub- 

lic officer, e.g. t the Comptroller-General of 
Patents, claims the right to disclose informa- 
tion to the public which pltf. in an action is 
vrimd facie entitled to withhold from pub- 
licity, it is proper to restrain that public 
official from taking a step which would result 
in that information being disclosed. — Rex 
Oo. & Rex Research Corpn. v. Muirhead 
& Comptroller-General op Patents (1926), 
96 L. J. Oh. 121 : 130 L. T. 568 ; 44 R. P. C. 38. 

Annotation : — Reid. Re Manasseh Glragos Sevan’s Application 
(1938), 55 R. P. C. 193. 

858a. Conversion of goods — Perishable goods.] — 
Pltfs., who were an American co., carried on 
business as exporters of fruit. They had 
been exporting fruit from Colombia for many 
years, & they had a large number of contracts 
with the growers of bananas & dealt with 
about 97 per cent, of the exportable bananas 
in that country. Under those contracts the 
bananas which were to be sold to pltfs. 
became the property of pltfs. as soon as they 
were severed from the trees. Defts. im- 
ported into England a cargo of bananas, 
under contracts which they had made with 
a co-operative society formed by some of the 
banana growers in Colombia, who desired 
to break down pltfs. 1 monopoly & find 
another outlet for their produce. Pltfs. 
claimed that 2,041 stems of bananas, an 
unidentified part of the cargo imported by 
defts., were from growers with whom pltfs. 
had contracts, or were from estates covered 
by those contracts, & they obtained an 
interim injunction restraining defts. from 
converting to their own use or otherwise 
dealing with or in any way disposing of 
bananas, the property of pltfs., save by 
delivery of the same to pltfs. or their agents : 
— Held : the order for an interim injunction 
was unsatisfactory & embarrassing, because 
(1) the bananas were perishable ; (2) the 
order did not identify the bananas, dealings 


in which it was sought to restrain ; (8) it 
did not order delivery to pltfs. The order 
must be varied by ordering the sale of a 
specified number of bananas to be selected. — 
United Fruit Oo. v. Frederick Leyland 
& Co., I/TD. (1930), 144 L. T. 97 ; 47 T. L. R. 
33 ; 74 Sol. Jo. 735, 0. A. 

888. Add, Annotation : — As to (2) Retd. Musical 
Performers* Protection Assocn., Ltd. v. 
British International Pictures, Ltd. (1930), 
46 T. L. R. 485. 

890. Add. Annotations : — Retd. R. v. International 
Trustee for Protection of Bondholders Akt., 
[1937] A. 0. 500 ; St. Pierre v. South American 
Stores (Gath & Chaves), Ltd. & Chilean Stores 
(Gath & Chaves), Ltd., [1937] 3 All E. R. 349. 

904. Add. Annotation : — Retd. Tolley v. Fry (J. S.) 
& Sons (1929), 40 T. L. R. 108. 

906a. .] — A society, composed mainly 

of architects, was formed into a co. limited 
by guarantee under Cos. Acts. By its arts, 
of assocn. membership of the society was 
open to persons qualified in certain ways 
approved by the council of the society, & 
paying a certain entrance fee & yearly 
subscriptions ; <fc members were authorised 
to use the letters “ M. S. A.” as a professional 
designation. Deft., who was an architect, 
but had never been & was not a member 
of the society, used the letters “ M. S. A.’* 
as a professional designation. The society 
brought an action against him for an injunc- 
tion, which he did not defend, & by its state- 
ment of claim alleged, among other things, 
that the continuous & exclusive use of the 
letters by its members had given* the letters 
a definite meaning & value in the minds of 
the public, & the use of them by unauthorised 
persons would damage the society. On 
motion for judgment m default of appear- 
ance : — Held: pltfs. were not entitled to an 
injunction. — Society op Architects v. Kend- 
rick (1910), 102 L. T. 626 ; 26 T. L. R. 433. 

906b. Use of professional designation implying 
membership — Of professional Institution.] — 
Pltf. society was incorporated in 1885, 
under Cos. Act, 1807, as a co. not for gain 
without the use of the word “ limited ** 
under licence of the Board of Trade. In 
1880 pltf. society recommended its members 
to adopt as their professional designation the 
use after their names of the term “ Incor- 
porated Accountant.** By 1906 that designa- 
tion had come to mean to that section of the 
public who had dealings with accountants 
a member of the society, which, by its system 
of tests & examinations, had conferred upon 
its members the valuable privilege of a 
recognised status for ability & integrity. 
In that year deft, association was incorporated 
under the Cos. Acts as a co. limited by 
guarantee. Shortly after its incorporation 
its council recommended its members to 
adopt the designation “ Incorporated 
Accountant ” with the addition of the 
abbreviation “ Lon. Assocn.” In an action 


PART X. SECT. 9, SUB-SECT. 4. 
b 1. Land bought with notice of prior 
eaytty. ] — Hoopebv. Smith Sc Hamilton 
35 05), 7 Terr. L. R. 27 ; 2 W. L, R. 
194.— CAN. 

I. S. P. Canadian Paoxtio Ry. Oo. 
v. Oalcaby (1697), 6 Han. L. R. 37. — 
CAN. 

•o. Assignment in fraud of creditors .J 


— The ct. will grant an injunction 
ex parte to restrain an assignment of 
annuity benefits payable monthly 
intended as a fraud on creditor*. — 
Taintob v. Thompson, 11937 J 4 
D. L. R. 365 i 12 M. P. R. 146.— 
CAN. 

PART X. SECT. 14, SUB-SECT. 2. 

906 L Use of Utters implying member • 
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ship — Of professional institution — - 
“ (J. A . J—lNSTIT DTE OP CHARTERED 
Accountants op Manitoba v. Bel- 
lamy, 11927] SD.L.R. 1071 J 11927] 
2 W. W. R. 106 ; 36 Man. L. R. 453.— 
CAN. 

906 ii. ]. Society op Ac- 

countants in Edinburgh v. Corpn. 
of Accountants, lm >. (1893), 20 R. 
(Ct. of Sees.) 760. — SCOT. 



Oases 906b— 1000. 


English and Empire Digest Supplement, 


by pltf. society against deft, assocn. & G., 
one of its members, claiming (a) an injunction 
to restrain G. from using in connection with 
his business of accountant the designation 
“ incorporated accountant/* & (b) an injunc- 
tion to restrain deft, society from holding out, 
by advertisements or otherwise, that its 
members were entitled to use such designa- 
tion : — Held: the designation “incor- 
porated accountant ” was a fancy & not a 
descriptive term, & had come to denote 
membership of the society, &, therefore, that 
the unauthorised use of it inflicted an injury 
on pltf. society, in respect of which it was 
entitled to maintain an action. Pltf. society 
had a pecuniary interest in preventing deft, 
assocn. from attempting, by representations 
& inducements held out to members of the 
professions, to reduce the status of pltf. 
society by conferring improperly an indica- 
tion of that status. Pltf. society was entitled 
to the injunctions which it claimed. 
— Society of Accountants & Auditors 
v . Goodway & London Assocn. of 
Accountants, Ltd., [1907] 1 Ch. 489 ; 76 
L. J. ,Ch. 384 ; 96 L. T. 326 ; 23 T. L. R. 
286 ; 51 Sol. Jo. 248. 

Annotation : — Difltd. Society of Architects v. Kendrick (1910), 
102 L. T. 526. 

906c. After expulsion.] — Deft, took 

honours at the final examination for member- 
fi/hip of the Institute of Chartered Accountants 
jn England & Wales, but he was afterwards 
adjudicated a bkpt. & was excluded from 
membership under the provisions of the 
charter of the institute. After his exclusion 
deft, continued to use letter-paper headed 
“ Honours Final. Institute of Chartered 
Accountants.** In an action by the institute 
for an injunction the evidence was that this 
heading conveyed the impression that deft, 
was still connected with the institute : — 
Held : though deft, was entitled to state 
that he had obtained honours in the examina- 
tion, the institute was entitled to an injunc- 
tion against his making the statement in 


such a way as to lead to the belief that he 
was a member of the institute or w as co n- 
nected with it. — Institute of Chartered 
Accountants of England & Wales v. 
Hardwick (1919), 35 T. L. B, 342, 0. A. 

923a. Misrepresentations — As to what took 

place in court.] — Gillette Safety Bazor, 
I/pd. i>. Pellett, Ltd. (1909), 26 B. P. C. 
688 . 

928. Add. Annotation : — Dbtd. R. v . Payne, [1896] 
1 Q. B. 577. In my opinion, in some 
instances, the cts. have gone rather too far 
(Lord Bussell, C.J). 

929a. Publication by newspaper — Commenting on 
matters in dispute.] — Guilding v . Morel 
Brothers, Cobbbtt & Sons, Ltd. (1888), 4 
T. L. B. 198. 

Sect. 30. — OTHER PURPOSES. 

959a. Bottles of manufacturer marked with name — 
Whether refilling by another person re-, 
strained.] — Applts., who were manufacturers 
of aerated water, marked their name on the 
bottles & claimed an exclusive right of 
. property in them. Reap, was a grocer who 
. had no contractual relationship with applts., 
& he had in his shop a soda fountain bv 
means of which he supplied customers with 
aerated beverages for consumption off the 
remises. The customers had to bring a 
ottle or other receptacle, & in practice 
resp. filled it without examination & without 
inquiring into the customer *s right to use it. 
Occasionally applts.* bottles were used in 
this way. In an action by applts. against 
resp. to restrain him from receiving from 
customers bottles marked with applts.* name 
for the purpose of filling them with beverages : 
— Held : there was no duty on resp. to 
ascertain" Which bottles were applts.* property, 
& the action failed. — Leitch (William) & 
Co., Ltd. v . Leydon ; Barr (A. G.) & Co., 
Ltd. v. Macqeoghegan, [1931] A. C. 90 ; 
100 L. J. P. C. 10; 144 L. T. 218; 47 
T. L. B. 81 ; 74 Sol. Jo. 836, H. L. 


Part XI. — Procedure. 

990. Add. Annotation : — As to (1) Refd. Vender- 1000. Add. Annotation : — Reid. Salisbury & Ford- 
pant v. Mayfair Hotel Co., [1930] 1 Ch. 138. ingbridge District Drainage Board v. Southern 

002. Add. Annotation .—Refd. Vanderpant May- fanning Co. (1920), Ltd., [1927] 2 K. B. 

fair Hotels Co. (1929), 27 L. G. R. 752. 


PART X. SECT. 27. 

937 vil. .J — In 1883 W. belay 

seized ot oertain lands, conveyed half 
thereof to G. in fee, describing the 
same by metes Sc bounds. Sc, after- 
wards, died, having devised the other 
half to M. There was a house on the 
lands in question so situate that half 
of It was on the portion granted to G., 
& half on the portion devised to M. 
No spedtio mention of the house was 
made either in .the deed to G. or in 
the will. M. .now commenced, in 
defiance of G.’s protests, to pull down 
the half of the house situate on the 
land devised to her, & G. applied in the 
present action tor an Injunction to 
restrain the same : — Held : he was 
entitled to the relief claimed.— Wray 
v. Morrison (1885), 8 O. R. 180.— CAN. 

PART X. SECT. 30. 

■d. Bottles of dairyman — Use by 
anotAer.] — The intentional use by one 
dairyman of the bottles of another to 


convey his milk to his customers is an 
actionable conversion, Sc may be 
restrained by an Injunction. — Model 
Dairy Pty., Ltd. v. White (1935), 
41 Aigus L. B. 432.— AUS. 

si. Restraint of unprofessional adver- 
tising by foreign dentist.] — A.-G. por 
British Columbia College of Dental 
Surgeons v . Cowen, [1938] 2 W. W. B. 
497 ; affd ., [1939] S. C. B. 20.— CAN. 

PART XL SECT. 1, SUB-SECT. 1.— A. 

b. Revsd.t 2 A. B. 226. 

PART XL SECT. 1, SUB-SECT. 1.— 
B. (a). 

968 vi. .) — In an action 

brought by a ratepayer as pltf. on 
behalf of himself Sc other citizens in the 
municipality, except the mayor, aider- 
men, Sc councillors thereof, for declara- 
tions & an injunction restraining the 
erection of a town hall, the A.-G. k the 
oorpn. of the town were joined as deft., 
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the only relief claimed against the 
A.-G. being a declaration : — Held : as 
pltf. was interested only as one of the 

S ublic, the A.-G. was a necessary pltf., 

; in the absence of special circum- 
stances the A.-G. was wrongly joined 
as a deft. — Q urban v. A.-G. & 

Brighton Corpn., [1928] S. A. S. R. 
457.— AUS. 

PART XI. SECT. 2, SUB-SECT. 2. 

•p. Plaintiff — Having only equitable 
interest .} — Injunction granted. — -Besin- 
nett v. White, [1920] 1 D. L. R. 85 ; 
affg. f [19251 3 D. L. R. 500; 5f 
O. L. R. 171.— CAN. 

st. Hewing mere interesse 

termini.] — Pltf. having a mere interesse 
termini Is not necessarily debarred 
from maintaining an action for 
injunction. — Midnapub Zamindari Sc 
Oo., Ltd. v. Ram Kanai Singh Deo 
Dabpa Saha (1925), I. L. R. 5 Pat. 80. 
— IND. 
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1028. Add . Annotation : — As to (1) Reid. Catfcon v . 
Ashwell & Nesbit (1927), 44 T. L. R. 130. 

1104a. Affidavits read on motion — Deponents not 
called at hearing of action .]-- -Held : where 
on a motion for an interim injunction pltf. 
had filed affidavits which were read on the 
hearing of the motion, but on the hearing of 
the action the deponents to the affidavits 
were not called as witnesses, deft.’s counsel 
was entitled to refer the judge to statements 
in those affidavits & to comment upon them. 
— Earles Utilities, Ltd. v. Jacobs (1934), 51 
T. L. R. 43; 62 R. P. C. 72 } sub nom. 
Practice Note, [1934] W. N. 198. 

1104b. Evidence in previous proceedings.] — On a 

motion, although no notice is given by the 
party moving that he will read any evidence, 
the ct. may take notice of the matters given 
in evidence in previous proceedings in the 
cause, & may also refer to notes of the observa- 


tions of the ct. on such previous proceedings. 
— Lister v. Leather (1867), 1 De G. & J. 

361 ; 26 L. J. Ch. 557 ; 29 L. T. O. 8. 122, 
141, 142 ; 3 Jur. N. 8. 433, 811 ; 5 W. R. 
660, 603 ; 44 E. R. 763. 

1134. Add. Citation:— 2 R. P. O. 73. 

1163a. Order must Identify goods — Injunction to 
restrain dealing with part of cargo.] — United 
Fruit Oo. v . Frederick Leyland & Co., 
Ltd., No. 853a, ante. 

1190. Add. Annotation : — Refd. Sutherland Pub- 
lishing Co. v. Caxton Publishing Co., [1936] 
1 All E. R. 177. 

1191. Add. Annotation : — Refd. Caxton Publishing 
Co. v. Sutherland Publishing Co., 1 1939] 
A. C. 178. 

1208. Add. Annotation: — Refd. Manchester Corpn. 
v. Famworth, [1930] A. C. 171. 

1216. Add. Annotation : — Refd. Horton’s Estate v. 
Beattie (1926), 42 T. L. R. 701. 


Part XII. — Breach of Injunction and Remedies Therefor. 

1346. Add. Annotation : — Refd. Boyce v . Morris Motors (1927), 44 R. P. C. 105. 


Part XIV.— Costs. 


1477. Add. Annotation .•-r-Refd. Vanderpant r. 

Mayfair Hotel Co. (1929), 27 L. G. R. 752. 
1498. Add. Annotation : — Refd. Adamson v. Bir- 
kenhead Corpn., [1937] Ch. 279. 

1500. Add. Annotation : — Refd. Adamson v . Bir- 
kenhead Corpn., [1937] Ch. 279. 


1504. Add. Annotation : — Refd. Adamson v. Bir- 
kenhead Corpn., [1937] Ch. 279. 

1540. Add. Annotation: — Refd. Donald Campbell 
r. Poliak, [1927] A. C. 732. 

1545. Add. Annotation : — Folld. Clark, Ltd. v. 
Clark’s Shoe Service (1935), 52 R. P. C. 254. 


PART XI. SECT. 2, SUB-SECT. 3.— A. 

■(. Full disclosure necessary .] — On 
ex parte application for an injunction 
full disclosure must be made. — 
Herman v. Kliq, [1938] 3 D. L. R. 
755. — CAN. 

PART XI. SECT. 2. SUB-SECT. 3.— 
B. (b). 

1035 i. Fact of appearance — Musi be 
disclosed.] — Mackey i\ Mackey (B. C.), 
(1929] 4 D. L. R. 658.— CAN. 

PART XI. SECT. 2, SUB-SECT. 3.— C. 

1048 i. Urgency — Preservation o/ 
property in dispute. }— Wilmot v. Mait- 
land (1851), 2 Gr. 566.— CAN. 

PART XL SECT. 2, SUB-SECT. 7. 
1083 i. The application — Necessity 
for full disclosure of facts .}- — Yarmik 
v. YARMIK, [1925) 2 D. L. R. 1215.— 

CAN. 

PART XI. SECT. 8, SUB-SECT. 1. 

d I. S. P. Davidson 8c Vancouver 
Terminal Grain Co. v. North 
Western Dredging Co. 8c Vancouver 
Harbour Combs. (1925), 35 B. C. R. 
634.— CAN. 

PART XL SECT. 5, SUB-SECT. 1. 

•v. Duration of injunction omitted 
from order — Right to amend .} — Deft., 
who was employed by pltf., covenanted 
that he would not, in the event of the 
termination of that employment, 
directly or indirectly solicit or influence 
customers in a oertain district tor a 
period of three years. He committed 


a breach of the covenant, & pltf. 
brought an action claiming: an injunc- 
tion restraining deft, for three years. 
An Interim order was made restraining 
deft, until a specified date, 8c. subse- 
quently, an order was made by consent 
whereby deft, was restrained from 
committing, or attempting to commit, 
any breach of the covenant, simpllciter, 
& without stating the period for which 
the order operated : — Held : the In - 
tention of the parties was to restrain 
deft, during the currency of the period 
of prohibition stated in the covenant : 
& the ct. had Jurisdiction to correct 
the judgment. — Warren Tea Co., 
Ltd. v. Reinglass, [19281 8. R. Q. 29. 
— AUS. 


PART XL SECT. 6, SUB-SECT, 2. 

•w. Judgment in default of defence .J 
— Where in an action for an inj unction 
doft. fails to deliver a defence 8c pltf. 
is givon judgment by default he should 
be granted such an injunction as the 
facts alleged in the statement of claim, 
which because of the absence of a 
defence must be deemed to be admitted, 
show him to be entitled to. — Brennan 
c. Arcadia Coal Co., Ltd. (Alta.), 
[1929) 4 D. L. R. 1025 ; 3 W. W. R. 
446.— CAN. 


PART XI, SECT. 6, SUB-SECT. 10.— A. 

f I. Grounds for granting appeal. ] 

— Winnipeg Laundry v. Cavkrley 
(Man.), [192714 D. L. R. 628.— CAN. 

PART XIL SECT. 2, SUB-SECT. 1.— 
A. (a). 

1349 ii. .J — The order of 


the ct. restraining a nuisance must be 
scrupulously obeyed ; but where the 
director of deft. co. had stopped the 
noise during oertain hours only in the 
honest belief that the injunction did 
not forbid the carrying-on of the co.'s 
business in ordinary working hours 
with the same machinery 8c plant, the 
ct. did not make an order of committal 
but ordered the managing director to 
pay the costs of the motion. — Thomson 
v. J. Tait, Ltd., [1930J N. Z. L. R. 30' 
— N.Z. 

s 1. Breach doubtful .] — Holden 

v. Ryan (1913), 23 O. W. R. 961 : 4 
O. W. N. 668 ; 10 D. L. R. 90— CAN. 

PART XI1L SECT. 5, SUB-SECT. 2. 

1413 XX. .1 — PRII.UT8KY V. 

Anderson (1931), 2 M. P. R. 324,— 

CAN. 


PART XIV. SECT. 5. 

sx. Taxation on Supreme Court scale.] 
— In an action in the Supremo Ct. or 
Ontario for an injunction restraining 
deft, from carrying on or being con- 
cerned in any business similar to that 
of pltfs. In whoso business ho had been 
employed, 8c for damages unspecified 
as to amount, the judge granted the 
injunction sought, but awarded no 
damages. He directed that pltfs.' 
costs should bo paid by deft., but did 
not give any special direction as to the 
scale of costs : — Held : pltfs. were 
entitled to costs on the Supreme Ct. 
scale.— Dominion Loose Leaf Oo. v. 
Manuel, [1925J 3 D. L. R. 426 ; 57 
O. L. R. 84.— CAN. 
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INNS AND INNKEEPERS. 


1. 


a. 


Part I. — In General 


Add. Annotations : — As to (4) Raid. Shaddock 
v. Ethorpe, Ltd.. [1939] 3 All E. R. 372. 
Generally, Raid# Aria v. Bridge House Hotel 
(Staines) (1927), 137 L. T. 299. 

Add, Annotations : — Consd. R. v. Sussex 
Confirming Authority, Ex p. Tamplin & 
Sons* Brewery (Brighton), Ltd., [1937] 1 


All E. R. 100. Reid. Lorden V. Brooke- 
Hitching, [1927] 2 K. B. 237 ; Winkworth v. 
Raven, [1931] 1 E. B. 662. 

40. In the “ Held ” paragraph lor “ (2) defts. 
were not entitled because,” read 1 (2) defts. 
were not entitled to rely on Innkeeper* 
Liability Act, 1863 (c. 4), s. 1, because.” 


Part II. — Duties and Liabilities of Innkeepers. 


60. Add, Annotation : — Raid. Winkworth v. 
Raven, [1931] 1 K. B. 062. 

76. Add. Annotation : — Refd. Winkworth v. 
Raven, [1931] 1 K. B. 662. 

116. Add. Citation .*—2 Roll. Rep. 226. 

116a. Hole In floor.] — Pltf. went to a public- 

house by appointment to meet a friend, A, 
as his friend had not arrived, walked into the 
parlour, A there fell through a hole in the 
floor, which was being repaired. As far as 
appeared his only object in going to the house 
was to meet his friend. In an action against 
the landlord for negligence in not fencing the 
hole, A in which pltf. alleged that he was in 
the house as a guest, the jury found for pltf. 
The ct. refused a rule to enter a nonsuit, 
which was asked for on the ground that there 
was no evidence, either of negligence on the 
part of deft., or of pltf. being in the house 
as a guest. — -A xford v. Prior (1866), 14 
W. R. 011. 

118. Add. Annotations: — Consd. Lee v . Luper, 
[1936] 3 All B. R. 817. Distd. Campbell v. 
Shelboume Hotel, Ltd., [1939] 2 K. B. 634. 
Refd. Henaghan v. Rederiet Forangirene, 
[1938] 2 All E. R. 1426. 

118a. Guest entering room marked 

private.”] — Pltf. went to deft.’s hotel to 
attend a lodge meeting. While there, wish- 
ing to find a water-closet, he passed along 
an unlighted passage A through a door 
marked “Private.” He then attempted to 
switch on the light but failed A upon taking 


PART II. »ECT. 1 , SUB-SECT. 8.— 

A (o). 

k L In advance.) — Although a 

guest has been admitted to a hotel at 
a monthly rate, the hotel-keeper is 
entitled, in the absence of an agreement 

thecSaomrt^/ l the rate in aaPronee ; A, 
en the guest's failure to comply with 
t he demand, to refuse him further 
accommodation. The mere omission 
to **■?"*■»* payment before the gneet 
was given possession of a room at the 
monthly rate does not give him the 
right to ooeupy the room for a month, 
regardless of his ability to pay.— 
Bkjuuxki v . Tm Hotel Calgary, 
SSTtiaM] i W.W.B. 310. — CAN. 

PART H. SECT. 1. SUB-SECT. 3.— 
B (a). 

ax. For breach' of contract— Special 


contract to receive.} — Held: the fact 
that pltf. was received under a special 
contract did not deprive him of his 
ordinary rights as a guest, hut his 
claim in that capacity to damage# we# 
denied ; he could not sue in contract 
& in tort. It was the oontraot duty of 
defts. to furnish Mm with a room at 
no more than 11.50 a day ; If they had 
no room at that price, another Inst as 
good should have been furnished at 
that price. The contract was broken 
by debarring pltf. from Mb room 
without wiring him another room tc by 
ordering Mm out of ike houses— 
Lifmebt b. Ford Horn, of totowto, 
Irnx, nmi»D.L.R,m; 66 0. UR* 
840.— CAN. 

PART IL SECT. 2, SUB-SECT, i. 

110 i. Reasonable car* — Limited to 

1 


a further step forward he fell down some 
steps A injured himself — Held : pltf. was 
not entitled to recover as it was not the duty 
of an innkeeper to maintain in a safe con- 
dition those portions of his premises where 
the public are not likely to resort. — L ee v. 
Luper, [1936] 3 All B. R. 817 ; 81 Sol. Jo. 16. 

Annotation:— Consd. Campbell v. Shelboume Hotel, Ltd., 
[1039] a K. B. 634. 

120. Add. Annotations : — Consd. Campbell v. Shell- 
bourne Hotel, Ltd., [1939] 2 All E. R* 361. 
Reid. Winkworth v. Raven, [1931] 1 K. B. 
062 ; Hall v. Brooklands Auto-Racing Club 
(1932), 48 T. L. R. 640 ; Gillmore v. London 
County Council, [1938] 4 All E. R. 331. 

120a. Duty to light passage. ]— Pltf. was a 

guest at deft/s hotel in London. He had 
previously stayed at the hotel on twelve or 
thirteen occasions, but had never before 
occupied a room on the ground floor. At 
about 11.20 on the night in question he 
arrived back in his room A desired to use the 
lavatory. He had ascertained during day- 
light that the lavatory was diagonally across 
the passage from his room door. A, as the 
passage was now unlighted A he was unable 
to find the electric light switch, he crossed 
the passage in the dark A by feeling his way 
came to a door which he believed to be that 
of the lavatory but was in fact a door leading 
to the basement. Opening A passing through 
this door pltf. immediately fell down a flight 
of steps A sustained injury : — Held : defts. 
owed to pltf., as an invitee, a duty to take all 
reasonable cafe to see that the premises were 

rooms where truest lileely to oo.J— ' WMIe 
a person in attendance at a banquet 
given by an assocm in a hotel is an 
invitee of the hotel proprietor, & not 
a mere licensee, the extent of the 
invitation is of the utmost importance, 
& if an accident happen# 4c the invita- 
tion did not extend to the time Sc place 
is circumstances of the accident, then 
the question whether the proprietor 
& liable is to be determined in view of 
the duty whiob he owes to a mere 

li °Where a guest at such a banquet in 
deft. '« hotel, after the cpnclu^n 
thereof, met bis death by falling hrto 
a private -service elevator abaft:— 
Held : deft wat not liable. — K night 
v. Grand Trunk Pacttkj Develop- 
ment Co., f 192711 D. L. R. 438 ; [1028] 
8. C. R. 674. — €AN. 
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safe ; their failure to light the passage in a 
London hotel at 11.20 p.m., when guests 
might reasonably be expected to be using the 
passage, was a breach of that duty which had 
resulted in injury to pltf. ; & as pltf. had not 
been shown to be guilty of contributory 
negligence, he was entitled to recover dam- 
ages, either on the ground of negligence or 
breach of warranty. 

Campbell v. Shelbourne Hotel, Ltd., 
[1939] 2 K. B. 534 ; [1939] 2 All E. R. 351 ; 
108 L. J. K. B. 007 ; 160 L. T. 430 ; 55 
T. L. R. 938 ; 83 Sol. Jo. 457. 

125. Add. Annotations : — Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 770 ; McAlister 
(or Donoghue) v . Stevenson (1932), 101 L. J. 
P. C. 119. 

138a. Extent of duty.] — An innkeeper is 

bound to supply only such accommodation 
for his guests & their goods as he in fact 
possesses, & undertakes only that the accom- 
modation which he offers is reasonably fit 
for that purpose. He is not an insurer of his 
guest’s goods against injury, though, subject 
to Innkeepers' Liability Act, 1863 (c. 41), he 
may be considered an insurer of them against 
loss. In the case of injury to the goods, he is 
tesponsible only if negligence on his part is 
proved. A guest at an hotel that was an inn 
laced his motor car in the hotel garage, a 
uilding suitable for protecting a car in 
ordinary weather, but not suitable for pro- 
tecting a car with water in the radiator or 
water jacket in time of severe frost. During 
his stay at the hotel there was a frost of great 
severity, & the water in the water jacket 
became frozen & the engine of the car was 
damaged : — Held : in relation to the car the 
innkeeper’s duties were those of an inn- 
keeper only, he was not negligent in not 
emptying the water from the water jacket, 
&, in the absence of negligence, he was not 
liable for the damage to the car. — Wink- 
worth v . Raven, [1931] 1 K. B. 052 ; 100 
L. J. K. B. 206 ; 144 L. T. 594 ; 47 T. L. R. 
264 ; 75 Sol. Jo. 120, D. 0. 

151. Add. Annotation : — Refd. Aria v. Bridge 
House Hotel (Staines) (1927), 137 L. T. 
299. 

151a. Motor car stolen from parking place.] — 

A guest at an hotel parked his motor car in 
the space adjoining the hotel as directed by 
the hall-porter of the hotel, & which space 
was commonly used for the purpose. While 
the guest was at dinner at the hotel the car 
was stolen : — Held : there had been no 
alteration in the law regarding the liability 
of an innkeeper for the loss of goods brought 
on his premises by a guest, & where the 
relationship of innkeeper & guest existed as 
regards eating & drinking, that relationship 
extended also to the vehicle of the guest 
brought by him to the inn, & the common law 


rule still applied & was not affected by 
Innkeepers’ Liability Act, 1803 (c. 41). — 
Aria v. Bridge House Hotel (Staines), 
Ltd. (1927), 137 L. T. 299. 

154. Add. Annotation : — Apld. Caldecutt v. Piesse 
(1932), 49 T. L. R. 20. 

157a. Guest house.] — A person who, though 

not an innkeeper, keeps a guest house for 
reward is under a duty at least to use ordinary 
care for the protection of the guests’ goods. — 
Caldecutt v. Piesse (1932), 49 T. L. R. 20 ; 
76 Sol. Jo. 799. 

100. Add. Annotation : — Consd. Winkworth v . 
Raven, [1931] 1 K. B. 052. 

109a. Failure to empty radiator of car.] — Wink- 
worth v . Raven, No. 138a, ante. 

177a. .] — Ohamibr v. De Verb Hotels 

Ltd. (1928), 72 Sol. Jo. 155. 

178. Add. Annotation : — Refd. Shacklock v. 

Ethorpe, Ltd., [1939] 3 All E. R. 372. 

179. Add. Annotation : — Consd. Shacklock v . 

Ethorpe, Ltd., [1939] 3 All E. R. 372. 

185. Add. Annotations : — Expld. & Dlstd. Carpenter 

* v. Haymarket Hotel, Ltd. (1930), 47 T. L. R. 
11. Folld. Wright v. Embassy Hotel (1934), 
79 Sol. Jo. 12. 

180a. .] — On Oct. 30, 1929, about 5.30 p.m., 

pltf. & her husband arrived at defts.* hotel 
with their suit cases <fe engaged a* room for 
the night with a view to attending a dance 
in the neighbourhood. After having tea in 
their room they dressed for the dance. 
Pltf., having replaced a diamond ring which 
she was wearing by a pearl ring, put the 
diamond ring into a jewel-case & placed that 
in her suit case, which she latched but did 
not lock. When they went down to dinner 
pltf.’s husband locked the door of their 
room & took the key with him. After dinner 
they returned to their room, & on leaving it 
to go to the dance pltf.’s husband again 
locked the door & then handed the key in at 
the hotel office. About 2.30 a.m. the follow- 
ing morning they returned to their room in 
the hotel, having got the key from the hall 
porter. On getting up between 8 & 9 a.m. 
pltf. opened her suit case & jewel case & 
found that the diamond ring was missing. 
Defts. were immediately informed of the loss 
& search was made for the ring, but without 
result. Defts. had exhibited in the hotel 
a copy of Innkeepers’ Liability Act, 1863 
(o. 41), s. 1, & in the room occupied by pltf. 
a notice that all articles of value should be 
deposited at the office. Pltf. brought an 
action in the county ct. against defts. as 
insurers for damages for having failed to 
keep the ring safely. At the trial the above 
facts were proved or admitted, it was 

| found as a fact that the pltf* had taken 

I reasonable care of the ring ; but the judge, 

thinking that he was bound to do so by a 


128 i. Invited visitor .) — In an action 
for damages for injuries resulting from 
a tall sustained when entering deft.’a 
hotel on a visit to one of the sample 
rooms : — Held : the action must be 
dismissed, since the slope on whioh 
pltf. fell was not a “ trap.*' & she had 

E revloua knowledge of it. — W at v. 

eland Hotel Co. (B. C.) [19271 
iW.W.R. 2*4.— CAN. 


PART II. SECT. 8, SUB-SECT. 1.— B. 

aw. Counterclaim for nedOoence — In 
action for board dt lodoino.lr - A guest 
sued for board 8c lodging may counter- 
claim for negligent non-delivery of 
goods received at the hotel for the 
guest. 8c also for false arrest. — Com- 
mercial .Hotel, Ltd. v. Campbell. 
[19371 4 t>. L. R. 657 ; 69 Can. C. 0. 
100.— CAN. 


PART II. SECT. 8, SUB-SECT. 1.— 

C. 

ta. Valuables exhibited publicly .1 — 
Held : pltf.’s conduct in snowing his 
collection of precious atones to persons 
on the hotel, more or less publicly, was 
uot such negligence as to deprive him 
if his rights against the innkeeper. — 
Sherrill t>. King Edward Hotel Oo., 
[1929] 2 D. L. R. 612 ; 68 O. L. R. 
528.— CAN 
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previous case, gave judgment for defts. On 
appeal to the Div. Ct. : — Held : there was 
evidence to support the finding that pltf. 
had taken reasonable care of the ring & 
accordingly that the loss of it was not due 
to negligence on her part ; the fact that she 
had not deposited the ring at the office in 
compliance with the notice did not imply 
# that she had retained the protection of it in 
her own hands to the relief of defts. ; & 
therefore that she was entitled to judgment 
against defts. in the action. — Carpenter v. 
Haymarket Hotel, Ltd., [1931] 1 K. B. 
304 ; 100 L. J. K. B. 33 ; 144 L. T. 119; 
47 T. L. R. 11 ? 74 Sol. Jo. 703, D. 0. 

Annotation : — Diltd. Wright v. Embassy Hotel (1934), 79 
Sol|Jo. 12. 

186h| .] — Wright v. Embassy Hotel (1934), 

$79 Sol. Jo. 12. 

208a. Notice in corridor.] — Applt. placed her 


jewels in a jewel-case which she locked. She 
then placed the jewel-case in a dressing-case 
which was provided with three locks, all of 
which she locked. She left the case under the 
luggage-stand in her bedroom at an hotel 
owned by resps. while she was absent from 
the hotel for some hours. On leaving the 
hotel, she did not lock the door of her bed- 
room : — Held : the facte that she did not 
lock the bedroom door & that she did not 
deposit the jewellery with the hotel-keeper 
for safe custody were not sufficient evidence 
that she failed to take the ordinary care 
which a prudent person would take, & 
applt. was entitled to recover damages for 
her loss. — Shacklock v . Ethorpe, Ltd., 
[1939] 3 All E. R. 372 ; 65 T. L. R. 896 ; 83 
Sol. Jo. 070, H. L. 

221. Add. Annotation : — As to (2) Consd. Wink- 
worth v. Raven, [1931] 1 K. B. 652. 


Part III. — Remedies of Innkeepers. 

236. Add. Annotation : — Consd. Elias v. Pasmore, I 240. Add. Annotation : — Consd. Shacklock v. 
[1934] 2 K. B. 104. | Ethorpe, Ltd., [1939] 3 All E. R. 372. 


PART III. SECT. 2, SUB-SECT. 2.— 
A. (a). 

246 I. Goods brought to inn by guest — 
Whether his own or another's .] — An 
innkeeper has a lien on the goods 
brought to the inn by the guest as his 
goods, whether they belong to the 
guest or not, & whether the innkeeper 


Is bound to receive them or not. in 
respect of the whole of his bill as Inn- 
keeper against the guest, including any 
charges in respect of the care of goods 
while the guest is staying at the inn 
as such, oefore the innkeeper ha** 
exercised his lien on the goods, but not 
any charges for keeping & taking care 


of them after the detainer of the goods. 
— Parkv. BERKKitY (1082), 25 Tas. L. It. 
67.— AUS. 

246 ii. Although value of ooods 

greaUy in excess of amount ouring .] — 
Nkwtkan r. Whitkhkad (190U), 9 

W. L. It. 688 ; i riiuk. L. It. 11.— 

CAN. 
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INSURANCE. 

Part I. — General Principles. 


8* Add. Annotation* : — As to (2) Reid. Greenhill 
v. Federal Insce. (1926), 95 L. J. K. B. 717. 
As to (3) Coned. Locker & Woolf, Ltd. v. 
Western Australian Insurance Go. (1935), 153 
L. T. 334. 

11a. Inconsistency between policy 6c proposal form 
— Policy prevails.] — Kaufmann v. British 
Surety Insurance Co., Ltd.. No. 218a, 
post, 

18. Add. Annotation : — Refd. Greenhill v. Federal 
Insce. (1926), 95 L. J. K, B. 717. 

18a. Type calculated to elude observation — Insurers 
refused benefit of clause.] — Deft. co. insured 
a quantity of leather, consigned c.i.f., for a 
voyage from New York to Tunis, by a cer- 
tificate of insurance which provided : “ This 
certificate represents & takes the place of the 
policy & conveys all the rights of the original 
policy-holder as fully as if the property were 
covered by a special policy direct to the 
holder of this certificate.” One of the con- 
ditions of the policy was in much smaller 
print than other parts of the policy & was 
as follows : “In case of loss or damage to the 
property hereby insured thi loss shall be 
reported to the representatives of the co., 
or, if there be no representative of the co., to 
Lloyd's agent, as soon as the goods are landed 
or the loss is known or expected.” On the 
day after the arrival of the goods at Tunis 
the consignee sold them to pltf., who found 
them to have been damaged by salt water. 
In an action by pltf. on the certificate of 
insurance deft. co. contended, (1) that pltf. 
was not the right person to sue, & (2) that 
the clause in the policy as to giving notice 


within a limited time had not been complied 
with Held : the certificate, having been 
issued by deft. co. itself, enured to thebenefit 
of pltf., Sc since pltf. did not know off the 
condition as to notice, & since the clause as 
to notice was in such small print that it was 
not such as a reasonable man, reading with 
reasonable care, would regard as forming 
part of the contractual terms, pltf. was 
entitled to recover. — Koskab v. Standard 
Marine Insurance Co., Ltd. (1926A 42 
T. L. R. 692; affd . (1927), 137 L. T. I*; 48 
T. L. R. 169; 17 Asp. M. L. C. 240; 32lbom. 
Cas. 160, 0. A. 

Annotation: — Coned. De Moncby t>. Phoenix Insce. Oo. of 
Hartford (1028), 139 L. T. 703. 

20. Add. Annotation : — Consd. Holt's Motors* 
Ltd. v. South Fast Lancashire Insurance Co* 
(1930), 35 Com. Cas. 281. 

26. Add. Annotations : — Consd. Smith v. Cora- 
• hill Insurance Co., [1938] 3 All E. R. 145. 
Refd. Lake v. Simmons (1926), 95 L. J. K. B. 
586. 

29. Add. Annotation : — Refd. Stumbles v. Whitley 
(1929), 46 T. L. R. 87. 

36a. .] — Kaufmann v, British- Surety 

Insurance Co., Ltd., No. 2I8a, post. 

68. Add. Citation : — 31 Com. Cas. 10. 

93. Add. Annotations: — Consd. Robertson v. 
Petros M. Nomikos, Ltd., [1939] A. O. 371. 
Refd. Carras v. London & Scottish Assurance 
Corpn., Ltd., [1936] 1 K. B. 291. 

105. Add. Annotation: — Refd. Jones v. Birch 
Bros., Ltd. (1933), 49 T. L. R. 686. 

141. Add. Annotation : — Refd. With v. O’Flanagan, 
[1930] Ch. 576. 


PART I. SECT. 2. 

b i. .] — Pepper v. London 

Lite Insce. Oo., £1936] 1 D. L. R. 
55; 0 M. P. R. 183.— CAN. 

o I. .] — Where a contract 

of insurance is one that can be made 
orally it is not necessary for the insured 
to show in an action thereon that the 
agent with whom the contract was 
made was authorised to bind the 
insurers by such a contract. Where 
the loss Insured against occurred when 
the only existing contract was the oral 
one, the fact that the insurers after- 
wards issued a policy, which was not 
signed 8c not intended to be signed, by 
the insured, was held not to prevent 
the latter from suing on the oral con- 
tract 8c oblige them to sue for rectifica- 
tion of the polioy where it did not 
conform to the oral oontract : the fact 
that the insured aocepted the polioy 
after the loss but without knowing 
then that It differed from the oral 
contract did not affect their rights to 
enforoe the original contract. — H och- 
baum v. Pioneer Insurance Oo., 
[1933] 1 W. W. R. 403 ; 46 B. O. R. 
455.— CAN. 

sf . Application of statutory conditions 
— Although no policy .] — The statutory 
conditions of Alberta Insurance Act, 
1926. including the condition limiting 
the time within which an action for 
the recovery of a claim " under or by 
virtue of this polioy ” may be brought 
against the insurer, apply to an oral 
oontract for insurance as well as to one 
evidenced by a polioy. — Glover e. 
Equitable Fere & Marine Insurance 
Oo. (Alto.), [19291 4 D. L. R. 946 ; 3 


W.W.R. 352.— CAN. 

PART I. SECT. 3, SUB-SECT. 1. 

m i. Duty of insurer.] — It is the 

duty of insurance ooa. to make the 
policies issued by them aooord with & 
not depart from the terms of their 
proposal form, 8c to express both 
documents in dear & unambiguous 
terms. — Braund v. Mutual, Life & 
CITIZENS Assuranoe Oo., Ltd., [1926] 

N. Z. L. R. 529.— N.Z. 

PART I. SECT. 8. SUB-SECT. 2— B. 
g. Read now ** 18a l. M 

PART I. SECT. 4, SUB-SECT. 2. 
ag. Purchaser under conditional sales 
agreement .] — Waterloo Motors, Ltd. 
u. Flood. [1931] 1 D. L. R. 762 ; 
3M.P.R. 318.— CAN. 

PART 1. SECT. 8. 

q 1. .] — Clarice v. Union Fire 

Insurance Co., Claim op Agri- 
cultural Fire Insurance Oo. of 
Watertown, New York (1884), 6 

O. R. 640.— CAN. 

q U. .] — Queen Insurance Co. 

of America v. British Traders 
Insurance Oo. (1926), 87 B. C. R. 
202 ; affd., sub nom . British Traders 
Insurance Co. v. Queen Insurance 
Co. of America, [1828] 2 D. L. R. 
399 ; [1928] S. C. R. 9.— CAN. 

qiii. To disclosure ofaU material 

fads.) — A re-insurer is entitled to the 
fullest disclosure of all facta known to 
the original insurer which are material 
to the risk ; 6c the failure of the 
original insurer to disclose snob a fact 


Invalidates the oontract of re -insurance. 
The fact that the crops of an applicant 
for hall insurance had been visited by 
hail storms during the same season 
held a fact material to the risk. — 
Federal Insurance Co. of New 
Jersey v. Westchester Fire In- 
surance Co. (Alta.), [19291 3 W. W. R. 
646 ; [1930] 1 D. L. R. 525 ; 24 Alta. 
L. R. 330.— CAN. 

PART I. SECT. 9, SUB-SECT. 2. 
ta. Allegation of fraud — By insurers 
against agent — Onus on insurers.}— 
Pltffl. produoed at the trial an original 

S olioy 8c a renewal certificate covering 
ie date in question. The insurers 
contended, nevertheless, that the 
renewal premium had not in fact been 
paid before the date of the aoddent, 6c 
attempted to establish their position 
by showing that their own agent had 
been guilty of a fraud, for the benefit 
of himself or the insured or both, in 
oonoooting evidence to show that the 
premium had been paid in time : — 
Held : the evidence was insufficient to 
support the finding of fraud 8c the 
insurers had. therefore, failed to meet 
the onus on them of meeting the primd 
fade case made out by the production 
of the policy 6c renewal reoeipt. — 
Western Finance Corporation, ltd. 
v. London 8c Lancashire Guarantee 
8c Accident Oo. of Canada, J1928] 

8 D.L. R. 592 ; 11928] 2 W. W. R. 454. 
—CAN. 

PART I. SECT. 9, SUB-SECT. 3.— A. 

•b. Second policy.) — Crawford «. 
Western Assurance Oo. (1878), 23 
a P. 365.— CAN. 
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148a. Vatoatfon of property — Speculative prospect 
of appreciation.] — If in a proposal to effect 
an insurance upon property the value put 
upon the property by the assured is based upon 
what he believes to be a reasonable prospect 
of appreciation, he must make it plain to 
the insurer that the value stated is not 
immediate but Speculative. If the assured 
does not make this disclosure to the insurer, 
the insurance will be void even though the 
statement of value by the assured doee not 
amount to a conscious & deliberate over* 
valuation. — Hoff Trading Oo. v. Union 
Insurance Society of Canton, Ltd. <1929), 
45 T. L. B. 406, O. A. 

149a. Falsity known to Insurer's clerk — Whether 
Insurer estopped from repudiating policy.] — 
If it is established by evidence that the duty 
of investigating A ascertaining facts has been 
delegated in the ordinary course of a co.’s 
business to a subordinate official, the co. will, 
in law, be bound by his knowledge in the 
same way as it is affected by the knowledge 
of the board of directors. 

The claimant signed a proposal form for the 
insurance of his motor car with resps. That 
form contained ( inter alia ) the following 
questions : " For how long has proposer & 
proposer’s driver (i) held a driving licence, 
(ii) had a practical experience of motor car 
driving ? ” to which the answer given was 
“ 5 years.” That answer was untrue as 
referring to the experience of & length of 
licence held by the claimant. A policy was 
duly issued, containing a clause that the 
truth of the statements in the proposal form 
should be a condition precedent to liability 
on the part of reaps. During the currency 
of the policy an accident occurred resulting in 
damage to the car & injuries to third parties, 
whereupon the claimant made a claim under 
the policy, in which, in answer to the question 
how long he had been driving motors, he 
answered, 41 six weeks.” That document, 
together with the proposal form, was handed 
to resps.’ claims superintendent, who was 


authorised to deal with such matters, & was 
passed on by him, in accordance with the 
practice of the office, to a clerk for the 
purpose of checking the statements they 
contained & noting any discrepancies therein. 
The clerk noticed the discrepancy but did 
not call attention to it, considering it of no 
importance. Thereafter resps. paid the claim 
in respect of damage to the oar A certain 
medical expenses, A took over the negotiation 
of the claims by third parties, but before 
settling these the claims superintendent 
became aware of the discrepancy between the 
statements in the proposal form A those in 
the claim form, whereupon resps. repudiated 
liability. In arbn. proceedings the umpire 
held that resps. could not repudiate liability 
after having obtained the information they 
had received through their agents, A not- 
withstanding that information, having paid 
the claimant A taken over the right of dealing 
with the third-party claims : — Held : the 
umpire’s finding was justified on the evidence 
inasmuch as the knowledge of the clerk to 
whom was delegated, in accordance with the 
ordinary practice of the office, the duty of 
comparing the claim form with the proposal 
form, must be imputed to resps., who were 
therefore not entitled in the circumstances 
to rely on the discrepancy A to repudiate 
liability under the policy. — Evans v. Em- 
ployers Mutual Insurance Assocn., Ltd., 
[1930] 1 K. B. 505 ; 105 L. J. K. B. 141 ; 154 
L. T. 137, C. A. 

158. Add. Annotations : — As to ( 1) Apld. Page v. 
Scottish Insce. Oorpn. (1929), 98 L. J. K. B. 
308. Held. Sutherland v. German Property 
Administrator (1933), 149 L. T. 47 ; Morley 
v. Moore, [1980] 2 All E. R. 79. As to 
(3) Consd. Williams v. Atlantic Assurance 
Oo., Ltd. (1932), 37 Com. Cas. 304. 

158. Add. Annotation : — Consd. Page v. Scottish 
Insce. Corpn. (1929), 98 L. J. K. B. 308. 

160a. Lost article subsequently found.] — 

Holmes v. Payne, No. 3281a, post. 
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144 lx. .1 — Muma «. Niagara 

District Mutual Insurance Co. 

1863), 22 U. C. R. 214.— CAN. 

147 vll. .1 — Johnston v. 

British American Insurance Oo., 
(1981 ] 8 D. L. R. 300.— CAN. 

147 viil. Question of fact.}— 

The question whether a misrepresenta- 
tion m an applioation for insurance is 
material is one of fact, the test being 
whether if the matters concealed or 
misrepresented had been truly dis- 
closed, they would, on a fair considera- 
tion of the evidence, have influenced a 
reasonable insurer to deoline the risk 
or to have stipulated for a higher 
premium 8c in an action on the policy 
the onus is oo the insurer to establish 
materiality. — Evbnhbn v. Merchants 
Casualty Insurance Co. (No. 1). 
1X9351 8 W. W. R. 484 ; fi F. L J. 
<0 an.) Slv — CAM. 

147 fau — .J — Failure to dis- 
close the refusal otf other cos. to 
renew policies is a fraudulent omission 
or m is r epresen t a tion. — O hopowicbl «. 
Eagle Star ft Bktobh Dcoowiomu 
imam. Oo„ U915J 3 D. L. R. 776; 
off*., (1936) I D. L R. 801.— CAM. 

a 1 Verdict unsupported bp 

evidence — Power of Court of Appeals — 
Brody v. Dorn. Lot Awx*. Co- 
II998J 4 D. L. R. 599; dffg; J19W] 
b.LR. 941 ; 40 N. STB. U4<— 
can. 


IB repuiuoueu jxi iws 

insurer no provision thereof can be 
invoked as a bar to an action on the 
policy.— Wood v. Armstrong, [1931] 
2W. W. R. 359 ; 3D. L. R. 321- 

CAN. 

sf. Statement that policy has lapsed.) 
—Where a policy has in fact lapsed 
there can be no damages for misrepre- 
sentation la stating that it has lapsed. 
— Murphy v. Metropolitan life 
Insce. Co.. 11935) 3 D. L. R. 46; 
9 M. P. R. 403. — CAN. 

PART 1. SECT. 11. 

157 It. Where in 

a contract of Insurance a provision for 
subrogation contains no limitations or 
restrictions the insurer's right of 
subrogation should not be restricted 
within narrower limits than equity 
would have given him in the absence 
at the provision. A motion by the 
insurer under snob a contract for an 
order compelling the insured to permit 
the fonnerto use the latter's same in 
suing third parties was therefore 
aBewed, where the inhered pressed 
for the order because o f its bejfarf t hat 
the cause of the lose mlgtt eseat najly 
be found to have beeAthe result of a 
tort rather than a broach of contract.— 
Northern Assce. Co. v. Manitoba 
Pool Elevators, (1998 ) 3 W. W. R. 
154.— CAN. 


d i. Under Saskatcheuxm In - 

surance Act, e . 2J8 (12). J — Under sect. 
213 (12) of Saskatchewan Insurance 
Act, 1025 (c. 20), the rights of an 
insurer as assignee of an insureds 
claim to recover damages from a 
third party for tort are the same as 
those of an assignee of a legal chose in 
action under tho English Jud. Act, ft. 
therefore, in view of the weight of 
opinion on the interpretation of the 
latter Act, the said provision of the 
Insurance Act does not entitled the 
insurer to become the assignee of part 
only of the insured’s claim. Therefore 
where only part of his claim is assigned 
to the insurer, the action against the 


: worth, [1930] 1 W. W. R. 961. — CAN. 

PART L SECT. 14, SUB-SECT. 1. 

m i j — B inkley v. Stewart 

(1012), 22 O. W. R. 330 ; 3 0. W. N. 
1427 ; 4 D. L. R. 150.— CAN. 

id. Liability for unauthorised use 
of company's funds~-On liQuidatioiuh- 
Two telegrams sent to the agent of a 
fire casualty insurance co. which were 
signed by the co. ft its liquidator 
respectively read as follows : ” Notice 
being prepared by liquidator to cancel 
all Are policies stop suggest to make 
arrangements for placing fire business 
only elsewhere." Them was some 
question as to which of Che telegrams 

auwnt, mnfiiVMl — ~Held * ftHTardlOSS 
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170. Add . Annotation: — As to (2) Apprvd. News- 
holme v. Road Transport & General Insce., 
[1929] 2 K. B. 356. 

171a. .] — A proposal form for 

the insurance of a motor-bus was signed 
by the person wishing to effect the insurance, 
but the answers to the questions therein, 
which were warranted to be true & to form 
the basis of the contract, were filled in by 
the insurance co.’s agent, who, although told 
the true facts, wrote, for some unexplained 
reason, answers which were untrue in a 
material respect. The agent was not autho- 
rised by the insurance co. to fill in pro- 
posal forms, & it did not appear that the 
co. knew that he had in fact done so. His 
duties were to procure persons to effect 
insurances & to see, as far as he could, that 
proposal forms were correctly filled up ; he 
was not authorised to give a cover note or to 
enter into a policy of insurance. A policy 
was issued to the person who had signed the 
proposal form, & during its currency he 
made a claim under it, but the insurance co. 
repudiated liability on the ground of the 
untrue statements in the proposal form : — 
Held : the agent of the insurance co. in 
filling in the proposal form was merely the 


amanuensis of the proposer, that the know- 
ledge of the true facte by the agent could not 
be imputed to the insurance co., & therefore 
that the insurance co. was entitled to 
repudiate liability on the ground of the untrue 
statements in the proposal form. — News- 
holme Bros. v. Road Transport & General 
Insurance Co., Ltd., [1929] 2 K. B. 356 ; 
98 L. J. K. B. 751 ; 141 L. T. 570 ; 45 
T. L. R. 573 ; 73 Sol. Jo. 465 ; 34 Com. Cas. 
330, 0. A. 

Annotations : — Consd. Dunn v. Ocean Accident & Guarantee 
Corpn., Ltd. (1933), 50 T. L. R. 32 ; Evans v. Em- 
ployers* Mutual Insurance Association, Ltd., [1936] 
I K. B. 505. 

175. Add. Annotation : — As to (2) Refd. Jenkins v . 
Deane (1933), 103 L. J. K. B. 250. 

177. Add. Annotations: — As to (1) Expld. News- 
holme Bros. v. Road Transport & General 
Ince. Co., [1929] 2 K. B. 356. Consd. Evans 
v. Employers’ Mutual Insurance Assocn., 
Ltd., [1936] 1 K. B. 505. As to (2) Distd. 
Newsholme Bros. v. Road Transport & 
General Insce. Co., [1929] 2 K. B. 356. 

184. Add. Annotation: — As to (1) Apprvd. News- 

, holme Bros. v. Road Transport & General 
Insce. Co., [1929] 2 K. B. 356. 


ot which one reached him, it did not 
authorise him to use the co.’a funds 
then in his hands for the purpose of 
placing insurance of its customers 
In another oo.. Sc that he was liable 
to the liquidator for the amount so 
used. — Newton v. Brandon, [1928] 
1 W. W. R. 28 ; 22 Seek. L. R. 221.— 
CAN. 

■f. Insurance adjuster — Who is .] — 
R. v. Adkin (1931), 44 B. C. R. 295; 
56 Can. C. C. 347.— CAN. 


sk. Sub-agent — Liability to company 
for premiums.] — Deft., a sub -agent, 
Issued policies of insurance counter- 
signed by himself, without the inter- 
vention of the general agents of pltf. 
oo. In order to carry on business it 
was necessary for deft, to obtain a 
lioenoe under Insurance Act, 1925, & 
this he duly received in pursuance of a 
certificate filed with the superintendent 
of Insurance by the general agents : — 
Held : ho was liable to pltf. oo. for the 
amount owing pltf. oo. on said pre- 
miums, subject to pltf. showing that 
the genera] agents were Indebted to it 
in at least that amount, although deft, 
had made certain payments to the 

f eneral agents. — Norwich Union Fire 
nsurangk Society, Ltd. v. Lkonq, 
[19361 2 W. W. R. 480 ; 3 D. L. R. 
445 ; 50 B. C. R. 149.— CAN. 


sm. Duly to insured.] — An insurance 
salesman, P., who took an application 
for insurance from a woman who did 
not read English & who Bpoke it with 
difficulty : — Held : to be under the 
clearest kind of duty to see that she 
understood what she was signing* — 
Harris v. Bankers Sc Traders In- 
surance Oo., [19301 1 W. W. R. 657 ; 
revsd., [1937] 2 W, W. R. 305 ; 1 

D. L. R. 493.— CAN. 
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170 iii. .] — Bankers* 

& Traders' Insurance Oo., Ltd. v. 
Jumna Khan-<1925), 27 9. R. N. S. W. 
13. — AUS. 

b i. .] — St. Regis Pastry 

Shop v. Continental Casualty Co., 
[1929] 1 D. L B. 900 ; 63 O. L. R. 
337.— CAN. 

d I. .] — An insurance-broker who 

completes an application signed in 
blank does so as agent for the apct. — 
Daubs v. Consolidated Fire Sc 
Casualty Insce. Co., [1939] 1 D. L, R. 
809.— CAN. 


e i. .[—Where appct. for an 

insurance policy was not to Incur any 
liability until he should have accepted 
the policy, but the agent paid the 
premium before appct. had agreed to 
accept the policy : — Held : an action 
by the agent against appct., to recover 
the amount of the premium as money 
paid for deft, at his request, could not 
succeed. — Bilbrough v. Demaer, 
[1927] 1 D. L R. 542 ; [1927] 1 

W. W. R. 133 ; 21 Sask. L. R. 239.— 
CAN. 

e ii. S. P. Hiokey v, McGuinnes 
(Alta.), [1927] 3W.W.R. 565.— CAN. 

sp. Fraud of agent .] — Insured held 
responsible for material misrepresenta- 
tion & fraud of agent. — Nesbitt v. 
British Canadian Insurance Co., 
[1938] 4 D. L. R. 780.— CAN. 


PART I. SECT. 14, SUB-SECT. 3. 


179 I. Contract to grant policy — 
Fire insurance .] — There is no principle 
of law requiring It to be held that every 
agent of a fire insurance co. must be 
taken, regardless of the class of his 
agenoy or his instructions from his co., 
to have the actual, in the sense of 
implied, authority to bind his oo., by 
an oral acceptance of a proposal for 
insurance, for a definite or indefinite 
interim period. — Potvin v. Glen 
Falls Insurance Co., [1931] 1 

W. W. R. 380.— CAN. 


sg. Agent for two companies .] — An 
insurance agent holding agencies for 
different cos. oannot, without express 
authority, act as agent to bind one of 
those coa. to another when It is incum- 
bent upon him to exorcise a discretion 
m the interests of both parties. — 
Elite CafE, Ltd. v. Baloise Fire 
Insurance Co. & First National 
Insurance Co. of America, [1932] 3 
W. W. R. 188 ; affd. t [19321 3 W. W. R. 
625.— CAN. 


sk. To waive premium .] — An in- 
surance agent has ostensible authority 
to waive a part payment of premium. — 
Rouleau v. Travellers insurance 
Co., [1938] 3 D. L. R. 780.— CAN. 

sm. To bind oompany by verbal 
statement .] — S„ the insurance agent 
herein who took from pltf.'s agent an 
application for fire insurance, told 
pltf.’s , agent that the insurance was 
in foroe from the date when the 
application was made. Pltf., in an 

s 


action against the insurance co., for a 
fire loss, relied on this statement as a 
“ verbal binder ” binding on the co. 
It was found that S. was not an agent 
of deft. oo. with authority express or 
implied to bind the co., & that the co. 
had in no way estopped itself from 
denying the authority of S. to do what 
he did: — Held: therefore, the co. 
was not liable. — Freudenstkin v. 
Portage la Prairie Mutual Insur- 
ance Co. [1938] 3 W. W. R. 666 ; 4 
D. L. R. 674 ; 46 Man. L. R. 297.— 
CAN. 
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190 iii. .l— 1 Wood & 

McMillan v. Canadian Indemnity 
Co., Ltd., [1933] 2 W. W. R. 185- 

CAN. 

k I. .] — Applt., who was Illiterate. 

went to the local office of reaps, to 
Insure his house & furniture against 
fire. Sc at the request of the agent of 
reaps., signed a proposal form, the agent 
saying that he would fix everything up. 
The agent, without asking applt. any 
questions, filled in the form, & inserted 
in it an untrue answer to one of the 
questions : — Held : reaps, were not 
prevented from reiving upon the 
untruth of the answer in the proposal. — 
Jumna Khan v. Bankers & traders 
Insurance Co., Ltd. (1925), 37 

C. L. R. 451 ; 43 N. S. W. W. N. 98.— 
AUS. 

k ii. .] — In an action on a policy 

of fire insurance it was shown that at 
the time of the fire the insured building 
was vacant & had been vacant for 
more than thirty consecutive days. 
The insurance co. relied on the statu- 
tory condition which relieves the 
insurer from liability where *there has 
been a vacanoy for such a period unless 
the permission of the insurer is given 
by the policy or endorsed thereon. No 
such permit had been given. The 
property was unoccupied at the time 
the application for insurance was made, 
8c pltf. had no intention of making a 
false statement upon this point. One 
of the questions asked in the applica- 
tion form was : “ Is the dwelling-house 
occupied all the year round f *’ Deft.’s 
agent, who filled in the form, believed 
that the building was occupied, 8c 
without putting the question to pltf. 
he wrote in the answer, u Yes.*’ Pltf., 
who oannot read English, signed the 
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102* Add. Annotation: — Dlstd. Newshoime v. 
Road Transport & General Insce. (1928), 45 
T. L. R. 123, 

198a, .] — Newsholmb Bros, v. Road 

Transport & General Insurance Co., 
Ltd., No. 171a, ante, 

200. Add. Annotations : — As to (2) Expld. & Distd. 
Newshoime Bros. v. Road Transport & General 
Insoe. Oo., [1929] 2 K. B. 350. Refd. Bunn 
v. Ocean Accident <fc Guarantee Corpn., Ltd. 
(1933), 60 T. L. R. 32. 

208* Add. Annotation : — Expld. Newshoime Bros. 
v . Road Transport & General Insce. Co., 
[1929] 2 K. B. 356. 

203a, Refusal of company to insure.] — 

Applts. were in possession of a motor car 
under a hire-purchase agreement, it being a 
term of the agreement that they would insure 
the car with the B. insurance co. The B. 
co. refused to accept the insurance 44 owing 
to information received ” & told applts.’ 
brokers that this was their reason for refusal ; 
but the brokers did not communicate the 
fact to applts., but told them that the B. co. 
had refused the insurance because they did 
not cover that class of car. Applts.’ brokers 
then succeeded in obtaining an insurance of 
the car with the L. co., but when the original 
period of that insurance was coming to an 
end the L. co. wrote that they could not 
invite renewal. Applts. had not in fact 
wished for a renewal & had not made any 
application to the L. co., & they then effected 
an insurance with the present reaps. The 
proposal form of reaps, contained a number 
of questions & a stipulation that the truth 
of wie answers to those questions should be 


the basis of the contract. To a question 
“ Has any oo. or underwriter declined to 
insure ? ” applts. answered, No ; the fact 
being that without applte.’ knowledge the 
B. co. had declined to accept their insurance, 
& the L. co., as applts. were aware, had 
intimated that they would not renew. 
AppltB. claimed on their policy with resps., & 
reaps, refused to pay, on the ground that the 
question in the proposal form had been 
answered untruly <fe that there had been 
concealment of a material fact. Applts. 
brought an action on the policy & the 
judge, by whom the action was tried, gave 
judgment for reaps. Applts. appealed i — 
Held : as regards the B. co. the answer of 
applts. was untrue, & the fact that they were 
unaware of its untruth was immaterial ; & 
as regards the L. oo., although there had 
been no refusal to renew because there had 
not been any actual request for renewal the 
intimation that the co. would not invite 
renewal was a material fact which ought to 
have been disclosed to reaps., & was in fact 
if not in words a refusal to insure within the 
meaning of the question. — Holt’s Motors, 
Ltd. v . South East Lancashire Insurance 
Co., Ltd. (1930), 35 Com. Cas. 281, 0. A. 

203b. .] — Where material facts are not 

disclosed in a proposal for insurance, the 
knowledge of those facts by the insurance 
co.’s agent does not render the co. liable on 
• the policy. — Dunn v. Ocean Accident & 
Guarantee Corpn., Ltd. (1933), 50 T. L. R. 
32, 0. A. 

209. Add. Annotation : — Apld. He National Benefit 
Assurance Co., [1931] 1 Ch. 40. 


form at the agent’s request, without 
having it read over or explained to 
him : — Held : the co. was not liable. — 
Sikorski t>. Continental Insurance 
CO., [1933] 2 W. W. K. 388.— CAN. 
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200 xix. .J — To a claim by 

pltfs., carrying on business in partner- 
ship, for the value of tobaoco insured 
with defts. Sc destroyed by fire, deft*, 
pleaded that it. was a condition of the. 
pronoaal for insurance that the tobaoco 
should be the property of the firm 
only, whereas a portion was in fact the 
property of three of the members 
Jointly. In their replication pltfs. 
alleged that defts.’ agents had know* 
ledgedof the above fact at the time the 
proposal was made Sc issued the policy 
notwithstanding such knowledge, & 
that defts. were estopped from denying 
liability under the policy : — Held : an 
exception to the replication, as bad in 
law Sc disclosing no cause of action, 
should be dismissed . — P etrs as Sc Co. 
v. London Guarantee & Accident 
Oo., Ltd., 11925] App. D. 371.— S. AF. 

200 xx. - .1 — L. Sc Co., agents 

of defts., who had no express power to 
do so, appointed M. as their local agent 
In a district, but did not Inform defts., 
who neither approved of, nor ratified, 
the appointment. M. sent to L. Sc 
Oo. particulars of a proposed insurance 
against fire for pitf. on his dwelling- 
house, & a policy was issued by 
defts. to pitf. The policy provided 
that if there was any misrepresentation 
as to any fact material to be known 
for estimating the risk, or any omission 
to state such fact, defts. should not be 
liable. Pitf. did not disclose the fact 
t hat his house had previously been 
burnt down & that an insurance oo. 
had paid him in respect of that loss 
Held: (1) M. waa not defts. agent. 


J.S. 


& M.’s knowledge of the earlier Are, 
whenever acquired, could not be 
imputed to defts., & pitf. had concealed 
a material fact & thereby relieved defts. 
from all liability under the policy ; 
(2) even if M. was defts’. agent, his 
knowledge acquired prior to his 
appointment as agent could not be 
imputed to defta. — O’Keefe v. London 
& Edinburgh Insurance Co., Ltd., 
[1928] N. I. 85.— IR. 

200 xxi. .] — Kocco v. 

Northwestern National Insurance 
Co., [1930] 1 D. L. It. 472 ; 04 0. L. R. 
569.— CAN. 

■t. Express warranty of affe .] — In an 
action on a policy of insurance on the 
life of W., which contained a warranty 
that W. did not exceed the age of 
fifty -nine years : — Held : (1) after the 
death of W. his unsworn declarations 
as to his own age, made several rears 
before the date of the policy, were not 
admissible in evidence in proof of his 
age ; (2) though the agent of the in- 
surers, at the time of effecting the 
policy, had expressed himself satis- 
fied as to the age of the life Insured, 
as represented to him, this did not 
dispense with the necessity of proving 
the age as stated In the warranty. — 
WssTROPpe. Bruce (1826), Batty, 155. 

; — IR. 
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r i. .] — Insured who accepts a 

policy incorporating an application 
containing an agent's non -disclosure, 
thereby makes the non-disclosure his 
own.— G aAne v. Beland Sc Consoli- 
dated Fire Sc Casualty Co., [1938] 
1 D. L. B. 806.— CAN. 


r ii. .] — Harris Sc Kauffman v. 

Bankers’ Sc Traders’ Insce. Oo., Ltd. 
(1936), 51 B. C. R. 407.— CAN. 
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r iii. .] — An Insurance oo. is not 

bound by the acts of an agent assuring 
coverage, which was not forwarded to, 
nor was any policy issuod by, the oo. — 
The win v. Wawanksa Mutual Inbur- 
anoe Co., [1938] 2 D. L. It. 454. — CAN. 

r iv. ,] — A fire insurance co. 

which employs agents for the purpose 
of submitting to it applications for 
insurance with a blank date In the 
application as to when the insurance 
is to commence, & which follows the 
practice of dating its policies from the 
date so fliied in, this in the cases of 
new applications being usually the 
date upon which the application is 
made, cannot be heard to complain 
that its agent, knowing of that practice, 
assured an appet. that he would be 
protected from the day of the making 
of the application until either the policy 
was Issuod or the application rejoetou. 
Therefore, where the agent gave such 
assurance Sc a lose occurred before the 
application was rejected : — Held : the 
oo. was liable. — Freud knhtkln v. 
Portage La Prairiic Mutual Insur- 
ance Co., [1938] 2 W. W. II. 93; 2 
D. L. B. 571.— CAN. 


a i. .] — Parsons v. Queen In- 

surance Oo. (1882), 2 O. R. 45. — CAN. 

s g. As to overdue payments.) — The 
representation of an Insurance agent 
that overdue payments could be 
" arranged ’* is not sufficient to save 
the policy from forfeiture for non- 
payment within the days of grace. — 
Braoali v. Capital Life Assurance 
Co. of Canada, [1933] 3 D. L. R. 798. 
—CAN. 

im. As to renevxd. J —.Statement in a 
letter from an insurance agent that a 
renewal receipt was enclosed, when it. 
was not, held not to constitute renewal. 
— HcHNKIDER V. UOODFELLOW & CANA- 
DIAN Insurance CO., [10381 4 D. L. it. 
816.— CAN. 
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218 a. Representation of underwriter — Estoppel of 
insurer.] — The claimant owned a motor car 
which he sometimes let out on hire & some- 
times used himself for his own pleasure. He 
wished to insure the car, & instructed brokers 
to effect an insurance. The brokers inter- 
viewed the underwriter of resps., & he showed 
them a form of policy & said that it would 
cover both private pleasure & private hire 
by the insured. The claimant on being 
informed of this signed a proposal form for 
a policy & his broker stated in the form that 
the purpose for which the car would be 
used was “ private hire ” ; the broker meant 
thereby that private hire would be the 
principal risk. Resps. then issued to the 
claimant a policy which in words covered 
“ private pleasure or private hire,” but 
which provided that the signed proposal 
form was incorporated with it <fc formed the 
basis of the contract. An accident occurred 
while the claimant was using the car for his 


own pleasure, & he made a claim under the 
policy. Resps. refused to pay, on the ground 
that as the proposal form was the basis of 
the policy & only related to the car while 
on hire an accident occurring while the car 
was not on hire was not covered. The 
dispute was referred to arbitration, & the 
arbitrator awarded in favour of the claimant, 
subject to the decision of a special case. On 
argument of the case : — Held : the arbitrator 
had acted rightly in admitting evidence of 
the interview between the brokers & the 
underwriter, & even apart from such evidence, 
as there was an inconsistency between the 
proposal form & the policy, the later docu- 
ment must prevail. On the facts, resps. were 
estopped from disputing the claim because 
their underwriter knew that the claimant 
had taken out the policy in reliance on his 
representation that it would cover private 

P leasure. — Kaufmann v. British Surety 
nsurance Co., Ltd. (1929), 45 T. L. R. 399. 


Part II. — Marine Insurance. 


231. Add. Annotation : — Apld. Re National . Benefit 
Assce., Exp. English Insco., [1928] Ch. 74. 

232a* .] — The H. Co. entered into an 

agreement for reinsuring n arine risks with 
the L. Co. Later, it was voluntarily wound 
up, & B., the liquidator, agreed the L. Co.’s 
claim for a large sum, & paid dividends in 
respect of the claim. Following the practice 
of the Co., B., notwithstanding the pro- 
visions of Stamp Act, 1891 (c. 39), & Marine 
Insurance Act, 1900 (c. 41), treated the 
agreement & the claim under it as valid. 
After the dissolution of the H. Co. he was 
advised that he should have disallowed the 
claim, & the dissolution was annulled, but 
an action to recover the money was dismissed, 
as no mistake of fact by B. was proved. On 
a misfeasance summons by a creditor of the 
co. : — Held : the combined effect of Stamp 
Act, 1891 (c. 39), ss. 93, 97, is that a contract 
of sea insurance not expressed in a sea 
insurance policy is null & void. — Re Home 
& Colonial Insurance Co., Ltd., [1030] 1 
Ch. 102 ; sub nom . Re Home & Colonial 
Insurance Co., May v . Barham, 99 L. J. Ch. 
1 13 ; 142 L. T. 207 ; [1929] B. & C. R. 85. 

233. Add. Annotation : — Olstd. Koskas v. Standard 
Marine Insce. (1920), 42 T. L. R. 092. 

234a. .] — By a contract between applts., 

a German insurance co., therein described as 
the principals, & resps., an English insurance 
co., therein described as the agents, it was 
provided that marine insurance risks accepted 
on the English market by resps. should be 
treated as having been accepted by them 
pro tanto on behalf of applts., resps. issuing 
the policies in their own name & retaining 
a specified share of the interest therein for 
applts. as undisclosed principals & the 
remaining share thereof for themselves. 
Resps. made a claim against applts. for a 
certain sum as applts.’ proportion of the 


difference between premiums received & 
losses paid in respect of policies issued pur- 
suant to the contract. Applts. relied by 
way of defence to the claim upon the pro- 
visions of the Stamp Act, 1891 (c. 39), 

ss. 92, 93, & Marine Insurance Act, 1906 
(c. 41), ss. 22, 23, which require a contract 
of marine insurance to be expressed in a 
policy specifying the names of the under- 
writers. On a case stated by an arbitrator : 
— Held : the contract, by reason of its pro- 
visions & the above enactments, was not an 
agency contract under which applts. were 
liable as principals to indemnify resps. for 
expenditure incurred by the latter as their 
agents, but it was a reinsurance contract, & 
applts., in the absence of a policy specifying 
their names as underwriters in accordance 
with the enactments, were not liable there- 
under for the sum claimed. — Motor Union 
Insurance Co., Ltd. v. Mannheimer Ver- 
siciierungs Gesellschaft, [1933] 1 K. B. 
812; 102 L. J. K. B. 671 ; 149 L. T. 94; 48 
T. L. R. 522 ; 76 Sol. Jo. 495 ; 37 Com. Cas. 407; 
IS Asp. M. L. C. 345. 

236. Add. Annotations : — Refd. Koskas v. Standard 
Marine Inscc. (1926), 42 T. L. R. 692; De 
Monchy v. Phoenix Insce. Co. of Hartford 
(1928), 138 L. T. 703; Tredegar v. Harwood, 
[1928] Ch. 59. 

237a. Policy containing Are policy clause — Validity.] 

— Symington & Co. v. Union Insurance 
Society of Canton, No. 855a, post. 

247. Add. Annotation: — Refd. English Ihsce. v. 
National Benefit Assce., [1929] A. C. 114. 

248. Add. Annotation : — Refd. Cornish Mutual 
Assce. v. I. R. Comrs., [1926] A. C. 281. 

252a. .] — By an agreement between two 

insurance cos., the E. Co. & the N. Co., 
therein described as a participation agree- 
ment, it was ( inter alia ) provided that the 


PART I. SECT. 14, SUB-SECT. 8. 

»1. Duly to account — On cancellation 
of policy .] — An insurance agent is 


bound to account to bis co. for part of 
bis commission proportionate to pre- 
mium unearned by the co. In conse- 
quence of the cancellation of the 


policy on the winding up of the co. — 
Dominion Gresham Guarantee & 
Casualty Co. t\ Crooks, (1934] 1 
D. L. B. 405. — CAN. 
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N. Co. should be entitled to & accept a quota 
of a one-eighth of all risks accepted by the 
E. Co. through its marine department. The 
participation was fixed at 50 per cent, of the 
share retained by the E. Co. at its own risk 
of all marine assurances accepted on or after 
a specified date, with a maximum limit on 
any one ship. The liability of the two cos. 
was to commence automatically at the same 
time, the expressed intention being that the 
two cos. should participate pari passu in 
all marine insurances accepted by the E. Co. 
The N. Co. was to be entitled to a pro- 
ortionate part of the net premiums Sc other 
enefits received by the E. Co., Sc was to bear 
its proportionate share of losses. The E. Co. 
was alone to settle all claims which might 
arise under its policies & the N. Co. was to 
be bound by the settlement. The E. Co. 
was to receive from the N. Co. commissions 
on the net premiums Sc on the profits derived 
by the N. Co. from the whole of the business 
under the agreement. By another clause in 
the agreement the N. Co. was absolutely 
bound in every case to follow the fortunes of 
the E. Co. No stamped policy of assurance 
was ever issued to the E. Co. by the N. Co. 
in respect of any risk coming within the 
agreement. The N. Co. having been ordered 
to be wound up by the ct., the E. Co. claimed 
to prove in respect of certain claims arising 
under the agreement. The liquidator dis- 
allowed the claim : — Held : the agreement 
was a contract for “ sea insurance,” Sc not 
being expressed in a duly stamped policy 
was invalid as not complying with the 
requirements of Stamp Act, 1891 (c. 39), & 
Marine Insurance Act, 1900 (c. 41). — 

English Insurance Co. v. National Bene- 
fit Assurance Co. (Official Receiver), 
[1929] A. C. 114 ; 98 L. J. Ch. 1 ; 44 T. L. R. 
801 ; sub nom. Re National Benefit 
Assce. Co.. Ltd., Ex p . English Insce. Co., 
Ltd., 140 L. T. 76 ; [1928] B. Sc C. R. 67, 
n. L. 

Annotations : — Apld. Motor Union Insce. Co., Ltd. v. Munn- 
heirnor Versiohenmga-GesellBCkaft, 11933] 1 K. B. 812. 
Reid. Re Norsko Lloyd Insce. Co., Ltd., [1928] W. N. 99 ; 
flc Home & Colonial Insce. Co., Ltd. (1929), 45 T. L. It. 
658; Re National Benefit Assurance Co., [1931] 1 Ch. 
46 ; Motor Union Insurance Co. v. Mannheimer Vor- 
sichenings-Gosollschaft (1932), 48 T. L. ft. 522. 

252b, Effect on recovery of premium .] — Re 

National Benefit Assurance Co., No. 
2527a, post. 

252c. .] — Motor Union Insurance Co., Ltd* 

v. Mannheimer Vkrsicherungs-Gesell- 
schaft, No. 234a, ante. 

253. Add. Annotation : — Consd. Royal Exchange 
Assce. v. Hope, [1928] Ch. 179. 

254. Add. Annotation : — Refd. Royal Exchange 
Assce. v. Hope, [1928] Ch. 179. 

291. Add. Annotation : — Generally , Refd. Lazard 
Bros. & Co. v. Brooks (1932), 37 Com. Cas. 
224. 

371. Add. Annotation : — Apld. Blaustein v. Mali/., 
Mitchell Sc Co., [1937] 2 K. B. 142. 


374. Add. Annotation : — Refd. Savory & Co. v . 
Lloyds Bank, Ltd. (1932), 48 T. L. R. 344. 

383. Add. Annotation: — As to (3) Refd. Locker Sc 
Woolf, Ltd. v. Western Australian Insurance 
Co. (1935), 153 L. T. 334. 

410. Add. Annotation : — Refd. Ruby S.S. Corpn., 
Ltd. v. Commercial Union Assurance Co. 
(1933), 150 L. T. 38. 

432a. Unless notice of agency 

acquired before repossession.] — By Marine 
Insurance Act, 1900 (c. 41), s. 53 (2), a broker 
who effects a policy of marine insurance on 
behalf of a person who employs him for that 
purpose has a lien on the policy in respect of 
any balance on any insurance account which 
may be due to him from that person, unless, 
when the debt was incurred, he had reason to 
believe that such person was only an agent : 
— Semble : the same knowledge which, under 
this sect., would defeat the establishment of 
a lien when the policy is effected is equally 
effective to defeat it if acquired between that 
time <fc that at which possession of the policy 
is resumed after it has been parted with. 
The lien, therefore, of a broker in respect of a 
balance on an account under this sect, which 
is due to him from his employer, who, at the 
time when the policy was effected, he had no 
reason to believe was only an agent, does not 
revive if the broker, having parted with 
ossession of the policy to his employer, 
nows or has reason to believe, when it comes 
again into his hands, that his employer was 
only an agent. — Near East Relief v. King, 
Chasseur Sc Co., Ltd., [1930] 2 K. B. 40 ; 99 
L. J. K. B. 522 ; 35 Com. Cas. 104. 

433. Add. Annotation : — Consd. Near East Relief 
v. King, Chasseur Sc Co., [1930] 2 K. B. 40.. 

435. Add. Annotation : — Refd. Near East Relief 
r. King. Chasseur & Co., [1930] 2 K. B. 40. 

440. Add Annotations : — Generally , Refd. Near East 
Relief v. King, Chasseur Sc Co., [1930] 2 

K. B. 40 ; Ruby S.S. Corpn., Ltd. v. Com- 
mercial Union Assurance Co. (1933), 150 

L. T. 38. 

444. Add. Annotation : — Refd. Neal East Relief 
v. King, Chasseur Sc Co., [1930] 2 K. B. 40. 

459. Add. Annotatioyi: — Consd. Reckitt v. Barnett, 
Pembroke & Slater, [1929] A. C. 176. 

463. Add. Annotations: — Consd. Aron v. Miall 
(1928), 139 L. T. 562. Refd. Vandepitte v. 
Preferred Accident Insurance Co. of New 
York, [1933] A. C. 70. 

476. Add. Annotation : — Refd. Ruby S.S. Corpn., 
Ltd. v. Commercial Union Assurance Co. 
(1933), 150 L. T. 38. 

478. Add. Annotations: — -Refd. Vandepitte v. Pre- 
ferred Accident Insurance Co. of New York, 
[1933] A. C. 70 ; Ruby S.S. Corpn., Ltd. v. 
Commercial Union Assurance Co. (1933), 150 
L. T. 38. 

480a. Before or after ioss.l — A firm of 

sellers in Africa sold goods, which were resold 
by the purchasers to pltfs. under a contract 
which required the second sellers to pass on 


PART IL SECT. 5, SUB-SECT. 1. — E. 

416 i. lly usage — C ushtm of 

Lloyd's — Cvstom not introduced into 
Upper Canada by 32 Ge/t. 3, r. I.] — 
O’Krkpk & Lynch op Canada, Ltd. 
r. Toronto Insurance & Vksskl 
Agency. Ltd.. [1926] 4 D. L. U. 477 ; 


50 O. L. R. 235.— CAN* 

PART II. SECT. 6. SUB-SECT. 4. 

%g. Policy payable to bank dfr mort- 
gagee — Assignment to bank . ) — A bank 
took an assignment of a marine policy 
payable to itself Sc a mtgee. of the 

9 


vessel : — Held : the bank was en- 
titled to claim the insurance proceeds 
to the extent of the amount due under 
the mtge. — Re S.S. u DORIN," [19351 
4 1). L. II. 626 ; affd. sub nom. Cana- 
dian S. K. F. v. Royal Bank, [1930] 
2 D. L. R. 40 ; 10 M. P. R. 325.—CAN. 
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to the second buyers the usual policy in the 
trade insuring against the usual risks. The 
goods were found to be damaged on delivery. 
A substantial part of the damage was caused 
at a time when pltfs. were not interested 
in the goods covered by the insurance, but 
by an indorsement on the policy all claims 
under it were assigned to the holder of the 
policy : — Held : under Marine Insurance Act, 
1906 (c. 41), s. 50, a marine policy was 
assignable, unless it contained terms expressly 
prohibiting the assignment, & it could be 
assigned either before or after loss. The 
effect of assigning the policy in the manner 
in which the policy was assigned, which 
was the ordinary manner in which policies 
were assigned in England, was to assign to 
the person holding the policy the right to 
sue on any claim which the assignor had on 
the policy, irrespective of the fact that at the 
time of the loss or damage the assignee was 
not interested in the subject-matter lost or 
damaged. Pltfs. were the assignees of the 
policy ; the assignor of the policy had a right 
to make a claim in respect of the damage ; 
that claim was assignable, & it was in fact 
assigned to pltfs., & they were entitled to sue 
the underwriters in respect of the damage. — 
Aron (J.) & Oo. v, Miall (1928), 98 L. J. 
K. B. 204 ; 139 L. T. 662 ; 34 Com. Oas. 18 ; 
}7 Asp. M. L. C. 629, O. A. 

482. Add. Annotation : — Refd. Williams v. Atlantic 
Assurance Oo. (1932), 37 Com. Cas. 304. 

488. Add. Annotation : — Consd. Aron v. Miall 
(1928), 139 L. T. 562. 

488a. .]— Aron (J.) & Oo. v. Miall, 

* No. 480a, ante. 

491a. .] — A firm of merchants in Egypt, C. 

& V., took out with applts., the Atlantic 
Assurance Co., an unvalued policy of marine 
insurance to the extent of £8,000, to cover 
certain textile goods, which they held as 
security for a debt, on a voyage from Egypt 
to England. The insured goods were lost on 
the voyage. Reap. W. had been in litigation 
with C. & V. & had obtained a judgment 
against them in the Egyptian Cte., & in part 
satisfaction of his judgment, & in considera- 
tion of other matters, he took from the 
liquidator of 0. & V. an assignment of their 
rights under the policy, subject to a stipula- 
tion that he should pay to the liquidator the 
first £1,000 recovered by him under the 
policy. W. then sued applts. on the policy, 
& judgment was given in his favour for 
£4,000. Applts. now appealed against this 
judgment, & resp. W. cross-appealed on the 
ground that the amount of the judgment 
should not have been limited to £4,000. The 
ct., after consideration, allowed the appeal 
& dismissed the cross-appeal : — Held : (1 ) per 
Scrutton, L.J., as the policy was an un- 
valued policy, it was essential that the value 
of the lost goods should be proved, and as the 
evidence was not sufficient to enable the ct. 
to fix any definite value the action failed ; 

(2) per Greer & Slesser, L.JJ., as the 
assignment to resp. W. did not pass to him 
the whole of the beneficial interest in the 
policy under Marine Insurance Act, 1906 
(c. 41), s. 60, W. could not sue on the policy 
without joining his assignors, & as the action 
was brought in his name alone it must fail ; 

(3) per cur., the expression “ prime cost” in 
Marine Insurance Act, 1906 (o. 41), s. 16 (3), 


means the value to the owner at or about the 
date of shipment. — Williams v. Atlantic 
Assurance Go., Ltd., [1933] 1 K. B. 81 ; 
102 L. J. K. B. 241 ; 148 t. T. 313 ; 37 
Com. Cas. 304 j 18 Asp. M. L. C. 334, C. A. 

491b. Assignment of unvalued policy.] — Williams 
v . Atlantic Assurance Co., Ltd., No. 491a, 
ante . 

497. Add. Annotation : — Refd. Aron v . Miall 
(1928), 189 L. T. 662. 

50$a. Pontoon with crane fixed thereon.] — Held : 
not a “ ship or vessel ” within the rules of an 
indemnity assocn., on the ground that the 
quality of adaptability for navigation was 
not Sufficiently present to bring it within the 
meaning of those words in the rules. — Mer- 
chants’ Marine Insurance Co., Ltd. v. 
North of England Protecting & In- 
demnity Assocn. (1926), 43 T. L. R. 107; 
71 Sol. Jo. 82 ; 32 Com. Cas. 165, C. A. 

506. Add. Annotation Refd. Maurice v. Golds- 
brough Mort & Co., [1939] A. C. 452. 

612. Add. Annotation : — Refd. The Humorous, 

• The Mabel Vera, [1933] P. 109. 

5i9a. What Included In “ tackle & furniture of the 

* barge ” — Moorings.] — Pltf.’s barge was in- 
sured by defts. The insurance was expressed 
to be on the “ body, tackle, apparel, ordnance, 
munition, artillery, boat, & other furniture ” 
of the vessel, “ while lying moored at East- 
ham Ferry stage or elsewhere, with- liberty to 
be towed to any dock or place not beyond 
the Rock Light to load coal, for repairs & (or) 
overhaul, while there & until back again at 
her moorings or held covered ; with liberty 
to moor in the Manchester Ship Canal while 
the operations for deepening the Eastham 
Canal are in progress. During the currency 
of the policy the moorings to which the 
insured barge was attached were damaged 
& pltfs. claimed under the policy : — Held : 
the underwriters were liable. — New Liver- 
pool Eastham Ferry & Hotel Co., Ltd. v. 
Ocean Accident & Guarantee Oorpn., 
Ltd. (1929), 142 L. T. 349 ; 36 Com. Cas. 
37 ; 18 Asp. M. L. C. 68, C. A. 

627. Add. Annotations : — As to (2) Consd. London 
Provincial Leather Processes, Ltd. v. 
Hudson, [1939] 2 K. B. 724. Refd. Wads- 
worth Lighterage & Coaling Co. v. Sea Insur- 
ance Co. (1929), 36 Com. Cas. 1. Generally , 
Refd. Land v. Mitchell (1928), 98 L. J. K. B. 120. 

551a. Insurance of charges upon cargo — Whether 
freight Included.] — By a policy of insurance 
the deft, insurance co. insured pltfs., who 
were shipowners, in respect of one of their 
steamships “ on cargo as per form attached." 
The form attached provided that the in- 
surance was ( inter aha) “ upon any chargee 
of said assured upon said cargo or any 
portion thereof,” The policy further pro- 
vided that the term “ cargo ” as used in the 
policy included (inter alia) “ chargee of said 
assured upon said cargo or any portion 
thereof.” During the currency of the policy 
pltfs.’ steamship became a total loss with 
all her cargo, A pltfs. lost their right to 
recover from the different consignees the 
freight which was in prooess of being earned 
by them at the time of the casualty. Pltfs. 
claimed to recover under the policy from 
deft, insurance co. in respect of that loss : — 
Held : the words “ any chargee of said 
assured upon said cargo ” included, A were 



VoL XEDL— Insoranoe. Cases 651a— 720b. 


intended to cover, the freight that was in 
process of being earned by the ship, & 
therefore pltfs. were entitled to recover 
under the policy in respect of that loss. — 
Gulf Sc Southern S.S. Co. (Incorporated) 
v. British Traders Insurance Co., Ltd., 
[1930] 1 K. B. 461 ; 99 L. J. K. B. 208 ; 142 

L. T. 406; 36 Com. Cas. 198; 18 Asp. 

M. L. C. 94. 

566. Add. Annotation : — As to (2) Refd. Maurice v. 
Goldsbrough Mort Sc Co., [1939] A. C. 462. 

585. Add. Annotation : — Refd. Hoff Trading Co. v. 
De Bougemont (1929), 34 Com. Cas. 291. 

636a. .] — Papadimitriou v. Henderson, No. 

1669a, post, 

639. Add. Annotation : — Refd. Maurice v, Golds- 
brough Mort Sc Co., [1939] A. 0. 462. 

661. Add. Annotations : — Consd. Vandepitte v. 
Preferred Accident Insurance Co. of New 
York, [1933] A. C. 70. Refd. Ruby S.S. 
Corpn., Ltd. v. Commercial Union Assurance 
Co. (1933), 150 L. T. 38. 

666. Add. Annotations: — As to { 5) Distd. Lind v. 
Mitchell (1928), 98 L. J. K. B. 120. Consd. 
Paterae v. Royal Exchange Assurance (1934), 
78 Sol. Jo. 669. Refd. Wadsworth Lighter- 
age & Coaling Co., Ltd. v. Sea Insurance Co. 
(1929), 36 Com. Cas. 1. Generally, Refd. 
Banco de Barcelona v. Union Marine Insce. 
(1925), 134 L. T. 360. 

676. Add. Annotation : — Consd. Maurice v. Golds- 
brough Mort Sc Co., [1939] A. C. 462. 

711a. Statement as to guarantee of policy — 
Estoppel.] — A series of marine reinsurance 
policies were issued by the National Marine 
Insurance Co. to appcts., upon each of which 
a claim for loss or damages arose. At the 
top of each policy was printed in red ink the 
following indorsement : “ The due fulfilment 
of the liabilities arising under this policy is 
guaranteed by the National Benefit Assurance 
Co., Ltd., established in 1890 Sc with assets 
exceeding £1,500,000.” 

The two cos., which were in liquidation, 
were closely associated, Sc shared the same 
chairman, managing director Sc underwriter, 

Sc the same offices & clerical staff. There 
was no evidence of any formal contract of 
guarantee of the policies between the two 
companies, & on this ground the liquidator of 
the National Benefit Co. rejected appcts.* 
proof : — Held : the co., on the evidence, was 
estopped from denying that the policies issued 
by the National Marine Co. bearing the above 
indorsement were so guaranteed, & the 
appcts. were therefore entitled to prove in the 
winding-up of the co . — Re National Bene- 
fit Assurance Co., Ltd., [1932] 2 Ch. 184 ; 
101 L. J. Ch, 339 ; 147 L. T. 624 :48 T. L. R. 
612. 

712a. Effect of decrees of foreign State — On 
liability of foreign reinsurance company to 
discharge obligations.] — By virtue of decrees 
of the Soviet Govt., insurance business in 
Russia was declared to be the monopoly 
of the State, Sc financial transactions in Russia 
were regulated. In an action to determine 
the effect of the above decrees on treaties > 


of reinsurance entered into between a Russian 
reinsurance co., having a branch office in 
London, & an English reinsurance co. : — 
Held : the decrees did not prevent the 
Russian co. from discharging their liabilities 
to the English oo. under one of the treaties 
by a payment in London out of their assets 
outside Russia, or by means of a set-off 
against the liabilities of the English co. to 
them under the treaties. — First Russian 
Insurance Co. v. London & Lancashire 
Insurance Co., [1928] Ch, 922 ; 97 L. J. Ch. 
446 ; 140 L. T. 337 , 44 T. L. R. 683. 

Annotation .—Reid. hazard Bros. & Co. u. Basque Indus- 
trielle de Mosoou, L&zard Bros. & Oo. v. Midland Bank, 
Ltd. (1931), 101 L. J. K. B. 65. 

718. Add. Annotations : — Consd. Sowerby v. 
Lindsay (1928), 139 L. T. 545. Retd. Excess 
Insce. v. Mathews (1926), 81 Com. Cas. 43 ; 
Versicherungs Und Transport Aktiengesells- 
chaft Daugava v. Henderson (1934), 161 L. T. 
392. 

719. Add. Annotations : — Consd. Firemen's Fund 
Insce. v. Western Australian Insce. Sc Atlantic 
Insce. (1927), 138 L. T. 108 ; Merchants’ Marine 
Insce. v. Liverpool Marine Sc General Insce, 
(1928), 97 L. J. K. B. 689 ; Gurney v. 
Grimmer (1932), 38 Com. Cas. 7. Refd. 
Excess Insce. v. Mathews (1926), 31 Com. Cas. 
43 ; Versicherungs Und Transport Aktionge- 
sellschaft Daugava v. Henderson (1934), 151 
L. T. 392. 

720. Add. Annotations : — Consd. Firemen’s Fund 
Insce. v. Western Australian Insce. Sc 
Atlantic Insce. (1927), 138 L. T. 108 ; Gurney 
v. Grimmer (1932), 38 Com. Cas. 7. 

720a. .] — Pltfs. insured a consign- 

ment of gunpowder on a voyage Sc reinsured 
with defts. Both the original policy & the 
reinsurance policies covered perils of the sea 
& jettison, & wore expressed to be u war- 
ranted free from loss arising from . . . 
destruction ... in a port of distress or 
otherwise.” The original policy contained 
no admission of seaworthiness, but the rein- 
surance policies did contain such an admission, 
SC they provided that defts. would “ pay as 
paid thereon,” Sc that the payment should 
be subject to the same terms as in the original 
policy. The vessel carried, in addition to 
the gunpowder, drums of sulphuric acid, & 
owing to heavy weather some of the drums 
burst Sc the acid disabled the machinery, 
with the result that the ship had to put in to 
a port of distress. There the required repairs 
could not be carried out with the gunpowder 
on board, & it was thrown overboard 
became a total loss. Pltfs. paid the owners 
as for a total loss, & claimed to be reimbursed 

* by defts . : — Held : as the way in which the 
sulphuric acid was stowed Sc loaded affected 
the safety of the ship & rendered her unsea- 
worthy, pltfs. were under no liability on the 
original policy, Sc they could not recover 
from defts. on the reinsurance policies. — 
Fireman’s Fund Insurance Oo. v. western 
Australian Insurance Oo., Ltd. (1927), 138 
L. T. 108 ; 43 T. L. R. 680 ; 17 Asp. M. L. C. 
332 ; 33 Com. Cas. 36. 

720b. “ On a voyage.”] — Pltfs. insured a consign- 
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ment of oranges from any port in Spain to 
Antwerp, &, after the ship had left Valencia 
& had been in wireless communication with 
Gibraltar, they reinsured with deft, by a 
slip, which referred to the fact that the ship 
had been in such communication with 
Gibraltar <fc which contained the words “ on 
a voyage/’ meaning, according to the 
evidence, that the risk should attach only 
from a named port in the course of the voyage. 
The ship Btranded before she reached Gibral- 
tar, the oranges were damaged, & pltfs. had 
to pay on the policy. In an action on the 
contract of reinsurance : — Held : on the true 
reading of the slip, the intention was to limit 
the risk to the voyage from Gibraltar, & the 
action failed. — E agle, Star & British 
Dominions Insurance Co., Ltd. v. Reiner 
( 1927), 43 T. L. R. 259 ; 71 Sol. Jo. 176. 

720c. Insured object in damaged condition at 
expiration of insurance — Continuation of risk 
for “ immediate consequences 99 of such 
damage.] — Pltfs., reinsurers of a risk under a 
marine policy, reinsured that risk with defts. 
The policies were subject to the following 
conditions : “In the event of the vessel 
not being at the place of destination on the 
date of the expiration of the policy, the insur- 
ance shall continue in force till the end of the 
day when the vessel arrives at her first place 
Of destination ; ” & “ If the insured object 
is in a damaged condition a; the time when 
the insurance expires, the risk shall continue 
for the immediate consequences of such 
damage until the object without unnecessary 
delay has been repaired or sold.” On the 
date of the expiration of the policy, the 
vessel had not arrived at L. Bay, her first 
place of destination, but before reaching it 
she grounded on a reef & was taken into 
L. Bay badly damaged. Temporary repairs 
having been effected, she continued her 
voyage, but as she began to leak again she 
had to be run ashore in order to prevent 
sinking, & was subsequently sold as a wreck. 
Pltfs. having paid the original insurers as 
for a total loss, claimed against defts. on 
their reinsurance policy : — Held : the loss 
was an immediate consequence of the damage 
done by the original stranding, & the risk 
covered by the policy continued, until the 
vessel was repaired with no unnecessary 
delay, for the immediate consequences of 
the original damage. — Merchants’ Marine 
Insurance Co. v. Liverpool Marine & 
General Insurance Co. (1928), 97 L. J. 
K. B. 589; 139 L.T. 184 ; 44 T. L. R. 612 ; 17 
Asp. M. L. C. 475 ; 33 Com. Cas. 294, A. C. 

729. Add . Annotations ; — Apld. Gurney v. Grimmer 
(1932), 38 Com. Cas. 7. Refd. Bergens 
Dampskibs Assurance Forening v. Sun In- 
surance Office, Ltd. (1930), 143 L. T. 435; 
Versicherungs End Transport Aktiengesells- 
chaft Daugava v. Henderson (1934), 151 L. T. 
392. 

729a. Insurance against total or constructive or 
arranged total loss — Meaning of “ arranged ” 
— Artificial total loss not included.] — The 
owners of a Norwegian steamship were 
insured with pltfs. & other underwriters. 
Pltfs. re-insured their risk with defts. The 
insured steamship stranded in the Black 
Sea but was floated off & eventually reached 
Constantinople. Owing to the absence of 
adequate repairing facilities at this port, it 


was extremely doubtful that the vessel's 
condition would permit her to reach a port 
where repairs could be carried out without 
the risk of her becoming a total loss. In 
these circumstances the owners & under- 
writers agreed to settle the matter : the 
vessel was to be regarded as a total loss & 
the underwriters were to pay an agreed sum 
which in fact was more than her full repaired 
value at the time. Pltfs. claimed a pro- 
portionate part of the sum so paid from 
defts. The material portion of the policy 
of re-insurance was as follows : “ Insurance 
. . . upon hull & machinery, etc., valued as 
in original policy. Being against total & 
(or ^constructive & (or) arranged total loss of 
vessel only as per Bergens Damp Club 
policies & to follow their settlements ” : — 
Held : the action failed. On the true con- 
struction of the contract there must be either 
a constructive total loss or a genuine claim 
for one which claim is settled by arrange- 
ment. The word “ arranged ” really meant 
compromised & did not cover an artificial 
total loss created by the will of the parties. — 

• Bergens Dampskibs Assurance Forening 

• v. Sun Insurance Office, Ltd. (1930), 143 
L. T. 435 ; 46 T. L. R. 543 ; 74 Sol. Jo. 568 ; 
18 Asp. M. L. C. 172. 

Annotation : — Refd. Gurney v. Grimmer (1932), 38 Com. 

Gas. 1. 

729b. “ Compromised &/or arranged tot^al loss 99 
— What amounts to.] — Pltf. & other under- 
writers insured the owners of a steamship 
against a number of risks, including total or 
constructive total loss. Pltf. then reinsured 
part of his risk with deft., the reinsurance 
policy providing ( inter alia), that the re- 
insurer would pay only in the event of total 
constructive compromised &/or arranged 
total loss. During the currency of the insur- 
ance the steamer stranded & the owners 
claimed for a constructive total loss. After 
negotiation, pltf. & his co-underwriters 
settled the claim of the owners by paying 
in full for a constructive total loss & by paying 
a further sum, which was less than the 
amount claimed, in respect of expenses 
incurred by the owners under the sue & 
labour clause. Pltf. now sought to recover 
from deft, under the reinsurance policy. 
Deft, denied that a constructive total loss 
had in fact occurred, & he also denied that 
the settlement made by pltf. with the owners 
was a “ compromised &/or arranged total 
loss ” within the meaning of those words in 
the reinsurance policy. It was agreed that 
the question whether there had in fact been 
a constructive total loss should not be dealt 
with until a decision of the ct. had been 
obtained on the meaning of the words “ com- 
promised &/or arranged ” : — Held : per 
Scrutton, L.J., as the total sum claimed by 
the shipowners had not been paid, but their 
claim as a whole had been compromised by 
payment of a sum smaller than the total 
claimed, the claim as a whole & each separate 
item of it had been “ compromised ” within 
the meaning of the reinsurance policy 
although one item had in fact been paid in 
full ; per Lawrence & Greer, L.JJ., 
whether there had or had not been a com- 
promise of the shipowners’ claim for con- 
structive total loss that claim had been 
discussed <fc the payment of it had been 
“ arranged ” within the meaning of the 
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policy. — G tonet v. Grimmer (1932), 38 
Com. Gas. 7, C. A. 

Annotation : — Retd. Verslcherunga Und Transport Aktienge- 
Bellaohaft Daugava v. Henderson (1934), 151 L. T. 392. 

780. Add . Annotation : — Refd. Leon v. Casey 
(1932), 48 T. L. R. 452. 

731. Add. Annotations: — As to (1) Consd. Gurney 
v. Grimmer (1932), 38 Com. Gas. 7. Refd. 
Versicherungs Und Transport Aktiengesell- 
schaft Daugava v. Henderson (1934), 151 L. T. 
392. Generally , Refd. Excess Insce. v. 
Matthews (1925), 31 Com. Cas. 43. 

783a. t — Reinsurer not liable for costs of de- 
fending action brought by insured.] — Pltfs., 
an insurance co. carrying on business in 
Latvia, insured certain buildings at Riga 
against damage by fire. The buildings were 
the property of a co., called in this case the P. 
co., which was in liquidation, & the insurance 
covered only the buildings themselves & 
not their contents. Pltfs. reinsured part of 
their risk in England with a group of Lloyd’s 
underwriters represented by one H., & part 
with another group represented by one C. 
During the currency of the policy a fire 
occurred on the insured premises, <fc the 
P. co. made a claim under their policy with 
pltfs. Pltfs. resisted the claim, but finally 
settled it by payment of an agreed sum. 
Pltfs. then claimed to be indemnified under 
their policies of reinsurance, <fc as these re- 
insurers refused to pay pltfs. brought these 
actions to recover the sums due from the two 
groups of underwriters respectively. The 
two actions were tried together. The ground 
upon which payment by the reinsurers was 
refused was that they had been induced to 
grant the reinsurance by a statement that 
the insured buildings were warehouses which 
were & would continue to be empty, whereas 
in fact they were being used for the storage 
of flax, which was a highly inflammable 
substance: — Held.: (1) whatever might be 
the general rights of insured persons as to a 
cause of action arising as soon as the subject 
matter of the insurance is affected by a peril 
insured against, in this particular policy 
the undertaking of deft, was to follow the 
settlements of pltfs., & deft, was therefore 
under no liability until the pltfs. had effected 
a settlement, & the correct rate of exchange 
was that existing at the date of the settle- 
ment ; (2) in the absence of express provision 
to the contrary in the policy of reinsurance 
the insurer could not recover from the 
reinsurer the costs & expenses of resisting a 
claim by the assured. — Versicherungs Und 
Transport A. G. Daugava v. Henderson, 
Versicherungs Und Transport A. G. 
Daugava v. Campbell (1934), 39 Com. Cas. 
154 ; affd 151 L. T. 392 ; 78 Sol. Jo. 503 ; 
39 Com. Cas. 312, C. A. 

734. Add. Annotations: — As to (1) Consd. Fire- 
men’s Fund Insce. v. Western Australian 
Insce. & Atlantic Insce. (1927), 138 L. T. 108 ; 
Versicherungs Und Transport A. G. Daugava 
v. Henderson, Versicherungs Und Transport 
A. G. Daugava v . Campbell (1934), 39 Com. 
Cas. 154. 

735a. Unsuccessful action against Insurer — Failure 
to pay costs — Liability of reinsurer to Insurer.] 
— By a policy of marine insurance a vessel 
was insured by her owner with the present 
pltf., who by another policy reinsured the 
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vessel against the risks, & for the period, 
covered by the original policy, for total loss 
only. A claim by the owner against the 
present pltfs. on the original policy failed 
cm the ground that the vessel had been 
scuttled ; & the present pltfs. obtained a 
judgment against the owner for costs, but it 
was impossible to recover the costa. The 
present pltfs. then claimed these costs from 
the present deft., one of the underwriters of 
the reinsurance policy. There was in the 
reinsurance policy a sue & labour clause, 
but no express contract by the reinsurers to 
pay the costs in question : — Held : that the 
sue & labour clause was inapplicable to such 
a claim, & as there was neither an express 
nor an implied contract to pay the costs in 
question the action failed. — Scottish Metro- 
politan Assurance Co., L/td. v. Groom 
(1924), 41 T. L. R. 35, C. A. 

Annotation : — Consd. Veraicborungs Und Transport A. G. 
Daugava e. Henderson, VersicherunjrB Und Transport 
A. G. Daugava v. Campbell (1034), 39 Com. Cas. 154. 

735b. Rate of exchange — As at date of settlement.] 

— Versicherungs Und Transport A. G. 
Daugava v. Henderson, Versicherungs 
Und Transport A. G. Daugava v. Camp- 
bell, No. 733a, ante. 

747. Add. Annotation : — Refd. lloag v. Standard 
Marino Insurance Co., [1937] 2 lv. B. 113. 

748. Add. Annotations :■ — Consd. Boag v. Standard 
Marine Insurance Co., [1937] 2 lv. B. 113. 
Refd. Goole & Hull Steam Towing Co. v. 
Ocean Marine Insce. (1927), 44 T. L. R. 133. 

760. Add. Annotations: — As to (2) Refd. Williams 
v. Atlantic Assurance Co. (1932), 37 Com. Cas. 
304. Generally , Refd. Aslan v. Imperial 
Airways, Ltd. (1933), 149 L. T. 276. 

763. Add. Annotations : — Consd. Hoff Trading Co. 
v. De Rougemont (1929), 34 Com. Cas. 291. 
Refd. Merchants’ & Manufacturers’ Insurance 
Co. v. Davies, 1 1037 J 2 All Ifi. \i. 707. 

765. Add. Annotations: — As to (1) Refd. Mer- 
chants’ & Manufacturers’ Insurance Co. u. 
Davies, [1937] 2 All E. R. 767. As to (2) 
Apld. Hoff Trading Co. v. Dc Iiougeraont 
(1929), 34 Corn. Cas. 291. 

766. Add. Annotation : — Consd. Hoff Trading Co. 
v. De Rougemont (1928), 34 Com. Cas. 180. 

782. Add. Annotation : — Refd. Lake v. Simmons 
(1926), 95 L. J. lv. B. 586. 

786. Add. Annotation: — As to (2) Apld. Kauf- 
mann v. British Surety Insce. Co. (1929), 
45 T. L. R. 399. 

791. Add. Annotation .—Apld. Scindia Steamships 
(London), Ltd. v. London Assurance, [1937] 
1 K. B. 639. 

799. Add. Annotation: — As to (2) Consd. The 
Stranna, [1937] P. 130. 

800. Add. Annotation: — Refd. Re Morgan & Pro- 
vincial Insurance Co., [1932] 2 K. B. 70. 

806. Add. Annotations : —As to (2) Refd. Reardon 
Smith Lines, Ltd. v. Black Sea <te Baltic 
General Insurance Co., ( 1938 1 2 All E. R. 706. 
As to (3) Refd. North & South Insurance 
Oorpn., Ltd. v. National Provincial Bank, 
Ltd., [1936] 1 lv. B. 32S. 

845. Add. Annotation : — Refd. Lindsay Blee 
Depots, Ltd. v. Motor Union Insce. Co. 
(1930), 46 T. L. R. 572. 

852a. Landing dispensed with by owner.] — 



Cases 6—416, 


English and Empire Digest Supplement, 


SOLICITORS. 

Note : — See , now. Solicitors Act, 1932 (c. 37) ; Solicitors Act, 1933 (c. 24). 


Part II. — Admission and Registration. 


6. Add . Annotation : — Refd. Edwards v. A.-G. for 
Canada (1929), 46 T. L. R. 4. 


9a. 


Company as solicitor — Whether permissible.] 

— Law Society v . United Service Bure ad. 
Ltd., No. 4725a, post. 


Part III. — Rights and 

321a. County court — Exercising bankruptcy Juris- 
diction — Without signing court roll.] — A pro- 
perly qualified solr. of the Supreme Ct. has 
a statutory right to practise in a county ct. 
in the exercise of its bkpcy. jurisdiction, & 
to recover his costs for so doing, although he 
has not signed the roll of solrs. in that county 
ct. — Re Debtor (No. 29 op 1931), [1934] Oh. 
280 ; 103 L. J. Ch. 130 ; 150 L. T. 126 ; 60 


Privileges of Solicitors. 

T. L. R. 38 ; [1933] B. & C. R. 138, 0. A. 

331. Add, Annotation : — Consd. Re Debtor (No. 29 
of 1931), [1934] Ch. 280. 

334. Add. Annotation : — Refd. Re Debtor (No. 29 
of 1931), [1934] Oh. 280. 

335. Add. Annotation : — Refd. Re Debtor, Peti- 
tioning Creditor v. Debtor (No. 29 of 1931) 
(1933), 102 L. J. Ch. 348. 


Part IV. — Solicitor and Client. 

414. Add. Annotation : — Coasd. Warmingtons v. I 415. Add. Annotation : — Consd. Warmingtons v. 
McMurray, [1937] 1 All E. R. 562. McMurray, [1936] 2 All E. R. 745. 


PART I. 

sa. Jurisdiction of Benchers.] — Held: 
pltf. was entitled to have hie name 
restored to the rolls. The benchers’ 
order striking It oil was null & void. 
Under the Legal Profession Act, 

R. S. A.. 1922, suoh an order could be 
mado only after Investigation & recom- 
mendation by the discipline committee, 
which never took place. The fact 
that the official discipline committee 
comprised all the benchers who 
eventually reoelved & adopted the 
recommendation of the special com- 
mittee, could not, even apart from the 
fact that those benchers adopting it 
had made no investigation of tneir 
own, overcome the statutory require- 
ment of the noting by the discipline 
committeo as a distinctive body. — 
Harris v. Law Society of Alberta, 
[193(1] S. C. R. 88 j ID. L. R. 401 ; 
f> V. L. J. (Can.) 227. — CAN. 

PART II. SECT. 2, SUB-SECT. 1. 

%x. Effect of alteration of law — On 
right to admission.] — Appot. on July 30, 
1930, entered into written articles with 
an attorney who had not been in 
praotloe for seven years. Op Aug. 1, 
1930, R. S. C., Ord. 32, r. 53, was 
repealed & a new rule was substituted 
which provided that no attorney who 
had not practised In Natal for at least 
seven years should be entitled to take 
under articles any candidate attorney. 
Appct. applied for admission as a 
candidate attorney & the application 
was opposed by the Law Society : — 
Held : granting the application, by 
entering into the artioles prior to the 
repeal of r. 53 appot. had acquired a 
right which was preserved to him by 
sect. 13 of Act 5, 1910 . — Ex p. De 
Souza (1930), 51 N. L. R. 221.— 

S. AF. 

PART II. SECT. 2, SUB-SECT. 5. 

sm. Absence during illness — Ad- 
ditional service. ] — The Rules of the 
Council of Legal Education provided 
that an artioled clerk may serve under 
special provisions in the articles for 
such term as Is necessary to complete 
the full term of service required by 
the rules, where he has been absent 
from the service for a period not 


exceeding thirty days in each year 
with the consent of the person to whom 
he is bound. An artioled olerk, whose 
articles contained such special pro- 
visions & whose required term of ser- 
vice was four years, was absent from 
service during the fourth year for 
114 days owing to illness. Undor the 
special provisions in the articles ho 
Berved for an additional period of thirty 
days, which ended on Apr. 10. He 
continued to serve the master, & on 
June 27 entered into supplementary 
articles for a further period of eighty - 
four days : — Held : the clerk’s service 
did not comply with the requirements 
as to service under articles, & a special 
order that his service had been sufficient 
should be refused. — Ex p. Ahern, 
[1931 1 V. L. R. 292 ; Argus L. R. 246. 
— AUS. 

PART II. SECT. 2, SUB-SECT. 7. 

sq. Jewish clerk absent on. Sabbath.]- - 
An articled clerk of Jewish religion 
was absent from his master’s office on 
Saturday mornings, because his religion 
did not permit him to work on the 
Sabbath. He served an extra period 
under his articles sufficient to make up 
the number of half days on which he 
had been absent : — Held : his period 
of service was sufficient for a certifi- 
cate. — Re Goldenberg (1938), 44 

A. L. R. 248.— AUS. 

PART II. SECT. 5. 

179 I. When application granted — 
Solicitor called to the Bar — Appointed to 
Judicial office — Office abolished. ] — A 
solr., admitted in 1894, was struck off 
the roll at his own request in 1900 in 
order to be called to the Irish Bar. He 
was called to the Bar in the latter year. 
In 1918 he became a Judge of the 
Chancery Div. of the then High Ct. in 
Ireland, & later in the same year a 
Lord Justloe of the then Ct. of Appeal 
in Ireland. He held the latter office 
until 1924, when, following the change 
of government in Ireland, the office 
was abolished. Subsequently he was 
called to the English Bar, but, owing 
to illness, was compelled to abandon 
his practice. He was then disbarred 
hot*' in nd in Wr nd at 1 ’® 


own request, with a view to his being 
readmitted a solr. in the Irish Free 
State. He now applied to be so re- 
admitted. The Incorporated Law 
Society did not oppose the application : 
— Held : the application be granted 
having regard to the special circum- 
stances of the case, via., that appct. 
did not retire from his judicial office 
voluntary, but owing to its abolition ; 
that as a solr. he would not be an 
officer of, or practise in, any ct. in 
whioh he sat as a Judge ; that upwards 
of five years had elapsed sinoe he had 
ceased to hold ludloial office, & during 
the greater part of that time he had 
lived out of Ireland ; & that the reason 
for the application was the state of hie 
health, whioh required active occupa- 
tion, this motive displacing the idea 
of any improper or corrupt considers 
tion behind the application. Appct. 
was, however, required to give an 
undertaking that he would not seek 
personal audience in any of the cte. — 
Re Solicitors Act & Sir James 
O 'Connor, [1930] I. R. 023.— IR. 


PART IV. SECT. 1, SUB-SECT. 1. 

380 II. .] — It is the duty of a 

solr. to obtain a written authority 
from his client before he commences 
a suit. — Sale & Sale v. McMillan, 
[19311 4 D. L. R. 203 ; O. R. 418 ; 
revsd. on other grounds. [19321 2 D. L. R. 
345 : 8. C. R. 543. — CAN. 

380 ill. .1 — Althcftigh a retainer 

should be in writing, it Is sufficiently 
established when a firm is engaged 
by a oo. under a resolution of 
the board of directors. — Andrews, 
Andrews & McBride v. Two-in-Onb 
Gold Mines, Ltd.. [1937] 2 D. L. R. 
709 ; O. R. 482.— CAN. 


PART IV. SECT. 1, SUB-SECT 8. 

p 1. Denial by client .1 — Where 

on the taxation of a solr.’s bill of costs 
the retainer of the solr. is denied by 
the client the onus is on the solr. to 
prove the retainer. — B arker v. Serine 
(No. 2), [1936] 1 W. W. R. 431 ; 1 
D. L. R. 544 ; 50 B. O. R. 298.— CAN. 

t L .1— Where a solr. 

has undertaken legal business without 
a *ei***M* # * j *b*Tt*w» i h*s 
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449a. •] — Deft, had embarked upon a 

variety of investments & transactions which 
were likely to result in serious losses. She 
retained pltfs. generally to prosecute all such 
actions & proceedings as might be necessary to 
get her out of her difficulties. Having success- 
fully prosecuted several matters pltfs. delivered 
a bill of costs. Deft., while offering to meet 
all disbursements in arbn. proceedings which 
were then being prosecuted on her behalf, 
intimated that she could not pay anything 
further. # Pltfs. then discharged themselves 
from their retainer & delivered a second bill & 
brought this action upon both bills : — Held : 
this was not a case of a solr. retained to 
prosecute an action & no question of entire 
contract arose. The retainer here was one 
to prosecute a variety of matters & in such a 
case it was not reasonable that a solr. should 
engage himself for an indefinite time without 
payment. In this case the solr. could upon 
reasonable notice cease to act & sue for his 
costs. — Wakmingtons v . MoMuiiray^ [1937] 
1 All E. R. 562 ; 63 T. L. R. 395 ; 81 Sol. Jo. 
178, C. A. 

483a. Change by Official Solicitor — Substitution of 
Official Solicitor for solicitor on record.] — 

The Official Solr., on appointment to defend 
an action in place of a deceased deft., gave 
notice of change of solrs. & substituted 
his name for that of the solrs. on the record 
as acting for the deceased deft., who were also 
the solrs. of deceased’s insurance co. On 
summons for directions issued by pitf., 
counsel for the solrs. moved the learned judge 
to order that the Official Solr. should leave the 
control of the defence in the hands of the 
said solrs., & that they should remain on the 
record, & that the notice of change of solrs. 
should be removed from the file. The 
learned judge accordingly varied in this sense 
his original order appointing the Official Solr. 
to represent deceased deft. The Official 
Solr. appealed : — Held : as the Official Solr. 
had the same right as any other litigant to 
choose who should be his solr., & was entitled 


to act for himself, he was entitled to control 
the defence of himself as representative of 
deceased deft. & the change of solr. on the 
record was properly made, & the learned 
judge had no jurisdiction to make the varia- 
tion complained of. — W atts v. Official 
Solicitor, [1936] 1 All E. R. 249 ; 80 Sol. 
Jo. 204, C. A. 

Annotation : — Expld. Pratt v. London Passenger Transport 
Board, Green v. Vandekar, [1937] 1 All E. It. 473. 

626a. Solicitor acting under court.] — The owner 
of land involved in litigation in Chancery, 
held not liable for the acts of a person acting 
as her attorney in the ct., & of his own 
motion, under, as he supposed, its authority, 
but not being her general attorney, & with- 
out her privity or actual authority in the 
particular matter. — O xenham v. Collins 
(1860), 2 E. & F. 172, N. P. 

Annotation : — Reid. Oxenham v. Smythe (1860), 2 F. & F. 
220 . 

699. Add. Annotation : — Retd. Be Lloyds Bank, 
Ltd., Bomze & Lederman v. Bomze, [1931] 
1 Ch. 289. 

700. Add. Annotation : — Refd. Lancashire Loans, 
Ltd. v. Black, [1934] 1 K. B. 380. 

701. Add. Annotation : — Refd. Lancashire Loans, 
Ltd. v. Black, [1934] 1 K. B. 380. 

711. Add the following paragraph : — 

The ct. will allow a client to institute pro- 
ceedings against a solr. within a reasonable 
number of years after the connection of 
solr. & client has ceased. A solr. took an 
assignment of some leasehold property from 
his client in 1810 ; their connection deter- 
mined a few months afterwards. In 1828, 
the client filed a bill against the solr., insisting 
that the assignment was intended to be a 
mtge., & not a sale. The bill was dismissed 
by the Master of the Rolls in 1830 ; a petition 
of appeal was presented in 1840. The client 
has raised the question by some letters in 
1811: — Held: after so long a time bad 
elapsed, the ct. would not assist him in such 
a claim. 


a dispute with the client os to the 
authority conferred thereby, & there 
is nothing but assertion against 
assertion, the ©t. must accept the 
client's denial as against the affirma- 
tion of the solr. — E ooles t>. Russell, 
[1928] 3 W. W. R. 765: affd., [1928] 3 
D. L. R. 32; 2 W. W. R. 143.— CAN. 

t il. .] — A solr. may 

prove the faot of his retainer by a 
client without the production of a 
written retainer, but if the only 
evidence as to retainer is on affidavit, 
Sc consists merely of assertion Sc 
counter-assertion, the solr. falls to 
prove the retainer. — Murphy v. Lies- 
field (1930), V. L. R. 142; Argus 
L. R. 94.— AUS. 

PART IV. SECT. 1, SUB-SECT. 4.— E. 

tg. AH plaintiffs must concur .] — 
K. B. rule 296 does not entitle one of 
two or more pltfs. to take out a 
vrascipe order changing his solr., 
leaving the original solrs. on the record 
to represent the remaining pltf. or 
pltfs. Said rale can be made use of 
only where all pltfs. ooncur, & If there 
are any circumstances where one pltf. 
requires to have eeparate representa- 
tion, be It temporary or permanent, 
then a special application should be 
made. If there develops any conflict 
of interest or division of opinion 
between oo -pltfs., then one of them 
can apply to bo given the sole conduct 
of the cause. The roles contemplate 
only one place or address where the 


papers shall be served on the solrs. 
who institute an action for two or 
more pltfs. — M cLeod v. Winnipeg 
Supply Sc Fuel Co., Ltd., [1934] 2 
W. W. R. 385; 42 Man. L. R. 133.— 
CAN. 

PART IV. SECT. 1. SUB-SECT. 7.— F. 

■y. Joint retainer — Denial of liability 
— “ Reasonably necessary services .”) — 
Northern Life Ass’oe Co. of Canada 
o. McMabter, ri928] 3 D. L. R. 497 ; 
[1928] 8. 0. R. 51 2 ; affo. S. C. suJj nom. 
Re Solicitors, 33 O.w.N. 175. — CAN. 

sz. Whether permissible — Separate 
defences — No conflict of interest .) — 
\Vhere there is no conflict of interest 
between co-defts. so far as the action 
is concerned, there is no reason why 
a solr. who had acted as solr. for one 
of them prior to the action & with 
respect to it should not act as the 
other’s solr. Sc counsel in the action, 
even though they put in separate 
defences.— waddbll v. Gray -Camp- 
bell, Ltd. Sc Scarrow, [19291 3 
D. L. R. 488 ; 2 W. W. R. 113: 23 
S. L. R. 527 : revsQ., [1929] 2 D. L. R. 
362 ; 1 W. R. 241.— CAN. 

PART IV. SECT. 2, BUB-SECT. 2.— 

A. (e). 

t 1. Liability of solicitor.) — 

Moran v. Schermerhorn (1858), 2 
P. R. 261.— CAN. 

PART IV. SECT. 2, SUB-SECT. 2.— 

B. (d). 

•a. Submission to judgment .) — Dubuc 


v. Marston Cohpn., [1928] 1 D. L. R. 
225 : [1927] 8. C. R. 520.— CAN. 

PART IV. SECT. 3, SUB-SECT. 1. 

675 111. .) — A transaction be- 

tween solr. & client, in which the solr. 
takes a benefit, cannot be supported 
unless the solr. has taker care that 
his client Is fully acquainted with the 
facts & properly advised upon them, 
& the onus of proving this is upon the 
solr. 

Where the solr. for a loan co. had 
benefited from a loan made by the 
oo. to B., by receiving out of the pro- 
ceeds of the loan payment of certain 
mtges. from B. to the solr. & certain 
commissions & fees in connection with 
said mtges : — Held : under the cir- 
cumstances of the case, the solr. must be 
held to have been guilty of a breach 
of duty to the co. & ho was liable to 
it for loss suffered through the trans- 
action. — Biggs v. London Loan Sc 
Savings Co. of Canada, London 
Loan Sc Savings Co. of Canada v. 
Brickenden, [1833] 8. C. R. 257 ; 3 
D. L. R. 161.— CAN. 

PART IV. SECT. 8, SUB-SECT. 8.— B. 

r I. .1 — The same considerations 

which apply to a purchase by a solr. 
from his client apply also to a sale by 
a solr. to his client ; Sc the obligations 
of & clerk In the service of a solr., to 
whom the solr. has delegated a matter, 
or to whom the solr.'s client goes direct. 


3 



Cases 862a— 1117. English and Empire Digest Supplement. 


Pltfs., a firm of merchants at 0., imported a 
cargo of bunker coal from the Tyne, having 
insured the risk of the ocean transit with the 
P. co. until the goods were “ discharged & 
safely landed,” including “ all risks of craft 
to & from vessel & whilst in craft awaiting 
landing.” The storage risk, while at moor- 
ings at O., was covered by defts. Pltfs.* 
practice was to have bunker coal discharged 
into barges & to leave it in the barges until 
a vessel required bunkers & then to supply 
that vessel from a barge alongside. When 
the coal in question had arrived at O. & 
1,000 tons of it had been discharged into a 
barge, the barge sank during the following 
night & part of the coal was lost & part was 
damaged. Pltfs. having claimed from defts., 
the latter compromised the claim & took 
third-party proceedings to recover a con- 
tribution from the P. co. on the ground of 
double insurance : — Held : as pltfs. dispensed 
with landing the P. co.’s risk terminated 
when the discharge was completed, &, as 
the discharge of the 1,000 tons had been 
completed, the proceedings against the third 
party failed. — Lindsay Blee Depots, Ltd. 
v. Motor Union Insurance Oo., Ltd. 
(1930), 40 T. L. R. 572. 

855a. Effect of clause.] — Claimants insured with 
defts. a quantity of cork from a port or place 
between Bordeaux & Nice to the United 
Kingdom. Claimants were ;ork growers & 
had a factory & warehouse near Algeciras, 
& they had sent from the factory to Algeciras 
quantities of cork for shipment, & had allowed 
it to accumulate on the jetty there until 
there should be enough for a cargo. While 
a quantity of cork was on the jetty awaiting 
shipment & before the policy was issued, a 
fire broke out on the jetty, & to prevent the 
fire spreading, the authorities jettisoned part 
of the cork & threw sea-water on the 
remainder, with the result that a large 
portion of the cork was lost or damaged. 
The policy, when issued, contained (inter 
alia) a marginal clause that the policy was 
not to enure to the benefit of any fire 
insurance co., but loss reasonably attributable 
to fire was covered. It also contained a 
warehouse to warehouse clause. A claim 
under the policy was referred to arbn., & the 
arbitrator treated the marginal clause as non- 
existent, on the ground that it was not 
included, or stipulated for, in the slip which 
represented the true contract between the 
parties, Sc he also found that the loss was one 
reasonably attributable to fire *. — Held : 
(1) the goods on the pier at Algeciras, having 
come in the ordinary course of transit from 
the shippers’ manufactory at San Roque, 
were covered by the policy ; (2) there being 
an existing fire Sc an imminent peril, the 
damage caused by water, used either to 
extinguish the fire or to prevent it from 
spreading, was a proximate consequence of 
fire, which could be recovered under the 
general words of the policy, as being ejusdem 
generis with fire ; (3) the underwriters were 
not relieved from liability by the restraint 
of princes clause ; (4) the case must be 

remitted to the arbitrator upon the question 
whether the policy issued, so far as it con- 
tained the fire policy clause, was or was not 
contrary to the usual form of marine insur- 
ance on goods. — Symington Sc Co. v . Union 


Insurance Society op Canton (1928), 9' 
L. J. K. B. 640 ; 139 L. T. 380 ; 44 T. L. R 
635 ; 18 Asp, M. L. C. 19 ; 34 Com. Oaa. 21 
C. A. 

906. Add. Annotation: — As to (2) Refd. Eagle 
Star & British Dominions Insce. v. Reine 
(1927), 43 T. L. R. 259. 

912a. Vessel laid up — Continuation of voyage.]— 
Deft, corpn. insured pltfs.* steamship P. fc 
twelve calendar months from xnidnigh 
July 30, 1930, to midnight, July 30, 1981 
subject to “ Institute Time Clauses a 
attached.” Clause 13 of the Institute Tim 
Clauses provided “ warranted free fror 
particular average under 3 per cent.’ 
Clause 16 provided : “ The warranty Sc con 
ditions as to average under 3 per cent, to b 
applicable to each voyage as if separate!, 
insured, Sc a voyage shall be deemed to com 
mence at one of the following periods to b 
selected by the assured when making up th 
claim, namely, at any time at which th 
vessel (1) begins to load cargo, or (2) sal* 
in ballast to a loading port. Such voyag 
shall be deemed to continue during th 
ensuring period until either she has mad 
one outward So one homeward passage (in 
eluding an intermediate ballast passage i 
made) or has carried & discharged tw 
cargoes, whichever mq,y first happen, Sc 
further, in either case, until she begins t 
load a subsequent cargo or sails in ballast fo 
a loading port.” The P. was chartered t 
load in the River Plate for Antwerp, c 
between Jan. 10, 1931, & the discharge of he 
cargo at Antwerp on Apr. 9, 1931, sh 
sustained damage on three occasions. Sh 
then lay up at Antwerp till Aug. 27, 1931 
owing to absence of freight. During th 
period of lying up she sustained damage o 
two occasions. The question for decisioi 
was whether the cost of repairs arising fron 
these two later casualties could be added tc 
the expenses incurred on the three earlie 
casualties so as to ascertain whether the 3 pe 
cent, particular average was exceeded 
Held : on the clear wording of clause 16 
which defined a “ voyage,” the voyage whicl 
had commenced on Jan. 10 was still con- 
tinuing during the period of lying up. Or 
any other construction there would be grea 
difficulty in knowing what limit to put on th< 
period of delay. The contention of pltfs 
was right, Sc there must be judgment fo 
them. — Portvalk Steamship Co., Ltd. v 
Royal Exchange Assurance Corpn. (1932) 
147 L. T. 217 ; 48 T. L. R. 441 ; 70 Sol. Jo 
415 ; 18 Asp. M. L. C. 309. 

1052. Add. Annotation : —As to (3) Reid. Com- 
pania Naviera Baclii v. Henry Hosegood & 
Son. Ltd., [1938] 2 All E. R. 189. 

1087. Add. Annotations : — Refd. Foscolo Mango 
Co. v. Stag Line, Ltd., [1931] 2 K. B. 48 
Haynes v. Harwood, [1935] 1 K. B. 146 ; Tate 
& Lyle, Ltd. v. Hain S.S. Co. (1934), 151 L. T 
249. 

1099. Add. Annotation : — Refd. Foscolo Mango $ 
Co. r. Stag Line, Ltd., [1931] 2 K. B. 48. 

1105. Add. Annotation : — Refd. Beauchamp v 
National Mutual Indemnity Insurance Co. 
[1937] 3 All E. R. 19. 

1117. Add. Annotation : — Refd. Kawasaki Kiser 


Id 
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Kabushiki Kaisha of Kobe v. Bantham S.S. 
Co. (No. 2), [1939] 1 All E. K. 819. 

1203a. .] — Littledale v. Dixon 

(1805), 1 Boa. & P. N. R. 151 ; 127 E. R. 
417. 

Annotation: — Held. Morrison v. Muspratt (1827), 12 Moore, 
O. P. 231. 

1206. Add . Annotations : — As to (8) Consd. Green- 
hill t7. Federal Insoe. (1926), 95 L. J. K. B. 
717 ; Hoff Trading Co. 17. De Rougemont 
(1928), 34 Com. Caa. 180. 

1220. Add, Annotation: — Refd. Glicksman v. 

Lancashire & General Assce., [1927] A. C. 
139. 

1252. Add. Annotation : — Consd. Greenhill v. Fede- 
ral Insce. (1926), 95 L. J. K. B. 717. 

1265a. .] — In an action on a policy of marine 

insurance on a cargo of celluloid shipped from 
America to France, defts. pleaded that 
assured had wrongfully concealed certain 
facts material to be disclosed to them. The 
cargo had in fact been previously carried, 
partly on deck, in a protracted voyage from 
New York to Halifax, where, the vessel being 
unable to proceed further, it was unloaded 
& part put in a warehouse, & the rest left on 
the open quay, exposed to severe weather, 
for over two months : — Held : these facts 
were material to be disclosed to the under- 
writers, & as they were not disclosed, & there 
was no waiver of non-disclosure, the policy 
was vitiated. — Greenhill v . Federal In- 
surance Co., [1927] 1 K. B. 65 ; 95 L. J. 
K. B. 717 ; 135 L. T. 244 ; 70 Sol. Jo. 565 ; 
31 Com. Cas. 289 ; 17 Asp. M. L. C. 62. C. A. 

Annotations : — Consd. Hoff Trading Co. v. De Rougemont 
(1929), 34 Com. Caa. 291. Reid. Williams v. Atlantic 
Assurance Co. (1932), 37 Com. Cos. 304. 

1308. Add. Annotations : — As to (1) Consd. News- 
holme Bros. v. Boad Transport & General 
Insce. Co., [1929] 2 K. B. 356. As to (1) 
Consd. Holt’s Motors, Ltd. v. South East 
Lancashire Insurance Co. (1930), 35 Com. 
Cas. 281. Refd. Collins v . Associated Grey- 
hounds Racecourses (1929), 141 L. T. 629. 
Generally , Refd. Re Drabble Bros., [1930] 2 
Ch. 211. 

1309. Add. Annotation : — Consd, Holt’s Motors, 
Ltd. v. South East Lancashire Insce. Co. 
(1930), 35 Com. Cas. 281. 

1419. Citation : — For “ previous proceedings ” 
read “ affg.” 

1434a. Warranty as to declaration of interest.] — 

By a contract of marine insurance made in 
Western Australia & contained in a floating 
policy applts. insured all shipments of goods 
made by resps. between a large number of 
ports against the usual marine risks, it> being 
provided as follows : “ Declarations of 

mterest to be made to this society’s agent 
at port of shipment where practicable or 
r agent in London or Perth as soon as possible 
after sailing of vessel to which interest 
attaches.” Resps. sued to recover a total 
loss of a shipment of goods as to which they 


had made a declaration, but had not done so 
as soon as possible after the sailing of the 
vessel : — Held : "the provision as to the 
making of declarations was a promissory 
warranty within sect. 39 of Commonwealth 
Marine Insurance Act, 1909, which repro- 
duces sect. 33 of the Marine Insurance Act, 
1906 (c. 41), s. 33, & applts. were conse- 
quently not liable in respect of the loss. — 
Union Insurance Society op Canton, 
Ltd. v. Wills (George) & Co., [1916] A. C. 
281 ; 85 L. J. P. O. 82 ; 114 L. T. 245 ; 32 
T. L. R. 196 ; 13 Asp. M. L. C. 233 ; 21 
Com. Cas. 169, P. C. 

1442. Add. Annotations : — As to (2) Refd. Wads- 
worth Lighterage & Coaling Co. v. Sea Insce. 

Co. (1929), 35 Com. Cas. 1. Generally , 
Refd. Petroflna S. A. of Brussels v. Compagnia 
Italiana Transporto Olii Minerali of Genoa 
(1936), 53 T. L. R. 222. 

1455. Add. Annotation -Refd. Tate & Lyle, Ltd. 
v. Hain S.S. Co. (1934), 151 L. T. 249. 

1457. Add. Annotation : — .4 s to (2) Refd. Marstrand 
Fishing Co. v. Beer, [1937] 1 All E. R. 158. 

1465. Add. Annotation : — As to (1) Consd. Fiumana 
Society Di Navigazione v. Bunge & Co., 
[1930] 2 K. B. 47. 

1474a. Absence of panting beams.] — Held : the 
vessel was unseaworthy. — Lund v. Thames 
& Mersey Marine Insurance Co., Ltd. 
(1901), 17 T. L. R. 566. 

1510. Add. Annotations : — Apld. Barrett v. London 
General Insurance Co., [1935] 1 K. B. 238. 
Refd. Northumbrian Shipping Co. r. 
Timm (E.) A Son, Ltd., 1)939) A. C. 397. 

1513. Add. Annotation .‘-—Apld. Barrett v. London 
General Insurance Co., (1935] 1 K. B. 238. 

1515. Add. Annotation : — As to (1) Refd. Northum- 
brian Shipping Co. v. Timm (hi.) & Son, Ltd., 

| 1939] A. V. 397. 

1517. Add. Annotation : — Consd. Northumbrian 
Shipping Co. v. Timm (E.) A Son, Ltd., )1939J 
A. C. 397. 

1 518. A dd. A n notation : — Refd. Northumbrian 
Shipping Co. v. Timm (E.) A Son, Ltd., [1939] 
A. C. 397. 

1527. Add. Annotation : — Consd. Petroflna S. A. 
of Brussels v. Compagnia Italiana Transporto 
Olii Minerali of Genoa (1936), 53 T. L. R. 
222. 

1538. Add. Annotations: — As to (2) Refd. Barrett 
v. London General Insurance Co., [1935] 1 
K. B. 238 ; The Stranna, [1938] P. 69. 

1545. Add. Annotations : — Refd. Cosmopolitan 
Shipping Co. (Inc.) v. Hatton & Cookson, 
Ltd. (Liverpool) (1929), 143 L. T. 296 ; 
Fiumana Society Di Navigazione v. Bunge 

- & Co., [1930] 2 K. B. 47. 

1547. Add. Annotations : — Consd. Cosmopolitan 
Shipping Oo. (Inc.) v. Hatton <fc Cookson, 
Ltd. (Liverpool) (1929), 143 L. T. 296. Refd. 
Barrett v. London General Insurance Co., 
[1935] 1 K. B. 238. 


PART II. SECT. 16, SUB-SECT. 3.— 
B. (g). 

a I. .1 — Boak v. Merchants’ 

Marine Insurance Co. (1876), 10 
N. 8. R. (1 R. & C.) 288 ; affd. (1877), 
1 S. O. R. 110.— CAN. 

PART II. SECT. 18, SUB-SECT. 3.— 
B. (b). 

1346 i. Loss before departure from 
terminus a quo — 44 From Quebec to 


Greenock vessel to oo out in tow .”) — 
Held : towing from the loading berth 
to another part of the harbour waa not 
a compliance with the warranty. — 
Provincial Insurance Co. of Canada 
v. Connolly (1879), 5 8. C. Ii. 268.— 
OAN. 

PART IL SECT. 19, SUB-SECT. 1.— B. 

1648 ii. .} — There is no implied 

warranty of seaworthiness under the 

16 


Jaw of Nova Scotia in ordinary time 
policies upon vessels. — P orter & 
hon, Ltd. v. Western Assurance Co., 
f 1 038 J 1 D. L. R. 619; 12 M. P. R. 
469.— CAN. 

1665 I. Ship unseaworthy — Ship 
rendered unseaivorthy by charterer with - 
out privity of assured — Assured entitled 
to recover.] — Pacific Coast Coal 
Freighters, Ltd. v, Westchester 
Fire Insurance Co. of New York, 

57* 
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1557. Add . Annotation : — Consd. Greenhill v. 
Federal Insce. (1926), 95 L. J. K. B. 717. 

1567. Add. Annotation : — Consd. The Stranna, 
[1937] P. 130. 

1573a. Onus of proof.] — M aris v- 

London Assurance (1935), 79 Sol. Jo. 163. 

1575. Add. Annotations : — Apld. The Stranna, 
[1938] P. 69. Refd. Wadsworth Lighter- 
' age & Coaling Co., Ltd. v. Sea Insce. Co. 
(1929), 35 Com. Cas. 1 ; Foscolo Mango A 
Co. v. Stag Line, Ltd., [1931] 2 K. B. 48 ; 
Lazard Bros. A Co. v. Brooks (1932), 37 
Com. Cas. 224. 

1578a. Ship cast away.] — Pateras v . Royal 

Exchange Assurance (1934), 78 Sol. Jo. 
569. 

Annotation : — Consd. Marls v. London Assurance (1935), 79 
Sol. Jo. 1(53. 

1578b. .] — Grauds v . Dearsley (1935), 

79 Sol. Jo. 271. 

1584. Add. Annotation :~~-As to (1) Consd. The 
Stranna, [1938] P. 69. 

1585. Add. Annotation : — Consd. The Stranna, 
[1938] P. 69. 

1589. Add. Annotation : — to (2) Dbtd. Greenhill 
v. Federal Insce. (1926), 95 L. J. K. B. 717. 

1608a. What amounts to Insurance against.] — 
A policy on a barge provided : “ the insur- 
ance is against the risks of total A/or con- 
structive A/o r arranged loss including general 
average A salvage A damage to such vessel 
by collision with any other vessel or with 
any fixed floating or other object or by Are 
lightning stranding or sinking.’' The barge 
sank through general debility : — Held : the 
policy did not make the insurers liable for 
ordinary wear A tear, A therefore they were 
not liable although the word “ sinking ” 
was used in the policy. — Wadsworth 
Lighterage Sc Coaling Co., Ltd. v. Sea 
Insce. Co., Ltd. (1920), 45 T. L. R. 597 ; 35 
Com. Cas. 1, C. A. 

1611a. .] — PmuNix Insurance Co. of Hart- 

ford u. Dk Moncuy, No. 2404a, post. 

1616. Add. Annotation : — Reid. Wetherall A Co. 
v. London Assurance (1931), 144 L. T. 645. 

1624. Add. Annotation: -Consd. The Stranna, 
[1937 J P. 130. 

1641. Add. Annotations : — Consd. Pateras v. Royal 
Exchange Assurance (1934), 78 Sol. Jo. 569. 
Refd. Banco do Barcelona v. Union Marine 
Insce. (1925), 134 L. T. 350. 

1648. Add. Annotation: — Refd. Clan Line 
Steamers v. Board of Trade, The Clan 
Matheson, [1929] A. C. 514. 

1650. Add. Annotations : — Consd. Board of Trade 
v. Ilain S.S. Co., [1929] A. C. 534 ; Merchants’ 
Marine Insce. v. Liverpool Marine & General 
Insce. (1928), 07 L. J. K. B. 589. Refd. Man- 
comunidad del Vapor Frumiz v. Royal Ex- 
change Assce. (1926), 43 T. L. R. 103 ; Clan 
Line Steamers v. Board of Trade, The Clan 
Matheson, [1929] A. C. 514. 


1660a. .] — A sailing ship, of which pltf. was 

mtgee., was insured by a policy, underwritten 
by deft., against perils of the sea Sc fire, Sc, 
as per Institute Time Clauses, clause 8, 
against loss of the vessel “ caused through 
the negligence of master, mariners, engineers 
or pilots.” The vessel was damaged by 
ice A she leaked badly, & the captain, 
expecting a gale in which he thought she 
would be lost, decided to abandon her, Sc 
he set fire to her to prevent her from being a 
danger to navigation, Sc he Sc the crew then 
abandoned her. In an action by the mtgee. 
on the policy deft, did not allege any mis- 
conduct by the assured, by the mtgee., 
or by the managing owner, A there was no 
evidence that the abandonment was a wilful 
casting away of the ship by the master : — 
Held : on the facts the abandonment was 
unreasonable on the part of the master Sc 
constituted negligence, A this negligence, 
resulting in the continuing action of a 
previously existing peril of the sea, was 
covered by clause 8, & even apart from that 
clause, as the peril of the sea had endangered 
the ship A the negligence of the master 
' resulted in proper measures not being taken 
to save her, pltf. was entitled to recover 
under Marine Insurance Act, 1906 (c. 41), 
s. 55 (2) (a). — Lind v. Mitchell (1928), 98 

L. J. K. B. 120; 140 L. T. 261 ; 17 Asp. 

M. L. C. 562 ; 34 Com. Cas. 81 ; 45 T. L. R. 
54, C. A. 

1664, Add. Annotation : — Refd. Vandepitte v. 
Preferred Accident Insurance Co. of New 
York, [1933] A. C. 70. 

1669a. Proceeding on contract voyage — Knowledge 
of risk of capture.] — Pltf. had insured his vessel 
for a certain period under a policy of insur- 
anee to trover war risks. The amount of the 
insurance included a specific sum of £8.500 
in respect ot freight A/or chartered freight 
& /or anticipated freight. This amount was 
greater than that for which charters had been 
anvin ged during the currency of the policy, 
but then 1 was a short period covered by the 
policy for which no charter had been 
arranged. The vessel was chartered to 
agents of the Spanish Republican Govt, to 
carry from Odessa to Oran certain goods 
which were expressly allowed by the terms 
ol‘ the policy, but were in the nature of 
conditional contraband when consigned to a 
country at war. When the vessel was about 
150 miles east of Malta, the master, as a 
result of an agreement between the owner A 
the consignees of the cargo, was ordered to 
put back to Pirieus, the home port, but shortly 
after putting back the ship was overhauled, 
seized by an insurgent warship, taken to 
Palma, A eventually appropriated by the 
insurgent govt. There was no evidence* of 
formal prize ct. proceedings. At the time 
of the vessel’s capture the master did not have 
in his possession a copy of the charterparty 


Pacific Coast Coal Fheiuhtkhs, Ltd. 
v. Western Assurance Co. (II. O.). 
[19261 4 D. L. 11. 963 ; 11926] 3 
W. W Tt. 356; affd.. [1927] 2 D. L. R. 
590 ; [1927] 1 W. W. R. 878 ; 38 D U. It. 
315. 


PART II. SECT. 20. SUB-SECT. 1. — A. 
1576 ii. .]— Murray t?. Nova 


Scotia Marine Insurance Go. (187 o), 
10 N. S. R. (1 R. & C.) 24. — CAN. 

PART XI. SECT. 20. SUB-SECT. 1.— E. 

1607 i. What amomnts to — Not sail 
fom as result of accident .] — Hilt. v. 
Union Insurance Society. Canton, 
Ltd., [1927 ]4 D. L, R. 718 ; 610. L. R, 
201.— CAN, 

i a 


PART II. SECT. 20, SUB-SECT. 2. A. 

1642 i. .]— The long established 

rule in marine insurance eases is that 
the insurer is liable only when the 
proximate cause of the loss was a peril 
insured against, unless, of course, the 
nolicj' otherwise provides.- — Canada 
Rice Mills, Ltd. r. Union Marine 
& General Insurance Co. Ltd. (No. 
1), [1939] 1 W. W. R. -ISO.— CAN. 
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which had been prepared in London A which 
did not reach him before sailing, A it was 
contended that the vessel was not properly 
documented, & had therefore invited con- 
demnation. It was also contended that the 
loss of the ship was due to the wilful mis- 
conduct of the owner or master in proceeding 
on the voyage knowing that there was a risk 
of capture. On the question of the insurance 
of freight it was argued that pltf. could 
recover only in respect of freight actually 
earned, A that there was no insurable interest 
in problematical freight : — Held : (1) an 
owner or master of a neutral ship proceeding 
on a contract voyage is not guilty of wilful 
misconduct which would avoid a policy 
simply because there is a risk of capture ; 
(2) there was no evidence upon what ground 
the vessel was condemned, A no reason to 
suppose that she was condemned for having 
irregular papers ; (3) in fact the vessel was 
properly documented ; (4) the measure of 

indemnity in respect of freight had been fixed 
at £3,500, A pltf. was entitled to recover that 
amount ; (5) pltf. had an insurable interest 
in the anticipated freight. — Fapadimitriou 
v. Henderson, [ 1 030 J 3 All F. R. 90S ; 55 
T. L. It. 1035. 

1675. Add. Annotations: — Refd. Firemen’s Fund 
Insce. v. Western Australian Insce. (1927), 
43 T. L. R. 680 ; Clan Line Steamers v. 
Board of Trade (1928), 97 L. J . K. B. 735. 

1677. Add. Annotation : — Refd. Robertson v. 

Fetros M. Nomikos, Ltd., [1939] A. C. 371. 

1678. Add. Annotations :■ — Refd. Carras v T . union 
A Scottish Assurance Corpn., Ltd.. [ 1 030 J 
J K. B. 291 ; Robertson v. Petros M. 
Nomikos, Ltd., [1939] A. C. 371. 

1679. Add. Annotation : -Refd. Robertson v. 
Fetros M. Nomikos, Ltd., [1939] A. C. 371. 

1681. Add. Annotation : — Refd. Carras v. London 
A Scottish Assurance Corpn., Ltd., [1936] 
1 K. B. 291. 

1684. Add. Annotations : — Refd. Adelaide S.S. Co. 
v. A.-G., [1926 ] A. C. 172; Hall Bros. S.S. 
Co. v. Young, [1939] 1 K. B. 7 IS. 

1686. Add. Annotation : — Refd. Robertson v. 
Fetros M. Nomikos, Ltd., [1939] A. C. 371. 

1687. Add. Annotations : — Generally , Refd. Gulf & 
Southern S.S. Co. (Incorporated) v. British 
Traders Insce. Co., |I930| 1 K. B. 4 51; 
Robertson v. Fetros M. Nomikos, Ltd., [1939] 
A. C. 371. 

1690. Add. Annotations :■ — Refd. Carras v. London A 
Scottish Assurance Corpn., Ltd. (1935), 40 
Com. Cas. 288 ; Robertson v. Petros M. 
Nomikos, Ltd.. [1939] A. C. 371. 

1695. Add. Annotation: — As to (1) Refd. Young 
v. Merchants’ Marine Insurance Co. (1932), 
48 T. L. R. 579. 

1696. Add. Annotation : — Refd. Wetherall A Co. 
v. London Assurance (1931), 144 L. T. 645. 

1700. Add. Annotation : — Consd. Young v. Mer- 
chants’ Marine Insurance Co. (1932), 48 * 
T. L. R. 579. 

1701. Add. Citations: — 31 Coni. Cas. 145; 16 

Asp. M. L. C. 579. 

1702a. .] — Where, pursuant to the terms of a 

towage contract between the owners of a 
steamship A the owner of the only tugs avail- 
able at a port, the former pay to the latter a 


sum in respect of damage to a tug resulting 
from a collision during towage between the 
steamship A the tug caused solely by the 
negligent navigation of the tug, the owners 
of the steamship cannot recover the amount 
of that sum from the underwriters of a policy 
of marine insurance on the steamship con- 
taining a running-down clause in the usual 
form, inasmuch as that clause applies only to 
liabilities arising from tort A not to liabilities 
arising from contract. — Furness Withy A 
Co., Ltd. v. Duder, [1936] 2 K. B. 461 ; 
[1936] 2 All E. R. 119 ; 105 L. J. K. B. 473 ; 
154 L. T. 663 ; 80 Sol. Jo. 488 ; 18 Asp. 
M. L. C. 623. 

Annotations : — Consd. Hall Bros. S.S. Co. v. Younpr, 11939] 
1 K. B. 748. Refd. The Millie (1939), 55 T. L. K. 972. 

1703. Add. Annotation: — Refd. Mancomunidad 
Del Vapor Frumiz v. Royal Exchange Assce., 
[1927] 1 K. B. 567. 

1705. Add. Annotation : — Consd. Mancomunidad 
Del Vapor Frumiz v. Royal Exchange Assce., 
[1927] 1 K. B. 507. 

1706. Add. Annotation : — Refd. Mancomunidad 
Del Vapor Frumiz v. Royal Exchange Assce., 
[1927] 1 K. B. 567. 

1707. Add. Annotation : — Refd. The Minerva 

(1933), 49 T. L. R. 563. 

1708a. “ Collision with any object ** — Bumping on 
rocks.] — A policy of marine insurance on the 
hull A machinery of a steamer covered the 
. ordinary perils of the sea A contained the 
following clause : “ Subject to the Institute 
* Free of Particular Average absolutely ’ time 
clauses as annexed, but this insurance to 
include damage received by collision witli any 
object (ice included) other than water.” The 
ship, having stranded, bumped on the rocks 
A damaged her bottom plates : — Held : the 
contact with the rocks was a “ collision with 
an object” within the policy. -Mancomu- 
nidad del Vapor Frumiz v. Royal Ex- 
change Assurance, [1927] 1 K. B. 567; 90 
L. J. K. B. 229; 130 L. T. 537; 43 T. L. R. 
103; 17 Asp. M.L. C. 205. 

1708b. Collision with foreign pilot-boat— Payment 
of indemnity.] — By a marine insurance policy 
dated Mar. IS, 1929, the hull A machinery 
of a ship were insured for £17,500. The 
policy was subject to the Institute Time 
Clauses, including the common form running 
down clause by which it was provided : “If 
the ship hereby insured shall come into 
collision with any other ship or vessel A the 
assured shall in consequence thereof become 
liable to pay A shall pay by way of damages 
to any other person or persons any sum or 
sums in respect of such collision ” the under- 
writers would pay to the assured three- 
fourths of such sum or sums. The ship while 
on a voyage arrived off Dunkirk A stopped 
to take up a pilot. The pilot boat was com- 
ing alongside when the steering-gear broke 
down A she collided with the ship. The ship 
was in no way to blame. Art. 7 of the French 
law of Mar. 28, 1928 (as translated), provides 
“ except in case of gross negligence of the 
pilot damage ( avaries ) sustained by the pilot 
boat in the course of pilotage, operations, A 
in the course of embarking or disembarking 
the pilot, is chargeable to the ship.” Tin; 
pilot administration recovered from the 
owners the sum of £132 under this law, A the 
owners claimed L> recover three-quarters 
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of this sum from the underwriters : — Held : 
(1) the words “ by way of damages ” in the 
running down clause limited the right of 
recovery under the clause to cases where the 
liability of the shipowners was due to some 
breach of duty by the ship ; (2) the meaning 
of these words could not be extended by 
reason of a proviso which excluded from the 
operation of the clause liabilities to which 
on the limited view of the operation of the 
main part of the clause stated above it could 
in no case apply ; (3) the owners’ claim 

therefore failed. — H all Brothers 8.8. Co., 
Ltd. v . Young, [1939] 1 K. B. 748 ; [1939] 

1 All E. R. 809 ; 108 L. .T. K. B. 313 ; 100 
L. T. 402 ; 55 T. 1;. R. 500 ; 83 Sol. Jo. 175 ; 
44 Com. (las. 146, C. A. 

Annotation: — Refd. The Millio (1939), 161 L. T. 280. 

1709. Add. Annotation : — Refd. Adelaide S.S. Co. 
v . A.-G., [1926] A. C. 172. 

1710. Add. Annotation : — Refd. Adelaide 8.8. Co. 
v. A.-G., [1926] A. C. 172. 

1712. Add. Annotation : — Consd. Hall Bros. 8.S. 
Co. v. Young, L1939] 1 K. B. 748. 

1713. Add. Annotation Consd. Hall Bros. 8.8. 
Co. v. Young, [1939] 1 K. B. 748. 

1718. Add. Annotations : — Apid. Symington v. 
Union Insce. Soc. of Canton (1928), 97 L. J. 
JC. B. 646. Refd. Tempus Shipping Co. v. 
Louis Dreyfus & Co., 144 L. T. 13. 

1719a. Damage caused by water — To extinguish 
or check fire.] — Symington & Co. v. Union 
Insurance Society op Canton, No. 855a, 
ante . 

1727. Add. Annotaiion : — Apld. Symington v. 
Union Insce. Soc. of Canton (1928), 97 L. J. 
K. B. 046. 

1732. Add. Annotation : — Refd. Poster v. Driscoll, 
Lindsay v. Attflcld, Lindsay v. Driscoll 
(1928), 98 L. J. K. B. 282. 

1736. Add. Annotation : — Refd. Adelaide 8.8. Co. 
v. A.-G., [1926] A. C. 172. 

174-0. Add. Annotation : — Refd. Soci<5t£ Beige des 
Betons Soeiete Arionyrne v. London & 
Lancashire Insurance Co., [1938] 2 All E. R. 
305. 

1740a. Revolutionary committee.] — Pltfs 

were, under a contract with the Spanish 
Govt, for the authorities at Valencia, engaged 
in carrying out certain works in the harbour 
there. For this purpose, they had there 
certain vessels & their appurtenances which 
were insured with defts. The Govt, of 
Valencia after July, 1930, when the revolu- 
tion in Spain commenced, passed, for practical 
purposes, into the hands of the Popular 
Executive Committee. The workmen em- 
ployed upon the works in the harbour feared 
that the property A the business of pltfs. 
would be confiscated by the Popular 
Executive Committee, <fc determined to take 
them over themselves. The representative 
of plt fs. at Valencia resisted this till resistance 
was no longer possible, when he was forced 
either to make liis way to France or be killed 
bv the workmen. Pltfs. then claimed for a 
total loss, & notice of abandonment was 
tendered but refused. It was found as a fact 
that the workmen had the support of the 
Popular Executive Committee, who were, at 
the material time, both the dc facto & the 
de jure govt, of Valencia : — Held : this was a 
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seizure by peoples & a loss by restraint of 
peoples, & therefore a constructive total loss, 
since recovery within a reasonable time was 
ufilikely. — SocifSTfc Bulge des Betons 
Socl&t6 Anonyme v. London <fc Lan- 
cashire Insurance Co., Ltd., [1938] 2 
All E. R. 305 ; 158 L. T. 352 ; 82 Sol. Jo. 
316. 

1750. Add. Annotation : — Refd. Robertson v. 
Petros M. Nomikos, Ltd., [1939] A. C. 371. 

1750a. Action of port authority — Extinction 

of fire — Damage by water.] — Symington & 
Co. v . Union Insurance Society op Canton, 
No. 855a, ante. 

1759. Add. Annotation: — As to { l) Consd. Kawa- 
saki Kisen Kabushiki Kaisha of Kobe v. 
Bantham S.S. Co. (No. 2), [1938] 3 All E. R. 
80. 

1764. Add. Annotation : — Refd. Marstrand Fishing 
Co. v. Beer, [1937] 1 All E. R. 158. 

1766. Add. Annotation : — Refd. Clan Line Steamers 
v. Board of Trade, The Clan Matheson, [1929] 
A. C. 514. 

1807. Add. Annotation: — Refd. Williams v • 

* Atlantic Assurance Co. (1932), 37 Com. Cas* 
304. 

1809. Add. Citations : — 134 L. T. 350 ; 16 Asp. 
M. L. C. 604. 

1815. Add. Annotation -Refd. The Stranna, 
[1938] P. 69. 

1817. Add. Annotation : — Refd. Symington v. 
Union Insce. Soc. of Canton (1928), 139 L. T. 
386. 

1827. Add. Annotation : — Generally , Refd. MacColl 
& Pollock, Ltd. v. Indemnity Mutual Marine 
Assurance Co. (1930), 47 T. L. R. 26. 

1828. Add. Annotations : — Consd. The Stranna, 
(19381 P. 69. Refd. Wadsworth Lighterage 
& Coaling Co. v. Sea Insce. Co. (1929), 35 
Com. as. 1. 

1829. Add. Annotation: — Consd. Scindia Steam- 
ships (London), Ltd. v. London Assurance, 
[1937] 1 K. B. 639. 

1830a. Breakage of shafts.] — A time policy of 
marine insurance, by which a steamship 
belonging to pltfs. was insured by defts. & 
others, contained a clause known as the 
“ Inchmaree ” clause in the following terms : 
“ This insurance also specially to cover 
(subject to free of average warranty) loss of 
or damage to hull or machinery directly 
caused by accidents in loading, discharging, 
or handling cargo, or in bunkering or in taking 
in fuel, or caused through the negligence of 
master, mariners, engineers or pilots, or 
through explosions, bursting of boilers, 
breakage of shafts, or through any latent 
defect in the machinery or hull.” During the 
currency of the policy the steamship was in 
dry dock undergoing an operation which 
required the removal of the propeller & tail 
shaft. While the propeller was being wedged 
off, the shaft broke owing to a latent defect 
therein, the end of the shaft with the pro- 
peller attached to it falling into the dock & 
a blade of the propeller being broken. Defts. 
admitted liability for the damage to the 
propeller. Pltfs. brought an action against 
defts., their claim being that defts. were 
. liable under the above clause in the policy 
to the extent of their proportion in respect 
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of the damage to Sc" cost of repairing the 
shaft : — Held : pltfs.’ claim failed in view 
of the following considerations, namely : 
(a) the words “ breakage of shafts ’* in the 
clause could not be transferred from their 
context to a position immediately before the 
words in brackets, so as to read “ This insur- 
ance also specially to cover breakage of 
shafts,” inasmuch as such a construction would 
do undue violence to the clause ; (b) the clause 
on its true construction meant that the insur- 
ance covered loss of or damage to hull or 
machinery occasioned by any of a number of 
occurrences which were arrange 4 in groups, 
each group beginning with the expression 
44 caused by ” or “ caused through ” ; the 
only two of these occurrences appropriate 
to the present case being “ breakage of 
shafts ” Sc ** latent defect ” ; (c) though the 
shaft was part of the machinery, the damage 
involved in the breakage of the shaft was not 
damage to hull or machinery “ caused 
through ” breakage of the shaft, inasmuch 
as that expression could only refer to damage 
to some other part of the hull or machinery 
occasioned by the breakage of the shaft, Sc 
could not refer to damage involved in the 
breakage of the shaft itself ; ( c ) for a similar 
reason, the damage involved in the breakage 
of the shaft through a latent defect therein 
was not damage to hull or machinery “ caused 
through ” that latent " defect. — Scindia 
Steamships (London), Ltd. v. London 
Assurance, [1937] 1 K. B. 639 ; [1937] 3 
All E. R. 895 ; 106 L. J. K. B. 425 ; 157 

L. T. 496 ; 42 Com. Cas. 121 ; 1° Asp. 

M. L. C. 86. 

1838. Add. Annotations : — Consd. Clan Line 

Steamers v. Board of Trade, [1929] A. C. 
514 ; Hain S.S. Co. v. Board of Trade, [1928] 

2 K. B. 534. Refd. Cayzer, Irvine v. Board 
of Trade, [1927] 1 K. B. 269. 

1849. Add. Annotation : — Consd. Clan Line 

Steamers v. Board of Trade, [1928] 2 K. B. 
557. 

1850. Add. Annotations : — As to (1) Apld. Board 
of Trade v. Hain S.S. Co., [1929] A. C. 534. 
Consd. Clan Line Steamers v. Board of Trade, 
[1929] A. 0. 614. Generally , Refd. Adelaide 

S.S. Co. v. R. (1925), 95 L. J. K. B. 213 ; 
Cayzer, Irvine v. Board of Trade (1926), 

42 T. L. R. 731. 

1851. Add. Annotations : — Consd. Clan Line 

Steamers v. Board of Trade, [1929] A. C. 614. 
Refd. Hain S.S. Co. v. Board of Trade, 
[1928] 2 K. B. 634. 

1854. Add. Annotations : — Consd. Clan Line 

Steamers v. Board of Trade, [1929] A. C. 514. 

Refd. Adelaide S.S. Co. v. A.-Gh, [1926] 

A. C. 172 ; Hall Bros. S.S. Co. r. Young. 
[1939] 1 K. B. 748. 

1858. Add. Annotations : — Consd. Clan Line 

Steamers v . Board of Trade (1928), 97 
L. J. K. B. 735; Merchants’ Marine Insce. 
v. Liverpool Marine Sc General Insce. (1928), 

97 L. 3. E. B. 589 ; Board of Trade v . Hain 

S.S. Co., [1929] A. C. 534. Refd. Adelaide 

S.S. Co. v. A.-G., [1926] A. C. 172 ; Lazard 
Bros. Sc Co. v. Brooks (1932), 37 Com. Cas, 
224. 

1880. Add. Annotations : — Consd. Hain S.S. Co. v. 
Board of Trade, [1928] 2 K. B. 534; Clan 
Line Steamers v . Board of Trade, [1929] A. C. 
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514. Refd. Board of Trade v. Cayzer, Irvine 
(1927k 43 T. L. R. 026. 

1865a. Claims for damage caused 44 In relation to 
the removal of the wreck.**] — Pltfs.’ steamer 
ran ashore Sc became a wreck within the 
jurisdiction of a harbour authority which had 
statutory power to remove at the owners’ 
expense anything that might be an obstruc- 
tion or danger to navigation. Pltfs. entered 
into a contract with a Danish firm under 
which that firm was to remove the wreck 
to the satisfaction of the harbour authority 
& to indemnify pltfs. in respect of claims 
made against them by reason of anything 
done or omitted to be done “ in relation to 
the removal of the wreck.” Pltfs. Sc the 
Danish firm then jointly took out a policy 
of marine insurance which was to cover the 
Danish firm’s liability to pltfs. under the 
contract to remove the wreck, Sc to indemnify 
pltfs. against any claims made by the har- 
bour authority, or any other parties, by 
reason of anything done or omitted to be 
done by the Danish firm “ in relation to the 
removal of the wreck.” In the result the 
Danish firm did not carry out their contract. 
Sc the harbour authority partly removed the 
wreck Sc charged pltfs. with the cost of doing 
so & the cost of buoying Sc lighting it before 
such partial removal Sc with a further sum for 
the future cost of buoying Sc lighting the 
remains of it. In an action by the ship- 
owners on the policy : — II dd : the words 
44 in relation to the removal of the wreck ” 
were of general application Sc were not limited 
to something which arose during the actual 
removal, the Danish firm’s failure to carry 
out their contract was covered by the policy, 
Sc therefore pltfs. were entitled to recover 
under it. — Oceanic Steam Navigation Co., 
Ltd. v. Evans (1934), 61 T. L. R. 67; 78 
Sol. Jo. 838 ; 40 Com. Cas. 108, C. A. 

1870a. .] — Pltfs. were the owners of the 

steamship A. While loading a general cargo 
at New York a fire broke out Sc general 
average expenditure was incurred. The 
share of the cargo-owners amounted to 
18,000 dollars, Sc this was paid to pltfs. 
After repairs Sc reloading the A. proceeded 
on her voyage, but was struck & sunk by 
another steamer. The cargo was discharged 
Sc the A. raised Sc taken into Chester, near 
Philadelphia, where the voyage was aban- 
doned. Further general average disburse- 
ments were made. By the law & practice of 
Philadelphia cargo-owners were not liable to 
pay more than the salved value of the cargo. 
This they paid. The first defts,, the London 
Assurance, were the insurers in part of the 
hull Sc machinery against perils of the sea & 
fire. The second defts., the British Traders 
Insurance Co., Ltd., were the insurers of 
part of the cargo’s proportion of general 
average disbursements, <fe the fourth deft., 
A. H. Henderson, was an underwriter of a 
similar policy at Lloyds for the other part. 
The third defts., the United Kingdom Mutual 
Assurance Assocn., Ltd., were a club of which 
pltfs. were members, Sc as such entitled to be 
indemnified against liabilities for cargo’s pro- 
portion of general average not otherwise 
recoverable. Pltfs. claimed under the 
policies. The London Assurance denied 
liability. The third defts. admitted liability 
if Sc when any balance was ascertained. The 
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other insurers disputed the amount claimed 
& the method of computation. The bills of 
lading provided that general average should 
be adjusted under York- Antwerp Rules, 
1890, & under the policies the same rules 
were to apply : — Held : the 18,000 dollars 
recovered in New York must be taken into 
account when computing the liability of the 
disbursements underwriters. In the case of 
the hull underwriters the values to be con- 
sidered were those at the termination of the 
adventure <fc the loss incurred by reason of 
the diminution or extinction of the value of 
the cargo was a loss which fell upon the 
assured, the shipowner, & came within 
Marine Insurance Act, 1906 (c. 41), s. 66 (4). 
— Gheen Star Shipping Co., Ltd. v. London 
Assurance, [1933] 1 K. B. 378 ; 102 L. J. 
K. B. 351 ; 145 L. T. 160 ; 36 Com. Cas. 
258 ; 18 Asp. M. L. C. 225. 

1874. Add. Annotations: — As to (1) Held. Green 
Star Shipping Co. v. London Assurance (1931), 
145 L. T. 160 ; Tempus Shipping Co. v. 
Drefus (Louis) & Co., [1931] 1 K. B. 195. 
As to (2) Refd. Tate & Lyle, Ltd. v. Bain S.S. 
Co. (14)34), 151 L. T. 249. 

1876. Add. Annotations : — Consd. Boagv. Standard 
Marine Insurance Co., [1937] 2 K. B. 113. 
Refd. Goole & Hull Steam Towing Co. v. 
Ocean Marine Insce., [1928] 1 K. B. 589. 

1886. Add. Annotation: — Refd. Green Star Ship- 

E ing Co. v. London Assurance (1931), 145 
i. T. 160. 

1887. Add. Annotation : — Refd. Green Star Ship- 
ping Co. v. London Assurance (1931), 145 
L T. 100. 

1888. Add. Annotations Consd. Green Star Ship- 

£ ing Co. v. London Assurance (1931), 145 
u T. 160. Refd. Tempus Shipping Co. v. 
Louis Dreyfus & Co., [1931] 1 K. B. 195; 
Tate & Lyle, Ltd. v. llain S.S. Co. (1934), 151 
L. T. 240. 

1891a. Prime cost ” — Meaning of.) — Wil- 

liams v. Atlantic Assurance Co., Ltd., 
No. 491a, ante. 

1931a. “ Deckload. ,, J — A marine insurance policy 
which included transit by craft or lighter 
to & from the vessel contained the following 
clause : “ Deckload warranted free from 

particular average unless the vessel or craft 
be stranded, sunk or burnt ” : — Held : the 
intention was that the underwriters should 
be free from liability for damage while the 
goods were actually deckload, but that they 
should pay for damage incurred while they 
were not actually deckload though they 
might afterwards become deckload. — Ren- 
ton (G. H.) & Co., Ltd. v. Coiinhill Insur- 
ance Co., Ltd. (1933), 149 L. T. 280 ; 49 
T. L. R. 414 ; 18 Asp. M. L. C. 407. 

1948. Add. Annotation : — Refd. Mancomunidad 
Del Vapor Frumiz v . Royal Exchange Assce., 
[1927] L K. B. 567. 

1965. Add. Citation : — [1904] P. 198, n. 

Add. Annotations : — Refd. The Normandy, 
[1904] P. 187 ; Mancomunidad Del Vapor 


Frumiz v. Royal Exchange Assce., [1927] 1 
K. B. 567. 

1970a. Clause covering ice damage Irrespective of 
percentage.] — A policy taken out with deft, 
underwriters on Norwegian conditions, 
according to the Norwegian Insurance Plan 
of 1930 contained the clause “ It is specially 
agreed that this policy covers ice damage 
irrespective of percentage ” : — Held : (1 ) the 
phrase ** irrespective of percentage ” did not 
exclude the underwriters* right to make 
deductions under para. 77 of the Norwegian 
Insurance Plan ; (2) as regards the proferentes 
doctrine, an ambiguous clause in a policy 
must not necessarily be construed against 
the underwriter “ it being left for determina- 
tion in each case as regards any special 
provision in the policy whether the insured 
or the insurer are to be considered the pro- 
ferentes ” within the maxim “ verba charta 
rum fortius accipiuntur contra proferentem .” — 
A/S Ocean v. Black Sea Baltic General 
Insurance Co. (1935), 51 LI. L. Rep. 305. 

19i31, Add. Annotation : — Apld. Admiralty Cornrs. 
. v. S.S. Chekiang, [1926] A. C. 037. 

1982. Add. Annotation : — Refd. Admiralty Comrs. 
t». S.S. Chekiang, [1926] A. C. 637. 

2010a. — — Recovery of damages In collision 
action.] — Defts. insured pltfs.* steamer against 
the usual marine risks, the steamer being 
valued in the policy at £4,000. During the 
currency of the policy the steamer collided 
with another steamer. The ship was repaired 
at pltfs.* cost. & a collision action by pltfs. 
against the owners of the other steamer was 
settled, & the owners of the other steamer 
paid over to pltfs. £2,500, as being half 
the damages. In an action against defts. 
pltfs. contended that, as the balance of their 
loss was £2,500 they were entitled to recover 
that amount, it being less than the valtie of 
£1,000 put on the steamer in the policy : — 
Held: defts. were liable only for £1,500, 
being the difference between £4,000 A £2,500, 
the amount recovered by pltfs. from the 
owners of the other ship. — Goole & Hull 
Steam Towing Co., Ltd. v. Ocean Marine 
Insurance Co., Ltd., [1928] 1 K. B. 589; 
97 L. J. K. B. 175 ; 138 L. T. 548 ; 44 T. L. R. 
138; 72 Sol. Jo. 17; 17 Asp. M. L. C. 409; 
33 Com. Cas. 110. 

2014a. Loss less than amount paid Into court.] — 
Itesps. insured applts.’ tug boat by a policy 
of marine insurance, which provided that, on 
a claim for a constructive total loss, the 
insured value was to be taken as the repaired 
value, & that nothing was to be taken into 
account for the damaged value, & also that 
all claims were to be subject to English law 
A usage. The tug was sunk by collision, 
& applts. at once gave notice of abandon- 
ment. Salvors employed by reaps, raised 
the tug in a few days, <& the abandonment 
was not accepted. The salvors, without 
the knowledge of applts., made an offer to 
resps. for the tug, «fe reaps, requested them 
to put it into writing, which they did. The 


PART II. SECT. 22, SUB SECT. 6.— 
B. 

sg. Loss from external cause — Grain 
damaged by moisture & reconditioned.] 
— Richardson (James) & Sons, Ltd. 
v. Standard Marine Insurance Oo v 


Ltd., [1936] S. O. R. 573 ; 3 D. L. R. 
513.— CAN. 
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of ship at profit — Rights of assured. J — 
Meagher v. JE tna Insurance Co. & 
Home Insurance Co. (1873), 20 Gr. 
354 — CAN. 
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appellate cfc., considering the evidence as to 
the probable cost of repair, held that there 
had been only a partial loss to an amount 
less than that paid into ct. : — Held : (1) the 
sinking was not an actual total loss ; (2 ) resps. 
were not precluded from denying that they 
had accepted the abandonment ; (3) there 
had been no constructive total loss within 
Marine Insurance Act, 1906 (c. 41), s. 60 (2) (i), 
since even at the date of the abandonment 
it was not unlikely that the tug could be 
recovered, & it was unnecessary to consider 
whether the old rule, that the crucial moment 
was the commencement of the action, had 
been modified by sects. 61 & 62 ; (4) the 
appellate ct. was not bound to accept the 
highest estimate of the cost of repairs given 
by resps.’ witnesses, <fc the ct.’s finding as to 
the sum necessary, being justified by the 
evidence <fc not being based upon any error 
of principle, could not be questioned. — 
Captain J. A. Cates Tug & Wharfage Co. 
v. Franklin Insurance Co., [1927] A. C. 
698 ; 96 L. J. P. C. 132; 137 L. T. 709; 

17 Asp. M. L. C. 319, P. C. 

2055a. .] — Captain J. A. Cates Tug & 

Wharfage Co. v. Franklin Insurance 
Co., No. 2014a, ante. 

2067. Add. Annotation : — Refd. Marstrand Fish- 
ing Co. v. Peer, [19371 1 All E. R. 158. 

2074. Add. Annotation : — Refd. Lambert* v. I. R, 
Conors. (1927), 12 Tax Cas. 1053. 

2082. Add. Annotations: — As to (1) Refd. Canada 
Atlantic Grain Export Co. (Inc.) v. Filers 
(1929), 35 Com. Cas. 90 ; Cammell, La ird & 
Co. v. Manganese Bronze & Brass Co., L 1934] 
A. C. 402. 

2086. Add. Annotation : — Refd. Carras v. London 
& Scottish Assurance Corpn., Ltd., [1936] 
IK. B. 291. 

2086a. — — .] — (1) Pltfs. took out a policy 

with defts. in respect of the freight on the 
carriage of a grain cargo from the West 
Coast of South America to United Kingdom 
ports. The vessel loaded her cargo & started 
on her voyage in Dec. 1933, but shortly 
afterwards went ashore in the Straits of 
Magellan. She was later .taken of! by a 
salvage co. on the terms that they should be 
paid £11,000 in the event of success. The 
hull underwriters & pltfs. agreed to abandon 
the voyage on a payment by the underwriters, 

& the ship was abandoned to the salvors. 
The cargo owners were notified that the 
adventure was at an end <fe their under- 
writers paid as on a total loss. On a claim 
by pltfs. under the freight policy it appeared 
that the cost of temporary, repairs to the 
vessel, sufficient to carry her to her destina- 
tion, would exceed her repaired value : — 
Held : pltfs. were entitled to recover as for a 
total loss of chartered freight on the ground 
(per Slesser & Green, L.JJ.) that it was 
shown that the cost of temporary repairs 
would exceed the repaired value of the 
vessel ; on the ground ( per Scott, L.J.) that 
there was an actual commercial loss of the 
vessel within the meaning of the charter- 
party, or, alternatively, on the ground that in 
the circumstances known at the time to pltfs., 
their decision to treat it as an actual loss was 
justified under the charterparty contract <fe 
under the policy. 

Per Scott, L.J. : Under a contract of 
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affreightment transhipment is a privilege or 
liberty of the shipowner, & not a duty. An 
insurance policy on chartered freight is con- 
cerned only with the named ship, the insur- 
ance being against inability to carry the 
cargo to its destination in that ship. 

(2) Held: further, pltfs. were entitled to 
interest at 4 per cent, on the amount recovered 
as from Mar. 1, 1934. — Kulukundis v. 
Norwich Union Fire Insurance Society, 
[1937] 1 K. B. 1 ; [1936] 2 All E. It. 242, 
1488, n. ; 105 L. J. K. B. 703 ; 155 L. T. 
114 ; 52 T. L. R. 591 ; 80 Sol. Jo. 445 ; 41 
Com. Cas. 239 ; 19 Asp. M. L. C. 37, C. A. 

Annotation: — As to (1) Refd. Robertson v. Petros JVf. 

JMomikos. Ltd., [1930] A. O. 371. 

2087. Add. Annotations : — Refd. Carras v. London 
& Scottish Assurance Corpn., Ltd., [1936] 
1 K. B. 291 ; Kulukundis v. Norwich 
Union Fire Insurance Society, [1936] 2 All 
E. R. 212; Tatom, Ltd. v. Gamboa, |J93S| 
3 All E. R. 135 ; Robertson v. Petros M. 
Nomikos, Ltd., LI 039] A. C. 371. 

2093a. Ship stranded.] — Under a charter- 

party dated Sept. 16, J930, pltfs.’ steamship 
was to proceed to Valparaiso to load cargo. 
The charterparty contained the usual ex- 
ceptions including perils of the sea & the 
cancelling date was specified as Nov. 20, 1930. 
Pltfs. took out a polit y for £4,000 part of 
£9,000 on freight &/or chartered freight &/or 
anticipated freight. The policy was subject 
to the Institute Voyage Clauses — Freight, 
which provide by clause 4 : “In the event 
of the total loss, whether absolute or con- 
structive, of the vessel, the amounts under- 
written by this policy shall be paid in full, 
whether the vessel be fully or only partly 
loaded or in ballast, chartered or un- 
chartered ” ; & by clause 5 : “In ascertain- 
ing whether the vessel is a. constructive total 
loss the insured value in the policies on ship 
shall be taken as the repaired value. ...” On 
Nov. 13, 1930, the steamer, while proceeding 
to Valparaiso through the Straits of Magellan, 
stranded, & on Nov. 17, 1930, the vessel was 
abandoned to the hull underwriters. The 
steamer was eventually refloated & brought 
by salvors to Magallanes, & on June 17, 1931, 
while she still lay at Magallanes, the hull 
underwriters compromised for a total loss, 
the owners retaining the ship but remaining 
liable to the salvors. Eventually the ship was 
surrendered to the salvors in discharge of 
their claim, & it was sold by them & repaired 
in 1932. The actual value of the ship when 
repaired was £13,000, but the insured value 
under the policy on ship was £30,000. The 
cost of repairs exceeded £13,000, but was less 
than £30,000 : — Held : as, owing to perils of 
the sea, the ship could not make the cancelling 
date or be tendered according to contract 
to the charterers at Valparaiso, there was an 
actual total loss of freight. But if there had 
not been an actual total loss, the List whether 
the freight insurers would be liable as on a 
total loss would be analogous to that applic- 
able to a ship policy in determining whether 
there had been a constructive total loss of 
ship. At the same time the expression “ con- 
structive total loss ” lias no application to a 
freight policy & clause 5 of the Institute Voy- 
age Clauses — Freight was therefore in- 
applicable in determining whether there 
was a total loss of freight, because the 
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damage resulting to the ship from a peril of 
the sea could not be repaired except at a 
cost which the shipowners could not reason- 
ably be required to incur. — Carras v. London 
& Scottish Assurance Corpn., Ltd., [1936] 
1 K. B. 291 ; 105 L. J. K. B. 689 ; 154 L. T. 
69; 52 T. L. R. 123 ; 41 Com. Cas. 120 ; 18 
Asp. M. L. C. 581, C. A. 

Annotations: Cousd. Kulukundis v. Norwich Union Fire In- 
surance Society, [1937] 1 K. B. 1. Reid. Robertson v. 
Petros M. Nomikos, Ltd., [1939] A. C. 371. 

2096. Add. Annotations : — Consd. Carras v. Lon- 
don & Scottish Assurance Corpn., Ltd., [1936] 
1 K. B. 291 ; Kulukundis v. Norwich Union 
Fire Insurance Society, [1936] 2 All E. R. 242. 

2110a. .] — Maeburn v. Leckie (1822), cited in 

Abbott’s Merchant Shipping, 14tb ed., p. 15. 

Annotation : — Consd. Alcock t>. Royal Exchange Asece. (1849), 
13 Q. B. 292. 

2113. Add. Annotation : — Reid. Carras v. London 
& Scottish Assurance Oorpn., Ltd. (1935), 
40 Com. Cas. 288. 

2120. Add. Annotation : — Consd. Kulukundis v 
Norwich Union Fire Insurance Society, [1937] 
1 K. B. 1. 

2129. Add. Annotation : — Refd. Norwich Union 
Fire Insurance Society, Ltd. v. Price, Ltd., 
[1934] A. C. 455. 

2140. Add. Annotation : — As to (1) Refd. Norwich 
Union Fire Insurance Society, Ltd. v. Price, 
Ltd., [1934] A. O. 455. 

2145. Add. Annotations : — Expld. Captain J. A. 
Cates Tug & Wharfage Co. v. Franklin Insce., 
[1927] A. C. 098. Refd. Carras v. London & 
Scottish Assurance Corpn., Ltd. (1935), 40 
Com. Cas. 288. 

2152a. What amounts to — General rule.] — (1) The 

taking of a ship by barrators is not in itself 
sufficient evidence of irretrievable loss to 
constitute “ actual total loss.” 

(2) Constructive total loss of a ship is only 
established when, on the true facts at the 
time of abandonment, & not on the facts 
as they are known or appear at that time, it 
appears to a reasonable man that the balance 
of probabilities is against the recovery of the 
ship. — M arstrand Fishing Co., Ltd. v. 
Beer, [1937] 1 All E. R. 158 ; 156 L. T. 196 ; 
53 T. L. R. 287 ; 81 Sol. Jo. 36; 19 Asp. 
M. L. C. 100. 

2152b. Sunken ship — Recovery probable at date 
of abandonment.] — Captain J. A. Cates Tug 
& Wharfage Co. v. Franklin Insurance 
Co., No. 2014a, ante. 

2167. Add, Annotation : — Consd. Carras v. London 
& Scottish Assurance Corpn., Ltd., [1936] 1 
K. B. 291. 

2185. Add. Annotation : — Refd. Carras v. London 
<fc Scottish Assurance Corpn., Ltd., [1936] 1 
K. B. 291. 

2188. Add. Annotation : — Refd. Carras v. London 
& Scottish Assurance Corpn., Ltd., [1936] 
1 K. B. 291. 

2189. Add. Annotation : — Refd. Australia (Owners) 
v. Nautilus (Owners) (1926), 95 L. J. P. 145. 

2191. Add. Annotation : — Refd. Tempus Shipping 
Co. v. Louis Dreyfus & Co., [1931] 1 K. B. 195. 


2198. Add. Annotation : — Refd. Carras v. London 
& Scottish Assurance Corpn., Ltd. (1935), 
40 Com. Oas. 288. 

2213. Add. Annotation a : — Consd. Marstrand Fish- 
ing Co. v. Beer, [1937] 1 All E. R. 158. Refd. 
Green Star Shipping Co., Ltd. v. London 
Assce., [1933] 1 K. B. 37£t ; Carras v. London 
& Scottish Assurance Corpn., Ltd. (1935), 
40 Com. Cas. 288 ; Soci6t6 Beige des Betons 
Soci4t6 Anonyme v. London & Lancashire 
Insurance Co., [1938] 2 All E. R. 305. 

2213a. .] — Pltfs. insured a 

cargo of timber on a voyage from a Baltic 
port to Garston by a policy dated Oct. 29, 
1914, which was subscribed by deft. & was 
against war risk only as excluded by the 
f. c. & s. clause, including risk of mines, 
torpedoes & bombs, but excluding all claims 
arising from delay. The vessel started on 
Nov. 22, 1914, & on Nov. 23 Germany 
declared that wood was contraband. On 
Nov. 25 a German torpedo-boat stopped the 
vessel when outside the Falsterbo lightship, 
& the officer informed the master that no 
ships with contraband were allowed to pass 
the Sound but he might go to a Swedish or 
Danish port in the Baltic. & the master 
thereupon went to Stephens Klint, a Danish 
port. On Dec. 3 notice of abandonment was 
given by pltfs. to deft, but he refused to 
accept it. On Dec. 11, the master left 
Stephens Klint <fc passed through the Sound, 
& having called at Elsinore & Christiansand 
for orders he proceeded in accordance with the 
orders to Grimstad in Norway, where he 
arrived on Dec. 15 & discharged his cargo. 
The Norwegian Govt, placed no obstacle in 
the way of the cargo being reshipped for 
England. In an action brought on the 
policy upon the ground that there has been 
a constructive total loss, there was evidence 
that up to & including Dec. 3 all ships which 
had sailed before Nov. 23 had an option to 
proceed to ports on the east coast of Sweden 
& there discharge, & that many such ships 
carrying wood liad done so & their cargoes 
had been railed across Sweden & had reached 
England : — Held : on Dec. 3 the total loss of 
the venture was not unavoidable &> pltfs. were 
not entitled to recover. — Wilson Bros., Bob- 
bin Go., Ltd. v. Green (1915), 31 T. L. R. 605. 

2214. Add. Annotations: — As to (1) Consd. Petros 
M. Nomikos, Ltd. v. Robertson, [1939] 2 
All E. R. 723. As to (I) Apld. Jlolmes r. 
Payne, [1930] 2 K. B. 301. Refd. Carras v. 
London & Scottish Assurance Corpn., Ltd.. 
[1936] 1 K. B. 291. 

2220a. Seizure by barrators.] — M arrstand 

Fishing Co., Ltd. v. Beer, No. 2152a, ante. 

2235. Add. Annotation : — Refd. Carras v. London 
& Scottish Assurance Corpn., Ltd. (1(}35), 40 
Com. Cas. 288. 

2259. Add . Annotations : — Consd. Carras v. Lon- 
don & Scottish Assurance Corpn., Ltd., [1936] 
1 K. B. 291 ; Kulukundis v. Norwich Union 
Fire Insurance Society, [1936] 2 All E. R. 
242. Refd. Norwich Union Fire Insurance 


PART II. SECT. 23. SUB-SECT— 4. 
A. (•). 

sd. Provision as to survey — Applica- 
tion to total loss. ] — Hamilton v. Mon- 
treal Assurance Oo. (1864), 23 
U. O. H. 437. - CAN. 
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0. (b). 

2256 i. Constructive total loss of *Aip.] 
— Held: there having been a con- 
structive loss of the snip, the action 
of the underwriters in making repairs 
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& -earning the freight would not prevent 
the assured from recovering as for a 
total loss of freight. — Troop & Lewis 
v. Merchants* Marine Insurance Co. 
(1886), IS S. G. R. 506 ; 6 C. L T. 
386.— CAN. 
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Society, Ltd. v. Price, Ltd., 11934] A. C. 455 ; 
Petros M. Nomikos, Ltd. v. Robertson, [1938] 
2 K. B. 603. 

2261a. Cost of repairs greater than insured 

value.] — Resps. were insured in respect of 
the hull & machinery of their steamer valued 
at £28,000 for twelve months from July 30, 
1936, & by a Lloyd’s policy they were insured 
in respect of the steamer in the sum of 
£4,110 on freight chartered or otherwise for 
twelve months from July 20, 1930, this 
policy being subject to the Institute Time 
Clauses — Freight, the material clauses of 
which were as follows : “ 5. In the event 
of the total loss, whether absolute or con- 
structive, of tho steamer, the amount under- 
written by this policy shall be paid in full, 
whether the steamer be fully or only partly 
loaded or in ballast, chartered or unchartered.” 
“ 0. In ascertaining whether the vossel is a 
constructive total loss the insured value in the 
policies on ship shall be taken as the repaired 
value, & nothing in respect of the damaged 
or break-up value of the vessel or wreck 
shall be taken into account. ” ‘ £ 8 . Warranted 

free from any claim consequent on loss of 
time whether arising from a period of the 
sea or otherwise.” 

Resps. chartered the steamer to carry a 
cargo of oil from Venezuela to the United 
Kingdom at a certain freight. The steamer 
went to a port for repairs, & while there was, 
on Oct. 31, 1930, damaged by an explosion 
followed by fire. The repairs were estimated 
to cost £37,000, but as when repaired she 
would be worth £45.000, reaps, did not 
abandon her to the hull underwriters but 
had her repaired at the estimated cost, & 
claimed as for a partial loss from the hull 
underwriters & were paid by them £27,000. 
The charterparty was not performed, & 
resps. consequently did not receive the 
freight payable thereunder. They then 
claimed £4,110 from the underwriters of the 
freight policy, but as the latter refused to 
pay, resps. brought an action to recover the 
amount : — Held : resps. were entitled to 
recover the amount insured by the freight 
policy as there had been a constructive total 
loss of the steamer, & it was not necessary 
that resps. should have actually given notice 
of abandonment to the hull underwriters. 

Opinion reserved by Lord Atkin & Lord 
Thankerton whether the claim was in any 
view consequent on loss of time. 

Per Lord Wright : The loss under clause 5 
occurred eo instanti, & did so none the less 
because resps. retained & repaired the vessel. 
The sole condition under that clause was that 
the vessel should be an actual or constructive 
total loss. Clauses 5 & 8 had to be read 
together, but clause 8 could not control 
clause 5. — Robertson v. Petros M. Nomi- 
kos, Ltd., [1939] A. C. 371 ; [1939] 2 All 
E. R. 723 ; 108 L. J. K. B. 433 ; 100 L. T. 
542 ; 55 T. L. R. 779 ; 83 Sol. Jo. 583 ; 44 
Com. Cas. 303, H. L. 

Annotation : — Refd. Papadimitriou ». Henderson, [1930? 3 
All E. R. 908. 

2278. Add. Annotation : — Refd. Norwich Union 
Fire Insurance Society, Ltd. v. Price, Ltd., 
[1934] A. 0. 465. 

2286a. .] — Vacuum Oil Co. v. Union 

Insurance Society of Canton, Ltd. (1926), 
32 Com. Cas. 53, C. A. 


2802. Add. Annotation : — Refd. Robertson v. 
Petros M. Nomikos, Ltd., [1939] A. C. 371. 

2333a. Negotiations for ship between under- 

writers & third party.] — Captain J. A. Cates 
Tug & Wharfage Go. v. Franklin Insur- 
ance Co., No. 2014a, ante. 

2338a. Notice given under mistake of faot.] — 
Norwich union Fire Insurance Society, 
Ltd. v. Price, Ltd., No. 2408a, post. 

2339. Add. Annotations : — Consd. Dee Conservancy 
Board e. McConnell, [1928] 2 K. B. 169. 
Refd. Sheppy Glue & Chemical Works v. Med- 
way River Conservators (1920), 24 L. G. R. 
457 ; AUgemeine Versicherungs-Gesellschaft 
Helvetia v. German Property Administrator, 
[1931] 1 K. B. 072. 

2340. Add. Annotations : — Consd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 169. 
Refd. Whitney v. I. R. Comrs., [1920] A. C. 37. 

2341a. Damages for negligence in 

watching wreck.] — DeftB. & other under- 
writers insured pltfs.’ steamship A . against 
total loss, & to the extent of three-quarters 
against damages which pltfs. might have to 
pay for collisions with other vessels. The A. 
was sunk in a river & in faot was a con- 
structive total Iobs. Notice of abandonment 
was given & acceptance thereof refused. 
Pltfs. & defts. agreed without prejudice to 
their rights to take joint action to salve the 
property. The master of the A. employed 
a tug to watch the wreck <fc warn other 
vessels. Owing to the negligence of the 
crew of the tug the steamship S. came into 
collision with the A., & both vessels sustained 
damage. In an action brought, in the 
names of pltfs., by & for the benefit of defts., 
against the S., the owners of the S. counter- 
claimed & recovered judgment for the 
whole of their damages & costs, & the under- 
writers paid three-quarters of the damages 
& costs to the owners of the S. : — Held : the 
underwriters were jointly liable to indemnify 
pltfs. against the remaining one-quarter of 
the damages & costs of the S the liability 
not arising under the policy but upon the 
contract of indemnity. — Suart & Steamship 
Alleghany of London, Ltd. v. Merchants' 
Marine Insurance Co., Ltd. (1898), 14 
T. L. R. 604 ; 3 Com. Cas. 312. 

2346. Add. Annotation : — Refd. Glen Line, Ltd. v . 
A.-G. (1930), 40 T. L. R. 451. 

2348. Add. Annotations : — Refd. Carras v. London 
<te Scottish Assurance Corpn., Ltd., [1930J 
I K. B. 291 ; Robertson v. Petros M. Nomi- 
kos, Ltd., [1939| A. C. 371. 

2351. Add. Annotations: — Consd. A.-G. v. Glen 
Line & Liverpool <fc London War Risks 
Insce. Assocn. (1929), 34 Com. Cas. 309. 
Refd. Petros M. Nomikos, Ltd. v. Robertson, 
11938] 3 All E. R. 219. 

2352. Add. Annotation : — Consd. A.-G. v. Glen 
Line & Liverpool & London War Risks 

Insce. Assocn. (1929), 34 tom. Oas. 309. 

2355. Add. Annotations : — As to (2) Consd. A.-G- 
v. Glen Line & Liverpool & London War 
Risks Insce. Assocn. (1929), 34 Com. Cas. 
309 ; Page v. Scottish Insce. Corpn. (1929), 
98 L. J. K. B. 308. Refd. Allgemeine 
Versicherungs-Gesellschaft Helvetia v. Ger- 
man Property Administrator, [1931] 1 K. B. 
072. 
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2356. Add . Annotation : — Retd. Glen Line, Ltd. v. 
A.-G. (1930), 48 T. L. R. 451. 

2399a. Reinsurance of liability for total loss — No 
reinsurance of running down clause — Applica- 
tion of principle of cross liabilities.] — Defts. 
underwrote a policy of marine insurance on 
the W. against total loss, & also by a running 
down clause, against three-fourths of collision 
liability on the principle of cross liabilities. 
Defts. reinsured their liability for total loss 
only with pltf. During the currency of the 
policy the W. was sunk as the result of a 
collision with the M. & became a total loss. 
In proceedings in the Admiralty Ct. both 
vessels were held equally to blame, &, as the 
M/8 half damages exceeded the IF.’s half 
damages, the W. had to pay the balance under 
the Admiralty rule of single liability. Defts. 
paid the owners of the W. for a total loss, & 
also a further sum under the running down 
clause, that sum being ascertained by bring- 
ing into account a payment treated as having 
been received in respect of the M.’s liability 
for the damage done by her to the IF., & the 
payment of a larger sum in respect of the 
damage done by the TF. to the M. Pltf. 
claimed that he was entitled to the benefit of 
the credit in respect of the M.’s liability : — 
Held : pltf., not being a reinsurer of the 
liability under the running down clause, was 
not entitled to the benefit of the credit 
mentioned. — Young v. Merchants’ Marine 
Insurance Co., Ltd., [1932] 2 K. 13. 705 ; 
101 L. J. K. 13. 507 ; 147 L. T. 230 ; 48 
T. L. R. 579 ; 37 Com. Cas. 415 ; 18 Asp. 
M. L. C. 341, C. A. 

2375. Add. Annotations ; — Refd. A.-G. v. Glen Line 
& Liverpool & London War Risks Insce. 
Assocn. (1929), 34 Com. Cas. 309 ; Allgemeine 
Versichenmgs-Gesellschaft Helvetia v. Ger- 
man Property Administrator, [1931] 1 K. 13. 
072 ; Sutherland v. German Property Ad- 
ministrator (1933), 149 L. T. 47. 

2379. Add. Annotations : -Consd. T3oag v. Standard 
Marine Insurance Co., [1937J 2 K. B. 113. 
Refd. Goole & Hull Steam Towing Co. v. 
Ocean Marine Insce. (1927), 44 T. L. R. 133. 

2380a. Ordinary policy — Excess value policy— 
No right of contribution.] — The owners of a 
cargo of wheat insured it with the 8. M. I. 
Co. for £085, which was then its full value. 
During the voyage the price of the wheat 
rose substantially, & the owners, without the 
knowledge of the 8. M. I. Co., effected an 
increased value policy with underwriters for 
£215. The cargo subsequently became a t-otal 
loss, its net sound value being £900. Both 
the co. A the underwriters paid the amounts 
of thejr respective policies in full. & received 
letters of subrogation from the cargo owners. 
vSubsequently, as the result of general 
average adjustments, the owners received a 
sum of £532 4s. Hd. as salvage. The S. M. I. 
Co. claimed the whole of this sum ; the 
underwriters claimed to be entitled to con- 
tribution in the proportion which their 
policy bore to the total value. On an inter- 
pleader to determine the respective rights of 
the co. & the underwriters, Branson, J. 


held that the underwriters were not entitled 
to contribution, but that the co. were entitled 
to receive the whole of the salvage. On 
appeal : — Held : the words “ he [the insurer] 
is thereby subrogated to all the rights & 
remedies of the assured in & in respect to 
that subject-matter as from the time of the 
casualty causing the loss,” in Marine Insur- 
ance Act, 1906 (c. 41), s. 79 (1), merely gave 
effect to the well-recognised law with regard 
to subrogation, the result of which was that 
it was an integral part of the primary policy 
that the S. M. I. Co. had a contingent right 
of subrogation which vested in them at the 
moment when the policy was effected ; the 
contingency had occurred & the contingent 
right had become a vested right ; therefore, 
the co. was entitled to the whole of the 
salvage. — Boag v. 8tandard Marine Insur- 
ance Co., Ltd., [1987] 2 K. B. 113 ; [1937] 
1 All E. R. 714 ; 106 L. J. K. J3. 450 ; 156 
L. T. 338 ; 53 T. L. R. 414 ; 81 Sol. Jo. 157 ; 
19 Asp. M. L. C. 107 ; sub now. Bodey, 
Jerrim A Denning, Ltd. & Graham 
Cochrane Boag r. Pen ti run 8.8. Co., Ltd., 
’42 Com. Cas. 214, C. A. 

2401*. Add. Annotation : — Consd. Blaustein v. 
Mallz, Mitchell & Co., [1937] 2 K. B. 142. 

2404a. Prosecution of claim— Condition limiting 
time for.] — Pltfs. were interested in a 
certificate of insurance which was issued 
under two policies of marine insurance 
subscribed by defts. in respect of 100 barrels 
of pure gum turpentine shipped from Florida 
to Rotterdam. The policies provided for 
payment for “ leakages from any cause in 
excess of 1 per cent, on each invoice.” It 
was the practice of the trade, at the port 
of shipment, to gauge the barrels of turpentine 
& to express the result in gallons, & at the 
port of discharge to weigh it & to express the 
result in kilograms with an allowance for 
reduction on account of the varying tempera- 
ture conditions of 3*25 kilograms to the gallon. 
The policies also contained a stipulation 
providing that no suit or action for the 
recovery of any claim should be maintainable 
in any ct. unless such suit or action be 
commenced within one year from the 
happening of the loss out of which the claim 
arose, but that limitation clause did not 
occur in the certificate. When the vessel 
was discharged a shortage in respect of the 
gallons of turpentine shipped was ascertained 
to have taken place. Defts. having refused 
to pay upon the ground that there was no 
sufficient evidence of the loss & that the 
claim was not instituted within the year, 
the present claim was brought by the pltfs. 
on the certificate : — Held : the limitation 
clause was not one which bound the certificate 
holder. The rights of the original pelicy 
holder, which were conveyed to the certificate 
holder, comprised the rights given by the 
policy qualified by all the conditions & 
warranties which affected the nature & extent 
of the insurance granted, but did not impose 
an obligation affecting only a limitation of time 
within which the rights so given were to be 


PART II. SECT. 26, SUB-SECT. 1.— A. 

n. Road now “ 2404a I.” 

o. Road now “ 2404a ll.** 
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enforced ; (2) an actual physical loss had been 
proved based upon the calculations, & there 
was no ground for imputing that loss to any 
cause other than leakages. — Phcenix Insur- 
ance Co. of Hartford v . De Monchy (1929), 
141 L. T. 439 ; 45 T. L. R. 643 ; 18 Asp. 
M. L. C. 7 ; 35 Com. Cas. 67, H. L. ; affg. 

S. 0. sub nom. De Monchy v. Phcenix Insce. 
Co. of Hartford (1928), 138 L. T. 703, C. A. 

2445. Add. Annotations : — Refd. Lothian v. Ep- 
worth Press (1926), 137 L. T. 582, n. ; Re 
Burford, Burford v. Clifford, [1932] 2 Ch. 
122 ; Jones v. Birch Bros., Ltd. (1933), 49 

T. U R. 686. 

2461. Add. Annotation : — Consd. Holmes v. Payne, 
[1930] 2 K. B. 301. 

2463a. .] — A ship belonging to the Glen 

Line was insured, hull, machinery, etc., with 
the Liverpool & London War Bisks Insurance 
Assocn., against the usual war risks. On the 
declaration of war on Aug. 4, 1914, the 
ship was seized by the German Government 
& was interned until after the Armistice. 
The Glen Line gave notice of abandonment, 
which was accepted by the Assocn. as for a 
constructive total loss on Aug. 4, 1914. 
After the peace the Glen Line presented a 
claim to the Mixed Arbitral Tribunal, under 
article 297 (e) of the Treaty of Versailles, in 
effect, for compensation for loss of prospective 
profits arising from the seizure of the ship by 
the Germans immediately on the outbreak 
of the war, & this claim was compromised 
for about £140,000. Thereafter the British 
Government, as reinsurers to the extent of 
80 per cent, of the war risks undertaken by 
the Assocn., who made no claim to the com- 
pensation, claimed that the compensation 
was received by the Glen Line as trustees for 
the Assocn., & that the British Government 
were entitled to 80 per cent, of the trust 
moneys : — Held : the compensation re- 
covered under the treaty was analogous to 
damages recovered for loss of freight in 
prospect secured by an existing charter & 
must therefore be treated as belonging to the 
owner & not to the abandonee. — Glen Line, 
Ltd. v. A.-G. (1930), 46 T. L. B. 451; 36 
Com. Cas. 1, H. L. ; revsg., S. C. sub nom. 
A.-G. v. Glen Line, Ltd. & Liverpool & 
London War Bisks Insce. Assocn., Ltd. 
(1929), 34 Com. Cas. 309, C. A. 

2468a. — — Cargo not lost by peril Insured against 
— Sold in consequence of condition — Lemons.] 

— Lemons were shipped from Messina to 
Sydney & insured under a policy of marine 
insurance. Believing from information re- 
ceived in Sydney that the lemons had been 
damaged by a peril insured against & sold 
in consequence, the insurers paid the insured 
value to the insured, who signed a document 
by which they agreed to transfor & abandon 
to the insurers the goods & their proceeds. 
It was ascertained later that the lemons had 
not been so damaged, but had been sold 
because they were found to be ripening. By 
the Commonwealth Marine Insurance Act, 
1909, s. 68 (6) — which is identical with 
Marine Insurance Act, 1906 (c. 41), s. 62 (0) — 
“ Where notice of abandonment is accepted, 


the abandonment is irrevocable. The accept- 
ance of the notice conclusively admits lia- 
bility for the loss Sc the sufficiency of the 
notice ” : — Held : the insurers could recover 
the sum paid by them as money paid under 
a mistake of fact ; the document above 
mentioned, having regard to its terms & the 
fact that it was given after the lemons had 
been sold, was not a notice of abandonment 
within sect. 08 (6) of the Commonwealth Act. 

Semble : notice of abandonment, or its 
acceptance, given under a material mistake 
of fact is a nullity. — Norwich Union Fire 
Insurance Society, Ltd. v. Price, Ltd., 
[1934] A. C. 455 ; 103 L. J. P. C. 115 ; 151 
L. T. 309 ; 50 T. L. R. 454 ; 78 Sol. Jo. 412 ; 
40 Com. Cas. 132, P. C. 

2527a. Unstamped insurance.] — In 1920 the 

E. co. Sc the Y. co. entered into a participa- 
tion agreement effective as from ,Jan. 1, 1920, 
which was a reinsurance treaty binding the 
E. co. to cede Sc the Y. co. to accept a par- 
ticipation of all risks mentioned of the share 
retained by the E. co. accepted after Jan. 2, 
1920. In Sept. 1921, the E. co. arranged 
that the N. co. should take over the Y. co.’s 
position as from Jan. 1 , 1920 ; & in Jan. 1921, 
an agreement, hereinafter called “ the Out- 
wards Treaty,” on the same lines Sc with 
the same provisions as those of the agree- 
ment with the Y. co. was entered into between 
the E. co. Sc the N. co. Tn 1921 the N. co. 
Sc the E. co. entered into another participa- 
tion agreement, hereinafter called “ the 
Inwards Treaty,” the N. co. ceding Sc the 
E. co. accepting a share of all marine risks. 
The Inwards Treaty had no provisions for 
the issuing of policies, or for particulars 
sufficient to make possible the issuing of 
policies, to satisfy the provisions of Stamp 
Act, 1891 (c. 39), «fe Marine Insurance Act, 
1906 (c. 41). No stamped policies were in 
fact issued under any of the throe agreements, 
Sc no premiums were ever actually paid to 
the N. co., which was credited with tbe 
proper proportion of the net premiums 
received by the E. co. On the compulsory 
winding-up of the N. co. the E. co. claimed 
to be entitled to prove for sums paid by it 
for premiums under the Outwards Treaty, 
after allowing for sums paid or credited to it 
by the N. co. under the Inwards Treaty. 
The Official Receiver rejected the claim on 
the ground that both treaties were invalid <fc 
inadmissible in evidence, because they were 
contracts of marine insurance which did not 
comply with the requirements of Stamp Act, 
1891 (c. 39), & Marine Insurance Act, 1900 
(c. 41), & were unlawful ; & upon a summons 
asking for an order that the proof should be 
allowed : — Held : (1) as the Outwards Treaty 
was invalid & void, the entries of premiums 
to the credit of the E. co. wore not evidence 
of payment, Sc therefore no claim under 
Marine Insurance Act, 1906 (c. 41), s. 84, 
could be made ; (2) even if premiums had 
been paid such a claim could not have been 
made, as Stamp Act, 1891 (c. 39), ss. 92, 93, 
97, amounted to an implied prohibition of 
offences by incurring liability for premiums 


PART II. SECT. 26, SUB-SECT. 2.— 
A. (b). 

»®. Recovery of inter e » t — Although 
action tried without jury .] — Pacific 


Coast Coal Freighters, Ltd. v. 
Westchester Fire Insurance Co. 
of New York, Pacific Coast Coal 
Freighters, Ltd. v. Western Assur- 


ance Co. <B. C.), [19261 4 D. L. K. 
963; [1920J 3 W. W. R. 35C ; affd ., 
[19271 2 D. L. R. 590 ; [192^ 1 W. W. R. 


878; 38 B. C. R. 315.- 
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in respect of unstamped sea insurances, & 
there nad therefore been “ illegality ” on the 
part of the E. co. with the result that a claim 
lor return of premiums under Marine Insur- 


ance Act, 1906 (c. 41), s. 84, must fail. — Re 
National Benefit Assurance Co., Ltd., 
[1931] 1 Oh. 40 ; 100 L. J. Ch. 38 ; 144 L. T. 
171 ; [1929-30] B. & 0. R. 260. 


Part III. — Fire Insurance 


2684. Add. Annotation Refd. Boag v. Standard 
Marine Insurance Co., [1937] 2 K. B. 113. 

2536. Add. Annotation : — Refd. Boag v. Standard 
Marine Insurance Co. [1937], 2 K. B. 113. 

2642a. .] — Where a policy of fire insurance 

has been assigned, the insurers, in the 
absence of an express contract to do so, 
are not bound, upon the application of the 
assignee, to pay him upon the policy. — 
London Investment Co. v. Montefiore 
(Sir Moses) (1864), 3 New Rep. 389 ; 9 
L. T. 688. 

2544. Add. Annotation : — Refd. Halifax Building 
Society v . Keighley, [1931] 2 K. B. 248. 

2540. Add. Annotation : — Refd. Halifax Building 
Society v. Keighley, [1931] 2 K. B. 248. 

2648. Add. Annotation : — As to (1) Refd. Shell-Mex 


v. Elton Cop Dyeing Co. (1928), 34 Com. Cas. 
39. 

2558. Add. Annotations : — As to (2) Consd. Pro- 
vincial Insurance Co. v. Morgan (1932), 102 
L. J. K. B. 164. Refd. MacKay v .' London 
General Insurance Co. (1935), 79 Sol. Jo. 271 ; 
Beauchamp v. National Mutual Indemnity 
Insurance Co., [1937] 3 All E. R. 19. 

2500. Add. Annotation: — As to (1) Consd. Page v. 
Scottish Insce. Corpn. (1929), 98 L. J. K. B. 
308. 

2562. Add. Annotations : — Consd. Page v. Scottish 
Insce. Corpn. (1929), 98 L. J. K. B. 308. 
Retd. Williams v. Atlantic Assurance Co. 
. (1932), 37 Com. Cas. 304 ; Sutherland v . 

German Property Administrator (1933), 149 
’ L. T. 47 ; Morley v. Moore, [1936] 2 All E. R. 
79. 


PART III, SECT. U SUB-SECT. 1. 

sa. RerCewal — Whether new contract.] 
— Under Ontario Insurance Act a 
mercantile risk can only be insured for 
one year & may bo renewed by a 
renewal receipt. This renewal Is not 
a new contract of Insurance. — Liver- 
pool London Sc Globe Insce. Co. v. 
Agricultural Savings Sc Loan Co. 
(1903), S3 8. C. It. 94. — CAN. 

PART III. SECT. 1. SUB-SECT. 3. 

2641 xlix. Budge v. Marbin 

Lumber Co., Ltd., & Martyn Lumber 
CO., Ltd., [1932] 2 W. W. K. 64 ; 45 
B. C. R. 479.— CAN. 

2641 1. Policy payaltle to assured 

or “ assigns.”]- An assignee of a lire 
insurance policy whereby insured “ & 
ills assigns ” are oovered may recover 
on such a policy, although the co. has 
not given its permission to the par- 
ticular assignment by endorsement on 
the policy. — Noack v. Lanark County 
Mutual Fire Insce. Co., [1932] 4 
D. L. R. 64 ; O. R. 680.— CAN. 

sf. Insurance by liquidator — Liqui- 
dator becoming trustee for purchaser — - 
No duty to inform insurers .] — Where 
property was insured against Are by a 
liquidator In possession. Sc at. the time 
of the loss he was still in possession, 
but then as trustee for persons who had 
meanwhile purchased the property, 
but had not yet received title : — Held : 
he had been under no legal duty to 
notify the Insurers of said change. — 
Montreal Trust Co. v. Caledonian 
Insurance Co. Sc Alliance Absur- 
W. W. R. 571 ; 3 
[19311 3 W. W. R. 
.116; 26 Alta. L. R. 
3. C. R. 681; 3 

D. L. R. 657. — CAN. 

*d. Insurance of partnership pro- 
perty — By one partner in own name .] — 
An insurance co. is not liable to one 
partner for damage by Are to partner- 
ship property, where the polloy was 
Issued in the name of the other partner, 
who alone paid the premium. — 
Gumming & Emery tj. Homestead 
Fire Insurance Co.. [1935] 2 D. L. R. 
261; O. R. 161.— CAN. 

PART III. SECT. 1, SUB-SECT. 4. 

n I. Meaning of ** husband."} — 

In the proposals for insurance against 
fire In respect of a building & of 


furniture, etc., therein of the proponent, 
one of the printed questions was 
“ Rave you ... or husband ever 
. . . had a fire ** ? — Held : the word 
“ husband ** there meant husband then 
living. — B radbury t>. The London 
Guarantee Sc Accident Co., Ltd. 
(1927), 40 C. L. R. 127.— AUS. 

o H. Alleged misstatement as to 

property in goods.] — North British 
& Mercantile Insurance Co. v. 
McLellan (1892), 21 S. C. R. 288.— 
CAN. 

o iii. Question relating to cancel- 

lation of precious policy — Meaning of 
cancellation.]— A proposal for a policy 
contained the question, “ Has the pro- 
ponent . . . ever had . . . any policy 
cancelled by any insurance co. « ** 
The assured had in fact had a policy in 
another office, &, the premium thereon 
not having been paid, the insurance 
co.'a officer intimated that his co. did 
not deairo to continue the policy, & if 
the assured was not prepared to pay 
the premium the oo. would have no 
alternative but to canoel the policy. 
The premium not being paid the officer 

E roduced a cancellation voucher which 
e had taken with him when he went 
to call on assured. Sc assured then 
signed the voucher & the policy was 
cancelled : — Held : the termination of 
the insurance of the unilateral act of 
the oo.. & the policy was canoelled 
within the meaning or the question in 
the proposal. — Bryce v. Mercantile 
& General Insce. Co., Ltd., [1930] 
N. Z. L. R. 231.— N.Z. 

PART HI. SECT. 2, SUB-SECT. 2. 

2660 li. .] — Where a loss is 

compensated from othor sources, in- 
surers are entitled to recover from 
Insured any sum received by him from 
them in creese of the loss except his 
reasonable expenses in obtaining the 
compensation from other sources.— 
Baloise Fire Insce. Co. v. Martin 
[1937] 2 D. L. R. 24; O. R. 355.— 
CAN. 

t i. Whether action by 

insurer Chancery or common law 
action .] — Royal Exchange ASSCE. Co. 
v. Ommshaw Bros., Ltd., [1928] 
2 D. L. R. 412 ; 62 O. L. R. 25.— CAN. 

i u, Liability of insured — 

Refusal to subrogate.] — Globe Sc 
Rutgers Fire Insurance Co. v. 

26 


Truedkll, [19271 2 D. L. R. 659 ; CO 
O. L. It. 227.— CAN. 

t iii. Necessity io notify 

lessor of payment.} — If an insurance oo. 
pay the lessee sums alleged to be due 
to the negligence of the lessor, without 
notifying the lessor, they are not 
subrogated to the lessee’s right of 
action against the lessor. — General 
Insurance Co. v. Desoary, [1934] 2 
D. L. R. 386.— CAN. 

PART III. SECT. 3, SUB-SECT. 1. 

2566 v. — — .] — McKee v. Culrosr 
Mutual Fire Insce. Co., [1933] 1 
D. L. R. 793.— CAN. 

sg. Party in whose name property 
placed.]— Pltf. was held to have on 
insurable interest in property which 
had been placed In his name by his 
brother for the purpose of preventing 
his brother’s creditors getting it. — 
Lambert v. Anglo -Scottish General 
Commercial Insurance Co. (1929), 
04 O. L. R. 439.— CAN. 

PART III. SECT. 3, SUB-SECT. 2.— B. 

I (p. 311). For “ affd." read " affd. on 
other grounds .” 

h (p. 311) 1. .] — Clarke v. 

Fidelity-Phoenix Fire Insurance 
Co. of New York, [1926] 1 D. L. R. 
303 ; 58 O. L. R. 148.— CAN. 

1 (p. 811) I. .] — A person who 

has made an agreement for the pur- 
chase of immovable property, although 
he does not thereby obtain a legal 
interest in or charge upon the property 
within sect. 54 of Transfer of Property 
Act, nevertheless has an insurable 
interest in the property, & can recover 
under a policy of insurance of the 
property the loss suffered by him on 
account of the property being destroyed 
or damaged by Are. — Gnana Sun- 
daram v. Vulcan Insurance Co. 
(1931), I. L. R. 9 Ran. 452.— WD. 

o i. Sale iUeaal.) — A sale of a 

large quantity of intoxicating liquor 
to pltf. S. was found to be illegal under 
Liauor Control Act, R.S.O., 1927 ; — 
Held : no title to, or property in the 
liquor passed to S. by the sale, Sc so 
he had no Insurable interest at the 
time of its destruction by Are. — 
Smith v. National Guaranty Co., 
[1929] 4 D. L, R. 486; 64 O. L. R. 
240.— CAN. 

b (p. 312) 1. .1 — Where a mtgor. 

against whom foreclosure proceedings 


ange Co., 11931] 2 
D. L. R. 809 ; affd., 
432; [1932] 1 D.L.R 
21 ; affd.. [19321 ! 
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2568. Add. Annotation : — Ms to (1) Consd. Maurice 
v. Ooldsbrough Mort & Co., [1939] A. C. 452. 
Retd. Vandepitte v. Preferred Accident 
Insurance Co. of New York, [1933] A. C. 70. 
As to (2) Consd. Lake v. Simmons (1920), 95 
L. J. K. B. 586. 

2571a. Broker.] — Wool consigned by applt., a 
wool grower, to resps., wool brokers, for sale 
by the latter on a commission basis, was 
insured against loss or damage by fire under 
policies taken out in their own name by resps. 
on “ merchandise the assureds’ own property 
or held by them in trust or on commission 
for which they may be liable in the event of 
loss or damage by fire.” The policies also 
provided that a claim thereunder should state 
the amount of the loss or damage “ not 
including profit of any kind.” Applt. ’s wool 
having been destroyed by fire while lying in 
resps.’ store : — Held : resps. did not insure 
the wool as agents for applts., but on account 
of their own insurable interest therein, which 
arose from their liability to applt. in case of 
loss, & they were accordingly entitled to 
recover in full from the insurer for the insured 
value of the wool. The policies, however, 


insured the wool, & did not cover any profits 
which resps. might have earned but for the 
loss, & therefore on an apportionment 
between resps. & applt. according to their 
respective rights of property in the wool at 
the date of the fire, the former were not 
entitled to deduct from the proceeds of the 
policy payable to applt. commission which 
they would have earned & the charges which 
they would have been entitled to make for 
receiving, weighing, lotting, valuing, etc., if 
the wool had not been destroyed by the fire, 
llesps.’ only right was to deduct to the extent 
of their lien for services actually rendered or 
expenses paid in connection with the wool 
before the fire. — Maurice v. Goldsbrough 
Mort & Co., Ltd., [1939] A. C. 452 ; [1939] 
3 All E. R. 63 ; 108 L. J. P. C. 75 ; 161 L. T. 
146 ; 55 T. L. R. 714 ; 83 Sol. Jo. 563, P. C. 

2572. Add. Citation : — 31 Com. Cas. 10. 

2588. Add. Annotation : — Distd. Evans v. Em- 
ployers’ Mutual Insurance Association, Ltd. 
(1935), 152 L. T. 333. 

2602. Add. Annotatwn : — Consd. Maurice v. Golds- 
brough Mort & Co., 11939] A. C. 452. 


had been brought & continued until 
solo was still the registered owner of 
the property & in possession of it he 
was held to have an insurable interest 
at that time. — F ordorchuk t>. Car & 
General Insurance Corpn., Ltd., 
ri931] 2 W. W. R. 586 ; 3 D. L. R. 
387 —CAN. 

aa (p. 312) I. Husband — Property 
conveyed to wife.] — A husband has an 
insurable Interest in property bought 
by him & conveyed to his wife, if 
the presumption of advancement aris- 
ing in these oiroumstances is rebutted. 
— Downing v. Home Insurance Go. 
of New York, [1934] 2 D. L. R. 617 ; 
8 M. P. R. 1.— CAN. 


PART III. SECT. 5. 

h i. Covering note issued by 

broker — Loss before issue of policy — 
Broker not liable as insurer,] — Broit 
v. Bennie S. Cohen & Son (N. S. W.), 
Ltd. (1926), 27 S. R. N. S. W. 29 ; 
44 N. S. W. W. N. 44.— AUS. 

k i. .] — Sun Insurance Office 

v. Roy (Can.). [1927] 1 D. L. R. 17; 
8. C. R. 8.— CAN. 

k ii. .1 — The renewal of a fire 

policy is not a continuing contract 
relating back to the original policy, 
but a fresh contract &, even if ante- 
dated to the date of expiry of the 
former policy, will not cover the risk 
of Are occurring before the acceptance 
of the renewal. — Ram Singh v. Cen- 
tury Insurance Co., Ltd. (1932), 
1 L. R. 60 Calc. 332.— IND. 

PART III. SECT. 7, SUB-SECT. 2. 

2599 i. Explosion — Grain-dust ex- 
plosion. 1 — A policy of insurance against 
fire, which includes the condition that 
the co. shall make good loss or damage 
caused by the explosion of coal or 
natural gas in a building not forming 

E art of gas works, & loss or damage 
y fire caused by any other explosion, 
covers loss caused by a grain -dust 
explosion, where, although the origin 
of the explosion cannot oe positively 
proved, its most probable cause is 
found to have been the ignition of the 
particles of grain-dust suspended in 
the air. — Riedle Brewery, Ltd. v. 
Merchants Fire Assurance Corpn. 
of New York (Man.), [1926] 1 
W. W. R. 497. — CAN. 

1 L . 1 — A policy of fire insurance 

upon a building contained the words 
“ only while the premises are occupied 
as a private dwelling.** The premises 
were vacant when a fire occurred. 
In an action upon the policy : — Held : 


the wordB quoted were part of the 
description of the property insured.— 
Cooper v. Toronto Casualty Insoe. 
Co., [1928] 2 D. L. R. 1007 ; 62 O. L. R. 
311.— CAN. 

1 ii. Use as “ bunk house.”) — 

An action upon a policy of fire insur- 
ance was resisted by deft. oo. on the 
ground that at the time of the ilro the 
house was not occupied as a private 
dwelling, contrary to a condition in 
the policy , One pltf. G. let the house 
to H., who said he was going to live in 
it, & G. understood that H. would 
occupy it with his wife & family. At 
the time of the fire H. had three men 
living with him. Once a week H.’s 
wife came in to keep things in order, 
& twice a week the wife of one of the 
other men did the same. Eaoh of 
them contributed to the rent, that is, 
the other men paid their shares to H. 
who paid G. G. was nevor in the house 
while it was so occupied : — Held : the 
house was occupied as a private 
dwelling. — Gendron v. Provident 
Assurance Co., [1931] 1 D. L. R. 418 ; 
66 O. L. It. 147— CAN. 

1 iii. .3 — Pltf. was insured 

against loss by fire of furniture in a 
house “ only while occupied as a 
dwelling *’ : — Held : the words were 
used in the policy aa part of the 
description of the property Sc not as a 
condition modifying the statutory 
conditions ; a mere temporary vacancy 
or absenoe of the occupant reasonable 
in the circumstances will not he ground 
for a finding that the house was not 
“ oocupied as a dwelling.” — Metcalfe 
v. General Accident Assurance Co., 
[1930] 2 D. L. R. 265 ; 64 O. L. R. 
643.— CAN. 


1 iv. .] — In an action on fire 

insurance policies on a house “ while 
occupied only as a private dwelling ** 
it was found that the house was to the 
knowledge of the insured vacant & 
not occupied as a dwelling when one 
policy was forwarded to him. Sc held 
that, sinoe when or soon after he applied 
for that policy he intended to leave the 
house unoccupied, it was his duty to 
notify the insurer of that intention in 
order to enable the latter to judge of 
the risk to be undertaken. Sc that sinoe 
the insured did not give such notice he 
had misrepresented or omitted to com- 
municate to the insurer a circumstance 
material to the risk Sc since the insurer's 
agent did not know the facts, that 
policy never was in force. — 
MoGettigan v. Guardian Assurance 
Co., Ltd,, [1936] 3 W. W. R. 345.— 
CAN. 


1 v. ** Occupied .”] — By the terms of 
a policy, it covered the building insured 
“ only whllo oocupied, constructed Sc 
situated as described. ” A fire occurred 
while pltf. was not living In the build- 
ing, though lie had loft some furniture 
Sc clothing there Sc no one else lived 
there : — field : the property was not 
“ occupied ” within the meaning of the 
policy. — Lambert v. Anglo -Scottish 
General Commercial Insurance Co., 
[1930] 1 D. L, R. 284 ; 64 O. L. R. 439. 
—CAN. 

1 vi. .] — Where the subject- 

matter of a policy of fire insurance Is 
described as a certain building “ only 
while occupied ** for a specified pur- 
pose, as, e.g., ** as a boarding & room- 
ing house,” the building is covered by 
the policy only so long as it is so 
occupied, & if at no time before the 
loss is it so occupied the policy never 
attaches to the thing insured. — 
Sohmidt v. Home Insurance Co. of 
New York, [1934] l W. W. R. 187 ; 
2 D. L. R. 78 ; 41 Man. L. R. 537.— 
CAN. 

sh. “ Burning of prairie .”) — West 
Hand Estates, Ltd. v. New Zealand 
Insurance Co., Ltd., [1925] App. I). 
245.— S. AF. 

sk. Fire-proof safe.) — The ordinary 
or popular meaning of " fire-proof 
safe ” is a safe whioh is reasonably 
regarded as capable of protecting the 
books, etc., from a fire which may 
occur on tho promisee where the safo 
is kept. — Gangat v. Licences Sc 
General Insurance Co., Ltd., [19331 
N. L. R. 261.— S. AF. 

sm. “ Communicating .”] — A polioy 
of fire Insurance was expressed to cover 
a certain brick building “ & its addi- 
tions, communicating & in contact 
therewith . . . only while occupied 
as a restaurant.” The brlok building 
ceased to be used as a restaurant during 
the term of tho policy. In contact 
therewith, at the roar, was a one- 
storey frame building occupied as 
living quarters. There was a solid 
brick wall between the two buildings ; 
to enter the residence from the 
restaurant it was necessary to go out 
of doors. The whole structure had 
been used as a unit in operating the 
restaurant. A fire destroyed the 
living quarters & damaged the 
restaurant : — Held : the living quarters 
were ” additions communicating Sc in 
contact " with the restaurant. — 
Miller v. Portage La Prairie 
Mutual Insurance Co., [1936] 2 
W. W. R. 104 ; 2D.L. R. 787.--CAN. 
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2610 . Add . Annotation : — Refd. Stumbles v . 2631a. Insurance by lessees — Separate insur- 

Whifcley (1029), 46 T. L. It. 37. ance by lessors.] — Portavon Cinema Co., 

2614a. Taxicab — “ Accessories M — Taximeter.] — Ltd. v. Price & Century Insurance Co., 

Rowan v. Universal Insurance Co., Ltd. Ltd., [1939] 4 Ail E. R. 601. 

(1939), 83 Sol. Jo. 088. 2636. Add. Annotation : — As to (2) Apld. Syming- 

2622. Add. Annotation : — Refd. Versichenmgs Und ton v. Union lnsce. Soc. of Canton (1928), 

Transport Aktiengesellschaft Daugava v. 97 L. J. K. B. 646. 

Henderson (1984), 151 L. T. 392. 
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2629 v. .J — A con- 

dition, that the Insurer is not liable for 
loss 44 if any subsequent insurance is 
effected with any other insurer, unless 
& until the Insurer assents thereto,” 
is not applicable so as to defeat the 
insured’s claim for loss, merely because, 
without the insurer’s assent, he sub- 
sequently obtains from another co. a 
policy which never attaches by reason 
of the application of the condition 
therein, that 44 the insurer is not liable 
for loss if there Is any prior insurance 
with any other insurer.” — H ome Insur- 
ance Co. of New York v. Gavel, 
[1927] 3 D. L. R. 929 ; [1927] S. C. R. 
481.— CAN. 

r (p. 320) i. Loss between issue 

of cover note & policy — Whether con- 
ditions of policy applicable.) — NicnoL- 
soN v. The Southern Star Fire 
Insurance Co.* Ltd. (1927), 28 S. R. 
N. 9. W, 124 ; 45 N. S. W. W. N. 35.— 
AUS. 

d (p. 320) i. On change of nature. 

of ocrupdtion on insured premises .) — 
West Rand Estates, Ltd. v. New 
Zealand Insurance Co., Ltd., [1025J 
App. 1>. 245.-- S. AF. 

ee (p. 320) i. .]- 

Mihsiquoi 8c Rouville Mutual Fire 
Insce. Co. v. Eastern Townships 
Telephone Co., |192H| 1 1). L. R. 52(5 ; 
43 Que. K. B. 122. CAN. 

ee (p. 320) ii. The 

words 44 stored or kept ” in statutory 
condition 6 (b) in Sehed. B to Alberta 
Insurance Act, 1920, do not apply to 
gasoline which is in actual use & course 
of consumption for domestic purposes, 
where, at least, the amount so in use 
iH less than one quart. — H all v, 
Connecticut Firm Insurance Co.. 
[1931] 2 W. W. It. 200 ; 3 D. L. R. 
329.— CAN. 

ff (p. 320) i. .] — Lons- 

berry v. Trans-Canada Insurance 
Co., [1932] 1 D. L. it. 351.— CAN. 

kk. (p. 320) i. .]— 

A fireman on an oil-burning tug, 
desirous of ascertaining for the informa- 
tion of the captain whether there was 
enough fuel oil in the boat to enable 
her to proceed with her journey with- 
out reloading, opened a manhole on 
the boat, lit a match, 8c held the burn- 
ing match over the man-hole with a 
view to seeing the quantity of fuel oil 
in the tank, instantly the vapour m 
tho tank caught fire, an explosion 
occurred & the boat was in the midst 
of flames. Very substantial loss was 
sustained by applts., the owners of the 
tug, 8c they sued reaps, upon a policy 
of fire insurance for the amount of 
their ontii-e loss. Reaps, contended 
that they were not liable for tho loss 
attributable to explosion, but only for 
that part of tho loss actually caused 
by fire. The policy contained tho 
following printed clause : 44 Unless 

othorwlso provided bv ogroement in 
writing added hereto this co. shall not 
be liable for loss or damage occurring 
. . . (cr) by explosion or lightning, 
unless fire ensue, &r. in that event, for 
loss or damage by fire only ” : — Held : 
by the terms of the policy recovery by 
applts. must be limited to the pro- 
portion for fire damage as distinguished 
from explosion damage. — S in Mac 
Lines, Ltd. w. Hartford Fire In- 
surance Co., [1936] 8. C. R. 598; 

3 D. L. R. 412.— CAN. 

d (p. 321) i. What amounts to — - 

Not clause reducing amount of insurance 
by amount j hi id on previous claim.) — 
Pauls v. National Union Fire In- 


surance Co., 11932] 2 W. W. R. 558.— 

CAN. 

d (p. 321) (i. Co-insurance 

clause .] — A co-insurance clause limiting 
liability in the case of other insurance 
on the property is a variation in the 
statutory conditions within Quebec 
Insurance Act, s. 241. — Republic 
Fire Insurance Co. v. G. M. Strong, 
Ltd., [1938] 2 D. L. R. 273.— CAN. 

sd. Statutory condition as to proof of 
loss — Compliance with.) — In an action 
on a fire insurance policy pltf. relied 
on as proof of loss what purported to 
be a statutory declaration solemnly 
declared before a comr. for oaths ; &, 
In order to support his motion to be 
allowed to amend the proof of loss so 
as to set up a value consistent with his 
representation of value in his applica- 
tion for the policy, pltf. swore that he 
had not appeared before said comr., 
that he had never declared to the truth 
of tho claim & the statements in the 
declaration & that he had signed tho 
form of proof of loss provided by deft, 
co. 8c had left it with his agents to fill 
in, 8c that a slip attached to the form 
& stating tiie reasons for cluiming tho 
amount which was claimed was not on 
U > form when he signed it : — Held • 
th re had been no compliance with 
statutory condition No. 15 as to proofs 
of loss. — Fulton v. Wawanksa 
Mutual Insurance Co., 11932] 2 

W. W. R. 412; ajfd., [1 932] 3 W. W. R. 
404 ; [1933] 1 D. L. R. 131 ; 26 Alta. 
L. Li. 469.— CAN. 

si. Overestimate — Whether evi- 

dence of fraud.) — in an action on 
policies of fire insurance held that the 
fact that the amount, awarded the 
Insured was only about half the amount, 
claimed in the proofs of loss did not 
neoessarily compel tho ct. to infer 
fraud. — F kffkrman v. New Bruns- 
wick Fire Insurance Co., [1932] 2 
YV. W. R. 507 ; 4 D. L. R. 342 ; 26 
Alta. L. K. 412.— CAN. 

sk. Waiver.) — Statutory con- 

dition 15 in Fire Insurance Policy 
Act, 1925, as to proofs of loss cannot 
be waived by the co. except, in the 
manner prescribed in statutory con- 
dition 22, i.e. t by a waiver 44 clearly 
expressed in writing, signed by an 
agent of the oo.” — Dubinbki v. 
iSTUYVESANT INSURANCE Co. OF NEW 
York, 119341 1 W. W. R. 669 : 3 

D. L. R. 291 ; 42 Man. L. Ii. 145— CAN. 

PART III. SECT. 7, SUB-SECT. 4. 

f p Exception from liability for 

loss by theft- -Truck stolen & burnt — 
Onus of proof on company .) — Luciani 
r. British America Assurance Co., 
[1931] 1 D. L. R. 166; 65 O. L. R. 
687.-“ CAN. 

f ii. Exemption from liability for 

loss or damaoe resulting from earthquake 
or abnormal conditwns arising therefrom 
— Consideration of results of earth- 
quake .) — Wairoa Farmers Co-ockua- 
tive Meat Co., Ltd., & Bank or New 
Zealand v. New Zealand Insurance 
Co., Ltd. (1931). 7 N, Z. L. J. 267. - N.Z. 

f iii. Fire after explosion .) — 

Insured cannot recover under a policy 
against ** direct loss or damage by 
fire, or caused by the explosion of ooal 
or natural gas whether fire ensues or 
not, or by fire caused by any other 
explosion/’ where fire has not pre- 
ceded the explosion & there is no 
evidence of what caused it. — Mort- 
gage Corpn. of Nova Scotia v. 
Law Union & Rock Insce. Co., [1936] 

4 D. L. R. 401 ; affd., [1937] S. C. R. 
74.— CAN. 


f jv. Damage by heat smoke.) 

Damage caused by heat 8c smoke from 
a fire in its proper place is not damage 
by fire within a policy. — H ipwell v. 
British Colonial Fire Insurance 
C o., [1938] 4 D. L. R. 783.— CAN. 

PART III. SECT. 7, SUB-SECT. 6. 

n i. .] — In an action on a 

policy of flro insurance a defenco that 
the fire was of Incendiary origin to the 
knowledge of pltf. must In order to 
amount to a charge of arson allege that 
the insured was In pome way connected 
with it ; but, in order in such an action 
to find that the insured was guilty of 
arson, it is not necessary that the 
evidence should bo such as would be 
sufficient to procure his conviction on a 
criminal prosecution. — E tterman v. 
London & Scottish Insurance 
Corpn., Ltd., Etterman v. 
Wawanesa Mutual Insurance Co., 
[1935] 3 W. W. R. 70; revsd. [1936] 2 
W. YV. R. 513 ; 4 D. L. R. 43.— CAN. 

n ii. .] — In the case of a 

defence of arson In an action on a fire 
insurance policy the presumption is 
against the crime which must bo proved 
by a preponderance of evidence. — 
Italian Realty Co. v. Guardian 
Assurance Co., [1935] 2 D.' L. R. 
425 ; 9 M. P. R. 137.— CAN. 

n iii. Onus.) — Where a 

defenco of arson Is sot up by an insur- 
ance co. the onus is on the co. to prove 
circumstances which exclude any other 
explanation. — R othstf.in v. Sentinel 
Fire Insce. Co., [1936] 1 D. L. R. 310. 
—CAN. 

PART III. SECT. 9, SUB-SECT. 1. 

2650 ii. .]— In 1925 pltf. 

made two proposals for fire insurance 
with deft, co., each containing the 
question, 44 Have you or your husband 
ever been a claimant on a fire insurance 
office or had u. lire ? ” In one pro- 
posal tho answer supplied was 44 Fire 
in 1914 from adjoining shops, Throssell 
Street, Collie,” 8c in the other 44 known 
to company.” Pltf. had lived apart 
from her husband for many years, 8c 
he had died in 1923. The husband bad 
had one lire in 1898 & another in 1917. 
In the cose of the first fire he had been 
convicted of arson, 8c the insurance co. 
concerned had refused to pay insurance 
in respect of the second fire : — Held : 
the answer was untrue. — B radbury 
v. London Guarantee & Accident 
C o., Ltd., [1928] W. A. L. R. 38.— 
AUS. 

g (p. 324) i. Concealment 

of increased risk.) — Smith v. American 
Equitable Assurance Co., [1931] 2 
I). L. R. 830.— CAN. 

m (p. 324) i. Insurance by partner- 

ship — Concealment of previous loss by 
partners individually.) — A policy of 
Insurance against fire over the mer- 
chandise stock of pltfs. who were 
carrying on business In partnership 
was effected with deft. co. The 
proposal form contained a question ; 

44 Has proponent, either individually 
or os a member of a partnership 
or co., or his or her wife or husband, 
ever liad property damaged or de- 
stroyed by fire ? ” : — Held : the 
question referred not only to loss in 
respect of the partnership property, 
but also to loss suffered by the partners 
individually before the formation of 
the partnership.- Nicholas & Bar- 
nett v. New Zealand Insce. Co., 
[1930] N. Z. L. It. 699— N.Z. 

m (p. 324) ii. Unintentional 

non-disclosure .) — Tho inadvertent & 
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2650a. Failure to disclose other claim in 

respect of different subject-matter.] — Pltf. 

& S., who carried on business in partnership, 
bought certain premises in their joint names. 
In 1928 S. ceased to be a partner, but the 
premises remained in the joint names & S. 
from time to time lent sums of money to 
pltf. to enable the business to carry on. In 
1930 pltf. effected an insurance on the 
premises & fixtures, & certain business 
utensils & tools. The insurance was re- 
newed year by year. In 1936 pltf. made a 
claim under the policy for damage by fire. 
Pltf. claimed, in respect of the contents of the 
premises lost in the fire, the catalogue price 
of new goods. The insurance co. repudiated 
liability on the grounds that pltf. had not 
disclosed certain facts & that the claim was 
so grossly exaggerated as to be fraudulent. 
The insurance co. contended that pltf., 
when effecting & renewing the insurance, 
should have disclosed, without any question 
being asked, (i) every claim he had ever had 
upon any other insurance policy whatever the 
subject-matter, (ii) the fact that any other 
insurance co. had declined to insure or to 
renew an insurance upon another subject- 
matter. & (iii) similar details of S.’s insurance 
history : — Held : (1) pltf. was not bound to 
disclose claims upon other policies in respect 
of a different subject-matter, nor was he 
bound to disclose the fact that another 
insurance co. had declined to renew an 
insurance upon a different subject-matter. 
Pltf. was not bound to disclose S.’s insurance 
history ; (2) pltf.’s claim for this ^ -vtaloguc 
price of new goods to replace those lost in 
the fire was not fraudulent, but was merely a 
bargaining figure. — Ewer v. National Em- 
ployers’ Mitt i tat. General Insurance 
Assocn., Ltd., [1937] 2 All E. R. 193 ; 157 
L. T. 10 ; 53 T. L. It. 485. 


2656. Add. Annotation : — Consd. Ewer v. National 
Employers’ Mutual General Insurance Assocn., 
Ltd., [1937] 2 All E. R. 193. 

2657. Add. Annotation: — Consd. Looker v. Law 
Union & ltock Insce., [1928] 1 K. B. 554. 

2660a. Insurance on premises — Concealment 

of refusal to insure car.] — The obligation on 
a person making a proposal for insurance 
against fire to disclose all material facts is 
not limited to matters exclusively relating 
to fire risks, but extends to any matter which 
would influence the judgment of the insur- 
ance co. in deciding whether to take or refuse 
the risk. The intending assured, in a pro- 
posal for fire insurance in respect of their 
premises, in answer to the question : “ Has 
this or any other insurance of yours been 
declined by any other co. ? ” answered 
“ No.” Thereupon a policy was issued. It 
subsequently appeared that some time before 
that proposal the assured had applied to 
another co. for a policy on motor-cars, but 
the application was declined on the grounds of 
misrepresentation & non-disclosure of certain 
facts: — Held: the non-disclosure of this 
refusal of the motor car -insurance was the 
non-disclosure of a material fact in the 
proposal for the fire insurance wliich therefore 
entitled the lire insurance co. to avoid the 
policy. — Locker & Woolf, Ltd. v. Western 
Australian Insurance Co., Ltd., [1936] 
l K. B. 408 ; 105 L. J. K. B. 444 ; 154 L. T. 
667 ; 52 T. L. R. 293 ; 80 Sol. Jo. 185 ; 
41 Com. Cas. 342, C. A. 

Annotations : — Consd. Ewer v. National Employers* Mutual 
General Insurance Assocn., Ltd., 1 1937] 2 All E, It. 11)3. 
Refd. Merchant's & Manufacturer’s Insurance Co. v. 
Davies, 1 1 1)38 J 1 K. 1L 196. 

2670. Add. Annotation: — A a to (3) Consd. Pro- 
vincial Insurance Co. v. Morgan (1932), 102 
L. J. K. B. 104. 


uuintcutional non-disclosure of a 
material fact is not a “ fraudulent ” 
omission within Insurance Act, K. S. O., 
1927. — Ginsberg v. New York Eire 
Inhce. CO., 11937] 4 D. L. It. 58 o; 
O. R. 715.— CAN. 

m (p. 324) iii. 71 lust be fraudu- 
lent.] — To avoid a policy of lire insur- 
ance it is necessary that non-disclosure 
of a material fact should be fraudulent. 
— Koza v. Sea Insurance Co., [1937] 
4 D. L. R. 783.— CAN. 

bb (p. 324) i. The foot 

that the party insured had two previous 
fires is a material fact which should be 
made known to the insurer. — M elvin 
v. British American Assurance Co , 
[1933] 1 D. L. R. 678 ; 6 M. P. R. 438. 
—CAN. 

bb (p. 324) ii. A policy 

is void ah initio by reason of the failure 
to disclose a previous fire & the refusal 
of the co. in consequence to continue 
tho insurance.— Sherman v. American 
Insurance Co., [1937] 4 D. L. R. 
723.— CAN. 

nn (p. 325) i. Statement 

that applicant “ owner " <$? property 
fret from incumljrance — Applicant pur- 
chaser under agreement & property 
subject to vendor’s lien — Policy vitiating 
by second representation.] — Burbipoe 
v. Halifax Fire Insurance Co., 
[1931] 1 D. L. R. 818 ; 2 M. P. R. 479 ; 
affg., [1930] 4 D. L. R. 763.— CAN. 

pp (p. 325) i. .] — Sperling 

v. Germanic Fire Insurance Co., 
[1932] 2 D. L. R. 634.— CAN. 

n (p. 326) 1. .] — A mis- 

statement as to part of the property 
insured against fire avoids the policy 
as to that property only. — H akten t?. 
Grenville Patron Mutual Eire 


Insce. Co., 11938] 2 JD. L. R. 772 ; 
G. R. 500,— CAN. 

q (p. 326) 1. .] — Where an 

Insurer against fire describes his 
proport y as brick when In fact It con- 
tains a substantial amount of timber, 
this amounts to a material misdescrip- 
tion, for wooden building'-* in the east 
are highly inflammable. — Vulcan In- 
surance Co. v. Dawsons Bank (1933), 
J. L. R. 11 Ran. 266; affd., I. L. R. 
13 Ran. 63, P. C.— IND. 

r (p. 326) i. Use of contents. J— 

When tho contents of a building arc 
used in a different way from that 
described in a fire policy, the policy 
does not attach. — Hkydon v. Wavv- 
a n eh & Mutual Insurance Co., 1193SJ 
3 D. L. R. 766.— CAN. 

sk. Ajrplication of statutory con 
dition — Necessity for fraud. J — In an 
action upon a fire insurants policy the 
defences were that, when applying foi 
the Insurance pltf. failed to disclose 
certain material facts & that no valid 
contract of insurance ever became 
binding on deft. co. The non-dis- 
closure alleged was admittedly not 
fraudulent: — Held: deft. co. was not 
entitled to rescind the contract. — Kadi- 
hhkwitz v. Laurentian Insce. Co., 
[1931] 4 D. L. R. 401 ; O. R. 529.— 
CAN. 

am. Fraudulent omission.] — In 

statutory condition 1 under sect. 98 of 
Insurance Act, R. S. O., 1927, voiding 
a policy if the appet. for insurance 
4< misrepresents or fraudulently omits 
to communicate any circumstance 
which Is materia] . . the word 
" fraudulently " connotes actual fraud. 
— Taylor r. London Assurance 
Corpn., [1935] S. C. R. 422 ; 3 D. L. R. | 
129.— CAN. 
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t (p. 331)1. .]— During the 

term of a lire insurance pulley on 
farm buildings, tho insured, with his 
family, moved from the farm & took 
up residence in a new home, intending 
tf> rehide tluue permanently <S c to rout 
or sell the farm, which remained vacant. 
He gave no notice to the insurer of the 
vacancy. Within 30 days from tho time 
tho Insured property became vacant, it 
was destroyed by fire : -Held : the 
insurer was liable on the policy. In 
view of statutory condition 5 (d) of 
Ontario Insurance Act, R. S. ()., 1927, 
in the policy, vacancy for a period of 
30 days was a risk contemplated by 
the policy & assumed by the insurer, 
& it was not open to the insurer to 
show that the mere fart of vacancy 
or non -occupancy for less than 30 days 
waB a “ change material to tho risk ” 
within statutory condition 7.— 
Laurentian Insurance Co. v. David- 
ron, [1932] 8. ft R. 191 ; 2 D. L. R. 
750; affu [1931] 4 D. L. U. 720 ; 
O. R. 813. — CAN. 

cc 1. — — - Removal of adjoining 
premises.] — Insurance on a barn. De- 
fence, change in risk without notice to 
defts. : — 7 1 eld : the removal of a farm 
dwelling-house from the neighbourhood 
of the barn, leaving the bam near a 
side road not much travelled & the 
removal of pltf. & hie family from the 
fiirm leaving no one actually living in 
the house at tho time of tho fire were 
changes material to the risk within the 
condition iri the policy.— Wy prick v. 
Saltfleet 8r Biniirook Mutual Fire 
Insurance Co., [1930] 1 D. L. R. 241 
64 O. L. R. 521.— CAN. 
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2708. Add. Annotation : — Refd. Locker & Woolf 
v. Western Australian Insurance Co. (1936), 
154 L. T. 667. 

2704a. Within reasonable time — Whether 

condition precedent.] — By the terms of a 
policy of fire insurance the conditions thereof 
were, “ so far as the nature of them respec- 
tively will permit,” to “ be deemed to bo 
conditions precedent to the right of the 
insured to recover.” Condition 4 provided 
that on making a claim the insured should 
‘ ‘ give to the corpn. all such proofs & informa- 
tion with respect- to the claim as may reason- 
ably be required,” & that 41 No claim under 
this policy shall be payable unless the terms 
of this condition shall have been complied 
with.” A fire occurred on the insured’s 
premises <fc he claimed to be indemnified under 
the policy. The insurance corpn. repudiated 
liability, A the dispute w r as referred to arbn. 
The insured used <fc controlled for the purposes 
of his business certain bank accounts standing 
in the name of his mother. The insurance 
corpn. repeatedly, both before <fc during the 
arbn., requested the insured to furnish them 
with information as to these accounts ; but 


the insured failed to disclose them until he 
was under cross-examination during the 
arbn. proceedings : — Held : the insured was 
not entitled to recover any sum in respect 
of his claim : by Slesser, L. J. on the ground 
that, even if on the true construction of the 
policy the requirement of information in 
condition 4 was not a condition precedent, 
but merely a condition that the insurance 
corpn. need not pay until the information 
there required was produced, the insured 
could not say that such information was in 
fact given before bis claim was made ; by 
MacKinnon & Finlay, L.JJ. on the ground 
that on the true construction of the policy 
that requirement was a condition precedent 
with which in the circumstances the insured 
had not complied. The word “ unless ” in 
the condition could not be construed as 
meaning “ until.” — Welch v. Royal Ex- 
change Assurance, [1939] 1 K. B. 294 ; 
[1938] 4 All E. 11. 289 ; 108 L. J. K. B. 83 ; 
159 L. T. 580 ; 65 T. L. R. 96 ; 82 Sol. Jo. 
969 ; 44 Com. Cas. 27, C. A. 

2706. Add. Annotation : — Refd. Welch v. Royal 
Exchange Assurance, [1939] 1 K. B. 294. 


PART III. SECT. 10, SUB-SECT. 1. 

2696 ill. Add citation : — rev ad., 44 
S. 0. B. 40. 

i (p. 333) 1. Agreement 

to pay claim of mortgagee.) — Tamson 
v. Palatine Insck. Co., [1928 J 2 
D. L. R. 867. — CAN. 

p (p. 333) 1- Insured 

arrested for arson.) — An insured under 
a policy of flro insurance was arrested 
for arson immediately after the fire 
Sc kept in custody, or under bail, for 
six mouths, when he woe acquitted. 
& then endeavoured to comply with 
the insurer’s requests for proof of loss. 
When the adjustor, who had been 
instructed to adjust the loss, learned 
of the criminal proceedings he had 
stayed his hand : — Held : the insured 
was relieved by reason of necessity 
& mistake from strict compliance with 
the conditions in the policy as to 
furnishing proofs of loss. — Quon v. 
British & Kurorean In8oe. Co., 
LTD., [1928] 3 W. W. R. 545.— CAN. 

t fp. 333) i. .]— The docu- 

ment in question herein hold to be not 
suoh a proof of loss as is required by 
clause 15 of the soiled, to Fire Insurance 
Policy Act. 1925 ; since it did not 
deolare that the account furnished by 
the Insured was " just Sc true,” but 
merely that it was “ to the best of 
my knowledge & belief true,” & it waB 
not a solemn declaration. — Glagovsky 
v. National Fire Insurance Oo. of 
Hartford, [I93i] 1 W. W. R. 573.— 
CAN. 

m (p. 333) i. 

In an action on a fire-insurance policy : 
— Held : the defence that, the proofs 
of loss contained ” wilfully false ” 
statements had not been established. 
In so concluding, consideration was 
given to the fact that deft.’s adjuster, 
after taking possession of the premises 
had padlooked Sc barred them against 
the Insured, & had carried off their 
books Sc vouchers Sc had refused to 
return them, Sc it was held that the 
insured should be treated as having 
been wrongly dispossessed of. Sc 
wrongly deprived of access to, the 
premises, & they had not had a reason- 
ably adequate opportunity to chock 
over Sc appraise their Iosb. The fact 
that the adjuster had given the key 
to the landlord, without, however, 
notifying the insured that he had done 
so. aid not extenuate the adjuster’s 
" nigh -handed action.” — Eirkby v. 
Canadian Indemnity Oo., [1933] 3 
W. W. IL 272.— CAN. 

p (p. 334) i. statement fraudulent 


or wilfully false — What amounts to.) — 
In determining whether there was 
” fraud or wilfully false statement,” 
within the meaning of statutory con- 
dition 16, by an insured in respect 
to the particulars required by statutory 
cot dition 15 to be furnished in his 
proof of loss declaration, some of the 
matters which should he considered are 
whether the actual loss sustained was 
less than the sum insured where the full 
insurance is claimed, whether in case 
of over- valuation the excess claim has 
arisen from bond tide mistake or from 
a deliberate attempt to mislead & 
whether a claim has been made or 
included in respect of goods which to 
the knowledge of the insured had 
no existence. — S okolowsky v. Fire 
assoc n . ok Philadelphia, [1938] 3 
W. W. It. 148; 4 1). L. R. 796 ; 53 
B. C. It. J 95.— CAN. 
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e i. Prior insurance disclosed .) — 

An insurer is not entitled to limitation 
of liability under Fire Insurance 
Policy Act, 1930 (N. S.) because of the 
existence of prior insuranoe which has 
been disclosed to him.— Reid v. Home 
Insurance Oo., [1936] 1 D. L. R. 676 ; 
10 M. P. R. 84 ; 5 F. L. J. (Can.) 245.— 
CAN. 

g i. By lumber company — 

Acceptance of customary arbitrary figure 
by jury — Validity.) — In an action in 
British Columbia by lumber manu- 
facturers upon policies providing that 
in the event of a fire upon the insured’s 
premises causing a suspension of busi- 
ness the insurers would be liable to 
them in respect of the fixed charges Sc 
expenses of the business ” to the extent 
only that suah fixed chargee Sc expenses 
would have been earned had no fire 
occurred ” the jury, in valuing the 
stock-in-trade at the beginning & at 
the end of the period of suspension, 
can properly apply the arbitrary figure 
of 315 per thousand feet, which is 
recognised widely in the industry Sc 
accepted by the income tax authorities, 
In the absence of evidenoe that in the 
particular case the application of that 
figure would be unjust or unreasonable, 

Qu. : whether the above cited words 
of the policios prevent the insured 
from recovering thereunder unless he 

roves that but for the fire there would 

ave been earned, not only part of the 
fixed charges Sc expenses, but also all 
other revenue charges necessary for the 
conduct of the business. — Mount 
Royal Assurance Co. v. Cameron 
Lumber Co., Ltd., [1934] A. C. 313 ; 


103 L. J. P. C. 34 ; 151 L. T. 23, P. C.— 
CAN. 


m i. .] — Matergio v. Canada 

Accident Sc Fire Assurance Co., 
[1926] 1 D. L. R. 1002 ; 58 N. 8. K. 
415.— CAN. 

q i. Right of umpire to hear 

witnesses.) — An umpire under Insur- 
ance Act, R. S. O., 1927, may hear 
witneeBeB. — Re Lioni Sc Co., Sc Globe 
Rutgers Insurance Co., [1033] 3 
D. L. R. 316.— CAN. 

q H. .] — It is only when 

replacing is something that a reason- 
able man would do that replacement 
value can properly be taken as a guide 
to the value of insured premises 
destroyed by fire. “ Actual value ” 
of the destroyed premises means value 
to the insured. — Schmidt v. Home 
Insurance Co. of New York, [1933] 
3 W. W. R. 285 ; affd [1934] 1 
W. W. R. 187 ; 2 I). L. R. 78 ; 41 
Man. L. R. 537.— CAN. 


sn. After recovery of judgment against 
railway company responsible for fire — 
9 Edw . 7, c. 32, s. 9.] — Banting v. 
Western Assurance Co., Banting 
v. Law Union Sc Crown Mortgage Co. 
(1911), 21 Man. L. R. 142.— CAN. 

so. Expenses of adjuster — Right of 
insurer to deduct. ] — Morie Sc Campbell, 
Wilson Sc Horne, Ltd. v. World Fire 
& Marine Insoe. Ox, [1928] 1 D. L. R. 
1040; [1928] 1 W. W. R. 748.— CAN. 


sp. Amount of insurable interest at 
time of loss — Agreement for sale of 
property — Part payment received .) — 
Weeks v. Cumberland Farmers’ 
Mutual Fire Insurance Co., [1930] 
4 D. L. R. 588.— CAN. 

sw. Insurance against loss of profits.) 
— Fire insurance policies on a lumber 
mill provided that if the plant Insured 
should be destroyed or damage^ by 
fire ** necessitating a total or partial 
suspension of business ” reap, should 
be indemnified for the actual loss 
sustained, commencing with date of 
fire, consisting of ” such fixed charges 
& expenses as must necessarily con- 
tinue during a total or partial suspen- 
sion of business to the extent only that 
suoh fixed charges Sc expenses would 
have been earned had no fire occurred.” 
The policies provided for a per diem 
liability during total suspension limited 
to the actual loss sustained not exceed- 
ing 1/300 of the amount of the policy 
for each business day lost, due con- 
sideration to be given “ to the expert 
enoe of the business before the fire 
& the probable experience thereafter.” 
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2718. Add . Annotations : — Consd. Lake v. Simmons 
(1920), 95 L. J. K. B. 586. Refd. Maurice v. 
Goldsbrough Mort & Co., [1939] A. C. 452. 
2732. Add, Annotation : — Refd. Israelson v. Daw- 
son (1932), 102 L. J. K. B. 387. 

2738. Add . Annotations : — Consd. Bell v. Lever 
Bros., Ltd., [1932] A. C. 101. Refd. MooUa 
(M. E.) Sons, Ltd. v. Buriorjee (P. R.) (1932), 
48 T. L. R. 279 ; Ley v. Hamilton (1934), 151 
L. T. 360. 

2739. Add. Annotation : — Refd. Versicherungs Und 
Transport Aktiengesellschaft Daugava v. 
Henderson (1934), 161 L. T. 392. 


2740. Add. Annotation : — Generally , Refd. Lake 
v. Simmons (1926), 95 L. J. K. B. 586. 

2754. Add. Annotation: — As to (2) Apld. Halifax 
Building Society v . Keighley, [1931] 2 K. B. 

248. 

2767. Add. Annotation : — Refd. Page v. Scottish 
Insce. Corpn. (1929), 98 L. J. K. B. 308. 

2771a. Claim for repayment — & costs of investi- 
gating fraudulent claim.] — London Assur- 
ance v. Clare, Adair v. Clare, British 
Equitable Assurance Co., Ltd. (Con- 
solidated) v. Clare (1937), 81 Sol. Jo. 258. 


They also fixed a maximum amount 
that might be recovered per diem. 
With respect to the evidence of cost of 

S ro duct ion, pltf., the insured, con- 
anded that a fixed arbitrary value, 
viz. that authorised by the Dominion 
government for income tax purpose, 
might be taken. The Insurers con- 
tended that the jury should find the 
real cost of production by taking all 
the accounting factors into account : — 
Held : the Jury were justified in adopt- 
ing the arbitrary figure. — Cameron 
Lumber Co., Ltd. v. Mount Royal 
Assurance Co., [1933] 2 W. W. R. 
129 ; am., [19341 1 D. L. R. 785 ; 1 
W. W. R. 193, P. O.— CAN. 


sz. Actual value — Old buildings .] — 
Where old buildings are destroyed by 
fire, then actual value & not the cost 
of replacement should be considered in 
estimating the loss. — Vanderburgh 
v. Oneida Farmers’ Mutual Fire 
Insurance Co.. [1935] 1 D. L. R. 257; 
O. R. 67.— CAN. 


PART III. SECT. 12. 
e i. — — .] — The holder of a fire 
policy subject to the statutory con- 
dition & of Fire Insurance Policy Act, 
1930 (N. S.), who insures with a second 
insurer can claim for 60 per cent, of 
his loss from the first Insurer only, & 
this insurer pays a ratable proportion 
of the 60 per cent, with the second 
insurer. — Re Gkrhardt’s Insurance, 
Gkrhardt v. British Empire Assur- 
ance Co., [1933] 2 D. L. R. 617 ; 6 
M. P. R. 449.— CAN. 


PART III. SECT. 13, SUB-SECT. 2.— A. 

2749 ii. .] — Swift v. New 

Zealand Insurance Co., Ltd., [1927] 
V. L. R. 249 ; 48 A. L. T. 182 ; [1927] 
Argus L. R. 194.— AUS. 

PART III. SECT. 13. SUB-SECT. 2.— B. 

1 i. Purchaser of property 

subject to mortgage — Although fire before 
registration of transfer .] — Royal In- 
surance Co., Ltd. v. Mylius (1926), 38 
C. L. R. 477 ; 11927] V. L. R. 1— AUS. 

1 ii. .]— Sinoe it is evident 

that Saskatchewan Insurance Act, 
R. S. S., 1930, was intended to provide 
a complete code respecting the law of 
insurance in the province of Saskat- 
chewan, it follows that whatever may 
have been the state of the law prior to 
the time when said Act came into force 
it alone must be looked to for the pur- 
pose of determining the rights of any 
persons arising thereunder. It con- 
tains no provisions similar to that of 
the Imperial Act of 14 Geo. 3, o. 78, 
Sc sect. 83 of that Act is no longer in 
force in Saskatchewan. Therefore, 
sinoe the right to rebuild insured 

E remises destroyed by fire is confined 
y the statutory provisions of said 
Saskatchewan statute to the insurer, 
no other person, e.g. as in this case, an 
equitable mortgagee oan demand of 
the insurer that the insurance moneys 
shall be applied to rebuilding the 
premises instead of paying them to the 


insured or his assignees. — Royal Bank 
of Canada v. Pxschke & Trader’s 
Finance Corpn., [1933] 1 W. W. It. 
145.— OAN. 

1 iii. Delay in reinstatement — 

Right to claim loss of rent & profits. ] — 
Pursuant to Imperial Acts Applica- 
tion Act, 1922, s. 49, pltf., as a person 
interested in or entitled to buildings 
which had been destroyed by fire, 
requested deft, insurance oo. to cause 
the money for which such buildings 
had been Insured to be laid out or 
expended as far as the same would 
go towards rebuilding or reinstating 
the buildings. Deft, failed to comply 
with the request within a reasonable 
time. Pltf., having established his 
right to compliance claimed to be 
entitled to damages for loss of rent & 
profits occasioned by deft.’s default : — 
Held : the sect, conferred on pltf. no 
right beyond that to have the money 
laid out or expended as far as it would 
go towards rebuilding or reinstating 
the buildings. — Mylius v. Royal 
Insurance Co., Ltd., [1928] V. L. R. 
126; n<V?g; Argus L. It. 98.— AUS. 

•q. Effect of avoidance of policy .] — 
Held : the insurance moneys referred 
to iu Fire Prevention (Metropolis) Act, 
1744 (c. 78), 8. 83, wero those which 
were properly payable by the Insurance 
co. upon adjustment pursuant to the 
policy, & if no moneys wero payable 
by roason of the avoidance of the 
policy, then there was nothing upon 
which the lessor’s claim to reinstate- 
ment could operate. — Auckland City 
Corpn. v . mercantile & General 
Insce. Co., Ltd., [1930] N. Z. L. It. 
809.— N.Z. 


PART III. SECT. 14. 

n I. Assignment.] — The 

right of a person insured against fire to 
recover damages against a tort-feaaor 
can be assigned to the insurer to the 
extent to which it has indemnified the 
insured. If the insurer has indemnified 
the insured to the extent of his whole 
claim against the tort-feasor & obtains 
an assignment of all of the insured’s 
rights & causes of action against him, 
the insurer may sue him in its own 
name without joining the insured a a a 
pltf. But where no such complete 
assignment has been made & the 
insured has been indemnified only in 
part, the insurer cannot maintain an 
action for damages for the tort without 
Joining the insured.— London Guaran- 
tee & Accident Co., Ltd. v. North- 
western Utilities, Ltd., [1932] 2 
W. W. R. 430.— CAN. 

PART III. SECT. 15. 

2709 1. Right to- — Moneys made pay- 
able to third party in policy.] — Re 
WILNER, [1928 J 2 D. L. R. 396.— OAN. 

2709 ii. Insurance by adminis * 

trator beneficiary as owner — Whether 
estate entitled to proportionate part .] — 
Fullerton v. Philadelphia Fire 


Assoon., [1929] 1 D. L. It. 543; 60 
N. S. R. 294.— CAN. 

2769 iil. Insurance effected by 

mortgagee — Loss payable to third party — 
Order of distribution.} — Under an agree- 
ment for the sale of land mortgaged to 
a oo. the purchaser assumed payment 
of the mtge. Sc covenanted to insure 
the buildings on the land with loss 
payable to the vendor. Part of the 
purchase-money was advanced by the 
mtgeo. which took from the purchaser 
as security an assignment of his interest 
in the land Sc in the agreement for 
purchase. The mtgeo. then insured 
the buildings under a policy in whioh 
said purchaser was made the assured, 
& the lose was made payable to itself 
& the vendor as their interests might 
appear : — field : although the mtgee. 
was not legally obliged to insure for 
the vendor’s protection, yet as it hod 
done so by the wording of the policy, 
ho had the right to take advantage of 
its provisions in his favour. Sc In the 
distribution of the insurance moneys 
the mtge. co. as mtgoe. ranked first, 
the vendor’s lien for unpaid purchaso- 
money came next. Sc the mtge. co. as 
assignee of the purchaser’s interest was 
third. — Re McMillan Estate Sc Cal- 
gary Brewing Sc Malting Co., Ltd. 
(Alta.), [1929] 4 D. L. R. 940 ; 3 

W. W. R. 202. — CAN. 


sf. Insurer without interest — Money 
not held on trust.] — Whore property is 
insured against fire by a person having 
no Insurable interest in It, he does not 
hold policy moneys paid him on trust, 
since ho has no title at all to such 
monoys. — R hinelander v. Mont 
(1933), 2 D. L. R. 508; 6 M. P. R. 
273. -CAN. 

sh. Right to — Mortgagee.] — A mtgoe. 
is a person to whom any part of insur- 
ance money Is payablo. — M cNavin v. 
Western Assurance Co., [1935] 3 
D. L. R. 557.— CAN. 


si. Order for payment into court — 
When obtainable-— Conflicting claims .] — 
Soot. 183a of Alberta Insurance Act, 
1 926, does not apply to the case where 
Ihore are adverse claims to the fund 
for whioh the insurer admits liability. — 
Re Saskatchewan Mutual Fire 
Insurance Co. Sc, Benner, [19361 1 
W. W. R. 391 ; 5 F. L. J. (Con.) 307.— 
CAN. 


•p. Payment to municipality for 
unpaid taxes.] — Sect. 123 of Assessment 
Act, 1934, provides that where taxes 
are unpaid on insured property 
damaged by fire the amount payable to 
“ the insured ” shall to the extent of the 
taxes bo paid to the municipality. It 
does not define “ the insured ** ; — 
Held : “ the Insured ” means a person 
who would be “ the Insured " within 
Manitoba Insurance Act, 1982, & 

the sect, applies only to moneys pay- 
able to “ the insured ** Sc not to those 
pavable to third parties such as mtgeea. 
— Bank of Toronto v. West Kil- 
donan Rural Municipality, [1986] 
24 Man. L. R. 431 ; [1937] 1 W. W. R. 
410 ; 1 D. L. R. 331.— CAN. 
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Part IV. — Life Insurance. 


2780a. Policy — Endorsement altering amount 

payable — Whether stamp necessary.] — An 

industrial policy of life assurance for £12 8 s. 
was granted to a person whose age therein 
was stated as nfty-one next birthday. 
Subsequently the assured informed the insur- 
ing co. that she had wrongly stated her age, 
which was forty-nine next birthday. This 
alteration, on the co.’s tables, involved the 
payment of a larger sum on death. The co. 
accordingly endorsed on the policy a memo- 
randum that having received notice that 
“ the age of the person whose life is assured 


by the within policy . . . has been incor- 
rectly stated . , . the sum within assured 
is adjusted to £13 12s. in accordance with the 
tables of the co.” : — Held : the memorandum 
was a separate policy for the difference 
between these two sums, & must bear an 
ad valorem stamp. — Prudential Assurance 
Co., Ltd. v. Inland Revenue Comiis., 
[1935] 1 K. B. 101 ; 104 L. J. K. B. 195 ; 152 
L. T. 214. 

2789. Add. Annotation : — Apld. Re National Bene- 
fit Assurance Co., [1931] 1 Ch. 46. 


PART IV. SECT. 3. 

sk. Application for special policy — 
Ordinary policy sent.] — Where an 
appet. for life Insurance applies for 
a certain special kind of insurance he 
is not bound to accept anything but 
a policy on that special plan, even 
though the co. knows that he wishes 
to get ordinary Insurance if he cannot 
have the special kind asked for, Sc, 
therefore, whofe the co. sends him an 
ordinary policy no contract comes into 
existence if he dies before there is an 
opportunity of his assenting thereto. — 
►Soiiumland v. Saskatchewan Life 
Insurance Co., [1931] 2 W. W. li. I 
3 D. L. It. 211.— CAN. 

PART IV. SECT. 4, SUB-SECT. 1 . 

2781 l. Application of statute — lnsur- 
ancc on torn life- -For benefit of another.] 
—Re Morris, Hatter v. Bowman’s 
Blurs. Supplies (Out.), [1927] 1 

D. L. R. 80.0. — CAN. 

PART IV. SECT. 5. 

2819 ii. .] — The mere fact that 

a life insurance policy names a bene- 
ficiary, where at least the beneficiary 
is not within the class of “ preferred 
beneficiaries,” docs not give him the 
beneficial interest in the insurance 
money. — Canadian Credit Men’s 
Trust Assoon., Ltd. (Pallichen 
Dairy Sc Creamery Co., Ltd.) v. 
Toole Feet Trust Co. (Pallksen 
Estate), [19371 1 W. W. It. 202; 2 
D. L. R. 15 ; 0 F. L. J. (Can.) 291.— 
CAN. 

k i. .] — Under the Act to secure 

to wives Sc children the bonelit of life 
insurance, It. S. O. 1887, c. 130, h. 0 (1), 
os amendod by 51 Viet* e. 22, s. 3, 
Sc 53 Viet. c. 39, h. G, the insured has 
no power to declare by his will that 
others than those for whose benefit 
he has effected the policy or declared 
it to be, shall be enlitlod to tbo insur- 
ance money, nor to tyiportion it among 
others than those for whose benefit 
he has effected the policy or declared 
it to be.— Re Grant (1895), 20 O. It. 
120.— CAN. 

k ii. .1 —Re Murphy, [1932] 2 

D. L. It. 588.— CAN. 

k ill. Who may contest.] — When* 

there Is ft change of beneficiary the 
validity of the change can only be 
contested by the former beneficiary 
or those claiming under him. - 
B eland v. Beaudoin & Travellers 
1N8UE. Co., [1938-j 1 D. L. It. SOL- 
CAN. 

k iv. .] — A clause in a will 

directing pa> mont to widow & children 
of Insurance policies is a sufficient 
declaration of ehango of benefleiary.- 
Re Commercial Travellers Mutual 
Benefit Society & Johnston, [1939] 
1 D. L. R. 778.— CAN. 

k v. Insurance for benefit of named 
wife <£• daughter — Death of wife — 
Second wife not designated.] — L. was 
insured by the society for $2,000, 
payable to ” my wife,” naming her. 


” one-half,” & the other half to his 
daughter. Hie named wife predeceased 
him, & ho married again. His second 
wife & daughter both survived him. 
Ho made no change in the designation 
of beneficial ies : — Held: his second 
wife was entitled to the $1,000 made 
payable to ” my wife.” — lie Lloyd & 
Ancient Order of United Workmen 
(1913). 29 O. L . R. 312 ; 5 O. W. N. 
5— CAN. 

p i. .) — A hffsband offected 

a policy of assurance on his life under 
the provisions of the Life, Fire Sc 
Marino Insurance Act, 1902. The 
policy was expressed to ho “ for the 
absolute benefit of the wifo of the 
assured in the event of the assured 
i aching the selected age of maturity 
o< the policy during her lifetime, or 
should she become the assured’s widow, 
failing which for such of the children 
of the assured as shall bo alive when the 
policy moneys become payable.” The 
wife divorced her husband, & he 
married again. The husband died. 
The only child was that of tho first 
marriage Held, : the policy moneys 
went to tho child. — Re Bent (1936), 30 
S. R. N. S. W. 58 ; 53 N. S. W. W. N. 
44— AUS. 

p ii. Effect of wife's death.] — A 

husband effected a policy of nssuranco 
on his life under the provisions of Life 
Assurance (Jos. Aot of 190J, of Queens- 
land, which is substantially Identical 
with the Life, Fire & Marine Insurance 
Aot, 1902, of New South Wales. 
Tho policy was expressed to be ” for 
the absolute benefit of the wife of the 
assured should she become tho assured’s 
widow, failing which for the absolute 
benefit of such of the children of the 
assured as shall survive the assured. Sc 
attain tho age of twenty -one years.” 
Tho wife died, & tho husband married 
again. There were children only of 
the first, marriage. Tho husband died : 

• — Held : the policy monoys went to 
tho children. — Lodge d. Dowie (1930), 
3G S. R. N. S. W. 52 ; 53 N. S. W. W. N. 
47.— AUS. 

r I. Subsequent bequest of policies 

in trust for unfe dr mother.] — Testator 
obtained two policies of insurance upon 
his life & designated his wife as bene- 
ficiary in both policies. Subsequently, 
in his will, he dirocted that his policies 
should be held in trust for the nso <fc 
benefit of his wife & mother upon the 
same trusts as if the proceeds had 
formed part of the residue of his estate : 
— Held : this altered the designation 
of the wife as preferred beneficiary to 
tho limited extent of giving effect to 
the interest conferred on the mother 
by the will.— Re MacInnks, [1934] 3 
D. L. R. 302; O. R. 371 ; [1935] 1 
D. L. R. 401.— CAN. 

r ii. .] — A wife who is a preferred 

beueficiary, & who is named as bene- 
ficiary under a policy providing for the 
total disability of the insured, is en- 
titled to the policy moneys, which 
must be held in trust for her by the 
husband or his representative. — Re 
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Gooihcrham, [1935] 2 D. L. 11. 329.— 
on appeal , sub nom. Toronto General 
Trusts Corpn. v. Gooderham, [1930] 
S. O. R. 149; 2 D. L. R. 545 ; G 

F. L. J. (Can.) 37 —CAN. 

r iii. Insurance fur benefit of intended 
wife — Followed by marriage — Valid .] — 
Re Wythe, [1927] 2 D. L. It. 1101; 
60 O. L. R. 323.— CAN. 

a i. Subsequent bequest including 

insurance.] —Testator used these words : 
“ I give, devise, & bequeath unto my 
wife, M., one -half of all the rest & 
rosidue of my estate, both real & 
personal, of whatever nature & where- 
soever situate, including insurance. Sc 
I give, devise, Sc boquoath tho balance 
of my estate unto my children, K., K., 
& J., or their heirs in equal shares.” 
Frier to the execution of his will 
testator took out a policy of life 
insurance on his own life Sc prior to 
the execution of the will this policy 
was made payable to M., testator’s 
wife : — Held : above clause did not 
operate os a declaration in favour of 
tho children of any part of the insurance 
monoys . — Ite Grindlay, [1933] O. ii. 
28 ; ID. L. R. 318.— CAN. 

a ii. .] — Re Rogers (1935) 

5 F. L. J. (Can.) 100.— CAN. 

sq. Insurance for benefit of six 
named children — Death of three — Altera- 
tion of will.] — A person insured his 
life for the benefit equally of six of 
his children, three of whom died with- 
out issue in his lifetime. By his will 
he altered the shares of the three 
survivors, giving a portion to another 
child & portions to four grandchildren, 

6 caused the policies to be cancelled 
Sc re-issued payable to “ his exors. 
in trust,” & died in 1894, while it. S. O. 
1887, c. 130, was in force: — Held : 
the apportionments to the four children 
were valid, but those to tho grand- 
children, while valid as legacies, were 
invalid as against credi tors.— McIntyre 
v. Silcox (1898), 29 O. it. 593 ; affd. 
(1899), 30 O. R. 488.— CAN. 

sr. Insurance for benefit of children — 
Name s struck end — Re-marriage i — Right 
of children to take.] — Held : insured's 
attempt to cancel or alter the declara- 
tion designating his cliildron as bene- 
ficiaries was ineffective. — Re Jamieson 
& Independent Order of Foresters, 
11931 ] 2 D. L. It. 404 ; GG O. L. R. 487. 
- CAN. 

•t. Invalid change, of beneficiary — 
Collection of moneys by first beneficiary 
on behalf of second — Duty to pay over.] 
— Zwicker v. Fktonotll. [1931] 2 
D. L. R. 95 ; 2 M. P. R. 465.— CAN. 

sx. Declaration for purpt^se of 

defeating creditors .] — An action brought 
by a creditor of an insured after his 
death for a declaration that tho desig- 
nation by the Insured of his wife as a 
preferred beneficiary was fraudulent 
& void, as having been made with 
intent to defeat creditors, was dis- 
missed on the ground that the money 
became the property of the wife abso- 
lutely &, therefore, his creditors were 
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2826. Add. Annotation : — Folld. Re Gladitz, 

Guaranty Executor & Trustee Co. v. Gladitz, 
[1937] 3 All E. R. 173. 

2835. Add . Annotation : — Refd. Beresford v. Royal 
Insurance Co., [1937] 2 K. B. 197. 

2855a. Innocent misstatement — Whether ground 
for avoidance.] — The claimant took out with 
reaps., who were an insurance society, a 
policy on the life of his father, the proposal 
form being made the basis of the contract Sc 
containing a provision that the policy should 
be avoided if any statement in the proposal 
was untrue. The policy provided that it 
should be avoided by any “ fraudulent or 
untrue ” statement on the subject of the 
insurance, Sc that it should be subject to the 


rules of the society. These rules stated that 
the policy would be avoided if there were 
any fraudulent statement as to the health of 
the person whose life was insured. The 
claimant’s father had heart disease, but the 
claimant, being unaware of this, stated in 
good faith on the proposal form that his 
father’s health was sound. On the father’s 
death resps. refused to pay the sum due on 
the policy. The claimant contended that, as 
the rules avoided the policy for fraud & did 
not avoid it for an innocent untruth, the 
latter had no effect : — Held : the claimant’s 
misstatement was a warranty, that the word 
“ untrue ” in the policy included innocent 
misstatements, Sc the rules were not incon- 
sistent with the other provisions of the 


not prejudiced. — R oyal Bank v. 
Dumart, [1932] 3 D. L. R. 430 ; O. R. 
661.— CAN. 

sy. Whether declaration applicable to 
new policy.] — Deft., the widow, con- 
tended that the insurance proceeds 
were subject to a trust in favour of 
herself & children because of a declara- 
tion made by the insured in purported 
compliance with Life Insurance Act. 
The policy in question was one which 
the insured had taken out in exchange 
for two policies then held by him. it 
was made payable to his exors., 
administrators & assigns. The declara- 
tion relied on was made in a testa- 
mentary document dated about a year 
previously, & it, the declaration, 
enumerated (inter alia.) one of said two 
then existent policies. This will was 
found to be invalid because the wit- 
nesses had not signed in the presence of 
each other and probate was granted of 
an earlier will. The widow contended 
that the declaration applied to the new 
policy. When applying for the new 
policy the insured had signed docu- 
ments relating to the then existing 
policies, in which ho certihed that they 
were “ not now assigned.'* The appli- 
cation for the new policy was made 
subsequently to the letter of Jan. 14, 
in which the insured confirmed on 
behalf of himself He his wife the under- 
standing that a life insurance policy 
was to be deposited as security for the 
performance of the lease. The policy 
was not, however, then deposited. 
The policy so deposited was the new 
policy. The widow’s claim was not 
upheld. — Portage Avenue Develop- 
ment Co.. Ltd. v . Diamond, [1932] 3 
W. W. R. 81 : 4 D. L. R. 376 ; 40 
Man. L. R. 502 — CAN. 

sz. Insurance payable, to “ legal 
heirs.”] — A policy of life insurance pay- 
able to testator’s “ legal heirs ” is 
payable in Prince Edward Island to the 
ostate to be administered by the 
exors. — lie Harper, [1935] 4 D. L. R. 
317 ; 8 M. P. R. 374.— CAN. 

sb. Policy payable to “ heirs " — 
Meaning of .] — Harper v. Canadian 
Order gf Foresters (1935), 5 

F. L. J. (Can.) 116.— CAN. 

ad. Declaration — What amounts to — 
Statement in holograph will.] — An in- 
sured, his wife & infant son died of 
asphyxiation in the same disaster. 
He left a paper which, prior to this 
motion, had neon granted probate as 
a holograph will. In it he directed 
payment of certain bills, & under the 
total thereof wrote “ Insurance 
2,961.00,” & after directing that not 
more than $786 be spent ” on our 
burial ” added ” paying 1,000 to 
mother.” Under sect. 151 of Manitoba 
Insurance Act, 1932, the insured’s wife 
was presumed to have died before him, 
the result being, his father having 
predeceased him He the deceased infant 
being his only child, that his mother 
was the only member of the class of 
preferred beneficiaries who survived 
him: — Held : the writing was a 


“ declaration ” within the said Act, 
& by it the mother was made a pre- 
ferred benellciary for $1,000, but as to 
the amount which was listed among the 
bills to be paid as payablo to her she 
should be treated merely as an ordinary 
creditor. — Re Richardson 'g Estate, 
[1936] 3 W. W. R. 142; 3 D. L. R. 
121 ; 44 Man. L. R. 350.— CAN. 

sf. ITow made.] — A designation of a 
beneficiary in the event of the death of 
assumed cun bo made bv will or by word 
of mouth.— T oronto General Trusts 
Corpn. v. Sjikfpard (1937), 52 

B. C. 11. 224.— CAN. 

sk. Declaration in favour of daughter 
“ in trust ” — No terms or bencjiciaries 
declared.] — lie STErnENSON Estate, 
[1939] 1 W. W. R. 278 ; 2 D. L. K. 
32.— CAN. 

sm. Lapse, of policy — New policy 
for lesser amount — Consent of bene - 
Jic.iary unnecessary.] — Where a policy 
lapses for non-payment of premium 
a new policy may be taken out for a 
lessor amount with the same insurer 
without the consent of the bone- 
floiary. — MoCrae v. Metropolitan 
Life Insce. Co., [1939] J D. L. R. 
763. -CAN. 

PART IV. SECT. 9, SUB-SECT. 1.— A. 

bv. Effect of Ontario Insurance Act, 
1 927 — Doctrine limited to misrepresenta- 
tions within knowledge of assured.]- - 
The words “ within his knowledge ” in 
Insurance Act, R. 8. O., 1927, sect. 
1 25 (1 ) He the word “ conscious ” in sect. 
125 (2) Introduced in tho revision of 
1924, have the effect of modifying the 
doctrine stated in Jordan v. Proirincial 
Provident Institution (1898), 28 Can. 
8. C. R. 554, to the extent of limiting 
misrepresentation He failure to disclose 
to such thlngH as are within the know- 
ledge of the insured & are material to 
the risk. — Zimmerman v. Northern 
Life Assurance Co. of Canada, 
[1931] 2 D. L. It. 489 ; 66 O. L. R. 
560.— CAN. 

PART IV. SECT. 9, SUB-SECT. 1.— B. 

r i . .] — Turner v. British 

Columbia Mutual Benefit Ahsoon. 
(B. C.), 11927 J 4 D. h. R. 541 ; |1927] 

3 W. W. R. 341.— CAN. 

2855 vl. ]. — Non-dis- 

closure of a significant previous illness 
held a material misrepresentation. — 
Pentrkatti v. Home Assurance Co., 
11938] 1 D. L. R. 806.— CAN. 

2855 vil. .] — Failure to dis- 
close treatment of disease a material 
misrepresentation. — J. P. v. Ordre 
i iks Forestiers, Catholiques, [1938J 
1 D. L. It. 807.— CAN. 

2855 viii. .J- A statement 

by tho insured that she was in sound 
health, whereas she was in fact suffer- 
ing from heart failure & pulmonary 
adema, is a ” conscious ” suppression 
of material facts & will avoid the 
policy. — Byrne v. Prudential Insur - 
ance Co., [1937J 4 D. L. R. 416; 12 
M. P. R. 204.— CAN. 
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2855 ix. .] — The failure of 

insured to disclose that ho is suffering 
at tho time of application for insur- 
ance, from angina pectoris, is evidence 
of misrepresentation. — Palter v . 
Great Wert Life Assurance Co., 
[1936] 2 D. L. R. 327.— CAN. 

a i. Returned Soldiers’ Insur- 

ance Act.]- It. applied for insurance 
under Ket creed Soldiers’ Insurance 
Act, & printed on the form provided 
for the application for insurance were 
certain instructions, ono reading : 
“Give full statement of Illness or injury 
of a Helloes nature, etc.” In his 
written application, in answer to the 
question 11 Are you in good health ” he 
answered “ Yes,” & the question ” If 
not. what Is the nature of your iilnesH 
or injury ” he left unanswered. 'The 
policy issued on this application. It. 
at tho time of applying was He had been 
for some time, to his knowledge, 
atflietod with a chronic valvular disease 
of the heart, from which ho later died. 
His widow now much to recover the 
amount of the policy: — Held: (1) as 
tho very bast» of the contract of 
insurance was the information con- 
veyed in tho application therefor, U.'s 
concealment of the truth regarding ills 
condition constituted in law a fraudu- 
lent misrepresentation which voided 
the policy; (2) tho fact that 11 . 'b 
iieart condition was revealed in uu 
application for ponslon, or in the report 
of a vocational officer, did not con- 
stitute a communication as lo his con- 
dition of health to the officers of tho 
sarno Dept, of Govt, charged with tho 
administration of tho Act here in 
question, & could not here be intro- 
duced as constituting an answer to the 
questions above mentioned. — Hoacu 
v. JL, [1931] Ex. C. it. 238.— CAN. 

e i. Of surrender value — By 

agent.]— The life of 8. wits Insured by 
a twenty -year endowment policy 
which provided that at the end of tho 
term he could exercise one of three 
options, including that of surrender of 
the policy on receipt of a huiu to be 
ascertained in a specified manner. 
About ten months before tho policy 
expired he wrote to the co. asking for 
the amount payablo on surrender, 
which was promptly furnished, &, 
more than a year later, he brought 
action for a larger cash payment He in 
tho alternative for rescission of con- 
tract for insurance He return of the 
premium paid with interest alleging 
that when he applied for the insurance 
he wus informed by the ugerit of the 
co. that the cash value of the policies 
surrendered would he the larger 
amount claimed: — Held: as S. did 
not swear nor the evidence he adduced 
establish that ho was induced to enter 
into the contract by the representations 
of the agent as to the sum payable on 
surrender. He it might fairly be inferred 
that had he been given the true figures 
he would still have taken the policy, 
hi« action must fail. — Siiaw v. Mutual 
Life Co. (1912), 46 8. C. R. 606.— CAN. 
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contract, & therefore reaps, were not liable 
on the policy. — Holmes v. Scottish Legal 
Life Assurance Society (1932), 48 T. L. R. 
306. 

2859. Add. Annotation : — Refd. Provincial Insur- 
ance Oo. v. Morgan (1932), 102 L. J. K. B. 
164. 

2862. Add. Annotation : — Refd. Holt’s Motors, 
Ltd. v. South East Lancashire Insurance Co. 
(1930), 35 Com. Cas. 281. 

2871. Add. Annotations : — Consd. Provincial Insur- 
ance Co. v. Morgan (1932), 102 L. J. K. B. 
164. Refd. Beauchamp v . National Mutual 
Indemnity Insurance Co., [1937] 3 All E. IL 
19. 

2895. Citation : — Add 24 T. L. R. 871, C. A. 

2902. Add. Annotation ; — Refd. Holt’s Motors, 
Ltd. v. South East Lancashire Insurance Co. 
(1930), 35 Com. Cas. 281. 

2906. Add. Annotation : — Apld. Looker v. Law 
Union & Rock Insce., [1928] 1 K. B. 554. 

2907. Add. Annotation .—Apld. Looker v. Law 
Uiuon,& Rock Insce., [1928] 1 K. B. 554. 

2907a. .] — On July 10 L. sent to defts. a 

proposal for an insurance on his life, in which 
he stated that he was “ now free from serious 
disease or ailment.” The proposal contained 
this declaration : ‘‘It is hereby declared that 
the above particulars are true & it is agreed 
that this proposal Sc declaration shall be the 
basis of the contract of assurance.” On 
July 15 defts. replied stating ” The proposal 
made by you . . . has this day been accepted 
Sc if the health of the life proposed remains 
meanwhile unaffected, the policy will be issued 
on payment of the first premium. ... The 
risk of the co. will not commence until receipt 
of the first premium, & the directors mean- 
while reserve the power to alter or withdraw 
this acceptance.” On July 21 L. began to 
feel ill, Sc on the next day a friend filled in a 
cheque for the first premium, which L. signed 
in bed. The cheque was not sent off till the 
evening of July 24, by which time L. was 


seriously ill with pneumonia. On July 26 
defts. received the cheque, & thereupon they 
sent to L. a certificate of that date stating 
that the proposal had been accepted, & that 
upon the payment of the first quarterly 
premium a policy would be issued in due 
course. On July 27 L. died. His adminis- 
trators sued defts. for the sum insured : — 
Held : (1) the acceptance of the proposal by 
defts. was made in reliance upon the continued 
truth of the representations therein, & as the 
risk had been materially increased between 
proposal & acceptance, a condition which 
defts. had made a condition going to the root 
of the contract had not been fulfilled ; 
(2) since contracts of insurance were con- 
tracts uberrima; fidei , there was a duty of 
disclosure on the part of the assured to 
inform defts. of his change of health, which 
was a material change in the risk insured, & 
the position was here even stronger because 
defts. had inserted express terms in their 
documents to protect themselves. — Looker 
v. Law Union & Rock Insurance Co., Ltd., 
[1928] 1 K. B. 554; 97 L. J. K. B. 323 ; 137 
’ L. T. 848 ; 43 T. L. R. 691. 

2ffl7. Add. Annotation : — As to (2) Refd. Jenkins 
v. Deane (1933), 103 L. J. K. B. 250. 

2918. Add. Annotation : — Expld. Schlesinger & 
Joseph v , Mostyn, [1932] 1 K. B. 349. 

2920a. Offer by mortgagee to pay.]- -By the 

terms of a policy of insurance upon the life 
of the assured, the policy moneys were 
expressed to be payable provided the insur- 
ance co. received the premiums on the dates 
specified, Sc it was provided that 30 days 
of grace were allowed for the payment of 
premiums. The policy was taken out as 
security for a loan, the mtge. providing that 
if the assured should at any time make 
default in payment of any of the premiums 
it should be lawful for the claimant to pay 
the same. On Apr. 9 , 1936 , the claimant, 
being aware of the assured’s financial 
difficulties, called on the insurance co.’s 
district manager Sc offered to pay the pre- 


PART IV. SECT. 9. SUB-SECT. 2.—D. 

2908 i. Material alteration, in health.] 
— A., alter ruaJdng a proposal for a 
policy of life insurance & undergoing, 
on Mar. 8, a medical examination, 
consulted a doctor the next day, & 
on his advice was, on Mar. 16, operated 
upon for hydrocele. On Mar. 15 the 
premium had boon paid tk a provisional 
receipt givon, & on Mar. 20 the co.’s 
acceptance of the risk was posted. A- 
diod from heart failure on Mar. 24 : — 
Held : (1) non-disclosure of any 

material circumstances arising at any 
moment between the proposal & the 
completion of the contract avoidod the 
contract ; (2) the consultation on 

Mar. 9 & the operation w T ere material 
facts, which A. ought to have com- 
municated to the co. — Wall v. 
Southern Cross Assurance: Co., Ltd., 
[19273 N. Z. L. R, 106.— N.Z. 

PART IV. SECT. 10. 

o i. .]— A policy of life insurance 

does not attach before its date not- 
withstanding delivery to an agent. — 
Metropolitan Life Insce. Oo. v. 
Bruneau, [1938] 3 D. L. R. 780.— 
CAN, 

• i. Provided doctor not seen 

since medical examination — Effect of 
consultation — Policy never effective .} — 
Ritchie v. New York Life Insur- 
ance Co., [1930] 4 D. L. JR. 790.— CAN. 


sw. Lapse — Whether policy resus- 
citated.] — Biukktt e. Northern L. 
Ass’ok Co., [1927] 4 D. L. R. 91 ; 60 
O. L. R. 666.— CAN. 

PART IV. SECT. 11, SUB-SECT. 1. 

2920 vii. — — Cheque 

accepted subject to completion of applica- 
tion for restoratioii — Alleucd waiver of 
condition.] — Ross v. Imperial Life 
Assce. Co., Ltd. (Alta.), [1928] 3 
W. W. R. 593.— CAN. 

2920 viii. Policj / not 

complying with application.) — Where 
appet. for a policy of life insurance 
paid an interim premium thereon 
oovering the period expiring with the 
date fixed for payment of the annual 
premium, & the policy was delivered to 
him & he subsequently gave a pro- 
missory note for the full amount of the 
annual premium, which note was 
dishonoured, he was held liable on the 
note, even though the policy was not 
In the terms of the proposal therefor. 
— Great West Life Assurance Oo. 
v . Belfbev, [19301 3 W. W. R. 280 ; 
[1931] 1 D. L. R. 53 ; 25 Alta. L. K. 
122.— CAN. 

2920 ix. Necessity for pre- 

sentment.] — If sect. 119 (2) of Manitoba 
Insurance Act, 1932, Is relied on as a 
defence to an action on a policy the 
presentment of the note fop payment 
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either at or after its maturity must be 
specifically pleaded & proved. — D yr- 
kacz v. Monarch Life Insurance Co., 
[1936] 2 W. W. R. 315; 3 D. L. R- 
374 ; 44 Man. L. R. 139.— CAN. 

b 1. Indebtedness exceeding reserve 

value — Termination of policy .} — Tbab- 
dall v. Sun Life Assurance Co. of 
Canada, [1927J 2 D. L. R. 602 ; 60 
O. L, R. 201.— CAN. 

d I. Non-payment at maturity .] — 

Whore a lapsed policy of term insur- 
ance on life was revived upon the 
insurer agreeing in a written document 
separate from the policy that the 
policy should be void on non-payment 
at maturity of a promissory notq, given 
for the premium, non-payment or the 
note was held to have terminated the 
contract. — Walsh e. Excelsior Life 
Insurance Co., [1935] 4 V. L. R. 183 ; 
affd., [1936] 2 D. L. R. 107 ; O. R. 
107.— CAN. 

sp. Notice of continuance as non- 
participating insurance — Error. ]— Error 
of an insurance co. in inserting in its 
notice to assured a longer term for 
which a lapsed policy will be continued 
as non-participating insurance will 
not render it liable according to the 
tenor of the notice.— Colwin v. 
Metropolitan Life Insurance Co., 
[1936] 2 D. L. R. 253 ; O. R. 160.— 
CAN. 
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mium for Mar. 15, 1936. The district 

manager declined this offer & said he was 
arranging for a cheque to be paid by the 
assured in a few days. On Apr. 17, 1936, 
the district manager received a cheque signed 
by the assured & post-dated to Apr. 23, 1936. 
The district manager in the premium account 
described this premium as outstanding. He 
did not state that the policy had lapsed. On 
Apr. 20, 1936, the assured died. The 

claimant claimed the policy moneys, but the 
insurance co. repudiated the policy on the 
ground that it had lapsed, owing to non- 
payment of the premium due on Mar. 15, 
1936: — Held: (1) the insurance co. could 
not, in the circumstances, be heard to say 
that the premium due on Mar. 15, 1930, had 
not been tendered to it by the claimant on 
Apr. 9 ; (2) although it might not have been 
within the scope of the district manager’s 
authority to waive the condition inquiring 
payment of the premium on Mar. 15, 1936, 
or within 30 days thereafter, the insurance 
co. ought not, after the refusal of the pre- 
mium, to be allowed to raise that question. — 
Farquharson v. Pearl Assurance Co., 
Ltd., [1937] 3 All E. R. 124. 

2937a. Application of bonus to revive policy.] 

— Rowan v. Atlas Assurance Co., Ltd. 
(1928), 72 Sol. Jo. 285. 

2939. Add. Annotations: — Dlstd. Newsholme Bros. 
v . Road Transport & General Insce. Co., 
[1929] 2 K. B. 356. Refd. Evans v. Em- 
ployers’ Mutual Insurance Association, Ltd., 
[1936] 1 K. B. 505. 

2945. Add. Annotation : — Consd. Bercsfor^ v. 
Royal Insurance Co., [1937] 2 K. B. 197. 

2949. Add. Annotation : — Consd. Beresford v. 
Royal Insurance Co., [1937] 2 K. B. 197. 

2950. Add. Citations : — Ajfd., [1927] 1 Ch. 55; 95 
L. J. Ch. 434 ; 135 L. T. 558 ; 42 T. L. R. 504, 
C. A. 

Add Annotations : — Refd. Royal London 
Mutual Insce. Soc. u.Barrett, [1928] Ch. 411 ; 
Beresford v. Royal Insurance Co., [1937] 
2 K. B. 197. 

2952. Add. Annotation Consd. Beresford v. 
Royal Insurance Co., L1937] 2 K. B. 197. 

2954. Add. Annotation: — As to (1) Dlstd. Royal 
London Mutual Insce. Soc. v. Barrett, [19281 
Oh. 411. 

2955a. Within one year from commencement 

of policy.] — The personal representative of a 
person, who, having insured his life, commits 
suicide while sane, cannot recover the policy 
moneys from the insurance co., for it would be 
contrary to public policy to assist a personal 
representative to recover the fruits of the 
crime committed by the assured. It makes 
no difference in law that the policy on its 


true construction binds the insurance co. 
to pay in the event of the assured’s suicide 
while sane, after the expiry of a year from the 
commencement of the insurance, for the ct. 
will not enforce a provision which is illegal 
or contrary to public policy. — Beresford v. 
Royal Insurance Oo., Ltd., [1938] A. 0. 
586 ; ri938] 2 All E. R. 602 ; 107 L. J. K. B. 
464 ; 158 L. T. 459 ; 54 T. L. R. 789 ; 82 
Sol. Jo. 431, H. L. 

2959. Add. Annotation : — As to (2) Consd. Beres- 
ford v. Royal Insurance Co., [1938] A. 0. 
5K0. 

2962a. .] — An assurance co. issued a 

policy containing the following condition : 
“5. Suicides, etc. The policy shall be void 
if the life assured dies by suicide or by the 
hands of justice. In any such case the 
directors may allow to the policy-holder 
such part of the sum assured as they shall 
think fit, & the policy shall remain in force 
to the extent of the pecuniary interest of 
third parties bond fide acquired for valuable 
conisderation, satisfactory proof of which 
will be required, provided notice thereof in 
writing shall have been received & admitted 
by the directors at least one month prior to 
the date of death.” The co. advanced 
money to the assured on a mtge. of leasehold 
property & on assignment to them of the 
policy by way of security. It was provided 
by a clause in the mtge. that the co. should 
satisfy themselves primarily out of the policy 
money. The assured committed suicide, & 
the co. commenced an action against his 
extrix. for the purpose of enforcing their 
security : — Held : upon the true con- 
struction of clause 5, the expression “ third 
parties ” did not include the assurer, & the 
co. was entitled to proceed to enforce the 
security against the leasehold property, & 
the policy was void. — Royal London 
Mutual Insurance Society v. Barrett, 
[1928] Oh. 411 ; 07 L. J. Oh. 177 ; 139 L. T. 
208 ; 44 T. L. R. 363 ; 72 Sol. Jo. 240. 

2966. Add. Annotation : — Consd. Royal London 
Mutual Insce. Soc. v. Barrett, [1928] Ch. 411. 

2968. Add. Annotation :—C onsd. Beresford v. 
Royal Insurance Co., [1938] A. 0. 580. 

2969. Add. Annotations : — Consd. Royal Exchange 
Assce. v. Hope, [1928J Oh. 179; lie Pitts, 
Cox v. Kilsby, [1931] 1 Oh. 540; Re Sigs- 
worth, Bedford v. Bedford, [1935] Oh. 89; 
Beresford v. Royal Insurance Co., [1938] 
A. C. 5S6. Refd. James v. British General 
Insce., [1927 | 2 K. B. 311 ; Perrin v. Dickson 
(1929), 98 L. J. K. B. 683 ; Re Collier, 
[1930] 2 Oh. 37 ; Cousins v. Sun Life Assur- 
ance Society, [1933 J Oh. 126; He Foster, 
Hudson v. Foster, [1938] 3 All E. R. 357 ; 
Re Sinclair’s Life Policy, [1938] 3 All E. R. 
124. 


PART IV. SECT. 11, SUB-SECT. 2. 

bx. Cancellation of reinstatement — 
What amounts to — Direction to insurer 
to apply funds to premiums of another 
policy .] — McEwen v. North American 
Life Assce. Co.. [1930] 3 D. L. R. 526. 
—CAN. 

PART IV. SECT. 11, SUB-SECT. 6.— A. 

a i. Death in garage — Deceased 

working on motor vehicle white engine 
running — Deceased aware of danger from 
so doing.) — Held : on the evidence 
it wcui not a case of suicide. — L ondon 


Life Ins. Co. v. Lang Shirt Co/a 
Trustee, [10201 1 D. L. It. 328; 
S. C. R. 117: 51 Can. Orlm. Cas. 81; 
revsg. S. C. sue nom. Lano Shirt Co/8 
Trustee v. London Ltfe Ins. Co., 
[1027] 3 D. L. R. 89 ; 60 O. L. R. 476. 
—CAN. 

sz. Onus of proof.] — The burden of 
proof is on the party alleging suicide, 
& a finding by the Jury of accidental 
death, on facte consistent with accident 
or suicide, will not be disturbed. — 
Mader v. Sun Life Assurance Co., 
[1934] 4 D. L. R. 59 ; 7 M. P. R. 524.— 
CAN. 


so. Rule in India .} — In a claim on 
a polic y of life assurance, the assured 
having committed Huieide . Held : 
pltf/s claim must succeed as the com- 
mitting: of suicide is not a crime in 
India He the principles of English 
common Jaw under which the com- 
mitting of suicide is a felony are not 
applicable In this country. — Northern 
Indian Insurance Co., Ltd. t\ 
Kanitaya Lal 1. L. R., [1938] Lab. 
542.— IND. 

sd. Presumption of suicide ,.} — Marie - 
Louise v. Equitable Life Insce. Co , 
[1938 J 2 I). L. 11. 815.— CAN. 
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2971a. Condition against flying except on special 
expedition.] — Arundell v. Provident 
Mutual Life Assurance Assocn. (1934), 
78 Sol. Jo. 319. 

2987. Add. Annotation : — As to (1) Refd. Beresford 
v. Royal Insurance Co., [1937] 2 K. B. 197. 

2993a. Extension of period of policy by insured — 
Effect of.] — By an insurance policy dated 
Aug. 13, 1925, an assurance co. agreed to 
pay the assured, his exors., administrators or 
assigns £1,000 in the event of his death on or 
before July 31, 1920. The assured assigned 
the benefit of the policy to deft. In July, 
1926, the assured arranged for an extension 
of the period of insurance to Oct. 31, 1920, 
& this extension was given effect to by 
indorsing on the policy a declaration “ that 
the sum assured shall be payable in the 
event of the death of the life assured on or 
before Oct. 31, 1920.” No assignment was 
ever made of the benefit of this extension. 
The assured died on Oct. 1 , 1926: — Held: 
(1 ) the extension of the period of the policy 
by indorsement was not a new contract of 


insurance, but a variation of the original 
contract of which the benefit was vested in 
deft., & she was entitled to recover the policy 
money by virtue of the assignment to her of 
the policy ; (2) the effect of the transaction 
was that the assured entered into the con- 
tract for the extension of the policy for the 
benefit of deft. & as trustee for her, & deft, 
was, on that ground, entitled to the policy 
money. — Royal Exchange Assurance v. 
Hope, [1928] Ch. 179 ; 97 L. J. Ch. 163 ; 138 
L. T. 448 ; 44 T. L. R. 100 ; 72 Sol. Jo. 08, 
C. A. 

Annotations: — As to (1) Refd. Prudential Assurance Co. v. 

I. R. Oomrs., 11935] 1 K. B. 101. As to (2) Refd. Jenkins v. 

Deane (1933), 103 L. J. K. B. 250. 

3007. Add. Annotation : — Refd. Re Foster, Hud- 
son v. Foster, [1938] 3 All E. R. 357. 

3050. Citations: — For “ Ex p. Lancaster” read 
“ Tic Jacob’s Estate, Lancaster v . Gaselee, 
Ex p. Lancaster.” 

3052a. .] — The grantee of an 

annuity effected a policy on the life of the 
grantor, at his own expense. The grantor 


PART IV. SECT. 11. SUB-SECT. 7. 

ly. TAtnitatian of liability where death 
due to fli/ing — Unless in active service of 
Militia.) — A life insurance policy issued 
in 1924 provided that if the insured 
should die within fivo years from the 
date thereof as a direct or Indirect, 
result of making or attempting to make 
any aeronautic flight, only 25 per cent, 
of the amount of the policy would bo 
payable thereunder, but that this 
exception Hhould not apply if the 
aeronautic ascension were made “ while 
the insured is engaged in the active 
service of the Militia of Canada.*' In 
June, 1927, insured was killed as a 
result of making an aeronautic flight, 
while engaged in the performance of 
his duty as un ofTioor in the Permanent 
Active Air Force of Canada: — Held: 
after reviewing the statutes in force 
at the time the policy wnH issued, which 
statutes remained unaltered through- 
out the life of the contract, tte. also the 
King’s Regulations & Orders for the 
Royal Canadian Air Force, effective 
Apr. ] , 1924. the insured was not in the 
Horviee of the Militia ; & even if it could 
be said that he was in the service of 
the Militia, he was not “ in the active 
service” of It. — Toronto General 
Trust Cokpn . r. Great West Like 
Assurance Co., 11930] 1 \V. W. It. 
881 : 2 D. L. R. 770.— CAN. 

sz. Condition a pain si fighting- Death 
while lawfully defending person — Right 
to recover sum assured.] — An exception 
in an accident insurance policy which 

I irovidcs that the indemnity shall not 
>o payable for injuries received by the 
insured while fighting does not apply 
to a situation where an injury is the 
result of a personal encounter in which 
the insured was not the aggressor & 
was acting in lawful defence of his 
person & had reasonable grounds for 
believing that his adversary intended 
to cause him serious porsonnl injury. — 
13 or witz v. Loyal Protective Insur- 
ance Co., [1932] 3 D. L. R. 378 ; O. R. 
467.— CAN. 

sc. Sum jKiyable on death or disable- 
ment during life of policy — Accident 
during life of policy — Disablement or 
death after lapse.] — An accident dur- 
ing the life of a policy resulting in 
total disability within one year after 
the lapse of the policy gives no right 
to reeovor under a policy payable on 
total disability or death during the life 
of the policy. — K upina o. ACtna 
Life Insurance Co., [19331 4 D. L. R. 
815. — CAN. 

ge. Condition for surrender — When 


contract for surrender * complete .] — An 
insurance policy contained a provision 
that “ after five years’ premiums havo 
been paid thJi policy may he sur- 
rendered for a cash payment, which in 
no case will be less than one third of 
*he whole premiums received.” A., a 
• older of the policy, who had paid five 
premiums, on Doc. 12, 1906. wrofo to 
the insurance co. : ” I have decided 
that 1 will accept the surrender value 
of my Full Return policy, & shall be 
glad to have the money as soon as 
possible. If thero ore any special 
forms to fill up, kindly forward them 
to mo.” At the request of the co. 
A. forwarded his policy, & it was there- 
after returned to him with a receipt for 
the surrender value indorsed on it for 
his signature. A. did not return the 
policy, & in consequonoe the surrender 
value was not paid to him. On 
Feb. 13, 1907, A. intimated a claim 
unci or the policy. In an action by A. 
against the co. : — Held : the provision 
iu tho policy was a standing otter on 
behalf of the oo. which was accepted 
by A.’s letter of Deo. 12, 1906, tk. there- 
by a contract was concludod for the 
surrender of the policy. — Ingram- 
Joiinson v. Century Insurance Co., 
[1909] S. C. 1032.— SCOT. 

sk. Death arising in course of viola- 
tion of law . | — -A clause preventing 
recovery iu wise of death arising ” in 
violation of law by the insured ” does 
not apply when insured was a pas- 
senger, <& he & the driver wore not 
engaged in a joint adventure, & the 
accident was caused by the negligenoe 
of the driver of the other car.— 
Milligan v . Crown Life Insck. Oo., 
[1938] 1 D. L. R. 210; 7 F. L. J. 
(Can.) 148 ; affd., LI 939] 1 D. L. R. 
737.— CAN. 

sm. Condition relating to proof of 
incapacity — Whether benefits ran from 
disability or date of proof .] — Baird r. 
Fquitahle Life Assurance Society, 
[1938] 2 W. W. R. 553.-— CAN. 

PART IV. SECT. IS, SUB-SECT. 1.— A. 

2988 i. Whether assignable. \ — (1) A 
policy of life insurance is assignable. 

(2) A past consideration, e.g. a prior 
loan of money, is insufficient to render 
a bonoficiary of a life insurance policy 
a “ beneficiary for value ” within 
sect. 23 (1) of Manitoba Insurance Act, 
C. A.. 1924 . — Re Sun Life Assurance 
Co. of Canada, Steadman v. Ad- 
ministration & Trust Co., [1933] 2 
W. W. R. 348 ; 41 Man. L. R. 413.— 
CAN. 


f i. .] — The trustee for the 

creditors of a bkpt. co. having been 
authorised by a majority of the validly 
appointed inspectors of the estate to 
assign to a bank a life insurance policy 
in which the co. was named as the 
beneficiary & on which it had paid the 
premiums in pursuance of an agree- 
ment with the insured : — TIdd : the 
trustee had permission under sect. 43 
of Bkpcy. Act, R. S. C., 1927, to 
execute assignments of the policies to 
the bank & the bank was entitled 
thereunder to oxerciso any rights which 
the oo. possessed in respect of the 
policies. 

The policies provided that the 
“ owner ” might elect to surrender 
them for their cash values : — Held : 
in view of tho use of the words *' owner ” 
&. “ insured ” throughout the policies, 
the word “ owner ” in the provision for 
surrender referred to the ” insured ” ; 
& in tho absence of proof of an agree- 
ment that said co. was to havo all the 
insured’s rights under the policies, 
neither it nor its assignee the bank 
had the right to surrender the 
policies & receive the cash sur- 
render value thereof. — B-vnque Cana- 
diknne Nationals v. Mutual Life 
Insurance Co. of New York & 
SHRAQGE, [1933] 1 W. W. R. 508.— 
CAN. 

c i. For mortgage — Sub- 

rogation.] — Simpson v. Chamberlain, 
[1923] 2 D. L. II. 1033 ; 33 Man. L. R. 
81 ; [1923] 2 W. W. R. 99— CAN. 

o ii. To non-preferred bene- 

ft tary — Validity .] — Re Murphy 
(R K. I.), H92G] 4 D. L. R. 1136- 

CAN. 


sg. Whether revocable .] — Assignment 
intended to bo absolute, & communi- 
cated to co., held to be irrevocable. — 
Wilson v. Hicks (1910), 21 O. L. R. 
623 ; affd. (1911), 23 O. L. R.*49G.— 
CAN. 


si. Involuntary assignment — Seizure 
for debts — Exemption .] — A joint policy 
payable to father & son or the sur- 
vivor is within Husbands’ & Parents’ 
Life Insurance Act, R. S. Q., 1925, 
which exempts such insurances from 
seizure for debts of the insured or 
bonefleiarios. — Grobstein v. Kouri, 
[1936] 1 D. L. R. 373 ; affd. t [19361 
3. O. R. 264 ; 3 D. L. R. 9.— CAN. 


PART IV. SECT. 13. SUB-SECT. 1.— E. 

m i. .] — Re Benjamin 

(1926), 59 O. L. R. 392.— CAN. 
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had a power of redemption on payment of 
£2,500, & it was provided that in case the 
grantor should, “ at the time of making such 
repurchase,” by notice in writing elect to 
take the policy, the grantee would assign 
to him any policy “ then vested ” in him, 
which might be effected in respect of the 
annuity ; but it was declared that it should 
not be incumbent on the grantor to keep on 
foot any policy. The policy became valuable, 
& the grantor gave the month’s notice of 
repurchase, & declared his election to take 
the policy : — Held : (1) the grantee had no 
right afterwards to surrender the policy for 
his own profit. Semble : (2) although he 

might have let the policy drop, he was not, 
at any time, entitled to surrender it for his 
own. — Hawkins v. Woodgate (1844), 7 
Beav. 505 ; 8 Jur. 743 ; 49 E. R. 1185. 

3052b. Contract to redeem annuity — Whether 

insurance policy included.] — Milward v. 
Lysons (1836), Donnelly, 51 ; 47 E. R. 220, 
L. C. 

3052c. Annuity not redeemed by grantor.]-— 

Upon the execution of a mtge. from A. to 13. 
to secure an annuity, B. insured A.’s life, & 
wrote to A. a letter, stating that the policy 
was to bo assigned to A. as soon as the 
annuity was redeemed & all arrears & 
expenses paid. A. died without having 
redeemed the annuity. B. paid all the 
premiums on the policy till A.’s death : — 
Held : B. was entitled to receive the x>olicy 
money from the assurance co. & the bonuses 
payable in respect thereof. — B ashford v. 
Oann (1863), 33 Beav. 109 ; 9 L. T. 43 ; 11 
W. R. 1037 ; 55 E. R. 308. 

Annotation : — Refd. Preston v. Neele (1870), 12 Ch. D. 7(50. 

3058. xldd. Annotation: — Consd. He Foster, Hud- 
son v. Foster, [1938] o All E. K. 357. 

3066. Add. Annotations : — Consd. Royal Exchange 
Assc. v. Hope, [1928] Oh. 179. Apld. lie 
Smith, Bilham v. Smith, [1937] 3 All K. R. 
472. Consd. He Foster, Hudson v. Foster 
(No. 2), |1938] 3 All E. it. 010. Refd. Smith 
v. Wood (1928), 139 L. T. 250. 

3067a. .] — In Nov. 1908, a father took out a 

policy of insurance upon the life of his son, 
the policy moneys to be payable on the 
death of the son on or after Ins twenty-first 
birthday. The father died on July 25, 1925, 
having up to that time paid all the premiums 
accruing due upon the policy. The son 
att&inod tw T enty-one years of age on Sept. 20, 
1916. After the death of the father, all 
premiums were paid either by the son or 


upon his behalf. The son died on June 2, 
1936, & it was held that the policy moneys 
belonged to the estate of the father. In 
1932, the son became of unsound mind, <& 
an order was made by the master in lunacy 
ordering the premiums due on the policy to 
be paid by the receiver of the son’s estate, 
the order also stating that the policy was 
part of the absolute property of the son. It 
was found as a fact that all parties concerned 
acted at all times under the mistaken belief 
that the policy belonged to the son, & the 
payment of premiums by the son &> by the 
receiver was made on that basis - Held : 
the personal representative of the son was 
entitled to a charge on the policy moneys for 
the premiums paid by him or on his behalf. — 
He Foster, Hudson v. Foster (No. 2), 1 1938] 

3 All E. R. 010 ; 159 L. T. 279 ; 54 T. L. R. 
1059 ; 82 Sol. Jo. 605. 

3083. Add. Annotation: — Consd. Re Foster, Hud- 
son v. Foster (No. 2), [1938] 3 All E. R. 010. 

3091. Add Citations : — 95 L. J. Ch. 195 ; 133 

L. T. 374. 

Add. Annotations : — Consd. Cousins v. Nun 
Life Assurance Society, [1933] Ch. 120. 
Folld. He Gladitz, Guaranty Executor & 
Trustee Co. v. Gladitz, ! 1937] 3 All E. R. 173. 

3097. Add. Annotation $*~Uv tier ally. Refd. Trede- 
gar 17. Harwood (1927), 44 T. L. R. 17. 

3jl04. Add. Citation: — 134 L. T. 557. 

A dd. Annotation : — Refd. Buerger v. New York 
Life Assce. (1927), 43 T. L. K. 001. 

3104a. To unauthorised agent — Receipt forged 

— No discharge.] — Edmiston v. Scottish 
Temperance & General Assurance Co., 
Ltd. (1929), 108 L. T. Jo. 70. 

3104b. Proviso for conclusiveness of receipt.] — 

An assurance co. issued to Mrs. C. three 
policies on her life for sums amounting to 
about £45. Each policy provided for pay- 
ment of the sum assured to the exon*. or 
administrators of the assured & then con- 
tained the following proviso : “ Provided 

always that the production of a receipt for 
the sum payable hereunder signed by any 
person being either an ex or. or administrator 
or the husband or wife or a relation by blood 
or connection by marriage of the assured 
shall be a discharge to the co. for the same 
& shah be final & conclusive evidence to all 
intents & purposes that such sum has been 
duly paid to & received by the person or 

| persons lawfully & rightfully entitled to the 

1 same & that all claims <fc demands what- 


PART IV. SECT. 14. SUB-SECT 2. — A. 

3065 i. General rule.) — A third person 
paying premiums is entitled to a lion 
on’ the policy for premiums & Interest. 
— Re. Ogilvie & Sons of Scotland 
Benevolent Assocn. (1922), 52 

O. L. It. 136.— CAN. 


PART IV. SECT. 14, SUB-SECT. 2. — B. 

»a. Deposit with insurers as 
collateral security for advances— 
Protected policies — Marshalling — Pro- 
tected fund primarily liable,] — lie Hol- 
land : Ex p. Holland (1928). 23 
S. It. N. S. W. 369 ; 45 N. S. W. W. N. 
88— AUS. 


PART IV. SECT. 14, SUB-SECT. 3. 
sd. Insurance of two lives payable to 
survivor — A yreement for purchase of 


snares by "mrvioor to value of insurance — 
From deceased 's widatv. J — He North krn 
Life Assurance CJo. 8c Fawcett, 
[1 932 J 1 W. VV. It. 44.— CAN. 

PART IV. SECT. 15, SUB-SECT. 1. 

si. Payment into court — Adverse 
claims — Whether order made ex parte .] — 
An order, under sect. 200 (1) (a) of 
Saskatchewan Insurance Act, It. S. S., 
1930, permitting an insurer to pay the 
insurance moneys Into ct. on the 
ground that the insurer admits lia- 
bility & there are adverse claimants, 
should not be made oh an ex parte 
application .— Re Great West Life 
Assurance Co. Sc Aptleby, {1934] 
1 W. W. It. 13.— CAN. 

PART IV. SECT. 15, SUB-SECT. 2. 

n i. Application for declaration 
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as to — Who may apply- Ontario Insur- 
ance Act , 1924, s. 151 (2 ). J — Re Turner 
< fc Canadian Order of Korehjers, 

( 1 920 J 4 D. L. It. 793 ; 59 O. L. It. 
348. — CAN. 

Bq. Production of {pant of probate — 
Necessity for .] — National Life 1 vrur- 
ANCE Co. r. AioConitRA v, f 1 926 J 2 
D. 1j. R. 550 ; |1926J S. C. U. 277. — 

CAN. 

st. Payment in lump sum Whether 
justified.] — Application under sect. 190, 
insurance Act, K. 8 S., 1930, that 

moneys payable to beneficiary be 
commuted k paid in one sum, din** 
missed, since the alleged special cir- 
cumstances were held not to be such 
as to justify the ignoring of the withes 
of the insured. — Re Saskatchewan 
Insurance Act, Sect. 190, [1939 1 i 
W. W. It. 41 ; 1 D. L. R. 792. — CAN. 
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soever against the co. in respect of this policy 
have been fully satisfied.” The assured died 
on May 6, 1932, having by her will left all her 
property, which included the policy moneys, 
to her child B. O’R. After the death of the 
assured, D. R., a niece of the assured, elaimed 
payment by the co. of the policy moneys <fc, 
on production by her of the policies & a letter 
signed by deceased assured stating that she 
was insured in the co. for about £50 & 
expressing her wishes that after payment of 
her debts her clothes & remaining money 
should go to her said niece, the co. on May 20, 

1932, in ignorance of the will & in good faith 
paid to Miss R. the moneys due on the 
policies & took from her a receipt which was 
expressed to bo in full discharge of all her 
claims under the policies. On Sept. 22, 

1933, letters of administration with the will 

annexed were granted to Mrs. O’R., & in 
the capacity of administratrix of the assured 
she claimed against the co. to be paid the 
moneys due under the policies less a sum 
expended on the assured’s funeral expenses : 
— Held: (1) the proviso was not repugnant 
to the covenant to pay to the exors. or 
administrators of the assured but formed an 
integral part of the contract & qualified the 
covenant ; (2) the exclusive right of the 

administratrix to receive & give a discharge 
for the policy moneys was subject to the 
terms of the contract entered into by the 
assured; (3) the receip from Miss R. 
therefore operated as a valid discharge to the 
assurance co., with the result that the 
administratrix’s claim failed. 

Per Romkr & Maugham, L.JJ. : Qu. : 
whether the assurance co. could take advan- 
tage of the proviso if they made payment to 
some one other than the exors. or adminis- 


trators at a time when they knew that there 
were exors. or administrators in existence. 

Per Maugham, L.J. : Qu. : whether the 
assurance co. could take advantage of the 
proviso if they knew that the assured’s 
estate was large enough to be liable for estate 
duty. — O’Reilly v. Prudential Assurance 
Co., Ltd., [1934] 1 Ch. 519 ; 103 L. J. Ch. 
323 ; 151 L. T. 215 ; 50 T. L. R. 359 ; 78 
Sol. Jo. 349, C. A. 

3110a. Insufficient stamp.] — (1) Where a 

charge to secure a current account without 
a limit is stamped with a stamp sufficient 
to cover advances up to a certain sum & 
the current account subsequently exceeds 
that sum, the charge is a valid security 
properly stamped for that sum, but is 
unenforceable as to the remainder of the loan 
until properly stamped. (2) Where an insur- 
ance co. wrongfully, but acting in good faith, 
refuses to pay the policy moneys to the 
assured & his assignee on the date when the 
policy matures, but subsequently pays the 
moneys into ct., it is liable to pay interest at 
4 per cent, per annum from the date when the 
policy matured until the date when it paid 
the moneys into ct. — Re Waterhouse’s 
Policy, [1937] Oh. 415 ; [1937] 2 All E. R. 
91 ; 106 L. J. Oh. 284 ; 156 L. T. 413 ; 53 
T. L. R. 487 ; 81 Sol. Jo. 317. 

3125a. Dispute as to validity of assign- 

ment — Money paid into court.] — Re Water- 
house’s Policy, No. 3110a, ante. 

3128. Add. Annotations : — Consd. Home & Colonial 
Insce. v. London Guarantee & Accident Co. 
(1928), 45 T. L. R. 134. Refd. Jones v. 
Waring v. Gillow, [1926] A. C. 670 ; Norwich 
Union Fire Insurance Society, Ltd. v. Price, 
Ltd., [1934] A. O. 455. 


Part V. — Accident Insurance: Insurance against Liability 
for Accidents to Third Persons. 


3134a. Liability of broker for negligence — Failure 
to Inform Insurer of alteration In business of 
assured.] — Ooolke, Ltd. v. Wing, Heath & 
Co. (1930), 47 T. L. R. 78. 

3139. Add. Annotation; — As to (2) Apld. News- 


holme v. Road Transport & General Insce. 
[1929] 2 K. B. 356. 

3140. Add. Annotation: — Consd. Smith v. Corn- 
hill Insurance Co., [1938] 3 All E. R. 145. 

3141. Add. Annotations : — Apld. Roberts v . Anglo - 


PART IV. SECT. 15. SUB-SECT. 6. 

3127 i. Policy effected in fraud of 
insurance company. ) — Ordor for repay- 
ment of policy moneys, the policy 
baying been issued in consequence 
of fraudulent misrepresentation. — Sun 
Life Assurance Go. of Canada r. 
Iiioux & Albert (1932), 5 M. P. R. 
193; affd., 0 M. P. R. 309.— CAN. 

PART V, SECT. 1, SUB-SECT. 1. 

I i. Earnings of assured.] — 

In an action on policy of accident 
insurance : — Held : the misrepresenta- 
tion of earnings was a misrepresenta- 
tion of a material fact. — Stevenson r. 
Continental Casualty Co. (1933), 
0 M. P. II. 550.— CAN. 

•p. Issue of policy — No proof of pro- 
posal.} — In an accident insurance 
policy issued upon the life of an air- 
craft pilot, a copy of application was 
attached to the policy, but it was uot 
shown in evidence that any applica- 
tion was in fact made : — Held : 
assuming the application to be bind- 
ing upon pltfs., the answers therein 
could only avoid the policy if false, & 


they ware not.- -Northern Aerial 
Mineral Exploration, Ltd. v. 
Bankers Indemnity Insurance Co., 
(1932] O. R. 238 ; 2 D. L. R. 367.— 

CAN. 

st. Accident due to inadvertent act 
not known to be criminal .] — An in- 
advertent act not known to be unlaw- 
ful, c.g. carrying a loaded gun con- 
trary to a statute, is not sufficient to 
avoid an accident insurance on the 
principle that it is contrary to public 
policy to indemnify against a criminal 
act..-— L angley u. Fidelity Insurance 
Co., [1935] 4 D. L. R. 89 ; O. R. 424.— 
CAN. 

ex. Designation of beneficiary — By 
will.}— Held : (l) a designation of a 
beneficiary in the event of the death of 
the insured can bo made by will or by 
word of mouth ; (2) the will in question 
w hich referred to “ all St any life & 
accident insurance policies now or 
horoaftor taken out by me upon my 
life or payable in respect of my 
death,” did make 6uch a designation 
with reference to the particular policy 
in question, although there was a 

38 


specific declaration made after the 
will with respect to said policy ; but 
(3) said later designation of the deft, 
altered effectively in her favour the 
designation made by the will. — 
Toronto General Trusts Cortn. v. 
Sheppard. [1937] 3 W. W. It. 22 : 7 
F. L. J. (Can.) 115.— CAN. 

sz. Non-payment of premium — 
Acceptance after period of grace — 
Estoppel.] — In an action on an accident 
insurance policy deft, denied liability 
on the ground that the policy had 
lapsed automatically because of non- 
payment of the premium within tho 
period of grace & continued inopera- 
tive until reinstated by payment of 
the premium which was not paid until 
after the accident occurred, & that the 
policy as reinstated was subject to 
statutory condition 22 that a reinstated 
policy covered only injuries sustained 
after tho reinstatement : — Held : deft, 
was estopped by its course of conduct 
over a number of years in repeatedly 
accepting payment of premiums from 
pltf. after expiration of the period of 
grace St in paying previous claims under 
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Saxon Insce. Assocn. (1927), 96 L. J. K.B. 590. 
Consd. Provincial Insurance Co. v. Morgan 
(1932), 102 L. J. K. B. 164. 

3141a. .] — Resps. insured a motor vehicle 

with applts. The policy was consequent on 
a proposal form in which there was a state- 
ment : “ State (a) the purposes (in full) for 
which the vehicle will be used ; & (6) the 
nature of the goods to be carried.” The 
answer was “ (a) Delivery of coal ; (6) coal ” ; 
& there followed a declaration that the ques- 
tions were truthfully answered & that the 
insured agreed that the declaration & answers 
should be the basis of the contract. By the 
recital to the policy it was agreed that the 
proposal & declaration should be of a pro- 
missory nature & effect & should be the 
basis of the contract. Condition 6 of the 
policy provided that it was a condition pre- 
cedent to any liability of the insurers that 
the conditions & endorsements of the policy 
so far as they related to anything to be done 
or complied with by the insured should be 
faithfully observed & that the statements 
made <fc answers given in the proposal were 
true, correct & complete. The insured were 
described in the sched. to the policy as coal 
merchants, <fc under the heading: “ Endorse- 
ments <fe Use Clauses ” were the words : 
“ Transportation of own goods in connection 
with insured’s own business within stated.” 
A collision occurred between the motor lorry 
insured & a motor car, resulting in damage 
covered by the risks insured against under 
the policy. Resps. had occasionally used the 
motor lorry for carrying timber, A on the 
day of the accident a journey had been made 
carrying timber, but in fact on the journey 
when the accident happened coal only was 
being carried : — Held : there had been no 
breach of a condition on which the policy 
was issued as the words used did not mean 
that the use of the motor vehicle was to be 
exclusively confined to that of carrying coal 
& that any temporary & incidental use for 
carrying goods other than coal would com- 
pletely defeat the policy. To state in full 
the purposes for which the motor vehicle 
was to be used was not the same thing as to 
state in full the purposes for which the 


vehicle would be exclusively used. — Pro- 
vincial Insurance Co. v. Morgan & Foxon, 
[1933] A. C. 240 ; 102 L. J. K. B. 164 ; 49 
T. L. R. 179 ; 38 Com. Cas. 92 ; aub nom . 
Morgan v. Provincial Insurance Co., 148 
L. T. 385, H. L. ; affg. S. C. sub nom. Re 
Morgan & Provincial Insurance Co., Ltd., 
[1932] 2 K. B. 70, C. A. 

Annotations : — Consd. Izzard v. Universal Insurance Co.. 
[15)361 2 All E. It. If) 05 : Beauchamp v. National Mutual 
Indemnity Insuranoo Co., [15)37) 3 All K. K. 15). Refd. 
Piddington v. Co-operative Insuranoo Society, [1934] 2 
K. B, 236. 

3144. Add. Annotation : — As to (1) Apprvd. News- 
holme Bros. v. Road Transport & General 
Insce. Co., [1929] 2 K. B. 356. 

3145. Add. Annotation : — As to (3) Refd. Jenkins 
v. Deane (1933), 103 L. J. K. B. 250. 

3148. Add. Annotations : — .4« to (1) Consd. Smith 
v. CornliilJ Insurance Co., [1938] 3 All K. R. 
145. Generalli /, Refd. Lake v. Simmons 
(1926), 95 L. j. K. B. 586. 

3155. Add. Annotation : — Refd. Rowett, Leaky v. 
Scottish Provident Institution (1926), 95 
L. J. Ch. 434. 

3157a. “ In charge of any vehicle.”] — By 

a policy of insurance against death by 
accident the insurers undertook to pay £250 
in case of death, “ if the reader while a 
pedestrian in a public thoroughfare be killed 
by accidental impact with a moving vehicle,” 
provided that “ the reader be not at the time 
of the accident in charge of any vehicle.” An 
insured person, who was riding a bicycle, got 
off at the foot of a hill, A, having pushed it 
some way, stoppod to speak to another man 
<te stood holding his bicycle, A an unattended 
motor-car came running down the hill & 
struck the insured person A caused his death : 
— Held : the word ” vehicle ” included a 
bicycle, &, as the deceased man was “ in 
charge of ” the bicycle within those words in 
the policy, the insurers were not liable. — 
Harper v. Associated Newspapers, Ltd. 
(1927), 43 T. L. R. 331. 

3157b. S. P. Hansford v. London Express 
Newspaper, Ltd. (1928), 44 T. L. R. 349 ; 
72 Sol. Jo. 240. 


tsimilar circuit) stances without ever 
having raised tho question of lapse or 
reinstatement. The forwarding to 
pltf. of the form of “ intermediate 
statement of claimant ” amounted to a 
negotiation as to settlement, or to an 
invitation to negotiate, & was a further 
fact estopping deft. — Bronx v. Con- 
tinental Casualty Co., f 1 938 J 1 
W. W. R. 283 ; 1D.L. R. 783.— CAN. 

PART V. SECT. 1. SUB-SECT. 4.— A. 

3149 v. “ Engaging ” in 

hazardous occupation — Isolated act form - 
the part of hazardems occupation .] — 
Dominion of Canada Guarantee Sc 
Accident Insce. Co. v. Mahoney 
Can), [15)29) 4 D. L. It. 823; affd., 
[1930] S. C. R. 123— CAN. 

3149 vi. Effect of failure to file 

classification of risks.] — Tho filing of a 
table of rates & classification of neks In 
accordance with statutory condition 
No. 3 in Sched. E of Alberta Insurance 
Act, 1926, is a condition precedent of 
any right in the insurer to reduce, 
pursuant to said condition, the amount 
payable to the insured on the pound 
that his Injury occurred while he was 
engaged In an occupation which is 
more hazardous than that stated in 


the policy to be his. A mere reference 
in a field document to a form classi- 
fying risks does not constitute a filing 
of the form in accordance with said 
condition. The filing of a classification 
of risks after the happening of the 
accident cannot be relied on to invoke 
the benefit of said condition. — Hyman 
v. Metropolitan Life Insurance Co., 
[19321 3 W. W. It. 703 — CAN. 

3149 vii. “ While' performing 

unlawful act ” — Driving unttunU lights.] 
— One of the conditions of a “ personal 
accident & sickness policy ’’ pro- 
vided that the policy did not cover 
“ in juries sustained while the insured 
is by intoxicating liquors, narcotic 
drugs, etc., rendered Jess capable of 
taking care of himself or by or while 
perforndng any unlawful act.” While 
a person who was insured under the 
policy was driving in a buggy after 
sunset without any light on the bugjp r , 
contrary to sect. 18 (1) of Ponce 
Offences Act, 1928, he was run into 
by a motorist & so injured that he 
shortly afterwards died : — Held : at 
tho time when the insured received the 
injuries he was performing an unlawful 
act within above condition & the 
word “ while ” therein having a 
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temporal & not a causal connotation 
he was not protected by the policy.” — 
Absalom v. United insurance Co., 
Ltd., [15)32] V. L. U. 494 ; Argus L. K. 
378.— AUS. 

3168 iv. .] — MaoGinn v. Fi- 

delity Sc Casualty Co. of New 
York. 1 1928 j 3 D. L. R. 814.— CAN. 

m i. Injury self -inflict erf. ] — 

Bttllah v. Empire Life Insurance 
Co., [15)31] 4 D. L. It. 443.- CAN. 

o l. Sufficiency of evidence .] — 

An insured held to bo “ totally & 
permanently disabled ” within a policy 
of accident & sickness insurance. 
Where such a policy provides that the 
benefits thereunder shall be payable 
if ” evidence satisfactory to tho co.” 
is received by It of the insured’s total 
Sc permanent disability, the co. cannot 
avoid liability on the ground that the 
evidence of disability submitted to it 
was not” satisfactory ” if such evidence 
is sufficient to satisfy the ct. — TEUR v. 
London Life Insurance Co., [1935] 
2 W. W. R. 99 ; revsd., [1936] 1 D. L. R. 
161; [1935] 3 W. W. R. 368; 43 

Man. L. R. 393.— CAN. 

st. A' Cwspaper insurance — Finality of 
adjudication as to next of kin.] — Held : 
it woe a condition precedent to pay- 
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Cases 3168— 8172, English and Empire Digest Supplement* 

3168. Add. Annotation : — Consd. Smith v. Corn- I 3172. Add. Annotation : — Gonsd. Smith v. Com- 
hili Insurance Co., [1938] 3 All E. R. 145. | hill Insurance Co., [1938] 3 AU E. B. 145. 


meat, that the person claiming should 
produce the decision of the proprietors 
of the paper that he was the next of 
kin of deceased. — L aw v. Newnes, 
Ltd. (1894), 21 R. (Ct. of Seas.) 1027.— 
SOOT. 

■v. .] — Where deceased 

left three brothers & a sister, & the 
editor adjudged the sister next of kin 
& paid the money to her : — Held .* 
the brothers had no right to share in 
the sum so paid. — Hunter v. Hunter 
(1004), 7 F. (Ct. of Sess.) 136.— SCOT. 

•w. Condition against second insur- 
ance — Life insurance policy providing 
for partial prepayment for disability .1 — 
South British Insurance Co., Ltd. 
v. William Barclay Niool, [1928] 
S. R. Q. 53 ; 22 Q. J. P. 1.— AUS. 

■x. Husband ct wife covered — Both 
killed in same, accident — Whether lia- 
bility limited.] — A policy of assurance, 
whereby the assurer indemnified the 
assured against certain risks with 
respect to his motor oar & accidents 
arising out of use of the motor car, con- 
tained a clause reading : " Accidents 
to owner. This policy covers the 
assured & the assured’s wife against 
personal accidents occurring to them- 
selves while riding in, mounting, or 
dismounting from, any motor car to 
the following extent, & subject to the 
limits as sot forth : — (a) Death. — The 
underwriters will pay to the assured’s 
exors., administrators or assigns the 
sum of £1,000 in the event of death.” 
The decoasod & his wife were both 
killed in a collision between the 
assured’s motor car Sc a train : — Hein : 
the risks assured against were the 
death of the assured & his wife, but 
that the policy was limited in amount 
to one sum of £1,000. — fie Cairk, 
Public Trustee v. Hood, (1927] 
8. A. S. II. 220.— AUS. 

■y. Defence to claim by insured — 
Breach of law.]— An insured under an 
aooident insurance polioy accidentally 
discharged a shot-gun into his 'foot 
with the result that the foot had to 
be amputated. To an action on the 
polioy the insurers set up the defence 
that the accident occurred while the 
insured was breaking the law by 
hunting & shooting ducks out of season 
in violation of Migratory Birds Con- 
vention Act (Dom.) & Game Act, 1924 
(8ask.), & by carrying a loaded shot- 
gun in an automobile contrary to the 
latter Act : — Held : while the insured 
may have hunted ducks during the 
day of the accident, he was not in 
the act of doing so when he shot him- 
self, the hunting being then over & 
abandoned ; the evidenco was in- 
sufficient to justify a finding that the 
gun was being carried loaded in 
the automobile. — Western Finance 
Corpn.. Ltd. v. London & Lancashire 
Guarantee & Accident Co. op 
Canada, (19281 3 D. L. It. 592 ; (19281 
2 W. W. R. 454.— CAN. 

•z. Death due to ” disaljlement ” of 
car — Death by drowning.] — A policy of 
accident insurance covered death 
“ sustained by the wrecking or dis- 
ablement ol any privately owned 
automobile ... in which the inaurod 
is riding or driving, or is accidentally 
thrown from within such wrecked or 
disabled automobilo.” A clause of 
the general conditions provided that 
the insurance did not cover ** injuries 
fatal or unfatal of which there shall bo 
no visible marks or contusion on the 
exterior of the body at the place of 
injury.” A motor car which the 
insured was driving had been brought 
across a river on a ferry, & when the 
insured, who had taken his seat In it, 
started it in order to drive off the ferry 
it backed off the ferry into the water. 
The assured & the other occupants 
were able to olimb on to the roof of the 
oar, hut the car, after drifting some 


distance, went to the bottom & the 
insured was drowned. There was no 
evidenoe of the cause of the backing of 
the car. The judge dismissed the 
action, holding that the insured’s 
death was not due to the wrecking or 
disablement of the oar but to drown- 
ing. On appeal : — Held : the appeal 
should be allowed, — N ewcom v . Home 
Assurance Co. of Canada (Alta.), 
(19301 1 D. L. R. 121 ; [1929] 3 

W. W. R. 590.— CAN. 

td. Wholly disabled ** at once Ct con- 
tinuously ."] — Where a polioy indemni- 
fies insured against being “ at onoe & 
continuously ” disabled from working 
it is not applicable to the case of an 
insured person returning to work & 
being subsequently disabled by the 
original injury. — M atthews v. Conti- 
nental Casualty Co., [1932] 3 

W. W. R. 289 ; 4 D. L. R. 667 ; 46 
B. O. R. 213.— CAN. 

sf. Car not to be operated by person 
bodily deformed or maimed .] — Insuranoo 
hold void where operator bad an arti- 
ficial leg. — D esoary v. Martineau, 
[1933] 1 D. L. R. 280.— CAN. 

si. ” Passenger on a public con- 
veyance."] — A passenger on a public 
conveyance includes a passenger who 
is injured by falling from the pullman - 
car steps while he is trying to re-enter 
the train after a halt. — L inton v. 
Western Assurance Co., [1934] 2 
D. L. R. 396 ; 6 M. P. R. 608.— CAN. 

sp. Death resulting from violation of 
law — Accident while exceeding speed 
limit.) — Where assured caused an 
accident, was convicted of speeding, & 
subsequently died from tho results 
this was within an exception in an 
accident *polioy relating to death 
resulting from violation of law. — 
Ingles v. Bun Life Assurance Co., 
[1937] 1 D. L. R. 700; O. R. 373; 
affd., [1938] 3 D. L. R. 80.- -CAN. 

sr. Permanent disability.] — In view 
of the provisions of the accident Sc 
sickness insurance policy herein requir- 
ing the insured to furnish on demand 
proof of the continuance of his dis- 
ability, although proof of this dis- 
ability had been previously accepted by 
tho insurer : — Held ; the word “ per- 
manent ” in the phrase “ total & 
permanent disability ” was not in- 
tended to be given full effect. 

The insured, a trainman, was 
suffering from tuberculosis. The 
medical testimony was that his dis- 
ability prevented him from performing 
the work on which he had been formerly 
employed & rendered him unfit for any 
but certain very light work : — Held : 
the fact that the insured could earn a 
living if be could obtain an improbable 
position involving the doing of practi- 
cally no work should not exclude him 
from the benefit of the policy. — L ang 
v . Metropolitan Life Insurance 
O o.. [1937J 2 W. W. It. 453.— CAN. 

Bt. ** Insured or his wife ” — Insured 
married woman.) — Resp. was insured 
with applt. under a comprehensive 
automobile policy ono of the terms of 
which provided that if “ tho insured 
or his wife ” should, in circumstanoes 
defined, sustain any bodily injury applt. 
would pay to the “ insured or to his 
legal personal representatives ” the 
compensation specified, which in the 
case of death was £1,000. The insured 
was a married woman, which fact was 
known to applt. at the time when the 
policy was issued. During the cur- 
| rency of the polioy an accident oocurred, 
in circumstances which were within tho 
definition in the policy, in which the 
husband of the Insured was killod. 
The insured oiaimed for the death of 
her husband under the above clause : — 
Held : the words “ the insured or his 
wife ” in the clause in the policy did not 
include the case of an “ insured or her 
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husband,” & therefor© the insured was 
not entitled to recover under the 
terms of the policy for the death of her 
husband. — Automobile Fire & 
General Insurance Oo. of Aus- 
tralia. Ltd. V. Davey (1936), 54 
O. L. R. 534 ; 10 A. L. J. 34 ; 42 
Argus L. R. 202.— AUS. 

sz. Use of car for ** private pur- 
poses."] — The insured was insured 
against the risk of accidental death 
while travelling in a motor vehicle 
which did not belong to hi m & which 
was being used for “ private pur- 
poses.” ” Private purposes ” were 
defined as including social, domestic. 
Sc pleasure purposes & use by tho 
insured in person in connection with 
his business. The insured was a dealer 
in sheep, travelling in a motor vehiclo 
that did not belong to him to attend 
a stock sale. At the time of the 
accident causing his death, at the 
request of the person controlling tho 
vehicle, he was driving the car. The 
vehicle was in control of the agent of 
a co. (the owners), & was driven to a 
town whore a stock salo was to bo 
held. The agent, his wife, & child, the 
insured, & another sheep dealer C. 
wore all in the car. C. intended to 
buy sheep at the sale Sc the agent 
undertook the journey in the course 
of his duty, but would not have 
undertaken it if C. had not gone ; the 
insured had no definite intention of 
purchasing sheep ; the agent’s wife & 
child took tho journey as a pleasure 
trip : — Held : the car was being used 
for “ private purposes ” within the 
meaning of tho definition of those words 
in the policy, & the insurer was liable 
under the policy. — Re Arbitration 
between Executor Trustee Sc 
Agency Co. of South Australia, Ltd. 
& Liverpool Sc London Sc Globe 
Insurance Co., Ltd., [1936J S. A. 
8. R. 365.— AUS. 

PART V. SECT. 1, SUB-SECT, 4.-B. 

3161 v. .J— Pltf. was 

insured with deft. co. under a policy 
which provided, inter alia, that if no 
sustained the loss of a foot, caused 
directly Sc solely by violent, accidental, 
external & visible injury, he should be 
entitled to receive £250, subject, how- 
ever, to the condition that the policy 
did not cover injuries arising from 

S ro voted assault, fighting or breach of 
le peace. During a family dispute 
pltf. was threatening his brother with 
an iron bar, when he was designedly 
shot in the leg by his father, Sc as the 
result of the injury his foot had to 
be amputated. The father was con- 
victed of unlawfully wounding : — 
Held : the injury was accidental within 
the policy, but that it was the result 
of a provoked assault, & pltf.’s claim 
therefore failed. — Grant v. Southern 
Cross Assurance Co., Ltd. (1927), 
30 W.A. L. R.65.— AUS. 

3164 i. Injury by lifting weight .] — 
Pltf. by attempting *o lift a heavy iron 
jack from the ground strained his back. 
Tho lifting of the jack was one of his 
ordinary Sc necessary duties which he 
had frequently performed without in- 
juring himself : — Held : the injury 
was sustained through ** accidental 
means ” within the meaning of the 
policy of accident insurance under 
which pltf. claimed. — Semkow v. Mer- 
chants’ Casualty Insurance Co., 
[1937] 2 W. W. Ii. 669.— CAN. 

3165 i. Sunsfrofce.] — A policy against 
death from “ bodily injuries, effected 
directly & independently of all other 
causes, through external violent & 
accidental means ” does not cover 
death froih heat-stroke while at work 
as a street sweeper. — Wyman v. 
Dominion of Canada General Insur 
ance Co., [19361 2 D. L. R. 268 ; O. R. 
154 ; 5 F. L. J. (Can.) 277.— CAN. 
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3175a. Death following treatment of pimple 

— No evidence of accident.] — W eyerhaeuser 
v. Evans (1932), 70 Sol. Jo. 307. 

3176. Add. Annotation : — Reid. Rowett, Leaky v. 
Scottish Provident Institution (1920), 95 
L. J. Ch. 434. 

3180a. Concussion.] — A policy of insurance was 
expressed to be payable on the death of the 
insured occurring “ as the result solely of 
bodily injury caused by violent, accidental, 
external & visible means sustained by the 
insured whilst riding in, mounting into or 
dismounting from, the insured car.” The 
insured, a strong vigorous woman of about 
thirty-one years of age, & a motorist for many 
years, one evening left Bristol alone in her 
car to drive to Nailsworth, a distance of some 
40 miles. The next morning the car was 
found badly damaged & lying on its side on a 
track some yards below the level of the road. 
A very wavy track, which had been forced 
through bushes near the car, finally led to a 


river, & there the insured was found standing 
almost upright with the water a few inches 
over her head. There was a strong over- 
hanging branch quite close to her, by which 
she could have pulled herself out of the water. 
A post-mortem examination showed that 
there was no water in her lungs or stomach, 
& that she died before or at the moment her 
face reached the surface of the water. It 
was found as a fact that she had suffered 
from severe mental & physical shock as a 
result of this injury to the brain, & that in 
a state of mental confusion she had wandered 
aimlessly through the bushes into the water. 
It was contended that death was not due 
to any cause covered by the terms of the 
policy : — Held : the real cause of death was 
the accident, as each subsequent event was 
due to the brain injury resulting from the 
accident. Pltf. was therefore entitled to 
recover under the policy. — Smith v. Oornhill 
Insurance Co., Ltd., [1938] 3 All E. R. 
145 ; 54 T. L. R. 809 ; 82 Sol. Jo. 025. 


3166 iv. .] — On death by sudden 

immersion a claim for double indemnity 
for accidental death was successful. — - 
Ferland v. Prudential Insurance 
CO., [1938] 4 D. L. R. 813.— CAN. 

3170 iii. .] — Bajin art v. 

Union Assurance Society, [1931] l 
D. L. R. 1002 ; . 2 M. P. R. 492.— 
CAN. 

3170 Iv. .] — Insured under 

a policy of accident insurance acci- 
dentally broke his leg. A few days 
later infection set in which gradually 
spread through his system &, since his 
physical condition apart from the 
accident was such that his kidneys 
were incapable of performing their full 
functions, a condition of uremia ensued 
which resulted in his death. The 
policy provided that “ the insurance 
given by this policy is against loss of 
life , . . resulting from personal bodily 
injury . . . which is effected solely 8c 
independently of all other causes by 
the happening of a purely accidental 
event.'* The beneficiary sued to re- 
cover the amount payable for loss of 
life : — Held : the claim was covered by 
the terms of the policy since there was 
no doubt that the injury, i.e. the 
broken leg, without which death would 
not have ensued when it did was caused, 
by nothing but the acoidont. — Casey 
v. Continental Casualty Co., [1933] 
1 W. W. R. 282 ; 2 D. L. R. 46 ; 

on appeal, sub nom. Continental 
Casualty Co. v. Casey, [1934]1 D. L. R. 
577 ; S. C. R. 54.— GAN. 

p i. Through blister .] — An acci- 

dent insurance policy insured against 
“ bodily injury which is the solo cause 
of the loss 8c which is caused solely 
by accidental means.” The insured 
while walking over rough country 
roads in a pair of light shoes which he 
had worn only a few times sustained a 
blister on his heel caused by the 
rubbing of the shoe. The blister 
became Infected & the infection caused 
the insured’s death. Ewing, J., held 
that the death so caused came within 
the terms of the policy. The Insurance 
co. appealed : — Held : the appeal 
should be allowed & the action dis- 
missed, there being nothing accidental 
in the cause or means occasioning the 
injury. — Sloboda v. Continental 
Casualty Co., [1938] 2 W. W. R. 237. 
—CAN. 

sz. Injury caused by unlawful wound - 
ing.] — Pltf. was insured with deft. co. 
under a policy which provided ( inter 
alia) that if he sustained the loss of a 
foot, caused directly & solely by violent, 
accidental, external, 8c visible Injury 
he should be entitled to receive £250 
subject, however, to the condition that 
the policy did not oover injuries 


arising from provoked assault, fighting 
or breach of the peace. During a 
family dispute pltf. was threatening his 
brother with an iron bar, when he was 
designedly shot in the leg by his 
fathor, & as the result of the Injury his 
foot had to be amputated. The father 
was convicted of unlawfully wound- 
ing : — Held : the injury was accidental 
within the meaning of the policy, but 
it was the result of a provoked assault, 
& pltf.’s claim therefore failed. — 
Grant v. Southern Cross Assurance 
Co., Ltd., 11928] W. A. L. It. 65.— AUS. 

sd, Th'-’ruring ball.] — Resp., who was 
used to playing games & was in perfect 
& normal health, severely sprained his 
shoulder by the voluntary act of 
throwing a tennis-ball. Ho mado a 
claim against anplt. under a policy of 
insurance which covered losses sus- 
tained by " bodily injury caused solely 
& directly by accidental violent 
external & visible means." On appeal 
from a judgment of the Supreme Ct. 
allowing reHp.'s claim: — Held : resp. 
not having given evidence pointing to 
any involuntary, unforeseen, or un- 
expected movement, the evidence did 
hot warrant a conclusion that the 
injury was other than the natural 
result of his purely voluntary act. — 
Long v. Colonial Mutual Life 
Assurance Society, Ltd., Colonial 
Mutual Life Assurance Society, 
Ltd. v. Long, [19311 N. Z. L. R. 528.— 
N.Z. 

sg. Accident causing death.) — In an 
action on a life insurance policy pro- 
viding for double indemnity in case 
of accidental death : — Held : a state- 
ment by the insured, that he had 
slipped or tripped & Injured his leg 
in coming up the steps, made to a 
witness who had found him leaning in 
distress against a bannister in her hall- 
way, was admissible as evidence of the 
manner in which he received the 
abrasion which, it was found, resulted 
in his death. — Somervulk v. Pru- 
dential Insurance Co. of America, 
[19351 3 W. W. R. 81.— CAN. 

si. Slip on toe.] — An accident insur- 
ance policy insured pltf. against loss 
“ resulting from bodily injuries effected 
directly & independently of all other 
causes through external violent 8c 
accidental means.” The Insured while 
engaged in a curling bonspiei slipped, 
but did not fail, on the ice when he 
suddenly ’>egan to sweep. His heart 
was to his knowledge slightly affected 
& he had been advised by his doctor 
not to do any vigorous sweeping If he 
took part in curling. A few days later 
he was found to be suffering from acute 
dilatation of the heart 8c he had to 
remain in bed almost continuously for 
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throe monthB. The trial judge’s find- 
ing, on evidence whloh on the appeal 
was held to Justify it, was that pltf.'s 
disability was due to (a) the exhaustion 
from the throe days of curling, (b) the 
accidental sfip on the ice. 8c (c) the 
sweeping which followed the slip. He 
gave judgment for pltf. On appeal : — 
Held: even lortving(o) out of considera- 
tion, it being (semble) a condition othor 
than a cause, there were two contribut- 
ing co-ordinate & practically contem- 
poraneous factors the combination of 
which constituted the proximate cause 
of the injury 8c, since one of them, the 
swoeplng, was not accidental, it fol- 
lowed that the injury was not effected 
independently of all other causes by 
the accidental moans, i.e., the slipping 
on the ioe, & therefore, was not within 
the terms of the policy. — Harmon v. 
Travelers Insurance Oo., [1937 J 1 
W. W. R. 424 ; 2 D. L. R. 175.— 
GAN. 

sp. Drug self -administered.] — A policy 
against death through “ external vio- 
lent & accidental moans " does not 
cover death from insulin self -adminis- 
tered by needle in treatment for 
diabetes. — P rice v. Dominion of 
Canada General Insurance Co., 
[1937] 2 D. L. K. 869 ; 11 M. P. R. 
490; 6 F. L. J. (Can.) 260 ; revsd., 
11938] 2 D. L. R. 337 ; [1938J S, O. R. 
236. — CAN. 


PART V. SECT. 1, SUB-SECT. 6. 

3181 ix. .] — Tf benefits are con- 
ditional on giving notice of disability 
within specified time, relief cannot be 
given against failure to give such 
notice. — Heaole v. Great west Life 
Assurance Co., [1938J 1 D. L. R. 794 ; 
7 F. L. J. (Can.) 198.— CAN. 


PART V. SECT. 1, SUB-SECT. 7. 

o ,j — An insurer repudiated 

lability after an accident on the 
fround of misrepresentation. The 
lolicy contained a condition that 
policy moneys should be paid within 
iixty days of proof of claim. Action 
vas brought within four days of proof, 
n reliance upon deft.’e repudiation : — 
Held : the action was premature, 
dnee, as the contract was not execu- 
tory, the time of payment could not 
3 e accelerated by any anticipatory 
•efusal to pay. -MELANBONt). Dominion 
if Canada General Insurance Oo., 
1934] 2 D. L. R. 459 ; 7EP.B, 1. — 
3 AN. 

0 jj, .] — new York Life In- 

iurance Co. v. Handler, [1937] 
}. O. R. 127 ; 1 D. L. R. 481 ; 6 
7. L. J. (Can.) 243.— OAK. 

§t. Defence of suicide — Onus of proof. } 



Cases 3183— 3105a. English and Empire Digest Supplement 


3183. Add. Annotation : — Refd. Welch v. Royal 
Exchange Assurance, [1938] l K. B. 757. 

3187. Add . Annotations : — As to (1) Apld. Fresh- 
water v. Western Australian Insurance Co. 
(1932), 102 L. J. K. B. 75. As to (2) Consd. 
Stevens & Sons v. Timber & General Mutual 
Accident Insurance Assocn., Ltd. (1933), 49 
T. L. R. 224. 

3194a. Jameb v. British General 

Insurance Co., No. 3214a, post. 

3195a. Whether disease “ contracted ” during 
currency of policy— Disease of gradual onset 


— Workmen’s compensation Insurance.] — In 

1927 applts., who carried on business as file 
cutters, took out with resp. insurance co. a 
policy against liability in respect of disease 
44 which during the continuance of this policy 
shall be . . . contracted by any workman 
while in the employers’ direct employ.” In 

1928 one H., who had been employed as a 
file cutter for many years, entered the em- 
ployment of applts. in that capacity, & he 
continued at that work till June 16, 1930, 
when he was put on different work. On 
June 16, 1930, the policy lapsed. In 1931 


— In an action upon an accident in- 
surance policy where the defence raised 
is suicide, the onus is on deft, to prove 
facts quite inconsistent with any other 
explanation. — MacPhadyen v. Em- 
ployers’ Liability Assurance Co., 
[19331 2 D. L. R. 462 ; reosd., [1933] 3 
D. L. R. 505. — CAN. 

gw. Insurance against total disability 
— Onus of proof — Failure to discharge .] 
— Wilson v. Metropolitan Life 
Insce. Co., [1934] 1 D. L. R. 416.— 
CAN. 


PART V. SECT. 1, SUB-SECT. 8. 

e. For “ Held : defts. were liable 
to pay Indemnity for subsequent ill- 
ness notwithstanding receipt *’ read, 
“Held: doft.’s liability upon the 
policy was limited to one claim for one 
accident.** 


PART V. SECT. 2, SUB-SECT. 1. 

sd. lVorIcrnen'8 Compensation — At i- 
dent fund — Payments by Hoard 
Account .] — lte Workmen’s Compensa- 
tion Ac/r (Aouidknt Fund), [19381 2 
W. W. R. 220. -CAN. 

PART SECT. 2, SUB-SECT. 2. 

n i. “ Business of farmer ” 

— What is.] — Carru. Guardian Assur- 
ance Co., Ltd. & Ckacknell & Crimp, 
[1928] N. Z. L. R. 108.— N.Z. 

n li. Notice to agent— Whether 

compliance with condition in policy.) — 
In an action against deft, co., pltf, 
claimed indemnity against a judgment 
recovered against him by ouo 13. on 
account of bodily injuries sustained 
by B. as the result of the operation of 
pltf. 's motor car. The action was 
based upon u provision in the policy 
Insuring pltf. against legal liability 
for bodily injuries sustained by any 
one in respect of the operation of Ids 
car. The defence relied upon pltf.’s 
failure to give written notice to the co. 
in the manner required by the policy. 
Pltf. had notified deft, co.’s agent on 
the day following the accident by 
exhibiting to him the letter from the 
injured party’s solr. threatening action 
unless the compensation claimed was 
paid. Evidence was given to show that 
on previous occasions verbal notice 
was given to the agent, & notices so 
given were recognised & noted upon 
by payment of claims: — Held: the 
agent was authorised to act for the co. 
notwithstanding the provision in the 
policy requiring the insured promptly 
to givo written notice to the co. ; 
verbal notice given was sufficient within 
the meaning of the contract 6c the 
defence of absence of written notice 
failed. — Dunphy v. Scottish Metro - 
politan Ass-’ce Co., [19281 1 R. L. R. 
420 ; 69 N. 8. R. 476.— CAN. 

•w. Insurer interfering in litigation — 
Counterclaim asserted by insurer’s 
solicitors. ] — Mallktt v. Lumbermen's 
Mutual Casualty Co., [1928] 3 

D. L. R. 150.— CAN. 

sx. Lialnlitg to iftird party — Effect 
of release from insured.] — Pltf. in an 
action brought under Insurance Act, 
1926. 8. 24, had boen injured by a 
motor oar owned by M., who was 
insured by deft. co. against liability for 


such injuries. Following the accident 
the adjuster for the co. paid M. a sum 
of money, &r she gave him a receipt, 
which the trial judge found to be a 
release of the co. from any further 
liability to her arising out of the 
accident. Pltf. sued M. & recovered, 
in default of defence a judgment for 
damages, but, being unable to obtain 
satisfaction thereof, brought this action 
against the co. : — Held : the release 
given by M. barred pltf.’s action, since 
his ri^ht of action under the Hoct. was 
“ subject to the same equities as the 
insurer would have if the judgment had 
beon satisfied. ” — Barlow v. Mer- 
chants Casualty Insurance Co. 
(B. C.), [1929] 4 D. L. R. 701 : 3 

W. W. R. 724.— CAN. 

sy. Car driven by person other 

than insured.) — Applt. obtained a judg- 
ment in British Columbia against B. b 
daughter for damages for personal 
injuries caused by her negligence while 
driving B.’s motor car with his per- 
mission. Execution issued, but nothing 
was recovered. B. had effected in 
respect of his car an iusuranco In his 
own name with resps., & they had 
taken charge of the defonce of the 
action. By the policy resps. agreed to 
indemnify the insured against third 
party risks, & that the indemuity 
should be available to any person 
operating the car with the permission 
of the insured. Applt. sued resps. to 
recover the amount of the unsatisfied 
judgment, contending that B.’s 
daughter was Insured against the 
liability by the policy, 6c that resps. 
were therefore liable to her turner 
(British Columbia) Insurance Act, 
1926, e. 24: — Held: the sect, above 
mentioned applies only where the 
person liable under the judgment is 
insured by an actual contract in law, 
6c the action failed, as there was no 
evidenoe that B. had contracted on 
behalf of anybody but himself : even 
if the sect, had a wider application 
the action failed, because thero was no 
evldenco that B. intended to create a 
beneficial interest for his daughter, nor 
did the fact that the resps. conducted 
the defence of the action raise an 
estoppel available to applt. — -Vandk- 
ittte v. Preferred Accident Insur- 
ance Corpn. of New York. [1933] 
A. C. 70 ; 102 L. J. 1>. C. 21 ; 148 L. T. 
109 ; 49 T. L. II. 90 ; 76 Sol. Jo. 798, 
1’. C.— CAN. 

sc. .1 — Insured owner of 

a car cannot recover from the Insurers 
In respect of a sum awarded as damages 
against a person driving the car with 
the consent of the owner. — Horn brook 
v. Toronto Casualty Fire & Marine 
Insce. Co., [1934] 1 D. L. R. 350.— 
CAN. 

sd. .] — The provision in 

the contract of automobile insurance 
in question herein which purported to 
insure against Liability for personal 
injuries to third persons, not only the 
insured but also any person using the 
oar with his consent : — Held : to give 
no enforceable right to any one. — 
Crown Bakery, Ltd. v. Preferred 
Accident Insurance Co. of New 
York, [1933] 2 W. W. R. 38 ; 4 

D. L. R. 117.— CAN. 


bz. Failure to pay supplementary 
premium .] — Applt. co. insured 1). 
under an indemnity policy against 
liabilities resulting from Workmen’s 
Compensation Act for a period of one 
year from Jan. 26, 1924. The pre- 
mium was based upon the whole 
remuneration of the Insured’s em- 
ployees during the period of the policy 
as follows : a “ minimum ** premium 
6c an “ estimated premium ” were 
stipulated to be paid, 6c were in fact 
paid, in advance by the employer, &, 
at the expiry of the policy, an adjust- 
ment was to bo made so that a supple- 
mentary premium may then be due 
by the Insured or a reimbursement 
may be made by the co., according to 
the amount of wages paid by the 
insured during the life of the policy ; 
but, in any case, the “ minimum ” 
premium was to be retained by the co. 
On Aug. 2, 1924. an employee of D., L., 
was injured, but a petition to sue the 
employer under tho Act was served 
only on Jan. 28, 1925, &, on the same 
day, I). made an assignment In bkpey. 
L. having been granted permission to 
| sue the trustee, one G., obtained judg- 
ment for 15,300 6c oostH against tho 
present resp. who had succeeded G. as 
trusteo. On Jan. 27, 1925, one day 
after tho expiry of the policy & one 
day prior to the service of the petition 
on 1)., an adjustment bad been made 
as provided for in the policy 6c a supple- 
mentary premium of $1,020.58 was 
thereby shown to be due by L). On 
Jan. 22, 1927, resp. sued applt. co. for 
the payment of $6,490. being L.’s 
claim of $5,300 & the costs, under the 
judgment secured against resp. which 
ho had not yet paid. Applt. co. re- 
pudiated its liability on the ground 
that the supplementary premium of 
$1,020.58 had not boen paid by tho 
insured : — Held : applt. co. wub liable 
for tho amount claimed by the resp. 
Under the terms of the policy, the 
obligations of each purty were not 
simultaneous & that of the insurer to 
indemnify was not mado subject to 
tho obligation of the insured to pay 
tho supplementary premium. Applt. *s 
liability was complete & absolute on 
the date of the accident, i.e. Aug. 2, 
1924 ; on that day, applt., having 
received all the premiums then due, 
became bound to pay to the employer 
tho amount of tho indemnity to be 
awarded to the injured employee under 
the Workmen’s Compensation Act. — 
Employers' Liability Assurance Co. 
r. Lkfaivre. [1930] S. C. R. 1 ; 1 

D. L. R. 689 ; 11 C. B. R. 290 ; affg.. 
45 Que. K. B. 224 ; 10 C. JL R. 559,; 
affg.. 30 Que. P. R. 214.— CAN. 

sa. One person — Injury to wife — 
Recovery of maximum by husband & 
wife. ] — A third party insurance policy 
contained this clause ; “ Limits & 

amounts — One person $5,000 6c sub- 
ject to the said limit for each person 
$10,000 for ooe accident." In an 
accident in which a married woman 
was injured : — Field : the wife was 
entitled to $5,000 & the husband was 
also entitled to $5,000 in respect of 
injuries to his wife.— Kelly v. Con- 
stitution Indemnity Co. of Phila- 
delphia, [1933] O. R. 57 ; 1 D. L. R. 
382; revsd., [1933] 3 D. L. R. 50; 
O. R. 467.— CAN. 
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H. left applts.’ employment <fc became un- 
employed. In 1932 he was certified as 
totally disabled by silicosis & tuberculosis, 
& the total disablement was certified as 
having begun on July 18, 1932. EL. claimed 
compensation under the Silicosis Scheme, & 
applts. paid him compensation. In an 
arbn. between applts. & resp. insurance co. 
the arbitrator found that H. had contracted 
the disease before the lapse of the policy but 
that it was a gradual process & it was impos- 
sible to fix a date at which it began, & that 
it was contributed to by his employment 
with the applts. though it was impossible to 
say that it began after H. entered their 
service. It appeared that after the issue of 
the policy applts. sent to resps. a letter 
stating that the policy would protect them 
against claims in respect of silicosis : — Held : 
on a case stated, whether on the true con- 
struction of the policy the disease had or had 
not been “ contracted ” while the policy 
was in existence, applts. must, in view of 
their letter, be held to be liable on the policy. 
— Smith (R.) & Son v. Eagle Star & British 
Dominions Insurance Co., Ltd. (1934), 
50 T. L. R. 208 ; 78 Sol. Jo. 121 ; 27 B. W. 
C. C. 1, C. A. 

3197. Add. Annotation : — Consd. Welch v. Royal 
Exchange Assurance, [1938] 1 K. B. 757. 

3200. Add. Annotation : — Refd. Koskas v. Stan- 
dard Marine Inscc. (1920), 42 T. L. R. 092. 

3202a. Condition against acting to detriment 

of insurer — Failure to raise defence of 
diplomatic privilege —By order of dlnlcmatic 
superior.] — Deft., who was First Secretary 
of the Peruvian Legation, took out a policy 
of insurance against legal liability to members 
of the public in connexion with the 
driving of his motor-car, the policy providing 
that “ the assured . . . shall not in any 
way act to the detriment or prejudice of the 
(insurance) co.’s interests,” & that “ the co. 
is entitled to take absolute control of all 
negotiations & proceedings.” Pltf. brought 
an action for personal injuries against deft., 
& the latter served on the insurance co. a 
third-party notice claiming an indemnity. 
An appearance without protest was entered 
in the action on behalf of deft., &, as the 
Peruvian Minister forbade deft, to raise the 
plea of diplomatic immunity, no such plea 
was inserted in the defence. The jury found 
a verdict for pltf. for damages, & the insurance 
co. repudiated liability on the ground that 
deft, had broken the conditions of the policy 
by insisting that the plea of diplomatic 
immunity should not be raised : — Held : the 
privilege of diplomatic immunity was waived 
by the entry of appearance without protest, 
& as deft, was bound to obey the direction 
of his Minister there was no breach of the 
conditions of the policy, <fe deft, was entitled 
to the indemnity claimed. — Dickinson v. 
Del Solar, [1930] 1 K. B. 376 ; 99 L. J. K. B. 
162 ; 142 L. T. 66 ; 45 T. L. R. 637. 

3202b. Condition against liability If vehicle 

“ unroad worthy ” — Vehicle must be unroad- 
worthy at commencement of Journey.] — 
By a policy of motor car insurance defts. 
agreed to indemnify the assured against third 
party risks, “ liability in respect of any 
accident while driving the car in an unsafe or 
unroadworthy condition ” being excluded : — 
Held : applying the principle of marine insur- 


ance that there is an implied warranty that 
a ship is seaworthy at the time of sailing 
but no warranty that she shall continue sea- 
worthy throughout the voyage, the policy 
must be taken to mean that, for the assured 
to be covered by it, the car must be road- 
worthy when it set out on its journey blit 
need not continue to be roadworthy through- 
out the journey. An assignee of the assured 
was, therefore, entitled to recover in an action 
against defts. on the policy where defts. 
(on whom lay the onus of proving unroad- 
worthiness) failed to prove that the car was 
unroadwortliy when it began its journey <te 
only showed that, by reason of a defective 
brake, it was unroadworthy at the time of the 
accident. — Barrett v. London General 
Insurance Co., Ltd., [1935] 1 K. B. 238 ; 
104 L. J. K. B. 15 ; 152 L. T. 256 ; 51 
T. L. It. 97 ; 78 Sol. Jo. 898 ; 40 Com. Cas. 125. 

Annotation : — Dbtd. Trlckett v. Queensland Insurance Co., 
[1930] A. C. 159. 

3202c. Condition against driving car in unsafe 

condition — Whether knowledge of driver 
material.] — A goneral exceptions clause in a 
private motor vehicle insurance policy pro- 
vided that : “ No liability shall attach to the 
co. under this policy in respect of . . . any 
personal accident to the insured occurring : 
(1) while any motor vehicle in connection 
with which indemnity is granted under this 
policy is : (c) being driven in a damaged or 
unsafe condition.” The insured, while driv- 
ing at night a motor car covered by the policy, 
was involved in a collision with another 
motor car & was killed. At & about the 
time of the accident the lights of his motor 
car were not shining. On a claim under the 
policy by the insured’s daughter as assignee 
of the rights under the policy from the legal 
personal representative of the insured : — 
Held: (1) at the time of the accident the 
motor car driven by the insured was in a 
damaged or unsafe condition within the 
exceptions clause, & the insurance co. was 
accordingly relieved from liability under the 
policy irrespective of whether or not the 
insured was aware at the time of the accident 
of the damaged or unsafe condition of the 
car. The terms of the exceptions clause were 
unambiguous & I>lain, & there was no 
justification for supplementing them by 
adding “ to the knowledge of the driver,” or 
for reforming the contract into which the 
insured had entered ; (2) the position of a 
motor car on land cannot bo assimilated to 
that of a ship at sea & the same code of law 
rigidly applied to both cases so as to make the 
exceptions clause to the policy only applicable 
where the motor vehicle was in a damaged 
or unsafe condition at the beginning of its 
journey. Such an argument based on the 
identity of the conditions which govern the 
seaworthiness of a ship at sea & the road- 
worthiness of a motor car on land is unsound. 
— Trickett v. Queensland Insurance Co., 
Ltd., [1936] A. C. 159 ; 105 L. J. I J . C. 38 ; 
154 L. T. 228 ; 52 T. L. R. 164 ; 80 Sol. Jo. 
74 ; 41 Com. Cas. 143, P. C. 

3202(1. Material time for unsafe con- 

dition.] — Trickett v. Queensland Insur- 
ance Co,, Ltd., No. 3202c, ante, 

3202e. Precautions against accidents — De- 

molition by explosives.] — A builder who had 
not previously undertaken any demolition 


43 



Cases 3202e — 3206a. English and Empire Digest Supplement. 


work took out a policy of insurance to cover 
the demolition of a mill. He was asked in 
the proposal form “ are there any explosives 
used ? * r & answered “ no ” : & agreed that 
his answer should form the basis of the 
contract between himself & the assurer. The 
policy of insurance contained a condition 
** the insured shall take reasonable pre- 
cautions to prevent accidents.’ * Pltf. pro- 
ceeded to demolish the mill, & in the course 
of such demolition used explosives. Three 
persons were killed by falling masonry & 
upon a claim being made under the policy, 
the insurance co. repudiated liability : — 
Held : (1) the denial of the use of explosives 
amounted to a warranty that they would not 
be used ; (2) oven if it amounted to a mere 
description of the risk to be insured, the cause 
or contributing cause of the accident was the 
use of explosive ; (3) there had been a change 
in the risk, for the co. insured a non- 
explosive demolition. — Beauchamp v. 
National Mutual Indemnity Insurance 
Co., Ltd., [1937] 3 All E. R. 19. 

32021. - — — Insurance covering building contractor 
against liability for accident— Condition re- 
quiring exercise of reasonable care.) — Con-' 
crete, Ltd. v. Attenborough (1939), S3 
Sol. Jo. 940. 

3203a. Insurer defending claim — Claim not 
covered by policy — Repudiation — Estoppel.] — 

Etchells, CJongdon & M ir, Ltd. v. Eagle 
Star & British Dominions Insce. Co., 
Ltd. (1928), 72 Sol. Jo. 242. 

8205. Add. Annotation : — Apld. Wales v. Iron 
Trades Employers* Assocn. (1928), 21 B. W. 
C. C. 310. 

3205a. 8. P. Wales v. Iron Trades Employers’ 
Assocn., Ltd. (1928), 21 B. W. C. C. 31 0, C. A. 

8205b. .] ■ — A workman was 

employed by a co., which went into liquida- 
tion, & ceased to carry on business. The 
co. were insured at the time of an accident 
to the workman with an assocn., whose arts, 
formed the contract of insurance. By the 
arts, the assocn. undertook liability if com- 
pensation became payable for more than six 
months, so long as the insured co. remained 
a member of the assocn. Membership was 
to cease if the co. went into liquidation, or 
ceased to carry on business. The workman 
having applied for an award of weekly 
compensation as against both his employers 
& the assocn., on the ground that the rights 
of his employers against the assocn. had been 
transferred to him : — Held : on the contract, 
the undertaking of liability by the assocn. 
after compensation had been paid for more 
than six months did not vest that liability 
once & for all. but merely indemnified the co. 


during its continuance of membership, & 
membership having ceased, the contract of 
insurance lapsed, & the assocn. was under no 
liability to the workman. — H indmarch v . 
Carterthorne Colliery, Ltd. & Durham 
Colliery Owners’ Mutual Protection 
Assocn. (1928), 21 B. W. 0. 0. 44, C. A. 

Annotations : — Consd. Re Bebside Coal Co. (1929), 45 T. L. R. 

327 ; Vickers v. Cumberland Coal Owners* Mutual In- 
demnity Co. & Whitehaven Colliery Co. (1934), 27 B. W. 

C. C. 56. 

3200. Add. Annotations : — Dlstd. Hindmarch v. 
Carterthorne Colliery Co. & Durham Colliery 
Owners’ Mutual Protection Assocn. (1928), 
21 B. W. C. C. 44. Consd. Wales v. Iron 
Trades Employers’ Assocn. (1928), 21 B. W. 
C. C. 310. Distd. Vickers v. Cumberland 
Coal Owners’ Mutual Indemnity Co. & White- 
haven Colliery Co. (1934), 27 B. W. C. C. 50. 
Consd. Wooding v. Monmouthshire & South 
Wales Mutual Indemnity Society, Ltd., 
[1938] 3 All E. R. 025. 

3206a. .] — A miner was totally 

incapacitated by an accident while employed 
by a colliery co. While he was in receipt of 
weekly compensation the colliery co. went 
into voluntary liquidation. The colliery 
co. was a contributing member of a mutual 
indemnity co. which kept a register of pro- 
tected mines. There was no policy of 
insurance, but the terms of the insurance 
were to be found in the Memorandum & 
Arts, of Assocn. of the indemnity co. which 
contained the following clause : “ As to non- 
fatal accidents the indemnity shall only cover 
payments applicable to the period of member- 
ship of any member ceasing to be a member, 
& such member shall discharge his own lia- 
bilities from the date when he ceases to be a 
member.” Shortly before going into liquida- 
tion the colliery co. lost possession of its 
mines, which were thereupon removed from 
the register of protected mines kept by the 
indemnity co. By the Arts, of Assocn. of 
the indemnity co. the colliery co. ceased to be 
a member six weeks after it had lost pro- 
tection for its mines. The indemnity co. 
continued to pay compensation to the work- 
man for a period sufficient to cover the six 
weeks & then denied liability for any further 
period. The workman claimed compensa- 
tion from the indemnity co. & the colliery 
co. in the alternative. The county ct. judge 
dismissed the application as against the 
indemnity co. but made an award for the 
workman against the colliery co. The work- 
man appealed : — Held : the workman had 
no greater rights against the indemnity co. 
than the colliery co. had, & when the colliery 
co. had ceased to be a member of the in- 
demnity co. the indemnity co. was no longer 
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q i, .> — Pltf., a workman 

employed by the M. Co., was Injured, 
& obtained an award for compensation 
under Workmen's Compensation Aot, 
1902. At the date of the award the 
M. Co. were being wound up. Pltf. 
alleged that the C. Co., were llablo 
to indemnify the M. Co. against losses 
or liability under the award. 8c brought 
an aotion for a declaration that he had 
a first charge upon the money which 
the M. Co. were entitled to receive 
from the C. Oo., 8c for on order for 
payment. The C. Co. admitted that 
they had issued a policy which was 
valid & subsisting at the date of pltf. *8 


injuries, by which they agreed to 
indemnify the M. Co. against loss for 
damages on account of bodily injuries 
suffered within the period of the policy 
by any employee : — Held : pltf. had 
no status to maintain the aotion. — 
Disourdi v. Sullivan Group Mining 
Co. & Maryland Casualty Co. (1910), 
15 B C. R. 305. — CAN. 

q U. .} — The words “ Every 

such policy shall provide that the 
Insurer shall, as well as the employer, 
be directly liable to any worker insured 
under such policy 8c, in the event of his 
death, to his dependants, to pav the 
compensation for which an employer 
is liable, 8c that the insurer shall be 
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bound by, 8c subject to, any order, 
decision or award made against the 
employer of such worker under the 
provisions of this Act,*’ appearing in 
Workers Compensation Aot, 1926, 
a. 18 (3), mean that when compensa- 
tion has been assessed 8c awarded 
against the employer, the insurer as 
well as the employer is liable to pay its 
8c that the original proceedings for 
the establishment of the liability must 
be between the worker 8c his dependant, 
on the one side, & the employer on the 
other. — D evine v . Devine 8c Queens- 
land Insurance Oo., Ltd. (1928), 
28 S. R. N. S. W. 503 ; 46 N. 8. W. 
W. N. 140.-- AUS. 
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liable to indemnify the colliery co. for any 
weekly payments made in respect of a 
non-fatal accident & could not therefore be 
made liable for any further payments to the 
workman. — Vickers v. Cumberland Coal 
Owners* Mutual Indemnity Co., Ltd. & 
Whitehaven Colliery Co., Ltd. (1934), 27 
B. W. C. 0. 60, C. A. 

3210. Add. Citation 95 L. J. K. B. 25. 

Add. Annotations : — As to (1) Distd. Hind- 
march v. Carterthome Colliery Co. & Durham 
Colliery Owners’ Mutual Protection Assocn. 
(1928), 21 B. W. C. C. 44. Generally , Consd. 
Wales v. Iron Trades Employers’ Assocn. 
(1928), 21 B. W. C. C. 316 ; Wooding v . 
Monmouthshire & South Wales Mutual In- 
demnity Society, Ltd., [1938] 3 All E. R. 626. 

3212a. Liability of insurer must exist — At 

date of winding-up.] — Held: Workmen’s 
Compensation Act, 1925 (c. 84), s. 7, applied 
only where at the date of the winding-up 
there was some liability of insurers, the 
benefit from which was capable of being 
transferred to the workmen, & it could not 
apply to a case where the liability had come 
bo an end before that date. — Re Bebside 
Coal Co., Ltd. (1929), 45 T. L. R. 327 ; 22 
B. W. C. C. 239. 

Annotations Apld. Re Burradon & Coxlodgo Goal Co., 
Martin's Bank. Ltd. v . The Co. (1930), 23 B. W. C. C. 7. 
Held. Vickers v. Cumberland Coal Owners’ Mutual In- 
demnity Co. & Whitehaven Colliery Co. (1934), 27 B. W. 
O. C. 56. 

3212b. At time of appointment of 

receiver for debenture-holders.] — A colliery 
co. entered into a contract with insurers in 
respect of liability under Workmen’s Com- 
pensation Acts by becoming a member of an 
owners’ mutual protection association. Under 
the arts, of assocn. power was given to make 
calls on members in order to meet claims & 
current expenses ; if a call were not paid 
before the date fixed the contract of in- 
surance was to expire fifteen days after such 
date. On June 12, 1928, calls were made, 
& the co. having failed to pay on June 27, 
being the date fixed, its contract of insurance 
expired, in accordance with the arts, of 
assocn., fifteen days after the failure to pay. 
The co. had issued a debenture to a bank 
secured by a fixed &. floating charge, & under 
the powers in the debenture the bank, on 
Oct. 13, 1928, appointed a receiver. In a 
debenture-holders’ action brought by the 
bank the ct. appointed the same person 
receiver & manager. The bank took out a 
summons to decide whether in view of the 
contract made with insurers workmen claim- 
ing under the Act were preferential creditors 
or not : — Held : the material date was that 
of the appointment of the receiver (viz.), 
Oct. 13, 1928, & as the contract with insurers 
had expired before that date, it could not 
operate to deprive the workmen of their 
preferential rights . — Re Burradon <fe Cox- 
lodge Coal Co., Ltd., Martin’s Bank, Ltd. 
v. The Company (1930), 23 B. W. C. C. 7, C. A. 

3213a. S. P. Wales v. Iron Trades Employers’ 
Assocn., Ltd. (1928), 21*B. W. C. C. 316, C. A. 


3214. Add. Annotations: — As to (1) Folld. James 
v. British General Insce., [1927] 2 K. B. 311. 
As to (3) Folld. James v. British General 
Insce., [1927] 2 K. B. 311. Consd. Hasel- 
dine v . Hosken, [1933] 1 K. B. 822. Generally , 
Refd. Beresford v. Royal Insurance Co., 
[1937] 2 K. B. 197. 

3214a. .] — A policy of insurance pro- 

vided that the insurance co. would indemnify 
the assured against all sums which he might 
be legally liable to pay for damages or 
compensation to any person for accidental 
bodily injury or accidental damage to 
property where such injury or damage was 
caused by the driving of the insured’s motor 
car, including law costs when incurred with 
the consent of the co. While the insured 
was driving his motor car a collision took 
place between it & a motor cycle, the result 
being that the driver of the latter vehicle 
was injured, a passenger thereon was killed, 
& both vehicles were damaged. At the time 
of the collision the insured was drunk through 
his own unpremeditated folly. The insured 
was convicted of the manslaughter of the 
deceased passenger. The injured driver 
brought an action for personal injuries against 
the insured, in which he was awarded damages 
& costs, & the insured incurred costs. The 
insured also incurred costs in repairing 
the vehicles, in attending an inquest on 
deceased, & in defending himself in the 
police ct. proceedings before his trial. In 
an action by the insured against the co. for 
indemnity against those damages & costs : — 
Held : (l) the poliev covered liabilities of 
the insured for accidental bodily injury to 
any person or accidental damage to property 
caused by his negligence, even though gross 
& attended by criminal consequences ; (2) the 
policy, by covering these liabilities, was not 
void as against public policy, & the insured 
was entitled to the indemnity which he 
claimed. — James v. British General In- 
surance Co., [1927] 2 K. B. 311 ; 96 L. J. 
K. B. 729 ; 137 L. T. 156 ; 43 T. L. R. 354 ; 
71 Sol. Jo. 273. 


Annotations : — As to (1) Sc (2) Consd. Haseldlno v. Hosken. 
(1933] 1 K. B. 822. As to (2) Consd. Beresford t>. Royal 
Insurance Co.. [1937] 2 K. B. L97. 


3215. Add. Annotations : — As to (3) Consd. Tat- 
tersall v. Drysdale, [1935] 2 K. B. 174. Refd. 
Vandepitte v. Preferred Accident Insurance 
Co. of New York, [1933] A. 0. 70. 

3216a. .] — James v. British General 

Insurance Co., No. 3214a, ante. 

3216b. Protection against criminal consequences.] 
— James v. British General Insurance 
Co., No. 3214a, ante. 

3217a. Actual driver also Insured — 

Ratable contribution.] — G. took out with the 
M. co. a motor car insurance policy covering 
himself & any friend driving with G.’s 
consent, & providing as following : “ Con- 
dition 6. The extension of the indemnity to 
friends or relatives of the insured is con- 
ditional upon such friend or relative being 
a licensed & competent driver & not being 


PART V. SECT. 2, SUB-SECT. 4. 

3217 1. Motor driven by relation of 
assured — With assured's authority .) — 
An accident occurred while a motor 
oar was being driven by G., a duly 
licensed driver. The car belonged to 


O.’s wife & w&b being operated with her 
permission. Judgment was recovered 
by the injured party against C., but 
was unsatisfied : — Held : C. was “ a 
person insured against liability for 
Injury or damage to persons or property 
of others within Ontario Insurance Act. 
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1927, s. 85 (1), Sc pltfs. were entitled to 
recover from the insurance co. the 
amount of the unsatisfied Judgment 
obtained against O. — Bchoenfkld t \ 
Pilot Automobile & Accident In- 
subance Co., [1930] 2 D, L. R. 1 ; 06 
O. L. R. 29. — DAN. 



Cases 3217a— 3217e. English and Empire Digest Supplement. 


insured under any other policy. Condition 
10. If at the happening of any accident, 
injury, damage, or loss covered by this 
policy there shall be subsisting any other 
insurance or indemnity of any nature what- 
ever covering same, whether effected by 
insured or by any other person, then the co. 
shall not be liable to pay or contribute 
towards any such damage or loss more than 
a ratable proportion of any sum payable in 
respect thereof for compensation.” L., G.’s 
brother-in-law, took out with the G. co. a 
similar policy, providing that ” insured will 
also be indemnified hereunder while per- 
sonally driving a car not belonging to him 
provided that there is no other insurance in 
respect of such other car whereby insured 
may be indemnified,” & that “ if at the time 
of the occurrence of any accident, loss or 
damage there shall be any other indemnity 
or insurance subsisting whether effected by 
insured or by any other person the corpn. 
shall not be liable to pay or contribute more 
than a ratable proportion of any sums payable 
in respect of such accident loss or damage.” 
While L. was driving G.’s car with G.’s con- 
sent it had a collision, & L. had to pay damages. 
G., as trustee for L., claimed against the M. 
co., & L. on his own behalf claimed against 
the G. co.: — Held: in each policy the pro- 
4 vision as to ratable contribution qualified 
the preceding clause, & eac co. was liable to 
pay claimants half the amount claimed. — 
Gale v. Motor Union Insurance Go., Ltd., 
Loyst v. General Accident Fire & Life 
Assurance Corpn., Ltd., [1928] 1 K. B. 
359; 96 L. J. K. B. 199; 138 L. T. 712; 43 
T. L. R. 15 ; 70 Sol. Jo. 1140. 

Annotation Consd. Weddell v. Road Transport & General 
Insurance Co. (1931), 140 L. T. 102. 

3217b. .] — A motor-car accident 

policy issued by resp. co. to J. extended the 
insurance to a relative driving the car, pro- 
vided that the latter was not entitled to 
indemnity for the same risk under another 
policy. L.j a relative of J., while driving 
the car, injured a third party, who claimed 
damages. L. was himself insured with the 
C. insurance co. against claims for injuries 
caused by him while driving a car not belong- 
ing to him, provided that he was not entitled 
to an indemnity in respect thereof from 
another co. Rosps. denied liability on the 
ground of the proviso in their policy 
exempting them where the claimant was 
entitled to indemnity under another policy : 
— Held : on the proper construction of the 
policies, the insurance clause in each policy 
expressed to be cancelled by the co-existence 
of a similar clause in the other policy should 
be excluded from the category of co-existing 
cover, & that therefore resps., not being pro- 
tected by their proviso, were liable. — 
Weddell v . Bo ad Transport & General 
Insurance Co., Ltd., [1932] 2 K. B. 563 ; 
101 L. J. K. B. 620 ; 140 L. T. 102 ; 48 
T. L. K. 59 ; 75 Sol. Jo. 852. 

Annotation : — Reid Tattorsall r. Drysdnle, [1935] 2 K. B. 174. 

3217c. Action by repairer against insurers for 
repairs — Right of insurers to be subrogated 
to owner’s rights against repairer.] — In an 

action by the repairer of a motor car against 
an insurance co. for repairs executed at their 
request, the co. contended that they were 
entitled to set-off, on the principle of sub- 
rogation, the claims of the assured, the 


owner of the car, against the repairer, who 
had been driving the car on the occasion of 
a collision. The insurance co. had oom- 
. menced an action, in the name of the owner, 
against the repairer for the damage done to 
the car by his negligent driving, but, at the 
date of the commencement of the action 
by the repairer, certain claims of the assured 
under the policy in regard to third party risks, 
etc., were still unsettled : — Held : the fact 
that these claims were then unsettled pre- 
vented the insurance co. from being sub- 
rogated to the owner’s rights against the 
repairer, & the co. were not entitled to rely 
on these as a set-off to the repairer’s claim. — 
Page v. Scottish Insurance Corpn., 
Forster v. Page (1929), 98 L. J. K. B. 308 ; 
140 L. T. 571 ; 45 T. L. R. 250 ; 73 Sol. Jo. 
157 ; 34 Com. Cas. 236, C. A. 

3217d. Condition as to efficient condition of 
vehicle.] — The claimants were the holders of 
a policy by which reap. co. had undertaken 
liability for damage caused by or to a motor 
car. The policy contained a condition that 
“ the insured shall take all reasonable steps 
to maintain such vehicle in efficient con- 
dition.” & it provided that the observation 
of the conditions should be a condition 
precedent to the liability of the co. The 
claimants removed the foot-brake from the 
vehicle, leaving only a hand-brake, & in this 
state of affairs the vehicle caused damage, 
& was itself damaged, in an accident, but the 
exact cause of the accident could not be 
ascertained : — Held : the condition was a 
condition precedent, & as it had been broken 
the co. was not liable on the policy. — 
Jones & James v. Provincial Insurance 
Co., Ltd. (1929), 46 T. L. R. 71. 

321 7e. Policy covering any car used “ Instead of 
the Insured car ” — Insured car sold — Whether 
new car covered.] — Defts. contracted by a 
policy of insurance to indemnify pltf. against 
“ all sums which the assured shall become 
legally liable to pay as compensation for . . . 
bodily injury . . . caused to any person or 
persons by a motor car described in the 
schedule hereto.” The car was thereinafter 
referred to as the 41 insured car.” The 
policy further provided that “ this insurance 
shall cover the legal liability as aforesaid of 
the assured in respect of the use by the 
assured of any motor car (other than a hired 
car) provided that such car is at the time of 
the accident being used instead of the insured 
car.” Pltf. exchanged the insured car for a 
new car of a similar type. While pltf. was 
using the new car an accident occurred, 
causing injury to a third person, & pltf. 
referred the claim to defts., who repudiated 
liability on the grounds that pltf. was not 
using the new car 44 instead of ” the old one 
& that when the insured car was* sold the 
insurance ceased. In an action for a declara- 
tion that defts. were liable to indemnify 
pltf. against the claim : — Held : the policy 
necessarily implied that the insured car 
should be the subject-matter of the insurance 
at the time of the accident, & therefore the 
action failed. — Rogerson v. Scottish Auto- 
mobile & General Insurance Co.. Ltd. 
(1931), 146 L. T. 26; 48 T. L. R. 17: 75 
Sol Jo. 724 ; 37 Com. Cas. 23, H. L. 

Annotations : — Folld. Tattersall v . Drysdale, [1935] 2 K. B. 

174. Consd. Peters v. General Accident <fc Life Assurance 

Corpn., Ltd., [1937 J 4 All E. R. 028. 
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3217f. Effect of non-disclosure — Previous theft of 
car.] — Pltf. insured a motor car against loss, 
the policy providing that the proposal should 
be incorporated in the contract. The pro- 
posal, which was signed by pltf., concluded 
with the declaration : “I hereby declare 
that the above motor car is my own sole 
property & that all the particulars stated 
above are true, & that no facts have been 
omitted or any information withheld with 
which the underwriters should be acquainted. 
I further agree that this declaration shall be 
the basis of the contract between us." 
Among the questions contained in the pro- 
posal form was the following : “ How many 
accidents or losses have arisen during the 
past three years in connection with this or 


any other motor vehicle owned or driven by 
you or your driver ? " Pltf. in his / answers 
did not disclose the fact that within three 
years he had had another car which on three 
occasions was abstracted or stolen, but on 
each occasion was recovered a few hours 
later. The insured car was stolen & pltf. 
sued the underwriters : — Held : the undis- 
closed information was material & therefore 
the action failed. — Parra v. Hetherington 
(1931), 47 T. L. R. 405; 75 Sol. Jo. 542. 

321 7g. — — Question relating to conviction for 
driving offences — Previous convictions for 
absence of mirror & insurance policy.] — 

Revert, v. London General Insurance Co., 
Ltd., No. 3217t, post. 


3217g i. Compulsory third party 
insurance — What may be recovered — 
Wages dfr expenses of additional assist- 
ance awarded to injured party .] — la an 
action arising out of a motor collision 
special damages were awarded to pltf. 
In respect of wages paid by him for 
additional assistance & also in respect 
of moneys paid by him for tho board 
8c lodging of the persons giving such 
assistance : — Held : the damages were 
within the indemnity under the con- 
tract of insurance created by sect. 0 of 
the Motor Vehicles Insurance (Third 
Party Risks) Act, 1928.™ South 
British Insurance Co., Ltd. v. 
Fkely & Sotkros, [19321 N. Z. L. It. 
1392 ; G. L. It. 680.—N.Z. 

321 7g ii. Inability to em- 

ployer of injured party for loss of 
services. ] — Pltf., while negligently 
driving his wife’s car with her authority 
collided with a car belonging to the 
T. M. Co. in which one C. was a pas- 
senger. The T. M. Co. sued pltf. for 
damages, including a claim for damages 
for the loss of C. s services. The car 
driven by pltf. was insured with deft, 
co. both under Motor-vehicles (Third- 
party Risk) Act, 1928, & under com- 
prehensive policy covering third-party 
risk. Deft. co. accepted liability to 
indemnify pltf. in respect of the whole 
claim by the T. M. Co. save only the 
claim for the loss of C.’s services : — 
Held: (1) the statutory right to in- 
demnify from liability to nay damages 
on account of “ death or bodily injury 
of any person ” did not include an 
indemnity from liability to pay 
damages to an employer of a person 
injured for loss of the services of such 
person ; (2) the provisions of the 

policy as to third-party property risks 
Indemnifying against liability at law 
tor damage to property (including 
animals) other than property of the 
assured or in his custody or control ” 
related only to tangible property & 
did not create a right of indemnity in 
respect of liability to the omploycr of 
a person injured for loss of his services. 
— Joyes v. National Inhurance Co. 
of New Zealand, Ltd., [1932] N. Z. 
L. R. 802 ; G. L. It. 195, 287.— N.Z. 

3217g iii. Negligent driving by 

friend of assured — Whether assured 
liable .] — Road Traffic Act, 1930 (c. 43), 
s. 35 (1), does not render the owner of 
a motor car, who is duly Insured both 
with regard to himself & to other 
persons permitted by him to use the 
car, liable for loss caused by the 
negligence of a person permitted by 
him to drive a car for his, the driver’s, 
own purposes. — Lindsay v. Robert- 
son, [1933] S. C. 158.— SCOT. 

3217g iv. “ Plying for hire ” — 

What amounts to .] — The first deft., 
the owner, owned a motor car. The 
second deft., the driver, agreed to 
carry Mr. & Mrs. A. from the Lower 
Hutt to Auckland & back, together 
with Mrs. A.’s mother on tho return 
Journey, for a sum no more than 
sufficient to pay for the benzine & oil 


used on the journey. Tho driver 
agreed to carry pltf. who had heard of 
the proposed journey, Sc her daughter 
to Hamilton for £1. The owner knew 
of this arrangement, Sc lent the car to 
the driver for the purpose of the 
journey. The relation between the 
owner Sc the driver was that of bailor 
Sc bailee. There was no evidence 
(a) that the bailment had been for a 
period of fourteen days or more, or 
lb) that the car ever plied for biro or 
was ever used in the course of the 
business of carrying passengers for hire, 
except tho evidence as to the occasion 
on which tho accident occurred. Pltf. 
was injured through tho driver’s 
negligence, 8c judgment had been 
given against him. Jn dismissing the 
claim against the owner & the third 
deft., the statutory indemuifior of tho 
owner: — Held : (1) tho vehicle was 

not a vehicle “ plying for hire ” within 
sect. 6 (4) (c) of Motor-vehicles Insur- 
ance (Third -party Risks) Act, 1928 ; 
that torm implying some measure of 
solicitation or holding out to tho public 
or a section of the public to use the 
vehicle ; (2) the vehicle was not being 
“ used in tho course of the business of 
carrying passengers for hire,” within 
sect. G (4) (c) of Motor-vehicles Insur- 
ance (Third-party Risks) Act, 1928, the 
transaction being an isolated one ; 
(3) the extension of liability under 
sect. 3 ( 1 ) of the Act is expressed to bo 
“ for the purpose of thiH Act, & of 
every contract of insurance there- 
under ” & must be limited accordingly. 
— SniRLKY v. MacDouqall & Royal 
Insurance Co., Ltd., [19341 N. Z. 
L. R. 1059 ; G. h. R- 696 — N.Z. 


3217g v. Condition against use 

of trailer — Accident while trailer used. ] — • 
An insurance policy against third-party 
risks covered tho use of a motor lorry 
except when drawing a trailer. In a 
prosecution charging the owner of tho 
lorry with a contravention of Road 
Traffic Act, 1930, s. 35, in reBpcct that 
tho lorry had been used with a trailer 
without there being in force an insur- 
ance policy in terms of that sect., it 
was maintained on behalf of accused 
that, although ho had been in breach 
of the conditions of tho policy in using 
a trailer, there had been no contra- 
vention of tho sect, in respect that tho 
policy was not void, but only voidable. 
Sc that, in those circumstances, tho 
terms of Road Traffic Act, 1934, 
s. 10 (1), entitled third parties to have 
recourse against the insurer : — Held : 
(1) 1934 Act, s. 10, had no application, 
in respect that liability for third-party 
risks while the lorry was drawing the 
trailer was not a risk '* covered by 
the terms of the policy ” ; (2) there 
was, therefore, no insurance) policy 
against third-party risks in force while 
the lorry was being so used ; (3) the 
accused had been guilty of a contra- 
vention of 1930 Act, s. 35 (1). 

Observed, that 1934 Act, 
s. 10 (1), was intended to apply only 
to cases where, although ex facie of 
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the policy liability in respect of third- 
party risks boro to be covered, the 
insurer might be entitled to avoid or 
cancel the polioy on such grounds as 
the non-disclosure of some material 
fact or a representation of fact which 
was false in some material particular. — 
Robb v. M’Keohnie, [1936] S. C. (J.) 
25. — SCOT. 


321 7g vi. — - “ Use ” of car — What 
amounts to.] Bodily injury caused by 
tho driver of a stationary motor- lorry 
in dropping upon a person on the foot- 
path a crate that ho was wheeling on a 
hand -trolley on to the tray of tho 
Tnot.or-lorrv is not tho result of an 
accident sustained or causod by or 
through or in connection with the 
use ” of a motor-vehicle within the 
meaning of sect. 6 (1) of Motor-vehicles 
Insurance (Third-party Risks) Act, 
1928. — Commercial Union Insurance 
G o., Ltd. r. Colonial Carrying Co. 
of Nf.w Zealand, Ltd., [ 1 937 J N. Z. 
L. R. 1041 ; 13 N. Z. L. J. 320— N.Z. 


3217g vii. — — Admission of nu- 
bility — What amounts to .\ — The ex- 
pression ‘‘admission of liability ” in 
Motor Vehicles Insurance (Third Party 
Risks) Act, 1928, means an admission 
of liability to pay damages, either in 
express terms or by necessarily 
implying such liability. — S. 1. M. IT. 
Mutual Insurance Asboon. v. Min- 
son’h, LTD., [1938] N. Z. L. R. 829.— 
N.Z. 


sk. ” Owner’s policy ” What 
amounts to . | — The policy of automobile 
insurance in question herein held not 
to bo an “ owner's policy ” as defined 
in sect. 153 of Insurance Act, 
R. S. B. C., 1936, because no particular 
automobile was ” designated in the 
policy.”- - Trait* Motouh, Ltd. v. 
Pawsov, [1939J 1 W. W. It. 350. — 
CAN. 


P Notice — Sufficiency of. ] — 

Where notice by an insured under a 
policy of automobile insurance that a 
claim for damages had been made upon 
It was given, through Its solrs., to the 
Insurer’s agents live days after the 
insured received tho claim: — llcld: 
the notice bad been given “ promptly ” 
within tho moaning of statutory con- 
dition 8, Bohed. D. & the notice in 
question was one of the aocidont as 
well as of the claim, Sc, if not perfect, 
was Imperfect so that sect. 258, em- 
powering the ct. to reliove from the 
forfeiture or avoidance of, a policy 
where there has boon ” Imperfect com- 
pliance ” uh to anything to bo done by 
the Insured, was applicable. — North 
Lktiibkijkje Garage, Ltd. v. Conti- 
nental Cam u a ltv Co., [19301 1 
W W R. 491 ; 2 I). L. R. 835 ; 24 
Alta. L. R. 390 : revsg., [1930] 1 
W. \V. 11. 37.— CAN. 


r ji # .] — A condition in 

a third -party policy requiring prompt 
written notice of an accident is not 
broken by a delay of three days, 
where the Insured (a) believed the 
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8217h. Effect of misrepresentation — Answers Im- 
material — Policy void.] — MacKay v. London 
Genkkai/ Insurance Co., Ltd. (1935), 79 
Sol. Jo. 271. 

8217J. Policy covering 44 personal luggage ” — 
Meaning of.}— -The words “ personal luggage ” 
in a policy of insurance in respect of a private 
motor car are not necessarily confined to the 
meaning given to them in cases relating to 
railway carrying rates or to liability to cus- 
toms duties. In railway cases the words may 
have a narrower sense than they have in a 
policy of insurance against the risks of travel 
by motor car. By a policy of insurance on a 


motor car, an insurance society undertook 
to indemnify the insured against liability in 
respect of accidental injury to any person, 
subject to exceptions (inter alia) (a) wnile the 
car was “ being used for other than private 
pleasure,” or (b) while it was “ conveying 
goods other than personal luggage.” The 
insured accidentally ran over & killed a man 
while he was driving the car at a time when 
there were fastened on the top of the car two 
laths with which the insured proposed to 
repair some trellis work in his garden : — 
Held : the word “ pleasure ” in the policy 
was used in contradistinction to “ business,” 


policy had lapsed, & (6) did not know 
that Injury had been caused. — Flinn 
t>. Canadian Surety Co., 11936] 2 
D. L. R. 771 ; 9 M. P. R. 424 ; 6 
F. L. J. (Can.) 20.— CAN. 

r ill. Receipt by insurance 

adjusters .] — Insurance adjusters em- 
ployed by agents of an insurance co. 
to adjust only a particular case of loss 
resulting from damage to an auto- 
mobile held not to be agents of the co. 
who could bind it by the receipt of the 
notice, called for by statutory con- 
dition 8 (1), sect. 164 of Insurance Act, 
1926 (c. 20), of a claim mode against 
the insured on account of the accident ; 
but an oral notice subsequently given 
to tbe agents was held sufficient to 
Justify the ot. under sect. 12 of Auto- 
mobile Insurance Policy Act, R. 8. 
B. O., 1924, from relieving against th 
forfeiture of the policy on that ground , 
moreover the oo. was held to be 
estopped by the acts of Its agents from 
raising the lack of notice os a defence. — 
Marsh v. Queens Insurance Co. of 
America, [1932] 1 W. W. It. 721.— 
CAN. 

t i. .] — Statutory condition 2 of 

Automobile Insurance Act, 1932 (N. 3.) 
is not violated unless the insured not 
only knew the car was being driven, 
but also knew that the driver was 
unlicensed.— Sears v. Canadian Fire 
Insurance Co., [1936] 1 D. L. R. 
624 ; 10 M. P. JR. 208.— CAN. 

b 1. .] — Accident insurant e 

material false answers that any oo. 
had cancelled, etc., & that no previous 
claims. — Wood v. Canadian In- 
demnity Co., Ltd., [1933] 3 D. L. R. 
778 ; 2 W. W. R. 185 ; 41 Man. L. It. 
234.— CAN. 

o 1. .] — A clause In an insurance 

policy was as follows : “No liability 
shall attach to the co. under this 
policy in respect of any loss, damage, 
or liability occurring while any motor- 
vehicle in connection with which in- 
demnity is granted under this policy 
is, with the knowledge and/or consont 
of the insured or of any person to 
whom indemnity is granted by this 
policy, being driven by or is in charge 
of any person under the influence of 
liquor ” : — Held : the clauso exempted 
the o6. from liability when tbe motor 
vehicle was being driven by Insured 
himself whilst under the influence of 
liquor. — Jury v. Nortii Island Motor 
Union Mutual Insue. Co., [1930] 
N. Z. L. li. 662.— N.Z. 


o 11. “ Collision with another 

object ” — Shoulder of bridge.] — An in- 
surance oo. agreed to indemnify deft, 
against direct loss or damage to his 
motor vehicle “ if caused solely by 
accidental collision with another object 
cither moving or stationary ” : — Held : 
the shoulder ot a bridge against which 
the vehicle struck owing to a defective 
highway was an “ object " within the 

r lcy. — Austin v . Jordan, [1931] 4 

h. R. 292 ; O. R. 626— CAN. 

c III. Objects hurled at car 

by explosion.] — Sanford v. Canadian 
Fire Insurance Co., [1931 ] 3 W. W. R. 
316.— CAN. 


o iv. “ Direct result ” of physical 

injuries.] — An insurance policy pro- 
vided that if the insured was injured 
by an aocident sustained in direct 
connection with any motor-vehicle or 
while riding in or dismounting from any 
motor-vehicle tho co. should pay com- 
pensation in accordance with a scale, 
which provided, inter alia, £1,000. “ If 

the insured shall ... die solely as 
the direct result of the actual physical 
injuries received in the accident. . . . 
Provided that ... no compensation 
shall be payable . . . when death 
... Is duo to a disease which Is the 
direct or indirect result of the injuries 
received in the accident.” The insured, 
falling out of a motor-vehicle on to a 
road, sustained an abrasion, & an 
infection of tetanus (from which sho 
died) occurred when she was Injured : — 
Held : the insured's death was due to 
a disease which was the direct or 
indirect result of the injuries received 
in the accident.-— Victoria Insurance 
Co., Ltd. v. Harkihon-Wilkie, [1938] 

N. Z. L. It. 375.— N.Z. 

»y. Conditions of policy — Breach by 
insured — Waiver.] — Whore conditions 
of a policy of insurance against liability 
imposed by law on the insured for 
injuries suffered by another person are 
that the insured “ shall not voluntarily 
assumo any liability ” & “ shall co- 
operate with the insurer, except in a 
pecuniary way, in all matters which 
the insurer deems necessary In the 
defence of any action,” & the solr. 
for tho insurance Co., after undertaking 
tbe defence of an action brought by an 
injured person against tho insured, 
learns that the latter has broken said 
conditions, but, nevertheless, elects to 
continue to defend the action, the 
insurance co., is precluded from raising 
the defence to an action against it on 
the policy that the policy was avoided 
by said breach. — Cadeddu v. Mount 
Royal Assurance Co., [1929] 2 

D. L. R. 867 ; 2 W. W. R. 161 ; 41 

B. C. R. 110.— CAN. 

sf. .] — England v. 

Dominion of Canada General In- 
surance Co., f 1931 1 3 D. L. R. 489; 

O. R. 264 - CAN. 

sk. .] — If an insurance 

co. with knowledge of the breach of a 
condition of the policy has elected by 
word or act to treat the liability under 
tho polioy as still existing, it cannot 
rely upon such breach. — Stenhouse v. 
General Casualty Insurance Co. 
of Paris, Niciiol v. General 
Casualty insurance Co. of Paris, 
Krill v. General Casualty Insur- 
ance Co. of Paris, [1934] 3 W. W. R. 
564 ; [19351 1 D. L. R. 193.— CAN. 

ix. Effect — Assured cannot 

recover amount of judgment recovered 
against him. J — Oberg t?. Merchants 
Casualty Insurance Oo., [1930] 2 
I). L. R. 156 ; 42 B. C. R. 317.— CAN. 

sp. ” Immediate ” notice of 

accident — Meaning of “ immediate.”]— 
A policy of insurance on a motor 
vehicle required immediate notice of an 
aocident to be given : — Held : “ im- 
mediate ” meant reasonably immediate 
having regard to the circumstances of 
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the case ; & a delay of nine days was 
therefore a breach of the condition. — 
Hean v. Oeneral Accident, Fire & 
Life Assurance Corpn., Ltd., [1931 J 
N. L. R. 215.— S. AF. 


st. Condition for co-operation of in- 
sured with insurer — Omission — Effect 
of.] — Where a policy of insurance 
insuring a motorist against liability for 
damages contains tbe statutory con- 
dition calling for co-operation between 
the insured & the co. in defending an 
action based on an accident, com- 
pliance by the insured with this con- 
dition is essential to the success of an 
action brought by an injured third 
person under sect. 24 of Insurance Act, 
1925, c. 20, against the insurance co. — 
Walters v. Ocean Accident & 
Guarantee Corpn., Ltd., [1935] 1 
W. W. R. 516 : 2 D. L. R. 241 ; 49 
B. C. R. 428.— CAN. 


sa. Omission of statutory conditions — - 
Effect of .] — When a contract of in- 
surance is one to which Part IV. of 
Alborta Insurance Act, 1926, applies, 
i.e. a contract made in Alberta for other 
than life, accident or sickness insurance, 
& the insurer has neglected to incor- 
porate In or with the polioy the statu- 
tory conditions, with such variations 
or additions, if any, as ho desires to 
make, properly designated, Buch con- 
ditions cannot be taken advantage of 
by him to the prejudice of tho insured 
or any beneficiary, but tho statutory 
conditions would apply when for the 
benefit of tho latter. — North Leth- 
bridge Garage, Ltd. v. Continental 
Casualty Co., [1930] 1 W. W. R. 491 ; 
2 D. L. R. 835 : 24 Alta. L. R. 390 ; 
revsg., [1930] 1 W. W. R. 37.— CAN. 


sb. Construction of Insurance Act, 

R. S. O. 1927, s. 85.]— Pltf. had been 
Injured by S.’s automobile & had 
recovered judgment for damages & 
costs against S. & issued execution 
which was returned unsatisfied. Pltf., 
under Insurance Act, R. S. O. 1927 
(c. 222), s. 85, sued deft., which had 
insured S. against liability for injury to 
another, for the amount of her judg- 
ment : — Held : the right of action 
given by s. 85 Is simply a right to sue 
on tho policy in the place & stead of 
the Insured ; pltf. must establish 
liability on the policy against the 
insurer in tho same manner & to the 
same extent as if tho action had been 
brought by the insured ; & the facts, 
required to be established as part of 
pltf. 's case, that the bodily injury to 
another, insured against, had been 
inflicted by tho insured’s automobile, 
& that the insured was legally liable In 
damages t6 pltf. for tho injury, are not 
established as against the Insurer by 
the production of the judgment 
obtained by pltf. against the Insured. 
But In the present case deft., by reason 
of an admission at the trial, was pre- 
cluded from contending that the 
liability of 8. to pltf. had not been 
established by production of the 
judgment against 8. — Continental 
Casualty Co. t>. Yorke, 11930] 

S. C. R. 180 : 1 D. L. R. 609 ; affg., 
[19291 3 D. L. R. 662 ; 64 O. L. R. 
109.— CAN. 


sm. Notice of cancellation — Meaning 
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& the words “ personal luggage ” in contra- 
distinction to “ merchandise ” ; the insured’s 
garden was his pleasure & not his business ; 
the laths were personal luggage & not mer- 
chandise ; <fe therefore the society were 
liable on the policy. — Piddington v. Co- 
operative Insurance Society, Ltd., [1934] 
2 K. B. 230 ; 108 L. J. K. B. 370 ; 151 L. T. 
399 ; 60 T. L. R. 311 ; 78 Sol. Jo. 278 ; 39 
Com. Cas. 221. 

3217k. Policy taken out by Arm— -Admission of 
new partner.] — (1) Where a policy against 
third-party claims arising out of the use of a 
motor vehicle has been taken out by a firm, 
the subsequent admission of a new partner 
to the firm, without the consent of the in- 
surer, does not relieve the insurer from 
indemnifying from liability those who were 
partners of the firm at the time the policy 
was effected, provided that such a partner 
claiming indemnity retains his undivided 
interest in the insured vehicle. 

Per Goddard, J. : Such a policy is not 
forfeited should one who was a partner of 


the firm at the time the policy was effected 
retire from the firm without the consent of 
the insurer. 

(2) In a contract of insurance of a motor 
vehicle against third-party claims there were 
conditions exempting the insurer (a) whilst 
the insured vehicle is conveying any load in 
excess of that for which it was constructed ; 
(6) whilst it has a trailer attached thereto ; 
& (c) in the case of loss through the driving 
of the insured vehicle in an unsafe condition. 
The insured vehicle, a Ford truck, took in 
tow a Manchester lorry that had broken down, 
also owned by the assured &, through the 
negligence of both drivers & through a 
defective tow-chain, a third party was 
killed : — Held : no breach of conditions 
(a) could occur by the insured vehicle taking 
another vehicle in tow, for weight carried 
has no relation to weight drawn ; (3) on 

condition (l>) & (c) that the lorry was not a 
“ trailer ” & the tow-chain was not a part of 
“ the insured vehicle.” 

(4) This contract of insurance also provided 
that if at the time of the injury there should 


of V registered mail ” — Not Canadian 
registered mail .] — Clapp r. Travel- 
lers’ Indemnity Co., [1932] 1 D. L. R. 
551 ; O. It. 116.— -CAN. 

so. Company liable for accident by 
car used with designated trailer — 
Accident while used urith designated 
trailer & another — No liability .] — 
Boyce v . Norwich Union Fire 
Insurance Society, 11031 ] 4 D. L. K. 
117 ; O. R. 545.— CAN. 

sp. Vehicle bailed for period exceed- 
ing fourteen days — Whether bailor 
liable .] — By Motor-vehicles Insurance 
(Third-party Risks) Act, 1928, a. 2, 
“ owner,” In relation to a motor- 
vehicle, has the same meaning as in 
the Motor-vehicles Act, 1924, viz. 
” Owner includes a bailee to whom a 
motor-vehicle is bailed for any period 
exceeding fourteen days, Sc also 
includes a person in possession of a 
motor-vehicle pursuant to a bill of 
sale. Where there are more owners 
of a motor-vehicle than one, every 
such owner is an owner for the pur- 
poses of this Act.” Deft. W., Ltd., 
disposed of a motor oar to defts. C. Sc I. 
on May 24, 1932, by a hire-purchase 
agreement, admitted to be a bailment, 
under which the car was bailed for a 
period exceeding fourteen days. On 
the same day notice of the sale was 
given & the car transferred to the 
names of the bailees, who were regis- 
tered as owners, the car was licensed, 
& an insurance effected under Motor- 
vehicles Insurance (Third -party Risks) 
Act, 1928, for the year commencing 
June 1, 1932, the tees for all these 
purposes being paid by the bailees. 
On May 26, 1932, the son of pltfs. was 
injured, & later died, as the result of a 
collision between his bicyole & the 
said car, driven at the time of the 
accident by a son of Collins. In an 
action brought by pltfs. against both 
the bailees & the bailor, on an argument 
by consent before trial on the question 
of law whether W., Ltd., the bailor, 
was liable to pltfs., it was admitted 
that that co. was not bo liable at 
common law : — Held : in the defini- 
tion of ” owner ” the specifying of the 
bailee as the owner in relation to a 
motor-vehicle bailed for a period 
exceeding fourteen days excluded any 
other person claiming under a different 
right from the meaning of ” owner ” 
in relation to that vehicle, the Act not 
contemplating that under a bailment 
the general owner (the bailor) Sc the 
special owner (the bailee) were both to 
be regarded as owners for the purposes 
of the Acts Sc subjected to the liabili- 


ties of ownership as imposed by the 
Acts. Therefore, W., Ltd., the bailor, 
was not liable to pltfs. — Antunovioh 
v . Collins, [19331 N. Z. L. It. 124.— 

N.Z. 

sq. Representation that car to be kept 
in garage.] — In an automobile insur- 
ance policy a representation that the 
car will be kept in a garage is material 
& the policy is avoided if it is kept on 
a road.— Nova Scotia Acceptance 
Court' . Canada General Insce. 
Co., [1933] 1 D. L. R. 406 ; G M. P. R. 
14.— CAN. 

st. Effect of refusal of Highway 
Traffic Act , R.S. O., 1927— On existing 
right of action.] — On repeal of High- 
way Traffic Act, R. S. O.. 1927, 
r. 87 (4), an existing right of action 
against an insurance eo. to recover 
damages pair] to a person injured by 
negligent driving is not lost, but Is 
enforceable by virtue of Automobile 
Insurance Act, 1932. — Winter v. 
Trans-Canada Insce. Co., [1934] 3 
D. L. R. 17 ; O. R. 318 ; affd.. 0935] 
8. C. R. 184 ; 1 D. L. It. 272.— CAN. 

sv. Compulsory third party insurance 
— Rights of third party.] — The owner of 
a car against whom a decree in an 
action of damages had been pro- 
nounced. failed to make payment 
when charged, & his estates were 
sequestrated. Therefore the pursuer 
brought an action against the insur- 
ance co. with whom the owner of the 
car was insured for payment of the 
sum decerned for. The co. averred 
that, because of certain false state- 
ments made by the owner of the car 
in bis proposal to them for Insurance, 
the policy was ah initio void ; Sc they 
maintained that, in any event, as a 
question was raised as to the validity 
of the policy, this matter, in terms 
of the policy, fell to be submitted to 
arbn. The pursuer maintained that, 
in a question with a third party, these 
contentions were not open to the co. : — 
Held : (1) the provisions of Road 

Traffic Act, 1930, did not confer on an 
injured third party a right to bring a 
direct action against the insurance 
co. for recovery of the damages suffered 
by him ; (2) although Third Parties 
(Rights Against Insurers) Act, 1930, 
did confer such a right of direct action, 
that right was subject to all the con- 
ditions ia the policy binding on the 
insured. — Greenlees v. Port of 
Manchester Insurance Oo., [1 033 j 
8. C. 383.— SCOT. 

sz. Claim of third party paid without 
knowledge of insured — Estoppel.] — An 

4ft 


insurance co. which settles a claim 
for personal injuries sustained by a 
third party, without the knowledge or 
consent of the insured, cannot recover 
tho amount paid from the insured, on 
discovering that he was driving tho oar 
In a state of intoxication, which was 
prohibited by tho policy. — Merchants 
Casualty Insce. Co. r. Waterloo 
Trust Sc Savings Co. . LI 330J 1 D. L. R. 
361 ; O. R. 07 ; 5 If. L. J. (Can.) 198.— 
CAN. 

sd. Use for “ vrivate ” purpose — 
What is.] — The use of a private car by 
tho assured In & for the business of 
another person is not a uso for 
” private ’’ purposos, even though the 
*3ar be driven by the assured himself 
& be be paid for Its use, or though that 
other person is a private co., not a one- 
man co., the equivalent of the assured, 
in which ho has a substantial though 
separate interest. — Re Carroll & 
N. I. M. U. Insurance Co., Arbitra- 
tion, [1935] N. Z. L. R. 897.— N. Z. 

sf. Joinder of insurance company as 
third party.] — An insurance co. defend- 
ing an action against assured has tho 
right under Insurance Amendment Act, 
1935 (Ont.) is bo added as third party. 
— Marshall v. Adamson, [1936] 1 
D. L. R. 635 ; O. R. 103.— CAN. 

•k. Inability of insurer for hospital 
expenses of voluntary passenger .] — 
D. H. a voluntary passenger (not 
carried for hire or reward or by reason 
or in pursuance of a oontract of employ- 
ment) In A. C.’s private motor car, was 
injured in a collision between the car 
& an omnibus. He was taken to the 
R. V. Hospital where he remained for 
treatment for over two months as an 
intern patient. Ho sued A. C. & the 
owners of tho omnibus for damages & 
recovered against A. O., the claim 
against tho omnibus being dismissed. 
No olaim was made for hospital 
expenses. The R. V. Hospital suod 
for these expenses tho insurers of A. C., 
who had, pursuant to A. C.'s policy, 

S aid the amount of the judgment & 
tie Recorder of B. dismissed the civil 
bill. Tho R. V. Hospital appealed Sc 
Beat, L.,T., stated a case for the 
opinion of the Ct. of Appeal : — Held : 
as defts. wero ” authorised insurers *' 
who had made a payment in respect 
of the voluntary passenger’s injury 
under a policy Issued under Part II. 
of the Motor Vehicles Sc Hoad Traffic 
Act (Northern Ireland), 1930, they 
wore bound by the terms of sect. 12 (1 ) 
of that Act to pay also pltf .*s expenses 
of the voluntary passenger’s treatment 
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be any other insurance subsisting, whether 
effected by the assured or any other person, 
covering the same the insurer should be 
liable to contribute only rateably. The 
insurer proved only that there was a policy 
in existence on the Manchester lorry against 
third-party claims at the time of the injury : 
— Held : the insurer, to succeed in his claim 
to contribute only rateably, must prove that 
there was a subsisting policy on the Man- 
chester lorry covering the injury in question 
upon which that insurer could be called upon 
to pay. — Jenkins v . Deane (1933), 103 L. J. 
K. B. 250 ; 150 L. T. 314 ; 78 Sol. Jo. 13. 

32171. Limitation of load — Effect of towing lorry.] — 
Jenkins v. Deane, No. 3217k, ante. 

3217m. Prohibition against attaching trailer — 
Lorry taken In tow.] — Jenkins v . Deane, 
No. 3217k, ante. 

3217n. Provision for ratable contribution by other 
insurers — Insurance on tow.] — Jenkins v. 
Deane, No. 3217k, ante. 

3217o. Agreement between insurers — Effect on 
right of assured to sue for negligence.] — 

Pltf., whose motor car had been injured 
through deft.’s negligence, recovered a sum 
less than the whole amount of the damage 
sustained from his insurance co., who, in 
» pursuance of a “ knock-for-knock ” agree- 
ment with deft.'s insurance co., requested 
pltf. not to make any claim against deft. 
Nevertheless pltf. brought an action in tort 
for & recovered from deft, the full amount 
of the damage *. — Held : the fact of the 
request of pltf.’s insurers did not provent 
pltf. from recovering, but he would hold the 
amount to the extent of the sum received 
from his insurers as trustee for them, they 
being subrogated to his rights. — Mouley v. 
Moore, [1936] 2 K. B. 359 ; [1936] 2 All 
E. K. 79 ; 105 L. J. K. B. 421 ; 154 L. T. 
646 ; 52 T. L. R. 510 ; 80 Sol. Jo. 424, C. A. 

Annotation I Consd. Groom v. Crocker, [1938] 2 All E. R. 

394. 

321 7p. Use limited to business or pleasure of 
insured — Accident while car used for business 


of insured & another.] — By a policy of insur- 
ance against third party risks it was provided 
that the insurers should not be liable if an 
accident occurred while the insured motor car 
was being used otherwise than in accordance 
with a “ Description of Use ” clause in the 
policy. By that clause the use was limited 
to social, domestic <fc pleasure purposes & to 
the insurer’s business, which was that of 
representative of a mercantile firm. An 
accident occurred while the car was being 
used by the insured & another representa- 
tive of the same firm on their respective 
businesses : — Held : the car was being used 
at the time of the accident otherwise than 
in accordance with the “ Description of Use ” 
clause, <fe therefore the policy did not cover 
a loss sustained by the insured as a result of 
that accident. — Passmore v. Vulcan Boiler 
& General Insurance Co., Ltd. (1935), 154 
L. T. 258 ; 52 T. L. R. 193 ; 80 Sol. Jo. 167. 

3217q. Provision for control of proceedings by 
company — Admission of negligence of in- 
sured.] — On Aug- 11, 1934, a motor-car 
driven by resp., in which his brother was a 
passenger, collided with a lorry belonging to 
T. Brothers, whose driver was solely, to 
blame. The brother brought an action against 
T. Brothers & resp. alleging negligence against 
both defts. Resp. was insured against third- 
party risks with the F. Society, condition 2 
of tlie policy being that the F. Society, if it 
so desired, was to have absolute conduct A 
control of any proceedings brought against 
the assured. Resp. handed the writ <fc state- 
ment of claim in the brother’s action to the 
agent of the K. Society to deal with. T. 
Brothers were insured with the M. Co., 
& that co. A the F. Society agreed that their 
total liability in the brother’s action & in 
another action (with which resp. was in no 
way concerned) should be borne by them in 
equal shares. To carry out that agreement 
applts. (who were the F. Society’s solrs.) on 
the instructions of the F. Society delivered 
a defence on behalf of resp. admitting 
negligence. They enclosed the defence in a 


in the hospital. — Royal Victoria 
Hospital r. London Guarantee & 
Accident Corpn., Ltd., [1937] N. T. 
64.— IR. 

sm. Misrepresentation nfttr accident.] 
— A false representation by insured 
that he had not consumed intoxicating 
liquor & that there were no witnesses 
of the accidont precludes recovery. — 
Marshall v. Adamson, [1936] 4 

D. L. R. 383 ; O. R. 394 ; revsd., 
[1937] 4 D. I,. R. 292; O. R. 872: 
rei'sd ,, sub nom . Provident Assurance 
Co. r. Adamson, [1938] S. C. R. 482. 
CAN. 

■p. Payment by company — Right to 
reiTnbursement.] — Payment by an in- 
surance eo. of a consent judgment on 
claims against a minor, the ear being 
illegally driven & tbo co. not liable, 
is not a Voluntary payment so as to 

f rovent reimbursement. — G uildhaij. 
nsce. Co. v. Denny. [1937] 1 D. L. R. 
437 ; O. R. 36.— CAN. 

sr. Operation of car by employee .] — 
A liability policy issued to an automo- 
bile dealer covering injuries resulting 
from the “ operation of any automobile 
of the insured by any employee of the 
insured whoso salary is included in 
the pay roll formlug the basis of the 
premium " does not cover a “ courtesy 
car ” operated by a prospective buyor, 
to whom it has been given by the 
dealer ponding the arrival of the car 


ordered. — Poole & Thompson, Ltd. v. 
London & Lancashire Guarantee 
& Accident Co., [1937] l D. L. R 
588 ; 6 F. L. J. (Can.) 213; affd., 

1 1 938 1 1 D. L. R. 336; affd., [1938] 
■1 1). L. It. 6.— CAN. 

st. For jyrivatc purpose — Owner 

insured for business use.] — A woman, 
whoso son was killed as a result of a 
motor accident, sued tho driver of the 
vehiclo involved, & obtained a decree 
against him for damages Sc expenses. 
She failed to recover anything under 
the decroe. She thereafter, sued the 
owner of the vehicle, averring that lie 
had entrusted it to the driver, who was 
his farm manager, without placing any 
restrictions upon its use ; that at tho 
time of the accident tho driver was 
using the vehiclo with the owner’s 
permission, but for his own private 
purposes ; that the uso of the vehiclo 
was insured against third party risks 
only when it was being used in con- 
nection with the owners business ; Sc 
that the owner was in breach of his 
duty under sect. 35 (1) of Road Traffic 
Act, 1930, in permitting the vehicle to 
ho used when Its use was not so 
Insured. Pursuer claimed the amoimt 
of the damages <fe expenses awarded to 
her in her action against the driver. 
The ct. allowed a proof before answer 
of these averments, in respect (a) that 
a breach of the duty enjoined by 
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sect. 35 (1) would, if proved, infer civil 
liability, notwithstanding that tho 
sect, provided a penalty ; Sc ( b ) that 
pursuer’s averments that the owner 
had permitted the driver to use the 
vehicle were relevant to be admitted to 
proof. 

Opinion, per Lord Moncrieff, that 
pursuer had rightly based her claim of 
damages upon the amount of the 
damages & expenses which she had 
boon awarded against the driver, & 
that the award against tho driver 
having been made in a defended action, 
the owner would bo entitled to chal- 
lenge the amount of damages only 
upon specific averments that it was 
excessive. — Houston v. Buchanan, 
[1937] S. C. 460.— SCOT.* 

so. Accident while car lent.] — Where 
an action is brought against an auto- 
mobile owner for damage caused by the 
operation of the car while in the cus- 
tody of a person to whom the owner had 
lent it, the insurer of the owner is 
entitled in deciding whether to defend 
the action on his behalf to rely on the 
statement made to it by him the person 
to whom he had entrusted the car was 
the person he named. — Anderson v. 
Caledonia Insurance Co., [1938] 2 
W. W. R. 401.— CAN. 

se. Effect of Imw Reform Act, 1936.] 
— The effect of sect. 9 of Law Reform 
Act, 1936, read in conjunction with the 
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letter to the brother’s solrs. stating that reap, 
admitted negligence. Both applts. & the 
F. Society knew that resp. had not been 
guilty of negligence. Keep, was not informed 
of the delivery of the defence & did not learn 
of it until after judgment had been given 
against him in the brother’s action. Judg- 
ment was given against resp. in the brother’s 
action for £1,132 12s. 10<?., which was paid 
by the F. Society. 

Resp. brought the present action against 
applts. claiming damages for breach of duty 
as his solrs., alternatively in contract & in 
tort, & damages for libel. It was not dis- 
puted that the relationship of applts. to 
resp. was that of solr. & client. The jury 
awarded to resp. £1,000 damages for breach 
of duty & £1,000 damages for libel. Hawke, 
J. then gave judgment for resp. for the two 
sums of £1,000 & the £1,132 12s. 10 d. awarded 
against resp. in the brother’s action : — Held : 

(1 ) the F. Society were not entitled under the 
policy to require resp. to admit negligence ; 

(2) applts. in admitting negligence by resp. 
acted in breach of their contractual duty to 
him as his solrs. ; (3) as the F. Society had 
paid the £1,132 12a. 10rZ. awarded against 
resp. in the brother’s action, resp. had suffered 
no loss on that account by reason of applts.’ 
breach of their contractual duty, & the 
£1,132 12a. 10d. was not recoverable by 
resp. ; (1) the mutual rights & duties of a solr. 
Ag his client are regulated by the contract of 
employment, & applts. were not liable to 
resp. in tort ; (5) as the cause of action was in 
contract, no damages could be recovered by 
resp. on account of injury to bis reputation 
or feelings, & as no special damage bad been 
proved, the £1,000 damages awarded by the 
jury for breach of duty must be reduced to 
10s. ; (6) there was evidence to support the 
finding of the jury that applts.’ letter 
admitting negligence was written with malice 
or indirect motive, & the £1,000 damages 
awarded for the libel were not excessive ; 
(7) (by 8cott, L.J.) the occasion on which the 
letter admitting negligence was written was 
not privileged. — Groom v. Crocker, [1939] 
1 K. B. 194 ; [1938] 2 All E. 11. 394 ; 108 
L. J. K. B. 290 ; 158 L. T. 477 ; 64 T. G. H. 
801 ; 82 Sol. Jo. 374, C. A. 

3217r. Whether insured entitled to notice of 

settlement.] — Applt. was insured with resps. 
against third-party risks in respect of a 
motor cycle. While riding the motor cycle, 


lie collided with the rider of a bicycle, & the 
bicycle rider claimed damages from applt. for 
negligence. Applt., at the request- of resps., 
filled up in his own writing a claim form, 
sotting out the history of the accident. On 
Mar. 27, applt. at their request sent to resps. 
a copy of a statement made by him to the 
police. They then settled the claim by 
payment of a sum of money with denial of 
liability in pursuance of the authority given 
to them under the policy, which, after dealing 
with the prohibition of any admission, offer, 
promise, payment or indemnity on behalf of 
the insured without the written consent of the 
co., stated : “ The co. . . . shall be entitled, 
if it so desires, to take over <fc conduct in the 
name of the insured the defence or settle- 
ment of any claim or to prosecute in the name 
of the insured for its own benefit, any claim 
for indemnity or damages or otherwise & shall 
have full discretion in the conduct of any 
proceedings or in the settlement of any claim 
& the insured shall give all such information 
A. assistance as the co> may require.” Resps. 
called upon applt. to pay the first £5 for which 
the claim was settled. Applt. contended 
(i) that resps. were not entitled to settle the 
claim without notice to him, & (ii) that they 
had not acted reasonably in the exercise of 
their authority : — -Held : the policy gave 
resps. power to sett If 1 the claim without 
consulting applt., &, where such a settlement 
included a payment of money, applt. was 
liable to pay to resps. the first £5 of that sum. 

Beacon Insurance Co., Gtu. v. Gangdale, 
[1939] 4 All E. R. 204 ; S3 Sol. Jo. 908, O. A. 

3217rl. Exception of accident to “ member of 
assured’s household 99 Who is- Sister.] 
English v. Western, [1939] 1 All E. It. 315. 

Liability of company — Whether attachable 
by garnishee proceedings.] — See Israelson v. 
Dawson, Execution, No. 2087a, ante . 

Duty not to inform Jury of insurance.] — 

See Negligence, Vol. XXXVI., p. 127, 
No. 842, & Supp. 

Compulsory third party insurance.] — See 

Road Traffic Act, 1930 (c. 43), ss. 35-44 ; 
Hoad Traffic Act, 1934 (c. 50), ss. 10-17. 

3217s. Invalidity of condition subsequent 

avoiding liability — What amounts to.] — ltoad 
Traffic Act, 1930 (c. 43), s. 38, provides that 
“ Any condition in a policy . . . issued or 
given for the purposes of this Part of this Act 
providing that no liability shall arise under 


Motor-vehicles Insurance (Third-partv 
Risks) Act, 1928, is that, provided 
deft, in an action is financially able to 
pay the judgment, pltf . is not concerned 
as to whether deft, can, as against hiH 
indemnifies prove that within sub- 
sect. (7) of sect. 9 of Law Reform Act, 
1930, the sum awarded is “ within the 
limits fixed by the contract of insur- 
ance between the indemnifler & the 
insurer ” ; the word “ limits ” being 
given a wide interpretation to include 
“ liability.” If, on the other hand, 
deft, is bkpt., etc., the onus would be 
on pltf. in a suit against the insurer, 
instituted under sub-sects. (4) & (5) of 
sect. 9, of proving that the damages 
claimed are covered by the contract of 
insurance. — Pethkriok & Pethekick 
v. Waters & N. I. M. U. Insurance 
Co. (No. 2), [1937] N. Z. L. R. 309 ; 
13 N. Z. L. J. 110.— N.Z. 

Mg. Extent of owner's liability for 
agent.] — The effect of the Motor- 
vehicles Insurance (Third-party Risks) 


Act, 1928, is to make any person othei 
than the owner who is in charge of a 
motor-vehicle the agent of the owner 
only for the purpose of creating in 
favour of the representatives of a 
person killed or of an injured poison a 
cause of action against the owner ; it 
does not make the owner liable in 
respect of some act or omission, such 
as fraud, committed by the agent after 
the owner’s liability to pay damages 
has become complete, as the statute 
goes no further than to deem the person 
in charge of the car the owner’s agent 
to far as acts oi omissions in relation 
so the use of the car result in liability 
for damages for death or bodily injury. 
— Hurlstone v . Steadman, [1937] 
N. Z. L. R. 708 ; 13 N. Z. L. J. 208.— N.Z. 

si. Liability imposed by law — - 

Who may recover. 1 — Barr v. Scottish 
Union, [1939] 1 W. W. R. 417.— CAN. 

so. Admission of liability — What 
amounts to.] — A declaration by insured 
that bis windscreen wiper was not 
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working, made to the agent of victim’s 
insurer is not an admission of liability 
within a condition against voluntarily 
assuming responsibility.— T iwon v. La- 
I'IErke & United Provinces Insur- 
ance Co., [I938J 4 1). L. R. 8J6— CAN. 

sp. Unlicensed driver.] — It is not a 
defence to insurer that driver was 
unlicensed unless ho was Incompetent. 
-—Stewart v. Chickapec, Ltd., [1938J 

3 D. L. 11. 779.— CAN. 

st. Release by insured — Liability to 
insurer.] — When insured Is puid by his 
insurer under a car policy, & later 
gives a release to the tortfeasor who 
caused the collision, he is liable to the 
insurer for the amount the insurer 
could have recovered but for t he 
releaao. — Davis v. MacRitchie, [1938 j 

4 R. L. R. 187.— CAN. 

gw. Subrogation.] — In subrogation 
the debt transferred must be that of 
the debtor himself. — C ote v. Gagne. 
[1938] 4 D. L. R. 810.— CAN. 
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the policy ... in the event of some specified 
thing being done or omitted to be done after 
the happening of the event giving rise to a 
claim under the policy . . . shall be of no 
effect. ...” 

A policy of insurance insuring resp. against 
third-party risks contained a condition that 
“ the corpn. shall not be liable for any 
accident loss or damage caused or sustained 
while any motor cycle in respect of which 
indemnity is granted under this policy is 
carrying a passenger unless a sidecar is 
attached.” Resp., who on a certain date 
drove a motor cycle on a road with another 
person sitting behind him as a passenger on 
the pillion without a side-car being attached 
to the motor cycle, was charged with the 
offence of using a motor vehicle on a road 
without there being in force in relation to the 
user of the vehicle such a policy of insurance 
in respect of third-party risks as complied 
with the requirements of Part II. of Road 
Traffic Act, 1930 (c. 43). The justices dis- 
missed the information on the ground that 
the condition in the policy was of no effect 
by reason of Road Traffic Act, 1930 (c. 43), 
s. 38, & that therefore the policy of insurance 
was in force on that occasion. On appeal to 
the Div. Ct. : — Held : Road Traffic Act, 
1930 (c. 43), s. 38, applied only to a con- 
. dition in a policy “ providing that no liability 
shall arise under the policy ... in the event 
of some specified thing being dope or omitted 
to be done after the happening of the event 
giving rise to a claim under the policy,’ 
whereas in the present case the condition 
circumscribed the operation of the policy 
from the beginning. Therefore, there was no 
policy in force where a passenger was being 
carried otherwise than in a side-car. — 
Bright v. Ashfoi/d, [1932] 2 K. B. 153 ; 101 
L. J. K. B. 318 ; 147 L. T. 74 ; 96 J. P. 182 ; 
48 T. L. R. 357 ; 70 Sol. Jo. 344 ; 30 L. G. R. 
212 ; 29 Cox, 0. O. 455, T). O. 

3217t. .]— Pltf. made to deft. & 

other underwriters a proposal for insurance of 
a motor car, & disclosed the fact that he was 
a garage proprietor. The underwriters issued 
a policy which provided ( inter alia) for in- 
demnity against liability to third persons in 
respect of bodily injury in the event of 
accident arising out of the use of the car. 
The policy also expressly provided that it 
should not cover liability caused, sustained 
or incurred while the car was being used 
otherwise than for “ private purposes,” 
which were defined as meaning “ social, 
domestic & pleasure purposes & use by the 
assured in person in connection with his 
business or profession. The term * private 
purposes * does not include . . . use for any 
purposes in connection with the motor 
trade.” A certificate of insurance under 
Part II. of the Road Traffic Act, 1930 (c, 43), 
containing a similar limitation was also issued 
to pltf. While using the car, as the judge 
found, for a purpose in connection with the 
motor trade pltf. had an accident, as a 
result of which a third party claimed damages 
for personal injuries. The underwriters hav- 
ing refused to indemnify pltf., he claimed a 
declaration that they were bound to do so : — 
Held : (1) there was no inconsistency in the 
clause defining “ private purposes ” between 
the words “ use by the assured in person in 
connection with his business ” & the words 
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excluding “ use for any purposes in con- 
nection with the motor trade,” & the fact 
that pltf. had disclosed that he was a garage 
proprietor did not entitle him to rely on the 
first part of the clause & ignore the second. 
The true construction was that the second 
half took out of the protection of the policy 
something which, but for it, the first half 
would have brought in, namely, use by a 
garage proprietor personally for the purposes 
of his business ; (2) in view of the limitation 
appearing on the certificate, the issue of the 
certificate created no estoppel ; (3) sect. 36 
of 1930 Act merely defines the cover which 
a driver must obtain in order to escape the 
penal consequences of driving without a 
policy under sect. 35. Sect. 38 does not 
avoid a condition limiting the cover under a 
policy : it merely prevents an underwriter 
escaping liability to a third party by reason 
of some act or omission of the assured after 
the claim has arisen. The effect of a breach 
of the conditions in the policy is not to throw 
on the underwriter a burden which he has 
never agreed to undertake, but merely to 
put the assured, so far as the insurance 
provisions of the 1930 Act are concerned, 
in the same position as if he had never taken 
out a policy at all. — Gray v, Blackmore, 
[1934] 1 K. B. 95 ; 103 L. J. K. B. 145 ; 150 
Li. T. 99 ; 50 T. L. R. 23 ; 77 Sol. Jo. 765. 

S217u. .] — (1) A policy of insurance 

against third party risks was based on a pro- 
posal which contained the question : “ Have 
you or any of your drivers ever been con- 
victed of any offence in connection with the 
driving of any motor vehicle ? ” to which the 
insured answered “No.” In fact, she & 
her driver had been convicted of two offences, 
namely, (a) of driving a motor vehicle with- 
out any suitable reflecting mirror, & ( b ) of 
unlawfully using a motor vehicle without 
having in force an insurance policy against 
third party risks : — Held : the answer was 
not untrue, since neither of the two con- 
victions was in connection with the driving 
of a motor vehicle. 

(2 ) The policy contained a condition where- 
by it was provided that if a claim under the 
policy was made & rejected, & an action was 
not commenced within three months of such 
rejection, all benefit under the policy should 
be forfeited : — Held : the condition was 
void under Road Traffic Act, 1930 (c. 43), 
s. 38, in so far as it purported to invalidate 
a claim to be indemnified against third party 
risks. — Revell v. London General Insur- 
ance Go., Ltd. (1934), 152 L. T. 258. 

3217v. Issue of false certificate of Insurance — 

Statement as to date of commencement — 
Premium unpaid.] — An insurance co. issued 
a public liability motor car policy of insurance 
covering third-party risks, valid for a year & 
any further period for which they might 
accept payment for renewal. The policy was 
subject to a condition that no liability should 
arise until payment of the premium. At the 
expiration of the year, on June 3, no premium 
was paid, but it was paid on June 11, when a 
receipt was given acknowledging a renewal 
of the policy as from June 3. On the former 
date the co. also issued a certificate of insur- 
ance containing the statement alleged to be 
false, that the date of commencement of the 
insurance was June 4 : — Held : even assuming 
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the statement to be false in fact, that alone 
was not sufficient to justify a conviction for 
issuing a certificate which was false to the 
knowledge of the co. within Road Traffic 
Act, 1930 (c. 43), s. 112 (3), <fe the conviction 
must be quashed. — Ocean Accident & 
Guarantee Corpn., Ltd. v. Cole, [1932] 2 
K. B. 100 ; 101 L. J. K. B. 302 ; 147 L. T. 
78 ; 90 J. P. 191 ; 48 T. L. R. 392 ; 76 Sol. 
Jo. 378 ; 30 L. G. R. 206 ; 29 Cox, C. C. 
464, D. C. 

3217w. Effect of Issue of certificate.]— I have 

a very strong feeling that the Legislature 
intended that the insurance co. should be 
bound, &that when they had once given a 
certificate which entitled a person to obtain 
a licence it should not be open to them after- 
wards to say that they had not in fact 
insured that person. While I am sure that 
was the intention of the Legislature, I am 
not at all certain they have carried out that 
intention in the language which has been 
employed in the Act of Parliament [Road 
Traffic Act, 1930 (c. 43)] (Rigby Swift, J.). 
— Adams v. London General Insurance 
Co. (1932), 42 LI. L. R. 56. 

Annotation : — Consd. Israelson v. Dawson, [1933] 1 K. B. 

301. 

3217x. .] — Held: (1) on learning that 

insured had made a false statement in the 
proposal form the co. were entitled to con- 
sider their position for a reasonable time 
before deciding to repudiate liability, &, on 
the facts, a reasonable time had not been 
exceeded; (2) sect. 1 (1) of Third Parties 
(Rights against Insurers) Act, 1930 (c. 43) 
only transferred to the injured third party 
such rights as the insured himself might have 
against the insurer, & the insurer was entitled 
as against the third party to rely on any 
defence which he could have raised against 
the insured ; (3) sect. 36 (4) of Road Traffic 
Act, 1930 (c. 43), did not deprive an insur- 
ance co. of the right to repudiate liability on 
a policy obtained by fraud, misrepresentation 
or concealment ; (4) the issue of a certificate 
of insurance under sect. 36 (5) of Road 
Traffic Act, 1930 (c. 43), did not amount 
to an undertaking to all the world that the 
policy referred to was valid for all purposes 
& did not prevent the insurance co. from 
repudiating a policy obtained by fraud. — 
McCormick v. National Motor & Accident 
Insurance Union, Ltd. (1934), 50 T. L. R. 
528 ; 78 Sol. Jo. 633 ; 40 Com. Cas. 76, C. A. 

Annotation : — As to (2) Refd. Guardian Assurance Co. n. 

Sutherland, 11939] 2 All E. K. 246. 

3217y. Car lent to uninsured person — 

Accident — Right to recover against owner — 
Without suing driver.] — The owner of a 
motor car who, in contravention of Road 
Traffic Act, 1930 (c. 43), s. 35 (1), permits his 
car to be used by a person who is not insured 
against third party risks, is liable in damages 
to a third party who has been injured by the 
negligent driving of the uninsured person. 
In such a case the object <fc purview of the 
Act show that the penalties prescribed by 
sect. 35 (2) were not intended to be the»sole 
remedy for a breach of the owner’s statutory 
duty. Where a person uninsured against 
third party risks is permitted by the owner 
to use a car, & injury is caused by his negligent 
driving to a third party, the latter may, where 
the uninsured person is without means, sue the 


owner of the car directly for damages for 
breach of his statutory duty & need not first 
sue the uninsured person. — Monk v. Warbey, 
[ 1935] 1 K. B. 75 ; 104 L. J. K. B. 153 ; 152 L. T. 
194 ; 51 T. L. R. 77 ; 78 Sol. Jo. 783, C. A. 

Annotations : — Expld. Richards v. Port of Manchester Insur- 
ance Co. (1934), 152 L. T. 413. Distil. Daniels v. Vaux, 
[1938] 2 K. B. 203. 

321 7z. Loss due to delay in 

suing driver.] — In 1932 A., who was at all 
material times the registered owner of an 
M. G. car, lent or gave it to her son B., who 
used it as his own until Mar. 1934, when he 
negligently knocked down & injured C., a 
policeman on duty on the highway. At the 
time of the accident & to the knowledge of 
both A. & B. the policy of insurance for third- 
party risks which had boon kept on foot 
by A. had expired, but before its expiration 

A. had informed both B. & the insurers that 

B. must in future pay the premiums himself. 

C. did not take proceedings against B., but 
there wore negotiations between them for a 
settlement of C.’s claim, which were not 
concluded in Nov. 1936, when B. died : — 
Held: in an action by C. against A., (1) B. 
was not the servant or agent of A. in driving 
the car ; (2) A. was not liable in damages for 
breach of the statutory duty to insure under 
Road Traffic Act, 1930 (c. 43), s. 35 ; for an 
action could have boon brought against B. 
in his lifetime, & judgment would have been 
satisfied out of B.’s assets, so that C. bad 
suffered no damage in consequence of the 
breach. — Daniels v. Vaux, (1938J 2 K. B. 
203 ; [1938] 2 All IS. K. 271 • 107 L. J. K. B. 
494 ; 159 1,. T. 159 ; 51 T. L. R. 021 ; 82 
Sol. Jo. 335. 

3217aa. .] — Gray v . Blaokmore, No. 

32171 , ante . 

3217bb. Cancellation of certificate in 1934 — 

Judgment obtained in 1935 — Effect of Road 
Traffic Act, 1934 (c. 50), s. 10 (1).] — An in- 
surance co. issued to the owner of a motor 
vehicle a policy of insurance against third 
party risks & delivered to him a certificate 
of insurance. A cause of action covered by 
the policy arose in favour of third parties 
against the insured. Subsequently, the co., 
having a right to do so, elected to avoid the 
policy on certain grounds, & the policy was 
avoided & the certificate of insurance was 
properly cancelled. Thereafter, but before 
Road Traffic Act, 1934 (c. 50), s. 10, had 
come into force, the third parties brought 
their action against the insured, &, after that 
sect, had come into force, they recovered 
judgment in that action. In an action 
brought under that sect, by the third parties 
against the insurance co. to recover the 
amount of the judgment : — Held : pltfs. 
were entitled to recover ; inasmuch as a 
certificate of insurance had in fact been 
delivered to the insured within the meaning 
of the sect., the judgment sued upon had been 
obtained after the coming into force of the 
sect., & defts. had not obtained a declaration 
under sub-sect. (3) of the sect, that they were 
entitled to avoid the policy ; & notwithstand- 
ing that the earlier action had been brought 
& the policy & certificate of insurance cancelled 
before the coming into force of the sect. — 
Croxford v. Universal Insurance Co., 
Ltd., [1935] 2 K. B. 409 ; 104 L. J. K. B. 
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560 ; 153 L. T. 151 ; 51 T. L. R. 572 ; 79 
Sol. Jo. 559. 

3217cc. Permitting user without Insurance — 

— What amounts to.] — A motor car was let 
on hire by its owner, the second deft., to a 
hiree, who was a member of the Jewish race. 
The owner gave to the hiree a cover note 
against third party risks under a policy issued 
by the first defts. The cover note was sub- 
ject to a condition excluding from the 
insurance various classes of persons, including 
Jews. Whilst driving the car the hiree 
collided with & injured pltf. : — Held : (1) the 
first defts. had not “ permitted ” the car to 
be used without an insurance against third 
party risks, as required by Road Traffic Act, 
1930 (c. 43), s. 35, & had not committed a 
breach of statutory duty under that sect. ; 
(2) the second' deft, had “ permitted ” the 
car to be so used, & the pleadings disclosed 
a cause of action against him, notwithstanding 
that no judgment had been obtained against 
the hiree, & that the hiree had not been made 
a party to the action. — Richards v. Port op 
Manchester Insurance Co., Ltd. (1934), 
152 L. T. 261 ; affd., 152 L. T. 413, C. A. 

321 7dd. .] — At a public auction 

held by the second defts., the first deft, 
bought a motor car. He drove it away, 
although, to the knowledge of the servants 
of the second defts., the car was uninsured A 
unlicensed. In fact, the servants of the 
second deft, lent the first deft, the co.’s 
trade number plates for* the purpose, <St 
supplied him with a slip, referring to a 
different car but altered by them to appear 
to refer to the car in question, & assured him 
that such a proceeding was quite in order. 
Pltf. was injured by the alleged negligent 
driving of the first deft., but, as a judgment 
against him would he useless, pltf. did not 
ask for judgment against him, but did ask 
for judgment against the second defts., 
alleging that they had caused or permitted 
t he first deft, to use a motor vehicle in respect 
of which there was not in existence a policy 
of insurance in accordance with Road Traffic 
Act, 1930, s. 35: — Held : as the sale had 
been completed before the driving of the cm* 
by the first deft., the second defts. had no 
control over him, A could not, therefore, be 
said to have “ caused or permitted ” him, 
to drive, &, in any event, the acts of the 
servants of the seconHt defts. were quite un- 
authorised by them. — Watkins v. O’Siiaugii- 
NESSY, [1939] 1 All E. R. 385 ; 83 Sol. Jo. 
215, 0. A. 

3217ee. Voidable policy subsisting at time 

of accident.] — Heft. W. E. B., with the know- 
ledge of deft. H. A. B., signed a proposal 
form for a policy to satisfy Road Traffic Act, 
1930, in the name of deft. II. A. B. as pro- 
poser &. registered owner of the van, the 
vehicle to be driven by W. E. B. The pur- 
chase price of the van had been lent to 
W. E. B. by II. A. B., but thereafter H. A. B. 
had no concern with the user of the van which 
was employed by W. E. B. in his business. 


On Aug. 2G, 1938, pltf.’s husband was fatally 
injured by the negligent driving of the van 
by W. E. B. On May 12, 1938, at the suit 
of the insurance co., the policy was avoided 
by reason of misrepresentation in the pro- 
posal form. This action was subsequently 
brought against W. E. B. whose negligence 
was not denied, & against H. A. B. on the 
grounds (i) that he was the owner of the van 
& caused or permitted it to be used when 
there was not in force a policy of insurance 
or such a security in respect of third party 
risks as complied with Road Traffic Act, 
1930, Part 11., & (ii) that if not the owner, 
he caused or permitted the user of the car 
in breach of sect. 35 (1) of that Act: — 
Held : (1) H. A. B. was not the owner of the 
van & could not, therefore, have caused or 
permitted the driving of it ; (2) until the 

policy was declared void by the ct., there 
was for the purposes of this action, a sub- 
sisting policy of insurance in respect- of the 
van. — Hoodbarne v. Buck, [1939] 4 All 
E. R. 107 ; 161 L. T. 348 ; 103 J. P. 393 ; 5(3 
I T. L. R. 36 ; 83 Sol. Jo. 850. 

3217ft. Extension of insurance to car driven 

* with assent of assured — Effect of Road Traffic 
Act, 1930 (C. 43), s. 36.] — (1) A motor 
insurance policy declared that “ this insur- 
ance shall extend to indemnify any person 
who is driving on the assured’s order or with 
his permission ’’ in respect of various lia- 
bilities, which included third party risks : — 
Held : upon the true construction of above 
sect., the insurers were freed from the require- 
ments of Life Assurance Act, 1774 (c. 48), 
as to insurable interest <fc the presence in the 
policy of the name of the assured, & the 
insurers were legally bound to indemnify all 
14 persons or classes of persons ” referred 
to in the policy, whether parties to the con- 
tract of insurance or not. (2) Where in a 
motor insurance policy a particular car is 
specified as the subject of insurance, & by a 
clause in the policy its benefits are extended 
to the assured when driving another car with 
the owner’s permission, the interest of the 
assured ceases when lie parts with the speci- 
fied car, <& the extending clause falls together 
with the rest of the policy. — Tatters a ix v. 
Drysdale, [1935] 2 K. B. 174 ; 104 L. J. 
K. B. 51 1 ; 153 L. T. 75 ; 51 T. L. R. 405 ; 
79 Sol. Jo. 418. 

Annotation : — As to { 2) Consd. Peters v. General Accident & 
Life Assurance Corpn., Ltd., [1937] 4 All E. It. 628. 

3217gg. Effect of disposal of specified car.] 

— Tattersall r. Drysdale, No. 3217ff, ante. 

3217hh. Premium advanced by finance com- 

pany — Certificate delivered to company.] — A 

policy of insurance in respect of a motor car 
was prepared for & signed by S., the pre- 
mium being paid by M. F., Ltd., who by 
agreement were to be repaid by S. in instal- 
ments. Until the premium had been repaid 
in full M. F., Ltd., were to retain the policy 
& the certificate, which were delivered to 
them by the insurers. S. never saw the 
certificate. When driving the motor car S. 
^was stopped & requested to produce his 


a title to defend an action which might, 
deprive them of the statutory right 
conferred upon them by sect. 10 (1 ). — 
Zurich General Accident & Lia- 
uiuty Insurance Co. r . Livinuston, 
[1938] S. C. 582.— SCOT. 


3217hh i. Road Traffic Act, 

1934 (c. 50), s. 10— Men available.]— 
An insurance co. brought an action for 
declarator in terms of Hoad Tralllc, 
Act, 1931 (c. 50), s. 10 (1). Certain 
third parties, who had not commenced 
proceedings against insured prior to 


the raising of the action of declarator, 
craved to be sisted as defenders : — 
Held ; they were entitled to be sisted, 
in res]>ect that, while they had not a 
statutory title by virtue or the proviso 
to sect. 10 (3) they had at common law 
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certificate of insurance. M. F., Ltd., pro- 
duced the certificate within five days. Upon 
an information preferred against S. for unlaw- 
fully using a car without having in force in 
relation thereto a policy of insurance, the 
justices held that the certificate had not been 
delivered within Road Traffic Act, 1930 
(c. 43), s. 36 (5) to S., whom the justices held 
to be the person by whom the policy had been 
effected, & they convicted S. On appeal, S. 
pleaded that the delivery of the certificate 
to a person designated by the insured was 
sufficient compliance within sect. 36 (5) & 
alternatively that M. F., Ltd., were the 
persons by whom the policy was effectod & 
delivery to them was a sufficient compliance 
with that sect.: — Held: (1) inasmuch as 
there was no evidence that M. F., Ltd., had 
received the certificate as agents for S., it 
could not be said that the certificate had been 
delivered to S. ; (2) the policy was effected 
by S., & not by M. F., Ltd., & there was, 
therefore, no delivery to the person by 
whom the policy was effected within 
sect. 36 (5). — Starkey v. Hall, [1936] 2 All 
E. R. 18 ; 80 Sol. Jo. 347, I). C. 

3217jj. Passenger carried by reason of con- 

tract of employment.] — A policy of insurance 
was taken out by I). in respect of a motor 
vehicle. The policy, which was headed 
“ Commercial motor policy,” incorporated 
a previous proposal by 1). in which he had 
given a warranty or undertaking that pas- 
senger risk was not to be covered ; it provided 
that the vehicle would be used only for 
general haulage other trades, & that the 
insurance co. would indemnify 1). against 
liability in respect of “ death of or bodily 
injury to any person caused by or arising out 
of the use of the vehicle. . . . Provided 
always that the co. shall not be liable in 
respect of ... (b) death of or bodily injury 
to any person in the employment of the 
insured arising out of & in the course of such 
employment ; (c) death of or bodily injury 
to any person (other than a passenger carried 
by reason of or in pursuance of a contract 
of employment) being carried in or upon 
.... such vehicle ” : — Held : the language 
of clause (c) was not to be construed as 
applying only to the death of or injury to a 
person in the employment of D. while being 
carried on the vehicle ; it applied to any 
person being carried in pursuance of a con- 
tract of employment with another employer ; 
& therefore when such a person, while being 
carried on the vehicle, was killed owing to 
the negligence of the driver, the insurance 
co. was bound to indemnify D. in respect of 
his liability to the representative of the 
deceased person. — Izzard v. Universal 
Insurance Co., Ltd., [1937] A. C. 773 ; 
[1937] 3 All E. R. 79 ; 106 L. J. K. B. 460 ; 
157 L. T. 355 ; 53 T. L. R. 799 ; 81 Sol. Jo. 
475 ; 42 Com. Cas. 352, H. L. 

Annotation .* — Refd. Baker v. Provident Accident & White 
Cross Insurance Co., [1939] 2 All E. R. 690. 

3217kk. .] — Pltf. was employed at the 

C. Laundry, which was situated in a some- 
what isolated spot about a mile from the 
main Manchester to Bury road, making it 
necessary for the owners of the laundry to 
grant their employees certain transport 
facilities for getting to & from their employ- 
ment. This the owners did by the use of 


their own vans. Along the main Man- 
chester to Bury road was a regular service of 
buses, which passed B. Bridge, near the point 
at which the road to the laundry left the 
main road. Pltf., while riding away from 
work in a laundry van driven by one C., a 
laundry employee, was injured as the result 
of a collision between the van <fc another 
vehicle at a point beyond B. bridge on the 
way to Bury, & she subsequently obtained a 
judgment for damages against C. & G., the 
driver of the other vehicle. The judgment 
was satisfied in part by Cl., & pltf. then 
brought an action against deft. co. as the 
laundry owners’ insurers against third party 
risks in respect of the van. The policy, in 
accordance with Road Traffic Act, i930, 
s. 36 (1) ( b ) (ii), covered passengers earned 
in the van by reason of or in pursuance of a 
contract of employment. It was found as a 
fact that the owners of the laundry had given 
permission to their employees to travel on 
their vans to B. Bridge, but no further : — 
Held: (I) beyond Li. Bridge pltf. was not 
riding in the van as a passenger with the 
permission or authority of the employers. 
The carriage of pltf. beyond this point was 
riot therefore a. carriage by reason of or in 
pursuance of her contract of employment, A 
deft. co. incurred no liability under the policy 
in respect thereof ; (2) absence of notice 

under Road Traffic. Act, 1931, s. 10 (2), if 
if is relied upon, should he pleaded. — Baker 
V. I’ROVTDENT ACCIDENT & WHITE (-ROSS 

Insurance (Jo., Ltd., 11939] 2 All 10. R. 
690 ; 83 Sol. Jo. 565. 

321711. Passenger In car — Payment for 

journey.] — Pltf. was a passenger in a motor 
car insured against third -party risks with 
defts. Pltf. & a friend had arranged to travel 
to Condon by train ; but the owner of the 
car, having to go to London to give evidence, 
offered to take them for 25 8. each. Upon 
the journey the car collided with a lorry. 
Pltf. recovered judgment for damages & 
costs against the owner of the car, & then 
brought this action to recover the sum so 
awarded from deft, insurance co., relying 
upon Road Traffic Act, 1934 (c. 50), s. 10. 
The car was insured under a private motor 
car policy for use for social, domestic & 
pleasure purposes. The owner was not, so 
far as was known, in the habit of carrying 
persons for payment, & pltf. was a stranger 
to him : — Held : (1 ) the policy did not cover 
the use which was made of the car on the 
journey in question ; (2) the owner of the car 
was not bound by Road Traffic Act, 1930 
(c. 43), s. 36 (1), to have in force a policy of 
insurance to cover any liability he might 
incur to pltf. in the circumstances of this 
journey, which was an isolated occasion. 
The effect of the sub-sect, is only to require 
the owner to have such a policy in force 
w r here the vehicle is habitually used for the 
carriage of passengers for hire or reward. — 
Wyatt v. Guildhall Insurance Co., Ltd., 
11937] 1 K. B. 653 ; [1937] 1 All E. R. 792 ; 
106 L. J. K. B. 421 ; 156 L. T. 292 ; 53 

T. L. R. 389 ; 81 Sol. Jo. 358. 

Annotation: — As to (1) Distd. MacCurthy v. British Oak 
lusuranco Co., [193*1 3 All E. R. 1. 

3217mm. Road Traffic Act, 1934 (c. 50), s. 10 — 

When available.] — Road Traffic Act, 1934 
(c. 50), s. 10, is a sect, which makes insurers 
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liable in the circumstances & under the con- 
ditions specified in the whole of that sect., 
& not merely those specified in sub-sect. (1). 
Therefore insurers may protect themselves 
from liability under sect. 10 (1) jf they comply 
with the conditions set out in sub-sect. (3) 
& obtain a declaration that the policy was 
. obtained by the non-disclosure of a material 
fact or by a representation of some fact 
which was false in some material particular, 
such action for a declaration being brought 
within three months after the commencement 
of the proceedings in the running-down action 
in which judgment was given. In Crox - 
ford's case the running-down action was 
brought on Aug. 8, 1934, & therefore the 
last day on which the insurance co. could 
commence an action for a declaration was 
Nov. 3, 1934 ; but sect. 10 of the Act of 1934 
did not come into operation until Jan. 1, 
1935, & therefore the insurance co. could not 
have taken proceedings under sect. 10 (3) to 
obtain protection under that sect, because 
at that time the sect, had not come into 
operation, & it did not have a retrospective 
effect. In Norman's case it had been found 
as a fact that there was no contract of insur- 
ance between the insurance co. & the assured 
at the time of the accident. The running- 
down action was brought on Oct. 26, 1934, & 
'therefore the three months within which the 
insurance co. must bring t eir action for a 
declaration would expire on Jan. 26, 1985 : — 
Held : in neither case could sect. 10 of the 
Act of 1934 be applied so as to make the 
insurance co. liable. — Croxford v. Uni- 
versal Insurance Co., Ltd., Norman v. 
Gresham Fire <te Accident Insurance 
Society, Ltd., [1936] 2 K. 13. 253 ; [1936] 1 All 
E.R.151; 105 L. .T.K. 13. 294 ; 154L.T.455; 
52 T. L. R. 311 ; 80 Sol. Jo. 164, C. A. 

Annotation: — Reid. Dolan v . Dominion of Canada General 
Insurance Co., [1936] 2 All E. 11. 1354. 

3217nn. .] — A pedestrian was 

knocked down & injured by a motor car on 
Jan. 12, 1934. The pedestrian recovered 
damages against the motorist, which damages 
were not paid. The pedestrian thereupon 
brought an action against the motorist’s 
insurance co., basing her claim on Road 
Traffic Act, 1934 (c. 50), s. 10. The Act of 
1934 received the royal assent on July 31, 
1934, & sect. 10 came into operation on 
Jan. 1, 1935: — Held: sect. 10 was not 
retrospective to an accident which occurred 
before the sect, came into operation, & the 
action could not be maintained. — Dolan v. 
Dominion of Canada General Insurance 
Co., [1936] 2 All E. R. 1354. 

321700. -Plif. obtained a judg- 

ment against T. in respect of injuries caused 
by the negligent driving of T.’s motor car. 
T. having no moans, pltf. sued T.’s insurers, 
deft, corpn,., under the provisions of Road 
Traffic* Act, 1934 (c. 60), s. 10 (1). T.’s 
insurance policy covered the use of his car 
“ for social, domestic & pleasure purposes,” 
& for use “ in connection with his business or 
profession ” as stated in the schedule. T. 
was a motor mechanic, & was described as 
such in the schedule, but in his spare time 
farmed a few sheep. At the time of the 
accident, which caused the injuries, the car 
was being used to convey some sheep. 
Pltf. relied ( inter alia) upon the provisions 


of Road Traffic Act, 1934 (c. 60), s. 12 ( d ) 
Held : (1) T. must be regarded as carrying 
on a business of sheep-farming, as a sideline. 
At the time of the accident, his car was 
therefore being used not in connection with 
his business of a motor mechanic, but for the 
carriage of goods in connection with a busi- 
ness other than that stated in the policy & 
pltf. could not recover in this action ; (2) this 
was not a question of the actual nature of the 
goods carried or their physical characteristics 
within Road Traffic Act, 1934 (c. 50), s. 12 (d). 
— Jones v. Welsh Insurance Corpn., Ltd., 
[1937] 4 Ail E. R. 149 ; 157 L. T. 483 ; 54 
T. L. R. 22 ; 81 Sol. Jo. 886. 

3217pp. .] — The vendor of a motor 

van insured by defts. handed over the insur- 
ance policy with the van to the purchaser. 
The policy contained the usual clause extend- 
ing the cover to any person driving with the 
consent or permission of the insured. Pltf., 
who had been injured by the van after the 
sale had been completed, obtained a judgment 
against the purchaser, & in the present action 
sought to recover the damages he had been 
awarded from the present defts. under the 
provisions of Road Traffic Act, 1934 (c. 50), 
s. 10. The motor van was sold for £10, of 
which £5 was paid when the van was handed 
over & the remaining £5 after the occurrence 
of the accident: — Held: (1) at the time of 
the accident, the purchaser could not be 
said to be driving the van by the order or 
with the permission of the vendor, as the van 
was then the purchaser’s own property ; 
(2) the insured was not entitled to assign his 
policy to a third party. An insurance policy 
is a contract of personal indemnity, & the 
insurers cannot be compelled to accept 
responsibility in respect of a thud party who 
may bo quite unknown to them. — Peters v. 
General Accident Fire & Life Assurance 
Oorpn., IjTD., [1938] 2 All E. R. 267 ; 158 
L. T. 470 ; 54 T. L. R. 663 ; 82 Sol. Jo. 
294 ; 36 L. G. R. 583, C. A. 

321 7qq. .] — By a policy of motor 

insurance, issued in Nov. 1935, defts. agreed 
to indemnify F. against third-party risks 
in respect of a motor vehicle. During the 
currency of that policy, an accident occurred, 
involving F., the owner of the motor vehicle, 
<fc two other persons, B. A O. B. brought an 
action against F. in respect of the accident, 
& C. was served with a third-party notice 
in that action. Notice of that third-party 
notice was duly given to the insurers. C., 
the third party, counterclaimed for damages 
against F., & recovered judgment against F. 
on the counterclaim. No notice of the 
counterclaim by the third party was given to 
the insurers. As that judgment remained 
unsatisfied, the third party brought ^n action 
against the insurer's under Road Traffic Act, 
1934 (c. 50), s. 10, claiming the amount of the 
judgment & costs : — Held : as the insurers 
had had no notice of the counterclaim in 
which the judgment was given, pltf. could 
not recover against the insurers. “ The pro- 
ceedings in which the judgment was given ” 
in soct. 10 (2) (a) meant “the proceedings 
begun by a person who may for this purpose 
be regarded as a pltf., which results in the 
judgment upon which reliance is placed as 
against the insurers.”— Gross v. British Oak 
Insurance Co., Ltd., [1938] 2 K. B. 167 ; 
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[1938] 1A11B.E. 383 ; 107 L. J. K. B. 577 ; 
159 L. T. 280. 

321 7rr. .] — W. was insured with 

deft. co. against third-party risks in respect 
of a side-car, & the policy provided that deft, 
co. should not be liable in respect of any 
accident incurred while any motor cycle was 
being driven by or was for the purpose of 
being driven by him in the change of any 
person other than the insured. W., while 
driving with a friend, fell ill, & allowed the 
friend to drive the side-car. While being so 
driven the side-car collided with a lorry, 
with the result that pltf. was injured. In 
an action against W., pltf. recovered damages 
<fc now sought to recover them from the 
insurance co. W., in a friendly & casual 
conversation with an agent of the insurance 
co., had mentioned that an action had been 
brought against him : — Held : (1) upon the 
construction of the policy the exception 
applied & W. would not havo been able to 
recover thereunder, &, therefore, pltf. could 
not recover in this action under Road Traffic 
Act, 1934 (c. 50), s. 10 ; (2) notice to an 
insurance co. of proceedings against the 
insured must bo something more formal than 
a casual mention of the proceedings in a 
conversation. There must be something 
which indicates that notice is being given. 

Semble : such notice can be given to an 
agent of the insurance co. — Herbert v . 
Railway Passengers Assurance Co., [1938] 
1 All E. R. 050 ; 158 L. T. 417. 

3217ss. : Pltf., who had been 

involved in a motor accident & suffered 
personal injuries, recovered judgment for 
£1,401 19s. Qd. against the impecunious 

driver of the car in fault. The judgment 
being unsatisfied, ho brought the present 
action against the insurers under Road Traffic 
Act, 1934 (c. 50), s. 10 (1). The co. pleaded 
that the car was not being used for social, 
domestic, or pleasure purposes, but was being 
used for hire, within the limitations as to 
use set out in the certificate of insurance & 
the descriptions of use in the policy. The 
car belonged to C., a garage proprietor, & 
was insured by him, with other cars. He 
had occasionally employed R. as a pro- 
fessional driver, but on this occasion R. had 
borrowed the car in question, without pay- 
ment, to tako a party of his friends to 
Southend. The trip had been arranged 


some time before the day of the accident. 
When R. fetched the car from the garage, 
he filled up with oil & petrol, for which he 
paid C. about 10s. This expenditure was 
subsequently reimbursed to R. by his 
friends : — Held : the car was being used for 
social & domestic purposes within the mean- 
ing of the policy, & there was no such arrange- 
ment as would amount to a hiring. Pltf. was 
therefore entitled to recover the damages 
awarded in the previous accident. — 
McCarthy v. British Oak Insurance Co., 
Ltd., [1938 J 3 All E. R. 1 ; 159 L. T. 215 ; 
82 Sol. Jo. 508. 

3217tt. — Declaratory order.]— A policy 

of insurance & a cover noto against third- 
party risks in respect of a motor-car were 
obtained by misrepresentation & non-dis- 
closure of material facts: — Held: (1) the 
insurance co. was entitled to a declaration 
under sect. 10 (3) of Road Traffic Act, 1930, 
that they were entitled to avoid the policy 
& the cover note ; (2) a policy of insurance 
or cover note so obtained insures no one, & 
therefore cannot bo Ik* Id to be a “ policy of 
insurance ” within sect. 30 (4) of Road 
Traffic Act, 1930, so as to make the insurance 
co. liable under that sect, to indemnify the 
persons or classes of persons specified in the 
policy ; (3) Road Traffic Act, 1930, s. 30 (4) 
only gives a statutory rigid to specified 
persons to sue upon the contract of insurance, 
does not place a statutory liability upon 
the insurer; (4) where an insurance co. are 
suing for a declaration under Roail Traffic 
Act, 1934, s. 10, it is a proper case for the ct. 
to make a declaratory order in the absence of 
the deft. — Guardian Assurance Co., Ltd. 
v. Sutherland, [1939] 2 All E. It. 210 ; 55 
T. L. It. 570 ; 83 Sol. Jo. 398. 

3217uu. Condition relating to weight & 

characteristics of goods- — What amounts to.] — 
Jones v. Welsh Insurance Corpn., Ltd., 
No. 3217oo, ante. 

Effect on validity of arbitration clauses.] 

— See Arbitration, Noa. 294b, 294c, ante. 


Sub-sect. 5. — Insolvency of Insurers. 
Rights of third parties.] — See Third Party 
(Rights Against Insurers) Act, 1930 (c. 25) ; 
Bankruptcy, Nos. 5958a ; &> Companies, 

Nos. 0050b -0050d. 


Part VI. — Guarantee Policies. 


3218a. .] — Leaving out the proviso altogether, 

the object of the instrument is to guarantee 
the payment of money to the mtgee. 
Whether the mtgor. is insolvent or not, or 
whether the property has depreciated or not, 
it is an absolute guarantee to pay the principal 
& interest if the mtgor. does not pay according 


t»o his covenant (Hawkins, J.). — Mortgage 
Insurance Corpn., Ltd. v. Inland Revenue 
Combs. (1887), 20 Q. B. D. 045 ; 57 L. J 
Q. B. 174 ; 68 JU T. 700 ; 30 W. R. 477 ; 4 
T. L. R. 172. 

1219a. ] — Goddard & Smith v. Frew, [1030 1 

4 AH E. K. 358, C. A. 


PART VI, SECT. 1. 

8220 iii. S. P. Victory v. Sas- 
katchewan Guarantee J& Fidelity 
Co., Ltd., [1927 1 3 D. L. R. 647 : [1927 J 
2 W. W. R. 577 ; 21 Saak. L. R. 551 ; 
varied , [1928] 2 D. L. R. 829; [1928] 
S. C. R. 264.— CAN. 


8220 iv. .1 — Semble : 

guarantee bond* or policies are con- 
tracts uberrima fidet . — Clarkson v. 


Anapa accident & Fire Assurance 
lo., [1931] O. R. 787 ; 4 D L. R 769 ; 
ffd.. [1932] 0. R. 405 ; 3 D. L. R. 188. 
- CAN. 

sz. Limitation of action.]-- An action 
y fidelity insurers against auditors for 
iilure to discover fraud & conversion 
i barred after thirty years. — Guardian 
nsuhance Co. e. Sharis Milne & Co., 
[938 J 4 D. L. R. 811. — CAN. 
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PART VI. SECT. 2. 

■a. Consecutive bonds — Extent of 
liability.}— In an action upon certain 
fidelity bonds issued by deft, insurance 
co.. In consecutive years, under Real 
Estate Agents’ Licensing Act, as it 
stood from time to time : — Held ; they 
were distinct & independent contracts 
& deft, was liable under each of three 
of them to the extent of the amount 
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3284a. Statements of fact as to duties.] — 

In an application for a policy of fidelity 
guarantee to be issued by resps. in respect of 
a solr. employed by the claimants to receive 
mtge. moneys, the claimants in reply to 
certain questions stated {inter alia), that the 
solr. was required to send daily statements of 
cash received & to pay over such cash to the 
claimants as soon as it was received. Before 
the policy was renewed the claimants dis- 
covered that the solr. was not in fact handing 
over money as soon as it was received, but 
this fact was not communicated to resps., 
& the policy was duly renewed. The 
claimants suffered loss through the acts or 
defaults of the solr., & they claimed indemnity 
under the policy. Resps. denied liability, 
alleging that the answers to the questions 
in the application were warranties & made 
the basis of the contract, & that by a con- 
dition in the policy it was rendered void by 
wrong answers to such questions : — Held : 
the answers to the questions were merely 
statements of fact as to the duties of the solr. 
& were not warranties that such duties would 
be strictly performed. There was no proof 
that before the renewal the claimants were 
aware of dereliction of duty by the solr., 
though they may have known that the 
duties had not been strictly performed, & 
.they were entitled to recover. — Hearts of 
Oak Building Society v. Law Union & 
Rock Insurance Co,, Ltd., [1936] 2 All 
E. R. 619 ; 80 Sol. Jo. 755. 

3236. Add. Annotation Refd. Welch v. Royal 


Digest Supplement. 


Exchange Assurance, [1939] 1 K. B. 

294. 

3243a. Guarantee of payment of bonds — Bond 
containing gold clause — Whether insurance of 
payment on gold basis.] — The claimants 
effected policies of insurance in relation to 
bonds issued by provinces of the Dominion 
of Canada containing a gold clause & an 
option to claim payment either in Canadian 
or in United States dollars. Payments -were 
made upon surrender of coupons or bearer 
bonds, <fc payment had been made in paper 
dollars. No claim had been made for any 
larger payment. The claimants later alleged 
that there was an obligation under the gold 
clause to pay the gold value of each coupon 
or bond, & that, by reason of the issuers 
having paid less than that amount, they had 
suffered a loss within the indemnity under 
the policy issued by the resps. Under one 
form of such policy, the insurers guaranteed 
to the insured the redemption of the principal 
at par & the full payment of the dividends. 
Under the other form, the insurers guaranteed 
to make good to the insured 50 j)er cent, of 
such sum or sums as the insurers might fail 
to j>ay in cash in compliance with their 
obligations in respect of prmcjjml & interest : 
—Held : the terms of the bonds could not 
be read into the policies, therefore, the 
claimants had suffered no loss within the 
terms of the policy, & were, therefore, not 
entitled to any payment thereunder. — 
Sturgr & Co. v. Excess Insurance Co., Ltd., 
[1938] 4 All E. R. 424; 159 L. T. 606; 55 
T. L. li. 1 1 7 ; 82 Sol. Jo. 101 1 ; 44 Com. Cas. 40. 


stated in each of them for the payment, 
of any damages sustained by reason of 
wrongful or dishouest dealing, on the 
part of tho holder of the licence under 
said Act for whom the bonds were 
furnished, during the term of any 
lioence held by him concurrent with 
the period for which each bond stood. 
With respeot to another bond, the last 
bond isauod, there was no liability 
thereunder, slnoe the bonded agent 
did not hold a licence after the date the 
bond was issued, & tho expression 
therein, “ during the term of any real 
estate agent’s licence, held by him 
under said Act,” could not reasonably 
be Interpreted as referring to any 

S eriod before said date. — Wkbhtbr v. 

f UN BILAL ACCIDENT ASSURANCE Co. 
of Canada, [1933] 2 W. W. R. 60 ; 
47 B. C. R. 226. — CAN. 

PART VI. SECT. 3. 

3233 iii. .]-- 

Rural Municipality of Enfield r. 
London Guarantee & accident Co., 
Ltd. (Sask.), U926] 4 I). L. R. 37 ; 
11926] 2 W. W. R. 737.— CAN. 

3233 Iv. .] — 

Grain Claims Bureau, Ltd. t\ 
Canadian Surety Co. (No. 2), [1927] 
3 W. W. R. 1 ; 37 Man. L. R. 76 ; revsd., 
11928} 1 D.L. R. 677 : [1928] 1 W. W.R. 
263 ; 37 Man. L. R. 235. — CAN. 

3233 v. .1 — There is no 

difference in principle betwoon a 
statement of 'fact & an undertaking 
that some particular thing shall be 
done. Both may be matters bearing 


upon the risk, & therefore each may be 
a warranty. — Renfrew County v. 
United States Fidelity & Guaran- 
tee Co., [1933] O. R. 796 ; 4 D. L. R. 
064.— CAN. 

3243 1. Embezzlement — Committed 

within twelve months prior to notice of 
discovery — What amounts to. ] — London 
Guarantee & Accident Co., Ltd. v. 
City of Hai.tfax, [1927] 1 D. L. R. 
1129: [1927] S. C. R. 165— CAN. 

3243 ii. How construed .] — 

When tho insurer bound himself to 
pay the insured (employer) such 
“ pecuniary losses . . . as (the insured) 
shall havo sustained of money or other 
personal property ... by anr act or 
acts of larceny or embezzlement on tho 
part of” (an employee), it is sufficient 
to And these acts to have been fraudu- 
lent or dishonest & such indeed as to 
amount to embezzlement, if not in tho 
technical sense, at least in tho non- 
technical or popular sense, of tho word. 
The word *‘ embezzlement ” should 
not be construed in tho same way & 
with tho same specific meaning as it 
would be construed when used In an 
indictment under the criminal law. — 
Canadian Surety Co. v. Quebec 
INRUUANCE AGENCIES, LTD., [1936] 
S. C. R. 281 ; 2 D. L. R. 690 ; 66 Can. 
C. O. 4 8.— CAN. 

3243 ii. .] — A fidelity bond 

against acts of larceny or embezzle- 
ment given by tho secretary of a sohool 
board covers any dishonesty or fraudu- 
lent conversion, & honce shortages in 


the secretary’s accounts. — Canadian 
Surety Co. v. Doucett, [1936] 2 
D. L. R. 019 ; 10 M. P. R. 403 ; 66 
Can. C. C. 94 ; 6 F. L. J. (Can.) 3.— 

CAN. 

sb. Larceny or embezzlement — Loss 
caused by neglect of duty.] — Jackson 
Bros. Grain Co, Ltd. v. United 
States Fidelity & Guaranty Co., 
[1934] 3 W. W. R. 485 ; 42 Man. L. R. 
469.— CAN. 

so. Misrepresentation.] — On appeal 
from a judgment in favour of pltf. in 
an action on a fidelity bond : — Held : 
the answers by pltf. In his application 
for the insurance, as to tho salary of the 
bonded employoe & as to the system 
of check or supervision of pltf.’s 
accounts were untrue in fact & material 
mispresentations which induced deft, 
to enter into the contract ; &, more- 
over, that, since the truth of said 
answers, & tho maintenance of the 
system of accounting & of compensa- 
tion of the employee were, under the 
conditions of the bond, conditions 
precedent to pltf.'s right of recovery, 
pltf.’s failure to comply therewith 
rendered the bond void ab initio. — 
McCammon r. Alliance Assurance 
Co., Ltd., [1931] 2 W. W. R. 621 ; 4 
D. L. R. 811.— CAN. 

PART VI. SECT. 4* 

3245 i. Non-disclosure of material 
fact. 1 — Clarkson v. Canada Accident 
& Fire Assurance Co., [1931] 4 
1). L. R. 769 : affd.. [1932] O. R. 405 ; 
3 D. L. R. 188 —CAN. 
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Part VII. — Insurance against Burglary and Theft 

3249. Add. Annotation : — Retd. Stevens & Sons v. 

Timber & General Mutual Accident Insurance 


Assocn., Ltd. (1933), 49 T. L. R. 224. 

3252. Add. Citations: — affd., [1927] A. C. 139; 
136 L. T. 263 ; 43 T. L. R. 46 ; 70 Sol. Jo. 
1111 ; 32 Com. Cas. 62, H. L. 

Add. Annotaiion8 : — Retd. Farra v. Hethering- 
ton (1931), 47 T. L. R. 465 ; Locker & Woolf, 
Ltd. v. Western Australian Insurance Co. 
(1935), 153 L. T. 334. 

3256. Add. Annotation : — Refd. Lake v. Simmons 
(1926), 95 L. J. K. B. 586. 

3257. Add. Annotation : — Generally , Refd. Lake v. 
Simmons (1926), 95 L. J. K. B. 586. 

3258. Add Citations: — revsd., [1926] 2 K. B. 51; 
95 L. J. K. B. 586 ; 135 L. T. 129 ; 42 T. L. R. 
425; 70 Sol. Jo. 584; 31 Com. Cas. 271, 
O. A. ; revsd.. [1927] A. C. 487 ; 96 L. J. K. B. 
621 ; 137 L. T. 233 ; 43 T. L. R. 417 ; 71 Sol. 
Jo. 369 ; 33 Com. Cas. 16, H. L. 

3259. Add. Annotations : — Dlstd.Algemeene.Bank- 
vereeniging v. Langton (1935), 40 Com. Cas. 
247. Refd. Lazard Bros. & Co. v. Brooks 
(1932), 37 Com. Cas. 224. 

3259a. Insurance against burglary & theft — Or 
“ any other loss whatever ” — Not confined to 
physical loss of documents.] — Applts., L. B. 
& Co., Ltd., pltfs. in the action, were insured 
by a group of underwriters, of whom resp. 
was one, against a number of risks, including 
the loss or deprivation of bills of exchange 
by robbery or other causes, or through the 
documents being mislaid or accidently de- 
stroyed. The insurance also covered loss by 
the negligent or fraudulent conduct of clerks, 
servants, or “ any other person or persons,” 
& was expressed to cover “ any other loss 
whatsoever ” through the dishonesty of any 
such clerk, servant, or other person or persons. 
Resps. were induced by the fraud of persons 
who were not their clerks or servants to 
accept certain bills of exchange, in conse- 
quence of which they incurred loss, & they 
brought this action to recover the amount 
of such loss from their underwriters : — Held : 
whatever might be the limitations suggested 
by the recital the operative part of the 
policy was unambiguous, & upon a true con- 


struction of the words used applts.’ loss was 
covered, & their claim must therefore succeed. 
— -Lazard Bros. & Co., Ltd. v . Brooks 
(1932), 38 Com. Cas. 46, H. L. 

3260a. “ Dishonesty ” — Discounting bills of ex- 
change subsequently dishonoured.] — Pltf. 
was insured by two policies, subscribed by 
deft., against loss or deprivation of bills of 
exchange through theft & any other loss 
whatsoever through theft or other dishonesty. 
During the currency of the policies pltf. was 
induced by false representations to discount 
certain bills of exchange. The bills were dis- 
honoured, & pltf. brought an action on the 
policies on the ground that he had suffered a 
loss through having dealt in the bills. Deft, 
contended that the above provision in the 
policies only covered accidental loss of docu- 
ments or physical deprivation of the pos- 
session of documents : — Held : pltf.’s loss 
was caused by dishonesty within the policy. — 
W a8serman v . Blacktutrn (1926), 43 T. L. R. 
95. 

Annotation .*— Consd. Lazard Tiros. & Co. v. Brooks (1932), 
37 Com. Cas. 224. 

3260b. “ Money made away with by theft ” — 
Bonds frauduently Issued by branch manager.] 

— Resps., pltfs. in the action, were a Belgian 
bank, with headquarters at Brussels & 
branches at a number of towns throughout 
Belgium. In the course of their business as 
bankers resps. took money from customers on 
deposit, & it was their practice when receiving 
money on deposit to give the customer a bond 
undertaking to repay t he money on a stated 
date. For a long time bonds of this kind were 
issued both by the head office & by the 
branches of resps. ; but at the end of 1929 
they decided that, in order to keep a better 
account of bonds outstanding, for the future 
bonds should only be issued by the head 
office. They accordingly instructed their 
branch managers that when after that date a 
customer should wish to place money on 
deposit the branch manager concerned must 
inform the head office, & the head office 
woukl then issue the necessary bond. Not- 
withstanding those instructions the manager 
of resps.’ Malines branch, who had retained 
in his possession a number of the old bond 


on it wad found outside the window 
Held : the trial Judge was Justified in 
inferring:, as be did, that force & 
violence had been used to effect the 
entry, & that the visible mark thereof 
had been made by a tool of some sort. 
A stick used to break the wiro netting 
of a screen is a “ tool ” within the 
meaning: of the policy. — Mullktt v. 
United States Fidelity & Guaranty 
Co., [19291 3 D. L. R. 140 ; 2 W. W. It. 
146; 41 B. C. R. 81.— CAN. 

>o. “ Excluding infidelity ** — Effect of 
theft by director or servant of company.] 
— The expression “ excluding: infi- 
delity ” in an insurance policy in- 
demnifying? a oo., ag?alnst the loss of 
moneys while locked up in a safe in 
specified promises excludes a theft of 
the money by any director of the co., 
as also theft by a servant of tho co. 
who owes a duty of faithfulness to the 
co. In respect or Its moneys. — French 
Hairdressing Saloons, Ltd. v. 
National Employers Mutual 
General Insce. Assoon., Ltd., [1937 j 
App. D. 60. — 8. AF. 


PART VII. SECT. 1. 

3248 i. Commencement of risk — Cover- 
ing note issued by broker — Loss before 
issue of policy — Broker not liable as 
insurer .] — Broit t?. Bennie S. Cohen 
& Son (N. S. W.), Ltd. (1926), 27 
S. R. N. 8. W. 29 ; 44 N. S. W. W. N. 
44.— AUS. 

so. Condition that books to be kept by 
assured.] — A policy of insurance against 
robberv of a shop was expressed to be 
subject to the following? condition : 
“ The co. shall not be liable for loss or 
damage . . . unless books & accounts 
are kept by the assured & are kept in 
such manner that the co. can accurately 
determine therefrom the amount of 

losr. ” There were no stat.ntorv con- 
ditions applicable to such a policy : — 
Held : It was a condition precedent to 
the co.’s liability that reasonably 
sufficient books of account should be 
available In support of the proofs of 

loss. — Freedman v. United States 
Fidelity & Guaranty Co., fl932] 
1 W. VV. R. 118 ; 1 D. L. R. 557 ; 40 
Man. L. R. 160.— CAN. 


PART VII. SECT. 2. 

sa. Burglary from “ safe or vault 
described in schedule.”] — Where money 
stolen by burglars was, at the time of 
the burglary, in a vault so described, 
but was not in the safe in the vault: — 
Held : the assurance was not confined 
to money in the safe. — Woodward’s, 
Ltd. v. United States Fidelity & 
Guarantee Co., [1927] 2 D. L. R. 126 ; 
[1927] 1 W. W. R. 529 ; 38 B. C. II. 
171.— CAN. 

•b. “ Visible marks of force dt 
violence made, by a tool.”] — A polioy of 
burglary insurance provided for in- 
demnity against loss occasioned by 
felonious entry by “ actual force & 
violenoe ” of which force & violence 
“ there shall be visible marks made 
upon the premises at the place of such 
entry by tools, etc.” The visible mark 
upon the premises in question was a 
hole in the wire netting of a window 
screen which was rusty, but intact 
before the entry, & through which it 
was admitted the burglar had entered. 
A small piece of wood with rust marks 
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forms, continued, without the knowledge 
of the head office, to issue bonds to cus- 
tomers who left money with him on deposit, 
& he used the money so left with him for his 
own purposes. Subsequently the fraud of the 
branch manager was discovered, & resps. 
were obliged to pay to the customers the face 
value of the bonds which he had issued. At 
the time when the branch manager was thus 
acting fraudulently resps. held at Lloyd’s 
policy of insurance, of which the present applt. 
was one of the underwriters, protecting them 
against all direct losses suffered by them by 
reason, inter alia , of any money in which 
they were interested being lost or made away 
with by theft. They claimed to be indemni- 
fied under the policy for the sums which 
they had lost owing to the branch manager’s 
fraud, & as the underwriters refused to p*y they 
brought this action to enforce their claim : — 
Held : in the circumstances resps. were 
bound to honour the bonds which had been 
fraudulently issued by the branch manager ; 
the money paid to the branch manager by the 
customers for those bonds was money in 


which resps. were interested or the custody 
of which they had undertaken, & which had 
been made away with by the theft of the 
branch manager ; & the loss therefore came 
within the terms of the policy. — Algejmeene 
Bankvereeniging v. Langton (1935), 40 
Com. Gas. 247, C. A. 

3264* Add. Annotation : — Consd. Philadelphia 

National Bank v . Price, [1937] 3 All E. R. 391. 

3269. Add. Annotation : — Reid. Lake v. Simmons 
(1920), 95 L. J. K. B. 586. 

3269a. “ Shall keep proper books of account.”] — 
A condition in a burglary insurance policy 
provided that “ the insured shall keep proper 
books of account with a complete record of 
all purchases or sales, <fc all such books shall 
be regularly entered up as soon as such pur- 
chases or sales shall have taken place ” : — 
Held : the condition meant that the insured 
was to keep proper books of account giving 
a complete record of all transactions, whether 
they were purchases or sales. — Jacobson v. 
Yorkshire Insurance Co., Ltd. (1933), 49 
T. L. R. 389. 


Part VIII. — Other Kinds of Insurance 


3272a. Loss of cash in transit- “ In & around 
London ” — Whether Winchester included.] — 

Richardson v. Roylance (1933), SOT. L. R. 99. 

3279a. To be used only for commercial 

travelling — Damaged whilst carrying pas- 
sengers.] — Held : a statement in a proposal 
form that a motor car was to be used only 
for commercial travelling was a statement 
descriptive of the risk covered by the insur- 


ance, & the insurers were not liable for an 
accident which happened while the motor 
car was being used to carry passengers, 
carrying passengers not being within the 
description. — Roberts v. Anglo-Saxon In- 
surance ASSOCN. (1927), 96 L. J. K. B. 590 ; 
137 L. T. 243 ; 43 T. L. R. 359, C. A. 

Annotation : — Consd. Provincial Insurance Co. v. Morgan 
(1932), 102 L. J. K. B. 164. 


PART VIII. 

d i. Racehorse .] — Ramsay 

v . Hartford Live Stock Insurance 
Co., [1930] 2 D. L. R. 805.— CAN. 

g 1. Misstatements in proposal — 

IV hat amount to.] — A motor vehicle 
in the possession of the purchaser 
under a hire-purohaae agreement was 
destroyed by fire.. An action was 
brought by the two parties to the hire- 

{ jurchase agreement under a policy 
SHued in the uames of both parties. 
Defts. pleadod that all benefit under the 
policy had been forfeitod through 
misstatements in the proposal. The 
proposal began “ I /we, the under- 
signed desire to insure my/our motor 
vehicio.” After the words “ owner’s 
full name,*’ was written the names of 
both pltfa. " for their respective rights 
Sc intorosts.” The question “ Have 
you ever made a claim against auv 
insurance co.” was answered “ No. 
The proposal was signed by only one 
pltf. Although pltf. who signed the 
proposal had never made a oTaim, the 
other had done so : — Held : a non- 
suit, on the ground that the evidence 
proved the plea, should be set aside. — 
Meyers Sc Paddington Motor Ser- 
vice, Ltd. v. Daloett Sc Co., Ltd. 
(1920), 26 S. R. N. 8. W. 195 ; 43 
N. 8. W. W. N. 39.— AUS. 

g ii. .] — A proposal 

for the Insurance of a motor car con- 
tained the question, ‘ * Has any proposal 
for insurance, or any policy ever been 
withdrawn, declined or cancelled ? ” 
Pltf.’s answer was “ No.” Pltf. had 
hold a policy ovor the car with another 
co., but by arrangement, & to oblige 
pltf., this policy had been terminated : 
— Held : the word " cancelled ” meant 
the determination of the polioy by 
the unilateral act of the co., & the 


termination of the policy by mutual 
arrangement did not amount to a 
cancellation, Sc the answer to the 
question in the proposal was true. — 
WiLLcoGKs v. New Zealand Insur- 
ance CO., [1926] N. Z. h. R. 805.— 
N.Z. 

g iil. — • } — Held .* a 

statement that the motor car insured 
was a new one, whereas in fact it was 
a seoond-hand one, was a material 
representation which avoided the 
policy. — A basb v . Globe Sc Rutgers 
P. Ins. Co., [1927] 1 D. L. R. 435 ; 59 
N. S. R. 81.— CAN. 


g iv. Driver under influence of 

dnnk — Whether assured entitled to 
recover — Construction of policy. ] — Baij - 
nath v. Atlas Assurance Co., Ltd. 
(1927), 48 N. L. R. 467.— S. AF. 

g v. .1 — It is con- 

trary to public policy for a person 
driving a car when intoxicated to 
recover under a polioy of insurance, if 
be has not been charged. — Home 
Insurance Co. of New York & 
United States Fidelity & Guaranty 
Co. v. Lindal & Beattie, [1934] 
S. C. R. 33 ; 1 D. L. R. 497.— CAN. 

g vi, Insurance not to be effective 

until payment of premium — Failure to 
pay premium. V—Held : the insurance 
co. was not entitled to sue the assured 
for a short period premium, as the con- 
tract was not complete until the 
premium was paid & accepted, Sc the 
handing over to the assured of the 
polioy containing the proviso did not 
amount to a waiver of the condition. — 
South British Insurance Co., Ltd. 
v. Stenson (1928), I. L. R. 52 Bom. 
532.— IND. 

g vii. Amount recoverable.] — On 

an appraisal of the value of an automo- 
bile which has been stolen Sc destroyed 
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by fire, the fact that the sound value 
& the replacement value are found to 
be the same is not error on the face 
of the award, but is only another way 
of saying there was a total loss. — 
Searijs v. Alliance Insurance Co. 
(No. 3), [1926] 4 D. L. R. 1173 ; [1926] 
3 W. W. R. 563 ; 36 Man. L. R, 110.— 
CAN. 


g viii. Condition that car not 

operated by assured's son — Car driven 
at son's request — Sort present.] — A 
policy of insurance upon a motor oar 
contained a term that it was not 
covered if the car was “ operated ” 
by assured’s son (naming him). The 
oar was taken out by the son without 
assured’s consent, & against his express 
prohibition & was destroyed by fire 
upon a highway. The fire occurred 
when the car was being driven by a 
friend of the son, at the son’s request, 
the latter being in the car with the 
driver : — Held : the son was still 
** operating ” the car within the 
prohibitive term, & an action by the 
assured upon the policy was dismissed. 
— O’Reilly v. Canada Acotdent & 
Fire Abs’ce Co., [1028] 4 D. L. R, 
415 ; 02 O. L. R. 654 ; revsd., 63 
O. L. R. 413.— CAN. 


? Ix. After returning from hire 

nsured for “ private personal use.**] 
— The owner of a motor car insured it 
against loss or damage by fire. Con- 
dition 3 of the policy was that It 
should apply ** only to a car for private 
personal use,” Sc that no liability should 
be incurred if Sc when it was being 
used otherwise ; & condition 4 expressly 
excluded liability for loss or damage 
arising while the car was “ let out for 
hire.” The oar was normally used in 
a private hiring business conducted 
by the owner. Sc was only rarely 
employed by him for private personal 
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3279b* Concealment — Refusal of company to 

Insure.] — Holt’s Motors, Ltd. v. South 
East Lancashire Insurance Co., Ltd., 
No. 203a, ante . 

3279c. Business car driven by son & 

others — Failure to disclose convictions against 


son.] — Applt. took out with resps. a motor 
oar policy of insurance in respect of a car of 
which he was the owner. Applt. employed 
more than one driver in the course of his 
business, & at the time when the insurance 
was effected the agent of resps. told him that 


purposes. After returning from a hire 
late one night it was put in its ga^aprn, 
& wae shortly afterwards destroyed by 
fire. The owner made a claim under 
the policy, but the co. denied lia- 
bility : — Held : the co. was not liable, 
in respect that the risk to which the 
car was exposed while in the garage 
was incidental to its ordinary employ- 
ment, i.e. in the hiring business. &, 
accordingly, the loss was one which 
was excluded by the policy. — Murray 
v. Scottish Automobile & General 
Insurance Oo., Ltd., [1929] S. C. 49. — 
SOOT. 

g x. Condition rendering policy 

void if interest passed from insured to 
third party — Except by will or operation 
of law — Sub-hiring from hirer. ] — 
Reilly Bros. v. Mercantile Mutual 
Insurance Co., Ltd. (1928), 30 W. A. 
L. R. 72.— AUS. 

g ad. Insurance of interest of 

hirer — Condition against transfer of 
interest — Effect of sub-hiring .] — Reilly 
Bros. v. Mercantile Mutual Insur- 
ance Co., Ltd., [1928] W. A. L. R. 72. 
—AUS. 

g xii. Statutory condition against 

mortgage — What amounts to mortgage — 
Chattel mortgage as collateral security.] 
— Gatehouse v. Merchants Casualty 
Co., [1930] 1 W. W- R. 927 ; 2 D. L. R. 
895.— CAN. 

g riii. Statutory condition against 

permitting car to be driven by intoxicated 
person — Onus of proof.}—- Whore a 
statutory condition provides that an 
insurer shall not bo liable under a 
policy of automobile insurance while 
the automobile 1 b being driven " with 
the knowledge, consent or connivance 
of the insured by an intoxicated 

{ jeraon,” a finding that tho insured was 
ntoxicated when ho was driving the 
antomoblle at the time of tho accident 
in question deprives him of tho benefit 
of tne policy ; the insurer is not under 
the burden of proving that the accident 
was due to intoxication. The mean- 
ing of " intoxication ” discussed. — 
General Casualty Insurance Co. 
of Parts e. Lambert & Vance, [19301 
2 W. W. R. 548 : 3 D. L. R. 1007 ; 43 
B. O. R. 133.— CAN. 

g xiv. Meaning of “ in- 

toxicated.”] — “ An intoxicated person/’ 
within sect. 154 (5) of the statutory 
conditions of Insurance Act, 1925 
(c. 20), is one who has taken alcohol in 
such quantity as to render himself an 
unsafe person to be in charge of an 
automobile. — Me Knight v. General 
Casualty Insurance Co. of Paris, 

] 3 W. W. R. 73 : 4 D. L. R. 816 j 

[1931] 2 W. W. R. 315: 3 

R. 476 ; 44 B. C. R. 1.— CAN. 

g xv. j Includes insured .] — 

Statutory condition 5 of Sohed. D of 
Alberta Insurance Act, 1926, provides 
that the insurer under an automobile 
insurance policy shall not be liable 
under the policy “ while the auto- 
mobile, with the knowledge, consent, 
or connivance of the insured, is being 
driven by a person under the age limit 
fixed by law, or, in any event under 
the age of sixteen years, or by an intoxi- 
cated person ” : — Held : the oondition 
as to intoxication does not apply to the* 
Insured himself. — Home Insurance Co. 
of New York & United States 
Fidelity & Guaranty Co. v. Lindal 
& Beattie, 119341 S. 0. R. 33; 1 
D. L. R. 497.— CAN. 

g xvi. Use of car for ** business 

or pleasure ” — Efficiency test.] — Deft, 
oo. issued to pltf. a policy of insurance 


[1930 

n-. 


by which the co. agreod to pay for or 
make good anj r loss of or damage to 
his motor oar. The policy provided 
that the co. should not be liable for 
loss or damage by mechanical break- 
down, & under its conditions the oo. 
was not to he liable in respect of any- 
thing which might occur whilst the car 
was engaged in racing or reliability, 
speed, or other trial, or if it were usod 
for any purpose other than business 
& pleasure. Preparatory to its use 
In a race in which he intended ter com- 
pote, pltf. entrusted the car to an 
engineer to be overhauled. Whilst 
the engineer was driving the oar along 
a road for the purpose of testing its 
efficiency, the car caught fire & was 
destroyed: — Held: (1) evon if tho 
insured had at the time of the proposal 
for insurance the intention of using the 
car for the purposes of competing in 
races or in reliability, speed or othor 
trials, that intention was not a fact 
material to the risk, & its non-dis- 
closure did not avoid the policy ; (2) 
at the time when the loss occurred, the 
car- was not engaged in a reliability, 
speed or other trial within the con- 
dition of the policy ; (3) the purpose 
for which the car was then being used 
was one within the meaning of the 
terms “ business & pleasure.” — 
Ortner v. Automobile Insurance 
Co. of Australia. Ltd. (1930), 
V. L. R. 194 ; Argus L. R. 194.— AUS. 

g jrviJ Option of insurer to repair 

— Exercise of option amounts to new 
contract . } — Maher v. Lumbermen's 
Mutual Casualty Co., [19321 2 

D. L. R. 593 ; 4 M. P. R. 376.— CAN. 

g xviii. Impossibility of 

repair — Discharge of insurer.] — Pltfs.' 
motor oar was damaged by accident 
on Jan. 30, 1931, & on the same day 
towed to a garage in Napier. The 
motor car was insured under Lloyd’s 
New Zealand motor-car policy, which 
was subscribed, amongst others, by 
deft. While still in the garage an 
agent of deft, authorised the car to 
remain there & instructed the pro- 
prietors to make an estimate of the 
damage. The estimate was prepared, 
but on Feb. 3, 1931, the garage was 
damaged by earthquake & completely 
destroyed by fire following earthquake. 
The fire completely destroyed the 
motor oar. The material provisions of 
the policy were that the underwriters 
should “ indemnify the insured ” as to 
“ any damage occasioned by accidental 
external means,” one of the conditions 
being that the underwriters ” repair, 
reinstate, or replace any motor car or 
any part thereof destroyed or damaged, 
or may settle for the damage In 
money ** : — Held : on the construction 
of the policy the only legal obligation 
imposed on the underwriters was to 
repair, reinstate, or replace, & settle- 
ment In money wae only at the option 
of the underwriters : &, as, through 
no fault of the underwriters, it had 
become impossible to repair, they were 
discharged from liability. — Wright, 
Stephenson & Co., Ltd. v. Holmes, 
[1932] N. Z. L. R. 815.— N.Z. 

g xix. Non-disclosure of lien — 

Avoidance.] — The existence of an un- 
disclosed lien on a car Is sufficient to 
avoid the liability of the insurance co., 
even though its existence is known to 
the agent of the co. — Sereda v. 
Consolidated Fire & Casualty Co., 
[1934] 3 D. L. R. 504 ; O. R. 502.— 
CAN. 

o L .1 — Applt. was insured 

by reap. oo. against loss or damage to 
hla automobile by fire, the policy 
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covering other hazards also. His 
application, made a part of the policy, 
stated, Item 4, that the automobile 
“ will be chiefly used for private pur- 
poses only ” ; &, item 8, that he nad 
made no claim for Iobb by fire within 
the last three years preceding the 
application in respect of the ownership 
or operation of any automobile ; & 
that if the applicant knowingly mis- 
represented or omitted to com- 
municate any circumstance required 
by the application to be made known 
to the insurer, the contract should be 
void as to the risk undertaken In 
respect of which the misrepresentation 
or omission was made, The policy 
provided, under the heading ” Ex- 
clusions from Perils,” that resp. should 
not be liable for loss or damage arising 
while tho automobile was being used 
otherwise than for the purposes speci- 
fied in said item 4, or “ if rented or 
leased.” J luring the term of the 
policy, applt., who had taken the oar 
to B.’s garage for repair, agreed, on 
request of 11 , who Htated he was over- 
hauling hits own car & promised, for 
his use of applt. ’a oar, to make certain 
adjustments & repairs, to allow B. to 
use his car & to leave it in B.’s garage 
until said work was done, but stipu- 
lated that applt. or his wife could use 
tho car whenever they wished, & they 
did use it while it remained at B.’s 

f rarage. While D. was driving the car 
t took fire (supposedly from self- 
ignition caused by the wires having 
become wet). B. had os yet made no ad- 
justments or repairs. Applt. sued rosp. 
to recover the loss by fire : — Held : applt. 
was entitled to reoover. — Johnson v. 
British Canadian Insurance Co., 
N 932.) 4 D. L. It. 281 ; 8. 0. Ii. 681- 
CAN. 

q i. .1 — MacDonald v. 

Guardian Ashoe. Co., 11929] 1 D. L. R. 
518 ; 60 N. S. li. 262 — CAN. 

r i. Joint insurance of hirer efr 

party hiring — Breach of condition by 
one party.}— Where two persons are 
Jointly insnrod, the broach of a con- 
dition by tho one In whose sole power 
It is to observe such condition will 
contaminate the whole insurance If 
tho innocent person contracted with 
full knowledge of & subject to such 
condition, notwithstanding that the 
interests of tbe two insured are distinct 
& notwithstanding that the contract 
might be construed as a separate 
insurance for each. — McLaren A Co. 
v. New Zealand Inhcl. Co., [1930] 
N. Z. L. R. 437 — N.Z. 

r ii. While on ferry — Car falling 

into water.] — A car policy covering 
insured while on a ferry or inland 
steamer against loss by stranding, 
sinking, burning or derailment of such 
conveyance does not cover damage to 
the car by falling into the water 
between tho ferry boat & the wharf. — 
British Empire Underwriters v. 
Wampler (1 921 ), 62 8. C. K. 591.— CAN. 

o (p. 4 22) i. — — Necessity for 

insurable interest — Meaning of ” the 
insured.”] — Held : ” the insured ” 
within Alberta Insurance Act, 1926, 
s. 284 (a), is the person who is really 
intended to be insured. Therefore 
where with the authorisation of the 
owner of a crop it is insured In bis 
name, but for the benefit of another 
who pays the premiums but has no 
interest in the crop, the policy is a 
wagering policy & void ; even though 
at the time tho true facts are known 
to the insurer’s local & general agents 
through whom it is issued. — Mohrtng 
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if he paid an extra premium the policy would 
protect him whoever might be driving the 
car, & applt. paid the extra premium accord- 
ingly. During the currency of the policy 
the car, while being driven by a son of applt., 
came into collision with a cyclist. The 
cyclist brought an action against applt. for 
damages, & applt. referred the claim to 


resps., who repudiated liability on the ground 
that at the time when the policy was taken 
out applt. had failed to disclose a material 
fact. It appeared that before the insurance 
was effected applt.’s son had been convicted 
several times of motoring offences, chiefly in 
relation to a motor-cycle, & resps. con- 
tended that this was a material fact which 


t>. Glen Falls Insurance Co. (Alta.), 
[10291 3 W. W. It. 737 ; [1930] 3 

D. L. It. 456.— CAN. 

o <p. 422) il. Sale of land— 

Rigid of vendor to share of indemnity . ] — 
Pltfs., purchasers of land under an 
agreement for sale calling for crop 
payments, sued deft, municipal hall 
insurance assocn. to recover certain 
sums which they allegod were due to 
them as the balance of indemnities 
for damage to their crops by hail. 
The lands had been assessed for hail 
insurance purposes to pltfs. Deft, 
pleaded that pltfs.’ claims were re- 
ferred, in compliance with Municipal 
Hail Insurance Act, It. 8. S., 1930, to 
its directors who apportioned the in- 
demnities for the damage in question 
between pltfs. & their vendor, & that 
under sect. 47 of the Act the decision 
of the directors both as to the amount 
of the indemnities & the apportionment 
thereof was final 6c conclusive. Pltfs. 
roplied that the directors had no juris- 
diction to apportion any part of the 
indemnities to the vendor, Sc that 
sect. ’47 was ultra vires in so far as it 
constituted tho board of directors a 
judicial body. Judgment for pltfs., 
but appeal allowed. — Litvenenko 6c 
Olknikoff v. Saskatchewan Muni- 
cipal Hail Insurance Assocn., 
[1936] 2 W. W. R. 515 ; 4 D. L. R. 
428. — CAN. 

c. (p. 422) iii. Notice of 

cancellation . 1 — Haskat eh ewai i Mun i - 
cipal Insurance Assocn. being a corpn. 
created by statute its powers must be 
found in tho statute creating it ; 6c, 
since under sect. 32 of that statute, 
Municipal Hail Insurance Act, R. 8. 8., 
1930, a notice of cancellation of hail 
insurance must be sent ” not later 
than ” July 31, & there is no provision 
in tho Act which enables a notice to 
be forwarded after July 31, a notice 
mailed after that date is a nullity 6c 
the action of the assocn. in purporting 
to accept it as if it had been mailed on 
July 31 is also a nullity. — Ptolemy v. 
Saskatchewan Municipal Hail In- 
surance Assocn., [1937] 2 W. W. R. 
181.— CAN. 

ea. Aircraft insurance —Flight con- 
trary to Gitvcrnmcnt regulations .] — 
Ohalski CnmouGAMAU Mining Co. v. 
Aero Insurance Co., [1932] S. C. R. 
540 : 3 D. L. R. 25.— CAN. 

■o. Insurance of electric sign against 
** fire, wind, storm- or eatemal causes ” 
— Loss from urind pressure.] — Neon 
Tube Lights, Ltd. v. Alliance In- 
surance Co., [1932] 2 D. L. R. 741. — 
CAN. 

se. SicJcness — “ Necessarily d> con- 
tinuously confined within the house ."] — 
A covenant in a sickness insurance 

S olicy to pay the stated indemnity for 
le period during which the insured by 
reason of a disabling sickness is “ neces- 
sarily & continuously confined within 
tho house & throughout which he is 
therein regularly visited by a legally 
qualified physician ” should not be so 
literally Interpreted as to exclude tho 
cose where the insured is so sick that 
bo is treated in a hospital instead of a 
house or the cose where the insured’s 
condition is so hopeless that no 
physician can do anything for him 8c, 
therefore, he is not visited regularly by 
a physician within a house. — Kemp- 
fkrt v. Continental Casualty Co., 


[1932] 3 W. W. R. 154 ; revsd., [1933] 
1 W. W. R. 70 ; 1 D. L. R. 800.— CAN. 


sf. Illness — When loss occasioned by 
sickness occurs. ] — Held : tho word 
” loss ” in Saskatchewan Insurance 
Act. 1930, 8. 336, as applied to the 
contract & case in question, meant 
“ expenses incurred as a result of 
illness or disease,” & the “ loss ” 
occurred when tho expenses were 
incurred, & not, as contended by the 
co., when the illness began. — Holden 
v. Western Mutual Casualty In- 
surance Co., [1935] 3 W. W. R. 342 ; 
4 D. L. B. 761.— CAN. 


sg. Indemnity — Accident through 
ojieration of gas plant — Break in service 
pipe.]— Applt., an insurance & in- 
demnity co., issued to reap., a gas co., 
a policy by which it agreed to indemnify 
reap. ” for any & all sums which the 
assured (reap.) shall by law be liable 
to pay for (inter alia ) damages . to 
property ... as a result of any one 
accident causod by or arising out of 
the operation of natural gas ... by 
or for tho assured ” ; the policy further 
provided that it was “ understood 6c 
agreed that the policy (was) issued to 
Indemnify the assured (resp.) os the 
result of accidents causod by, or arising 
out of, all the assured’s operations in 
drilling, handling & distribution of 
natural gas.” While the policy was 
in force, gas accidentally escuped 
through a break in the service pipe 
located under the premises of a cus- 
tomer & caused a conflagration which 
did extensive damage to the customer’s 
promises, the break resulting from the 
negligent installation of the pipe by 
resp. ’s servants some years bofore. For 
this damago rosp. was adjudged liable, 
& after satisfying tho judgment 
brought an action against applt. on the 
policy for Indemnity. Tho service 
pipo belonged to the owner of the 
building, but, like all othoi such pipes 
in the city, w T as installed by the resp. 
for tho owner, who paid for it. Resp. s 
action was maintained by the trial 
judge, which judgment was affirmed 
by the appellate ct. : — Held : the 
liability of resp. for tho damages so 
arising was one covered by the express 
terms of the policy. — Century In- 
demnity Co. v. Northwestern Utili- 
ties, Ltd., [19351 S. C. R. 291 ; 3 

D. L. R. 35.— CAN. 


sf. Jewellers block policy —Whether 
fire insurance included by mistake.] — - 
Breslauer & Warren v. Fire- 
man's Fund Insurance Co., [19351 
2 W. W. R. 289 ; 3 D. L. R. 503 ; 43 
Man. L. R. 158.— CAN. 

si. Loss of profits— Meaning of pro- 
fit.] — In a claim on an insurance policy 
against loss of profits : — Held : on the 
sale of merchandise a merchant can- 
not arrive at a ” profit” until he has 
deducted tho expenses of earning it. 
Overlioads must therefore be deducted 
in arriving at ** profits ” for the pur- 
pose of a policy. — Famous Cloak 6c 
Suit Co. v. Phoenix Assurance 
Co. (1932), 46 B. C. R. 849. — CAN. 

so. Disability. ] — A policy insuring 
an employee against ‘ disability 
occurring at any time after payment 
of tho first premium ” does not 
entitle assured to claim for tuber- 
culosis developed after application 
for insurance & issue of the policy 
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but before payment of the first pre- 
mium. — Maddison v. Prudential 
Insce. Co., [1936J 2 D. L. R. 586 ; 10 
M. P. R. 413 ; 6 F. L. J. (Can.) 84 — 

CAN. 

■r. .] — Pltf. was insured under 

policies containing a total & per- 
manent disability clauso which pro- 
vided for the payment of a dis- 
ability monthly income during the 
continuance of a disability under which 
ho would be ” continuously & wholly 
prevented thereby for life from engag- 
ing in any occupation or employment 
for wage or profit.” In 1931 pltf.’s 
vision began to fail 8c, as tho result of 
the acceptance of a claim made by him 
under said clause, monthly payments 
were made to him until Doc. 1936, when 
the insurer refused to continue the pay- 
ments. Pltf.’s disease was an incurable 
one, known as retinitis pigmentosa, which 
in such cases as pltf.’s progresses from 
early middle life until its ends in total 
blindness at about the age of sixty. 
In pltf.’s case it was then approaching 
its final stage. Prior to his disability 
pltf. had been the manager of a bottling 
co. His duties required him to do a 
lot of travelling by automobile & 
otherwise but, when jais sight began to 
fail, his doctors forbade him to drive 
a car, or to cross streets without a 
guide ; he was also unfitted, be- 
cause of tho eye strain involved, 
for office work. He, therefore, 
ceased work altogether In 1931 : — 
Held : It was pltf.’s capacity for 
employment or for an occupation 
yielding a profit, not his chance of 
securing or engaging in the same in 
an uncertain market, that was con- 
templated bv said clause. Therefore, 
it being found that pltf. was wholly & 
permanently disabled from engaging in 
his former regular occupation or 
employment & in view of his age 
(fifty-one) & condition had no appreci- 
able capacity to engage in any other 
occupation or employment for wage or 
profit, 6c his incapacity was permanent, 
that his case fell within said clause & 
he was entitled to the benefits thereof. 
— Boroditsky v. Travelers’ Insur- 
ance CO., [19371 3 W. W. R. 665 ; 4 
D.L.R. 653 ; 45 Man. L. It. 457. — CAN. 

st. .] —A medical examination 

may bo ordered in a claim for disability 
benefit & must, be undergone, although 
extensive, If it is the usual hospital 
practice. — L orquet v. Sun Life Absce. 
Co., [19381 2 D. L. R. 777.— CAN. 

sv. .] — Policy held not in force 

when first premium refused because 
assured was in hospital it policy 
provided that there should be no 
change in health before it came into 
effect. — J obin v. Dominion Life 
Absue. Co., [1938 J 4 D. L. It. 817. — 
CAN. 

sw. .] In a claim for disability 

benefits notice of claim negatived 
necessity for operation '.-—Held : sur- 
geon’s foes recoverable, since the claim 
w’as clearly indicated in deft.’s doctor s 
report. — Du NSW okth v. Union Marine 
& General Insce. Co., [1938] 4 

D. L. R. 808. — CAN. 

sz. Group insurance — Privity.] — 
Where an insurance co. enters into a 
group insurance policy with A. & Co., 
thero is privity between the co. & 13., 
one of A. 6c Co.’s employees —Rc 
Harris, [1939] 1 D. L. R. 49o. CAN. 
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ought to have been disclosed by applt. 
Before the policy was issued applt. had 
received a proposal form from resps. & had 
answered all the questions in that form fully 
& truthfully, & he did not know that any 
further information was required. At that 
time he had not his son in mind. Applt. ’s 
claim against resps. was referred to arbn. as 
required by the policy, & the arbitrator 
awarded in favour of resps. on the ground 
that a material fact had not been disclosed. 
Applt. now appealed to the Div. Ct. to have 
the award set aside : — Held : the arbitrator 
had decided rightly & the award must be 
confirmed. — Bond v. Commercial Assur- 
ance Co. (1930), 35 Com. Oas. 171, D. C. 

3270d. Effect of removal of motive power.] — 

The claimant made to resps. a written pro- 
posal that they should insure a motor lorry, 
& in reply to a question on the proposal form 
he stated that the vehicle would be garaged 
on his own premises. Resps. accepted the 
proposal & issued a policy which covered 
damage to the vehicle Sc to its necessary 
accessories by accidental fire. During the 
currency of the policy the claimant, finding it 
necessary to repair the lorry, removed the 
engine from the lorry in the garage to a 
workshop of his at some distance. The night 
after the repair of the engine was completed 
the engine was destroyed by fire. On a 
claim under the policy the resps. repudiated 
liability on the ground ( inter alva) that a lorry 
was not a motor lorry when it had been 
deprived of its motive power : — Held . the 
engine & body together constituted the 
insured lorry, Sc the mere fact of the removal 
of the engine from the body for the time 
being did not deprive the claimant of his 
right to an indemnity under the policy. — 
Seaton v. London General Insurance Co., 
Ltd. (1932), 48 T. L. R. 674 ; 76 Sol. Jo. 527. 

3282. Add. Annotations : — Refd. Lake v. Simmons, 
[1927] A. C. 487 ; Holmes i>. Payne, [1930] 2 
K. B. 301. 

8282a. Goods supplied In replacement of 

goods lost — Right to retain although lost goods 
subsequently found.] — (1) By a Lloyd’s policy 
pltf. & other underwriters insured deft, 
against “ all loss wheresoever which the 
assured may sustain by the loss of or damage 
to ” certain specified articles, one of which 
was a pearl necklace. During the currency 
of the policy deft, missed the necklace Sc 
informed the representative of the under- 
, writers that she had lost it. She made a 
thorough search of her house for it, Sc after- 
wards at the suggestion of the underwriters 
a further search & inquiries were made, 
but without result. An agreement was then 
entered into between the underwriters & 
deft, that they should give her by way of 
replacement of the necklace other articles 
of jewellery up to its insured value. After 
she had received under the agreement 
articles of somewhat less than a third of that 
value the necklace was found at her house, 
where it fell out of an evening cloak in which 
it had become concealed. In an action by 
pltf. against deft, claiming a declaration that 
the necklace had not been lost, rescission of 
the replacement agreement, Sc the return 
of the articles which she had received under 
that “agreement : — Held : the replacement 
agreement was in the circumstances a valid 


& binding agreement unaffected by mistake 
or misrepresentation on its true construction 
it did not contain an implied term that if the 
necklace should be found the agreement 
should be void ; & under it deft, was entitled 
to retain the articles which she had received 
& to receive other articles up to the agreed 
value, the underwriters taking the necklace 
as salvage. 

(2) Uncertainty as to recovery of the thing 
insured is, in my opinion, in non-marine 
matters the main consideration on the ques- 
tion of loss. In this connection it is, of 
course, true that a thing may be mislaid Sc 
yet not lost, but, in my opinion, if a thing 
has been mislaid Sc is missing or has dis- 
appeared, Sc a reasonable time has elapsed 
to allow of diligent search Sc of recovery, & 
such diligent search has been made Sc has 
been fruitless, then the thing may properly 
be said to be lost (Roche, J.). — Holmes v. 
Payne, [1930] 2 K. B. 301 ; 99 L. J. K. B. 
441 ; 143 L. T. 349 ; 46 T. L. R. 413 ; 74 
Sol. Jo. 464 ; 35 Com. Cas. 289. 

3282b. Meaning of “ lost.”] — Holmes v . 

Payne, No. 3282a, ante. 

3282c. Baggage policy— Condition for declara- 

tion of “ specially valuable articles ” — Furs 
& fur coats not Included.] — (1) A policy of 
insurance against accidental loss of baggage 
contained a condition that 44 the whole of the 
baggage must be insured, & not merely a 
portion of same either in respect of value or 
package ” : — Held : this condition did not 
mean that if the baggage were under- 
estimated, that would be an answer to the 
policy. The condition merely meant that 
the insurance was to apply to the whole of 
the baggage in bulk & value. 

(2) By condition 5 of the policy : “ Jewelry, 
watches, field-glasses, cameras, Sc other fragile 
or specially valuable articles must be sepa- 
rately declared Sc valued ” : — Held : the con- 
dition enumerated things by description, 
classes, & not individual things. Where the 
question was whether a fur coat said to have 
been worth £240 Sc found to be worth £175 
should have been separately declared Sc 
valued, the question of construction was not 
whether that fur coat was a specially valuable 
article but whether furs or fur coats, as a 
class, were specially valuable articles within 
the meaning of the condition. Applying the 
ejusdem generis rule, the question was whether 
furs or fur coats were specially valuable 
articles in the same sort of sense that jewelry, 
watches, field-glasses, Sc cameras were fragile 
or specially valuable articles, (3) also furs, 
or fur coats, being worn as a common-place 
article of dress by any woman of any sort of 
comfortable means, were not such specially 
valuable articles within the meaning of con- 
dition 5. — King v . Travellers’ Insurance 
Assocn., Ltd. (1931), 48 T. L. R. 53 ; 75 Sol. 
Jo. 797. 

3282d. Condition that whole of the 

baggage to be Insured — Effect of under- 
estimate.] — K ing v . Travellers’ Insurance 
Assocn., Ltd., No. 3282c, ante. 

3282e. All risks — “ Accident.”] — Following 

their usual course of business, pltfs. sent a 
large quantity of undressed skins to P. & Co., 
in Berlin, to be processed, Sc insured them 
under a Lloyd’s all-risk j^olicy during 
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carriage, & while in Germany, against “ all 
Sc every risk whatsoever.” P. Sc Co. became 
insolvent, Sc their affairs were taken over by 
an administrator according to German law. 
Part of the consignment was in the hands of 
M. & D., another German firm which was 
under a sub-contract with P. & Co. M. & D. 
set up a claim of general lien on pltf.’s goods 
in respect of debts due to them from P. & Co., 
to which they were not entitled by German 
law, & with regard to the rest of the skins no 
effective satisfaction could be got from the 
administrator by either pltfs. or the insurers’ 
solrs. Pltfs. made a claim under the policy 
for the value of the goods detained : — Held : 
pltfs. were entitled to recover the loss as it 
was of an accidental or fortuitous character. — 
London & Provincial Leather Processes, 
Ltd. v. Hudson, [1939] 2 K. B. 724 ; [1939] 
3 All E. K. 857 ; 55 T. L. R. 1047 ; 83 
Sol. Jo. 733. 

3284. Add. Annotation : — Refd. Banco de Bilbao v. 
Roy, Banco de Bilbao v. Sancha, [1938] 2 
All E. R. 253. 

3284a. — — Becoming enemy property on outbreak 

of war.] — Pltfs. were registered as a joint 
stock co. in Natal, their only property being 
. a gold mine owned Sc worked by them in the 
Transvaal. Before Oct. 1899, when war was 
declared between the Transvaal Republic & 

' this country, pltfs. had effected with deft., 
a British subject, a polic; of insurance of 
certain gold products of their mine, the perils 
insured against including “ enemies,” Sc 
“ arrests, restraints, & detainments of 
kings, princes, & people.” A few days after 
war was declared the agents of the Transvaal 
Government seized Sc carried away some of 
the gold products insured. Pltfs. had shut 
down their mine when war was declared, & 
there was nothing to show that they intended 
to continue their business or mining opera- 
tions in the Transvaal afterwards. In an 
action on the policy to recover in respect of 
the gold products so seized : — Held : there 
was no ground of public policy which pre- 
vented the policy of insurance from con- 
tinuing in force after war was declared, Sc 
therefore pltfs. were entitled to recover. — 
Nigel Gold Mining Co., Ltd. v. Hoade, 
[1901] 2 K. B. 849 ; 70 L. J. K. B. 1006 ; 85 
L. T. 482 ; 50 W. R. 108 ; 17 T. L. R. 711 ; 
6 Com. Cas. 268. 

Annotation: — Refd. British & Foreign Marine Insce. Co. v. 

Gaunt, [1921] 2 A. C. 41. 

3288. Add. Annotations : — Folld. He Clay’s 

Policy of Assurance, Clay v. Earnshaw, [1937] 
2 All E. R. 548 ; Re Foster, Hudson v. Foster, 
[1938] 3 All E. R. 357 ; Be Sinclair’s Life 
Policy, [1938] 3 All E. R. 124. Refd. Royal 
Exchange Assce. v. Hope, [1928] Ch. 179 ; 
Perrin v. Dickson (1929), 98 L. J. K. B. 083 ; 

J. R. Comrs. v. Clarkson- Webb, [1933] 1 

K. B. 507. 

3289. Add. Vitation 95 L. J. Ch. 24. 

3289a. Death of assured before maturity of 

policy — Moneys part of assured’s estate.] — In 

1919, J. C. S. took out an endowment policy 
in his own name for the bonetit of his godson 
to mature in seventeen years. J. G. 8. 
died in 1924 : — Held : there was no trust in 
favour of the godson ; Sc Law of Property 
Act, 1925 (c. 20), s. 56 (1), gave no beneficial 
interest in the policy money to the godson, 


j Sc it formed part of the estate of J. G. 8. — 
Be Sinclair’s Life Policy, [1938] Ch. 799 ; 
[1938] 3 All E. R. 124 ; 107 L, J. Oh. 405 ; 
159 L. T. 189 ; 54 T. L. R. 918 ; 82 Sol. Jo. 
645. 

Annotation Folld. Re Foster, Hudson v. Foster, [1938] 3 
All E. R. 357. 

3289b. Policy by father on life of son — Right 

to policy money.] — In Nov. 1908, the father 
took out a policy of insurance upon the life 
of his son, the policy moneys to be payable 
on the death of the son on or after his twenty- 
first birthday. The father died on July 25, 
1925, having paid up to that time all the 
premiums accruing due upon the policy. 
The son attained twenty-one years of age on 
Sept. 26, 1916. After the death of the 
father, all premiums were paid either by the 
son or upon his behalf. Upon the death 
of the son, the insurance moneys became 
payable, Sc the question was whether they 
were payable to the personal representative 
of the father or to the personal representa- 
tive of the son : — Held : (1) the father had 
not constituted himself a trustee for the son ; 
(2) the Law of Property Act, 1925 (c. 20), 
s. 56, did not, in the circumstances of this 
policy, give the son a legal right to receive 
the policy moneys ; (3) the policy moneys 
were, therefore, payable to the legal personal 
representative of the father. — He FOSTER, 
Hudson v. Foster, [1938] 3 All E. R. 357 ; 
54 T. L. R. 993 ; 82 Sol. Jo. 584. 

3289c. Machinery — Latent defect — Whether a 
casualty.] — Pltfs., who were marine engineers, 
took out a policy on “ machinery Sc the like 
(sundry small contracts Sc repair jobs . . .) 
from Sc during construction.” The insurance 
covered “ all risks incidental to testing the 
machinery ” Sc was “ also specially to cover 
cost of repairs &/ or loss of Sc/ or damage to 
the interest . . . through any latent defect 
in the thing insured.” Pltfs. contracted to 
fit a steamer with a new intermediate pressure 
cylinder, but the cylinder, when tried under 
steam, was found to be defective, &, a second 
one having also been found to be defective, 
pltfs. had to fit a third. In an action on the 
policy : — Held : as the existence of a latent 
defect was not a casualty & the cost of 
replacing a thing which had a latent defect 
was not recoverable as loss or damage due 
to latent defect, Sc as the words “ cost of 
repairs ” did not cover expenditure on the 
replacement of material which was in- 
herently defective, Sc as the testing merely 
revealed. Sc did not cause, the latent defect, 
the action failed. — MacColl Sc Pollock, 
Ltd. v. Indemnity Mutual Marine Assur- 
ance Co., I/TD. (1930), 47 T. L. R. 26. 

3289d. Solicitor’s indemnity policy — Damages paid 
in respect of champertous agreement.]-— A 
solr. took out an indemnity policy, which 
insured him against loss arising by reason 
of any neglect, omission or error while acting 
in his professional capacity. During the 
currency of the policy he sustained loss 
through having, without realising the fact, 
entered into a champertous agreement. On 
a claim to be indemnified: — Held: (1) the 
agreement being champertous, Sc therefore 
illegal Sc contrary to public policy, a claim 
in respeot of loss due to having contracted 
it was not maintainable ; (2) the loss in 

respect of which indemnity was claimed did 
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not arise by reason of any neglect, omission 
or error committed by the solr. in his pro- 
fessional capacity, but arose from his entering 
into a personal speculation. — Haseldine v. 
Hosken, [1933] 1 K. B. 822 ; 102 L. J. 
K. B. 441 ; 148 L. T. 610 ; 49 T. L. R. 264, 
0. A. 

Annotations: — As to (2) Refd. Davies v. Hosken, [1937] 3 
All E. R. 192. Generally, Retd. Beresford v. Royal In- 
surance Co., [1937] 2 K. B. 197. 

3289e. Fraud by employee.] — Certain solrs. 

had taken out an insurance policy against loss 
arising from any claim which might be made 
against them by reason of any “ neglect, 
omission or error ” committed on the part 
of the solrs. or any person employed by 
them, in or about the conduct of any busi- 
ness conducted by or on behalf of the solrs. 
in their professional capacity as solrs. A 
clerk employed by the solrs. received sums of 
money from clients of the solrs. for invest- 
ment in securities which did not, & were not 
intended to, exist & these sums the clerk had 
applied to his own purposes. The facts 
being discovered, the solrs. paid their clients’ 
claims Sc sought to be indemnified under the 
insurance policy : — Held : the wording of the 
policy was not apt to cover the loss sustained 
by the solrs. as a result of the clerk’s fraudu- 
lent acts. — Davies v. Hosken, [1937] 3 
A11E.R. 192; 53T.L.R.798; 81 Sol. Jo. 689. 

3289f. Loss due to advances on invalid documents — 
Daily advances on invoices.] — By a policy of 
insurance, under which pltf. bank was to he 
indemnified against all losses to which it 
might he put by reason of its having made 
loans against documents which might prove 
to have been invalid, it was provided that 
the insurers were to pay claims only for the 
excess of $26,000 ultimate net loss “ by each 
Sc every loss or occurrence.” Pltf, bank 
agreed in Mar. 1924, to make advances to 
one B., upon the security of B.’s promissory 
notes Sc invoices in respect of goods sold by 
13., in the course of his business. Almost 
daily from Apr. 1924, to Nov. 1930, B. sent 
to pltf. bank a number of invoices together 
with a promissory note for the total amount 
of the invoices. The amount of the note Sc 
invoices was debited to B.’s loan account A. 
credited to his current account, upon which 


B. was able to draw. From time to time 
payments of the invoices were received from 
B. & these were credited to the loan account. 
The total amount of the invoices on any one 
day never exceeded $25,000. By sending 
fictitious invoices, B. obtained from the 
bank on loan $400,000 more than was owed 
to him by his customers. In Nov. 1930, B. 
was insolvent, & in Apr. 1931, he was 
adjudicated bkpt. The bank sought to 
recover the amount of its loss under its 
policy of insurance : — Held : each day’s loan 
was a separate loss or occurrence, &, as the 
loan on any one day never exceeded $25,000, 
pltf. bank could recover nothing under the 
policy. — Philadelphia National Bank v. 
Price, [1938] 2 All F. R. 199; 168 L. T. 
342 ; 54 T. L. R. 031 ; 82 Sol. Jo. 312 ; 43 
Com. Cas. 238, C. A. 

S289g. Damage by subsidence or collapse of build- 
ing.] — Pltfs. were owners of a building in 
London Sc had insured it under a Lloyd’s 
policy against loss or damage caused by sub- 
sidence &/or collapse. The currency of the 
policy was from Dec.. 20, 1937. to Dec. 19, 
1938. As the result of a dangerous structure 
notice served on pltfs. by the London County 
Council on Oct. 7, 1938, it became reasonable, 
if not incumbent, on pltfs. to demolish, Sc 
they did demolish, the building. The 
question then arose (i) what was meant in 
the policy by the words subsidence Sc collapso, 
Sc (ii) whether “ collapse,” could include 
demolition in obedience to an order of the 
London County Council :-Il(ld : (1) “ sub- 
sidence ” means primarily sinking in a 
vertical direction, but may also include 
settlement, i.e ., movement in a lateral 
direction ; (2) “ collapse " denotes falling, 

shrinking together, breaking down or giving 
way through external pressure, or loss of 
rigidity or support : (8) k ‘ collapse ” cannot 

cover intentional demolition, A as the 
demolition was in fact due to a settlement 
which occurred before the commencement 
of the period covered by t in; policy, there was 
no subsidence within that period. — Allion 
(David) Sc Sons Billposting, Ltd. r. 
Diiysdale, [1939| 1 All E. R 113; S3 Sol. Jo. 
914. 
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PART X. SECT. 1. 

p i. .] — R. V. 1500 Club of 

Calgary (Alta.), [1920] 3 W. W. R. 
468 ; 40 Can. Grim. Cae. 276.— CAN. 

sd. Discrimination in rates charged — 
Investigation by Superintendent of 
Insurance under Ontario Insurance Act, 
1924, 8. 262 — Position & duties of 
Superintendent .] — Re General Acci- 
dent Assurance Co., [1926] 2 D. L. R. 
390 : 58 O. L. R. 479.— CAN. 

•e. Capital — Statutory limitation .} — 
In 1865, applt. oo. was incorporated by 
an Act of tne late province of Canada, 
with power to carry on the business of 
insurance generally. Sc Its capital was 
stated to be two million dollars, with 
power to increase the same to four 
million dollars. By an Act of Parlia- 
ment of 1870, the capital was reduced 
to one million dollars with power to 


increase the same to four million 
dollars In sums of not less than one 
mini on dollars. The business of the 
oo. was to be carried on In two distinct 
branches, Life & Accident Insurance 
business, & to be known as the Life 
Branch, & other forms of insurance to 
be known as the General Branch 
business. The capital stock of one 
million dollars was to apply to the 
Life Branch only, with power to 
Increase the same to two million 
dollars: authority was given to raise 
one milli on dollars for the purposes of 
the General Branch business with 
power to increase the same to two 
million dollars. In 1871, the powers 
of the co. were by statute restricted 
to Life Sc Accident Insurance, & It was 
further provided that “ All provisions 
of the Act of Inoorpn. of the said co., 
Sc the Act amending the same, which 
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are inconsistent with the provisions of 
this Act, are hereby repealed.” In its 
report to the Department of Insurance 
the co. stated Us capital to bo four 
million dollars, & the Superintendent 
of Insurance ruled that it could only 
be two million dollars & amended the 
report accordingly. Hence the present 
appeal : — Held : the capital of the co. 
for Life Sc Accident Insurance nusmess 
was fixed at two million dollars by the 
Act of 1870 & was not altered by 
subsequent legislation. The ruling of 
the Superintendent of Insurance was 
upheld, & the appeal dismissed. — Sun 
Life Assurance Co. of Canada v. 
Superintendent of Insurance, 
[1930] Ex. O. R. 21 ; affd., [1930] 
S. C. R. 612 ; [1 9311 1 D. L. R. 113 ; 
revsd., [1931] 4 D. L. R. 43 ; 3 W. W. R. 
295, P. C.— CAN. 

sg. Refusal of registration of foreign 



Cases 3866— 3406. English and Empire Digest Supplement. 


Part XI. — Mutual Insurance Associations. 


3366. Add. Annotation : — Refd. Dominion Iron 
& Steel Co. v. Invernaim, [1927] W. N. 277. 

3367. Add. Annotation : — Refd. Cornish Mutual 
Assce. v. I. R. Cornrs., [1926] A. C. 281. 

3368. Add. Annotations : — Refd. Cornish Mutual 
Assce. v. I. R. Comrs., [1926] A. C. 281 ; 
Greenberg v. Cooperstein, [1926] Ch. 657 ; 
Re United General Commercial Insce. Corpn., 
[1927] 2 Ch. 51. 

3396. Add. Annotations : — Refd. Brown v. Harrison 
(1927), 96 L. J. K. B. 1025 ; The Minerva 
(1933), 49 T. L. R. 563. 

3397. Add. Annotation : — Consd. Brown v. Harrison 
(1927), 96 L. J. K. B. 1025. 

3398. Add. Annotation : — Refd. Brown v. Harrison 
(1927), 96 L. J. K. B. 1025. 

3399a. Sums payable to member — Whether costs 
deducted from money recovered.] — By a rule 
of a' shipowners’ protection assocn., “ All 
moneys recovered for any member shall be 
paid over to him without deduction of any 
commission or other sum, except where a 


pending proceeding has been settled or com- 
promised for a lump sum which includes costs 
or without any provision being made for the 
payment of costs, in either of which events 
the member shall suffer such deduction, or 
make such payment, as may be fixed by the 
directors in respect of costs.” An action 
brought by a member with the support of 
the assocn. had been settled by a money 
payment to the member. The terms of the 
settlement included the following words : 
“ each party to pay their own costs.” The 
assocn. afterwards claimed from the member 
half the costs which had been incurred by 
the assocn. on behalf of the member in the 
litigation : — Held : the claim of the assocn. 
was unfounded because the settlement con- 
tained a provision for the payment of costs 
in the words “ each party to pay their own 
costs.” — British S.S. Owners’ Assocn. nr. 
Chapman (R.) & Sons (1935), 51 T. L. R. 516 ; 
41 Com. Cas. 14, H. L. 

>. Add. Annotation : — Refd. Re National Bene- 
fit Assurance Co., [1931] 1 Ch. 46. 


company — Appeal lies from Superin- 
tendent to Court of Exchequer .] — 
Held : the report of the Superintendent 
of Insurance to the Minister of Finance, 
that registration of a foreign insurance 
oo. be rofused because the name of such 
co. is similar to that of a Canadian or 
British co., constitutes a ruling from 
which an appeal lies to the Exchequer 
Ct. under sect. 34 of 1932. — Re 
Foreign Insurance Cos. Act, 1932, 
19331 Ex. O. H. 212.— CAN. 

PART XI. SECT. 1. 

se. Distribution of profits.] — In the 


distribution of the profits of a mutual 
insurance co., as dividends all policy 
holders of the same class must be 
treated alike ; discrimination between 
them would violate the principles of 
equality & good faith & destroy the 
principle of mutuality upon which 
such cos. are founded. — Wunderlich 
Bros. v. Northwestern Mutual 
Fire Assocn., [1936] 1 W. W. R. 297. — 
CAN. 


PART XI. SECT. 4, SUB-SECT. 1. 

sk. Provision for lien on ships insured 


for proportion of losses incurred — 
Validity. ] — Re, Tucker, Ex p. Marine 
Insurance Club (1886), 7 Nfld. L. H, 
123.— NFLD. 

am. Manitoba Insurance Act, Part 
XIII. — Whether applicable.] — Held: 
the provisions of Part XIII. of Mani- 
toba Insurance Act did not apply to 
applt., a mutual insurance co. Incor- 
porated under special Act of the 
Dominion. — Baqan v. Portage La 
Prairie Mutual Insurance Co., 
[1934] 2 W. W. R. 515 ; 4 D. L. R. 
634 ; 42 Man. L. R. 230.— CAN. 
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VoL XXIX. Casas 1 -178a. 


INTERPLEADER. 


1. 


Part I . — Nature and Purpose. 


Add. Annotation : — Consd, De La Rue v. 
Hernu Peron & Stockwell, Ltd., [1936] 
2 K. B. 164. 


3. After this case add — 

Whether action in tort — Proceedings 

between husband & wife.] — See Husband 

& Wife, No. 2291a, ante. 


Part II. — Interpleader in the High Court. 


10. Add. Annotation : — Apld. Republica de Guate- 
mala v. Nunez, [1927] 1 K. B. 069. 

42. Add. Annotation : — Held. The Jupiter (No. 3) 
(1927), 137 L. T. 333. 

87. Add. Annotation : — Refd. Israelson v. Daw- 
son (1932), 102 L. J. K. B. 387. 

88. Add. Annotation : — Refd. Earle v. Hems- 
worth R. D. C. (1928), 44 T. L. R. 605. 

: 173a. .] — The sheriff in possession of 

( goods under a writ of fi. fa. being served with 
notice of an adjudication in bkpcy. against 
debtor, & notice by the assignee to quit 
possession, the execution creditor obtained 
an order requiring the sheriff to make a 
return to the writ. The sheriff sold the 
goods : — Held : he was entitled to file a bill 
of interpleader against the assignee & the 
execution creditor, & the assignee was, on 
interpleader, entitled to the proceeds of the 


sale. — Child v . Mann (1867), L. R. 3 Eq. 
806 ; 16 L. T. 49. 

178a. Claim of equitable nature.] — The sheriff 
having taken in execution goods which 
deft., who was one of the administrators of 
an intestate, had become possessed of under 
a sale from his co-administrator, was served 
with a notice from another party, that he & 
others were also entitled to shares in the 
goods, as next of kin to the intestate, & 
that, upon a bill filed by them in the Ct. 
of Ch. deft, had been restrained by injunction 
from selling, mortgaging, or disposing of the 
goods, & that they should hold the sheriff 
answerable for all loss & damage occasioned 
by the seizure : — Held : this was not such a 
claim as entitled the sheriff to apply tor relief 
under Interpleader Act, 1831 (c. 58). — 

Roach v. Wright (1841), 8 M. & W. 155 ; 
1 Dowl. N. 8. 56 ; 10 L. J. Ex. 267 ; &ub nom. 
Rouch v. Wrigiit, 5 Jur. 755. 

Annotations : — Retd. Bird r. Crabb (1861), .30 L. J. Ex. 318; 

Richards v. JenkinB (1886), 17 Q. B. D. 544. 


PART II. SECT. 1. 

10 I. Source of jurisdiction — R. S. C., 
Ord. 57.] — All interpleader matters 
Rinee tho passing of Jud. Act are 
anthorifled 8c regulated by Ord. 57 & 
Its rules. Sect. 71 of County Ct. Act, 
R. S. N. B., 1927, does not include 
interpleader proceedings. — Uoiunhon 
& McBrtde v. Johnson, 11931] 3 
M. P. K. 548.— CAN. 

sa. Ability of applicant to pay claim 
without incurring liability to other 
claimants.) — An interpleader order 
should not be made when appet. can 
pay the subioct-matter of the claim to 
one of the claimants without incurring 
any liability to any other claimant. — 
Irwin v. Boyd Bros. & Cotton, 
[1930] 1 W. W. R. 693 ; 3 D. L. R. 
314 ; 24 S. L. R. 570 — CAN. 

PART II. SECT. 2, SUB-SECT. 2. 


Picked v. M^kycy, [1939] 2 W. W. R. 
232. CAN. 

PART II. SECT. 3, SUB-SECT. 2.— C. 

70 v. .] — Western Canada 

Loan & Savings Co. v. Court (1877), 
25 Gr. 151.— CAN. 

PART II. SECT. 3, SUB-SECT. 2.— K. 

89 ii. .] — The contention of a 

first intgee. that a policy of fire insur- 
ance with loss payable to the insured 
(tho mtgor.) had been assigned in 
equity to said mtgeo. by virtue of the 
covenant in the mtge. to insure : — 
Held : ono which should not be dis- 
posed of summarily, & the discretional y 
order made in Chambers, which 
directed an issue to decide tho owner- 
shin of the proceeds of the policy which 
’had been paid into ct., to be ono which 
should not be disturbed. — Patriotic 
Assurance Co., Ltd. v. Siddall, 
[1936J 2 W. W. R. 464.— CAN. 


a i. Extra-judicial seizure .) — 

K. B. rule 516 is the only authorit y for 
granting relief by interpleader ; 
clause ( b ) thereof which refers to a 
sheriff’s application does not enable 
him to obtain an interpleader order in 
respect to an extra-judicial seizure. 
Moreover where the sheriff after making 
an extra-judicial seizure under Distress 
Act, R. S. 8., 1930, c. 66, had taken 
security under sect. 6 thereof from the 
mtgee., that fact, it was held, was a 
reason for holding that ho could not 
interplead. The position of a sheriff 
in making an extra-judicial seizure is 
that ho acts, not in his capacity as a 
a public officer, but on behalf of the 
creditor who instructs him to seize. — 


PART II. SECT. 3, SUB-SECT. 2.— L. 

99 fi. Adverse claimants under 

settlement.]—- Two parties claiming ad- 
versely an estate under limitations of a 
settlement which contained a power of 
leasing, brought actions at Iaw against 
a tenant for rent reserved by a lease 
made under the power : — Held : the 
case was a proper one for interpleader. 
— Birminotiam v. Tuite (1872), 7 I. R. 
Eq. 221.— IR. 


PART II. SECT. 3, SUB-SECT. 3.— 
C. (a). 

140 i. Necessity for notice of claim to 
execution creditor . }— Fraser v. Ekstro n 
& Massey (1900), 7 Terr. L. It. 1. — 
CAN. 


PART II. SECT. 4, SUB-SECT. 1.— B. 

202 v. .] — The taking of an 

Indemnity by the sheriff or his bailiff, 
from ono or two rival claimants to 
property In his hands, does not of Itself 
establish collusion, in the absence 
of actual collusion, does not dlsontltlo 
tho sheriff to relief by way of inter- 
pleader. — Crothers v. Grant, [1934] 
V. L. R. 120 ; 40 Argus L. It. 127.— 
A US. 

PART II. SECT. 6, SUB-SECT. 1.— C. 

bo. Purchaser from agent — Whether 
vendor general agent within C. S. C., 
c. 59.1 — Hays v. O’Connor (1861), 21 
U. C. R. 261.— CAN. 

•d. Assignee of judgment — if* execu- 
tion creditor of assignor — Rights of 
assignee.)-— On an interpleader issue 
wherein the claimant contended that 
a certain Judgment, on which moneys 
had been realised under execution, 
had been assigned to him In considera- 
tion of a debt owed him by the assignor, 
& deft, in the issue, an execution 
creditor of tho assignor, contended that 
the assignment did not cover said 
Judgment : — Held : for the purposes 
of the issue, the parties were in the 
same position as if the dispute as to the 
right to the money was being litigated 
between the claimant & the assignor, 
that is, the claimant could only assert., 
against the execution creditor, what- 
ever claim lie might have against hts 
assignor, & the execution creditor 
stood, as against the claimant, exactly 
in the shoes of the assignor. — R ygub 
v. Zawitkowbki & Ross, [1928] 1 
D. L. R. 521 ; [1928] 1 W. W. R. 332; 
22 Bask. L. R. 305.— CAN. 
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324. Add . Annotation : — Reid. Republica de Guate- 
mala v. Nunez, [1927] 1 K. B. 009. 

375. Add. Annotation : — Reid. Williams v. 

Williams & Nathan, [1937] 2 All E. R. 559. 

391. Add. Annotation : — Consd. De Borbon v. 
Westminster Bank, Ltd. (1933), 49 T. L. R. 
414. 

411. Add. Annotation : — Refd. De La Rue v. 
Hernu, Peron & Stockwell, Ltd., [1930] 2 

K. B. 104. 

414a. .] — Where defts. in an action inter- 

plead, claimants in the interpleader proceed- 
ings are not entitled to raise an issue by 
which they affirm that the title to the pro- 
perty in dispute has passed to a person not 
a party to the proceedings. — De Borbon v . 
Westminster Bank, Ltd. (1933), 49 T. L. R. 
414 ; 77 Sol. Jo. 285, 0. A. 

Annotation : — Refd. Banco de Vizcaya v. Don Alfonso de 
Borbon y. Austria (1934), 104 L. J. K. B. 40. 

433. Sheriff not bound by estoppel affecting 
debtor.] — A sheriff who comes to seize the 
goods of a debtor under a writ of execution 
is not bound by an estoppel, which might 
have prevented the debtor himself from 
claiming the goods. — Richards v. Johnston 
(1859), 4 H. & N. 000 ; 28 L. J. Ex. 322 ; 33 

L. T. O. S. 200 ; 5 Jur. N. S. 520 ; 157 E. R. 
1000. 

Annotation : — Apld. Itiohards v. Jenkins (1887), 18 Q. B. D. 
451. 

436a. Onus of proof.] — Gordon v. Metropolitan 
Police Comr. (1936), 79 Sol. Jo. 921, C. A. 

443a. .] — On Aug. 20 the sheriff, under a 

ft. fa. against A., took possession of B.’s furni- 
ture inA.’s hoi^se. Both before & after seizure 
B. gave formal notice to the sheriff that the 
furniture was his, & on the 23rd issued a 
writ in an action against the sheriff for an 
injunction & damages. On the 25th the 
sheriff issued an interpleader summons, under 
which an issue was directed & an order made 
for the sheriff withdrawing from possession 
on payment of £100 into ct. & the sheriff 
withdrew from possession on Sept. 1. B.’s 
title was afterwards admitted by the judg- 
ment creditor, & the £100 paid out to B. 
B. having brought the action to trial against 
the sheriff for damages & costs : — Held : the 
sheriff had not exceeded the scope of his duty 
in retaining possession till ordered to with- 


draw under the interpleader order, & the 
action must be dismissed, but without costs, 
on the ground that the sheriff might have 
applied to the judge, under the interpleader 
order, to dispose of the matters in question 
between him & pltf. — Aylwin v. Evans 
(1882), 52 L. J. Oh. 105 ; 47 L. T. 508. 

447. Add. Annotation : — Refd. Republica de Guate- 
mala v. Nunez, fl927] 1 K. B. 009. 

B. Appeal by Claimant (Vol. XXIX., p. 494). 

Note. — Bight to appeal with leave is given by a new 
r. 11 substituted by R. 8. C. (No. 1). 1929. 

454. Add. Annotation : — Refd. Republica de Guate- 
mala v. Nunez, [1927] 1 K. B. 009. 

455. Add. Annotation : — Refd. Republica de Guate- 
mala v. Nunez, [1927] 1 K. B. 009. 

456. Add. Annotation : — Refd. Republica de Guate- 
mala v. Nunez, [1927] 1 K. B. 009. 


Sub-sect. 3. — Summary Decision of Divisional 
Court (Vol. XXIX., p. 495). 

Note. — See note to Sub-sect. 2, B., ante. 

402a. With leave.] — -Under R. S. C., Ord. 67, 

r. 11, an appeal lies by special leave from the 
decision of a judge sitting without a jury on 
the trial of an interpleader issue. — Republica 
de Guatemala v. Nunez, [1927] 1 K. B. 069 ; 
90 L. J. K. B. 441 ; 130 L. T. 743 ; 43 
T. L. R. 187 ; 71 Sol. Jo. 35, C. A. 

464. Add. Annotation Apld. Republica de Guate- 
mala v. Nunez, [1927] 1 K. B. 009. 

471. Add. Annotation : — Refd. R. v. Minister of 
Health, Ex p. Yaffe, [1930] 2 K. B. 98. 

497a. .1 — Boucicault v. Ponsford 

(1880), 2 T. L. R. 640, D. C. 

503a. Whether entitled to costs.] — Morland v. 
Chitty (1833), 1 Dowl. 520. 

603b. .] — Dabbs v. Humphries (1835), 1 

Bing. N. C. 412 ; 3 Dowl. 377 ; 1 Hodg. 4 ; 
1 Scott, 325 ; 4 L. J. O. P. 101 ; 131 E. R. 
1170. 

503c. .1 — West v. Rotherham (1830), 2 

Bing. N. 0. 527 ; 1 Hodg. 461 ; 2 Scott, 
802 ; 132 E. R. 200. 


PART II. SECT. 5, SUB-SECT. 4.—C. 

248 I. Necess itll for — By claimant — 
Unless impracticable from circum- 
stances.] — NIOHOL V. SUGARMAN, [1928] 

3 D. L. 11. 292 —CAN. 

PART II. SECT. 6, SUB-SECT. 1. 

•g. Notice of motion.] — A sheriff 
haying applied by way of notlco of 
motion for an interpleader order the 
execution creditor objected that tho 
sheriff could proceed only ex parte : — 
Held : tho Rhoriff’s procedure was cor- 
rect. — Mead v. Mead, [1937] 1 

W. W. R. 405.— CAN. 

PART II. SECT. 6, SUB-SECT. 4. — A. 

273 i. Necessity for affidavit.] — On a 
sheriff’s application for an interpleader 
order claimant must hie an affidavit 
substantiating bis claim & disclosing 
his title to the goods. — Be Sheriff of 
Edmonton, Kostynuk v. Parayko, 
[1930] 1 W. W. R. 53.— CAN. 

PART II. SECT. 7, SUB-SECT. 4.— A. 

1 I. .] SOOTT & FEDEX V . 

Marshman, [19321 3 W. W. R. 161; 

4 D. L. It. 688.— CAN. 


PART II. SECT. 8, SUB-SECT. 4. 

e. On appeal, 11 P. R. 290. 

m i. As between legal equit- 

able assignees of chose in action .] — On 
an Interpleader issue between an 
equitable assignee & a legal assignee 
of a chose in action the former should 
be made pltf. — Shatilla v. Najsh- 
Simington Co.. Ltd., [1929] 2 D. L. R. 
454 ; 1 W. W. R, 719 ; 23 S. L. R. 433. 
—CAN. 


PART II. SECT. 8, SUB-SECT. 7. 
d (p. 491) i. On appeal, 11 P. R. 296. 

g (p. 491) i. .] — Furlong v. 

Reid (1886), 12 O. R. 607.— CAN. 

1 i. .1 — Boyd 

Bros. v. Cunningham, [1931] 2 

W. W. R. 62 ; 2 D. L. R. 943.— CAN. 

1 U. — .] — On an interpleader 

issue arising from a seizure under 
execution, where the debtor was not in 
possession of the chattels when seized, 
the onus of proof of ownership by the 
debtor Is on the execution creditor 
although the claimants are pltfs. in 
the issue. — L ambert v . De Forrl, 
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[1936] 1 W. W. R. 594 ; 2 D. L. R 
302 ; 44 Man. L. R. 110.— CAN. 

1 ill. .] — Notwithstanding 

the change made by rule 148 under 
County Cts. Act, 1934, as to the form 
of action on an interpleader issue, the 
onus of proving that the goods seized 
are the property of the execution 
debtor is on the execution creditor 
when at the time of seizure they were 
in the actual or apparent possession 
of tho claimant. — C osten v. Tosto- 
varyk, [1936] 2 W. W. Ri 670 i 4 
D. L. R. 589.— CAN. 

a (t>. 492) i. Statute.) — In an 

interpleader action the parties may 
establish their title by invoking any 
statute which declares an opposing 
instrument of title to said property to 
be “ utterly void.” — Marshman v. 
Scott & Peden (1932), 46 B. O. R. 59. 
—CAN. 

PART II. SECT. 10, SUB-SECT. 8. 

k I. .] — A summary decision in 

an Interpleader issue is final notwith- 
standing that leave to appeal is granted. 
— Pictou Foundry & machine Oo. v. 
Dicks, [19351 2 D. L. R. 593 ; 8 M. P. 
R. 386.— CAN. 



530 . Add the following para. : — 

A bill of sale holder claimed goods of a 
judgment debtor which the sheriff had 
seized under a writ of fi. /a., & the sheriff 
interpleaded. On the hearing of the inter- 
pleader summons the validity of the bill of 
sale was admitted & an order was made for 
the sale of sufficient goods to pay the claim 
& the claimant’s costs, the execution creditor’s 
costs, & the sheriff’s costs, &> for payment of 
the balance to the execution debtor. Pend- 
ing the sale the execution debtor became 
bkpt., & the official receiver stopped the sale 
before it was completed : — Held : the 

claimant’s costs & the execution creditor’s 
costs of the interpleader were not “ costs of 
the execution ” which the sheriff could 
deduct from the proceeds of sale as against 
the official receiver. — Re Rogers, Ex p. 
Sussex Sheriff, [1911] 1 K. B. 104. 

541. Add. Annotation : — Consd. Townshend v . 
Child (1932), 48 T. L. R. 575. 


Vol. XXIX. — Interpleader. Cases 530—622. 

541a. Costs reserved until trial of Issue — Issue 
discharged.] — After the usual interpleader 
order had been made by which the question 
of costs were reserved, deft, obtained an 
order to discharge the interpleader order 
unless pltf. took certain steps within a given 
time. Pltf. failed to take these steps within 
the time & deft, then obtained an order that 
pltf. should pay the costs : — Held : the ct. 
had jurisdiction to make the order, as an 
interpleader order does not remove the case 
from the control of the ct. — Wicks v. Wood 
(1878), 26 W. R. 680. 

553a. Appearance by creditor — No goods liable to 
execution.] — An execution creditor served 
with a sheriff’s rule under the Interpleader 
Act, is not bound to appear where there are 
no goods liable to his execution. Where, 
therefore, such creditor appears upon the rule, 
but does not insist upon any goods being 
liable to his execution, he is not entitled to 
the costs of his appearance. — Glasier v. 
Cooke (1835), 5 Nev. & M. K. B. 680. 


Part III. — Interpleader in County Courts. 


595. Add. Annotations : — Folld. West v. Automatic 
Salesman, Ltd., [1937] 2 K. B. 398. Refd. 

, Conquer v . Boot, [1928] 2 K. B. 336. 

595a. .] — Where, in proceedings on 

an interpleader summons under Cennty Cts. 
Act, 1888 (c. 43), s. 157, between a claimant 
to goods taken in execution <fc the execution 
creditor, the claimant has made a successful 
claim to the goods but no claim for damages, 
he cannot afterwards maintain a separate 
action against the execution creditor for 
damages. — West v. Automatic Salesman, 


Ltd., [1937] 2 K. B. 398 ; [1937] 2 All E. R. 
706 ; 106 L. J. K. B. 769 ; 157 L. T. 539; 53 
T. L. R. 711 ; 81 Sol. .To. 457, C. A. 

600. Add. Annotation : — -Consd. West v. Automatic 
Salesman, Ltd., [1937] 2 K. B. 398. 

617. Add. Annotation: — Folld. Koffman v. Sun- 
shine, [1932] 1 K. B. 600. 

621. Add. Annotation : — Folld. Koffman v. Sun- 
shine, [1932] 1 K. B. 606. 

622. Add. Annotation : — N.F. Koffman v. Sun- 
shine, [1932] 1 K. B. 606. 


PART II. SECT. 11, SUB-SECT. 3.— B. 

556 Iv. Except where 

accurate division impossible.] — While, 
where each party to an Interpleader 
Issue succeeds in part, the rule Is that, 
where possible, each should receive that 
portion of the costs which Is applicable 
to that part of the Issue on which he 
has succeeded, yet. In the present case, 
the order of the trial judge that no 
costs should be allowed was held to 
have been the proper one since the 
nature of the case would not allow of 
an accurate division of the costs & 
the order did substantial justice. — 
Rygus v. Zawitkowski & Ross, [1928] 
1 D. L. R. 521 ; [1928J 1 W. W. R. 332 ; 
22 Bask. L. R. 305.— CAN. 


PART III. SECT. 1. 

o i. .] — Kellington v. Rosa 

(Saak.), [1927] 2 W. W. R. 309.— CAN. 

d i. Issues involving under $800.] — 
The district ct. has jurisdiction in 
interpleader matters where the value 
of the goods does not exceed $800. — 
Knox r. Shaw, [1927] 3 D. L. tt. 1185 ; 
[1927] 2 W. W. R. 494 ; 21 Sask. L. R. 
593; 8 C. B. R. 331.— CAN. 

e i. .] — A district ct. judge has 

no Jurisdiction to deal with an inter- 
pleader Issue which brings the title to 
land in question, although the Issue is 
sought as a result of a seizure of land 


by the sheriff under an execution under 
a district ct. Judgment. — Farmers' 
Mutual Hafl Insurance Co. v. 
Foster, [1925] 3 D. L. R. 746 ; [1925] 
2 W. W. R. 515 ; 19 Sask. L. R. 687.— 
CAN. 

•1. To set aside bill of saie as fraud on 
creditors .1 — In an interpleader issue 
the district ot. has jurisdiction to set 
aside a bill of sale, on the grouud that 
it is a fraud on creditors, as being relief 
ancillary to a matter falling within the 
jurisdiction of the ct. under District 
Courts Act, R. S. S., 1920 (o. 40), s. 27. 
— Knox v. Shaw, [1927] 3 D. L. it. 
1185; [1927] 2 W. W. It. 494; 21 
Saak. L. R. 593 ; 8 C. B. R 331.— CAN. 
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Vol. XXX. Cases 9a— 82 


INTOXICATING LIQUORS. 

Part I. — Definitions. 

9a. Addition of quinine.] — Whether the licence, depends on the proportion of the 

addition of quinine to wine makes the mixture. — Sharp v. Sparkes (1926), 70 Sol. 

mixture cease to be a wine within Licensing Jo. 1069, D. 0. 

(Consolidation) Act, 1910 (c. 24), so as to 12. Add. Annotation : — Refd. Lorden v . Brooke- 
exempt the seller from holding a justice’s Hitching, [1927] 2 K. B. 237. 


Part II. — Licenses. 

30a. .] — It. v. Graham-Campbell, Ex p. Herbert, No. 626a, post . 


Part III. — Application for Licenses. 


46. Add. Annotation : — As to (1) Refd. R. v. 
Liverpool Justices, Ex p. Liverpool Corpn., 
[1934] 2 K. B. 277. 

49. Add. Annotations : — As to (2) Consd. R. v. 
Southampton County Confirming Committee, 
Ex p. Slade, [1929] 1 K. B. 263. Refd. Denby 
& Sons, Ltd. v. Minister of Health, [1936] 
1 K. B. 337. 

55a. Whether co-extensive with parish.] — 

R. v. Smethwick Confirming Authority, 
Ex p. Holt Brewery Co., Ltd., No. 306a, 
post. 

83a. Application In notice lor full on-llcense— 
Application to justices for off-11 cense only.] — 

The licensing justices are the judges of the 
sufficiency of the notices given, on an appli- 
cation for a new justices’ license, under 
Licensing (Consolidation) Act, 1910 (c. 24), 
s. 15 (2), which sub-sect, is to be read in a 


practical & not a merely theoretical manner. 
Therefore, whore notice was given of an 
application for a full publican’s license, & 
at the licensing meeting only an off -license 
in respect of part of the premises was asked 
for : — Held : the justices being satisfied that 
no one had been misled, Sc the license actually 
asked for being less extensive than & included 
in that for which notice was given, the 
justices were entitled to grant & confirm 
the off -license. Other considerations might 
apply if the license applied for were wider 
than that named in the notice. — It. v. 
Kingston-upon-Thameh Confirming Au- 
thority, Ex p. Scales, [1933] 1 K. B. 535 ; 
102 L. J. K. B. 307 ; 148 L. T. 423 ; 97 
J. P. 34 ; 49 T. L. R. 151 ; 31 L. G. R. 116, 
D. C. 

Add. Annotation : — Refd. Thomas v. Newing- 
ton Licensing JJ. (1926), 136 L. T. 638. 


PART I. Act (1 

1 1. “ Spirits ” — Include rum — In- Hubin 
land Revenue Act, R. 8. C., 1906 (c. 51), 2 W* . 

8 . 185 .] — Re It. v. McKenzie (1926), 202 ; i 

45 Can. Grim. Caa. 144; 58 N. 8 . R. »b. - 

313. — CAN. latter ^ 

el. "Liquor.”] — The word “ liquor** bEViNi 
In Liquor Act, 1925, 1924-25, c. 53. Can. C 

includes " beer ** unless the context yo * u 

otherwise requires. — R. v. Crott, [1924] ic. 

4 D. L. R. 581 ; [1924] 2 W. W. R. 377 ; Ryall 
60 Can. Grim. Caa. 143 ; 22 Bask. L. R. 48 Can 
625. — CAN. ad. 

• II. “ Beer ” — Coupled with “ fluid Drash 
capable of producing intoxication .”] — W. W. 

Liquor Act, 1912 (N. 3. W.), s. 3, ' —CAN 
defines ** liquor ** as meaning & t0 . - 

including 44 wine, spirits, beer, porter c an . c 

stout, ale, cider, perry or any splrituou 
or fermented fluid whatever, capab _ * *• 
of producing intoxication ’* : — Held: the 
words “wine, spirits, beer, porter, W. W 
stout, ale, cider, perry ’’ must be 58 , 21 

construed according to their ordinary k jj # 
popular meaning, & the words 44 capable kiewk 
of producing intoxication *’ in the defini- 715 ; 

tion qualify only the words “ any can. C 

spirituous or fermented fluid what- . .. 

ever.*’ — Russell v. Gale (1928), 40 .. * 

C. L. R. 587 ; 45 N. 8 . W. W. N. 120— 

AUS. 2 W. \ 

e Hi. Percentage of alcohol not k i 

sufficient— Excise A ct.}— Bradley 0 . (Out.) 
DK OOBTE (1931). 3 M. P. R. 193 ; 57 CAN. 
O. O. O. 184. — CAN. k v. 

u. “ Residence ” — Temperance Ad C. A., 
(Afan.), 1924 (c. 118 >— Liquor Control Gbobn 


Act (Man.). 1924 (c. 117).]— R. 0 . 
Hubin, [1926] 4 D. L. R. 863 ; [1926] 
2 W. W. R. 768 : 46 Can. Crim. Cas. 
202 ; 36 Man. L. R. 11 — CAN. 

*b. Amendment of 

latter Act by 1926 (c. 28), 8. 1.]— R- y. 
Levine, [1926] 3 W. "W. R. 650 ; 46 
Can. Crim. Cas. 342 ; 36 Man. L. R. 
95. — CAN. 

BC . .] — R. v. 

Ryall (Man.), [1927] 1 W.W.R. 635 ; 
48 Can. Crim. Cas. 3C0. — CAN. 

Bd. *1 Ih v ' 

Drashoovioh (Man.), [1927] 3 

W. W. R. 40 ; 48 Can. Crim. Cas. 401. 
—CAN. 

te. .1— R. v. White (1928), 49 

Can. Crim. Cas 254. — CAN. 

k I. .] — Haberlaok v. Burr, 

[1926/ 1 D. L. R. 262 ; [1926] 1 

W. W. R. 120 ; 45 Can. Crim. Cas. 
58 ; 20 Bask. L. R. 293. — CAN. 

k n. .] — R. (Johnston) v. Bubi- 

kiewicz (Bask.), [1926] 4 D. L. R. 
715 ; [1926] 2 W. W. R. 759 ; 46 

Can. Crim. Cas. 145. — CAN. 

k in. .] — R. v. Clark (Bask.) 

(1926), 45 Can. Crim. Cas. 265 ; [1926] 
2 W. W. R. 373.— CAN. 

k lv. .] — R. e. Rotterman 

(Ont.) (1926), 47 Can. Crim. Cas. 44.— 
CAN. 

k v. Manitoba Temperance Ad, 

C. A., 1924 (c. 118).]— R. (Eddie) t>. 
Gbobney, [1927] 1 D. L. R. 1001 : 


ri927] 1 W. W. R. 295 ; 47 Can. Crim. 
Cas. 257 ; 36 Man. L. R. 240.— CAN. 

k vi. .)— R. 0. Diqernkss 

(Bask.), [1927] 3 W. W. R. 689 ; 49 
Can. Criiu. Cas. 185. — CAN. 

gf. Effect of keeping lodgers.]— 

The accused, who was charged with 
having liquor in a place other than the 
residence in which she resided, lived 
in a house in which she had five lodgers, 
one of whom was her daughter, & 
another the latter’s husband, who came 
there only twice a month. The 
daughter & son-in-law usually had their 
meals with the accused in the kitchen. 
The other three were not boarders. 
The liquor in question was a case of 
beer wlilch was found on the stair- 
way leading from the kitchen to the 
basement. The magistrate dismissed 
the charge & the Crown appealed, 
contending that the keeping of said 
lodgers & boarders had destroyed the 
character of the premises as a “ private 
dwelling-house ** : — Held : the appeal 
shouldbe dismissed. — R. 0 . Macklin, 
[1928] 4 D. L . R. 717 ; [1928] 2 
W. W. R. 408 ; 50 Can. Crim. Caa. 171; 
37 Man. L. R. 405. — CAN. 

bk. “ Occupant.”] — R. 0 . Diktooh 
( 1928), 49 Can. Crim. Cas. 220. — CAN. 

Bb. 44 Quest.”] — A non-paying guest 
of a hotelkeeper may be a bond fide 
guest within Liquor Act, 1926. — R. 0 . 
Henderson (Saak.), [1926] 2 W. W. R. 
430 ; 46 Can. Crim. Gas. 373. — CAN. 


J.8. 
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Part IV. — Grant of Licenses. 


128 , Add. Annotation: — As to (1) Consd. Appen- 
rodt v. Central Middlesex Assessment Com- 
mittee, [1037] 2 K. B. 48. 

140. Add, Annotation : — Reid. Thomas v . Newing- 
ton Licensing JJ. (1920), 130 L. T. 038. 

141. Add. Annotation : — Refd. Thomas v. Newing- 
ton Licensing JJ. (1920), 130 L. T. 038. 

141a. Pending hearing of summons 

against applicant.] — Applts., the licensee & the 
owners of a public-house, applied to the 
licensing justices on Mar. 1 for a renewal of 
the licence, which was due to expire on 
Apr. 4. The justices, on the ground that 
summonses were pending against the licensee 
for supplying during non-permitted hours 
intoxicating liquor for consumption on the 
premises, adjourned the consideration of the 
application to the next transfer sessions to 
be held on Apr. 12. On Mar. 4 the licensee 
was convicted on the summonses, & on 
Apr, 12 the licensing justices refused the 
renewal : — Held : the adjournment did not 
amount to a refusal of the renewal. — Thomas 
v . Newington Licensing JJ. (1926), 136 
L. T. 638; 43 T. L. R. 181; sub nom. 
Thomas v. Newington Licensing JJ., 
Meux’s Brewery Co., Ltd. v. Newington 
Licensing JJ., 91 J. P. 37 26 L. G. R. 109 

143. Add. Annotation : — Consd. R. v. Wandsworth 
Licensing Justices, [1936] 2 All E. R. 394. 

144a. Adjournment necessary in public 

interest.] — The Licensing Rules, 1921, pro- 
vide : “4. Where it is intended to consider 
any proposal to make or vary any order ” 
relating {inter aliu) to permitted hours “ the 
clerk to the justices shall cause a notice 
thereof ... to bo published. ... 5. Upon 

the consideration of any proposal . . . the i 
justices shall take such steps as seem to them 
fit for the purpose of ascertaining local 
opinion. .’ . .” 

On Feb. 7, 1936. licensing justices held their 
general annual licensing meeting at which 
they decided provisionally not to vary the per- 
mitted hours, & adjourned that meeting to 
Mar. 0, 1936. On Mar. 3, 1930, the justices 
were informed by their clerk that at the 
adjourned meeting an application would be 
made, on behalf of persons interested, to 
re-open the question of permitted hours on 
the ground that the position of licensees in 
the division had become acute because an 
adjoining division had adopted a later 
terminal hour. On Mar. 0, 1930, the 

adjourned meeting was held, when the said 
application was made to the justices, who 
considered the desirability of re-opening the 
question, decided that in the altered circum- 
stances it was in the public interest to ascer- 


j tain public opinion in the district, &, being 
unable to do more until notice had been 
published, further adjourned the meeting to 
Mar. 20, 1936. On Mar. 20, 1936, due notice 
thereof having been given, the second 
adjourned meeting was held at which the 
justices, after hearing persons as to local 
opinion, made an order that the permitted 
hours should be varied as therein specified : — 
Held : on the true construction of the enact- 
ments & rules & in the circumstances above 
stated, the order of the justices varying the 
hours was valid, inasmuch as, (a) at the 
adjourned meeting held on Mar. 6, 1936, 
within one month of the original meeting, 
the justices had gone so far as to consider 
a proposal to vary an order within the mean- 
ing of these words in rule 4 ; (6) the justices, 
having begun to consider that proposal at an 
adjourned meeting held within one month 
of the original meeting, & being unable to 
deal with it fully at that meeting, were 
entitled to adjourn the meeting further for the 
consideration of the same proposal, as dis- 
tinct from any new business, to Mar. 20, 1936, 
though that date was not within one month 
from the date of the original meeting. — 
R. Wandsworth Licensing JJ., Ex p. 
Rogers, [1937] 1 K. B. 144; [1936] 2 All 
E. R. 394 ; 105 L. J. K. B. 628 ; 155 L. T. 
102 ; 100 J. P. 363 ; 52 T. L. R. 530 ; 80 
Sol. Jo. 635 ; 34 L. G. B. 297, I). 0. 

149. Add. Annotation Apld. Frome United 
Breweries Co. v. Bath JJ., [1920] A. C. 586. 

158. Add. Annotations : — Refd. Maclean v. Workers’ 
Union, [1929] 1 Ch. 602 ; R. v. Huntingdon 
Confirming Authority, [1929] 1 K. B. 698. 

159a. “ Knowingly acts as justice ” — Construc- 
tion.] — The words “ knowingly acts as a 
justice ” in Licensing (Consolidation) Act, 1910 
(c. 24), s. 40 (4), are to be taken in their plain 
meaning & are not to be confined to cases of 
deliberate contravention of the Act. — A.-G. v. 
Cozens (1934), 50 T. L. R. 320 ; 78 Sol. Jo. 298. 

202a. Applicant’s willingness to contribute to com- 
pensation fund.] — A question arose which of 
two adjacent licensed houses should be 
granted a renewal of its licence, & which 
should be suppressed. The owners of each 
house submitted to the licensing justices 
plans of proposed alterations, & the owners 
of one of the houses offered to pay £1,250 
to the compensation fund if the alterations 
were sanctioned. The same licensing justices 
sat as compensation authority to consider 
the question of redundancy, & decided to 
renew the licence of the house whose owners 
had offered the contribution, it appearing 
from the evidence that that house, when 


PART IV. SECT. 2, SUB-SECT. 2. 

•j. Application not complying with 
statutory requirements — Adjournment of 
licensing court .] — A licensing ot.» con- 
stituted under Liquor Acts, 1912 to 
1926, has no jurisdiction to adjourn 
an appln. for a provisional certificate 
for a licensed victualler’s license which 
does not comply with sect. 27 (a) & ( b ) 
of the Acts, or otherwise to deal with 
such an appln. than by dismissing it. 
The ct. may, however, by adjourning 


Itself, enable such an appln. to bo made, 
after compliance witn the statutory 
conditions as to notices, at an adjourned 
sitting. — R. v. Knyvett, Ex p . Wkbkb 
(1928), 22 Q. J. P. R. 138.— AUS. 

PART IV. SECT. 2, SUB-SECT. 6.— 
A. (b) ii. 

s. Where old licence has been forfeited 
or '* otherwise ceased to exist ” — Cessa- 
tion due to no-licence vote .] — Sect. 30 (1) 
of New Zealand Licensing Act, 1910, 
as amended In 1920, provided that no 

2 


new publican's liceuoe should be 
granted in any lioonsing district eroept 
when a licence had been forfeited or 
had “ otherwise ceased to exist ” : — 
Held , the words “ otherwise ceased to 
oxist ” did not apply to a ceasing to 
exist owing to a no-licenoe vote, & 
therefore an application by a publican 
for a licence in an area which since 
1903 had been a no-llcenoe area by 
vote could not be heard. — S cales v. 
Young, [1931] A. C. 685 ; 100 L. J. 
P. C. 164 ; 145 L. T. 316, P. C.— N.Z. 
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altered, could be made the better of the two 
They then, as licensing justices, approved 
the alterations to that house : — Held : (1) in 
considering the question of the contribution 
offered to the compensation fund the licensing 
justices had taken extraneous matter into 
account, & as this must necessarily have 
affected their minds as compensation autho- 
rity, their decision must be quashed ; (2) it 
was contrary to the spirit of the Licensing 
Acts, though it might be within the letter 
of them, that the powers of the compensation 
authority should be delegated to the licensing 
committee so that the two bodies were 
identical, it being clearly intended that they 
should be separate & independent bodies. — 
R. v. Sheffield JJ., Ex p. Rawson (T.) & 
Oo., Ltd. (1927), 138 L. T. 234 ; 91 J. P. 193 ; 
44 T. L R. 43 ; 25 L. G. R. 536, D. C. 

204. Add. Annotation : — Consd. R. v. London 
County Council, Ex p. Entertainments Pro- 
tection Assocn., Ltd., [1931] 2 K. B. 215. 

206. Add. Annotation : — Refd. Short v. Poole 
Corpn., [1926] Ch. 66. 

233. Add. Annotation : — Refd. Stoke - on - Trent 
Revenue Officer v. Stoke-on-Trent Assess- 
ment Committee & Potteries Electric Traction 
Co., etc., etc. (1930), 143 L. T. 650. 

234. Add. Annotation: — Refd. R. v. Holborn 
Licensing JJ., Ex p. Stratford Catering Co. 
(1926), 90 J. P. 159. 

263. Add. Annotation : — -Refd. Stepney Borough 
Council v. Walker (John) & Sons, Ltd., [1934] 
A. C. 365. 

267. Add. Annotations: — As to (1) Consd. R. v. 
Southampton County Confirming Committee, 
Ex v. Slade, [1929] 1 K. B. 263. Refd. R. 
v. Sheffield JJ., Ex p. Rawson (1927), 91 
J. P. 193. 

268. Add. Annotation : — Expld. R. v. Southampton 
County Confirming Committee, Ex p. Slade, 
[1929] 1 K. B. 263. 

270a. .] — By Licensing (Consolida- 

tion) Act, 1910 (c. 24), s. 14 (1) (a), the 
licensing justices on the grant of a new 
justices’ on-licence shall attach to the grant 
of the license such conditions as they think 
best adapted for securing to the public any 
monopoly value which is represented by the 
difference between the value which the 
premises will bear “ when licensed, & the 
value of the same premises if they were not 
licensed ” : — Held : the words “ if they were 
not licensed ” do not mean “ if they were not 
so licensed,” but “ if they had no license at 
all,” & that, upon the assumption that the 
effect of the grant of the spirit license coupled 
with the old beerhouse license was that the 
premises became fully licensed, the monopoly 
value of the premises was the difference between 
their value when fully licensed & their value if 
unlicensed, & was not the difference between 
their value when fully licensed & their value 
with the beerhouse license. — Customs & 
Excise Comrs. v. Curtis, [1914] 2 K. B. 
335 ; 83 L. J. K. B. 931 ; 110 L. T. 584 ; 78 

J. P. 173 ; 30 T. L. R. 232 ; 78 J. P. Jo. 4, 
C. A. 

272. Add. Annotations : — Refd. Appenrodt v. 
Central Middlesex Assessment Committee, 
[1937] 2 K. B. 48 ; Ft. v. Weston-Super-Mare 
Licensing Justices, Ex p. Powell, [1939] 1 

K. B. 700. 


291a. Order for speolal removal — After 

termination of lease — Licensee in unlawful 
occupation.] — Licensed premises consisted 
mainly of premises held by a brewery co. 
on lease & to a lesser extent of an extension 
of the original premises built on an adjoining 
site held by the co. in fee simple, the licensee 
being an employee of the co. The lease ex- 
pired on May 6, 1933, but the co. & the 
licensee remained in occupation of the whole 
premises. On July 18 a private Act became 
law by which local authorities were em- 
powered to acquire certain property, including 
the premises in question, to aid in the con- 
struction of a tunnel. On Oct. 6, in pro- 
ceedings instituted by the lessors under the 
lease, an order was made for the possession 
of the leasehold part of the premises as from 
May 6. On Oct. 21 the licensee gave notice 
of an application to the licensing justices 
under Licensing (Consolidation) Act, 1910 
(c. 24), s. 24 (2) (a), for the special removal 
of the licence to other premises owned by the 
brewery co. on the ground that the premises 
in respect of which the licence had been 
granted were about to be pulled down under 
an Act for a public purpose. On Oct. 24 
the co. & the licensee ceased to occupy the 
premises : — Held : (1 ) as the licensee was the 
holder of the licence which had been granted 
in respect of the premises & as the premises 
were about to be pulled down under an Act 
for a public purpose, the licensing justices 
were entitled in their discretion to grant 
the licensee an order for the special removal 
of the licence, although at the time of his 
application therefor he was not in lawful occu- 
pation of the leasehold part of the premises. 

Per Our. : there is no provision in the 
Licensing (Consolidation Act), 1910 (c. 24), 
which requires appct. for the special removal 
of a licence to be in actual occupation of the 
licensed premises at the time of his applica- 
tion. 

(2) The order being for a special as distinct 
from an ordinary removal, the consent of the 
lessors to the order was not necessary ; 
(3) as the lessors were never in a position to 
apply for the transfer of the licence to their 
nominee or its removal to other premises 
belonging to them so long as the licensee 
remained the holder of the licence & he & 
the co. remained in occupation of the pre- 
mises or part of them, they had not been 
deprived of any right vested in them so to 
do & were, therefore, not entitled to a writ of 
certiorari to quash the order. — R. v. Liver- 
pool JJ., Ex p. Liverpool Corpn., [1934] 
2 K. B. 277 ; 103 L. J. K. B. 625 ; 151 L. T. 
327 ; 98 J. P. 341 ; 50 T. L. R. 425 ; 32 
L. G. R. 289, D. C. 

292a. .] — Though licensing justices have no 

jurisdiction to make the grant of an ordinary 
removal of a licence subject to any condition 
as to payment of monopoly value, they are 
entitled to refuse the removal upon the sole 
ground that it would confer a great pecuniary 
gain upon appct., <fc that he ought to apply 
for a new licence & pay monopoly value. — 
R. v. Southampton County Confirming 
Committee, Ex p. Slade, [1929] 1 K. B. 
263 ; 98 L. J. K. B. 62 ; 140 L. T. 167 ; 93 
J. P. 37 ; 45 T. L. R. 72 ; 72 Sol. Jo. 873, C.A. 

292b. Order for special removal — Position of 
lessor — Consent unnecessary.] — R. v. Liver - 
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pool JJ., Ex p. Liverpool CoRpn., No. 291a, 
ante. 

292c. Whether entitled to certiorari.] — 

R. v . Liverpool JJ., Ex p. Liverpool 
Corpn., No. 291a, ante . 

293. Add. Annotations : — Consd. R. v. Barnstaple 
Justices, Ex p. Carder, [1938] 1 K. B. 385. 
Retd. Nash v. Stevenson Transport, Ltd., 
[1935] 2 K. B. 341. 

293a. Grounds tor refusal of removal — Great 
pecuniary gain conferred on applicant.] — 

R. v. Southampton County Confirming 
Committee, Ex p. Slade, No. 292a, ante . 

299. Add . Annotation : — Apld. R. v. Holboro 
Licensing JJ., Ex p. Stratford Catering Co 
(1926), 90 J. P. 159. 

299a. Security of tenure.] — On an 

application for the transfer of a license the 
licensing justices may consider the security 
of tenure given to the proposed licensee as 
a matter affecting his “ ntness or propriety.” 
They may also adopt a certain standard 
length of notice as generally desirable, & if 
they do so, it is convenient that they should 
make it publicly known, provided that it is 
not made a hard & fast rule to be applied 
indiscriminately. — R. v. Holborn Licensing 
JJ., Ex p. Stratford Catering Co., Ltd. 
(1920), 130 L. T. 278; 90 J. P. 159; 42 
. T. L. R. 778 ; 24 L. G. R. 509, D. O. 

Annotation .—Reid. It. v. Rofcherhan Licensing: Justices, 
Exp. Chapman, (1939] 2 All K. R. 7 JO. 

828. Add. Annotations: — Refd. R. v. Sheffield JJ., 
Ex p. Rawson (1927), 91 J. P. 193 ; R. v. 
London County Council, Ex p. Entertain- 
ments Protection AsBocn., Ltd., [1931] 2 
K. B. 215. 

329. Add. Annotation : — Refd. R. v. Weston - 
Super-Mare Licensing Justices, Ex p. Powell, 
[1939] 1 K. B. 700. 

330. Add. Annotation: - Consd. R. v. Weston- 
Super-Mare Licensing Justices, Ex p. Powell, 
[1939] 1 K. B. 700. 

332. Add. Annotation : — Refd. R. v. Weston-Super- 
Mare Licensing Justices, Ex p. Powell, [1939] 
1K.B. 700. 

339. Add. Annotation : — As to (2) Folld. R. v. 
Sheffield JJ., Ex p. Rawson (1927), 91 J. P. 
193. 

340a. All relevant matters — Means of access 

to premises.] — Appcts. desired to alter 
licensed premises in a maimer requiring the 
consent of the licensing justices. The 
justices refused to sanction the proposed 
alterations, unless appcts. bricked up a door 
which was in the yard behind the premises, 
& which gave access to a site on which a public 
market place was being erected : — Held : 
the words of Licensing (Consolidation) Act, 
1910 (c. 24), s. 71, which were descriptive 
of the alterations requiring the justices* 
consent, did not limit the justices to con- 
sideration of those named matters ; & it was 
their duty to consider all relevant matters, 
of which the means of access to the premises 


might be one. — R. v. Watford Licensing 
JJ., Ex p. Trust Houses, Ltd., [1929] 
1 K. B. 313 ; 98 L. J. K. B. 198 ; 140 L. T. 
350 ; 93 J. P. 41 ; 45 T. L. R. 89 ; 72 Sol. Jo. 
825; 27 L. G. R. 8, D. 0. 

341a. What amounts to alteration.] — R. v. 

Southampton JJ., Ex p. Customs & Excise 
Combs., [1939] 1 K. B. 192, n. ; 55 T. L. R. 
350, n. 

Annotation : — Consd. R. v. Weston-Supor-Maro Licensing: 

Justices, Ex p. Powell, [19391 1 K. B. 700. 

341b. Incorporation of adjoining premises.] — 

The Div. Ct. held that the powers of the 
justices under Licensing (Consolidation) Act, 
1910, s. 71, were limited to alterations in the 
licensed premises, & that they had no juris- 
diction to sanction alterations which involved 
an extension of the licensed premises by 
incorporating certain adjoining premises 
hitherto separate from the licensed premises. 
On appeal : — Held : the words “ alterations 
in the premises ” in sect. 71 should be 
construed to extend not only to alterations 
inside the premises before the proposed 
alteration, but also of the premises as they 
would be when altered. It was therefore 
within the jurisdiction of the licensing 
justices to give their consent to an alteration 
in the licensed premises, once they had come 
to the conclusion that the proposed altera- 
tions, on being made,, would not destroy the 
identity of the premises as already existing, 
but would bring the altered premises within 
the area covered by the licence. — R. v. 
Weston-Super-Mare Licensing JJ., Ex p. 
Powell, [1939 J 1 K. B. 700 ; [1939] 1 

All E. R. 212 ; 108 L. J. K. B. 206 ; 160 
L. T. 227 ; 103 J. P. 95 ; 55 T. L. R. 351 ; 
83 Sol. Jo. 73 ; 37 L. G. R. 227, 0. A. 

342. Add. Annotation : — Refd. R. v. Watford 
Licensing JJ., Ex p . Trust Houses, [1929] 
1 K. B. 313. 

343a. Extension of premises.] — A 

licensee of licensed premises made an applica- 
tion to the local justices for approval of 
certain alterations to the premises, involving 
the inclusion of certain adjoining premises, 
which had hitherto been entirely separate 
from the licensed premises, & an enlargement 
of the existing saloon bar. Plans of the pro- 
posed alterations were duly deposited with 
the clerk to the justices. The justices came 
to the conclusion that they had no power 
to grant the application, as the bulk of the 
alterations was to premises not already 
licensed, but they were ready to approve the 
alterations in so far as they related to the 
premises already licensed : — Held : the jus- 
tices came to a correct conclusion, because, 
under Licensing (Consolidation) Act, 1910 
(c. 24), s. 71, they had no power to sanction 
alterations which involved an extension of the 
licensed premises, as was here obviously 
contemplated by the licensee. — R. v. Weston- 
Super-Mare Licensing JJ., Ex p. Powell, 
[1939] 1 K. B. 184 ; [1938] 4 All E. R. 133 ; 


PART IV. SECT. 2, SUB-SECT. 7— A. 

•a. — Grant on proof of increase of 
twenty-five per cent, in population— 
Whether increase relates to city or ward 
or district electoral division .] — Jennings 
v. Kelly, 11939] 4 All E. R. 464, H. L.— 
NI. 


PART IV. SECT. 2, SUB-SECT. 7.— 
D. (a). 

*k. After destruction of premises — 
Removal to other premises — Excise 
Licences Act, , 1825 (c. 81), #. 11.] — The 
above sect, does not contemplate the 

g rant of a new licence, the existing 
oenoe being altered by the substitu- 
tion therein of the new premises for the 
destroyed promisee. — A.-G. (Mao ken) 
v. Cavan, (1928] L R. 98.— IR. 


PART IV. SECT. 2, SUB-SECT. 10. 

el. Power to deal with costs — On 
reference of petition for inquiry .] — A 
licensing ot. has no jurisdiction to deal 
with costs on a reference to it of a 
petition for inquiry under Liquor 
(Amendment) Act, 1919, a. 8 . — Ex p. 
Soothon, Re Somxbvtllb <1997), 28 
8. R. N. S. W. 186.— AUS. 
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108 L. J. K. B. 43 ; 159 L. T. 617 ; 102 J. P. 504 ; 
55 T. L. R. 48 ; 82 Sol. Jo. 911 ; 36 L. G. R. 678, 
D. C.; on appeal , [1939] 1 K. B. 700, O. A. 
(See No. 341b, supra.) 


855. Add Annotation : — Folld. R. v. Leicester JJ., 
Ex p. Allbrighton, [1927] 1 K. B. 557. 

358. Add . Annotation : — Consd. China Navigation 
Co. v. A.-G. (1932), 48 T. L. R. 375. 


Part V. — Confirmation 

866 . Add . Annotation: — Ae to (2) Dbtd. R. v. 
Smethwick Confirming Authority, Ex p. 
Holt Brewery Co., Ltd. (1929), 98 L. J. K. B. 
678. 

366a. — — -.1 — (1) A confirming authority 

has jurisdiction to consider the adequacy 
of notices of an application for the provisional 
ordinary removal of a justices’ license for the 
sale of intoxicating liquors, required by 
Licensing (Consolidation) Act, 1910 (c. 24), 
ss. 16, 26, 33, although no objection was 
taken to the adequacy of such notices at the 
hearing before the licensing justices. 

(2) Held : the word “ place ” in Licensing 
(Consolidation) Act, 1910 (c. 24), s. 15 (1) (6), 
did not of necessity denote a lesser area or 
unit than the word “ parish.” — R. v. Smeth- 
wick Confirming Authority, Ex p. Holt 
Brewery Co. (1929), 98 L. J. K. B. 678 ; 
141 L. T. 686 ; 93 J. P. 233 ; 45 T. L. R. 
630; 27 L. G. R. 644, D. C. 

368a. Objection to condition by licensing 

justices — Duty to consider objection — In 
presence of parties.] — An application was 
made to licensing justices for a new license to 
remises at S. The application was opposed, 
ut the license was granted unconditionally. 
The confirming authority, after hearing the 
case for & against the application, confirmed 
the license subject to two conditions. Notice 
of this decision was given to the licensing 
justices, who told the confirming authority 
that they did not agree to the second con- 
dition. At a further meeting of the con- 
firming authority it was decided to confirm 
the grant subject only to the first condition, 
No notice was given to the parties, & they 
had no opportunity of appearing at this 
meeting & arguing as to the variation of the 
conditions. A rule nisi for certiorari to 
quash the order of the confirming authority 
was obtained on the ground that the authority 
acted without jurisdiction in confirming the 
license: — Held : (1) as soon as the con- 

firming authority had ascertained the views 
of the licensing justices it was their duty to 
sit judicially in the presence of the parties 
interested to determine whether or not the 
alterations made by the licensing justices 
should be accepted. As this had not been 
done, the order made by the confirming 
authority was a nullity, & the matter must 
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go back to them to hear & determine it in the 
presence of the parties interested ; (2) the 
meeting of the confirming authority ought 
to be constituted of the same members as 
were present at the original meeting. — R. v. 
Huntingdon Confirming Authority, [1929] 
IK. B, 698 ; sub nom. George & Stamford 
Hotels, Ltd. v. Huntingdon Confirming 
Authority, 98 L. J. K. B. 331 ; 141 L. T. 
75 ; 45 T. L. R. 260 ; 73 Sol. Jo. 173 ; 27 
L. G. R. 319 ; sub nom . R. v. Huntingdon 
Confirming Authority, Ex p . George & 
Stamford Hotels, Ltd., 93 J. P. 81, C. A. 

368b. Constitution of meeting.] 

— R. v . Huntingdon Confirming Authority- 
No. 368a, ante. 

368c. Validity.] — The licensing justices 

confirmed the grant of a licence for the sale 
by retail of any intoxicating liquor which 
might be sold under a spirit retailor’s (or 
publican’s) licence for consumption either on 
or off the premises, subject to certain con- 
ditions, one of which was in the following 
terms : “ There shall be no sale on the 

premises to any person other than travellers 
who hold current tickets issued by South- 
down Motor Services, Ltd.,” who were the 
owners of the premises in respect of which 
the licence was granted. Objection was 
taken, on the ground that a condition could 
not be attached to a justices’ licence whereby 
the licensee was prohibited from serving 
intoxicating liquor to any but members of a 
limited class, & that, therefore, in imposing 
such a condition, the confirming authority 
was acting without jurisdiction : — Held : 
(1) there was no excess or usurpation of juris- 
diction, as the condition was imposed after 
proper , consideration by the confirming 
authority of the relevant facts of the parti- 
cular case, & in proper exercise of their 
discretion under Licensing (Consolidation) 
Act, 1910 (c. 24), s. 14 (1) ; (2) it was wrong 
to assume that there could be no licensed 
premises unless they had the characteristics 
of an inn.— R. v. Sussex Confirming 
Authority, Ex p. Tamplin & Sons’ Brewery 
(Brighton), Ltd., [1937] 4 All E. R. 106 ; 157 
L. T. 590 ; 101 J. P. 562 ; 54 T. L. R. 46 ; 81 
Sol. Jo. 885 ; 35 L. G. R. 593, D. C. 

369. Add. Annotation : — Apld. R. v. Huntingdon 
Confirming Authority, [1929] 1 K. B. 698. 


Part VII. — Compensation. 


381. For the existing paragraph substitute the 
following paragraph : — 

Instructing solicitor to 

oppose.] — On an application to the licensing 
justices of a county borough for the renewal 
of an old on-licence the justices referred the 
matter to the compensation authority of the 
borough under Licensing (Consolidation) Act, 


1910 (c. 24), s. 19, & at a further meeting 
they resolved that a solr. should be instructed 
to appear before the aompensation authority 
& oppose the renewal on their behalf. The 
solr. duly appeared & opposed, & the com- 
pensation authority refused the renewal, 
subject to payment- of compensation. Three 
of the justices who sat & voted as members 
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of the compensation authority had been 
parties to the resolution of the licensing 
justices authorising a solicitor to appear on 
their behalf : — Held .* the three justices were 
disqualified from sitting on the compensation 
tribunal on the ground of bias, & the decision 
of the tribunal must be set aside. — Fkome 
United Breweries Oo. v. Bath JJ., [1926] 
A. C. 586 ; 95 L. J. K. B. 730 ; 135 L. T. 
482 ; 90 J. P. 121 ; 42 T. L. R. 571 ; 24 
L. G. R. 261, H. L. ; revsg. S. C. sub nom. R. 
v. Bath Compensation Authority, [1925] 

1 K. B. 085, 0. A. 

Annotation : — Distd. R. v. Leicester JJ., Ex p. Allbrighton, 
[19271 1 K. B. 557. 

881a. .] — The mere fact that a 

licensing justice has originated an objection 
to the renewal of a licence, which, conse- 
quently, is referred by him <fc other justices 
to the compensation authority, does not 
disqualify him by reason of interest from 


Digest Supplement. 

sitting & adjudicating, as a member of that 
authority, upon the matter of that licence. — 
R. v. Leicester JJ., Ex p. Allbrighton , 
[1927] 1 K. B. 557 ; 96 L. J. K. B. 310 ; 136 
L. T. 635 ; 91 J. P. 31 ; 43 T. L. R. 183 ; 
25 L. G. R. 149, D. C. 

381b. Delegation of powers to licensing justices — 
Improper.] — R. v. Sheffield JJ., Ex p . 
Rawson (T.) & Co., Ltd., No. 202a, ante . 

394. Add. Annotation : — Folld. R. v . Sheffield JJ , 
Exp. Rawson (1927), 91 J. P. 193. 

416. Add. Annotation : — Apld. R. v. Customs & 
Excise Conors., [1928] A. C. 402. 

420. Add. Annotation : — Consd. Appenrodt v . 
Central Middlesex Assessment Committee, 
[1937] 2 K. B. 48. 

421. Add. Annotation : — Generally , Refd. Appen- 
rodt v. Central Middlesex Assessment Com- 
mittee, [1937] 2 K. B. 48. 


Part VIII. — Decisions of Licensing Justices. 


456. After this case add : — 

C. Other Cases. 

455a. Withdrawal of certificate for extension.] — 

There is no appeal to quarf or sessions from a 
decision of licensing justices withdrawing 
their certificate panted in respect of licensed 
premises under Licensing Act, 1921 (c. 42), 
s. 3 (2), without which the holder of the 
licence is not entitled to elect under Licensing 
Act, 1921 (c. 42), s. 3 (1), to keep the licensed 
remises open for one hour after the permitted 
ours for the sale or supply of intoxicating 
liquor for consumption at a meal supplied 
at the same time in the part of the premises 
set apart for meals. — Re Coletta, [1932] 1 
K. B. 501 ; 101 L. J. K. B. 208 ; 146 L. T. 
180 ; 48 T. L. R. 113 ; 30 L. G. It. 109 ; sub 
nom. R. v. London County Justices, Ex p. 
Metropolitan Police Combs., 96 J. P. 16, 
C. A. 

463. Add. Annotation : — Generally , Refd. R. v . 


Leicester JJ., Ex p. Allbrighton, [1927] 1 

K. B. 557. 

543. Citation : — Add sub nom. Re Nuttall, R. v. 
Siierrard (1888), 4 T. L. R. 540. 

Add. Annotation : — Refd. Lorden v. Brooke - 
Hitching, [1927] 2 K. B. 237. 

548. Add. Annotations : — Refd. R. v. Leicester JJ., 
Ex p. Allbrighton, [1927] 1 K. B. 557 ; I. R. 
Comrs. v. Sneath (1932), 48 T. L. R. 241. 

553a. On appeal from licensing justices.] — 

Where, under Licensing (Consolidation) Act, 
1910 (c. 24), s. 29 (1), there is an appeal to 
quarter sessions against the refusal of licensing 
justices to grant a renewal, transfer or special 
removal of a justices’ licence, the judgment 
of quarter sessions, by sect. 29 (5), is final, 
& no appeal from it lies to the High Ct. by 
way of case stated. — Piper v. St. Maryle- 
bone Licensing JJ., [1928] 2 K. B. 221 ; 97 

L. J. K. B. 602 ; 139 L. T. 144 ; 92 J. P. 87 ; 
44 T. L. R. 510 ; 26 L. G. R. 308, D. C. 


Part IX. — Hours of Sale. 


575a. Add. Citations [1926] 2 K. B. 519 ; 96 
L. J. K. B. 1 ; 90 J. P. 155 ; 24 L. G. R. 471. 

577. Add. Annotation : — Refd. Pill v. Purse, Pill 
v. Mutton & Son (1933), 97 J. P. 197. 

579a. In case of six-day licence.] — Licensing 

justices granted special orders of exemption 
under Licensing (Consolidation) Act, 1910 


(c. 24), s. 57, to the holder of a six-day licence 
in respect of certain ry. refreshment rooms. 
The special orders authorised the licensee to 
sell intoxicants on nineteen Sundays during 
the summer months, being the occasions on 
which the ry. co. ran excursion steamers 
& trains to & from the place at which the 
refreshment rooms were situated *: — Held : 


PART VIII. SECT. 1, SUB-SECT. 1. 

• i. Previous information with- 

drawn.] — Ex p. Henderson, Ex p. 
Broder, Ex p. Stewart, Ex p. Joe 
Go Get, [1930] 1 D. L. R. 420 ; 25 
Can. Crlin. Cas. 95. — CAN. 

PART VIII. SECT. 3, SUB-SECT. 1.— B. 

sm. Person aggrieved — Licensing in- 
spector — Format objection lodged by 
inspector to application for license .] — 
A licensing inspector lodged notice 
of Intention to object to an appln.. 


for the grant of a licensed victualler's 
license, &, on the hoaring of the appln., 
stated that the objection was lodged 
as a mere formal objection, & that he 
did not desire to give or offer evidence 
or to address the ct., &, after the 
license had been granted by the ct., 
treated the license as being valid in 
subsequent proceedings before the 
licensing ct. He, subsequently, moved 
for a writ of certiorari to quash the 
grant of the license : — Held : ho was 
a person aggrieved, & competent to 
make the appln., but by his conduct 
he had disqualified himself from relief 

c 


by way of certiorari & certiorari was 
withheld. — R. v. The Licensing 
Authority at Darby, Ex p . Kelly, 
11928] S. R. Q. 151.— AUS. 

PART VIII. SECT. 3. SUB-SECT. 1.— C. 

sn. To quash conviction — Time for 
making application for.] — Ex p. 
Crowley, Ex p. Kenneth Staples 
Drug Co., [1928] 4 D. L. R. 561 ; 50 
Can. Crira. Cas. 378.— CAN. 

so. .] — R. v. Begin, Ex p. 

Caron (1928), 50 Can. Crim. Cas. 69. — 
CAN. 
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the justices had no power to grant the special 
orders ; (1 ) because the holder of a six-day 
licence is absolutely prohibited by sect. 58 
of the Act from selling intoxicants to the 
public on Sunday ; (2) because the occasions 
were not “ special occasions ” within 
sect. 57 (1). — R. v. Lancashire JJ., Ex p. 
Comrs. of Customs & Excise (1934), 151 
L. T. 370 ; 98 J. P. 307 ; 32 L. G. R. 265, 
D.C. 

581. Add. Annotation : — Refd. Miller v. Pill, Pill 
v. Furse, Pill v. Mutton & Son (1933), 49 
T. L. R. 437. 

582. Add. Annotations : — Refd. Miller v. Pill, Pill 
v. Furse, Pill v. Mutton & Son (1933), 49 
T. L. R. 437 ; R. v. Sussex Justices, Ex p. 
Bubb (1933), 49 T. L. R. 495. 

582a. Summer time.] — The statutory 

period of summer time is not a “ special 
occasion ” within the meaning of the 
Licensing (Consolidation) Act, 1910 (c. 24), 
s. 57 (1). 

The justices, who were the local authority 
for a division including a coastal area, on an 
application under Licensing (Consolidation) 
Act, 1910 (c. 24), s. 57 (1), made an order 
purporting to be a special order of exemption 
thereunder exempting the holder of a jus- 
tices’ on-licenso in that area from the general 
provisions relating to permitted hours, for 
the hours between 10 p.m. & 10.30 p.m. on 
every day except Good Friday & Sundays, 
during the statutory period of summer time 
in the year 1933 as being a “ special occa- 
sion ” within the sub-sect. The application 
had been made on behalf of a number of 
specified licensees in the division, & the 
justices had decided to grant the special 
order to those licensees whose premises were 
in the coastal area & who might apply there- 
for, the above order being one of the intended 
orders which had been applied for & drawn 
up. The divisional police having obtained 
an order nisi for a certiorari to remove the 
order of the justices into the High Ct. : — 
Held : the order of the justices was not such 
a special order of exemption as they had 
jurisdiction to make under the sub-sect., in- 
asmuch as the period of summer time for 
which it was granted was not a “ special 
occasion ” within the sub-sect., & the extent 
of the area & the number of the licensed 
premises to which it was applicable showed 
that it was general in its scope ; as the 
justices in making the order had exceeded 
their jurisdiction, certiorari would lie in the 
absence of any provision to the contrary, & 
there was no such provision in sect. 102 of 
the Act or elsewhere ; & consequently that 
the order nisi should be made absolute. — 
R. v. Sussex JJ., Ex p. Bubb, [1933] 2 K. B. 
707 ; 102 L. J. K. B. 577 ; 149 L. T. 537 ; 
97 J. P. 237 ; 49 T. L. R. 495 ; 77 Sol. Jo. 
503 ; 31 L. G. R. 307, D. C. 

Annotation : — Distd. R. v. Sussex Justices, Ex p. Bubb 
(1934). 50 T. L. R. 410. 


Part X. — Occasional 

583a. Rule limiting exercise of discretion of 
Justices — Validity. A general rule was 
decided upon by licensing justices that the 


582b. Excursion days.] — R. v . Lancashire 

JJ,, Ex p. Comrs. of Customs & Excise, 
No. 679a, ante. 

582c. Extension during summer time.] — The licens- 
ing justices have no power under Licensing 
Act, 1921 (c. 42), s. 1, to increase the per- 
mitted hours by half an hour throughout the 
period of summer time only. — R. v. Sussex 
Licensing JJ., Ex p. Bubb (1934), 60 T. L. R. 
410 ; 78 Sol. Jo. 412, C. A. 

Annotation Raid. R. v. Bradford Licensing JJ., Ex p. 

Illingworth, [1939] 3 All E. R. 106. 

582d. “ Special requirements of the district.”] — 

On an application to licensing justices for an 
extension from 10 p.m. to 10.30 P.M. of per- 
mitted hours under Licensing Act, 1921 
(c. 42), s. 1 (1), evidence was given that the 
main livelihood of the district was fruit- 
growing & agriculture, & that in the summer 
months people were often at work in the Helds 
until 10 p.m. : — Held : it was an essential 
part of the scheme of legislation with regard 
to permitted hours to call in & rely on the 
local justices to adjust & correct the general 
rule if they were satisfied that the special 
requirements of their district rendered it 
desirable, & the evidence of the principal 
means of livelihood in the district entitled 
them to find special requirements in the 
present case. — R. v. Wisbech, Isle of Ely, 
Licensing Justices, Ex p. Payne, [1937] 2 
K.B. 706; [1937] 3 All E. R. 707 ; 106 L.J. 
K. B. 874; 167 L. T. 533 ; 101 J. P.515; 53 
T. L. R. 981 ; 81 Sol. Jo. 718 ; 35 L. G. R. 533 ; 
30 Cox, 0. C. G34. 

Annotation : — Refd. R. v. Bradford Licensing JustircH, Ex p. 

Illingworth, [1938] 4 All E. R. 48. 

582e. .] — Certain licensing justices made an 

order under Licensing Act, 1921 (c. 42), s. 1, 
directing that w ith regard to licensed premises 
within their jurisdiction the permitted hours 
should be extended during the summer 
months as specified in the order. Before 
making the order, the justices heard evidence 
which satisfied them that the special require- 
ments of the district rendered the order 
desirable. The evidence was to the effect 
that during the summer months many 
inhabitants by reason of recreation & hours 
of work could not obtain reasonable refresh- 
ment before 10 o’clock. Apprt. sought to 
have the order quashed, on the ground that 
it was made without jurisdiction, in that 
there was no evidence before the justices of 
any “ special requirements of the district ” 
within sect. 1 of the Act of 1921 Held: 
quite apart from the weight of the evidence, 
which w r as essentially a matter for the justices 
themselves, there was a mass of evidence of 
“ special requirements of the district,” upon 
which the justices were entitled to make the 
order, & there was no usurpation of juris- 
diction. — Ii. v. Bradford Licensing JJ., 
Ex p. Illingworth, J1939J 3 All K. If. 106, 
(’. A. 


Excise Licences. 

number of occasional licences granted to the 
same promoters should not exceed two in 
any one year commencing on Apr. 1 & ending 
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on Mar. 31, & that an interval of at least 
three months must elapse between the grant- 
ing of any two such licences : — Held : ( 1 ) the 
rule involved the abdication of the justices’ 
duty impartially to consider upon the 
particular facts the merits of each individual 
application, provided in advance the oppor- 
tunity of declining jurisdiction in a particular 
case, & was calculated to clog & to fetter 
the performance of that duty ; (2) it was the 
duty of justices to hear &> determine every 
application according to law, & not according 
to some fixed rule or principle. — R. v. 
Rotherham Licensing JJ., Ex p. Chapman, 
[1939 ] 2 All E. R. 710 ; 160 L. T. 558 ; 103 
J. P. 251 ; 55 T. L. R, 718 ; 83 Sol. Jo. 587 ; 
37 L. G. R. 433, D. C. 

588a. Application by nominee of Secretary of 

State In State management district — Whether 


Secretary of State successor of Liquor Control 
Board within Licensing Act, 1921 (c. 42), 
Sched. III., clause 9.] — F., a nominee of the 
Secretary of State, applied to justices for an 
occasional licence under Licensing (Con- 
solidation) Act, 1910 (c. 24), s. 64, to sell 
alcoholic liquor on the racecourse at Carlisle 
races. The justices declined jurisdiction on 
the ground that the structures owned by the 
racecourse proprietors, & marquees, pro- 
vided by the State management, on the race- 
course where the liquor would be sold, would 
be in the occupation of the State within the 
meaning of clause 9 of Sched. III. to Licensing 
Act, 1921 (c. 42), & that therefore no licence 
was required : — Held : that these structures 
& marquees were not so occupied & the 
justices must hear & determine the applica- 
tion. — R. v. Cumberland Justices, Ex p. 
Fearnuey (1930), 144 L. T. 246, D. 0. 


Part XII. — f -Offences. 


607a. Sale of wine to which quinine added.] — 

Sharp v. Sparkes, No. 9a, ante. 

615., Add. Annotation: — Refd. Nash v. Stevenson 
Transport, Ltd., [1935] 2 K B. 341. 

617. Add. Annotation : — Refd . Fitzpatrick v. Bate 
Mitchell v. Page (1934), 161 L. T. 17. 

618. Add. Annotation : — Apld. Mizen v. Old Florida, 
Ltd. ; Egan v. Mizen (1934), 50 T. L. R. 349. 

626. Add. Annotation : — Consd. R. v. Graham- 
CampbeU, Ex p. Herbert, [1935] 1 K. B. 549. 

625a. .] — The House of Commons has the 

privilege of regulating its own internal affairs 
& procedure, including the sale, within the 
precincts of the House, of intoxicating liquor 
without a licence, through its employees in 
the Refreshment Department of the House. 

Appct. applied in the police ct. for sum- 
monses against certain members of the 
Kitchen Committee of the House of Com- 
mons & the manager of the Refreshment 
Department of the House on the ground that 
they had on two occasions unlawfully sold by 
retail intoxicating liquor for the sale of which 
they did not hold a justices’ licence as re- 
quired by Licensing (Consolidation) Act, 
1910 (c. 24), s. 65. The magistrate held that, 
assuming that there had been a sale of liquor 
without a licence, his jurisdiction was ex- 
cluded by the privileges of the House & he 
declined jurisdiction. Rules nisi having 
been obtained by the appct. for orders in the 
nature of mandamus calling on the magistrate, 
the members of the Kitchen Committee 
affected & the manager of the Refreshment 
Department to show cause why the magis- 


trate should not proceed to hear & determine 
the applications for the summonses : — Held : 
in the sale of liquor in the precincts of the 
House without a licence, the House was 
acting, through its Kitchen Committee & its 
employee, the manager of the Refreshment 
Department, in a manner which fell within 
the scope of the internal affairs of the House 
&, therefore, within the privileges of the 
House so that no ct. of law had jurisdiction 
to interfere. — R. v. Graham-Campbell, Ex p. 
Herbert, [1935] 1 K. B. 694 ; 104 L. J. K. B. 
244 ; 152 L. T. 556 ; 51 T. L. R. 198 ; 79 Sol. 
Jo. 12 ; 33 L. G. R. 136 ; 30 Cox, C. C. 209, 
D. C. 

626. Add. Annotation : — Consd. Jones v. Mighall, 
Nelson v. Mighall (1932), 48 T. L. R. 636. 

626a. Unlicensed room in licensed premises — 
Buying from licensed premises for customer.] 
— Applt. J. was acting as “ city waiter ” at 
a meeting of a Buffalo Lodge of which he 
was a member. The meeting was held in an 
unlicensed room within the curtilage of 
licensed premises of which applt. N. was the 
licensee. It was J.’s duty to obtain the 
refreshments ordered by the members. He 
was observed on several occasions to go to 
the bar of the licensed premises & purchase, 
& pay for a number of glasses of beer, which 
he carried on a tray to the room where the 
meeting was held, & distributed to the 
members who had ordered them, receiving 
the price (but no more) which he had paid at 
the bar. The justices convicted J. of selling 
intoxicating liquor without a licence & N. of 
being privy to the sale : — Held : on these 


PART XII. SECT. 1, SUB-SECT. 1.— 
A. (*). 

sp. Evidence of — Empty bottles found 
without Government labels .1 — R. r. 
McMillan (1927), 49 Can. Grim. Cos. 
360.-— CAN. 

sq. Purchase of more beer than 

income, justified — Persons found on 

r raises with empty glasses <£ bottles .] — 
v. Dziwra,J1928] 1 D. L. R. 828 ; 
49 Can. Grim. Oas. 229.— CAN. 

■r. Purchase of large quantities 


of liquor — No bottles found on premises. ] 
— R. v. Patknaude (1928), 49 Can. 
Grim. Cas. 384.— CAN. 

st. One bottle of gin found in 

shed — No evidence of ownership.) — R. 
v. Lee (1928), 49 Can. Orlm. Oas. 340. — 
CAN. 

sv. Conviction for sale to persons 
unknown — Amendment of.) — Young v. 
Allchurch, {1927] S. A. 8, R. 186. — 
AUS. 

•w. More liquor on premises than 
reasonably required for use of resi- 

8 


dents — Evidence of unlawful sale .) — 
Proof of the fact of there being* on the 
premises of an unlicensed person more 
liquor than is reasonably required for 
the use of the persons residing therein 
Is, by Lioensing Act, 1916, s. 237, to 
be deemed primA facie evidence both 
of an unlawful sale of liquor & that that 
sale was made by the person whose 
premises they are, whether Independent 
evldenoe of a sale given or not. — 
Scales v. Charleston, [1929] V. L. R. 
184 ; [1929] Argus L. R. 167.— AUS. 
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facts there was no evidence of a sale by J. 
The beer was not at any time his property. — 
Jones v . Mighall, Nelson v. Mighall 
(1932), 96 J. P. 396 ; 48 T. L. R. 636 ; 30 
L. Or. R. 412, D. C. 

627a. Club — Bought at outside wine dealers — 
Place of appropriation.] — (1) For the purposes 
of the Licensing Acts a sale of intoxicating 
liquor takes place at the premises where 
the liquor is appropriated to the contract. 

(2) Licensing Act, 1921 (c. 42), b. 6 (6), 
does not authorise a sale of intoxicating 
liquor during non-permitted hours. — Mizen 
v. Old Florida, Ltd. ; Egan v. Mizen 
(1934), 60 T. L. R. 349 ; 78 Sol. Jo. 298, 
D. C. 

678a. Seizure of liquor not con- 

dition precedent to conviction of persons.] — 

It is not a condition precedent to a pre- 
sumption under Licensing (Consolidation) 
Act, 1910 (c. 24), s. 82 (3), being raised that a 
person found on premises is there for the 
purposes of illegally dealing in intoxicating 
liquor, that the constable who has entered 
under a search warrant under sect. 82 (1) 
should have seized & removed any intoxicat- 
ing liquor found therein. In order to comply 
with sect. 82 (1), it is not necessary for the 
constable to seize all the intoxicating liquor 
found on the premises which there is reason- 
able ground to suppose is there for the pur- 
pose of unlawful sale. Hence where forty- 
six persons, non-members, were found on the 


premises of a registered club unlawfully 
dealing in intoxicating liquor the seizure of 
five glasses of beer was held to be a sufficient 
seizure. — H ammond v. Hanlon, [1936] 1 

K. B. 474 ; 104 L. J. K. B. 239 ; 163 L. T. 
13; 99 J. P. 134; 61 T. L. R. 195; 33 

L. G. R. 12 ; 30 Cox, C. C. 216, D. C. 

708. Add. Annotation : — Refd. Allen v. White- 
head (1929), 46 T. L. R. 656. 

716. Add. Annotation: — Expld. Allen v. White- 
head (1929), 46 T. L. R. 666. 

716a. .] — The ‘proprietor of a 

refreshment-house, reap., was charged with 
harbouring prostitutes, contrary to Metro- 
politan Police Act, 1839 (c. 47), s. 44. It was 
proved that, though reap, received the profits 
of the business, he did not manage it, but 
left it in charge of a manager, to whom he 
had given express instructions not to allow 
prostitutes to assemble on the premises, 
llesp. only visited the premises once or twice 
a week, & there was no evidence that any 
offence had been committed in his presence 
or with his knowledge : — Held : having 
delegated all his authority to the manager 
& become a mere absentee, he was responsible 
for the acts of the manager, & was liable 
to conviction. — Allen v. Whitehead, [1930] 
1 K. B. 211 ; 99 L. J. K. B. 146 ; 142 L. T. 
141 ; 46 T. L. R. 655 ; 94 J. P. 17 ; 27 L. G. R. 
652 ; 29 Cox, C. C. 8, D, C. 

Aiinoiation -Refd. Wilson v. Murphy, [1937] 1 All K. R. 315. 


PART XII. SECT. 1, SUB-SECT. 1.— 
A. (e) ii. 

685 11. Two offences not exactly 

of same kind.] — Under Liquor Act, 
1925, 1924-25, c. 53. a person con- 
victed for any one of the acts which 
sect. 78 declares to be offences & who 
is subsequently convicted for another 
of such acts is guilty of a seoond offence 
even though the two offences were not 
exactly of the same kind. — R. v. 
Pollard, [1928] 4 D. L. R. 623 ; [1928] 
3 W. W. R. 78 ; 50 Can. Grim. Gas. 157. 
—CAN. 

o (p. 82) 1. .]— Ex p. 

O’Hbar n (N. S.) (1928), 51 Can. Crim. 
Cas. 23.— CAN. 

o (p. 82) ii. .]— R. v. 

Hoshkm (N. S.) (1928), 51 Can. Crim. 
Caa. 26— CAN. 

PART XII. SECT. 1, SUB-SECT. 3.— A. 

656 ii. .]— Where a 

few minutes to closing-time on a busy 
evening a drunken man entered a bar, 
where there were from fifty to seventy 
people. Sc the barman told him to get 
out, &, the man having turned towards 
the door, the barman, thinking he had 
left the premises, took no further 
effective Bteps to see that he had done 
bo, & a few minutes later the police 
found the man standing at another 
part of the bar-counter : — Held : to 
constitute the offence of ** permitting ** 
drunkenness on licensed premises there 
must be evidonce that the licensee, 
or his servants or agents, consented to, 
or consciously allowed, the drunken 
man to remain on the premises, & a 
“ permission ” in this sense had not 
been established. — McParland d. 
Sparks, [1926J N. Z. L. R. 689.— N.Z. 

PART XII. SECT. 1, SUB-SECT. 3.— B. 

669 U. Complaint 

charging licensee personally.] — in a 
prosecution under a complaint which 
charged an hotel-keeper that “ you 
did supply " liquor to a person in a 
state of intoxication, it was proved 
that the liquor had not been supplied 


by accused, but by his son & assistant 
In the accused's absence. The accused 
was convicted of the offence charged : — 
Held : the complaint was not lacking 
in specification, in respect that, in a 
prosecution under Licensing Acts, it 
was unnecessary to state the name of 
the person through whom the offence 
had been committed, unloss special 
circumstances required such a state- 
ment In fairness to accused dismissed. — 
Hall v. Begg, [1928] S. O. (J.) 29.— 
SCOT. 

PART Xil. SECT. 1, SUB-SECT. 5.— B. 

sx. Onus on Crown — To prove 
importation .] — Deft, was arrested, in- 
dicted & tried & obnvicted for harbour- 
ing a quantity of dutiable goods, 
to wit, spirituous liquors unlawfully 
imported into Canada, of the value of 
over *200, whereon the duties lawfully 
payable had not been paid, in viola- 
tion of Customs Act, Dominion Acts, 
1907, c. 11. On the trial the evidence 
showed that the liquor in question was 
found In an automobile owned Sc driven 
by deft., & some evidence was offered 
by the Crown indicating unlawful 
importation. The trial judge In- 
structed the Jury that the burden of 
proof of lawful importation & payment 
of duty was upon deft.. Sc the Crown 
was only bound to establish harbouring 
without lawful excuse : — Held : under 
the instructions given to them the Jury 
would be likely to place the whole 
burden upon accused, whereas, under 
the wording of the statute, the nooessity 
of proof by the Crown of importation 
was implied. Sc, consequently, there 
should be a new trial. — R. v. Shkjll- 
man, [1928] 1 D. L. R 657 ; sub nom. 
R. V. Schkllman, 59 N. S. R. 535. — 
CAN. 

PART XII. SECT. 1, SUB-SECT. 6.— 
A. (a). 

§y. Minor supplied with liquor — 
Evidence necessary to prove — Magis- 
trate deciding from appearance of minor.] 
— R. v. Whittal (1928), 50 Can, Crim, 
Caa. 343.— CAN. 


PART XII. SECT. 3, SUB-SECT. 1. 

si. Aiding persons to commit offence 
of being found unlawfully on premises 
after closing hours.] — Where persons 
are found unlawfully on licensed 
premises after closing hours, even 
though the licensee was not a consenting 
party to their original entry, & after 
their entry pressed them to depart, 
but showed looseness Sc lack of control 
not desirable in a licensee, & did not 
turn such persons out of the premises, 
the licensoe is guilty of aiding & assist- 
ing such persons to commit the offonco 
of being found unlawfully on licensed 
premises after dosing hours. — Arm- 
strong V. KjCLLEIIEIt, [1925] N. Z. 
L. R. 422.— N.Z. 

PART XII. SECT. 3, SUB-SECT. 2.— A. 

727 vi. .] — Liquor supplied 

on licensed premises, by way of gift, 
by the wife of the licensee to her guests, 
at a time when such persons were not 
lawfully entitled to be supplied : — 
Held : an offence under Licensing Act, 
1908, s. 205 (e). — Waterson v. Low, 
LI 9 26 ] N. Z. L. R. 751.— N.Z. 

728 lx. — A resident 

in a licensed hotel was visited by three 
friends, who were non-residents. After 
the permitted hours for the sale or 
supply of liquor, he ordered Sc paid for 
three rounds of drinks, which were 
consumed by himself Sc his guests : — 
Held : the hotel keeper had supplied the 
liquor to the resident’s guests. & had 
been guilty of a contravention of 
Lioensing Aot, 1921 (c. 42), s. 4 (a). — 
M'Bain v. Mitchell, [19271 S. 0. (J.) 
67.— SCOT. 

e 1. .] — A licensee of a hotel, 

who was seated on a form outside 
the hotel, was asked to supply liquor 
to an unexcepted person. He 'went 
inside the hotel, came out Sc handed 
the liquor to the person, who paid him. 
There was a light in a room in the hotel 
described by witnesses as the saloon 
bar : — Held : an offence had beon 
committed against Licensing Act, 
1917, s. 185, & the ot. would take 

59* 
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733a. Sale by unauthorised servant.] — A 

boy of sixteen, employed by the holder of an 
off-licence solely as an errand boy, supplied 
bottles of whisky to a customer in his 
employer’s absence, at a time when the 
premises were not open for business, <fe out- 
side the permitted hours. He had never at 
any time been authorised to sell to or supply 
customers : — Held : he was not a servant 
or agent of the employer within Licensing 
Act, 1921 (c. 42), s. 4 (a), so as to make the 
employer liable under that sect, for supplying 
intoxicating liquor otherwise than during 
the permitted hours.-— A dams v. Camfoni, 
11929] 1 K. B. 95 ; 98 L. J. K. B. 40 ; 139 
L. T. 608 ; 92 J. P. 186 ; 44 T. L. R. 822 ; 
28 Cox, C. C. 638 ; 26 L. G. R. 542, D. 0. 

733b. Wine ordered during prohibited hours — 

For immediate delivery.] — Mizen v. Old 
Florida, Ltd. ; Egan v. Mizen, No. 627a, 
ante. 

750. Add. Annotation : — Consd. Evans v. Fletcher 
(1926), 135 L. T. 153* 

751. Add. Annotation : — Retd. Evans v. Fletcher 
(1926), 135 L. T. 163. 

752. Add. Annotation : — Folld. Evans v. Fletcher 
(1926), 135 L. T. 153. 

755 k. During non-permltted hours.] - 

Reap., the licensee of a public-house, was 


found drunk in the kitchen of the premises at 
10.30 p.m. during non-permitted hours, the 
front door being wide open at the time, & he 
was summoned for being found drunk on 
licensed premises under Licensing Act, 1872 
(c. 94), s. 12. The justices dismissed the 
summons on the ground that the time at 
which reap, was found drunk was after the 
hours when the sale of intoxicating liquor was 
permitted : — Held : since at the time in 
question the premises were open & there 
was nothing to prevent the sale of food & 
non-intoxicating liquor at that time, the 
justices ought to have convicted reap. — 
Evans v. Fletcher (1926), 135 L. T. 153 ; 
90 J. P. 157 ; 42 T. L. R. 507 ; 24 L. G. R. 
424 ; 28 Cox, C. C. 231, D. C. 

757. Add. Annotation : — Generally , Refd. Evans v. 
Fletcher (1926), 135 L. T. 153. 

758. Add. Annotation : — Apld. R. v. Southampton 
Justices, Ex p. Tweedie (1932), 102 L. J. 
K. B. 11. 

764. Add. Annotation : — Refd. Ledwith v. Roberts, 
[1937] 1 K. B. 232. 

764a. 44 Drunk ” — Question of fact.] — Whether 

accused is “ drunk ’* within Criminal Justice 
Act, 1925 (c. 86), s. 40 (1), is a question for 
the jury. — R. v. Presdee (1927), 20 Cr. App. 
Rep. 95, C. C. A. 


Judicial notice of the fact that liquor 
was kept in a saloon bar. — A llohuroh 
v. Hkalky, 11927 J S. A. S. II. 370.— AUS. 

e II. — - — Cuslomer bringing empty 
bottle — Hattie filled cC* delivered at 
customer's house.]— A customer entered 
a licensed grocer’s shop outwit h per- 
mitted hours & asked for a half-bottle 
of wine, handing the grocer an empty 
bottle & the sum of 10d. The grocer 
put tho wine in the bottle & handod it 
to a message boy in his employment 
with directions to deliver it at the 
customer’s house. In fact the cus- 
tomer took it from tho boy a few yards 
from the shop : — Held : the trans- 
action was a completed sale of intoxi- 
cating liquor in contravention of 
Licensing Act, 1921, s. 4 (a), & sect. 
5 (b) was inapplicable In respect that 
it applied only to transactions which 
do not amount to a completed sale. — 
Valknttntc v. Bell, [1930] S. C. (J.) 
51. — SCOT. 

733a i. Sale by servant .1 — Where 

a servant supplies his own guests with 
liquor after closing hours without the 
knowledge of the licensee, the latter 
cannot be convicted of unlawfully 
allowing liquor to be consumed on his 
premises. — O’C onnell v. Clausen, 
Burke v. Clausen, 11928] N. Z. L. R. 
227 — N.Z. 

sm. Proof that person making illegal 
sales licensee's agent — Takings from 
legal <£ illegal sale s placed in same cash 
register.] — R. n. Richardson (Sosk.) 
(1925), 45 Can. Orim. Caa. 142.— CAN. 

•n. Proclamation prohibiting sale 
during specified hours of named day — 
Validity of.) — Held : the power con- 
ferred upon the Governor in Council 
by Liquor Act, 1912 (N. S. W.), 
s. 57 (1) (5), was a power to name a 
day during the whole of which licensed 
premises shall not be open for the sale 
of liquor & no power was given to direct 
that, during specified hours of a named 
day, licensed premises should not be 
open for the sale of liquor. — Delaney 
v. Gant (1927), 40 C. L. R. 174.— AUS. 

so. Bye-law prohitjiting sale on New 
Year's day— Sale to bond fide traveller .] 


— A county licensing ct. issued a bye- 
law that all lioenHed premises withiu 
the district, including inns & hotels, 
except as regarded travellers & lodgers 
therein, should be closed wholly on 
New Year’s day, &, when New Year’s 
day fell on a Sunday, then on Monday, 
Jan. 2: — Held: under this bye-law 
a Monday falling on Jan. 2 must be 
treated as a Sunday, &, accordingly, 
an hotel-keeper who had supplied a 
customer on such a Monday, out with 
the permitted week-day hours, bad not 
infringed his certificate where the 
customer was a bond fide traveller 
who could lawfully have been supplied 
on Sunday. — Henderson v. Robs, 
11928] S. C. (J.) 7 L— SCOT. 

sr, Powers of magistrate — View. ] — 
In a charge of keeping open in pro- 
hibited hours, the magistrate has no 
power to take a view of tho locus in 
quo unless by consent. — R. v. Crucil 
(1936), 50 B. C. R. 473.— CAN. 

PART XII. SECT. 3, SUB-SECT. 2.— B. 

■p. Light in bar.] — France v. 
Humphreys, [1926] S. A. S. R. 214. — 

AUS. 

sq. Customers leaving premises during 

S rohibited hours — Carrying Indites. ] — A 
censee was convicted upon an Informa- 
tion alleging that a disposal of liquor 
unlawfully took place on his licensed 
premises during prohibited hours. 
The evidence for the prosecution was 
that during prohibited hours two men 
were seen coming out of deft.’s licensed 
premises, & that one of them was 
earn ing six bottles of beer, & the other 
four bottles. No evidence was called 
by deft., who was convicted : — Held : 
no inference could be drawn from the 
evidence before the ct. that the beer 
in question was disposed of after closing 
time rather than before ; the liquor 
was presumed to have been lawfully 
acquired until the contrary was shown, 
& the conviction should be quashed. — 
Walsh r. Macekrras, [19281 V. L. R. 
186 ; 11928] Argus L. R. 67.— AUS. 

PART XII. SECT. 3, SUB-SECT. 3. 

sr. What amounts to permitting .] — A 

JO 


person “ permits ” tho unlawful con- 
sumption of liquor on his licensed 
premises if this takes place with his 
knowledge or connivance or by his 
failure to use due diligence to prevent 
it. — Jolly v. Virgo, [1927] S. A. S. R. 
188.— AUS. 

PART XII. SECT. 4, SUB-SECT. 1.— A. 

756 I. To what persons applicable — 
Txidgcr or inmate. ] — Deft, had been 
residing with his wifo & family for 
many years in llcensod premises of 
which his wife's mother was the 
lieensoe. Deft, was charged under 
Licensing Act. 1872. 8. 18, with being 
drunk & disorderly on tho licensed 
premises & refusing to leave tbem at 
the request of a sergeant of the Civic 
Guard who had been sent for by the 
licensee. This took place at 8 p.m. 
while the premises were open for the 
sale of intoxicating liquor to the 
public. Summons dismissed as deft, 
was in his own home : — Held : deft, 
should be convicted, as sect. 18 does 
not exempt a lodger or a guest residing 
in the licensed premises. — A.-G. v. 
Fekly, [1932] I. R. 265. — IR. 


PART XII. SECT. 4, SUB -SECT. 1 — 

B. (a). 

st. What constitutes offence.] — The 
mere fact of being drunk in a public 
place is not an offence under Criminal 
Code, s. 238 ( / ). It is the creating 
of a disturbance which is aimed at by 
that provision. — R. v. OsJorm, [1927] 
3 D. L. R. 1018 ; [1927] 2 W. W. R. 
703 ; 49 Can. Crim. Cas. 1 ; 22 Alta. 
L. R. 582.— CAN. 

PART XII. SECT. 4, SUB-SECT. 1.— 

B. (b). 

764a i. “ Intoxicated ” — What 
amounts to.] — In order to be guilty of 
driving a motor car while intoxicated, 
the driver’s intoxication must be of 
that decree which renders his driving 
of the car a danger to the public. — 
McRae v. McLaughlin Motor Car 
Co., Ltd. (Alta.), [1926] 1 D. L. R 
372; [1926] 1 W. W. R. 161.— CAN.. 
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764b. Severity of sentence— Wanton driving— By 
person “under influence of drink.”]— R. v. 
Bubdon (1927), 20 Or. App. Rep. 80, C. C. A. 


788. To the cross-references following this case add 
“ Sale or supply in prohibited hours.] — 

See Nos. 733a, 733b, ante. 


PART XII. SECT. 6. 

b 1. What must be proved. — On a 

prosecution for unlawful possession of 
a still It must be proved that Informant 
was an officer of the Inland Revenue De - 
partmentor was authorised to take the 
proceedings, that aocusod’s arrest was 
under warrant, & the liquor referred 
to in the certificate of analysis was that 
which was seized. — R. v. McKenzie 
(Man.). [1927] 1 W. W. R. 549 ; 45 Can. 
Crim. Gas. 137.— CAN. 

b ii. Prior charge of hiding still 

dismissed — Autrefois acquit. 1 — R. v. 
McKenzie (Man.) (1926), 45 Can. Crim. 
Cas. 380 —CAN. 

b iii. Penalty for — Jurisdiction 

of magistrates to mitigate fine.) — D. was 
summarily convicted by justices & 
fined £1 in respect of an offence under 
Dlicit Distillation (Ireland) Act, 1831, 
s. 16. The prosecutor objected to this 
tine, on the ground that under sect. 39 
of the same Act the justices could not 
reduce the penalty to a sum less than 
£6 : — Held : the j ustices had j urls- 
dlction under Finance Aot, 1923, s. 13, 
to impose any penalty not exceeding 
£500, notwithstanding the fact that 
Illicit Distillation (Ireland) Act, 1831, 
r. 39, limited the power of mitigation 
by proscribing a minimum penalty of 
£6. — R. v. Armagh JJ., [1929] N. I. 
71.— IR. 

b iv. Prosecidion before police 

magistrate — Intervention of justice of 

f >eace,] — A justice of tho peaoe, having 
ntervened in a prosecution under 
Excise Act by assuming to adjourn 
the trial on the non-appearance of tho 

f >olice magistrate before whom tho 
nformation was laid & who had issued 
a summons to deft, to appear before 
him, a conviction made ou the 
adjourned date of trial by another 
police magistrate, beforo whom deft, 
refused to plead & to whose Jurisdiction 
he objected was quashod, since said 
intervention was in direct violation 
of sect. 134 of said Act. — R. v. Pyke, 
[1928] 1 W. W. U. 590; 49 Can. Crim. 
Cos. 186 ; 23 Alta. L. R. 341.— CAN. 

b v. Right of accused to list of 

goods seized — Sufficiency of list.] — In 
order to comply with Excise Act, ?. 82, 
the list of goods seized, a copy of which 
that section requires to be served on 
the party from whom they were taken, 
must include all the goods seized, & tho 
preparation & service of a proper list 
is a condition precedent to the magis- 
trate’s Jurisdiction. — Re Tesoski, 
[1928] 1 W. W. R. 433 ; 49 Can. Crim. 
Cas. 343.— CAN. 

o I. Proof of .) — R. (Williams) 

v. Yarish (Man.), [1926] 3 W. W. R. 
586.— CAN. 

sg. Removal without permit.) — Held : 
(1) a contravention of Spirits Act, 
1880 (c. 24), s. 107 (1) (a), had taken 
place where whisky exceeding the 
quantity of 1 gallon was proved to be 
in the course of being removed without 
a permit although not at the destina- 
tion libelled, the essence of tho offence 
being the act of removing, not the place 
to which the spirits are removed ; 
(2) the whisky thus removed, although 
contained in several flasks, the contents 
of which varied in strength, was 
nevertheless spirits ** of the same 
denomination ” within sect. 105 (7). — 
Herlihy v. Campbell, [1926] 8. C. 
(J.) 35.— SCOT. 


PART XII. SECT. 8. 

bx. Making part of rectifying ap- 
paratus suitable for rectification of 
spirits — Effect of absence of still .) — 
R. v. WOLOHUK, [1930] 3 W. W. R. 
468 ; 54 Can. C. C. 389.— CAN. 


PART XII. SECT. 11. 

r (p. 105) i. “ HaWs 

wine.) — R. t>. Axler (1917), 40 

O. L. R. 804.— CAN. 

d (p. 105) i. Mens reo.] — 

R. v. Lambert (Ont.), [1926] 2 D. L. R. 
362 ; 45 Can. Crim. Cas. 300.— CAN. 

k (p. 105) i. Whether place 

must be specified.) — R. v. Ivan (Ont.) 
(1926), 45 Can. Crim. Cas. 237.— CAN- 

p (p. 105) i. .]— Sawczuk 

v. Padgett, [1927] 1 D. L. R. 849 
47 Can. Crim. Cas. 78 ; 59 0. L. R. 
638 — CAN. 

ppp (p. 105)1. Transporta- 

tion by rail.) — R. v. O’Keefe’s Lever- 
ages, Ltd., [1926] 1 D. L. R. 520 ; 45 
Can. Crim. Cas. 153 ; 58 0. L. R. 221. — 

CAN. 

r (p. 106) i. Motor car in 

which liquor for sale found.] — R. v. 
Martoii (Ont.) (1926), 46 Can. Crim. 
Cas. 92.— CAN. 

a (p. 106)1. Discretion of magis- 

trate to alter charge.]— R. v. Healey 
(P. E. I.) (1926), 46 Can. Crim. Cas. 
296.— CAN. 

b (p. 106) 1. Grounds for 

allowing — Stenographer not sworn .) — 
R. v. Jacobs (Ont.) (1925), 45 Can. 
Crim. Cas. 260 — CAN. 

d (p. 106)1. Liquor Control Act (Ont.), 
1927 — Right of Province, to prohilrit 
keeping of intoxicating liquor within its 
bounds.) — Deft, was convicted by a 
police magistrate of an offence com- 
mitted in Dec. 1927, against Liquor 
Control Act (Ont.), 17 Geo. 5. c. 70, 
s. 72 (Ii) The liquor which he was 
found to have had unlawfully In his 
possession was beer manufactured in 
tho Province of Quebec, & was intoxi- 
cating liquor, within the Act, which 
deft, had imported into Ontario: — Held: 
the Province had the right to prohibit 
the keeping of intoxicating liquor 
within its bounds for purposes other 
than those authorised by Dominion 
Legislature : s. 72 (2) should be viewed 
as a measure of control of the liquor 
traffic in the Province & enacted for 
tho purpose of making control by the 
Province effective, & not as a pro- 
hibition of import. — R. v. Rudimck, 
R928] 3 D. L. R. 208 ; 49 Can. Crim. 
Cas. 323 ; 62 O. L. R. 248 — CAN. 

d (p. 106) ii. Sale to person 

whose permit has been cancelled — Native 
urine.) — Held: having regard to Liquor 
Control Aot, R. S. O., 1927, s. 94, & 
other sects, of the Act, sect. 84 of that 
Act has no application to the case of a 
manufacturer of native wine, but 
relates solely to tho sale of intoxicating 
liquor by a Govt, vendor to a person 
whose permit has been cancelled. — 
U. v. Dominion Winegrowers, Ltd., 
[1930] 1 D. L. R. 460 ; (1929), 52 Can. 
Crim, Cas. 155 ; 64 O. L. R. 427.— 
CAN. 

d (p. 106) ill. Residence ceasing 

to be residence by conviction — Effect on 
occupant of part.] — R. v. Cowan (Ont.), 
(1929), 51 Can. Crim. Cas. 187— CAN. 

d (p. 106) Iv. What is illegal 

place. 1 — If, while in course of trans- 
portation through Ontario, the liquor 
gets out of the custody of a common 
carrier, whether in a warehouse or 
elsewhere in the possession of one who 
is not a common carrier, it is in an 
illegal place within Liquor Control 
Act, b. 90.— Re Windsor Terminal 
Warehouse & Transport Co., Ltd., 
[1929] 3 D. L. R. 926; 52 Can. Crim. 
Cas.^38 :Y63>TO>L. R.*630. — CAN. 

d (p. 106) v. Who is occupant — 

Whether huslsind — House owned by 
wife. ] — R. v. Jolly (Ont.) (1929), 52 
Can. Crim. Cas. 147 —CAN. 

n 


d (p. 106) vl. Who is guest — 

Father of proprietor living in hotel .) — 
R. v. Hahn (1929), 53 Can C. C. 327.— 
CAN. 

d (p. 106) vil. Sale by urife — 

Liability of absent husband.) — R. r. 
White, [1930] 3 D. L. R. 151 ; 53 

Can. C. C. 240.— CAN. 

d (p. 106) viii. Liability of em- 

ployer for act of employee — Onus of 
proof.} — R. v. Bush (1930), 54 Can. 

C. C. 242 —CAN. 

d (p. 106) lx. No formal con- 

viction made — Powers of Appellate 
Court as to conviction .] — 11. r. Bor- 
worth (1930), 54 Can. C. C. 231. — 
CAN. 

d (p. 106) x. Keeping for sale — 

Finding based on inference — Conviction 
quashed.) — R. v. Bouuget, [1933] 2 

D. L. H. 791 ; 60 C. C. C. 65.— CAN. 

d (p. 106) xi. Presumption 

of guilt.} — On proof of custody there 
is a statutory presumption of guilt, 
of illegally keeping for Bale.— R. v. 
Lyons (1938), 70 O. C. C. 68.- CAN. 

d (p. 106) xli. Action to recover 

wrongful payments — Limitation. ] — An 
action to recover payments made in 
contravention of Ontario Temperance 
Act, 1916 (Ont.), Is a penal action & 
barred after one year by Limitations 
Act, II. S. ()., 1^27, s. 48 (1) (l).— 
Yarrows v. Frowde, Ltd., [1934] 2 
D. L. R. 532 ; O. R. 221 ; a ffd.. 
[1934] 3 I). L. R. 711 ; O. It. 526 ; 02 
O. C. C. 101. —CAN. 

d (p. 106) xiii Validity of in- 

formation — Duplicity. ] — On informa- 
tion under Liquor Control Act, It. 8. O., 
1927, for “ selling or keeping for sale ” 
is bad for duplicity. — K. v. Bush 
(1932), 57 C. C. C. 399.— CAN. 

d (p. 106) xiv. Effect of Canada 

Temperance Act , 1927.] — The Governor 
General In Council reforred tho follow- 
ing questions : ( 1 ) Are the provincial 
laws respecting intoxicating liquor os 
restrictive since the coming into force of 
Liquor Control Aot of Ontario, as 
amonded In 1934, as Canada Temper- 
ance Act ? (2) If the answer to question 
1 is in the negative, Is Part II. of 
Canada Temperance Act in operation 
In said eountlos ? — Held : quostlon 1 
should bo answered in the negative, & 
question 2 in tho affirmative. — 
Reference, Re Operation of Canada 
Temperance Act in Counties of 
Perth, Huron 8c Peel in Ontario 
Province, [1935] S. O. R. 495 ; 64 
C. C. C. 159.— CAN. 

d (p. 106) xv. Referendum — 

Who may petition.) — Petitioners for 
referendum under Ontario Liquor Con- 
trol Act, R. S. O., 1927, amended 1935, 
are limited to those whose names 
appear in Pari. I. of tho last revised 
voters’ list of tho municipality. — • 
McIntyre v. Somkhr, [1936J 2 D. L. R. 
225; O.R.181 ; 65 C. C. C. 236.— CAN. 

d (p. 100) xvi. Powers of Hoard 

as to carriage.) — The Liquor Control 
Board has power under Ontario 
Liquor Control Act, It. 8. O. 1927, to 
prescribe the methods of carriage & 
delivery of liquor & to define by 
regulation who is a common carrier. — 
Kerr v. Bright (T. G.) & Co., Ltd. 
(1937), 68 Can. C. C. 104; revsd [1939] 
1 D. L. R. 193 ; S. C. R. 63.— CAN. 

d (p. 106) xvii. Form of con- 

viction.)— A conviction for exposing or 
keeping liquor for sale under Ontario 
Liquor Control Act is not bad for 
duplieitv. — R. v. Turner (1938), 71 
C. C. C. 53.— CAN. 

d (p. 106) xvlit. Honor Control Act , 
1934 — Issue of permit for sale — Effect 
of vote in favour of Government store .) — 
The Liquor Control Board Is not pro- 
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hibited from Issuing permits for sale 
under Liquor Control Act, 1934 
(Ont.), by the mere vote of electors in 
favour of a Govt, store. — lie White & 
Liquor Control Board. [1935] 3 
D. L. It. 254 ; 63 C. C. C. 261.— CAN. 

•r. Carriage of Liquor Act (Ont .) — • 
Not applicable to carnage on person .] — 
R. e. Turootth (Ont.), [1926] 3 D. L. R. 
138 ; 46 Can. Orim. Cas. 59.— CAN. 

bb (p. 106) 1. Service of summons 

— Sufficiency.] — Re Brown, [1927] 2 
D. L. R. 849 : 47 Can. Crim. Oas. 314 ; 
59 N. S. R. 303.— CAN. 

oo (p. 106) I. Temperance Act ( N . &.), 
1923 — Charge of keeping liquor for sale 
— Previous conviction for harbouring 
same liquor — Under Customs Act , 
1927.] — Re Wilneff, [1928] 4 D. L. R. 
869 ; 50 Can. Crim. Cas. 196.— CAN. 

oo (p. 106) ii. Evidence of 

agent provocateur — Whether corrobora- 
tion necessary .) — R. v. Rick (N. S.) 
(1920), 52 Can. Crim. Cas. 380 ; revsg 
52 Can. Crim. Cas. 137.— CAN. 

oo (p. 106) ill. Sufficiency 

of evidence.) — 11. v. Dauphinee (N. 8.), 
[1930] 2 D. L. R. 133 ; 52 Can. Crim. 
Cas. 401 ; a£fg. t [1929] 3 D. L. R. 622 ; 
51 Can. Crim. Cas. 428.— CAN. 

oo (p. 106) iv. Unsaleable 

Q uantity .}- — R. v. Kerwin (1930), 53 
Jan. C. C. 267 ; 1 M. P. R. 172— CAN. 

oo (p. 106) v. Conviction for 

second offence under — Previous con- 
viction more than limitation period for 
prosecutions before.) — Ex p. Woods 
(N. 8.), [1928] 2 D. L. R. 771 ; 49 
Can.Crim. Cas. 141.— CAN. 

oo (p. 106) vi. Jurisdiction of 

additional stipendiary for City of 
Sydney.) — R. v. Morrison ; R. v. 
Hillman (N. S.) (1929), 52 Can. Crim. 
Cas. 388.— CAN. 

oc (p. 106) vii. Right of appeal 

from county court judge — Sitting in 
appeal from magistrate .) — R. v. Verge 
(NT 8.), [1930] 1 D. L. R. 924; 1 

M. P. R. 45 ; (1929), 52 Can. Crim. Cas. 
406.— CAN. 

oo (p. 106) viii. .] — 

R. v. Coffee, [1930] 2 D. L. R. 213 : 
53 Can. C. C. 42 ; 1 M. P. R. 325.— 
CAN. 

oo (p. 106) ix. Writ of assistance 

— Issued as of course.) — Re. Writs of 
Assistance, r 1 030] 2 D. L. R. 499 ; 
53 Can. C. O. 208 ; sub nom. Ex p. 
A.-G. Nova Sootia, 1 M. P. R. 286 — 
CAN. 

oo (p. 106) x. Amendment by 

1929 Act. — Effect on right of inspector to 
costs. 1 — R. v. Bonner (1930), 53 Can. 
C. C. 46 ; 1 M. P. R. 331.— CAN. 

oo (p. 106) xi. Power of county 

court judge— To set aside conviction — 
Neio eindenre . ] — R. t\ Adore, [193]] 
3 M. P. R. 466.— CAN. J 

oo (p. 106) xli. r> 

v. Y o RCZY8ZY N , [1031] 3 M. P. R. 2621 
55 Can. C. C. 28.— CAN. 

oo (p. 106) xiii. Nova Scotia Liquor 

Control Act, 1930—" Having ” liquor 

Prima fade case.]— R. v. Ritchie 
[1931 ] 4 M. P. R. 77.— CAN. 

oo (p. 106) xiv. Power to cross- 

examine as to previews convictions ] 

R. v. Spears, [1931] 3 D. L. R. 790 • 
3 M. X’. R. 226 ; 55 Can. C. 0. 333 — 
CAN. 

00 (p* SY* Appeal to county 

court judge— Warrant of commitment— 
To be issued by magistrate.]— R. v. 
XiANSOME (No. 1), [1931 3 M. P R 

410.— CAN. ’ 

oo (p. 106) xvi. Right of hotel 

proprietor to liquor m own bedroom.)— 
R. v. Ransome (No. 2), [1931] 3 
M. P.R. 445.— CAN. 1 

co (p 106) xvi! — — • - Proceedings 
nnl not criminal.] — R. v , Oickxk 
(1931) 3M. P. R. 447 ; 55 Cm OC! 
145. — CAN. 

co (p. 106) xviil. Conviction for 

selling liquor — Subsequent con- 


viction for " having ” liquor — Amounts 
to second offence .] — R. v. Gilmet, [1932] 
2 D. L. R. 464 ; 4 M. P. R. 311 ; $7 
C. O. C. 271.— CAN. 

oo (p. 106) xix. Unlawful 

possession — Recital of previous con- 
viction in information — Conviction in- 
valid.) — R. v. Hennick (1931), 56 Can. 
C. C. 109.— CAN. 

oo (p. 106) xx. Vonviction 

of two persons — Validity.) — Under N. S. 
Liquor Control Act there is nothing 
unsound in the conviction of two 
persons for an offence in respect of 
possession of the same liquor. — R. v. 
Wilson (1933), 6M.P.R. 506.— CAN. 

oo (p. 106) xxi. Appeal — Con- 
ditions precedent.) — The right of appeal 
under Nova Sootia Liquor Control Act, 
1930, s. 149. is dependent upon the 
fulfilment of the statutory require- 
ments of the Act as to (inter alia) 
granting a summons within fifteen days 
of service of notice of appeal. — Re 
Quinn (1932), 5 M. P. R. 314.— CAN. 

oo (p. 100) xxii. Service of 

notice.) — Notice of appeal from dis- 
missal of a charge under N. 8. Liquor 
Control Act, 1930, must he served on 
the person who is the solr. of accused 
at the time of suoh service. — R. v. 
Phillips, [1934] 3 D. L. R. 73 ; 61 
C. O. C. 305 ; 7 M. P. R. 238 —CAN. 

oo (p. 106) xxiii. Conviction 

affirmed — Copy of order sent to magis- 
trate — Validity of committal.) — When a 
oonviotion under N. 8. Liquor Control 
Act, 1923, is confirmed on appeal by a 
county ot. judge, the jurisdiction of 
the magistrate to commit is not 
affected by reason of the fact that a 
copy only of the order of the judge is 
sent to the magistrate. — Re McDonald 
(1933), 7 M. P. R. 161— CAN. 

oo (p. 106) xxiv. Effect of 

lapse of time .) — R. v. Quinn (1932), 68 
O. C. C. 336.— CAN. 

oo (p. 106) xxv. Possession of 

liquor — Plea of guilty — Admissibility of 
evidence of value.) — Evidence as to 
value of liquor may be heard notwith- 
standing a plea of guilty. In a charge 
of having liquor in possession, under 
Nova Sootia Liquor Control Act, 1930 
(N. 8.), s. 06 (2). — R. v. Drysdale, 
[1933] 1 D. L. R. 60; 69 O. O. O. 83.— 
CAN. 

oo (p. 106) xxvi. Lawfully 

purchased.) — It is Illegal under N. 8. 
Liquor Control Act, 1930, to possess 
liquor, after an order to that effect 
has been issued, although it has been 
lawfully purchased. — R. v. McEach- 
ern, [1935] 3 R. L. R. 298 ; 9 M. P. R. 
366 ; 63 C. C. O. 335 ; 5 F. L. J. (Can.) 
20.— CAN. 

oo (p. 100) xxvli. " Part of a 

building ” — What is.] — A kitenen 
attached to a house 8c a restaurant is 
not “ part of a building actually & 
exclusively used as a residence ** within 
Nova Scotia Liquor Control Act, 1930, 
s. 2 (u). — R. v. Dunn, [1933] 2 D. L. R. 
577 : 59 C. C. O. 242; 6 M. P. R. 247. 
—CAN. 

formaix _ _ 

trol Act, 1930, as amended by Acts 
1932, c. 50, s. 8, creates a " statutory 
aggravation ** of the offence charged 
which ought to be charged in the 
information If the prisoner is to lie 
dealt with on the footing that ho is 
guilty of the statutory aggravation. — 
Re Drybdalb (1932), 5 M. P. R. 317.— 
CAN. 

oo (p. 106) xxix. .1 — In an 

information for having possession of 
Intoxicating liquor, contrary to N. S. 
Liquor Control Act, 1930, s. 66 (2), 
it is sufficient to allege the " having ’* 
without any averment of the circum- 
stances making the " having ’’ un- 
authorised. — Re Foren & Christian 
(1933), 6 M. P. R. 492.— CAN. 

oo (p. 106) xxx. .] — In 

view of sect. 3 of c. 50, Acts 1932, 

12 


(p. 106) xxviii. Form of in- 

ation .) — Nova Scotia Liquor Con- 


amending Nova Sootia Liquor Control 
Act, 1930, s. 66 (2), an information 
cannot be impeached on the ground 
that it charges more than one offenoe, 

6 does not state specifically the 
offences oharged. — R. ». Abbott (1933), 

7 M. P. R. 270 ; 61 0. 0. 0. 180.— CAN. 

oo (p. 106) xxxi. Amend- 

ment.) — An amendment to an informa- 
tion under Nova Sootia Liquor Control 
Aot, 1930, made after the expiration of 
the time for laying a charge, which does 
not affect the ingredients of the offence, 
does not take away jurisdiction. — Re 
Cameron (1934), 8 M. P. R. 255 ; 62 

C. C. 0. 123.— 0AN. 

oo (p. 106) xxxii. .1 — An 

information under seot. 66 of Nova 
Sootia Liquor Control Act containing 
words constituting an offenoe under 
seot. 100, is valid. — Re Stephenson 
(1937), 68 Can. C. O. 143.— CAN. 

oo (p. 106) xxxiii. Appeal by case 

stated .1 — Nova Scotia Liquor Control 
Act, 1930, s. 149, takes away the right 
to state a case to the Supreme Ct. — 
R. u Coulter (1934), 8 M. P. R. 326 ; 
83 C. C. O. 60.— CAN. 

oc (p. 106) xxxiv. Appeal from 

closing order.) — There is no appeal from 
a closing order made under Nova Scotia 
Liquor Control Act, 1930, b. 144 (1). — 
R. v. Heron & Royal Hotel (1934), 

8 M. P. R. 346 ; 63 C. C. C. 67— CAN. 

oo (p. 106) xxxv. Notice of 

hearing.) — Under Nova Sootia Liquor 
Control Aot, 1930 (N. 8.), reap, must 
have at least four clear days* notice of 
hearing. — R. v. Westhavkr, [1935] 2 

D. L. R. 155 ; 8 M. P. R. 381 ; 63 
C.C.C. 169.— CAN. 

co (p. 106) xxxvi. Conviction 

quashed on appeal — No costs against 
Crown.) — No costs against the Crown 
in quashing conviction under Liquor 
Control Act, 1930 (N. S.).— R. e. 
Roche (1934), 62 Can. C. O. 18.— CAN. 

oc (p. IOC) xxxvli. Illegal sale — 

Onus of proof .) — Nova Scotia Liquor 
Control Aot, 1930, effects a statutory 
shifting of the burden of proof 8c a 
person charged with illegal sale is not 
entitled to acquittal on the ground of 
reasonable doubt. — R. v. Acker (1934), 
02 Can. C. O. 269.— CAN. 


co (p. 106) xxxviii. Who 

may be liable .1 — A father living in a 
house leased to his sons & occupied 
by them cannot be convicted under 
Nova Scotia Liquor Control Aot, 
s. 1 1 1 , for unlawful sales by an employee 
of the sons. — R. v . Simmons, [1938] 1 
D. L. R. 372 ; 69 Can. 0. C. 297.— CAN. 

oo (p. 106) xxxix. Effect of plea 

of guilty.) — A plea of guilty to an 
information under Nova Sootia Liquor 
Act, 1930, s. 66 (2), is an admission 
of every statement & circumstance 
charged in the information. — R. v. 
Mackenzie, [1936] 1 D. L. R. 159 ; 65 
Can. C. C. 104 ; 9 M. P. R. 559 ; 5 
5 F. L. J. (Can.) 198.— CAN. 


cc (p. 106) xl. Analysis.) — 

R. v. MacGowan (1935), 5 F. L. J. 
(Can.) 115.— CAN. 

cc (p. 106) xli. Effect of repeal 

& re-enactment.}— Re Green & Jamael 
[1936] 2 D. L. R. 153 ; 65 Can. O. C. 
353 ; 10 M. P. R. 335 ; 0 F. L. J. 
(Can.) 37.— CAN. 

oo (p. 106) xlii. .1— The 

repeal & re-enactment of Nova Sootia 
Liquor Control Aot, 1930, s. 00 (2), 
by sect. 3 of 1930 Act did not render 
convictions under the earlier Act 
unavailable as convictions as for a 
second offence. — R. v. Brunt, [1936] 
2 D. L. R. 150 ; 66 Can. O. 0. 233 ; sub 
nom. lie Brunt, 10 M. P. R. 340. — 
CAN. 


oo (p. 106) xliii. Appeal — Condi- 
tions .) — The right of appeal under 
Nova Sootia Liquor Control Act, 1930, 
is conditional on grant of summons for 
hearing within 15 days of servioe of 
notice of appeal. — R. v . Dauphinee, 
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[1936] 2 D. L. R. 232 ; 65 Gan. C. O. 
280.— CAN. 

oo (p. 106) xliv. Notice — 

— Contents. ] — Nova Scotia Liquor Con- 
trol Act, a. 150 (2). requires that 
grounds of appeal should be set out in 
the notice of appeal in precise terms. — 
R. t>. Robertson, [1937] 2 D. L. R. 
192 : 11 M. P. R. 371 ; 68 Can. C.C. 59. 
—CAN. 

co (p. 106) xlv. .] — 

Validity of notice of appeal under 
Nova Scotia Liquor Control Act, 1930. 
-—Re Favretto, [1938] 1 D. L. R. 
230 ; 12 M. P. R. 339 ; 69 Can. O. O. 
229.— CAN. 

oo (p. 106) xlvi. “ Having .**] — 

As to what constitutes “ having ” 
within Nova Scotia Liquor Control 
Act. — R. v. Simmons, [1937] 1 D. L. R. 
791 ; 66 Can. O. O. 263 ; 11 M. P. R. 
330.— CAN. 

oo (p. 106) xlvii. “ Possession.**] 

— Liquor found hidden in a confec- 
tionery store, ownership being dis- 
claimed by the proprietor, held 
sufficient to warrant conviction for 
illegal possession within Nova Scotia 
Liquor Control Act, 1930. — R. v. 
Heisler (1936), 67 Can. O. O. 394.— 
CAN. 

oo (p. 106) xlviii. .]— 

Picking up a bottle of beer belonging t o 
the owner of a car while sitting therein 
& handing it to an officer is not illegal 
“possession” within Nova Scotia 
Liquor Control Act, 1930. — R. v. 
Bennett (1936), 67 Con. C. C. 307.— 
CAN. 

co (p. IOC) xlix. .] — Passing 

a bottle to a companion to drink in a 
restaurant & then hiding it is 
“ having ” within Nova Scotia Liquor 
Control Act. — R. v. Simmons (1937), 
68 Can. C. C. 167.— CAN. 

co (p. 106) 1. “ Residence.’* ] — A 

sleeping room at the back of a grocory 
store, distinct from the proprietor’s 
family residence, is not his “ residence ” 
within Nova Scotia Liquor Control 
Act. — R. v. Wottnot (1937), 69 Can. 
C. C. 395.— CAN. 

oo (p. 106) II. .] — A person 

is not liable for “ having ” liquor under 
N. S. Liquor Control Act, 1930, when 
the liquor was left in his cellar by a 
neighbour without bis knowledge. — R. 
v. Munro, [1937] 2 D. L. R. 806 ; 12 
M. P. R. 81 ; 68 Can. C. C. 231.— CAN. 

co (p. 106) Hi. Appeal — Evi- 

dence.] — In appeals under Nova Scotia 
Liquor Control Act the depositions 
taken below may be read. — R. v. 
Legge (1936), 11 M. P. R. 144.— CAN. 

co (p. 106) liii. Amendment 

of conviction .J — On appeal against 
unauthorised conviction under Nova 
Scotia Liquor Control Act the con- 
victing magistrate may be directed to 
amend the conviction under Summary 
Convictions Act, R. S. N. S. 1923.— 
Re Blackburn (1938), 12 M. P. R. 
557.— CAN. 

co (p. 106) llv. Application by 

officer for closing order — Appeal.] — An 
officer applying by notice ror a closing 
order under Nova Scota Liquor Con- 
trol Act, 1930, is not an informant or 
complainant & has no appeal from a 
refusal to grant an order. — Re Farmer, 
11937] 2 D. L. R. 529 ; 68 Can. C. C. 
50 ; 11 M. P. R. 366.— CAN. 

cc (p. 106) lv. Liquor in house 

occupied by husband & wife — Possession 
of husband. ] — Where liquor is found in 
a house occupied by a husband & 
wife there is a presumption that the 
house & contents are in the possession 
of the husband. — R. v. MacDonald, 
[1937] 1 D. L. R. 288 ; 67 Can. C. C. 
106.— CAN. 

o (p. 106) lvi. Proof of character 

of liquor seized .] — R. v. Melanson 
(1937), 11 M. P. R. 395.— CAN. 

oe (p. 106) lvil. When con- 

viction set aside.]— A conviction under 


Nova Sootia Liquor Control Act, will 
not be set aside merely because the 
magistrate considered evidenoe of 
another charge, where this did not 
influence his deoision. — R. v. Black- 
burn, [1937] 3 D. L. R. 130 ; 68 Can. 
C. O. 307.— CAN. 

oo (p. 106) lviii. Rehearing — 

When ordered.] — Where conviction Sc 
order of forfeiture under sect. 119 of 
N. S. Liquor Control Act, 1930, of a 
vehicle in which liquor is found is 
affirmed by a county ct. judge the 
Supreme Ct. will not order rehearing. — 
Re Zwicker, [1939] 1 D. L. R. 729; 
13 M. P. R. 415 ; 69 C. C. C. 414.— CAN. 

aaa (p. 106) i. Temperance Act 

{Man.) 1924 (c. 118) — Second offence — 
First conviction more than six months 
previously — Conviction for second offence 
invalid.] — R. v. Zamphier (Man.), 
[1926] 2 W. W. R. 721 ; 46 Can. Crim. 
Cas. 76.— CAN. 

aaa (p. 106) ii. Con- 

viction for second offence valid .] — R. v. 
McIlwain, [1927] 1 D. L. R. 1150 ; 
[1927] 1 W. W. R. 353 ; 47 Can. Crim. 
Oae. 264 ; 36 Man. L. R. 349.— CAN. 

aaa (p. 106) iii. Whether 

under different section of Ad.] — R. v. 
Snare (Man.), [1927] 1 W. W. R. 138 ; 

47 Can. Crim. Cas. 115.— CAN. 

aaa (p. 106) iv. Act 

mandatory.] — R. v. Cherry, [1927] 

3 D. L. R. 455 ; [1927] 2 W. W. R. 290 ; 

48 Can. Crim. Cas. 180 ; 36 Man. L. R. 
565.— CAN. 

aaa (p. 106) v. Not * 

withstanding 1927 (c. 33), s. 5.] — R. v- 
GASPARD (Man.). [1927] 3 W. W. R. 
301 ; 48 Can. Crim. Cas. 358.— CAN. 

aaa (p. 106) vi. Arrest — Without 

warrant — Failure to prove arrest by 
constable — Arrest invalid.] — R. v. 
Zeniok CvliU.), [1927] 3 W. W. It. 424 ; 
48 Can. Crim. Caa. 398. — CAN. 

aaa (p,106) vii. On Sunday 

— Arrest valid.] — R. v. Smith, [1927] 
2D. L. R. 982; [1927] 1 W. W. It. 734; 
47 Can. Crim. Caa. 345 ; 36 Man. L. K. 
386.— CAN. 

aaa (p. 106) viii. Keeping for 

salt . ] — K. v. Nepp, [1927] 3 W. W. R. 
353 ; 48 Can. Crim. Cas. 275 ; 37 Man. 
L. R. 5.— CAN. 

aaa (p. 106) ix. Unlawful 

possession of liquor — Liquor on premises 
not private dwelling-house — Previous 
conviction in respect of same premises .] — 
R. r. Rioakd, [1927] 4 D. L. R. 777 ; 
[1927] 2 W. W. R. 594 ; 48 Can. Crim. 
Caa. 252 ; 37 Man. L. R. 1.— CAN. 

aaa (p. 106) x. Trial— Whether 

local venue.] — R. v. Dee (Man.), [1927] 

4 D. L. R. 1065 ; [1927] 3 W. W. R. 
529 ; 49 Can. Crim. Caa. 57. — CAN. 

aaa (p. 106) xi. Stay of proceed- 

ings — Crown entitled to stay proceed- 
ings .3 — R. (Thompson) v. Hammatt 
(Man.), [1926] 3 W. W. R. 350.— CAN. 

aaa (p. 106) xii. Sentence — 

Imprisonment with hard labour — 
Invalid.]— R. v. Steele (Man.), [1926] 
2 W. W. R. 370 ; 45 Can. Crim. Cas. 
259.— CAN. 

aaa (p. 106) xiii. — 

Power of court to amend.] — R. v. Hale 
(Man.), [1927] 2 W. W. R. 320 ; 49 
Can. Crim. Cas. 253.— CAN. 

aaa (p. 106) xiv. Fine- 

Amount — Offence by company.] — R. v. 
Shea’s Winnipeg Brewery, Ltd., 
[1927] 3 W. W. R. 258 ; 48 Can, Crim. 
Cas. 322; 37 Man. L. R. 13.— CAN. 

aaa (p. 106) xv. Appeal — Hear- 

ing by county court judge — Cannot be 
reviewed by certiorari.] — R. e. Chapman 
(Man.) (1926), 45 Can. Crim. Cas. 266. 
—CAN. 

aaa (p. 106) xvi. Com- 

pliance with Excise Act — Whether de- 
fence.] — The giving of the notice pro- 
vided for by sect. 195 of Exelse Act, 
R. S. C., 1927, is not a defence to a 
charge of unlawfully having Hquor not 
purchased from the commission under 




Government Liquor Control Act, 1928. 
— R. v. McKator, [1932] 1 W. W. R. 
46 ; 2D. L. R. 159 ; 40 Man. L. R. 
103 ; 57 O. 0. O. 200.— CAN. 

aaa (p. 106) xvii. Costa — 

Of informant— Taxation .] — R. v. Simo- 
vitch (Man.), [1927] 3 W. W. R. 668 ; 
48 Can. Crim. Cas. 399.— CAN. 


aaa (p. 106) xviil. Proprietor of 

hotel with bottle in hallway — Mens tea. 3 
— Mens rea Is an essential element of 


the ofTence, under Manitoba Temper- 
ance Act, of having intoxicating Hquor 
in a place other than the dwelling-house 
in which accused resides, without the 
licence therefore required by the Act. 
Therefore, where a hotel proprietor 
charged with said offence was con- 
victed mainly on the fact that ho was 
found in the hallway of the hotel with 
an open bottle in his hand containing 
intoxicating liquor, his explanation 
of its possession being that, he had 

K icked It up in the hall, thinking it to 
e empty, & intending to remove it, 
it was held, on appeal, that tho 
explanation was a reasonable one, & 
since if true, as it appeared to be, it 
established au absence of mens rea 
the conviction should be quashod. — 
R. v, MoHalk, [1928] 2 D. L. R. 621 ; 
[19281 1 W. W.R. 849; 49 Can. Crim. 
Cas. 320 ; 37 Man. L. R. 311.— CAN. 


aaa (p. 106) xix. Proof of con- 

viction under.] — A documont headed 
“ Certificate of Conviction ” & pur- 
porting to ho a copy of a conviction 
under Manitoba Tomperanoe Act, 1924, 
is not proof under Govt. Liquor Con- 
trol Act, 1028, s. 151 (4), of a con- 
viction under the former Act. — R. v. 
Ricebkro, [1929] 1 D. L. R. 220 : 50 
Can. Crim. Cas. 887 ; [1928J13 W. W. R. 
534.— CAN. 

aaa (p. 106) xx. Liquor Control Act, 
1927 — Reasons for judgment given by 
judge — Judgment effective without notice 
to accused.] — Re It. v. Galbraith 
(1925), 50 Can. Crim. Cas. 398.— CAN, 

aaa (p. 106) xxl Government Liquor 
Control Act, 1928 — Ibrevious conviction 
— A leaning of.}—** Previous convic- 
tion ” in above Act, s. 178. means a 
conviction under that Act, & does not 
refer to convictions under prior Acts 
now repealed. — R. v. Riokbero, [1929] 
1 D. L. It. 220 : 50 Can. Crim. Cas. 
387 ; [1928] 3 W. W. It. 534.— CAN. 

aaa (p. 106) xxli. Order of 

proceedings.] — Sect. 178 (a) of Govern- 
ment Liquor Control Act, 1928, which 
prescribes tho order of the proceedings 
where a previous conviction is charged, 
is directory only ; & if the case is one 
in which evidence of a previous con- 
viction is a necessary element of the 
subsequent offence, the spirit of tho 
sect. Is not violated by tho production 
of this evidence before the accused is 
questioned os to the previous con- 
viotirou, where the essential condition 
of the sect, that tho accused be not 
questioned before there Is an adjudica- 
tion on the second offence Is observed. 
— It. v. Bilowuh, [1930] 2 W. W. R. 
251 ; 3 I). L. R. 743 ; 53 Can. C. C. 
278 ; 39 Man. L. It. 15. -CAN. 

aaa (p. 106) xxiii. " Liquors which 

are vrdoxicaiing ” — Whether ” beer ” 
& " wine ** within words.] — The fact 
that a bevorage with respect to which 
a charge Is laid undor Govt. Liquor 
Control Act, 1928, is called “beer” 
or ” wine ” is not sufficient to enable 
a magistrate to determine Judicially 
that it is intoxicating. The Act docs 
not deal with everything which goes 
under the name of ” boor ’* or “ wine,” 
whether it be intoxicating or not. The 
words ” which are intoxicating ” in 
sect. 2 (21), which defines ” liquor,” 
refer to all classes of ” liquor ” dealt 
with by the Act. — R. v . Moxlky, 
[1929] 1 D, L. R. 202 : 50 Can. Crim. 
Cas. 408 ; [1928] 3 W. W. R. 537, 576. 
—CAN. 

aaa (p. 106) xxiv. Unlawful 

possession of liquor-- -Home-made uHne.) 



English and Empire Digest Supplement, 


— R. v. Tilbury, [1928] 3 W. W. R. 
127.— CAN. 

aaa (p. 100) xxv. Neces- 

sity for mens rea .] — R. v. Nedelko 
(M an.). [1929] 4 D. L. R. 896; 62 
Can. Crim. Caa. 34. — CAN. 

aaa (p. 106) xxvl. 

Held : on a prosecution for unlawfully 
having liquor In a prohibited place the 
fact that the accused did not know that 
the place was prohibited is no defence 
where, at least, he did not have, & had 
not applied for, a permit, & it is found 
that the liquor discovered on the 

S remises belonged to him. — R. v. 

ensen, [1937] 1 W. W. R. 561: 
2 T>. L. R. 600 ; 45 Man. L. R. 47 ; 68 
Can. C. 0. 35.— CAN. 

aaa (p. 106) xxvii. .] — 

For the reasons given in It. v. Jensen : 
— Held : knowledge by the accused 
that the premises wore prohibited was 
not essential to his guilt on a chargo 
of having liquor in a prohibited place, 
contrary to Govt. Liquor Control Act, 
1928. — R. v. Budnarski, [1937] 1 

W. W. T. 604 ; 2 D. L. R. 675 ; 45 
Man. L. R. 88 ; 68 Can. C. C. 171.— 
CAN. 

aaa (p. 106) xxvlil. Burden 

of proof.] — R. v. Tokarchuk (Man.) 
(1929), 51- Can. Crim. Cas. 380.— CAN. 

aaa (p. 106) xxix. Evidence 

of.] — Bottles of liquor & empty bottles 
concealed under garage floor held 
sufficient to prove unlawful possession 
under Govt. Liquor Control Act, 1928 
(Man.).— R. v. Bias, [1936] 3 D. L. R. 
796* 66 Can. C. C. 157.— CAN. 

aaa (p. 106) xxx. — — Circumstance 
raising presumption that liquor kept for 
sale .] — R. e. Bloom (Man.) (1929), 62 
Can. Crim. Cas. 45.— CAN. 

aaa (p. 106) xxxl. Issue of per- 

mit — Effect .| — Where a genoral permit 
for the purchase of liquor has been 
issued under Govt. Liquor Control Act, 
1928, after proper approval given, 
with respect to a “ resldenco ” of the 
kind defined in sect. 2 (33) (b) of the 
Act, the permit holder has the right, 
after the oxpirntion of the permit, to 
keep on said premises liquor which he 
lawfully purchased while the permit 
was in force. — 11. v. Hamklin, H930] 
1 D. L. R. 672; [19291 3 W. W. R. 
375 : 52 Can. Crim. Cas. 200 ; 38 

Man. L. R. 318.— CAN. 

aaa (p. 100) xxxii. — - — Object of Act — 
Suppression of transactions & not manu- 
facture.) — R. v. Nedelec (Man.), [1929] 
4 D. L. It. 896 ; 52 Can. Crim. Cas. 34. 
—CAN. 

aaa (p. 106) xxxlil. Haring 

liquor in place other than residence .) — 
R. v. Twahdowhki, [1930] 1 W. W. R. 
651 ; 53 Can. C. C. 202 38 Man. L. R. 

627.— CAN. 

aaa (p. 106) xxxiv. .] — A 

conviction for having liquor in a place 
other than the residence of the accused 
affirmed on the ground that the accused 
was guilty by virtue of sect. 181 of 
Government Liquor Control Act, 1928, 
which provides that an aider or abettor 
of an oflenoe under the Act is a party 
to & guilty of that offence. The 
liquor was found in a motor car which 
was being driven by the accused. — R, 
v. Licklider, [1933] 2 W. W. R. 585; 
60 O. O. C. 131 ; 41 Man. L. R. 375.— 
CAN. 

aaa (p. 106) xxxv. “ Public 

place ” — What amounts to.] — Held : 
the rural shop in question horein was a 
“ public place ” during the hours it 
was open for business. — R. v. Skulks. 
ri930J 1 W. W. R. 653: 3 D. L. R. 
630 ; 53 Can. C. C. 237 ; 38 Man. L. R. 
549.— CAN. 

aaa (p. 106) xxxvl. Inference 

from frequency of purchase.) — Sect. 171 
of Government Liquor Control Act, 
1928, which empowers a magistrate, 
on trying a charge of unlawfully selling 
or purchasing liquor or of unlawfully 
having or keeping it, to draw inferences 


of fact from the kind & quantity of 
liquor found in possession of the 
accused or on his premises, etc., & 
from the frequency with which liquor 
was received therein “ or is removed 
therefrom,” applies to liquor which the 
accused is shown to have purchased 
prior to the laying of the charge but 
which was not found on his premises 
or in hiB possession. — R. v. Pauwels, 
[1932] 1 W. W. R. 68 ; 2 D. L. R. 339 ; 
40 Man. L. R. 117 ; 57 C. C. C. 178.— 
CAN. 

d (p. 107) i. Offences under sect. 

20 triable by single justice.] — Ex p. 
Levasseur (N. B.) (1926), 40 Can. 
Crim. Cas. 126.— CAN. 

d (p. 107) ii. Intoxicating Liquor Act 
( N . if.), 1927 — Conviction under — 
Contents of affidavit on appeal from .) — 
R. v. Chateau Rebtjgouohe, [1928] 
4 D. L. R. 292 ; 50 Can. Crim. Cas. 
331.— CAN. 

d (p. 107) iii. Sale of liquor by 

employee — Contrary to orders of corpora- 
tion — Liability of corporation.] — It. v. 
Chateau Restigouche, [1928] 4 

D. L. R. 292 ; 50 Can. Crim. Cas. 331. 
—CAN. 

d (p. 107) iv. Appeal to county 

judge — Proof of service of notice of 
appeal.)— R. v. Cyr, [1928] 4 D. L. R. 
239 ; 50 Can. Crim. Cas. 316.— CAN. 

d (p. 107) v. Sufficiency of 

notice .] — R. v. Hanbon (1931), 55 Can. 
C. C. 406.— CAN. 

d (p. 107) vi. Lawful possession 

of liquor— Onus of proof of crime on 
Crown . ] — R. w. Gibbs (N. B.) (1929), 
52 Can. Crim. Cas. 179.— CAN. 

d (p. 107) vii. Restriction order 

of Control Board — Must prescribe period 
to remain in force .] — It. v. New Bruns- 
wick Liquor Control Board, [1931] 

3 M. P. It. 290.— CAN. 

d (p. 107) viii. Onus of proof .] — 

The principle laid down in Winnipeg 
Electric Co. v. Oeel, [1932] A. C. 690, 
is applicable to cases under Intoxi- 
cating Liquor Act, 1927. — R. v. 
Jones, [1934] 2 D. L. R. 499 : 6 

M. P. R. 599 ; 61 C. C. O. 346.— CAN. 

d (p. 107) lx. Sufficiency of evi- 

dence.] — Under Intoxicating Liquor 
Act, R. S. N. B., 1927, there must be 
sufficient evidence of possession to 
establish a primA facie case. — R. v. 
Lorktte, [1935] 2 D. L. R. 711 ; 8 

M. P. R. 534 ; 63 C. C. C. 297 —CAN. 

d (p. 107) x. Illegal possession — 

Evidence of.] — There is primd facie 
evidence of illegal possession under 

N. B. Intoxicating Liquor Act, 1927, 
when liquor not purchased from the 
commission Is found in an outhouse 
belonging to deft. — R. t>. Reardon, 
[1935] 4D. L. R. 415 ; 10 M. P. R. 131 ; 
64 Can.C.C. 292.— CAN. 

d (p. 107) xi. .]— 

One who has unlawful possession of a 
bottle which he throws away to escape 
conviction may be convicted of unlaw- 
ful possession. — It. v. Martin, [1936] 

4 D. L. It. 335 ; 66 Can. C. C. 286 - 
CAN. 

d (p. 107) xii. Appeal — Con- 

ditions precedent.) — Custody of accused 
or his recognisance are conditions 
precedent to hearing of appeal under 
New Brunswick Intoxicating Liquor 
Act. — R. v. GlDNEY, [1936] 3 D. L. R. 
800: CG Can.C.C. 153.— CAN. 

d (p. 107) xiii. Certificate of 

analyst — Whether applicable to charge 
under Customs Act.] — On a charge 
under sect. 217 of Customs Act, 
R. 3. C. 1927 : — Held : the certificates 
of analysis of a provincial analyst are 
only made evidence by Intoxicating 
Liquor Act, R. S. N. B., for the purpose 
of that Act. — R. v. Lanteigne 
(1938), 12 M. P. R. 571 ; 7 F. L. J. 
(Can.) 260.— CAN. 

d (p. 107) xiv. Liability of 

principal cfc agent.] — Principal & agent 
may both be proceeded against for the 
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same sale of liquor under New Bruns- 
wick Liquor Act, s. 86. — R. v. Gagne 
(1938), 71 C. C. C. 107.— CAN. 

f (p. 107) I. Whether mens 

rea necessary.] — R. v. Westlake, [1936] 
1 W. W. R. 139 ; 3D. L. R. 70 ; 65 
Can. C. C. 382.— CAN. 

11 (p. 107) i. Appeal — Costs — 

Taxation .] — R. v. Brown (Sask.) 
(1925), 45 Can. Crim. Cas. 268.— CAN. 

11 (p. 107) li. Sale of beer 

Judicial notice of nature of beer .) — 
Beer, being a spirituous Sc also a malt 
liquor, oomes within the first of the 
three classes of liquor referred to in 
the definition of “ liquor ” in above 
Act, the Act in foroe at the time of 
the transaction in question herein, & 
falls within the absolute prohibitions 
of sects. 10 & 41 of said Act with- 
out auy proof that it is intoxicating. 
Judicial notice of the fact that beer 
is both a spirituous & malt liquor may 
be taken once the liquor in question 
is shown to be beer. — Quinn v. Huel, 
[1928] 3 W. W. R. 716.— CAN. 

11 (p. 107) iii. Liquor Act (Sask.), 
1925 (c. 53)— Affidavit of merits — Con- 
dition precedent to appeal — By corpora- 
tion or association .] — R. (MoDouoall) 
v. Army & Navy Veterans Assocn. 
of Regina (Sask.), [1920] 3 W. W. R. 
695 ; 46 Can. Crim. Cas. 389. — CAN. 

U (p. 107) iv. Unlawful possession 

of liquor — What amounts to.] — R. v. 
Hagkrup (Sask.) (1927), 48 Can. Crim. 
Cas. 95.— CAN. 

II (p. 107) v. Second offence — 

First conviction more than six months 
previously — Increased penalty for second 
offence applicable.] — R. v. Merritt 
[1927] 1 D. L. R. 940; [1927] 1 

W. W. R. 63 ; 47 Can. Crim. CaB. 74 ; 
21 Sask. L. R. 237.— CAN. 

11 (p. 107) vl. Conviction for 

purchasing greater quantity than allowed 
— Uncorroborated evidence of accom- 
plice.] — The rule that it is dangerous 
to convict on the uncorroborated evi- 
dence of an accomplice applied in 
quashing, on appeal, a conviction for 
unlawfully purchasing from the Govt. 
Liquor Board a greater quantity of 
liquor than is allowed to be purchased 
on any one day. The witness held to 
have been an accomplice was a person 
whom the accused had asked to pur- 
chase the liquor for him as an agent 
& who know that the accused had 
already purchased his lawful quantity. 
— R. v. Beale, [1928] 2 D. L. R. 325 ; 
[1928] 1 W. W.R. 657 ; 49 Can. Crim. 
Cas. 292 ; 22 Sask. L. R. 293.— CAN. 

11 (p. 107) vii. Charge of selling 

liquor — Sale of beer proved — Onus of 
proof of right on accused.] — The word 
“ liquor ” in Liquor Act, 1925, 1924-25, 
c. 53, includes 44 beer ” unless the con- 
text otherwise requires. Therefore, 
where an accused is charged with selling 
liquor unlawfully, sect. 135, which 

laces on a person so accused the 

urdon of proving the right to sell it, 
covers the case where the evidence for 
the prosecution establishes a sale of 
44 beer.”— R. v. Cruit, [1928] 4 

D.L.R. 581; [1928] 2 W. W.R. 377 ; 
50 Can. Crim. Cas. 143 ; 22 Sask. L. R. 
525.— CAN 

11 (p. 107) viii. Keeping for sale 

— Whether proof of intoxicating cha- 
racter necessary. ] — Where on the hear- 
ing of a charge of keeping liquor for 
sale contrary to sect. 78 of Liquor Act, 
1925, it is proved that the accused had 
beer for sale, evidence of its intoxicating 
character is not necessary to sustain a 
conviction. — R. v. Corbeix, [1930] 2 
W. W. R. 334 ; 53 Can. C. C. 319 ; 
24 S. L. R. 607.— CAN. 

11 (p. 107) ix. Power of Liquor 

Board to sue & be sued.] — Liquor Board 
of Saskatchewan was created by Liquor 
Act, 1925, & as a board distinct in 
entity from tbe members thereof & 
from the Crown &, although not 
expressly declared to bo a body 
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corporate empowered to sue & bo sued, 
the necessary Intendment of the Act 
In view of the powers given the Board 
is that it may under ita designated 
name avail itBelf of & be made amenable 
to the ordinary process of the eta. ; it 
is not necessary in order to support a 
finding of that intendment to conclude 
that the Board Is a body corporate. — 
Bank of Montreal v. Bole, [19311 1 
W. W. R. 203.— CAN. 

11 (p. 107) x. Liquor Act, R. S. S., 1930 
— Appeal — Time for — Extension.] — R. 
v. Pelletter, [1931] 1 W. W. R. 720. — 
CAN. 

11 (p. 107) xl. Sendee of 

notice by informant — Validity.] — The 
informant himself served the notice of 
appeal upon the justice of the peace 
who had heard the charge & upon the 
accused. Counsel for the accused 
objected that the ct. had, therefore, no 
jurisdiction to hear the appeal : — 
Held : the objection should be sus- 
tained & the appeal dismissed with 

C0St8. R. V. KENNEDY, [1933] 2 

W. W. R. 213.— CAN. 

11 (p. 107) xli. Possession in place 

other than dwelling-house — Whether de- 
tached buildings included.] — R. (Corev) 
v. Moser, [1932] 1 W. W. R. 35.— CAN. 

11 (p. 107) xlii. 44 Appli- 

ance ” — Barrel used as refrigerator .] — 
R. (Felker) v. Chouinard, [1932] 3 
W. W. R. 069.— CAN. 

11 (p. 107) xiv. Validity of sect. 

111.] — The offenoo under sect. Ill of 
Liquor Act, It. S. S., 1930, of bribing 
a police offleor to permit the briber to 
sell liquor contrary to said Act is not an 
offence covered by sect. 157 of the 
Criminal Code. Sect. Ill is ancillary 
to the regulation of a matter within 
provincial jurisdiction &, since it does 
not, with respect at any rate to said 
offence. Infringe on sect. 157 of the 
Code, it is not in said respect at least 
ultra vires. — R. v. Yuen Wong, [1933] 
2 W. W. R. 215; 3 D. L. R. 746 ; 
60 C. C. C. 1.— CAN. 

11 (p. 107) xv. Onus of proof.] — 

On a charge of unlawfully keeping 
liquor for sale the Crown makes out a 
primA facie case by proving that the 
accused had In his possession or chargo 
or control liquor In respect of which 
he is being prosocuted, & then the 
burden is on the accused of proving 
the right to have it or that it is kept 
for a lawful purpose. — R. v. Gilchriht, 
[1936] 1 W. W. K. 725 ; 3 D. L. R. 
238 ; 65 Can. C. C. 356.— CAN. 

11 (p. 107) xvi. .| — Since 

sect. 116 (3) of Liquor Act, R. S. S., 
1930, provides that, if liquor is found 
in a place for which a search warrant 
has been issued or in any place to 
which sect. 115 applies, the occupant 
of the promises & the owner of the 
liquor 44 shall, until the contrary is 
proved, be deemod to have kept such 
liquor for sale contrary to the pro- 
visions of this Act,” the common law 
rule as to the onus of proof is thereby 
abrogated, & the accused must prove 
his innoconco to the satisfaction of the 
magistrate. — R. (Mitchell) v. Kiehl, 
[1937] 1 W. W. R. 68.— CAN. 

11 (p. 107) xvii. Liability for 

aiding commission of offence. ] — The 
effect of sect. 108 of Liquor Act, 
R. S. S. 1930, is that every person who 
contributes to the effecting of an 
unlawful Bale of liquor is liable to be 
convicted for unlawfully selling. There- 
fore a taxi driver who with money 
given him by a customer for that 
purpose bought liquor from a boot- 
legger was guilty of unlawfully selling 
the liquor. — R. (McDouqall) v. Bal- 
bar, [1937] 3 W. W. R. 394.— CAN. 

11 (p. 107) xvii. Conviction for 

subsequent offences .) — In order for a 
man convicted of violations of sect. 76 
ol LIquot Act, R. S. 8., 1930, to be 
found guilty as a second or third 
offender, it is not necessary that the 
offences should be exactly the same. — 


R. v. McCraig, [1936] 1 W. W. R. 651 ; 
2D.L.R. 605; OGCan.C.C. 113.— CAN. 

11 (p. 107) xviii. Validity of in- 

formation <£• conviction .] — Applt. was 
convicted for that ho “ did unlawfully 
have liquor in a packago other than 
one which had been sealed with the 
official seal or wrapped in an official 
wrapper whilst containing tho liquor, 
contrary to the provisions of sect. 97 of 
Saskatchewan Liquor Act.” Tho in- 
formation was in the same words : — 
Held : the words 44 not including a 
decanter or other receptablo containing 
a supply for immediate consumption,” 
which words were not included in the 
conviction or information, describe a 
necessary ingredient, of tho offence, since 
to constitute illegality in the possession 
of liquor formation & conviction in 
question did not describe an offence, 
& the conviction should be quashed. — 
R. v. Walchuk, [1938] 1 W. W. R. 
208 ; 1 I). L. R. 776 ; 7 F. L. J. 

(Can.) 216.— CAN. 

11 (p. 107) xix. What is legal 

container.] — R. v. Swanson, [1938] 2 
W. W. R. 463.— CAN. 

11 (p. i 07) xx. Keeping for sale — 

Prirnd facie proof of.] — Where on the 
hearing of a charge of unlawfully keep- 
ing liquor for sale tho Crown proves 
that a search of the accused’s premises 
was made by an officer under the 
written authority of the Attorney- 
General given under sect. 118 (a) of 
Liquor Act, R. S. 8., 1930, & also 
proves that liquor was found therein 
on such search, the Crown makes out a 
primd facie ciise & thoro must lie a 
conviction, unless the accused proves 
to tho satisfaction of tho tribunal 
hearing tho case that such liquor waw 
not kept for sale. — R. v. Lee, [1938] 
3 W. W. R 398; [1939] 1 P. L. R. 
607 ; U can. C. C. 132.— CAN. 

rr (p. 107) 1. Government Liquor Act 
( B . C.), 1924 (c. 146) — Keeping liquor — 
In hotel — What is part of hotel — 
Questicm of fact.] — It. (Lithgor) v. 
RrLKY (B. C.), [1926] 2 W. W. R. 534. 
—CAN. 

rr p. (107) ii. Inrestaurant 

— Liquor found in place accessildc to 
public — Conviction quashed.] — R. v. 
Lee Kam Way (B. C.), [1927] 3 
W. W. R. 143.— CAN. 


rr (p. 107) iii. j For sale — 

Liquor inside chocolates.] — R. v. Purdy 
11927] 1 W. W. R. 880 ; 48 Can. Crim. 
Cas. 152 ; 38 B. C. R. 267 — CAN. 

rr (p. 107) iv. One 

sale, only .] — Appeal from a conviction 
for unlawfully keeping liquor for sale. 
The evidonco on which the conviction 
was mado was of ono sale in a house 
owned by acousod’s husband <fc in 
which she lived with him: — Held: 
the appeal must be allowed. — R. v. 
Cramer, [1937] 2 W. W. R. 93.— CAN. 


rr (p. 107) v. Pur- 

chase of immoderate amount .] — Where 
a person i* charged with unlawfully 
keeping intoxicating liquor for sale, 
tho fact that the accused purchased an 
immoderate amount of lifjuor from the 
government vendor is In itself evidence 
of an overt act of wrongdoing which 
the accused is called upon to answer & 
from which the justice may, under 
sect. 90 of Government Liquor, Act 
It. S. B. C., 1924, infer tho commission 
of such an act. The question of wbat 
constitutes an Immoderate amount of 
liquor is one of fact depending on all 
the circumstances of the case.. — R. v. 
OULLETTE, [19301 3 W. W. R. 37 ; 53 
Can. C. C. 405.— CAN. 


rr (p. 107) vi. Supplying liquor 

to infant — Mens rea not necessary .) — 
R. r. McDonald, [1927] 1 W. W. R. 
867 ; 48 Can. Crim. Caa. 208 ; 38 

B. C. R. 298.— CAN. 

rr (p.107) vii. Interdiction order — 

Conditions precedent.) — R. v. Grant 
(B. 0.), [1926] 4 D. L. R. 784 ; [1926] 
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3 W. W. R. 253 ; 46 Can. Grim. Cas. 
182.— CAN. 

rr (p. 107 ) viii. Burden of proof — 

On accused .] — R. «. New Dominion 
Club (1925), 35 B. C. R. 502.— CAN. 

rr(p. 107) ix. Accused 

entitled to benefit of reasonable doubt .) — 
R. (Anderson) v. Perri, [1920] 1 
W. W. R. 551 ; 46 Can. Crim. Caa. 
36 ; 37 B. C. R. 289.— CAN. 

rr (p. 107) x. .] 

— R. v. Long, [1933] 3 W. W. It. 211.— 
CAN. 

rr (p. 107) xi. 

Where liquor legally purchased is 
legally possessed or controlled, some 
overt act of an illegal nature must be 
proved by the Crown in order to raise 
the presumption created by sect. 91 
of the Govornmont Liquor Act, 
R. S. B. O., 1924; but. where thore is 
evidence of either Illegal purchase or 
illegal possession, sect. 91 casts upon 
tho accused the onus of proving his 
innocence of a charge of violating the 
Act in ono of tho w>ays roforred to in 
sect. 91. — R. v. Zawapa, [1930] 1 
W. W. R. 92 ; 53 Can. C. C. 41 1.— CAN. 

rr (p. 107) xil. Trial— Whether 

local venue.) — R. v. LYNCH, [19271 1 
W. W. R. 502 ; 47 Can. Crim. Cas. 
176 ; 38 13. C. It. 124.— CAN. 

rr (p. 107) xiil. Previous con- 

viction charged — Procedure ,] — Under 
sect. 93 (a) of Government Liquor Act, 
It. S. B. C.. 1921. where o porson 
accused under the Act. is also charged 
with a previous conviction, the proper 
procedure for the magistrate trying the 
case to follow Is that ho should in tho 
first instance read to the accused only 
that, portion of the information dealing 
with the subsequent offence & should 
adjudicate thereon before asking tho 
accused whether he was so previously 
convicted ; moreover he should not 
before adjudicating on the subsequent 
offence rend tho whole information 
himself.— Ii. v. Brandoi.ini, 119301 1 
W. W. R. 890 ; 54 Can. C. C. 122; 
42 B. C. R. 536.— CAN. 

rr (p.107) xiv. .]— R. 

v. Rowan. [1930] 2 W. W. R. 277 : 
sub nom. Ex p. Bo wan, 54 Can. C. C. 
197; 42 J3. C. R. 559. — CAN. 

rr (p. 107) xv. “ Room in an 

inn ” — What amounts to.] — A room in 
the rear of tho ground Door of a room- 
ing house was used exclusively by the 
proprietor & his family as a kitchen 
& living-room, & the roomers were 
admitted therein only on special 
invitation '.—Held. : t.ho room was not 
o 44 room in an inn ” within sent. 48(2) 
of Government Liquor Act, R. S. B. C., 
1924.— R. v. Stewart, R. i\ Dk- 
Grarrio, It. v. Kirrkll, [1930] 1 
W. W. R. 941.— CAN. 

rr (p. 107) xvi. Previous con- 

viction, — Proof of .) — Where an Informa- 
tion under Government. Liquor Act, 
R. S. B. C., 1924, alleges a previous 
conviction. It is not. contrary to sect. 
93 thereof for the magistrate to read 
tho whole of the Information to tho 
accused before proceeding with the 
hearing of tho charge of the subsequent 
offence. The certificate in question 
herein, purporting to bo that of tho 
registrar of a county ct. : — Held: not 
to comply with tho requirements of 
sect. 93 (b) as to proof of a previous 
conviction.-— R. v. Dalbeuoh, 119311 1 
W. W. U. 260 ; 55 Can. C. C. 177 ; 43 
B. C. ft. 4 74.— CAN. 

rr (p. 107) xvii. Police spy — 

Whether accomplice.] — A police spy 
purchasing liquor is not liable as an 
accomplice under Govt. Liquor Act, 
R. s. JJ. C. 1924. — -R. v. O ERWIN 
(1937), 68 Can. C. C. 282. — CAN. 

rr (p. 107) xviii. Government Liquor 
Act, 1930 — Unlawful keeping — Charge 
against wife of avmer.] — Where a hus- 
band is the owner of premises where 
liquor is unlawfully kept, his wife 
caun ot be charged with unlawful keep- 
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ing, under Govt. Liquor Act,, 1930. — 
R. t>. Cramer, [1937] 2 D. L. R. 76; 
68 Can. C. C. 129. — CAN. 

ft (p. 108) 1* ■ ■ — — . ]— R. f* 

Western Wine 8c Liquor Co., R. t>* 
WOOTTEN (Alta.), [1918] 1 W. W. R. 
55 ; 39 D. L. R. 397 ; 29 Can. Crim. 
Cue. 307. — OAN. 

gg (p. 108) i. Supplying liquor 

to infant — Ignorance of age immaterial.] 
— R. v. Mainfroid, [1926] 1 D. L. R. 
1013; [1926] 1 W. W. R. 465 ; 45 
Can. Crim. Cas. 204 ; 22 Alta. L. R. 
17.— OAN. 

hh (p. 108) i. No appeal from 

statutory judgment on filing of copy of 
conviction of corporation.] — R. v. St. 
Elmo Hotel Co., Ltd. (Alta.), [1926] 
4 D. L. R. 364 ; [1926] 3 W. W. R. 
324 ; 46 Can. Crim. Cas. 301. — OAN. 

hh (p. 108) il. Local option 

areas — Creation.] — Re Local Option 
Provision of Government Liquor 
Control Act of Alberta, Re 
Hardisty & Ribstonk, [1927] 4 

D. L. R. 83 ; [1927] 2 W. W. R. 711 ; 
22 Alta. L. It. 592.— OAN. 

hh (p. 108) ill. .] — A 

“ hamlet ” & territory contiguous 

thereto were created a local option 
area, & a plebiscite was taken therein 
which was decided In the negative. 
Alter the creation of the area, but 
before the taking of the plebiscite, the 
handle t was created a village, with an 
aroa wholly within that of said local 
option area. On a reference by the 
Lieutenant-Governor in Council for 
the 'Opinion of the ot. : — Reid : It was 
competent for the Lieutenant-Govemo ^ 
in Council to create such village >* 
local option area for the purpose of 
taking a local option plebiscite therein 
before the expiration of two years 
from the taking of the plebiscite in said 
enlarged hamlet.- — Re Fairvxbw, [1930] 
2 W. W. R. 542 ; 54 Can. C. C. 160 ; 
24 Alta. L. R. 603.— CAN. 

hh (p. 108) iv. Seizure on 

Sunday — Legality.] — A search & seizure 
made, without warrant, by a pre- 
ventive officer of the Alberta Liquor 
Control Board under the authority 
conferred on him by sect. 113 (2) of the 
Government Liquor Control Act of 
Alberta is not illegal because made on 
a Sunday. — K. ex rcl. Beaumont v. 
Postern ak, 11929] 2 W. W. H. 487 ; 
51 Can. Crim. Cos. 426 ; 24 Alta. L. R. 
202.— CAN. 

hh (p. 108) v. .1 — R. 

e. Wright (Alta.), [1929] 1 W. W. It. 
917 ; 52 Can. Grim. Cas. 285 — CAN. 

hb (p. 108) vi. Interdiction 

order — Jurisdiction to make ex parte .] — 
A valid Interdiction order under sect. 
101 of Government Liquor Control 
Act of Alberta can be made ex parte . — 
R. v. Jones, [1931] 1 W. W. R. 808 ; 
4 I). L. IL 199 ; 55 Can. C. C. 359 ; 
revsg.. [19311 1 W. W. R. 742.— CAN. 

hh (p. 108) vii. Forfeiture of 

car — What must he proved.] — A magis- 
trate is not Justified in ordering the 
forfeiture of a motor oar under sect. 116 
of Government Liquor Control Act of 
Alberta unless the fact that tho car 
had been soized has boon established 
by evidence properly receivable or 
unless, where the accused pleaded 
guilty, there was an allegation in tho 
Information & complaint that tho car 
was under seizure . — Re Kxrkham & R., 
[1930] 3 W: W. R. 10 ; sub nom. Re 
R. v. Hnvprr, 54 Can. C. C. 149.— OAN. 

hh (p. 108) viil. Room ceasing to 

be private residence.] —Accused was 
convicted under Government Liquor 
Control Act of Alberta of having 
liquor in his possession without a 

f )crmit entitling him to do so. The 
acts found by the * magistrate wore 
that the accused had an individual 
permit under which the liquor In 
question was bought, that, the liquor 
was found In hie possession in the 
room in which he resided, hut that the 
r6om had ceased to be a private 


residence within the meaning of the 
Act because of the fact that a prior 
oooupant had been convicted of a 
breach of the Act, & that there was 
no evidence that the accused had 
notice of that fact : — Held : the con- 
viction should be affirmed. — R. v. 
Pearn, [1930] 2 W. W. R. 296 ; 54 
Can. C. 0. 194 ; 24 Alta. L. R. 530.— 
OAN. 

hh (p. 108) ix. Unlawful posses- 

sion — Compliance with Excise Act — 
Whether defence.] — The fact that a 
person has given the notice provided 
for by sect. 195 of Excise Act, R. S. C., 
1927, that he intends to make home- 
brew, & has received an acknowledg- 
ment thereof from the Collector of 
National Revenue, is not a defence to a 
charge laid under sect. 80 (3) of 
Government Liquor Control Act of 
Alberta, 1924, of having in his posses- 
sion liquor not purchased from an 
official vendor or a druggist authorised 
to soli same. — R. v. Edgkrly, [1932] 
2 W. W. R. 109.— CAN. 

hh (p. 108) x. Purchase by 

police officer.] — Tho fact that a purchase 
of liquor which If made by anyone else 
would be a violation of Govt. Liquor 
Control Aot of Alberta, 1924, is made 
by a police officer for the purpose of 
obtaining evidence bn which to prose- 
cute the seller, is not a ground for 
holding that the offloer is not guilty 
of tho offence, unless he comes within 
the protection of sect. 11 (5), (6) of 
Alberta Police Act, R. S. A., 1922.— 
R. v. Petheran, [1936] 1 W. W. R. 
287 ; 2 D. L. R. 24 ; 65 Can. C. O. 151 ; 

5 F. L. J. (Can.) 291.— OAN. 

hh (p. 108) xi. Limitation. J- - 

On appeal from a conviction for unlaw- 
fully giving liquor to divers persons at 
a certain stable, the evidence was held 
to be insufficient to support the con- 
viction but sufficient to support a 
conviction of tho applt. for having 
liquor in his possession without 
having a permit to buy liquor, & tho 
Crown urged that the accused bo con- 
victed on that charge. More than six 
months had then elapsed, however, 
siuoo the offence waN committed 
Held: uftor referring to sect. 132 of 
Govt. Liquor Control Act of Alberta, 
1924 (which section deals with tho 
powers of tho ct. on such an appeal) 

6 to sect. 1142 of tho Criminal Code, 
It. S. 0., 1927, c. 36 (which imposes a 
six months' limitation in respect, to 
olTcnees punishable on summary con- 
viction where no time is otherwise 
specially limited) the Crown’s argu- 
ment could not be acceded to, & the 
appeal must, be allowed & the con- 
viction quashed.- R. v. Earl, [1939] 
1 YY. W. ft. 257. - CAN. 

sr. Alcoholic Liquor Act (.Que.), 1925. 
— Necessity for notice of appeal — Right 
of justices to suspend sentence.] — 
Quebec Liquor Commission v. Tm- 
baudeau (1927), 50 Can. Crim. Cas. 
434 ; 44 Que. K. B. 417.— CAN. 

gv. Illegal sale — Who may be 

liable.] — A person purchasing liquor at 
the request of agents of the liquor 
Commission, receiving no commission 
for bo doing, is not liable for illegal sale 
under Liquor Act, R. S. Q., 1925. — • 
Coutrr v. Quebeo Liquor Com- 
mission, [1936] 1 D. L. R. 596 ; 65 
Can. C. C. 69.— CAN. 

it. Customs Act, R. S. C. f 1906 
(c. 48) — Burden of proof — Of legal 
importation of goods — On accused .] — 
Re R. v. McKenzie (1926), 45 Can. 
Crim. Cas. 144 ; 58 N. S. R. 313.— CAN. 

*v. S. P. Re R. v. Blank, [1926] 1 
D. L. R. 323 ; 45 Can. Crim. Cas. 82 ! 
58 N. S, R. 294 —CAN. 

•w. Not on bailee .] — 

R. e. Le Blanc (N. B.), [1927] 2 
D. L. R. 793 ; 47 Can. Crim. Cas. 302. 

—CAN. 

■x. Removal of liquor unlawfully 

imparted into Canada.] — R. v. Baig, 
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[1927] 1 D. L. R. 896 ; 47 Can. Crim. 
Cas. 58 ; 59 N. S. R. 86.— CAN. 

sy. Appeal — Right of.] — R. v. 

Baig, [1927] 1 D. L. R. 896 ; 47 Can. 
Crim. Cas. 58 ; 59 N. S. R. 86.— CAN. 

sz. N on -compliance 

with sect. 82.] — R. v. Roche (1927), 
48 Can. Grim. Cas. 210 ; 59 N. S. R. 
218.— CAN. 

sa. Inland Revenue Act, R. S . C., 
1906 (c. 51) — Unlawful brewing — Evi- 
dence .1 — R. v. Smith (Ont.), [1926] 3 
D. L. R. 419 ; 46 Can. Crim. Cas. 218. — 
CAN. 

ib. Prosecution under — Con- 
dition precedent — Giving of list of seized 
articles.] — IL (Williams) v. Yarish 
(Man.), [1926] 3 W. W. R. 586.— CAN. 

•e. Certificate of analysis — 

Contents.] — R. (williams) v. Yarish 
(M an.), [1926] 3 W. W. R. 586— OAN. 

id. Conviction — Form of.] — R. 

(Metcalfe) v. Bat, [1926] 4 D. L. R. 
829 ; [1926] 2 W. W. R. 582 ; 46 

Can. Crim. Cas. 151 ; 20 Sask. L. R. 
591.— CAN. 

se. Excise Act, R. S. C„ 1906 (c. 51 ) 
— Possessing wash — Conviction — Form 
of.]— R. v. DRAGANI, [1927] 1 W. W. R. 
914 ; 47 Can. Crim. Cas. 301 ; 38 

B. C. R. 420 — CAN. 

*f. Brewing beer without licence.] 

— R. (Hanna) v. Ernest (B. C.), 
[1927] 1 W. W. R. 961 ; 48 Can. Crim. 
Cas. 190.— OAN. 

ag. Excise Act, R. S. C. 1927, c. 60— 
Unlawful possessions under — Beer brewed 
for own . use — After notice .] — R. v. 
Kosttniuk (1928), 50 Can. Crim. Cos. 
374.— CAN. 

sj. .] — R. e. 

Tuddenham (N. B.), [1929] 1 D. L. R. 
813 ; 51 Can. Crim. Cas. 24. — CAN. 

al. Sufficiency of evidence.] 

— R. v. Badiuk,Ti 929] 2 W. W. R. 
419; 51 Can. Crim. Cas. 417; 38 

Man. L. R. 239.- CAN. 

sm. Certificate of 

analyst .] — R v. Kolkiczka, [1933] 1 
W. W. IL 299.— CAN. 

so. .] — Illegal 

manufacture or importation under 
Excise Act may be proved by certi- 
ficates of analysis that tho liquor Is 
not of the kind sold by the Liquor 
Commission. — D esrochers v. R. 
(1937), 69 Can. C. C. 322.— CAN. 

Beaudet v. R. (1937), 69 Can. C.^C. 
389.— CAN. 

sr. Necessity for mens 

rea. ]— R. v. Blair. [1931) 2 W. W. R. 
893.— CAN. 

•t. .] — In order to be 

guilty under soot. 176 of Excise Act, 
R. S. C.. 1927, of unlawfully having a 
still, etc., “ in his possession,” an 
accused In whoso actual possession 
such apparatus is found must have 
known what it was. — IL v. Ho are, 
11932 J 1 W. W. R. 470 ; 44 B. C. R. 
557.— CAN. 

sv . .] — To sustain a 

rharge of illegal possession under 
Excise Act, 1934, s. 169, knowledge is 
necessary ; mere suspicion that pack- 
ages contain liquor is not enough.— 
It. i?. Fournier, [1939] 1 D. L. R. 
749.— CAN. 

sw. — Onus of proof .] — 

Under sect. 169 b of Excise Act, the 
onus of proof of guilty knowledge is on 
the Crown.— R. v. Gormley, [1938] 3 
D. L. R. 773 ; 70 Can. C. O. 376 ; 13 
M. P. R. 176.— CAN. 

sx. .] — R. r. 

Marshall, [1938] 3 D. L. R. 774 ; 70 

C. O. C. 375 ; 13 M. P. R. 175 ; 8 
F. L. J. (Can.) 101.— CAN. 

sq. Possession by captain 

of skip .] — A ship’s crew are not liable 
under Excise Act, R. S. O. 1927, for 
illegal possession, where the liquor was 
in the possession of the captain. — R. 
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v . GREASER (1933), 59 a C. C. 178.— 
CAN. 

■t. — — Seizure of still by excise 

officer-— After sei/mrc by provincial 
officer .) — After part of a still had been 
seized at the residence of the accused 
by a provincial officer & plaoed in the 
vault in the Law Courts for safe 
keeping, it was there seized by an excise 
officer acting under a writ of assistance : 
— Held : without dealing with the 
legality of the seizure by the pro- 
vincial officer, that the seizure by the 
excise officer was properly made. — R. 

V. Duroubsel, [1933] 1 W. W. R. 278 ; 
2 D. L. R. 446; 41 Man. L. R. 15; 
59 O. C. 0. 263.— CAN. 

*n. Brewing bear for sole use of 

family — Possession of utensils.] — R. v. 
Kalyn, [1930] 2 W. W. R. 365 ; 54 
Can. C. O. 98 ; 24 S. L. R. 594.— CAN. 

so. Writ of assistance — Whether 

authority to search house.] — R. v. 
Ollassoff (Sask.), [1930] 1 D. L. R. 
830 : (1929), 52 Can. Crim. Cas. 249.— 
CAN. 

sp. .] — The power of 

search under a writ of assistance issued 
under Excise Act is not restricted to 
any particular time of the day or night 
or to any particular building or other 
place, & therefore extends to the 
searching of a private dwelling in the 
night time. — R. v. Kostaohuk, [1930] 
2 W. W. R. 464 ; 54 Can. C. O. 189 ; 
24 S. L. R. 485.— CAN. 

sq. Necessity for imprison- 

ment .] — R. v. L’Heureux. [1932] 3 

W. W. R. 433 ; 1 D. L. R. 692 ; 40 
Man. L. R. 582 ; 59 C. 0. O. 69.— CAN. 

sv. .] — On making a con- 

viction under sect. 181 of Excise Act, 
R. 8. C., 1927, the magistrate must 
impose Imprisonment as well as a fine 
of at least the minimum penalty with 
respect to each of said forms of punish- 
ment. — R. v. Nykolaiohuk, [1933] 1 
W. W. R. 303 : 2 D. L. R. 107 ; 59 

C. O. C. 269. — <3aN. 

sb. .] — A magistrate must 

impose a fine & imprisonment on an 
accused guilty of an offence under 
Excise Aot, R. S. C., 1927, s. 181.— Re 
R. & Whittaker, [1933] O. R. 190 ; 
1 D. L. R. 779 ; 59 C. C. C. 261.— 
CAN. 

id. .] R. v , Lesohiutta 

1933), 47 B. O. R. 407.— CAN. 

•r. No power to suspend sen - 

tence .] — R. (Brethkrton) v. Campbell 
& Thompson, [1932] 3 W. W. R. 272. 
CAN.— 

so. Effect of permit .] — A permit 

for the manufacture of homo-brew 
under Excise Act, 1927, s. 195, does not 
permit manufacture In New Brunswiok 
of a strength exceeding that allowed 
by Intoxicating Liquor Aot, R. S. N. B., 
1927 — R. V. McGuire, [1933] 2 

D. L. R. 384 ; 59 C. C. C. 246 ; 6 
M. P. R. 65.— CAN. 

sd. Disagreement of justices — 

Power to lay new information .] — Where 
two justices disagree in the case of a 
charge under Excise Act a new in- 
formation containing the same charge 
may be laid. — Lane v. Krenkewich 
(1932), 60 C. C. C. 61.— CAN. 

if. Effect of Criminal Code, 

8. 708.] — Criminal Code, s. 708, as 
amended overrides Excise Act, as. 127, 
128, & allows the institution of pro- 
ceedings before one justloe. — R. v. 
Stacpoole, [1934] 4 D. L. R. 666 ; 62 
C. C. C. 125 ; 41 Man. L. R. 670.— CAN. 

sh. Whether articles part of still 

— Question of fact for trial judge .) — 
The finding of a trial judge as to 
whether certain articles were part of a 
still, in a prosecution under Excise 
Aot, R. S. cC, 1927, s. 176, will not be 
disturbed on appeal. — R. v. McCor- 
mick (1932), 6 M. P. R. 540 ; 69 

C. C. O. 105.— CAN. 

si. Place of offence — Evidence 

on appeal.)— A. charge of violating 


sect. 181 of Excise Act having been 
dismissed beoause the prosecution had 
failed to prove the place where the 
offence was committed : — Held : on 
appeal, said fact might then be proved. 
— -R. v. Hominuik, [1935] 1 W. W. R. 
139. — CAN. 

gn Possession of wash — Neces- 

sity for notice.) — Excise Aot, R. S. C., 
1927, s. 176, which requires notioe to 
be given of the possession of wash, does 
not apply to the use of a oommon 
barrel for the making of home brew. — 
LusaiER v. R., [1935] 1 D. L. R. 530; 
62 C. C. C. 251.— CAN. 

«p. Conviction under — Whether 

previous conviction for purpose of Excise 
Act, 1934, 8. 169.]— A conviction under 
Excise Aot, 1927, s. 181, now repealed 
is not a previous convlctioD so as to 
bring into operation Excise Act, 1934, 
s. 169, relating to increased penalties 
for subsequent offences. — R. v. Bogus- 
lavsky, [1935] 2 D. L. R. 224 ; O. R. 
203 ; 63 C. O. 0. 365.— CAN. 

•t. Whether liguor alcohol — 

Sufficiency of evidence.) — An analyst’s 
certificate is conclusive evidence that 
liquor Is alcohol, in a prosecution under 
Excise Act. — R. v. Rousseau, [1935] 
2 D. L. R. 462 ; 63 O. 0. O. 188.— CAN. 

sv. Excise Act, 1934 — Illegal pos- 
session.) — A hotel keeper cannot he 
convicted of illegal possession under 
Excise Act, 1934 (O&n.) merely beoause 
a bottle of liquor illegally manu- 
factured or imported is found on the 
hotel promises, having been entrusted 
to him by a guest for aafe keeping. — 
Noiseaux v. R. (1936), 65 Can. O. C. 
268.— CAN. 

bw. Possession of wash.) — 

Although a substance contains the 
ingredients set forth in sect. 3 (a) of 
Excise 1934, It is not “ a wash 
suitable ior the manufacture of spirits,” 
within sect. 164 (e) of Bald Act, unless 
something has been oonsolously done 
by the accused with the intention that 
it become suitable for the manufacture 
of spirits. The onus of proving some 
act rovealing that intention is on the 
Crown. — R. v. Sliworski, [1935] 3 
W. W. R. 575 ; [19361 1 D. L. R. 366 ; 
65 Can. C. O. 110 ; 43 Man. L. R. 482 — 
CAN. 

sz. Seizure of still .) — Under 

Excise Act, 1934, ss. 80, 87, It is law- 
ful to seize not only a still, but also 
anything part of or connected with a 
still, e.g. a boiler. — Oijelletta v. 
Comr. of Excise, [1937] 4 D. L. R. 
355 ; 69 Can. C. C. 90.— CAN. 

so. Still in operation — Offences.] 

— Where a still is in operation, accused 
may be guilty under Excise Aot of 
possession of still, possession of wash, 
distilling, or possession of spirits 
unlawfully manufactured. — R. v. 
Adams & Holuok, [1938] 2 D. L. R. 
608.— CAN. 

sd. . ] - Although 

there is evidence of operating a still 
counts for conspiracy to commit the 
offence are admissible. — R. v. Uimble 
(1939), 71 C.C.C. 303. — CAN.’ 

sf. Possession of still.) — Appeal 

from conviction & sentence on a charge 
laid under Beet. 573 of Criminal Code 
of conspiring to commit an indictable 
offence, viz. to set up a still for the 
manufacture of spirits, without having 
a licence under Excise Act, 1934, to 
set up a still, & on a charge under 
sect. 164 (e) of Excise Act, 1934, of 
possession of parts of a still. Applt. 
contended that the conviction was 
solely on the evidence of an accomplice 
whion was not corroborated & that the 
Jury were misdirected as to corrobora- 
tion. The conviction & sentence were 
affirmed. — R. v. Pollock, [1938] 1 
W. W. R. 535.— CAN. 

sg. “ Manufacturing spirits.**) 

— One who mixes Chinese liquor, 
alcohol, herbs & a snake skin is not 
liable for unlawfully manufacturing 
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spirits within Excise Act. — R. v. 
Wing Hem (1936), 67 Can. O. O. 119.— 
CAN. 

d (p. 109) i. Form of.) — 

A oonvlotion for an offence against 
the above Act omitted the pro virion in 
respect to the issuing of a warrant of 
distress, & the Imposition of imprison- 
ment in default : — Held : the con- 
viction was bad. — R. v. McFarlane 
1891), 24 N. S. R. (12 R. & G.) 54.— 
CAN. 

dddd (p. 109) 1. Suspension of 

operation by Province — Right of 
Governor -General to revoke suspending 
order .) — Sheehan v. Shaw, [1928] 2 
D. L. R. 468 ; 49 Can. Crim. Cas. 357. 
—CAN. 

eeee (p. 109) 1. Illegal possession 

of liquor — Sufficiency of evidence .) — 
Appeal against conviction for having 
liquor In possession contrary to 
Prohibition Act, 1918, P. E. I., allowed 
on ground of insuffloienoy of evidenoe. 
—It. v. Vessey (1932), 58 O. C. C. 383. 
—CAN. 

eeoe (p. 109) H. Validity of 

conviction .] — A conviotion under the 
Prohibition Aot of Prinoe Edward 
Island for sale' of liquor is valid 
although no property rights exist in 
suoh liquor. — Pryor v. R. (1938), 12 
M. P. R. 409. — CAN. 

eeee (p. 109) ill. Right of con- 

stable to search.) — Under Prohibition 
Act, 1937 (P. E. I.) a constable has no 
right to break in without a search 
warrant.— R. v. Munn (No. 2). [1938] 
4 P. L. R. 604 ; 13 M. P. R. 247 ; 71 
Can. O. C. 139.- -CAN. 

sx. Canada Temperance Act, 1927, 
s. 149 — No appeal from magistrate 
having jurisdiction .] — It. v. Graham 
(1930), 54 Can. O. C. 328.— CAN. 

o (p. 110) I. Forfeiture of license — 
Right of municipal corporation — Where 
jxni'er to enforce bye-laws given by 
statute.) — The power given to municipal 
corpus., under R. 8. O. 1887, o. 184, 
s. 285, ** to determine the time during 
which victualling licenses shall be in 
force,” does not confer any power to 
forfeit, such licenses, but merely to 
fix the duration of t.he license. The 
power to create a forfeiture of property 
is one which must bo expressly given 
to a corpn. by the Legislature, & suoh 
an extraordinary power is least of all 
to be inferred where the Legislature 
lias provided other means of enforcing 
bye-laws by means of fine & amercia- 
ment, as in this case. — Bannan v. 
Toronto Corpn. (1892), 22 O. R. 274. 
—CAN. 

o (p. 110) II. Conditions of.) — A 

publican's license is not subject to 
forfeiture under Licensing Aot, 1917, 
s. 185, unless all three offences have 
been committed whilst deft, has been 
the holder of the same license. — R. r. 
Muirhead, Ex p. Lyons, [10271 
8. A. S. R. 116.— A US. 

p (p. 110) I. Believed to be 

Japanese. R. v. Bennett (1030), 55 
Can. C. O. 27— CAN. 

p (p. 110) II. minor. ] 

— R. v. Brown (1930), 55 Can. C. G. 
29.— CAN. 

p (p.110) iii. .1— The 

accused was convicted under Indian 
Act, R. 8. C. 1927, s. 126 (a), for having 
sold, supplied or given an Intoxicant to 
an Indian. On an application for 
certiorari it was shown that the magis- 
trate had used the word ” liquor ” 
instead of “ intoxicant ” in reading the 
charge & that ho had refused the 
accused's request for an adjournment. 
The accused had previously been 
charged under the Govt. Liquor Con- 
trol Act, 1028, c. 31, for an offence 
alleged to have been committed on the 
Bame day. The hearing of this charge 
had been adjourned. & when Crown 
counsel had been advised that the 
Indian Department was laying a charge 
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under the Indian Act he bo informed 
the accused’s counsel & that it would 
be in effect the same charge as that 
under the Govt. Liquor Control Act 
& suggested an adjournment of tho 
hearing of the latter chargo until the 
accused was served under the now 
oharge ; this suggestion accused’s 
counsel refused to consider : — Held : 
although the word 44 liquor ” is not 
defined in the Indian Act its use by the 
magistrate when reading the charge 
could not have misled or prejudiced 
the accused & gave no right to 
certiorari. The magistrate in refusing 
the adjournment had not exercised his 
discretion in any improper manner 
which would justify the issue of tho 
writ.— Beyak v. R., [1938] 2 W. W. R. 
153.— CAN. 

II (p. 110) 1. Minor — Necessity 

for knowledge.] — The selling of beer by 
a beer licensee on his licensed premises 
to a person under twenty -one years of 
age is not an offence against Govern- 
ment Liquor Control Act, 1928, if the 
licensee does not know that such 
person is under age. — li. v. Kidd, 
11930] 1 D. L. R. 730 ; [1929] 3 

W. W. R. 377 ; 52 Can. Crim. Cas. 
191 ; 38 Man. L. R. 321.— CAN. 

II (p. 110) 11. Sale by ser- 

vant.) — Serving minors with iiquor is 
absolutely prohibited by Liquor Con- 
trol Act, R. S. ()., 1927, amended by 
1934 (Out.), & licensees are liable if their 
servants serve minors in breach of 
instructions. — R. v. Kerr, [1935] l 
D. L. R. 24 ; 62 C. C. C. 320 — CAN. 

ood (p. 110) i. Sale by 

servant.] — Where a sale of liquor in 
violation of Government Liquor Aot, 
R. S. B. C., 1924, is made by a servant 
while acting within the goneral scope 
of his employment, tho master can bo 
convicted therefor, even though the 
sale was made by tho servant in 
contravention of his master’s express 
instructions.— R. v. Van Bros., Ltd., 
[1930] 1 VV. W. R. 559 ; 53 Can. C. C. 
29 ; 42 B. C. It. 340.— CAN. 

ooo (p. 110) ii. .]— 

Held : under soot. 128 of Government 
Liquor Control Aot, 1928, a licensed 
brewing co. was liable for a violation 
of the sect, by its servants although its 
manager had no knowledge thereof & 
had expressly instructed its employees 
not to break the law. — It. v. Iviewkl 
Brewing Co., [1930] 1 W. W. R. 238 ; 
2 D. L. It. 227 ; 53 Can. C. C. 56 ; 38 
Man. L. It. 441.— CAN. 

ooo (p. 110) ill. Includes offering 

for sale.] — Sinoe selling includes offering 
for sale, a conviction on an information 
charging 44 selling or offering for sale ” 
under Excise Aot, 1930 (Can.), is good. 
— R. v. Boguslavsky, It. v. Short 
(1932), 59 C. C. C. 73.— CAN. 

aaaaa i. When complete— N cccs- 

sity for payment tfr deliver/.] — R. r. 
Laroenaire (1931), 3 M. P. R. 128 ; 57 
C. C. C. 219.— CAN. 

ddddd i. Mens rea 

necessary.] — R. v. Nadon (1926), 46 
Can. Crim. Cas. — CAN. 

ddddd ii. — .] — R. v. Simon 

(Ont.) (1927), 47 Can. Crim. Cas. 167- 
CAN* 

ddddd Hi. — — Hy druggist — Evi- 
dence.] — lie Carroll (N. S.) (1926), 
48 Can. Crim. Cas. 208 ; 59 N. S. It. 
183.— CAN. 

ddddd iv. * .] — R. e. Yonc- 

ZY8ZYN (1931), 55 Can. C. C. 28.— 

CAN. 

ddddd v. .] — R, r. Landry, 

[19301 3 M. P. R. 262 ; 55 Can. C. C. 
48 ; 2 M. P. R. 462.— CAN. 

•«««• i. .] — Deft. had no 

license to sell liquor, but kept a board- 
ing-house, which wqs patronised ex- 


clusively by foreigners. The police 
made a search of his premises, & round 
92 bottles of beer, 5 gallons of wine, & 
a five gallon keg containing wine. He 
was charged with unlawfully dealing 
in liquor. Deft, called evidence to 
show that the beer was the property 
of one of the boarders who proposed 
taking it away with him to the country. 
As to the wine, he stated that some of 
his boarders preferred wine with their 
meals rather than tea, Sc that he 
supplied it to such boarders without 
extra charge : — Held : in the circum- 
stance the wine was kept for sale, & 
the magistrate should have convicted 
deft, on the evidence as to the wine 
even if he accepted deft.’s story about 
the beor. — V ale v. Gnani, [1931 J 
W. A. L. R. 40 — A US. 

? (p. Ill) i. Liquor seized 

identified with sample analysed — 
Conviction quashed.] — R. v. Hyde 
(Ont.) [1926] 2 D. L. R. 998; 45 
Can. Crim. Cas. 397. — CAN. 

c (p. Ill) i. Conviction for second 
offence — Invalid — Where first conviction 
quashed.]— R. v. Woods (N. S.) (1926), 
46 Can. Crim. Cas. 171— CAN. 

f (p. Ill) i. Licensing Act, 1917 — 
Exposure for sale — Sale from motor car 
— Bottles not proved to be exposed to 
view.] — Tho holding, of a publican’s 
license does not exempt the holder 
from Licensing Act, 1917, s. 163. 
Where the holder of a publican’s 
license was on a public road haviug a 
motor car loaded with bottles of 
liquor, two of wldch were sold to a 
constable, but were not proved to be 
exposed to view ; — Held : the liquor 
had not boon “ exposed for sale.” — 
Bauman v. Ai/lchuroh, [1927] 8. A. 
S. R. 174— AUS. 

f (p. Ill) ii. Carrying liquor 

about — Onus of proving not exposed 
for sale.] — The holder of a publican’s 
license was on a public road having a 
motor car loaded with bottles of liquor. 
Tho licensee had carried tho liquor 
In question, some of which was exposed 
to view, from his hotel to a road some 
hundreds of yards distant. Licensing 
Act, 1917. s. 280, provides that whero 
liquor is carried about from ono place 
to another tho burden of proving that 
such liquor was not . . . exposed for 
sale shall be oast on the person exposing 
the same : — Held : tho liquor had boon 
carried about, & tho onus under the 
statute bad not been discharged by the 
licensee. — Bauman v. Allchurch, 
[1927] S. A. S. R. 174.— AUS. 

o (p. Ill) i. Onus of proof.] — 

Where an accused is charged with 
unlawfully keeping liquor for sale the 
more possession of the liquor is not 
sufficient under Gov. Liquor Act, 
R. S. B. C., 1924, s. 91, to place the 
onus on him of proving his innocence 
if the liquor was legally purchased by 
hitu & found in a place where he was 
legally entitled to have liquor. — R. v. 
Ceal (B. C.), [1929] 1 W. W. R. 797.— 
CAN. 

o In. Ill) ii. Husband wife.] 

— Herts. , husband & wife, were charged 
with the offence of unlawfully keeping 
Intoxicating liquor for sale in their 
dwelling-house in contravention of 
Liquor Control Act (Ont.). The 
husband w*ns convicted on evidence of 
a sale made by the wdfe in that house, 
& the wife w’as acquitted r — Held : 
although she might have been con- 
victed of selling, she was properly 
acquitted upon the charge of keeping 
for sale. — It. r. Hand (1930), 55 Can. 
C. C. 65 ; 66 O. L. R. 570.— CAN. 

r (p. Ill) i. Delegation of 

authority.] — A delegation by a superior 
officer of authority to execute a wilt 


of assistance issued to him under 
Exoise Act, It. 8. C., 1927, c. 60, must 
be direct & specifically directed to each 
search & seizure authorised, & must 
be exercised with due & proper dis- 
cretion. — R. ex rel. Kelly v. Hobinsky 
(M an.), [1929] 1 W. W. R. 313 ; 52 
Can. Crim. Cas. 253. — CAN. 

r (p. Ill) ii. Outside Province — 

Intent to keep in Province.] — R. v. Roy, 
[1931] 1 D. L. R. 1006 ; 2 M. P. R. 28. 
—CAN. 

sk. Unlawful possession of liquor — 
Evidence.] — ft. v. Hall (Sask.) (1925), 
45 Can. Crim. Cas. 147.— CAN. 

si. .]—Re Coady (N. 8.) 

(1926), 46 Can. Crim. Caa. 327.— CAN. 

•m. .] — R. v. Druz (Ont.) 

(1927), 47 Can. Crim. Cas. 250.— CAN. 

sn. Mens rea necessary .] — 

It. v. Crawford (N. B.), [1927] 2 
D. L. R. 565 ; 47 Can. Crim. Cas. 134. 
—CAN. 

so. .] — R. v. Rossiqnol, 

R. v. Marquis, R. v. Michaud (N. B.), 
[1929] 1 D. L. R. 745 ; 51 Can. Crim. 
Cas. 86.— CAN. 

gp. .] — R. v. Godbout 

(N. B.), [1929] 1 D. L. R. 606 ; 51 
Can. Crim. Cas. 201.— CAN. 

sq. What amounts to — Posses- 

sion of undrinkable mash — Conviction 
quashed.] — R. v. Boone (Ont.) (1925), 
45 Can. Crim. Caa. 148 —CAN. 

sr. Oin given to patient by 

doctor.]— R. v. Verge (N. 8.) (1929), 
52 Can. Crim. Cas. 146— CAN. 

st. .] — While the faots 

proved may be sufficient to establish 
an illegal sale, they will not necessarily 
justify a conviction for illegal posses- 
sion of liquor. — R. v. Roberts (Harry) 
(1933), 5 M. P. R. 566.— CAN. 

sk. .] — There is an offence 

under Excise Act, 1934, s. 169, in the 
case of possession, without lawful 
excuse, of spirits unlawfully imported 
wherever manufactured. — R. v. Hobbs, 
[1935] 2 D. L. R. 763 ; 9 M. P. R. 
361 ; 63 C. C. C. 351 ; 5 F. L. J. (Can.) 
4.— CAN. 

am. Possession primd facie evi- 

dence of guilt .] — Possession of liquor 
contrary to Excise Act, 1934, is primd 
facie evidence of guilt. — R. v. Gektler, 
[1936] 2 D. L. R. 771 ; 66 Can. C. C. 
83.— CAN. 

sv. Appeal — Extension of time 

— After sentence partly served — Applica- 
tion refused .] — It. v. Hknnkberry 
( 1926), 45 Can. Crim. Cas. 156 ; 58 

N. S. R. 425.— CAN. 

sw. — — Possession in private guest 
room — What amounts to.] — M ac- 
Millan v. Bohme (Ont.) (1929), 52 
Can. Crim. Cas. 92. — CAN. 

8a. Conviction under Dominion 

<tf* provincial statutes— Validity .] — R. 
v. Boyko (Alta.), [1929] 1 W. W. It. 
929.— CAN. 

so. Not purchased from Com- 

mission — Onus of proof.] — On a charge 
of unlawfully having liquor not pur- 
chased from the Commission the fact 
that the liquor was found In the 
residence of the accused, a permit 
holder, is not now sufficient to shift 
back upon the Crown the onus of 
proving that the liquor watf not pur- 
chased from the Commission. — R. v. 
Smtth, [1929] 3 W. W. R. 387 ; 52 
Can. Crim. Cas. 174; 38 Man. L. It. 
325.— CAN. 

se. Sufficiency of evidence.] 

— R. v. Tanchuk, [19351 1 W. W. R. 
257; 2D.L. R. 792 ; 63 O. C. C. 193.— 

CAN. 

gf. .] — It. v. Brot- 

MAN, [1935] 1 W. W. R. 243 ; 63 C. C. O. 
177.— CAN. 
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td. On Indian reserve — What 

amounts to .] — The possession of an 
intoxicant by a white person In the 
temporary or permanent abode of an 
Indian is not an offence under sect. 
126 (c) of the Indian Act, It. S. C., 
1927, where such place of abode is not 
on an Indian reserve. The words “ on 
any reserve ” in sect. 126 (c), with 
the subsequent words of the sub -sect. 

f overn the whole sub -sect.- R. v. 

'HOMPSON (B. C.), [1929] 3 W. W. R. 
333 ; 52 Can. Crlm. Cas. 278.- CAN. 


g f. Sufficiency of evidence of 

illegality of acquisition .] — R. v. Meloche 
(1932), 58 O. C. C. 362.— CAN. 


■g. Improbable defence .] — R. v. 

Bourdajis (1932), 59 C. C. C. 214. — 
CAN. 

sk. Appeal — Costs .] — On a suc- 

cessful appeal against a conviction for 
illegal possession of liquor, applt. will 
not get his costs if he failed to produce 
his defence & his witnesses in the ct. 
below. — R. v. Roberts (Hubert) 
(1933), 6 M. P. R. 565.— CAN. 


•z. Improper use of label — Mens rea 
necessary.] — R. v. Savioh (Ont.) (1927), 
47 Can. Grim. Cas. 262. — CAN. 


sa. Certificate of analyst — Presump 
tion arising from .] — R. v. Johnston 
(Ont.) (1926), 46 Can. Crim. Cas. 360.— 
CAN. 


sg. Validity .] — Where on a 

prosecution under Excise Act, R. S, C., 
1927, the certificate put before the 
magistrate as primd facie evidence of 
its contents, by virtue of sect. 176 (3) 
of the Act, was clearly more than a 
” certificate of analysis,” in that it 
not only certified to the content in 
proof spirits of the sample of the 
liquid analysed but also contained 
the words “ Sc that this sample has the 
characteristics of spirits of Illicit manu- 
facture ” : — Held : the magistrate was 
within his rights in rejecting it in its 
entirety : although, semble, he might 
have received it as evidence of the 
analysis & have rejected the objection- 
able part. — R. v. Bandura, [1933] 3 
W. W. R. 544 ; [1934] 1 D. L. II. 595 ; 
61 C. C. C. 15.— CAN. 


sk. .] — The analysis, the 

certificate of which under sect. 113 of 
Excise Act, 1934, shall be accepted as 
“ primd facie evidence of the facts 
stated therein,” being manifestly a 
chemical one, the words here quoted 
mean that the certificate may contain 
any fact ascertainable by chemical 
analysis of the sample which establishes 
some ingredient of an offence charged 
under the Act. On a charge under 
sect. 164 (e) of said Act of possessing 
a quantity of wash suitable for the 
manufacture of spirits, the depart- 
mental analyst’s certificates stated, 
besides the alcoholic content of the 
Bamples, that it “ contained saccharine 
matter & yeast & was suitable for the 
manufacture of spirits.” The magis- 
trade ordered deleted from the record 
the statement quoted, on the ground 
that these matters could not be proven 
by certificate : — Held : the facts re- 
ferred to being ingredients of the offence 
the statement thereof should not have 
been rejected. — R. v. Shot.. [19351 
3 W. W. R. 381 ; [1936] 1 D. L. R. 
50 : 64 Can. C. C. 350 ; 43 Man. L. R. 
485.— CAN. 

fl (p. Ill) i. Right of — By 

Crown.] — R. v. Hodgson (1927), 47 
Can. Crim. Can. 171 ; 59 N. S. R. 202.— 
CAN. 

f! (p. Ill) ii. To what court .] — 

R. v . CLARK (1879) 44 U. C. R. 385.— 
CAN. 

B (p. lll)iii. Power of appellate 

court — Cannot review order for destruc- 
tion of liquor .] — Re Khattar, Re 
Thkbault, [19271 2 D. L. R. 647 ; 47 


Can. Crim. Cas. 184 ; 59 N. S. R. 191. 
—CAN. 

hh (p. Ill) i. Effect of — 

Licence transferred — Intoxicating Liquor 
(General) Act , 1924 (No. 62 of 1924), 
ss. 16-18.] — A.-G. (Butler) v. Shee- 
han, [1927] I. R. 546.— IR. 

ib. Information under Excise Act — 
Description of informant — Sufficiency.] 
— Ex p. Henderson, Ex p. Broder, 
Ex p. Stewart, Ex p. Joe Go Get, 
[1930] 1 D. L. R. 420 ; 52 Can. Crim. 
Cas. 95.— CAN. 

sd. J — Cote t>. 

Boucher (1932 58 C. C. C. 158.— 

CAN. 


sf. Presumption that informant 

excise officer.] — R. v. Kusi, [1930] 2 
W. W. U. 607 ; 54 Can. C. C. 151 ; 
39 Man. L. R. 199.— CAN. 

sg. Dismissal of — Right of town 

<ft mayor to appeal.] — R. v. Lee. [1930] 
2 W. W. R. 15 ; 53 Can. C. C. 255 ; 
24 S. L. R. 384.— CAN. 


sk. Assisting in distilling or 

rectifying .] — In an information under 
Excise Act, R. S. C., 1927, s. 176 (b) f 
It should be alleged that deft, assisted 
in distilling or rectifying spirits " on 
an unlicensed place /’ — Re Ettingeu 
(1932), 5 M. P. R. 503.— CAN. 


si. Confiscation of motor vehicle — 
Liquor not found therein — But seen to 
be thrown out.] — R. v. Lewis (N. S.) 
(1929), 52 Can. Crim.Cas. 43.— CAN. 


am. Owner innocent .] — Whoro 

the owne* of a vehicle is an innocont 
person with, respect to a breach of the 
Act by a person to whom ho has 
entrusted the vehicle, i.e. has been in 
no way associated with such broach, 
an order for the forfeiture of the vehicle 
should not bo made. — R. v. Howlktt, 
Re WroGiNS & Globe Mortgage & 
Loan Co., Ltd., [1930] 3 W. W. R. 
452 ; sub nom. Re R. v. Howlett, 
Ex p. Wiggins & Globe Mortgage & 
Loan Co., 54 Can. C. C. 386 ; 39 

Man. L. R. 206.— CAN. 


so. Discretion of magistrate. ]— 

Sect. 204 (2) of Govt. Liquor Control 
Act, 1928, provides that a constable 
may Beize any vehicle in which he 
finds liquor that Is had or Kept unlaw- 
fully Sc that the magistrate “ may ” in 
& by the conviction or by a separate 
order declare the vehicle Sc liquor to 
be forfeited to His Majosty : — Held : 
said word ” may " is not imperative 
but means that the magistrate must 
exercise a discretion. — R. v. Standard 
Finance Corpn., Ltd., [1935] 1 

W. W. R. 189 ; 2 D. L. R. 76 ; 63 
Can. C. C. 141; 43 Man. L. R. 3 10. — 
CAN. 


Bp. — — Appeal against forfeiture — 
Compliance with statutory conditions — 
Necessity for.}— Re Johnson (Walter) 
(1932), 4 M. P. R. 446.— CAN. 


sr. Plea of guilty of hav- 

ing liquor — Forfeitwe void.] — R. v. 
Mourant, [1933] 1 W. W. R. 585: 
4 D. L. R. 762 ; 59 C. C. C. 334; 41 
Man. L. R. 214.— CAN. 


sv. Seizure of truck in which liquor 
illegally stored— Truck property of 
innocent third party — Not liable to for- 
feiture .] — When goods seized under the 
Excise Act are the property of an 
Innocent third party who has duly 
claimed them in accordance with 
sect. 124 of the Act, they are not 
subject to foreituro to the Crown. — 
Re The Excise Act (Man.), 11929] 4 
D. L. R. 154 ; 2 W. W. R. 353. -CAN. 

•w. Liability to forfeiture .] 

— A vehicle, otherwise undisputably 
liable to forfeiture under s. 181 of 
Excise Act. R. S. C., 1927, is, on con- 
struction of s. 181 Sc the Act as a whole, 
to be held so liable notwithstanding 


1ft 


that its legal owner had, prior to 
seizure, no notice or knowledge of the 
illegal use which was being made of It. 
— It. v. Krakowkc, Dahlbkrg Sc 
Kklund & Continental Guaranty 
Corpn. of Canada, Ltd., [19321 
S. C. R. 134 ; 1 D. L. R. 316 ; 57 
Can. C. C. 96 —CAN. 

•x. .] — On July 26, 1928, an 

unidentified person rented a certain 
garage. Sc on the same day the truok in 
question herein was driven into the 
garage by R., a hired truckman. Sc the 
owner thereof, who looked it therein. 
The truck, to the knowledge of R„ had 
on it a ” still ” used or to be used in 
violation of the Exolso Act in the 
production of spirits. Sc which truok 
was used for removing the still from 
one place to another. On Aug. 1, 
1928, the truck was seized by an excise 
officer, under sect. 95 (2) of the Act, 
as forfeited. R. pleaded guilty before 
the Criminal Cts. of Illegally having a 
still in his possession. He was con- 
demned & paid the fine. He contended 
that a discretion was vosted in this ot. 
to direct the restoration to him of the 
truck, as being an innocent wrongdoer 
Sc already sufficiently penalised : — 
Held : the truck was legally seized & 
forfeited &. tho ct. had no discretion 
vested In it to remit the penalty. — R. 
v. Rouble, [19311 Ex. C. R. 226. — 
CAN. 

sz. Service of notice of appeal — 
Necessity to take out summons.] — It. v. 
Johnson (1932), 57 C. C. O. 381. — 
CAN. 


PART XIII. 


sh. InterdicWm order — Removal of — 
Applicant proved to have refrained from 
drunkenness for twelve months.] —When 
on an appln. under Govt. Liquor Act, 
R. S. B.C. 1924,c. 146, s. 69. toaoounty 
ct. judge to set aside an interdiction order 
it is proved that appot. has refrained 
from drunkenness for at least twelve 
months it is obligatory on tho Judge to 
set the order aside . — Re Corano, [1928] 
2 W. W. R. 695 ; 59 Can. Crirn. Cas. 
199.— CAN. 


•J. Conditions of issue .] — Before 

a porson can bo interdicted under 
Govt. Liquor Act, R. S. B. C. 1924, 
c. 1 46, he must clearly be found to bo 
within the class of persons who ” by 
excessive drinking, etc.” are subject 
to interdiction under sect. 66 of the 
Act. A magistrate or other inter- 
diction official has no power to make 
the order without first giving the porson 
against whom the order is sought an 
opportunity to show cause why it 
should not be made. — R v. Ht. Eloi, 
[1928] 2 W. W. R. 692.— CAN. 

bo. Powers of magistrate .] — Proof ot 
personal inspection by a magistrate Sc 
production of oortifleatos of two 
medical practitioners, even though 
there may be some defect of form In 
one of them, is sufficient evidence for 
a magistrate, pursuant to s. 3 of 
Inebriates Act, 1912, to order that a 
person, proved to the satisfaction of 
the magistrate to be an Inebriate, be 
placed in an institution within the 
meaning of the Act. — C. v. C. (1936), 
19 A. L. J. 41 : 36 S. R. N. S. W. 
679, n. ; 53 N. S. W. W. N. 255, n.— 
AUS. 


PART XIII. SECT. 7. 

p (p. 433) I. To what court — 

Sittings nearest to place where cause of 
complaint arose.] — R. v. CONWAY 
(B. C.), 52 Can. Crim. Ca*. 161 ; 11928] 
3 W. W. R. 268.— CAN. 


PART XIV. SECT. 1, SUB-SECT. 2. 

f I. Payment for customs 

dues.)— Pabkman v. Benoit (P. E. I.), 
[19261 2 D. L. R. 975.— CAN. 
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JUDGMENTS AND ORDERS. 


Part I 

10* Add. Annotation : — Reid. Christopher (Hove), 
Ltd. v. Williams, [1936] 3 All E. ft. 68. 

14a. Order of Registrar-General — Under Legitimacy 
Act, 1926 (c. 60).] — The re-registration, as 
provided for in the sched. to above Act, 1926, 
of the birth of a child originally illegitimate, 
the child having become legitimate by virtue 
of the provisions of that Act, is not a record 
of a binding decision. — Jones v. Jones (1929), 
98 L. J. P. 74 ; 140 L. T. 647 ; 46 T. L. R. 
292 ; 73 Sol. Jo. 192. 

21. Add. Annotation : — Apld. Northwood v . 
L. C. 0. (1927), 137 L. T. 49. 

80. Add. Annotation : — Consd. Butcher Wetherly 
& Co. v. Norman, [1934] 1 K. B. 476. 


Definitions. 

30a. Order dismissing application to postpone 

hearing of action.] — An order made by a 
judge dismissing an application to postpone 
the hearing of an action in his list, & ordering 
appct. to pay the costs, is a “ judgment or 
order,” from which an appeal lies by leave to 
the Ct. of Appeal. — Maxwell v. Keun, 
[1928] 1 K. B. 646 ; 97 L. J. K. B. 305 ; 138 
L. T. 310 ; 44 T. L. R. 100 ; 72 Sol. Jo. 
48, C. A. 

Annotation Refd. Evans v. Bartlam, [1937] A. O. 473. 

44. Add. Annotations : — Apld. Re Debtor, T1929] 

2 Ch. 146. Refd. Morse v. Muir, [1939] 2 
K. B. 106. 


Part il. — Classification 


52. Add. Annotations : — Refd. The Goulandris, 
[1927] P. 182 ; Ingenohl v. Wing On (Shang- 
hai) (1927), 44 R. P. C. 343 ; Salvesen (or 
von Lorang) v. Austrian Property Adminis- 
trator, [1927] A. C. 641. 

64a. Decree annulling marriage.] — A decree 

annulling a marriage on the ground of im- 


potence is a judgment in rem altering the 
status of the parties. — Inverclyde (other- 
wise Tripp) v. Inverclyde, [1931] P. 29; 
100 L. J. P. 16 ; 144 L. T. 212 ; 95 J. P. 73 ; 
47 T. L. R. 140 ; 29 L. G. R. 363. 

101. Add. Annotation : — Refd. Campbell v. Poliak, 
[1927] A. C. 732. 


PART I. SECT. 1. 

d i. .] — A wife obtained on 

Nov. 7, 1928, a decree for Judicial 
separation Sc costs. The costs were 
taxed. Sc execution issued on Feb. 22, 
1929, & a return nulla bona made threo 
days later. In the meantime, she bad 
obtainod on Jan. 23, 1929, In the same 
proceedings a decree for permanent 
alimony, none of which was paid. Her 
husband had conveyed proporty to 
the other deft, herein on Nov. 26, 
1 928, before the costs were taxed : — 
Held: the first mentioned decree was 
a Judgment of the Supreme Ct. Sc the 
wife was a creditor entitled to Invoke 
the provisions of Fraudulent Con- 
veyances Act, R. S. B. 6., 1924 (c. 96), 
with respect to said conveyance by her 
husband. — M ackey t?. Mackey Sc 
Magur, [1930] 1 W. W. R. 604 : 3 
D. L. R. 497 ; 42 B. C. R. 440.— CAN. 

PART II. SECT. 2, SUB-SECT. 1. 

63 1. Final for one purpose — Whether 
final for all purposes .] — Where no 
defence Is filed to a statement of claim 
which specifically claims damages & 
judgment by default is entered for 
damages to be assessed this judgment 
precludes deft, from questioning the 
right of pltf..to damages, & leaves the 
quantum of damages the only question 
to be determined. Such a Judgment, 
though interlocutory as to the assess- 
ment of damages, is final as to pltf.’s 
right to damages. — Hill v. Stephen 
Motor Sc Aero Co., Ltd., [1929] 3 
D. L. R. 676; 2 W. W. R. 97 ; 23 
S. L. R. 552 ; revg., [1929] 2 D. L. R. 
656.— CAN. 

66 III. .] — Applying 

the rule that when the ot. decides the 
substantial question of liability Sc 
merely refers the assessment of damages 
to a referee, reserving nothing to itself. 


the Judgment ought to be regarded as 
a final Judgment for the purposes of 
appeal : — Held : on an appeal from 
a judgment In an action for damages 
for the wrongful cutting of timber on 
pltf.'s lands, Sc for an injunction, the 
appeal in question was an interlocutory 
appeal ; & the preliminary objection 
that it was out of time was sustained. — 
Mair V. Duncan Lumber Co., [1928] 

1 W. W. R. 108 ; 39 B. C. R. 260.— 
CAN. 

66 lv. .1 — The word 

“judgment*’ in olause 13 of Letters 
Patent is Intended to cover an order as 
well as a decree, but the effect of the 
adjudication must be such as to put 
an end to the suit or proceeding so far 
as the ct. before which the suit or 
proceeding is concerned, or If its 
effect, If it is not complied with, Is to 
put an end to the suit or proceeding. 
If it has this effect, the adjudication is 
a judgment, otherwise not. — Chidam- 
baram Chkttyar v Chettyar Firm 
(1928), I. L. R. 6 Ran. 703.— -IND. 

0 (p. 128) 1. Order on applica- 

tion under Devolution of Estates Act .] — 
An application on originating notice 
by an administrator for the advice of 
the ct. as to whether a certain person is 
entitled to share as a benefldary in 
the estate of an intestate is not inter- 
locutory but final. — Re Johnson 
Estate, Johnson v. Johnson Sc Wood, 
[1929] 3 D. L. R. 80 ; 1 W. W-R. 275 ; 
23 S, L. R. 486.— CAN. 

a 1. Order allowing set-off of 

costs. J — Babcock v. Standish (1900), 
19 P. R. 195.— CAN. 

74 ill. Bulger v. Home 

Insurance Co., [19271 3 D. L. R. 1044 ; 
11927] S. C. R. 451 : on appeal, (1929] 
1 D. L. R. 47 ; [19$8] 9. C. R. 436.— 
CAN. 

1 (p. 130) I. Subject to reference 

to assess damages. ] — Where the ct. 
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deoldes the substantial question ot 
liability In an action & merely refers 
the assessment ot damages to a 
referee, reserving nothing to Itself, the 
Judgment should be regarded as a 
final judgment for the purposes of 
appeal. — Boslund v. Abbotsford 
Lbr., Min. Sc Dev. Co., [1927] 1 D.L. R. 
279 ; 36 B. C. R. 386.— CAN. 

o (n. 130) i. Setting aside 

aioard.] — Held : the judgment sought 
to be appealed from was not a “ final 
judgment.” — Toronto City Corpn. v. 
Thompson, [1933] S. C. R. 77 ; 1 

D. L. R. 735.— CAN. 

o (n. 130) il. .} — In an action 

brought by pltfs. as testamentary 
exors. or trustees, a judgment dis- 
missing a preliminary exception to the 
form, alleging that their appointment 
by judges of the Superior Ct. was void 
for want of jurisdiction. Is not a “ final 
judgment ” within sects. 2 (e) & 36 of 
the Supreme Court Act. — Davis v. 
Royal Trust Co., [1932] 8. C. R. 203; 

2 D. L. R. 681.— CAN. 

q 1. Order fixing remuneration of 

executor.] — lie Davies, Davies v. Dug- 
gan (1927), 38 B. C. R. 24Q. — CAN. 

q (j. Order directing sheriff to 

proceed with execution.] — Held : the 
order was an Interlocutory order. — 
Mainland Potato Committee of 
Direction v. Tom Yee, [1931] 1 
W. W. R. 529 ; 1 D. L. R. 990 ; 43 
B. C. R. 453.— CAN. 

q ill. Order under Execution 

Act.] — An order made under sect. 38 
of Execution Act, R. S. B. C., 1924, 
for the sale of real property as to which 
a certificate of judgment has been 
registered In the land registry office 
Is an interlocutory order. — Thorne v. 
Columbia Power Co., Ltd., [19361 

3 W. W. R. 46 • 4 D. L. R. 808 ; 50 
B. O. R. 504.— CAN. 
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127. Add . Annotation: — Folld. Earl v. Earl & 
Kyle, Earl v. Earl (1926), 90 L. J. P. 23. 

129a. Order dismissing action as statute-barred.]— 

Pltf. claimed in 1936 to be indemnified from 
certain losses, the latest of which accrued to 
him in 1929, by reason of an agreement made 
between his predecessor in title & deft. 
Deft, pleaded that the statement of claim 
disclosed no cause of action which was not 
statute-barred & pltf. did not deliver a 
reply. The master ordered this issue to be 
tried as a preliminary point of law. With 
the consent of both parties, the matter was 
heard by the same master acting as a special 
referee. He decided that all claims were 
statute-barred, & dismissed the action. He 
also refused to allow pltf. to deliver a reply 
or to have an adjournment. Pltf. appealed 
to the Divisional Ct., who held that the state- 
ment of claim was ambiguous, & did not allege 
when any cause of action arose ; & that the 
master should not have ordered a trial of the 
preliminary point, but should have allowed 
pltf. to deliver a reply. The master’s order 
dismissing the action was set aside, & pltf. 
given leave to deliver a reply or to amend his 
statement of claim. The master’s order for 
the trial of the preliminary point was also 
ordered to be set aside. Deft, appealed to 
the Ct. of Appeal. Pltf. contended that this 
was an appeal against a final judgment, & 
therefore, under Supreme Ct. of Judicature 
(Amendment) Act, 1935 (c. 2), s. 1 (/), the 
leave of the Divisional Ct. to appeal was 
necessary, which leave had been refused : — 
Held : ( 1 ) the order made by the Divisional 
Ct. was interlocutory, & not final, so that 
leave to appeal was unnecessary ; (2) the 

statement of claim made it clear that all 
alleged causes of action arose more than 
6 years before the delivery of the writ ; 
(3) the refusal to allow an adjournment was 
a matter for the master’s discretion, which 
should not be interfered with ; (4) the 

Divisional Ct. had no jurisdiction to deal with 
the master’s order for the trial of the pre- 
liminary point as the appeal on this order 
lay to a judge in chambers. — Kronstein v. 
Korda, [1937] 1 All E. R. 357 ; 81 Sol. Jo. 
176, C. A. 

168. Add. Annotation : — Refd. The Lord Strath - 
cona (No. 2), [1926] P. 18. 

176a. .] — The ct. will not, in a special 

case, make a declaration of a future right. 

G. made his will as follows : — “ I give 
devise & bequeath all my real & personal 
estate whatsoever & wheresoever unto & to 
the absolute use of my dear wife H., her heirs, 
exors., administrators & assigns in full 


confidence that she will do what is right as 
to the disposal thereof between mv children 
either in her lifetime or by her will after her 
decease. The construction of this will being 
submitted to the ct. on a special case, to which 
the widow H. was pltf. & the children defts. : 
— Held ; the widow was unquestionably 
entitled to testator’s estate for her life, but 
the ct. declined to make any declaration as to 
the future rights of the parties or to make 
any order as to costs.— Smith v . Gibson 
(1871), 25 L. T. 569 ; 20 W. R. 88. 

184. Add. Annotations : — As to (1) Dlstd. Kynas- 
ton v. A.-G. (1933), 49 T. L. R. 300. Consd. 
Re Carnarvon Harbour Acts, 1793-1903, 
Thomas v. A.-G., [1927] Ch. 72. Refd. 
A.-G. for Ontario v. McLean Gold Mines, 
[1927] A. C. 185 ; Wigg v. A.-G. of Irish 
Free State, [1927] A. 0. 074. As to (2) 
Apld. Jaeger v . Jaeger Co. (1927), 44 R. P. C. 
437. Generally , Refd. Ruislip-Northwood 
Urban District Council v. Lee (1981), 145 
L. T. 208 ; Thomas v. A.-G., [1936] 2 All 
E. R. 1325. 

185. Add. Annotations : — Refd. Whitney v. I. R. 
Comrs., [1926] A. C. 37 ; Wigg v. A.-G. of 
Irish Free State, [1927] A. C. 674; Grant v. 
Knaresborough U. C.. [1928] Ch. 310. 

185a. .] — Upon the establishment 

of the Irish Free State, the two applts., who 
were established civil servants of the Crown, 
were transferred to the service of that State. 
They retired in consequence of the change of 
Government, & being dissatisfied with the 
retiring allowances granted to them by the 
Minister of Finance, they brought an action 
against the A.-G. for the Irish Free State 
claiming declarations as to their rights : — 
Held : applts. could assert their rights by 
an action against the Attorney-General, as 
in Dyson v. A.-G., No. 185 . — Wigg v. A.-G. 
for Irish Free State, [1927] A. C. 674 ; 96 
L. J. P. C. 88 ; 137 L. T. 460 ; 43 T. L. R. 
457, P. C. 

187a. .] — Held : an action against the 

Air Council for a declaration that a patent 
was valid was not maintainable. — R owland 
v. Air Council (1923), 39 T. L. R. 228 ; 67 
Sol. Jo. 365 ; 40 R. P. O. 87 ; on appeal , 
39 T. L. R. 455, C. A. 

187b. S.P. Rowland & Mackenzie-Kenned y v. 
Air Council (1927), 96 L. J. Ch. 470 ; 137 
L. T. 794 ; 43 T. L. R. 717 ; 44 R. P. C. 
453, C. A. 

Annotation : — Refd. Gilleghan v. Minister of Health (1931), 
47 T. L. R. 439. 

190. Add. Annotations ; — Consd. Jacobs v. Aveling- 
Barford, Ltd., [1936] 1 All E. R. 297. Refd. 
Cooper v. Wilson, [1937] 2 K. B. 309. 


PART II. SECT. 2, SUB-SECT. 5. — A. 

bb i. .] — Pltf. having begun 

an action by a specially Indorsed writ, 
moved before a Judge in chambers 
for speedy judgment under R. S. C. 
(B. C.), Ord. 14, r. 1, Sc It was ordered 
that Judgment should be entered for 
pltf. for the principal sum & that the 
aotion should prooeed as to Interest : — 
Held : the order for judgment was a 
final judgment. — National Life In- 
surance Oo. v. MoOoubrat, (19261 2 
D. L. R. 560 ; (1926] 8. G. R. 277.— CAN. 

kk i. .] — An appeal from the 

judgment of Appellate Division. Ont.. 
setting aside the awards of the official 
arbitrator fixing the rentals to be paid 


upon the renewal of oertaln leases, & 
referring the matter back to him for 
reconsideration, with liberty to supple- 
ment the evidence aireudy given, 
was quashed for want of jurisdiction, 
on the ground that the Judgment 
appealed from was not a ‘ final 
judgment ” within sects. 2 (b) 8c 36 of 
the Supreme Court Act. — Toronto v. 
Thompson, [1930] 9. C. R. 120 ; sub 
nom. Re Thompson Sc Toronto, [1930] 
1 D. L. R. 999.— CAN. 

sb. Judgment maintaining inscription 
in law.) — Held : a final judgment.— 
Dominion Textile Co. v. Skaike, 
[1926] S. C. R. 310.— CAN. 

•d. Judgment granting decree nisi .) — 
Applt. appealed from two judgments 
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of the Ct. of Appeal for Ontario 
affirming, in each case, the judgment 
at trial, granting a decree nisi against 
her In her husband’s action for divorce, 
& dismissing her action for alimony : — 
Held : there was jurisdiction In this 
ct. to entertain the appeal in the 
alimony aotion ; but not the appeal 
In the divorce action, as the decree nisi 
was not a “ final judgment ” within 
Supreme Ct. Act, s. 2 (o). — Harris v. 
Harris, fl932J S. C. R. 541 ; 3 

D. L. R. 553 ; O. R. 304.— CAN. 


PART II. SECT. 2. SUB-SECT. 6. 

157 II. .] — Lbsme v . Canadian 

Credit Corpn., Ltd., [1928] 3 D. L. It. 
178 ; [1928] S. 0. R. 238.— CAN. 
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198. Add . Citation : — 12 Tax Cas. 160. 

Add. Annotation : — Refd. Stockwell v. South- 
gate Corpn., [1936] 2 All E. R. 1343. 

198a. Must enforce private right.] — What 

weighs with me in the matter is that the right 
in question which pltf. seeks to have set up 
bv a declaratory order is not a private right 
at all. Pltf. has no personal right to have 
sewers kept in proper condition. It is a 
matter, as Lord Halsbury says, for the 
whole district ; it is a matter committed to 
the special jurisdiction of a department which 
is a Government department, who have to 
act, not with regard to the interests of any 
particular individual, but with regard to the 
interests of the district generally. I am not 
aware that any ct. has ever in such a case 
made a declaration at the suit of a member 
of the public, & still less in a case where, as 
I have said, I am not satisfied that any real 
principle of justice requires the ct. to deter- 
mine the matter (Maugham, J.). — Clark v . 
Epsom Rural District Council, [1929] 
1 Ch. 287 ; 98 L. J. Ch. 88 ; 140 L. T. 246 ; 
93 J'. P. 07 46 T. L. R. 100 ; 27 L. G. R. 328. 

199. Annotations ; — Delete Anderson v. Equitable 
Life Assce. Soc. of the United States (1925), 
42 T. L. Ii. 123. 

Add. Annotations : — Consd. Ruislip-North- 
' wood Urban District Council v. Lee (1931), 
146 L. T. 208 ; Odhan Press, Ltd. v. 
London & Provincial Sporting News Agency 
(1929), Ltd., [1936] 1 All E. R. 217 ; Jacobs 
Avcling-Barford, Ltd., [1936] 1 All E. R. 
297. 

201. Add. Annotation : — Refd. Ruislip-North- 

wood Urban District Council v. Lee (1931), 
145 L. T. 208. 

202a. Right to proceed to trial— Notwithstanding 
default of defence.] — Where pltf. could not 
have obtained a declaration of the nature 
sought ( sec Rates & Rating, No. 1158a, 
post), on a motion for judgment in default 
of defence without evidence, & he was clearly 
entitled to the declaration at the date of the 
writ, subject to his substantiating his case 
by proper evidence : — Held : he was entitled 
to proceed to trial for that purpose & obtain 
his declaration with costs. — Grant v. 
Knaresborough Urban Council, [1928] 
Ch. 310 ; 97 L. J. Ch. 106 ; 138 1.. T. 488 ; 
92 J. P. 30 ; 44 T. L. R. 224 ; 26 L. G. R. 165 ; 
(1926-31), 1 B. R. A. 238. 

202b. Exercise of statutory powers.] — The clerk to 
the Carnarvon Harbour Board took out a 
summons under R. S. C., Ord. 54 a, r. 1 a, 
to which the A.-G.,as representing the public, 
was made deft., to determine whether the 
Board, as trustees for the purposes of putting 
into execution the Carnarvon Harbour Acts, 
1793 to 1903, had all the powers conferred 
by Settled Land Act, 1925 (c. 18), s. 29, on a 
tenant for life & on the trustees of a settle- 
ment,’ & could exercise the powers of sale & 
leasing thereby conferred, without regard to 
the provisions as to advertisement & public 
auction contained in sect. 24 of Carnarvon 
Harbour Act, 1809, as amended by the Pier 
& Harbour Orders Confirmation Act, 1877 
(No. 3). They had at no time so purported 
to exercise the powers in question : — Held : 
no particular exercise of any power being 
called in question, the ct. should not enter- 
tain the application. If the trustees of the 


Board were to purport to exercise any parti- 
cular power, the A.-G. would have a dis- 
cretion whether or not to intervene, & an 
individual claiming to be aggrieved by the 
purported exercise of the power might have 
a right of action without the intervention 
of the A.-G. The making of a declaration 
might fetter the A.-G. in the exercise of his 
discretion, & the declaration might not be 
binding upon an individual claiming to be 
aggrieved by the purported exercise of a 
particular power, or, if it were, it might 
well be a cause of grievance to a person who 
desired to bring proceedings himself . — Re 
Carnarvon Harbour Acts, 1793 to 1903, 
Thomas u. A.-G., [1937] Ch. 72 ; [1936] 
2 All E. R. 1325 ; 100 L. J. Ch. 11 ; 155 
L. T. 312 ; 80 Sol. Jo. 612. 

202c. .] — Where a statutory body is alleged 

to have acted without jurisdiction its decision 
can properly be questioned in an action for a 
declaration that the decision is null & void. — 
Cooper v. Wilson, [1937] 2 K. B. 309 ; 
[1937] 2 All E. R. 726 ; 106 L. J. K. B. 728 ; 
157 L. T. 290 ; 101 J. P. 349 ; 53 T. L. R. 
023 ; 81 Sol. Jo. 357 ; 35 L. G. R. 430, C. A. 

208a. Right to commission.] — Pltf. was a general 
commercial agent carrying on business in 
Bucharest, Roumania. In Aug. & Sept. 
1934, defts., who were manufacturers of road 
rollers, instructed pltf. to negotiate with 
a Roumanian firm with a view to securing 
for defts. a contract whereby road rollers of 
defts.’ manufacture might be exported to 
Roumania. The contract was, in fact, 
secured, & defts. admitted that pltf. had 
rendered some assistance “ in or about the 
negotiation of the said contract.” Defts. 
further admitted that as consideration for the 
securing of the contract pltf. was entitled to 
receive reasonable remuneration in respect 
of his services, but that such remuneration 
would not become payable until after the 
contract had become operative & payments 
thereunder had been made by the Roumanian 
firm to defts. Pltf. claimed a declaration as 
to his rights in respect of commission : — 
Held : this was a proper case for a declara- 
tory judgment. — Jacobs v. Avkling-Bar- 
ford. Ltd., [1930] 1 All E. R. 297 ; 80 Sol. 
Jo. 305. 

210. Add. Annotation : — Consd. British Trawlers’ 
Federation, Ltd. v. London & North Eastern 
Ry. Co., [1933] 2 K. B. 14. 

213a. .] — A claim for a declaration not 

followed by any claim for consequential 
relief is as a rule useless & should be dis- 
couraged. For example, a landlord who 
claims that a tenancy was terminated by 
notice to quit ought to ask for possession. 
Similarly a tenant who relies on a lease void 
at law for want of a seal ought to ask for 
specific performance. — G ray v. Spyer, [1921] 
2 Ch. 549 ; 91 L. J. Ch. 98 ; 120 L. T. 238 ; 
revsd. on other grounds , [1922] 2 Ch. 22, C. A. 

214. Add. Citation 2 B. R. A. 779. 

Add. Annotation : — Refd. Stockwell v. South- 
gate Corpn., [1936] 2 AH E. R. 1343. 

219. Add. Annotations : — Consd. Ruislip-North- 
wood Urban District Council v. Lee (1931), 
145 L. T. 208. Consd. Odhams Press, Ltd. 
v. London & Provincial Sporting News 
Agency (1929), Ltd., [1936] 1 All E. R. 217. 
Refd. Jaeger v. Jaeger Co. (1927), 44 R. P. C. 
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437 ; Jacobs v. Aveling-Barford, Ltd., [1936] 
1 All E. R. 297 ; Stockwell v. Southgate 
Corpn., [1930] 2 All E. R. 1343 ; Cooper v. 
Wilson, [1937] 2 K. B. 309 ; De Bearn 
(Prince) v. La Compagnie D 'Assurances La 
Federate De Zurich (1937), 42 Com. Cas. 189. 

219a. .] — The male deft, owned two fields in 

which were a number of vehicles with 
structures on them or structures on wheels 
which had been vehicles, owned by his wife, 
the other deft., & let by the male deft, to 
ersons who resided in them. Pltf. council 
rought an action in the King’s Bench Div. 
against defts. claiming (only) a declaration 
that these structures were “ temporary budd- 
ings ” within Public Health Acts Amendment 
Act, 1907 (c. 53), s. 27. The trial judge made 
that declaration. On appeal it was con- 
tended for defts. (a) that there being a 
remedy provided by sects. 0 & 27 of the Act 
by which pltf. council could sue for penalties 
in a summary manner, there was no juris- 
diction in the High Ct. to grant the declara- 
tion ; & (b) that as the council had not claimed 
an injunction & could not have claimed an 
injunction, which is a remedy for the pro- 
tection of personal and proprietary rights, & 
as there was no actual dispute between the 
parties, there was no jurisdiction in the High 
Ct. to grant the declaration : — Held : (1) thus 
case was distinguishable from Barraclough v. 
Brown , No. 222. In that case it was decided 
that where a statute gave a right to recover 
expenses in a ct. of summary jurisdiction 
from a person who was not otherwise liable, 
pltf. had no right to sue for these expenses 
in the High Ct. In the present case by 
sect. 27 (4) of the Act of 1907 pltf. council 
had a right to pull down or remove these 
structures if they were “ temporary build- 
ings " within the sect, without reference to 
any ct., & there was jurisdiction in the High 
Ct. to grant the council the declaration for 
which they asked: — Held: (2) since 

Guaranty Trust Company of New York v. 
Hannay & Co ., No. 219, & Russian Com- 
mercial & Industrial Bank v. British Bank for 
Foreign Trade , Ltd., No. 199, R. S. C., Ord. 25, 
r. 5, is shown to be intra vires , & the language 
of that rule must be read in its natural & 
ordinary meaning. On the assumption that 
pltf. council in this case could not have 
claimed an injunction, the High Ct. had 
jurisdiction to make this declaration. — 
Ruislip-Northwood Urban District 
Council u. Lee (1931), 145 L. T. 208; 95 
J. P. 164 ; 29 L. G. R. 335, C. A. 

Annotation: — Refd. Stockwell v. Southgate Corpn., [1936] 2 
All E. It. 1343. 

220. Add. Annotations : — Refd. The W. H. Randall, 
[1928] P. 41 ; Horwood v. Statesman Publish- 
ing Co. (1929), 98 L. J. K. B. 450. 

222. Add. Annotations : — Consd. Clark v. Epsom 
R. D. C., [1929] 1 Ch. 287. Apld. Musical 
Performers’ Protection Assocn., Ltd. v. British 
International Pictures, Ltd. (1930), 46 T. L. R. 
485. Dlstd. Ruislip-Northwood Urban Dis- 
trict Council v. Lee (1931), 145 L. T. 208. 
Refd. Wigg v. A.-G. of Irish Free State (1927), 
96 L. J. P. C. 88 ; Farrow v. OrUewell, 


[1933] Ch. 480 ; Allen v. Waters & Co., 
[1935] 1 K. B. 200 ; Stockwell v. Southgate 
Corpn., [1936] 2 All E. R. 1343. 

224. Add. Annotations : — Refd. Salisbury & Ford- 
ingbridge District Drainage Board v. 
Southern Tanning Co. (1920), Ltd., [1927] 
2 K. B. 500; A.-G. v. Sharp (1930), 99 
L. J. Ch. 441 ; Musical Performers’ Protection 
Assocn., Ltd. v. British International Pictures, 
Ltd. (1930), 46 T. L. R. 485 ; A.-G. v. Premier 
Line, Ltd., [1932] 1 Ch. 803. 

226a. Dramatic & Musical Performers' 

Protection Act, 1925 (c. 46).] — Musical Per- 
formers’ Protection Assocn., Ltd. v. 
British International Pictures, Ltd. 
(1930). 46 T. L. R. 485. 

230. Add. Annotation : — Consd. Everett r. Ryder 
(1926), 135 L. T. 302. 

231. Add. Annotations : — Apld. Groedel v. Hun- 
garian Property Administrator (1927), 44 
T. L. R. 05. Refd. Groebel v. Hungarian 
Property Administrator (1925), 70 Sol. Jo. 
345. 

231a. Power of local authority to pull down 
building.] — Ruislip-Northwood Urban 
District Council v. Lee, No. 219a, ante . 

232. Add. Annotation : — Refd. Liddle v. North 
Riding of Yorkshire County Council, [1934] 
2 K. B. 101. 

236. Add. Annotation : — Refd. Stockwell v. South- 
gate Corpn., [1930] 2 All E. R. 1343. 

239. Add. Annotations Consd. Odhams Press, 
Ltd. v. London & Provincial Sporting News 
Agency (1929), Ltd., [1930] 1 All E. R. 217. 
Refd. Layzell v. Thompson (1926), 43 T. L. R. 
58 ; Jaeger v. Jaeger Co. (L927), 44 R. P. C. 
437. 

240a. Copyright.] — The starting prices or 

final betting odds on horses engaged in 
horse-races were ascertained, agreed, & noted 
down at the start of each race by two journal- 
ists employed by pltfs. working together 
from information collected on the course from 
bookmakers <te others, & after the result of 
the race were communicated to a repre- 
sentative of the Press, then to bookmakers, 
<fc then publicly announced on the course. 
Eve, J., held that the entries in the note- 
book of starting prices were not a literary 
compilation & therefore not the subject of 
copyright within Copyright Act, 1911 (c. 46). 
On appeal pltfs. abandoned their claim for 
damages for infringement of copyright, as 
they admitted that they were unable to 
point to any specific infringement, but ob- 
tained the leave of the ct. to amend their 
notice of appeal by confining it to a claim 
for a declaration that they were joint owners 
of the copyright in the starting prices or 
betting odds recorded by their representa- 
tives : — Held : by the Ct. of Appeal, without 
deciding whether the entries in question 
were a literary compilation & so the subject 
of copyright, inasmuch as no specific docu- 
ment was named in which copyright was 
claimed & no evidence of any specific in- 
fringement had been given, the case was not 
one in which the ct. would exercise its 


PART II. SECT. 3, SUB-SECT. 3.— A. 

183 i. Jurisdiction to make — Infringe- 
ment of rights .} — The ct. has power to 
make a declaratory order in a case 


where there ha* been an infringement 
of rights.— South African Sugar 
Assocn. v. Umfolozi Co-operative 
Sugar Planters, Ltd., [1937] N, L. R. 
226.— S. AF. 


1 91 i. Exercise of discretion.] — Kent 
Coal Co., Ltd. v. Northwestern 
Utilities, Ltd., [1936] 2 W. W. K. 
393 ; i D. L. It. 337 ; 6F. L. J. (Can). 
163. — CAN. 
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discretionary power under R. S. C., Ord. 25, 
r. 5, by making the declaratory order asked 
for. — Odhams Press, Ltd. v. London & 
Provincial Sporting News Agency (1929), 
Ltd., [1936] Ch. 357 ; [1936] 1 All E. R. 
217 ; 105 L. J. Ch. 195 ; 154 L. T. 277 ; 
52 T. L. R. 229 ; 80 Sol. Jo. 145, C. A. 

241. Add. Annotation : — Refd. Odhams Press, 
Ltd. v. London & Provincial Sporting News 
Agency (1929), Ltd., [1936] 1 AU E. R. 217. 
251. Add. Annotations: — Consd. R. v. Grain* 
Exp. Wandsworth Grdns., [1927] 2 K. B. 206. 
Refd. A.-G. v. Sharp (1930), 99 L. J. Ch. 441. 


Part IX. — Effect of 

282. Add. Citation [1926] B. & 0. R. 265. 


i, 254a. Proceedings of Army Council.] — Kynaston 
1 v. A.-G. (1933), 49 T. L. R. 300, C. A. 

Sc 

I 260a. As to validity of foreign Judgment.] — Cir- 
l cumstances {see Conflict of Laws, No. 

! 1135a, ante) in which: — Held: the ct. had 

power to make the declaration asked for. — 
Ellerman Lines, Ltd. v. Read (1927), 
;* 44 T. L. R. 7 ; revad. on other points (1928), 

8 44 T. L. R. 285, C. A. 

i» 262a. As to whether structure “ temporary billd- 
>. lng.”] — Ruislip-Northwood Urban Dis- 

L. TRicrr Council v. Lee, No. 219a, ante. 


Judgments and Orders. 

I 289. Add. Annotation: — Refd. Daponte* v. Schu- 
| bert, [1939 1 3 All E. R. 495. 


PART II. SECT. 3. SUB-SECT. 3.— 
E. (c). 

•d. When' made.} — Declaratory judg* 
menfc made In action for declaration 
of title to land. — Armstrong v. 
CURRJE, [1934] 2 D. L. R. 747 ; 6 

M. P. R. 691.— CAN. 

PART II. SECT. 3, SUB-SECT. 3.— 
E. (d). 

»•. Of bye-law.) — Although sect* 
62 (8) of King's Bench Act, 1931, pro- 
vides that the ct. may make binding 
declarations of right whether or not any 
consequential relief is or could be 
claimed, yet it does not follow that an 
action will lie for merely a declaration 
that a certain municipal bye-law is 
invalid when pltf. has nothing more 
than a general or political or public 
interest in the bye-law ; he must be 
shown to have such a personal interest 
therein as affects or reasonably may 
affect him with respect to his rights as 
to status, person or property. — 
JOHANSON V. WINNIPEG OlTY, |1935] 2 
W. W. R. 329 ; 43 Man. L. R. 201 ; 
6 F. L. J. (Can.) 68.— CAN. 

■f. Of Provincial legislation.] — Pltf. 
oo., which had been called upon by the 
Department of Trade & Industry to 
take out a ^wholesaler's licence “ pur- 
suant to the provisions of Licensing 
of Trades & Rusinessoe Act " & to pay 
the licence foe, sued for a declaration 
that Licensing of Trades & Businesses 
Act, 1936, o. 67, Licensing of Trades 
& Businesses Act, 1937, 3rd Hess., 
c. 1, & orders in council Nos. 1560/36 
& 129/37 & regulations & orders made 
thereunder were ultra vires of the 
Legislature & of the Lieutenant- 
Governor in Council or that they havo 
no application to pltf. or that in so 
far as they purported to apply to pltf. 
they wore ultra vires. Pltf. also 
sought a declaration that Alberta 
Social Credit Act, 1937, e. 10, & 
Alberta Social Credit Realisation Act, 
1938, c. 3, were ultra vires : — Held : 
none of the declarations sought should 
be made. — Motor Car Supply Co. of 
Canada, Ltd. r, A.-G. for Alberta, 
[1938] 3 W. W. R. 274 ; 4 D. L. R. 
489.— CAN. , 

PART II. S£CT. 3, SUB-SECT. 3.— 
E. (•). 

ag. As to construction of charitable 
bequest — During precedent life tenancy .] 
— The ot. will not make a declaration 
that a charity comes within the 
description of a bequest during the 
running of a precedent life estate.— 
lie Lockyer, [19341 O. R. 22 ; 1 

D. L. R. 687. — CAN. 

si. Rights of beneficiaries.] — A 
declaratory judgment may be made. 


whatever the procedure, on application 
by an administrator for directions 
involving no claim agdinst the interests 
of beneficiaries. — lie Oarscaden, [1936] 
2 D. L. R. 114.— CAN. 


PART II. SECT. 3, SUB-SECT. 5. 

q i. .] — Although pltf. does not 

ask for a declaration of title, the et. 
may make such an order. — Mkisner v. 
Mason, [1931] 2 1). L. It. 156; 3 

M. P. R. 427.— CAN. 

q ii. .] — In an action 

trustee for the creditors of e 
for damages for the allege 
conversion of flour Sc oereals which 
pltfs. had consigned to the merchant 
for sale on pltfs.’ behalf, pltfs. con- 
tended that a declaration was necessary 
for their future protection in their 
relationship with others who might 
become trustees for creditors : — Held : 
the declaration should not be made, it 
being sufficient to determine the rights 
of the parties in the present case. — 
Lake of the Woods Milling Co., 
Ltd., Sc ^fillers’ Canadian Milling 
Co., Ltd. v. Traders Trust Co., 
[1933] 3 W. W. R. 161.— CAN. 

q iii. Rights of mortgagor .] — 

Wakim v. Equitable Agency Co. & 
Beyea, [1934] 8 M. P. R. 170 —CAN. 

q lv. .] — An option holder for 

the purchase of land is an “ owner ” 
for the purpose of applying for a 
declaration that a municipal bye-law 
does not affect the lands in question. — 
Blainey t>. Toronto, [1935] 4 D. L. R. 
328.— CAN. 

r 1. .] — The rule that the cts. 

should not be called on to decide 
merely theoretical propositions applied 
to an appln. by the liquidator for the 
approval by the ct. of his action in not 
redeeming certain property of the co. 
from a lax sale . — Re Great West 
Permanent Loan Co., [1928] 3 

W. W. R. 628.— CAN. 

•o. Declaration as to poor law settlement .] 
— Mahone Bay v. Blockhouse Over- 
seers, [1934] 4 D. L. R. 255 — CAN. 

sd. Declaratory Judgments Act. 1908 
— Discretion of court — Anticipatory con- 
struction.) — The jurisdiction of the ct. 
to give or make a declaratory Judgment 
or order under sect. 3 of the above 
Act is discretionary, & the ct. will not 
give or make such judgment or order 
by way of anticipatory interpretation 
or construction of statutory powers in 
the abstract, without knowledge of the 
facts & circumstances under which 
such powers might be exercised, or 
without any certitude that many of the 
powers will ever he exercised. Neither 
will the ct. exercise its discretion to 
give or make any Judgment or order on 

24 


against the 
. merchant, 
d wrongful 


a question of construction which 
whichever wav it is decided, doos not 
necessarily put an end to the litigation. 
— Dairy Proprietary Assoon. (Inc.) 
v. New Zealand Dairy Produce 
Control Board, [1926] N. Z. L. R. 
535 — N.Z. 

se. Whether binding on Crown. ] — 

The Crown Is not bound by the above 
Act, in a case where the question ruised 
involves a decision affecting a monetary 
claim against the Crown.— McDougall 
t>. A.-G., [1925] N. Z. L. R. 104.— N.Z. 


PART VIII. 

274 Hi. .]— Under Land 

Registry Act, R. S. B. C., 1924, the 
question of priority as between an 
applicant to register a mtge. Sc a regis- 
tered judgment creditor is not settled 
by the mere fact of the prior registra- 
tion of the judgment. A mtgee. can, 
if the facts warrant it, secure registra- 
tion in priority to a Judgment regis- 
tered after the execution of the mtge. 
— Gregg v. Palmer, [1932] 2 W. W. R. 
241.— CAN. 


274 iv. .] — Mtge. executed 

prior to judgment but registered after 
registration of judgment held entitled 
to priority. — G regg v. Palmer (1932), 
45 B. C. R. 267.— CAN. 


PART IX. SECT. 2. 

o 1 . Lands subject to mortgage. ] — 

Registered judgment binds only the 
interest of the debtors existing at the 
time of registration, & therefore can- 
not affect a mtge. already given by 
debtor before the Judgment. — York- 
shire Guarantee & Securities Corpn. 
v. Edmonds (1900), 7 B. C. R. 348. — 
CAN. 

o ii. T.ands acquired by debtor 

subsequently to unsatisfied execution — 
Whether bound by judgment .] — Bent v. 
Banks (1872), 9 N. S. R. (2 N. S. D.) 
504.— CAN. 

e iii. Entered on warrant of 

attorney — Executed by husband & wife 
— Whether valid against wife's reed 
estate.] — When a woman, entitled to 
real estate, joined with her husband in 
executing a warrant of attorney on 
which a Judgment was entered & 
recorded, m order to bind such real 
estate, the Ct. of Probate is not 
justified in treating the judgment as 
a nullity. — Re Nelson’s Estate (1856), 
S N. 8. R. (2 Thom.) 1.— CAN. 

c iv. Subsequent death of debtor 

insolvent — Right to issue execution 
against representative.] — Where a judg- 
ment has been duly recorded in the 
lifetime of a deceased party. Sc hie 
estate has been declared insolvent by 
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320* Add. Annotation : — Refd. Knight v. Knicrht 
(1926), 96 L. J. Oh. 33. 

331. Add . Annotation : — Folld. Morse v. Muir, 
[1939] 2 K. B. 106. 


Part XIII. — Enforcement 

366a. Griffiths v. Hughes 

(1847), 16 M. & W. 809 ; 4 Dow. & L. 719 ; 
2 New Pract. Cas. 231 ; 16 L. J. Ex. 176 ; 
9 L. T. O. S. 67 ; 11 Jur. 313 ; 163 E. R. 
1418. 

366b. .] — Gibbs v . Plight (1863), 

13 O. B. 803 ; 10. L. R. 329 ; 22 L. J. 0. P. 
266 ; 17 Jur. 1034 ; 138 E. R. 1417. 

368a. .] — A rule for taxation of costs, & 

an allocatur thereon, do not amount to a 
“ rule ” or “ order ” within the above sect., 
so as to be capable of being registered as 
a judgment. — Shaw v. Neale (1868), 6 
H. L. Cas. 681 ; 27 L. J. Ch. 444 ; 31 L. T. 
O. S. 190 ; 4 Jur. N. S. 696 ; 6 W. R. 635 ; 


Part XVI. — Interest on 

See , now, Law Reform (Miscellaneous Pro- 
visions) Act, 1934 (c. 41), s. 3. 

407a. Erroneous decree.]— Hamilton v. 

Houghton (1820), 2 Bli. 169; 4 E. R. 290, 

H. L. 

Annotation: — Consd. Bateman v. Margerison (1853), 16 
Beav. 477. 

419a. Costs ordered to be charged on property.] 

Held : as the costs were an equitable charge, 
they bore interest at four per cent. — L ip- 


337. Add, Citation : — revsg. S. O. sub nom. Be 
Sneyd, Ex p . Oxford (Bp.), 52 L. J. Oh. 724. 


of Judgments and Orders. 

10 E. R. 1422, H. L. ; revag, on other points 
(1866), 20 Beav. 167. 

371. After this case add “ Order of Probate 

Division.] — See Executors, Vol. XXIII., 
p. 281, No 3486.” 

384. Add. A nnotation Consd. Morse v. Muir, 
[1939] 2 K. B. 106. 

380. Add. Annotations : — Refd. Be Hedderwick, 

Morten v. Brinsley, [1933] Ch. 669 ; Morse v. 
Muir, [1939] 2 K. B. 106. 

387. Add. Annotation : — Refd. Re Hedderwick, 
Morten v. Brinsley, [1933] Ch. 609. 

388. Add. Annotation : — N.F. Re Hedderwick, 
Morten v. Brinsley, [1933] Ch. 669. 


Judgments and Orders. 

pard v. Ricketts (1872), L. R. 14 Eq. 291 ; 
41 L. J. Ch. 695 ; 20 W. R. 898. 

Annotations : — Consd. Eardley v. Knight (1889), 41 Ch. D. 
537. Apprvd. lie Drax, Savile v. Drax, [1903] 1 Ch. 781. 

422a. .] — The ct. will give interest on 

costs payable out of a fund which cannot 
be immediately realised. — Re Campbell’s 
Trusts (1871), 19 W. R. 427. 

430. Add. Citation: — 16 Asp. M. L. C. 524. 

430a. Order of Divorce Division.]- Pltf., 

having obtained an order against deft, for the 


the Probate Ct., an execution may 
nevertheless be Issued on suoh judg- 
ment, on a proper suggestion of the 
facts on the record, against his exor. 
or administrator, but can be extended 
only on the land bound by such judg- 
ment. — Burro wes v. Isnor, Cong. 
Dig. 570.— CAN. 

PART IX. SECT. 5. 

sg. Unsatisfied judgment — Collateral 
remedies unaffected. ) — A judgment until 
it is satisfied Is but a security for the 
particular cause of action In which it 
is recovered. Sc until then does not 
operate to affect any collateral con- 
current remedy which the creditor may 
have. — Commercial Life Asburancr 
Co. of Canada v. Cadknhead, [1931 j 
3 W. W. R. 653.— GAN. 

PART IX. SECT. 6. 

886 i. Effect of covenant to pay 
interest — Mortgage.] — By a mtgo. the 
mtgor. "covenanted, by a separate 
covenant, to pay Interest. The mtgee. 
obtained judgment against the mtgor. 
for the principal Sc interest due : — 
Held: the security of the mtge. was 
not merged in the Judgment. — 
Lowry v. Williams, [18951 1 3. R. 
JG4. — IR. 

PART XIII. SECT. 1, SUB-SEOT. 1 — 
A. (a). 

sf. General rule.] — An action lies on 
a judgment for a sum certain even 


though the judgment recoverable 
therein will have no more binding 
effect than the former judgment : & 
the ot. has no power to prevent the 
judgment creditor from bringing the 
action & recovering thereon Sc no power 
to impose terms on him for so doing. — 
Muirhead v. Newman, [1931] 1 

W. W. R. 589 ; 2 D. L. R. 519 ; 20 
Alta. L. R. 94.— CAN. 


PART XIII. SECT. 1, SUB-SECT. 2. 

•g. Judgment in favour of legatee of 
one partner — Against other partner as 
executor — Previous judgments against 
same partner — By secured d? simple 
contract creditors .] — Harpkh v. Harper 
(1890), 2 B. C. R. 15. — CAN. 

•h. Judgment obtained by default in 
Quebec — Defendant resident & served 
with writ in Ontario.] — Deft, who was 
resident & domiciled in the Province 
of Ontario, was served there with a 
writ, of summons by which an action 
for the price of goods sold & delivered 
was co mm enced against him in the 
Superior Ct. of Quebec. The cause 
of action arose partly, at least, in 
Ontario. He did not appear. Sc Judg- 
ment was entered against him by 
default. Iu an action upon that Judg- 
ment brought in a Division Ct. in 
Ontario by same pltf. against same deft, 
the latter pleaded that the Quebec 
Judgment was of no effect in Ontario, 
& that in truth he was not indebted to 
pltf. : — Held : the provisions now 

found in Jud. Act, R. S. O. 1927, c, 88, 
9* 


ss. 51, 52, which were enacted by an 
Act of the Province of Canada in 1860, 
23 Viet. c. 24, must bo oonfined to 
actions upon Judgments obtained in 
the Province of Quebec, which, accord- 
ing to the principles of international 
law, applicable as betweon the different 
Provinces of the Dominion, are entitled 
to extra ^ -territorial recognition, l,e. to 
those canon in which the writ was 
served within the Province of Quebec 
upon a person domiciled Sc rosident 
therein 6c who owed allegiance to the 
laws of Quebec. — Lung v . Lee, [1929] 
1 D. L. R. 130 ; 63 O. L. R. 134 — 

CAN. 

sj. Judgment against lands — Enforce- 
merit of — Necessity to sue out execution. ] 
— Bank of Upper Canada v. Bkattv 
(1862), 9 Ur. 321.— CAN. 

PART XIV. 

•k. Judgment not registered — Priority 
of mortgage.]— Mineral Products Co. 
v. Continental Trust Co. (1906), 
37 8. O. R. 517.— CAN. 

PART XVI. SECT, t, 

•p. Action by municipality against 
street railway company.] — Interest is 
allowable upon a disputed debt claimed 
by a municipality for the use of its 
streets by a railway co. — Ottawa v. 
Ottawa Kleotiiio Ry. Co., [1936] 4 
D. L. R. 539: O. II. 547 ; affd., 
[1937J 2 D. L. It. 534 ; O. It. 358.— 
CAN. 
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payment of £1,478 18#. lid., the costs of 
divorce proceedings, in which the present 
deft, was co-resp., proceeded by way of 
judgment summons to obtain a further order 
by the judge in bkpey. for the payment of 
the said costs by deft, by monthly instal- 
ments of £10. The whole of such instalments 
having been duly paid, pltf. now claimed, by 
action in this Div., to recover a sum of 
£375 6#. 3d. as interest on the costs, pursuant 
to Judgments Act, 1838, s. 17 : — Held : 
pltf. having elected to adopt the machinery 
of a judgment summons in bkpey., the 
original judgment debt under the order of 
the Divorce Ot. had gone, & any right to 
interest thereon had gone with it, & the action 
therefore failed. 

Qu. : whether rule 81 of Matrimonial 
Causes Rules, 1937, now brings an order of 
the Divorce Ot. within R. 8. C., Ord. XLII., 
r. 24, of the Rules of the Supreme Ct., so 
that it is capable of being enforced as a 
judgment to the same effect. — Morse v. 
Mum, [1939] 2 K. B. 106 ; [1939] 2 All E. R. 


40 ; 108 L. J. K. B. 309 ; 160 L. T. 293 ; 
55 T. L. R. 513 ; 83 Sol. Jo. 379. 

432a. Discretion of court.] — Finally, there is the 
question which may arise as to payment of 
interest, either on any sums payable to the 
Conors, or on any sums payable by the 
Comrs. To get rid of the last question 
at once it seems to be plain, having regard to 
Law Reform (Miscellaneous Provisions) Act, 
1934 (c. 41), s. 3, that the matter is one in my 
discretion. That being so, this is a case in 
which I am not disposed to give interest to 
either side ; it is not, I think, a case in 
which there should be payment of any interest 
(Farwell, J.). — Tees Conservancy Comrs. 
v. James, [1935] Ch. 544; 104 L. .T. Ch. 
260 ; 153 L. T. 146 ; 99 J. P. 149 ; 51 T. L. R. 
219 ; 33 L. G. R. 124. 

436a. .] — Belgian Grain <fc Pro- 

duce Co., Ltd. v. Cox & Co. (France), Ltd., 
[1919] W. N. 317, C. A. 

448a. S. P. Fox v. Charlton, Charlton v. Fox 
(1865), 6 New Rep. 352. 


Part XVII. — Judicial Decisions as Authorities. 


496a. ■] — (1) When any tribunal is bound 

by the judgment of anothe* ct., either superior 
or co-ordinate, it is bound by the judgment 
itself ; & if from the opinions delivered it is 
clear what the ratio decidendi was which led 
to the judgment, then that ratio decidendi 
is also binding. But if it is not clear, then 
it is not part of the tribunal’s duty to spell 
out with great difficulty a ratio decidendi in 
order to be bound by it. 

(2) If a decision of the House of Lords 
rests upon the special & peculiar circum- 
stances of the case, the case does not bind the 
House, or any ct., by a general principle ; 
but if the decision rests upon a general 
doctrine, it binds all cts. <te the House, & that 
doctrine is part of the law of the land until 
the legislature be moved to interfere. — 
Great Western Ry. Co. v . Mostyn 
(Owners), The Mostyn, [1928] A. C. 57 ; 
97 L. J. P. 8 ; 138 L. T. 403 ; 92 J. P. 18 ; 
44 T. L. R. 179 ; 26 L.G. li. 91 ; 17 Asp. 
M. L. C. 367, H. L. 


501a. Not decision of fact.] — A decision of fact 

in one case cannot bind a judge who has to 
decide a similar question of fact in another 
(Talbot, J.). — Williams-Ellis v, Cobb, 
[1935] 1 K. B. 310 ; 104 L. J. K. B. 109 ; 
152 L. T. 133 ; 99 J. P. 93 ; 51 T. L. R. 131 ; 
79 Sol. Jo. 11 ; 33 L. G. R. 39, C. A. 

506. Add. Annotation : — Refd. Koskas v. Standard 
Marine Insce. (1926), 42 T. L. R. 692. 

506a. .] — It is the duty of a judge to ascer- 

tain the construction of the instrument before 
him, & not to refer to the construction put by 
another judge upon an instrument, perhaps 
similar, but not the same. The only result 
of referring to authorities for that purpose is 
confusion & error, in this way, that if you 
look at a similar instrument, & say that a 
certain construction was put upon it, & that 
it differs only to such a slight degree from 
the document before you, that you do not 
think the difference sufficient to alter the 
construction, you miss the real point of the 


PART XVI. SECT. 2. 


484 v. .1 — Interest runs 

from the date of a judgment on award, 
although varied by an Appellate Ct. — 
Gillingham v. Shiffer-Hillman 
Clothing Manufacturing Co., Lti>., 
119341 4 D. L. R. 112; affd., [1934] 
4 D. L. It. 801 ; O. R. 624.— CAN. 


•a. From date of order.) — Pltfs. 
brought an action to recover a liqui- 
dated sum. Deft, defended the action, 
& delivered a counterclaim. A con- 
sent was entered Into between the 
parties, by which it was provided that 
all proceedings in the action should be 
stayed upon certain terms. By these 
terms deft, agreed to pay to pltfs. a 
certain sum by instalments, & if the 
instalments should be in arrear for 
more than seven days, the balance 
then due should immediately become 
payable by deft. Deft, was to with- 
draw his eounterolaim, & the consent 
was to be made a rule of ct. An order 
was subsequently made staying the 
notion on these terms. Default having 
been made by deft, in the payment of 
the instalments, a writ of fi. fa, was 


issued, directing the sheriff to levy 
execution on the goods of deft, for a 
certain sum, which inoluded the 
balance then due & interest thereon at 
the rate of 4 per oent. per annum from 
the date of the said order of the ct. 
Deft, applied for an injunction to 
restrain the sheriff from acting under 
the fi. fa : — field : since the order of 
the ct. was one for the payment ot a 
sum ot money, it followed that interest 
was leviable at 4 per cent, per annum , 
& that it ran from the date ot the order. 
Accordingly the amount for which the 
fi. fa. was issued was correct, & the 
sheriff could not be restrained by in- 
junction from levying execution. — 
Farbenbloom v. Morel (Glasgow), 
Ltd., & Sherlock, [1930] I. R. 301. — 


PART XVII. SECT. 1. 

p i. . ) — Cts. should be very 

careful about applying to this country 
English docisions in regard to con- 
structive notice, & should do so only 
when they are quite sure that the 
circumstances are really similar. — 

26 


Kaltani v. Kiushnan Nambiar (1932), 
I. L. R. 65 Mad. 519.— IND. 

p ii. .] — The Indian income tax 

Act differs materially from the English 
income tax statutes, &, at any rate in 
the present case, decisions under the 
English statutes are of little assistance 
in applying the Indian Act.— Income 
Tax Comr. v. Siiaw, Wallace & Co. 
(1932), 69 L. R. Ind. App 4 206 — IND. 

r i. .] — It Is well settled by 

judgments of the Privy Council both 
that sect. 11 of Code of Civil Pro- 
cedure, 1908, Is not exhaustive of the 
subject of res judicata , & that for the 
general principles applicable thereto it 
is legitimate to refer to decisions in the 
English cts. — Munni Bibi v. Tirloki 
Nath (1931), 68 L. R. Ind. App. 158, 
P. C— IND. 

494 I. What part of decision binding 
—Only ratio decidendi.) — Only the 
principle upon which a case is decided 
is binding upon a court of oo-ordlnate 
jurisdiction & inferior cte. — He Ma 
Mya t>. Ma Thein <1926), I. L. R. 4 
Ran. 313.— IND. 
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case, which is to ascertain the meaning of 
the instrument before you. It may be quite 
true that in your opinion the difference 
between the two instruments is not sufficient 
to alter the construction, but at the same time 
the judge who decided on that other instru- 
ment may have thought that that very 
difference would be sufficient to alter the 
interpretation of that instrument. Y ou have, 
in fact, no guide whatever ; Sc the result, 
especially in some cases of wills, has been 
remarkable. There is, first, document A., 
Sc a judge formed an opinion as to its con- 
struction. Then came document B., Sc some 
other judge has said that it differs very little 
from the document A., not sufficiently to 
alter the construction, therefore, ho construes 
it in the same way. Then comes document 
C., <fc the judge there compares it with 
document B., Sc says it differs very little, Sc, 
therefore, he shall construe it in the same way ; 
Sc so the construction has gone on until we 
find a document which is in totally different 
terms from the first, & which no human 
being would think of construing in the same 
manner, but which has by this process come 
to be construed in this manner ( Jessel, M.R.). 
— Aspden v. Seddon (1874), 10 Oh. App. 
390, n. ; 44 L. J. Ch. 301, n. ; 31 L. T. 026 ; 
on appeal (1875), 10 Ch. App. 394, L. JJ. 

Annotation : — Apld. Re Whiting:, Ormond v. Do Launay 
(11)13), 82 L. J. Oh. 309. 

506b. Cases decided on demurrer.] — Todd v 
Flight , 9 C. B. N. S. 377, was decided on 
demurrer ; that is to say, if statements in 
the declaration were true, did they give a 
right of action against deft. ? And cases 
decided on demurrer in that way are not 
authorities for what would be the case if 
there were other statements in the declara- 
tion. They are authorities on the question, 
statements in the declaration being taken as 
true : Do they give a cause of action ? 
(Scrutton, L.J.). — St. Anne’s Welt, 

Brewery Co. v. Roberts (1928), 140 L. T. 
1 ; 92 J. P. 180 ; 44 T. L. R. 703 ; 20 
L. G. R. 038. C. A. 

506c. Citation on questions of fact.] — The Canada, 
[1939] W. N. 312, C. A. 

508a. .] — Two reasons were given by all 

the members of the Ct. of Appeal for their 
decision & we are not entitled to pick out 
the first reason as the ratio decidendi Sc neglect 
the second, or to pick out the second reason 
as the ratio decidendi & neglect the first ; 
we must take both as forming the ground of 
the judgment (Greer, L.J.). — London 
Jewellers, Ltd. v. Attenborough, London 
Jewellers, Ltd. v. Robertsons (London), 
Ltd., [1934] 2 K. B. 200 ; 103 L. J. K. B. 
429 ; 151 L. T. 124 ; 50 T. L. R. 436 ; 78 
Sol. Jo. 413 ; 39 Com. Cas. 290, C. A. 

517a. ,] — It is difficult to know the circum- 

stances in winch, in the course of the hearing 
of a case, a judge makes an interlocutory 
observation, Sc I think it would be most 
unsatisfactory to rely upon such an inter- 
locutory observation as an authority which 
binds me (Bennett, J .). — Re Burrapon Sc 


Coxlodge Coal Co., Ltd., Martin’s Bank, 
Ltd. v. Burradon <fc Coxlodge Coax 
Co., Ltd. (1930), 23 B. W. C. C. 7, C. A. 

517b. Obiter dicta.] — It is of course perfectly 

familiar doctrine that obiter dicta , though 
they may have great weight as such, are not 
conclusive authority. Obiter dicta in this 
context means what the words literally 
signify — namely, statements by the way. 
If a judge thinks it desirable to give liis 
opinion on some point which is not necessary 
for the decision of the case, that of course 
has not the binding weight of the decision 
of the case Sc the reasons for the decision 
(Talbot, J.). — Flower v. Ebbw Vale 
Steel, Iron & Coal Co., [1934] 2 K. B. 132 ; 
103 L. J. K. B. 465 ; 161 L. T. 87 ; 78 
Sol. Jo. 154, C. A.; on appeal , [1930] A. C. 
206, 1L. L. 

525a. — — .] — In doubtful cases the cfcs. attach 
some importance to the fact that a decision 
has stood unchallenged for a considerable 
time, but neither the House of Lords nor the 
Ct. of Appeal has shown the slightest com- 
punction in overruling cases of much higher 
authority than the decision in this case 
[Birkenhead Guardians v. Brookes (1900), 95 
L. T. 359, decided by Ridley Sc Darling, JJ.] 
if, when the matter is presented to them for 
consideration, they are of opinion that the 
decisions are wrong (Scrutton, L.J.). — 
Pontypridd Union v . Drew, [1927] 1 K. B. 
214 ; 95 L. J. K. B. 1030 ; 136 L. T. 83 ; 90 

J. P. 109 ; 42 T. L. R. 077 ; 70 Sol. Jo. 795 ; 
24 L. G. R. 405, C. A. 

526a. .] — -Great importance is to be attached 

to old authorities, on the strength of which 
many transactions may have been adjusted Sc 
rights determined. But where they are 
plainly wrong, Sc especially where the subse- 
quent course of judicial decisions has dis- 
closed weakness in the reasoning on which 
they were based, Sc practical injustice in the 
consequences that must flow from them, I 
consider it is the duty of this House to over- 
rule them, if it has not lost the right to do so 
by itself expressly affirming them (Lord 
Loreburn, C.).— -West Ham Union v. 
Edmonton Union, [1908] A. 0. 1 ; 77 L. J. 

K. B. 85 ; 98 L. T. 1 ; 72 J. P. 9 ; 24 T. L. R. 
108 ; 6 L. G. R. 39, H. L. 

Annotation: — Consd. Bourne v. Keane, [I929J A. C. 815. 

529a. Original construction erroneous.] 

— Originally, the Act of Parliament in 
question did not receive that construction 
which the language put seems to warrant ; 
but we are bound by the weight of authority, 
& however we may regret that the true 
construction of the Act seems to have been 
departed from, we cannot now put that 
construction upon it which, unfettered by 
authority, we might be inclined to do (Hul- 
lock, B.). — Booth v. Ibbotson (1827), 1 
Y. Sc J. 354 ; 148 E. R. 707. 

542. Add. Annotation : — Refd. United States Ship- 
ping Board v . Strick, [1920] A. O. 545. 

651. Add . Citations : — [1926] A. 0. 545 ; 31 Com. 
Gas. 357 ; 17 Asp. M. L. 0. 40. 
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548 II. .1 — The cts. must always 

hesitate to overrule decisions which 
are not manifestly erroneous & mis- 


chievous, which have stood for many 
years unchallenged, & which from their 
nature may reasonably be supposed to 
have affected the conduct of a large 
portion of the community in matters 
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to rights of property. - 
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559a. Affecting revenue.] — Tax cases ought not to 
be unsettled (Lord Sumner). — Smith (John) 
& Son v. Moore. U921] 2 A. 0. 13; 90 
L. J. P. 0. 149 ; 126 L. T. 481 ; 37 T. L. E. 
613 ; 06 Sol. Jo. 492 ; 12 Tax Cas. 200, H. L. 

562a. Affecting rating assessment.] — The fact that 
that decision has stood for forty years & has 
regulated the practice of rating during that 
. period held not to preclude the House from 
overruling it on linding that it was erroneous 
in law & its operation unjust by placing an 
unjustifiable burden on the occupiers of other 
hereditaments. — Robinson Bros. (Brewers), 
Ltd. v. Durham County Assessment Com- 
mittee (Area No. 7), [1938] A. C. 321 ; 158 
L. T. 498 ; 102 J. P. 313 ; 82 Sol. Jo. 452 ; 
30 L. G. Ii. 357 ; sub nom. Kobinson Bros. 
(Brewers), Ltd. v. Houghton & Chester- 
le -Street Assessment Committee, [1938] 
2 All E. It. 79 ; 107 L. J. K. B. 369 ; 54 
T. L. K. 508, II. L. 

569a. .] — Where a broad principle has 

been decided by the House of Lords it is very 
undesirable that it should be frittered away 
by fine distinctions (Lord Cave, C. ). — 
Newton v. Guest, Keen & Nettlepolds, 
Ltd. (1920), 135 L. T. 380 ; 70 Sol. Jo. 689 ; 
19 B. W. 0. 0, 119, H. L. 

Annotations : — Apld. Robertson v. S.S. Appalaohee, Rovira v 
8.S. Appalachee (1926), 136 L. T. 488 ; Moulo v. Marmito 
Food Extract Co. (1927), 20 B. W. (\ O. 446. 

500b. .] — When a question of law has 

been clearly decided by the House of Lords, 
it is undesirable that the decision should be 
weakened or frittered away by fine distinc- 
tions (Lord Cave, 0.). — Jones v. South- 
West Lancashire Coal, Owners’ Assocn., 
[1927] A. 0. 827 ; 90 L. J. K. B. 894 ; 137 
L. T. 737 ; 43 T. L. R. 726 ; 71 Sol. Jo. 080 ; 
sub nom. Thomas v. Evans (Richard) & Co. ; 
Jones v. South-West Lancashire Coal 
Owners’ Assocn., 11 Tax Oas. 790, H. L. 

569c .] — Great Western Ry. Co. v . 

Mostyn (Owners), The Mostyn, No. 498a, 
ante . 

573a. .] — Decisions of the House of Lords 

upon matters of fact are not binding upon 
the House or upon any other ct. Decisions 
of the House or Lords upon matters of law 
are binding upon the House itself, &, of 
course, upon any subordinate tribunal. 
(Scrutton, L.J.). — Wilkinson (Taunton 
Revenue Officer) v. Sibley & Donovan, 
[1932] 1 K. B. 194 ; 101 L. J. K. B. 20 ; 140 
L. T. 1 ; 95 J. P. 208 ; 29 L. G. R. 633 ; 2 
B. R. A. 926, O. A. 


573b. Decision on question of fact.] — Wilkinson 
(Taunton Revenue Officer) v. Sibley & 
Donovan, No. 573a, ante . 

577. Add. Annotation : — Refd. Hart v. Riversdale 
Mill Oo. (1927), 96 L. J. K. B. 091. 

588a. .] — A decision of the appellate ct. in 

a colony which is regulated by Engllshlawis not 
assumed to be wrong, because it conflicts with 
a decision of the Ct. of Appeal in England ; it 
is otherwise if the conflict is with a decision 
of the House of Lords or of the Judicial 
Committee of the Privy Council. — Robins 
v. National Trust Co., [1927] A. O. 615 ; 
90 L. J. P. C. 84 ; 137 L. T. 1 ; 43 T. L. R. 
243 ; 71 Sol. Jo. 168, P. C. 

Annotation : — Refd. Pope Appliance Corpn. v. Spanish River 
Pulp 8c Paper Mills, [1929] A. C. 269. 

588b. .] — Great Western Ry. Co. v. 

Mostyn (Owners), The Mostyn, No. 498a, 
ante. 

588c. Decision on question of law.] — Wilkinson 
(Taunton Revenue Officer) v. Sibley & 
Donovan, No. 573a, ante. 

588d. Decision on question of fact.] — Wilkinson 
(Taunton Revenue Officer) v. Sibley & 
Donovan, No. 573a, ante. 

595a. Question of maritime law.] — A judgment of 
the House of Lords upon a proper maritime 
question, whether given in an English or in 
a Scottish appeal, is of equal authority in 
all the Admlty. Cts. of the kingdom. — 
Currie v. McKnight, [1897] A. C. 97 ; 06 
L. J. P. C. 19 ; 75 L. T. 457 ; 13 T. L. R. 
53 ; 8 Asp. M. L. 0. 193, H. L. 

Annotation: — Refd. Blairmore S.S. Co. v. Macredie, [1898] 
A. C. 693. 

597. Add. Annotations : — Consd. Barton-upon- 
Irwell Union v . Wycombe Union, [1926] 2 
K. B. 3. Refd. Wycombe Grdns. v. Barton- 
upon-Irwell Grdns. (1920), 43 T. L. R. 89. 

600. Add. Annotation : — Consd. Re Transferred 
Civil Servants (Ireland) Compensation, [1929] 
A. C. 243. 

801. Add. Annotation : — Consd. Re Transferred 
Civil Servants (Ireland) Compensation, [1929] 
A. C. 243. 

602. Add. Annotation : — Refd. Re Article X of 
Articles of Agreement for Treaty between 
Great Britain & Ireland (1928), 45 T. L. R. 57. 

603a. .] — The English cts. are not bound 

by the judgments of the Privy Council. 
They pay them the greatest respect, but 
there are numerous cases where the House of 
Lords has declined to follow judgments of 
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689 !. Reasons for judgment — How 
far binding — On Colonial Court of 
Appeal.) — Held: the Ct. of Appeal is 
bound not only by the actual decision 
of the House of Lords In Russell v. 
Russell, but also by the expressions of 
opinion as tb the ratio decidendi in the 
majority decisions. — R. v. Seaton, 
[1933] N. Z. L. li. 548.— N.Z. 

sm. On colonial court — Contrary 
decision of Privy Council .] — Lobb v. 
Rookwood Rural Credits Society, 
No. 603 il. post . — CAN. 

sn. On Supreme Court of Canada .) — 
The Supremo Ct. of Canada Is not bound 
by or subject to the decisions of the 
House of Lords unless & until the 
Parliament of Canada shall so declare, 
that Parliament being* now, as the result 
of the Imperial Conference of 1926, 


the only authority which has Juris- 
diction to make such a binding declara- 
tion upon the cts. of this nation ; 8c 
where a decision ot the Supreme Ct. 
is now found to be in conflict with a 
decision of the House of Lords the law 
as declared by the former should be 
followed by the other cts. in Canada. — 
Georgia Construction Co. v. Pacific 
Great Eastern Ry. Co., [1929] I 
D. L. R. 77 ; [1928] 3 W. W. R. 466 ; on 
appeal, [1929] 4 D. L. R. 161; S. C. R. 
630.— CAN. 

sp. On Land Valuation Appeal 
Court — Questions of derating.)— -The 
Land Valuation Appeal Ct, in deciding 
questions of derating under Rating & 
Valuation (Apportionment) Act, 1928. 
will follow decisions of the House or 
Lords where applicable. — Aberdeen 
Assessor v. Collie, [1932} S. C. 304. — 
SCOT. 
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608 ii. Contrary decision 

by House of Lords. 1 — While a decision 
of the Privy Council on a point actually 
decided by it is binding on* a Canadian 
ot., even though there is a contrary 
decision on the same point by the 
House of Lords, yet where a statement 
of law cited from a judgment of the 
Privy Council is merely a dictum, 
the Canadian ct. is free to follow the 
House of Lords. — Lobb v. Rookwood 
Rural Credits Society, (1926] 2 
D. L. R. 819 ; [19261 2 W. W. R. 1 1 
35 Man. L. R. 499.— CAN. 


603 ill. .]— Where 

Canadian law with respect to the 
subjeot in hand is English law, 8c a 
point thereof has been decided in one 
way by the Privy Council 8c subse- 
quently In a contrary way by the 
House of Lords in a decision In which 
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the Privy Council (Scrutton, L.J.). — 
Service V. Sundell (1929), 99 L. J. K. B. 
55 ; 46 T. L. R. 12 ; 73 Sol. Jo. 729, C. A. 

604. Add. Annotation : — Reid. Venn v. Tedesco, 
[1926) 2 K. B. 227. 

605. Add. Annotations : — Consd. Venn v. Tedesco, 
[1926] 2 K. B. 227 ; Lynn v. Bamber, [1930] 
2 K. B. 72. 

608. Add . Citations 95 L. J. K. B. 806 ; 90 
J. P. 185 ; 42 T. L. R. 478 ; 24 L. G. R. 496. 
Add, Annotation : — Reid. Lynn v. Bamber, 
[1930] 2 K. B. 72. 

608a. .] — Now ought I to follow Butli’s 

Case ? It is not technically binding on me. 
... In my view, the decision of the Privy 
Council in Bulli’s Case is one which should be 
followed. It accords with equity principle. 
It is supported by powerful opinion & 
decisions. It is agreeable to good sense & 
justice with respect to fraud. I therefore 
hold that it represents the existing law in 
these cts. (McCardie, J.). — Lynn v. Bamber, 
[1930] 2 K. B. 72 ; 99 L. J. K. B. 504 ; 143 
L. T. 231 ; 46 T. L. R. 367 ; 74 Sol. Jo. 298, 

609. Add. Annotations : — Refd. Venn v. Tedesco. 
[1926] 2 K. B. 227 ; Lynn v. Bamber, [1930] 
2 K. B. 72. 

614a. Colonial appellate court.] — R obins 

National Trust Co., No. 588a, ante. 

615a. .] — As a rule, this ct. ought to 

treat the decisions of the Ct. of Appeal in 
Chancery as binding authorities, but we are 
at liberty not to do so where the*'* is a 
sufficient reason for overruling them (Cotton, 
L.J.). — Mills v. Jennings (1880), 13 Ch. D. 
639 ; 49 L. J. Ch. 209 ; 42 L. T. 169 ; 28 
W. R. 549, C. A. 

616. Add. Annotation : — Consd. Morgan v. Pro- 
vincial Insurance Co. (1932), 147 L. T. 52. 

618a. Exchequer Chamber.] — A decision of 

the Exchequer Chamber ... is an authority 
binding the English cts. up to & including the 
Ct. of Appeal ( per Cur.). — Maine & New 
Brunswick Electrical Power Co. v. Hart, 
[1929J A. C. 631 ; 98 L. J. P. C. 146 ; 141 
L. T. 370, P. C. 

624a. Question of fact.] — A decision of the 

Court of Appeal on fact is not binding on any 
other court, except as between the same 
parties. When the decision is that from 
certain facts certain legal consequences 


follow, the decision is, I think, binding on 
the Court of Appeal in any case raising sub- 
stantially similar facts (Scrutton, L.J.). — 
Newsholme Bros. v. Road Transport & 
General Insurance Co., [19291 2 K. B. 
356 ; 98 L. J. K. B. 751 ; 141 L. T. 570 ; 45 
T. L. R. 673 ; 84 Com. Oas. 380, C. A. 

628a. .] — (1) Where a Ct. of Appeal has 

before it a series of judgments of the Ct. of 
Appeal which do not appear to be consistent 
with each other, & the later judgment was 
given when the Lords Justices were not aware 
of some of the previous decisions, in such 
circumstances, as a matter of judicial comity, 
it is open to the ct. to consider all the previous 
decisions of the Ct. of Appeal & to form its 
own views as to which are the more accurate 
& which it shall follow. 

(2) A Ct. of Appeal consisting of three 
Lords Justices is not entitled to overrule a 
decision of a Ct. of Appeal expressed by two 
Lords Justices (Atkin, L.J.). — Glaskie v. 
Watkins, [1927] 2 K. B. 181 ; 96 L. J. K. B. 
469 ; 137 L. T. 132 ; 43 T. L. R. 314 ; 71 
Sol. Jo. 192, C. A. 

628b. Conflicting decisions.] — Glaskie v. 

Watkins, No. 628a, ante . 

628c. .] — Observations by Scrutton & 

Sargant, L.JJ., where there were con- 
flicting decisions of the Ct. of Appeal as to the 
construction of a rule of ct., on the right of 
the ct. to consider & decide the matter for 
itself. — Smith v. Schilling, [1928 1 1 K, B. 
429 ; 97 L. J. K. B. 276 ; 138 L. T. 475 ; 44 
T. L. R. 109, C. A. 

629a. Court of Criminal Appeal.] — P ractice 

Note (1928), 20 Or. App. Rep. 185. 

630a, Exchequer Chamber.] — Maine & New 

Brunswick Electrical Power Co. v. Hart, 
No. 618a, ante. 

631a. Colonial appellate court.] — Rob- 

ins v. National Trust Co., No. 588a, ante. 

631b. Question of fact.] — N ewsholme Bros. 

v. Road Transport & General Insurance 
Co., No. 624a, ante. 

642. Add. Annotation : — Refd. Lowther v. Clifford, 
[1927] 1 K. B. 130. 

642a. Conflicting decisions.] — Where there 

are two previous decisions of the Div. Ot., 
one of which was decided by a ct. of two 
judges & the other by a ct. of three judges, 
the rule of the Div. Ct. is to respect the 


it expressly states in what respect the 
Privy Oonncil erred, a Canadian ct. 
must apply the law as so settled by 
the House of Lords. — Will v. Bank 
op Montreal. [1931] 2 W. W. R.364 ; 
3 D. L. R. 526. — CAN. 

608 iv. Courts in India. ] — 

A decision of the Privy Council binds 
all the cts. in India, at any rate as soon 
as the decision is promulgated 8c oomes 
to the knowledge of a ot. in India. — 
Nino app a Marbasappa Arleshvab 
v. Gyanaji Pouraji Marwadi (1926), 
I. L. R. 51 Bom. 231.— IND. 

608 v. .1 — The 

decisions of the Privy Council are 
absolutely binding on all ofcs. in India.. 
—Rt Ma Mya v. Ma Thrin (1926). 
I. L. R. 4 Ran. 318.— IND. 

PART XVII. SECT. 4, SUB-SECT. 8. 

624 Iv. .1 — A decision of the 

Appellate Div. fs binding on It 8c on 
trial judges within the provlnoe, unless 
& until it is overruled by a higher ot. 
The belief that a higher ct. would take 
a different view from that expressed 


by the Appellate Div., though founded 
on general reasoning in other cases 
decided by the higher ct.. Is not a 
sufficient reasoning for not following 
the decision of the Appellate Div. — 
Dowsett c. Edmunds (Alta.), [1926] 
4 D. L. R. 796 ; [195HJ] 3 W. W. R. 
447 ; 46 Can. Crlm. Cas. 330.— CAN. 

631 ill. .J — A decision of 

the English Ct. of Appeal, which is not 
In conflict with a decision of the 
Supreme Ct, of Canada & has not been 
departed from by the Privy Council 
or overruled by tne House of Lords, is 
binding on the K. B. of Manitoba with 
respect to the interpretation of an Act 
in the same terms as those of the Act 
interpreted in the Ct. of Appeal's 
decision, even though that decision is 
contrary to oue given by a Ot. of Ap peal 
of another province. — Lowery v. 
Lamont (Man.), [1927] 1 D. L. R. 669 ; 
11927J 1 W. W. R. 95. — CAN. 

t j. .] — Dowbett v. Edmunds 

(Alta.), No. 624 Iv. ante. — CAN. 

f u. .} — Decisions ot the highest 

ct. of a province are absolutely binding 

on 


on all subordinate cts. in that province. 
— lie Ma Mya v. Ma Thein (1926), 
I. L. R. 4 Ran. 313.— IND. 


f ill. Courts of other Provinces.] — 

As a general rule the decision ot the 
highest ct. of one province upon a 
Dominion statute should be followed 
in the other provinces. The real reason 
for the rule seems to bo that the law is 
In fact the same Id all the provinces & 
it is unseemly for the provincial cts. 
to declare that it is not so, where there 
is a higher ct. which can correct any 
error with propriety, & Parliament is 
equally able to do so. — R. v. Glen* 
FIELD, R. v. 8TEIN, R. V. AMBREY, R. 

V. Hughes, R. v. Wono Chew, [19341 3 

W. W. R. 465 ; [1835] 1 D. L. R. 37 ; 
62 C. C. C. 334.— CAN. 
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641 i. On another Divisional Court — 
Court equaUy divided .1 — The decision 
of an equally divided Div, Ot. la binding 
on all Div. Cts. — Driscoll «. Oolletti, 
[1926^2 D. L. R. 428 : 58 O. L. R. 444. 
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decision of the ct. of three judges. — De 
Vries v. Smallridge, [1928] 1 K. B. 482 ; 
97 L. J. K. B. 244 ; 138 L. T. 497, C. A. 

642b. .] — Observations, where there were 

two inconsistent lines of authorities as to the 
construction of Bent Restriction Acts, on 
the duty of the ct. to consider & decide the 
matter for itself. — Ratkinsky v. Jacobs, 
[1929] 1 K. B. 24 ; 97 L. J. K. B. 666 ; 138 
L. T. 739 ; 92 J. P. 142 ; 44 T. L. R. 648 ; 
72 Sol. Jo. 354 ; 26 L. G. R. 380, D. C. 

658a. .] — While a judge of the High Ct., who 

is called upon to decide a point of law, should 
allow great weight to the decision of another 
judge of that ct. in a previous case upon the 
same point, he is not bound by that decision 
or relieved thereby from considering the 
point for himself. — Green v. Berliner, 
11936] 2 K. B. 477 ; [1936] 1 All E. R. 199 ; 
105 L. J. K. B. 662 ; 155 L. T. 486 ; 52 T. L. R. 
221; 80 Sol. Jo. 247. 

661a. .] — When there is the decision of a ct. 

of co-ordinate jurisdiction upon the point, 
unreversed by a ct. of error, we ought to 
consider ourselves bound by it (Wilde, C.J.). 
— Barker v. Stead (1847), 3 C. B. 946 ; 
5 Rv. & Can. Cas. 45 ; 16 L. J. C. P. 160 ; 
8 L. T. O. S. 390; 11 Jur. 90; 136 E. R. 379. 

669a. Law of Property Acts.] — Where 

a learned judge, after consideration, has come 
to a definite decision on a natter arising out 
of this exceedingly complicated & difficult 
legislation [the Law of Property Acts], it is 
very desirable that the ct. should follow that 
decision (Maugham, J .). — Re Smith, Vincent 
v. Smith, [1930] 1 Ch. 88 ; 99 1,. J. Ch. 27 ; 
142 L. T. 178. 

679a. . j — Semble : a decision of the Exchequer 

Chamber, where the judges were equally 
divided, will be regarded as binding on the 
Ct. of Appeal. — Hart v. Riversdale Mill 
Co., [1928] 1 K. B. 176 ; 96 L. J. K. B. 691 ; 
137 L. T. 364 ; 91 J. P. 135 ; 43 T. L. R. 396 ; 
71 Sol. Jo. 407, C. A. ; on appeal from S. 0. 
sub nom. Riversdale Mill Co. v. Hart, 
[1927] 1 K. B. 624, T). C. 

680a. .] — If one authority were produced to 

me, & my own opinion were the other way, 
I would not follow that authority ; but if the 
authorities are numerous, I admit that I 
must be bound ( Jessel, M.R.). — Re Bethlem 
Hospital (1875), L. R. 19 Eq. 457 ; 
44 L. J. Ch. 406 ; 23 W. R. 644. 

Annotation: — Reid. Ex p . St. Katherine Hospital (1881), 
17 Ch. D. 378. 

685a. .] — Of course, if other judges 

have expressed different views as to the 


construction, & their decisions are binding 
on this ct., this ct. has simply to bow & 
submit, whatever its own opinion may be 
(Jessel, M.R .). — Re Wright, Ex p. Willey 
( 1883), 23 Ch. D. 118 ; 62 L. J. Ch. 546 ; 48 
L. T. 380 ; 31 W. R. 553, C. A. 

Annotations : — Coned. Dashwood v. Magnioc, [1891] 3 Ch. 

306. Reid. Bourne v. Keane, [1919] A. C. 815. 

705a. Tax cases.] — One ought, 

especially in tax cases, which apply equally 
in Scotland & in England, to pay the very 
greatest deference to decisions of the Scottish 
cts. (Greer, L.J.). — Shanks r. Inland 
Revenue Combs., [1929] 1 K. B. 342 ; 98 
L. J. K. B. 341 ; 140 L. T. 157 ; 14 Tax Cas. 
249, C. A. 

Annotation : — Reid. I. R. Comra. v . Miller, [1930] A. C. 222. 

705b. .] — Although I think it is quite 

true that the general considerations on 
which this case falls to be determined are 
the same in Scottish & English law, it is 
quite a different thing to say that Scottish 
& English law are as much the same that 
you can quote cases & make them Scottish 
authorities (Lord Dunedin). — Leitch 
(William) & Co., Ltd. v. Leydon, Barr 
(A. G.) & Co., Ltd. v. MacGeoghegan 
[1931] A. C. 90 ; 100 L. J. P. C. 10 ; 144 
L. T. 218, H. L. 

707a. Rating & Valuation (Apportion- 

ment) Act, 1928 (c. 44).] — We have before us 
a volume containing nearly one hundred 
Scottish decisions, many of them relating to 
trades & hereditaments very similar to those 
coming before the English cts. The English 
cts. are not, of course, bound by those 
decisions, though they are naturally care- 
fully considered by us ; for it is eminently 
undesirable that exactly similar heredita- 
ments should be derated in Scotland but 
not in England (Scrutton, L.J.). — Bailey 
(Stoke-on-Trent Revenue Officer) v . 
Potteries Electric Traction Co., Ltd., 
[1931] 1 K. B. 385 ; 100 L. J. K. B. 1 ; 143 
L. T. 650 ; 94 J. P. 177 ; 46 T. L. R. 601 ; 
74 Sol. Jo. 504 ; 28 L. G. R. 550, C. A. ; on 
appeal , [1931] A. C. 161, H. L. 

709a. .] — Decisions of the cts. in Ireland 

are not binding on an English ct., & if they 
conflict with decisions in England, or if they 
are not consistent with the ct.’s view of the 
English law, the ct. will decline to follow 
them. — Re Inman, Inman v. Inman, [1903] 
1 Ch. 241 ; 72 L. J. Ch. 120 ; 88 L. T. 173 ; 
51 W. R. 188 ; 47 Sol. Jo. 92. 

714. Add. Citations : — 95 L. J. K. B. 936; 135 
L. T. 618 ; 42 T. L. R. 609 : 70 Sol. Jo. 


646 i. Court equally divided .) — The 
decision of a Divisional Court, though 
the result of an equal division of 
opinion, is, by the Judicature Act, 
s. 31 (1), binding on another ct. of 
co-ordinate jurisdiction, & must be 
followed unless it may be departed 
from by the* concurrence of the judges 
who gave the earlier decision. — 
Donald v . Lewis, [1929] 4 D. L. R. 
351 ; 64 O L. It. 301, affg., [1929] 1 
D. L. It. 649 ; 63 O. L. It. 310.— CAN. 


PART XVII. SECT. 4, SUB-SECT. 6. 

■n. On court itself.) — The ct. having 
reached the conclusion that its previous 
decision was erroneous, refused to 
follow it. — R. v. Thompson. [1931] 2 
D. L. It. 282 ; 1 W. W. It. 26 ; 55 
Can. C. O. 33 ; 39 Man. L. R. 277. — 
CAN. 


PART XVII. SECT. 4, SUB-SECT. 7.— 
A. 

663 i. General rule.. ]— Where cts. 
have co-ordinate jurisdiction the 
practice in India appears to be that 
the decisions of one such ot. aro not 
regarded as binding another. — He Ma 
Mya v. Ma Thein (1926), I. L. It. 4 
Ran. 313.— IND. 

so. Application to High Court — 
Application previously refused by 
Supreme Court.) — An appln. pursuant 
to Servioe & Execution of Process Act, 
1901-1924, r. 19, for leave to execute 
in Victoria a writ of attachment issued 
out of the Supreme Ct. of New South 
Wales having been refused by the 
Supreme Court of Victoria, an appln. 
under the same section was made for 
leave of a Justice of the High Ct.. to 
execute the writ in any state other 
than New South Wales : — Held : the 

30 


High Ct. ought not to make an order 
which had been refused by a ct. of 
co-ordinate jurisdiction in the matter 
on facts identical with those brought 
before the High Ct. — Jones v. Jones 
(1928), 40 C. L. R. 315; [1928] 

V. L. R. 112 ; [1928] Argus L. R. 45.— 
A US. 


PART XVII. SECT. 4, SUB-SECT. 7.— 
D. 

698 li. S, P. Ross v. Fiskt, [1926] 
3 D. L. R. 289 ; [19261 2 W. W. R. 
432 ; 20 Saak. L. H. 553.— CAN. 


PART XVII, SECT. 4, SUB-SECT. 12. 

tp. Not binding on Canadian courts.) 
— Irish oases are not binding on 
Canadian Cts., especially on un- 
analogoua rules of practice. -—Gurton v. 
Ewart, [1936] 1 D. L. R. 399 ; 5 
F. L. J. (Can.) 164.— CAN. 
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734, C. A. ; affd . sub nom . Newcastle 
Breweries, Ltd. v. Inland Revenue Comrs. 
(1927), 96L. J. K. B. 735 ; 137 L. T. 426 ; 43 
T. L. R. 476; 12 Tax Cae. 927, H. L. 

718. Add. Annotation : — Reid. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 

728a. — — Shipping decisions.] — American 

shipping decisions, while treated with great 
respect, do not necessarily control the 
shipping decisions of the English cts. — 
Gosse Millard v. Canadian Government 
Merchant Marine, [1928] 1 K. B. 717 ; 138 
L. T. 421 ; 44 T. L. R. 143 ; 17 Asp. M. L. C. 
386 ; 33 Com. Cas. 139, C. A. ; sub nom . 
Gosse Millard v. Canadian Government 
Merchant Marine, American Canning Co. 
v. Canadian Government Merchant 
Marine, 97 L. J. K. B. 193 ; on appeal 
[1929] A. C. 223, H. L. 

730. Add. Annotation : — Consd. Laverdure v. Du 
Tremblay, [1937] A. C. 666. 

730a. .] — The conclusions of French Cts. or 

French jurists upon articles of a Code similar, 
if not identical, with those in the Civil Code 
now under consideration, though entitled to 
great respect, are not of binding authority 
in Quebec (Lord Maugham). — Laverdure 
v. Du Tremblay, [1937] A. C. 666 ; 106 

L. J. P. C. 107, P. C. 

736a. Estates Gazette Digest.] — Two of the 

cases cited to mo are only reported in the 
Estates Gazette Digest of Cases, 1931, pur- 
porting to be a book, the reports for which 
are supplied by a barrister. Therefore, 
according to the rules on those mailers, I 
can look at it (Horridge, J.). — Trollope 
(Geo.) & Sons v. Martyn Bros. (1934), 150 
L. T. 376 ; 50 T. L. R. 228 ; 78 Sol. Jo. 174 ; 
on appeal , [1934] 2 K. B. 436, C. A. 

738a. .] — Observations on the danger 

of the ct. allowing to be cited the report of a 
case in a newspaper & of treating a case 
decided on its own particular facts as laying 
down some general principle of law. — 
Mahon v. Osborne, [1939] 2 K. B. 14; 
[1939] 1 All E. R. 535 ; 108 L. J. K. B. 567 ; 
160 L. T. 329 ; 83 Sol. Jo. 134, C. A. 

739a. Discrepancy between reports.] — Where a 
case was reported in 1893 both in the Law 
Reports & in the Law Times , the reports 

differed both in the narrative of facte & in 
the words of the judgments, Lord Buck- 
master assumed that in the Law Reports 
there was a revision by the judges of the 
judgments that they delivered & accepted 
that as an authoritative statement. — Fair- 
man v. Perpetual Investment Building 
Society, [1923] A. C. 74 ; 92 L. J. K. B. 50 ; 


128 L. T. 886 ; 87 J. P. 21 ; 39 T. L. R. 54, 
H. L. 

739b. Duty of counsel to cite authorised report 
when existing.] — Practice Note, [1931] 
W. N. 121, H. L. 

739c. Practice note.] — Practice notes have no 
statutory force & very little judicial force, 
as they are directions given without argu- 
ment (Maugham, J.). — Re Dorman, Long & 
Co., Ltd., Re South Durham Steel & Iron 
Co., Ltd., [1934] Ch. 635 ; 103 L. J. Ch. 316 ; 
151 L. T. 347 ; 78 Sol. Jo. 12. 

752a. Cooper’s Reports.] — I may observe, in 

passing, that Sir George Cooper's reports are 
not reports of the very highest authority, 
& though they axe sufficiently accurate, it 
should be remembered that Sir W. Grant did 
not correct his decisions in those reports, 
whilst he did his decisions reported in 
Merivale (Stuart, V.C.). — Baker v. Peck 
(1860), 3 L. T. 656 ; 9 W. R. 186 ; on appeal 
(1861), 4 L. T. 3, L. C. & L. JJ. 

753a. .] — Mr. Dickens was not a very 

accurate reporter (Leach, M.R.). — Livesey 
v. Harding (1830), as reported in Taml. 
460 ; 48 E. R. 183. 

763a. Kelyng’s Reports.] — With regard to 

Kelyng's Reports the critics have greatly 
differed. Sir John Kelyng was Chief Justice 
of the King’s Bench, lie died in 1671, & 
whatever opinion may ho held about him as 
as a judge, the critics have differed greatly 
upon the value of his Reports. Lord Camp- 
bell says : “ He compiled a folio volume of 
decisions in criminal cases which are of no 
value whatever.” But, on the other hand, 
there are others who regard the book as of 
high authority (Viscount Sankey, C.). — 

WOOLMINGTON V. PUBLIC PROSECUTIONS 
Director, [1935] A. C. 462 ; 104 L. J. K. B. 
433 ; 153 L. T. 232; 51 T. 1,. H. 446; 79 
Sol. Jo. 401 ; 25 Cr. App. Hep. 72 ; 30 Cox, 
C. C. 234, H. L. ; revsg. S. C. sub nom. R. v. 
WOOLMINGTON, 179 L. T. Jo. 256, C. C. A. 

772. Add. Annotation : — Refd. Lynn v. Bamber, 
[1930] 2 K. B. 72. 

787a. .] — Except on points of practice, the 

Weekly Notes should only be cited as interim 
reports of cases during the period required 
for their publication in the Law Reports 
(Swinfen Eady, J.). — Re Smith’s Settle- 
ment, Wilkins v Smith (1902), as reported 
in [1903] 1 Ch. 373. 

789a. .] — I do not think the Weekly 

Notes ought to be cited as authority on will 
cases (Lord Cozens- Hardy, M.R.). — Re 
Howell, Re Buckingham, Higgins v . 
Buckingham, as reported in [19151 1 Ch. 241. 
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st. India.] — The decisions of the 
Sadder Dewani Adawlat & the Sadder 
Nizam at Adawlat are not binding on 
the High Ot s.—Re Ma Mya v. Ma 
Thein (1926), I. L. R. 4 Kan. 313. — 
IND. 

9Y. .] — Decisions of the highest 

ct. of a province are absolutely binding 
on all subordinate cts. in that province. 
& or dinar ily decisions of a full bench of 
a superior ot. are binding on benches 
other than full benches of that ct. 8c 
on all judges of that ct. sitting singly, 
& decisions of benches are binding on 
single judges. — Be Ma Mya v . Ma 
Thein (1926), I. L. R. 4 Ran. 313.— 
IND. 

*w. Burma — Chief Court of 

Lower Burma — Whether binding— On 


High Court .} — The High Ct. in the 
exercise of its ordinary original & 
appellate jurisdictions is not bound by 
decisions of the Chief Ct. of Lower 
Burma, although Its decisions are 
conditional authorities of the highest 
value to which the greatest weight & 
respect must be attached . — Ite Ma 
Mya v. Ma Thein (1926), I. L. R. 4 
Ran. 313.— IND. 

8x. On 

subordinate courts .] — On points where 
there la no decision of the High Ct., 
subordinate cts. in Lower Burma are 
still bound by the rulings of the Chief 
Ct., & subordinate cts. In Upper Burma 
are still bound by the decisions reported 
in Upper Burma Rulings. Under 
Govt, of India Act, s. 107, the High 
Ct. has power, if it so desires, to direct 
the subordinate cts. In Upper Burma 


to regard themselves as bound by the 
decisions of a bench of the Chief Ct. 
or even of a single Judge of that ct. — 
ite Ma Mya r. Ma Thein (1926). 
1. L. R. 4 Kan. 313.— IND. 

sz. Australia— -Derisions upon British 
North America Act. J — Much caution 
should, I think, be used in applying 
decisions upon the British North 
America Act to questions arising upon 
the Commonwealth Constitution. The 
instruments aro very different 8c few 
or nono of the difficulties to which 
sects. 01 &c 92 of Canadian Constitu- 
tion continue to give rise have any 
real counterpart in the Australian 
Constitution. — West v. Taxation 
Comr. (N. S. W.) (1037), 66 0. L. R, 
667 ; 43 Argus L. R. 498 : 11 A. L. J. 
70 ; 4 A. T. D. 276.— AUS. 



Cases 87a— 288. 


English and Empire Digest Supplement, 


JURIES. 

Part VI. — Juries of Inquiry and Presentment. 

Sect. 2. — GRAND JURIES (p. 210). 

Note. — The grand jury is now abolished by Administration of Justice ( Miscellaneous Provisions) Act , 
1933 (o. 30), s . 1. 


Part VII. — Juries of Issue and Assessment. 


87a. Order of call.] — It is not necessary that the 
names of the jurors should be called over in 
the order in which they stand on the panel, 
& that course may be departed from when 
convenience requires ; that the order in 
which the names were called in this case 
was convenient, & did not become illegal 
from having been suggested by the counsel 
for the Crown. — Mansell v. R. (1857), 8 
E. & B. 54 ; Dears & B. 375 ; 8 State Tr. 
N. S. 831 ; 27 L. J. M. 0. 4 ; 22 J. P. 19 ; 
4 Jur. N. S. 432 ; 109 E. R. 1048, Ex. Ch. 

121. Add. Annotation : — Refd. R. v. Thomas (1933), 
149 L. T. 544. 

238. Add. Annotation : — Refd. Ras Behari Lai v. 
King-Emperor (1933), 102 L. J. P. C. 144. 

256a. .]— Since 7 & 8 Will. 8, c. 32, 

talesmen can only be taken from the panel 
of the jury summoned to try the other cause, 
& not from the bystanders. — R. v . Hill 
(1825), 1 0. & P. 667. 


265a. Plea of guilty on two counts 

& not guilty on third.]— -Appct. pleaded 
guilty to two counts of an indictment charg- 
ing him with housebreaking & larceny. On a 
third count charging him with assault on a 
police officer in the execution of his duty he 
pleaded not guilty : — Held : the plea of 
guilty on the first two counts should not have 
been mentioned when appct. was given into 
the charge of the jury on the third count. — 
R. v. Darke (1937), 20 Cr. App. Rep. 85, 
C. C. A. 

278a. .] — The son of a juryman sum- 

moned & returned, having answered to his 
father’s name when called on the panel, & 
served as one of the jury on the trial of a 
cause, is not of itself a sufficient ground for 
setting aside the verdict, as for a mistrial. — 
Hill v. Yates (1810), 12 East, 228 ; 104 
E. R. 89. 

288. Add. Annotation : — Consd. Ras Behari Lai v. 
King-Emperor (1933), 77 Sol. Jo. 571. 


PART I. 

dl. .] — Pltf. alleged that when 

eating bread made & sold by deft, she 
swallowed small pieces of wire therein, 
with consequent injury to her health. 
Deft, appealed from an order for trial 
by jury : — Held : since the order 
appealed from was a discretionary one 
& it had not been shown that the 
discretion had been exeroieod on a 
wrong principle it should not be inter- 
fered with. — D ando v. Bryce Bake- 
ries. Ltd., [19361 1 D. L. R. 253 ; 
[19351 3 W. W. R. 468 ; 5 F. L. J. 
(Can.) 260.— CAN. 

■a. Order granting — “ Common ’’ in- 
advertently inserted — A mendrnent of 
order.] — Held : the order should be 
amended by striking out the word 
" common." — Bradshaw v. B. C. 
Rapid Transit, 11927] 1 D. L. R. 599 ; 
38 B. C. R. 64.— CAN. 

PART VI. SECT. 2, SUB-SECT. 1. 

n 1. Right to present fresh bill to 

subsequent jury .] — If a bill is not found 
by a grand Jury a fresh bill may 
afterwards be preferred to a subsequent 

r nd Jury. — K. v. Lenett. [1934] 2 
L. R. 208 ; 7 M. P. R. 196.— CAN. 

PART VII. SECT. 1. 

a 1. North-Wesl Territories Act, 

1886, 88. 66, 67 — Effect of Order in 
Council of June 15, 1929.] — R. v. 
Browne, R. v. Speidel, [1930] 1 
W. W. R. 422 ; 1 D. L. R. 823 ; 4 
D. L. R. 1021 ; 62 Can. O. O. 311 ; 24 
Alta. L. R. 421.— CAN. 


PART VII. SECT. 2. 

72 ill. .] — Accused, except 

in cases of trial for high treason or 
misprision of treason, has no right to 


Inspect the _ jury ^anel— It. v. Baum 


(1927), 27 S. R. 

N. S. W. W. N. 136.- 


8. W. 401 ; 
AUS. 
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sb. Original panel inadequate — Power 
of judge to add to.]— Deft, was arrested, 
indicted & tried & convicted for 
harbouring a quantity of dutiable 
goods, to wit, spirituous liquors unlaw- 
fully imported into Canada, of the 
value of over S200, whereon the duties 
lawfully payable had not been paid, 
in violation of Customs Act. Dominion 
Acts. 1907, c. 11. On tne trial a 
number of jurors, previously sum- 
moned, were absent, & others were 
excused from serving & a new panel 
was summoned. The original panel 
was not discharged, but the names on 
both panels wore thrown into one box, 
& the jury, impanelled for deft.’s 
trial, drawn from the names as so 
combined ; — Held : the effect of the 
legislation Acts of 1919, e. 7, s. 41, 
was to give the trial Judge authority 
to retain the panel summoned, & to 
increase the number by additions 
thereto, & the objection to the com- 
position of the jury drawn for deft.’s 
trial failed. — R. v. Shellman, [1928] 
1 D. L. R. 657 ; sub nom. R. v. Schell- 
MAN, 59 N. S. It* 535.— CAN. 


so. Right to inspect .] — While the 
Jury Act, R. S. S., 1920 (c. 43), makes 
no provision as to when interested 
parties should be permitted to inspect 
tbe jury panel in the hands of the local 
registrar (the panel is never in custody 
of tbe sheriff in Saskatchewan), the 
custom of allowing such inspection at 
any time within 10 days of the opening 
of the ct. is a wise practice, & any 
departure from it by the local registrar 
should be made only on the order of a 
judge. — R. v. Bronfman (No. 2), 
[1930] 3 W. W. R. 78 ; 4 D. L. R. 1036. 
—CAN. 


PART VII. SECT. 6, SUB-SECT. 3.— 

B. (a). 

»ff. Effect — On right of challenge for 
cause .]— A peremptory challenge by 
the accused prevents a challenge for 
cause. — M cLean v. R., [1933] S. C. R. 
688 ; [1934] 2 D. L. R. 440 ; 61 

C. C. C. 9.— CAN. 

PART VII. SECT. 5, SUB-SECT. 3.— 

C. (b) i. 

183 i. Revsd., 34 S. C. R. 228. 


PART VII. SECT. 6, SUB-SECT. 4. 

sd. Several actions tried together .] — 
Five actions were brought by different 
pltfs. against two defts. & were by 
consent tried together before a judge 
& Jury : — Held : the oonsent to try 
the actions together did not give a 
right to more than four peremptory 
challenges on each side. — Gay Co., 
Ltd. v. Trick, [1927] 1 D. L. R. 
1091 ; 60 O. L. R. 8.— CAN. 

PART VII. SECT. 6, SUB-SECT. 1. 
o I. Panel improperly sum- 

moned.] — Pltf. in an action in a 
Division Ct. required a Jury, pursuant 
to s. 124 of Division Cta. Act. The 
clerk of the ct. summoned a Jury, but 
not in the manner prescribed by the 
Act. Deft, objected & the judge 
disposed of the difficulty by calling a 
jury from the body of the ct. The 
action was tried by the jury thus 
formed 8c judgment was entered for 

S ltf. upon the Jury’s verdict : — Held : 

tie judge had no power to deprive 
either party of the right to have a 
trial by a jury qualified 8c summoned 
according to the strict requirements 
of the Act. — Foley v. Sangster, 
y[929] 3 D. L. R. 279 ; 64 O L. R. 23.— 
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292a. 


-- • Necessity for request or consent of 

defence.] — Counsel for the prosecution should 
not ask for the jury to be dismissed from ct., 
for the purpose of a discussion taking place, 
when the defence objects to the withdrawal 
of the jury. The jury should be dismissed 
re( l lies ^ of, or with the consent 
°f> V 10 defence. — R. v. Anderson (1929), 
L. T. 680 ; 21 Cr. App. Rep. 178 ; 29 
Cox, O. C. 102, C. C. A. 

295a. Communications to judge — Right of counsel 
to Inspect.] — Hobbs v. Tinling, Hobbs v. 
Nottingham Journal, No. 304a, post. 

295b. Necessity for record.] — Where the jury 

send in a communication, its terms should bo 
put on the record. If the judge is keeping a 
note, it should be on the judge’s note. If 
there is a shorthand note, it should, if possible, 
be recorded on that note. — Naismith v. 
London Film Productions, Ltd., [19391 
1 All E. R. 794 ; 83 Sol. Jo. 175, 0. A. 

301a. t~.] — W here a jury, before hearing 

all the evidence for the defence, finds a verdict 
for pltf., it is in the discretion of the judge to 
decide whether the jury should be discharged 
or whether the case should be continued 
before the same jury. — Dk Freville v . Dill 
(1927), 43 T. L. R. 431 ; 71 Sol. Jo. 430, 
C. A. 


Annotation : Refd. Hobbs v. Tinling, Hobbs v. Nottin g h am 
Journal, [1929] 2 K. B. 1. ^ 

304a. Whether ground for new trial.]— In an 

action fpr libel pltf. set out in his statement 
of claim the alleged libel, & in a separate 
paragraph alleged an innuendo wliich 
practically repeated, but somewhat extended, 
the statements in the alleged libel. Defte. 
did not plead justification or fair comment, 
but paid 20 a. into ct. in respect of the alleged 
libel as sufficient damages ; they made no 
payment into ct. in respect of the innuendo ; 
& they gave notice under R. S. O., Ord. 30, 
r. 37, of their intention to give in evidence 
certain matters in mitigation of damages. 
At the trial pltf. gave evidence that save 
for one lapse he was a man of unblemished 
* reputation. Thereupon he was cross- 
examined as to specific incidents not 
mentioned in the libel or in the particulars 
served under R. S. 0., Ord. 36, r. 37, it being 
suggested that he was a man of bad reputa- 
tion. This line of cross-examination was 
objected to, but was allowed. Before the 
conclusion of the cross-examination the jury 
intervened with an intimation that they 
desired to find for the defts., which they then 
did without any summing up. On appeal : — 
Held : (1) the cross-examination was admis- 
sible as cross-examination to credit, but if 
the incidents were denied by pltf. no further 
evidence could be called to rebut pltf.’s 
denials, & the jury should have been told 
that while they were not bound to accept 
pltf.’s denials, those denials, though un- 
accepted, afforded no evidence that the 


incidents had taken place ; (2) the cross- 
examination was not admissible to mitigate 
damages, & the jury ought to have been 
directed to this effect; (3) the jury should 
have been told that their intervention was 
premature, & they must hear the pltf.’s 
case to the end & be directed as to the 
issues they had to try ; & (4) the trial having 
been in those respects unsatisfactory, there 
must be a new trial. 

(5) Communications from the jury to the 
judge should be shown to the parties’ counsel 
(per Scrutton, L. J.). 

While the better practice is for communica- 
tions from the jury to be shown to parties’ 
counsel, the question whether they should 
be shown or not is one for the discretion of 
the judge ( per Sankby, L. J.). — Hobbs v. 
Tinling, Hobbs v . Nottingham Journal, 
[1929] 2 K. B. 1 ; 98 L. J. K. B. 421 ; 141 
L. T. 121 ; 45 T. L. R. 328 ; 73 Sol. Jo. 220, 
C. A. 

327. Add. Annotation : — Refd. Hobbs v. Tinling, 
Hobbs v. Nottingham Journal, [1929] 2 
K. B. 1. 

335. Add. Annotation: — As to (1) Consd. In the 
Estate of Wright, Lambert v. Woodham, 
[1930] 1 All E. II. 877. 

385. Add. Annotation : — Refd. Ras Behari Lai v 
King-Emperor (1933), 102 L. J. P. C. 144. 

386a. .] — The jury, being unable to 

agree upon a verdict, intimated their in- 
ability to agree & returned into ct. The 
learned judge thereupon directed them that 
in the interests of the parties, it was their 
duty to do their utmost to reach agreement, 
& if the minority could, without doing 
violence to a reasoned conviction, give way 
to the majority, they ought to do so : — Held : 
this was a proper direction, as it did not 
amount to a direction that the minority 
should, without being convinced at all, <k 
without any real conversion, surrender their 
own judgment & agree with the majority. — 
In the Estate of Wright, Lambert v. Wood- 
ham, [1930] 1 All E. R. 877, C. A. 

391. Add. Annotations : — As to (1) Refd. Croker v . 
Croker (1932), 48 T. L. R. 597. As to (2) 
Refd. Place v. Searle, [1932] 2 K. B. 497. 

A. In Criminal Trials . 

412a. Continuance with eleven — Necessity for 
assent In writing.] — It is important that the 
requirement of Criminal Justice Act, 1925 
(c. 80), s. 15, with regard to the nocessary 
assent being given in writing should be 
strictly observed. Where, however, counsel 
for the Crown & counsel for the prisoner, 
after consultation with the prisoner, hail both 
verbally agreed to the trial proceeding with 
eleven jurors : — Held : in the circumstances 
of the particular case, there had been no mis- 
carriage of justice & the conviction was not 
invalidated by absence of consent in writing. 


PART VII. SECT. 10, SUB-SECT. 4. 

•d. Agreement after further considera- 
tion for few minutes — No ground far 
setting verdict aside. ] — Barry v. Ruben- 
8TEIN (N. B.), [19261 1 D. L. R. 445.— 


PART VIL SECT. 10. SUB-SECT. 6. 
m. Right to visit locus in quo privately 
— communicate result to feUow- 

J.S. 


jurymen.] — Although a Juryman la 
entitled to apply to the subject before 
the Jury the general knowledge which 
each man 1 c supposed to have, he ought 
not to attempt to Inform his mind as 
to the particular facte of a case from 
outside sources. If he Is personally 
acquainted with auy material fact, he 
should submit to be sworn as to it : — 
Held : where a matter In dispute 
depended upon the condition of things 
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existing at a certain locality, it was an 
improper & irregular proceeding for 
some of the Jurymen to visit the 
locality privately. Sc a direction to the 
Jury that they were entitled to take 
into consideration what might be told 
to them by any of their fellows as to 
what they had seen & observed for 
themselves was a wrong direction. — 
Way v. Way (1928), 28 S. R. N. 8. W, 
345 ; 45 N. S. W. W. N. 101.— AUS. 

00 
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— R. v. Davis (1937), 20 Or. App. Rep. 15, 
0. 0. A* 

421. Add. Annotation : — Reid. Campbell v. Poliak, 
[1927] A. 0. 732. 

423a. Jury finding verdict before all evidence 

given.] — De Frevillh v. Dill, No. 301a, 
ante . 

428b. Jury Informed that defendant Insured.] 

— Where the established rule of practice, 
that in an accident case it should not be 
intimated to a jury that deft, is insured, has 
been violated, it is within the discretion of the 
judge to discharge the jury at the expense 
of the party whose advocate has violated the 
rule. — Grinham v . Davies, [1929] 2 K. B. 
249 ; 98 L. J. K. B. 703; 139 L. T. 379; 44 
T. L. R. 523 ; 72 Sol. Jo. 303, D. 0. 

452. Add. Annotation : — Consd. Millensted v. 
Grosvenor House (Park Lane), Ltd., [1937] 
1 K. B. 717. 

453. Add. Annotation : — Consd. Millensted v. 
Grosvenor House (Park Lane), Ltd., [1937] 
1 K. B. 717. 

456. Add. Annotation : — Consd. Millensted v. 

Grosvenor House (Park Lane), Ltd., [1937] 
1 K. B. 717. 

476. Add. Annotation : — Refd. Dew v. United 
British S.S. Co. (1928), 139 L. T. 628. 

470. Add. Annotation : — Expld. Dew v. United 
British 8.8. Co. (1928), 1C9 L. T. 628. 

600. Add. Annotation : — Refd. Glassbrook Bros. 
v. Leyson, [1933] 2 K. B. 91. 

668. Add. Annotations : — As to (2) Apld. R. v. 
Thomas, [1933] 2 K. B. 489. Consd. Ras 
Behari Lai v . King-Emperor (1933), 102 
L. J. P. O. 144. 


671a. .] — Where an action for damages, 

based on a breach of a statutory regulation 
made under Merchant Shipping Act, 1894 
(c. 00), was tried by a judge with a jury, 
& several questions were left to the jury, 
which they answered : — Held : as the answers 
of the j ury to the questions left to them were 
sufficient to determine the case, the judge 
was not entitled to ask them to reconsider 
their findings on the question of the effective 
cause of the accident. & the judge had 
thereby misdirected ihe jury, — D ew v. 
United British SJS. Co., Did. (1928), 
98 L. J. K. B. 88 ; 139 L. T. 628 ; 17 Aap. 
M. L. C. 613, 0. A. 

Annotation : — Refd. Service v. Soudell (1929), 99 L. J. K. B. 
55. 

631. Add. Annotation: — Apld. R. v. Thomas, 
[1933] 2 K. B. 489. 

640a. Juror unable to understand English.] — 

Where a verdict in a criminal trial, at which 
the evidence was given partly in English & 
partly in Welsh, was delivered in the sight 
& hearing of all the jury without protest, 
the Ct. of Criminal Appeal refused to admit 
affidavits by two of the jurors showing that 
they did not understand the English language 
sufficiently well to follow the proceedings. — 
R. v. Thomas, [1933] 2 K. B. 489 ; 102 L. J. 
K. B. 640 ; 149 L. T. 644 ; 49 T. L. R. 546 ; 
77 Sol. Jo. 690 ; 30 Cox, C. C., 14 ; 24 Cr. 
App. Rep. 91, C. 0. A. 

Annotation : — Dbtd. Rae Behari Lai v. Kin* -Emperor (1033), 
50 T. L. R. 1. 

640b. .] — A number of accused persons 

in India were convicted of murder, & in some 
cases were sentenced to death & in others 
to transportation for life. It subsequently 


PART VII. SECT. 10. SUB-SECT. 8.- 
B. (a). 

if. Discharge for m-u conduct — How 
vacancy made good.] — Where a Juror 
misoondncts himself, no should be 
discharged, 8c either a new Juror added, 
or the whole Jury discharged & a fresh 
Jury impanelled. Bach juror may be 
taken from the persons present In the 
ct. room If there be none of the sum- 
moned Jurors present. — Rebati Mohan 
Chakavarty v. Emperor (1928), 
I. L .R. 66 Calc. 150.— IND. 

•g. .1 — Every judge has an in- 

herent power to discharge the Jury for 
misconduct. — A bdub Rashid v. Em- 
peror (1029), 1. L. R. 66 Oalc. 1032.— 

IND. 

PART VII. SECT. 10, SUB-SECT. 8.— 
B. (b). 

q I. .1 — The power given a trial 

Judge by King's Bench Act, R. S. 8., 
1020 (o. 39), s. 47 (1), to dispense with 
a Jury, although a Jury has been claimed 
by one of the parties, Is one which 
should be exercised with judiolal dis- 
cretion, i.e., the judge must give some 
good reason for depriving the party 
of his right to a Jury. — Bloomaert v. 
Dunlop (Saak.), [1026] 4 D. L. R. 273 ; 
[1926] 2 W. W. R. 817.— CAN. 

? U. Issue left to jury immaterial .] 

n an action against a police officer 
for assault Sc battery, malicious prosecu- 
tion Sc malicious arrest, the trial judge 
dispensed with the jury In the trial 
of the claim for assault 6c battery. 
He also ruled that In the trial of the 
claim for malicious prosecution it was 
his duty under Jud. Act. R. S. 0. 1914, 
c. 56, a. 62, to decide all questions both 
of law Sc foot as to the existence of 
reasonable & probable cause ; Sc he said 
that the jury would be called upon to 


try only the issues as to malice & 
damages. A jury was then called Sc 
sworn 8c the trial proceeded. The evi- 
dence being closed, & the jury having 
retired, the trial judge gave judgment, 
dismissing the claim for assault. Sc 
finding that there was reasonable 6l 
probable cause for the prosecution, 
fie also held, on the facts, as a matter 
of law, that there was no foundation 
for the olaim for malicious arrest. He, 
therefore, dismissed the whole action 
& discharged the jury : — Held : having 
regard to Jud. Act, R. S. 0. 1027, 
c. 88, as. 54-57, 63, the trial Judge had 
a discretion to dispense with the jury, 
& his discretion was properly exercised. 
— Owens v. Martin dale, [19281 4 
D. L. R. 932; 63 O. L. R. 87. — 

CAN. 

PART VIL SECT. 13. SUB-SECT. 1. 

461 i. Verdict must be unanimous .) — 
Trial by jury is a fundamental right of 
the subject Sc not a matter of mere 
procedure, & unanimity in the jury’s 
verdict upon the trial of criminal 
issues is an essential part of that right. 
Statutes affecting trial by jury are to 
be construed strictly. Jury Act, 1936 
(Tasmania), provides that, on the trial 
of criminal issues, the decision of ten 
jurors shall in oertain circumstances be 
taken as the verdict of the jury : — 
Held : the Act must be construed as 
referring only to the trial of issues 
Joined after its enactment, 8c not to 
trial thereafter of Issues Joined before. 
— Newell v. R. (1936), 55 C. L. R. 
707 ; 42 Argus L. R. 457 ; 10 A. L. J. 
290.— AUS. 

466 U. .j — Mates Cask v. 

Prescott (1925), 52 N. B. R. 272. — 
CAN. 
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R. S. N. 8., 1923, which permits a 
verdict by seven jurors after four hours' 
deliberation is mandatory as to the 
time. The time during which evidence 
is read over to them Sc the luncheon 
period should not be included in time 
of deliberation. — Helpard v. Farmers, 
Ltd., [1932] 1 D. L. R. 403 ; 4 M. P. R. 
175.— CAN. 

PART VII. SECT. 13, SUB-SECT. 3.— C. 

638 II. .J — MoTavish Bros. 

v. L anger (B. C.), [1929] 4 D. L. R. 
465 ; affd., 11931] 4 D. L. R. 209, P. C. 
—CAN. 

PART VII. SECT. IS, SUB-S4. EOT. 

661 I. Special matter — Statement of 
reasons.) — Held : the reasons could 
not be ignored. — S utton v . Smith, 
[1927] 3 1). L. R. 1008 ; [19271 2 

W. W. R. 481 ; 38 B. O. R. 455.— CAN. 

PART VII. SECT. 15. 

671 11. .1 — If an answer 

given by a Jury to a question is not 
clear or sufficiently explanatory, it is 
a proper course for the tried Judge to 
ask them to retire again Sc answer such 
supplementary questions as may be 
submitted to them for the purpose of 
further elucidation. — Patterson v. 
Saskatchewan Creamery On., Ltd., 
U921] 8 W. W. R. 664 ; 62 D. L. R. 
387 ; 14 Saak. L. R. 544.— CAN. 

671 ill. .1 — Where a Jury 

has given a general answer to a 
question Sc has been sent back to give 
a more definite answer Sc does answer 
more definitely, the last answer is 
its real answer Sc the one which must 

S )vem. — Barlow v. Canadian Pacific 
Y» [1926] 2 D. L. R. 966 ; [1996J 
2 W. W. R. II ; 31 Can. Ry. Oaa. 
414; 35 Man. L. R. 517.— CAM. 
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transpired that at the trial one of the jury 
did not understand English, the language in 
which some of the evidence, counsel’s ad- 
dresses, & the judge’s charge were given : — 
Held : the convictions Sc sentences must be 
set aside on the grounds that the effect of 
the incompetence of the juror was to deny 
to the accused persons an essential part of 
the protection afforded to them by* law, & 
that the result of the trial was a miscarriage 
of justice. — Rajs Behahi Lal t>. King- 
Empbsrob (1933), 102 L. J. P. O. 144 ; 150 
L. T. 3 ; 60 T. L. R. 1 ; 77 Sol. Jo. 571 ; 30 
Cox, 0. 0. 17, P. 0. 

644. Add . Annotation : — Overd. Hagen v. National 
Provincial Bank, Ltd., [1937] 3 All E. R. 
617. 

644a. .] — The Master or the judge in 

Chambers has power under-the Rules to order 
a cause, which is not a commercial cause, to 
be tried in London with a City of London 
special jury. 


The practice which hks arisen, since the 
decision of Scrutton, J.,in Barnes v. Lawson 
(1011), 16 Com. Cas. 74 ; 30 Digost 261, 644 . 
that in all actions, including those which are 
not commercial causes, where notice has been 
given for trial with a City of London special 
jury, of applying to the judge in charge of 
the Commercial List to transfer the action 
to the Commercial List with the object of 
ordering trial of the action with a London 
special jury, is not justified by the Judicature 
Act or by the Rules made under the Judica- 
ture Act. 

The judge in charge of the Commercial 
List is justified in refusing to transfer to the 
Commercial List an action, which is not a 
commercial cause, merely to enable it to be 
tried with a City of London special jury.— 
Hagen v. National Provincial Bank, 
Ltd., [1938] 1 K. B. 169 ; [1937] 3 All E. R. 
617 ; 107 L. J. K. B. 417 ; 157 L. T. 421 ; 
53 T. L. R. 968 ; 81 Sol. Jo. 668 ; 42 Com. 
Cas. 381, C. A. 



Cases 14 — 79e. English and Empire Digest Supplement. 

LAND IMPROVEMENT. 

Part I. — Apart from Statute. 

14. Add. Annotations : — As to (2) Apld. Re Jacques Settled Estates, [1930] 2 Ch. 418. 
Generally , Retd. Re Borough Court Estate, [1932] 2 Ch. 39. 

Part II— Under Improvement of Land Acts. 

07a. Charge by absolute owner — Assignment to I carrying out Improvement.] — Re Gozzett 
lender — Bankruptcy of owner — Rights of party | (1935), 79 Sol. Jo. 964, C. A. 

Part III. — Under Settled Land Act, 1925. 


72a. .] — Re Sherborne’s (Lord) 

Settled Estate, No. 79a, post. 

79a. Authorised Improvements — Improvements 
executed before Settled Land Act, 1925 

(c. 18).] — (1) A tenant for life of certain 
settled estates had expended on the settled 
property large sums of money for improve- 
ments, repairs & other works. Among the 
items of expenditure so incurred were certain 
electric light installations to the mansion 
house Sc the erection >f batteries. These 
particular works had been carried out before 
the coming into force of above Act, & were 
therefore not “ authorised improvements ” 
under Settled Land Acts, 1882 to 1890, for 
which the ct. could have granted repayment 
to the tenant for life out of capital, although 
under the new Act of 1925 they would be 
“ authorised improvements.” On an applica- 
tion by the tenant for life to be recouped 
out of capital these sums so expended by him : 
— Held : notwithstanding the fact that these 
works were executed prior to above Act, 
there was, under the new Act, jurisdiction in 
the ct., if it thought fit, to order repayment 
of these sums to the tenant for life out of 
capital moneys ; & consequently as these 

particular items were “ authorised improve- 
ments ” under above Act, they could be 
repayable out of capital, notwithstanding 
the fact that they were incurred on works 
executed before Jan. 1. 1920. Having 

regard, however, to the fact that certain of 
the works had been carried out several years 
previously, there would have to be a rebate 
to allow for a diminished value. 

(2) The tenant for life having further claimed 
that he should be repaid a proportion of the 
proceeds of sale of a part of the settled land, 
for tenant right valuation, on the ground that 
by his careful management before the sale 
he had enhanced its value : — Held : such a 
claim was really one to be repaid out of 
capital moneys, for an improvement not 
within Settled Land Acts, & the ct. had no 
jurisdiction to allow it . — Re Sherborne’s 
(Lord) Settled Estate, [1929] 1 Ch. 345 ; 
98 L. J. Ch. 273 ; 141 L. T. 87. 

Annotations: — As to (1) Reid. Re Jacques Sottlod Estates, 
[19301 2 Ch. 418 ; Re Borough Court Estate, [1932] 
2 Ch. 39. 

79 b. Effect of sale of land.] — A 

tenant for life of settled property comprising 
a mansion house Sc land carried out in 1920 
improvements not all of which were autho- 
rised by Settled Land Acts, 1882 to 1890. 


He did not submit, as required by the Act 
of 1882, a scheme for approval by the 
Settled Land Act trustees or by the ct. ; & 
he paid for the improvements himself. In 
1923 he sold most of the land, & in 1929 he 
sold the remainder of the land Sc the mansion 
house. On a summons by him asking ( inter 
alia) that, pursuant to Settled Land Act, 
1925 (c. 18), s. 87, the trustees might be 
directed or authorised to raise out of the 
capital moneys comprised in the settlement 
& to pay to him the costs of Improvements 
authorised by the Settled Land Acts & 
executed at the cost of the tenant for life, 
notwithstanding that a scheme was not, 
before the execution of the improvements, 
submitted for approval, as required by the 
Settled Land Act, 1882, to the trustees of the 
settlement or the ct. : — Held: (1) the ct. 
could authorise recoupment of the expendi- 
ture by the tenant for life on the settled land 
incurred before 1926, in so far as it was 
expenditure on “ improvements ” within 
Settled Land Act, 1925 (c. 18) ; (2) having 
regard to Settled Land Act, 1925 (c. 18), 
ss. 84, 87, the sale of the property did not 
terminate the ct.’s jurisdiction to order repay- 
ment ; (3) as the appet. must at the time 
have expected himself to pay the sums spent 
on improvements which after 1925 came 
within Settled Land Act, 1925 (c. 18), Sched. 
III., Part 2, the jurisdiction ought not to be 
exercised. — Re Borough Court Estate, 
[1932] 2 Ch. 39 ; 101 L. J. Ch. 310 ; 147 L. T. 
476 ; 75 Sol. Jo. 830. 

79c. Electric lighting.] — Re Sherborne’s 

(Lord) Settled Estate, No. 79a, ante. 

79d. .] — Re Weld-Blundell Estate, 

Mowbray (Lord) v . Weld-Blundell 
(1929), 73 Sol. Jo. 585. 

79e. .] — In 1919 the tenant for life of 

settled land effected the installation of 
electric light in the mansion house Sc adjoin- 
ing cottages, which had previously been lit 
by oil lamps. The cost of the installation 
was paid by the tenant for life out of his own 
money. The tenant for life now asked the 
ct. to authorise the trustees of the settlement 
to apply out of capital moneys the cost of 
the installation, the amount of such cost to 
be repaid to them out of the income of the 
settl^l land in fifteen years from the date of 
the order in half-yearly instalments : — Held : 
the improvement being one that would have 
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had to be made sooner or later, the order 
asked for should be made, repayment to be 
made by twenty half-yearly instalments, 
whereof the first must be regarded as having 
fallen due on June 30, 1926 . — Re Jacques 
Settled Estates, [1930] 2 Oh. 418 ; 99 
L. J. Ch. 634 ; 144 L s T. 103. 

Annotation : — Apld. Re Borough Court Estate, [1932] 2 Ch* 
89. 

88. Add. Annotations : — Consd. Re Smith, Vincent 
v. Smith, [1930] 1 Ch. 88. Refd. Re Whit- 
aker, Rooke v. Whitaker, [1929] 1 Ch. 662. 

129. Add. Annotation : — Consd. Re Insole’s Settle- 
ment, [1938] 3 All E. R. 406. 

139. Add. Annotation Refd. Re Insole’s Settled 
Estate, [1938] Ch. 408. 

143a. “ Structural additions.”]— The tenant for 
life of a settled estate erected a range of 
buildings, consisting of garage, chauffeur’s 
flat, workshop, engine-room, battery-room, 
tool shed, boiler-house, potting shed & green- 
houses, at a short distance in rear of the 
principal house on the estate, which he was 
improving for the purpose of personal occupa- 
tion : — Held: these were “structural addi- 
tions to . . . buildings ” within Settled Land 
Act, 1925 (c. 18), Sched. III., Part II., 
para, (u), & therefore improvements the cost 
of which could be defrayed out of capital 
money. The tost was not whether the 
structural addition was physicially attached 
to the principal house, but whether it formed 
with the principal house a whole or unit. — 
Re Insole’s Settled Estate, [1938 j Ch. 
812 ; [1938] 3 All E. R. 400 ; 107 L. .V. Ch. 
344 ; 159 L. T. 203 ; 54 T. L. R. 1009 ; 82 Sol. 
Jo. 583, C. A. 

143b. Conversion of house into flats & shops.] — 

The tenant for life of settled property con- 
sisting of a Georgian dwelling-house, a cottage 
& a shop desired to convert the premises into 
residential flats & shops, with a view to 


increasing the rental value thereof, & applied 
to the ct. for a direction that the expenditure 
was payable out of capital moneys in the 
hands of the trustee of the settlement : — 
Held : the proposed conversion was an 
improvement within the Settled Land Act, 
1925, Sched. III., Part I. (xxiii), A the 
expenditure ought to be sanctioned A paid 
out of capital. — Re Swanwick House, 
Prestbury, [1939] 3 All E. R. 531. 

145. Add. Annotation As to (5) Consd. Re 
Insole’s Settlement, [1938] 3 All E. R. 406. 

147 a, __ Principal house let— Smaller house used 
by tenant for life.] — The tenant for life of a 
settled estate was for financial reasons un- 
willing to retain as the principal mansion 
house a very large house with ten reception 
rooms & fifty -two bedrooms. The house had 
in fact been let, & was now let for a long 
term as a school. The tenant for life had at 
considerable expense adapted another house 
on the estate as a residence for himself, 
expending over Ju 13,000 in making alterations, 
including drainage work & the installation of 
electric light, it was contended that the 
latter house had become the principal mansion 
house within Settled Land Act, 1925 (c. 18) : 
— Held : the question whether or not a 
particular house is the principal mansion 
house is a question of fact, in the circum- 
stances, the first house had ceased to be, & 

' the second house had become, the principal 
mansion house of the estate. — lie Fevers- 
ham Settled Estate, 11938] 2 All E. R. 
210 ; 82 Sol. Jo. 333. 

205. After this case add : — 

Creation of rentcharge — Some Improvements 
unauthorised— Whether forfeiiure caused.]— 

See Settlements, No. 1003a, post. 

208. Add. Annotation : — Refd. Rs Borough Court 
Estate, [1932] 2 Ch. 39. 


Part IV. — Under Private 

210. Add, Annotation : — Refd. A.-G. v. Smeth- 
wick Corpn. (1932), 96 J. P. 106. 

216a. When effective.] — An improvement rent- 
charge imposed on land within the improve- 
ment area under London County Council 
(Improvements) Act, 1899, b. 61 : — Held : 
not an effective charge on the land until 
after a resolution of the council approving 
the assessment, notwithstanding that the 


Improvement Acts. 


improvement itself had been completed at 
an earlier date ; & if the land was contracted 
to be sold free from incumbrances after the 
completion of the improvement but before 
the date of such resolution, the purchaser 
was not entitled to a conveyance of the land 
free from the improvement rentcharge. — 
Re Fab per & Gilbert's Contract, [1914] 
1 Ch. 125 ; 83 L. J. Ch. 177 ; 110 L. T. 23 ; 
68 Sol. J o. 98, C. A. 


PART VI. 

•d. By locatee of Crown land — Basis of assessment .) — Highland v. Sherry (1900), 32 O. R. 371.— CAN. 
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Oases 12 — 122, 


English and Empire Digest Supplement, 


LAND TAX. 


12. Add . Annotation : — Retd. I. R. Oomrs. v. 116. Add. Annotation : — Retd. Parr v. A.-G. t 
Forth Conservancy Board, [1929] A. 0. [1926] A. 0. 239. * , 

213. 122. Add. Annotation : — Refd. Elder v. Northcott, 

[1930] 2 Ch. 422. 


SECT. 4. SUB-SECT. 4. — Jowbtt v. Federal Taxation Re Land Tax Aotb, Wilson'S Case, 

h i. In ascertaining unimproved Oomr. (1920), 38 C. L* H. 325.— AUS. [1927] V. L. R. 399 i 49 A. L. T. 64 { 

value — Land held under Grown leases.) h 11. — — — Licensed premises .) — [1927] Argrus L. R. 328. — AUS. 
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VoL XXX. Cum 1—140, 


LANDLORD AND TENANT. 


Part I. — Relation of Landlord and Tenant. 


1. Add. Annotation; — Retd. Okklev v. Wilson 
[1927] 2 K. B. 279. ’ 

90. Add. Annotation : — Refd. Greer v. Kettle. 
[1938] A. C. 150. 

100. Add. Annotations Refd. Re Bruce, Brude- 
nell v. Brudenell, [1932] 1 Ch. 316 ; Wirra, 
Estates, Ltd. v. Shaw (1932), 96 J. P. 1481 
O. A. 

140 . Add the following paragraph : — 

The lessee of premises created a yearly 
tenancy under which pltf. became tenant & 
occupier of the premises. On the same day 
the lessee mtged. the premises by way of 
sub-demise without obtaining the per- 
mission of the lessor. The lease contained 
a covenant not to assign, underlet, or part 
with the possession of the premises without 
the consent in writing of the lessor, & a 
clause providing for re-entry upon breach 
of any of the covenants. The lessee, who 
had been adjudicated bkpt., failing to pay 
the interest, the mtgees. appointed a re- 
ceiver, to whom pltf. paid a quarter’s rent 
due at the following Midsummer. Before 


the next quarterly rent became due the 
lessor issued a writ to recover possession of 
the premises ; but the writ, which was 
served on the pltf. (as occupier) & others, 
did not contain a statement of the ground 
of forfeiture. Pltf. after appearance in that 
action, but before delivery of statement of 
claim specifying the cauBe of forfeiture, paid 
the rent falling due at Michaelmas to the 
receiver. He refused to pay the rent falling 
due at Christmas, & the receiver, under the 
powers given by the Conveyancing Act, 
1881, distrained. In an action by pltf. 
against the receiver for a wrongful distress : — 
Held : the payment of rent to the receiver 
by pltf,, after the service upon him of the 
writ to recover possession of the premises, 
did not estop him from showing, on a claim 
for subsequent rent, that the title of the 
mtgees. had determined, inasmuch as the 
mtgees. were not misled by the payment. — 
Serjeant v. Nash, Field & Co., [1903] 2 
K. B. 304 ; 72 L. J. K. B. 630 ; 89 L, T. 112 ; 
19 T. L. R. 510, C. A. 


PART L SECT. 1. 

n i. Necessity for exclusive 

possession .] — Exclusive possession is 
necessary to tenancy, 8c therefore where 
the owner of a room hired to another 
retains the right to pass through it & 
use it when the party to whom it is 
hired is away, there is no tenancy. — 
Furnishers, Ltd. v . Booth, [1933] 1 
D. L. R. 54.— CAN. 

PART I. SECT. 2, SUB-SECT. 1. 

%x. Contract of guarantee,] — By an 
agreement defts. guaranteed fulfilment 
of the conditions of the transfer of a 
lease, Including payment of rent to O., 
the lessor & nfs son. the transferor. 
This agreement contained a clause 
providing that, should B., the trans- 
feree, become insolvent, O. & his son 
might claim from defts. Immediate 
payment of the balance of the sum of 
1 10,250, being the amount due by B. 
under the assignment, & upon pay- 
ment of that balance, defts. should 
be entitled to the benefit of the term 
allowed under the original lease & the 
transfer thereof. B. made an assign- 
ment under Bkpcy. Act, by virtue 
whereof the term created by the lease 
8c transfer became vested in the 
trustee, who did not elect to retain the 
premises or to disclaim : — Held : the 
effect of the transfer, lease, 8c guarantee 
was to establish the relation of lessor 
& lessee between O. 8c B. — Olivier v. 
Solloway, Mills 8c Co., (1030] 3 
1L L. R. 851 ; 65 O. L. R. 366; 11 

0. B. R. 366.— CAN. 

PART I. SECT. 2, SUB-SECT. 2. — A. 

29 I. Definition — Substitution of land- 
lord by tenant .] — Attornment is not a 
mere agreement in favour of a third 
party to pay rent, but has been defined 
as the act of the tenant in putting one 
person in the place of another as his 
landlord. — Jugendra Lal Sarkar r. 
Mohjbsh Chandra Sadhik (1928), 

1. L. R. 55 C&lo. 1013— IND. 

■p. Necessity Jar intention to create 
relationship. V— It is essential to the 
creation of the relationship of landlord 
8c tenant under an attornment clause 
in an agreement for the sale of land 


that the tenancy be a real one at a 
real rental. The test is whether there 
was a bond fide intention in the parties 
to create such a tenancy at the time 
they made the agreement. — W eed v. 
Simpson. [1931] 3 W. W. R. 753.— 
CAN. 

PART I. SECT. 2, SUB-SECT. 2.— B. 

•a. Under clause in agreement for 
sale .] — In deciding whether an attorn- 
ment clause in an agreement for the 
sale of land created the relationship 
of landlord & tenant between the 
vendor 8c the purchaser the ct. has to 
determine whether the parties intro- 
duced the olause bond fide , & this 
question must be determined on the 
circumstances of the particular case. 
Although the fact that the rental 
reserved is fluctuating is not usually 
of muoh point, yet it is a circumstanoe 
to be considered. — Bloomaert v . 
DUNLOP, [1927] 3 D. L. R. 57 j [1927] 
1 W. W. R. 1014 ; 21 Saak. L. R. 424.— 
CAN. 

PART I. SECT. 8. SUB-SECT. 1.— A. 

63 xxvi. .] — Vertannes v. 

Robinson (1927), I. L. R. 6 Ran. 
427.— IND. 

63 xxvil. .] — McDonald 

v. ARBUOKLES (1689), 22 N. 8. R. 67. — 

CAN. 

63 xxviii. .J — Brock v. 

Benness (1898), 29 O. R. 468.— CAN. 

63 xxix. .] — In an action in 

ejectment by a landlord who put the 
tenant into possession, the tenant is 
estopped from denying the landlord's 
title at the point of timo of the demise, 
& further cannot put forward in defence 
any adverse title to a portion of the 
demised premises acquired by him 
during the tenancy. The estoppel 
operates In the case of a tenant who 
remains in oossession even after the 
termination of the tenancy by notice to 
quit. — Mujibab Rahman v. Isttb 
Surati (1928), I. L. R. 56 Cal. 16. — 
IND 

63 xxx. -1 — In an action of 

ejectment : — Held ; defts. were in 
possession as tenants at pltfs. 8c were 
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estopped from denying pltfs.’ title. — 
Grant & Dominion Coal Co. v. 
McDonald (1933V, 6 M. V. R. 574 — 

CAN. 


sb. Lessor unincorporated society .] — 
Held : an unincorporated society suoh 
as the Chinese National League of 
China, although not within the pro- 
hibition of sect. 9 of the Companies 
Act, R. S. B. C., 1924, inasmuch as It 
has not “ for the object the acquisition 
of gain,” is incapable of making a 
lease ; the appellate ct. erred in holding 
that applt. was estopped from setting 
up incapacity of the alleged landlords 
on the ground that to do so would be 
tantamount to impeaching the title 
to the premises of the persons by whom 
it was let into possession of them as 
tenant. To extend the estoppel, 
which exists where the relationship of 
landlord & tenant Is admitted or 
established, & which prevents the 
tenant questioning the landlord’s title, 
so as to make it apply to a case in 
which the real question Is as to the 
existence of that relationship, seems 
to he wrong In principle Is quite 
unwarranted by the authorities. — 
Canada Morning News Co. v. Thomp- 
son & Binnington, Low Yee Qu an & 
Wai Hon, [1930] 8. C. R. 338; 3 

D. L. R. 833 ; revsg., [1929] 2 D. L. R. 
114 ; 1 W. W. R. 548 ; 41 B. 0. R. 24 : 
revsg ri928] 4 D. L. R. 628 ; 3 

W. W. R. 35 ; 40 B. C. R. 230. —CAN. 


PART I. SECT. 3. SUB-SECT. 1.— E. 

154 i. Whether tenant estopped — While 
possession retained — After expiration of 
tenancy.] — In an action in ejectment 
by a landlord who put the tenant into 
possession, the tonant la estopped 
from denying the landlord’s title at 
the point of time of the demise, 8c 
further cannot put forward in defence 
any adverse title to a portion of the 
demised premises acquired by him 
during the tenancy'. The estoppel 
operates in the case of a tenant who 
remains in possession even after the 
termination of the tenancy by notice 
to quit. — Mujibar Rahman v. Isub 
Surati (1928), I. L. R. 56 Calc. 15. — 
IND. 
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182. Add . Annotations : — Consd. Official Trustee 
of Charity Lands v. Ferriman Trust, Ltd., 
[1937] 3 All E. R. 85. Retd. Taylor v. Twin- 
berrow, [1930] 2 K. B. 10. 

204. Add. Annotations : — Consd. Bodenhurst 

Estates, Ltd. v. Barnes, Ltd., [1936] 2 All 
E. R. 3. Retd. Official Trustee of Charity 
Lands v . Ferriman Trust, Ltd., [1937] 3 
All E. R. 85. 


280 ^ Add, Annotations Apld. Weld v. Petre, 
[1929] 1 Ch. 33. Retd. Barratt v . Richardson 
& Cresswell, [1930] 1 K. B. 086. 

232. Add. Annotation : — Consd. Official Trustee of 
Charity Lands v. Ferriman Trust, Ltd., [1937] 
3 All E. R. 85. 

267. Add. Annotation: — Retd. Canadian Pacific 
Ry. Co. v. R., [1931] A. C. 414. 


Part II. — Agreements for Lease. 


830 *. .] — Doe d. Hastings v . Waters (1850), 

10 L. T. O. S. 213. 

862. Add. Annotation: — As to (1) Refd. Franco- 
British Ship Store Co. v . Compagnie des 
Charge urs Fran<?aise (1926), 42 T. L. R. 735. 

365. Add. Annotation : — Refd. Caney v. Leith, 
[1937] 2 All E. R. 532. 

808. Add. Annotations : — Consd. Todd v. Jones 
Bros., Ltd. (1930), 15 Tax Cas. 390. Refd. 
Keppel v . Wheeler, [1927] 1 K. B. 577; 
Trollope (Geo.) & Sons v. Martyn Bros., [19341 
2 K. B. 436. 

370a. Agreement " subject to the terms of a 

, lease.” ] — Deft, employed house agents to let 
shop premises at 155, Hiyh Street, Bromley, 
Kent, & on Dec. 9, 1930, pltf., after inspect- 
ing the premises, offered to take a lease. In 
reply the house agents wrote to him on the 
same day : “ Comer shop, 155, High Street, 
Bronley. Referring to our conversation 
this morning on the telephone, we confirm 
that, subject to the terms of a lease, our 
client is prepared to accept your offer to take 
the above premises on a 7, 14 or 21 years’ 
lease at a rent of £350 per annum for the 
first 14 years, rising to £375 for the last 
7 years .... We have instructed Mr. 
Bromley’s solrs. to put the draft lease in 
hand immediately to forward to your 
solrs. ...” The draft lease was forwarded 
on the same day, & after negotiations as to 
its terms deft.’s solrs. wrote on Dec. 29, 
1930, to pltf.’s solrs. : “We have now 
received our client’s instructions on the draft 
lease, & he is prepared to accept your client’s 
alterations. We are, therefore, having the 
lease engrossed, & will forward you a counter- 
part for execution by your client in due 


course.” This was done, but deft, then 
refused to execute the lease, & on Jan. 24, 
1931, granted a lease of the premises to some 
one else. On Feb. 3, 1931, pltf. commenced 
proceedings for specific performance, or, 
alternatively, damages : — Held : there was 
no binding contract to grant a lease, as the 
expression “ subject to the terms of a 
lease ” in the letter of Dec. 9, 1930, meant 
“ subject to the terms to be contained in a 
lease executed by the lessor.” It followed 
that even if deft.’s solrs. were the agents of 
deft, to communicate by their letter of 
Dec. 29, 1930, the fact that deft, had himself 
agreed to the terms of the lease, so that this 
letter was a sufficient memorandum of the 
agreement signed by the deft.’s "duly autho- 
rised agents within Law of Property Act, 
1925 (c. 20), s. 40, there was no binding 
contract, because the result of the letter of 
Dec. 9, 1930, was that there could be no 
concluded agreement until the lease had 
been executed. — Raingold v. Bromley, 
[1931] 2 Ch. 307; 100 L. J. Ch. 337; 145 
L. T. 011. 

Annotation : — Apld. Berry, Ltd. r. Brighton & Sussex 
Building Society, [19311] 3 All E. R. 217. 

370b. Agreement subject to a lease to be 

drawn up.] — An offer to take a three years’ 
lease of premises was accepted on behalf of 
the landlord, subject, inter alia , “ to a lease 
to be drawn up by our clients’ solrs.” : — 
Held : the agreement amounted to nothing 
more than agreement to enter into a contract 
at some future time, & was, therefore, void. — 
Berry, Ltd. v. Brighton & Sussex Build- 
ing Society, [3 939] 3 All E. 11. 217. 

381. Add. Annotation: — As to (1) Refd. Blay v. 
Pollard & Morris, [1930] 1 K. B. 028. 


PAHT I. SECT. 3, SUB-SECT. 1.— I. (a). 

107 v. .] — Where alter a 

tenant has been let into possession a 
party other than the one who lot him 
into possession claims to be entitled to 
the rent, the tenant may dispute his 
title even though the tenant has agreed 
to pay & has actually paid rent to him. 
— Hebert v. Georqe, [1933] 3 

W. W. It. 399 ; 4 D. L. It. 658.— CAN. 

PART I. SECT. 3, SUB-SECT. 3. 

*d. Lease by life tenant to reversioner— 
Until death of lessor .] — A lease by a life 
tenant for a term certain to the 
reversioner, containing a covenant by 
the lessee to pay rent to the lessor, “ her 
heirs A assigns,” does not estop the 
lessee from showing that he has become 
owner on the lessor's death. — T hatcher 
v. Bowman (1889). 18 O. R. 265.— CAN. 

PART II. SECT. 3. SUB-SECT. 1. 

337 vi. .}— Land Titles 

Act, R, S. S., 1930, s. 99 (b) .provides 


that there is an implied covenant by a 
lessee to keep & yield up the demised 
land in good & tenan table repair, 
“ aocidents & damage to buildings 
from fire, storm, & tempest or other 
casualty & reasonable wear & tear 
excepted *’ ; — Held : the words “ or 
other casualty ” are not restricted to a 
casualty of the same nature as fire, 
storm, or tempest, but mean any 
unforeseen & unavoidable occurrence 
as distinguished from a happening 
which could have been avoided. Also, 
the word “ lire,” because of its con- 
junction with the words preceding & 
following it, must be limited to such 
fires as are purely accidental, with the 
result that, with respect at least to a 
tenant for a term of years, sub -sect. ( b ) 
has not made any change in his liability 
for fires, it bemg still governed by 
Statute of Marlbridge, 52 Hen. 3, c. 23, 
s. 2, as limited by 14 Geo. 3, c. 78, 
s. 86, which provides in effect that no 
person is liable for any fire accidentally 
begun. — Roberts e, MoMannis, [1933] 
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1 W. W. R. 193.— CAN. 

337 vii. .1—14 Geo. 3, 

c. 78, s. 86, whioh is in force in Saskat- 
chewan, protects a tenant from liability 
for damage to the leased premises 
caused by fire therein only in the case 
of “ accidental ” fire, i.e. a fire not due 
to his negligence or wilful act. Damage 
t*o leased premises caused by a fire 
resulting from a tenant's positive act, 
either wilful or negligent, Is voluntary 
waste. Damage caused by his failure 
to take precaution to prevent a fire is 

E ermissive waste. The fact that a 
indlord has agreed with his tenant to 
insure the demised building against 
fire & has not done so does not dis- 
entitle him to recover damages he may 
otherwise be entitled to for negligence 
of the tenant resulting in the burning 
of the building, nor does the fact that 
the tenant believed the landlord had 
insured the building raise any estoppel 
against the landlord in such an action. 
— Cherry v. Smith, [1933] 1 W. W. R. 
205.— CAN. 
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390. Add. Annotation : — Refd. Hawkesworth v. 
Turner (1930), 46 T. L. R. 389. 

396a. Letter purporting to enclose engross- 
ment — & engrossment.]— A prospective lessee 
having orally agreed to take a lease from a 
prospective lessor, a draft lease embodying 
the terms was approved by their respective 
solrs. By arrangement the engrossments of 
the lease counterpart were then prepared 
by the lessee’s solrs., who subsequently wrote 
to the lessor's solr. purporting to enclose the 
engrossment of the lease for his signature, & 
saying they had written to the lessee & 
expected to exchange parts shortly. By 
mistake the engrossment of the counterpart 
was enclosed to the lessor’s solr., <fc the 
engrossment of the lease to the lessee, who 
subsequently delivered it to the lessor’s solr.’s 
messenger in exchange for the engrossment 
of the counterpart. Shortly after this the 
lessee, relying ( inter alia) on Stat. Frauds, 
repudiated the oral contract : — Held : the 
lessee’s solrs.’ letter purporting to enclose the 
engrossment of the lease coupled with that 
engrossment, subsequently handed over by 
the lessee in person, constituted a sufficient 
memorandum of the oral contract. — Horner 
v. Walker, [1923] 2 Ch. 218 ; 92 L. J. Oh. 573 ; 
129 L. T. 782. 

444. Add. Annotation : — Refd. Flexman v. Corbett, 
[1930] 1 Ch. 672. 

463a. .] — Bowers v. Cator (1798), 4 Ves. 91 ; 

31 E. R. 47. 

470a. .1 — Pltf. agreed to let certain premises 

to deft, for seven years, but no lease was 
ever granted. Deft, entered into possession, 
& subsequently, with pltf.’s consent, assigned 
his interest in the agreement & premises. 
Before the expiration of the term pltf. com- 
menced an action against deft, for rent, the 
action being heard after the expiration of 
the seven years provided for by the agree- 
ment : — Held : specific performance of the 
agreement could have been granted <fc the 
action was therefore maintainable. — Gilbey 
r. Cossey (1912), 106 L. T. 607 ; 56 Sol. Jo. 
363, D. 0. 

472a. .] — Anon. (1718), 2 Eq. Cas. Abr. 

48 ; 22 E. R. 42, L. C. 

476. Add. Annotation : — Consd. Ariff v. Rai 
Jadunath Majumdar Bahadur (1931), 47 
T. L. R. 238. 


482. Add. Annotations ; — Consd. Ariff v. Rai 
Jadunath Majumdar Bahadur (1931), 47 
T. L. R. 238. Refd. Canadian Pacific Ry. 
Co. v. R., [1931] A. C. 414. 

487a. .] — Under an oral agreement, in 

1913, applt. leased to resp. a small piece of 
land in India. It was Intended in due course 
to execute a lease in writing for five years, 
renewable every five years, & in anticipation 
thereof resp. erected substantial structures 
on the leased land. No lease was, in fact, 
ever executed. In 1922 applt. served notice 
to quit upon resp., asserting that resp. was 
a monthly tenant ; & in 1923 a suit for 

possession of the land was instituted by 
applt. It was established that in 1918 resp. 
had notice that applt. refused to perform the 
terms of the oral agreement of 1913 : — Held : 
the acts of resp. were all referable to the oral 
contract of 1913 whch was enforceable 
against applt. for a certain time, but resp. 
had allowed his right to enforce that contract 
to become statute-barred. — Ariff v. Rai 
Jadunath Majumdar Bahadur (1931), 47 
T. L. R. 238. 

499. Add. Annotation : — RofcL Rye v . Purcell, 
[1926] 1 K. B. 446. 

501. Add. Annotation : — Retd. Rye v. Purcell, 
[1926] 1 K. B. 446. 

503a. .] — Allan v. Bower (1790), 3 Bro. 

C. C. 149 ; 29 E. R. 459, L. 0. 

Anruttatiov# : — Distd. Brodle v . St. Paul (17911, 1 Ves. 326. 

Refd. Cluytou v. A.-G. (1834), 1 Coop. temp. Catt. 97. 

522. Add. Annotation : — Refd. Knapp-Fi slier v. 
Crisp, [1936] 3 All E. R. 500. 

547. Add. Annotation : — Consd. Ladies’ Hosiery 
& Underwear v. Parker (1929), 46 T. L. R. 
43. 

568. Add. Annotations: — As to (1) Refd. Ariff v, 
Rai Jadunath Majumdar Bahadur (1931), 
47 T. L. R. 238. As to (2) Distd. Borman v , 
Griffith, [1930] 1 Ch. 493. 

600. Add. Annotations : — Refd. Torbay Hotels v . 
Jenkins, [1927] 2 Cli. 225 ; White v. Bijou 
Mansions, Ltd., [1937] 3 All E. R. 269. 

637. Add. Annotation : — Apld. Curtis Moffat, Ltd. 
v. Wheeler, [1929] 2 Ch. 224. 

639. Add. Annotation : — As to (2) Apld. Curtis 
Moffat, Ltd. v. Wheeler, [1929] 2 Ch. 224. 

749. Add. Annotation. : — Consd. Alexander v . Ray- 
son, [1930] 1 K. B. 109. 


PART II. SECT. 4, SUB-SECT. 1.— D. 

417 1. Tenant — Sufficiency of identi- 
fication .] — In an action for specific 
performance of an agreement for a 
lease the memorandum relied on by 
pltf. os satisfying sect. 4 of Statute 
of Frauds, II. S. B. C. 1936, was a 
letter addressed to deft, by real estate 
agents, in which they said, inter alia, 
“ We are authorised on behalf of a 
client to make you the following 
offer. . . . The premises will be used 
by the Lessee as a Restaurant. . . . 
we enclose herewith our cheque for 
$100.00 as a deposit ... to bo applied 
on account of the first month’s rent.” 
Deft, contended that the proposed 
lessee was not sufficiently identified by 
the letter : — Held : the proposed lessee 
was so described that his identity 
could not be fairly disputed, &, there- 
fore, the statute was satisfied. — 
Liteab v. Mattern. f 1938 1 l W. W. R. 
381 ; 2 D. L. R. 401.— CAN. 


PART II. SECT. 4 . SUB-SECT. 2.— 
C. (a) li. 

472 I. Whether part performance — 
Entry dfc expenditure with acquiescence 
of lessor.] — Where there whs a parol 
agreement between y itf . Sc deft, to 
the effect that pltf. would grant a 
permanent lease to deft, in respect 
of a piece of land, & whore no lease 
was either executed or registered, 
but deft, was put Into possession Sc 
erected structures thereon to pltf.’s 
knowledge, where It appeared that 
pltf. must have realised that deft, 
would not have constructed the same 
unless he was assured of the possession 
of a permanent right in the land, Sc 
that if the intention of pltf. was not 
to grant such a lease it might reason- 
ably be expected that ho would have 
objocted to the construction of such 
a building : — Held : in a suit of eject- 
ment bv the lessor, deft., not having 
obtained a lease in conformity with 
Transfer of Property Act. s. 107, read 
with Registration Act, s. 49, could 
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resist ejectment only it the case could 
be brought within the range of one or 
other of those principles of equity 
which have been held to apply to this 
country. — AitiF« v. JaduNath Majum- 
Dak (1928), 1. L. It. 56 Calc. 1090.— 
IND. 

PART II. SECT. 6, SUB-SECT. 1. 

se. Extent, of obligation. J — The Indian 
law does not make a distinction in 
principle between the obligation of a 
lessor & of a vendor, so far as regards 
the duty to givo a good title, though 
the incidents of these different types 
of contract may be different as regards 
the obligation to givo disclosure or to 
furnish proof thereof. — J yotiprasaI) 
Si Mm Deo ». H. V. Low Sc Co. (1929), 
I. L. R. 57 Calc. 1189.— IND. 

PART H. SECT. 8, SUB-SECT. 1.— 
C. (a). 

sf. Valuation of furniture.] — Walk eh 
v. Kelly (1871), 24 C. P. 174.— CAN. 
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749a. Fraud — Lease & collateral agreement in 
fraud of rating* authority.] The principle, 
that where it appears that the subject-matter 
of an agreement is intended to be used for an 
unlawful purpose the ct. will refuse to enforce 
it, applies equally where it is intended to use 
for the purpose of effecting an unlawful pur- 
pose documents containing the terms of an 
agreement. 

A landlord leased a flat for a rent of £450 
per annum , & at the same time contracted in 
writing with the tenant for the provision 
of certain services at an annual payment of 
£750-£l,200 in all. The services under the 
contract were substantially the same as those 
already provided for under the lease. 
Although the actual terms of the two docu- 
ments were not illegal, immoral or contrary 
to public policy, their execution was alleged 
to have been obtained by the landlord for 
the purpose of defrauding a valuation 
authority, by deceiving them as to the true 
rateable value of the premises, & by inducing 
them to believe that the true rent received 
by the landlord in respect of the premises 
was £450, & by concealing from them the, 


terms of the contract : — Held : if this were 
true, the landlord could not seek the assist- 
ance of the ct. to obtain either rent under the 
lease or payments under the contract. 
Although the hypothesis might be that the 
intention of the landlord was to use the 
two documents, & not their subject-matter, 
the flat, for an unlawful purpose, the principle 
applicable was the same. — Alexander v. 
Rayson, [1936] 1 K. B. 169 ; 105 L. J. K. B. 
148 ; 154 L. T. 205 ; 52 T. L. R. 131 ; 80 
Sol. Jo. 15, C. A. 

750. Add. Annotation : — Consd. Jardine v. A *-G- 
for Newfoundland (1932), 48 T. L. R. 199. 

796. Add. Annotation : — As to (1) Refd. Burnham - 
on-Sea Urban District Council v. Channing 
(1933), 77 Sol. Jo. 177. 

834. Add . Annotation : — Refd. York Glass Co. v. 
Jubb (1925), 134 L. T. 36. 

845a. Failure to perform condition precedent.] 

— Fischer v. Kamala Naicker (1860), 8 
Moo. Ind. App. 170; 2 L. T. 94; 8 W. R. 
655 ; 19 E. R. 495, P. 0. 

864. Add. Annotation: — Refd. Re Gough (1927), 
71 Sol. Jo. 470. 


Part III. — Leases. 


981. Add. Annotation : — Refd. Palmer v . Crone 
[1927] 1 K. B. 804. 

1082a. .] — Duck v. Braddyll (1824), 

M‘Cle. 217 ; 13 Price, 455 ; 147 E. R. 1047. 

Annotation : — Folld. Doe d. Kettle v. Lewis (1830), 10 B. & 
O. 673. 

1161a. Lease of rabbit warren — One thousand 

construed as twelve hundred.] — In a lease 
(inter alia) of a rabbit warren, lessee cove- 
nanted that, at the expiration of the term, 
he would leave on the warren 10,000 rabbits, 
the lessor paying for them £00 per thousand : 
— Held : in an action by the lessee against 
the lessor for refusing to pay for the rabbits 
left at the end of the term, that parol evidence 
was admissible to show that, by the custom 
of the country where the lease was made, 
the word thousand, as applied to rabbits, 
denoted twelve hundred.— -Smith v. Wilson 
(1832), 3 B. & Ad. 728 ; 1 L. J. K. B. 194 ; 
110 E. R. 260. 


1195a. .]— • -Sussex (Countess) v. Wroth 

(1582), Cro. Eliz. 5 ; 78 E. R. 272 ; sub nom . 
Sussex (Countess) <fc Worths Case, 4 Deon. 
05. 

1197a. .] — Slocomb v. Hawkins (1612), Yelv. 

222 ; 80 E. R. 145 ; sub 7iom. Shecomb v. 
Hawkins, Cro. Jac. 318. 

Annotations : — Consd. Berry v. White (1602), O. Bridg. 82. 
Refd. Mtm v. Baylles (1673), Kreem. K. B. 340 ; Winter 
v. Loveday (1097), 1 Com. 37. 

1208. Add. Annotation : — Refd. Hanson v. New- 
man, [1934] Ch. 298. 

1225a. — — .]— Anon. (1553), Bro. N. C. 
95, pi. 437 ; 73 E. R. 895. 

1258. Add. Annotation : — Refd. Manchester Corpn. 
v. Audenshaw U. C. & Denton U. C., [1928] 
Ch. 763. 

1265. Add. Annotation : — Refd. Cadogan v . Guin- 
ness, [1936] Ch. 515. 


PART II. SECT. 8, SUB-SECT. 1.— 
F. (p). 

814 ii. Right of party to waive 

condition in his favour. ] — Paramount 
Theatres, Ltd. v. Brandknberger, 
[1928] 4 D. L. R. 573; 62 O. L. R. 
570.— CAN. 

PART II. SECT. 8, SUB-SECT. 2.— 
A, (b) i. 

m I. Bread) clue to former tenant 

heading over.) — Dofts. leased to pltfs. 
premises for a term of flveyears com- 
mencing Sept. I, 1928. The T. oo. 
rofnsed to vacate the premises, con- 
tending that they were in possession 
under an oral lease, 6c an action was 
brought by the T. co. which failed Sc 
was dismissed ; but it was not until 
Sent. 7, 1929, that the present pltfs. 
obtained possession under their lease ; 
& this action was brought to recover 
damages suffered by reason of the 
delay. Defts. brought in T. oo. as 
third parties : — Held : pltfs. were 
entitled to succeed Sc to reoover more 


than nominal damages. — Regent 
Tailors, Ltd. v. McArthur, [1931] l 
D. L. R. 492 ; 66 O. L. R. 169.— CAN. 

PART IL SECT. 8, SUB -SECT. 2.— 
A. (o). 

p i. To set off money paid under 

agreement against damages.) — On the 
breach of a contract, forfeiture doeB not 
attach, in the absence of a stipulation 
therefor, to money handed over, not 
as a deposit to bind the bargain, but 
merely as a part payment under the 
contract; but the party to whom the 
money was paid is entitled to have set 
off, as against the claim for the return 
thereof, whatever sum he may be 
entitled to as damages for the breach, — 
Eng Chow v. Balfour, [1928] 3 
D. L. R. 608 ; [1928] 2 W. W. R. 158; 
22 Sask. L. R. 556.— CAN. 

PART III. SECT. 1, SUB -SECT. 6. 
sg. Unincorporated body — Effect of 
tease to.] — A lease cannot be made to an 
unincorporated body by name, & any 
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attempt to do so is nugatory. The 
utmost effect that can be given to suoh 
an attempted lease is to construe it 
as a lease to the members of the body 
as the membership existed at the date 
of the agreement. — Henderson v. 
Toronto General Trusts Oorpn., 
[1928] 3 D. L. R. 411; 62 O. L. R. 
303.— CAN. 


PART I1L SECT. 2, SUB-SECT. 1. 

972 v. .] — Williams Machine 

Co. of Winnipeg, Ltd. c. Winnipeg 
Storage, Ltd. (Man.). [1926] 4 

D. L. R. 1107 : [19261 3 W. W. R. 
451; revsd., [1928] 1 D. L. R. 12; [1927 J 
3 W. W. R. 665. 


PART III. SECT. 8. 

n I. “ Rights, liberties, privileges 

& appurtenances .**] — Held : to pass 
the right to advertise premises by 
means of a man standing with an 
advertisement board at the entrance to 
an arcade.— H enry, Ltd. v. M'Gladb, 
[1926] N. 144.— IR. 



VoL XXX.- Landlord and Tenant Cases 1267—1470. 


1267. Add. Annotation : — Refd. Cadogan v. Guin- 
ness, [1986] 2 All E. R. 29. 

1295. Add, Citation : — sub nom, R. v. Hastings 
Poor Haw Union Guardians, 13 L. T. 362. 

1308a. Lease in excess of power — Law of Property 
Act, 1926 (c. 20), s. 152 — Onus of proof of 
invalidity.] — Kisch v. Hawes Bros., Ltd., 
No. 6166a, post. 

1313. Add. Annotation : — Held. Taylor v. Twin- 
berrow, [1930] 2 K. B. 16. 

1355. Add. Annotation : — Retd. Lowther v. Clifford, 
[1927] 1 K. B. 130. 

1372a. Destruction of premises — By Ore.] — 

Deft, demised to pltfs. for three years a 
piece of land with a factory on it, & pltfs. 
were to keep the inside of the factory in 
repair. The agreement said nothing as to 
the repair of the outside & as to insurance, 
but gave pltfs. an option of purchase during 
the term. Deft, insured the factory against 
fire, &, on the occurrence of a fire which 
almost completely destroyed it, he received 
compensation from the insurance co. Pltfs. 
then gave notice of the exercise of their 


option of purchase & paid a deposit, but 
deft, declined to reinstate the walls & roof, 
& alleged that in exercising the option pltfs. 
had to take the property as it was. In an 
action for a declaration that pltfs. were not 
bound to proceed with the purchase* deft, 
counterclaimed for specific performance : — 
Held : since at the date of the exercise of the 
option pltfs., to the knowledge of deft., 
thought that he was going to re-erect the 
factory, the parties were never ad idem, & 
pltfs. were entitled to a return of their 
deposit, & the counterclaim <or specific 
performance failed. — London Holeproof 
Hosiery Go., Ltd. v. Padmore (1928), 44 
T. L. R. 499, 0. A. 

1373a. Effect of exercise — Termination of liability 
for rent. | — Cockwell e. Romford Sanitary 
Steam Laundry, Ltd., [1939] 4 All E. H. 
370, C. 

1408. Add. Annotation : — Reid. Oruse v. Mount 
(1932), 102 L. J. Oh. 74. 

1409a. Fraud inducing mistake as to Identity 

of lessee.] — S oyvlkr n. Potter, [1939 1 4 AH 
K. R. 178. 


Part IV. — Underleases. 


1424. Add. Annotation : — Apld. Be Russ & Brown’s 
Contract, [1934] Oh. 34. 


1425. Add. Annotation : — Consd. 
Brown’s Contract, [1934] Ch. 


Re 

34. 


RuS8 & 


1469. Add. Annotation: — Refd. Melzak v. Lilienfeld, 
[1926] Oh. 480. 

1470. Add. Annotations: — As to (2) Apld. Flexman 
v. Corbett, [1930] 1 Oh. 672. Retd. Melzak v. 
Lilienfeld, [1926] Oil. 480. 


PART III. SECT. 12. SUB-SECT. 1— A. 

sp. Option to purchase on sale being 
arranged — Whether sale bond fide .] — 
Grand Theatre, Ltd. v. Royal Trust 
(J o., Royal Trust Co. v. Leaoh, [1937] 
2 W. W. R. 615 ; 3 D. L. R. 760.— CAN. 

PART III. SECT. 12, SUB -SECT. 1.— 
B. (a). 

1873 i. Presumption of exercise.] — 
Cahuac v. Soott, Cahuac v. Erle 
(1872). 22 C. P. 551.— CAN. 

PART III. SECT. 12, SUB-SECT. 1.— 
B. (b). 

a i. .] — An agreement to lease 

made between deft, as lessor & pltf. aa 
lessee contained an option to purchase, 
of which the following are material 
portions : ” & it is hereby declared & 
agreed that if the lessee at any time 
prior to the expiration of the term 
hereby granted snail give to the lessor 
one month’s notice in writing that he 
desires to purchase the freehold of the 
said land hereby demised the lessor on 
or before the expiration of such notice 
will . . . transfer the said demised 
premises to the lessee.” etc. The notice 
of his desire to exercise the option was 
given by pltf. to deft, on Nov. 27, 
1928. The term of the lease expired 
on Dec. 1, 1928 : — Held : the option 
required for its exercise that one 
month’s notice thereunder should be 
given at a time to expire within the 
term of the lease & this condition, 
which must be strictly construed, not 
having been complied with there was 
no binding contract of sale. — Gardiner 
v. FluxTTi929) N. Z. L. R. 697 — N.Z. 

PART III. SECT. 12, SUB-SECT. 1.— C. 

8 i. “ Balance to be 

arranged. ”1 — An option given the lessee 
of a hotel to purchase it within a year 
for $45,000 : $15,000 cash & “ the 

balance to be arranged,” hold to be 
unenforceable because Incomplete. — 
McSorley v. Murphy, [19281 4 D. L. R. 
790 ; [1928] 3 W. W. R. 589 ; 40 B. C. R. 
403; affd. sub nom. Murphy v. Mc- 
Sorlky & Prince Edward Hotels, 
Ltd., [1929] 4 D. L. R. 247 ; S. 0. R. 
542.— CAN. 


PART HI. SECT. 13, SUB-SECT. 1. ~A. 

•k. Premises no longer aixiilablc for 
purposes contemplated.] — A fishery cu. 
were the tenants of salmon flHhtngs 
under a lease for nineteen fishing 
seasons. During the currency of the 
lease, the President of the Air Council, 
acting under statutory powers, made 
bye-laws converting the greater part 
or the area occupied by the fishings 
Into a danger zone for the purposes of 
aerial gunnery Sc bombing practice. 
The bye-laws provided that practice 
would take plaoe within the zone four 
days a week throughout the year, Sc 
that, during practice, no person might 
enter the zono, or bring thereon any 
vehicle, animal, vessel, aircraft or 
thing, & penalties were imposed for 
contraventions of the bye-laws. Tho 
effect of a due observance of these 
bye-laws would be to render the fishings 
incapable of possession for the purposes 
of the lease, & although bombing Sc 
firing practice had taken plaoe only on 
a portion of the days reserved, the 
fishery co. had not attempted, since 
the bye-laws were promulgated, to 
exercise their right of fishing. In an 
action by the fishery co. against their 
landlord for declarator that they woro 
entitled to abandon the lease : — Held : 
as the effect of the bye-laws was to 
cause total eviction from the fishings, 
the landlord could no longer maintain 
the pursuers in possession of the sub- 
jects of the lease, as he was bound to 
do, &, accordingly, pursuers were 
entitled to abandon the lease. — Tay 
Salmon Co. v. Speedie, [1929] 3. C. 
(Ct. of Sess.) 593. — SCOT. 

PART III. SECT. 13, SUB-SECT. 2. 

| i. -A printed form of lease 

contained the following covenant : 
“ 8c the said lessee for heirs, 

exors., administrators & assigns hereby 
covenant with the said lessor 
heirs & assigns to pay rent & to pay 
taxes & to repair.’ A notary public 
who completed the form in typewriting 
on oral instructions from two of three 
leasees typewrote “ their ” In the first 
space Sc r ‘ his ” in the second space. 
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The leaso so prepared but unexecuted 
was taken by defts. to pltf., & on his 
saying that ho wanted it signed bofore 
his solr., they wont to tho latter’s 
office. The solr. mado a number of 
interpolations in ink in the type- 
written parts of tho loase. These, 
deft, said, woro road & explained by 
the solr. to them. Tho lease, which is 
under seal, was then executed. The 
lessor sued for, inter alia, broach of 
covenant to pay taxon, the taxoH having 
been paid by him for the demised 
period. D efts, pleaded that the words 

Sc to pay taxes ” had been left in the 
lease by mistake, that pltf. nevor 
suggested or requested dofts. to 
pay taxes until notice to terminate the 
lease had been given him, & they asked 
that the lease be rectified by striking 
out said words : — Held : the lease 
should be rectified. — Pat.t.one v. Chj- 
CKOVVSKI, 1 1935 J 1 W. W. It. 641 ; 2 
D. L. R.697; 43 Man. L. it. 43.— CAN. 

si. Terms introduced (tiff wing from 
terms of agreement — Leas, executed 
under order Jor specific performance. I — 
Where a lease has boon executed Tinder 
an order of ct. for tho specific per- 
formance of an agreement, the party 
obtaining such Iouho is not estopped 
from proving that conditions Sc 
covenants have been Introduced into 
it different from those which were 
contained in the original agreement.— 
Freeman v. Kenny (1817). 1 Nfid. 
L. R. 3. — NFLD. 

PART IV. SECT. 3, SUB-SECT. 1. 

1435 ill. .]— Bkjoy Lal Seal 

v. Benarasidas Khandelwal (1927), 
I. L. It. 54 Calc. 948.— IND. 

1435 iv. -- — .} — Under Transfer of 
Property Act, 1882, having regard to 
s. 105 Sc a. 108 (j), an underlease for 
the entire residue of the under lessor's 
term operates, in the absenoe of a 
contract to the contrary, as an under- 
lease, Sc does not, as ordinarily under 
English law, constitute an assignment 
of the lease. — Hunsbaj t». Bkjoy Lal 
Seal (1929), 57 L. It. Ind. App. 110 , 



Cases 1514 — 1604, English and Empire Digest Supplement. 


1614. Add. Citations : — 96 L. J. Oh. 306 j 136 
L. T. 146. 

1626a. Underlessee of sub- term in mort- 

gaged premises — Covenant for further assur- 
ance In mortgage — Underlessee entitled to 
conveyance of legal estate — Law of Property 
Act, 1926 (c. 20), Sched. I., Part II., paras. 3, 
6 (d).] — A. in 1920 had become entitled to a 
sub-term in certain mortgaged leasehold 
premises acquired by purchase by a pre- 
decessor in title from a mtgee. The original 
mtge. was made in 1848, & contained a 
covenant by the then mtgor. with the then 
mtgee. his exors. administrators & assigns 
( inter alia ) for further assurance of the 
nominal reversion in the three outstanding 
days in the head lease, thereby mortgaged, if 
required. In the head lease were certain 
covenants by the lessee for repair of the 
premises. The freehold of the demised 
property ultimately became absolutely vested 
in pltf. for an estate in fee simple. A. had 
gone into possession of the mtged. premises, 
but relinquished such possession before 
the trial of the action. Pltf. alleged that, 
there had been a breach of the covenant to 
repair contained in the head lease & claimed 
( inter alia) damages against A. It appeared 
that the nominal reversion in the head lease 
, had never been got in by any one, & A. 
denied that, as there was no privity of estate 
between him & pltf., he could be held liable 
under the repairing covenant contained in 
the head lease. It was alleged, however, by 
pltf., that having regard to the fact that A., 
by reason of the covenant for further assur- 
ance contained in the mtge., was a person 
“ entitled to require a legal estate to be con- 
veyed to or otherwise vested in him ” under 
Law of Property Act, 1926 (c. 20), Sched. I., 
Part II., para. 3, such legal estate, namely, 
the nominal reversion, vested in him by 
Sched. II., Part II., para. 6 (d), & rendered 
him liable on the repairing covenants con- 
tained in the head lease : — Held : on the facts 
of the case, A. was liable by reason of the 


operation of Sched. I., Part II., paras. 3 & 
6 (d), as a person entitled to require a legal 
estate to be conveyed to or otherwise vested 
in him ; &, further, that he had not availed 
himself of the provisions of the Sched. to 
the Law of Property (Amendment) Act, 1920 
(c. 11), enabling persons to disclaim the vesting 
of any legal estate affected by onerous 
covenants. — Peachy v. Young, [1929] 1 Oh. 
449 ; 98 L. J. Oh. 237 ; 140 L. T. 008. 

Annotation: — Refd. St. Germans t;. Barker, [1936] 1 All E. R. 

849. 

1526b. Mortgagee by sub-demise — Equity 

of redemption statute-barred — -No declaration 
of vesting of head term.] — Prior to 1920 the 
equity of redemption of leaseholds, which 
had been mtgd. by subdemise without any 
trust of the nominal reversion, became 
statute-barred. The mtgees. did not after 
1925 execute a declaration that the head 
term had become vested in them under Law 
of Property Act, 1925 (c. 20), s. 89 (3). Upon 
the expiration of the lease, the reversioners 
sought to make the mtgees. liable upon the 
repair covenant in the lease, on the ground 
that the whole term had automatically 
vested in them under the transitional pro- 
visions of the Law of Property Act, 1925 
(c. 30) : — Held : this was not a case within 
Law of Property Act, 1925 (c. 20), Sched. I., 
Part II., para. 3. The words “ entitled to 
require any legal estate to be conveyed ” 
did not cover the case of a person who under 
sect. 89 (3) had power to declare a legal estate 
vested in himself ; but only applied to cases 
where he could “ require ” someone to convey 
to or vest the legal estate in him, & the 
mtgees. were not liable on the covenant to 
repair. — St. Germans (Eart.) v . Barker, 
[1930] 1 All E. R. 849 ; 105 L. J. Ch. 219 ; 
154 LT T. 495 ; 80 Sol. Jo. 307. 

1538. Add. Annotation : — Refd. Espir v. Basil 
Street Hotel, Ltd., [1936] 3 All E. R. 91. 

1562. Add. Annotation : — Refd. Whitham v. Bul- 
lock, [1939] 2 K. B. 81. 


Part V. — Agreements Collateral to Leases. 


1569. Add. Annotations : — Consd. Jameson v. 
Kinmell Bay Land Co. (1931), 47 T. L. R. 
410. Apld. Miller v. Cannon Hill Estates, 
Ltd., [1931] 2 K. B. 113. Refd. London 
County Freehold & Leasehold Properties, 
Ltd. v. Berktdey Property & Investment 


Co., [1936] 2 All E. R. 1039 ; Otto r. Bolton 
& Norris, [1936] 1 All E. R. 960 ; Terrene, 
Ltd. v. Nelson, [1937] 3 All E. R. 739. 

1578. Add. Annotation : — Refd. Re Savile Settled 
Estates, Savile v. Savile, [1931] 2 Ch. 210. 


Part VI. — Licence. 


1593. Add. Annotation: — Refd. Trico Products 
Corpn. &; Trico-Folberth, Ltd. v. Romac 
Motor Accessories, Ltd. (1933), 51 R. P. C. 90. 

1594. Add. Annotation : — Refd. Re Timber Re- 


gulations, Refund of Dues under, [1935] 
A. C. 184. 

1604. Add. Annotation: — Refd. Re Timber Re- 
gulations, Refund of Dues under, [1935] 
A. C. 184. 


PART IV. SECT. 6, SUB-SECT. 2. 
1471 i. By what covenants underlessee 
bound — Usual covenants — Underlease of 
licensed premises.} — MoGarrity v. 
Conuy (1927), 27 S. R. N. 8. W. 217 ; 
44 N. S. W. W. N. 61.— AUS, 


PART VI. SECT. 2, SUB-SECT. 1.— 
B. (b). 

s*. Use of theatre for boxing contests.] 
— On May 3, 1929, applt., being the 
owner of the Unity Theatre, entered 
Into a written agreement with one H., 
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of which the material terms were as 
follows : 44 Draft agreement . . . for 

the lease of Unity Theatre for conduct- 
ing boxing from May 3, 1929, to 
Nov. 22, 1929, inclusive. The . . . 
lessee ... to conduct one boxing 
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1609. Add. Annotation : — Refd. Peecb v. Best 
(1930), 99 L. J. K. B. 637. 

1611. Add. Annotations : — Consd. Re Southern 
Ry. Co. (1935), 153 L. T. 105. Refd. New 
Liverpool Eastham Ferry & Hotel Co., Ltd. 
• v. Ocean Accident & Guarantee Corpn., Ltd. 
(1929), 142 L. T. 349 ; Gooding v. Benfleet 
Urban District Council (1933), 49 T. L. R. 
298. 

1641. Add . Annotation : — Consd. Westminster 
Corpn. v. Southern Ry. Co., [19361 2 All E. R. 
322. 

1642. Add. Annotation : — Consd. Westminster 

Corpn. v. Southern Ry. Co., [1936] 2 All E. R. 
322. 

1643. Add. Annotations : — Consd. Westminster 

Corpn. v. Southern Ry. Co., [1936] 2 All E. R. 
322. Refd. L. C. C. v. Hackney B. C., 
[1928] 2 K. B. 588. 

1647. Add. Annotation : — Consd. Westminster 

Corpn. v. Southern Ry. Co., [1936] 2 All E. R. 
322. 

1649. Add. Annotation Consd. Clore v . Theatrica 

Properties, Ltd., & Westby & Co., [1930] 3 
All E. R. 483. 

1650. Add. Annotations : — Consd. Clore v. 

Theatrical Properties, Ltd., & Westby & Co., 
[1936] 3 All E. R. 483. Refd. Chaplin v. 
Smith, [1926] 1 K. B. 198 ; Walton Harvey, 
Ltd. v. Walker Sc Homfrays, Ltd., [1931] 
1 Ch. 274 ; Re Timber Regulations, Refund 
of Dues under, [1935] A. C. 184. 

1650a. .] — By an indenture, which is ordinarily 

called an agreement for the front of the house 
rights of a theatre, it was provided that : 
“ the lessor doth hereby demise & grant unto 
the lessee the free Sc exclusive use of all the 
refreshment rooms ... of the theatre . . . 
for the purpose only of the supply to & the 
accommodation of the visitors to the theatre 
Sc for no other purpose whatsoever.” There 
was a condition that the lease should not be 
assigned nor sublet except with the lessor’s 
consent. The definition clause stated that 
the terms lessor & lessee should include their 
executors administrators & assigns. An 
assignee of the lessor sought to prevent 


assignees of the lessee from exercising any 
of the rights conferred upon the lessee by 
the indenture : — Held : (1) the indenture was 
not a lease but a licence ; (2) being a personal 
contract, it could only be enforced by persons 
between whom there was privity of contract, 
Sc this was so even if it was a restrictive 
covenant. The assignee of the lessee had 
therefore no rights under the document. — 
Clore v. Theatrical Properties, Ltd., Sc 
Westby Sc Co., Ltd., [1936] 3 All E. R. 483, 
C. A. 

1651. Add. Annotation : — Refd. Gee v . Hazleton, 
[1932] 1 K. B. 179. 

1653a. .] — Gee v. Hazleton, No. 7041b, 

post. 

1655. Add. Annotation : — Consd. Westminster 

Corpn. r. Southern Ry. Co., [1936] 2 All E. R. 
322. 

1657. Add. Annotation Refd. Johnson v. Clarke, 
[1928] Ch. 847. 

1664a. Acquiescence.] — Whether any Sc what 
restrictions exist on the power of a licensor 
to determine a revocable licence to occupy 
land depends upon the circumstances of each 
case. In 1926 the Crown proceeded against 
appits. alleging that poles, carrying telegraph 
wires, which they had erected on the roadway 
of a Canadian Govt, railway, were a trespass 
thereon, Sc claiming damages ; alternatively 
the Crown claimed a declaration of appits.’ 
rights, if any. As to the main section of the 
telegraph line, the poles, as they stuod in 1926, 
had been erected upon the roadway between 
1905 & 1910 without leave or licence. As to 
two branch lines, the poles had been erected 
in 1893 & 1911 respectively, in each case 
while an agreement was in negotiation though 
no agreement was eventually concluded. 
The whole telegraph line, which was about 
600 miles in length, was used by the public 
as well as by appits. : — Held : ( 1 ) on the 

facts, at the date of the proceedings all the 
poles were on the roadway with the licence 
of the Crown. Although appits. had 
originally been trespassers in respect of the 
mam line poles, many years’ acquiescence Sc 
a claim to the payment of rent, had long 


contest each week to bo held on Friday 
night ... & to pay a rental of £9 per 
week, the rent to be paid each night of 
a boxing contest ... in the event of 
the lessee failing to carry out the above 
contract . . . the theatre can be leased 
to any other tenant for the purpose of 
conducting boxing.” H. conducted 
boxing contests in accordance with the 
agreement until July 25, 1929, when, 
in consideration of the payment to 
him of £150, ho assigned his rights 
under the agreement to the resp. 
Notice of the assignment was given to 
applt. on July 26, & it thereupon, by 
written notice to H., purported to 
cancel the agreement. The same 
evening (a Friday) it excluded H. & 
resp. from the theatre, & prevented 
them from conducting a boxing enter- 
tainment that had been arranged. 
Resp. & H. sued, claiming a declara- 
tion that the lease was valid & sub- 
sisting, & resp. also claimed damages. 
Applt. contended that the agreement 
only amounted to a license revocable at 
will, & that it had been determined : — 
Held: the agreement was a lease, & 
not a mere license revocable at will. — 
Perth Trades Hall v. Stadium 
(Perth), Ltd., [19321 W. A. L. R. 3. — 
AUS. 


PART VI. SECT. 2, SUB-SECT. 2. 

r 1. .} — New Brunswick & 

Nova Scotia Land Co. v. Kirk (1849), 
6 N. B. K. (1 All.) 443. — CAN. 

r II. .1 — Ducondu r. Pttptjy 

(1883), 9 App. Cas. 150 : 53 L. J. P. C. 
12 : 50 L. T. 129, P. C.— CAN. 

a i. .] — Rutter v. Orde (B. C.) 

(1918), 59 S. C. R. 658 ; 49 D. L. It. 
691.— CAN. 

a ii. .1 — Royal Bank or Canada 

r. R. (1921), 62 8. C. R. 313; 68 

D. L. R. 21. — CAN. 

a ill. .1— O’Brien v. R., [1927] 

2 D. L. R. 1139.— CAN. 

sj .Agreement to display advertisements 
in movable frames on enacts in post 
offices.) — Held: not a lease, but a 
licence to use the jmoces. — U. K. 
Advertising Co. v. Glasgow Bag- 
Wash Laundry, 11926] S. C. 303. — 
SCOT. 

•k. Agreement for operation of 
theatres. J— Defts., the lessees from pltfs. 
of two theatre buildings, entered into 
an agreement with the P. co. for the 
operation by it of the theatres. The 
agreement contained no words of 
demise or grant, no provision for 
exclusive occupation, & did not pur- 
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port to confer upon the P. co. any 
citato or interest In the land upon 
which the buildings stood : — Held : 
notwithstanding the use of the word 
“ rent ” in the agreement, & notwith- 
standing that it provided for exclusive 
management by the P. co., the agree- 
ment was not to be regarded as a lease 
but merely as a licence ; & pltfs. were 
not entitled to forfeit the lease to defts. 
for breach of the covenant therein 
contained not to assign or sublet 
without leave. To be a lease, a 
document rauBt confer a right of 
exclusive occupation. — Brookville v. 
Dobbie & Ritchie, B'rockvillk v. 
Paramount Theatres, Ltd., Brock- 
villk v. Dobbie, Ritchie & Para- 
mount Theatres, Ltd., [1929] 3 

D. L. R. 583 ; 64 0. L. R. 75.— CAN. 

•1. Agreement for supply of service 
station equipment.) — By an agreement 
purporting to be a lease A. demised to 
B. the exclusive privilege of installing 
oil & gasoline dispensing equipment In 
the service station owned by A., for 
five years at a rent. Lessee lent lessor 
$3,500 secured on service station & 
also the equipment. Lessor agreed to 
purchase all oil, gasoline, etc., from 
leasee : — Held : a licence, not a lease. — 
Cities Services Oil Co. v. Pauley, 
[19311 O. R. 685.— CAN. 
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since prevented them from being so regarded ; 
in the case of the branch lines, it was to be 
inferred that the poles had been erected by 
licence ; (2) the licence was revocable in the 
absence of any facts from which a contract 
that it should be irrevocable could be implied ; 
(8) having regard to the circumstances, the 
licence could be revoked only by a notice 
determining it upon a specified future date 
such as would give applts. sufficient time, 
not only to remove the poles & wires, but 
also to arrange for erecting them elsewhere. 
— Canadian Pacific Ry. Co. v. R., [1931] 
A. C. 414 ; 100 L. J. P. 0. 129 ; 145 L. T. 
129, P. C. 

1668a. Licence to advertise granted to tenant — 
Assignment of right to advertise by tenant.] — 

Deft, was the underlessee of premises used as 
- a petrol-filling station, & included in the 
parcels of the lease was the right to use the 
flank walls of the adjoining premises for 
advertising purposes. He granted to 
Odhams Press, Ltd., the owners of a business 
called the Borough Billposting Co., the right 
to, advertise on the flank walls. Pltf., the. 
successor in title to the underlessor, sought 
an injunction to restrain deft, from per- 
mitting any person other than himself to 
use the flank walls for advertising purposes, 
on the grounds that the right to advertise 
' was not assignable, or, alternatively, was 
not assignable apart fr m the land upon 
which the petrol station was situated, & also 
that there was an. implied term that the walls 
would be used only for advertisements con- 
nected with the business of the petrol-filling 
station : — Held : (1 ) the underlease contained 
nothing restricting the legal right of deft, to 
deal freely with the subjects of the grant 
& he could advertise anything he chose upon 
the flanks in question ; (2) thore being no 
restriction upon the right to advertise, the 
right was not an easement, as there was no 
connection as to user between the dominant 
& the servient tenements. — Clapman v. 
Edwards, [1938] 2 All E. R. 507 ; 82 Sol. 
.To. 295. 


1677a. — .] — Canadian Pacific Ry. v, R., 

No. 1664a, ante. 

1682. Add. Annotation : — Retd. Messager v. British 
Broadcasting Co. (1927), 97 L. J. K. B. 251. 

1685. Add. Annotation : — Reid. Canadian Pacific 
Ry. Co. v. R., [1931] A. C. 414. 

1686. Add. Annotation : — Retd. Candian Pacific 
Ry. Co. v. R., [1931] A. C. 414. 

1693. Add. Annotation : — Retd. Walton Harvey, 
Ltd. v. Walker & Homfrays, Ltd., [1931] 1 
Ch. 274. 

1694. Add. Annotation : — Consd. O’Cedar v . Slough 
Trading Co., [1927] 2 K. B. 123. 

1694a. Use ot Government railway roadway 

for telegraph poles.] — Canadian Pacific Ry. 
Co. v. R., No. 1664a, ante. 

1700. Add. Annotation : — Retd. Walton Harvey, 
Ltd. v. Walker & Homfrays, Ltd., [1931] 1 
Ch. 145. 

1705. Add. Annotation : — Retd. Johnson v. Clarke, 
[1928] Ch. 847. 

1708. Add. Annotation : — Retd. Gee v. Hazleton, 
[1932] 1 K. B. 179. 

1711. Add. Annotations : — Consd. Re Southern 
Ry. Co. (1935), 153 L. T. 105. Refd. Salis- 
bury House Estate v. Fry (1929), 98 L. J. 
K. B. 722 ; Johnstone v. Consolidated London 
Properties, Ltd., Towle v. Improved Industrial 
Dwellings Co., Ltd. (1932), 17 Tax Cas. 231. 

1717. Add. Annotation : — Consd. Re Southern Ry. 
Co. (1935), 153 L. T. 105. 

1727. Add. Annotation : — Apld. Caldecutt v. Piesse 
(1932), 49 T. L. R. 26. 

1728. Add. Citation 2 C. L. R. 1449. 

1757. Add. Annotation :■ — Refd. Reed v. Catte r- 
mole, [1936] 2 All E. R. 526. 

1758. Add. Annotation Refd. Reed v. Catte r- 
mole, [1936] 2 All E. R. 526. 

1758a. .] — Hunt v. Colson (1833), 3 Moo. & S. 

790. 

1761. Add. Annotation : — Refd. Reed v. Catter- 
mole, [1930] 2 All E. R. 526. 


Part VII. — Premises Included in the Demise. 


1783a. Garden not included.] — Anon. (1561), 

Moore, K. B. 24, pi. 82 ; Dal. 29, pi. 5 ; 72 
E. R. 415. 


1788. Add. Annotation : — Refd. Callard v . Beeney* 
[1930] 1 K. B. 353. 

1810a. Liberty of passage for pipes — Extent 


PART VI. SECT. 4. 

166611. .J — MacLarenCo. 

v. RlEc. Reduction Go. (Can.). [1926] 
4 D. L. It. 693.— CAN. 

PART VI. SECT. 6, SUB-SECT. 1. 

1669 iv. .] — Field ek v. 

Bannister. (I860) 8 Gr. 257. — CAN, 

1669 v .] — Deft, conducted 

a race meeting upon its land &, upon 
payment by pltf. of the admission 
charge, granted to pltf. a licence to 
enter on its land Sc view certain horse 
races. Pltf. duly entered on the said 
land for this purpose but, before the 
completion of the meeting, deft, pur- 
ported to revoke its licence & requested 
pltf. to leave the land. Upon refusing 
to leave, pltf. was forcibly removed 
Sc thereupon brought an action for 
damages against deft, for assault fie 
false imprisonment. Upon demurrer : 
— Held : the lioenoe though granted 


for value was revocable & there must 
be judgment for deft, upon demurrer. — 
Naylor v. Canterbury Pars Race- 
course Co., Ltd. (1935), 35 S. R. N. 
S. W. 281 ; 52 N. S. W. W. N. 82.— 
AUS. 

1669 vi. .] — Applt. brought 

an action at common law against resp. 
for damages for assault. The defence 
was that applt. was trespassing on 
resp.’s land Sc that resp.’s servants Sc 
agents requested him to leave the land , 
which he refused to do & resp.’s, 
servants 8c agents thereupon removed 
.him. using no more force than was 
necessary for that purpose, Sc that that 
removal was the alleged assault. 
Applt. , for reply on equitable grouuds, 
said that resp. was conducting a race 
meeting on the land Sc that in con- 
sideration of applt. paying four 
shillings resp. promised to allow him 
to remain on the racecourse Sc view 
the races, gave him leave fit lioenoe to 
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enter Sc remain on the racecourse for 
that purpose & promised not to revoke 
the licence : that applt. paid four 
shillings but resp., in breaob of the 
promise alleged, revoked the leave & 
licence Sc assaulted applt. in ejecting 
him from the racecourse. Reap, de- 
murred to this pleading : — Held : the 
licence, although given for value, did 
not create a proprietary interest in the 
land, but created a contractual right 
only, & was revocable at common law ; 
Sc equity did not preclude deft, from 
effectively revoking the licence or 
relying upon its revocation. — Cowell 
v. Rosehill Racecourse Co., Ltd. 
(1937), 56 O. L. R. 605 ; 43 Argus 

L. R. 273 ; 11 A. L. J. 32.— AUS. 


PART VII. SECT. 1, SUB-SECT. 2.— B. 

1778 1. What is appurtenant to house 
or messuage— Not space between shop- 
front & street .) — Reid v. Mimioo, [1927 ] 
1D.L.R. 285 : 59 O. L. R. 579.— CAN. 
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of right.] — Deft. co. were the lessees from a 
firm of architects for a determinable term of 
twenty-one years from June 24, 1923, & also 
occupiers of the first floor of a block of build- 
ings known as I. Court under a lease which 
contained a reservation “ excepting & re- 
serving unto the lessors & the person or 
persons for the time being occupying the other 
parts of the building the passage of gas water 
<fc other pipes <fc electric wires through the 
demised premises & the free running of water 
& soil in & through the pipes connected with 
the demised premises.” In May, 1924, pltf. 
took a lease of the second floor of I. Court 
from tfye firm, subject to a similar reservation. 
In exercise of the right reserved to the lessors 


& parsons occupying other parte of the 
premises pltf. conducted pipes from her 
premises through deft, co.’s part of the 
premises. Deft, co., after the operations had 
proceeded for some time, alleged that great 
inconvenience would be caused to them, & 
cut the pipes : — Held : the reservation gave 
no right to the lessors or pltf. to introduce 
any new pipes or wires into the premises. — 
Taylor v. British Legal Life Assurance 
Co. (1925), 94 L. J. Oh. 284 ; 133 L. T. 453 ; 
23 L. G. R. 585, 0. A. 

1817. Add. Annotation : — Aa to (4) Refd. Matania 
v. National Provincial Bank, Ltd. & Elev- 
enist Syndicate, Ltd. (1930), 155 L. T. 74. 


Part VIII. — Nature, Creation, 

1825. Add . Annotation : — Refd. Ladies Hosiery & 
Underwear, Ltd. v. Parker, [1930] 1 Ch. 304. 

1843. Add. Annotation: — As to (1) Consd. Taylor 
v. Twinberrow, [1930] 2 K. B. 16. 

1848. Add. Annotation: — As to (2) Refd. Lowther 
v. Clifford, [1927] 1 K. B. 130. 

1988. Add. Annotation : — Refd. Anchor Trust Co. 
v . Bell, [1926] Ch. 805. 

1975a. Duty of tenant from year to year — To use 
premises In tenantlike manner.] — A tenant 
from year to year is under an implied obliga- 
tion to use the demised premises in a tenant- 
like manner & to yield them up so used at the 
end of the tenancy. The obligation continues 
as long as he continues tenant. If he alters 
the character of the premises, he commits a 
breach of the obligation, & is liable in damages 
for the injury to the^ re version. — Marsden v. 
Edward Heyes, Ltd., [1927] 2 K. B. 1 ; 
96 L. J. K. B. 410 ; 136 L. T. 593, C. A. 

1978a. Option to take lease “ for any term 

suitable to ” occupier.] — Where premises had 
been for some years in the occupation of R., 
who produced a letter addressed to him in 
1915 & signed by the landlord, purporting to 
give R. an indefinite option of purchase, & 
alternatively an option to take a lease of the 
property for any term suitable to R., & an 
undertaking that so long as R. remained sole 
tenant the rent agreed on should not be 
increased : — Held : on the true construction 


and Duration of Tenancies. 

of the agreement R, was merely a tenant 
from year to year. — Johnson v. Clarke, 
[1928] Ch. 847 ; 97 L. .1. Oh. 337 ; 139 L. T. 
552; 72 Sol. ,1 o. 556. 

1982. Add. Annotation: — Consd. Ladies Hosiery 
& Underwear, Ltd. v. Parker, [1930] 1 Ch. 
304. 

1988. Add. Annotation : —Refd. Wembley Oorpn. 
v. Sherren, [J9381 4 All K. R. 255. 

2011a. .] — By a lease of 1838, land at the rear 

of four houses, numbered 16, 18, 20, & 22, 
was leased for a term ending Sept. 29, 1923, 
& by an underlease of 1906 was sub-let to J. 
till May 9, 1923. By an agreement of 
Oct. 10, 1914, J. let it to f\ for three years 
from Oct. 12, 1914, at a rent of £2 a week, 
payable weekly. On the land, <fc extending 
along the rear of Nos. 10, 18, & 20, was a 
shed, in which P. carried on the business of 
a general dealer until J 923, when he assigned 
the business to his wife & thereafter managed 
it for her. In 1919 pltf. co. took an assign- 
ment of the land behind Nos. 16, 18, 20, &> 
22 for the rest of the term comprised in the 
lease of 1838, subject to the underlease of 
1906. On July 8, J920, the Midland Bank 
acquired the leasehold reversion imme- 
diately expectant on P.’s tenancy under the 
agreement of 1914 : & on Oct. 6 in the 
same year pltf. co. acquired No. 18 & the 
land behind for fifty years from 8ept. 29, 


PART VIII. SECT. 4, SUB-SECT. 1.— A. 

sd. Under Soldier's Settlement Act.] 
— The Soldier’s Settlement Board 
entered into an agreement with McC. 
for the sale of land to him as authorised 
by the Act. This agreement, & the 
Act itself, provided that such agree- 
ment could only be cancelled for 
default by the settler to comply with 
the terms thereof, & in the case of land 
the same could only be re-possessed 
upon & after the Board giving to the 
settler thirty days' notice of its inten- 
tion to rescind said agreement : — 
Held : the tenancy at will, mentioned 
in sect. 22 (6) & sect. 31 of the Soldier’s 
Settlement Act, is a special statutory 
tenancy at will, & is not the tenancy 
at will known to the common law ; It 
is a modified or conditional tenancy at 
will. After the notice has boon given, 
the settler, if he remains on the land, 
becomes merely a tenant at will. — 
McClellan t. R., [1932] Ex. C. R. 18 ; 
revsd., [19321 S. C. R. 617 ; 4 D. L. R. 
79.— 6AN. 


PART VIII. SECT. 4, SUB-SECT. 1.— B. 

a i. .J— A tenancy at will may be 

implied where a person enters Into & 
remains in occupation of lands & tlie 
enjoyment of the profits, by arrange- 
ment with the owner, without payment 
of rent. Sc not as agont, or under any 
express contract of tenancy. If the 
owner visits the lands in the character 
of owner, & exercises rights of 
ownership animo possidenti , such visits 
may prevent tbo Statute of Limitations 
from running in favour of the tenant 
at will. — Woophouse v. Hoonky, 
[1915] 1 I. It. 296. — IR. 


PART VIII. SECT. 4, SUB-SECT. 1.— D. 

1855 ill. .] — Doe d. Purdy v. 

Petebs (1838), 2 N. B. R. (Ber.) 530.— 

CAN. 


PART VIII. SECT. 4, SUB-SECT. 2.— 
C. (a) i. 


.j— A . 


having 
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given to B. his bond in £2.500, con- 
ditioned, among other things, that C. 
& D. should reside on a certain lot of 
land so long as they conduotod them- 
selves in a manner agreeable to A. : — 
Held : no notice cm demand was 
necessary boforo bringing ejectment. — 
Tisdale v. Tisdale (1800), 10 C. P. 
100.— CAN. 


PART VIII. SECT. 6, SUB-SECT. 1. 

1946 I. Purchaser under agree- 

ment for sale at price payable by instal- 
ments — After forfeiture for non-pay- 
ment .] — Prince v. Moore (1864), 14 
C. P. 349.— CAN. 


PART VIII. SECT. 5, SUB-SECT. 2. 
si. Action for damages — Against 
landlord — Removal of roof by landlord .] 
— Held: damages not recoverable. — 
Hastings v. Leonidas, {1927 J 8. K. y. 
389 ; 21 Q. J. P. 156.— AUS. 


1884 vli. 
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1920, subject to the lease of 1838. After 
the end of his tenancy in 1917, P. had con- 
tinued in possession of the land & the shed, 
aying rent first to J., <fc, after Mar. 1923, at 
,’s direction, to the Midland Bank, which, 
in 1925, acquired the freehold reversion of the 
land at the rear of Nos. 20 & 22. No rent 
was paid by P. to pltf. co. There were 
negotiations at a later date for apportioning 
the rent between the bank & pltf. co. which 
did not result in a concluded agreement. 
In Sept. 1928, defts. entered into an agree- 
ment to purchase from the Bank the land at 
the rear of Nos. 20 & 22, & at the same time 
their solrs. wrote to pltf. co.’s solrs., asking 
if the co. would grant them a lease of the land 
in the rear of No. 18. After some corre- 
spondence pltf. co. refused to grant a lease 
of the land. & in Apr. 1929, commenced this 
action, claiming a declaration that it was 
entitled to the land, & alleging that deft. P. 
was at most a weekly tenant : — Held : by 
Maugham, J. (a) mere continuance in posses- 
sion by one originally in possession as tenant 
under a legal title, with the consent of the 
person who has become the landlord, may 
lead to the inference of a consensus that the 
one so continuing shall be a yearly tenant, 
but on the facts a consensus that P. should 
become a yearly tenant of pltf. co. could not 
* be inferred ; ( b ) the inference of a tenancy 
from year to year, which is drawn from the 
payment of rent by a tenant after the expira- 
tion of his tenancy, ought to be drawn only 
when such payments are by reference to a 
yearly rent, & P.’s payments of £2 a week 
rent to J. or the Midland Bank, after the 
expiration of the term granted by the agree- 
ment of 1914, were not so paid ; by the 
Court of Appeal, on the facts there was 
no consensus between pltf. co. & defts. 
giving rise to the relation of landlord & 
tenant, without deciding the question 
whether, if there had been such a consensus, 
it would in law have created a yearly or 
a weekly tenancy. — Ladies’ Hosiery & 
Underwear, Ltd. v. Parker, [1930] 1 Ch. 
304 ; 99 L. J. Ch. 201 ; 142 L. T. 299 ; 40 
T. L. R. 171, O. A. 

Annotation:— Consd. Swift v. Ambrose (1931), 47 T. L. It. 
594. 

2042. Add. Annotation : — Consd. Swift v. Ambrose 
(1931), 47 T. L. It. 594. 

2042a. Payment of rent after expiration 

of renewed tenancy.] — Pltf., by an agree- 
ment dated Mar. 5, 1928, let a flat to deft. 


from that date until Mar. 3, 1929, with an 
option to renew the tenancy for a further 
period of one year. Deft, exercised the 
option, & on the expiration of the renewed 
tenancy on Mar. 3, 1930, remained in occupa- 
tion of the flat & continued to pay the rent 
reserved by the agreement, but no definite 
arrangement was arrived at between the 
parties as to the terms on which deft, occu- 
pied : — Held : in these circumstances a 
tenancy from year to year was created by 
implication of law & derb. continued liable to 
pay rent until the determination of the 
tenancy by a proper notice to quit. — Swift 
v. Ambrose (1931), 47 T. L. R. 594. 

2053. Add. Annotation : — Refd. Taylor v. Twin* 
berrow, [1930] 2 K. B. 10. 

2064. Add. Annotation : — Refd. Wil chick v. Marks 
& Silverstone, [1934] 2 K. B. 56. 

2065a. Five years certain — Subject to six months’ 
notice thereafter.] — Jones v. Cory Bros. & 
Co., Ltd. (1934), 51 T. L. R. 359 ; 79 Sol. Jo. 
362, C. A. 

2078. Add. Annotations: — Consd. Swift v. Am- 
brose (1931), 47 T. L. R. 594. Refd. Lowther 
v. Clifford, [1927] 1 K. B. 130. 

2079. Add. Ayinotations : — Refd. Rye v. Purcell, 
[1926] 1 K. B. 446 ; Snowdon v. Ecclesiastical 
Comrs. of England, [1935] Ch. 181. 

2080. Add. Annotation : — Refd. Lowtlier v. Clifford, 
[1927] 1 K. B. 130. 

2084. Add. Annotation : — Refd. Snowdon r. 
Ecclesiastical Comrs. for England, [1935] Ch. 

181. 

2090. Add. Annotation : — Refd. Rye v. Purcell, 
[1920] 1 K. B. 446. 

2097. Citations: — Delete [1920] 1 K. B. 185 & 
add [1927] 1 K. B. 130 ; 90 J. P. 113 ; 24 
L. G. R. 231. 

Add. Annotations : — Apld. Olive v. Paynter, 
[1932] 2 K. B. 060. Refd. Mansfield v. 
Robinson, [1928] 2 K. B. 353 : Paul (R. <fc 
W.), Ltd. v. Wheat Commission (1935), 152 
L. T. 352 ; Wembley Corpn. v. Sherren, [1938] 
4 All E. R. 255. 

2101. Add. Annotation : — Refd. Lowther v. 

Clifford, [1927] 1 K. B. 130. 

2111. Add. Annotation : — Refd. Wilchick v. Mark 8 
& Silverstone, [1934] 2 K. B. 50. 

2150a. Demise to two & their children — Whether 
after-born children entitled.] — Stevens v . 
Lawton (1588), Cro. Eliz. 121 ; 78 E. R. 379. 


PART VIII. SECT. 6, SUB-SECT. 2.— 
B. (b). 

2034 x. .] — Hamburg r. 

Capb Breton Eleo. Co., [1926] 4 
D. L. R. G83 ; 68 N. S. 11. 341.— CAN. 

2034 xi. .] — Sturdee r. 

Merritt (1848), 5 N. B. H. (3 Ken) 
04 1— CAN., 


PART VIII. SECT. 6, SUB-SECT. 4.— 
A. (a). 

2101 i. Aft to option to pur- 

chase .) — A Crown loaRe provided that 
tho lessee upon paying a certain stated 
sum would be entitled to a conveyance 
of the lands in fee simple. The lessoos 
failed to renow their lease hut held 
over. In 19*27, the present occupants 
sent the Crown a cheque for the amount 
mentioned in tho leaso & requested a 


deed to the lands in question. The 
Crown returned the cheque & refused 
to convoy the land for the sum offered, 
hence the present petition of right : — 
Held : the option to purchase con- 
tained in the leaso in question herein, 
being unlimited as to time, was there- 
fore inoperative & void because of the 
rule against perpetultlos, & was not 
exercisable. The tenant who holds 
over with the consent of the landlord 
becomes a tenant from year to year & 
holds upon tho terms created by tho 
lease, so far as they are applicable to 
a tenancy from year to year. An 
option contained in a lease to purchaso 
tho reversion & so destroy the tonanoy 
is not one of the terms of the tenancy ; 
it Is a provision outside of the terms 
which regulate the relations between 
tho landlord os landlord, & the tenant 
os tenant, & Is not one of the terms of 


the original tenancy which will bo 
incorporated into the terms of the 
yearly tenancy created bv the tenant 
holding over after thb o.vpiration of the 
lease. — Tormey v. R., [1930] Ex. O. R. 
178.— CAN. 

PART VIII. SECT. 6, SUB-SECT. 5.— A. 

sm. Agreement to purchase — Agree- 

ment not carried out. ] — Held : the 
tenancy was not determined. — 
CROSKIIX V. WORTMAN (1863), 10 

N. B. R. (5 All.) 648 —CAN. 

PART VIII. SECT. 9, SUB-SECT. 3. 

sn. Sub -lease for life dt years .) — 

Held : the term of years was 

reversionary & not concurrent, & 
began to run when the life died. — 
Adams 9. M‘ Gold rick, [1927] N. I. 
127.— IR. 
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Part IX. — Renewal 

2242. Add. Annotation : — Consd. Swift v. Ambrose 
(1031), 47 T. L. R. 594. 

2243* Before this case, for “ See, note, Law of 
Property Act, 1925 (c. 20), e. 146,” read 
** See , now , Law of Property Act, 1922 (c. 16), 
s. 146.” 

2263. Add. Annotation : — Refd. Curtis Moffat v. 
Wheeler, [1929] 2 Ch. 224. 

2282a. .1 — Stone v . Theed (1787), 2 Bro. C. C. 

243 ; 29 E. R. 135, L. 0. 

Annotations : — Consd. White v. White (1804), 9 Ves. 554. 
Expld. Allan v. Backhouse (1813), 2 Ves. & B. 65. Consd. 
Shaftesbury Earl v. Marlborough Duke (1833), 2 My. & K. 

111. Refd. Bradford v. Brownjohn (18G8), 37 L. J. Ch. 

198. 

2282b. .] — Kempton v. Packman (1790), cited 

in 7 Ves. at p. 176 ; 32 E. R. 72. 

2286a. .] — Keir v . Robins (1838), 2 

Jur. 773. 

2287a. .] — Greenwood v. Evans (1841), 

4 Beav. 44 ; 49 E. R. 264. 

Annotations : — Apld. Jones v. Jones (1846), 5 Haro, 440. 
Expld. Hudleston v. Whelpdalo (1852), 9 Hare, 775. 
Reid. Hayward v. Pile (1870), 22 L. T. 893 ; Bute (Marquis) 
v. Ryder (1884). 53 L. J. Ch. 1090. 


Sect. 5. — TENANCIES OF BUSINESS PREMISES. 

See Landlord & Tenant Act, 1927 (c. 36). 
2306a. Application for new lease — Time for — 
Extension of time — Jurisdiction of county 
court.] — Under the rules of procedure made 
under Landlord & Tenant Act, 1927 (c. 36), 
a county court judge has no jurisdiction to 
grant an extension of time to a tenant who 
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of Tenancies. 

desires to make application to the court for 
a new lease at a time later than the time 
prescribed by sect. 5 (1) of the Act. — 
Donegal Tweed Co., Ltd. v. Stephenson 
(1929), 98 L. J. K. B. 657 ; 141 L. T. 262 ; 
45 T. L. R. 503 ; 73 Sol. Jo. 367 ; 93 J. P. Jo. 
380, D. C. 

2306b. Servloe of notice before Act In 

force — Effect of.] — A tenant whose tenancy 
expired on Mar. 26, 1929, sent on Mar. 23, 
1928, a notice in the prescribed manner by 
registered post to his landlords requiring 
them under sect. 6 of above Act, which Act 
came into force on Mar. 25, 1928, to grant 
him a new lease of his premises in lieu of 
claiming compensation under sect. 4 of the 
Act. In the county ct. the judge took the 
objection that the notice having been served 
before the Act was in force, he had no juris- 
diction. That decision having been affirmed 
by the Div. Ct., pltf. appealed : — Held : 
the landlord having in his possession on the 
day when the Act came into force a notice 
containing all the requisites for a proper claim, 
& that day being a day more than a year 
before the termination of the tenancy, the 
county ct. judge had jurisdiction to hear the 
claim. — Dobbin v . Ogden (1929), 98 L. J. 
K. B. 321 ; 141 L. T. 51 ; 45 T. L. R. 349; 
73 Sol. Jo. 190, C. A. 

2306c. Who may apply —Receiver for de- 

benture holders -Notwithstanding liquida- 
tion.] — A co. was the lessee of certain premises 
under a lease expiring on June 24, 1930. In 
1925 the co. issued a debenture by which 


PART IX. SECT. 2, SUB-SECT. 1.— B. 

2159 v. .] — A covenant to 

renew runs with the land, & can be 
specifically enforced by the assignee of 
a portion of vhe holding. — Secretary 
of State for India in Co unci t. 
v. Volkakt Brothers (1926), I. L. 
H. 60 Mad. 595.— IND. 


PART IX. SECT. 2, SUB-SECT. 3. 

n i. .] — Where a renewal clause 

in a lease confers on the lessee the right 
to obtain from the lessor on the oxpiry 
of the old term, but not until then, 
the grant of a new lease in prae.senti in 
continuation of the old, the lessor 
cannot, during the currency of the lease, 
though himself presently willing to 
grant a new lease, compel the lessee to 
accept it, even though the latter may 
have given notice or his intention to 
exorcise his right of renewal. — 
Kennedy t>. Berryman, 11925] N. Z. 
L. H. 178.— N.Z. 


PART IX. SECT. 2. SUB-SECT. 5. 

2i8i v. .] — Secretary of 

State fob India in Council ». Vol- 
kart Brothers, No. 2159 v, ante . — 

IND. 

2184 I. Representative of lessee — 
Executor .] — Nugent t>. McLellan, 
[1927] 4. D. L. R. 845.— CAN. 

p i. Not after transfer of lease- 

hold interest to others. 1 — J ogesh 
Chandra Roy v. Annada Charan 
Chaudhury (1926), 1. L. R. 53 Calc. 
590.— IND. 

PART IX. SECT. 2, SUB-SECT. 6. 
•p. Renewal by former partner .] — 
Held: the lease was held in trust for 
the partnership. -Pong e. Quong, 


[1927] 3 D. L. R. 128 ; [1927] S. O. R. 
271.— CAN. 


PART IX. SECT. 2, SUB-SECT. 9.— A. 

2200 v. Agreement indefi- 

nite .] — Geary v. Clifton Co., [1928] 
3 D. L. R. 64; 62 O. L. R. 257 —CAN. 


r i. .} — A lease of a house 

& consulting-rooms contained a 
oovenant for renewal & an option to 
purchase, under which the house was 
purchased : — Held : the covenant for 
renewal only applied to the entirety 
of the premises, cc not to the consulting* 
rooms alone. — Morris v. Dunbtonk, 
[1925] S. A. S. R. 340.— AUS. 

r u # .] — Secretary of 

State for India in Council v. 
Volkart Brothers (1928), L. R. 5. 
Ind. App. 423.— IND. 


sq. Notice of exercise of option — To 
whom given .] — A clause in defts.’ sub- 
lease, which was for two years, gave 
them an option for a' further period of 
three years at a named rental. “ three 
months’ notice in writing to be given 
in the event of this option being 
exercised.” In the head lease to R. & 
Co. It was provided that the lessors 
should appoint & keep some person 
residing in the city of T. where the 
building was, “ as their agent, to 
whom the lessees may pay their rent 
& give ail notices, & who will be 
authorised to receive applications for 
& grant all legal consents, waivers & 
other concessions to the lessees.” On 
Nov. 30, 1927, defts. addressed to the 
owners who resided in the United 
States. & to B. of the city of T. their 
Sent/’ a notice of their election to 
oontinue as tenants for the further 
period of three years. The notice was 
not served upon the owners but upon 
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B. :—Held : the notice was properly 
given to the original landlords, to 
whom ]<. & Co. had previously re- 
leased their Interest ; defts. were not 
bound to go to the United States & 
serve the landlords, wherever they 
were to be found. — Gray v. Cuamaxdy 
& Sons, l J 929] 2 D. L. R. 706; 03 
O. L. R. 495.— CAN. 


PART IX. SECT. 2, SUB-SECT. 11.— 

B (a). 

2243 ii. .] — A covenant in a 

lease, which provides for a renewal of 
the term, in order to be valid must 
designate with reasonable certainty the 
date oi the commencement & the 
duration of the renewal term to he 
granted. ThU certainty as to duration 
must appear from the express limita- 
tion of the parties or from reference to 
some collateral matter, itself certain 
or capable of being made so before tbo 
renewal lease takes effect which may, 
with equal certainty, bo applied in 
measurement of the continuance of the 
term. In the present case (where the 
lease was of certain rooms tc hallway 
In the lessor’s building which adjoined 
the lessee's hotel, the leased premises 
being used in connection with the 
hotel) -Held : the language used 
showed that the intention was to pro- 
vide for a right of renewal for such 
period as the lessees should need the 
use of the rooms for purposes specified, 
& , us there was nothing in the oovenant 
which enabled the ct. to determine 
the duration of the lessees’ need for the 
rooms, the covenant was too indefinite 
to be enforoed, & was therefore void 
for uncertainty. — G ourlay & Billings 
v. Canadian Department Stores, 
Ltd., [1933] S. C. R. 329 3 D. L. K. 

238.— CAN. 
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it charged all its undertaking & all its 
property, present & future, including its 
uncalled capital in favour of the debenture 
holders. On Apr. 22, 1929, the co. gave 
notice to the landlords under Landlord & 
Tenant Act, 1927 (c. 30), s. 5, requiring them 
to grant to it a new lease of the premises. 
In July, 1929, the debenture holders in 
exercise of the power on that behalf in the 
debenture appointed a receiver of the pro- 
perty & assets therein comprised. The 
landlords having failed to comply with the 
. co.'s request for the grant of a new lease the 
receiver on Sept. 23, 1929, commenced an 
action in the county ct. in the name of the 
co. to obtain the grant of a new lease. On 
Oct. 15 a compulsory order was made to 
wind up the company & a liquidator was 
appointed. At the hearing in the*county ct. 
preliminary objections were taken on behalf 
of the landlords : (a) that an order having 
been made to wind up the co. the receiver 
could no longer continue the action, & 
(6) that the notice by the co. requiring the 
grant of a new lease was not in the “ form 
prescribed ” by County Court (Landlord & 
Tenant) Rules, 1928, Ord. 60b, r. 2. The 
county court judge upheld the preliminary 
objections. On appeal: — Held: (1) the 

right to apply for a renewal of the lease under 
’ sect. 6 was a right given by the co. to the 
debenture holders as part c l their security, & 
the receiver was entitled to enforce that 
right notwithstanding the liquidation of the 
co. ; (2) sect. 5 did not require that the 

notice of claim for a new lease should be in 
any prescribed form, & therefore Ord. 60b, 

r. 2, so far as it required that the notice 
should be in a prescribed form was ultra vires. 
— Gough’s Garages, Ltd. v. Pugsley, 
[1930] 1 K. B. 016 ; 99 L. J. K. B. 226 ; 143 
L. T. 38 ; 40 T. L. R. 283 ; 74 Sol. Jo. 215 ; 
28 L. G. R. 239, D. C. 

Annotation : — Generally, Refd. Smith v. Metropolitan Pro 
perties Co., [1932] 1 K. B. 314. 

2306d. Whether prescribed form necessary — 

County Court (Landlord and Tenant) Rules, 
1928, Ord. 60b, r. 2.] — Gough’s Garages, 
Ltd. v. Pugsley, No. 2306c, ante . 

2306e. Proof of attachment of goodwill.] — 

Simpson v. Charrington & Co., Ltd., No. 
2300m, post. 

2306L Grant of new lease — What Included— In- 
corporeal right — Fishing.] — Where an in- 
corporeal right, such as a right of fishing, is 
demised along with corporeal hereditaments 
by the same lease, & the lessee uses both for 
the purpose of his trade or business, the 
incorporeal right is part of the “ premises ” 
within Landlord & Tenant Act, 1927 (c. 36), 

s. 5. Therefore, on the expiration of such a 
lease, the lessee, if he can show that the 
compensation for goodwill to which under 
the Act he would be entitled would not com- 
pensate him for the loss of goodwill if he 
removed to & carried on his trade or business 
in other premises, may require a new lease of 
the premises which shall include the in- 
corporeal right demised by the original lease. 
— Whitley v. Stumbles, [1930] A. C. 644 ; 
99 L. J. K. B. 518 ; 143 L. T. 441 ; 40 T. L. R. 
566 ; 74 Sol. Jo. 488, H. L. ; affg., S. 0. sub 
nom . Stumbles r. Whitley, [1930] 1 K. B. 
393, C. A. 


2306g. Basis of compensation.] — (1) Held: the 
basis of compensation under the Act is not 
the loss suffered by the tenant, but the 
benefit accruing to the landlord. 

(2) Under sect. 4 (1) it is irrelevant to 
inquire whether the “ higher rent ” is derived 
from a letting for the purpose for which the 
premises were previously let or for any other 
purpose ; & if the landlord could let the 
premises for any other purpose at a higher 
rent than they would have realised for the 
same purpose, goodwill included, he will not 
be liable to pay compensation to the tenant. 
— Hudd v. Matthews, [1930] 2 K. B, 197 ; 
99 L. J. K. B. 021 ; 143 L. T. 383 ; 94 J. P. 
204 ; 40 T. L. R. 496 ; 74 Sol. Jo. 406 ; 28 
L. G. R. 480, D. C. 

Annotation : — As to (1) Reid. Whiteman Smith Motor Co. i>* 
Chaplin, [1934] 2 K. B. 35. 

2306h. .] — Pltfs. were the tenants of premises 

at which they & their predecessor in title had 
carried on the trade or business of a motor 
garage, repair works, & petrol-filling station 
for nearly fourteen years. They claimed 
under Landlord & Tenant Act, 1927 (c. 30), 
s. 5, that a new lease of the premises should 
be granted to them on the ground that the 
sum that could be awarded to them as com- 
pensation for goodwill under sect. 4 would 
not compensate them for the loss they would 
sustain if they removed & carried on their 
business elsewhere. The referee' appointed 
under sect. 21 of the Act adopted the follow- 
ing process in arriving at the value of the 
goodwill under the Act. Having assessed 
the average annual profits of the business 
at £750, he took one-third of that sum, i.e., 
£250, & capitalised it at two & a half years’ 
purchase, making the capital value of the 
adherent profit £025. With that sum he 
compared the capital value of the increase 
in rental value of the premises due to causes 
irrespective of the tenants’ trade or business. 
He found, as a fact, that the increase in 
rental value due to causes other than the 
trade or business was £50 a year. That sum 
he capitalised on what was called “ the 7 per 
cent, table,” or, at approximately, fourteen 
& a quarter years’ purchase, arriving at a 
sum of over £700, & as that sum was more 
than the £625 capitalised value of the 
adherent profit, the referee was of the 
opinion that no compensation for goodwill 
was payable to pltfs. under the Act, & he 
could not recommend that a new lease should 
be granted to them. His report was adopted 
by the county ct. judge, who refused to 
grant a new lease on the ground that pltfs. 
had not shown a goodwill entitling them 
to compensation : — Held : the referee had 
adopted a wrong process in arriving at the 
value of the goodwill within sect. *4 of the 
Act. The test required by that sect, was 
to ascertain the difference between the rental 
value with goodwill & the rental value with- 
out goodwill. — Whiteman Smith Motor Co., 
Ltd. v. Chaplin, [1934] 2 K. B. 35 ; 103 
L. J. K. B. 328 ; 160 L. T. 354 ; 60 T. L. R. 
301, D. C. 

Annotations : — Co usd. Charrington & Co. v. Simpson, [1936] 
A. C. 325 ; Dartford Brewury Co. v. Freeman, [1938] 4 
All E. R. 78. 

2306 j. What may be considered.] — In 

considering whether a tenant is entitled to 
compensation for goodwill extraneous cir. 
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cumstances. such as the changing conditions 
& character of the neighbourhood & in- 
habitants A of the business, are properly 
taken into consideration ; for a tenant is not 
entitled to compensation for goodwill which 
is attributable solely to those circumstances. 
— Charrington A Co., Ltd. v. Simpson, 
[1935] A. C. 325 ; 104 L. J. K. B. 220 ; 152 
L. T. 409 ; 51 T. L. It. 270 : 79 Sol. Jo. 144, 
H. L. ; affg 8, C. sub nom. Simpson v. Char- 
rington & Co., Ltd., [1934] 1 K. B. 04, C. A. 

1938]TATrE OI R d ' 7 y )artfora Bre wery Co. r. Freeman, 


2306k. .] — Upon a claim under Landlord 

&> Tenant Act, 1927 (c. 26), for compensation 
for loss of goodwill in respect of licensed 
premises, it was proved that the tenant had 
increased the trade of the house by inducing 
a number of clubs to meet upon the premises, 
had worked up a considerable dining-room 
trade, but that during the time immediately 
before the determination of the lease the 
business had not progressed as rapidly as 
other neighbouring houses. It was also 
shown that there was a considerable body of 
custom created by him which was so personal 
to him that it attached to him, A not to the 
premises : — Held : (1) the club trade A the 
dining-room trade were properly taken into 
consideration in assessing the compensation 
for loss of goodwill ; (2) the comparison with 
other neighbouring houses did not bar a 
right to compensation, so long as it was shown 
that appet. A his predecessors had made some 
relevant addition to the value of the premises ; 
(3) as the personal goodwill could not bo made 
the subject of compensation under the Act, 
this was a case in which a new lease ought to 
be granted. — Hartford Brewery Co., Ltd. 
v. Freeman (No. 2), [1938^ 4 All K. It. 78. 


23061. Action for compensation — Time for bring- 
ing.] — Held : a tenant is not entitled, before 
the tenancy has expired & before he has 
quitted the holding, to bring an action to 
recover compensation under Landlord A 
Tenant Act, 1927 (c. 36), s. 4 (1). — Smith v. 
Metropolitan Properties Co., Ltd., [1932] 
1 K. B. 314 ; 101 L. J. K. B. 110 ; 146 L. T. 
133 ; 48 T. L. R. 32 ; 75 Sol. Jo. 813, D. C. 


2306m. Premises for which compensation payable 
— Licensed premises.] — The tenant of pre- 
mises licensed for the sale of intoxicating 
liquor for consumption off the premises gave 
notice to his landlord under sect. 4(1), that he 
claimed to be entitled, at the termination 
of his tenancy on quitting the holding, to be 
paid by the landlord compensation for good- 
will, A further that, as the sum that could be 
awarded under sect. 4 would not compensate 
him for the loss of goodwill he would suffer 
if he removed A carried on business elsewhere, 
he claimed, in the alternative, to be entitled 
to a new lease in accordance with sect. 5. 
The premises had been licensed during the 
whole of appet.’s tenancy: — Held : (1) the 
claim was not invalid by being stated in the 
alternative ; (2) the terms of proviso (e) 

to sect. 4 (1) did not debar a tenant of pre- 
mises where the sale of intoxicating liquor 
was the sole trade carried on from claiming 
compensation ; (3) the tenant, in order to 
prove that goodwill had become attached to 
the premises was not bound to show that he 
had done more than -any tenant of ordinary 
capacity & energy would have done ; (4) the 
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tribunal under the Act of 1927 for deter- 
mining the amount of compensation payable 
to a tenant for goodwill, or determining 
whether a new lease should be granted to him, 
is the county ct. ; & in dealing with a report 
made by a Referee under sect. 21 the county 
ct. judge may if he thinks fit adopt, vary or 
disregard the findings of the Reforee ; (5) on 
an appeal from the decision of the county ct. 
in such a case the appellate tribunal is bound 
by the findings of fact of the county ct. 
judge unless (a) there was no evidence to 
support them, or (6) the findings are mixed 
questions of fact A law which turn upon the 
construction of the statute, (b) a finding as 
to goodwill is a proper subject of appeal.-— 
Simpson v. Charrington A Co., Ltd., 
[1934] 1 K. B. 64 ; 103 L. J. K. B. 49 ; 150 
L. T. 103 ; 50 T. L. R. 40, C. A. ; on appeal , 
sub nom. Charrington A Co., Ltd. v. 
Simpson, [1935] A. C. 325 ; 104 L. J. K. B. 
226 ; 152 L. T. 469 ; 51 T. L. R. 270 ; 79 
Sol. Jo. 144, H. L. 

Annotations : — As to (I) Gonsd. Frooman v. Hartford Brewery 
Co., [19381 3 All E. R. 120, Generally, Consd. Whiteman 
Smith Motor Co. v. Chaplin, [1 m I 2 K. B. 35, D. 0. 

2306n. Ability to let premises at higher rent— 
Purpose of letting- How far material.] — 

, Htjdd v. Matthews, No. 2306g, ante. 

2306o Contracting out of Act — Adequacy of con- 
sideration.] — Holt v. Cadogan (1930), 40 
T. L. R. 271, C. A. 

2306p. Form of notice.] — Simpson r. Charring- 
ton & Co., Ltd., No. 2306m, ante. 

306q. County court — Powers in relation to 

referee’s report.]— Simpson v. Chahrington 
A Co., Ltd., No. 2300m, ante. 

2306r. .] — British A Argentine Meat 

Co., Ltd. v. Randall, [1939] 4 All E. U. 293. 

2306s. Appeal from — On finding as to good- 

will.] — Simpson v. Charrington A Co., 
Ltd., No. 2306m, ante. 

2306t. Questions of act.] — S impson v . 

Charrington A Co., Ltd., No. 2306m, ante. 

2306u. What amounts to “ Improvement ” — 
Demolition & rebuilding.] — At the date of 
this action pltfs. were assignees of two leases, 
executed respectively in 3 011 A 1918, demis- 
ing for ninety-nine years from June 24, 1910, 
certain land with a cinema thereon. Deft., 
at the date of the action, was the freeholder. 
In both leases were covenants not without 
the lessor’s written consent to use the holding 
or permit its use except as a hall licensed for 
entertainments A meetings, such consent 
not to be unreasonably withheld, A in tho 
lease of 1918 there was also a lessee’s covenant 
not to erect or permit the erection of any- 
thing on or near the south-west comer of the 
land so as to prevent access to the windows 
of the lessor’s shop & premises adjoining the 
land on its south side, or to interfere with the 
access & use of light A air to A for such 
windows. Until Mar. 31, 1938, the building 
had always been used as a cinema. The 
licence for its use was not then renewed, A 
pltfs. were told that they would not be given 
a licence to use for public entertainment 
any building on the land not conforming 
to certain requirements. In 1937 pltfs. had. 
submitted to deft, a plan A specification for 
shops with flats above, to be built on t in- 
land after demolishing the cinema. They 
now wished to proceed with the demolition 
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& building. They had not served on deft., 
in accordance with Landlord & Tenant Act, 
1927, s. 3 (1), notice of intention to make the 
improvement. Deft, admitted that the pro- 
posed works would enable the holding to be 
used profitably & increase its value for letting 
purposes & otherwise, but contended that 
works involving the entire demolition of all 
the buildings could not be an “ improve- 
ment ” within the meaning of the Act. 

Pltfs. claimed a declaration that the pro- 
posed works would constitute an improve- 
ment within sect. 3 of the Act, a declaration 
that they would constitute an improvement 
reasonable & suitable to the character of the 
holding within sect. 3 (1), & a declaration 
specifying, on the construction of the lease 
of 1918, the windows protected by the 
covenant in that lease: — Held: (1) the 
proposed works would be an improvement 
on the holding in any ordinary use of the 
word “ improvement,” <fc would constitute 
an “ improvement ” within sect. 3 ; 
(2) sect. 3 (1) did not refer only to alterations 
of Jmildings, for, if it did, the erection of a 
now building on unoccupied land could not 
be an improvement, & it was clearly intended 
that it might bo an improvement ; (3) the 


provision in the sub-sect, that there should be 
served on the landlord notice of the intention 
to make the improvement “ together with a 
specification & plan showing the proposed 
improvement & the part of the existing 
premises affected thereby ” was not incon- 
sistent with the view that improvement 
could include demolition & rebuilding ; 
(4) the provisions of the Act did not neces- 
sitate that rebuilding of business premises 
after demolition should, in order to constitute 
an “ improvement,” be a rebuilding for the 
purpose of the same business ; (5) the 

question whether the proposed demolition 
& rebuilding would constitute an improve- 
ment “ suitable to the character of the 
holding ” within sect. 3 (1), was hypothetical, 
since the tenant had not served on the land- 
lord notice of intention to make the improve- 
ment, &, since it would therefore have to be 
assumed that the landlord had objected to 
the improvement, & that the ct. was the 
proper tribunal, which in fact it was not : 
the ct. would not answer the question. — 
National Electric Theatres, Ltd. v. 
Hudgell, [1939] Ch. 553 ; [1939] 1 All E. 11 
567; 108 L. J. Ch. 249; 160 L. T. 467; 
55 T. L. li. 424 ; 83 Sol. Jo. 257. 


Part X. — Particular Properties. 


2830. Add. Annotations : — Retd. Ariff v. Rai 
Jadunath Majumdar Bahadur (1931), 47 
T. L. R. 238 ; Canadian Pacific Ry. Co. v. 
R., [1931] A. C. 414. 

2331. Add. Annotation : — Refd. Bernard v. 

Williams (1928), 139 L. T. 22. 

2337. Add. Annotation : — Refd. Waring v. Foden, 


Waring v. Booth Crushed Gravel Co. (1931), 
101 L. J. Ch. 33. 

2350. Add. Annotation: — Generally , Refd. Jardine 
v. A.-G. for Newfoundland (1932), 48 T. L. R. 
199. 

2361. Add. Annotation : — Refd. A.-G. v. Leeds 
Corpn., [1929] 2 Ch. 291. 


PART X. SECT. 2. SUB-SECT. 3.— A. 

•t. Land leased in lots by reference to 
plan — Lessor not entitled to depart from 
plan .} — Burns v. Dil worth Trust 
Board, (1925) N. Z. L. R. 488.— N.Z. 

PART X. SECT. 5. SUB-SECT. 1. 

■w. Common court — Repair — Extent 
of obligation.}— The wife of the tenant 
of a house in a tenement brought an 
aetion against the proprietors for 
damages In respeot of injuries, which 
she alleged she had sustained in con- 
sequence of a fall caused by her foot 
catching in a depression in the pave- 
ment of a common oourt at the back 
of the tenement. Pursuer averred 
that the depression had been there, & 
the condition of the pavement had 
been defective & dangerous, for some 
years, & that the defective state of the 
pavement was open & obvious. She 
did not aver that she was unaware of 
the defect, or that she had ever com- 
plained of it to defenders, nor did she 
deny defenders' averment that she 
had lived in the tenement for years : — 
Held: pursuer’s averments were not 
relevant to infer liability against de- 
fenders. — Young v. Campbell, (1924) 
8. C. 157.— SCOT. 

•x. Clause exempting landlord from 
liability in specified cases — Whether 
negligence included.] — While the janitor 
of an apartment block was using high- 
test gasoline in ridding one of the 
rooms of vermin, about which the 
tenant of the room had complained, an 
explosion ooeurred & the tenant was 
burned & her effects destroyed. The 
janitor was authorised by the president 
of deft, co., whioh was the landlord. 


to so use the gasoline, & the work 
required the removal & replacing of 
fixed boards & rails which wore part 
of tho permanent structure of the 
building. The lease exempted tho 
landlord from all liability for any 
accident, loss or damage arising in or 
about the building or premises from 
heating, steam, water, gas or electric 
lighting, or from any plant or appli- 
ances incident thoroto, JfL whether 
arising from fire, frost, rain, weather 
or defects In construction or materials 
“ or from any cause whatsoever ” ; 
It also exempted the landlord from 
liability for any acts of any agent, 
servant or workmen in any way 
occupied or engaged in or about the 
building or premises or in any capacity 
whatsoever ; it also provided that 
“ tho lessors are not responsible for tho 
cleaning or oare taking of the demised 
premises : — Held : even If the janitor’s 
acts constituted negligence, the work 
was not “ oleaning ” within the mean- 
ing of tho lease ; the ejusdem generis 
rule was not applicable to the acts 
referred to in the exemption clauses ; 
the expression “ agent, servant or 
workmen,” included all persons acting 
for deft, for whose acts it would be 
held responsible & thus included deft.’s 
president ; & the exemption clauses 

covered negligent acts. — F innemork 
v. T. Underwood, Ltd., (19301 2 
W. W. R. 348 ; 3 D. L. R. 939 ; 24 
Alta. L. R. 616 ; revsg [19301 2 
D. L. R. 873 ; 1 W. W. R. 665.— CAN. 

»y. Railing on porch.] — The malo 
pltf. was tenant or one of two suites 
which comprised the upper floor of a 
building owned by deft. The female 
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pltf., wife of her co-pltf., was shaking 
a rug on a porch at the rear of the suite 
when the railing thereon gave way & 
she was injured. In an action for 
damages pltfs. contended that the 
railing, in the condition it was, was a 
trap : — Held : after reviewing the 
facts as to the situation of the porch 
& its relation to the two suites, 
the railing was part of the demised 
premises. &, therefore, pltfs. had no 
right of recovery against deft. — A onkw 
v. Hamilton, [1932] 3 W W. R. 57 ; 
46 B. C. R. 147 ; affd., 40 B. C. R. 362 
—CAN. 

sz. Damage by fire — Inflammable 
refuse by elevator shaft .] — Pltf.’s hus- 
band leased from deft, a suite in doft.’s 
apartment building. On each floor, 
beside the freight elevator, & separated 
from the hall by swinging wooden 
doors, was a platform on which were 
garbage reoeptaclos. A Are occurred 
in the building, & in efforts to escape 
pltf. was injured & her husband was 
killed. For this & for property loss 
pltf. sued for damages. The Jury 
found that deft, was negligent in that 
it caused or allowed inflammable refuse 
to 1 ms deposited beside the elevator 
shaft & failed to safeguard such refuse 
against the danger of fire ; that such 
condition amounted to a trap or con- 
cealed danger created by deft. & caused 
the injuries, death & loss ; & judgment 
was entered for damages. The judg- 
ment was set aside by the Ct. of Appeal. 
Pltf. appealed : — Held : pltf. could not 
recover. — Hears v. City Securities 
Co., Ltd., [19321 S. C. R. 250.— CAN. 

■b. Unguarded lightwcU — Liability to 
guests of caretaker. }— -Pltf . at night fell 
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2371. Add . Annotation : — As to (1) Held. O’Cedar 
v. Slough Trading Co., [1927] 2 K. B. 123. 

2375. Add, Annotations : — Apld. Noble t>. Harrison, 
[1926] 2 K. B. 332. Refd. Pontardawe Rural 
District Council v . Moore-Gwyn, [1929] 
1 Ch. 666 ; Western Engraving Co. v. Film 
Laboratories, Ltd., [1936] 1 All E. R. 106 ; 
Collingwood v . Home & Colonial Stores, Ltd., 
[1936] 3 All E. R. 200. 

2376a. Liability of tenant.] — T illey v. 

Stevenson, [1939] 4 All E. li. 207, C. A. 

2381. Add, Annotations : — Consd. Morgan v. In- 
corporated Central Council of the Girl’s 
Friendly Society, [1936] 1 All E. R. 404 ; 
Taylor v. Liverpool Corpn., [1939] 3 All E. R. 
329. Refd. Coleshill v. Manchester Corpn. , 
[1928] 1 K. B. 776 ; Pitt v. Jackson, [1939] 
1 All E. R. 129. 

2387. Add, Annotation : — Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 

2389. Add, Annotation : — Consd. Western En- 
graving Co. v. Film Laboratories, Ltd., [1936] 
1 All E. R. 106. 

2390. Add, Annotation : — Refd. Booth v. Thomas 
(1926), 96 L. J. Ch. 160. 

2392. Add. Annotations : — Consd. Cunard v, Anti- 


fyre. Ltd. (1932), 49 T. L. R. 184 ; Bishop 
v . Consolidated London Properties. Ltd. 
(1933), 102 L. J. K. B. 267. 

2396a. ,] — Pltf. was on his way to visit 

the tenants of offices in a building owned by 
defts. The door leading to the lift was 
parially open, & pltf. thinking that the lift 
was there, stepped through the door, fell 
down the shaft & was injured. In an action 
for damages for the injuries received defts. 
contended that they had contracted with 
independent contractors to keep the lift in 
good working order, & that they did not 
know & could not reasonably be expected 
to know that the lift was out of order 
Held : pltf. was a licensee of defts. ; the 
negligence was that of the independent con- 
tractors & not of deftB. ; there was no trap 
of which defts. knew or ought to have 
known ; there was no contributory negligence 
on the part of pltf. — Morgan v. Girl’s 
Friendly Society (Incorporated Central 
Council), [1936] 1 All E. R. 404 ; 80 Sol. 
Jo. 323. 

2400. Add. Annotations : — As to (1) Consd. Still* 
well v. Windsor Corpn. (1932), 76 Sol. Jo. 
433. Refd. Port of London Authority v. 
Canvey Island Comrs. (1931), 101 L. J. Ch. 63. 


into an unguarded lightwell adjoining 
a path or ramp leading to a door form- 
ing an access to the caretaker of dcft.’s 
flats. Pltf. was unaware of the light - 
well Sc had received no warning. The 
caretaker occupied rooms in the flats 
for which she paid. The purpose of 
pltf. ’8 visit was to ask her to do some 
domestic work by the day olsewhere. 
TJie lightwell was plainly visible in 
daylight ; but in darkness, owing to 
its unusual character, position, & con- 
struction, It amounted to a danger of 
a kind which a visitor who had not 
been warned would not reasonably 
anticipate: — Held: (1) pltf. camo 
neither as a trespasser nor as an Invitee 
but as a licensee : (2) the obligation of 
deft, as occupier of the premises 
towards such a visitor as pltf. was to 
take reasonable care to prevent harm 
to her from a state or condition of the 
premises known to deft, but unknown 
to the visitor, which the use of reason- 
able care on the visitor's part would 
not disclose & which, considering the 
nature of the premises, the occasion of 
the leave Sc lioence 8c the circum- 
stances generally, a reasonable man 
would be misled into falling to 
anticipate or suspect ; (3) the facts 

(a) that the injured person was brought 
upon the premises by a tenant of rooms 
therein (the caretaker) who took them 
with an access in tho condition com- 

J dalned of, (b) that the danger existed 
n the premises when the implied 
lioence was given by deft, as occupier 
for the entry of such persons as pltf., 
(c) that the danger was not hidden, 
except by darkness, were all oircuin- 
stanoee whioh must be considered in 
determining whether the oocupier has 
omitted to use the care to which the 
licensee was entitled, but none of them 
was in Itself decisive of that question ; 
(4) that the condition of the plaoe 
constituted a hidden danger from 
which it was the duty of deft, to 
exercise reasonable care to safeguard 
a licensee such as pltf. ; (5) daft, had 
failed in that duty & pltf., who was not 
guilty of contributory negligenoe, was 
entitled to recover damages for her 
injuries. — Lipman v. Clendinnen 
(1932), 46 G. L. R. 550 ; 6 A. L. J. 
150.— AUS. 

PART X. SECT. 6, SUB-SECT. 2. 

2380 Tltl. -1— 

Watt t>. Adams Brothers harness 


Manufacturing Co. (Alta.), fl928j 
1 D. L. R. 59 ; [1927] 3 W. W. R. 580. 
—CAN. 


2386 iv. Liability to 

stranger .] — Where a landlord has cove- 
nanted to light the premises Sc knows 
or to know that, if he does not 

do so sufficiently, ho will expose a 
person rightfully using tho premises 
without warning to a conoealed danger 
or trap, he owes a duty to such persons 
to use reasonable cure to prevent, by 
notice or sufficient lighting, damages 
from such dangor. — Bentley v. Van- 
couver Exhibition Assocn., [1935] 
3 W. W. R. 129 ; 50 B. O. R. 343 ; 
revad. [1936] 1 W. W. R. 480 ; 2 

D. L. R. 128.— CAN. 


sw. Defective lift — Injury to licensee..] 
— Pltf. was sent by bis employers to 
deliver a mossago to a firm of 
solrs., who occupied offices in a build- 
ing owned by defts.' Sc let by them to 
various tenants, the passages, ap- 
proaches, & lift of which were under the 
control of the owners. Pltf., as ho 
approached the lift way, thought he 
could Bee tho outline of the lift, where- 
upon he opened tho door to the llftwav & 
stepped in, & as the lift was not there, 
fell to the basement Sc sustained serious 
injuries. The lift was of the automatic 
typo & the door to tho lift way should 
not have been opened unless the lift 
was there. In an action for damages 
against the owners for alleged negli- 
gence in allowing the lift way to be 
out of repair, unsafe, 8c dangerous, in 
that there was a defective lock to the 
door & that the approach to the lift 
way was unligbtea : — Held: the in- 
adequate lighting Sc defective lock did 
not constitute a hidden danger whioh 
pltf. could not, having regard to his 
own safety, have detected by reason- 
able care & observation, pltf. was a 
licensee, there was no proof that 
defts. actually knew of the defective 
lock & the action must fail. — H amil. 
ton Methodist Church Trustees e- 
Jones (1934), 29 M. G. R. 47. — N.Z. 


PART X. SECT. 6. SUB-SECT. 4 . 


2395 iv. 1 — Connor e. 

Kelson, Moate & Go., [1925] N. Z. 
R. 123.— N.Z. 


2395 v. •] — Deft., the owner 

of an apartment house, retained in his 
pos sessi on or under his control the 
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entrances, passageways & an automatic 
olovator. Pltf., who livod elsewhere, 
entered the building fbr tho purposo 
of taking his father to a doctor. His 
father was staying in one of tho suites of 
which pltf.’s -sister was the tonaut. 
Pltf.. thinking ho saw the elevator 
standing at tho main floor, did not proas 
the button, but slid aside the outer 
door & on making a stop fell to tho 
bottom of tho shaft.. Under a contract 
entered Into by deft, tho elevator had 
been inspected weekly & repaired when 
necessary ; & deft, employed a Janitor 
whoso duty It was to ascertain Sc report 
whether the olovator was working In 
an unusual wny Sc the janitor was com- 
petent to do so. It was found that 
deft, neither knew nor should have 
known that there waB a condition 
existing w hich might permit tho door 
to open when the elevator was not level 
with tho floor ; Sc it could not be found, 
on the evidence, that tho premises 
were not properly lighted. A warning 
reading in part, “ Be sure elevator has 
landed before stepping in,” was posted 
at or near tho elevator door : — Held : 
pltf. was a bare licensee, & the extent of 
deft.'s duty towards him was not to 
expose him to a hidden peril or trap, 
i.e . , a peril not apparent to the licensee 
but the existence of which was known 
or ought to have been km. wn to deft. — 
Beider r. Ray, 11937J 1 W. W. It. 440. 


CAN - - 

b i. — .1 — Where a landlord 

lets suites of rooms to separate tenants 
Sc provides a common moans of access 
which they must, or are entitled to 
make use of, be is under an implied 
contractual obligation of inspecting 
the access from time to time, &, when 
necessary, repairing it so as to prevent 
the risk of accident, &: is liable in 
damages for injuries sustained by the 
tenant bocause of his failure to carry 
out this duty. This rule was applied 
in the present case to the giving way 
of the railing on a rear balcony which 
served as a roar exit & entrance to the 
pltf.’s suite Sc Lhoso of the other 
tenants on the same floor. Sernble : 
the balcony railing in the condition 
it was at the time of the aocident con- 
stituted a trap. — McPherson t>. Credit 
Fancier Franco Canadikn (Alta.), 
[1930] 1 D. L. It. 179 : 24 Alta. L. R. 
240 ; [1929] 3 W. W. R. 348 ; affa 
[1929J 4 D. L. R. 395 ; 2 W. W. It. 
623.— CAN. 
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2405. Add. Annotation - Refd. Flexman v. Cor- 
bett, [1930] 1 Ch. 672. 

2406. Add. Annotation : — Reid. Flexman v. Cor- 
bett, [1930] 1 Oh. 672. 

2433. Add . Citation 134 L. T. 319. 

2446. Add. Annotation : — As to (2) Refd. Foley v. 

Olassique Coaches, Ltd., [1934] 2 K. B. 1. 
2455. Add. Annotation : — Refd. James Shipstone 
& Sons, Ltd. v . Morris (1929), 14 Tax Gas. 
413. 

2467. Add. Annotation : — Refd. Foley v. Classique 
Coaches, Ltd., [1934] 2 K. B. 1. 


2470. Add. Annotations: — Refd. Hillas & Co., 
Ltd. v. Arcos, Ltd. (1932), 147 L. T. 503 ; 
Hvalfangerselskapet Polaris Aktieselskap v. 
Unilever, Ltd., Hvalfangerselskapet Globus 
Aktieselskap v. Unilever, Ltd. (1933), 39 
Coin. Cas. 1. 

2488. Add. Annotations : — Dlstd. Charrington & 
Co. v. Simpson, [1935] A. C. 326. Refd. 
Whiteman Smith Motor Co. v. Chaplin, [1934] 
2 K. B. 35. 

2494. Add. Annotation : — Refd. Gee v . Hazleton, 
[1932] 1 K. B. 179. 


Part XI. — Covenants. 


2498. Add. Annotation : — Consd. Flexman v . Cor- 
bett, [1930] 1 Ch. 672. 

2498a. Question of fact.] — By an agreement, 

in the form of a letter dated Dec. 12, 1928, 
& signed by deft., deft, agreed to purchase 
from pltf. for £800 a leasehold house for the 
residue of the term of 94 years comprised in a 
lease of 1849. The letter stated that deft, 
understood the ground floor & basement to 
be let to a tenant holding over as a yearly 
* tenant at a rent of £80 a year, payable 
quarterly, <fc it fixed Mar 25, 1929, as the 
date for completion. Pltf. signed an acknow- 
ledgment agreeing the terms as in the letter. 
In the lease of 1849 were lessee’s covenants to 
do outside painting, deliver up, repair, insure, 
produce assignments, not to allow building 
without consent, & not to carry on offensive 
trades or do “ any . . . thing which may be 
to the annoyance, damage, or inconvenience 
of the occupiers of the neighbouring 
premises ” ; & there was a proviso for re- 
entry on non-performance of any of the 
covenants. The abstract was sent to deft.’s 
solrs. on Jan. 15, 1929, deft, meanwhile, to 
pltf.’s knowledge, negotiating for the purchase 
of the freehold. On Mar. 4 deft.’s solrs. 
wrote to pltf.’s solrs. that deft, would not 
buy the house unless H., the tenant, who was 
in arrear with the rent & was not, as pltf. 
had represented her to be, a desirable tenant, 
was bought out. They added that there was 
no binding contract, which they later 
explained to mean that the lease of 1849 had 
not been produced to deft. Deft, did not 
complete by the date fixed. In an action by 
pltf. for specific performance : — Held : (1) the 
question whether covenants in a lease are 


“ usual covenants ” is in each case a question 
of fact for the ct. to decide upon the 
evidence. 

I think it right to express my opinion, 
after having heard & considered all the 
numerous authorities which have been cited 
to me, that the question whether particular 
covenants are usual covenants is a question 
of fact, & that the decision of the ct. on that 
point must depend upon the admissible 
evidence given before the ct. in relation to 
that question. I think that it is proper to 
take the evidence of conveyancers & others 
familiar with the practice in reference to 
leases & that it is also permissible to examine 
books of precedents. It is permissible to 
obtain evidence with regard to the practice 
in the particular district in which thg 
premises in question are situated (Maugham, 
J.). 

(2) A covenant to do nothing to the “ in- 
convenience of occupiers of neighbouring 
premises ” is usual only in leases of properties 
on large estates, & in a lease of one house is 
•unusual & onerous ; (3) the proviso for 

re-entry on breach of any of the covenants 
in the lease must be held on the authorities 
& on the evidence to be an unusual & onerous 
provision ; (4) in the circumstances deft.'s 
right to object to the lease as containing 
unusual & onerous covenants had not been 
waived. — Flexman v. Corbett, [1930] 1 Ch. 
672 ; 99 L. J. Ch. 370 ; 143 L. T. 464. 

2501a. Reference to opinion of conveyancers.] 

— Flexman v. Corbett, No. 2498a, ante. 

2501b. Reference to books of precedents.] — 

Flexman v. Corbett, No. 2498a, ante. 


PART X. SECT. 7, SUB-SECT. 8 — 
B. (a). 

1 i. Other trade carried on — 

Consequent refusal of justices to renew.] 
— Held : as the tenant bad brought 
about the refusal of the renewal of the 
licence by her own act, the lessor was 
entitled to recover possession of the 
premises & damages for breaches of 
covenants. — M aguire v. Bay. [1926] 
N. 180.— -IR. 

1 li. Proposed transfer of license 

to other premises — Leaving demised 
premises unlicensed.] — Pltfs. were the 
owners of certain premises to which 
a seven-day license was attached, & 
deft, was their lessee & the holder of 
the license. The lease contained a 
covenant by the lessee not to do, or 
suffer to be done, on the premises any 
act whereby the license might be 


forfeited or the renewal thereof with- 
held, & also a covenant that be would 
insure the License against forfeiture In 
the joint names of the lessors & the 
lessee in the sum of £500. The lessee 
further covenanted to deliver up the 

£ remises on the expiration of the lease 
i all respects in such condition as 
Bhould be consistent with the due 
performance & observance of the said 
covenants. Deft., who was also the 
owner of other premises, situate In the 
same licensing area, & to which a six- 
day license was attached, served notice 
to have the seven-day license trans- 
ferred to the premises to which the 
six -day lioense was attached : — Held ; 
as the effect of the transfer would be 
that pltfs.’ promises, to which the 
seven-day lioense was attached, would, 
for the purposes of Licensing (Ir.) Act, 
1902, be statutorily deemed never to 
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have been lioensed, so that when the 
lease expired pltfs. would get back 
premises to which no lioense was 
attached, they were entitled, in view 
of the covenants in the lease, to an 
injunction to restrain deft, from exercis- 
ing the right of transfer conferred on 
him by Intoxicating Liquor Act, 1927, 
s. 11 (l). — Heath cote e. Maguire, 
[1929] I. It. 170.— IR. 

PART X. SECT. 14. 

«y. Lease op warehouse space .] — A 
lessee of warehouse space sued his 
lessor for damages caused by the 
freezing Sc bursting of a standpipe in 
the warehouse. There was no pro- 
vision in the lease as to heating : — 
Held : the landlord was under no duty 
to prevent the standpipe from freezing. 
— Scythes v . Gibsons, Ltd., [1927] 2 
D. L. R. 834 ; S. O. R. 352.— CAN. 
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2501e. — Reference to practice in district where 
premises situated. ]— Flexman v. Corbett* 
No. 2498a, ante . 


2502. Add . Annotation : — Consd. Flexman v. Cor- 
bett, [1930] 1 Ch. 672. 

2524. Add . Annotation : — Consd. Flexman v. Cor- 
bett, [1930] 1 Ch. 672. 

2525. Add. Annotation : — Consd. Flexman v . Cor- 
bett, [1903] 1 Ch. 672. 


2526a. 

No. 2498a, ante. 


-*] — Flexman v. Corbett, 


2529. Add. Annotation -Refd. Flexman v. Cor- 
bett, [1930] 1 Ch. 072. 

2537a. Construction of covenant.] — By a lease 

of certain premises, the lessees covenanted 
that they would “ within 2 calendar months 
next after the execution of every assignment 
or underlease (except in connection with 
lettings or assignments of such lettings of 
flats for terms not exceeding 7 years . . . ) of 
the demised premises or any part thereof 
produce or cause to be produced such 
assignment or underlease or the counterpart 
thereof ... to the lessor or his successors 
in title for the time being entitled in im- 
mediate reversion on the term hereby 
granted ... & will permit a docket or 
minute of every such assignment or under- 
lease ... to be made & retained by or for 
the use of the lessor or his successors in title 
entitled as aforesaid.” The lessees demised 
the premises to M. & on the same day M. 
sub-let part of the demised premises to the 
lessees. The lessees objected to produce 
this sub-lease in accordance with the above- 
mentioned covenant on the ground that the 
covenant did not apply to a sub-term which 
was not derived immediately out of the term 
granted by the head lease : — Held : the 
covenant was not limited, as suggested by the 
lessees, & it applied to the sub-lease in 
question. The lessees were therefore bound 
to produce it for registration. — Portman v. 
Lyons (J.) & Co., Ltd., [1937] Ch. 584; 
[1936] 3 All E. II. 819 ; 106 L. J. Ch. 277 ; 
166 L. T. 141 ; 53 T. L. R. 148 ; 80 Sol. Jo. 
1015. 


2537b. Covenant to nothing to the inconvenience 
of occupiers of neighbouring premises — Lease 
of single house.] — Flexman v . Corbett, No. 
2498a, ante. 

2570. Add. Annotation : — Refd. Peech v. Best 
(1930), 99 L. J. K. B. 637. 

2573. Add. Annotation : — Refd. O’Cedar v. Slough 
Trading Co., [1927] 2 K. B. 123. 

2589. Add. Annotations : — Consd. Taylor v. Webb, 
[1936] 2 All E. R. 763. Refd. Taylor v. 
Webb, [1937] 2 K. B. 283. 

2590. Add. Annotation : — Refd. Taylor v. Webb, 
[1937] 2 K. B. 283. 

2618. Add. Annotations : — Consd. Cruse v. Mount, 
[1933] Ch. 278. Refd. Bottomley v . Ban- 
nister (1931), 101 L. J. K. B. 46. 

2641. Add. Annotation : — Ae to (2) FolJd. Booth 
t?. Thomas, [1926] Ch. 397. 

2651. Add. Annotation : — As to (1) Consd. Booth 
v. Thomas, [1926] Oh. 397. 


2663. Add. Amiotatiom : — As to (1) Refd. Port v. 
Griffith, [1938] 1 All E. It. 295. Generally , 
Refd. O’Cedar v. Slough Trading Co., [1927] 
2 K. B. 123. 

2664. Add. Annotations : — Consd. Peech v. Best 
(1930), 99 L. J. K. B. 637. Refd. Wenner v. 
Morris (1935), 79 Sol. Jo. 252. 

2666a. Consent given to one lessee subject to con- 
sent of second lessee — Consent of second 
lessee not obtained.} — In 1925 the whole of 
certain premises were demised to deft, 
bank with a restriction against alteration 
without the consent of the lessor. In 1933 
the bank demised the second & third doors 
of the premises to pltf. with the usual 
covenant for quiet enjoyment & to perform 
& observe the covenants in the head lease. 
In 1934 defts., the Elevenist Syndicate, 
wished to take the first floor of the building & 
for this purpose extensive alterations were 
necessary. The bank obtained the consent 
of the head lessor to i he alterations subject 
to the consent being obtained of all the sub- 
lessees, & the bank subsequently gave a 
similar consent subject to the same terms & 
conditions. Pltf.’s consent was never ob- 
tained. The Elevenist Syndicate, however, 
proceeded to instruct- contractors to carry 
out the alterations, &, no proper precautions 
being taken, pltf. suffered damage by reason 
of the dust & noise caused by such building 
operations. Pltf. brought an action for 
damages for breach of the covenant for 
quiet enjoyment, nuisance & trespass : — 
Held: (1) as the consent to the alterations 
being carried out was subject to pltf.’s consent 
being obtained, <& this was never obtained, 
the position was that there was no proper 
consent to the alterations being effected ; 
(2) the bank’s consent being subject to the 
consent of pltf. which was not obtained by 
the Elevenist Syndicate, tkere was no breach 
of the covenant for quiet enjoyment & no 
derogation from the grant ; (3) although the 
Elevenist Syndicate had employed inde- 
pendent contractors, they were liable in 
damages for nuisance since the work to be 
done in its very nature involved a risk of 
damage being done to pltf. ; (4) as the bank 
had covenanted with pltf. that it would 
observe all the covenants of the head lease 
& were in default upon this covenant, the 
appeal must be allowed without costs. — 
Matania v. National Provincial Bank, 
Ltd. & Elevenist Syndicate, Ln>., L1930| 
2 All E. R. 633 ; J06 L. J. K. B. 113 ; 155 
L. T. 74 ; 80 Sol. Jo. 532, C. A. 

2696. Add. Annotation : — Generally , Reid. Met- 
calfe v. Boyce, [1927] 1 K. B. 758. 

2697. Add. Annotations : — As to (2) Apld. Booth 
v. Thomas, [1926J 2 Ch. 397. As to (3) Consd. 
Matania v. National Provincial Bank, Ltd. 
(1935), 154 L. T. 103. Refd. Booth v. 
Thomas, [1926] Ch. 397. 

2700. Add. Annotation : — Refd. Matania v. 
National Provincial Bank, Ltd. (1935), 154 
L. T. 103. 

2703. Add. Annotations : — Consd. Port v. Griffith, 
[1938] 1 All K. H. 295. Refd. O’Cedar v. 


PART XI. SECT. 5. SUB-SECT. 4.— 
A. (b) U. 

2695 lit Institution of 

action to enforce rieht of re-entry .) — 


Held: the institution by a lessor of 
legal proceedings against a lessee to 
enforce the lessor's alleged right to 
re-enter under the lease was not a 
breach of the lessor's oovenant for 
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quiet enjoyment, & did not give the 
lessee a right to equitable relief. - 
David Jones, Ltd. v. Leventhal 
( 1927 ), 40 0. L. R. 367 ; 11 928 j 

Argus L. R. 40. — AUS. 



Cases 2703—2809. English and Empire Digest Supplement. 


* Slough Trading Co., 11927] 2 K. B. 123 ; 
Matania v. National Provincial Bank, Ltd. 
(1036), 164 L. T. 103. 

2707. Add. Annotations: — Held. O’ Cedar v. Slough 
Trading Co., [1927] 2 K. B. 123 ; Matania 
v. National Provincial Bank, Ltd. (1935), 154 
L. T. 103; Port v. Griffith, L1938] 1 All E. R. 
295. 

2709. Add. Annotation: — As to (1) Consd. Re 
Simeon, [1937] 3 All E. R. 149. 

2711. Add. Annotation : — Refd. Matania v. 

National Provincial Bank, Ltd. (1935), 154 
L. T. 103. 

2717. Add. Annotation : — Generally , Refd. Port tv 
Griffith, [1938] 1 All E. R. 295. 

2719. Add. Annotation : — Apld. Booth v. Thomas, 
[1920] Ch. 397. 

2727a. Suit in equity.] — Hunt v. Danvers (1080), 
T. Raym. 370 ; 83 E. R. 193. 

Annotations: — Refd. Dennett v. Atherton (1872), L. R. 7 
Q. B. 310 ; Tebb v. Cave (1900), 82 L. T. 115. 

274*1. Add. Annotations: — Refd. O’Cedar v. Slough 
Trading Co., [1927] 2 K. B. 123 ; Aldridge 
v. Wright, [1929] 2 K. B. 117 ; Vanderpant 
v. Mayfair Hotel Co. (1929), 27 L. G. R. 752 ; 

. Liddiard v. Waldron, [1933] 2 K. B. 319; 
Matania v. National Provincial Bank, Ltd. 
(1935), 154 L. T. 103; Thomas v. Lewis, 
[1937] 1 All E. R. 137; Port v. Griffith, 
[1938] 1 All E. R. 295. 

2741a. .] — Deft, was the tenant of certain 

property, part of which he worked as a quarry. 
Pltf. was the owner of adjoining property 
which he occupied as a farm. Pltf. had been 
the sub-tenant of deft.’s predecessor in title 
of part of deft.’s property, & when deft, 
became tenant of this part he agreed verbaUy 
to grant to pltf. the grazing rights. Deft, had 
worked his quarry for a number of years 
before this agreement. In an action for 
damages for injury suffered by pltf. as a 
result of the working of the quarry : — Held : 
(1) it was an implied condition of the agree- 
ment whereby deft, had granted the grazing 
rights to pltf., that deft, should continue to 
work the quarry, & in the absence of im- 
proper use of the quarry pltf. could not com- 
plain of injury to the land, the subject of 
deft.’s grant ; (2) no such condition could 

be implied with regard to pltf.’s own land, & 
he could sue for any damage to such land 
from a wrongful act by deft-. — Thomas v. 
Lewis, [1937] 1 All E. R. 137 ; 81 Sol. Jo. 
98. 

2760. Add. Annotation : — Refd. Stoney v. East- 
bourne R. D. C. & Devonshire (1925), 90 
J. P. 133. 

2769. Add. Annotations Ref d. Grant v. Edmond 


son, [1931] 1 Ch. 1 ; Whitham v. Bullock, 
[1939] 2 K. B. 81. 

2776. After this case add “ See , now. Law of 
Property Act, 1925 (c. 20), s. 79.” 

2783. After this case add “ See, now. Law of 
Property Act, 1926 (c. 20), s. 79.” 

2789. Add. Annotation : — Refd. Grant v. Edmond- 
son, [1931] 1 Oh. 1. 

2792a. .] — Certain premises were let for 

twenty-one years in consideration of (a) a 
premium of £1,000, of which £200 was paid 
on the execution of the lease, & (b) a yearly 
rent. The lease provided that the lessee 
would pay “ that portion viz. £800 of the 
premium of £1,000 hereby reserved which is 
not paid on the execution hereof ” by certain 
instalments, “ provided that in the event of 
the term hereby granted being determined 
by re-entry ... all the premium unpaid at 
the date of such re-entry shall become im- 
mediately due & payable.” A right of re- 
entry was given if the rent reserved or any 
instalment of the premium should be in arrear 
for a certain time. During the currency of 
the lease, & before the balance of the premium 
had been paid, the premises, which had been 
mortgaged by the lessor, were sold to the 
lessee by the mtgees. in exercise of their 
powers of sale. Thereupon the lessor sued 
the lessee to recover the unpaid balance of 
the premium. The lessee contended that on 
the determination of the lease all his obliga- 
tions thereunder, including the obligation as 
to the premium, were extinguished : — Held : 
the premium was not a “ demand ... in, 
to, or on the property ” within Law of 
Property Act, 1925 (c. 20), s. 03 (1), or a 
“ covenant or provision . . . having refer- 
ence to the subject-matter ” of the lease 
within sect. 141 (1) of that Act, but was a 
sum which the lessee had agreed to pay in 
order to obtain the lease, &, therefore, that 
his obligation to pay the full amount of the 
premium was not extinguished by the 
determination of the lease. — H ill v. Booth, 
[1930] 1 K. B. 381 ; 99 L. J. K. B. 49 ; 142 
L. T. 80 40 T. L. R. 50 ; 73 Sol. Jo. 782, 

C. A. 

2798. Add. Annotations : — Refd. Moss’ Empires* 

I Ad. v. Olympia (Liverpool), Ltd., [1939] 

3 All E. R. 400. Generally , Refd. Re Ruther- 
ford’s Conveyance, [1938] Ch. 395. 

2801. Add. Annotation : — Refd. Grant v. Edmond- 
son, [1931] 1 Ch. 1. 

2806. Add. Annotation : — Refd. Grant v. Edmond- 
son, [1931] 1 Ch. 1. 

2809. Add. Annotation : — Refd. Grant v. Edmond' 
son, [1931] 1 Ch. 1. 


PART XI. SECT. 5. SUB-SECT. 4.— 
A. (b) v. 

t. Closure of communicating door.]— 
White v. Piggly Wiggly (Canadian). 
Ltd., [1932 J 2 W.W.R. 234 ; 3D.L.R, 
791.— CAN. 

PART XI. SECT. 6, SUB-SECT. 4.— 
A. (b) vU. 

2720 ill. Failure to comply unth 

order as to fire appliances — Necessitating 
the closing of portion of premises .1 — 
McIntyre v. Thompson, 11928] 1 
W. W. 11. 907.— CAN. 

PART XI. SECT. 5, SUB-SECT. 

A. (b) vlii. 

ta. Eviction for breach of covenant — 


After inadequate notice of breach .) — 
Gordon v. Wilhelm (Saak.). 119281 
4 D. L. B. 1042 ; 11926] 3 W. W. R. 
641.— CAN. 


PART XI. SECT. 5, SUB-SECT. 4.— C. 

sb. Defence — Breach of covenant not 
to assign .] — Action for trespass & 
breach of covenant for quiet enjoyment 
dismissed as covenant not to assign 
without leave had been broken. — 
Running v. Marshall, [1933] 2 

D. L. It. 629.— CAN. 


PART XI. SECT. 5, SUB-SECT. 4.— D. 
2756 i. Varied , 

527 

to. Right to damages — Breach of 


, 11926] 4 D. L. R. 

11026] 3W.W.E, 11. 
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covenant to erect buildings — Forfeiture 
of lease .) — Cross v. Kennedy, [1931] 
2 D. L. R. 990.— CAN. 


PART XI. SECT. 6, SUB-SECT. 8.— M. 

sd. To pay proportion of sale price 
to landlord on assignment .) — A covenant 
in a lease by which the lessee bound 
himself to pay to the landlord hag- i- 
ciuiharum , t.e. one-fourth of the sale 
price whenever he Bold his interest in 
the land, cannot be enforced against 
the transferee, although he purchased 
with notice of the covenant. This 
cannot be considered a restrictive 
covenant of the kind dealt with in 
English law as in the case of Tulk v. 
Moxhay . — Abdul Shakur v. Nand 
Lal (1931), I. L. R. 53 All. 742.— IND. 
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Part XII. — Restrictions on Use of Premises. 


2854. Add. Annotation : — Consd. Alexander v. 
Rayson, [1936] 1 K. B. 169. 

2855. Add. Annotation : — Consd. Alexander v. 
Rayson, [1936] 1 K. B. 169. 

2860. Add. Annotation : — Consd. Alexander v. 
Rayson, [1930] 1 K. B. 169. 

2862. Add. Annotation : — Refd. Alexander v. Ray- 
son, [1936] 1 K. B. 169. 

2863. Add. Annotation: — As to (1) Consd. Alex- 
ander v. Rayson, [1930] 1 K. B. 169. 


2870. Add. Annotation : — Consd. Barton v. Reed, 
[1932] 1 Ch. 362. 

2871. Add. Annotation: — As to (1) Folld. Barton 
v. Reed, [1932] 1 Ch. 362. 

2872. Add. Annotation : — Consd. Meizak v. Lilien- 
feld, [1920] Ch. 480. 

2884. Add. Annotation : — As to (3) Dlstd. Ro 
Union of London & Smith’s Bank, Ltd. 
Conveyance, Miles v. Easter, [1933] Ch. 011. 

2909. Add. Citations : — 96 L. J. Ch. 62 ; 136 

L. T. 91. 


2909a. Use as solicitor’s office.] — Angeli. 

v. Burn (1933), 77 Sol. Jo. 337. 

2912. After this case add “ Housing & Town 
Planning Act, 1919 (c. 36), s. 27, is now 
replaced by Housing Act, 1926 (c. 14), s. 102.” 


2913 a. — - — Part of premises sublet.] — In 1906 
there was granted to K., as lessee a civ eding- 
house & premises for a term of ninety-nine 
years at a ground rent of £8 a year, & the 
lessee covenanted with the lessors that he 
would not, without the lessors’ previous 
licence in writing, use the demised house, or 
any part thereof, “ for any purpose whatso- 
ever other than for the purpose of a private 
dwelling-house, wherein no business of any 
kind is carried on.” There was a further 
covenant by the lessee that he would not 
do or suffer to be done in or on the demised 
premises anything which might, in the judg- 
ment of the lessors, be or grow to the injury 
or annoyance of the lessors or their tenants, 
or the occupiers of adjoining premises. In 
1914 the lessee, without the knowledge of or 
licence from the lessors, sublet three rooms 
of the first floor of the demised house to a 
subtenant, whose tenancy expired in June, 
1926. On July 19 the lessee, without any 
licence from the lessors, sublet the same t hree 
rooms to P. as a subtenant at a rent of £1 
a week, in an action by the lessors against 
K. & P., & the mtgees. of K.. claiming 
possession of the house as against all defts., 
on the ground that the lease had been forfeited 
by reason of the breaches of the two 
covenants: — Held: (1) there had k®® 1 ! * 
forfeiture of the lease by breaches of both the 
restrictive covenants, & the words in the 


first covenant, “ wherein no business of any 
kind is carried on,” must be construed as 
adding to the stringency of the covenant that 
the house should be used as a private dwelling- 
house ; (2) Rent Restriction Acts afforded no 
defence to the action, as K. was in actual 
possession of the whole of the dwelling-house 
in the interval between the two tenancies, & 
1923 Act, s. 2 (1), came into operation, & 
the premises had become decontrolled.— 
Barton v. Keeble, [1928] Oh. 617 ; 97 

L. J. Ch. 215 ; 139 L. T. 130. 

2922. Add. Annotation .-—Refd. Re Debtor (No. 3 
of 1920) (1920), 135 L. T. 689. 

2928. Add the following paragraph & citation : — 

A covenant not to use a house for “ the 
exercise or carrying on of any art, trade or 
business, occupation or calling,” is broken 
by using the house for the purposes of a 
hospital assocn., established, without a view 
to profit, to provide accommodation for 
patients able & willing to pay for it. — 
27 Ch. D. 81, n. 

2929. Add. Annotations : — Reid. Re Debtor (No. 3 
of 1920) (1920), 136 L. T. 689 ; FroBt v. 
Caslon, Frost v. Wilkins, [1929] 2 K. B. 138. 

2932a. Conversion of dwelling-house Into 

flats — Services supplied to tenants.] — By a 
lease dated Apr. 11, 1865, the Governors of a 
College granted to D. the lease of a private 
dwelling-house on their estate, the amenities 
of which they were very desirous to safeguard, 
for a long term of years. Thore was a 
covenant in the lease by D. that he would 
not ( inter alia) suffer the demised premises to 
be used for carrying on thereon any trade or 
business or for any purpose that might be 
deemed by the Governors or their successors 
an annoyance or inconvenience to the neigh- 
bourhood. There was the usual power of 
re-entry for breach of any covenant. In 
1894 the lease was assigned to deft. R., 
subject, however, to an underlease to G. 
This underlease, which contained the same 
terms as the headleasc, was in 1928 assigned 
to deft. P. P., the uuderlessee, having by 
certain internal structural alterations of the 
demised premises converted them into three 
separate flats, proceeded, without the know- 
ledge or consent of pltfs., who wore the 
successors in title to the Governors who had 
originally granted the lease & also tho present 
reversioners in fee simple expectant on the 
determination thereof, to let them out to 
tenants at various rentals. P. also con- 
tracted to supply the tenants with certain 
services, hot water, heat, lighting, etc. It 
was proved in evidence that R. knew of the 
acts of P., but took no steps to prevent the 
letting or stop the acts in any way. Plus. 


PART XII. SECT. 2. 

•p. “ Alteration ’* — Construction of 
covenant. )— Badness premises In * 
shopping- district were leased together 
wtth the fixtures & fittings 
in Sphed. I. to the lease. A tailoring 
business had been carried on In the 
premises prior to the making ol tne 
lease, Sc the fixtures Sc Actings in ques- 
tion were suitable for & had been used 
In carrying on such a business, inese 


fixtures were set out in the Sched. 
There was a covenant not to carry on 
noxious, noisy or offensive trades. & 
also a covenant to keep demi |ge J 
premises & all permitted additions & 
landlord’s fixtures & fittings in good 
tenantable repair & condition, & not 
to make an alteration. There was a 
covenant to yield up promises, fixtures, 
fittings & additions in & tenant- 

able repair .—Held : “ alterations 
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must be construed in accordance with 
the context. Sc an assignee of the lease 
who proposed to remove the fittings 
& fixtures & store them in a safe place 
on the premises & to erect other 
fixtures U fittings necessary for tbo 
purpose of using the promisee as a 
retail creamery shop, had not com- 
mitted a breach of the covenant a js tn 
alterations.— Whitf. v. Ryan, [193?] 
I. R. 1C9. — IR. 
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thereupon sought to recover possession on 
the ground of alleged breaches of the cove- 
nants in the headlease as to user : — Held : 
(1) what P. had done constituted the carrying 
on of a business, inasmuch as she retained 
control of an important portion of the 
demised premises & was under liability to 
supply certain services, such as hot water, 
etc. She had therefore committed a breach 
of both the covenants as to user contained in 
the underlease & as to acts deemed by pltfs. 
to cause an annoyance or inconvenience to 
the neighbourhood ; (2) R., by knowingly 
permitting the letting out of the demised 
premises in flats & taking no steps to prevent 
what she had been informed would con- 
stitute a breach of the covenants in the 
headlease, had committed a breach of the 
covenant “ not to suffer the same to be used 
for the carrying on of any . . . business or 
for any purpose that might be deemed by the 
Governors or their successors to be an 
annoyance or inconvenience to the neighbour- 
hood.” Pltfs. were therefore entitled to an 
order for possession of the demised premises. 

(3) The words “ permit ” & “ suffer ” have 
been the subject of judicial decision, & in 
one case I think it was said they were synony- 
mous $ but whether this is in accordance with 
other decisions is not material to this case. 

’ Speaking for myself, with all possible respect 
to the learned judge who sqid so, I think 
there may well be as a matter of construction 
a substantial difference between the word 
“ permit ” & the word “ suffer,” but, as I 
say, it is not material to consider it here. 
The word in the case before me is 4 ‘ suffer,” 
and at any rate that must cover allowing 
something to be done which the covenantor 
has the complete power to prevent (Lux- 
moor®, J.).— Barton v. Reed, [1932] 1 Ch. 
302, 376 ; 101 L. J. Oh. 219 ; 140 L. T. 601. 

2932b. Covenant not to ** suffer ” premises to 

be used for business — Failure to sue for breach 
by under-tenant.] — Barton v. Reed, No. 
2932a, ante . 

2932c. Distinction between “ suffer ” & 

11 permit.”] — Barton v. Reed, No. 2932a, 
ante. 


2943a. Covenant not to carry on trade of alehouse, 
beerhouse or tavern keeper or licensed 
victualler— Carrying on of restaurant.] — A 
covenant in a lease that the trades or busi- 
nesses of alehouse keeper, beerhouse keeper, 
tavern keeper, or licensed victualler should 
not be carried on on the demised premises, 
is not broken by the carrying on of a 
restaurant with a wine & beer on-licence 
subject to the condition that alcoholic liquor 
should only be served with meals. — Lorden 
v, Brooke-Hitching, J1027] 2 K. B. 237; 

• 90 L. J. K. B. 400 ; 137 L. T* 60 ? 91 J. P. 

81 j 43 T. L. R. 268 ; 71 SoL Jo. 332. 

2946. Add* Annotation : — Retd. Lorden v. Brooke* 
Hitching, [1927] 2 K. B. 237. 

2952. Add. Annotation : — Retd. Lorden v. Brooke - 
Hitching,' [1927] 2 K. B. 237. 

2953. Add. Annotation : — Refd. Lorden t>. Brooke- 
Hitching, [1927] 2 K. B. 237. 

2981a. Subletting part of premises.]— 

Barton v. Keeble, No. 2913a, ante . 

'2981b. Conversion of dwelling-house Into 

flats.] — Barton v. Reed, No. 2032a, ante. 

* 2994, Add, Citations 06 L. J. Oh. 1 ; 134 L. T. 60. 

2995. After this case add ; — 

.} — See, now, Landlord & Tenant 

Act, 1927 (c. 30), s. 19 (2). 

2995a. Making openings in party-wall.] 

— Ltlley & Skinner, Ltd. v. Crump (1929), 
73 Sol. Jo. 306. 

Annotations : — Folld. Ball Bros., Ltd. v. Sinclair, II 9311 2 Oh. 
325. Cimsd. Wool worth & Oo. t>. Lambert, [1936] 2 All 
E. R. 1523 ; Lambert v. Woolworth Sc Oo. (No. 2), [1938] 
2 All E. R. 864. 

2995b. Alteration amounting to improve- 

ment.] — By a lease dated Apr. 2, 1930, 
certain premises were demised to deft, for a 
term of years. The lease contained cove- 
nants by the lessee [inter alia) [a) not to make 
any alteration or addition to the premises, 
except such as might from time to time have 
been authorised by the landlord in writing ; 
(6) not to cut, maim or injure any of the 
walls or timbers thereof j & (e) not to assign 
or under-let the premises or any part thereof 
without the written consent of the landlord. 
The lessee having contracted to sub-let the 


PART XII. SECT. 3, SUB-SECT. 4.— 

B. (a). 

• 1. Tea dt refreshment rooms — 

Letting premises for use as tea-rooms 
oiUv .) — Held; a breach of oo Tenant, 
8c the person Injured by the breach of 
covenant was entitled to an Interdict 
restraining snob breach. — S aheebolay 
v. Woolfson, [1925] App. D. 38. — 
S. AF. 

• ii. — — Grocery or meat business — 
Delicatessen.) — Lessors covenanted 
with the lessee not to let certain 
premises for the purpose of carrying 
on a grocery or meat business. They 
let the premises to a delicatcsson 
store : — Held: no breach Of Oovenant. 
— Stop 8l Shop, Ltd. v. Independent 
Builders, Ltd., & Koury, [1983] 
O. R» 160 } 1 D. L. R. 727.— DAN. 

PART XII. SECT. 8, SUB-SECT. 4.- 

0 . 

•k. What constitutes breach — Flats.} — 
A lease made in 1862 of a plot of ground 
contained covenants by the lessee to 
build ** one substantial dwelling* 
house ” 8c also to maintain Sc keep m 
repair the same when built. It also 
contained a oovenant by the lessee 


“ not to employ or use, or permit to be 
employed or used, any part of the said 
demised premises, or any house or 
buildings thereon, as a shop or tavern 
or public-house, nor for the purpose of 
the trade or business of a soap-boiler, 
chandler, baker, butcher, fishmonger, 
poulterer, greengrocer, distiller, sugar- 
baker, brewer, druggist, apothecary, 
tanner, skinner, lime-burner, brick- 
burner, tile-burner, hatter, silversmith, 
coppersmith, pewterer, founder, black- 
smith, paper manufacturer, or any 
other offensive or noisy trade, business 
or profession whatsoever. . . . The 
house was erected pursuant to the 
above-mentioned oovenant, 8c the 
lessee’s Interest in the lease subse- 
quently became vested in deft., who, 
by ereoting internal partitions Sc by 
fitting gas fires, cookers, & geysers, 
converted the house Into fifteen self- 
contained flats. The lessor brought an 
action claiming an injunction to restrain 
deft, from letting out the flats to . 
tenants Sc to restore the premises : — 
Held; although the oovenant pro- 
hibited deft, from carrying on certain 
specified trades or businesses SC from 
oanyrt^on ^^^OT^feogve^fctades, 
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offensive 8c therefore there had been 
no breach of the covenant. Further, 
on the evidence, doft.’s acts did not 
amount to waste. — Vernon 8c Barlee 
v. Small, [1936] I. R. 677.— IR. 


PART XII. SECT. 8, SUB-SECT. 6. — A. 

h i. Screaming baby.}— The 

landlord sought to evict the tenant 
because of the screaming of the 
tenant’s two-year-old child ; 8c con- 
tended that he “ believes V that the 
tenant was permitting the premises to 
be used for the purpose of disturbing 
other tenants when the baby screamed 
therein, 8c that bis, the landlord’s, 
** belief ” was the sole test of a breach 
ot the covenant. There was no ques- 
tion but that the other tenants were 
seriously disturbed by the child’s 
crying, but there was evidence that the 
tenant was doing all he could to quiet 
it : — Held : It was impossible to hold, 
on the evidence, that the landlord 
could have had any honest belief that 
the tenant was committing a breach 

[1981] 1 D. L. R. 255 89 Man. L. R. 

161.— UAH* 
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pi^rdaes to A., A for this purpose desiring 
to*?™? «? structural alterations, 

which included the alteration of the position 
Off a staircase, in pursuance of the covenant 
in the lease, asked the landlord for his per- 
* J^i^on. The landlord refused his sanction 
®° t*e suggested alterations except on certain 
® onditt °as» which were unacceptable to the 
lessee. The lessee thereupon threatened to 
carry out the alterations, A the landlord 
commenced an action for an injunction to 
from so doing. Questions arose 

(a) whether Landlord & Tenant Act, 1927 
(c. 36), s. 19 * (2), applied, So (b) whether the 
landlord had under the circumstances un- 
reasonably withheld his consent: — Held: 
(1) tne sub-sect, applied So must be read 
into the appropriate covenant, A the land- 
lord could not unreasonably withhold his 
consent if the alteration or addition sought 
to be made would in fact effect an improve- 
ment. The circumstances under which an 
alteration or addition constitutes an improve- 
ment considered ; (2) in the circumstances 
of the case, the withholding of consent on 
the part of the landlord was unreasonable, 
& the alteration could have been made 
without any further application to him. — 
Bales Bros., Ltd. v. Sinclair, [1931] 2 
Oh. 325 ; 100 L. J. Oh. 377 ; 140 L. T. 300. 

Annotation: — As to (1) Oontd. Woolworth & Go. t>. Lambert. 

[1936] 2 All E. R. 1523 ; Lambert v. WoolwoTth & Co. 

(No. 2), [1938] 2 All E. R. 664. 

2995c. Onus of proof of unreasonable 

withholding.}^-In a lease in which reaps, 
were the lessors So applts. were the lessees, 
applts. covenanted ( inter alia), that they 
would not make any structural alterations 
on the demised premises without the previous 
consent in writing of the landlords, So would 
not commit, or permit to be committed, 
waste, So that they would use So occupy the 
demised premises as a first-class shop. 
Applts. acquired a lease of a piece of land 
behind the demised premises, & desiring to 
erect one large shop over the whole property, 
they proposed pulling down the back wall 
of the shop on the demised premises, moving 
the main staircase, lavatories So ventilating 
apparatus, So making other structural altera- 
tions. Reaps, would only grant their consent 
upon payment by applts. of the sum of 
£7,000. Applts. regarded this sum as un- 
reasonable So offered instead : (a) a covenant 
to reinstate the premises at the expiration 
of the lease ; (b) an insurance with an insur- 
ance co. to be approved by reaps, to secure 
the fulfilment of such covenant ; & (c) pay- 
ment of a sum equalling any diminution in 
value of the demised premises, “ whatever 
sum a ct. thinks reasonable & proper to be 
paid.” Upon reaps, refusing to agree to 
these terms, applts. sought a declaration 
under Landlord so Tenant Act, 1927 (c. 30), 
8. 19 (2), that reaps, were unreasonably with- 
holding their consent So that applts. were 
entitled to make the proposed alterations, 
without further request lor consent or licence 
subject to s (a) an undertaking to reinstate 
the demised premises at the expiration or 
sooner determination of the term in the 
condition in which the premises now are ; 

(b) securing the performance of this under- 
taking by a policy of insurance ; So (c) pa; 1 


to xesjbs. such sum {If any) as the ct. 
deem to be reasonable : — Held : (1) the onus 


of proving that the licence or consent was 
unreasonaoly withheld was upon applts., A 
as there was insufficient evidence to Bhow 
whether the sum demanded, viz., £7,000, 
was reasonable or unreasonable, the ct. could 
not hold that the consent was being un- 
reasonably withheld ; (2) applts. having 

adduced evidence at the trial that £7,000 
was a reasonable sum, could not then ask 
the judge to refer the question of what sum 
was reasonable to an official or special referee, 
though they might have aakea him, in his 
discretion, to do so before adducing evidence. 
Further, where evidence has been so adduced 
before the trial judge, the Ct. of Appeal 
cannot be asked to refer the matter. 

The appeal was dismissed on the above 
ground, but their Lordships stated their 
views upon the construction of Landlord So 
Tenant Act, 1927 (c. 30), s. 19 (2), as follows : 
(3) improvements within the sub-sect, must 
be improvements from the point of view of 
the tenant So not necessarily from that of the 
landlord ; (4) (Greene, L.J., dissenting) : 
such improvements are not necessarily 
alterations increasing the value of the demised 
property regarded separately So by itself, but 
include alterations by which the tenant can, 
consistently with the ot her conditions of the 
lease, obtam the most beneficial user of the 
premises as premises, & include the user of 
the premises along with other premises, 
subject always to a provision for reinstate- 
ment. Such alterations may still be im- 
provements, although they include the 
removal of party walls & fixtures from the 
demised premises, provided they are rein- 
stated at the determination of the term ; 
(5) (Greene, L.J., dissenting) : the altera- 
tion of the demised premises by making 
them together with other premises into a 
composite shop, is not a breach of a covenant 
to use them as a first-class shop ; (0) such 
alteration to form a composite shop was not 
a breach of a covenant against waste, because 
that covenant must bo read subject to the 
previous covenant not to make alterations 
without the consent of the landlord ; (7) the 
words in sect. 19 (3) requiring the landlord 
to grant his consent upon payment of a sum 
found by the ct. to be reasonable, only apply 
to that sub-sect. So have no reference to the 
other sub-sects, of that sect. — Woolworth 
(F. W.) & Co., Ltd. v . Lambert, [1937] Ch. 
37 ; [1930] 2 All E. R-. 1523 ; 106 L. J. Ch. 
15 ; 155 L. T. 236 ; 52 T. L. K. 732 ; 80 
Sol. Jo. 703, 0. A. 

Annotations : — As to ( 3 ) Consd. Lambert t>. Woolworth <fc ( 'o. 

(No. 2), [1938] 2 All B. R. 664. Generally, Consd. National 

Electric Theatres, Ltd, v, Hndsell f [1839J Ch. 553. 

2996(1. Consent subject to payment of 

sum — Assessment of sum.] — Woolworth 
(F. W.) So Co., I/td. v. Lambert, No. 2995c, 
ante, 

2995e. What amounts to alteration.}— 

Woolworth (F. W.) So Co., Ltd. v. Lam- 
bert, No. 2995c, ante. 

2995f. What amounts to unreasonable 

withholding. ]— -Pltfs. were the lessors So 
deft. co. the lessee of certain shop property. 
Deft. co. desired to convert this property, 
together with other property of which it had 
secured a lease, into a composite shop* The 
proposed alterations included pulling down 
the back wall of the shop on the demised 


SO 
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premises, moving the main staircase, Sc 
making other material alterations. In 
previous proceedings, the Ct. of Appeal had by 
a majority expressed the view that what was 
intended to be done was an improvement 
within Landlord Sc Tenant Act, 1927 (c. 30), 
but dismissed the appeal upon other grounds. 
Deft, co., after the conclusion of the appeal, 
wrote to pltfs. stating that it was desirous 
of executing the works, Sc offering an under- 
taking to reinstate the premises upon the 
determination of the lease, an undertaking 
to pay all costs & expenses & to provide 
security for the performance of the under- 
taking to reinstate. Pltfs. withheld their 
consent to the execution of the works upon 
these terms, Sc refused to go to arbn. upon the 
question of the amount of the compensation 
or to place that question before any tribunal. 
Pltfs. then brought this action, claiming a 
declaration that the proposed works were 
breaches of certain covenants in the lease Sc 
that the licence to perform such works had 
not been unreasonably withheld within 
Landlord Sc Tenant Act, 1927 (c. 30), s. 19 (2), 
Deft. co. counterclaimed for a declaration 
that the proposed works were improvements 
* within the Act : — Held : (1) the question of 
whether or not an alteration is an improvement 
must be considered from the point of view 
of the tenant ; (2) the alterations here 

proposed were improvements ; (3) the land- 
lord’s consent in this case had been unreason- 
ably withheld; (4) ( per Slesser, L.J.): 
the question of improvement must be limited 
to an improvement of the demised property ; 
(5) (per Slesser, L.J.) : the onus of proving 
that the withholding by a landlord of his 
consent is unreasonable is upon the tenant. 
If, however, the landlord merely refuses, but 

g ives no reason for so doing, the onus is upon 
im to show that his action was reasonable. — 
Lambert v. Woolworth Sc Co., Ltd. 
(No. 2), [1938] Ch. 883; [1938] 2 All E. R. 
064 ; 107 L. J. K. B. 654 ; 169 L. T. 317 ; 
64 T. L. R. 800 ; 82 Sol. Jo. 414, C. A. 
Annotation : — Generally, Consd. National Electric Theatres, 
Ltd. v, Hudgoll, [1939] oh. 553 . 1 

2997. Add, Annotations : — Consd. Lawrence v. 
South County Freeholds, Ltd., [1939] Ch. 
060. RefdL Torbay Hotel v. Jenkins, [1927] 
2 Ch. 226. 

2998. Add, Annotation : — Reid. Ward v. Paterson, 
[1929] 2 Oh. 396. 

3002. Add, Annotation : — Retd. Lorden v. Brook^- 
Hitching, [1927] 2 K. B. 237. 

3007. Add, Annotations : — Consd. Southwark 
Revenue Officer v. Hoe (R.) & Co. (1930), 
143 L. T. 644. Retd. Shaw v. Public Trustee 


S , 141 L. T. 406; New Plymouth 
gh Council v. Taranaki Electric Power 
Board, [1933] A. C. 080. 

3019a. Restriction to particular trade — Whether 
Implied restriction on adjoining premises.] — 

Defts. let a shop for a term of twenty-chie 
years to pltf., the latter covenanting to use 
& occupy the premises Sc to permit the same 
to be used & occupied as a shop for the retail 
business for the sale of wool Sc general 
trimmings, & for no other purpose without 
the consent in writing of defts. Some six 
years later, defts. let the adjoining shop 
subject to a similar covenant, the business 
stated being for the sale of tailor Sc dress- 
making trimmings Sc cloths. Pltf. contended 
that this was a derogation from the grant of 
the lessor, as frustrating the purpose for 
which, in the contemplation of both parties, 
the premises were let to pltf. : — Held : it was 
not' within the reasonable contemplation of 
the parties that defts. were putting themselves 
under an obligation not to let their adjoining 
property to a trade rival of pltf.’s. — Port 
v. Griffith, [1938] 1 All E. R. 295 ; 82 Sol. 
Jo. 154. 

3026a. Not to allow placards, posters or advertise- 
ments other than plates or other similar 
announcements — Illuminated sign.] — Held : a 
breach of the covenant. — G ifford v. Dent 
(1920), 71 Sol. Jo. 83. 

3027. In second catchword for “ grantor 99 read 
“ grantee.” 

8033. Add, Annotation : — Reid. Richardson v, 
Moncrieffe (1920), 43 T. L. R. 32- 

3035a. Obligation of lessor as to adjacent 

premises.] — O ’C edar, Ltd. v. Slough Trad- 
ing Co., No. 5070a, post, 

3063. Add. Annotation : — Reid. Lawrence v. South 
County Freeholds, Ltd., [1939] Ch. 650. 
8067. Add. Citations .*—[1920] Ch. 020 ; 96 
L. J. Oh. 446 ; 135 L. T. 107. 

3067a. Appeal — Title — Form.] — On an appeal from 
an order of an authority under Law of 
Property Act, 1925, s. 84, it is not necessary 
to set out in the title detailed particulars of 
the property. All that is required is that the 
title shall refer to the fact that it is an appeal 
from the authority, giving the date of the 
order Sc a short reference to the application 
in which the order was made. — He Broom 
Hall Estate (1939), 161 L. T. 226; 83 
Sol. Jo. 701. 

3070a. Building scheme.] — Pltf. was 

the lessee for a term of years of a house built 
on a plot of land which formed part of an 
estate laid out, as the ct. assumed for the 


PART XII. SECT. 8, SUB-SECT. 7.— A. 

8998 1. Not to let for particular trade — 
What amounts to breach .] — Where 

8 remises were let to a confectioner. Sc 
lie landlord covenanted not to let 


the landlord covenanted not to let 
any shop In the same block of buildings 
for a similar purpose, but subsequently 


let adjoining shops to a grocer 8c a 
greengrocer 8c fruiterer : — Held ; there 
had been a breach of covenant by the 
landlord. — S utherland e. Devebeux, 
[19281 N. Z. L. R. 171.— N.Z. 

8998 IL .1 — In a lease to 

pltf., by deft. oo.*s manager, of premises 
part of a hotel building for use as a 
store, the lessee agreed to use the store 
for the display Sc sale of oertaln 


specified kinds of goods, Sc lessor agreed 
“ not to enter into any leases herein 
during the term of this lease whioh 
shall be used for the purpose of selling 
any of the above-mentioned articles. 
After the making of the lease, deft, 
co. made a renewal lease to G. of 
store premises Immediately adjoining 
those leased to pltf., the business to 
be carried on therein by G. being 
that of selling precisely the same kind 
of goods that pltf. was to sell : — 
Held: the renewal of G.’s lease was 
a breach of the agreement with pltf. 
not to enter into any suoh lease, Sc 
deft. co. was liable to pltf. in damages 
by reason of the breach. — G eaby v. 
Cufton Co., [1998] 8 D. L. R. 64 ; 82 
O. L. R* 257. — CAN. 


PART XII. SECT. 3, SUB-SECT. 8. 
■v. To keep open continuously — 
Lease of hotel.) — Deft, leased to pltf. 
certain hotel properties consisting of 
an inn Sc an annex. Pltf. covenanted 
to continually conduct Sc carry on the 
business of a high-class inn: — Held: 
the agreement meant keeping open the 
hotel in the way that was usual. 
Therefore, it was no breach that the 
main building was, according to 
custom, dosed during the winter 
months, the annex being kept open 
continuoudy.— -Q. R. S. Canadian 
Oorpn\, Ltd. e. Coleman, f 19311 1 
D. L. R. 277 ; 65 O. t. R. 462 ; affd., 
jmij 3 D * L * B * 677 ; S * C * R 
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purpose of the decision, as a building estate 
under a scheme. One df the lessee’s 
covenants was not to convert use or occupy 
the premises into or for certain purposes or 
Use the same otherwise than as a private 
dwelling-house without the consent in writing 
of the lessor having been first obtained. 
Deft, as the successor in title to the original 
lessor was the owner of the alleged building 
estate, including the house leased to pltf., 
& of divers other houses held by lessees sub- 
ject to covenants identical with those in the 
pltf.’s lease. Pltf. alleged that under an 
implied condition in the general building 
scheme deft, was not entitled to permit any 
relaxation of or to remit any of the covenants 
in respect of the several parts of the estate 
so as substantially to depreciate the value 
of the other parts of the estate ; & he claimed 
an injunction to restrain deft, from permitting 
any lessee or purchaser to use any part of the 
estate otherwise than in accordance with the 
scheme : — Held : the words “ without the 
consent in writing of the said lessor having 
been first obtained,” must be read in their 
natural sense as conferring on the lessor the 
widest possible power of giving or with- 
holding his consent. The lessor was there- 
fore entitled to authorise whatever user of 
the property he desired without regard to 


anything but his own wishes. Pltf.’s action 
consequently failed. — Pearce v. Maryon- 
Wilson, [1935] Oh. 188 ; 104 L. J. Ch. 169 ; 
152 L. T. 443 ; 78 Sol. Jo. 860. 

3076a. Notice of covenant — Onus of proof — 

Effect of Law of Property Act, 1925 (c. 20), 
s. 44 (5).] — The first deft.’s property was, 
under a deed of 1852, subject to a restrictive 
covenant running with the land, forbidding 
the owner or owners thereof for the time 
being from carrying on or making or permitting 
or suffering to be carried on or to be made 
upon the said property or any part thereof 
any trade, business, process or deposit which 
should be noisy, noxious, dangerous or 
offensive to the neighbourhood, or to the 
owners or occupiers of any of the land 
delineated on a specified plan. The second 
deft, was a tenant of the first deft. & it was 
alleged that by carrying on a garage & motor- 
repairing business, such second deft, was 
liable for a breach of the covenant i~-Held : 
under Law of Property Act, 1925 (c, 20), 
s. 44 (5), the onus was upon pltf. to show that 
the second deft, had notice of the covenant 
in question & suQh notice not being proved, 
the second deft, was not liable for any breach 
of the covenant. — Shears v. Wells, [1936] 
1 All E. R. 832. 


Part XI II. — Fitness of Premises 


8081. Add. Annotations ; — Consd. Jameson v . 
Kinmell Bay Land Co. (1931), 47 T. L. R. 
410. Apld. Miller v. Cannon Hill Estates, 
Ltd., [1931] 2 K. B. 113. Refd. London 
County Freehold & Leasehold Properties, 
Ltd. v . Berkeley Property & Investment Co., 
[1936] 2 All E. R. 1039 ; Otto v. Bolton & 
Norris, [1936] 1 All E. R. 960 ; Terrene, Ltd. 
v. Nelson, [1937] 3 AH E. R. 739. 

3081a. Defective gas supply.] — Applts. let an 
unfurnished flat to resp.’s husband. After 
agreeing to take the premises resp. or her 
husband stated that they did not require a 
gas-fire which was installed in one of the 
rooms. Applts., who had been in occupation 
of the flat, thereupon stated that it would be 
taken away & it was removed by a son of 
applts., who, in doing so, removed the tap 


& failed to stop the pipe. At the time of such 
removal the gas was turned off at the main, 
but, upon resp. & her husband moving in, it 
was turned on at their request by an employee 
of the gas co. Resp. & her husband slept in 
the room where the gas-fire had been & were 
rendered unconscious by gas poisoning, 
resp.’s husband dying as a result of such 
poisoning: — Held: (1) applts., as the land- 
lords of the fiat, were not liable in tort for 
damage caused by the defective gas supply ; 
(2) the facts did not amount to a contract to 
remove the gas-fire <fc no claim could be made 
for breach of contract. — Davis v. Foots, 
[1939] 4 All E. R. 4 ; 56 T. L. Jt. 54 ; 83 
Hoi. Jo. 780, O. A. 

3102. Add. Annotation : — Refd. Miller v. Cannon 
Hill Estates, Ltd., [1931] 2 K. B 113. 


PART XII. SECT. 8. SUB-SECT. 11.— 
A. (b). 

b 1. .] — A lease provided that the 

premises were let “ for the purpose of a 
retail merchandise store.*’ The lessee 
covenanted not to sublet the premises 
or assign the lease without the written 
consent of the lessor, such consent not 
to be unreasonably withheld. In 1035 
the lessee sublet to one B., without 
having obtained the lessor’s consent ; 
It, the consent, had been applied for 
but the lessor did not reply to the 
requests made for it. In 1936 B. 
sublet to O., who used the premises as 
a pool room. The lessor sued for 
damages for breach of the covenant 
6c also asked for an injunction. His 
claim for relief was founded upon the 
allegation that deft, sublet the premises 
early in 1936 & upon the further state- 
ment that the premises were used as a 
pool room 8c not " for the purpose of a 
retail merchandise store ” as provided 


in the leawc. There was no complaint 
that deft., without the consent of pltf., 
assigned the lease to B. in May, 1935. 
Judgment was given pltf. for $100 as 
nominal damages with costs to the 
date of deft.’s payment into ct., 8c 
deft, was given costs incurred after the 
payment in, with a set-off. Pltf. 
appealed & deft, cross -appealed : — 
Held : the appeal should be dismissed 
& the cross-appeal allowed. The 
claim for damages against deft, was 
misconceived. The judgment of the 
trial judge was, founded upon the 
assignment of the lease by deft, to B., 
a cause of action which was not 
pleaded, or relied upon during the trial 
or on the argument of the appeal. 
Deft., however, in subletting to B. 
parted with or assigned its whole 
interest in the premises, & as it gave no 
assent to the sublotting by B, to O. 
Sc as B. was not its servant or agent 
it was in no sense responsible for the 
breach of a particular covenant on the 
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part of either B. or O.— -Mi li.au v. 
Woolworth (F. W.) (Jo., Ltd., (19381 
1 W. W. H. 401 ; 1 D. L. R. 780 ; 7 
F. L. J. (Can.) 261 . — CAN. 

PART XIII. SECT. 2. 

8092 I. As grovnd for damages .) — 
Pltf., the tenant of farm land rented 
to him by deft., the owner thereof : — 
Held : entitled to damages for the 
fraudulent miere presentation of deft, 
with reHpect, to the freedom of the land 
from weeds, pltf. having been induced 
thereby to become the tenant. — 
GrsRiXA r. Lkwellen, £10381 3 

W. W. II. 1 ; 3 I). L. R. 800.— CAN. 

PART X1IL SECT. 3, SUB-SECT. 1.— 

B. (a). 

f i. .1 — Boyd v. Dtokbson. 

[19301 2 D. L. It. 00.— CAN. 

f if. .} — Pltf.’s claim for 

£14 3 s. 7 d., the rent of a certain tene- 
ment, was admitted but deft, filed a 
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3111. Add. Armototion : — Consd. Bottomley v. 
Bannister (1081), 101 L. J. K. B. 40. 

3120. Add. Annotations ; — Consd. Bottomiey v. 
Bannister (1031), 101 L. J. K. B. 46. Refd. 
Wilchick v. Marks ft Silvers tone, [19341 2 
K. B. 66 ; Otto v. Bolton & Norris, [1036] 

1 All E. R. 960; Shirvell v. Hackwood 
Estates Oo., [1938] 2 All E. R. 1. 

3120a. .] — At common law in the absence of 

express contract a landlord of an unfurnished 
house is not liable to his tenant, nor is a 
vendor of real estate liable to his purchaser, 
for defects in the house or land rendering it 
dangerous or unfit for occupation, even if the 
defects are due to his construction or are 
within his knowledge. 

A firm of builders, having built several 
houses on an estate of which they were the 
owners, sold to one 0. a house which was 
nearly completed. They agreed to complete 
the house by the end of Oct. 1929, ft to make 
it fit for habitation, ft like in decoration ft 
design to the other houses on the estate. The 
agreement contained a clause enabling C. to 
go' into possession before completion as 
tenant at will. The house, like the others on 
the estate, was fitted with a particular make 
of boiler, which was placed in the kitchen & 
was heated by a Bunsen gas burner. Above 
, the kitchen was a bathroom. From a cup- 
board in the bathroom a liuen chute ran down 
to a cupboard in the kitchen connected with 
the boiler by a pipe. There was no flue to 
carry gas or fumes from the burner to the 
outward air. C. with his wife ft child went 
into occupation on Sept. 28. The 0. Gas 
Co.’s inspector examined the gas fittings & 
set the regulator fitted to the burner so that 
46 cubic feet of gas ft no more passed into the 
burner per hour. On Oct. 20, O. & his wife 
were found dead in the bathroom, poisoned by 
carbon monoxide gas. A few days afterwards 
the regulator was found so set that much more 
than 45 cubic feet could pass into the burner 
in an hour. The boiler with its burner & 
the linen chute were parts of the realty. The 
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boiler with the burner properly regulated was 
not dangerous. It was the business of the 
Gas Co. & not that of the builders to regulate 
the flow of gas to the burner. In an action 
under Fatal Accidents Act, 1846 (c. 98), by 
the administrators of 0. ft his wife against 
the builders : — Held : there was no evidence 
of a breach of any duty which the law cast 
upon defte. as vendors or lessors of the house 
towards 0. or his wife, A pltfs. could not 
recover. — Bottomubjy v. Bannister, [1932] 
1 E. B. 468, 469 ; 101 U J. K. B. 46 ; 146 
L. T. 68 ; 48 T. L. R. 39, 0. A. 

Annotations : — Oousd. MoAJister (or Donoghue) t>. Stevenson 
1932), 101 L. J, P. 0. 119. Refd. Otto v. Bolton ft Norris, 
[1936} 1 All E. R. 960 ; Perry «. Sharon Development Oo., 
[1937] 4 All 32. R. 390. 

3120b. Unfurnished flat.] — A grant of a lease of 
an unfurnished flat does not imply a war- 
ranty that the fiat is fit for habitation &, 
should it prove not to be fit for it, the tenant 
cannot allege breach of implied warranty as 
a ground entitling him to be awarded either 
damages or rescission or termination of the 
lease. In this particular case, however, the 
ct. held that though the tenant was liable 
for the rent the landlord had, by causing 
the tenant to leave the flat, broken the cove- 
nant for quiet enjoyment & was liable to 
the tenant in damages for such breach. — 
Cruse v. Mount, [1933] Ch. 278 ; 102 L. J. 
Oh. 74 ; 348 L. T. 269 ; 49 T. I* R. 87 ; 76 
Sol. Jo. 902. 

3120c. .] — Belbridge Property Trust, I/td. 

v. Milton (1934), 78 Sol. Jo. 489. 

1822. Add. Annotation : — Consd. Cruse v. Mount, 
[1933] Ch. 278. 

3167. Add. Annotations : — Consd. Haskell v. Mar- 
low, [1928] 2 K. B. 46. Apld. Cruse v. 
Mount, [1933] Ch. 278. Refd. Taylor t>. 
Webb, [1937] 2 K. B. 283. 

8169. Add. Annotation : — Refd. Fisher v. Walters 
(1926), 90 J. P. 196. 

8160. Add. Citations .-—90 J. P. 196 ; 24 L. G. R. 
327.* 


counterclaim for damages for breach 
of an alleged warranty that the tene- 
ment was habitable ft free from any 
defect. It appeared that pltf.'s agent 
when asked about the oonaition of the 
premises told deft, that they were “ all 
right,” whereupon deft, agreed to rent 
the premises. Soon after taking pos- 
session he found that the common 
house bug had established itself In the 
premises ft after complaint to pltf . the 
premises were fumigated with hydro- 
cyanic add gas on the order of the City 
Council. The bugs soon returned ft 
deft, terminated his tenancy. Some 
of his furniture had become infested 
with bugs ft had to be destroyed ft 
the claim was for Its value ft certain 
other expenses : — Held : on the evi- 
dence, the statement of the agent was 
in the clroumstanoes a warranty ; the 
damage oomplained of was a direct 
result of the* breach thereof ft pltf. was 
entitled to "recover the value of the 
furniture he had to destroy. — Public 
Trustee v. Thompson (103?), 82 
M. C. R. 63.— N.Z. 


PART XIII. SECT. 8, SUB-SECT. 8.— 
D. (b) SI. 

8151 ii. Defect of repair. )rr 

Kelfon t>. Stewart, [1928] 3 W. W. R. 
840. — -CAN. 

PART XIII, SECT. 3. SUB-SECT. 8.—HL 
8158 i. Br ach — What amounts to — 


Hot ashes left in yard,} — Defts. agreed 
for reward to provide board ft lodging 
for infant pltf., who was injured while 
playing in the yard of the premises 
through coming in contact with some 
hot ashes placed there by one of defts. : 
— Held t defte. were liable. — Irwin t. 
Hamal. [1927] N. Z. L. R. 7.—N.Z. 

PART XIII. SECT. 8, SUB-SECT. 8. — F. 

se. Room in building leased to un- 
incorporated association — Injury to 
member of association — Failure to 
provide fire-escapes. ] — A building in the 
city of L. was owned by deft. co. ft 
occupied by the oo. ft various tenants. 
It was four storeys in height, ft on the 
fourth storey were two rooms fitted 
up & used as lodge-rooms. Deft. oo. 
had leased one of these rooms to an 
unincorporated fraternal association 
or lodge, ft the premises were oocupied 
by the lodge under that lease in 
Jan. 1927, when a fire broke out in the 
building. Pltf., a member of the 
lodge, was attending a meeting in the 
lodge-room at the time, ft was severely 
Injured in attempting to escape from 
the burning budding. There wen no 
flre-eaoapee, ft the budding was so 
constructed as to make It a fire- trap : — 
Held: pltf. was not an Invitee, but 
a mere licensee, of defts., though an 
Invitee of defts.* tenant ; he did not 
oome upon defts.* promises for any 
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purpose In which he ft defts. had a 
common interest, ft there was no 
contractual relation between them. — 
Taylor v. People’s Loan ft Savings 
OORPN.. [1929] 1 D. L. R. 160; 63 
O. L. R. 202 : affd., [1930] S. 0. K. 
190 ; 2 D. L. R. 891.— CAN. 

•d. Theatre — Heating-plant inade- 
quate .} — Da vet v. Christoff (1915), 
9 O. W. N. 291, 481 ; 35 O. L. R. 162.— 
0AN. 

se. Restaurant <£ rooming house — 
Premises represented “ clean.’ 1 ] — Where 
on the renting of premises ft the con- 
temporaneous purchase by the lessee 
of the furniture ft other chattels therein 
for the purpose of immediate use in 
conducting a restaurant ft rooming 
house, the lessor or his dfeent repre- 
sented the premises to be " dean : — 
Held : at least In view of the purpose 
for which the lease ft purchase were 
entered into, the representation should 
be interpreted as including a warranty 
that the premises wufre free from rate 
ft bed-bugs ; moreover, under the 
circumstances, .there was an implied 
condition that the premises were in a 
fit state for the purpose* for which they 
were to be used at the commencement 
of the tenancy, ft as beoause of the 
presence of rata ft bed-bugs they wets 
not so fit, deft, was entitled to re* 

S udlate both tea lease ft the rmrahase 
t the chattels.— Bowim fbc (m 

Wwost), (1933] 1 W. R. 161.-*43aS. 
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3160a. m ; _ ^ 1 ^ The tenant of an In- 

dushri&l dwelling-house, which, as regards 
reat, came within Housing Act, 1925 (c. 14), 
& Increase of Bent AMtge. Interest (Re- 
strictions) Act, 1920 (c. 17), & the rent of 
which had been increased under the latter 
Act, sought to recover from his landlords, 
deft, eorpn., his medical expenses & damages 
for loss of work incurred by reason of an 
accident suffered by him when, in opening 
one of the windows of the house, as soon as 
he had unlatched the top sash it fell owing 
to the breaking of the sash cord & severely 
crushed his hands. He based his claim on 
the alleged failure of the landlords to perform 
their statutory obligations under Housing 
Act, 1925, to keep the house “ in all respects 
reasonably fit for human habitation” A, 
alternatively, under Increase of Rent & Mtge, 
Interest (Restrictions) Act, 1920, to keep the 
house in “ good & tenantable repair ” : — 
Held: (1) whatever was the effect of the 
above mentioned Acts upon a landlord’s 
responsibility for the condition or state of 
repair of houses coming within the scope of 
those Acts, upon which, as applied to the 
facts, the ct. was not unanimous, it was a 
condition precedent to the liability of the 
landlord that notice of latent, as well as of 
patent, defects should be given to him by the 
tenant, whether or not the landlord had a 


right of access to inspect the state of repair 
of the house, dc the absence of such notice 
was fatal to pltf.’s claim. (2) Observations 
upon ijhe meaning of the words M in all 
respects reasonably fit for human habitation ” 
in Housing Act, 1925, s. 1 . — Morgan v. 
Liverpool Corpn., [1927] 2 K . B. 181 ; 90 
L. J. K. B. 284 j 180 L. T. 022 ; 91 J. P. 
20 ; 43 T. L. R. 140 ; 71 Sol. Jo. 85 ; 25 
L. G. R. 79, C. A. 

Annotation^— As to (1) Refd. WUohiok c. Marks Sc Silverstone, 
[1934] 8 EC. B. 66. 

1360b. Rent — How calculated. ] — — TJ pon a claim 
based upon the condition implied by Housing 
Act, 1930 (c. 51), s. 2, that a house was fit 
for human habitation, it appeared that the 
actual rent paid to the landlord was 12s. 0d. 
per week. This, however, included a sum 
of 3s. Sd. in respect of rates, so that the rent 
exclusive of rates was 8s. lOd. The Act 
required the premises to be let at a rent not 
exceeding £20 per annum in order that the 
benefit of the implied condition might 
attach : — Held : the rent referred to in the 
Act was the rent exclusive of rates, & the 
condition of fitness for human habitation 
was to be implied. ---Jones & Jones v. 
Nelson, tl938] 2 All B. R. 171. 

3160c. ■.]-— Rochou Photi, [19391 4 

All E. R. 010. 


Part XIV, 

8101. Add. Annotation : — Refd. Spyer t\ Phillipson, 
[1931] 2 Ch. 183. 

3108. Add. Annotation : — Consd. Spyer v. Phillip- 
son, [1931] 2 Ch. 183. 

3188. Add. Annotation : — Refd. Golden Horse- 
shoes (New), Ltd. v. Thurgood (1934), 160 
L. T. 427. 

3204. Add. Annotation : — Refd. Townley Mill Co. 
(1919), Ltd. v. Oldham Assessment Com- 
mittee, [1936] 1 K. B. 585. 

3206. Add. Annotation : — Refd. Bottomley v. 
Bannister (1931), 101 L. J. K. B. 40. 

3211. Add. Annotations : — As to (2) Consd. Spyer 
v. Phillipson, [1931] 2 Ch. 183. Refd. 


-Fixtures. 

Townley Mill Co. (1919), Ltd. Oldham 
Assessment Committee, [1930] 1 K. B. 585. 

3212. Add. Annotation : — Refd* Spyer v. Phillip- 
son, [1981] 2 Oh. 183. 

8219a. .] — The lessee of a flat, which he held 

for a term of twenty-one years, without the 
consent of the lessor installed in some of the 
rooms certain valuable antique panelling, 
ornamental chimney-pieces & so-called 
“ period ” fireplaces. No portion of the 
structure of these rooms was altered in order 
to fix the panelling, but it was placed in 
position by inserting into the walls wooden 
lugs to which it was attached by screws, 
ome slight structural alteration was effected 


PART XIV. SECT. 1. 
if. General rules.) — Whether an 
article has beoome in law affixed to 
land or not is to be determined In the 
same way as between vendor & pur- 
chaser, mtgor. & mtgee. or landlord & 
tenant, but a tenant has the right as 
against his landlord to detach & 
remove trade or ornamental fixtures 
Installed by him, during or at the 
expiration of his term. If an article 
la embedded in the soil or is attached 
to any building or permanent erection 
thereon by a permanent fastening, it 
Is primd facie a fixture. UnleBS so 
attached, an article is not regarded as 
“ embedded ” in the soil merely 
because It is placed on a brick, concrete 
or wood foundation, or even in holes 
constructed to the foundation to 
receive It. or because it acci* 

destuSy into the foundation, or because 
earth or other matter accidentally 
accumulates sound it so as to give it 
of being embedded. 

from shafting to a 

__ for the purpose of working it 

is not in itoetf sufficient to make the 
maohtoc a fixture. The connection of 
a hydraulic press with underground 


water-pipes, or the insertion of the 
nozzle or a bellows in a hole which it 
tightly fits in some part of a forge 
affixed to the premises, la sufficient to 
make the press, or the bellows, primd 
facie a fixture. If an article is proved, 
primd facie, to be a fixture, the onus of 
showing that It was Intended to con- 
tinue a chattel lies on those who 
contend that It is a chattel. The 
relevant evidenoe to prove the inten* 
tion is the circumstances of the case, 
8c mainly the degree of annexation tc 
the object of annexation. Declara- 
tions of intention by the party who 
affixed the article are not relevant. 
An article which is no further attached 
to the premises than by its own weight 
is primd facie not a fixture, but it will 
be held to be a fixture (a) if it is part 
of a machine or other article which is a 
fixture ; (b) if It can be inferred from 
the circumstances that It was intended 
to become a part of the freehold. If 
an article which is fixed is taken out 
of its place by a mtgor., & an equally 
good or better article is substituted for 
it, the mtgee. Is not entitled to claim 
both articles as fixtures; he must 
•toot which he will have. — He May 
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Bbos., Ltd. (1929), 9. A. S. It. 508.— 


PART XIV. SECT. 2, SUB-SECT. 1.— 
A. (c). 

8177 I. General rule .] — A building 
not attached to the land, except by 
its own weight, cannot be considered as 
part of the realty unless the circum- 
stances show that It was Intended to 
be part of the land : 8c the onus of 
showing such intention is upon the 
party who asserts that It Is not a 
Chattel.— CtTNNINOHAM V. BtOPUSSOK 
8c SiartNWOtf, U930J 2 W. W. R. 180 ; 
8 D. L. R. 955; 24 S. L. R. 589.— 
CAN. 


PART XIV. SECT. 2. SUB-SECT. 1.— 

A. (a). 

♦e. Boilers, j — Coleman v. Monahan 
(N. B.), (1027J 2 D. L. R. 200.— CAM, 
sd. Manure lying in heaps.)— 
Manure lying in heaps in a burn-yard 
is a chattel which may be taken away 
by the outgoing tenant, even after his 
tenancy has expired, A trover will lie 
for it if held or taken away by the 
landlord. — Fosray v. Babnbs (1869), 
12 N. B. R. (1 Han.) 450.— CAN. 



Cases 3219a — 8418. English and Empire 

in fixing the new chimney-pieces Sc fire- 
places. The lessee having died during the 
currency of the term, his exors. claimed the 
right to remove the panelling, chimney - 

E ieces Sc fireplaces, alleging that these instal- 
lations were tenant’s fixtures, & as such 
removable by them. The lessor, on the 
other hand, contended that the panelling Sc 
chimney-pieces had been fixed & installed in 
such a way as to become part of the structure 
of the demised premises ; that their removal 
would cause damage to the structure ; that 
the installations by the lessee constituted 
landlord’s fixtures, & that his exors. were not 
entitled to remove them. In an action by 
the lessor to restrain the exors. from removing 
the fixtures: — Held: (1) in determining 

whether a particular chattel was a tenant’s 
or a landlord’s fixture the ct. had to consider 
what were the object & purpose of the annexa- 
tion, Sc what would happen if the annexed 
chattel were removed. So long as the chattel 
could be removed without doing irreparable 
damage to the demised premises, neither 
the method of attachment nor the degree of. 
annexation, nor the quantum of damage that, 
would be done either to the chattel itself or 
to the demised premises by the removal, had 
any bearing on the right of the tenant to 
- remove it, except in so far as it threw a light 
upon the question of the intention with 
which the tenant affixed the chattel to the 
demised premises ; (2) the ct. could not 

infer an intention on the part of the tenant 


Digest Supplement. 

that the fixtures in question should become 
part of the demised premises, but the proper 
inference to be drawn was that the tenant 
intended himself to enjoy them Sc not to 
benefit < the demised premises. Therefore 
the fixtures were tenant’s fixtures. Sc the 
exors. were entitled to remove them, — 
Spyer e. Phillipson, [1931] 2 Ch. 183 ; 100 
L. J. Ch. 246 ; 144 L. T. 026 ; 74 Sol. Jo. 
787, C. A. 

3225. Add. Annotations : — Consd. Spyer v . Phillip - 
son, [1931] 2 Ch. 183. Refd. Golden Horse- 
Bhoes (New), Ltd. v. Thurgood (1934), 150 
L. T. 427 ; Townley Mill Co. (1919), Ltd. v. 
Oldham Assessment Committee, [1935] 1 
K. B. 585. 

3251a. Oak panelling.] — Spyer v. PmLLtPSON 
No. 3219a, ante . 

8251b. Ornamental chimney-piece.] — Spyer v . 
Phillipson, No. 3219a, ante . 

3251c. Period fireplaces.] — Spyer v. Phillipson, 
No. 3219a, ante . 

8275. Add. Annotation : — Refd. Taylor v. Webb, 
[1937] 2 K. B. 283. 

3827. Add. Annotation : — Consd. Spyer v. Phillip- 
son, [1931] 2 Ch. 183. 

3348. Add. Annotation : — Apld. Spyer v. Phillip- 
son, [1931] 2 Oh. 183. 

3390. Add. Citation .-—[l 920 ] Ch. 877 . . 

8418. Add. Annotation : — Refd. Spyer v. Phillip- 
son, [1931] 2 Ch. 183. 


PART XIV. SECT. 2, SUB-SECT. 2.— 
0. (h) ii. 

8268 U. .] — Re Roy Wolf 

Brewing Co. (Out.), [19261 2 D. L. R. 
1002 ; 7 C. B. R. 625. — CAN. 

3266 Hi. -.1 — On an inter- 

pleader issue, between a judgment 
creditor of the manager of a newspaper 
& printing business & the latter's 
father, who owned the business Sc the 
premises in which it was carried ou, 
held that the printing presses were 
the property of the father. The 
evidence favoured the view that he, 
& not the son, was their real purchaser ; 
Sc. moreover, they were part of the 
realty, since they wore attached to the 
building for the better enjoyment & 
use thereof as a printing establishment. 
Sc because their removal would dis- 
figure & disturb the building itself. — 
Richardson v. Hardie, [1928] 2 

W. W. R. 246. — CAN. 

PART XIV. SECT. 2, SUB-SECT. 2. — E. 

8279 i. Boiler — other machinery ,] — 
Rogers v. Ontario Bank (1891), 21 
O. R. 416.— CAN. 

•• Theatre scale.] — Evidenoe showed 
that certain seats were neoessary for 
the use of a theatre as a theatre ; it 
could not have been opened without 
them. At first they were put up 
hurriedly, Sc were fixed to the floor 
with brads : later they had to be re- 
arranged. , They were then plaoed in 
rows, each row being connected with a 
horizontal* rod. These rows stood on 
the sloping portion of the floor, whioh 
Inolined very slightly, to the extent of 
44 degrees. In the middle of these 
rows a space was left for some sixty 
armohalrs. The grouping of the rows 
of tip-up seats had a direct relation to 
the means of entrance to & exit from 
the theatre. Each individual seat was 
held in position by screws, which 
passed through the flanges at the foot 
of the standards of the seats, there 
being nine screws holding each pair of 
seats to the floor. The theatre was 


sometimes used for dances, but on suoh 
occasions the arm-chairs only were 
removed & it was not neoessary to 
alter the position of the seats whioh 
had boen screwed down as already 
described. In an aotion by pltf. 
claiming from deft, the delivery of suoh 
seats or damages for their detention : — 
Held : giving judgment for deft., upon 
the evidenoe, the tip-up seats had been 
sufficiently affixed to the freehold to 
cast upon pltf. the onus of showing 
that they remained chattels, 8c that, 
pltf. having failed to discharge this 
burden of proof, the seats must be 
regarded as fixtures, & must be Judged 
to be the property of deft. — Colledgk 
v. CJurlett (H. O.) Construction Co., 
Ltd., [19321 N. Z. L. R. 1060.— N.Z. 

PART XIV. SECT. 3, SUB-SECT. 1. 

3294 vi. GraY v. 

LOUNT, [1933] 1W.W.R. 51.— CAN. 


PART XIV. SECT. 3, SUB-SECT. 2. 

3320 H. . ] — Machinery purchased 

by a fisheries co., Intended for a sub- 
sidiary oo., is a trade fixture & is 
removable against the lessor but not 
against a mtgee. prior to the lease. — 
Fish Meal Co. «. Nickerson, [ 1930 ] 
2 D. L. R. 284.— CAN. 

si. Equipment of timber company .] — 
Railway rails, ties, a telephone line, Sc 
an unloading outfit, the principal Item 
of which was a donkey engine, ail of 
whioh properties were bought, paid for, 
Sc plaoed by a timber oo. to be used by 
it as aids to the removal of timber. Sc 
were In fact so used up to the time of 
its bkpey. : — Held : not to be fixtures 
belonging to the owner of the fee, 
under whom said oo. was a tenant or 
licensee, but to be chattels belonging 
to the oo. — Canadian Credit Men’s 
Trust 
Ingham 
B. C. B 
305 : 4 
—CAN. 

ah. Electric light tag, elevator, & hoi 
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AS8O0N*, Ltd., & Dinning v. 
[, [1933] 1 W. W. R. 8: 46 
L 300 i [19331 3 W. W. R. 
Tf. h. R. 626; 47B.O.R. 358. 


air furnaces .] — Electric lighting, ele- 
vator & hot air furnaces installed by a 
lessee for the better enjoyment of the 
premises for business purposes. Sc 
not for the improvement of the 
building are tenant’s fixtures. — Clark 
v. Brager, [1934] 3 D. L. R. 265 ; 8 
M. P. R. 157.— CAN. 

PART XIV. SECT. 6. SUB-SECT. 2. 

sg. Hot water system.] — An electri- 
cally heated hot-water service pump Sc 
equipment were installed by deft, upon 
pltf • s premises. A rotary pump was 
fixed by screws to a log platform which 
was not affixed to the soil, but the 
pump was connected by electric wires 
whioh penetrated the wail of the house, 
with a switch -board inside. A hot- 
water cylinder was placed on the 
balcony Sc encased with wooden slabs 
which were screwed to pieces of wood 
which were nailed to the walls. From 
this cylinder pipes led to various bath- 
rooms & tanks & penetrated the house 
walls in several places. The whole 
apparatus was affixed by defta. in such 
maimer as to be readily removable & 
so as to do the least possible Injury to 
the fabric of the house : — Hew .* the 
object of the installation was not for 
its more convenient use as a chattel, 
but for rendering more convenient the 
occupancy of the house, Sc the service 
Sc equipment were fixtures, — Adams v. 
Medhurst Sc Sons Pty., Ltd. (1931), 
24 Tas. L. R. 48.— AUS. 

PART XIV. SECT. 7, SUB-SECT. 1.— 
B. (a). 

3392 f. Effect of relaxation — Whether 
chattel affixed becomes part of freehold.}— 
Although tenant’s fixtures while un- 
severed are not to be regarded as 

f oods Sc chattels yet they can be sold 
y the tenant, & they can be converted 
by contract into ohattels just as 
effectively as if an actual physical 
severance had taken place. — N orth- 
west Terminals, Ltd. v. West- 
minster Trust Oo., [1939] 1 W. W. R. 
643.—UAN, 
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3477. Add. Annotation : — Refd. Williams-Ellis v. 

Cobb, [1936] 1 K. B. 310. 3494. Add . Annotation : — Retd. Spyer v. Phillip- 

3483. Add. Annotation : — Refd. Berry t>. Berry, son, [1981] 2 Ch. 133. 

[1929] 2 K, B. 316. 


Part XV 

3548. Add . Annotation ; — Refd. Re Winterbottom 
(Leeds), Ltd., [1937] 2 All E. R. 232. 

3566. Add. Annotation : — Refd. Re Savile Settled 
Estates, Savile v . Savile, [1931] 2 Oh. 210. 
3574. Add. Annotation : — Refd. Berry v. Berry, 
[1929] 2K.B. 316. 

3586. Add. Annotation : — Refd. Grant v. Edmond- 
son, [1931] 1 Ch. 1. 

3590. Add. Citations : — sub nom . Winston v. 
Pinkney, 3 Keb. 137 ; 2 Lev. 80 ; T. Raym. 
222 . 

Add. Annotation : — Refd. BrownJow v. Hewley 
(1696), 1 Ld. Raym. 58. 


—Rent. 

3635. Add. Annotation : — Apld. Maine & New 
Brunswick Electrical Power Co. v. Hart, 
[1929] A. C. 631. 

8751. Add. Annotation : — Apld. Re Wells, [1929] 
2 Oh. 269. 

3752. Add. Annotation : — Refd. Re Winterbottom 
(Leeds), Ltd., [1937] 2 All E. R. 232. 

3779. Add. Annotation : — Refd. Rye v. Purcell, 
[1926] 1 K. B. 440. 

3808. Add. Annotation : — Dlstd. British & North 
European Bank v. Zalzstein, [1927] 2 K. B. 
92. 


PART XIV. SECT. 7, SUB-SECT. 2.— 
B. (b). 

3434 vi. .1 — Fixtures which 

a tenant is entitled to remove muat be 
removed during 1 the tenancy or within 
such time beyond the original term as 
the tenant holds the premises under a 
right still to consider himself a tenant. 
This rule applies whether the lease 
expired by effluxion of time or was 
properly determined dining its cur- 
rency. — National Trust Co., Ltd. 
v. Palace Theatre, Ltd., [1928] 1 
W. W. R/602, 805 ; [1928] 2 D. L. It. 
59, 739 ; 23 Alta. L. 11. 427.— CAN. 


PART XIV. SECT. 7, SUB-SECT. 4. 

3461 Iv. .1 — Globe Land Co. v. 

Hkaslip, [1927] 3 D. L. It. 604 60 

O. L. R. 409— CAN. 


PART XIV. SECT. 7, SUB-SECT. 8. — 

B. (5). 

M. Covenant to deliver wo personal 
property specified in lease — dfc additions 
thereto .] — A lease provided that : “ The 
lessee will, at the expiration or other 
sooner determination of the said term, 
peaceably surrender & yield up unto 
the said lessor the said demised 
premises with the appurtenauoes 
thereon & together with all buildings, 
erections & fixtures thereon, & the 
personal property included in Schedule 
A. hereto attached & any personal 
property brought upon the demised 
premises in addition thereto or in lieu 
or in substitution therefor ” : — Held : 
the personal property covered by the 
covenant included all the personal 
property in Question herein brought 
upon the premises for use in the theatre, 
whether brought thereon by the lessor 
or by the lessee ; it being held that 
such of said property as did not dis- 
place any of the .personal property 
theretofore in the theatre was “in 
addition thereto/’ within the meaning 
of that phrase in the covenant, 6c such 
of it as booh the place of any property 
theretofore in it was “ in lieu of or in 
substitution . therefor. ” — N ational 
'Trust Co., Ltd. v. Palace Theatre, 
Ltd.. [1928] I W. W. R. 502; J1928] 
J D. L. R. 59, 739 ; 23 Alta. L. R. 427. 


PART XIV. SECT. *, SUB-SECT. 1. 

it Conversion — During continuance 
of term — Liquidator of tenant company 
permitting removal, GeSlong Citt 
J toixasTNa Pyy.* Ltd. v. Bennett, 
[16261 V. b. JR. 214 ; 11928} Argus 
t. R. 138.— AUS. 


J.S. 


PART XV. SECT. 3, SUB-SECT. 1. 

■g. Payment of deposit — Interest as 
part j)ayment of rent .] — A lease pro- 
vided that the lessee should deposit 
a oertaln amount with the lessor, that 
the interest on the amount deposited 
was to be taken in part payment of 
the rent. Sc that the principal amount 
was to be taken in discharge of the 
last year’s rent. Upon default in 
payment of the first year’s rent, & 
ro-entry noon the land by the lessor, 
the lessee sued to recover the full 
amount aenosited by him with the 
lessor: — Held: (1) the amount loft 
by the lessee with the lessor was not a 
deposit, in the strict legal sense of the 
term, liable to be forfeited on default 
of payment of rent ; (2) the lessee was 
entitled to recover the return of his 
deposit, less the rent that became pay- 
able in the first year. — Varadaraja 
Pbrumal Koil t>. Muniappa Pillai 
(1029), 1. L. R. 53 Mad. 141— IND. 

■m. Tenant paying rent to be fired 
by arbitration — Sub-tenant paying 
amount so fixed — Construction .] — 
Mkikle Co., Ltd. v. Birkett & Son, 
Ltd., [1931] 3 D. L. R. 684.— CAN. 


ing Co., Ltd. v. R., [1933] 0. C. R. 
226 ; 2D. L. R. 141.— CAN. 

sr. Lease of hotel — Proviso fur increase 
when possible to procure licence — Mean- 
ing of “ possible.” 1 — Held : the word 
“ possible ” should be Interpreted as 
“ reasonably possible ” or '* practic- 
able.” — Re Central Hotel 6c Hom- 
FRAY & Bral, [1934] 3 W. W. It. 360.— 
CAN. 

PART XV. SECT. 3, SUB-SECT. 9.— 

B. (bf i. 

3680 iv. .] — A loose 

provided that, on breach of any of 
certain covenants, the lessees should 
forfeit & nay unto the lessor a further 
additional rent or sum of fifty pounds 
sterling. The trial Judge decided that 
this additional yoarly rent was not 
in reality rent, but was in the nature 
of a penalty ; & taking as the measure 
of the damages the injury to the 
reversion, he assessed damages at one 
shilling : — Held : the additional rent 
was in the nature of a penalty, & the 
damages had been assessed on a proper 
basis. — Bradshaw v. Lemon, [1929] 

N. I. 159.— IR. 


PART XV. SECT. 3, SUB-SECT. 8. 

3657 ill. .] — An agreement be- 
tween a landlord & tenant for the In- 
crease or reduction of rent does not of 
itself create a new tenancy. — Clark v. 
CiirmoK (1934), 42 Man. L. R. 205.— 
CAN. 

h i. .] — Pltf. co. leased to deft. 

the half of a shop in which deft, carried 
on the business of selling lingerie. The 
other half was oocupiea by deft. co. 
There was a term in the lease that 
should the premises be damaged by 
fire the rent should be reduced for the 
time occupied in repairing such part 
or parts u as may be rendered un- 
tenantable & incapable for use 6c 
occupancy by the lessee.” A fire took 
place on pltf.’s premises from which 
smoke penetrated to deft . ’h shop, dis- 
figuring the walls 6c ceiling ; — Held ; 
the damage was caused by the fire, 6c, 
having regard to the nature of the 
goods dealt in by deft., the premises 
were so injured by fire as to render 
them “ untenantable & Incapable ” for 
use 6c occupancy by the lessee. — 
United Qigar Stores, Ltd. v. Builbr 
& Hughes. U931] 2D.L.E. 144 ; 60 

O. L. R. 503.— CAN. 

PART XV. SECT, 3, SUB-SECT 

B. <a). 

sp. On tenant's business being JttcUi - 
toted by legislation .] — Capital Brew* 


PART XV. SECT. 4, SUB-SECT. 1.— D. 

3734 I. What amount to days of grace 
— Whether postponement of forfeiture .] — 
Appofc. & first reap, were lessor 6c lessee 
respectively under an agreement oi 
lease which provided (inter alia) 

(a) that the rent should be payable 
in advance on the first day of every 
month without demand or notice ; 

(b) that in the event of the non- 
payment of rent within 7 days from 
the due date thereof the lessor should 
be entitled to cancel ; (c) that nothing 
in (b) should be token as giving the 
lessee the right to claim 7 days’ grace 
within which to pay the instalment of 
rent : — Held : clauses (b) 6c (cf indi- 
cated that the parties contemplated 
that there should bo 7 days of grace 
before forfeiture operated. — Feigen- 
baum v. Mills (1929), 50 N. L. R. 285. 
— S. AF, 


PART XV. SECT. 4, SUB-SECT. 2.— 

C. (a). 

3765 1. General rule.] — Pepper v. 
Butler (1876), 37 U, O. R. 253.— CAN. 


PART XV. SECT. 4, SUB-SECT. 8. 
ah. Assignee — Assignment after expiry 
of term — Lease cojUaining covenant for 
rcnmoal.] — Bengal National Bank, 
Ltd. v. Janakj Lath. Roy (1027), 
I. L. R. 54 Calc. 813.— ffiD. , 
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Cases 8829a— 4061. English and Empire Digest Supplement, 


8829a. Recovery by tenant — Rent paid by sub- 
tenant to avoid re-entry.] — Eaton v. Donegal 
Tweed Co., Ltd. (1936), 79 Sol. Jo. 342, C. A. 

8854. Add. Annotation : — Refd. Re Pinto Leite & 
Nephews, Ex p. Dee Olivaes (Visconde), 
[1929] 1 Oh. 221. 

8867. Add. Annotation : — Retd. Tredegar v . Har- 
wood (1928), 97 L. J. Oh. 392. 

8878. Add. Annotation : — As to ( 1) Refd. Eaton v. 
Donegal Tweed Co. (1935), 79 Sol. Jo. 342. 

3906a. Demolition order.] — Deft, was pltfs.’ tenant 
of certain premises, which became the subject 
of a dangerous structure notice served by 
the London County Council on deft. & on 
pltfs.’ superior landlords. The deft, for- 
warded the notice to the pltfs., but it was 
not complied with. Two further notices 
were served & demolition orders obtained. 
Eventually the county council entered the 
premises & under their powers under London 
Building Act, 1930, s. 133, carried out the 
work necessary to comply with the dangerous 
strupture notices, & in the course of such work 
they demolished & pulled down two storeys 
of the premises. In an action for arrears of 
. rent, deft, pleaded that he had been evicted 
from part of the premises by the London 
County Council on the default of pltfs., & 

* that such eviction constituted eviction by 
title paramount. Altemat .vely he pleaded 
that tne eviction was due to the act or default 
of pltfs. in permitting the premises to become 


dangerous, &/or in omitting to remedy the 
dangerous condition of the premises, &/or 
in failing in breach of statutory duty to 
comply with the dangerous structure notices 
& demolition orders, & he pleaded that the 
lease was frustrated. Deft, counterclaimed 
an apportionment & reduction 'of the rent 
payable & damages for breach of pltfs.* 
covenant for quiet enjoyment : — Held : 
(1) there was no eviction of deft, by title 
paramount ; (2) there was no frustration of 
the lease ; (3) there had been no breach of 
pltfs.’ covenant for quiet enjoyment, & deft, 
was liable for the full amount of the rent. — 
Popular Catering Assocn., Ltd. v. Romag- 
nou, [1937] 1 All E. R. 167. 

8980. Add, Annotations : — Consd. Dalton v . 

Pickard (1911), [1926] 2 K. B. 646, n. ; 
Richmond r. Savill, [1926] 2 K. B. 630. 

3958. Add. Annotation: — Ae to (1) & (2) Refd. 
Walton Harvey, Ltd. v. Walker & Homfrays, 
Ltd., [1931] 1 Ch. 274. 

$990. Add. Annotations : — As to (2) Apld. Cruse 
v. Mount, [1933] Oh. 278. As to (4) Consd. 
Haskell v. Marlow, [1928] 2 K. B. 45. 
Generally , Refd. Taylor v. Webb, [1937] 2 
K. B. 283. 

4058. Add. Annotation : — Consd. Holmes v. Watt, 
[1935] 2 K. B. 300. „ 

4061. Add. Annotation: — Refd. Whitham v. Bul- 
lock, [1939] 2 K. B. 81. 


PART XV. SECT. 5, SUB-SECT. 1.— B. 

■J. Failure to keep premises in tenant- 
able repair.) — The landlord of a house 
brought an action against the tenant 
for decree for payment of the rent due. 
In defence the tenant averred that the 
landlord was in breaoh of his obligation 
to keep the premises in tenantable 
condition. In respect that he had failed 
to renew certain piping which he know 
or ought to have known was defective, 
with the result that a pipe burst & 
defender’s effects were damaged, & 
she was compelled to leave the houso. 
Defender retained the rent, 8c also 
oounterolaimed for the damage suffered 
by her : — Held : a landlord's claim for 
rent was liquid only if he had fulfilled 
hiB obligations undor the mutual con- 
tract of lease, 8c defender was entitled 
to retain her rent. & also to counter- 
claim for the damage she alleged she 
had suffered. — Fingland & Mitchell 
». Howie, [19261 S. C. 319.-— SOOT. 


PART XV. SECT. 6, SUB-SECT. 1.— A. 

3882 it* .] — The doctrine that 

eviction entitles a tenant to suspend 
payment of rent is a doctrine of oom- 
mon law of England which has been 
introduced in India as one baaed on 
justioe equity & good conscience. It 
applies to cases where the rent is 
lump rent & every bit of the leased 
property Is liable for that rent. — 
Kameshwar Lal v. Butto Kiusto 
Rai ( 1934), I. L. R. 13 Pat. 396.— IND. 

PART XV. SECT. 6, SUB-SECT. 1.— 
B. (a). 

■k. Whether forcible expulsion 
ne ces s a ry — -Attornment by tenant to 
person with title paramount.)—' To con- 
stitute eviction forcible expulsion Is 
not necessary* It 1® not necessary 
that the tenant should go out 4 of 
possession ; & if. upon a claim being 
made by a person with title para- 
mount, the tenant consents to an 
attornment to snob poraon to change 
the title under which he holds, or en®>re 
Into a new arrangement for holding 
under him, this wUl be equivalent to an 


eviction 8c a fresh taking. — Jogendra 
Lal Sarkar v Mohesh Chandra 
Sadhu (1928), I. L. R. 55 Calc. 10J3.— 


PART XV. SECT. 6, SUB-SECT. 1.— 
B. (e). 

si. Error in area leased — Claim for 
rectification.) — The Crown leased from 
Buppliant a certain space on two floors 
of a building owned by it, by a written 
lease duly executed by the Minister as 
provided for by sect. 18 of Public 
works Act, & under authority of an 
Order in Council. The measurements 
stated In this lease were made by 
offloors of the Department of Public 
Works 8c the oontract & plans accom- 
panying the same were prepared by 
them. It was claimed by suppliant, 
concurrently with the execution of the 
lease, that the superficial area men- 
tioned in the lease was in error & 
should be greater & that the total 
rental based thereon should be accord- 
ingly increased. It was agreed between 
the parties that the area leased was 
improperly measured, 8c thereupon a 
second or amending Order in Council 
was passed recognising that an error 
had been made in stating the aroa in 
square feet leased & authorising the 
amending of the first Order in Council 
accordingly. No new oontract, how- 
ever, was executed in conformity with 
this amending Order in Council. The 
Crown took possession under the lease, 
& later, before its termination, re- 
scinded the several Orders in Counoil, 
vacated the premises & returned the 
keys, 8c repudiated its obligation to be 
bound under the lease. Suppliant 
then notified the Crown that It would 
hold It responsible for the rent for the 
balance of the term, but that it would 
endeavour to rent the spaoe vacated 
on the Crown's account, « would give 
the Crown credit for any sums so 
received : — Held : the acts of the 
suppliant did not constitute eviotion 
of the Crown from the leased premises, 
& the Crown was liable for the rent 
for the entire term of the lease. — 
Journal Publishing Co., Ltd. v. R., 


U9301 Ex C. R. 197 ; 4 D. L. R. 644.— 

CAN. 

PART XV. SECT. 6, SUB-SECT. 2. 

■m. Application of rule to India .) — 
Susil Kumar Biswas v. Rasani 
Kanta Chakravarti (1927), I. L. R. 
56 Calc. 689.— IND. 


PART XV. SECT. 6, SUB-SECT. 6.— C. 

3984 i. Lands inundated.) — Unless 
there is any stipulation in the agreement 
of tenancy to the contrary, a tenant is 
not entitled to claim abatement of 
rent on the ground that the productive 
powers of the land have deteriorated 
by reason of its liability to inundation 
at high water. It is only when a 
part of the premises leased is entirely 
lost by Inundation of the sea that an 
abatement of rent on that account 
can be claimed. — Vishwanath v. 
Rankrishua (1925), I. L. R. 50 Bom. 
94.— IND. 

PART XV. SECT. 7. 


4005 i. Whether future rent released — 
Refusal of rent for specified period .) — 
A landlord's refusal of rent for a 
certain rental period does not in itself 
free tho tenant from the obligation of 
paying, or at least tendering, subse- 
quent rent as it falls due. — B lack v. 
Stebnioki, [19301 1 W. W. R. 437 ; 2 
D. L. R. 61 5; on appeal, [19SQJ 4 D. L. R. 
715 ; 2 W. W. R. 656 ; 39 Man. L. R. 
123.— CAN. 


PART XV. SECT. », SUB-SECT. 8.— C. 

so. Land ft chattels let at single rent — 
Land dt chattels subject to mortgage .) — 
An owner of lands 8c chattels thereon 
made an equitable mtge. of both the 
land 8c chattels. Subsequently, by 
virtue of Conveyancing Act, 1881, 
b. 18, he made a lease of both the lands 
& chattels, reserving a single rent : — 
Held : the rent was not apportlonable 
between the lands 8c the chattels, as 
the rent issued out of the lands to the 
exoluslon of the chattels. — Munster 
8c Leinster Bank, Ltd. v. Hollins- 
head, [1930] I. R. 187.— 1R. 
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4086. Add. Annotations Reid* Gee v. Harwood 
[1933] Oh. 712 ; Cohen v . Donegal Tweed Co. 
(1935), 79 Sol. Jo. 592. 

4105. Add . Annotations : — Retd. Dalton v. 
Pickard (1911), [19263 2 K. B. 545, n. ; 
Richmond v. SaviU, [1926] 2 K. B. 530. 

4116a. .] — A grantee of a rent reserved 

on a lease for years may sue the lessee for 
the rent where the lessee has attorned. — 
Goodman v. Packer (1670* T. Jo. 1 ; 
Freem. K. B. 1 ; 84 E. R. 1116. 

Annotation : — ReflL Bro willow v . Hewley (1696), 1 Ld. 

Raym. 82. 

4141a. Cestui que trust — Effect of Law of Property 
Act, 1925 (c. 20), s. 141 (2).]— Law of Pro- 
perty Act, 1925 (c. 20), s. 141 (2), which 
deals only with procedure, means that a 
person who is entitled to the rent to the 
exclusion of all others can recover it, although, 
but for the sub-sect, he would not have been 
able to sue in his own name, but would have 
been obliged to use the name of the person 
in whom the legal estate was vested. The 
sub-sect, does not entitle a cestui que trust 
to distrain for rent in respect of the trust 
property merely because he is beneficial 
owner of that property. 

J. N. sublet to pltf. part of certain pre- 
mises which he himself held under a long 
lease. J. N. then executed a declaration 
of trust by which he declared that he held 
the property in trust for J. N., Ltd. Pltf. 
having fallen into arrear with his rent, J. N., 
Ltd., distrained. In an action for illegal 
distress: — Held: J. N., Ltd., not 

entitled to distrain. — Schalit v. Joseph 
Nadler, Ltd., [1933] 2 K. B. 79 ; 102 L. J. 
K. B. 334 ; 149 L. T. 191 ; 49 T. L. R. 375, 

D. C. 

4142a. Sufficiency of considera- 

tion.] — A declaration set out an agreement 
in writing, whereby pltf. agreed to let, & 
T. to take, a house, at a yearly rent, So deft, 
thereby also agreed to see the rent paid 
by T., or to pay it for him. Averment, 
that pltf. let the house. So T. became tenant 
on the terms of the agreement. Breach, 
that neither T. nor deft, paid the rent : — 
Held : the consideration for deft.’s promise 
was the letting of the house. — Caballero v. 


Slater (1854), 14 0. B. 300 ; 23 L. J. O. P. 
67 ; 2 W. R. 198 ? 139 E. R. 123 ; sub nom . 
Cavaliero v. Slater, 22 L. T. O. S. 
243. 

4147. Add. Annotation : — Refd. Consolidated En- 
tertainments, Ltd. v . Taylor, [1937] 4 All 

E. R. 432. 

4157. Add. Annotation : — Refd. British So French 
Trust Corpn. v. New Brunswick Ry. Co., 
[1937] 4 All E. R. 516. 

4158. Add. Annotation : — Refd. British So French 
Trust Corpn. v. New Brunswick Ry. Co., 
[1937] 4 All E. R. 516. 

4161a. Landlord under covenant to repair.] — 

A landlord covenanted in an underlease to 
keep the outside walls So roofs in tenantable 
repair as he was required by the head lease 
to do. The covenant in the head lease con- 
tained an exception of damage by fire So fair 
wear So tear. The tenant complained that 
the landlord had not in accordance with such 
covenant repaired certain glass roofs So 
skylights. The landlord contended that : 
(a) the want of repair complained of was 
within the exception ; (6) the glass roofs were 
fixtures So therefore within a covenant by the 
tenant to repair the interior So all fixtures ; 
(c) the tenant being in arrear with his rent 
could not sue upon the covenant to repair : — 
Held : ( 1 ) the repair here was not within the 
exception. Where there is a failure to repair 
defects due $o fair wear So tear, the con- 
sequences which ensue because the defects 
grow & spread cannot always be said to be 
due to fair wear So tear ; (2 ) the glass roofs 
were not fixtures but part of the building 
itself. A fixture is something brought on to a 
completed building ; (3) the covenant to 

repair So the covenant to pay rent are in- 
dependent & a breach of one is no defence to 
a claim in respect of a breach of the other. — 
Taylor v. Webb, [1937] 2 K. B. 283 ; [1937] 
1 All E. R. 590 ; 106 L. J. K. B. 480 ; 156 
L. T. 326 ; 53 T. L. R. 377 ; 81 Sol. Jo. 137. 
C. A. 

4162. Add. Annotation : — Refd. Ilardie So Lane v. 
Chilton, [1928] 2 K. B. 306. 

4163. Add. Annotation : — Refd. Hoystead v. Taxa- 
tion Comr., [1920] A. O. 156. 


PART XV. SECT. 10, SUB-SECT. 2. 

— B. 

4094 1. General rule — Letting into full 
possession necessary.] — Where there Is 
no dispute as to the identity of a lease 
but the tenant denies that he has got 
possession of them, it is for the landlord 
to prove that he has discharged his 
obligation to put the tenant in posses- 
sion before he can enforce the tenant's 
obligation to pay rent. The landlord 
must show not only that the tenant is 
in possession but that the possession 
is attributable to the lease, or might 
be so. That onus oannot be satisfied 
where, before rent has been paid, the 
sisters of the tenant, as heirs of their 
father, have obtained a decree against 
the landlord declaring their right to 
possession of their appropriate share in 
the property according to Mahomedan 
law. 

Cases are distinguishable where the 
tenant has already paid rent under the 
lease, or where the tenant alleges, & 
the landlord denies, that certain sub- 
jects, of which possession has not been 
given, were within the subjects let ; in 
oases of that nature the onus is 
primarily on the tenant. — J ooesh 


Chandra Roy v. Emdad Mwah (1931), 
59 L. R. Ind. App. 29. — 1ND. 

PART XV. SECT. 10, SUB-SECT. 2.— 
E. (s). 

•p. Some heirs or successor s-in~ 
interest.] — A suit for rent is maintain- 
able against some of the heirs or 
successors -iu -interest of a deceased 
tenant, without bringing all the heirs 
or Ruocessors-in-interest on the record. 
— Jagan Mohan Sarkarp. Brojendra 
Komar Chakrababti (1925), I. L. R. 
53 Calc. 197— IND. 


as olerk to the cornrs., could not bo 
permitted to recover on such a con- 
tract, because it was a contract sub- 
stantially different from tne one wbioh 
the comrs. were expressly directed by 
the statute to make. — Ireland v. 
Noble (1847), 3 U. C. R. 235.— CAN. 

4154 ii. Corporate seal of lessors 

not attached — Tenant never in 
possession.] — Newport Industrial 
Development Co. v. Heugiian, [19281 
3 D. L. R. 547 ; 62 0. L. R. 364 ; 
affd .. [1929J 3 D. L. R. 108 ; 8. O. R. 
491.— CAN. 


PART XV. SECT. 10, SUB-SECT. 2.— 

F. (d). 

4154 1. Validity of lease — Lease by 
statutory body — Not in accordance with 
statute.] — A. sued as clerk to comrs. 
exercising a publlo trust under an Act 
of Parliament, 3 Viet. c. 53, upon an 
alleged demise of tolls for a year, at 
a rent payable every fortnight In 
advance, sect. 27 of that Act requiring 
the rent to be made payable monthly ; 
the lease stated in the declaration is 
said to be subject to the Act : — Held : 
on demurrer to the declaration, pltf., 
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PART XV. SECT. 10, SUB-SECT. 2.— 

F. (f). 


4166 1. Cancellation of leaser-— After 
accrual of rent — No bar to action .] — 
Peters v. Confederation Land 
Corpn., [1930] 2 D. L. R. 315.—CAN. 


si. Premises never occupied.] — A lease 
made in May, 1935, for five years from 
Sept. 23, 1935, provided that “ The 
sum of one hundred dollars to he 
deposited as good faith Sc should the 
lessee fail to occupy the premises on 
the above mentioned date, viz. : the 
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4167a. Rescission of purchase agreement deter- 
mining tenancy.] — Turner t>. Watts, No. 
6636a, post, 

4260. Add. Annotation : — Retd* Swift v. Ambrose 
<1931), 47 T. L. R. 694. 


4262. Add, Annotation : — Refd. Akt. Dampsklbs 
Steinatad v. Pearson (1927), 137 L. T. 533. 
4276. Add, Annotation : — Refd. Oakley v. Wilson, 
[1927] 2 K. B. 279. 

4329. Add. Citation : — Newport v. Hardy (1845), 
2 Dow. & L. 921. 


Part XVI. — Rates and Taxes. 


4368. Add. Citation /— ( 1926-31), 1 B. R. A. 80, 

0. A. 

4857. Add. Annotations : — Oonsd. Elliott v. Burn, 
[1934] 1 K. B. 109 ; Bertram v . Wightman, 
[1936] 2 All E. R. 487. Refd. Solomon v. 

1. R. Oomrs. (1934), 18 Tax Cas. 227 ; Stewart 
v. Normanby Estate Co. (1933), 18 Tax Cas. 
244. 

4868. Add. Annotation : — Refd. Miller (Lady) v. 
I. R. Comrs. (1930), 15 Tax Cas. 25. 

4869. Add. Annotation : — Refd. British Photo- 
matdn Trading Co., Ltd. v. Henry Playfair, 
Ltd. (1933), 49 T. L. R. 439. 

4375# Add. Annotations : — Consd. Solomon v. I. R. 
Oomrs. (1934), 18 Tax Cas. 227 ; Stewart v. 
Normanby Estate Co. (1933), 18 Tax Cas. 
•244. Refd. Neumann v. I. R. Comrs. (1933), 
49 T. L, R. 212 ; Westn inster (Duke) v. 
X. R. Comrs. (1934), 151 L.T. 480 ; Carnarvon 
(Earl) v. I. R. Oomrs., Markland v. I. R. 
Comrs., Rigden v. I. R. Comrs. (1935), 79 
L. Jo. 134 ; Leney (Alfred) & Co., Ltd. v. 
Whelan (1936), 20 Tax Cas. 321. 

4876a. Deduction made by sub-tenant — 

Tenant’s rent paid before sub-tenant's.] — A 
sub-tenant of certain premises had, by May 4, 
1931, paid the Sched. A. income tax for 
1930-81 in respect of those premises of which 
his immediate landlords, pltfs., were lessees 
from defts., the lessors, under a lease ter- 
minating in Dec. 1931. The sub-tenant’s 
half-yearly rent was payable on June 24, 


1931, but he did not in fact pay it to pltfs. 
until July 1, 1931, when, as he was entitled 
to do in accordance with the provisions of 
r. 1 of No. VTII. of Sched. A. of the Income 
Tax Act, 1918 (c. 40), he deducted from his 
rent payable to pltfs. the Sched. A. tax that 
he had paid in May. Pltfs., who were liable 
to their lessors, defts., in the same sum for 
rent as they received from their sub-tenant, 
in fact paid on June 23, 1931, the rent due 
from them to defts. on June 24, 1931, with- 
out deduction of the Sched. A. income tax. 
The payment of rent due on June 24, 1931, 
was the last that pltfs. had to make to defts. 
under the lease, & there was therefore no 
future payment of rent from which, in accord- 
ance with the provisions of Income Tax Act, 
1918 (c. 40), they coujd deduct tax. When 

E ltfs. in July received their tenant’s rent 
;ss the tax, they sought to recover that 
sum as tax deductible from the rent which 
they had paid to defts. in June : — Held : 
pltfs. had no cause of action to recover the 
amount of the tax because they did not 
come within the second proviso to Sched. A., 
No. VIII., r. 4 (1), in that there had been no 
tax “ actually paid ” by them as stipulated 
by the proviso as a condition of recovery. 
On June 23, 1931, when pltfs. paid their 
rent their sub-tenant had not paid his to 
them & had not deducted the tax as against 
them at that date, & therefore it could 
not be said that pltfs. had actually paid the 


23rd day of Sept. 1936, he shall forfeit 
hie deposit.” The $100 was so de- 
posited & was retained by the lessor. 
The lessee never occupied the premises. 
The lessor sued for five years* rent from 
said Sept. 23, or, alternatively, for 
damages for breach of the lease : — 
Held : the agreement was understood 
by the parties to mean Sc should be 
construed as meaning that if deft, failed 
to oooupy the premises he forfeited the 
said deposit of $100 & that wap the 
end of the whole matter, t.s., the agree- 
ment was satisfied by the forfeiture of 
the sal# sum of $100. — Pitt-Gross v. 
Max.NI OK, [1986} 3 W. W. R. 276 : 
61 B. O. R. 77.— CAN. 

PART XV. SECT. 10, SUB-SECT. 2.— G. 

st. On bankruptcy — Effect of Land- 
lord Tenant Ad, JR. S. O., 1927, 
s. 37.1 — Rent was payable monthly in 
advance beginning on Aug. 27, with a 
provision that on bkpey. the current 
Sc the following three months rent 
should be payable. Nothing was paid 
Sc a petition was filed on Sept. 24 : — 
Held : Landlord Sc Tenant Aet, 
R. S. 0. 1927, s. 37 (1), overrode the 
lease 8c four months* rent only oould be 
reoovered. — Be Clayton's Women’s 
Wkab, Ltd., [1938} 2 D. L. R. 767; 
O. R, 492. — CAN. 

PART XV. SECT. 10, SUB-SECT. 8.— 
C. (b), 

•y. Occupation by agent of defendant 


— ■ Ownership of plaintiff unknown to 
defendant.) — A commission agent for 
the sale of deft.’s goods who was 
obliged by his agency contract to 

S rovide Btorage for the goods during 
tie lifetime of the contract Sc for four 
months after its termination stored 
the goods in a bam on property in 
which pltf., although not the registered 
owner, nad an interest, Sc which the agent 
occupied under an arrangement with 
pltf. to pay the taxes & the Insurance 
thereon. After the termination of said 
arrangement & of the agency contract 
the agent left the goods In pltf. *s barn for 
over a year. During nearly the whole of 
this period deft, was unaware of pltf.'s 
interest in the bam, & at the termina- 
tion of the agency contract the agent 
was Indebted thereunder to deft. 
Pltf. sued for a certain sum as rent or 
as mesne profits or as compensation for 
use & occupation : — Held : in view of 
the ore ditor-& -debtor relationship be- 
tween the agent Sc deft. Sc the lack of 
privity between pltf. Sc deft., it was 
too late for pltf. to put forward a claim 
that deft, was Indebted to him or was 
liable to him for rant, compensation 
or damages. — Armstrong v. Oliver, 
Ltd., [1933] 2 W. W. R. 482.— CAN. 

PART XV. SECT. 10, 6UB-8E0T. 3.~ 
0. (o). 

•t. Holding over after judgment in 
favour of landlord — Ho resumption of 
possession by landlord. H-ln an action 
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to recover rent of premises leased by 
deft, from pltf., deft, pleaded, inter 
alia, that the tenancy had been 
determined. The issue was decided 
in favour of pltf., 8c judgment was 
entered in pltr.’s favour & no appeal 
taken. No notice to quit was given, & 
there was no surrender of the premises, 
& no acceptance of surrender, & no 
resumption of possession by pltf. : — 
Held : dismissing deft.’s appeal with 
costs, pltf. was entitled to recover for 
rental of the premises for the time 
subsequent to the recovery of the 
previous judgment. — G annon v. Far- 
quhar Trading Cq. (1928), 60 N. 8. B. 
80.— -CAN. 


PART XV. SECT. 10j SUB-SECT. 8.— 

4268 ii. Assignee of agree- 

ment for lease — Lease granted to 
original lessee .) — Where the assignee 
of an agreement for & lease enters upon 
the subject premises Sc exercises acts 
of ownership thereon Sc also pays 
money to the lessor in accordance with 
the amount mentioned as rent in the 
agreement for a lease, he is liable to . 
the lessor in an action for use 4c 
occupation, even though after entry 
by him the lessor grants a lease of the 
premises to the origins! lessee under the 
terms of the agreement for a lease.- 
Owi&N v. Bbxobxr (1928). 88 8. R. 
N, CW. 527 ; 45 N. S. W. W . 67.— 
A US. 
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tax when they paid their rent. — B ritish 
Fhotomaton Trading Oo., Ltd. v. Henry 
Playfair, Ltd., [1933] 2 K. B. 608 ; 102 
L. J. K. B. 662 ; 149 L. T. 260 ; 49 T. L. R. 
439. 

4376b. Effect of repairs allowance.] — Under No. 
VIII., r. 4, of Sched. A. of the Income Tax 
Act, 1918 (c. 40), a person paying rent or 
any other annual sum to a landlord, owner, or 
proprietor charged with tax under the 
Sched. is entitled to deduct & retain thereout 
the income tax thereon for the period covered 
by the payment (the just proportion of any 
sums allowed by the Comrs. being first 
deducted) & every person to whom such pay- 
ment is to be made is to allow the deduction. 
The lessors of premises let at £660 per annum , 
but sublet at higher rents, & assessed for 
income tax at £730, claimed that under the 
above rule the lessees were bound to deduct 
£47 10s., being the “ just proportion ” of an 
allowance under a covenant to execute 
repairs, from the quarterly instalment of 
rent before deducting income tax thereon, & 
that income tax could be deducted only from 
the balance : — Held : this claim was incorrect 
& was expressly contrary to Sched. A., 
No. VIII., r. 11. The tenant was entitled to 
deduct the tax from the full amount of the 
rent. The repairs allowance referred to in 
rule 4 is to be deducted not from the rent 
but from the tax. — Egyptian House Pro- 
, perttes v. Maynards, Ltd., [1934] Ch. 081 ; 
103 L. J. Ch. 331 ; 151L.T.490; 60 T. L. R. 
307 ; 78 Sol. Jo. 349. 

4381. Add. Annotations : — Retd. Perrin v. Dickson, 
[1929] 98 L. J. K. B. 683 ; Boyce v. Whitwick 
Colliery Co. (1934), 151 L. T. 464 ; Dott u. 
Brown (1936), 79 Sol. Jo. 610 ; I. R. Comrs. 
v. Ramsay (1935), 79 Sol. Jo. 626. 

4382. Add. Annotation : — Refd. Shanks v. I. R. 
Comrs., [1929] 1 K. B. 342. 


4385. After this case add : — 

— ^-.] — See, note , Finance Act, 1920 (c. 22), 
s. 26. 

4397. Add. Annotation: — As to (2) Refd. R. v. 
Customs <fe Excise Oomrs., [1928] A. C. 402. 

4401. Add. Annotation : — Refd. Re Airedale 

Garage Co., Anglo-South American Bank, 
Ltd. v. Airedale Garage Co. (1932), 101 L. J. 
Ch. 289. 

4406a. Covenant by sub-lessee — Whether 

assignee of head-lease liable.] — By a head- 
lease of which pltfs. were assignees, the lessor 
covenanted to pay all rates, etc., in respect 
of the demised premises. Deft, was assignee 
of a sub -lease which contained a covenant to 
pay to pltfs. all rates, etc. : — Held : the 
covenant in the sub-lease was not subject 
to an implied term that pltfs. should them- 
selves pay or be liable to pay the rates. — 
Read (W. H.) & Co., Ltd. v. Walter (1931), 
48 T. L. R. 15. 

4408a. “ All rates, taxes and outgoings ” — Drain- 
age rates.]— Smith r. Smith, [1939] 4 All K. H. 
312. 

4416. Add. Annotation : — Refd. Musmann i>. 

Engelke (1927), 96 L. J. K. B. 824. 

4447. Add. Annotation : — Retd. R. v. Customs & 
Excise Comrs., [1928] A. C. 402. 

4457a. Right to deduct from rent — Under land- 
lord’s covenant to refund excess over specified 
sum.] — The lease of a flat beginning at mid- 
summer at a rent of £400 a year, payable 
in advance .at the rate of £100 on each 
quarter day, contained a covenant by the 
lessors that, in case the total sum paid by 
the tenant in any one year of the term in 
respect of rates & taxes should exceed £125, 
the lessors would, on production of the 
relative receipts, refund to the tenant the 
difference between the total sum paid by 
him & £125. If this difference were not 
refunded by the lessors within fourteen days 
of demand the tenant was to be at liberty 


PART XVI. SECT. 1, SUB-SECT. 2.— B. 

*r. Agreement altering incidence of 
tax — What amounts to.}-- A landlord & 
a tenant entered Into a preliminary 
agreement for a lease of certain 
promises for £90 per week, the tenant 
to pay all taxes, including land taxes. 
Prior to the execution of the lease the 
lessor discovered that the provision 
that the tenant was to pay land tax 
was contrary to the terms of Federal 
Sc State Land Tax Acts. The landlord 
then required that the lease should 
provide for a rent of £100 per week. Sc 
promised that he would make a 
voluntary annual allowance to the 
lessee of an amount equal to the 
difference between the amount of the 
Federal & State land tax paid by the 
lessor in respect of the premises Sc 
£520, the latter sum being the annual 
amount of £10 per week. The lease 
was then executed, stipulating for 
a rent of £100 per week: — Held : the 
above facts did not disclose a “ con- 
tract, agreement or arrangement . . . 
altering the incidence ” of any land 
tax within Land Tax Act Assessment 
Act, 1910-1926, e. 63, or Land Tax 
Act, 1915, & 68 .— Re Lucks, Ltd., 
[1928] V. LT R. 180 ; [1928] Argus 
L. R. 155.— ADS. 


PART XVI. SECT. 2, SUB-SECT. 8, 
ft. Local improvement rates.} — Pltfs. 
as lessees of lands of University of 
Toronto hold liable for local I mpro ve; 
meat rates under Local Improvement 
A*fc, R. 8. O., 1927, University of 


Toronto Act, R. S. O., 1927, & clause 3 
of the agreement confirmed by 1889 
(Ont.), c. 53. — MoPhkdran & Clkland 
v. Toronto, [19321 1 D. L. R. 439 ; 
O. R. 65 ; 2 D. L. R. 203 ; O. R. 198. 
—CAN. 


PAHT XVI. SECT. 2, SUB-SECT. 4.— A. 

h i. “ Which note are.”] — Deft., 

In 1872, leased a farm from pltf. for 
a year from Sept. 27, 1872: — Held: 
deft, was not liable for the taxes for 
1872, for the words, 44 all rates, etc., 
which now are.'* referred to the kind 
or character of the taxes assessable 
against the land. — MAONAtraHTON v. 
WlQO (1874), 35 U. 0. R. 111.— CAN. 


PART XVI. SECT. 2, SUB-SECT. 4.— 0. 

sx. Covenant to pay “ any future land 
tax " — Bate imposed under bridge Act 
not included. }— Jones (David), Ltd. v. 
Lbventhal (1927), 27 S. R. N. S. W. 
350 ; 44 N. 8. W. W. N. 105.— ADS. 

sa. Covenant to pay “ any future 
land tax' — Bridge rate.] — By a lease 
dated Nov. 30, 1909, applts. demised 
certain business premises in Sydney to 
reeps., who thereby covenanted to pay 
all rates, taxes & outgoings, parlia- 
mentary, municipal, local, or otherwise 
imposed or to be imposed upon the 
premises or payable by the owner or 
occupier in respect thereof, landlord’s 
property tax or land tax only excepted. 
Applts., as lessors, signed a memo- 
randum dated Mar. 31, 1910, under 
ee&L which recited that it should be 
read with the lease. Sc thereby agreed 
to pay “ the land tax at present 


assessed & any future land tax or 
municipal tax upon the unimproved 
capital valuo." Sydney Harbour 
Bridge Act of 1922, enacted by the 
Parliament of New South wales, 
provided for the erection of a high 
level bridge across Sydney Harbour, 
two -third a of the expense to be borne by 
the Exchequer of the State, & one- 
third to be paid out of the proceeds of 
44 a rate leviable yearly or one half- 

K enny in the pound upon the un- 
nprovod value of ” (inU, alia ) 44 all 
lands within the city of Sydney & 
rateable under Sydney Corporation 
Act, 1902." By sect. 10 the Sydney 
Council were required to collect the 
rate Sc pay the proceeds to a special 
account at the Treasury : — Held : 
respa. in refusing to pay the bridge tax 
had not committed a breach of 
covenant as the bridge tax was a land 
tax being a tax on land directly im- 
posed by tbo Legislature of the State, 
& the fact that the area of the tax was 
limited to the city of Sydney Sc certain 
specified shires was immaterial : there- 
fore the bridge tax was within the 
meaning of the memorandum 8c 
payable by applts. as lessors. — Morris 
Leventhal v . David Jones, Ltd., 
11930] A. C. 259 ; 99 L. J. P. O. 161 ; 
142 L. T. 468, P. C. — AUB. 

PART XVI. SECT. 8, SUB-SECT. 2. 

sb. Limited to proportion of taxes 
covenanted to be paid — Not penalties 
accruing on non-payment by tenant.}- 
Pollock t. Milligan (Saak.), [19291 
4 D. L. R. 27. — -CAlf. 
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to deduct such difference from the next 
instalment of rent. The lease contained a 
covenant by the tenant that he would duly 
& punctually pay discharge all rates, 
taxes, duties, charges, assessments, & out- 
goings payable in respect of the demised 
premises. The tenant in a year of the 
tenancy between midsummer & midsummer 
paid three half-years’ rates, amounting in 


Part XVII. — Assessments, 

4458. Add. Annotation : — Generally, Held. Lowther 
v. Clifford, [1927] 1 K. B. 130. 

4484. Add. Annotations : — Refd. Calder’s Yeast Co. 
v. Stockdale (1020), 90 L. J. Ch. 357 ; Lowther 
v . Clifford, [1927] 1 K. B. 130. 

4465. Add. Annotation : — Refd. Lowther t*. 

Clifford (1926), 135 L. T. 200. 

4467. Add. Annotation : — Refd. Lowther v. 

Oliffprd, [1927] 1 K. B. 130. 

4468. Add. Annotation : — Refd. Lowther v. 

diffgrd (1920), 135 L. T. 200. 

4471. Add. Citations : — [1 927] 1 K. B. 130; 95 
L. J. K. B. 570 ; 185 L. T. 200 ; 90 J P. 

• 113 : 24 L. G. R. 231. 

Add. Annotation: — Refd. Mansfield v. Robin- 
son, [1928] 2 K. B. 353. 

4475. Add. Annotation: — Refd. Lowther v. Clif- 
ford, [1927] 1 K. B. 130. 

4477. Add. Annotation : — Refd. Lowther v. 

Clifford, [1927] 1 K. B. 130. 

4479. Add. Annotation : — Refd. Lowther v. 

Clifford, [1927] 1 K. B. 130. 


all to over £125, & having demanded the 
refund of the excess from the landlords, 
& having failed to get payment of the same 
within fourteen days of the demand, deducted 
it from his next instalment of rent : — Held : 
under the landlords’ covenant to refund, the 
tenant was entitled to make the deduction. — 
Sowerby v. Lindsay (1928), 139 L. T. 546 ; 
44 T. L. R. 714, 0. A. 


Charges, Outgoings, etc. 

4482a. Special expenses rate — Sewerage purposes.] 
— A special expenses rate levied for the 
purposes of sewerage is, like a poor rate, an 
outgoing for which the occupier, & not the 
owner, of a property is liable. — Calder’s 
Yeast Co. v. Stockdale, [1928] Oh. 340 ; 90 
L. J. Ch. 357 ; 130 L. T. 468 ; 91 J. P. 57 ; 
sub nom. Calver’s Yeast Co. v. Stockdale, 
25 L. G. R. 354. C. A. 

4489. Add. Annotation : — Apld. Lowther v. 

Clifford, [1927] 1 K. B. 130. 

4503. Add. Annotation : — Refd. Lowther t*. 

Clifford (1920), 135 L. T. 200. 

4510. Add. Annotation : — Refd. Dependable Up- 
holstery, Ltd. v. Brasted (1931), 47 T. L. R. 
621. 

4534a. To what tenancies applicable.*] — Finance 
(1909-10) Act, 1910 (c. 8), s. 46, does not 
apply to tenancies entered into after the 
passing of the Act. — R. v. Customs & Excise 
Comrs., [1928] A. O. 402 ; 97 L. J. K. B. 
771 ; 44 T. L. R. 776 ; sub nom. R. v. Cus- 
toms & Excise Comrs., Ex p. Pegler, 139 
L. T. 017 ; 92 J*. P. 173 ; 20 L. G. R. 587, 
H. L. 


Part XVIII 

4536. Add. Annotation : — As to (J) Refd. Moss’ 
Empires, Ltd. v. Olympia (Liverpool), Ltd., 
[1939] 3 All E. JR. 400. 

4546. Add. Annotation : — Refd. Grant v . Edmond* 
son, [1913] 1 Oh. 1. 

4552. Add. Annotation : — As to (3) Refd. Grant v . 
Edmondson, [1931] 1 Ch. 1. 

4568. Add. Annotation : — Consd. Morgan v. Liver- 
pool Corpn., [1927] 2 K. B. 131. 

4569. Add. Citations -90 J. P. 195 ; 24 L. G. R. 
327. 

4569a. .] — Morgan v . Liverpool 

Corpn., No. 3100a, ante. 


— Repairs. 

4570. Add. Annotation: — As to (1) Refd. Bishop 
v. Consolidated London Properties, Ltd. 
(1933), 102 L. J. K. B. 257. 

4575a. Water system.] — Defts. demised to 

pltf. a flat on the fourth floor of certain pre- 
mises. The lease contained a covenant that 
the lessee would permit the lessors, or their 
agents, or others, to enter upon the premises 
demised for the purpose ( inter alia) of seeing 
to & repairing any defects in the water-pipes 
or watercourses passing through the premises 
or communicating with or affecting other 
parts of the building. Another covenant 
was in the following terms : “ [The lessors] 


PART XVII. SECT. 1. SUB-SECT. 1. 

■f. Irish Land Commission — Bound 
by Acts .] — The Irish Land Commission, 
suing in ejectment, is bound by the 
provisions of the Increase of Kent & 
Mortgage Interest (Restrictions) Acts. 
— Irish Land Commission Sc Board of 
Public Works t>. Andrew, [1938] 
I. R. 148.— IR. 

PART XVII. SECT, 1, SUB-SECT. *. 

4487 I. Drainage eacpenscs.) — By a 
covenant in a lease of licensed premises 
the lessee undertook to pay, satisfy, & 
discharge all rates, taxes, charges, 
assessments, impositions. Sc outgoings 
whatsoever at any time charged or 
imposed upon or in respect ol the 


demised premises. Pursuant to an 
order of a licensing inspector a septic 
tank sanitary system was Installed in 
substitution for the sanitary system 
already In use : — Held : the covenant 
imposed upon the lessee the obligation 
to pay tne cost of installation. — 
Lomax c. Love, [1929] V. L. R. 84 ; 
11929] Argus L. R. 88.— AUS. 

PART XVII. SECT. 2, SUB-SECT. 1. 

n I. Church assessment .] — 

Resp. leased to applt. a property 
situated in the city of Montreal ; & 
the lease contained, inter alia, the 
following stipulation under the heading 
M Conditions . the lessee binds 

itself ... to pay all taxes, assess- 
ments Sc rates general Sc special which 
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may bo imposed on or in regpect of the 
said property. . . .** The parties sub- 
mitted a stated case, under Art. 509 
et sea., C. C. P., as to whether " applt. 
(was) liable for the payment of . . . 
church assessment under the provisions 
of the lease ” : — Held : the church 
assessment provided for in the Parish 
& Fabrique Act, R. S. Q., 1925, of 
which the material provftdons are out- 
lined In the judgment of the ct„ is one 
of the “ taxes, assessments or rates ** 
in respect to which the parties have 
stipulated in the above clause of the 
lease ; Sc, further, such assessment 1 b 
a tax in respect of the property leased 
to applt. by resp. — McKesson Sc 
Robbins, Ltd. v . Buebmans, [19371 
8. C. R. 113 ; 2 D. L. R. 544. — CAN. 
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will keep the exterior of the premises, Sc all 
parts of the b uilding , including halls, stair- 
cases, & passages not the subject of this or 
some other letting in good repair.” At a 
higher level than the flat let to pltf. was a 
boxroom, under the roof & on the outside 
of which water was conveyed in an open 
gutter into a lead trough, & thence into 
another lead trough, &> ultimately into a 
downfall pipe.* The boxroom, gutter, 
troughs, & pipes were not the subject of the 
above or any other letting, & remained under 
defts.* control. A young dead pigeon got 
into the water system & was eventually car- 
ried into the downfall pipe. This caused a 
serious obstruction & overflow of water 
through the ceiling of the flat let to pltf. & 
damage was caused thereby. Pltf. claimed 
as against defts. damages for breach of cove- 
nant &, alternately, damages for negligence : 
— Held : the covenant to keep the exterior 
of the premises in good repair extended to 
the water system, & there had been a breach 
of that covenant, defts. being none the less 
liable, though they might show that the 
cause of the defect was fortuitous & beyond 
their control. 

Senible : defts., as the persons in charge 
& control of the water supply, apart from 
any contractual duty, were under a common 
law duty as occupiers of adjacent premises 
to take reasonable care to prevent the escape 
of water, & on the facts found would have 
been liable in tort for negligence. — Bishop 
v. Consolidated London Properties, Ltd. 
(1933), 102 L. J. K. B. 257 ; 148 L. T. <0Y. 

Annotation Consd. Greg v. Planque, 11936] 1 K. B. 669. 

4575b. Roof — Includes skylight.] — Taylor 

v. Webb, No. 4161a, ante. 

4578. Add. Annotations : — Refd. Fisher v. Walters, 
[1926] 2 K. B. 316 ; Morgan v. Liverpool 
Corpn., [1927] 2 K. B. 131. 

4580a. To keep In good repair — Fair wear & tear 
excepted — Damage to interior through dis- 
repair of exterior.] — Taylor v. Webb, No. 
4161a‘, ante. 

4582. Add. Annotations : — Consd. Griffin v. Pillet, 
[1926] 1 K. B. 17 ; Bishop v. Consolidated 
London Properties, Ltd. (1933), 102 L. J. 
K. B. 257. Refd. Fisher v. Walters, [1926] 
2 K. B. 315 ; Morgan v. Liverpool Corpn., 
[1927] 2 K. B. 131. 

4584. Add. Annotations : — Distd. Fisher v. Walters, 
[1926] 2 K. B. 315. Refd. Morgan v. Liver- 
pool Corpn., [1927] 2 K. B. 131. 

4588. Add. Annotations: — As to (2) Consd. Fisher 
v. Walters, [1926] 2 K. B. 315 ; Morgan v. 
Liverpool Corpn., [1927] 2 K. B. 131. 

4588a. .1 — Morgan v. Liverpool 

Corpn., No. 3 160a, ante. 

4589. Add. Annotations : — Folld. Bishop v. Con- 
solidated London Properties, Ltd. (1933), 


102 L. J. K. B. 25. Consd. Greg v. Planque, 
[1936] 1 K. B. 669. 

4589a. .] — Bishop v. Consoli- 

dated London Properties, Ltd., No. 4575a, 
ante. 

4609. Add. Annotation : — As to (1) Refd. Marsden 
r. Heyes, [1927] 2 K. B. 1. 

4614a. Covenant to pay fixed sum — In lien of 
repairing — At election of landlord — Construc- 
tion.] — P lummer v . Ramsey (1934), 78 Sol. 
Jo. 175. 

4614b. Time for giving notice of 

election.] — Plummer v. Ramsey (1934), 78 
Sol. Jo. 175. 

4615. Add. Annotation : — Refd. Cadogan v. Guin- 
ness, [1936] Ch. 515. 

4622. Add. Annotation : — Consd. Jardine v . A.-G. 
for Newfoundland (1932), 48 T. L. R. 199. 

4622a. .] — A farming lease contained the two 

following clauses : — 

First, “ the said S. C. (the lessee) doth 
hereby covenant with E. J. (the lessor), in 
manner following : that he the said S. C. 
shall from time to time & at all times during 
. the continuance of the said term hereby 
granted, at his own costs & charges, in all 
things well & sufficiently repair & glaze the 
windows of the said messuage, & also the 
hedges, ditches, etc., of & belonging to the 
said demised premises, & all fixtures, addi- 
tions, & improvements thereto, during the 
• said term, in & by & with all & all manner 
of needful & necessary reparations, 
cleansings, & amendments, when & as often 
as occasion shall require, the said farm-house 
& buildings being previously put in repair 
& kept in repair by the said E. J.” The 
second clause was as follows : “ And it is 
hereby agreed, by & between the said parties 
hereto, that the said E. J. shall & will, within 
eighteen months from the date of the lease, 
erect & build ( inter alia ) a new shed & stalls 
for feeding cattle, complete, at the upper 
end of the barn, etc. ; & the whole of wnich 
is agreed to be left to the superintendence of 
the said S. C. & E. J., her son” : — Held: 
the latter words in the first clause amounted 
to an absolute & independent covenant on 
the part of E. J. to put the premises in 
repair. — Cannock v. Jones (1849), 3 Exch. 
233 ; 18 L. J. Ex. 204 ; 13 J. P. 570 ; 154 
E. It. 829 ; affd. on another point , sub nom. 
Jones v. Cannock (1850), 5 Exch. 713, 
Ex. Ch. 

4638. For existing citations read “ as reported in 
21 Ch. D. 18.” 

4658. Add. Annotation : — Refd. Taylor v. Webb, 
[1937] 2 K. B. 283. 

4662. Add. Annotation : — As to (2) Consd. Field 
v. Curaick, [1926] 2 K. B. 374. 

4670. Add. Annotation : — Refd. Field v . Ournick, 
[1926] 2 K. B. 874. 


PART XVIIL SECT. 2, SUB-SECT. 2. - 
D. (a). 

it. Repairs creating trap — Liability 
of landlord to person residing with 
tenant. J— Where a landlord, in making 
repairs, creates a trap which is known 
to him, or should be known to him, & 
an injury is caused thereby to one wbo 
has a right to be on the premises & 
wbo is ignorant of the trap the land- 
lord is liable. — F raser v. Pkabcr, 


M928) 2 D. L. R. 54 : 1 W. W. R. 837 ; 
39 B. C. R. 338. — CAN. 

PART XVIIL SECT. 3, SUB-SECT. 1. 

so. Alterations necessary to comply 
with law. ] — Where a receipt for rent 
of a moving -picture theatre stated 
that “ all repairs & alterations ” were 
to be at the lessee's expense, & at the 
h™ the lease was made it was not 
contemplated by the parties that the 
building was, as In fact it was, con- 
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trary to the regulations under Moving 
Picture Act : — Held : the word 
“alterations” was not intended to 
cover such alterations as might be 
necessary to make the building comply 
with the law, ft therefore said receipt 
was not an “ agreement to the con- 
trary ” within sect. 17 (3) of Fire 
Marshal Act. — M cMordeb v. Ford 
(B. C.). 11929] 3 W. W. H. 159 ; affd., 
T1930J 2 W. W. R. 203; 3 D. L. R. 
398 : 42 B. C. R. 486.— CAN. 
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4682, Add. Annotation: — Refd. Taylor v. Webb, 
[1937] 2 K. B. 283. 

4604, Add. Annotation : — As to ( 1) Reid. Haskell 
v . Marlow, [1028] 2 K. B. 46. 

4698. Add. Annotation : — Held. Haskell v. Marlow, 
[1028] 2 K. B. 46. 

4699. Add . Annotation : — Reid. Haskell v. Marlow, 
[1928] 2 K, B. 46. 

4707. For “ a bouse In Spitalfields is now painted,” 
read “ never painted.” 

4786. Add. Annotations: — Reid. Manchester Oorpn. 
v . Audenshaw U. C. & Denton U. 0., [1928] 
Cb. 763 ; Barton v . Alliance Economic In- 
vestment Co. (1936), 179 L. T. Jo. 266. 

4735a. .] — Barton v. Alliance Economic 

Investment Co., Ltd. (1936), 179 L. T. Jo. 
266. 

4739. Add. Annotation ; — Reid. Haskell v. Marlow, 
[1928] 2 K. B. 46. 

4739a. Dilapidations — Neglect to repair.] — 

Testator devised a dwelling-house to his wife 
for her life, she “ keeping same in good 
repair & condition, reasonable wear & tear 
excepted,” & after her death he directed that 
same should fall into his residuary estate, 
, which was to be divided among his children 
in equal shares. Testator's widow occupied 
the premises until her death, a period of 
forty-two years. She did nothing actively 
to injure the premises, but did nothing sub- 
stantially to counteract the natural process 
of decay. Fltfs., the trustees of the will, 
alleged that she had neglected to keep the 
premises in good repair & condition in con- 
formity with the terms of the will, & claimed 
from her exors. the cost of the necessary 
repairs : — Held : testator’s widow, having 
accepted & occupied the premises, was bound 
by the terms of the devise ; the words of the 
exception were not to be treated as mere 
surplusage, & a reasonable meaning must be 
given to them, but having regard to the 
length of time during which no substantial 
repairs had been done to the premises, & to 
the extent of the damage thereby caused, the 
widow, as tenant for life, was not protected 
by the words of the exception, & her exors. 
were liable for the damage arising from the 
natural process of decay. — Haskell v. Mar- 
low, [1928] 2 K. B. 46 ; 97 L. J. K. B. 311 ; 
138 L. T. 621 ; 44 T. L. R. 171, D. 0. 

Annotation : — Overd. Taylor v. Webb, [1937] 2 K. B. 283. 


4745. Add. Annotation : — Retd, Taylor v. Webb 
[1937] 2 K . B. 283. 

4749. Add. Annotations : — Co usd. Haskell v. Mar- 
low, [1928 ] 2 K, B. 46, Raid. Taylor v. Webb, 
[1937] 2 K. B, 283. 

4750. Add. Annotation : — Consd. Haskell v. Mar- 
low, [1928] 2 K. B. 46. 

4767. Add. Annotations — Reid. Haskell v. Marlow, 
[1928] 2 K. B. 46; .O’Grady v. Bullcroft 
Main Collieries, Ltd., Bullcroft Main Col- 
lieries, Ltd. v. O’Grady, O’Grady v. Markham 
Main Colliery Co., Ltd. (1932). 17 Tax Oas. 93 ; 
Margrett v. Lowestoft Water & Gas Co. 
(1036), 19 Tax Cas. 481. 

4760a. To keep in good Si proper order & con- 
dition — Ornamental waters — Removal of 
mud.] — Among the covenants in a lease was 
one by which deft, covenanted at all times 
during the term to maintain, keep, & leave 
44 all pleasure grounds,” lawns, walks, borders, 
& shrubberies in good & proper order & 
condition. Included in the pleasure grounds 
were ornamental waters consisting of two 
ponds & three lakes, which afforded boating 
<fc trout fishing. Pltf. complained of various 
breaches of the above covenant, particularly 
in respect of the accumulation of mud in 
the lodge lake & in a portion of the upper 
boat lake, thereby causing deterioration in 
the trout fishing, & required the lakes to be 
cleared of mud & Weeds. Deft, had regu- 
larly cut the weeds in the lakes & kept in 
order the sluices & weirs, but repudiated 
liability to clean out any of the mud : — 
Held : in order to comply with the covenant 
which was absolutely unqualified in terms, 
deft, was liable to remove so much of the mud 
in the lodge lake, & also in a specified portion 
of the upper boat lake, as would leave a 
sheet of water of not less than 2 feet 6 inches 
in depth throughout. — Horlick v. Scully, 
[1927] 2 Ch. 150; 90 L. J. Ch. 429; 137 
L. T. 659 ; 71 Sol. Jo. 331. 

4768. Add. Annotation : — Held. Bean v. Flaxton 
R. D. C. (1928), 139 L. T. 320. 

4775. Add. Annotations: — Refd. Field v . Oumick, 
[1926^ 2^K. B. 374 ; Marsden v. Heyes, [1927] 

4811. Add. Annotation : — Consd. Bishop v. Con- 
solidated London Properties, Ltd. (1933), 
102 L. J. K. B. 267. 

4818. Add. Annotation : — Consd. British Russian 
Gazette & Trade Outlook, Ltd. v . Associated 
Newspapers, Ltd., Talbot v . Associated 
Newspapers, Ltd., [1933] 2 K. B. 616. 


PART XVIII. SECT. 3, SUB-SECT. 2. 

D. (a) li. 

4885 1. Liability of tenant determined 
in relation thereto .] — Tenants holding 
under ft loaac in pursuance of the Short 
Form of Leases Act, R, S. B. C., 19SG, 
containing the usual covenant to repair, 
which excepts wear & tear : — Held : 
not obligated to make repairs in the 
ground floor Joists Sc beams under- 
neath it necessitated by rot where, it 
was found, that the original construc- 
tion of the building was faulty, that the 
rot had begun before the commence- 
ment of the tenancy & that the inherent 
dampness of the soil & its proximity 
to the beams or sills Sc lack of proper 
ventilation had started the mischief, 
which had steadily progressed from the 
time the building was erected. — 
Neiaon v. Borthwiok, [1838] 3 

WTW. R. 47 ; 3 D, L. R. 790.--CAH. 


PART XVIIL SECT. 8, SUB-SECT. 2.— 
D. (a) vii. 

4726 i. Rebuilding subsidiary part — 
Floors .] — A oovenant to keep in repair 
involves an obligation to renew, where 
the thing affected is a subordinate part 
of the whole structure, as in the case 
of a roof, floor, or wall, — Stapuss fit 
Co. v. Berryman, [19283 N. Z. L. R. 
88. — N.Z. 

4729 i. WaU.] — Staples & Co- 

v. Berryman, No. 4726 i, ante. 

•w. Roo/.J— Staples fit Co. v. 

Berryman, No. 4726 1. ante. 


PART XVIII. SECT. 8, SUB-SECT. *.— 
D. (b) I. 
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«x. To yield 

f ridge— Washed 


p in good repair — 
away by flood.]— 
v , LyraOHT, £19273 
MX 


•y. To leave premises in original state 
— Destruction by fire.] — Pltr. let his 
house to deft. co. to be used as liquor 
warehouse, deft. co. agreeing to make 
the necessary structural alterations to 
suit their purpose, fit to vestore the 
house to pltf. at the end of the lease in 
its original state. During the period 
of the lease, one night, in the absence 
of a watchman, the liquor store-room 
& the whole house were destroyed by 
Are. In & suit by the lessor for 
damages: — Held: though, under a 
general oovenant such as the above, 
a lessee would Under the English law 
be liable for all damage Including one 
arising from Are, yet. Under Indian 
T ranker of Property Act, s. 108 <e), 
he is not liable for damage by Ore in 
the absence of proof that the Are was 
due to his negligence. — EAgr India 
piBTinLERiES v. Mathias (1928), 
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( f ) Measure of Damages. 

(Vol. XXXI., p. 389.) 

See, note. Landlord & Tenant Act, 1927 
(o. 30), s. 18 (1). 

4828a. — * .} — E. was the tenant of part of 

certain premises under a lease for a term 
of 98 years, & he sublet that part to B. for the 
unexpired residue of that term less the last 
15 days. E.’s superior landlord then let to 
B., for a term of 999 years, the whole of the 
premises, subject to E.’s interest in the part. 
B., in breach of a covenant in his sub- 
lease, made considerable structural altera- 
tions to the whole of the premises, which B. 
used for the purpose of running an hotel. E. 
brought an action against B. for breach of the 
conditions in the sublease. The county ct. 
judge awarded E. £60 damages, which he 
assessed on the basis of the restoration work 
which would have to be done to that part of 
the premises in which E. had an interest, 
before E. could let that part to some other 
person. B. appealed : — Held : (1) the proper 
measure of damages was the diminution in the 
value of E.’s reversion due to B.’s breach of 
covenant, & not the cost of restoring the 
premises ; (2) as B. was entitled to possession 
of the whole of the premises for 999 years, 
apart from E.’s reversion of part for 15 days, 

& B. had acquired possession of the whole 
of the premises for the unitary purpose of 
running an hotel, there was no evidence of 
diminution in the value of E.’s reversion & E. 
was entitled only to nominal damages. — 
Espir v. Basil Street Hotel, Ltd., [1930] 

3 All E. R. 91 ; 80 Sol. Jo. 894, C. A. 

4828b. Form of covenant.] — Certain 

premises were leased by pltfs. to deft, co.’s 
assignors. The lessees covenanted to expend 
£500 per annum on repairs & decoration or to 
pay the lessors the difference between £500 
& the amount actually expended. It was 
found as a fact that from 1933 to 1935 the 
lessees did not spend the stipulated sum. 
This action was brought by the lessors claim- 
ing damages for breach of covenant, or, 
alternatively, for money due on the cove- 
nant : — Held: (1) the covenant was legal, 
as the amount payable thereunder was not 
payable as “ damages for breach of a cove- 
nant to repair ” within Landlord & Tenant 
Act, 1927, s. 18 (1), but was payable as debt, 
being in respect of each year the difference 
between £500 & the amount in fact expended 
in performing the repairing covenants ; (2) as 
the covenant ran with the land, this was not a 
. bare obligation to pay money which did not 
.etouch the thing demised, but was binding 
upon the assignees ; (3) as the sum was 

. payable whether or not there were breaches of 
the covenant, it was not a penalty. — Moss’ 
Empires, Ltd. v . Olympia (Liverpool), 
LTD., [1939] A. C. 544 ; [1939] 3 All 

E. R. 400 ; 108 L. J. K. B. 721 ; 101 L. T. 

98 ; 55 T. L. R. 924 ; 83 Sol. Jo. 746, II. L. ; 
revsg. S. C. sub nom. Olympia (Liverpool), 
Ltd. v. Moss’ Empires, Ltd., [1938] 3 All 
E. R. 160, C. A. 

4830. Add. Annotation : — Refd. Espir v. Basil 
Street Hotel, Ltd., [1930] 3A11E. R. 91. 

4338 a, Forfeiture of term — No set-off for 

appreciation In value by forfeiture.] — A lessee 
having neglected to carry out the covenants 
in the leaee as to painting & repairing the 

7 * 


demised premises, was sued by the landlords 
for possession & damages for the breaches of 
covenant. No defence having been put in it 
was adjudged that the landlords had judg- 
ment for possession, & mesne profits & 
damages, to be assessed & certified by a 
master. The master assessed the damages 
at the amount by which the reversion in 
possession at the date of the forfeiture of 
the lease (namely, the date of the issue of the 
writ) was diminished by non- repair. The 
tenant, having claimed that he was entitled 
to set off the amount found by the master to 
be the difference between the value of the 
reversion in possession at the date of the 
forfeiture & the value of the reversion 
expectant on the expiration of the term if the 
lease had not been forfeited, the master 
refused the claim & decided that the tenant 
was not entitled to any set-off by reason of the 
acceleration of the reversion consequent upon 
the forfeiture. The tenant, relying on Land- 
lord & Tenant Act, 1927 (c. 30), s. 18, 
appealed to the judge : — Held : there could be 
no set-off, & in assessing damages under the 
sect, in the circumstances of the case the ct. 
had to ascertain the actual value of the 
property in its unrepaired state at the date 
of re-entry <fe the value which the property 
would then have had if there had been no 
breach of covenant, & the amount of damage 
sustained by the landlords was the difference 
between the value of the property as it stood 
& the value it would have had if the tenant 
had carried out his obligations under the 
covenants in the lease. 

The expression “ whether immediate or 
not ” in the above passage is, I think, explained 
by reference to the case of Joyner v. Weeks, 
[1891] 2 Q. B. 31, to which our attention has 
been called. A reversion may not be a 
reversion in possession (i.e., it may not be 
immediate) by reason of the freeholder having 
granted a reversionary lease, & in that case 
the reversionary lease is to be disregarded in 
assessing the damages. In my judgment 
what the ct. has to do in assessing damages 
under the section in the circumstances of 
this case is to ascertain the actual value of 
the property at the date of re-entry & the 
value which the property would then have 
had if there had been no breach of covenant ; 
& the difference between these two values 
is the amount of the damages sustained by the 
landlord (that is to say) the difference between 
the value of the property as it stands & the 
value which it would have had in case the 

^ tenant had fulfilled his obligations under the 
covenants in the lease (Lawrence, L.J.). — 
Hanson v. Newman, [1934] Ob. 298 ; 103 
L. J. Oh. 124 ; 150 L. T. 345 ; 50 T. L. R. 191, 
C. A. 

4841. Add. Annotations: — Folld.Terroni v. Corsini, 
[1931] 1 Oh. 535. Consd. Westminster v. 
Buncombe (1938), 82 Sol. Jo. 235. 

4841a. Grant of reversionary lease before 

determination of original lease.] — Joyner v. 
Weeks, No. 4841, ante. 

What Is “ reversion ” — Landlord 

& Tenant Act, 1927 (c. 86), s. 18 (l).] 1 - 
Plfcfs. & deft, were partners. One of the 
partnership assets was the lease of the 
premises on which the business was carried 
on, expiring on Mar. 25, 1930. On Oct. 7, 
1929, the landlord granted to the three 

6i * 
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partners a reversionary lease for fourteen 
years from Mar. 25, 1930, at an increased 
rent. On Oct. 29, 1929, by an agreement 
made between the parties for dissolution of 
the partnership, it was provided that the 
partnership assets should be sold to the 
highest bidder of the three partners & pro- 
ceeds divided, deft.’s share being one-half ; 
also, that the date for completion should be 
Nov. 18, 1929, & that deft, should out of his 
share make certain payments, & should pay 
the rent under the lease, all rates, taxes & 
outgoings in respect of the premises, & “ all 
trade debts & other liabilities whatsoever in 
respect of the said premises & business ” 
down to the date fixed for completion, making 
these payments out of his share of the pro- 
ceeds of sale. The agreement came before 
the ct. for construction, & it was declared 
that the phrase, “ other liabilities whatsoever 
in respect of the said premises,” included the 
liability in respect of damages which the 
landlord could, on Nov. 18, 1929, have 
recovered for breach of the repairing cove- 
nants in the lease. On an application for a 
decision whether at that dace the damages 
recoverable by him in respect of non-repair 
were to be estimated on the basis of the 
depreciation in market value of the reversion 
• expectant on the determination of the lease, 
or of that expectant on th*> determination of 
the reversionary lease : — Held : the “ re- 
version ” was the immediate reversion 
expectant on the lease, & the fact that a 
reversionary lease had been granted, to take 
effect at a date after the date for the assess- 
ment of damages, was immaterial. — Terroni 
& Nbcchi v. Corsini, [1931] 1 Oh. 615 ; 100 
L. J. Ch. 289 ; 145 L. T. 95. 

A nnotation Consd. Westminster v . Duneombe (1938), 82 
Sol. Jo. 235. 

4847. Add. Annotation :~-As to (2) Refd. Snowdon 
v. Ecclesiastical Comrs. for England, [1935] 
Ch. 181. 

4857. Add. Annotation : — Refd. Walton Harvey, 
Ltd. v. Walker & Homfrays, Ltd., [1931] 
1 Ch. 145. 

4866. After this case add : — 

Duty to give notloe — Compliance with 
dangerous structure notice.] — See Metro- 
polis, No. 119a, post. 

4866a. “ Executing repairs ” — Cleaning flue.] — 

The ground floor of a larger budding was 
demised to applt., who carried on business 
therein as a ct. dressmaker. Through the 
art so demised, but not forming part of the 
emise, there ran a flue which served the 
other parts of the building. The lease pro- 
vided that applt. would “ permit the lessor 
or his . . . agents & workmen ... to enter 
the said premises ... for executing repairs 
& alterations of or upon the other parts of 
the said messuage . . . making good all 
damage thereby occasioned.” During the 
currency of the lease the lessor by his agents 


entered the demised premises for the purpose 
of cleaning the flue, & as a consequence of 
the work that was done a quantity of soot 
was scattered over applt. *s stock of dresses, 
thereby damaging them. On a claim in 
respect of this damage : — Held : (1) the cletming 
of the flue was “ executing repairs ” within 
the meaning of the lease ; (2) the words 
“ making good all damage thereby oc- 
casioned ” were not to be restricted to 
structural damage to the premises but were 
wide enough to cover damage to applt. ’s 
stock-in-trade ; (3) in assessing the quantum 
of damage regard must be had to the question 
whether the applt. had taken reasonable 
precautions for minimising the amount of 
damage. — Greg v. Planque, [1936] 1 K. B. 
669 ; 105 L. J. K. B. 415 ; 154 L. T. 475, 
C. A. 

4866b. “ Making good all damage ” — Damage 
to stock-in-trade.] — Greg v . Planque, No. 
4866a, ante. 

4867. Add. Annotation : — Consd. Wilchick v. Marks 
& Silverstone, [1934] 2 K. B. 56. 

4868. Add. Annotation : — Refd. St. Anne’s Well 
Brewery Co. v. Roberts (1928), 140 L. T. 1. 

4869. Add. Annotations : — Consd. Wilchick v. 
Marks & Silverstone, [1934] 2 K. B. 56. 
Generally , Refd. St. Anne’s Well Brewery Co. 
v. Roberts (1928), 14Q L. T. 1. 

4869a. Notwithstanding concurrent liability 

of landlord.] — Welchick v . Marks & Silver- 
stone, No. 4891a, post. 

4876a. .] — Wringe v. Cohen, [1939] 4 All 

E. R. 241, C. A. 

4879. Add. Annotations : — Dlstd. St. Anne’s Well 
Brewery Co. v. Roberts (1928), 140 L. T. 1. 
Consd. Cunard v. Antifyre, Ltd. (1932), 49 
T. L. R. 184 ; Wilchick v. Marks & Silver- 
stone, [1934] 2 K. B. 56. 

4881. Add. Annotation : — Consd. Wilchick v. Marks 
& Silverstone, [1934] 2 K. B. 56. 

4882. Add. Annotation : — Consd. Wilchick v. Marks 
& Silverstone, [1934] 2 K. B. 66. 

4883. Add. Annotations : — Consd. Metropolitan 
Properties, Ltd. v. Jones, [1939] 2 All E. R. 
202. Refd. St. Anne’s Well Brewery Co. 
v. Roberts (1928), 140 L. T. 1 ; Wilchick r. 
Marks & Silverstone, [1934] 2 K. B. 56. 

4885. Add. Annotation : — Refd. Wilchick v. Marks 
& Silverstone, [1934] 2 K. B. 56. 

4887. Add. Annotation : — Refd. St. Anne’s Well 
Brewery Co. v . Roberts (1928), 140 L. T. 1. 

4889. Add. Annotation : — Refd. Morgan v. Liver- 
pool Corpn., [1927] 2 K. B. 131. 

4890. Add. Annotation : — Refd. Bishop v. Con- 
solidated London Properties, Ltd. (1933), 
102 L. J. K. B. 257. 

4891. Add. Annotation :-~-As to (2) Refd. Fisher v. 

Walters (1926), 90 J. P. 195. * 

4891a. Notice to landlord — Right to repair reserved 
by landlord — No contractual liability to repair.] 
— Pltf. was walking along a highway when 


PART XVIII. SECT. 6, SUB-SECT. 1. 

— B. (b). 

4880 ill. — — .] — Even with 

respect to a visitor who is a mere 
licensee, an owner who has undertaken 
with a tenant to make all necessary 
repairs on the leased premises owes a 
duty, even though not in occupation 
or exclusive oontrol of the premises, 
to so use any measure of oontrol or 


authority he has over the premises to 
avoid injury to such a person from a 
concealed danger which exists to his 
knowledge at the time he leases the 
premises. — Elgeti c. Smith, Jlfi37] I 
W. W. R. 346 ; affd., 11937} 3W.W.R 
114 ; 4.J)L. K. 199 ; 7 F. L. J. (Can). 
131.— CAN. 


2 


4881 I. Add. citatUm ressd., [1925] 
D. L. R. 1022. 
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PART XVIII. SECT. 8, SUB-SECT. 1.— 

4887 ill. ?i —Where a balcony 

common to all the tenants was in a 
defective condition & was unsafe. & 
the landlord was notified of such 
condition, but did not repair It, & 
thereafter a tenant fell from the 
balcony & was injured : — Held : the 
landlord was liable. — Amin v. Ebrahim 
(1926), 47 N. L. R. 1.— 8. AF. 
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she suffered personal injury by the fall of a 
defective shutter from a house abutting on 
the highway. The premises were owned by 
defts. A. & J., by whom they had been let, 
since 1914, to deft. M. on a weekly tenancy. 
The original rent of 35s. a week had been 
from time to time increased as permitted by 
the Rent Restriction Acts to £2 13a. 8d., the 
increases including the percentage allowed on 
the basis that the landlords were responsible 
for the whole of the repairs. The tenancy 
was oral, except so far as its terms were 
contained in the rent book, &, as the judge 
found, there was no contractual liability on 
either landlords or tenant to repair, though 
the rent book contained a clause reserving to 
the landlords the right to enter & do repairs 
if they thought fit. The defective condition 
of the shutter had been known to the tenant 
for a considerable time, & he had, as the judge 
found, informed the landlords of it. Pltf. 
brought her action against the landlords & 
the tenant, alleging a failure by both, or 
alternatively by one or the other, to keep 
the shutter in a secure condition so that it 
would not fall & injure passers-by. The 
tenant issued a third-party notice against his 
co-defts. claiming to be indemnified by them 
if he should be hold liable to pltf. : — Held : 
(1) the landlords were not estopped by having 
increased the rent on the basis of their doing 
the repairs from denying that they were liable, 
as against the tenant, to repair. In the 
absence of any contractual liability, the land- 
lords, though they might do, & in fact did, 
repairs, were not bound to do them, ior to 
indemnify the tenant if he were held liable 
for non-repair. The third-party proceedings 
therefore failed; (2) though the landlords 
were under no contractual liability to the 
tenant to repair, yet, having reserved the 
right to repair, there was a duty on them, 
arising from proximity, to prevent injury to 
persons using the highway from a nuisance 
on the premises of which they had knowledge, 
& that they were therefore liable to the pltf. ; 
(3) the liability of the landlords did not 
exclude the liability of the tenant for a 
nuisance on premises occupied by ‘him, & 
he also was liable to pltf. — Wilchick v. 
Marks & Silverstone, [1934] 2 K. B. 50 ; 
103 L. J. K. B. 372; 151 L. T. 00; 50 
T. L. R. 281 ; 78 Sol. Jo. 277. 

4894 . Add. Annotations : — As to { 1) & (2) Consd. 
Cunard v . Antifyre, Ltd. (1932), 49 T. L. R. 


184. As to (1) Consd. Metropolitan Pro- 
perties, Ltd. v . Jones, [1939] 2 All E. R. 202, 
Generally , Refd. Otto v. Bolton & Norris. 
[1930] 1 All E. R. 960. 

4895. Add. Annotations ; — Consd. Shirvell v. Hack- 
wood Estates Co., [1938] 2 All E. R. 1 ; 
Taylor v. Liverpool Corpn., [1939] 3 All E. R. 
329. Refd. Bottomley v. Bannister (1931), 
101 L. J. K. B. 40 ; Nicholson v. Southern Ry. 
Co. & Sutton & Oheam Urban District 
Council, [1935] 1 K. B. 588 ; Otto v. Bolton 
& Norris, [1930] 1 All E. R. 900. 

4896. Add. Annotations : — Consd. Bottomley v. 
Bannister (1931), 101 L. J. K. B. 40; Wil- 
chick v. Marks & Silverstone, [1934] 2 K. B. 
50 ; Shirvell v. Hackwood Estates Co., [1938] 
2 All E. R. 1. Refd. Otto v. Bolton & Norris, 
[1930] 1 All E. R. 900. 

4898. Add. Annotation : — Refd. Western Engrav- 
ing Co. v. Eilm Laboratories, Ltd., [1930] 
1 All E. R. 100. 

4899a. Want of repair in part of premises retained 
by landlord — Liability to sub-tenant.] — Pltfs. 
were husband & wife, the husband being sub- 
tenant from M. of a part of a house including 
a kitchen with a glass roof projecting beyond 
the wall of the floor above. M. was lessee 
from deft. co. of a part of the building ex- 
cluding the main roof. There was no con- 
tractual relation between pltfs. & deft. co. 
Some defective guttering fell from the main 
roof through the glass roof of pltfs.* kitchen, 
causing injury to them & to tbeir property : 
— Held: (1) pltfs.’ claim, if any, against 
defts. was for negligence, not nuisance ; 
(2) deft. co. owed a duty to pltfs. to keep 
the guttering reasonably safe, &, a breach 
of that duty having occurred with resultant 
damage, pltfs. were entitled to recover. — 
Cunard v. Antipyre, Ltd., [1933] 1 K. B. 
551 ; 103 L. J. K. B. 321 ; 148 L. T. 287 ; 
49 T. L. R. 184, D. C. 

Annotations : — As to (2) Consd. Shirvell v. Hackwood Estates 
Co.. [1938] 2 All E. R. 1. Folld. Taylor v. Livorpool 
Corpn., [1939] 3 All E. R. 329. 

4899b. Liability to tenant's relations.] — The 

male pltf. was the tenant of three rooms in a 
house which had been acquired by deft, 
corpn. for demolition. The house had not 
been vacated, because no alternative accom- 
modation was available for the tenants. 
The female pltf. was the daughter* >f the male 
pltf. & acted as his housekeeper. The 
daughter was in a yard adjoining the house 


PART XVIII. SECT. 5. SUB-SECT, 2.— 
A. <«). 

a i. To licensee.] — Pltfs., hus- 

band Sc wife, lived in a two-room suite 
on the second floor of a rooming, or 
apartment, house owned by deft. The 
suite had been rented by deft, to the 
husband. The only means of access 
Sc egress to & from the suite was by 
way of an outside balcony reached by 
steps at the middle thereof. The 
b&loeny was in the possession Sc under 
the control of deft. Pltfs. intending to 
make a social call on a friend living in 
another suite walked along the 
balcony ; & the male pltf. while 

chatting with his friend leaned against 
the railing. It gave way ; the male 
pltf. fell to the ground ; Sc his wife, 
whose hand had been on his shoulder, 
fell with him. Pltfs. based their 
action for damages on tort. The trial 
Judge found that the railing was In 
such a state of decay Sc disrepair as to 


constitute a concealed danger. He 
awarded both pltfs. damages. Deft, 
appealed : — Held : the appeal should 
be allowed. Both pltfs. were in respect 
to their use of that part of the balcony 
in front of the neighbouring suite mere 
licensees. Delft, did not know of the 
conoealed danger. — Power Sc Power 
v. Hughes, [1938] 2 W. W. R. 359. — 
CAN. 

t i. To licensee .1 — Pltf. em- 

ployed by tenants in a building to 
remove debris fell down the elevator, 
owing to the defective condition of the 
elevator interlocking safety device, Sc 
to his own contributory negligence : — 
Held : he was a licensee with an 
interest Sc could recover against the 
landlord, his damages being appor- 
tioned under the Neglige nce Act. — 
Gillingham t?. 8 hetfeb- Hillman, 
[1933] 3 D. L. R. 134; O. TL 643; 
affd. sub nom. Greibman r. Gillingham 
Sc Shiffer -Hillman Clothing Manu- 
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FACTORING Co., [1034] S. C. R. 375; 
3 D. L. It. 472.— CAN. 

k i. .]— In Deo. 1930, 

a tenant reported to her landlord's 
representative that the band-rail of 
a stair in her bouse was loose. Sc an 
undertaking was given on behalf of 
the landlord that the rail would be 
repaired. The rail was not repaired, 
but the tenant continued to occupy the 
house. Eight months later, in Aug. 
1931 , the rail, which had become looser, 
gave way while the tenant was using 
it. Sc In consequence she fell Sc sustained 
injuries : — Held : the tenant was not 
barred, by continuing to occupy the 
house, from recovering damages for 
her injuries from the landlord, in 
respect that her continued occupation 
did not infer acceptance by her of the 
risk arising from the defect, in view of 
its trivial nature Sc of the landlord's 
undertaking to repair it.— -Mullen v. 
Dunbarton County Council, [I933j 
S. C. 380. — SCOT. 
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when she was hit by a brick which fell from 
the chimneystack, & was severely injured. 
The chimneystack was in a bad state of repair 
when the house was acquired by deft, corpn., 
& its want of repair had been brought to their 
notice. The yard was within the curtilage 
of the house, & was used in common by all 
the occupants of the house, mostly as the 
only access to the water-closet. It was con- 
tended on behalf of deft, corpn. that the 
corpn. were not liable for damage sustained 
by a tenant of the corpn., or by the tenant’s 
guest, servant or relation: — Held : (1) the 
yard was no part of the demised premises & 
the principle of Cavalier v. Pope , [1900] A. C. 
428 ; 31 Digest 848, 4900 , did not apply, & 
pltfs. were entitled to recover ; (2) if the 
yard was part of the demised premises, 
pltfs. were entitled to recover under the 
authority of Cunard v. Antifyre , Ltd,, [1033J 


1 K. B. 551 ; Digest Supp. — Taylor v. 
Liverpool Corpn., [1930] 3 All E. B. 329. 

4900. Add, Annotations : — Consd Bottomley v. 
Bannister <1931), 191 L. J. K. B. 40 ; Shir- 
vell v. Hackwood Estates Co., [1938] 2 All 
E. It. 1. JDlstd. Taylor v. Liverpool Corpn., 
[1939] 3 All E. R. 329. Refd. Morgan v. 
Liverpool Corpn., [1927] 2 K. B. 131 ; 
McAlister v. Stevenson (1932), 101 L. J. P. C. 
119 ; Hillen v. I. C. I. (Alkali), Ltd., [1934] 
1 K. B. 455 ; Wilchick v. Marks & Silver- 
stone, [1934] 2 K. B. 60 ; Otto v . Bolton & 
Norris, [1936] 1 All E. R. 900 ; Parker v . 
Oloxo, Ltd. & Senior, [1937] 3 All E. R. 254. 

4901. Add. Annotation: — Refd. McAlister (or 
Donoghue) v. Stevenson (1932), 101 L. J. 
P. 0. 110. 

4903. Add. Annotation: — Refd. Fisher v. Walters 
(1920), 90 J. P. 195. 


Part XIX. 

4932. Add. Annotation : — Apid. Marsden v. Heyes, 
[1927] 2 K. B. 1. 

4943. Add. Annotations: — As to (1) Consd. Stevens 
‘v. WUling & Co„ [1929] W. -N, 53. Refd. 
Price v. Corpn. d’Energie de Montmagny, 
[1027] A. 0. 303. 

4970. Add. Annotation : — Refd. Spyer v. Phillip 
son, [1931] 2 Oh. 183. 

4978a. Cutting down trees — Excepted from lease.] 
— Foster’s Cash (1585), Gouldsb. 1 ; 75 

E. R. 955. 

4908. Add. Annotation : — Consd. Marsden v. 
Heyes, [1927] 2 K. B. 1. 


f— Waste. 

5003. Add. Annotation ; — Refd. Marsden v. Heyes 
(1920), 90 L. J. K. B. 410. 

5006. Add. Annotations : — As to (1) Refd. Snowdon 
v. Ecclesiastical Comrs. for England, [1935] 
Ch. 181. As to (2) feefd. Rye v. Purcell, 
[1926] 1 K. B. 446. 

5016. Add. Annotation : — Consd. Haskell v. Mar- 
low, [1928] 2 K. B. 46. 

5060, Add. Annotations: — As to (1) Refd. Marsden 
v. Heyes, [1927] 2 K. B. 1. As to (2) Refd. 
Gottliffe v. Edelston, [1930] 2 K. B. 378. 

6058. Add. Annotation: — As to (1) Refd. Espir v. 
BasU Street Hotel, Ltd., [1930] 3 All E. R. 91. 


PART XVIII. SECT. 5, SUB-SECT. 2.— 
A. <b), 

4900 11. — .] — Male pltf. was 

tenant of a furnished apartment, 
which contained a gas heater used for 
heating water for use in the apartment 
Sc In the other apartments in the same 
house. The heater was defective to 
the knowledge of the landlord, 8c 
owing to an eeoape of burning gas from 
the neater female pltf. was seriously 
burned : — Held : the landlord was 
liable to both pltfs., for although the 
heater was not part of the demised 
premises, there was a positive agree- 
ment to keep it in repair, which gave 
rise to an action by the tenant for 
damages for breach of contract. — 

g oRNE v. Moulds (Alta.). [1927] 2 
. L. R. 839 ; [19271 1 W. W. R. 827.— 
CAN. 


a defective chimney, whioh deft, 
undertook to rebuild. He also under- 


took to reshlngle the roof. Two 
months after pltz. had moved into the 
house Sc placed his chattels In it. the 
house was burnt down Sc with it pltf. ’s 
chattels, the ‘undertaking to repair Sc 
reshlngle not having been fulfilled. 
The fire was caused by sparks from 
the chimney reaching the old shingles 
on the roof. Pltf., who had re- 
peatedly warned deft, of the danger, 
sued in tort for the value of his ohattels: 
—Hew : deft. was properly! ‘ ' 

The rule requiring a tenant U _ 
his loss by himself repairing 
expense of his landlord does not __ 
where the landlord acknowledges 1 
undertaking Sc promises to fulfil 


By his agreement deft, assumed the 
duty of repairing within a reasonable 
time ; Sc his neglect to do so after 
repeated warnings was negligonoe 
entitling pltf. to sue in tort . — ametx 
v. Maloney, [19291 4 D. L. R. 514 ; 64 
O. L. R. 285.— CAN. 

n i, .] — Where the owner 

of an hotel leased the premises, & 
pltf. fell through an opening in a 
verandah : — Held : pltf. was not 
entitled to recover as against the 
owner, even if there were an express 
ooven&nt by him to make outside 
repairs, as pltf. was a stranger to the 
covenant.— M arcille v . Donnelly 
(1909), 14 O. W. R. 1044 : 1 O. W. N. 
195.— CAN. 

n ii. .J — Premises, the 

property of deft., were let to W. who 
let different portions to sub-tenants, 
inoludlng an upstairs room to D. The 
letting to w. was within Rout lies trio - 
tionAot, N. L, 1925 (c. 12)T Pltf., a 
district nurse, having visited D„ 
descended the stairs, & whilst taking the 
last step on to the hall the floor gave 
way. Sc pltf. received serious injuries : — 
Hew .* pltf. could not suooeed either In 
contract on the statutory obligation 
to repair implied in the letting, or 
in tOTtr— OjJtalLLY V, D0^BBTY, [I923] 

•w. Negligence of landlord's con - 
tractors — lAabQUy fo tenant's wife.] — 
Hammond c. Davidson Sc Gipson 
Bros., [19393 2 W. W. R, 97.— CAN. 

PART XIX. SECT* 2, SUB-SECT. 1.— A. 

4983 ill. ,] — Held : the lessees 

of a canal -eliD. hr it & 

making other aitMadhSahad not 
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committed waste ; the permanent 
character of the property demised was 
not substantially altered. Sc there was 
no loss to the inheritance. — Rene v. 
Cabling Export Brewing Sc Malting 
Oo„ [19291 2 D. L. R. 881 ; 63 O. L. R. 
582.— CAN. 

PART XIX. SECT. 2, SUB-SECT. 1.— 

B. 

sa. Stones collected by tenant to 
improve cultivation — Property in.l — A 
tenant who, for the purpose of clearing 
the land Sc rendering it more fit for 
cultivation, collects the stones there- 
from, has the property in the stones, 
Sc the landlord has no interest in them. 
Sc is liable for their value If he disposes 
of them. — Lewis v. Godson (1888), 
15 O. R. 252.— CAN. 

•b. Bushes cut along river — Necessary 
for exercise of Ashing rights. } — Pltf., by 
indenture under seal, leased to aeft. 
for a term of years, with the right to 
renew, pltf.’s land on the Bast River, 
G, County, for fishing purposes, with 
the right to enter & use tire same in 
such a way as might be necessary for 
fishing in said river. Damages claimed 
by pltf, were for cutting bushes along 
the bank of the river: — Held; the 
burden of proof was upon pltf., Sc the 
right to flan from the bank of the river 
involved the right to do such cutting 
as was necessary for that purpose. — 
MoKeen v. Pattillo (1927), 59 

N. S. R. 453. — CAN, 

sa. Cultivating waste land .] — A lessee 
who cultivates waste land of the 
colony is not to be presumed to have 
done so with, the concurrence of his 
lessor. k for his benefit. — Newman «. 
Goff (1817), 4 Nfid, L. R. 26.— NFLD. 
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Part XX. — Insurance 

5069. Add. Annotation: — Refd. Jenkins v. Deane 
(1933), 103 L. J. K. B. 250. 

5069a. In named office 4 4 or in some other re- 
sponsible insurance office to be approved by 
the lessor " — Duty ot lessor.] — A lease 
of a messuage for a- term of ninety-nine years 
contained a covenant by the lessee to insure 
against fire in the following terms : “ The 
lessee shall & will . . . insure & ever after- 
wards during the said term keep insured the 
said messuage ... in the joint names of 
the lessee & lessor in the Law Fire Office or 
in some other responsible insurance office 
to be approved by the lessor. ...” Reap., 
who was an assignee of the lease, did not 
continue the policy in the Law Fire Office 
which was in existence at the time of the 
assignment, but took out a policy in the Atlas 
Co. Applt., who was the ground landlord 
of the premises & also of a large number of 
other houses on the same estate, refused 
to approve of the Atlas Co. on the ground that 
for purposes of estate management he 
required that all houses upon his estate 
should be insured in the same office. Resp. 
declined to insure in the Law Fire Office, & 
insisted that under the covenant she had an 
option to insure either in the Law Fire Office 
or in some other responsible office to be 
approved by the lessor. In an action brought 
by the applt. against resp., in form for for- 
feiture of the lease of breach of covenant, 
but in effect, to obtain a decision of the ct. 
on the construction of the covenant : — 
Held : upon the true construction of the 
covenant, the primary obligation of the 
resp. was to insure in the Law Fire Office, <fe 
applt. had an absolute right to withhold his 
approval of an alternative office without 
entering upon reasons. Assuming, contrary 
to the decision of the House, that an implied 
term was to be imported into the contract 
that the lessor’s approval was not to be 
unreasonably withheld, the grounds of applt.’ s 
disapproval were reasonable. — Tredegar v. 
Harwood, [1929] A. C. 72 ; 97 L. J. Ch. 392 ; 
139 L. T. 642 ; 44 T. L. R. 790, H. L. 

"070a. Not to do anything to Impose heavier 
insurance burden on premises — Obligation of 
lessor as to adjacent premises.] — Lessees of 
factory premises for a term of twenty -one 


and Damage by Fire. 

years covenanted to pay as additional rent 
such sums as the lessors might expend in 
effecting or maintaining the insurance of the 
demised premises against fire, & not to do or 
suffer anything on the demised premises 
which would render payable an increased or 
extra premium for tne insurance of the 
demised premises or other premises adjacent 
thereto. The lessors covenanted to keep the 
demised premises insured against fire & that 
the lessees should have quiet enjoyment 
of them. Subsequently, the lessors let 
premises adjacent to the demised premises 
to another lessee, whose trade as a wood- 
worker rendered it impossible for the in- 
surance of the demised premises to be effected 
except at considerably increased premiums : 
— Held : (1) the lessors, by dealing with the 
adjoining premises in a way which was not 
unreasonable or unbusinesslike, which did 
not affect the originally demised premises 
physically & which had rendered it, not less 
easy or legal, but substantially more 
expensive to conduct on them the business 
for which they had been demised, had not so 
interfered with the purpose for which those 
remises had been demised as to have 
erogated from their own grant of them ; 
(2) the covenant by the lessees not to do or 
suffer anything on the originally demised 
premises which would render payable an 
increased or extra premium for the insurance 
of those, or adjacent, premises did not 
impliedly put the lessors under a similar 
obligation with regard to their user of 
adjacent premises. — O’Oedab, Ltd. v. Slough 
Trading Co., [1927] 2 K. B. 123 ; 90 L. J. 
K. B. 709 5 137 L. T. 208 ; 43 T. L. R. 382. 

Add. Annotations : — Generally Reid. Malania v. National 
Provincial Hank, Ltd. (193.0), 134 L. T. 103 ; Port v. 
Griffith, [1938] 1 Ail E. R. 29,0. 

5075. Add. Annotation : — Refd. Tredegar v. Har- 
wood (1927), 44 T. L. R. 17. 

5122. Add. Annotation : — Apld. Schlesingor & 
Joseph v. Mostyn, [1932] 1 K. B. 349. 

5126a. Covenant to insure in Joint names — Right 
of lessee to have moneys in sole name.| — 
Hamer v. Drummond (1939), 18 7 L. T. Jo. 
150. 

5189. Add. Annotation : — Refd. Walton Harvey, 
Ltd. v. Walker & Homfrays, Ltd., [1931] 
1 Ch. 146. 


Part XXI. — Assignment and Devolution of Leases 


5186a. Covenant not to 44 part with possession ” — 
Necessity for entire exclusion from legal 
possession.] — A lessee's covenant not to 
“ part with the possession of the demised 

S remises or any part thereof ” is broken only 
1 the lessee entirely excludes himself from 
the legal possession of part of the premises. 
On the particular facts & documents in the 


articular case a seven years’ exclusive 
cence to erect an advertisement hoarding 
against the front wall of the lessee’s house 
followed by its erection was held no breach 
of the above covenant. — Btening v. Abra- 
hams, [1931] 1 Ch. 470 ; 100 L. J. Ch. 278 ; 
145L.T. 18. 

Annotation r— : Reid. Gee t?. Hazleton, [1932] 1 K. B. 179. 


•ART XX. SECT. 2. SUB-SECT. 2. 
5146 I, Under cotenant to rebuQdr— 
latent of jfaMftfpj— Dtmsxutsjr v. 
1 1927) 4 D. L. R. 612; 61 


O. lu R. 89.— CAN. 

*jr. Neglect of furnace.}-—' The omis- 
sion of a tenant ot a dweulng-fcouse to 
take the proper care of a furnace 
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therein which he is entitled to nee 
In order to heat the house amount* 
to permissive waste. — Roberts v. 
MoMannk, £1983] 1 W. W. R. 193; 
affd.> [19331 3W.W.K, 248.— CAN. 


Cases 5187— 6291a. English and Empire Digest Supplement, 


5187. Add. Annotation : — Consd. Rodenhurst 
Estates, Ltd. v. Barnes, Ltd., [1936] 2 All 
E. R. 3. 

5192. Add. Annotations: — Reid. Chaplin v. Smith, 
[1926] 1 K. B. 198; Olore v. Theatrical 
Properties, Ltd. & Westby & Co., [1936] 3 
All E. R. 483. 

5192a. Erection of advertisement hoarding — 

Covenant not to “ part with possession.”] — 
Stening v. Abrahams, No. 5186a, ante. 

5204. Add. Annotation : — Reid. Roe v, Russell, 
[1928] 2 K. B, 117. 

5226. Add. Annotations : — Apld. Chaplin v. Smith, 
[1926] 1 K. B. 198. Refd. Pincott v. Moors- 
tons, Ltd., [1937] 1 All E. R. 513. 

5228. Add. Annotation : — Refd. Pincott v. Moors- 
tons, Ltd., [1937] 1 All E. R. 513. 

5229. Add. Annotation : — Refd. Wilkins v. Carlton 
Shoe Co. (1930), 94 J. P. 207. 

5239. Add. Annotation : — Refd. Roe v. Russell, 
[1928] 2 K. B. 117. 

5241. Add: Annotations : — Apld. Chaplin v. Smith, 
[1926] 1 K. B. 198. Consd. Pincott v. 
Moorstons, Ltd., [1937] 1 All E. R. 513. 

D. Assiqmnenl subject to Landlord's Consent . 

‘ (Vol. XXXI., p. 379.) 

See Landlord & Tenant Act, 1927 (c. 36), 
s. 19. 

5259. Add. Annotation : — Refd. Woolworth & Co. 
v. Lambert, [1937] Ch. 37. 

5269a. Effect of Landlord & Tenant Act, 1927 
(c. 86), s. 19 (1) — On breach before Act 
in force.] — (1) Where a landlord, who is 
also a brewer, consents to the assignment 
of the lease of a free public-house, but 
stipulates that, for the remainder of the 
term of the lease, the house shall be a tied 
house, such stipulation is a “ fine ” or 
benefit “ in the nature of a fine ” within Law 
of Property Act, 1925 (c. 20), s. 144. 

(2) Landlord & Tenant Act, 1927 (c. 36), 
s. 19 (1), does not apply to a breach of con- 
tract, which took place before the Act came 
into force. — G ardner & Oo. v . Cone, [1928] 
Ch. 955 ; 97 L. J. Ch. 491 ; 140 L. T. 72. 

Annotation : — As to (2) Reid. Ward v. British Oak Insurance 
Oo., [19321 1 K. B. 392. 

5272. Add. Annotation : — Refd. Curtis Moffat v. 
Wheeler, [1929] 2 Ch. 224. 

5282. Add. Annotation : — Dl$td. Parr v. G innings 
(1928), 44 T. L. R. 249. 

5282a. Covenant to repair.] — Where a lease 

contains a covenant by the lessee to repair, 
& a provision that the lessor's consent to an 
assignment by the lessee is not to be un- 
reasonably withheld, the mere fact that the 
lessee is committing a continuing breach of the 
covenant to repair does not necessarily entitle 
the lessor to refuse his consent to an assign- 


ment, at all events where the amount of dis- 
repair is not very serious. — Parr v. Ginnings 
(1928), 44 T. L. R. 249. 

5284. Add. Annotation : — Refd. Premier Con- 
fectionery (London) Co. v. London Com- 
mercial Sale Rooms, Ltd., [1933] Ch. 904. 

5286. Add. Annotations : — Dbtd. Tredegar v. Har- 
wood, [1929] A. 0. 72. Refd. Premier Con- 
fectionery (London) Co. v . London Com- 
mercial Sale Rooms, Ltd., [1933] Ch. 904; 
Lambert v. Woolworth & Co. (No. 2), [1938] 
2 All E. R. 664. 

5287a. Assignor tenant of two tobacconist 

shops — Proposed assignment of one detri- 
mental to property.] — The assignee of the 
benefit of two agreements under which two 
tobacconist’s shops, forming part of a large 
block of buildings used as business premises, 
were respectively let to the assignor for terms 
of fourteen years, applied to the landlord 
for a licence to assign one of the shops to a 
respectable tenant. Each of the agreements 
contained a covenant by the tenant to use 
the premises as a tobacconist’s shop only 
. & not to assign the premises without the 

previous consent in writing of the landlord. 
The landlord refused to grant the licence in 
the belief that the occupation of the two 
shops by separate tenants would be detri- 
mental to the property : — Held : the land- 
lord’s consent had not been unreasonably 
withheld. — Premier Confectionery (Lon- 
don) Co., Ltd. v. London Commercial Sale 
Rooms, Ltd., [1933] Oh. 904 ; 102 L. J. Ch. 
353 ; 149 L. T. 479 ; 77 Sol. Jo. 523. 

5288. Add. Annotation : — Consd. Balfour v . Ken- 
sington Gardens Mansions, Ltd. (1932), 49 
T. L. R. 29. 

5291a. Conditional upon covenant by under- 

lessee to observe all covenants of head-lease.] 

— The lease of a flat, let at £700 a year, con- 
tained the following covenant by the 
tenant : — 

“ Not to assign, sublet, or part with the 
possession of the fiat or any part thereof 
without the previous consent of the lessors or 
their agent, such consent to any assignment 
or sub-lease to an individual not to be un- 
reasonably withheld on proof being furnished 
of the respectability & financial responsi- 
bility of the proposed assignee or subtenant. 
Provided always that the lessors may as a 
condition of such consent to any assignment 
or sublease require the proposed assignee or 
sublessee to enter into direct covenants with 
the lessors to perform & observe all the cove- 
nants on the tenant’s part herein contained, 
& non-compliance with such condition shall 
be deemed to be a reasonable ground for 
refusing such consent notwithstanding the 
respectability & financial responsibility of 
the proposed assignee or underlessee.” The 
tenant desired to sublet the flat to a respect- 
able & responsible tenant at £450 a year, 


PART XXI. SECT. 1, SUB-SECT. 2.~ 
B. (a) ill. 

wl General ruin .) — Unless there 1* 
a restriction against the alienation of 
any portion of the demised property, a 
restraint upon alienation of the demised 

8 remises does not prevent the aliena- 
on of a portion. — Cutinha t>. Salva- 
dor* Minazrs (1986), I. L. R. SO Mad. 
331.— IND. 


PART XXI. SECT. 1, SUB-SECT. 2.~~ 
w B. (c). 

st. Possession given to tenant at will.] 
— A prohibition in a lease against sub* 
letting implies a prohibition against 
allowing a tenant at will to oocupy, 
because the intention of the parties 

that 
ited 
v. 
A F. 


in agreeing to the prohibition is 
the right of occupation is to be 11m 
to the lessee himself. — A koon 
Jhavary, [1934] N. L. R. 282.— S. 
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PART XXL SECT. 1, SUB-SECT. 2.— 
D. (a) iv. 

sa. Refusal to consent to assignment 
to foreign company.) — Held: that the 
reason alleged for withholding consent 
was not adequate to prevent the with- 
holding of such oonsent being un- 
reasonable. — Charles Atkins & Go., 
Ltd. t>. Backhouse, (19281 S. A. S. R. 
179. — A US. 
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the best rent obtainable, but the landlords 
refused their consent except on the terms 
that the subtenant should enter into a direct 
covenant with them to pay. the rent of £700 
a year reserved by the lease : — Held ; in the 
circumstances the landlords had unreason- 
ably refused their consent to the subletting. 
— Balfour v . Kensington Gardens Man- 
sions, Ltd. (1932), 49 T. L. R. 29 ; 70 Sol. 
Jo. 316. 

5295a. Stipulation converting tree public- 

house Into tied house.} — Gardner & Co. 
v . Cone, No. 5209a, ante. 

5298. Add. Annotation : — Apld. Gardner v. Cone, 
[1928] Oh. 955. 

5310. Add. Annotation : — Retd. Curtis Moffat v. 
Wheeler, [1929] 2 Ch. 224. 

5321. Add. Annotation : — Retd. Curtis Moffat v « 
Wheeler, [1929] 2 Ch. 224. 

5329. Add. Annotation : — Refd. Lambert v. Wool- 
worth & Co. (No. 2), [1938] 2 All E. R. 604. 

5383. Add. Annotation : — As to (2) Refd. Dixon 
(J. J.) v. Taylor & Cowells (trading as 
Pineexx Liquid <fc Disinfectant Soap Co.) 
(1933), 50 R. P. C. 406. 

5341. Add. Annotation : — Refd. Curtis Moffat v. 
Wheeler, [1929] 2 Ch. 224. 

5361. Add. Annotation : — Consd. Curtis Moffat v. 
Wheeler, [1929] 2 Oh. 224. 

5367. Add. Annotation : — As to (2) Refd. Re 
Griffiths, Jones v. Jenkins, [1926] Ch. 1007. 

5450. Add. Annotations : — Consd. Dalton y. 

Pickard (1911), [1920] 2 K. B. C45, n. ; 
Richmond v. Savill, [1926] 2 K. B. 530. 

5454. Add. Annotation : — Apld. Curtis Moffat v . 
Wheeler, [1929] 2 Ch. 224. 

5492. Add. Annotations : — Refd. Liggett (Liver- 
pool) v. Barclays Bank (1927), 337 L. T. 443 ; 
Whitham v. Bullock, [1939] 2 K. B. 81. 

5494. Add. Annotations : — Apld. Taylor v. Twin- 
berrow, [1930] 2 K. B. 16. Refd. Official 
Trustee of Charity Lands v. Ferriman Trust, 
Ltd., [1937] 3 All E. R. 85. 

5503. Add. Annotation : — Refd. Whitham v. Bul- 
lock, [1939] 2 K. B. 81. 

5504a. Assignee forced to pay whole rent — 

Recoupment.] — The owner of a plot of land 
leased it for nine hundred & ninety-nine 
years at a yearly rent of £5 14s. 11 the 
lease containing the usual covenants to pay 
the rent reserved with a proviso for re- 
entry on non-payment. The lessee subse- 
quently assigned one portion, plot H., at 
an apportioned rent of £3 14#. ll^d. This 
assignment, by reference to the Law of 
Property Act, 1925, had implied in it a 
covenant by the assignee to pay the appor- 
tioned rent. This part of the plot passed by 
assignment to deft. The other portion of 
the plot, on which the apportioned rent was 
£2, passed to pltfs. Plot H. having been 
cleared under the Housing Acts, deft, refused 
to pay the apportioned share of the 
rent on that plot. The freeholder thereupon 


threatened to distrain upon pltfs.’ house for 
the whole rent, &> pltfs. paid not only their 
own apportioned share of the total rent but 
deft.’s share as well. In an action by pltfs. 
to be reimbursed deft.’s share of the rent so 
paid : — Held : inasmuch as pltfs. had paid 
the whole of the sum claimed by the landlord 
under the threat of the process of distress, 
though they were not liable to be directly 
sued for that amount, they were entitled to 
sue deft, for reimbursement by her of deft.’s 
proportion of the rent so paid by pltfs. — 
Whitham v. Bullock, [1939] 2 K. B. 81 ; 
[1939] 2 All E. R. 810 ; 108 L. J. K. B. 444 ; 
160 L. T. 377 ; 55 T. L. R. 017 ; 83 Sol. Jo. 
358, C. A. 

5508. Add. Annotation : — Refd. Akt. Dampskibs 
Steinstad v . Pearson (1927), 137 L. T. 533. 

5522a. .] — The lease of certain property 

which the tenant used in connection with his 
business, contained a covenant against 
assigning without the landlords’ consent. 
The tenant assigned his business to a limited 
co., agreeing to transfer to them all existing 
leases. A licence to assign the lease of the 
property was duly granted by the landlords, 
& the co. went into possession & for a time 
paid the rent to the landlords. No assign- 
ment of the lease was in fact completed. In 
an action against the co. for the recovery of 
rent, the co, contended that, being mere 
equitable assignees of the lease, there was no 
. privity of contract between it & the landlords 
& it was not liable for the payment of the 
rent. The county ct. judge held that inas- 
much as the landlords’ consent was to the co. 
being in possession of the premises as assignees 
& not otherwise, the co. was on the facts 
estopped from denying that it was an assignee 
& liable for tho rent. The co. appealed : — 
Held : there was evidence upon which the 
county ct. judge could rightly hold that the 
co. was so estopped. — R odenhurst Estates, 
Ltd. v. Barnes, Ltd., [1930] 2 All E. R. 3 ; 
80 Sol. Jo. 405, C. A. 

Annotation ; — Refd. Official Trustee of Charity Lands v. 

Ferriman Trust, Ltd., 11937] 3 All E. B. 85. 

5522b. .] — Pltfs., as owners of the fe e 

simple of land subject to a lease, in an action 
to recover possession of a number of houses 
on the ground of forfeiture for breach of 
covenant to repair, alleged that deft. co. 
held the premises as assignees of the lease. 
Deft. co. denied that the lease was vested in 
it, & averred that it held the land referred 
to in the lease as underlessee & by virtue of 
an underlease for the term of the lease less 
3 days, that there was no privity between it 
& pltfs., & that it could not be sued upon the 
covenants in the lease. Pltfs. contended that 
deft. co. was estopped from denying that it 
was the assignee of the lease, as deft. co. & 
its predecessor in title had, since 1888, paid 
to pltfs. & their predecessors in title the rent 
reserved by the lease & remained in pos- 
session, whereby pltfs. were induced to be- 
lieve that deft. co. & its predecessors were 
assignees of the lease : — Held : (1) mere pay- 
ment of rent & possession did not amount to a 


PART XXL SECT. 2, SUB-SECT. 1.— B. 

ad. General ruk.l — An assignment of 
a lease can be validly made only by 
deed, even though the lease was 
created by parole. — G lasgow Lumber 


Co., Ltd. v. Fettes, (1932] 1 W. W. R. 
195 ; [1933] 1 D. L. R. 66.— CAN. 


PART XXL SECT. 10, SUB-SECT. l.-B. 

6463 I. Express covenant by 

lessee for payment .) — Where a lease 
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contains an express covenant to pay 
rent, the lessee continues liable on his 
covenant, although the lease is assigned 
over. — M oCbohan v. Edwards (Alta.) 
[19271 1 D. L. R. 490; [1927] 1 

W. W. R. 9.— CAN. 
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representatioa by deft. oo. that it intended to 
induce pltfs. to believe that it was the 
assignee of the head lease ; (2) as the pay- 
ment of rent could be made by deft. co. 
either as lessees’ agent or as underlessee or as 
assignee, the landlords were not entitled to 
abstain from inquiring & to assume for their 
own benefit that deft. oo. was making the 
payments of rent as the assignee ; (3) deft, 
co., therefore, was not estopped from deny- 
ing that it was the assignee, although it was 
estopped from denying pltfs.’ title to the 
land. — O fficial Trustee of Charity Lands 
v. Ferriman Trust, Ltd., [1937] 3 All E. R. 
85. 

5523* Add. Annotation : — Consd. Official Trustee 
of Charity Lands v. Ferriman Trust, Ltd,, 
[1037] 3 All E, R. 85. 

5524. A dd. Annotations : — Consd. Rodenhurst 

Estates, Ltd. v. Barnes, Ltd., [1936] 2 All 
E. R. 3. Refd. Official Trustee of Charity 
Lands v. Ferriman Trust, Ltd., [1937] 3 
All E[. R. 85. 

5542. Add. Annotation : — Refd. Consolidated En- 
tertainments, Ltd. v. Taylor, [1937] 4 All 
E. R. 432. 

5587.. Add. Annotation : — Refd. Brooks Wharf & 
Bull Wharf, Ltd. v. Goodman Bros., [1937] 1 
K. B. 534. 

5604.* Add. Annotations : — Refd. Brooks Wharf & 
Bull Wharf, Ltd. v. Goodman Bros., [1937] 

1 K. B. 534 ; Whitham v. Bullock, [1 939] 

2 K. B. 81. 


5636. Add. Annotations :—+A$ to (1) Consd. Re 
Harrington Motor Oo., Ex p. Chaplin, [1928] 
Ch. 105. Held. Joseelson v. Borst, [1038] 1 
K. B. 723. 

5650. Add. Annotation : — Consd. Metropolitan Pro- 
perties, Ltd. v. Jones, [1939] 2 All E. R. 202. 

5657a. Covenant to repair— Failure by lessee to 
repair — Effect of entry Into possession by 
assignee.] — Pltf. contracted with deft, to 
, assign to him the lease of certain property. 
Under the lease the lessee was required {inter 
alia) to keep a tennis court in good repair. 
This pltf. had not done, & deft, required an 
indemnity in respect thereof. Deft, had 
meanwhile entered into possession. Deft, 
required pltf. to put the court into good order 
at once ; but pltf. was only prepared to give 
an undertaking to do this at the end of the 
term. Deft, refused to accept this & there- 
upon vacated the premises, having been in 
possession about three months. In an 
action for specific performance pltf. contended 
that deft, by entering into possession with 
full knowledge that the covenant had not 
been observed had waived his right to object 
. to the title: — Held : (1) deft, by entering 
into possession had not waived his right to 
require the court to be put in good repair ; 
( 2 ) pltf. had ample time to put the court in order 
before deft, vacated ; (3) even if pltf. now 
put the court in good repair, he would not be 
entitled at this late stage to an ‘order for 
specific performance. — Rellie v . Pyke, 
[1936] 1 All E. R. 345. 


Part XXII. — Assignment and Devolution of Reversion. 


5681. Add. Annotation : — Refd. Hickman v. Potts, 
[1939] 3 All E. R. 794. 

5608. Add . Annotation : — Refd. Grant v. Edmond- 
son, [1931] 1 Oh. 1. 

5701. Add. Annotations : — Refd. Rye v. Purcell, 
[1920] 1 K. B. 446 ; Snowdon r. Ecclesiastical 
Oomrs. for England, [1935] Ch. 181. 

5714. Add. Annotation .* — Consd. Rye v. Purcell. 
[1926] 1 K. B. 446. 


5722. Add. Annotation : — Refd. Snowdon v. 

Ecclesiastical Comrs. for England, [1935] 
Ch. 181. 

5725. Add. Annotation : — Refd. Booth v. Thomas, 
[1926] Ch. 397. 

5737 Add. Annotation : — Apld. Rye v. Purcell, 
[1926] 1 K. B. 446. 


Part XXIII. — Notice to Quit. 


5776. Add. Annotation : — Consd. Woolwich Equit- 
able Building Society v. Preston, [1988] Ch. 
120 . 

5776a. Agreement for lease for term certain.] 

— Where a tenant entered under an agreement 
for a lease for seven years, which was never 
executed : — Held ; he was not entitled to 
notice to quit at the end of the seven years. — 
— Dos'd. Tilt v . Stratton (1828), 4 Bing. 


440 ; 1 Moo. & P. 183 ; 0 L. J. O. S. C. P. 50 ; 
130 E. R. 839. 

5788a. .] — Doe d. Austin v. Cowderoy (1837), 

1 Jur. 793. 

5795. Add. Annotation : — Refd. Wilchick v. Marks 

& Silverstone, [1984] 2 K. B. 56. * 

5796. Add. Annotations : — Refd. Roe v. Russell, 
[1928] 2 K. B. 117 ; Skinner v. Geary (1931), 
47 T. L. R. 697. 


PART XXI. SECT. 10, SUB-SECT. 3.— 
B. (b). 

h i. Position of equitable 

assignee .] — Where a lease is assigned 
by a lessee with the oonsent of the 
lessor, but the assignment is equitable & 
not legal, although the equitable assignee 
has entered into possession, no action 
lies against him for rent, nor for use & 
occupation.— Thoexton v. Thompson, 
[1930] 8. A. S. R. 310.— AUS. 


h it Renewal of lease .} — 

Deloo Appliance Cokpx. e. Selby, 
[1934] S. 0. R. 684 ; 4 J>. L. R. 276.— 
CAN. 


PART XXIXL SECT. U SUB-SECT. S. 

•m. Lease subject to landlord's right 
to seU — Whether term determined by 
sale.] — A lease reserved to the landlord 
'* the right to seU the land at any time, 

80 


but the lessee shall have the right 
to reap any crop he has sown '* ; — 
Held : this clause did not sufficiently 
provide that on a sale the term would 
be determined ipso facto ; but, at the 
most, only reserved the right to seli 
& to determine the term, & unequivocal 
notice of determination had to be given. 
— Eekiwhi? Welch, [1928] 2 

W. W. R. 265 ; 22 SaSETl. R. 522.— 
CAN. 
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5803. Add, Annotation : — HeM. Canadian Pacific 
By. Co. v . B., [1931] A. C. 414. 

5833. After this case add: — 

“ .1 — See, now, Law of Pro* 

perty Act, 1925 (c. 20), s. 61.” 

5835. Add. Annotation: — Retd. Walton Harvey, 
Ltd. v. Walker & Homfrays, Ltd., [1931] 1 
Oh. 274. 

5840. Add. Annotation: — Dlstd. & N.F. Newman 
v. Slade, [1926] 2 K. B. 328. 

5841. Add. Citation s 95 L. J. K. B. 894 ; 135 

L. T. 640 ; 42 T. L. B. 607 

5860. Add. Annotation : — Refd. Wembley Corpn. 
v. Sherren, [1938] 4 All E. B. 265. 

5866. Add. Annotation : — As to (2) Apld. Newman 
v. Slade, [1926] 2 K. B. 328. 

5924a. Effect of tenant staying on.] 

— A party occupied premises, under an agree- 
ment for three years, at £45 a year, which 
expired at Midsummer, 1820 ; he did not 
then go out, nor did his landlord take any 
steps to compel him, but at the Michaelmas 
following, gave him notice to quit at Ladyday, 
1827, or pay the rent of £60 a year. He 
continued in, but refused to pay more than 


the £45 rent : — Held : under the circum- 
stances, he must be taken to have acquiesced 
with the new proposal, & was bound to pay 
the rent of £50. — Bobbbts v. Hayward 
(1828), 3 0. & P. 432. 

5926. Add. Annotation : — Apld. Wheeler v . Wirral 
Estates, Ltd., [1935] 1 K. B. 294. 

5927. Add. Annotation : — Apld. Wheeler v . Wirral 
Estates, Ltd., [1935] 1 K. B. 294. 

5956. Add. Annotation : — Refd. Fordree v. Barrell 
(1931), 95 J. P. 141. 

5958. Add. Annotation : — Refd. Smith v. Kinsey, 
[1930] 3 All E. B. 73. 

5979. Add. Annotation :— -Consd. Smith v. Kinsey, 
[1936] 3 AU E. B. 73. 

After thiB case add : — 

“ See , now , Law of Property Aot, 1926 (c. 20), 
s. 140 (1), (2); Law of Property (Amendment) 
Act, 1920 (c. 11), s. 2.” 

5979a. .] — Upon a sale of five Cottages & the 

gardens attached, the five cottages & four 
of the gardens were sold together, but the 
remaining garden was sold separately to 
pltf. The cottage & garden had been let 
together to deft. In due course pltf. gave 


PART XXIIL SECT. 2, SUB-SECT 1. 

so. Must be reasonable — Not neces- 
sarily determining lease at end of year 
of tenancy .] — In the case of a lease 
not governed by Transfer of Property 
Act, 1882, s. 106, the notice to quit 
need not necessarily determine the 
lease at the end of the year of the 
tenancy, hut it must be reasonable. 
It is, however, for the final ct. of fact, 
in each case, to determine what is 
reasonable notice. — Damodar Prasad 
Tewari v. Lachmi Prasad Singh 
(1928), I. L. R. 7 Pat. 496.— IND. 

■p. Lease for five years — Terminable 
on “ — month's notice "—Two months 
given .) — A lease of land for five years 
contained a provision that the tenanoy 
might be determined at the end of any 

S ear by either of the parties giving to 

le other at least “ months’ 

notice ” in writing of his intention to 
determine at the end of the then 
current year : — i Held : two months’ 
notice terminated the tenancy . — Be 
Johnston Sc Little. [1931] 4 D. L. It. 
327 ; O. R. 711.— CAN. 

PART XXIII. SECT. 2, SUB-SECT. 3.— 
A. 

5817 11. .1— In the case of a 

rural tenanoy from year to year a 
year's notice to quit is not necessary, 
a reasonable notice only being required. 
Notioe given in Jan. to quit at the end 
of the following June is reasonable. — 
Tshabalala v. Van Der Mkbwb 
(1926), 47 N, L. R. 76.— S. AF. 

6819 ill. — — .1 — Where a tenancy 
from year to year is created by express 
agreement, & there is no special 
stipulation providing for its ter ming - 
tion. or where such a tenancy Is 
implied by law, a notioe to quit in 
order to be sufficient must be a half- 
year’s notice expiring at the end of the 
first or some other year of tenancy. — 
Walker v. Oram (Alta.), [1929] B 
D. L. R. 734 ; iW. W. R. 876.— CAN. 

PART XXIIL SECT. 2, SUB-SECT. 3.— 
D. 

5887 tv. Where tenant held 

over after termination of tenancy .) — 
A weekly tenant, who, after the 
termination of his tenancy, bolds over 
with the consent of his landlord, with- 
out any agreement other than that 
implied by law from the continuance 
in possession & acceptance of a weekly 
rent, continues to hold as a weekly 
tenant Sc is not entitled to one month’s 


notice under Conveyancing Act, 1910, 
s. 127, for the determination of such 
tenancy. — Burnham v. Carroll Mus- 
grove Theatres, Ltd. & Victoria 
Arcade, Ltd. (1927), 28 S. R. N. 8. W. 
160 ; 45 N. S. W. W. N. 23 ; affd., 41 
C. L. R. 540.— AUS. . 


6837 v. Week's rent pay- 

able in advance in arrear .] — Where in 
a week*v tenancy of a dwelling-house, 
there being no finding as to the area 
of the premises, it appeared that tho 
rent was payable weekly in advanoe, & 
that, at the date of the service of notice 
to quit, a week’s rent in advance was 
owing : — Held : the tenant was not 
entitled to the statutory notice of at 
least 28 days prescribed by Fair Rente 
Act of 1920, a. 14, in the case of a 
lessee who duly pays the rent of the 
dwelling-house leased by him & other- 
wise performs the conditions of his 
lease. — Innes v. Arundell. Ex p. 
ARUNDELL (1928), 22 Q. J. P. 83. — 
AUS. 

6840 i. What amounts to week's 
notice .] — In order that a weekly 
tenancy may he determined by a notice 
to quit, the notice must be one which 
expires at the end of a periodic week 
from the commencement of the 
tenancy. — How v. Mansfield. [1923] 
N. Z. L. R. 91.— N.Z. 


6842 vii. .] — Hart v. 

Nadeau, Hart v. Hanson (Alta.), 
[1927] 2 W. W. R. 318.— CAN. 

6842 viii. .] — In the case 

of a monthly tenancy neither party, 
in the absence of an express agreement, 
can determine the tenancy except by a 
month’s notice expiring at the end of a 
periodic month from the commence- 
ment of the tenancy,’ i.e. the time set 
out in the notioe must be co-termlnous 
with the last day of the monthly period. 
— Johnson v. Solway, [1933] 2 

W. W. R. 75.— CAN. 


PART XXIIL SECT. 4, SUB-SECT. I. 

5869 I. Weekly tenancy .] — In 

order that a weekly tenancy may be 
determined by a notioe to quit, the 
notice need not be one which expires 
at the end of a periodic week from the 
commencement of the tenanoy. — 
Mornane v. All Red Carrying Co. 
Pty., Ltd., [1935] V. L. R. 341 ; 41 
Argus L. R. 436,— AUS. 


PART XXIII. SECTS, SUB-SECT. 1. - 

if. Whether demand far possession 
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may be included .]— A notice of deter- 
mination of a lease & a demand for 
possession may bo contained in the 
same documont. — E rnewein v. Welch 
J 19281 4 D. L. R. 498 ; [1928] 2 

W. W. Ii. 628.— CAN. 


PART XXIIL SECT. 5, SUB-SECT. 1.— 
B. 

6945 ii. P. Bandison v. Order of 
Elks (Alta.), [19271 2 D. L. R. 1024.— 
CAN. 

PART XXIIL SECT. 6, SUB-SECT. 1. 

— F. 

«g. Notice in case of sale by lessor— 
Sufficiency. 1 — A lease provided that if 
the lessor ** proposed to effect a sale ” 
of the premises he should first offer to 
sell the same to the lessee at the same 
price 8c on the same terms as he* was 
willing to sell to any other purchaser. 
The next previous paragraph provided 
that in event of the lessor effecting a 
sale ho should give the lessee a forty - 
five days’ notice of termination of the 
lease. The lessor secured a purchaser 
& tentatively arranged for a sale. 
He therefore gave the lessee a forty - 
five days’ notice of termination of tho 
lease & by the same notice also 
offered to sell the premises at tho same 
price Sc on the same terms " as he is 
willing to sell to another to whom he 
will sell in the event of you falling to 
within fifteen days from this date, in- 
form him by writing of your being tben 
ready Sc willing to purchase at the 
price & on the terras hereinafter con- 
tained.” Then followed the complete 
terms on which he proposed to sell to 
another. Tho lessee refused to quit 
Sc the lessor took possession after the 
lapse of the forty -five days : — Held : 
the notioe was sufficient Sc the lessee’s 
claim for damages failed. — Brisco v. 
Heidr, [193512 W. W. R. 429 ; 2 
D. L. A 107, SO B. 0. K. 181.— CAN. 

PART XXIII. SECT. 8, SUB-SECT. 1.— 
A. 

I I. Lessor after agreement to sell 
leased land.] — The fact that a landlord 
had agreed to sell the leased land to a 
third party did not render Landlord 
& Tenant Act, R. 8. 8. 1920. o. 100, 
Inapplicable. He had the right under 
the terms of the lease to terminate 
it upon such a sale.— Ernewein & 
Welch, [19281 4 D.L.R. 498; [1928] 
2 W. W. R. 628.— 0AM. 
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notice to quit &, possession not being given, 
he sued for possession. It was contended 
that the reversion having been severed it 
was necessary for the purchaser of the cottage 
to concur in the notice to quit : — Held : pltf. 
was entitled to possession although the 
reversion had been severed, & the effect of 
the Law of Property Act, 1925 (c. 20), s. 140, 
was to overrule Re Bebington's Tenancy , 


Bebington v. WUdman , No. 5979. — Smith 
v . Kinsey, [1936] 3 All E. R. 73 ; 53 T. L. R. 
45; 80 Sol. Jo. 853, 0. A. 

5980. Add. Citation 95 L. J. Ch. 49. 

5996. Add. Annotation : — Retd. Taylor v. Twin- 
berrow, [1930] 2 K. B. 16. 

6065. Add. Annotation : — Refd. Wilkins v. Carlton 
Shoe Co. (1930), 94 J. P. 207. 


Part XXIV. — Determination of Term 


6111. Add. Annotation : — Expld. & Olstd. Walton 
Harvey, Ltd. v . Walker & Homfrays, Ltd., 
[1931] 1 Ch. 274. 

6113. Add. Annotation : — Refd. Re Airedale Garage 
Co., Anglo-South American Bank, Ltd. v . 
Airedale Garage Co. (1932), 101 L. J. Ch. 289. 

6144. Add. Annotations: — As to (1) Distd. Turner 
v. Watts (1928), 138 L. T. 680. As to (2) Consd. 
Turner v. Watts (1927), 44 T. L. R. 105. 

6165a. Plea, of possession under lease granted by 
plaintiff’s predecessor.] — A tenant for Jife by 
deed granted a lease of certain premises to 
defts. to take effect more than twelve months 
after its date. The grantor died, & her suc- 
cessor sued for possession of the premises. 
Defts. pleaded possession under R. S. C., 
Ord. XXI., r. 21, but were all owed to amend 
their defence so aB to rely on the lease granted 
to them by pltf.’s predecessor & claim pro- 
tection under Law of Property Act, 1925 
(c. 20), s. 152 (1):— HeZd; (1) the plea of 
possession denied pltf.’s title, & therefore 
that was a forfeiture which entitled her to 
re-enter ; (2) assuming there has been no 
forfeiture, it was for defts. to show that the 
lease granted to them was valid & within the 
power of the then tenant for life to grant. 
This they had failed to do, & pltf. was there- 
fore entitled to the relief claimed. — K isch v. 
Hawes Bros., Ltd., T1935] Ch. 102 ; 104 
L. J. Ch. 86 ; 152 L. T. 235. 

6192. Add. Annotation : — Consd. Richmond v. 
Savill, [1926] 2 K. B. 530. 

6196. Add. Annotation : — As to (2) Refd. Jardine 


v. A.-G. for Newfoundland (1932), 48 T. L. R. 
199. 

6228. Add. Annotation : — Refd. Cohen v. Donegal 
Tweed Co. (1935), 79 Sol. Jo. 592. 

6231. Add. Annotation: — Consd. Richmond v . 
Savill, [1926] 2 K. B. 530. 

6235. Add. Annotation: — Refd. Fairclough & 
Sons, Ltd. v. Berliner, [1931] 1 Ch. 60. 

6238. Add , Annotaiion : — Refd. Cohen v. Donegal 
; Tweed Co. (1935), 79 Sol. Jo. 592 ; Wool- 
wich Equitable Building Society v. Preston, 
* [1938] Ch. 129. 

6242. Add . Annotations : — As to (2) Refd. Cohen v. 
Donegal Tweed Co. (1935), 79 Sol. Jo. 592. 
Generally , Refd. Gee v. Harwood, [1933] Ch. 
712. 

6307a. Agreement by tenant to pay arrears 

of rent & give up possession.] — The rent of 
premises being in arrear, the landlord 
obtained judgment against the tenant for 
possession of the premises. Subsequently 
a document was signed by the tenant, which 
rovided that, if the landlord would with- 
old the writ of possession, the tenant would 
pay the rent & give up possession of the 
premises at the end of the quarter : — Held : 
the document was not inconsistent with the 
tenant’s right to obtain relief against for- 
feiture under Jud. (Consolidation) Act, 1926 
(c. 49), s. 46. — Nance v. Naylor, [1928] 
1 K. B. 263 ; 97 L. J. K. B. 39 ; 138 L. T. 165 ; 
44 T. L. R. 11, 0. A. 

6308a. Other breaches of covenant.] — Relief 
against a forfeiture under a covenant for re- 


PAHT XXIII. SECT. 8. SUB-SECT. 2. 

6994 ii. .]— In the case of 

Joint tenants, each la intended to be 
bound, & it haa long: been decided that 
service of notice to quit upon one joint 
tenant le primd facte evidence that it 
haa reached the other Joint tenants. — 
Bodordoja v. Ajijuddin Sarkar 
(1920), I. L. It. 57 Calc. 10— IND. 


PART XXIV. SECT. 1. SUB-SECT. 2. 

-A. (b) J. 

6100 vi. .] — A lessor who haa 

demised his whole interest Bubieot to a 
right of re-entry on breaoh of a con- 
dition may enter on the condition being 
broken. — P ublix Oil & Gas, Ltd. v. 
Hinds, [1937] 2 W. W. R. 372 ; 3 
D. L. R. 434.— CAN. 


PART XXIV. SECT. 1, SUB-SECT. 2.— 

A. (b) ii. 

■a. Exprtss right of non-payment for 
Hot days — Terms of lease misunder- 
stood by lessee .} — Upon an application 
for ejectment, the leasees set up the 
answer that they had mistak en the 
terms of the lease 8c were under the 
impression that the terms were similar 
to those of a previous lease, which 
gave thorn seven days'graoe to pay 


the arrear rent : — Held : as the pro- 
vision in the lease giving only five days’ 
grace was clear & unambiguous, the 
answer was no dofenoe. — Illino v. 
Manne & Mannk (1925), 46 N. L, It. 
58.— S. AF. 


PART XXIV. SECT. 1, SUB-SECT. 2. 

—A. (d) i. 

1 ii. .1 — The English rule as to 

forfeiture for denial of landlord's 
title by matter in pais does not apply 
in India, — Rachotappa Ishwarappa 
v. Konhkr Annarao (1934), I. L. R. 
59 Bom. 194. — IND. 

PART XXIV. SECT. 1, SUB-SECT. 3. 

sb. Power given to lessor to cancel 
lease — On breach of covenant to pay 
rent — After givina notice to tenant — 
Sufficiency of notice.] — A wharfslde 
site in the B. Harbour, E. London, 
had been leased to applt. by the Union 
of S. Africa, who was the owner of the 
site. 8c an action for ejectment had been 
brought by the S. African Rys. 8c 
Harbours, Clause 2 of the lease of the 
site provided that ** should the lessees 
fail to pay the said rental on the day 
on which the same shall fall due. the 
administration, after posting written 
notice to the lessee's address, 8c receiving 
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no payment within a further period of 
fourteen days, shall have the right to 
cancel this lease. The rent being in 
arrear the administration purported to 
give the notice required by clause 2 
of the lease & thereafter to cancel the 
lease : — Held : a written notice to the 
effect that the rent was in arrear 8c 
calling upon the lessee to pay the same 
within 14 days from date was a sufficient 
compliance with the clause. — Winter 
v. s. African Rys. 8c Harbours, 
[1929] App. D. 100.— 8. AF, 


PART XXIV. SECT. 1, SUB-SECT. 4.— 

B. (b) i. * 

6221 I. Re-letting — To new tenant.) — 
When following notioe of forfeiture of 
pltf. 'a lease the lessor executed a lease 
of the same premises to another lessee : 
— Held : there had been an effectual 
re-entry. — Winter v . Capilano 

Timber Go., [1927] 4 D. L. R. 36 ; 
varying, [ 1927] 2 D. L. R. 784 ; [1927 
1W.W.H. 811 ; 38 B. 0. R. 401.— 
CAN. 


PART XXIV. SECT. 1, SUB-SECT. 4 .— 

C. (o) I. 

6308 xlv. .1 — Gordon v . Wil- 
helm (SaskA [19261 4 D. L. R. 1042 ; 
[19261 3W.W.E. 641.— CAN. 
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entry for non-payment of rent not granted 
where the recovery in ejectment was also 
upon breach of other covenants. — Wadman 
v. Ca^craft (1804), 10 Ves. 67 ; 32 E. R. 
768. 

6308b. ]. — Upon the marriage of A., the 

grandson of W., from whom A. had large 
expectations, certain property, amongst other 
things a house & lands, was settled upon 
A., & it was agreed that W., the grand- 
father, should occupy the house & lands, 
& also some glebe lands belonging to 
A. There was some evidence as to the rent 
that was to be paid, which was about the 
actual value. A. never enforced the rent 
during the eight years of his grandfather’s 
occupancy, which ceased with his death, but 
had received various sums in money <& goods 
equal to about half the alleged rent. The 
Vice-Chancellor allowed an exception to the 
Masters report allowing the rent as alleged. 
But the Lord Chancellor reversed the decision 
of the Vice-Chancellor, coming to the con- 
clusion that there was either an express con- 
tract to pay the alleged rent, or an agreement 
to occupy as any other tenant, & pay quantum 
meruit ; the sums & goods paid to go towards 
the rent. — Alington v. Booth (1866), 3 
Jur. (N. S.) 60. 

6315a. On payment of rent — How rent 

calculated.] — D ob (LHarcourti;. Rob (1813), 
4 Taunt. 883 ; 128 E. R. 579. 

(a) Notice of Breach . 

(Vol. XXXI., p. 483.) 

See Landlord & Tenant Act, 1927 (c. 36), 
s. 18 (2), (3). 

6326. Add. Annotation : — Refd. Cohen v. Donegal 
Tweed Co. (1936), 79 Sol. Jo. 343. 

6329a. -* Breach incapable of remedy — Covenant 

relating to user.] — R ugby School v . Tanna- 
hill, No. 6333a, post. 

6332. Add. Annotations : — As to (1) Folld. Rugby 
School (Governors) v. Tannahill, [1936] 1 
K. B. 87. Consd. Druce & Co. v. Beaumont 
Property Trust, Ltd., [1935] 2 K. B. 267. 

6333a. Proviso for re-entry on breach of 

covenant relating to user.] — Deft, lessee com- 
mitted a breach of her covenant not to use 
the premises for illegal or immoral purpose*. 
Notice to quit served on her in consequence 
did not require her to remedy the breach nor 
to make compensation in money under Law 
of Property Act, 1925 (c. 20), s. 140 (1) ( b ), (c) : 
— Held: (1) the breach was not remedied 


by ceasing to commit the breach ; (2) the 
breach was not capable of remedy ; &, 

consequently, the omission in the notice to 
require it to be remedied did not invalidate 
the notice ; (3) the notice was not invalidated 
by the omission to require payment of com- 
pensation in money although the breach was 
incapable of remedy, because if the land- 
lords did not require compensation they need 
not ask for it. — Rugby School v . Tannahill, 
[1935] 1 K. B. 87 ; 104 L. J. K. B. 169 ; 162 
L. T. 398 ; 61 T. L. R. 84 ; 78 Sol. Jo. 801, 
C. A. 

Annotation : — As to (2) & (3) Consd. Druoo Sc Co. v. Beau- 
mont Property Trust, Ltd., 11935] 2 K. B. 257. 

6334. Add. Annotation: — As to (1) Consd. Rugby 
School (Governors) v. Tannahill, [1935] 1 
K. B. 87. 

6338. Add. Annotations : — Consd. Rugby School 
(Governors) v. Tannahill, [1935] 1 K. B. 87 ; 
Blewett v. Blewett, [1936] 2 All E. R. 188. 

6339. Add. Annotation : — Consd. Blewett v. 

Blewett, [1930] 2 All E. R. 188. 

6341. Add. Annotation : — As to (1) Consd. Blewett 
r. Blewett, [1936] 2AUE. R. 188. 

6342a. Notice requiring work not within covenant.] 
— In 1877 a lease of two cottages was granted 
to deft.’s father to take effect on the death of 
pltf.’s father. On the death of deft.’s father 
intestate in 1898, the lease vested in his wife & 
upon her death in 1916 it vested by her will 
in the five children. PJtf.’s father died in 
1926. By a family arrangement, deft, was 
allowed to live rent free in one of the cottages 
on condition that he kept both cottages in 
repair. In 1934 pltf. served a notice upon 
deft.’s brother, who was one of the lessees 
& who managed the family affairs, requiring 
him to do certain repairs under a covenant 
in the lease. No repairs were done & pltf. 
brought an action for possession. The 
county ct. judge found that some of the work 
required to be done was not repair work 
within the covenant & that other work was of 
a more expensive character than the covenant 
required, & he held that the notice was there- 
fore not a good notice within Law of Property 
Act, 1*925 (c. 20), s. 146, & he gave judgment 
for deft. Pltf. appealed: — Held: (1) the 
notice was not bad merely because it included 
work which pltf. was not entitled to require 
to be done under the lease ; (2) the notice 
was bad because it was not served on all the 
lessees & the appeal ought to be dismissed. 

Semble : the lease vested in the Public 
Trustee by virtue of Law of Property Act, 
1925 (c. 20), Sched. I., Part IV., para. 1 (4), 


8317 ill. .]— In Saskat- 

chewan. where a lessor has actually 
re-entered lor non-payment of rent, 
although the re-entry has been without 
prooesa of law, the ot. cannot grant 
relief against forfeiture of the lease. — 
Ramsay v. Hildrkd, [1930] 2 W. W. R. 
692 ; 4 D. L. R. 494.— OAN. 

sx. Effect of breach of other covenant .] 
— Forfeiture for mere non-payment of 
rent on its due date has always been 
looked upon as a thing against which 
a ot. of equity should afford relief. 
With respect to an alleged breach of a 
covenant by the tenant to insure, held 
that, in view of the conduct of the 
parties in relation to the covenant 
during the thirteen years which had 
elapsed since the maMny of the lease, 
the lesson should not be allowed to 


invoke the breach as a ground for 
refusing the lessees relief from for- 
feiture for non-payment of rent ; 
although some oonaltlon as to the 
insurance might be made a term upon 
which such relief should be granted. — 
Godson & Ray v. Pant ages, [1930] 3 
W. W. R. 401 : [1931 1 1 D. L. R. 429 ; 
43 B. C. R. 241. — CAN. 

PART XXIV. SECT. 1, SUB-SECT. 4.— 
D. (a) i. 

6322 viil. .] — Where a grant of 

land to the congregation of S. provided 
that if the congregation should become 
united with any other congregation or 
cease to exist as a separate Sc 
Independent congregation, the grant 
should beoonie absolutely null Sc void, 
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& a power of re-entry was reserved to 
the grantor, & the grantor served a 
notice demanding possession on the 
ground that the grant had become null 
& void by reason of the union of the 
congregations of 0. Sc 8. : — Held : 
a sufficient notloe was a condition 
precedent to enforcing the forfeiture, 
Sc the notice given was not sufficient. — 
Walsh v. Wiohtman, [1927] N. 1. 1.— 
IR. 


PART XXIV. SECT. 1, SUB-SECT. 4.— 
D. (a) ii. 

63341. Particulars of breach — Must be 
precise — Covenant to sett only goods 
authorised by lessor ,J — Gordon v. 
Wilhelm (Bask.), [19261 4 D. L. II, 
1042 ; [1926] 3 W. W. R. 041.— 
CAN. 
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& notice ought to have been served on the 
Public Trustee. — Blewett v. Blewett, 
[1936] 2 All E. R. 188, 0. A. 

6352a. On person on premises.] — Where a notice 
addressed to the lessee is left with a person 
on the premises, & there are reasonable 
grounds for supposing that that person will 
pass it on to the lessee, the service is good 
within Law of Property Act, 1925 (c. 20), 
s. 190 (3). — Cannon Brewery Co., Ltd. v. 
Signal Press, Ltd. (1928), 139 L, T. 884 ; 
44 T. L. R. 480 ; 72 Sol. Jo. 285. 

6353a. Leaseholds held in undivided shares — 
Whether service on all lessees necessary.] — 

Blewett v . Blewett, No. 0342a, ante. 

6353b. Whether service on Public Trustee 

necessary.] — B lewett v. Blewett, No. 
0342a, ante . 

6356. Add. Annotations: — Held. Held v. Ouraick 
[19201 2 K. B. 374; Marsden v. Heyes, [1927] 
2 K. B. 1. 

6357a. Under Leasehold Property (Repairs) Act, 
1938 (Cm 34) — Whether Act retrospective.]— 

By a lease dated Mar. 14, 1854, certain 
premises were demised for a term of ninety- 
nine years from Dec. 25, 1851, at a yearly 
rent of £10 10s. The lease contained a 
covenant to repair with a proviso for re-entry 
for* failure to fulfil any of the covenants 
in the lease. On Jan. 12, 195 7, pltfs., who 
were entitled to the reversion expectant on 
the determination of the lease, served on 
deft., in whom the leasehold interest was 
vested, a notice in writing under Law of 
Property Act, 1925, s. 140, of breach of the 
covenant to repair together with a schedule 
of dilapidations. On July 13, 1937, pltfs. 
issued a writ claiming possession of the 
demised premises, as they alleged that deft, 
had failed to remedy the breaches of covenant. 
Deft, delivered a defence denying the alleged 
breaches of covenant & claiming relief under 
sect. 140 of the Act of 1925. On June 23, 
1938, the Leasehold Property (Repairs) Act, 
1938, came into force. Deft, on Nov. 2, 
1938, delivered an amended defence of which 
para. 8 was as follows : “In addition to all 
other grounds of defence the deft, will rely 
on the Leasehold Property (Repairs) Act, 
1938.” A master made an order on Dec. 21, 
, 1938, “ that the action be set down for hear- 
ing before a judge alone on a preliminary 
point of law pursuant to R. 8. C., Ord. XXV.’ * 
It was agreed at the trial before Croom- 
Johnson, J. that the point to be decided was 
whether Leasehold Property (Repairs) Act 
1938, was retrospective in its operation & 
applied to a case in which a writ had been 
issued in the action before the passing of the 
Act. Groom- Johnson, J. decided the pre- 
liminary point of law in favour of the deft. 
On appeal : — Held : the Leasehold Property 


(Repairs) Act, 1988, was not retrospective in 
its operation so as to apply to a case where 
an action had been commenced before the 
passing of the Act to recover possession of 
premises for breach of a covenant to repair 
contained in a lease. — National Real 
Estate & Finance Co., Ltd. v . Hass an, 
[1939] 2 K. B. 01 ; [1939] 2 All E. If. 154 ; 
108 L. J. K. B. 380 ; 100 L. T. 373 ; 65 
T. L. R. 570 ; 83 Sol. Jo. 238, C. A. 

6358* Add. Annotations : — Apld. Sedgwick. Collins 
v . Russia Insce. of Petrograd (1926), 136 L. T. 
72. Refd. Employers’ liability Assce. Oorpn. 
v. Sedgwick, Collins, [1927] A. O. 95. 

6361a. Joint tenants — Application by one.] — 
Where joint lessees hold under a lease, no 
one of them alone is “ the lessee ” within 
Law of Property Act, 1925 (c. 20), s. 140 (2). 

The co., as lessor, after serving a schedule 
of dilapidations & two notices on B. & L., 
who were joint lessees, brought this action, 
by which they sought, against both defts.. 
. to recover possession of premises comprised 
, in two leases. The leases contained full 
# repairing covenants, which defts. had neg- 
lected to perform. Defts. originally appeared 
by the same solrs., & put in a defence signed 
by co uns el on their behalf. But at the date 
of the hearing deft. L. appeared by another 
counsel instructed by another firm, while 
B. did not instruct solrs. but appeared in 
person. L. asked for relief against the 
forfeiture under sect. 140 (2); B. did not 
desire such relief, preferring to give up 
possession : — Held : relief against forfeiture, 
where there are joint lessees, cannot be granted 
on the application of only one of them. — 
Fairclough (T. M.) & Sons, Ltd. v . Ber- 
liner, [1931] 1 Ch. 00 ; 100 L. J. Ch. 29 ; 
144 L. T. 175 ; 74 Sol. Jo. 755, sub nom. 
Berliner v . Fairclough (T. M.) & Sons, 
Ltd., Fairclough (T. M.) & Sons, Ltd. v. 
Berlinger (1930), 47 T. L. R. 4 ; 74 Sol. Jo. 
703. 

6362. Add. Annotation : — Refd. Egerton v. Jones, 
[1939] 2 K. B. 702. 

6370a. Application to be made to vary covenant— 
Change Ip character of neighbourhood.] — 
Angell v. Burn (1933), 77 Sol. Jo. 337. 

6371. Add. Annotation : — ConSd. National Real 
Estate & Finance Co. v . Hassan, [1939] 1 
All E. R. 712. 

6386. Add. Annotation: — Refd. The Edison 

(No. 2), [1934] P. 115. 

6388. Add. Annotation : — Refd. Tredegar v. Har- 
wood (1928), 97 L. J. Ch. 392. 

6391. Add. Annotation : — As to (2) Reid. Be 
Griffiths, Jones v. Jenkins, [1920] Ch. 1007. 

6393. Add Annotations : — Apld. Chaplin v. Smith, 
[1920] 1 K. B. 198. Consd. Pincott v. 
Moorstons, Ltd., [1937] 1 All K. R. 513. 


PART XXIV. SECT. 1, SUB-SECT. 4.— 
D. (b) ii. 

e i. Acceptance of rent by lessor’s 

agent. ] — Where at the time a lease was 
entered into the lessor's rental agents 
agreed with the lessee that she could 
sub-let Sc thereafter with knowledge 
of the sub -letting accepted rent derived 
from the sub-tenants : — Held : the 
lessee was entitled on general equitable 
principles, apart from the Laws 
Declaratory Aot, to be granted relief 


from forfeiture because of the breach 
of a covenant in the lease not tosub-let 
without leave, — Mattkrn v . Wiloh, 
[1930] 1W.W.R, 398 ; 2D. 1. K. 
231 ; 42 B. 0. R. Ill, O. A.— CAN, 

PART XXIV. SECT. 1,' SUB-SEOT. 4. - 
D. <ef. 

6398 L Breaches excluded from relief — 
He 'entry on banicruptcy — Lease of 
licensed house other premises.]— - 
Held : a lease of a licensed house & 


premises, with the out-offices, yard Sc 
garden Si two small dwelling-house* 
at the rear was a lease of ** a house 
used or intended to be used as a public- 
house or a beenhop *• within Con- 
veyancing Act* 1892, s. 2 (3) (c), as 
the inclusion of the two small dwelling- 
houses in the lease did not exclude It 
from the sub-eection . — Re Daxw, 
[1929) I. R. 604.— IR. 



VoiL XXX i .—Landlord and Tenant. Cases 6889— 8482a. 


6809* Add. Annotation Refd, Gee v. Harwood* 
[1938] Oh. 712. 

6899a. Alter making of wlndlng-up 

order.] — By an underlease dated Sept. 10, 
1928, deft, demised to pltfs., the B. Co., Ltd., 
certain lands & buildings at B., Lines., known 
as B. S., for a period of fifty years, less one 
month, from Mar, 26, 1927. On May 22, 
1930, a petition to wind up the co. was pre- 
sented, dc on June 2, 1930, a compulsory 
winding-up order was made. On the facts 
as found deft, was from then until Oct. 23, 
1980, trying by means other than action to 
put an end to the underlease, & on Oct. 23, 
1930, the liquidator commenced these pro- 
ceedings asking for (a) a declaration that 
the underlease was still on foot ; (b) (alter- 
natively) relief against forfeiture ; & (c) a 
declaration that pltf. co. was at liberty to 
assign the premises comprised in the under- 
lease to pltf. G. without obtaining deft.’s 
consent: — Held: by Luxmoore, J., (1) on 
the facts the underlease had not been deter- 
mined before the winding-up order ; (2) the 
underlease was not a lease of mines or 
minerals or of property with respect to which 
the personal qualifications of the tenant were 
of importance for the preservation of the 
value or character of the property so as to 
bring the case within Law of Property Act, 
1926 (c. 20), s. 140 (9) ; (3) the co.’s interest 
in the underlease had not been sold within 
one year from the winding-up so as to bring 
the case within sect. 146 (10) (a) ; (4) as 
the proceedings for relief had been com- 
menced within a year of the beginning of the 
winding-up it was within the discretion of 
the ct. to grant relief from forfeiture on such 
terms as it thought fit, having regard to 
sub-sects. 2, 10 (6) of the sect., although the 
proceedings for relief did not come on for 
hearing till after the year had expired, & 
relief was granted on terms. There was no 
appeal from Luxmoore, J.’s decision on the 
second & third points : — Held : by the 
Court of Appeal, affirming the decision of 
Luxmoork, J., on these points, (1) there 
had been no re-entry for nonpayment of 
rent by deft, before the date of the winding- 
up order ; (4) the ct. had discretion under 
Law of Property Act, 1926 (c. 20), s. 146, 
to grant relief from forfeiture, as the case 
fell within sub-sect. 10 ( b ) of the sect., which 
on its true construction entitled the liqui- 
dator to apply for relief within a year of 
the winding-up, when the demised property 
had not been sold, & neither limited the 


relief given to that period nor made it neces- 
sary that the application should be heard 
within that period j & (5) relief had been 
granted on proper terms. — Gee v. Harwood, 
U9333 Oh. 712 ; 102 L. J. Ch. 267 ; 149 
L. T. 128 ; 49 T. L. R. 322, O. A. ; affd. as 
to (4), sub nom . Pearson v . Gee & Brace- 
borough Spa, Ltd,, [1984] A. 0. 272 ; 103 
L. J. Oh. 161 ; 161 L. T. 21 ; 60 T. L. R. 
324, H. L. 

6399b. Application for relief within one 

year of winding up.] — G ee v. Harwood, No. 
6399a, ante. 

6399c. Lease of mines & minerals — 

What amounts to.] — Gee v. Harwood, No. 
6399a, ante. 

6399d. Lease of property with respect to 

which personal qualifications of tenant are 
material — What amounts to.] — G ee v. Har- 
wood, No. 6399a, ante. 

6415. Add. Annotation : — Retd. Cunningham v. 
Shackleton (1936), 79 Sol. Jo. 881. 

6419. Add. Annotation : — As to (2) Refd. Cohen 
v. Donegal Tweed Co. (1936), 79 Sol. Jo. 343. 

6422a. Indemnity to lessor — Application for 

relief by mortgagee by sub-demise. ]— A 

lessee committed a breach of covenant & the 
landlords thereupon brought an action for 
possession & obtained an order for possession 
<fc costs on Mar. 20, 1939. The lessee then 
■ applied for relief under Law of Property 
Act, 1925, s. 146, which was refused. The 
lessee appealed against such refusal to the 
Ct. of Appeal & the appeal was dismissed 
with costs on May 16, 1939. All these costs 
were said to be irrecoverable. The mtgees. 
of the lease on Apr. 4, 1939, applied for relief 
under the above sect. <fc the master granted 
relief upon the terms that the intgeos. paid 
all the landlords’ costs in the above proceed- 
ings. The judge in chambers struck out that 
part of the order which imposed the term of 
paying the landlords’ costs. On appeal to 
the Ct. of Appeal, it was contended that 
pltfs. ought either to have made the mtgecs. 
parties to the action or to have given them 
notice that there had been a breach of cove- 
nant, & also, that the lessors should have 
given notice to the mtgees. that the lessee 
was applying for relief : — Held : (1 ) the action 
was properly constituted without making 
the mtgees. parties to it. In an action by 
lessors to recover possession, there is no 
obligation to join mtgees. by sub -demise as 
defts. ; (2) pltfs. were under no obligation to 


leasees of thirty-seven acres & a half 
of land In Antrim, on which a factory 
Sc certain other buildings were erected, 
went into liquidation. Sc thereby 
incurred a forfeiture for breach of 
covenant in the lease. The liquidator, 
in order to obtain relief against the 
forfeiture under Conveyancing Act, 
1881 (o. 41), s. 14 (1), (2), (6) & 
Conveyancing Act, 1892 (o, 13), 

s. 2 (2), (3) (a), entered into a con- 
ditional contract for sale within one 

E from the date of the liquidation, 
n action by R. F. Sc Co. claiming 
daft, was hot entitled to enforce a 
right of forfeiture : — Held : (1) not* 
withstanding the demise of the factory 
Sc machinery, the lease was a lease of 
agricultural land within Conveyancing 
Act, 1892 (c. 13), s. 2(2), Sc accordingly 
the sub-sect, aid not apply to the 
lease; (2) a sale within Conveyancing 


Act, 1892 (o. 18), e. 2 (3) (a), must 
either be completed by conveyance- or 
be an absolute contract for sale. — 
Ferguson Sc Co. v. Ferguson, [1924] 
1 I. R. 22.— IR. 


PART XXIV. SECT. 1, SUB-SECT. 6.~ 
A. (a). 

8486 111. Covenant by landlord to 

•apply goods — Landlord offering to 
supply goods after serving notice of 
breach of covenant — No waiver,}— Re 
Jackson (J. B.), Ltd. Sc Gextas, [1926] 
2 D. L. R. 721 : 58 O. L. R. 964.— CAN. 


PART XXIV. SECT. 1, SUB-SECT. 5.— 
A. (b) L 

8488 xx. .1 — Griffin v. Beat- 

tie <N. 8.), [1929 J 4 D. h. R. 698.— 

CAN. 


PART XXIV. SECT. 1, SUB-SECT. 6.— 
A. (d). 

6511 ill. .] — A landlord 

cannot, during the currency of the 
lease, re-enter for non-payment of rent 
for whioh he has distrained on goods 
still held by him under the distress. — 
Black v. Stebnicki, [1930] 2 W. W. R. 
656 ; 4 D. L. R. 715 ; 39 Man. L. R. 
123.— CAN. 

6517 i. Where insufficient distress on 
premises ,] — In an action to recover 
possession of premises under a lease pro- 
viding for forfeiture for non-payment 
of rent : — Held : the lessor must prove 
that be has distrained. Sc that no 
sufficient distress was to be found on 
the premises countervailing the rent ; 
Sc an insufficient distress is not a 

S olver of the right of re-entry.— 
abvey v . Johnston (1901), 8 Nfld. 
It. R. 494.— NFLD. 
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give notice to the mtgees. of the proceedings 
brought by the lessee for relief against 
forfeiture, & the mtgees. ought only to have 
relief on the terms of indemnifying pltfs. 
against all the costs, as between solr. & 
client, which they had incurred, subject to 
pltfs. transferring to the mtgees., if the latter 
so required, the benefit of the judgment for 
costs ; (3) it should be a term of the grant 
of the relief to the mtgees. that they should 
pay the costs of this appeal to the Ct. of 
Appeal, as between solr. & client. — Egerton 
v. Jones, [1939] 2 K. B. 702 ; [1939] 3 All 
E. R. 889 ; 161 L. T. 205 ; 55 T. L. R. 
1089 ; 83 Sol. Jo. 688, C. A. 

6426. Add. Annotation : — Held. Barton v . Reed, 
[1932] 1 Oh. 362. 

6450. Add the following para. : — 

“ Nor is it waived by the acceptance of 
rent accruing due before the expiration of 
the three months.'* 

6528. Add. Annotation: — As to (1) & (2) Retd. 
Barratt v. Richardson & CressweU, [1930] 
1 K. B. 686. 

6530. Add. Annotation : — Refd. Jardine v. A.-G. 
for Newfoundland (1932), 48 T. L. R. 199. 

6534. Add. Annotations : — As to (2) Consd. Rugby 
School (Governors) v. Tannahill, [1935] 1 
K. B. 87. Refd. Gee v. Harwood (1932), 
48’ T. L. R. 606. 

6537. Add. Annotation : — Refd. Cohen v. Donegal 
Tweed Co. (1935), 79 Sol. Jo. 592. 

6558. Add. Annotation : — Consd. Turner v. Watts 
(1928), 97 L. J. K. B. 403. 

6573/ Add. Annotations : — Apld. Turner v. Watts 
(1927), 44 T. L. R. 105. Refd. Turner v. 
Watts (1928), 138 L. T. 680. 

6595. Add. Annotation : — Refd. Re Katherine et 
cie, Ltd., [1932] 1 Ch. 70. 

6596. Add. Annotations : — Refd. Re Bruce, Brude- 
nell v . Brudenell, [1932] 1 Ch. 316 ; Wirral 
Estates, Ltd. v. Shaw (1932), 96 J. P. 143. 

6606a. .] — Any arrangement between 

the landlord & tenant which operates as a 
fresh demise will work a surrender of the old 
tenancy, & this may result from an agree- 
ment under which the tenant ^ives up part 
of the premises & pays a diminished rent for 
the remainder ; & I would add that it may 
result from the mere alteration in the amount 
of rent payable (Maugham, J.). — Re Savile 


Settled Estates, Savile v Savile, [1931] 
2 Ch. 210 ; 100 L. J. Oh. 274 ; 146 L. T. 17. 

Annotation : — Refd. Re Brace, Brudenell t>. Brudenell. 

[1932] Oh. 316. 

6623. Add. Annotation : — Refd. Re Savile Settled 
Estates, Savile v. Savile, [1931] 2 Ch. 210. 

6628a. .] — Re Savile Settled 

Estates, Savile v. Savile, No. 6606a, ante. 

6636a. Substitution of licence or tenancy at will 
under purchase agreement — Rescission of 
agreement.] — By an agreement in writing 
dated Aug. 28, 1926, deft., the weekly tenant 
of a house to which Rent Restriction Acts 
applied, agreed to buy it from pltf., the 
landlord, for £900. The agreement provided 
that deft, acknowledged owing pltf. £63 10s. 
arrears of rent, & that pltf. would accept £60 
in settlement ; that, until certain mtges. had 
been transferred from pltf. to deft., pltf. 
should remain in absolute ownership of the 
premises ; & that, until completion of the 
conveyance, deft., who was to remain in 
possession, Bhouia pay to pltf. interest on the 
* £950 at tne rate of 6 per cent, with interest 
on interest dating from Sept. 1, 1926. Deft, 
also agreed to pay certain deposits, pltf., 
on failure of such payments, to be entitled 
to rescind the agreement & enter into pos- 
session of the house. Deft, agreed to main- 
tain the house in a good state of repair & to 
pay rates, taxes, & insurance. On Feb. 27, 
1927, pltf. rescinded the agreement under 
the powers reserved in it, but deft, refused 
to give him possession of the house : — Held : 
( 1 ) the effect of the agreement, as indicating 
the intention of the parties, was to determine 
the weekly tenancy, & to substitute for it 
either a licence or a tenancy at will, which, in 
its turn, was revoked or determined by the 
rescission of the purchase agreement, & deft, 
had no contractual right to resist the claim 
for possession ; (2 ) deft, was not protected 
by Rent Restriction Acts, because after 
Aug. 28, 1926, deft, remained in possession 
of the house by virtue of the contract of 
purchase, & not as a statutory tenant, & 
under that contract she was either a licensee 
or a tenant at will, & after its rescission, if 
she had been a licensee, she was not a tenant 
who had held over under the Acts, & it she 
had been a tenant at will, her tenancy had 
been at no rent, &, by Increase of Rent & 
Mtge. Interest (Restrictions) Act, 1920 


PART XXIV. SECT. 2, SUB-SECT. 2.— 
A. (a). 

6673 I, Form of words.) — Pltf., the 
owner of a building of which delta, as 
sublessees, occupied a part, sought by 
this action to ejeot them. Defts. 
claimed the right to remain, having 
aooepted, as they alleged, an option 
tor a contlnuanoe of their tenancy, 
provided for in their sublease. Before 
pltf. became the owner of the building, 
R. 8c Co., the lessees of the whole 
building, whose subtenants defts. 
were, executed in* favour of their land- 
lords the then owners of the building, 
a document dated Sept. 17, 1927, 
which recited their lease & default in 
payment of rent & taxes, 8c witnessed 
that they, called In the document the 
“ releasors," abandoned all their rights, 
privileges, 8c benefits under the lease 
8c released 8c quitted claim unto the 
landlords, called the ** releasees M all 
their right, title, & claim under the 
lease, upon the understanding 8c agree- 
ment that the releasees did not by or 


under the document or by any subse- 
uent acts in taking possession of or 
eallng with the premises, assume any 
responsibility to the releasors or any 
one olalming under them in respect of 
the lease : — Held : this document was 
a surrender & not merely evidence of a 
forfeiture. — Gray v. Chamandy & 
Sons, [1029] 2 D. L. R. 706 ; 63 

O. L. R. 495. — CAN. 


PART XXIV. SECT. 2, SUB-SECT. 3.— 

b i. .1 — The doctrine of sur- 
render of a lease by operation of law 
is a branch of the law of estoppel, 8c it 
is a question in every case whether the 
acts of the lessor have been so incon- 
sistent with the continuance of the 
lease, that he Is estopped from asserting 
that the lease has continued. The 
surrender docs not operate until the 
lessee elects, on being asked to pay the 
rent, to set up the estoppel . — Re mar- 
low Rolls Theatres, Ltd., Ex p. 
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Empire Theatres, Ltd. (1934), 51 
N. S. W. W. N. 193.— AUS. 

sb. Abandonment.) — Wong Fon 
Hong v. Chansk k Wong Fong, U932) 
1 W.W.R.89; ID. L. R. 562 ; 45 
B. C. R. 14.— CAN. 

PART XXIV. SECT. 2, SUB-SECT. 8.— 
B. (b) i. * 

■d. Agreement acted on by parties .] — 
The renunciation of an existing lease 
by the tenant, 8c the grant of a new 
lease by the landlord, can be Inferred 
from a written obligation on the part 
of the landlord to grant a new lease 
followed by actings of parties amount- 
ing to rex interventus 8c by possession 
on the part of the tenant, not only 
where the landlord is a fee-simple 
proprietor, but also where he is an heir 
of entail In possession ; 8c a lease so 
constituted is binding upon succeed- 
ing heirs of entail. — Campbeltown 
Goal Co. v. Argyll (Duke), [1926] 
8. C. 126.— SOOT. 
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(c. 17), s. 12 (7), it must be Ignored, with the 
result that the house was to be treated as 
untenanted & pltf. had an unrestricted right 
to recover possession of it 5 (3) the rescission 
of the purchase agreement did not deprive 
pltf. of his right to the arrears of rent which 
had accrued due to him before the agreement 
was made, but it did destroy deft.’s right to 
enforce the agreement with pltf. to accept a 
less sum than that which was in fact owing. — 
Turner v. Watts (1927), 97 L, J. K. B. 92; 
44 T. L. R. 106; 26 L. G. R. 78, D. 0. 
Ajfd. (1928), 97 L. J. K. B. 403 ; 138 L. T. 680 ; 
92 J. P. 113; 44 T. L. R. 337; 26 L. G. R. 
261, O. A. 

6656. Add. Annotation : — Refd. Metcalfe v. Boyce, 
[1927] 1 K. B. 768. 

6674a. .] — In 1910, deft., a county police 

constable, became quarterly tenant of a 
house. In 1912 the county police authority, 
which had till then made a grant in aid of 
the rent of houses occupied dv police con- 
stables, decided that for the future the chief 
constable should be the tenant of those 
houses, that the constables should occupy 
them as servants, that the chief constable 
should pay all rent, rates & taxes, & that a 
deduction should be made in respect thereof 
from the men’s pay. Deft, knew of, & made 
no demur to, this arrangement, but no 
express notice to determine his tenancy was 
given. Prom 1912 onwards the demands for 
rent were sent to deft., addressed to the 
county authority. These deft, took to 
the police office, received the full amount 
due, & paid it at the estate office of the 
landlord, being given a receipt acknow- 
ledging payment by the county authority, 
which receipt he sent to the county treasurer. 
No demands for rates <fe taxes were made to 
deft. This course of business continued for 
fourteen years, deft, continuing to occupy 
the house & his name remaining on the 
estate books as tenant. There was no 
written surrender or assignment of the 
tenancy: — Held: (1) there was evidence 
from which the inferences of fact could be 
drawn that in 1912 deft, agreed with the 
landlord that he would forthwith surrender 
his tenancy, that the landlord agreed with 
deft, to accept the surrender & accept the 
chief constable as hiB tenant, & that the deft, 
would in future occupy the house as a 
servant of the chief constable & not as a 
tenant, & on those facts there had been a 
surrender of the tenancy by operation of law ; 
(2) deft, was in the circumstances estopped 
from denying that he had surrendered or 
assigned the tenancy. — Metcalfe v . Boyce, 
[1927] 1 K. B. 768 ; 96 L. J. K. B. 376 ; 136 
L. T. 606 ; 91 J. P. 66 ; 43 T. L. R. 149, D. 0. 

6709. Add. Annotation: — Refd. Wirral Estates, 
Ltd. v. Shaw (1932), 96 J. P. 143. 


6716. Add. Annotation: — Consd. Metcalfe v. Boyce. 
[1927] 1 K.B. 758. 

6734. Add. Annotation : — Refd. Re Grosvenor 
Settled Estates, Westminster (Duke) v. 
McKenna, [1932] 1 Gh. 232. 

6735. Add. Annotation : — Dlstd. Taylor v. Twin- 
berrow, [1930] 2 K. B. 16. 

6737. Add. Annotation: — Refd. Taylor v . Twin- 
berrow, [1930] 2 K. B. 16. 

6742. Add. Annotation : — As to ( 1 ) Refd. Canadian 
Pacific Ry. Co. v. R., [1931] A. C. 414. 

6762. Add. Annotations: — Consd. Dalton v. 
Pickard (1911), [1926] 2 K. B. 646, n. ; 
Richmond v. Savill, [1926] 2 K. B. 530. 

6764. Add. Annotation : — As to (2) Consd. Rich- 
mond v. Savill, [1926] 2 K. B. 630. 

6765a. .] — Espir v. Millward (1929), 

73 Sol. Jo. 168. 

6766. Add. Annotation : — Consd. Richmond r. 

Savill, [1926] 2 K. B. 530. 

6767. Add. Citations : —95 L. J. K. B. 1052, n. ; 
136 L. T. 21, n. 

Add. Annotation : — Consd. Richmond v* 
SaviH, [1926] 2 K. B. 630. 

6768. Add. Citations 96 L. J. K. B. 1042; 136 
L. T. 15. 

6772. Add. Annotation : — Refd. Symons v. 

Southern Ry. Co. (1935), 153 L. T. 98. 

6774. Add. Annotation : — Refd. Symons v. 

Southern Ry. Co. (1935), 153 L. T. 98. 

6790. Add. Annotation : — Refd. Svmons v. Southern 
Ry. Co. (1935), 153 L. T. 98. 

6799. Add. Annotation : — Refd. Symons v. Southern 
Ry. Co. (1935), 153 L. T. 98. 

6809. Add. Annotation : — Refd. He Disraeli Agree- 
ment, Cleasby v. Park Estates (Hughenden), 
Ltd., [1939 J Ch. 382. 

6837. Add. Annotation : — Folld. Simons v. Associ- 
ated Furnishers, Ltd. (1930), 47 T. L. R. 118. 

6838a. Performance of covenants between giving 
notice & expiry of notice — Validity.] — By a 
lease dated Dec. 31, 1926, pltf. demised 
certain buildings to defts. for a term of 
years at a yearly rent. The lease contained 
covenants by defts. that they would at all 
times during the term keep & at the expira- 
tion or sooner determination of the lease 
yield up the demised promises in substantial 
repair. The lease contained a proviso that 
if defts. should desire to determine the lease 
at the expiration of the first five or ten years 
of the lease & should give to the lessor six 
calendar months’ notice in writing of such 
desire,. & should, up to the time of such 
determination, perform & observe the cove- 
* nants on their part, then immediately on the 
expiration of such five or ten years, as the 
case might be, the demise <fc everything 
therein contained should cease & be void, 


PART XXIV. BECT. 2, SUB-SECT. 3.— 

C. (b) I. 

k L .1 — Lb Cain e. Woeland 

(1862), 1R.&Q. 71. n. — CAN. 

PART XXIV. SECT. 2, SUB-SECT. 3.— 
0. (b) li, 

6675 iv. .J — In an action 

for rent wherein the lessee set np the j 
defence that the oondnet of the parties 
had amounted to a surrender of the 
lease : — Held : the defence could not 
be sustained since the leesee had failed 
to show that the lessor had acted in 1 


a way which was absolutely Incom- 
patible with the continuanoe of the 
lease. The fact that the lessor had 
received payments of rent from another 
person In possession was not in itself 
sufficient. — Regina Plumbing Sc Heat- 
ing Co., Ltd. v. Bruce Robinson 
Electric, Ltd., (1933J 3 W. W. R. 
469. — CAN. 

PART XXIV. SECT. 2, SUB-SECT. 8.— 
D. (b). 

6688 ill. .) — Petbopolis c. 

Clarke, [1928) 1 D. L. R. 1012; 60 

S7 


N. S. It. 22. — CAN. 

p i. .) — Held : retention of the 

keys & advertising the house for rent 
were ambiguous acts ; they were, 
upon the evidence, referable to the 
lessor's promise to try to rent the house, 
& did not show an aooeptanoe of a 
surrender. — Green v. Tress (1927), 60 

O. L. R. 151.— CAN. 

PART XXIV. SECT. 3, SUB-SECT. 1. ~ 

A. 

6771 il. .1 — Halve v. Robert 

bon (1860), 19 U. O. R. ill.— CAN. 
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but without prejudice to the remedies of 
either party against the other in respect of 
an antecedent breach of covenant. On 
Aug. 17, 1929, defts. served pltf. with a notice 
in writing to determine the lease on Feb. 28, 
1930. Fltf., having refused to recognise the 
validity of the notice on the ground that at 
the date thereof breaches of the repairing 
covenants remained unremedied by defts., 
brought this action claiming a declaration 
that the lease was still subsisting & binding 
on defts.: — Held: (1) the condition to 
perform the covenants in the lease upon 
which defts. were empowered to determine 
the lease was a condition precedent ; (2) as 
the breaches, although they were unremedied 
at the date of the notice, had been remedied 
by the time the notice expired, the condition 


was fulfilled, with the result that the lease 
had been effectually determined. — Simons v. 
Associated Furnishers, Ltd., [1931] 1 Oh. 
379 ; 100 L. J. Ch. 234 ; 144 L. T. 669 ; 47 
T. L. R. 118 ; 76 Sol. Jo. 27. 

6848. Add. Annotations : — Consd. Be Wells, Swin- 
bume-Hanham v. Howard, [1933] Oh. 29. 
Held. Morris v. Harris, [1927] A. C. 262 ; Re 
Katherine et cie. Ltd., [1932] 1 Oh. 70. 

After this case add : — 

.] — See, now , Companies Act, 1929 

(c. 23), s. 296. 


Sect. 11.— RIGHT OF TENANT TO COMPENSA- 
TION FOR IMPROVEMENTS AND GOODWILL. 

See Part IX., Sect. 6, p. 47, ante. 


Part XXV. — Delivery and Recovery of Possession. 


6917a. Action for declaration of title to possession — 
Whether lease terminated.] — Cohen v. Done- 
gal Tweed Co., Ltd. (1935), 79 Sol. Jo. 592, 
C. A. 

6926. Add. Annotation: — As to (1) Refd. Marsden 
v. Heyes, [1927] 2 K. B. 1. 

6930a. Value of premises during period 

of dispossession — Holding over by sub- 
tenant.] — City Tailors, Ltd. v. Barder, 
City Tailors, Ltd. v. Rogers (1929), 73 
Sol. Jo. 236. 

6966a. .] — Applt. was in the employ- 

ment of reap, as farm foreman, the terms of 
his engagement being “ so much a week & a 
cottage.** Resp. served a notice on applt. 
in the following terms : “ Please take one 
week’s notice to quit my service.** Subse- 
quently notice under the Small Tenements 
Recovery Act, 1838 (c. 74), was served on 
applt. On a case stated : — Held : this 

amounted to a weekly tenancy, & an order 
for possession was properly made. — Smith v. 
Hughes (1930), 169 L. T. Jo. 399, D. C. 

6967a. Determination of tenancy by notice to 

quit “ or otherwise M — Mortgagor attorning 
tenant — Provision for notice In mortgage 
deed.] — A mtge. deed contained a clause by 
which the mtgor. attorned tenant from year 
to year to the mtgees. at a nominal rent. 


• It was also provided that, if the mtgor. 
made default in payments under the deed, 
the mtgees. might give to the mtgor. seven 
days' notice in writing to determine the 
tenancy created by the deed. The mtgor. 
defaulted & the mtgeea. served on him a 
notice to quit. The mtgor. refused* to give 
up possession : — Held : the term or interest 
of the mtgor. in the mortgaged property 
had been “ duly determined by a legal notice 
to quit or otherwise ” within above Act, 
&, therefore, justices had power to issue a 
warrant to give possession of the property 
to the mtgees. — Dudley & District Benefit 
Building Society v. Gordon, [1929] 2 

K. B. 106 ; 98 L. J. K. B. 486 ; 141 L. T. 
683 ; 93 *J. P. 186,; 46 T. L. R. 424; 27 

L. G. R. 448, D. C. 

6968a. Statutory tenancy — Closing order — 

Rent Restriction Acts not In contemplation of 
parties at commencement of tenancy.] — 
Deft.’s husband was from 1917 to his death 
in 1926 the weekly tenant of an old cottage, 
& after his death deft, continued to occupy 
the cottage by virtue of Rent Restriction 
Acts. The landlords having failed to comply 
with their obligation under Housing Act, 
1926 (c. 14), s. 1, to keep the cottage reason- 
ably fit for habitation, a closing order was 
made in 1930 under the Act. In an action 


PART XXIV. SECT. 6. 

is. Forfeiture clause — Object of.}— 
He StaViss, etc. (1928V, 06 Quo. S. C. 
474.— CAN. 

PART XXIV. SECT. 10, SUB-SECT. 8. 

id. Who may be liable.]~Thc liability 
of a tenant who holds over to double 
rent under Landlord & Tenant Act, 
1927, R. 8. O., dbes not apply to one 
holding over in good faith. — O rd v. 
Public Utbutibs Commission of 
Mitchell, [1936J 1 D. L. R. 540 ; O. R. 
01,— CAN. 

PART XXV. SECT. 2 

6910 ii. .] — A tenant, on the 

expiration or sooner determination of 
his tenancy, must deliver up to his 
landlord the whole of the demised 
premises ; so that a lessee, who agrees 
to take a tenancy subject to a sub- 
tenancy, cannot claim at the end of the 
term of his lease that he has only a 


correlative obligation to restore pos- 
session subject td a subtenancy. — 
Keats v. Thompson, [1939] N. Z. L. R 
30. — N. Z. 

0910 1. Grounds for interference by 
court.} — Where, following a dispute, 
a settlement was made, by which the 
tenant was to quit the premises. Sc the 
tenant vacated accordingly : — Held : 
the tenant’s olaim for damages for 
eviction & to set aside the agreement 
for settlement should be dismissed, 
as the tenant was not at such a dis- 
advantage with the landlord as to call 
for the intervention of the nt. for his 
protection, & he must stand by the 
bargain he made. — M cKay v. 8bx* 
smith (1914), 39 W. L H. 210 ; 20 
D. L. R. 986.— CAN. * 

q L Tenant holding over <2* paying 
rent — Subsequent non-payment of rani.] 
— Ejectment lies for non-payment or 
rent under Consol, stat., c. 88, s. 19, 
where the tenant continues in poo coscion 
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Sc pays rent after the erpiration of the 
lease. — D ob d. DxVhber v. Rob (1888), 
27 N. B. R. 494.— CAN. 

sv. Failure to pay rent — Notice — 
How calculated.)— Good Friday is 
included within the 3 days notice to 
vacate premises on failure to pay rent, 
under Landlord 8c Tenant Act, R. S. O., 
1927, s. 75 (3 ). — He Gow & Downer, 
[1935] 3D.L.E. 607.— CAN. 

PART XXV. SECT. 3, SUB-SECT. 2.— 

a 1. Double rent.) — Where the 

lessee holds over after the expiry of 
the term of his lease contumaciously, 
the proper measure 6f damages in a 
suit by the lessor is double the normal 
rent according to English law, 8c the 
same has been held to be ordinarily a 
suitable guide in such oases In this 
Pro vlnoe.— Sunder Singbt e. Ram 
S.ARAN Das (1981), X. Ii. R. 14 Lah, 
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by the landlords for possession deft, counter- 
claimed for damages for lose of her tenancy 
& the county ct. judge gave her £25 damages : 
— Held : when the tenancy commenced in 
1917, it could not have peen within the 
contemplation of either the landlords or the 
tenant that in 1930 the tenant would have 
under the Kent Restriction Acts security of 
tenure which would prevent the landlords 
from determining the tenancy by a week’s 


notice to quit ; the question of damages 
must therefore be considered without regard 
to the Bent Restriction Acts, & as the tenant 
had been given more than a week to vacate 
the premises she could recover no damages. — • 
John Waterer Sons & Crisp, Ltd. v. 
Huggins (1931), 47 T. L, R. 805, D. C. 

7003. Add. Annotations : — Retd. Gee v. Harwood, 
[1983] Ch. 712 ; Times Furnishing Co. v . Hutch- 
ings, [1938] 1 K. B. 775. 


Part XXVII. — Rent and Mortgage Restriction Acts 


See Rent & Mortgage Interest Restrictions 
(Amendment) Act, 1933 (c. 32). 

7027a. Notwithstanding tenant ceasing 

personally to reside on premises — Members of 
tenant’s family residing on premises J — Krbit- 
man V. Vidofsky (1927), 43 T. L. R. 335, 
D. C. 

Annotation : — Overd. Skinner v. Geary (1931), 47 T. L. R. 597. 

7028a. Operation of Acts — In rem.] — Certain huts 
built by H.M. Office of Works in 1915 for 
munition workers became vacant in 1923. 
They were subsequently let to tenants. In 
1928 the Crown sold the property to the 
W. Estates, Ltd., who leased the same to 
pltf. The rental value of the premises 
brought them within Rent Restrictions Act. 
Pltf. sought possession of the premises 
occupied by the two defts., whose tenancies 
commenced from Oct. 1924. The county ct. 


judge dismissed the claim, holding that the 
premises were controlled. Pltf. appealed. 
The case was argued on the footing that the 
Acts did not bind the Crown. It was also 
admitted that the Crown had vacant posses- 
sion after July 31, 1923: — Held: both 
appeals must be allowed. The Crown was 
not bound by Rent Restrictions Acts, other- 
wise there was no necessity for 1920 Act, 
s. 12 (10). The Rent Restrictions Acts 
operated in rem & not in personam , & so if 
the principal Act did not apply to the 
premises, the Act of 1923 also did not apply. 
There must, therefore, be an order for 

g ossession in both cases, — Clark v. Downes, 
lark v. Mawby (1931), 145 L. T. 20; 29 
L. G. R. 571, D. C. 

Annotations : — Distd. WIrral Estates, Ltd. v. Shaw (1932) 
48 T. L. It. 281. Arid. Clark v. Mead (1933), 149 L. T. 308 
Consd. W heeler v. Wirral Estates, Ltd., [1935] 1 K. B. 294 


PAHT XXV. SECT. 4. SUB-SECT. 2.— 
D. 

o i. When applicable — No t to 

land purchased at tax sale .) — Fyhri v. 
Burke, [1924] 4 D. L. R. 445 ; [1924] 3 
W. W. R. 328 ; 19 Soak. L. R. 28.— 
CAN. 

o il. Not by purchaser under 

agreement for sale — No assignment of 
lease.}— Re Bergen & Mott, [1924] 
1 D. L. R. 499 ; [1924] 1 W. W. R. 494 ; 
18 Saak. L. R. 290.— CAN. 

o iii. Questions determinable.] — 

On a summary proceeding under Land-' 
lords & Tenants Act, R. S. M., 1913 
(o. 109), against an overholding tenant 
it is competent for & the duty of the 
county ct. Judge to determine the 
question of tenancy Sc the termination 
of it ; Sc he may do so on conflicting 
evidence. — Tunis v. Thomson, [1929J 
1 D. L. R. 896 : 1 W. W. R. 329 ; 38 
Man. L. R. 51 ; affg. t [19281 3 W. W. R. 
666.— CAN. 

e Iv. Necessity for relationship 

of landlord & tenant.]— The summary 
procedure under Landlord Sc Tenant 
Act, 1931, against overholding tenants 
can be resorted to only where the 
relationship of landlord & tenant exists 
between the parties directly or by 
attornment or some recognition of a 
tenancy. — Manitoba Farm Loans 
Assocn. v. Zalondek, [1933] 1 W. W. R. 
659 ; 3 D. L. R. 128 ; 41 Man. L. R. 
U6.— CAN. 

•v. — r— Purchaser tenant by attorn - 
mentA — Where the relationship of land- 
lord & tenant is created as between a 
vendor & purchaser by an attainment 
clause in an agreement for the sale of 
land, the vendor is entitled, on deter** 
mining the contract in accordance with 
its terms because of the default of the 
purchaser to invoke the summary 
metbodof obtaining possession pro* 
vided f or by Landlord « Tenant Sot, 
19Sl.-~IiicHAJ^ON e. Edge, I1833J 1 
W# W* It* 


Appeal from an order made by a Judge 
or the K. B. in ohambers, on an appeal 
to him from an order made by a district 
ct. judge on an application under 
Landlord Sc Tenant Act for a writ of 
possession. — C anada Trust Co. r. 
Sohultz (Sask.). [1926] 4 D. L. R. 
724 ; [1926] 2 W. W. R. 797.— CAN. 

f ii. Proceedings for — Whether 

applicable in involved case.] — Pltf. sold 
a property in Vancouver to defts. 
under agreement- for sale for $40,000. 
Defts. went into possession 8c after 
paying 121,000 wore in default. The 
parties then entered into a further 
agreement whereby the option to 
purchase was still in force, but the 
payments to be made were expressed 
in rent. After making further pay- 
ments amounting to $2,500, defts. 
were again in default. Sc pltf. applied 
for & obtained a writ of possession 
under the ovorholding sections of 
Landlord & Tenant Act : — Held : In 
a oase so involved Sc in which If action 
had been brought relief against for- 
feiture might be ^ponsiderod, the 
section of Landlord & Tenant Act 
invoked did not apply : summary 
remedy should not be invoked except 
in cases of the ordinary relationship 
of landlord Sc tenant. — Ray v . Ruby 
Hou, [1928] 1 D. L. R. 177 ; 30 
B. O. R. 128 —CAN. 

t ill. Injunction against enforce- 

ment of — Action pending to determine 
construction of lease .} — WELCH v. Ernb- 
wein. [19261 3 W. W. R. 20.— CAN. 

q L Based on wrong decision — 

Irregularitiss in proceedings — Validity 
of order.}— The fact that summary 
proceedings under Landlords Sc Tenants 
Act were not entitled In the ct., as 
provided by sect. 21 of the Act, 8c the 
fact that the papers were not served 
as provided la sect. 16 thereof, are 
irregularities which cannot be attacked 
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except in tbo proceedings themselves 
or on an appeal.— T ufts r. Thomson, 
[1928] 3 W. W. R. 666.— CAN. 

»b. Actum for damages — In County 
Court — Tenant under void lease .] — A 
tenant who has entered Sc paid rent 
under a parol lease void under Statute 
of Frauds can maintain an aotion in 
the county ct. for damages for wrong- 
ful eviction. The argument that the 
tenant in such a case Is relying on acts 
of part performance, & that he may do 
so only in a ct. whioh has jurisdiction, 
which the county ct. has not, to grant 
speoifle performance was held imma- 
terial since pltf. did not require 
specific performance & was entitled in 
the county ct. to rely on the common 
law rule under whioh on entry Sc pay- 
ment of rent under a lease void under 
the Statute of Frauds a tenancy from 
year to year is created. — -Geblkr v. 
palmason, McDonald v. Palmason 
(Mon.), [19301 I D. L. R. 475 ; [1929] 
3 W. W. R. 534 ; 38 Man. L. R. 371.— 
CAN. 

sd. Form, of order,] — An order under 
Landlord Sc Tenant Act, R. 8. B. O., 
1036, for possession should definitely 
tlx the amount which the tenant is 
required to pay to free himself from the 
effect of the order. If the tenant has 
alleged that the landlord is liable to 
him as landlord in a sum of money, 
whether for damages or otherwise, that 
question should be settled by the judge 
ip said proceedings. — Sherwood v. 
Lewis, [1939] 2 W. W. II. 49. — CAN. 

PART XXVII. SECT. 1, SUB-SECT. 1. 

7022 i. Application to premises — 
Lettino not necessary.) — The provisions 
of Rent Sc Mtge. Restrictions Act. 
1923 (No. 19 of 1923), relating to the 
restriction of rent, only apply a# 
between landlord & tenant, 8c are 
applicable only to a house which is 
let. — W allace c. Fogarty, [1026] 
J. R. 256, 257,—m, 
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7028b. Acts not binding on Crown.] — Clark v. 
Downes, Clark v. Mawby, No. 7028a, ante . 

7028c. Effect of sale by Crown — Subject to 

existing tenancy.] — Bent Restrictions Acts, 
1920 & 1923, do not affect premises owned 
by the Crown, even when they fall within the 
limits laid down by those Acts. But upon a 
sale or assignment by the Crown this pre- 
rogative comes to an end, save only that 
whore the premises are once sold subject to 
an existing tenancy that exemption continues 
until that tenancy is determined. — Wirral 
Estates, Ltd. v. Shaw, [1932] 2 K. B. 247 ; 
101 L. J. K. B. 370 ; 147 L. T. 87 ; 90 J. P. 
143 ; 48 T. L. R. 281 ; 70 Sol. Jo. 185 ; 30 
L. G. R. 171, C. A. 

Annotationa : — Apld. Clark v. Mead (1933). 49 T. L. R. 433. 

Expld. Wheeler v. Wirral Estates. Ltd., [19351 1 K. B. 294. 

7028d. On time for calculation of stan- 

dard rent.] — Clark v. Mead, No. 7128a, poet. 

7028©* .] — Premises belonging to 

the Crown Were let to pltf. in 1910 at a rent 
of 9s. fid. per week, subsequently reduced by 
the Crown to 7s. 2d. per week. The Rent 
Restriction Acts did not apply, because those 
Acts did not affect the Crown. Subsequently, 
in 1928, the Crown sold the premises to defts. 
subject to pltf.’s tenancy at the same rent 
of 7s. 6d. per week. The Acts then applied to 
the premises except during the continuance 
of pltf.’s original tenancy. In 1929 defts. 
gave pltf. notice to quit with an alternative, 
in the same document, of an increase of the 
rent to 10s. 6d. per week, being the permitted 
increase on the basis of a standard rent of 
, 9s. 0d., at which rent the premises had been 
in fact first let to pltf. : — Held : (1 ) the words 
“ first let ” in Increase of Rent & Mtge. 
Interest (Restrictions) Act, 1920 (c. 17), 
s. 12 (1) (a), meant first let in fact without 
reference to the Rent Restriction Acts, &, 
therefore, the premises were first let in 1910, 
& the statutory rent was consequently 
9s. fid. per week ; (2 ) the rent of the premises 
after the sale by the Crown, 7s. 2d. & 10s. 6d. 
per week, was not a “ progressive rent ” 
within the above sect., a progressive rent 
being a rent under one single tenancy which 
automatically rises during the continuance 
of that tenancy. The above rents were pay- 
able under different tenancies ; (3) the notice 
to quit was good, there being no reason why 
the notice terminating the tenancy & the 
notice to increase the rent should not be on 
the same piece of paper. — Wheeler v . 
Wirral Estates, Ltd., [1935] 1 K. B. 294 ; 
104 L. J. K. B. 30; i52 L. T. Ill; 51 
T. L. R. 73 ; 78 Sol. Jo. 802, C. A. 

7032. Add. Annotations : — Consd. Skinner v. Geary 
(1931), 47 T. L. R. 597 ; Holden v. Howard, 
[1938J 1 K. B. 442. Retd. Roe v. Russell, 
[1928] 2 K. B. 117 ; Lloyd v. Cook, Goudge 
v . Broughton, Simson r. Miatt, Bertram v. 
Brown, Barker v. Hutson, [1929] 1 K. B. 

103. ; 

7086. Add. Annotations : — As to (2) Apprvd. Lloyd 
v. Cook, Goudge v. Broughton, Simson v. 
Miatt, Bartram v. Brown, Barker v. Hutson, 
[1929] 1 K. B, 103. Reid. Catto v. Curry, 
[1926] 1 K. B, 460. 


7037. Add. Citation:— 24 L. G. R. 821. 

Add Annotations: — As to (1) Dbtd. Brooks v. 
Liffen, [1928] 2 K. B. 347. Apprvd. Lloyd v. 
Cook, Goudge v. Broughton, Simson v. Miatt, 
Bartram v. Brown, Barker v. Hutson, [1929] 

1 E. B. 103. Apld. Ratkinsky v. Jacobs, 
[1929] 1 K. B. 24. Refd. Oakley v. Wilson, 
T1927] 2 K. B. 279. 

7037a. .] — Lloyd v. Cook, Goudge v. 

Broughton, Simson v . Miatt, Bartram v. 
Brown, Barker v. Hutson, No. 7352e, 
poet. 

7037b. Rent-free tenancy.] — The Rent Restriction 
Acts afford no protection to a tenant who is 
rent-free. — Bracey v. Pales, [1927] 1 K. B. 
818 ; 90 L. J. K. B. 305 ; 130 L. T. 282 ; 43 
T. L. R. 09 ; 25 L. G. R. 150, D. C. 

Annotation Refd. Turner r. Watte (1927). 44 T. L. It. 105. 

7037c. .] — Turner v. Watts, No. 6030a, ante. 

7038a. Part of premises sub-let after passing of 
1923 Act ] — Held : where, after the passing 
of 1923 Act the mesne tenant of a whole 
house sub-lets to a tenant rooms which were 
'* not previously sub-let & which constitute a 
’ dwelling-house, 1920 Act applies to those 
rooms by virtue of proviso to sect. 2 (1) of 
1923 Act. — Charvonia v. Esterman, [1931] 

2 K. B. 541 ; 100 L. J. K. B. 737 ; 145 L. T. 
419 ; 95 J. P. 171 ; 47 T. L. R. 533 ; 75 Sol. Jo. 
469 ; 29 L. G. R. 493, D: C. 

7040. Add. Annotations: — As to (1) Distd. Leslie 
t;. Gumming, [1920] 2 K. B. 417; Ebner v. 
Lascelles, [1928] 2 K. B. 480. Refd. Gee v. 
Hazleton, [1932] 1 K. B. 179. As to (2) Apld. 
Ratkinsky v. Jacobs, [1929] 1 K. B. 24. 
Consd. Fordree v. Barrell (1931), 95 J. P. 
141 ; Haskins v. Lewis, [1931] 2 K. B. 1. 
Reid. Thompson v. Rolls, [1920] 2 K. B. 420; 
Lloyd v . Cook, Goudge v. Broughton, Simson 
v . Miatt, Bartram v . Brown, Barker v. 
Hutson, [1929] 1 K. B. 103. 

7041. Add. Citations:— 95 L. J. K. B. 1007; 24 
L. G. R. 315. 

Add. Annotations : — As to ( 1) Consd. Fordree 
v. Barrell (1931), 95 J. P. 141. Refd. Ebner t>. 
Lascelles, [1928] 2 K. B. 480. As to (2) Refd. 
Thompson v. Rolls, [1920] 2 K. B. 420. 

7041a. .] — Where the tenant of an entire 

house within the limits of the Rent Restric- 
tion Acts sub-lets part as a dwelling-houBe 
& thereby becomes mesne tenant of the whole 
premises, the part sub-let remains under the 
protection of the Acts by reason of the 
proviso to 1923 Act, s. 2 (1). — Domendietti 
v. Ryan (1929), 141 L; T. 239 ; 93 J. P. 200 ; 
45 T. L. R. 432 ; 73 Sol. Jo. 318 ; 27 L. G. R. 
451, D. C. 

7041b. Grant of licence.] — Where the tenant 

of premises protected by Rent Restriction 
Acts has granted to another person a licence, 
under which the paramount user of part of 
the premises is to be user for the purpose 
of the business of that other person, that 
part of the premises is no longer protected 
by the Acts ; & the position is not affected 
by the fact that a licence only & not a sub- 
tenancy has been granted. — Gee v. Hazleton 
[1932] 1 K. B. 179 ; 100 L. J. K. B. 044 ; 


PART XXV!!. SECT. 1, SUB-SECT. S. 

70401. Continuation of application of 
Acta — Sub-letting furnished of un- 
furnished house — Destruction of identity . } 


— The widow of a tenant of a house 
let unfurnished sub-let the house 
furnished : — Held : the widow by 
py Ip -Jetting the house famished made 

90 


it cease to be a honse to which Rent & 
Mtge. Restrictions Act, 1923 (No. 19 
of 1923), applied. — Kavanagh t>. 
Whittle, (1926) 1. R. 425, 428.— IR. 
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145 L. T. 545 ; 95 J. P. 170 ; 47 T. L. R. 
528 ; 49 L. G. R. 498, D. C. 

7047. Add . Citatum 24 L. G. R. 147. 

Add . Annotations : — Dlstd. Cohen t>. Gold, 
[1927] 1 K. B. 805. Apprvd. Lloyd v . Cook, 
Goudge v. Broughton, Simson v. Miatt, 
Bartram v . Brown, Barker v. Hutson, [1929] 
1 K. B. 103. Retd. Catto v. Curry, [1020] 
1 K. B. 400 ; Oakley v. Wilson, [1927] 2 
E. B. 279. 

7 049. Add. Annotations : — Consd. J* ewish Maternity 
Soc. Trustees v. Garfinkle (1920), 95 L. J. 

K. B. 700. Dlstd. Barton v. Keeble, [1928] 
Ch. 517. Consd. Thomas v. Metropolitan 
Housing Corpn., Ltd., [1930] 1 All E. R. 210 ; 
Holt v. Dawson, [1939] 3 All E. R. 035. 
Refd. Brooks v. Liffen, [1928] 2 K. B. 347. 

7061. Add. Citations .*—135 L. T. 470 ; 24 L. G. R. 
543. 

Add. Annotation : — Generally, Refd. Kearns v. 
Bedford (1934), 50 T. L. R. 348. 

7052a. — .] — Shooter v. Gaitley (1935), 

80 Sol. Jo. 74, C. A. 

7053a. House first let subsequently to 1920.] — 
Schaffer v. Ross, [1939] 4 All E.R. 303,C. A. 

7057a. .] — Certain premises, part of which 

was used as a shop, had been let to a tenant 
who resided on these premises. The land- 
lord having served upon the tenant a notice 
to increase the rent, the tenant claimed to be 
protected under the Rent Restriction Acts : — 
Held : as the tenant dwelt in the house & 
had a right to dwell there, the house was a 
dwelling-house, Sc the fact that part cf it 
was used for business purposes did not prevent 
it being a dwelling-house to which 1920 Act, 
s. 12 (2), applied. — H icks v. Snook (1928), 
93 J. P. 66 ; 73 Sol. Jo. 43 ; 27 L. G. R. 175, 
C. A. 

7058. Add. Annotation : — Consd. Hiller v. United 
Dairies (London), Ltd., [1934] 1 K. B. 57. 

7061. Add. Annotation : — Consd. Leslie v. Gum- 
ming, [1920] 2 K. B. 417. 

7062. Add. Annotations : — Refd. Leslie v. Cum- 
mins. [1920] 2 K. B. 417 ; Ebner v. Lascelles. 
[1928] 2 K. B. 480 ; Gee v. Hazleton, [1932] 
1 K. B. 179. 

7008. Add. Citations 95 L. J. K. B. 1 ; 134 

L. T. 21 ; 24 L. G. R. 27. 

Add. Annotations: — As to (1) Folld. West 
Wales Joint Board for the Mentally Defective 
v. Evans (1928), 139 L. T. 382. Consd. Ford- 
ree v. Barrell (1931), 95 J. P. 141. Dbtd. 
Haskins v. Lewis, [1931] 2 K. B. 1. Consd. 
Gee v. Hazleton, [1932] 1 K. B. 179. Refd. 
Leslie v . Gumming, [1920] 2 K. B. 417 ; 
Thompson v. Rolls, [1920] 2 K. B. 420 ; Ebner 
o. Lascelles, [1928] 2 K. B. 480. 


7063a. Separate use of part as business premises — 
Other part sub-let.] — A house Sc shop were 
let to a tenant in 1900. The house con- 
sisted of two rooms in the basement, a shop 
Sc parlour on the ground floor, two rooms on 
the first floor Sc two rooms on the second 
floor. The tenant originally carried on a 
tailor’s business in the shop & resided in the 
house with his family. Subsequently he 
ceased to carry on the tailor’s business Sc his 
daughter carried on a drapery business on 
the ground floor, Sc his son carried on a 
betting business on the first floor. In 1927 
the tenant moved to another house where 
he resided with his family ; he then sub-let 
the two rooms in the basement to one sub- 
tenant as a residence, and the two rooms on 
the second floor to another sub-tenant as a 
residence. The landlord served notice to 
quit upon the tenant, & then commenced 
proceedings in the county ct. to recover 
possession of the premises. The tenant 
relied upon the protection given by Rent 
Restriction Acts. The county ct. judge 
found as a fact that the ground floor Sc the 
first floor constituted business premises, Sc 
that the tenant had sub -let the remainder of 
the premises & so parted with possession of 
them. He accordingly held that the tenant 
was not entitled to the protection of Rent 
Restriction Acts & gave judgment for the 
landlord for possession : — Held : an order 
could be made for the recovery by the land- 
lord of possession of the whole of the premises, 
notwithstanding that the basement Sc second 
floor had been sub-let to two tenants as 
residences, those sub-tenants being protected 
by 1920 Act, s. 5 (5) Sc s. 15 (3), Sc becoming 
tenants of the landlord. — H askins v. Lewis, 
[1931] 2 K. B. 1 i 100 L. J. K. B. 180 ; 144 
L. T. 378 ; 95 J. P. 57 ; 47 T. L. R. 195 ; 29 
L. G. R. 199, C. A. 

Annotations : — Consd. Fordreor. Barroll (1931), 95 J. P. 141 

Apld. Skinner v. Geary (1931), 47 T. L. R. 597 ; Hiller v. 

United Dairies (London), Ltd., [1934] 1 K. B. 67. Consd. 

Williams v. Williams & Nathan, [19371 2 All E. R. 559. 

Refd. Goo v. Hazleton, [1932] 1 K. B. 179 ; Reidy v. 

Walker, [1933] 2 K. B. 266. 

7067a. Dwelling-house taken for purpose of 

subletting.] — A dwelling-house consisted of a 
ground floor & basement. The tenant did not 
herself occupy the dwelling-house or any part 
of it, but sublet the ground floor furnished, 
Sc the basement unfurnished, to sub-tenants 
whose occupation ceased shortly before the 
end of the tenancy : — Held : 192u Act was 
not prevented from applying to the dwelling- 
house, so as to entitle the tenant to rely 
upon sect. 2 (3), because (1) the tenant took 
Sc used the dwelling-house only for the pur- 


PART XXVil. SECT. 1, SUB-SECT. 3.— 
A. (a). 

7046 «. Rent <k Mortmoe 

Hestrictions Act , 1923 (No. 19 of 1923), 
s. 3 (1 ).} — The words “ let as a separate 
dwelling** apply to "» house, ** as 
well as to ' ' a part of a house.’* — 
Wallace v. Fogarty, [1926] I. R. 
*35, 257.— IR. 

sp. Dwelling -house used for holidays 
only .] — A proof disclosed that defender, 
whose permanent residence was a 
house in Glasgow of which he was 
tenant, had for a number of years 
rented a house in Largs under a lease 
which was renewed annually by tadt 
relocation. The house was not 
ooottpJed during the Winter months, & 


for the greater part of the summer was 
sublet, being used by the tenant him- 
self only during the period of bis 
annual summer holiday. In his evi- 
dence be explained that he bad taken 
the house at Largs In anticipation of 
his retirement from business. Both 
houses were controlled within the sense 
of the Rent Restriction Acta. In 
an action for summary removal from 
the house in Largs : — Held : the tenant 
was not entitled to the protection of the 
Rent Restriction Acta. — Mknzies v. 
MacKAY, [1938] S. C. 74.— SCOT. 

PART XXVIL SECT. 1, SUB-SECT. 8. — 

A. (to). 

7066 i. Shop .] — Premises In a country 
town were let to a tenant under a single 

91 


contract of lease. Sc at an unapportioned 
rent of less than £70. The subjects 
consisted of a dwelling-house, & of a 
room used as a shop. & constructed to 
serve that purpose. The house & the 
shop had separate entrances from the 
street, but thoro was Internal com- 
munication between them. The land- 
lord having brought an action of 
removing from the shop : — Held : the 
unit of location was a complex one 
consisting in part of a dwelling-house 
& in part of a shop, the latter was not 
part of the dwelling-house, 8c accord- 
ingly Increase of Rent 8c Mortage 
Interest (Restrictions) Act, 1920, did 
not apply to It ; 8c decree of removing 
granted. — M'Cltmoxts Trustees v. 
Ross, [19201 S. O. (Ot. of Bess.) 585.— 
SCOT, 
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pose at subletting it, inasmuch as the taking 
& user of premises only for that purpose did 
not make them business premises to which 
the Act did not apply : (2) the tenant did 
not herself occupy the dwelling-house, & her 
sub-tenants ceased to occupy it before the 
end of the tenancy ; (3) the tenant had sublet 
the ground floor furnished to sub-tenants, who 
ceased to occupy it before the end of the 
tenancy. — Ebner v. Lascelles, [1928] 2 
K. B. 486 ; 97 L. J. K. B. 497 ; 139 L. T. 
140 ; 92 J. P. 114 ; 44 T. L. R. 480 ; 72 
Sol. Jo. 303 5 26 L. G. R. 296, D. 0. 

Annotations: — As to (2) Dbtd. Fordree t>. Barrell (1931), 
95 J. P. 141. As to <3)Congd. Fordre© e. Barrell (1931), 
95 J. P. 141. 

7088. Add. Annotation : — Dlstd. Stanton v. Laws 
(1034), 78 Sol. Jo. 802. 

7088a. .] — Stanton v. Laws (1034), 78 

Sol. Jo. 802, 0. A. 

7090. Add, Annotation : — Retd. Lloyd v. Oook, 
Goudge v . Broughton, Simson v. Miatt, 
Bertram v. Brown, Barker v . Hutson, [1929] 
1 K. B. 103. 

7001. Add.' Citation 24 L. G. R. 260. 

Add Annotations: — Apld. Doulin v. Purcell 
(1926), 136 L. T. 633. Apprvd. Lloyd v. Oook, 
Goudge v. Broughton, Simson v. Miatt, 
Bartram v. Brown, Barker v. Hutson, [1929] 
1* K. B. 103. FClld. Domendietti v. Ryan 
(1929), 141 L. T. 289. Consd. Oharvonia v . 
Esterman (1031), 47 T. L. R. 633. Folld. 
Lefevre v. Hirst (1931), 100 L. J. K. B. 733. 
Reid. Oakley t>. Wilson, [1927] 2 K. B. 279. 

7091a. .] — Lefevre v . Hirst, No. 

7336c, post. 

7092a. Onus of proof — Valuation list must show 
value for whole dwelling-house.} — In an 

action brought by landlords to recover arrears 
of rent of a dwelling-house, the tenant claimed 
that the landlords were not entitled to recover 
the full amount of the arrears on the ground 
that the house had become decontrolled by 
the Act of 1933. In support of his claim he 
produced a copy of the following entry 
appearing in the quinquennial valuation list 
for 1930 with respect to the premises : 
“ ground floor exempt, rooms on first floor 
are of gross value £16, rateable value £12 ” : — 
Held : the tenant had failed to show that the 
house was still controlled : the onus of show- 
ing that the rateable value was less than £45 
a year was on him ; & he had not discharged 
that onus by putting in evidence an entry in 
the valuation list showing that part of the 
premises was exempted from rates & that the 


remaining part was rated at less than £45 a 
year. — White v . Bembridge, [1986] IS, B. 
244 ; 104 L. J. K. B. 256 ; 162 L. T. 02 ; 
61 T. L. R. 31 s 78 Sol. Jo. 734, 0. A. 

Annotation : — Folld. Heginbottom t>. Watts, 11986] 8 K. B. 6. 

7096. Add. Citation 24 L. G. R. 321. 

Add Annotations j — Dbtd. Brookes v. Liffen, 
[1928] 2 K. B. 347. Apprvd. Lloyd v. Oook, 
Goudge v. Broughton, Simson t?. Miatt, 
Bartram v . Brown, Barker v. Hutson, [19291 
1 K. B. 103. Consd. Ratkinsky v. Jacobs, 
[1929] 1 K. B. 24. Ref<L Oakley v . Wilson, 
[1927] 2 K. B. 279. 

7097. Add. Annotations: — As to (1) Dlstd. Lovi- 
bond (J.) & Sons v. Vincent, [1929] 1 K. B. 
687. Consd. Skinner v. Geary (1931), 47 
T. L. R. 597. Generally , Refd. Roe v. 
Russell, [1928] 2 K. B. 117. 

7097a. Meaning of ** family — 1920 Act, s. 12 
(1) (g).] — Price v . Gould, No. 7107b, post. 

7101 .Add. Annotations: — Dlstd. Ebner v. Las- 
celles, [1928] 2 K. B. 486. Consd. West 
Wales Joint Board for the Mentally Defective 
.« v. Evans (1928), 139 L. T. 382 ; Haskins v. 
* Lewis, [1931] 2 K. B. 1 ; Skinner v. Geary 
(1931), 47 T. L. R. 697. 

7103a. .] — Spurring v . Pugh 

(1926), cited, [1931] 2 K. JB. at. p. 263, D. 0. 

Annotation: — Apprvd. Fordree v. Barrell (1931), 05 J. P. 
141. 

7103b. .] — The tenant of a dwelling- 

house which was within the rental limits of 
1920 Act, sub-let furnished three rooms of 
the house to one person & two rooms to 
another, reserving for herself merely one 
room & the scullery. The sub-tenants were 
given by the tenant the right as against 
herself to exclusive possession of the rooms 
in question. ,On becoming aware of the sub- 
letting the landlord of the house gave notice 
to terminate the tenancy, & thereafter took 
proceedings to recover possession of the rooms 
which had been sub-let : — Held : the rooms 
which had been sub-let had by virtue of 
sect. 12 (2) of 1920 Act become separate 
dwelling-houses to which the Act did not 
apply & therefore the landlord was entitled 
to recover possession of those rooms* — 
Barbell v. Fordree, [1932] A. C. 676 ; 101 
L. J. K. B. 529 ; 96 J. P. 278 ; 48 T. L. R. 
482 ; sub nom. Fordree v. Barbell, 147 
L, T. 200 ; 30 L. G. R. 271, H. L. 

7103c. Application of 1920 Act, s. 2(3).] 

— Ebner v. Lascelles, No. 7067a, ante. 

7108d. .] — Where there has been no 

default by a tenant under 1923 Act. s. 4, 


PART XXVlI.SEOT. 1, SUB-SECT. 3.— 
D. 


o. For the word " hotel ** to the 
catchwords substitute the word 
“ house." 


A farmhouse was 
? the 1 


• i. — — --- 

let with a farm; the tenancy expiring 
at Martinmas 1083. In Mar. 1922, 
the tenant sub -let the house, garden. & 
certain offices at a rent of £80, the 
ratable value of the garden & offices 
being less than one-quarter of that of 
the house. On the expiry of the farm 
tenancy at Martinmas 1923. the land- 
lord let to the subtenant the house, 
garden, Sc offices, with the steading & 
farmyard, at a rent of £35. The ratable 
value of the garden, offices, steading, 
a farmyard was more than one-quarter 
of that of the house : — Hold : as the 
value of the land Sc other premises let 


with the house since Martinmas 1023 
exceeded one-quarter of that of the 
house, 1920 Act did not apply to the 
subjects, the addition of the farmyard 
Sc steading having altered the identity 
of the house. Sc thus elided sect. 12 (6) 
of the Aot. — Haldanx v. Sinclair, 
(19271 8.0. 562.— SOOT. 


PART XXVIL SECT. 2, SUB-SECT. 4. 


7100!. Person not in occupation , ] — 
The restrictions imposed by Increase 
of Bent 3c Mtge. Interest (Restrictions) 
Aot, 1923, a. I, on the right of a land- 
lord to reoover possession of a dwelling- 
house to which the Aot applies are not 
intended to benefit a tenant who is not 
in occupation of the promises. — F oley 
v. Galvin, [1932] I. IL 330. — IB. 


7101 1. — Where tenant has su&- 
leL] — Pltf. let two rooms to a certain 
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house to the National Union- of Rail- 
wayman as a meeting-place for the 
members of the Union. Subsequently 
the Union sub-let one of the rooms to 
a shoemaker, who used the room solely 
for the purposes of his trade. Plti. 
obtained a decree to ejectment against 
the Union & recovered possession of 
the room occupied by them. He then 
brought ejectment proceedings against 
the sub-tenant to respect of the room 
occupied by him. The sub-tenant 
relied on Increase of Rent Sc Mtge. 
Interest (Reetrtottone) Act, 1923 r— 
Held : deft, was protected by the Act, 
as, whether the Union was using the 
rooms “ for business, trade, or pro- 
fessional purposes M or not, plti. was 
the ** landlord M of the room Sc deft, 
the “tenant.” Sc the latter used the 
room lev btudneee premises. — G'BRtsa? 
* Wallace. (1932} I. R. 20 8.—IR. 
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no order at all for possession or ejectment can 
be made in respect of premises protected 
by the Act, so long as they are lawfully 
occupied ; & the fact that a tenant has sublet 
the whole & does not occupy any part him- 
self will not be a ground for an order for 
possession being made against either tenant 
or sub-tenant. — West Wales Joint Board 
' for Mentally Defective v. Evans (1928), 

189 L. T. 882 ; 44 T. L. R. 665 ; 26 L. G. R. 

447, D. 0. 

7103e. .] — (1) For a considerable period 

before 1919 deft, was tenant & occupier of a 
dwelling-house at N., which came within 
Rent Restriction Acts. In 1919 he went to 
live at a house in another locality of which 
house his wife was tenant. By permission 
of deft, a sister of his wife, with her husband, 
then went to reside in the house at N. In 
May, 1930, notice to quit the premises at N. 
was served by pltf., the landlord, on deft., 
who thereby became statutory tenant of the 
premises. In June, 1930, deft.’s sister-in- 
law left the premises, & deft, permitted his 
sister to live m them. In an action brought 
by pltf. against deft, for possession of the 
house, the county ct. judge found that deft, 
was not in actual occupation of the house at 
the material time & that he did not retain 
possession within Rent Restriction Acts by 
the occupation of his wife’s or his own 
relations, since the purpose of that occupation 
was not to preserve the house as a residence 
for himself. The county ct. judge accord- 
ingly made an order for possession of ike 
house, & this order was affirmed by the Div. 

Ct. On appeal : — Held : the appeal should 
be dismissed on the ground {per Sorutton 
& Slesser, L.JJ.) the fundamental principle 
of the Rent Restriction Acts being to protect 
a tenant who is residing in a house, a tenant, 
to be entitled to the protection of the Acts, 
must be in personal occupation or actual 

E ossession of the premises in respect of which 
e seeks that protection, & ( per Greer, L.J.) 
the findings of the county ct. judge involved 
that deft, had sub-let the house & so was, 
by virtue of 1923 Act, s. 4 ( h ), precluded 
from claiming to retain possession. 

(2) In my view Collie v. Flower , No. 7105, 
was wrong,* for the reasons that I have been 
stating. The common law tenancy was 
terminated. The exor. had a common law 
tenancy, Sc it was terminated by notice to 
quit. He did not remain in occupation of 
the house, &, in my view,, the original tenant 
, having no right, as we have now decided, to 
dispose of the property by will, had no right 
to give any statutory right to the exor., Sc 
the exor., who had not lived in the house, 
could not claim to be a statutory tenant. 

In my view, therefore, Collis v. Flower , No. 
7106, is no longer an authority. 

The administrator case stands on a 
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different footing, because one has to look in 
all these cases to see what the facte were. 
The administrator case is the case of Mellows 
v. Low 9 No. 7097. There the facts were 
different. The original tenant was a weekly 
tenant. It was a common law tenancy, & 
during her tenancy she died intestate. 
Consequently, whatever rights she had in her 
common law tenancy remained to her repre- 
sentatives in an intestacy. No notice to 
quit was ever given. Consequently the 
common law tenancy remained. Then the 
landlord claimed that on the death of the 
tenant intestate, with no member of her 
family residing in the house, the tenancy 
lapsed. It was held that the administratrix 
was a person who derived title under the 
original tenant, &, consequently, that the 
residence could not be interfered with. The 
point of that case which renders it a right 
decision is that no notice to quit the common 
law tenancy had ever been given. The 
common law tenancy, therefore, remained, 
& it remained in the person who at common 
law was entitled to it, <fc her tenancy had 
never been terminated. Consequently 
Mellowa v. Low , No. 7097, on the facte, is 
right, but if notice to terminate the common 
law tenancy had been given the ct. could not, 
in my opinion, have said, unless the matter 
could be brought within the very curiouB 
clause about intestacy to which I have 
referred, that such an administratrix not 
being in possession is entitled to be protected 
by the Act (Sorutton, L.J.). — Skinner v. 
Geary, [1931] 2 K. B. 546 ; 100 L. J. K. B. 
718; 145 L. T. 675; 95 J. P. 194; 47 
T. L. R. 597 ; 29 L. G. R. 599, C. A. 

An lototions : — Aa to (1) Consd. Sutton v. Dorf (1932). 70 
Sol. Jo. 359. Apld. Reidy v. Walker, 11933] 2 K. B. 56 fl ; 
Hiller v. United Dairies (London), Ltd., [1034] 1 K. B. 
57. 

7103f. .] — Haskins v. Lewis, No. 7063a, 

ante. 

7103g. Limited company.] — A limited co. 

cannot claim the protection afforded to 
tenants by the Rent Restriction Acts. — 
Reidy v. Walker, [1933] 2 K. B. 266 ; 102 
L. J. K. B. 424 ; 149 L. T. 238 ; 49 T. L. R. 
386 ; 77 Sol. Jo. 267, D. C. 

Annotation, : — Apprvd. Hiller v. United Dairies (London), 
Ltd.. [1934] 1 K. B. 57. 

7108h. .] — A limited co. is not entitled 

to the protection afforded to tenants by the 
Rent Restriction Acts. — Hiller v. United 
Dairies (London), Ltd., [1934] 1 K. B. 57 ; 
103 L. J. K. B. 6 ; 160 L. T. 74 ; 50 T. L. R. 
20, C. A. 

7195. Add. Annotations: — Dlstd. Lovibond (J.) 
Sc Sons v. Vincent, [1929] 1 K. B. 687. Overd. 
Skinner v. Geary (1931), 47 T. L. R. 597. 
Retd. Roe v. Russell, [1928] 2 K. B. 117. 

7105a. .] — Skinner v. Geary, No. 7103e, ante • 


7105 I. Executor of tenant.) — Held : 
a tenant's right® under 1920 Act were 
altogether personal, 8c no interest 
|n deoeaaod r B tenancy could devolve 
on delta, aa her exora. — D buby v . 
JOHNSTON. [19983 N, I. 25.-— IB. 


id. Widow or member of deceased 
tenant's family.) — Pltf. wa* the owner 
of a dwelling-house subject to Increase 
of Rent 8c Mtge. Interest (Restric- 
tions) Act. 1920. The premise* had 


been let as a weekly tenancy, in or about 
1923, to N„ who was then in pltf. 'a 
employment, at the rent of 5s. per 
week, N. died intestate in June. 1926, 
leaving deft, his widow, who up to 
the time of his death resided with him. 
On the death of her husband* deft, 
remained in occupation 8c entered into 
legal possession of the house under 
Increase of Rent. etc. (Restartctions) 
Act, 1920, s. 12 (1) (g). Deft, mmnrtod 


Act, 1920, s. 12 (1) (c), Deft, married 
again in Mar. 1928, & her second hus- 
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band 8c bis children came to reside In 
the house occupied by her. The 
landlord instituted ejectment pro- 
ceedings against deft., who claimed the 
protection of Increase of Rent (Restric- 
tions) Acta. Increase of ’Rent 8c 
Mtge. Interest (Restrictions) Act. 1920, 
s. 12 (1) (a), provide® that "the 
expression tenant includes the widow of 
a tenant dying Intestate who was 
residing with him at the time of his 
death n : — Held : the widow acquired 
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7106a. .] — Skinner v . Geary, No. 7108e, 

ante . 

7107. Add. Annotation : — Consd. Pric© v. Gould 
(1930), 143 L. T. 333. 

7107a* Daughter ot deceased tenant.] — Deft.'s 
father, who was the statutory tenant of a 
dwelling-house to which Kent Restriction 
Acte applied, died intestate Sc leaving no 
widow. Deft, was admittedly a member of 
her father’s family, “ residing with him at 
the time of his death,” within 1920 Act, 
s. 12 (1) (g). When he died deft.’s father 
owed six months’ rent to the landlord of the 
house : — Held : deft, was a statutory tenant 
of the premises, Sc had to observe all the 
terms Sc conditions of the oontract ot tenancy 
which her father had originally held, but her 
statutory tenancy had begun with her, Sc 
she was not liable to pay the arrears of rent 
owing by her father at the time of his death, 
they being a liability which had been incurred 
by a preceding tenant. — Tickner v . Clifton, 
[1929] 1 K. B. 207 ; 98 L. J. K. B. 09 ; 140 
L. T. 130 ; 93 J. P. 57 ; 45 T. L. R. 35 ; 72 
Sol. JO. 702. D. C. 

Compare No. 7107c, infra. 

7107b, Brothers & sisters of deceased woman 
tenant;] — The word 44 family ” in sect. 12 (1) 
(g) of the 1920 Act includes brothers Sc 
sisters. The primary meaning of the word 
44 family ” was children, but ttiat meaning is 
susceptible of a wider meaning according to 
the context in which it is used, Sc the Legis- 
lature used the word 44 family ” to introduce 
a wide Sc flexible term. — Price v. Gould 
(1930), 143 L. T. 333 ; 94 J. P. 210 ; 40 
T. L. R. 411 ; 74 Sol. Jo. 437 ; 28 L. G. R. 
061. 

7107c. Death of widow of tenant — No further 
statutory protection.] — On the death of the 
statutory tenant of certain premises within 
the limits of the Rent Restriction Acts, his 
widow continued to occupy by virtue of 1920 
Act, s. 12 (1) (/ ). The widow subsequently 
died, Sc her daughter, who had been living 
with her on the premises, contended that by 
virtue of the same sect, the right of tenancy 
passed to her : — Held : as the Acts do not 
confer any right of property, but merely a 
personal right of occupation, the tenancy of 
the deceased tenant passed to his widow only 
under the above sect., Sc did not pass to any 
one else after his widow’s death. — Pain v. 
COBB (1931), 140 L. T. 13 ; 95 J. P. 201 ; 47 
T. L. R. 690 ; 29 L. G. R. 023, D. C. 


Death of tenant testate.] — See Increase of Rent 
Sc Mtge. Interest (Restrictions) Act, 1935 
(c. 13). 

7112. Add. Annotation : — Apprvd. Lloyd v. Cook, 
Goudge v . Broughton, Simson v. Miatt, 
Bartram v . Brown, Barker v. Hutson, [1929] 
1 K. B. 103. 

7115a. Deduction of rates chargeable.] — 

To arrive at the 44 net rent ” within 1920 
Act, s. 12 (1) (c), the full rates chargeable 
on the occupier are to be deducted from the 
standard rent, Sc not the compounded rates 
in fact paid pursuant to certain Acts by the 
landlord in place of the occupier. — Strood 
Estates Co., Ltd. v . Gregory, [1938] A. C. 
118 ; [1937] 3 All E. R. 050 ; 100 L. J. K. B. 
752 ; 157 L. T. 338 ; 53 T. L. R. 973 ; 81 
Sol. Jo. 748, H. L. 

7118a. “ Progressive rent ” — What amounts to.] — 
Wheeler v. Wirral Estates, Ltd., No. 
7028e, ante. 

7123a. Crown property — Sale by Crown.] — Pre- 
mises belonging to the Crown were let in 
, 1910 at 9s. 6d. a week, Sc in 1928, when the 

rent had been decreased to 7a. 3d. a week, 
the Crown sold the premises, Sc the purchasers 
determined the contractual tenancy. On an 
application to fix the standard rent under 
the Rent Restriction Acts : — Held : as the 
Acts did not affect premises owned by the 
Crown the standard rent was not. affected 
by the letting by the Crown Sc was to be 
fixed by reference to the 7a. 3d. a week which 
was the rent at the time of the purchase from 
the Crown. — Clark v. Mead (1933), 149 
L. T. 308 ; 49 T. L. R. 433 ; 77 Sol. Jo. 
404, D. C. 

Annotation : — Overd. Wheeler v. Wirral Estates, Ltd., [1935] 
1 K. B. 294. 

7125. Add. Annotations : — Consd. Phillips v. Cop- 
ping, [1935] 1 K. B. 15. Refd. Lloyd v. 
Cook, Goudge v. Broughton, Simson v. Miatt, 
Bartram v. Brown, Barker v . Hutson, [1929] 
1 K. B. 103. 

7129. Add. Annotation : — Generally , Refd. Wheeler 
v. Wirral Estates, Ltd., [1935] 1 K. B. 294. 

7132. Add. Annotations: — As to (1) Consd. R. Sc 
P. Properties, Ltd. v. Baldwin, [1939] 1 
K. B. 401. As to (2) Refd. Leslie v. Gum- 
ming, [1920] 2 K. B. 417. - 

7135. Add. Annotation: — As to (1) Consd. Bracey 
v. Pales (1920), 43 T. L. R. 09. 

7139. Add. Annotation : — As to (1) Overd. Phillips 
v. Copping, [1935] 1 K. B. 15. 


a vested interest as tenant, & there 
was nothing in Increase of Bent & 
Mtge. Interest (Restrictions) Act. 1920, 
which divested this interest on her 
second marriage. — Apsley v. Bark, 
[1928) N. I. 163. — IR. 

PART XXVII. SECT. 2. SUB-SECT. 7. 

7108 i. “ Separate ** — Whether 
physically separate — Or partitioned off.) 
— Pltf., fcne owner of a house consisting 
of four floors & a basement, ©rooted in 
each of the b&ok rooms on the first & 
tooond floors a partition, which con- 
verted each large back room Into two 
rooms. He put electrio fittings in each 
floor, 8c dla other work in connection 
with the gas & water supply, Sc let 
portion of the house to deft., describing 
it in the agreement as “ consisting of 
& flat of three rooms Sc front basement 
on parlour floor.*' It had not a separate 
bath or separate sanitary accom- 
modation & there was no physical 


separation of It, as a residence, from 
the rest of the house : — Held : (1) the 
dwelling-house had not been “ bond 
fide reconstructed by way of conversion 
Into two or more separate Sc self- 
contained flats " within Rent & Mtge. 
Restrictions Act, 1923 (No. 19 of 1923). 

The rent being in arrears pltf. served 
notloe to quit on deft., St instituted 
ejeotment proceedings : — Held : (2) the 
letting was a new letting of portion 
of altered premises, so as to entitle 

S ltf. to charge a rent without regard 
> the standard rent of the whole 
house; (3) deft.'s claim for apportion- 
ment of the rent must be dismissed ; 
(4) pltf. was entitled to an order for 
possession, the ot. granting a stay for a 
limited period, the order for possession 
not to Issue if the rent was paid within 
that period. — Boyle v. Fitzsimons, 
11926) I. R. 878. — IR. 

7100 i. “ Self-contained "—Whether 
complete residence — Necessity for parti- 
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lion .) — Boyle r. Fitzsimons, No 
7108 1, ante. — IR. 

PART XXVII. SECT. 8, SUB-SECT. 2.— 
B. (o). 

7128 i. House converted into flats — 
Whether rent at first letting as flat .1 — 
Boyl* v. Fitzsimons, No. 7108 1, 
ante. — IR. 

sa. Rates previously paid by landlord 
— Right to throw upon tenant.) — Apart 
from any question of special agree- 
ment, Increase of Rent Sc Mortgage 
Interest (Restrictions) Act, 1923, 
prevents a landlord of premises to 
which the Act applies, so long as he is 
not entitled to obtain possession, from 
throwing upon the tenant the burden 
of rates, which he, the landlord, 
habitually pays or allows, though his 
contract to pay the rates may be void 
in law. — M oors v. Davy, [1928] I, R. 
846. — IR. 
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7139a. In respect of Improvement or structural 
alterations — Replacement of sanitary fittings.] 

— STROOD E8TATBS CO., I/TD. V. GREGORY, 
No. 7115a, ante . 

7140a. .] — Where, since Aug. 1914, a 

dwelling-house to which the Rent Restric- 
tions Acts apply has been let at a rent lower 
than the standard rent, there is nothing in 
the Rent Restrictions Acts to preclude a 
landlord, by giving notice of increase of rent, 
from raising the agreed rent to the standard 
rent. — Phillips v. Copping, [1935] 1 K. B. 
15 ; 104 L. J. K. B. 78 ; 152 L. T. 175 ; 50 
T. L. R. 533 ; 78 Sol. Jo. 617, C. A. 

145a. What amounts to increase.] — By a local 
Act, the rates in S. were consolidated & 
became a comprehensive borough rate. In 
May 1927, by virtue of the Act, which 

E rovided that in certain cases owners might 
e rated instead of occupiers, the city council 
passed a resolution transferring the liability 
for the rate as regards premises of which the 
ratable value did not exceed £10. The 
resolution took effect on Oct. 5, 1927. The 
rate, which the owners became liable to pay, 
was calculated on the basis of nine-tenths 
of the amount in the pound of the full con- 
solidated rate previously payable by the 
occupier. The landlords of certain premises 
of a ratable value not exceeding £10 claimed 
that they were entitled to increase the rent 
of one of their tenants, under 1920 Act, 
by the amount of the full consolidated rate 
previously payable by the tenant •. — Held : 
under sect. 2 (1) (b), the landlords were 
entitled to increase the rent, as there had been 
an increase in the amount of the rates for 
the time being payable by the landlords over 
the corresponding amount paid by them in 
the period specified bv the sect. ; but the 
amount of the permitted increase was an 
amount equivalent to nine-tenths of the full 
consolidated rate, & not the full amount of 
that rate. — Hodgkinson v. Hewitt (1928), 
139 L. T. 401 ; 44 T. L. R. 094 ; 93 J. P. 23 ; 
27 L. G. R. 210, D. C. 

Annotation: — Refd. Strood Estates Co. v. Gregory, [1936] 2 
All E. R. 355. 

7149. Add, Annotations: — Apld. Hodgkinson v. 
Hewitt (1928), 139 L. T. 401. Folld. Evans 
v. Baxter (1930), 94 J. P. Jo. 173. Refd. 
Strood Estates Co. v. Gregory, [1937] 3 All 
E. R. 056. 


7149a. .] — Where a landlord pays 

the rates & receives an allowance he is not 
entitled under 1920 Act, s. 2 (1) (&)» to 
increase the rent by the full amount of the 
rates but only by that amount less the 
allowance. — Evans v. Baxter (1980), 48 
T. L. R. 270 ; 74 Sol. Jo. 284, D. 0. 

Annotation : — Reid. Strood Estates Co. v. Gregory. [1936] 2 
All E. R. 355. 

7150. Add, Annotation : — Refd. Elvington Tenants 
v. Hatton (1928), 139 L. T. 211. 

7154. Add, Annotation: — As to (2) Consd. Harris 
v. Norris (1930), 143 L. T. 230. 

7155. Add, Annotation : — As to (1) & (2) Consd* 
Harris v, Norris (1930), 143 L. T. 230. 

7155a. Tenant of part of dwelling-house — Right to 
notice from landlord of part.] — On Aug. 4, 
1914, a house was let in two parts, upper & 
lower, each part being lot at a rent of 8s. 6d. 
a week. Subsequently the tenant of one 
part became tenant of the whole house at 
17s. a week, & the landlord gave him notice 
to increase the rent under 1920 Act, s. 3 (2). 
Resp. having become tenant of the whole 
house, desired to sublet the lower part, as 
had been done previously, & he sublet to 
applt. at a rent of half the whole rent resp. 
himself paid for the whole house, namely, 
8s. 6 d, plus half the permitted increase. 
Applt. contended that the 8s 0d. a week was 
the standard rent of the part he occupied, & 
that as no notice was served upon him of the 
permitted increase he was not liable to pay 
any more. Resp. sued for possession on the 
ground of non-payment of rent & rates in 
respect of the sub-tenancy. The county ct. 
judge gave judgment for resp. as pltf. Deft, 
appealed : — Held : resp. could not charge a 
rent in excess of the standard rent unless 
he could bring himself within the last 
sentence of sub-sect. (2) of sect. 3 “ where a 
notice of increase of rent which at the time 
was valid has been served on any tenant, the 
increase may be continued without service of 
any fresh notice on any subsequent tenant, M 
but the reference there to the tenant was to 
the tenant of the dwelling-house in respect 
of which the question arose & the landlord 
of part was not entitled to increase the rent 
of the part unless notice of increase was 
given to the tenant of the part. — Harris v. 
Norris (1930), 143 L. T. 230 ; 94 J. P. 199 ; 
40 T. L. R. 330 ; 74 Sol. Jo. 201 ; 28 L. G. Ii. 
246, D. C. 


PART XXVII. SECT. 3. SUB-SECT. 8.— 
C. (a). 

•1. Service, of notice — Proof.] — Held : 
(1) as 1920 Act required no particular 
formalities or solemnities to lie observed 
in connection with the service of 
notloes, service could be proved by 
evidence in the ordinary way ; (2) npon 
the facts it must be inferred that notioe 
had been received by the tenant. — 
Guthrie v. Stbwabt, (1926 J 8. 0. 743. — 
SCOT. 

sm. Agreement for increased rent .] — 
Deft, resisted a claim on the ground 
that, as no notioe to quit had been 
served, nor any valid notice of increase 
of rent, the increase was irrecoverable 
under Increase of Rent & Mortgage 
Interest (Restrictions) Acts of 1920 & 
1923, pltf. contending that the latter 
Act authorised an agreement for an 
increased rent, not exceeding the limits 
prescribed by the Act, although a notioe 
to quit A a valid notioe of increase of 
rent had not been served. The 


circuit Judge grave a decree for the 
amount claimed : — Held : the decision 
must be affirmed. — Langley r. Po web, 
[1928] I. R. 351. — LR 


PART XXVII. SECT. 8, SUB-SECT. 3.— 
C. (b). 

•n. Notice increasing rent during 
currency of lease .] — A notioe to be a 
valid notice must be correct in sub* 
stanoe as well as if form. 

A notioe is not valid which purports 
to increase the rent during the currency 
of the original term, of years tor which 
the tenant holds the premises. — 
8 Ammon v . Byrne, [1926] I. L. 411, 
415.— IR. 


sp. Notice altering terms of tenancy.] 
— A notioe is not valid wblcn purports 
to alter the terms & conditions of the 
original contract of tenancy, by alter- 
ing the liability for repairs. — Samwon 
e. Bybne, [19261 1. R. 411, 415.— IR. 

•q. Immaterial errors — Effect of .] — 
In an action for recovery of arrears 
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of rent, the tenant maintained that 
a previous notice of intention to 
Increase rent was invalid, in respect 
that (1) the notified Increase of rates 
was inaccurate, & (2) a charge for 
stair gas had wrongly been included in 
the Increased rates : — Held : as the 
tenant had suffered no prejudice, A 
as the notice did not contain any 
statement wbioh was false or mis- 
leading in any material respect, A 
was as accurate as It could be In the 
circumstances at the time when it 
was given, the notice was not invalid. — 
Clydebank Investment Co., Ltd. t>, 
Marshall, [1927] S. C. 860.— SOOT. 

PART XXVII. SECT. 3. SUB-SECT. 8.— 
C. (e). 

■r. As to amount of rent .] — A notioe 
of intention to increase rent, which 
was in writing A in the statutory form, 
was objected to by the tenant as incom- 
petent. on the ground that the land- 
lord had stated, as the " rent payable," 
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7166. Add. Annotation: — Generally , Retd. Abbey 
v . Barnstyn, [1930] 1 K. B. 660, 

7171. Add. Annotations : — Consd. Phillips v. Cop- 
ping, [1936] 1 K. B. 16 ; Wheeler v. Wirral 
Estates* Ltd., [1986] I K. B. 291. Retd. Boe 
v. Rusfeeli;tl028] 2 K. B. 117. 

7174a. Validity of notice— Notice combined with 
alternative increase.] — Wheeler v. Wirral 
Estates, Ltd., No. 7028e, ante. 

7i75. Add. Annotation: — Refd. Boe v. Bussell, 
[1928] 2 K. B. 117. 

71816. Decision of county court Judge — Right of 
appeal to High Court.] — Landlords served on 
one of their tenants a notice of increase of 
rent, purporting to increase his rent on 
account of their liability for repairs <fe other 
grounds. The tenant ultimately disputed the 
Increase on the ground of repairs only. 
The landlords applied to the county ct. 
under 1920 Act, s. 2 (6), to determine the 
question whether the notice of increase was 
valid, whether they were responsible for the 
whole of the repairs, &, if not for what 
proportion they were responsible : — Held : 
although questions of law were involved in 
the matters submitted, the terms of the Act 
made the decision of the county ct. judge 
fln&l, & no appeal lay from it. — E lvington 
Tenants, Ltd. v. Hatton (1928), 139 L. T. 
2ll ; 92 J. P. 92 ; 44 T. L. B. 453 ; 72 
Sol. Jo. 319 ; 26 L. G. B. 80S, B. C. 

7188a. Necessity for apportionment — Onus of 
proof.] — The tenant of part of a dwelling- 
house to which the Bent Bestriction Acts 
applied proVed, on an application by him for 
an apportionment of the rent of the whole 
house to determine the standard rent of the 
rooms occupied by him, that the whole house 
was let on Aug. 3, 1914 : — Held : he had 
established a primd facie case of necessity 
for an apportionment, & the onus was then 


cast on the landlord to show that the rooms 
occupied by the tenant were let as a separate 
dwelling-house oh Aug. 3, 1914, A so had a 
standard rent of their Own, an apportionment 
of the rent of the whole house being thus 
rendered unnecessary. — P latman v. Froh- 
MAN, [1929] 1 K. B. 878 ; 98 L. J. K. B. 361 ; 
140 L. T. 405 s 93 J. P. 134 * 45 T, L. B. 
184 ; 37 L. G, R. *50, t). C. 

7195. Add. Annotation: — As to (1) Reid. Lloyd 
v . Cook, Goudge v. Broughton, Simson v. 
Miatt, Bartram v. Brown, Barker v. Hutson, 
[1929] 1 K. B. 103. 

7218. Add. Annotation ! — Apld. Gee v . Harwood, 
[1933] Ch. 712. 

7219. Add. Annotations : — Apld. Gee v. Harwood, 
[1933] Ch. 712. Refd. Re Keystone Knitting 
Mills Trade Mk. (1928), 97 L. J. Oh. 316. 


7225. Add. Annotation : — Consd. Elvihgton 
Tenants v. Hatton (1928), 139 L. T. 211. 

7225a. Who is tenant — 1920 Act, s. 12 (1).] — 

. Tickner v. Clifton, No. 7107a, ante. 


7281. Add. Annotation : — Refd. Wilkins v. Carlton 
• Shoe Co. (1930), 94 J. P. 207. 

7235a. .] — Bond v. Pettlb (1921), 

Times, Jan. 15, D. C. 

Annotations : — Diatd. Lever Bros., Ltd. v. Caton (1921), 
37 T. L. R. 664. Folld. Murton v. Aldis (1929), 141 L. T. 
168. 


7235b. 

7318b, post. 


-.] — Murton v. Aldis, No. 


7287. Add. Annotations : — Refd. Roe v. Russell, 
[1928] 2. K. B. 117 ; Lovibond J. & Sons v. 
Vincent (1929), 98 L. J. K. B. 402. 


7238a. 0 — DoMendibtti v. Ryan, No. 

7041a, ante. 


7250. Add. Annotation : — Refd. Turner v. Watts 
(1927), 44 T. L. R. 106. 


not the standard rent, bat a higher 
amount which he was receiving at the 
date of the notloe, & had further failed 
to set forth how the existing excess 
over standard rent had become due : — 
Held : as the tenant had already for 
some time been paying Without 
objection rent at the figure stated in 
the notloe. the onus was upon him to 
establish that the amount in excess 

♦ qf standard rent was not legally 

* exigible, 6c as he had failed to do so, 
his objection fell to be repelled.— 
M'Kellar v . M‘ Master, [1020] S. 0. 
764.— SOOT. 

7167 i. Amendment — Mode of.] — A 
notice of intention to , increase rent, 
which was in, writing &,ln the statutory 
form, showed, under the appropriate 
headings bdW the proposed J 
was made up. * ' ‘ 

been overestimated, the or! 
was amended by “ 

sent hy the K - - 

received by the tenant before any 
Increased rent had become due: — 
Held : amendment of a defective notloe 
was not restricted to the method 
prescribed by 1923 Act, s. 6,the prim ary 
purpose of which was to validate 
defective notioes Which had been acted 
on, & it was competent to amend the 
notice by the method adopted.— 
M r KELLAR v. MPMaster, [1926]S. 0. 
76^. — SOOT. 

7167 II. Jurisdiction of court.) — • 

Increase . of Rent IntjresJ 


L notice 

by a corrective notice, 
landlord's factors 8c 


(Restriction*) 


Act. 19 
las been 


1926 (No. 


lords 8c t 
goes far 
olerlcal 
mistakes 
[1927] I. 

7167 iU. Effect of .}— The ct. 

made amendments in the notioes on 
terms which appeared to the ct. to be 
Just & reasonable, & gave judgment for 
the landlord for portion of the rent 
claimed : — Held : as a result of this 

E rooedure, the tenant, . instead or 
olding continuously under her agree- 
ment, became a statutory tenant as 
from the date upon which the first 
of the amended notioes was deemed 
■ to have taken effect. — N olan v. 
Gra*bb, [1929] I. R. 7.— IR. 

PART XXVII. SEOTi 3, SUB-SECT. 3. - 

... D* 

st. As condition precedent to increase 
of rent — Agreement for increased reiw. J— 
Langley v . Power, [l£j281LR. 861. — 
IR. 


enants, & the power conferred 
beyond the mere Correction of 
errors or the rectifying 01 
of fact.— Higgins v . Warren, 
R. 668 — IR. 


PART XXVII, SECT; 8, StiB-4BlCT. 4.— 
B. 

7189 1 , Where house reoofistrueUd-Z- 
Conversion into fiats.} — Boyl* V. 
FtTBsmoNB. No. 7108 i, ante. — IB. 


PART XXVII. SECT. 3, SUB -SECT. 6— 



tenant from the landloid.- 
Oronin, [1937] I. R. 324.- 

1>ART. 


-Twomey v. 
-IR. 


XXVII. SECT. 3, SUB-SECT. 

6.— B. 

7218 I. Recovery by action — Whether 
in time .] — The tenant of a dwelling- 
house, to which the Increase of Rent & 
Mtge. Interest (Restrictions) Act, 1923, 
applied, brought an action against her 
landlord (a) for the reoovery of sums 
paid by her a* rent in excess of the 
amount permitted by the Act — which 
sums are, by sect. 12 of the Act, made 
recoverable from the landlord by the 
tenant, & (b) tor the recovery of a sum 
paid by her as a premium, on the grant? 
ing of the tenancy — which sum is, by 
sect, 13 of the Act, recoverable by the 
person by whom it Jb made *—Befdj 
the action, so far as it related tothe 
claim for the repayment of the amount 
of the premium, did not come within 
the scope of that portion of sept. , 26 
of Common Law Procedure *Ampnd| 
ment Act (Ireland), 1858, which applied 
to actions brought to reoovtf 
"penalties, damages, or sums .of 
money given to the party grieved, uy 
any statute,” since the words' “.dam- 
ages or sums of money ” must be eoa* 
etrued as meaning damages or sumeef 
money of a penal nature, which ttw 
premium paid was not. Accordingly 
the two years' limit of time within 
which such an action must be brought* 
imposed by that sect., did not apmyf 
further, the action, as regards both 
claims, was one brought .upon ties 
statute, the period of limitation -<e* 

EsWtffSCSaRJS 
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7254. Add. Annotations: — Distd. Campbell v. LiH 
(1926), 135 L. T. 26. Consd. Roe v. RusseU, 
[1928] 2 K. B. 117. Apld. Lovibond (J.) & 
Sons v . Vincent, [1929] 1 K. B. 687. Consd. 
Price v. Gould (1930), 143 L. T. 333 ; Sutton 
v. Dorf (1932), 76 Sol. Jo. 359. Refd. 
Ebner t>. LasceUes, [1928] 2 K. B. 486; 
Haskins v. Lewis, [1931] 2 K. B. 1 ; Skinner 
v. Geary (1931), 47 T. L. R. 597 ; Hiller v. 
United Dairies (London), Ltd., [1934] 1 

K. B. 67 ; Strood Estates Co. v. Gregory, 
[1936] 2 All E. R. 355. 

7254a. By will.] — The right of a statutory 

tenant under 1920 Act is a purely personal 
right, & cannot be transmitted by will. — 
Lovibond (John) <fc Sons, Ltd. v . Vincent, 
[1929] 1 K. B. 687 ; 98 L. J. K. B. 402 ; 141 

L. T. 116 ; 93 J. P. 161 ; 45 T. L. R. 383 ; 
73 Sol. Jo. 252 ; 27 L. G. R. 471, C. A. 

Annotations : — Consd. Price v. Gould (1930), 143 L. T. 333 ; 
Sutton v. Dorf (1932), 76 Sol. Jo. 359. Refd. Abbey v. 
Barnstyn, [19301 1 K* B. 660 ; Skinner v. Geary (1931), 
47 T. L. It. 597. 

7254b. .] — Where a statutory tenant purports 

to assign his interest & makes a declaration 
of trust in favour of the assignee, who is 
thereupon put into possession, the effect is to 
terminate the statutory tenancy & the 
assignee acquires no title or right to possession 
of the premises, but is simply a trespasser. — 
Wilkins v. Carlton Shoe Co., Ltd. (1930), 
94 J. P. 207 ; 46 T. L. R. 415 ; 74 Sol. Jo. 
463 ; 28 L. G. R. 358, C. A. 

7254c. Right to sublet.] — A statutory tenant of 
a dwelling-house, holding upon terms which 
do not prohibit subletting, may sublet, part 
of the dwelling-house, provided the remainder 
is not already sublet. His power to sublet 
is subject to apportionment of the standard 
rent of the dwelling-house. 

The words “ lawfully sublet ” in 1920 Act, 
s. 15 (3), & in 1923 Act, ss. 2 (2), 4 (5), & 
7 (1), do not apply exclusively to a dwelling- 
house of which the tenant is a contractual 
tenant, but apply also to a dwelling-house 
of which the tenant is a statutory tenant. — 
Roe v. Russell, [1928] 2 K. B. 117 ; 97 
L. J. K. B. 290 ; 138 L. T. 253 ; 92 J. P. 81 ; 
44 T. L. R. 278 ; 26 L. G. R. 145, 0. A. 
Annotations: — Consd. Lovibond (J.) & Sons v. Vincent. 
(1929) l K. B. 687 ; Sutton v. Dorf (1932), 76 Sol. Jo. 
359. Refd. Fordree v. Barrell (1931), 95 J. P. 141 ; 
Haskins t>. Lewis, [1931] 2 K. B. 1 ; Skinner v. Geary 
(1931), 47 T. L. R. 597. 

.] — See, also , Nos. 7041, 7237. 

Whether property within Bankruptcy Acts.] — 
See Bankruptcy, Nos. 7681b, 7782b. 

7261. Add. Annotation : — Refd. Middlesex County 
Council v. Hall, [1929] 2 K. B. 110. 

7262a. .] — Pitf. was the owner of a con- 


trolled dwelling-house which was let to deft, 
at a weekly rent of 1 la. 10 \d. Deft, had sub- 
let two rooms at a weekly rent of 7s., the sub- 
let part being also a controlled dwelling-house 
within the meaning of the Act. The judge 
apportioned the rent attributable to the sublet 
portion as ^ of the whole rent. The rent of 
the sublet portion therefore exceeded the 
recoverable rent in respect of that portion 
by la. 7^. per week. The judge thereupon 
made an order for the recovery of possession 
of the sublet portion of the house. It was 
contended for deft, that the judge ought to 
have considered the question of whether or 
not the order made would necessarily result 
in overcrowding, as pltf. had a wife & four 
sons, & the order for recovery of possession 
applied to the sublet portion only, <fc was 
sought for the purpose of pltf. & his family 
going into possession thereof : — Held : once 
the fact of overcharging had been established, 
the judge was entitled to make an order for 
possession under sect. 4 (1), provided that 
he was of the opinion that it was reasonable 
so to do. The judge having stated that he 
had considered all the circumstances of the 
case, presumably including the question of the 
possibility of overcrowding, the Ct. of Appeal 
would not disturb his finding. — Boulton v. 
Sutherland, [1938] 1 411 E. R. 488 ; 64 
T. L. R. 388 ; 82 Sol. Jo. 214, 0. A. 

7264. Add. Annotation : — Consd. Roe v. Russell, 
[1928] 2 K. B. 117. 

7265. Add. Annotations : — Expld. Lovibond (J.) 
& Sons v. Vincent, [1929] 1 K. B. 687. N.F. 
Sutton r. Dorf (1932), 76 Sol. Jo. 369. Refd. 
Roe v . Russell, [1928] 2 K. B, 117. 

7268. Add. Annotation : — Refd. Skinner v. Geary 
(1931), 47 T. L. R. 597. 

7278a. Tenant overcharging sub-tenant.] — 

Boulton v. Sutherland, No. 7262a, ante. 

7280. Add. Annotations : — Apld. De Vries v . 
Sparks (1927), 137 L. T. 441. Distd. Turner 
v. Watts (1927), 44 T. L. R. 105. 

7281. Add. Annotations: — Consd. Standingford v . 
Bruce, [1926] 1 K. B. 466 ; De Vries v. Sparks 
(1927), 137 L. T. 441. 

7281a. Notice to quit — What amounts to.] — An 
agreement made by a tenant with his land- 
lord for good consideration to give up pos- 
session cannot constitute a notice to quit 
within 1920 Act, s. 6 (1) (c), as substituted 
for the original sect, by 1923 Act, s. 4, so 
as to entitle a landlord, who on the strength 
of the agreement has contracted to sell the 
premises, to recover possession of same. — 
De Vries v. Sparks (1927), 137 L. T. 441 ; 
43 T. L. R. 448 ; 25 L. G. R. 497, D. 0. 


PART XXVII. SECT. 6. SUB-SECT. 2. — 
B. (a). 

7275 L Breach of covenant — Adjudica- 
tion as bankrupt .] — Where a lease of 

8 remises contained a proviso that, on 
ie bkpcy. of the lessee, It should be 
lawful for the lessor to re-enter upon 
the premises, 8c that, thereupon, the 
tenancy should absolutely cease, & 
as the lessee had been adjudicated 
a bankrupt, the ct. granted the appln. 
of the lessor for the reoovery of 
possession of the premises, made within 
a year of the bkpcy. of the lessee, 
as, since Conveyancing Act, 1892, 
s. 2 (3) (c), applied, sub-sect. 2 of that 


section did not apply to the lease ; &, 
accordingly, the restrictions imposed 
by Conveyancing Act, 1881, s. 14 (1), 
did not apply to the lessor’s right of 
re-entry. The term of years for which 
the lease was granted expired In 1924, 
but the lessee continued to remain In 
possession : — Held : the lessee was not 
entitled to the protection of Increase 
of Rent & Mortgage Interest (Restric- 
tions) Act, 1923, as he had broken one 
of the conditions of his tenancy by 
allowing himself to be adjudicated 
bkpt., «, therefore, be was no longor 
entitled to possession, even as a 
statutory tenant . — Be Drxw, [1929] 


J.8. 


97 


I. R. 504 — IR. 

PART XXVII. SECT. 6, SUB-SEOT. 2.— 
B. (b). 

7278 i. Premises used for immoral or 
illegal purpose — What amounts to — 
Offence against licensing laws .1 — A 
tenant of lioensed premises was con- 
victed of an offence against the licensing 
laws, but the conviction was not re- 
corded on the licence: — Held: the 
tenant had been convicted of using 
the premises tor an Illegal purpose. 
Sc the ct., considering it reasonable to 
do so, made an order for possession. — 
Foxjln v . Lee, [1926] I. R 87.— IR. 
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7291. Add. CUaHont .—96 L. J. K. B. 901 ; 24 
L. G. E. 631. 

Add. Annotation : — Generally, Retd. Fordree 
v . Barrel] (1031), 95 J. P. 141. 

7206. Add. Annotations : — As to (1) Folld. Hicks v. 
Snook (1928), 93 J. P. 55. Retd. Gee v . 
Hazleton, [1932] 1 K. B. 179. 

e. Premises Required by Local Authority or for 
Statutory Undertaking (Vol. XXXI., p. 581). 
Add the words M or for Purpose in Public 
Interest .” 

7298a. 4 * In public Interest 99 — What is — Whether 
extension of trade.] — Gooch v . Stratman 
(1927), 43 T. L. B. 475, D. 0. 

7801a. .] — West Wales Joint Board 

for Mentally Defective v. Evans, No. 
7103b, ante . 

7802a. .] — Ebner v. Lascelles, No. 7067a, 

ante. 

7807. Add. Citation 24 L. G. R. 141. 

Add Annotation: — Retd. De Vries v. Sparks 
(1927), 137 L. T. 441. 

7808o. Paift of premises sub-let — Remainder used 
for business purposes.] — Haskins v. Lewis, 
No. 7063a, ante . 

7818. Add. Annotation : — Dbtd. Murton v. Aldis 
(1929), 141 L. T. 168. 

7318a. .] — Bond i\ Pettle ( 1921 )» 

Times , Jail. 15, D. O. 

Annotations : — Dlfltd. Lever Bros., Ltd. v. Caton (1921), 37 
T. L. R. 664. Oonad. Murton e. Aldis (1929), 141 L. T. 168. 

7318b. .] — On an application tor 

possession of a cottage made before justices 
under Small Tenements Recovery Act, 1838 
(c. 74), it was proved that M. worked for 0. 
at certain gas works from Apr. 1920, till 
Jan. 1921. Adjoining the gas works was a 
cottage, the property of 0., which was let 
to M. at the commencement & in consequence 
of his employment. In Jan. 1921, on the 
termination of his employment, M. “ received 
notice to quit the cottage, & was asked to 

g ay a certain sum for rent. He applied to 
ae oounty ct. & the rent was settled by the 
county ct. judge at 5a. per week.’* M, paid 
this rent up to Sept. 8, 1028. On June 1, 
1928, O. having sola the gas works, including 
the cottage, to a limited liability co., conveyed 
the same to the co. On Sept. 22, 1928, the 
co. served a notice to quit on M., who sub- 


sequently tendered the rent due from Sept. 8 
to 22, wnich was refused. On Oct. 13, 1928, 
the statutory notice under the Act of 1838 
was served by the co. on M. The cottage was 
reasonably required by the oo. as a residence 
for a man engaged in their whole-time employ- 
ment at the gas works. The existence of 
alternative accommodation was not proved 
by the landlord. The justices found that 
no new tenancy had been created A that 
there was no obligation on the co. to prove 
alternative accommodation. Accordingly 
they ordered that a warrant of ejectment 
should issue : — Held : at the time ejectment 
was sought the cottage was not let to applt. 
in consequence of his employment, the 
tenancy then being held under an entirely 
new contract, & that there were no materials 
on which the justices could find that no 
new tenancy had been created. Accordingly, 
as reap, had not proved the existence of 
alternative accommodation, the order that 
a warrant of ejectment should issue must be 
quashed. — Murton v. Aldis (1929), 141 L. T. 

. 168 ; 93 J. P. 184 j 27 L. G. R. 509, D. 0. 

7320. Add. Citation .*—24 L. G. R. 102. 

7322. Add. Annotation : — Apld. Middlesex Oounty 
Council v. Hall, [1929] 2 K. B. 110. 

7322a. .] — The alternative accom- 

modation which must be offered to the tenant 
by an applicant for possession under the Rent 
Restriction Acts of premises used as a 
dwelling-house & also as business premises, 
need only be as regards their user as a 
dwelling-house, & not as regards their user 
as business premises. — Middlesex Oounty 
Council v. hall, [1929] 2 K. B. 110 ; 98 
L. J. K. B. 482 ; 141 L. T. 243 ; 93 J. P. 
188 ; 45 T. L. R. 474 ; 73 Sol. Jo. 366 ; 27 
L. G. R. 427, D. O. 

7336a. Duty of judge to consider Jurisdiction to 
make order for recovery.] — (1) Where, in an 
action in the county ct. to recover possession 
of a dwelling-house, the evidence is sufficient 
to put the judge upon inquiry whether the 
house is one to which the Rent (Restrictions) 
Rules, 1920, to inquire & determine whether 
the house is within the Act &, if it is, to 
decide whether the Act permits him, & 
whether it is reasonable, to make an order or 
give judgment for the recovery of possession 
thereof. 


PART XXVII. SE0T. 6. SUB-SECT. 2.— 

B. (d). 

»v. “ Greater hardship ” — Limited to 
tenant personally.) — Where deft. was 
tenant of a house, which was oocupled, 
not by him, but by his sister & her 
husband. Sc in proceedings for possession 
it was contended that the ot. should 
consider hardship to deft/a sister Sc 
her family : — Hew .* •• hardship ” under 
Bent & Mtge. Restrictions Act, 1923 
(No. 19 of 1923), s. 4 (l) (d), was 
hardship to a* tenant personally, & 
no hardship borne hy third parties 
oould be taken into consideration. — 
Cooley c. Wush Sc Cooney, Cl 926] 
I. R. 239. — IR. 

■w. What amounts to.] — 

Kavanaqh V. Whittle, (19261 I. R. 
426, 428. — IR. 

PART XXVII. SECT. 6, SUB-SECT. 8. 

. *»• Where tenant disentitled to pro- 
tection — Tenon! not in occupation.)— 
Prior to 1920 F. 0. became tenant ora 
dwelling-house under a oontiwt of 


tenanoy from month to month at the 
monthly rent of 81 16«. 8 d. In 1920 
F. O went to reside elsewhere & never 
subsequently returned to the house. 
In 1920 F. C.’s brother, J. C., went, 
with F. C.*s permission, to reside in 
the house. A notice of increase of 
rent was served in 1920, subsequent 
to J. C. going into occupation. F. C. 
Sc J. C. were partners inhoslness, Sc the 
rent of the dwelling-house was paid 
from the oflloe of their firm. Sc was 
debited in the firm Is aooounts to J. C.'s 
salary or to his share of the profits. 
J. O. was rated In respect of the occupa- 
tion of the dwelling-house. Both F. C. 
Sc J. C. stated in evidence that there 
was no assignment of the tenancy from 
F. O. to J. C. The landlord brought an 
action in the Circuit Court against both 
F. O. Sc J. C. to reoover possession 
Held : the proper taferenoe from the 
evidence was that J. C. occupied the 
dwelling-house as tenant at wul to his 
brother F. O . ; accordingly the proviso 
to sect. 4 (1) of the 1923 Act, applied : 
it therefore followed that the landlord 


was not precluded from obtaining an 
order for possession against F. C. : it 
further followed that, as the dwelling- 
house had been lawfully sublet to J. C. 
before proceedings were commenced, 
J. C. was entitled to retain possession 
under sect. 4 (2) of the 1923 Aotr not- 
withstanding the judgment for recovery 
of possession against F. C.— -SiBK v. 
Cromin, [1930 fl. R. 98. — IR? 


PART XXVII. SECT. 5, SUB-SECT. 4. 

sd. Agricultural holding — What is.] — 
Held : production by the landlords of 
a certificate by the Department of 
Agriculture which bore that the house 
was required for an agricultural worker, 
that person being In fact a whole-time 
employee, satisfied the conditions Im- 
posed by sect. 4 (1) (d) of the 1923 Rent 
Act ; further, an ** agricultural hold- 
ing ” in the sense of sub -sect, (i) meant 
land used for agricultural purposes, 
irrespective of whether it was In the 
occupation of a landlord or of a tenant. 
— Kemp v. Bjuxac ihttubh Estate Oo., 
(1933] S. a 478.— SOOT. 
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(2) The Div. Ct. thought that as no one 
haa expressly mentioned the Bent (Restric- 
tions) Act in the county ct. they ought not 
to consider its effect. I do not agree with 
that decision. In my opinion the Act im- 
poses upon the county ct. judge the duty of 
deciding whether the property comes within 
its provisions &, if it does, whether he should 
make or refuse an order for possession 
(SCRUTTON, L.J.). — S ALTER, V. LASK, [1924] 

1 K. B. 754 ; 93 L. J. K. B. 685 ; 130 L. T. 
323 ; 68 Sol. Jo. 420 ; 22 L. G. R. 296, C. A. 

Annotation r — As to (2) Folld. Lefevre x. Hirst (1931), 100 
Lt J. K. B# 733. 

7336b. Appeal to High Court — Right to raise point 
of law not taken in county court — Jurisdiction 
of county court judge to make order for 
recovery. ] — Salter v. Lask, No. 7336a, ante. 

7336c. .] — (1) The tenant of a dwelling" 

house within the scope of the Rent Restric- 
tions Acts sub-let three rooms forming a part 
thereof, & early in 1929 came into possession 
of that part. On Lady Day, 1929, ho again 
sub-let the same three rooms to a sub- 
tenant, & later determined the contractual 
tenancy so created by a notice to quit. In 
an action brought by him to recover posses- 
sion of the three rooms deft, claimed that his 
tenancy had become a statutory one, & 
relied on sect. 2 (1) of 1923 Act. Pltf. con- 
tended that when he came into possession 
of the whole house in 1929, the whole house 
thereby became decontrolled. He also con- 
tended that because of the wording of the 
first proviso to sect. 2 (1) & of thefact that 
the Act has been held to operate in rem , 
the part sub-let to deft, was not part of a 
dwelling-house to which the principal Act 
applied : — Held : the first proviso to sect. 

2 (1) of 1923 Act applied ; the dwelling-house 
let to deft, was not decontrolled ; & that 
pltf. was not entitled to an order for 
possession. 

(2) Deft, had not raised the point on which 
he now relied in the county ct. : — Held : the 
general rule that it is a condition precedent 
to the raising by an applt. of a point of law 
on appeal from a county ct. that that point 
should have been raised at the trial of the 
action does not apply to cases within r. 18 
of Increase of Rent & Mtge. Interest (Re- 
strictions) Rules, 1920 . — Lefevre v. Hirst 
(1931), 100 L. J. K. B. 733. 

7342. Add. Annotation : — Refd. Sheffield Corpn. v. 
Luxford, Sheffield Oorpn. v. Morrell, [1929] 
2 K. B. 180. 

7346a. Dispute not on question arising 

under Rent Restriction Acts — Dispute as to 
renewal of lease.] — Held : 1920 Act, s. 17 (2), 
applied. — B ranch v. Bennett’s Dairies, 
Ltd. (1928), 44 T. L. R. 606. 

7351a. Lessee at rent less than two-thirds 

of ratable value.] — Lloyd v. Oook, Goudge 
v. Broughton, Simson v. Miatt, Bartram 
v . Brown, Barker v. Hutson, No. 7352d, 
poet. 

7351b. Assignee of lease.] — In 1913 

pltf. became the assignee of a lease of a 
house with twenty-six years unexpired. He 
went into occupation with his family & lived 


there until 1925, when he let three rooms on 
the ground floor to deft, on a weekly tenancy, 
the rooms constituting a separate dwelling- 
house within the Acts. He afterwards 


house within the Acts. He afterwards 
claimed to recover possession from deft., 
on the ground that 1923 Act, s. 2 (1), applied 
so as to decontrol the premises: — Held: 
the possession by pltf. of the whole house at 
the passing of 1923 Act & up to the time 
of the letting to deft. (1) was not possession 
of the “ dwelling-house ” in question, (2) nor 
was it possession by him in the capacity of 
“landlord,” & sect. 2 (1) did not apply so 
as to decontrol the premises. — Cohen v. 
Gold, [1927] 1 K. B. 806 ; 96 L. J. K. B. 
419 ; 136 L. T. 723 ; 43 T. L. R. 876 ; 25 
L. G. R. 198, D. 0. 

Annotations: — Overd. Lloyd x. Oook, Goudge v. Broughton, 
Simson v. Miatt, Bartram x. Brown, Barker v. Hutson, 
[1929] I K. B. 103. N.F. Batkinsky v. Jacobs, (1929] 1 
K. B. 24. Conad. Domondiettl t>. Ryac(1929), 141 L. ,T. 
239 ; Lefevre v. Hirst (1931), 100 L. J. K. B. 738. Reid. 
Barton x. Keeble, [1928] Oh. 617 ; Kingsley v . Adler, 
[1929] 1 K. B. 626. 

7352a. Quarterly tenant.] — A quarterly 

tenant of a dwelling-house which he has 
sublet may be the “ landlord ” of the premises 
within 1923 Act, a. 2, so that, if he obtains 
possession of the whole of the dwelling-house 
after the passing of that Act, the house 
becomes decontrolled. — Oakley v. Wilson, 
[1927] 2 K. B. 279 ; 96 L. J. K. B. 783 ; 
137 L. T. 479 ; 43 T. L. R. 521 ; 71 Sol. Jo. 

• 409 ; 26 L. G. R. 316, D. C. 

Annotations : — Consd. Thomas v. Jacobs (1935), 19 Sol. Jo. 
231. Refd. Lloyd v. Oook, Goudge x. Broughton, Simson 
v. Miatt, Bartram v. Brown, Barker v. Hutson, [1929] 1 
K. B. 103 ; Batkinsky v. Jacobs. [1929] 1 K. B. 24. 

7352b. Mesne tenant — Part subsequently 

sublet.] — In Nov. 1922, P. became tenant 
of an entire house on a three years’ lease 
from a superior landlord. In Nov. 1924, 
he sublet four of the rooms therein to 
D., who subsequently applied that the 
standard rent of his rooms should be fixed 
by an apportionment of the rent of the entire 
house : — Held : the opening words of the 
proviso to 1923 Act, s. 2 (1), were merely 
descriptive of the position at the time when 
the question of decontrol arose, & should be 
construed as “ where part of a dwelling- 
house is or during the currency of this Act 
shall be lawfully sublet,” <fe D.’s rooms were 
saved from decontrol by the proviso. — 
Doulin v . Parcell (1926), 136 L. T. 633 ; 
43 T. L. R. 140 ; 25 L. G. R. 71, D. 0. 

Annotations :-~Apprvd. Lloyd x. Cook, Goudge x. Broughton, 
Sim<*on v. Miatt, Bartram x. Brown, Barker x, Hutson, 
U929] 1 K. B. 103. Reid. Oakley v. Wilson, [1927] 2 K. B. 

7352c. .] — Thomas v. Jacobs 

• , (1935), 79 Sol. Jo. 231. 

7352d. Tenant at rent less than two- thirds 

of ratable value.] — The tenant of a dwelling- 
house under a ninety-eight years’ lease at 
a rent which was less than two-thirds of the 
ratable value of the house was in possession 
of the house at the passing of 1923 Act: — 
Held: notwithstanding 1920 Act, s. 12 (7), 
the tenant was not, as against the freeholders, 
to be deemed to be the landlord of the house 
for the purposes of 1923 Act, s. 2 (1), so as 
to cause the house to become decontrolled. — 


PART XXVIf. SECT, ft, SUB-SROT. 8.— B. 
p. Read * 7842 L" 

7842 11. .1 — Boyle t. Frrasmoprs, No. 7108 U ante. — IR. 
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Brookes v. Liffen, [1928] 2 K. B. 347; 138 
L. T. 676; 92 J. P. 102; 44 T. L. R. 350; 
20 L. G. R. 199, 0. A. 


Annotation *: — Gonad. Lloyd v. Cook. Goudipe v. Broughton* 
Simeon v. Mlatt, Bartram v. Brown, Barker e. Hutson, 
[1929] 1 K. B. 103. Apld. Ratklnaky e. Jacobs, [1926] 1 
K, B. 24. Gonad. Domendiettl «. Ryan (1929), 141 L. T. 
239 ; Thomas v. Jacobs (1935), 79 Sol. Jo. 231. 


7352e. .] — (1 ) The expression “ landlord ** 

in 1923 Act, s. 2 (1), is not to be construed in 
the strict sense as requiring a tenant & a 
contract of tenancy, but it must be used 
either in the looser sense of “owner,** or 
in the still looser sense of a person who at 
a later stage is going to ajppear as a landlord 
contesting with a tenant the terms of his 
tenancy. Neither in 1920 Act, nor in 1923 
Act, is the word “landlord** used in its 
technical sense of a person between whom 
& the tenant a contractual relationship of 
* landlord & tenant exists. 

Where a person who is a “ landlord ** 
within 1923 Act, s. 2 (1), can prove either 
that he was in possession of the whole of the 
dwelling-house at the date of the passing of 
1923 Act, or at any time since that date, 
1920 Act ceases to apply to that dwelling- 

* house & to every part of it. The whole house 
& every part of it is decontrolled, & a sub- 

t sequent letting of the dwelling-house, or of 

* any part of it, cannot revive control. 

(2) The expression “ the tenant *’ in 1923 
Act, s, 2 (2), refers to the sitting tenant, i.e. 
the person who is the tenant at the time when 
the lease referred to in the sub -sect, is granted. 

(3) Where a lessee at a rent less than two- 
thirds of the ratable value is in actual 
possession of the dwelling-house after July 31, 
1923, the dwelling-house is thereby decon- 
trolled, because, under 1920 Act, s. 12, the 
lessee must be treated as the landlord, & a 
subsequent sub-letting of certain rooms form- 
ing part of that dwelling-house does not 
revive control. — Lloyd v. Cook, Goudge v. 
Broughton, Simson v. Miatt, Bartram v. 
Brown, Barker v . Hutson, [1929] 1 K. B. 
103 ; 97 L. J. K. B. 057 ; 139 L. T. 452 ; 92 
J. P. 199 ; 44 T. L. R. 701 ; 72 Sol. Jo. 533 ; 
20 L. G. R. 009, 0. A. 

Annotations : — As to (1) Consd. Ratklnaky v. Jaooba, [1929] 
1 K. B. 24 : Domendiettl v. Ryan (1929), 141 L. T. 239. 
As to (2) Folld. Kingsley v. Adler, [19291 1 K. B. 625. 
Gonad. Abbey v. Bamatyn, [1930] ] K. B. 660. As to 
(3) Gonad. Thomas v. Jacobs (1935), 78 Sol. Jo. 231. 
Generally, Retd. Clark v, Downes. Clark v. Mawby (1931), 
145 L. T. 20 ; Lefevre v. Hirst (1931), 100 L. J. K. B. 733 ; 
Holden v. Howard, [1938] l K. B. 442. 

7356a. — » — .] — The tenant of a 

controlled house, which was let at a weekly 
rent of 14s. 2 £d., gave notice to terminate 
her tenancy on Mar. 12, 1938, & suggested 
to the landlord’s agent that her nephew 
should be accepted as a new tenant. The 
agent agreed, on condition that the house 
should be decontrolled & the rent increased 
to 15a. Gd. per week. The outgoing tenant 
handed over the key to the landlord’s agent, 
who, shortly after, handed it to the new 
tenant. The landlord applied to register 
the house as being decontrolled, but, by an 


error, described on the form of application 
the date on which he regained possession of 
the house as being in June. The new tenant 
applied to have the rent fixed, contending 
(i) that the landlord had never regained 
“ actual possession ’* of the house within 
Rent & Mortgage Interest Restrictions Act, 
1923, s. 2, & (ii) that the error in Riling in the 
form rendered the application to register 
invalid: — Held: (1) the symbolic act of 
handing over the key to the landlord’s agent 
was sufficient, on the facts of this case, to give 
the landlord actual possession within sect. 2 
of the 1923 Act ; (2) the error as to date was 
not a material error or a material departure 
from the requirements of the Act. The 
essential feature was that the landlord 
should make a claim that the house was 
decontrolled ; (3) the house had, therefore, 

become decontrolled, & the higher rent was 
validly due.-— Holt v. Dawson, [1939] 3 
All E. R. 635 ; 55 T. L. R. 970 ; 83 Sol. Jo. 
655, C. A. 

,7356b. New tenancy antedated.] — 

Kearns v. Bedford (1934), 60 T. L. R. 348 ; 
78 Sol. Jo. 308, D. C. 

7356c. Key placed In landlord's 

letter-box.] — The tenant of a flat controlled 
under the Rents Acts sublet one of the 
rooms. She relinquished her tenancy of the 
flat & a sub-tenant agreed with the landlords 
to rent the flat immediately on the expiry of 
her tenancy, & signed a form of application. 
On the Saturday preceding the expiry of her 
tenancy the outgoing tenant moved out with 
her belongings & her key was dropped into 
the letter-box of the landlords’ agent’s office, 
which was closed for the week-end. The 
sub-tenant remained in occupation of the 
flat & became tenant of it, according to his 
agreement, on the following Mon. He fell in 
arrears with his rent & the landlords dis- 
trained. He then claimed that the distress 
was illegal because the premises had never 
become decontrolled, & brought an action 
for a declaration to this effect, for an injunc- 
tion, & for return of rent over-paid. His 
action was dismissed, & he appealed : — Held : 
the surrender of the key gave the landlord 
“ actual possession ” within the Rent Acts, 
& the premises were decontrolled. — Thomas 
v . Metropolitan Housing Corpn., Ltd., 
[1936] 1 All E. R. 210 ; 80 Sol. Jo. 205, C. A. 

Annotation Consd. Holt v. Dawson, [1939] 3 All E. R. 

635. 

7356d. Possession by trespasser.] — 

On the death of the tenant of controlled 
premises after the passing of the 1923 Act, a 
trespasser went into occupation of the 
premises until they were let to him by the 
landlord : — Held : the landlord hftd never 
come into “ actual possession ” of the 
premises under sect. 2 (1), (3) of the Act so 
as to render them decontrolled premises. 
During the occupation of the premises by 
the trespasser the landlord was entitled to 
possession but was not in “ actual possession *’ 


PART XXVII. 8E0T. S. 

7855 1. By recovery of possession by 
landlord — What amounts to possession — 
Actual distinguished from notional 
possession .) — The tenant of a dwelling- 
noose, to which tbe Acts applied. 


of intention to remove at 
1924.' In Mar. 1924, the 
tbe boose as from Whit- 
sunday 1924 to a new tenant. At the 
Whitsunday term the old tenant 
removed from the house, & the new 
tenant entered into possession : — 

100 


gave notloe 
Whitsunday 
landlord let 


Held : the landlord had not come into 
“ actual possession ” of the house 
within 1928 Aot, s. 2, & 1920 Act 
continued to apply to the house. — 
Caledonian Heritable Estates, Ltd. 
v. METHVEN, [1927] 8. C. 36.— SOOT. 
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of the premises. — Holden v. Howard, 
[1938] 1 K. B. 442 ; [1937] 4 All E. R. 483 ; 
107 L. J. K. B. 163 ; 168 L. T. 69 ; 64 
T. L. B. 251 ; 81 Sol. Jo. 1039, C. A. 

358a. .] — Where, at the date of 

the passing of 1923 Act, a landlord was in 
possession of one part of a dwelling-house, 
& he had a tenant in possession of the other 
part, & the tenant subsequently gave up 
ossession of his part : — Held : the house 
ecame decontrolled, & a subsequent tenant 
was not protected by Rent Restrictions Acts. 
— Ratkinsky v. Jacobs, [1929] 1 K. B. 24 ; 
97 L. J. K. B. 506 ; 138 L. T. 739 ; 92 J. P. 
142 ; 44 T. L. R. 648 ; 72 Sol. Jo. 354 ; 26 
L. G. R. 380, D. 0. 

innotation : — Apprvd. Lloyd v. Cook, Goudge v. Broughton* 
Simeon v. Miatt, Bartram v. Brown, Barker v. Hutson* 
[1029] 1 K. B. 103. 

,, 358b. — .] — Where a house which is 

within the limits of value of the Rent Restric- 
tion Acts is let as a whole under one tenancy, 
it must be as a whole either subject to the 
control of the Acts, or not subject to control 
at all, there being no intermediate case under 
the existing Acts where part of such a house 
can be controlled & part decontrolled ; & 

where a house, part of which is controlled & 
part decontrolled, is let as a whole on such 
a single tenancy, the house as a whole 
is a controlled house, the single tenancy not 
having the effect of decontrolling the con- 
trolled part. 

The tenant of a house within the limits of 
value of the Rent Acts granted a sub-lease 
of the two upper floors to deft. On the death 
of the tenant her representatives surrendered 
her tenancy to the landlord, who took posses- 
sion of the ground floor of the house. The 
landlord then purported to let the whole 
house to deft, as a decontrolled house at a 
single rent exceeding the standard rent. 
Deft, after paying that rent for some years 
refused to continue to pay it. The landlord 
brought an action against deft, for alleged 
arrears of rent, & deft, alleged in defence 
that the rent was irrecoverable & counter- 
claimed for alleged overpayments of rent : — 
Held ; as the house had been let as a whole 
on a single tenancy, & the landlord had 
obtained possession only of the lower part 
of it & not of the upper part, the house as a 
whole was a controlled house for which a 
decontrolled rent could not be payable, & 
there must be judgment for deft, on both 
claim & counterclaim. 

Worthy v. Lloyd, [1939] 2 K. B. 0X2 ; 
[1939] 1 All E. R. 474 ; 161 L. T. 357 ; 55 
T. L. R. 534 ; 83 Sol. Jo. 215, C. A. 

7858c. .] — Barton v. Keeble, No. 2913a, 

ante, 

v 358d. Application of proviso to 1923 Act, 

s. 2 (1).] — Harris v, Stacey (1929), 73 Sol. 
Jo. 568, 0. A. 

7858e. Failure to register — Certificate of 

reasonable excuse — Effect of.] — In 1923 pltf. 
purchased a dwelling-house in the Metro- 
politan police district of a rateable value 
of 213 per annum y the standard rent being 
8s. 6 d. a week. On Oct. 10, 1932, she came 
into possession of the whole of the dwelling- 
house, which thereupon became decontrolled 
by virtue of Rent & Mtge. Interest Restric- 


tions Act, 1923 (c. 32), s. 2. She let the 
dwelling-house to deft, from Nov, 6, 1932, on 
a weekly tenancy at an agreed rent of 25s. a 
week. On July 18, 1933, the Rent & Mtge. 
Interest Restrictions (Amendment) Act, 1933 
(c. 32), was passed. Pltf. failed to register 
the dwelling-house under sect. 2 of that Act 
within three months, but subsequently 
obtained from the county ct. a certificate that 
there was reasonable excuse for the failure to 
register. Application for registration in pur- 
suance of the certificate was made in Jan. 
1934 : — Held : where an application for 
registration was made in pursuance of a 
certificate of the county ct., the effect was to 
place the house, as from that date, in the 
same position as though it had been registered 
within three months, & the landlord suffered 
no further detriment through the delay than 
such as might result from the application of 
the Act of 1933 between July 18, 1933, & the 
application to register. — Stokes v. Little, 
[1935] 1 K. B. 182 ; 104 L. J. K. B. 38 ; 162 
L. T. 18 ; 51 T. L. R. 62 ; 78 Sol. Jo. 784, 
C. A. 

Annotations : — Consd. Pearman v. Dyer, [19351 2 K. B. 149. 

Retd. Brooks v. Brimecome, [1937 J 2 All E. R. 637. 

7358L .]--- Where a landlord 

who has failed to apply within three months 
of the passing of the Rent & Mtge. Interest 
Restrictions (Amendment) Act, 1933 (c.'32), 
for registration of a dwelling-house of a rate- 
. able value not exceeding the amounts 
mentioned above which had become decon- 
trolled under Rent & Mtge. Interest Restric- 
tions Act, 1923 (c. 32), s. 2, obtains a certifi- 
cate that there is reasonable excuse for the 
delay & within seven days thereafter applies 
for & secures the registration of the premises, 
the premises become decontrolled premises as 
from the date of the application for registra- 
tion, notwithstanding that in the interval 
after the expiry of the three months* period 
part of the premises had been let to a tenant 
who had obtained an apportionment order 
under Increase of Rent & Mtge. Interest 
(Restrictions) Act, 1920 (c. 17), s. 12 (3). — 
Pearman v. Dyer, [1935] 2 K. B. 149 ; 104 
L. J. K. B. 600 ; 153 L. T. 43 ; 61 T. L. R. 
308 ; 79 Sol. Jo. 342, C. A. 

7358g. Application to register -Error In 

stating date of repossession — Whether 
material.] -Holt v . Dawson, No. 7356a, 
ante. 

7359a. By grant of lease to tenant — Who is tenant.] 

— Lloyd v. Cook, Goudgb v, Broughton, 
Simson v. Miatt, Bartram v. Brown, 
Barker v . Hutson, No. 7352e, ante . 

7359b. .] — Pltf. was the landlord & deft. 

the tenant of a dwelling-house, containing 
nine rooms. Subsequently pltf. let to deft, 
part of the dwelling-house, consisting of six 
rooms, & forming a separate dwelling-house, 
for a period of four years terminating after 
June 24, 1920:— Held: that within 1923 
Act, s. 2 (2), pltf. was the landlord of the 
part of the dwelling-house let to the tenant, 
& deft, was the tenant, although at the time 
the long lease was granted he was only the 
tenant of the whole house, & the part con- 
sisting of the six rooms was not in existence 
as a separate dwelling, & consequently, the 
said part of the dwelling-house was decon- 
trolled. — Kingsley v . Adler, [1929] 1 
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K. B. 625 ; 98 L. J. K. B. 218 ; 140 L. T. 
488 ; 98 J. P. 107 ; 46 T. L. B. 226 ; 73 
SoL Jo. 03 i 27 L. G. B. 220, D. 0. 

78500. Contractual tenant.] — By an 

agreement for a lease dated Jan. 81, 1919, 
the shop Sc premises, No. 9, O. S., B., were 
let to W. for a term of two years from Mar. 25, 
1919, at a rent of £45 per annum , the tenancy 
to continue thereafter, but to be terminable 
by six months* notice in writing. On 
Sept. 16, 1921, the landlord gave W. six 
months’ notice to determine the tenancy, 
which expired on Mar, 25, 1922, but W. con- 
tinued to occupy the premises at a rent of £54 
per annum after the notice expired. On May 7 , 
1926, W. died, having by his will appointed 
his wife his sole executrix Sc universal legatee. 
Mrs. W. did not go into physical possession 
of the premises before May 26, 1926, when 
she entered into an agreement to take the 
premises on a three years’ tenancy at the 
same rent. On July 26, 1926, she assigned 
the benefit of the agreement to deft. On 
Dec. 6, 1927, pltfs. acquired the freehold of 
the premises, Sc on Jan. 5, 1928, gave notice 
to deft, terminating the tenancy at the 
expiration of the term. Deft., however, 
claimed to hold over under Rent & Mortgage 
Interest Restriction Acts, 1920 & 1923, <fc 
j)ltfs. brought these proceedings for posses- 
sion, claiming that although the premises 
had been a dwelling-house within the Acte 
they had been decontrolled as a result of the 
agreement of May 26, 1926. On appeal from 
an order made by the county court judge for 
ossession s — Held : (1) there was evidence 
efore the county court judge to support his 
finding that W. became a contractual tenant 
at the increased rent after the termination 
of the tenancy agreement of Jan. 31, 1919 ; 
(2) Mrs. W. was consequently a contractual 
tenant at the date of the agreement of 
May 26, 1926 ; (3) the agreement of May 26, 
1926, therefore operated to decontrol the 
premises. There is no reason for giving 
“ the tenant” in 1923 Act, s. 2 (2), the 
limited meaning of statutory tenant. — 
Abbey v. Barnstyn, [1930] 1 K. B. 660 ; 89 

L. J. K. B. 369 ; 142 L. T. 619 ; 94 J. P. 
196 ; 46 T. L. R. 293 ; 28 L. G. R. 313, 
D. 0. 

7359(1. Meaning of “ valid lease ” — Lease 

at rent exceeding standard rent.]— A dwelling- 
house within the scope of the Rent Restric- 
tion Acta was let by the landlord to the 
tenant for a term of more than two years at 
a rent which exceeded the standard rent 
together with the increases permitted by the 
Acts. The lease conferred on the tenant 
an option to determine at the end of the first 
year; — Held: (1) the lease was a “valid 
lease ” within sect. 2 (2) of 1923 Act not- 
withstanding that the rent received exceeded 
the rent ohargeable thereunder : [2) the 

tenant’^ option to determine at the end of 
the first year did not prevent the term being 
a “ term of not less than two years ” within the 
sub-sect., Sc consequently that the Acts had 
ceased to apply to the dwelling-house as 
from the commencement of the term. — 
Quinlan v. Avis (1933), 149 L. T. 214 ; 77 
Sol. Jo. 355, D. 0. 

7859e. Meaning of “ term of not less than two 

years ** — Lease with option to determine by 
tenant.] — Quinlan v. Avis, No. 7859d, ante. 


7359f. Whether premises recontrolled — Rent & 
Mortgage Interest Restrictions (Amendment) 
Act, 1938 (c. 32), s. 2.]— On July 18, 1933, 
the date of the passing of the Act of 1933, a 
dwelling-house in the district, Sc of the rate- 
able value above mentioned, was occupied 
by the landlord, Sc accordingly decontrolled 
under the Act of 1923, Sc after that date it 
was vacated by the landlord & let to a tenant 
at a rent of 14s. 9 d. a week ; — Held : by the 
Ct. of Appeal the house was not recontrolled 
by sect. 2 (1) of the Act of 1933, for the 
reasons ; (a) that it was not a “ dwelling- 
house ” within that sub-sect., inasmuch as, 
not having been let as a separate dwelling 
at the date of the passing of the Act, it did 
not come within the definition of that ex- 
pression in sect. 16 (1) of the Act ; Sc (b) that 
sub -sect, had not a retrospective operation 
as regards a house which was decontrolled 
& unlet at the date of the passing of the Act, 
Sc did not recontrol such a house. — Brooks 
v. Brimecome, [1937] 2 K. B. 675 ; [1937] 
2 AH E. R. 687 ; 106 L. J. K. B. 801 ; 157 
; L. T. 417 ; 53 T. L. R. 727 ; 81 Sol. Jo. 435, 
C. A. 

7869g. .] — In 1928, a landlord obtained 

possession of a dwelling-house, which there- 
upon became decontrolled. He then sub- 
divided it into two, without any structural 
alterations. The rateable value of*the whole 
house was at all material times over £20 Sc 
that of each half under that value, the house 
being within the metropolitan police area. 
Upon the coming into force of the 1933 Act, 
no application was made to register either 
half of the house as decontrolled. The tenant 
of one half applied for the rent to be appor- 
tioned, Sc contended that the 1933 Act had 
the effect of bringing both halves within the 
operation of the principal Act : — Held : 
as the rateable value of the whole house was 
over £20 at all material times, it was not 
permissible to apply the 1933 Act to a part 
thereof, & thereby to exclude that part from 
the decontrol in 1928. The application for 
apportionment of rent ought, therefore, to be 
refused. — Fox v. Marshall, [1938] 4 All 
E. R. 773 ; 55 T. L. R, 283 ; 83 Sol. Jo. 33, 
C. A. 

Annotat ion Folld. Rynolds v. Phillips, [1939] 3 All K. R. 

678, O.A. 

7361a. .] — Two adjacent flats in a block 

of flats were controlled under the Rent 
Restrictions Acts Sc were let to two tenants 
at a rent of 6s, 2d. per week for each flat. 
In June, 1935, the tenant of one of the flats 
left, Sc the landlords then made alterations 
in the two flats in order to turn them into 
one flat. A hole was made in the wall 
between the two flats Sc a doorwa^ made. 
The outside doorway of one flat was bricked 
up. The kitchen range in the sitting-room 
or one of the flats was taken away Sc another 
range substituted. Both the flats were then 
known by one number, Sc the tenant of one 
of the flats took over the other flat at a rent 
of 15s. a week, which was later increased to 
17s. The tenant having fallen into arrear 
with his rent, the landlords commenced 
proceedings to recover possession of the 
premises. The tenant claimed that the 
premises were controlled under the Bent 
Restrictions Acts. The county ct. judge 



Vol. XXXI.— Landlord and Tenant. Cases 7361a— 7861d, 


held that the alterations had not changed the 
identity of the two flats & that the combined 
flat continued to be subject to the Rent 
Restrictions Acts. On appeal to the Ct. 
of Appeal : — Held : the two flats did not 
continue to exist as separate dwelling-houses 
after the alterations, & the combined flat -was 
first let as a separate dwelling in June, 1935, 
because before that date it did not exist, & 
therefore was not a dwelling-house within 
Rent & Mortgage Interest Restrictions 
(Amendment) Act, 1933, s. 1 (2), to which 
the Rent Restrictions Acts applied, & there- 
fore was not a dwelling-house under Increase 
of Rent & Mortgage Interest (Restrictions) 
Act, 1938, s. 2 (1), because at the time of the 
assing of that Act it was not a dwelling- 
ouse to which the principal Acts applied 
immediately before the passing of the 1938 
Act. — R. & P. Properties, Ltd. v. Baldwin, 
[1939] 1 K. B. 401 ; [1938] 4 All E. R. 845 ; 
108 L. J. K. B. 463 ; 100 L. T. 445 ; 83 
Sol. Jo. 33, C. A. 

7361b. .] — Applt. had, up to 1924, been 

the tenant of the two upper floors of a con- 
trolled house. In 1924, he acquired the whole 
house & obtained possession of it. In 1928, 
the house was divided in a different manner 
from what it had been previously into 
separate tenements, which were let to tenants, 
one of whom was resp. Applt. had not made 


any application to register the house as 
decontrolled. In an action by applt. to 
recover arrears of rent, resp. contended that 
the portion of the house which was let to 
him was one to which the 1920 Act had 
applied, & that therefore, as it had not been 
registered as decontrolled, it was still a 
controlled dwelling-house ‘within the Acts : — 
Held : when the landlord obtained posses- 
sion of the whole house in 1924, the house 
became decontrolled. Nothing that had 
subsequently happened operated to bring any 
portion of the house within sect. 2 (2) of the 
1933 Act, & therefore the portion let to 
resp. was decontrolled. — Rynoldb v. Phil- 
lips, [1939] 3 All E. R. 678 ; 108 L. J. K. B. 
742 ; 161 L. T. 215 ; 83 Sol. Jo. 089, C. A. 

7301c. Onus of proof.]— White v. Bembridge, 
No. 7092a, ante. 

7361d. .] — Since the passing of the Rent & 

Mtge. Interest Restrictions (Amendment) 
Act, 1933 (c. 32), the onus lies upon the 
tenant of a dwelling house of showing that the 
house is still controlled, even though the rate- 
able value of the house is less than £20 a 
year, & not upon the landlord of showing that 
the house has been decontrolled. — H egin- 
bottam v. Watts, [1936] 2 K. B. 0 ; [1938] 
2 All E. R. 153 ; 105 L. J. K. B. 337 ; 165 
L. T. 14 ; 62 T. L. R. 498 ; 80 Sol. Jo. 405, 
C. A. 
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LIBEL AND SLANDER. 


Part I. — I 

4* Add . Annotations : — Refd. Broome v . Agar 

(1928), 138 L. T. 698 ; Lockhart v. Harrison 
(1928), 139 L. T. 621. 

18. Add, Annotations : — Consd. Broome v. Agar 
(1928), 138 L. T. 698. Refd. Lockhart v. 
Harrison (1928), 139 L. T. 621. 

23. Add, Annotation: — As to (3) Consd. Yous- 
soupoff v. Metro-Goldwyn-Mayer Pictures, 
Ltd. (1934), 60 T. L. R. 581. 

24a. Limerick.] — Tolley v. Fry J. S. & Sons, 
Ltd., No. 167a, post. 

24b. “ Talkie.”] — (1) Defamation through the 
agency of mechanically reproduced pictures & 
words — for example, a “ talking ” cine- 


n General. 

matograph film — constitutes a libel & not a 
slander. 

(2) To say of a woman that she has been 
ravished is defamatory of her as tending to 
cause her to be shunned & avoided although 
it involves no moral turpitude on her part. — 
Youssoupoff v . Metro-Goldwyn-Mayer 
Pictures, Ltd. (1934), 60 T. L. R. 581 ; 
sub nom . Alexandrovna (Princess) v. 
Metro-Goldwyn-Mayer Pictures, Ltd., 
78 Sol. Jo. 617, 0. A. 

Annotations: — As to (2) Consd. Bruce e. Odhams Press, Ltd., 
[1936] 1 K. B. G97. Raid. Byrne v. Deane, 11037] 1 
K. B. 818. Generally, Refd. Newstead v. London Express 
Newspaper, Ltd., [1939] 2 K. B. 317. 

26a. .] — Osborn v. Boulter (Thomas) & 

Son, No. 1084a, post. 


Part II. — Parties. 


41. Add. Annotations :—As to (1) Consd. Horwood 
v. Statesman Publishing Co. (1929), 98 

L. J. K. B. 450. Refd. The W. H. Randall, 


[1928] P. 41 ; 
All E. R. 199. 


Green v, Berliner, [1936] 1 


Part III. — Identity of 

53a. .] — Solomons v. Medex (1816), 1 Stark. I 55. 

191 ; 171 E. R. 443, N. P. I 


Person Defamed. 

Add. Annotation : — Consd. Bruce v. Odhams 
Press, Ltd., [1036] 1 All E. R. 287. 


PART II. SECT. 1, SUB-SECT. 8. 

sa. Action by unincorporated associa- 
tion. ] — An unincorporated assocn * 
which waa not registered as an assocn. 
at the time of the publication of an 
alleged libel, cannot sue for the libel 
Sc it cannot sue after incorporation for 
the injury alleged to be done to its 
members before it woe incorporated. — 
Gidney v, Anglo-Indian Sc Domi- 
ciled European Federation (1930), 
I. L. R. 8 Ran. 250.— IND. 


PART II. SECT. 2, SUB-SECT. 5. 

g i. .] — The publication of a 

libel, composed by one, printed by 
another, Sc distributed by a third, is a 
Joint tort, with joint & several liability. 
Where it is published in a newspaper, 
the injured person may sue in the same 
action the editor, the proprietor, the 

S rlnter, Sc the publisher, or such of 
hem as he thinks fit, Sc each is liable 
on the Judgment for the whole amount ; 
the damnum flowing from a publication 
which is the joint act of all. It 
is immaterial that they defended 
separately, since there can be but one 
assessment of damages, which cannot 
be severed. Damages should be 
assessed, not according to the malice 
of one of the tortfeasors but according 
to the injury sustained by pltf., & 
the damages cannot he mitigated by a 
separate Judgment against a oo-deft. 
who stands clear of malice. — Popovich 
v. Lobay (NO. 2), [10371 2 W. W. R. 
523 ; 3 D. L. R. 715 ; 45 Man. L. R. 
327 ; 09 Can. C. C. 163.— CAN. 

g 11. .1 — Participants in a news- 
paper libel are not joint tortfeasors 
with respect to different publications. — 
Lambert v . Thomson, [19371 2 D. L. R. 
062 ; O. R. 341 ; 68 Can. C. O. 253 ; 


revsd., 11938] 2 D. L. R. 545 ; S. ('. it. 
253. — CAN. 

g iii. — — .J — On the trial together 
of three separate actions for libel 
brought against a printing & publish- 
ing co . : — Held : tho dofenco that deft, 
did not publish the articlo complained 
of was not sustained. Export evi- 
dence on behalf of pltfs. to prove by 
way of comparison with newspapers 
admittedly printed by deft, that tho 
article complained of had been printed 
on tho same presses was admitted.— 
Lobay v. Workers & Farmers 
Publishing Assocn., Ltd., [1939J 1 
W. W. R. 220.— CAN. 

PART III. SECT. 1. 

1 i. .] — Thomson Sc Co. v . 

McNulty (1927), 71 Sol. Jo. 744, H. L. 
—SCOT. 

PART III. SECT. 2. 

66 iv. Evidence of sense in 

which understood — Intention imma- 
terial.]— Where deft: published an 
article which the ot. found waa in- 
tended to convey the meaning that one 
or more of the editorial staff of a certain 
newspaper had deliberately falsified 
for political purposes, a correct report 
of a speech & witnesses were called 
who stated that they understood the 
words to refer to the editor of the news- 

£ aper : — n e id : the article applied to 
tie editor, & it was no defence to show 
that the writer had not intended to 
refer to the editor. — Nasionale Pers 
v . Long, [1930J App. D. 87.— S. AF. 

66 v. .1 — Where a 

libel, in the sense of an innuendo from 
an article in a newspaper, appears to 
apply to a class & an individual of the 
ofrjw i b capable of being identified 
with it by reasonable persons who knew 

1 


him, on aceount of the descriptions in 
the articlo Sc in certain earlier reports 
in tho paper, then such individual, 
though not named, can maintain an 
action in respect of the libel. — Baba 
Gurdit Singh v. “ Statesman/* Ltd. 
(1935), I. L. R. 62 Cal. 838.— IND. 

66 vi. — .] — Where the 

defamatory articles, publlshod in a 
newspaper, related to the alloged 
immoral conduct of the girls of a 
particular college, but no particular 
girl or girls were named in or identifi- 
able from the articles. Sc the complaint 
was fllod by a number of girls of the 
college : — Held : the author of tho 
articles was rightly convicted under tho 
Indian Penal Code, inasmuch as the 
inevitable effect of the articles on 
the mind of the reader must be to make 
him believe that it was habitual with 
the girls of the college to misbehave 
in the ways mentioned, so that all the 
girls in the college collectively Sc each 
girl individually must suffer in reputa- 
tion. — Emperor v . Wahid Ullah 
Ahrari (1935), I. L. R. 57 All. 1012.— 
IND. 


66 vil. .] — If defama- 

tory words, capable of relating to more 
than one person, are found actually to 
disparage each of them among the 
respective groups of tho community 
which know them, because tho words 
are reasonably understood to refer 
to each of them, then they may 
all maintain actions, & this notwith- 
standing that the writer or publisher 
intended to refer to still another person 
to whom his words were also capable of 
referring. — Leb v. Wilson Sc ItUa&is- 
nox (1935), 51 O. L. R. 276 : 41 Argus 
L. R. 61 ; [1935] V, L. & 113 ; 8 
A. L. J. 346.— AUS. 
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Cases 75— 109c. English and Empire Digest Supplement. 


75. Add. Annotation : — As to (1) Held. Cassidy v. 
Daily Mirror Newspapers, [1929] 2 K. B. 831. 

77. Add. Annotations : — Apld. Cassidy v. Dally 
Mirror Newspapers, [1029] 2 K. B. 831. 
Consd. Youssoupoff v. Metro-Gold wyn- 

Mayer Pictures, Ltd. (1934), 50 T. L. R. 581; 
Bruce v . Odhams Press, Ltd., [1936] 1 All 
K. R. 287 ; Newstead v. London Express 
Newspaper, Ltd., [1939] 2 K. B. 317. Held. 
Thomson v. McNulty (1927), 71 Sol. Jo. 744 ; 
Franklin v. Daily Mirror Newspapers, Ltd. 
(1933), 149 L. T. 433. 

77a. True statement about existing person of same 
name as plaintiff.] — Defts. published in their 
daily newspaper, under the heading “ Why 
do people commit bigamy ? ” the following 
paragraph : “ Harold Newstead, 30-year-old 
Camberwell man, who was jailed for nine 
months, liked having two wives at once. 
Married legally for a second time in 1932 — 
his legal wife is pictured right, above — he 
unlawfully married nineteen-year-old Doris 
Hkelly (left above). He said ‘ I kept them 
both till the police interfered. * ” Pltf., 
Harold Cecil Newstead, a hairdresser, aged 
about thirty, who assisted his father at 
Camberwell Road, Camberwell, & who 
asserted that he was known as Harold 
Newstead, complained that the words were 


defamatory, & were reasonably understood 
by a number of people to refer to him. He 
therefore claimed damages. The defence was 
that the words were intended & understood 
to refer to another existing person of the 
name & description therein contained, in 
relation to whom they were true. The jury, 
while returning answers to the last four of 
the five questions left to them, were unable 
to agree as to the first, which was : “ Would 
reasonable persons understand the words 
complained of to refer to pltf.” ? They were 
accordingly discharged, & the case adjourned 
for further consideration as to the effect to 
be given to the findings of the jury on the 
other questions : — Held : the principle in 
Jones v. E. Hutton & Co. applied, <fe the 
fact that the words complained of were 
intended to refer to, & were true of, an exist- 
ing person, who was not pltf., did not afford 
a defence to the action ; an answer to the 
question whether reasonable persons would 
understand the words complained of to 
refer to pltf. waB essential to the success of 
* pltf. in the action ; & therefore no judgment 
could be entered. — Newstead v. London 
# Express Newspaper, Ltd., [1939] 2 K. B. 
317 ; [1939] 3 All E. R. 263 ; 108 L. J. K. B. 
618 ; 161 L. T. 236 ; 65 T. L. R. 679 ; 83 
Sol. Jo. 548 ; affd. y [1939] 4 A11E. R. 319, C. A. 


Part IV. — The Statement. 


109a. Accusation of causing religious unrest.] — 

Strickland V. Bonnici (1934), 78 Sol. Jo. 
820, P. C. 

109b. Accusation of being informer.] — Pltf. was 
a member of a club in which there had been 
some gambling machines. As a result of a 
complaint being made to the police, the 
machines were removed. A lampoon, which 
pltf. alleged referred to him & suggested that 
it was he who had informed the police, was 
put up on a wall in the club. The concluding 
words of the lampoon were : “ But he who 
gave the game away, may he bymn in hell 
& rue the day.” Defts., husband & wife, 
were the proprietors, & the female deft, the 
secretary of the club. In an action for libel 
pltf. alleged that the words were defamatory 
& that defts. had published them by allowing 
the lampoon to remain on the wall : — Held : 
(1) it is not defamatory to say of a man he 
has informed the police of a crime ; ( per 

Slesser & Greene, L.JJ.) the words in the 
present case were not defamatory ; ( per 

Greer, L.J.) the words were defamatory, 
because they meant something more than the 
mere fact that the police had been informed 
of a crime. They meant that the pltf. had 
been guilty of disloyalty to fellow-members of 
his club', (2) (Slesser, L.J., dissenting in 
the case t>f the male deft. ) ; there was evidence 
of publication against both defts. — Byrne v. 
DEANE, [1937] 1 K. B. 818 ; [1937] 2 All 


E. R. 204 ; 106 L. 3. K. B. 533 ; 157 L. T. 
10 ; 53 T. L. R. 469 ; 81 Sol. Jo. 236, C. A. 

109c. Letters between Insurance company & 
solicitors — Relating to admission of negligence 
of insured.] — Pltf. took out with an insurance 
co. a motor insurance policy containing a 
clause that pltf. would not incur any expense 
whether in respect of litigation or otherwise 
or make any payment, settlement, arrange- 
ment or admission of liability for which the 
co. might be liable under the policy without 
the written authority of the co., & that the 
co. should have absolute conduct & control 
of all or any proceedings against pltf. Pltf.’s 
car was run into by a motor lorry, the collision 
being caused solely by the negligence of the 
lorry driver. A passenger in pltf.’s car was 
seriously injured, & issued a writ against the 
owners of the lorry & also, at their request, 
against pltf. The latter informed the insur- 
ance co., & left the matter in its hands, as he 
was bound to do under the policy. The co. 
sent the papers to its solrs., who entered an 
appearance to the writ & acted in the conduct 
of the defence. Neither the co. nor the solrs. 
ever at any time communicated with pltf. in 
any way, & eventually the solrs. delivered a 
defence on behalf of pltf. admitting that the 
accident was caused solely by his negligence 
& wrote a letter to this effect to the solrs. 
opposing them. Having accidentally found 
out what was happening, pltf. protested to 


PART IV. SECT. U SUB-SECT. 1.— B. 

92 II. Publication of authorised patent 
medicine testimonial. ] — Deft, published 
In the newspapers a testimonial pur- 
porting to have been given by pltf. 
recommending the use of a patent 
medicine sola by deft. Pltf. had not 


given or authorised the publication of 
the testimonial : — Held : the testi- 
monial was oap&bld of being held 
defamatory &, on the evidence, 
defamation had been established. — 
Maratti (or Masotti) v , Acme Pro- 
ducts, Ltd.. [19301 3 W. W. R. 43 ; 
4 D. L. R. 6bl.-5lAN. 


n I. Accusation of being spy.] — Pltf. 
alleged that be had been called a 
Nationalist spy, but alleged no special 
circumstances • — Held : the words were 
not per se defamatory. — Habpajceb v. 
Tjabrin g (1987), 48 N, L. R. 143. — 
3. AF. 



VoL XX XU. — Libel and Slander. Cases 109c — 146. 


the local agent of the insurance co., to which 
agent the latter wrote: “If we had 
repudiated liability we ran a very serious risk 
of the ct. holding a different view.** At 
the trial of the action, judgment was entered 
against pltf. for £1,124 12s. 10d., damages 
& costs, which sums were at once discharged 
by the insurance co. Pltf. now claimed 
dama ges against the solrs. & the insurance 
co. for breach of duty, negligence & libel : — 
Held: (1) the terms of the policy clearly 
entitled the insurers to nominate a solr. to 
act in the conduct of the proceedings ; (2) 
such solr. was bound to act bond fide in what 
he considered to be the common interest of 
the insurers & the insured, &, upon the facts, 
he had not done so ; (3) the damages for 
breach of duty were only nominal, since the 
sums recovered in the action were at once 
paid by the insurance co. Pltf. could only 
sue the solrs. in contract & had no cause of 
action against them in tort ; (4) assuming 
that the occasion upon which the letter 
admitting negligence was written was a 
privileged one, there was evidence of malice. 
— Groom v. Crocker, [1939] 1 K. B. 194 ; 
[1938] 2 AH E. R. 394 ; 108 L. J. K. B. 296 ; 
158 L. T. 477 ; 54 T. L. R. 861 ; 82 Sol. Jo. 
374, 0. A. 

109d. Allegation that firm refused to accept award 
of conciliation board.] — Pltf. co., a firm of 
haulage contractors, & its managing director, 
brought actions for libel against six news- 
papers. In five of the cases the words com- 
plained of alleged that pltf. co. had refused 
to accept an interim wages award of i* joint 
conciliation board for the road transport 
industry, & that, in consequence of that, 
members of a trades union had refused to 
handle the firm’s goods at Hull & Liverpool 
Docks. In the sixth action, the words com- 
plained of were similar, but it was also stated 
that the managing director was chairman of 
the Yorkshire Area Joint Conciliation Board, 
& had taken an active part in the formula- 
tion of the Yorkshire employers’ scheme. In 
the innuendo, it was pleaded in each action 
that the words meant, inter alia , that pltf. 
co. had refused to honour the award, but had 
been compelled so to do by the refusal of the 
unions to handle its goods, that it was carrying 
on business in an illegal & unworthy manner, & 
that the managing director was the cause 
thereof, & was unfitted to retain such position : 
— Held: (1) the words complained of in their 
natural & ordinary meaning were defamatory, 
being such as might convey to a fair-minded 
man a reflection upon pltf. ; (2) there should 
be no new trial : per Greer, L. J., because 
the words were not defamatory ; per Slesser, 
L.J., because the plea of justification was 
bound to succeed ; (3) in the sixth action 
the words were defamatory & there should 
be a new trial. — Holds worth, Ltd. v. 
Associated Newspapers, Ltd., [1937] 3 
A11E. R. 872; 107 L. J. K. B. 09 ; 167 L. T. 


109e. Reflection on prowess of boxer.] — McCor- 
mick v . Bennison (1938), 82 Sol. Jo. 869, 
C. A. 

1091. Reflection on umpire at tennis match.] — 

Williams v. Associated Newspapers, Ltd. 
(1938), 82 Sol. Jo. 294, C. A. 

121. Add. Annotations : — As to (2) Apld. Tolley v. 
Fry & Sons, Ltd., [1931] A. C. 333. As 
to (8) Refd. British Russian Gazette <fc Trade 
Outlook, Ltd. v. Associated Newspapers, Ltd., 
Talbot v. Associated Newspapers, Ltd., [1933] 
2 K. B. 616. As to (4) Consd. Lockhart v. 
Harrison (1928), 139 L. T. 621. Generally , 
Consd. Cassidy v. Daily Mirror Newspapers, 
[1929] 2 K. B. 331. 

129a. Accusation of being Jew hater — Member of 
business largely carried on by Jews.] — Pltf. 
was employed by D., a member of the 
Diamond Corpn., under an agreement for a 
year beginning on Jan. 1, 1928. The agree- 
ment provided that : “ It is the intention of 
both parties to renew this agreement on 
expiry for a further period if mutually satis- 
factory terms can then be arranged.’* Pltf. 
continued in D.’s employment until he was 
given notice of dismissal, on Nov. 19, 1935, to 
take effect on Dec. 31, 1935. Pltf. alleged 
that deft, had made to D. certain statements 
defamatory of pltf., & he also alleged that 
deft, wrongfully & malicious! v induoed D. to 
commit a breach of contract by dismissing 
pltf. from his employment without proper 
notice. In an action for damages, the jury 
found (inter alia) that the expression “ [pltf.] 
is a Jew-hater ” was defamatory, & that the 
words referred to pltf. in relation to his 
business, but that no special damage had been 
proved. The iury also found that D. had 
committed a breach of his contract with 
pltf., <fe that deft, had wrongfully & malici- 
ously induced such breach. Deft. & D. were 
both of the Jewish faith, & the diamond 
business is largely carried on by persons of 
that faith: — Held: (1) to call a person a 
Jew-hater is defamatory ; (2) the words 

complained of were spoken of pltf. in relation 
to his business, & so were actionable without 
proof of special damage ; (3) the contract 
was not a yearly hiring, & pltf. was entitled 
to reasonable notice. There had therefore 
been a breach of this contract ; (4) (Slesser, 
L.J., dissenting) such breach had been 
procured by deft., & pltf. was therefore 
entitled to recover damages. — De Stempel v. 
Dunkels, [1938] 1 All E. R. 238 ; 158 L. T. 
85 : 54 T. L. R. 289 ; 82 Sol. Jo. 61, 0. A. ; 
a ffd. »ub nom. Dunkels v. De Stempel (1939), 
55 T. L. R. 056, H. L. 

135. Add. Annotation : — Consd. Tolley v. Fry J. S. 
& Sons (1929), 40 T. L. R. 108. 

146. Add. Annotation : — Refd. Sim v. Stretch, 
[1936] 2 All E. R. 1237. 

146. Add. Annotation : — Apld. Tolley v. Fry J. S. 
& Sons (1929), 46 T. L. R. 108. 


274 ; 63 T. L. R. 1029 ; 81 Sol. Jo. 685, C. A. 


PART IV. SECT. 1. SUB-SECT. 1«— 

0. (a). 

tb. “ I have taken judgment again* 
pou.'*] — Reap., being indebted to G. & 
Oo. on an aoootmt for goods purchased 
upon which summons had been issued, 
called upon G. & Oo. for the purpose 
of pointing out that the account was 
wrong. He was accompanied by a 
friend L. who knew the object of his 


visit. While discussing the account 
applt., a director of the Ann, said to 
resD* in the hearing of L> « P» (an 
employee of the firm) : ** I have taken 
Judgment against you & you can do 
what you lUe.” G. 8c Co. had not In 
tact taken Judgment, applt. § state; 
meat being based upon incorrect 
information obtained dv tetophone, 
during the oourse of the interview, by 
P. from the firm’s solrs., & conveyed 
O 


by P. to applt . : — Held .* the words 
were not doramatory P er ee t but were 
capable of a defamatory meaning. — 
Smith v . Lawrence (1929), 50 N. L. R, 
182. — S. AT. 

PART IV. SECT. 1, SUB-SECT. 1.— 
C. (b) vi. 

*d. Illegal bu*i » An action of 
defamation cannot be maintained by a 



Cases 167— 167c. 


English and Empire Digest Supplement. 


167. Add . Annotation : — Refd. Sim v . Stretch 
[1936] 2 All E. R. 1237. 

167a. Amateur sportsman — Imputation of pro- 
fessionalism.] — Defts., a firm of chocolate 
manufacturers, issued, as an advertisement 
of their goods, a caricature of pltf., a promi- 
nent amateur golfer, depicting him as playing 
golf, with a packet of their chocolate pro- 
truding from his pocket, & a caddy was 
represented with him, who also had a packet 
of chocolate, the excellence of which he 
likened to the excellence of pltf.’s drive. 
The advertisement was published without 
the knowledge or consent of pltf., who 
thereupon brought an action claiming 
damages, alleging that it constituted a libel. 
By his statement of claim he alleged that 
44 defts. thereby meant, & were understood 
to mean, that pltf. had agreed or permitted 
his portrait to be exhibited for the purpose 
of the advertisement of defts.’ chocolate ; 
that he had done so for gain & reward ; that 
he had prostituted his reputation as an 
amateur golf player for advertising purposes ; 
that he was seeking notoriety & gain by the 
means aforesaid ; & that he had been guilty 
of conduct unworthy of his status as an 
amateur golfer.” At the trial evidence was 
given by golfers to the effect that if an 
amateur golfer lent himself to a scheme for 
advertising, people might think he was not 
maintaining his amateur status, & that he 
might be called upon to resign his member- 
ship of any reputable club. It appeared 
from correspondence passing between defts. 
& their advertising agents that the question 
' of the possible effect on the amateur status 
of pltf. & others similarly caricatured had 
been brought to the attention of the defts. : — 
Held: in the circumstances in which the 
publication took place, as explained by the 
evidence, the caricature was capable of 
bearing the meaning alleged in the innuendo, 
& there ought to be a new trial limited to the 
assessment of damages. — Tolley v. Fry 
(J. S.) & Sons, Ltd., [1931] A. 0. 333 ; 100 
L. J. K. B. 328 ; 146 L. T. 1 ; 47 T. L. R. 
361 ; 76 Sol. Jo. 220, H. L. 

Annotation : — Refd. Byrne v. Deane, U937] 1 K. B. 818. 

167b. Jockey — Statement as to being warned off.] 

— Cookson v. Harewood, [1932] 2 K. B. 
478, n. ; 101 L. J. K. B. 394, n. ; 148 L. T. 
660, n., 0. A. 

Annotations -Consd. Chapman r. Ellesmere, [1932] 2 K. B. 

431. Reid. Wells v. Myddleton (1935), 78 Sol. Jo. 270. 

167c. .] — By rule 17 of the Rules of 

Racing of the Jockey Club : 44 The Stewards 
of the Jockey Club have power, at their dis- 
cretion, to grant, & to withdraw, licences to 
officials, trainers, jockeys, & racecourses ; 
to refuse to allow any person to act or con- 
tinue as an authorised agent ; to fix the dates 
on which all meetings shall be held ; to make 
inquiry jnto & deal with any matters relating 
to racing, & to warn any person off New- 
market Heath ; & to authorise the publica- 
tion in the Racing Calendar of their decisions 
respecting any of the above matters.” Pltf., 
who was a horse trainer, received from the 
stewards of the Jockey Club a trainer’s 
licence to train horses to run under the Rules 


of Racing during the year 1930. The licence 
was expressed to be subject to conditions, 
condition 3 of which provided that a trainer’s 
licence might be withdrawn or suspended by 
the stewards of the Jockey Club in their 
absolute discretion, & such withdrawal or 
suspension might be published in the Racing 
Calendar , the recognised organ of the Jockey 
Club, for any reason which might seem proper 
to them, & that the stewards should not be 
bound to state their reasons. Pltf. trained 
a horse which ran in a race at a meeting held 
under the Rules of the Jockey Club. After 
the race the acting stewards of the meeting 
ordered an examination of the horse, & on 
receiving a report of that examination they 
referred the matter to the stewards of the 
Jockey Club. The stewards held an inquiry, 
& their decision was communicated by the 
Club’s agents to the Press agencies & the 
Times y & was published by them. It was also 
published in the Racing Calendar. The 
decision contained the following statement : 
44 The stewards of the Jockey Club . . . 
after further investigation, satisfied them- 
selves that a drug had been administered to 
the horse for the purpose of the race in 
question. They disqualified the horse for 
this race & for all future races under their 
rules & warned O. C. Chapman the trainer of 
the horse off Newmarket Heath.” In an 
action by the trainer against the ^stewards, 
their agents & the Times Publishing Co., the 
proprietors of the Times , for libel, Hor- 
ridge, J., after holding that there was no 
evidence of malice, left questions to the jury 
which they answered to the effect that this 
statement was not true in the natural mean- 
ing of the words but meant that pltf. was a 
party to the actual doping of the horse, & 
they fixed the damages at £10,000, £3,000 & 
£3,000, in respect of the publication in the 
Racing Calendar , to the new agencies & in 
the Times respectively. Judgment was ac- 
cordingly entered for £13,000 against the 
stewards & their agents for publication in the 
Racing Calendar & to the news agencies, & 
£3,000 against the stewards, their agents, & 
the Times Publishing Co. for publication in 
the Times. On appeal: — Held: (1) in 
finding that the words published were not 
true in their natural meaning, the jury must 
have meant that the statement, which was 
literally true, involved an untrue innuendo 
which was defamatory ; (2) the publication 
of the decision of a domestic tribunal in the 
terms in which the tribunal bond fide embodied 
it, in the publication chosen by the parties as 
the means of communication between the 
tribunal & the section of the public interested, 
was privileged ; (3) the publication in the 
Racing Calendar of the stewards’ decision 
was therefore privileged, &, as pltf. had agreed 
to publication in that periodical of Hie 
stewards’ decision, it was immaterial that the 
Jury put a meaning on the words in which 
it was bond fide embodied by the stewards 
different from that which was intended by 
them ; (4) Horridge, J. was right in holding 
that there was no evidence of malice, & the 
aotion in regard to the privileged publication 
in the Racing Calendar therefore failed ; 


person who pursue* an u nlaw ful voce- transactions or any reputation aria- vocation or those acta or trans- 

tion or engages in unlawful ante or mg out of them. He is not, how- actions. — Wilkjnson v. Sporting Life 

transactions if to do so he must rely ever, deprived of protection to his Publications, Ltd. (1934), 49 C. L. R. 

upon that vocation or those acts or character or reputation ultra that 3C5. — A US. 
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(5) the publication to the news agencies & 
in the Times was not privileged, but the 
damages awarded both in respect of these 
publications as well as in respect of the 
publication in the Racing Calendar were 
excessive ; (6) there must in regard to the 
claims in respect of the publication to the 
news agencies & in the Times be a new trial, 
which ought not in all the circumstances to 
be limited to the question of damages, but 
to go also to the question whether there had 
been a libel. 

(7) Per Slesser, L.J. As publication of 
the stewards’ decision in the Raxing Calendar 
was assented to by pltf. <fc the publication 
was in fact a true statement of their decision, 
the principle of volenti non fit injuria applied, 
<fe no claim for damages in respect of that 
publication would lie. The fact that the 
decision was published in such a way as to 
give rise to a defamatory innuendo was a risk 
which pltf. by consenting to a report of the 
decision being published in the Racing 
Calendar , had elected to run. 

(8) Per Romer, L.J. The privilege given 
by the common law to reports of proceedings 
before a ct. of justice open to the public doos 
not extend to a proceeding before a domestic 
tribunal, such as the stewards of the Jockey 
Club, at which the public are not entitled to 
be present. — Chapman v. Ellesmere, [1932] 
2 K. B. 431 ; 101 L. J. K. B. 376 ; 146 L. T. 
638 ; 48 T. L. R. 309 ; 76 Sol. Jo. 248, C. A. 

Annotation: — As to (5) Gonsd. Standee v. South Easox 
Recorders, Ltd. (1934), 50 T. L. R. 365. 

171a. Charge of having borrowed money from 
servant.] — Pltf.’s housemaid re-entered the 
service of deft, on Apr. 12, 1934. On that 
date deft, addressed & sent a telegram to 
pltf. containing the following words : “ Edith 
has resumed her service with us to-day. 
Please send her possessions & the money 
you borrowed, also her wages to Old Barton. 


— Sim/* Pltf. claimed damages for libel, 
alleging that these words were defamatory, 
& further that by them deft, meant & was 
understood to mean that pltf. was in pecuniary 
difficulties, that by reason thereof he had 
been compelled to borrow & had in fact 
borrowed money from his housemaid, that 
he had failed to pay her her wages, & that 
he was a person to whom no bne ought to give 
any credit. Deft, denied that the words were 
reasonably capable of a defamatory meaning 
or of any of the meanings ascribed to them 
in the innuendo : — Held : the words com- 
plained of were not reasonably capable of 
a defamatory meaning, & judgment should 
therefore be entered for deft. — S im v. 
Stretch, [1936] 2 All E. R. 1237 ; 62 T. L. R. 
669 ; 80 Sol. Jo. 703, H. L. ? revsg . S. C. 
sub nom. Stretch v. Sim, 79 Sol. Jo. 453, 
C. A. 

Annotations: — Aplcl. Holdsworth, Ltd. v. Associated Nows* 

S ipors, Ltd., (19371 3 All E. R. S72. Refd. Do Stempel t?. 
unkeis, [1938] L All E. R. 238. 

174. Add. Annotation: — Consd. Tolley v . Fry J. S, 
& Sons (1929), 46 T. L. R. 108. 

177. Add. Annotation : — As to (2) Consd. De 
Stempel v. Dunkels, [1938] 1 All E. R. 238. 
188. Add. Annotation : — Refd. Tolley v . Fry J. S. 

& Sons (1929), 46 T. L. It. 108. 

229. Add. Annotation : — As to (1 ) Refd. Watt v. 

Longsdon (1929), 98 L. J. K. B. 711. 

292. Add. Annotation : — Consd. Tolley v. Fry J. S. 

& Sons (1929), 46 T. L. R. 108. 

343. Add. Annotation : — Refd. De Stempel v. 

Dunkels, [1938] 1 All E. R. 238. 

346. Add. Annotation : — Refd. Byrne v. Deane, 
[1937] 1 K. B. 818. 

349. Add. Annotation : — Refd. De Stempel v. 

Dunkels, [1938] l All E. R. 238. 

457. Add. Annotation:— Refd. Do Stempel v. 

Dunkels, L1938] 1 All E. R. 238. 


PART IV. SECT. 1, SUB-SECT. 2.— 

B. (a). 

178 1. Words of uncertain import .] — 
Robertson v. Robertson (1932), 45 
B. C. R. 460.— CAN. 

■o. Imputation of adultery — Not 
amounting to crime of seduction .] — 
Merkofpv. Pawluk, [1931] 1 W. W. R. 
669.— CAN. 

PART IV. SECT. 2, SUB-SECT. 1.— 

C. (a). 

240 I. Dishonest trading .] — 

Rahim Bakhsh v. Bacijoha Lal(1928), 
I. L. R. 51 All. 509.— IND. 

PART IV. SECT. 2. SUB-SECT. 1.— 

D. (a). 

847 1. Profession or catting must be 
carried on at time of publication.] — It is 
not defamatory to say of a man that 
he should not be allowed tn follow his 
calling because of injuries, which would 
make the pursuit of that calling 
dangerous to him, when there is no 
disparagement of him which lowers 
his reputation in the judgment of his 
fellow men, although such a statement, 
If false, might give rise to an action for 
injurious falsehood. The rule that a 
statement is not actionable per se as 
reflecting on another in the war of his 
calling unless he exercises or holds it 
at the time of the publication applies 
to actions for libel as well as to actions 
for slander. The rule, however, does 
not prevent a statement reflecting on a 
man In the discharge of a former office 
from being actionable per se where it is 
also defamatory of him as a man.— 
Henderson v. Thompson, [1934] N. Z. 
L. R. 444. — N.Z. 


sd. Accusation of unethical practice.] 
— Deft, dictated to hia stenographer a 
letter addressed & sent to pltf., who 
was a real estate agent. In which it 
was stated that pltf. was guilty of 
“ unethical praotice ” : — Held : an 
imputation upon pltf. In the way of 
his vocation 8c touching his calling & 
actionable without proof of special 
damage. — Lawrence v. Finch, [19311 
1 I). L. R. 689 : 06 O. L. R. 451.— CAN. 


PART IV. SECT. 2, SUB-SECT. 1.— 

D. <b). 

so. Painter — Imputation of non- 
membership of trade union.] — Held: 
not defamatory, as the words did 
touch pltf. in his vocation, nor were 
they spoken of him in the way of his 
calling, so as to be actionable without 
speolal damage. — M'M ullan v. Mul- 
itall & Farrell, [1929] I. R. 470. — 
IR. 


PART IV. SECT. 2. SUB-SECT. 1.— 
D. (o). 

im. Intemperance.] — Word* which 
impute conduct to a clergyman which 
in his denomination would be ground 
for his removal or degradation are 
slanderous per se. Deft, referred, in 
a debate, to the case of a clergyman 
going to a wedding, at which be 
officiated, after he had “ loaded up his 
family, & with a bottle of home-brew 
in his hip pocket, another under his 
arm,” etc. The words were under- 
stood by many of those who heard 
them to refer to pltf.: — Held : said 
imputation was slanderous per se . — 
Stklzer v. Domm, [19321 2 W. W. R. 
139.— CAN. 


PART IV. SECT. 2, SUB-SECT. 1.— 

D. (f). 

it. Stevedore — Misconduct as member 
of trade union .] — Pltf., a wharf -labourer, 
had accused deft., the union secretary, 
of being short in his oash. A meeting 
of the union was called to consider 
pltf.'s conduct, & thereat deft, called 
pltf. & others ” dirty stinking scabs 
& parasites,” & stated that they woro 
the first three men, in the event of 
industrial trouble, the union would 
have to fight. After discussion, tho 
meeting resolved that pltf. apologise 
tn deft., or in default, should resign. 
Pltf. did not do either, &, at a subse- 
quent meeting, was expelled from the 
union for not abiding by a decision of 
the meeting. Deft, thereafter success- 
fully objected to pltf. being employed 
as a stevedore : — Held : the words 
were not applicable to pltf. *6 conduct 
in his calling, & were not actionable 
per se. — Taylor v. Hamilton, 11927] 
S. A. 8. R. 314— AUS. 

sw. Railway employee — Misconduct 
utith traveller.]— A letter of dismissal 
falsely charging a railway employee 
with misconduct with a woman pas- 
senger constitutes actionable libel with- 
out proof of malice, when the letter 
remains on tbe files of the employer 
accessible to other employees. — E dge- 
worth v. New York Central, [1936] 
2 D. L. R. 577 ; O. R. 460. — CAN. 

PART IV. SECT. 2, SUB-SECT. 1.— 

E. (b). 

sv. Treasurer. \ — Pltf. who was 
treasurer of a social service assoc n. 
published a financial statement of the 
society & submitted it to a meeting 
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525a. Candidate lor seat In Parliament.] — Defama- 
tory words* which are actionable in them- 
selves, are not the less so because they are 
alleged to have been spoken of one as a 
candidate to serve in parliament. — Harwood 
v. Astley (1804), 1 Bos. & P. N. B. 47 ; 127 
H. B. 875, Bx. Ch. 

Annotation : — Refd. Pankhurst v. Hamilton (1887), 3 T. L. H, 
500. 

541. Add Annotation : — Refd. Broome v. Agar 
(1928), 138 L. T. 698 

561. Add. Annotation : — Consd. Gray v. Jones, 
[1939] 1 All E. B. 798. 

577. Add. Annotation : — Consd. Cassidy v. Daily 
Mirror Newspapers, [1929] 2 K. B. 881. 

596. Add. Annotation: — Consd. Gray v . Jones, 
[1939] 1 All E. R. 798. 


672a. .]— Plunxet v. Gilmorje (1725), 

Fortes. Bep. 211 ; 8 Mod. Bep. 215 ; 92 
E. B. 822. 

771a. "He robbed J. W.”]— The words, “ He 
robbed J. W.” are actionable, as imputing an 
offence punishable by law. If they were 
used in any other sense deft, must show it. — 
Tomlinson v . Brittle® ank (1833), 4 B. & 
Ad. 630 ; 1 Nev. & M. K. B. 455 ; 2 L. J. 
K. B. 105 ; 110 E. B. 593. 

774. Add. Annotation : — Refd. Gray v. Jones, 
[1930] 1 All E. B. 798. 

831. Add. Annotation: — Refd. Gray v. Jones, 
[1939] 1 All E. B. 798. 

858. Add. Annotation : — Consd. Gray v. Jones, 
[1939] 1 All E. R. 798. 


596a. "You have a conviction."]— In an action 
for slander, it was proved that deft, said to 
pltf. : “ You are a convicted person. I will 
not have you here. You have a conviction.” 
It was contended that these words were not 
actionable without proof of special damage. 
Deft, had paid into ct. the sum of £25, & 
the jury by their verdict awarded that sum 
a& damages: — Held: (1) these words were 
actionable without proof of special damage. 
The basis of such an action is not that the 
words put the person defamed in jeopardy of 
a criminal prosecution, but tiiat they cause 
other people to shun that person & to exclude 
him from society ; (2) upon these words, the 
jury were entitled to find that pltf. was 
alleged to have been convicted of an offence 
for which she might be sent to prison ; 
(3) there having been no evidence specially 
directed to the question of quantum, the 
order as to costs should be that pltf. recover 
his general costs of the action down to the 
date of payment in & the costs incurred after 
that date on the issue of liability. — Gray v . 
Jonhs, [1939] 1 All E. B. 798; 100 L. T. 
361 ; 55 T. L. R. 437 ; 83 Sol. Jo. 278. 


Sub-sect. 4. — Imputation of Unchastity in 
Female. 

866a. Photograph o! husband of plaintiff with 
another woman — Alleged to be engaged.] — 

(1) Defta. published in a newspaper a photo- 
' graph of one O. & a Miss X. together with the 
' words “ Mr. 0., the race-horse owner, & 
Miss X., whose engagement has been 
announced.” Pltf. was, & was known 
among her acquaintances as, the lawful wife 
of 0. ; but defts. did not know this : — Held : 
the publication was capable of conveying 
a meaning defamatory of pltf. &, the jury 
having found that it conveyed to reasonably 
minded people an aspersion on her moral 
character, that she was entitled to damages. 

It is impossible for the person publishing 
a statement which, to those who know certain 
facts, is capable of a defamatory meaning 
in regard to A., to defend himself by saying : 
” I never heard of A. & did not mean to 
injure him.” If he publishes words reason- 
ably capable of being read as relating 
directly or indirectly to A. &, to those who 
know the facts about A., capable of a defama- 
tory meaning, he must take the consequences 


of the society. The statement did not 
contain the name of deft, among those 
who contributed to the funds of the 
assocn. Deft, later stated to third 
parties that he had contributed to the 
assocn. by the payment of $5 by 
cheque : — Held : the statement made 
by deft, might be most Injurious to 
pltf., & If true would Justify his removal 
from offloe, & the repetition of the 
words was the natural consequence 
of deft, ttering them. — C ooper v. 
W ARBURTON , [1031 1 44 B. C. R. 328. — 


PART IV. SECT. 2. SUB-SECT. 1.— 
E. (o) ill. 

523 i. Member of Parliament.] — The 
term " offloe M includes the position of 
a member of Parliament, whether or 
not such person holds an offloe in the 
stri ct oo mmon-law sense of the term. — 
Prattbn e. The Labour Daily, Ltd., 
[10261 V. L. R, 115 ; 47 A. L. 147 ; 
[1926] Argos L.-R, 152.— AUS. 

PART IV. SECT. 2. SUB-SECT. 2.— 
A. (a). 

. 549 i. Description of crime in technical 
terms unnecessary.] — In order for words 
to be actionable per se as an Imputation 
of the commission of a crime they need 
not describe the crime in teoknioal 
Campbell, 

[19281 3 D. L. R. 907 ; [1938] 2 W. W, R. 
535.— CAN. 

sp. “Serious misdemeanour .”3 — The 
words “ serious misdemeanour " are 
prima facie defamatory, & an innuendo 


Is not neoessary. — Helps v. Natal 
Witness, Ltd., [1937] A. D. 45.— 

S. AF. 

PART IV. SECT. 2, SUB-SECT. 2.— 
A. (o). 

sg. Stealing names addresses from 
flies. ]— Lawrence v. Finch, [1931 J 1 
D. L. R. 689.— CAN. 


PART IV. SECT. 2, SUB-SECT. 2,— 
B. (a). 

559 ill. .] — Words which impute, 

not the actual commission of a crime, 
but merely that the person spoken of 
would. If given the opportunity, com- 
mit a particular crime are not slander- 
ous per se. — Dubord v. Lambert, 
[1928] 3 D. L. R. 638 ; [1928] 2 W. W. R. 
529 ; 23 Alta. L. R. 491. — CAN. 


PART IV. SECT. 2. SUB-SECT. 2.— 

E (/). 

sl. M ^appropriation of trust funds. ] 
— The question of whether a statement 
charging the manager of an Insurance 
no. with misappropriation of trust 
funds is libellous as charging the com- 
mission of a crime is a question of fact 
for the jury. — Walkinshaw v. Drew, 
[1936] 4 D. L. R. 685 ; 67 Can. C. O. 
152.— CAN. 


PART IV. SECT. 2, SUB-SECT. 3. 

844 ii. .] — In the course of a 

quarrel, at which applt. was not 

S resent, between applt. *s wife & 
aughter on the one side & reap. & 


her sister on the other, resp. used 
words inferring that applt. was a bad 
character & suffered from a venereal 
disease : — Held : although applt. had 
not suffered any very serious Injury, 
or any real damage at all. It was a 
very serious matter for any person to 
say of another that he suffered from 
venereal disease, & the justice of the 
case would be met by awarding applt. 
£2 damages & costs. — Conway v. 
Westwood (1936), N. L. R. 245.— 
S. AF. 

858 i. Charge of having had disease .] — 
An imputation of past infection is not 
actionable per sc. — Halls v. Mitchell 
(1927), 59 O. L. R. 590 ; revsd. on other 
grounds, [19281 2 D. L. R. 97 ; [1928] 
S.C. K. 125.— CAN. 


PART IV. SECT. 2, SUB-SECT. 4. 

h I, .] — In order to succeed in 

an action under Libel Act, R. 8. M. 
1913 (o. 113), s. 12, the words com- 
plained of must unequivooably oharge 
adultery, etc. ; the action does not fie 
for words which may bear both an 
innocent & injurious meaning. — 
Williams v. Brow, [1927] 8 W.W. R. 
305 ; 36 Man. L. R. 101. — CAN. 

h ii. .] — A suit for defamation 

in respect of spoken words imputing 
unchastity is maintainable by a Hindu 
woman on the Original Bide of the 
High Ct. without proof of special 
damage. — Narayana Sah v. Kan- 
namma Bax (1981), LLR.65 Mad: 727. 
— IND. 
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of the defamatory inferences reasonably 
drawn from his words (Scrutton, L.J.). — 
Cassidy v. Daely Mirror Newspapers, 
[1929] 2 K. B. 331 ; 98 L. J. K. B. 595 ; 141 
L T. 404 ; 45 T. L. B. 486 ; 73 Sol. Jo. 348, 

0. A. 

Annotations : — Consd. Ralston v. Balaton, [1930] 2 K. B. 2381; 
Youssoupoff v. Metro-Goldwyh-Mayer Plotnres, Ltd. 
(1934), T. L. R. 581. Bruce v. Odhama Proas, Ltd., 
[1936] 1 All E. R. 287. Reid. British Russian Garotte & 
Trade Outlook, Ltd. v. Associated Newspapers, Ltd., 
Talbot Vi Associated Newspapers, Ltd., [1933] 2 K. 33. 616 ; 
Newstead v. London Express Newspaper, Ltd., [1939] 

2 K. B. 317. 

866b. Inscription on tombstone erected to living: 
wife*]— -Pltf. married deft, in 1893. In 1899 
the parties separated under a deed of separa- 
tion & thenceforward lived apart. By the 
deed of separation deft, covenanted to pay 
an annuity to pltf., & the deed also contained 
a covenant for further assurance. After the ; 
separation pltf. set up in business as a garage 
proprietor, & she subsequently converted 
this business into a private limited co. in 
which she held the majority of the Bbares & 
also was the chairman & managing director. 
In 1929 she saw in a churchyard near her 
husband’s residence a tombstone on which 
was the following inscription ; “In loving 
memory of Jennie the dearly beloved wife of 
W. R. Crawshay Ralston of the Bungalow, 
Valley. Died 20th May, 1916.” Deft, was 
the W. R. Crawshay Ralston mentioned in 
the inscription & he had caused the inscrip- 
tion to be made. Pltf. brought an action 
against her husband for libel & also for a 
declaration that she was the lawful wife of 
deft. : — Held : though the inscription was 
capable of a defamatory meaning, the pltf., 
by reason of Married Women’s Property 
Act, 1882 (c. 75), s. 12, could not sue her 
husband on it, the action being for a tort & 
not for the protection & security of her 
separate property. — Ralston v. Ralston, 
[1930] 2 K. B. 238 99 L. J. K. B- 266 ; 142 

L. T. 487. 

866c. Statement that woman has been ravished.] — 

Youssoupoff v, Metro-Goldwyn-Mayer 
Pictures, Ltd., No. 24b, ante. 

883. Add. Annotation :—As to (1) Consd. Tolley v. 
Fry J. S. & Sons (1929), 46 T. L. R. 108. 

885. Add. Annotations : — Refd. R. v. Denyer, 
[1920] 2 K. B. 258 ; Auto-Mart (London) v, 


PART IV. SECT. 4, SUB-SECT. 1. 

867 vi. .] — Sutter v. Brown, 

[1926] App. D. lfifi.— S. AF. 

867 vli. .] — In arriving at the 

meaning of words alleged to be 
defamatory, the words must be con- 
strued to have the meaning which a 
reasonable person reading them in their 
context would be likely to giro them. — 
Johnson v. Rand Daily Mails, 
(19281 App. D. 190. — S. AF. 

876 .] — Deft, published of the 

directors of pltfs., an incorporated 
building society, in a newspaper, a 
notice stating, amongst other matters, 
that “ certain persons representing 
themselves to be directors of the society 
had been self-appointed by the most 
despicable, foul, Sc fraudulent means, 
& in consequence, all business trans- 
acted by them ... is wholly & 
entirely oontrary to rules Sc regulations 
& law ” .—Held : the paragraph was 
capable of the meaning attributed te 
it, namely, that the business oftho 
society was being illegally transacted. 
Sc as such it wasdefamatory of DltfB. — 
Gwen Sound Building* Sc Savings 


Chilton (1927), 43 T. L. R. 463 ; Hardie A 
LOne v. Chilton (1927), 96 L. J. K. B. 1040 ; 
Cookson v. Harewood (1931), 101 L. J. K. B. 
394, n. ; Thome v. Motor Trade Assocn., 
[1937] 3 All E. R. 167. 

900. Add. Annotations Consd. Broome v. Agar 
(1928), 138 L. T. 698. Apld. Cassidy v . 
Dally Mirror Newspapers, [1929] 2 K. B. 831. 

907a. .] — Cassidy v . Daily Mirror News- 

papers, No. 866a, ante. 

931. Add. Annotation -Refd. Tolley v. Fry J. S. 

& Sons (1920), 46 T. L. B. 108. 

944a. “ Tenets.”] — Strickland v . Bonnici 

(1934), 78 Sol. Jo. 820, P. C. 

951. For the existing paragraph substitute the 
following paragraph : — 

.] — Pltf. complained of a state- 
ment published by defts., in which it was 
alleged that pltf., then Free State Minister 
of Labour & head of the Free State Military 
Secret Service, was responsible for the murder 
of L., & knew who were the men implicated 
in an attack on British troops at Queenstown. 
Defts., in their plea of justification, did not 
justify the allegation of murder nor the 
allegation that pltf. was a murderer. But 
they said : “ If & in so far as the words 
complained of meant or were understood to 
mean or were capable of meaning that pltf. 
took no steps to bring to justice persons guilty 
of the death of L. or of the attack on the 
British troops at Queenstown, or that pltf. 
was unfit to hold any office of trust or 
responsibility, or of any kind, or that pltf. 
was a person with whom no honest or re- 
sponsible man ought to have anything to do, 
such words were & are true in substance & 
in fact.” Pltf. having obtained an order 
for particulars of the justification, defts. 
delivered particulars of seventy-two murders 
committed in Ireland over a period of five 
years with an allegation that pltf. had assisted 
to organise them or had employed people to 
organise them : — Held : notwithstanding that 
defts., in their plea of justification had 
avoided justifying the allegations of murder, 
the particulars delivered by defts. were 
admissible. — MacGratii v. Black (1926), 95 
L. J. K.B. 951; 135 L. T. 594, C. A.^ 

pltf. adduces no evidence to show that 
they were understood in the sense 
alleged in the innuendo, he rails to 
establish a cause of action. -—M kikr v. 
Klotz (Seek.), [1928] 1 D. L. It. 91 j 
[1927] 3 W. W, U. 716; revad,., [L928J 
4 D. L. It 4 ; [1928] 2 W.W. R, 84 ; 22 
S. L. R. 385. — CAN. 

PART IV. SECT. 6. SUB-SECT. 1. 

QAA « .]— ROBINSON V. 

Sugarman (1897), 17 l\ R. 419. CAN. 

964 ill. .]— In an action for 

libel or slander the statement of claim 
must set out the exact words com- 
plained of.— Shannon v. Kino, (193 1] 
2W. W. R. 913; 44 B. G. R. 883. — 
CAN. 

964 iv. .] — An alleged 

defamatory statement must bo set 
out verbatim in the statement of claim 
Sc if in a foreign language the transla- 
tion must acconi jang Pirie - 


Society v. Mkir (1893), 24 O. It. 109. 

CAN. 

PART IV. SECT. 4, SUB-SECT. 2. 

883 i. Unless special circumstances 
proved. ] — Applt. Sc resp. were neigh- 
bouring shopkeepers. There was trade 
rivalry between the parties, which 
Interested the whole township. Both 
applt. Sc resp. were knewn to every one. 
Warfare was oonduoted by placards. 
Reap, placed In his window a placard 
“ One man, one trade, one wife. 
Applt., who was a married man living 
apart from his wife, Sc had a house- 
keeper who was separated from her 
husband, claimed that the words 
imputed improper relationships be- 
tween him Sc his housekeeper, & claimed 
damages for libel : — Held : the words 
were capable of bearing the defamatory 
meaning complained of, Sc it was a 
reasonable tnferenoe that they referred 
to the relations between applt. & his 
housekeeper. — Glaus v . V are, [1930] 
N. Z. L. R. 430.— N.Z. 

PART IV. SECT. 6, SUB-SECT. 2.— A. 

M . Words not ordinary 
words.] — Where the words complained 
of are not ordinary English words, & 


Carroll, [1931] 4 . 


. R.' 127.— CAN 


PART IV. SECT. 6, BUB-SECT. 2.— A. 

[1979 il. Evans e, Mabtyn, 

[1926^2 D. L. n. 698 *, 87 B. 0. R. 231. 
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1006. Add. Annotation : — Consd. Broome v . Agar 
(1928), 138 L. T. 698. 

1010. Add. Annotations: — As to { 1) Consd* Tolley 
v. Pry J. S. & Sons (1929), 46 T. L. R. 108. 
Reid. Cassidy v. Daily Mirror Newspapers, 
[1929] 2 K. B. 331 ; Sim v. Stretch, [1936] 2 
All E. R. 1237. Generally Held. Watt v. 
v. Longed on (1929), 98 L. J. K. B. 711 ; 
Minter v . Priest, [1930] A. C. 658 ; Chapman 
v. Ellesmere (1932), 101 L. J. K. B. 37& 

1014. Add. Annotation : — Refd. Tolley v . Fry J. S. 
& Sons (1929), 46 T. L. R. 108. 

1019. Add. Annotations : — As to (1) Consd. Broome 
v. Agar (1928), 138 L. T. 698 ; Lockhart v. 
Harrison (1928), 139 L. T. 621. 

1032. Add. Annotation : — Consd. Broome v . Agar 
(1928), 138 L. T. 698. 

1045a. .] — Pltf., a chauffeur, brought an 

action for slander against his former mistress, 
complaining that she had falsely alleged that 
he gave “ joy rides ” in her motor car. 
Deft, pleaded justification. The jury found 
that 4eft. had uttered the words complained 
of, but that they were not defamatory of 


pltf. : — Held : the question of libel or no 
libel was peculiarly a question for the jury, 
& it was only in the most extreme cases that 
the judge should allow his view to overrule 
that of the constitutional tribunal. — Broome 
v. Agar (1928), 138 L. T. 698 ; 44 T. L. U. 
339 C. A. 

Annotations: — Folld. Lockhart v. Harrison (1928), 139 L. T. 
521. Consd. Y oussoupof? t>. Metro-Gold wyn -Mayer 

Pictures, Ltd. (1934), 50 T. L. R. 581. 

1045b. — : — .J — In a libel action, where the words 
complained of axe not of necessity defama- 
tory, & the question of libel or no libel has 
been properly left to the jury, the verdict 
arrived at by them that the words were not 
defamatory must stand. 

It is not true to say that a jury's verdict 
in these circumstances can never be assailed. 
A plain & obvious defamation incapable of 
any innocent explanation, if found by the 
jury to be non-libellous, would certainly be 
set aside (Lord Buckmaster). — Lockhart 
v. Harrison (1928), 139 L. T. 521 ; 44 
T. L. R. 794, H. L. 

Annotation : — Refd. Youssoupoff t?. Metro-Goldwyn-Mayer 
Pictures, Ltd. (1934), 50 T. L. R. 581, 


Part V. — Publication 


1069. Add. Annotations : — Consd. Watt v. Longsdon 
(1929), 98 L. J. K. B. 711. N.F. Osborn v. 
Boulter (Thomas) & Son, [1930] 2 K. B. 226. 

1071a. Failure to remove libel attached to premises 
by third party.] — Byrne v. Deane, No. 109b, 
ante. 

1084. Add. Annotation : — N.F. More v. Weaver, 
[1928] 2 K. B. 520. 

1084a. .] — (1) If a business com- 

munication is privileged, as being made on a 
privileged occasion, the privilege covers all 
incidents of the transmission & treatment 
of that communication which are in accord- 
ance with the reasonable & usual course of 
business ; & it is in accordance with the 
reasonable & usual course of business for a 
business man to dictate his business letters 
to a typist, even although these letters 
contain statements defamatory of a third 
person. 

(2) Semble ( per Scrutton & Slesser, 
L.JJ.) : Where a document containing 

defamatory statements is published by being 
read out to a third person, or where the 
publication of the defamatory statement is 
to a clerk to whom it is dictated, the com- 
munication in either case amounts to slander 
& not to libel. 

Semble ( per Greer, L.J.) : Such com- 
munication amounts to libel. — Osborn v. 
Boulter (Thomas) & Son, [1930] 2 K. B. 


226 ; 99 L. J. K. B. 66 6 ; 143 L. T. 460, 
C. A. 

1085. Add. Annotaiion : — Refd. Gottliffe v. 

Edelston, [1930] 2 K. B. 37 8. 

1086. Add. Annotation : — Refd. Gottliffe v. 

Edelston, [1930] 2 K. B. 378. 

1087. Add. Annotations : — As to { 1) Refd. Smith v. 
Schilling, [1928] 1 K. B. 429 ; Ley v. Hamilton 
(1934), 151 L. T. 360 ; Mechanical <fe General 
Inventions Co. v. Austin & Austin Motor Co., 
[1935] A. C. 346. Generally , Refd. Martin 
v. Benson, [1927] 1 K. B. 771. 

1104. Add. Annotations : — As to (2) Apld. Brad- 
streets British, Ltd. v. Mitchell (1932), 48 
T. L. R. 670. Refd. The Edison (1931), 147 
L. T. 141 ; Howard v. Odhams Press, Ltd., 
[1937] 2 All E. R. 509. 

1104a. .] — A contract between a mercan- 

tile inquiry agency, which furnishes reports 
on the financial stability of cos., firms, & 
persons engaged in trade, & a trading co., 
providing that all information furnished by 
the agency to its subscriber, the trading co., 
is supplied in strict confidence for the exclusive 
use of the subscriber in the subscriber’s 
business, & that the subscriber shall indemnify 
the agency in respect of any loss or damage 
which it may suffer or incur from the breach 
by the subscriber of any of the conditions 
of the contract, is not void as being Against 
public policy on the ground that the funda- 


PART IV. SECT. 7, SUB-SECT. l.-B. 

1011 v. .] — Where the line can 

be clearly drawn between what are 
statements of fact & expressions of 
opinion, a judge may rule a a & matter 
of oonatruotlon that the words com- 
plained of are incapable of being any- 
thing but statements of fact. — 8 t. 
Ledger e. Brennan (1927), 28 

S. R. N. S. W. 23.— AU8. 

1011 vi. .] — In a suit for 

damages for libel baaed upon an 
article published in defts.* newspaper, 
pltf. alleged the article imputed to 


him the heinous crime of being a 
member of a terrorist organisation to 
murder a oertain class of persons. 
Defts. pleaded privilege & fair comment 
In a matter of public interest : — Held : 
it is for the ot. in such a case in the 
first place to rule whether or not as a 
matter of law the article is oapable of 
the construction suggested by pltf., & 
next to decide whether it is so as a 
question of fact, i.e. whether an 
ordinary man likely to read the article 
would understand it in the sense 
allegod by pltf. — Subkas Chandra 

8 


Bose v. Knight & Sons (1928), 
I. L. R. 55 Calc. 1121.— IND. 


PART V. SECT. 1. SUB-SECT. 1.— 
A. (o) i. 

1084 V. .1 — GKESNAN 

v. Minneapolis Threshing Machine 
Co. & Christiansen (Alta.), [1929] 4 
D. L. R. 501 ; 3W.W.R. 215.— CAN. 


1084 vi. 

Geiger <B. O,), [1921 
3 4 W. W. R. 80 .— OA 


.] — Hall «. 

I 4 D. L. R. 420 ; 
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mental element of the contract is the desire 
on the part of the agency to protect itself 
against the risk of actions for libel resulting 
from reports issued by it to subscribers. If, 
however, a subscriber does disclose informa- 
tion supplied by the agency with the result 
that the agency has to pay to a third party 
damages for a libel on that third party con- 
tained in the information in question, no 
special damage being suffered by the third 
party, the only damages recoverable by the 
agency from the subscriber in an action for 
breach of contract are nominal damages, the 
causa causans of the liability to pay damages 
being the unlawful act of the agency in pub- 
lishing a libel & the disclosure by the sub- 
scriber being only the causa sine qua non. — 
Bradstreets British, Ltd. v. Mitchell, 
ri933] Oh. 190 ; 102 L. J. Ch. 34 ; 148 

L. T. Ill ; 48 T. L. R. 670. 

1119. Add. Annotation: — Consd. Sun Life Assur- 
ance Co. of Canada v. Smith (W. H.) & Son, 
Ltd. (1934), 160 L. T. 211. 

1120. Add. Annotations : — Consd. Bottomley v. 
Woolworth & Co. (1932), 48 T. L. R. 621 ; 
Sun Life Assurance Co. of Canada v. Smith 
(W. H.) & Son, Ltd. (1934), 160 L. T. 211. 

1122. Add. Annotations : — Consd. Bottomley v. 
Woolworth & Co. (1932), 48 T. L. R. 621 ; 
Sun Life Assurance Co. of Canada v. Smith 
(W. H.) & Son, Ltd. (1934), 160 L. T. 211. 

1124a. .] — Consideration of the responsi- 

bilities of persons who distribute magazines 
containing a libel not written by themselves. 
— Bottomley v. Woolworth (F. W.) & 
Co., Ltd. (1932), 48 T. L. R. 621, C. A. 

Annotation : — Reid. Sun Life Assurance Co. of Canada v. 

Smith (W. H.) & Son, Ltd. (1934), 150 L. T. 211. 

1124b. .] — A poster was displayed on 

which was printed in large letters the words : 
“ More Grave Sun Life of Canada Dis- 
closures.” It was held that the poster was 


capable of a libellous meaning. The pro- 
babilities were in favour of its being read as 
meaning : “ More grave disclosures about the 
Sun Life of Canada ” rather than ; “ More 
grave disclosures by the Sun Life of Canada.” 
The poster was displayed under contract by 
defts., who were newsagents at ry. station 
bookstalls. Defts. gave evidence that at 
their head office newspaper poster contents 
bills arrived in such quantities & had to be 
dispatched with such speed, that they had no 
time to open & consider them. The manager 
of a bookstall was granted no discretion as to 
whether he should withdraw a publication on 
the ground that it was libellous. There were 
district superintendents of bookstalls, but 
each had a large number of bookstalls to 
cover. A jury found ( inter alia) that there 
was negligence on the part of defts. in not 
knowing that the poster or the newspaper to 
which it referred contained a libel : — Held : 
there was evidence upon which the jury could 
so find. — Sun Life Assurance Co. op 
Canada v. Smith (W. G.) & Son, Ltd. (1933), 
160 L. T. 211, C. A. 

1130. Add. Annotation ; — Consd. Triplex Safety 
Glass Co. v. Lancogaye Safety Glass (1934), 
Ltd., [1939] 2 K. B. 395. 

1133. Add. Annotation : — Refd. R. v. Wicks, [1936] 
1 Ail E. R. 384. 

1135. Add. Annotation : — As to (2) Refd. R. v . 
Wicks, [1936] 1 All E. R. 384. 

1154. Add. Annotation : — Refd. Byrne v. Deane, 
[1937] 1 K. B. 818. 

1168. Add. Annotation : — Consd. Osborn v. Boulter 
(Thomas) & Son, [1930] 2 K. B. 220. 

1177. Add. Annotation : — Refd. The Fagemes, 
[1926] P. 186. 

1199a. Allegation of assisting publication.]— 

Pltf. sued for libel the author, printers & 
publishers of a novel, & also the printers of 


PART V. SECT. 1, SUB-SECT. 3.— A. 

1106 ill. .] — Harkins t>. Doney 

(1888), 17 O. R. 22.— CAN. 

PART V. SECT. 1, SUB-SECT. 3. ~ 
0. (a) II. 

1134 lv. .] — PrimA 

facie the person who is the “ declared 
printer ” of a newspaper is responsible 
for everything that is printed in it. 
He can, however, escape liability by 
showing that he was absent bond 
fide, that is, not with the purpose of 
evading responsibility, when a par- 
ticular article complained of was 
printed. But If he does so, he Is bound 
to give evidence as to who the actual 
printer of the paper in his absence was. 
— Har Swarup v. Muhammad Siraj 
(1928), I. L. R. 50 All. 806.— IND. 

PART V. SECT. 1, SUB-SECT. 4.— A. 

•g. Effect of course of trial.] — Where 
a deft, enters upon his defence at the 
trial, although pltf., by reason of the 
failure to prove some essential Issue, 
has not yet made out a primA fade 
case, & deft, makes out that issue, it 
enures to the benefit of pltf. 8c supports 
the action. On an appeal by defts. 
from a judgment against them ror libel, 
defts. contending that publication had 
not been proved nor, as held by the 
trial judge, admitted in the pleadings ; 
— He Id, : all parties were bound by the 
course of the trial & there was no good 
ground for disturbing the verdict. — 
Patching v. Howarth, [1930] 3 

W. W. R. 128 J 4 D_.Ii._R. 489j 43 


B. O. R. 108 ; qflfo., [1830] 2 D. t. R. 
776 ; 1 W. W. R. f“ 


, 535.— CAN. 


sh. A dmission — What amounts to]. 
— In an action for slander or libel an 
alternative plea of justification which 
also denies that the words complained 
of or any words were spoken of pltf. 
by deft. Is not an admission of the 
publication of the slander ; & the trial 
judge may permit the plea to be with- 
drawn at the trial. — Nagy v. Webb, 
ri 930] l W. W. R. 357 : 2 I). L. R. 
234 ; 24 S. L. R. 269.— CAN. 

PART V. SECT. 1, BUB-SECT. 4.— 
B. (b). 

■j. Notice under Libel dr Slander Act , 
e. 8.] — Sentinel- Review Oo. v. Robin- 
son, [1927] 4 D. L. R. 232 : 61 O. L. R. 
62 ; revsd., [1928] 3 D.L. R. 97; [1928J 
8.C. R. 852.— CAN. 

PART V. SECT. 2, SUB-SECT. 1.— A* 
*k. Words overheard "by third party. J 
— There is publication of a slander if 
the defamatory words are overheard 
by a thir d person regardless of whether 
the utterer knew of his presence or not. 
— Grand y v. McNiool, [1831] 1 

W. W. R. 814 ; 3 D. L. R. 264 ; 39 
Man. L. R. 442 ; affd., [1932] 1 
D. L. R. 225 ; [1931] 8. C. R. 696.— 
CAN. 

PART V. SECT. 4, SUB-SECT. 1. 

q j, .] — Irish Peop led 

Assu rance Society v. Dublin City 
Assurance Co., Ltd., [1928] I. R. 
204 ; on appeal , [1929] 1. R. 25. — 1R, 

q ii. Days of publication .] — In 

an action for libel based on the circu- 
lation of a certain petition to the 

9 


Minister of Justice in the months of 
Nov. & Deo. prior to the bringing of 
the action, one of defts. moved to 
strike out the statement of claim 
because of pltf. ’a failure to furnish as 
required by an order for particulars 
the particular days in those months 
on which the publication was alleged 
to have taken place : — Held : the 
order was in this respect too wide &. 
the motion was dismissed without 
costs. — Peck v. La Valley (Alta.), 
[1929] 2 D. L. R. 370 ; 1 W. W. R. 
873.— CAN. 


■m. Publication to specified person 
must be pleaded.] — In an action for libel 
the statement of claim alleged publica- 
tion but did not state the person to 
whom publication was made. No 
particulars were asked for, & at the 
trial pltf., without objection, gave 
evidence of publication to deft.’s 
stenographer. At the end of the trial 
the Judge said he would hear applica- 
tions to amend, but counsel for deft, 
then said ho did not wish to amend & 
relied on his preliminary objection 
that, since publication to a third 
person was not pleaded, the statement 
of claim disclosed no cause of action. 
The judge agreed with this contention 
8c dismissed the aotion. Pltf. appealed : 
— Held : the appeal should be allowed 
8c judgment go for pltf. for the amount 
of damages the trial Judge would have 
allowed had he given judgment for 
pltf. — Hall v. Geiger, [1930] 2 

W. W. R. 790 ; 3 D. L. R. 644 ; 42 
B. C. R. 335 ; revsg., [1929] 4 D. L. R. 
420 ; 3 W. W. R. 80 ; 41 B. C. R. 
481.— CAN. 
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the advertising wrapper, which contained 
a striking picture & a reference to the con- 
tents of the book, though no directly defama- 
tory matter. Against these defts. he pleaded 
that they had “ assisted to publish ” the 
libels in the book. The judge in chambers 
ordered this part of the statement of claim 
to be struck out & pltf. appealed : — Held : 

(1) an allegation of assisting in publication is 
identical with an allegation of publication ; 

(2) the question of whether these defts. were 
a party to the publication was one of fact to 
be decided on the evidence at the hearing 
& the claim in respect thereof should not have 

* been struck out. — M archant v . Ford, [1930] 
2 All E. R. 1510 ; 80 Sol. Jo. 791, O. A. 

1201a. As to source of information — Libel by 

trade protection society.] — Defts., an assocn. 
of traders formed for the purpose ( inter alia) 
of supplying information to its members, 
issued a report in which appeared an inquiry 
as to the address of pltf. Pltf. sued defts. in 
respect of this publication, alleging that by 
it defts. meant & were understood to mean 


that he had moved from the address where 
he had resided for eight years, & where he 
still resided without leaving any indication 
of his movements, with the object of avoiding 
payment of his debts. Defts. denied the 
innuendo & pleaded that the words were 
published on a privileged occasion & without 
malice. Defts. by their particulars stated 
that a member of their assocn. made an 
inquiry with regard to pltf., & the secretary, 
in pursuance of his duty to further the 
objects of the assocn., instructed their inquiry 
officer to inquire for pltf., & that the inquiry 
officer was informed that pltf. had left, & 
thereupon defts. in the honest belief that 
this was true published the information for 
the benefit of the members. On an applica- 
tion by pltf. for further & better particulars : 
— Held : defts. were bound to give further 
particulars to enable pltf. to test the question 
whether the inquiry was made by a member 
of deft, assocn. — Elkinqton v . London 
Assocn. for Protection of Trade (1911), 
i 27 T. L. R. 329; O. A. 


Part VI. — Defences. 


1216. Add. Annotation : — Consd. Morriss r. Baines 
& Co., [1933] 1 K. B. 540. 

124$. Add. Annotation : — Refd. Godman v . Times 
Publishing Co., [1920] 2 K. B. 273. 

1262. Acid. Annotation : — Consd. Morriss v. Baines 
So Co., [1933] 1 K. B. 540. 

1272. Add. Annotation : — As to (3) Refd. Sim v. 
Stretch, [1936] 2 All E. R. 1237 ; Holds- 
worth, Ltd. v. Associated Newspapers, Ltd., 
[1937] 3 All E. R. 872. 

1281a. Libel literally true.] — English & Scottish 
Co-operative Property Mortgage & In- 
vestment Society, Ltd. v . Odhams Press, 
Ltd. & Daily Her'ald (1929), Ltd. (1939), 
66 T. L. R. 195 ; 83 Sol. Jo. 560. 

1302a. Imputation as to disclosure of confidential 
Information — By solicitor — Proof of dis- 
closure of communications made by clients 
to solicitor.] — Moore v. Terrell (1833), 4 
B. & Ad. 870 ; 1 Nev. & M. K. B. 659 ; 110 
E. R. 683. 

Annotation : — Refd. Taylor v. Blaoklow (1836), 3 Bing. N. C. 

235 . 

1810. Add. Annotation : — Refd. Godman t>. Times 
Publishing Co., [1926] 2 K. B. 273. 


1311a. .] — There is not an absolute rule of 

practice that, whenever a plea of justification 
is raised in the common form “ that the 
words are true in substance & in fact,” an 
order for full particulars of the facts & 
matters relief upon in support of the plea 
must be made. Each case must depend on its 
particular facts, &, where the charges made 
are sufficiently specific, no general order for 
particulars should be made, though an order 
may be made for particulars of specific 
matters. — M arks v . Wilson-Boyd, [1939] 2 
All E. R. 605 ; 100 L. T. 520 ; 55 T. L. R. 
099 ; 83 Sol. Jo. 415, C. A. 

1312a. Time for.] — In a libel action where justi- 
fication was pleaded as a defence, an applica- 
tion for particulars of justification was 
ordered to be stood over until after dis- 
covery : — Held : this was not a proper 

practice. Full particulars of justification 
should be given when the defence in a libel 
action is delivered. — Goldschmidt v . Con- 
stable & Oo., [1937] 4 All E. R. 293 ; 81 
Sol. Jo. 803, C. A. 

1313. Add. Annotation : — Consd. Godman v . Times 
Publishing Co., [1926] 2 K. B. 273. 


PART VI. SEOT. 1, SUB-SECT. 2.— A. 

ah. Where libel divisible. ]— O'Cal- 
laqhan v. Thomson D. C. 8c Oo., 
[1928] S. C. (OtT. of Sees.) 532. — SOOT. 


PART VI. SECT, 1, SUB-SECT. 8.— A. 

1874 li. .] — Under a plea of 

justification the onus lies on deft, to 
prove that each defamatory statement 
to which the plea is pleaded, is true 8c 
for the publio benefit by reason of the 
tacts set out in the plea which facts 
deft, is also bound to prove, 8c upon 
failure to prove any one of these 
matters the plea tails. — Mutch v. 
8LKHMAN (1928), 29 a. R. N. S. W. 
125 ; 46 N. S. W. W. N. 58— AUS, 


PART VI. SECT. 1, SUB-SECT. 3.— 
B. (b). 

1282 i. General rule — Same strictness 
of proof required as on indictment .] — 
Mats v. Dbgernrss (Saak.), [1929] 4 
D. L. R. 771.— CAN. 

sj. Newspaper article imputing dis- 
honesty — Admission by plaintiff of 
sexual misconduct.) — Maling v. S. 
Bennett, Ltd. (1928), 29 S. R. 
N. S. W. 280 ; 46 N. S. W. W. N. 113. 
—AUS. 

PART VI. SECT. U SUB-SECT. 8.— C. 

sk. Unreasonable verdict — Set aside.) 
—Where the Jury found that the 
words oomplalned of. If defamatory, 
were true, & on appeal it was admitted 
that some of the allegations were 
untrue : — Held : the verdict was such 

10 


an one " as no jury could have found as 
reasonable men," 8c should beaet aside, 
8c a new trial had. — Rofe v. Smith's 
Newspapers, Ltd. (1927). 27 8. R. 
N. S. W. 813 ; 44 N. 8. W. W. N. 37. 
P. O.— AUS. 

PART VI. SECT. 1, SUB-SECT. 4,-nA. 

k i. .] — H deft, does not in his 

plea of justification state the specific 
facts or instances on which he relies, 
he most do so in his particulars. — 
Barnes v. Sykes (Man.), [1926] 3 
W. W. R. 476.— CAN. 

k II. .] — Bukneb v. Sykes 

(Man.), [19271 1 D.LR. 281— CAN. 

m i. .1 — Bossy v. National 

Press, Ltd., [19301 1 W. W. R. 688 ; 
2 D. L. R. 1003.— CAN. 
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1317* Add* Annotation : — Apld. Godman v. Times 
Publishing Co., [1920] 2 K. B. 273. 

1318a. As to witnesses to be called.] — Emden v. 
Burns (1894), 10 T. L. B. 400. 

1329. Add. Annotations As to (1) Refd. More v. 
Weaver, (1928] 2 K. B. 620. As to (2) Refd. 
Hearts of Oak Assurance Co. v . A.-G. (1931), 
47 T. L. B. 679. 

1889. Add. Annotations : — As toil) Refd. O’Connor 
v. Waldron, (1935] A. C. 70. As to (3) Refd. 
Collins v. Whiteway, [1927] 2 K. B. 378. 
Generally , Refd. Hearts of Oak Assurance Co. 
v. A.-G. (1931), 47 T. L. R. 679. 

1841. Add. Annotations: — As to (1) Apld. Veal v. 
Heard (1930), 40 T. L. R. 448. Refd. 
Bottomley v. West Derby Assessment Com- 
mittee, etc., etc. (1931), 47 T. L. R. 408. 

1845. Add. Annotation : — Consd. Chapman v. Elles- 
mere (1932), 48 T. L. R. 309. 

1846. Add. Annotations : — Consd. Hearts of Oak 
Assurance Co. v . A.-G. (1931), 47 T. L. R. 
579. Refd. O’Connor v. Waldron, [1935] 
A. C. 76. 

1347. Add. Annotations : — Refd. Collins v. White- 
way, [1927] 2 K. B. 378 ; Hearts of Oak 
Assurance Co. v. A.-G. (1931), 47 T. L. R. 
679. 

1347a. Court of referees — Under Unemployment 
Insurance Act, 1920 (c. 30).] — A ct. of 
referees, constituted under the above Act 
& the regulations thereunder for the purpose 
of deciding claims made upon the unemploy- 
ment insurance funds, is a ct. discharging 
administrative duties only, & communications 
made to that ct. are not absolutely privileged, 
as would be the case if they were made to a 
judicial body in the discharge of its duties. — 
Collins v. Whiteway (Henry) & Co., 


[1927] 2 K. B. 378 ; 90 L. J. K. B. 790 ; 137 
L. T. 297 ; 43 T. L. R. 532. 

Annotations : — Consd. Hearts of Oak Assuranoe Go. v. A.-G. 
(1931). 41 T. L. R. 579. Folld. Mason v. Brewis Bros., 
Ltd., [1938] 2 All E. R. 420. 

1347b. Under Unemployment Insurance Act, 

1935 (c. 8).] — Pltf. brought an action for 
libel against his late employers in respect 
( inter alia) of a letter written by them to a 
labour exchange in response to a request 
from the labour exchange for certain informa- 
tion relating to pltf. The jury found tliat 
the latter was defamatory, ’<fe written with 
malice. It was contended by defts. that the 
question of malice was irrelevant, as the docu- 
ment was the subject of absolute privilege. 
In view of the decision in Collins v. Henry 
Whiteway <Sc Co., [1927] 2 K. B. 378 ; Digest 
Supp., it was admitted that such a document 
would not have been absolutely privileged 
up to 1930, but it was submitted that the 
Unemployment Insurance Act, 1930, changed 
the law in this respect, such change being 
unaltered by the Unemployment Insurance 
Act, 1935, which consolidated the law : — 
Held : such a communication was not 

absolutely privileged, the 1930 Act having 
made no change in the law in this respect. — 
Mason v. Brewis Bros., Ltd., [1938] 2 
All E. R. 420 ; 82 Sol. Jo. 523. 

1874. Add. Annotation : — Consd. Hearts of Oak 
Assurance Co. v. A.-G. (1931), 47 T. L. R. 
579. 

1895. Add. Annotation : — Refd. Do Freviile v. Dill 
(1927), 90 L. J, K. B. 1056. 

1407. Add. Annotations : — Refd. More v. Weaver, 
[1928] 2 K. B. 520 ; IL v. Wicks, [1936] 1 
All E. R. 384. 


PART VI. SECT. 2. SUB-SECT. 2.— 
A. (a). 

sm. Ryle in Roman- Dutch law .} — 
Law 17 (1859), s. 1 (p.) (2), requiring the 
ot. to recognise as the law of Natal the 
general rules & exceptions of the 
English law of evidence does not 
authorise the introduction of the 
English rule that there Is absolute 
immunity from liability In respect of 
words used In judicial proceedings. 
In Roman -Dutch law such immunity 
is only qualified. — Knight v. Findlay, 
[1934] N. L. R. 185. — S. AF. 

PART VL SECT. 2, SUB-SECT. 2.— 
A. <b). 

m I. Under 

R. S . 0„ 1914 (p. 

O’Callaghan (1927), 

CAN. 


Municipal Act , 
192).] — Nixon v. 
60 O. L. R. 76. — 


PART VI. SECT. 2, SUB-SECT. 2.— 
A. (o) ii. 

1858 v. — — .] — Nibso Narayan 
Singh v. R. (1926), I. L. R. 6 Pat. 224. 

— IND. 

1858 vl. .] — Mm Anwarbudin 

c. Fathtk Bai Abidin (1926), I. L. R. 
50 Mad. 667.— IND. 

1858 vii. .} — M. Banerjkb v. 

Anukttl Chandra Mitra (1927), 
L L. R. 55 Gale. 85.— IND. 

1858 vili. .] — Advocates Sc 

attorneys In drawing pleadings or 
conducting cases in open ot. enjoy a 
qualified privilege Sc not an absolute 


privilege. — F indlay v. Knight, [1935] 
AppTd, 58. — 8. AF. 


PART VL SECT. 8, SUB-SECT. 2.— 
A. (e) iv. 

0 j. Pltf. applied for Sc 

obtained a protection order at petty 
sessions to enable 1dm to carry on the 


business of a publican. At the next 
ct. of petty sessions deft., who was the 
district Inspector for the district, 
stated to the Benoh that pltf. had 
obtained the protection order by 
humbugging the ct. & that he Intended 
to appeal to quarter sessions. The 
Bench on the latter occasion consisted 
partly of magistrates who were present 
when the protection order was granted, 
Xc partly of others, & there were 
reporters present : — Held : tho occasion 
was not privileged. — K kknan v. Wal- 
lace (1916), 51 I. L. T. 19.— IR. 

d 1. .] — Held : where criminal 

proceedings are taken for defamatory 
statements alleged to be made by 
parties to iudlolal proceedings in 
affidavits filed by them, the accused 
cannot claim tho protection of the 
English rule of absolute privilege, & 
If the statements are In fact defama- 
tory, the accused can protect hlinself 
duly under one of the exceptions to 
Indian Penal Code, s. 499. — Mull 
Chand v. Buga Singh (1930), I. L. R. 
8 Ran. 359.— IND. 

PART VI. SECT. 2, SUB-SECT. 2.— 
A. (d). 

•1. Inquiry under Combines Investiga- 
tion Act. }— An Inquiry held under Com- 
bines Investigation Act, R. 8, C„ 1927, 
Is not an absolutely privileged occasion 
so as to render the comr. appointed to 
conduct It immune from an action for 
defamation in respect of words uttered 
by him during the proceedings. The 
rule as to proceedings before Judicial 
tribunals does not apply, because a 
comr. under tbe above Act has not 
attributes similar to those of a ct. of 
Justice, nor does he act in a manner 
similar to those In which such ots. 
act; he performs tbe administrative 
function of inquiring whether offences 

1J 


have been committed, & It Is not 
material that for that purpose he has 
powers to summon witnesses, ad- 
minister oaths, & punish disobedience 
to his orders. — O ’Connor v. Waldron, 
[1935] A. C. 76 ; 104 L. J. P. 0. 21 ; 
152 L. T. 289 ; 51 T. L. It. 125 ; 78 
Sol. Jo. 859, P. C.— CAN. 


PART VI. SECT. 2, SUB-SECT. 2,— 
B. (a). 

1414 H. .1 — Words spoken by a 

member of Parliament in Parliament 
oro absolutely privileged ; the ct. has 
no jurisdiction to entertain an action 
in respect of them, & will, upon 
motion, set aside the writ of summons 
& statement of claim in such an action. 
— Dillon v. Balfour (1887), 20 

L. R. Ir. 600. — IR. 


sg. Report in course of official duty — 
Police officer.] — A report on a fellow 
officer, made by one police officer to 
another In the course of bis official duty , 
Is subject only to qualified privilege, & 
can be mado the subject of an action 
for libel where the existence of express 
malice is shown. — Gibbons v . Duffell, 
[19321 Argus L. 11. 339 ; 47 

O. l7 R. 520; 33 S. R. N. S.W. 219 ; 
50 N. S. W. W. N. 84 ; 6 A. L. J. 145. 

— AU8. 


PART VI. SECT. 2, SUB-SECT. 2.— C. 

(b). 

1428 ii. .] — A report made 

by a police officer to a magistrate falls 
within the class of communications 
relating to state matters mado by one 
public official to another, & is accord- 
ingly absolutely privileged. In India 
state matters must include public 
matters, particularly matters connected 
with the administration of Justice, & 
a state officer must include a public 



Cases 1429— 1600. English and Empire Digest Supplement. 


1429. Add. Citation .-—134 L. T. 280. 

144*6a. .] — To constitute a communication 

made on a privileged occasion there must be 
a legal, moral, or social duty to make the 
communication, as well as an interest in the 
recipient to receive it, & the question, which 
is for the judge & not the jury, whether such 
a duty exists depends on the circumstances, 
the nature of the information, & the relation 
of the recipient & the informant. 

One B., the foreign manager of a co. which 
carried on business abroad, but was in 
voluntary liquidation, wrote to deft., who 
was a director & was also the liquidator of 
the co. in England, a letter containing gross 
charges of immorality, drunkenness, & dis- 
honesty on the part of pltf., who was the 
managing director of the co. abroad. Deft, 
wrote in answer that he had long suspected 
the pltf. of immorality, & asked B. whether 
he could obtain a sworn statement of the 
matters disclosed in his letter from the 
persons mentioned therein as his informants, 
adding that it might “ even be necessary to 
bribe ” them, & that he understood that one 
of them was “ a woman of the lowest type on 
earth — a prostitute all her life ” ; that pltf.’s 
wife was an old friend of his, & that he would 
be unfair to an old friend if he did not place 
the facts before her, but that without a 
sworn statement he would not speak. With- 
out obtaining any corroboi ation of the 
allegations in B.’s letter, & without com- 
municating with pltf., deft, showed B.’s 
letter first to S., the chairman of the board 
of directors & the largest shareholder in the 
co., & then to pltf.’s wife. The allegations 
in B.’s letter were unfounded, but deft, 
believed them to be true: — Held: (1) the 
publications to S. & B, were made upon 
privileged occasions, but the publication to 
the pltf.’s wife was not upon a privileged 
occasion ; (2) in the circumstances relating 
to the publications to S. & to B. & to pltf.’s 
wife there was evidence of malice which ought 
to be left to a jury. — Watt v. Longsdon, 
[1930] 1 K. B. 130 ; 98 L. J. K. B. 711 ; 142 
L. T. 4 ; 45 T. L. R. 619 ; 73 Sol. Jo. 544, C. A. 

Annotation: — As to (1) Reid. Ley v. Hamilton (1934), 151 
L. T. 360. 

1446b. .] — C., ft director of deft, co., said to 

pltf. : “ What have you done with the money, 
White ? You are £120 short.” These words 
were overheard by T., a co-employee of pltf., 
who happened to be in a cellar below the 
room in which the statement was made. 
Later, C. said to pltf. in the presence of 1\ 
another co-employee : ‘‘You understand on 
what conditions I am dismissing you. You 
find the £120 short & I’ll give you your week’s 
money.” In an action for slander based on 
these statements, it was contended that the 
occasions were privileged : — Held : for an 
occasion to be privileged, there must be an 
interest or duty to make a .statement to the 
person to whom it is made, & that person 
must have a corresponding interest or duty 
to receive it. The words ‘‘ the person to 


whom it is made ” do not include pltf. No 
such interest or duty existed in the case of T. 
& P., & the occasions were not privileged. — 
White v. Stone (Lighting & Radio), Ltd., 
[1939] 2 K. B. 827 ; - [1939] 3 All E. R. 507 ; 
161 L. T. 107 ; 55 T. L. R. 949 ; 83 Sol. Jo. 
603, C. A. 

1453. Add. Annotation : — Refd. Farmer v. Hyde, 
[1937] 1 K. B. 728. 

1453a. .] — Circumstances in which held, that 

a copy of a letter written by a shareholder in 
a goldmining co. complaining that certain 
representations, as the result of which he was, 
he said, induced to buy shares in the co., 
were false, which copy had come into the 
hands of deft, newspaper & had been shown 
by its representative to an officer of the co., 
was published on a privileged occasion, & 
that there being no evidence of malice the 
person to whom the original letter was written 
had no cause of action against deft, news- 
paper. — Davis v. London Express News- 
paper, Ltd. (1938), 55 T. L. R. 207 ; 83 
• vSol. Jo. 96. 

1455. Add. Annotation : — As to (2) Consd. Watt v . 

* Longsdon (1929), 98 L. J. K. B. 711. 

1457a. .] — Watt v. Longsdon, No. 

1446a, ante. 

1460. Add. Annotations : — As to (1) Refd. R. v. 
Rule, [1937] 2 K. B. 375. As to (3) Consd. 
Minter v. Priest, [1930] A. C. 558. * 

1466a. .] — Watt v. Longsdon, No. 

1446a, ante. 

1466b. .] — In an action for defamation 

it is for the judge & not for the jury to decide 
whether an occasion is privileged or not, <fc 
the question of express malice, which destroys 
the privilege, if it is qualified privilege, ought 
to be put to the jury only after the judge has 
ruled that the occasion is privileged. — 
Minter v. Priest, [1930] A. C. 558 ; 99 
L. J. K. B. 391 ; 143 L. T. 57 ; 46 T. L. R. 
301 ; 74 Sol. Jo. 200, H. L. 

Annotation : — Refd. Harris v. Harris (1930), 47 T. L. R. 15. 

1470. Add. Annotations : — Consd. Spigelman v. 
Hocken, Goldblatb v. Hocken (1933), 150 
L. T. 256, Refd. Robinson v. South Aus- 
tralia State (No. 2), [1931J A. 0. 704. 

1484. Add. Annotation : — Refd. Bruce v. Odhams 
Press, Ltd., [1930] 1 All E. R. 287. 

1485. Add. Annotation : — Consd. Osborn v . 

Boulter (Thomas) & Son, [1930] 2 K. B. 226. 

1486: Add. Annotation : — Apld. Osborn v. Boulter 
(Thomas) & Son, [1930] 2 K. B. 226. 

1487. Add. Annotation : — Consd. Osborn v. Boulter 
(Thomas) & Son, [1930] 2 K. B. 226. 

1489. Add . Annotations: — As to (1) Consd. Chap- 
man v. Ellesmere (1932), 48 T. L. R. 309. 
As to (2) Consd. White v. Stone, Ltd., 41939] 
3 All B. R. 507. As to (4) Apld. Watt v. 
Longsdon (1929), 98 L. J. K. B. 711. Consd. 
Osborn v. Boulter (Thomas) & Son, [1930] 
2 K. B. 226. 

1500. Add. Annotation : — Consd. Watt v. Longsdon 
(1929), 98 L. J. K. B. 711. 


officer whose duty it is to make in- 

a uiries 8c investigations into allega- 
ons of oommiR&ion of criminal 
offences. — B eni Madho Prasad v. 
Wajid Ali I. L. R., [1937] All. 390.— 
IND. 

PART VI. SECT. 8, SUB-SECT. 1. 
1487 i. General rule.] — Sapiro t>. 


Leader Publishing Go., [1926] 3 
D. L. R. 68: [1826] 2 W, w. R. 268; 
20 Bosk. L. R. 449.— CAN. 


PART VI. SECT. 8, SUB-SECT. 8.— 
A. (a). 

1500 viii. .] — The underlying 

principle on which is founded pro- 
tection for a communication otherwise 


actionable as defamatory, is “ the 
common convenience Sc welfare 
society.” The communication is only 

E roteoted when it is fairly warranted 
y some reasonable occasion or 
exigency, & when made in discharge 
of some publio or private duty such as 
would be recognised by people of 
ordinary intelligence & moral principles. 



VoL 

1520. Add. Annotation : — Consd. Watt v. Longsdon 
(1929), 98 L. J. K. B. 711. 

1521. Add. Annotations: — Consd. Watt v . Longs- 
don (1929), 98 L. J. K. B. 711. Reid. Hardie 
& Lane v. Chilton (1927), 98 L. J .K. B. 1010 ; 
Tolley v. Pry J. S. & Sons, Ltd. (1929), 10 

L T* 38 * 4 10 ^ ; Ley Vt Hatnilton (1^35), 153 

1526. Add. Annotation : — Reid. Collins v . White- 
way, [1927] 2 K. B. 378. 

1539. Add. Annotation .‘—Consd. Watt v . Longsdon 
(1929), 98 L. J. K. B. 711. 

1545. Add . .Annotations ; — Consd. Minter v. Priest, 
[1929] 1 K. B. 665 ; Watt v . Longsdon (1929), 
98 L. J. K. B. 711. Reid. Chapman v. 
Ellesmere (1932), 48 T. L. R. 309 ; Ley v. 
Hamilton (1934), 151 L. T. 360. 

1550. Add. Annotation: — As to ( 1 ) Apld. Watt v. 
Longsdon (1929), 98 L. J. K. B. 711. Retd. 
R. v. Rule, [1937] 2 K. B. 375. 

1556. Add. Annotation : — Consd. China Navigation 
Co. v. A.-G. (1932), 48 T. L. R. 375. 

1579. Add. Annotations : — Consd. Minter v. Priest, 
[1930] A. C. 558. Reid. More r. Weaver, 
[1928] 2 K. B. 620. 

1579a. .] — Communications passing 

between a solr. & his client, on the subject 
upon which the client has retained the solr., 
& which are relevant to that matter, are 
absolutely privileged. — More v. Weaver, 
[1928] 2 K. B. 520 ; 140 L. T. 15 ; 44 T. L. R. 
710 ; 72 So. Jo. 650, C. A. 

Annotation : — Consd. Minter v. Priest, [1929] 1 K. B. 655. 


ZXXIL— Libel and Slander. Cases 1520—1608. 

1592. Add. Annotations : — As to (1) Reid. Hearts of 
Oak Assurance Co. v. A.-G. (1931), 47 
T. L. R. 579. Generally , Reid. Collins v. 
Whiteway, T1927] 2 K. B. 378 ; O’Connor v . 
Waldron, [1935] A. C. 70. 

1594a. Regarding solicitor employed by 

body.] — Lawrence v. Hall (1928), 72 Sol. 
Jo. 87. 

1596a. Communication to clerk to Justices — Objec- 
tion to grant ol moneylender's licence.]— 
A letter written to a justices’ clerk in 
response to a public notice of an application 
to the justices for a certificate for a money- 
lender’s licence is not absolutely privileged 
in a libel action by the moneylender against 
the writer of the letter, but the occasion on 
which such a letter is sent is a privileged 
occasion, & pltf., in order to succeed, must 
prove malice on the part of deft. — V eal v. 
Heard (1930), 40 T. L. R. 448. 

1597. Add. Annotation : — Reid. Hearts of Oak 
Assurance Co. v. A.-G. (1931 ), 47 T. L. R. 579. 

1608. Add. Annotations As to (1) Reid. Tolley 
v . Fry J. 8 . & Sons (1929), 48 T. L. R. 108; 
Minter v. Priest, [1930] A. O. 668 . As to 
(5) Refd. Standen v. South Essex Recorders, 
Ltd. (1934), 50 T. L. R. 305. Generally , 
Consd. Watt v. Longsdon (1929), 98 L. J. K. B. 
711. Reid. Chapman v . Ellesmere (1932), 48 
T. L. R. 309; Ley v. Hamilton (1934), 151 
L. T. 300 ; White v. Stone, Ltd., [1939] 
8 All E. R. 507. 


or Is fairly made In the legitimate 
defence of a person’s own interests. 
It is not sufficient that the person 
making the statement believes, honestly 
& not without some pound, that the 
duty or interest exists. There must, 
in fact, be such a duty or interest 
as, under all the circumstances, 
warrants the communication. — H alls 
v. Mitchell, [1928] 2 D. L. R. 97 ; 
[19281 3. C. R. 125.— CAN. 


PART VI. SECT. 3, SUB-SECT. 3.— 
A. (b) iil. 

sd. Statement to member of Parlia- 
ment — By departmental officer .} — A 
member of Parliament, having received 
complaints from one of his constituents 
as to certain action of the polioe, inter- 
viewed deft., who was the permanent 
head of the department charged with 
the administration of the police force. 
Deft, made inquiries, & wrote to the 
member a letter which contained a 
statement defamatory of pltf. Pltf. 
brought an action : — Held : the oc- 
casion was privileged, Sc, there being 
no evldenoe of malice, the action failed. 
—Moran v . Chapman (No. 2), [1935] 
V. L. R. 13.— AUS. 


■f. Report to town clerk as to integrity 
of special constable .] — A written report 
was requested by the town clerk of 
a corpn. from deft, as to the suitability 
of pltf. for continued employment as a 
special constable. The report con- 
tained defamatory matter ; — Held : 
apart from the request, deft, was under 
a moral or social duty to communicate 
anything which might be relevant to 
the carrying out of the duties of pltf. 
Where deft, was requested to attend 
a meeting of the council Sc made a 
statement defamatory to pltf. In his 
conduct as a special constable, the 
occasion was privileged. — Gray v . 
CHILMAN, [1935] S. A. S. R. 260.— 
AUS. 


PART VI. SECT. 3, SUB-SECT. 3— 
A. (o) ii. 

sd. That servant was discharged — 
Resignation of servant.} — Where an 


employee has resigned a letter from his 
employer statin* that he was dis- 
charged, Sc warning customers against 
dealing with him, is libellous. — 
LOCKINGTON V. SlEGRIST & (JO., [1935] 
3 D. L. R. 566 ; O. R. 402 ; 5 F. L. J. 
(Can.) 132.— CAN. 

PART VI. SECT. 3, SUB-SECT. 3.— 
A. (o) v. 

1560 vi. .] — Kleinhanh v. 

USMAR, [1929] App. D. 121— S. AF. 

PART VI. SECT. 3, SUB-SECT. 3.— 
A. (o) vli. 

1680 111. .] — A solr.. in 

corresponding with third parties. Is in 
no better position than his client. He 
is not free to write everything his 
client may suggest or state. He is 
bound to exclude from his letter any- 
thing defamatory that Is not relevant 
to the occasion. — M ’K eogh v . O'Brien 
Moran. [1927] I. R. 348.— IR. 

PART VI. SECT. 3, SUB-SECT. 3.— 
A. (o) lx. 

e I. By member ] — A com- 

munication made to a city council by 
a member thereof while the subject 
of tho policing of thv city was being 
discussed at a meeting of tbe council 
ler, to have 
occasion. — 


—CAN. 

■o. Statement by president at annual 
meeting .] — At the statutory annual 
meeting of the provincial pharma- 
ceutical assocn. deft., who was the 

E resident, stated in his address that 
e feared that certain named subjects 
were not being properly taught In either 
of the schools of pharmacy In Van- 
couver : — Held : the occasion was one 
of qualified privilege Sc said remarks 
were relevant to the discharge of his 
duty as president, or, at any rate, to 
the exercise of his right to inform the 
members of matters in which they as 
members had a common interest. 

13 


[1928] 3 

W. R. 713. 


held, in an action Tor siauc 
been made on a privileged 
Edwards v . Gattmann, 
D. L. R. 187 ; [1928] 2 W. 


Tho fact that the editor of a trade 
journal, whose presence was required 
by tho bye-laws, was proaeut at the 
meeting, 8c deft, know, although he did 
not suggest, that his remarks would bo 
published in that journal, did not 
provont the oocaslon being one of 
qualified privilege. — McIntosh v. 
Scjott, [1938] 1 W. W. R. 75 ; i 
D. L. R. 790.— CAN. 


PART VI. SECT. 3, SUB-SECT. 3.— 
A. (o) xi. 

sg. Whether privileged — Answer to 
memf>er of Parliament .] — A member of 
Parliament made Inquiries of deft., 
a public official, os to matters relating 
to the administration witliin his con- 
stituency of the department of which 
that official was In charge. In answer 
to those inquiries the deft, wrote a 
letter defamatory of the pltf. Pltf. 
having brought an action against doft. : 
— Held: tbe occasion was privileged, 
& the action failed.- -Moran v . 
Chapman (No. 2) (1934), 40 Argus 
L. R. 380.— AUS. 

PART VI. SECT. 3, SUB-SECT. 3. - 
A. (o) xii. 

o 1. .] — A public political meeting 

is not a privileged occasion, — Bureau 
v. Campbell, [1928] 3 D. h. R. U 07 ; 
[1928] 2 W. W. It. 635.— CAN. 

o ii. .] — Election speeches made 

to large audiences of unidentified 
persons are not necessarily privileged, 
even although matters of general 
interest to the electors are dealt with 
therein. — Lang v . Willis (1935), 62 
O. L. R. 637.— AUS. 

o iil. .1 — Tho publication during 

pltf. ’s campaign for election as a police 
comr. of the statement herein in 
question with respect to him, which 
was found to be defamatory Sc untrue, 
held to have been made on an occasion 
which was one of qualified privilege, 
but which was abused by deft, s malice, 
since, even though he honestly believed 
what he said, he had allowed his mind 
to fall into such a state of anger A 



Cases 1816— 1064a. English and Empire Digest Supplement, 


1615. Add. Annotation: — As to (1) Held. Watt v. 
Longsdon (1929), 98 L. J* K. B. 711. 

1026* Add. Annotation : — Consd. Watt v. Longsdon 
(1929), 98 L. J. K. B. 711. 

1630a. Communication to member of Parliament.] 
— Applt. wrote to the member of Parlia- 
ment for his constituency two letters con- 
taining defamatory statements about a 
police officer & a justice of the peace for the 
place where he resided. He was charged 
with publishing defamatory libels & pleaded 
that the libels were published on a privileged 
occasion. The trial judge ruled that the 
occasion was not privileged <fc applt. was con- 
victed : — Held : by the Ot. of Criminal 
Appeal, a member to whom a written com- 
munication is addressed by one of his con- 
stituents asking for his assistance in bringing 
to the notice of the appropriate Minister a 
complaint of improper conduct on the part of 
some public official acting in that con- 
stituency in relation to his office, has sufficient 
interest in the subject-matter of the com- 
laint'to render the occasion of such a pub- 
cation a privileged occasion, & that in the 
absence of evidence of malice on the part of 
applt. the conviction could not stand.— R. 
v. Rule, [1937] 2 K. B. 876 ; [1937] 2 All 
R. 772 ; 106 L. J. K. B. 807 ; 167 L. T. 
48 ; 63 T. L. R. 720 ; 26 Cr App. Rep. 87 ; 
30 Cox, 0. 0. 698, 0. C. A. 

1636. Add. Annotation: — As to (1) Consd. Chap- 
man v. Ellesmere (1932), 101 L. J. K. B. 376. 


1637a* Letter In newspaper commenting on pro- 
ceedings at meeting of local authority.] — 

Comments in a newspaper on the proceedings 
at a meeting of a local authority ore not 
published on a privileged occasion.— Standen 
v. South Essex Recorders, Ltd. (1934), 60 
T. L. R. 365. 

1638. Add. Annotation : — Retd. Chapman v. Elles- 
mere (1932), 48 T. L. R. 309. 

1638a. .] — Thomas Withers & Sons, 

Ltd. v. Samuel Withers & Co., Ltd. (1926), 
44 R. P. C. 19. 

1638b. .] — An advertisement in a public 

paper, strongly reflecting upon the character 
of an individual who has been declared 
bkpt. is libellous, although published with the 
avowed intention of convening a meeting of 
the creditors for the purpose of consulting 
upon the measures proper to be adopted for 
their own security if the legal object might 
have been attained by means less injurious. — 
Brown v. Croomb (1817), 2 Stark. 297 ; 171 
. E. R. 652. 

Annotation: — Consd. Chapman v. Ellesmere, [1932] 2 K. B. 

* 431. 

1642. Add. Annotation : — Refd. Watt v. Longsdon 
(1929), 98 L. J* K. B. 711. 

1654a. Report of decision of domestic tri- 

bunal.] — In my judgment any one who knows 
that a man has been convicted of larceny at a 
criminal trial before a ct. of competent 
jurisdiction is entitled to say, without being 
used for slander or libel, that that man has, 


unreasoning prejudice with reepeot to 
pltf. that he recklessly east aspersions 
upon him regardless of pltf/s interest 
& without stopping to ascertain whether 
what ho was saying was true or false.— 
Pearson v. Harris, [1937] 3 W. W. R. 
602.— CAN. 


PART VI. SECT. 8, SUB-SECT. 3.— 
A. (o) xiv. 

si. Statement as to minister's conduct 
— By one church office holder to another 
— Occasion privileged.] — Knapp v. 
McLeod, [1926] 2 D. L. R. 1083 ; 68 
O. L. R. 606.— CAN. 

sd. Statement at public meeting — As 
to attitude of newspaper — Relating to 
expenditure of public funds .] — Robert- 
son v. McBride, [1931] 4 D. L. R. 
132.— CAN. 

if. Meeting of city council.] — At a 
meeting of a city council the members 
have qualified privilege, & absolute 
privilege If there is no evidence of 
malice.— Savidant v. Day, [1933] 
4 D .L. R. 466 ; 6 M. P. R. 664.— CAN. 

tk. Radio address on industrial re- 
lations.] — rPltf., a labour union secre- 
tary, claimed damages for an alleged 
libel Sc slander contained in a radio 
address on industrial relations in Van- 
couver, In the address, which was 
delivered at the request of a ** Citizens’ 
League/’ deft, sought to make the 
public aware of language alleged to 
nave been used by pltf. which deft, 
believed conveyed a threat inimical to 
the publio interest : — Held : the 
occasion of the address was one of 

? ualiflod privilege.— Showleh v. Mao- 
NNES, [1937] 1 W. W. R. 358; 51 
B. O. R. 391.— CAN. 

sp. Statement about minister — To 
elders of congregation. ] — Where deft, 
had made certain statements as to the 
morality of pltf*. a minister of the con- 
gregation to which he belonged, to 
oertain persons who were elders of the 
congregation : — Held : a moral or 
social duty existed. Sc on the faets the 
communication was privileged. — D e 


Waal v. Ziervoqel, [1936] A. D. 112. 

— S. AF. 

*r. Statement by dean of medical 
school— Relating to attempted theft .] — 
A student, who had been suspended by 
the dean of a school ot medicine, 
brought an aotion for damages against 
the dean for slander. The dean had 
made a statement in the presence of 
other students representing that he 
was guilty of attempted theft & had 
put a notice on the school notice board 
stating that “ In connection with 
the stealing which has been going on 
in the school, a student has been sus- 
pended, pending further proceedings ” : 
— Held : the occasion was privileged. — 
Rogers v. Orr, [1939] S. C. 3 21- 
SCOT. 


PART VI. SECT. 3, SUB-SECT. 3.— B. 

1631 vi. .] — To doth© an occa- 
sion with privilege on the ground of 
common interest, the common interest 
must be in the subject-matter of 
the communication complained of. — 
Sapiro v. Leader Publishing Oo., 
[292G] 3 D. L. R. 68 ; [1926] 2 W.W. R. 
268 ; 20 Saak. L. R. 449.— CAN. 

im . Statements reflecting on missionary 
appealing for funds — To committee 
formed to aid appeal.} — Hayford v. 
Forrkstkr-Paton, [19273 S. C. 740.— 
SCOT. 

•g. Statement reflecting on doctor — 
By nurse to insurance company .] — A 
nurse employed by deft, society to 
pay calls on ailing policyholders visited 
a Mrs. B., whose child was insured with 
deft, society. Sc another woman, who 
had no interest in the society, was 
present during that visit. Mrs. B. 
appeared very 111, Sc the nurse diagnosed 
the case as one of diphtheria although 
informed by Mrs. B., that her doctor 
was attending her & treating her for 
a lees serious oomplaint. The nurse 
asked for the name of the doctor Sc 
the patient gave pltt/s name, where- 
upon the nurse was alleged to have 
uttered the following words : " Oh, 
him ! Like a few more ot his cases ! 
I have never had the pleasure of meet- 

14 


ing Dr. R. but when I see him I will 
tell him what 1 think of him ” : — 
Held : assuming that she uttered the 
words complained of, the nurse was 
acting within the scope of her employ- 
ment ; the occasion was privileged & 
the fact that they were spoken m the 
presence of a person having no common 
interest did not destroy the privilege, 
provided they were spoken bond fide 8c 
without malice. — Richards v. Aus- 
tralasian Temperance Sc General 
Mutual Life Assurance Society, 
Ltd., [1931] N. Z. L. R. 618.— N.Z. 

sk. Statement by consul to employer.] 
— Pltf. was an official of the local office 
of a German co. Deft., who was the 
German Consul for the western pro- 
vinces, wrote a letter to pltf.’s superior 
officer in the co. containing defamatory 
statements concerning pltf.. Sc also 
distributed oopies of the letter at a 
meeting of a society to which both pltf. 
Sc deft, belonged ; he also spoke 
defamatory words concerning pltf. at 
the sold meeting &, on another 
occasion, to one S. Deft, pleaded 
qualified privilege Sc alternatively 
justification: — Held: (1) the defama- 
tory statements contained in the letter 
had not been proved by a preponder- 
ance of evidenoe to be true, out in the 
circumstances the occasion Sc writing 
of the letter were privileged. Sc pltf. 
bad not satisfied the onus on him of 
proving that deft, was not using the 
occasion honestly but was actuated by 
som$ indirect or ulterior motive such 
as malice; (2) as to the distribution 
of the letter at the meeting, the pub- 
lication was privileged as dealing with 
subject-matters in which deft. Sc the 
other members of the society present 
had a legitimate common interest, 8c 
also on the ground that the letter was 
relevant to an attack made upon deft. 
by_ pltf. at the said meeting. — M aass 
v. Skklkkim, [1936] 3 W. W7R. 450 ; 4 
D. L. R. 267 ; 44 Man. L. R. 310.— 
CAN. 
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in fact, been convicted. It seems to me that 
also in the case where a man submits to a 
domestic tribunal, any person is entitled 
to record the fact that that domestic tribunal 
decided against him. If it is a question relating 
to a school, So a boy is properly expelled by 
the competent authority, I think that any one 
can say, without being sued for slander or 
libel, that the boy was, in fact, expelled. The 
same thing would apply to expulsion from a 
club. When a man subjects himself to a 
domestic tribunal he must be in exactly the 
same position as regards complaining of a 
record of that domestic tribunal as every 
citizen who has to submit himself to the 
lawful tribunals of the country (Greer, 
L.J.). — Cookson v . Harewood, [1932] 2 

K. B. 478, n. ; 101 L. J. K. B. 394, n. ; 140 

L. T. 550, n., C. A. 

Annotation N.F. Chapman v. Ellesmere, [1932] 2 K. B. 

431. 

1654b. To what publications privilege 

applicable.] — Chapman v. Ellesmere (Lord), 
No. 167c, ante. 

1654c. Assent to publication.] — Chap- 

man v. Ellesmere (Lord), No. 167c. ante. 

1661. Add. Annotation : — Refd. Hearts of Oak 
Assurance Co. v. A.-G. (1931), 47 T. L. R. 
579. 

1662. Add. Annotation : — Refd. Hearts of Oak 
Assurance Co. v. A.-G. (1931), 47 T. L. R. 
579. 

1665. Add. Annotations : — Consd. Farmer v. Hyde, 
[1937] 1 K. B. 728. Refd. Hearts of Oak 
Assurance Co. v. A.-G. (1931), 47 T. L. R. 
579. 

1666. Add. Annotation: — As to (1) Consd. Hearts 
of Oak Assurance Co. v. A.-G. (1931), 47 
T. L. R. 679. 

1667. Add. Annotation : — Generally Refd. Hearts 
of Oak Assurance Co. v. A.-G. (1931), 47 
T. L. R. 579. 

1668a. Application by interrupter.] — During the 
hearing of a libel action counsel for pltf. 
in his opening speech criticised the behaviour 
of a person D. Pltf., who was the only 
witness who gave evidence in the case, also 
commented adversely upon D.’s behaviour. 
Thereupon D. said to the judge : “ May I 
make an application ? I am the Rector of 
Stiffkey, So I want to contradict the many lies 
that have been told in this ct.” That inter- 


vention was reported in five newspapers, So 
pltf. brought actions for libel against the 
proprietors of the five newspapers alleging 
that the reports in the newspapers were 
defamatory of him : — Held : the applica- 
tion which D. made to the ct. was made in 
the course of proceedings publicly heard 
before a ct. exeroising judicial authority, So 
it did not make any difference that in the 
course of the application defamatory matter 
was published about some one, & as the 
report was a fair So accurate report So was 
published contemporaneously it was pro- 
tected by sect. 3 of Law of Libel Amendment 
Act, 1888 (c. 64). — Farmer v. Hyde, 11937] 
1 K. B. 728 ; [1937] 1 All E. R. 773 ; 100 
L. J. K. B. 292 ; 156 L. T. 403 ; 53 T. L. R. 
445 ; 81 Sol. Jo. 216, 0. A. 

1671a. Application by person not party to action.] — 
Farmer v. Morning Post, Ltd. (1936), 80 
Sol. Jo. 345, C. A. 

1690. Add. Annotation : — Refd. Hearts of Oak 
Assurance Go. v. A.-G. (1931), 47 T. L. R. 679. 

1699. Add. Annotation: — As to (1) Refd. Mac- 
kenzie-Kennedy v. Air Council, [1927] 2 
K. B. 517. 

1700a. Reporter unaware that part of charge 

withdrawn.] — Pltfs. took a motor car from 
the yard of a hotel & went for a ride, while 
the owner was inside the hotel. Pltfs. were 
charged (i) with theft, So (ii) with having 
taken a car away without the owner’s con- 
sent contrary to the Road Traffic Act, 1930 
(c. 43), s. 28. At the police ct. the charge of 
theft was withdrawn, & both pltfs. wore 
convicted on the charge under the Road 
Traffic Act, 1930 (c. 43). Reports appeared 
in certain newspapers headed, “ Stole motor 
car ” & “ Motor car theft.” The reporters 
present at the police ct. did not hear the 
withdrawal of the charge of theft, So 
this was found to liave been due to 
inattention : — Held .* (1) the reports were not 
fair So accurate, So pltfs. wene entitled to 
damages for libel ; (2) Law of Libel (Amend- 
ment) Act, 1888 (c. 64), s. 5, under which 
a jury may apportion damages between defts. 
in consolidated libel actions, applies to a 
judge sitting alone. In the present case 
the damages So costs should be apportioned 
equally. — Mitchell v. Hirst, Kidd So 
Rennie, Ltd., [1930] 3 All E. R. 872. 

1711. Add. Annotation : — Consd. Farmer v . Hyde, 
[1937] 1 K. B. 728. 


report within the law of libel. Com- 
ment In order to be Justifiable as fair 
comment must appear as comment & 
must not be so mixed up with the facts 
that the reader cannot distinguish 
between what Is report & what Is 
comment. — Thompson v. ** Truth ” & 
“ Sportsman,” Ltd., [1933] 1 W. W. R. 
306, P. 0.— AUS. 

*r. Report of erroneous translation by 
interpreter. f—Applt. co., haring pub- 
lished a statement alleged to have 
boon made by rewp., who was Com- 
missioner of Police In Western Samoa, 
that the attempted arrest of a certain 
native was a mistake, was successfully 
sued by the latter for libel in the High 
Ct. of Western Samoa. On appeal : — 
Reid .* the report, being a report in 
English purporting to set out what 
reap, said In English, was libellous 
notwithstanding that it may be a true 
report of what the interpreter said in 
Samoan. — Samoan Guardian News- 
paper Sc Printing Co. v. McCarthy, 
[19301 N. Z. L. R, 693. — N.Z 


PART VI. SECT. 3, SUB-SECT. 4.— A. 

•f. Report of hospital commissioners.] 
— A report by commissioners on 
hospitals appointed by the Provincial 
Government Is entitled to qualified 
privilege. — Newton v. Vancouver 
City (1932), 46 B. C. R. 67. — CAN. 

PART VI. SECT. 3, SUB-SECT. 4.— 

B. 6». 

•n. Publicly heard before a Court of 
Justice — Libel db Slander Act , R. O. S . 
1914.] — Cowih v. Robinson, [1928] 
3 D. L. R. 776; 62 0. L. R. 861.— CAN. 

PART VI. SECT. 3, SUB-SECT. 4.— 
B. (o). 

so. Publication of exhibit — Privi - 

leyed.]— Butler v . Saskatoon Star- 
Phoenix, Ltd. (Seek.), [1929J 3 

W. W. R. 672 : [1930] 1 D. L. R. 
1009 ; 24 S. L. It. 283.— CAN. 

PART VL SECT. 3, SUB-SECT. 4.— 

B. <d), 

sp. Under Libel <fr Slander Act. ] — 


Hanren v. Nugget Publirherr, Ltd., 
[1927] 4 D. L. R. 791 ; 61 O. L. R. 
239 — CAN. 

sq. .J— Sentinel-Review Co. v. 

Robinson, [1927 J 4 I). L. R. 232 ; 61 
O. L. R. 02— CAN. 

PART VI. SECT. 3, SUB-SECT. 4.— 
B. (e) 1. 

1678 II. ,J — Hughes v. Sun 

Publishing Oo. (1926), 35 B. C. R. 
422.— CAN. 

PART VI. SECT. 3. SUB-SECT. 4.— 
B. (e) i L 

1698 I. Report of judgment 

alone .] — Duxoan v. Associated Scot- 
tish Newspapers, Ltd., [1929J 8. C. 
(Ct. of Sees.) 14.— SCOT. 

g I. .} — a newspaper report of 

a trial which purports to report the 
questions put to a witness m cross- 
examination Sc bis answers thereto but 
omits some of the explanations given 
by him cannot be held a fair Sc accurate 

15 
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1729a. Alteration of words used — Substantial ac- 
curacy — No malice.] — De Normanville v. 
Hereford Times, Ltd. (1935), 80 Sol. Jo. 423. 

1735. Add. Annotation : — Refd. Broome v. Agar 
(1928), 138 L. T. 098. 

1739. Add. Annotations : — As to (1) Apld. Burton v. 
Board, [1929] 1 K. B. 301. Consd. Tudor- 
Hart v . British Union for Abolition of 
Vivisection, [1938] 2 K. B. 329. 

1845. Add. Annotation : — Aa to (2) Consd. Tudor- 
Hart v. British Union for Abolition of Vivi- 
section, [1938] 2 K. B. 329. 

1846. Add. Annotation : — Consd. Tudor-Hart v. 
British Union for Abolition of Vivisection, 
[1938] 2 K. B. 329. 

1847. Add. Annotation : — Consd. Tudor-Hart v. 
British Union for Abolition of Vivisection, 
[1938] 2 K. B. 329. 

1847a. .] — Havard v. Corbett (1899), 

15 T. L. R. 222, C. A. 

1847b. .] — Where defts. to an action in 

the High Ct. make a counterclaim for dam- 
ages for libel, & pltf. in his reply & defence to 
the counterclaim relies upon the plea of fair 
comment in the form known as the “ rolled- 
up plea,” i.e. “In so far as the said words 
Complained of are statements of fact they are 
true in substance & in fact, & in so far as they 
are expressions of opinion they are fair com- 
ment upon the said facts which are a matter 
of public interest,” the ct. wid not order pltf. 
to deliver particulars stating which of the 
allegations in the words complained of he 
relies on as being statements of fact, & which 


as being expressions of opinion ; nor will 
the ct. order him to give particulars of the 
facte on which he relies as being the basis of 
his comments, where the plea, as above, 
limits those facts to “ the said facts.” — 
Tudor-Hart v. British Union for Aboli- 
tion of Vivisection, [1938] 2 K. B. 329 ; 
[1937] 4 All E. R. 475 ; 107 L. J. K. B. 501 ; 
168 L. T. 182 ; 54 T. L. R. 154 ; 81 Sol. Jo. 
1020, 0. A. 

1849a. Right to give particulars — Although no plea 
of Justification.] — Where deft, in an action for 
libel pleads that the words complained of are 
fair comment, made in good faith & without 
malice, on matters of public interest, he is 
entitled to give particulars of the facts upon 
which he based his comments, although those 
facte are defamatory of pltf. & there is no 
plea of justification. — Burton v. Board, 
[1929] 1 K. B. 301 ; 98 L. J. K. B. 166 ; 140 
L. T. 289, C. A. 

1854a. Request to deliver up all copies — 

Destruction by printer — Referable only to 
* copies in printer’s possession.] — Samuel 
Goldwyn Incorporated v. Spurrier (1939), 
* 83 Sol. Jo. 380. 

1854b. Indemnity — & plea of Justification — 

Separate trial of issue as to indemnity.]— In 
a libel action defts. pleaded justification, & 
that pltf. had, in return for payment, under- 
taken in writing to indemnify thefti against 
any actions for libel. Pltf., in his reply, 
disputed his signature, & said that he was not 
bound by the alleged undertaking. Pltf. 


PART VI. SECT. 3, SUB-SECT. 4.— D. 

1723 1. WhcU is a public meeting .) — 
The meeting in question herein, one at 
which a lecture or address was given, 
to which an admission foe was charged. 
Sc which was entirely undor the control 
of the lecturer & at which there waB 
nothing In the nature of a discussion : 
— Held: not to have been a “ publio 
meeting ” within Libel Sc Slander Act, 
R. S. S., 1922 (q. 56), s. 10. — Heffer- 
man v. “ Regina Daily Star,” [1030] 
3 W. W. R. 656.— CAN. 


PART VI. SEOT. 4, SUB-SECT. 2. 

1738 ii. The ” rolled up 

plea ” to an action for libel Is a plea of 
fair oomment only, & where there is no 
plea of Justification, evidence is not 
Admissible to prove the truth of de- 
famatory allegations of fact, Sc the 
defenoe of fair oomment is no answer 
to such allegations. — Leech v . Leader 
Publishing Co., Ltd., [19261 2 D, L. R. 
28 : [1026] 1 W. W. R. 673 ; 20 Saak. 
L. R. 837.— CAN. 

1738 ill. S.P. Barnes t>. Sykes 
(Man.), [1926] 3 W. W. R. 476.— CAN. 

1738 iv. .] — In an action for 

libel, under the ” rolled up plea ” deft, 
has the right, without pleading 
Justification, to adduce evidence to 
establish the truth of allegations of 
fact upon which oomment is based, 
as distinguished from oomment itself.— 
Boys v/Star Ptg. Sc Pub. Co., [1927] 
3 D. L. R. 847-. 60 O. L. R. 592.— CAN. 


PART VI. SECT. 4 , SUB-SECT. 8. 

1844 II. Bossy v. 

National Press, Ltd., [1930] 1 

D. L. R. 813.— CAN. 

1848 i. Plea of fair comment 

not justification. ] — Leech v. Leader 
Publishing Oo., Ltd., No. 1738 ii, 
ante. — CAN. 


1848 il. 8. P. Barnes v. 
(Man.). No. 1738 ill, onto.— CAN 


Sykes 


1848 III. .] — In an action 


for libel by pltf. against defts., in 
respect of a portion of an artlole pub- 
lished in the N.Z. Financial Times on 
Nov. 10, 1931, defts. pleaded the 
“ rolled-up plea.” The learned judge, 
on the evidonoe, held that in certain 
respects the facts stated in the article 
worn not truly stated, &, further, that 
the imputation of malice in fact was 
not well founded : — Held : the “ rolled- 
up plea ” in an action for libel, viz. 
that in bo far as the words complained 
of consist of allegations of fact, they 
are in their natural Sc. ordinary moaning 
true in substance & in fact; Sc, in so far 
as the words consist of expressions of 
opinion, thoy are fair comment made 
In good faith & without malioe for the 
benefit of the publio upon the said 
facts which are a matter of publio 
Interest, Is not a plea partly of Justifica- 
tion & partly of fair oomment, but is 
a plea of fair comment only. Sinoe 
the judgment of the House of Lords in 
Sutherland v. Stopes, 11925] A. C. 647, 
No. 1739, the deoision of the Ct. of 
Appeal in Norton v. Bertling (1910), 29 
N. Z. L. R. 1099, is no longer law, the 
Dominion Ct. being bound to follow the 
decision of the supreme tribunal to 
settle English law. — Goooh v. N.Z. 
Financial Times (No. 2), [1933] 

N. Z. L. R. 257.— N.Z. 

st. .1 — Where the defenoe of 

fair oomment is pleaded the comments 
must be warranted by the faots stated 
in the writing complained of, in the 
sonse that the facts must afford a 
reasonable foundation for the com- 
ments, & it Is not legitimate for 
defender, by the averment of new 
faots In his defences, to extend the 
limits of inquiry. — Wheatley e. An- 
derson Sc Miller, [1927] S. C. 133. — 
SOOT. 

PART VI. SEOT. 6. 

•v. No libel — Innuendoes covered.) — 
Daly v. Irish Transport Sc General 
Workers’ Union, [1926] I. R. 118. — 
CAN. 

•w. Implied request to puMtsAJ — J. 


was employed as a reporter by the pro- 
prietors of “ The Mercury,’ a daily 
newspaper, & was also employed by 
tbe committee of a trotting club to 
take notes of a private inquiry held by 
the stewards into the running of pltf. s 
horse. As a result of this inquiry, the 
stewards purported to disqualify a 
certain horse, its owner & rider for 
three months, but inasmuch as the 
owner was not summoned to answer 
the charge made against him at the 
inquiry, the disqualification was void. 
On the morning following the inquiry, 
the libel ooinplained of was published 
in *' The Mercury.” the material 
portion of which read : '* The stewards 
decided the oharge was sustained. Sc 
disqualified the horse, owner, Sc rider 
for three months.” It was proved 
that defts. Issued no instructions to J. 
not to report information he received 
at such Inquiries, but all other press 
representatives were excluded : — Held: 
there was sufficient evidence to justify 
the jury in concluding that the libel 
had been published at defts.* implied 
request. — Patmore v. Boon ; Boon v. 
Patmore, 22 Tas. L. R. 75. — AUS. 

sz. Defamatory statement contradicted 
in same article .] — Deft, newspaper 
published a statement that in a book 
written by a German Sc translated into 
English certain British officers had 
deserted wives whom they hart married 
in Persia. Certain Australian officers, 
of whom pltf. was one. were named in 
the article as being included in the 
allegations made in the book. These 
offloers were not named in the book. 
Sc were not present in Persia at the 
time referred to in the artlole. In the 
same article were contained statements 
of a Major-General commanding a 
force in Persia to the effect that the 
charges were unfounded. Sc Bolshevist 
propaganda : — Held : the allegations 
were defamatory. & the oontrary 
statements contained in the article 
did not prevent the article being libel- 
lous. — Savigb v. News, Ltd., [1932] 
S. A. 8. R. 240.— AUS. 



VoL XXXII— Libel and Slander. Cases 1854b — 8020, 


then applied for an order that the issue as 
to the alleged undertaking & its construction 
should be tried separately before the other 
issues : — Held : when pltf. asked for an order 
that one issue should be disposed of before 
the trial of the other issues, the order should 


be made only when there were special cir- 
cumstances justifying it, & as there were 
none in the present case, the order must be 
refused. — B ottomley v . Hurst & Blackett, 
Ltd. & Houston (1928), 44 T. L. It. 451, 
0. A. 


Part VII. 

1857. Add, Annotation : — Refd. Woolmington v. 
Public Prosecutions Director (1935), 104 
L. J. K. B. 433. 

1868. Add . Annotations : — Consd. Watt v, I^ongsdon 
(1929), 98 L. J. K. B. 711; Minter v. 
Priest, [1930] A. C. 658. Refd. Cassidy v. 
Daily Mirror Newspapers, [1929] 2 K. B. 
831 ; Tolley v. Pry J. S. & Sons (1929), 46 
T. L. It. 108 ; Chapman v. Ellesmere (1932), 
101 L. J. K. B. 376. 

1876. Add. Annotation : — Consd. Crozier v. Wishart 
& Co. & Western Printing Services, Ltd., 
[1936] 1 All E. It. 1. 

1910a. Accusation of Incompetence — Whether 
proof of competence in other transactions 
admissible.] — Brine v. Bazalgette (1849), 3 
Exch. 692 ; 18 L. J. Ex. 348 ; 154 E. R. 
1024. 

1943a. .] — Minter r. Priest, No. 

1466b, ante. 

1948a. .] — Where deft, establishes a 

qualified privilege for a publication, & 


— Malice. 

pltf. fails to adduce any evidenoe of malice, 
the judge is not obliged then & there to 
withdraw the case from the jury, but, if 
deft, proposes to call evidence, may in his 
discretion defer ruling on the question of 
malice until he has heard the evidence for 
deft. In the exercise of this discretion the 
position of deft, who has to adduce evidence 
upon other issues in the action should be 
considered. — Marb6 v. George Edwardes 
(Daly’s Theatre), Ltd., [1928] 1 K. B. 209 ; 
96 L. J. K. B. 980 ; 138 L. T. 61 ; 43 
T. L. R. 809, 0. A. 

1953. Add. Annotation : — Refd. South Suburban 
Co-operative Society, Ltd. v. Orum & Croydon 
Advertiser, Ltd., [1937] 3 All E. R. 133. 

1955. Add. Annotation : — Refd. Crozier v. Wishart 
& Co. & Western Printing Services, Ltd., 
[1936] 1 All E. R. 1. 

1983. Add. Annotation : — Refd. Crozier v. Wishart 
& Co. & Western Printing Services, Ltd., 
[1930] l All E. R. 1. 


Part VIII. — Damages and Costs. 


1988. Add. Annotations : — Consd. Hobbs v. Tinling, 
Hobbs v. Nottingham Journal, [1929] 2 
K. B. 1 ; Tolley v. Fry J. 8. & Sons (1929), 
46 T. L. R. 108. Refd. Ley v. Hamilton 
(1934), 151 L. T. 360 ; Farmer v. Hvde, [1937] 
1 K. B. 728. 

1989. Add. Annotations : — Refd. Thomson v. 


McNulty (1927), 71 Sol. Jo. 744; Cassidy 
v. Daily Mirror Newspapers, [1929] 2 K. B. 
331. 

1992. Add. Annotation : — Refd. Hobbs v. Tinling, 
Hobbs v. Nottingham Journal, [1929] 2 
K. B. 1. 

2020. Add. Annotation: — As to (2) Consd. Hobbs v. 


PART VII. SECT. 2, SUB-SECT. 2. —A. 

1875 xii. .] — Dunnkt v. Nel- 

son, [1926] S. O. 764.— SCOT. 

PART VII. SECT. 2, SUB-SECT. 2.— 
B. (a). 

1878 xiil. .1 — The burden 

Is on pltf. to prove malice if the occa- 
sion is privileged, & this onus is not 
dispensed with by a finding by the 
judge that deft, stepped outside the 
privilege. — Arthur v. Massey Harris 
& Co., [1934] 2D.L.R. 124.— CAN. 

1878 xlv. .] — In an action 

for slander based on statements made 
by a former employer of pltf. to a new 
employer the judge found that the 
occasion was one of qualified privilege 
but that deft, had been actuated by 
malice. Neither pltf. nor deft, was a 
witness at the trial. Pltf. relied on the 
evidence of the person to whom deft, 
made the statement sued on, & also 
on part of the examination of deft, on 
discovery. Deft, did not adduce evi- 
dence but relied on the alleged in- 
sufHoiency of pltf. ’s evidence. On 
appeal : — Held : the ct. was in as good 
a position as the judge to form an 
opinion on the evidence & to draw 
inferences therefrom ; & in view of 
the finding of privilege the onus was 
on pltf. to establish express malice & 


he had not discharged that onus. — 
Anderson v. Smythe, [19351 2 

W. W. R. 442 ; 4 D. L. R. 72 ; 50 
B. O. R. 112 ; 5 F. L. J. (Can.) 52.— 
CAN. 

PART VII. SECT. 2, SUB-SECT. 2.— 
B. (b), 

f i. .1 — Declining to give an 

apology is not evidence of malice. — 
Halls v. Mitchell (1927), 59 O. L. R. 
590.— CAN. 

PART VII. SECT. 2, SUB-SECT. 2.— 
B. (e) Hi. 

1928 ii. .J — Evidence of defama- 
tory statements made on occasions 
which were not privileged is admissible 
to show malice in a subsequent publica- 
tion for which privilege is claimed. — 
Hazarke v. Kamaludin, [1934] A. D. 
108.— S. AF. 

PART VII. SECT. 2, SUB-SECT. 4.— A, 

1957 ii. . 1 — Cole t>. The 

Operative Plasterers Federation 
of Australia (N. 8. W. Branch) & 
Hudson (1927), 28 S. It. N. 8. W. 62 ; 
45 N. S. W. W. N. 33.— AUS. 

PART VII. SECT. 2, SUB-SECT. 4 — 

B. (a). 

a i. Additional danders.] — 
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Mrrcerkau v. Hock, [19301 1 W. W. R. 
821 ; 3 D. L. R. 169 ; 24 8. L. R. 483. 
—CAN. 


PART VIII. SECT. 1, SUB-SECT. 1. 

1984 v. .1 — Geijihe v. Rink, 

[19351 1 W. W. R. 87. — CAN. 


PART VIII. SECT. 1, SUB-SECT. 2. 

B. (a). 

sx. Conduct of both parties .] — Pltf. 
in opening bis case to the jury, stated 
that ho would be satisfied with an 
undertaking by deft, to publish an 
apology in their newspaper, 6c further 
stated that the defamatory article 
complained of by him was false from 
beginning to end. Deft, by hi* counsel, 
thereupon offered to give such an 
undertaking as asked for by pltf. This 
offer pltf. refused to accept. During 
the course of the trial, cross- 
examination was directed to show the 
truth of the article complained of, 
though the character of pltf. was not 
attacked in the article. Pltf. was 
awarded a verdict 8c damages were 
assessed at one farthing : — Held : the 
jury may take into consideration the 
conduct of both parties, even up to 
the moment when It returns its verdict 
— Lem airs v . Smith's Newspapers, 
Ltd. (1927), 28 S. R. N. S. W. 101.— 
AUS. 



Gases 2080— 8268. English and Empire Digest Supplement, 


Tinting, Hobbs v. Nottingham Journal, [1029] 

2 kTb. 1. 

2037. Add. Annotation : — Expld. Hobbs v. Tinting, 
Hobbs v, Nottingham Journal, [1929] 2 
K. B. 1. 

2041a. .] — In an action for libel pltf. 

set out in his statement of claim the alleged 
libel, Sc in a separate paragraph alleged an 
innuendo which practically repeated, but 
somewhat extended, the statements in the 
alleged libel. Defts. did not plead justifica- 
tion or fair comment, but paid 20s. into ct. 
in respect of the alleged libel as sufficient 
damages ; they made no payment into ct. in 
respect of the innuendo ; Sc they gave notice 
under R. S. C. Ord. 86, r. 37, of their intention 
to give in evidence certain matters in mitiga- 
tion of damages. At the trial pltf. gave 
evidence that save for one lapse he was a 
man of unblemished reputation. There- 
upon he was cross-examined as to specific 
incidents not mentioned in the libel or in the 
particulars served under R. S. 0. Ord. 80, 
r. 37, it being suggested that he was a man 
of bad reputation. This tine of cross- 
examination was objected to, but was allowed. 
Before the conclusion of the cross-examination 
the jury intervened with an intimation that 
they desired to find for the defts., which they 
then did without any summing up. On 
appeal: — Held: (1) the cross-examination 
was admissible as cross-examination to credit, 
but that if the incidents were denied by pltf. 
no further evidence could be called to rebut 
ltf.’s denials, & that the jury should have 
een told that while they were not bound 
to accept pltf.’s denials, those denials, though 
unaccepted, afforded no evidence that the 
incidents had taken place ; (2) the cross- 

examination was not admissible to mitigate 
damages, Sc the jury ought to have been 
directed to this effect. — Hobbs v. Tinling, 
Hobbs v. Nottingham Journal, [1929] 2 
K. B. 1 ; 98 L. J. K. B. 421 ; 141 L. T. 121 ; 
45 T. L. R. 328 ; 73 Sol. Jo. 220, 0. A. 

Annotation : — Generally, Refd. Farmer v. Hydo, [1937] 1 
K. B. 728. 

2045. Add, Annotation : — As to ( 1) Apprvd. Hobbs 
v, Tinting, Hobbs v . Nottingham Journal, 
[1929] 2 K. B. 1. 

2086. Add. Annotations : — Consd. Interoven Stove 


Co. v . British Broadoasting Corpn. (1935), 
79 Sol. Jo. 921. - Refd. Ormond Engineering 
Co. v. Knopf (1932), 49 R* P. C. 634 ; Bruce 
o, Odhams Press, Ltd., [1938] 1 All E. R. 287. 

2093. Add, Annotation : — Refd. Newton v. Hardy 
(1933), 149 L. T. 105. 

2174. Add. Annotations : — Consd. Tallent v. Cold- 
well Sc Tailor Sc Cutter, Ltd., [1988] Oh. 053. 
Refd. Smith t>. Schilling, [1928] 1 K. B. 429 ; 
Emcee, Ltd. v . Sunday Pictorial Newspapers 
(1920), Ltd., [1939] 2 All E. R. 384. 

2180. Add, Annotation : — Refd. Martin v, Benson, 
[1927] I K. B. 771. 

2184. Add, Annotation : — Refd. Campbell v. Poliak 
[1927] A. C. 732. 

2191a. .] — Morriss v. Baines So Co., Ltd., 

No. 2297a, post, 

2195. Add, Annotation: — As to (1) Refd. Martin 
v. Benson, [1927] 1 K. B. 771. 

2198a. Consideration of all circumstances.] — 

Where an action for defamation is tried by a 
. judge with a jury, & pltf. recovers nominal 
. damages only, the judge, in deciding whether 
, there is 44 good cause ” for depriving pltf. of 
costs, should take into consideration all the 
circumstances of the case, both before Sc 
after the issue of the writ. The smallness of 
the damages is only one element for considera- 
tion. The judge must exercise a discretion 
independent of any view expressed by the 
jury on the question of costs. — Martin v . 
Benson, [1927] 1 K. B. 771 ; 90 L. J. K. B. 
405 ; 137 L. T. 183 ; 43 T. L. R. 247. 

Annotation : — Consd. Morriss v. Baines Sc Co., [1933] I 
K. B. 540. 

2200. Add. Annotation : — Refd. Martin v, Benson, 
[1927] 1 K. B. 771. 

2202. Add. Annotation : — Refd. Martin v, Benson, 
[1927] 1 K. B. 771. 

2203. Add Annotation : — Refd. Martin v. Benson, 
[1927J 1 K. B. 771. 

2203a. .] — Martin v . Benson, No. 

2198a, ante, 

2206. Add. Annotations : — Refd. Campbell v, Pol- 
iak, [1927] A. C. 732 ; Martin v. Benson, 
[1927] 1 K. B. 771. 

2207. Add. Annotation : — Consd. Martin v. Benson, 
[1927] 1 K. B. 771. 


Part IX. — Injunction. 


2225. Add. Annotation : — Refd. Broome v . Agar 
(1928), 188 L. T. 698. 

2263. Add. Annotation : — Refd. Tolley v . Fry J. S. 
Sc Sons (1929), 40 T. L. R. 108. 


C. Mitigation of Damages, 

For “ Sect. 8, ante” read 44 Sect. 1, sub- 
sect. 3, ante,” % 


PART VIII* SECT. % * BUB-SECT. 3.— 0. 

2080 vi. — — . ] — Solomon v. 

Robinson Sc Co., Ltd. (1927). 48 
N. L. R. 125. — S. AP. 


PART VIII. SECT, t, SUB-SECT. 4.— 

a. <b>. 

2156 iv. - — In libel it ta not 
necessary to prove special damage, for 
the law presumes that some damage 
will flow In the ordinary course of 
things from the mere invasion of pltf.'s 
rights. Sc the falsity of the Imputation is 
presumed in favour of pltf. — Halls v. 
Mitcheix(1927), 59 O. L. R. 590.-OAN. 


PART VIII. SECT. 2, SUB-SECT. 1. 

ay. Security for costs — Action against 
newspaper.}-- Carroll v. National 
Press, Ltd. (Man.), [1927] 3W.W.R. 
883, — CAN. 

az. .] — Bartman V, 

U krainian Publishing Co. of Canada. 
[1927] 8 D. L. R. 478 : [1927] 2 

W. W. R. 808 ; 38 Man. L. R. 581.— 
CAN. 

•b. Discretion of oowf.] — P ro- 

ntuk t>. Pbtryk, [1933] 1 W. W. R. 
648^ affd., [1933] SW.W.R. 223.— 

ad. .} — Kelley e. Hart, [1984] 
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1W.W.R. 833 ; 2 D. L. R. 288 ; 61 
O. O. a 364. — OAR. 


PART VIII. SECT 2, SUB-SECT. 2.— A. 

2180 «<M- -] — T.Aurmgrr r Sc LAM- 
BERT v, Roberts Drug Stores. Ltd. 
(No. 2), 119331 8 W. W. R. 282 ; 41 
Man. L. R. r* 


322.— CAN. 


PART IX. SECT. 1, SUB-SECT. 2. 
2228 I. Whether slander included.]— 
Pltf. Sc deft, oarried on the same class 
of business. In order to meet the bom - 
. petition of pltf., deft., while not ex- 




VoL XXXIL— Libel and Slander. Oases 2878a — 2800b. 


Part X. — Pleading, Practice and Evidence. 


2278a. 


-.] — Held: since Jud. Act 


there is no power to pay money into ct. in 
actions of libel & slander without admitting 
liability. — Veale v. Reid (1904), 117 L. T. Jo. 
292. 

2278. Add . Annotation : — Consd. Morriss v. Baines 
& Co., [1933] 1 K. B. 540. 

2279. Add. Annotation : — Refd. Millensted v. Gros- 
venor House (Park Lane), Ltd., [1937] 1 
K. B. 717. 

2297a. Smaller amount awarded by Jury — 

No Jurisdiction to order repayment.] — Defts. 
in an action against them for libel paid £525 
into ct. under R. S. C., Ord. 22, r. 1, with an 
admission of liability. Pltf., acting upon 
R. S. 0., Ord. 22, r. 6, took the money out 
of ct. & went on with his action. At the 
hearing the jury awarded pltf. one farthing 
damages. Pltf. claimed to retain the money 
taken out, on the ground that as it had been 
taken out of ct. before trial the ct. had no 
power to order its return: — Held: (1) the 
money in question was now the property of 
pltf. & the ct. had no power to order its 
return to defts. ; (2) pltf. was entitled to his 
costs of action up to the date of payment in. 

(3) Semble : when deft, has paid money 
into ct. with an admission of liability pltf. 
may take out the money at any time before 
the conclusion of the trial. 

(4) Semble : the ct. in such circum^ lances 
has no power to allow a deft, to amend his 
pleadings by denying liability, revoking pay- 
ment into ct. & pleading justification after 
pltf. has taken the money out of ct. — 
Morriss v. Baines & Co., Ltd., [1933] 1 
K. B. 640 ; 102 L. J. K. B. 029 ; 148 L. T. 
428 ; 49 T. L. R. 190 ; 77 Sol. Jo. 84. 

2297b. No Jurisdiction to order amend- 

ment of pleadings.]— Morriss v. Baines & 
Co., Ltd., No. 2297a, ante. 

2297c. Time for taking out.}— Morriss v. Baines 
& Co., Ltd., No. 2297a, ante. 

2298a. .] — Hall v. Bryce (1800), 0 

T. L. R. 344, C. A. 

2298b. Identity of plaintiff.] — Defts. published an 
article in a newspaper published by them in 
which they referred to certain aeroplane 
smuggling exploits of “ an Englishwoman.’ ' 
Pltf. brought a libel action against defts., & 
in her statement of claim she alleged that the 
words '* an Englishwoman,” “ she,” & “ her,” 
in the article, referring to the woman who 
was alleged to have been guilty of plane 
smuggling, meant pltf., but pltf. was not 
identmea in the article by name or description 
as the woman referred to. Defts. applied for 
an order for particulars of the allegation that 
the words complained of referred to pltf. 
The master made an order that pltf. should 
deliver to defts. particulars of the allegation 
in the statement of claim, that the words com- 
plained of were published of pltf., & that 


pressly authorising slander authorised 
oonduct on the part of its salesmen 
which almost Inevitably led to slander. 
A s alesman In the employ of deft, in 
the course of his employment on two 
occasions made slanderous statements 
concerning pltf. in the way of its busi* 
n o a s to customers of pltf. In an action 


based on obese statements an Injunc- 
tion was granted restraining deft., its 
servants & agents, from publishing 
words defamatory of pltf. in the way of 
Its business : — Held : (1 ) there is juris- 
diction to grant injunctions in actions 
for slander ; (2) the injunction should 
be limited to restrain deft., its servants 


“ Englishwoman,” “ she,” & “ her,” in the 
words meant pltf., stating the facts from 
which it was to be inferred that the words 
were published of pltf. & that the said specific 
words meant the pltf. The J udge in 
Chambers reversed the order of the master. 
On appeal : — Held : the material facts on 
which a pltf. must rely in a libel action 
necessarily included the facts & matters from 
which it was to be inferred that the words 
were published of pltf. Without a statement 
of those facts & matters it was impossible for 
defts. to be in a position to decide how to 
plead to the statement of claim. The 
matters & facts referred to in the order of the 
master were material facts on which pltf. 
relied as a matter of necessity in support of 
her allegation that she was defamed by the 
article in question, & under the provisions 
of R. S. 0., Ord. 19, r. 4, such facts ought to 
have been stated in the statement of claim, 
& if not so stated defts. were entitled to have 
further particulars of the allegation that the 
words referred to pltf. — Bruce v. Odhams 
Press, Ltd., [1930] 1 K. B. 097 ; [1930] 1 
All E. R. 287 ; 105 L. J. K. B. 318 ; 154 
L. T. 423 ; 52 T. L. R. 224 , 80 Sol. Jo. 144, 
C. A. 

2300a. Separate actions tor same libel.] — 

Where two pltfs. bring two separate actions 
against same defts. in respect of the same 
alleged libel, the ct. has jurisdiction to order 
consolidation of the two actions. Whether 
an order for consolidation should be made in 
any particular case is in the discretion of the 
judge or the master. — Horwood v. States- 
man Publishing Co. (1929), 98 L. J. K. B. 
450 ; 141 L. T. 54 ; 45 T. L. R. 237 ; 73 
Sol. Jo. 110, C. A. 

Annotation Expld. & Apld. Bailey v. Curzon of Kedleaton . 

Bailey v. Duggan, [1032] 2 K. B. 302. Retd. Marchaut v. 

Ford, [1936 J 3 All K. R. 1Q4. 

2300b. Different libels In same book.]— 

By the writing & publishing of one book, it 
was alleged that the female pltf. had been 
libelled by portraying her as a grossly 
immoral woman & that her father had been 
libelled by portraying him as a coarse, brutal 
& unsympathetic father, who had driven the 
daughter into an immoral life. Justification 
had been pleaded by two of defts. r J he 
daughter & her father brought separate 
actions in respect of these libels & an order 
was made consolidating the actions : —Held : 
the actions ought not to be consolidated on 
account of the embarrassmonfc to the judge 
& jury in trying such actions together & the 
hardship to one party to wait through the 
trial while matters quite irrelevant to that 
party’s case were being tried, with the con- 
sequent responsibility for costs. — Marchant v. 
Ford, P e t er Davies, Ltd., Guernsey Star 
& Gazette Co., Ltd., & McLegan & Gum- 
ming, [1936] 3 All E. R. 104 ; 80 Sol. Jo. 
893, C.A. 

& agents, from publishing defamatory 
statements of or concerning pltf. in the 
way of its business by repeating to 
nltf/s customers the words complained 
of or words to the like enact. 
CRESCENT SALES PTT., IffD. *• 3 *™™ 

Products Pty v L 

336 42 Argus L» R. 455. — AUS. 
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Cues 2801a— 2587a. English and Empire Digest Supplement. 


Part XI. — Criminal Proceedings. 


2801a. .] — W. had been concerned in 

litigation with an insurance co. In a letter 
to 0., whom the co. had charged with an 
offence W. published a defamatory libel 
concerning G., the solr. acting for the co. 
For this he was charged &> convicted : — 
Held : the libel was not one which the jury 
would have been justified in regarding as 
trivial ; the prosecution are not bound to 
prove that the libel would have been un- 
usually likely to provoke a breach of the 
eace ; the slender link of common interest 
etween W. & C. could not authorise the 
publication of false & defamatory statements 
about a third person whose character was 
irrelevant to any question which was the 
legitimate concern of C., & the occasion was 
not privileged ; the jury were entitled in the 
absence of evidence to the contrary to draw 
the inference that as W. had an intimate 
knowledge of G. he knew the libel to be 
false ; in the absence of a plea of justification, 
the statements must be assumed to be false. — 
R: v. Wicks, [1930] 1 All E. R. 384 ; 154 
L. T. 471 ; 52 T. L. R. 253 ; 80 Sol. Jo. 289 ; 
25 Cr. App. Rep. 108 ; 30 Cox, C. C. 370, 
C. C. A. 

Annotation : — Held. Triplex Safety Glass Co. v. Lancogaye 
Safety Glass (1934), Ltd., [1939) 2 K. B. 395. 


2307. Add* Annotation : — Generally , Refd. Martin 
v. Benson, [1927] 1 K. B. 771. 

2441. Add. Annotation: — Reid. Broome v. Agar 
(1928), 138 L. T. 098. 

2468. Add. Annotation : — Consd. R. v . De Montalk 
(1932), 23 Cr. App. Rep. 182. 

2488. Add. Annotation : — Refd. R. v . Brixton 
Prison, Ex p . Shure, [1920] 1 K. B. 127. 

2489a. Questions by judge as to truth — No plea of 
justification.] — On the trial of a prisoner for 
publishing defamatory libels there was no 
plea of justification, but after the close of 
the case for the defence the judge called a 
number of witnesses, including the two 
persons alleged to have been libelled, & put 
to them a number of questions which, as the 
ct. held, might have suggested to the jury 
that the issue was whether the words com- 
plained of were true : — Held : the calling 

* of these witnesses was irregular, & the con- 

* viction must be quashed. — R. v . McMahon 
(1933), 24 Cr. App. Rep. 95, C. C. A. 

2498. Add. Citation : — 20 State Tr. 529. 

2511. Add. Annotatiqn : — Refd. R. v. Sandbach, 
Ex p. Williams (1935), 61 T. L. R. 430. 

2525. Add. Annotation: — As to (1) Refch Killen 
r. MacMillan (1931), 48 R. P. C. 380. 


Part XII. — Slander of Title. 


2528a. .] — Crush v. Crush (1005), Yelv. 80 ; 

80 E. R. 65. 

2536a. Title need not be shown.] — Marvin v . May- 
nard (1596), Oro. Eliz. 419 ; 78 E. R. 061. 

2551. Add. Annotation : — Retd. Balden v. Shorter, 
[1933] Ch. 427. 

2552. Add. Annotation : — Refd. Balden v. Shorter, 
[1933] Oh. 427. 

2555a. .] — Nursb v. Pounford (1029), 

Het. 101 ; 124 E. R. 421. 

2560a. .] — In slander of title for alleging that 

another had a lease for one thousand years 
of pltf.’s land, it is no defence that such a 
lease was actually made, because deft, took 

K himself the knowledge of the law. — 
may’s Cash (1584), 1 Co. Rep. 176 a ; 
Jenk. 247 ; 76 E. R. 379 ; sub nom. Mild- 


may v. Standish, Cro. Eliz. 34 ; Moore, 
K. B. 144. 

Annotations : — Befd. Rowe v. Roach (1813), 1 M. 8c S. 304 ; 
British Ry. 8c Trafflo & Electric Co. v. C. R. C. Co., Ltd. 8c 
L. C. C., [1922] 2 K. B. 260. 

2560b. .] — Millman v. Pratt (1824), 2 B. & 

C. 480 ; 3 Dow. & Ry. K. B. 728 ; 107 E. R. 
465. 

2579. Add. Annotation : — Consd. Farr v. Weather- 
head So Harding (1932), 49 R. P. C. 202. 

2582a. .] — Johnson v . Smith (1584), Moore, 

K. B. 187 ; 72 E. R. 522. 

2587a. .] — If one hath colour of title to land, 

an action of the case will not lie against him 
for saying, I have better title to the land 
than you, though his title be not so good as 
the other’s title is. — A non. (1654), Sty. 414 ; 
82 E. R. 823. 


PART XI. SECT. 1, SUB-SECT. 1.— A. 

•m. General rule.] — It 1 b not the law 
that the publication of a libel cannot 
be a criminal offenoe unless it is shown 
that It had per ee a tendency to disturb 
the pnblio peace. — R. v. Powell, 
[19381 1 W. W/R. 347 ; 1 D. L. R. 
635 ; 69 Can. O. C. 205 ; 7 F. J. L. 
(Can.) 175. — CAN. 


PART XI. SECT. 1, SUB-SECT. l.—B. 

2303 1. Proceedings maintainable .] — 
The aooused (applt.) was tried on a 
charge in two counts, (1) the publishing: 
of a defamatory libel knowing it to be 
false ; (2) the publishing: of a defama- 
tory libel. The writing complained 
of was a printed leaflet headed, 
“ Bankers’ Toadies/* followed by the 
words, info* alia, “ God made Bankers* 
Toadies, just as he made snakes, slugs, 
snails & other oreepy-omwly treacher- 


ous & poisonous things. Never, there- 
fore, abuse them, just exterminate 
them.” On the reverse side, under the 
heading, ” Bankers’ Toadies,” were the 
names of nine citizens of Edmonton & 
the institutions with wbioh they are 
associated ; 8c underneath their names 
were the words, in larger type, ” Exter- 
minate Them.” The jury returned a 
verdict of guilty on the first count 8c 
the accused was sentenced to three 
months’ imprisonment : — Held : the 
leaflet was beyond question defamatory 
of the persons named. — R. v. Unwin, 
[1938] 1 W. W. R. 339 ; 1 D. L. R. 
529 ; 69 Can. O. C. 197 ; 7 F. L. J. 
(Can.) 275.— CAN. 

PART XI. SECT. 1, SUB-SECT. 4.— 

A. (a). 

hi. .] — Wallace- Johnson v . R. 

(1939), 56 T. L. R. 215, P. C.— GOLD 
COAST. 


PART XI. SECT. 1, SUB-SECT. 4.— 
A. (b). 

aa. Advocating force to effect govern- 
mental. industrial , or economic change.] 
— R. v. Weir (Ont.) (1929), 52 Can. 
Crim. Caa. 111.— CAN. * 

PART XI. SECT. 2, SUB-SECT. 10. 
sd. Recovery against private prose- 
cutor — Who is — Attorney-General .1 — 
Where the A.-G. or his agent prefers a 
charge of criminal libel he is not a 
private prosecutor within the meaning 
of sect. 1045 of the Criminal Code. 
The liability of a private prosecutor for 
coats thereunder is the same whether 
he acts with the consent of a judge or 
of the A.-G. Senible : if the charge 
has been preferred by the A.-G. or his 
agent at the instance at a private oom- 
plainant. the latter la a private prose- 
cutor within said sect. — Maloney v. 
Feldes. [19331 1 W. W. R. 33 2 ; 
D. L. R. 752 ; 60O.O.a 7.— CAN. 
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2501a. .] — Where a trade circular is issued 

bond fiae an interim injunction will not be 
granted to restrain it unless it is in violation 
of some contract between pltf. & deft., how- 
ever much the balance of convenience may 
be, in favour of granting. — Societe Anonyme 
des Manufactures de Graces v. Tilgh- 


man’3 Patent Sand Blast Oo. (1883), 
25 Oh. D. 1 ; 63 L. J. Oh. 1 ; 49 L. T. 461 ; 
48 J. P. 68 ; 32 W. R. 71 ; Griffin’s Patent 
Cases [1884-86], 209, 0. A. 

AnrurtatUm : — Apld. Household & Hosher r. Fairburn Ac 
Hall (1884), 61 L. T. 498. 


Part XIII. — Slander of Goods. 

2609a. Requisites of action.] — Interoven Stove 2612. Add. Annotation : — Refd. Jay’s, Ltd. v. 
Co., Ltd. v. British Broadcasting Corpn. Jacobi (1933), 49 T. L. R. 239. 

(1935), 79 Sol. Jo. 921. 


PART XIII. SECT. 2. 

■p. Suggestion of moral ivrongdoing 
necessary . \ — A bond fide statement as 


to the quality of an article purchased 
is not a lihol if there Is no suggestion 
of moral wrongdoing. — Hkin v. Cana- 
dian Fatrbankh Morbk Co. & Bur- 


rows, 11938] 4 D. L. R. 63 ; 13 

M. P. R. 265 ; 8 F. L. J. (Con.) 84.— 
CAN. 
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LIEN. 

Part II. — Legal or Possessory Lien Generally. 


27a, .] — Mulliner v. Florence, No. 193, 

post, 

148. Add. Annotation : — Generally , Reid* Nippon 
Yusen Kaisha v . Ramjiban Serowgee, [1938] 
A. C. 429. 

152. Add . Annotations : — Retd. Lowther v. Harris, 
[1927] 1 K. B. 893. Mentd. Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
[1929] 1 K. B. 40. 

171. Add. Annotation : — Apld. Near East Relief 
v. King, Chasseur & Co., Ltd., [1980] 2 K. B. 
40. 


180. Add. Annotation : — As to (3) Retd, Albemarle 
Supply Co. v. Hind (1927), 43 T. L. R. 
783. 

184. Add. Annotation : — Held. Albemarle Supply 
Co. v. Hind (1927), 43 T. L. R. 783. 

193. To the existing paragraph add as follows : — 
“ Distinction between a pledge & a lien 
discussed/* 

208a. .] — Rogerson v. Reid (1830), 1 Knapp, 

362 ; 12 E. R. 357, H. L. 

212. Add. Annotation : — Refd. The Rehearo (1933). 
49 T. L. R. 559. 


Part III. — General Lien. 

242. Add. Annotation : — Consd. Near East Relief v. King, Chasseur & Co., [1930] 2 K. B. 40. 


Part IV. — Particular Lien. 


321. Add. Annotation : — Refd. Albemarle Supply 
Co. v. Hind (1927), 43 T. L. R. 783. 

322. Add. Annotation : — Refd. Albemarle Supply 
Co. v. Hind (1927), 43 T. L. R. 783. 

322a. No authority to create lien.] — B. 

hired three taxicabs from pltfs. under hire- 
urchase agreements which required him to 
eep the cabs & their equipments in good 


repair, & prohibited him from selling, pledg- 
ing or parting with possession of the cabs 
without pltfs.’ consent, & from creating a 
lien upon them in respect of such repairs. 
B. kept the cabs & two others at the garage 
of the defts., who cleaned them, supplied 
them with tyres, grease, oil & petrol, & did 
all necessary repairs to & charged rent for 
them. At first B. paid defts.’ weekly bills 


PART I. 

■m. Origin of — Necessity for statutory 
authority — In clear & unambiguous 
language.] — A lien is not to be con- 
sidered to be imposed without a plain 
declaration of the intention of the 
Legislature to. impose it, shown in 
clear Sc unambiguous language. — 
Re Hardy, 11029] 1 D. L. R. 300 ; 
affg., 62 O. L. R. 367.— CAN. 

PART II. SECT. 9, SUB-SECT. 3. 

so. When tender unnecessary. 1 — 
Applt., a warehouseman & carrier, 
had a lien on goods of the resp. for 
storage & other charges. Resp. offered 
to pay these charges. Sc applt. then 
claimed a lien for further charges 
to which it was not entitled, Sc so con- 
ducted itself as to show that a tender 
of the amount to which it was entitled 
would not have been accepted : — 
Held : on the evidence, no tender of 
the correct amount was necessary. — 
Gamblings, Ltd. v. Westons, Ltd., 
[1933] S. A. S. R. 26.— -AUS. 

PART II. SECT. 9. SUB-SECT. 4. -A. 

178 I. Claim flf general lien — Waiver . 
of tender — For amount of particular 
lien.] — Whore the holder of goods 
detains them for different claims, as 
to one of which he has a lien Sc the 
other not, the owner must tender the 
proper amount, unless the holder either 
expressly or by fair Implication dis- 
penses with it. — Buffalo Sc Lake 
Huron Ry. Co. v. Gordon (1868), 16 
U. C. R. 283.— CAN. 

PART IIL SECT. 4. 

sq. Lien of carrier — Goods subject to 
HU of sole.] — Furniture on certain 
premises became subject to a bill of 


sale which contained a covenant against 
its removal from the premises without 
the consent of the bill of sale holder. 
Without such consent the grantor of 
the bill of sale, who remained in 
possession of the furniture, employed 
a co. carrying on the business of carriers 
Sc storers to remove the furniture & 
store it in its warehouse. The re- 
moval contract provided that the re- 
moval charge was payable on demand, 
contained an endorsement about a 
sum payable weekly. Sc gave the 
removers a lien for its charges. A 
second contraot was then entered into 
for removing & storing the furniture, 
which specified the charge for storage 
& contained a similar term as in 
the former contract, giving a lion for all 
moneys payable to the oo. Subse- 

a uently the bill of sale holder demanded 
le furniture from the co. The 
co. refused to deliver up the furniture, 
claiming a lien for its charges. In an 
aotionror detinue in the District Ot., 
the claim to a lien was disallowed & a 
verdict returned against the oo., which 
appealed; — Held: (1) the oontraet 
was not a contract of oommon carriage 
but a composite special agreement to 
carry & store the furniture & no 
oommon carrier's lien attached for the 
carrying charges ; (2) the oo. could not 
maintain any claim to a special lien 
or contractual lien for the removal Sc 
storage charges since the bill of sale 
holder had not expressly authorised 
the removal Sc storage, Sc no implied 
authority arose from the fact that the 
grantor of the hill of sale had been left 
In the possession of the furniture. — 
Kilnbrs, Ltd. «. John Dawson In- 
vestment Trust, Ltd. (1936), 35 
ft. R. N. S. W. 274 ; 52 N. S. W. W. N. 
88.— AUS. 


PART IV. SECT. 1. 

1 i. Sale of building — Balance of 

proceeds after payment of sundry 
accounts paid into court.] — Kelly 
Bros. & Co. v. Tourist Hotel Co. 
(1910), 15 O. W. R. 29 ; 20 O. L. R. 
267.— CAN. 

m I. Merchant giving vessel to 

planter & undertaking to supply vessel 
for fishery — Failure of merchant to 
supply vessel.) — Held : the merchant’s 
peculiar lien upon the profits of the 
vessel ceased to attach. ~r*GiLL v. 
Power (1851), 3 Nfld. L. R. 197.— 
NFLD. 

PART IV. SECT. 2. SUB-SECT. 1.— A. 

sx. Lien for repairs — Enforceable 
against conditional sale vendor. ]— 
The common -law lien for repairs to a 
chattel may be maintained against 
the vendor where the chattel is subject 
to a conditional-sale agreement, even 
though the work was done at the 

request of the purchaser.-y-IDARLY 

(J. H.) Motor Oo., Ltd. v . Seeka witch, 
[1931] 3 W. W. R. 521.— CAN. 

PART IV. SECT. 2, SUB-SECT. 1.— 
B. (a). 

816 i. General rule.) — An artificer's 
lien arises only when the work In 
respect of which the ohargea arose has 
been done by the order or at the 
request of the owner or of some person 
authorised by him. — Fisher v. Auto- 
mobile Finance Co. op Australia, 
Ltd. (1928), 41 C. L. R. 167.— AUS. 

322a i. Order given by hirc-purchaeer 
— No authority to create Hen.) — Held .* 
the vendor was entitled to a return of 
the subject-matter of the agreement 
without payment of the cost of repairs 
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in full. He then fell into arrear, but defts. 
allowed him to take the cabs out daily to 
ply for hire on condition that the cabs con- 
tinued 44 in pawn ” & were returned to the 
garage each night. Defts.* weekly accounts 
then debited B. with the amounts in arrear 
brought forward ; credited the amount paid 
by B.j which was sometimes a lump sum & 
sometimes the exact amount of the current 
week’s bill ; <fe carried forward the balance. 
B. then fell into arrear with his hire-purchase 
instalments, & pltfs. terminated the agree- 
ments & demanded the three cabs from debts., 
who claimed a lien for £113 18s. 3d. the 
balance of their general account for all five 
cabs due from B., but they also gave pltfs. 
full details of the charges for each of their 
three cabs. Pltfs., relying on their agree- 
ments, made no tender to defts., but com- 
menced this action for detinue. Defts. then 
sought to appropriate the total sum received 
from B. to items for which they had no 
lien against pltfs., & to appropriate the 
balance to pltfs.' three cabs, leaving 
£94 11s. Id. unpaid, for which they claimed 
a lien aS against the £113 18s. 3d. originally 
claimed : — Held : (1) a contractual limitation 
of authority not communicated to the 
repairer did not limit the implied authority 
derived from the hirer being allowed to 
possess & use the car, & defts. were entitled 
to a lien in respect of repairs executed by 
them ; (2) the conditional agreement between 
B. & defts. that the cabs might be taken out 
daily to ply for hire, did not prevent the 
repairer’s lien from continuing ; (3) defts. 
had not in the circumstances lost their lien 
by demanding too large a sum at first, or by 
basing it partly on the wrong ground ; that 


their attempted appropriations were too 
late ; & that there must be an inquiry how 
much of the amount of the lien they claimed 
represented items for repairs to the three cabs. 

A person claiming a lien must either claim 
it for a definite amount or give the owner 
particulars from which he himself can 
calculate the amount for which a lien is due. 
The owner must then, in the absence of 
express agreement, tender an amount cover- 
ing the lien really existing. If he does not, 
unless excused, he has no answer to a claim 
of lien. He may be excused from tendering 
(a) if he has no knowledge, or means of know- 
ledge, of the right amount ; or ( b ) if the 
person claiming the lien for a wrong cause or 
amount makes it clear that he will not release 
the goods unless his full claim is satisfied, & 
that claim is wrongful. The fact that the 
claim is made for more than the right amount 
does not matter unless the claimant gives no 
articulars from which the right amount can 
e calculated, or makes it clear that he 
insists on the full amount of the right 
claimed ( per Cuh.). — Albemarle Supply 
Co., Ltd. v. Hind & Go., [1928] 1 K. B. 307 ; 
97 L. J. K. B. 25 ; 138 L. T. 102 ; 43 T. L. R. 
783 ; 71 Sol. Jo. 777, 0. A. 

Annotation : — Reid. Near East Relief v. King, Chasseur Sc 
Co., Ltd., [1930] 2 K. B. 40. 

324. Add. Annotation : — Refd. Albemarle Supply 
Go. v. Hind (1927), 43 T. L. R. 652. 

33&. Add. Annotation : — As to (1 ) Dlstd. Albemarle 
Supply Go. v . Hind (1927), 43 T. L. R. 652. 

370. Add. Annotation : — Refd. I. R. Comrs. v. 
Holder, [1931] 2 K. B. 81. 

371. Add. Annotation : — Refd. Jebara v. Ottoman 
Bank, [1927] 2 K. B. 264. 


ordered by the hire-purchaser. — Alli- 
ance Finance Co. Sc Standard 
Motors, Ltd. v. Simons Garage Sc 
Goodohap (1925), 36 B. C. R. 117.— 

CAN. 

322a ii. .}— Held : the 

repairers had not acquired a lien, in 
respeot that the hirer's title excluded 
the right to create a lien. — Lamonby v. 
Foulds, Ltd.. [1928] S. C. 89. — SCOT. 

332a ill. .]— Although in a 

hire-purchase agreement there may 
be a clause expressly negativing any 
authority to create a lien, it does not 

£ revent a lien arising for repairs done 
) the subject-matter of the agree- 
ment. — Motes v. Magnus Motors, 
Ltd., [19271 N. Z. L. R. 906.— N.Z. 

322a iv. .1 — Where an 

agreement for the conditional sale of 
a motor car contained the following 
clause : •• We shall not at any time 
(that is, the buyer) suffer or permit any 
charge or lien whether possessory or 
otherwise to exist against said auto- 
mobile,** it was held that this clause 
negatived the idea that the buyer could 
authorise the doing of repairs in such 
a way as to give the repairer a lien. — 
Alli ance Finance Co. St Standard 
Motors, Ltd. v. Simons, [1928] 3 
W. W. R. 621.— CAN. 

v. .1 — An artificer's 

lien arises only when the work in 
respect of which the charges arose 
Was done by the order or at the request 
of the owner or some person authorised 
by Where the owner of a motor 

ear let It to another under a hire* 
purohase agreement, which provided 
that repairs to the oar should be made 
by the owner's nominee only. & the 
hirer caused the ear to be repaired by 
a person who was not the owners 
nominee the person who 


repaired the car was not entitled to a 
lien for hi a charges as against the 
owner. — Fisher v. Automobile 
Finance Co. op Australia, Ltd., 
[1928] A. L. R. 363 ; [1928] V. L. R. 
946.— AUS. 

322a vi. .1— Deft, sold an 

auto -truck, taking a lien agreement to 
secure the balance of the purchase 
price, which was duly registered. The 
owner having an accident, brought 
the truck to pltf., who made extensive 
repairs, & held the truck for the 
cost of the repairs. On the truck 
being taken for trial by an ostensible 
buyer, after the owner was in default 
under the lien agreement, it was seized 
by deft. '8 bailiff under the lien agree- 
ment. In an action to recover the 
truck it was held that pltf. was entitled 
to hold the car subject to his lien : — 
Held : where the vendor had not 
taken possession Sc where there had 
been no default up to the time of repair, 
the purchaser had the right Sc duty 
to have the property repaired so as to 
give rise to a common law lien in favour 
of the person who did the work. — 
Gurevttch v. Mblchoib (1921), 29 
B. C. R. 394.— GAN. 

322a vii. Acquiescence of 

vendor.}— A motor oar sold under a 
conditional sale agreement Sc lent by 
the buyer to a friend for hie temporary 
use was damaged while In the latter s 
possession & left by him with a 
mechanic to be repaired. The agent 
of pltf., the vendor’s assignee, saw the 
car in the mechanic's garage while it 
was yet unrepaired &, without question- 
ing the authority of the borrower df 
the oar to order the repairs, which 
were obviously necessary, suffered it to 
remain there, merely asking the 
mfrofranic what the repairs would cost 
& how long it would take to make 

23 


them. Sc requesting him to send in an 
account of his charges against the oar : 
— Held ; the agent had so conducted 
himself as to justify the mechanic Jn 
concluding that pltf. expected him to 
mako the repairs. Sc, therefore, what- 
ever was the extent of the borrower’s 
authority to order them, pltf. could not 
be heard to say that the mechanic 
had no authority to make them ; Sc 
the mechanic was, therefore, entitled 
to a lien for the repairs. — Sterling 
Securities Corpn., Ltd. v. Hiukh 
Motor Co., Ltd., [1928} 4 D. L. R. 
155 : [1928] 2 W. W. R. 74 ; 22 Sosk. 
L. R. 507.— CAN. 


o 1. .] — A person Betting up a 

salvage Hon for necessary expenses 
must prove the actual amount ex- 
pended Sc establish that, but for such 
expenditure, the thing over which 
the lien is claimed would, in the cir- 
cumstances, necessarily either have 
depredated or perished. 

In the absence of evidence to show 
that the garaging of a motor cur has 
saved it from depreciation, the ct. 
will not infer that it has had that 
effect. — King's Hall Motor Co. v. 
Wiokens Sc MoNiool (1931), 52 

N. L. R. 37.-8. AF. 


PART IV. SECT. 2, SUB-SECT. l.- O, 


343 I. Dyer — For price of dyeing .} — 
In Canada dyers may hare a particular 
lien for work done, but are not entitled 
to a general lien. — Bank op Montreal 
v. Guaranty Silk Dyeing Sc Finishing 
Co., Ltd., [1935] 4 D. L. R. 483 ; O. R. 
493.— CAN. 

m. Revsd., 15 S. C. R. 104. 


so. Manufacturer of bricks — For 
owner of brickyard. 1— Roberts v. 
Bank or Toronto (1894), 25 O. R. 
194 ; 21 A. R. 629.— CAN. 
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Part V. — Equitable Lien. 

437 . Add . Annotations : — Refd. Arift v. Rai Jadu- 457. Add, Annotation : — Reid. Re Prevost, Lloyds 
nath Majumdar Bahadur (1931), 47 T. L. R. Bank, Ltd. v. Barclays Bank, Ltd., [1930] 

238 ; Canadian Pacific Ry. Co. v. R., [1931] 2 Ch. 383. 

A. C. 414. 475, Add. Annotations : — As to (2) Refd. Mercantile 

454 . Add. Annotations: — Consd. Re Poster, Hud- Bank of India, Ltd., Australia & China & 

son v. Poster (No. 2), [1938] 3 All E. R. 010. Strauss & Co. (No. 2), [1937] 4 All E. R. 651. 

Reid. Royal Exchange Assce. v. Hope, [1928] Generally , Reid. Madras Official Assignee v. 

Ch. 179 ; Smith v. Wood (1928), 139 L. T. Mercantile Bank of India, Ltd., [1935] A. C. 

250 ; Re Smith, Bilham v. Smith, [1937] 53. 

3 All E. R. 472. 476a. Advance by father to buy shares— Dividends 


PART IV. SECT. 2, SUB-SECT. 4. 

•p. Wharfinger.] — It Is not necessary 
that the proprietor of a wharf or quay 
upon navigable waters, used for the 
loading Sc unloading of vessels, should 
have a warehouse or shed or other 
convenlenco for the storage of goods 
& protection thereof from the weather ; 
& as suoh wharfinger he is entitled to 
a lien on goods unloaded at his wharf, 
for money due to him for wharfage. — 
Sills v. Bickford (1879), 20 Gr. 512. — 
CAN. 

* PART IV. SECT. 8. 

f 1. Excessive seizure.] — A 

thresher cannot, under Threshers' Lien 
Act, 6T Vlot. o. 80, maintain a lien on 
grain for the threshing of which he has 
been paid, to recover the price of a subse- 
quent unpaid threshing. — Simpson v, 
Oakes (1002), 14 Man. L. R. 202 ; 23 
C. L. T. 64.— CAN. 

I u. By assignee of lien .] — 

Pltf.'s grain on his farm was seised 
by defts., purporting to be assignees of 
O.. who had threshed the gTain for 
pltf. Sc who was, as defts. alleged, 
entitled to a lien on the grain under 
Threshers' Lien Ordinanoe. At the 
time of the seizure only 138.89 was 
owing by pltf. tb O., Sc that sum waB, 
by agreement between pltf. Sc C., 
not then payable. The alleged assign- 
ment to defts. was after this agree- 
ment. It was a general assignment 
of all earnings of a threshing machine 
used by O. in threshing pltf.’s grain : — 
Held: defts. had no legal right to 
make the entry & seizure ; Sc, defts.’ 
seizure being for $100, it was, at all 
events, for an excessive amount, & 
illegal. — Semple v. Sawyer-Mabsey 
Oo. (1910), 13 W. L. R. 428.— CAN. 

f ill. Damages claimed from 

thresher for delay. 1 — Deft, on Sept. 9 
agreed to thresh pltf.'s crop as soon as 
he finished other threshing. He 
finished the other threshing in Oct., 
but, except for a few hours on Doc. 21, 
he failed to thresh for pltfs. until May. 
Damages were held recoverable by 
pltfs., as being fairly supposed to have 
been In contemplation of the parties, 
on several heads. When deft, finished 
threshing in May he seized under the 
Threshiug Lien Act : — Held : as pltfs.’ 
existing claims, being for damages 
as above Sc a claim for teams 
supplied which should have been 
supplied by deft., were not in the 
nature of payment made on account 
of threshing, - but in the nature of 
counterclaim,, the seizure was lawful 
Sc pltfs. could not claim damages for 
conversion. — Finlayson v. Silzer, 
(19211 1W.W.R. 882 ; 14 Saak. L. R. 
169.— CAN. 

I iv, ,3 — pool Elevators. Ltd. 

v. McPherson, [1930) 1 D.L.K. 271.— 

CAN. 

t V. Notice of claim — Time for 

pivif 47.1 — While Threshers* Lien Act, 
K.S.M., 1913, notice of the retention 
of grain under a claim of lien need not 
be given forthwith after completion 
of the threshing. It must be given 
within thirty days thereof. — Unrau v. 


Martens, fl931] 3 W. W. R. 602 ; 
11932) 1 D. L. R. 145.— CAN. 

f vi. What amount* to.] — So 

long as a document establishes, even 
though it be a mere acknowledgment, 
that the owner of grain had notice 
within the prescribed time of a thresher- 
man's Intention to exercise the power 
given him by sect. 3 of Threshers' 
Lion Act, R.S.S., 1930, it is a sufficient 
notice with said section. — Adyance- 
Rumely Thresher Co.-v. Braunstein, 
119321 1 W. W. R. 32;.— CAN. 

f vii. ** Straight combining .”] — 

Threshers’ Lien Act, R.S.8., 1930, is 
remedial & should be given a liberal 
Interpretation. " Straight combining ” 
will give a lien under said Act. — 
Ostevik v. Pioneer Grain Co., Ltd., 
Re Nicottm v. Ostevik, [1932] 3 

W. W. R. 148.— CAN. 

f viii. .] — Threshers’ Lien Act, 

R. S. M., 1913, does not give a lien for 
the hauling of the grain to an elevator 
or to market. A thresher with a valid 
lien for threshing loses that lien when 
in exercising it he combines with it a 
claim, e.g., one for hauling, for which 
no lien is given him. Where grain was 
seized & sold to satisfy a single claim 
for both hauling & threshing : — Held : 
the legal taking could not be separated 
from the illegal taking & the seizure 
Sc sale were void ab initio. — Barker v. 
Buck, [1934] 1 W. W. R. 223 ; 2 

D. L. R. 662 ; 41 Man. L. R. 568 - 
CAN. 

f ix. Thresher employee's lien — On 
earnings of employer — Nature & extent 
of.] — The “ claim ” which Thresher 
Employees Act, R. S. 8. 1920, o. 209, 
8. 3, fidves to a person employed on 
or about a threshing machine is not a 
mere right to make a demand but an 
actual charge on the earnings of the 
machine, which takes effect as soon as 
the wages are earned. The claim is 
restricted, however, to the amount of 
wages earned with respect to threshing 
done for the particular person In whose 
hands are the earnings against which 
the claim is asserted. — S teersman v. 
Chrunik, [1928] 2 W. W. R. 281.— 
CAN. 

I x. Exemption — Meaning of 

•* earnings .**] — Wachnow v. Myers 
(No. 2), [1931] 3 W. W. R. 289.— CAN. 

k i. Under Business Profits War 

Tax Act , 1916 (c. 11), s. 24 — Necessity 
for registration.] — Canadian Peerless 
Jewelry Oo. Sc Royal Trust Co. t?. 
R. (1920), Q. R. 64 S, C. 574.— CAN. 

k ii. Priority over subsequent 

mortgage .] — Re Andrew Motherwell 
of Canada, Ltd. (Ont.), [1927] 1 D. L. 
80 ; 8 C. B. R. 58.— CAN. 

k til. .] — Re McKenzie Co., 

[1928] 1 D. L. R. 336.— CAN. 

k iv. For sale tax — Special War 
Revenue Act , 1922 — Effect of.) — R. v. 
Jack Pink Lumber Oo., Ltd. Sc 
Canadian Bank of Commerce, [1928] 
4 D. L. R. 976 ; [1928] 3 W. W. R. 
419.— CAN. 

k v. Effect of repeal of .] — 

Re Wilner, [1928] 2 D. L. R. 396. — 
CAN, 


m i. Enforcement — By sale 

— Requisites of valid sale.] — Gillis v. 
Sounding Creek, [1927] 2 D. L. R. 
136; 11927] 1 W. W. R. 481 ; 22 Alta. 
L. R. 546.— CAN. 

o i. Garagemen.] — The lien given by 
Garagemen r s Lien Act, 1937, c. 77, 
for ** servicing ” includes, in the case of 
“ garageman ” as defined by the Act, 
a lien for the price of gasoline Sc oil. 
The lien given by said Act takes 
priority over the lion of a seller of the 
motor car under a conditional sale 
agreement although the latter lien 
existed before the garageman acquired 
his lien . — Re Gollan & Edmonton 
Credit Co., [1938] 1 W. W. R. 070 ; 
8 F. L. J. (Can.) 4.— CAN. 

■a. For rates.] — Burohell v. Sydney 
CoRPNy [1927] 1 D. L. R. 486 59 

N. 8. R. 94.— CAN. 

sb. Under Rural Credits Act , C. A., 
1924 (c. 173).] — A rural credit society’s 
statutory lien under the above Act 
binds growing crops & crops to be 
grown, & takes priority over an 
execution whioh did not come into the 
sheriff's hands until after the making 
of the loan by the society. — Lobb v. 
Rock wood Rural Credits Society, 
[1920] 2 D. L. R. 819 ; [1926] 2 W. W. R. 
1 ; 35 Man. L. R. 499.— CAN. 


PART V. SECT. 3, SUB-SECT. 8.— A. 

d i. .] — Fletcher v. 

Clagqett, [1927] 3 D. L. R. 751 ; 
[1927] 2 W. W. R. 362 ; 21 Sask. L. R. 
682.— CAN. 

d il. .] — Aumann v. 

McKenzie, [1928] 3 W W. R. 233.— 

CAN. 

d ill. .] — Mateychuk 

v. Kuohernowski, [1930] 1 D. L. R. 
367.— CAN. 

PART V. SECT. 8, SUB-SECT. 8.— 

0. (a). 

438 ill. .] — Frekburg v. Far- 

mers’ Exchange Bankers, [1922] 1 
W. W. R. 845 ; 03 D. L. R. 142 ; 15 
Sask. L. R. 318.— CAN. 

PART V. SECT. 3, SUB-SECT. 9. 
464 xi. .] — A certificate of Judg- 

ment obtained by a mtgee. under 
sect. 37, para, (o) (Hi) of Judicature 
Act, R.S.A., 1922, Sc registered in 
the land titles office does not create a 
lien on the debtor’s land within seou 43 
of Trustee Act, R. S. A., 1922.— Toole 
Peet Trust Co. v. London Life In- 
surance Co., [1935] 3 W. W. R. 311 ; 
4 D. L. R. 586 ; 6 F. L. J. (Can.) 179.— 
CAN. 


PART V. SECT. 3, SUB-SECT. 12. 
sk. Advance for improvement of 
Church property.}— Pitt, having ad- 
vanced money for the improvement of 
oertain Church property was held 
entitled to a lien on the property for 
the money, as the congregation, the 


the money, as the congregation, the 
priest Sc the Bishop had au taken an 
active part in what was done. — 
Glavasky v. Stadnick, [1937 ] 1 
D. L. R. 478 ; O. R. 35.— CAN. 
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to be applied in paying off loan.} — In 1931, the 
Wept, purported to purchase 113 shares in a 
private co. For this purpose, he borrowed 
from his father £24,900. By arrangement 
with the father, the dividends on these shares 
were to be applied as follows, (a) in paying 
the interest on the borrowed money, (b) in 
paying the sur-tax assessed upon the son by 
reason of the receipt of the dividends, & 
(©) in paying off the loan. The shares were 
lodged with the father’s bank as security 
for the purchase price, which was borrowed 
from the bank. In 1934, the shares were 
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released by the father’s bank & lodged with 
the son’s bank as security for an overdraft. 
In 1938, this overdraft was paid off by the 
father, & as part of the transaction the father 
insisted on receiving the shares: — Held: 
these facts showed an intention by the parties 
that there should be an equitable lien on the 
shares for the amount of the purchase price, 
& the father was entitled, as against the 
trustee in bkpey., to retain the shares until 
all sums secured by the equitable lien were 
satisfied . — Re Crossman, Salaman v . Cross- 
man, [1939] 2 All E. B, 530. 


PART V. SECT. 8, SUB-SECT. 18.— 

B. <10. 

688 i. Default of purchaser .] — A pur- 
chaser paying earnest money 4c then 
refusing to complete the purchase does 
not obtain a charge on the property 
for the earnest money. — A dari San- 
YASI v. Nookalamma (1930), L L. R. 
$4 Mad. 708.— IND. 


PART V. SECT. 8, SUB-SECT. 80. 

! (p. 278) 1. Person hiring out 

team for logging operations — Driven by 
employee of contractor .} — Muller v. 
Shibley (1908), 8 W. L. R. 42 ; 18 
B. O. R. 848. — -CAN. 

1 (p. 273) if. Person working with 

his own team,] — Pltf. who had hauled 
poles with his own team under an 
agreement for payment at so much per 
lineal foot, & who did all the work 
himself except for some gratuitous 
help given him by his young son* held 
to have been, not a bare contractor, 
but a wage-earner entitled to a lien 
under the Woodmen's Lien for Wages 
Act. R. S. B. O. 1924, c. 276.— 
Schmidt v. Stuckey & Prarse,J1928] 
2 D. L. R. 928; [1028] 1W.W. R.913. 
—CAN. 


1 (p. 278) 11L Person hauling 

timber to place of shipment .J — Aixens 
v . O'Brien, [1928] 2 D. L. R. 731.— 
CAN. 


o (p. 273) L — .1 — Hendabee 

v, Sonora Timber Co., Ltd., [1028] 
1 D. L. R. 642 ; 58 N, S. R. 467.— 
CAN. 


p <p. 273) 1. .] — Baxter v. 

Kennedy (1900), 36 N. B. R. 179.— 
CAN. 

t (p. 273) 1. .1 — Woodmen's 

Lien Act, R.aN.8., 1928, does not 
apply to an independent contractor. — 
Blades v. Nelson, [1936] 2 D. L. R. 
666.— CAN. 

t(p. 273)11. “ Gippo contractor,**) 

— Boyd & Anderson v. Superior 
Spruce Mills, Ltd. (B. C.), 11927] 
2 W. W. R. 64.— CAN. 


b <p. 273) i. .] — Sheepwash v . 

Derr Mountain Lumber Co. (1926), 
87 B. O. R. 418.— CAN. 


b (p. 273) 11. Married woman — 

Engaged by husband to cook for crew 
of men engaged to get lumber .J — 
Patterson v. Bo wm aster (1904), 37 
N. B. R. 4.— CAN. 

b <p. 273) HI. Nat volunteer or 

trespasser,} — Roddick v. Graham, 
mJlSll D. L. R. 586 ; 00 N.S.R, 
237. — CAN. 

4 (p. 273) L Person receiving 

logg ,) — Van Koughnet v, Quaife & 
ROOKBS, (1930] 1 W. W. R. 214.— 
CAN. 

d <p. 273) II. Work for which wood - 
mem's lien attaches. J — Haqlund m 
DKRR (1987), 88 B. C. R. 486.— CAN. 

• (p. 273) I. Dea ls & memo* 

factored lumber. } — Baxter v. Kennedy 
(1906), 36 N. B. R. 1 T9.— CAN. 

• (p. 273) 1L Separate operations 

in different localities . W ork donein 
one logging operation does not give 
a Hen under the Woodmen's Lien for 
Waged Act. R* 8. B. O., 1930, <m logs 
entma Separate fa distinct operation at 


another locality, although the work 
was done for the same employer & the 
employment was continuous in the 
sense that there was no discharge & 
re hiring intervening between the two 
jobs.— Lucjas v , Moore Timber Oo. & 
Gulp Logging Go., [1938] 1 W. W. R. 
556 ; 2D. L. R. 143.— CAN. 

aa (p. 273) 1. Filing woodman's lien — 
Affidavit — Sufficiency .] — Nelson v. 
Person (B. CJ, [1927 ) 3 W. W. R. 
181.— CAN. 

aa (p. 273) 11. Time for — Within 

statutory period — When period begins.] 
— Heaney v . Lobley (1909), 11 

W. L, R. 546.— CAN. 

aa (p. 273) ill. Statement of claim for 
woodman's lien — Power of court to 
amend — As to location of logs .] — 
Montreal Trust Oo. v. Can. Lumber 
Yards, Ltd., [1928] 2 D. L. R. 37 ; 
[1928] 1 W. W. R. 609 ; 39 B. 0. R. 
326.— CAN. 

oo (p. 273) 1. . 

Arnoldi v. GOUIN (1876), 22 Gr. 314.* 
CAN. 

eo 'p. 273) 1. Work done for 

purchaser under executory agreement for 
sale of mine.] — Rodenhiser & Typert 
v. Nova Mao Mines & Power Corpn., 
[1932^1 D. L. R. 548 ; 4 M. P. It. 168. 

n (p. 274) 1. Employed at 

rate per hour.] — Dunn v . 8edziak 
(1908), 17 Man. L. R. 484 ; 7 W. L. R. 
563.— CAN. 

b (p. 274) 1. Workman for 

materialman.] — Allen v. Harrison 
(1908). 9 W. L. R. 198.— CAN. 

d (p. 274) 1. Sub-contractor 

supplying material.] — Montjoy v. 
Heward School District Corpn. 
(1908), 10 W. L. R. 282.— CAN. 

d (p. 274) II. Sub-contractor .] — 

Keenan Bros., Ltd. v. Langdon, 
fl928] 2 D. L. R. 849 ; [1928] S. O. R. 
203 : reoeg . sub nom. Langdon v . King, 
32 6. W. N. 407.— CAN. 

bb (p. 274) I. Ross v. Gor- 

man (1908), 1 Alta. L. R. 516 ; 9 
W. L. R. 319.— CAN. 

bb (p. 274) tt. — — Installation of 
furnace .] — Mallbtt v, Kovar (1910), 
14 W. L. R. 327.— CAN. 

bb (p. 274) ill. Dewatering mine 

in consideration of grant of option to 
purchase.] — Kosobusid v. Extension 
Min. Oo., [1929] 3„D. L. R. 379 ; 64 
O. L. R. 8.— CAN. * 

bb (p. 274) Iv. — — Plumbing work — 
Later *' trifling work " — Indivisible con- 
tract .] — Carr v. Dempsey, [19311 l 
D. L. R. 984 ; 43 B. O. R. 305. — CAN. 

bb (p. 274) v. Contract 

incomplete owing to owner's default .] — 
Pltf. partially completed a plumbing 
contract In deft.** house while it was 
under construction, when deft, stopped 
work 4c was unable to complete the 
house. Pltf. was enable to continue 
his plumbing until construction work 
was resumed on the house 4c after one 
year he filed a Hen for the balance due 
on the plumbing work already done : — 
Held t as long as the contract re- 
mained Incomplete owing to the 
owners default, plti. waa enUUed to file 
a lien & he was entitled to judgment 
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for the balance due & to a lien on the 



bb (p. 274) vl. Alterations,}— 

Under Mechanics' Lien Act, R.S.B.C., 
1924, temporary alterations & changes 
In, or additions to, a building which are 
essential to the use & purpose for which 
It was designed are a proper foundation 
for a lien for the work done 4c materials 
furnished thereupon ; 4c this la parti- 
cularly so with respect to property 
used in the production of shows 4c 
entertainments where the alterations 
4c additions to the buildings 4c land 
would necessarily be, in, e.p., the case 
of a general amusement or exhibition 
park, continuous & relatively frequent. 
Pitta. claimed liens against deft., the 
owner of the building, for work or 
service & for material used In ereotlng 
a track for a six -day blcyole race in a 
building used as a skating 4c hookey 
rink & sports arena. The track was 
built for the purposes of holding said 
race under a six day lease of the build- 
ing entered into between deft. & a 
oycle-race aasocn. co. whereundor the 
co. waB allowed two days before the 
race Sc two days thereafter for erecting 
& removing the track. The track was, 
after some delay, removed after the 
race : — Held : the liens were enforce- 
able against deft. — Stirn v. Van- 
couver Arena Co., Ltd., [1932] 2 
W. W. R. 661 ; 4 D. L. R. 301 ; 40 
B. 0. R. 161.— CAN. 


bb (p. 274) vli. Timber supplied 

for pit praps .] — A lease of a mine 
provided that the mining should be 
done In a miner-like maimer. Resp. 
supplied timber to the mine for the 
purpose of props for which purposo it 
was used : — Held : he was entitled to 
a lien therefor under sect. 0 of 
Mechanics' Lien Act, R. 8. B. O., 1924, 
even though all the timber had not 
been used. — Pavioh v. Tulameen Coal 
MINES, Ltd., [1936] 3 W. W. It. 593 ; 
[1937] 1 D. L. It. 72 ; 51 B. O. R. 210.— 
CAN. 


qq (p. 274) I. 

Beaver Lumber Co., Ltd. 
(Sask,), [1927) 1 W, W.R. 


v, Korotky 
946.— CAN. 


qq <p. 274) II. .] — 

Hoffstrom v. Stanley (1902), 14 
Man. L. R. 227 ; 22 O. L. T. 337.— CAN. 

qq (p. 274) ill. .]— 

Cunningham v, Siofubson, [1928] 1 
D. L. R. 726 ; [1928J 1 W. W. R. 16 ; 
22 Sask. L. R. 310.— CAN. 


qq (p. 274) iv. 

Preedman v. Guaranty Trust Oo., 
19291 4 D. L. R. 32 ; 64 O. L. It. 200. 


qq (p. 274) V. — — • — 

Deft. co.. owner of and, leased a 
portion of it to a club. It was a term 
of the lease that the club should erect 
a club-house Sc the ohib entered Into a 
contract with pltf. oo. to erect the 
building. On a claim of lien against 
lessor by pltf. co. : — Held : there must 
be something In the nature of direct 
dealing between contractor 4c person 
whose interest Is sought to be charged : 
mere knowledge of, or consent to, the 
work being done. Is not sufficient. — 
Stuart & Sinclair, Ltd. v. Biltmobk 


Gum 688a— 664. English and Empire Digest Supplement. 

668a. .] — Topham v . Constantine (1820), 664. Add. Annotation :—Refd. Halifax Build- 

Taml. 186 } 48 E. R. 64. iug Society v. Keighley, [1981] 2 K. B, 

660. Add. Annotation: — Reid. Lowther v. Harris, 248. 

[1927] 1 K. B. 393. 


Park Estates (1931). 3 D. L. R. 345 ; 
O. R. 315.— CAN. 

aa (P. 974) Vi. .]— 

Where work has been done or materials 
furnished on premises at the Immediate 
Instance of the tenant, & it is sought 
to enforce a mechanics’ lien therefor 
against the Interest of the owner of the 
fee by virtue of his alleged “privity 
or consent.* within the definition of 
4 " owner ’* in sect. 2 (c) of Mechanics’ 
Lien Act, R.S.M., 1913. It is necessary 
to show that there was some direct 
dealing between him & the contractor ; 
proof of his mere knowledge & assent 
is not enough. — Partridge v. Dunham, 
[19321 1 W. W. R. 98 ; 1 D. L. R. 600 ; 
40 Man. L. R. 165.— CAN. 

tt (p. 274) 1. Work done 

with** privity or consent .**) — Mighaelis 
v. Ryan Motok% [1923] 1 D. L. R. 
1186: 16 Sask. L. R. 352 ; [1923] 1 
W. W. R. 401.— CAN. 

aaa <p. 274) 1. .]— 

In order that an agent may bind an 
owner under Mechanics’ Lien Act. 
R.S.O.. 1927. the building must have 
been erected & the materials furnished 
with the owner’s privity Sc consent. 
Sc there must have been a request by 
the owner. Snoh a request may be 
implied if circumstances warrant It. — 
Naftolin v. Skene, [1932] 1 D. L. R. 
412 ; O. R. 97.— CAN. 

bbb (p. 274) L Sale of 

property before lien filed — Draft drawn 
on vendor 9 for part of lien .) — Makinb 
v. Robinson (1884), 6 O. R. 1.— CAN. 

•ee (p. 274) I. Sub-con- 

tractors claiming for work or material — 
Contractor fully paid though unable 
to complete.) — Goddard v . Coulson 
(1884), 10 A. R. 1.— CAN. 

••• (p. 274) 11. .] 

— Travis v. Breckbnridge - Lund 
Lumber Sc Goal Oo. (1910), 43 S. O. R. 
59.— CAN. 

••• (p. 274) lil. .) 

— Canadian Equipment & Supply 
O o. v. Bell Sc Scjhtesel (1913), 24 
W. L. R. 416 ; . 11 D. L. R. 820.— CAN. 

••• (p. 274) iv. School 

board.) — Mallett v. Kovar (1910), 

14 W. L. R. 327.— CAN. 

••• (p. 274) v. Person 

entitled under agreement to purchase .) — 
Montjoy v. Hbward School District 
Corpn. (1908), 10 W. L. R. 282.— CAN. 

see (p. 274) vi. Church 

erected for unincorporated congregation.) 

— ROHI. V. Pfaffenroth (1915), 31 
W. L. R. 197.— CAN. 

(p, 274) vii. Agree- 

ment made with husband of owner .) — 
Booach v. Huhn (Mam), [1929] 4 

D. L. R, 1061 ; 2 W. W. R. 249.— 
CAN. 

(p. 274) vUi. Protection 

against claim.) — The deliverer of re- 
ceipted pay rolls under Mechanics* 
Lien Act, R. S. B. G., 1924, s. 15, 
operates as a statutory protection to 
the owner. — Robertson & Hackbtt 
Sawmills, Ltd. v. Metropolitan 
Tabernacle $c Falls, [19331 2 

D. L. R. 797.^-CAN. 

ooo (p. 274) J. .] — Security 

Lumber Go. v. An aka, [1927] 2 D. L. R. 
987 ; [1927 J 1 W .W, 31 975 ; 21 Sask, 
L. R. 459.— CAN. 

ooo (p. 274) II. .] — Jackson 

Water Supply Oo. v. Bardeok (1915). 

31 W. L. R. 151 ; 8 W. W. R. 468.— 
CAN. 

ooo (p. 274) Hi. Right to 

abandon lien on pari. }— Sparks Sc 
McKay v. Lord, Dominion Lumber 
Sc Goal Oo. v. Lord, [19291 3 D. LB. 

32 ; 63 O, L. R. 393.— CAN. 


ooo (p. 274) iv. .]— 

Mechanics* Lien Act, R. 8. O., 1927, 
s. 6 , gives to one who erects a building 
a lien on the owner’s estate or interest 
In the “ building Sc appurtenances Sc 
the land occupied thereny or enjoyed 
therewith.’* It is a question of fact 
In each case what land this Includes, 
to be determined from all the circum- 
stances. The fact that an owner has 
acquired land in one connected parcel 
by a single conveyance & has inoluded 
it all In one or more mtges. does not 
necessarily imply that those entitled 
to Hens in connection with a building 
erected on a part of it are entitled to 

f >lace their liens on the whole parcel, 
n the ease in question it was held that 
the land to be enjoyed with the build- 
ing erected for the owner had been 
severed from tho rest of the property 
by the owner Sc leased, to be occupied 
& enjoyed by the lessee, separate from 
the rest of the owner’s property, & 
this leased land, & including, with 
regard to the lien, one-half of the wall 
of an adjoining building, whioh wall 
was used as a wall of the new building, 
was the only land upon which the lien 
was acquired, & therefore the olaim of 
lien, which was filed against it only, 
was properly so confined, the conten- 
tion of applt., second mtgee. of all the 
land & purchaser thereof at a sale 
made under power of sale In the first 
mtge., that the lien should havo boon 
filed against all the land, being 
rejected. — Steedman v. Sparks & 
McKay & Lord, Steedman v. Do- 
minion Lumber & Coal Co., Ltd. Sc 
Lord, [1980] S. C. R. 351 ; 3 D. L. R. 
185 ; vary.. [1929] 2 D. L. R. 32 ; 63 
O. L. R. 393.— CAN. 

mmmm I. Single contract 

— Single lien may be filed .) — Oouru v. 
James (B.C.), [1926] 2 W. W. R. 87.— 
CAN. 

mmmm ii. Whether lien 

claim divisible.] — Barr Sc Anderson 
v. Percy Sc Oo. (1912), 21 W. L. R. 
236.— CAN. 

mmmm ill. .) — Lee 

v . Hell (1909), 11 W. L. R. 611.— CAN. 

mmmm iv. Lien for entire 

mm upon all buildings.] — Boake v. 
Guild, [1932] 4 D. L. R. 217.— CAN. 

mmmm v. .1 — “ En- 

tire contract ” means one contract for 
all the buildings as distinguished from 
separate contracts for each building, & 
either a material man or a wage earner 
is entitled to a general lien on all the 
buildings if he can prove that the 
materials were supplied or the work 
was done pursuant to one contract or 
arrangement in respect to the erection 
of all the buildings. — Boake v. Guild, 
[1932] O. R. 617 ; affd., sub nonu 
Carrel v . Hart, [1934] 8. O. R. 10 : 
[1933] 4 D. L. R. 401 ; varied , [1934] 
1 D. L. R. 537.— CAN. 

nnnn 1. Homestead.) — Rtchert 

Oo. v. Larkin, Q928] 4 D. L. R. 861 ; 
[1928] 3 W. W. R. 305.— CAN. 

nnnn li. Mining property — Ma- 

terials ancillary to mining operations. ] — 
Taylor Hardware, Ltd.il Canadian 
Associated Gold Fields, Ltd., [19291 
3 D. L. R. 709 ; 64 O. L. R. 94. — CAN. 

mum iii. Municipal hospital.) — 

A mechanics’ lien can attach to a 
municipal hospital. — Alberta Lumber 
Co. t?. Hines, [1931] 2 W. W. R. 558 ; 
[1931] 3 D. L. R. 315.— CAN. 

nnnn iv. Unpatented lands .) — 

Under Mechanics^ Lien Aot, 1930, 
there may be a valid lien against an 
interest in unpatented lands, although, 
since in iruoh a case there is no certifi- 
cate of title a 44 registration '* of the 


lien within the strict meaning of that 
term In Land Titles Aot is impossible. 
— Union Drilling Sc Development 
Co., Ltd. v . Capital Oil & Natural 
Gas Co., Ltd., [1931 J 3 D. L R. 656; 
affg.. [1931 1 2 D. L. R. 851; 2 W. W. R. 

CAN ? t19311 1 W * ^ 786 -"“ 

nnnn v. Interest without value.) 

— Pltf. registered a mechanics* lien in 
1921 44 upon the estate of ” deft. Z. 
in certain land & the house thereon. 
Z. had purchased the land under an 
agreement for sale in 1920, Sc had 
bought the materials covered by the 
lien without the cognisance or tho 
vendor of the land. Z. fell Into arrears 
in respect of interest & taxes & in 1926 
the vendor agreed, to cancel the agree- 
ment on certain terms. In pyrsuance 
of the agreement for cancellation deft, 
delivered to Z. all of the latter’s notes 
whioh deft, held, & Z. gave deft, a 
quit-claim deed of all his estate Sc 
interest in the land, 8c gave up posses- 
sion of the land. In an action to 
enforce the lien. Judgment was given 
for pltf. declaring the lien to be a first 
charge on the land. On appeal : — 
Held: on the evidence, the interest of 
Z. in the land was of no value ; the 
settlement made by the vendor, in- 
cluding the return of the notes, was 
made for the purpose of enabling him 
to obtain possession. There was, 
therefore, nothing against which the 
lien could be charged. — Dewey -Gard- 
ner Co., Ltd. v. Zaohorecky & Moor- 
house Sc Moorhouse, [1936] 2 

W. W. R. 423.— CAN. 

nnnn vi. Oil well equipment .) — 

So long as the equipment of an oil or 
gas well can properly be termed appur- 
tenant or accessory to the well, its 
annexation to the realty is not essontial 
to the existence of a lien in respect to it 
under Mechanics’ Lien Act, 1930. — 
McFarland v. Greenbank & Trusts 
& Guarantee Co., Ltd., [1939] 1 
W. W. R. 572.— CAN. 

h (p. 275) i. Frra- 

GERALD V. Apperley (Saak.), [19261 3 
D. L. R. 734 ; [1926] 2 W. W. R. 689. 
—CAN. 

h (p. 275) ii. .] — Beaver 

Lumber Oo., Ltd. v. Curry (Saak.), 
[1926] 4 D. L. R. 619 ; [1926] 3 W. W. 
R. 404.— CAN. 

h (p. 275) Iii. Whether lien 

defeated by sale — To purchaser without 
notice. I— 1 Want y v. Robins (1888), 
15 O. R. 474.— CAN. 

h (p. 275) iv. Although 

contract payable by future instalments.) 
— Beaton v. Nedruvan, [1930] l 
D. L. R. 826 ; 1 M. P. R. 65.— CAN. 

n (p. 275) i. 

Levin v . Lukewibcki, [1933] 2 

W. W. R. 599 ; 4 D. L. R. 604.— CAN. 

q (p. 275) i. .] — Magurn v. 

Magurn (1883), 10 P. R. 570.— CAN. 

e (p. 276) |. .] — Russell 

v . Ontario Foundation 8c Engineer- 
ing Oo., [1926] 1 D. L. R. 760 ; 68 
O. L. R. 260.— CAN. 

aa (p. 275) L 

Irwin v. Beynon (1887), 4 Man. L. R. 
10.— CAN. 

aa (p. 275) U. .}— 

Hall v . Hooo (1890), 20 O. R. 13. — 
CAN. 

aa (p. 275) I ii. .]— 

Yokes Hardware Oo. v. Grand 
Trunk Ry. Co. (1906), 12 O. L. R. 
344: 7 O. W. R. 537 ; 8 0.W.R.24.— 
CAN. 

aa (p, 275) hr. 

Clarke v. Moors 8c Simpson (1908), 
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8 W. L. R. 405 , 411 ; 1 Alta. L. R. 49. 
—CAN. 


aa (p. 275) v, .) — 

Smiths. Bkrnhart (1909), 11 W. L. R. 
623. — CAN. 

dd (p. 275) 1. .] — T. 

MoAttit 8c Sons, Ltd. v. Walsh 
(B. C.), [1927] 1W.W.R. 242.— CAN. 

dd (p. 275) II. .] — Briggs t>. 

Lee (1880), 27 Gr. 464.— CAN. 

dd (p. 275) Ul. Fraction 

of day.] — Clarke t>. Moore & Simpson 
(1908), 8 W. L. R. 405, 411 ; 1 Alta. 
L. R. 49.— CAN. 


dd (p. 275) iv. Work done 

after period expired — For purpose of 
preserving lien. 1 — ShkrritT v. MoCal- 
LUM (19 tO), 12 W. L. R. 637.— CAN. 

dd (p. 275) v. For 

purpose of making plant efficient .] — 
whimster v. Crow’s Nest Pass Coal 
Co. (1910), 13 W. L. R. 621.— CAN. 

dd (p. 275) vi. Sub -con- 

tractor's lien,] — In a mechanics* Uen 
action brought by a sub-contractor to 
enforce a lien for what were called 
" extras ** it was contended that the 
Hen had not been registered In time & 
that pltf. was trying to support it by 
later work which he had done under 
his original contract. The amount 
which it was originally agreed pltf. 
should receive had been already paid 
him. — Edwards v. Youno Women’s 
Christian Assoon. & Tremblay, 
[1932] 1 W. W. R. 1 ; ID. L. R. 755 ; 
40 Man. L. R. 87.— CAN. 


dd (p. 275) vil. Completion of 

contract — What <«.] — Day v. Crown 
Grain Co. (1907), 39 S. C. R. 258.— 

CAN. 

ff (p. 275) I. .] — Larsen v. 

Nelson & Fort Sheppard Ry. Co. 
(1895), 4 B. C. R. 151.— CAN. 

ft (p. 275) II. .]— Knott t>. 

Cline & Beckwith 11896), 5 B. C. R. 
120.— CAN. 

t T (p. 275) HI. Inclusion 

of claim for materials .] — Weller v. 
Shdpe (1897), 6 B. O. R. 58.— CAN. 


ff (p. 275) iv. Misdescrip- 

tion of land — Application to amend 
made ex parte after time for filing claim 
expired .] — McDonald e. McKenzie 
(1914), 29 W. L. R. 890 : 7 W. W. R. 
004 ; 19 D. L. R. 418 : 7 Alta. 435.— 
CAN. 

ff (p. 275) v. Made by 

agent.] — McArthur & Co. v. Fagan, 
[19281 2 D. L.R. 875; [1928] 2 W.W.R. 
6 ; 39 B. C. R. 554.— CAN. 


ff (p. 275) i. By two partners— 

Others undisclosed — Validity.] — A claim 
of mechanics* Uen for material supplied 
by a partnership, which consisted of 
three mombers, began as follows : 
" C. C. & H. M.. both of the City of 
W., etc., carrying on business under 
the firm name & style of Chick Lumber 
& Fuel Co., under Mechanics’ Lien 
Act % claim a Hen. . . .** The claim of 
lien was Signed : “ Chick Lumber & 
Fuel Co., per C. G., H. M.” The 
affidavit verifying the claim was made 
by C. C.. “ one of the partners named 
in the above claim.” The referee in 
Chambers set aside the Uen on the 
ground that a Uen cannot be claimed 
by one party which in fact belongs to 
another Sc that the Uen herein was 
claimed by two of the partners only. 
Sc not by the partnership as a whole. 
On appeal : — Held : the claim was one 
ftled by & on behalf of the firm through 
the agency of the two partners. Toe 
fact that the name of the third partner 
was not mentioned was not in any way 
an assertion of a lien In their favour 
to her exclusion. — Chick Lumber & 
Furl Co. v . Moorkhouse, [1933] 3 
W. W. R. 465 ; [1934] 1D.L.E. 364.— 
GAN. 


rr (p. 275) L .] — Monarch 

Lumber Co. v. Garrison (1911), 18 
W. L. R. 686.— GAN. 


n (p. 275) IL .]— Notice of 


lien under Meohanlos* Lien Aot, 
R. S. O., 1927, s. 11 (4), is not sufficient 
unless it is such notice' as would cause 
the owner to know that a lien was being 
claimed under the Act. — Anglin Sc Co. 
v. Simmons, [19331 2 D. L. R. 794. — 
CAN. 

aaa (p. 275) t. Effect of— 

Materialman — What payments subse- 
quently made by owner valid .] — McBean 
v. Kinnear (1892), 23 O. R. 313. — CAN. 

aaa (p. 275) U. In respect of 

more goods than delivered — 1 low far 
valid. Rat Portage Lumber Co., 
Ltd. n. Watson Sc Rogers (1912), 
17 B. C. R. 489.— CAN. 

fff (p. 275) i. .] — Baines v. 

Harman, [1927] 2 D. L. R. 743 ; 60 
O. L. R. 223.— CAN. 

dddd (p. 275) i. Not limited to 

price of materials supplied within six 
years of beginning of action .] — Fitz- 
gerald v. Ajpperley (Sask.), [19261 3 
D. L. R. 734 ; [1926] 2 W. W. R. 689, 
—CAN. 

dddd (p. 275) U. Amount pay- 

able by owner to contractor — Right of 
owner to deduct damages for delay — d? 
amount to satisfy wages lien .] — McBean 
v. Kinnear (1892), 23 O. R. 313- 
CAN. 

dddd (p. 275) 1U. .]— 

Lundy v. Henderson (1908). 9 

W. L. R. 327.— CAN. 

dddd (p. 275) iv. On pro- 

perty against which lien enforced .] — A 
declaration of a mechanics’ lien against 
a certain property must be limited to 
the amount remaining unpaid, the 
costs of the lien, on the contract with 
respect to that property ; It is im- 
proper to include therein an amount 
due for work done on another pieco of 
property, even though It is owned by 
the saint. ♦’oft. — MacDonald Sc Young 
V. HUGGKTT & HUGGETT, f 1 931 J 1 
D. L. R. 1011 ; [1930] 3 W. W. R. 545. 
—CAN. 


dddd (p. 275) v. Contractor to 

receive half amount to be Ixvrrowed , — 
Failure of owner to borrow on mortgage 
or to pay — Right of contractor to interest. ] 
• — Hurst v. Downard (1921), 64 

D. L. R. 279 ; 50 O. L. R. 35.— CAN. 

sa. Amount due from owner to con- 
tractor paid into court — Claims of lien- 
holder against contractor exceeding that 
sum — Owner granted costs against con- 
tractor — Right of owner to payment out 
4] fund in court .] — Patten v . Laid law 
(1895), 26 O. R. 189.— CAN. 

■b. Right of lien-holder — To pay off 
unpaid purchase-money on land affected 
bu lien — <£> to add amount to lien .] — 
Richert Co. v. Larkin, [1928J 4 
D. L. R. 861 ; [1928] 3 W. W. R. 305. 
—CAN. 

so. Sale under Farm Implement Act — 
Stat utory provisions not complied with — 
New lien note given marked ” renewal ” 
— Whether Act still applicable. 1— Plow- 
man Tractor Co. v , Andrews, [1928] 
1 D. L. R. 544 ; [1928J 1 W. W. R. 329. 
—CAN. 

sd. Mechanics* Lien Act, B. C. 1893, 
c. 23 — Whether applicable to Dominion 
railways.}— Larsen ■ v. Nelson Sc 
Fort Sheppard Ry. Co. (1895), 4 
B. C. R. 151.— CAN. 

Mg. Protection of owner — When aris- 
ing.}— Mechanics' Lien Act, U. S. B. O., 
1924, s. 15, gives the owner statutory 
protection on deUvery of receipted pay 
rolls, Sc if he does not avail himself of 
this protection he is liable to both 
labourer & material man. — Robertson 
Sc Hackbtt Sawmills, Ltd* v. 
Metropolitan Tabernacle (1982), 
45 B. O. R. 539. — CAN. 

si. Workmen's Liens Acts , 1893 <£* 
1896 — Construction dt application of .) — 
Prrr, Ltd. v. Glenelg Town Oorts?., 
[1927] S. A. 8. R. 501.— AUS. 

so. Wages Protection dt Contractors' 
Lien Acts — Who is a worker.] — The 
definition of “ worker ** in Wages Pro- 
tection & Contractors* Liens Act, 1908, 


27 


la not confined to persons engaged In 
manual labour. — Leyland Motors, 
Ltd. v. Napier Harbour Board, 
11930] N. Z. L. R. 113.— N.Z. 

sq. Who is a contractor — 

Architect .] — An architect who prepares 
the plans & specifications for, fie 
supervises the construction of, a build- 
ing for an employer, performs " work ** 
as a 44 contractor ** within Wages 
Protection & Contractors* Lien Acts, 
1908 8c 1914. — Brown v. E. G. Laurie, 
Ltd., [1980] N. Z. L. R. 23.— N.Z. 

st. Effect of employer's bank- 

ruptcy.}— Rights of workers under 
Wages Protection Sc Contractors * Liens 
Aot, 1908, are not lost by the em- 
ployer’s bkpoy. — Leyland Motors, 
Ltd. v. Napier Harbour Board, 
[1930] N. Z. L. R. 113.— N.Z. 


•w. Whether binding on Crown.] 

— The Crown is not hound by the 
provisions of Wages Protection & 
Contractors* Liens Act, 1908 . — An- 
drew v. Rockell, [19841 N. Z. L. R. 
1050.— N.Z. 


sz. Action against registrar — Limita- 
tion of action.] — A mechanics* Hen con- 
stitutes an equitable interest in land 
Sc the damages sustained by a lien- 
holder who by the aot of the registrar 
is deprived of the benefits of his 
mechanics’ lien are damages sustained 
44 through deprivation of land ** within 
sect. 155 of Land Titles Aot, R. S. A., 
1922, which provides that an aotion 
for the recovery of such damages 
must be brought within six years from 
the date of such deprivation. — 
Riohert (F. C.) Co., Ltd. t>. Regis- 
trar op Land Titles for South 
Alberta, [1936] 2 W. W. R. 473 ; 4 
D. L. R. 505; 6 F. L. J. (Can.) 131; 
affd., T1937] 4 D. L. R. 540.— CAN. 


sd. Waiver of right to lien.] — Under 
a contract by which pltf. agreed to cut 
timber for deft. Sc to haul It to deft.’a 
mill site, deft, agreed to pay pltf. at 
the stipulated rate *' immediately on 
receipt of the returns from the sale of 
the lumber Sc other products produced 
from the said timber, the said lumber & 
other products to be shipped as soon as 
manufactured ** : — Held : said pro- 
vision as to payment was inconsistent 
with tbe existence of a lion under 
Woodmen’s Lien for Services Act, 
R. S. M., 1913. Sc constituted a waiver 
of the right thereto. — Jorgenson t*. 
SITAR & Ellor, [1937] 2 W. W. R. 
251 ; 3 I). L. R. 196 ; 45 Man. L. R. 
265.- CAN. 


PART V. SECT. 3, SUB-8ECT. 21.— A. 
s. Revsd., [19191 3 W. W. R. 306. 


672 i. Right in equity.) — Baker 

v Dewey (I860), 15 Gr. 668.— CAN. 

ql. .] — Tracey v. Allen (1932), 

4 M. P. R. 513.— CAN. 


sk. Necessity for interest in land .] — 
A vendor’s lien cannot arise In favour 
of a vendor who baa no interest at all, 
legal or equitable, in tbe land sold. 
The alleged ” squatters’ right ” relied 
on herein as the foundation of such a 
Uen was held not to have given the 
" squatter ” any interest in the land. — 
Horn v. Sanford, 11929J 3 D. L. R. 
130 ; 2 W. W. R. 33 ; 23 S. L. R. 609. 
—CAN. 


PART V. SECT. 3, SUB-SECT. 21.— 
B. (a) i. 

•1. Land bought by several parties .1— 
Boulton v . Gillespie (1860), 8 Or. 
223.— CAN. 

PART V. SECT. 3. SUB-SECT. 21.— 
B. (a) il. 

692 ii. .J— In an Instrument 

of transfer of certain land, the con- 
sideration was stated as being in 
consideration of the purchaser having 
by deed of covenant covenanted to 
pay to tbe vendor during her lifetime 
an annuity of a stated amount ; — Held : 
after the execution of the deed of 
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508. Add. Annotation : — As to <2) Held. Weld r. 

Petre (1928), 07 L. J. Oh. 890. 

615. Add, Annotation :■ — Held. Re Tilden, Oou- 
brough v. Royal Society of London (1938), 82 
Sol. Jo. 384. 


629, Add. Annotation : — Held. Abigail v. Lapin, 
[1934] A. O. 491.. 

651. Add. Annotation JRefd. Re Conley* Ex p. 
Trustee v. Barclays Bank, Ltd., [1938] 2 
All E. R. 127. 


covenant, the vendor was not entitled 
to any equitable lien in respect of the 
lend. — WoasiDLO v. Gatt (1034), 52 
oTL. R. 801 ; 40 Argua L. R. 425 ; 8 
A. L. J. 304.— AUS. 

am. Payment of mortgage ae part oj 
purchase pries.]— H amilton Pro- 
vident Loan 8c Investment Co. e. 
Smith (1888), 17 O. E. 1.— CAM. 


PART V. SECT. 8, SUB-SECT. 21.— D. 

J I22 i. Assignees — Purchaser for value 
haul notice — Covenantor under Land 
Titles Act .}— A vendor's implied lien 
for unpaid purchase-money cannot 
persist as against a bond fide purchaser 
for value without notloe. The liability 
assumed under the covenant implied 
by sect. 54 of the Land Titles Act on 
the jpart of the transferee of mortgaged 
land is sufficient to make the transferee 
a purchaser for value. — Sakauuk v . 
Corby, [10301 1 W. W . R. 424 ; 2 
5. L. R. 239.— CAN. 


PART V. SECT. 8, SUB-SECT 21.— F. 

1 I. — „] — L., the registered owner 
of land in Saskatchewan, who had 
agreed to sell it to MaoF. assigned the 
benefit# of the agreement to H. In 
exchange for land in California, the 
documents being delivered in escrow. 
H. obtained a decree of speciflo per- 
formance of the exchange agreement 
from the California Ot. Be it was not 
until it was carried out that he received 
an assignment of the MacF. agreement 
or a . transfer of the property. In the 
meantime, while said action was pend- 
ing H. got the liens against the Cali- 
fornia land released on giving pltfs. 
herein an assignment of the MacF. 
agreement in trust for the lien creditors. 
Later when H. Be L. carried out the 
exchange agreement H. assigned to L. 
two specific amounts of interest due 
under the MacF. agreement. Pltfs. 
obtained a final order against MaoF., 
as vendee, in an aotion for speolfio 
performance or cancellation of the 
agreement for sale. At the time of the 
order nisi it was agreed 8c so ordered 
that the issue between pltfs. 8c L., 
arising from L.'e claim of a vendor's 
lien for the amounts due him, be 
adioumed. On the trial of the issue : 
— Held : since the prior assignment to 
pltfs. also carried the vendor's lien H. 
had no lien to assign to L. except what 
equity there might be after the 
creditors for whom pltfs. were trustees 
were paid. Moreover, since L. with 
the knowledge that H. was using his 
contract with L. to satisfy the lien 
creditors gave an absolute assignment 
of the MaoF. agreement to H. with no 
reservations, he was estopped from 
now asserting a reservation ot a 
vendor’s lien. — Ftoklinq v , Mao- 
Fadyen, U9$8] 1 W. W, R. 27.— CAN. 


PART V. SECT. 4. 


t (p. 289) I. - 


- As against mortgage .1 


—Thomson v . Harrison. [1927] 3 
D. L. R. 526 ; 60 O. L. R. 484.— CAN. 


t (p. 289) U. As against equitable 

mortgagee t inth notice .] — A vendor’s lien 
on lands sold to secure the unfulfilled 
obligation of the purchaser is inde- 
pendent ot any contract between the 
parties, Be exists whether the considera- 
tion is an annuity or a sum of money 
to be paid at the time of the transfer or 
subsequent to It. The giving of some 
particular 3c special security for the 
payment of the purchase money may 
be a complete performance of tbs pur- 
chaser's obligation, but the mere 
insertion into the oonveyanoe of a 
oovenant for the payment of the pur- 
chase money Is act a circumstanoe 


from whioh an agreement for the sub- 
stitution of the security of the cove- 
nant for the usual vendor's lien can be 
inferred. A vendor’s lien will rank 
in priority to a subsequent equitable 
mtge. by deposit when the mtgee. bad 
notice. A payment of rent by such 
eguitable mtgee. to avoid the eviction 
of the lands charged ranks as a salvage 
claim & in priority to a vendor's lten. — 
Munster & Leinster Bank, Ltd. v. 
MoGlashan, [1937] I. R. 526. — IR. 

dd l. Rogers Lumber Yards 

Ltd. v. Jacobs. [19241 8 D. L. R. 814 ; 
[19241 2 W. W. R. 1128 ; 21 Alta. L. R. 
56.— CAN. 

dd it. .3 — -Manners v. Cain. 

[19271 3 D. L. R. 1054 : 60 O. L. R. 
044.— CAN. 

ee i. .1 — Independent 

Lumber Go. v. Booz (1911), 16 W. L. R. 
310 ; 4 Bask. L. R. 103.^-CAN. 

— il. .f— R ichards v. 

Chamberlain (1878), 25 Gr. 402. — CAN. 

ss ill. >,1 — Reinhart v. 

Shutt (1888), 15 O. R. 325.— CAN. 

so lv. .] — Kennedy v. 

Haddow (1890), 19 0. R. 240.— CAN. 

•• v. .1 — Cook v. Belshaw 

(1893), 23 O. R. 545.— CAN. 

#s vi. .1 — McDonald v. 

Consolidated Gold Lake Co. (1902), 
40 N. S. R. 363.— CAN. 

ff i. — Value of property 

increased. 1 — National Trust Co. v. 
Battell (1016), 33 W. L. R. 738 ; 9 
W. W. R. 1265.— CAN. 

d (p. 290) i. — .] — Tolley v. 

Guerin, [1926] 4 D. L. R. 625 ; [1926] 
S. C. R. 566.— CAN. 

d (p. 290) ii. .1 — Steven- 

son v. Green, [1926] 2 D. L. R. 667 ; 
58 O. L. R. 646.— CAN. 

d (p. 290) ill. Abandon- 

ment of priority — What amounts to ,] — 
Beaver Lumber Co., Ltd. v. Curry 
(Bask.), [19261 4 D. L. R. 610 ; [19261 
3 W. W. R. 404.— CAN. 

d (p. 290) iv. .] — Gooding 

v. Crocker, [1927] 1 D. L. R. 1072 ; 
60 O. L. R. 60.— CAN. 

d (p. 290) v. .] — As against 

a prior mtgee. or chargee, a mechanic’s 
lien is not upon the land but upon the 
increased value by the doing of work or 
placing of materials. — Cook v. Kol- 
DOFPKY (1916), 35 O. L. R. 555.— CAN. 

• (p. 290) 1, As against debenture 

holder .}— Purchasers of debentures or 
bonds subsequent to ft without notice 
of liens, either actual or by registration 
under a bond mtge., which is a prior 
mtge. within Mechanics ’ Lien Act, are 
not entitled to rank prior to the liens. — 
Inolts v. Queens fare Plaza Co., 
|l932) 1 D. L. R. 235 ; O. R. 110.— 

k <p. 990) I. Priority of mort- 

gagee to lienholder.}— O'Brien v. 
MoCoig, [1929 J 1 D. L. R. 906 ; 63 
O. L. R. 851.— CAN. 


k (p. 890) U. Effect of 

fraud .] — Although the priority whioh 
under sect. 18 (1) of Mechanics* Lien 
Aot, R. S. S„ 1980, a registered mtge. 
takes over a subsequently registered 
mechanics' lien may be attacked on 
the ground that* the mtge. was regis- 
tered in fraud of the lienholder : — 
Reid ; the evidence in the present case 
did not establish (raid on the part of 
the mtgee. The fact that the mtgee, 
on taking the mtge. knows that another 
person has a mechanics* lien which he 
is entitled to have registered under 
Mechanics* Lien Act does not con- 
stitute fraud. — Security Lumber Co., 


Ltd. v . Acme Plumbing Shop, Ltd., 
[1930] 2 W. W. R. 663 ; 4 D. L. R. 
454 ; reesg.. 8. O. sub worn. Security 
Lumber Co. v . Lyons, [1930] 8 
D. L. R. 283 ; 1W.W. R. 709.— CAN. 


k (p. 290) 111. 


Priority of lien- 


holder to equitable mortgagee .1 — In an 
action to enforce mechanics’ liens it 
was found that deft. S. wes entitled to 
priority over the liens with respect to a 
claim put forward by him as equitable 
mtgee. of the lands against which the 
liens were registered : — Held : the 
transactions did not give S. priority : 
bis right was at most an unregistered 
equitable right & it conferred upon him 
no greater right than if he had an un- 
registered legal mtge. St the liens, being 
registered, obtained priority. — P annill 
Door Co., Ltd. t>. Stephenson, [1931] 
4 D. L. R. 456 ; O. R. 594.— CAN. 

k (p, 290) iv. .1 — Questions of 

S riorities with respect to mechanics* 
ens existing under Mechanics* Lien 
Act, R.8.A.. 1922, are not affected by 
sect. 41 of Mechanics' Lien Act., 1930, 
Bald seot. 41 deals with procedure only. 
— Hayward Lumber Co., Ltd. v. 
McEaohern, [1931] 3 W. W. R. 658. — 
CAN. 

k (p. 290) V Priority of bond- 

holders .] — Eastern Trust Co. v. 
Bochners, Ltd., [19321 3 D. L. R. 
19.— CAN. 

k (p. 290) vi. .1 — Under Me- 
chanics ' & Wage Earners’ Lien Act, 
R.S.O., 1914, priority of registration, 
in the absenoe of actual notloe, must 

5 revail. — Sterling Lumber Co. v, 
ones (1916), 36 O. L. R. 153.— CAN. 
t (p. 290) i. Over railway pro- 

perty .} — By 54 Viet. c. 11, u. 15, the 
Crown was given a lien upon the rails, 
etc., of railways receiving financial aid 
from the Province, but such lien was 
only to take effect in case the railway 
should cease to operate. A railway 
ceased to operate & a manager was 
appointed by 4 Geo. 5, o. 57, s. 1. 
This sect, further provided that " any 
excess of operating expenses over 
earnings shall beoome & be a first lien 
or charge upon Bald railway ft rolling 
stock of the oo. : — Held : the lien 
created by the 1891 Aot had not 
oe&sed to exist on the passing of the 
1914 Aot, but the lien created by the 
latter Aot had priority. — A.-G. of 
New Brunswick v. Cohen (1920), 54 
N, B. R. 366.— CAN. 

sp. As against purchaser in good faith 
for valuable consideration — Lien note 
unregistered -} — W ILLIE v. Dhlxsle 
(1915), SO W. L. R. 018 ; 21 D. L. R. 
407.— CAN. 

so. Lien for wages — Under Builders * 
<t Workmen's Act , 1902— As apatmst 
creditors. ] — Brybon v. Rosser Muni- 
cipality (1909), 18 Man. L. R. 058. — 
CAN. 

•t. Under Wages ProtecHot f <t Con- 
tractors' Lien Act. 1908, Part ^The 
claims of workers under Wages Pro- 
tection Sc Contractors* Liens Act, 1908, 
Part I., take an absolute priority over 
the claims of contractors Be sub- 
contractors under Part in., ft are a 
first ft paramount charge upon moneys 
due by the employer to the contractor, 
— yr.TJewgr.ra PARISH TRUST BOARD V. 

S3 53BBT8UmW 

673. — N.Z. 
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721. Add* Annotation : — As to (1) Consd. Tsang 761. Add . Annotation: — Held. Cohen t?. Roche, 
Chuen v. Id Po Kwai, [1032] A. C. 716. [1027] 1 K. B. 160. 


FAOTURXNO OO., LTD. *1892), 2 B. O. R. 
98. — CAN. 

g (p. 291) U. County court — 

Claim for personal order to pay .] — 
Post 0 . Jones (1892), 2 B.O.R. 250. — 
CAN. 

S (p. 891J UL .] — Freeze v . 

Caret, Mokay 0 . Caret (1907), 7 
W. L. R. 287 ; 1 Alta. L. R. 81.— CAN. 

g(p. 291) It. Master in chambers 

— Setting aside judgment of official 
referee — On failure of defendant to 
appear,}— G uest 0. Linden (1912), 
21 O. W. R. 803 ; JO.W. N. 750 ; 1 
D. L. R. 908. — CAN. 

g (p. 201) v. Liability of 

guarantor . } — The liability of a guaran- 
tor mar be dealt with In proceedings 
under Mechanics* Lien Act, R. S. O., 
1927, a: 85 (8). — Foreman 0 . McGowan, 
g9Si] 3D.L.R. 766 : O. R. 684.— 

bb*(p. 291)1. .]— 

Bank of Montreal v. Haffxer (1884), 
10 A. R. 592.— CAN. 

d (p. 292) 1. 

Howlett & Bell 0 . Doran & Gal- 
lant (1913), 24 W. L. R. 401 : 4 

W. W. R. 674 ; 11 D. L. R. 372.— 
CAN. 

d (p. 292) U. 

Bunting 0 . Bell (1876), 23 Gr. 584. — 
CAN. 

d (p. 292) III. .}— 

Black v. wiebe (1906). 4 W. L. R. 
218.— CAN. 

d (p. 292) iv. .j— 

McIver v. Crown Point Mining Co. 
J1900), 19 P. R. 385 ; 21 G. L. T. 127.— 

d (p. 292) v. .]— 

Bagbhaw v . Johnston (1901), 3 

O. L. R. 58 ; 22 O. L. T. 33.— CAN. 

d (p. 292) vt. .]— 

British Columbia Mills, Timber & 
Trading Co. v. Horrobin, Henshaw 
Sc Senkler (1907), 12 B. O. R. 426.— 

CAN. 

d (p. 292) vii. 

Summons insufficiently stamped .] — 
James Henderson & Sons v. Russell 
House, Ltd., & Dartt, [1931] 1 
W. W. R. 342.— CAN. 

d (p. 292) vlli. .] 

—An amendment of affidavit of Hen 
in accordance with an amended plaint 
nnder Mechanics* Lien Aot will only be 
allowed If the parties concerned are 
prejudiced by anything in the claim. — 
Richardson 0 . Lohn (1932), 46 

B. O. R. 224.— CAN. 

d (p. 292) lx. 

Campbell v. Turner & Curtis, [1937] 
1 W. W. R. 228 ; 1 D. L. R. 665.— CAN. 

d (p. 292) x. .}— 

Where deft. In a mechanic’s lien action 
has paid money into ct. to secure 
cancellation of the Hen Sc the action is 
discontinued as premature, the ct. is 
not Justified in refusing payment of the 
sum to deft. — Nixon 0 . Sumner, [1937] 
4 D. L. R. 806.— CAN. 

e (p. 292) L ■■■ "" ■■ — — .) — 

Townsley v. Bawldin (1889), 18 
O. R. 403.— CAN. 

e (p. 292) U. .}— 

Nelson v. Brewster (1906), 7 Terr. 
L. R- 458 : 8 W. L. R. 362.— CAN. 

• (p. 292) ffl. — ] 


Imperial Elevator Co. v. Welch 
(1906), 4 W. L. R. 61 ; 16 Man. L. R. 
136. — CAN. 

e (p. 292) !v. ,] — 

Gidney «>. Morgan (1910), 16 B. 0. R. 
18. — CAN. 

• (p. 292) v. 

Whitman v. Harvey 
W. L. R. 287.— CAN. 

, ® (P- 292) vi. Counter - 

claim.] — A master has no Jurisdiction 
to determine a counterclaim for damages 
for faulty workmanship or materials 
in an action to enforce a lien. — Neri 
e.^BENHAM, [1934] 2 D. L. R. 803.— 

f (p. 292) i. 

Affidavit.] — Where an affidavit, in 
support of a claim of a mechanics ’ lien 
is made by an agent of the claimant 
& the agent has no personal knowledge 
of the facts stated, the affidavit is 
fatally defective. The curative section 
does not afford relief in such a oase. 
A bookkeeper whose only knowledge is 
the Inferences drawn by him from the 
charge slips which he has entered In the 
claimant's books cannot be said to have 
the required " personal knowledge." — 
Kydd Bros. v. Taylor, British 
Columbia Plumbing Supplies Co. v. 
Taylor, [1932] 3W.W.R. 109.— CAN. 

f (p. 292) U.. 

.] — Empire Brass Manufactur- 
ing Co., Ltd. e. Milligan & Milligan, 
[1935] 3 W. W. R. 189.— CAN. 

o (p. 292) i. .] — 

Cooke v. Mooroft, [1926] 1 W. W. R. 
827 ; 86 B. O. R. 393.— CAN. 

o (p. 202) I*. .]— 

Christy v. McKay (1905), 15 Man. 
L. R. 612 ; 2 W. L. R. 303.— CAN. 

o (p. 292) Hi. 

Hovenden 0. Ellison (1877), 24 Gr. 
448.— CAN. 


o (p. 292) lv. 


-.]- 


McPherson v. Gedge (1883), 4 O. R. 
246.— CAN. 


o (p. 292) v. 


-.]— 


Hall 0 . Hogg (1890), 14 P. R. 45.— 
CAN. 

o (p. 292) vi. .J— 

Bickerton v. Dakin (1891), 20 O. R. 
192, 695.— CAN. 

o (p. 292) vil. .]— 

Gardner 0 . Gorman, Ross 0 . Gorman 
(1908), 7 W. L. R. 630 ; 1 Alta. L. R. 
106— CAN. 

o (p. 292) Till. .1 

— Lei brock 0. Adams (1908), 17 Man. 
L. R. 575.— CAN. 

o (p. 292) lx. .] — 

McEwen 0 . Bouok, [19211 3 W. W. R. 
267.— CAN. 

o (p. 292) x. 

Rogers Lumber Co. 0. Gray Sc 
Hobmrr (1918), 23 W. L. R. 920 ; 10 
D. L. R. 698 ; 4 W. W. R. 294.— CAN. 

o (p. 292) xi. .] — 

Imperial Lumber 1 Yards. Ltd. 0 . 
McManus, U928] 2 D. L. R. 150; 
[1928] 1 W. W. R. 409 ; 22 Bask. L. R. 
278.— CAN. 

r (p, 292) i. .1— 

Howlett Sc Bell 0. Doran Sc Gal- 
lant (1913), 24 W. L. R. 401; 4 
W. W. R. 674 ; 11 D. L. R. 372.— CAN. 

r (p. 292) 1L 

Hall 0. Phjb (1886), 11 P. R. 440.— 
GAN. 


r (p. 292) ill. .]— 

Cobban Mfg. Co. 0. Lake Simooe 
Hotel Oo. (1903), 23 O. L. T. 168; 
5Q.L.R. 447 ; 2 O. W. R. 48. 310.— 
CAN. 


a (p. 292) t. .]— 

Wagner 0. O'Donnell (1891), 14 
P. R. 254.— CAN. 

a (p. 292) II. .1— 

Sherlock 0 . Powell (1899), 18 P. R. 
312.— CAN. 


a (p. 292) 111. .]— 

Gillies Supply Oo. vs Allan (1910), 
15 B. C. R. 375.— CAN. 


00 

tercet . . 
(Bask. 
2 W. 


(p. 292) I. 
i.j — Fitzgerald 


In - 

v. Apperley 

3 D. L. R. 734 ; [1926] 
R. 689.— CAN. 


oc (p. 292) il. .) 

— Beaver Lumber Oo., Ltd. 0. Curry 
(Stusk.), [19201 4 D. L. R. 619 ; [1926] 3 
W. W. R. 404. — CAN. 


00 (p. 292) ill. Nature 

of action.] — Hutson 0. Valliers (1892), 
19 A. R. 154.— CAN. 

00 (p. 292) iv. — Pay - 

ment into court — Right of materialman 
to payment out.] — Brookfield Bros., 
Ltd. 0 . Shofer fN. S.), [1029] 4 
D. L. R. 638 ; rwsd., [1930] 2 D. L. R. 
137 ; 1 M. P. R. 186.— CAN. 

00 (p. 292) v, Juris- 

diction of District Court.] — The District 
Ct. has exclusive Jurisdiction over 
actions, inoiudiug counterclaims, to 

realise nnder a mechanics’ lien. — 
Fraser 0 . Humboldt Oil Sc Refining 
O o., Ltd.. [1935] 2 VV. W. R. 49.— CAN. 

11 (p. 292) i. Exhaustion of 

lien remedies — Right to personal judg- 
ment.] — A. W. Cassidy & Co. 0 . 

Hicks (Saak.), [1929] 2 D. L. R. 353.— 


st. Enforcement by assignee.] — A 
party who is assignee of lien claims 
amounting to over $1,000 must pro- 
ceed In the Supreme Ct. — McjGilvray 
0. Queensboro Sawmills Co., [1935] 
2 D. L. R. 784 ; 50 B. O. R. 63.— CAN. 

sv. Enforcement against witness — 
Necessity for promise to pay or estoppel.] 
— A person signing a lien note os a 
witness is not Qable on the note unless 
a promiso to pay or an estoppel is 
established. — Hayes 0. Wilson & 
Richardson (1914), 20 D. L. R. 
509.— CAN. 


PART V. SECT. 7, SUB-SECT. 1.— 

A. (b) l. 

iw. By claim for rescission.] — Re 
Mainland Portland Cement Co., 
[1927] 2 D. L. R. 742 ; 38 B. O. R. 
417.— CAN. 

PART V. SECT. 7, SUB-SECT. 1.— 

B. (b) i. 

•x. Waiver of mechanic’s lien claim — 
Form of waiver signed by mistake .] — 
Palfrey 0 . Brown (1915), 31 W. L. R. 
535.— CAN. 

PART V. SECT. 7, SUB-SECT. 2. 

r I. Revival of lien.] — Edmund 

Hind Lumber Co. 0. Amalgamated 
Buildino Co., [1932] 1D.L.H. 795.— 
CAN. 
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LIMITATION OF ACTIONS. 

Part I. — The Statutes of Limitation Generally. 


8* Add . Annotation: — Retd. Harnett v. Fisher, 

[1927] A. 0. 673. 


Sub-sect. 1. — Arbitration (p. 316). 

See Arbitration Act, 1934 (c. 14), s. 16. 

16. Add . Annotations : — Apprvd. Ramdutt Ram- 
kissendasB v Sassoon E. D. & Co., (1929) 
98 L. J. P. C. 68. Consd. Naamlooze Ven- 
nootschap Handels-en- Transport Maats- 

chappij Vulcaan v. Ludwig Mowinckels 
Rederi A/S (1037), 42 Com. Cas. 200. Reid. 
Board of Trade v. Cayzer, Irvine, [1027] A. C. 
610 ; Lynn v. Bamber, [1930] 2 K. B. 72. 

16. Add. Citations:— [ 1927] 1 K. B. 209 ; 130 

L. T' 7, C. A. ; affd. sub nom. Board of 
Trade v. Cayzer, Irvine & Co., [1027] A. C. 
010 ; 96 L. J. K. B. 872 ; 137 L. T. 419 : 43 
T. L. R. 026 ; 71 Sol. Jo. 500 ; 17 Asp. 

M. L. C. 281 ; 32 Com. Cas. 361, H. L. 

Add . Annotations : — Consd. Ramdutt Ram- 
kissendass v . Sassoon E. D. & Co. (1929), 98 
L. J. P. C. 68 ; Naamlooze Vennootschap 
Handels-en-Transport Maatschappij Vulcaan 
v. Ludwig Mowinckels Rederi A/S, [1938] 2 
All E. R. 162. 

18a. Arbitration Act, 1934 (c. 14), s. 16- 


Arbitration begun before Act.] — (1) In the 
absence of any agreement to the contrary, 
it is an implied term of an agreement of 
reference to arbn. (in a case prior to the 
operation of the Arbn. Act, 1934) that the 
arbitrator should decide the dispute according 
to the existing law of contract, & give effect to 
defences under the Statutes of Limitation. 

(2) Where no arbitrator has been named by 
either party within an agreed period from 
the date of the notice by one of the parties, the 
proceedings by arbn. shall be held to have 
commenced on the date when the agreement 
to refer the dispute to a single named 
arbitrator was entered into. — Naamlooze 
Vennootschap Handels-en-Transport 

, Maatschappij “ Vulcaan ” v. A/S Ludwig 
Mowinckels Rederi, [1938] 2 All E. R. 
162 ; 43 Com. Cas. 262, H. L. 

28. Add. Annotation : — Retd. Weld v. Petre 

(1928), 97 L. J. Ch. 399. 

31. Add. Annotation : — Retd. Weld v . Petre 

(1928), 97 L. J. Ch. 399. 

36. Add. Annotation : — Retd. Weld v. Petre 

(1928), 97 L. J. Ch. 399. 


Part II. — Simple Contract Debts and Personal Actions. 


49. After this case add : — 


66a. 


See , also, Nos. 605-672, p. 384, post. 

52. Add. Annotations : — Reid. Liesbosch S.8. 
Owners v. Edison S.S. Owners, [1933] A. C. 
449 ; The Napier Star, [1933] P. 136. 

60. Add. Annotations : — Consd. Aylott v. West 
ham Corpn., [1927] 1 Ch. 30. Dlstd. Tees 
Conservancy Comrs. v. James, [1936] Ch. 544. 
Consd. Outsell v. Reeve, [1936] 1 K. B. 272. 


Recovery ol contribution Irom Con- 
servancy Commissioners.] — The Tees Con- 
servancy Act, 1907, s. 4, provides : “ Subject 
to the provisions of this Act every officer & 
servant of the Comrs. . . . shall contribute 
annually for the purposes of this Act a per- 
centage amount or his salary or wages accord- 
ing to the scale laid down by the Act such 
amount to be from . time to time deducted 


PART I. SECT. 1. 

2 1. Nature — Buie of procedure .] — It 
is a settled principle that there is no 
vested right In procedure. Statutes of 
Limitation cannot be considered as 
anything else than matters relating to 

E rooedure Sc, ordinarily, snoh statutes 
ave their operation from the date 
fixed in the statute & govern all 
matters brought before the ot. alter 
the commencement of the operation 
of the statute; — Khondkar Maham* 
mad Saleh *t\ Chandra Kumar 
Mukherji (1029), 1. L. R. 66 Calc. 
1117.— IND. 


PART I. SECT. 2* SUB-SECT. 1. 

15 1. Submission to arbitration — 
Whether defence of limitation excluded.) 
— In a reference to arbn. it Is an implied 
term of the contract that the arbitrators 
must decide the dispute according to 
the existing law of contract. Sc that 
every defenoe which would have been 
open in a ct. of law. Including limita- 
tion, can be raised unless that defence 


has been excluded by agreement of 
the parties. — R am dutt Ramkth- 
bendass V. Sassoon F. D. & Co. (1929), 
56 L. R. Ind. App. 128.— IND. 

PART II. SECT. 2, SUB-SECT. 1. 

47 iv. ] — Pltf < sued to 

recover balanoe on aooount of advances 
made to deft, pursuant to a contract 
of hypothecation. The agreement pro- 
vided that the advances should be 
repaid on demand, 6c also provided for 
repayment towards the advances by 
the sale proceeds of consignments of the 
goods hypothecated, Sc sent by deft, to 
pltf. in Calcutta for sale ; — Held : the 
account was not a mutual open & 
current account, & Art. 69 of Limita- 
tion Act (IX. of 1908) applied.— Tea 
Fin a nci no Syndicate, Ltd. v . 
Chandra Kamax Bezboruah (1929), 
I. L. R. 66 Calc. 676.— IND. 

PART II. SECT. 2, SUB-SECT. 5.— B. 

b 1. Highway Traffic Act, 1928 

(c. 48), m. 43a. & l— Effect o/.J— 

30 


CARLINO V. ZlMBLARTE, [1927] 

D. L. R. 946 ; 60 O. L. R. 209.— CAN. 


sx. Damages for wrongful lax-sale .) — 
Held : action on the case within 
Statute of Limitations. — Kownatzki 
v. Bear Lake Municipal District, 
fl930) 3 W. W. R. 363 ; [1931] 1 

D. L. R. 334 ; revsd. on other grounds, 
[1931] 1 W. W. R. 767 ; 2T). L. R. 
318 ; 25 Alta. L. R. 261— CAN. 


so. Trespass to the person — Injury 
by poisoning .] — Held : clause (d) ot 
sect. 3 (1) of Limitation of Actions Act, 
1931, applied to the present action, one 
in which pltf.. an employee of deft, 
printing Sc lithographing co., alleged 
that her system had been poisoned by 
working with " gold dust ’’ as a result 
of deft. *s negligence in not giving her 
proper warnings & in not providing a 
proper place in which to work & the 
apparatus necessary to protect her 
from the poison. — P uls v. Bulman 
Bros., Ltd., [19381 3 W. W. R. 486; 

L. R. 203 ; 41 Man. L. R. 
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from the salary or wages payable to him & 
to be carried to & form part of the super- 
annuation fund. . . .” Sect. 11 defines 
which officers or servants of the Comrs. 
shall be entitled on ceasing to hold their 
offices or employments 44 to receive during 
life out of the superannuation fund a super- 
annuation allowance according to the scale 
laid down in this Act.” 

Defts. were employed by the Tees Con- 
servancy Comrs. & were subject to the pro- 
visions of the Tees Conservancy Act, 1907, 
which established a contributory scheme of 
superannuation. From 1915 onwards, the 
Comrs. paid a bonus to their servants, but 
failed to deduct any contributions in respect 
of it for the fund & calculated the super- 
annuation allowances which became payable 
under the Act on the basis that it was not 
“ wages or salary.” In 1933, it was held by 
the Ct. of Appeal that the bonus was 4 4 wages or 
salary ” & that the superannuation allowances 
must be calculated on that footing : — Held : 
( 1 ) nothing in sect. 4 imposes on an employee 
any liability to pay contributions otherwise 
than by permitting the Comrs., to make 
deductions from his salary or wages according 
to the scale laid down by the Act ; (2) in the 
case of superannuated employees, the Comrs. 
could not recover from them the amount of 
the contributions which should have been 
deducted in respect of bonus ; (3) in the case 
of persons still in the employment of the 
Comrs. deductions of the appropriate con- 
tributions should be made in each year ; but 
the Comrs. had no power to make further 
deductions in respect of any sums which 
should have been deducted in some other 
year; (4) Limitation Act, 1623 (c. 16), 
applied to the employees’ claim for unpaid 
superannuation allowance, which was thereby 
subject to a limitation of six years. — Tees 
Conservancy Comrs. v. James, [1935] Ch. 
544; 104 L. J. Ch. 260 ; 153 L. T. 146 ; 99 

J. P. 140 ; 51 T. L. It. 219 ; 33 L. G. R. 124. 

57. In Anno8. for ‘‘20 J. P. 99 ” read 44 90 

J. P. 99.” 

Add. Annotations: — As to (1) Consd. Outsell 
v. Reeve, [1936] 1 K. B. 272. Refd. Pratt v. 
Cook Son & Co. (St. Paul’s), Ltd., [1939J 1 

K. B. 364. 

58a. Negligence — Action* for personal Injuries 

to step-child.] — On Oct. 1, 1934, a step- 
parent commenced an action in which he 
claimed expenses incurred by him consequent 
upon an accident on Jan. 12, 1929, in which 
his stepchild had been injured by a motor 
lorry driven by deft.’s servant. Deft, relied 
on Stat. Limitations, 1623 (c. 16), which 
provides that actions on the case (other than 
for slander) must be commenced sued on 
within six years, & actions of trespass to the 
person within four years, next after the cause 
of such actions : — Held : as pltf.’s cause of 
notion would formerly have constituted an 
action on the case & not an action of trespass, 


the period of limitation applicable was six & 
not four years, & pltf.’s claim was maintain- 
able. — Barnes v. Pooley (1935), 153 L. T. 
78 ; 51 T. L. R. 391. 

59. Add. Annotations: — Dlstd. Aylottv. West Ham 
Corpn., [1927] 1 Oh. 30. Consd. Outsell v. 
Reeve, [1936] 1 K. B. 272 ; Pratt v . Cook Son 
& Co. (St. Paul’s), Ltd., [1938] 2 K. B. 51. 
Refd. Dennerley v. Prestwich U. D. C. 
(1929), 141 L. T. 602 ; Royal Trust Co. r. 
A.-G. for Alberta (1929), 46 T. L. R. 25. 

65. Add. Citation [1927] 1 Ch. 30. 

Add. Annotations : — Consd. Outsell v. Reeve, 
[1936] 1 K. B. 272. Refd. Dennerley v. 
Prestwich V. D. 0. (1929), 141 L. T. 602 ; 
Stevens v. Hampstead Borough Council, 
[1929] 2 Ch. 239 ; Pratt v. Cook Son & Co. 
(St. Paul’s), Ltd., [1939] 1 K. B. 364. 

71. Add. Annotation : — Consd. Austrian Property 
Administrator v. Russian Bank for Foreign 
Trade (1931), 47 T. L. R. 550. 

78. Add. Annotations : — Folld. Hungarian Pro- 
perty Administrator v. Finegold (1931), 100 

L. J. K. B. 383. Refd. Mackenzie- Kennedy 
v. Air Council, [1927] 2 K. B. 517. 

74. Add. Annotation : — Consd. Austrian Property 
Administrator v. Russian Bank for Foreign 
Trade (1931 ), 47 T. L, It. 550. 

77. Add. Annotation : — Refd. Re Mason (1928), 

97 L. J. Ch. 321. 

78. Add. Annotations: — Consd. Re Mason (1928), 
97 L. J. Ch. 321. Apld. Hungarian Property 
Administrator v. Finegold (1931), 100 L. J. 

K. B. 383. Refd. Wigg v. A.-G. of Irish 
Free State (1927), 96 L. J. P. C. 88. 

79. Add. Citations : — [1927] 1 K. B. 269; 136 

L. T. 7, O. A. ; affd. sub nom. Board op 
Trade v. Oayzer, Irvine & Co., [1927] A. C. 
610 ; 96 L. J. K. B. 872 ; 137 L. T. 419 ; 
43 T. L. R. 025 ; 71 Sol. Jo. 560 ; 17 Asp. 

M. L. C. 281 ; 32 Com. Cas. 351, H. L. 

Add. Annotation : — Refd. Ramdutt Ram- 
kissendass v. Sassoon (E. D.) & Co. (1929), 98 
L. J. P. C. 68. 

80. After this case add : — 

Action by administrator of enemy 

property.] — See Aliens, Nos. 215r, 216s, 
ante. 

84. Add. Annotation : — Consd. Dennerley v. Prest- 
wich U. D. C. (1929), 141 L. T. 602. 

93. Add. Annotation : — Refd. Lowe v. Bentley 
(1928), 44 T. L. R. 388. 

94. Add. Annotation : — Consd. Lowe v. Bentley 
(1928), 44 T. L. R. 388. 

111a. Claim to Interest on loan — Claim to principal 
barred.] — Pltfs., as the exors. of N. who died 
in 1921, alleged that about Nov. 4, 1907, N. 
lent to deft, a sum of £1,500, the loan to bear 
interest at the rate of 5 per cent, per annum , 
& claimed in this action, the writ in which 
was issued on Nov. 1, 1928, payment of the 
loan with the interest thereon which accrued 
during the six years ending on Nov. 1, 1928. 


PART II. SEOT. 2 , SUB-SECT. 7. 
•a. Noie given under Municipalities 
Seed Groin Act — Failure to observe con- 
ditions of AcLF—Carmicharl Rural 
Municipality v. Oilbkro. 11929) 1 
D. L. R. 124 ; [19281 3 W. W. R. 454. 
— CAN. 

PART II. SECT. 2 . SUB-SECT. 9.— A. 
ab. Claim for injurious affection — 


Within Statute of Limitations (Nova 
Scotia ). a. 8 (d).] — Mtllbr v * R.,11927] 
Kxch. C. R. 52.— CAN. 

PART II. SECT. 2, SUB-SECT. 13. 

sd. Effect of Debt Adjustment Act, 
1937.] — Because sect. 11 of Debt 
Adjustment Act, 1937, c. 9 (which 
excluded from the time prescribed by 
Limitation of Action Act for the bring- 

31 


ing of actions the period during which 
proceedings by a creditor are prohibited 
under Debt Adjustment Act) was 
repealed by 1938, c. 27, s. 4 Held : 
Limitation of Action Act, as amended 
1 935, c. 8, applied to a simple contract 
debt in respect to which the last 
acknowledgment was made In 1929. — 
Walker v. Kkim, [1938] 3 W. W. R. 
405 ; 4 D. L. R. 795.— CAN. 
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In spite of the fact that the recovery of the 
loan was barred by the Limitation Act, 1623, 
on June $0, 1926, that was to say, six years 
after June 30, 1920, the date when the last 
payment of interest was made, as pltfs. 
admitted at the trial, pltfs. nevertheless pro- 
ceeded with their claim for payment of so 
much of the interest as accrued between 
Nov. 1, 1922, & June 30, 1926, the date at 
which the claim for the principal was barred, 
on the footing that at each half-year during 
that period a cause of action accrued in 
respect of each half-year’s payment of 
interest : — Held : the principal sum having 
been barred by the statute, the interest so 
claimed was, as being only accessory to the 
principal, barred with it. — Elder v. North- 
cott, [1930] 2 Oh. 422 ; 99 L. J. Oh. 648 ; 143 
L. T. 614. 

111b. Action against employer for wages — Pay- 
ment of less than statutory minimum.] — 

Under a contract of service pltf. was em- 
ployed by deft, as an agricultural labourer 
from June, 1925, to May, 1927, at a wage of 
£1 2s. Od. subsequently raised to £1 3s. 0 d. a 
week. These wages were less than the 
minimum wages prescribed for farm workers 
ill Sussex by the Agricultural Wages Board 
under Agricultural Wages (Regulation) Act, 
1924 (c. 37), during that period. In June, 
1936, he brought the present action claiming 
£39 8s. 6 d., being the difference between the 
amount of the wages received by him from 
deft, under the contract & the amount of the 
minimum wages to which he was entitled 
„under the Act : — Held : the action was not 
an action for debt upon a statute, but was 
one based on the contract as amended by 
substituting for the amount provided by the 
contract the amount of the minimum rate 
of wages provided by the statute. Therefore, 
the action was not on a specialty, but for 
a simple contract debt, & was barred by 
Limitation Act, 1623 (c. 10). — Gutskll v. 
Reeve, [19361 1 K. B. 272 ; 105 L. J. K. B. 
213 ; 164 L. T. 1 ; 52 T. L. R. 55 ; 79 Sol. 
Jo. 790, C. A. 

Annotation :■ — Consd. Pratt v. Cook Son & Co. (St. Paul’s), 
Ltd., (1938] 2 K. B. 61. 

128. Add. Annotation : — Retd. Weld v. Petre(1928), 
97 L. J. Oh. 399. 

131a. Assault.] — To an action of assault & battery 
a plea of no assault within six years, is bad ; 
for Stat. Limitations limits it to four years, 
A the statute must be precisely, A not argu- 
mentatively pleaded. — Blackmore v. Tid- 
dkrley (1705), 2 Ld. Raym. 1099 ; 11 Mod. 
, Rep. 38 ; 2 Salk. 423 ; 0 Mod. Rep. 240 ; 
88 E. R. 809. 

136. Add. Annotations; — Apld. Betts v. Metro- 


politan Police District Receiver (1932), 96 
J. P. 327. Dletd. Copper Export Assocn. 
Inc. v. Mersey Docks & Harbour Board 
(1932), 48 T. L. R. 6*2. 

139a. Arbitration condition precedent.] — The 

Crown requistioned appcte.’ ship under a 
charterparty, which provided that any 
dispute under the charter should be referred 
to arbn. under Arhn. Act, 1889 (c. 49), A 
which concluded as follows : “ & it is further 
mutually agreed that such arbn. shall be a 
condition precedent to the commencement of 
any action at law.” In July, 1917, the ship 
was lost, but appcts. did not proceed to arbn. 
until Dec. 1923. The Crown contended that, 
as the arbn. was not commenced within six 
years of the loss, the claim was barred by 
Stat. Limitations, 1023 (c. 10) : — Held : 
under the arbn. clause no cause of action arose 
until the award was made, & time did not 
run until the making of the award, & the 
claim was not barred. — Board op Trade v. 
Cayzer, Irvine & Co., [1927] A. C. 610; 

' 90 L. J. K. B. 872 ; 137 L. T. 410 ; 43 T. L. R. 

625 ; 71 Sol. Jo. 600 ; 17 Asp. M. L. 0. 281 ; 
♦ 32 Com. Cas. 351, H. L. ; affg. S. 0. 
sub nom. Cayzer, Irvine & Co. v. Board 
op Trade, [1927] 1 K. B. 209, C. A. 

Annotations : — Coned. Raradutt Ramkissendass v. Sassoon 
(E. D.) & Co. (1929), 98 L. J. P. O. 58 ; Naamlooee Ven* 
aootflchap Handels-en-Transport. M&atsohapplJ Vulcaan 
v. Ludwig Mowinokels Rederi A/9 (1937), 42 Com. Cas. 
200 . 


143. Add . Annotation: — Retd. Lynn v. Bamber, 
[1930] 2 K. B. 72. 

148. Add. Annotation : — Retd. Tate v. Crewdson, 
[1938] 3 All E. R. 43. 

154a. Date of document — Bill treated as pro- 
missory note.] — On Mar. 23, 1920, the branch 
of British Trade Corpn., Ltd., at Batoum, 
drew a document in the following form: 
“ At sight pay this sole exchange to the order 
of Mr. B. L. Mailoff the sum of one thousand 
pounds sterling value received which place 
to account No. 2.” The document was 
signed “ For British Trade Corpn.” by the 
manager & account, & it was addressed at the 
foot ” To the British Trade Corpn., 13 
Austin Friars, London, E.C.” By successive 
indorsements pltf. became the holder, & on 
Dec. 20, 1923, his agents presented the 
document at the London offices of the Corpn. 
Payment was refused, as it was required that 
the indorsements should have a banker’s 
certification. On Nov. 23, 1926, a special 
resolution was passed for the voluntary 
winding up of the corpn. in connection with 
an amalgamation with the Anglo- Austrian 
Bank, Ltd. On Apr. 6, 1931, pltf. sought to 
prove in the winding up for £1,000 in respect 
of the document, but the liquidator rejected 


PART II. SECT. 5, SUB-SECT. 1. 

184 vl. - Undischarged bankruvt.] 

— Where a creditor, haring obtained 
the leare of the Insolvency ot. f sued an 
insolvent In an ordinary civil ot. to 
recover a debt, the adjudication being 
in force, the former was not entitled 
in computing the period ot limitation 
for the suit, to exclude the time during 
which the insolvency proceedings were 
pending.— Machanjkxw Ammp a K . 
Govinda Prabhu (1928), I. L. R. 61 
Mad. 862.— IND. 


PART II. SECT. 6, SUB-SEOT. 2. — A. 
sd. Crop'vaymmt ag raemmL ] •— A 


lessee under a crop-payment lease 
agreed to deliver in the name of the 
lessor one-third of the crop & in 
addition enough thereof to pay certain 
taxes. He finished delivering wheat 
to the lessor’s credit on Oct. 9, 1923, 
8c on that date had marketed all the 
remainder ot the orop in his own name. 
The amount delivered for the lessor 
was not sufficient to fulfil the terms of 
the oo venant to deliver : — Held : the 
breach of the agreement Was committed 
on said date & Stat. Limitations com- 
menced to run therefrom, IB the agree- 
ment not being under seal, the period 
of hesitation was six years. — Gordon 
v. RnmBonotttH (1931] 2 W. W. R. 
331. UAN. 
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PART IL SECT. 6, SUB-SECT. 2.— 
0. (a). 

147 I. Date of making ,) — Where a 
promissory note n payable with interest 
on demand, Stat. Limitations begins 
to run from the date of the note. — 
Imperial Bank of Canada v. Simpson 
Man.), (1927] S W. W. R. 500.— CAN. 

147 9. ,] — With respect to a 

promissory note payable on demand 
the Stat. limitations begins to run in 
favour of the maker from the date of 
the note. 

An exor. is not virtute Mi an 
trustee within Limitation of 


Act, 1921, s. 34.- 


SPBAOU*. U9331 2 W. W. 
D.L.R. MT; 41 Man. 


u L» R» 
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tiie proof on the gpotmd that it wae barred 
by the Statute of Limitations, as more than 
six yean had elapsed since the date of the 
document before the winding-up resolution. 
The holder took out a summons claiming to 
have his proof admitted A; he elected to treat 
the document as a promissory note : — Held : 
the document when treated as a promissory 
note did not need to be presented for pay- 
ment in order to render the maker liable, 
because, in order that a place of payment 
should be specified “ in the body h of the 
note within Bills of Exchange Act, 1882 
(c. 01), s. 87 (1), it must be embodied in the 
actual terms of the contract for payment. 
Time therefore began to run under 8 tat. 
limitations, as from date of the document, 
& it was barred before the date of winding-up 
resolution. — Re British Trade Corpn., Ltd., 
[1932] 2 Ch. 1 ; 101 L. J. Oh. 273 ; 147 L. T. 
46, 0. A. 

182. Add. Annotations : — Refd. Dennerley v. Prest- 
wich XT. D. 0. (1929), 141 L. T. 602 ; Tate v. 
Crewdson, [1938] 3 All E. R. 43. 

185. Add. Annotations : — Expld. Elder v. North- 
cott, [1930] 2 Oh. 422 ; I. R. Comrs. v. Holder, 
[1931] 2 K. B. 81. Consd. Wright v. ■ New 
Zealand Farmers’ Co-operative Assocn. of 
Canterbury, Ltd., [1939] A. 0. 439. 

188. Add. Annotation : — Refd. Re Chetwynds’ 
Estate, Dunn Trust, Ltd. v. Brown, [1930] 3 
AU E. R. 254. 

206. Add. Annotations : — As to (1) Apld. Re Mason 
(1928), 97 L. J. Ch. 321. Refd. Re Blake, 
Re Minahan’s Petition of Right a 931), 100 
L. J. Ch. 251. 

210. Add. Annotation : — Consd. Dennerley v. Prest- 
wich U. D. C. (1929), 141 L. T. 602. 

217. Add. Annotation : — Refd. Douglass v. Lloyds 
Bank (1929), 34 Com. Cas. 263. 

219. Add. Annotation : — As to (1) Refd. Tate v. 
Crewdson, [1938] 3 All E. R. 43. 

226. Add. Annotation: — As to (1) Apld. Societe 
Anonyme Metallurgique de Prayon, Trooz, 
Belgium v. Koppel (1933), 77 Sol. Jo. 800. 

229. Add. Annotation : — Refd. Dennerley v. Prest- 
wich U. D. O. (1929), 141 JL. T. 602. 


254. Add. Annotations: — Refd. Legh v. Legh 
(1930), 148 L. T. 151 ; Lynn v . Bamber, 
[1930] 2 K. B. 72. 

256. Add. Citations : — [1927] 1 K. B. 402 ; 96 
L. J. K. B. 55, 0. A. ; affd. t [1927] A. 0. 573 : 
96 L. J. K. B. 866 ; 137 L. T. 602 ; 91 J. P. 
175 ; 43 T. L. R. 567 ; 71 Sol. Jo. 470 ; 25 
L. G. R. 454, H. L. 

Add. Annotation : — Consd. De Freville v. Dill 
(1927), 90 L. J. K. B. 1056. 

264. Add. Annotation : — As to (2) Refd. Betts v. 
Metropolitan Police District Receiver (1932), 
96 J. P. 327. 

284. Add. Annotation : — Retd. Harnett v. Fisher, 
[1927] A. C. 573. 

815. Add. Annotation : — Refd. Gottliffe v. 

Edelston, [1930] 2 K. B. 378. 

355. Add. Annotation : — Apld. Re Blucher (Prince), 
Ex p. Debtor, [1931] 2 Ch. 70. 

356a. Promise to pay directors’ fees — By 

adoption of balance sheet Including fees.] — 

Balance Bheets including fees due to directors, 
& signed by directors pursuant to Cos. 
(Consolidation) Act, 1908 (c. 09), a. 113, are 
not acknowledgments of those fees within 
Lord Tenterden’s Act. 

After an order for the compulsory winding 
up of the co. the applicant put in a proof for 
£960 in respect of creditors’ fees. The 
liquidator rejected the proof to the extent 
of £350, allowing only £600 on the ground 
that all directors’ fees which had accrued due 
more than six years before the date of the 
winding-up order were barred by Stat. 
Limitations. The director’s fees due to 
appct. appeared from balance sheets duly 
signed by two directors <fc passed by the co. 
Upon a summons taken out by the applicant 
asking that the decision of the liquidator 
rejecting his proof to the extent of £350, 
might be reversed, & that the proof might be 
allowed in the full sum of £960 : — Held : 
(1) a board of directors, acting as a board, 
& passing a resolution adopting a balance 
sheet which includes directors’ fees, does not 
bind the co. to pay those fees ; (2) a balance 


PART II. SECT. 5, SUB-SECT. 2.— J. 

222 vi. .] — In an action to 

recover a balance alleged to be due for 
services as solr. & counsel : — Held : 
Stat. Limitations, which deft, pleaded, 
afforded no defence, it being found 
that the account was an open running 
account on which payments were made 
from time to time, the last on May 2, 
1929 (the action was begun on Apr. 27, 
1935). Moreover letters written in 
1931 Sc 1932 by the present solrs. for 
deft, constituted a sufficient acknow- 
ledgment to take the debt out of the 
statute. — Cameron v. Parsons, [1936] 
3. W. W. R. 237 ; 51 B. O. R. 70.— 
CAN. 


PART II. SECT. 5, SUB -SECT. 2.— M. 

m . Money repayable ** as soon as 
possible ” — Time runs from date of 
ability to pay .) — Ingrebrxtsen v. 
Christensen, [19271 3 W. W. R. 135 ; 
87 Man. L. R. 93.— CAN. 


PART IL SECT. 8, SUB-SECT. SL— U. 

285 if. Proviso for compensation 

by urtU — Time does not run until death 
of employer.} — Hunter v. Thompson, 
[18871 * D. L. R. 340 ; 60 O. L. R. 
185.— CAN. 


PART IL WOT. 5, SUB-SECT. 8.— A. 
sf. Statute beared claim for damages — 


Property rendered useless by other 
oauses.) — Turgeon v. Quebec, [1928] 
2 D. L. R. 273 ; affg., 40 Que. K. B. 
453.— CAN. 


PART II. SECT. 5. SUB-SECT. 3.-B. 

f I. .]— Kerr v. Atlantic 

& North-West Rt. Co. (1895), 25 
S. a R. 197.— CAN. 


PART II. SECT. B, SUB-SECT. 8.— 
F. 

th. Slander— From cessation of dis- 
ability — Infancy .}—* The period or limi- 
tation of an action for slander by an 
infant pltf. begins to run only from the 
time of cessation of the disability. — 
Tyley®. Dougherty, [1932] S.A.S.R. 
307.— AUS. 


PART II. SECT. 5, SUB-SECT. 4.— 
C (a) i. 

286 ill. -L-An action brought in 

1937 on a judgment recovered against 
deft, in 1 930 in Saskatchewan where he 
was then resident. In 1033 deft, 
removed to British Columbia : — Held ; 
the words'* ‘ beyond the seas M inasct. 9 
of Stat, Limitations, R. S. B. CX, 1924 
(identical with 4 Sc 5 Anne, c. 3) ate to 
be interpreted as equivalent to outside 
of the jurisdiction. Sc the statute did 
not begin to run against pltf. until 
deft, came to British Columbia. — 
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Commercial Securities Corpn., Ltd. 
v. Davies, [1937] 2 W. W. R. 25 ; 
51 B. C. R. 481.— CAN. 

PART IL SECT. 6, SUB-SECT. 4.— 

C (t). 

•k. Person entering on lands of lunatic— 
Holds as bailiff.] — The doctrine applic- 
able to entry on the lands of a minor 
applies also to entry on the lands of a 
lunatic. A person entering on the 
lands of a lunatic, with notice of the 
lunacy & of the rights of the lunatic, 
becomes a bailiff lu respect of the 
lunatic's estate in the lands, & where 
the lands are held by the lunatic under 
a contract of tenancy, 6c a new letting 
is subsequently made to the person so 
entering, such new letting will be 
deemed a graft on the old tenancy. — 
Smyth v. Byrne, [19i4] 1 I. R. 53, — 
1R. 


PART 11. SECT. 6, SUB-SECT. 2.— A. 

im. Action barred by Drought Area 
Relief Act. 1922.1 — Williams V. SaUT- 
nrr (Alta.), [1929] 3 W. W. R, 196.— 
CAN. 

PART II. SECT. 8, SUB-SECT, 2. 

o i. ,] — Ganda Singh v. Bhao 

Si ngh-Bhagwan Singh, Met. Bhast 
(1926), LL.R.1 Lah. 403.— IND. 

03* 



Cases 866 a— 660 a. English and Empire Digest Supplement. 


sheet so adopted & signed by directors 
pursuant to Cos. (Consolidation) Act, 1908 
(o. 09), s, 118, is not a written promise by the 
co. or its agents to pay the directors' fees. — 
Re Coliseum (Barrow), Ltd., [1930] 2 
Ch. 44 ; 99 L. J. Oh. 423 ; 143 L. T. 423 ; 
[1929-30] B. & C. R. 218. 

400a. Retrospective operation.] — Above 

Act came into operation on Jan. 1, 1829 : — 
Held : an action commenced in Hilary term, 
1829, could not be maintained upon a verbal 

? romise made before the passing of the Act. — 
“owler v. Chatterton (1829), 0 Bing. 258 ; 
L. & Welsh. 74 ; 3 Moo. & P. 019 ; 8 L. J. 
O. S. C. P. 30 ; 130 E. R. 1280. 


Annotations : — Expld. Moon v. Durden (1848),- 2 Exch. 22. 
Consd. R. v. Leeds & Bradford Ry Go. (1852). 18 Q. B. 
343 ; Wright v. Hale (1800). 6 H. & N. 227. Reid. Paddon 
v. Bartlett (1835), 3 Ad. 6c El. 884 ; Batchelor v. Mid- 
dleton (1848), 6 Hare, 75 ; R. v. Crowan (Inhabitants) 
(1849), 13 Jur. 1099 ; Leary v. Pattrick (1850), 14 Jur. 
932 ; Benshal! v. Porter, 11923) 2 K. B. 193. 


449. Add, Annotations : — Refd. Re Coliseum 
(Barrow), Ltd., [1930] 2 Ch. 44 ; Ward u. 
Tibbatts, [1930] 2 All E. R. 050. 

484, Add. Annotations: — Consd. Ward v. Tibbatts, 
[1930]'2 All E. R. 060 ; Re Wilson, Wilson v . 
Bland, [1937] 3 All E. R. 297. 

490. Add. Annotations : — Refd. Ward v. Tibbatts, 
[1936] 2 All E. R. 656 ; Re Wilson, Wilson v. 
Bland, [1937] 3 All E. R. 297. 

504. Add. Annotations : — Refd. Re Wilson, Wilson 
v. Bland, [1937] 3 All E. R. 2. 7 ; Re Wilson, 
Ex p. Wilson v. Trustee, [1937] Ch. 075. 

500a. Bare admission of partnership agreement.] — 
Pltf. alleged that he made nine loans to deft, 
over a period of six months in the years 1922, 
1923. In respect of these an action was 
commenced on Oct. 10, 1935. Pltf. relied 
upon an acknowledgment contained in a 
letter written on Oct. 31, 1929, which in- 
cluded the following s “I am sorry I cannot 
agree with L.’s inference that money was 
loaned to A. or to me. The cash I received 
from you was to enable me to accept the 


partnership arrangement in the farming 
venture & as you doubtless remember yoi 
arbitrarily dissolved the partnership. Any 
money I received from you was for expense* 
incurred on the trip. Your father, against 
my inclination, insisted on discussing the 
question & in definite terms advised me not 
to consider repayment. I told him that 
regarded it as an obligation, & as soon as 
was able to dispose of it I would do so. 
am still of the same mind. As you probably 
realise I have only just returned to business & 
am, therefore, not in a position to make any 
definite promises. You may be assured that 
immediately I am able to, I shall commence 
reducing my obligation & I propose adding 
simple interest at 5 per cent, per annum unti 
the whole amount is disposed of. I shall be 
glad to know that this is agreeable to you. 
I would like you to understand that this is 
entirely my affair & any money accruing tc 
A. under her father’s will, will not be ac- 
cepted by me to benefit my financial positior 
or obligation ” : — Held : this letter was not 
an acknowledgment of the debt. It was a 
* mere admission of partnership agreement 
, under which there might be something due 
to pltf. The letter contained no promise tc 
pay. — Ward v. Tibbatts, [1930] 2 All E. R. 
050 ; 80 Sol. Jo. 793. 

578. Add. Annotation : — Refd. Harnett v. Fisher, 
[1927] A. 0. 673. 

621. Add. Annotations: — As to (1) Refd. Re 
Wilson, Wilson v. Bland, [1937] 3 All E. R. 
297. 

023. Add. Annotation : — Refd. Stepney Corpn. v. 
Oeofsky, [1936] 3 All E. R. 494. 

625. Add. Annotations : — Refd. Re Wilson, Wilson 
v. Bland, [1937] 3 All E. R. 297. 

627. Add. Annotations : — Consd. Re Wilson, Ex p. 
Wilson v. Trustee, [1937] Ch. 075. 

650a. .] — Between 1923 & 1925, applt. lent 


PART II. SECT. 8, SUB-SECT, fl.-— A. 

400 vlli. .] — Phul Singh 

t>. BhojraJ (1927), I. L. R. 49 All. 801. 
— IND. 

409 jx. .] — in order for a 

writing to be sufficient to take a case 
out of Stat, Limitations it must amount 
either to an express promise to pay the 
debt or to a dear & unqualified admis- 
sion of a still -subsisting liability from 
which an express promise to pay the 
debt will be Implied by law. A con- 
ditional promise will not suffioe unless 
there be proof of the fulfilment of the 
condition, but, if euoh proof be offered, 
a promise either express or Implied 
will be converted Into an absolute one, 
& as such will support a claim alleging 
a promise to pay on request. — Reed v. 
Thiel, [1928] 4 D. L. R. 72 ; [1928] 2 
W. W. R. 115 ; 22 Saak. L. R. 495.— 
CAN. 

409 x . .1 — MaoBatn v. Mac- 

Bain, [1929] S. O. (Ct. of Sesa.) 213 — 
SOOT. 


PART II. SECT. 8, SUB-SECT. 6.— C. 

ah. Account elated*— Effect of general 
acknowledgment .} — Where a ohitha con- 
tained a series of items of debt, all 
taken by deft, from pltf. with the dates 
of the loans mentioned therein, 6c in 
the end bore the following indorse- 
ment ** Examined the account. It is 
correct •* : — Held : each item was a 
separate debt in itself, 6c the indorse- 
ment was merely an acknowledgment 


of the existing debt, giving a fresh start 
to limitation in respect of such items 
only as were not, at the date of indorse- 
ment, barred by limitation. — D koraj 
TKWARI V. INDRASAN TEWARI (1929), 
I. L. R. 8 Pat. 706.— IND. 


PART II. SECT. 8, SUB-SECT. 6.-D. 

450 xi. .] — Chapman v. 

Paulson (Man.), [10261 4 D. L. R. 
590.— CAN. 


document in these words : “ In case 
of my becoming bankrupt & death 
I owe you £1,000 for money lent ” ; 
in law none of the causes of action 
were money lent, although a layman 
might have so described them : — 
Held : there was an absolute acknow- 
ledgment sufficient to take the causes 
of action out of the Stat. of Limita- 
tions. — Cohen v. Cohen (1929), 42 
C. L. R. 91; 3 A. L. J. 102; [1929] 
Argus L. R. 204.— AUS. 


PART II. SECT. 8, SUB-SECT. 6.— 
E (a). 

474 vi. .1 — A letter containing 

the words “ I cannot see any pros poet 
of paying any old notes,” & concluding 
“ That fe all X can say at present. 
Hoping this answer satisfactory at 
present ” : — Held : a sufficient ac- 
knowledgment. — Bank of Montreal 
v. Robshaw (1930), 44 Man. L. K. 
114.— CAN. 


PART II. SECT. 8. SUB-SECT. 6.— 
E. (b). 

48 ft u. .] — Re Wahn Estate, 

[19271 4 D. L. R. 440 ; T19271 3 

W. W. R. 138 ; 37 Man. L. R. 95.— 

CAN. 


PART II. SECT, 8, SUB-SECT. 6.— N. 

■h. Use of technical expression by 
layman. ] — Deft., against whom pltf. 
claimed a total sum of £1,000 upon 
various oausee of action, some well 
founded 6c some not, gave pltf. a 


PART II. SECT. 9, SUB-SECT. 1.— A. 

621 ii. .] — A part payment 

within the Statute must not be in- 
tended as a payment in full. — W arner 
v . Mkisnkr, [1935] 3 D. L. R. 95 ; 9 
M. P. R. 354; 5 F. L. J. (Can.) 101.— 
CAN. 

PART II. SECT. 9, SUB-SEC^. 1.— 
F. (a). 

660 ii. .1 — In order for a part 

payment of a debt to avoid the effect 
of Stat. Limitations it is not necessary 
that the payment should actually pass 
from the debtor to the creditor in the 
form of money. Therefore, where the 
debtor, the maker of a promissory 
note, performed work for tne creditor 
for which he was entitled to a certain 
sum 6c they agreed that it should be 
applied on the note then overdue 6c 
the creditor so applied it : — Held : the 
arrangement took the debt out of the 
Statute. — Wilson v. Brown, [1931 J 
2 W. W. R. 733.— CAN. 
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sums amounting to £4,200 to the debtors who 
were in partnership as farmers. In Oct. 
1924, £10 was paid in cash by way of interest, 
this being the only cash payment made by 
the debtors to applt. In 1926 applt. asked 
the debtors to pay interest on the loan, but 
he was told by them that they were unable 
at that time to do so, but that they hoped 
to pay it before long. In 1927 an arrange- 
ment was made whereby the debtors’ obliga- 
tion to pay interest was to be discharged or 
partly discharged by applt. living on one of 
the partnership farms rent & rates free & 
being provided with farm produce without 
charge. This continued until 1935. In Dec. 
1935, the debtors entered into a deed of 
arrangement for the benefit of their creditors. 
Applt. sought to have his claim for £4,200 
admitted to proof. The trustee of the deed 
of arrangement contended that the debt 
was statute-barred : — Held : the services 
rendered to applt. in pursuance of the arrange- 
ment in 1927 constituted a continuous 
acknowledgment of the debt, which was, 
therefore, not statute-barred & ought to be 
admitted to proof . — Re Wilson, Ex p. 
Wilson v. Trustee op Deed op Arrange- 
ment, [1937] Ch. 675 ; 106 L. J. Ch. 371 ; 
158 L. T. 62 ; [1936-7] B. & 0. R. 165 ; sub 
nom. Re Wilson, Wilson v. Bland, [1937] 
3 All E. R. 297, 917, n. ; 53 T. L. R. 869 ; 
81 Sol. Jo. 551, D. C. 

651. Add. Annotations : — -Consd. Re Wilson, Wilson 
v. Bland, [1937] 3 All E. R. 297. 

659. Add. Annotation: — Refd. Rhokana Oorpn., 
Ltd. v. I. R. Comrs., [1938] A. C. 380. 

667. Add. Annotations : — Consd. Siqueira v. 

Noronha, [1934] A. C. 332. Refd. Bishun 
Chand Firm v. Seth Girdhari Lai (1934), 
50 T. L. R. 465. 

672a. .] — An account stated may take the 

form only of a mere acknowledgment of a 
debt ; in that case though it amounts to a 
promise from which the existence of a debt 
may be inferred that inference may be re- 
butted, & then there is no consideration & 
no binding promise. But there is another 
form in which the account stated includes 
items on both sides, & the parties have 
agreed that there shall be a set-off <fc that 
only the balance shall be paid ; in that 
case there is a promise for good consideration 
to pay the balance even though some of the 
debts were barred by limitation. The 


account stated in the present case being in 
the latter form, it was unnecessary to decide 
whether the implied promise was M a promise 
made in writing ’* so as to be, by sect. 26 (3) 
of the India Contract Act, 1872 (which 
applied locally), an effective agreement to 
pay statute barred debts although it was 
made without consideration. — Siqueira v. 
Noronha, [1934] A. C. 832 ; 103 L. J. P. C. 
63 ; 151 L. T. 0, P. C. 

672b. Moneylending transactions.] — Applts., 

who carried on business as moneylenders in 
India, had for twenty-five years been lending 
money to resps. On the debit side of 
applts.* ledger was the entry: “Balance 
due to be received after adjusting the 
account up to Sept. 26, 1925, Rs.16,043,** & 
an entry on the same page that that sum was 
due to be paid by them was signed by both 
resps. The last loan granted to resps. was 
in fact in Aug. 1921, & the date of the 
previous acknowledgment of the accounts by 
them was also in 1921. No payment having 
been made, after request, of the sum due on 
Sept. 26, 1925, applts., on Aug. 17, 1927, 
began the present proceedings for its recovery. 
Reaps., relying on the Indian Limitation Act, 
1908, pleaded that “ within three years 
from the date of the institution of the suit ** 
they had neither contracted any debt to 
applts. nor paid them any sum of money. 
The trial judge found that there was in fact 
a settlement of account between the parties 
on Sept. 26, 1925, so that the balance then 
struck became itself a debt which was to 
carry future interest, & ho gave judgment for 
the moneylenders, holding that there was an 
“ account stated ’’ within sect. 64 of Indian 
Limitation Act, 1908. On appeal that 
judgment was reversed on the ground that 
the words “ account stated ” could not 
properly be applied to a moneylending 
transaction where the borrower was always 
the debtor of the lender ; such transactions, 
it was held, were entirely unilateral <fc there 
could be no statement of a mutual account 
so as to satisfy the words in the Limitation 
Act, “ accounts stated between them *’ : — 
Held : the decision of the trial judge should 
be upheld. The closest parallel to the 
resent case was that of accounts between 
anker & customer, & it had not been doubted 
that in law there could be a settled or stated 
account between banker & customer. — 


PART II. SECT. 9, SUB-SEOT. 1.— 
F. (b). 

652 ii. .1 — Pltf. sued on an 

I.O.U. for 6300, dated Jan. 24, 1923. 
& on a promissory note for 6250. dated 
Apr. 7, 1924. Deft, set up Stat. 
Limitations. Pltf. did not receive any 
money from deft., but did get a suit 
of clothes for which pltf. said he told 
deft, he would allow him 625 : — Held : 
pltf. was entitled to judgment. — Jones 
e. Smith (1932), 4 M. P. R. 520. — CAN. 


PART II. SECT. 9, SUB-SECT. 1.— 
F. (d). 

1 1. .1 — Where two persona who 

are mutually indebted avree that the 
smaller account, although doubtful in 
some respects, shall be acknowledged 
in full as part payment of a lamer, 
but not fully ascertained, amount 
owing by the person setting np the 
former account, such an arrangement, 
although made orally, interrupts the 
running of the Stat. of Limitations 
with respect to the balance of the 


larger account. — Guilbert r. Cum- 
mings (Man.), [1929] 4 D. L. R. 705; 
3 W. W. R. 39.— CAN. 


PART II. SECT. 9, SUB-SECT. 8.— A. 

o 1. .1 — In order to take a claim 

out of the operation of Limitation of 
Actions Act, 1981, 8. M., 1931, s. 12 (1), 
a payment on account of the claim 
must be made by some person liable 
or entitled to make the payment, or 
his agent. & an acknowledgment must 
be such that a promise may be inferred 
in fact, not merely implied in law.-— 
Buckley v. Taylor, [1937] 2 W. W. R. 
C63 ; 45 Man. L. R. 232 ; 7 F. L. J. 
(Can.) 67.— CAN. 

PART II. SECT. 9. SUB-SECT. 8.— 
C. (a). 


b i. .] — The provision of Mer- 
cantile Law Amendment Act, 1856, 
tbat a payment by one Joint debtor 
shall not keep the debt alive as against 
his co-debtor, is In force in Sas- 
katchewan. Even If it be not in force, 
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the common law rule that a payment 
by one joint debtor keeps the liability 
of all alive does not apply where the 
relationship between the debtors is 
that of principal & surety & the pay- 
ment is made by the principal debtor. 
Imperial Bank of Canada v. Kubzko, 
[19321 3 W. W. R. 180.— CAN. 


PART II. SECT. 9, SUB-SECT. 3.— I. 

•d. Payment by order of court — In 
presence of debtor .) — A payment made 
under an order of the Landed Estates 
Ct. in presence of a debtor on account of 
the creditor's demand. Is an acknow- 
ledgment of the debt by part payment, 
within the limitation sects, of Common 
Law Procedure Amendment Act (Ire- 
land), 1853. 

Semble : decisions upon B & 4 Will. 4, 
s. 40, are applicable to questions raised 
upon Common Land Procedure Amend- 
ment Act (Ireland), 1858, s. 22. — 
Crown v. Dknxbhy (1869), 3 Ir. C. L. 
289.— 1R. 



Case* 878b— 818. English and Empire Digest Supplement. 


Bishtjn Chand Firm v. Sbjth Geodhabi Lax 
<1934), 50 T. L. R. 406 ; 78 Sol. Jo. 440, P. 0. 
890. Add . Annotation : — Generally , Mentd. Smith 
v . Wood (1928), 189 L. T. 260. 


742. Add. Annotation : — Refd. Stepney Oorpn. v. 

Osofsky, [1930) 3 All E. B. 494. 

751. Add. Annotation : — Refd. Stepney Corpn. v. 
Osofsky, [1938] 3 All B. B. 494. 


Part 111. — Specialties. 


758. Add. Annotations: — Consd. Dennerley v . 
Prestwick U. D. O. (1929), 141 L. T. 002; 
Outsell v . Reeve, [1930] 1 K. B. 272 ; Pratt v. 
Oook Son <fc Co. (St. Paul's), Ltd., [1938] 2 
K. B. 61. Refd. Royal Trust Co. v . A.-G. for 
Alberta (1929), 40 T. L. B. 25. 

764. Add. Annotations : — Consd. Outsell v . Reeve, 
[1930] 1 K. B. 272. Refd. Tees Conservancy 
Comrs. v . James, [1935] Ch. 544. 

755. Add. Annotation : — Refd. Dennerley v. Prest- 
wich XT. D. C. (1929), 141 L. T. 002. 

After this case add : — 

Right of action under Truck Acts,] — See 

Factories, No. 239a, ante. 

757. Add. Annotations: — Dlstd. Dennerley v. 
Prestwich V. D. O. (1929), 141 L. T. 602. 
Refd. Weld v. Petre (1928), 97 L. J. Ch. 399. 


758. Add. Annotation : — Refd. Dennerley v. Prest- 
wich U. D. O. (1929), 141 L. T. 002. 

785a. In balance sheet.] — A balance sheet 

contained in an annual report sent by a 
oo. to its shareholders, & filed with the 
registrar of companies, & stating the total 
amount of the co.’s indebtedness under its 
debentures for principal & interest accrued 
thereon since their issue is, although not sent 
to the debenture-holders, a sufficient acknow- 
ledgment by the co. of its liability under the 
debentures to take the case out of the opera- 
tion of Civil Procedure Act, 1833 (c. 42), 
* s. 3 .— Be Atlantic & Pacific Fibre 
Importing & Manufacturing Co., Burn- 

» HAM (VISCOUNT) V. ATLANTIC & PACIFIC 
Fibre Importing & Manufacturing Co., 
[1928] Ch. 830 ; 97 L. J. Ch. 309 ; 140 L. T. 
18; 44 T. L. R. 702 ; 72 Sol. Jo. 698. 


Part IV. — Money Charged Upon or Payable out of Land 
or Rent, or Secured by a Judgment, and Legacies, 
and Personal Estates of Intestates. 


819. Add. Annotation -Refd. 
(1928), 97 L. J. Ch. 899. 


Weld v. Petre 


884. Add. Annotation : — Refd. Re Blake, Re 


Minahan’s Petition of Right (1931), 100 
L. J. Ch. 251. 

848. Add. Annotation : — Refd. Purnell v. Roche, 
[1927] 2 Ch. 142. 


PART II. SECT. 9, SUB-SECT. 5. —A. 

740 li. — .1— When a creditor 

holds two promissory notes made by 
the same debtor a payment made 
generally on account prevents Stat. 
Limitations from running as against 
the whole debt. The fact that after 
such payments equalled the amount 
due on one of the noteB the creditor 
handed It over to the debtor at the 
latter's request after crediting to it all 
the payments made up to that time 
cannot alter the character of the pay- 
ments as of the date when each of 
them was made,— -Wood v. Richmond, 
[1998] 3 W. W. R. 737.— CAN. 

PART UI. SECT. 1. 
sp . Debenture.] — Deft, issued a series 
of debentures, dated June 31, 1914, in 
the following form : ** On presenta- 
tion of thisdebenture to tne treasurer 
of the H, dub, Incorporated, the 
bearer will be entitled to reoeive on 
Jan. 31, 1919, the sum of ten pounds 
for value received." The Instrument 
was executed uhder the seal of the 
olub : — Retd : a debenture dose not 
oeaee to be such by reason that it may 
also be brought within the definition 
of " promissory note." Being under 
the seal of the olub, they were deeds 8c 
specialty contracts, 8c under 04 vll Pro- 
cedure Act, 1833 (c. 42L s. 8, they 
were not statute-barred.— G oodoon e. 

PART IV. SECT. 1, SUB-SEOT. 1. — B. 

•t« Whm time beqtne to ruaj— H. 
died Jan. 10, 1911, Intestate. his 
widow, thereupon entered Into posses- 


sion of the deoeaeed's estate & effects 
8c remained in possession until her 
death on Jan. 22, 1932. On May 11, 
1922, S. took out a grant of adminis- 
tration to his estate. S. appointed C., 
one of defts., the exor. of her will. 
Pltf, took out a grant de bonis non to 
the estate of the said Q. 8c sought the 
aid of the ct. in administering the 
estate. It was argued on behalf of 
pltf. that the extraction of adminis- 
tration by the said S. constituted an 
acknowledgment within Law of Pro- 

r *ty Amendment Act, 1860 (o. 38), 
13, or alternatively that the period 
of limitation under sect. 18 did not 
commenoe to run until a grant of 
administration had been taken out : — 
Held: (1) under sect. IS the period 
of limitation runs from the date of the 
death of the intestate ; (2) the ta k ing 
out of a grant of administration does 
not oonstltute an acknowledgment 
under seat. IS or otherwise prevent the 
Statute running in favour of the 
administrator.— Re Dkxnbt. Deeney 
t>. Doherty As Deeney. [1938] N. I. 
80.— JR. 

PART IV. SECT. 1, SUB-SECT. l.-C. 

818 II. .] — An administrative 

action cannot be sustained by a Judg- 
ment creditor who for twelve years 
has received neither payment nor 
acknowledgment on foot of his Judg- 
ment, even although suoh Judgment 
may not have been registered as a 
xntge. — Sherwood t>. Hannan (1888), 
17 L. R. Ir. 270.— IR. 

N. d 8 .‘ hTmI *e if 4 * 
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m i. Decree in equity.) — A suit 

to revive a final decree for the payment 
of a sum of money cannot be sustained 
if not commenced within twenty years 
from the day on which the decree was 
made, no payment or acknowledgment 
having been made in the meantime. — 
Dunne v . Doyle (I860), 10 I. O. L. R. 
602 .— IR. 

q j. Recdverehip order.) — A re- 

ceivership order based on a Judgment 
does not become ineffective, when the 
remedy on the Judgment becomes 
barred by Stat. Limitations. — W ilkins 
e. Miner (AltaA [1927] 1 D. U R. 
286 ; [1926J 8 W. W. R. 778.— CAN. 

q U, .} — Limitations Act, R.S.O., 

1927, s. 28, does not apply to an action 
to enforce a Judgment In which a dent 
has merged. — T hompson v. Lowlands 
Properties, Ltd., [1934] 4 D. L. R. 
234 ; O. R. 641.— OAK. 

aj. How judgment kepi alW— JRc- 
vivor.) — Where a Judgment is about to 
become barred by Stat. Limi t a tions, 
twelve years having nearly run. it may 
be kept alive by applying for leave to 
enter on the judgment roll 
reviving the judgment & 
execution to be Issued thereon. Pitt's 
alternative it to resue on the Judgment. 
—Security Luwwbb Oo., , Ltd. ^ «. 
Kookxb. [1924] l WTw. R. 648. — GAN. 

PART IV. SECT. 4, SUB-SECT. 1.— 
D. (b) i. 

H.w ^Action by legatee 

n legacy— banea by 
DWICac^MCOA- 


VoL mn.— Umtt a floo of Actions. Csma 862— 901a. 


862. Add* Annotation : — Co usd. B&rr&tt v. Richard* 
son & Cresswell, [1980] 1 K* B. 680. 

864a. Effect of statute — Loss of right of re- 

entry.] — In 1912 freehold land was conveyed 
to purchasers in consideration of & subject 
to a perpetual yearly rentcharge of £25 a 
year issuing out of the land Sc the buildings 
to be erected thereon, payable half-yearly m 
Mar. & Sept. The grantees entered into a 
covenant for payment, & the conveyance 
also contained a power of re-entry exercisable 
by the vendor, his heirs, executors, adminis- 
trators & assigns, owner or owners for the 
time being of the said rentcharge if & when- 
ever the rentcharge should be in arrear & 
unpaid for one year, but limited to take 
effect during the lives of the parties thereto 
Ss the lives of the issue then living of Her late 
Majesty Queen Victoria & the survivors & 
survivor of them, & twenty-one years after 
the death of the survivor, & such other 
period (if any) as should be lawful. No 
part of the yearly rentcharge of £25 was ever 
paid, do in 1981 the vendor sued to recover 
possession with mesne profits. Deft, pleaded 
that the rentcharge & all remedies to recover 
the same were statute barred : — Held : on 
the true construction of the deed, pltf. wat 
not entitled to enforce the right of re-entry 
given him by that deed unless at the time 
when he sought to enforce that right he was 
in a position to assert that he was the owner 
of the rentcharge thereby created. It was 
conceded by pltf. that on Mar. 26, 1925, the 
rentcharge ceased to exist. At that time, 
therefore, his right to enforce or recover any 
arrears of rentcharge came to an end. That 
being so, it was impossible for pltf. to assert 
that at the date when he issued the writ in 
this action he was the owner of the rent- 
charge. The action therefore failed, & the 
appeal must be allowed. — Sykes v. Wil- 
liams, [1983] Oh. 285 ; i01 L. J. Ch. 418 ; 
148 L. T. 121 ; 49 T. L. R. 9 j 70 Sol. Jo. 
798. O. A. 


878. Add. Annotation : — Refd. Dennerley v. Prest- 
wick T7. D. 0. (1929), 141 L. T. 002. 

901. Add. Annotation; — Generally , Consd Re 
Edwards’ Will Trusts, Brewer v. Gething, 
[1937] 3A11B. E. 68. 

901a. ,] — By his will testator, who died 

in 1865, bequeathed all his real & personal 
estate to trustees, giving successive life 
interests therein to M. E., his wife, to E. G., 
his grandson’s wife, & to J. G-, his grandson, 
& directing that after their death the property 
should be held in trust for their children who 
being sons should attain the age of twenty* 
one years, or being daughters should attain 
that age or marry, in equal shares. In 1895, 
F. G., being one of the sons of J. G. & E. G., 
mtged. his share in the freehold So leasehold 
properties to which he was entitled under 
testator’s will. So in 1890 he further mtged. 
all his interest under testator’s will. The 
amounts secured thereby were not discharged 
So no payments of interest were made. In 
1919, on the death of J. G. the trust in favour 
of his children took effect. In 1936, the share 
of F. G. being then represented by a sum of 
money on deposit at a bank, the trustees of 
the will of testator sent to the persons repre- 
senting the estates of the respective mtgees. 
the estate accounts of testator’s estate So the 
distribution statement: — Held: (1) the 
trustees of testator’s will were not agents 
of the mtgee. for the purpose of making an 
acknowledgment within sect. 8 of Real 
Property Limitation Act, 1874 (c. 57), So, 
accordingly, the sending of the estate 
accounts So the distribution statement did 
not constitute such an acknowledgment ; 
(2) therefore, the debt secured by the first 
mtge. was barred, inasmuch as it was a mtge. 
of land ; (3) the debt secured by the Becond 
mtge. was also barred in so far as the security 
comprised land at the date of the mtge. — 
Re Edwards’ Will Trusts, Brewer v . 
Gething, [1937] Oh. 553 ; [1937] 3 All E. R. 


PART IV. SECT. 1, SUB-SECT. 1.— E. 

852 11. .1 — A debt under a 

covenant in a mtge. executed under 
seal la a specialty debt. So the 

r lod of limitation applicable thereto 
twelve years. — Investors Mort- 
gage Security Co. v. McDonald & 
Henry, 11927] 1 W. W. R. 671 ; 21 
Saak. L. R. 409.— CAN. 

852 ill. In mortgage not under 

seal. ] — An action on the personal 
ooven&nt In a mtge., which Is registered 
against land In Alberta but which is not 
under seal, is an action on a simple 
contract debt. So the period of limita- 
tion applicable thereto la six years. — 
Sooibte Bblge d 'Enterprises Indub- 

TRDBLLBS IMMOBUJERJM V. WEBSTER 

Sc Mill (Alta.) ; [1928] 1 D. L. R. 465 ; 
23 Alta. L. R. 129 ; [1927] 8W.W.R. 
817. — CAN. 

852 iv. .1 — M.. by mtge. 

under seal Sc registered, mtged. land In 
the province of Alberta to pltf.. So sub- 
sequently, by transfer, not under seal, 
made pursuant to Alberta Land Titles 
Act, & registered transferred the land to 
B., who thereby became liable to pltL, 
under the covenant implied by virtue 
of s. 54 (1) of said Act, to pay the 
mtge. money. More than six years, 
but leas than 12 years, after registra- 
tion of the transfer or any payment 
on account or written acknowledgment 
of liability by B., pltf. sued B. to 
Alberta tor payment : — Hdd r B.*s 

Alberta for bringing action to recover 


money secured by mtge. made under 
Alberta Land Titles Act is 12 years. 
— Trusts & Guarantee Co., Ltd. v. 
Buxton, [19291 3 D. L. R. 883 ; S. C. R. 
529 : revsg., [19281 4 D. L. R. 784 ; 3 
W. W. R. 205 ; 23Alta. L. R. 665.— CAN. 

852 v. .1 — Ashiq Husain 

v. Ohatarbhuj Sc Ahmad -Ullaii Kilan 
(1927), I. L. R. 50 All. 328.— IND. 

sa. Power of sale, for arrears of interest 
under mortgage deed — Whether extend- 
ing to repayment of principal .) — 
Joseph r. Joseph (1925), I. L. R. 6 
Ran. 771.— IND. 

si. Breach of condition in mortgage 
deed.] — A simple mtge., executed on 
May 1, 1909, for a term of three years, 
contained a stipulation to the effect 
that, if the mtgcHr. transferred the 
mortgaged property, the mtgee. should 
be at liberty to sue before the expiry 
of the term. On Mar. 8, 1911, the 
mtgor. stood surety for one A. In the 
amount of R.’s 60 Sc hypothecated a 
small share In the property covered 
by the deed of 1909. No actual notice 
of this transaction was given to the 
first mtgee. A suit was filed on the 
mtge. of 1909, on Mar. 27, 1924, Sc the 
plea of limitation was set up by defts. ; 
— Held : the suit was within time. — 
Ashiq .Husain v. Ohatarbhuj Sc 
Ahmad -Uulah Khan (1927), I. L. R. 
60 All, 328 — IND. 

PART IV. SECT. 1, SUB-SECT. l.—H, 
Money due on covenant — In 
' for soIc.J— Real Pr op er ty 
unmwamx Act, R. 8. M., 1918 (0.116). 
a. 24, applies to an action on a covenant 
q»7 


In an agreement for sale for payment 
of the purchase-price. — Lowery v. 
Lamont man.), 11927 J 1 D. L. R. 669; 
[1027J 1 W. W. R. 95.— CAN. 

so. Guarantee of payments to he made 
under agreement for sale .] — A guarantee 
of payments to be made under an 
agreement for the sale of land is not a 
charge upon land within sect. 8 of Real 
Property Limitation Act, 1874, c. 57 
(Imp.). Where the guarantee Ib under 
seal the period of limitation Is twenty 
years aa provided by soot. 3 of Civil 
Prooedure Act, 1833, o. 42 (Imp.), 
which Is In force in Alberta,. Such 
limitation applies even though the 
lands are situate lu another province. 
— McPherson v. McBain, [19321 8 
W. W. R. 617.— CAN. 


PART IV. SECT. 1, SUB-SECT. 2.— 
C. (a). 

sg. Legacy charged on land — Pay- 
able to trustees — No trustee — Time runs 
from determination of life interest .1 — 
where a legacy, charged upon the 
residuary real estate, was bequeathed 
to trustees, in trust for B. for life, 3c 
after his death for his children. So there 
was not, during the life of B., from 1808 
to 1863, any payment made on foot of 
the legacy, or any trustee capable of 
giving a discharge for It : — Held ; on 
a bill filed by the children of B. after 
his death, to raise the legacy out of the 
real estate so charged with it, Stat. 
Limitations did not begin to run 
against the children until the death of 
B. — Carroll v. Hargrave (1870), o 
Ir. Eq. 123.— Ot. 




t 

Cases 901a— 976a. English and Empire Digest Supplement. 


68 ; 100 L. J.ICh. 847 ; 160 L. T. 627 ; 63 
T. L. R. 099 ; 81 Sol. Jo. 377. 

912. Add . Annotation : — As to (2) Refd. Edwards* 
Will Trusts, Brewer v. Gething, [1937] 3 
All E. R. 68. 

915. Add. Annotation: — As to (1) Reid. Weld v. 
Petre (1928), 97 L. J. Ch. 399. 

925. Add. Annotation : — Generally , Consd, Re 
Edwards* Will Trusts, Brewer v . Gething, 
[1937] 3 AH E. R. 68. * 

980. Add. Annotation : — Consd. Hodgson v . Salt, 
[1930] 1 AH E. R. 95. 

942a. Same person entitled to pay & receive — 

First & second mortgages vested In trustees — 
One common trustee — First mortgagees In 
possession.] — The first & second mtges. upon 
certain property each became vested in two 
trustees. In each case H. was one of the 
trustees, & the first mtgees. having gone into 
possession, H., by common consent, received 
the rents of the property & applied them in 
payment of the interest on the first mtge. & 
the surplus rents in reduction of the capital 
of th&t mt^e. over a period of 24 years. 
It was admitted there was no acknowledg- 
ment. The first mtgees. then sold the pro- 
perty for a sum greater than the principal of 
their mtge. remaining unpaid. They sold 
& also claimed to retain the proceeds of sale 
as absolute owners. The econd mtgees. 
claimed an account of the proceeds of sale 
& that they were entitled to the surplus after 
aH moneys properly due to the first mtgees. 
had been paid : — Held : the hand to pay & 
to receive being the same, Stat. Limitations 
did not run in favour of the first mtgees., & 
the second mtgees. were entitled to the 
account claimed. — Hodgson v. Salt, [1930] 
1 AH E. R. 06. 

956a. .] — By an indenture of lease dated 

Feb. 9, 1909, the predecessor in title of pltf. 
demised certain premises to deft., R., for the 
term of ninety-nine years from Dec. 26, 1908, 
at a yearly rent of £0 0s., payable quarterly 
on the usual quarter days. R. covenanted 
for himself & his assigns to pay the rent on 
the said days, & it was provided that, if & 
when any part of the rent should have been 
legaUy demanded or not, it should be lawful 
for the lessor to re-enter upon the premises. 
On Apr, 30, 1924, the term became vested in 
deft., C, Neither on Dec. 26, 1914, nor 
thereafter to the date of the writ, did either 


R. or C. pay to pltf. the rent due under the 
lease. In an action by pltf. for possession 
of the premises, begun on Jan. 28, 1928 : — 
Held: (1) although pltf.’s right to re-enter 
upon the premises first accrued to him in 
respect of the non-payment of rent on 
Dec. 26, 1914, his claim to possession was 
not barred by Real Property Limitation 
Act, 1874 (c. 67), s. 1, & Civil Procedure 
Act, 1833 (c. 27), s. 3, as not having 
been made within twelve years next after 
the time at which the right to make such 
entry had first accrued, but his right to 
re-enter accrued afresh in respect of each 
subsequent quarter day whenever any part 
of the rent reserved under the lease was in 
arrear for twenty-one days, & he was, there- 
fore, entitled to roly on the last non-payment 
of rent before writ issued or any previous 
non-payment up to twelve years before 
writ ; (2) the case was governed by s. 3 of 
the Real Property Limitation Act, 1833 
(c. 42), s. 3, which provides that all actions 
for debt for rent there mentioned shaU be 
commenced & sued within twenty years 
after the cause of such action, but not after, 
& not by Real Property Limitation Act, 
1833 (c. 27), s. 42, which provides that no 
arrears of rent shaU be recovered by any 
action but within six years next after the same 
shaU have become due, & that, therefore, 
deft., C., would have to pay or bender to 
pltf. all, <fc not merely six years of, the arrears 
of rent owing under the lease in order to 
defeat pltf.’s claim by recourse to Common 
Law Procedure Act, 1862 (c. 70), s. 212, & 
to obtain relief under Supreme Ct. of Judica- 
ture (Consolidation) Act, 1926 (c. 49), s. 40. — 
Barr att v. Richardson & Cress well, 
[1930] 1 K. B. 680 ; 99 L. J. K. B. 451 ; 142 
L. T. 000 ; 46 T. L. R. 279. 

Annotation : — As to (1) Refd. Sykes v. Williams (1932), 101 
L. J. Oh. 418. 

959. Add. Annotation : — Consd. Barratt v. Richard- 
son <$c Cresswell, [1930] 1 K. B. 680. 

964a. .] — Horton v. Thompson (1865), 26 

L. T. O. S. 292, L. JJ. 

976. Add. Annotations : — Refd. Re Lloyd, Lloyd v. 
Lloyd, [1903] 1 Ch. 385 ; Lewis v. McKay, 
Algate v. Vugler, Clark v. Potter (1924), 93 
L. J. K. B. 840. 

976a. .] — The allowance of interest upon 

a legacy charged upon real estate, & due 
upwards of six years, is to be calculated from 


PART IV. SECT. 1, SUB-SECT, k— 

B. (a). 

918 1, Principal surety — Payment 
by surety. ] — Where a mtgor. & another 
person are jointly 8c severally liable 
to the mtgee. for the payment of the 
mtge. debt, a payment of interest by 
the latter is a payment within seot. 8 
of Real Property Limitation Act, 1874, 
which is in foroe in Alberta &, therefore, 
one which keeps alive the mtge. in its 
entirety. — Credit Foncier Franco 
Canadian v. Singer, (10381 8W.W.R. 
257. — CAN. 

k 1. .1 — Servaih e. Sn bar. (1928) 

1 D. L. K. 540: 6i O. L, R. 49" ; 
revsd. on other grounds. [19891 9 D.L.R. 
683 ; 68 O. L. R. 381.— CAN. 

k II, ,] — Mtgora. of land trans- 
ferred it subject to the mtge. to S,, 
who registered the transfer, 8c he trans- 
ferred It subject to the mtge. to Q., 
who registered his transfer, & made 
payments on the mtge. In an notion 
on the oovenant, O., one of the mtgora. 


& S. who was another of the mtgors.. 
& Q. were made defts. G. did not 
defend 8c the other two defts. pleaded 
Limitation of Actions Act : — Held : 
the payments by G. interrupted the 
running of the Aot as against both the 
other defts. although G. bad not been 
in any manner a party to the contract 
between mtgor, 8c mtgee. — North op 
Scotland Canadian Mortgage Co., 
Ltd. t?. Oampkin, [19321 1 W. W. R. 
631 ; 2 D. L. R. 697.— CAN. 


PART IV. SECT. 1, SUB-SECT. 4.— 
B. (b) li. 

si. Legacy payable in instalments .] — 
Testator bequeathed the sum of 
£250 to A., to be charged upon certain 
lands & to be paid by yearly Instal- 
ments of £20 per annum , from the day 
of her marriage with consent, but not 
nntil then ; & in oase A. should inter- 
marry without sueh consent, then she 
should be entitled to one shilling ; sueh 
portion of £250 to be paid Sc payable by 


yearly instalments of £20 per annum 
from the day of her marriage, but not 
until then ; with power to A. or her 
lawful husband, to distrain in case of 
non-payment of the £20 : 8c he desired 
that said annuity or instalment be 
paid to A. or her lawful husband by two 
half yearly payments of £U> each, 
until the aforesaid sum of £250 be 
paid to her or her assigns ; 8c he 
further desired that his two sons, B. Sc 
C. (to whom he devised the lands), 
should contribute, jointly 8c severally, 
to support 8c clothe A. In a reasonable 
manner: 8c that, upon doing so, no 
interest should arise upon the said sum 
of £250 ; but if they neglected such 
support 8c clothing, he desired that 
said sum of £250 be liable to Interest at 
£6 per oont. until A. *8 marriage, but 
by no means after : — Held : the instal- 
ments were periodical payments of a 
sum of money charged upon lands, 8c 
as sooh within sect. 42 of Stat. Limita- 
tions. — Uppington v . Tarrant (1861), 
12 L C. L. R. 262.— W. 
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the filing of the bill, & not from the date of 
the decree, though the bill is not filed by the 
legatee. — Ohappeli. v. Rees (1852), 1 De G. 
M. & G. 303 ; 20 L. T. O. S. 57 ; 16 Jur. 
415, 417 ; 42 E. R. 003, L. O. 

Annotations : — Reid. Re Lloyd, Lloyd v. Lloyd, [19031 1 Ch. 


385 ; Lewis v. McKay, Algate v. Vugler, Clark v. Potter 
(1924), 93 L. J. K. B. 840. 

1003. Add. Annotation : — Held. Barratt v. Richard- 
son & Cresswell, [1930] 1 K. B. 686. 

1011. Add. Annotation : — Reid. Re Wait, [1927] 
1 Oh. 606. 


Part V. — Land or Rent. 


1029. Add. Annotation : — Retd. Palmer v. Crone, 
[1927] 1 K. B. 804. 

1033. Add. Annotation : — Retd. Weld v. Petre 
(1928), 97 L. J. Oh. 399. 

1037. Add. Annotation : — Retd. Barratt v. Richard- 
son & Cresswell, [1930] 1 K. B. 686. 

1041. Add. Annotations : — to (1) Refd. Purnell 


v. Roche, [1927] 2 Ch. 142 ; Barratt v. Richard- 
son & Cresswell, [1930] 1 K. B. 686. 

1088. Add. Annotations: — As to (1) Foild. Salis- 
bury & Fordingbridge District Drainage 
Board v. Southern Tanning Co. (1920), Ltd., 
[1927] 2 K. B. 666. Retd. Port of London 
Authority v. Canvey Island Comrs. (1931), 
101 L. J. Ch. 63. 


PART V. SECT. 1. 

o 1. As against Croum. ] — An 

adverse possession of land tn New- 
foundland for sixty years Is a bar to 
the rights of the Crown, & the same kind 
of possession for seventy years will 
ueprlve the Crown of Its light of entry 
upon those lands. — R. v. Rough (1819), 
1 Nfld. L. R. 172.— NFLD. 

o 11. Statute of Limitations 1806. 

8 . 9.J — Patterson v. McPherson 

(1875), 10 N. 8. R. (1 R. & C.) 116.— 

o iil. When question for jury— 

Rights of plaintiff.] — Doe d. Lyons v. 
Crawford (1842), 6 O. 8. 334.— CAN. 

o iv. Re-entry by registered, 

owner.] — Where a person has by 
uninterrupted possession of land for 
over twelve yoars acquired the right 
to exclusive possession thereof under 
Limitation of Actions Act, that right 
caunot be destroyed in favour of the 
registered owner merely by the latter 
regaining possession for a period loss 
than the statutory one. — Shirtcliffe 
v. Lemon, [1924] 1 W. W. R. 1059.— 
CAN. 

o v. Action for purchase price 

by vendor of land.] — Brandon i>. Dale. 
[1930] 1 W. W. R. 277 ; 2 D. L. K. 
272 ; 24 8. L. R. 302, C. A.— CAN. 
PART V. SECT. 3, SUB-SECT. 1.— 
B. (a) 1. 

1067 v. .] — Noble v. Noble 

(1912), 27 O. L. R. 342 ; 4U. W. N. 
359 ; » D. L. R. 735.— CAN. 

1057 vi. Tenant holding over.] — 

Doe d. Charles v. Cotton (1851), 
8 U. C. R. 313.— CAN. 

1067 vit. .] — Piper v. Stevenson 

(1913), 28 O. L. R. 379 ; 4 O. W. N. 
961 ; 12 D. L. R. 820.— CAN. 

1057 viii. .] — Where it Is found 

by the trial Judge, & the evidence 
supports such finding, that defte. & 
those under whom they claim have 
been in possession of the land in 
question. Sc exercising acts of owner- 
ship for a period of more than 20 years, 
6c that pltfs. & those under whom they 
claim have been out of possession for 
a corresponding period, Stat. Limita- 
tions bars any action by the latter 
against the former in respect to the 
ownership of the land. — Halifax 
Power Co. v. Christie (1915), 48 
N. S. R. 264.— CAN. 

1057 !x. .] — Soulis t. Arm- 

strong (1917), 51 N. S. R. 315 ; 36 
D. L. R. 778.— CAN. 

1057 x. .]— Montreal Trust 

Co. Crosby, [1931] 2 D. L. R.: 534 
3 M. P. R. 244.— CAN. 

1 1. .] — Western Canada Loan 

Co. t>. Garrison (1888), 16 O. R. 81. — 
CAN. 


11. .] — Township of Col- 
chester South v. Hackett, [1927] 4 
U. L. R 317; 61 O. L. R. 77; affd. 
sub nom. Hackett v. Colchester 
South Municipal Corpn., [1928] 3 
D. L. R. 107.— CAN. 

t Hi. Re Bell (1871), 3 

Ch. Ch. 239.— CAN. 

t iv. .] — Creighton v . Kuhn, 

Cass. Dig. 2nd ed. 845 — CAN. 

t v. .] — Held : pltf. had 

established an actual, visible, undis- 
turbed, & continuous possession of 
a town lot, of which she or her husband 
or both had been In possession since 
1891, by themselves or their tenants, 
& which had been used or cultivated 
as a garden, for more than twelve 
years ; & she was entitled, under 

Imperial Real Property Limitation 
Act, 1874, to a declaration that all the 
rights of defte. in the lot had boen 
extinguished In her favour. — B rad- 
shaw v. Patterson (1911), 18 W. L. R. 
402 ; 4 Saak. L. R. 208.— CAN. 

ag. Possession inconsistent with ac- 
knowledgment of right of another person. ] 
— By sect. 3 of Ordinance No. XXII. of 
Ceylon, “ Proof of the undisturbed & 
uninterrupted possession by a deft, in 
any action ... of lands or immovable 
property, by a title adverse to or 
Independent of that of the claimant or 
pltf. in such action (that is to say, a 
possession unaccompanied by payment 
of rent or produce, or performance of 
service or duty, or by any other act 
by the possessor, from which an 
acknowledgment of a right existing 
in another person would fairly 6c 
naturally be inferred) for ten years 
previous to the bringing of such action, 
shall entitle the deft, to a docree in his 
favour. . . : — Held : the parenthe- 
tical clause in sect. 3 is not a mere 
illustration referring to “ undisturbed 
6c uninterrupted possession," but is a 
statement of what ii» meant by the full 
phrase “possession ... by a titlo 
adverse to or independent of that of 
the claimant or pltf./' & its purpose 
is to explain the character of the pos- 
session which, If held without dis- 
turbance or interruption for ten years, 
wiH result in prescription. — Cadija 
Umma v. Appu 8. Don Manis, [1939] 
A. C. 136 ; 108 L- J- P. C. 13, P. C.— 
CEYLON. 

PART V. SECT. 8, SUB-SECT. 1.— 
B. (a) 11. 

z 1. Agreement for possession 

during life.] — Roan e. Kronsbein 
(1886), 12 O. R. 197. — CAN. 

PAHY V. SECT. 3, SUB-SECT. 1.— 
B. (b) i. 

o i. Acts done with consent of 

owner.] — Held : the operation of Stat. 

39 


Limitations In favour of the owner 
was not suspended. — Kaulbacfi v. 
Cook (1906), 39 N. 8. R. 500.— CAN. 

o II. .] — Clarke v. Babbitt, 

[19271 2 D. L. R. 7 ; [19271 S. C. R. 
148.— CAN, 


d i. Cutting wood on upland & grass 
on meadow.) — Held : not of very 
serious Importance In establishing a 
title by occupation without more. — 
Dunoanbon v. Atwell (1914), 14 

E. L. R. 348.— CAN. 


PART V. SECT. 3, SUB-SECT. 1.— 
B. (b> iv. 

1089 i. Adverse title may be acquired — 
Land acquired for public undertaking .] — 
A title by possession may be acquired 
as against a railway oo. to land 
originally obtained by them for railway 
purposes. — Erie & Niagara Ry. Oo. 
v. Rousseau (1890), 17 A. R. 483. — 
CAN. 


PART V. SECT. 3, SUB-SECT. 1.— 
B. (b) v. 

1094 1. Non-user not abandonment. ] 
— In the oase of mineral rights, non- 
user does not amount to abandonment 
of possession on the part of the owner, 
whose right is not barred so long as 
the minerals are not worked by some 
one else ; & by working a part of the 
minerals or opening np particular 
quarries, possession over a continuous 
field of minerals or of quarries cannot 
be obtained. — Gopi Ram Bhotica r. 
Thakur Jagarnath Singh (1929), 
I. L. It 0 Pat. 447.— IND. 


PART V. SECT. 8, SUB-SECT. 1.- 
B. 'b) xif. 

n 1. Conflicting grants .] — 

Lawbon v. Whitman (1851), 1 N. 8. R. 
(1 Thom.) 208.— CAN. 

•g. Isolated acts of trespass.] — 
Sherren v. Pearbon (1887), 14 8 . C. R. 
581.— CAN. 


PART V. SECT. 3, SUB-SECT. 1.— 
B. (b) xill. 

r j. . } — Cunard's Lessee 

v. Irvine (1853), 2 N. 8. R. (James) 
31.— CAN. 

r ll. Tenant at will of remainder 

-Right of owner to enter.] — Where a 
party was allowed to enter on a lot 
of wilderness land, with the privilege 
of clearing 6c chopping a portion of It, 
but under such an arrangement as to 
the remaining portion as would make 
him a tenant at will of the whole ; 
but the owner also entered from time 
to time 8c out Sc disposed of the 
timber ; — Held : Stat. Limitations did 
not run in favour of the tenant except 
as to the part exclusively occupied by 
him. — D ob d. McKjcnetb v. Mosher 
( 1874), 2 Pug. 355.— CAN. 
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1130a - — .] — 'Barratt v. Richardson & Cress- 
well, No. 956a, ante. 

1140. Add. Annotation : — Ae to (1) Dlatd. Taylor 
v. Twiaberrow, [1930] 2 K. B. 16. 

1145. Add. Annotation : — Retd. Harnett v. Fisher, 
[1927] A. O. 673. 

1157. Add. Annotation : — Consd. Barratt v. 

Richardson & Cresswell, [1930] 1 K. B. 686, 

1162. Add. Annotation : — Refd. Re Grosvenor 
Settled Estates, Westminster (Duke) v. 
McKenna, [1932] 1 Ch. 232. 

1190a. Tenancy created before Act.]— Real 
Property Limitation Act, 1833 (o. 27), s. 7, 
is not retrospective, & applies only to 
tenancies at will, created after the passing 
of the Act, or at most to such tenancies at 
will as existed when it passed. Therefore, 
where B. became tenant at will to A. in 1817, 
& continued such tenant till 1832, when 

B. died : — Held : the right of A. was not to 
be deemed to have accrued in 1817, but in 
1832, the statute in question having passed 
in 1833.— Dob d. Evans v. Page (1844), 6 
Q. B. '767 ; 1 Dav. & Mer. 001 ; 13 L. J. 
Q. B. 163 ; 2 L. T. O. 8. 420 ; 8 Jur. 399 ; 
114 E. R. 1439. 

Annotations : — Distd. Doe d. Jukes v. Sumner (1845), 14 
M. & W. 30 ; Doe d. Dayman v. Moore (1846), 9 Q. B. 
655 ; Doe d. Angeli v. Angeli (1846), 9 Q. B. 328. Apld. 
Doe d. Birmingham Canal Navigations (Proprietors) v. 
Bold (1847), 11Q. B. 127. Raid. Comil v. Hudson (1857), 
6 W. R. 37 : Devine v. Holloway (1861), 14 Moo. P. C. C. 
290 : Hogan v. Hand (1861), 14 Moo. P. C. O. 310. 

1252a. Interest in land becoming interest 

under trust for sale.] — L. & P. were tenants in 
common of certain premises in which they 
A resided until the end of 1923. Thereafter 
the rent of the premises was received by L. 
down to the date of his death on May 14, 
1936. It was contended that the title of F. 
to his half -share in the property was divested 
at the end of twelve years by the operation 


of the Real Property Limitation Act, 1833, 
s. 12: — Held : (1) the provisions of Real 
Property Limitation Act, 1833, s. 12, which 
were the appropriate limitation in respect of 
undivided shares until Dec. 31, 1926, were 
not saved by the Law of Property Act, 1925, 
s. 12 ; (2) Real Property Limitation Act, 
1833, s. 12, though unrepealed, ceased on 
Dec. 31, 1925, to apply to undivided shares, 
when the latter became merely interests in 
the proceeds of sale of the land ; (3) as from 
Dec. 31, 1925, L. was a trustee, & could not 
plead any Statute of Limitations, & an account 
of the net rents received since that date must 
be ordered. — Re Landi, Giorgi v. Navani, 
[1939] Oh. 828 ; 161 L. T. 131 ; 55 T. L. R. 
909 ; 83 Sol. Jo. 621 ; sub nom . Re Landi, 
Georgi v. Navani, [1939] 3 All E. R. 509, 

C. A. 

1272. Add. Annotation: — Refd. Re Blake, Re 
Minahan’s Petition of Right (1931), 100 
L. J. Ch. 251. 

1284. Add. Annotations : — Refd. Purnell v. Roche, 

■ * [1927] 2 Ch. 142; Barratt v. Richardson & 

. Cresswell, [1930] 1 K. B. 680. 

1286a. .] — Purnell v. Roche, No. 1369a, 

'post. 

1298. Add. Annotations : — Consd. Weld v. Petre 
(1928), 97 L. J. Ch. 399. Refd. Barratt t>. 
Richardson & Cresswell," [1930] 1 K* B. 686. 

1310. Add. Annotation : — Refd. Horlick v. Scully, . 
[1927] 2 Ch. 150. 

1328. Add. Annotation : — Consd. Dismore v. Mil- 
ton, [1938] 3 All E. R. 702. 

1353a. Not by possession by permission of 

mortgagee.] — Hall v. Doe d. Surtees (1822), 

5 B. & Aid. 687 ; 1 Dow. & Ry. K. B. 340 ; 
106 E. R. 1342. 

Annotations : — Refd. Doe d. Corby v. Branston (1835), 4 
L. J. K. B. 160; Heath v. Pugh (1881), 6 Q. B. D. 345. 


c 1. J — MoNibh v. Munro 

(1875), 25 C. P. 290.— CAN, 

t i. Re Linet (1871), 3 Ch. 

Ch. 230.— CAN. 

f II. .) — CoSOROVK V. CORBELL 

(1868), 14 Gr. 617.— CAN. 

•n. No occupation by anyone toe nearly 
twenty years. 1— W allbridgb v. Gil* 
mo UR (1872), 22 C. P. 135.— CAN. 

so. Possession under conditional agree * 
ment — Failure of owner to observe c on- 
dition.\~- Bishop v. Cox, (1928) 2 
D. L. R. 990.— CAN. 

sp. Willingness to pay rent — Adverse 
possession under order of court .) — 
Gofika Raman Roy v. Atal Singh 
(1929), 50 L. R. Ind. App. 119.— IND. 

PART V. SECT. 3, SUB-SECT. 1.— C. 

ff i. Occupation of room in build* 

inp.J — Iredale v. Loudon (1908), 
40 S. C. R. 318.— CAN. 

PART V. SECT. 8, SUB-SECT. 8.— A. 

q L .] — A decree against a Hindu 

widow in relation to her deoeaaed 
husband's property Is binding upon the 
reversioners although it is founded 
upon limitation ; but under the 
Indian limitation Act, 1908, Sohed. I., 
Art. 141, a suit by the reversionary 
heir for possession of immovable 
property of the estate, as to which no 
decree had been made against the 
widow, Is not barred by limitation if 
it is brought within twelve yean of 
his estate railing Into possession, even 
though deft, has been in advene 
possession for twelve yean at the date 
of the death of the widow. — Jaggo 
Bax v. Utbava Lax. (1929), L. R. 56 
Ind. App. 267. — IND. 


r. Revsd., 2 O. L. R. 687. 

PART V. SECT. 8, SUB-SECT. 8— A. 

1208 ii. Pleading.)— In pleading 

a defence under 3 & 4 Will. 4, s. 0, the 
receipt of the rent must be expressly 
stated to be ” adverse ” or “ wrong- 
ful " or the facte relied on must be 
such as to be inconsistent with a 
rightful receipt. — Sloane v. Flood 
(1855), 6 I. O.L. R. 75.— IR. 

PART V. SECT. 6. 

1247 til. As guests .) — 

The owner of a house allowed his 
sisters to reside therein & contributed 
to their support. He paid the rent 
& taxes & executed all necessary 
repairs : — Held : the occupation was 
In the character of guests & not of 
tenants at will & 8 tat. Limitations 
did not run as against the owner. — 
P Bakin V. Peaxon, £18951 2 1. R. 359.— 

PART V. SECT. «. 

• i. Acknowledgment by 

agent.) — An acknowledgment of title 
by an agent is ineffectual to satisfy 
the provisions of Real Property Limita- 
tion Act, 1888, s. 14. — McLeod e. 
Pearson, (19311 8 W. W. R. 4 ; 4 

D. L. R. 678. — CAN. 


PART V. SECT. 12, SUB-SECT. 1.— 
A. (a). 

I860 til. .1— Dob d. McGregor 

v. Hawke. Dob a. McGregor v. Crow 
(1837), 6 6. a 496.— CAN. 

1860 Iv. ft W1U. 4. c. 43, «. 2.J— 

Dob d. Chxfican v. Dxvebkb (1854), 
8 N. B. R. (ft AIL) 13.— CAN. 


1350 v. Real Property Limita- 

tion Act , R. S. M„ c. 89.] — Stover v. 
Marchand (1895), 10 Man. L. R. 322. 
—CAN. 

1350 vi. .J — The statutory 

mtges. under Land Titles Act of 
Saskatchewan are subject to pro- 
visions of Real Property Limitation 
Act of 1874 (Imp.). Where the time 
for bringing an action on the mtge. has 
expired, the mtgee.'s rights under the 
mtge. are also extinguished & the 
effect of the extinguishment is to vest 
the land in' the mtgor. free from any 
rights of the mtgee., as if a release had 
been executed : & the mtgor. has the 
right to have the mtge. discharged. — 
Cockshutt Plow Oo., Ltd. v. Kor- 
nyssyn, £1931] S W. W. R. 171; 
affd., [19321 1 W.W.R. 869. — CAN. 

1855 L Acknowledgment of fight — 
Insufficient when given by mortgagee to 
himself — Clause in will. ] — Eastern 
Trust Oo. v. MoAlrkr, [19311 1 
D. L. R. 509 ; 2 M. P. R. 93.-^CAN, 

aq* Assignment under Insolvent Act , 
1875.1 — Court v. Walsh (1883), 9 
A. R. 294.— CAN, 


v. Walsh (1883), 9 


. Right of equitable mori 
r — Notwithstanding perst 
ed.J — Re Oonlan's Est. 


barred J — Re Oor 
29 L. ft. It. 199. 


{table mortgagee to re- 
nding personal remedy 
LAN's Estate (1892), 
-JR. 


PART V. SECT. 12, SUB-SECT. 1.— 
A. (b) i. 


tions was prevented from operating 
except from the Judgment.— M oKeen 
e. McKay (droa 1878), R. E. D. 121.— 
CAN. 




VoL XXXII.— Limitation of Action*. Owes 1868— 166L 


1858. Add. Annotation : — Consd. Hodgson v. Salt, 
[1936] 1AUE. R. 95. 


1480. Add. Annotation : — Consd. Weld v . Petre 
(1928), 97 L. J. Oh. 899. 


1869a. Subsequent disability of mort- 

gagee.] — In 1902 freehold hereditaments 
were assured to a mtgee. In Feb. 1907, the 
mtgee. became, & thenceforward continued 
to be, of unsound mind. The last payment 
in respect of interest before the date on which 
the mtgee. became of unsound mind was 
made on Jan. 80, 1907. In Mar.* 1907, the 
husband of the mtgee. accepted, on behalf 
of the mtgee., a further payment on account 
of interest. Since that payment no further 
payment of interest was made. On a 
summons for foreclosure issued in 1926 by 
the mtgee. : — Held : (1) the right to com- 
mence proceedings first accrued, at the 
latest, at the date fixed for the redemption 
of the mtge., which was a date earlier than 
that on which the mtgee. became of unsound 
mind ; (2) the foreclosure proceedings must 
be dismissed, inasmuch as, in view of the 
express words of Beal Property Limitation 
Act, 1837 (c. 28), a disability beginning after 
the date when the right to bring the action 
first accrued, or must be deemed to have first 
accrued, would not entitle the mtgee. to the 
protection given by Beal Property Limitation 
Act, 1874 (c. 57), s. 3. — Purnell v. Boche, 
[1927] 2 Oh. 142 ; 96 L. J. Oh. 434 ; 137 
L. T. 407 ; 71 Sol. Jo. 452. 

1379. Add. Annotation: — As to (2) Consd. Re 
Edwards’ Will Trusts, Brewer v. Gething, 
[1987] 3 All E. B. 58. 

1885. Add. Annotation : — Reid. Purnell v. Boche, 
[1927] 2 Oh. 142. 

1410. Add. Annotation : — Apld. Hodgson v. Salt, 
[1936] 1 All E. B. 95. 


1463. Add. Annotation As to (1) Consd. Bis- 
more v. Milton, [1938] 3 All E. B. 702. 


1478. Add. Annotation : — Refd. Taylor v. Twin- 
berrow, [1930] 2 K. B. 16. 

1485. Add. Annotation:— Apld. Taylor v. Twin- 
berrow, [1930] 2 K. B. 10. 


1480a. Effect of purchase of freehold reversion on 
lessor’s right of re-entry.] — In 1900 pltf.’s 
father became the yearly tenant of a cottage, 
which he thereupon allowed deft.’s husband 
to occupy rent free as tenant at will. In 
Feb. 1919, pltf.’s father purchased the free- 
hold of the cottage. In 1925 deft.’s husband 
died & she continued to occupy the cottage 
on the same terms. In 1928 pltf. *8 father 
died, having by bis will devised the cottage 
to pltf. In Oct. 1929, pltf. brought an 
action in the county ct. against deft, for 

E ossession of the cottage, in which a plea 
y deft, that the claim was statute barred 
was overruled, & judgment was given for 
pltf. On appeal : — Held : when pltf.’s father 
purchased the freehold of the cottage in 1919 
his yearly tenancy merged in the freehold Sc 
the rights which deft.’s husband had acquired 
against him as yearly tenant under Beal 
Property Limitation Acts, 1833 & 1874, were 
gone, &, as the new statutory period against 
him as freeholder under these Acts had not 
determined at the date when the action was 
brought, deft.’s plea failed Sc the judgment in 
favour of pltf. should be affirmed. — Taylor 
v. Twinbbrrow, [1930] 2 K. B. 10 ; 99 

L. J. K. B. 313 ; 142 L. T. 648. 


Part VI. — Actions against Trustees. 


1532. Add. Annotation : — Consd. Irish Catholic 
Church Property Insce. v. I. B. Comrs. (1918), 
12 Tax Oas. 13. 

1589a. .] — Where the administrator of an 

intestate estate has given a power of attorney 
to act in the administration, Sc the attorney 
has obtained a transfer to himself of property 
knowing that it belongs to the estate, a suit 
by the administrator to make him accountable 
is a suit against a person in whom property 
has become vested in trust for a “ spocific 


purpose,” with sect. 9 of the Limitation 
Ordinance of the Straits Settlements, & 
accordingly is not barred by any length of 
time. — Ciiettiar (C. Kasivibvanatman) i v. 
Chettiar (C. V. S. Chokaijnuham), |19o5] 
A. C. 163 ; 104 L. J. P. C. 27 ; 152 L. T. 205, 
P. C. 

1548. Add. Annotation : — Refd. Windsor Steam 
Coal Co. (1901), Ltd., [1928] Ch. 009. 

1551. Add. Annotation Consd. Irish Catholic 


PART V. SECT. 12, SUB-SECT. 1.— 0. 

d i. Not possession by lessee of 

mortgagor.] — Re Shajntz Sc H a llm an , 
[19271 3 D. h. R. 658 ; 00 O; L. R. 
543 : affd. sub nom. Modern Realty 
Co. v . SHANTZ, 119281 2 D.L.H 705; 
[1928] S. C. R. 213. — CAN. 

PART V. SECT. 12, BUB-SECT. 2.— 
A. <*). 

1898 I. Entry by mortgagee.]— 
Bedford v. Boulton (1878), 25 Gr. 
561.— CAN. 

189611. Twenty yearf delay after 

gs&ff 

•v. Sole by mortgagee — Whether 
remainderman borred.1— W hen a mtgee. 
has transferred possession of the mtgred. 
property tor a valuable consideration, 


a suit to redeem by a pltf. who at th e 
date when the mtgoe. transferred 
possession had a contingent interest in 
remainder in the property is governed 
by Art. 140 & not by Art. 134 of 
Indian Limitation Act, 1908, theyuit 
consequently is not barred, if It is 
brought within twelve years from the 
date when nltf.*e estate falls into 
possession, even though it is brought 
more than twelve years after the date 
of the transfer under which deft, 
olaima. — Skinner v. Naunihal Singhs 
(1929), t. R. 56 Ind. App. 192. — BCD. 

PART V. SECT. 12, SUB-SECT, ft.— B. 

1468 v. .1 — Where of five tenants 

in common of a farm, three acquired 
a title against the other two by virtue 
of the Statute of Ltadtattons 

41 


Held : that the title so acquired by the 
three tenants in common was a Joint 
tenancy of the two-fifthH, & they were 
then tenants in common of their 
original three-fifths, & Joint tenants 
of the two -fifths so 
LIVINGSTONE (1001), 21 C. L. T. 521 : 
2 O. L. R. 881.— CAN. 

PART V. SECT. 15, SUB-SECT. 1. 

•d. Effect on mortgagor or mortgagee.] 
—When the statutory period has run 
against rotgor. or mtgee. the title is 
extinguished & cannot be wired.— 
Pkakh V. Yates, [1938] 4 D, L. R. 
778. — CAN. 

PART V. SECT. 16. 

e i. .V— -Oook v. Cook (1915), 

8 W. W. R. 506.— CAN. 



Case* 1551— 1709. English and Empire Digest Supplement. 


Church Property Insce. v. I. R. Comrs. (1918), 
12 Tax Cas. 13. 

1568a. .] — Testatrix, who died in 

1890, gave her residuary real & personal 
estate to two persons whom she appointed 
her exors. upon trust for sale <fe conversion, 
& out of the proceeds to set aside £2,000 upon 
trust to pay the income to L. during widow- 
hood &, after L.’s death or marriage, to fall 
into residue & subject thereto gave the 
proceeds of sale of the residue to her six 
children in equal shares. L. died in 1916. 

' An action was commenced in 1925 by persons 
interested in a share of residue against the 
personal representatives of the two exors., 
who were dead, claiming a declaration that 
certain sums of Consols & bank stock had 
been wrongfully expended or disposed of by 
or converted to the use of the exors., & an 
order that these sums should be replaced. 
Defts. alleged that these sums had been 
expended in 1894 in satisfying liabilities of 
testatrix, & pleaded the appropriate statute 
of limitation. The exors. had set aside sums 
to answer the £2,000 legacy in part, & on 
L.’s death payments of capital were from 
time to time made to the persons interested 
in remainder, the last payment being made 
in June, 1921. If the stock had been paid 
away in 1894, the statute of limitation 
afforded a good defence excep’ in regard to 
the share of the £2,000 legacy, which only 
fell into possession in 1910: — Held: (1) as 
the claim was against exors. holding on 
express trusts, it was not a claim to recover 
a legacy within Real Property Limitation 
Act, 1874 (c. 57), s. 8, & the statute of 
limitation applicable was Trustee Act, 1888 
(c. 59), s. 8, under which the period for which 
the statute had to run in order to afford a 
defence was only six years ; (2 ) the payments 
relied on, being payments in respect of the 
part of testatrix's estate accounted for, did 


not constitute an acknowledgment of liability 
in regard to that part which the exors. were 
said to have misapplied ; (3) the statute 
afforded a good defence in regard to the share 
of the £2,000 legacy also. — Be Oliver, 
Theobald v. Oliver, [1927] 2 Ch. 323 ; 90 
L. J. Oh. 490 ; 137 L. T. 788 ; 71 Sol. Jo. 
710. 

1584a. Misapplication of fund — Payments 

In respect of sum accounted for.] — Be Oliver, 
Theobald v . Oliver, No. 1508a, ante. 

1588a. .] — Stat. Limitations cannot be pleaded 

by trustees, in answer to a charge of breach 
of trust, to defend them from the conse- 
quences of neglecting their duty in having 
sold an estate charged with the payment of 
a sum of money, without satisfying that 
demand. — Milnes v . Cowley (1817), 4 

Price, 103 ; 140 E. R. 408 ; subsequent pro - 
ceedings (1820), 8 Price, 020. 

1632. Add. Annotation : — Retd. Be Blake, Re 
Minahan’s Petition of Right (1931), 100 
L. J. Ch. 251. 

1636. Add. Annotation : — Refd. Douglass v. Lloyds 
/ Bank (1929), 34 Com. Cas. 203. 

1661. Add. Annotation : — Apld. Re A Debtor, 
[1927] 1 Ch. 410. 

1653. Add. Annotation : — Refd. Weld v. Petre 
(1928), 97 L. J. Ch. 399. - 

1665. Add. Annotation : — Refd. Be Mason (1928), 
97 L. J. Ch. 321. 

1674. Add. Annotations : — Refd. Re Mason (1928). 
97 L. J. Ch. 321 ; Re Blake, Be Minahan's 
Petition of Right (1931), 100 L. J. Ch. 251. 

1677. Add. Annotations : — As to (1) Refd. Re Mason 
(1928), 79 L. J. Ch. 321 ; C. Easivisvanathan 
Chettiar v. 8. V. 8. Chokalingam Chettiar, 
[1935] A. C. 103. As to (2) Refd. Re Blake, 
Re Minahan’s Petition of Right (1931), 100 
L. J. Ch. 251. 


Part VII. — Equity and the Statutes of Limitation. 


1687. Add. Annotations : — to (2) Refd. Weld v. 
Petre (1928), 97 L. J. Ch. 399 ; Naamlooze 
Vennootscbap Handels-en-Transport Maats- 
chappij “ Vulcaan ” v. A/S Ludwig Mowinc- 
kels Rederi, [1938] 2 All E. R. 152. Generally. 
Refd. Re Blake, Re Minahan’s Petition of 
Right, [1932] 1 Ch. 54, 


1702. Add. Annotation: — As to (1) Refd. Naam- 
looze Vennootschap Handels-en-Transport 
Maatschappij Vulcaan v. Ludwig Mowinckels 
Rederi A/S, [1938] 2 All E. R. 152. 

1709. Add. Annotation : — Refd. Weld t?. Petre 
(1928), 97 L. J. Ch. 399 


PART VI. SECT. 1, SUB-SECT. 1.— D. 


1571 i. Interest in possession — Date 
of breach of trust. } — Cough v. Western 
Trust Co.. [19251 3 D. L. K. 1117 ; 
(1925) 2 W. W. JR. 678. — CAN. 


PART VI. SECT. 1, SUB-SECT. 2. 
ta. Payment intp Treasury by trustee 
company-— Order of court for payment 
out . ] — Where money has been paid 
into the Treasury pursuant to National 
Trustees, Executors & Agency Co. of 
Australasia Limited Act, s. 19, the 
power conferred by s. 20 of the Act 
on the Supreme Ot. or a judge thereof 
to order payment out to a claimant 
Is, subject to the specified exceptions, 
limited to the period of six years after 
such payment In, whatever procedure 
is adopted. — Nelson v. The National 
Trustees, Executors 8c Agency Co. 
or Australasia, Ltd., Re Gibbs. [1028] 
V. L. R. 384 ; [1928] Argus L. K. 243. 


PART VII. SECT. 2, SUB-SECT. 1. 

1704 i. Unless inequitable to do 

so. }- — Though the Stat. of Limita- 
tions by its terms does not operate 
directly upon equitable remedies, such 
remedies are barred in cts. of equity by 
analogy to the Statute. The analogy 
Is found In the oase of constructive 
trusts, where the equity is fastened 
upon the trustee not because he 
intended to become the fiduciary of 
property, but because of the character 
of his dealings & in spite of his intention 
to take the property for himself. But 
cts. of equity have refused to see any 
analogy when a person, intending to 
act in a capacity which is fiduciary, 
has received as 8c for the beneficial 
property of another, something which 
he Is to hold, apply, or account for 
specifically for his benefit. Suoh a 
person is either an express trustee or, 
if that name does not in strictness 
belong to him, he stands in the same 
position as a direct or express trustee. 
Therefore, where pltf. entrusted the 
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sale of her furniture to deft. & autho- 
rised him to receive the proceeds on 
her behalf, & where deft, received 
money from an insurance oo. on account 
of a loss sustained by pltf . : — Held : 
deft, was under an obligation to 
account specifically for the monay, the 
reoeipt of which was not Intended to 
create a mere debt ; 6c. therefore, the 
Stat. of Limitations did not apply 
to an action to recover suoh sums ; but 
where pltf. was entitled to payment of 
a sum of money from a person in 
Germany 8c authorised deft, to obtain 
such money & pay it to her, the 
transaction which the parties per- 
formed to enable deft, to acquire such 
money showed that he was not expected 
to aocouut specifically for the money be 
received or the goods into which it was 
transformed or the proceeds of these 
goods, 8c this cause of action was 
subject to the Stat. of Limitations. — 
Cohen v, Cohen (1929), 42 C. L. R. 
91; 3 A.L J. 102 ; (19291 Argus 

L. k, 204. — A US. 



VoL XiALL— Limitation of Actions. Cases 1709a— 1815. 


1709a. .] — In 1900 W. mortgaged 

shares to L. to secure a loan with interest. 
L. received dividends to clear the interest 
up to 1008, when they ceased & the shares 
became of practically no value, L. retaining 
them, but without foreclosing. In 1916 & 
thereafter the value of the shares increased 
enormously, & such large dividends were 
paid that by 1921 L. had received sufficient 
to pay off the capital of the loan & all interest 
in arrear. He died in 1923. Pltfs., who 
were entitled to the equity of redemption of 
the mtge., took out a summons claiming 
redemption, & also repayment of the excess 
of the amount of dividends received by L. 
or his exors. over & above the amount due 
under the mtge. : — Held: (1) equity ought 
not to deprive a mtgor. of his right to redeem 
if the debt had been or could be repaid, the 
security were still available, & the position 
of the mtgee. had not been altered to his 
prejudice by the delay ; (2) the limit of twelve 
years applicable by Real Property Limitation 
Act, 1874 (c. 67), in the case of a mtge. of 
realty would not, by equitable principles, 
be extended so as to support a plea of delay 
& laches & be made applicable to a mtge. of 
personalty. — Weld v. Petre, [1929] 1 Ch. 
33 ; 97 L. J. Ch. 399 ; 139 L. T. 696 ; 44 
T. L. R. 739 ; 72 Sol. Jo. 669, 0. A. 

1734. Add. Annotation : — Refd. Naamlooze Ven- 
nootschap Handels-en-Transport Maats- 

chappij Yulcaan v. Ludwig Mowinckels 
Rederi A/S (1937), 42 Com. Cas. 200. 

1745. Add. Annotation : — Refd. Naamlooze Ven- 
nootschap Handels-en-Transport Maats- 


chappij Yulcaan v. Ludwig Mowinckels 
Rederi A/S (1937), 42 Com. Cas. 200. 

1768. Add. Annotations : — Consd. Re Blake, Re 
Minahan’s Petition of Right (1931), 100 
L. J. Ch. 261. Refd. Re Mason (1928), 
97 L. J. Ch. 321. 

1761. Add. Annotations: — Consd. Re Mason (1928), 
97 L. J. Ch. 321. Refd. Re Blake, Re 
Minahan’s Petition of Right (1931), 100 

L. J. Ch. 251. 

1761a. Petition of right.] — Circumstances 

(see Descent, No. 336a, ante), in which: — 
Held : suppliants* petition was barred by 
Stat. Limitations, 1623 (c. 16). — Re Mason 
[1929 [1 Ch. 1 ; 97 L. J. Ch. 321 ; 139 L. T 
477 ; 44 T. L. R. 603 ; 72 Sol. Jo. 545, C. A. 

Annotations .—Consd. Re Blake, Re Mlnahan’s Petition of 
Right (ism), 100 L. J. Oh. 251. Retd. Anglo-Soottish 
Boot Sugar Oorpn., Ltd. v. Spalding Urban District 
Council, 11 937 J 3 All E. R. 335. 

1761b. .] — B. died in London in 

1876, intestate & without any surviving 
issue. Under an order of the ct. dated 1883 
B.’s personal estate was paid to the Crown. 

M. , the suppliant, as legal personal repre- 
sentative of a grandson of B.’s paternal aunt, 
by this petition of right claimed to be entitled 
to the estate : — Held : Stat. Limitations, 
1623, barred the claim, & also there were no 
facts alleged in the petition which established 
a trust in respect to any part of the money, 
stocks & funds constituting or representing 
the personal estate of the said B., or form- 
ing part of the consolidated fund, — Re 
Blake, Re Minahan’s Petition of Right, 
[1932] 1 Ch. 54 ; 100 L. J. Ch. 251 ; 145 
L. T. 42 ; 47 T. L. R. 367. 


Part VIM. — Fraud and the Statutes of [.imitation 


1776. Add. Annotation : — Refd. Lynn v. Bamber, 
[1930] 2 K. B. 72. 

1793. Add. Annotation: — Refd. Lynn v. Bamber, 
[1930] 2 K. B. 72. 

1795. Add. Annotations : — Dbtd. Lynn v. Bamber, 
[1930] 2 K. B. 72. Consd. Naamlooze Ven- 
nootschap Handels-en-Transport Maats- 
chappij Yulcaan v. Ludwig Mowinckels 
tiedevi A/S (1937), 42 Com. Cas. 200. Refd. 
Board of Trade v. Cayzer, Irvine, [1927] 
A. C. 610 ; Ramdutt Ramkissendass v. 
Sassoon E. D. & C. (1929), 98 L. J. P. C. 58. 

1797. Add. Annotation : — Refd. Townend v. 
Askern Coal & Iron Co., [1934] Ch. 463. 

1798. Add. Annotations : — Folld. Legh v. Legh 
(1930), 143 L. T. 151 ; Lynn v. Bamber, 
[1030] 2 K. B. 72. 

1807a. .] — Pltf. & deft, went through a 

form of marriage in 1022. Deft, had told 
pltf. that he ha>d not previously been married, 
& in the pre-nuptial contract & marriage 
certificate he was described as a bachelor. 
In 1924 deft, denied a suggestion that he 
was a married man. In 1932 he answered a 
further suggestion by admitting a Gretna 
Green marriage which he said bad not been 


legal. Deft, had, in fact, been legally married 
in 1900, but he had not soen his wife, nor 
hoard from or of her for about 22 years 
before he met pltf. In an action for breach 
of promise & for fraud, deft, contended that 
in 1922 he thought that his wife was dead & 
that he was free to marry, & he denied that 
he had fraudulently concealed the fact that 
he had been previously married. As regards 
the breach of promise, he relied on Stat. Limi- 
tations. The jury were directed that if 
deft, had fraudulently concealed the fact 
that he was married & they were satisfied 
that pltf. did not know the true facts till 
within six years of the issue of the writ, they 
should find for pltf. The jury found for 
pltf. & judgment was entered accordingly. — 
Beyers v. Green, [1936] 1 All E. R. 613. 

1813. Add. Annotations : — Consd. Outsell v. Reeve, 
[1936] 1 K. B. 272. Refd. Aylott v. West 
Ham Corpn., [1927] 1 Ch. 30 ; Pratt v. Cook 
Son & Co. (St. Paul’s), Ltd., [1939] 1 K. B. 
364. 

1814. Add. Annotation : — Consd. Lynn v. Bamber, 
[1930] 2 K. B. 72. 

1815. Add. Annotation : — Refd. Lynn v . Bamber, 
[1930] 2 K. B. 72. 


PART VIII. SECT. 1, SUB-SECT. 2.-B. 

to. When time begins to run— Conversion — From first intimation oj person in possession.) — Pugh v. ASHUTOffH Sen (1928), 

L. R. 66 lad. App. 93.— IND. 
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Oases 1816 — 1894a. English and Empire Digest Supplement. 


1816. Add. Annotation : — Held. Lynn v . Bomber, 
[1080] 2 K. B. 72. 

1817. Add. Annotations : — N.F. Legh v. Legh 
(1980), 148 L. T. 151 ; Lynn v. Bamber, 
[1080] 2 K. B. 72. 

1818. Add. Annotations : — Consd. Legh v. Legh 
(1980), 143 L. T. 151. N.F. Lynn v. Bamber, 
[1930] 2 K. B. 72. 

1819. Add. Annotations : — Apld. Legh v. Legh 
(1930), 143 L. T. 151. Consd. Lynn v . 
Bamber, [1930] 2 K. B. 72 ; Barnes v . Pooley 
(1936), 153 L. T. 78. 

1819a. — „] — In an action for an account 

where the plea of limitation is raised, a reply 
that there ha# been a fraudulent conceal- 
ment of the true facts is a good answer to 
the plea, & the doctrine of equity will apply 
& time only begin to run from the time the 
truth became known. — Legh v. Legh (1930), 
143 L. T. 151. 

Annotation : — Folld. Lynn v. Bamber, [1930] 2 K. B. 72, 

1819b. .] — Since the Judicature Acts 

the equitable principle that active & fraudu- 


Part IX. — Penal Actions 

1887a. .] — When a statute g ves a penalty 

to the King & to the informer, & the informer 
does not sue within the year the King may 
sue for the whole penalty at any time within 
two years. — R. v. Franklin (1704), 0 Mod. 


lent concealment on the part of deft, con- 
stitutes a good, reply to Stat. limitations is 
applicable even to pure common law causes 
of action ; & even without the element of 
active concealment the Statute is no answer 
to a claim based on fraud. 

In 1921 deft, sold pltf. plum trees war- 
ranted as “ Purple Pershore.” Pltf. some 
years afterwards, finding that the trees were 
, not “ Purple Pershore, brought an action 
in 1928 claiming damages for breach of 
warranty. Deft, denied the breach & 
pleaded the Stat. Limitations. In his reply 
pltf. alleged fraudulent representation by 
deft. & also fraudulent concealment of the 
breach: — Held: (1) either of these pleas 
was relevant in answer to the Stat. Limita- 
tions ; (2) pltf. upon the evidence had 

failed to establish the charge of fraud. — 
Lynn v. Bamber, [1930] 2 K. B. 72 ; 99 
L. J. K. B. 504 ; 143 L. T. 231 ; 40 T. L. B. 
307 ; 74 Sol. Jo. 298. 

1820. Add. Annotations : — Consd. Legh v . Legh 
♦ (1930), 143 L. T. 151; Lynn v . Bamber, 

[1930] 2 K. B. 72. 


and Other Proceedings. 

Rep. 220 ; 2 Ld. Raym,* 1038 ; 3 Salk. 851 ; 
87 E. R. 971. 

1839a. Person suing for damages for pound- 

breach.] — B evir v. British Wagon Oo., 
Ltd. (1935), 80 L. Jo. 102. 


Part XI. — Process to Prevent Statutory Bar. 


1878. Add. Annotation : — Held. Hunt v. Rice & 
Son, Ltd., [1937] 3 All E. R. 715. 

1879. Add the following paragraph & citations : — 

Pltf., suing as assignee of a debt, issued a 
writ for money lent, without having given 
notice of the assignment to deft. ; & he 

afterwards applied to amend his writ by 
adding the assignor as a party to entitle him 
to sue. Between the date of the issue of 
the writ & the application to amend, Stat. 
Limitations had barred the remedy, & a judge 
at chambers had given pltf. unconditional 
leave to amend the writ as of the date of its 
issue : — Held : pltf. ought not to be allowed 
to make such amendment, as it would take 
away from deft, a defence which had already 
accrued to him by virtue of the statute, & 
would change the substantial rights of the 
parties (1889), 01 L. T. 772, D. 0 . 5 affd. 
(1890), 34 Sol. Jo. 228, 0. A. 

Annotation : — Folld. Mabro v. Eagle , Star & British Dominions 
Insurance Co., [1939] 1 K. B. 485. 


1879a. .] — The ct. will not, under 

R. S. C., Ord. 10, r. 2, allow a person to be 
added as pltf. to an action if thereby the 
defence of Stat. of Limitations would be 
defeated. — Mabro v. Eagle, Star & British 
Dominions Insurance Co., Ltd., [1932] 1 
K. B. 485 ; 101 L. J. K. B. 205 ; 148 L. T. 
433, C. A. 

1882. Add. Annotation : — Overd. Mabro v. Eagle* 
Star & British Dominions Insurance Co.* 
[1932] 1 K. B. 485. 

1893. Add. Annotation : — Consd. Marshall v. Lon- 
don Passenger Transport Board, [1930] 3 
All E. R. 83. 

1894. Add. Annotation : — Consd* Mabro v. Eagle* 
Star & British Dominions Insurance Co., 
[1932] 1 K. B. 485. 

1894a. .1— -Pltf., on Aug. 12, 1935, was injured 

in a collision between his bicycle & a tramcar. 
On Oct. 15, 1935, he issued a writ claiming 
damages for personal injuries & consequential 
loss sustained by reason of the negligence of 


PART IX, SECT. 1, SUB-SECT, 2. 

1838 1. Who is " party grieved M — 
Provincial Treasurer of Alberta.) — R. v. 
Canadian Northern Ry. Oo.. [1928] 
A.C.714: 0SL.J.P.CL1B ; 39T.L.R. 
891.— CAN. 


PART XI. SECT. 1 SUB-SECT. 8. 

Writ out of Urns — Acceptance of 
aervicc.]'— When a solr. haa accepted 
service of a writ which was issued 
mom than twelve months prior to the 
date of the acceptance of eervioe ft 


which haa not been renewed by order, 
the olaim of pltf. cannot be affected 
by the fact that the period limited 
by Stat. Limitations haa run between 
the date of the issue of the writ ft 
the date of the acceptance of service. — 
Morrison v. Bent all (No. 2), [1928) 
3W.W.E, 668.— CAN. 

PART XL SECT. 2, SUB-SECT. l.~ 
C. <b). 

d i. Reservation of rickts under 

statute .) — In an action against defts. 
as maker* of a promissory note defts. 
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disclaimed personal liability on the 
ground that the note In Question was 
given by them as trustees of school 
section 44, that the money waa obtained 
ft used by them lor school purposes, 
that pltf. was aware of the facts ft 
that at the time of action brought 
defts. had ceased to be trustees for 
the section : — add : an order allowed, 
adding as parties the trustees of school 
section 44, should have been made only 
upon terms reserving defts.* rights 
under Stat. Limitations. — Douglas 
9 . RAwmNO, rttfgjl D, L, H. 483 4 69 
N.S.R.6I9.— CAM. 




VoL mn. — Limitation of Actions. Cases 1894a— £018. 


dsfts., their eery ants or agents. The case 
was remitted to the county ct. & on Nov. 22, 
1035, particulars of claim were delivered to 
which were added particulars of negligence 
setting up a case of negligent driving. On 
May 1, 1036, further particulars were by 
leave of the registrar added which set up 
a case of neglect to keep the tram track & 
highway in repair, describing the neglect as 
a breach of statutory duty. On appeal the 
county ct. judge reversed the decision of the 
registrar & disallowed the amendment : — 
Held : the amendment introduced a new case 
which if set up in an action commenced at the 
date of the amendment would have been 
barred by lapse of time, & the amendment 
must be disallowed ; the indorsement of the 
writ did not contain sufficient particulars of 
the nature of the claim as it did not specify 
what duty the deft, had failed to perform. 
This defect had, however, been remedied by 
the statement of claim ; the indorsement of 
the writ being in too general terms, the 
amendment could not be supported as being 
within the claim there made. — Marshall v. 


London Passenger Transport Board, 
[1936] 3 All E. B. 83 ; 80 Sol. Jo. 893, 0. A. 

1901a. Amendment of defence.] — In my judgment, 

therefore, the Public Authorities Protection 
Act, 1893, is the St&t. of Limitations, & the 
only Stat. of Limitations which applies to 
this action. If pleaded it would have been a 
complete answer. It, & not the statute of 
James, is the statute which by way of 
amendment should have been pleaded in 
1925. But it is not pleaded. Accordingly, 
unless leave is now given to resp. to amend 
his defence by rectifying that omission, he 
has, in my judgment, no answer to this 
appeal. But Mr. Neilson applied for leave 
to amend his defence in that respect should 
amendment be necessary. I entirely agree 
that in the circumstances leave to amend 
should be granted, & on terms which are not 
onerous (Lord Blanesburgh). — Harnett 
v. Fisher, [1927] A. 0. 673 ; 96 L. J. K. B. 
856 ; 137 L. T. 002 ; 91 J. P. 175 ; 43 
T. L. R. 567 ; 71 Sol. Jo. 470 ; 25 L. G. R. 
454, H. L. 


Part XII. — Pleading and Practice 


1984, Add. Annotation : — Refd. Dismore v. Milton, 
[1938] 3 AU E. R. 762. 

1985a. .] — In an action for slander, 

it appeared from the statement of claim 
that, except in one instance, the alleged 
slanderous statements had been uttered 
more than two years before the issue of the 
writ. It has been ordered upon an applica- 
tion by summons that so much of the state- 
ment of claim as referred to the alleged 
slanderous statements, except that in the 
one instance above referred to, should be 
struck out : — Held : where it appears from a 
statement of claim that pltf.’s cause of action 
arose at a time before the period prescribed 
by the Statute of Limitations, it is not possible 
for deft, to have the statement of claim 
struck out on the ground that it discloses no 
cause of action, except in cases to which the 
Real Property Limitation Acts apply. — 
Dismore v. Milton, [1938] 3 All E. R. 762 ; 
159 L. T. 381 ; 55 T. L. R. 20 ; 82 Sol. Jo. 
695, 0. A. 

1946. Add. Annotations : — Consd. Re Wilson, Ex p. 
Wilson v. Trustee, [1937] Ch. 675. Retd. 
Ward v. Tibbatts, [1936] 2 All E. R. 656. 


1948. Add. Annotations : — Apld. Cheang Tbye Phin 
v. Lam Kin Sang, [1929] A. 0. 670. Expld. 
Elder v. Northcott, [1930] 2 Oh. 422. 

1960. Add. Annotation : — Ah to (1) Consd. Re 
Wilson, Ex p. Wilson v. Trustee, [1937] Ch. 
675. 

1969. Add. Annotation : — Distd. Re Whealer, 
[1928] Ch. 223. 

1975. Add. Annotation : — Consd. Lowe v. Bentley 
(1928), 44 T. L. R. 388. 

1976a. Counterclaim need not be barred when 
action brought.]— Stat. Limitations 1623 (c. 
16), s. 3, bars a counterclaim on a cause of 
action which arose more than six years before 
the delivery of the counterclaim, though less 
than six years before the issue of the writ in 
the action. — Lowe v . Bentley (1928), 44 
T. L. R. 388 ; 72 Sol. Jo. 254. 

1977. Add. Annotation : — Refd. Lowe v. Bentley 
(1928), 44 T. L. B. 388. 

1985. Add. Annotation -Refd. Dismore v. Milton, 
[1938] 3 All E. R. 762. 

2002. Add. Annotation : — Retd. Purnell v. Roche, 
[1927] 2 Ch. 142. 

2016. Add. Annotation ; — Retd. Campbell v. 
Poliak, [1927] A. C. 732. 


PART XL SECT. 7. 
sw. Fieri facia* — Sale under — Pro- 
perty bought in by defendant — Claim 
not revived .) — Jones v. Hutton (1853), 
11 U. C. R. 554.— CAN. 


PART XII. SECT. 2. 


r I. - 
I D. L. 
CAN. 


— .) — Pulsifer v. Kino, (10263 
, R. 1006 ; 58 N. S. R. 412.— 

PART XIL SECT. 3. 


1008 ill. .1 — In action 

for trespass A conversion alleged to 
have been committed between certain 
dates by entering upon pltf/e land A 
eutUrnr timber thereon, the combined 
effect of the statement of c laim A of 


Stat. Limitation*! was to confine pltf.'s 
right of redress to wrongra committed 
within the last seven months of the 
period alleged. The jury returned a 
general verdict in favour of pltf. : — 
Held : the evidence was such that the 
jury could not reasonably have found 
that a wrong had been committed 
within the period within which it 
must have been committed in order 
for pltf. to succeed. — Hughes v. 
Beban Lumber Co.,(1928} 1 D. L. R, 
244 ; [19281 I W. W. R. 35 ; 39 B. a R. 
132.— CAN. 


1908 lv. .J— Deft, signed 

an authorisation to pltf. to make use 
of his name as next mend in an action 
against him for damages, A so became 
liable to pltf. tor his account for legal 
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services, unless there was an agreement 
to the contrary. Deft. A bis mother 
swore that there was such an agree- 
ment, & the trial judge found 
against deft. : — Held : on appeal, it 
still remained for pltf. to prove that 
his cause of action arose within six 
years, or, otherwise, that It was kept 
alive by payment, A the burden was 
not upon deft, to prove a negative. A, 
there being clear proof that the cause 
of action did not arise within six years, 
deft . '9 appeal must be allowed. — 
Fullerton v. Blenkhorn, [1928 J 1 
D. L. It. 409 ; 59 N. S. R. 494.— CAN. 


PART XH. SECT. 4. 

2005 ix. .3 — Ouima v. Harris, 

[19283 4 D. L K. 317.— CAN. 



Oases 4 — 10a. 


English and Empire Digest Supplement. 


LITERARY AND SCIENTIFIC INSTITUTIONS. 


Part I. — Definitions and Nature. 


4. Add. Annotation : — As to (2) Consd. Re 
Prevost, Lloyds Bank, Ltd. v. Barclays 
Bank, Ltd., [1930] 2 Ch. 383. 

5. Add. Annotations : — Consd. Institution of 
. Civil Engineers v. I. E. Comrs. (1931), 47 


T. L. E. 466. Refd. Midland Counties 
Institution of Engineers v. I. R. Comrs. (1928). 
14 Tax Cas. 285 ; Master Mariners, Honour, 
able Co. of, v . I. R. Comrs. (1932), 17 Tax Cas. 
298. 


Part II. — Property. 


10a. Power to purchase — Statuary — Construction 
of Chantrey bequest .] — Re Chantrey’s Will, 


Leighton v. Hughes & A.-G. (1889), 6 T. L. R. 
664, C. A. 
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VoL ra*n . 


PART I. SECT. 2. 
sa. Registration — Refusal of registrar 
to issue certificate — Mandamus.) — On 
appeal from the refusal of a preroga- 
tive writ of mandamus dirooted to the 
registrar of cos. compelling him to 
Issue a certificate under Savings & 
Loan Association Act, 1927, o. 62, 
s. 80, to enable applt. to continue in 
business as an assocn. with guaranteed 
shares : — Held : the conditions which, 
under s. 80, had to be fulfilled before 
the certificate could be obtained had 
not been compliod with, & the 
certificate 8c the writ of mandamus had 
been rightly refused. — Re Pioneer 
Savings & Loan Soo. & Re Registrar 
of Companies, i 1928] 1 D. L. R. 830 ; 
[1928] 1 W.W.R. 361 ; 39 D. C. R. 372. 
—CAN. 

■b. Membership — Whether question 
for arbitration.] — Savings & Loan 
Associations Act, 1926-27, c. 62, s. 20, 
does not remit to arbitration the 
question whether a person is or is uot 
a member. — Furness v. Guarantee 
Savings & Loan Assocn., [1928] 


LOAN SOCIETIES. 


3 D. L. R. 175 ; [1928] 2 W. W. R. 337. 
—CAN. 

PART II. SECT. 4, SUB-SECT. 1. 

bo. Instalment savings certificate — 
Application for cancellation — Misrepre - 
senlution by society.] — Left, assocn., 
under Savings & Loan Assocns. Act, 
B. C., could issue four classes of shares, 
including “ instalment shares *' & 

“ savings shares.” Its agent, C., 
obtained from pltf. an application, on 
deft.’s printed form, for an “ instal- 
ment savings certificate,” & deft, 
issued to pltr. a certificate for “ instal- 
ment shares.” It had no power to 
issue an “ instalment savings certifi- 
cate.” Pltf., after ascertaining his 
rights & obligations under the certifi- 
cate issued to him, sued for oanneUation 
of tho application & certificate & for 
return of moneys paid, on t.ho grounds, 

(a) that the application was a nullity ; 

( b ) that it was for a saviugs certificate, 
& in view of the kind of certificate 
issued, was not accepted ; & (c) mis- 
representation by C. : — Held : the 
application should be declared null & 


void unless It was dearly established 
that by “ Instalment savings certifi- 
cate ” both pltf. 8c O. meant a certificate 
for a certain specific kind of share 
which deft, could issue: & the onus 
of establishing that their minds were 
ad idem as to this restod on deft. — 
Baker v. Guaranty Savings & Loan 
Assocn., [1931] S. 0. R. 199; [1931] 
t D. L. R. 968 ; revap., [19301 3 
L. L. R. 475.— CAN. 

«f. Charge of interest for expenses— 
Statutory regulation .1 — A loan co. 
limited by statute to a oertain rate of 
interest for ” expenses necessarily & 
in good faith incurred ” cannot charge 
any higher rato of interest for expenses 
not so incurred. — K ellie r. Indus- 
trial Loan & Finance Gorfn., [1937] 

1 L. L. R. 57.— CAN. 

■k. Loan secured by chattel mortgage :■ — 
Charge for legal expenses — Construction 
of licence from Minister of Finance.] — 
Discount Sc Loan Coupn. of Canada 
v. Superintendent of Insurance fob 
Canada, [1938] Ex. O. R. 194; 4 

D. L. It. 225.— CAN. 
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VoL zzzm. Cmm 1 —14*. 


LOCAL GOVERNMENT. 

Noth. — See, now, Local Government Act, 1933 (o. 51), which came into fore© June 1, 1934. Statutory 
references in this Title should be checked with the Comparative Tables in Hart’s “ Local Government 
Act, 1933.” 


Part I. — The Ministry of Health. 

1. Add. Annotations : — Dlstd. A.-G. v. Sunderland I 6. Add. Annotation: — Distd. A.-G. v. Sunder- 

Corpn. (1929), 46 T. L. R. 10. Refd. A.-G. land Corpn. (1929), 46 T. L. R. 10. 

v . Manchester Oorpn., [1931] 1 Ch. 254. | 


Part II. — Local Authorities generally 


9. After this case add : — 

.] — See Local Government Act, 1929 

(c. 17), s. 10 (1). 

18. Add. Annotation : — Consd, R. v. Davies, Ex p. 
Penn (1932), 48 T. L. R. 660. 

14a. Employment as roadman by county 

council — Office held under urban dlstriot 
council — Roads taken over by urban district 
council.] — D. was prior to the passing of 
Local Government Act, 1929 (c. 17), em- 
ployed as a roadman by the M. County 
Council, on a main road in the A. urban dis- 
trict. He was elected a member of the A. 
Urban District Council in 1928. When the 


Local Government Act, 1029 (c. 17), came into 
force the A. Urban District Council claimed 
to exercise the functions of maintenance & 
repair in respect of county roads in the 
district, & D. was employed as before, his 
wages being now paid by the urban district 
council, which was entitled to be reimbursed 
by the county council : — Held : D. was 
disqualified for being elected or being a 
member of the A. Urban District Council 
under Local Government Act, 1894 (c. 73), 
s. 46, as the holder of a “ paid office ” under 
the Urban District Council. — R. v. Davies, 
Ex p. Penn (1932), 148 L. T. 19 ; 96 J. P. 
410 ; 48 T. L. R. 006 ; 30 L. G. R. 419. 


PART II. SECT. 3, SUB-SECT. 2.— A. 

16 i. Being concerned in any contract 
with authority.] — Deft, had been elected 
reeve of a township oorpn. In Jan. 
3918, 8c again in Jan. 1939, by acclama- 
tion, Sc continued to act as reeve nntil 
June 23, 1919, when he disclaimed the 
office, owing to proceedings having 
been taken to unseat him. A new 
election took place on July 14, 1919, 
when deft, was again elected reeve. 
At a meeting of the township council 
held on June 25, 1919, all claims 
which deft, had against the township 
oorpn. were settled ; Sc on July 45, 
1919, deft, signed a receipt for $48, 
*' being in payment of ... all ac- 
counts, claims & demands of every 
nature & kind against the said muni- 
cipality " : — Held : this release re- 
moved all possible disqualification of 
deft, in respect of any claims that he 
had against oorpn., Sc he was not dia* 

J ualifled by Municipal Aot, R. S. O., 
914, s. 63 (p), as a person having an 
interest in a contract with oorpn. — R. 
(Dart) v. Curry (1919), 46 O. L. R. 
297 . — CAN. 

15 II. .] — Reep.’s father was the 

agent of an Insurance ©o. 8c employed 
reap, at a salary, but not on commis- 
sion, as a canvasser. The father asked 
the oity council to take a renewal of 
a policy, & resp. supported him in his 
request. The council decided to take 
the renewal, & a policy was issued & 
was in force at the time of the munici- 
pal election in Jan. 1923. at which 
resp. was a successful condi date for the 
office of alderman : — HdA : reap, had 
no interest in any contract with the 
city oorpn. Sc so was not ineligible as 
a candidate within sect. 63 (1) (») of 
Consolidated Municipal Act. mi- 
lt. (Gardiner) v. Ketuhrson (1923), 
63 O. L. R. 626.— CAN. 

d I. -J— In the year 1931, applt. 

held the office of alderman of the nity 
of Montreal 3c was re-elected in 1932. 
Previous to his election he owned lots 
on Allard street, 3c, In 1931, he built a , 


three-storey house thereon. Some time 
in the early part of 1931 applt. sug- 
gested to the chief of police that thlB 
house would be suitable for a police 
sub-station, alleged to he Deeded ; 8c, 
after examination of the premises & 
reports by officials of the city, on 
Apr. 23, 1931, the city’s notary 

received instructions to prepare a 
lease of the property at $125 per 
month. On Apr. 27 applt. transferred 
his property to his daughter for a sum 
of $9,500, payable In five years, 
nothing being paid on account, applt. 
reserving his privilege de bailleur de 
fonds & an hypothec on the property 
for the full amount. On June 0. 1931, 
a lease was signed between the city 
Sc applt. *s daughter for a term of ten 
years at $125 for the first five years & 
$150 for the other five years : — Held : 
applt. was disqualified as alderman of 
the city of Montreal, as, according to 
the facts of the case, he was “ directly 
or indirectly interested ” in the lease 
to which, by its terms, his daughter 8c 
the'eity were the parties. — Angrignon 
v. Bonnier 8c Montreal Oity. (1935) 
S. O. R. 38 ; 1 D. L. R. 417.— CAN. 

d li. Re Rowe, [1937} 1 

W. W. R. 392 ; I D. L R. 478.— CAN. 

■x. Non-payment of taxes.] — In Aug. 
1927, resp. purchased land In the 
township of G. The taxes for 1927. 
being then due Sc unpaid, were assumed 
by resp. In Oct. 1929, resp. agreed to 
oonvey the land to D. upon certain 
terms, one of Which was that she 
should assume payment of the unpaid 
taxes; — Held : resp.’s taxes being 
at the time of the election In 1930 
overdue 8c unpaid, he was not eligible 
to be elected a member of the township 
ooundl or to sit or vote therein. — R. 
v. 8 muok, [19301 3 D. L. R. 7H ; 65 
0. L. R. 213.— CAM. 

M. .] Town Act, R.8.S., 1930, 

provides, by sect. 19, that every person 
•hall be eligible for election as mayor 
or councillor who is a British subject, 
etc.. Sc not subject to any dlsqnahfioa- 

1 


tion under said Act or Controverted 
Municipal Elections Aot. Sect. 20 
provides that no person indebted to the 
town shall be qualified to be a member 
of the council : — Held : the fact that 
at the times of his nomination Sc elec- 
tion a person elected mayor had not 
paid the taxes levied against him did 
not disqualify him, taxes not being a 
debt unless oxpresRly declared so by 
statute, & thero being no such declara- 
tion in said Aot. — R. (Isman) v. Tran, 
[19301 X W. W. R. 405.— CAN. 


■b. The Calgary Charter 

provides that any person having “ any 
unsettled or disputed aocount with or 
claim against the oity " shall not be 
capable of being ejected or serving as 
mayor or alderman. At the time of 
the election of resp. os an alderman In 
1935 for a two-year term expiring on 
Dec. 31, 1937, the business taxes 
imposed against her lor 1934 Sc 1935 
were unpaid 6c at the time of the com- 
mencement of the quo warranto pro- 
ceedings herein said tax for 1936 was 
also unpaid ; — Held : taxes arc not 
contracts & “ unsettled " does not 
necessarily mean “ unpaid," &, there- 
fore, the non-payment of said tax did 
not constitute an " unsettled or dis- 
puted account ” within said provision. — 
R. (Armstrong) v. Wilkinson, [1937) 
1 W. W. R. 394 ; 6 V. L. J. (Can.) 308. 
—CAN. 

id. Violation of Municipal Act in 
expenditure of money. ] — Four members 
of a township council voted for a 
resolution that the township should 
borrow $100,000 from a Public 
Utilities Commission, but the resolution 
said nothing about the application of 
the money : — Held : not a breach of 
the Municipal Act, R. 8. 0„ 1927, 
s. 314.— R. v. Little. [19311 3 D. L. R* 
622 ; O. R. 353.— CAN. 

st. Person with claim against city — 
Claim for unemployment relief ») — Re 
Calgary City Obaktbb, [19331 3 

W. W. R. 385. — CAN. 




Cases SOar— 69a. 


English and Empire Digest Supplement. 


26a. Conviction — Local Government Act, 1633 

(c. 51), s. 59 (1) (e).] — On July 6, 1932, deft, 
was convicted of perjury & sentenced to be 
imprisoned for a period exceeding three 
months without the option of a fine. In an 
action under Local Government Act, 1933 
(c. 51), s. 84, aforesaid for a declaration that 
deft., who was acting as a duly elected 
member of a local authority, was disqualified 
from so acting on the ground of her con- 
viction and sentence within five years before 
her election: — Held: (1) upon the proper 
construction of Local Government Act, 1933 
(c. 51), s. 69, deft., notwithstanding that she 
was, on the ground of that conviction & 
sentence, disqualified for election, was not 
thereby disqualified from acting as a member 
of the local authority to which she had been 
duly elected ; (2) upon the true construction 
of the proviso to sect. 84 (1) of that Act, the 
“ date on which he so acted ” meant the 
earliest date after election on which he so 
acted & the period of limitation began to 
run from that date ; accordingly, deft, having 
first acted as a member more than six months 
before the issue of the writ, the action did not 
lie. — Bishop v . Deakin, [1930] Ch. 409 ; 
[1930] 1 All E. B. 255 ; 105 L. J. Ch. 193 ; 
154 L. T. 691 ; 100 J. P. 201 ; 62 T. L. R. 
284 ; 80 Sol. Jo. 165 ; 34 L. G. R. 345. 

27a. .] — Pltf. sued deft, for a £50 

penalty for acting as a comr. in the execution 
of a local Act without being qualified. 
Deft, proved that ho was qualified in the 
particular manner specified by the Act, 
.but did not prove that he had taken & 
subscribed the oath : — Held : a verdict was 
properly found for deft., since he was sued 
as acting aB a comr. without being qualified, 
& not for acting as a comr. without having 
taken & subscribed the oath. — Tupper v. 
Newton (1853), 14 C. B. 114 ; 2 C. L. R. 85 ; 
22 L. T. O. S. 103 ; 17 J. P. 824 ; 2 W. R. 
36; 139 E. R. 48. 

27b. .] — A member of a local board, 

who having been concerned in a contract 
by the board has thereupon ceased to be such 
member by force of P. H. Act, 1875, Sched. II. 
r. 64, is a person disabled from acting as a 
member by a provision of the Act within 
r. 70, & if afterwards he does so act, he is 
liable to a penalty of £50. — Fletcher v. 


Hudson (1881), 7 Q. B. D. 611 ; 61 L. J. 
Q. B. 48 ; 40 L. T. 125 ; 46 J. P. 372 ; 30 
W. R. 349, C. A. 

Annotation: — Apld. R. v. Rowlands, [1906) 2 K. B. 292. 

28. Add, Annotation: — As to (3) Consd. R. v. 
Hendon Rural District Council, Ex p. 
Chorley (1933), 97 J. P. 210. 

39. Add. Annotation : — Refd. Witham Outfall 
Board v. Boston Corpn. (1926), 136 L. T. 756. 

48a. Increase to meet cost of living — Whether 

war bonus — Construction of local super- 
annuation Act.] — The ct. held that increases 
in remuneration granted during the war 
to an employee to meet the increased cost 
of living were not, for the purpose of a local 
superannuation Act, “ war bonuses granted 
as such.** — Cannon v. Southwark Borough 
Council (1929), 45 T. L. R. 403. 

4gb. Retrospective remuneration — Validity.] 

— Re Magrath, No. 86a, post. 

49. Add. Annotation : — Refd. Brown v. Dagen- 
ham Urban Council, [1929] 1 K. B. 737. 

50, ’ Add. Annotations : — Refd. Brown v. Dagen- 
* ham Urban Council, [1929] 1 K. B. 737 ; 

* Fisher v. Oldham Corpn., [1930] 2 K. B. 304. 

52a. After dismissal — Remuneration 

accrued due.] — Brown v. Dagenham Urban 
Council, No. 212a, post. 

54. Add. Annotation : — Conqd. Brown v. Dagen- 
ham Urban Council, [1929] 1 K. B. 737. 

59. Add. Annotation: — Refd. Re Magrath, [1934] 
2 K. B. 415. 

60. Add. Annotation : — Refd. A.-G. v. Still (1927), 
44 T. L. R. 102. 

61. Add. Annotatioyi :— Refd. Re Magrath, [1934] 
2 K. B. 415. 

68. Add. Annotaiion : — Refd. R. v. North Wor- 
cestershire Assessment Committee, Ex p. 
Hadley, [1929] 2 K. B. 397. 

69a. Resolutions contravening Trade Disputes & 
Trade Unions Act, 1927 (c. 22) — Duty of 
local authority.] — Prior to above Act various 
committees of a local authority passed 
resolutions, which were confirmed by the 
council, to the effect that certain of their 
employees be required to become members 
of one of the trade unions in the resolutions 
referred to. By above Act it was provided 
that it should not be lawful for any local or 
other public authority to make it a condition 


PART II. SECT. 4. 
u. Contract for public utUitici i — 
Charge of rates under. }—Ex p. Moncton 
Tramway Electricity k Gas Co. 
(N. B.). (1927) 3 D. L. R. 11X2.— CAN. 

tb. Acceptance of tenders — Favour • 
itism — Whether court will interfere .) — 
The fact that on the acceptance of 
tenders by a city council the alderman 
who voted for the acceptance of the 
highest tenders, & who comprised the 
majority of the oouncil, were actuated 
in doing so bv« favouritism towards 
“ closed ebops -• — Held : not to be a 
ground on which the ot. could interfere 
in the matter. — Hiqnell v. Winnipeg 
City, [1933] 3W.W.R. 193. — CAN. 

PART II. SECT. 5, SUB-SECT. 1.— A. 
sd. Right to acquire — Under Ordinance 

4. 1926.) — Ordinance 4. 1926, does not 
expressly or impliedly authorise a 
Health Board to ooquire Immovable 
property. — Mayville Local Ad- 
ministration & Health Board v. 
Gieltnk (1928), 49 N. L. R 148.— 

5. AF. 


PART II. SECT. 6. 


53 I. Duration of office — 42 Viet . c. 1, 
s. 66.1— Lettbnky t>. Dillon (1885), 
18 N. S. IUflR.it G.) 146.— CAN. 


sd. Municipal employee retained after 
termination of employment by public 
utility Boardr—IAabiluy for remunera- 
tion .) — An inquiry having been made 
under sect. 102 or Publioutilities Act, 
1923, into deft, town's finances a 
recommendation was made by the 
board which was approved In accord- 
ance with sect. 104 of the Act. A 
subsequent estimate of the town’s 
revenue & expenses provided 8625 for 
pltf.’s salary. The board forwarded 
to the town a copy of its order approv- 
ing these estimates together with a 
covering letter pointing out that the 
board would not approve tbe retention 
of pltf.’s servioes after a certain date, 
the end of the period for which said 
salary was provided. The town, how- 
ever, oontinued pltf.’s employment for 
nine months beyond that date. Pltf. 
knew of sold notice from the board : — 
Held : the town was not liable to pltf. 


2 


for daid nine months’ salary or for one 
month's wages in lieu of notice of 
termination of his agreement. — 
Stewart v. Beverly Town, [1937] 2 
W. W. R. 641 ; revsd ., [1937) 3 W. W. R. 
239; 4 D. L. R. 221.— CAN. 

PART II. SECT. 7. 

sz. Dates of meetings fixed at first 
meeting — Right to alter .) — The fact that 
a municipal oouncil has exercised its 
discretionary power to fix the dates 
for its regular meetings to be held 
throughout the year, does not prevent 
it from subsequently advancing the 
date of one of said meetings, at least 
where it does so by unanimous resolu- 
tion of oil its members passed at a 
regular meeting. — Shilloto Drug Co. 
t\ Hanna, [1931) 3 W. W. R. 108 ; 3 
D. L. R. 567.— CAN. 

PART II. SECT. 8. 

so. Cannot exercise powers reserved to 
municipal council as a whole .) — Simon 
v. Gastonouay, [1931J 2 D. L. R. 75; 
8M.P.H 470.— CAN. 



?ol- 

of the employment, or continuance in employ- 
ment, of any person that he Bhould or should 
not be a member of a trade union ; & that 
any such condition should be void. Shortly 
after the passing of above Act instructions 
were given by a committee that only men 
belonging to a specified trade union should 
be employed in respect of certain casual 
labour ; <fe an employee, who was dismissed 
accordingly, obtained a declaration in the 
county court that his dismissal was illegal. 
A member of the council thereupon brought 
forward a motion having for its object that 
instructions should be given that the resolu- 
tions of the committees should cease to be 
operative ; but the motion was defeated : — 
Held : in the circumstances the ct. should 
declare that it was not lawful for the local 
authority to require any person, as a condition 
of employment or continuance in employ- 
ment, to become or to be a member of a trade 
union ; Semble : it was not obligatory on the 
local authority upon the passing of the Act, 
to resolve that the resolutions of the com- 
mittees were no longer to have effect. — A.-O. 
v. Birkenhead Corpn. (1928), 93 J. P. 33 ; 
27 L. G. R. 192. 


Sub-sect. 2. — Accounts and Audit. 

(Vol. XXXIII., p. 19.) 

See, now , Audit (Local Authorities) Act, 
1927 (c. 31). 

77a. Audit (Local Authorities) Act, 1927 (c. 31) 

— Appeal to Minister of Health — Discretion 
of Minister as to costs.] — The Div. Ot. having 
allowed an appeal on a case stated by the 
Minister of Health under above Act, raising 
the question whether or not resp., a district 
auditor, had rightly disallowed certain sums 
paid by applts., a local education authority, 
for paving the playgrounds of two non- 
provided schools: — Held: (1) on the con- 
struction of the provisions of sect. 2 of above 
Act, the questions of applts.’ costs of the 
appeal & of resp.’s right to be paid hiB costs 
of the appeal out of the funds of applts., 
were in the discretion of the Minisler of 
Health ; (2) on the construction of these 

provisions, the ct. had power to grant resp. 
leave to appeal from its decision to the Ct. 
of Appeal. — Lancaster (County Palatine) 


XXX i i i, —Local Government. Cases 09a— 84b. 

Council v. Crowe (No. 2), [1929] 1 K. B. 
004 ; 98 L. J. K. B. 358 ; 140 L. T. p. 500 ; 
93 J. P. p. 40 ; 45 T. L. R. p. 173 ; 27 
L. G. R. p. 102, D. 0. 

Annotation : — Refd. Stoke Newington Borough Council v. 

Riohards (1929), 45 T. L. R. 050. 

77b. Appeal to Court of Appeal — Power 

of Divisional Court to grant leave.] — Lan- 
caster (County Palatine) Council v, 
Crowe (No. 2), No. 77a, ante. 

81. Add, Annotation : — Apld. A.-G. v, London 
& Home Counties Joint Electricity Authority, 
[1920] 1 Ch. 513. 

83. Add. Annotations : — Apld. Woolwich Corpn. 
v. Roberts (1927), 96 L. J. K. B. 757. Consd. 
Brown v. Dagenham Urban District Council, 
[1929] 1 K. B. 737. Dtstd. Field v. Poplar 
Corpn., [1929] 1 K. B. 750. Apld. A.-G. v. 
Tynemouth Union, [1930] 1 Ch. 016. Consd. 
Re Magrnt h, H934] 2 IC. B. 415. Refd. 
R. v. Grain, Ex p. Wandsworth Grdns., [1927] 
96 L. J. K. B. 503 ; R. v. Health Minister, 
Ex p . Dore, [1927] l K. B. 765; A.-G. t>. 
Smethwick Corpn. (1932), 00 J. P. 105. 

84. Add. Citations : — affd. (1927), 25 L. G. It. 
347 ; sub nom. Woolwich Borough Council 
v. Roberts, 96 L. J. K. B. 757 ; 01 J. P. 121 ; 
43 T. L. R. 570 ; 71 Sol. Jo. 488, H. L. 

84a. Inspection of accounts — What may be In- 
spected — " Vouchers ” — Application forms of 
students applying for bursaries.]— -U nder Local 
Govt. Act, 1933 (c. 51), s. 224 (1), a right is 
given to all persons interested of inspecting 
“ all rate books, account books, deeds, con- 
tracts, accounts, vouchers & receipts relating 
to the accounts ” of a local authority prior 
to the annual audit by the district auditor. 
Application forms, as approved by the Board 
of Education, of students applying to the 
authority for bursaries or allowances are not 
“ vouchers ” within the sub-sect. & accord- 
ingly are not open to inspection thereunder. — 
R. v. Monmouthshire County Council, 
Ex p. Smith (1935), 153 L. T. 338 ; 99 J. P. 
246 ; 51 T. L. R. 435 ; 79 Sol. Jo. 383 ; 33 
L. G. R. 279, D. C. 

84b. Accounts of board constituted by local 

Act.] — A board to provide & run omnibuses 
was constituted by a local Act which incor- 
porated the enactments relating to audit of 
accounts & the incidental & consequential 


PART II. SECT. 9, SUB-SECT. 1. 
•d. Debentures — Priority — Debentures 
issued by Lethbridge Northern Irriga- 
tion District.] — Home Investment & 
Savings Assocn. v. Lethbridge 
Northern Colonisation Manaokr, 
[1927J 1 D. L. U. 437 ; 118271 1 

VV. VV. R. 1 ; 22 Alta. L. R. 338.— CAN. 

ii. To l*e held as collateral 

security — Rights of holder .] — Held : the 
debentures of pltf. municipal corpn. 
issued 8c placed in the lands of deft, 
commission were by Hydro -Electric 
Railway Act, 1914, 4 Geo. V. o. 31, 
s. 11 (2), to be held by the commission 
as collateral security to the com- 
mission's own bonds Issued under 
sect. 0. This statutory duty was not 
Interfered with by the subsequent 
legislation. Holding the debentures 
as collateral security implied making 
that use of them which was in practice 
made of collateral security. — S t. 
Catherines Corpn. v. Hydro- 
Electric Power Commission of 
ONTARIO, [1M8] 3 D. L. R 200 : 02 
O. L. R/301 ; affd,, [1930) 1 D. L. R. 
409. P. C. — CAN. 


PART II. SECT. 9, SUB-SECT. 2. 

o i. Right to investigate payments 

made prior to period undrr audit .] — 
A clork of a rural district council 
received, during the period from 
Mar. 1, 1920, to Sept. 30, 1925, a bonus 
in addition to his «|tlary, & this bonus, 
he contended, had been duly granted 
to him. During that period the pay- 
ments made to him were entered in the 
expenditure book & submitted to 
various Inspectors of the Local Govt. 
Department, who passed them as 
correct, & such payments up to Oct. 
1924, were audited by auditors of the 
said Department & certified as correct. 
In Nov. 1925, B’., an auditor of the said 
Department, commenced his audit of 
the council's accounts for the two half- 
years ending respectively Mar. 31, & 
Sept. 30, 1925. He Informed the 

clerk that the legality of the payment 
of the bonus had been questioned in 
the Ministry of Local Govt, by reason 
of the clerk's claim for superannuation ; 
— Held ■* B. bad jurisdiction to investi- 
gate payments made prior to the period 
under audit. — Walsh *>. local 

3 


Government & PnuLrr IIkaltii 
Minister. [1929J I. Tt. 377. — IR. 

sk Submission of accounts to Public 
Utilities Hoard.] — under sect. 107 of 
Public Utilities Act, 1923, which re- 
quires a municipality which is subject 
to the Board to submit annual 
estimates of Its revenues & expendi- 
tures for the Board’s approval, it Is 
only “ as long as any order of the Board 
continues In forco " that such obliga- 
tion exists, &. since in the presont case 
there was no evidence given of any 
such order of the Board, there was no 
ground for the application of sect. 107 
&, even with an order, there is nothing 
in sub-sect. (1) of scot. 107 to limit tbo 
town's authority to the terms of the 
estimates, & sub-sect. (2) seems to 
show that there was not intended to be 
nnv binding restriction upon a local 
authority such os the deft, until a 
second order had been made after 
failure to comply with the terms of a 
programme approved by the Board. — 
stkwart v. Beverley Town, [1937] 
3 W. W. R. 239.— CAN. 
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86a. 


effects of audit. At the time the local Act 
was passed these provisions were contained 
in the Local Govt. Act, 1894 (c. 73), s. 94. 
Later, the 1894 Act was repealed, Sc in 1933 
a Local Govt. Act was passed, of which 
sect. 283 (4) provided that the accounts of a 
local authority, Sc the auditor’s report 
thereon, should be open to the inspection of 
any local govt, elector. Appct., as a local 
govt, elector, contended that he was entitled 
to such inspection, on the ground that the 
repeal of the 1894 Act did not affect the pro- 
vision of the 1894 Act incorporated in the local 
Act, which had not been repealed, Sc that the 
provisions of sect. 283 (4) of the Act of 1933 
were now incorporated in the local Act : — 
Held : ( 1 ) appct. was entitled to the inspection 
claimed ; (2) in the circumstances, whether or 
not the board was a local authority, the 
inspection of the accounts of the board was 
governed by the Act of 1933, which was now 
the enactment relating to the audit of accounts 
A the incidental & consequential effects of 
audit.— R. v. West Monmouthshire Omnibus 
Board, Ex p. Price, [1938] 1 All E. R. 220 ; 
86 L. G. R. 166. 

— 1 — Unauthorised allowance to county 
aooountant — Relief under Audit (Local 
Authorities) Act, 1927 (c. 31), s. 2 (2).]— 
In view of the increased duties imposed in 
consequence of Finance Act, 1920 (c. 18), 
& the Roads Act, 1920 (c. 72), upon local 
authorities in the levying Sc collection of 
Road Fund licences as from Jan. 1, 1921, 
the Minister of Transport, in 1920, issued a 
circular to local authorities that he would 
be prepared to give the fullest consideration 
to any representation made to him as to 
increasing the salaries of their officers. 
Nothing was then done by the Durham 
County Council in the matter, but in 1926 
that council resolved that the county 
accountant, upon whom the new duties had 
been imposed, should be paid an additional 
sum of £100 per annum as from Feb. 1, 1926. 
Nothing was then said with regard to the 
preceding years — 1921 to 1926— during which 
the same duties had been performed. In 
1931 the county council adopted a report of 
their committee recommending that as 
£1,576 had been received from the Minister 
for the supervision A control of the depart- 
ment by the county aooountant, & as £600 
only had so far been granted to that officer, 
he should be paid the sum of £700 out of 
the money so received, & accordingly that 
amount was paid to him. That payment was 
disallowed by the district auditor & the 
councillors who had voted for the recom- 
mendation were surcharged. On appeal 
from that decision it was sought by affidavits 
of members of the county council to show that 
the increase of salary granted to the county 
accountant in 1926 was provisional only, k 
that in respect of the period 1921-1926 the 
matter of his remuneration was still open to 
review t — Held : (1) there being nothing in 
the records of the county council to ahowthat 
the grant of additional salary made in 1926 
was provisional only, it was not open to the 
council to make the further payment in 
1931 in respect of the years 1921-1926, A 
therefore the auditor was right in disallowing 
it as being retrospective « made without 
consideration; (2) in the circumstances relief 


from the surcharge should be granted ; 
(3) certain ratepayers who had appeared, as 
they were entitled to do under Public Health 
Act, 1875 (c. 65), s. 247 (6), before the 
auditor in support of their objection to the 
payment, were entitled, by implication, to 
appear on the hearing of the appeal to protect 
the disallowance they had obtained. — Re 
Magrath, [1934] 2 K. B. 416 ; 103 L. J. K. B. 
660 ; sub nom. Lee v. McGrath, 161 L. T. 
653 ; 50 T. L. R. 618 ; sub nom . Re McGrath, 
78 Sol. Jo. 686 ; sub nom . Lee v, Magrath, 
32 L. G. R. 380, 0. A, 

86b. Members voting for resolution — Warning 

by clerk of Illegality.] — By a resolution dated 
Sept. 9, 1936, an urban district council 
resolved to make a contribution of £30 out 
of the rate fund in support of a march of 
unemployed persons to London to protest 
against the unemployment assistance regula- 
tions. The resolution was passed, although 
the clerk to the council advised that such a 
• payment would be illegal & that the members 
' of the council responsible therefor would be 
# liable to be surcharged. On Sept. 23, the 

S resent applt. obtained an interim injunction 
l the High Ot. restraining the council from 
making the proposed contribution from the 
rate fund. On Sept. 28, the matter was 
further considered at a special meeting of the 
council when counsel’s opinion was submitted 
to the meeting Sc a resolution was passed 
rescinding the minute of Sept. 9 authorising 
the contribution of £30, & agreeing to abide 
by the injunction. The council also 
authorised the clerk to instruct counsel to 
appear in ct. & consent to the injunction 
being made perpetual, but to object to the 
payment by the council of the costs incurred. 
The ct., however, ordered the council to pay 
the costs of the proceedings which had been 
brought about by the council’s resolution of 
Sept. 9. The amount of the taxed costs was 
£65 5s. 8 d., Sc in addition the costs of the 
London agents of the clerk to the council 
amounted to £10 16s. 4d. The bills of costs 
were presented to the next council meeting on 
Dec. 9, when it was resolved that the total 
costs of £85 2s. should be paid. Later, the 
district auditor was asked to surcharge that 
amount upon the members of the council 
responsible for the resolution of Sept. 9, Sc 
also on the members of the council who on 
Deo. 9 authorised payment of the costs. 
Alter consideration, the auditor found that 
the members of the council who passed the 
resolution of Dec. 9 had acted legally Sc 
properly, as the said costs consisted of debts 
legally Sc properly due by the council, & that 
tiie action of the members who voted in 
support of the resolution of Sept, 9 wgs not 
an act which called for surcharge under Local 
Govt. Act, 1933 (c. 61), s. 228 (1) (d), which 
Imposed a duty on the district auditor “ to 
surcharge the amount of any loss or deficiency 
upon any person by whose negligence or mis- 
conduct the loss or deficiency has been 
incurred.” Thereupon this appeal was 
brought, Sc it was now contended that the 
members of the council who voted for the 
resolution of Sept, 9 were persons guilty of 
negligence or misconduct. Sc that (he said sum 
of £86 2s. paid by the council was a loss or 
deficiency Incurred by reason of that negfi- 
gence or misconducts — Held : as the 
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members of the counoil who passed the 
resolution of Sept. 9 did so notwithstanding 
the advice of the clerk to the council that the 
proposed contribution was illegal, A without 
disputing the correctness of Buch advice, 
they were guilty of misconduct within Local 
Govt. Act, 1933 (c. 51), s. 228 (1) (d), &, as the 
costs incurred amounted to a loss or deficiency 
caused by such misconduct, the said sum of 
£85 2s. should be surcharged upon those 
members who voted for the resolution of 
Sept. 9. — Davies v. C o wperthw aite , [1938] 
2 AU E. R. 685 ; 159 L. T. 43 ; 102 J. P. 
405 ; 36 L. G. R. 459. 

86c. Appeal from auditor — Right of ratepayers to 
appear.] — Re Magrath, No. 86a, ante, 

91. Add. Annotations: — As to (1) Consd. Clarke v , 
Epsom R. D. C., [1929] 1 Oh. 287 ; Musioal 
Performers’ Protection Assocn., Ltd. v, 
British International Pictures, Ltd. (1930), 
46 T. L. R. 485. Refd. Stepney Borough 
Council v. Walker (John) & Sons, Ltd., [1934] 
A. C. 365. 

96. Add, Annotation: — Refd. Blundy, Clark & 
Co. v, London A North Eastern Railway 
(1931), 100 L. J. K, B. 401. 

99. Add, A nnotations : — Consd. Scammell v, Attlee , 

[1929] 1 K. B. 419. Refd. LochgeUy Iron & 
Coal Co. v, M'Mullan, [1934] A. C. 1 ; Monk 
v, Warbey, [1935] 1 K. B. 75. 

100. Add, Annotation : — Refd. Blundy, Clark & 
Co. v, London & North Eastern Railway 
(1931), 100 L. J. K. B. 401. 

105a. Action on contract — Statutory require- 

ments not fulfilled.] — Pltf., clerk to comrs. 
of a local lighting A watching Act, drew up 
a contract to be executed by defts., who had 
accepted a tender for work to be done 
according to certain proposals of the comrs., 
one of which was that the contract should 
be prepared by the solr. to the comrs., at the 
expense of the contractors. Defts., as con- 
tractors, offered to execute the contract, 
but refused to pay pltf. his charges for 
drawing it up, on the ground that they were 
unreasonable. By the local Act the contract, 
on the part of the comrs., was required to 
be signed by five or more of them, which 
was not done, &, by the metropolitan general 
paving Act, the comrs. are entitled to sue 
or be sued in the name of their clerk : — 
Held : pltf. could not sue defts. for refusing 
to execute the contract in his capacity of 
clerk, as the contract on the part of the 
comrs. had not been signed by five or more 
of them, when tendered to defts., as required 
by the local Act, A as the charges made by 
pltf. on defts. for preparing the contract 
were due to him in his individual character, 
& not as clerk to the comrs. — Curling v . 
Johnson (1833), 10 Bing. 89 $ 3 Moo. & S. 
496 ; 2 L. J. C. P. 264 ; 131 E. R. 839. 

110. Add. AnnoUUion: — As to (1) Refd. Orediton 
Gas Co. v. Orediton U. 0., [1928] Oh. 447. 

110a. Transfer of parishes — Refusal of Minister to 
consider representations — Mandamus.] — A 
district council made an application to the 


Minister of Health under Local Govt. Aot, 
1929 (o, 17), s. 46 (5), calling on him to 
consider representations that certain parishes 
should be transferred from the administrative 
area of the district oouncil to that of an 
adjoining county borough. The county 
borough concurred in the representations, 
but they were opposed by the county council 
in whose area the district council A the 
parishes in question were situated : — Held : 
the Minister was entitled to refuse to oonsider 
the representations. Rule nisi for a man- 
damus. — R. v. Minister op Health, Ex p, 
Newhaven Rural District Council (1933), 
31 L. G. R. 372, D. 0. 

110b. Extension of time for proposals — Powers of 
Minister.] — Purpleet Urban District 
Council v. Minister op Health A Essex 
County Council, No. 112a, post. 

110c. What amounts to review of area.] — Pro- 
posals under Local Government Act, 1929 
(c. 17), s. 46, were submitted to the Minister 
of Health by the Middlesex County Council. 
In Aug., 1933, # the Minister wrote to the 
county council saying ( inter alia) that he 
could not resist the conclusion on the present 
evidence that Hampton should be included 
in a larger area A going on to suggest that the 
proposals made should be modified by the 
formation of one large borough. The letter 
then confirmed certain alterations of the 
boundaries of Hampton. In Feb. 1934, an 
order was made in respect of the alteration 
of boundaries. In Nov. 1935, the Minister 
gave notice that he intended to make an 
order amalgamating Hampton with certain 
other areas : — Held : in the circumstances 
the Minister had made no previous decision 
or order in respect of the proposals made 
under Local Government Act, 1929 (c. 17), 
s. 40, A he was not barred from making an 
order now by the provisions of sect. 47 (l) 
of that Act. — R. v . Minister op Health, 
Ex p. Hampton Urban District Council, 
[1930] 3 All E. R. 169 ; 34 L. G. R. 604. 

112a. Reference back by Minister for supplementary 
proposals — Validity.] — A county council, in 
discharge of their duties under Local Govt. 
Act, 1929 (c. 17), s. 46, convened a conference 
with representatives of the councils of the 
districts within their county preliminary to a 
review by the county council of the circum- 
stances of the districts within the county A 
a consideration whether it was lesirable to 
effect any of the changes referred to in the 
sect. On June 24, 1032, the county council 
sent to the Minister of Health a report with 
certain proposals for altering the boundaries 
A for uniting some of the parishes A districts. 
Objections to those proposals having been 
made by local authorities affected, a local 
inquiry was held. On May 10, 1933, the 
Minister wrote to the county council a letter 
containing his decisions with regard to the 
county council’s proposals, A invited them 
to submit supplementary proposals with 
regard to one area which comprised a number 
of urban A rural districts, including the 


PART IjL SECT. 10. 
if, Reference to arbitration — Under 
12 & 13 Geo. 5. e. 140 (OnL)— Arbitra- 
tor not entitled to mtomtl «**<** for 
opinion of cou rt com* upon matters of 
law.}— Re TowwBnr op Tome A 


S owwamp of North York (1025), 57 
, L. R. 644.— CAN. 


PART IL SECT. 11, SUB-SECT. 1. — A. 
•4. Restraint of exercise of powers— 

5 


Rights of ratepayers .J — A ratepayer la 
entitled to demand Inquiry by the eta. 
Into tbe acts of a municipality where 
grant# or ultra vires sots are to question. 
— Sbnkcal v. OtnsBSO Patxkq Co., 
[1934] 3 D. L. E. 607.— CAR, 
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urban district of Purfleet. The county 
council submitted supplementary proposals 
which were different from those suggested by 
the Minister, & those proposals, after a 
further local inquiry, were approved, with 
slight modifications, by the Minister, who 
made a draft order accordingly on Jan. 16, 
1934. The Purfleet Urban District Council 
obtained a rule niai for prohibition calling on 
the Minister to show cause why he should not 
be prohibited from making the above order. 
The council also obtained rules niai for 
certiorari & mandamus: — Held: (1) there 
was nothing in the Act to prevent the 
Minister, before he reached a decision, from 
asking the county council to reconsider their 
original proposals & to submit such modified 
or altered proposals as they thought more 
suitable in all the circumstances ; (2) the 
provision in sect. 46 (1) that the proposals 
were to be completed “ before the 1st day of 
April, 1932, or such later date as the Minister 
may in any case allow,” could not be con- 
strued as meaning that there must be a 
formal' order by the Minister extending the 
time before any proposals could be submitted 
after that date. In such a case it was within 
the Minister’s discretion to extend the time 
or to refuse to do so. 

, Per Lord Macmillan : It would be pre- 
ferable when granting an extension of time 
that it should bo dealt with expressly rather 
than left to implication. — Purfleet Urban 
District Council v. Minister of Health 
& Essex County Council (1935), 105 L. J. 
.K. B. 44 ; 62 T. L. R. 33 ; 79 Sol. Jo. 838 ; 
sub nom. li. v. Minister of Health, Ex p. 
Purfleet Urban District Council, 154 
L. T. 35 ; 99 J. P. 413 ; 33 L. G. R. 481, H. L. 

Annotation : — Folld. R. v. Minister of Health, Exp. Hampton 
Urban District Council, 111)36] 3 All E. R. IG9. 

116. Add. Annotation : — Refd. Oxfordshire County 
Council v . Oxford City Council, [1938] 2 
K. B. 415. 

117a. New duty on ratepayers after change of 

boundary.] — Where, after a change of 


boundaries between two local authorities 
has been carried, out, a new duty is laid upon 
one of them involving a new burden upon its 
ratepayers, there is in Buch circumstances 
no increase of an existing burden as a con- 
sequence of that alteration of boundaries so 
as to justify a claim for financial adjustment 
between the two authorities. — Oxford City 
Council v. Oxfordshire County Council, 
[1939] A. C. 48 ; [1938] 4 All E. R. 721 ; 108 
L. J. K. B. 136 ; 160 L. T. 161 ; 103 J. P. 
79 ; 55 T. L. R. 241 ; 83 Sol. Jo. 112 ; sub 
nom. Oxford County Council v. Oxford 
City Council, 37 L. G. R. 133, H. L. 

124. Add. Annotation : — Refd. Oxford City Council 
v. Oxfordshire County Council, [1939] A. C. 
48. 

129a. Statutory relief from liability for road 

repair.] — In 1928 the parish of A., rural 
district of G., was on the extension of the 
boundaries of the county borough of C., 
transferred to that county borough. The 
burden thrown on the ratepayers of the rural 
* district in meeting the cost of the maintenance 
« of roads in their district in consequence of the 
transfer of the parish of A. was £1,150 per 
annum. Tbo parish of A. had been, in the 
matter of roads, a beneficial parish to the 
rural district of G. In arbn. proceedings as 
to the amount of compensation to be paid : — 
Held: (1) the arbitrator was entitled & 
bound to take into account, in ascertaining 
the payment to be made by C. to G. the fact 
G. had been relieved of the cost of maintain- 
ing the roads in its district by reason of the 
statutory provisions in Local Government 
Act, 1929 (c. 17) ; & (2) the arbitrator could 
not award anything in respect of the period 
after Apr. 1, 1930, when Local Government 
Act, 1929 (c. 17), came into operation. — 
Godstone Rural District Council v. 
Croydon Corpn. (1932), 102 L. J. K. B. 
34 ; 148 L. T. 87 ; 96 J. P. 363 ; 48 T. L. R. 
649 ; 30 L. G. R. 460, C. A. 

Annotation : — As to ( 1) Consd. Oxfordshire County Council r. 
Oxford City Council, [1938] 2 K. B. 416. 


Part III. — The Parish. 

176. Add. Annotation : — Refd. London (City) Corpn. v . London County Council (1930), 

99 L. J. K. B. 577. 


Part V. — The 

191 .Add. Annotation: — Refd. A.-G. v . Leeds 
Corpn., [1929] 2 Ch. 291. 

196. Add. Cttaiums : — [1927] 1 Ch. 128; 96 

L. J. Ch: 38 ; 136 L. T. 235. 

210. Add. Annotation : — Consd. Brown v. Dagen- 
ham Urban Counoll, [1929] 1 K. B. 737. 

2i2a. .]— (1) Under P. H, Act, 

1875, s. 189, an urban district council have 
power to remove their clerk from his office 


Urban District. 

at pleasure & without cause or notice, this 
power cannot be negatived or impaired by 
any provision as to notice to be given to 
terminate the employment in any contract 
of service entered into .between the parties. 
(2) The clerk can maintain an action against 
the council for salary accrued due to him at 
the time of bis removal from office. — Brown 
v . Dagenham Urban Council, [1929] 1 
K. B. 787 ; 98 L. J. K. B. 566; 140 


PART II. SECT. 12. SUB-SECT. 8. — A. I 1 D - b. R. 481.—CAN. 

•k. Adjustment of assets <£ liabilities.] iL Separation of territory from town 
«— Past Windsor v. Essex Oo., [1932] 1 — Liability of separated territory for 
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debenture indebtedness already incurred.] 
— Imperial Trust Co., Ltd. v. Norma 
Municipal District, [10331 1W.W.R. 
391.— CAN. 
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L. T. 616 ; 93 J. P. 147 ; 46 T. L. R. 284 : 
73 Sol. Jo. 144 ; 27 L. G. R. 226. 


A nnotatUms: —Distil. Field v. Poplar Oorpn., r 1 929 } 
Reid. McManus v. Bowes, [1938] 1 K. B. 98. 


1K.B.750. 


See. now, Local Government Act, 1933 (c. 51), 
s. 121. 


215a. Inspection by agent.] — A rate- 

payer in an urban district, who was also the 
secretary of the local ratepayers’ assocn., 
appointed an accountant, who was not a 
ratepayer in the district, to inspect with him 
the books & accounts of the local authority 
under Public Health Act, 1875 (c. 55), 
s. 247 (4), & to report to the assocn. thereon. 
The officers of the council permitted the 
accountant to inspect all the books & 
accounts to which Bating & Valuation Act, 
1925 (c. 90), s. 60 (which expressly authorises 
inspection by an agent of the ratepayer), 
applied, but they declined to permit him to 
inspect the general books & accounts of the 
council, on the ground that he was not him- 
self a “ person interested,” & that Public 
Health Act, 1875 (c. 55), s. 247, did not 
authorise a person interested to inspect by 


an agent. The books & accounts were pro- 
duced to the ratepayers themselves : — 
Held : (1) a person interested was entitled 
under sect. 247 (4) to inspect by an agent, & 
(2) a rule for mandamus commanding the 
council to permit the accountant to inspect 
the books, must be made absolute. The 
remedy by prosecution of the officers of the 
council under sect. 247 (4) was not “ equally 
convenient, beneficial effectual ” since it 
would not result in giving inspection of the 
books. — R. v . Bedwellty Urban District 
Council, Ex p. Prick, [1934] 1 K. B. 333 ; 
103 L. J. K. B. 152 ; 150 L. T. 180 ; 98 
J. P. 25 ; 50 T. L. R. 91 ; 31 L. G. R. 430, 
D. C. 

215b. Enforcement by mandamus.] — 

It. v . Bedwellty Urban District Council, 
Exjp . Price, No. 215a, ante . 

220. Add. Annotation : — Generally , Refd.R.v. Grain, 
Ex p . Wandsworth Grdns., [1927 J 1 K. B. 540. 

230. Add. Citations [1927] 1 K. B. 765 ; 96 
L. .T. K. B. 322 ; 137 L. T. 30 ; 91 J. P. 45 : 43 
T. L. R. 263 ; 71 Sol. Jo. 160 : 25 L. G. R. 160. 


Part VII. — The Borough. 


271. Add. Annotation : — Refd. Edwards v. A.-G. 
for Canada, [1930] A. C. 124. 

277a. Proceedings for declaration of disqualifica- 
tion — Limitation of action.] — Bishop v. 
Deakin, No. 26a, ante. 

282. Add. Annotation: — Refd. Brown v. Dagen- 
ham Ur ban Council (192 9), 9 8 L. J. K. B. 565. 

303. Add. Annotations ; — Refd. St. Nicholas Aeons 
v. L. C. C., [19281 A. 0. 469. Mentd. Stevens 
v. Willing & Co. (1929), 167 L. T. Jo. 178. 

307. Add. Annotation : — Refd. A.-G. v. Poole 
Corpn., [1938] Ch. 23. 

350. Add. Annotation : — Dlstd. R. v. Transport 
Minister, Ex p. H. C. Motor Works, [1927] 2 
K. B. 401. 

403. Add. Annotation : — Refd. Clark’s Appeal 
(1937), 26 Ry. & Can. Tr. Cas. 61. 

473. Add. Annotation : — Refd. Burnham -on-Sea 
Urban District Council v. Channing (1933), 
77 Sol. Jo. 177. 

508a. Senior sanitary Inspector — Remuneration 
— Reduction — Conditions precedent.] — A 
borough council reduced the salary of the 


senior sanitary inspector. They had not 
dismissed him nor had he resigned, & he 
did not consent to the reduction. The 
council did not obtain the unconditional 
consent of the Minister of Health to the 
reduction : — Held : the council had no power 
to make the reduction. — Field v. Poplar 
Corpn., [1929] 1 K. B. 750 ; 98 L. J. K. B. 
575; 140 L. T. 691 ; 93 J. P. 157; 45 

T. L. R. 333 ; 73 Sol. Jo. 158 ; 27 L. G. R. 
370. 

509a. Gratuity — Effect of resolution under local 
Act.] — Defts. were empowered by a local 
Act to grant a gratuity not exceeding twice 
the amount of his salary at the time of the 
determination of his employment (payable 
out of the general rate, & not out of the super- 
annuation fund) to any employee losing his 
office by reason of ill-health. Defts. in 
pursuance of that power passed a resolution 
granting to pltf. a gratuity of £268 16/?. J0d., 
A the resolution continued : “ the distribu- 
tion thereof be at the rate of 10«. per week, 
rovided that, in the event of the decease 
efore the total amount of the gratuity is 
paid, particulars of any dependants shall be 


PART VII. SECT. 2, SUB-SECT. 1.— A. 

if. Jurisdiction — When court may 
interfere .) — A municipal council Is a 
legislative body having a limited & 
delegated jurisdiction. When It has 
acted within Its jurisdiction, the ct. 
cannot interfere ; the justness or fair- 
ness of Its action cannot be questioned 
by the ct. When it goes beyond its 
jurisdiction, or when it is shown that 
members of the council are corruptly 
seeking to advance, by municipal 
legislation, their own ends, or those of 
some favoured individual, the ct. may 
Interfere . — Be Howard St Toronto 
Oorpn., Be Sweet St Toronto Corpn., 
[1928] 1 D. L. R. 952 ; 61 O. L. E. 
60S. — CAN. 


PART VIL SECT. 2, SUB-SECT. 1.— 

B. (a). 

•x. Implied power to insure — Power 
exercised, for ulterior purpose — Wheilter 
contract valid .] — Queensland Insur- 
ance Co.. Ltd. e. Subiaoo Muntoi- 
pauty (1927). 30 W. A. L. R. 32.— 
AUS. 

PART VU. SECT. 2. SUB-SECT. l.~ 
B. (o) i. 

348 ill. .] — R. v. Council 

op the Town of Chablevillk, Ex p. 
Cobones, [1928] S. R. Q. 155.— AUS. 

PART VIL SECT. 2, SUB-SECT. 1.— C. 
• i. Unauthorised expsndi - 

7 


ture .) — A councillor having actod in 
good faith & under a misunderstanding 
cannot be held liable for unauthorised 
expenditure in connection with publio 
works.— -T aohe Rural Municipality 
v. MAROOUX, [1936] 2 D. L. R. 530. — 
CAN. 


PART VIL SECT. 2, SUB-SECT. 2.— B. 

q (p. 63) I. .] — R. (Hard- 

ing) v. Bennett (1890), 27 O. R. 314. — 
CAN. 


bb I. Necessity for residence in 

ward — Candidate cannot be resident of 
two wards .] — Hokanson v. L ample 
(Man.), [1927] 1 W. W. R. 725.— CAN. 
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reported to the Finance Committee for their 
consideration & direction.” The council 
- made weekly payments amounting to £9 10s., 
8c then pltf. claimed the immediate payment 
of the whole balancp, contending that, upon 
the passing of the resolution, he acquired a 
legal right to the payment of the whole 
amount : — Held : (1) the passing of the 

resolution in pursuance of the Act did not 
create a contract or impose any legal obliga- 
' tion on defts. to pay either the lump sum or 
the instalments ; (2) the terms of the Act 
did not prevent defts. from granting a 
gratuity payable by instalments. — Hollo- 
way v . Poplar Borough Council, [1939] 4 
All E. R. 165 ; 50 T. L. R. 40. 

549. Add. Annotation : — Retd. A.-G. v. Leeds 
Corpn. (1929), 99 L. L Oh. 9. 

550. Add. Annotation: — Held. A.-G. t;. Leeds 
Oorpn., [1929] 2 Oh. 291. 

550a. Maintaining printing, bookbinding & 
stationery works — Intra vires.] — A corpn., 
whose statutory duties imposed upon them 
an expenditure of between £5,000 & £6,000 


annually on printing, stationary, 8c book- 
binding, resolved to establish a centralised 
system whereby instead of each department 
sending out its own printing work & making 
its own stationery purchases, a printing, 
stationery, 8c bookbinding department should 
be organised employing direct labour under 
a manager on corpn. premises, 8c printing 8c 
other machinery should be purchased, involv- 
ing a capital outlay of £1,000 8c an annual 
expenditure of about £1,420. An action 
was brought by the A.-G. at the relation 
of a ratepayer claiming a declaration that it 
was unlawful 8c ultra vires the corpn. & con- 
trary to the provisions of Municipal Corpora- 
tions Act, 1882 (c. 50), to expend any part 
of the general rate fund of the borough for 
the purpose of establishing or carrying on 
& printing, bookbinding, or stationery works 
8c an injunction to restrain them from so 
doing: — Held: (1) the formation of a 
department to do the printing, bookbinding, 
8c stationery work of the corpn. was incidental 
to or consequential upon the carrying out of 
the corpn. ’s statutory duties 8c was not there- 


PART VIL SECT. 2, SUB-SECT. 2.— 
0. (b), 

r i. Registrar of births , deaths. & 

marriages.] — The functions of parish 
councils were transferred to the oounty 
councils under Local Government 
(Scotland) Act, 1929 (o. 50), s. 1. 
These functions included the election 
of a registrar of births, deaths. Sc 
marriages for each parish on the 
occurrence of a vacancy in that office ; 
the levying of the amount required 
for payment of the registrar’s remunera- 
tion 8c the payment thereof, subject 
to the right of the registrar to initiate, 
through the Registrar-General, an 
application to the sheriff for an increase 
in nis remuneration ; & power to the 
oounty council to apply to the sheriff 
for removal of the registrar on the 
grounds of failure or incompetence to 
perform his duties. The county 
council issue no instructions to. Sc 
have no control or supervision over, 
the registrar, who is responsible for the 

r irformanoe of bis duties to the Sheriff 
the Registrar -General. The registrar 
is not an offloer or servant of the 
oounty oounciJ for the purpose of super- 
annuation : — Held : a registrar of 

births, deaths. Sc marriages was dis- 
qualified under sect. 9 (2) of the 1889 
Act for membership of the oounty 
council, in respect that his office was 
held " under the oounty council 
within the section, in view of thfc 
council's powers of election, payment, 
8c initiation of proceedings for removal. 
— Black v. Lanarkshire County 
Pouncil. [1281] S. C. 661. — SCOT. 

PART VIL SECT. 2, SUB-SECT. 2.— 

a (•). 

f (p. 86) i. .I — R. (Hard- 

gjoje. Bennett (1896), 27 O. R, 314.— 

4 (p, 87) l. .] — A 

member of a municipal council wbo 
had at the tithe of his election a claim 
for payment- for services which he 
had performed for the oorpn. Is in- 
eligible under Municipal Act, R. 8. O., 
1927, s. 63 (1) (n), to be elected or sit 
or vote, notwithstanding that the 
serrtoes were rendered to save the 
corpn. money, 8c notwithstanding how 
the payment Is designated. — R. v. 
Dban\7i932] 1 D. lTr. 324 i O. R. 
40.— <$AN. 

m (p. 68) X. & P. Elliott o, St. 

OATHARINB8 MUNICIPAL OORPN. (1908). 
18 O. L. R, 67 ; 18 0.W.R.89,— GAM. 


PART VII. SECT. 2, SUB-SEOT. 8. 

•g. Disqualification — Receipt of un- 
employment relief .] — Persons in receipt 
of unemployment relief are disquali- 
fied from holding the office of mayor 
or alderman. — Re Mayor Sc Aldermen 
(Qualification for) Reference, 
[1934] 1D.L.R. 66.— CAN. 

PART VII. SECT. 2, SUB-SEOT. 4. — A. 

447 ^Qualifications — Business assess- 
ment — What amounts to assessment .] — 
Re Edmonton Charter, R. (Clarke) 
v . Bury (Alta.), [1927] 1 D. L. R. 
885 ; [1927] 1 W. W. R. 456.— CAN. 

PART VII. SECT. 3, SUB-SECT. 2.— A. 

P i. Necessity for statutory 

authority.] — The payment of remunera- 
tion or indemnities to members of a 
municipal council for services per- 
formed or expenses incurred by them 
is illegal unless expressly authorised by 
statute. The acceptance by deft, 
councillors of mileage for trips made by 
them with respect to the purchase & 
distribution of " relief " fodder : — 
Held : the payment of “ further or 
other remuneration ” than that pro- 
vided for by Rural Municipality Act, 
R. 8. 8 ., 1930, Sc, therefore, they were 
liable to the penalties provided, for by 
sect. 49 thereof. — St. John v. Zerfing, 
[19321 3 W. W. R. 605.— CAN. 

■y. Suspension — Municipal Act, 
R. S. N. S„ 1923, s . 118— iVoT q»pKc- 
able to office held during good behaviour. 1 
— McDonald v. Mckay, [1930] 4 
D. L. R. 500 ; revsg [1930] 2 D. L. R. 
50.— CAN. 

PART VIL SECT. 8, SUB-SECT. 2.— D. 

sj. Secretary -treasurer — Appointment 
to run HU successor appointed — Right to 
nottca.] — Pltf. was appointed secretory- 
treasurer of deft, municipality under a 
bye-law which provided for the 
appointment of oertain officials "for 
the year 1926, or until their successors 
be appointed." By another bye-law 
passed on Feb. 3, 1927, a successor to 
pltf. was appointed ; but no notice 
of dismissal was given pltf., 8c he sued 
for the salary for the month of 
Feb. 1927 : — Held .* the meaning of 
the bye-law appointing pltf. was that 
his hiring was tot the whole of the 
year 1926 8c thereafter until his suc- 
cessor was appointed; 6u therefore, 
his contract came to an end on the 
appointment of his successor, 8c he 
was entitled to be paid, with respeot 


46 U. 


to Feb. only for the time during that 
month that he rendered services. — 
Blakeley ©. Charleswood Rural 
Municipality, [1928] 2 D. L. R. 657 ; 
[1928] 1 W. W. R. 828 ; 37 Man. L. R. 
331.— CAN.. 

PART VIL SECT. 3, SUB-SEOT. 8. 

ql. .] — A town council may 

dismiss its officers without notioe Sc 
without cause. — Newby v. Brownlee 
(1916), 34 W. L. R. 278 ; 10 W. W. R. 
249.— CAN. 

ii. S. P . Wiihon v. York (1881), 
O. R. 289.— CAN. 

q ilL .} — Larkinh v. Sum- 

MER 81 DE. [1928] 4 D. L. R. 841.— CAN. 

ri. B. C. Municipal Act .] — 

Zeigler v. Victoria City, [1922] 1 
W. W. R. 76 ; 70 D. L. R. 722 ; 30 
B. O. R. 389.— CAN. 

ai. Validity of resolution.) 

— Where the necessary majority could 
only be obtained by inoluding the vote 
of an alderman who had attended 
meetings at which the question of dis- 
missal had been considered, but who 
had not been present at a meeting at 
whioh important evidence was taken; 
— Held: the resolution of dismissal 
was null Sc void. — Foster v. Halifax, 
"''261 1 D. L. R. 125; 57 N. 8. R. 
CAN. 

a ii. Right of — Delegated by 

council to departmental heady.] — The 
municipal council of Sydney passed a 
resolution providing that the discharge 
or disrating or suspension of any 
employee should be left in the hands of 
the heads of the respective departments 
subjeot to appeal to the town clerk, 
whose decision was to be final. An 
employee who was subsequently dis- 
missed by a departmental head brought 
an action against the council 
for wrongful dismissal ; — Held : the 
council had power to delegate its 
authority to discharge employee : the 
power given to departmental heads 
in that respect was revocable. 8c the 
council had not denuded Itself of its 
authority 8c the dismissal was lawful.— 
Bayly «. Municipal Council of 
Sydney 0927 h 28 S. R. N. 8. W. 149 ; 
46 N. & W. W. N. 40.— AUS. 

PART VIL SECT. 4. 

r X. - — Funds in hand to mod 
payment — Refusal of corporat i on to 

CAN. 
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fore ultra vires ; (2) the expenses of forming 
& carrying on the department were ex- 
penses “ necessarily incurred in carrying this 
Act into effect M within Municipal Corpora- 
tions Act, 1882 (c. 50), Sched. V., Part II., 
para. 12, & were therefore payments 

authorised to be made out of the general 
rate fund by sect. 140 of the Act. It was 
- immaterial that the expenditure on machinery 
was of a capital nature, as there were pay- 
ments authorised in Sched. V. on other 
matters which involved capital expenditure. 
— A.-G. v. Smethwick Corpn., [1932] 1 Ch. 
562 ; 101 L. J. Ch. 137 ; 146 L. T. 480 ; 

96 J. P. 103 ; 48 T. L. R. 227 ; 30 L. Ct. R. 
117,0. A. 

557a. Improvement of navigation.] — The 

corpn. of N. restrained from soliciting, at 
the expense of the borough fund a bill in 
Parliament to enable them to improve the 
navigation of the river W. — A.-G. v. Nor- 
wich Corporation (1861), 21 L. J. Ch. 139 ; 
18 L. T. O. 8. 68, L. JJ. ; previous pro- 
ceedings (1848), 16 Sim. 225. 

Annotations : — Coned. Munt v. Shrewsbury & Chester Ry. 
Co. (I860), 13 Beav. 1. Apld. A.-G. v. Plymouth Corpn. 
(1853), 1 W. R. 44ft. Refd. A.-G. v. Wigan Corpn. (1854), 
Kay. 2G8. 

648. Add. Annotation : — Dlstd. Westminster 
Coaching Services, Ltd. v. Piddlesden, Hack- 
ney Wick Stadium, Ltd. v. Piddlesden (1933), 

97 J. P.185. 

662 . Add. Annotation : — Refd. Brown v . Dagen- 
ham Urban Council, [1929] 1 K. B. 737. 

662a. Contribution to superannuation fund — 

Deduction from bonus.] — By sect. 4 o) Tees 
Conservancy Act, 1907, every officer & ser- 
vant as therein specified “ shall contribute 
annually for the purposes of this Act a per- 
centage amount of his salary or wages 
according to the Scale laid down by this Act, 


such amount to be from time to time de- 
ducted from the wages or salary payable to 
him & to be carried to & form part of the 
superannuation fund " established by the 
Act. Prom 1915 onwards the Tees Comrs. 
paid a bonus to their employees, but, not 
considering the bonus as wages or salary for 
the purpose of the superannuation fund, made 
no deductions from it for the fund. In 1933 
the Ct. of Appeal held that such bonus was 
wages or salary & that the superannuation 
allowances payable under the Act were to be 
calculated on that footing : — Held : there 
was nothing in sect. 4 of the Act which im- 
posed on the employees an obligation to pay 
contributions to the fund otherwise than by 
permitting the Comrs. to make the authorised 
deductions from wages or salary. Accord- 
ingly, in the case of their superannuated 
employees, the Comrs. had no power to 
recover from them the amount or the de- 
ductions from bonus which they had failed 
to make, or to deduct such amount from the 
superannuation allowances payable. In the 
case of employees still employed the ComrB. 
were only entitled to make in each year the 
deductions from wages or salary (including 
bonus) authorised for that year, & could not 
recover the amount which they had failed to 
deduct in earlier years ; further, the claim of 
the employees for unpaid superannuation 
allowance was subject to the limitation of six 
ears under Limitation Act, 1623 (c. 16), 
ecause the claim was against a common fund, 
enforceable by action on the case & not by 
action for debt on the statute. — Tees Con- 
servancy Comrs. v. James, [1935] Ch. 544 ; 
104 L. J. Ch. 260 ; 153 L. T. 146 ; 99 J. P. 
149 ; 51 T. L. R. 219 ; 33 L. G. R. 124. 

Annotation : — Retd. Jones v. London Oounty Council, [1936] 
Oh. 50. 


Part XII. — The County. 

699. Add. Annotations : — As to (1 ) Consd. Collins i Hearts of Oak Assurance Co. v. A.-G. (1931), 

v . Whiteway, [1927] 2 K. B. 378. Refd. | 47 T. L. R. 679. 


PART VII. SECT. 6, SUB-SECT 1.— 
B. (a) lx. 

tk. Building prison. J — R. v. New- 
castle JJ. (1830), Dra. 214. — CAN. 

so. Grants made under “ general 
welfare ” clause .] — The making of the 
money grants in question herein, made 
by the city of Edmonton, under resolu- 
tions of the council, to certain organisa- 
tions : — Held : to be within the powers 
of the council under the “ general 
welfare clause ” of the charter which 
provides that “ The council may make 
bye-laws and regulations for the peace, 
order, good government, & welfare of 
the City. . . The meaning of 
“ bonus ** A " bonusing ” in the 
Edmonton Charter, 1913, is the popular 
or common use of the terms in muni- 
cipal charters, viz. aid & the giving of 
aid In some form or other to induce or 
entice some undertaking to establish 
or maintain itself within the city. The 
grants in question herein were not 
n bonuses/* &, therefore, could be 
made by resolution of the council 
without submission to the burgesses 
for their assent. — Ward v. Edmonton 
Cmr, 11938] 3 W. W. R. 451, — CAN. 

J.6. 


PART VIL SECT. 5, SUB-SECT. 3. 

1 i. . J — -Whore loan bye- 
laws of a municipality recite that 
funds for repayment are to be raised 
by taxing both land & improvements, 
a bye-law taxing land alone la valid 
since the Municipal Act, R.S.B.C., 
1924, gave express power to exempt 
improvements from taxation.— Mao- 
donald-Buchanan t. Coldstream, 
(19351 1 D. L. R. 213 ; 49 B. C. R. 163, 
—CAN. 

PART VII. SECT. 8, SUB-SECT. 1. 

n. Varied, 9 Alta. L. R. 343. 

PART VII. SECT. 8, SUB-SECT. 3,— 
C. (•). 

n L To restrain increase of 

remuneration of council .) — An action 
for an injunction restraining a muni- 
cipal council from acting on a bye-law 
passed by It increasing the remunera- 
tion of the members of the council does 
not lie. — Robertson v. Toronto, 
[1930M D. L. R. 793 ; 66 O. L. R. 38. 

9 


PART X. SECT. 2, SUB-SECT. 1. 
sk. Reeve, — Qualifications — Property 
— “ Rated”) — Resp. s name appeared 
on the assessment roll as the ownor of 
land of the ** taxable assessed value " 
of $420, & as the owner of exempted 
buildings thereon of the value, accord- 
ing to the roll, of $290 : — Held : the 
word " rated" in Municipal Act does not 
mean “ assessed " or " taxed " ; there- 
fore resp. was qualified for election as 
reeve. — Hunt v. Foktney, (19371 1 
W. W. R. 609 ; 2 D. L. R. 792 : 45 
Man. L. R. 1 ; 0 K. L. J. (Can.) 309.— 
CAN. 

PART X. SECT. 4. SUB-SECT. 1. 

sq. Order for payment by Municipal 
Public Utility Board— Validity.)— 
Re St. Vital Rural Municipality & 
Municipal & Public Utility Board, 
[1936] 2 W. W. R. 382 : 3 D. L. R. 
765 ; 44 Man. L. R. 185.— CAN. 

PART XII. SECT. 8, SUB-SECT. 1. 
so. Allowances.) — In a special case 
to determine the liability of a county 
council for payment of the allowances 

64 
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701a. Expanses of councillors.} — The expenses per- 
mitted to be defrayed by a county council 
under Local Government Act, 1938 (c. 51), 
8. 294 (1), which provides that “ a county 
council may defray any expenses necessarily 
incurred by members of the council in travel- 
ling to Sc from meetings of the council,” are 
limited to expenses of actual conveyance or 
transport Sc do not include expenses incurred 
by members for the purpose of bodily sub- 
sistence required by them by reason of 
absence from home on acoount of travelling 
to & attending meetings Sc returning there- 
from. — Glamorgan County Council v. 
Ayton, [19801 8 All E. R. 210 ; 165 L. T. 
609 ; 100 J. P. 483 ; 68 T. L. B. 35 ; 80 
SoL Jo. 877 ; 34 L. G. B. 549. 

A. In General (p. 107). 

717a. Who may vote— Education Act, 1921 (c. 51), 
8. 9.] — Under sect. 9 of Education Act, 1921 
(c. 61), the county councillors elected for an 
electoral division consisting wholly of a 
borough or urban district whose council are 
a lpcal education authority for the purpose 
of elementary education, or of some part of 
such a borough or district, are prohibited 
from voting in respect of any question 
arising before the county council which relates 
to elementary education. Under sect. 75 of 
Local Govt. Act, 1933 fc. 51), a county 
councillor elected for an electoral division 
consisting wholly of a county district or of 
some part of a county district shall not vote 
on any matter involving only expenditure 
for which the county district is not for the 
time being liable to be charged : — Held : both 
these prohibitions applied to voting not only 
at meetings of the county council but also at 
meetings of the education committee of the 
council Sc any sub-committee thereof, Sc the 
second prohibition under Local Govt. Act, 
1933 (c. 51), applied to voting both at meet- 
ings of the council itself Sc at meetings of the 
public health Sc housing committee & of the 
maternity Sc child welfare sub -committee of 
that committee on all questions of maternity 
Sc child welfare. 

Pltf. as a member of the Essex County 
Council for an electoral division of Colchester, 
a borough the council of which was the local 
education authority for the purposes of ele- 
mentary education, Sc a separate district for 
the purposes of the Maternity Sc Child Wel- 
fare Act, 1918 (c. 29), was therefore within 
the above prohibitions, Sc could not vote at 
any meetings of these committees or sub- 
committees on any matters delegated or 
referred to them. — Alderton v. Essex 
County Council, [1937] Ch. 541 ; [1937] 3 
All E. B. 219 j 106 L. J. Oh. 314 ; 157 L. T. 


100 ; 101 J. P. 434 ; 53 T. L. B. 834 ; 81 Sol. 
Jo. 528 ; 35 L. G. B. 409. 

717b. Local Government Act, 1988 (e. 51), 

s. 75.] — Alderton v. Essex County 
Council, No. 717a, ante. 

718. Add, Annotation : — Apld. A.-G v. London & 
Home Counties Joint Electricity Authority, 
[1929] 1 Ch. 513. 


Sub-sect. 1. — The Clerk of the Peace and 
of the County Council. 

(Vol. XXXIII., p. 108.) 

Note. — These offices are noio separate. 

See Local Government (Clerks) Act, 1931 
(o. 45), Sc references in Magistrates, Part XI. 
Sect. 3, sub-sect. 2, post, 

736. Add. Annotations : — As to (3) Consd. A.-G. v. 
Sharp (1930), 99 L. J. Oh. 441. Generally , 
Held. Damps Selsk Svendborg v. London, 
Midland & Scottish By. Co. (1929), 20 By. & 
Can. Tr. Oas. 87. 

754a. Proceeds of local taxation licences & Ex- 
chequer grants — Discontinuance of grants — 
Effect of Local Government Act, 1929 (c. 17), 
s. 85.] — An order was made in 1891 which 
provided for the equitable distribution of the 
proceeds of local taxation licences Sc certain 
grants between the Lancashire Codnty Council 
& the councils of certain oounty boroughs. 
By the operation of Local Government Act, 
1929 (c. 17), the grants were discontinued, 
but the proceeds of the local taxation licences 
remained distributable. The question was 
raised by special case whether upon the 
proper construction of Local Government 
Act, 1929 (c. 17), s. 86 (5), the order ceased to 
have effect altogether or only so far as it 
related to the discontinued grants : — Held : 
the proper construction of the sub-section 
was that it required a new agreement to be 
entered into in the manner therein pre- 
scribed. — Liverpool Corpn. v . Lancashire 
County Council, [1937] Ch. 190 ; [1936] 3 All 
E.R.945; 100 L. J. Ch. 113 ; 150 L. T. 08 ; 101 
J. P. 107 ; 53 T. L. B. 164 ; 80 Sol. Jo. 1012 ; 
35 L. G. R. 123, C. A. 


Sub -sect. 5. — Accounts and Audit (p. 113). 

758a. Right of Inspection — By agent — -Minutes.]-— 
— The appet. desired by an agent skilled in 
accounts to inspect certain matters involving 
accounts Sc finance In the minutes of a county 
council. The county council refused to 
allow the agent to inspect the minutes, where- 
upon a rule nisi was obtained for a writ of 


set forth in Local Government (Scot- 
land) Act, 1988, a 17 (1), Sc Sched. IV. : 
— Held : (lVaohool management com- 
mittees, district oounetis,'* joint com- 
mittees are committees of the county 
council ; (2) on the twins of the 
council's resolution adopting sect, 17, 
which bore that the rates wwe to he 
the “maximum rates.'* the members 
of the county council Sc of its com- 
mittees Sc sub-committees were entitled 

££ SSATW* ©85 

the maximum rates Aged by Sched. Tv. : 
(3) the words “time necessarily lost 


from ordinary employment ” In 
seot. 17 G) & Pt. mTqf Sched. IV., 
Imported a contract of aearvioe &, 
accordingly, the right to the allow- 
ances prescribed by Pt. III. was 
limited to persons whose attendance at 
meetings would involve loss of wages : 
(4) railway aerrtoe in tbs sense of Pt. L 
of Sched. IV. meant a railway serrioe 
which was direct & reasonably expedi- 
tious.— Fm OOtTNTY COUNCIL V. 
AKBUCKLB, [19321 s. C. 68.— SCOT. 

tp. .3 — A county council having 

resolved to pay allowances under 
Local Govt. (Scotland) Act, 1929, 

10 


s. 17 (I). a claim was made by one of 
its members, who was a member of a 
district council for one of the districts 
of the oounty Sc also of a joint com- 
mittee of a town oounell Sc district 
council, for payment of expenses in- 
curred In attending meetings of these 
bodies : — Held .* a district council 6c 
a joint committee are not committees 
or tub -committees of the county 
council, ft, accordingly, a member of 
these bodies Is not entitled to the 
allowances authorised by sect. 17 (1). — 
ItewmiM Oouicrr Council «, Ax- 
BIST, [1934] a O. 392. — SOOT. 
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mandamus to issue to the county council to County Council, Ex p. Collier, [1980] 2 

allow inspection by such agent. The county All E. R. 108 ; 156 L. T. 31, D. C. 

council later withdrew their opposition. The 

ct. upon a full statement of the position made 769. Add. AnnoteUion ; — As to (1) Consd. Aylott v. 
the rule absolute. — R. v. Glamorganshire West Ham CJorpn., [1927] 1 Ch. 30. 


PART XIL SECT. 7. 

st Action for damage to bridge .) — The corpn. of a county can maintain an aotion for damages to, or destruction of, 
bridge lying within its limits. — Wellington County Ookpn. v. Wilson (1805), 16 O. P. 194. — CAN. 


u 
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LUNATICS AND PERSONS OF UNSOUND MIND. 


Note. — The cases in this Title must be 
read subject to the provisions of Mental 
Treatment Act, 1930 (c. 23), by which the 
term “ asylum ” is replaced by “ mental 
hospital ” ; “ pauper by “ rate-aided 

person,’* “ rate-aided patient ** or 4 ‘ rate- 


aided ” Sc “ lunatic ** (except criminal lunatic 
& lunatic outside England), by “ person of 
unsound mind,” “ person,” ” patient,” 
11 patient of unsound mind ” or “of un- 
sound mind,” or such other expression as 
the context requires. • 


Part I. — In General. 


1. To cross-references before this case add 
” See, also, Mental Deficiency Act, 1927 
(c. 33), s. 1.” 

10. Add. Annotation: — Refd. Re Beiliss, Poison 
v . Parrott (1929), 141 L. T. 245. 


26a. “ Legally Incapable 99 — Issue of lunacy com- 
mission.]— Winthrop V . WlNTHROP (1846), 
1 Coop. temp. Cott. 190 ; 5 L. T. O. S. 325 ; 
47 E. R. 816, L. C. ; subsequent proceedings 
(1846), 15 L. J. Ch. 403, L. C. 


Part II. — Civil 

151a. .] — Hill (otherwise Jones) 

v. Hill (1932), 173 L. T. Jo. 243. 

186a. .] — Whenever a pe ison did an act . . . 

which act it done by a person with a perfect 
mind would make him civilly or criminally 
responsible to the law, if the disease in the 
mind of the person doing the act was not so 
great as to make him unable to understand 
the nature & consequences of the act which 
he was doin^, that was an act for which he 
would be civilly or criminally responsible 
(Lord Esher, M.R.). — H anbury v . Hanbury 
(1892), 8 T. L. R. 559, C. A. ; previous 
proceedings , [1892] P. 222. 

204, Add. Annotations: — As to (1) Consd. In the 
Estate of Bohrmann, [1938] 1 All E. R. 271. 

As to (3) Apld. Re Beiliss, Poison v. Parrott 
(1929), 141 L. T. 245. 

204a. .] — Where a woman aged 93 

executed an alleged will a few months before 


Capacity. 

her death altering the principle of equal 
division of her property between her children, 
two married daughters, which Jiad been 
followed in her previous testamentary dis- 
positions «fc in family benefactions during her 
lifetime, it was held (a) that testatrix enter- 
tained an illusory belief that she had bene- 
fited one daughter far more than the other, 
Sc (6) that her memory had so far failed that 
she could no longer remember her past 
actions towards her daughters so as to dis- 
place illusory notions. Therefore she had 
not at the time of the making of the alleged 
will a disposing mind Sc understanding 
within the definition in Banks v. Ooodfellow , 
No. 204, Sc the alleged will was pronounced 
against . — Re Belliss, Polson v. Parrott 
(1929), 141 L. T. 245 ; 46 T. L. R. 462 ; 73 
Sol. Jo. 028. 

206a. .] — He [testator] had such a degree of 

knowledge & understanding as to . . . know 


PART II. SECT. 2. SUB-SECT. 1.— A. 

47 ill. .1 — Contracts by 

way of sale & purchase made by a 
person apparently sane, but afterwards 
found to be insane, will not be set aside 
os against those who dealt with him 
on the faith of his being a person of 
competent understanding. — W ilson v. 
R., 119373 Ex. O. R. 186; f 1 938J l 
D. L. R. 729; revsd., [1938] S. C. R. 
317.— CAN. 


PART II. SECT. 2, SUB-SECT. 2.— 
A. (a) i. 

146 i. Whether marriage invalidated — 
Degree of incapacity .] — Mental oapacity 
to contract marriage may co-exist 
with many forms of ** insanity.” 
Where, however, at the time of the 
marriage ceremony in question herein 
the woman had by reason of mental 
disease no real appreciation of the 
nature of the engagement apparently 
entered into, the marriage was declared 
null Sc void. Under such circumstances 
the marriage is, it seems, not merely 
voidable, but void o5 intto Sc incapable 
of ratification. In any event. In the 
present case the evidence showed that 
the wife was mentally Incapable of 
ratifying it. — Brossead Sc Krossrau v. 
Bella nd, [1932] SW.W.R. 632. — CAN. 

146 11. .1— In order to And 


that a person Is an idiot within Divorce 
Act. 1869, s. 19 (3), It is not sufficient 
to find that he is a mere imbecile ; ho 
cannot l>e an Idiot unless his faculties 
have not at all been developed & he has 
not acquired any appreciable intelli- 
gence. — Titli alias Tereza v. Jones 
(1933), I. L. R. 5C All. 428.— IND. 

PART II. SECT. 2, SUB-SECT. 2.— H, 

m 1. .1 — A higher degree of 

mental oapacity Is required for the 
execution of a power of attorney than 
for a will. — Mason v. Campbell (1932), 
6 M. P. R. 341.— CAN. 

PART II. SECT. 3, SUB-SECT. 2 — 

A. (a) 1. 

160 i. Whether marriage invalidated — 
Degree of incapacity — Party incapable 
of understanding nature of contract .] — 
The mental oapacity required for a 
valid oontract of marriage is the 
oapacity to understand the nature of 
the oontract Sc the duties Sc responsi- 
bilities which it creates. In an action 
for the annulment of a marriage on the 
ground that deft, was at the time of 
the marriage mentally incapable of 
entering into the contract the evidence 
sufficient to establish that conclusion 
must be of a very dear 3c definite 
character. — C hertkow v. Feinstxin 

12 


(Can.), 11930] ID L. R. 137 ; [1930] 
S. C. R. 335 ; affg., [1929] 3 D. L. R. 
339 ; 2 W\ W. R. 257 : 24 Alta. L. R. 
188 ; revsg., [1929] 1 D. L. R. 980 ; 1 
W. W. R. 467.— CAN. 


PART II. SECT. 7. 

r I. Negligence .] — Dis- 

cussion of law as to whether insanity 
a defence in negligence. — Baron v. 
Whelan (1937), 52 B. C. R. 359- 
CAN. 


r if. .1 — A holograph letter, 

without date. Sc written while non 
compos mentis , held not a valla oodicil. 
— Scar row v. McMurtry, [19381 2 
P. L. R. 270.— CAN. 


sg. Negligence — Onus of proof of 
insanity .] — In an action lor damages 
for personal injuries inflicted on pltf. 
by tne negligence of deft, in driving a 
motor car, the defence relied on was 
that, at the time of the occurrence, 
deft, was insane. About five months 
after the occurrence he bad been 
certified as insane, his case being 
diagnosed as arteno-sclerosia, which 
is a slowly progressive disease : — Held : 
the onus was on deft, to make out said 
defence. — Baron v. Whalen, [19381 
1 W. W. R. 145 ; 1 P. lTR. 787 ; 7 
F. L. J. (Gan.) 243.— CAN. 



E ltf. quite well, to remember that pltf. & 
e had been engaged in preparing nis will 
& to appreciate mat he was asked to execute 
as his will the document which was then put 
before him • . . Applying the principle laid 
down in Parker v. Felgate, 8 P. D. 171, 
testator's execution of the will so far as 
it had been resolved upon while he had the 
capacity, was pro tanto good execution 
(Lord Merrivale, P.). — Thomas v. Jones 
(1928), as reported in 139 L. T. 214 ; 44 
T. L. R. 467. 

264a. Disposition vaiid — Capacity when Instruc- 
tions given.]-— Where a testator is of sound 
mind when he gives instructions for a will, 
but at the time of signature accepts the 
instrument drawn in pursuance thereof 
without being able to follow its provisions : — 
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Held ; he must be deemed to be of sound 
mind when it is executed. — Pereira v. 
Perera, [1901] A. 0. 364 ; 70 L. J. P. C. 46 ; 
84 L. T. 371 ; 17 T. L. R. 389, P. 0. 

Annotation: — Conid. Thomas t>. Jones (1928), 139 L. T. 
214. 

265a. .1 — Hoby v. Hoby (1828), 1 Hag. 

Ecc. 146 ; 162 E. R. 637. 

294. Add. Annotation : — Retd. In the Estate of 
Musgrove, Davis v. Mayhew, [1927] P. 264 
339. Add. Annotation : — As to (2) Consd. Re 
Beiliss, Poison v. Parrott (1929), 141 L. T. 
245. 

341. Add. Annotation : — Consd. Re Beiliss, Poison 
v. Parrott (1929), 141 L. T. 246. 

353. Add. Annotation: — As to (1) Refd. Ahamath 
v. SarifEa Umma, [1931] A. 0. 799. 


Part III. — Presumptions and Proof of State of Mind. 

469a. .] — Woodporde v. Burn (1834), 6 Nev. & M. 152, n. 

Annotation .-—Refd. Doe d. Tathara v. Wright (1830), 1 Har. & W. 729. 


Part V. — Jurisdiction of Chancery Division of High Court 

of Justice. 

498a. .] — Norris v. Sandford (1861), cited in 16 Beav. at p. 361 ; 61 E. R. 818 ; 

sub nom. Morris v. Sandford, 1 W. R. at p. 95. 

Annotation .-—Reid. Norris v. Stuart (1852), 10 Beav. 359. 

612. Add. Annotation Refd. 0. L. v. C. F. W., [1928] P. 223. 


PART II. SECT. 8, SUB-SECT. 2.— A. 

208 i. Degree of mental soundness.} 
— The testamentary capacity essential 
for the making of a valid will means 
that degree of mental power, including 
the powers of memory & understanding, 
which is needful for doing rationally 
what is in fact done. — lie Fraser 
Estate, [1932] 3 W. W. R. 381 ; 20 
Alta. L. R. 651.— CAN. 

st. Caprice .] — The fact that a de- 
ceased was a man actuated by capri- 
cious or, perhaps, unjust Ideas does not 
necessarily prove that he was lacking 
in testamentary capacity. — Roman ro 
& Romanko v. Hawrysh & Sambtc, 
[1936] 3 W. W. R. 13.— CAN. 

PART II. SECT. 8, SUB-SECT. 2.— C. 

218 ill. .] — A mental delusion 

which has, or is calculated to have, an 
influence on the testamentary disposi- 
tion, invalidates a will. — Re Duffy, 
Smyth v. Duffy (1934), 8 M. P. R. 
249.— CAN. 

b I. .1 — The mere existence 

of an insane delusion will not invalidate 
a will unless shown to affect its pro- 
visions. — Re Watts Estate, [1932] 2 
D. JL. R. 800 ; 6 M. P. R. 47.— CAN. 

b 11. .1 — In order to set 

aside a will there must be something 
more than mere delusions which do not 
affect the disposition of property. — Re 
McGuire, Dave v. Denlby, [19351 3 
D. S<. R. 734 ; tub nom. Rt McGuire’s 
Estate, 9 M. P. R. 292 ; 6 F. L. J, 
(Can.) 53.— CAN. 

223 1. Delusions affecting will — As 
to particular person.] — In deciding 
whether or not a testator at the time 


of making hiB will was influenced by 
insane delusions to which it is shown 
ho had boon subject, all the circum- 
stances of the case must be considered. 
In the present case it was hold on the 
evidence, that, at the time of the mak- 
ing of tho will, the delusions, which 
were as to the character & conduct of 
testator’s wife, were present & affected 
testator’s mind so that he could 
not rationally take into considera- 
tion the interest of his wife ; & 

therefore he lacked tho capacity to 
make a will & the will should not be 
admitted to probate. — Ouderkirk v. 
OUDERKTRK & OUDERKIRK, [1930] 
S. C. R. 619 ; 2D.L. R. 417.— CAN. 

230 i. Delusions not affecting toiU — 
Delusions as to health.]— In the Estate 
of Uzring, King v. king, [1931 J 3 
M. P. R. 367.— CAN. 

PART II. SECT. 8, SUB-SECT. 2.— E. 

243 ii. .] — Mere eccentricity or 

nervous attacks will not Invalidate a 
will. — Re Roberson, [1937] 3 D. L. Ii. 
335.— CAN. 

PART II. SECT. 8, SUB-SECT. 3.— A. 

264a I. Disposition valid — Capacity 
when instructions given.] — Rogers v. 
Davis, [1932] S. C. R. 407.— CAN. 

PART II. SECT. 8. SUB-SECT. 4.— 
B. (a). 

281 II. .3 — The proof neces- 

sary to establish a will Is not an absolute 
or conclusive one, but such proof as 
would satisfy a prudent man. The 
burden of proof as to the execution Sc 
the testamentary capacity of testator. 


at the time of the execution of a will, 
lies upon its propounder, who has to 
explain away the suspicions circum- 
stances appearing in the oaso. — 8u- 
rendra Nath Ohattkrjt v. Jahnavt 
Oharan Mukttkrji (1925), I. L. R. 56 
Calc. 390.— IND. 

281 ill. .1 — Royal Trust Co. 

v. Allen (1936), 51 B. C. It. 128.— 

CAN. 

281 iv. .] — Once delusions 

have been proved, the burden of proof 
is upon the parties setting up a will 
to remove them.- lie Barter’s 
Estate, Corbett v . Wall (1938), 13 
M. P. R. 359.— CAN. 


PART V. SECT. 8, SUB-SECT. 1. 

•b. To appoint person to convey — 
Property of lunatic sold in partition 
action.] — Where in a partition action 
the ct. has sold lands the property of 
a person of unsound mind not so found, 
a judge of the Ch. Dlv. exercising the 
jurisdiction conferred by Trustee Act, 
1893, ss. 30, 31, 33, will appoint a 
person to convey the lands on behalf 
of the person of unsound mind. — 
Keating v. Keating, [19181 1 I. R. 
453.—* IR. 

id. Mortgages vested in two 

trustees.]— Re J. J. D.. [19281 I. R. 
538.— IR. 


st. To order payment of sums within 
jurisdiction — To foreign guardian .] — 
Guardian appointed by foreign ct, of a 
person of unsound mind not so found 
hold entitled to delivery of moneys on 
deposit & securities with deft. bank. — 
Thompson v. Royal Bank of Canada 
(1036), 10 M. P. R. 191 ; 6 F. h. J. 
(Can.), 309.— CAN. 
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Part VI. — Jurisdiction in Lunacy. 


529a. Jurisdiction to direct settlement ot lunatic’s 
property — Change of oircumstancee — Causing 
party to “ suffer an injustice ” — Law of 
Property Act, 1925 (c. 20), s. 171 (1).] — 
A lunatic not so found had been of unsound J 
mind since 1882. She was a spinster aged 
eighty-one, So was possessed of personal 
property of the value of 22,000, Prom the 
time when she became of unsound mind she 
had lived under the care of an uncle & aunt, 
who had provided 22,078 towards her main- | 
tenance. The uncle died in 1885 A the aunt 
in 1907. By the will of the latter an annuity 
of 2800 was bequeathed for the support of 
the lunatic. Upon the death of the aunt a 
sister of the lunatic was appointed receiver 
of her estate & acted until 1920, when she 
was relieved So a sister of appcts. was appointed 
in her place. On her death in 1925 one 
of appcts. was appointed & was receiver 
of thp lunatic’s estate. In 1880 before her 
reason left her the lunatic made a will, by 
which she bequeathed her property to her 
three sisters, all of whom were dead. On an' 

* application by appcts., the residuary legatees 
under the aunt’s will & second cousins of 

* the lunatic, to the ct. to exercise the powers 
vested in it by sect. 171 of the above Act, & 
to direct a settlement to be made of the 
property of the lunatic: — Held: (1) the 
phrase “ suffer an injustice ” in sect. 171 
?1) (c) must not be rigidly confined to a 

, deprivation of a strict legal right, Bince that 
would stultify the operation of the sect, 
altogether, but it must in its context include 
the destruction of a clear moral claim, or 
even the disappointment of a thoroughly 
legitimate So well founded expectation, So 
in the circumstances appcts. would “ suffer 
an injustice ” if the recent change in the law 
of intestacy were allowed to defeat the moral 
claim which they had to succeed to the estate 
of the lunatic, particularly in view of the 
continuous recognition, pecuniary A other- 
wise, which their side of the family had 
throughout shown of the obligations imposed 
on them by their kinship to the lunatic ; 
(2) there had been “ a change of circum- 
stances ” within the sub-sect, since the 
execution by the lunatic of her will, by reason 
of the deaths of her three sisters to whom she 
had left her property ; (8) the case was one 
in which the ct. ought to exercise the discre- 
tion vested in it by sect. 171, by directing 
the receiver to execute a settlement of the 
property of the lunatic, to be approved by 
the judge in lunacy, which must be subject 
during the life of the lunatic to her right to be 
maintained out of the income, A if A so far 
as might be necessary out of the capital 
thereof, & subject also to any effective dis- 
position by wul or deed which the lunatic 
might make should she recover , — Re Free- 
man, [1927] 1 Oh. 479 *, 96 L. J. Ch. 225 ; 188 
L. T. 657 ; 71 Sol, Jo. 272, 0. A. 

Annotation; — As to (1) Const. fie Greene, fie Whitworth, 
fie E. A., fie Fraser, fie Wood. [1928] Oh. 528. 

529b. — ,]- — Under a marriage 

settlement dated Oot. 16, 1879, personalty 
funds were settled by a husband A wife upon 
trusts under which* after the death of the 


husband in 1915, the wife was entitled to the 
income for life with a power of appointment 
by deed or will among the issue of the 
marriage, & in default of appointment the 
funds were settled in trust for the two sur- 
viving children, now aged forty-six So forty- 
four years, who by inquisitions in 1902 So 
1910 had been certified to be of unsound mind. 
In default of children who attained twenty- 
one or being daughters married, the wife’s 
fund would have passed to the wife absolutely 
So the husband’s fund to the husband, who 
had given all his property to his wife. Bv 
his will the wife’s father, who died in 1885, 
gave his residuary real So personal estate 
upon trusts under which, in the events 
which had happened, his daughter, the wife, 
received the income for her life with a power 
of appointment by deed or will amongst her 
issue. In default of appointment the residue 
was settled on trusts under which the wife’s 
two children were the only beneficiaries. 
Neither of the children had made a will So, 
apart from their mother So an aunt aged 
eighty -two, who was a spinster of unsound 
mind, their next of kin were second cousins, 
so that if they survived their mother So aunt, 
the Grown would take on their deaths under 
an intestacy. In these circumstances the 
wife took out summonses under the above 
sect., asking the ct. to direct settlements of 
the children’s personal property under the 
marriage settlement So her father’s will, 
which should include trusts in her favour 
absolutely after the death of each child or, 
alternatively, a general power of appoint- 
ment by wul so as to enable her to benefit 
friends So charities in which the family had 
always been interested. Before the applica- 
tions were heard an arrangement was come 
to between the wife So the Grown by which, 
subject to the approval of the ct., the Grown 
consented to the wife’s having a general 
power of appointment over the whole of the 
marriage settlement funds So over the 
father’s residuary personal estate to the 
extent of 221,140, being the amount provided 
by the wife out of her own money as a 
maintenance fund for the children, upon the 
wife’s abandoning all claim to the rest of her 
father’s residuary estate, valued at about 
2285,000, So agreeing to supplement the 
income of the maintenance fund for the 
benefit of the children as theretofore : — 
Held : there was no ground justifying the ct. 
in making a settlement in respect of the wife’s 
father’s residuary estate, for no injustice 
would be suffered by the wife within sect. 
171 (1) (c), if each child’s share of thtfproperty 
was allowed to devolve as on an intestacy 
on his or her death, nor ought the trusts to 
be altered under sect. 171 (1) (5) ; but as the 
Grown did not oppose a settlement of the 
marriage settlement funds, orders would be 
made for settlements of the two children’s 
shares so as to give the wife a general power 
of disposal over the funds. The provision 
of the maintenance fund of £21,400 did not 
afford a ground for directing settlements 
under sect. 171, but the wife would remain 
free to apply for recoupment under Lunacy 
Act, 1890 (c, 5), b. 117, if so advised. 
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An application for a settlement was made 
by a widow, aged eighty-one years, & first 
cousin of the patient, who was sixty-two years 
of age. The only other near relatives of the 
patient were two first cousins, who were born 
In 1847 & 1860 respectively & who were & 
always had been resident in South America. 
Appct. stated that by reason of her own great 
age & that of her two cousins in South 
America any settlement which the ct. might 
be pleased to direot would not be of any 
material benefit to the patient’s next of kin, 
unless its scope were extended to include 
children of any deceased first cousins of the 
patient’s mother : — Held : there was no 
sufficient ground shown for directing a settle- 
ment to be made. 

A patient had made a will in 1887, by which 
he had disposed of his residuary estate equally 
between ms wife & children as a class. The 
wife had since died, as had also one of 
patient’s sons, leaving issue. The patient’s 
family were desirous that the deceased son’s 
issue should be in no worse position than 
they would have been if their father had 
survived the patient : — Held : the case was 
a proper ofie for the exercise by the ct. of its 
discretion under sect. 171, by directing a 
settlement. 


The property of a patient was derived under 
the will or his maternal grandfather. It had 
been settled by the patient's mother on her 
marriage with his lather, whom she had 
divorced in 1877, & who had not since been 
heard of. The objeot of an application for 
a settlement was to exclude any claim by 
the father or his family j — Held : a settle- 
ment ought to be direoted. 

A patient had made a will in 1922, leaving 
the whole of his property to his wife, & in 
1925 became of unsound mind. The will 
had been lost. On an application by the 
wife for a settlement, evidence was produced 
which satisfied the ct. as to the fact of the 
loss & as to the contents of the will : — Held : 
a settlement carrying out the terms of the 
will ought to be directed. — Re GREENE, Re 
Whitworth, Re E. A., Re Fraser, Re 
Wood, [1928] Ch. 628 ; 97 L. J. Oh. 878 ; 139 
L. T. 152 ; 44 T. L. E. 449, 0. A. 

539. Add. Annotation: — As to (1) Consd. Re 
Silva, Silva v. Silva, [1929] 2 Oh. 198. 

545a. Patient desiring to make will.] — 

Practice Note, [1935] W. N. 64. 

545b. Jurisdiction to authorise action by com- 
mittee.] — Re Hinohuffb, No. 1428, poet. 


Part VII. — Judicial Inquisitions as to Lunacy. 


681. Add. Annotations : — Consd. Hearts of Oak 
Assurance Co. v. A.-G. (1931), 47 T. L. R. 
679. Retd. Greenway v . A.-G. (1927), 44 
T. L. R. 124 ; McPherson v . McPherson, 
[1936] A. C. 177. 

778a. By natural daughter of bastard lunatic 


tenant for life — As check on remainderman.] 

— Re Webb (1840), 2 Ph. 110 ; 2 Coop. temp. 
Oott. 102 ; 17 L. J. Oh. 270 •, 41 B. R. 885, 
L. 0. 

820. Add. Citation : — previous proceedings , 2 L. T. 
O. S. 325, L. 0. 


827a. 

827b. 


Part VIII. — Appointment of Receiver. 


Committee infirm.] — Re Birch 

(1808), Shelford on Lunatics, 2nd ed. 187. 

Committee resident at distance 

from estate.] — Re Seaman (1808), Shelford 
on Lunatics, 2nd ed. 187. 


829. After this case add “ On Jurisdiction of other 
courts to enforce claims against lunatic’s 
estate.] — See Husband & Wife, No. 5360a, 
ante” 


Part X. — Judicial Powers over Estate. 

980. Add. Annotation : — Retd. Re Freeman, [1927] i 981. Add. Annotation : — Refd. Re Freeman, [1927] 
1 Ch. 479. i 1 Ch. 479. 


PART VI. SECT. 1, SUB-SECT. 2. 

587 u, Policy of Public 

Trusts e disregarded .) — There Is nothing 
In the 1930 amendments to Hospitals 
for the Insane Act, 1927, made by 
20 Geo. 6 (o. M), to Indicate that the 
jurisdiction & power of the ct. to make 
lunacy orders affecting inmates of 
provincial hospitals for the Insane. has 
been taken away or interfered with ; 
& the ct* upon an application for an 
order declaring lunacywill be governed, 
not by any consideration of the policy 
of the Pubito Trustee, but by oonsldera- 

uponhlm, having regard to the nature 


of his estate . — Re Rtdler, [1980] 4 
D. L. R. 597 ; 65 O b. R. 659. — GAN. 

PART VII. SECT. 4, SUB-SECT. 7.— A. 

sk. No traverse, where person found 
sane .) — There is no statutory authority, 
practice at common law, judicial 
authority, or other legal warrant for 
a traverse to an inquisition upon 
which a person alleged to be of un- 
sound min d has been found to bo sane. 

The writ of melius inqu ire nd u m 
never had any application to the 
subject-matter of sanity. 

have authority to quash the tnquhdtton 
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Sc issue a new commission. — Re H* M. 
(NO? 2), [1933] I. E. 383.— IR. 

PART IX. SECT. 4. 

m |. Non-compliance with 

statutory requirements — Person in fact 
insane— Habeas corpus not granted.)— 
Ex p. Bowyer (1030), 64 Can. G. G. 
392.— CAN. 

PART X. SECT. 1, SUB-SECT. 1.— A. 

q i. Accounts.] — The passing of 

his accounts by the Public Trustee 
under Mental Hospitals Act, s. 87, is 
a matter for a surrogate judge & the 
next-of-kin of a certified uarient may 
intervene. — Re Trent J 1037jT D. L. R. 
140 ; O. R. 410. — CAR, 



Cues 1009a— 1886c. English and Empire Digest Supplement, 


1009a. .] — Re Fisher (1850), 2 H. & Tw. 

440 ; 19 I», J. Oh. 621 ; 14 Jur. 233 ; 47 
B. R. 1759, L. C. 

1012. Add. Annotation: — As to (1) Held. 0. L. v. 
0. F. W., [1928] P. 223. 

1069. Add. Annotation : — Retd. O. L. v . C. F. W., 
[1928] P. 223. 

1070. Add. Annotation : — Retd. 0. L. v. C. F. W., 
[1928] P. 223. 

1091. After this case add “ See, also , No. 1378a, 
post. 

1229. Add. Annotation : — Retd. Re Price, [1928] 
Ch. 679. 

1236. Add. Annotation : — Retd. Re Stillwell, Still- 
well v. Stillwell, [1936] Ch. 637. 

1242a. War Savings certificates — Nomination — 
Surrender ot property under order of court — 
Whether “ disposition ” under Lunacy Act, 
1890 (c. 5), s. 123.] — The receiver of the pro- 
perty of a person of unsound mind (who 
before he became of unsound mind nominated 
certain National Savings Certificates to a 
nominee in accordance with the provisions of 
the War Savings Certificates Regulations) in 

E ursuance of an order of the Master in 
.unacy surrendered the certificates to the 
Post Office & the proceeds were invested in 
• 3J per cent. War Stock : — Held : that which 
was done under the order oi the Master was a 
disposition by the receiver under the powers 
of Lunacy Act, 1800 (c. 5) ; sect. 123 (1) of 
that statute applied ; & the nominee was 
entitled to the property. — Re Stillwell, 
• Stillwell v. Stillwell, [1936] Ch. 637 ; 
[1936] 1 All E. R. 767 ; 106 L. J. Ch. 217 ; 
166 L. T. 17 ; 62 T. L. R. 377 ; 80 Sol. Jo. 
288. 


1336a. One of several trustees insane.] — 

Testator devised real estate to trustees, their 
heirs & assigns, upon certain trusts. The 
surviving trustee devised all estates vested 
in him as a trustee to three persons, one of 
whom, after proving his testator’s will, 
became of unsound mind. A petition was 
presented for the appointment of new 
trustees, & for the appointment of a person 
to convey on behalf of the devisees of the 
surviving trustee: — Held: the petition was 
properly pitesented in Lunacy as well as in 
Chancery . — Re Mason (1875), 10 Ch. App. 
273 ; 44 L. J. Ch. 078 ; 23 W. II. 737, L. JJ. 

Annotations: — Expld. He Gardner’s Trusts (1878), 10 Ch. D. 
29. Consd. He Al., [1899} 1 Ch. 79. Reid. Caswell v. 
Sheen (1893), 69 L. T. 854. 

1336b. Jurisdiction of Chancery Division — Sole 
trustee Insane — & out of Jurisdiction.] — A 
petition for the appointment of new trustees 
<fe for a vesting order, where the existing sole 
trustee is of unsound mind & out of the 
jurisdiction, need not be presented in Lunacy 

♦ as well as in Chancery. — Re Gardner’s 

, Trusts (1878), 10 Ch. D. 29 ; 40 L. T. 52 ; 
27 W. R. 164. 

Annotations: — Consd. Caswell v . Sheen (1893), 09 L. T. 854 ; 
Re M., (1899J 1 Ch. 79. 

1336c. Not so found.] — The pigh Court 

has jurisdiction under the Trustee Act, 1893 
(c. 63), to appoint a new trustee in the place 
of a sole surviving trustee who is a lunatic 
not so found. — Re M, [1899] 1 Ch. 79 ; 68 
L. J. Ch. 86 ; 47 W. R. 207 ; 15 T. L. R. 
54 ; sub nom. Re J. M., 79 L. T. 469 ; 43 
Sol. Jo. 76. 

Annotation: — Consd. Re James* Mortgage Trusts, [1919] 
1 Ch. 61. 


•a. Guardian appointed by Minister 
of Public Works dt Mines under 
Hospital Act, R. S . N. 8 1923 — Pouters 
dt duties — Analogous to powers dt duties 
under Ijunacy Act.] — Re Curran & 
Eastern Trust Co., [1930] 3 D. L. R. 
287.— CAN. 


PART X. SECT. 1 , SUB-SECT. 1.— 
B. (a). 

r I. Transfer of funds to — 

Lunatic not absolutely entitled— 'Inquiries 
ordered. 1 — Re Chartbrib (1878), 25 
Gr. 370.— CAN. 


t i. Foreign committee — Recognition 
by court.] — Re Hickson, [19271 4 

D. L. R. 607 ; 61 O. L. R. 180.— CAN. 


PART X. SECT. 1, SUB-SECT. 3. 

r I. Time for.} — The ot. will not 

pass & settle a guardian's accounts, & 
fix his compensation, before the “ ex- 

E iration of his trust ” as provided by 
unacy Act, R. 8. W. S., 1923, s. 8.— 
Re Dauphinee, 11936] 4 D. L. R. 143. 
—CAN. 


PART X. SECT, 2, SUB-SECT. 3.— A. 

1057 11. .] — A sale of the 

homestead of a lunatic so found made, 
under an order of the ot.. by the com- 
mittee of bis estate cannot; be deemed a 
voluntary sale, &, therefore, the pro- 
ceeds of the sale are exempt from 
seisure. Where the estate of a lunatic 
so found was Insolvent, & it was 
neoessary to provide for his future 
maintenance: — Held; in determining 
the priority as between claims for 
maintenance & those of the creditors 
that the Lunacy Act did not expressly 
cover the oaae, what was omitted must 
be supplied by applying the decisions 
under the English statutes dealing 
with the same subject, &, in view of 


them & of the facts of the case, priority 
must be given to the maintenance 
charges ; but considering the advanced 
age of the lunatio, the net proceeds of 
the Bale of the “ exemptions ’* should 
be sufficient for that purpose . — Re 
Alexander Estate, [1930] 1W. W. R. 
985 ; 2 D. L. R. 683 ; 11 C. B. R. 365. 
- CAN. 


PART X. SECT. 2. SUB-SECT. 3.— 

E. (b). 

id. Estate insolvent.] — A person of 
unsound mind had been placed in a 
private mental hospital at a fixed 
annual charge for maintenance & treat- 
ment, which had been sanctioned by an 
order of the ct. She died Intestate, & 
her estate was insufficient to meet all 
claims Held : payment should be 
made in the following order of priority : 
(1) funeral expenses; (2) the lunacy 
“ poroentage " ; (3) the oo m ml t toe’s 

costs of dismissing the matter out of 
lunacy : (4) arrears due to the hospital 
for maintenance. The assets were not 
sufficient to meet the payment next in 
priority, via., the general costs of the 
committee. — JRe P., [19261 1. R. 422.— 
1R. 

PART X. SECT. 2, SUB-SECT. 3.—]. 

See case lu Sect. 2, sub-sect. 3, E. 
(b), ante. 


PART X. SECT. 5, SUB-SECT. 1.— A. 

t i. Lunatic foreigner residing abroad 
— Sale of land in Ontario — Power of 
court] — A man resident in the State of 
New York was declared a lunatio. 
He was the owner, subject to a mtge., 
of land in Ontario, & the foreign com- 
mittee applied to the Supreme Ot. of 
Ontario for an order declaring him a 
lunatio, with a view to obtaining 

IP 


authority to Bell the land : — Held : 
the ct. had power to declare the man to 
be a lunatic, to appoint a committee 
& to authorise & direct the committee 
to sell the laud, although the lunatio 
was a foreigner in a foreign land, & 
under the care & custody of the law 
of that land. — Re Piper, [1927] 4 
D. L. R. 924 ; 61 O. L. R. 257. —CAN. 

t ii. .] — As regards 

land situate in Ontario, the provisions 
of Lunacy Act, authorising the sale of 
laud, apply only where the lunatio 
has been so found by an Ontario ct. — 
Re Hickson, [1927} 4 D. L. R. 607 : 
61 O. L. R. 180.— CAN. 

PART X. SECT. 6. 

1233 i. Will prior to lunacy — Sale of 
property specifically bequeathed — 
Ademption .] — A specific bequest is 
adeemed by an order for sale in lunacy. 
— Mountain v. Mountain (1937), 12 
M. P. R. 87.— CAN. 

1233 ii. .]— Sale of pro- 

perty specifically bequeathed by the 
Public Trustee as statutory committee 
of an insane testator works an ademp- 
tion. — Re Richmond, [1939] 1 D. L. R. 
787.— CAN. 


PART X. SECT. 8, SUB-SECT. 1.— D. 

T261 i. Stock in name of joint trustees — 
Lunacy of one — New trustee appointed 
by deed containing vesting declaration — 
Form of order.Y-^Re G. H. L., [1928] 
I. R. 543.— IR. 

•1. Shares held in joint tenancy — 
Lunacy of one tenant.}— Held : the ct, 
had power under its statutory juris- 
diction to sever such Joint tenancy, & 
to realise the lunatic’s share, if hk 
interest & benefit so required.— 
O'Connell *. Harrison, [1927) I. R. 
*30.— m. 
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D. Other Powers (p. 227). 

1378a, Powers of guardian.]— The patient, a 
lunatic, of whose estate a receiver had been 
appointed under Lunacy Act, 1890 (c. 5), 
s. 116 (1) (c), was the sole guardian of her 
infant son : — Held : under Lunacy Act, 
1890 (c. 5), s. 128, the ct. had jurisdiction to 
authorise the receiver to exercise the powers 
of custody, control, maintenance & education 
of the infant vested in the patient as guardian. 
— Re L. H. B„ [1936] Ch. 648 ; 104 L. J. Ch. 
328; 163 L. T. 366, C. A. 

1378a. .] — On May 26, 1927, the 

receiver of a lunatic’s estate, who had been 
authorised to continue the lunatic’s business, 
obtained an order from the master directing 
him to distribute £1,800 amongst certain 
scheduled creditors of the business whose 
debts had been incurred subsequently to 
the date of the receivership order. The 
scheduled creditors were not parties to the 
order. On May 29, three days after the order 
was pronounced & before it was completed, 
the lunatic died. The order was subsequently 
completed on June 14. In July the exors. 
of the lunatic’s will applied for an order for 
payment out of ct. to them of the fund 
representing the lunatic’s residuary estate, 
& on July 28 the master refused to make 
the order except upon the terms of effect 
being given to the order of May 26. Subse- 
quently to the making of this order an order 
was made for the administration of the 
lunatic’s estate: — Held: (1) the order of 
May 26 was a mere direction to the receiver 
to make the payments in question which 
might have been varied or rescinded at any 
time by the master before it was finally 
completed, & it gave the creditors no equit- 
able charge on the £1,800 thereby ordered 
to be distributed among them ; (2) the juris- 
diction in lunacy ceased on the death of the 
lunatic, & the master had no jurisdiction to 
direct that effect should be given to the 
order of May 26 ; (3) the exors. were entitled 
to the fund in ct. without regard to the order 
of May 26, but inasmuch as an order had since 
been made for the administration of the 
lunatic’s estate, the fund must be paid to the 
credit of the administration action . — Re 
Wheater, [1928] Ch. 223 ; 97 L. J. Ch. 
97 ; 138 L. T. 433 ; 44 T. L. R. 166 ; 72 
Sol. Jo. 17, C. A. 

1391a. .] — Re Wheater, No. 1378a, 

ante . 

1404. Add. Annotation: — As to (1) Apld. Re 
Wheater, [1928] Ch. 223. 

1411. Add . Annotation : — Apld. Re Wheater, [1928] 
Oh. 223. 

1419. After this case add “ Whether deduction 
admissible for Income tax purposes.] — See 
Ikooicb Tax, Nos. 545g, 689a, ante.” 

1419a. Claim for Increased percentage after death 
of patient. 1 — (1) The percentage payable in 
lunacy under the Rules in Lunacy, 1892, 
r. 127, on the annual income of property of 
a patient (being a person mentioned in Lunacy 
Act, 1890 (c. 6), s. 116 (1) <cf)), which is 
“ dealt with or made available ” by any 
order in lunacy may be increased by a claim 
to percentage on additional income made , 
after the death of the patient. 


(2) Under the will of a testator who died in 
1900, trustees were directed at their discretion 
to pay or apply the whole or any part of the 
income of residuary estate for the mainte- 
nance, clothing, comfort & benefit of a person 
in respect of whose property a receiver was 
appointed in 1925 under Lunacy Act, 1890 
(c. 5), s. 116 (1) (d), & to accumulate the 
surplus income. Owing to the statutory 
period for accumulations having come to an 
end in 1921 the patient as sole next of kin 
of testator was thereafter entitled to the 
surplus income ; but the trustees invested 
& retained it until they were ordered by the 
order appointing the receiver to lodge the 
investments with the Paymaster-General. 
After the date of the order the trustees con- 
tinued to apply part of the income of the 
residuary estate for the benefit of the patient 
under the discretionary trust, but paid the 
balance of the income to the receiver, who had 
been authorised by the order appointing him 
to give a discharge for all dividends, interest, 
& income of the patient, the patient having 
died on Feb. 2, 1933 : — Held : a percentage 
was payable under rule 127 of the Rules In 
Lunacy, 1892, in respect of (a) the invest- 
ments so lodged with the Paymaster-General, 
& (6) the Bums applied by the trustees under 
the discretionary trust after the date of the 
order. — Re W. D. J., [1934] Ch. 174 ; 103 
L. J. Ch, 221 ; 150 L. T. 220, C. A. 

1419b. On what sums payable — Surplus Income 
accumulated under trust.] — Re W. D. J., 
No. 1419a, ante . 

1419 c, Sums applied to patient under dis- 

cretionary trust.] — Re W. D. J., No. 1419a, 
ante. 

1419d. Lunatic brought to England from foreign 
country — Whether “ resident ” In England.] — 

In 1934 the patient, who was domiciled in a 
British dominion & temporarily resident in 
England for educational purposes, left for a 
short visit to America. Whilst there he 
became mentally deranged & was declared 
mentally & legally insane. He was sent 
back to this country as being a British sub- 
ject, where on Oct. 20, 1934, he was certified 
as a person of unsound mind. On June 21, 
1936, a receiver of his property was appointed 
for a period of twelve months. At the 
expiration of that period the patient left the 
mental home where he had been residing <& 
in July, 1930, he was formally discharged. 
In Dec. 1930, the receiver was discharged. 
In June, 1930, whilst the receiver was ad- 
ministering the affairs of the patient an 
account was sent in by him & on that account 
the percentage payable under the Lunacy 
Acts <fc Rules was assessed at £1,000 based on 
the patient’s total income from his dominion 
property, which amounted to over £33,000 
a year. The receiver appealed from the 
assessment, but the Master in Lunacy 
affirmed it. On appeal from the Master the 
receiver contended that the patient, having 
been brought back to this country from 
U.S.A. without being able to exercise any 
volition on the matter of his residence, must 
be deemed not to be resident in England 
within the proviso to sub-sect. (3) of sect. 27 
of Lunacy Act, 1891 (c. 05) : — Held : “ re- 
sidence ” was a term which could be applied 
to a lunatic & it could not be said that 
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he was incapable of residing because he was 
incapable of the necessary volition, & the 
patient did not therefore come within the 
proviso to sub-sect. (8) of sect. 27 of the 
Act of 1801 as being “ a person residing out 


of England.’ 1 Therefore the case fell within 
rule 148 (2) of Patients 1 Estates Buies, 1934, 
& the appropriate percentage fee had been 
charged. — Be X. Y., [1037] Ch. 387 \ 106 
L. J. Ch. 258, O. A. 


Part XI. — Actions. 

1450a. .] — Charlton v. West 

(1801), 8 De G. F. & J. 150 ; 80 L. J. Ch. 1406. After this case add “ Married woman*] 

815 ; 4 L. T. 455 ; 7 Jur. N. S. 014 5 9W.E. — See Husband & Wife, Nos. 2180, 2180a. 11 

611 ; 46 E. B. 837, L. JJ. 


Part XII. — Costs. 

1606. Add. Annotation : — Consd. Re Whe&ter, [1928] Ch. 228. 




Part XIII. — Administration in Regard to Reception and 

Care . of Lunatics. 


1670a. When criminal Information granted.] 

— Ex p. Lows (1872), 36 J. P. Jo. 700. 

1088. Add . Annotation : — Refd. Stoke Newington 
Borough Council v. Richards (1929), 46 
* T. L. B. 050. 

1688a. Claim for return of contributions 

— On dismissal.] — M cManus v. Bowes, No. 
1088d, post. 

1688b. Limitation of action.] — 

McManus v. Bqwes, No. 1688d, post. 

1688c. Decision of Minister of Health — 

Whether certiorari lies.] — The claimant was 
employed by the Committee of Visitors of a 
mental hospital from Mar. 1915, to May, 1934, 
as a shoemaker. When the claimant attained 
the age of sixty-five years in May, 1934, the 
committee, acting in accordance with a 
resolution which they had passed in Apr. 1934, 
gave the claimant notice xn writing to termi- 
nate his employment on May 14, 1934. The 
claimant had then been in the service of the 
hospital for less than twenty years, & had 
not been in the service of any other asylum. 
The claimant’s claim to be entitled to a 
pension was refused by the Committee of 
Visitors, & the claimant appealed to the 
Minister of Health, who determined that the 
claimant was entitled to receive from the 
Committee of Visitors a superannuation allow' 
ance under Asylums Officers’ Superannuation 


Act, 1909, s. 11. The Committee of Visitors 
obtained a rule nisi for a writ of certiorari to 
quash the determination of the Minister of 
Health. The Divisional Ct. discharged the 
rule nisi : — Held ; certiorari did not lie, as 
the Committee of Visitors had failed to show 
that the Minister of Health had acted out- 
side his jurisdiction. The most that he had 
done was a possible misconstruction of 
sect. 11 of the Act of 1909, but that would 
not afford any ground for the grant of a 
writ of certiorari . — R. v. Minister of Health, 
[1939] 1 K. B. 232 ; 108 L. J. K. B. 27 ; 
159 L, T. 508 ; sub nom. R. v. Minister of 
Health, Ex p. Glamorgan County Mental 
Hospital (Committee of Visitors), [1938] 
4 All E. R. 32 ; 102 J. P. 497 ; 65 T. L. R. 4 ; 
82 Sol. Jo. 809 ; 37 h. G. R, 1, C. A. 

1688d. Dismissal — Powers of visiting com- 

mittee.] — In 1923 a doctor was appointed by 
the visiting committee of an asylum as 
assistant medical officer in the asylum. On 
Oct. 21, 1927, the doctor was dismissed by the 
committee with three months 1 notice. He 
was at the same time suspended from his 
duties & given three months’ salary. The 
doctor put forward a claim for a super- 
annuation allowance under Asylums Officers 1 
Superannuation Act, 1909 (c. 48), s. 10. On 
Nov. 9, 1930, the Minister of Health, to 
whom the matter was referred undfer sect. 16, 


PART XL SECT. 8, SUB-SECT. 2. 

1511 1. Validity of service .) — In an 
action for divorce wherein deft, was 
alleged to be a person of unsound mind 
detained in a public hospital for the 
insane the affidavits of service of the 
writ of summons showed that It was 
served not only upon the administrator 
of the estates of the mentally incom- 
petent but also upon the super- 
intendent of the mental hospital at 
B&ttleford : — Held : the Ot, of Appeal 
was warranted in receiving the 
affidavits of the superintendent & 
assistant superintendent of f* 
hospital at 


that deft, had been committed to & 
received at the hospital & was still 
detained there & that he was when 
reoelved Sc still was a hmatio 'within 
the Mental Disoaees Act, R. 8. S., 
1930 . — Writing v. Whiting & Wat- 
son, 1937 J 9 W, W. R. 1 85.— -CAN. 

PART XL SECT. 6. SUB-SECT. 1. 
..hi, — Appointment ofeurator ad 
Mem. J — Davidson x. Scott's Swtp - 
Oo„ Ltd,. 

[1926] S. a 070.- 


PART XU. SECT. 2, SUBJECT. 1. 
k |. Coses of cowoeving lunatic to 

18 


hospital .] — The fact that on the passing 
of the accounts of the guardian ot a 
lunatic's estate the judge before whom 
the aoootmts came refused to make any 
order with respect to the ooet of con- 
veying the lunatic from his home In the 
Northwest Territories to the mental 
hospital at Poxtoka, Alberta : — Held : 
not to have been a final disposition ot 
the matter, subject only to appeal, but 
left It open to pltf. herein who had 
defrayed said expenses to desert his 
claim to recover thorn f K m the hmatic’i 
estate.— Rs Babgauckasl Mdobtkb op 

e. 11,181 
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gave a decision adverse to the doctor’s claim. 
On Oct. 20, 1933, the doctor brought an 
action* against {inter alia) the visiting com- 
mittee, lor wrongful dismissal Sc for return 
of his superannuation allowance contribu- 
tions : — Held : (1) pltf.'s claim both for 

wrongful dismissal Sc also for the return of 
his contributions was barred by Public 
Authorities Protection Act, 1893 (c. 01), 
as the dismissal was an act done, & the 
neglect to pay the contributions was the 
neglect of an act done, “ in pursuance, or 
execution ... of any Act of Parliament ” A 
the action was not brought within six months 
of such act or neglect ; (2) the power given 
by Lunacy Act, 1890 (c. 5), s. 270, to the 
visiting committee to remove any officer 
appointed under that sect, must be con- 
strued as a power to remove at pleasure, 
Sc any limitation of that power contained 
in any agreement made with an individual 
officer would, to that extent, be ultra vires . 

Per Greek, L.J. : Lunacy Act, 1890 (c. 5), 
s. 270, gave the visiting* committee of an 
asylum power to make agreements with the 
officers & servants whom they appointed 
upon such terms as were necessary in order 
to obtain the services of such officers & 
servants. — McManus v. Bowes, [1938] 1 
K. B. 98 ; [1937] 3 All E. R. 227 ; 107 L. J. 
K. B. 61 ; 167 L. T. 386 ; 101 J. P. 456 ; 53 
T. L. R. 844 ; 81 Sol. Jo. 497 ; 35 L. G. R. 
539, C. A. 

1768a. Old age pension — Receiver appointed during 
lunatic's life.] — M., a person of unsound mind 
& an old age pensioner with no means of his 
own, was being maintained by a local 
authority in a rate-aided institution. By an 
order of the Assistant Master in Lunacy the 
public assistance officer of the local authority 
(a county council) was appointed receiver of 
the old age pension on behalf of the patient. 
The order gave the receiver power to give 
a good discharge for pensions belonging to 
the patient & to lodge in ct. all sums so 
received by him. By the lodgment sched. 
to the order all such sums were to be accumu- 
lated. A paragraph in the order gave a 
charge to the county council on the money 
for the time being in ct. for any sums then 


due Sc to become due to the council in respect 
of the patient’s maintenance Sc continued : 

“ such charge is not to be enforceable (except 
with leave of the Master (in Lunacy)) until 
the death of the patient, A is to be subject 
to any order of the Master for the application 
for the benefit of the patient of the property 
charged, but before any such order is made 
notice is to be given to the chargees.” The 
receiver, having taken the view that the 
accumulations of income from the old age 
pension should be applied for the patient’s 
maintenance instead of as directed in the 
order, appealed to the Lords Justices sitting 
in Lunacy, Sc in his notice of appeal asked 
that the order might be varied by substituting 
a paragraph that the net income of the patient 
should be allowed for his maintenance in 
lieu of those paragraphs in the order men- 
tioned above : — Held ; the Assistant Master 
in Lunacy had ample jurisdiction to make the 
order appealed from, under which, while 
preserving the paramount interests of the 
person of unsound mind, the right of the local 
authority to reimburse itself for moneys 
expended on the patient for maintenance out 
of the patient's property was preserved. 
Such an order was one that not only could 
have been properly made but was properly 
made, & it effected in a proper manner a 
just compromise between the rights of the 
local authority Sc the interests of the patient. 
It was a wise & just order & one that should 
not be interfered with. 

Appeal dismissed. 

The statutory provisions for the payment 
of old age pensions, namely, the Widows’, 
Orphans’ & Old Age Contributory Pensions 
Act, 1930, are not intended to provide for 
payment of the pension to a local authority 
in aid of the local rates either in the case of 
an old age pensioner of unsound mind or one 
not of unsound mind. Sc in the case of a 
person of unsound mind the sums received 
in respect of pension are the patient’s own 
property & fall to be dealt with under the 
ordinary discretionary jurisdiction of the 
Ct. in Lunacy . — Re T. R. M., [1939] Ch. 200 ; 
[1938] 4 All E. R. 194 ; 108 L. J. Ch. 40 ; 
169 L. T. 601 ; 56 T. L. R. 60 ; 82 Hoi 

Jo. 889 ; 37 L. G. R. 221, L. JJ. 


Part XIV. — Certification, Reception, Treatment and 
Discharge of Lunatics. 


1852. Add. Annotations: — Apld. De Freville tV 
Dill (1927), 90 L. J. K. B. 1060. Apprvd. 
Harnett v. Fisher, [1927] A. O. 673. 

1856a. .] — Pltf. was certified by deft., a 

medical man, to be a lunatic &a person to be 
detained under care Sc treatment : — Held : 
(1) deft., inasmuch as he undertook the 
statutory duty of certifying pltf. as a hinatic, 
owed a duty to him to exercise reasonable 
care $ (2) since no reception order oolhid have 
been made by a magistrate without the 
certificate of a doctor. Sc as the certificate 
was given by deft, with a view to the obtain- 
ing of such an order, the giving of the cer- 
tificate was the direct cause of the order Sc 


of pltf.’s detention.— Harnett v. Fisher, 
[1927] 1 K. B. 402 ; 90 L. J. K. B. 66 ; 135 
L. T. 724 ; 42 T. L. R. 746 ; 70 Sol. Jo. 917, 
O. A. ; on appeal , [1927] A. C. 673, H. L. 

96 L. J. K. B. 1066. 

1860b. 8. P. De Frbviixb v. Dux (1827), 96 Lu J. 

K. B. 1060 s 188 D. T. 88 ; 43 T. L. R. 702. 

1066c. Effect of certificate.] — Habnett v. Timm, 
No. 1866a, ante. 

1S5M. 8. P. De Fbevdxe v. Dnx (1027), 90 

L. J. K. B. 1060 ; 138 L. T. 83 s 48 T. L. R. 702. 



Oases 1869— 1896b. English and Empire Digest Supplement. 


Sect. 1a. — TEMPORARY TREATMENT WITHOUT 
CERTIFICATION. 

See Mental Treatment Act, 1930 (c. 23), a. 5. 

1859. Add . Annotation : — Refd. De Preville v. 
Dill (1927), 90 L. J. K. B. 1050. 

1882 , Add. Annotations: — As to (1) Apld. De 
Preville v. DU1 (1927), 90 L. J. K. B. 1050. 
Retd. Harnett v. Fisher, [1927] A. C. 573. 
As to (2) Refd. Place v. Searle, [1932] 2 K. B. 
497. 


1863. Add. Annotation : — Refd. De Preville v. Dill 
(1927), 90 L. J* K. B. 1050. 

1864. Add. Annotation : — Coned. Fletcher v* 

Ilkeston Corpn. (1931), 90 J. P. 7. 

1865. Add . Annotation: — Refd. De Preville v. 
Dill (1927), 90 L. J. K. B. 1050. 

1807. Add. Annotation: — Refd. De Preville 
Dill (1927), 90 L. J. K. B. 1050. 

1809. Add. Annotations : — Consd. Shipman v. 
Shipman, [1939] P. 147. Refd. De Preville v. 
Dill (1927), 90 L. J. K. B. 1050 ; Harnett v. 
Fisher, [1927] A. C. 537. 


Part XV. — Offences, Penalties and Proceedings 


1882a. Annoyance of receiver 6c lunatic.] — 

Re Seaton, [1928] W. N. 307 ; 100 L. T. 
Jo. 438. 

1886a. Luhatlc out on licence — Negligence.] — 

L., a defective, had been convicted many 
times for various forms of assault, some of a 
‘serious character, & was finally sentenced to 
be detained during His Majesty’s pleasure. 
After some time in a criminal lunatic institu- 
tion he was transferred to the Calderstone 
Institution in Lancashire. His brother made 
an application for him to be let out on licence, 
stating that he would take a holiday & so 
be at home to look after him. This applica- 
. tion was refused because L. had not been in 
the institution for a year. A later applica- 
tion was granted for a fortnight’s absence, 
& no inquiry was then made as to whether the 
brother's former undertaking was renewed, &, 
in fact, the brother was neither seen nor 
questioned by any one. At the end of the 
fortnight the licence was extended for another 
fortnight without further inquiry, & then for 
another month. The licence was signed 
by the deputy superintendent. During the 
period of the extended licence L. visited the 
pltf.’s house when the female pltf. was there 
alone & savagely assaulted her. The jury 
were directed that they should not find an 
officer negligent if he had merely committed 
an error of judgment ; but should only do 
so if they found that he had failed to exercise 
that care & control necessary having regard 
to the character & past history of the patient. 
The jury found all three defts., the hospital 
board, the superintendent & the deputy 
superintendent, negligent. — Holgate v . Lan- 
cashire Mental Hospitals Board, Gill & 
Robertson, [1937] 4 All E. R. 19. 


1893. For cross-reference preceding this case 
“ See, now , Mental Treatment Act, 1930 
(c. 23), s. 10.” 

1896. Add. Annotation : — Apld. Re Frost, [1930] 2 

. All E. R. 182. 

1896a. .] — Easton v . Johnson, Easton 

v. Potts (1929), 108 L. T. Jo. 637, 0. A. 

1896b. Application for leave to bring action — 
Mental Treatment Act, 1930 (c. 27), s. 16 (2) — 
When granted.] — Pltf./ aged 75, on Aug. 24, 
1935, having attended his wife’s funeral, 
became highly excitable & commenced drink- 
ing heavily. Upon the request of his 
daughter, a doctor in a letter recommended 
him for hospital treatment & to be kept under 
observation. The local authority then sent 
an ambulance to his home in which he was 
removed to an institution. He was there 
examined by the assistant medical officer & 
put into a mental ward. The medical officer 
later issued a certificate for his detention, 
although ho had not personally examined 
him. After four days’ detention in the 
mental ward the pltf. was moved to the 
ordinary male medical ward. On Sept. 9 
his daughter asked for his removal home & 
he was allowed to return home on the follow- 
ing day : — Held : in acting upon the doctor’s 
letter, which was not a certificate within the 
statutory requirements, the local authority 
had acted without reasonable care, & leave 
under Mental Treatment Act. 1930 (c. 27), 
s. 1 0 (2), ought to be given to pltf. to bring an 
action in respect thereof against the local 
authority. The claim must be restricted to 
the first four days. — Re Frost, [1930] 2 All 
E. R. 182 ; 80 Sol. Jo. 404, O. A. 

Annotation : — Reid. Shoeemlth t>. Lancashire Mental Hospital 
Board, 11938] 3 All E. R. 186. 


PART XIV. SECT. 2, SUB-SECT. 2. 

sc. Action for laying information — 
Defence of “ reasonable cart .**} — Mental 
Diseases Act, } 924, provides that “ No 
person . . . who lays an information 
under this Aot . . . shall be liable to 
any civil proceedings In respect thereof 
... if such perron has acted in good 
faith & with reasonable care *' : — 
Held ; the question of the good faith 
3c reasonable care of deft, must be 
determined by what in the circum- 
stances would have been the conduot 


of the reasonable or ordinarily prudent 
& cautious man. — D urand v . Prkjrt, 
[1932] 2 W. W. R. 546 ; 4 D. L. R. 
694 ; 40 Man. L. R. 428 ; 59 C. C. C. 
197.— CAN. 

PART XV. SECT. 3. 

1894 ii. .] — Circumstance® 

in which an application under Mental 
Diseases Act, ft. S. A., 1922 (o. 223). 
s. 25. for the stay of an action against 
a doctor for negUgeaoe in that pltf. had 
been oommltted to an asylum without a 


proper inquiry being held. w& refused. 
— Hibberd v. Jamieson (Alta.), 

4 D. L. R. 807, 1095 ; [1927] 

R. 543.— CAN. 


. W. 


1894 ill. — .1 — In an applica- 

tion to stay prooeedings against a 
doctor under Mental Hospitals Act, 
R. S. B. O.. 1924, s. 45 —Held : as 
applet, acted to the best of his ability, 
knowledge & skill, & without any 
ulterior motive whatever, the action 
should be stayed. — O wbnb v Dobson 
(1934), 49 B. O. R. 283.— CAN. 
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Vol. XXXDI. — Lunatics. Oases 1897— 1902c. 


Part XVI. — Mental Deficiency. 


18»7. *or cross-reference before this case read 
“ See Mental Deficiency Acts, 1913-1927.” 
Add Annotation: — As to (2) Distd. Wood- 
ward v . Oldfield (1927), 98 L. J. K. B. 796. 

1900a* Costs of petition — Jurisdiction of judicial 
authority.] — The judicial authority under the 
Act has jurisdiction in a proper case to order 
the costs of a petition to be paid by the local 
authority. — R. v. Radcliffb (Judge), Ex p. 
Oxfordshire County Council, No. 1897, 
ante . 

1900b. Detention — Continuance order — Validity 
of.] — On June 11, 1929, an order under the 
Act was made in respect of appct., expiring 
on June 24, 1930. On June 23, 1930, a 
continuance order was made expiring on 
June 24, 1931. Further purported con- 
tinuance orders were made on June 29, 1931 
(expiring June 24, 1930), & on July 6, 1936. 
With regard to the order dated June 29, 1931, 
the special report & certificate of the medical 
officer was referred back to the medical 
officer by a Oomr. on June 23, 1931, for 
amendment. They were returned on July 4, 
1931, <fc were submitted to another Comr., 
who directed their acceptance on July 7, 
1931. On an application for habeas corpus 
on the ground that the order of July 0, 1930, 
was invalid (a) as being made out of time & 
(b) as purporting to continue the order of 
1931, which was itself invalid because it was 
made out of time, the Div. Ct. held that, 
though the intention of the Legislature was 
quite clearly that there should be no gaps, the 
Act must not be construed with unreason- 
able strictness, &, as the statutory considera- 
tion of the reports had taken place at the 
proper time, the actual sealing of the order 
might, in the absence of mala fides , take place 
within a reasonable time thereafter : — Held : 
the continuation order dated June 29, 1931, 
was invalid, as it was not made until after 
the expiration of the previous order on 
June 24, 1931, & further that the continua- 
tion order of June 29, 1931, was on its face a 
nullity, because it contained a statement that 
the Board of Control having considered the 
requisite reports & certificates & the means of 
care & supervision were satisfied that the 
continuance of the order of June 23, 1930, 
was required, whereas the satisfaction of the 
Comr. was not in fact arrived at until July 7, 
1931. As the order of June 29, 1931, was 
ineffective, its purported continuance by the 
order of July 6, 1936, was equally ineffective 
& the man was therefore not being validly 
detained, & the rule for habeas corpus must 
be made absolute. — R. v. Board of Control, 
Ex p. WlNTERFLOOD, [1938] 2 K. B. 366 ; 
[1938] 2 All E. R. 403 ; 107 L. J. K. B. 409 ; 
159 L. T. 345 ; 54 T. L. R. 698 ; 82 Sol. Jo. 
373, C. A. 

1902. Add. Annotations : — Consd. Worcestershire 
County Council v. Warwickshire County 
Council, [1934] 2 K. B. 288. Folld. London 
County Council v. Cambridgeshire County 
Council, [1936] 2 K. B. 298. Consd. Re X. Y., 
[1937] Ch. 337. 

1902a. .] — By Mental Deficiency Act, 

1927 (c. 33), s. 9, where an order is made in 


respect of a mental defective in a certified 
institution, that person shall, for the purpose 
of determining who is liable for his mainte- 
nance, be deemed to have resided in the 
“ place which was his place of residence 
immediately before he was received Into the 
institution ” : — Held : another certified in- 
stitution could be such “ place or residence.” 
— Worcestershire County Council v . 
Warwickshire County Council, [1934] 2 

K. B. 288 ; 103 L. J. K. B. 400 ; 161 L. T. 
378 ; 98 J. P. 347 ; 60 T. L. R. 430 ; 32 

L. G. R. 213; 30 Cox, 0. 0. 137, D. C. 

Annotation : ~ Reid. London County Council v. Ipswich 
County Borough Council, [1939] 2 K. B. 288. 

1902b. .] — A mental defective was con- 

victed of larceny at Cambridge & was ordered 
to be sent to a certified institution. He was 
bom in 1913, & had lived in London until he 
was eighteen years of age. He then left home 
& wandered about the country, being employed 
on occasional work at different places. He 
had on occasions stayed in casual wards in 
different parts of the country. He had no 
settled residence for any length of time at any 
particular place. In May, 1935, he came into 
Cambridge, & committed the offence of which 
he was ultimately convicted : — Held : as it 
was not proved that the mental defective re- 
sided in some place other than the place where 
the offence was committed. Mental Deficiency 
Act, 1913 (c. 28). s. 44 (1), of the Act applied, 
& he was presumed for the purposes of 
sect. 43 ( 1 ) to have resided in the place whore 
the offence was or was alleged to have been 
committed. Therefore, the local authority 
responsible for providing for his accommoda- 
tion was the Cambridgeshire County Council. 
Also, no case of doubt had arisen with regard 
to his place of residence, & therefore no ques- 
tion of poor law settlement within sect. 44 (4) 
had to be considered. — London County 
Council v. Cambridgeshire County Coun- 
cil, [1936] 2 K. B. 298 ; [1936] 2 All E. R. 
15; 105 L. J. K. B. 470; 155 L. T. 26 ; 100 
J. P. 219 : 62 T. L. R. 463 ; 80 Hoi. Jo. 513 ; 
34 L. G. R. 245 ; 30 Cox, 0. C. 420, D. C. 

1902c. .]— -On June 10, 1938, a girl who 

had been living in St. Pancrag Hospital in 
the county of London from Nov. 24, 1037, 
was found to be feeble-minded, & was sent 
to a certified institution by a judicial 
authority who specified the county borough 
of Ipswich as her place of residence & reaps, 
as the responsible authority for her mainten- 
ance under Mental Deficiency Act, 1913, 
s. 43, because the girl resided in reaps.’ 
borough before Nov. 24, 1937, when she was 
removed to St. Pancras Hospital, following 
upon an order of removal to the county of 
London, being her last place of legal settle- 
ment by virtue of her residence there with an 
irremovable parent. A magistrate granted 
an application made by resps. to have the 
liability transferred to applts., who thereupon 
brought this appeal: — Held: (1) upon a 
proper construction of sect. 9 of the Act of 
1927, the words “ or other public or charit- 
able institution ” were decidedly general, & 
meant “ any other public car charitable 



due 1908c. 
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institution,” & not “ or other public or state 
or certified institution,” as the ejtiadem 
generis rule was inapplicable. St. Pancras 
Hospital could not, therefore, be regarded as 
a “ place or residence ” within the sect. ; 
(2) on the facts, it could not be B&id that St. 
Pancras Hospital was determined to have 
been the defective’s place of residence within 
sect. 0, because the order for her removal to 
the county of London was not “ for the 


purposes of or in connection with ** her 
reception into St. Pancras Hospital within 
sect. 0, but only determined her last place of 
legal settlement, A not her place of residence. 
-—London County Counctl v. Ipswich 
County Borough Council, [1030] 2 K. B. 
288; [1030] 2 All E. R. 000 ; 108 L. J. K. B. 
526 ; 100 L. T. 620 ; 103 J. P. 231 ; 66 
T. L. R. 680 ; 83 Sol. Jo. 648 ; 37 L. G. R. 
400, D. C. 



Vol. XXXm.-Masistr&tM. Cues «-««. 


MAGISTRATES. 

Part II. — Qualifications and Disqualifications 


45. Add* Annotation : — Apld. E. v. North Wor- 
cestershire Assessment Committee, Ex p. 
Hadley, [1920] 2 K. B. 397. 

81. Add, Annotation As to (1) Reid. E. v* 
Surrey County Assessment Committee, North- 
Eastern Area, Ex p. Woolworth & Co. (1932), 
97 J. P.46. 

82a. Interest as fellow trade unionist — No trade 
dispute Involved.] — Upon a summons by the 
wife for a separation order on the ground 
of desertion under the Summary Jurisdiction 
(Separation & Maintenance) Acts, 1895 & 
1925, the wife complained that her husband 
had refused to cohabit with her & treated 
her only as a servant, though they continued 
to live under the same roof & breakfasted & 
took their Sunday midday meal together. 
The justices dismissed the summons. The 
wife appealed, & submitted that as one of 
the sitting justices was a member of the same 
trade union as the husband, that justice 
must be regarded as an interested person, 
& therefore the decision was null & void : — 
Held : it would be stretching the law to say 
that a magistrate could not sit if one of the 
parties happened to be a member of the same 
trade union as he in a matter in which no 
trade dispute was involved. — Stevens v. 
Stevens (1929). 93 J. P. 120 ; 27 L. G. E. 
862, D. C. 

88 . Add. Annotation : — Dlstd. R. t>. Leicester JJ., 
Ex p. Ailbrighton, [1927] 1 K. R. 557. 

84. Add. Annotaiion : — Held. Maclean v. Workers* 
Union, [1929] 1 Ch. 002. 

85a. Belief of one party In bias sufficient. | — On a 

summons before justices alleging desertion 
by the husband, it appeared that the chair- 
man of the bench was a friend of the wife’s 
mother. At the commencement of the 
hearing, the husband, who appeared in 
erson, took objection to the case being tried 
efore a ct. presided over by this chairman, 
but the chairman overruled this objection, 
saying that he had no knowledge of this case, 
but that he did know about a previous case, 
which was tried when he was not on the 


bench. Thereupon, the hearing proceeded, 
the husband cross- examining nis wife, & 
giving evidence himself. It was proved that 
the wife had said that she would obtain a 
summons to be set down for hearing when this 
particular justice was presiding, & that he 
would “ put him [the husband] through it.’* 
It was contended that the proceedings must 
be Bet aside on the ground of bias : — Held : 

(1) it was not necessary to show that the 
justice was in fact biassed, & there was here 
sufficient evidence upon which the husband 
might reasonably have formed the impression 
that this justice could not give this case an 
unbiassed hearing. The case must, there- 
fore, be remitted for a new trial before a 
bench of which this justice was not a member ; 

(2) there had been no waiver of the objection 
on the ground of bias. —Cottle v. Cottle, 
[1939] 2 All E. R. 535 ; 83 Sol. Jo. 501, D. C. 

97. Add. Annotations : — Apld. R. v. Essex JJ., 
Ex p. Perkins, [1927 1 2 K. B. 476. Consd. 
Cottle v. Cottle, [1939 ] 2 All E. R. 536. Refd. 
Cooper v. Wilson, [1937] 2 K. B. 309 ; R. v. 
Salford Assessment Committee, [1937] 2 
K. B. 1. 

97a. Clerk’s firm acting against defendant In 
earlier proceedings.] — (1 ) Certiorari will issue 
to quash a maintenance order made by 
justices, when it is shown that the justices’ 
clerk is a member of a firm of solrs. which 
acted for the wife at an earlier stage of the 
same proceedings, even though it is proved 
that the wife’s business was conducted ex- 
clusively by a managing clerk in charge of a 
branch office, & that the justices* clerk was 
in fact quite unaware that his firm had ever 
acted for her. The test is not whether there 
is in fact bias, but whether a reasonable man 
concerned in the proceedings might think 
that the tribunal was not impartial. 

(2) Appct. for a certiorari in such circum- 
stances does not waive his right to take 
objection to the presence of the clerk bv not 
having exercised it, when he does not know 
that he was entitled to it. — E. v. Essex JJ., 
Ex p. Perkins, [1927] 2 K. B. 475 ; 90 


PART I. SECT. 1. 
s L — Reduction of salary.}- — 
Application for rescission of resolution 
reducing salary of stipendiary. Re- 
fused as rescission instilled. — Re Mao* 
Gellivbay (1933), 6 M. P. R. 507. — 
OAN. 

PART L SECT. 2L 
n i. - — — Appointment a* tenon maois* 
irate — Effect on jurisdiction.) — The fact 
that a polio© magistrate holding an 
appointment for the prorinoe of 
Manitoba Is appointed by a later 
commission a police magistrate for a 
certain town therein does not cancel 
the former appointment or affect his 
jurisdiction thereunder.— R, v. Plom- 
kkb (MmtLb (1999] 3 W. W. R. 518 ; 
(1930] 1 1). L B. 766 ; 38 Man. L. R. 
391 ; 53 Ghn. Grim. Gas. 288.-— CAN. 

PART L SECT. 4, SUB-SECT. 2.— A. 

19 lx. -vj— R. v. Hamit Fowo. 

[19301 3 W. WTR. 479.— CAN. 


PART IL SECT. 2. SUB-SECT. 1.— 
A. <b) i. 

d i. Magistrate insurance aqent 

placing part of insurance on municipal 
property — Prosecution for breach of 


Oah. 


; (1927) 
Orun. Oa 


Oas. 13.— CAN. 


ta. Magistrate partner of defending 
counsel.}— R. v. McMonagle, (1081 j 
SEP, H. 543.— CAN. 


PART IL SECT. 2, SUB-SECT. 1.— 
B. (a). 

b 1. Settlement advised.}— Bias 

in a magistrate will not be inferred 
merely because he interviewed the 
parties A advised a settlement. — R. t>. 
Dorliwg, 11936) 2 D. h. R. 341 : 10 
R. 258 ; 65 Can., C.O. «&.— 


PART II. SECT. 2. SUB-SECT. 1.- 

b. (b) i. 


ft. 


■ Magistrate member of police 


board instituting proceedings .] — In pur- 
suance of general directions of the chief 
of police of Winnipeg a police officer 
laid a charge against appot. herein for 
carrying on his ordinary business as a 
retail grocer on Sunday. The chief of 
police was carrying out instructions 
reooived from the board of police comrs. 
of the city. Prohibition was sought 
against the hearing & determining of 
the charge by the police magistrate on 
the ground that It was likely or reason- 
ably to be apprehended that he would 
be biased In favour of the prosecution 
since he was a member of said board & 
had been a party to said instruction* : 
— Held: the order for prohibition 
should go.— N ichols v. Graham, 
[1937] 2 W. W. R. 464: 3 B. L. R. 
795 ; 68 Gan. C. O. 349 : sub nom. 
Exg. Nichols, 7 F. L. J, (Gan.) 68. — 
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Cases 97a — 829b. 


English and Empire Digest Supplement, 


L. J. K. B. 530 ; 137 L. T. 455 ; 91 J. P. 
94 ; 43 T. L. R 415 ; 28 Cox, C. C. 405, 
D. C. 

Annotations: — As to (1) Reid. Cottle v. Cottle, [1930] 2 
All E. R. 535 ; Kilduff v. Wilson, Coventry v. Wilson, 
[19391 1 All E. R. 420. Generally, Reid. Cooper v. Wilson, 
[1937] 2 K. B. 309 ; R. v. Salford Assessment Committee, 
[1937] 2 XL. B. 1. 

100 . Add. Annotation : — Held. R. v. Surrey County 
Assessment Committee, North-Eastern Area, 
Ex p. Woolworth & Co. (1932), 97 J. P. 48. 

102. Add. Annotation : — Held. Maclean v. Workers’ 
Union, [1929] 1 Ch. 602. 

105 . Add. Annotations : — Consd. R. v. London 
County Council, Ex p. Entertainments Pro- 
tection Assocn., Ltd., [1931] 2 K. B. 215. 
Reid. R. v. Sheffield JJ., Ex p. Rawson 
(1927), 91 J. P. 193 ; R. v. Hendon Rural 
District Council, Ex p. Chorley (1933), 97 
J. P. 210. 

109 . Add. Annotations: — Reid. Maclean v. Workers’ 
Union, [1929] 1 Ch. 602 ; R. v. Huntingdon 
Confirming Authority, [1929] 1 K. B. 698. 

112a. Licensing magistrate member of council 

interested in site.] — A licensing confirming 
authority, which included six members of the 
local council who were also justices, refused 
to confirm an order for the provisional 
removal of a publican’s licence to proposed 
premises at another address. Appct. alleged 
that the refusal was made by a bench of 
justices including justices who were dis- 
qualified by bias, in that (a) they were 


members of the city council, which had an 
interest in the refusal of the application, as 
it had already been considered by the council 
under the Town Planning Act & refused, 
although subsequently panted on appeal ; 
(6 ) the city council were interested in another 
site, which was competitive with the site 
referred to ; (c) the city council had recently 
been in litigation with appct. about another 
licensed house ; & (d) one of the justices had 
previously given public utterance to senti- 
ments of hostility to similar applications : — 
Held : the allegations were too unsubstantial 
to support the contention that the justices 
were unable to bring impartial minds to bear 
on the case & thus were disqualified by reason 
of bias. — R. v . Sheffield Confirming 
Authority, Exp . Truswell’s Brewery Co., 
Ltd., [1937] 4 All E. R. 114; 36 L. G. R. 38, 
D.C. 

114 . Annotation : — Insert “Apld. ” before “R. v . 
Middlesex JJ.” 

118 . Add. Annotation : — Refd. R. v. Salford Assess- 
ment Committee, [1937] 2 K. B. 1. 

119 . Add . Annotation : — Refd. R. v. North Wor- 

* cestershire Assessment Committee, Ex p. 

Hadley, [1929] 2 K. B. 397. 

128. Add. Annotation : — Refd. Maclean v. Workers’ 
Union, [1929] 1 Ch. 602. 

138. Add. Annotation : — Refd. Cooper v. Wilson, 
[1937] 2 K. B. 309. 

150a. .] — R. v . Essex JJ., Ex p. Per- 

kins, No. 97a, ante. 


Part VI. — Jurisdiction 


of Courts of Summary Jurisdiction, 
etc. 


Sect. 7. — JUVENILE COURTS (p. 316). 


See , now , Children & Young Persons Act, 1932 (c. 46), Part I., as. 1-8. 


329a. Publication of proceedings— Children & 
Young Persons Act, 1938 (c. 12), s. 49 (1) — 
Irregularities in court — Whether defence.] — 


Roberts v. Dolby, Usher v. Dolby (1935), 
80 Sol. Jo. 32, D. C. 

329b. Remand — Validity.] — A boy aged sixteen 


PART II. SECT. 2, SUB-SECT. 1.— E. 

14-0 lil. .] — R, v. Brown 

( P . E. I.), [1029] 1 D. L. R. 687; 61 
Can. Orttn. Can. 248. — CAN. 

167 1. Effect of waiver on power of 
justice.] — The consent or acquiescence 
of any party will not supply the defeot 
or want of jurisdiction on a magistrate. 
— Parashukan Dataram v. Cocke 
(1929), I. L. R. 53 Bom. 716.— 
IND. 

PART IV. SECT. 1. 

*m. Police magistrate for Minto Police 
District.] — R. v. Palmer, Et p. 
McCoy, [1929] 3 M. P. R. 344.— 
CAN. 

■p. Accused within jurisdiction — 
Offence committed outside jurisdiction .] 
— A magistrate may hold a preliminary 
inquiry over an offence committed 
outside his jurisdiction, If the aooused 
is within, or resides within, his juris- 
diction. — R. e. Burke (1900), 5 Can. 
0. C. 29.— CAN. 


PART VI. SECT. 2. 

302 !. Creature of Statute — Offence 
must be strictly within statute .}— In 
order for a magistrate to have juris- 
diction, under Criminal Code, Part 
XVI., to try a oharge summarily 


without the consent of the accused 
it must plainly appear that the case 
Is one with respect to which suoh 
jurisdiction is conferred. — R. v. Fray, 

[ 1 928 ] 3 D. L. R. 205 : [1928] 1 W. W. R. 
670: 49 Can. Crlm. Cas. 316 ; 23 Alta. 
L. R. 344.— CAN. 

306 t. Matters not cognisable by justices 
under summary j urisdiction— Offence 
punishable by fine d' imprisonment .] — 
R. t>. Manuel, [1928] 2 D. L. R. 755 ; 
50 Can. Grim. Cas. 32.— CAN. 

n j . — i — a police magistrate has 
no jurisdiction to try summarily 
without the consent of the aooused 
a charge under Criminal Code, s. 295, 
of assault occasioning actual bodily 
harm, Be, therefore, cannot have such 
jurisdiction over said offence conferred 
on him merely by the laying of the 
charge under sect. 274 for unlawfully 
wounding or inflicting grievous bodily 
harm. — R. v. Letendre, [19281 3 
W. W. R. 580 ; 50 Can. Crfm. Cas. 
419.— CAN. 

p il. .] — A police magistrate in 

Manitoba has now. jurisdiction to try 
summarily, without the consent of the 
accused, all the offences, except one. 
set forth in sect. 773 of the Criminal 
Code. The amendment, by 1932-33, 
o. 53, s. 11 of sect. 777, gives him this 
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power. — R. v. Jones, [1933] 3W.W.H 
455 ; 61 O. C. C. 74 ; 41 Man. L. R. 
579.— CAN. 

>b. Offence at time committed not 
triable summarily.] — R. v. Heisler, 
[19281 3 D. L. R. 221 ; 49 Can. Orlm. 
Cas. 341.— CAN. 


sd. Disobedience of maintenance 
order — Information heard after order 
quashed.]— An order for maintenance 
made against deft, in 1923 was quashed 
iu Feb. 1928. In May, 1028. an 
information for disobedienoe of the 
maintenance order prior to the date 
of quashing was heard. Be an brder was 
then made that deft, be imprisoned 
until the mainten&noe order should 
be complied with : — Held : the main- 
tenance order having been quashed, 
the Justices had no jurisdiction to 
inquire into any disobedienoe of the 
order alleged to have been committed 
before it was quashed. Be, consequently, 
the information ought to have been 
dismissed. — Galloway v. Watson, 
[1928) V. L. R. 308 ; [19281 Argus 
L. IL 201.— AU8. 


PART VI. SECT. 3. 

sf. Action to recover debt — Failure 
of debtor to appear — Warrant issued 
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was charged with having travelled for a 
certain distance on a railway without having 
paid his fare, contrary to Regulation of 
Railways Act, 1889, s. 5 (3). On Feb. 7, 
1939, the justices, after hearing evidence, 
found him guilty of the offence charged, for 
which the maximum penalty is a fine of 40s., 
& ordered him to be sent to a remand home 
for seven days. An application for bail was 
refused. On the following day, owing to a 
misapprehension that the case had not been 
concluded, an application for bail was made 
to a judge in chambers who granted bail. On 
his second appearance before the justices, 
on Feb. 14, the boy was ordered to be returned 
to the remand home for another seven days, 
& the chairman said that the boy was a liar 
& had to learn not to defraud the railway co., 
that his father had prompted him to lie, & 
that, for his own good, the boy ought to go 
to a remand home. Next day, an applica- 
tion was made, to a judge in chambers, who 
made an order for the boy’s immediate release 
on a recognisance being entered into by the 
father in the sum of £25. When the boy 
again appeared before the justices, on Feb. 21, 
they dismissed the charge und^r the Pro- 
bation of Offenders Act on payment of 40s. 
costs. It was now sought to have the 
justices’ orders quashed, on the grounds that 
they had no power to send the boy to a 
remand home when the maximum penalty 
for the offence charged was a fine of 40s., as, 
by so acting, they were in effect punishing 
the boy, a remand home in the case of young 
persons being equivalent to prison in the case 
of adults, & that, once they had found the 
boy guilty, the justices had no power to 


remand him, as Summary Jurisdiction Act, 
1848, s. 16, only gave them power to remand 
a deft, in custody “ before or during the 
hearing.* 1 For the justices, it was contended 
that in law to remand a person in custody 
was not to punish, that justices were entitled 
to remand a person in custody although he 
could not be arrested or sentenced to im- 
prisonment for the offence charged, & that 
the term “ hearing ” in sect. 16 of the Act 
of 1848 should be construed as meaning the 
whole case from its beginning until its final 
determination by the passing of sentence or 
otherwise:- — Held .* (1) in the absence of 

evidence to the contrary, it must be assumed 
that the first remand was made by the justices 
on Feb. 7 in accordance with the Summary 
Jurisdiction (Children & Young Persons) 
Rules, 1933, r. 11, which empowers & directs 
them, “ where the child or young person 
is found guilty of an offence,” to “ consider 
the desirability of remanding the child or 
young person for such inquiry as may be 
necessary ” ; (2) the observations made by 
the chairman of the justices on Feb. 14, 
when the second remand was made, showed 
quite clearly that the young person was 
being remanded for the indirect purpose of 
punishing him by means of the act of remand, 
&, as the order of that date was, therefore, 
obviously made in excess of jurisdiction, it 
must be quashed ; (3) tho justices had power 
to make the order of Feb. 21. — R. v. Toyn- 
bee Hall Juvenile Court JJ., Ex p. 
Joseph, [1939J 3 All E. II. 16; 108 L. J. 
K. B. 649 ; 161 h. T. 37 ; 103 J. P. 279 ; 
55 T. L. R. 845 ; 83 Sol. Jo. 607 ; 37 L. C. R. 
440, D. C. 


to arrest party.] — Clark® v. Plummer 
& Maroellub, [1928J I D. L. R. 941 ; 
[1928J 1 W. W. R. 234.— CAN. 


sh. Contracted in district in 

which action brought .] — Re Lewis, 
Ex p. Electrolux, Ltd. (1928). 28 
S. R. N. S. W. 578 ; 45 N. S. W. W. N. 
185.— AUS. 


•J. Action for rates .] — 

Brisbane City Council v. Hodge 
[1928] 8. R. Q. 102; 22 Q. J. P. R. 63. 


PART VI. SECT. 4. 

d i. On waiver of priority 

by justice in favour of acting police 
magistrate .] — An information under 
Liquor Act, R.S.S., 1930, having been 
laid before a justice of the peaoe, he, 
by endorsement thereon, authorised & 
requested a certain named acting police 
magistrate in 6c for the city of Saska- 
toon to adjudicate on the complaint. 
When the complaint came up for hear- 
ing 6c before the acting police magis- 
trate had dealt with it in any way, the 
police magistrate had resumed his 
duties & be tried the case 6c convicted 
the accused : — Held : the fact that the 
acting police magistrate did not 
formally reqnest the police magistrate 
to adjudicate did not prevent the 
latter from having jurisdiction. More- 
over the waiver of priority by the 
jnstioe of the peace to the named acting 
polio© magistrate was not to be taken 
as a waiver to the latter personally hut 
to the acting police magistrate &, ipso 
facto , to the police magistrate. — R. v. 
Jim Sing, [1035] 1 W. W. R. 136.— 


g L .]■— 0«. ; whether a magis- 

trate within Part XVI. of the Code has 


power to suspend sentence when acting 
under Part XV. of the Code. — R. v. 
Morrell (1933), 7 M. P. R. 312 ; 61 
O. O. G. 247.— CAN. 

sk. Theft — Goods under 125.] — One 
justice of the peace has no jurisdiction 
to try charges for theft of goods under 
the value or 125. — R. v. Dean, [1938] 1 
D. L. R. 591 ; 12 M. P. R. 361.— CAN. 


PART VI. SECT. 6. 

p !. In respect of violation of Customs 
Act — Whether limited by value of goods.] 
— R. t>. Boutilier, [1928 J 2 D. L. R. 
555 ; 49 Can. Grim. Gas. 312.— CAN. 

sk. No power to convict under 
Customs Act, 1927, a. 217.]— R. v . 
Dean, [1931] 2 D. L. R. 84 ; 55 Can. 
C. C. 11 ; 3 M. P. R. 15.— CAN. 


si. .] — Re Bates, [1931] 

D. L. R. 940 ; 55 Can. C. C. 64 ; 
M. P. R. 459.— CAN. 


I 
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PART VI. SECT. 7. 

sm. Discretion to order trial before 
regular court .] — While under Jnvenile 
Delinquents Act, 1929, the Juvenile Ct. 
has jurisdiction to conduct the trial of 
any offence committed by a child 
within the statutory age limit, yet, 
sinoo sect. 9 of the Act provides that ho 
may in his discretion order the child to 
be proceeded against by indictment 
in the ordinary cotirse, It would seem 
that the better course for him to pursue 
is to make such an order where the 
alleged offence is a very grave one. 
such as arson. — R. v. H., [1931] 2 
W. W. Jt. 917.— CAN. 

sn. Jurisdiction — Offender under age 
when offence committed — Over age when 
tried.}— The exclusive Jurisdiction of 


the Juvenile ot. extends to the case 
where, although tho oilendor was under 
eighteen years of age at the time tho 
offence was committed, ho Is over that 
age when put on trial. — It. v. Carda- 
RELLI (B. C.), [1930] 1 D. L. R. 575 : 
[1929] 2 W. W. R. 223 ; 52 Can. Crlm. 
Gas. 267.— CAN. 


so. Duty of judge of ordinary court — 
To quash charge against juvenile de- 
linquent.]— R. v. Roos, [1932] 3 
W. W. R. 372 ; 46 B. O. R. 235,— 

CAN. 


sq. Review of decision — Whether 
certiorari lies .] — On a motion for a 
writ of certiorari for the quashing ot 
an order made in tho Juvenile Ct,, 
under Child Welfare Act, O. A., 1924, 
Sc amendments, for the maintenance 
of a neglected child ,: — Held .* since 
it was within the jurisdiction of the 
Juvenile Ot. Judge to make tho findings 
he made, on the evidence, as to tho 
date of the apprehension Sc the place 
of residence of the child, & thoro was a 
right of appeal given by tho Act, these 
findings couid not he questioned on 
certiorari. — Re Kowaliuk, Children ’8 
Aid Society of Winnipeo v. Brook- 
lands (Village), [1933] 3 W. W. H. 
476 ; [1934] 1 D. L. R. 678 ; 41 

Man. L. R. 463 ; 61 0. C. O. 27.— CAN. 


so. Expenses — How payable .] — The 
effect of Children & Young Persons 
(Scotland) Act. 1932, is to make the 
jnvenile cts. set up thereby part of the 
Justice of the peaoe ot. ; tho Justices* 
fiscal Sc clerk are tho proper persons 
to act respectively as prosecutor Sc 
clerk ; & the consequent expense falls 
to be defrayed by the oounty oouncll 
out of the rates. — Boase t». Fife 
County Council, [1937] 8. C. (H. L.) 
28.— SCOT. 
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Part VII— Indictable and 

381a. Duty of Justices.] — Under Criminal Justice 
Act, 1925 (c. 86), s. 24 {1), justices are 
required, as a preliminary to any decision as 
to dealing summarily with an indictable 
offence, to take into consideration the 
character & antecedents of the accused. — 

B. v, Sheridan, [1937] 1 K. B. 223 ; [1936] 

2 All E. R. 883 ; 106 L. J. K. B. 6 ; 155 
L. T. 207 ; 100 J. P. 319 ; 52 T. L. R. 626 ; 

80 Sol. Jo. 535 ; 34 L. G. R. 447 ; 26 Or. 

App. Rep. 1 ; 30 Cox, C. C. 447, 0. 0. A. 

nnotations : — Refd. R. t>. Grant, [1936] 2 All E. R. 1156 ; 

A R. v, Manchester JJ., Ex p. Lever, [19371 2 K. B. 90. 

384a. " Before eharge gone Into.”] 

— Deft., who was represented by a solr., was 
charged before a ct. of summary jurisdiction 
with an offence for which, if convicted, he 
would be liable to imprisonment for a term 
exceeding three months. He was not in- 
formed' of his right to trial by a jury on 
appearing before the ct., before the charge 
was gone into, but he was so informed after- 
wards, when all the evidence had been heard, 
but before the ct. had announced their 
decision. Deft, protested twice by his solr. 


Summary Offences. 

that he could not at that stage be put to 
this election, but on being informed by the 
chairman that if he did not elect, the case 
would be sent for trial, he stated by his solr. 
that he would be dealt with summarily. 
'Deft, was then convicted & fined: — Held: 
the proceedings were a nullity as the giving 
of that information to the person charged on 
his appearing before the ct., “ before the 
charge is gone into,” in accordance with 
above sect, is a condition precedent to the 
validity of the subsequent proceedings. 
Accordingly the conviction was quashed. — 
R. c. Dixon, Southampton Justices, Ex p. 
Portbous (1929), 142 L. T. 597 ; eub nom , 
R. v. Hampshire Justices, Ex p . Portbous, 
94 J. P. 70 ; 46 T. L. R. 157 ; 28 L. G. R. 
84 ; 29 Oox, O. 0. 113, D. O. 

343'. Add. Annotation: — Folld. R. v. Dixon, 

* Southampton Justices, Ex p. Porteous (1929), 

• 142 L. T. 697. 

845. Add, Annotation : — As to (1) Folld. R. v. 
Dixon, Southampton Justices, Ex p, Porteous 
(1929), 142 L. T. 697. 


PAHT VII. SECT. 8. 

kkl. .} — R. e. Lei Sow (B. O.), 

[1922] 2 W. W. R. 208 ; 06 D. L. R. 
146 ; 37 Can. Grim. Gas. 190. — CAN. 

kk 11. .) — The consent of accused 

la neoessary to trial by a police magis- 
trate of a charge of Intoxication while 
In charge of a oar. — R. v, Bixel (1933), 
00 O. 0. O. 83. — CAN. 

kk ill. .] — There must be formal 

election or express waiver In a trial 
under Part XlV. — R. v, Dauphinee, 
[19361 1 D. L. R, 480 : 8 M. P. R. 
320 ; 63 C. C. O. 90.— CAN. 

kk iv. .] — There la no right to 

elect summary trial unless the magis- 
trate proposes to deal with the case 
summarily. — R. c. Mack, [1939] 1 
D. L. R. «63 ; 71 O. C. O. 257. — CAN. 

kk v. .] — On appeal from a con- 
viction on a summary trial for an 
offence which can be so tried only with 
the consent of the accused, it was 
objected that it did not appear on the 
face of the proceedings that all the 
requirements of sect. 781 (2) of the 
Criminal Code, 11. S. C., 1927, had 
been oomplied with : — Held ; since 
the formal record of conviction was to 
the like effect as Form 55 it complied 
with sect. 799. &, therefore, the point 
raised was settled conclusively against 
accused. — R. v. Birniatski, [1939] 
2 W. W. R. 173. — CAN. 


I. 


Where on 


being charged with an offence under 
sect. 392 (a) of Code (taking, eto., 
without consent of the owner cattle 
found astray) the accused elects to 
be tried summarily, & the magistrate 
finds that the evidence does not 
establish the offenoe charged but is of 
opinion that ft does establish an 
offenoe (a gibater offence) under 
sect. 809 (theft of cattle) m amends 
the information, the accused should be 
Informed specdfioally in compliance 
with sect. 781 of the Code, of the nature 
of the new oharge At of his right to 
elect to be tried summarily or other- 
wise, Ac only when the accused then 
elects to be tried summarily does the 
magistrate have jurisdiction on the 
new charge. — H axlett v. Roes, [1934] 
1 W. W. R. 258 ; 02 a 0. 0. 193J-CAN. 

nnl . Where new trial ordered — 

Jury trial asked for in notice of appeal,) 


— R. v. Mattens, [19281 4 D. L. R. 
831 ; 50 Can. Grim. Oas. 286.— CAN. 

nn ii. .] — Where a new trial 

is ordered of a charge on which the 
accused had the right to, Sc did, elect 
a speedy trial, he is not entitled to re- 
elect. — R. v. Geb DVCR hJM. [1936] 
3 W. W. R. 170 ; 4 D. L. R. 464 ; 66 
Can. O. C. 304 ; 51 B. O. R. 61 ; revsd., 
[1937] 4 D. L. R. 660 ; 69 Can. C. O. 
88.-— CAN. 

nn ill. Corporation.) — Where 

a corpn. is charged with keeping a 
disorderly house contrary to sect. 229 
of Criminal Code, the jurisdiction of 
a magistrate to try the charge in a 
summary way under Part XVI. of the 
Code Is dependent upon the consent 
of the corpn. given by its attorney 
appearing on its behalf. — R. v. Calgary 
Club. (1931) 8 W* W. R. 601 ; [1932] 
1 D. L. R. 443 ; 57 Can. C. O. 168 ; 
26 Alta. L. R. 118.— CAN. 

qq 1. .V — A magistrate may try 

accused without her consent for 
keeping a disorderly house. — R. t>. 
Badle, [1935] 8 D. L. R. 75 ; 63 O. C. O. 
192 ; 8 M. P. R. 378.— CAN. 

rr J. .J — R. t>. Njclson (1801), 8 

B. 0. R. 110.— CAN. 

ggg i. Proceedings wider Opium dk 
Narcotic Drug Act, 1928.}— R. v. Law 
Hing Lot (B. C.), [1926] 2 W. W. R. 
543 ; 46 Can. Crim. Oas. 75.— CAN. 

ggg li. .] — R. v, Sam Hing, 

[1926] 1 D. L. B. 1000 : 45 Can. Grim. 
Gas. 202 ; 58 0. L. R. 370.— CAN. 

m Ui. .] — R. 

[1927] 3W.W.R, 40 
Gas. 8.— CAN. 

m iv. .] — Be R, v, Rutherford 

[19271 4 D. L, R. 434 ; 48 Gan. Grim. 
Gas. 237 ; 60 O. L, R. 654.— CAN. 

mmm i. Necessity for consent 

of aocused.) — Lambert v, R. (1926), 47 
Gaa^Un. Oas. 169 ; Q. R. 49 K. B. 


m Ui. .] — R. v. Darns (Man,), 

1927] 3 W. W. R. 400 ; 49 Gan. Grim. 


ii. .1 — R. v. Bonnes 

47 Gan. Grim. Gas. 193; 60 
O. L. R. 189. — CAN. 

mmm ill. — — . )— R. v. Johnson 

MoKama* (1927), 46 Gan. Grim. Oas. 
265 ; 69 N. 8. R. 326.— CAN, 

mmm Iv. .] — R. v. Zaninb, 

[19311 1 W. W. R, 193 ; 1D.L.B. 
941.— CAN, 
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ooo 1. .] — R. v. Darns (Man.), 

[1927] 8W.W.R. 400 ; 49 Can. Grim. 
Oas. 8.— CAN. 

ooo U. Opium <t Narcotic Drugs 

Act.) — Under Opium & Narcotio Drugs 
Act, a magistrate may hear a charge 
summarily, without putting the accused 
to his election. — Viau e. Otis (1927), 
44 Que. K. B. 406.— CAN. 

am. Indictable offences triable sum- 
marily — Inoest.) — The Juvenile Ct., or 
the magistrate presiding in that ot. 
has no jurisdiction to summarily try 
an adult for incest. — Leroux v. R., 
[19281 1 D. L. R. 299 ; 49 Can. Grim. 
Cas. ill ; 44 Que. K, B. 308.— CAN. 

sp. Indecent assault ] — Where a 
person is charged before a magistrate 
in British Columbia (& in the other 
provinces Sc territories mentioned In 
seot. 777 (c) ot the Code) with an indecent 
assault upon a female, the magistrate has 
jurisdiction under sect. 777 to try the 
accused without the accused's oonsent, 
unless in the magistrate’s opinion the 
assault charged was with intent to 
commit rape. The magistrate's opinion 
is to be arrived at after such an inquiry 
as indicated by sect. 781, i.e, by an 
informal examination of Crown wit- 
nesses Sc, in any event, before calling 
upon the accused. The conviction for 
Indecent assault need not, however, 
set forth that in the magistrate's 
opinion the assault was not with intent 
to commit rape. — R. v. Ah Sing, £1937 J 
8 W. W. R. 185.— CAN. 

•r. ,] — The fact that a con- 

viotion by a magistrate, exercising 
absolute jurisdiction under sects. 777, 
773 ( h ) of Criminal Ooda, for an 
indecent assault on a female does not 
show on its face that he bad formed the 
opinion that the offenoe did not 
amount to an attempt to commit rape, 
does not render the conviction invalid, 
although the forming of said opinion is 
a prerequisite of his jurisdiction to 
oonviot for indecent assault. — R. «. 
Ollbob, [1938] 1 W. W. ST 651 : 2 
D. L. R. 574 ; 8 F. L. J. (Can.) 35.— 
GAN. 

sv. Obstructing officer.) — A stipen- 
diary magistrate has jurisdiction to try 
the offenoe of obstructing an officer 
without oonsent of accused. — R. e. 
RHODnvmacB (No. l) (1936), 67 Gan. 
O. C. 359.— CAN. 
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Part VIII. — Procedure under 

877. Add, Annotation: — -Reid. Joel v. Barclay, 

[1037] 1 All E. R. 300. 

432. Add, Citation 2 B. R. A. 626. 

483* After this case add : — 

Service by post.] — See Service of Process 
(Justices) Act, 1933 (c. 42). 

488a. Omission in copy — Signature.] — Where 

a summons, issued by a magistrate at a 
metropolitan police ct., commanding a deft, 
to answer an information for breach of a 
nuisance order previously made against deft. 


Summary Jurisdiction. 

in the ct., is in all respects in the proper form 
& duly signed by the magistrate, the omission 
through inadvertence from the copy of the 
summons which is served upon deft, of the 
signature of the magistrate or any signature 
is a mere defect in form which does not 
invalidate that copy of the summons or the 
service thereof. — R, v. Hay Halkestt, Ex p . 
Rush, [1929] 2 K. B. 431 ; 98 L. J. K. B. 
497 ; 141 L. T. 619 ; 93 J. P. 209 ; 45 

T. L. R. 607 ; 27 L. G. R. 623 ; 28 Oox, 
0. C. 648, D. C, 


PART VIII. SECT. 1, SUB-SECT. 1 

d 1. .] — R. v. O'Hara 

(N. JBj) (1927), 48 Can. Crlm. Cas. 281. 

I i. .] — Stmble : a sworn in- 

formation should never be amended 
unless res worn. — R. v. Needham, [1931 ] 
O. R. 303 ; 55 Can. C. C. 338.— CAN. 

f ii. On appeal .] — Where guilt 

is established from the evidence, a 
defective information should be cured 
on appeal under sect. 1124 of the Code. 
— R. v, Reid, [1935] 3 D. L. R. 547 ; 
64 Can. O. 0. 124 ; 5 F. L. J. (Can.) 84 ; 
sub nom. Re Reid, 9 M. P. R. 45 7.— CAN , 

so. Information laid by telephone .] — • 
C. signed an information for an offenoe 
against Canada Temperance Act, 
leaving the date Sc a place for the 
magistrate's name in blank, & mailed 
it to magistrate J. He, being ill, 
handed the information to magistrate 
M. C. then requested magistrate M., 
over the telephone, to take the informa- 
tion & to issue a summons thereon. 
Summons was Issued Sc, at the hearing, 
after the evidence was all in, deft. 'a 
counsel appeared Sc objected to the 
magistrate’s Jurisdiction, but took no 
further part in the proceedings : — 
Held : the information was improper, 
because not laid Sc signed before the 
magistrate & the magistrate acted 
without jurisdiction. — H. v . Murray, 
Ex p. Oopp (1910), 40 N. B. R. 289 ; 
9 E. L. R. 519.— CAN. 

sp. Disagreement of justices — Right 
to lay second information.] — (1) Where 
on the hearing by two justices of the 
peace of an Information laid under 
Excise Act, R. 8. C., 1927, they are 
divided in opinion Sc, therefore, fail to 
reach a decision, sect. 129 of said Act 
does not prohibit the laying of a new 
Information before two other Justices. 

(2) Semble : It is not open to the 
judge on an appeal from a conviction 
on the new information to find lack of 
jurisdiction. The better, if not the 
only, course for the accused to take 
is to raise the question of jurisdiction 
by certiorari . 

(3) Notwithstanding sect. 1122 of the 
Criminal Code, the taking of the appeal 
is not a waiver of obfecfcion to the 
jurisdiction. — L ane v. Kkenkewich, 
[1038] 1W.W.R. 522. — CAN. 

st. Summons issued after informa- 
tion sworn — Right to elect whether to 
proceed on summons or information.}-- 
The prosecutor was arrested on Aug. 26, 
1988, Sc charged with being unlawfully 
Sc knowingly concerned In the Illegal 
importation of cattle, contrary to 
Customs Consolidation Act, 1876 (c. 
86). He was remanded on bail until 
Sept. 11, 1988. An order was made 
on Sept. lh 1938. adjourning the trial 
until Oct. 9. An information was 
sworn on Oct. 4, 1983, by an officer of 
Customs Sc Excise in which it was 
charged that the prosecutor was 
knowingly concerned to an attempted 
evasion of Customs duty on cattle 
imported from the Irish Free State 


into Northern Ireland with intent to 
defraud the Revenue. A summons, 
dated Oct. 4, 1933, to attend on 
Oct. 9, 1933, was issued against the 
prosecutor in pursuance of the informa- 
tion. The prosecutor attended at 
the petty sessions ot. to answer the 
charge for which he had been arrested, 
when it was stated by the solr. who 
appeared for His Majesty’s Customs Sc 
Excise that he would withdraw the 
original charge & proceed on foot of 
the summons. The solr. for the 

S roseoutor then withdrew from the case 
: the ot. heard the summons & oon- 
vioted the prosecutor of the offence 
charged Sc adjudged that he should 
pav the sum of £269 6s. 6 d. or In 
default be imprisoned for six months : 
— Reid : the procedure adopted was 
perfectly regular, Sc the ct. had power 
to elect, right up to the time or con- 
viction, whether to prooeed on in- 
formation or on summons. — R. (Mao- 
kin) v. Armagh County Justices, 
[19341 N. I. 204.— IR. 

•w. Amendment of complaint — Cleri- 
cal error.] — Leave to amend a clerical 
error in a sworn complaint may be 
granted at the hearing. — Bell v. 
Parent (1903), 7 Can., CTO. 465. — CAN. 

•z. Committal for trial on defective 
information .] — An accused may be 
committed for trial upon an informa- 
tion which is too defective to support a 
conviction. — R. v. Edwards, [1938] 1 
D. L. R. 525 ; 69 Can. C. O. 305 ; 
[1938] O. R. 12.— CAN. 

PART VIU. SECT. 1, SUB-SECT. 2.— A. 

dd i. After conviction quashed on 

certiorari .] — Where a conviction has 
been quashed on certiorari the magis- 
trate cannot issue a new summons on 
the old information.— Cummiskey v. 
R., [1938J 3 D. L. R. 774 ; 13 

M. P. R. 180 ; 8 F. L. J. (Can.) 85.— 
CAN. 


PART VIM. SECT. 1, SUB-SECT. 4. 

362 v. .1 — District Ct. Rules, 

r. 8, which was made applicable to 
proceedings under Customs Acts by 
r. 58, provides that where it is intended 
that a summons only shall issue to 
bring a deft, before the ot., the informa- 
tion or complaint may he made either 
in writing or orally, as the district 
justice of the peace shall see fit:— 
Meld: therefore, an information to 
writing required by Customs & Inland 
Revenue Act, 1879, was no longer a 
necessary preliminary to the issue of a 
summons charging an offenoe under 
Customs Acts.— A. -G. v. Hbaly, [1928] 
U. 460.— IR. 

862 Vi. .} — Where a deft. Illegally 

brought before justices objects that 
there is no written complaint or 
summons. Sc is nevertheless convicted 
without either, the conviction .is not 
sustainable Sc win be quashed as having 
been made without Jurisdiction.— 
McCulloch v. Eol kin, Ex p. Eolki f, 


[1929] 8. R. (Q.) 113 ; 23 Q. J. P. R. 
59.— AUS. 


PART VIII. SECT. 1, SUB-SECT. 5.— 
A. (a). 

367 I. Whether alternative offences may 
be charged .] — The accused co. was con- 
victed by a police magistrate on an 
information which charged that it 
“ did sell or cause to be sold ” a certain 
quantity of sugar purporting to be sold 
by weight as 10 pounds which was short 
of that weight, by one pound, contrary 
to sect. 63 of Weights & Measures Aot, 
R. S. C. 1927. The conviction fol- 
lowed the terms of the information : — 
Held : the information was bad for 
uncertainty in that it charged two 
offences In the alternative, but since 
said defect was one of substance within 
sect. 753 of Criminal Code & the proof 
required by that sect, as a condition 
precedent to ftp pit. ’s objection being 
allowed, viz. proof that the objection 
had been raised before the iustioe, 
had not been made, judgment could 
not be given in its favour ; but the 
ct. had power to require tho prosecu- 
tion to elect on whioh charge it would 
proceed. — R. v. Safeway Stores. Ltd. 
(No. 1), [1938] 2 W. W. R. 479.— CAN. 


377 i. What amount to separate 
offences — Not " having opium <£• co- 
caine.”] — R. v. Chow Ben (1925). 45 
Can. Crim. Cos. 152 ; 36 B .0. R. 319 ; 
[1926] 1 W. W. R. 384.— CAN. 


PART VIII. SECT. 1, SUB-SECT. 6.— 
A. (b). 

382 I. Necessity to state time ,] — A 
magistrate has no Jurisdiction to con- 
vict when no time of the commission 
of the offenoe is stated in the informa- 
tion. — R. v. Palmer, Ex p. GOrmerly 
(19S3Jj 6 M. P. R. 68 ; 60 C. C. C. 226. 


- J — R. v. Isbell, 
22 ; 60 Can. Crlm. 


887 vi. 

1928] 4 D. L. R* *>«* , uu 
/AS. 81: 62 O. L. R. 489 : affd., 

1929] 2 D. L. R. 732 ; 51 Can. Crlm. Cas, 
62: 68 O. L. R. 384.— CAN. 

sp. Necessity to state value of property 
— Nature of proceedings dependent on 
>o7ue. J—R. v. Thompson, [1928] 4 
). L. R. 859 ; 50 Can. Grim. Cos. 183 ; 


PART VIII. SECT. 1, SUB-SECT. 6.— 
A. 

■q. A tiomey -General — Where prosecu- 
tion not instituted by minister , depart- 
ment of State or authorised person .] — 
A district justice raised a preliminary 
objection to the hearing of a summons 
charging an offence under Customs Act, 
viz. — that complainant was the At- 
torney-General, the district justice being 
of opinion that under Customs Sc Inland 
Revenue Act, 1879, s. 11, an officer 
of the customs Sc excise must be the 
complainant : — Held : the objection 
was unsustainable as Criminal Justice 
Administration Aok 1924, s, 9 (2). 
authorised the A**<3. to prosecute m 
any ot. of summary jurisdiction in ah 
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485a. — — .] — A summons by a wife for 

arrears of maintenance had been twice ad- 
journed by reason of a statement by the 
husband that he intended to take counter- 
proceedings for the discharge of the order on 
the ground of the wife’s adultery. Upon the 
summons coming on again the husband took 
out his counter-summons returnable on that 
same day & the case was then heard. The 
wife was offered an adjournment, which she 
refused. The summons merely charged 
adultery by the wife in general terms, not 
specifying with whom the adultery was com- 
mitted, or any time or place ; but a letter 
was handed to the wife with the summons 
stating that she was accused of committing 
adultery with a named person & had been 
living with him for 4 years : — Held : there 
is no specified length of time for a return to a 
summons issued by a ct. of summary juris- 
diction, & it is a common practice when a 
party is before the ct. to issue a supplemental 
summons returnable on that day ; it is very 
desirable that a summons should state par- 
ticulars of adultery, but it is not bad in law 
if it does not do so ; any irregularity there 
might have been had been waived by the 
party continuing the case before the justices ; 
in all the circumstances & in view of the 
serious charge made against the wife & the 
alleged adulterer, an order should be made for 
a further hearing, but the t ife should have 
no costs of the appeal. — Olding v. Olding, 
[1930] 3 All B. R. 189 ; 165 L. T. 628 ; 100 


J. P. 524 ; 80 Sol. Jo. 966 ; 30 Cox, C. C. 
479 ; 34 L. G. R. 016. 

439, Add, Annotation : — Consd. Horsfleld v. Brown, 
[1932] 1 K. B. 865. 

448a. When power to take oath.1 — Oath 

before Justices Case (1611), 12 Co. Rep. 
130 ; 77 B. R. 1405. 

Annotation : — Apld. Bane v. Methuen (1834). 2 L. J. O. 8. 
O. P. 121. 

40Q. Add, Annotation : — Consd. R. v. Philips, R. v. 

Quayle, [1938] 3 All E. R. 674. 

470. Add, Annotation : — Retd, Williams v. Russell 
(1933), 149 L. T. 190. 

500a Not necessarUy right of property.] 

— A local Act authorised the corpn. to 
make a bye-law prohibiting the playing of 
mechanical organs anywhere in the borough. 
In 1892 the corpn. made such a bye-law. 
The applt. was summoned for playing such 
an organ in the borough in breach of that 
bye-law on Apr. 7, 1923. He claimed a 
right so to play the organ by virtue of a 
licence which had been given to him by the 
‘ lord of the manor, & contended that the 
jurisdiction of the justices was thereby 
ousted. The justices convicted him, & 
stated a case : — Held : the appeal must be 
allowed & the conviction quashed, because 

(а) the local Act expressly saved “ all rights 
of a profitable or beneficial nature in, over 
or affecting the commons ” that had been 
exercised before the passing of the Act ; 

(б) the lord of the manor had, before 1890 


caBeB In which a prosecution Is not 
Instituted by a minister, dept, of State, 
or authorised person. — A.-G. Hsaly , 
[19281 I. B. 460.— IR. 


person be brought before him. If 
convenient. — R. v . Isbell. [1928] 4 
D. L. R. 322 ; 50 Can. Crim. Cas. 81 ; 
62 O. L. R. 480.— CAN. 


PART VIII. SECT. 1, SUB-SECT. 7. 

a I. .] — R. (Reed) v. Youre- 

CHUK, [1933] 2 W. W. R. 511.— CAN. 

PART VIII. SECT. 2, SUB-SECT. 1.— D. 

d i. Constable must show 

accused could not conveniently be met 
with.}— Re Musial (N. S.), [1929] 1 
D. L. R. 708 ; 51 Can, Crlm. Cas. 142. 
—CAN. 

d li. .] — Where a summons is not 

servod personally, its nature must be 
explained to the person with whom it 
is left. — Cummiskey v, R. (1938), 12 
M. P. R. 420 ; sub nom . Ex p. Cum* 
MISKKY, 7 L. Jo. 245. — CAN. 

f i. Impossibility of waiver .] — 

A summons issued under Highway 
Traffic Act was not served within 10 
days of the offences as required by 
sect. 52 of the Act : — Held : appear- 
ance & plea did not waive the delay. A 
statutory Ume limit cannot be so 
waived. — Re Ellerby (1930), 53 

Can. C. C. 355 ; 65 O. L. R. 167.— 
CAN. 

g i. .}—Re David (N. S.), 

[19291 2 D. L. It. 701 ; 51 Con. Crlm. 
Cas. 199.— CAN. 

d 111. .] — Conviction quashed as 

summons not personally served. — 
CumafiKEY V, R., [1938] 2 D. L. R. 
780 ; 70 C. C. C. 380.— CAN. 

PART VIII. SECT. 2. SUB-SECT. 2.— A. 

%r. Refort whom returnable.) — Where 
a magistrate or Justice with general 
Jurisdiction, takes an information for 
an lndjotable offence under the Code. 
sr. 653. 654, & issues his warrant, that 
warrant Is returnable before him or 
before any other M Justice ’’ having 
territorial Jurisdiction at the place 
where the issuing justice had his 
Jurisdiction, but subject to the light 
of the latter to direct that the accused 


PART VIII. SECT. 4, SUB-SECT. 1. 

■a. Summary tried of indictable 
offence — Criminal Code, s. 884.1 — R. 
v. Roberts (Sask.), [1928] 1 D. L. R. 
260 ; [1827] S W. W. R. 844.— CAN. 


sb. Effect of adjournment — On juris- 
diction of magistrate — Child Welfare 
Act .) — The word “ heard ” in sect. 
184 (2) of Child Welfare Act, C. A., 
1924 (o. 30), includes " partly heard ” ; 
& if a case is continued from day to day 
it is " heard ” on each day it is spoken 
to until it is finally heard, tried, deter- 
mined & adjudged. — Director op 
Child Welfare r. St. Clements, 
Rural Municipality of, [1930] 1 
W. W. R. 395 ; 2 D. L. R. 255 ; 38 
Man. L. R. 482.— CAN. 


PART VIII. SECT. 4. SUB-SECT. 2. 


k {. Nrw magistral? — Duty to 

rehear evidence ,] — R. v. Claremont 
(1931), 56 Can. C. C. 197.— CAN. 

k ii. Evidence on another similar 

charge heard — Convict ion invalid, 1 — R. 
v. Roche (1931), 56 Can. C. C. 203.— 
CAN. 


o I. Power to authorise another 

justice to act . ) — The Magistrates Act, 
R. S. 8., 1920, s. 9, which providee 
that at the request of the justice 
before whom the information or com- 
plaint was made any other justice may 
“ take part in the oase,' 1 does not 
merely empower the first Justice to 
call In another justice to act with him 
in the case, but empowers him to 
authorise another justfoe to adjudicate 
solely in the matter. — Babiuk v, 
Anderson, [1929] SD.L.R. 944 ; 1 
W. W. R. 728 ; 52 Can. Grim. Cm. 23 ; 
23 8. L. It. 377.— CAN. 


PART VIII. SECT. 4, SUB-SECT. 3. — A# 
st. Arraignment — Necessity for plea 
by defendant .) — Accused was convicted 


28 


before a stipendiary magistrate on a 
charge of having been in possession of 
a still, contrary to the provisions of 
Excise Act. On an application for a 
writ of habeas corpus with certiorari in 
aid, the proceedings disclosed that 
accused had not been called upon to 
plead to the charge : — Held : calling 
upon accused to plead is an essential 
part of the arraignment & the oon- 
viction should be quashed. — R. v. 
Chew Deb (1828), 41 B. C. R. 403.— 
CAN. 

PART VIII. SECT. 4, SUB-SECT. 3.— 
B. (a). 

471 ii. .] — The rule that 

there is no power to subpoena a deft, 
to an information as a witness or to 
serve him with process lu the nature 
of a subpoena duces tecum in order to 
bring his body into ct. for the purpose 
of identification, applies to a prosecu- 
tion for an offenoe created by a by-law 
of the city of Edmonton. — R. v. 
Kellas, [1932] 3 W. W. R. 225.— CAN. 


PART VIII. SECT. 4, SUB-SECT. 3.— 
B. (b) til. 

484 1. Further charoe preferred.) 

— When accused is brought before a 
magistrate after being properly arrested 
he can be proceeded against on a fresh 
charge, although a summons command- 
ing his appearance or warrant for 
arrest has not been issued thereunder. 
—Re Lamb (Man.), [19271 1 W. W. R. 
432 ; 47 Can. Grim. Cas. 277.— CAN. 


PART VIII. SECT. 4, SUB-SECT. 3.— 
B. .(b) fv. 

490 i. Objection taken at time 

of appearance.) — R. v. Murray, Ex p, 
Oqpp (1916), 40 N. B. R. 289 ; 9 
E. L. R. 619.— CAN. 


PART VIII, SECT. 4» SUB-SECT. 6. 

q I. .1 — R. e. McDonald, (1928) 

2D.LuR.787; 50Con.aC.65.- 
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A continuously until these proceedings, 
licensed the playing of such organs on the 
commons <& had received between £300 & 
£400 annually in respect of such licence ; 
(c) the applt. had played his organ on a part 
of the commons in pursuance of such a 
licence ; & (d) the claim was not “ impossible 
in law ” & ousted the jurisdiction of the 
justices ; Semble : there is no sufficient 
authority for the proposition that the right 
which alone will avail is the right of property. 
— Andrews v. Carlton (1928), 93 J. P. 
65, D. C. 

503a. Breach of bye-laws — Playing football 

in street — Open space intersected by public 
footpaths — Claim overruled.]— Pearson v. 
Whitfield (1888), 62 J. P. Jo. 708, D. C. 

503b. Auction held in street.] — A bye- 

law made it au offence to sell goods, etc., by 
auction in any street of a city without 


the leave of the constable. C. being sum- 
moned for selling on a plot of ground, set 
up the defence that it was private property, 
& not part of a street : — Held : this was a 
bond fide claim of title, & the justices properly 
declined jurisdiction. — Phillips v. Canham 
(No. 1) (1872), 30 J. P. 310. 

545. Add. Annotation : — Apld. R. v . Southampton 
Justices, Ex p. Tweedie (1932), 102 L. J. 
K. B. 11. 

555. Add. Annotation : — Refd. R. v. Toynbee Hall 
Juvenile Court JJ., Ex p. Joseph, [ 1939 ] 3 
All K. R. 16. 

564a. Charges against two drivers — Decision on 
first arrived at — Announced after hearing of 

second.] — R. v. Chambers (1939), 83 Sol. Jo. 
439, D. C. 

593. Add. Annotation : — Consd. Pointon v. Cox 
(1926), 136 L. T. 506. 


PART VIII. SECT. 4, SUB-SECT. 7. 

• 0 . Power to order arrest of witness — 
Criminal Code. a. 075.1 — Ex p. Coyle 
(P. E. I.), [1927] 4 D. L. R. 1129 ; 49 
Can. Grim. Caa. 91.— CAN. 


PART VIH. SECT. 4. SUB-SECT. 8. 

ad. Must be according to rules of 
evidence.}— R. v. Dunn (Oat.) (1926), 
45 Can. Grim. Caa. 139.— CAN. 


g i. .] — R. v. Lapointe, 

[1931] t D. L. R. 933 ; 55 Can. C. C. 9. 
—CAN. 

p I. .] — A Justioe of the peace 

has no authority to administer an oath 
to accused , & examine him thereunder, 
after he has pleaded guilty. — R. 
(Aldridge) v. Brown, [1927] 3 

W. W. R. 335.— CAN. 

p 11. Necessity for .] — In the case 

at least where the Jurisdiction of a 
magistrate is restricted to a certain sub- 
division, e. 0 ., an electoral district, of 
the more publicly well-kuown divisions 
of the province, such as counties, he 
cannot take Judicial notice that the 
place of an alleged offence Is within the 
area of his Jurisdiction. — R. v. Wong 
SIM, [19341 3 W. W. R. 253 : 62 

O. O. C. 268.— CAN. 

r 1. .] — R. v. Stephens, R. 

e. Lahay (Ont.) (1926), 45 Can. Grim. 
Gas. 123.— CAN. 

a !. .1 — The drawing of the 

inference of guilt from circumstantial 
evidence Is for the magistrate ft not 
for the Ot. of Appeal. — R. v. Atherton 
ft Watson (1933), 6 M. P. R. 103.— 
CAN. 


b i. .1 — A oonviction should 

not be Quashed merely because the 
evidenoe at the hearing is not shown 
to have been taken by a stenographer 
who was a “ duly sworn official et. 
stenographer *' as provided In Criminal 
Code, 1927, s. 683. — R. v. Fialka, 
[1984] O. R. 854.— CAN. 

sv. Identification — Sufficiency of. J— 
On the hearing of an Information for 
an oflenoe deft, who had been served 
with the summons did not himself 
appear, but was represented by his 
sob*. The only evidenoe to identify 
deft, with the offender was that the 
offender had at the time of the oflenoe 
given, as his own, a name ft address 
which corresponded with those of deft. 
Deft, was convicted : — Held : the 
evidenoe was admissible, ft was In the 
droumstanoes sufficient to Justify the 
conviction. — Blyth t>. Carter, (1983) 
V. L. R. 438 ; Argus L. R. 484.— AUS. 

•x. Power of magistrate to caU wit- 
ness.}— A et. of petty sessions has no 
right to call a witness propria motu if 
either side objects, unless something 
has arisen ex improviso on the part or 
deft, which no human ingenuity could 


have foreseen. — D awson v. Zammit, 
Exp. ZAMMrr, [19301 Q. S. R. 322 ; 30 
Q. J. P. R. 103.— AUS. 


PART VIII. SECT. 4, SUB-SECT. 9. 

545 li. .] — R. v. Henderson, 

Ex p. Brindle (N. B.), [19261 2 
D. L. R. 583 ; 45 Can. Crim. Oas. 310. 
—CAN. 


PART VIII. SECT. 4, SUB-SECT. 10. 

sf. To call further evidence .] — It is 
within a magistrate’s discretion to 
allow the prosecution to adduce further 
evidenoe after its case has been closed. 
— R. ( Barker) v. Smith, [1927] 4 
D. L. It. 410 ; [19271 2 W. W. R. 722 ; 
48 Can. Crim. Cas. 249 ; 21 Sask. 

L. R. 600.— CAN. 


PART VIII. SECT. 4, SUB-SECT. 11. 

556 ill. .] — On a prisoner 

being brought before a magistrate for 
trial on the day of the arrest the 
magistrate was informed, both by the 

S risoner & by telegram from a counsel, 
lat the lattor had been retained for the 
defence & was requested by them to 
grant an adjournment to permit of 
the counsel's attendance : — Held : the 
refusal under such circumstances of 
a reasonable remand was a wrongful 
denial to the accused of tbe right given 
him by Criminal Code to make a full 
defence & have bis counsel present. 
The discharge of the prisoner was. 
therefore, ordered. — R. r . Hallciiuk 
(Elohuk), [1928] 1 D. L. li. 731 ; [1928] 
1 W.W. R. 646.— CAN. 

d (p. 345) i. .]— R. v. 

Dupras, Ltd., R. v. Latbaversb, 
[19271 3 D. L. R. 399 ; 47 Can. Crim. 
Cas. 324,— CAN. 


d (p. 345) li. Discretion to adjourn — 
Length of time.] — Where an accused 1 r 
out on bail an adjournment of a pre- 
liminary inquiry may be for more 
than eight days; the limitation of 
eight days imposed by sect. 679 (c) of 
tbe Criminal Code on a ” remand " is 
entirely for the benefit & protection of 
an accused who is in custody. — R. v, 
Solloway, R. v. Mills, [1930] 1 
W. W. R. 486 ; 53 Can, C. C. 180 ; 24 
Alta. L. R. 404.— CAN. 

g i. Number of adjournments .] — 

Messenger t»~ Parker (1885). 18 
N. 8. R. (6 R. ft G.) 237 ; 6 C. L. T. 
444.— CAN. 


of adjournment — Charge 
Ac t — Whether magistrate 


under ^ 

deprived „ 

Taylor, [1§261 3 D. L. R. 34 : [19201 
2 W. W. R. 175 : 40 Can. Crim. Cas. 
60 : 20 Sask. L, R. 463.— CAN. 

n. Irregular adjournment — Loss of 
jurisdiction — Recovery by appearance of 
accused . }— Where a magistrate lost 

9Q 


Jurisdiction over the person by reason 
of irregular adjournments, he was held 
to have recovered it by the appear- 
ance of the accused at the adjourned 
hearing. — lie Stephenson, (1937) 1 
D. L. R. 796 ; 11 M. P. R. 149.— CAN. 


PART VIH. SECT. 4, SUB-SECT. 18. 

h I. Evidence as to one. J — Applt. 

was convicted after a summary trial 
by consent, for unlawfully issuing trad- 
ing stamps *' to one H. & others.’* The 
only evidence adduced at the trial 
was directed to the sale to H. alone, 
& that sale was proven. On appeal : — 
Held : whatever might be said in 
support of the contention that the 
oonviction was one for more than one 
offence & therefore bad for duplicity, 
it could not be said that any sub- 
stantial wrong or miscarriage of justice 
had occurred, ft, therefore, the appeal 
was dismissed. — R. v. Smith, [1932] 1 
W. W. It. 131 : 44 B. C. R. 422.— CAN. 


■m. Charge not supported by evidence 
— Substituted charge — Whether two 
charges .] — Justices cannot convict a 
man unless a legal offenco Is proved, 
& they cannot convict him of an offence 
with which he has not been charged, 
but. If be is properly before them on an 
information which discloses no oflenoe, 
or which charges an offence which is 
not sup ported by the evidence, he may 
be orally charged with any other 
offence which the evidenoe is sufficient 
to support, ft, subjoct to being given 
a proper opportunity of meeting it, 
may bo oonricted of it. In such a oaso 
there are not two independent charges 
pending against appet. at the same 
time. — Re Singleton, Ex p. Williams 
(1928), 28 8 . R. N. S. W. 016 ; 45 
N. 8 . W. W. N. 189.— AUS. 


PART VIII. SECT. 5, SUB-SECT. 1. —A. 

d I. .1 — Deft, was convicted 

by a district Justioe of an offence under 
Fisheries Act, 1924, but tbe district 
justice omitted to order a forfeiture 
of the fish as required by the Act : — 
Held : the conviction is the spoken 
pronouncement of the district justice, 
& the note in the Justice’s minute 
book of hi® decision, prescribed by 
District Ct. Rules, r. 50, stating the 
effect of the conviction Is the reoord 
of that punishment. — Tangnby v. 
Kerry County District Justice, 
[1928] I. R. 358.— IR. 


\RT VIII. SECT. 6, SUB-SECT. i.~ 
B. (a). 

584 vi. .]— R. v . Barry (N. 8.) 

926), 46 Can. Crim. Oas. 148.— CAN. 

584 vti. .] — R. v. Rodgers 

>nt.), J19261 4 D. L, E. 609 ; 46 Can. 
im. Oas. 372.- -CAN. 
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603. Add. Annotation : — Consd. Pointon v. Cox 
(1926), 136 Ii. T. 606. 

631a. Improper consideration of previous con- 
victions — Inquiry into previous convictions 
not in open court.] — At a ct. of summary 
jurisdiction the three applte. were charged 
for that they then being in a certain fishing 
district under the control of a board of 
conservators, unlawfully did fish for salmon 
or trout otherwise than by* means of an 
instrument which they were duly licensed to 
use contrary to sect. 63 (1) of the Salmon & 
Fresh Water Fisheries Act, 1923 (c. 16), 
s. 63 (1). - ‘ 

The charges related to alleged offences on 
J uty 6 & 20, 1929. At the conclusion of the 
hearing as to the charges relating to July 6, 
the justices retired to their ante-room, & 
after they had decided to convict each of 
applts., sent for information as to any con- 
victions for previous fishing offences by 
applts. for the purpose of considering the 
appropriate penalty for each applt. They 
were ldformed that two of applts. had been 
twice previously convicted, & one of them 
once previously convicted of such offences. 
They obtained this information from their 
clerk & did not see the police reports of 
applts. nor obtain information with regard 
to anything but these alleged convictions 
for fishing offences. The justices then 
returned into ct. & announced that applts. 
were convicted & each of them fined £6. 
Thereupon the charges relating to July 20 
, were commenced. In opening the case 


against applts*, the solr. for the prosecution 
referred to the convictions which had just 
been recorded against each of applts. Objec- 
tion was taken to this by applts.’ solr., but 
the justices proceeded with the case & again 
convicted applts. & fined each of them £6 : — 
Held : all the convictions inust be quashed. 
On the charges first heard, the justices, 
having decided to convict, should have 
Tetum’ed into ct. So then publicly So openly 
in the presence of applts. made inquiries into 
any previous convictions there might be 
against them, in which case applts. would 
have had the opportunity of dealing with the 
matter. As to the charges subsequently 
heard the prosecuting solr. not only referred 
to the convictions that had just been recorded 
against applts., but to convictions which 
had been vitiated as already stated. The 
question was not whether substantial in- 
justice had been done, but whether the rules 
had been observed. They had not been 
observed. — Hastings v. Ostlh (1930), 143 
"L. T. 707 ; 94 J. P. 209 ; 94 J. P. Jo. 222 ; 
f 40 T. lu B. 331 ; 28 L. G. B. 324 ; 29 Cox, 
# 0. C. 177, D. C. 

Annotation A0ld. Hill v. Tothlll (1936), 34 L. G. R. 430. 

631b. .] — Hell v . Tothill (1930), 80 

Sol. Jo. 672 ; 34 L. G. B ; 430. 

Annotations : — -Reid. Cooper t?. Wilson, [1937J 2 K. B. 309 ; 
Davies u. Griffiths, [1937] 2 All ffi. R. 671. 

631c. Reference by solicitor to convictions 

Improperly obtained.] — Hastings v. Ostlb, 
No. 631a, ante . 


PART VIII. SECT. 5, SUB-SECT. 1.— 
B. (b). 

603 11. .}— Held: 

Justices Procedure Act, 1919, a. 26, 
which provide® “ the description or 
statement of any offence in the words 
of . . . the Act . . . creating the 
offence or in similar words . . . shall 
be sufficient in law " still leaves it 
necessary to specify in a criminal 
charge all the particular facts which 
are the essential ingredients of a con- 
crete case. — Burnett v. Brown (1931 ), 
24 Tas. L. R. 23.— AUS. 


PART VIII. SECT. 5, SUB-SECT. 1.— 
B. (o). 

•n. Value of articles stolen or amount 
of injury done — Criminal Code, s. 376.] 
— A conviction under sect. 376 of the 
Criminal Code for the theft of part of a 
fence which imposes a penalty greater 
than 920 without an adjudication upon 
8c finding by the magistrate of the 
“ value of the artiole or articles stolen 
or the amount of Injury done ” is 
invalid with respect to the penalty. 
The intention of the seot. is to permit 
the magistrate. In addition to im- 
posing a fine payable to His Majesty, 
to order the amount of the value of 
the artiole stolen or the amount of the 
Injury done to the fence In question 
to be paid to the owner thereof. —R. 
ex rel , Arnold to. Westebland (Alta.), 
[1039] Tw. W. R. 408 ; 92 Can. Grim. 
Cfcs. 127.— CAN. 


PART VIII. SEOT. 5, SUB-SECT. 1.— 
D. (a). 

618 1, Proper hearing of accused 
party .] — Criminal Code, s. 721, does 
not authorise any interrogation of 
prisoner by a magistrate other than Urn 
asking him whether he has any cause 
to show why he should notbe con- 
victed. This oan be done by asking, 
*' What does he say, guilty or not/ 1 


but If the reply be not a dear admission 
of all the elements of the crime, the 
magistrate must proceed to inquire 
into the charge without further ques- 
tioning.— R. v. Lee. [1025] 2 W. W. R. 
190: 45 Oan. Crlm. Css. 280 ; 35 

B. C. R. 401. — CAN. 


618 ii. .] — R. tj. Johnson 

McKenzie (1927), 48 Can, Grim. Gas. 
255 ; 59 N. S. R. 326.— CAN. 


a i. Statement of value of articles 

stolen .] — A conviction under seot. 376 
of Criminal Code for the theft of part 
of a fence which imposes a penalty 
greater than 920 without an adjudica- 
tion upon Sc finding by the magistrate 
of the “ value of the artlde or articles 
stolen or the amount of injury done ” is 
invalid with respect to the penalty. 
The intention of the section is to permit 
the magistrate, in addition to imposing 
a fine payable to His Majesty, to order 
the amount of the value of the artiole 
stolen or the amount of the injury done 
to the fence in question to be paid to 
the owner thereof. — R. ex rel. Arnold 
v. Wkstbrland (Alta.), [1929] 3 
W. W. R. 408 ; 52 Oan. Crim. Oas. 
127.— OAN. 


to. Offence charged proved — Right to 
convict of minor offence .] — Where an 
accused is oharged with having opium 
In his p os s e ss i on contrary to sept. 4 of 
Opium A Narcotic Drug Act. R. 8. O., 
1927 (o. 144), Sc under the magistrate’s 
findings that offenoe is proved. It is 
not legally open to the magistrate to 
refuse to oonviot therefor Sc to oonviot 
Instead of the minor offence of smoking 
opium, even though he finds that the 
purpose of the aooused in poeseqring 
the opium was to qmoke it himself & 


Alta. L. R. 16.— OAN. 


iq. Plea of JtrfUg. HL 
may peas sentence after a 


30 


guilty, provided that the procedure laid 
down in seot. 776 of the Criminal Code 
is complied with. — R. v. Sirot (1934), 
7M.P.R. 519 ; 62 0. 0. 0. 71.— CAN. 


st. Three cases — Decision postponed 
until all heard .] — Where a magistrate, 
in trying three separate cases arising 
out of the same incidents, postponed 
his decision until all three oases had 
been heard, 8c, on appeal being made 
from a conviotion, admitted that he 
did not feel justified in saying that he 
was not influenced by evidence in one 
case, which had not been repeated in 
the case in which he had convioted, the 
possibility of his having been influenced 
is sufficient to nullify the conviction. — 
Butler u. Norris. [1937] N. Z. L. R. 
743 ; 13 N. Z. L. J. 246.— N.Z. 


sw. Two charges — Judgment on first 
reserved — Conviction on second — First 
dismissed .] — If a magistrate trying two 
charges against aooused reserves judg- 
ment on the first until after the trial 
of the second, 8c then dismisses the 
first 8c convicts on the second, the 
conviction will not be set aside if it is 
clear that the evidence on the first 
charge did not influence the con- 
viction on the second . — Re Blackburn 
(1937), 12 M. P. R 126.— OAN. 

u. Information charging previous 
offence — No evidence — No power to 
convict as for eecond offence .] — Where 
although an information chaises a 
previous offenoe the magistrate, in the 
erroneous belief that it is the proper 
procedure so to' do, reads to the 
aooused that part only which charges 
subsequent offence Sc finds him 
>y thereof, without an* evidence 
given or reference made to the 

d prior oflCnce, the magistrate 

Is correct in ruling that he cannot 
convict Sc sentence him as for a second 

W.'TbTIbj :% 


VoL XXZHL— Magistrates. Cases 6814-797. 


681d* - Decision to convlot before previous 

convictions heard.] — -Applt. was charged with 
having (i) been guilty of conduct which might 
lead to breaches of the peace, contrary to the 
common law, (ii) obstructed a police inspector 
while in the execution of his duty. Having 
heard the evidence, the justices retired to 
consider their decision, &, having decided 
to convict on both charges, they returned 
into ct. without announcing their decision to 
convict, but asked if there was anything 
previously known against applt. Thereupon 
his previous convictions were supplied to the 
justices in ct., & admitted by applt. The 
justices then retired a second time to consider 
What penalty, if any, they should impose on 
applt., after which they returned into ct. & 
announced their decision to impose a fine of 
£5 & £5 6s. costs on the first charge, & to 
order him to pay costs in respect of the 
second charge. Applt. ’s solr. objected to the 
justices' procedure, in not announcing in ct. 
their decision to convict before hearing the 
previous convictions, as irregular, but they 
informed him that they had come to a decision 
during their first retirement, before they were 
informed of applt. ’s previous convictions : — 
Held : (1) the only course open to the justices 
as regards the first charge was, if they 
thought fit, to bind applt. over to keep the 
peace, & perhaps to find sureties, & they 
therefore erred in point of law by fining applt. 
on the basis that he had committed a sub- 
stantive offence to which a penalty might 
apply ; (2) as regards the second charge, 

the procedure of the justices was not sufficient 
to invalidate the conviction, although it 
would have been better if the justices had 


announced their decision to convict before 
inquiring into the previous history of applt. — 
Davies t>. Griffiths, [1937] 2 All E. R. 071 ; 
167 L. T. 28 ; 101 J. P. 247 ; 63 T. L. R. 080 ; 
81 Sol. Jo. 869 ; 36 L. G. R. 262 ; 80 Cox, 
C. C. 696, D. 0. 

642. Add. Annotation: — Refd. Pointon t>. Cox 
(1920), 130 L. T. 600. 

643. Add. Annotation : — Apld. R. v. Surrey 
Justices, Ex p. Witheriok, [1932] 1 K. B. 
460. 

643a. .] — Applt. was convicted before 

justices on an information which charged 
him with driving a motor vehicle on a road 
“ without due care & attention or without 
reasonable consideration for other persons 
using the road contwuw to Road Traffic Act, 
1930 (c. 43), s. 12 ” : — Held : the section created 
two separate offences & that the conviction 
was bad for duplicity, applt. having been 
charged with those two offences in the 
alternative. — R. v. Surrey Justices, Ex p. 
Witherick, [1932] 1 K. B. 460 ; 101 L. J. 

K. B. 203 ; 146 L. T. 104 j 96 J. P. 219 ; 
48 T. L. R. 07 ; 76 Sol. Jo. 863 ; 29 L. G. R. 
007 ; 29 Cox, C. C. 414, D. C. 

Annotation .— Consd. II. v. Wilmot (1933), 97 J. P. 149. 

643b. .] — R. v. Mills (1932), 178 

L. T. Jo. 67. 

669. Add. Annotation Consd. It. v . Manchester 
JJ., Ex p. Lever, [1937] 2 K. B. 96. 

679. Add. Annotation : — Refd. Palmer v. Crone, 
[1927] 1 K. B. 804. 

707. Add. Annotation : — As to (2) Refd. Gough v. 
Rees (1929), 46 T. L. R. 103. 


PART VIII. 8E0T. B, SUB-SECT. 1.— 

D. (o). 

f i. .J — Re Baker (1900), 

20 O. L. T. 10. — CAN. 

PART VIII. SECT. 6, SUB-SECT. 1.— 
D. (d). 

•o. Conviction under Excise Act, 
8. 180 — Whether in respect of more than 
one offence.] — A conviction under 
Excise Act, e. 180, for that the accused 
“ unlawfully did conceal or keep, or 
allow, or suffer to be concealed or kept, ” 
etc., is not one in respect of two or 
more offences. — R. v. Cheng Tong 
Seng, [1928] 1 W. W. R. 33 ; 49 
Can. Crim. Oae. 79 ; 39 B. 0. R. 157.— 
CAN. 

PART VUL SECT. 5, SUB-SECT. 1.— 
D. (•). 

644 I. Joint trial — Separate con - 
victions.] — A magistrate has no Juris- 
diction to bear separate offences 
against different persons together, even 
where the persons charged consent to 
the adoption of that course, & the 
proceedings In such cases are void 
ab initio. — Russell v. Baths (1927), 
27 S. R. N. S. W. 257 ; 44 N. 8. W. 
W. N. 79; revsd. 40 C. L. R. 809.— 
AUS. 

PART VIII. SECT. 5, SUB-SECT. 1 — E. 

n l. — — .] — A magistrate may, 

before making the appropriate entry 
In the Criminal Record Book, alter his 
derision as to the quantum of punish- 
ment imposed ; but If the aner&tfon is 
mad* for a purpose which constitutes 
an improper exercise of bis discretion 
in the matter of p uni s hmen t^ such 
alteration Is irregular, & the detention 
of a c cuse d In pursuance thereof is 
Cavbnext [1926] N. Z. 


r i. On habeas corpus .] — The 

prisoner had been convicted by a 
magistrate of keeping a common 
bawdy house & sentenced to nine 
months’ imprisonment & that period 
was set out in the warrant of commit- 
ment, although the maximum punish- 
ment provided by the Code, R. S. C. 
1927, c. 36, is six months. The 
prisoner applied by way of habeas 
corpus for his release on the ground of 
the illegality of said warrant. No 
question was raised as to the propriety 
of theconviotion : — Held : sect. 11 24 of 
the Code did not apply, since the powers 
of amendment thereunder are given 
only when the proceedings arc removed 
by certiorari but that seed;. 1120 
was applicable, & the ct. should In the 
exercise of the powers conferred 
thereby direct the magistrate to amend 
the conviction & warrant to accord 
with the law. — R. v. Hawkywuk, 
3 W. W. R. 699 ; 4 D. L. R. 
69 Can. C. 0. 310.— CAN. 



PART VIIL SECT. 5, SUB-SECT. 3.— 

A. (a). 

697 v. .] — Applt. was con- 

victed before a stipendiary magistrate 
for harbouring spirits unlawfully im- 
ported Into Canada whereon the duties 
had not been paid, contrary to Customs 
Act, 1927, s. 217. The warrant of 
nnmmltmeti t did not show that the 
value of the goods was under $900. & 
was, on that ground, attacked as bad 
on ite face, as J 
in the oonvici 

showing such 

the warrant of commitment did not 
fall to show jurisdiction .— Be Manvel, 
[1929] 1 D. L. R. 061 ; S. G. R. 109 ; 
51 Can. Crim. Oas. 00. — CAN. 

697 vL .3 — Ex p. Mc- 
Donald (N. S.) (192$), 51 Can. Crim. 
Oas. 20.— CAN. 


m i. .] — Costs of con- 
veying to gaol need not be stated in the 
warrant of commitment, if subse- 
quently endorsed on the warrant. — 
Re Anthony (1932), 5 M. P. R. 498 ; 
59 O. C. C. 158.— CAN. 

m ii. .] — A warrant is valid 

although it omits to state the costs of 
commitment & conveying to gaol. — 
Re Woodworth (1934), G1 0. 0. C. 
294 — CAN. 


PART VIII. SECT. 5, SUB-SECT. 3.— 
A. (b) I. 

706 fii. Offenoe unde* 

Opium dt Narcotic Drug Act , s. 5a 
( 2) (e),l — R. (Waugh) v. Wong Mah, 
(1922) 1 W. W. R. 65 ,* 60 D. L. It. 
517; 30 Can. Crim. Cas. 319; 17 

Alta. L. R. 303.— CAN. 

712 ii. .1— Re Shaw (N. S.) 

(1929), 52 Can. Crim. Cas. 79.— CAN. 


p 1. Release on bail pending sentence — 
Subsequent appearance on another charge 
— Right of magistrate to sentence for 
previous charge .) — R. v. Weed mark 
(1928), 50 Con. Crim, Caa. 443. — CAN. 


•d. Substitution of new warrant — 
Verm of imprisonment extended — New 
varrant invalid,}-— Re Wheton (N. B.) 
■tooai in rwm . n»u. 217.— -CAN. 


ii, Du/plicate warrant — Original war- 
rant lost or destroyed.} — Re MoZELLE 
(1928), 50 Can. Crim. Cas. 44. — CAN. 


■m. Previous conviction set out-^No 
proof of previous conviction, 1 — Re Paris 
(1931), 3 M. P. It. 461 ; 50 Can. C. C. 
108.— CAN. 


up. Reference to statute db section — 
Sufficiency.}-" R. v. Schwanbbok ; Ft. 
v. I)» La Gorgendwrjue (1931). 55 
Can. 0. O. 290.— CAN. 






Cues 744a— 81la. English and Empire Digest Supplement. 


744a. .] — Appct. was convicted of 

obstructing a police constable in the execu- 
tion of his duty, by warning a street book- 
maker of the approach of the police & so 
enabling him to evade arrest. Evidence was 
given at the police ct. that appct. had already 
been convicted of similar offences several 
times & that the infliction of a fine was no 
deterrent. The magistrate ordered appct. 
to enter into a recognisance to be of good 
behaviour in the sum of £20 with two sureties 
of £10 each, or in default to be imprisoned 
for two months. Appct. sought a rule for a 
certiorari to quash the magistrate’s order on 
the ground that the magistrate had no 
jurisdiction to make it, because (a) there was 
no actual or apprehended breach of the peace, 
by, or as a result of the conduct of appct., & 
( b ) the order, in effect, imposed a penalty 
different from So possibly more severe than 
the maximum which would be imposed for 
the offence of which appct. was actually con- 
victed : — Held : the rule must be discharged, 
because the matter was within the dis- 
cretion of the magistrate, who had exercised 
his discretion properly. — R. v. Sandbach, 
Ex p. Williams, [1935] 2 K. B. 192 ; 104 


L. J. K. B. 420 ; 153 L. T. 03 ; 99 J. P. 
251 ; 51 T. L. R. 430 ; 79 Sol. Jo. 343 ; 33 
L. G. R. 208 ; 30 Cox, O. C. 226, D. C. 

755. Add. Annotations : — Folld. R. v. Sandbach, 
Ex p. Williams, [1935] 2 K. B. 192. Apld. 
Thomas v. Sawkins, [1935] 2 K. B. 249. 

750. Add. Annotation : — Apld. Thomas v. Sawkins, 
[1935] 2 K. B. 249. 

761* Add. Annotation : — Consd. Duncan v. Jones, 
[1930] 1 K. B. 218. 

788. Add. Annotation : — Retd. London County 
Council v. Betts, London County Council v. 
Downes, [1930] 1 All E. R. 144. 

793. Add. Annotations : — Consd. Musical Per- 
formers’ Protection Assocn., Ltd. v . British 
International Pictures, Ltd. (1930), 40 T. L. R. 
485 ; Ruislip-Northwood Urban District 
Council v. Lee (1931), 145 L. T. 208. Reid. 
Clark v. Epsom R. D. C., [1929] 1 Ch. 287 ; 
Allen v. Waters & Co., [1935] 1 K. B. 200. 

793a. .} — Musical Performers’ Pro- 

’ tection Assocn., Ltd. v. British Inter- 
• national Pictures, Ltd. (1930), 40 T. L. R. 
485. 


Part X. — Clerks 

807. Add. Annotation : — Refd. R. v. Salford Assess- 
ment Committee, [1937] 2 K. B. 1. 

808. Add. Annotation : — Consd. R. v. Elv JJ., 

. Ex p. Mann (1928), 45 T. L. R. 92. 

811a. Should not act as solicitor for prosecution— 

At quarter sessions.] — It is highly undesirable 
that the clerk to county justices, who have 
committed a prisoner for trial at quarter 
sessions, should act at quarter sessions as 
solr. for the prosecution, &, if quarter 


to Justices. 

sessions on proper materials come to the con- 
clusion that he has done so, they are entitled, 
after prisoner has been convicted, to take 
that conclusion into consideration in deciding 
whether they should order the costs of the 
prosecution to be paid out of the county fund 
under Costs in Criminal Cases Act, 1908 
(c. 15), s. 1. — R. v. Ely JJ., Ex p. Mann 
(1928), 93 J. P. 45 ; 45 T. L. R. 92 ; 72 Sol. 
Jo. 801 ; 27 L. G. R. 36, D. C. 


PART VIII. SECT. 6, SUB-SECT. 3.— 
A. (b) ill. 

724 Li. .1 — Where a valid war- 

rant of commitment has boen sub- 
stituted for an invalid ono before the 
return of a writ of habeas corpus, an 
order for the prisoner's discharge will 
not be made. — R. v. Bchwanbeok, R. 
v. De La Gorgenpierre, [1931] 3 
D. L. R. 745 ; 3 W. W, R. 68 ; 56 
Can. C. C. 94.— CAN. 


PART VIII. SECT. 5. SUB-SECT. 3.— 
A. (o). 

. d 1. Validity.] — After sen- 

tencing an accused to she months’ 
imprisonment the convicting magis- 
trate ordered that the warrant of 
commitment be withheld for 24 hours. 
Within that time the aocusod volun- 
tarily left the city but returned thereto 
about three months later, when she 
was arrested under said warrant Sc 
imprisoned. She applied by way of 
habeas corpus for her release : — Held : 
the arrest & imprisonment were law- 
ful ; the order for the withholding of 
the warrant w&s beyond the magis- 
trate’s powers, 'he then being fundus 
officio , & in no way affected the 
sentence. — It. v. Scott (Man.), 11929] 
3 W. W. R. 70 ; 52 Can. Crim. Gas. 
139.— CAN. 

tf. Runs from date of arrest — Not 
date of conviction.) — Re Hiltz (N. S.) 
(1929), 62 Can. Crlm. Gas. 93.— CAN. 

PART VIII. SECT. 5, SUB-SECT. 3.— 
A. <•). 

755 m. Common assault. [ — 

Imprisonment may be ordered for 
a common assault notwithstanding 


that there is no Imposition of fine & 
subsequent default. — R. v. Brennan 
(1933), 61 C. C. C. 72.— CAN. 

■g. Power to suspend sentence — 
Summary conviction under Criminal 
Code . Part X V. 1 — R. v. Brownlee, 
[19271 4 D. L. R. 703 ; 48 Can. Crim. 
Cas. 218 : 61 0. L. R. 28.— CAN. 


sk. Indecent assault — Election for 
summary trial.] — The accused appeared 
before a police magistrate in British 
Columbia on two charges of indecent 
assault on a male person. The two 
boys he was charged with assaulting 
were in fact under fourteen years of 
age but the age of the boys was not 
mentioned in the information. The 
accused elected for a summary trial 
on each charge Sc pleaded guilty 
thereto. The magistrate sentenced 
him to three years on each charge, the 
sentences to run consecutively. The 
accused appealed against sentence but 
the magistrate in his report to the ct. 
raised the point as to his jurisdiction, 
in view of Rex v. Blackman t£r Smith, 
[1931] 2 W. W. R. Ill, & Rex v. Ah 
Sing, [1937] S W. W. R. 185, to impose 
a greater sentence than six months : — 
Held : the magistrate had jurisdiction 
to impose the sentence he did impose 
Sc that the appeal should be dismissed. 
— R. v. Belt, [1938] 3 W. W. R. 321 ; 
4 D. L. R. 590 ; 53 B. 0. R. 118 ; 71 
Can. C. O. 76 ; 8 F. L. J. (Can.) 51.— 
CAN. 


PART VIII. SECT. fi. SUB-SECT. 4. 

aa i. Under Liquor Ad.) — In 

making a oonviotion under Liquor Act, 
1925, 3924-26, e. 53, a justice of the 
peace has no authority to order that 
the costs be paid to him. Sc such a 




provision in the oonviotion cannot be 
treated as a nullity on an appln. for 
habeas corpus. — R. v . Rabiuk, [1928] 
1 W. W. R. 588 ; 50 Can. Crim. Gas. 
348 ; 22 Saak. L. R. 479.— CAN. 

•p. Right of magistrate to fee — Pro- 
ceedings under Criminal Code, Part 
XVI. ]— R. v. Servktnyk (SaBk.) 
(1926), 45 Can. Crim. Oas. 280.— CAN. 


PART VIII. SECT. 7, SUB-SECT. 1. 
•r. Suspended sentence — Form of 

recognisance .] — The accused on plead- 
ing guilty before a magistrate to a 
charge of violating the Semi-monthly 
Payment of wages Act, R. S. B. C., 
193G, was released on suspended sen- 
tence of one year on entering into a 
so-called recognizance. Before the 
expiration of the year a summons was 
issued & served on the accused con- 
taining a charge in exactly the Baffle 
words as those in the former summons, 
the object being to have the accused 
sentenced for a breach, if dhe were 
proved, of the so-called recognizance. 
The accused applied for prohibition : — 
Held : the so-called recognizance was 
not in the form proper & usual in the 
case of suspended sentences & did not 
oomply with sect. 72 (2) of Summary 
Convictions Act, R. S. B. C., 1936, 
c. 271, & was, therefore, not a recogniz- 
ance at all, Sc, therefore, the magistrate 
had no power to sentence the accused 
now, & the order for prohibition should 
issue. — R. v. Eveusxgh, [1939] 1 

W. W. R. 323.— CAN. 


PART IX. SECT. 9. SUB-SECT. 3— M. 

•w. .1 — R. v. Switzki, 

[19301 2 W. W. R. 479 ; 54 Can. C. C. 
332 ; 24 8. L. R. 587.— CAN. 



Vol. XXXECL— Magistrates. Oases 865-MOa. 


Part XI. — Quarter or General Sessions. 


Sub-sect. 2. — Clerk of the Peace. 

(Vol. XXXIII., p. 377.) 

865. After this case add : — 

.] — See, now , Local Government (Clerks) 

Act, 1931 (c. 45), s. 4. 

874. For cross-reference after this case read 

“ See, now , Local Government (Clerks) Act, 
1931 (c. 45), s. 2.” 

880. For cross-reference after this case read 

“ See, now. Local Government (Clerks) Act, 
1931 (c. 46), s. 4.” 


889. For statutory cross-references before this case 
“ See, now. Local Government (Clerks) Act, 
1931 (c. 45), s. 3.” 

890. Add. Annotation : — Refd. Stoke Newington 
Borough Council r. Richards (1929), 45 
T. L. R. 650. 

891. Add. Annotation : — Refd. Stoke Newington 
Borough Council v. Richards, [1930] 1 K. B. 
222 . 

897. Before this case read " See Local Government 
, (Clerks) Act, 1931 (c. 46), ss. 7, 8.” 


Part XII. — Jurisdiction 

930. Add. Annotation : — Refd. R. v. Manley (1932), 
97 J. P. 6. 

958a. Under Levy of Fines Act, 1822 (c. 46).] 

— By above Act the ct. of quarter sessions 
are empowered to discharge a forfeited 
recognisance in those cases only where the 
party ha9 been committed to gaol, or has 
given security to appear at the sessions, &, 
therefore, where a party, whose recognisance 
had become forfeited for not appearing to 
an indictment, & against whom process had 
issued, paid to the sheriff the sum mentioned 
in the recognisance, in order to prevent 
a sale of his goods, & the justices at sessions 
afterwards by an order mitigated the 
recognisance to a small sum, & directed the 
sheriff to discharge the residue from the 
recognisance : — Held : such order was void, 

<fe the party was not entitled to recover from 
the sheriff the sum which the justices had 
ordered to be discharged. — Haynes v. 
Hayton (1827), 7 B. & C. 293 ; 5 Man. & Ry. 

K. B. 307, n. ; 6 L. J. O. S. M. C. 136; 

108 B. R. 733 ; subsequent proceedings, 6 

L. J. O. S. K. B. 231. * 

Annotations : — Distd. Harper v. Hayton (1829), 8 L. J. O. S. 

M. C. 129. Expld. & Distd. Re Thornton, It. t>. West 
Riding of Yorkshire (1837), 7 Ad. & El. 583. 

958b. .] — Above Act empowers the ct. 

of quarter sessions to discharge a forfeited 
recognisance in cases where the sheriff has 
levied part of the amount, & the party has 
been committed to prison for the remainder ; 

& if, in such a case, the sessions discharge 
the recognisance while the money so levied 
in part is in the hands of the sheriff, he must 
refund it to the party. — Harper v . Hayton 
(1829), 5 Man. & Ry. K. B. 305 ; 3 Man. & 
Ry. M. C. 13 ; 8 L. J. O. 8. M. C. 129. 

958o. .] — Where a party bound in recog- 

nisance to keep the peace is subsequently con- 
victed at petty sessions of an assault, & the 
conviction is returned to the quarter sessions, 
the justices there are not authorised, under 
above Act, to order an estreat of the recognis- 
ance ; but the proceeding for that purpose 
must be by scire facias , as before the statute. 


of Quarter Sessions. 

— R. v. West Riding of Yorkshire 
Justices, Re Thornton (1837), 7 Ad. & El. 
683 ; 2 Nev. & P. K. B. 457 ; Nev. & P. M. 0. 
385 ; 112 B. R. 690 ; sub nom. R. v. West 
Riding of Yorkshire Justices, Ex p. 
Thornton, 7 L. J. M. C. 9. 

Annotation: — Distd. R. v. Ely JuBtloes (1855), 6 E. & B. 

489.' 

958d. .] — A party who had applied for 

a beer licence, under 9 Geo. 4, c. 01, which 
was refused, appealed against the refusal 
to the Oct. quarter sessions, & entered into 
a recognisance to try the appeal, abide the 
judgment of the ct., <Sr pay such costs as the 
ct. might award. The appeal was dismissed ; 
& the ct. ordered applt. to pay costs to resp., 
“ forthwith.” A blank was left in the order, 
as to the sums, which the clerk of the peace 
had not time to fix before the sessions 
adjourned. The sessions adjourned to the 
next November. Before the adjournment 
day, the clerk of the peace fixed the costs, 
& filled up the order. After the adjourned 
sessions had terminated, but before the next 
sessions, which were held on the next Jan., 
payment was demanded of applt., who did 
not pay. On affidavit of this, the sessions 
holden in Jan. estreated the recognisanoe : — 
Held : the sessions had power to estreat the 
recognisance, <fc that process might be taken 
upon it under above Act. — R. tv Ely Justices 
(1856), 5 E. & B. 489 ; 25 L. J. M. C. 1 ; 26 
L. T. O. 8. 57 ; 20 J. P. 110 : 1 Jur. N. S. 
1017 ; 4 W. R. 5 ; 119 E. R. 503. 

Annotation : — Refd. Rawnidey v . Hutchinson (1871), L. R. 

0 Q. B. 305. 


Sect. 4. — PROCEDURE. 

Sub-Sect. 1. — In General (p. 386). 

960a. Borstal prosecutions.} — Applt. was com- 
mitted to quarter sessions with a view to his 
being detained in a Borstal Institution* At 
quarter sessions no counsel was instructed 
to prosecute. After the clerk of the ct. had 
informed the ct. how applt. came to be there 
& the police officer had given evidence, the 


PART XL SECT. 3, SUB-SECT. 2.— D. 

•b. Fees under Naturalisation Act — 
Taxable.) — Fee* payable under 
Naturalisation Act, 1914 (Can.), to 


the Clerk of the Peace, come to him 
by virtue of hie office, 8c the Public 
Officers Fees Act, R. 8. O., 1927, 
applies & taxes him In respect of the 
moneys so received . — Re Irwin A 

23 


A.-G. fob Ontario. 11932] 2 D. L. R. 
77 i O. R. 195 ; affd. sub nom. Irwin 
v. A.-G. fob Ontario, 11932] 3 D. L. II. 
068 ; O. R. 490.— CAM. 
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ct., without giving applt. an opportunity of 
addressing it, passed sentence of three years’ 
detention at a Borstal Institution : — Held : 
the foundation of the jurisdiction of the ct. 
of quarter sessions was that they should have 
inquired into all the circumstances of the 
case, not only the circumstances in which 
applt. was convicted, but also the informa- 
tion with regard to his previous convictions. 
The conviction was quashed. — R. v. Riordan, 
[1937] 2 AH E. R. 02 ; 150 L. T. 420 ; 101 
J. P. 211 ; 53 T. L. R. 433 ; 81 Sol. Jo. 180 ; 
35 L. O. R. 191 ; 30 Cox, C. C. 573 ; 26 
Cr. App. Rep. 30, C. C. A. 

991. Add. Annotation : — Folld. R. v. Judge, Ex p. 
Isle of Ely Justices (1931), 100 L. J. K. B. 
350. 

991a. .] — Though disobedi- 

ence to a Crown Office subpoena is contempt 
of the High Ct., disobedience to a subpoena 
from quarter sessions is not. — R. v. Judge, 
Ex v. Isle op Ely Justices, [1981] 2 K. B. 
442 ; 100 h. J. K. B. 350 ; 144 L. T. 047 ; 
95 J. P: 97 ; 47 T. L. R. 203 ; 75 Sol. Jo. 120; 
29 L. G. R. 418, D. 0. 

996a. Duty to make up record — Although sessions 
Irregular.] — A party found guilty by a jury at 
a session irregularly holden is entitled to have 
the record of the proceedings correctly made 
up according to the fact ; & this ct. will grant 
a mandamus to the justices to make up such 


record. — Re Bowman, R. v. Middlesex JJ. 
(1834), 5 B. & Ad. 1118. 

1001a. Power to alter sentenoe — Prisoner absent.] 
— A prisoner was sentenced by a Chairman 
of Quarter Sessions to three years’ penal 
servitude for attempted larceny. Subse- 
quently the Chairman sought to alter that 
sentence to one of two years’ imprisonment 
With hard labour, & instructed the clerk of 
the peace to make the necessary alteration 
in the record, & the record was altered accord- 
ingly. There was no evidence before the ct. 
that the sessions had been adjourned to any 
speoifled date. The purported alteration of 
sentence had taken place in the absence of 
the prisoner : — Held.: it being at least 

doubtful whether the Chairman had any 
power to make the purported alteration, the 
original sentence of three years’ penal 
servitude must be regarded as the sentence 
actually passed, &, as that sentence was not 
warranted in law, it must be reduced. — R. 
. v, Casey (1932), 23 Cr. App. Rep. 193, 
,• 0. 0. A. 

1002a. Power to reduce charges — To found Juris- 
diction.] — Charges of sufficient gravity should 
not be reduced merely to found the juris- 
diction of petty or quarter sessions, but 
should be committed to assizes. — R. v. 
Bennett (1928), 20 Or. App. Rep. 188, 
0. 0. A. 


Part XIII. — Appeals from Courts of Summary Jurisdiction 


Sect. 1. — TO QUARTER SESSIONS (p. 390). 

See Summary Jurisdiction (Appeals) Act, 
1938 (o. 38). 

1015. Add. Citations : — sub nom . Harrup v . Bay- 
ley, 0 E. & B. 218 ; 25 L. J. M. C. 107 ; 2 
Jur. N. S. 882; 119 E. R. 845 ; sub nom. 
R. v. Harross, 4 W. R. 401. 

1019. Add. Annotation : — Consd. R. v. Kent JJ., 
Ex p. Metropolitan Police Comr., [1930] 1 
K. B. 547. 

1039. Add. Annotation : — Retd. Queen Anne’s 
.Bounty v. Pitt-Rivers, [1930] 2 All E. R. 101. 

1085. Add* Annotation : — Reid. Glassbrook Bros, 
v. Leyson, [1933] 2 K. B. 91. 

1100. Add. Citation 2 B. R. A. 1135. 

1114. Add. Annotation: — As to (1) Refd. R. v . 
Kent JJ., Ex p. Metropolitan Police Comr., 
[1930] 1 K. B. 547. 

1115. Add. Annotation: — Dlstd. R. v. Kent JJ., 
Ex p . Metropolitan Police Comr., [1936] 1 
K. B. 547. 

1115a. Who may appear — Justices.] — (1) A 

deft., convicted & sentenced at petty sessions 
for an offepce to which he had pleaded guilty, 


appealed to quarter sessions against his 
sentence only. At the hearing of the appeal 
neither the prosecutor nor any one else 
opposed the appeal as resp. or otherwise, & 
the ct. of quarter sessions, without hearing a 
witness who was present to speak to the 
circumstances of the conviction, made an 
order not only allowing the appeal & striking 
out the sentence but quashing the conviction 
also : — Held : the order quashing the con- 
viction was made without jurisdiction & 
should itself be quashed. 

(2) Qu . : whether on an appeal by a deft, 
from petty sessions to quarter sessions, which 
the prosecutor does pot oppose as resp., the 
comr. of police is entitled to appear & take 
part in the proceedings as a resp. or otherwise. 

(3) On an appeal from petty sessions to 
quarter sessions the justices of the ct. of petty 
sessions are entitled as of right to appear 
before the ct. of quarter sessions to support 
their decision & to give that ct. their assist- 
ance, & by so doing they do not make' ‘them- 
selves a party to the appeal or liable for costs. 

Where an appeal by a deft, from petty 
sessions to quarter sessions is not to be 
opposed by the prosecutor as reap., it is the 


PART XIIL SECT. 1, SUB-SECT. 2.— -A. 

f 1, .1 — R. v. POOOCX, R. V. 

Eixison <Ont.). [1987 ) 4. D. L. R. 1181 ; 
49 Can. Grim. Caa. 95.— CAN. 

' * I, From finding by f ustiest 

After remission from High Court On re- 
stated.) — D. was summoned ' 
justices, & convicted, for not 


& not maintaining a legal free gap in 
his weir. A oaae was stated for the 
opinion of the Hfcrh Qt,, which reversed 
the conviction for not making, bat 
remitted the case to the Justices for 
oonviotlon on* Question of not relating 
to not maintaining i — Held : the 
abandonment of the right of appeal to 
Quarter Sessions by stating a ease, did 
not preelude deft, from appealing to 


Quarter Sessions from the subsequent 
oonvletlom — R. e. Watbrfomj JJ., 
[1900} UB. 307.— IR. 

PART XIIL SECT, 1, SUB-SECT. 4.— G. 

st Request for fury — Discretion to 
mat or refuse— Flat. c. BBJs* 8.F- 
R. e. Wis mWOT O N U&81)» 40 U. C. R. 
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duty of the clerk to the ct. of petty sessions) 
with a view to affording assistance to the ct. 
of quarter sessions, to Inform the justices of 
potty sessions of the matter, so that if they 
so desire they may themselves appear at the 
hearing of the appeal, or may request the 
Director of Public Prosecutions to do so or 
may arrange for some public authority to act 
on their behalf ( per Cur.). — R. v. Kent JJ., 
Ex p . Metropolitan Police Comb., [19301 1 
K. B. 647 : 106 L. J. K. B. 201 ; 164 L. T. 
133; 100 J. P.17; 62T.L.R.78; 80 Sol. Jo. 
64 ; 33 L. G. R. 617 ; 30 Cox, C. C. 284, D. C. 

1115b. Commissioner of Metropolitan 

Police.] — R. v. Kent JJ., Exp. Metropolitan 
Police Comr., No. 1116a, ante. 

1120a. To quash conviction — Appeal against sen- 
tence.] — R. v. Kent JJ., Exp. Metropolitan 
Police Comr., No. 1116a, ante. 

1170. Add. Annotations : — Refd. R. v. Edmonton 
Income Tax Comrs., Ex p. Thompson, [1929] 
1 K. B. 220 ; R. v. Newport (Salop) Justices, 
Ex p. Wright, [1929] 2 K. B. 410. 

1175a. .] — Where an information for a 

criminal offence has been dismissed by a 
ct. of summary jurisdiction, that ct. has 
jurisdiction, on the application of the 
unsuccessful prosecutor, to state a case on 
a question of law, & in the event of its refusal 
the High Ct. has jurisdiction to compel it 
to do so. — R. v. Newport (Salop) Justices, 
Ex p. Wright, [1929] 2 K. B. 410 ; 98 L. J. 
K. B. 666 ; 141 L. T. 603 ; 93 J. P. 179 ; 
46 T. L. R. 477 ; 73 Sol. Jo. 384 ; 27 L. G. R. 
618 ; 28 Cox, C. C. 068, D. 0. 

1176. Add. Annotation : — As to (2) Refd. R. v . 
Newport (Salop) Justices, Ex p. Wright, 
[1029] 2 K. B. 410. 

1180. Delete name & citations & substitute as 
follows : — 

On an information before justices at petty 
sessions, the evidence -was partly heard when, 
on objection, the justices decided that they 
had no jurisdiction, because one of them was 
interested in the subject-matter, & they 
stopped the further hearing. They then 
granted a case for the opinion of a superior 
ct. under 20 & 21 Viet. c. 43, as to whether 
such justice was interested or not : — Held, : 
it was not competent to grant such a case, 
because there had been no hearing & deter- 
mination of the information or complaint. — 
Wakefield Local Board v. West Riding 
Ry, Co. (1800), 30 J. P. 028. 

Annotations — Folld. Pratt v. A. A. Sites, Ltd., 11938] 2 K. B. 

459. 

1180a. .] — Complaints were preferred by 

applt. against resps. before justices, who 
decided that they had no jurisdiction to . 
hear the complaints. The justices subse- I 


Vol. XXXiiL— Magistrates. Cases 1116a-~l£2fl*. 

quently stated & case for the opinion of the ct. 
whether they had come to a correct deter- 
mination in point of law : — Held : as the 
justices had not heard & determined the 
complaints but had declined jurisdiction, 
they had no power to state a case. — Pratt v. 
A. A. Sites, Ltd., [1938] 2 K. B. 469; 
[1938] 2 All E. R. 371 ; 107 L. J. K. B. 478 ; 
158 L. T. 522 ; 102 J. P. 278 ; 54 T. L. R. 
719 ; 82 Sol. Jo. 647 ; 30 L. G. R. 344; 31 
Cox C. C. 54, D. C. 

1216. Add. Annotation : — Apld, R. v . Edmonton 
Income Tax Comrs., Ex p. Thompson, [1929] 
1 K. B, 220. 

1219. Add. Citations 90 L. J. K. B. 49 ; 28 
Cox, C. C. 201. 

1229. For existing paragraph & citations substitute 
the following : — 

(1) Clauses (d) & (/) of Supreme Ct. of 
Judicature (Consolidation) Act, 1925 (c. 49), 
s. 81, have to be read together, &, when so 
read, they allow of an appeal being brought 
to the Ct. of Appeal from the decision of the 
Divisional Ct. on a case stated by justices 
when leave to appeal has been given. 

(2) The recognisance required in the case 
of a corpn. appealing by case stated from a 
decision of justices can properly be entered 
into by a duly authorised attorney doing so 
on behalf of, & binding the goods of, the 
corpn. A recognisance entered into by the 
clerk of the corpn. in his own name & binding 
only his own goods is insufficient. — Leyton 
Urban District Council v. Wilkinson, 
[1927] 1 K. B. 863 ; 90 L. J. K. B. 383 ; 137 
L. T. 10 ; 91 J. P. 04 ; 43 T. L. R. 320 ; 71 
Sol. Jo. 293 ; 26 L. G. R. 188, C. A. 

Annotation : — Distd. Lawrence v. Marvin, [1928] 2 K. B. 464. 

1229a. Appeal by clerk of urban district council — 
Recognisance entered Into by clerk — 
Validity.] — On the application of a clerk of 
an urban district council for a case to be stated 
for the opinion of the High Ct., the clerk 
himself entered into the recognisance con- 
ditioned to prosecute the appeal, rendered 
necessary by Summary Jurisdiction Act, 
1867 (c. 43), s. 3. On a preliminary objection 
at the hearing of the appeal, that the 
recognisance should have been entered into 
by the clerk on behalf of the council, so as to 
render their goods liable, for the reason 
that the council had by resolution authorised 
the clerk to lay the original fn formation & 
if unsuccessful, to carry the proceedings 
further, & that the clerk “ duly authorised ” 
had sworn the information, & entered into 
the recognisance “ as principal ” : — Held : 
the recognisance was good, in that in fact the 
clerk as informant was applt., being at 
liberty by virtue of Public Health Act, 1876 


PART XIII. SECT. 8, SUB-SECT. 2.- 

B. fa). 

1178 tL Where complainant 

faded to appear.}— The right of appeal 
given by Criminal Code. a. 749, against 
the dismissal of an information or 
oomplaint does not exist when the 
dismissal Is due to the complaisant** 
or Informant's failure to appear. — 
Gxrrrxn*fAK v. Ralph, Cl 928] 2 
W. W. R. 681; 00 Can. Grim. Oas. 
981.— CAN. 

FART XXII. 8ECT.2, SUB-SECT. 3.— A. 
sp. On relation of Inspector of 


Radio .] — A justice of the peace may 
be required to state a case under 
sect. 764 of Criminal Code at the 
instance of the. Crown on the relation 
of an Inspector of Radio. — R. {Djes- 
ROCHER8) V. MA88ICOTTE, [1938] 2 

D. L. R. 141.— CAN. 


PART XIIL SECT. 2, SUB-SECT. 4.— 
B. (a). 

1881 II. .] — A case stated by a 

magistrate under sect. 761 of the 
Criminal Code must state the grounds 
upon which the proceeding^ questioned 
It it is only soon grounds, which more- 
over must be legal grounds, that the 


Appeal Ct. can be called upon to con- 
sider. The method of presenting the 
case by way of questions asked by 
the magistrate Is not what the sect, 
authorises.— II. v. McDonxkll, [1936] 
1 W. W. R. 175 : 1 D. L. R. 632 ; 63 
C. O. C. 150. — CAN. 

iw. Annexation giving reasons for 
decision — Whether authorised.} — Held: 
an annexation should not be made to 
a stated case giving reaeons for the 
decision brought under review, there 
being no warrant for such an annexa- 
tion in Summary Jurisdiction (Scot- 
land) Act# 1908 ^-OoOKBURn v. 
Gordon, [1928] S. O. (J.) 87<— SCOT. 
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(o. 56), s. 269 to institute & carry on any 
proceedings which the local authority was 
authorised to institute, & the above words 
of authorisation were surplusage. — L awrence 
v. MARTIN, [1928] 2 K. B. 464 ; 97 L. J. K. B. 
707 ; 139L.T.373; 92 J. P.112; 44T.L.R. 
621 ; 26 L. G. R. 454. 

1236. Add. Annotation : — Dlstd. Marsland v. Tag- 
gart, [1928] 2 K. B. 447. 

1236a. Death of one Justice — Signature by 

surviving justices.] — A complaint was heard 
by three justices, who unanimously dis- 
missed it, but agreed to Btate a case for the 
opinion of the High Ct. Before the case 
was stated one of the justices died, & the case 
was signed by the surviving two justices 
only ; — Held : as the obligation of the justice 
to sign the case was created by law <fe not by 
voluntary contract, & as his failure to fulfil 
that obligation was due to his death & not 
to any spontaneous act on his part, the 
Crown had jurisdiction to proceed with the 
matter. — Marsland v. Taggart, [1928] 2 

K. B.„ 447 ; 97 L. J. K. B. 787 ; 139 L. T. 
192 ; 92 J. P. 118 ; 44 T. L. R. 643 ; 20 

L. G. R. 377 ; 28 Cox, O. C. 611, D. C. 

1242. *For cross-reference before this case read : — 

See , now , R. S. C., Ord. 59, r. 22 (a). 

1244. Add. Annotation : — Apld. Williams v. Wat- 
kins (1933), 97 J. P. Jo. 132. 

1246a. .] — On failure to transmit 

a case to the H^gh Ct. within three days, as 
required by Summary Jurisdiction Act, 1867 
(c. 43), s. 2, the whole case was restated & 
, redated by the justices within the time 
allowed for a case to be stated : — Held : not 
a sufficient compliance with the statute. — 
Williams t>. Watkins (1933), 49 T. L. R. 
315 ; 77 Sol. Jo. 198, D. C. 

1267. Add. Annotation : — Consd. Atholl (Duke) v . 
Read, [1934] 2 K. B. 92. 


1262. Add. Annotation : — Consd. Atholl (Duke) v. 
Read, [1934] 2 K. B. 92. 

1265. Add. Annotation: — Refd. Atholl (Duke) v. 
Read, [1934] 2 K. B. 92. 

1266. Add. Annotation : — Refd. Atholl (Duke) v. 
Read, [1934] 2 K. B. 92. 

1269. Add. Annotation : — Distd. Atholl (Duke) v. 
Read, [1934] 2 K. B. 92. 

1270. Add. Annotation: — As to (1) Consd. Atholl 
(Duke) v. Read, [1934] 2 K. B. 92. 

1275. For cross-reference before this case read : — 
See , now , R. S. 0., Ord. 59, r. 22 (a). 

Add. Annotation : — Folld. Atholl (Duke) v. 
Read, [1934] 2 K. B. 92. 

1277. Add. Annotation : — N.F. Atholl (Duke) v. 
Read, [1934] 2 K. B. 92. 

1277a. .] — The giving of the notice of 

the appeal, with a copy of the case stated, to 
resp. before the case is transmitted to the 
High Ct. is a condition precedent to the 
jurisdiction of the ct. to entertain the appeal 
& cannot be waived. — Atholl (Duke) v. 

* Read, [1934] 2 K. B. 92 ; 103 L. J. K. B. 

* 417 ; 150 L. T. 499 ; 98 J. P. 170 ; 50 
T. L. R. 204 ; 78 Sol. Jo. 193 ; 32 L. G. R. 
123 ; 30 Cox, C. C. 85. D. C. 

1301a. .] — Scott v. Tilley (1937), 81 Sol. 

Jo. 804, D. C. 

1311. Add. Annotation : — Apld. R. v. ^Newport 
(Salop) Justices, Ex p. Wright, [1929] 2 
K.B. 416. 

1316a. Facts incorrectly stated — Costs of restate- 
ment.] — Where the justices had in stating a 
case set forth the facts incorrectly & after- 
wards in pursuance of an order of the ct. had 
restated the case, the ct. made an order 
against the justices to pay the costs of & 
occasioned by the restatement. — Edge v. 
Edwards (1932), 48 T. L. R. 449, D. 0. 


PART XIII. SECT. 2, SUB-SECT. 4.— 
D. (a). 

o I. Criminal Code , a. 701 — Strict 
compliance therewith — Necessity for.] 
— In the absence of rules of ot. pro- 
viding otherwise, the time for serving 
k filing a case stated under sect. 763 
of the Criminal Code is three days 
from its receipt as provided by sect. 
761 (3) (ej, & where it was possible to 
serve & file the case within those three 
days & it was not served or filed within 
that time the et. has no Jurisdiction to 
hear the case. — R. v. Emrvk, [19301 2 
W. W. R. 331 ; 64 Can. C. C. 95 ; 39 
Man. L. R. 48.— CAN. 

PART XIII. SECT. 2, SUB-SECT. 6. —A. 

1294 II. Under Excise Act — 

Unauthorised intervention of justice .] — 
A Justioe of the peace having intervened 
In a prosecution under Excise Act by 
assuming to adjourn the trial on the 
non-appearance of the police magis- 
trate before whom the information was 
laid & who had Issued a summons to 
de ft. to appear before him, a oonviction 
made on the adjourned date of trial 
by another police magistrate, before 
whom deft, refused to plead k to whose 
jurisdiction he objected, was quashed, 
since said intervention was in direct 
violation of sect. IS* of said Act. — 
R. v. Pvtcx. [1928) 1 W. W. R. 690 : 
49 Can. Grim. Caa. 186 ; 23 Alta. L. R, 
841. — CAN. 

ax. To inquire as Co authority A juris- 
diction of magistrate — A as to manner 
in tohich authority exercised. }— Upon a 
motion to quash an Information k 
proceedings taken before a police 
magistrate or Justioe of the peace, 


the ct. may inquire as to his authority 
& jurisdiction, & as to whether his 
powers & authority were exercised in 
Buoh a maimer & in such place or places 
as to bring his acts within bis juris- 
diction territorial & otherwise. — R. v. 
Isbell, [1928] 4 D. L. R. 322 ; 50 
Can. Orim. Cas. 81 ; 62 O. L. R. 489 ; 
affd., [19291 2 D. L. R. 732: 61 Can. 
Grim. Caa. 362 ; 63 O. L. R. 384. — CAN. 

sy. To act aside judgment — Irrelevant 
considerations introduced by magistrate 
— No opportunity given to applicant to 
explain.] — Bouwer v. Masondo <1928), 
49 N. L. R. 02.— S. AF. 


PART XIII. SECT. 2, SUB-SECT. 6. — C. 

1301 vi. .J— R. r. Cowell (1928), 

50 Can. Crim, Cas. 381.— CAN. 

1301 vii. .] — R. t>. Wiggins 

(1928), 50 Can. Grim. Cas. 193.— CAN. 


1301 vill. .] — R. v. Hill, [1929] 

1 D. L. R. 349 ; 50 Can. Crim. Cas. 319. 
—CAN. 


1301 ix. .1 — Anson v . Parker, 

[19281 N. Z. L. R. 490.— N.Z. 


PART XIII. SECT. 2, SUB-SECT. 6. — D. 

1302 vi. ,] — R. v. Boutilier 

(N. 8.) (1928). 50 Can. Crim. Cas. 180.— 

CAN. 

k I. .1 — Sutherland v. 

Shiach, [1928] S. C. (J.) 49,— SCOT. 


PART XIII. SECT. 2, SUB-SECT. 8.— A. 

u. Liability of justice — Refusal to 
include material fads in case stated .] — 
The refusal of a justice of peace to 
include in a stated case Important 
facta k points found or raised before 
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him held to be arbitrary & unreason- 
able, &, therefore, he was held liable 
for the costs of an application to the ct. 
on behalf of the prosecution to require 
him to do so, although before the 
application came on for hearing a 
further case was stated by the justice 
w hich covered the ground as requested 
by the appet. — R. ex rel. Donald v. 
Thompson (Sask.), [1929] 2 W. W. It. 
674 ; 52 Can. Crim. Cas. 13.— CAN. 

PART XIII. SECT. 3, SUB-SECT. 3.— 
A. (a). 

so. Summons or warrant matter for 
discretion.] — Mandamus will not be 
granted to a magistrate to issue a 
warrant instead of a summons, this 
being a matter of discretion for the 
magistrate. — R. v. Hobbs, (1936] 1 
D. L. R. 300 ; 65 Can. C. C. 07 ; 5 
F. L. J. (Can.) 197 ; sub nom. Re R. v. 
Hobbs, 9 M. P. R. 562. — CAN. 

PART XIII. SECT. 3, SUB-SBCT. 3.— 
A. (b) i. 

1350 iv. .] — An appeal waa 

taken from a summary oonviotion on 
the ground that the oonviction was 
bad In that the costa directed to be 
paid by the accused were not fixed & 
that the person to whom they were to 
be paid was not named. After hearing 
argument on each side of that question, 
the county ct. judge quashed the con- 
viction for said reasons. Thereafter 
an order of mandamus was obtained 
directing the county ct. judge to bear 
& determine the appeal on the merits 
notwithstanding any defect In the 
oonviotion. From that order the 
accused appealed : — Held .* the appeal 
should be allowed without costs k the 
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1876. Add . Annotation : — Consd. B. v. London 
County Counoil, Ex p. Entertainments 
Protection Assocn., Ltd., [1931] 2 K. B. 215. 

1393a. .J — Mandamus will issue to justices 

who have refused to hear an application 
under Small Tenements Recovery Act, 1838 
(c. 74), because they have adopted a general 
practice not to hear such cases on the ground 
that the county ct. is a more suitable tribunal. 


— R. v. Kent JJ.. Ex p. Tbiplow (1927), 187 
L. T. 25 ; 91 J. P. 38 ; 43 T. L. R. 227 ; 25 
L. G. R. 120, D. C. 

1409. Add. Annotation : — Rsfd. R. v, London 
County Council, Ex p . Entertainments Pro- 
tection Assocn., Ltd., [1931] 2 K. B. 215. 

1424. Add. Annotation : — Refd. Ashton v. Wain- 
wright, [1936] 1 All E. R. 805. 


order of mandamus vacated. — It. v. 
Stubbs, Re Gross, (19301 2 W. W. R. 
219 ; sub nom . Re Gross, 4 D. L. R. 
299 ; 53 Can. C. O. 384 ; 39 Man. 
L. R. 1 : revsg., [1930] 3 D. L. R. 404 ; 

1 W. W. R. 902 ; 53 Can. C. C. 175.— 
CAN. 

PART XIII. SECT. 3, SUB-SECT. 8.— 
A. (b) ii. 

1380 I. Jurisdiction declined.] — A 
mandamus goes where a person having 
a jurisdiction to exercise declines to 
exercise it because of his decision on a 
preliminary question which does not 
go to the merits of the case as regards 
either the facts or the law. On the 
opening of an appeal from a conviction 
by a magistrate for a breach of sect. 
176 (e) of the Excise Act, applt. 
objected that the Crown had not filed 
in the ct. appealed to a transcript of 
the evidence taken in the police ct., 
& had made no attempt to order that 
it should be so filed. The county ct. 
judge adjourned the hearing of the 
appeal & ordered the Crown to file the 
depositions : the Crown having failed 
to do ho. be allowed the appeal & 
quashed the conviction. The Crown 
then applied for a mandamus com- 
manding tho judge to enter con- 
tinuances of the appeal, hear the 
charge & the witnesses on which the 
convlotlon was made, & make a 
decision thereon : — Held : the man- 
damus asked for should be granted. — 
R. V. Pochrkbny. [1930] 1 W. W. R. 
139; affd., (1930] 1 W. W. R. 688; 
53 Can. C. C. 163 ; 38 Man. L. R. 593. 
— CAN. 

PART XIII. SECT. 3, SUB-SECT. 3.— 
B. (b). 

•a. To make order for detention of sus- 
pected person — Order refused on grounds 
unsustainable in law — Offer to state 
case.) — Where au appln. has been made 
to a district justice for an order under 
Public Safety Act. 1927 (No. 31 of 
1927), s. 16 (2), for the detention of a 
person suspected of an offence under 
the Act, & the district justioe refuses 
to make the order on grounds unsus- 
tainable in law, mandamus lies, not- 
withstanding that tho tUstrict Justice 
has offered to state a case for the High 
Ct., a case stated not being equally 
convenient & effective in the circum- 
stances.— A.-G. v. M‘ Bride, [1928] 
I. R. 451.— IR. 

PART XIII. SECT. 4. 

1 (p. 429) i. Irregularity in trial 

— At request of appellant.] — Where an 
alleged irregularity in the coarse of a 
trial, viz., in the taking of ft view by 
the magistrate, had been brought 
about at the express request of applt. 
he was held to have no just ground of 
complaint. — R. t>. 11929] r ? 

D. L. R. 785 ; 1 W. W. R. ,542 ; 51 
Can. Grim. Caa. 203; 41 B. C. R. 0. 
CAN. 

bb (p. 430) i. .] — Justices of the 

peaoe & police magistrates cannot give 
themselves jurisdiction by erroneously 
Sc capriciously deciding preliminary 
points contrary to all evidence, 
Children's Protection Act, R. 8. N. B., 
1927, defines a child as a “boy or 
girt actually or apparently under 
sixteen years of age." Where the only 
evidence of the age of a gjrl before a 
police magistrate was a statement by 


tho girl herself that she did not know 
her age, but thought she was sixteen : 

— Held: the police magistrate acted 
without jurisdiction In finding that 
she was a child under sixteon years of 
age, & his order & all proceedings 
before him wore quashed. — R. v. 
Limerick, Ex p. Queens County 
(1928), 54 N. B. R. 467 — CAN. 

bb (p. 430) ii. Jurisdiction in 

fact existing — Magistrate misdescribing 
himself. ] — R. v. Mullins, R. v. 
Trucker (1930), 54 Can. C. C. 118. — 
CAN. 

bb (p. 430) Hi. .] — R. r. Ryan, 

[1939] 1 W. W. R. 432.— CAN. 

hh (p. 430) i. Where & 

magistrate oxoeeds bis jurisdiction 
certiorari will be granted notwith- 
standing the existence of a right of 
appeal.— R. v. Pelletier & Eld, 
[1934] 1 1). L. R. 222 ; 60 C. O. C. 
226.— CAN. 

hh (p. 430) 11. Probability of 

prejudice.] — Where a legal practitioner, 
having no direct Interest in a local ct. 
action, on the morning on which Judg- 
ment In the action was to be delivered, 
discussed the action with one of the 
justicos who heard the action, & made 
certain statements calculated to pre- 
judice hit,, against ono of tho parties 
Held : an order in the nature of a writ 
of certiorari should be granted removing 
the hearing of the action into the 
Supreme Ct. — Burke v. Staehr, Re 
Adelaide Local Court Action (1927), 
S. A. S. R. 180.— AUS. 

hh (p. 430) Hi. --•]—#* P- 

Boehner (N. S.) (1929), 52 Can. Crim. 
Oas. 412; [19301 1 D. L. R. 002.— 
CAN. 

hh (d. 430) iv. ——.Y-Certio- 

rari will not be granted unless there is 
some good reason for not taking ad- 
vantage of a right of appeal, where 
such exists. — R. v. Limerick, Ex p . 
Hill (1932), 5 M. P. R. 430.— CAN. 

kk(p. 430) 1. .]— Certiorari to 

quash does not lie after an appeal has 
been taken.— R. v. McLatchy. Ex p. 
Goulette (1932), 5 M. P. R. 257.— 
CAN. 

kk (p. 430) H. Sufficiency of 

record— Not clear whether accused ques- 
tioned as to having defence. J-—R. v. 
McGill (N. 8.), [1930] I D. L. R. 901; 
1 M. P. R. 85 ; 52 Can. Crim, Cas. 397. 
— CAN, 

kk (p. 430) iU. Failure to hear 

evidence. ] — Fitchitt v. Hbeno, Fit- 
chitt v. Soreok.J. 1929] 1 W. w. R. 
737 ; 51 Can. Crim . Cas. 229 ; 23 

S. L. R. 622.— CAN. 

kk (p. 430) iv. Witness im- 

K ly sworn.] — R. v. Cummtnskey 
, 54 Can. C. C. 306. — CAN. 
b (p. 431) i. Absence of juris- 

diction.]— The 41 Nat Bell" owe does 
not have the effect of depriving an 
appot. for habeas, corpus with certiorari 
In aid from proving dehors the record 
that the magistrate had no Jurisdiction 
to convict him.— R. v. Henderson 
(B. O.V [19291 4 D. L. R. 984 ; 2 
W. W. k, 209 ; 52 Can. Crim. Cas. 82. 
—CAN. 

b (p. 431) il. .1— ' While Rex v. 

Nat BeD LUruort. IM.. hold, that, tt 
the jurisdiction of the magistrate is 
conceded, then the formal conviction 
is conclusive Sc excludes from con- 
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slderation on certiorari the sufficiency 
of the evidence supporting the oon- 
vlotion as to the facta alleged therein, 
yet the decision does not go so far as 
to prevent the reoeipt of extrinaio 
evidence to show that an accused 
person pleading not guilty in a ot. 
with limited territorial jurisdiction 
was deprived of the right to have It 
established In the course of the evidence 
os a condition precedent to the 
exeroise of the jurisdiction that the 
charge was one triable in the ct. pur- 
porting to deal with it.—R. e. Gustaf- 
son (B. C.), 119291 3 W. W. R. 209 ; 52 
Can. Crim. Caa. 151. — CAN. 

h (p. 431) 111. .J— Two orders 

were made by police magistrates 
directing confiscation of certain parcels 
of intoxlcutlng liquor whioh had been 
seized by liquor Inspectors for alleged 
contravention of the Liquor Control 
Act. Upon motion to quash the 
orders : — Held : the judge had no 
jurisdiction to inquire whether there 
was evidence to support the orders or 
whether the magistrates had mis- 
directed themselves in considering the 
evidence. — Re Windsor Terminal 
Warehouse & Transport Co., Ltd., 
[19291 3 D. L. R. 926 ; 62 Can. Crim. 
Cos. 38 : 63 O. L, R. 030.— CAN. 

h (p. 431) iv. .1 — In re College 

of Ph vsicians & Surgeons & Mahood, 
[1929] 4 D. L. R. 123; 2 W. W, R. 
461 ; 24 Alta. L. R. 219.— CAN. 

h (D. 431) v. .1 — While Rex 

v. Nat Bell Liquors, Lid., (1222] 2 
W. W. II. 30. holds that, if the Juris- 
diction of the magistrate Is conceded, 
then the formal conviction is con- 
clusive & excludes from consideration 
on certiorari the sufficiency of the 
evidence supporting the conviction as 
to the facts alleged therein, yet the 
decision does not go so far as to prevent 
the receipt of extrinaio evidence to 
show that an accused person pleading 
not guilty in a ct. with limited terri- 
torial jurisdiction was deprived of the 
right to have it established in toe 
course of the evidence as a condition 
preoedent to the exercise of the Juris- 
diction that the charge was one triable 
hi the ct. purporting to deal with it.— 
K. v. Gustafson (B. €.), I1929J 3 
W. W. R. 209 ; 52 Can. Crim. Cas. 
151.— CAN. 

h (p. 431) vi. Identity. h~ On 

application under Liberty of the Sub- 
ject Act, R.S.N.8., 1923, tor an order 
In the nature of a writ of certiorari : — 
Held: the identity of the prisoner 
with a person previously oonvicted is a 
matter for the magistrate.— Re 'JHaBKn, 
[19341 4 D. L. R. 382 ; 62 C. 0. C. 73. 
—CAN. 

h (p. 431) vll. 

to quash on the ground that the evi- 
dence did not show that the value was 
such os to give the magistrate Juris- 
diction, the ct. cannot inquire as to the 
sufficiency of the evidence of amount. 
— R. t>. Ordk. [1935] 3 D. L. R. 320; 
9 M. P. R. 373 ; 63 Can., O.C. 353 ; 6 
F. L. J. (Can.) 19.— CAN. 

k (p. 431) I. Reference to re- 

vealed Ad — Offence in fact committed .J 
—Where a conviction Is attacked on 
certiorari on the ground that the Act 
^ereedto therein & on which It pur- 
ports to be based had been repealed 
at the time when the offence wan 
alleged to have been committed, then 
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1488a. Justices must be sitting in Judicial i 1481a. Justioes must be sitting in fudicial capacity.] 
capacity.] — B. v. Barnstaple JJ. t Ex p. | —A county Council delegated, under Cine- 
Carder, No. 1401a, post. 


— A county Council delegated, under Cine- 
matograph Act, 1909 (c. 30), s. 5, to justices 


sect. 1 124 ot the Criminal Code requires 
the judge who hears the application 
to peruse the depositions & determine 
the guilt of the accused, & if he la 
satisfied that the offence actually 
alleged In the conviction has been 
committed or it the depositions show 
that an offence of the nature described 
in the conviction has been committed, 
the conviction should not be held 
invalid. Sect. 1124 should not be 
applied, however, unless the judge is 
satisfied of the guilt of the accused 
beyond a reasonable doubt. — R. v. 
Loo Yip Yen, [1930] 1W.W.R. 861 ; 
63 Can. O. C. 38; 42 B. O. R. 377.— CAN. 

m i. — — .J — A motion for an order 
for certiorari Sc to quash an order for 
the destruction of two automatic 
machines found in a common gaming 
house & for the forfeiture of the 
moueya which might be therein. 
Appct. alleged that he. Sc not the 
person convicted ot keeping the com* 
mon gaming house, was the owner of 
the machines, & that the magistrate 
had no Jurisdiction, because the 
machines were in ct. under a search 
warrant issued under sect. 641 of the 
Criminal Code which was executed by 
a pefcson other than the person to 
whom it was addressed : — Held : the 
order was a conviction in rem. Sc sinoe 
it was regular on its face, a considera- 
tion of the merits was not open. — R. 
v. Dbnabubq. [1986] 2 W. W. R. 668 ; 
4 D. L. R. 399 ; 04 O. O. O. 216 ; 43 
Man. L, R. 332. — CAN. 

mm (p. 431) i. — — Application to 
speedy trial .} — R. v. O'Neil & Smith 
(1931), 66 Can. O. C. 379. — CAN. 

fin (p. 431) i. Order for main* 

tournee — Attack on original committal 
order,] — Where the judge of a Juvenile 
Ot, has admitted a a evidence a com- 
mittal order made under Child Welfare 
Act & regular on its face. Sc has used 


that order as the basis for making a 
maintenance order against a munici- 
pality Sc the municipality has not 
availed itself of its tight of appeal, the 
Ct. of Appeal should not allow an 
attack to be made on the original 
order on a motion to quash the subse- 
quent order aa made without juris- 
diction. — Rural Municipality of 
Cold well v. Children's aid Society 
of St. ADELard, [1929] 1 D. L. R. 
809 ; 1 w„ W. R. 333 : 61 Can. Crim. 
Oas. 180 ; 38 Man. L. R. 31.— CAN. 

nn (p. 431) U. Failure to hear 

evidence — Nature of evidence need not 
be disclosed.) — Yorke v. Miohab, 
ri980r2 W. W. R. 62 ; sub nom. R. v. 
Mighab, 63 Can. C. C. 260 : 24 8. L. R. 
414.— CAN. 

nn ill. * Indecent assault — De- 

positions disclosing Case of rape — Com- 
mittal tor tried.}— R. t>. Cabs (1932), 6 
M. P. R. 307.-— CAN. 

ddd (p. 431) 1. * .1 — Before a 

judge can substitute a conviction for a 
magistrate's conviction which on being 
removed on certiorari he holds to be 
invalid he must be satisfied beyond a 
reasonable doubt Sc from a perusal of 
the deposition as his only guide that 
the' accused has been guilty of an 
offence of the "nature described In the 
Invalid conviction. Where he is not 
so satisfied the conviction most be 
quashed ; there is no provision in the 
Code warranting the remitting of the 
case to the magistrate for rehearing. — 
R.. ex rel, ARNOLD v. WrsttERLAND 

(Alta.h 119291 3 W. W. R. 408168 
Can. Crim. Caa. 187.— CAN. . 

ddd (p. 431)11. .]— R. v. Q lover 

(1980), 63 dan. C. O. 222. — CAN. 

? ggg (p. 481) 1. — — — — On 

an appnoatlon by way of certiorari to 
quash a conviction under the Summary 
Convictions Act, R. S» B. C. 1984. the 
magistrate's want of jurisdiction terri- 


torially or otherwise may be shown by 
affidavit evidence, & where the con- 
viction was by a magistrate of limited 
territorial jurisdiction such evidence 
may be reoelved to show that the 
accused was deprived of the right to 
have it established by evidence at the 
trial as ’a condition precedent to the 
exercise Of the magistrate's juris- 
diction that the charge was one triable 
by him. — R. e. Oolpe, [1937] 3 
W. W. R. 841.— CAN. 

so. Order for return of depositions ,) — 
Where a magistrate causes depositions 
to be taken by a stenographer, ap- 
pointed by himself pursuant to the 
authority given him by sect. 87 of 
Summary Convictions Act, R. S. B. C., 
1924, Sc the depositions are ordered 
to be returned on certiorari, the 
depositions or transcripts must be 
deemed to be in the custody or power 
of the magistrate. — R. v . Wong York 
(B. C.), [1929] 3 W, W. R. 199 : 52 
Can. Orim. Oas. 196 • reosd., 11980] 1 
W. W. R. 388 : 2 D. L. R. 552 : 53 
Can. C. 0. 68 : sub neftn. Re Johnston, 
42 B. 0. R. 248.— CAN. 

sd. Extension of time far .] — Re 
Brown, [1981] 3 D. L. R. 206.— CAN. 

sp. Costs — Motion unopposed db 
misconduct not shown.] — Re Murphy 
(1931), SM.P.R. 440.— CAN. 

sr. Bias of magistrate ,] — An order of 
acquittal made by -a chairman Sc 
justices ot quarter sessions (assuming 
one of the justices to have been 
biassed) cannot be quashed on certiorari. 

The order ot a biassed tribunal 1 b 
voidable only, not void. — R. v. Galway 
JJ., [1906] 3 t R. 489.— IB. 

st. Order committing for trial or 
admitting to bail. ] — The decision of 
justices of the peace, committing a 
deft, for trial, or admitting him to bail, 
under Petty Sessions (Ireland) Act. 
1851 (c. 93), s. 15, cannot be brought 
up by certiorari. — R. v. Roscommon 
JJ.. [1894] 2 I. R. 158.— IB. 

sw. When order quashed.] — A magis- 
trate intimidated a Crown witness by 
telling him that he did not believe him, 
that he was committing perjury Sc was 
liable to 14 years' imprisonment. He 
then told him to think it over & return 
Sc tell the truth or ho would have a 
charge laid against him. He then bad 
counsel for the accused ejected for 


sz. .] — An order will be quashed 

on certiorari where the record shows 
that accused did not plead, 8c there was 
no evidence Sc no depositions. — Be 
Neiron, [1936] 1 D. L. R. 28 ; O. R. 
31 ; 65 Can. O. C. 94.— CAN. 

PART XIII. SECT. 7. 
f (p. 482) I. — — To first sittings in 
county where conviction took place .] — 
R. v. Fraser, [1923] 1 D. L. R. 808 ; 
49 Can. Grim. Oas. 180.— CAN. 

f (p. 432) it. By oase stated — 

Statutory rigM.}— An appeal under 
Summary Convictions Act, R. 8. B. C., 
1924, by way of a stated case is a purely 
statutory appeal, Sc there must be a 
strict compliance with sect. 89 of the 
statute, <•<- a very substantial , com- 
pliance though not a oompiianoe to the 
letter, in the matter of the application 
to the magistrate to state, a oase in 


order tojrfve the ct. imrisdtotion.— R. 
V. CHIN HONO, [19301 1 W. W. R. 711 1 
3 D. X, R. 307 i 50 B. C. R. 423 ; 66 
Can. O. O. 334.— CAN. 

kk (p. 433 ) 1. To %shat sittings 

Code is duly given for the proper 
sittings of the ot., the ct. has juris- 
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diction to enter & hear the appeal at 
any time during the sittings, & if it is 
not entered or heard at that sittings 
the ct.. is without jurisdiction to con- 
sider it at a subsequent sittings. — R. 
v. Rbkubh, [1930] 1 W. WTR. 669; 
53 Can. C. C. 199 ; 24 Alta. L. R. 431. 
—CAN. 

see (p. 489) i. After payment of 

fine— -What amounts to payment.] — On 
an appeal under Summary Convictions 
Act, R. S. B. CL. 1924, from a con- 
viction for a violation of Motor Vehicle 
Act, under which a fine was imposed : 
— Held : on the facts the amount which 
had been paid by the accused following 
his conviotion had been paid, under 
the alternative method mentioned in 
sect. 78 (c) of the former Act, as a 
deposit of a sum sufficient to cover 
the sum adjudged to be paid together 
with the further sum which the justice 
deemed sufficient to oover the costs of 
the appeal ; Sc, therefore, the objection 
that since applt. had paid the fine 
imposed the ot. was without Juris- 
diction to hear the appeal should be 
overruled. — R. v. Talbot, [1930] _3 
W. W. R. 299 ; ajfd., [1931] 3 D.L.R. 
076 ; 1 W. W. R. 662 ; 65 Can. 0. C. 
364 ; 43 B. G. R. 485.— CAN. 

•M (p. 432) 11. From decision of 

judge in chambers on oase stated.] — R. 
v. Baer (1930), 54 Can. 0. C. 372.— 
CAN. 

hhh (p. 432) i. Findings of 

fact.] — R. e. Bellman (Ont.) (1925), 
45 Gan. Grim. Caa. 145.— CAN. 

hhh (p. 432) ii. Where conviction 

within fourteen days of next sitting of 
appeal court.] — R. v. Norman (1923), 
49 Can. Orim. Oas. 406. — CAN. 

hhh (p. 432) lit. — .] — R. v. 

Morris (1924), 49 Clan. Orlm. Oas. 
389.— CAN. 

hhh (p. 432) lv. R. e. 

Wbnn (1928). 49 Can. Crim. Oas. 401. 
—CAN. 

hhh (p. 432) v. Extension of — 

After expiration of fixed period .] — R. 
v. Boutilikr (1928), 50 Can. Orim. Oas. 
186.— CAN. 

•v. Who may appeal — Unaer Crim- 
inal Code , s. 749.J— R. v. Hioicb, [1920] 
1 W. W. R. 182 : 46 Can. Orim. Oas. 
94 ; 37 B. O. R. 280.— CAN. 

aaaa i. To nearest court — How 

nearest court ascertained.] — R. v. Holt 
( 1925), 40 Oan. Orim. Oas. 40; 36 
B. O. R. 891 ; [J920J 1 W. W. R. 47.— 
OAN. 

aaaa 11. 8 JR. R. v. Canadian Robert 
Dollar Oo„ Ltd. (1926), 87 B. C. R. 
264.— OAN. 

dddd i. .] — R. r. MoLat- 

chxy. Ex p. Stewart (N.B.), [19261 2 
D. L. R. 334; 45 Can. Orim. Oas. 
293.— OAN. 

dddd ii. No power to set 

aside own decision .] — R. v. Marti* 
nello, [1931] 1 D. L.- R. 989; 65 
Can. CL CL 43 ; 2 M. P. R. 45|. — CAN. 

dddd Hi. — — - To order new 

trial.] — Amherst r. Coulbon, (1932] 
2D.TT. R. 670 ; 58 O. O. a 98 ; 4 
M. P. R. 464.— OAN. 

dddd Iv. .]— R. (CRUMP) v. 

Lombardo Sc Wright, [1988] 8 

W. W. R. 177*— OAN* 
dddd (p. 482) v. — — - — 
Semble: a county ct. judge may 
consider findings of tact on appeal 

dddd (p. 432) vi. — - A 

county eL in Nova Scotia bee inherent 
power te.il* or a djourn the hea ring of 

oan-^a^^-SSi. 

o (p- 488) t “ Nearest to place 
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sitting in petty sessions the council's powers 
under sect. 2 of the Act to “ grant licences to 
such persons as they think fit to use the 
premises specified in the licence for the pur- 
poses ” of a cinematograph theatre. 

Owing to the absence of any provision in 
the statute for the granting of provisional 
licences in respect of buildings not yet 
erected, a practice grew up of applying to 
justices to approve plans of a proposed build- 
ing, it being understood that if the plans were 
approved— nail opposition, if any, being heard 
on that application — a subsequent applica- 
tion for a licence would be granted as a 


matter of course when the building was com- 
pleted in accordance with the plans : — Held : 
since no power Was given by the Act to the 
county council or to justices to approve plans, 
the justices in so doing, or in refusing to do 
so, were engaging in an extra-judicial pro- 
ceeding which the ct. could not control by 
certiorari or mandamus .« — R. v. Barnstaple 
JJ., Ex p . Carder, [1938] 1 K. B. 385 ; 
[1937] 4 All E. R. 263 ; 107 L. J. K. B. 127 ; 
158 L. T. 409 ; 101 J. P. 547 ; 54 T. L. R. 
36; 81 Sol. Jo. 963; 35 L. G. R. 651, 
D, C. 


S.), c. 44.1— R. Lawrence 
~ ~ q. O. 6. 172 ; 1 M. P. R. 


where cause of action arose “ — Proof of 
nearness. 1 — R. v. Zarellt fit Newell, 
[1931] 2 W. W. R. 108.— CAN. 

p (p. 483) L Nature of — Whether 

trial de novo.] — R. v. Lauriente, [1928] 
8 W. W. R. 263.— CAN. 

p (d. 433) U. Dufy of court — To 

consider findings of magistrate.) — R. t>. 
Aulenbach (N. S.) (1929), 62 Can. 
Grim. Owl 374. — CAN. 

p (p. 483) ill. .] — R. 

v. GILES (1930), 56 Can. O. C. 76 ; 2 
M. P. R. 447.— CAN. 

p (p. 438) Iv. .] — R. 

d. Hill (1930), 66 Can. C. C. 167 ; 2 
M. P. R. 486.— CAN. 

p (p. 433) v. J — R. 

v. Oiokle, [1931] 3 M. P. R. 447 ; 66 
Can. O. a 146.— CAN. 

p (p. 433) vi. .] — R. 

v. Giles (1930), 66 Can. C. C. 76 ; 2 
M. P. R. 447.— CAN. 

P (p. 433) vll. No right to jury — 

1900 ( N . S .), c “ ' ~ 

(1930), 63 Can, 

402.— CAN. 

p (p. 433) viii. Security — Time 

for.] — R. *. Ritholz Optical Oo„ 
Ltd., ri9361 1 D. L. R. 681 ; 63 Can. 
O. O. 212 ; 6 F. L. J. (Can.) 6.— CAN. 

p (p. 433) lx. Right to jury.] — 

There is no right to a Jury on appeal 
to the county ct. under Nova Scotia 
Summary Convictions Act, R. S. N. S. 
1923. — R. v . Bisenhauer, R. v. 
Hummelman (1936), 67 Can. C. C. 
334.— CAN. 

t (p. 433) I. Appeal-Security 

for costs.] — Sect. 760 (c) of Criminal 
Code, R. S. O. 1927, applies only to 
an appeal by the accused. Therefore, 
on an appeal from the dismissal of a 
charge applt. is not bound to give 
security for the accused’s coats. — 
R. v. Crowe (No, 2), [1938] 2 W. W. R. 
306.— CAN. 

t (p. 433) U. Successful appeal — 

Costs.]— R. v. Crowe (No. 3), [1938] 
2 W. W. R. 308. — CAN. 

t (p. 433) ill. Motion to quash.] — 

R, t>. Crowe (No. 1), [1938] 2 W. W. R. 
305.— CAN. 


t (p. 433) hr. 


■ Appeal by person 


' aggrieved.’*]— R. v. Crowe, [1938] 1 
W. W. R. 806.— CAN. 

e (p. 433) i. .] — On 

an appeal, under sect. 797 of Criminal 
Code, R. S. O., 1927, applt. must inter 
alia prove that the recognizance re- 
quired by sect. 760 (c) was actually 
filed. — R. v. Dureault, [1936] 3 
W. W. R. 302 : [19361 1 £>. L. R. 395 ; 
64 O. O. C. 838.— CAN. 

g (p. 433) I. .1 — On an 

appeal from a summary conviction 
under the Code It is the charge or 
oomplaint, on which the conviction was 
made, not the conviction, that must be 
heard 8c determined. Unless it dis- 
closes an offence there are no merits to 
try. Therefore, an amendment of the 
charge pr oomplaint or the swearing 
of a new information should hop be 

407 ! "r. L. 3. ioua.) *11. — CAN. 


bb (p. 438) 1. ,] — An appeal 

lies to the district ct. from a conviction 
by a magistrate for a violation of sect. 
130 of The School Act, R. 8. S., 1930.— 
Menzebs v. Marootte, [1936] 1 W, W. 
R. 69 ; 1 D. L. R. 68 ; 06 Can. C. 0. 
99.— CAN. 

bb (p. 433) !L Jurisdiction .) — 

On an appeal from a summary con- 
viction under Criminal Code it is com- 

S fiance with the conditions of appeal, 
; not proof of such oompfianoe, that 

f ives jurisdiction to the district ot. 
o hear the appeal ; therefore, so long 
as the oase is properly kept alive by 
adjournments said proof may he made 
at any time, fit , thereupon the ot. will 
be justified in exercising the Juris- 
diction thus shown to exist. — R. v. 
Holatohuk (Alta.), [1929] 1 D. L. R. 
706 ; 1W.W.R. 278 ; 51 Can. Crim. 
Gas. 98.— CAN. 

ddJjP^433) |. — thUcuio^Offe^ 


pun 


on summary conviction — 


Appeal does not lie .] — R. v. Martin 
(1931), 65 Can. C. C. 325.— CAN. 

ee c a. 483) i. Over sen* 

tence.) — R. t>. Skibo, [19311 1 W. W. R. 
297 ; 55 Can. C. O. 124 ; 89 Man. L. R. 
355.— CAN. 

se (p. 433) II. As to de- 

positions taken before magistrate .] — R. 
v. Oruikshanks (1930), 53 Can. C. O. 
184 ; 1 M. P. R. 394.— CAN. 

•e (p. 433) iii. .1— Ct. of 

Appeal will not interfere with a sen- 
tence unless trial judge has proceeded 
on wrong principle. — R. v. Await 
( 1936), 10 M. P. R. 502 ; 66 Can. C. O. 
132.— CAN. 

ff (p. 433) i. .] — An appeal lies 

from a county ct. judge hearing an 
appeal under Summary Convictions 
Act, R. 8. N. 8., 1923, s. 58.— R. V. 
Roche, [1936] 1 D. L. R. 214: 10 
M. P. R. 74 ; 05 Can., O. C. 35.— CAN. 

ff (p. 433) ii. .] — If there is any 

evidenoe on which the magistrate could 
convict, the Court of Appeal wifi hesi- 
tate to interfere. — B irtwistle v. 
Doyle (1935), 8 M. P. R. 532.— CAN. 

gg (p. 433) I. .}— On an 

appeal from a oonviction founded on 
an alleged plea at guilty, it is open to 
accused to raise the point that he did 
not, in the true legal sense, plead 
guilty to the information or complaint 
preferred against him, since be did not 
understand the n&ture of the charge 6c 
pleaded guilty In tenorauoe.— R. v. 
Olney (B. QA [19961 4 D. L. R. 869 ; 
[19261 3 W.W.B. 373 ; 46 Can. Grim, 
Oas. 196.— CAN. 

gg (p. 433) 11. ... — .] — R. v. 

Qauskt, [19311 2 W. W. R. 475; 55 
Can. O. O. 330.— CAN. 

gg (p. 433) ill. Discretion of Judge 

to allow wiihdrcnsal of plea.] — Ex p. 
Stanton (1928). 28 S. R. N. 8. R. 51o ; 
40 N. & R. W. N. 118.— A US. 

•hh tp. 433) i. In favour of 

Crown.] — R. v. Gils tl930I3 D. L* B» 
273 ; 53 Can. C. C. 248.— CAN. 

bbb (p. 433) I. Right of Crown 

to estreat bail bond .}— On an applica- 
tion to estreat a bail bond given to 
secure payment of oosts on an appeal 
from a summary conviction to which 
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Part XV. of the Criminal Code was 
applicable, which appeal was dis- 
missed with oosts 8c the oosts subse- 
quently taxed i—Held : the Crown 
was entitled to an order estreating the 
reoognisanoe 8c directing that it be 
enforced against the bondsmen. — R. 
v. Matheson & Mader, [1930] 1 
W. W. R. 609 ; 63 Can. 0. O. 228 ; 
24 S. L. R. 577.— CAN 

bbb (p. 433) 11. Security — 

Sufficiency — Question for judge. ) — The 
magistrate 8c not the applt. is judge of 
the sufficiency of the deposit to oover 
costs of appeal, 8c the error of the 
magistrate is therefore not permitted 
to oust the jurisdiction of the ot. — R. 
v. Slitp, Ex p. Basque (1932), 4 
M. P. R. 238.— CAN. 

see (p. 483) 1. .] — On the 

hearing of a general appeal under 
Justices of the Peace Act, 1927, it Is 
necessary In applying the English 
authorities to note that in England the 
appeal from an order of the Justices 
is by way of case stated, namely, an 
appeal on point of law only. There- 
fore, the appellate ct. cannot consider 
independently the weight of evidenoe. 
although It might have taken a different 
view of the weight of evidence had it 
been open to It to do so, 8c had the 
appeal been what a general appeal under 
Justices of the Peace Act, 1927, is in 
New Zealand — namely, to all intents 
fit purposes a new trial. The function 
of the appellate ct. in New Zealand is. 
In suoh an appeal, to decide the matter 
on the facts In evidenoe before it fit 
not to inquire merely whether the 
magistrate’s decision has been shown 
to be wrong. — Larben v. Aubrey, 
[19331 N. ZTL. R. 766.— N.Z. 

•w. Postponement of appeal — Grounds 

S r granting.] — R. v. Cumyow, [1920 1 
. L. R. 023 ; 45 Can. Ortto. Oas. 172 ; 
30 B. C. R. 436.— CAN. 

•z. Appeal to Division Court — From 
conviction imposing fine & imprison- 
ment.}— Re K. v. Knowles (Ont.) 
(1929), 62 Can. Orim. Oas. 377-—CAR. 

sy. On case stated.] —Under the 

combined operation of Summary Con- 
victions Act of Ontario, R. 8. 1927, 

s. 3, fit sect. 701 of the Criminal Code of 
Canada, an appeal upou a stated case 
lies from a conviction by a magistrate. 
The forum for hearing the appeal is 
the Div. Ct. of the Appellate Division. 
— R. v. Red Line. Ltd., [19301 2 
D. L. R. 149 ; 53 dan. C. C. 47 ; 65 
0. L. R. 11.— CAN. 

sz. Payment of fine under protest — 
Rigid to appeal Hi , v - 

McGill (B. C.) (1929), 62 Can. Grim. 
Cas. 141.— CAN. 

sa. Powers of appellate court— To 
recall witnesses called in inferior court.] 
— On an appeal under the provisions 
of the Justices Act, 1921, the judge 
upon the hearing of the appeal, has 
power In a proper case 8c In the 
exercise of a judicial discretion to take 
further evidenoe, 8c tor that purpose to 
order that the witnesses called in the 
lower ct. be recalled 8c examined in his 

S reeenoe. — H unter v. Walsh (1928), 
. A. 8. R. 330.— AU«. 
sd. — No power to amend sentewr 
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Part XIV. — Appeals from Quarter Sessions. 


1560. Add . Annotation : — Consd. R. v. Hallett, 
Ex p . Smith, [1939] 2 K. B. 276. 

1599. Add . Annotation: — Folld. R. v. Hallett, 
Ex p . Smith, [1939] 2 K. B. 276. 

1599a* Grant by recorder — Death of 

recorder before case stated.] — Upon an appeal 
to quarter sessions from an affiliation order, 
the recorder, who heard the case alone, 
allowed the appeal but agreed to state a 
case for the opinion of the High Ct. Before 
he had signed the case, the recorder died, & 
the newly appointed recorder refused to 
proceed : — Held : as the hearing & deter- 
mination of the appeal were still inchoate, 
a writ of mandamus should issue directing 
quarter sessions to hear & determine the 
appeal. 

Per Humphreys, J. : the determination 
by a ct. of quarter sessions of any appeal 
against conviction or sentence under Criminal 
Justice Act, 1925, s. 20, is final, & the High , 
Ct. has no power to issue mandamus. But on , 
an appeal which does not come within that 
• sect., & which is decided “ subject to a case 
to be stated,” the ct. has power in circum- 
stances such as are set out above to direct 
that another ct. of the same quarter sessions 
should hear the appeal de novo. — R. v. 
Hallett, Ex p. Smith, [1939] 2 K. B. 276 ; 
[1939] 2 All E. R. 562 ; 108 L. J. K. B, 737 ; 
160 L. T. 643 ; 103 J. P. 215 ; 55 T. L. R. 
658 ; 83 Sol. Jo. 479 ; 37 L. G. R. 355, D. C. 

1007. Add. Annotation : — Apld. Piper v. St. Mary- 
lebone Licensing JJ., [1928] 2 K. B. 221. 

1622a. Proper heading.] — In a case of D . v. P. the 
appeal was by resp. The case was headed 
& set down as P. v. D. 

Avory, J., said that the rule was that, as 


the parties were at quarter sessions, so they 
remained. The present case ought to have 
been headed between ” D. & P., resp.” — 
Practice Note (1930), 47 T. L. R. 168. 

1622b. Amendment — With consent of parties.] — 
Under Quarter Sessions Act, 1849 (c. 45), 
s. 2, it is competent for the parties to consent 
to an amendment or alteration of the special 
case subject to the approval of the ct. The 
special case before the Court of Appeal was 
adjusted before the recent decisions of the 
House, & did not afford sufficient information 
of the exact nature of the uses to which the 
hereditament was put, & a further statement 
was asked for by & supplied to the House. — 
Toogood & Sons, Ltd. v. Green, [1932] 

A. C. 663 ; 101 L. J. K. B. 453 ; 147 L. T. 201 ; 
96 J. P. 249 ; 48 T. L. R. 463 ; 76 Sol. Jo. 
458 ; 30 L. G. R. 301, H. L. 

1622c. Grounds for — Appeal to House of 

Lords.] — Toogood & Sons, Ltd. v. Green, 
No. 1622b, ante . 

1645. Add. Citation -1 B. R. A. 549. 

1656. Add. Annotation : — Consd. Stoke-on-Trent 
Revenue Officer v. Stoke-on-Trent Assess- 
ment Committee & Potteries Electric Traction 
Co., etc., etc. (1930), 143 L. T. 650. 

1676a. For further information— Order not 

appealable.] — The Ct. of Appeal cannot 
interfere with the exercise of the power of the 
Div. Ct. to remit a case for further informa- 
tion under Supreme Court of Judicature 
(Consolidation) Act, 1925 (c. 49). — South- 
wark Revenue Officer v. Hoe (R.) & Co. 
(1930), 143 L. T. 544; 94 J. P. 170; 46 
T. L. R. 528 ; 28 L. G. R. 446; (1926-31), 2 

B. R. A. 723. 


Part XVI. — Appeal to Court of Appeal. 

1713a. Right of appeal with leave.] — Leyton Urban District Council v. Wilkinson, No. 1229, ante . 


already served.] — R. v. Christopher 
(1931), 66 Can. C. C. 388 : 2 M. P. R. 
439.— GAN. 

sg. Informant admitting perjury — 
Conviction quashed.] — R. v. La Breton 
(1927), 54 N. B. R. 580.— CAN. . 

•k. Refusal to allow — Appeal.] — R. v. 
McNeil, (1932) 1 D. L. R. 349; 6 
M. P. R. 8 ; 59 C. C. O. 169.— CAN. 

' «n. Appeal to King's Bench — From 


L. R. 893.— GAN. 

•p. Enforcement of conviction after 
appeal — Conviction not remitted to 
magistrate.y-^A magistrate may en- 
force a oonvietion after an unsuccessful 
appeal, notwithstanding the failure 
to remit the oonvietion to the magis- 


trate. — R. v. MacDonald (1933), 61 
C. C. C. 70.— CAN. 


sr. A ppeal from Judge in chambers. ] — 
No appeal Ilea from an order ofatudgo 
in chambers on case stated. — K. v. 
Young (No. 2). 11935] 2 D. L. R. 160 : 
63 C. C. C. 64 ; 8 M. P. R. 343.— CAN. 

st. Right of appeal taken away by 
statute .] — If a statute takes away the 
right of appeal there is no right to 
appeal by oase stated from magistrates. 
— k.v. Young (No. 1). [1935] 2 
D. L. R. 158; 63 C. C. C. 02 ; 8 
M. P. R. 323.— CAN. 


sw. Appeal to District Court — Effect 
on application to quash .] — An applica- 
tion by way of certiorari to quash a 
oonvietion under sect. 63 of Weights 
& Measures Act, R. S. C. 1927, dis- 
missed on the ground that an appeal 


had been taken by the appet. to the 
District Ct. — R. v. Safeway Stores, 
Ltd. (No. 2), [1938] 2 W. W. R. 81 ; 
2 D. L. R. 415 ; affd., [1938] 2 W. W. R 
486.— CAN. 

sp. Conviction affirmed — No further 
appeal .] — After a summary conviction 
has been affirmed on appeal there is 
no further appeal. — R. v. Wksthaver, 
[1938] 4 D. L. R. 288 ; 70 C. C. C. 
400. — CAN. 

PART XVII. SECT. 3, SUfe-SECT. 1. 

si. Payment of fine under protest. ] — 
The payment of a fine *' under pro- 
test is improper, because fines can- 
not, be paid in that way. — R. v. 
Sutherland (1928), 43 B. C. R. 277.— 
CAN. 
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To L mill. OmM 14 — 1610 . 


MALICIOUS PROSECUTION AND PROCEDURE. 


14. 


Part I. — Distinguished from Trespass and 
False Imprisonment. 


For existing citations read 

Magnay v . Burt (1843), Dav. & Mer. 662 ; 
eub nom. Birt v. Magnay, 7 Jut. 127 ; on 


appeal , avb nom . Magnay v. Burt, 6 Q. B. 
381, Ex. Oh. 

18. Add . Annotation : — As to (2) Consd. Hemiman 
v. Smith, [1938] A. 0. 306. 


Part II. — Malicious Prosecution and Abuse of 
Criminal Proceedings. 

82. Add, Annotation : — Reid. Hemiman v. Smith, [1936] 2 All E. K. 1377. 


Part III. — Malicious Abuse of Civil Proceedings. 


100a. Omission to pass money through 

court.] — An order was made against pltf. 
in a county ct. committing him to prison, 
but was suspended so long as he paid £1 a 
month into court. Deft., the judgment 
creditor, asked him to pay him the £1 direct, 
& promised to pass it through the ct. Pltf. 
paid the deft, the money, but deft, did not 
pass it through the ct. Pltf. having been 
imprisoned was held entitled to damages. — 
Chapmann v. Morley (1891), 7 T. L. R. 267. 

101a. No detention — Bail given.] — In an 

action for a malicious arrest, pltf., in order to 
support an averment in his declaration, 
that he had been arrested, proved the writ ; 
the warrant ; that the officer sent a messenger 


to him, informing him that he had such a 
warrant, the messenger not having it then 
with him, & desiring him to give bail ; that 
he sent word that he would on the following 
day ; & that he accordingly did so, giving 
a bail-bond at the officer’s house ; but never 
being actually detained : — Held : these facts 
did not amount to an arrest ; &, therefore, 
the averment was not proved. — Berry v, 
Adamson (1827), 0 B. & O. 628 ; 9 Dow. & 
Ry. K. B. 668 ; 108 E. R. 646 ; sub nom. 
Berry v. Sempronius, 6 L. J. O. 8. K. B. 
215. 

Annotations : — Consd. Geotire v. Radford (1828), 3 O. 8c P. 
484. Apld. Reeoe v. Griffiths (1829), 5 Man. & Ry, K. B. 
120; Amor v. Blofleld (1832), 9 Bing. 91; Baton v. 
Pilling (1834), 2 Or. Sc M. 374. Bold. Brown v. Chapman 
(1848), 6 C. B. 366. 


PART II. SECT. 1. 

20 1. General rule .} — The definition 
of M prosecution " Is not confined to 
proceedings before a magistrate or a 
criminal ct. The proceedings relating to 
the granting of sanction to prosecute, 
though they may not lead to imposition 
of fine or Imprisonment, render the 
person charged liable to fine or im- 
prisonment, 4c, therefore, come within 
the meaning of the term “ prosecu- 
tion.'* — Rjlbxndba Nath Das v. 
Jookkdba Nath Deb (1928), I. L. R. 
88 Calc. 482.— -BCD. 

20 II. .1 — A prosecution exists 

when a criminal charge is made 
before a judicial officer or tribunal. — 
Naqendra Nath Ray ». Basanta 
Das Bairagya (1929), L L R. « 
Chic. 25. — IND. 

88 U. -.) — A suit for damages 

for malldous prosecution cannot pro- 
ceed when the proceeding alleged to 
gfre rise to the cause of action had 
ended In the dismissal of the complaint 
under Code of Criminal Proceedings, 
1898, s. 208, 9c no process had been 
issued against pltf.. 9c the mere fact 
th at pltf. had cross-examined the 
witnesses for complainant oaanot alter 


the character of the proceedings. — 
Sulhao Chamar e. Nanp Lal Sahu 
(1928), I. L. R. 8 Pat. 285.— IND. 

PART II. SECT. 2, SUB-SECT. 2. 

40111. .] — “In any country where, 

as in India, the prosecution is not 
private, an action for malicious prose* 
oution, in the most literal sense of the 
word, cann ot be raised against any 
private individual. But giving in- 
formation to the authorities, which, 
naturally, leads to prosecution, Is just 
the same thing.— Naoendha Nath 
Ray t>. Basanta Dab Bajbagya’ (1929), 
I. L. R. 57 Calc. 25.— IND. 

PART IL SECT. 3, SUB-SECT. 1. 

74 i. Who may briny action ,] — There 
is no such thing as a joint cause of 
action for damages for malicious 

prowmitloo.-LKABT Dickson v . 


McGhee (8ask.), [1929] 2 D. I». R. 
201 ; 1 W. W. R. — 


, 228.— CAN. 


PART III. SECT. 1. 

78 vi. .] — Rama Row v. Soma 

bukbabam Asaby (1927), I. L. It. 51 
~ ' 842.— IND. 


PART ni. SECT. 8. 

sb. Divorce proceeding*.] — Deft, peti- 
tioned for the dissolution of her 
marriage upon the around that her 
husband baa committed adultery with 

£ ltf . Pltf. obtained leave to Intervene 
i the suit to answer the charge, where- 
upon deft, abandoned the charge, & 
was granted leave to amend her petition 
by striking out the charge of adultery. 
Pltf. then brought this action to recover 
damages. The declaration contained 
two oounts, one for defamation, the 
other tor malicious prosecution on the 
ground that the charge of adultery was 
made maliciously & without reasonable 
9c probable cause. The first count was 
abandoned ; — Held : the declaration 
did not disclose a cause of action, as 
the bringing of civil proceedings, how- 
ever maliciously, will not support a 
subsequent action for malicious prose- 
cution, except in the case of the presen- 
tation of a bkpcy. petition against a 
trader or the presentation of a petition 
for winding up a trading oo. — F ejjn v. 
Paul (1932), 8. R. NTS. W. 815 49 

N. 3. W. W. N. 180.— AUS. 


J* 
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Cases 148—845. 
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Part IV. — Essentials to Action. 


148. Add . Annotations : — Apld. Morriss v. Winter 
(1929), 45 T. L . R. 643. Retd. Copper Export 
Assocn. Inc. v. Mersey Docks & Harbour 
Board (1932), 48 T. L. R. 542. 

282. Add, Annotation : — Retd. Woolmington v. 


Public Prosecutions Director, [1935] A. C. 
462. 

246. Add. Annotation : — Retd. Hemiman v. Smith, 
[1936] 2 All E. R. 1377. 

345. Add. Annotation : — Retd. Hemiman v. Smith, 
[1936] 2 All E. R. 1377. 


PART IV. SECT. 1, SUB-SECT. 1. — A. 

121 ii. .) — Pltf. must prove 

that he was Innocent, & that his 
innocence was pronounoed by the 
tribunal before whlob the accusation 
was made. Where a nolle prosequi is 
entered, although it establishes that 
the proceedings terminated in favour 
of pltf., it does not establish his 
innocence. — Rich v. Forman (1927), 
29 W. A. L. R. 13.— AUS. 

Bp. Quasi-criminal proceedings .] — A 
suit for damages for malicious prosecu- 
tion is maintainable although the pro- 
ceedings complained of are quasi - 
criminal. — Babu Ram v. Nityanand 
MATHUIk I. L. R., [1939] All 224.— 
IND. 

PART IV. SECT. 1, SUB-SECT. 1.— 

B. (a). 

188 lx. .] — On the trial 

of an action for mallolous prosecution 
the question whether pltf. was innocent 
or guilty of the criminal chargo of 
which be complains is still open Sc, 
consequently, where the oase Is one in 
which all the facts resulting in that 
charge were within the knowledge of 
the two parties, a finding in the civil 
action that pltf. was really guilty, not- 
withstanding his acquittal, necessarily 
determines In favour of deft, the Issue 
whether there was reasonable Sc prob- 
able cause for the laying of the criminal 
charge. — M eier t>. Elder, [1931] 1 
D. L. R. 653 ; [19301 3 W. W. R. 551 ; 
25 S. L. R. 199.— CAN. 

PART IV. SECT. 1, SUB-SECT. 2. 

168 ii. .] — Pltf. brought an 

action for malicious prosecution arising 
out of a charge of conspiracy against 
him, in respect of which charge the 

A. -G. for Now South Wales, after pltf. 
had been commlttod for trial, had 
refused to file an indictment : — Held : 
the guilt or innocence of pltf. was not 
an issue going to his cause of action 
in malicious prosecution. — Common- 
wealth Life Assurance Society, 
Ltd. v . Smith (1938), 59 C. L. R. 527 ; 
11 A. L. J. 529 ; 44 A. L. R. 258.— 
AUS. 

d i. Discontinuance of proceedings . J — 
Dalunq v. MoKendriok (P. E. X.), 
[19261 2 D. L. R. 999.— CAN. 

PART IV. SECT. 2, SUB-SECT. 1. 
—A. 

182 xvi. -1 — Metcalfe v . 

SteWart, [19301 1 D. L. R. 1001 ; 42 

B. C. R. 96.— CAN. 


PART IV. SECT. 2, SUB-SECT. 1.— 
B. (a). 

205 xi. .1 — In a suit to recover 

the price of goods sold, goods in a store 
were seized under an order of attach- 
ment. The suit failed as against A. F., 
who claimed to he the owner of the 
business, & the order of attachment 
was dissolved. A. F. then brought 
action for damages : — Held : the action 
was not maintainable either tor 
maliciously suing out process, because 
of the absence of malice & the existence 
of reasonable Sc probable cause ; or 
for trespass, because, even assuming 
A. F. was the owner of the goods, 
as to which the ct. was not satisfied, 
the seizure was under a valid attach- 


ment order. — Feinbtein v. Paulin- 
Ohamberb Co., Ltd., [1921] 1 W. W. R. 
554 ; 59 D. L. R. 605.— CAN. 

PART IV. SECT. 2, SUB-SECT. 2.— A. 

230 i. Acting without just cause or 
excuse.) — Manning v. Nickerson 
(B. C.), [1927] 3 D. L. R. 728 ; [1927] 
2 W. W. R. 623.— CAN. 

230 ii. ,] — Paulson v. Clements 

(Alta.), [1927] 3 D. L. R. 716.— CAN. 

230 ill. .) — Govt. Liquor Aot. 

R. 8. B. 0. 1924, c. 146, has not obanged 
the law with respect to mallolous 
prosecution. Where In an action 
against a chief of. police for malicious 

{ irosecution because of his applying 
or Sc the execution of a search warrant 
issued under sect. 73 (1) of said Act. 
the most charitable view that could 
be taken of his action was under the 
information given him by his informant 
he was requested to investigate &, 
instead of making a proper investiga- 
tion, he immediately applied for the 
warrant, It was held that sold view 
coupled with the finding already made 
of an absence of reasonable & pro- 
bable cause would support a finding of 
malice. — Grady Sc Grady v. DEvrrr, 
[1928] 1 W. W. R. 924.— CAN. 

230 iv. .] — Nickerson v. Man- 
ning, [1928] 3 D. L. R. 494 ; [1928] 
S. C. R. 91.— CAN. 

241 vi. .] — Henderson i 

Bailleul, [1927] 3 D. L. R. 374 ; 
[1927] 2 W. W. R. 197 ; 36 Man. L. R. 
519.— CAN. 

241 vii. .] — Deft, took proceed- 
ings against pltf., his mother, under 
Lunacy Act, 1898, s. 4, charging her 
with being a person deemed to be 
insane wandering at large. A warrant 
was issued & she was arrested, but upon 
being brought before a magistrate she 
was discharged. She then brought an 
action for mallolous prosecution. Deft, 
admitted that he was not Justified in 
swearing that she was wandering at 
large, but he said that he had acted In 

g ood faith & in order to prevent her, 
l her own interests, from disposing of 
her property. The Judge, in directing 
the jury, told them that on that 
admission the proceedings must be 
deemed to have been taken without 
reasonable or probable cause, but that 
in determining whether they were 
taken maliciously they should con- 
sider whether the deft, was aotuated by 
an honest desire to protect pltf. *8 
property in her own interest or by 
some indirect or improper motive ; 
— Held : they were properly directed. — 
Rapley v. Rapley (1929), 30 S. R. 
N. S. W. 94 ; 47 N. S. W. W. N. 36.— 
AUS. 

241 vili. — - — .] — There is sufficient 
malice to support proceedings for 
malicious prosecution when an action 
is brought against the maker of a bad 
cheque solely for the purpose of com- 
pelling payment. — Hoflby v. Radio 
Oil Refineries, Ltd., 11937 3 3 

D. L. R. 03 ; 45 Man. L. R. 227.— CAN. 


PART IV. SECT. 2, SUB-SECT. 2.— B. 

252 i. Holding to bail— Solicitor 
taking note in own name for debt due to 
client .) — Bourgeois v . Mitton, [1931] 
1 D. L. R. 998 ; 2 M. P. R. 1.— CAN. 
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m 1. .] — Jones v. Eckley, 

[1928] 2 D. L. R. 943.— CAN. 


PART IV. SECT. 2, SUB-SECT. 8. 

275 i. Malioe dr absence of reasonable 
dr probable cause — Both must be proved .] 
— In an action for damages for 
malicious prosecution, a jury found 
that deft, honestly believed that pltf. 
was guilty of the offence with which 
he had been charged, but that deft, 
was actuated by malice in prosecuting 
pltf. : — Held : deft. 'a honest belief not 
being In the circumstances reasonable, 
the finding of malice was sufficient to 
entitle pltf. to suooeed. — Cruise v. 
Burke, [1919] 2 I. R. 182 —IR. 


PART IV. SECT. 2, SUB-SECT. 4.— A. 

284 xiv. . ]— Mecklenburg v. 

Canadian Pacific Ry. Co. (Alta.), 
[1926] 1 D. L. R. 706.— CAN. 


284 xv. .1 — McRae v . McLaugh- 

lin Motor Car Co., Ltd. (Alta.), 

M l D. L. R. 372 ; J1926] 1 W. W. 
—CAN. * 


284 xvi. .] — Vardini v. McLen- 

nan (1932), 5 M. P. R. 387.— CAN. 


sa. Perseverance in prosecution — 
After discovery that facts relied on are 
not true.) — A prosecution, oven If 
commenced under a bond fide belief 
in the guilt of the accused, may become 
maid fide by continuance after it is 
discovered that the facts upon which 
It was based are not true. — Rabindra 
Nath Dab v. Jogendra Nath Deb 
(1928), I. L. R. 56 Calc. 432— IND. 


PART IV. SECT. 3, SUB-SECT. 2.'— A. 

362 v. .] — While, in an action 

for mallolous prosecution, malice may 
be inferred from want of reasonable Sc 
probable cause, yet that inference 
cannot he drawn where all the facts Sc 
circumstances of the case would tend 
to show that there could be no malioe 
in the sense of the Initiation of proceed- 
ings in a malicious spirit, i.e. from 
an indirect & Improper motive.— 
O’Louohlin v. GranDjean, [1929 J 1 
D. L. R. 198 ; [1928] 3 W. W. R. 740.— 
CAN. 

362 vi. .1 — Phillips v. Coderre 

(Sask.), [1929] 4 D. L. R. 658.— CAN. 

362 vii. .}— Green v. Harry 

(B. C.), [1929] 4 D. L. R. 410.— CAN. 

362 vili. .]— No action will lie 

for the institution of criminal proceed- 
ings, however malicious, unless they 
have been commenced without reason- 
able & probable cause. The fact that 
deft, commenced the criminal proceed- 
ings as the result of a mistaken view 
of a question of law (in the present 
instance the sufficiency of an endorse- 
ment on a cheque) does not necessarily 
amount to lack of reasonable Sc prob- 
able cause. — Johnson v. Stack, 
[19341 1 W.W.R 388.— CAN. 

1 I. .] — Held : upon the 

evidence, deft, failed to make a full Sc 
fair statement of all the facts either 
to his solr. upon whose advice he said 
he acted, or to the magistrate. Sc 
therefore the advioe Sc direction said 
to have been reoeived by them did not 
afford an answer to pltf.’s contention 
that there was a lack of reasonable Sc 
probable cause. — L ove v. Denny & 




VoL XXXm. — Malicious Prosecution. Cases 418 — 686. 


418. Add. Annotations : — As to (4) Consd. Hemi- 
man v. Smith, [1938] A. 0. 305. Generally , 
Retd. He r n im an v. Smith, [1936] 2 All E. R. 
1377. 

441. Add. Annotation : — Refd. McArdle v . Esran 
(1933), 150 L. T. 412. 

449. Add . Annotations : — Refd. McArdle v. Egan 
(1933), 150 L. T. 412 ; Herniman v. Smith, 
[1938] A. C. 305. 

455a. — .] — In an action for malicious 

prosecution, the function of the jury is to find 
what are the relevant facts, if these are in 
dispute. When the facts operating on the 
min d of the prosecutor are ascertained, it is 
for the judge to decide whether they afford 
reasonable <fc probable cause for prosecuting 
the accused person. 

It is not required of any prosecutor that he 
must have tested every possible relevant fact 
before he takes action. His duty is not to 
ascertain whether there is a defence, but 


whether there is reasonable & probable cause 
for a prosecution. Circumstances may exist 
in which it is right, before charging a man 
with misconduct, to ask him for an explana- 
tion ; but no general rule can be laid down, 
& where a person is satislied, or has 
apparently sufficient evidence, that he has 
in fact been cheated, there is no obligation 
to call on the cheat & ask for an explanation, 
inasmuch as to ask for this may only have 
the effect of causing material evidence to dis- 
appear or be manufactured. — Herniman v. 
Smith, [1938] A. C. 305 ; [1938] 1 All E. R. 
1 ; 107 L. J. K. B. 225 ; 82 Sol. Jo. 192, 
H. L. 

479a. .] Herniman v. Smith, No. 455a, 

ante. 

493. Add. Annotations : — As to (1) Apprvd. Hemi- 
man v. Smith, [1938] A. 0. 305. Generally , 
Refd. Herniman v. Smith, [1936] 2 All E. R. 
1377. 


Part V. — Evidence. 

574. Add. Annotations : — Refd. Campbell v. Poliak, [1927] A. C. 732 ; Martin v. Benson, [1927] 

1 K. B. 771. 


Part VII.- Pleading and Practice. 

580. Add. Annotation: — Refd. La Radiotechnique v . Weinbaum (1927), 137 L. T. 038. 


Vincent, [1929] 4 D. L. R. 303 ; 64 
O. L. R. 290.— CAN. 

m i. Police constable.] — In the 

absence of a professional adviser, the 
fact that the prosecutor sought the 
best advice obtainable In the neigh- 
bourhood (that of a police constable). 
& that he acted on that opinion, will 
not in itself be a sufficient defence to 
an action for malicious prosecution. — 
Assheton v. Merrett, [1928] S. A. 
8. R. 11.— AUS. 

378 ii. .] — Resp. was 

arrested for maliciously setting fire to 
grass. He was tried on this charge, 
which was dismissed, Sc brought an 
action for wrongful arrest against 
applts., members of the police force. 
The evidence showed that applts. had 
acted after consultation with an in- 
spector of police Sc on the advice of a 
solr. in the Grown Law Department, & 
also showed that certain inquiries were 
omitted to be made by them, the result 
of which would probably have shown 
that the charge was not sustainable. 
These inquiries were not suggested by 
the inspector or the solr. : — Held : the 
good faith of the officers being un- 
questioned Sc a substantial degree of 
caution haring been exhibited a reason- 
able allowance should be made for 
occasional errors of judgment Sc the 
action should be dismissed. — BOurke 
v. Robinson, [1935] S. A. S. R. 78. — 
AUS. 

o i. Plaintiff about to leave 

jurisdiction. ] — D anset e. Orcott, 
[1928] 4 D. L. R. 27.— CAN. 


PART IV. SECT. 8, SUB-SECT. 3 - E. 

417 i. Absence of probable cause not 
implied. ] — Shubrati v. Shamb-Uddin 
(1928), I. L. R. 50 AIL 713.— IND. 

417 ii. Successful plea of autre- 

fois convict .] — Pltf., drivings car while 


drunk, had an aoc.dent whereby two 
persons named D. & the child of pltf. 
were hurt. An information was laid for 
causing grievous bodily harm while In 
charge of an automobile. He pleaded 
guilty & was sentenced. Deft, read 
of the trial & thought he was tried for 
Injuring D. She laid an information 
for criminal negligence causing bodily 
harm to her child. This was dismissed 
upon plea of autrefois convict. In an 
action by pltf. for malicious prosecu- 
tion : — Field : there was reasonable & 
probable cause, & although there was 
evidence of malice the most express 
malice Is immaterial If there Is reason- 
able Sc probable cause. — V anvolkiv- 
buro t\ Gommkr, 11931] 3 D. L. R. 
735 ; O. R. 384 —CAN. 

417 ill. .] — In an action tor 

malicious prosecution the onus of 
proving want of reasonable & probable 
cause cannot be discharged merely 
by proof of pltf.’s acquittal In the 
criminal case. — Mohammad H argon 
v. Asghar Hussain (1931), I. L. It. 
10 Pat. 842.- -IND. 


■x. Plaintiff committed for trial .] — 
The fact that pltf. in an action for 
malicious prosecution was committed 
for trial after a preliminary hearing Is 
not primd facie proof that deft, had 
reasonable & probable cause for such 
prosecution. — Hall v. Geiger (No. 2), 
[1030] 2 W. W. R. 794 ; 3 D. L. R. 
854 ; 43 B. C. R. 116. — CAN. 


PART IV. SECT. 3, SUB-SECT. 4. — A. 


432 vi. .1 — Owens v. Martin - 

DALE, [1928] 4 D. L. R. 932 ; 63 

O. L. R. 87.— CAN. 


PART IV. SECT. 3, SUB-SECT. 4.— 
B. (a). 

436 xii. .] — PiDGBON v. 

Holman (P. E. I.). [1B261 3 D. L. R. 
480.— CAN. 


436 xili. .] — In an action 

for malicious prosecution the question 
whether there was a want of reasonable 
& probable cause Is one for the Judge 
alone to decide 8c, if the facts pertaining 
to it are not in dispute, there is, there- 
fore, nothing for the jury to pass on ; 
but where the evidence as to the facts 
Is conflicting the judge does not 
abdicate his functions by asking the 
Jury : ** Did deft, take reasonable care 
to inform himself of the true facts of 
the case ? " Sc by instructing It that 
if It finds in the negative then there 
Is a want of reasonable & probable 
cause. — Perry v. Woodwards, Ltd. 
(B. O.), [1929] 4 D. L. Ii. 751 ; 3 
W. W. R. 49.— CAN. 


d I. .] — Croft v Dunphy, r 1 032 j 

1 D. L. R. 749 ; 4 M. P. R. 438.— 

CAN. 


PART IV. SECT. 3, SUB-SECT. 4.— 
C. (a). 

467 iv. .] — PlDOEON V. 

Holman (P. E. I.), f 19261 3 D. L. R. 
480.— CAN. 

480 ill. .1 — In a suit for damages 

based on the allegation that deft, had 
maliciously obtained a temporary in- 
junction & kept pltf. out of possession 
of oertain house property : — Held ; in 
India In a case like this the question of 
reasonable 8 c probable oause was 
purely one of fact. — Habit Ullah v, 
Atma Singh (1932), I. L. R. 14 Lah. 
46.— IND. 


PART V. SECT. 1, SUB-SECT. 2. 
537 ix. — — . V 77 P 1 DOEON U^HoLMAN 


(P. E. 1.), [19261 3 D. L. R 
CAN. 


480.- 
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MARKETS AND FAIRS. 


Part II. — Creation and Proof of Markets and Fairs. 

18, Add. Annotation : — As to (4) Consd. London 45* Add. Annotation : — As to (1) Retd. West Mid- 
Corpn. v. Lyons, Son So Co. (Fruit Brokers), lands Joint Electricity Authority v. Pitt, 

Ltd., [1936] Oh. 78. Minister ot Transport v. Pitt (1932), 96 J. P* 

169. 

Part III. — Rights and Liabilities in connection with 

Markets and Fairs. 

52* Add. Annotation : — Gonsd. Hall v . Brook- 
lands Auto-Racing Club (1932), 48 T. L. R. 

546. 

57. Add . Annotation : — Retd. London Corpn. v. 

Lyons, Son & Co. (Fruit Brokers), [1936] Ch. 

78. 

69fL To sell — On payment of tolls.] — A 

trader has the same right on paying the 
proper tolls to sell by auction in a market the 
• marketable goods or others as he has to use 
the market for selling his own goods by 
private treaty, & there is the same obligation 
on the market owner to provide him with 
accommodation. Where, therefore, the 
owners of a market refused for reasons other 
than lack of room to allow a trader to use the 


Part IV. — Holding of Markets and Fairs. 

91. Add. Annotation : — Consd. London Corpn. v. 98.. Add. Annotation : — As to (2) Refd. London 
Lyons, Son So Co. (Fruit Brokers), Ltd. Corpn. v. Lyons, Son So Co. (Fruit Brokers), 

[1936] Oh. 78. [1936] Ch. 78. 

103. Add. Annotation : — Refd. Layzell v . Thomp- 
94. Add. Annotation: — As to (3) Refd. London 8011 (1927), 137 L. T. 106. 

Corpn. v. Lyons, Son So Co. (Fruit Brokers), 106. Add. Annotation : — Refd. Re Southern By. 
Ltd., [1936] Ch. 78. Co. (1936), 163 L. T. 106. 


Part VI. — Tolls and Stallages. 

268. Add. Annotation : — Refd. London Corpn. v . Lyons, Son & Co. (Fruit Brokers), [1936] Ch. 78. 


market for sales by auction of the marketable 
goods of others, they could not maintain an 
action to restrain, the trader from carrying on 
auctions in premises close to but outside the 
market, in a manner which did not amount 
to the setting up of a rival market, on the 
ground that he was causing a disturbance of 
the market. — London Corpn. v. Lyons, Son 
& Co. (Fruit Brokers), Ltd., [1936] Ch. 
78 ; 105 L. J. Ch. 1 ; 163 L. T. 344 ; 61 
T. L. R. 663 ; 79 Sol. Jo. 658, C. A. 

60. Add. Annotation : — Apprvd. London Corpn. v 
Lyons, Son & Co. (Fruit Brokers )r, Ltd., [1936] 
Ch. 78. 

68. Add. Annotation : — Refd. Hardie So Lane v . 
Chiltern (1927), 96 L. J. K. B. 773. 


Part VII. — Disturbance. 


802. Add. Annotation: — As to (1) Consd* London 
Corpn. v . Lyons, Sons & Co. (Fruit Brokers), 
Ltd., [1936] Ch. 78. 

806* Annotation : — Refd, London Corpn. v. 

Lyons, Son & Co. (Fruit Brokers), [1936] 
Ch. 78. 


812. Add* Annotation : — Refd. Layzell v. Thomp- 
son (1926), 91 J. P. 89. 

818. Add. Annotation : — Refd. London Corpn. e. 
Lyons, Son So Co. (Fruit Brokers), Ltd., 
[1936] Ch. 78. 


PART II. SECT. 1. 

ik. Whether structure divided into 
shops forms private marks! — Goods dis* 
plaved on pavement. 1 — Bombay Muni- 
cipality V. Ysnkanna Ellappa (1928), 
I, L. R. 52 Bom. 780.— IND. 

PART II. SECT. 8, SUB-SECT. I. 

36 t. Acquisition of sits— Necessity for 


bye-late.) — City of Edmonton v. Mao- 
donald (Alta.) (1907), 7 W. L. R, 
SOI.— CAM* . 

PART V. SECT. 3, SUB-SECT. 1. 

to. Weiokmaster — Appointment — 
AcHno as evidence o/.}— Evidence of 
eottng ip a pnbUo office, public 

44 


weigh master. la evidence to go to the 
ivy of a title to that cdBce.ee ageinat 


a wr ong doer, though th e title he pet 
in SSebythe iSeadfoga, ftSeappomt- 

108 ; affd. sub noon Maths v. Dams 
(l*«lH* I. O. L. R. 23, Ex. Oh.— IR. 




VoL XXXm— Markets and Fairs. Cases 828— 681, 


822. Add. Annotation : — Retd. London Corpn. v. 
Lgons, Son & Co. (Fruit Brokers), [1936] 


820. Add, Annotation : — Retd. London Corpn. v. 
Lyons, Son Sc Co. (Fruit Brokers), Ltd., 
[1936] Ch. 78. 

882. Add. Annotation : — Reid. London Corpn. v. 
Lyons, Son & Co. (Fruit Brokers), [1930] 
Ch. 78. 


889a. Right to prevent sale in dwelling-house.] — 

Dunstable (Prior) v . B. (1433), Y. B. 11 
Hen. 6, fo. 19, pi. 13. ' 


Annotations : — Consd. London City Case (1610), 8 Co. Rep. 
121 b ; Hutchins v. Player (1663), O. Bridg. 272. Apld. 
Moseley v. Chadwick (1782), 3 Don*. K. B. 117 ; Tewks- 
bury Corpn. v. Brioknell (1809), 2 Taunt. 120. Consd. 
Mosley v, Walker (1827), 7 B. Sc 0. 40. Expld. Maccles- 


field Corpn. e. Chapman (1843), 12 M. & W. 18. 

Penryn Corpn. v. Beat (1878), 3 Ex. D. 292. 
Manchester Corpn. v. Lyons (1882), 22 Ch. D. 287. 
Reid. Ballard e. Bonnet (1760), 2 Burr. 775 : Llandaff Sc 
Canton Distriot Market Co. v. Lyndon (1861), 25 J. P. 
295 ; G. E. By. Co. v. Goldsmid (1884), 9 App. Cas. 997. 


852. Add. Annotation : — As to (6) Consd. London 
Corpn. v . Lyons, Son & Co. (Fruit Brokers), 
[1936] Ch, 78. 

406. Add. Annotation : — Retd. London Corpn. v . 
Lyons, Son Sc Co. (Fruit Brokers), [1930] Ch. 
78. 

415. Add. Annotations : — Consd. A.-G. v. Sharp 
(1930), 99 L. J. Ch. 441 ; Musical Performers* 
Protection Assocn., Ltd. v, British Inter- 
national Pictures, Ltd. (1930), 40 T. L. R. 
485. 


Part IX. — Sale 

472a. .] — Although a sale by a tradesman in a 

shop in the City of London is a sale in market 
overt, a sale to a tradesman in a shop in the 


in Market Overt. 

City of London is not a sale in market overt. 
— Ardath Tobacco Co., Ltd. v, Ockeb 
(1930), 47 T. L. R. 177. 


Part XI. — Hawkers, Pedlars, etc. 


528. Add. Annotations : — Refd. R. v. Minister of 
Health, Ex p. Yaffe, [1930] 2 K. B. 98 ; 
British Trawlers’ Federation, Ltd. v. London 
Sc North-Eastern Ry. Co. (1932), 147 L. T. 313. 


631. Add. Annotations: — Folld. Edwards v . Wan- 
stall (1929), 46 T. L. R. 101. Consd. Ether- 
ington v. Carter, [1937] 2 All E. R. 528. 


PART VII. SECT. 1, SUB-SECT. 3.— C. 

if. Buying goods outside market .] — 
Although no market tolls are charge- 
able by an owner of a market, buyers 
can disturb, in an actionable sense, the 
market by buying outside its limits. — 
Loughrey v. Doherty, 11928 1 I. R. 
103.— IR. 


PART XI. SECT. 1. SUB-SECT. 1.— A. 

601 ii. What amounts to.] — R. 

v. Thornbkbt, [1925] 2 W. W. B. 175 ; 
19 Saak. L. R. 429.— CAN. 


PART XI. SECT. 1, SUB-SECT. 2.— A. 

■k. Sale by agent of company — Tax 
imposed by Corporations Taxation Act, 
R, 8. 8 ., 1920 (c. 31), paid by company. 
— B. v. Aune, [19251 2 W. W. R. 539 ; 

44 Can. Crim. Cas. 194 ; 19 Saak. L. B. 
566. — CAN. 

PART XL SECT. 1, SUB-SECT. 3. 

631 1. Hawking prohibited in 

certain streets during certain hours .] — 
A municipal bye-law that " no person 
■hall act as a hawker or pedlar or trade 
or exhibit his wares in other such 
oapadty ” in certain specified portions 
of the municipality save between the 
hours of 6 aun. Sc 2 p.zn. is intra vires 
sect. 6 (3) of Ordinance 4 of 1928 
(Transvaal). — Fkinbtein v. Baleta, 
[1930] App. D. 319.— S. AT. 

k 1. Restriction for benefit of 

local shopkeeper*,] — A county council 
passed a bye-law providing that 
hawkers should pay a license fee of 

45 every half-year. It was admitted 
that the fee was fixed so high to 
restrict the trade of hawkers in favour 
of that of local shopkeepers: — Held: 
the bye-law was voia for unreasonable- 
ness. — Hamilton v. Yates, [1930] 
N. Z. L. R. 359. — N.Z. 

PART XL SECT. 1, SUB-SECT. 4. 

638 L Li c en ce given to servant — 
H a wking by waster db servant,}— ‘Retd : 
Hawkers Act, 1883, . authorises a 


hawker to substitute his servant for 
himself as the person entitled to trade 
under his licence, but does not authorise 
both the hawker & his servant to trade 
separately & simultaneously under the 
licence. Deft, had committed an 
offenoe as he had handed over the 
licence to his son Sc authorised his son 
to trade under it as his servant, Sc, 
therefore, had not the licence in his 
possession while trading. Sc did not 
immediately produce it upon de- 
mand.” — O’Broin v. Cox, [1932] I. R. 
659.— IR, 

PART XI. SECT. 2. 

1 I. Sale of controversial re- 

ligious books.] — R. v. Stewart (1929), 
53 Can. C. C. 24.— CAN. 

n I. Sale of commodity made by 

pedlar.} — Reap, who was peddling a 
polish from door to door that he made 
on his own premises : — Held : liable 
for a licence fee under a trade licence 
bye-law. — Gower v. Campbell (1932), 
45 B. O. R. 414.— CAN. 

PART XL SECT. 8. 

q j. offer of goods in exchange 

for trading stamps — Whether sale or 
offering for sale. H- Deft, arranged with 
various retail merchants that each 
should receive from him trading stamps 
the property in which, however, was 
to remain in him, 8c should pay him 
fifty cents per hundred stamps, & 
give one to each customer for every 
ten cents of cash purchases, while 
deft, should advertise the merchants 
in certain directories & otherwise. A 
blank spaoe was left In these directories 
for pasting in such stamps. Sc every 
customer who brought to deft, one of 
the directories with a fixed number of 
stamps pasted in was entitled to receive 
in exchange any article he might 
select out of an assortment of goods 
kept in stock by deft. Apart from this 
the goods were not for sale : — Held : 
these transactions did not constitute 
a selling or offering for sale by deft. 


within a municipal bye-law, passed 
under R. 8. O. 1897, c. 223, a. 683 (30), 
(31).— R. *. Langley (1899), 31 O. R. 
295 ; 20 C. L. T. 2.— CAN. 

1 1. For principals assessed 

in municipality — Though non-resident.] 
— R. v. MURRAY (1803), 24 O. L. T. 
183.— CAN. 


t li. For non-resident 

trader — Ostensibly acting for resident 
trader. y—R. v. Gibb (1928), 50 Can. 
Crim. Cas. 366.— CAN. 


a 1. Not company selling goods at 

premises rented for two months.] — R. v. 
Dominion General Jobbers, Ltd., 
[19251 3 D. L. R. 570 ; [19261 2 

W. W. R. 289; 44 Can. Crim. Cas. 
229 ; 35 Man. L. R. 57.— CAN. 

a ii. Person peddling bread from 

wagon.] — R. v. Maokeys Bread, Ltd. 
jOnt.) (1929), 62 Can. Crim. Cas. 314.— 

o i. In case of company .1 — 

A oo. incorporated under the Dominion 
Companies Act is subject to a municipal 
bye-law, enacted under statutory 
authority, which requires transient 
traders to take out a lloenoe, where the 
real objects of the bye-law are the 
raising of revenue Sc regulation Sc it is 
not intended, or made, to apply to 
federally incorporated cos. specially. — 
R. v. Continental Salvage Corpn.. 
Ltd., [1930J 2 W. W. R. 562 ; 54 
Can. C. C. 145 ; 39 Man. L. R. 70.— 
CAN. 

h I. .1 — The conviction was 

for that deft,, being a transient trader, 
occupying a place of business in the 
town of M., did sell certain goods, 
wares Sc merchandise, contrary to a 
bye-law : — Held ; the want of an 
allegation In the conviction that deft, 
was a transient trader whose name had 
not been dnly entered on the assessment 
roll for the current year was fatal. — 
R. v. Oaton (1888), 16 O. R. 11.— CAN. 

htt. Proof of onasede — No proof 

that goods to be supplied by person doing 
business outside municipality.] — R. e* 
Ogle (1910). 15 W. I*. R. 325.—OAN. 
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MASTER AND SERVANT. 


Part I. — The 

8. Add. Annotations: — As to (1) Consd. Tem- 
pleton v. Parkin Wm. & Oo. (1929), 140 L. T. 
519. Reid. Williams v . Larsen (1928), 21 
B. W. 0. 0. 339. 

13* Add. Annotations : — Apld. Williams v. Larsen 
(1928), 21 B. W. 0. 0. 339. Consd. Templeton 
v. Parkin Wm. & Oo. (1929), 140 L. T. 519. 

14. Add. Annotation : — Refd. Templeton v. Parkin 
Wm. & Co. (1929), 140 L. T. 519. 

15. Add. Annotations : — Consd. Roberts v. 

Gardner (1928), 21 B. W. 0. 0. 164; 
Templeton v. Parkin Wm. & Co. (1929), 140 
L. T. 619 : Hobbs v. Royal Arsenal Co- 
operative Society (1930), 144 L. T. 10 ; 
Wardell v. Kent County Council, [1938] 3 All 
E. R. 473. Refd. Williams v. Larsen (1928), 
21 B. W. 0. C. 339 ; Petrie v. Red Bank 
Manufacturing Co. (1935), 28 B. W. C. C. 
423. 

20. Add. Annotations : — Refd. McGee v. Muir 
Wm. & Co. (1929), 140 L. T. 546 ; Unsworth 
v. Pease & Partners, Ltd., [1937] 2 All E. R. 
817. 

25. Add. Annotation : — Consd. Willard v. White- 
ley, Ltd., [1938] 3 All E. R. 779. 

25a. .] — Where the general servant of a master 

is hired out to another for a particular employ- 
ment, & while engaged in that employment, 
causes damage to his master, the servant is 
to be deemed, for anything done in the course 
of that employment, the servant of the 
hirer & the master is entitled to recover 
from the hirer for the damage caused to him. 
— Leggott (G. W.) & Son v. Normanton 
(C. H.) & Son (1928), 98 L. J. K. B. 145 ; 140 
L. T. 224 : 45 T. L. R. 155, D. C. 

Annotation .•—Reid. Willard v. Whiteley, Ltd., [19381 3 
A11,E. R. 779. 

25b. .] — Pltf., who owned a number of lorries, 

let one of them out on hire, with a driver, to 
defts., in order to remove some furniture. 
Defts. paid a lump sum for the use of the 
lorry, & could instruct the driver where to 
go & when to go, but had no power to dis- 
miss him. His wages continued to be paid 
by pltf. In the course of the hiring, an 
accident occurred which resulted in damage 
to the lorry. Pltf. contended that during 
the ‘ hiring the driver was the servant of 
defts. : — Held : on the facts of this case, the 
driver was still employed by pltf., who could 
not, therefore, recover against defts. — 
Willard v. Whiteley, Ltd., [1938] 3 All 
E. R. 779 ; 82 Sol. Jo. 711, 0. A. 


Relationship. 

27. Add. Annotations: — Consd. Bull v. West 
African Shipping, etc. Co., [1927] A. 0. 086. 
Refd. Honey will & Stein, Ltd. v . Larkin Bros. 
(London’s Commercial Photographers), Ltd., 
[1934] 1 K. B. 191 ; Wiichick v . Marks & 
Silverstone, [1934] 2 K. B. 50 ; Egginton v. 
Reader, [1936] 1 All E. R. 7. > 

29. Add. Annotations : — Consd. Bull v. West 
African Shipping, etc. Co., [1927] A. 0. 680. 
Refd. Honeywill & Stein, Ltd. v. Larkin Bros. 
(London’s Commercial Photographers), Ltd., 
[1934] 1 K. B. 191 : Daniels v. Vaux, [1938] 
2 K. B. 203 ; Willard v. Whiteley, Ltd., 
[1938] 3 All E. R. 779. 

34. Add. Annotation : — Refd. Egginton v. Reader, 
[1936] 1 All E. R. 7. 

44. Add. Annotation : — Consd. Templeton v . 

Parkin Wm. & Co. (1929), 140 L. T. 519. 

46. Add. Annotation: — Consd. Bull v. West 
African Shipping, etc. Co., [10271 A. C. 686. 
49. Add. Annotations : — Consd. Bull v. West 
African Shipping, etc. Co., [1927] A. C. 686. 
Dlstd. Clelland v. Edward Lloyd, Ltd., [1937] 
2 All E. R. 605. Consd. Willard v. Whiteley, 
Ltd., [1938] 3 All E. R, 779. Refd. Leggott 
(G. W.) & Son v. Norman ton (C. IT.) & Son 
(1928), 98 L. J. K. B. 145 ; Egginton v. 
Reader, [1936] 1 All E. R. 7. 

51. Add. Annotations : — Consd. Fisher v. Oldham 
Corpn., [1930] 2 K. B. 364. Refd. Strange- 
ways-Lesmere v. Clayton, [1936] 1 All E. R. 
484 ; Lindsey County Council v. Marshall, 
[1936] 2 All E. 11. 1076 ; Wardell v. Kent 
County Council, [1938] 3 All E. R. 473. 

52. Add. Annotations : — Consd. Fisher v. Oldham 
Corpn., [1930] 2 K. B. 364 ; Strangoways- 
Lesmere v. Clayton, [1936] 1 All E. R. 484 ; 
Lindsey County Council v. Marshall, [1936] 
2 All E. R. 1070. Dlstd. Wardell v. Kent 
County Council, [1938] 3 All E. R. 473. 
Refd. Dryden v. Surrey County Council & 
Stewart, [1936] 2 All E. R. 535. 

54. Add. Annotations : — Consd. Bull v. West 
African Shipping, etc. Co., [1927] A. 0. 680. 
Dlstd. Olelland v. Edward Lloyd, Ltd., [1937] 
2 All E. R. 005. 

55. Add. Annotation : — Consd. Leggott (G. W.) 
& Son v. Normanton (0. H.) & Son (1928), 
98 L. J.J£. B. 145. 

55a. Lightermen hired with lighter.]— Applts. let 
on hire to resps. a lighter manned oy two 
native lightermen. The lighter was moored 
to reaps, ship, <fc was used by them during 
the day in loading the ship. During the night 


PART I. SECT. 1. 

a i. Hospital dt nurses. I — Nybebg v. 
Provost Municipal Hospital Board, 
[1927J 1 D. L. R. 969; S. C. R. 226.— 
CAN. 

PART L SECT. 2, SUB-SECT. 1.— 

A. (b). 


211. For 
HAL" 


*CAN." read "SHANG- 


PART I. SECT. aS, SUB-SECT. I.— 
B. (a). 

24 vl. .) — Mur anti v. Val- 

lance Coal & Cartage Co. & Smith 
Bros. & Wilson, Ltd., [1932) 1 
W. W. H. 182.— CAN. 

24 vil. .1— A man mar have two 

marten, the habitual emplofer 6c the 
employer for the time being. — Ritchie 
t>. Rather (1932), S M.*JP. R. 568; 
affd., 11933] t D. L. R. 808.— CAN. 

1 


24 vill. .1 — Where one person 

lends his servant to another for a par- 
ticular employment, the servant, for 
anything: done In that particular em- 
ployment must be dealt with as the 
servant of the person to whom he is 
lent, although he remains the general 
servant of the person who lends nim. — 
MASON v. R., [1933] Ex. O. R. 1; 
affd., [1933] 8.O. R. 832.— CAN. 

Hospital servants. 1 — Bee Medicine. 
Part 111., Sect. 3, sub-sect. 1, EL, post . 
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the lightermen negligently left the lighter, 
which got adrift, &, owing to the absence of 
the lightermen, was carried out to sea, ran 
ashore, Sc broke up : — Held : the lightermen 
being under the orders & control of resps. 
during the night as well as during the actual 
loading, resps. were responsible for their 
negligence & were liable to applts. in dam- 
ages. — Bull (A. H.) Sc Co. v. West African 
Shipping, etc. Co., [1927] A. 0. 686 ; 96 
L. J. P. 0. 127 ; 137 L. T. 498 ; 43 T. L. R. 
648 ; 17 Asp. M. L. 0. 292, P. 0. 


Annotation : — FolldL 
(0. H.> & Son (1028), 


„ tt (G. WO 
8 L. J. K. B. 


ft Son v. Norman ton 
146. 


55b. Servant lent to contractor — No request by 
contractor.] — Defts. were occupiers of paper 
mills on which an independent contractor, 
the E. Co., was installing an electrical power 
plant. Defts. instructed M., one of their 
own electrical apprentices, to work with the 
E. Co.'s men under the E. Co.’s foreman, J. 
This instruction was not given in response 
to any request from or agreement with the 
E. Co. for the loan to them of M.’s services, 
but was merely a part of M.'s training in his 
trade. By J.'s orders, M. erected a platform 
to enable pltf., one of the E. Co.’s men, to 
reach his work. M. used a defective plank 
(not supplied by defts.) which broke, causing 
* injury to pltf. : — Held : (1) defts. were not 
liable as occupiers of tl e premises ; but 
(2) since M. was not working with the E. Co.’s 
men in response to any request from or under 
any agreement with the E. Co., he remained 
the servant of defts., who were therefore 
liable to pltf. for his tortious act. — Clelland 
v. Edward Lloyd, Ltd., [1938] 1 K. B. 272 ; 
[1937] 2AUE. R. 606 ; 106 L. J. K. B. 626 ; 
157 L. T. 236 ; 63 T. L. R. 644 ; 81 Sol. Jo. 
438. 


66. Add. Citations 96 L. J. K. B. 170 ; 136 
L. T. 377. 

Add. Annotations : — Refd. Budberg v. Jer- 
wood & Ward (1934), 51 T. L. R. 99 ; Lloyds 
Bank, Ltd. v. Bank of America National 


Trust Sc Savings Assocn., [1937] 3 All E. R. 
312. 

71. Add. Annotation : — Refd. Marconi’s Wireless 
Telegraph Co. v. Newman, [1930] 2 K. B. 
292. 

72. Add. Annotations : — As to (2) Consd. Egginton 
v. Reader, [1936] 1 All E. R. 7. Rsfd. 
Belch’er’s Appeal, Re Essex Flour Sc Grain 
Co., [1938] 8 All E. R. 244. 

75a. Salesman driving own car.] — The driver of a 
motor car negligently knocked down Sc 
injured a pedestrian. The driver was the 
owner of the car, but he used it to carry 
samples of the goods of B. Sc A. G., Ltd., 
which he received each morning & returned 
or accounted for each evening. In order to 
sell such goods he visited such places Sc 
persons as he thought flit without being sub- 
ject to any direction by B. & A. G., Ltd., Sc 
he was not prohibited from acting as agent or 
servant of any other person or co., &, mdeed, 
was at liberty to refuse to call on any person 
B. & A. G., Ltd., might suggest. He was 
remunerated by a commission on sales Sc was 
paid £1 per week towards the cost of his 
petrol. It was not, however, a term of the 
agreement between the driver Sc B. Sc A. G., 
Ltd., that he should use the said or any car. 
There was no binding agreement upon the 
driver to work at all* but upon his failure to 
procure orders, B. Sc A. G., Ltd. would 
have terminated the payment for petrol : — 
Held : in the circumstances the driver was 
not the employee or agent of B. & A. G., Ltd., 
& pltf. was not entitled to recover damages 
for negligence against B. Sc A. G., Ltd. — 
Egginton v. Reader, [1936] 1 All E. R. 7 ; 
52 T. L. R. 212 ; 80 Sol. Jo. 168. 

89. Add. Annotations : — Refd. Brooke v. Bool, 
[1928] 2 K. B. 578 ; Honeywill & Stein, Ltd. 
v . Larkin Bros. (London’s Commercial Photo- 
graphers), Ltd., [1934] 1 K. B. 191 ; North- 
western Utilities, Ltd. v. London Guarantee & 
Accident Co., [1936] A. C. 108 ; Hanson v . 
Wearmouth Coal Co., [1939] 3 All E. R. 47. 


PART I. SECT. 8, SUB-SECT. 5.— 
A. (a). 


PART I. SECT. 8, SUB-SECT. 5.— 
A. (o). 


to. Insurance agent,] — The duties of 
an agent of a life Insurance society 
were stated in his contract to be to 
obtain proposals for the society, to 
collect the required premiums, ft to 
arrange for proponents to be medically 
examined. He was paid no salary, 
but only commission which was to 
include his expenses ft was allowed to 
undertake any other work provided 
it was not insurance business. The 
society had no right of supervision or 
control over the methods employed by 
the agent who was free to obtain 
proposals or not as he pleased : — Held : 
he was not a servant of the society, 
but an independent contractor for 
whose negligent acts the society was 
not liable. — Colonial Mutual Life 
Assurance Society, Ltd. v. Mac- 
donald, [1081] App. D. 41/2. — S. AF. 


PART I. SECT. S. SUB-SECT. 5.— 
A. (b). 

sq. Painters providing own paints .] — 
The relationship of master ft servant 
does not exist between a dealer in 
paints who hired two painters who 
furnished ft set up their own equip- 
ment.— R ussell v. Seeley. [10891 1 
D. L. R. 60: 13 M. P. R. 201; 8 
F. L. J. (Can.) 212.— CAN. 


•a. Mining operations .] — Reap, had 
charge of the mining operations in 
applt. 's mine. Applt. supplied the 
dynamite, the tools ft accessories. 
Reap, hired the men, paid them, con- 
trolled them, ft discharged them. He 
was allowed to do the work as he 
pleased, except that he was indicated 
where the mining should take place. 
He was not in any wav the subordinate 
of the oo., his whole obligation towards 
the latter consisting In supplying a 
sufficient quantity of mineral rook of a 
given sise tor the run of the mill. He 
was responsible in damages if he 
failed in this respect. He was paid 
twenty omits per wagon ; & in addition, 
applt. paid the insurance premiums 
required by the Workmen’s Compensa- 
tion Board to ©over aocidents to resps.’ 
employees ; but this was done as the 
result of an express condition of the 
agreement between reap, ft applt. 
Reap, had to deliver rook of the 
required sine. The rook was loaded 
Into small wagons ft oarrled to the 
mill. The loading was done by means 
of a steam shovel operated by one of 
the employees of applt. oo. When 
the rook was found too large, it was 
laid aside ft it became reap. 1 * duty to 
reduoe it to the required mm. Reap., 
while performing the latter operation. 


ft while engaged in drilling a hole in 
one of the rocks, was seriously injured 
by an explosion of dynamite : — Held : 
reap, was an independent contractor. — 
Quebec Asbestos Oorpn. v. Couture, 
0929] 3D.L.R. 601 ; S. C. R. 166.— 


PART I. SECT. 8, SUB-SECT. 5.— 
A. (d). 

90 !L .} — Phelan e. Main Roads 

Board (1927), 80 W. A. L. R. 16.— 
AUS. 

sb. Power to veto employment <& to 
insist on dismissal of any employee .] — 
Held : In the circumstances, a brasher, 
engaged by a oolliery oo* to drive a 
stonemlne In one of their pits at a 
fathomage rate, ft permitted by the 
contract to engage two miners to assist 
him in the work, was a servant, ft not 
an independent oontraotor. — Park v. 
Wilsons ft Clyde Goal Oo., Hag- 
gerty v. Wilsons ft Clyde Goal Oo., 
|T028j S.^Om ; [10001 S. O. 88. 

PART 1. SECT. 8, SUB-SECT. 5.— B. 

driver employed by B.. the owner of 
the track ft one of the members of a 
partnership composed of dens., who 
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Part II. — Particular 

114. Add. Annotation ; — Refd. Belcher’s Appeal, 
Be Essex Flour & Grain Co., [1938] 3 All E. R. 
244. 

188. Add. Annotations : — Apld. Be Mackay, Re 
Rowland, Be Barry (1928), 44 T. L. R. 688. 
Retd. Birmingham Corpn. v. Labour Minister, 
Be Lee, Be Hudson (1927), 92 J. P. 17 ; Re 
Blackpool Oorpn. & Barritt, etc. (1931), 95 
J. P. 103. 

155a. Police appointed by watch committee of 
borough.]— -The police appointed by the 
watch committee of a borough corpn., if 
they arrest & detain a person unlawfully, 
do not act as the servants or agents of the 
corpn. so as to render that body liable to an 
action for false imprisonment. — Fisher v. 


Classes of Servants. 

Oldham Oorpn., [19801 2 K. B. 364 ; 99 
L. J. K. B. 569 ; 143 L, T. 281 ; 94 J. P. 
132 ; 46 T. L. R. 390 ; 74 Sol. Jo. 299 ; 28 
L. G. R. 293 ; 29 Cox, 0. 0. 154. 

156. Add. Annotation : — Folid. Fisher v. Oldham 
Corpn., [1930] 2 K. B. 364. 

160. Add. Annotations : — Refd. Dryden v. Surrey 
County Council & Stewart, ri986] 2 All E. R. 
535 ; Be Frost, [1936] 2 All E. R. 182 ; Lind- 
sey County Council v. Marshall, [1937] A. C. 
97 ; Wardell v. Kent County Council, [1938] 
3 All E. It. 473. 

162. Add. Annotation ; — Expld. & Distd. Fisher 
v. Oldham Corpn., [1930] 2 K. B. 364. 

163. Add. Annotation : — Consd. Fisher v. Oldham 
Corpn., [1930] 2 K. B. 364. 


Part III. — The Contract of Service. 


171. Add. Annotation : — Consd. Doyle v. White 
City Stadium, Ltd., [1935] 1 K. B. 110. 

179. Add. Annotation : — Refd. Doyle v. White 
City Stadium, Ltd., [1935] 1 K. B. 110. 

190. Add. Annotations : — Refd. Doyle v. White 
City Stadium, Ltd., [1935] 1 K. B. 110 ; Mer- 
cantile Union Guarantee Corpn., Ltd. v. 
BaU, [1937] 3 All E. R. 1. 

191. Add. Annotation Refd. Express Dairy Co. 
v. Jackson (1929), 99 L. J. K. B. 181. 

191a. Licence from Boxing Board of Control.] — 
Pltf., who was under twenty-one years of 
age, applied in Mar. 1932, for a licence as a 
boxer in the foUowing words : “I hereby 
apply for a licence as a boxer &, if the licence 
is granted me, I declare to adhere strictly to 
rules of the British Boxing Board (1929) as 
printed & abide by any further rules or 
alterations to existing rules as may be 
passed.” A licence was duly granted & 
renewed for a further year on Mar. 1, 1933. 
A copy of the rules was supplied to pltf. at 
the time of his application, & reg. 20, para. 16, 
provided that Che boxer’s money might be 


stopped only when he was disqualified “ for 
committing a deliberate foul, for not trying, 
or retiring without sufficient cause, or if the 
referee giveB a no contest decision,” This 
paragraph was altered on June 17, 1932, to 
read : “ Boxers in case of disqualification are 
only entitled to receive bare travelling ex- 
penses, pending the decision of the board 
. . . when the board . . . may deal with 
the money as it thinks fit.” No notice of the 
altered rules was given to pltf. 

On July 12, 1933, pltf. agreed to box at 
the White City Stadium on the terms that 
he should receive £3,000 win, lose or draw. 
At the contest pltf. was disqualified for hitting 
below the belt. The promoters of the con- 
test paid the sum of £3,000 to the Board of 
Control at their request, & after holding an 
inquiry the Board withheld the money from 
pltf. on the ground that he had been dis- 
qualified. Pltf. brought proceedings to re- 
cover the amount against White City 
Stadium, Ltd., & the Board of Control : — 
Held: (1) the contract with the Board of 
Control was too closely connected with a 


were carrying on a tracking business. 
Under the partnership agreement each 
of the partners was to be paid for the 
work done by his track in the partner- 
ship business, as if he were an indepen- 
dent track driver & owner. Pltf. sued 
tor the wages owing to him for driving 
B.'s truck. The partnership had a 
contract with the city of w*, & the 
work done by pltf. with the truok was 
done in the performance of that con- 
tract. B. had made an as s ig n ment of 
the moneys due to him from the partner- 
ship on that work & it was found that 
pltf. had acquiesced in that assign- 
ment. The assignee had been paid 
therefrom ; but a part of the amount 
due B. was still held in deft*/ hands 
under a garnishee Issued by one of 
defts. : — Held : B. was a sub-con- 
tractor within Builders* & Workmen*! 
Act, R. 8. M., 1013, & pltf. was entitled 
to payment of the amount remaining 
in aefta/ hands ; the garnishor being 
one of defts., his garnishee process did 
not affleot that amount. The pay- 
ments to the assignee could not be 
attached by pltf.— Loft v . SUludat, 


[1933] 2 W. W. R. 581 ; 41 Man. 
L R. 444.— CAN. 

•f. Car ovmer . ] — The manager of a 
branch of deft, bank had at intervals 
during three years employed deft. G. 
whon it was necessary to send mes- 
sengers by motor car to the bank s 
main office in Winnipeg for cash for 
use in the branch. In performing the 
service G. used his own car & drove 
it hims elf. He had no licence to run 
a taxi or to do commercial Work with 
his car. After having been so called 
upon & while returning with cash from 
the main office to the branch accom- 
panied by two members of the bank 
staff, G. negligently injured pltf. 
Held: G. was an independent con- 
tractor; the evidence showed that 
beyond giving instructions as to the 
destination the bank clerks who were 
in the car took no part in controlling 
the driving of the car. The fact that 
G. had no taxicab licence made no 
difference in his status & did not render 
the bank liable.— Tullt v. Genhey, 
[1039] 1 W. W R. 161 : I D. I." R- 
559 ; 8 L. F. J. (Can.) 244. — CAN. 


PART II. SBCT. 9. 

•f. Inspector appointed under Noxious 
Weeds Ad.) — Where a municipality 
appoints an officer to perform a public 
service in which the corpn. has no 
special interest, & from which it derives 
no special benefit In Its corporate 
capacity, such officer is not tbe servant 
or agent of the municipality, Sc, there- 
fore, It is not liable for his negligence 
in the performance of his duties. — 
Mead v. Marquis Rural Munici- 
pality, [1928] 2 D, L. R. 524 ; [1928] 
1 W. W. R. 756 — CAN. 

PART II. SECT. 10. 

sx. Representative before IAquor 
Board.] — The relationship between deft, 
brewery co. Sc pltf., who was deft.'s 
representative before the Liquor Board 
of Saskatchewan & who was remuner- 
ated by a commission on beer sold 
through him to the Board, held to be 
that of master 8c servant 8c not that of 
principal & agent. — Bole v. Pelts - 
£ieb*b, Ltd., [19811 1 D. L R. 483; 
[19301 3 W. W. R. 510 ; 25 8. L. R. 
10.— CAN. 
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contract as to employment that it was binding 
on the infant pltf., having regard to the fact 
that the contract as a whole was for his 
benefit ; (2) notice of the altered rules was 
unnecessary in order to make them binding 
on pltf. in view of the terms of his applica- 
tion for a licence. — Doyle v. White City 
Stadium, Ltd., [1935] 1 K. B. 110; 104 
L. J. K. B. 140 ; 152 L. T. 32 ; 78 Sol. Jo. 
601, 0. A. 

196. Add. Annotation : — Consd. Express Dairy Co. 
v. Jackson (1929), 99 L. J. K. B. 181. 

200a. .] — The first pltf., who was at the 

time about 17 years of age, on Feb. 18, 1935, 
entered into a deed of apprenticeship with 
defts., the Gravesend Aviation, Ltd., whereby 
the latter covenanted that they would, 
through their officers during the term of 
2 years to the best of their power, teach him 
or cause him to be taught the business or 
profession of a ground engineer. The second 
pltf., the mother of the first, joined in the 
said deed & paid to the aviation co. £100 as 
a premium & the consideration of the said 
deed. The deed contained an exemption 
of the co. from all liability, costs & damages 
4 in respect of any injury caused to the 
apprentice on the aerodrome, during a flight 
t or for any reason whatsoever. The work of 
' instruction was entrusted to a superintendent 
engineer, but it was found ts a fact that he 
taught a system that was defective. On 
May 18, 1935, after about 2 months’ tuition, 
he was told to take part as ground mechanic 
in the starting of the engine of an aeroplane 
of which deft. Corry was the pilot. Owing to 
a misunderstanding the switches were put 
on before the infant pltf. gave the word 
“ contact ” & the engine started, with the 
result that pltf.’s arm was severely injured : — 
Held : (i) the accident was due to the imper- 


fect method of teaching adopted by the co. ; 
(ii) the exemption in the deed from all li- 
ability included liability for negligence ; 
(ill) in so far as the deed exempted the co. 
from liability for negligence it was not for 
the benefit of the infant & therefore void ; 
(iv) there was nothing in the covenant to 
teach to show that the co. delegated that 
duty to the superintendent engineer, & the 
duty to see that a proper system of tuition 
was adopted remained with the co. There- 
fore any negligence in adopting a wrong 
system was the negligence of the co. & not of 
a fellow servant of the infant pltf., & the 
defence of common employment was not 
available ; (v) the infant pltf. was a mere 
pupil & had no knowledge & appreciation 
of the risk of swinging the propeller in such 
circumstances & the doctrine of volenti non 
fit injuria did not apply ; (vi) the premium of 
£100 was not recoverable by the second pltf. — 
Olsen v, Corry & Gravesend Aviation, 
Ltd., [1936] 3 All E. R. 241 ; 165 L. T. 512 ; 
80 Sol. Jo. 855. 

212a. Pitman.] — O rd. v, Burkus (1843),' 1 

L. T. O. S. 35. 

230. Add. Annotation : — Refd. Marb6 v. George 
Edwardes (Daly’s Theatre) (1927), 96 L. J. 

K. B. 980. 

237. Add. Annotation : — Refd. Sagar v. Ridehalgh 
& Son, Ltd., [1931] 1 Ch. 310. 

244a. .] — Elliott v. Hunter (1909), 128 

L. T. Jo. 196. 

252. Add. Annotations : — Consd. Marb6 v. George 
Edwardes (Daly’s Theatre) (1927), 96 L. J. 
K. B. 980. Apprvd. Herbert Clayton & Jack 
Waller, Ltd. v. Oliver, [1930] A. C. 209. 

252. After this case add : — 

.] — See , further , Theatres, Vol. 

XLII., p. 910, Nos. 68 et seq . & Supp. 


Part IV. — Duration and 

262. Add. Annotation : — Distd. Milsted v. Hamp & 
Ross & Glendinning (1927), 71 Sol. Jo. 
845 

262a. .] — Pltfs. agreed to employ deft.’ 

& deft, agreed to serve pltfs., for three years 
& thereafter from year to year subject to 
three months’ notice by pltfs. Deft, was to 
devote the whole of his time to the business : 
— Held : the agreement was wholly one- 
sided & unenforceable. — Milsted (W. H.) & 
Son, Ltd. v . Hamp & Ross & Glendinning. 
Ltd. (1927), 71 Sol. Jo. 845. 

262b. What amounts to.] — Pltf. was em- 

ployed by deft. co. upon the terms of a letter, 


Termination of Contract. 

dated Dec. 24, 1925, which provided that the 
engagement would be for a minimum of 
3 years, subject to defts.’ right to cancel the 
agreement in case of wilful default. The 
letter continued : “ The co. shall have the 
right to terminate the agreement after the 
expiration of the above-mentioned period by 
giving 6 months’ notice in writing prior to 
the ensuing Dec. 31, & in the absence of such 
notice the engagement to remain in force as a 
permanent one.” Defts. gave the pltf. 
6 months’ notice, to expire on Dec. 31, 1936. 
Pltf. brought an action for wrongful dis- 
missal : — Held: in the absence of* notice to 
determine the employment at the end of the 


PART III. SECT. 6, SUB-SECT. 2.-B. 

237 i. To prove usage — Where usage 
universal.) — A custom cannot be read 
Into a written contract of servioe unless 
it is so universal that no workman 
could be supposed to have entered 
Into the service without looking to 
it as part of the contract, & even where 
because of their generality or univer- 
sality certain rights may fairly be 
said to constitute a custom there 
can be no justification for presuming 


that a workman who did not in fact 
know of them entered into his hiring 
having them in mind. — Young v. 
Canadian Northern Ry. Co., [1929] 
4 D. L. R. 452 ; 2 W. W. R. 385 ; 
38 Man. L. R. 283 ; affd., [1931] 1 
W. W. R. 49 ; 1 D. L. R. 645, P. C.— 
CAN. 


sd. To prove value of services.] — In 
an action brought on a Quantum meruit 
for work done & servioes rendered 
evidence was given of an agreement, 


not in writing, whereby deft, agreed 
to pay a certain weekly salary & also 
a sum of £200 at the end of two vearB. 
It was also proved that deft, had paid 
the weekly salary but had refused to 
pay the sum of £200 : — Held : although 
the parol agreement was one to which 
St&t. Frauds was applicable It was 
nevertheless admissible as ev.denoe of 
the value of pltf.’s servioes. — Ward 
v. Griffiths Bros., Ltd. (1928), 28 
S. B. N. «. W, 425 ; 45 N. S. W. W. N. 
130. — AUS, 
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three years ending Dec. 31, 1928, pltf.’s 
engagement was to be for his life, & there 
had been a breach of the agreement. — S alt 
v. Power Plant Co., Ltd., [1936] 3 All E. R. 
322, C. A. 

262c. Temporary arrangement.] — Pltf. entered the 
employ of a cinema co., one of a group of 
cos., in 1934. In Dec. 1936, upon a recon- 
struction, he became the servant of deft, co., 
but in fact continued, save for the change in 
the cos., in his old employment. On June 25, 
1937, by way of promotion he was offered the 
position of controller of 120 cinemas at 
£2,000 per annum . In answer to his inquiries 
as to the length of the new service, he was 
told that he could make his arrangements for 
two years, but this was qualified by the 
statement : “ You will see how you get on 
with the work.” In 1937, the control of 
deft. co. passed into other hands, & on 
Nov. 5, 1937, pltf.’s employment was deter- 
mined upon one month’s notice. It was 
contended on behalf of deft. co. that this was 
a contract of service for two years, & required 
to be evidence in writing under Statute of 
Frauds, 1677, s. 4. Pltf. had repeatedly 
asked for a contract in writing, which had 
from time to time been promised to him, 
but was, in fact, never executed : — Held : 
(1) this was a contract which could be per- 
formed within a year. It was intended to 
be a temporary arrangement of indefinite 
duration, pending the preparation of a written 
agreement. It was, therefore, not within 
Statute of Frauds, 1677, s. 4 ; (2) it was an 
implied term of the agreement that reason- 
able notice to terminate it should be given by 
either party. In view of the nature & 
importance of pltf.’s employment, six months’ 
notice was reasonable. — Adams v. Union 
Cinemas, Ltd'., [1939] 3 AH E. R. 136 ; 83 
Sol. Jo. 564, C. A. 

296. After this case add : — 

“ See , also , Nos. 387, 388, post ” 

308. Add. Annotation : — Refd. Jackson v. Hayes 
Candy & Co., L1938] 4 All E. R. 587. 

808a. .] — A contract of service was made 

by letter stating that as from Dec. 20, 1931, 
pltf.’s salary was to be £340 per annum , 
Subject to certain conditions, pltf. was to 
receive a commission of I per cent, of the 
turnover in excess of £40,000. The following 
phrase was added : “ No commission to be 
payable except for a complete year.” On 
Aug. 7, 1936, pltf. was given one month’s 
notice to terminate his employment. He was 
offered, but declined, employment in a 


different capacity & at a lower salary : — 
Held : (1 ) the terms of the contract, especially 
that relating to commission, were those of a 
yearly hiring, & the contract was only deter- 
minable, therefore, at the end of a complete 
year of the service ; (2) pltf. was entitled to 
what he would have earned from Aug. 7, 
1936, to Dec. 19, 1936, less any sum that he 
in fact earned between those dates ; (3) pltf. 
was entitled to refuse the employment m a 
different capacity & at a lower salary. — 
Jackson v. Hayes Candy & Co., Ltd., [1938 1 
4 All E. R. 587 ; 160 L. T. 112 ; 82 Sol. Jo. 
952. 

Annotation .-- Reid. Adams v . Union Cinemas, Ltd., f 1 939] 
3 All E. K. 13G. 

312. Add- Annotation : — Refd. Vernon v. Findlay, 
[1938] 4 All E. R. 311. 

827. Add. Annotations : — Refd. De Stempel v. 
Dunkels, [1938] 1 All E. R. 238 ; Fisher v. 
Dick & Co., [1938] 4 All E. R. 467 ; Jackson 
v. Hayes Candy & Co., [1938] 4 All E. R. 
587 ; Vernon v. Findlay, [1938] 4 All E. R. 311. 

355a. Admission to pension scheme — Whether 
equivalent to admission to permanent staff.] — 

Pltf. was employed by deft, co., who had 
established a staff endowment & pension 
scheme, to which pltf. had contributed for 
several years on the footing that he was a 
staff employee. The rules of this scheme 
indicated a distinction between employees 
in temporary or other employment <fc 
employees on the staff. “ Staff employee ” 
was defined as meaning “ every male em- 
ployee on the permanent staff.” Defts. gave 
pltf. three months’ notice to leave, as it 
appeared that there was no scope for advance- 
ment for him. No reflection of any sort 
was made upon his character. Pltf. con- 
tended that there was an implied contract 
that, if he came into the pension scheme, he 
became a member of the permanent staff, & 
that he thereby became, subject to such 
considerations as health, good conduct & the 
continuance of the co.’s business, entitled to 
permanent employment, & could not be 
given ordinary notice until he attained the 
age of sixty-five, & obtained the full benefit 
of his contributions : — Held : such a stipula- 
tion could not be implied in a contract unless, 
on the evidence, it was shown to have been 
mutually intended, & necessary to give 
business efficacy to the document. This 
could not be said in the present case, & pltf., 
therefore, failed in his action. - Ward v. 
Barclay Perkins & Co., Ltd., [1939] 1 
All E. R. 287. 


PART IV. SECT. 1, SUB-SECT. 2.— D. 

sa. Whether yearly or for unlimited 
term.}— ■'Reap, alleged a verbal contract 
of lease or hire of his services as 
assistant manager of applt. oo. “ at an 
minimi salary of 16,1)00 per annum 
dating from May 1, 1927, payable $500 
a month ” with the free use & occu- 
pancy of a dwelling-house belonging to 
the oo. ; & be further alleged that this 
oral agreement had been confirmed by 
a letter from the president of the oo., 
dated May 5, 1927, as follows : “ Mr. 
Cook has agreed to join us on the con- 
ditions mentioned at $6,000 per annum , 
& use of P/a house/* Applt. oo. 
alleged the oral agreement was for hire 
from month to month ; but the only 
evidence tendered on either side was 
the letter of May 6. Beep, continued 
In the discharge of his duties until 


Aug. 31, 1929, when he was dismissed 
& paid $1,875, being his salary to that 
dale plus three months’ pay in lieu of 
notice. Resp. then brought an action 
niftlmlng the balance of his salary up 
to May 1, 1930, on the ground that he 
was entitle! to his salary up to the 
end of the current year : — Held : reap, 
was not entitled to the surplus of salary 
claimed by him. — asbestos Corpn., 
Ltd. v. Cook, [1933J S. C. R. 86 ; 
[19341 1 D. L. R. 81 —CAN. 

PART IV. SECT. 1, SUB-SECT. 8.— A. 

m 1. .1 — Applt. entered 

into pltf. *s service at a weekly re- 
muneration of £7 per week as fore- 
man of a packing-shed. Nothing was 
said as to the period of service, but 
applt. bad inquired by telegram 
whether the position was permanent 


or seasonal, & a telegram was sent by 
resp. informing him that the position 
was permanent : — Held : the period 
of service was weekly. — Tyers v. 
Barmrra Packing Co., Ltd., [1030] 
8. A. 8. R. 123— AU8. 

m ii. J-~Gti.es v. Cana- 
dian On. Cos., Ltd., T1938] 1 

W. W. R. 364 ; 1 D. L. R. 587.— CAN 

PART IV. SECT. 2, SUB-SECT. 1. 

■6. Termination by servant — Induced 
by fraudulent misrepresentation of 
master . ]— Malcolm v. western Cana- 
dian Magic Silver Black Fox Sc 
Fur Co. <B. C.), [1929] 4 D. L. R. 580. 
—CAN. 

PART IV. SECT. 2. SUB-SECT. 6. 

•f. Subsequent verbal oontract.]- A 
written’ contract of employment 1» 
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English and Empire Digest Supplement. 


388. Add. Annotation : — Refd. Shirlaw v. Southern 
Foundries (1926), Ltd. Sc Federated Foun- 
dries, Ltd., [1939] 2 K. B. 206. 

387. Add. Annotation : — Dlstd. Jacks Wm. & Co. 
v. Palmers Shipbuilding Sc Iron Co. (1928), 
98 L. J. K. B. 306. 

388. Add. Annotation : — Folld. Jacks Wm. Sc Co. 
v . Palmers Shipbuilding & Iron Co. (1928), 
98 L. J. K. B. 360. 

892. Add. Annotations : — Consd. De Stempel v. 
Dunkels, [1938] 1 All E. R. 238 ; Refd. Adamsv. 
Union Cinemas, Ltd., [1939] 3 All E. R. 136 ; 
Fisher v. Dick Sc Co., [1938] 4 All E. R. 407 ; 
Jackson v. Hayes Candy Sc Co., [1938] 4 
All E. R. 687 ; Vernon v. Findlay, [1938] 
4 All E. R. 311. 

396. Add. Annotations : — Consd. Savage €. British 
India Steam Navigation Co., Power v . Same 
(1930), 40 T. L. R. 294. Refd. De Stempel v. 
Dunkels, [1938] 1 All E. R. 238 ; Vernon v. 
Findlay, [1938] 4 All E. R. 311. 

396a. .T—In actions by the captain 

Sc by the chief officer of an ocean passenger 
steadier for alleged wrongful dismissal there 
was no written contract of employment, & 
the only documents relating to employment 
were various circulars dealing with the age 
at which officers must retire, their rights to 
.pension, Sc their right to leave on full pay 
after certain periods of service. The circulars 
made it clear that pensions were only to be 
paid at the discretion of the employers : — 
Held : the contract of employment was 
determinable by either party at any time on 
. reasonable notice, Sc in the case of the chief 
officer reasonable length of notice would have 
been 12 months, Sc he was entitled to judg- 
ment for 12 months* salary. In the case of 
the captain the action was dismissed.— 
Savage v. British India Steam Naviga- 
tion Oo., Ltd., Power v. British India 
Steam Navigation Co., Ltd. (1930), 40 
T. L. R. 294. 

Annotation : — Gonad. Edmonson v. Ropner & Oo. (1935). 79 
Sol. Jo. 777. 

396b. Chief officer.] — Savage v. 

British India Steam Navigation Co., 
Ltd., Power v. British India Steam 
Navigation Co., Ltd., No. 396a, ante. 

401. Add. Annotation: — Refd. Edmonson v. Rop- 
ner Sc Co. (1936), 79 Sol. Jo. 777. 

401a. Responsible clerk.]-— Pltf. was 


employed by D., a member of the Diamond 
Corpn., under an agreement for a year begin- 
ning on Jan. 1, 1928. The agreement 
provided that : “ It is the intention of both 
parties to renew this agreement on expiry 
for a further period if mutually satisfactory 
terms can then be arranged.* * Pltf. con- 
tinued in D.’s employment until he was 
given notice of dismissal, on Nov. 19, 1935, 
to take effect on Dec. 31, 1935. Pltf. alleged 
that deft, had made to D. certain statements 
defamatory of pltf., & he also alleged that 
deft, wrongfully Sc maliciously induced D. to 
commit a breach of contract by dismissing 
pltf. from his employment without proper 
notice. In an action for damages, the jury 
found, inter alia , that the expression “ [the 
pltf.] is a Jew-hater ** was defamatory, & 
that the words referred to pltf. in relation 
to his business, but that no special damage 
had been proved. The jury also found that 
D. had committed a breach of his contract 
with the pltf., Sc that deft, had wrongfully 
& maliciously induced such breach. Deft. Sc 
D. were both of the Jewish faith, & the 
diamond business is largely carried on by 
persons of that faith: — Held: (1) to call a 
person a Jew-hater is defamatory ; (2) the 
words complained of were spoken of pltf. in 
relation to his business, Sc so were actionable 
without proof of special damage ; (3) the 

contract was not a yearly hiring, Sc pltf. was 
entitled to reasonable notice. There had 
therefore been a breach of this contract ; 
(4) (Slesser, L.J., dissenting) such breach 
had been procured by deft., Sc pltf. was 
therefore entitled to recover damages. — 
De Stempel v. Dunkels, [1938] 1 All E. R. 
238 ; 158 L. T. 85 ; 54 T. L. R. 289 ; 82 Sol. 
Jo. 51, C. A. ; affd. sub nom. Dunkels v . De 
Stempel (1939), 55 T. L. R. 055, H. L. 
Annotations : — As to (3) Refd. Vernon v. Findlay, [1938] 4 
All E. R. 311 ; Fisher v . Dick & Co., [1938] 4 All E. R. 
407 ; Jackson v. Hayes Candy & Co., [1938] 4 All E. R. 
587 ; Adams v . Union Cinemas, Ltd., [1939] 3 All E. R. 
136. 

414a. Chief offloer.] — Savage v. British India 
Steam Navigation Co., Ltd., Power v. 
British India Steam Navigation Co., Ltd., 
No. 396a, ante. 

414b. Tutor.] — The ct. held that in the circum- 
stances pltf., a private tutor, was entitled 
to three months* salary in lieu of notice. — 
Wilson v. Uoblli (1929), 45 T. L. R. 395. 


terminated by a new verbal hiring 
subsequently entered into. — M orrow 

V. REGINA CO-OPHRATIVJE ASSOON., 
LTD., [1938] 3 D. L. R. 175.— CAN. 

PART IV. BECT. 2, SUB-SECT. 10.— 



A weekly hiring may be terminated 
by a week'B notice, 8c one week’s wages 
only may be recovered on dismissal 
without notice. — McDonald v. Swift 
Canadian Oo. (1935), 9 M. P. R. 530. — 
CAN. 

PART IV. SECT. 8, BUB-SECT. 10.— 

B. (h) (i). 

393 v# .}— Mbbbxr v . 

Barrett Oo., [19871 1 D. L. R, 884 ; 
59 0. L.R. 506.— CAN. 

393 vi. .} — There Is an 

implied obligation to give reasonable 
notice of intention to terminate the 
agreement, usually six months. — 
Carter v. Bell k Sons (Canada), 
LTD., [1930] O. R. 290.— CAN. 


PART IV. SECT. 2, SUB-SECT. 10.— 
B. (b) U. 

412 1. Manager.] — Reap., whose con- 
tract of servioe as manager of a oo. 
provided for termination of the con- 
tract upon notice, was granted by 
resolution of the oo. four months* leave 
on full pay commencing from a certain 
date, but this resolution was at the 
request of reap., who desired to take 
his leave overseas, subsequently altered 
by substituting six months* leave sub- 
ject to the angendes of the business 
& at a time convenient to resp. Before 
resp. took his leave his contract of 
servioe was terminated by notice from 
the oo. : — Held : resp. was entitled to 
damages which should be assessed at 
a sum equal to six months’ salary. — 
Wallace's Printing & Publishing 
Oo., Ltd. v. Wallace, [1938] App. D. 
46. — 6. AF# 

•k. Physician.] — Pltf., a physician 
whose employment as a specialist on 
a part-time basis by deft, hospital 
had been so continued after the ex- 

e 


piration of the second year of a hiring 
which had been for one year subject 
to a renewal for another year : — Held : 
entitled to reasonable notice of dis- 
missal, e.g. four months. — Hague v. 
St. Boniface Hospital, (1936] 2 
W. W. R. 230 ; 3 D. lTR. 363 : 44 
Man. L. R. 129 ; 6 F. L. J. (Can.) 68.— 
CAN. « 

so. Mine manager.] — In the ease of 
a mine manager employed on an in- 
definite hiring : — Held : in the absence 
of cause justifying dismissal, the 
employment was terminable on reason- 
able notice only, & under all the cir- 
cumstances , three months* notice 
would have been reasonable. — B lair 
v . Mutual Suffubb, Ltd., [1935] I 
W. W. R. 678.— CAN, 

PART IV. SECT. 2, SUB-SECT. 10.— 
B. (e) ii. 

421 U. .] — Where a con- 

tract of employment is for a definite 
time, 8c the employee Is dismis s ed 
without cause, he may at onoe oom- 
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481. Add . Annotation : — As to (2) Reid. Elof 
Hansson Agency, Ltd. v. Victoria Motor 
Haulage Co. (1938), 64 T. L. R. 660. 

484a. .] — Pltf. entered the employment 

of defts. in 1933. The managing director of 
deft. co. confirmed his appointment on the 
selling staff as & from Dec. 1, 1933, at a com- 
mencing salary of £400 per annum plus out- 
of-pocket & travelling expenses. Evidence 
was given on behalf of pltf. that in the oil 
blending & vending trade a salesman was 
entitled to three months’ notice, & on the 
part of defts. it was stated that nobody under 
the grade of a director was entitled to more 
than three months’ notice. Pltf. was em- 
ployed in selling a special kind of oil, &, 
therefore, unlike other salesmen employed by 
deft, co., he was given no particular territory, 
but travelled all over the country for the 
purpose of selling this particular oil. It was 
contended that these facts made his position 
something more important that that of a 
salesman <fc entitled him to longer notice : — 
Held : (1) the contract of service was not an 
engagement for a year, but for an indefinite 
period, subject to reasonable notice ; (2 ) the 
evidence given in this case did not support 
the contention that there was a custom 
regarding the notice to be given ; (3) pltf. 
was a salesman specialist, & was not entitled 
to more than three months’ notice. — Fisher 
v . Dick & Co., Ltd., [1938] 4 All E. R. 467 ; 
82 Sol. Jo. 952. 

Annotation : — Reid. Adams v. Union Cinemas, Ltd., [1939] 3 
A11E. R. 136. 

444a. Written notice required — Agreement for 
verbal notice.] — A written contract for 
service which requires a written notice on 
either side befpre it can be terminated, can 
be terminated by word of mouth by mutual 
agreement. — L atohford Premier Cinema. 
Ltd. v. Ennion <fc Paterson, [1931] 2 Ch. 
409 ; 100 L. J. Ch. 397 ; 145 L. T. 072 ; 47 

T. L. R. 595. 

463. Add. Annotations : — Refd. Brown v. Dagenham 

U. D. C., [1929] 1 K. B. 737 ; McManus v . 
Bowes, [1937] 3 All E. R. 227. 

488. Add. Annotations : — As to (2) Apprvd. 
Bouzourou v. Ottoman Bank, [1930] A. C. 
271. Apld. Ottoman Bank v. Chakarian, 
[1930] A. 0. 277. 

470a. Order relating to place of work.] — 

An order by a master to his servant to remain 
in a place within the area of his employment 
is a lawful order unless it involves imme- 
diately threatening danger by violence or 
disease to the person of the servant. 

Applt., a Christian Turkish subject in the 
employment of resp. bank, was ordered by 


them to be transferred from their Stamboul 
branch to their branch at Mersina, a distant 
place in Turkish Asia Minor. He refused 
to go on the grounds : (a) that Mersina was 
not within the area of his employment ; 
(b) that the order was unreasonable in the 
view of his ignorance of Turkish, & the 
hostile attitude of the Turkish civil authori- 
ties to him. He was thereupon dismissed 
without notioe, & brought an action for 
wrongful dismissal : — Held : (1) on the facts, 
Mersina was within the area of applt. *s em- 
ployment, & (2) as he did not suggest that 
compliance with the order would involve 
him in personal danger, the order was lawful 
& his disobedience to it a fauie grave which 
under the contract justified his dismissal. — 
Bouzourou v . Ottoman Bank, [1930] A. C. 
271 ; 99 L. J. P. 0. 106 ; 142 L. T. 635, P. C. 

470b. .] — Resp., an Armenian & a 

Turkish subject, was in the permanent 
employment of applt. bank. In 1922, while 
employed at their Smyrna branch, he was 
sent on business of the bank to the head 
office at Constantinople, & was given tem- 
porary employment there. He informed 
applts. that his life was in danger in Con- 
stantinople from the Turkish authorities, & 
asked to be transferred to a branch outside 
Turkey. That being refused he fled from 
Constantinople. He was dismissed without 
notice, & brought an action for wrongful 
dismissal : — Held : as the evidence estab- 
lished that resp. ’s personal safety was in 
real danger in Constantinople, his flight was 
not a faute grave entitling applts. under the 
contract to dismiss him ; & as his disability 
to perform his contract, whether in Con- 
stantinople or elsewhere, could not at the 

* date of his dismissal be regarded as perma- 
nent, his offer to serve outside Turkey 
entitled him to maintain the action. — 
Ottoman Bank v. Chakarian, [1930] A. C. 
277 ; 99 L. J. P. 0. 97 ; 142 L. T. 405, P. C. 

Annotation : — Refd. Ottoman Bank of Nicosia v. Das- 
oalopoulos, [19341 A. C. 354. 

479. Add. Annotation : — Refd. Holloway v. 

Donaldson, Line, Ltd. (1935), 41 Com. Cas. 
47. 

481a. By violence or disease.] — Bouzourou 

v. Ottoman Bank, No. 470a, ante. 

481b. .] — Ottoman Bank v. Chakarian, No. 

470b, ante. 

483. Add. Annotations : — Consd. Maloney v. St. 
Helens Industrial Co-operative Society, Ltd., 
[1933J J K. B. 293. Apld. Marrison v. Bell, 
[1939] 2 K. B. 187. Refd. Lind v. Johnson, 
11937] 4 All E. R. 201. 

491. Add. Annotation : — Refd. Edmonson v. Rop- 
ner & Co. (1935), 79 Sol. Jo. 777. 


menoe action for the breach of contract. 
The measure of damages is the actual 
loss sustained ; the amount of damages 
may be muoh less than the wages for 
the unexpired period, depending upon 
pltf.’s success In obtaining equally 
good employment elsewhere. In the 
oaee of menial servants, however, usage 
has established the right to dismiss at 
any time by giving a month's notioe, 
or a month's wages In lieu of notioe. 
A farm band Is a menial servant within 
the meaning of this role. — Peidl v. 
BONAS, [1951] 1 W. W. R. 225 ; 2 
X>. L. R. 362. — CAN. 


481 Hi. — — —.] — (1) In an action 
for damages for wrongful dismissal, 
deft, having agreed In writing to employ 


pltf. for one year " to operate & 
manage" deft.'s farm: — Held: pltf. 
was not a menial servant entitled only 
to one month's notioe or one month's 
wages in lieu thereof. 

(2) The agreement also provided 
that pltf. should have the use of one 
cow 6c be entitled to all the eggs “ from 
the poultry owned by the employer " 
during, said term. Deft, owned only 
one cow 8c it ceased giving milk shortly 
after pltf. was dismissed : — Held : the 
provision should be construed with 
regard to this fact, 6c therefore, pltf. 
was not entitled to recover mi allow- 
ance for milk for the unexpired portion 
of the term.— Little v. Lais a, [1932] 
1 W. W. R. 210. — CAN. 


PART IV. SECT. 2, SUB-SECT. 10.— D. 

p i. .1 — A notioe served on 

Apr. 4 to take effect on May 3 is not 
30 days* notice.— Pierce v. Mylob 
School District, [1929] 3 D. L. R. 
40 ; 1 W. W. R. 223 ; 23 S. L. R. 
365— CAN. 

PART IV. SECT. 2. SUB-SECT. 11.— 

A. (a). 

t i. .1 — Where the dismissal of 

an employee is for cause, he Is not 
entitled to any notioe. — Vaellanoocbt 
v. R., [1927] Exch. O. R. 21.— CAN. 

t ii. .1— ROSS V. Willards 

Chocolates. Ltd. (Man.), [1927] 

D. L. R. 401.— OAK. 
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491a. .] — Edmonson v. Ropner (Snt R.) & 

Co., Ltd. (1035), 79 Sol. Jo. 777. 

491b. What amounts to.] — Van Weyenbergh 
(E.) v. British Acetate Silk Corpn., Ltd. 
(1930), 74 Sol. Jo. 90. 

502. Add, Annotations : — As to ( 1) Refd. H&rrods, 
Ltd. v, Lemon, [1931] 2 K. B. 167. As to (2) 
Gonsd. Ramsden v. David Sharratt & Sons, 
Ltd. (1930), 35 Com.Cas. 314. Generally , Refd. 
A.-U. v. Goddard (1929), 98 L. J. K. B. 743. 

506. Add, Annotations : — Gonsd. Ramsden v , 
David Sharratt & Sons, Ltd. (1930), 36 Com. 
Cas. 314. Refd. Bell v, Lever Bros., Ltd. 
(1931), 146 L. T. 258. 

506a. Single act of misconduct — When summary 
dismissal justifiable.] — The manager of the 
life insurance department of an insurance co. 
recommended the issue of an endowment 
policy upon a life which the managing 
governor had a few days earlier refused to 
re -insure. He was thereupon dismissed, 
being given his current month’s salary & a 
month’s salary in lieu of notice : — Held : 
(1) upon the facts the manager was entitled 
to more than one month’s notice, & the dis- 
missal must be treated as a summary dis- 
missal ; (2) the one act of misconduct of the 
manager justified a summary dismissal. 

‘ Per Cur. The immediate dismissal of an 
employee is a strong meas .re, & it can be 
only in exceptional circumstances that an 
employer is acting properly in summarily dis- 
missing an employee on his committing a 
single act of negligence. — Jupiter General 
• Insurance Co., Ltd. v. Shroff (Ardeshir 
Bomanji), [1937] 3 All E. R. 67, P. C. 

509. Add, Annotation : — Refd. Brown v. Dagen- 
ham U. D. C. (1929), 140 L. T. 616. 

530a. Driving motor car to common danger.] — 
Pltf., a commercial traveller, was employed 
by defts. under an agreement which provided 
that pltf. was to use a motor car for the 
carriage of samples. Pltf. was convicted 
of driving the car to the common danger & 
was fined, & his driving licence was sus- 
pended for three months. Defts. terminated 
pltf.’s employment, on the ground that these 
facts constituted misconduct justifying dis- 
missal. In an action for wrongful dismissal 
defts. also pleaded that, before the agreement 
was made, pltf. ought to have informed them 


that he had previously been convicted of being 
drunk when in charge of a motor car & been 
sentenced to imprisonment for driving it in 
a manner dangerous to the public : — Held : 

(1) there was no obligation on pltf. to disclose 
his previous conviction for a motoring offence ; 

(2) the conviction during the currency of the 
agreement, even although pltf.’s licence was 
suspended, was not a ground for terminating 
the agreement, as pltf. could have got some- 
one to drive the car. — Hands v, Simpson, 
Fawcett & Co., Ltd. (1928), 44 T. L. R. 296 ; 
72 Sol. Jo. 138. 

565. Add, Annotations: — Apld. Hands v, Simpson, 
Fawcett & Co. (1928), 44 T. L. R. 295. Refd. 
Bell v. Lever Bros., Ltd. (1931), 146 L. T. 258. 

565a. What are material facts — Employment of 
commercial traveller — Not previous con- 
viction for motoring offence.] — Hands v, 
Simpson, Fawcett & Co., Ltd., No. 530a, ante, 

565b. Omission to disclose past misconduct.] — 

Healey v. Soci£t£ Anonyme Francaise 
' Rubastic, No. 606, ante, 

565c. .] — It is said that there is a contractual 

duty of the servant to disclose his past faults. 
I agree that the duty in the servant to protect 
his master’s property may involve the duty 
to report a fellow-servant whom he knows to 
be wrongfully dealing with that property. 
The servant owes a duty not to" steal, but 
when he has stolen is there superadded a 
duty to confess that he has stolen ? I am 
satisfied that to imply such a duty would be 
a departure from the well-established usage 
of mankind & would be to create obligations 
entirely outside the normal contemplation 
of the parties concerned. If a man agrees 
to raise his butler’s wages, must the butler 
disclose that two years previously he re- 
ceived a secret commission from the wine 
merchant ; &, if the master discovers it, can 
he, without dismissal or after the servant has 
left, avoid the agreement for the increase in 
salary & recover back the extra wages paid ? 
If he gives his cook a month’s wages in lieu 
of notice can he, on discovering that the cook 
has been pilfering the tea & sugar, claim the 
return of the month’s wages ? I think not. 
He takes the risk ; if he wishes to protect 
himself he can question his servant, & will 
then be protected by the truth or untruth 


PART IV. SECT. 2, SUB-SECT. 11.— 
A. (g) il. 

o i. Non-observance of moral 

cods of hospital by physician. 1— Pltf . ’b 
ooptract as a physician required him 
to conform with " the moral code by 
whioh all O&tholio Hospitals are 
governed. 0 He admitted that be bad 
authorised a newspaper to report. Sc 
that it bad reported, that he thought 
“ legalised euthanasia would be an 
admirable thing ” : — Held : the phrase 
referring to the “ moral code ” was too 
vague to permit of the adjustment of 
legal rights thereby, Sc for lack of 
evidence, it could not be said that 
pltf. *s statement was a violation of 
said code. 

Under said contract the hospital 
agreed to pay pltf. ** in consideration 
or the services duly Sc properly exe- 
cuted in accordance with this contract 
Sc to the satisfaction of the Superior 
of the Hospital." The Superior gave 
no grounds for the dismissal which 
appeared in the evidence : — Held ; the 
Superior’s dissatisfaction whioh would 
justify pltf.’s dismissal without notice 


must be a reasonable one. Sc its reason- 
ableness was determinable by the ot. ; 
Sc in the absence of evidence, it must 
be found that the Superior dismissed 
pltf. without giving any reason upon 
the sufficiency of which the ot. could 
pass. — Hague v, St. Boniface Hos- 
pital, [1936] 2 W. W. R. 230 ; 3 

D. L. R. 363 ; 44 Man. L. R. 129 ; 6 
F. L. J. (Can.) 68.— CAN. 


PART IV. SECT. 2, SUB-SECT. 11.— 
A. (g) iii. 

sd. Possibility of future prejudicial 
conduct.] — Held: the mere appre- 
hension that an employee will act in a 
m ann er incompatible with the due Sc 
faithful performance of his duty 
affords no ground for dismissing him, 
& in order to justify dismissal the 
employee must be guilty of some con- 
duct in itself incompatible with his 
duty Sc the confidential relation be- 
tween- himself Sc his employer. — Blyth 
Chemicals, Ltd. t>. Bushnxll (1933), 
49 C. L. R. 66; 6 A. L. J. 457.— 
AUS. 


PART IV. SECT. 2, SUB-SECT. 11.— 
A. (g) iv. 

k i. Onus of proof .] — Where in 

an action for damages for wrongful 
dismissal it was shown that pltf. was 
summarily dismissed on account of 
conduct whioh was primd facie dis- 
honest : — Held : the onus then lay 
upon pltf. of proving that *such con- 
duct was not, in fact, dishonest. — 
McKay v. Nardoo, [19311 N. L. R. 
264.— S. AF. 


PART IV. SECT. 2, SUB-SECT. 11.— 
A. <g) vii. 

648 il. .] — A native servant 

addressed a remark of a grossly 
insolent & Insulting nature to one of 
his employer’s customers, a European. 
In the presence of a gang of native 
fellow servants : — Held: the master 
was justified in summarily dismissing 
him, Sc was not liable for salary for the 
unexpired portion of the month. — 
Oogi v. Wiison Sc Collins (1927), 46 
N. L. R. 21. — 6. AP. 
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of the answer (Lord Atkin). — Bell v. Lever 
Bros., Ltd., [1932] A. 0. 161 ; 101 L. J. 
K. B. 129 ; 140 L. T. 258 ; 48 T. L. It. 133 ; 
70 Sol. Jo. 50 ; 37 Com. Cas. 98, H. L. 

Annotation : — Reid. Swain v. West (Butchers), Ltd., [19361 
3 All E. R. 261. 

592. Add. Annotation : — Held. Dann v. Hamilton, 
[1939] 1 K. B. 509. 

594. Add the following paragraph : — 

Another replication to the same plea 
alleged that pltf. was an African & a negro, 
& that negroes were enslaved in divers 
States of the United States of America, & 
bought & sold as slaves by the citizens of the 


same States ; that the captain of the O., 
before pltf. deserted, threatened to sell him 
as a slave to certain citizens of the United 
States ; that San Francisco is in one of the 
said United States, to wit California ; & 
pltf. had just & reasonable grounds for 
believing <fc did believe, that, on the arrival 
of the C. at San Francisco, the captain was 
about to carry his threat into execution ; & 
thereupon pltf., in order to prevent the 
captain from selling him as a slave, deserted 
the C. : — Held : on demurrer, a bad replica- 
tion, as not showing that California was a 
State in which pltf. could be sold as a slave. 


Part V. — Remuneration. 


613a. .] — Applt. alleged that he had 

made an agreement with reap, that applt. 
should obtain & send to resp. information 
relating to gold mines & concessions in 
West Africa, & that applt. should intro- 
duce concessions for acquisition by reap., 
& that resp. would protect applt. ’s interests 
in respect of concessions acquired, & 
give to applt. the customary, or a reason- 
able, share in the same, & should pay to 
applt. a reasonable sum in respect of in- 
formation & reports. Applt. claimed dam- 
ages & other relief, on the ground that resp. 
had broken the agreement, in that he failed 
to give to applt. a share in respect of certain 
concessions obtained by applt., the profits 
on the sale whereof amounted to about 
£1,000,000. Applt. also contended that, if 
he was entitled to be paid by resp. only upon 
quantum meruit , the ct., in ascertaining the 
amount to be paid, was entitled, & bound, to 
have regard to such matters as the parties 
» themselves considered reasonable & usual, 
namely, what profit was in fact made on the 
sale, & was not limited to fixing a fee. Resp. 
contended that there was no evidence of any 
contract, that there was no agreement 
sufficiently certain or definite to be enforce- 
able, & that the amount of profit made on 
the re-sale was not a proper basis for assessing 
the amount due : — Held : ( 1 ) there was no 
concluded contract between the parties as 
to the amount of the share or interest that 
the applt. was to receive, & it was impossible 
for the ct. to complete the contract for them ; 

(2) there was, however, a contract of employ- 
ment between the parties, which clearly 
indicated that the work was not to be done 
gratuitously, & applt. was therefore entitled 
to a reasonable remuneration on the implied 
contract to pay him a quantum meruit ; 

(3) on the evidence of the parties themselves, 

the basis of remuneration by fee should be 
rejected ; (4) in fixing remuneration for 

services, the ct. was entitled to pay regard 


to the previous conversation of the partios, 
&, in the circumstances, applt. was entitled 
to the sum of £5,000 as a reasonable remunera- 
tion, calculated on the basis of some reason- 
able participation. — Wav v. Latilla, [1937] 
3 All E. R. 759 ; 81 Sol. Jo. 786, H. L. 

615. Add. Annotations : — Refd. Hillas & Co. v. 
Arcos, Ltd. (1032), 147 L. T. 503 ; May & 
Butcher, Ltd. v. R., [1934] 2 K. B. 17, n. 

628. Add. Annotation : — Refd. Maloney v. St. 
Helens Industrial Co-operative Society, Ltd., 
[1933] 1 K. B. 293. 

628. Add. Annotations : — Dlstd. Stevens v. Hamp- 
stead Borough Council, [1929] 2 Oh. 239. 
Refd. Dennerley v. Prestwich U. D. C. (1929), 

141 L. T. 002 ; Pratt v , Cook Son & Co. (St. 
Paul’s), Ltd., [1939 J 1 K. B. 364. 

628a. .] — Adams v. Liver- 

pool Oorpn. (1927), 137 L. T. 390 ; 91 J. P. 
100 ; 25 L. G. R. 359, C. A. 

Annotations : — Foild. Kelsey v. Birmingham Corpn. (1927), 92 
J. P. 12 : Stovene v. Hampstead Borough Council, [11)29] 
2 Ch. 239. 

628b. .] — Kelsey v. Bir- 

mingham Corpn. (1927), 92 J. P. 12. 

628c. War bonus not Included — 

Contract to pay ** l ull regular pay.”] — A 

borough council passed a resolution that all 
employees volunteering for military service 
during the war should be paid “ full regular 
pay,” less allowances by the Govt., & their 
positions should be kept open until their 
return. Pltf. enlisted in Nov. 1914, & served 
till July, 1919. Between those dates several 
increments of pay & war bonuses were 
awarded to the council’s employees : — Held ; 
the “ full regular pay ” was the pay he had 
been receiving down to the date of enlist- 
ment & did not include any increases or 
bonuses. — Stevens v. Hampstead Borough 
Council, [1929] 2 Ch. 239 ; 98 L. J. Ch. 289 ; 

142 L. T. 229 ; 45 T. L. R. 430 ; 93 J. P. Jo. 
285 ; 27 L. G. R. 590. 


PART IV. SECT. 2, SUB-SECT. 11.— 
A. (J). 

566 v. •! — Lucas v 

Premier Motors, Ltd*. [1928 1 4 
D. L. R. 526 ; (1928 j 3 W. W. R. 192. 

—CAN. 


PART V. SECT. 2, SUB-SECT. 1.— A. 

m I. .] — A presumption 

arises from the relationship of aunt & 
nlooe that nursing services rendered 
by the latter are gratuitous. — M er - 


cantojr Trust v. Campbell (1918), 43 
O. L. R. 57.— CAN. 


lb. Must be contract between workman 
dt employer.] — Held : pltf. had no 
right to sue under the wage schedule 
agre eme nt entered into between his 
Union & deft. oo. There was no 
contract under which pltf. as ao 
individual could maintain an action 
for violation of the wages schedule. — 
Aris v. Toronto, Hamilton & Buf- 
falo Rr. Co., [193310. R. 142; 1D.L.R. 
634.— CAN. 


id. Agreement between owner <fr 
contractor — To pay trade union rate — 
Action by workman against owner — No 
privity.] — Orb v. Bennett & White 
Construction Oo., Ltd., (19341 8 
W. W. R. 744.— CAN. 


PART V. SECT. 2, SUB-SECT. 1.— C. 

q i. “ Net profits ** — Right of 

employer to deduct baa debts .] — Mar- 
wood t>. Canadian Credit Corpn. 
[19301 3 D. L. R. 719.— CAN. 
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629. Add. Annotations : — Distd Adams v. Liver- 
pool Oorpn. (1927), 137 L. T. 390. Apld. 
Aylott v. West Ham Oorpn., [1927] 1 Oh. 30. 
Distd. Stevens v. Hampstead Borough 
Council, [1929] 2 Ch. 239. Held. Tibbalo v. 
Port of London Authority, [1936] 2 All E. R. 
819. 

680. Add, Annotations : — Apld. Adams v. Liverpool 
Oorpn. (1927), 137 L. T. 396. Folld. Stevens 
v . Hampstead Borough Council, [1929] 2 
Ch. 239. Refd. Tibbals v. Port of London 
Authority, [1936] 2 All E. R. 819. 

684. Add. Annotation : — Apld. Marrison v. Bell, 
[1939] 2 K. B. 187. 

637a. Agreement for half-pay during Illness.] — 

Petrie v. Macfiqherie8, Ltd., [1939] 4 All 
E. R. 281, 0. A. 

689. Add. Annotations : — Distd. Marrison v. Bell, 
[1939] 2 K. B. 187. Refd. Littlejohn v. Lon- 
don County Council, [1937] 3 AU E. R. 43 ; 
Lind v. Johnson, [1937] 4 AU E. R. 201 ; 
Compton v. West Ham Borough Council, 
[1939] 3 AU E. R. 193. 

640a. Effect of custom.] — Hancock v. B.S.A. 
Tools, Ltd., [1939] 4 AU E. R. 538. 

640b. What amounts to “ sickness ” — Accident.] — 
A wages award made in an arbn. between 
* employers A employees affecting large bodies 
of workers contained a clai.se in these terms : 
“ Wages during sickness. Wages to be paid 
as below during periods of sickness where 
absence from duty is properly vouched for 
by medical evidence : — A total of three 
* weeks’ full wages A three weeks’ half wages 
in the aggregate in any one year.” Pltf. 
was employed by defts. at a weekly wage of 
£3 under a contract which incorporated the 
above-quoted clause. In the course of his 
employment pltf. crushed his thumb A was 
in consequence absent from duty for six 
weeks, that absence being properly vouched 
for by medical evidence. He claimed to be 
paid under the clause three weeks’ full wages 
A three weeks’ half wages. Defts., while 
admitting liabiUty to pay compensation under 
Workmen’s Compensation Act, refused to 
acknowledge pltf.’s claim under the clause, 
contending tnat it applied only where 
absence from duty was due to sickness 
caused by disease as distinguished from acci- 
dent : — Meld : the word <r sickness ” in the 
clause covered absence from duty owing to 
incapacity whether due to disease or accident, 
A therefore that pltf. was entitled to recover. 
— Maloney v. St. Helens Industrial Co- 


operative Society, Ltd., [1933] 1 K. B. 
293 ; 102 L. J. K. B. 86 ; 148 L. T. 196 ; 
49 T. L. R. 22, C. A. 

640c. Deduction of benefits received under National 
Health Insurance Acts — Whether permissible.] 

— (1) Illness of a servant, which, while it 
lasts, incapacitates him for the performance of 
his duties, but is not so long-continued or 
so serious as to terminate the contract of 
service, does not at common law suspend his 
right to wages under the contract. 

(2) The fact that during such illness the 
servant receives benefits under the National 
Health Insurance Act, 1930, does not deprive 
him of his right to wages under the contract 
of service, inasmuch as the benefits conferred 
by that Act are not in substitution for, but 
in addition to, the rights of the servant under 
the contract of service. — M arrison v. Bell, 
[1939] 2 K. B. 387 ; [1939] 1 All E. R. 745 ; 108 
L. J. K. B. 481 ; 100 L. T. 270 ; 103 J. P. 
135 ; 55 T. L. R. 475 ; 83 Sol. Jo. 170 ; 37 
L. G. R. 257, C. A. 

,r Annotation : — As to ( 1 ) Refd. Compton v. West Ham Borough 
Council, [1939] Ch. 771. 

644. Add. Annotation: — Refd. Mellor v. Beard- 
more (1927), 44 R. P. O. 176. 

647. Add. Annotation: — Folld. Mountford v. 
London County Council, [1935] 2 K. B. 243. 

049. Add. Annotations: — As to (1) Refd. Eshelby 
v. Federated European Bank, Ltd., [1932] 
1 K. B. 423 ; A.-G. of Trinidad A Tobago v . 
Gordon Grant A Co., [1935] A. C. 532. 
Generally , Refd. Pockney v. Atkinson (1929), 
142 L. T. 135. 

700. Add. Annotation : — Refd. Brown v. Dagen- 
ham U. D. 0., [1929] 1 K. B. 737. 

701. Add. Annotations: — Refd. Brown v. Dagen- 
ham U. D. C., [1929] 1 K. B. 737 ; Fisher v. 
Oldham Oorpn., [1930] 2 K. B. 304. 

711a. Agreement to pay commission — Onus of 
proof.] — Pltf., a solr., claimed from defts. an 
account in respect of sums alleged to be due 
under a verbal agreement of July, 1924. At 
that date it was agreed that pltf., who was 
then an articled <5erk, should transfer his 
articles to defts., who agreed to pay him a 
salary A commission. Certain payments had 
been made to him : these, defts. said, were 
gifts, A they denied the agreement : — Held : 
the onus of proof was on pltf. A as there was 
no explanation of those sums A) no account 
of them in the books be had failed to satisfy 
this onus, & the action failed. — H art v . 
Bennett A Co. (1928), 72 Sol. Jo. 286. 


PART V. SECT. 2. SUB-SECT. 1.— 
D. (b). 

637 vii. .1 — Hexnbiqner v. 

Kinzrl, [1931] 2W.W.R. 639.— -CAN. 

■o. Servant in receipt of sickness 
benefit — Under Old Aqc Pension* dt 
National Health Insurance Ad, 1920.] 
— Held : servant not entitled to wages 
during Incapacity. — A non. (1933), The 
Times, March 17, 1933. — 1.0 AC. 

PART V. SECT. 2, SUB-SECT. 1.— O 

648 vi. — .] — A farm labourer 

hired for the season at so much per 
month, is entitled to payment of nis 
wages at the end of each month, unlees 
the contract provides to the contrary. — 
Cowan t>. Eisler, [1927)2 D. L. R. 
713; [19271 1 W. W. B. 776; 36 
Man. L. R. 464.— CAN. 


PART V. SECT. 2, SUB-SECT. 4. 
k I. Debts of customers.] — New- 

comb v. Robertson Bakebibs, Ltd., 
[19331 1 W. W. R. 271.— CAN. 

•d. Deduction — Assessments under 
Workmen's Compensation Act.] — An 
agreement between a workman « ms 
employer that the latter may deduct 
from the former's wages assessments 
payable by the employer under Part I. 
of Workmen's Compensation Act, 
R.8.B.O., 1924, is illegal, exoept with 
respect to deductions for medical aid. — 
McAllister v. Bell Ljjmber & Pole 
Co., Ltd., [1931] 8 W. W. R. 767 ; 
[19821 1 D. L. R. 802 ; 46 B. 0. R. 30. 

PART V. SECL 2^ SUB-SECT. 6.— 
o i. — %) — An infant, 


who has become emancipated from the 
control of his father, is entitled to 
recover wages earned by him by work- 
ing for a stranger, even ^though he 
agreed, at the time of the hiring, that 
his wages should be credited on a 
debt due from his father to his 
employer. — Lezeto v. Metheral 
(Sask.), [19271 1 W.W.R. 990.— CAN. 

af. Against whom maintainable — 
Merchant supplying planter — Wages of 
planter's servants. J—doousy v. Burke 
& Hackett (1819), 1 Nfld. L. R. 190.— 
NFLD. 


PART V. SECT. 2, SUB-SECT. «.— 

A. (o). 

Bjjk ron (1859), 4 Nfld. L. R. 888.— 
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Part VI. — Breach of Contract 

782. Add. Annotations : — Held. Guy-Pell v. Poster, 
[1930] 2 Oh. 169 ; Huntoon Co. v . Kolynos 
(Incorporated), [1980] 1 Oh. 528. 

782a. Failure to obtain permit — Employment of 
alien.] — Baranowbki v. Einsteins Electro- 
c h e mi cal Process, Ltd., Baranowski v. 
Einsteins Electro-Chemical Process, Ltd. 
(Consolidated ) (1931), 75 Sol. Jo. 247 

739. Add. Annotations : — Consd. Fowler v. Com- 
mercial Timber Co., [1930] 2 K. B. 1. Apld. 

Be Gramophone Records, Ltd. (1930), 09 
L. Jo. 201. 

789 a. .] — By a written agreement pltf. 

was appointed managing director of deft. co. 
for five years at a certain salary. Before 
the expiration of the five years a resolution, 
which was supported by pltf., was duly 
passed for the voluntary winding up of the 
co. as by reason of its liabilities it could not 
continue its business. In an action by pltf. 
claiming damages for breach of the agree- 
ment to employ him for five years : — Held : 
a term could not be implied in the agreement 
that if the co. went into voluntary liquida- 
tion with the assent or approval of pltf. he 
should lose all right to recover damages for 
the breach of the agreement, & that he was 
entitled to damages for that breach. — 
Fowler v. Commercial Timber Co. v Ltd., 
[1930] 2 K. B. 1 ; 99 L. J. K. B. 529 ; 143 
L. T. 391, C. A. 

Annotation : — Reid. Re Farrer (T. N.), Ltd., [1937] Oh. 352. 

789b. .] — Re Gramophone Recordb, 

Ltd. (1930), 09 L. Jo. 201 ; 169 L. T. Jo. 193 ; 
[1930] W. N. 42. 

744a. Hindering performance of work — Employ- 
ment of efficiency expert.] — The second 
defts. advised industrial firms on means to 
obtain increase of output & reduction of the 
cost of production by a system of “ human 
power measurement ” which involved timing 
men at their work. The system was intro- 
duced into the works of the first deft. Pltfs., 
workmen who were engaged at the works on 
a piece-rate system of wages, complained 
that the method of “ time-studying ” pro- 
duced in them a state of nervous tension, 
distracting their attention, & preventing 
concentration on work, & that this resulted 
in reduced output & loss of wages. They 


and Remedies Therefor. 

claimed a declaration that it was an implied 
term of their contracts of employment that 
the first defta. would not do or cause anything 
to be done to prevent or hinder them from 
performing their contracts of employment, & 
they sought to recover the amounts alleged 
to have been lost : — Held : assuming that 
such a term was to be Implied, it could not 
be so wide as to prevent the employers, the 
first defts., by themselves or their agents, 
seeing that workmen were properly per- 
forming their work, or observing them at 
work so as to suggest improvements, or sub- 
stituting other work, or enabling savings to 
be made in the conduct of the work ; what 
the employers had done was within their 
rights ; there was no breach of contract by 
the first defts., & no procuring of any breach 
by the second defts. ; Sc the action was 
wholly misconceived. — Davies v. Richard 
Johnson Sc Nephew, Ltd. (1934), 61 T. L. R. 
115; 78 Sol. Jo. 877. 

753 a. Miners.] — Ebbw Vale Steel, Iron Sc 

Coal Co. v. Tew ; Ebbw Vale Steel, Iron 
& Coal Co. v. Richards ; Ebbw Vale 
Steel, Iron & Coal Co. v. Lewis (1935), 79 
Sol. Jo. 593, C. A. 

•759. Add. Annotation : — Refd. Huntoon Oo. v. 
Kolynos (Incorporated), [1930J 1 Oh. 628. 

702. Add. Annotations : — Retd. Guy-Pell v. Foster, 
[1930] 2 Ch. 109 ; Huntoon Oo. v. Kolynos 
(Incorporated), [1930] 1 Ch. 628. 

769a. Meaning of “ year to year.”] — 

Applt. was by an agreement of service 
appointed by the reaps, as a London manager 
for a period of six months from Dec. 1, 1928, 
at a named salary subject to renewal, Sc by 
clause 0 of the agreement it was provided 
that if at the expiration of six calendar 
months the governing director on behalf of 
the co. should in his sole & absolute discretion 
think fit the engagement of applt. should 
continue from year to year, & by sub- 
clause (c) it was provided that in the event 
of the agreement being extended the co. 
should as soon as practicable appoint applt. 
to be a director of the co. The six months 
from Dec. 1, 1928, would expire on May 31, 
1929. Applt. was not appointed a director, 
& at the end of a year from the time when the 


PART VI. SECT. 1, SUB-SECT. 2. 

n I. Whether Wages Agreement 

peart of contract.] — Applt. was verbally 
engaged in 1920 by reaps., a railway 
oo., as a machinist in their shops at the 
" going rate " of wages. In 1927 he 
received notice of dismissal on the 
ground of reduction of staff. He sued 
for wrongful dismissal, contending that 
a written agreement, entered into by 
reaps, with a labour organisation ac 
called Wages Agreement No. 4, formed 
part of his contract of employment, & 
that under Lt reaps, could not dismiss 
him upon a reduction of staff, as they 
had retained me* Junior to him. The 
agreement had been applied to applt., 
who was not a member of the organisa- 
tion, as to the amount of his wages, the 
notice given him. 8c in other respects : 
reaps, stated at the trial that they bad 
applied the agreement to all the men 
employed in their shops : — Held : 
Wage Agreement No. 4 did not form 


part of the contract for the employ- 
ment of applt., the fact that resps. had 
applied lt to him being equally con- 
sistent with the view that they had 
done so as a matter of policy. Further, 
that having regard to the terms & 
nature of the agreement lt did not by 
itself constitute a contract between 
any Individual employee 8c his em- 
ployer ; observance of Its terms by an 
employer could not be enforoed by 
action even by the organisation, but 
only by oalHng a strike. — Yot — - 
Canadian Northern Ry. Co., 

A. C. 83 ; 100 L. J. P. O. 61 
L. T. 255, P. C.-— CAN. 



am. Failure to send out traveller — 
Remuneration thereby reducedA-— 1 &BAon 
v. Gaults, Ltd., [19301 1 w. W. R. 
905 ; 2 D, L. R. 999 ; 38 Man. L. R. 
613 ; revsg., (1930) 1 D.L.R. 544.— CAN. 


PART VI. SECT. 3, SUB-SECT. 2. — A. 

sa. Agreement between company & 

li 


union — Union supplying men. ]- 
agreement between a labo 


-An 

-j-bour union 8c 

an employer, a newspaper publishing 
co., whereby the latter agreed to 
employ only members of the union 
provided the union supplied enough 
competent members to enable the oo. 
to issue Its publications promptly Sc 
regularly, 8c tho union agreed to 
furnish such members : — Held : not 
to constitute a contract of service 
between the co. & individual members 
of the union who had worked in pur- 
suance of the agreement, but to be a 
collective agreement In the full sense 
of the word; & Its breach, assuming 
it to have been broken, by refusing to 
continue the employment of oertaln 
members of the union, did not give 
them a cause of action for wrongful 
dismissal. — Wright v. Calgary 
Herald, Ltd., [1938] 1 W. W. R. 1 ; 
1 D. L. R. Ill ; 7 F. L J. (Can.) 259. - 
CAN. 
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six months expired the co., by their letter 
dated May 29, 1930, gave him six months' 
notice to terminate the agreement, whereupon 
applt. brought an action claiming damag es, 
& the matter went to arbn . : — Held : (1) the 
14 year to year ” period began at the end of 
the trial period, i.e. at the end of the six 
months, when the governing director 
exercised his option & that the applt. was 
therefore entitled to one year’s loss or salary ; 
& there were no materials on which any 
damages could be awarded for loss of salary 
as a director ; (2) applt. was not entitled to 
recover damages for loss of prestige &/or 
publicity . — Re Golomb & Porter (William) 
& Co., I/n>.'8 Arbitration (1931), 144 L. T. 
583, O. A. 

771a, Damages for loss or prestige or 

publicity.] — Re Golomb & Porter (William) 
& Co.’s Arbitration No. 709a, ante . 

782. Add . Annotation : — Refd. Brown v. Dagen- 
ham U. D. C., [1929] 1 K. B. 737. 

788. Add t Annotations : — Consd. Marb4 v. George 
Edwardes (Daly's Theatre) (1927), 90 L. J. 
K. B. 980. Refd. Re Golomb & Porter & 

. Co.’s Arbn. (1931), 144 L. T. 583. 

790. Add. Annotations : — Consd. Re Golomb & 

, Porter & Co.’s Arbn. (1931), 144 L. T. 683; 
Withers v. General Theatre Corpn., Ltd., 
[1933] 2 K. B. 636. Refd, Marbd v. George 
Edwardes (Daly's Theatre) (1927), 43 T. L. R. 


460 ; Groom v. Crocker, [1938] 2 All E. R. 
394. 

792a. Liability to income tax If employment had 
not terminated.] — In an action for wrongful 
dismissal no deduction from the damages 
may be made in respect of income tax for 
which the employee would have been liable 
if the contract had not been wrongfully 
determined by the employers. — Fairholme 
v. Firth <fe Brown, Ltd. (1933), 149 L. T. 
332 ; 49 T. L. R. 470 ; 77 Sol. Jo. 485. 

793. Add. Annotation : — Consd. Savage v. British 
India Steam Navigation Co., Power v. Same 
(1930), 46 T. L. R. 294. 

811. Add. Annotation : — Refd. Thomas v. Ham- 
mersmith Borough Council, [1938] 3 All E. R. 
203. 

813. Add. Annotation : — Generally , Refd. Vernon 
r. Findlay, [1938] 4 All E. R. 311. 

831. Add. Annotation : — Consd. Sagar v. Ride- 
halgh & Son, Ltd., [1931] 1 Oh. 310. 

882. Add. Annotation : — Refd. Sagar v. Ridehalgh 
& Son, Ltd., [1931] 1 Ch. 310. 

848. Add. Annotation : — Refd. Pratt v. Cook Son 
& Co. (St. Paul’s), Ltd., [1938] 2 K. B. 51. 

854a. Work-sharing agreement — Allega- 

tion of breach by employer.] — Conneely v. 
Upton Colliery Co., Ltd. (1930), 81 Sol. 
Jo. 81, D. C. 


Part VII. — Duties and 

880. Add. Annotations : — Refd. James v. British 
General Insce., [1927] 2 K. B. 311; Brad- 
streets British, Ltd. v. Mitchell (Harold) & 


Liabilities of Master. 

Carapanayoti & Co., [1933] Ch. 190 ; Hasel- 
dine v. Hosken, [1933] 1 K. B. 822. 


PART VI. SECT. 3, SUB-SECT. 2.— 
B. (o) ill. 

798 lit. .] — Where a con- 

tract of employment provides that 
either party may terminate it on 
notice given at a certain time the 
servant can recover as damages for 
wrongful dismissal only the equivalent 
of the amount of wages agreed on for 
the period so provided, i.e., where 
30 days* notice fs provided for ho can 
reoover only 30 days’ wages. — Pierce 
v. Mylor School District, r 19291 
3 D. L. R. 49 ; 1 W. W. R. 223 ; 23 
8. L. R. 365.— CAN. 


PART VI. SECT. 4. 

809 xill. .1 — In an action to 

reoover for services rendered as a farm 
hand under an agreement for payment 
on a monthly basis for the portion of the 
year during whioh spring Sc summer 
work usually lasted Sc upon a rate per 
day basis during the harvesting 8c 
threshing operations : — Held : in view 
of the contradictory nature of the 
evidence Sc the absolute unreasonable- 
ness of pltf.'s claim as to both the 
monthly Sc dally rates over the greater 
portion of the period, there had been 
no agreement between the parties as 
to said rates, except for the 1927 


monthly rates, or as to the date for the 
commencement of spring work in 
each year, &, therefore, it was necessary 
to apply the quantum meruit principle. 
— Adams v. Jennings, [19351 1 

W. W. R. 425.— CAN. 


PART VI. SECT. 9, SUB-SECT. 2.— D. 

sg. Information — Amendment .] — 
On the hearing of an appeal from a 
judgment under Wages Recovery Act, 
1936, for wages, the county ct. appealed 
to has no Jurisdiction to allow an 
amendment to the information which 
constitutes a new ground of complaint 
& action ; Sc, it ho does allow such an 
amendment, an order will be granted 
prohibiting him from proceeding with 
the hearing of tho appeal on the in- 
formation as so amended. — Seymour 
v. Morgan, [1939] 1 W. W. R. 317; 
2 D. L. R. 131. — CAN. 


PART VII. SECT. 1. 

•k. Contract to supply medical atten- 
tion — Extent of liability,}-- Pltf., who 
was an employee of deft, co., brought 
this action against the co. upon a 
oontract whereby it agreed to furnish 
him with medical Sc surgical treatment 
in case of illness, in consideration of 
moneys deducted from time to time 


from his monthly Balary. Falling ill, 
he was treated in the company’s 
hospital by physicians & surgeonB 
employed by the co. He asserted 
breach of oontract in that he had not 
been skilfully Sc properly treated : — 
Held: the co. having exercised due 
care & skill In selecting its medical 
staff, had done all it undertook to do 
8c was not to be regarded as warrant- 
ing that in all details of treatment the 
physicians 8c surgeons selected would 
exercise reasonable care 8c skill. Sc the 
action was dismissed. — Jarvis v. 
International Nickel Co., [1929] 2 
D. L. R. 842 ; 63 O. L. R. 564.— CAN. 

•1. No liability for negligence of 

doctor .) — Where an employer contracts 
with a properly qualified physician to 
furnish medical services to his em- 
ployees, payment therefor being 
provided for by periodical deductions 
from their pay, the employer is not 
liable in damages to an employee who 
contracted an infectious disease as the 
result of the negligence of the physician 
in not diagnosing as such disease a 
disease which was prevalent among the 
employees. — Hamilton r. Phcenex 
Lumber Oo.. Ltd., Sc Bunn, [1931] 1 
W. W. R. 43 ; 1 D. L. R. 777 ; 25 
Alta. L. R. 166. — CA^i. 
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VoL XXXIV.— Master and Servant. Cases 890 — 984b. 


Part VIII. — Duties and Liabilities of Servant. 


800. Add . Citations : — 90 L. J. K. B. 152; 136 
L. T. 271. 

893a. — .] — A servant who, while still 

in the service of his master, solicits the cus- 
tomers of his master to transfer their custom 
to himself, even though that transfer is to 
take effect only after the service has termi- 
nated, commits a breach of his duty to his 
master, & for that breach he is liable in 
damages. — W essex Dairies, Ltd. v. Smith, 
[1935] 2 K. B. 80 ; 104 L. J. K. B. 484 ; 153 
L. T. 185 ; 51 T. L. R. 439, C. A. 

895. Add . Annotation : — Retd. Re A Debtor (No. 
229 of 1927), [1927] 2 Oh. 307. 

903a. Duty to disclose fraud of fellow-employee.] — 

Pltf. was employed for a term of 5 years as 
general manager of deft. co. His contract 
of service provided ( inter alia) that he would 
“ do all in his power to promote, extend & 
develop the interests of the co.” The 
managing director gave pltf. certain unlawful 
orders, which orders pltf. carried out. The 
matter came to the notice of the chairman 
of the board of directors, who, in an interview 
with pltf., told pltf. that if he gave conclusive 

E roof of the managing director’s dishonesty, 
e would not be dismissed. Pltf. duly 
supplied the information required. Pltf. was 
then dismissed, defts. alleging fraud & dis- 
honesty. Pltf. did not deny the allegations, 
but he brought an action for breach ot con- 
tract Sc wrongful dismissal on the grounds 
that, under the terms of the verbal agreement 
between pltf. and the chairman, it was not 
open to defts. to rely upon information given 
by pltf. relating to his own fraud & dis- 
honesty : — Held: (1) it was pltf.’s duty, as 

E art of his contract of service, to report to the 
oard of directors any acts which were not in 
the interests of the co. ; (2) there was there- 
fore no consideration for the alleged verbal 
agreement, Sc deft. co. was not prevented 
from relying upon the information received 
from pltf. — Swain v. West (Butchers), Ltd., 
[1936] 3A11E. R. 261 ; 80 Sol. Jo. 973, 0. A. 
908. Add. Annotations As to (1) Refd. Harrods, 
Ltd. v . Lemon, [1931] 2 K. B. 157. As 
to (2) Consd. A.-G. v . Goddard (1929), 98 
L. J. K. B. 743. Generally , Refd. Ramsden 
v. David Sherratt Sc Sons, Ltd. (1930), 35 
Com. Cas. 314. 

926. Add. Annotation:— Consd. Reid & Sigrist, 
Ltd. v. Moss Sc Mechanism, Ltd. (1932), 49 
R. P. 0. 461. 

927. Add. Annotations : — Refd. United Indigo 
Chemical Co. v. Robinson (1931), 49 R. P. 0. 
178 ; Reid Sc Sigrist, Ltd. v. Moss <fc Mech- 
anism, Ltd. (1932), 49 R. P. C. 461 ; Wessex 
Dairies, Ltd. v. Smith, [1935] 2 K. B. 80. 
928. Add. Annotations : — Consd. Wessex Dairies, 
Ltd. v. Smith, [1935] 2 K. B. 80. Refd. 
Putsman v. Taylor, [1927] 1 K. B. 637. 


934a. Use distinguished from disclosure.] 

— The first of the two clauses upon which this 
action is brought is a covenant not to com- 
municate or divulge information as to the 
customers or affairs of pltfs. acquired by deft, 
whilst in their employment ; that is, it is a 
covenant against certain definite overt acts. 
The statement of claim, however, asked for 
an injunction not merely against such acts 
as were expressly mentioned in the first 
clause, but further against using such infor- 
mation acquired by deft., Sc so on, which 
would include, I suppose, making use even 
in deft.’s own mind, possibly unconsciously, 
without divulging any fact to another person. 
No such injunction as this against using 
information could or ought to be granted 
unless there were an express agreement in 
terms to that effect, that is, against using 
such information, which there is not here, 
even if such an injunction could then be 
granted (Joyce, J.). — Herbert Morris, 
Ltd. v. Saxelby, [1916] 2 Ch. 57 ; 84 

L. J. Oh. 521 ; 112 L. T. 354 ; 31 T. L. R. 
370; 69 Sol. Jo. 412, C. A.; on appeal , 
[1916] 1 A. 0. 688, H. L. 


Annotations : — Folld. United Indigo Chemical Co. v. Robinson 
(1831), 49 It. P. C. 178. Refd. Pellow r. Ivey (1933), 49 
T. L. R. 422 ; Wyatt v. Kreglinger & Fernau, [1933] 1 
K. B. 793. 


934 b, .} — Pltf. co., who were manu- 

facturers of a variety of chemical products, 
including a boiler disincrustant named 
“ Agaloid,” claimed that the latter was pro- 
duced by a secret process. They sought to 
restrain deft., who had been in their service 
for some years Sc ultimately as works 
manager, from using or disclosing informa- 
tion obtained in their service. In par- 
ticular pltfs. alleged that deft, was only 
enabled to make & sell a product “ Des- 
calit ” by the wrongful use of information. 
Pltfs. also alleged that deft, had made Sc 
taken away copies or had wrongfully carried 
in his memory extracts from a secret formulas 
book. Deft, denied that there was any 
secret process Sc that he had wrongfully 
taken Sc used any information : — Held : deft, 
had not made or taken away copies of 
formulae from the book, which in fact was 
a costings book, & deft, was not warned as 
to secrecy when he entered employment in 
which he learned the processes without diffi- 
culty ; an injunction would not be granted 
to prevent using knowledge that had thus 
become his own ; dishonest or surreptitious 
obtaining of knowledge would have been 
upon a diff erent footing, but no obligation 
could be implied not to use knowledge 
honestly acquired. — United Indigo Chemi- 
cal Co., Ltd. v . Robinson (1931), 49 R. P. C. 
178. 

Annotation : — Consd. Worslcy & Co. v. Cooper, 1 1 939 J 1 
All E. R. 290. 


PART VIII. SECT, i, SUB-SECT. 2. 

907 v. .] — A master is 

entitled to recover from bis servant the 
earnings or profits made by the servant 
from employment In another business 
competing with his master’s. — B en- 
nett-Pacaud Co., Ltd. *>• pvmx > v , 
[1933] O. R.24Q; SO.LR. 237.— CAN. 


PART VIII. SECT. 2, SUB-SECT. 1. 

923 til. .] — An employee. 

after leaving his employment, may use 
mentally -stored knowledge of processes, 
details of management & particulars 
of customers, which have been obtained 
by him in the course, & as a necessary 
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consequence, of his employment, but 
nay not use knowledge, details or 
particulars possessed by him in an 
pbjective form, e.g., written particulars. 
— Ormonoids Roofing Sc Asphalts, 
[/td. v. Bitumenoids, Ltd. (1931), 31 
3. R. N. S. W. 347 ; 48 N. 8. W. W. N. 
56.— AU8. 
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935a. .] — Defts., partners in deft, firm of 

Cooper-Kelland Paper Co., prior to Aug. 
1937, were in the employment of pltf. co., 
a firm of paper merchants, & from Mar. 1934, 
onwards they were directors of that co. One 
of defts. for several years had travelled for the 
co., & had prepared a sample book & price 
list of the papers which the co. sold. In it 
the various types of paper bore names — in 
some cases those in general use in the trade, 
& in others names of a fancy description — 
the names of the mills from which the papers 
came being, as far as possible, kept secret. 
In Aug. 1937, defts. were bought out of pltf. 
co., & resigned their directorships. They 
thereupon set up in business on their own 
account as paper merchants, & sent to a 
large number of the customers of pltf. co. 
a circular worded in a manner capable of 
creating the impression that the Cooper- 
Kelland Paper Co. were the successors in 
business of pltf. co. Subsequently, they 
issued a price list of precisely the same 
arrangement as that of the pltfs., save that 
in many cases the papers had been given new 
fancy names. A key was also sent to certain 

• of the old customers by means of which they 
could identify a paper under its new name 
from the name it had borne in pltf. co.’s 

* sample book : — Held : (1) defts. had not sold 
& passed off goods so as tc mislead the pur- 
chasers into believing that they were buying 


goods of pltfs. ; (2) the circular & price list 
sent out by defts. were capable of conveying 
to a recipient that pltf. co. had gone out of 
business, & were so worded with an indirect 
& improper motive ; (3) the misrepresenta- 
tion in the circular <fc price list would support 
an action for passing off, in which case it 
would not be necessary to prove either malice 
on the part of the person m aking the state- 
ment or special damage. A general loss of 
business, which was proved, would be 
sufficient to support a claim under this 
head ; (4) the confidential information 

which defts. had acquired while in the employ- 
ment of pltf. co., & the use they had made of 
it subsequently, were not a breach of any 
express contract. It had been obtained 
openly & honestly, & was of such a nature 
that they were bound to acquire it & they 
were largely responsible for it. It was not in 
the nature of a trade secret, & the conduct of 
the defts. in the use they made of it was not an 
actionable wrong. — Worsley & Co., Ltd. v. 
Cooper, [1939] 1 All E. R. 290 ; 83 Sol. Jo. 238. 

.938. Add . Annotation : — Retd. Boorne v. Wicker, 
[1927] 1 Ch. 007. 

941. Add. Annotation : — Reid. Putsman v. Taylor, 
[1927] 1 K. B. 037. 

941a. Representation that former employer has 
gone out of business.]— Worsley $ Co., Ltd. 
v. Cooper, No. 935a, ante. 


Part IX. — Liability of Master to Third Persons. 


962a. Authority to sell.] — Senior v. Wolmer 
(1023), Beni. 132 ; 73 B. R. 990 ; sub nom. 
Seignior & Wolmer’s Case, Godb. 300. 

986. Add. Annotations: — Refd. Bull v. West African 
Shipping, etc. Co., [1927] A. 0. 086 ; Honey- 
will & Stein, Ltd. v . Larkin Bros. (London’s 
Commercial Photographers), Ltd., [1934] 
1 K. B. 191. 

970a. .] — Respondeat superior extends to 

civil matters only. — R. v. Lever (1740), 
Barnes, 34 ; 94 E. R. 793. 

971. Add. Annotations : — Consd. Wilsons & 
Clyde Coal Co. v. English, [1937] 3 All E. R. 
028 ; Radcliffe v. Ribble Motor Services, 
Ltd., [1939] A. C. 215. Refd. Fanton v. 
Denville, [1932] 2 K. B. 309 ; Holloway 
v. Donaldson Line, Ltd. (1935), 41 Com. 
Oas. 47. 

972. Add. Annotations : — As to (1) Consd. Wilsons 
& Clyde Coal Co. v. English, [1937] 3 All E. R. 


028 ; Radcliffe v. Ribble Motor Services, Ltd., 
[1939] A. C. 216. Refd. Fanton v. Den- 
ville, [1932] 2 K. B. 309 ; Metcalfe v. London 
Passenger Transport Board, [1938] 2 All E. R. 
352. 

987. Add. Annotations : — Consd. Kleinwort, Sons 
& Co. v. Associated Automatic Machine 
Corpn., Ltd. (1932), 77 Sol. Jo. 12 ; Aitchison 
v. Page Motors, Ltd. (1935), 154 L. T. 128. 
Refd. Kreditbank Cassel G.m.b.H. v. 
Schenkers, [1927] 1 K. B. 820 ; Reckitt v. 
Barnett, Pembroke & Salter, [1928] 2 K. B. 
244 ; Sun Life Assurance Co. of Canada v. 
Smith (W. H.) & Son, Ltd. (1934), 150 L. T. 
211 ; London County Freehold & Leasehold 
Properties, Ltd. v. Berkeley Property & 
Investment Co., [1936] 2 All E. R. 1039 ; 
Uxbridge Permanent Benefit Building Society 
v. Pickard, [1939] 2 K. B. 248. 

988. Add. Annotation : — Refd. Aitchison v. Page 
Motors, Ltd. (1935), 154 L. T. 128. 


PART DC. SECT. 8, SUB-SECT. 1. 

864 11. — .] — Andersok v. 

Royer. U9S8] 3D. L.R. 348.— CAN. 

•64 ill. — 1 — .] — A master Is 

liable for the conduct of bis servant 
whom he selects & puts In his place 
to discharge the duty he has under- 
taken. 8c this law Is applloable In a case 
of bailment. The conduct of the 
servant la then the conduct of the 
master, Sc the master Is liable to the 
G®el «. Warrington, 
09291 1 D. L. R. 94 ; 63 O. L. R. 143. 

PART DC. SECT. 8, SUB-8B0T. 4.— A. 

981 rad. .] — Estate Tan Deb 

v. Swaneporl. (19371 App. D. 

AP* 


981 xadi. . 1 — Burris v. Dart- 
mouth Town (1927), 59 N. 8. R. 227.— 
CAN. 

981 xxili. Dog that by servant . ) — 

Swabey v. Palmer (1869), (1900-1911), 
1 Can. Dig. 51.— GAN; 

981 aodv. .} — Where a co. hold- 
ing a miner’s prospecting licence sent 
employees into the wilderness to 
prospect for it under conditions which 
made it neoessary for them to cook 
their own food Sc supplied them with 
the cooking utenklls : — Held : the em- 
ployees in making a fire to oook break- 
fast preparatory to their day’s work 
were acting within the scope of their 
employment. Sc the oo. was. therefore, 
liable for damages oeusea by their 
negllgenoe In failing to put out the 
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ftre. — M urdoch v. Consolidated Min- 
ing Smelting & Power TJo., [19281 
1 D. L. R. 853 ; [1928J 1 W. W. R. 578 t 
39 B. O. R 386 ; reved., 1 1929 J 1 D. L. R. 
913 ; 8. O. R. 141. — CAN. 

986 i. Servant acting for masters 

benefit .) — Wing Ejce v. Butt (B. C.), 
11927] ID.L.R. 041.— CAN. 

sg. Authorised act — Unauthorised 
method .) — Where a servant’s aot Is 
within the olass of acts which he is 
expressly or impliedly authorised to 
do the master is liable for the conse- 
quences thereof even though the ser- 
vant adopts a wrongful Sc unauthorised 
method of doing the aot. — T wer 
doohlxb V. Hanns, [1935] 1 W. W. R. 
688; 2D. L. R. 363; 5 F, L. J. (Oan.) 
36.— CAN. 


VoL XXXIV. — Master and Servant Oases 988— 1080a. 


089. Add. Annotation .*■ — Retd. Sun Life Assurance 
Oo. of Canada v. Smith (W. H.) & Son, Ltd. 
(1034), 150 L. T. 211. 

991. Add. Annotations : — Consd. Kreditbank Oassel 
G.m.b.H. v. Schenkers, [1927] 1 K. B. 820 ; 
Reckitt v. Barnett, Pembroke & Slater, [1928] 
2 K. B. 244. Dlstd. Slingsby v. District 
Bank, Ltd. (1931), 48 T. L. R. 114. Apld. 
Kleinwort, Sons & Co. v. Associated Auto- 
matic Machine Coron., Ltd. (1932), 77 Sol. 
Jo. 12 ; Uxbridge Permanent Benefit Build- 
ing Society v. Pickard, [1939] 2 K. B. 248. 
Refd. Britt v. Galmoye & Nevill (1928), 
44 T. L. R. 294 ; Lloyds Bank v . Chartered 
Bank of India, Australia & China (1928), 

97 L. J. K. B. 009 ; Sun Life Assurance 
Co. of Canada v. Smith (W. H.) & Son, Ltd. 
(1934), 150 L. T. 211 ; Aitchison v. Page 
Motors, Ltd. (1935), 154 L. T. 128. 

092a. Onus of proof.] — Where a pltf., who has been 
injured by the negligent driving of a motor- 
car by an employee of the owner, establishes 
that the driver had the owner’s authority to 
drive the car for some purposes a presumption 
is raised that the employee was acting within 
the scope of his employment, & the onus of 
proof then shifts to the owner to show that 
the employee was acting outside that scope. — 
Laycock v. Grayson (1939), 55 T. L. R. 

098 ; 83 Sol. Jo. 505. 

990. Add. Annotations : — Consd. Poland v . Parr, 
[1927] 1 K. B. 230. Refd. Britt v . Galmoye 
& Nevill (1928), 44 T. L. R. 293. 

1002. Add. Annotation : — Refd. Knott v. London 
County Council, [1934] 1 K. B. 126. 

1005. Add. Annotations: — Dlstd. Addie R. & 
Sons (Collieries) v. Dumbreck, [19291 A. C. 
358. Refd. Cunard v . Antifyre, Ltd. (1932), 
49 T. L. R. 184 ; Donovan v. Union Cartage 
Co. (1932), 49 T. L. R. 125 ; Culkin v. 
McFie & Sons, Ltd., [1939] 3 All E. R. 013. 


1011. Add. Annotations : — Consd. Lloyds Bank v. 
Chartered Bank of India, Australia & China 
(1928), 97 L. J. K. B. 609 ; Reckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244. 
Refd. Fenton Textile Assocn. v. Thomas 
(1929), 45 T. L. R. 264 j Lloyds Bank, Ltd. 
v. Savory & Oo. (1932), 49 T. L. R. 110. 

1054. Add. Annotation: — Expld. & Dlstd. Fisher 
v. Oldham Oorpn., [1930] 2 K. B. 364. 

1059. Add. Annotation : — Refd. Uxbridge Pe. 
manent Benefit Building Society v . Pickan 
[1939] 2 K. B. 248. 

1062a. Fraud Involving forgery.] — Deft. P. was a 
solr. practising in London, with a branch 
office at S. which at all material times was 
managed by C. Pltfs. were induced by a 
fraud to which, as the ct. found, 0. was a 
arty, to advance money to a person alleged 
y C. to be a client of the branch on mtge. 
or freehold property. The supposed title to 
the property was fictitious & the title deeds 
were forgeries. No allegation was made 
against P., but pltfs. claimed damages for 
fraud on the basis that P. was responsible 
for the fraud of his agent. Alternatively they 
claimed the net amount owing in respect of 
their advance as money had & received to 
their use : — Held : notwithstanding the fact 
that the persons defraudod were not P.’s 
clients, & that CVs fraud involved the 
uttering of a forgery, P. was answerable in 
damages for it. — Uxbridge Permanent 
Benefit Building Society v . Pickard, 
[1939] 2 K. B. 248 ; [1939] 2 All E. R. 344 ; 
108 L. J. K. B. 757 ; 100 L. T. 407 ; 65 
T. L. R. 579 ; 83 Sol. Jo. 297, 0. A. 

1080a. Accident during dinner hour.] — 

Higbid v. R. C. Hammett, Ltd. (1932), 49 
T. L. R. 104, 0. A. 


PART IX. SECT. 3. SUB-SECT. 4.— 0. 

997 Ul. .] — MTntohh v. 

Cameron, [1929] S. C. (Ct. of Seas.) 
44.— SOOT. 

PART IX. SECT. 8, SUB-SECT. 8.— D. 

1026 I. General rule — Master not 
liable — Act outside scope of authority .} — 
Where a servant, acting on the 
assumption, not reasonably founded, 
that property of his master & also 
property of another were In common 
pern, took upon himself to interfere, 
with a view to saving his master's 
property, with the result that the 
other owner’s property was destroyed : 
— Held : the servant having no express 
authority so to act, no authority would 
be Implied. — Broken Hill Associ- 
ated Smelters Pty. v. Monaghan, 
[19281 S. A. S. R. 400.— AUS. 

1027 L General rule — Master not 
liable — Act without direction or assent 
of master.} — A master Is not liable In 
trespass for the wilful act of his servant, 
as by driving his master's oarrlage 
against another, done without the 
direction or assent of the master. — 
MoOorquodale v. Shell Oil Oo. of 
Australia, Ltd. ( 1933b 33 8. R. N. 
B. W. 151 ; 50 N. S. W. W. N. 77.— 
AUS. 

1080 1. Where act contrary 

to orders.} — Deft. J., who was the 
servant or deft. L., was driving bis 
master's motor truck upon a highway, 
upon the master's business, when he 
overtook pltf. & Invited him to get 
into theltruok. Pitt, did so & the 
truck proceeded upon Its way. J. 
drove so recklessly sc at such a speed 
that pltf. was Injured. J. bad been 


forbidden by L., to take a passenger 
on the truck : — Held : L. was not liable 
to pltf. for the negligence of J . — 
Croton v. Leonard Sc Johns, [1931] 
2 D. L. R. 38 ; 06 O. L. R. 566.—CAN. 

PART IX. SECT. 8, SUB-SECT. 13— A. 

1005 1. Foundation of liability — 
Relationship of master & servant must 
exist.] — A firm employing a travelling 
salesman on commission, & exercising 
oontrol over his territory, is liable for 
his negligence in driving a car in the 
course or his work ; he is not an inde- 
pendent contractor. — Wright v. Jef- 
frey, [1937] 1 D. L. R. 227 ; 6 

F. L. J. (Can.) 133.— CAN. 

e L Relationship of master db 

servant must exist.] — Deft. co. hired to 
M. a derrick Sc one of its employees, 
F., who was to take part in the erection 
of the derrick. After the derrick 
had been erected upon M.’s premises, 
a test as to its efficiency was attempted 
to be made, In the course of which a 
cable broke, the derrick fell to the 
ground. Sc the mast struck & killed M. 
In an action by the widow Sc child of 
M. against the oo. to recover damages 
for his death, it was found that F. 
was guilty of negligence which caused 
M.'s death ; but as deft. oo. did not 
contract to erect the derrick itself 
but placed F. under M.‘s oontrol for 
the purpose of the work, he became the 
servant of M. & bis negligence was not 
the negligence of deft. oo. — Mum v. 
Shnia BRIDGE Oo., [1931] 1 D. L. R. 
742 ; 66 O. L. R, 365. — CAN. 

• il Deft. G. was the 

superintendent of deft. Irrigation oo. 
Inan action based on an automobile 


accident which occurred while he was 
driving a oar belonging to the oo. It 
was found that the acoident was due 
to his negligenoe & he & the oo. were 
held liable. The co. appealed, on the 
ground that he was not engaged on its 
business at the time of the accident. 
Owing to friction between the co. & 
water users In an area over which it 
had no control, the oo. had obtained 
G.’s appointment by the Minister of 
Lands as a water bailiff with juris- 
diction in that area. His work as such 
was subject to the direction of the 
Minister & the govt, water engineer, 
but the oo. relieved the govt, of the 
payment of the bailLC's statutory 
remuneration. The oo, made this 
arrangement with the idea that its 
Interests would be advanced thereby. 
It was while he was performing his 
duties as bailiff in said area that the 
aooident occurred : — Held : the appeal 
should be allowed, on the ground that 
G. was not engagod on the oo.'s busi- 
ness at the time of the accide nt.— 
Offerdahl v. Okanagan Centre 
Irrigation Sc Power Co., Ltd., [19371 
3 W. W. R. 130 ; 4 D. L. R. 405 ; 52 
B. 0. R. 23.— CAN. 

PART IX. SECT/3. SUB-SECT. 13.— 
B. (a). 

1088 xii. .1 — A bank is liable for 

the negligent operation of a oar by 
an employee using the ear to transfer 
funds of the bank, when there is 
neither prohibition relating to the 
car, nor authority for its use. — 
Banque Provincial v. Riociardi, 
[1936] 4D.L.R. 699.— CAM. 

1088 xiii. .1 — The female pltf. 

was injured by being struck by a 



Cues 1089e— 1100a. English and Empire Digest Supplement. 


1089a, Son driving father’s car — For own purposes 
— With father’s consent.] — The son of the 
owner of a motor-car, while driving it for his 
own purposes with the permission of his 
mother, who had authority from his father 
to give such permission, met with an accident 
in which a passenger in the car was killed. 
In an action by the administrator of the 
deceased passenger against the owner of the 
car So his son the trial judge found that the 
accident was caused by the negligent driving 
of the son, that as the son was driving with 
the consent of the father he was the father’s 
agent .& that the father as well as the son 
was liable in damages. On an appeal by the 
father : — Held : the fact that the son was 
driving the car with the consent of the father 
did not make him the father’s servant or 
agent, So since the son was driving for his 
own purposes & not for the father’s the father 
was not liable. — Hewitt v . Bonvin (1939), 
101 L. T. 360 ; 50 T. L. K. 43 ; 83 Sol. Jo. 
809, C. A. 

1093. Add. Annotations : — Distd. Britt v. Galmoye 
So Nevill (1928), 44 T. L. R. 294. Refd.; 
Altchison v. PageMotors, Ltd. (1935), 154 
L. T. 128 ; Laycock v . Grayson (1939), 55 
T. L. R. 098. 

1094. Add. Annotation : — Consd. Aitchison v. Page 
Motors, Ltd. (1935), 154 L. T. 128. 

1095a. .] — Pltf. sent her car for repair to the 

garage of defts., who wcve motor dealers So 
garage proprietors, So thereby defts. became 
bailees of the car for reward. By arrange- 
ment with pltf. defts. sent the car to the 
manufacturers* works for repair, So when the 
repairs were completed their service manager 
at the garage went to fetch it back. He 
signed a delivery book at the works & drove 


the car away, but, instead of driving it to 
defts.’ garage, drove it off elsewhere So the 
same night collided with an omnibus, with 
the result that the car was wrecked beyond 
repair So the service manager himself killed. 
Pltfs. claimed damages from defts. for loss of 
the car : — Held : (1) although it was no part 
of his ordinary duties, the service manager 
had actual authority to take delivery of 
cars belonging to defts., if he thought fit to 
do bo, provided it did not interfere with the 
performance of his duties at the garage ; 
(2) it was in the course of the service man- 
ager’s employment to fetch the car from the 
works, & defts. were answerable for the 
manner in which he conducted himself in 
performing that service. Pltf. was, accord- 
ingly, entitled to recover, despite the fact 
that it was a breach of duty on the part of the 
manager to use the car as he did for a private 
purpose unconnected with defts.’ business. — 
Aitchison v. Page Motors, Ltd. (1935), 
154 L. T. 128 ; 52 T. L. R. 137. 

1099. Add. Annotation : — Apld. Hancock v. 

Operating So Vending Machine Co. (1938), 
31 B. W. C. C. 209. 

1100. Add. Annotation : — Consd. Aitchison v. Page 
Motors, Ltd. (1935), 154 L. T. 128. 

1100a. .] — A., who had B. in his employ- 

ment as a van-driver, lent hirp his private 
motor car, after the day’s work was finished, 
to take friends to a theatre. B. by his 
negligent driving injured pltf . : — Held : as 
the journey was not on the master’s business 
& the master was not in control, he was 
not liable for his servant’s act. — Britt v . 
Galmoye So Nevill (1928), 44 T. L. R. 294 ; 
72 Sol. Jo. 122. 


motor oar driven by deft. H., a sales* 
man employed by deft, oil distributing 
co. The accident, which was found to 
have been due to his negligence, 
occurred when he was driving to bis 
home In New Westminster after attend- 
ing an evening lecture for salesmen at 
the oo/b bead office In Vancouver. 
He had no specified hours for work, 
but had a roving commission to sell 
the co.'s products in a wide area 
tributary to Now Westminster. Ho 
was on a salary & used hiB own car, 
but the cost of its operation was borne 
by the oo. whether it was bolng used 
for oo. or private purposes, under 
his contract he was obliged to attend 
upon business, Including salesmeu’s 
lectures, at the co/s head office. He 
had no office, In tho ordinary meaning 
of the word, in his district. The co.’s 
head office was not his headquarters or 
his working office, except that he 
attended thore for said lectures & to 
receive memos of Instructions, etc. 
He worked from his home & picked up 
telephone or mail orders at a gasoline 
station In New Westminster. It was 
his duty to solicit orders from cus- 
tomers on his road homo & he might 
on arriving home go out again that 
evening to- solicit busiuess : — Held : 
H/s home was his business head- 
quarters 8c the oo/s sales headquarters 
in his district, 8c, therefore, & because 
of the terms of his employment, the 
accident occurred in the course of his 
employment. — Dallas v. Hinton & 
Homs Oil Distributors, Ltd.. [1937) 
1 W. W. R. 350 ; 51 B. O. R. 327 ; on 
appeal, [1937 J 3 W. W. R. 145; 4 
D. L. R. 260 ; 7 F. L. J. (Can.) 195 ; 
on appeal, [1988] S. O. R. 244.— CAN. 

1083 xir. .] — A garage owner is 

liable for the negligence of a garage 


mechanio driving out a customer's oar 
to test it & causing injuries to tho 
customer riding therein. — Koos v. 
MoVey, [1937] 2 D. L. R. 496 ; O. R. 
369. — CAN. 

1083 xv. .] — An employer is not 

liable for an employee’s negligent driv- 
ing unless he is under the employer’s 
control or direction. — Hoak v. Wal- 
lace, [1938] 4 D. L. R. 774 ; O. R. 
666 ; 8 F. L. .T. (Can.) 116.— CAN. 

1086 11. .] — Where a ser- 

vant owns an automobile which, by 
arrangement with his master, be uses 
in the ordinary oourse of his employ- 
ment by the master, 8c while it is being 
so used & driven by the servant the 
automobile causes the death of a 
person, the master will be liable in 
damages to the estate of snob person, 
if the death be caused by the negligenoe 
of the servant. — Drulak v. Harvey & 



PART IX. SECT. 3. SUB-SECT. 13.— 
B. (b). 

1090 ill. .1— When where an 

employer Is sought to be held liable for 
the negligeuoe of a servant, tJQ. one 
employed to drive a motor oar, the 
question arises whether the accident 
oocurred while the driver was In the 
course of his employment, the master 
should be held liable unless the proper 
finding is that at the time of the 
aooident the servant was on an in- 
dependent & separate journey of his 
own : in other words, the master is 
liable even if the proper finding is that 
the servant was doing something 
appertaining to the course of his em- 
ployment, even if at the same time he 
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may also ; have been carrying out a 
purpose of his own. — West & West v. 
MacDonald's Consolidated, Ltd., 8c 
Malcolm, [1931 ) 2 W. W. R. 657 ; 3 
D. L. R. 812.— CAN. 

1090 iv. .] — Battistoni v. 

Thomas, T1932] S. C. R. 144 ; 1 

D. L. R. 877.— CAN. 

1090 v. .J — Jarvis v . Southard 

Motors, Ltd., [1931] 2 W. W. R. £12; 
affd., [1932] 2 W. W. R. 221 ; 2 

D. L. R. 218 ; 45 B. C. R. 144.— CAN. 


PART IX. SECT. 3, SUB-SECT. 13.— 
B. (o). 

1096 hr. .] — Boyd v. 

Smith, [1931) 3 D. L. R. 748 ; O. R. 
361.— CAN. 

1096 v. .)— Pltf. was In- 

jured by being struck by a bicycle 
ridden by deft. P. P. had been sent 
by his employer, deft. B. C. District 
Telegraph & Delivery Co., Ltd., to 
deliver a parcel 8c it was bis duty to 
take back to his employer’s office, 
within a reasonable time, a receipt as 
proof of its delivery. On returning 
from the errand but before completing 
it by turning In the reoeipt he tele- 
phoned the proper official of his em- 
ployer for permission, which was given 
him, to go home for lunch at that time. 
It was while then going borne that the 
accident occurred. The accident was 
found to have been due to his negli- 
gence, 8c judgment was given against 
both him 8c the employer. On appeal ; 
— Held: the employer was not re- 
sponsible for P/s negligenoe at the 
time in question. — Gibbon v. British 
Columbia District Telegraph 8c 
Delivery Ccl. Ltd. & Pettipibce, 
[19361 3 W. W. R. 241 ; (D.L R. 
582 ; 60 B. O. R. 494. — GAN* 




VoL XXXIV.— Master and Servant. Cases 1112— 1840, 


1112. Add. Annotation : — Consd. Haynes v. Har- 
wood, [1935] 1 K. B. 146. 

1132. Add. Annotation : — Refd. Collingwood v. 
Home & Colonial Stores, Ltd., [1936] 3 All 
E. R. 200. 

1138. Add. Annotations : — Consd. Haynes v. Har- 
wood, [1935] 1 K. B. 146. Reid. Donovan v. 
Union Cartage Co. (1932), 49 T. L. R. 125 ; 
Culkin v. McFie & Sons, Ltd., [1939] 3 All 
E. R. 613. 

1143. Add. Annotations : — Consd. Williams v. 
Larsen (1928), 21 B. W. 0. 0. 339 ; Templeton 
v. Parkin Wm. & Oo. (1929), 140 L. T. 519. 

1145a. .] — The Enterprise, Strong v. 

Taylor (1853), 9 L. T. 302. 

1149. Add. Annotation : — Consd. Fisher v. Oldham 
Corpn., [1930] 2 K. B. 364. 

1150. Add. Annotation : — Refd. Purkis v. Waltham- 
stow Borough Council (1934), 151 L. T. 30. 

1172a. Assault.] — Davies v. Shanly (M. W.) 
(Park Chairs No. 1), Ltd. (1936), 81 Sol. Jo. 
59. 

1173a. .] — R. v. Lever, No. 970a, ante . 

1178. Add. Annotation : — Consd. Allen v. White - 
head (1929), 45 T. L. R. 655. 

1190. Add. Annotation : — Consd. Jones v. Mighall, 
Nelson v. Mighall (1932), 48 T. L. R. 636. 


1202. Add. Annotation ; — Consd. Aberoromby v. 
Morris (1932), 48 T. L. R. 635. 

1214. Add. Annotation : — Refd. Flower v. Prechtel 
(1934), 150 L. T. 491. 

1231. Add. Annotations : — Refd. Silverman v. Im- 
perial London Hotels (1927), 137 L. T. 57 ; 
Bluntly, Clark & Co. v. London & North 
Eastern Railway (1931), 100 L. J. K. B. 401 ; 
Guilfoyle v. Port of London Authority, [1932] 

1 K. B. 336 ; Hall v. Brooklands Auto- 
Racing Club (1932), 48 T. L. R. 546 ; Skilton 
v. Epsom & Ewell Urban District Council, 
[1937] 1 K. B. 112. 

1234. Add. Annotations : — Refd. Brooke v. Bool, 
[1928] 2 K. B. 578 ; HoneywiU & Stein, 
Ltd. v. Larkin Bros. (London's Commercial 
Photographers), Ltd., [1934] 1 K. B. 191. 

1239. Add. Annotations : — Refd. Dryden v . Surrey 
County Council & Stewart, [1936] 2 All E. R. 
535 ; Re Frost, [1936] 2 All E. R. 182 ; Lind- 
sey County Council v. Marshall, [1937] A. C. 
97 ; Wardell v. Kent County Council, [1938] 
3 All E. R. 473. 

1240. Add. Annotations : — Consd. Fisher v. Oldham 
Corpn., [1930] 2 K. B. 364 ; Strangeways- 
Lesmere v. Clayton, [1936] 1 All E. R. 484 ; 
Lindsey County Council v. Marshall, [1930] 

2 All E. R. 1076. Distd. Wardell u. Kent 


PART IX. SECT. 3, SUB-SEOT. 13.— 
B. (e). 

1111 I. Servant .] — In the absenoe of 
authority to the driver of a vehicle to 
entrust another employee with the 
duty of driving: it, the owner Is not 
responsible for the negligence of the 
substituted driver. — Tudhopk v. 
Henderson, Henderson v. Tudhope, 
[1930] 3 D. L. R. 245 ; 65 O. L. R. 
238.-— CAN. 

1115 111. 7 -.] — Applt. em- 

ployed a man to take his horse from 
his business premises to a paddock. 
Without the authority of applt., the 
man entrusted this duty to a young 
boy, who rode the horse so recklessly 
that reap, was knocked down & 
injured : — Held : applt. was not liable 
— Thomson©. Hamilton, [1927] N. Z. 
L. R. 1L— N.Z. 

1115 iv. .] — The fact that 

an employee in charge of a motor car 
belonging to his employer permits 
in violation of his instructions, another 
person to drive the oar, does not 
necessarily relieve the employer from 
liability for Injuries resulting from the 
negligence of such other person. — 
Kuproski v. North Star Oil Co., 
Ltd., [19341 2 W. W. R. 7 ; 3 D. L. R. 
450 ; ojO fd., sub nom. Gillespie Grain 
Oo.,Ltd. v. Kuproski Sc North Star 
Oil Oo., Ltd., Hart, Oolby & Wilkie, 
J1935] S. O. R. 13 ; 1 D. L. R. 81.— 

PART IX. SECT. 3, SUB-SECT. 18.— 
B. (f). 

■w. Servant towing plaintiff's car. J—* 
Deft. ’s motor service truck with 
pltf.’s oar In tow collided with a motor 
ear coming in the opposite direction 
with the result that pltf. was injured. 
Pltf . *s oar was not under its own power 
but Its steering was controlled by pltf., 
its sole oooupant. Pltf. had hired the 
service truck Sc Its driver for towing 
purposes, deft, making a charge there- 
for. The driver of the service truck 
was found to have been negligent : — 
Held : he was driving the track as the 
servant or agent of deft. — Pointer v . 
Kenn*b Service Garage, Ltd., [1935] 
2W.W.E. 635. — CAN. 

ix. Bank messenger — Not in per- 
manent employment of bank.] — The 
manager of a branch of deft, bank had 


at intervals during three years em- 
ployed deft. G. when it was necessary 
to efend messengera by motor car to the 
bank's main office in Winnipeg for 
cash for use in the branch. In per- 
forming the service G. used his own car 
& die; o it himself. He had no licence 
to run a taxi or to do commercial work 
with his car. After having been so 
called upon & while returning with cash 
from the main office to the branch 
accompanied by two members of the 
bank staff, G. negligently injured pltf. : 
— Held: G. was a servant of the bank 
at the time of the accident. — Tully v. 
Gknbky & Bank op Toronto, [1938] 
2 W. W. R. 397.— CAN. 

PART IX. SECT. 8, SUB-SEOT. 13.— C. 

1135 11. .] — Pltf 8. occupied 

8 remises in a building directly below 
lose of the defts. They closed their 
premises at 1 p.m. on Saturday & they 
remained closed until Monday morning, 
when they were found to be flooded 
by water from the defts.* upstairs shop. 
The water had run from an open tap 
which was at the base of a hot-water 
tank. On Saturday afternoon Sc even- 
ing city officials had cut off the water 
supply from the building for several 
hours. During the time the water 
was off some person turned the tap 
on the hot-water tank Sc left it open. 
Saturday afternoon was a holiday for 
defts.* general staff, but two of their 
employees had returned to do some 
unpacking of stock. They were alone 
except for a few minutes when the 
caretaker of the building came In & 
oke to them. The judge came to 
e conclusion that finding no water 
available in the wash-basin for washing 
their hands they tried to draw It from 
the hot-water tank & that one of them 
had left the tap of it open : — Held : 
the employees* leaving of the tap open 
was negligenoe within the scope of their 
employment Sc defts. were liable. — 
Bishop Printing Oo., Ltd. v . Ontario 
Beauty Supply Co., Ltd., (1 934} 2 
R. 289 ; 3 D. L. R. 510 ; 42 
R. 129.— CAN. 

PART IX. SECT. 3, SUB-SECT. 18.— E. 

•J. Negligence in effecting arrest .] — 
Where a co. has statutory power to 
employ Sc, practically, to appoint 
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Man. L. 


constables, & a constable so appointed 
acts negligently in attempting to effoot 
an arrest in the course of hia employ- 
ment by the co., he renders the co. 
liable for the damage caused thereby. — 
Vionitch v. Bond, [1928] 1 W. W. R. 
449 ; 50 Oan. Orim. Oas. 273 ; 37 Man. 
L. R. 435.— CAN. 

sk. Operation of snow-plough — Acci- 
dent to person on toboggan.] — Deft. co. 
owned land & operated for hire to the 
publio a toboggan slide. A member 
of the public was Injured by running 
Into a servant of the oo. who was 
clearing off snow with a snow plough : 
— Held: the oo. was liable for the 
negligenoe of the servant. — P arkinson 
v. St. John Horticulture Assoon. 
(1932), 5 M. P. R. 89.— OAN. 

im. Molasses spilled on step .] — 
Liability of master for negligenoe of 
servant in spilling molasses on steps 
whereby pltf. injured. — N eal v. Lkvit- 
son, [1933] 3 D. L. R. 800 ; 7 M. P. R. 
152.— CAN. 


PART IX. SECT. 8, 3UB-SECT. 19. 

sp. Assault .] — The owner of a race 
horse Is liable for an assault by his 
stablemen upon a former trainer of the 
horse. — B ailey v: McNeill, £10351 
4 D. L. R. 97. — CAN. 


PART IX. SECT. 6, SUB-SECT. 2.— A. 

1216 vlii. — — .1 — Defts., a railway 
co., being authorised to eonstmet a 
line of railway, entered into a contract 
with A. for that purpose. The 
contractors, in order to get ballast to 
complete the road, laid down a track 
across pltf.*s land, leading to a gravel 
pit, & used it for the transportation of 
gravel to the railway : — Held : defts. 
were not liable for the acts of the con- 
tractors, the trespass having been 
committed without their authority. 
Sc being merely collateral to the work 
which they had agreed with A* to 
perform. — Payne v. Fredericton Ry. 

can 71)> <1826 ~ 1897) N * B * Di *‘ 75S * 

1216 lx. .1 — Balcovbke V. 

Stanley Theatre Oo., I/td. (1934), 
48 B. C. R. 433.— OAN. 

1240 1. .] — Nyberg v. Provost 

Municipal Hospital Board, [1927 j 
1D.L.R. 969 ; S. O. R. 226.^-OAN. 
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County Council, [1038] 3 All E. B. 473. 
Reid* Dryden v. Surrey County Council & 
Stewart, [1936] 2 All E. R. 636. 

1248. Add. Annotation : — Refd. Honeywill & Stein, 
Ltd. v . Larkin Bros. (London’s Commercial 
Photographers), Ltd., [1934] 1 K. B. 191. 

1256. Add. Annotations : — Refd. Brooke v . Bool, 
[1928] 2 K. B. 678 ; Honeywill & Stein, Ltd. 
v, Larkin Bros. (London’s Commercial Photo- 
graphers), Ltd., [1934] 1 K. B. 191 ; North- 
western Utilities, Ltd. v. London Guarantee 
& Accident Co., [1936] A. C. 108. 

1200. Add. Annotation : — Refd. Kent & Porter v. 
East Suffolk Rivers Catchment Board, [1939] 
2 All E. R. 207. 

1262. Add. Annotation : — Refd. McAlister (or 
Donoghue) v. Stevenson (1932), 48 T. L. R. 
494. 

1268. Add. Annotation : — Refd. Honeywill & Stein, 
Ltd. v. Larkin Bros. (London’s Commercial 
Photographers), Ltd., [1934] 1 K. B. 191. 

1264. Add. . Annotations : — Refd. Honeywill & 
Stein, Ltd. v. Larkin Bros. (London’s Com- 
mercial Photographers), Ltd., [1934] 1 K. B. 
101 ; Flower v. Prechtel (1934), 160 L. T. 
491 ; Daniel v. Rickett Cockerell & Co., 
[1?38] 2 K. B. 322. 

1266. Add. Annotations : — Gonsd. Matania v. 
National Provincial Bank, Ltd. & Elevenist 
Syndicate, Ltd., [1936] 2 All E. R. 633. Refd. 
Brooke v. Bool, [1928] 2 K. B. 678 ; Honey- 
will & Stein, Ltd. v. Larkin Bros. (London’s 
•Commercial Photographers), Ltd., [1934] 
1 K. B. 191. 

1267. Add. Annotations : — Consd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 169. 
Refd. Oceanic Steam Navigation Co. v. 
Evans (1934), 61 T. L. R. 07. 

1268a. Taking flashlight photographs In theatre.] 
— Where a person employs an independent 
contractor to do work which involves special 
danger to another’s premises, he must take 
reasonable precautions to see that the work 
does not cause damage to the premises. 
Where, therefore, pltfs. had procured defte., 
as independent contractors, to take photo- 
graphs of the interior of a cinematograph 
theatre, & owing to defts.' negligence the 
premises were damaged by fire : — Held : pltfs. 
were liable to the owners of the theatre for 


the damage caused by the negligence of 
defts., & therefore were entitled to recover 
damages from defts. for breach of contract 
or negligence in taking the photographs. — 
Honeywill A Stein, Ltd. v. Larkin Bros. 
(London’s Commercial Photographers), 
Ltd., [1934] 1 K. B. 191 ; 103 L. J. K. B. 
74 ; 160 L. T. 71 ; 60 T. L. R. 66, 0. A. 

Annotations : — Consd. Matania v. National Provincial Bank, 
Ltd. 6c Elevenist Syndicate. Ltd., [1936] 2 All E. R. 633. 
Refd. Russell v. Criterion Film Productions, Ltd., [1936] 3 
All E. R. 627. 


1271. Add. Annotations: — Consd. Honeywill & 
Stein, Ltd. v. Larkin Bros. (London’s Com- 
mercial Photographers), Ltd., [1934] 1 K. B. 
191. Refd. Brooke v. Bool, [1928] 2 K. B. 
678 ; Morgan v. Incorporated Central Council 
of the Girl’s Friendly Society, [1930] 1 All 
E. R. 404. 


1274. Add. Annotations : — Consd. Reigate Corpn. 
v. Surrey County Council, [1928] Oh. 369. 
Refd. Cun&rd v. Antifyre, Ltd. (1932), 49 
T. L. R. 184 ; Honeywill & Stein, Ltd. v. 
. Larkin Bros. (London’s Commercial Photo- 
, graphers), Ltd., [1934] 1 K. B. 191. 

1276. Add. Annotations : — Consd. Matania v. 
National Provincial Bank, Ltd. & Elevenist 
Syndicate, Ltd., [1930] 2 All E. R. 033. Refd. 
Brooke v. Bool, [1928] 2 K. B. 678 ; Honey- 
will & Stein, Ltd. v. Larkin Bros. (London’s 
Commercial Photographers), Ltd., [1934] 
1 K. B. 191 ; Bond v. Norman, Bond v. 
Nottingham Corpn., [1939] 2 All E. R. 010. 

1276. Add. Annotations : — Consd. Matania v. 
National Provincial Bank, Ltd. & Elevenist 
Syndicate, Ltd., [1936] 2 All E. R. 033. 
Refd. Brooke v. Bool, [1928] 2 K. B. 678 ; 
Honeywill & Stein, Ltd. v. Larkin Bros. 
(London’s Commercial Photographers), Ltd., 
[1934] 1 K. B. 191. 

1278a. Alteration to upper floor — Nuisance to 
tenant of lower floor.] — In 1925 the whole of 
certain premises were demised to deft, bank 
with a restriction against alteration without 
the consent of the lessor. In 1933 the bank 
demised the second & third floors of the 
premises to pltf . with the usual covenant for 
quiet enjoyment & to perform & observe 
tiie covenants in the head lease. In 1934 
defts., the Elevenist Syndicate, wished to 
take the first floor of the building & for this 
purpose extensive alterations were necessary. 
The bank obtained the consent of the head 


PART DC. SECT. 6. SUB-SECT 2.— 

B. (o5 l. 

1267 Iv. .1 — In considera- 

tion of a torn paid by pltf. to dott. co. 
the latter agreed to instruct pltf. in 
Diesel engineering including instruc- 
tions In acetylene welding, part of the 
full fee being charged for the latter 
oourse. Deft, agreed to pay the N. M. 
" oo.,*' a partnership, for providing the 
acetylene welding instructions in said 
oo.*« premises.* While taking such 
instruction* from the N. M. co. pltf. 
was injured through the negligenoe of 
one of Its partners : — Held : whether 
or not the N, M. co. was the servant 
of deft. oo. or an independent con- 
tractor, deft. co. was liable. — Sanford 
v. Hemphill Diesel Engineering 
Schools, Ltd., [1937 J 1 W. W. R, 
220. — CAN. 

1267 v* — — .V—Deft., who 

owned a building adjoining a public 
road, engaged an independent con- 
tractor to demolish such building. 
Neither deft, nor the contractor took 
any precaution* tor the safety of the 


publio using the road & In the oourse 
of the demolition a wall collapsed, fell 
upon pltf. ’8 husband who was using the 
road & killed him : — Held : the lia- 
bility of deft, depended upon the 
question whether the demolition was a 
dangerous operation in the sense that 
public safety was imperilled by it 
unless precautions were taken to 
obviate that peril. — D ukes v. Mar- 
tehnuben, {1937] A. D. 12.— 8. AF. 

1266 I. Fire spreading to adjoining 
land — Contract to cut db burn busk}— 
National Trust Oo., Ltd. t». Hanson, 
[1930] 1 W. W. R. 966 ; 3D. L. R. 
149,— CAN. 

1266 li. .] — Rousseau u. Lynch 

6c Fournier, (19311 4 D. L. R. 696 ; 
3 M. P. R. 355. — -CAN. 

1266 ill. Fire spreading to adjoining 
land — Contractor lighting fire during 
prohibited period.} — Apptt. employed 
an independent oontraotor to fumigate 
rabbit* on hi* land ; In the oourse of 
doing so, the independent oontraotor, 
during a prohibited se a s on of the year, 

18 


ui/ » uro, wiuua .... w v.uuuh. 

method used in the fumigation & 
destruction of rabbits. The tire spread 
to & on the neighbours* land & there 
caused damage : — Held : the employer 
of the independent contractor whs 
liable for the damage thus oaused. — 
MoInnes v. Ward L« (1932), 45 

C. L. R. 648 ; [1932] Argus L. R. 230. 
— AUS. * 

PART EX. SECT. 6. SUB-SECT. 2.— 

B. (e> it. 

sk. Duty to give warning of danger .} — 
Persons lawfully doing a work which 
interferes with a public right, e~Q. 
contractors working on a Highway, 
must use reasonable care not to injure 
persons lawfully exeroloing that right, 
s, therefore, must take reasonable 
precautions to warn such persons of 
dangers created by the doing of the 
worfcwhioh the latteToouldnot wStfe 
reasonable care disoover. — McCulloch 
v Star Oonsttbuotion Oil. [19281 1 

fifcECltBB 
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lessor to the alterations subject to the con- 
sent being obtained of all the sub-lessees, & 
the bank subsequently gave a similar consent 
subject to the same terms & conditions. 
Pltf.*s consent was never obtained. The 
Elevenist Syndicate, however, proceeded to 
instruct contractors to carry out the altera- 
tions, <fc, no proper precautions being taken, 
pltf. suffered damage by reason of the dust & 
noise caused by such building operations. 
Pltf. brought an action for damages for breach 
of the covenant for quiet enjoyment, nuisance 
& trespass : — Held : as the consent to the 
alterations being carried out was subject to 
pltf. *s consent being obtained, & this was 
never obtained, the position was that there 
was no proper consent to the alterations being 
effected; the bank’s consent being subject 
to the consent of pltf., which was not obtained 
by the Elevenist Syndicate, there was no 
breach of the covenant for quiet enjoyment & 


no derogation from the grant : although the 
Elevenist Syndicate had employed indepen- 
dent contractors, they were liable in damages 
for nuisance since the work to be done in Its 
very nature involved a risk of damage being 
done to pltf. ; as the bank had covenanted 
with pltf. that it would observe all the 
covenants of the head lease & were in default 
upon this covenant, the appeal must 
be allowed without costs. — Matania v. 
National Provincial Bank, Ltd. & Elev- 
enist Syndicate, Ltd., T19363 2 All E. R. 
633 ; 106 L. J. K. B. 113 ; 165 L. T. 74 ; 
80 Sol. Jo. 632, 0. A. 

1296. Add. Annotations: — Consd. Hall v . Brook- 
lands Auto-Racing Club (1932), 48 T. L. R. 
646 ; Myers (G. H. ) & Co. v . Brent Cross Service 
Co., [1934] 1 K. B. 46. Refd. McAlister (or 
Donoghue) v. Stevenson (1932), 101 L. J. 
P. C. 119. 


Part X. — Rights of Master against Third Persons. 


1806. Add. Annotation : — Overd. Wessex Dairies. 
Ltd. v . Smith, [1935] 2 K. B. 80. 

1306a. .] v. PREE (1373), Y. B. 47 

Edw. 8, fo. 14, pi. 16. 

Annotation : — Oonsd* Lumley v. Gye (1858), 2 E. & B. 216. 


1306b. .]— Anon. (1409), Y. B. 9 Edw. 4, 

fo. 31, pi. 4. 

1306c. .]— Adams & Bafealds Case (1691), 

1 Leon. 240 ; 74 E. R. 219. 

Annotation : — Gonad. Lumley v. Gye (1853), 2 E. & B. 216. 
1307. Add. Annotations : — Reid. Scammell G. & 
Nephew v. Hurley, [1929] 1 K. B. 419 j Place 
v. Seale (1932), 101 L. J. K. B. 465 ; Re 
Simms, Ex p. Trustee, [1934] Ch. 1 ; De 
Jetley Marks v. Greenwood, [1930] 1 All E. R. 
863 ; McManus v. Bowes, [1937] 3 All E. R. 
227 ; British Industrial Plastics, Ltd. v. 
Ferguson, [1938] 4 All E. R. 604. 

1318. Add. Annotations: — Rpfd. De Stempel v. 


Dunkels, [1938] 1 All E. R. 238 ; British 
Industrial Plastics, Ltd. v. Ferguson, [1938] 
4 All E. R. 604. 

1815. Add. Annotations : — Refd. Place v. Searle, 
[1932] 2 K. B. 497 ; A.-G. v. Volle-Jones, 
[1936] 2 K. B. 209. 

1316a. Continuing contract— Domestic servant.]— 

Brigstocke v. Corse-Scott (1939), 83 Sol. .To. 
797, C. A. 

1820. Add. Annotations : — Refd. Hardie & Lane v. 
Chilton, [1928] 2 K. B. 306 ; Re Simms, Ex p. 
Trustee, [1934] Ch. 1 ; De Jetley Marks v . 
Greenwood, [1936] 1 All E. R. 863 ; Thome 
v. Motor Trade Aasocn., [1937] 3 All E. R. 
167 ; De Stempel v. Dunkels, [1938] 1 All 
E. R. 238 ; British Industrial Plastics, Ltd. 
v. Ferguson, [1938] 4 All E. R. 504. 

1822. Add. Annotations : — Refd. Place v. Searle, 
[1932] 2 K. B. 497 ; De Jetley Marks v. 
Greenwood, [1936] 1 All E. R. 863. 


PART IX. SECT. 8. 
sg. Liable with tub -contractor — Where 
right of occupancy .] — A principal con- 
tractor la liable equally with nls sub- 
contractor for damages caused by 
vibration, if be baa some right of 
occupancy of the land. — A irm a n v. 
Nuu/T& Oo., f 1 934 J 4 D. L. R. 264 ; 
O. R. 597.— CAN. 

PART X. SECT. 2, 8TO-SECT. 1.— A. 

b L Not in absence of enticement 

or promise.] — An action for seduction 
does not lie where the Intercourse did 
not result from enticement or promisee 
on the part of deft.— G linb e. Battus. 
[1928HND. L. R. 189 ; [1928J SW.W.R. 

b iL Prt&Mmcy faUcncino second 

seduction .}— The fact that a man has 
seduced an unmarried female without 
resulting damage does not preclude her 
Som euooeedSr in an action brought 
under sect. 6 of Seduction Apt, R. 8.B., 
1980. where his subsequent seduction 
•f her is followed by. pregnancy or 
Sc consequent loeev— Biuima 

rrafflWtfcRAjlf 

a a c. 844 : affo. uwoj sw.w.r. 

638. — OAK. 


father for the seduction of his daughter 
the nature of the action at common 
law as one In which damage is the basis 
of the action has not been changed by 
Seduction Act, R.S.A., 1922 ; &. 

therefore, unless loss of service or of 
ability to serve has resulted from the 
seduction there is no cause of action. — 
MacMillan Sc MacMillan v. Brown- 
lies, [1935J 1 W. W. R. 199 ; 1 

D. L. R. 481 ; revad.. [1937] 2 D. L. R. 
273 : S. O. R. 318 ; 68 Can. O. O. 7.— 
CAN. 


PART X. SECT. 2. SUB -SECT. 1.— B. 

’ 1844 viil. .3— In Jan. 1924, pltf.’S 

daughter, who was then 16 years of 
age, went into the service of OTi. 
The terms of the hiring were not 
proved, but appeared to be for about 
11 months, from Jan. till Christmas, 
as she continued in O’L.’s service till 
the end of 1924, Sc re-entered it in 
Jan. 1925. During the year 1925 she 
made the acquaintance of deft., Sc 
beoameu.on friendly terms with him. 
About Christmas, 1935, she told deft, 
that she was not going back to OX. 
the following year, but would look for 
another place. Deft, induced her to 
re-engage with OX. During title year 
1928 immoral relations took place 
between her Sc deft. Towards the end 

19 


of 1926 she told deft, that she was not 
going back to OX, the following year ; 
but again, at the request of deft., she 
re-engagea with OX. in Jan. 1927, for 
that year. Misconduct took place 
between them again in that year, 1927, 
Sc she became pregnant in Nov. 1927. 
She remained in OX.’s employment 
until Jan. 1928, Sc then took service 
with other people. She subsequently 
went into the union Hospital, where 
she gave birth to a child on Aug. 5, 
1928. Pltf. brought a civil bill against 
deft., claiming damages for his 
daughter’s seduction by deft.. Sc also 
for fraudulently inducing her to enter 
into the service of OX. in the years 
1926 & 1927 for the purpose of seducing 
her, with allegations of consequent 
pregnancy & loss of service. The 
Circuit dt. judge dismissed the otvfl 
bill. Pltf. appealed to the High Ct. 
Held : by the High Ct., &. on appeal, 
by the Supreme Ct. t that the decision 
of the Circuit Ct. J 


jre was correct, as 

at the time of the seduction pltf. 'a 
daughter was in the service of OX. Sc 
not that of pltf.. & the fact that she 
was under age was Immaterial. Deft, 
was not estopped from relying upon the 
existence of the contract of service 
made between pltf. 'a daughter Sc OX., 
although he, deft., had induced her to 
enter into it in order that he might 


Cases 1877—1668. English and Empire Digest Supplement. 


1877. Add. Annotation : — Consd. Beetham v. 
James, [1937] 1 K. B. 627. 

1878a. Father & mother unmarried.]— -The 

foundation of an action for seduction is not 
the relationship of parent & child but that of 
master & servant, & the right of a putative 
father to sue for damages for the seduction 
of his daughter is not affected by the fact 
that he is not married to the girl’s mother, 
if at the time of the seduction the girl is 
living, & performing services to him, in the 
household which he maintains & of which he 
is the head & master. — Beetham v. James, 
[1937] 1 K. B. 627 ; [1937] 1 All E. R. 680 ; 
106 L. J. K. B. 363 ; 166 L. T. 244 ; 63 
T. L. R. 364 ; 81 Sol. Jo. 201. 

1458a. Action by Crown.] — As the result 

of a collision between a motor lorry belonging 
to deft. & a motor cycle, which was caused by 
the negligence of deft.’s driver, two aircrafts- 
men of the Royal Air Force who were riding 
on the motor cycle sustained injuries which 
rendered them for a time incapable of service. 
The m$n recovered damages against deft, in 
which no sum was included for loss of wages 
or rations or for medical expenses, because 
their wages & rations had been continued 
during their incapacity & they had received 
treatment in a Royal Air Force hospital. 
On a Crown information against the deft, 
in that behalf : — Held : the ( Town was en- 
titled to maintain a claim against deft, for 
loss of service of the men by the tortious act 
of his driver, & to recover any damage which 
it had thereby suffered ; the measure of that 
damage was the amount of the wages & 
rations of the men during their incapacity & 


of the expenses of their hospital treatment, 
the amount of which payments, allowances 
& expenses, if they had not been borne by 
the Crown, could have been recovered by the 
men from deft, as damages. — A.-G. v. Valle- 
Jones, [1936] 2 K. B. 209 ; 104 L. J. K. B. 
368 ; 162 L. T. 613 ; 61 T. L. R. 239 ; 79 
Sol. Jo. 126. 

1470. Add. Annotation: — Refd. A.-G. v. Valle- 
Jones, [1936] 2 K. B. 209. 

1478. Add. Annotations : — Consd. Rose v. Ford, 
[1937] 3 All E. R. 369. Refd. Flint r. Lovell, 
[1935] 1 K. B. 354 ; Groin v. Imperial Air- 
ways, Ltd., [1937] 1 K. B. 50. 

1479. Add. Annotation : — Expld. Flint v. Lovell, 
1935] 1 K. B. 354. 

1480. Add. Annotation: — As to (1) Refd. Rose v. 
Ford, [1937] 3 All E. R. 359. 

1488. Add. Annotation : — Refd. Oammell, Laird 
& Co. v. Manganese Bronze & Brass Co., 

. [1933] 2 K. B. 141. 

1489. Add. Annotations : — Consd. Flint v . Lovell, 
. [1935] 1 K. B. 354. Refd. The Edison, [1932] 

P. 62 ; A.-G. v. Valle- Jones, [1935] 2 K. B. 
209 ; Grein v. Imperial Airways, Ltd., [1937] 
1 K. B. 50 ; Rose v. Ford, [1937] 3 All E. R. 
359. 

1490. Add. Annotation : — Expld. & Dlstd* Fisher 
v. Oldham Corpn., [1930] 2 K. B. 364. 

1490a. Pay & allowances.] — A.-G. v. Valle- 
Jonks, No. 1456a. ante . 

1490b. Cost of hospital treatment.] — A.-G. v. 
Valle-Jones, No. 1456a, ante. 


Part XI. — Liabilities of the Servant to Third Persons. 


1605. Add. Annotation : — Consd. Fisher v. Oldham 
Corpn., [1930] 2 K. B. 364. 

1613. Add. Annotation: — Consd. Scammell G. & 
Nephew v. Hurley, [1929] 1 K. B. 419. 

1525. Add. Annotation : — Consd. Leitch (William) 
& Co. v. Leydon, Barr (A. G.) & Co. v. 


Macgeoghegan (1930), 47 T. L. R. 81. 

1527. Add. Annotation : — Refd. Swain v . Southern 
Ry. Co., [1939] 2 AH E. R. 794. 

1589. Add. Citation : — sub nom. Markweth v. 
Reynolds & Westwood, 2 Barn. K. B. 
327. 


Part XII. — Rights of the Servant against Third Persons. 


1549. Add. Annotation : — Dlstd. Pharmaceutical 
Society Council of Great Britain v. Fuller 
(1932), 96 J. P. 422. 


1553. Add. Annotations : — Refd. Hardie & Lane v . 
Chilton, [1928] 2 K. B. 306 ; Hampton v. 
West Cannock Colliery Co., [1932] 2 K. B. 


cany on the illicit intercourse which 
had commenced in the previous year. — 
Shine v. Archdeacon, [1031] I. R. 
466.— IR. 

PART X. SECT. 2. SUB-SECT. 3.— 
A. (a). 

1373 v. .] — A mother may main- 
tain an action for seduction at common 
law of her married daughter who is 
acting as her servant, although the 
seduotion took plaoe In the father's 
lifetime. — Oakes v. Hindman, [1934] 
4D.L.R. 190 ; O. R. 642 ; 62 a 0. O. 
299. — CAN. 

PART XI. SECT. 2, SUB-SECT. 2. 
1308 ii. .] — Anantafub Dis- 


trict Board (President) t>. Ismail 
Sahib (1927), I. L. R. 51 Mad. 512.— 
1ND. 


PART XL SECT. 2. SUB-SECT. 6. 

•k. Effect of order under Child Wel- 
fare Act.\ — BILIN8KI V. JtOWBELL. 

[1930] 3 W. w. R. 638 ; [1931] 

2 W. W. R. 245.— CAN. 


PART XIL SECT. 1. 

1653 iii. Pltf. had been 

employed by deft, on work for which 
deft, had the general oontr&ot. Deft, 
discharged him & pltf. threatened 
deft, that he would " get even with ” 

on 


him. Pltf. then obtained Employ- 
ment by the hour with a sub-contractor 
on the same oontraot. Pltf.'s services 
could be dispensed with at any time 
with or without cause. Deft, asked 
the sub-ooutractor to discharge pltf., 
&, because of this request, pltf.'s em- 
ployment was discontinued by the sub- 
contractor, although he was satisfied 
with pltf.’B work. Pltf. sued for 
damages. The trial judge found that 
there was justification for deft.'s 
Interference with pltL's employment 
with the sub-contractor. Sc dismissed 
the action. Pltf. appealed : — Held : the 
appeal should be dismissed. — Divers 
x>. Burnett* [1930J1 W. W. R. 150 ; 1 
D. L. R. 930 ; 42 B. O. R. 203.— CAN. 
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293 ; Place v. Searle, [1932] 2 K. B. 497 ; 
Thome v. Motor Trade Assocn., [1937] 3 
All E. R. 157 ; British Industrial Plastics, 
Ltd. v. Ferguson, [1938] 4 All E. R. 504. 
1556. Add. Annotation : — Refd. De Jetley Marks 
v. Greenwood, [1930] 1 All E. R. 863. 

1564. Add. Annotations : — Refd. Bottomley v. 
Bannister, [1932] 1 K. B. 458 ; McAlister (or 
Donoghue) v. Stevenson (1932), 101 L. J. 
P. O. 119 ; Howard v. Furness Houlder 
Argentine Lines, Ltd. & Brown, Ltd., [1938] 
2 All E. R. 781. 

1565. Add. Annotations : — Const Silverman v. 
Imperial London Hotels (1927), 137 L. T. 57 ; 
Forbes, Abbott & Lennard v. G. W. Ry. (1927), 
138 L. T. 286. Apld. Compania Mexicana 
de Petroleo “ El Aguila ” v. Essex Transport 
& Trading Co. (1929), 141 L. T. 106. Consd. 
The Hayle, [1929] P. 276 ; Naismitli v. 
London Film Productions, Ltd., [1939] 1 
All E. R. 794 ; Radcliffe v . Ribble Motor 
Services, Ltd., [1939] A. C. 215. Refd. 
Coleshill v. Manchester Corpn., [1928] 1 K. B. 
776 ; Hall v. Brooklands Auto-Racing Club 
(1932), 48 T. L. R. 646 ; Hillen v. I. O. I. 
(Alkali), Ltd., [1934] 1 K. B. 455 ; Knott v. 
London County Council, [1934] 1 K. B. 126 ; 
Marshall v. Lindsey County Council, [1935] 
1 K. B. 610 ; Weigall v. Westminster Hospi- 
tal, [1936] 1 All E. R. 232. 

1566. Add. Annotation : — Refd. Dann v. Hamilton, 
[1939] 1 K. B. 609. 


1567. Add. Annotations : — Consd. Bottomley v. 
Bannister (1931), 101 L. J. K. B. 46; 
McAlister (or Donoghue) v. Stevenson (1932), 
101 L. J. P. 119 ; Stennett v. Hancock & 
Peters, [1939] 2 All E. R. 678. Refd. Howard 
v. Furness Houlder Argentine Lines, Ltd. & 
Brown, Ltd., [1938] 2 All E. R. 781. 

1569. Add. Annotations : — Consd. Bottomley v. 
Bannister (1931), 101 L. J. K. B. 40. Refd. 
Howard v. Furness Houlder Argentine Lines, 
Ltd. & Brown, Ltd., [1930] 2 All E. R. 781. 

1570. Add. Annotations: — Consd. Bottomley v* 
Bannister (1931), 101 L. J. K. B. 40 * 
McAlister (or Donoghue) v. Stevenson (1932)> 
101 L. J. P. C. 119; Cunard v. Antifyre, 
Ltd. (1932), 49 T. L. R. 184. Refd. Farr 
v. Butters Bros. & Co., [1932] 2 K. B. 800 ; 
Howard v. Furness Houlder Argentine Lines, 
Ltd. & Brown, Ltd., [1930] 2 All E. R. 781 ; 
Parker v. Oloxo, Ltd. & Senior, [1937] 3 
All E. R. 524. 

1571. Add. Annotations : — Consd. McAlister . (or 
Donoghue) v. Stevenson (1932), 101 L. J. 
P. C. 119. Refd. Howard v. Furness Houlder 
Argentine Lines, Ltd. & Brown, Ltd., [1930] 
2 All E. R. 781. 

1572. Add. Annotation : — Refd. Coleshill v . Man* 
cheater Corpn., [1928] 1 K. B. 776. 

1579. Add. Annotation : — Refd. Halliwell v. Ven- 
ables (1930), 99 L. J. K. B. 353, 


Part XIII. — Liability of Master in Case of Accident or 

Death. 


1583. Add. Annotation: — As to (1) Refd. Wilsons 
& Clyde Coal Co. v. English, [1937] 3 All E. R. 
628. 

1586. Add. Annotations : — As to (1) Consd. Wilsons 
& Clyde Coal Co. v. English, [1938] A. C. 67. 
Refd. Fanton v. Denville, [1932] 2 K. B. 309. 

1588. Add. Annotation : — Refd. Flower v. Ebbw 
Vale Steel, Iron & Coal Co., [1934] 2 K. B. 
132. 

1590. Add. Annotations : — Consd. Fanton v. Den- 
ville, [1932] 2 K. B. 309. Retd. Knott t>. 
London County Council, [1934] 1 K. B. 128 ; 
Wilsons & Clyde Coal Co. v. English, [1937] 
3 All E. R. 828. 

1592a. .] — Pltf. was employed as a 

crowd extra in a film in course of production 
at defts.* studios. She was acting with a 
large number of others, & was required to be 


covered with a highly inflammable material, 
which was wound round the legs & over the 
shoes. While waiting for a scene to be photo- 
graphed, she noticed that her foot was on 
fire, & she was immediately enveloped in a 
sheet of flame, with the result that she suffered 
serious injuries. The jury were directed that 
the obligation which defts. owed to pltf. was 
that owed to an invitee : — Held : the 
direction to the jury was wrong. The duty 
owed by defts. to pltf. was that owed by an 
employer to an employee, & whs a duty to 
provide proper equipment & to take what- 
ever steps were reasonable & proper to ensure 
that the danger to pltf. should be minimised 
as far as possible. — Naismith v. London Film 
Productions, Ltd., [1939] 1 All E. R. 794 ; 
83 Sol. Jo. 175, C. A. 

1593. Add. Annotation: — Consd. Fanton v. Den- 
ville, [1932] 2 K. B. 309. 
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1594 II. Dangerous horse .] — 

Pltf., a farm labourer whose principal 
duty wae to look after the horses of 
deft., his employer, was kicked while 
engaged in his work by a seventeen- 
year-old mare which had always been 
owned by deft. 8c had been broken 
by him. The accident occurred six 
weeks after pltf. began to work for 
deft. Deft, testified that the mare was 
“ nervous,** <.«., “ quite touchy, easily 
soared,** but that she ** never kicked/* 
although she might kick if frightened. 


He did not, however, ever warn pltf. 
of said nervous condition. The only 
other time the mare was known to have 
kicked a man was eleven years before, 
8c another time in that year she 
attacked the same man when he was 
harnessing her, bnt it did not appear 
that deft / was ever informed of these 
occurrences: — Held : in not warning 
pltf. when pltf. began to work for him 
or later of the mare’s nervous disposi- 
tion as known to him deft, was guilty 
of a breach of duty towards pltf. ; 
although the accident did not occur 
until six weeks after pltf. began his I 
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employment & he had many years 
experience in looking after horses this 
did not exonerate deft, since nothing 
was shown to have occurred during 
the six weeks which relieved him of 
said duty. — S tankkr v . Anderson. 
[1938] 3 W. W. R. 529 ; 4 9. L. R. 
788.— CAN. 

r i. .1 — Pltf., a brakesman 

employed by deft, railway ©o., was 
injured at or near a coal dock. After 
the freight train on which pltf. was 
working had spotted six cars on the 
siding leading to the dock, pltf. 


Cases 1604—1657. English and Empire Digest Supplement, 


1604. Add. Annotation : — Generally , Refd. Wilsons 
& Clyde Coal Co. v. English, [1937] 8 All E. R. 
028. 

1611. Add. Annotation : — As to (2) Dbtd. & Distd. 
Fanton v. Denville, [1932] 2 K. B. 309. (Nor 
can I find in that case any such statement of 
the law as appears in the headnote, per 
Slesser, J.) Generally , Refd. Wilsons & 
Clyde Coal Co. v. English, [1937] 3 All E. R. 
028. 

1621. Add. Annotation : — As to (2) Consd. Fanton 
v. DenviUe, [1932] 2 K. B. 309. 

1628. Add. Annotation: — Refd. Fanton v. Den- 
ville, [1932] 2 K. B. 309. 

1688. Add. Annotation : — Refd. Dann v. Hamilton, 
[1989] 1 K. B. 509. 

1646. Add. Annotations: — Refd. Higgins v. Harrison 
(1932), 25 B. W. C. C. 113 ; Murray v. 
Schwachman, Ltd., [1937] 2 All E. R. 68. 

1647. Add. Annotations: — As to (1) Apld. Fanton 
v. Denville, [1932] 2 K. B. 309 ; Metcalfe v. 
London Passenger Transport Board, [1938] 


2 All E. R. 352. Refd. Holloway v . Donald- 
son Line, Ltd. (1035), 41 Com. Oas. 47 ; 
Wilsons & Clyde Coed Co. v. English, [1937] 

3 All E. R. 028. As to (2) Consd. Wheeler v. 
New Merton Board Mills, Ltd., [1938] 2 
K. B. 609. As to (3) Consd. Radcliffe v. 
Ribble Motor Services, Ltd., [1939] A. C. 
215. 

1057. Add. Annotations : — As to (1) Expld. Fanton 
v, DenviUe, [1932] 2 K. B. 309. Consd. Rudd 
v . Elder Dempster & Co., [1933] 1 E. B. 
566 ; Dann v. Hamilton, [1939] 1 K. B. 609 ; 
Radcliffe v. Ribble Motor Services, Ltd., 
[1939] A. C. 215. Refd. Dew v. United 
British S.8. Co; (1928), 139 L. T. 628 ; Chap- 
man v. EUesmere (1932), 101 L. J. K. B. 
376 ; Wheeler v . New Merton Board Mills, 
Ltd., [1933] 2 K. B. 669 ; Olsen v. Corry & 
Gravesend Aviation, Ltd., [1936] 3 All E. R. 
241 ; RusseU v. Criterion Film Productions, 
Ltd., [1936] 3 All E. R. 627 ; Wilsons & 
Clyde Coal Co. v. English, [1937] 3 All E. R. 
628 ; Dann v. Hamilton, [1939] 1 E. B. 509. 


alighted, backwards, from the ladder 
on one of the cars to the ground. He 
steppe^ to the ground upon his left 
foot, &, in taking the next step on his 
right foot, stepped upon a stone & 
twisted his ankle. When alighting 
pltf. was on his way to the engine to 
complete the switching in the yard. 
The evldenoe as to the construction of 
the siding, as it existed at the time of 
the aooiaent, showed that it had been 
permitted to become peculiarly & 
unnecessarily dangerous : — Held : deft, 
had Tailed in its duty to exercise due 
care- to have the place in question in a 
safe & proper condition so as to protect 
their employees working upon it against 
unnecessary dangers. — Langley v. 
Canadian National Railways, [1038] 
1 W. W. R. 400 ; 1 I). L. H. 652 ; 7 
F. L. J. (Can.) 201.— CAN. 

PART XIII. SECT. 1, SUB-SECT. 1. — B. 

_ 1602 v. — —.] — Regal Oil & 

Refining Oo., Ltd. & Regal Dis- 
tributors, Ltd. v. Campbell, [1936] 
S. C. R. 309 ; 2 D. L. R. 609.— CAN. 

1613 vii. .Y-Hcld : the 

oontract between employer 8 c employed 
involved on the part of the former 
the duty of taking reasonable care to 
provide proper appliances. & to 
maintain them in a proper condition. 
& so to carry on his operations as not to 
subject those employed by him to 
unnecessary risk. — H urley v. Boyce, 
[19281 1 D.L.R, 1053 ; 61 O. L, R. 618. 
—CAN. 

t (p. 198) i. dr give warning of 

dangerous character of work.} — Trem- 
blay «. Proulx (Can.), (19291 3 
D. L. R. 469 ; affg. t 43 Quo. K. B. 
504.— CAN. 

d i. . ] — Liability of em - 

plovers for injury to workman owing 
to lack of device for stopping machine 
on happening of an accident. — 
Spencer t>. Defazto, [1938] 2 D. L. R. 
759. — CAN. 

•L Permitting servant to act in 
contravention of bye-law — Liability 
of •master. 1 — A bye-law of Toronto 

S rovlded that 'no vehicle should be 
riven upon any street to the city In 
charge of any driver less than sixteen 
yean old >—Held r the prohibition of 
the bye-law was not for the protection 
of the driver, but for the protection of 
the publlo ; & the breach of it by the 
employer of a boy under sixteen, in 
permitting the boy to drive a hone on 
public streets, did not give the boy a 
cause of action against his employer 
for Injury sustained while so driving. — 


1623 i. Duty to maintain premises — : 
Free from concealed danger.! — Circum- 
stances In which: — Held: the master 
was not liable. — S igehseth v. Peder- 
sen, [1927] 2 D. L. R. 651; S. C. R. 
342.— CAN. 

o (p. 198)1. .] — For an employer 

to allow Ice 8c snow to accumulate at a 
place where its employees are required 
to go in performing their duties may 
constitute negligenoe. — T raohe v. 
Canadian Northern Ry. Co., [1929] 

2 D. L. It. 321 : 1 W. W. R. 100 ; 35 

C. R. C. 258 ; 23 S. L. R. 576 — CAN. 

st. Provision of defective ladder. \ — 

Pltf., a shoe salesman employed by 
deft., fell from a step-ladder while he 
was attempting to get a box of shoes 
for a oustomer from a shelf In the 
stock -room. The ladder was found to 
have been defective. It was an old 
ladder which had been patched & 
repaired & had served its purpose in 
that condition for several years. 
Pltf. could see its condition for himself, 
but deft, knew that pltf. was afflicted 
with a rigidity of the back 8c neck 8c 
knew the dangers to which he was sub- 
ject when using the ladder : — Held : 
deft, was negligent, 8c liable for the 
damages resulting therefrom, but pltf. ’s 
general serious physical defects were 
not attributable to the accident. — 
Collett v. Eaton <T.) Co., Ltd., 
[1935] 3 W. W. It. 43.— CAN. 

PART XIII. SECT. 1, SUB-SECT. 1. — D. 

1624 V. Varied , 14 D. L. R. 575. 

PART XIII. SECT. 1, SUB-SECT. A— B. 

1657 iil. .]— -Shipping oo. held 

liable for injuries to cargo supervisor 
falling from accommodation ladder at 
wharf insecurely fastened. — Kirchner 
v. United British S.S. Co., [1936] 2 

D. L. R. 336.— CAN. . 

h i. .] — Pltf., a chambermaid, 

after making up a room at the end of 
a oorridor on a Deo. afternoon, left 
the room, &, after taking a few steps, 
fell over a man lying on the floor, 8c 
was Injured. The oorridor was fairly 
dark at the time 8c wae not lighted. 
The man pltf. fell over disappeared 
immediately after the accident. The 
Jury found defte. were negligent In 
not having the oorridor property 
lighted HeW .* the verdict should 
not be disturbed.— Booth *. Ford 8c 
Shaw <19t7b 33 B, C. R. 279.— CAN. 

| h U. .] — In an action by a farm 


Held: since deft, knew, or must be- 
cause of the foreman's knowledge be 
held to have known, of the bull's 
dangerous disposition & took no pre- 
cautions to protect his workmen from 
it, he was liable. — Shklfontuok v. Le 
Page, [19371 2 W. W. R. 16; affd. t 
[1938] 1 W. W. R. 193 ; 4 P. L. R. 
513 ; 45 Man. L. R. 578.— CAN. 

•w. Defect in place of employment.] — 
Pltf., a waitress* helper employed at 
a basement lunch counter owned & 
conducted by deft. oo. in its depart- 
ment store, was Injured by slipping on 
the floor of the passageway between the 
counter & the kitchen inside the en- 
closure made by the counter : — Held : 

M bf. was not a domestic servant 
Workmen's Compensation Act, 
R.S.B.C., 1924 ; said part of deft, 
co.’s business was not one to whioh 
Part I. of Workmen's Compensation 
Act applied, but one to which Part II. 
thereof applied ; the place of employ- 
ment 8 c Its equipment was part of the 
wayB, buildings & premises connected 
with & used oy deft, in Its business ; 
the floor was to the knowledge of deft, 
defective owing to its slippery con- 
dition ; the defect oaused pltf.'s 
injuries ; there had been no voluntary 
assumption of the risk. — Taylor v. 
Hudson’s Bay Oo., [19351 2 W. W. R. 
590 ; 50 B. O. R. 167. — CAN. 

PART XIII. SECT. 1, SUB-SECT. 8.— C. 

1658 vii. .1 — Armstrong v. 

Canadian Northern Ry. (Man.), 
[1917] 3 W. W. R. 919 ; 35 D. L. R. 
568.— CAN. 

PART XIII. SECT.l, SUB-SECT. 3.— 
D. (a). 

m I. .} — Pltf., the manager of 

deft. *e farm, was injured while operat- 
ing deft. *9 tractor-binder, by being 
caught In a universal Joint on a 
revolving shaft which connected the 
tractor to the grain binder. The 
tractor was b*iwo» need at ^ time 
without a platform beneath the driver's 
seat 8c over the revolving shaft. Pltf. 
alleged, inter alia, that deft, was negli- 
gent in requiring or permitting him to 


gent in reqt _ 

operate the machinery without having 
a guard over the shaft. Pitt's testi- 
mony was that deft, told him the 
wooden platform which was sometimes 
used on the tractor oould not be used 
when the tractor was oonnected with 
the binder beoaase It would be in the 
way of the lever, 8c that daft, took it 
off the tractor Ac put it on the trailer. 
Deft.** testimony was that ho told 


foreman under deft.** Instructions j- 
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VoL XXXIV.— Master and Servant. Cases 1865— 1768a. 


1666. Add. Annotation : — Refd. Wilsons & Clyde 
Coal Co. v . English, [1937] 3 All E. R. 628. 

1678. Add. Annotation: — Refd. Panton v. Den- 
viUe, [1932] 2 K. B. 309. 

1681. Add. Annotations: — As to (l)Oonsd. Panton 
v. DenviUe* [1932] 2 K. B. 309. Generally , 
Refd. Knott v. London County Council, 
[1934] 1. K. B. 126. 

1682. Add. Annotations : — Refd. Russell v. Cri- 
terion Film Productions, Ltd., [1936] 3 
All B. R. 627 ; Wilsons & Clyde Coal Co. v. 
English, [1937] 3 All E. R. 628. 

1688. Add. Annotation : — €onsd. Fanton v. Den- 
vOle, [1932] 2 K. B. 309. 

1684. Add. Annotation : — Consd. Panton v. Den- 
viUe, [1932] 2 K. B. 309. 

1697. Add. Annotations : — As to (1) Consd. Panton 

v. DenviUe, [1932] 2 K. B. 309. As to 
(6) Consd. Radcliffe v. Ribble Motor Services, 
Ltd., [1939] A. C. 215. Refd. Wilsons & 
Clyde Coal Co. v . English, [1937] 3 All E. R. 
628. 

1698. Add. Annotations : — Consd. Panton v. Den- 
ville, [1932] 2 K. B. 309. Refd. Rudd v. 
Elder Dempster & Go., [1933] 1 K. B. 566 ; 
Wilsons & Clyde Coal Co. v. English, [1937] 
3 All E. R. 628. 

1706. Add. Annotation: — As to (1) Consd. Rad- 
cliffe v. Ribble Motor Services, Ltd., [1939] 
A. C. 215. 

1717. Add. Annotations : — Consd. Radcliffe v . 
Ribble Motor Services, Ltd., [1938] 2 K. B. 
345. Refd. Fanton v. Den ville, [1932] 2 
K. B. 309. 

1726. Add. Annotation: — Consd. Bull v. West 
African Shipping, etc. Co., [1927] A. C. 686. 

1726. Add. Annotations : — Refd. Fanton v . Dan- 
ville, [1932] 2 K. B. 309 ; Wilsons & Clyde 
Coal Co. v. English, [1937] 3 All E. R. 628 ; 
The Napier Star (1939), 161 L. T. 285.; 
Radcliffe v. Ribble Motor Services, Ltd., 
[1939] A. C. 215. 

1728. Add. Annotations : — As to (1) Consd. Rad- 
cliffe v. Ribble Motor Services, Ltd., [1939] 
A. C. 215. Refd. Fanton v. Denville, [1932] 
2 K. B. 309. 

1729a. .] — Pltf., a cattleman employed 

to tend cattle on a steamship of defts. on a 
voyage from Canada to England, was injured 
by falling off a ladder leading to the cattle- 
men's quarters on the steamship. He 
brought this action against defts. for dam- 
ages, on the ground that the accident had 
occurred through the ladder being in an 
unsafe condition & that its unsafe condition 
was due to negligence on the part of some 
member of the crew employed by defts. 


It appeared that pltf. was employed by the 
owner of the cattle to look after them on the 
voyage, but he had also signed the ship's 
articles & was receiving a nominal wage & 
his food & passage from defts. The judge 
found as a fact that the ladder at the time of 
the accident was in an unsafe condition owing 
to the negligence of some member of the crew 
of the strip & pltf.'s injuries were due to that 
negligence ; but he also found that, besides 
being in the employment of the owner of the 
cattle, pltf. was also in the employment of 
defts. Pltf.'s injuries were therefore caused 
by the negligence of a fellow-servant with 
whom he was in common employment, & the 
claim must fail. — Holloway v. Donaldson 
Line, Ltd. (1935), 41 Com. Gas. 47. 

1781. Add. Annotations : — Consd. Fanton v. Den- 
ville, [1932] 2 K. B. 309. Refd. Wilsons & 
Clyde Coal Co. v. English, [1937] 3 All E. R. 
628. 

1732. Add. Annotation : — Refd. Bromiley v. Col- 
lins, [1936] 2 All E. R. 1061. 

1733a. .] — Olben v. Oorry & Gravesend 

Aviation, Ltd., No. 200a, ante. 

1741, Add. Annotations : — .1.9 to (2) Consd. Rad- 
cliffe v. Ribble Motor Services, Ltd., [1939] 
A. C. 215. Refd. Fanton v. DenviUe, [1932] 
2 K. B. 309 ; Holloway v. Donaldson Line, 
Ltd. (1935), 41 Com. Cas. 47. 

1742. Add. Annotations : — Consd. Fanton v. Den- 
vUle, [1932] 2 K. B. 309. Dlstd. Olsen v. 
Corry & Gravesend Aviation, Ltd., [1936] 3 
AU E. R. 241. Refd. Wilsons & Clyde Coal 
Co. v. English, [1937] 3 AU E. R. 628. 

1747. Add. Annotations: — As to (1) Expld. Fanton 
v. DenvUle, [1932] 2 K. B. 309. Consd. Rad- 
cliffe v. Ribble Motor Services, Ltd., [1939] 
A. C. 216. Refd. The Napier Star (1939), 161 
L. T. 285. 

1749. Add. Annotation : — Consd. Radcliffe v. 
Ribble Motor Services, Ltd., [1939] A. C. 215. 

1760. Add. Annotations : — Consd. Radcliffe v. 
Ribble Motor Services, Ltd., [1939] A. C. 
216. Refd. Holloway v. Donaldson Line, 
Ltd. (1935), 41 Com. Cas. 47 ; Metcalfe v . 
London Passenger Transport Board, [1938] 
2 AU E. R. 352. 

1758a. Drivers of different coaches.] — R., a motor 
driver in the employment of resps., was 
engaged on a certain date, as were also other 
drivers of the same employers, in taking 

S arties by motor coach from Liverpool to 
Tew Brighton. Thereafter they were to 
return to resps.’ garage at Bootle. R. had 
his own instructions from resps. & it was left 
+ to himself to decide by what route he should 
return. On the return journey he, for some 


Pltf. awarded 16,000 Sc costs . — 
Wbndbl v. Wall, [1935] 9 W. W. R. 
163.— CAN. 

H t. .} — SlGKRfflCTH V. PXDKRflBN, 

No. 1693 i, ants. — CAN. 

, Plant UiwWierew to IMrd party--- 
mwired purpose- -Owner 


required 
was not 


Flout unfit for required purpose 

of plant not informed as to 

purpose.} — Bel d: the owner wae 

fiabSefor damages for the death of 
one of the craw, — Dun v. Alooma 
a r m . Own., Ltd. (1916), 36 O. L. R. 
371 ; »O.W, N. 389.— CAN. 

sn. Amount of damaoes recoverable .) — 
BXLLAMT o. (Dm m. (19971 ID.L.B. 
997 ; 38 B. O. R. 1M — CAM. 


PART XIII. SECT. 1. BUB-SECT. 5.— 

0. (aV 

1697 jnriil. .) — M'Ewan t>, 

Edinburgh 3c District Tramways 
Co. (1899), 6 8. U T. 400.— SOOT. 

1697 xUc. .1 — Beroezjnt 

v. Wbstbrn Canada Power Co. (1914), 
60 S. C. Rg 39.— CAM. 

1697 xx. .) — -Western 

Canada Power Co. v. Berokunt 
(1916), 64 S. O. R. 986.— CAN. 

1697 xxL .1 — Sharp Con- 

STBucrnoN Co. v. Begin (1917), 69 
a a R. 680.— CAN. 

o t. .)— In Nova Scotia the 
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Crown ie entitled to raise the defen oe 
of common employment. — C onrod v. 
R. (1913), 14 Exch. C. R. 472.— CAN. 

PART XIII. SECT. 1, BUB-SECT. 6.— 
0. (d) U. 

ex. Master & crew .] — Doctrine of 
common employment held not to 
apply between a lashkar member of the 
crew Sc the master, where the owners 
were sued for the negligence of the 
master In failing to take reasonable Sc 
proper care of the lashkar while 111.— 


Rrocxlbbanb: (T. Sc J.),_ Ltd. t>. Noon 
Almodb, I. L. R., [ 

IND. 


, [19381 1 Cab 216.— 
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unexplained reason, stopped in a street in 
Liverpool & while standing near his coach he 
was knocked down & fatally injured owing to 
the negligence of another driver in resps.' 
employment. In an action by R.’s widow 
under Fatal Accidents Act, claiming damages 
on behalf of herself & her infant daughter, 
resps. relied on the doctrine of common 
employment, as excluding liability on their 
part : — Held : in regard to driving in the 
public streets the one driver was no more 
interested in the skill of the other driver in 
the same service than in that of drivers of 
other vehicles in whose vicinity he might 
happen to be ; for the purposes of the 
doctrine of common employment, the risk of 
injury in the streets by a vehicle driven by a 
fellow servant was not one of “ the natural 
risks & perils incident to the performance of 
his service ” ; &, therefore, the doctrine had 
no application in the particular case. 

Per Lord Wright : for the doctrine of 
common employment to apply, the workmen 
concerned must be employed in common 
work, that is, work which necessarily & 
naturally, or in the normal course, involves 
juxtaposition, local or causal, of the fellow 
employees, & exposure to the risk of negli- 
gence of one affecting the other. — Radcliffe 
v . Ribble Motor Services, Ltd., [1939] 
A. C. 215 ; [1939] 1 All E. R. 637 ; 108 
L. J. K. B. 320 ; 160 L. T. s20 ; 65 T. L. R. 
469 ; 83 Sol. Jo. 337, H. L. 

Annotation ; — Consd. Metcalfe v. London Passenger Trans- 
port Board, [1039J 2 All E. R. 642. 

1756. Add. Annotation : — Consd. Radcliffe v. 

' Ribble Motor Services, Ltd., [1939] A* C. 

215. 

1757. Add. Annotations : — Consd. Metcalfe v. 
London Passenger Transport Board, [1939] 2 
All E. R. 542. Apld. Radcliffe v. Ribble 
Motor Services, Ltd., [1939] A. C. 215. 

1757a. Employees of amalgamated undertakings.] 

— Pltf. was a bus conductor who was injured 
as a result of a collision between his bus & a 
tram, due to the negligence of the tram 
driver. . Both pltf. & the tram driver were 
in the employ of the London Passenger 
Transport Board, & it was contended that 
the doctrine of common employment applied. 
Pltf. had been in the service of the London 
General Omnibus Co. before that co. was 
absorbed in the London Passenger Transport 
Board : — Held : there was no implied term 
in the contract of employment that, where 
two of defts.' vehicles were proceeding 
independently through the streets, pltf. had 
placed himself, with regard to the negligence 
of a fellow-servant, in a position different 
from that with regard to the negligence of 
any other driver. The doctrine of common 
employment did not apply to this case. — 
Metcalfe v. London Passenger Trans- 


% 

port Board, [1939] 2 All E. R. 542 ; 108 
L. J. K. B. 733 ; 160 L. T. 599 ; 103 J. P. 
246 ; 55 T. L. R. 700; 83 Sol. Jo. 357, C. A. 

1758. After this case add : — 

Cameraman 6c film artiste.] — See Negligence, 
No. 83b, post . 

1759. Add. Annotations : — Consd. Fanton v. Den- 
ville, [1932] 2 K. B. 309, Refd. Rudd v. 
Elder Dempster & Co., [1933] 1 K. B. 566. 

1761. Add. Annotation : — Refd. Fanton v. Den- 
ville, [1932] 2 K. B. 309. 

1767. Add. Annotation : — Refd. Russell v. Criterion 
Film Productions, Ltd., [1936] 3 All E. R. 
627. 

1769. Add. Annotations : — Refd. Fanton v. Den- 
ville, [1932] 2 K. B. 309; Holloway v. 
Donaldson Line, Ltd. (1935), 41 Com. Cas. 
47. 

1773. Add. Annotations : — Consd. Wilsons & Clyde 
Coal Co. v. English, [1937] 3 All E. R. 628 ; 
Radcliffe v. Ribble Motor Services, Ltd., 
[1939] A. C. 215. Refd. Fanton v. Denville, 
. [1932] 2 K. B. 309 ; Holloway v. Donaldson 

, Line, Ltd. (1935), 41 Com. Cas. 47. 

1777. Add. Annotation : — Refd. Holloway v. 
Donaldson Line, Ltd. (1935), 41 Com. Cas. 
47. 

1782. Add. Annotations : — Refd. Cunard v. Anti- 
fyre, Ltd. (1932), 49 T. L. R. 184 ;* Bromiley 
v. Collins, [1936] 2 All E. R. 1001. 

1783. Add. Annotation : — Refd. Bromiley v. Collins, 
[1930] 2 All E. R. 1001. 

1784a. Invitation to assist.] — Certain em- 

ployees of deft, finding themselves unable to 
move a heavily laden trailer called for 
volunteers. Pltf., a lad of eighteen, 
volunteered & was injured by the shifting 
of the load. It was found as a fact that 
there was no immediate urgency for the 
removal of the trailer : — Held : if there was 
an implied request by deft., the volunteer 
could have no higher right than the servants 
of deft. & was unable to recover by reason 
of the doctrine of common employment. 
If there was no implied request, he was a 
trespasser & could not recover. Although 
pltf. was invited to help, he was still a 
volunteer. — Bromiley v. Collins, [1930] 2 
All E. R. 1061. 

1785. Add. Annotation : — Refd. Howard v. Furness 
Houlder Argentine Lines, Ltd. & Brown, Ltd., 
[1936] 2 All E. R. 781. 

1787. Add. Annotations : — Consd. Coleshill v. 
Manchester Corpn., [1928] 1 K. B. 776. Refd. 
Silverman v. Imperial London Hotels (1927), 
137 L. T. 57 ; Weigall v. Westminster 
Hospital, [1936] 1 All E. R. 232 ; Bromiley 
v . Collins, [1936] 2 All E. R. 1061. 

1789. Add. Annotation : — Consd. Bromily*v. Col- 
lins, [1930] 2A11E. R. 1061. 


PART XIII. SECT. 1, SUB-SECT. 6.— 
C. (d) iv. 

1770 Iv. .} — M'Cartan v. 

Belfast Harbour Combs., [1011] 2 
1. R. 143, H. L. — 1R. 


PART XIII. SECT, t, SUB-SECT. 5.— 
0. (d) v. 

1782 il. .] — Swttobr v. 

Ottawa, [1928] 4 D. L. R. 991 ; 63 
O. L R. 168.— CAN. 


PART XIII. SECT. 1, SUB-SECT. 5.— 
C. (•) i. 

1700 xiv. .] — A hotel employee 

was injured by slipping on a floor left 
wet by a fellow-employee : — Held : 
master was not liable since be bad used 
reasonable oare to select competent 
fellow servants. — Duncan v. N orton - 
Palmer Hotel Oo., [1933] ID. LR. 
424 ; O. R. 86.— -CAN. 

m. Action by Crown smxmi.l — 
T., a carpenter, was engaged in doing 
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certain carpentering' on a building at 
the Experimental Farm, at St. Anne 
de la Pooattere, a publio work of 
Canada. He & his co -employee were 
shown oertain planks by the foreman 
In charge Sc told to build their own 
scaffold & to be careful in the selection 
of planks Sc to test them ; Sc upon T. 
saying there were only old planks, he 
replied : there are some new Sc some 
old, but the old are good. T., in the 
course of scaffolding, was standing on 
that part of the scaffold across which 
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1791. Add. Annotation : — Refd. Panton v. Den- 
vffle, [1932] 2 K. B. 309. 

1802. Add. Annotations: — Refd. Dew v. United 
British S.S. Co. (1928), 139 L. T. 628 ; Flower 
v. Ebbw Vale Steel, Iron Sc Coal Co., [1936] 
A. C. 206 ; Caswell v. Powell Duffryn 
Associated Collieries, Ltd., [1939] 3 All E. R. 
722 ; Vowles v. Armstrong-Siddeley Motors, 
Ltd., [1938] 4 All E. It. 796. 

1809. Add. Annotations : — As to (2) Consd. Loch” 
gelly Iron & Coal Co. v. M‘Mullan, [19343 
A. C. 1. As to (1) Refd. Wilsons & Clyde 
Coal Co. v. English, [1937] 3 All E. R. 628. 

1815. Add. Annotations : — Consd. Biggins v. Harri- 
son (1932), 25 B. W. C. C. 113. Distd. Rudd 
v. Elder Dempster Sc Co. (1932), 49 T. L. R. 
202. Consd. Lochgelly Iron & Coal Co. v. 
M‘Mullan, [1934] A. C. 1 ; Wheeler v. 
New Merton Board Mills, Ltd., [1933] 2 
K. B. 669 ; Stimson v. Standard Tele- 
phones* Sc Cables, Ltd., [1939] 2 All E. R. 
441. Refd. Dew v. United British S.S. Co. 
(1928), 139 L. T. 628 ; Scammell, G. Sc Nephew 
v. Hurley, [1929] 1 K. B. 419 ; Knott v. 
London County Council, [1934] 1 K. B. 
126 ; Flower v. Ebbw Vale Steel, Iron 
& Coal Co., [1936] A. C. 206; Monk v. 
Warbey, [1935] 1 K. B. 75 ; Craze v. Meyer- 
Dumore Bottlers’ Equipment Co., [1936] 
2 All E. R. 1150 ; Kearns v. Gee, Walker & 
Slater, Ltd., [1936] 3 All E. R. 151 ; Murray 
v. Schwachman, Ltd., [1937] 2 All E. R. 68; 
Caswell v. Powell Duffryn Associated Col- 
lieries, Ltd., [1939] 3 All E. R. 722 ■ Lewis 
v. Deny 4, [1939] 1 K. B. 640 ; The Napier 
Star (1939), 161 L. T. 285. 

1816. Add. Annotations : — Consd. Lochgelly Iron 
& Coal Co. r. MMullan, [1934] A. C. 1. Refd. 
Rudd v. Elder Dempster Sc Co. (1932), 49 
T. L. R. 202 ; Monk r. Warbey, [1935] 1 
K. B. 75. 

1818. Add. Annotation : — Refd. Dew v. United 
British S.S. Co. (1928), 139 L. T. 628. 

1819a. .] — Pltf. was the widow of a man em- 

ployed by deft. co. as a derricker. Deceased 
had left the barge on which he was employed 
Sc volunteered to act temporarily as tipper 
on a second barge in order to relieve a fellow- 
workman. The fellow-workman was in fact 
a director of the co., but at the time he was 
acting merely as a foreman over the job, & 
was not there as representing the board of 
directors. While engaged as a tipper in 
these circumstances he stumbled Sc fell into 
the hold, sustaining minor injuries. He was 
removed to hospital & given an anaesthetic 
under which he collapsed Sc died. The post- 
mortem examination showed that he had a 
diseased heart, but neither the history of the 
man's activities nor the use of a stethoscope 
did or would have disclosed the man’s con- 
dition. At the trial it was held that the 
death was due to the negligence of defts., 


who were ordered to pay to pltf. £785, of 
which sum £300 was not to be recoverable in 
any event. On appeal : — Held : (1) on the 
facts there was no negligence on the part of 
defts. ; (2) the fact that the fellow-worker was 
a member of the board of directors did not 
in a case where he was in fact acting as a fore- 
man bar the defence of common employment ; 
(3) on the work upon which deceased was 
engaged at the time he was merely a volunteer 
& the defence of volenti non jit injuria 
applied ; (4) the administration of the 

anaesthetic was not a wrongful act intervening 
between the accident & the death, & could 
not be relied on as a case of novus actus 
interveniens ; (5) where there is an appeal- 
able matter, the ct. should not, as a con- 
dition of granting a stay of execution, order 
to be paid to pltf. Sc to be irrecoverable in any 
event any sum to which it is possible that it 
may ultimately be decided that pltf. has no 
title. — Bloor v. Liverpool Derricking Sc 
Carrying Co., Ltd., [1936] 3 All E. R. 399, 
C. A. 

1823. Add. Annotation : — Refd. Radcliffe v. Ribble 
Motor Services, Ltd., [1939] A. 0. 215. 


1824. Add. Annotation : — Apprvd. Fanton v. Den« 
ville, [1932] 2 K. B. 309. 


1824a. .] — An employer does not warrant to 

his employees that the plant Sc property used 
in his business are safe ; he only undertakes 
that he will use reasonable care to see that 
they are safe ; Sc he fulfils this obligation by 
using reasonable care to appoint persons of 
competent care & skill as his delegates to 
provide Sc use the plant & property required 
for the business, he supplying them with the 
necessary financial means for this purpose. 
If the employer satisfies these conditions, he 
is not liable for injury caused to one of his 
servants by the negligence of such a delegate 
in the use of the plant. — Fanton v. Denville. 
[1932] 2 K. B. 309 ; 101 L. J. K. B. 641 ; 147 
L. T. 243 ; 48 T. L. R. 433, 0. A. 


Annotations : — Consd. Knott v. London County Council* 
[1934] 1 K. 1). 126 : Hunt v. Kioe & Son. Ltd., [1937] 3 
All E. K. 7 15. Dbta. Wilsons & Clyde Coal Co. v. English, 
[1937] 3 All E. Ii. 628. Refd. Rudd v. Elder Dempster & 
Co., [1933] 1 K. B. 666 ; Russell v. Criterion Film Pro- 
auctions. Ltd., [1936J 3 All K. R. 627 ; Radcliffe v. Ribble 
Motor Services, Ltd., [1938] 2 K. U. 345. 


1824b. Fellow-servant supplying unsafe system of 
working.] — The provision of a safe system of 
working in a mine is an obligation of the owner, 
who, if he appoints an agent to perform it, 
remains vicariously responsible for the agent’s 
negligence. 

An agent in performing the owner’s duty 
of providing a safe system of working in the 
^ mine is not engaged in common employment 
with an ordinary workman in the mine ; he 
is performing the duty of the owner, not the 
duty of an employee, Sc consequently the 
defence of common employment is not avail- 
able to the mine owner, where injury has been 


the planks are placed on which to 
stand while working, 8c asked his co- 
employee B. to hand him a plank to 

8 ut across. This B. did, 8c T. placed 
, across the support. & upon T.*s 
walking upon It, the plank snapped 8c 
T. fell to the ground 8c was injured. 
The plank had a knot in it running 
transversely, at which point it broke. 
The Crown claimed T. was warned, 8c 
that being an expert carpenter be 
should have noticed the defect, 8c 


failing to do so, he was the victim of 
his own negligence : — Held : the injury 
to T. resulted from the negligence of an 
officer or servant of the Crown while 
acting within the scope of his duties or 
employment on a public work, 8c T. 
was entitled to recover from the Crown 
for the damage he had suffered. . The 
question of responsibility is to be 
decided according to the law of the 
province where the cause of action 


arose. The Crown was in law held to 
see that only competent & prudent 
foremen were engaged to see to the 
safety of the men, 8c the fact of the 
foreman furnishing the defective plank 
in question 8c stating the used ones 
were good, coupled with the act of a 
co-employee in banding it to him, wub 
negligence for which the Crown was 
responsible.— Thiboutot e. R., [1932] 
Ex. C. R. 189. — CAN. 


OR 
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caused, to a workman through the negligence 
of the agent, — Wilsons A Clyde Coal Co., 
Ltd. v . English, [1938] A. O. 57 ; [1037] 3 
All E. R. 628 ; 106 L. J. P. 0. 117 ; 157 
L. T. 406 ; 58 T. L. R, 044 ; 81 Sol. Jo. 700, 
H, L. 

AnnotcUione ;* — Refd. Fowler v. Yorkshire Electric Power Co., 
[1930] 1 All ETr. 407 ; Naiemith v. London Film Pro- 
ductions, Ltd., [1939] 1 All E. R. 794 ; The Napier Star 
(1939), lfll L. T. 28.-5 ; Paine r, Colne Valley Electricity 
Supply Co., [1938] 4 All E. R. 803 ; Raddilfe t>. Ribble 
Motor Services, Ltd., [1939] A. C. 215. 

1888. Add. Annotation : — -Raid. Pratt v. Cook Son 
A Co. (St. Paul’s), Ltd., [1938] 2 K. B. 51. 

1867* Add. Annotation : — Consd. Robertson v. 
Kinneil Canned A Coking Coal Co. (1931), 101 
L. J. P. O. 44. 

1876. Add. Annotation : — Apld. Robertson e. Kin- 
neil Cannel A Coking Coal Co. (1931), 101 
L. J. P. 0. 44. 

1881a. Trench*] — A builder’s labourer was 

engaged digging a trench 6 ft. deep in con- 
nection with the erection of a block of flats. 
The side of the trench was not secured by 
boards. Owing to the unsuspected existence 
of an old drain near one side of the trench, 
that side fell in A the labourer was fatally 
injured. In an action founded {inter alia) 
upon Employers’ liability Act, 1880 : — 
Held ; (1) the trench was not a part of the 
•“ ways,” but it was a part of the ‘‘ works” 
of deft. co. within Employers’ Liability Act, 
1880 (c. 42), s. 1 (1) ; (2) there was no negli- 
gence in failing to board the trench nor in 
failing to discover the old drain. — H unt v . 
Rice A Son, Ltd., [1937] 1 All E. R. 576. 

1884. Add. Annotation : — As to (1) Refd. Cutler v . 
United Dairies (London), Ltd., [1933] 2 
K. B. 297. 

1808a. Defect in good working oondltlon.] — Under 
Employers* Liability Act, 1880 (c. 42), s. 1 (1), 
an employee injured by an accident can claim 
compensation if he establishes that the 
accident was due to a defect in the condition 
of the ways A works in a mine when from any 
cause they are unfit for the uses for whicn 
they were designed & to which they were 
intended to be put, A, by sect. 2 (1) the 
liability is limited to a case where the defect 
has arisen from or has not been remedied 
owing to the negligence of the employer or 
some person in his service A entrusted by him 


with the duty of seeing that the ways or 
works are in proper condition : — Held : (1 ) the 
defect in condition referred to is a defect In 
good working condition, & it is not confined 
to the presence of the physical parts of 
machinery or plant ; (2) it is not necessary 
that the person under sect. 2 (1) entrusted 
with the duty should be a person super- 
intending, A therefore the failure of an 
employee whose duty it was to adjust a dip 
on a running hutch, with the result that ft 
ran away A killed another employee, was the 
failure of a person entrusted with a duty 
within the sub-section which rendered the 
deceased man’s employers liable for the 
accident. — Robertson v. Kinneil Cannel 
& Coking Coal Co. (1931), 101 L. J. P. C. 
44; 146 L. T. 812, H. L. 

1892b. Defect due to negligence of person entrusted 
with duty of seeing plant in proper oondltlon — 
Fellow servant.] — Robertson v . Kinneil 
Cannel & Coking Coal Co., Ltd., No. 
1892a, ante. 

1900. Add. Annotation : — Apld. Robertson v. Kin- 
neil Cannel A Coking Coal Co. (1931), 101 
L. J. P. O. 44. 

1976, Add. Annotations : — As to (1) Refd. Dann v. 
Hamilton, [1939] 1 K. B. 609. As to 
(3) Refd. Fanton v. Denville, [1932] 2 K. B. 
309. 

1977. Add. Annotation: — Consd. Wheeler v. New 
Merton Board Mills, Ltd., [1933] 2 K. B. 669. 

2021a. Proceedings by widow but not by children.] 
— In respect of an accident, in which four 
workmen in the employment of reap, railway 
co. were killed, proceedings were brought 
against the oo. by each of the respective 
widows claiming damages under Fatal Acci- 
dents Acts, 1846 (c. 98) and 1864 (c. 95), & 
Employers’ Liability Act, 1880 (c. 42), A 
proceedings claiming compensation under the 
Workmen’s Compensation Act, 1925 (c. 84), 
were brought by the children of each of the 
four workmen. The county ct. judge 
awarded damages under the Acts of 1846 & 
1864 to each of the four widows, without 
taking into account any loss suffered by the 
children ; A similarly, in awarding compensa- 
tion to the children as dependants he dis- 
regarded the fact that the widows had 
recovered damages : — Held : in assessing the 


PART XIIL SECT. 2, SUB-SECT. 2. 

1330 I. Superintendent also en- 

gaged in manual uxrrk.} — A dock 
labourer, who was one of a gang’ em- 
ployed by a stevedore to unload a 
■hip, was Injured while so employed. 
The foreman of the pang acted as 
hatohmouthman. 3c had a duty to see 
that cargo was lifted out of the hold, 
without swinging, by a winch operating 
through a derrick, 8c, as part of this 
duty, to stop the winch, when neces- 
sary. by signalling to the winchman. 
He failed to discharge this duty of 
stopping the * winch, with the result 
that two bales struck the hatch & fell 
from the derrick & injured the dock 
labourer. In an aotion of damages 
brought by the dock labourer against 
the stevedore, it was proved that the 
foreman'* duties, in addition to his 
foregoing duty as hatohmouthman , 
were to engage 8c dismiss the gang ; to 
allocate to them their work, which they 
carried out under hie orders Sc super- 
vision: & to assist in guiding the mad. 
when it wag raised, towards, 8c ament 
ing it on, a barrow, on which it was 
wheeled to the quayside. He was 


made a higher wage than the rest of 
the gang: — Held: (1) the foreman’s 
principal duty was that of superintend- 
ence, &, since any manual labour he 
performed was subsidiary to that duty, 
he could not be regarded as “ ordinarily 
engaged In manual labour ** within 
Employers* Liability Act, 1380, s. 8: 
(2) as the accident bad happened 
through the foreman’s negligence while 
in the exercise of his duty of super- 
intendence, defender was liable in 
reparation to pursuer. — R onald t. 
Gilmaktin,J1935] 8. 0. 437 ; 51 LL L. 
Rep. 250.— -SCOT. 

PART XIIL SECT. 2, SUB-SECT. 8.- 
D. (b). 

1887 L Need not be in employer— 
Skip’* machinery or plant. ] — A labourer, 
employed by stevedores, brought 
actions for damages, on account of 
personal injuries .sustained by him 
through the fall of a stanchion when 
engaged in discharging eargo, against 
the shipowners 8c his own employers : 
— Held: (1> the action against the 
shipowners was relevant; (8) the 
action against the stevedores fell to he 
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dismissed as irrelevant, in respect that 
the stevedores were under no duty of 
inspecting the vessel to see to Its safety 
for their servants. — M’Lachlan v. 
This Pbvhrill 8.8. Oo., Ltd. & Mac- 
greqob 8c Ferguson (1896). 23 R. 
(Ct. of Sees.) 753 : 33 Sc. L. R. 634; 
4 8. L. T. 19.— SOOT. 

PART XIIL SECT. 2, SUB-SECT. 4. 

1918 11. .h— R onald 

v. Qomaboxs, No. 1836 i, ante, 

PART XIIL SECT. 2, SUB-SECT. 8. 

— 8 . 

1972 1L Add. Citation ,—affd. <1902), 
32 3. C. R. 721. 

tg. Defect in plant or premiers.}— 
The absolute liability of a master for 
defect In plant or premises under 
Workmen's Compensation Act (Ont.) 
does not attach & the aoeldent to due 
to the conduct of the workman.— 
Lnwis a. Nnsnrr at Attld, Ltd.. [19811 
8 D. L. R. 414; O. R. 8952 rmi* 
Jl@84! 8 D. L. R~ 141 ; 8. CUi 888.— 
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damages recoverable by the widows in the 
actions brought by them the county ct. judge 
was right to ignore the fact that the children 
were claiming compensation in respect of the 
same accident under the Workmen’s Com- 
pensation Act ; & similarly, in respect of the 
claims by the children to compensation he 
was right to ignore the fact that the widows 
were claiming damages. — Avery v. London 
&> North Eastern By. Co., Harris v. 
London & North Eastern By. Co., 
Bonner v. London & North Eastern By. 


Co., Watson v. London & North Eastern 
By. Co., [1938] A. O. 606, [1938] 2 All E. B. 
692 ; 107 L. J. K. B. 646 ; 169 L. T. 241 ; 
64 T. L. B. 794 j 82 Sol. Jo. 682 ; 81 B. W. 
C. C. 133, H. L. 

2022. Add. Annotation : — Refd. Admiralty Comrs. 
v. Valverda Owners, [1938] A. C. 173. 

2026. Add. Annotations ; — Apld. Doyle v. White 
City Stadium, Ltd., [1936] 1 K. B. 110. 
Refd. Mercantile Union Guarantee Corpn., 
Ltd. v. Ball, [1937] 3 All E. B. 1. 


Part XIV. — Workmen’ 

2045. Add. Annotations : — Consd. Re National 
Health Insurance Act, 1924, Re Professional 
Players of Association Football, [1934] 2 
K. B. 266. Refd. Roberts v. Gardner (1928), 
21 B. W. C. C. 164 ; Wardell v. Kent County 
Council, [1938] 3 All E. R. 473. 

2054a. .] — A workman was employed 

at tree-felling, hedge -cutting, & tree-planting 
at irregular intervals, & was paid at the end 
of each Job. After he had completed one 
of these jobs & been paid for it, he inquired 


s Compensation Acts. 

of the man for whom he had been working 
the price of a load of firewood. On being 
told he said that he could not afford to pay 
but would do odd jobs for it. He came to 
work for the firewood by loading timber, 
but while doing so he was injured by an 
accident. He claimed compensation for the 
injury. The county ct. judge held that the 
applicant was not working under a contract 
of service at the time of the accident. He 
further held that, if he were working under 


PART XIV. SECT. 1. 



.1 — Nikisen v. Doraty, 

1 D. L. R. 358 ; [1927] 1 

R. 20 ; 21 Saak. L. R. 228.— 


CAN. 

f II. .] — A motor truck is not a 

'* factory ” within Workmen’s Com- 
pensation Act, R. S. S. 1920, o. 210, 
s. 5, which provides that “ factory 
means a building, workshop or place 
where machinery driven by steam, 
water or other mochanioal power 1 b 
used . . .” — Reader v. Moose Jaw 
Cartage Co., {19281 3 D. L. R. 532 ; 
ri928] 2 W. W. R. 404 ; 22 Sask. L. R. 
395.— CAN. 


sp. Benevolent interpretation. 1 — 
Clarke v. Wentworth Stores, Ltd., 
[1928] 2 D. L. R. 796.— CAN. 

•r. “ Industry ” — Farming.) — Farm- 
ing Is an “ industry ” within Work- 
men’s Compensation Act, R. S. B. C. f 
1924. — Hindley v. Burns (1933), 48 
B. 0. R. 73.— CAN. 


•t. .] — A steam tug, engaged in 

towing in a river, is an “ industry ” 
within New Brunswick Workmen’s 
Compensation Act. — Hablett v. 
Workmen’s Compensation Board, 
£1936] 2 D. L. R. 110 ; 5 F. L. J. (Can.) 


sw. .] — Bakery is an “in- 
dustry ” within Workmen’s Compensa- 
tion Act (Ont.). — Wiznosri v. Peter- 
off, {1938] 2 D. L. R. 205 ; O. R. 
113.— CAN. 


PART XIV. SECT. 2, SUB-SECT. 1.— A. 

a I. .1 — Lynch v. Limerick 

County Council, [1926] I. R. 1 76. — IR. 

a li. Workgang collected dt paid 

by foreman .] — A steamship oo. em- 
ployed a number of dock labourers, 
without the Intervention of a stevedore 
or other independent contractor, to 
unload their vessel at a rate of re- 
muneration 1 which depended, not on 
the days or hours worked by each man, 
but on the number of tons of grain 
taken off the vessel. The rate of 
remuneration for the work to be done 
was a fixed sum per ton. & the aggre- 
gate amount was paid by the oo. to 
certain representatives of the men, 
who divided it equally amongst those 
who had done the work. There were 
66 men, divided into 8 gangs of 7 men 

J.S. 


each. One member of each gang was 
called a “ foreman,” 'but he did the 
same work & received the same 
remuneration as the other men. While 
unloading the vessel one of these men 
was fatally Injured, & his dependants 
claimed compensation. Reaps, con- 
tended that they had no control, &, in 
fact, exercised no control or super- 
vision over the men’s work, & that, 
in view of all the facts, the deceased 
was not a workman in their employ- 
ment within the meaning of the Act. 
The judge found as a fact that he was 
a workman in their employment : — 
Held : there was evidence to support 
tho finding of the judge. — Scanlon v. 
Hartlepool Skatonia Steamship Co., 
Ltd. (No. 2) (1928), 22 B. W. C. C. 
945.— IR. 

oi. Nurse. J — Held: not within 

Act 25. 1914. — Lowe t>. Bruce (1926), 
47 N. L. R. 459.— S. AF. 

o ii. “ Domestic service .**] — A 

worker who resided at his own home 
was employed by a retired manu- 
facturer to do gardening & attend 

g enerally to the wants of the latter’s 
ouaehold, & while engaged in cutting 
a branch oil a tree in his employer’s 
garden fell & suffered injuries from 
which he died : — Held : deceased was 
engaged in “ domestic service ” within 
Workers Compensation Act. 1922. — 
Gough v . Chapman, {19301 N, Z. L. R. 
81.— N.Z. 

o III. Voluntary work — Assisi • 

once by neighbour. H-Applt. & reap, 
were neighbouring farmers. Applt. 
being ill, asked reap, to look after his 
farm for a few days while be went 
away. Resp. consented, but no re- 
muneration was discussed. During 
the harvesting of applt. *s crop resp. 
was removing an obstruction from the 
harvester when the horses, being 
restive on account of the proximity of 
a bush fire, moved on, & resp.’s hand 
was caught in the machinery & 
injured : — Held : there was no con- 
tract of service. — Williams v. Good- 
win, [1928] W. A. L. R. 107.— AUS. 


e lv. Pupil at private hospital . ] — 

Pltf. a pupil -dietician, was employed 
by deft, hospital, a private institution, 
at a small weekly salary, & was Injured 
by an accident in the hospital, caused 
by the fall of a domb -waiter or hoist 


27 


which she wan operating Held : 
the hospital was an “ establishment ” 
& pltf. a “ workman ” within 
sect. 1 (i), (w) of Workmen’s Compensa- 
tion Act, It. 8. o., 1927, — Jarvis v. 
Oshawa Hospital, [1931] 4 D. L. R. 
914 : O. R. 482.— CAN. 

c v. Insurance aoenl.] — Held: 

deceased did not work under a contract 
of service & was therefore not a 
“ worker.” — Paoe v. Australasian 
Temperance <fc General Mutual 
Life Assurance Society, Ltd., [1930] 
W. C. R. 140. —AUS. 

o vi. Jockey .] — A jockey, while 

riding for fee or reward in a hurdle 
race run under tho management of 
the Australian* Jockey Club at Rand- 
wick, received personal injury when his 
horse fell & broke its neck. Tho 
jockey's earnings were £2 10s. per week 
& he was entitled to claim compensa- 
tion from the Club In pursuance of 
Beet. 6 (10). He, however, claimed 
compensation from resp., a raoo- 
horse trainer & owner, alleging that he 
(appet.) was workiug under a contract 
of service with resp. ; that ho was 
a “ casual ” worker who had worked 
under successive contracts of service 
with two or more employers in the 
“ horse racing industry^’ ; & that his 
average weekly earnings should be 
deemed to be not less than tho living 
wage of £3 8s. 6d. in terms of sect. 14 (e). 
The Commission found that (1) appet. 
Jockey did not work under a “ con- 
tract of service ” with resp., who 
neither exercised nor retained con- 
trol over the manner in which appet. 
rode as a hurdle jockey in a measure 
sufficient to constitute the relationship 
of employer & employee ; & (2) on tho 
facts the claim under sect. 1 4 (e) failed. 
— Carter v. Murray, [1937] W. C. R. 
231.— AUS. 

•g. Mixed question of law & fad .] — 
The question whether a person per- 
forming labour Is a “ workman ” 
within Workmen’s Compensation Act, 
R. S. S., 1930, is a mixed question of 
law & fact, & the whole of such question, 
that part of it which is made up of 
fact as well as that part which consists 
of a proposition of law, is appealable. 
A person is not a “ workman ™ within 
the definition of ** workman ” Act 
unless there is the relationship of ser- 
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a contract of service, it was illegal under 
Truck Act, 1881, & he refused to exercise 
his discretion under sect. 3 (3) in favour of 
the injured naan. Appct. appealed : — Held : 
the matter was a question of fact for the 
oounty ct. judge, & there was evidence to 
support the conclusion to which he came. — 
Habdoastlb v. Smithson (1933), 26 B. W. 
O. 0. 162, C. A. 

2067. Add. Citations 136 L. T. 322 ; 20 B. W. 
0. 0. 189. 

Add. Annotation : — Refd. Watson v. Govern- 
ment Instructional Centre (Birmingham) 
(1928), 97 L. J. K. B. 696. 

2057a. Unemployed youth undergoing in- 

dustrial training — In Government instruc- 
tional centre.] — Held : not a workman 
within Workmen’s Compensation Acts. — 
Watson v. Government Instructional 
Centre, Birmingham (1926), 97 L. J. K. B. 
696 ; 139 L. T. 290 ; 44 T. L. R. 576 ; 72 Sol. 
Jo. 384 ; 21 B. W. C. C. 174, C. A. 

2057b. Film actress.] — An actress employed 

to perform in a crowd was injured during the 
making of a film. The county ct. judge 
iound that she had not entered into a contract 
• of service, but was only employed to render 
certain services, & therefore held that she 
was not a “ workman ” within the Act. 
‘The appct. appealed: — Held: there was 
evidence to support the finding & no mis- 
direction. Appeal dismissed. — Armour v. 
British International Pictures (1930), 
23 B. W. C. 0. 367. C A. 

2057c. Representative of firm payable by com- 

mission.] — Manufacturers appointed a man 
under a written agreement as their repre- 
sentative for a certain area, payment to be 
made by commission. By the terms of this 
agreement the manufacturers had the right in 
their discretion to refuse any order sent to 
them by the man or by customers obtained 
by him ; he was not during the continuance 
of the agreement to sell or deal in any other 
goods of the same class as those supplied 
by them except as their representative ; the 
price lists supplied to him were to remain the 
property of the manufacturers & were to be 
returned to them on the termination of the 
agreement ; he was to report “ at least three 
times each week (preferably daily) on the 
forms provided ” & “ to well & properly call 
upon all buyers in his territory.” The agree- 
ment was subject to one month’s notice 
on either side, unless the representative 
committed a breach of it, in which case dis- 
missal might be immediate. If ' there was 


any dispute regarding overlapping of 
territory, the matter was to be settled by 
arbitration, the arbitrator being the man- 
aging director for the time being of the 
manufacturing co., whose decision should 
be final : — Held : such an agreement con- 
stituted the relationship of principal & agent 
A was not a contract of service. The repre- 
sentative was not therefore a “ workman ” 
within the meaning of the Act. Appeal 
dismissed. — Petrie v. Red Bank Manu- 
facturing Co., Ltd. (1936), 28 B. W. C. C. 
423, C. A. 

2057d. Salvation Army officer.] — Applt., who 

was an officer in the Salvation Army, when 
working at the Army’s Hall fell over a bucket, 
& sustained injuries. She claimed compensa- 
tion under the Workmen’s Compensation 
Act : — Held : upon the construction of the 
“ orders & regulations for officers of the 
Salvation Army ” & of the form which set 
out applt. ’s rights & duties, & which was 
signed by applt. when she became an officer 
of the Salvation Army, the relationship 

• between applt. & the General of the Salva- 

. tion Army was a purely spiritual, & not a 
contractual, one, & the fact that appct. 
received money for her maintenance accord- 
ing to a scale & that deductions had been 
made therefrom for a pension fund did not 
affect that relationship. Applt. was there- 
fore not a “workman” within 1925 Act, s. 3, 
& was not entitled to compensation under 
that Act. — Rogers v . Booth, [1937] 2 All 
E. R. 751 ; 156 L. T. 487 ; 53 T. L. R. 741 ; 
81 Sol. Jo. 418 ; 30 B. W. C. C. 188, C. A. 

2057e. Hospital nurse.] — Appct., who was a 

fully qualified hospital nurse, was employed 
as a temporary nurse in a hospital owned & 
controlled by reaps. Appct. had been 
instructed by the sister in charge of the ward 
in which she was working to prepare & apply 
to a patient an antiphlogLstine poultice. 
While appct. was heating the preparation 
it exploded & caused injuries to appct. in 
respect of which she claimed compensation. 
It appeared from the evidence that appct. 
was subject to the rules & regulations of the 
hospital as to the times of sleeping, meals A 
recreation, & was generally under the control 
of the matron. When in the ward appct. 
was subject to the control of the sister in 
charge of the ward, & she was carrying out 
the instructions of the sister when the acci- 
dent happened. The matron said that the 
sister would give the nurse instructions as to 
what was to be done during her absence. 
In case of disagreement as to the method of 


v&nt & master between him & the 
person by whom he is employed. — 
Cassidy v. Blaine Lake Rural 
Telephone Co., Ltd.* [1033) 3 

W. W. R. 641.— CAN. 


si. Person recetotno public relief from 
municipal corporation. ] — Ontario w ork - 
men's Compensation Act applies to 
municipal corpus., Sc a person receiving 
public relief from 
r * workman." — Hu 

London, [196511 . 

0^^71935) 3 D. L. k 39 , O. R. 


m snob a corpn. Is 
[uiMBETP v. City o 
1 D. L. It. 300 ; o 


sp. VaHd contract of service — Work 
in breach of Sunday Observance Act.b— 
Appct. was a commercial traveller 
who on a Sunday afternoon journeyed 
from M. to U., a distance of 97 mues, 


in his employer’s motor oar, for the 
purpose of there soliciting an order for 

E tas for his employer. On the return 
mey, owing to a defect in the steer- 
gear of the motor oar which appct. 
was driving, he sustained personal 
injury causing him incapacity for work, 
& claimed compensation. Liability 
was denied by resp., its defence being 
based, inter aWo, on the Sunday 
Observance Act. 1677, The Com- 
mission found that appct. was a ** work- 
man," & at the time of the happening 
of the injury was in the course of his 
employment “ doing worldly labour, 
business or worke " of his ** ordinary 
calling " on a Sunday afternoon. The 
work In question oould lawfully have 
been performed on some day or night 
other than Sunday. It was performed 


on a Sunday for business convenience. 
He was committing a breach of the 
Sunday Observance Act, 1677, by per- 
forming work on a Sunday, but was 
doing what be was employed by reap, 
to do, notwithstanding the illegality 
of snob work. The Commission 
exercised its judicial discretion under 
sect. 40 of Workers* Compensation Act, 
1926-1939, In favour of appct., & 
dealt with the matter as if appct. had 
at the time of the injury been “ a 
worker under a valid contract of ser- 
vice.** The injury having arisen out 
of & In the course of appct. worker’s 
employment with resp., an award of 
compensation was made. — Sawyer «u , 
Amalgamated Electrical & Battery 
Xngzmssbb, LID., 11335] W. O. B. 
331.— m 
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carrying out the sister’s orders the nurse 
would be obliged to obey the sister’s 
instructions. In a claim for compensation 
under the Workmen’s Compensation Act the 
county ct. judge sitting as arbitrator made an 
award in favour of resps. on the ground that 
appot. was not a “ workman ” within the 
• meaning of the Workmen’s Compensation 
Act, the contract between her & resps. being 
one for services & not of service. Upon 
appeal to the Ct. of Appeal : — Held : appct. 
was a “ workman ” within the Workmen’s 
Compensation Act, as she was working under 
a contract of service with resps., & therefore 
was entitled to compensation in respect of 
her injuries, which were caused by an 
accident arising out of & in the course of her 
employment. — W ardell v. Kent County 
Council, [1938] 2 K. B. 708 ; [1938] 3 All 
E. R. 473 ; 108 L. J. K. B. 350 ; 159 L. T. 
337 ; 102 J. P. 432 ; 54 T. L. R. 1026 ; 82 
Sol. Jo. 003 ; 30 L. G. R. 554 ; 31 B. W. C. C. 
200, C. A. 

2057f. Employment by trustee.] — A farm 

carried on by apct. & his brother failed to pay 
its way & at a meeting of creditors it was 
resolved that a deed of assignment of the 
business to a trustee should be drawn up. 
On Aug. 10, 1937, the deed was signed & the 
creditors appointed a trustee of the deed 
who had power to appoint a manager of the 
farm & to pay him for his services. A 
creditor asked what wages were to bo paid 
to a manager & the reply was that chat 
would be left to the committee. The trustee 
at the date of the deed of assignment & until 
the end of Aug. was in Scotland. Apct. went 
on working the farm until Aug. 18 when in 
the course of the work he suffered an accident 
<fc was totally incapacitated. Apct. claimed 
' to be a workman employed by the trustee & 
to be entitled to compensation for his in- 
capacity from the accident. The trustee in 
giving evidence at the arbn. stated that he 
was told by his solr. that apct. wanted £2 12*. 
a week & he then stated “ I was empowered 
to do what I liked, & I did it, & in turn I 
employed Mr. S.” (the clerk to apct.’s solrs.) 
“ to act for me.” He also said in his evi- 
dence that the £2 12*. was not remuneration 
but a compassionate allowance & that Mr. S. 
knew that apct. was acting as manager of the 
farm, & had asked him to send in monthly 
accounts. He also said that apct. was bound 
to follow his, the trustee’s, instructions. The 
county ct. judge found a sa fact that apct. 
was employed as a servant of the trustee 
& made an award of compensation. The 
Trustee appealed ; — Held : there was no 
evidence to support the finding of the county 


ct.^ judge, as apct. had failed to prove that 
on the day of the accident he had entered 
into a contract of service with the trustee so 
as to make him a workman employed by the 
trustee witliin the meaning of the Act. 

Appeal allowed. Leave to appeal to House 
of Lords refused. — Easdown v. Cobb (1938), 
31 B. W. C. C. 248, C. A. 

2067a. Termination of employment by wreck.]— 
A deck hand signed on under a running 
agreement for a voyage to the Iceland fishing 
grounds in Nov. After encountering bad 
weather the vessel ran aground in the early 
morning on a desolate section of the coast of 
Iceland. The crew remained on board for 
four & a half hours exposed to strong, cold 
winds & rain before the master ordered the 
abandoning of the vessel at 9 a.m. They 
waded fifteen to twenty yards through the 
surf, which was between knee & waist deep, 
& then set out to obtain aid. The deck hand 
was in good health, & one of the best of the 
party. They were without food, & had to 
cross several deep streams, encountering 
heavy sandstorms on the way. At 1.30 p.m. 
the deck hand stumbled in one of these 
streams & was completely submerged, after 
which he lost heart & strength, & by 2.16 p.m. 
was losing consciousness & unable to walk. 
He was carried by his companions until dark, 
when the party huddled together for warmth 
* under a sandbank. At dawn the deck hand 
was found to be dead. To a claim by his 
widow for compensation the employers 
answered that he was no longer in tneir 
employment at the time of the accident. 
The county ct. judge found that death was 
due to personal injury by accident arising 
out of & in the course of the employment, 
& made an award in favour of the dependants. 
The employers appealed, & argued that by 
Merchant Shipping Act, 1894 (c. 00), s. 158, 
& Merchant Shipping (International Labour 
Conventions) Act, 1925 (c. 42), s. 1 (1), the 
employment terminated when the vessel was 
wrecked : — Held : there was evidence to 
support the finding, & such finding did not 
run counter to the argument put forward by 
the employers founded on the Merchant 
Shipping Acts. — Mavbr v . “Salon” Ship 
Owners (1929), 22 B. W. C. 0. 424, 0. A. 

2079a. Not born within normal period of 

gestation.] — A claim for compensation in 
respect of such a child : — Held : rightly 
rejected. — R ace v. Wardsend Steel Co. 
(1927), 20 B. W. C. C. 200, C. A. 

2086. Add. Citations : — 90 L. J. K. B. 135 ; 130 
L. T. 290 ; 19 B. W. C. C. 457. 

* Add. Annotation: — Refd. Ward v. Dorman, 
Long & Co., [1933] 2 K. B. 068. 


PART XIV. SECT. 2, SUB-SECT. 1.— 
E. (b). 

2068 ▼. .] — Members of a crew 

hiring a vessel for a fishing enterprise 
under the quarter-lay system are not 
“ workmen. — E rickson v . Swim 
Bros.. Ltd., [1936] 4 D. L. R. 851.— 
CAN. 

2068 vi. — — .] — Pltfs.. engaged in 
fishing, worked on a “lay,” under 
which they received as remuneration 
a certain share of the proceeds of the 
fishing, after certain expenses had been 
deducted; the boats 8t nets being 
owned or chartered by deft. oo. 
Deft. oo. deducted from the gross 
earnings of pltfs. the workmen’s com- 


pensation assessments calculated upon 
the basic rate for each year fixed by 
the Workmen’s Compensation Board. 
In this industry the Board during at 
least eight yean of the period in 
question collected "less than the basic 
rate : — Held : the relationship between 
the parties was that of employer Sc 
employee, thereby bringing them all 
under the Act. — B ilan v. Canadian 
Fishing Co., Ltd., [1938] 3 W. W. R. 
123 ; 4 D. L. R. 803 ; 53 B. C. R. 
241.— CAN. 

PART XIV. SECT. 2, SUB-SECT. 3,— A. 

2086 L Of widow of workman — 

Workman not the father. h~Held : the 
word " child " Includes 


c hildr en of the worker, but does not 
include other people’s children to whom 
he stands in loco parentis . — Clarkson 
V. COBRIMAL BALGOWNIE COLLIERIES, 
Ltd. (1928), 28 S. R. N. S. W. 683; 
46 N. 8. W. W. N. 184.— AUS. 

■a. Brother — Whether half-brother 
included .) — The term ** brother ” in 
its primary sense means a brother of 
the whole blood, A it is only in a 
secondary A extended sense that the 
term is deemed to include a brother 
of the half blood. Whether the term 
Is to be taken in its primary or 
secondary sense depends in each case 
upon the oontext in which It Is found. 
In Urn Workmen’s Compensation Act, 
which is a quasi-penal, statute, the 
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2086ft, Adopted child.] — A workman & his wife 
obtained an order under Adoption of Children 
Act, 1926 (c. 29), to adopt a child. Eighteen 
months afterwards the workman was killed 
by an accident arising out of & in the course 
of his employment within 1926 Act, sect. 1 : 
— Held: the effect of the adoption order 
was not to make the adopted child stand 
to the workman for all purposes in the position 
of a child bora to him in lawful wedlock ; it 
did not constitute the child a member of the 
workman’s family within sect. 8 of 1926 Act, 
& accordingly no compensation was payable 
by the employers in respect of the adopted 
child as a dependant on the earnings of the 
deceased workman. — Ward v. Dorman, 
Long & Co., Ltd., [1933] 2 K. B. 658 ; 120 
L. J. K. B. 636 ; 149 L. T. 298 ; 49 T. L. R. 
612 ; 77 Sol. Jo. 484 ; 26 B. W. C. C. 394, 
C. A. 

Annotation : — Overd. Coventry Corpn. v. Surrey County 
Council, 11035 J A, O. 199. 

.] — Sec, now , Adoption of Children 

(Workmen’s Compensation) Act, 1934 (c. 34). 

2111. Add, Annotations : — Folld. Bloor v. Ship 
Sutton (1926), 20 B. W. C. C. 12. Consd. 
Jackson v, Canham (1936), 28 B. W. C. C. 30. 

2112a. .] — A father brought a claim for com- 

pensation on the ground of his partial de- 
pendency on the earnings of his deceased son. 

- The county ct. judge held on the facts that 
the family had enough or the ordinary 
necessaries of life without any contribution 
from the son, & dismissed the father’s applica- 
tion. The father appealed : — Held : the 

existence of dependency was a question of 
fact for the judge, & there was no mis- 
direction. — Malcolm v. South Garesfield 
Colliery Co., Ltd. (1930), 23 B. W. C. C. 
44, C. A. 

2112b. ,] — A dustman employed by a Dis- 

trict Council had always supported his wife 
& children out of the wages received from his 
employers. He became the putative father 
of an illegitimate child, & then worked at 
odd jobs outside his contract of employment 
with the Council, giving anything he so made 
to the mother of the illegitimate child. As 
a result of an accident arising out of & in the 
course of his employment with the Council, 
he died. The Council admitted liability & 

S aid into ct. a lump sum as compensation to 
le dependants. A claim to a share in that 
sum was made on behalf of the illegitimate 
child. The county ct. judge found that the 
illegitimate child was not dependent on the 
deceased’s earnings under his contract of 
employment with the Council : — Held : it 
was a question of fact for the county ct. 
judge, & there was evidence to support his 
finding. — Griffith v. Williams Port- 
madoo Urban District Council (1932), 26 
B. W. C. 0. 46, C. A. 

2118a. Validity of marriage— Onus of proof.] — 
A workman was killed leaving dependent 
upon his earnings a woman who claimed to 
be his wife & a daughter of the woman by a 
former marriage. On a claim for com- 


pensation made by these two persons the 
employer disputed liability on the ground 
that they were not members of the deceased’s 
family within 1926 Act, sect. 4 (3). He put 
forward as the lawful wife of the deceased 
one A., who had gone through a form of 
marriage with the deceased in 1895. To this 
the applicants answered that such marriage 
was invalid, A. being herself a married 
woman at the time. At the hearing A. was 
called as a witness, & it was proved that A. 
had married D. in 1882, but tnat in 1887 D. 
deserted her & had never been heard of since. 
The county ct. judge held that in order to 
succeed appets. must displace the validity of 
the 1895 marriage, & in order to displace the 
validity of that marriage they must prove 
that D. was alive in 1896. He found that 
they had failed to prove that D. was alive in 
1895, & made his award in favour of the 
employer. Appets. appealed : — Held : it 
was a question of fact for the judge & there 
was no misdirection. Appeal dismissed. — 
Monckton v. Tarr (1930), 23 B. W. 0. C. 
604, C. A. 

2118b. Right of arbitrator to use knowledge of 
local conditions.] — Applts. were the father 
& mother & two sisters of a coal-cutter who 
was fatally injured by an accident arising 
out of, & in the course of, his employment in 
resps.’ collieries. The family lived together, 
<fc applts. claimed to -be partial dependants 
of the deceased, whose earnings were £3 2s. 4 d, 
a week. The father received 26s. unemploy- 
ment benefit, & the two sisters earned respec- 
tively 21s. 8 d. & 19s. 3d. a week. The total 
sum of £6 9s. 3d. a week was handed to the 
mother, who spent it on maintaining the 
family, but by the workman’s death it was 
reduced to £3 6s. lid. On an application 
by applts. for compensation the arbitrator 
found that 17s. per week per person in a 
family in the class & position of applts. was 
sufficient for the provision of ordinary neces- 
saries of life, & in arriving at this conclusion 
he took into consideration the evidence & 
his judicial knowledge of local conditions & 
of the wages of miners in the district. In 
the result the arbitrator awarded a lump sum 
to the mother, who was admitted by reaps, 
to be a partial dependant, but he awarded 
no compensation to the other applts. on the 
ground that they were not to any extent 
dependent on the deceased : — Held : within 
reasonable limits the arbitrator was entitled 
to use his own judicial knowledge properly 
applied, & he was entitled to come to the 
decision at which he had arrived. — Keane 
v . Mount Vernon Colliery Co., I/td., 
[1933] A. C. 309 ; 102 L. J. P. C. 97 ; 149 
L. T. 73; 49 T. L. R. 300; 77 Sol. Jo. 
167 ; 26 B. W. C. C. 246, H. L. 

2114. Add. Annotations : — Consd. Fife Coal Co. 
v. M‘ Arthur (1920), 96 L. J. K. B. 330. 
Expld. Welsh Navigation Steam Coal Co. v. 
Evans, [1927] A. 0. 834. Consd. Keane v. 
Mount Vernon Colliery Co., [1933] A. O. 309. 
Refd. Jackson v . Canham (1936), 28 B. W. 
C. C. 30. 


term 44 minor brother ** in soot. 2 (1) (d) 
of the Aot means a minor brother of 
the whole blood, & does not include a 
minor half-brother . — Re Maung Kyan 
( 1930), I. L. R. 9 Ran. 46.-~lNX>. 


•o. Adopted child ,] — An adopted 
daughter of a Hindu is not a 
“ dependent •• within eeofc. 2 (1) (d) of 
Workmen's Compensation Act, 1923. — 
Re Mu\sm Ram (1931), I. L. R. 12 
Lah. 058.— WD. 
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C. (a). 

2100 III. .] — Caskt t>. (JRICY 

County Council, [19291 N. Z. L. K. 
126. — Nwfc. 
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2115. Add . Annotations : — Consd. Fife Coal Co. 
v. M ‘Arthur (1920), 96 L. J. K. B. 330 ; 
Welsh Navigation Steam Coal Co. v. Evans, 
[1927] A. C. 834 ; Keane v. Mount Vernon 
Colliery Co., [1933] A. C. 309 ; Jackson r. 
Canham (1936), 28 B. W. C. C. 30. 

2117. Add. Annotations ; — Consd. Welsh Naviga- 
tion Steam Coal Co. v . Evans, [1927] A. C. 
834 ; Keane v. Mount Vernon Colliery Co., 
[1933] A. C. 309 ; Jackson v. Canham (1935), 
28 B. W. 0. C. 30. 

2118. Add. Annotations : — As to ( 1) Apprvd. Keane 
v. Mount Vernon Colliery Co., [1933] A. 0. 
309. Refd. Welsh Navigation Steam Coal 
Co. v. Evans, [1927] A. 0. 834. As to (2) 
Refd. Welsh Navigation Steam Coal Co. v. 
Evans, [1927] A. O. 834. As to (3) Refd. 
Gregson v. Swift (1936), 29 B. W. C. C. 160. 
As to (4) Refd. Nugent v. Londonderry Col- 
lieries (1929), 141 L. T. 619. 

2120a. .1 — The expression “ ordinary 

necessaries of life ” in Workmen’s Compensa- 
tion Act, 1925 (c. 84), s. 4, indicates food, 
clothing, & shelter, but does not extend to 
such a thing as savings out of the surplus 
in earnings. — Welsh Navigation Steam 
Coal Co. v . Evans, [1927] A. C. 834 ; 90 
L. J. K. B. 900 ; 137 L. T. 775 ; 43 T. L. R. 
730 ; 71 Sol. Jo. 094 ; 20 B. W. C. C. 537, 
H. L. ; revsg. S. C. sub nom. Evans v. Welsh 
Navigation Steam Coal Co. (1926), 90 
L. J. K. B. 290, C. A. 

Annotations : — Apld. Malcolm v. South Garosfleld Colliery 
Co. (1930), 23 B. W. O. C. 44 ; Keane v. Mount Vernon 
Colliery Co., [1933] A. C. 309. Refd. Jackson r. Canham 
(1935), 28 B. W. O. C. 30. 

2127a. Probability of future support.] — A cab- 
driver was regularly employed at £2 5s. 
per week but, on the death of that employer, 
remained out of work for eighteen months. 
At the end of that time he obtained occasional 
employment driving to funerals, but his 
wages at this form of work only averaged 
5s. a week. On returning from driving to 
a funeral he fell from the seat of his cab, & 
died from a fracture of the skull. At the 
time of his death he was wholly. & his 
widow mainly, dependent on a son’s assist- 
ance. On a claim for compensation brought 
by the widow, as a dependant, the county 
ct. judge, in making an award in favour of 
the employer, said that he must be satisfied 
that there was a partial dependency at the 
time of death before he could speculate as 
to what the future might or might not bring 
forth. The dependant appealed : — Held : the 
probability of the workman, if he had lived, 
regaining full employment, & once more 
supporting the dependant being a factor 
to be considered in deciding whether there 
was dependency, & it being doubtful whether 
this factor had been taken into account, the 
case must go back to the county ct. judge 
to consider such a probability. — Lee v. 
Munro (1928), 98 L. J. K. B. 49 ; 140 L. T. 
129 ; 72 Sol. Jo. 779 ; 21 B. W. C. 0. 401, C. A. 

Annotation : — Consd. Nugent v. Londonderry Collieries 
(1929), 141 L. T. 619. 

2128a. Probability of Increase In earnings.] — Held : 
.in deciding whether dependency existed at 
the death the probability that but fdr the 
accident the deceased’s earnings would have 
increased between the date of the accident 
& the date of his death may be taken into 
account. — Nugent v. Londonderry Col- 
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lteribs, Ltd., [1930] 1 K. B. 169 ; 99 
L. Jt K, B. 34; 141 L. T. 019 ; 46 T. L. R. 
023 ; 22 B. W. C. 0. 474, C. A. 

2134. Add. Annotation : — As to (2) Consd. Athey v. 
Pickerings (1920), 00 L. J. K. B. 260. 

2137a. Wife in asylum.] — On the death 

of a workman, who was a labourer, killed by 
an accident arising out of & in the course of 
his employment, a claim was made for com- 
pensation under the Act on behalf of the 
widow as dependent on the earnings of the 
deceased workman. The widow, for two 
years before the accident, had been in an 
asylum suffering mentally from the after 
effects of childbirth. On the hearing of the 
arbn. in the county ct. no medical evidence 
was given as to the condition then of the 
widow, or of the probability or possibility of 
her future recovery. The county ct. judge 
held that there was no intention shown by 
deceased of bringing the legal relation of a 
husband to a dependent wife to an end, & he 
said that it was common knowledge that in 
many cases women whose mental condition 
had been deranged by childbirth did recover. 
The asylum authorities, after consideration 
of the circumstances that the workman was 
only earning £2 7s. Id. a week & was helping 
to support his mother A had a child to whose 
maintenance he was contributing, made no 
claim during his lifetime or after his death, 
but on an application the county ct. judge 
ordered an arbn. in which the widow was to 
be represented. The employers appealed : — 
Held : the county ct. judge, without medical 
evidence, could not find a probability of the 
widow’s recovery, or that there was any 
evidence upon which a finding of dependency 
could be based. — Bacon v. Longrakb Spar 
Co., Ltd. (1931), 146 L. T. 116; 24 B. W. 
C. C. 432, C. A. 

2143. Add. Annotations : — Consd. Bacon v. Long- 
rake Spar Co. (1931), 140 L. T. 115. Folld. 
Peters v. Overhead, Ltd. (1934), 27 B. W. 
C. C. 190. Refd. M‘ Arthur v. Fife Coal Co. 

* (1920), 19 B. W. C. C. 009; Lee v. Munro 
(1928), 98 L. J. K. B. 49; Brazewell v . 
Emmott & WaUshaw (1929), 140 L. T. 003 ; 
Nugent v. Londonderry Collieries (1929), 141 
L. T. 619. 

2143a. .] — A workman, in 1931, 

deserted his wife & family, who had to be 
maintained by the Poor Law .Authorities. 
He was subsequently killed by accident 
arising out of & in the course of his employ- 
ment when working under an assumed name. 
The widow, after learning the facts in 1934, 
brought a claim on behalf of herself & her 

* children for compensation as dependants. 
The county ct. judge held on the facts that 
there was no dependency or any reasonable 
probability of dependency & made his 
award for the employers. The widow ap- 
pealed : — Held : the question of dependency 
was one of fact <fc could not be presumed from 
the legal obligation to support. There was 
evidence to support the finding of fact & no 
misdirection. — Peters v. Overhead, Ltd. 
(1934), 27 B. W. 0. C. 190, C. A. 

2143b. Motive of marriage immaterial — Marriage 
while In dying condition.] — In 1913, the sister 
of the wife of a workman came to live with 
both of them. In 1916 the wife died & the 
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sjjster-in-law stayed on as the workman’s 
housekeeper* becoming entirely dependent 
on him for her support. In Dec. 1925, the 
workman was operated on for scrotal 
epithelioma, but resumed work in June, 1926. 
In Mar. 1928, he was certified as suffering 
from an industrial disease Sc underwent 
another operation. In Apr. he went to 
hospital, but was discharged after four days 
on the ground that his case was incurable, 
Sc it was then thought that he was in a dying 
condition. On June 7, he married his sister- 
in-law with the view of making her a 
dependant within the Act. On July 21, 
*1928, he died. At the time of his death he 
was in receipt of a weekly payment of com- 
pensation from his employers. ' The widow 
claimed compensation on the ground of total 
dependency. The county ct. judge found 
that the widow would not have been a 
dependant at the time of his death but for 
the accident. Sc, therefore, refused com- 
pensation. The widow appealed : — Held : 
appct. having proved that, if the workman 
had not been incapacitated from earning 
wages, she would at the time of his death 
have' been totally dependent upon him, & 
having also proved that at that time she was 
,ln fact his wife, she was entitled to an award. 
The fact that she married him after ho had 
become incapacitated was immaterial, & 
•any motive she may have had for marrying 
him was irrelevant. — B raze well v. Emmott 
Sc Waixshaw, Ltd. (1929), 140 L. T. 603; 
46 T. L. R. 194 ; 73 Sol. Jo. 126 ; 22 B. W. 
0. 0. 162, 0. A. 

Annotation: — Apld. Nugent r. Londonderry Collieries, Ltd. 

(1929), 141 L. T. 619. 

2146. Add. Annotations : — Consd. Bacon v. Long- 
rake Spar Co. (1931), 146 L. T. il5. Refd. 
Lee t?. Munro (1928), 98 L. J. K. B. 49. 

2161. Add. Annotations : — Consd. Bacon v. Long- 
rake Spar Co. (1931), 146 L. T. 116. Refd. 
Lee v. Munro (1928), 98 L. J. K. B. 49. 

2161. Add. Annotation : — Consd. Thompson r. 
London Sc North Eastern Ry. Co., [1036] 
2 K. B. 90. 


2166a. .] — A workman, when 

on shore, which was about three months in a 
ear, lodged with his married sister & paid 
er 80 8. a week, Sc he also paid her £1 a week 
whilst at sea, out of which, after paying the 
expenses of his keep, she made a profit. 
The county ct. judge found that the sister 
was partially dependent on his earnings: — 
Hsld : it was a question of fact. Sc there 
was evidence to support the finding, Sc no 
misdirection. — B loor v. Sutton (Owners) 
(1926), 20 B. W. 0. C. 12, 0. A. 

2167. Add. Citation 19 B. W. C. 0. 394. 

Add. Annotations : — Folld. Shotts Iron Co. v. 
Curran, [1929] A. C. 409. Refd. Ward v. 
Dorman, Long Sc Co., [1983] 2 K. B. 658. 

2169. Add. Annotation : — Refd. Ropner S.S. Co. v . 
Morgan, Miller v. Morgan, [1936] 1 K. B. 1. 

2170a. After payment into court — Death 

before award.}— -A fireman employed on a 
ship by applts. lost bis life on Nov. 16, 1933, 
when the ship foundered, his dependants at 
that date being his wife Sc his father Sc mother, 
Sc applts. on Jan. 2, 1934, paid £300 (less £10 
' which they had advanced to the father Sc 

* mother) into ct. under rule 61 of Workmen’s 
Compensation Rules, 1926, with an admission 
of liability. On Jan. 10, 1934, the fireman’s 
wife died. On Apr. 21, 1934, the county ct. 
judge awarded £100 to the fireman’s father 
Sc mother Sc £200 to tKe personal representa- 
tive of his widow Sc refused an application 
by the employers for repayment to them of 
any part of the sum paid into ct. On an 
appeal by the employers against the award 
of £200 to the widow’s personal representa- 
tive : — Held : the effect of sect. 2 (3) of 
1926 Act, Sc rr. 7 Sc 61 of Workmen’s Com- 
pensation Rules, 1926, was that the award 
of £200 to the widow’s personal representa- 
tive should be discharged & that sum should 
be repaid to applts. — Ropner S.S. Co., Ltd. 
v. Morgan, Miller v. Morgan, [1936] 1 
K. B. 1 ; 104 L. J. K. B. 1 ; 161 L. T. 318 ; 
50 T. L. R. 448 ; 78 Sol. Jo. 472 ; 27 B. W. 
C. C. 222, C. A. 


PART XIV. SECT. 2, SUB-SECT. 2.— 
c. (o) a. 

■d. ** Unmarried daughter ** — Widow.) 
— " Unmarried daughter " In Work- 
men's Compensation Act. e. 2 (1) (d), 
includes a widowed daughter. — Sole- 
man Bibi v. East Indian Ry. (1933), 
I. L. R. 60 Cal. 820. — IND. 


PART XIV. SECT. 2, SUB-SECT. 2.— 
0. (o) Ui. 

2154 ifi. Sum leas than 

east of own maintenance .) — There Is no 
inferenoe of partial dependency in the 
case of a member of the workman's 
family who contributes to a family 
pool, entirely spent upon the neces- 
saries of life of the whole family, a sum 
less than the proportion of the fund 
actually spent upon his own neces- 
saries, while retaining surplus earnings 
sufficient to allow him to contribute 
his whole proportion. — Elliot v. 
Gow Harrison Sc Co. (1629), 22 
B, W. a a 854,— SOOT. 

si. Mother having pension .} — A son 
lived with his mother & up to the year 
1928, had contributed to her mainte- 
nance*; the upkeep of the home. After 
1928 the earnings of the son. who was 
a waterslder, fell away. Sc his average 
earnings for the three years prior to 
the accident resulting in his death were 


about £1 15s. 6d. weekly. His mother 
had a pension of £2 weekly. The son 
engaged in certain activities which 
contributed in some degree to the up- 
keep of the home, but these were in- 
capable of estimate In terms of money : 
— Held ; on the evidence, the mother 
was not a dependant or the son. — 
Mann v. Adelaide Stevedoring Co., 
Ltd., [1935] S. A. S. R. 123.— AUS. 

PART XIV, SECT. 2, SUB-SECT. 2.— 
C. (o) iv. 

k 1. Meaning of “ unmarried.**] 

— On the construction of ° unmarried 
sister" In Workmen's Compensation 
Act . — Held : although ordinarily “ un- 
married ” means a person who has 
never been married, the expression 
is susceptible of meaning “ a sister 
whose husband is not alive at the time 
when the question arises ** ; if the 
surrounding circumstances indicate 
that the word was intended to be used 
in the statute in that sense. — Mus- 
8AMMAT Mon BaI t?. AGENT, NORTH- 
WESTERN Railway (1931), I. L. R. 
12 Lab. 223.— IND. 


PART XIV. 8ECT. 2, SUB-SECT. 2.- 
D; 

eg. On death of workman .] — An 
award of " the sum of |1,800 payable 
In monthly instalment* of #20" does 
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not terminate at death . — Be Morris- 
sey, 11935) 3 D. L. R. 260 ; 9 M. P. R. 
209 ; 5 F. L. J. (Can.) 36.— CAN. 

PART XIV. SECT. 3, SUB-SECT. 1.— A. 

■f. Factory manager. }— Pltf . brought an 
action under Deaths by Accidents Com- 
pensation Act. 1908, claiming damages 
in respect of tne death of her husband 


who had been employed ae manager of 
deft. *s factory. Apart from deceased, 
seven. Sc sometimes eight, persons were 
employed In connection with the 
factory. The manager's salary was 
over £400 a year, with free house Sc 
other allowances ; he had supervision 
5c control of the other employees, with 
power to dismiss men. Sc to engage 
men. generally with the approval of tne 
managing directors ; he was responsible 
for the entire working of the factory Sc 
for the quality of the produce manu- 
factured ; it was his duty to give 
advice, when necessary, to suppliers. 
Sc he had to watch the overrun. He 
did a mat deal of manual work ae 
part or his Job. Application was 
made under sect. 52 of Workers* Com 
pensation Act, 1922, to have the 
question determined whether deft, 
was liable to pay compensation under 
that Act in respect of deceased’s death. 
Sc, If eo, to have such compensat ion 
asKseed . — Held ; deceased was "a 
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2178. Add, Annotations : — As to (1) Distd. Lee v. 
Breckm&n (1928), 138 L. T. 610. Consd. 
Smith v. Stepney Corpn. (1929), 22 B. W. 0. C. 
451* 

2179a. Expenses.] — Applt., a traveller em- 

ployed by reaps., had been engaged at 
a salary of £450 a year, but subsequently 
rasps, by a letter agreed at his request to 
show his remuneration as being £160 salary 
& £300 for expenses. Applt. met with an 
accident & applied for compensation. The 
county ct. judge found that the agreement 
in the letter was a thing done for income tax 
purpose, & that applt.’s earnings must be 
treated as £450 a ye ar, & that he was not a 
workman within Workmen’s Compensation 
Acte : — Held : as there was no evidence as 
to what applt.'s expenses in fact were, the 
judge’s decision was right. — Skidmore v , 
Bullock, Lade & Co., Ltd. (1928), 44 
T. L. R. 575 ; 21 B. W. O. O. 199, O. A. 

2181* Add. Annotation : — Refd. Summers v. 

Rhondda Urban District Council, [1938] 3 
All E. R. 585. 

2187. Add. Annotation : — Refd. Trim v. Gillett 
(1983), 26 B. W. O. 0. 157. 

2189a. .] — A farm labourer, aged sixty - 

seven, did general farm work for a farmer. 
He worked when he liked at a rate of 3s. Qd. 
a day. Sometimes he worked three days a 
week, sometimes four, sometimes one. Some 
weeks he did no work at all. While cutting 
a hedge for the farmer he fell & injured him- 
self. After hearing the evidence the county 
ct. judge found that the labourer was not a 
“worknmn ” within the Act. The work- 
man appealed : — Held : it was purely a 
question of fact for the county ct. judge. — 
Trim v . Hillett (1933), 26 B. W. C. 0. 157, 
0. A. 

2199. Add. Annotations : — As to (1) Consd. Nimmo 
v. Thomas Jones (Estates), Ltd. (1929), 22 
' B. W. C. C. 642. Folld. Farleigh v. Parker Sc 
Lang (1980), 23 B. W. C. 0. 490. 

2202. Add. Annotation : — Consd. Farleigh v. 

Parker Sc Lang (1930), 23 B. W. C. 0. 490. 

2208. Add. Annotation : — Refd. Farleigh v, 

Parker Sc Lang (1930), 23 B. W. 0. C. 490. 

2204a. .] — A casual labourer was em- 

ployed by a builder in the doing of the repairs 
to the roof of a farmhouse Sc was paid by the 
hour. The farmer, for whom the repairs 
were being done, suggested to the builder 
that when the job was finished the builder’s 
men should assist in removing the branch 
of a tree which was overhanging & damaging 
the roof. The builder agreed, but nothing 
was said as to terms. The work on the roof 


having been finished at dinner-time, the 
labourer climbed the tree, Sc in the course 
of sawing the branch, fell off the tree & was 
injured. He claimed compensation from the 
builder Sc the farmer in the alternative. The 
county ot. judge found as facts that the 
contract of service between the labourer Sc 
the builder came to an end at dinner-time Sc 
that there was an implied contract that the 
farmer should pay the labourer for his 
labour, Sc held that, although the labourer’s 
employment was of a casual nature, the 
lopping of the tree was work done for the 
purposes of the farmer’s trade or business. 
He therefore made an award for the labourer 
against the farmer. The farmer appealed : — 
Held : there was evidence to support the 
findings Sc no misdirection. Appeal dis- 
missed. — Farleigh v. Parker Sc Lang 
(1930), 23 B. W. C. 0. 490, 0. A. 

2204b. Decorating premises.] — A woman 

who made her living by letting furnished 
rooms met a painter Sc whitewasher in the 
street Sc told him that her house needed 
whitewashing. He agreed to do the job. 
After working on the job for a few days he 
was unable to continue as he had contracted 
dermatitis by using caustic soda for the 
washing. He was certified by a certifying 
surgeon as suffering from an industrial 
disease & claimed compensation. The county 
ct. judge held that the painter’s employment 
was of a casual nature, & that he was em- 
ployed otherwise than for the purposes of 
the employer’s trade or business Sc made his 
award for resp. Appct. appealed : — Held : 
it was a question of fact tor the judge, Sc 
there was no misdirection. Appeal, dis- 
missed. — Nash v. Nani (No. 2) (1932). 25 
B. W. C. 0. 275, 0. A. 

2206a. .] — Hardoastle v . Smithson, No. 

2054a, ante. 

2212. Add. Annotation : — Distd. Templeton v. 
Parkin Wm. & Oo. (1929), 140 L. T. 619. 

2213a. Jobbing glazier — Supplying own tools.] 

— Held : there was evidence to support the 
finding of the county ct. judge that appct. 
was an independent contractor. — Williams 
v . Larsen, Ltd. (1928), 21 B. W. 0. 0. 339, 
0. A. 

2210. Add. Citation : — subsequent proceedings, 15 

B. W. 0. 0. 257, 0. A. 

Add. Annotations : — Consd. Templeton v. 

* Parkin Wm. & Oo. (1929), 140 L. T. 519. 
Refd. Williams v. Larsen (1928), 21 B. W. 

C. 0. 339. 

2216a. Club collector.] — A club collector 

was appointed by a co-operative society 


person employed otherwise than by 
way of manual labour." — Simms v. 
Rangitikbi Co-operative Dairy Oo., 
Ltd., [1934] N. Z. L. R. 238.— N JL 

FART XIV. SECT. 8. SUB-SECT. 2.— A. 

t l. Nurst.b—Etid : employed 

to perform work of a oasua] nature. — 
LOWS v . Bruce (1906), 47 N. L. E. 
469. — 8. AT. 

PART XIV. SECT. 8, SUB-SECT. 4. 

sd. Accident abroad — Service to be 
substaniiatty performed teithin territorial 
limit*.}— A. workman Is entitled to 
claim compensation In the Free State 
under Workmen’s Compensation Act. 
1906, where both he Sc his employer 


are resident & domiciled In the Free 
State & the contract of service wm 
made, & the service was substantially 
to be performed In, the Free State, 
although the accident in respect or 
which the claim arises occurred outside 
the territorial limits of the Free State. 
— Keegan v . Dawson, [1934] L R. 
232 ; 27 B. W. C. 0. Supp. 136.— 1R. 

PART XIV. SECT. 8, SUB-SECT. 6. 

2213 iv. *- .J— Deceased 

Sc his partner contracted with applt, to 
out & cart 1,000 cubic feet ot clay at 
6s. 3d. per cubic yard. They used 
their own tools & lorry, paid their own 
assistants, 8c worked when they liked, 
the only stipulation being that they 
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had to deliver sufficient clay to keep 
the pottery working. Applt. indicated 
what part of the pit the day was to be 
taken from & where the loads were to 
be dumped at the pottery. Deceased 
was killed by a fall of clay in the pit : — 
Held : deceased was an independent 
contractor. — W est Australian Pot- 
tery Co., Ltd. «. Neil, [1928J W, A. 
L. R. 105.— AUS. 

c I. .] — Pltf. engaged with 

deft, to sink a well at an agreed rote 
per foot. Deft, exercised no control 
or direction over pltf. In the execution 
of the work, pltf. being an expert well- 
sinker: — Held : pltf* wm an inde- 
pendent contractor*— Drnxow *. Bell, 
[1927) N. Z. L. R. 140.— N.Z. 
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Sc received a shilling in the pound on 
all contributions collected by him. The 
society reserved the right to terminate the 
appointment with or without notice, Sc pro- 
hibited the collector from canvassing for any 
other firm in competition with the society. 
He was not obliged to work on any particular 
day or hour Sc, provided he did not keep 
money over the week-end, could pay in 
money collected whenever he pleased Sc at 
any branch. He could not go on holiday 
without the consent of the society. He was 
given further elaborate written instructions 
which dealt in detail with the method in 
which he should carry out his duties. The 
county ct. judge found that the collector 
was a workman & not an independent con- 
tractor ; — Held : the question was one of 
fact Sc there was evidence to support the 
finding Sc no misdirection. Appeal dis- 
missed. — Hobbs v. Royal Arsenal Co- 
operative Society, Ltd. (1930), 144 L. T. 
10 ; 23 B. W. C. C. 254, C. A. 

2220. Add. Annotations : — Consd. Roberts v. 

Gardner (1928), 21 B. W. C. 0. 154. Refd, 
Hobbs v. Royal Arsenal Co-operative Society 
(1930), 144 L. T. 10. 

2220q. .] — A co., who carried on the business 

of manufacturing cutlery, let out the grinding 
of knives to one T. on a verbal agreement, 
terminable by a month’s notice on either 
side. Under this agreement T. occupied a 
part of the co.’s premises, for which he paid 
rent, Sc was provided with power, water, 
light, Sc coal. He on his part provided the 
necessary labour, grinding wheels & other 
- accessories. He could employ & dismiss 
what men he liked, & the co. could not object 
to any workman ho employed except by 
terminating the agreement. Work was given 
out to him by the co.’s foreman at agreed 
prices & he made his profit out of the prices. 
He was allowed to do the work in his own way 
& in his own hours. He was not paid over- 
time, Sc had a key of the room in which he 
worked. The co. had first claim on his 
time Sc their foreman frequently came to see 
how the work progressed, but gave no 
directions. If the work had to be finished 
in a certain time, he was bound to finish it 
in that time, the co., if necessary, directing 
him to work overtime or get extra assist- 
ance. When work was slack, he was allowed 
to take in work for other firms, but the co.’s 
work continued to take precedence. His 
National Health Insurance cards were stamped 
by the co. In 1919 he had been paid com- 
pensation by the co. for an accident. In 
Oct. 1927, he ceased working regularly & 


on Jan. 24, 1928, he was certified as suffering 
from silicosis. On a claim for compensation, 
the county ct. judge held on these facts that 
T. was employed under a contract of service 
Sc was a workman entitled to compensation. 
The co. appealed : — Held : there was no 
evidence of any right on the part of the co. 
to control Sc direct how the work was to be 
done. The man was an independent con- 
tractor Sc not a workman within the meaning 
of the Act. — Templeton v. Parkin Wm. Sc 
Co., Ltd. (1929), 140 L. T. 619 ; 22 B. W. 
C. C. 110, 0. A. 

2220b. Plumber.] — A plumber who did odd 

jobs was engaged by a farmer to do various 
repairs. On one day he reglazed a skylight ; 
on another day, with the assistance of the 
farmer, he repaired a water-pipe. On the 
second occasion the farmer suggested that 
the plumber should do some repairs to the 
roofs of a cottage Sc farmhouse Sc said that if 
he required help he could have the loan of a 
farm labourer, but no arrangement was made 
as to price or time of payment. For these re- 
pairs the plumber brought his own tools Sc pro- 

* vided his own sand Sc cement, but the farmer 

* supplied a ladder. On the third day of the 
job the plumber fell off the ladder Sc was 
injured. On a claim for compensation the 
county ct. judge found that the plumber was 
an independent contractor Sc not a workman 
within the Act. Appct. appealed* : — Held : 
the finding was supported by the evidence Sc 
there was no misdirection. Appeal dis- 
missed. — Oldroyd v . Turner (1935), 28 
B. W. C. C. 369, C. A. 

2225. Add. Annotation : — Refd. Murphy v. Hender- 
son & Glass (1930), 23 B. W. C. C. 91. 

2227a. .] — The beneficiaries under the 

will of J. formed themselves into a limited 
co. for the purpose of managing testator’s 
estate consisting of a large amount of house 
property. Under its memorandum & arts, 
of assocn. it had power to carry on, inter alia , 
the business of builders, contractors, Sc 
dealers in building materials. The co. 
employed a contractor to do certain house 
repairs. A labourer employed by the con- 
tractor on this work was injured by the 
collapse of a scaffolding, Sc claimed com- 
pensation from the co. on the ground that 
the agreement with the contractor had been 
entered into in the course of or for the pur- 
poses of its trade or business Sc relied on the 
powers given the co. by its memorandum Sc 
arts. The county ct. judge found as a fact 
that, notwithstanding the memorandum Sc 
arts., the co. was formed for the purposes of 
managing the estate Sc making a distribution 


2220 1. - Engagement at weekly 

wages.] — Reap., requiring a sewerage 
system & a hot & cold water supply 
put into the house, got into com- 
munioation with appct., who was a 
plumber, 8c be agreed to do the work. 
He was to be paid £4 4«, a week for 
doing it, & it was to take dx weeks. 
Appct. ’« son occasionally helped appct., 
& the £4 4s. a week was to include any 
help that the son might give. Heap, 
also employed “ a handy man M at 6s. 
a day & another man to assist appct., 
8c she paid both these men. Before 
beginning the work appct. went to the 
house, which was vacant. & measured 
up what it would take to do the work. 
He dictated a list of the materials 
required, 8c these were ordered, & 


reap, paid for them* A friend of 
rosp.’e, a farmer, showed appct. where 
to lay the pipes & where the bath was 
to be put. Reap. on one occasion 
sjpoke to appct. about the line one 
drain would take as regards certain 
flower beds, but did not tell him where 
to run the drain. Otherwise appct. 
was left to himself as to how he would 
do the work. During the course of 
the work appct. was injured : — Held : 
there was dear evidence that appct. had 
entered into a contract of service at 
the weekly wage of £4 4s. for the period 
required for completing a specified 
work, & accordingly appct. was entitled 
to compensation. — I/OGUE «. Pent- 
land, [1930)1. R. 6; 23 B. W.O.C. 646. 
— IR. 


PART XIV. SECT. 4, SUB-^pCT. 1. 

q i. Grantor of a right to take 

timber .] — An agreement whereby a 
landowner grants to another the 
right of access to his land to take 
timber therefrom for which the 
grantee pays a royalty is not a contract 
or M part of or a process in the trade 
or calling ” of a farmer within Workers' 
Compensation Act, s. 13. 8c conse- 
quently the landowner is not a principal 
& cannot be made jointly 8c severally 
liable with the grantee pursuant to the 
provisions of that sect. — Michalick e. 
McGregor. [1929J N. Z. L. R. 245.— 
N.Z. 
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among the beneficiaries. He held that the 
oo. was not carrying on a trade or b usin ess 
& was not, therefore, liable to pay com- 
pensation as a principal under sect. 6. The 
workman appealed: — Held : the nature of 
the purposes for which the co. was formed 
was a question of fact for the county ct. 
judge. The finding was supported by the 
evidence Sc there was no misdirection. — 
Nimmo v . Thomas Jones (Estates), Ltd. 
(1029), 22 B. W. C. 0. 642, C. A. 

2229* Add. Annotation : — Distd. Watson v. Govern- 
ment Instructional Centre (Birmingham) 
(1928), 97 L. J. K. B. 590. 

2282a. Limited company managing estate of de- 
ceased.] — Nimmo v. Thomas Jones (Estates), 
Ltd., No. 2227a, ante. 

2234a. .] — M., Ltd., agreed to deliver a crane 

to H. & G. & to provide a skilled erector & 
the necessary unskilled assistance for its 
erection at their works. The erector sent by 
M., Ltd., was given authority to engage 
unskilled assistance but had no express 
authority to engage or pay for overtime. 
The crane was late in delivery & H. & G. 
pressed the erector of M., Ltd., to erect it as 
quickly as possible. The erector, therefore, 
asked the wages clerk of H. & G. whether a 
foreman in the regular employment of H. & 

G. could remain & work overtime on a 

Sat. afternoon. The foreman duly worked 
overtime as an unskilled assistant Sc was 
paid by the erector. On the following 
Tues. one of the partners of H. Sc G. pressed 
the erector to work overtime again <fe, after 
a discussion as to which of them shouiu pay 
for overtime, suggested that the erector had 
better have the foreman as before. The 
partner called the foreman, & the following 
conversation took place between the partner 
Sc the foreman : “ C., the erector, wants you 
to stay. Will you help ? ” “ Yes, I will.” 

“The same arrangement as Sat.” On the 
same day the partner wrote a letter to M., 
Ltd., in which he said, “ We have instructed 
your foreman to work overtime to-night & 
our foreman will help him. . . . We, of 
course, will debit you with the cost of our 
man’s time.” At 9 p.m. that night the 
foreman fell from a ladder while assisting in 
the erection of the crane <fe was killed. 

H. Sc G. Sc M., Ltd., were each made resps. 
to an application for arbn. by the dependants 
of deceased workman. The county ct. judge 
found that the workman had ceased his 
employment with H. Sc G. on the Tues. 
at 5 p.m. Sc was then engaged by M., Ltd. 


He made an award for appcts. against M., 
Ltd. M., Ltd., appealed : — Held : there 
was misdirection, Sc no evidence to support 
the finding of a fresh contract of service with 
M., Ltd. The contract of service with 
H. Sc G. was still subsisting at the time of 
the accident, Sc the workman was lent or let 
on hire within sect. 5 (1), & therefore H. Sc G. 
remained liable. — Murphy v. Henderson Sc 
Glass (1930), 23 B. W. O. C. 91, C. A. 

2238. Add. Annotation : — Refd. Geddes v. Dun- 
fermline District Committee (1927), 20 

B. W. C. 0. 815. 

2239. Add. Annotation : — Consd. Nimmo v. 

Thomas Jones (Estates), Ltd. (1029), 22 
B. W. C. C. 642. 

2243. Add. Annotation : — Consd. Nimmo v . 

Thomas Jones (Estates), Ltd. (1929), 22 
B. W. C. C. 642. 

2256. Add. Annotation: — Refd. Geddes v. Dun- 
fermline District Committee (1927), 20 

B. W. C. C. 815. 

2261. Add. Annotations: — Consd. McFarlane v . 
Hutton (Stevedores) (1920), 90 L. J. K. B. 
357. Refd. Muscroft v. Stewarts Sc Lloyds 
(1928), 21 B. W. C. C. 274; Collinson v. 
Manvers Main Collieries, Ltd. (1937), 30 
B. W. C. C. 280. 

2264. Add. Annotations Apld. McFarlane v. 
nutton (Stevedores) (1920), 96 L. J. K. B. 
357 ; Ferguson v . Shotts Iron Oo. (1927), 20 

B. W. C. C. 741. Consd. Walker v. Bairds Sc 
Dalmellington , Ltd. (1935), 153 L. T. 322. 
Apld. Collinson v. Manvers Main Collieries, 
Ltd. (1937), 30 B. W. 0. C. 280. Consd. 
Ormond v. Holmes Sc Co., [1937] 2 All E. R. 
795. Refd. Flanagan v . Ackers Whitley 
(1920), 19 B. W. C. C. 399; Raeburn v. 
Lochgelly Iron Sc Coal Co. (1926), 20 B. W. 

C. C. 637 ; Muscroft v. Stewarts Sc Lloyds 
(1928), 21 B. W. C. C. 274 ; Wiles v. Eller- 
man’s Wilson Line (1928), 21 B. W. C. C. 
194 ; Brown v. Aveling Sc Porter (1929), 
22 B. W. C. C. 105 ; James v. Patridge 
Jones Sc John Paton, Ltd. (1932), 25 B. W. 
C. C. 328 ; Treloar v. Falmouth Docks Sc 
Engineering Co. (1932), 147 L. T. 271; 
Walker v. Brown (John) Sc Co. (1932), 25 
B. W. C. C. 166. 

2265. Add. Annotations: — -Consd. Lander v. British 
United Shoe Machinery Co. (1933), 170 L. T. 
Jo. 7. Distd. Lander v. British United Shoe 
Machinery Co. (1933), 102 L. J. K. B. 768. 
Consd. Martini;. Finch, [1937] 2 All E. R. 031 ; 
Ironmonger v. Vinter (1938), 31 B. W. 0. C. 
90. 


2232 1. Foreigner resident abroad — 
Accident to workman in this country .) — 
Soanlon e. Hartlepool Seatonia 
S.S. OO., Ltd. (No. 1), 11922] 1. R. 96.— 
1ft. 


iv. Contract to keep employee covered 
by compensation — Failure to transmit 
name to Board — Liability of employer.) 
— An employer contracted to keep an 
employee covered by workmen’s com- 
pensation. After an accident the 
Board decided that the claimant was 
disentitled to recover solely because 
the employer had failed to transmit 
his name to the Board : — Held : this 
adjudication was conclusive, & the 
employer was liable to his employee. — 
Bkbq v. Pigeon Timber Co., Ltd., 
[1934] 3 D. L. R. 124 ; O. R. 357.— 
CAN. 


•w. Workmen’s Compensation Board 
— Liability to medical- practitioner .) — 
An injured workman is entitled to 
such medical & surgical aid as may 
be necessary, & the Board is liable to 
the medical practitioner as a matter 
of statutory duty, not contract. — 
Fleck v. workmen's Compensation 
Board, [1934] 3 D. L. It. 301; 8 
M. P. R. 33.— CAN. 


sz. Levy of Board — Priority .) — The 
levy of the Workmen's Compensation 
Board under a Provincial Statute has 
priority over the claim of a bank on a 
security under Bank Act, R.S.C., 1927. 
— Workmen's Compensation Board 
v. Royal Bank, [1935] 2 D. L. R. 250; 
8 M. P. R. 482: affd. [1936] S. C. R. 
560 ; 4 D. L. R. 9 ; 6 F. L. J. (Can.) 
195.— CAN. 
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o 1. Erecting electric cable for 

railway company .] — Rabia v. Great 
Indian Peninsular Ry. ( 1 928), I. L. R. 
53 Bom. 203.— IND. 

PART XIV. SECT. 4, SUB-SECT. 3.— D. 

sa. Workman receiving weekly pay - 
ments from contractor — Workman son 
of contractor.) — Held : although the 
contractor explained that he would 
not have made the payments but for 
the fact that the workman was his 
son, the facts justified the arbitrator 
in finding that the son had elected to 
take his father as his debtor In the 
obligation to pay compensation, & be 
was barred from claiming against the 
principal. — Geddes v. Dunfermline 
District Committee, [1927] S. C. 797 ; 
20 B. W. C. C. 815.— SOOT. 
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2270a. — — .} — A railway signalman died on 

Feb. 28, 1081, from pneumonia following a 
chill. It was alleged by his widow that on 
Feb. 20, 1981, which was a fine, dry day, 
after the end of his shift the relief man found 
him drying his cardigan at the cabin fire. 
It was the practice at the close of a shift to 
leave a clean bucket of water in the cabin 
Sc it was alleged that the deceased workman 
got wet Sc could only have got wet by falling 
with the bucket when climbing the steps of 
the signal cabin. On a claim ror compensa- 
tion by the widow the county ct. judge in 
making his award said that if he were to find 
that deceased had met with an accident or, 
supposing there to have been an accident, 
that that accident had contributed to his 
death, he would be going into the realms of 
guess, conjecture, or surmise. He therefore 
made his award for the employer. The 
widow appealed : — Held .* it was entirely a 
question of fact for the county ot. judge & 
mere was no misdirection. Appeal dis- 
missed. — Bowles v. Southeen By. Co. 
(1931), 24 B. W. 0. C. 478, 0. A. 

2270b. — v •] — -A- market porter alleged that 

he had strained his back while carrying a box 
of oranges. The county ct. judge found that 
•he was suffering from muscular rheumatism 
unconnected with any strain or accident 
Sc made an award dismissing his claim for 
♦compensation. The workman appealed : — 
Held: it was a question of fact for the 
county ct. judge Sc there was no misdirection. 
Appeal dismissed. — Rogeirs v. Dan Wuille 
Sc Oo., Ltd. (1935), 28 B. W. C. C. 498, C. A. 

2274a. Inhalation of dust.] — A workman inhaled 
' a cloud of dust which burst from the machine 
at which he was working & collapsed. He 
was then found to be suffering from a disease 
of tho silicosis type which was neither 
scheduled as an industrial disease nor came 
within any silicosis scheme. There was 
evidence that the cloud of dust had aggravated 
the disease. The county ct. judge found 
that the incapacity was due to an accident 
& made an award in favour of the workman. 
The employers appealed : — Held : there was 
evidence to support the findings Sc no mis- 
direction. — Breen v. Morgan Crucible Oo., 
Ltd. (1933), 20 B. W. 0. C. 368, 0. A. 

2274b. Blister.] — A collier, after having been no 
strike for four months, during which time 
his hands had softened, returned to work in 
soft coal, when he experienced a general 
soreness of the hands. After a week he 
began to work in hard coal & within a few 
days his. left hand became blistered. When 
the hand became very tender he was treated 
by the ambulance man who broke a blister 
& sent him to his doctor. His doctor found 
sepsis beneath the blister. As a result the 
workman was incapacitated from work for 
five weeks & claimed compensation for those 


five weeks from his employer on the ground 
that the formation of that particular blister 
during a particular shift was a personal injury 
by accident. The county ct, judge, on the 
ground that he could not hold that the form- 
ing of an unbroken blister in the course of 
heavy manual work was either fortuitous or 
unexpected, dismissed the application. The 
workman appealed : — Held : it is not neces- 
sary for a workman who alleges that he has 
been injured by accident arising out of & 
in the course of his employment to show that 
the injury which he has sustained is not one 
which might naturally be expected from the 
work which he was doing in the condition in 
which he was. The workman, having proved 
that this particular blister was a particular 
event happening at a particular time in the 
course of his employment, was entitled to 
compensation. — C ollinson v. Manverb Main 
Collieries, Ltd. (1937), 30 B. W. C. C. 280, 
C. A. 

Annotation : — Refd. Anwell v. Enfield Highway Co-operative 
Assoon., Ltd. (1938), 31 B. W. C. 0. 160, C. A. 

2276. Add. Annotations : — Consd. Walker v. Bairds 
& Dalmellington, Ltd. (1935), 153 L. T. 322. 

* Reid. Raeburn v. Lochgelly Iron Sc Coal Co. 
(1926), 20 B. W. O. C. 847; Bradley v. 
London Sc North Eastern By. Co. (1931), 145 
L. T. 30. 

2278. After this case add 

.] — See, also , No. 2281, post. 

2281. Add. Annotation : — Consd. Bradley v. 

London & North Eastern Ry. Oo. (1931), 
145 L. T. 30. 

2284. Add. Annotations ; — Consd. Walker v. Bairds 
<te Dalmellington, Ltd. (1935), 153 L. T. 322 ; 
Smith v. Cornhill Insurance Co., [1938] 3 
All E. R. 145. Reid. Raeburn v . Lochgelly 
Iron & Coal Oo. (1920), 20 B. W. O. 0. 637. 

2285. Add. Annotation : — Consd. Dixon v . Ayre- 
some S.S. Owners (1930), 99 L. J. K. B. 250. 

2288. Add. Annotation : — Consd. Walker v . Bairds 
Sc Dalmellington, Ltd. (1935), 153 L. T. 322. 

2287. Add. Annotation : — Consd. Walker v. Bairds 
<fc Dalmellington, Ltd. (1935), 153 L. T. 322. 

2288. Add. Annotation : — Consd. Walker v. Bairds 
Sc Dalmellington, Ltd. (1935), 153 L. T. 322. 

2297. Add. Annotation : — Dlstd. Lee v. Breckman 
(1928), 188 L. T. 010. 

After this case add . “ See, also, Nos. 2580- 
2589b, post:* 

2299. Add. Annotation : — Consd. Lee v. Breckman 
(1928), 138 L. T. 810. 

2800. Add. Annotations : — As to ( 1) Reid. Simpson 
v . London, Midland Sc Scottish Ry. Oo., 
[1931] A. C. 351. As to (2) Consd. Lee v. 
Breckman (1928), 138 L. T. 010 ; Holden v. 
Premier Waterproof Sc Rubber Co.* (1930), 
144 L. T. 519. 
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22S2 ia. S. P. Bkesand v. Northern 
S.8. Oo., Ltd., [1988} N. Z. L. R. 461.— 
N.Z. 

PART XIV. SECT. *. SUB-SECT. 1.- 

o. <4. 

•b. Heart failure caused by strain — 
No wide noe of eneessftto s treet* • 
Whether injury by accident .] — A work- 


man, who was employed as a brasher 
in a mine, bepya a shift at 11 p.m. 
on Deo. 36. It was the last shift of 
the year, & the man worked more 
rigorously than usual in order to finish 
early for his own p ur p o se s. About 
13.30 a.m. on Deo. 91, he complained 
of a pain in his side. He collapsed 
while at work about ten minutes later; 
& died shortly afterwards. Death was 
due to heart failure, caused by the 
strain of the whole work of the shift 


operating upon a diseased condition 
or the heart. Them was no proof of 
any particular or exceptional strain, 
& it was. not proved that the extra 
vigour with which the deoeaaed had 
been working caused his death:— 
Bud: the arbitrator was entitled to 
hold that the workman’s death was not 
caused by injury by ■“ accident ” within 
Workmen’s Compensation Acts. — 
Millar v. Comnenas Iron Oo., 

£1 mi 0. a (Ot. of Sees.) 439. — BOOT. 
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2801. Add. Annotation : — Raid. Smith v. Stepney 
Oorpn. (1929), 22 B. W. O. C. 461. 

2802. Add. Annotation : — Consd. Ormond v. 
Holmes & Co., [1937] 2 All E. R. 796. 

2804. Add* Annotations: — As to (2) Consd* 
Bradley v. London & North Eastern Ry. Co* 
(1931), 146 L. T. 30. Reid. Raeburn v. 
Lochgelly Iron & Coal Co. (1920), 20 B. W. 
C. C. 037 ; Ferguson v , Shotts Iron Co. 
(1927), 20 B. W. C. C. 741. 

2805. Add. Annotation : — Consd. Bradley v. 

London & North Eastern Ry. Co. (1931), 
146 L. T. 30. 

2807. Add. Annotation : — Reid. Timmins v. Brods 
worth Main Colliery Co., [1934] 2 K. B. 301“ 

2808. Add. Annotations : — As to { 1) Apld. Raeburn 
v . Lochgelly Iron & Coal Co. (1920), 20 
B. W. 0. 0. 037. Consd. Bradley v. London 
& North Eastern Ry. Co. (1931), 146 L. T. 
30 ; Collinson v. Manvers Main Collieries, 
Ltd. (1937), 30 B. W. C. C. 280. Reid. Fer- 
guson v . Shotts Iron Co. (1927), 20 B. W. C. C. 
741. Generally , Reid. Leary v. Deptford S.S. 
Owners (1936), 28 B. W. C. C. 236 ; Ormond 
v. Holmes & Co., [1937] 2 All E. R. 795. 

2309. Add. Annotations : — Consd. Cole v. L. & 
N. E. Ry. (1928), 21 B. W. C. 0. 87. Reid. 
Ferguson v. Shotts Iron Co. (1927), 20 
B. W. C. C. 741. 


2310. Add. Annotations : — Consd. Cole v. L. & 
N. E. Ry. (1928), 21 B. W. C. C. 87. Reid. 
Ferguson v. Shotts Iron Co. (1927), 20 
B. W. C. C. 741 ; Smith & Son v. Eagle Star 
& British Dominions Insurance Co. (1934), 27 
B. W. C. O. 1 ; Morgan v. Amalgamated 
Anthracite Collieries, Ltd., Hutchings v. 
Amalgamated Anthracite Collieries, Ltd. 
(1936), 28 B. W. Q. C. 368. 

2810a. Anthraoosls.] — A platelayer employed 

by a railway co. worked in t unn els on an 
average of two days a week. From May 10 
to Aug. 2, 1924, he was at work continuously 
in a long tunnel where a considerable amount 
of work was being done, & the full train 
service was running. On Aug. 2, he coughed 
up a lump of black stuff, & consulted a 
doctor, who, on Oct. 1, certified that he was 
suffering from anthracosis, a form of dust 
disease. He obtained light work as a 
gardener, but abandoned that on Oct. 9, 1925, 
& did no further work. No notice of any 
accident was given, nor was any claim made, 
until he commenced proceedings for an 
award some three years after he had given 
up work as a platelayer. The county ct, 
judge held appot. had not discharged the 
burden of proving that his past or present 
incapacity was due to injury by accident 
which arose out of or in the course of his 
employment by reaps. : — Held : the judge 
was bound in law to come to the conclusion 
to which he did, & there was no misdirection. 
— Cole v. London & Noeth Eastern Ry. 
Co. (1928), 21 B. W. 0 . O. 87, O. A. 


2811. Add. Annotation : — Retd. Ormond v. Holmes 
& Co., [1937] 2 All E. R. 795. 

2818. Add. Annotation: — Consd. Ormond v. 
Holmes & Co., [1937] 2 All E. R. 796. 

2814. Add. Annotation : — Held. Ormond v. Holmes 
A Co., [1987] 2 All E. R. 795. 


2814a. Paralysis.] — A blacksmith's striker who 
had followed this at times strenuous occupa- 
tion for years on Sept. 27, 1935, had a stroke 
at home. He returned to work on Oct. 9. 
On Dec. 20 he gradually became ill at work 
& collapsed at 10 a.m. The county ct. 
judge found on the medical evidence that 
the work the man was actually engaged on 
neither caused, nor contributed to, nor 
accelerated the second stroke & that he could 
not associate the second stroke with the work 
the man was engaged upon on Dec. 20 nor 
with any particular work done before then : — 
Held : the workman’s incapacity was due 
to disease no doubt aggravated by his work, 
but as it was impossible to point to any 
specific event that was responsible for his 
change in condition, there was no accident 
within Workmen’s Compensation Act, 1925, 
s. 1 (1 ). — Ormond v. Holmes & Co., Ltd., 
[1937] 2 All E. R. 796 ; 107 L. J. K. B. 21 ; 
167 L. T. 60 ; 63 T. L. R. 779 ; 81 Sol. Jo. 
478 ; 30 B. W. C. C. 254, C. A. 

Annotations Distd. Moore v. Tredegar Iron & Goal Co. 
(1938), 31 B. W. C. C. 359. Held. Ansell t\ Enfield High- 
way Co-operative Aseoen., Ltd. (1938), 31 B. W. C. O. 
150 ; Oates v. Fitz.william’s (Earl) Collieries Co., [1939J 
2 All E. R. 498. 

2316. Add. Annotations :— Apld. Flanagan v. 
Ackerp Whitley (1920), 19 B. W. C. C. 399. 
Consd. McFarlane v. Hutton (Stevedores) 
(1920), 90 L. J. K. B. 357. Distd. Ferguson 
v. Shotts Iron Co. (1927), 20 B. W. C. C. 741 ; 

. Muscroft v. Stewarts & Lloyds (1928), 21 
B. W. C. C. 274. Consd. Davis v London, 
Midland & Scottish Ry. Co. (1930), 23 
B. W. C. C. 308 ; Jones v. Blaenavon Co. 
(1931), 24 B. W. C. C. 148. Apld. Davies v. 
Vipond & Co. (1932), 146 L. T. 498 ; Treloar 
v. Falmouth Docks <fc Engineering Co. (1932), 
147 L. T. 271 ; James v. Partridge Jones & 
John Paton, Ltd. (1933), 26 B. W. C. C. 277. 
Consd. Walker v. Brown (John) & Co. 
(1932), 25 B. W. C. C. 160 ; Davis v. McNa- 
mara & Co. (1921), Ltd. (1932), 26 B. W. C. C. 
650 ; Walker v. Bairds & Dalmellington, 
Ltd. (1935), 153 L. T. 322 ; Whittle v. Ebbw 
Vale Steel, Iron & Coal Co., [1930] 2 All E. R. 
1221 ; Ormond v. Holmes & Co., [1937] 2 
All E. R. 795. Refd. Bradshaw v. Richard- 
sons, Wostgarth & Co. (1931), 24 B. W. C. 0. 
04 ; Hayman v. Pensford & Bromley Col- 
lieries (1921), Ltd. (1932), 25 B. W. C. C. 37 ; 
Hilton v. Billington & Newton, Ltd., [1930] 
3 All E. R. 292. 

2317. Add. Annotations : — Apld. McF&rlane v. 
Hutton (Stevedores) (1920), 90 L. J. K. B. 
357. Distd. Muscroft v. Stewarts & Lloyds 
(1928), 21 B. W. C. C. 274. Refd. Ferguson 
v. Shotts Iron Co. (1927), 20 B. W. C. C. 741 ; 
Hayman v. Pensford & Bromley Collieries 
(1921), Ltd. (1932), 25 B. W. 0. C. 37. 

2317a. Workman with heart disease — Death from 
strain.] — A workman, employed in a mine, 
exerted himself in the ordinary course of his 
employment in lifting & replacing the wheels 
of a tub which had left the rails. He imme- 
diately complained of pain. He went to 
work the following day, & on his way home 
fell dead. Death was due to the bursting 
of the right auricle, owing to the walls of the 
heart having steadily become thinner over a 
period of years. Medical evidence was given 
to the effect that the strain of lifting would 
tend to make the workman’s condition more 
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critical & so lead to the collapse. The county 
ct. judge held the workman’s death was 
caused by an accident, & he awarded com- 
pensation : — Held : it was a question of 
fact, as to which there was evidence to 
support the finding. — Flanagan v. Ackers 
Whitley & Co. (1920), 19 B. W. C. 0. 399, C. A. 

2317b. .] — A stevedore, who for many 

years had done his work without ailing, while 
employed unloading a ship had to fill a tub 
with iron ore, A at a certain point in the 
transit of the tub to deflect it so as to allow 
it to clear an obstacle. While pulling the tub 
into the right position he suddenly said 
“ Oh I ” & ceased work for a moment, but, 
recovering, put some iron ore into the tub, 
when he again felt ill & stopped. He lay 
down, & within half an hour from his saying 
“ Oh ! ” was dead. On a post mortem 
examination it was found that he suffered 
from coronary disease of the heart, which 
sooner or later would have caused death : — 
Held : death resulted from a strain incurred 
in the ordinary exercise of the man’s work, & 
this amounted to an accident, as to establish 
an accident it was not necessary to find a 
sudden or special strain, & an award should 
be made in favour of the dependant. — 
McFarlanb v. Hutton Brothers (Steve- 
dores), Ltd. (1926), 96 L. J. K. B. 357 ; 130 
L. T. 547 ; 20 B. W. 0. C. 222, C. A. 

Annotations : — Comd. Musoroft v. Stewarts & Lloyds (1928), 
21 B. W. 0. C. 274. Apld. Hore v. General Steam Naviga- 
tion Co. (1929), 22 B. W. C. C. 100. Expld. Davies r. 
Vipond & Co. (1932), 146 L. T. 408. Apld. James v. 
Partridge Jones Sc John Paton, Ltd. (No. 2) (1932), 25 
B. W. C. C. 328 ; Treloar v. Falmouth Docks & Engineer- 
ing Co. (1932), 147 L. T. 271. Folld. Moore v. Tredegar 
Iron 3c Coal Co. (1938), 31 B. W. 0. O. 359. Refd. Walker 
v. Brown (John) & Co. (1932), 25 B. W. C. C. 166 ; Whittle 
v. Ebbw Vale Steel, Iron & Coal Co.. [1930] 2 All E. R. 
1221 ; Oates v. Fitzwllliam's (Earl) Collieries Co., [1939] 
2 All E. R. 498. 

2317c. .] — A dock labourer left his home 

soon after 5 a.m., apparently in good health. 
Soon after reaching the docks where he was 
employed he felt unwell, but the attack 
passed off. At 6 a.m. he commenced work 
& was engaged with others in loading & un- 
loading bags of china clay & of sugar, each 
weighing from 1 to 2 cwt., carried in slings 
to from the ship. At 8,30 a.m. he had 
breakfast. He resumed work at 9 a.m. & 
was loading china clay. By piling the bags 
of clay one upon another he & his mates 
formed a temporary platform about 3 feet 
high, on which they received the slings. 
Bach sling carried eleven bags, which the 
men stowed in convenient position on the 
ship. The deceased man was minded to 
move one of the bags on the platform. He 
was sitting on another bag at the time. He 
raised his hook above his head in order to 
lay hold of the bag he wished to shift. Then 
he fell forward & died. The man suffered 
from heart disease, but the nature of the 
disease was uncertain. His panel doctor, 
who had died before the proceedings men- 
tioned* below, had given a certificate assign- 
ing the cause of death to myocarditis & 
syncope. In proceedings by the widow & 
sole dependant of the deceased workman, the 
county ct. judge held that there was not 
sufficient evidence of an accident arising out 
of or in the course of the man’s employment ; 
for that any slight musoular movement might 
have caused his death at any time, & that 


there was nothing fortuitous about it : — 
Held : on the evidence it could not be 
doubted that the work the deceased man was 
doing contributed to his death ; when that 
was proved it established that the death was 
due to an accident arising out of & in the 
course of his employment, unless the con- 
trary w as shown, &, in applying as the test 
the question whether the death was to be 
expected at any time, the county ct. judge 
had misdirected himself. — Falmouth Docks 
& Engineering Go., Ltd. v. Treloar, 
[1933] A. C. 481 ; 102 L. J. K. B. 708 ; 49 
T. L. R. 250 ; sub nom . Treloar v. Falmouth 
Docks & Engineering Go., Ltd., 148 L. T. 
507 ; 20 B. W. C. C. 214, H. L. 

Annotations : — Folld. Lochgelly Iron & Coal Co. v. Walken - 
sbaw (1935), 28 B. W. O. C. 230. Conid. Whittle v. Ebbw 
Valo Steel, Iron & Coal Co., [1936] 2 All E. R. 1221. Reid. 
Davis v. McNamara & Co. (1921), Ltd. (1932), 25 B. W. 
C. O. 550 ; Walker v. Bairds & DalmeUington, Ltd. (1935), 
153 L. T. 322 ; Moore v. Tredegar Iron & Coal Co. (1938), 
31 B. W. C. C. 359. 

2320. Add. Annotation : — Refd. Davis v. London, 
Midland & Scottish Ry. Co. (1930), 23 
B. W. C. C. 368. 

2321. Add. Annotation : — Refd. Timmins v. Brods- 

, worth Main Colliery Go. (1934), 50 T. L. R. 

458. 

2322a. Death from strain.] — A workman who* 

at the time of his death & for some time 
before, had been suffering from disease of 
the coronary arteries, collapsed & died ten 
minutes after he had stopped working as a 
dipper in the galvanising department of the 
resps.’ works. His widow accordingly made 
a claim for compensation against the resps. 
upon the ground that the death was caused 
by accident arising out of & in the course 
of his employment : — Held : the county ct. 
judge had not misdirected himself in law, & 
there was evidence to support his finding of 
fact, that the work & the disease together 
contributed to his death. — Partridge Jones 
<fe John Paton, Ltd. v . James, [1933] A. 0. 
501 ; 102 L. J. K. B. 700 ; 148 L. T. 553 ; 49 
T. L. R. 233 ; 77 Sol. Jo. 100 ; sub nom. James 
V. PARTRTDGB J ONE8 & JOHN PATON, LTD., 
26 B. W. C. C. 277, H. L. 

Annotations : — Folld. Loehgelly Iron Sc Coal Co. v. Walken- 
Bhaw (1935), 28 B. W. C. C. 230. Consd. Whittle v. Ebbw 
Vale Steel, Tron & Coal Co., [1936] 2 All E. R. 1221 ; 
Ormond v. Holmes Sc Co., [19371 2 All E. R. 795. Refd. 
Walker v. Bairds Sc DalmeUington, Ltd. (1935), 153 
L. T. 322 ; Hilton v. Billlngton Sc Newton, Ltd., [1936] 

3 All E. R. 292 ; Moore t>. Tredegar Iron & Coal Co. (1938), 
31 B. W. O. C. 359 ; Oates v. FitzwiUiam’6 (Earl) Collieries 
Co., [1939] 2 All E. R. 498. 

2322b. .] — A brusher, employed in a 

colliery, was engaged in his ordinary work 
on night shift. He had been trying to bring 
down part of the roof at which he was 
working. He had just decided that it was 
too hard to bring down with the pick & 
that he would require to fire a shot Jo bring 
it dqwn, when he felt a pain in his chest & 
a choking sensation in his throat. There- 
after, with the help of a companion, a shot 
was prepared &> fired. He was able to carry 
on with his work intermittently, but felt 
sick & complained of pain. He went home 
before the shift was over & never worked 
since. The workman filed a request for 
arbn. At the hearing the Sheriff-Substitute 
found the workman had had sudden heart 
failure due to two causes : (a) the bad state 
of the heart & arteries, As (6) the heavy brush- 
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mg work on which he had been engaged 
during the shift. He accordingly made an 
award qf compensation in the workman’s 
favour. The employer appealed. In answer 
to certain questions put by the judges of the 
First Division the arbitrator reported that 
there was a definite change in the condition 
of the workman after the night in question, 
that he had suffered from an attack of cardiac 
insufficiency which was suddenly manifested 
while he was engaged in strenuous physical 
exertion & the capacity of the heart was 
severely damaged, & that as a result of the 
cardiac breakdown the workman had been 
since that date & continued to be totally 
incapacitated for work. The First Division 
on the resumed consideration of the case 
affirmed the determination of the sheriff- 
substitute. The employer appealed to the 
House of Lords : — Held : upon the findings of 
the Sheriff-Substitute the case could not 
be distinguished from the cases of Falmouth 
Docks & Engineering Co. v. Treloar , No. 
2317c, & Partridge Jones & John Paton , Ltd. 
v. James , No. 2322a. Appeal dismissed. 

The hard work on which the claimant 
was engaged induced the breakdown of his 
enfeebled heart. This involved a definite 
change in his condition on Apr. 29 (Lord 
Tomlin). — Lochgelly Iron & Coal Co., 
Ltd. v. Walkenshaw (1935), 28 B. W. C. C. 
230, H. L. 

2327. Add. Annotations : — As to ( 1) Refd. Raeburn 
v. Lochgelly lion & Coal Co. (1920), 20 B. W. 
C. C. 037 ; Ferguson v. Shotts Iron Co. 
(1927), 20 B. W. C. C. 741 ; Biad>y v. 
London & North Eastern By Co. (193i), 145 
L. T. 30. | 

2829. Add. Annotation : — Folld. Bradley v. 
London & North Eastern Ry. Co. (1931), 
146 L. T. 30. 


2329a. ,} — Bradley v. London & North 

Eastern Ry. Co., No. 2737a, post. 

2331a. .] — A workman, employed as a 

ripper, was subject to the disease of osteo- 
periostitis, rendering his bones brittle & even 
liable to a spontaneous fracture, but he was 
able to do his work, & in 1919, by an accident 
whilst so employed, suffered a fracture of his 
right femur. He received compensation, but 
in 1920 resumed work, & continued so to 
work until 1924, when the seam on which he 
was employed was shut down & he ceased to 
work. In Aug. 1925, he was out for a walk, 
& after walking two or three miles & while 
standing still his right tibia suddenly snapped, 
& he claimed compensation for the injury, on 
the ground that it was attributable to the 
accident suffered by him in 1919. The 
medical theory advanced was that, after the 
injury suffered from the accident in 1919, the 
muscles of the leg became inelastic, & if he 
slipped his power of recovering himself would 
be affected. There was no evidence that 
he did slip when the tibia snapped in Aug. 
1925. The county ct. judge held the injury 
was due to the first accident in 1919, « 
awarded compensation : — Held : there was 
no evidence to support the finding, & the 
award must be set aside. — Whrrin v . 
United National Collieries, Ltd. (1920), 
20 B. W. C. C. 106, C. A. 

2330. Add. Annotations : — DJstd. Lawrence v. 
Matthews (1924), Ltd. (1928), 97 L. J. K. B. 
758. Consd. Lee v. Breckman (1928), 138, 
L. T. 010 ; Brooker v. Thomas Borthwick & 
8ons (Australasia), Ltd. & Connected Appeals, 
[1933] A. C. 009. Refd. Holden v. Premier 
Waterproof & Rubber Co. (1930), 144 L. T. 
519 ; Lander v. British United Shoe 
Machinery Co. (1933), 102 L. J. K. B. 708. 


PART XIV. SECT. 6, SUB-SECT. 1.— 
C. (f) iv. 

st. Facial paralysis — Resulting from 
chill .) — Award in workman’s favour 
upheld.— B urt t>. Broken Hill 
South. Ltd. (1926), 26 S. R. N. S. W. 
307 ; 43 N. S. W. W. N. 69.— AUS. 

»k. Disease proceeding from bacilli .] — 
A disease proceeding from bacilli 
may be a personal Injury by accident. 
— Simpson v. Finlayson (1926), 26 
S. R. N. S. W. 280 ; 43 N. S. W. W. N. 
60.— AUS. 


■1. Infective jaundice. I — Held : there 
was evidence on which the arbitrator 
was entitled to hold the contracting 
of the disease was an aocident, Sc the 
workman’s death resulted from an 
Injury by accident. — Raeburn v. 
Lochgelly Iron Sc Coal Co.. Ltd.. 
[19271 S. C. 21.— SCOT. 

st. Caisson disease .] — Appct. had 
been employed in the construction of 
the new bridge in the city of L. over 
the river Foyle. Part of the work 
was done in a cylinder, sunk in the 
river, in which compressed air with a 
pressure of two or three atmospheres 
was used to drive out the water. On 
coining out of the cylinders the workers, 
before coming inio the outside air, 
passed into a decompressing chamber, 
where the atmospheric pressure was 
gradually lowered. If this were not 
done, they would sustain serious injury „ 
called " Caisson Disease ” : — Held : 
appct. was entitled to proceed under 
sect. 1 of Workmen’s Compensation 
Act, 1927, in respect of injury resulting 
from an industrial disease, the facts 
being such as to warrant the finding of 
accident within that sect.; also the 


fsilure of the decompressing chamber 
to safeguard appct. from “ Caisson 
Disease " constituted an 44 accident ” 
within Workmen’s Compensation Acts. 
— Swan v. Dorman, Long & Co., Ltd., 
[1934] N. I. 158— IR. 

sv. Dysentery.) — A ship's cook died 
of dysentery, contracted through either 
drinking the water or eating the food 
supplied to him on board in terms of 
his contract of service. The arbitrator 
refused to award compensation to the 
dependants, being of opinion that the 
Infection could not be called “ injury 
by accident." The dependants ap- 
pealed : — Held : the infection was 
r * Injury by aocident," & also " injury 
by accident arising out of the employ- 
ment." — Mittun v. Christian Sal- 
vksen & Co., [1934] 8. O. 20; 2.6 

B. W. C. C. Suppt. 117.— SCOT. 


PART XIV. SECT. 6, SUB-SECT. 2. —A. 

2332 iL .] — Where it cannot be 

said that it was part of the workman’s 
duty to hazard, to suiter or to do the 
act which was the cause of his injury, 
it follows that the aocident was not 
one " arising out of " the employment, 
within Workmen’s Compensation Act, 
R. S. 8. 1920, c. 210, s. 4.— KlLOREN 
r. Browning RuRal Municipality, 
[19281 3 W. W. R. 699.— CAN. 

2332 ill. .1— The rule that " arising 

out of the employment " means arising 
out of the 'Work which the workman 
was employed to do. applied in holding 
that pltf., who was employed as a 
blacksmith in or about the construc- 
tion of a railroad, was entitled to 
reoover for an injury from a piece of 
molten babbit which exploded while 
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he was engaged in " babbitting " & 
when be was looking into an axle-box 
on machinery used In the construction 
work to ascertain if sufficient babbit 
had been poured. It was held on the 
evidence that it was part of pltf.’s duty 
to do the babbitting on the occasion of 
the aocident ; 8c that when for said 
purpose he looked Into the axle-box, 
while bis assistant was pouring the 
metal, he did something incident to 
his employment. — W ell «. Morgan. 
[1929] 2 D. L. R. 155; 23 8. L. R. 
241 ; [1928] 3 W. W. R. 710.— CAN. 

p i. Fighting with fellow-work- 

man. ] — Appct. was employed in a room 
of resp.’s factory with instructions, 
he alleged, to prevent employees from 
other rooms from loitering there. An 
employee from another room having 
entered, appct. ordered him to leave, 
following which blows ensued between 
this employee & appct., Sc appct. 
received facial injuries : — Held : the 
accident to appot. did not arise out 
of or in the course of bis employment. — 
Brown r. Albany Bell, Ltd. (1927), 
29 W. A. L. R. 132.— AUS. 

2387 i. 44 In the course of the employ- 
ment."}— -Wells v. Morgan. [1928] 3 
W. W. R. 710.— CAN. 

q I. Ralli Bros. v. Perumal 

(1929), I. L. R. 52 Mad. 747.— IND. 

sk. Accident white attending staff 
outing — Attendance compulsory.) — A 
worker, employed under an Industrial 
Agreement between reap. & the 
Federated Gas Employees’ Industrial 
Union, while attending the 1935 
Annual Picnic of resp.’s employees, Sc 
acting in a reasonable manner, received 
personal injury. Sc claimed oompensa- 
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2389. Add. Annotations : — As to (1) Distd. McOullum 
v . Northumbrian Shipping Co. (1931), 146 
L. T. 124. Expld. & Distd. Northumbrian 
Shipping Oo. v. McCulium (1932), 48 T. L. R. 
668. Oonsd. Todd v, MacOailum (1933), 25 
B. W. O. O. Supp. 155. Refd. Moule v. Mannite 
Food Extract Co. (1927), 20 B. W. 0. C. 440 ; 
Codling v. Ridley (1933), 28 B. W. 0. C. 3 ; 
Knight i>. Howard Wall, Ltd., [1938] 4 Ail 
E. R. 867. As to (2) Consd. Gorman v. 
Barclay Curie (1925), 19 B. W. C. C. 564 ; 
Allen v. Siddons (1032), 25 B. W. C. 0. 350 ; 
Alderman v. Great Western Ry. Co., [1937 J 
A. C. 454. Refd. Robertson v. S.S. Appala- 
chee, Rovira v. Same (1926), 136 L. T. 488 ; 
Simpson v. London, Midland & Scottish Ry. 
Co., [1931] A. C. 351 ; Blee {?. London A 
North Eastern Ry. Co., [1938] A. C. 120. 
Generally, Refd. Brentnall v. London Sc North 
Eastern Ry. Co. (1932), 25 B. W. C. C. 265. 

2340a. .] — Prucb v, Davey, No. 2460b, post. 

2840b. .] — A foreman was engaged by a con- 

tractor for earthworks at a fixed weekly 
wage. He had to work at various places. 
On the day in question he had to be at his 
work by 7.30 a.m. He left home for work 
on a motor cycle at 7 a.m., Sc in ten minutes 
met with an accident from which he died. 

' His widow claimed compensation. At the 
arbn. the employer said that the hours of 
, employment were from 7 a.m. to 5 p.m., 
but that on the day in que stion he was not 
concerned with what the workman did before 
7.30 a.m., so long as he reached his place of 
work by that time. The county ct. judge 
held that the accident arose out of & in the 
, course of the employment, Sc made an award 
in favour of tne widow. The employer 
appealed : — Held : there was misdirection. 
Although the employer might have had the 
right to give orders to the workman at any 
time after 7 a.m., he did not on this occasion 
exercise that right Sc the workman’s employ- 
ment in fact began at 7.30 a.m. The acci- 
dent having happened merely when the 
workman was going to work it did not arise 
out of & in the course of his employment. — 
Allbjn v. Siddons (1932), 25 B. W. 0. C. 
350, C. A. 

Annotation : — Consd. Blee v. London & North Eastern Ry. 

Oo., [1936] 3 All E. R. 286. 

2340c. Distinction between negligence St perform- 
ance of act in unusual manner — Question of 
fact.] — Deceased was the driver of a steam 
lorry. He left the lorry, which had been 
proceeding along the high road, for purposes 
of his own for a few minutes. Returning to 
the road he beckoned to the steersman of the 
lorry to come on. Apparently he attempted 
to board the lorry when in motion ; he 
slipped Sc fell under the wheels Sc was killed. 
His widow claimed compensation. The 
oounty ct. judge held that the act of the 
deceased was not done for the purposes of 
Sc in connection with his employers’ trade or 
business Sc made an award m favour of the 


employer : — Held : the distinction between 
negligently doing an act which was within 
the authority Sc doing an act which you are 
employed to do in such an unusual way as 
to take it outside the authority had not been 
sufficiently considered by the county ct. 
judge. It was a question of degree Sc of 
fact. The matter must therefore go back 
for reconsideration. — T aylor v. Lock (1930), 
99 L. J. K. B. 245 ; 142 L. T. 537 ; 23 
B. W. C. C. 55, 0. A. 

Annotation : — Refd. Knowles v. Southern Ry. Oo., [1937] 
A. O. 463. 

2342. Add. Annotation : — Consd. Howells v. G. W. 
Ry. (1928), 97 L. J. K. B. 183. 

2342a. .] — A dock labourer was 

employed to load cargo into a steamer in 
a dock. He could have reached the shed 
where he worked by a provided route over 
a metalled road, but as this was a long way 
round he took a shorter cut, which involved 
his crossing a number of railway lines on 
the level, & while doing so was knocked down 
Sc killed by a light engine. The county ct. 
judge found that deceased could have used the 
provided way through the docks, but as he 
did not do so, but used an unauthorised route, 
albeit one commonly used to the knowledge 
& with the implied permission of the co.’s 
officials by a large number of workmen, & as 
at the time when the Occident happened he 
was not doing anything which he* was under 
any obligation to do, the accident did not 
arise in the course of the employment : — 
Held : this was a misdirection. On the facts, 
the workman was on the employers’ premises, 
proceeding to work over an accustomed Sc 
permitted, though not a provided, route. Sc 
the accident arose out of Sc in the course of the 
employment. — Howells v . Great Western 
Ry. Co. (1928), 97 L. J. K. B. 183 ; 138 L. T. 
544 ; 21 B. W. C. C. 18, C. A. 

Annotations : — Distd. Black v. Heaperidea 8.8. Owners 
(1929), 22 B. W. C. G. 295. Consd. Gorin# v. Southern 
Ry. Co. (1938), 31 B. W. O. C. 68. Refd. Foster v. Edwin 
Penfold & Oo. (1934), 27 B. W. C, C. 240. 

2342b. .] — A station porter lived 

some four-fifths of a mile from the station at 
which he was employed Sc could reach it by 
the public road, or, more conveniently, bv 
climbing up on to the railway to a cinder path 
running along the side of the track. He 
used that route in the dark on a stormy 
windy morning in Feb., Sc when crossing the 
main line at a short distance from the station 
he was run down from behind by a locomotive 
Sc killed. Rule 15 of the railway co.’s regula- 
tions prohibited this route to the station, but 
excepted from the prohibition the crossing of 
the rails in cases where because of the duties 
of employees it was permitted. The evidence 
was that notwithstanding this rule the route 
in question had been used for a long, time by 
every grade of employee Sc had never been 
objected to by the oo. The county ct. judge 
found as a fact that the use of the route on the 
railway had been permitted by the oo., Sc 


tion from reap, who denied liability. 
Reap, bavin# in practice made its 
employees* attendance at the picnic 
compulsory, in default of which it 
inflioted the penalty of low of a day’s 
wages. Sc appot.V attendance at the 
picnic having been In pursuance of 
the duty thus imposed on him by reep.. 
the Commission : — Held : the injury 


arose out of & in the course of the 
workers* employment with reep. — 
Jackson v. Newcastle Gas Sc coke 
Oo., Ltd., [1936] W. C. R. 287.— AUS. 

sm. Jurisdiction of Board — To reverse 
own decision .}— The Workmen’s Com- 
pensation Board cannot, tinder Work- 
men's Compensation Act, 1932 (N. B.), 
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s. 43, reverse Its decision on the 
question of whether an injury arose 
within the oouree of the employment. — 
R v. Workmen’s compensation 
board, [1934] 3 D.L,H 753.— CAM. 


•a .] — & Workmen’s 

OONPBNBATCOK ACT (1935), 0M.P.E 
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that being so, rule 15 was no defence to the 
claim. He accordingly found that the 
accident arose out of & in the course of the 
employment & made his award for the widow. 
The employers appealed : — Held : there was 
evidence to support the finding of fact & no 
misdirection. Appeal dismissed. — Goring v. 
Southern Ry. Co. (1938), 31 B. W. C. C. 68, 
0. A. 

2845. Add. Annotation: — Retd* Sparey v. Bath 
R. D. C. (1930), 23 B. W. O. <1 263. 

2347. Add. Annotations : — Consd. Clark v. Ste- 

S hens, Sutton, Ltd. (1937), 30 B. W. C. C. 340. 

lefd. Anderson v. Hickman H. & Co. (1938), 
21 B. W. C. C. 369. 

2848. Add. Annotations : — Consd. Sparey v. Bath 
R. D. O. (1930), 23 B. W. 0. C. 263 ; Dunning 
v. Binding (No. 2) (1932), 148 L. T. 378 ; 
Stokes v. Fox (1932), 25 B. W. C. O. 371. 
Reid. Lye v. British & Argentine Meat Co. 
(1923), Ltd. (1927), 20 B. W. C. C. 341. 

2848a. Butcher’s assistant calling for orders 

on way to work.] — A butcher’s assistant 
lived several miles from his employer’s shop 
& went to his work on a motor cycle. It was 
left to his discretion to call on customers for 
orders on his way to the shop, which he 
usually reached about 7 a.m. He was injured 
in a collision at 6.45 a.m., while riding his 
motor cycle after calling on a customer, 
having left home specially early to make the 
call. The county ct. judge found that the 
workman’s employment commenced when he 
left home in the morning & held that the 
accident arose out of & in the course of the 
employment. He therefore made his award 
for the workman. The employer appealed : 
— Held : there was evidence to support the 
finding & no misdirection. — Stokes v. Fox 
(1932), 25 B. W. 0. 0. 371, C. A. 

2348b. Emergency employment.] — A ganger 

in the service of a railway co. was, by the 
terms of his contract of service, liable to be 
called upon in case of emergency to go to the 
place where the emergency had arisen, not- 
withstanding that he might have finished his 
normal day’s work, & when so called upon 
after his normal day’s work he was entitled 
to be paid overtime from the hour he left his 
home in order to proceed to the place where 
the emergency had arisen. One night, after 
he had completed his day’s work & after he 
had gone bo bed, he received a message 
requiring him to go to a certain siding to 
assist in replacing a derailed truck, & in 
compliance with that order he rose & was 
proceeding to the siding when he was knocked 
down in the street by a motor car & sustained 
injuries from the effects of which he died. 
On a claim for compensation by his widow : — 


Held : as the deceased man was obliged by 
the terms of his contract to obey an 
emergency call at any hour, as he was paid 
from the time he left his home in obedience to 
the call, & as he was obliged to proceed with 
reasonable despatch to the place where his 
services were required, there was evidence to 
support the finding of the county ct. judge 
that the accident arose out of & in the course 
of the deceased man’s employment, &, there- 
fore, that his widow was entitled to com- 
pensation. — Bus® v. London & North 
Eastern Ry. Co., [1988] A. C. 126 ; [1937] 
4 All E. R. 270 ; 107 L. J. K. B. 62 ; 168 
L. T. 185 ; 54 T. L. R. 71 ; 81 Sol. Jo. 941 ; 
30 B. W. C. C. 364, H. L. 

2348c. Injury on private property — Public 

user by licence.] — A coal trimmer employed 
by the owners of a ship then in dock was 
returning home along the quay-side from his 
employment when he tripped over a hawser 
attached to a bollard & was injured. The 
route which the workman was using when he 
met with his injury lay on private property, 
but was used by members of the general 
public with the leave & licence of the owners. 
On a claim for compensation made by him 
against his employers, the county ct. judge 
held that as the workman was compelled by 
reason of his work to be on private property <fc 
was leaving it in a reasonable way lie was 
entitled under the docision of Northumbrian 
Shipping Co., Ltd. v. McCullum (1932), 25 
B. W. C. 0. 284 ; Digest Hupp., to compensa- 
tion & made his award for the workman. The 
employers appealed : — Held : the workman 
when returning from work along a route used 
by members of the public was acting as a 
member of the public & was' not exposed to a 
risk special to his employment, & the accident 
did not therefore arise out of & in the course 
of his employment. Appeal allowed. — Clark 
v. Stephens, Hutton, Ltd. (1937), 81 Sol. 
Jo. 1038 ; 30 B. W. C. C. 340, C. A. 

2849. Add. Annotations : — N.F. Dunning v. Bind- 
ing (1932), 147 L. T. 620. Consd. Dunning 
c. Binding (No. 2) (1932), 148 L. T. 378. 

2349a. .] — B. was employed by applt. 

as a commercial traveller m Bristol & dis- 
trict. He lived at P., about ten miles out 
of Bristol, & travelled up each day from P. 
by the 9.35 a.m. train to Bristol, & returned 
each night by the 5.35 p.m. train. On 
Dec. 8, 1931, he arrived at Sta^Ieton-road 
Station, Bristol, to catch the 6.35 p.m. train 
home, but before it arrived fell from the plat- 
form in front of a train & was killed. His 
widow claimed compensation as a dependant 
on the earnings of the deceased workman on 
the ground that the accident arose out of & 
in the course of his employment. The 
county ct. judge held that the work of a 
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2844 L Customary way across 

employers* property.}-— Re His Majesty 
THE KINO FOB THE CANADIAN GOVERN- 
MENT Railways (1934), 8 M.P.R. 26. 
— CaN. 

£349 L Commercial traveller — Accl- 
dent on way home after canvassing.) — C. 
whs employed as a travelling salesman. 
Under the teems of his agreement be 
was to devote the whole of hie time to 
the development of the sates of his 


employers’ products, & was to be paid 
a commission on all orders obtained by 
him for them, but was to pay his own 
travelling & out-of-pocket expenses. 
When he entered the firm’s employ- 
ment he purchased a motor van with 
money advanced to him by his em- 
ployers, the money to be repaid by 
him to them out of his commissions. 
While driving this van along the street, 
he oo llided with a horse-drawn van 
driven by K., a workman employed by 
W. Sc Son, Sc K. was injured. EL was 
awarded compensation against W. Sc 
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Son. W. & Son claimed to be In- 
demnified by C.’a employers. 0. could 
drive his motor van for his own 
pleasure or on any business that he 
might have other than his employers* 
without consulting them ; If he was 
not selling his employers' goods or 
collecting their debts, he could drive 
his van wherever he pleased. On the 
day of the collision with EL, O. had been 
endeavouring to sell some of his em- 
ployers’ goods, Sc was returning home 
with some of their goods in Els van, but 
he went out of his way to call & see a 
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commercial traveller began, when he left 
home, 8a finished only when he had returned 
home, &, therefore, the accident arose out 
of 8a in the course of the employment, 8a the 
widow was entitled to compensation : — 
Held : the county ct. judge had misdirected 
himself. The test was whether the workman 
at the time of the accident was doing some- 
thing in discharge of a duty to his employer 
imposed upon him by his contract of service. 
The appeal must therefore be allowed 8a the 
case sent back for the county ct. judge to 
come to a decision by applying that test to 
the circumstances of this case. — Dunning v. 
Binding (1932), 147 L. T. 520 ; 25 B. W. 
C. C. 361, C. A. 

2349b. .] — Applt. was the widow of the 

deceased workman, & claimed compensation 
as a dependant on his earnings. She alleged 
that the accident by which he was killed 
arose out of & in the course of his employ- 
ment. The county ct. judge held the acci- 
dent arose out of & in the course of the 
employment. The Ct. of Appeal sent the 
case back for rehearing. ( See No. 2349a, 
ante). The county ct. judge on the rehearing 
held the accident did not arise out of & in 
the course of the employment, as the deceased 
* at the time of the accident was doing no act 
in discharge of a duty owed to his employers : 
t — Held : the county ct. judge had directed 
’ himself correctly in accordance with the 
authorities 8a there was abundant evidence 
on which he could come to the conclusion he 
did, & it was one which the Ct. of Appeal 
could not interfere with. Decision of the 
county ct. judge affirmed. — Dunning v. 
Binding (C. B.) (trading as the Globe 
Carrier Bag Co.) (No. 2) (1932), 148 L. T. 
378 25 B. W. C. C. 655, 0. A. 

2349c. Accident while leaving premises of 

employer.] — A commercial traveller used a 
motor car which was his own property for the 
purpose of travelling for his employers who 
made a weekly payment towards its upkeep. 
The employers’ premises stood between a 
public highway & a wharf which was not their 
property. On the wharf stood a garage which 
was leased by them. Employees were 
allowed to park their cars on the private 
wharf. There was a private passage at the 
back of the employers’ premises by which 
access could be obtained to the wharf. On 
a very foggy night, after the workman had 
finished his day’s work, he went from his 
employers’ premises out on to the wharf to 
get his car. He was never seen alive again, 
but the car was observed in the fog with its 
lights on 8a the engine running 8a driven 
against a bollard on the wharf. The work- 
man’s body was later recovered from the 
river under the wharf. The widow claimed 
compensation as a dependant. The coimty 
ct. judge found that deceased workman was 
under no duty to park his car on the wharf, 


the car was not a business car &, as he had 
finished his work for the day, he was engaged 
in his private affairs when he fell into the 
river. He inferred that the workman ran 
his car against the bollard 8a fell into the 
river when investigating the obstruction. 
He therefore held that the widow had failed 
to discharge the onus of proof which lay on 
her. The widow appealed : — Held : the 
county ct. judge had misdirected himself 
in failing to apply the proper principles to the 
facts found. The accident occurred while 
the workman was using a permitted means of 
egress from his work & on a spot where the 
workman happened to be not as a member of 
the public but in virtue of his employment, 
the ownership or control of the spot being 
immaterial. The accident therefore arose in 
the course of the employment. — Foster v. 
Edwin Penpold 8a Co., Ltd. (1934), 27 

B. W. C. 0. 240, C. A. 

2349d. Accident on way to customers.] — A 

commercial traveller left home earlier than 
usual 8a was knocked down 8a killed by a 
motor vehicle. It subsequently transpired 

* that he had proposed at some time to call 

• on some customers whose office was near the 
spot where ho was killed. On a claim by the 
widow, as dependant, for compensation, the 
county ct. judge held that there was no 
evidence that the accident arose out of & in 
the course of the employment. The widow 
appealed : — Held : there was no evidence on 
which the county ct. judge could come to 
any other conclusion than he did. Appeal 
dismissed. — Loudon v. MacFarlane 
(Walter) & Co. (1935), 28 B. W. C. C. 496, 

C. A. 

2349e. Engine driver — Accident after coming off 
duty — In hostel provided by employer.] — A 

railway co. provided a hostel in Sheffield for 
the use of their employees when such em- 
ployees were not able to return home between 
the hours of employment. When such hostels 
were provided the employees were expected 
to sleep there unless leave had been obtained 
to sleep elsewhere. Resp., who was an 
engine driver, after booking off, was walking 
down an asphalt slope, part of the premises 
of the hostel, when he slipped & fell whereby 
he suffered injury, 8a he thereupon claimed 
compensation from applts. upon the ground 
that the accident arose out of & m the 
course of his employment with applts. : — 
Held : on the facts the accident arose out of 
the employment. It also arose in the course 
of the employment in view of the circum- 
stances that it was part of resp.’s employ- 
ment that he should go to the hostel 8a take 
adequate rest which was essential for the 
proper performance of his work. — London 
8a North Eastern Ry. Co. v. Brentnall, 
[1933] A. C. 489 ; 102 L. J. K. B. 458 ; 148 
L. T. 630 ; 49 T. L. R. 229 ; 77 Sol. Jo. 116 ; 
Bub nom . Brentnall v. London 8a North 


relative. While so driving his van out 
of his direct way home the oolUsion 
occurred. The Circuit Ct. judge made 
an award of indemnity in favour of 
W. fa Son against G.*S employers. C.’e 
employers appealed to the High Ct. : — 
Held : there was e video oe upon which 
the Circuit Ct. judge could hold that 
at the time of the collision O. was acting 
as the servant of the firm who em- 
ployed him, in such a manner as to 


make the firm liable for the Injury 
wbioh K. had sustained. Appeal 
dismissed. — Kelly v. John Wallis & 
Son, Automatic Scale Co. (Ireland), 
LTO._jl930), 84 B. W. O. a Supp. 

1 1 . .1-^Holdtno v. South 

Australian Railways Oomr., 119251 
S. A. S. R. 92. — A US. 

o I. Partly due to wilful miscon- 

duct of workman ,1 — Barer v. New 
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South Wales Railway Oomrs. (1827)» 
28 S. R. N. S. W. 50 ; 45 N. S. W. W. N- 
21. — AUS. 

o li. Own route chosen .] — A 

coolie choosing his own route to work, 
8a receiving a snake-bite whilst on the 
road, does not incur an accident arising 
out of & in the course of his employ- 
ment. — B urma oil Co., Ltd. v. Ma 
Hxwb Yin (1985), L L. R. 13 Ran. 
653.— IND. 
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Eastern Ry. Co., 26 B. W. C. 0. 225, 
H. L. 

Annotations .«■ — Consd, Dunning v. Binding (No. 2) (1932), 

148 L. T. 378. Distd. Lucas v. Postmaster -General, [1939] 

3 All E. R. 660. Reid. Gaskell v. St. Helen’s Colliery Co. 

(1934), 150 L. T. 506 ; Alderman v. Great Western Ry. 

Co., [1937] A. O. 454. 

2349f. Accident while attending compulsory gym- 
nasium class.]— A boy was employed in the 
Post Office Stores Department upon the terms 
of a written document, which he signed, which 
stated the conditions of employment in that 
Department, one of which was that “ All 
boys until they reach eighteen years of age 
are required, as a condition of their employ- 
ment, to attend educational classes provided 
by the Department, normally for eight hours 
weekly, of which five hours will be in the 
Department’s time & three hours in their 
own time.” The work on which the boy was 
employed was the repair, etc., of telephone & 
other apparatus. His hours of work finished 
at 5.45 p.m. The boy was required to attend, 
among other classes, a gymnasium held at 
a London County Council School from 
6.15 p.m. to 7.15 p.m. While attending that 
class the boy fell & sprained his wrist. He 
claimed compensation from the Postmaster- 
General on the ground that the accident arose 
out of & in the course of his employment : — 
Held : the accident did not arise out of & 
in the course of his employment. Although 
the boy was required, as a condition of obtain- 
ing the employment, to attend the gymnasium 
class, nevertheless when performing gym- 
nastic exercises he was not doing the work 
he was eniployed to do — namely, repairing 
telephones. — Lucas v. Postmaster- General, 
[1939] 2 K. B. 808 ; [1939] 3 All K. R. 660 ; 
108 L. J. K. B. 705; 161 L. T. 213; 55 
T. L. R. 977 ; 83 Sol. Jo. 584, C. A. 

2850. Add. Annotations: — Consd. Sparey v. Bath 
R. D. C. (1930), 23 B. W. C. C. 203. Refd. 
Dunning v. Binding (1982), 147 L. T. 520. 

2353. Add. Annotation : — Refd. Foster v. Edwin 
Penfold & Co. (1934), 27 B. W. C. C. 240. 

2354a. Leaving dock side for ship.] — 

The deceased workman signed on as boat- 
swain for a voyage, & joined the ship when 
lying in Swansea Harbour. The contract of 
service contemplated that he might be called 
on to act as night watchman with overtime 
payment. He was acting as such when, 
returning from his home to the ship, he dis- 
appeared, after calling at a public-house just 
outside the entrance to the dock premises, 
which were private property, & his body was 
found in the water a thousand yards from the 
ship : — Held : deceased, by taking on the 
special duty of night watchman, did not 
divest himself of the character of a seaman, 
& as he must be inferred at the time of the 
accident to have been on the private premises 
of the harbour in which the ship lay, & 
sustained the accident by reason of risks 


incidental to his employment, which he 
would not have encountered but for his 
employment, therefore the accident arose 
out of & in the course of the employment. 
The principle in all the cases of a seaman 
returning rrom shore leave to his ship in a 
public harbour is that the question to be 
decided must be whether the risk run was 
shared with all the public, or was incidental 
to the seaman’s employment. — North- 
umbrian Shipping Oo., Ltd. v. McOullum 
(1932), 101 L. J. K. B. 604 ; 48 T. L. R. 508 ; 
76 Sol. Jo. 494 ; 23 B. W. 0. C. 284 ; sub 
nom . McOullum v . Northumbrian Shipping 
Co., Ltd., 147 L. T. 301, H. L. 

Annotation : — Apld. Clark v. Stephens, Sutton, Ltd. (1937), 
30 B. W. C. C. 340. 

2855. Add. Annotations : — Consd. Sparey v. Bath 
R. D. C. (1930), 23 B. W. 0. C. 263. Refd. 
Black v. Hesperides S.S. Owners (1929), 22 
B. W. 0. C. 295. 

2355a. Road repairer — Accident on scene of 

repairs.] — Applt. was a workman who was 
employed by reaps, in road repairing & tar 
spraying. The work consisted in sweeping 
& tarring the road ; the last portion of his 
work for the day was to sweep another 
portion of the road above the section which 
had been tarred. On July 5, 1929, the 
foreman blew his whistle at five o’clock, & 
the men knocked off work. Applt. got to 
his work on a bicycle, which he left just off 
the road, & when work ceased he proceeded 
in the ordinary way to get his bicycle. At 
the end of the swept portion of the road 
were some horses belonging to a separate 
contractor & used for moving the tarring 
machines. As he passed the horses he was 
kicked by one of them, knocked off his bicycle 
& severely injured. On those facts the 
county ot. judge found that the accident did 
not arise in the course of applt.’s employ- 
ment : — Held : the decision of the county 
ct. judge raised a question not of fact but of 
law, & the proper legal inference to be drawn 
from the facts was that the accident did not 
occur in the course of applt.’s employment. 
When he mounted his bicycle & started off 
to ride home he had resumed his freedom of 
action as a citizen on the public highway. — 
Sparey v. Bath Rural district Council 
(1931), 146 L. T. 285 ; 48 T. L. R. 87 ; 75 
Sol. Jo. 8 13 ; 24 B. W. C. C. 414, H. L. 

Annotations : — Consd. Dunning v. Binding (No. 2) (1932), 
148 L. T. 378 ; Foster v. Edwin Penfold A Co. (1934), 27 
B. W. O. C. 240 ; Alderman v. Great Western Ity. Co., 
[1937] A. C. 454. Reid. Blee v. London 8c North Eastern 
Ry. Co., [1930] 3 All E. R. 286. 

2356. Add. Annotations : — Consd. Dixon v. Ayre- 
some S.S. Owners (1930), 99 L. J. K. B. 250. 
Refd. Morrison v. S.S. Aboukir, Woods v. 
Same (1928), 21 B. W. C. C. 163 ; Black v. 
Hesperides S.S. Owners (1929), 22 B. W. C. C. 
295 ; Northumbrian Shipping Co. v . 
McOullum (1932), 25 B. W. C. C. 284. 
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• I. Workman riding in jigger 

belonging to fellow workman . J — Pitt, was 
employed by deft, oorpn. as a plate- 
layer on a length of tram line, approxi- 
mately two 'miles In length, running 
between the H. waterworks dam & 
quarry. A construction camp bad 
been erected near the dam. & pltf. 8c 
other workmen elected to live at this 
camp. Pitt's work was confined to 


the section of the line running between 
the dam 8c the quarry. Pltf. often 
spent week-ends at the H. Bay, 8c with 
other workmen he frequently returned 
from H. Bay to the camp on a Jigger 
owned by one of the men. Such use 
of the jigger was known to 6c aoquiesoed 
in by the corpn.'s officers. Pltf. was 
returning to the camp on the morning 
of Aug. 3, 1929, on the Jigger, when 
the latter was derailed 8c pltf. seriously 
injured. The place of the accident 
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was some two miles* & a half from the 
nearest part of the section of line at 
which he would normally have reported 
for duty : — Held : though pltf. nad a 
right to be at the place where the 
accident happened, at the time he was 
not then there in pursuance of his 
obligation to deft. & his claim must 
fail. — F lowkkday v. Auckland City 
Corpn., [19301 N. Z. L. R. 331.— N.Z. 

a iL .\—Re Vanoe, [1933] J 

D. L. R. 393 ; 5M.P.R. 515. — CAN 
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2857. Add. Annotations : — Consd. Howells v.Q.W. 
By. (1928), 97 L. J. K. B. 183 ; Sparey v . 
Bath R. D. 0. (1931), 48 T. L. R. 87 ; North- 
umbrian Shipping Co. v . McOullum (1932), 25 
B. W. C. O. 284 ; Poster v. Edwin Penfold & 
Oo. (1934), 27 B. W. C. 0. 240 ; Clark v. 
Stephens, Sutton, Ltd. (1937), 30 B. W. C. C. 
840. 

2860. Add. Annotations: — Apld. Howells v. G. W. 
By, (1928), 97 L. J. K. B. 183. Folld. 
Anderson v . Hickman H. & Co. (1928), 21 
B. W. C. C. 309. Apld. Poster v. Edwin 
Penfold & Co. (1934), 27 B. W. C. C. 240. 

2861. Add. Annotations: — Held. Dunning v. Bind- 
ing (1932), 147 L. T. 620 ; Foster v. Edwin 
Penfold & Co. (1934), 27 B. W. C. C. 240. 

2864. Add. Annotations : — Apld. M'Pherson t>. 
Reid M‘Farlane (1928), 19 B. W. C. C. 676 ; 
Pruce v. Davey (1920), 130 L. T. 001 ; 
Robertson v . S.S. Appalacbee, Rovira v. 
Same (1920), 138 L. T. 488. Consd. Lye r. 
British & Argentine Meat Co. (1923), Ltd. 
(1927), 20 B. W. C. C. 341 ; Moule v. Marmite 
Pood Extract Co. (1927), 20 B. W. C. C. 440; 
Howejls v. G. W. Ry. (1928), 97 L. J. K. B. 
183 ; Black v. Hesperides S.S. Owners (1920), 
22 B. W. C. C. 296 ; Sparey v. Bath R. D. C. 
(1931), 48 T. L. R. 87. Apld. Medler v. 
Medler (1931), 24 B. W. O. 0. 846. Consd. 
Dunning v. Binding (1932), 147 L. T. 620 ; 
Brentnall v. London & North Eastern Ry. 
Co. (1932), 25 B. W. O. C. 205. Apld. 
Dunning r. Binding (No. 2) (1932), 148 L. T. 
378. Consd. Brentnall v. London & North 
Eastern Ry. Co., [1933] A. C. 489. Apld. 
GaskeU v. St. Helen's Colliery Oo. (1934), 160 
■ L. T. 600. Consd. Poster v. Edwin Penfold 
& Co. (1934), 27 B. W. C. C. 240. Refd. 
Anderson v. Hickman, H. & Co. (1928), 
21 B. W. C. C. 309 ; Allen v. Siddons (1932), 
26 B. W. C. 0. 360 ; Alderman v. Great 
Western Ry. Co., [1930] 1 All E. R. 571 ; 
Izzard v. Universal Insurance Co., [1938] 
2 All E. R. 1666 ; Blee v . London & North 
Eastern Ry. Co., [1938] A. 0. 128. 

2866. Add. Annotation : — Refd. Izzard v. Universal 
Insurance Co., [1930] 2 All E. R. 1585. 

2366. Add. Annotations : — Apld. Robertson v. 
8.8. Appalacbee, Rovira v. Same (1928), 138 
L. T. 488 ; Moule v. Marmite Pood Extract 
Co. (1927), 20 B. W. C. C. 448. Consd. 
Poster v. Edwin Penfold & Co. (1934), 27 
B. W. C. C. 240. Refd. Anderson v. Hickman 
H. & Co. (1928), 21 B. W. C. C. 309 ; Sparey 
v. Bath R. D. C. (1931), 48 T. L. R. 87; 
Brentnall v. London & North Eastern Ry. 
Co. (1982), 25 B. W. C. C. 205 ; Dunning 
v. Binding (1032), 147 L. T. 520 ; GaskeU v. 
St. Helen’s Colliery Co. (1934), 150 L. T. 506 ; 
Blee v. London & North Eastern Ry. Co., 
[1938] A. 0. 120. 

236Qa. .] — A collier was pushed off 

a railway platform when a crowd of his 
fellow employees were boarding a train & 
was injured. Both the platform & the train 


were owned, managed, & controlled by a 
railway co., but the platform was situated 
by the side of ajrailway une which ran through 
the colliery premises owned by the workman’s 
employers & was only accessible from the 
colliery premises. It was not open to the 
public & its name did npt appear m the co.’s 
time-table. It was used by employees of the 
coUiery under an arrangement between their 
employers & the co. whereby specified trains 
were stopped at the platform to take the men 
to & from their homes at a reduced fare, the 
fare being deducted by the employers from 
the men’s wages. The men were free to go 
home by means of the main road which ran 
past the colliery hut in practice nearly every 
employee used the railway. 

On a claim for compensation by the injured 
workman the county ct. judge found that 
there was no duty on the workman to be 
where be was when be was injured & made 
bis award for the employers. The work- 
man appealed Held : it was essential for 
the workman to show that, at the moment 
of the accident, he was on the platform by 
reason of an obligation subsisting between 
himself & his employers to avail himself of 
the facilities afforded by the halt, <fc he had 
faffed to establish any such obligation. He 
was at that moment temporarily free from the 
nexus of obligation to his employers & there- 
fore the accident could not arise in the course 
of his employment. 

St. Helens Colliery Co., Ltd. v. Hewitson , 
[1924] A. C. 59 ; 34 Digest 280 , 2364, & 
Newton v. Guest , Keen and * Nettlefolds, Ltd. 
(1920), 19 B. W. C. C. 119 ; 34 Digest 281, 
2366 , folld. ; Foster v. Edwin Penfold & Co., 
Ltd. (1934), 27 B. W. C. C. 240 ; Digest Supp., 
distd. 

Appeal dismissed. Leave to appeal to 
House of Lords refused. — Weaver v. Trede- 
gar Iron & Coal Co., Ltd. (1939), 32 
B. W. C. C. 91, C. A. 

2367a. — — Accident while riding motor 

cycle.] — A fruiterer had a business in N. & a 
small branch at L. One of his sons lived at 
L., but not over the L. premises. The son 
periodically travelled between L. & N. to 
assist his father in N. & would tell him of the 
requirements of the L. branch. He travelled 
by motor cycle except in wet weather, when 
he went by train. While riding his motor 
cycle from L. to N. the son collided with a 
lorry & was killed. The widow claimed com- 
pensation. There was no evidence forth- 
coming in the arbn. as to whether the son 
had called at the L. branch before leaving for 
N. The county ct. judge made an award in 
favour of the widow. The employer 
appealed : — Held : there was no evidence 
that at the time of the accident the workman 
was engaged on his employer’s business & it 
was not therefore proved that the workman 
was in the course of his employment at the 
time. Appeal allowed. 
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236S 1. Conveyance provided by 

fanner .) — A berrypicker was engaged 
to work on a fruit farm eight miles 
distant from her home, on the under- 
taking that wages would be paid her 
at a daily rate & that she would he 
convoyed by her employer to & 


from her work. The hour of com- 
mencing work on the farm was generally 
7 a.m. t but was sometimes 8 a.m„ 
& each evening the workers were 
informed when the employer's convey- 
ance would oedl tor them on the 
following morning. No other means 
of conveyance was available to the 
berrypicker, Sc she would not have 
aooepted the employment except on 
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the oondition that her employer 
oonveyed her to Sc from work. While 
travelling to work on a lorry belonging 
to her employer she was injured through 
the lorry being accidentally overturned ; 
— Hdd: the aooident to the worker 
had not arisen in the course of her 
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In the present case the facilities had been 
provided by the employer, & the deceased 
chose to travel to ms work by motor cycle 
(Lawrence, L.J.). — Mbdlbr v. Mbdlbr 
(1931), 24 B. W. C. O. 345, O. A. 

2368a. - — No obligation to use conveyance.!— 
Employers used female labour for the picking 
of potatoes on their farm. In order to induce 
women to come from a distance they provided 
a horse lorry to convey them to & from their 
homes, but the women were under no 
obligation to use the lorry. The usual course 
was for the women, when they had finished 
their work, to walk back to the employers* 
yard, where the lorry was waiting. On a 
particular day the worker, having finished 
her work, was standing in the yard with her 
fellow-employees, & the employers’ foreman 
told them to load up on the lorry. The women 
sat as usual with their legs dangling over the 
side of the lorry. As the lorry left the yard 
one of the workor’s legs was crushed 
between the lorry & a gate-post. The county 
ct. judge held that the worker was not in 
the yard under any express or implied term 
of her contract of service, that the yard was 
not within the ambit of her work, & that it 
was unnecessary for her to be there either for 
the performance of her duties or for the pur- 
pose of going home, & made an award in 
favour of the employers. The worker 
appealed : — Held : the case was covered 
by authority, & the accident arose out of & 
in the course of the worker’s employment. 
It is sufficient for a workman to show that an 
accident occurs when he is on his employer's 
premises <fe travelling by a permitted route. — 
Anderson v. Hickman H. & Co., Ltd. (1928), 
21 B. W. C. 0. 369, 0. A. 

Annotation : — Consd. Foster v. Edwin Penfold & Go. (1934), 
27 B. W. 0. 0. 240. 

2869. Add, Annotation : — Reid. Robertson v. 8.8. 
Appalachee, Rovira v. Same (1920), 130 L. T. 
488. 

2370. Add. Annotation : — Reid. Robertson v. 8.8. 


Apalachee, Rovira v. Same (1920), 138 L. T, 

2370a. Different boat used by workman.] — 

Robertson v. Appalachee (Owners), Ro- 
vira v. Same, No. 2552a, post. 

2372. Add. Annotation ; — Consd. Gorman v. 
Barclay Ourle (1925), 19 B. W. 0. 0. 584. 

2374a. Projectionist at cinematograph. 1 — Au elec- 
trician projectionist employed at a cine- 
matograph theatre was responsible for certain 
batteries used at the theatre. His day’s 
duties having on one occasion ended in the 
afternoon he went to the theatre in the even- 
ing in order to inspect the batteries at the 
end of the performance, as the following day 
was his official free day & he wished to see 
that they were in order. Having arrived at 
the theatre before the end of the performance, 
he went on to a fiat roof of the theatre to 
pass the time until he could get access to the 
battery room. While on the roof he fell 
over the end & was injured. There was no 
prohibition by the management against 
employees going on to this roof, but evidence 
was given on behalf of the employer that it 
was unnecessary for the workman to bo there 
at that time of night. The county ct. judge 
held that the workman was indulging in a 
clear deviation from the duty which he owed 
to his employer & made his award for the 
employer. The workman appealed : — -Held : 
there was no evidence that the workman 
at the time of the accident was doing any- 
thing other than what was reasonably 
incidental to his employment. 

Appeal allowed. Leave to appeal to House 
of Lords granted. — Colley v. Associated 
British Cinemas (1939), 31 B. W. 0. C. 
238, C. A. 

2380. Add. Annotation : — Consd. Alderman v. 
Great Western By. Co., [1930] 1 AU E. R. 571. 

2381. Add. Annotations; — Dlstd. Standen v. Smith 
(1927), 20 B. W. C. C. 305. Reid. Knight t>. 
Howard Wall, Ltd., L1938J 4 Ail E. R. 007. 


2371 1. Bicycle provided by employer — 
Pared, delivered after closing time— 
Accident next morning on way to work.) 
— A firm of cycle dealers carried on a 
parcels -delivery service, & engaged 
youths, each of whom they provided 
with a bicycle Sc a cape- for the trans- 
port & protection of parcels. Each 
youth was permitted to use the bicycle 
as a means of transport to & from his 
home. If a call came near closing 
time the messenger, having carried 
out his mission, would be compelled 
to take his bicycle home with him, 
there being no place at deft.'s premises 
where he could leave it after closing 
time. Wh0e pltL’s son, one of the 
youths so employed, was riding the 
cycle Sc carrying the cape, to which 
reference has been made, from his home 
on his way to work after having de- 
livered a message shortly before closing 
time on the previous evening, he was 
struck by a motor vehicle Sc killed. 
In an action by his mother for com- 
pensation in respect of his death : — 
add : the accident arose out of ft In 
the course of his employment.— 
OLAUBBN V. COUOHMAN CYCLE CO., 
LTD., [193d) N. Z. L. R. 388.— N.Z, 
si. Larry— -No obligation to use.}— A 
labourer, while engaged on work at a 
distance from his home, was conveyed 
over pert of the distance on a motor 
lorry which was provided by his em- 
ployers. These was no express con- 
tract between the workman Sc his 


employers for the use of this con- 
veyance ; but, before accepting the 
Job, the workman knew that the lorry 
would be provided free of oost, Sc he 
would not have accepted the offer of 
employment if it had not been avail- 
able. This free conveyance was en- 
tirely optional, but It was used by 
employees who resided at a distance 
from the work. There was no direct 
transport connection between the 
workman's home Sc place of work. Sc 
travel by the ordinary route would have 
materially increased both the oost Sc 
the time of the Journey. While being 
conveyed to his work, the workman 
fell from the lorry 8c was killed : — 
Held : as the workman was not under 
any contractual obligation to use the 
lorry, his death while ho was proceed- 
ing to his work on that conveyance was 
not the result of an accident arising in 
the course of his employment within 
sect. 1 (1) of Workmen’s Compensa- 
tion Act, 1925.— Black v. Aitkbnhead 
Sc Son, [1938] 8. 0. 291.— SCOT. 


PART XIV. SECT. 6, SUB-SECT. 2.— 

B. (o). 

so. Injury while attempting to obtain 
access to premises. ] — Pltf., housekeeper 
at an hotel, whose duty ft was to pre- 
pare breakfast for guests, stayed with 
friends one night, Sc rising about 
6 a.m. next morning went to the hotel 
Being unable to obtain admtarion at 
the front door of the hotel, the only 
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means of aooess, she went round a 
street comer to the side of the hotel 
to awaken a porter by knocking on an 
iron fence bounding the hotel premises. 
While hurrying back to the front door 
after attracting the porter’s attention, 
she slipped Sc broke her leg as she turned 
to take a short out through a neigh- 
bouring petrol station ’.—Held : the 
worker had not reached the ambit or 
sphere of her employment. Sc was not 
in the course of her employment when 
she met with the accident. — Owen v. 
Burrell, [1933] N. Z. L. R. Supp. 88. 


PART XIV. SECT. 6, SUB-SECT. 2.— C. 

2381 i. Accident occurring in meal 
time. ] — During the luncheon interval 
applt. was strolling on a recreation 
ground attached to the workshops at 
which he was employed, Sc owned by 
resp., when he was struck in the eye 
with a cricket ball hit probably by one 
of his fellow workers who were playing 
cricket there. As a result of the 
accident applt. lost his right eye : — 
Held : applt. wae not entitled to com- 
pensation under sect. 6 of Workers* 
Compensation Act, 1912-24 (W. A.), 
as the accident arose neither * out of 
nor “ in the course of** his employ- 
ment. — Whotinoham v. Railways 
(W. A.) Comr., [1932] Aivos L. R. 8 ; 
5A.L.J. 324 ; 46 O. L. ft 22.— AUS. 


sb. Accident while returning from 
giving evidence for emploj/er.}-— B. Sc 
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2384a. .] — A butcher’s boy was allowed to go 

home for his tea, for which there was not a 
fixed time, & generally he was told to deliver 
or take orders from customers on his way 
there or back. If he had orders to deliver, 
he rode a bicycle, & on Dec. 17, 1926, he was 
told he might go for his tea, & was to deliver 
an order on the way, & take two orders 
coming back. He delivered the order, had 
his tea, & was bicycling back, but before he 
had called for the two orders he was knocked 
down by a motor lorry & injured. The 
county ct. judge found that at the time of 
the accident the boy was engaged on his own 
affairs in returning from tea, & that the 
accident did not arise out of & in the course of 
his employment : — Held : there was evidence 
to support the finding, & no misdirection. — 
Lye v. British & Argentine Meat Co. 
(1923), Ltd. (1927), 20 B. W. C. C. 341, C. A. 

2384b. .] — A workman employed on a night 

shift was permitted to leave the premises to 
get his supper. There was no necessity for 
this, & he could do as he pleased. He did 
in fact leave the premises for his supper & 
met with an accident in a public street : — 
Held : the accident did not arise out of & 
in the course of the employment, because at 
the time of the accident the workman was 
not doing anything in discharge of a duty 
which he owed to his employers. — Moule v. 
Marmite Food Extract Co. (1927), 20 
B. W. 0. O. 446, 0. A. 

2384c. .] — Apct. was injured by a dart while 

he was eating his midday meal in a canteen. 
The canteen was a part of the employers’ 
.premises, & was provided for the convenience 
of the workpeople by arrangement with an 
independent contractor. The men were 
allowed to use this canteen, but were under 
no obligation to do so : — Held : the accident 
arose out of & in course of apct.’s employ- 
ment. — Knight v. Howard Wall, Ltd., 
11938] 4 All E. R. 667 ; 65 T. L. R. 227 ; 82 
Sol. Jo. 990 ; 31 B. W. C. C. 483, C. A. 

2385a. .] — A workman was employed as a 

mechanic & collector in connection with 
automatic machines hired out by his employers 
& to canvass for orders. For the purposes 
of his employment the workman used his 
employers’ motor van, taking it from their 
garage in Nottingham in the morning & 
returning it to the garage when his work was 
done. His contract of service provided that 
ho should give his whole time to the duties 
allotted to him & according to the evidence 
of another employee his duty was to go 
straight back when work for the day was 
finished, but he was told to get rid of copper 
taken from the automatic machines as far as 
he could by changing it into silver or notes. 
This witness also stated that there were no 
instructions as to hours & that it was not out 
of the ordinary to get back as late as 10 p.m. 


From 6.20 p.m. until 9.20 p.m. on Sept. 8, 
1937, the workman, having met a friend, 
visited several, public houses drinking & 
talking, but during those three hours he did 
on four occasions change, or attempt to 
change, into silver or notes the coppers which 
ho had collected. There was no evidence 
that he did any canvassing during that time. 
At 9.20 he got into the van to drive back 
but at 9.40 he was involved in a collision 
from which he died. The county ct. judge 
found as a fact that the workman visited the 
various public houses for his own purposes & 
that his employment was then interrupted. 
He then stated that he could not find that 
the'employment had been resumed at the time 
of the accident <fc dismissed the claim for 
compensation brought by the workman’s 
widow on behalf of herself & her children. 
The widow appealed : — Held : there was 
evidence to support the findings of fact & 
no misdirection. 

Appeal dismissed. Leave to appeal to 
House of Lords refused. — Hancock v. 
Operating & Vending Machine, Co., Ltd. 

. (1938), 31 B. W. C. C. 209, C. A. 

2385b. Railwayman in lodgings away from home — 
Accident on way to station.] — Appct., a 
travelling ticket collector in the employment 
of resp. railway co., had, in the course of his 
duty, to travel from Oxford, where his home 
was, to Swansea, where he had to stay over- 
night, returning thence on the following day 
to Oxford. Being also qualified as a guard &, 
as such, liable to be called upon in an emer- 
gency, he was required by the railway co. 
to leave, & he in fact left with them, the 
address of his Swansea lodgings. Apart from 
this obligation he had an unfettered right as 
to how he spent his time at Swansea between 
signing off <fc signing on, & he could reach the 
station by any route or by any method he 
chose. In proceeding one morning from his 
lodgings to Swansea station to perform his 
usual duty, he fell in the Btreet & sustained 
an injury in respect of which he claimed 
compensation : — Held : while in the street 
proceeding from his lodgings to the station, 
appct. was not performing any duty under 
his contract of service ; therefore, the 
accident did not arise in the course of his 
employment ; & consequently he was not 
entitled to compensation. — Alderman v. 
Great Western Ry. Co., [1937] A. C. 454 ; 
[1937] 2 All E. R. 408 ; 106 L. J. K. B. 335 ; 
156 L. T. 441 ; 53 T. L. R. 594 ; 81 Sol. Jo. 
337 ; 30 B. W. C. C. 64, H. L. 

Annotation : — Reid. Blee v. London & North Eastern Ry. Co., 

[1938] A. C. 126. 

2388a. .] — A watchman was employed on an 

estate in which sewers were being constructed 
in a trench by the side of a highway. He 
could go anywhere on the estate, but had to 
give special attention to the open trench 
& to look after the red lights at night-time. 


O’L. were employed at a theatre In 
Waterford, Their employer, the owner 
of the theatre, was charged with a 
criminal otfenoe Sc was returned for 
trial at Dublin. B. Sc 0*L. were 
necessary witnesses for the defence, & 
each was served with a subpoena Sc 
given a viaticum to attend the trial. 
They were driven to Dublin by their 
employer in his motor car Sc gave 
evidence at the trial, which lasted some 
days. All the expenses of their stay 


in Dublin were paid by their employer, 
Sc he also paid their wages while they 
were In Dublin. The employer was 
acquitted, Sc on the conclusion of the 
trial he told B. & O’L. to remain at the 
hotel in Dublin until the following day, 
B. Sc O’L. remained, 8c on the following 
day he called for them in his oar which 
he drove himself. On the way to 
Waterford there was an accident in 
which O’L. Sc B. were killed. In a 


claim by the daughter of B. Sc the 
widow of O’L. under Workmen’s Com- 
pensation Act : — Held : the Journey to 
Dublin Sc the return Journey to Water- 
ford were not in the performance of 
any duty imposed by tne contracts of 
service. Sc therefore the accident did 
not arise ont of Sc in the course of the 
employment. — Butler Sc O'Louohutn 
e. Breen. [1933) I. R. 47 ; 86 

B. W. C. C. Supp. 139. — IR, 
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He was provided with a watchman’s box Sc 
a coke brazier. During one of his watches, 
which was twenty-four hours in length, he 
took the brazier into a workman’s day shelter 
on the estate, but 300 yards from the trench, 
covered the shelter completely over with a 
tarpaulin, took Ins boots off, & lay down to 
sleep. He was later found dead in this 
situation, having been suffocated by the fumes 
from the coke brazier. On a claim by the 
widow the county ct. judge held that, as the 
deceased was on his employer’s premises in 
pursuance ^ of his duty, the accident arose 
out of & in the course of the employment. 
The employers appealed : — Held : there was, 
on the evidence, no causal connection 
between the employment Sc the death, &, 
therefore, the accident did not arise out of 
& in the course of the employment. — 
Buckland v. French (W. Sc C.) (1929), 45 
T. L. R. 193 ; 22 B. W. C. 0. 132, 0. A. 

2390. Add. Annotation : — Retd. Dixon v. Ayre* 
some S.S. Owners (1930)* 99 L. J. K. B. 250. 

2895. Add. Annotations : — Consd. Dixon v . Ayre- 
some S.S. Owners (1930), 99 L. J. K. B. 250 ; 
Dyson v. Vickers- Armstrong, Ltd. (1929), 
142 L. T. 340. Refd. Shephard v. London 
Midland & Scottish Railway (1930), 143 
L. T. 220 ; Colley v. Associated British 
Cinemas (1930), 31 B. W. C. C. 238. 

2401. Add. Annotations : — Consd. Durie v . Anchor- 
Donaldson Line (1925), 19 B. W. C. C. 512. 
Apld. Gorman v. Barclay Curie (1926), 19 
B. W. C. 0. 664. 

2403. Add Annotation : — Refd. Davies v. Brown 
Lenox & Co. (1938), 31 B. W. C. C. 28-1. 

2407. Add. Annotations : — Consd. Taylor v. Lock 
(1930), 99 L. J. K. B. 245 ; Taylor v. Lock 
(No. 2) (1930), 144 L. T. 428. Refd. Altobelli 
v. Ellis (1926), 136 L. T. 602. 

2407a. Injured workman leaning on tubs.] — A 
workman injured his finger while working 
underground in a coal pit, & went to the 
underground first-aid station, a quarter of a 
mile away, to have it dressed. He returned 
to his work along the haulage way. Going 
in the same direction as himself. Sc at the 
same pace, was a fine of empty tubs. He 
availed himself of this line of tubs by leaning 
on them as he walked, & putting his lamp 
into one of them. As he approached his 
place of work he leaned over the edge of the 
tub to get his lamp without noticing that the 
roof immediately in front was low. He was 
caught between the tub & the roof <fc injured 
his spine. The county ct. judge accepted 
the workman’s story of the accident, Sc held 
that he had not added a peril to his employ- 
ment. The employers appealed : — Held : 
there was evidence to support the finding, Sc 
no misdirection. Appeal dismissed. — Baker 
v . West Cannock Colliery Co., Ltd. (1931), 
24 B. W. C. O. 231. 

2407b. Miner cleaning out sump — Descending by 
standing on tank instead of using ladder.] — A 


workman was employed in applts.’ mine as an 
onsatter & was instructed to clean out the sump 
hole which was 78 ft. deep Sc 18 ft. broaa 
below the level of the pit bottom. He was 
put in charge of five men to do the job. A 
tank 3 ft. 6 in. by 2 ft. was lowered to the 
sump filled with mud Sc water Sc raised Sc 
emptied again Sc again. There were two 

E latforms on the way down the shaft Sc 
idders to each of them were provided. It 
was complained that the job was not pro- 
ceeding as quick as it should, Sc after that 
intimation the workman travelled up & 
down the shaft standing on the tank Sc 
helping the men at the top to empty it. He 
did that some sixteen times Sc then fell off 
Sc received injuries from which he died. On 
a claim for compensation made by those 
dependent on the earnings which deceased 
workman made, the county ct. judge held 
that they were entitled to compensation 
as the accident arose out of & in the course of 
the employment as what the deceased was 
doing at the time of the accident was done 
for the purposes of his job Sc was an act done 
within the sphere of his employment : — 
Held : there was ample evidence upon which 
the county ct. judge could come to that con- 
clusion, as what deceased was doing at the 
time of the accident was within the sphere of 
his employment, as contemplated by the 
terms of that employment, & it was a question 
of degree Sc fact which was for the county ct. 
judge to decide. — Talbot v. Ackers, Whit- 
ley Sc Abrams Coal Co., Ltd. (1934), 150 
L. T. 444 ; 27 B. W. C. C. 22, C. A. 

Annotation : — Refd. Privett v. Darraca Motor Engineering 
Co. (1934), 27 B. W. O. O. 103. 

2407c. Slip while stopping leak.] —A workman was 
employed as a labourer on the work of fixing 
filters & pipes at open air baths. While 
he was taking refreshment in company with his 
foreman Sc other workmen outside the door 
to the filter room one of his fellow-workmen 
remarked that water was coming through the 
discharge pipe through which water was 
emptied from the baths. Without the 
authority or the knowledge of his foreman the 
workman climbed on top of the filters to stop up 
the mouth of the pipe with clay. He did not 
take enough clay & in going back for more 
he stepped on a plank which the workmen 
used when their work took thorn to the top 
of the filters. The plank slipped Sc the work- 
man fell twelve feet Sc injured himself. On 
the workman’s application for compensation 
the county ct. judge found tliat it was un- 
necessary to block up the pipe as not sufficient 
water was splashing through to do any harm, 
but that the workman acted as ho did because 
he considered that the presence of the water 
was harmful. The county ct. judge found 
that the workman was doing an act reason- 
ably incidental to his employment, that he 
had not added a peril to his employment, 
& that the accident arose out of & in the 
course of the employment Sc made his award 


cross the road, ft when he was In the 
♦* middle ” or “ centre ” of the road, 
he helped a woman to turn or “ kop " 
some straying cattle, ft after having 
done so, ft as he was turning towards 
the footpath, he was struck by a cyclist 
ft died as the result of his injuries : — 
Held: the accident arose out of & In 
the course of the employment. — Hanna 
r. Eaglkson, [1935 JN. I. 19. — IR. 


PART XIV. SECT. 5. SUB-SECT. 2.— 
D. <b) i. 

Bn. Workman standing by open door 
of railway carriage — Door left open .] — 
Held : the workman had not erpoeed 
himself to any greater risk than that 
to which an ordinary traveller in the 
train would hare been exposed, ft the 
aooident had arisen out or his employ- 


ment. — Great Indian Peninsular 
Ry, Oo. v. Kashin ath Ohimaji (1927). 
L L. R. 52 Bom. 45.— IND. 

•p. Workman on way to customer — 
Stopping to turn straying cattle .}- — A 
workman’s duties included the carrying 
of milk to his employer’s customers. 
On Nov. 19, 1932, he left the hotel with 
a can of milk to be delivered to one of 
the customers. On his way he had to 
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for the workman. The employers appealed : 
— Held : there was evidence to support the 
findings Sc no misdirection. Appeal dis- 
missed. — C ook v. Bell Bros. (1937), 30 
B. W. C. C. 132, 0. A. 

2409. Add, Annotation : — Held. Stephen v. Cooper, 
[1929] A. 0. 570. 

2415. Add, Annotations : — Consd. Altobelli v, Ellis 
(1926), 136 L. T. 602 ; Edwards v. Gwauncae- 
gurwen Colliery Co., James v. Same, Jenkins 
v. Same (1926), 96 L. J. K. B. 337 ; James 
v . Penderyn limestone Quarries (Hirwain) 
(1926 , 20 B. W. 0. C. 27 ; Jardine v. Steel 
Co. of Scotland (1926), 19 B. W. C. O. 726 ; 
Clarke v. Southern By. (1927), 96 L. J. K. B, 
572 j Stephen v. Cooper, [1929J A. C. 
570. Apld. Davison v. Holmside Sc South 
Moor Collieries, Napper v. Lambton, Hetton 
Sc Joicey Collieries (1929), 140 L. T. 511. 
Consd. Dixon v. Ayresome S.S. Owners (1930), 
99 L. J. K. B. 250 ; Dyson v . Vickers-Arm- 
strong, Ltd. (1929), 142 L. T. 340 ; Quickfall 
v, London Sc North-Eastern By. Co. (1929), 
142 L. T. 315 ; Shephard v. London, Midland 
Sc Scottish Bailway (1930), 143 L. T. 220 ; 
Hannah y v. Llay Main Collieries, Ltd., [1931] 
1 K. B. 602 ; Thomas v. Ocean Coal Co., 
[1933] A. C. 100 ; Harris v. Associated Port- 
land Cement Manufacturers, Ltd., [1939] 

A. C. 71. Refd. Durie v. Anchor-Donaldson 
Line (1925), 19 B. W. C. C. 512 ; Taylor 
v. Lock (No. 2) (1930), 144 L. T. 428 ; Mute- 
ham v. Gentle (P. W.) & Son (1931), 24 

B. W. C. O. 310 ; Knowles v. Southern By. 
Co., [1936] 2 All E. R. 682 ; Matthews v, 
Victoria Spinning Co. (Rochdale), Ltd. (1935), 
28 B. W. 0. C. 246 ; Ramsay v. Gramophone 
Co., [1936] 2 All E. R. 752 ; Cook v. Bell 
Bros. (1937), 30 B. W. C. C. 132. 

2417. Add. Annotation : — Consd. Dixon v. Ayre- 
some S.S. Owners (1930), 99 L. J. K. B. 260. 

2417a. Workmen repairing hydraulic appa- 

ratus — Not using ladder provided — Electrocu- 
tion.] — Deceased workmen, whilst employed 
on Oct. 24, 1929, by reaps, in the repair of 
hydraulic apparatus, met with a fatal 
accident. When the repair was effected it 
was necessary to go about 100 yards in the 
works to turn on a valve starting the water 
power to see whether the repair would resist 
the water pressure, & if it failed to resist the 
pressure some one had to turn off the valve 
as soon as possible. The obvious Sc proper 
route to the valve was up a ladder Sc along 
an air pipe, using the hydraulic pipe as a 
handrail, & for an ordinary able workman 
this was neither difficult nor dangerous. 
Deceased went to the valve by this route, 
turned it on, but returned another way, 
which involved his going along the crane- 
way, on which there was a danger from 


moving cranes Sc a live electric wire, & he 
put his hand on this wire & was electrocuted. 
Directly the valve was turned on the workman 
gave or received a signal from the workmen 
at the place of repair. The county ct. judge 
found that one of the objects of the deceased 
in returning by the way he did was to give or 
receive a signal as soon as possible, but held 
that the deceased workman, in adopting that 
route for the purpose of effecting that object, 
had acted in an unnecessary Sc unreasonable 
way Sc bad by so acting stepped outside the 
sphere of his employment, & therefore the 
accident did not arise out of the employment, 
& consequently s. 1 (2) did not apply : — 
Held r there was evidence to support the 
finding of the county ct. judge, Sc being a 
question of fact the Ct. of Appeal could not 
interfere with the finding. — Shephard v , 
London, Midland & Scottish Bailway 
(1930), 143 L. T. 220 ; 28 B. W. C. O. 105, 
0. A. 

2419a. Workman putting hand into exhaust 

pipe — To And hammer.] — The workman was 
employed as a labourer by resps., Sc occasion- 
f* ally as a grinder. The grinders' shop had 
* some fifteen pipes running into it, all of which 
except one were inhaust pipes to draw the 
dust, arising from the grinding, out of the 
air. One was an exhaust pipe with a strong 
draught of air into the shop. Some days 
before the accident the workman, whilst 
employed in the shop, mislaid his hammer, 
Sc being told that sometimes the hammers 
were put in the mouth of a pipe he put his 
hand in one of the inhaust pipes Sc drew out 
his hammer, the end of the hammer being 
visible. He again mislaid the hammer, & 
next day, Sept. 19, 1928, put his hand again 
in the same pipe, but not finding it there, 
tried the next pipe which was the exhaust 
pipe which had a fan close to the mouth, Sc 
his fingers were cut off. He claimed com- 
pensation under the Act. It would have 
been possible without danger to have put his 
hand in any of the pipes except the exhaust 
one. The county ct. judge held that the 
act of the man in searching in the mouth of 
the pipe was an added peril to his employ- 
ment, Sc a peril voluntary superinduced by 
him on what arose out of the employment ; 
the accident did not arise out or Sc in the 
course of his employment, Sc further, the act 
being entirely unnecessary because the 
hammer could have been seen if it had been 
placed in the exhaust with the fan so near the 
mouth of the pipe, Sc absolutely unreasonable 
because the outward draught was very 
strong Sc quite sufficient to show that there 
must have been a rapidly revolving fan close 
to the outlet, the act was not within the 
sphere of the employment at all ‘.—Held : 


PART XIV. SECT. 5, SUB-SECT. 2.— 
D.* (b) ii. 

g 1. Workman urinating by 

stationary truck — Without preliminary 
inquiry as to shunting .] — In tosh t. 
Oarmiohasl, (1029] 8. O. (Ot. of Sew.) 
200.— SOOT. 


g li. Cycling along platform .) — 

A workman, employed at a railway 
station on shunting Sc other duties, 
was instructed to deliver a letter at a 
signal oabtn 300 yards distant from the 
station. The usual Sc only reoognlsed 
method of doing so was for the 


messenger to go on foot along the plat- 
form Sc across several sets of mils. The 
workman, however, borrowed a fellow- 
servant's bicycle whioh had been left 
In the station offloe. He prooeeded to 
ride along the platform, but failed to 
keep a straight oouree Sc fed from the 
platform to the rails, sustaining 
injuries from whioh he died : — Held : 
while the aoddent had happened In the 
course ot the deceased's employment, 
he had taken a risk. In using the 
bicycle, which was not reasonably 
Incidental to his employment, but was 
an added peril to which by his own 


conduct he had exposed himself; Sc, 
accordingly, the accident did not arise 
out of the employment. — R ooney v. 
London Sc North Eastern Ry. Co., 
’ S. O. 34 : 23 B. W. O. 0. 60«.— 


10OT. 


sp. Workman employed to water sheep 
<t look after & bring in horses — Death 
through accidental discharge of gun — 
Use of gun expressly forbidaen. 1 — Held : 
the aooident did not arise out of 
deceased's employment. — Domna *. 

Mackey (19251. 27 W. A. L. 

AUK. 
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the question whether this act of the work- 
man was one within the scope of his employ- 
ment was one of fact involving a question 
of degree, & therefore a question to be 
decided by the county ct. judge, & his award 
could not be interfered with* — D yson v. 
Vickies- Armstrong, Ltd. (1920), 142 L. T. 
840 ; 22 B. W. C. O. 561, O. A. 

2421a. Workman drying leggings.]— An act 

done by a workman in the course of & arising 
out of his e mplo yment is not removed from 
the scope of Workmen's Compensation Act, 
1925, s. 1, merely because it was done in an 
extremely negligent, reckless, rash, or foolish 
way. 

Applt.’s work involved his standing in 
water, & before doing so, he, like the other 
workmen similarly employed, tied sacking 
round the bottom of his trousers to keep them 
dry. It was part of his duty to see that the 
sacks after being so used were dried so that 
they could be available on the following day. 
It was the recognised practice to dry the 
sacks at or near an electric fan in a turbine 
in the motor room. While attempting on 
one occasion to place the sacking near the 
fan, which was revolving, applt.’s hand was 
caught by the fan & severed. On a claim 
for compensation in respect of this the county 
ct. judge found that while applt., in seeking 
to dry the sacking, was doing something in 
the course of his employment, he by putting 
the sacking in such close proximity to the fan 
incurred a peril which no workman without 
extreme rashness would have undertaken, & 
there being nothing in the contract of employ- 
ment which obliged him to put his hand 
within the turbine the act was outside his 
employment & therefore that he was not 
entitled to compensation. The Ct. of Appeal 
affirmed the county ct. judge z—Held : 
allowing the appeal, once it was found that 
the act which applt. was seeking to do was 
within the scope of his employment, the 
question of negligence, great or small, in 
doing the act was irrelevant. 

Per Lord Atkin : No amount of negli- 
gence in doing an employment job can change 
the workman’s act mto a non-employment 
job. — Harris v. Associated Portland 
Cement Manufacturers, Ltd., [1939] A. C. 
71 ; [1938] 4 All E. R. 831 ; 108 L. J. K. B. 
145 ; 100 L. T. 187 ; 55 T. L. R. 302 ; 83 
Sol. Jo. 31 ; 31 B. W. C. C. 434, H. L. 

Annoiatums ; — Reid. Hill t>. Wolverhampton Corrugated Iron 

Co., Ltd., [1939] 3 All E. R. 72 ; Mayer & Sherratt v. 

Co-operative Insurance Society, Ltd., [1939] I K. B. 621 ; 

Noble v. Southern Ry. Co., tl 939 J 2 All E. R. 817. 

2425. Add. Annotations: — Consd. Edwards v. 
Gwauncaegurwen Colliery Co., James v. 
Same, Jenkins v . Same (1920), 90 L. J. K. B. 
337; Clarke v. Southern By. (1927), 90 
L. J. K. B. 672. Apid. Howells v. G. W. By. 
(1928), 97 L. J. K. B. 183; Stephen v. 
Cooper, [1929] A. 0. 670. Consd. Dyson v. 
Vickera-Armstrong, Ltd. (1929), 142 L. T. 
340 ; Quickfall v. London A North-Eastern 
By. Co. (1929), 142 L. T. 315; Shephard v. 
London, Midland & Scottish Bailway (1930), 
143 L. T. 220 ; Taylor v . Lock (1930), 99 
L. J. K. B. 246; Codling v . Ridley (1933), 
20 B. W. O. C. 3 ; Harris v . Associated Port- 
land Cement Manufacturers, Ltd., [1939] 
A. O. 71. Held. Hannaby v. Llay Main 
Collieries, Ltd., [1931] 1 K. B. 002 ; Taylor 


v. Lock (No. 2) (1930), 144 L. T. 428 ; Dug- 
dale v. Johnson & Phillips, Ltd. (1931), 
24 B. W. 0. 0. 502 ; Muteham v. Gentle 
(F. W.) & Son (1931), 24 B. W. C. C. 310 ; 
Thomas v . Ocean Coal Co., [1933] A. C. 100*; 
Cook v. Bell Bros. (1987), 30 B. W. C. C. 
132 ; Rossiter v. Constable Hart & Co. (1930), 
29 B. W. 0. C. 32 ; Parmley v. Enfield 
Rolling Mills, Ltd. (1938), 31 B. W. C. C. 187. 

2425a. Workman walking along line — Short 

cut.] — An electrician was employed in the 
erection of an overhead cable to convey 
electrical current across country. The work 
had reached a stage where the cable was 
being carried over a single line of railway. 
The workman entered his employment when 
he met his foreman in the morning, but he 
had to walk a mile & a half after meeting the 
foreman, to the spot where he had to work. 
The proper route to this spot was along a 
road, then along a footpath, & then across a 
field, but a considerable distance could be 
saved by walking part of the way along the 
railway line. The workman chose to tres- 
pass along the line, but, as a gale was blowing, 
he walked with his head down against the 
wind. He thus failed to notice the approach 
of a train which struck & killed him. The 
widow claimed compensation. The county 
ct. judge made his award for the widow on 
the ground that the workman was merely 
acting negligently in the course of his employ- 
ment. The employers appealed : — Held : the 
workman was not employed to trespass on the 
railway, & the accident arose out of the added 
peril to which he had thereby exposed himself 
& not out of the employment. Appeal 
allowed. — Stephenson t;. British Insulated 
Cables, Ltd. (1930), 23 B. W. 0. 0. 649, 0. A. 

2426. Add. Annotation: — Retd. Taylor v. Lock 
(1930), 99 L. J. K. B. 245. 

2426a. Alighting from train in motion.] — 

Altobelli v. John Ellis & Sons, Ltd., No. 
2574a, post , 

2430 a. Taking short cut through danger area.] 

— The deceased workman was a general 
labourer employed by reaps. as a stand-by 
man around a mechanical navvy to assist 
the engine-driver. During a short interval 
when he was not required at the navvy, he 
went away to a neighbouring kiln to warm 
his hands or to warm himself, which he was 
entitled to do. He returned to his proper 
place for his work by taking a “ short cut ” 
which brought him under the bucket of the 
navvy. This he had been warned by his 
employers not to do. As he was proceeding 
back to work by this “ short cut,” the engine- 
driver’s foot slipped off the controls, with 
the result that the bucket fell on the 
workman’s head & killed him : — Held : the 
workman was performing the work which 
he was employed to do in a way in which he 
was warned not to do it, but he was, never- 
theless, doing something for the purposes of 
his employment. The case therefore came 
within Workmen’s Compensation Act. 1926 
(c. 84), s. 1 (2), & the widow was entitled 
to compensation. — Brotherton v . Jack- 
son (J. & A.) (1928), 98 L. J. K. B. 70 ; 140 
L. T. 271 ; 21 B. W. 0. 0. 382, 0. A. 

2487. Add. Annotations .—Consd. Altobelli v . Ellis 
(1026), 130 L. T. 002; Clarke v . Southern 
Ry, (1927), 90 L. J. K. B. 672 ; Taylor v. 
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Lock (No. 2) (1030), 144 L. T. 428. Reid. 
Davison v. Holmside & South Moor Collieries, 
Napper v. Lamb ton, Hetton & Jolcey 
Collieries (1929), 140 L. T. 511 ; Dixon v. 
Ayresome S.S. Owners (1930), 99 L. J. K. B. 
250 ; Taylor v. Lock (1930), 99 L. J. K. B. 
245 ; Dugdale v. Johnson & Phillips, Ltd. 
(1931), 24 B. W. C. C. 502 ; Thomas v. Ocean 
Coal Co., [1933] A. C. 100 ; Bullers v. Altus 
Shoemakers, Ltd. (1934), 27 B. W. C. C. 132 ; 
Colley v. Associated British Cinemas (1939), 
31 B. W. C. C. 238. 

2487a* Attempt to board lorry In motion.] — 
Deceased workman at the time of the acci- 
dent was twenty-five years old, & an active 
man. He was employed by resp. as driver 
of a motor steam lorry of about 7 tons 
burden, & a steersman was also employed on the 
lorry. On Apr. 12, 1929, whilst driving, he 
got down & went across a field, in which he 
had seen his father, to get some tobacco from 
him. After he had got the tobacco he 
relieved nature against the hedge, & joined 
the road some 300 yards in front of the lorry. 
He beckoned to the steersman, who then 
drove pn at three miles an hour, & whilst it 
was moving the deceased attempted to get 
on, but fell & was run over by the hind wheel 
& killed. The steersman did not see what 
happened, but felt a bump when the lorry 
went over the deceased. There was a step 
about 17 inches from the ground, & then an 
iron platform 12 inches by 13 inches next to 
the small door leading into the cab where the 
driver sat. The door opened outwards on 
to the iron platform. There was no handrail 
or handle on the outside of the lorry to give 
any help to any one entering the cab. There 
was evidence that men got on to these 
lorries every day when going at three miles 
an hour. The question arose whether the 
accident arose out of & in the course of the 
employment. The county ct. judge held 
that it was a question of degree, & taking 
into consideration the speed of the steam 
lorry, its weight, its construction, & its 
accessibility whilst moving at three miles an 
hour, the deceased, in attempting to enter it 
& trying to get through the open door or 
clambering over it, added a hazard & needless 
eril to his employment, & was thereby 
oing something different in kind from what 
he was employed to do, & voluntarily 
exposing himself to a risk which was not 
reasonably incident to his employment ; & 
therefore the accident did not arise out of 
& in the course of the employment : — Held : 
the county ct. judge had not misdirected 
himself in law there was some evidence on 
which he could come to the conclusion he 
did, therefore his award could not be inter- 
fered with. — Taylor v. Lock (No. 2) (1930), 
144 L. T. 428 ; 23 B. W. 0. C. 444, 0. A. 

2488a. Delivery of message.] — The workman 

was employed as a time-keeper & costings 
clerk by • a firm, of contractors who were 
engaged in certain works in connection with 
an estate. One evening, after work had 
ceased for the day, the surveyor employed 
by the estate owners became desirous of 
conveying certain instructions to the foreman 
before work was resumed the next morning. 
That evening he saw the workman at an hotel 
& told him of his wish that the message 
should reach the foreman before work was 


resumed the next morning. The workman 
said that he would deliver the message to the 
foreman in the morning. In fact he went 
forthwith to the site of the works in order to 
deliver the message to the night watchman & 
in so doing fell into a trench on account of 
the darkness & was seriously & permanently 
disabled. In his evidence in chief the work- 
man said that the surveyor wanted the 
message delivered that same evening. In 
cross-examination, the workman admitted 
that the surveyor had not said in so many 
words that he wanted the message delivered 
that evening. The county ct. judge made his 
award for the employers. The workman 
appealed : — Held : there was no evidence 
that the surveyor asked the workman to 
imperil himself by going in the dark to deliver 
the message to the night watchman & the 
accident accordingly did not rise out of & in 
the course of the employment. Appeal dis- 
missed. — Rossiter v. Constable Hart & 
Co., Ltd. (1936), 29 B. W. C. C. 32, C. A. 

2439a. Farm hand adjusting mower.] — A workman 
employed as a harvest hand on a farm was 
< engaged in driving a two-horse mower with 
# a cutting-blade for cutting the corn, & had 
occasion to replace a chain which had become 
detached from the back-band of one of the 
horses. He did not put the cutting-blade 
out of gear, but stood up from his seat on 
the machine & attempted to walk out on the 
ole between the horses in order to reach the 
etached chain. There was no express 
prohibition against walking on the pole, but 
the customary & proper method of replacing 
a chain was to stop the mower, put the 
cutting-blade out of gear, fasten the reins, 
dismount from the machine & walk to the 
horses’ heads. The weight of the workman 
on the pole caused the horses to start, setting 
the cutting-blade in motion. He fell on to 
the blade & was seriously & permanently 
injured. In a claim for compensation the 
arbitrator found that the injury sustained 
was not due to an accident arising out of the 
employment. On appeal by the workman 
it was held by the Second Division of the Ct. 
of Session that there was evidence on which 
the arbitrator could make that finding. 
The workman again appealed : — Held ; the 
accident arose from an added peril to which 
the workman had voluntarily exposed him- 
self & consequently did not arise out of his 
employment. — Stephen v. Cooper, [1929] 
A. C. 570 ; 98 L. J. P. C. 97 ; 141 L. T. 300 ; 
45 T. L. R. 413 ; 73 Sol. Jo. 268 ; 22 B. W. 
C. C. 339, H. L. 

Annotations : — Apld. Stephenson v. British Insulated Cables, 
Ltd. (1930), 23 B. W. O. C. 549. Diftd. Thomas v . Ooean 
Coal Co., [1933] A. C. 100. Consd. Harris v. Associated 
Portland Cement Manufacturers, Ltd., 11939] A. C. 71. 
Retd. Quickfall v. London & North-Eastern Ry. (1929), 
142 L. T. 315 ; Shephard v. London, Midland & Scottish 
Ky. (1930). 143 L. T. 220 ; Taylor v. Lock (No, 2p(1930), 
144 L. T. 428 ; Muteham v. Gentlo (P. *W.) & Son (1931), 
24 B. W. C. C. 310 ; Race r. Postmaster- Gen eial (1932), 
1 46 L. T. 489 ; Dugdale v. Johnson & Phillips, Ltd. (1931), 
24 B. W. C. C. 502 ; Privett «. Darracq Motor Engineering 
Oo.^l934L 15^ L. T. 211 ; Cook «. Bell Bros. (1937), 30 

2489b. Riding bicycle along railway platform 
carrying heavy weight.}---- a workman in the 
course of his employment had to take a mud- 
door from the ship on the repair of which 
he was engaged to get it repaired. The mud- 
door was a piece of metal about 9 in. by 4 in. 
& weighing 7 lb. to 8 lb. He walked with it 
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down the pier to the shore-end where the 
repairing shop was, & when it was mended 
got on to a bicycle & rode along a platform 
on the east side of the pier reserved for 
passengers. A railway ran down the centre 
of the pier & on each side was a raised 
platform about 7 ft. wide, the one on the 
eastern side for passengers the other for 
traffic. Public notices were put up at the 
water end of the pier that the eastern plat- 
form was for pedestrians only, Sc at the 
other end that the western platform was for 
traffic only. The man fell in front of an 
approaching train & was killed. His 
widow claimed compensation as being de- 
pendent on the earnings of the deceased 
workman, but the county ct. judge held that 
she was not entitled, as though the accident 
arose in the course of the employment it did 
not arise also out of the employment, as the 
getting on the bicycle was an act which it 
was no part of his employment to hazard 
or do, & therefore the accident, not being 
within sect. 1 (1) of the Act, it was im- 
material that in fact the act was done for the 
purposes of & in connection with the em- 
ployers’ trade or business, since before 
sect. 1 (2) was applicable, the workman must 
show that the act arose out of the employ- 
ment within sect. 1 (1) : — Held: the riding 
of the bicycle along the pier was something 
different in kind from anything the man 
was req uired or expected to do in his employ- 
ment, & such an act was outside of the sphere 
of the employment, consequently the accident 
did not arise out of the employment, & 
sect. 1 (2) of the Act of 1925 had no operation. 
— Quickfall v. London & North-Eastern 
Ry. Co. (1929), 142 L. T. 315 ; 22 B. W. C. C. 
653, C. A. 

2439c. Postman using motor cycle — Permission to 
use bicycle — Accident at level crossing.] — An 
auxiliary postman was employed to deliver 
letters in relief of his father who was sub- 
postmaster of a country post office. Ten 
years earlier the father had obtained per- 
mission to use a bicycle on the round. In 
the course of this round it was necessary to 
go across a level crossing. The son went on 
the round on a motor cycle & crossed the 
level crossing in front of an approaching train 
riding his motor cycle with the ‘engine in gear. 
As he was crossing the engine of the train 
caught the motor cycle. He was thrown off 
Sc died of his injuries. His widow claimed 
compensation. At the arbn. it was conceded 
on behalf of the employer that the permission 
granted to the father to use a bicycle extended 
to the son, but it was also argued on the 
employer’s behalf that the deceased workman 
by using a motor cycle instead of a pedal 
cycle had added a peril to his employment & 
was doing something different in kind from 
what he was employed to do. The county 
ct. judge found that the permission to use a 
bicycle did not cover the use of a motor cycle 


Sc found that the accident did not arise out 
of the employment. The widow appealed : — 
Held : the deceased workman by riding a 
motor cycle as he did at the level crossing 
was doing an act outside the scope of his 
employment. 

Appeal dismissed. — Race v. Postmaster- 
General (1932), 146 L. T. 489 ; 25 B. W. 
C. C. 24, C. A. 

2439d, Steward getting drunk — Fall over side of 
ship.] — A steward employed on board ship, 
was seen to be drunk at 6 p.m. At 7 p.m. 
he was still so drunk as to be incapable of 
performing his duties. At about that time 
he went to the port side & put his two 
hand 8 on the bulwark, Sc appeared to a wit- 
ness to be about to vomit. He then pitched 
overboard <te was drowned. The sea was 
perfectly calm. On a claim for compensa- 
tion by his widow, the county ct. judge found 
that deceased met his death when at the side 
of the vessel where he would not have been 
but for the fact that he was drunk Sc desired 
to vomit & therefore that the accident did 
not arise out of & in the course of his employ- 
ment. The widow appealed : — Held : de- 
ceased workman by his own act in getting 
drunk on board ship had added a peril to his 
employment & the accident did not therefore 
arise out of or in the course of that employ- 
ment. Appeal dismissed. — Boanas v. Barr- 
whin S.S. Owners (1986), 29 B. W. C. C. 

■ 40, C. A. 

2439e. Cleaning steam-roller in motion.] — An 

engine-driver’s mate was cleaning the engine 
of his employer’s steam-roller when his hand 
became caught in the moving machinery Sc 
in consequence he was seriously Sc per- 
manently disabled. The driver had left the 
steam-roller stationary Sc had stopped the 
engine, leaving the workman to clean it. 
It was the workman’s duty to clean the 
engine only when it was stationary. In the 
engine-driver’s absence, the workman set the 
engine in motion before proceeding to clean 
it. The county ct. judge found that it was 
no part of the workman’s employment to 
start the engine or to clean it while it was in 
motion, & that consequently the acts 
occasioning the injury were altogether out- 
side the sphere of his employment ; therefore 
although these acts were done for the pur- 
oses of & in connection with the employer’s 
usiness, the accident never arose out of & 
in the course of the employment. The work- 
man appealed : — Held : there was evidence 
to support the findings of fact Sc no mis- 
direction. Appeal dismissed. — Tucknott v. 
East Sussex County Council (1935), 28 
B. W. C. C. 42, C. A. 

Annotation Refd. Hawker v. Don canter Amalgamated 

Collieries, Ltd., [1938] 4 All E. H. 677. 

2440. Add, Annotations : — Consd. Poland v . Parr, 
[1927] 1 K. B. 236 ; Rossiter v . Constable 
Hart & Co. (1936), 29 B. W. C. C. 32. 


PART XIV. SECT. 5, SUB-SECT. 2.— 
D. (o). 

•I . .) — Applta/ husbands, miners. 

in the employ of M. Go., lost their 
lives when they went down a disused 
mine shaft on M. Co.'s property in 
an attempt to reeooe fellow employees 
who were overcome by gas in attempt- 
ing to rescue children, who while play- 


ing, had gone into the shaft & been 
overcome by gas. Workmen's Com- 
pensation Board disallowed applts/ 
claims for compensation under Work- 
men's Compensation Act, N.B., 1932, 
U Its decision was affirmed by the 
Appeal Dlv. of the Supreme Ct. of New 
Brunswick : — Held : ** Mine rescue 
work/* included under the term 
*« Mining ” in the Act, should not be 
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oonstrued as applying only to tbe 
occurrence of a peril which places in 
jeopardy the lives of miners in a mine 
which is In actual operation. There 
(s no warrant for limiting the meaning 
of the words so as to exclude rescue in 
a mine shaft in which actual operations 
have ceased or been suspended. If 
circumstances arise to create a peril 
there ; or so as to apply only to the 
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2445. Add. Annotations : — Refd. Dermody v. Higgs 
Sc Hill, Ltd., [1937] 4 All E. R. 379 ; Davies 
v. Brown Lenox Sc Co. (1938), 31 B. W. C. C. 
284. 

2446. Add. Annotation : — As to (1) Retd. James v. 
Penderyn Limestone Quarries (Hirwain) 
(1926), 20 B. W. 0. 0. 27. 

2446a. Helping fellow-workman to start engine.] — 

A workman was employed by reaps, in road- 
making. The driver of an engine belonging 
to his employers had difficulty in starting 
the engine, & the workman went to assist 
him. The engine backfired, with the result 
that the workman’s wrist was broken. The 
county ct. judge found that, when the work- 
man met with the accident, he was doing an 
act outside his employment, but one which 
was for his master’s benefit. As, however, 
there was no emergency, the workman was 
not entitled to recover. The workman 
appealed : — Held : the act was one which 
was reasonable for a fellow-workman to do 
in the circumstances for the purpose of en- 
abling his master’s work to proceed, & the 
accident arose out of & in the course of the 
man’s employment. — Dermody v. Higgs & 
Hill, Ltd., [1937] 4 All E. R. 379; 81 Sol. 
Jo. 1020 ; 30 B. W. C. C. 351, C. A. 

2447. Add. Annotations: — Apld. Painter v . 0. & 
S. L. By. (1026), 20 B. W. 0. 0. 157. Refd. 
dickers v. Miners, Thames Steam Tug Sc 
Lighterage Oo. v. Ingram (192 . ), 98 L. J. K. B. 
490. 

2448a. .] — A porter, after a gate of 

a train had been shut, got on to the small 
. piece of platform outside the gate to talk to 
the gateman, <fc, as the train gathered speed 
very quickly, was carried into the tunnel Sc 
seriously injured. He acknowledged that 
the only time a porter had a right to be on the 
platform of a train was for the purpose of 
removiril luggage. There was also a regula- 
tion forbidding any porter to do what he 
was doing at the time of the accident. The 
county ct. iudge held the accident did not 
arise out of the employment. Sc as the act 
that caused it was not done for the purposes 
of Sc in connection with the employers’ trade 
or business, the accident was not to be deemed 
to have arisen out of the employment : — 
Held: there wets evidence to support the 
award, Sc no misdirection. — Painter v. City 
Sc South London By. Oo. (1928), 20 B. W. 
0. O. 157, 0. A. 

2449. Add • Annotations : — Refd, Taylor v. Lock 
(1930), 99 L. ,1. K. B. 245; Harris v. 
Associated Portland Cement Manufacturers, 
Ltd., [1939] A. C. 71. 

2452. Add. Annotations : — Refd. Durie v . Anchor- 
Donaldson Line (1025), 19 B. W. O. 0. 612 ; 


Gorman v. Barclay Curie (1925), 19 B. W. 0. 0. 
564. 

2456. Add . Annotations : — Consd. Pruce v. Davey 
(1926), 136 L. T. 601 ; Robertson v. S.S. Appa- 
lachee, Rovira v. Same (1926), 136 L. T. 488 ; 
Moule v. Marmite Food Extract Co. (1927), 
20 B. W. 0. 0. 446. Refd. Brentnall v. 
London Sc North Eastern Ry. Co. (1932), 25 
B. W. C. 0. 265 ; Todd t>. MacCallum (1933), 
25 B. W. C. 0. Supp. 165. 

2459. Add. Annotation : — Consd. Knowles v. 

Southern Ry. Co., [1937] A. C. 463. 

2460. Add. Annotations : — Consd. Taylor v. Lock 
(1930), 99 L. J. K. B. 245. Refd. Knowles 
v. Southern Ry. Co., [1937] A. C. 463. 

2460a. Farm labourer — Carting turf to own 
oottage.] — Applt. was employed by resp., 
his cousin, as a farm labourer. He had all 
his meals in the farmhouse Sc was paid 10s. 
a week. Resp. allowed him to cut turf Sc use 
it for his own purposes, Sc also allowed him to 
have the use of a horse Sc cart to cart the turf 
• to his cottage. While so carting it, he was 
. run into by a motor car Sc received serious 
, injuries : — Held : the accident did not arise 
out of Sc in the course of applt. ’s employment. 
— Standen v. Smith (1927), 20 B. W. 0. C. 
805, 0. A. 

2460b. Leaving premises to purchase provisions.] — 
Deceased was employed as the only shop 
assistant in a shop, Sc used to have his tea in 
the shop Sc went to fetch the milk for his tea 
from across the road. The shop was left 
open during his tea hour if he liked. While 
crossing the road to get the milk, he was 
knocked down by a motor cyclist, Sc was 
killed. Deceased paid for his own milk for 
his tea, & if he chose to might have got his tea 
out : — Held : the injury having occurred at 
the time when deceased had left the place of Sc 
the course of his employment to get the milk 
for his tea at his own cost for his own purposes, 
the accident did not arise out of Sc in the 
course of his employment, as he was not with- 
in the test laid down in Parker v. Blccck Rock 
( Oumers ), No. 2456, Sc by Lord Atkinson in 
St. Helens Colliery Co. y Ltd. v. Heuntson , 
No. 2384. — Pruce v. Davey (1926), 136 
L. T. 601 ; 20 B. W. 0. 0. 237, 0. A. 

2467a. .] — Applt., a youth sixteen years of 

age, was employed by reaps, in their wire- 
drawing shop. On Jan. 14, 1936, he was 
given some wire to take to put in an oven, 
a large brick erection heated from under- 
neath. He went into the oven with another 
employee, who was unwell, & they sat down. 
Several other youths, employed also by reaps., 
shut the oven door. Applt, called to be 
let out Sc then put his eye to the keyhole to 


rescue of miners. — B etts Sc Gallant 
t>. Workmen’s Compensation Board, 
U934] S. C. R, 107 ; 1D.LE. 438.— 


sq. Farm labourer taking gun to 
shoot crows. 1 — A man, who was em- 
ployed by a farmer to do general work 
on the farm, was working in a potato 
field, grubbing potatoes. He was 
using, with the assistance of another 
man. a grubber, which was a machine 
drawn by two horses. He had taken 
his employer's gun from a storeroom 
In a house on the farm without his 
employer's permission, & he fired at a 
crow which flew down. He then 


placed the gun on the grubber, the gun 
shortly afterwards accidentally went 
off, Sc he reoeJved Injuries from which 
he died. Evidence was given that a 
number of crows were in the field 
earlier in the day Sc that crows would 
Injure the potatoes. The employer 
had a lioenoe for the gun, enabling him 
to shoot over his own land. He did 
not use the gun himself Sc he had no 
ammunition. He never gave the work- 
man permission to use the gun. The 
workman had no licence : — Held : the 
act of the workman in carrying a 
loaded gun was entirely different in 
kind from the class of acts which he 
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was employed to do ; the risk 
occasioned by so doing was not a risk 
incidental to his employment ; Sc the 
workman was not acting in a manner 
which was reasonably within the con- 
templation of the parties when the 
contract of service was made. Sc 
accordingly that the accident did not 
arise out of the employment.— 
Louobret t>. Morrison,] 1930] L R. 
93 ; S3 B. W. O. O. 660. — IR. 


PART XIV. SECT. 5, SUB-BE0T. 2.— 

D. <f ). 


b. For M accident arose * 
dcaat did not arise.'* 


read" aoot- 
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see what they were doing outside, & lime 
was thrown, which got in his eye, the sight of 
which was lost. On a claim by applt. for 
compensation for an accident which he alleged 
arose out of & in the course of his employment, 
the county ct. judge, acting as an arbitrator 
under the Act, found that, though applt. 
himself was injured whilst following his 
proper occupation, the risk he ran from 
l a rk i ng by other bows engaged in the same 
employment was not a special risk & there- 
fore not one incidental to his employment 
by resps., but that the larking of boys was 
a risk common to the public at large, & 
it followed that therefore the accident did 
not arise out of his employment. It was 
alleged on behalf of applt. that larking 
by the employees had occurred on many other 
occasions before the accident in question here, 
but that the county ct. judge did not take 
that fact into consideration : — Held : the 
question whether applt. in the circumstances 
of his employment did run some special risk 
was a question of fact to be decided by the 
county ct. judge, &, he having decided in this 
case that there was no such risk, therefore 
the accident was not one which arose out of 
the employment. — Caxton v. Samuel Fox 
& Oo., Ltd. (1938), 158 L. T. 402 ; 81 B. W. 
C. C. 43, 0. A. 

2471a. .] — A workman in charge of a cotton- 

machine saw that it was not working properly. 
The machine had a locking device which 
prevented the guard being removed while the 
machine was in motion, but on that day 
the device was out of order. Although acting 
in contravention of an order, implied or 
otherwise, from his employer not to attend 
to any defect while the machines were in 
motion, the workman removed the guard to 
adjust a defect in the machine. He slipped 
& caught his left hand in the moving 
machinery, sustaining a serious injury. On 
a claim for compensation the county ct. judge 
found that although the workman had acted 
in contravention of his employer’s orders, the 
act was done for the purposes of his em- 
ployer’s business. He also found that the 
workman had done something so dangerous 
as to prevent him obtaining the benefit of the 
provisions of sect. 1 (2). He accordingly 
made his award for the employers. The 
workman appealed : — Held : the county ct. 
judge had not followed the principles laid 
down in Thomas v. Ocean Coal Co., Lid., 
No. 2511a. Having found that the work- 
man was doing something for the pur- 
poses of his employer’s business which 
would have been within his employment 
except for the prohibition, he ought to have 
applied the provisions of sect. 1 (2), & held 
that the accident was one deemed to have 


arisen out of the employment. In such cir 
curastances the fact that the act done is a 
dangerous one does not prevent the applica- 
tion of this sub-sect. Appeal allowed. — 
Matthews v. Victoria Spinning Oo. (Roch- 
dale), Ltd. (1935), 29 B. W. 0. C. 242 ; 
sub nom. Victoria Spinning Co. (Rochdale), 
Ltd. v. Matthews, [1930] 2 All K. R. 1359 ; 
105 L. J. K. B. 521 ; 156 L. T. 303 52 

T. L. R. 708 ; 80 Sol. Jo. 735, H. L. 

Annotations : — Consd. Evans v. Powell Duffryn Associated 
Collieries, Ltd. (1938), 31 B. W. C. C. 229. Reid. Paimley 
v. Enfield Bolling Mills, Ltd. (1938), 31 B. W. (\ O. 1 87 . 

2472. Add. Annotations:— Consd. Edwards v. 
Gwauncaegurwen Colliery Co., James v . 
Same, Jenkins v. Same (1926), 130 L. T. 
494. Refd. Hannaby v. ULay Main Collieries, 
Ltd., [1931] 1 K. B. 002. 

2475a. Consumption of lntoxloatlng liquor on duty.] 

— Reap, railway co. had a rule that “ em- 
ployees must not consume intoxicating liquor 
while on duty.” This rule was well known 
to the co.’s employees, including the deceased 
man, a carter, whose duty it was to drive a 
pair-horse van. On the day of the accident 
giving rise to the claim for compensation, 
while he was taking a load from one depot to 
another he stopped his van outside a public- 
house, descended from the box Beat, & having 
put a chain on the near side wheel & removed 
a trace he went somo distance up a side street 
to a public-house for the purpose of getting 
a glass of beer & also for the purpose of using 
the lavatory ; but the county ct. judge found 
as a fact that the man’s dominant purpose 
was to drink the beer. On his return to the 
van he removed the chain, replaced the trace, 
took the reins in his hands, & was in the 
act of mounting to his seat when, probably 
owing to the horses starting to move, he 
slipped & fell under the wheel & sustained 
injuries which caused his death. On a claim 
for compensation by his widow : — Held : 
(1) the accident did not arise in the course of 
the deceased man’s employment, seeing that 
it happened before he had completed the 
series of acts — unchaining the wheel, refaaten- 
ing the trace, taking possession of the reins — 
which, owing to his breach of duty, had to be 
performed before he could regain effective 
control of the horses for the purpose of re- 
starting them ; (2) the accident could not 
be deemed to have arisen out of <fe in the 
course of the deceased man’s employment 
within sect. 1 (2) of the Act, inasmuch as the 
act he was doing in contravention of a 
regulation applicable to his employment was 
attempting to regain his seat on the van as 
one part of a composite act of consuming 
intoxicating liquor while on duty, which act, 
being expressly forbidden by the terms of the 
employment, could not be said to be an act 
“ done by the workman for the purposes of 


PART XIV. SECT. 6, SUB-SECT. 2.— 

E. (a). 

tt* Workman standing by open door 
of milway carriage — In disobedience of 
notice.] — Held : the notice was framed 
for securing the safety of passengers 
in general. Sc not of workmen, & the 
employer was liable. — Great Indian 
Peninsular Rt. Oo. e. Kasillnatb 
Chmaji (1927), L It. R. 32 Bom. 4ft.— 
OiD. 


sv. Warming ignored — No 

esuse.] — Where an employee Is injured 


while actually _ 

ployer’s business the fact t 

contrlbutorily negligent In forgetting a 
warning, but not wilfully disobedient 
of orders, does not deprive him of the 
benefits of Part 2 of workmen's Com- 
pensation Act, 1924, if the master was 
guilty of negligence. 

But his contributory neghgenoe Is to 
be taken Into account In eases 
damag es. 

Employees in the retail -shop trade, 
where not brought by regulation under 
Part 1 of the said Act, are covered by 
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Part 2 thereof, which sets up a new 
code which renders obsolete a large 
part of the common law governing 
actions by servants against master s for 
personal injuries. — Webber v. Fifth 
Avenue, Ltd., 11984] I W. W. R. 589 ; 
3 D. L. K. 68 ; 42 Man. L. R. 261.— CAN. 


PART XIV. SECT. 5, SUB-SECT. 2.— 
E. (b) L 

sa. Craneman neglecting to use safely 
ladder .] — A craneman in charge of an 
electric crane climbed from his cabin, 
which was 16 feet above the floor of 


Caws 8476a— 8486a. English and Empibe Digest Supplement. 


& in connection with his employer’s trade or 
business ” within the sub-sect. — Knowles v. 
Southern Ry. Co., [1937] A. C. 483 ; [1937] 
2 All- E. R. 403 ; 100 L. J. K. B. 339 ; 156 
L. T. 401 ; 53 T. L. R. 020 ; 81 Sol. Jo. 475 ; 
30 B. W. C. C. 76, H. L. 

Annotations: — Generally, Refd. Hancock v. Operating & 

Vending Machine Co. (1938), 31 B. W. C. C. 209 ; Noble v. 

Southern Ry. Co., [1039] 2 All E. R. 817. 

2476b. Act done for benefit of employer.] — A 
labourer was occasionally given the task of 
operating an overhead crane worked by 
electric power. The cab from which the 
crane was operated was normally reached by 
a ladder placed at the crane’s usual stopping 
place. If the crane stopped away from its 
ladder the proper method of access for the 
crane driver was to mount some other ladder 
into another crane & ride in the other crane 
until the two were close together, when the 
crane driver could climb into his own crane. 
During great pressure of work the workman 
in order to avoid the lengthy method pre- 
scribed of reaching his own crane climbed up 
a stanchion close to his crane & was electro- 
cuted by live wires & immediately killed. 
Evidence was given to the effect that the 
deceased man was an eager & good workman 
,& it was found as a fact by the county ct. 
judge that it was not an act done out of 
bravado or laziness but was done for the 
purposes of & in connection with his em- 
ployer’s trade or business, l lthough he had 
been expressly warned of the danger of not 
going up to hi® crane by the prescribed 
method. The county ct. judge held that on 
those facts the accident must be deemed 
- to have arisen out of & in the course of the 
employment within the meaning of sect. 1 (2) 
& made his award for the widow. The 
employer appealed : — Held : there was evi- 
dence to support the finding & no mis- 
direction. — Parmley v. Enfield Rolling 
Mills, Ltd. (1938), 31 B. W. C. 0. 187, C. A. 

2475c. Injury during act which workman employed 
to do.] — Apct. was one of four boys who were 
employed in hauling coal in a coal-mine. 
The process of hauling included four distinct 
operations, <fc from time to time one of these 
would be allotted to each boy by an overseer. 
It was proved in evidence that a boy might 
be allotted different operations at different 
times, &, further, that, if the telephone-bell 
rang, it was the duty of the boy who happened 
to be nearest to answer it, whereupon one of 


the other boys would temporarily take his 
place. When apct. was injured, he was per- 
forming one of the operations which had not 
been allotted to him for that day : — Held : 
(1) apct. was employed generally to act as a 
hauler, & he was injured while acting within 
the scope of his employment ; (2) the 

question of whether apct. was acting within 
the scope of his employment was one of law, 
& one upon which the Ct. of Appeal was, 
therefore, entitled to reverse a county ct. 
* judge. — Hawker v. Doncaster Amalga- 
mated Collieries, Ltd., [1938] 4 All E. R. 
577 ; 100 L. T. 31 ; 55 T. L. R. 190 ; 83 
Sol. Jo. 54 ; 31 B. W. C. C. 472, C. A. 

2478. Add, Annotation : — Refd. Davies v. Brown 
Lenox & Co. (1938), 31 B. W. C. C. 284. 


2479a. ]. — A young girl was injured 

while cleaning a machine for pulping cheese. 
She was employed to dust bottles & sweep 
the floors & not to do any work in connection 
with the machine, & permission to help on the 
machine had been refused : — Held : as the 


lifferent in kind from what she was employed 
to do, the accident did not arise out of or 
in the course of her employment, & Work- 
men’s Compensation Act, 1923 (c. 42), s. 7, 
did not apply to such a case. — Dennison v . 
Keiller, Ltd. (1920), 19 B. W. C. C. 409, C. A. 


2483. Add, Annotation : — Refd. Clarke v. Southern 
Ry. (1927), 96 L. J. K. B. 572. 

2486. Add, Citation 130 L. T. 208. 


Add. Annotation : — Refd. Evans v. Powell Duffryn 
Associated Collieries, Ltd. (1938), 31 B. W. 
C. C. 229. 

2486a. Lorry boy cranking up engine.] — An infant 
was employed as a lorry boy, <fc his duties 
were to keep the lorry clean & obey the 
orders of the driver, whom he accompanied 
on his round. Books of instructions were 
issued to the storekeeper in which lorry boys 
were expressly prohibited from cranking up 
the engine of a lorry under any circumstances 
whatever, but the workman had no know- 
ledge of this prohibition. The workman 
was under the mistaken impression that the 
driver of his lorry ordered him to crank 
up the engine & he attempted to do so. As 
a result he received injuries to his arm. He 
claimed compensation for the accident. The 
county ct. judge held that the workman had 
to obey the orders of his driver, & his lack 


the works, to the top platform of the 
orane, In order to inspect the mechan- 
ism, as the orane had failed to act. 
Snob inspection was part of his duty. 
The cabin was connected by an inside 
safety ladder with the top platform, 
around which, for the purposes of 
safety, was a handrail. The crane- 
man’s duties required him to return, 
on completion of his inspection, to his 
cabin. He attempted to descend from 
the platform ljy climbing over the 
handrail, & clambering down the out- 
side structure, & in doing so he fell to 
the door of the works, & was fatally 
injured : — Held : the arbitrator was 
entitled to hold that the accident did 
not arise out of the employment, as 
the workman was doing a prohibited 
act.. — M'Cormack v. Stewarts Sc 
Llotds, J19301 S. 0. 1038; 23 

B. W. 0. O. 685.— SCOT. 


sd. Working near live wire.) — Appots. 
claimed compensation under work- 
men's Compensation Act, 1806, as 


dependants of a deceased workman 
employed by reaps. Deceased was 
employed by reaps. In connection with 
their work in carrying out an electrioal 
Installation in a number of houses. 
On the day of his death, his work 
included fixing shackles to the wall of 
a house & shackles & insulators to a 
pole or standard for the purpose of the 
main wires being connected to the 
house. Without a specific order or 
direction to do so at that time, he 
placed a ladder against the pole & 
ascended it, carrying shackles & 
Insulators. He apparently lost his 
balance at the top of the ladder, 
clutched the main wires, & was electro- 
cuted. The evidence for reaps, was 
that deceased had been instructed that 
when be had finished his prior work, 
he was to report to the engineer or to 
the foreman that he wanted the line 
switched out & that he was ready to 
ascend the pole ; Sc that no one was to 
ascend the pole without a note in 


writing from the operator or engineer. 
There was also evidence, corroborated 
by one of appots.' witnesses, that a 
few days previously deceased bad 
started to ascend a pole : that the 
foreman had warned him that the line 
was “ live ” & that he should not 
attempt to go up & had bidden him 
never to do it again. The •■foreman 
also gave evidence of the existence of a 
book of safety rules (including one 
forbidding any man to work on live 
oontacts) which he said be had, some 
time before, in another town, read out 
to a number of workmen. Including 
deoeased : — Held : it was outside the 
scope & sphere of the employment of 
the deoeased to ascend the pole unless 
Sc until be bad applied to have the 
electric current out off Sc had received 
a note in writing that this had been 
done ; &, accordingly, the application 
must be refused. — Hutchinson «. 
Irish Electrical Construction Co. 
(1985), 28 B. W. C. O. Suppt. 139.— m. 
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of knowledge of the prohibition did not limit 
the scope of his employment. He therefore 
made his award for the workman. The em- 
ployer appealed : — Held : the appeal must 
be allowed. — C artwright v. Shell-Mex <fc 
B.P., Ltd. (1932), 25 B. W. 0. 0. 650, C. A. 

2488a. Riding on engine.] — The duty of 0., a 
workman in the employ of the S. Railway, 
required him to go from point A. to point B. 
on their premises. Instead of going by a 
public road he proceeded to walk along the 
permanent way, a shorter route, in disregard 
of an emphatic prohibition. It was a common 
practice, acquiesced in by the railway’s 
responsible officers, though forbidden by 
their rules, for workmen passing between A. 
Sc B. to travel on an engine if one happened 
to be running at a convenient time. When 
0. had walked about three-quarters of the 
distance along the line an engine going in 
the same direction passed him at a low speed, 
Sc, to save himself the trouble of completing 
the journey on foot, he attempted to mount 
the engine in motion, with the result that 
he was seriously Sc permanently injured. 
The county ct. judge found that, although 
the prohibition was a very real one, 0. was 
entitled to compensation, as he was acting 
“ for the purposes of Sc in connection with ” 
the railway’s business within Workmen’s 
Compensation Act, 1025 (c. 84), s. 1 (2) : — 
Held : the above sub-sect, did not extend 
compensation to workmen who were not in 
their employment at all, Sc, as C. in going into 
a definitely prohibited area, had gone outside 
his sphere of employment, he comd not 
recover. — Clarke v. Southern By. Co. 
(1927), 96 L. J. K. B. 572 ; 137 L. T. 200 ; 
20 B. W. C. C. 309, C. A. 

Annotations : — Distd. Brotherton v. Jackson (1928), 98 L. J. 
K. B. 76. Comd. Quickfall v. London & North-Eastern 
Ry. Co. (1929). 142 L. T. 315 ; Shephard v. London, 
Midland & Scottish Railway (1930), 143 L. T. 220. Apld. 
Stephenson u. British Insulated Cables, Ltd. (1930), 23 
B. W. C. C. 549. Folld. Noble v. Southern Ry. Co.. [1939] 
2 All E. R. 817. Retd. Talbot v. Ackora. Whitley & 
Abrams Coal Co. (1934), 150 L. T. 444. 

2489. Add. Annotations : — Consd. Edwards v. 
Gwauncaegurwen Colliery Co., James v. 
Same, Jenkins v. Same (1926), 96 L. J. K. B. 
337 ; Jardine v. Steel Co. of Scotland (1926), 
19 B. W. C. C. 726 ; Clarke v. Southern Ry. 
(1927), 96 L. J. K. B. 572. Apld. Stephen 
v. Cooper, [1929] A. C. 570. Expld. & Folld. 
Hannaby v. Llay Main Collieries, Ltd., [1931] 
1 K. B. 602, C. A. Consd. Harris v. 
Associated Portland Cement Manufacturers, 
Ltd., [1939] A. C. 71. Refd. Dixon v. Ayre- 
some S.S. Owners (1930), 99 L. J. K. B. 
250; Dyson v . Vickers- Armstrong, Ltd. (1929), 
22 B. W. O. C. 551 ; Shephard v. London, 
Midland Sc Scottish Railway (1930), 143 L. T, 
220 ; Race v . Postmaster-General (1032), 
140 L. T. 489 ; Thomas v. Ocean Coal Co.. 
[1933] A. C. 100 ; Knowles v. Southern Ry. 
Co., [1936] 2 All E. R. 082. 

2492a. .] — Some miners had been conveyed 

from their work at the face to the shaft in 
a train of tubs provided by the employers. 
Some conveyance was necessary in order to 
enable the men to leave the pit within the limit 
of seven hours permitted for each shift. 
Subsequently the employers provided a 
“ spake,” i.e. t a train or special vehicles 
containing seats. On the occasion of the 
accident the driver in charge of the spake, for 


some purpose of his own, did what he had 
sometimes done before, namely, instead of 
using the spake used a train of tubs for con- 
veying the miners, who knew that riding on 
tubs was prohibited, but did not complain. 
The train of tubs broke Sc overturned, & two 
of the miners were killed, Sc one was slightly 
injured : — Held : the prohibition was of the 
class that dealt with conduct within the 
sphere of the employment, Sc Workmen’s 
Compensation Act, 1925 (c. 84), s. 1 (2), 
applied. It was necessary for the employers 
that the men should leave within a specified 
time, Sc the act was done for the purposes of 
the employers’ trade or business, Sc compensa- 
tion should be awarded to the dependants of 
the two miners who were killed, but not to the 
slightly injured miner, who was, for that 
reason, not covered by sect. 1 (2 ). — Edwards 
v . Gwauncaegurwen Colliery Co., James 
v. Same, Jenkins v. Same (1920), 98 L. J. 
K. B. 337 ; 130 L. T. 494 ; 20 B. W. 0. 0. 
75, 0. A. 

Annotations : — Consd. Brotherton «. Jaokson (1928), 98 L. J. 
K. B. 76. Expld. Hannaby v. Llay Main OoUlerloa, Ltd., 
[1931 ]1 K. B. 602. Consd. Dugdalo i>. Johnson & Phillips, 
Ltd. (1931). 24 R. W. G. C. 502. Refd. Mutehara v. Gentle 
(F. W.) & Son (1931). 24 B. W. C. O. 310 ; Matthews v. 
Victoria Spinning Co. (Rochdale), Ltd. (1935), 28 B. W. 
C. C. 246. 

2494. Add. Annotations: — As to (1) Consd. 
Hannaby v. Llay Main Collieries, Ltd., 
[1931] 1 K. B. 002, C. A. Refd. James v. 
Penderyn Limestone Quarries (Hirwain) 
(1920), 20 B. W. 0. C. 27 ; Stephen v. Cooper, 
[1929] A. C. 570. As to (2) Refd. Mersey 
Docks Sc Harbour Board v. West Derby 
Assessment Committee, Bottomley v. West 
Derby Assessment Committee Sc Mersey 
Docks & Harbour Board, etc., [1932] 1 
K. B. 40. 

2494a. .] — A shunter was employed to accom- 

pany a short train Sc to get down to open 
gates, through which the train had to pass, 
Sc also to do the necessary shunting. He 
should have ridden in the front waggon, but 
used to ride by means of his coupling stick 
on the buffer so as to enable him to get off 
Sc on more easily. Whilst so engaged the 
train went over a stone Sc jolted him off, Sc 
the injury he received resulted in the loss 
of a leg. Riding on a waggon by means of a 
coupling pole was prohibited : — Held : the 
prohibition was not one defining the sphere 
of the man’s employment, though the breach 
of it, apart from Workmen’s Compensation 
Act, 1925 (c. 84), s. 1 (2), would have pre- 
vented the accident arising out of the employ- 
ment. There was evidence to support the 
finding of the county ct. judge that the act 
done was for the purposes of Sc in connection 
with the employers’ trade or business, Sc the 
accident, by sect. 1 (2), was to be deemed to 
arise out of the employment. — J ames v, 
Penderyn Limestone Quarries (Hirwain), 
Ltd. (1920), 20 B. W. C. C. 27, C. A. 

Annotations ; — Apld. Davison v. Holmside & South Moor 
Collieries, Napper v. Lambton, Hetton & Jolcey Collieries 
(1929), 140 L. T. 511. Oonid. Oufokfall ©. London 8c 
North-Eaetem Ry. Co. (1929), 142 L. T. 315 ; Hannaby 
v. Llay Main Collieries, Ltd., [1931] l K. B. 602. Refd. 
Stokoo v. Mlckley Coal Co. (1928), 138 L. T. 566. 

2496. Add. Annotations : — As to (1) Consd. Ford v . 
Wellerman Bros. (1930), 99 L. J. K. B. 000. 
Refd. Edwards v. Gwauncaegurwen Colliery 
Co., James v . Same, Jenkins v. Same (1926), 
96 L. J. K. B. 337. 
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2497a. Walking along railway line.] — Deceased, a 
fireman employed by resps., was ordered to 
proceed from an engine-shed to a railway 
station. The permitted route for this journey 
did not involve walking along the railway 
lines, & several warnings had been issued by 
resps. to their staff forbidding them to walk 
along the lines unless they were required so 
to do in the execution of tneir duty or unless 
they were using a permitted route. Deceased 
proceeded to walk along the lines & was 
killed by a train: — Held: (1) following 
Clarke v. Southern Railway Co . (1927), 20 
B. W. 0. 0. 309 ; Digest Supp., deceased 
had gone outside the sphere of his employ- 
ment, & his widow was not entitled to recover 
compensation; (2) the decision in Clarke v. 
Southern Railway Co. cannot be considered 
as having been impliedly overruled either by 
Thomas v. Ocean Coal Co., Ltd., [1933] A. C. 
100 ; Digest Supp., or by Harris v. Associated 
Portland Cement Manufacturers , Ltd., [1939] 
A. C. 71 ; Digest Supp. — N oble v . Southern 
By. Co., [1939] 2 All E. R. 817 ; 83 Sol. Jo. 
524 ; 32 B. W. 0. C. 109, C. A. 

2498. Add. Annotation : — Distd. Paleokas (or 
Pollock) v. Mount Vernon Colliery Co., [1931] 

A. C. 597. 

2499: Add. Annotations: — As to (1) Consd. 

Edwards v. Gwauncaegurwen Colliery Co., 
James v. Same, Jenkins v. Same (1926), 96 
L. J. K. B. 337 ; Apld. M’Corquindale v. 
Oambroe Coal Co. (1926), 20 B. W. 0. C. 689. 
Consd. Clarke v. Southern By. (1927), 96 
L. J. K. B. 672. Distd. Wood v . Garscube 
Colliery Co. (1927), 20 B. W. O. C. 837; 
Brotherton v. Jackson (1928), 98 L. J. K. B. 
76. Reid. Dennison v. Keiller (1926), 19 

B. W. C. 0. 409. Expld. Hannaby v. Llay 
Main Collieries, Ltd., [1931] 1 K. B. 602. 
Apld. Paleokas (or Pollock) v. Mount Vernon 
Colliery Co., [1931] A. 0. 697. Consd. 
Stephenson v . British Insulated Cables, Ltd. 
(1930), 23 B. W. C. 0. 549; Muteham v. 
Gentle (P. W.) & Son (1931), 24 B. W. C. C. 
310 ; Dugdale v. Johnson <fe Phillips, Ltd. 
(1931), 24 B. W. 0. C. 502 ; Manley v. Open- 
shaw (1933), 150 L. T. 232 ; Privett v. 
Darracq Motor Engineering Co. (1934), 78 
Sol. Jo. 550 ; Manley v . Openshaw (1933), 26 
B. W. C. O. 625 ; Victoria Spinning Co. 
(Rochdale), Ltd. v. Matthews, [1936] 2 All 
E. B. 1359. Refd. Bace v. Postmaster - 
General (1932), 173 L. T. Jo. 131. As 
to (2) Apld. Edwards v . Gwauncaegurwen 
Colliery Oo., James v. Same, Jenkins v. Same 
(1926), 96 L. J. K. B. 337. Consd. James v. 
Penderyn Limestone Quarries (Hirwain) 
(1920), 20 B. W. 0. C. 27 ; Carter v. British 
Thomson-Houston Co. (1927), 137 L. T. 329. 
Apld. Stokoe v. Mickley Coal Oo. (1928), 138 
L. T. 566. Consd. Stephenson v. British 
Insulated Cables, Ltd. (1930), 23 B. W. 0. C. 
549. Apld. Thomas v. Ocean Coal Co., [1933] 
A. C. 100. Refd. Clarke v. Southern By. 


(1927), 90 L. J. K. B. 672 ; Talbot v. Ackers, 
Whitley v . Abrams Coal Co. (1934), 160 L. T. 
444. OeneraUy t Refd. Davison v. Holmside <fc 
South Moor Collieries, Napper v. Lambton, 
Hetton & Joicey Collieries (1929), 140 L. T. 
511 ; Quickfall f>. London & North-Eastern 
By. Co. (1929), 142 L. T. 316 ; Keeley v . 
English Electric Co. (1936), 28 B. W. C. C. 
118 ; Knowles v . Southern By. Co., [1930] 
2 All E. B. 082 ; Tucknott v. East Sussex 
County Council (1935), 28 B. W. 0. 0. 42 ; 
Harris v. Associated Portland Cement Manu- 
facturers, Ltd., [1939] A. C. 71. 

2499a. Order by unauthorised con- 

tractor*] — Beeps., coal masters, employed a 
contractor to win coal in a pit they were 
working, & the contractor employed applt, 
as a mine worker for that purpose. It having 
become necessary to fire certain shots in this 
pit, the shot-firing was entrusted by the 
resps. to a duly appointed fireman, who alone 
was authorised to fire the shots. The fire- 
man, in breach of Explosives in Coal Mines 
Order of Sept. 1, 1913, allowed the contractor 

* to couple up the cable employed in the 
process of shot-firing to the shot, the fireman 

' then connecting the other end of the cable to 
the firing apparatus & firing the shot. After 
six shots had been fired in this way, the con- 
tractor, without informing the fireman, 
instructed applt. to couple up the cable to 
the seventh snot, & while applt. was in the 
act of coupling up the cable the charge 
exploded & seriously & permanently jniured 
him. Upon an application by applt. for 
compensation from resps., the arbitrator 
found in law that the accident arose out of 
<fc in the course of his employment & made an 
award in favour of the applt. : — Held : the 
accident to applt. did not arise out of or in 
the course of his employment, but arose out 
of & in the course of the prohibited act, & 
1925 Act, sect. 6 (1), did not apply, as applt. 
was not employed on any work which the 
contractor had undertaken with the principal 
to execute. — Paleokas (oe Pollock) v. 
Mount Vernon Colliery Co., Ltd., [1931] 
A. 0. 697 ; 100 L. J. P. 0. 225 ; 145 L. T. 
460 ; 47 T. L. B. 486 ; 24 B. W. C. 0. 283, H. L. 

2501. Add. Annotations: — Consd. Edwards v . 
Gwauncaegurwen Colliery Co., J ames v. Same, 
Jenkins v. Same (1926), 90 L. J. K. B. 337. 
Distd. Carter v. British Thomson-Houston 
Co. (1927), 137 L. T. 329. Consd. Dugdale v. 
Johnson & Phillips, Ltd. (1931), 24 B. W. 

C. C. 502 ; Thomas v. Ocean Coal Co., [1938] 
A. 0. 100. Refd. James v . Penderyn Lime* 
stone Quarries (Hirwain) (1926), 20 B. W. 
0. 0. 27 ; Stokoe v. Mickley Coal Co. (1928), 
138 L. T. 566 ; Hannaby v. Llav Main 
Collieries, Ltd., [1931] 1 K. B. 602 ; Knowles 
v . Southern By. Co., [1930] 2 All E. R. 082,; 
Murray v. Schwachman, Ltd., [1936] 2 All 
E. B. 478. 


PART XIV. SEfCT. 6, SUB-SECT. 2.— 
E. (b) Ui. 

2408 Hi. Firing shots— 

Shot ftrtr connecting cable with charge — 
Premature firing by miner. ] — He Id: the 
shot flrer was entitled to compensation. 
— Wood v. Garscube Colliery Oo., 
Ltd., [1927] S. a 87T ; 20 B. W. 0. C. 
887.—JSCOT. 

b 1. Fireman concertino electrize 

detonator into fuse detonator. 1 — Held : 


the workman, when injured, was doing 
an act not within the eoope of hia 
employment, A, even assuming it was 
done for the purposes of the employer a 
business, it was not an not to which 
Workmen's Compensation Act, 1923 
(o. 42), s. 7, applied. — M* C qROUINU^ls 
e. Gabnbbob Goal 'Oo., Ltd., [1927] 
a. O. 14. — SOOT. 

d 1. Allowing bunting material to lie 
about mine.}— Held : (1) a smouldering 
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cigarette was “ burning material ” 
within Coal Mines General Regulations, 
1913, r. 12 ; (2) there was evidence on 
which the arbitrator was entitled to 
hold that the workman had been 
guilty of serious he wilful misconduct, 
m respect that the facts showed that 
he had created a dangerous situation 
as a result of a deliberate act of the will. 
— Swot v. Waraa Coal Co-. (19283 
9 . a 180. — SOOT. 
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2506. Add, Annotation* : — Consd. Stokoe v. Mickley 
Ooal Oo. (1928), 138 L. T. 566. Reid. Guest 
v . Gaston, [1927] 1 K. B. 1 ; Dugd&Le 
v, Johnson & Phillips, Ltd. (1931), 24 

B. W. C. C. 502 ; Lewis v, Deny4, [1939] 1 

K. B. 540. 

2506a. .] — S., a stoneman, was 

employed by reaps, driving a drift through 
rock by snotflring & was found dead 
within three yards of the working face, his 
body being very badly damaged So his left 
arm practically blown off, he being a left- 
handed man. The drill So ratchet were found 
burnt, broken, So twisted a few yards from the 
working face, & the standard some way from 
the face & undamaged. The drill So ratchet 
together with the standard were used for 
drilling holes to put the shots in, but if a 
shot misfired So the stemming was drilled 
out the standard was not used. S. was a 
licensed shot flrer, So his duty would be to 
deal with the case of a misfire, but the use 
of a hole in which a shot had misfired was 
prohibited, as also the drilling out of it the 
stemming in order to put in another charge, 
it being directed that a fresh hole must be 
bored not less than a foot from the old hole. 
There was no evidence that there had been 
any attempt to drill a fresh hole. The 
county ct. judge held the man was killed 
whilst doing a prohibited act, but, as his 
motive was to save himself the trouble of 
drilling a fresh hole, he was not at the time 
of the accident doing an act for the purposes 
of So in connection with the employers’ trade 
or business within Workmen’s Compel Ration 
Act, 1925 (c. 84), s. 1 (2), & his dependant was 
not entitled to recover compensation : — 
Held : the personal motive of the man in 
doing the prohibited act was not a criterion 
as to whether he Was doing it for the purposes 
of So in connection with the employers’ trade 
or business, So as the man was engaged at the 
working face within the sphere of his employ- 
ment he must be deemed to have acted for 
the purposes of So in connection with the 
employers’ trade or business, So, though doing 
a prohibited act, he was brought back within 
sect. 1 (1), So compensation was payable as for 
an accident arising out of & in the course of 
the employment. — Stokoe v. Mickley Coal 
Co., Ltd. (1928), 138 L. T. 508 ; 21 B. W. 

C. 0. 70, 0. A. 

Annotation • — Retd. Davison v. Holmside & South Moor 
Collieries, Napper v. Lambton, Hetton & Joicey Collieries 
(1929), 140 L. T. 511. 

2511. Add, Citation s 90 L. J. P. 0. 17 ; 136 

L. T. 68. 

Add, Annotation s: — As to (1) Distd. Thomas 
v, Ocean Coal Co., [1933] A. C. 100. As to 
(2) Consd. James v, Penderyn Limestone 
Quarries (Hirwain) (1920), 20 B. W. C. C. 
27. Apld. Stokoe v, Mickley Coal Co. (1928), 
138 L. T. 500. Refd. Davison v, Holmside 
So South Moor Collieries, Napper v. Lambton, 
Hetton So Joicey Collieries (1929), 140 L. T. 
611 ; Privett v, Darracq Motor Engineering 
Co. (1934), 151 L. T. 211 ; Knowles v. 
Southern By. Co., [1936] 2 All E. B. 082 ; 
Matthews v, Victoria Spinning Co. (Rochdale), 
Ltd. (1936), 28 B. W. C. C. 240. Generally , 
Consd. Thomas v. Ocean Coal Co. (1931), 146 
L. T. 183. 

2511a. — Applt.’s husband, who was em- 
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ployed as a hitcher at resps.' colliery, had 
the duty ( inter alia) of controlling full trams 
So sending them up to the surface. He per- 
formed Ms duties on both sides of the pit 
bottom So could pass from one side to the 
other by a way round the shaft or by crossing 
the shaft bottom, but by a statutory regula- 
tion, “ No person shall attempt to go on or 
across the uncovered space of the shaft 
bottom, except for the purpose of working 
in the shaft bottom. So no person shall be 
allowed to work in such space unless the 
cages are stopped.” He crossed the shaft 
bottom when he was in charge of it as a 
hitcher, So a descending o&ge crushed So killed 
him. The county ct. judge found that the 
man’s act was for the purposes of the em- 
ployers’ business : — Held: the accident arose 
out of the man’s employment, & it was also 
in the course of his employment apart from 
the statutory proMbition, So, as the judge 
had found the act to have been done for the 
purposes of the employers’ business, the acci- 
dent was, notwithstanding the proMbition, 
to be deemed to have arisen in the course of 
the man’s employment, So therefore applt. 
was entitled to compensation. — Thomas v. 
Ocean Coal Co., Ltd., [1933] A. C. 100 ; 
102 L. J. K. B. 142 ; 148 L. T. 219 ; 49 
T. L. R. 67 ; 70 Sol. Jo. 849 ; 25 B. W. C. C. 
430, H. L. 

Annotations : — Consd. Talbot v. Ackere, Whitley & Abram- 
Coal Co. (1934), 150 L. T. 444 ; Bullors v. AltuB Shoes 
makers, Ltd. (1934), 27 B. W. C. C. 132 ; Privett v. 
Darracq Motor Engineering Co. U934), 151 L. T. 211. 
Tucknott v. East Sussex County Council (1935), 28 B. W. 
0. O. 42 ; Victoria Spinning Co. (Rochdale), Ltd. v. 
Matthews, [1936] 2 All E. It. 1359 ; Harris c. Associated 
Portland Cement Manufacturers. Ltd., [19391 A. (’. 71 ; 
Noble v. Southern Ry. Co., [1939] 2 Alt E. R. 817. Reid. 
Collins v. British Timkin. Ltd. (1934), 27 B. W. (\ (\ 7 4 ; 
Knowles v. Southern By. Co., [19361 2 All E. It. 682; 
Evans v. Powell Dntfryn Associated Collieries, Ltd. 
(1938), 82 Sol. Jo. 565 ; PainaJey v. Enfield Bolling Mills, 
Ltd. (1938), 31 B. W. C. C. 187. 

2512a. .] — By the Coal Mines Act, 1911 (c. 60), 

s. 43 (11), an official of a mine is permitted 
to travel on foot on a haulage road while the 
haulage is in motion, but by sect. 48 (12) of 
that Act is not permitted in the circum- 
stances of this case to ride on the tubs. An 
overman, whose duties took him to all parts 
of the mine, was at some distance from the 
bottom of the shaft at the time when it was 
his duty to hand over his duties to another. 
He got into a moving tub for the purpose of 
riding to the person to whom he liad to hand 
over his duties, So whilst so riding received 
injuries which caused his death. On a claim 
by his widow the county ct. judge found that 
the workman’s act in riding on the tub was 
done for the purposes of & in connection with 
his employers’ business, but it was an act 
wMch was not within the scope of his employ- 
ment. He therefore made an award m 
favour of the employers. A shifter, in con- 
travention of Regulation 25 (a), made under 
Coal Mines Act, 1911 (c. 60), got into an open 
train, wMch was being hauled along the way 
by a pony, without the permission of the 
manager. In consequence he received in- 
juries which caused his death. On a claim 
by Ms widow, the county ct. judge made a 
similar award. Both appets. appealed : — 
Held : the question of whether the workman 
was acting within the scope of Ms employ- 
ment at the time of the accident was one of 
fact. So there was evidence to support the 
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finding that he was not. This being so, the 
accident did not arise out of & in the course 
of the employment, notwithstanding that the 
act of the workman was one done for the 
purposes of & in connection with his em- 
ployers’ business. The judge’s decision was 
right & there was no misdirection. — Davison 
v. Holmbipe & South Moor Collieries, 
Ltd., Napper v. Lambton, Hetton & 
Joicey Collieries, Ltd. (1929), 140 L. T. 
611 ; 46 T. L. R. 188 ; 22 B. W. C. C. 61, C. A. 

Annotations : — Consd. Hannaby v. Llay Main Collieries, Ltd., 
[1931] 1 K. B. 602. Refd. Talbot t>. Aokers, Whitley & 
Abrams Coal Co. (1934), 150 L, T. 444. 

2512b. .] — By Coal Mines Act, 1911 (c. 60), 

s. 43 (2), no miner may ride on sets or trains 
of tubs where the haulage is worked by 
gravity or mechanical power. A workman, 
when signing on for work at a colliery where 
he was employed as a salvage man, was 
supplied with a summarised copy of this 
provision. Men-riding trolleys were pro- 
vided for carrying the men up the dips at the 
end of their shift. The workman, with two 
other salvage men, was ordered in the middle 
of a .shift to move twenty-six pipes from the 
bottom to the top of a dip, a distance of 
about seventy yards. Half the pipes were 
• loaded & hauled up on a timber-trolley. 
The workman, instead of walking down to 
assist in loading the remainder, got into an 
' empty tub attached to the descending timber- 
trolley. In the descent the tub became 
derailed by an accident in the haulage engine- 
house & the workman was killed. His widow 
claimed compensation. The county ct. judge 
found that the workman rode in the tub for 
the purposes of & in connection with his 
employer’s business in that he did it to save 
time, &; held that he was still within the scope 
of his employment, although acting in contra- 
vention of the statutory prohibition, inas- 
much as the prohibition was only concerned 
with the mode of carrying out his work. An 
award having been made in favour of the 
dependant, the employers appealed : — Held : 
the question was one of degree & therefore 
one of fact for the county ct. judge. In this 
case there was evidence to support the finding 
& no misdirection. — Hannaby v. Llay Main 
Collieries, Ltd., [1931] 1 K. B. 002 ; 100 
L. J. K. B. 363 ; 144 L. T. 490 ; 23 B. W. 

C. C. 403, 0. A. 

Annotations: — Consd. Thomas v. Ocean Coal Co., [1933] 

A. C. 100. Reid. Talbot v. Ackers, Whitley & Abrams 
Coal Co. (1934), 150 L. T. 444. 

2512c. Riding on journey of trams.] — A miner 
& his son, working on the same shift, had to 
return to the pit shaft by the main drift along 
which journeys of trams were being hauled. 
While they were returning, the cable of a 
journey of trams broke & ran back some 
twenty yards. The son was then found to 
be pinned underneath the corner of an over- 
turned tram & the father was found lying 
across ’another derailed tram, holding the 
signal tfope & seriously injured. The boy died 
im mediately & the father died two days later. 
The widow claimed compensation on behalf 
of herself & her surviving children. The 
county ct. judge found that the workman bad 
been riding on the journey of trams contrary 
to the prohibition contained in Coal Mines 
Act, 1911 (c. 50), s. 43 (2), & consequently 
was not acting in the course of his employ- 
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ment at the time of the accident. He 
therefore made an award in favour of the 
employers. The defendants appealed ; — 
Held : there was evidence to support the 
finding & no misdirection. — Edwards v . 
Ocean Coal Co., Ltd. (1929), 22 B. W. 0. C. 
254, C. A. 

2514. Add. Annotations : — Refd. Knowles v. 

Southern By. Co., 11938] 2 All E. R. 082 ; 
Knight v . Howard Wall, Ltd., [1938] 4 All 
E. R. 667. 

2515a. Workman entering prohibited place by 
mistake.] — A series of cubicles for electrical 
works were in course of being fitted up, some of 
which had been completed & contained live 
electrical machinery, & were locked. There 
was an express order to the workmen not to 
enter the completed cubicles. The cubicles 
being worked upon were quite close to those 
finished, being in the same series. The work- 
man, a very competent man at his job, was 
very short-sighted, <fc was found electrocuted 
in one of the completed cubicles, he having 
unlocked the others. The county ct. judge 
drew the inference that the workman had 

, entered a completed cubicle by mistake, & 
was there for the purposes of his employers’ 
trade or business, & that the accident arose 
out of & in the course of his employment : — 
Held : there was evidence to support this 
inference of fact, & although the workman 
was acting contrary to a prohibition, the 
accident must be deemed to arise out of & 
in the course of the employment. — Carter v . 
British Thomson-Houston Co., Ltd. (1927), 
137 L. T. 329 ; 20 B. W. C. C. 331, C. A. 

2522a. Usual route to cage barred by accident.] 

— A fall of roof occurred in a mine shortly 
before the end of a shift, as a result of which 
a workman was unable to leave the mine by 
the usual route. He was found dead on the 
following day in a part of the mine which 
was not on any route leading to the pit 
• bottom & which he could not have reached 
without climbing over a wall of stone slabs 
marked with the words “ no road ” & with 
several crosses. Death was due to gas 
poisoning. On a claim for compensation by 
the widow the county ct. judge found that 
the workman’s death was due to his having 
knowingly & without authority entered this 
particular part of the mine notwithstanding 
that, as he must have seen & been aware, it 
had been crossed off to prevent entry, & 
made his award for the employer. The 
widow appealed : — Held : as the workman 
in knowingly crossing the barrier was acting 
in contravention of an order given by his 
employer & the act of making Ms way to the 
pit bottom was an act done by the workman 
for the purposes of & in connection with his 
employer’s trade or business the deafth must 
be deemed to have arisen out of & in the 
course of the employment within sect. 1 (2). 
Appeal allowed. Leave to appeal to House 
of Lords refused. — Evans (Glyn) v. Powell 
Duffryn Associated Collieries, Ltd. 
(1988), 82 Sol. Jo. 565 ; 31 B. W. C. C. 229, 
C. A. 

2528. Add. Annotations : — Consd. Dixon v. Ayre- 
some S.S. Owners (1980). 99 L. J. K. B. 250. 
Folld. Cartwright v. SheU-Mex & B.P., Ltd. 
(1932), 25 B. W. O. C. 650. 
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2535* Add. Annotations : — Gonad. Hannaby v. 
Llay Main Collieries, Ltd., [1031] 1 K. B. 
602* Raid, Edwards v. Gwauncaegurwen 
Colliery Oo., James v. Same, Jenkins v. Same 
(1926), 90 L. J. K. B. 337; Knowles t>. 
Sonthem By. Co., [1930] 2 All E. R. 082. 

2535a. .] — A cotton-machine was fitted 

with a locking device which prevented the 
bars of the machine being cleaned or adjusted 
while it was in motion. A workman, while 
operating the machine, noticed that it was 
defective, ft, finding that the locking device 
was broken, he attempted to clean or adjust 
the bars when the machine was running, 
contrary to the orders of his employers. In 
so doing he slipped & sustained serious & 
permanent injuries through his left hand 
coming into contact with the revolving 
knives. He claimed compensation on the 
ground that the accident arose out of & in 
the course of the employment, or should be 
deemed to have so arisen by virtue of 
sect. 1 (2) of Workmen’s Compensation Act, 
1925 : — Held : (1) as the prohibited act of 
cleaning the bars while the machine was in 
motion resulted in serious & permanent dis- 
ablement of the workman, & was done by 
him for the purposes of & in connection with 
his employers’ trade or business, the accident 
must be deemed to arise out of & in the course 
of the employment, <fc the employers were 
therefore liable to pay compensation ; (2) the 
defence of added peril, based on the allega- 
tion that the contravention of the em- 
ployers’ regulation by the workman added a 
peril to his employment, could no longer, since 
the decision m Thomas v. Ocean Coal Co., 
Ltd., No. 2511a, deprive the workman of 
compensation. — Victoria Spinning Co. 
(Rochdale), Ltd. u. Matthews, [1936] 2 All 
E. R. 1359 ; 106 L. J. K. B. 521 ; 155 L. T. 
303 ; 52 T. L. R. 708 ; 80 Sol. Jo. 735 ; 
sub nom. Matthews v. Victoria Spinning 
Oo. (Rochdale), Ltd., 29 B. W. C. C. 242, 
H. L. 

Annotations : — Coned. Evans v. Powell Duffryn Associated 
Collieries, Ltd. (1938), 31 B. W. C. C. 229. Reid. Parmley 
V. Enfield Rolling Mills, Ltd. (1938), 31 B. W. C. C. 187. 


2541. Add. Annotations : — Reid. Dixon v. Ayre- 
some S.S. Owners (1930), 99 L. J. K. B. 260 ; 
Harris v. Associated Portland Cement Manu- 
facturers, Ltd., [1939] A. C. 71. 

2544a. Operating machine without guard.] — An 
infant workman was in charge of a sausage 
machine which was perfectly safe to use when 
fitted with a guard, but unsafe without it. 
He admitted that he had been repeatedly 
told not to operate the machine without the 
guard, but nevertheless did so & in conse- 
quence suffered an accident which resulted 
in the loss of all the fingers of his right hand. 
The county ct. judge found that the workman 
was employed to operate the machine with a 
guard which would have prevented any possi- 
bility of injury & was never employed to 
operate the machine without the guard. He 
therefore held that the accident did not arise 
out of & in the course of the employment, 
but was due to an “ added peril.'* The 
workman appealed : — Held : there was evi- 
dence to support the findings & no mis- 
direction. Appeal dismissed. — Muthham v . 
Gentle (F. W.) & Son (1931), 24 B. W. 0. 0. 
310, C. A. 

Annotation : — Reid. Matthews v. Victoria Spinning Oo. 
(Rochdale), Ltd. (1935), 28 B. W. O. O. 246. 

2547. Add. Annotations: — As to (1) Consd. 

MoCullum v. Northumbrian Shipping Co. 
(1931), 146 L. T. 124. Refd. Bulrner & 

. Byron v. Baluchistan S.S. Owners (1934), 27 

B. W. C. C. 399. As to (2) Refd. Durie v. 
Anchor-Donaldson Line (1925), 19 B. W. C. O. 
512 ; Taylor v. Lock (1930), 99 L. J. K. B. 
245. Generally, Refd. Simpson v . London, 
Midland & Scottish By. Co., [1931] A. 0. 351; 
Todd i>. MacCallum (1933), 26 B. W. C. C. 
Supp. 156. 

2548. Add. Annotations : — Apld. Morrison v. S.S* 
Aboukir, Woods v. Same (1928), 21 B. W. 

C. 0. 163. Refd. Black v. Hesperides S.S. 
Owners (1929), 22 B. W. C. C. 295 ; Simp- 
son v. London, Midland & Scottish Ry. Co., 
[1931] A. O. 361 ; Northumbrian Shipping 
Co. v. McCullum (1932), 48 T. L. R. 568; 


PART XIV. SECT. 5. SUB-SECT. 2.— 

E. (o). 

•1. Recapture of elephant — Workman 
forbidden to shackle or ride elephants .] — 
A workman was employed by applta. 
m a coolie whose duty ft was to assist 
ft attend upon the driver of an elephant 
belonging to applts. On one occasion 
the elephant, which was of uncertain 
temper, was shackled Sc let loose to 
vase In the Jungle. The driver being 
iU the workman Sc two other coolies 
were sent out to find him. They were 
expressly ordered not to attempt to 
catch the animal, much less to un- 
shackle & ride him. They found the 
elephant but the workman approached 
him, unshackled 8c rode upon him. 
A few momenta later the elephant 
;hrew him down. Sc killed him with his 
/Oaks. Reap, aa a dependant claimed 
jomponsation : — Held : not entitled, 
aa the workman met hia death by an 
accident caused through doing an act 
which he waa not employed to do. — 
Trading Oorpn., 
\(l #36), U. R. 


■p. Use of defective 
udnter, who waa engaged ha painting 
dm woodwork oi acme high windows, 
made use of a ladder not belonging to 
l m employer. The ladder waa old, 
mfekmm ft unsafe. Other work- 

J.8. 


men on the job complained to the em- 
ployer in the hearing of the painter 
about its condition, whereupon the 
employer forbade it to be used, & 
directed another ladder to be brought 
from his premises. Notwithstanding 
this, the painter again need the unsafe 
ladder, when it broke 8c ho fell, with 
the result that he Buffered serious & 
permanent disablement : — Held : the 
accident arose out of & In the course 
of the employment, in respect that 
neither the workman’s negligence, nor. 
In view of his serious ft permanent 
disablement, his contravention of the 
employer’s orders, rarfdered the ac- 
cident outwith the scope of the Act. 
Appeal allowed. — O’N eil v. M Kbr- 
(1935), 28 B. W. O. O. Snppt. 
58. — BOOT. 

PART XXV. SECT. 5, SUB-SECT. 2. 

— F. 

t {. .] — The efrtot engineer of a 

ship lying in harbour went ashore on 
leave on Bis own business. On return- 
ing to the ship in the evening, which 
was dark, he fell from the Quay, 8c 
was drowned. The recorder found 
that he fell in either by stepping off 
the quay thinking that he was stepping 
on to the gangway, or in an attempt 
to get from the place where he reached 
the qua y edge to the gangway ft that 
appoa. was entitled to co mpen sa tion 

59 


Held : there waa ample evidence to 
support the finding. — T odd v. Mao- 
Oallum, (19321 N. t. 130 ; 25 B. W. 
O. C. Supp. 155. — DFt. 

§v. Fall from ship Ivina between 
barge <t Quay.] — A canal barge, with a 
cargo of grain, which was to be trans- 
ferred to a ship lying alongside the 
quay, drew up on tno river tdae of this 
snip ft lay alongside It secured in that 
position by hawsers. The only reason- 
able way the men on the barge had of 
going ashore was to cross this ship ft 
then cross the gangway between ft & 
the quay. In the interval before the 
discharging of the cargo began, the 
master of the barge went ashore to 
obtain refreshments, cash a cheque, ft 
to use a lavatory, there being no 
lavatory on the barge- Oo his return, 
having crossed tbe ship he was pro- 
ceeding to get from it to the barge, 
there Being no gangway between the 
ship ft the barge, when he slipped ft 
fell into the river ft was drowned. 
There was some evidence that the crew 
of the barge could not go ashore with- 
out the permission of the master of 
the barge, but there was no evidence 
that the master could not go ashore 
without leave from some superior 
officer of his employers : — Held : the 
aocident arose out of ft in tbe course 
of the employment. — L awxos*. Grand 
Canal Oo., 1X929] L R. 828. — IB. 
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Todd v. MacOaUmn (1983), 25 B. W. 0. C. 
Supp. 156. 

2552. Add . Annotation : — Retd. Dixon v. Ayre- 
some S.S. Owners (1930), 23 B. W. 0. C. 29. 

2552a. Drowned when using boat not provided by 
employer .1 — Five sailors got leave to go on 
shore. The bo’sun said that they were not 
bound to be back in the ship until 0.15 a.m. 
A launch had been provided to take the 
sailors on leave to the shore & back again, & 
the captain told the men that the last journey 
to the ship by the launch would be made at 
8 p.m., & that if they came back later than 
that, they would have to find some other 
means of returning to the ship. The men 
desired to enjoy their leave till later than 
8 p.m., Sc tried to arrange with the man 
who worked the launch to come for them at 
10 p.m., offering to pay him 2s. each, but 
the launch never came for them at 10 p.m., 
so they got into the first boat handy, a dinghy, 
& borrowed a scull with which they propelled 
the dinghy from the stem. The dinghy, 
though the men were unaware of it, was 
rotten & sank, the result being that three of 
the five men were drowned : — Held : there 
.was no contractual obligation on the deceased 
men to return to their ship by the boat they 
used, which was not provided by the em- 
ployers, & as no such duty was on the men 
to use that boat, the accident by which they 
lost their lives was not in the course of per- 
forming some duty arising out of their con- 
tract of service, or, in other words, in the 
course of their employment. — Robertson v. 
Appal achee (Owners), Rovira v. Same 
(1926), 136 L. T. 488 ; 20 B. W. C. C. 57, 
0. A. 

Annotations: — Consd. Morrison v. RS. Aboukir, Woods v. 

Same (1928), 21 B. W. C. O. 163 ; Black r. HcHporiries 8 8. 

Owners (1029), 22 B. W. O. C. 295 ; Todd v. MacCallum 

(1933), 25 B. W. C. 0. Supp. 165. 

2552b. Standing up In boat to take hold of gang- 
way — Boat sinking.] — M. & W. were members 
of the crew of a ship lying in a river about 
twenty-five feet from the wharf. The ship 
provided no boat for the purpose of going 
to or from the shore. A game of football 
was being played on shore, at which the 
captain Sc some of the officers were present 
Sc in which M. took part. On returning to 
the wharf after the game M. hailed W., 
who got into a canoe at the foot of the gang- 
way Sc fetched M. When M. got up to take 
hold of the gangway, the canoe filled, & both 
men were drowned. The county ct. judge 
held the accident was occasioned by a 
reasonable attempt to get hold of the gang- 
way, Sc such attempt involved more than an 
ordinary risk of navigation to which any 
passenger would be exposed, Sc was an act 
specifically connected with his employment 
on the ship, Sc he made an award in favour 
of the % dependants in both cases, on the 
ground that both men had been drowned in 
an accident arising out of Sc in the course 
of their employment : — Held : there was 

evidence to support the finding. — Morrison 
t?. Aboukir (Owners), Woods t?. Same 
(1928), 21 B. W, C, 0. 163, C. A. 

Annotation : — Reid. Todd v. MacCallum (1933), 25 

B. W. C. O. Supp. 155. 

2552c. Seaman crossing barges Instead of using 
boat.] — A sailor who was on shore on leave 


from his ship returned to the ship by walking 
over barges which lay between it & the 
quay, Sc, while doing so, fell into the water 
<te was drowned. The employers had pro- 
vided a boat Sc boatman for the members 
of the crew to get from Sc to the ship, but 
most of the crew used the way over the 
barges, Sc that was acquiesced in by the 
officers : — Held : the sailor being under no 
obligation or duty to his employers to return 
by this means, was not in the course of his 
employment in so doing, Sc therefore the 
accident did not arise in the course of the 
employment. — Black v. Hesperides S.S. 
Owners (1929), 22 B. W. C. C. 295, C. A. 

Annotation : — Consd. Todd v . MacCallum (1933), 25 

B. W. C. C. Supp. 155. 

2552d. Fail from ship’s bulwark.] The deceased 
workman was a coal trimmer. On the day 
of the accident, he Sc the foreman of the 
trimmers had gone on reaps.’ steamship 
A. to place the chute in position, so that the 
coal could be shot into the hold. Having 
done that they both left the ship. The 
foreman stepped on to the ship’s bulwark 
Sc from there he stepped on to the top of the 
handrail on the quay, a distance of about 
two feet, & then hopped on to the quay. 
The deceased workman followed, but in 
stepping off the ship’s bulwark he slipped, 
fell, Sc was killed. After the accident the 
foreman noticed for the first time that there 
was a ladder provided to bridge the two-foot 
space between the ship’s bulwark & the 
handrail on the quay, & it was admitted that 
stepping across from the ship’s bulwark to 
the quay was not the right way of leaving 
the ship. The county ct. judge made an 
award in favour of the employers : — Held : 
the manner in which the deceased workman 
left the ship was not so far removed from 
anything contemplated by either party as 
to preclude the ct. from holding that the 
accident arose out of Sc in the course of the 
employment. The case must be remitted 
to the 'county ct. judge to assess com- 
pensation. — Dixon v . Ayresome S.S. 

Owners (1930), 99 L. J. K. B. 250 ; 142 
L. T. 455 ; 18 Asp. M. L. C. 115 ; 23 B. W. 
C. C. 29, C. A. 

Annotation : - Refd. Colley v. Associated British Cinemas, 
(1939), 31 B. W. O. O. 238. 

2557a. No order before accident — Liability to 
receive order to work on machine from which 
injury received.] — A workman employed in a 
brick factory had to work according to the 
instructions of a foreman. He might be put 
to work at any moment on any machme, 
including a plunger machine. He was 
instructed by the foreman to work a pressing 
machine Sc then to collect broken bricks. 
After collecting the bricks he was as^ed by a 
fellow workman to work a plunger machine. 
While working on this machine he was injured 
by an accident which resulted in serious Sc 
permanent disablement. The county ct. 
judge found as a fact that although he was 
working on the plunger machine without 
instructions from the foreman, the act was 
one within the scope of his general employ- 
ment, Sc held that as the act was done for the 
purposes of Sc in connection with the em- 
ployers’ business, the accident must be 
deemed to have arisen out of Sc in the course 
of his employment. The employers appended : 
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— Held : there was evidence to support the 
finding & no misdirection. Appeal dismissed. 
— Thornton v. William Cochran-Carr, 
Ltd. (1931), 24 B. W. C. C. 411, O. A. 

A nnoiation Ref d. Privett v. Darracq Motor Engineering 

2557b. Order to take bath— No liability to dismissal 
for disobedlenoe.] — Resp. was employed by 
applts. as a fireman in their mine. In 1929 
the welfare society erected baths for the use 
of the miners on land forming part of applts.’ 
colliery undertaking leased to the society. 
The workmen in the mine contributed 3d. 
each weekly towards the expense of the baths 
& applts. 3d. a week per man employed, & 
the baths were managed by the welfare com- 
mittee & representatives of the workmen 
& the employers. Applts. ordered all their 
firemen to instruct their men that they must 
take a bath after a shift & if any workman 
did not take a bath he must give a reason 
to the manager. Of 1,100 miners a thousand 
used the baths, but any man who did not was 
never dismissed. On Nov. 26, 1931, resp. 
was having a bath at the welfare society 
premises after his shift when he slipped & 
injured his knee. The injury caused resp. 
to be totally incapacitated from osteo- 
arthritis & he claimed compensation. The 
county ct. judge found that there was an 
order issued that the men should have baths 
& that the order was part of the contract of 
service & that therefore the accident in the 
bath arose out of & in the course of the 
employment, & awarded compensation : — 
Held : though there might have been an 
order that men should take baths that order 
was never a term of the employment, as the 
men were not subject to dismissal if they 
disobeyed it. Therefore when resp. was 
bathing he was no longer in the course of his 
employment by applts. & was not entitled 
to compensation. — Gaskell v. St. Helens 
Colliery Co., Ltd. (1934), 150 L. T. 500 ; 
27 B. W. C. C. 32, C. A. 

2557c. Superior ordering unauthorised act.] — The 
workman was employed in the motor works 
of reaps., his orders being that he was to do 
what S. told him to do. He worked for a 
few months on drilling & stamping machines 
as he was told to do by 8. ; but on Dec. 18, 
1933, on which date he was fifteen years old, 
F., a fellow workman, told him to work his 
ressing machine. He worked on it for two 
ours, when he sustained an accident resulting 
in the tops of two of the fingers of his left 
hand having to be amputated. There was 
a notice that “ boys under seventeen not 
allowed on power press ” : — Held : the injury 
was not sustained by an accident which 
arose out of & in the course of his employ- 
ment. — P rivett v. Darracq Motor En- 
gineering Co., Ltd. (1934), 151 L. T. 211 ; 
78 Sol. Jo. 550 ; 27 B. W. C. C, 103, C. A. 

Annotations : — Refd. Koeley t>. English Electric Co. (1935), 
28 B. W. C. C. 118 ; Knowles v. Southern Ry. Co., [1936] 
2 A1J E. R. 682 ; Matthews v. Victoria Spinning Co. (Roch- 
dale), Ltd. (1935), 28 B. W. O. C. 246 • Tucknott v. East 
Sussex County Council (1935), 28 B. W. 0. C. 42. 

2559. Add. Annotations: — As to (3) Apld. Howells 
v . G. W. Ry. (1928), 97 L. J. K. B. 183. Consd. 
Dyson v. Vickers- Armstrong, Ltd. (1929), 142 
L. T. 340. Refd. Jardine v . Steel Co. of 
Scotland (1926), 19 B. W. C. C. 726 ; Sparey 
v. Bath R. D. C. (1932), 48 T. L. R. 87; 


Goring v. Southern Ry. Co. (1938), 31 B. W. 
C. C. 68. 

2560. Add. Annotation : — Consd. Hannaby v. Llay 
Main Collieries, Ltd., [1931] 1 K. B. 602. 

2566a. Handling electric cable before permit given.] 

— A linesman of some experience was em- 
ployed by contractors in their work of laying 
overhead electric cables. The work was done 
in three stages, unrolling, gunning, & lifting 
the wire on to the insulators on the poles. 
He had been instructed by his foreman that 
cables were not to be fixed to the insulators 
on the poles until information had been 
received that the current had been turned 
off from the live wires already in position. 
The first two stages of the work having been 
completed, the workman without waiting for 
the necessary permit, proceeded to lift a wire 
into position on top of the poles. While 
doing so he struck a live wire & sustained 
severe burns from which he died. On a 
claim for compensation by the dependants, 
the county ct. judge though he found the 
foregoing facts & also that the workman was 
a quick workman who was anxious to proceed 
with the job, & that, provided care was used, 
there was no danger from the live wires, held 
that, as the workman was instructed not to 
work in the area where he met with his 
accident until the current had been turned 
off, the accident did not arise out of the 
employment within sect. 1 (1), <fc made his 
award in favour of the employers. The 
dependants appealed : — Held : on the facts 
found by the county ct. judge the accident 
must be deemed to have arisen out of the 
employment within sect. 1 (2). Appeal 

allowed. Case remitted for apportionment 
of compensation. — Dugdale v . Johnson & 
Phillips, Ltd. (1931), 24 B. W. C. C. 502, 
C. A. 

Annotation .-—Consd. Thomas v. Ocean Coal Co., Ltd. (1931), 
14G L. T. 183, C. A. 

2569. Add. Annotation : — Refd. Gorman v. Barclay 
Curie (1925), 19 B. W. 0. C. 504. 

2571a. Operating another workman’s machine 
during absence.] — On Mar. 13, 1933, resp., 
then seventeen years old, whilst employed 
by applts. in their woodturning business, left 
the twisting machine he usually worked & 
worked an automatic machine while its 
workman was away. He was asked to change 
the electric bulk over the machine, which he 
had been asked to do & done before, & got 
on the table of the machine whilst it was in 
motion to do so, when the bulb gave him an 
electric shock, causing him to fall into the 
machine, with the result that both legs had 
to be amputated. The county ct. judge 
awarded him compensation on the ground 
that the accident arose out of & in the course 
of his employment. The boy admitted in 
evidence that he had no right to be working 
the automatic machine, but the evidence was 
that from time to time he used for con- 
siderable periods to work that machine, & 
had more than once changed the bulb, & was 
never told not to do so. The county ct. 
judge also found that the act was done by the 
boy for the purposes of & in connection with 
his employer’s trade or business ; — Held : 
there was ample evidence for the award made, 
as what the boy admitted in evidence did not 
imply that, knowing the full terms of the 
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Act, he confessed he had lost all his rights 
under the Act against his employer, Sc 
changing the bulb was within the soope of 
his employment A therefore arose out of his 
employment. — Manley v. Openshaw (trad- 
ing as Greengath Woodtubning Co.) 
(1088), 160 L. T. 232 ; 20 B. W. 0. 0. 026, 
O. A. 

2572* Add. Annotations : — Expld. Edwards v. 
Gwauncaegurwen Colliery Co., James v. 
Same, Jenkins v . Same (1026), 96 L. J. K. B. 
337. Consd. Clarke v. Southern Ry. (1927), 
96 L. J. K. B. 672. Retd. James v. Renderyn 
Limestone Quarries (Hirwain) (1926), 20 
B. W. 0. C. 27 ; Stokoe r. Mickley Coal 
Co. (1928), 138 L. T. 666 ; Davison v. 
Holmside & South Moor Collieries, Napper v. 
Lambton, Hetton & Joicey Collieries (1929), 
140 L. T. 611 ; Hannaby v. Llay Main Col- 
lieries, Ltd., [1931] 1 K. B. 002 ; Knowles v. 
Southern Ry. Co., [1937] A. C. 403. 

2573. Add, Annotations : — Consd. Dennison v. 
Keiller (1926), 19 B. W. 0. C. 409. Apld. 
Stephen v. Cooper (1928), 21 B. W. 0. 0. 
643 ; Davison v, Holmside Sc South Moor 
Collieries, Napper v, Lambton, Hetton Sc 
. Joicey Collieries (1029), 140 L. T. 611. Refd. 
James v. Penderyn Limestone Quarries 
(Hirwain) (1020), 20 B. W. C. C. 27 ; Brother- 
» ton v, Jackson (1028), 98 L. J. K. B. 70 ; 
Stephenson v, British Insulated Cables, Ltd. 
(1930), 23 B. W. O. C. 649; Knowles v. 
Southern Ry. Co., [1930] 2 All E. R. 682. 

2574a. .1 — Deceased was a mosaic worker em- 

ployed by applts., who had a flooring con- 
’ tract at K., Sc deceased was carrying out at 
K. mosaic work for the purposes of the 
contract. It waB the duty of deceased to 
travel by train from L. to K. daily, & he was 
paid by applts. for the time occupied in so 
travelling, & his railway ticket was also paid 
for by applts. Deceased, having gone to 
sleep, got out of the train whilst it was in 
motion leaving K. Sc slipped on the platform 
as he landed, fell heavily on his back, his 
head striking the platform violently, Sc died 
of the injuries received : — Held : though 
deceased was in the course of his employment 
while travelling in tbe train, he was com- 
mitting an illegal act in getting out of the 
train while in motion, Sc was doing an act 
which did not arise out of the employment, 
but under the above sect, it must be deemed 
to arise out of Sc in the course of the employ- 
ment as having been done in pursuance of & 
for the purposes of the employers’ trade or I 
business, Sc the act done was not so contrary | 
to law as to put the man wholly outside the 
sphere of the employment, & his widow was 
entitled to compensation. — Altobblli v. 
John Ellis Sc Sons, Ltd. (1920), 130 L. T, 
002 ; 20 B. W. 0. 0. 190, C. A. 


2578. Add, Annotations : — Apld. Lye v. British Sc 
Argentine Meat Co. (1923), Ltd. (1927), 20 
B. W. O. 0. 841 ; Moule v. Marmite Pood 
Extract Oo. (1027), 20 B. W. C. C. 446. 
Refd. Pruce v. Davey (1926), 136 L. T. 001 ; 
Brentnall v. London Sc North Eastern Ry. 
Oo. (1932), 25 B. W. 0. 0. 205. 

2679. Add, Annotations: — Consd. Moule v, Mar- 
mite Food Extract Oo. (1927), 20 B. W. O. O. 
440. Refd. Gorman v, Barclay Ourle (1925), 
19 B. W. 0. 0. 504 ; Pruce t>. Davey (1020), 
136 L. T. 001 ; Brentnall v, London Sc North 
Eastern Ry. Oo. (1926), 25 B. W. 0. 0. 205 ; 
Gapkell v. St. Helen’s Colliery Oo. (1934), 150 
L. T. 600 ; Knight v, Howard Wall, Ltd., 
[1938] 4 All E. R. 607. 

2581. Add. Annotation : — Consd. Holden v. 

Premier Waterproof Sc Rubber Oo, (1930), 
144 L. T. 510. 

2582. Add. Annotations: — Consd. Lawrence v. 
Matthews (1924), Ltd. (1928), 97 L. J. K. B. 
758 ; Holden v. Premier Waterproof Sc 
Rubber Oo. (1930), 144 L. T. 619 ; Lander 
v . British United Shoe Machinery Co. (1933), 
102 L. J. K. B. 708. Refd. Brooker v. 
Thomas Borthwick Sc Sons (Australasia), 
Ltd., [1933] A. C. 069; Craig v . Dover 
Navigation Co., [1938] 4 All E. R. 559. 

2583. Add. Annotation: — Refd. Lawrence v. 
Matthews (1924), Ltdk (1928), 97 L. J. K. B. 
758. 

2580. Add. Annotation : — Refd. Holden v. 

Premier Waterproof Sc Rubber Oo. (1930), 
144 L. T. 519. 

2589a. .] — A porter employed by furniture Sc 

upholstery makers •claimed compensation for 
injury by accident arising out of an assault 
committed upon him in the course of his 
employment. Whilst engaged in loading 
furniture into a railway van outside resp.’s 
premises an altercation arose between appct. 
Sc the van driver in consequence of a 
suggestion made to the driver that he should 
assist in expediting the work. The driver 
struck appct. in the face, Sc so injured one 
of his eyes that it had to be removed. The 
county ct. judge dismissed the application, 
finding that though the assault was an 
accident, it was not one of the risks of appct.’s 
employment that he should be assaulted, & 
it was not the result of doing anything of 
service to his employer, & it was not an 
accident arising out of the employment : — 
Held : the decision was right, as there was 
evidence upon which the judge could support 
his decision, Sc no misdirection. — L bw v. 
Breckman (S. Sc I.) Sc Oo. (1928), 138 L. T. 
010 ; 44 T. L. R. 235 ; 72 Sol. Jo. 154 ; 21 
B. W. C. C. 32, O. A. 

2589b. .] — A ship’s fireman who had been on 

shore was carried back to the snip quite 


PART XIV. SjfcCT. 6, SUB-SECT. 8.— A. 

f 1. Workman fetching hot water for 
tea . } — Following a practice or custom 
known to h 1 b employer, a worker left 
the job upon which he was working to 
go from one part of his employer's 
premises to another during his em- 
ployer’s time, in order to procure hot 
water for tea for the midday meal of 
himself Sc his fellow-workers ; he was 
doing this for the purpose of more con- 
veniently supplying them with the hot 
water which the employer habitually 
provided, generally as a matter of 


statutory obligation, sometimes with- 
out that compulsion, but in like case. 
Whilst on the way to the employer’s 
boiler containing the hot water, he was 
Injured by a motor oar on a road on 
the employer's premises : — Held : the 
aocident arose in the oourse of his em- 
ployment, Sc be was entitled to com- 
pensation, — Pearson v. Fremantle 
Harbour Trust (1929), 42 C. L. R. 
320.— AUS. 

PART XIV. SECT. 5, SUB-SECT. 8.— a 

so. Buyer at fruit market .} — A 

worker employed by a wholesale fruit 


vendor at a market while recovering 
some fruit cas e s from some buyers was 
assaulted by one of the buyers ft as a 
consequence his right eye had to be 
enucleated. The buyer who assaulted 
the worker was one of a very rough 
class of men. These men thieved from 
vendors in the markets, became 
quarrelsome ft In a number of oases 
assa ult e d persons who recovered stolen 
goods : — Held : there was a special 
risk of assault attaching to appct. *i 


employment. — H arder o. Etkyw 
£P\J.) ft Son, [19801 W. 0. R. 187.- 
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drunk. The ship sailed with the drunken 
man absent from his duty. An hour after 
the ship had sailed a fellow-workman was 
ordered to go A fetch him. The workman 
found the drunken man in his b unk A gave 
the message, whereupon the drunken mar 
seised a razor A indicted severe injuries oi 
the workman. The injured man claimed 
compensation. The county ct. judge found 
that the workman was injured by accident 
arising out of A in the course of his employ- 
ment A made an award in his favour. The 
employers appealed : — Held : there was 
evidence to support the finding & no mis- 
direction. Appeal dismissed. — Rennie v. 
Dalgleish Steamshipping Co., Ltd. (1930), 
23 B. W. C. O. 501, C. A. 

2589c. .] — A collier found that M., a fellow 

workman, had been tampering with his coat 
A food box in the mine A complained to his 
foreman] As this had happened on previous 
occasions the workman told the foreman that 
he wanted to go up the pit & report M. to the 
management. The foreman refused to allow 
him to go but told M., who denied that he was 
responsible for the tampering, that he would 
be reported in the morning. M. then threw 
coal at the workman who was knocked down 
A injured. On a claim for compensation, the 
county ct. judge found that M. tampering 
with the workman’s property A throwing the 
coal at him were acts which fell under the 
head of “ larking ”& that there was no special 
or peculiar risk attached to the employment 
of an assault occurring. He therefor 1 ' held 
that the injury did not result from any 
accident arising out .of, & in the course of, 
the employment. Reg. 27 of the General 
Regs, made under Coal Mines Act, 1911, 
provided that no person should throw any 
stone or other missile or fight or behave in 
a violent manner in or about the mine. It 
was contended for the workman in the Ct. 
of Appeal that the necessity of making that 
regulation showed that there was in a mine 
a special risk of having a stone or other 
missile thrown, which showed that the 
assault was a special risk attached to the 
employment : — Held ; the fact that the 
throwing of missiles was prohibited in the 
public interest by Reg. 27, did not connote 
that it was an event more likely to happen in 
a coal mine than elsewhere. The matter 
was one of fact for the county ct. judge, & 
there was evidence to support his findings & 
no misdirection. 

Appeal dismissed. Leave to appeal to 
House of Lords refused. — Evans (William) 
v. Powell Duffryn Associated Collieries, 
Ltd. (1938), 31 B. W. C. C. 457, C. A. 

2594a. Attendant of urinal — Assault by drunkard.] 
— A workman employed as an underground 
urinal attendant in the East End of London, 
was struck in the eyes by a drunken sailor 
who refused to pay a penny for using a water- 
closet. As a result, the workman, who 


already suffered from partial loss of sight, 
was totally blinded. The county ct. judge 
heard no evidence as to the quantum of com- 
ensation, but decided as a point of law that 
e could not hold that the accident arose out 
of the employment in the absence of evidence 
that the employment exposed the workman 
to some risk of assault. He therefore made 
an award in favour of the employers. The 
workman appealed : — Held : the workman, 
by the nature of his employment, was 
exposed to risks to which ordinary members 
of the public were not exposed A the 
accident arose out of the employment. — 
Smith v. Stepney Corpn. (1929), 22 B. W. 
C. C. 451, C. A. 

Annotation : — Reid. Holden t>. Premier Waterproof & Rubber 
Oo. (1930), 23 B. W. 0. O. 400. 

2594b. Workman murdered by mad fellow-work- 
man.] — A workman was murdered in a 
rubber factory by a fellow-workman, who 
suddenly developed homicidal mania. His 
father claimed compensation as a dependant. 
The county ct. judige made an award in his 
favour, holding that, though there was no 
special risk attached to the nature of the 
employment, the workman was bound by 
his duty to work near the man who ultimately 
went mad, A was therefore exposed to a risk 
not equally shared with the rest of the com- 
munity. The employers appealed, & it was 
argued on behalf of the dependant on appeal 
■ that a risk was attached to the locality in 
which the workman was murdered by reason 
of the presence of a madman i — Held : the 
risk of being attacked by a madman did not 
arise out of the employment either by reason 
of the duties performed by the workman or 
by reason of the locality in which they were 
performed. — H olden v. Premier Water- 
proof A Rubber Go., Ltd. (1930), 144 L. T. 
619 ; 47 T. L. R. 169 ; 23 B. W. 0. O. 460, 
C. A. 

2596. Add. Annotation : — Refd. Craig v. Dover 
Navigation Go., [19381 4. All E. R. 550. 

2597. Add. Annotations : — Refd. Holden v. Premier 
Waterproof & Rubber Oo. (1930), 23 B. W. 
C. C. 460 ; Simpson v . London, Midland A 
Scottish Ry. Go., [1931] A. 0. 351. 

2599. Add. Annotation : — Consd. Bulrnor A Byron 
v . Baluchistan S.S. Owners (1934), 27 B. W. 
C. O. 399. 

2600. Add. Annotations : — Retd. Bulmer A Byron 
v. Baluchistan S.S. Owners (1934), 27 B. W. 
C. 0. 399 ; Boanas v. Barrwhin S.S. Owners 
(1936), 29 B. W. C. O. 40. 

2601. Add. Annotation : — Dlstd. Buhner A Byron 

v. Baluchistan S.S. Owners (1934), 27 

B. W. 0. C. 399. 

2602. Add. Annotations : — Consd. Bulmer A Byron 

v. Baluchistan S.S. Owners (1934), 27 

B. W. 0. 0, 399. Retd. McLaughlin v. Cale- 
donia Stevedoring Co., [1938] 3 All E. R. 72. 

2602a. J — A ship’s fireman was found 

injured at midnight at the bottom of a roped - 


PART XIV. SECT. 6, SUB-SECT. &— 
D. 

nr. Watchman bitten by dop. 1 — Keep, 
employed appot. as a watchman, ft for 
about two yearn prior to May 84, 1934, 
hto dot aooompaaied him on patrolling 
duty. While watting to be relieved 
Of duty appot. was stroking hie dog, 
when toe doit, without provocation, bit 


appot /s hand, censing him Incapacity 
tor work. At the time of the happen- 
ing of the Injury, appot. was seventy - 
three years of age, ft bad physical 
disability unconnected with his em- 
ployment. As a result of the dog bite 
he suffered a degree of permanent dis- 
ablement to his right hand, which 
caused him a degree of partial in- 
capacity for the Hnuted type of work he 


could perform before the happening 
of tbe Injury, thus reducing his pre- 
injury ability to earn ft this disable- 
ment was a material contributing 
factor In restricting his opportunities 
for employment of the pre-injury 
kind : — Held : the injury arose out of 
ft in the course of the appot/* employ- 
ment with resp. — Colujts e. Mutters, 
Ltd., (19351 w. 0. R. 149.— AUS. 



Cases 2608a— 8618a. English and Empire Digest Supplement. 


in hold, after having been helped on board 
three hours earlier in a hopelessly drunken 
condition. The accident happened when he 
was engaged in carrying food, it being no 
part of his duty to do so, on that night. The 
county ct. judge found that the workman 
must have crawled through the ropes round 
the hold without having any duty whatso- 
ever to do so, & held the accident arose 
neither out of nor in the course of his employ- 
ment : — Held : the judge could have come 
to no other conclusion on the evidence, & 
there was no misdirection. — W atson v. 
Aleppo (Owners) (1927), 20 B. W. C. C. 
634, C. A. 

2602b. Accident not due solely to Intoxica- 

tion.] — A seaman who had been on shore 
with leave returned to his ship in a state of 
intoxication. While climbing from the jetty 
to the ship by means of a ladder, he slipped 
from the ladder & was killed. The county 
ct. judge found that the negotiation of the 
ladder, although properly placed & secured, 
involved some risk & that the accident was 
not solely due to the intoxication. He there- 
f ore' made his award for the dependants. The 
employer appealed : — Held : there was evi- 
. dence to support the finding & no mis- 
direction. Appeal dismissed. — Bulmer & 
Byron v. S.S. Baluchistan (1934), 27 
• B. W. C. C. 399, C. A. 

2604. Add. Annotations : — As to\ i) Refd. Brooker v. 
Thomas Borthwick & Sons (Australasia), 
Ltd. & Connected Appeals, [1933] A. C. 669 ; 
Craig v. Dover Navigation Co., [1938] 4 All 
E. R. 559. As to (2) Refd. Lawrence v. 
Matthews (1924), Ltd. (1928), 97 L. J. K. B. 
758. 

2605. Add. Annotations : — Refd. Lawrence v- 
Matthews (1924), Ltd. (1928), 97 L. J. K. B. 
758 ; Brooker v. Thomas Borthwick & Sons 
(Australasia, Ltd. & Connected Appeals, 
1 1933 1 A. C. 669 : Craig v. Dover Navigation 
Co., [1938] 4 All E. R. 559. 

2609. Add. Annotations : — Consd. Craig v. Dover 
Navigation Co., [1938] 4 All E. R. 559. 
Refd. Brooker v. Thomas Borthwick & Sons 
(Australasia), Ltd. <fc Connected Appeals, 
[1933] A. C, 609. 

2610a. Earthquake.] — Buildings at Nelson, 

New Zealand, having collapsed owing to a 
severe earthquake, debris therefrom fell upon 
three men who were “ workers ” within 


Workers’ Compensation Act, 1922, two of 
them being at work on the premises where 
they were employed, &> the third being in 
the public street in the performance of his 
duty as an hotel porter ; a further worker 
while working lost his balance owing to the 
earthquake & fell down a steep incline on 
the premises where he was employed : — 
Held : in each case the accident to the worker 
was one “ arising . . . out of the employ- 
ment ” within sect. 3 (1) of the Act above 
mentioned without it being shown that by 
reason of his employment he was especially 
exposed to risks incidental to earthquakes. 
— Brooker v. Thomas Borthwick & Sons 
(Australasia), Ltd., [1933] A. C. 669 ; 102 
L. J. P. C. 170 ; 149 L. T. 690 ; 50 T. L. R. 3 ; 
77 Sol. Jo. 556 ; 26 B. W. C. C. 495, P. C. 

Annotation : — Reid. Craig v. Dover Navigation Co., [10381 
4 All E. R. 559. 

2612. Add. Annotation : — Refd. Codling v. Ridley 
(1933), 26 B. W. C. C. 3. 

2612a. Splinter In finger — Workman making pack- 
ing-cases.] — A workman engaged in making 

’ wooden packing-cases complained to a welfare 
worker in his employers’ works that he 
thought he had a splinter in the little finger 
of his right hand, but she could find nothing 
except a small black speck. It was a 
frequent occurrence for a workman to request 
the welfare worker to .remove a splinter from 
a finger, & this particular workman had done 
so on several occasions. The finger became 
red <fc swollen, & five days later a doctor 
found a small bleb on it containing pus. The 
workman was feverish & was sent to hospital, 
where he died of septic pneumonia ten days 
after his complaint to the welfare worker. 
In his evidence the house-surgeon of the 
hospital said, “ There was no sign of a foreign 
body. In my view there must have been 
some injury or crack at place of bleb. Crack 
might be microscopical or it might be a 
foreign body entering there. The latter is 
the most usual.” There was no evidence 
that the workman did any work at home which 
might cause a similar injury. On a claim 
by the dependants, the county ct. judge 
found the following facts : (a) sepsis was due 
to the entry of a foreign body, the point of 
entry being indicated by the bleb, (6) deceased 
had previously got splinters in his hand, such 
as led to festering, (c) such a splinter would 
be likely to produce the condition of 


PART XIV. SECT. 5, SUB-SECT. 3.— F. 

t g. Earthquake. J — An accident caused 
to a worker in the oourse of his employ- 
ment within Workers’ Compensation 
Act, 1922, s. 3, as a result or a severe 
earthquake, whioh was a general 
catastrophe, does not arise 4f out of ” 
the employment unless the accident 
is due to a “ locality risk ” & the worker 
establishes that he was exposed to some 
special risk que to the incidents of his 
employment. — Borthwick (Thos.) & 
Sons ( Australia), Ltd. v. Ryan, 
Borthwick (Thos.) & Sons (Aus- 
tralia), Ltd. v. Brooker, Nelsons 
(N. Z.), Ltd. v. Prendbroast, Bren- 
nan & Manning v. Ashwkll, (1932] 
N. Z. L. R. 225. — N.Z. 

sk. .1 — E. was employed as a 

barman at the M. Hotel, Napier, &, 
when the earthquake of Feb. 3, 1931, 
began, he was attending to his work 
in the bar. Be ran from the bar & 
out of the street door. The whole 


front of the building fell on to the 
pavement, & E. was killed, his body 
being found on the footpath buried 
beneath the hotel veranda & the fallen 
front portion of the building : — 
Held : (1) the death of deceased took 
place “ in the course of ” his employ- 
ment, & his death in the circumstances 
outlined above arose “ out of the 
employment”; (2) a worker, who in 
the discharge of his duty to seek safety 
attempts to leave the building in which 
he is employed, is within the protection 
of the Act until he arrives at a place 
where he is reasonably safe from being 
injured through the oollapse of building; 
the ambit or scope of his duty impliedly 
extended to cover the danger area in 
respect of that building & its curtilages, 
Aliter , if a worker, having reached a 
place of safety , returns to nis place of 
employment out of mere curiosity 8c 
1b injured by a fall of brickwork result- 
ing from one of the aftershocks of an 
earthquake. — E vans v. New Masonic 
C o., Ltd., [1984] N. Z. L. R. 68.— N.Z. 

64 


PAHT XIV. SECT. S. SUB-SECT. S.— G. 

si. Accident in bath — Bathhouse pro- 
vided by employer in accordance with 
statute — No order to use bath.) — R., 
while in the employ of deft., which, 
pursuant to Coal Mines Act, 1925, 
s. 150, had provided bathhouses for 
workers at its mine, 8c, while bathing 
in accordance with the practice at the 
mine, slipped & suffered injury which 
disabled mm from working. No order 
or request, express or implied, was 
given to the men to use the shower- 
bath : — Held: (1) the taking of a 
bath in the bathhouses provided by 
deft, formed no part of pllf.’s duty, & 
the accident did not accordingly arise 
out of & in the course of his employ- 
ment ; (2) the deciding factor was not 
the provision of the baths pursuant to 
a statutory requirement, but the con- 
ditions relating to their use, whioh was 
optional. — Reece v. Glen Ajtton Col- 
lieries, Ltd., [19361 N. Z. L. R. 29 — 
N.Z. 
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deceased’s finger. From these facts he drew 
the inference that the deceased was infinitely 
more likely to get a splinter at work than 
elsewhere, & that he, therefore, died from 
an accident arising out of in the course 
of his employment. The employers 
appealed : — Held : there was evidence to 
support the findings of fact, & the county 
ct. judge was entitled to draw from those 
facts the inference which he did. — Hurst v . 
Walter’s Palm Toffee Co., Ltd. (1929), 
22 B. W. C. C. 215, C. A. 

Annotation : — Dlstd. Davies v. Annstrong-Whltworth (Sir 

W. Q.) Aircraft, Ltd. (1932), 25 B. W. O. C. 227. 

2618a. Scratches — Furniture remover.] — A work- 
man, employed to drive a lorry & move 
furniture, frequently received scratches in 
the course of his work, but usually took no 
notice of them. On returning from his work 
one evening he showed his wife that his 
fingers were scratched. He suffered great 
pain under the arm during the night & died 
within seven days of septic poisoning. He 
had no hobby or occupation at home which 
exposed him to scratches. The county ct. 
judge found that death was due to an injury 
arising out of the employment. The 
employers appealed : — Held : there was evi- 
dence to support the finding & no mis- 
direction. — Piper v. De’ath Bros. (1929), 22 
B. W. C. C. 73, C. A. 

2618b. Domestic servant drying hair.] — A domestic 
servant was accustomed, with the knowledge, 
assent, & approval of her mistress, to wash 
her hair once a fortnight. On one occasion 
having washed her hair she sat near a gas 
fire in the kitchen, & was engaged in drying 
her hair by rubbing it with a towel when 
she fell in a faint against the fire suffering 
severe burns. It was admitted by the em- 
ployer that tho accident arose in the course 
of the employment. The county ct. judge 
found that it was part of the girl’s duty to 
her employer to wash her hair & that the 
accident resulted from so doing. He, con- 
sequently, held that the accident arose out 
of the employment. The employer appealed : 
— Held : there was evidence to support the 
findings of fact, & from those facts the 
county ct. judge had drawn the correct 
inference in law that the accident arose out 
of the employment. — Codling v. Ridley 
(1933), 26 B. W. C. C. 3, C. A. 

Annotation: — Reid. Gaskell v. St. Helen’s Colliery Co. 

(1934), 150 L. T. 506. 

2619. Add. Annotations : — Apld. Lawrence v. 
Matthews (1924), Ltd. (1928), 97 L. J. K. B. 
758. Consd. Lee v. Breckman (1928), 138 
L. T. 610 ; Holden v. Premier Waterproof & 
Rubber Co. (1930), 144 L. T. 519. Apld. 
Brooker v . Thomas Borthwick & Sons (Aus- 
tralasia), Ltd. & Connected Appeals, [1933] 
A. C. 669. Refd. Simpson v. London, 
Midland & Scottish Ry. Co., [1931] A. C. 
351 ; Hutchings v . Devon County Council 
(1931), 24 B. W. C. C. 320; Codling v. 
Ridley (1933), 26 B. W. C. C. 3 ; Lander v. 
British United Shoe Machinery Co. (1933), 
102 L. J . K. B. 768 ; Craig v. Dover Naviga- 
tion Co., [1938] 4 All E. R. 559. 

2619a. — — .] — A commercial traveller was killed 
by a falling tree while motor-cycling upon his 
employers’ business. The fall of the tree 
was apparently caused by a gale of unusual 


force • — Held : as deceased was brought into 
a danger zone by reason of his employment, 
the accident arose “ out of the employment ” 
within Workmen’s Compensation Act, 1925 
(c. 84), s. 1, & the question as to what caused 
the fall of the tree was irrelevant. — Lawrence 
v. George Matthews (1924), Ltd., [1929] 1 
K. B. 1 ; 97 L. J. K. B. 758 ; 140 L. T. 25 ; 
44 T. L. R. 812 ; 21 B. W. C. C. 345, C. A. 

Annotations ; — Consd. Holden v. Premier Waterproof & 
Rubber Oo. (1930), 144 L. T. 519; Brooker v. Thomas 
Borthwick & Sons (Australasia), Ltd. Sc Connected 
Appeals, [1933] A. C. 669 ; Lander v. British United Shoe 
Machinery Co. (1933), 102 L. J. K. B. 768 ; Martin t*. 
Finch, [1937] 2 All K. R. 631. Reid. Mascall v. Bowlby 
(1933), 20 B. W. C. C. 588 ; Craig: v. Dover Navigation Co., 
[1938] i All 10. R. 559 ; Hancock v. Oporating & Vending 
Machine Co. (1938), 31 B. W. C. 0. 209 ; Knight v. Howard 
Wall, Ltd., [1938 J 4 All E. It. 007. 

2619b. .] — Simpson v. London, Midland & 

Scottish Ry. Co., No. 2693a, post. 

2620. Add. Annotations: — Dlstd. Lander v. British 
United Shoe Machinery Co. (1933), 102 L. J. 
K. B. 768. Consd. Martin v. Finch, [1937] 
2 All E. R. 631 ; Ironmonger v. Vinter (1938), 
31 B. W. C. C. 90. 


2620a. Fall In lavatory.) — Applts. had em- 

ployed resp. for some fourteen years as a 
clerk, & were aware that he bad been liable 
all the service to seizures of epileptic fits 
which sometimes he felt coming on & the 
danger of which he lessened by sitting down. 
On Aug. 10, 1932, he had occasion in the 
morning to go to the lavatory which the em- 
ployers had provided on the working pre- 
mises, & he fell, in an epileptic fit, on the 
back of his head, fracturing his skull & dying 
the same day from it. The floor of the 
lavatory was tiled <fc was wet, but the fall 
was found & admitted to be due to the fit. 
The widow of the deceased workman claimed 
compensation from applts. as being depen- 
dent on the earnings of deceased. The 
county ct. judge, sitting as an arbitrator 
under the Act, having found that the floor 
of the lavatory was not in itself dangerous 
except in the sense that to fall upon it, just 
as upon any hard surface, would probably 
be productive of injury, but that it was a 
zone of special danger with relation to an 
epileptic person, & that resort to the lavatory 
was not only an incident but an obligation 
of the employment, held that the accident 
arose out of the employment as well as in 
the course of the employment :—Held : when 
once the county ct. judge had found that the 
floor of the lavatory was not in itself dan- 
gerous, he was bound to hold that there was 
no accident which arose out of the employ- 
ment, as the origin of the mishap was the 
idiopathic condition of the workman, &) the 
cause of the fall peculiar to the man himself 
quite apart from his employment. — Lander 
v. British United Siioe Machinery Co., 
Ltd. (1933), 102 L. J. K. B. 768; 149 L. T. 
395 ; 26 B. W. C. C. 411, C. A. 


Annotations : — Consd. Martin v. Finch, f 1 037] 2 All E. R. 
631 ; Ironmonger v. Vinter (1938), 31 B. W. C. C. 90. 
Reid. Craig v. Dover Navigation Co., [1938] 4 All E. R. 
559. 


2620b. Fall off bicycle.] — A workman, who 

to his employer’s knowledge suffered from 
frequent epileptic fits, used a bicycle to go to 
& from his work. He had been warned by 
his doctor not to ride a bicycle, but had con- 
tinued to do so, & his employer had on many 
occasions told him to use his bicycle for the 
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purpose of carrying his tools if he was 
required to work at any distance from his 
usual plaoe of employment. On the day of 
his death the workman had been told by his 
employer to leave his work early in order to 
take his tools to a field where he was to work 
on the following day. He was found dead 
on the road ; there was no suggestion that 
the accident was caused by any traffic 
trouble, So the evidence showed that he had 
had an epileptic fit So had fallen off his bicycle, 
sustaining injuries from which he died : — 
Held : the accident arose out of the work- 
man’s employment. — Martin v. Finch, 
[1937] 2 All E. R. 631 ; 156 L. T. 447 ; 81 
Sol. Jo. 418 ; 30 B. W. C. 0. 99, C. A. 

Annotations : — Reid. Ironmonger v. Vinter (1038), 31 B. W. 

C.C. 90 ; Oraig v. Dover Navigation Co., [1 938) 4 All K. R. 

2620c. Fall Into dyke.] — A workman who was 

to the knowledge of his employer subject to 
epileptic fits was employed to clean out a 
dyke. The dyke was 15 feet wide at the top 
So 2 feet 6 inches wide at the bottom. To 
perform his work the workman had to stand 
on the sloping sides which were uneven So 
did not afford a firm foothold, So chop upwards 
with a scythe. He was found drowned in the 
* water at the bottom of the dyke. On a claim 
for compensation brought by the widow the 
. county ct. judge drew the inference that he 
had fallen into the water m an epileptic fit, 
So further found as facts that the place So 
nature of the work were such that a normal 
man might fall So that a risk was necessarily 
attached to the employment by reason of the 
fact that the workman was an epileptic. 
He accordingly made an award in favour of 
the widow. The employer appealed ; — Held : 
there was evidence to support the findings of 
fact Sc no misdirection. — Ironmonger v. 
Vinter (1938), 81 B. W. C. C. 90, 0. A. 

2624. Add. Annotation : — Consd. Holden v. 

Premier Waterproof So Rubber Oo. (1930), 
144 L. T. 619. 

2626. Add. Annotation : — Consd. Foster v. Edwin 
Penfold So Co. (1934), 27 B. W. 0. C. 240. 

8626a. Ploughman accidentally shot — Rabbit shoot- 
ing on adjoining land.] — A ploughman was 
ploughing his employer’s land when a man 
who had shot a rabbit on adjoining land came 
over to give it to the workman. While 
talking to the workman the man put on the 
safety catch, but the gun went off So shot the 
workman in the leg. The county ot. judge 
held that there was no case for the employer 
to answer. The workman appealed : — Held : 
the accident did not arise out of the employ- 
ment. — Masoall v . Bowlby (1988), 26 

B. W. 0. C. 588, C. A. 

2626b. Mosquito-infested area — Death from 

malaria.] — Deceased had been employed as a 
sailor on a ship that was sent up a mosquito- 
infested river in West Africa. It was found 
that his death was due to yellow fever <fe/or 
malaria caused by mosquito bites. It was 
contended for the employers that the death 
was due to a natural cause, So that this was 
a risk equally shared by everybody in the 
locality : — Held : there was a direct con- 
nection between the employment So this risk 


of exposure to a natural force, in that 
deceased’s employment was the cause of his 
being in a specially dangerous locality. His 
representative was, therefore, entitled to 
compensation. — Craig v . Dover Navigation 
Co., Ltd., [1938] 4 All E. R. 659 ; 55 T. L. R. 
169 ; 82 Sol. Jo. 1031 ; 31 B. W. C. C. 413, 
C. A. ; affd. 8i ib nom. Dover Navigation Co. 
r. Craig, [1939] 4 All E. R. 658, H. L, 

8627. Add. Annotations : — As to (1) Oonsd. Holden 
v. Premier Waterproof So Rubber Oo. (1980), 
144 L. T. 519 ; Simpson v. London, Midland* 
So Scottish Ry. Co., [1031] A. 0. 361 ; Sparey 
v. Bath R. D. 0. (1030), 23 B. W. O. C. 
203 ; Martin v. Finch, [1937] 2 All E. R. 
631. Refd. Lawrence v. MatthewB (1924), 
Ltd. (1928), 97 L. J. K. B. 768 ; 

Smith v . Stepney Oorpn. (1929), 22 B. W. 
O. 0. 451 ; Hutchings v. Devon County 
Council (1931), 24 B. W. 0. 0. 820; Rosen 
v. Quercua S.S. Owners (1932), 146 L. T. 
569 ; Allen v. Siddons (1982), 26 B. W. O. C. 
350 ; Brooker v. Thomas Borthwick 4s Sons 
(Australasia), Ltd. So Connected Appeals, 
[1933] A. 0. 009 ; Codling v . Ridley (1933), 
20 B. W. 0. C. 3 ; Lander v. British United 
Shoe Machinery Co. (1933), 102 L. J. K. B. 
768 ; Towriss v. Marshall, Knott & Barker, 
Ltd. (1938), 31 B. W. C. C. 78. As to (2) 
Refd. Lawrence v. Matthews (1924), Ltd. 
(1928), 97 L. J. K. B. 708. 

2628. Add. Annotation : — Refd. Codling v. Ridley 
(1933), 20 B. W. 0. 0. 3. 

2629. Add. Annotation : — Consd. Holden v . 

Premier Waterproof & Rubber Oo. (1930), 
144 L. T. 519. 

2635. Add. Annotations : — Consd. Knowles v. 
Southern Ry. Co., [1936] 2 All E. R. 082. 
Refd. Hancock v. Operating <fc Vending 
Machine Co. (1938), 31 B. W. C. C. 209. 

2646. Add. Annotations: — Consd. Musoroft v. 
Stewarts So Lloyds (1928), 21 B. W. C. C. 
274 ; Treloar v. Falmouth Docks So Engineer- 
ing Co. (1932), 147 L. T. 271 ; Whittle v. 
Ebbw Vale Steel, Iron & Coal Co., [1930] 2 
All E. R. 1221. 

2647. Add. Annotations : — Consd. Davis v. London, 
Midland So Scottish Ry. Oo. (1930), 23 

B. W. C. 0. 308 ; Hannon v . Mowlem So Co. 
(1937), 80 B. W. C. C. 139 ; Alexander v. 
Dickinson (J.) So Sons, Ltd., [1939] 3 All 
E. R. 204 ; Wheat v. Florence Coal So Iron 
Co. (1938), 31 B. W. C. 0. 405. Refd* Hurst 
v. Walter’s Palm Toffee Co. (1929), 22 B. W. 

C. C. 215 ; Hutchings v. Devon County 
Council (1931), 24 B. W. C. O. 320 ; Davies v. 
Armstrong- Whitworth (Sir W. G.) Aircraft, 
Ltd. (1933), 149 L. T. 200; McLarty v. 
Prince Line, Ltd. (1933), 26 B. W. C. C. 134 ; 
Collins v. British Timkin, Ltd. (1934), 27 
B. W. C. 0. 74; Leary v. Deptford S.S. 
Owners (1935), 28 B. W. 0. C. 235 * Whittle 
v. Ebbw Vale Steel, Iron So Coal Oo., [1930] 
2 All E. R. 1221 ; Ellison v. Calvert So Heald, 
[1936] 3 All E. R. 407. 

2647a. .] — A colliery repairer, fifty- 

eight years of age So apparently in excellent 
health, was scooping out a bole in the earth 
with an iron bar. After kneeling at this 
work for a minute or two he fell forward 
without a word So died some hours later 
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without regaining consciousness. There was 
no post mortem or inquest as the medical man 
called to the deceased was alleged to have 
said at the time that death was due to 
“ natural causes.” At the arbn. brought by 
the widow the same medical man in his 
evidence said that he did not understand the 
meaning of the phrase “ natural causes” in 
its legal significance, & that he now thought 
that the work was connected with the death. 
The county ct. judge, sitting with a medical 
assessor,' said that on the evidence he was 
entitled in law to find either way, but having 
discussed the medical aspect with the medical 
assessor he did not feel that appct. had dis- 
charged the onus of showing that the death 
had any connection with the work on which 
deceased was engaged at the time of his 
collapse, & made his award in favour of the 
employer. The widow appealed : — Held : 
there was evidence to support the finding & 
no misdirection. Appeal dismissed. — H AY- 
MAN v . Pensford & Bromley Collieries 
(1921), Ltd. (1932), 25 B. W. C. C. 37, C. A. 

2647b. .] — A labourer was employed as 

a handy-man to clean up & do “ anything ” 
he was told. He set a motor truck in motion, 
but being unable to drive it or to switch off 
the current he was squeezed by it against 
another truck, sustaining injuries from which 
he died. On an application by his widow 
for compensation the county ct. judge held 
that the moving of the truck was within 
the sphere of the workman’s employment. 
The employer appealed : — Held : there was 
no evidence on which the county ct. judge 
could find that deceased moved the truck 
for the purposes of his work. Such a finding 
was no more than “ surmise, conjecture or 
guess ” & the widow had failed to discharge 
the onus of proof. — Collins v. British 
Timkin, Ltd. (1934), 27 B. W. C. C. 74, C. A. 

2647c. .] — A pipe fitter was employed 

by oil refiners, <fc went to & from his work on 
a bicycle. On the day of his death he com- 
plained while at work of a tightness in his 
chest, & had a fit of vomiting. While on 
his way home he fell from his bicycle. A 
passer-by summoned a doctor, who found 
that the workman was already dead . Suspect- 
ing heart disease the doctor performed a post 
mortem examination but could find no signs of 
heart disease. Certain organs were sent to the 
borough analyst who diagnosed gas poisoning. 
The organs were then sent to a distinguished 
pathologist who definitely reported in favour 
of heart disease as the cause of death. On 
a claim for compensation by the widow the 
county ct. judge held that the widow had 
failed to prove out her case, & in making his 
award for the employers accepted the evidence 
of the expert witnesses called by them. The 
widow appealed on the ground that the judge 
was wrong in accepting this evidence : — 
Held : there was no misdirection & ample 
evidence to support the award. Appeal dis- 
missed.— Dawson r. Aowi Petroleum Corpn., 
Ltd. (No. 2) (1934), 27 B. W. C. C. 456, C. A. 

2647d. .] — An electric fitter who was 

competent & trustworthy had been employed 
by the employer for twenty years. It 
was part of bis duty to carry out tests on 
switches, & he was employed on this work in 
a compound containing four powerful 
switches. Bach switch before being tested 
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was made “ dead ” by disconnection. No. 3 
switch having been tested was made “ alive ” 
again & work was being done on No. 4, which 
had been disconnected. An explosion oc- 
curred & the workman was seen on No. 3 
electrocuted. No reason was known for his 
return to No. 3 switch. On a claim for 
compensation by the widow the county ct. 
judge drew the inference from the facts proved 
that the workman had gone on to No. 3 in 
mistake for No. 4, & that he had not gone 
there for any purpose of his own, & awarded 
the widow compensation on the ground that 
death resulted from an injury by accident 
arising out of & in the course of his employ- 
ment. The county ct. judge in giving judg- 
ment appeared to have overlooked the fact 
that evidence was given on behalf of the 
employer. The employer appealed : — Held : 
there was evidence upon which the county 
ct. judge could draw the inference he did, 
& even assuming that he had not considered 
the evidence given on behalf of the employer, 
such evidence was not sufficient to displace 
that inference, which was a proper one to 
draw. Appeal dismissed. Leave to appeal 
to the House of Lords refused. — Keeley v. 
English Electric Co., Ltd. (1935), 28 
B. W. C. 0. 118, C. A. 

2647e. .] — A labourer came home from 

work & showed his wife a cut on his forearm 
to which iodine had been applied. As a 
result of infection in the wound the workman 
died. The widow claimed compensation. 
Notice of an accident to the workman had 
been entered in a register of accidents kept 
by the employers. The county ct. judge held 
that there was not sufficient evidence that the 
deceased workman had sustained injury by 
accident arising out of & in the course of his 
employment, & made his award for the 
employers. The widow appealed : — Held : 
there was no evidence of any accident arising 
out of & in the course of the employment <fe 
the entry in the register of accidents could not 
be used as evidence of the occurrence of an 
accident. Appeal dismissed. — Pitt v. Stret- 
ford & District Gas Board (1030), 29 
B. W. C. C. 43, C. A. 

2649. Add. Annotations : — Apld. Stroud v . Bath Gas 
Light & Coke Co. (1927), 137 L. T. 023. 
Consd. Stokoe v . Mickley Coal Co. (1928), 138 
L. T. 600. Apld. Edwards v. Ocean Coal Co. 
(1929), 22 B. W. O. C. 254 ; Pattenden v. 
McIntosh (No. 1) (1934), 27 B. W. C. C. 434. 
Refd. Towriss v. Marshall, Knott & Barker, 
Ltd. (1938), 31 B. W. 0. C. 78. 

2650a. .} — The deceased workman was 

employed to drive a dust cart & assist in 
collecting house refuse. The occupier of a 
house asked deceased’s mate to take away 
some gas cylinders which he did, placing 
them in a pail at the rear of the cart. The 
mate was in another house collecting refuse 
when he heard a loud report. He went out 
A found the deceased lying fatally injured 
on the bank with a gas cylinder lying two 
feet away on the road without its brass cap. 
The gas cylinders could not explode unless 
touched in some way. They were not house 
refuse & should never have been collected. 
On an application by the widow for compensa- 
tion the county ct. judge refused to find 
either that deceased workman was en- 
gaged in his employer’s work up to the time 
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of his fatal injury or that his last known acts 
were consistent with the continuance of that 
work, on the ground that the only evidence 
before him was that the explosion could not 
have occurred automatically, & its occurrence 
was not therefore consistent with either of 
the sets of facts which he was asked to find on 
her behalf & made his award for the em- 
ployer. The widow appealed : — Held : there 
being no evidence that the workman was 
otherwise engaged than in his employer’s 
work up to the time of his fatal injury, & 
the explosion being consistent either with the 
continuance or discontinuance of that work, 
the proper presumption to be drawn, in 
the absence of any evidence to the contrary, 
was that death resulted from an injury by 
accident arising out of & in the course of the 
employment. Appeal alio wed. — P attended v, 
McIntosh (I.) (1934), 27 B. W. C. 0. 434, C.A. 

2051 > Add. Annotations: — Consd. Simpson v* 

London, Midland & Scottish Ry. Co., (1931] 

A. C. 351. Held. Bvans v. Raglan Collieries. 
Ltd. (1933), 26 B. W. 0. C. 009 ; Towriss v. 
Marshall, Knott & Barker, Ltd. (1938), 31 

B. V£. C. C. 78. 

2651a. .] — A miner was returning 

from his place of work at the face to the pit 
‘shaft by a route along which journeys of 
trams went. He was found crushed & later 
died from his injuries, but was heard to say, 
s ‘ I slipped.” His dependants brought a 
claim for compensation whLh the employer 
resisted on the ground that the workman had 
been riding on a journey of trams in con- 
travention of a statutory prohibition. The 
county ct. judge found as a fact that the 
workman had been riding on a tram & had 
fallen off, & made his award for the em- 
ployer. The dependants appealed : — Held : 
there was no evidence on which the judge 
could come to the conclusion which he did 
without surmise, conjecture, or guess, & as 
the accident was unexplained & occurred in 
a place where it was the workman’s duty to 
be during the performance of his work the 
award should have been made for the 
dependants. — Evans v . Raglan Collieries, 
Ltd. (1933), 26 B. W. C. C. 609, C. A. 

2651b. .] — A miner was employed 

to attend to the removal of dirt in steel tubs 
from a lower to a higher part of a mine 
tlirough an inclined tunnel 70 yds. long & 
6 ft. wide. The height of the tunnel varied 
from 0 ft. to 3 ft. 6 ins. By the side of the 
lines on which the tubs ran was a footpath 
2 ft. wide, & in the side of the tunnel man- 
holes were constructed for safety purposes. 
The tubs were hauled by a chain worked from 
a stationary engine at the top of the tunnel. 
The workman was very familiar with the 
tunnel & used to walk by the side of the tubs 
as they were hauled up the incline. On 
this particular occasion he entered the tunnel 
by the side of a tub & was last seen walking, 
when he was lost to sight in the darkness. 
A few seconds later a shout was heard & the 
engine was stopped. The workman was 
found lying partly in a manhole with his feet 
towards the lines & his cap lying further along 
the way in which the tubs had been moving. 


His back was broken & he was in great pain. 
He was alleged to have said, “ Yes, I have 
been riding, but don’t tell anyone.” He 
subsequently denied recollection of such a 
statement. The workman claimed com- 
pensation. The employer denied liability 
on the ground that the workman had been 
riding on the tubs, contrary to the regula- 
tions, & it was admitted on behalf of the work- 
man that, if that were so, the accident did not 
arise out of & in the course of the employment. 
The county ct. judge rejected the alleged 
statement made while the workman was in 
pain as being of no evidential value & held 
that on the circumstantial evidence he was 
justified in drawing the inference that the 
workman had lurched forward in the dark 
& had been struck by the tub. He, therefore 
made his award for the workman. The 
employer appealed : — Held : there was evi- 
dence to support the findings & no mis- 
direction. Appeal dismissed. Leave to 
appeal to the House of Lords refused. — 
Hesford v. Manchester Collieries, Ltd. 
(1935), 28 B. W. C. C. 137, C. A. 

Annotation : — Refd. Havard v. Amalgamated Anthracite 
'Collieries, Ltd. (1936), 80 Sol. Jo. 875. 

2651c. .] — Two workmen were employed 

in a shed in a timber yard dipping timber into 
creosote & then stacking it. Shortly after 
one workman had left the shed the other 
workman was seen runping from it in flames. 
He subsequently died from the effects of the 
burns. The widow of the workman having 
claimed compensation, evidence to the above 
effect was given on her behalf at the arbn., 
but the employers called no evidence. The 
county ct. judge found that it was a matter 
of common knowledge that creosote was 
inflammable & drew the inference from the 
facts that the workman’s clothes had creosote 
upon them. He held, however, that there 
was no evidence to show how the clothes 
could become ignited by any act connected 
with the work or to establish that the acci- 
dent was capable of explanation solely by 
reference to the presence of some risk incident 
to the work or place, & said that he refused 
to draw from the evidence the inference 
that the accident had arisen out of the 
employment. The widow appealed : — Held : 
the county ct. judge having found that 
creosote was inflammable & that creosote 
was on the workman’s clothes, must thereby 
be taken to have found that the workman 
was subjected by reason of his employment 
to a special risk & was bound in law to 
hold that the widow had discharged the 
burden of proving that the accident had 
arisen out of the employment, as the facts 
raised a presumption which it was for the 
employers to rebut. The employers having 
called no evidence to rebut this presumption, 
the widow was entitled to succeed. ‘Appeal 
allowed. — Towriss v. Marshall, Knott & 
Barker, Ltd. (1938), 31 B. W. C. C. 78, 0. A. 

2652. Add, Annotation: — Refd. Stroud v . Bath 
Gas Light & Coke Oo. (1927), 137 L. T. 623. 

2653a. .] — A workman in charge of a 

coke-conveyor was found entangled in the 
machinery, & died shortly after being re- 
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.leased. There was no explanation of how he 
met with the accident, out when last seen 
shortly before he was acting in the course of 
his duty. The county ct. judge drew the 
inference from the facts before him that the 
workman was acting in the course of his 
employment : — Held : the county ct. judge 
was entitled to draw the inference he did, & 
there was no misdirection.— Stroud v. Bath 
Gas Light & Coke Co. (1927), 137 L. T. 
623 ; 20 B. W. C. C. 490, C. A. 

Annotations: — Oontd. Muacroft r. Stewarts & Lloyd? (1928), 
21 B. W. O. 0. 274. Refd. Pattenden v. McIntosh (No. 1) 
(1934). 27 B. W. 0. C. 434. 

2656. Add, Annotation# : — As to (1) Conscf, Jones 
v. Cory (1920), 20 B. W. C. C. 251 ; Muscroft 
v. Stewarts & Lloyds (1928), 21 B. W. C. C. 
274. Dlstd. Whittle v. Ebbw Vale Steel, Iron 
& Coal Co., [1936] 2 All E. R. 1221. Consd. 
Ormond v. Holmes & Co., [1937] 2 All E. R. 
795. Refd. Hayman v. Pensford & Bromley 
Collieries (1921), Ltd. (1932), 25 B. W. C. C. 
37 ; James v. Partridge Jones & John Paton, 
Ltd. (1932). 25 B. W. C. C. 92 ; Walker r. 
Brown (John) & Co. (1932), 25 B. W. C. C. 
100 ; Davis v. McNamara & Co. (1921), Ltd. 
(1932), 25 B. W. C. C. 550. 

2658. Add. Annotation : — Apld. Edwards v. Ocean 
Coal Co. (1929), 22 B. W. C. C. 254. 

2659a. .] — The husband of apct. was a 

night watchman employed by resps. On 
June 20, 1938, he was found dead in a cabin 
provided for his use, his deatli being due to 
gas poisoning. There were two gas points 
in the cabin, each controlled by a tap, & 
both taps were turned on, the windows being 
closed & the door locked. The county ct. 
judge held that it was not necessary for him 
definitely to find suicide, as the cause of 
death was a matter for conjecture, & he 
accordingly hold that the application should 
be refused. Apct. appealed to the Ct. of 
Appeal : — Held : the evidence must be 
taken as establishing that in the course of 
his employment the workman was properly 
in a place to which some particular risk 
attached, his death being capable of explana- 
tion solely by reference to that risk. It was, 
therefore, legitimate, notwithstanding the 
absence of evidence as to the immediate 
circumstances, to attribute the accident to 
that risk, but any inference as to the origin 
of the accident could be displaced by evidence 
tending to prove the contrary. The matter 
should, therefore, be remitted to the judge 
in order that he might reconsider tho proper 
inferences to be drawn from the evidence. — 
Alexander v. Dickinson & Sons, Ltd., 
[1939] 3 All E. R. 204 ; 83 Sol. .To. 544 ; 32 
B. W. C. 0. 24, C. A. 

2660. Add. Annotation : — Refd. Gill v. Perrott 
(1928), 21 B. W. C. C. 9. 

2665. Add. Annotations : — Consd. Raeburn v. Loch- 
gelly Iron & Coal Co. (1920), 20 B. W. 0. C. 
037 ; Bradley v. London & North Eastern 
Ry. Co. (1931), 145 L. T. 30 ; Leary v. Dept- 
ford S.S. Owners (1935), 28 B. W. C. C. 235; 
Collinson v. Man vers Main Collieries, Ltd. 
(1937), 30 B. W. C. C. 280. Refd. Ferguson 
v. Shotts Iron Co. (1927), 20 B. W. C. C. 741 ; 


Ellison v. Calvert <& Heald (1936), 28 B. W. 

C. C. 371. 

2666. Add. Annotations:— Consd. Cole v . L. & 

N. E. Ry. (1928), 21 B. W. C. C. 87. 
Refd. Ferguson v. Shotts Iron Co. (1927), 20 
B. W. C. 0. 741. 

266ga. Dispenser — Scratch.] — Appct. was 

employed by two doctors in partnership . as 
a dispenser, her duties being to fill medicine 
bottles & clean instruments. On Nov. 9, 
1926, at 10.30 a.m., whilst so employed, she 
noticed that her right thumb was bleeding, 
but was not sure how the scratch which 
caused the bleeding had occurred, & she had 
not felt pain. She inferred that she must 
have knocked it at the time on a rough . 
bit of wood at the side of the sink or on the 
edge of a cork box. She applied iodine, but 
as the bleeding did not stop she went to the 
assistant, who bandaged her thumb, & she ^ 
continued at work until 11.30, when she 
went to one of the partners, who dressed the 
wound. On Nov. 16 she felt too unwell to 
go to work, & subsequently was in the 
infirmary until Jan. 18, 1927, suffering from 
septic poisoning: — Held : (1) there were 

sufficient facts proved before the county ct. 
judge to enable him to draw an inference one 
way or the other, so that there was no 
necessity for surmise, conjecture, or guess ; 

(2) the employers had had knowledge of the 
accident, & notice was not necessary. — Gill 
v. Perrott (1928), 21 B. W. C. 0. 9, C. A. 

2668b. Workman moving gutters with sharp 

edges.] — On May 10 a workman was 
employed as a labourer in moving semi- 
circular rain gutters with somewhat sharp 
edges, & returned home with a slight wound 
in his right shoulder. On tho following day 
he told a fellow-workman that he was 
“ feeling his shoulder,” but lie continued at 
work until May 21. A doctor was called in 
on May 23, but the workman rapidly grew 
worse & died on May 25 from septicaemia. 
The widow spoke to the employers’ time- 
keeper of the death & gave formal notice on 
June 11. The county ct. judge held he was 
entitled to infer an injury resulting from an 
accident which arose out of & in the course 
of the employment, & also held the employers 
were not prejudiced by any delay in giving 
notice : — Held : there was evidence to 
support the findings, & no misdirection. — 
Fletcher v. Sinclair Iron Co., Ltd. (1928), 

21 B. W. C. 0. 02, C. A. 

2670. Add. Annotation : — Consd. Ellison v. Calvert 
& Heald (1935), 28 B. W. 0. 0. 371 . 

2675a. Cut finger — Sheet metal worker.] — An 

engineer’s fitter was engaged in cutting, 
filing, & bending sheet metal for use in aero- 
planes. The work was such that small cuts 
on the fingers with sharp splinters were 
caused frequently. While at work on July 20, 
1931, the workman called his mate’s atten- 
tion to his finger, & the mate said that the 
finger appeared inflamed to him. He then 
went to the ambulance room & bad his finger 
dressed. Septicaemia set in & he died on 
Aug. 20. His parents claimed compensa- 
tion as dependants. The county ct. judge 
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held that the accident arose out of & in the 
course of the employment & made an award 
in favour of the dependants* That award 
having been set aside by the Ctv of Appeal, 
the dependants appealed : — Held : the more 
likely cause of the accident was a cut from 
a splinter of a metal sheet ; in other words, 
the cut was sustained during work hours on 
July 20 & was therefore an accident which 
occurred in the course of the workman’s 
employment. — Davies v. Armstrong Whit- 
worth (Sir W. G.) Aircraft, Ltd. (1933), 
149 L. T. 206 ; 20 B. W. 0. 0. 299, H. L. 

Annotations : — Apld* Churchward v. Lancaster’s Steam 

Coal Collieries, Ltd. (1935), 28 B. W. O. O. 306. Consd. 

Ellison v . Calvert & Heald (1935), 28 B. W. 0. C. 371. 

2676. Add. Annotation : — Ref d. Simpson v . 
London, Midland & Scottish By. Go., [1931] 
A. 0. 361. 

2680. Add. Annotations ; — Consd. Simpson v. 
London, Midland & Scottish By. Co., [1031] 
A. O. 351. Refd. McCullum v. Northumbrian 
Shipping Co. (1931), 140 L. T. 124; Rosen 
v. Quercus S.S. Owners (1932), 140 L. T. 669. 

2681. Add* Annotations : — Consd. Simpson v . 
London, Midland Sc Scottish By. Co., [1931] 
A. C. 351. Refd. Stroud c. Bath Gas Light 
.& Coke Co. (1927), 137 L. T. 023. 

2685. Add. Annotation : — Refd. Churchward v. 
r Lancaster’s Steam Coal Collieries, Ltd. (1936), 
28 B. W. C. C. 300. 

2686a. Fall — Death from head injury.] — 

A plumber while working alone fell from some 
steps & was, for a time, in a state of stupor, 
but was able to finish the job. His jaw & 
face were contused Sc he was unable to eat 
owing to the injury to the jaw. His doctor 
sent him to bed & later to hospital. He had 
some injury to his back which prevented his 
turning over, & also a dark haemorrhage. 
He died in hospital on the fourth day after 
his accident. His widow claimed compensa- 
tion. At the arbn. the panel doctor Sc a 
specialist from Harley Street called on behalf 
of his widow were of opinion that death was 
due to or accelerated by the injury to the 
head. The county ct. judge found that the 
widow had discharged the onus of proving 
that death was due to an accident which 
arose out of Sc in the course of the employment 
& made his award in her favour. The 
employer appealed : — Held : there was evi- 
dence to support the finding Sc no mis- 
direction. — Everett v. Cambridge Uni- 
versity & Town Waterworks Co. (1934), 
27 B. W. C. C. 237, 0. A. 

2689a. Conoussion — Subsequent stroke.] — A 

labourer, aged thirty-eight years, suffered 
injuries to bis head Sc concussion in Oct. 
1930, from an accident arising out of & in 
the course of his employment. He was in 
hospital for ten days, when he returned to 
do light work with his old employers. In 
Mar. U931, owing to lack of work, he was dis- 
charged. In July, 1931, he had a stroke, 
as a result of which he was paralysed down 
the right side Sc unable to speak. The 
medical evidence was conflicting as to whether 
the stroke was due to kidney Sc bladder 
trouble or to the injuries suffered by the 
accident. The county ct. judge held that 
the onus upon the workman of proving that 
his present condition was due to the injuries 
received in the accident had not been dis- 


charged Sc refused to make an award for 
him. The workman appealed : — Held : there 
was evidence to support the flndfag & no 
misdirection. — Standley v. Chapman (J.) A 
Sons, Ltd, (1932), 25 B. W. C. O. 403, O. A. 

2690a* Chronic glaucoma.] — A stoker, 

who was already blind in his left eye, com- 
plained that he had become completely blind. 
He alleged that a foreign body had entered 
his right eye, but at the time of the alleged 
accident he made no complaint of anything 
having entered his right eye. A doctor, who 
examined him, diagnosed the oase as one of 
chronic glaucoma. The county ct. judge 
found that the workman was at all material 
times suffering from chronic glaucoma, Sc 
that there was no injury by accident arising 
out of or in the course of his employment : — 
Held : there was evidence to support the 
finding, Sc no misdirection. — Warsawa v. 
Watsness (Owners) (1921), 21 B. W. C. C. 
86, C. A. 

2690b. Cataract.] — A foreman elec- 

trician had since the age of seven worn 
* spectacles in order to save a permanent 
, squint. On Apr. 10, 1920, an ignition tube 
burst, Sc some particles of dust Sc carbon 
struck his right eye. The right side of the 
face was blackened, but after his eye had been 
bathed Sc particles of carbon washed out, 
he continued at work until Jan. 1928, 
although from time to time the' right eye 
became inflamed. In Feb. 1928, cataract 
was diagnosed, Sc in Oct. 1928, the right eye 
was excised. After the operation the work- 
man resumed his work with the same em- 
ployer Sc earned the same wages. On an 
application for compensation the county ct. 
judge said he was not satisfied that the 
workman had made out a primd facie case of 
incapacity due to the accident in 1920 & 
did not call on the employers, but dismissed 
the application with costs. The workman 
appealed on the ground that the award was 
against the weight of evidence : — Held : the 
evidence justified the county ct. judge in 
finding that the incapacity was not due to 
the accident. — Jones v. Pettifer (A. Sc E.), 
Ltd. (1929), 22 B. W. C. C. 405, C. A. 

2691. Add. Annotations: — As to (1) Consd. Johnson 
v. Warren (F.) Sc Co. (1928), 21 B. W. C. C. 
411. Expld. Church v. Dugdale Sc Adams, 
Ltd. (1929), 22 B. W. C. C. 444. 

2691a. Injury to one eye — Subsequent in- 

capacity to other eye not due to accident.] — 
A plumber injured his right eye when stoop- 
ing down at his work in Feb. 1924. He 
returned to work in Mar. 1924, Sc remained 
at work until May, 1932. Meanwhile as a 
result of the accident a cataract developed 
in his right eye, which became useless in 
1931, so that he had to work with the sight 
of his left eye. The left eye also developed 
cataract unconnected with the accident. In 
1932 he was operated on for cataract in the 
right eye Sc recovered partial sight in that 
eye. On a claim for compensation for total 
incapacity the county ct. judge held that the 
incapacity was not due to the accident in 
Feb. 1924, Sc made his award for the em- 
ployers. The workman appealed : — Held : 
the matter was a question of fact for the 
county ct. judge. — Beall v. Bostal Bros., 
Ltd. (1933), 20 B. W. O. O. 871, O. A. 
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2691b* Claim successful — Shoe cleaner — Burst 

bottle of ammonia.] — A woman was em- 
ployed in a stock-room to clean patent leather 
shoes. For this purpose ammonia was used 
& was supplied by tne foreman as required. 
If, however, the supply ran short, the work- 
men were in the habit of buying ammonia for 
themselves. The woman bought a bottle 
of ammonia for the purpose of cleaning shoes, 
but the cork flew out & the liquid splashed in 
her face. As a result her eyes were injured. On 
a cl ai m for compensation the county ct. judge 
found that the accident arose out of & in the 
course of the employment & made his award 
for the woman. The employer appealed : 
— Held : there was evidence to support the 
finding & no misdirection. — B tillers v. 
Altos Shoemakers, Ltd. (1934), 27 B. W. 
0. O. 132, 0. A. 

2692. Add . Annotation : — Consd. Simpson v. 
London, Midland & Scottish Ry. Co., [1931] 

A. C, 351. 

2693. Add. Annotations : — Apld. Stroud v . Bath 
Gas Light & Coke Co. (1927), 137 L. T. 023. 
Consd. Stokoe v. Mickley Coal Co. (1928), 138 
L. T. 600. Apld. Edwards v . Ocean Coal Co. 
(1929), 22 B. W. 0. 0. 254. Consd. Simpson 
v. London, Midland & Scottish Ry. Co., 
[1931] A. C. 351. Refd. Evans v. Raglan 
Collieries, Ltd. (1933), 26 B. W. C. C. 009 ; 
Pattenden v. McIntosh (No. 1) (1934), 27 

B. W. C. C. 434 ; Towriss v. Marshall, Knott 
& Barker, Ltd. (1938), 31 B. W. 0 C. 78. 

2693a. Railway guard travelling as pas- 

senger.] — A railway guard, instructed to 
travel from Glasgow to Gourock in order to 
take charge of a train there, got into an 
empty compartment at Glasgow. On arrival 
of the train at Gourock he was missing, but 
articles belonging to the man were found on 
the seat of the compartment. He was after- 
wards found lying unconscious in a tunnel 
between Glasgow & Gourock at the left side 
of the direction of the train, & he died from 
a fractured skull without recovering con- 
sciousness. The compartment at Gourock 
had its left door shut but the window open. 
Upon a claim by his dependants for com- 
pensation, the arbitrator negatived violence 
& suicide, & found that the man met his 
death by falling accidentally from the window 
of the compartment, & on these facts he con- 
cluded that the accident arose out of & in the 
course of the deceased's employment & 
awarded compensation : — Held : the arbi- 
trator was entitled on the facts found to draw 
the inference that the accident to the deceased 
arose out of as well as in the course of his 
employment. 

The rule to be deduced from the authorities 
for application to unexplained accident cases 


is that where the evidence establishes that 
in the course of his employment the workman 
was properly in a place to which some risk 
particular thereto attaches, & an accident 
occurs capable of explanation solely by 
reference to that risk, it is legitimate, not- 
withstanding the absence of evidence as to 
the immediate circumstances of the accident, 
to attribute the accident to that risk, & to 
hold that the accident arose out of the 
employment, but the inference as to the 
origin of the accident may be displaced by 
evidence tending to show that the acoident 
was due to some action of the workman 
outside the scope of his employment ( per 
Cur.). — Simpson v. London, Midland & 
Scottish Ry. Co., [1931] A. C. 351 ; 100 
L. J. P. C. 98 ; 144 L. T. 730 ; 47 T. L. R. 
208 ; 75 Sol. Jo. 155 ; 24 B. W. 0. 0. 1, H. L. 


Annotations : — Apld. Geary v. Mathew Brown ft Co. (1931), 
24 B. W. C. O. 210 ; McCallum v. Northumbrian Shipping 
Co. (1931), 146 L. T. 124. Eipld. Rosen t>. Onerous S.S. 
Owners, [1933] A. C. 494. Apld. MoLarty v. Prlnoe Lino, 
Ltd. (1933), 26 B. W. 0. C. 134. Consd. Todd v. Mac- 
Callum (1033), 25 B. W. O. C. Sup p. lfiSTRold. Hutchings 
v. Devon County Council (1931), 24 B. W. O. C. 320; 
Evans t>. Raglan Collieries, Ltd. (1033), 20 B. W. 0. O. 609 ; 
Towriss v. Marshall, Knott ft Barker, Ltd. (1938), 31 
B. W. C. C. 78 ; Aloxander v. Dickinson (J.) & Hons, Ltd., 
[1939 J 3 All K. R. 204. 


2095. Add. Annotation : — Refd. Everett v. Cam- 
bridge University & Town Waterworks Co. 
(1934), 27 B. W. C. C. 237. 

2697. Add. Annotations : — Expld. Simpson v. 
London, Midland & Scottish Ry. Co., [1931] 
' A. C. 361. Consd. McLarty v. Prince Line, 
Ltd. (1933), 20 B. W. C. 0. 134. Refd. 
Hutchings v. Devon County Council (1931), 
24 B. W. 0. C. 320 ; McCullum v. Northum- 
brian Shipping Co. (1931), 140 L. T. 124; 
Rosen v. Quercus S.S. Owners (1932), 140 
L. R. 559. 


2702a. .] — A ship’s ilreman who, in 

warm weather & with permission, had gone 
to sleep on deck when the vessel was in 
harbour, fell overboard in the night & lost 
his life. There was no evidence that he was 
on duty at any time during the night. On 
a claim by the dependants of the dead man 
against the owners of the ship for compensa- 
tion on the ground that the death resulted 
from an accident arising out of &> in the 
course of the man’s employment, the county 
ct. judge decided against the claimants, his 
award indicating that he considered that the 
absence of any evidence that the man was 
on duty at the time was a critical & deter- 
mining factor which, on the authorities, 
bound him to reach this conclusion : — Held : 
this was a mistaken view of the true position 
as laid down in the authorities, & the judge 
was free to draw an inference from the facts 
as they were before him, & since he had not 
considered hims elf so free the case should 


PART XIV* SECT. 5, SUB-SECT. 4.— 
B. (1). 

b 1. Workman leaving work to 

relieve nature .} — The premises of A coal 
importer adjoined the Grand Canal 
Docks. Although a considerable 
number of men were employed on 
these premises, no lavatory aooommo- 
dation was provided, ft it was 
dhstomary for the employees to go 
across a paling on to a track about 
three feet wide which passed along 
the edge of the docks ft to relieve 
nature either on the track, which was 
on the employer's premises, or at some 


little distance outside the premises at 
steps which led down to the water's 
edge. The dinner hour for the men 
was from 1 to 2 o'clock. One of the 
workmen was told by the foreman to 
return to work one day before 2 o'clock 
to do certain work, ft he returned as 
ordered. But when he returned he 
found that the work, which It was 
intended he should do, was not re- 
quired to he done. As it was then 
only a short time before the ordinary 
hour for resuming work, he remained 
on the employer's premises in a shed 
In the company of some of his fellow 
workmen. He subsequently went out 
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of the hut, making use of a slang 
expression used by the men when 
retiring to relieve, nature. He was 
never seen alive again. Several hours 
later his body was found floating in 
the Canal Basin. The cause of death 
was, admittedly, drowning ; — Held ,* 
there was evidenoe from which the 
Judge could infer that when the work- 
man left the but he had gone for the 
purpose of relieving nature; there 
was also evidenoe that the death of the 
workman was caused by an accident ; 
ft that accident arose out of ft in the 
course of the employment. — Tracey 
V. KELLY, (1929) 1. R. 684.— IR. 
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be remitted to him with a direction that he 
was. — Rosen v. Quercus S.S. Ownebs, 
[1933] A. 0. 494 ; 102 L. J. K. B. 427 ; 148 
L. T. 532 ; 49 T. L. R. 248 ; 20 B. W. C. 0. 
280, H. L. 

Annotations: — Consd. MoLarty v. Prince Line, Ltd. (1933), 
20 13. W. C. C. 134. field. Towrlsa v. Marshall, Knott & 
Barker, Ltd. (1938), 31 B. W. C. C. 78; Alexander v. 
Dickinson (J.) & Sons, Ltd., [1939] 3 All E. R. 204. 

2702b. .] — A dishwasher & pantryman 

was a member of the crew of the W. P, 
The ship left Rio de Janeiro at 5 p.m. one 
summer evening. At 1 a.m. on the follow- 
ing morning the workman was found asleep 
on deck by one B., who wakened him & 
asked him if he was not going to bed. He 
replied that he would go in five minutes. 
B. went below & heard some one go past 
his door five minutes later. The workman 
did not report for duty at 5 a.m. & was never 
seen alive after 1 a.m. It was presumed 
that he had gone overboard, but his body 
was never recovered. The ship was out at 
sea between 1 a.m. & 5 a.m., but there was 
only a slight roll. Two years later his 
widow filed a request for arbn. on behalf of 
herself & her children. The county ct. judge 
held that there was no evidence of any kind 
from which he could draw any inference 
that there was an accident which arose out 
of & in the course of the employment. The 
.widow appealed : — Held : the judgment of 
the county ct. judge should not be disturbed. 
— MoLarty v. Prince Line, Ltd. (1933), 
26 B. W. C. C. 134, C. A. 

2706. Add. Annotations Consd. Muscroft v. 
Stewarts & Lloyds (1928), 21 B. W. C. C. 

* 274. Expld. Simpson v. London, Midland 
& Scottish Ry. Co., [1931] A. C. 351. Consd. 
Hutchings v. Devon County Council (1931), 
24 B. W. C. C. 320 ; Rosen v. Quercus S.S. 
Owners (1932), 140 L. T. 559. Refd. Gill v. 
Perrott (1928), 21 B. W. C. C. 9 ; Todd v. 
MacCallum (1933), 25 B. W. C. C. Supp. 165 ; 
Boanas v. Barrwhin S.S. Owners (1936), 29 
B. W. C. C. 40. 

2710. Add. Annotations : — Consd. Muscroft v. 

Stewarts & Lloyds (1928), 2 B. W. C. C. 274. 
Whittle v. Ebbw Vale Steel, Iron & Coal Co., 
[1930] 2 All E. R. 1221. 

2710a. .] — A miner, who was known to 

be suffering from valvular disease of the 
heart, returned to work against his doctor’s 
advice. His condition was such that he was 
liable to collapse or sudden death at any 
moment. He went down the mine at 
10.30 p.m., & was alive & well at 3 o’clock. 
At 4 o’clock he was found dead in his stall, 
lying back as though asleep. There was no 
evidence of any fall of roof, & he had no pick 
in his hand. He was alone at the time of his 
death, & there was no evidence of what the 
man was actually doing : — Held : there was 
no evidence that the man’s death was caused 
by any* strain at work, & no evidence that 
death resulted from any injury by accident 
arising out of the employment. — Muscroft 
v. Stewarts & Lloyds, Ltd. (1928), 140 
L. T. 04 ; 21 B. W. 0. C. 274, 0. A. 

Annotations : — Consd. Trelo&r v. Falmouth Docks & Engineer- 
ing Co. (1932), 147 L. T. 271. field. James v. Partridge 
Jones & John Paton, Ltd. (No. 2) (1932), 25 B. W. C. 0. 


328 ; Walker v. Brown (John) & Co. (1932), 25 B. W. O. O. 
166 : Whittle v. Ebbw Yale Steel, Iron & Goal Co., [1936] 
2 All E. R. 1221. 

2710b. .] — A plasterer’s labourer was 

whitewashing while standing on a plank sup- 
ported by trestles. He suddenly fell dead 
on to the floor. A post-mortem examination 
showed that he had been suffering from 
advanced disease of the heart. The widow 
claimed compensation. The county ct. judge 
held that there was no evidence of any 
accident. The dependant appealed : — Heidi 
it was purely a question of fact for the county 
ct. judge & there was no misdirection. Appeal 
dismissed. — Pogson v. Tunnacliffe (1931), 
24 B. W. 0. C. 80, C. A. 

2710c. .] — A miner was engaged in filling a 

tram, & in the course of his work had to reach 
over a tram to get a piece of coal with a pick, 
He reached over the tram, said “ Oh ! ” twice. 
& died. The post mortem examination 
showed that he had been suffering from a 
large rupture of the left ventricle of the heart 
which burst & caused his death. The depen- 
dants filed a request for arbn. At the hear- 
, ing a fellow-workman gave evidence that 
chipping coal was no heavy work & there was 
no unusual strain, while one of the medical 
witnesses said that the workman might just 
as well have died in his bed so far as physical 
condition went. The county ct. judge m his 
award stated that he was unable to find that 
the work contributed to the death, & made 
his award in favour of the employer. The 
dependants appealed : — Held : as to whether 
the workman’s death was accelerated by the 
work he was doing in any material degree 
was a question of fact. The evidence sup- 
ported the judge’s decision & there was no 
misdirection. — D avies v . Vipond (John) & 
Co., Ltd. (1932), 140 L. T. 498 ; 25 B. W. 
C. C. 47, C. A. 

Annotation : — field. Walker v. Brown (John) & Co. (1932), 
25 B. W. C. C. 166. 

271 0d. .] — A motor van driver went out 

to start up his engine at 7.30 in the morning. 
Two minutes later he was seen sitting in the 
driver’s seat with the bonnet of the van 
open. Three minutes after that he was 
found lying unconscious on the ground 
almost touching the front of the van. He 
died in hospital some days later. He was 
found to have been suffering from an aneurism 
of the heart which might have burst spon- 
taneously at any time. The county ct. judge 
found that the workman died not from the 
disease alone, but from the disease & em- 
ployment together, & therefore made his 
award for the widow. The employer ap- 
pealed ; — Held : there was no evidence to 
justify the finding, & therefore the widow 
had failed to discharge the onus of proving 
that there was an accident arising out of & 
in the course of the employment.— Davis 
v. McNamara & Co. (1921), Ltd. (1932), 25 
B. W. C. C. 650, C. A. 

2713. Add. Annotation : — Refd. Ferguson v. Shotts 
Iron Co. (1927), 20 B. W. C. C. 741. 

2714. Add. Annotation : — Consd. Flanagan v . 
Ackers Whitley (1920), 19 B. W, C. C. 399. 

2714a. Workman falling Into water tank.] — 

Deceased was a grease boiler, aged 01, 


PART XIV. SECT, ft, SUB-SECT. 4.— B. (j). 

o l. .) — Fxbouson v . Shotts Ibon Oq.. Ltd., [1917] S. 0. 321; 20B. W. a a 741.— SOOT. 
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& was at the time of the accident suffering | 
from heart disease. His doctor said in 
evidence that he did not advise him to go 
back to work, but he insisted upon going. 
The doctor also gave evidence that he might 
have died at any moment, & any strain or 
stooping was prejudicial to him. He was 
seen about his work at 5.20 a.m., & found dead 
at 5.40 a.m., lying over a water tank his face 
being covered with water. The post mortem 
examination showed that he died of heart 
disease. Upon these facts the county ct. 
judge held that the work upon which the 
deceased was engaged contributed to & 
accelerated his death & applying the 
principles in Treloar'a Case, No. 2317c. & 
m Partridge Jones & John Paton , Ltd. v. 
James, No. 2322a, he made an award in 
favour of the dependants : — Held : the case 
was distinguishable from Barnabas v. Ber- 
sham Colliery Co., No. 2656, & the county ct. 
judge had applied the right principle, as there 
was evidence that the employment con- 
tributed to the death of the deceased. — 
Whittle v. Ebbw Vale, Steel, Iron & Coal 
Co., Ltd., [1930] 2 All E. B. 1221 ; 80 Sol. 
Jo. 671 ; 29 B.W.C. C. 179, C. A. 

Annotations : — Refd. Ormond v. Holmes & Co., [19371 2 
All E. R. 795 ; Oates v. Fitawilllam’s (Earl) Collieries 
Co., [1939] 2 All E. It. 498. 

2714b. Collier.] — A collier left home one 

evening apparently in good health. His 
work during the night was heavier than his 
usual work, but not heavier than what he 
was occasionally required to do. A quarter 
of an hour after he had ceased work, oc after 
he had walked some 190 yards from his 
place of work, on his way to the surface, he 
was found unconscious on the ground. On 
being helped up, he recovered & walked a 
short distance but collapsed again & died. 
A post-mortem examination showed disease 
of the heart. The widow claimed compensa- 
tion. The county ct. judge stated that the 
question for his consideration was whether 
the work which the workman had been doing 
at any time on that night caused or con- 
tributed to his death or in any w ay accelerated 
it, & found on the evidence that there was 
nothing abnormal in the work & nothing 
about the work which would be likely to 
cause or accelerate death. He was unable 
to find that there was any particular strain 
which did actually cause death & he was con- 
strained to hold that there was nothing 
unusual likely to contribute to death. The 
absence of abnormality of work & the length 
of time between cessation of work & death 
led him to the conclusion that it was the 
workman’s idiopathic condition which would 
in any event have caused, & did in fact 
cause, his death. He made his award for the 
employer. The widow appealed : — Held : 


the county ct. judge had failed to answer the 
question which he had correctly put to him- 
self for consideration & had misdirected him- 
self in limiting his inquiry to something 
special or abnormal in the work. On the 
evidence, the workman’s death had been 
accelerated by his normal work on the night 
in question & there must be an award in 
favour of the widow. 

Appeal allowed. Leave to appeal to House 
of 1 iords refused. — Moore v. Tredegar Iron 
& Coal Co., Ltd. (1938), 31 B. W. C. C. 359, 
O. A. 

2720a. Hernia strangulated In fresh employ- 

ment.] — On Feb. 6, 1930, a blacksmith rup- 
tured himself while at work. A doctor 
showed him how to reduce the hernia & he 
was able to continue his work without any 
outward sign of incapacity until on May 14, 
1930, he was discharged owing to slackness 
of trade. On June 25 he entered the em- 
ployment of fresh employers as a blacksmith 
& on the same day, while lifting a steel bar 
weighing a hundredweight, strangulated the 
hernia & an immediate operation became 
necessary. The lift was not an abnormal one, 
but was in the ordinary course of a black- 
smith’s work. He was totally incapacitated 
for seven weeks & claimed compensation for 
that period from the previous employer. 
The county ct. judge found that the in- 
capacity caused on June 25 was a direct 
consequence of the accident on Fob. 6. The 
employers appealed : — Held : it was a 

question of fact for the county ct. judge, <fe 
there was evidence to support the finding & 
no misdirection. Appeal dismissed. — Brad- 
shaw v. Richardsons, Westgarth & Co., 
Ltd. (1931), 24 B. W. C. C. 64, C. A. 

Annotation : — Consd. Hutchings h. Devon County Council 
(1931). 24 D. W. C. C. 320. 

2721. Add. Annotation : — Refd. Simpson v. 
London, Midland & Scottish By. Co., [1931] 
A. C. 351. 

2731a. Death from drinking caustic soda in 

tea.] — A workman was entitled to refresh 
himself with a cup of tea while he was work- 
ing. Near to his place of work there was a 
bucket of caustic soda which was occasionally 
used to wash the walls. On drinking from 
his cup he felt a burning sensation & became 
totally incapacitated from the effects of 
drinking caustic soda. There Was no evi- 
dence as to how, or by whom, the caustic soda 
could have been put into the cup. The 
county ct. judge held that the accident did 
not arise out of the employment, & made his 
award for the employer. The workman 
appealed : — Held : on the evidence no 
inference could be drawn that the accident 
arose out of the employment. Appeal dis- 


PART XIV. SECT. 6. SUB-SECT. 4.— 
B. (k). 

2719 Iv. Rupture of signalman.] 

— Pltf., a railway signal operator, was 
In the course of his duty operating the * 
levers in the signal tower when he felt 
a sharp pain In his left side, which 
continued leas sharply throughout the 
evening Sc became more intense during 
the night. The next morning he was 
too ill to attend to his work & had to 
he operated on, when it was found that 
he was suffering from a rupture of the 


sigmoid colon accompanied by a 
general peritonitis * — Held : pltf. had 
suffered a personal injury by an 
acoidont arising out of & In the course 
of his employment & was, therefore, 
entitled to compensation under the 
Act. — Rees v. Canadian National 
Railways, [1035] 1 W. W. R. 17.— 
CAN. 


d i„ .] — pltf., who was operated 

on for hernia some years previously, 
suffered a recurrence of the trouble 
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while at bis work : — Held : although, 
if there is an unexpected personal 
Injury arising from some physiological 
condition set up in the course of the 
work, that may be described as an 
accident even when there is nothing 
unusual or particular which sets It up. 
yet the onus on pltf. in the present 
case of establishing that his condition 
was the result of a recent hernia had 
not been discharged. — Aylino v. 
Wellington Cokpn., [1930] N. Z. L. R. 
337.— N.Z. 
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missed. — G eary v. Mathew Brown & Co., 
Ltd. (1931), 24 B. W. 0. 0. 210. 

Annotation : — Oo&sd. Rosen v. Quercns 8. S. Owners (1932)* 
146 L. T. 559. 

2731b. Death from typhoid.] — A workman 

who had been employed for a year in sewer 
work returned home feeling ill & died a fort- 
night later of typhoid fever. Medical evi- 
dence was in agreement that the typhoid 
could have been contracted either by eating 
or drinking or by work in the sewer, but there 
was no evidence as to the source of infection 
in this particular case. The county ct. judge 
on a claim by the widow for compensation 
drew the inference that the typhoid fever 
was contracted by deceased while engaged 
in the sewer work . The employer appealed : — 
Held : on the evidence the ct. was left in 
the position of having to surmise, conjecture, 
or guess as to when & where the disease was 
contracted, so that there was no ground for 
comparing & balancing probabilities, & it 
was not therefore possible for the county ct. 
judge to draw an inference in favour of the 
widow. Appeal allowed. — H annon v. Mow- 
lem ft Co., Ltd. (1937), 30 B. W. 0. C. 139, 
0. A. 

2783. Add. Annotation : — Refd. Codling v . Ridyle 
(1933), 20 B. W. 0. C. 8. 

2734a. .1 — A miner was about to insert 

a fuse in a detonator in the course of his 
duties when the detonator exploded ft injured 
him. The sheriff-substitute held that the 
cause of the explosion was not proved &, 
the workman having discharged any onus 
laid on him by proving that the explosion 
• caused the injury, found that the accident 
arose out of the employment & made an 
award in his favour. The employres 
appealed. The First Division of the Ct. of 
Session by a majority affirmed the award. 
The employers appealed to the House of 
Lords : — Held : it followed from the facts 
of the case that the accident arose out of ft 
in the course of the employment. — L ochgelly 
Iron ft Coal Co., Ltd. v . Lindores (1929), 
22 B. W. C. C. 370. H. L. 

2735a. : Seaman stooping in course of duty — 

Burst blood-vessel.] — The chief officer of a 
vessel, fifty-eight years old, while on duty 
on the bridge, stooped to get some string out 
of a cupboard in the course of his duty ft 
then stated to the captain that he felt queer, 
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sat down, & later fell unconscious on the 
bridge. He recovered consciousness in five 
minutes, but died about eight hours after- 
wards. There was no inquest or post 
mortem . At the hearing of a claim by the 
widow the doctors on both sides agreed that 
he died very probably from cerebral 
haemorrhage. His own doctor, who had 
attended him for twenty-five years, said 
he was a healthy man, & there was no 
evidence of anything wrong with his heart. 
The county ct. judge found that the cause of 
death was the breaking of some blood- 
vessel due to the stooping which caused the 
fall which subsequently led to the death, 
but held that he would not be justified in 
making an award for the dependant. The 
dependant appealed : — Held ; on the finding 
that death was due to the stooping, it fol- 
lowed that death resulted from injury by 
accident arising out of the employment. — 
Horb v. General Steam Navigation Co. 
(1929), 22 B. W. 0. 0. 100, O. A. 

2730a. .] — A dustman, whose work 

involved lifting containers of refuse, left his 
, home to all appearance in good health. On 
his return home at the end of his day’s work 
he complained that he felt very seedy, ft 
refused to eat the meal prepared for him. 
He became worse during the night & in the 
morning his doctor was. summoned. He was 
removed to hospital for operative treatment 
but died under the operation. A post- 
mortem examination revealed that death was 
occasioned by the fact that the bowel had 
become twisted. It appeared that such a 
twist might be occasioned by muscular strain , 
by constipation or other causes. There was 
no evidence of constipation. On a claim for 
compensation by the workman’s widow the 
county ct. judge held that he had sufficient 
evidence before him to satisfy him that in all 
reasonable probability a physiological change 
took place during the period between the 
commencement ft close of the day’s work, ft 
that the change was due to the nature of the 
work. He therefore made his award for the 
widow. The employer appealed : — Held : 
the county ct. judge might reasonably hold 
that the more probable conclusion was that 
for which the widow contended, ft was there- 
fore justified in drawing an inference in her 
favour. 


PART XIV. SECT. 5. SUB-SECT. 4.— 
B. (m). 

h 1. No evidence how accident 

occurred — Deceased killed by railway 
wagons at place of work.) — Deceased, 
who was employed by deft. oo. to 
sweep up the coal dropping on the 
wharf alongside one of Its ships which 
was discharging, was discovered some 
short dlstanoe away from the aoene of 
his work jammed between two railway 
wagons & fatally injured, It being im- 
possible to say- how he got into the 
position in which he was found : — 
Held : there being evidence that 
deceased was seen at his work shortly 
before the aooident, a presumption 
arose that he continued in the oourae 
of his employment. — Archibald v. 
Union Steamship Oo. of New 
Zealand, [1930] N. Z, L, R. 179.— 
N.Z. 

h II. Rheumatic fever — Working 

<n damp mom.] — Appot. worked for 
three months in a damp room. She 
was in good health when she com- 


menced to work there, but contracted 
rheumatic fever as a result of exposure 
to the damp conditions : — Held : she 
had suffered injury by aooident. — 
Rtan v. Newsome (1929), W. A. L. R. 
69.— AUS. 

1 1. Heart disease .] — On June 9, 

1933, a labourer, who was carrying 
Bleepers, felt the strain in his nook & 
ohest, & had to get help. On June 13 
he was employed in breaking up an 
iron box with a sixteen -pound ham- 
mer. On that day he felt so ex- 
hausted that he refused to work over- 
time, ft next day represented himself 
as unfit for work. On June 23 he 
olaimed compensation for total in- 
capacity due to musoular strain of his 
ohest. The employers paid compensa- 
tion. Later the workman presented an 
application to the arbitrator to have 
a memorandum between himself ft 
the employers, of date Oct. 27. 1933, 
reoorded. The employers disputed the 
genuineness of the memorandum on the 
ground that any inoapaotty of the work- 
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man was not, & had not been, due to 
injury by aooident, but to natural 
causes. They also asked for review 8c 
ending of the compensation on the 
same ground. The arbitrator, after 
proof, found that the workman had 
throughout the relevant period Buffered 
from myocardial disease, that the 
muscular strain had been for some time 
completely cured, that the workman's 

8 resent claim was made In respect of 
le condition of his heart, that the 
employers had made no oontraot with 
him relative to his present claim, 8c 
that he had not, at or about the dates 
libelled, suffered an aooident In the 
sense or the Act. He therefore refused 
to award compensation. The work- 
man appealed : — Held : the workman 
being no longer fit for employment 
owing to the wear ft tear of his ordinary 
work acting on a diseased heart, the 
incapacity was not due to “ injury by 
aooident in the sense of the statute.— 
Miller v* Garnttnr Steel Qkemnm 
Oo,, Ltd., [19351 S. O. 20 ; 27 B. W. 
O. 6. Supp. 101,— SOOT. 
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Observations of Lord Birkenhead, L.C., 
in Lancaster v. Blackwell Colliery Co ., Ltd. 
(1919), 12 B. W. C. C. 400 ; 34 Digest 324, 
2647, apld. 

Appeal dismissed. — Dowen v. Aldridge 
Urban District Council (1939), 32 B. W. 
C. C. 66, C. A. 

2737a. Fumigation of ship with sulphur— 

Gastritis from fumes.] — At 6 p.m. on July 80, 
1980, a ship was fumigated with sulphur, all 
hatches being battened down. All hatches 
were opened at 2 a.m. on July 31, & at 8 a.m. 
a body of workmen came on board to remove 
gear. Among them was a man in good 
health Sc forty-six years old, who worked at 
a winch about two feet from one of the 
hatches Sc nearer to the fumes than any other 
of the workmen. The fumes from the sulphur 
were co ming up the hatches at that time but 
were not bad. At midday the workman felt 
very ill Sc complained that it was due to the 
fumes. He vomited during the dinner hour, 
but worked in the afternoon on another ship. 
He worked on Sc off feeling very ill until 
Aug. 8, when he was sent to hospital suffering 
from gastritis. None of his fellow-workmen 
appeared to suffer from the sulphur fumes. 
At the subsequent arbitration the county ct. 
judge found, in accordance with medical 
evidence, that the illness was due to the 
fumes Sc also that the occurrence was an 
accident. He therefore made his award in 
favour of the workman. The employers 
appealed: — Held: there was evidence on 
which the judge could find that there had 
been personal injury by accident witlun the 
Act « there was no misdirection. Appeal 
dismissed. — Bradley v. London & North 
Eastern By. Oo. (1931), 145 L. T. 30 ; 24 
B. W. O. C. 41, 0. A. 

2787b. Farm bailiff hiring employer^ horses.] 

— A farm bailiff hired horses from his em- 
ployer for the purpose of moving his furniture 
to the residence appointed for him. The 
workman unbridled one of the horses in 
order to use the straps to tie up his furniture, 
but the horse took fright, knocked him down, 
& killed him. The county ct. judge found 
as a fact that the accident arose out of the 
employment Sc made an award in favour of 
the widow. The employer appealed : — 
Held : the question was one of fact for the 
county ct. judge. There was evidence to 
support the finding Sc no misdirection. 
Appeal dismissed. — Jackson v . Frost (1930), 
23 B. W. 0. C. 347, 0. A. 

2787c. Broncho-pneumonia.] — A workman 

was employed by resps. as an underground 
fireman in their colliery. It was part of his 
employment to clean out a sump in the 
colliery into which water was collected from 
the underground workings. In carrying out 
the work it was usually necessary to stand 
in cold water about waist-deep. On one 


ocoasion, upon ooxning out of the sump, it 
was noticed that he was cold & shivering ; 
he contracted a chill which within a short 
time developed into broncho-pneumonia, from 
which he died. In an arbn. under the Work- 
men’s Compensation the arbitrator drew the 
inference that the bronoho -pneumonia from 
which the deceased died was caused by a chill 
which he contracted through exposure to cold 
Sc water while cleaning the sump, but he 
found in law that tlje death of the workman 
was not caused by accident arising out of Sc 
in the course of his employment :—Held : 
having regard to the findings of fact in this 
case the workman’s death Was caused by 
personal injury by accident arising out of 
& in the course of his employment. — Walker 
v. Bairds & Dalmbllington, Ltd. (1936), 
153 L. T. 322 ; 28 B. W. C. 0. 213, H. L. 

Annotation : — Reid. Lochgelly Iron & Goal Oo. v . Walken- 
Bhaw (1935), 28 B. WrO. O. 230. 

2737d. Death from typhoid.] — The workman 

was a mess-room steward employed on a 
steamship. On the round voyage the ship 
put in at midday at Durban for coal, leaving 
the next morning for New York. While at 
Durban, the workman Sc other members of 
the ship’s co. went ashore. During the 
passage from Durban to New York the 
workman & two others were taken seriously 
ill with typhoid Sc were landed at Ascension 
Island, where the workman Sc one other died. 
The workman’s widow claimed compensation 
on behalf of herself & infant son, as dependants. 
The county ct. judge found that death was 
due to typhoid probably contracted from a 
germ swallowed by the workman while 
partaking of food or water on board ship when 
at Durban Sc held that death resulted from an 
injury by accident arising out of his employ- 
ment. The employers appealed on the 
ground that the finding of the county ct. 
judge that the infection was caused while 
the man was on board ship was mere surmise, 
conjecture, or guess, Sc not based on the 
evidence or probabilities of the case : — Held : 
there was evidence to support the finding of 
fact Sc no misdirection. Appeal dismissed.-- 
Leary v. Deptford S.S. Owners (1935), 28 
B. W. 0. 0. 235, 0. A. 

2742. Add. Annotation Refd. Smith v . Wemyss 
Coal Co. (1927), 21 B. W. 0. 0. 483. 

2747. Add. Annotation : — Refd. Wood v. Garscube 
Colliery Co. (1927), 20 B. W. 0. C. 837. 

2767. Add. Annotation: — Held, Woodi. Garscube 
Colliery Oo. (1927), 20 B. W. C. 0. 837. 

2759. Add. Annotations : — As to (2) Consd. Hutch- 
ings v. Devon County Council (1931), 24 
B W. C. C. 320. Refd. Gilmour v. Oarrallan 
Coal Co. (1920), 19 B. W. 0 C. 083 ; Smith v. 
Oomhill Insurance Co., [1938] 3 All E. R. 
145. 

2766. Add. Annotation : — As to (2) Coned. Young v. 
Keebie (1928), 21 B. W. C. 0. 294. 


PART XIV. SECT. «, SUB-SECT. 5. —A. 

2740 111 . Onus of proof on workman. 1 — 
Wilson v. W. Wins fc Oo. , Ltd. 
(1928). 28 S. R. N. S. W. 470; 4* 
N. 8. W. W. N. 145. — AUS. 

PART XIV. SECT. 5. SUB-SECT. 5.— 

B. (b). 

u. Workman on railway jraofc.}— - 
Contributory negHgenoe on the par t 
of the employee doe* not exon er a t e 


1 the employer from liability to oom- 
! pens&te the employee if the accident 
could have been avoided by deft, by 
the exercise of ordinary ,? ar *. 
diligence. Where, therefore, the And- 
in* of the oomr. wm that the workman 
was peering along a railway track 
contrary to the rules framed, by deft, 
oo., & was run over by an engine whies 
was going faster than the prescribed 
speed i—tl dd : the accident was not 

75 


directly attributable to the wilful 
disobedience of the workman within 
Workmen's Compensation Act, 1923, 
s. 3 (1) ( b ) <ii).~ U emila Dam a. TaTa 
XMW L. K.8 DID. 

PART XIV. SECT. 6, SUB-SECT. 1. 

*y. Possibility of future injury— 
Whether oourt may 

v. Wiwaam Banco & 0o., [1929) 8. O. 
(Ot. of Sees.) 21.— SCOT. 
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2767. Add . Annotation : — Refd, Boyle v . Union 
Coal Storage Co. (1935), 28 B. W. C. C. 49. 

2768. Add . Annotation : — Apld. Thorpe v, Sadler, 
Sadler v, Thorpe (1927), 20 B. W. C. C. 488. 

2768a. .] — A workman was struck on the 

elbow while passing through a swing door. 
He suffered great pain & had to see a doctor. 
At the end of a week symptoms of osteo- 
myelitis showed themselves. The arm 
gradually grew worsjp & was finally amputated. 
The county ct. judge held the incapacity 
was due to the accident : — Held : there was 
evidence to support the finding, & no mis- 
direction. — Vince t?. Abel & Imray (1928), 
21 B. W. C. C. 151, C. A. 

2768b. .] — Bradshaw v. Richardsons, 

Westgarth & Co., Ltd., No. 2720a, ante . 

2768c. .] — A quarryman, aged thirty-seven 

& in good health, was working a pneumatic 
drill on a ledge when the drill jumped causing 
him to fall six feet off the ledge & then to 
roll down a slope of twenty feet to the 
bottom of the quarry. Although bruised on 
the leJgs he resumed work, but the foreman 
gave him a lighter job for the rest of the day. 
After work he bicycled miles home & slept 
well, but it was noticed that he was not his 
usual self. On his return to work the next 
morning the foreman took care not to put 
him to work on too high a spot. After a 
while he was missed & was found dead in a 
shallow stream eighty yards from his work 
to which he had probably gone to relieve 
nature. The medical witnesses agreed that 
. he had not drowned but had died from shock. 
The county ct. judge held that there was no 
break in the chain of causation between the 
accident & death, & that falling into the 
stream did not amount to a novus actus 
interveniena. He therefore made his award 
in favour of the widow of the deceased work- 
man. The employers appealed : — Held : it 
was a question of fact for the county ct. 
judge, & there was evidence to support the 
finding & no misdirection. — Hutchings v. 
Devon County Council (1931), 24 B. W. 
O. C. 320, C. A. 

2768(1* .] — A steel erector aged sixty-two fell 

forty feet into soft dirt. He was unconscious 
for ten minutes, but was able to walk home & 
returned to work next day. He came to 
work every day for a fortnight, but did not 
do his full work. He continued to suffer 
from shock & it was found that he had com- 
mencing cataract in both eyes. After paying 
compensation for four months, the employer 
served a notice under sect. 12 & stopped the 
weekly payments. The workman claimed 
compensation. At the arbn. it appeared that 
the condition of his eyesight prevented the 
workman from doing his old work of a steel 
erector, but it was doubtful whether this con- 
dition had been aggravated by the accident 
or not. - There was further medical evidence 
in regard to the man’s capacity for work. 
The county ct. judge disregarding the con- 
dition of the eyesight found that the work- 
man was totally incapacitated as a result of 
the accident. The employer appealed : — 
Held : there was evidence to support the 
finding of fact & no misdirection. — Black- 
well v. Arrol (Sir William) & Co., Ltd. 
(1935), 28 B. W. C. C. 151, C. A. 


2776. Add, Annotation: — As to (1) Refd. Old v . 
Furness, Withy &; Co. (1934), 27 B. W. C. 0. 
266. 

2777a. Heart disease.] — A constructional 

fitter, aged forty-six, had, prior to 1933, been 
employed for eight years, with the ex- 
ception of a period in 1931 when he was 
admitted to hospital with a cough & was 
found to have heart disease. He was then 
told by his doctor not to lift heavy weights. 
On May 16, 1933, he started work at 8 a.m. 
as usual & was employed using a 4-lb. ham- 
mer until 9.30, when with the help of his mate 
he lifted iron “ stringers ” weighing about 
162 lb. for a quarter of an hour. He then 
continued work involving no strain until 
11.45 a.m., when he collapsed & died. His 
widow filed a request for arbn. At the arbn. 
the employer called no evidence. On behalf 
of the widow a fellow workman was called, 
& a doctor who gave it as his opinion that the 
lifting of the stringers was the cause of death, 
though he admitted that the workman might 
have died at any time without strain. The 
, county ct. judge held that there was no evi- 
dence of any strain at work which either 
accelerated or contributed to the workman’s 
death. The widow appealed : — Held : it 
was a question of degree & therefore of fact 
for the county ct. judge & there was evidence 
to support the judge’a decision & no mis- 
direction. — Mitchell v. Palmer- & Co. 
(1934), 27 B. W. C. 0. 159, C. A. 

2777b. .] — A foreman stevedore, aged 

fifty- two, who supervised the work of a gang 
& occasionally lent a hand, was on June 28, 
1933, struck on the chest by a case weighing 
5 cwt. & knocked over. He sat in the hold 
for about an hour, until work ceased, when 
he climbed the ladder & went home. He 
returned to his work as a foreman on the 
following day, although he complained of 
feeling 44 very bad in the breast.” He took 
a ten days’ holiday in Aug. & continued his 
work of supervision, but after the accident 
did no physical work. On Sept. 5 he became 
totally unfit to work. He claimed compensa- 
tion. At the arbn. in Apr. 1934, evidence 
was given that since Jan. 1933, the workman 
had been suffering from an aneurism, but 
that this fact had not been disclosed to him 
by his medical advisers who allowed him 
to continue at work. In making his award 
for the workman, the county ct. judge said, 
“ Finding then that this accident did ag- 
gravate appct.’s condition & cause him to 
become totally incapacitated before he would 
otherwise have done, I have further to form 
a judgment as to when he would have become 
incapacitated had there been no accident.” 
He came to the conclusion that, but for the 
accident, the workman would not ha\e been 
incapacitated for another fourteen weeks & 
awarded compensation for fourteen weeks. 
The workman appealed : — Held : the judg- 
ment of the county ct. judge must be read as 
meaning that the accident bad accelerated 
the arrival of the date on which the workman 
would in any event have become incapacitated 
by the aneurism, but that otherwise the 
effects of the accident were temporary & at 
the time of the hearing had completely passed 
away. There was evidence to support the 
award & no misdirection. 

Where the only effect of the accident is to 
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accelerate the disease so that the man is p 
into a condition of incapacity at an earlier 
date than he would have been put had the 
disease been allowed to run its normal course 
without acceleration caused by the accident, 
his incapacity that is due to the accident 
may not last beyond the date at which, if 
the disease had run its normal course, he 
would have become incapacitated (Romer, 
L.J.). — Old v. Furness, Withy & Co., Ltd. 
(1934), 27 B. W. C. C. 266, C. A. 

Annotation : — Consd. London Power Co. v. Lamb, [1936] 
3 All E. R. 392. 

2777c. Heart disease.] — A workman, suffering 

from disease of the heart, became seriously 
ill while at his work & died shortly aft ^rwards. 
The county ct. judge refused to make an 
award in favour of his widow, on the ground 
that she had failed to establish that personal 
injury had been caused to the workman by 
accident arising out of & in the course of his 
employment. There was no finding of fact 
that the workman’s death was due to the 
progress of the disease or that the 
man’s work accelerated the death : — Held : 
although there was no evidence of any strain 
or similar cause other than that arising out 
of the man’s ordinary work, the death or 
injury might be due to an accident arising 
out of his employment. It was essential 
that there should be evidence of a physio- 
logical injury or change occurring in the course 
of a man’s employment by reason of the 
work on which ho was engaged at or about 
the time of his death. — O ates v. Fitzwil- 
uam’s (Earl) Collieries Co., i :939] 2 
All E. R. 498 ; 32 B. W. C. C. 82, 0. A. 

2783. Add. Annotation : — Apld. Gilmour v. Gar- 
ratlan Coal Co. (1926), 19 B. W. C. C. 683. 

2787. Add. Annotations : — Consd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Crawshay (1927), 
90 L. J. K. B. 664. Apprvd. Birch Bros., 
Ltd. v. Brown, [1931] A. C. 005. Consd. 
McCann v. Scottish Co-operative Laundry 
Assocn., Ltd., ri936] 1 All E. R. 475. 

2788a. .] — By accident arising out of & 

in course of her employment a female worker 
sustained permanent injury to her right hand, 
& for a period received compensation as for 
total incapacity. Having become fit for 
special light work, her employers gave her 
such work at her full pre-accident wage. 
While so employed she was rendered 
temporarily unfit for any work through 
serious illness unconnected with the injury 
due to the accident. The light work pro- 
vided by her employers remained open to her 
during the whole period of her illness. An 
arbitrator awarded her compensation as for 
partial incapacity for this period : — Held : 
the arbitrator rightly awarded compensation 
for the period in question & the liability of the 
employers to the worker for compensation 
was not satisfied by their offer of light work, 
which her illness prevented the worker from 
accepting. — M cCann v . Scottish Co-opera- 
tive Laundry Assocn., Ltd., [1930] 1 All 
E. R. 476 ; 105 L. J. P. C. 58 ; 154 L. T. 
603 ; 62 T. L. R. 325 ; 80 Sol. Jo. 184 ; 29 
B. W. C. C. 1, H. L. 

Annotation : — Refd. Ansell v. Enfield Highway Co-oporativo 
Assocn., Ltd. (1938), 31 B. W. C. C. 150. 


2790. Add. Annotations : — Consd. Evans v. GUbie 
(1926), 96 L. J. K. B. 117; Wagstaff v. 
Gutta Percha Co. (1927), 20 B. W. C. C. 430 ; 
Williams v. Tredegar Iron & Coal Co. (1927), 
96 L. J. K. B. 722 ; Stevens v. Birmingham 
Corpn. (1929), 22 B. W. C. 0. 311 ; Wilsons 
& Clyde Coal Co. v. Burrows (1929), 141 
L. T. 594 ; Bitch Bros., Ltd. v . Brown, 
[1931] A. C. 605. Refd. Wilsons & Clyde 
Coal Co. v. Burrows (1929), 22 B. W. C. 0. 430 ; 
Athey v. United Steel Co. (1935), 28 B. W. 
C. C. 435 ; Drury v. Appleby Iron Co. (1935), 
28 B. W. C. C. 483 ; Moore v. Wallsend & 
Hepburn Coal Co. (1935), 28 B. W. C. C. 174. 

2791a. .] — A trammer in a coal-mine, 

aged seventeen, lost the tips of two fingers 
of his right hand in 1917. He was re- 
employed as a collier in 1920, & worked, at 
the coal face until 1927, earning higher 
wages than he had done as a trammer. In 
1927 he had to give up work owing to bad 
health, & became unemployed. On an appli- 
cation by the workman for compensation 
the county ct. judge found that there was 
no incapacity for work resulting from the 
injury, that there was no probability that he 
would have been earning higher wages if he 
had remained uninjured, & that there was no 
reasonable probability that any incapacity 
would ensue from the injury in the future, 
& dismissed the workman’s application. 
The workman appealed : — Held : tnere was 
evidence to support the findings <fe no mis- 
direction. — Rees v. Pentre Mawr Colliery 
Co., Ltd. (1933), 26 B. W. C. C. 016. 

2793. Add. Annotations : — Refd. Stevens v. Bir- 
mingham Corpn. (1920), 22 B. W. C. C. 311 ; 
Birch Bros., Ltd. v. Brown, [1931] A. C. 605 ; 
Drury v. Appleby Iron Co. (1935), 28 B. W. 
0. G. 483. 

2795. Add. Annotations : — Refd. Gilmour v. Gar- 
rallan Coal Co. (1920), 19 B. W. C. C. 083; 
Timmins v. Brodsworth Main Colliery Co. 
(1934), 50 T. L. R. 458. 

2796a. Melancholia due to accident — Death from 
pneumonia — Susceptibility due to melan- 
cholia.] — A farm labourer was, in Sept. 1932, 
kicked by a horse, & sustained a dislocated 
shoulder. Adhesions formed & he was 
totally incapacitated. Towards the end of 
the year he showed signs of mental trouble 
suffered from melancholia. In Jan. 1933, 
he was certified as insane & entered a mental 
hospital, where on Feb. 28, he developed 
broncho-pneumonia from which on Mar. 2, 
he died. The widow claimed compensation 
as a dependant. The medical evidence, 
accepted by the county ct. judge & adopted 
by him as findings of fact, was to the effect 
that the melancholia was the result of the 
accident, & that a person suffering from 
melancholia was more susceptible to broncho- 
pneumonia than a healthy person & less 
likely to recover from it. The county ct. 
judge held that there was not sufficient 
evidence for him to find that death was 
accelerated by the melancholia. He accord- 
ingly made his award for the employer on the 
ground that there was no evidence to justify 
a finding that death from broncho-penumonia 
resulted from the accident : — Held : the 
county ct. judge, having found that the 
melancholia was the result of the accident Sc 
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the melancholia made the workman more 
susceptible to broncho-pneumonia, was bound 
to find on that evidence that death resulted 
from the accident. — Ewers v. Curtis (1988), 
20 B. W. 0. 0. 553, 0. A. 

2797. Add. Annotations : — Erpld. Hutchings 
Devon County Council (1981), 24 B. W. C. C. 
320. Refd. Pedley v. Davison & Son, Ltd. 
(1937), 30 B. W. C. C. 323. 

2799. Add, Annotations : — Consd. Werrin v. United 
National Collieries (1920), 20 B. W. C. C. 100. 
Refd. Bradshaw v. Richardsons, Westgarth 
& Co. (1931), 24 B. W. O. O. 04. 

2799a. .] — An operative baker had 

suffered for some years from a right inguinal 
hernia for which he wore a truss. On 
May 20, 1930, he slipped <fc fell whilst at his 
work & sustained a left inguinal hernia. On 
July 6, 1930, he was operated on for both 
hernias. He received compensation on the 
basis of total incapacity until Oct. 1980, 
when he resumed his old work at his old rate 
of wages of £3 16s. Qd. a week. Towards the 
end of. Mar. 1937, the employer agreed that 
the workman was entitled to a declaration 
of. liability & a memorandum of the agree- 
ment was drawn up with a view to its being 
recorded, but it was not in fact recorded. 
On Mar. 27, 1937, the workman noticed that 
a* lump had appeared in his right groin, after 
feeling a sudden pain while engaged in his 
work. This indicated that he was again 
suffering from a right inguinal hernia, but 
he continued to work until Apr. 3, 1937, when 
the hernia became strangulated, while he was 
'not at work, & he underwent a second opera- 
tion. He returned to light work on June 28, 
1937, at a weekly wage of £3 Is, fid. On 
July 28, 1937, he claimed compensation at the 
rate of 30s. a week from Apr. 3 to June 28, 
1937, & at the reduced rate of 4s. a week from 
June 28 onwards. He claimed on the basis 
of two accidents which occurred on May 20, 
1930, & Mar. 27, 1937. The employer alleged 
that what the workman called the second 
accident was not an accident at all, but the 
gradual results of a physical weakness. The 
county ct. judge found that although the 
coming into existence on Mar. 27, 1937, of a 
lump might be the culmination of a gradual 
roc ess, it was a particular event which 
appened at a particular time, that the lump 
was caused by his last slip on Mar. 27, & that 
the formation of the lump was directly 
connected with the subsequent strangulation 
which caused total incapacity. He held that 
the workman was therefore entitled to be 
paid compensation on the basis of total 
incapacity from Apr. 3 to June 28, 1937, 
for an accident which occurred on Mar. 27, 
1987, but was not entitled to any compensation 
thereafter because all the medical witnesses 
agreed that the workman ought never to have 
returned* to his full work on Oct. 20, 1930, 

& that the only effect of the second accident 
was to call the attention of the workman to 
his natural weakness or tendency to hernia. 

In fact the workman had recognised this by 
being content to take lighter work at less 
wages. The workman appealed : — Held : 
there was evidence to support the findings & 
no misdirection. Appeal dismissed. Leave 
to appeal to House of Leads refused. — 
Ansell v. Enfield Highway Co- • 
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operative Ajssocn., Ltd. (1938), 31 

B. W. C. 0. 160, a A. 

2799b. A workman was employed 

in pottery works as a biscuit placer, work 
which involved carrying heavy t utensils known 
as saggars & climbing ladders to place the 
saggars at a proper height in the kiln. In 
May, 1930, he fell into a hole in the works & 
fractured his right ankle. After receiving 
compensation for total incapacity he returned 
to lighter work on Jan. 14, 1937, receiving 
reduced compensation in addition to his 
wages. On the evening of Jan. 25, 1937, he 
was carrying along a street for his own pur- 
poses a wireless accumulator weighing 3 to 
4 lb. when, there being no obstruction or 
irregularity where he was walking, he fell & 
damaged his spine & once more became 
totally incapacitated. The workman applied 
for a review & increase of the weekly pay- 
ments on the ground that the fall in the street 
was caused by the original accident. The 
employers while admitting their liability 
to pay 10s. 6d. a week for partial incapacity, 

’ contended that the fall in the street was a 
novus actus interveniens. The county ct. 
judge gave as his reasons for dismissing the 
application for review : “ His former em- 

ployers gave him lighter work at first, as is 
often done, & admitted a liability of 10s. 6d. 
a week not on the ground of an fresh injury 
to the ankle, for there was none, but solely 
on the footing that he was not after his return 
to work earning his usual wages. ... I 
preferred the opinion of [the employer’s 
doctor] to that of [the workman’s doctor] 
largely on the ground that no one alleged any 
injury or weakness of the ankle, joint owing 
to this second accident. I thought on the 
case of Noden v. Galloways , Ltd., [1912] 1 
K. B. 40 ; 34 Digest 347, 2797 , this was a 
second accident & I was not satisfied that it 
was a sequela of the first. Award for 10s. fid. 
a week. The workman appealed : — Held : 
the county ct. judge had failed to direct him- 
self properly to the issue of fact which he had 
to decide, viz. Was the second accident in 
any way caused by the first accident ? 
Appeal allowed. Case remitted for new trial 
by another judge. — Pedley v. Davison & 
Son, Ltd. (1937), 30 B. W. C. C. 323, C. A. 

2801a. Existing total Incapacity from first 

accident.] — A' workman, while totally in- 
capacitated as the result of an accident arising 
out of & in the course of his employment, was 
certified by the certifying surgeon to be 
suffering from miners’ nystagmus & disabled 
from earning full wages, the date of the 
certificate being under sect. 43 of 1925 Act 
the date of the disablement. In proceedings 
brought by the workman for compensation 
for total incapacity from the miners’ nystag- 
mus while in receipt of compensation for the 
total incapacity resulting from the accident : 
— Held : the workman was not entitled to 
an^ compensation in respect of the nystagmus 
while the total incapacity from the previous 
accident continued, as the disease did not 
result in any loss or diminution of earning 
capacity ; but a declaration of liability 
should be made so as to enable the workman 
to obtain compensation in respect of the 
nystagmus as soon as the total incapacity 
from the previous accident ceased.-— Wheat- 
ley v. Lajcbton, Hetton & Joicey Col- 
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JLiBRlBS, Ltd., [1937] 2 K. B. 426 ; [1937] 
2 All E. R. 750 ; 100 L. J. K. B. 007 ; 150 
L. T. 490 ; 53 T. L. B. 721 ; 81 Sol. Jo. 418 ; 
30 B. W. C. C. 171, C. A. 

Aniwtation : — Reid. Evans v, Oakdale Navigation Collieries, 
Ltd., [1939] 2 All E. R. 358. 

2803. Add • Annotations : — Consd. Lewis v. Guest, 
Keen So Nettlefolds, Watkins v. Same, Tucker 
v. Same, Ingram v. Crawshay (1927), 90 
L. J. K. B. 004. Dlstd. Buddy v. L. M. So 
S. By. (1929), 22 B. W. C. C. 138. Consd. 
Birch Bros. v. Brown, [1930] 2 K. B. 225; 
McCann v. Scottish Co-operative Laundry 
Assocn., Ltd., [1930] 1 All E. B.‘ 475 ; Drury 
v. Appleby Iron Co. (1935), 28 B. W. 0. C. 483. 
Retd. Williams v. Cwm&man Coal Co. (1927), 
20 B. W. 0. C. 470 ; Lyon v, Taylor Bros. 
(1928), 21 B. W. C. C. 415; White v. 
London So North-Eastern By. Co. (1929), 22 
B. W. 0. C. 013 ; Bacon v. Wills & Sons, Ltd., 
[1933] 2 K. B. 493 ; Thompson v. London So 
North Eastern By. Co., [1935] 2 K. B. 90 ; 
Old v. Furness, Withy So Co. (1934), 27 

B. W. C. C. 200. 

2808. Add. Annotation : — Reid. Widmar v. Grove 
(1938), 31 B. W. C. C. 389. 

2809a. Refusal of offer by medical adviser.] — A 

workman, who had been injured in two 
accidents, was advised by his medical adviser 
to undergo an operation. He refused so to 
do, & it was held that such refusal amounted 
to unreasonable conduct. On appeal it was 
contended that, for a refusal to constitute 
unreasonable conduct, it must be a refusal 
of an offer made by an employer . Held : 
in considering whether such refusal con- 
stituted unreasonable conduct, it is irrelevant 
whether a suggestion of some surgical opera- 
tion or treatment comes from an employer 
or from a workman’s own medical adviser. — 
Purvis v . Goole Steam Shipping (London, 
Midland So Scottish Railway), [1937] 4 
All E. R. 345 ; 81 Sol. Jo. 1001 ; 30 B. W. 

C. C. 330. C. A. 

2811. Add. Annotation : — Refd. Fyfe v. Fife Coal 
Co. (1926), 20 B. W. C. C. 548. 

2811a. .] — Where an award was made 

terminating weekly payments, on the grounds 
that refusal to undergo certain treatment was 
unreasonable, So that the onus lay on the 
workman to prove that the proposed opera- 
tion would not have cured him So that he was 
reasonable in refusing the operation : — Held : 
the onus lay on the employers to show that 
the workman would have recovered if he had 
undergone the treatment. — I ndia Rubber, 
Gutta Percha So Telegraph Works Co., 
Ltd. v . Chapman (1920), 20 B. W. C. C. 184, 
C. A. 

Annotations : — Refd. Ramsay v. Gramophone Co., [19361 2 
All E. R. 752 ; Purvis v. Goole Steam Shipping (London, 
Midland & Scottish Railway), [1937] 4 All E. R. 345. 

2815. Add. Annotations : — Refd. Cauldon Potteries 
v . Johnson (1920), 20 B. W. C. C. 42 ; Wilson 
v . Summerlee Iron Co. (1982), 25 B. W. C. C. 
Supp. 115. 

2815a. .] — A dock labourer, sixty-two years 

old, was injured by an accident arising out 
of So in the course of his employment. Im- 
mediately after the accident he underwent 
an operation for strangulated hernia. As a 
result of the operation he suffered from an : 
• inguinal hernia. The employer alleged that 


if he underwent an operation for the lignin*.! 
hernia he would be cured So fit for work. 
After serving a notice under sect. 12 the 
employer reduced the compensation. The 
workman commenced arbn. proceedings. At 
the hearing two expert witnesses advised 
the operation, but the workman’s panel 
doctor, who had never operated for hernia, 
was against the operation. The county ct. 
judge found that the workman was fit to 
undergo the operation which would probably 
result in a radical cure So therefore there 
must be strong reasons to justify a refusal. 
The judge then said that he held that, on 
the whole, it was not reasonable that the 
workman should be required to undergo the 
operation or lose his compensation. He 
therefore made his award for the workman. 
The employer appealed : — Held : the advioe 
of the panel doctor was not conclusive on 
reasonableness, So the county ct. judge had 
not decided the question of fact, whether 
the workman’s conduct was reasonable or 
unreasonable. — Zikking v. Swift (Thomas) 
So Co., Ltd. (1933), 20 B. W. O. C. 63, C. A. 

Annotation : — Refd. Shelton Iron, Steel & Goal Go. v. 

Franklin (1934), 27 B. W. O. O. 140. 

2815b. .] — A workman in Sept. 1930, was 

carrying pig iron when he slipped So strained 
his right groin, with the result that a femoral 
hernia supervened. He was then forty-two 
ears old <fe had for several years been treated 
y his own doctor for chronic bronchitis. 
This doctor advised him to have an operation, 
but after the operation had been performed 
by a surgeon the hernia still remained, So it 
was thought by the workman’s doctor that 
the coughing due to the bronchitis had 
“ undone the operation.” He was supplied 
with a truss by the employer, who also, in 
Dec. 1930, gave him very light work — white- 
washing — paying him £2 a week as wages So 
15 8. Qd. a week as compensation for partial 
incapacity. The employer in May, 1933, 
suggested that if a second operation was 
performed he would bo cured. On the advice 
of his own doctor he refused. The employer 
applied for a review of the weekly payments 
on the ground that the workman was bound 
to submit to reasonable remedial measures. 
Two medical men gave evidence at the 
arbitration that there would be no danger in 
having a second operation & that the result 
should be successful. The only evidence 
called by the workman was his cwn doctor, 
who said that with his experience of the 
bronchitis & the result of the first operation 
he must disagree. The county ct. judge 
held that the workman was not unreasonable 
in refusing to undergo the second operation 
on the advice of his own doctor, bearing in 
mind that he was a sufferer from chronic 
bronchitis, So that it was common knowledge 
that coughing after an operation for 
hernia was very dangerous. The employer 
appealed : — Held : the reasonableness or 
otherwise of a workman in refusing to undergo 
an operation was a question of fact for tne 
county ct. judge. There was evidence to 
support the finding & no misdirection. — 
Shelton Iron, Steel So Coal Co., Ltd. v. 
Franklin (1934), 27 B. W. C. O. 140, C. A. 

2817. Add, Annotation: — Refd. Zikldng v. Swift 
(Thomas) So Co. (1933), 20 B. W. C. C. 53. 
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2820a. Inability to do former work even if operation 
successful.] — A scaff older sustained a wound 
in the middle finger of his right hand which 
became septic, thus necessitating its removal. 
The operating surgeon at first removed the 
index finger by mistake : the middle finger 
was removed subsequently. Eighteen months 
later the employer succeeded in proceedings 
for a review in obtaining a reduction of the 
weekly payments. The county ct. judge, 
however, found that the man had a tender 
nerve ending on the stump of the middle 
finger & “ as far as the results of the injury 
caused by the accident are concerned ” his 
earning capacity was only 25a. a week. The 
evidence went to show that an operation on 
that finger would probably cure the sensitive 
condition. The workman refused to undergo 
this operation on the ground he could not do 
the work of a scaffolder without his index 
finger. The employers applied by way of 
review to terminate the weekly payments. 
The county ct. judge held that the work- 
man's refusal was reasonable, because, having 
lost the first- finger, it was useless to have the 
operation. He consequently refused to termi- 
nate the weekly payment. The employer 
appealed : — Held : whereas in the first pro- 
ceedings the county ct. judge has correctly 
excluded from consideration the effect of the 
loss of the index finger, he had failed to do so 
ill the second proceedings, & therefore the 
case must go back to him to consider whether 
the refusal to undergo the operation would be 
reasonable or not, if the workman had not 
lost his first finger. Appeal allowed. — 
Mowlem (John) & Co. v. Mudge (1934), 27 
B. W. C. C. 450, C. A. 

2822a. Whether refusal unreasonable.] — The 

question whether the refusal of a workman 
to undergo treatment is reasonable or un- 
reasonable, is one of fact. — Fyfe v. Fife 
Coal Oo., L/td. (1927), 138 L. T. 65; 20 
B. W. 0. C. 548, H. L. 

Annotation : — Retd. Wilson u. Summerlee Iron Co. (1932), 
25 B. W. O. 0. Supp. 115. 

2823a. .] — A workman strained the 

muscles of his back in the course of his 
employment & received compensation for 
five months. He also suffered from septic 
teeth. Acting on their doctor’s certificate 
his employers stopped compensation Sc the 
workman filed a request for arbn. The 
employers answered that, if the workman was 
still incapacitated, the incapacity was due 
to natural causes. The workman's doctor 
had advised him to have his teeth out, as 
their condition retarded his recovery, but 
he had refused to have this done, Sc at the 
hearing the county ct. judge was advised by 
the medical assessor that the condition of the 


teeth had perpetuated the injury. The county 
ct. judge found that the workman had acted 
unreasonably in not having his teeth removed, 
as by that means he would probably have 
fully recovered by the time that the employers 
had stopped compensation. He found “ that 
appct. had failed to prove that his con- 
tinued incapacity was due solely to the 
accident.” He made an award of a penny 
a week, allowing the workman the costs of 
the arbn. The workman appealed from the 
award of a penny a week, & the employers 
cross-appealed on the question of costs : — 
Held : the county ct. judge was justified in 
awarding only a penny a week, because he 
found that he could not otherwise assess the 
quantum of incapacity due to the accident 
so long as the effect of the septic teeth 
remained, also the award as to costs could not 
be disturbed because he had found that 
there was some incapacity due to the accident. 
— Ruddy v. London, Midland Sc Scottish 
Ry. (1929), 22 B. W. 0. C. 138, C. A. 

Annotations : — Folld. Watts, Watts & Oo. v. Hole (1930), 23 
R. W. C. C. 119. Reid. Sedgwick v. Leeds Forge Oo. 
U930), 23 B. W. C. O. 144. 

2831. Add. Annotations: — Consd. Church v. Dugdale 
& Adams, Ltd. (1929), 22 B. W. 0. C. 444 ; 
Dixon v. Sutton Heath Sc Lea Green Colliery, 
Ltd. (1929), 22 B. W. C. C. 521. Held. John- 
son v. Warren (F.) Sc Co. (1928), 21 B. W. C. C. 
411. 

2831a. .] — A miner received an injury to the 

spine, which caused paralysis of the lower 
part of the body. An operation was un- 
successful, Sc the injury was classed as 
incurable. The miner was taken to his home 
Sc suffered great pain. He committed suicide 
by cutting his femoral artery, Sc left a letter 
addressed to his wife explaining his act. 
The county ct. judge held the man was not 
insane when he committed suicide, & death 
had not resulted from the injury : — Held : it 
was a question of fact, as to which there was 
evidence to support the finding, Sc there was 
no misdirection. — B evan v, Lancasters 
Steam Coal Collieries (1927), 20 B. W. 
C. C. 241, 0. A. 

Annotation : — Consd. Church v. Dugdale Sc Adams, Ltd. 
(1929), 22 B. W. C. 0. 444. 

2833. Add. Annotations : — As to (2) Reid. Bevan v. 
Lancasters Steam Coal Collieries (1927), 20 
B. W. C. C. 241 ; Smith v. Cornhill Insurance 
Co., [1938] 3 All E. R. 145. Generally , Consd. 
Johnson v. Warren (F.) Sc Co. (1928), 21 
B. W. C. C. 411 ; Church r. Dugdale & Adams, 
Ltd. (1929), 22 B. W. C. C. 444 ; Dixon v. 
Sutton Heath Sc I>ea Green Colliery, Ltd. 
(1929), 22 B. W. C. C. 521. 

2836. Add. Annotation : — Refd. Johnson v. Warren 
(F.) & Co. (1928), 21 B. W. C. C. 411. 
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2822 11. .1 — A repairer in a 

colliery sustained Injury to his back 
arising out of &>in the course of his 
pmployment. After a period of oom- 
oensation for total incapacity he was 
sertified by a medical referee fit for 
etdtable light work. Work of that 
character haring been provided by the 
employers, the workman worked at it 
for a few hours, left Sc did not return. 
Thereafter a second remit was made to 
the medical referee who certified the 
workman unfit for any work owing to 
neurasthenia caused partly by the 
accident Sc partly by the refusal of the 
workman to oo -operate by oontinuing 


to attempt light work. After the issue 
of that certificate the workman appUod 
for an award of compensation for total 
incapacity. He averred & offered to 
prove that he had done everything 
reasonably practicable towards assist- 
ing bis recovery, Sc that his failure to 
continue the light work was reasonable 
Sc due to no fault of bis. The em- 
ployers pleaded that the workman’s 
petition for compensation for total 
incapacity was irrelevant, & should be 
dismissed, but offered 13s. per week as 
partial compensation. The arbitrator 
repelled the employer’s plea, held that 
the workman was entitled only to 
partial compensation. Sc before further 
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answer remitted the case back*to the 
medical referee to state to what extent 
the incapacity was due to the accident. 
The workman appealed : — Held : the 
arbitrator was wrong in bolding that on 
the medical certificate he was bound to 
find t.hatthe workman was only partially 
incapacitated by the accident, as the 
question of the reasonableness of the 
workman's failure to oo -operate by 
oontinuing light work was a question 
of tact for him Sc not a medical question 
for the referee. The remit to the 
nwUrai! referee was therefore prema- 
ture. — Wilson v. Neddrie Sc Bbnhar 
Goal Co., Ltd., [1934) S. O. 364 ; 27 
B. W. a C. Supp. 19. — SCOT. 
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2836a. .] — A workman while leading a horse 

was badly injured by the animal falling on 
him. He did no work for two years, & then 
committed suicide. He had received medical 
attention throughout the two years. On 
a claim made by the widow for compensation, 
the county ct. judge found that the workman 
was not insane when he committed suicide, 
& that death did not result from the injury, 
& made an award in favour of the employers. 
The widow appealed : — Held ; there was 
evidence to support the finding of fact & no 
misdirection. — Johnson v. Warren (F.) & Co. 
(1928), 21 B. W. 0. 0. 411, 0. A. 


Annotations: — Reid. Church v. Dugdale & Adams, Ltd. 
(1920), 22 B. W. C. C. 444 ; Dixon v. Sutton Heath & 
Lea Green Colliery, Ltd. (1029), 22 B. W. C. C. 521. 

2886b. .] — A baker suffered from dermatitis, 

which was pronounced incurable. He 
became depressed &, it was said, had de- 
lusions, one of which was that, by receiving 
weekly compensation, he was robbing his 
employers. Six months after being certified 
as suffering from dermatitis, he committed 
suicide. On a claim for compensation by his 
widow, as dependant, the county ct. judge 
made an award in favour of the employers 
on the ground that death was not due to 
causes directly attributable to the accident : 
— Held : the award of the county ct. judge 
amounted to a finding of fact that there was 
no insanity. The finding was supported by 
the evidence, & there was no misdirection. — 
Church v. Dugdale & Adams, Ltd. (1929), 
22 B. W. C. C. 444, C. A. 

Annotations : — Consd. Bradshaw v. Bickerstnffo Collieries 
(1931), 24 B. W. C. C. 451. Reid. Dixon v . Heath 

k Loa Green Colliery, Ltd. (No. 2) (1930), 23 B. W. C. C. 
135. 

2836c. .] — A miner was certified in Jan. 1926, 

as suffering from miner’s nystagmus. He 
had been a cheerful man before the onset of 
the disease, but gradually became depressed 
& ultimately showed signs of marked nervous 
& mental derangement. He walked un- 
steadily & failed to recognise his friends. 
On the evening of Oct. 12, 1928, he attended 
on the certifying surgeon & was afterwards 
put on a tram, his home being not far from 
the tram terminus. A friend found him at 
a spot about 400 yards from the tram 
terminus & about 400 yards from his home, 
crawling on his hands & knees. The friend 
led him to a fence which led to his house. 
His body was subsequently found in a canal 
2£ miles from where his friend had left him. 
The widow claimed compensation on the 
grounds that her husband committed suicide, 
that he committed suicide while he was 
insane, & that the insanity was a direct 
effect of the nystagmus. The county ct. 
judge made an award in her favour, in which 
he said, “ I do not say he was insane, but 
that the suicide was due to mental derange- 
ment.” The employers appealed : — Held : 
there was evidence to support the findings 


& no misdirection. — D ixon v. Sutton Heath 
& Lea Green Colliery, Ltd. (No. 2) (1930), 
23 B. W. 0. C. 136, 0. A. 

Annotations : — Conid. Bradshaw v. Blckerstaffe Collieries 
(1931), 24 B. W. C. C. 451. Reid. Smith v. Comhill 
Insurance Co., [1938J 3 All E. It. 145. 

2836d. .] — A miner was certified on Jan. 12, 

1931, to be suffering from nystagmus. He 
complained of pains In the head & had been 
depressed for several months. On Feb. 21, 
1931, he was found dead, having committed 
suicide by cutting his throat. His depen- 
dants made a claim for compensation. The 
county ct. judge, who sat with a medical 
assessor, found that the depression was due 
to the nystagmus & that the suicide was due 
to the depression, but held that there was no 
evidence of insanity which would entitle him 
to attribute the suicide to the accident. He 
therefore made his award in favour of the 
employer. The dependants appealed : — 
Held : the evidence supported the findings, 
& there was no misdirection. — Bradshaw v. 
Bickkrstaffk Collieries (1931), 24 B. W. 
C. 0. 451, 0. A. 

2839. Add. Annotations : — Consd. Lewis v . Guest, 
Keen & Nettlefolds, Watkins t\ Same, 
Tucker v. Same, Ingram v. Orawshay (1927), 
96 L. J. K. B. 664 ; North’s Navigation Oo. 
(1889), Ltd. v. Batten (1933), 160 L. T. 186. 
Refd. McCann v. Scottish Co-operative 
Laundry Assocn., Ltd., [1936] 1 All E. It. 476. 

2839a. .] — Applt., on Nov. 29, 

1923, met with an accident, wluch arose out 
of & in the course of his employment by 
resps., & thereby his right thigh was fractured 
& there was a shortening of his leg & stiffness 
of his right knee ; his right arm had also sub- 
sequently to be amputated. He received 
compensation for total incapacity from 
resps., who accepted responsibility, up to 
Nov. 18, 1931, when he was convicted of a 
criminal offence & sentenced to twenty 
months’ imprisonment, whereupon the weekly 
compensation was stopped. On June 28, 
1933, on an application for a review of the 
weekly payments made by resps. the county 
ct. judge reduced the compensation to 10s. 
a week as from Nov. 18, 1931. Resps., in 
their application, asked that there should 
be a diminution or termination of the weekly 
payments as from Nov. 18, 1931, on the 
ground that any incapacity to perform work 
& earn wages as from that date had not 
been the result of his injury but was due to 
causes unconnected therewith. The evidence 
of a doctor at the hearing was that applt. 
was capable of doing certain work such as 
stone dusting, & that he had been in that 
condition for many years. Applt. was released 
from prison in Apr. 1933 ; — Held : there 
being no evidence or finding that applt. ’s 
recovery began at the time he was imprisoned, 
there was not sufficient justification for hold- 


PART XIV. SECT. 6, SUB-SECT. 7.— G. 

2837 ii. .) — In an arbn. at tbe 

instance of defts. of a deceased work- 
man, it appeared that on Oct. 4, 1936, 
tbe workman was injured by an acci- 
dent arising out of & in the course of 
his employment, the injury consisting 
of a fracture of the first lumbar 
vertebra. He had previously been a 
man of normally cheerful outlook, but 
after the accident he became depressed 


& worried about his prospects of 
roooverv, which was a usual feature in 
cases of such injuries. The workman 
brooded over the accident, & this so 
affected his mind that by the middle 
of Dee. he became mentaJJy deranged, 
& on Feb. 9, 1937, he committed 
suicide. It was not found that there 
was any physical connection between 
the injury oc the derangement. Tbe 
arbitrator having refused to award 
compensation to the workman's 
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dependant s Held : the arbitrator 
was not entitled so to refuse, in respect 
that it was not neecssary to find a 
physical or physiological connection 
between the injury &, the mental 
derangement , &, in the circumstances, 
it was to be inferred that the mental 
derangement & consequent suicide 
were the results of tbe accident.— 
COUNTER V. COLTNE8S IRON CO., [1933] 
H. C. 720. — SCOT. 
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mg that the incapacity changed on Nov* 18, 
1931 ; & the county ct. judge was not 

justified in finding that applt. was partially 
Incapacitated. A workman did not become 
disentitled to compensation because, while 
incapacitated, he was imprisoned. — North’s 
Navigation Oo. (1889), Ltd. v. Battbn 
(1088), 150 L. T. 186 ; 26 B. W. C. 0. 625, 0. A. 

2840. Add. Annotations : — Refd. Lewis v. Guest, 
Keen A Nettlefolds, Watkins v. Same, 
Tucker v . Same, Ingram v. Orawshay (1927), 
96 L. J. K. B. 664 ; McCann v. Scottish Co- 
operative Laundry Assocn., Ltd., [19361 
1 All E. R. 476. 

2849a. Error in entry — Verbal notice 

oorreetly given.] — The workman, a miner, 
met wife an accident arising out of A in the 
course of his employment with applte. He 
went into his employers’ ambulance room A 
received treatment. An entry was made in 
the accident book describing his injury as an 
Injury to the left knee. The injury was in 
fact to the right knee, A the workman subse- 
quently developed tubercular trouble in his 
tight* knee. In answer to a claim for com- 
pensation, the employers relied on the entry 
in the accident book A said that they had 
had no notice of the injury to the right knee, 
in accordance with Workmen’s Compensation 
Act, 1925 (c. 84), s. 14. The county ct. 
judge found on the evidence that the work- 
man’s right knee was in facv injured by the 
accident A that the entry in the accident 
book was an error. He also held that the 
entry in the accident book referred to the 
accident A that notice of the accident was 
given orally by the workman in the 
ambulance room, A that that notice com- 
plied with sect. 14 (2) ; that the incorrect 
entry was no bar to the claim for com- 
pensation, A that the employers were not 
prejudiced, A he made an award in favour 
of the workman : — Held : the employers 
were not prejudiced by the incorrect entry 
in the accident book, as notice of the accident 
had been properly given to them in com- 
pliance wife sect. 14. Therefore the award 
of the county ct. judge must be affirmed. — 
Crouch v. Applebt Iron Co., Ltd. (1930), 
143 L. T. 264 ; 23 B. W. C. C. 69, 0. A. 

2849b* .] — The workman was em- 

ployed by resps. as an iron-moulder, A on 
Oct. 12, 1932, whilst so employed, hit his 
leg against a cast-iron moulding box. He 
made an exclamation A held his leg, A left 
his work for a short time, then finished his 
shift, A he worked the next two days com- 
plaining of pain in his leg A limping. The 
works were then dosed down for nineteen 
days, during which his leg became septic, A 
he went into hospital. When the works 
opened again, notice of the accident was 
given, A entered in the accident book kept 
by resps., A the entry was witnessed by a 
fellow workman. The workman died as a 
result of the accident. The widow, as a 
dependant on the earnings of deoeaeed work- 
man, claimed compensation. The county ct. 
judge held that the accident arose out of A 
in fee oourse of the employment, the death 


being accelerated by (he condition of the leg, 
but refused the claim on the ground that the 
notice of fee accident was not given as soon 
as practicable. He also held that the 
register for the entry of accidents kept by 
the employers referred to in beet. 16 (2) (c) of 
1925 Act was synonymous with the book in 
the prescribed form mentioned in sect. 16 (3) 
of fee Act : — Held ; (1) there was evidence 
upon which the county ct. judge could con- 
clude that the notice of the accident was not 
given as soon as practicable, for the workman 
had not complied with the requirements of 
sect. 14 (1), or its proviso, or with sect. 15 (3) 
of the Act of 1926, A the workman could not 
rely on sect. 15 (2) (c), as that referred to a 
register, the purpose of which was for the 
employers themselves to make a note of any 
accident ; (2) the register kept in the works 
of an employer for the entry by them of 
accidents mentioned in sect. 15 (2) (c), was 
not the same as the book in the prescribed 
form referred to in sect. 15 (3). — Thomas v. 
Baglan Engineering Oo. (1919), Ltd. 
(1934), 151 L. T. 26 ; 27 B. W. 0. 0. 81, 0. A. 

2849c. Contents — All Injuries need not be specified.] 

* — The mere fact that notice has to De given 

does not imply that all injuries must be 
specified. 

A workman gave notice of an accident, 
in which he complained of injury to his ribs, 
A his employers paid him compensation. 
He returned to work after two months. He 
then began to suffer with his hip, A eventually 
had to cease work on that account. His 
employers resisted a second claim for com- 
pensation, on the ground that no injury to the 
hip was specified in the notice of the accident. 
The county ct. judge found that the injury 
to the hip was aue to the original accident, 
that the employers had not been prejudiced 
by any failure to mention the hip in the notice 
of accident, as they had paid compensation 
to the workman after an examination by their 
own doctor : — Held : there was evidence to 
support the findings, A no misdirection. — 
Wiles v. Ellerman’s Wilson Line (1928), 
21 B. W. C. C. 194, O. A. 

2855. Add. Annotations : — Consd. Evans v . Pen- 
Maen-Mawr A Welsh Granite Co. (1931), 24 
B. W. C. C. 443. Refd. Ince v. Pulling A 
Wolsey, Ltd. (1936), 28 B. W. C. C. 164. 

2855a. .] — A miner, on July 1, 1932, 

bumped his head on a beam of timber causing 
a bruise A some bleeding. On his return 
home his head ached. The mine was shut 
until July 12, but the workman was unable 
to resume work. On July 18 he went to 
hospital A was found to be suffering from 
paralysis of the right side. On July 25 his 
son gave notice of the accident, A on July 30 
the workman died. The county ct. judge 
on a claim by the widow for compdhsation 
found that death resulted from an injury 
by accident arising out of A in the course 
of the employment, A held that notice of 
the accident was given as soon as practicable 
within sect. 14 (1), A made his award for 
the widow. The employers appealed : — 
Held : there was evidence to support the 
findings A no misdirection. — Brooks v. 


PART XIV. SECT. 7, SUB-SECT. 1*— 
2860 il. '-.h-Axx accident 


oocurred on Jazu 18 : — Held : a notice 
riven on Jan. 22 was nxfficte 
Gr&at Indian Pbotksulab By. 

82 


aotice e. Kashdcatr Chxmati 
mt.— 62 Bom. <6. — BOX 
. Oo, 


(1227), ,L lu R. 




VoL XXXIV. — Master and Servant Oaeee 8856a— 2966fc 


West Leigh Ooluery Oo., Ltd. (1933), 26 
B. W. 0. 0, 130, 0. A. 

8865b* — — * .] — A miner sustained an injury 

to his eye from a bit of coal on Wed. Melt. 9, 
1932. A mate removed the bit of coal from 
his eye A he continued at work, the pain 
stopping in half an hour. On ceasing work 
he was unable to find a deputy to whom he 
could give notice of the accident A had no 
time to give notice at the ambulance station 
as he had to catch the last bus to his home. 
He worked on the Thurs. A Fri., A on Sun. 
pain began to develop in his eye. He saw 
his panel doctor A had to go to the infirmary 
on Mar. 17, where he remained for five weeks, 
undergoing three operations. On Mar. 18 
he sent for a friend to ask him to give notice 
of his injury, but the friend could not come 
to see him until Mar. 20. Notice was given 
by his friend on Mar. 21. When he came out 
of the infirmary the workman was practically 
a one-eyed man. On an application for 
compensation the county ct. judge held that 
the workman had given notice of the accident 
as soon as practicable, A that in any case the 
employer was not prejudiced in his defence. 
H© then went on to say that he was satisfied 
on the evidence A found as facts (a) that 
but for the accident the workman would 
still be employed at the mine ; ( b ) that the 
workman was practically one-eyed ; (c) that 
the disfigurement in the eye was so observable 
that it must prevent him from obtaining 
light work in the labour market, A made 
his award for the workman on the basis of 
total incapacity. No evidence was called 
as to what steps, if any, the workman had 
taken to obtain work in the mine or on the 
surface or elsewhere. The employer ap- 
pealed i — Held; (1) there was evidence on 
which the county ct. judge could hold that 
notice had been given as soon as practicable ; 
(2) there was no evidence on whioh the 
county ct. judge could make finding (a) above, 
A therefore nothing to support an award of 
total incapacity under sect. 9 (4) (i.), as 
amended by the 1931 Act. Further, there 
was no evidence on which the county ct. 
judge could make finding ( c ) above, A, it 
was necessary for him to be satisfied by 
evidenoe that the workman had taken all 
reasonable steps to obtain employment A 
he was not entitled to assume that no work 
would have been available if he had taken 
all such reasonable steps. 

Per Romer, L. J. : I do not doubt that 
for the purpose of estimating the value of 
evidenoe given before a county ct. judge A 
for the purpose of drawing inferences from 
the evidenoe brought before him a county 
ct. judge is entitled to use his local know- 
ledge ; but I emphatically dissent from the 
proposition that he is entitled to substitute 
that knowledge for evidence when evidence 
is available. — O wens v . Llay Main Col- 
lieries, Ltd. (1932), 25 B. W. C. C. 573, 
O. A. 

Annotation* : — Btfd. Hughes v. Penmaeuxuswr & Welsh 
Granite Oo. (1933), 148 L. T. 485 ; William* v. Penmaen- 
matrr & Webb Granite Co. (1938), 148 L. T. 485. 

2855e« .] — A bus driver strained himself 

cranking up the engine of his bus A felt 
strained A sick that day when driving. At 
the hearing of a claim by him for oom- 
pensatdonhe alleged that on the next day 


he telephoned to his employer’s garage A 
told the manager that the doctor said he had 
strained his heart A that he would be away 
six weeks, A that he must have done it wind- 
ing the bus the night before. The manager 
gave evidence that the workman told him 
on the telephone that he would not be able 
to work that day, that he had been to the 
doctor A had to go to bed A that he did not 
know what was the matter. Fourteen days 
later the workman’s daughter wrote to the 
manager that her father had strained his 
heart winding the bus on Nov. 2. The 
county ct. judge held that the workman had 
given notice of the aocident as Boon as 
practicable. The employer appealed : — 
Held : there was evidence upon which the 
county ct. judge could oome to the conclusion 
that notice was given as soon as practicable. — 
Brockway v . Bast Kent Road Oar Oo., 
Ltd. (1934), 27 B. W. 0. 0. 91, 0. A. 

2856. Add, Annotations : — Consd. Evans v, Pen- 
Maen-Mawr A Welsh Granite Oo. (1931), 24 
B. W. 0. 0. 443. Refd. Lomas v. Park Hall 
Colliery Oo. (1935), 28 B. W. 0. 0. 313. 

2856a. A Workman out his 

finger slightly. He continued at work for 
about a month, when his thumb became 
Bwollen A he had to go to the infirmary, 
where a week later he died of blood-poisoning. 
Notice of the accident was not given to the 
employers until a month after the workman’s 
death. The county ct. judge found that 
notice of the accident had not been given as 
soon as practicable, A that the employers 
were prejudiced by the want of notice : — 
Held : it was a question of fact, as to which 
there was evidence to support the finding. — 
Evans v. Simpson (James) A Son (1926), 19 
B. W. 0. 0. 407, 0. A. 

2856b. .]— On Jan. 31, 1927, a 

workman suffered an aocident to his right 
thumb. He left work as a result of the 
accident, & a week later, on Feb. 7, notice 
of the accident was given to the employers 
on his behalf. The county ct. judge found 
that the notice was not given as soon as 
practicable after the accident, but he also 
found that the employers were not pre- 
judiced in their defence by such wane of 
notice : — Held : there was evidence to sup- 
port the findings, A no misdirection. — Hinks 
v. Riscoe (James) A Sons (1927), 96 L. J. 
K. B. 1068 : 20 B. W. 0. C. 55$, 0. A. 

2857. Add, Annotations : — Refd. Evans v, Pen- 
Maen-Mawr A Welsh Granite Co. (1931), 24 
B. W. C. C. 443 ; Ellison v. Calvert A Heald 
(1935), 28 B. W. C. C. 371. 

2865a. .] — A workman was injured by 

a fall of coal on his right knee in Feb. 1931, 
while working a compressed air drill. He 
reported the accident to his overman, whose 
duty it was to report to the fireman, who in 
his turn should have entered the accident in 
the accident book. It was not in fact so 
entered. The workman stated that he could 
no longer hold the drill with his knees A 
was in consequence put on light work at full 
wages. Except for a short absence he con- 
tinued at work until June, 1932, when he 
had to give up work. His own doctor was 
of the opinion that he was suffering from 
traumatic arthritis, but be was later certified 
by a certifying surgeon as suffering from 
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“ beat knee,” being an industrial disease 
within the Act. The medical referee allowed 
an appeal from this certificate Sc certified 
that the workman was suffering from 
arthritis. The workman received National 
Health benefit until Oct. 1938, when he 
claimed compensation on the ground that 
he was incapacitated by reason of the 
accident in Feb. 1931. The employer re- 
sisted the claim on the grounds that no notice 
had been given of the accident & that the 
claim was out of time. The county ct. judge 
held that the notice to the overman was 
sufficient notice to the employer, Sc that in 
his findings on fact there was reasonable 
cause for delay in making the claim. The 
employer appealed : — Held : there was evi- 
dence to support the findings <fc no mis- 
direction. — Cartlidge r. Shelton Iron, 
Steel Sc Coal Co., Ltd. (1934), 27 B. W. 
0. C. 136, 0. A. 

2876a. .] — A workman alleged that on Mar. 6, 

1935, he was loading teak boards when his foot 
slipped Sc a board struck him in the abdomen. 
On Mar. 7 he complained of pain to his wife. 
On Mar. 8 he ceased work & went to bed. 
On Mar. 11 he was visited by his doctor. 
On Mar. 19 a swelling appeared in the neigh- 
bourhood of the spleen, Sc a second doctor was 
called in. An operation was performed on 
the swelling by a third doctor on Apr. 6, 
but a thorough examination was not made. 
On the same day notice of the accident was 
for the first time given to the employer. All 
three doctors thought the swelling to be a 
hfematoma or collection of blood caused by 
the blow. The workman’s condition having 
deteriorated, he was on Sept. 10 examined 
jointly by his own doctors & a doctor repre- 
senting the employer. This was the first 
time that a doctor representing the employer 
had examined the workman. The employer’s 
doctor took the view that the workman was 
dying of carcinoma of the descending colon, 
which had probably begun about six months 
previously k. had eaten through the bowel wall 
Sc caused an abscess. He was also of opinion 
that the blow had not had any effect on the 
carcinoma or been the cause of the approach- 
ing death. Shortly afterwards the workman 
died, & a post-mortem examination was 
carried out. This examination confirmed the 
employer’s doctor’s theory of the cause of 
death, but did not make it possible to prove 
whether the swelling had been caused by a 
hnematoma due to the blow or by an abscess 
due to the cancer. After the post-mortem 
examination, the workman’s doctors formed 
the view that the blow had accelerated the 
growth of the cancer. On a claim for com- 
pensation by the widow of the deceased 
workman, the employer’s doctor said that 
he had been prejudiced by delay in examining 
the workman, & the county ct. judge, while 
accepting the view of the workman’s doctors, 
found as a fact that the employer had been 
prejudiced in his defence by the want of 
notice of the accident, Sc made his award for 
the employer. The widow appealed : — Held : 
there was evidence on which the county ct. 
judg^ could find that the employer had oeen 
prejudiced in his defence by the want of notice 
Sc there was no misdirection. Appeal dis- 
missed. — Blackwell t>. Ash bee 3c Sons, 
Ltd. (1936), 29 B. W. 0. 0. 153, C. A. 


2876b. .] — On Nov. 20, 1936, a milk salesman 

while handling wire crates sustained bruises 
on two fingers Sc an abrasion on one finger of 
the left hand. His wife washed the wound, 
treated it with iodine Sc kept it covered up. 
He continued at work although in pain. 
On Nov. 27, he suffered a considerable 
increase of pain Sc was heard groaning in the 
night. His doctor was then called in Sc 
advised hot fomentations. On Dec. 8, he 
complained of a red, inflamed lump in his 
left armpit, Sc his wife applied hot fomenta- 
tions to the lump. He still remained at work 
until Dec. 10, when he collapsed Sc was taken 
to hospital. On Dec. 20 he died of septicaemia 
resulting from the accident. Notice of the 
accident was first given to his employer on 
Dec. 22. His widow claimed compensation. 
At the arbn. the employer called no evidence. 
The county ct. judge found that the accident 
was not a trivial one Sc that it was practicable 
to have given notice on the day of the acci- 
dent. He held on the facts that there was no 
reasonable cause for want of notice of the 
accident after Nov. 27, Sc refused to hold 
that the employer had not been prejudiced 
in his defence. The widow appealed : — 
Held : the county ct. judge was right in law 
in refusing to draw the inference from the 
evidence before him that the employer had 
not been prejudiced. — Holborouqh v . 
United Dairies (London), Ltd. (1937), 30 
B. W. C. C. 372, C. A. ' 

2876c. .] — On Nov. 28, 1937, a boiler fireman 

in the course of his work came into contact 
with extremely hot dust & returned home 
with a burn on his foot. No further work 
was available for a week during which time 
his doctor treated the foot with lint. Work 
was available from Dec. 0-25 & again from 
Jan. 3-0. On Jan. 17, he was removed to 
hospital with septicaemia & on Jan. 27 he 
died. No notice of accident was given to his 
employer. Doctors representing both the 
widow’s So the employers’ interests were 
present at the post-mortem examination, & 
they agreed that death was due to septicaemia 
arising from a septic focus, that the septic 
focus was probably due to a burn, & that they 
would have been able to decide the point 
definitely if they had examined the foot while 
the workman was alive. The county ct. 
judge was satisfied on that evidence that an 
earlier medical examination would only have 
corroborated the case made for the work- 
man’s widow that the workman had suffered 
an accident arising out of Sc in the course of 
his employment, Sc that the employer had 
accordingly not been prejudiced by the 
failure to give notice of the accident. The 
employer appealed : — Held : the fact that the 
employer was prevented from having a 
medical examination of which the onl^ effect 
would probably have been to induce the 
employer not to contest the claim for com- 
pensation did not constitute a prejudice to 
the employer in his defence. There was 
evidence to support the findings Sc no mis- 
direction. 

Appeal dismissed. — Scott v. Guest. Keen 
& Nettlefolds, Ltd. (1938), 31 B. W. C. C. 
395, C. A. 

2885a. — 
ante , 


•.] — Gili, v, Perrott, No. 2368a, 
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2887. Add. Annotation : — Refd. White v. Leicester- 
shire Colliery Sc Pipe Co. (1931), 24 B. W. 
C. C. 128. 

2890a. .] — When notice of an accident 

has not been given as soon as practicable 
after the accident, it is a question of fact for 
the county ct. judge whether the employer 
is or is not prejudiced in his defence by the 
want of such notice, & if there was evidence 
upon which the judge could so decide, 
the ct. will not interfere. — Derry v. Great 
Western By. Co. (1926), 19 B. W. C. C. 
405, C. A. 

2890b. .] — Evans v. Simpson (James) 

Sc Son, No. 2856a, ante. 

2890c. .] — Hinks v. Riscoe (James) & 

Sons, No. 2856b, ante. 

2890d. .] — Fletcher v. Sinclair Iron 

Co., Ltd., No. 2668b, ante. 

2900a. Opportunity to examine workman 

lost.] — On Nov. 29, 1929, applt. suffered 
some hurt to his right arm while in the 
employment of resps., but with assistance 
worked till the end of the shift. He went 
home & lay on a sofa, which he was unable 
to leave until he was removed to hospital on 
Dec. 9, 1929. He remained in hospital until 
May, 1930, where he was operated on nine 
times &; became totally incapacitated. On 
July 31, 1930, he filed a request for arbn. 
proceedings claiming compensation under 
Workmen’s Compensation Act, 1925. The 
stepfather Sc mother of applt. said that 
whilst he lay on the sofa he wap not in 
complete possession of his mental faculties, 
but the panel doctor gave evidence that 
his mentality was not affected until the 
third or fourth day & his temperature was 
normal. The question was raised whether 
before the accident the applt. suffered 
from osteo-myelitis or whether the osteo- 
myelitis had developed after the injury 
at the seat of the injury. No notice of 
the injury was given to the resps. until 
Mar. 1930 : — Held: (1) the only conclusion 
on the evidence was that resps. were pre- 
judiced in their defence by the delay in giving 
notice of the injury, as they were deprived 
of the opportunity of obtaining medical 
evidence as to applt. ’s condition during the 
first three days of his illness upon the issue 
whether there had been pre-accident osteo- 
myelitis, & it was irrelevant to consider 
whether the employers would have been 
likely to take advantage of the opportunity 
or not ; (2) the failure to give notice earlier 
was not occasioned by reasonable cause. 
Applt., therefore, having failed to give notice 
of the accident as soon as practicable after 
the happening thereof within sect. 14 (1) of 
the Act, was not excused from such failure 
on either of those two grounds, within the 
meaning of clause (a) of the proviso to that 
sub-section. — White v. Leicestershire Col- 
liery & Pipe Co. (1932), 101 L. J. K. B. 
617 ; 147 L. T. 303 ; 25 B. W. C. C. 189, 
H. L. 

Annotations : — Consd. Lomaa r. Park Hall Colliery Co. (1935), 
28 B. W. O. O. 313. Reid. Owen v. John Baker & Bes- 
semer, Ltd. (1932), 25 B. W. C. O. 339 ; Blackwell v. 
Ashbee & Sons, Ltd. (1836), 29 B. W. C. C. 153. 

2908. Add. Annotation : — Refd. Thomas v. Baglan 
En^n^ring Co. (1919), Ltd. (1934), 161 


2912. Add. Annotation : — Refd. Scott v. Guest, 
Keen Sc Nettlefolds, Ltd. (1938), 31 B. W. 
C. C. 395. 

2912a. Sc failure to hear counsel.] — An 

agreement made between an injured work- 
man & employers was embodied in an award 
given by a county ct. judge in 1929. By 
this agreement the employers agreed to pay 
a certain sum weekly to the workman on the 
basis of partial incapacity. In 1930 the 
employers applied for a review of the weekly 
payments before another county ct. judge, 
who sat with a medical assessor. At this 
hearing the judge at an early stage in the 
case expressed the view that the material 
question for him to decide was the present 
condition of the workman, Sc that he was not 
concerned with the condition in 1929. 
Counsel for the workman took no objection 
to this expression of opinion, Sc did not 
attempt to tender evidence as to the work- 
man’s previous condition. The judge then 
suggested that the workman should be 
examined by the medical assessor, which was 
done, neither counsel offering any objection. 
On receiving the report cff the assessor the 
judge immediately proceeded to make an 
award ending the compensation on the 
ground that the workman had entirely 
recovered, without first calling on counsel to 
address him. No objection was taken by 
counsel for the workman, nor did he ask for 
an opportunity to address the ct. The work- 
man appealed on the grounds (a) that the 
judge had refused to hear evidence as to the 
workman’s condition in 1929, & (6) that he 
had given no opportunity for counsel to 
address him on behalf of the workman before 
making his award : — Held : counsel for the 
workman, having by his silence allowed the 
judge to think that he acquiesced in the 
manner in which the trial was being con- 
ducted, could not now raise objections which 
could, & should, have been raised in the ct. 
below. — Navy, Army & Am Force Insti- 
tutes v. Lindsey (1930), 23 B. W. C. 0. 
172, C. A. 

2917. Add. Annotation s: — As to (1) Consd. Piper 
v. De’ath Bros. (1929), 22 B. W. 0. C. 73. 
Lomas v. Park Hall Colliery Co. (1935), 28 
B. W. C. C. 313. Apld. Holborough v. 
United Dairies (London), Ltd. (1937), 30 

B. W. C. C, 372. Refd. White v. Leicester- 
shire Colliery & Pipe Co. (1931), 24 B. W. 

C. C. 128 ; Blackwell v. Ashbee & Sons, Ltd. 
(1936), 29 B. W. C. C. 153 ; Scott v. Guest, 
Keen Sc Nettlefolds, Ltd. (1938), 31 B. W. 
C. C. 395. 

2918. Add. Annotations: — Consd. Evans v. Pen- 
Maen-Mawr & Welsh Granite Co. (1931), 24 

B. W. C. C. 443 ; Lomas v. Park Hall Colliery 
Co. (1936), 28 B. W. C. C. 313. Apld. Hol- 
borough v. United Dairies (London), Ltd. 
(1937), 30 B. W. C. C. 372. Folld. Wheat v. 
Florence Coal & Iron Co. (1938), 31 B. W. 

C. C. 405. Refd. Blackwell v. Ashbee Sc 
Sons, Ltd. (1936), 29 \i. W. C. C. 153. 

2919a. .} — A colliery roadman, who 

had left home in perfect health, returned 
home the same evening complaining that his 
thumb ached. He had been working with 
old iron ropes & metal girders. His thumb 
continued to pain him, & three days later ho 
saw his doctor who found that the thumb 
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had a perforation & was in an infected con-' 
dition, all of which was consistent with the 
entry of a metal splinter. Nine days after 
the accident the workman died of septicaemia. 
During those nine days, before & after he saw 
his doctor, lint & fomentations were applied, 
which was the correct treatment. The 
county ct. judge found on the evidenoe that 
the workman suffered, while doing his work, 
an accident, namely the entry of a splinter 
into his thumb, & that the employers had 
not been prejudiced by want of notice. He 
therefore made Ins award for the widow. 
The employers appealed : — Held : the county 
ct. judge was entitled to find on the balance 
of probabilities that the workman had died 
as a result of an accident arising out of & 
in the course of his employment. There was 
also evidence to support the finding that the 
employer had not been prejudiced in his 
defence by want of notice. — Wheat v. 
Florence Coal & Iron Co., Ltd. (1938), 31 
B. W. C. C. 405, C. A. 

2921* Add. Annotations : — Retd. Drewitt v. 

Britannic Assce. (1927), 137 L. T. 511; 
Soyer v. Johnson, Matthey (1927), 90 L. J. 
K. B. 1011 ; Owen v. John Baker & Bes- 
semer, Ltd. (1932), 25 B. W. C. C. 339. 

2925. Add. Annotation : — Refd. Brown v. Aveling 
& Porter (1929), 22 B. W. C. C. 105. 

2925a. Erroneous entry in accident book as 

to limb injured — Verbal notioe correctly given.] 
— Crouch v. Appleby Iron Co., Ltd., No. 
2849a, ante. 

2930. Add. Annotations: — Consd. Drewitt v. 
Britannic Assoe. (1927), 137 L. T. 511 j 
Soyer v. Johnson, Matthey (1927), 90 L. J. 

K. B. 1011. Apld. Brown v. Aveling & 
Porter (1929), 22 B. W. 0. C. 105. Consd. 
Halsey v . Brith Oil Works (1930), 23 
B. W. O. 0. 1 ; Sharrod v . Warwickshire Coal 
Oo. (1929), 22 B. W. 0. C. 599 ; Owen u. John 
Baker A Bessemer, Ltd. (1932), 26 B. W. 
0. O. 339. Folld. Bedford v. Bell & Winney, 
Ltd. (1933), 20 B. W. C. 0. 101. Refd. 
Shotts Iron Co. v. Fordyce, [1930] A. C. 503 ; 
Templeton v. Coupe & Sons, Ltd. (1932), 140 

L. T. 618 ; Phillips v. Sidebottom <fe Co. 
(1934), 27 B. W. C. 0. 382 ; Ince v. Pulling 
& Wolsey, Ltd. (1935), 28 B. W. 0. C. 154. 

2930a. Unreasonable conclusion as to con- 

dition.]— A warehouseman, whilst superin- 
tending the loading of lorries in Feb. 1932, was 
struck on his back by a lorry. After five 
minutes he continued his work. He went 
home feeling sick, but on the next day was 
able to do his work & continued to do it 
without interruption until Sept. He felt 
slight pain in his back until Mar., when it 
got worse, but even then was only inter- 
mittent. In July he was definitely worse A 
could only get up from a lying position with 
difficulty, but was still able to do his work <fe 
earn fuu wages. In Sept, a swelling appeared 
on his back, & on Sept. 10 he first gave notice 
of the injury. He went to the infirmary 
where an abscess which had given rise to the 
swelling was opened. Subsequently tuber- 
culosis supervened & he became totally 
incapacitated. In his evidence on the hear- 
ing of a claim for compensation the work- 
man said that in July he thought the matter 
“ serious & mysterious,” but at that time 
still thought that the tremble would wear 


off in time. He admitted that his wife had 
urged him to be examined by a doctor as 
early as May. The county ct. judge found 
that it was practicable for the workman to 
have given notice in Mar., or certainly in 
May, but that the employer was not pre- 
judiced in his defence by his failure to give 
notice then. He further found that there 
was reasonable cause for the failure to make 
a claim within Bix months, & that the work- 
man was honest in his belief that the accident 
would not interfere with his work. He made 
his award for the workman. The employer 
appealed : — Held : the workman’s attention 
was so drawn to his serious condition, which 
he knew to result from his accident, that 
there was no reasonable cause for not making 
a claim within six months. 

It is not “ reasonable cause ” within the 
sect, if a man honestly arrives at a conclusion 
about his own physical condition at which no 
reasonable man could arrive. — Phillips v. 
Sidebottom & Co., Ltd. (1934), 27 B. W. 

. 0. 0. 382, C. A. 

2939. Add. Annotations: — Consd. Sharrod v. War- 
* wickahire Coal Co. (1929), 22 B. W. C. C. 699. 

Refd* Evans v. Pen-Maen-Mawr A? Welsh 
Granite Co. (1931), 24 B. W. C. C. 443; 
Ellison v. Calvert & Heald (1935), 28 B. W. 
C. C. 371 ; Ince v. Pulling & Wolsey, Ltd. 
(1935), 28 B. W. C. C. 164. 

2939a. .] — A professional football player was, 

on Mar. 10, 1936, playing for his club in a 
match, when, according to his account, he was 
kicked on the neck. He stated that he did 
not attach very much importance to it at the 
time, although he showed the place to others 
that evening. On Mar. 25 he played again 
but did not feel well and suffered occasional 
pain until on Apr. 20, 1935, he collapsed. His 
doctor was called in on Apr. 29. On May 4 
he was sent to hospital suffering considerable 
pain. An X-ray taken in hospital at the end 
of May disclosed that the vertebrae of the 
neck were injured. Notice of the accident 
was given to his employer on June 1, 1936, & 
a claim for compensation was made on 
Aug. 0, 1935* Proceedings were instituted on 
May 4, 1937 : — Held : there was no reason- 
able cause for failure to give notice of the 
accident between Apr. 20 & June 1. Appeal 
dismissed. — Hodge v. Wakefield Trinity 
Football Club (1937), 30 B. W. 0. O. 359. 
0. A. 

2940. Add. Annotation : — Raid. Ellison v . Calvert 
& Heald (1935), 28 B. W. C. C. 371. 


2941a. 


.] — In Jan. 1925, a miner was 


struck in his right eye by a piece of coal, 
He never went off work, but from the first 
suffered pain in the eye which increased. A 
year after the accident a white patch 
appeared on the eye. In Apr. 1928, he was 
run over by an omnibus & prevented by that 
accident from working. He then began to 
go blind in the right eye. In Sept. 1928, he 
first gave notice to his employers of the 
accident to his eye in 1925, & subsequently 
claimed compensation. At the nearing 
medical evidence was given to the effect 
that the condition of the eye was consistent 
with the blow it received in 1925. The 
oounty ot. judge said in his award, that lie 
was satisfied that the blindness was caused 
by the blow received in 1925, but that the 
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workman never thought that the injury was 
in any way serious. He therefore held that, 
in those circumstances, there was reasonable 
cause for giving no notice of the accident 
until Sept. 1028. The employers appealed : 
— Held : there was misdirection ; on the 
evidence the injury was serious to the man’s 
knowledge from the first, & the workman 
had shown no reasonable cause for failing 
to give notice of the accident at the time it 
occurred. — Sharrod v, Warwickshire Coal 
Co., Ltd. (1929), 22 B. W. O. 0. 599, C. A. 

2947. Add, Annotation : — Consd. Sharrod v. War- 
wickshire Coal Co. (1929), 22 B. W. C. C. 599. 

2948a. .] — A quarryman, while lifting a 

granite block on Nov. 18, 1930, cracked one 
of his fingers which bled. He did not visit 
his employer’s doctor who was stationed at 
the quarry to attend to injuries, but tied up 
the finger & continued at work. He worked 
on Nov. 14 although in pain. On Nov, 15, a 
Saturday, he stayed at home & put a poultice 
on it. On Monday, Nov. 17, the finger was 
so swollen that he sent for his panel doctor 
who diagnosed septic poisoning & treated him 
accordingly. It was not disputed that the 
treatment prescribed by the panel doctor 
from Nov. 17 onwards was correct. The 
doctor asked the workman on Nov. 17 
whether he had reported the accident & the 
workman replied that he had not. Notice 
of the accident did not reach the employer 
until Dec. 1 through the workman’s friendly 
society. The employer contended that notice 
of the accident had not been given in accord- 
ance with the requirements of the Act, but 
the county ct. judge found as facts that 
Nov. 17 was the first practicable date on 
which notice could have been given as that 
was the first date on which the workman 
knew his finger was septic & did not until 
then realise he had received an injury for 
which he would be entitled to claim com- 
pensation. He further found that the 
employer was not prejudiced by want of 
notice after that date. He accordingly made 
his award in favour of the workman. The 
employer appealed : — Held : there was 
evidence to support the findings & no 
misdirection. Appeal dismissed. — Evans v. 
Pen-Maen-Mawr & Welsh Granite Co., 
Ltd. (1931), 24 B. W. 0. C. 443, C. A. 

Annotation : — Reid. Brooks v. West Leigh Colliery Co. 

(1833), 28 B. W. O. O. 130. 

2948b. .] — A wood machinist slipped in the 

course of his employment & hurt his knee. 
He felt some pain & that was all. He gave 
no notice of the accident as he did not con- 
sider it serious & continued at work. During 
the next three weeks the knee became in- 
creasingly painful & began to swell. He 
consulted his panel doctor, who advised him 
to go to hospital for X-ray examination. He 
then gave notice of the accident. The ex- 
amination at the hospital revealed a sarcoma 
on the site of the injury & the leg had to be 
amputated. On a claim for compensation 
the employers pleaded that they had been 
prejudiced in their defence by the want of 
notice. The county ct. judge held thatnotice 
of the accident had not been given as soon as 
practicable, but that the fact that the work- 
man thought the accident a trivial one was 
reasonable cause for the delay & the em- 
ployers had not been prejudiced in their 


defence. The employers appealed s — Held : 
the employers had been prejudiced in their 
defence, but on the facts the county ct. judge 
was right in holding that there was reason- 
able cause for the delay in giving notioe. 
Appeal dismissed. Leave to appeal to the 
House of Lords refused. — Ince v . Pulling & 
Wolsey, Ltd. (1935), 28 B. W. 0. 0. 154, 
C. A. 

2948c. .] — A miner whilst sweeping up the 

floor of the colliery on Friday, Jan. 11, 1935, 
& picking up small pieces of sharp shale said 
to his mate, “ I have cut my hand.” He 
continued working that day. On Sat. the 
colliery was closed. He worked again on 
Mon. & Tues. but on Wed., Jan. 16, his 
thumb was swollen & painful & he was unable 
to go to work. A doctor was sent for on 
the 17th & again on the 19th & 20th, when he 
made incisions. On Thurs., Jan. 24, he was 
removed to hospital with a septic thumb & 
whitlow &, the infection spreading, be died 
on Jan. 27. Notice of the accident was not 
given until Feb. 19. The widow claimed com- 
pensation for herself & infant children. The 
county ct. judge found as factB that notioe 
might have been given on Jan. 16, but that 
before that date the workman thought that 
the injury was trivial ; & that the employer 
was not prejudiced in his defence by the delay 
in giving notice within sect. 14 (1) (a) & 
made his award for the widow : — Held : the 
questions were ones of fact upon which there 
was evidence to support the findings & no 
misdirection. — Lomas v. Park Hall Col- 
liery Co., Ltd. (1935), 28 B. W. C. C. 313, 
C. A. 

2948d. .] — An electrician was employed in 

the foundations of a building in a cutting, 
the roof of which was so low that he had 
often to lie on his back with his head resting 
on the floor. Men who worked there had to 
discard their caps because of the heat duo 
to central heating pipes. The place was dark, 
dusty, & dirty. When he returned home on 
Nov. 23, 1934, the electrician showed his wife, 
applt., a sore place on the back of his head, 
which neither regarded as serious, & he con- 
tinued to work as usual. On Nov. 20 he 
felt so ill that his wife tried to dissuade him 
from going to work. He went to work but 
came home early & complained of pains in 
the chest & in the head, & in the evening his 
condition was serious. On the following day 
he remained in bed, & his doctor found that 
he had bronchitis in both lungs but did not 
connect it with the septic wound on his head. 
He was admitted to hospital on Dec. 7 
suffering from septic meningitis & septic 
pneumonia, & on Dec. 10 he died from septio 
meningitis. The doctor who conducted the 
post-mortem examination attributed the 
septic condition to the small wound on the 
back of the head as the place of entry of the 
poison. On Dec. 7 applt. notified the em- 
loyers, resps., verbally that the illness was 
ne to the workman having hurt his head 
in the cutting, but there was no evidence 
adduced as to such cause of the illness. 
Written notice was given to the employers 
on Jan. 22, 1935. An award of compensation 
was made to applt. on the ground that the 
balance of probability was that the small 
wound on the head was caused at work, & 
that the want of notice of the accident was 
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occasioned by mistake or other reasonable 
cause : — Held : (1) there was evidence upon 
which the county ct. judge could reasonably 
infer that the small wound on the back of the 
head was caused by an injury arising out of 
& in the course of the employment ; (2) notice 
of the accident was given as soon as practic- 
able, & the failure to give earlier notice was 
therefore due to a reasonable cause. The 
fact, therefore, that the employers may have 
been prejudiced by want of notice is im- 
material. — Ellison v. Calvert So Heald, 
[1930] 3 All E. R. 467 ; 106 L. J. K. B. 74 ; 
156 L. T. 647 ; 80 Sol. Jo. 951 ; 29 B. W. 
C. C. 323, H. L. 

2949a. .] — Wiles v. Ellerman’s Wil- 

son Line. No. 2849c, ante . 

2951a. .] — White v. Leicestershire 

Colliery So Pipe Co., Ltd., No. 2900a, ante. 

2951b. .] — A smith was severely burned 

on the back of his neck by a particle of hot 
metal. His wife dressed it at home, So he 
continued at work without giving any notice 
of the, accident. The wound got worse, & 
after two or three weeks a doctor was called 
in. The doctor at first thought it was a 
carbuncle, So treated him for that. The 
workman got steadily worse & died of 
septicaemia within six weeks of the accident. 
The widow made a claim for compensation. 
The county ct. judge found that death was 
due to a bum. So held that the employers 
had been prejudiced by the want of notice, 
So that there was no reasonable cause for 
failure to give notice. He therefore made 
his award for the employer. The widow 
appealed : — Held : there was evidence to 
support the finding So no misdirection. — 
Owen v. Jqhn Baker So Bessemer, Ltd. 
(1932), 26 B. W. O. C. 339, C. A. 

Annotation : — Refd. Phillips v. Sidebottom & Co. (1934), 27 
B. W. O. O. 382. 

2951c. .] — A timber discharger was on 

Sat., Nov. 7, 1931, hit on the head by a 
swinging baulk of timber whilst engaged in 
unloading in the hold of a Bhip. He was, 
according to the evidence, “ knocked out ** 
for ten minutes. A ladder was then lowered 
So he climbed on to the deck, where it was 
said he rested for half to three-quarters of 
an hour before resuming his work. One of 
his employers was in charge of the unload- 


ing, but the accident was not brought to 
his notice. The workman finished his work 
for the employers on that day, but com- 
lained of pain at home & was unwell on the 
un. On the Mon. he applied for work at 
the labour exchange So worked on So off for 
various employers until Jan. 27, 3932, when, 
whilst working for other employers, he col- 
lapsed So died. No notice was given of the 
accident until Feb. 20, though ne had con- 
tinually complained of pain in his head. 
The widow filed a request for arbn. on behalf 
of herself So six children on July 19, 1932. 
At the hearing the medical evidence was to 
the effect that the deceased workman had 
an aneurism in his brain which ultimately 
killed him, but that the blow on the head 
accelerated the death. There was also 
medical evidence to the effect that a more 
valuable opinion could have been given if 
the workman had been examined at the time 
of the accident. The county ct. judge found 
that notice of the accident was not given as 
. soon as practicable. So that the employers 
. were thereby prejudiced in their defence. 

, He further held that there was no reasonable 
cause for the delay in giving notice, So that 
the want of notice was therefore a bar to 
proceedings on the part of the widow. He 
accordingly made his award for the em- 
ployers. The widow appealed : — Held : there 
was evidence to support the findings So no 
misdirection. — Bedford v. Bell So Winney, 
Ltd. (1933), 26 B. W. C. C. 101, C. A. 

2954. Add. Annotations : — As to (3) Apld. Dobson 
Steam Fishing Co. v. Lewis (1929), 22 B. W. 
C. C. 419. Generally , Refd. Hayter v. 
Southern Railway, [1931] 2 K. B. 274 ; 
Winfield v. London Midland So Scottish Ry. 
Co., [1931] 2 K. B. 284. 

2956. Add. Annotations : — Consd. Telephone Manu- 
facturing Co. v. Abel (1928), 21 B. W. C. C. 
289. Apld. Dobson Steam Fishing Co. v. 
Lewis (1929), 22 B. W. C. C. 419. Refd. 
Hayter v. Southern Railway, [1931] 2 K. B. 
274 ; Winfield v . London, Midland & Scottish 
Ry. Co. (1931), 145 L. T. 242 ; North’s 
Navigation Co. (1889), Ltd. v. Batten (1933), 
150 L. T. 180. 

2958. Add. Annotation : — As to (2) Consd. Tele- 
phone Manufacturing Co. v . Abel (1928), 21 
B. W. C. C. 289. 


PART XIV. SECT.^7. SUB-SECT. 4. 

sb. Application for reference to 
medical referee — Where justified .] — 
Held : an arbitrator is entitled to 
refuse to allow a reference only where 
there is some exceptional difficulty or 
other sufficient reason referable to the 
particular case ; an arbitrator, who 
bad, on the ground of the diversity of 
general medical opinion as to the 
nature So curability of miner's 
nystagmus, refused to allow the 
question whether a workman had 
recovered from miner’s nystagmus to 
be referred to a medical referee So 
had allowed a proof, had misdirected 
himself with regard to the meaning 
of sect. 19 (2), & his refusal was not 
Justified. — M’Guiokin v. Addik So 
Sons’ Collieries, Ltd., [1931] S. C. 
420 ; 24 B. W. C. 0. Supp. 82.— SCOT. 


PART XIV. SECT. 7, SUB-SECT. 4.— B. 

b I. Refusal of X-ray 

examination. 1 — An injured workman, 
who had been receiving weekly pay- 
ments for over six months, was ex- 


amined by his employers' surgeon on 
Oot. 4, 1934. The surgeon made a 
clinical examination, but reported to 
the employers that, without a radio- 
graphic examination, he could not 
form a definite opinion on certain 
aspects of the workman’s condition, So, 
as he was not himself a radiologist, he 
asked for authority to incur the expense 
of suoh an examination. Having 
obtained this authority, he requested 
the workman to attend on Oot. 18 to he 
X-rayed. The workman, founding on 
the Regulations of 1907, refused to 
attend until the expiry of two months 
from Oct. 4. The employers having 
thereupon stopped the weekly pay- 
ments as from Oct. 18. the workman 
brought arbn. proceedings to obtain 
the oontiuoanoe of the payments : — 
Held ; in the ctroumstanoes, the radio- 
graphic examination was a necessary 
part of the surgeon's examination to 
enable him to return a true report; 
accordingly, it could not be said that 
the workman, in being requested to 
attend to be X-rayed, was being 
requested to submit himself to a 
fresh examination; So therefore, so 
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long as he refused to submit himself 
to be X-rayed, his right to compensa- 
tion foil to be suspended. Appeal 
dismissed. — Malone v. Currie So Co. 
0935), 28 B. W. C. C. Suppt. 183.— 

•d. Extent of reference.] — Employers, 
who had been paying compensation 
to a workman in respect of an injury 
through accident, applied for a reference 
to a medical referee under 1925 Act, 
s. 19, averring in their application that 
that workman had beoomo fit for light 
work of a general character “ as far 
as the accident is concerned." In the 
remit made by the sheriff-olerk, the 
medical referee was asked to certify 
as to the condition of the workman 
So his fitness for work, & also as to 
whether or to what extent his incapacity 
was due to the accident : — Held ; the 
words " as far as the accident is con- 
cerned " in the application war- 
ranted the sheriff-clerk In including in 
the remit the question whether the 
workman '8 remaining incapacity was 
due to the accident. — Mkechan «. 
Baird (Weluam) So Co., [19321 S. C. 
468 ; 25 B. W. O. C. Supp. 1.— SCOT. 
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2968a. ; .] — An injured workman was 

treated in hospital by a consultant of the 
hospital. She returned to work, but ceased 
work again owing to the injury. She was 
then requested by her employers to submit 
to an examination by the same consultant 
acting as their medical adviser. She refused, 
on the ground that he would be a necessary 
witness on her behalf in any arbn. pro- 
ceedings. The employers applied for sus- 
pension of weekly payments until the 
examination had taken place. The county 
ct. judge granted the application, on the 
ground that the reason given for the refusal 
was itself unreasonable : — Held : to find that 
the refusal was unreasonable merely because 
the workman objected to being examined, at 
the instance of the employer, by a con- 
sultant at the hospital at which she had been 
treated, was not sufficient. The matter 
must be further inquired into to ascertain 
(1) whether this consultant was the only 
medical adviser available to the workman, 

& (2) whether the woman’s case, if it went 
to arbn., would be imperilled by reference 
to this particular consultant. — Telephone 
Manufacturing Co., Ltd. v. Abel (1928), 
21 B. W. 0. 0. 289, 0. A. ; subsequent pro- 
ceedings (1929), 22 B. W. C. C. 84, C. A. 

2968b. Reasonableness of refusal.] — An 

injured workman was treated in hospital 
by a consultant of the hospital. She returned 
to work, but ceased work again owing to the 
injury. She was then requested bv her 
employers under Workmen’s Compensation 
Act, 1925 (c. 84), s. 18, to submit to an 
examination by the same consultant acting 
as their medical adviser. She refused on 
the ground that he would be a necessary 
witness on her behalf in any arbn. proceedings. 
On an appln. by the employers under sect. 18 
to suspend the weekly payments, the county 
ct. judge held that her refusal was unreason- 
able & granted the appln. On appeal the 
case was remitted for further inquiry to 
ascertain (a) whether this consultant was the 
exclusive adviser of the workman, (6) whether 
the workman’s case, if it- went to arbn., 
would be imperilled in any way by reference 
to this particular consultant, & (o) whether 
the employers’ request that the workman 
should be examined by this consultant was 
reasonable. The county ct. judge found in 
favour of the employers on all points. The 
workman appealed : — Held : on the evidence 
the workman was reasonable in refusing to 
submit to examination by this consultant 
at the instance of the employer, & the county 
ct. judge’s findings could not be supported. — 
Telephone Manufacturing Co., Ltd. v. 
Abel (No. 2) (1929), 22 B. W. C. C. 84, C. A. 

2970a. Voluntary payments under agreement — 
Employer's right to examination.}-— Where a 
workman & employers come to an agreement 
whereby voluntary payments are in future 
to be made to the workman, in lieu of pay- 
ments under an order of the ct., the em- 
ployers are entitled to have the workman 
examined by their medical adviser under 
sect. 18. — Dobson Steam Fishing Co., Ltd. 
v. Lewis (1929), 22 B. W. 0. C. 419, C. A. 

2970b. Application for reference to medical referee 
— When justified.] — A miner lost the sight 
of one eye ae the result of an accident arising 
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out of & in the course of his employment. 
He recovered sufficiently to be fit for work 
on the surfaoe, but was unable to obtain 
such work. He was paid compensation for 
partial incapacity, & the matter came from 
time to time before a joint committee of 
representatives of employers & workmen in 
the pit. The workman ultimately applied 
to the joint committee to be treated as totally 
incapacitated under sect. 9 (4) as amended. 
The joint committee referred the matter to 
arbn. in the county ct. In the meantime 
the employers served a notice on the work- 
man under sect. 12, ending the compensation 
on a report of their doctor that he was fit 
for work underground. The workman served 
a counter certificate of his own doctor, who 
reported that the workman was only fit for 
surface work on account of being one-eyed. 
The employers applied under sect. 19 (2) to 
the registrar for the matter to be sent to a 
medical referee, but be refused on the ground 
that there was no real medical dispute. The 
workman filed an application for arbn. to 
which the employers filed an answer. The 
employers then appealed to the county ct. 
judge from the registrar’s decision. The 
county ct. judge held that the matter was 
of sufficient difficulty to justify refusing to 
send the matter to the medical referee. The 
employers appealed to the Ct>. of Appeal : — 
Held : there was no exceptional difficulty 
• within sect. 19 (2) to justify a refusal of the 
reference. — Kilbane v. Whitehaven Col- 
liery Co., Ltd. (1933), 20 B. W. 0. 0. 70, C. A. 

Annotations : — Consd. White v. Carlton Main CoHlory Co. 

(1934), 27 B. W. O. 0. 194. Retd. Llay Main Oollieriois, 

Ltd. v. JonoH, (19391 1 All K. It. 8. 

2970c. .] — A workman injured his left 

knee by accident arising out of & in the course 
of his employment, as a result of which he 
was unable to work standing. He was, 
therefore, fitted with a mechanical knee-cap 
& attempted light work. Two days after 
starting light work he slipped & injured his 
knee a second time. He received compensa- 
tion for total incapacity for about three years, 
when the compensation was reduced after 
notice given under sect. 12. On an applica- 
tion by the workman for arbn. the employer 
applied to the registrar of the county ct. to 
refer the matter to a medical referee. The 
registrar refused the application & the 
employer appealed to the county ct. judge, 
who dismissed the appeal on the grounds 
that there were sufficient reasons for not 
referring the matter to a medical referee, 
namely, that the circumstances of the second 
accident could be properly investigated only 
in an arbn. The employer appealed : — 
Held : the matter was one of discretion, & 
in this case the county ct. judge had exercised 
his discretion judicially. The words “ any 
other sufficient reason ” are not to be con- 
strued as being necessarily of the same nature 
as “ exceptional difficulty.” — White v. Carl- 
ton Main Colltery Co., Ltd. (1934), 27 
B. W. C. C. 194, C. A. 

2970(1. Minute must indicate extent of 

reference.] — If it is desired by the parties, or 
one of them, where a joint minute is lodged 
by them in a workman’s compensation claim 
craving the ct. under sect. 19 of 1925 Act, 
to order a reference to a medical referee, 
that both the condition of the workman & 
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the attribution of that condition to the 
accident should be investigated & finally 
determined by the medical referee then it 
must be made clear in the joint minute that 
the parties are in disagreement on both 
questions, So that it is desired that both 
questions be referred So decided. If the 
minute be ambiguous it should be clarified 
by amendment before the reference is made. — 
Archibald Russell, Ltd. v. McNeilly 
(1984), 60 T. L. R. 471} 27 B. W. 0. 0. 302, H. L. 

Annotation : — Expld. Addle (Robert) & Sons Collieries, Ltd. 
a McAllister, 11987] 1 All B. R. 076. 

8970e. .] — A workman sustained injury 

to his back on Oct. 27, 1932, in an accident 
arising out of & in the course of his employ- 
ment So thereafter, by agreement, he was paid 
compensation as for total incapacity. In 
Jan. 1936 the employers were advised that 
the workman had wholly recovered from the 
injury & had become fit for his ordinary work. 
This was disputed by the workman, So the 
employers applied for a reference to a 
medical referee, which was allowed by the 
sheriff' clerk depute. The latter prepared 
an order of reference, on the prescribed form, 
f?om which he deleted the question as to 
whether, or to what extent, the incapacity 
was due to the accident. The medical referee 
found that the workman had wholly recovered 
from his injury by accident, but was quite 
unfit for his ordinary work or for any work 
except the lightest. An arbitrator remitted 
the matter back to the referee, for the pur- 
pose of ascertaining whether the existing 
* unfitness was attributable to the accident. 
Without further examination, the referee 
reported that the said unfitness was not 
attributable to the accident, whereupon the 
arbitrator terminated the payment of com- 
pensation, On appeal by case stated, the 
first division of the Ct. of Session held that 
the arbitrator was not entitled to hold that 
the claimant had wholly recovered from his 
injury by accident So to end his right to 
compensation, So was bound to refuse to end 
compensation, So that the omission to include, 
in the reference to the medical referee, the 
question as to whether, or to what extent, 
wie incapacity of the claimant was due to the 
accident confined the duties of the medical 
referee to considering the condition of the 
workman, So his fitness for employment, & 
excluded any report by him as to whether 
the incapacity was attributable to the 
accident. Thereupon this appeal was 
brought. The same question was raised in 
both appeals : — Held : as the prescribed 
form of the reference included the question 
whether the workman had wholly or partially 


recovered from the injury by accident, So as, 
in the application for a reference, the question 
of the workman's recovery was expresssly 
stated to be in dispute, the arbitrator was 
justified, on the referee's certificate of com- 
plete recovery, in terminating the payment 
of compensation.— Addib (Robert) & Sons 
Collieries, Ltd. v. McAllister, Burns v . 
Garscube Colliery Co., Ltd., [1937] 1 
All H. R, 676 ; 63 T. L. R. 418 ; 81 Sol. Jo. 
170 } 30 B. W. 0. 0. 1, H. L. 

2970f. Medical reports must be submitted 

to other side.]— The employers of a workman, 
who had been injured in 1934, being of the 
opinion that he had recovered from his 
injuries, applied for a medical reference 
under sect. 19 (2) of the Act. At the hearing 
of the summons, the registrar considered 
medical reports submitted by the parties, 
notice of which had not in either case been 
given to the other side, nor were the con- 
tents of such reports disclosed to the other 
side at the hearing : — Held : such reports 
- can only be considered by the registrar pro- 
* vided they are tendered in evidence so as to 
■ be the subject of comment, objection, or 
admission if so required. — Llay Main Col- 
lieries, Ltd. v. Jones, [1939] 1 All E. R. 8 ; 
160 L. T. 84 ; 56 T. L. R. 267 ; 83 Sol. Jo. 
65 ; 31 B. W. C. C. 404, C. A. 

2971. Add. Annotations : — Aerto (3) Apld. Vickers- 
Armstrongs, Ltd. v. Regan, [1933] *1 K. B. 
232. Refd. Kitchen v. Koch So Co. (1930), 
23 B. W. 0. 0. 349. As to (4) Coned, Pep- 

S erill v. Kemb&ll Bishop So Co. (1932), 25 
W. 0. C. 641. Refd. Dobson Ship Repair- 
ing Co. v. Burton, [1939] 3 All E. R. 431. 
Generally, Refd. Selwood v. Towneley Coal & 
Fireclay (1939), 32 B. W. C. C. 37. 

2978. Add. Annotation : — Consd. Vickers- Arm- 
strongs, Ltd. v. Regan, [1933] 1 K. B. 232. 
2983. Add. Annotation : — Refd. Drewitt v. 

Britannic Assce. (1927), 137 L. T. 611. 

2985a. Asking for particulars of weekly 

earnings,] — A letter written by a workman’s 
solrs. to his employers asking for particulars 
of his average weekly earnings for the twelve 
months previous to an accident with a view 
to a claim, either at common law or under 
the Workmen’s Compensation Act, is a claim 
sufficient to satisfy the provisions of sect. 14. 
— Emmerson v. Gee, Walker So Slater, 
Ltd. (1934), 27 B. W. C. C. 397, C. A. 

2990a. .] — A woman was employed with 

her husband as caretaker, So alleged that in 
May, 1930, she fell So fractured her thigh. 
After being treated in hospital she returned 
So continued in employment with her husband 
receiving wages until Feb. 1934, when both 


PART XIV. SCOT. «. SUB-SECT. 1. 

•x. Failure of employer to file prt - 
scribed statement—Effeot of.}— Black- 
burn v . McIntosh (N. B.), [1927] l 
D, L. R. 1084,^-CAN. 

PART XIV. SECT. 8, SUB-SECT. 2, 
u. Offer of compensation made but 
not acoepted.]-— On Nov. 24. 1981, a but 
conductress was injured through the 
alleged defective condition of the door 
of her bus. On Deo. 14, 1931, her 
employers* insurers wrote to her eolr. 
offering to pay compensation under the 
Act, 6 the eolr. acknowledged the letter 
ft stated that until their inquiries 
wgre oompleted they did not propose 
to take compensation under t he Act. 
Matters were left in that condition 


until on June 17 the workman raised 
a common law action in the Sheriff 
Ot. of Lanarkshire against her em- 
ployers for damages. The action was 
dismissed aairrelevant. The Pursuer 
having appealed to the Second Division 
of the Ot. of Session, the ct. adhered to 
the Sheriff -Substitute*® view that the 
pursuer has failed to state a relevant 
case, but in hoc statu recalled the dis- 
missal of the action in order to enable 
the pursuer, if so advised, to lodge a 
claim in the action for workmen s 
compensation in terms of sect. 29 (2) of 
thel995 Act. Pursuer having lodged 
a minute wiajminy compensation, 
defenders lodged an swe rs in which they 
averred that no claim tor compensa- 
tion had ever been made by or on 
AO 


behalf of the pursuer, ft that her 
oomxnon law action had not been 
raised within the six months laid down 
by sects. 14 (1) ft 29 (2) as the limit of 
time for raising proceedings inde- 
pendent of the Act in which, on the 
failure of the proceedings themselves, 
compensation under the Act could be 
assessed. After argument on the 
minute ft answers: — Held: (1) an 
offer of compensation made to but not 
accepted by the workman did not con- 
stitute a claim under the Act, ft (2) the 
workman had shown no seasonable 
cause for her failure to make a claim 
in time. Application dismis s e d. — W il- 
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were discharged. In July, 1934, she made a 
claim for compensation. On being asked 
at the hearing why the claim had not been 
made before she said “ I left all that to my 
husband ; we were paid good wages & did not 
think we could make a claim,” A her husband 
said “ I did not make a claim because I 
could not get another place as good as that.” 
The county ct. judge held that there had not 
been shown any reasonable cause why the 
claim had not been made within six months 
of the date of the accident. The workman 
appealed : — Held : the county ct. judge had 
come to a right decision on the evidence & 
there was no misdirection. Appeal dis- 
missed. — Taylor v. Wood (1935), 28 B. W. 
C. C. 287, C. A. 

2999. Add. Annotations: — Consd. Soyer v. Johnson, 
Matthey (1927), 90 L. J. K. B. 1011 ; Shotts 
Iron Co., Ltd. v. Fordyce, [1930] A. C. 503. 
Apld. Sharrod v. Warwickshire Coal Co. (1929), 
22 B. W. C. C. 699. 

2999a. .] — (JL) The question whether the facts 

found by an arbitrator constitute reasonable 
cause for the failure of the injured workman 
to give notice of the accident or to claim 
compensation within the statutory period 
is a question of law, & therefore the arbi- 
trators decision on the question is open to 
review. 

(2) In Apr. 1924, resp., while working as a 
drawer in applts.* employment, injured the 
muscles of his back. He immediately 
reported his injury to the proper officer, who, 
thinking the injury trivial, did not report it 
to headquarters. Resp. continued his work 
as a drawer at full wages, with the exception 
of a fortnight in Sept. 1927, for nearly four 
years, when he became totally incapacitated, 
A he had since been fit for light work only. 
His injury took the form of muscular rheuma- 
tism in the back A attendant sciatica. In 
Oct. 1928, he made a claim for compensation, 
A until that date applts. had no knowledge 
that he intended to make any claim against 
them. Throughout the whole period he 
suffered considerable pain, which he 
associated with the injury. He did not 
intend to claim compensation so long as he 
was able to earn full wages in applts.' em- 
ployment. The arbitrator found in law that 
resp.’s failure to claim compensation 
timeously was without reasonable cause A 
refused compensation: — Held: resp. had 
proved that his failure to make a claim within 
the statutory period was occasioned by mistake 
or other reasonable cause. — Shotts Iron Co., 
Ltd. v. Fordyce, [1930] A. C. 503 ; 99 L. J. 
P. C. 101 ; 143 L. T. 200 ; 40 T. L. R. 354 ; 
74 Sol. Jo. 400 ; 23 B. W. C. C. 73, H. L. ; 
affg. % S. C. sub nom. Fordyce v. Shotts Iron 
Co., Ltd. (1929), 22 B. W. C. 0. 911. 

Annotations : — A » to ( 1 ) Conid. White v . Leicestershire Colliery 
A Pipe Co. (1931), 24 B. W. C. O. 128. As to (2) Conid. 
Templeton v. Coupe (E. & J.) & Sons, Ltd. (1932). 140 
L. T. 518 : Owen v . John Baker A Bessemer, Ltd. (1932), 
25 B. W. c. C. 339. IMstd. Bedford v. BeU & Winner, Ltd. 
(1933), B. W. C. C. 161. Add. Stenning v. Southern Ry. 
Co. (1937), 30 B. W. C. C. 430. Reid. White v. Leicester- 


shire Colliery & Pipe Co. (1932), 101 L. J. K. B. 817 ; 
Phillips r. Sidebottom & Co. (1934), 27 B. W. O. O. 888 ; 
Ellison v. Calvert & Heald (1035), 28 B. W. O. O. 371 ; 
Fitohotfc v. Holmes A Co. (1937), 30 B. W. C. C. 289. 

3005 . Add. Annotation : — Consd. Soyer v . Johnson, 
Matthey (1927), 90 L. J. K. B. 1011. 

3000 . Add. Annotations: — Consd. Drewitt v. 
Britannic Assoe. (1927), 137 L. T. 611. 
Kitchen v. Koch A Co. (1930) 23 B. W. 0. G. 
349. Refd. Taylor v. Wood (1936), 28 
B. W. C. C. 287. 

8008a. Seaman — Return one month after acci- 
dent.] — A seaman alleged that on May 10, 
1931, he was ordered to haul in a heavy rope 
A strained his heart in doing so. He reported 
to the ship’s doctor, who treated him, A he 
was in hospital for eleven days abroad. He 
returned to Liverpool as a passenger on 
June 20, 1931. On June 29 he went to his 
employers’ office A asked for & form to gain 
admission to hospital, but made no claim. 
He was in hospital during Aug. He first 
made a claim in Dec. 1931, A in Mar. 1932, 
filed a request for arbn. The county ct. 
judge found that his claim was not made 
within six months of the alleged accident, 
A held that his failure to make a claim within 
the required time was not occasioned by 
absence from the United Kingdom or other 
reasonable cause, A that the period of six 
months began to run from the date of the 
accident A not from the date of the work- 
man’s return to the United Kingdom. The 
. workman appealed : — Held : there was evi- 
dence to support the findings A no mis- 
direction. Appeal dismissed. — Gill v. Boni- 
face, Owners (1932), 26 B. W. C. C. 340, 0. A. 

3013. Add. Annotations: — Refd. Drewitt v. 

Britannic Assce. (1927), 137 L. T. 511 ; 
Soyer v. Johnson, Matthey (1927), 90 L. J. 
K. B. 1011. 

3016. Add. Annotations: — Consd. Drewitt v. 
Britannic Assce. (1927), 137 L. T. 611 ; 
Soyer v. Johnson, Matthey (1927), 90 L. J. 
K. B. 1011. Refd. Phillips v . Sidebottom A 
Co. (1934), 27 B. W. C. O. 382. 

3019a. .] — A french -polisher left his employ- 

ment on Apr. 10, 1913, on account of inability 
to continue at work. A certifying surgeon 
certified on Oct. 10, 1931, that he was suffer- 
ing from dermatitis produced by dust or 
liquids, but gave no date of disablement. 
Proceedings were begun on Nov. 17, 1931. 
The county ct. judge found that any delay 
in making the claim was due to the conduct 
of the employer, with whom the workman 
had been in constant touch since he left his 
employment, A held that there was therefore 
reasonable cause for such delay. He made 
his award for the workman. The employers 
appealed : — Held : there was evidence to 
support the finding A no misdirection. 
Appeal dismissed. — Maynard v. Bercovitch 
(1932), 25 B. W. C. 0. 71, C. A. 

3020. Add. Annotations As to (2) Consd. Soyer 
v. Johnson, Matthey (1927), 90 L. J. K. B. 
1011. Refd. Kitchen v . Koch A Go. (1930), 
23 B. W. O. O. 349. 


PART XIV. SECT. 8, SUB-SECT. 4.—B. 

p {. j — Held : following the 

English authorities, “ mis t ak e " in 
Workers* Compensation Act, 1022, 
s. 27 (4). means a mistake of fact A 
not of law, * a mistake of law which Is 


excluded from the category of mistake 
In the sab -sect, cannot be admitted as 
a ground of excuse as coming within 
the category of “ any other reasonable 
cause." — Wilson v. Gann aw at & Co., 
Ltd., (1032] N. Z. L. R. 843, 844.—. 
If .22. 


PART XIV. SECT. 8, SUB-SECT. 4. — E. 

8021 Iv. .1 — In Apr. 1924, a 

colliery drawer injured his back in 
assisting to replace a derailed butch. 
With the exception of a fortnight in 
Sept. 1027, when he was o ft work for 
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8025a. .] — A workman, who had been 

employed by the same employers for thirty- 
nine years, received a jerk while helping to 
pull a barrow through loose sand on Jan. 5, 
1926. He felt pain A reported that he 
thought he had ruptured himself, but he 
continued at work until June 17, 1927, when 
he became very ill after attempting to lift 
a heavy article & went to bed. On the 
following day he was found to have a hernia. 
He made a claim for compensation on 
Aug. 8, 1927, giving the date of the accident 
as Jan. 6, 1926. The employers contended 
that no claim had been made within six 
months of the alleged accident. The county 
ct. judge held that there was reasonable cause 
for failing to make a claim within six months, 
because the workman believed that the 
pain was temporary, A that he would 
soon recover. The employers appealed : — 
Held : there was misdirection, A the workman 
had shown no reasonable cause for failing 
to make a claim within six months. — 
Brown r. Aveling & Porter, Ltd. (1929), 
22 B. % 0. O. 166, C. A. 


-Foll^galsey v. Erith^Oil Works (1030), J3 


Annotation* : __ 

B. W. O. O. 1. Refd. Sharrod v. Warwickshire Coal Co. 
(1929). 22 B. W. O. C. 599 : Templeton ». Coupe A Sons, 
Ltd. (1932), 146 L. T. 518; Owen r. John Baker & Bes- 
semer, Ltd. (1932), 25 B. W. C. C. 339. 


8025b. . .] — A workman, on Jan. 6, 1927, trod 

on a piece of pipe, causing him to fall on his 
right arm* He made no claim until Aug. 
1929. At the hearing he said : “ 1 felt sick, 
but could not And the first-aid man. Fourteen 
days after 1 went to a doctor. 1 carried on 
with my work ; it was difficult A painful. 
... At the time 1 realised there was an 
accident. I thought a good deal of the 
injury, but X thought it would work off. I 
made no claim because I thought it would 
work off A there would be no necessity to 
make a claim. That was why I made no 
claim. I was able to earn my money.” He 
continued working until Nov. 1928, when he 
went off work on account of bursitis until 
Apr. 1929. After Apr. he worked for two 
months, A then, owing to slackness of trade, 
was discharged. In Nov. 1929, a medical 
man reported that from Nov. 1928, to Apr. 
1929, his incapacity was due to the bursitis, 
A in all probability the bursitis dated from 
the fall in Jan. 1927. The county ct. judge 
decided that on those facts he was bound to 
hold that the workman had shown no reason- 
able cause for not making the claim within 
six months of Jan. 6, 1927 ; — Held : there 
was evidence to support the finding A no 
misdirection. — Halsey v. Erith Oil Works 
(1980), 23 B. W. 0. C. 1, C. A. 

Annotation : — Reid. Templeton v. Coupe A Sons, Ltd. (1932) 
146 L. T. 518. 

3025c. .] — On Feb. 20, 1931, the left eye of a 

workman was injured by a chipping from a 


flagstone. He gave notice to his employer 
of the accident on Feb. 28, but neither he nor 
his employer considered the injury serious 
as he Had frequently got chips in his eye 
without serious results. Though the eye 
gave trouble he was able to continue his 
work until May when he was discharged 
owing to slackness of work. He had been 
advised to go to an eye hospital in Apr., but 
he alleged that it was not until Aug. 20, 1931, 
that he realised that the condition of his 
eye was serious. He made a claim for com- 
pensation on Aug. 29. The employer denied 
liability on the ground that the claim had not 
been made within six months. At the arbn. 
the workman in cross-examination said, “ At 
the end of June I knew the sight had gone.” 
The county ct. judge stated that the work- 
man was entirely honest in giving his 
evidence, although it contained flagrant in- 
consistencies, A he was convinced that the 
man did not realise his condition was serious 
until Aug. 20, 1931. He therefore found that 
there was reasonable cause for failure to make 

* the claim within six months as throughout 

* that period the injury had honestly been 

* treated as a trivial one. The employer 
appealed : — Held : there was evidence to 
support the finding A no misdirection. — 
Templeton v. Coupe (E. A J.) A Sons, Ltd. 
(1932), 146 L. T. 618 ; 26 B. W. C. O. 56, 
C. A. 

Annotations : — Reid. Phillips v. Sidebottom & Co. (1934), 27 
B. W. O. O. 382 ; Fitchett v. Holmes A Go. (1937), 30 
B. W. C. C. 289. 


8026d. .] — The workman, whilst oiling his 

engine, fell on to the permanent way, bruising 
his left arm A hip A skinning his left leg. He 
was fifty-nine years old, A was subject to 
arthritis in his hips but had not suffered pain 
or inconvenience. He gave notice of the 
accident, but continued driving though he 
suffered pain in his left hip. The accident 
occured on Apr. 26, 1931, A it was not until 
Oct. 30, 1931, that he had to stop work 
owing to pain in his hip. He saw his doctor 
after the accident, who thought the trouble 
was due to rheumatism A told him so. In 
Dec. 1931, X-ray photographs discovered 
the presence of arthritis, but it was not until 
Dec. 1933, that it was diagnosed that the 
arthritis in the left hip had been aggravated 
by the accident. The workman had resumed 
work from Mar. 1932, to Jan. 1934, A again 
from Mar. to Dec. 1934, but then became 
permanently incapacitated by the hip joint 
becoming dislocated by osteo- arthritis. The 
workman had not connected his condition 
with the accident, A consequently made no 
claim for compensation until Dec. 1934. The 
county ct. judge found as a fact that the 
incapacity was caused by the accident, A he 
held that failure to make the claim within 
six months of the accident as required by 


medical treatment, he continued at 
his usual occupation, earning full 
wages, until Mar, 1928, when he left 
his employment to undergo treatment 
for trouble arising from the injury. 
In Oot. 1928, while still Incapacitated, 
he made a claim for compensation. 
In addition to the above facts it waa 
established that the workman was 
suffering from muscular rheumatism 
A sciatica, A that these troubles arose 
from the injury in Apr. 1924 ; that 
ever-sinoe the date of the accident the 


workman had associated his trouble 
with the accident : but that he had 
not intended to claim compensation 
so long as he was able to earn full 
wages. It was also established that, 
immediately after tbe aoeident, the 
workman had notified the fireman of 
the injury, but that the latter, con- 
sidering the injury trivial, had not 
reported It to his superiors, A that 
prior to Oot. 1928, the employers had 
no knowledge, either actual or imputed, 
of any intended claim : — Hetd : 

92 


although the workman was throughout 
aware of bis injury, the fact that be 
was able to earn full wages in his 
ordinary employment for four years 
after the accident showed that he was 
not unreasonable in assuming that the 
injury was not such as would cause 
him to become incapacitated : A, 
accordingly, that his delay in Planning 
compensation was due to a •• reason- 
able cause. "—Foiidyc* v. B ho t t* s 
Iron Oo., Ltd., (1929] 8. a 818.— 
BOOT. 
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B 0 ot* 14 was occasioned by reasonable cause | 
within proviso (b) to sect. 14 :—Jleld : 
(1) there was evidence upon which the county 
ct. judge could find that the incapacity was 
caused by the accident ; (2 ) there was 

reasonable cause for not making a claim 
within six months of the accident as during 
that period the workman both honestly & 
reasonably believed that the pain which he 
suffered was owing to rheumatism & was not 
due to the accident, & it was therefore not 
necessary to consider whether any further 
delay in making the claim was excusable on 
similar grounds. — Baldwin v . London & 
North Eastern Ry. (1986), 165 L. T. 331 ; 
29 B. W. C. C. 227. 0. A. 

3026e. .] — On July 26, 1935, a fitter while 

engaged at work was struck on his knee by 
a parallel which slipped from his table. He 
went tp the first-aid station & iodine was 
applied to the spot. The workman said 
he suffered inconvenience from, but was 
never incapacitated by, the blow. Every 
week after receiving it he visited his doctor, 
who treated him for what he & the workman 
believed to be a strained cartilage due to the 
accident. He was, with other men, stood 
off work in Aug. 1935, but returned in 
Nov. 1935, & continued at his work until 
Feb. 4, 1930, when he became ill & it was dis- 
covered that he was suffering from a tuber- 
cular knee-joint. On Feb. 7, 1930, he made 
a claim for compensation in respect of the 
accident of July 25, 1935. The county ct. 
judge found that his tubercular condition 
was due to the accident & after finding the 
other facts as set out above held that the 
failure to make a claim within six months was 
occasioned by reasonable cause. The em- 
ployer appealed : — Held : there was evidence 
to suggest the findings & no misdirection. 
Appeal dismissed. — Fitchett v. Holmes & 
Co., Ltd. (1937), 30 B. W. 0. C. 289, C. A. 

80251. .] — A signalman sustained a rupture in 

1928 while at his work. . After consulting 
his own doctor & after having been seen by 
his employers* doctor, he continued at his 
work as a signalman under the impression 
that the matter was trivial; but wearing a 
truss. At the end of 1934 he began to realise 
that the matter was not trivial. In 1930 he 
was offered work as a crossing keeper, but 
refused it on grounds unconnected with his 
injury. His employers then reduced his 
wages to a lower grade on the ground that 
he was unable to perform signal-box duty “ in 
consequence of a physical disability.*’ The 
workman filed a request for arbn. in which he 
claimed half the difference between the two 
sets of wages. He had given notice of the 
accident at the proper time, but had never 
made a claim. The employers contended 
that there was no reasonable cause for the 
failure to make a claim within six months of 
the accident. The county ct. judge held on 
these facts that there was reasonable cause 
for the failure to make a claim within 
the statutory period. The employers 
appealed : — Held : the county ct. judge had 
drawn the proper inference^ of law from the 
facts. Appeal dismissed. — S tenningT v. 
Southern Ry. Co. (1937), 30 B. W. 0. 0. 
430, 0. A. 

3025g .] — A collier had his right elbow 

violently trapped while at work. After 


being disabled for three days, he returned to 
work at full wages, receiving help with the 
heaviest part of his duties, & suffering severe 
pain which diminished but did not entirely 
disappear. He continued at work, with 
bouts of pain for ten months, when the pain 
increased & he was absent from work for 
ten days. He still continued at work, with 
occasional absences due to pain, until it was 
discovered that he was suffering from pro- 
gressive ostero-arthritis in the injured elbow, 
which was likely to cause incapacity in the 
future. The workman claimed compensa- 
tion in respect of the period of ten days* 
absence, & a declaration of liability. The 
county ct. judge held that the osteo-arthritis 
had been latent during the six months fol- 
lowing the accident, & that the workman had 
therefore reasonable cause for not making 
a claim within that period & that he was not 
concerned with any subsequent delay. He 
therefore made his award for the workman 
granting the relief claimed. The employer 
appealed : — Held : there was evidence to 
support the findings & no misdireotion. 
Appeal dismissed. — Sims v. Roscoh & Sons, 
Ltd. (1938), 31 B. W. G. C. 184, 0. A. 

3029. Add, Annotation : — Refd. Drewitt v. 
Britannic Assce. (1927), 137 L. T. 611. 

3030. Add, Annotations : — Oonsd. Sharrod v. War- 
wickshire Goal Co. (1929), 22 B. W. 0. O. 699; 
Shotts Iron Co., Ltd. v. Fordyce, [1930] A. 0. 

. 603. Refd. Soyer v. Johnson, Matthey ( 1927 ), 
96 L. J. K. B. 1011 ; Brown v . Aveling & 
Porter (1929), 22 B. W. 0. 0. 105 ; Owen t>. 
John Baker & Bessemer, Ltd. (1932), 25 
B. W. 0. 0. 339. 


3031. Add. Annotation: — Apld. Drewitt v. 
Britannic Assce. (1927), 137 L. T. 611. 

3031a. .] — On Apr. 16, 1926, a workman fell 

& injured his knee. He was paid full wages, 
although incapacitated, until Sept. 3, when 
he was summarily dismissed from employ- 
ment for misconduct. In the hope of being 
reinstated, he threatened to bring an action 
for wrongful dismissal, but made no claim 
under Workmen’s Compensation Act, 1926 
(c. 84), until two days after the statutory six 
months had expired. The county ct. judge 
found that the workman never intended to 
claim within the necessary period of six 
months, & there was no reasonable cause for 
the delay, & he refused to award compensa- 
tion : — Held : the evidence supported the 
findings, & there was no misdirection. 

When the workman knows that the injury 
he suffers from was occasioned by an accident 
giving him a right to compensation, & fails 
to make a claim within six months, if that 
failure was prompted by his own interests, 
<fc was not induced by any action of the 
employer which would lead him to believe 
he could get compensation without making 
a claim, he shows no reasonable cause 
(Scrutton, L.J.). — Drewitt v. Britannic 
Assurance Co., 1/td. (1927), 137 L. T. 511 ; 
20 B. W. 0. O. 434, 0. A. 


- 0. 603. 

. a a i. 


Brown v. Aveling Sc Porter (1030), 20 
Jonsd. Shotfcs Iron Co. Ltd. v. Fordyoe, 
Held. Halfley t>. Erith Works (1930), 


Annotations : — Apld. ~ 

B. W. C. C.166. Oonsd. Sbotts Iron Co. Ltd. 


8083. Add. Annotations .—Oonsd. Holt v. Hobson 
& Sons (1030), 23 B. W. 0. 0. 242 ; Kitchen 
v. Koch & Co., [1931] A. C. 763 ; Easterling 
v. Peek, Frean & Co., [1938] 2 K. B. 300. 
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8088ft. Unwillingness to claim compensation.] 

— Shotts Iron Co., Ltd. v. Fordyce, No. 
2999a, ante . 

8088b. Expectation of compensation without neces- 
sity of making claim.] — In Apr. 1925; a chef 
severed the ligaments of his right hand in 
handling a dish which broke, but he continued 
his work at his hill wages. His employers 
knew of the accident, but were not aware the 
chef could not do his full work. In July, 
1926, he was dismissed, & in that month made 
a claim for compensation. The county ct. 
judge found that the workman did not refrain 
from making a claim because he formed the 
view that he would receive compensation 
should incapacity supervene in the future 
without the necessity of making a claim, Sc 
that the employers did nothing to encourage 
such a view, Sc there was no reasonable cause 
for not making the claim within six months 
of the accident j — Held : there was evidence 
to support the findings, Sc no misdirection. 

There would be reasonable cause for not 
making a claim within six months, if the 
workman could prove that there was a tacit 
understanding that the employers knew all 
about the possibility of a claim & were pre- 
ared to give him compensation, even though 
is claim might fail outside the six months 
(Lord Han worth, M.B.). — Soyer v. John- 
son, Matthey Sc Co. (1927), 90 L. J. K. B. 
1011 ; 20 B. W. C. C. 504, C A. 

8088c. Belief that Injury trivial.] — An engine 
planer on July 10, 1930, sustained an injury 
to his eyes, & was unconscious for an hour 
. Sc a half. His panel doctor treated the 
injury as trivial, gave him a lotion, Sc sent 
him back to work. No ophthalmic expert 
was called in. He remained at work until 
Oct. 1930, when he was discharged in con- 
sequence of slackness of trade. On Feb. 15, 
1931, he was examined by another doctor, 
who took a serious view of the case. The 
workman made a claim for compensation on 
Feb. 10, 1931. An application for arbn. was 
filed in Mar. 1932. The county ct. judge on 
those facts held that the failure to make a 
claim within six months was occasioned by 
mistake, the workman having been entitled 
from the time of the accident until he saw 
the second doctor to consider the injury a 
trivial one. He therefore made his award 
for the workman. The employer appealed : 
— Held ; there was evidence on which the 
county ct. judge was entitled to hold that 
there was reasonable cause for not making 
the claim within six months Sc there was no 
misdiQBction. — Flinders v. Jones (A. A.) 
& Shipman, Ltd. (1932), 25 B. W. C. 0. 503, 
C. A. 

8084a. .] — The husband of pltf. had been 

killed in an accident due to the condition of 
the floor of a power station. The case in 
support of an action for damages was so 
strong jbhat it was not then thought advisable 
to make a claim under Workmens Compensa- 
tion Act, 1925, which there was little likeli- 
hood would ever be prosecuted. In the 
course of the action for damages, great 
difficulty was encountered in ascertaining 
who, among a number of contractors Sc sub- 
contractors, was responsible for the con- 
dition of the floor which was the cause of the 
accident. At the trial, it was decided that 
the wrong parties had been sued, & it *was 


then too late to bring an action under the 
Fatal Accidents Act against the right party. 
Upon the action being dismissed, application 
was made for an assessment of compensation 
under Workmen’s Compensation Act, 1925. 
It was contended that the absence of the 
claim under that Act was due to mistake 
within sect. 14 of that Act : — Held : there 
had not been any mistake, but there was, on 
the facts, reasonable cause for not having 
given notice of the making of a claim under 
the Act, & an order should be made for assess- 
ment of compensation. — Harris v. Howden 
Sc Co. (Land), Ltd., [1939] 3 All E. R. 34 ; 
83 Sol. Jo. 523 ; sub nom. Harris v. Dorman, 
Long & Co., Ltd., Howden Sc Co. (Land), 
Ltd. Sc Kennedy Sc Co., Ltd., 32 B. W. C. C. 
123, C. A. 

3035. Add. Annotations : — As to (1) Consd. Drewitt 
v. Britannic Assce. (1927), 137* L. T. 511. 
Folld. Soyer v. Johnson, Matthey (1927), 90 
L. J. K. B. 1011. Apld. Sharrod v. Warwick- 
shire Coal Co. (1929), 22 B. W. C. C. 690 ; 
White v. Leicestershire Colliery Sc Pipe Co. 

. (1931 ), 24 B. W. C. C. 128. Consd. Templeton 

, v. Coupe Sc Sons, Ltd. (1932), 140 L. T. 618. 
Refd. Brown v. Aveling Sc Porter (1929), 22 
B. W. C. C. 165 ; Shotts Iron Co. v. Fordyce, 
(1930), A. C. 503 ; Owen v. John Baker Sc 
Bessemer, Ltd. (1932), 25 B. W. C. C. 339; 
Phillips v. Sidebottom Sc Co. (1934), 27 
B. W. C. C. 382 ; Easterling v. Peek, Frean 
Sc Co., [1938] 2 K. B. 300 ; Harris v. Howden 
& Co. (Land), Ltd., [1938] 4 All E. R. 107. 

3037. Add. Annotation : — Apld. Gill v. Boniface, 
Owners (1932), 26 B. W. C. C. 340. 

8038a. Delay of certifying surgeon.] — Kitchen 
v. Koch (C.) Sc Co., No. 8815a, post. 

3038b. Omission of date of disablement In medical 

certificate.] — A miner suffered from nystag- 
mus in 1914 Sc again in 1919, but after each 
attack resumed his work underground. He 
again had to cease work owing to the same 
disease on Dec. 28, 1930. The employer Sc 
his insurers both knew by Feb. 5, 1931, that 
a claim was being contemplated by the work- 
man for compensation as from this date 
On Feb. 0 the workman obtained a certificate 
from a certifying surgeon, but it did not give 
any date for the commencement of the dis- 
ablement. The workman filed an applica- 
tion for arbn. based on this certificate, but 
claiming compensation as from Dec. 28, 
1930, for a recurrence of the attack in 1919, 
but when the arbn. came on in Apr. these 
proceedings were abandoned. The workman 
then obtained a fresh certificate in Aug. 1931, 
which gave the commencement of tne dis- 
ablement as Dec. 28, 1930. From this the 
employers appealed to the medical referee, 
who gave a certificate in accordance with 
that of the certifying surgeon, but stating 
that the workman was fit for surface work. 
Proceedings on the basis of these certificates 
were commenced on Oct. 19, 1931. At the 
arbn. the employers contended that the claim 
was out of time as it had not been made 
within six months from Dec. 28, 1930, Sc 
there was no reasonable cause for the delay. 
The county ct. judge made his award in 
favour of the workman. Sc ordered that the 
partial incapacity should be treated as total 
under the 1931 Act. The employers 
appealed : — Held: (1) on the evidence the 
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workman had always intended to claim as 
from Dec. 28, 1930, to the knowledge of all 
parties. In view of this & that the certi- 
fying surgeon had omitted to fill in the date 
of disablement in the Feb. certificate, there 
was reasonable cause for the delay in making 
the claim ; (2) though the medical referee 
had certified only partial incapacity, the 
judge was at liberty on the evidence to make 
his award on the basis of total incapacity 
under sect. 9 (4) as amended by 1931 Act. 
Appeal dismissed. — Williams v. New 
British Rhondda Colliery Co., Ltd. (1932), 
25 B. W. C. C. 75, C. A. 

3038c. Absence of medical Information as to nature 
of disease.] — E., a married woman, at one 
time an employee of reaps., was certified on 
June 4, 1937, to be suffering from a disease 
scheduled under Workmen’s Compensation 
Act, 1925 (c. 84), s. 43, & known as dermatitis, 
produced by dust or liquids. The certifying 
surgeon certified that disablement com- 
menced on Sept. 11, 1936, & that she was 
thereby disabled from earning full wages at 
the work at which she had been employed. 
The certificate was thus dated more than six 
months after the date on which disablement 
was certified to have commenced. E. had 
been in the employ of reaps, for many 
years before Sept. 11, 1936, when she left 
their service, & had been under treatment for 
irritation of the skin on her fingers for some 
time prior to that date. A claim for com- 
pensation must under Workmen’s Compensa- 
tion Act, 1925 (c. 84), s. 14 (1), be made 
within six months from the occurrcw * of the 
accident. 

E. having claimed compensation in the 
county ct., it was held by the county ct. judge 
that she had not discharged the onus incum- 
bent upon her to show that there was a 
“ reasonable cause ” for her not making a 
claim within six months from Sept. 11, 1936, 
& that she was not entitled to compensation. 
E. appealed: — Held: it could not be said 
that a workman had not shown “ reasonable 
cause ” when he did not make a claim within 
the six months in a case where, during that 
period, he had not been certified to be suffer- 
ing from the notional accident which alone 
could give him the right to make a claim. 
No such thing as “ reasonable cause ” could 


under sect. 14 be considered in respect of an 
appcfc. failing to present himself to the 
certifying surgeon, since the Act did not any- 
where lay down any such duty. For that 
reason “ reasonable cause ” must be held to 
have been shown when during the six months’ 
period in which he could have claimed he 
could not produce the certificate, which 
constituted the accident, & which alone could 
support his claim ; also, the county ct. judge 
was wrong in his conclusion that on the 
evidence produced applt. had not shown 
“ reasonable cause,” & that applt. was 
entitled to compensation. Appeal alWwed. — 
Easterling v. Peek, Frean & Co., Ltd., 
[1938] 2 K. B. 300 ; [1938] 1 All E. R. 674 ; 
107 L. J.K.B.704; 158L.T.289; 54T.L.R. 
495; 82 Sol. Jo. 194 ; 31 B. W. 0. 0. 113,0. A. 

3039. Add. Annotation : — As to (3) Apld. R. v. 
Whitehaven County Court Registrar, Ex p. 
Wellington Colliery Representative Com- 
mittee, Re Whitehaven Colliery Co. v. McMaster 
(1933), 20 B. W. C. C. 508. 

3044. Add. Annotation : — Apld. Delahunt v. Moody 
(1927), 21 B. W. C. C. 588. 

3045. Add. Annotation : — Apld. Delahunt v. Moody 
(1927), 21 B. W. C. C. 688. 

8047. Add. Annotations: — Refd. Woodrow v . 
Trawlers (White Sea) & Grimsby (1929), 
141 L. T. 676 ; R. v. Webster, Ex p. Marshall 
(1931), 95 J. P. 226. 

3048. Add. Annotation : — Refd. Codling v. Ridley 
(1933), 26 B. W. C. C. 3. 

3052a. Report signed In firm name.]— Applts. 
applied to the registrar under the provisions 
of 1925 Act, s. 19 (2), for the appointment of 
a medical referee. The registrar refused the 
application, & on appeal the county ct. judge 
upheld his decision. The grounds of the 
judge’s decision were that it was not possible 
to appoint as referee a doctor who had acted 
in that capacity in a previous reference 
between the same parties. This doctor had 
given up practice, & was no longer a medical 
referee. There was, therefore, no machinery 
available for compelling him to give evidence 
under a reference, or to produce certain X-ray 
photographs. In the judge’s view, these 
facts made the case one of exceptional 
difficulty within the words of the sect. 


PART XIV. SECT. 9, SUB-SECT. t. 

f i. .] — The Workmen's Com- 

pensation Board has no jurisdiction 
over rights of action or proceedings 
in the Exchequer Ct. in Admlty. — 
Dagkland e. S.S. Catala, [1927J 4 
D. L. R. 426 ; [1927] S W. W. R. 97 : 
38 B. C. R. 440.— CAN. 

h i. .] — Workmen’s Com- 

pensation Board cannot rehear a case 
after an order has been made . — Re 
Gogukn, [1935] 3 D. L. R. 104.— CAN. 

sa. Control of Board — By court .! — 
On construction of Workmen's Com- 
pensation Act (Accident Fund), 
R. 8. A., 1922, c. 177, s. 13 :—Held: 
the jurisdiction of the ct. to interfere 
with acts of the board is excluded only 
with respect to acts within the juris- 
diction of the board. ft the board's 
jurisdiction is limited to 44 matters 
arising under this Act,** & its regula- 
tions ere to be for the purpose of 
“ carrying ont the provisions of this 
Act.** Therefore where a regulation 
of the board goes beyond the authority 
which the Act confers on the board, 
the ct. con delate It, ft an a s ses s ment 


based thereon, unauthorised & invalid. 
— R. ex tel. Davies v . F. W. McDou- 

GALL CONSTRUCTION CO.. LTD. (Alttt.), 
[1929] 3 W. W. R. 650 ; (1930] 1 

D. L. R. 621 ; 24 Alta. L. R. 338.— 

CAN. 

so. Mode of assessment by Board .] — 
Upon the true construction of Work- 
men's Compensation Act, of British 
Columbia, assessments made under the 
Act for the purpose of raising funds for 
medical aid are not required to be made 
so that all employers liable to be so 
assessed shall be assessed at the same 
rate upon their pay-rolls irrespective 
of the hazards of their respective 
industries ; the words 44 by assessment 
upon the employers generally ’* in 
sect. 33 (2) of the Act do not out down 
the power given to the respondent 
Board by sect. 32 to rate the assess- 
ments upon the pay-rolls or in such 
manner as the board may deem proper. 
— Merrill Ring Wilson, Ltd. v. 
Workmen's Compensation Board, 
[1933], A. C. 727, P. O.— CAN. 

sf. Jurisdiction of Board-Applica- 
tion of pension.] — The Compensation 

95 


Board may not apply compensation 
pensions in payment of a support order 
of a magistrate under Deserted Wives 
& Children's Maintenance Act. — 
Nadean v. Workmen’s Compensation 
Board, [1935] 4 D. L. R. 442 : O. R. 
472 ; 5 F. L. J. (Can.) 115.— CAN. 

sg* Question of law.} — Work- 

men's Compensation Board under 
R. 8. W. 8., 1923, has power to deter- 


mine whether a ceremony was a mere 
form or a valid marriage, this being a 
question of law. — Re McDonald, 
[1935] 4 D. L. R. 342 ; 9 M. P. R. 
536.— CAN. 


PART XIV. SECT. 9, 8UB-SECT. 3. 

3044 i. Position of judge — Sits as 
arbitrator,] — Delahunt «. Moody, 
[1928] I. R. 208 : subsequent proceedings, 
28 B. W. C. C. 639, P. O.— IR. 

se. Not persona designata.} — A 
county ct. judge with reference to a 
claim tor compensation Is not a 
persona designata, ft another judge 
may therefore act if he is ill. — Re 
Carter, [1933] 1 D. L. E. 666; 6 
M. P. R. 182.— CAN. 
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Heap, had been examined on behalf of applts. 
by two doctors, who were working in partner- 
ship, & their certificate was signed in the 
firm name: — Held ; (1) once a county ct. 
judge has decided that a matter ought to be 
settled by arbn., he is bound to refuse to allow 
a medical reference ; (2) on the facts of this 
case, the judge was justified in regarding the 
case as one of exoeptiohal difficulty within 
the meaning of those words in sect. 19 (2), & 
in refusing to order a reference ; (3) the word 
“ report ” in sect. 19 (2) & the word “ certi- 


ficate ” in sect. 12 (3) should be given the 
same meaning ; (4) a report signed by a firm 
name is withur the requirements of the Act, 
provided that the injured person has been 
examined by all the partners. It is, however, 
desirable that each doctor who has examined 
him should sign separately. — Cartwright v. 
Lilleshall uo., Ltd., [1937] 4 All £2. E. 
242 ; 81 Sol. Jo. 902 ; 30 B. W. C. O. 311, 
C. A. 

Annotation Bald. Llay Main Collieries, Ltd. v. Jones, 
[1939] 1 All E. R. 8. 


PART XIV. SECT. 9, SUB-SECT. 6. 

8053 xv. .1 — M'OrkaDie t>* 

Doulton A Oo„ [1928] S. 0. 29. — SCOT* 

8058 xvi. .] — A miner, who was 

disabled by nystagmus. & had been 
paid compensation by nls employers, 
was examined by a medical referee, 
who oertifled that “ the claimant Is 
not now suffering from nystagmus . . . 
Sc his condition u suoh that he is now 
fit for his ordinary work.” The em- 
ployers having craved the arbitrator 
to end the right to compensation, the 
workman moved for a oontinuanoe of 
the award of. compensation at the rate 
of 30s. weekly. He averred that the 
oertlfloate was not conclusive, in 
respect that it did not bear that be had 
completely recovered in the sense of 
not being more susceptible than 
formerly ; In faot, he was more sus- 
ceptible ; no employer in the mining 
industry would engage him in Conse- 
quence of his being unable to sign a 
declaration that he had not suffered 
from nystagmus ; the work under- 
ground was no longer open to him ; Sc 
nls failure to obtain employment was 
wholly or mainly due to his having 
contracted the disease. The arbitrator 
having, before answer, allowed a proof 
of these averments : — Held : he was 
not entitled to allow a proof, for the 
question of recovery was to be decided 
by the referee. — Hamilton v. Kinneil 
Oannel Sc Coking coal Co., [1933] 
8. O. 81 ; 25 B. W. O. O. Supp. 81.-— 
BOOT. 

3058 xvii. .]— On Nov. 14, 1927* 

a colliery overoman injured bis back 
by accident arising out of his employ- 
ment. Compensation at the rate of 
80s. per week was paid from the date 
of the accident to Dec. 15, 1932. On 
Aug. 2. 1928, a medical referee oertifled 
that the workman was still unfit for 
any work on account of his injury. 
On Apr. 13, 1929, the same referee 
oertifled the workman as fit for light 
work on the surface, 8c reported, inter 
alia : 44 Suoh work is essential. . . , 
He is reluctant to make any exertion. 
. . On Deo. 15, 1932, the em- 
ployer* applied for a third reference, 
Sc a remit was made to a different 
referee (the previous referee having 
died) in the double form prescribed by 
Act of Sederunt of Mar. 16, 1926, 
which follows upon sub -sects. (3) Sc (4) 
of sect. 19 of 1925 Act. The referee 
oertifled, inter alia: 44 (1) . . . the 
fact* of the case. Sc his complaints are 
elicited from the two agents & from 
claimant's wife. . . . He has recovered 
from the accident, but his general 
condition is such that he is unfit 
for any work. (2) The incapacity . . . 
Is not due to the accident, but to his 
negleot to work as recommended by 
the [previous] medloal referee . . . 
or, in default of obtaining suoh work, 
negleot to exercise himself. . . ♦" The 
employers moved the arbitrator on this 
oertlfloate to end compensation, & the 
workman lodged a minute averring 
that the oertlfloate was ultra vires of the 
medloal referee. In respect that the 
finding that the Incapacity was due 
not to the aooident but to negleot of 
exercise was (1) not a medloal question, 
Sc (2) pronounoed upon insufficient 


evidenoe. The workman averred that 
he had been taking exercise under the 
advice Sc care of his own doctor, Sc 
that that fact had not been disclosed 
to the referee. The arbitrator refused 
in hoc statu to end compensation Sc 
allowed the workman a proof of the 
averments in his minute. The em- 
ployers appealed : — Held : proof was 
lnoompetent, & compensation ought 
to have been ended, in respect the 

S ueation whether the incapacity was 
ue to the aooident or to neglect of 
work or, failing work, exercise, was 
intra fines compromissi ,• Sc there was no 
reason to doubt the sufficiency of the 
data upon whioh the medical referee 
decided it. The proper time for the 
workman to state that he had been 
taking exercise under his own doctor’s 
orders was when the remit was made, 
or at latest before the ref ere*. Appeal 
allowed. — Campbell v. Moore & Co., 
ltd., [1033] S. C. 564 ; 26 B. W. C. C. 
Supp. 46. — SOOT. 

8058 xviii. .] — A miner injured 

his left ankle, Sc received compensa- 
tion as for total incapacity for a few 
months. In Jan. 1933, the workman 
& his employers presented a joint 
minute to the Sheriff -Clerk asking for 
a medloal reference. The employers 
averred in the application that the 
claimant was “ fit for light work so 
far as the aooident is concerned,’* & 
the workman maintained that he was 
unfit for any work. On Jan. 28, 1933, 
the Sheriff -Clerk remitted to the 
medical referee to 44 give his certificate 
as to the condition of [the workman] 
Sc his fitness for employment ... Sc 
whether or to what extent the in- 
capacity of [the workman] is due to 
the aooident.** On Feb. 4, 1033, the 
medical referee oertifled, inter alia , as 
follows : " (1) ... His condition* is 

such that he is not at present flt for 
any work. . . . (2) The incapacity . . . 
Is not due to the accident, but to 
his persistently retaining the foot 
In bad position 8c refusing to put 
down in norma] way. ..." The em- 
ployers thereafter moved the ct. to 
end compensation, Sc the workman 
lodged a minute asking for an award in 
respect of total incapacity. He averred 
that he had been receiving competent 
medical treatment, & had followed hla 
doctor's advice. He asked for proof 
of those averments. The arbitrator 
having refused in hoc statu to end com- 
pensation Sc allowed a proof of the 
workmen's averments, the employers 
appealed : — Held : in view of the aver- 
ments of the joint application for a 
reference, the referee's finding that the 
incapacity was not due to the accident 
was ultra • fines cornpromissi, Sc the 
arbitrator was entitled to refuse in hoc 
statu to end compensation. Sc to allow 
the workman a proof of his averments 
as to his reasonable oonduot under hla 
own doctor's advice. Appeal dis- 
missed. — M*Neilly v, Archibald Rus- 
sell, Ltd., [1933] 8. a 647 $ 26 
BTw. C. 0. Bupp. 74. — BOOT. 

3058 xix. -In the oouroe of 

arbn. proceedings between a miner Sc 
his employers, a colliery oo v the 
medical referee reported that the 
workman, whose left hand had been 
rendered permanently useless as the 
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result of an injury by aooident In the 
course of his employment, was capable 
of acting ae a supervisor at the picking 
tables. The co. accordingly gave the 
workman employment as a supervisor, 
paying him at the same time com- 

S ensation as for partial Incapacity ; 

ut subsequently dismissed him on the 
ground of inefficiency through failure 
to give proper attention to nis work. 
Thereupon the workman, who denied 
this allegation, claimed compensation 
as for total incapacity. The arbitrator 
found that it was not proved that the 
workman had failed to take reasonable 
advantage of the employment offered, 
& awarded compensation as for total 
incapacity, proceeding on the view 
that the effect of weather conditions 
upon the workman’s injured hand 
might make work at the picking tables 
unsuitable for him : — Held : the cir- 
cumstances in which the specified 
work fell ta be performed must be 
presumed to have been in the con- 
templation of the medical referee 
when he made his report, whioh was 
final & conclusive on the matter ; Sc. 
accordingly, the arbitrator was not 
entitled to award compensation ae for 
total Incapacity. — Mooney v. Wil- 
liam Baird & Co., [1937] 8. O. 1. — 
BOOT. 


3053 xx. .] — A workman sus- 
tained an injury by accident to his 
back. He was paid compensation, at 
first for total, & later for partial, 
incapacity. Following upon the acci- 
dent, the workman wore a spina] brace 
as a support. A dispute having arisen 
as to the extent to which the con- 
tinuance of incapacity was due to the 
accident, a remit was made to the 
medical referee to report as to whether, 
& to what extent, the incapacity was 
due to the accident. The referee 
having reported that 50 per cent, of 
the incapacity was due to the accident 
& 50 per cent, to the workman’s lack 
of effort due to his failure to discard 
the brace, the workman moved for a 
proof quoad, the finding by the medical 
referee in so far as relative to the 
avisability of the discarding of the 
brace. The workman averred that, 
in continuing to wear the brace, he 
was following the advice of his own 
doctors, & that, on the one occasion 
on which he had dispersed with it, 
he had collapsed. The arbitrator 
having refused the motion fpr a proof : 
— Held : the certificate of the medical 
referee that 50 per cent, of the work- 
man’s incapacity was due to want of 
effort did not raise a question of the 
reasonableness of his oondfact, but 
involved a purely medical question 
of estimating the proportion of in- 
capacity due to the accident, on which 
question the medical referee was final. 
— Tait v . Plean Colliery Co., [1938] 
S. C. 555.— BOOT. 

8058 xxi. ,] — The employers of 

an Injured workman, who had been 
employed underground In a coal mine 
Sc who had been receiving compensa- 
tion from his employers at first for 
total incapacity Sc afterwards for 
partial incapacity, applied for a further 
reduction in his compensation, Sc the 
matter was remitted to a medical 
referee. The referee oertifled that the 
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8055. Add. Annotation*: — Apld. Pullen v. Entho- 
ven (1927), 20 B. \V. 0. 0. 248. Consd. 
Kilbane v. Whitehaven Colliery Co. (1933), 
26 B. W. 0. 0. 70. Retd. Bodkin v. Man- 
chester Collieries, Ltd. (1932), 25 B. W. C. C. 
262 i White v. Carlton Main Colliery Co. 
(1934), 27 B. W. 0. C. 194 ; Moore v. Wailsend 
& Hepburn Coal Co. (1935), 28 B. W. C. C. 
174. 

3055a. .] — There being disagreement between 

the medical advisers of a workman & his 
employer, respectively, as to the condition 
& fitness for employment of an injured 
workman in receipt of compensation, the 
matter was by consent referred to a medical 
referee, who certified that the workman 
was suffering from an inflammatory condition 
due to the original accident, & was thereby 
totally incapacitated from work. A year 
later a similar disagreement arose, & the 
matter was again referred to the medical 
referee, who gave a similar certificate. Three 
years later, the employer having ceased to 
pay compensation, the workman applied for 
resumption of the weekly payments. At the 
arbn. the medical evidenoe called on behalf 
of the employer was to the effect that the 
workman had been suffering from some 
considerable time from osteitis fibrosa which 
was the principal cause of the incapacity & 
in no way due to the accident. On that 
evidence the county ct. judge made his 
award for the employer. The workman 
appealed on the ground that he had all along 
suffered from the same condition which had 
been conclusively found by the nedical 
referee to have resulted from the accident, 
& therefore could not now be said to be due 
to other causes : — Held : the county ct. 
judge not having given reasons for his judg- 
ment, & it being doubtful whether he had 
applied the principle set out in Cauldon 
Potteries , Ltd. v. Johnson , No. 3821a, post , 
there must be a new trial. — Dunn v. Dorman, 
Long & Co., Ltd. (1933), 20 B. W. C. C. 593, 
C. A. 

3056a. .] — Appct. was in receipt of a weekly 

S ayment on account of injuries received in 
le course of his employment. The employers 
gave notice of termination of the weekly 
payment, on the ground of recovery as 
certified by their doctor. The workman 
replied with a counter-certificate of his 
doctor. The matter was submitted to the 
medical referee, who certified that the man 
was fit for most forms of work. The em- 
ployers ceased making the weekly payments, 
& the workman appealed to the county ct. 
judge as to the effect of the certificate. The 
judge, sitting with the same medical referee 
as assessor, who explained his certificate as 


being one of complete recovery, held the 
man was fit for work on the date when com- 
pensation ceased, but awarded compensation 
from the date of cessation of the weekly pay- 
ment to the date of his award : — Held : (1) 
compensation was not payable after in- 
capacity had ceased; (2) the certificate of 
the medical referee was sufficient & con- 
clusive. — Pullen v. Enthovbn & Son (1927), 
20 B. W. 0. O. 248, 0. A. 

3056b. .] — In a reference to a medical referee 

made under Workmen’s Compensation Act, 
1925 (c. 84), s. 19 (2), the medical referee 
certified that the workman was fit to resume 
his ordinary occupation, but described it as 
being something different from what in fact 
it had previously been. The county ct. judge 
refused to treat the certificate as conclusive, 
& received evidence as to the nature of the 
respective occupations, the parties having 
objected to the certificate being sent back 
to the medical referee for explanation or 
correction : — Held : the certificate being 
ambiguous was not conclusive, & the parties 
having refused the opportunty of the 
ambiguity being explained by the medical 
referee, the judge was entitled to hear the 
evidence tendered & act upon it. — Austin 
v. Partington Steel & Iron Co., Ltd. 
(1928), 21 B. W. 0. 0. 1, 0. A. 

Annotation : — Consd. Morgan & <)o, v. Thomas, fl038] I 
All K. R. 690. 

3056c. .] — A stoneman in a colliery was 

certified by a medical referee to be suffering 
from miners’ nystagmus, & unable to do 
work which involved stooping. The county 
ct. judge, after hearing evidence, interpreted 
that certificate as meaning that the workman 
was unable to do work which involved con- 
tinuous stooping, such as his old employment 
necessitated, & made an award on the basis 
of partial incapacity j — Held : the judge 
had properly treated the certificate as con- 
clusive, & interpreted it rightly, & was 
justified in hearing evidence as to the amount 
of stooping that would incapacitate the man 
in order to make an award for the proper 
compensation. — Taylder v . Lambton, Het- 
ton & Joicey Collieries, Ltd. (1928), 21 
B. W. C. C. 115, 0. A. 

3056d. As to possibility of recurrence.] — A 

medical referee, to whom a dispute as to the 
condition of a workman who had sustained 
injuries by accident arising out of & in the 
course of his employment had been referred 
under Workmen’s Compensation Act, 1926 
(o. 84), s. 19, after giving two certificates 
of partial recovery, certified that in his 
opinion the workman had completely 
recovered from the accident & was fit for 
his ordinary work : — Held : the medical 


workman was fit for any form of work 
on the surface, but had not wholly 
recovered from the Injury by accident ; 
that his incapacity was largely due 
to his mental attitude; Sc that only 
25 per cent, of the incapacity was due 
to the accident. The arbitrator, upon 
the motion of the workman, allowed a 
proof on the question whether the 
workman’s mental attitude was caused 
by the injury. This determination 
was recalled on appeal, on the ground 
that, to allow each a proof would open 
the way to an attempt to contradict 
the referee's certificate by leading 


evidence to show that the incapacity 
due to the mental attitude was really 
due to the accident, & the case was 
remitted to the arbitrator. On the 
remit no evidence was led by either 
party as to how far the percentage 
of Incapacity attributed by the referee 
to the accident related to the work- 
man’s Incapacity to work underground. 
In thereafter making his award the 
arbitrator applied the percentages 
previously fixed by the referee ; — 
Held : the fact that the workman's 
physical incapacity was only partly 
doe to the accident did not necessarily 
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mean that the Incapacity so caused was 
not sufficient in itself to account for 
his defect in wage-earning capacity, & 
accordingly the arbitrator must assess 
compensation in the light of a further 
report from the medical referee on 
the question whether the 25 per cent, 
of the incapacity due to the accident 
would or would not of itself prevent 
the workman from any other than 
surface work : case remitted to 
arbitrator with a direction to remit 
to the medical referee. — Flookhaht r. 
Epinbukoh Collieries, Ltd., 11939J 
S. C. 52. — SCOT. 
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referee must be taken to have directed his 
mind, not merely to the condition of the 
workman at the moment, but to the possibility 
of a recurrence of incapacity, A that his 
certificate was final A conclusive. 

Where, therefore, upon an application by 
the employer to end the compensation, the 
workman lodged a minute informing the ct, 
that skiagrams taken since the last certificate 
of the medical referee had disclosed con- 
ditions not apparent on external examination, 
A that there was a reasonable probability 
of a recurrence of incapacity : — Held : it 
was not competent to the arbitrator, or, 
failing him, to the appellate ct., to direct 
an inquiry into the facts set forth in the 
minute, A that the only course open to the 
arbitrator was to end the compensation. — 
Wilsons A Clyde Coal Co. v. Burrows, 
[19291 A. 0. 651 ; 98 L. J. P. C. 161 : 141 
L. T. 594 ; 46 T. L. R. 015 ; 22 B. W. 0. C. 
430, H. L. 

Annotations: — Consd. Connor v. Cadzow Coal Co.. 11982) 
A. C. 1 ; Penrikyber Navigation Colliery Co. v. Edwards, 
11933] A. O. 28 Hamilton v. Kinneil Cannel & Coking Coal 
Co. (1932), 25 B. W. C. O. Supp. 81. Folld. Moore v. 
Wallsend & Hepburn Coal Oo. (1935), 28 B. W. C. C. 174. 
Comd. Hichams v. Goskar, [1937] A. C. 304. Reid. 
Meeoban v. Baird & Co. (1932), 25 B. W. 0. C. Supp. 1. 

8056e. .] — A puller-up at a coal pit lost 

the index finger of his left hand while at 
work in Aug. 1933. He received com- 
pensation at 30s. a week u vtil Jan. 1934, 
when a notice was served on him under 
sect. 12 (3) of his employer’s intention to 
reduce the compensation to 7s. Qd. The 
workman served a counter-notice A the 
• matter was referred to a medical referee who 
in Feb. 1934, certified as follows : “ (1) The 
condition of the said Joseph Moore is as 
follows : He has recovered from the amputa- 
tion of the left index finger A is fit for his 
ordinary work as 1 puller-up * ; (2) the 

incapacity of the said Joseph Moore has 
ceased.” On this certificate the employer 
ceased payment. On Mar. 7, 1934, the work- 
man returned to work but left on the same 
day on the ground that he was unable to do 
it. In May, 1934, he applied to the county 
ct. for resumption of compensation. The 
county ct. judge held that the medical 
referee’s certificate was one of complete 
recovery A that it was impossible for him to 
award compensation. No declaration of 
liability was made or asked for. In Dec. 
1934, the workman underwent an operation 
on his hand A in Jan. 1935, made a fresh 
application for compensation. The county 
ct. judge on this occasion held that the certi- 
ficate of Feb. 1934, did not deal with future 
probabilities A awarded the workman com- 
pensation for partial incapacity. The em- 
ployer appealed : — Held : the county ct. 
judge having given his decision in May, 
1934, on the meaning of the medical referee’s 
certificate, but finally determined the matter 


A: could make no further award. Appeal 
allowed. — M oore u. Wallsend A Hepburn 
Coal Co., Ltd. (1935), 28 B. W. C. C. 174, 
C. A. 

8057a. What amounts to ambiguity.] — 

Evans (Richard) A Oo., Ltd. v. Gilbie, 
No. 3541a, post. 

3057b. .1— -Austin v . Partington Steel 

A Iron Co., Ltd., No. 3050b, ante . 

3057c. What amounts to.] — A medical referee 

certified that a workman was fit for work 
as a stevedore, or *at any other form of 
unskilled labour, but that occasionally in 
actions where a particularly strong grip 
was necessary ho would be working at a small 
disadvantage as compared with his con- 
dition before the accident. The county ct. 
judge, contrary to his own opinion that the 
man was not fit for work as a stevedore, held 
that the certificate was conclusive against 
the workman : — Held : the certificate was 
unambiguous A there was no misdirection. — 
Montgomery v. General Steam Naviga- 
. TION Co., 1/td. (1929), 22 B. W. C. C. 48, 
. C. A. 

3057d. Remit for fresh certificate.] — A work- 

man suffered an accident which caused dis- 
location of the right shoulder. Compensation 
was paid by the employer at first for total A 
then, on the return of the workman to light 
work, for partial incapacity. Notice to 
terminate was then given under sect. 12, A 
the matter proceeded by reference to the 
medical referee who certified that there was 
no disability except for a permanent liability 
to recurrent dislocation. The certificate 
ended with the words : “ The incapacity 

consists entirely in the liability to recurrence. 
He is fit for his present employment with the 
proviso that the dislocation may recur at 
any time, however light the work.” The 
workman claimed that the effect of this 
certificate was that he was totally incapaci- 
tated : the employer claimed that it entitled 
the workman to no more than a declaration 
of liability. The county ct. judge made an 
award of compensation for partial incapacity. 
The employer appealed : — Held : the certi- 
ficate was ambiguous, the medical referee 
having failed to state in precise terms his 
answer to one of the questions referred to 
him, namely, the kind of employment for 
which the workman was fit. 

Appeal allowed. Matter remitted to 
medical referee for fresh certificate. — Riley v. 
Bickershaw Collieries, Ltd. (1937), 30 
B. W. C. C. 155, C. A. 

3057e. .] — A driver of a steam truck was 

on Jan. 12, 1935, totally incapacitated as a 
result of the bursting of the boiler. Liability 
was admitted A compensation paid by the 
employer. On Sept. 27, 1935, a iftedical 
referee to whom the matter had been referred 
under sect. 19 certified that the workman’s 


8057 I. Ambiguous report — Duty of 
(udoe to clear. ] — Employers, who had 
been paying compensation to a 
labourer In roapect of an Injury to hlB 
eye. served upon him a medical certifi- 
cate to the effect that he bad recovered ; 
&, no oounter-oerttflcate having been 
received from him. they stopped pay- 
ment of compensation on Apr. 5, 1927. 
In a subsequent application by the 
workman to have a memorandum of 


agreement recorded, the arbitrator, 
on the application of the employers, 
made a remit to a medical referee. 
On Feb. 2, 1928, the referee reported 
that the workman's condition was such 
that he was not ° at present " debarred 
from doing labouring work. The 
arbitrator granted warrant to reoord 
the memorandum, but suspended com- 
pensation as from Apr. 5, 1927, until 
the further orders of the Ct. : — 
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Held : the arbitrator was not entitled, 
on the evidenoe before him, to suspend 
compensation as from Apr. 5,1927, A, 
in view of the circumstances disclosed, 
the capacity of the workman as 
between Apr. 5, 1927, A Feb. 2. 1928, 
should be inquired Into by the 
arbitrator rather than by a further 
remit to the medioal referee. — M*L el- 
us e. Thobbuhn A Son, [1929] 8. O. 
Ct. of Sees.) 34. — SCOT. 
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condition was a purely nervous one, that 
he should be given light work & would be fit 
for full work in two months* time. The 
employer then re-employed the workman at 
light work, paying him reduced compensa- 
tion. The matter was again referred to the 
same medical referee, who on Feb. 20, 1936, 
certified that the scar had almost disappeared, 
that the workman could walk seven miles a 
day, that apart from this he could find no 
cause for incapacity & that he did not think 
that slight weakness of the legs would inter- 
fere with the workman driving. The certi- 
ficate concluded, “ the incapacity of William 
James Staff has in my opinion ceased.” On 
this certificate the employer ceased to pay 
compensation. The workman filed an 
application for arbn. & in his answer the 
employer referred to the two certificates of 
the medical referee & contended that the 
county ct. judge had no jurisdiction to hear the 
arbn. On this preliminary point the county 
ct. judge held that the second certificate 
was unambiguous & conclusive & refused to 
hear the arbn. The workman appealed : — 
Held : the medical referee was bound by 
sect. 19 (3) to certify both as to the con- 
dition of the workman & his fitness for 
employment, & in this case had only certi- 
fied as to his fitness for employment. The 
matter must therefore be sent back to the 
medical referee to certify as to the workman’s 
condition by following the directions on the 
appropriate form as set out in the sched. to 
the regulations as to medical referees. 
Appeal allowed. Matter remitted. -Staff 
v. Fbeeguard Bros. (1937), 30 B. W. C. C. 
384, C. A. 

3057f. Ambiguous certificate — Duty of Judge.]-— 
Appcts., who had been paying reap, com- 
pensation in respect of an injury, applied for 
a medical reference. The medical referee 
granted a certificate which was ambiguous : — 
Held : (1) a judge, although he has power to 
do so, is under no duty to remit an ambiguous 
certificate to the medical referee for explana- 
tion ; (2) if a certificate is ambiguous, it is 
wholly bad, & even an unambiguous portion 


cannot be conclusive evidence of matters 
certified therein. Morgan & Co. v. Thomas, 
[1938] 1 All E. R. 696 j 82 Sol. Jo. 273 ; 31 
B. W. C. C. 47, C. A. 

3058a. No Injustice caused, 1 — The 

registrar of a county ct. made an order under 
. 1925 Act, s. 19 (2), referring a dispute to a 
medical referee. The application to the 
registrar had been made by the employers 
ex parte without notice to the workman 
contrary to the provisions of Workmen’s 
Compensation Rules, r. 57 (2). On appeal, 
all parties being then before him, the judge 
confirmed the order & dismissed the appeal 
on the grounds that the merits of this case 
required a reference to the medical referee 
& no injustice had been caused by the failure 
to comply with the rules : — Held : the judge 
had power, under County Ct. Rules, Ord. 64, 
r. 24, to deal with the matter in this way. 
Appeal dismissed. — R ixon v. Ashford 

Hospital Trustees (1931), 24 B. W. C. 0. 
518, 0. A. 

3058b. Reference by consent — Functions of regis- 
trar.] — The functions of a county ct. registrar 
in connection with a reference to a medical 
referee under the Workmen’s Compensation 
Act, 1925 (c. 84), & the Workmen’s Com- 
pensation Rules, 1926, are purely ministerial. 
He has no jurisdiction to consider whether 
the questions put to the medical referee have 
been properly answered, or to remit the 
certificate for further answer. — Burgoyne v. 
Rose Bridge Colliery Co., Ltd., [1936] 2 
K. B. 1 ; [1936] 1 All E. R. 743 ; 105 L. J. 
K. B. 532 ; 155 L. T. 7 ; 52 T. L. R. 435 ; 80 
Sol. Jo. 322 ; 29 B. W. 0. 0. 80, C. A. 

Annotation : — Reid. Hill v. Ladyshore Coal Co. < 1 030). Ltd., 
[1936] 3 All E. R. 299. 

3059. Add. Annotations: — Consd. Somerville v. 
Barclay Curie (1926), 19 B. W. O. C. 636 ; 
Penman v. Caprington & Auchlochan Col- 
lieries (1926), 19 B. W. C. C. 604. Refd. 
Lafferty v. Darngavil Coal Co. (1920), 20 
B. W. C. C. 671 ; Catton v. Ashwell & Nesbit, 
[1928] Ch. 484 ; Dugdale v. Johnson & 
Phillips, Ltd. (1931), 24 B. W. C. C. 502. 


3060 i. How jar certificate con- 

clusive .) — A workman sustained an 
Injury by accident necessitating: am- 
putation of his left index finger. He 
was paid compensation, at first for 
total, & later for partial, incapacity. 
In the oourse of a medical reference 
a remit was made to a medical referee 
tor report (a) whether the workman 
bad wholly or partially recovered from 
the effects of the accident, & If neces- 
sary; the kind of work for which he was 
fit, k (6) whether, or to what extent, 
his Incapacity was due to the accident. 
The referee having reported (a) that 
the workman was fit for any work 
which did not involve gripping, & 
that his hand required use, & (b) that 
his Incapacity was due to want of use 
& effort, the employers moved for 
termination of compensation. The 
workman thereupon lodged answers 
in which he averred that he had, on 
the advice of his medical practitioner, 
used his hand in all reasonable ways. 
& that, in spite of such use, he was still 
partially incapacitated. The arbitrator 
having allowed a proof of the work- 
man's averments : — Held : the re- 
feree’s statement in his report that the 
workman’s incapacity was due to want 
of use Sc effort did not raise any 
question as to the reasonableness of 
the workman’s conduct, but involved 


t purely medical question upon which 
he referee was final ; & the arbitrator 
tad, accordingly, misdirected himself 
□ allowing a proof. & should have 
ermlnated the compensation. — Ross 
i. Makor Powis Coal Co., [1936] 
5. C. 77.— SCOT. 

Bg. Duty to consider medical report o / 
)orhman .)~ On Oct. 29, 1931, a work- 
nan applied for a medical reference In 
,rbn. proceedings pending between him 
i his employers. The arbitrator re- 
used the application, but that refusal 
vas reversed on appeal, & in Oot. 1932 
ihe Sheriff-Clerk remitted to the 
nedical referee. The referee refused 
,o consider a medioai report obtained 
jy the workman on Sept. 20, 1932, 
;hat Is, after his application, wbJoh 
lad not been included amongst the 
irodnctions sent to him by the Sheriff - 
}jerk with the reference. The medioai 
•eferee having certified the workman 
it for his ordinary work, the employers 
nored the arbitrator to end compensa* 
don. The workman lodged objections, 
m the ground, inter alia, of the referee’s 
•efusal to consider the report afore* 
nentionbd. The arbitrator having 
mded compensation, the workman 
ippealed. fn all the oircumstanoes of 
,he case the appeal was dismissed. — 
SfVooTV. KinoXST* Co., Ltd. (1933), 
26 B. W. C. C. Supp. 08. — 80OT. 
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«k. Irreoularilie* in reference — Effect. 
— On Jan. 19, 1934, employers applied 
for a medioai reference as to the con- 
dition of an injured workman. On 
Jan. 30, the workman not opposing, 
the matter was referred to the medical 
referee, who certified on Fob. 9 that the 
workman had recovered from his injury 
& was fit for hia ordinary work. The 
employers thereupon lodged a minute 
moving the arbitrator to end compensa- 
tion. The workman lodged answers 
stating that the procedure in the 
medical reference had been bad, & that 
the reference was null & void. He 
averred that on Jan. 2.0, 1934, at the 
request of the employer, he had sub- 
mitted himself for X-ray examination 
to a doctor named ; that the X-ray 
plate & a report upon it had been 
furnished to the employers ; that they 
were bound to lodge that plate & 
report along with their application for 
a reference ; & that tney had not 

done so. It was later agreed that the 
plate had been sent by the employers 
to the medical referee on Feb. 0, but 
that the report had not been sent. 
The arbitrator having ended compensa- 
tion, the workman appealed ; — Held : 
in respect of the Irregularities In the 
reference the arbitrator waa not en- 
titled to end compensation. Further, 
the X-ray plate had not been lodged. 

08 * 
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8061. Add. Annotation*: — Consd. Penrikyber 

Navigation Colliery Co* v. Edwards, [1933] 
A* C. 28. Held. Lewis v. Tredegar Iron & 
Coal Co. (1929), 22 B. W. C. 0. 208 ; Hands 
v. Great Western Colliery Co. (1930), 23 
B. W. C. C. 477 ; Timmins v. Brodsworth 
Main Colliery Co., [1934] 2 K. B. 301. 

8061a. .] — A miner was certified in 

Deo. 1925, as suffering from miner’s 
nystagmus, A was paid compensation. In 
Aug. 1926, the employers stopped com- 
pensation after serving notice under Work- 
men’s Compensation Act, 1925 (c. 84), s. 12, 
on the ground that the workman no longer 
suffered from the disease. A counter-notice 
having been served, the issue was referred 
by the registrar to the medical referee, who 
certified that the workman was totally 
incapacitated, but that such incapacity was 
due to other causes than nystagmus. On an 
application by the workman for an arbitration 
in Jan. 1929, evidence was tendered that 
nystagmus had once more become active, 
but the employers raised the preliminary 
objection that the medical referee’s certificate 
was conclusive against the workman, & 
destroyed the effect of the certifying Burgeon’s 
certificate of Dec. 1925. The county ct. 
judge upheld the objection & made an order 
dismissing the application for arbitration. 
TJhe workman appealed : — Held : the certifi- 
cate of a medical referee being only con- 
clusive as to the matters therein certified, 
& miner’s nystagmus being a recurrent 
disease, the certificate was not of itself a 
bar to the claim of the workman for com- 
pensation, & it was for the county ct. judge 
to decide whether there had been in fact any 
recrudescence of the original disease. — 
Lewis v. Tredegar Iron & Coal Co. (1929), 
22 B. W. 0. O. 268, C. A. 

Annotations : — Reid. Hands v. Great Western Colliery Oo. 
(1930), 23 B. W. O. O. 477 : Penrikyber Navigation Col- 
liery Co. v . Edwards, (1933] A. C. 28 ; Holmes v. Kaye, I 
Son Sc Oo. (1934), 151 L. T. 83. I 


3061b. .] — A certifying surgeon certified 

that a workman was suffering from dermatitis 
produced by dust or liquids A that the dis- 
ablement commenced on Nov. 28, 1935. 
The employer appealed to the medical referee 
who, on Jan. 6, 1936, dismissed the appeal & 
certified that the workman “ is not now 
suffering from dermatitis produced by dust 
or liquids.” The medical referee made no 
finding as to probability of recrudescence or 
as to increased susceptibility. The employer 
paid compensation for the period from Nov. 
28, 1935, to Jan. 6, 1936. In Sept, another 
certifying surgeon certified that the workman 
was Buffering from dermatitis produced by 
dust 6r liquids & that the disablement com- 
menced on Sept. 1, 1930. The employer 
appealed to the same medical referee who 
dismissed the appeal & certified that the 
workman ” is still suffering from dermatitis 
produced by dust or liquids & is thereby 
disabled from earning full wages at the work 
at which he was employed & I fix Nov. 28, 
1935, as the date on which the disablement 
from the said disease commenced ” : — Held : 
. the first certificate of the medical referee was 
# not conclusive as to recovery & there was no 
inconsistency between the two certificates. — 
Scruttons, Ltd. v. Radonioich (1937), 81 
Sol. Jo. 611 ; 30 B. W. C. C. 303. 

3061c. .] — A scrap-cutter sustained an 

accident to his foot while at work. „ He was 
paid full compensation until the employers 
served notice to terminate the payments, 
enclosing a certificate by their doctor to the 
effect that the workman was fit for his old 
work. The workman’s doctor having given 
a counter-certificate, the matter was referred 
to a medical referee on the question of the 
workman’s fitness for employment as a 
scrap-cutter. The medical referee certified 
that the workman had partially recovered & 
was fit for light labouring work not entailing 
heavy lifting but did not deal with his fitness 


8c could not have been lodged, &b a 
production by tbe employers at their 
application, in terms of tbe Act of 
Sederunt, at could not be classed as a 
“ statement *’ in terms of the Regula- 
tion. Appeal allowed. — Bain v. 
Spiungbank Quarry Co., Ltd., 11935] 
S. O. 6 ; 27 B. W. O. O. Supp. 89.— 
SOOT. 


im. IHoht of employer to reference — 
Notwithstanding common law action by 
worknum.y--Qn Nov. 16, 3982, a 

•tripper sustained injury during the 
course of hie employment in a colliery, 
being burned by an explosion which 
occurred there. On Nov. 24, 1982, he 
gave his employers “ notice Sc claim ” 
at common law, under the Employers* 
Liability Aot Sc under the Workmen's 
Compensation Act. On July 13, 1933, 
the employer* applied to the sheriff - 
clerk for a medical reference, alleging 
that they had paid the workman com- 
pensation under the Aot. On July 28, 
1933, the workman raised an action at 
common law ixf the Ct. of Session 


against tbe employers, & on Aug. 1, 
1933, he lodged objections to the 
employers* application for a medical 
reference, on the grounds that be bad 
not accepted compensation under tbe 
Aot Sc that he had raised a common 
law action. The sheriff -clerk on 

appeal, the Sheriff -Substitute, as arbi- 
trator, refused the application for a 
medical reference. The employers ap- 
pealed : — Held : the raising of an 
action at common law by the workman 


did not bar the employers, a claim 
under the Aot having been served upon 
them, from obtaining a medical 
reference, the certificate in which 
might be useful at a future date. 
Appeal allowed. — Rae v, Dunlop & 
Oo., Ltd., [1934] 9. O. 438 ; 37 B. W. 
O. O. Supp. 85.— SOOT. 


.] — A mine-worker, 

_ sixteen, was injured on Nov. 3, 
1932. Very shortly after the accident 
he obtained a certificate from an 
infirmary & gave it to his brother to 
enable him to obtain money from his 
employer*, which his brother in fact 
did obtain for some weeks, Sc the work- 
man himself for a few weeka thereafter. 
In Jan. 1933, the workman stopped 
oolleotlng these payments Sc on Jan. 5, 
by his solra., intimated that he in- 
tended to claim damages at common 
law. On Mar. 30 Sc June 26, 1933, the 
workman submitted himself to medical 
examination at the instance of the em- 
ployers. On June 12, 1933, the work- 
man raised an action ,at oommon law 
in the Ot, of Session oonoludlng for 
damages against his employer* in 
respect of us injury of Nov, 3, 1932. 
At no time did he make a claim under 
the Workmen’s Compensation Aot. 
On July 3, 1933, the employers .pre- 
sented an application in the Sheriff Ct. 
for a medical reference under the Aot, 
the application being accompanied by 
the two medical reports above men- 
tioned. The workman lodged objec- 
tion to the application on the grounds 
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(a) that there was no agreement to pay 
or reoeive compensation under the 
Aot, Sc (6) that proceedings at oommon 
law were pending in the Ct. of Session. 
The Sheriff-Clerk repelled the objec- 
tions Sc allowed the reference. The 
workman appealed to the arbitrator. 
In the appeal, the employers amended 
their application to the effect of deleting 
their averment that compensation had 
been paid under the Act, as that matter 
was at that time sub fudioe In the Ct. of 
Session. The arbitrator refused the 
appeal. Sc the workman appealed to -the 
Ot. of Session : — Held : notice of an 
aooident having been given by the 
workman by service of the writ in the 
oommon law action, the employees 
were entitled to insist under sect. 17 on 
a medical examination, & the fact that 
the common law action was raised 
after the expiry of the statutory period 
was not a bar to the employera* applica- 
tion for a medical reference, in respect 
that the workman still had contingent 
rights under the statute, the assertion 
of which the employers were entitled 
to anticipate. Appeal dismissed. 

Opinions reserved on the question 
whether, if notice of the accident had 
not de facto been given by the workman, 
the employers' independent knowledge 
of the aooident would have entitled 
them to make the application, on the 
ground that necessity of giving notice 
under the Aot had been dispensed with. 
— O’Donnell v. Browniesid* Coal 
Oo.,Ltd. (No. 2), [1936] S. O. 41 ; 27 
B. W. O. O. Supp. 116. — 60OT« 
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for scrap-cutting. The workman was given 
light labouring work but ceased work after a 
short time & then, after arbn. proceedings 
had been begun by him, offered to try his 
old work. He claimed weekly payments of 
compensation until he resumed his old work 
' & thereafter a declaration of liability. The 
county ct. judge expressed agreement with 
the view of the employers’ doctor given in 
evidence before him that the workman had 
been fit for his old work at the date of the 
first certificate & found that, although the 
workman had been given unsuitable work 
after the issue of the medical referee’s corti- ' 
ficate, he had since demonstrated his ability 
to do his old work which was eminently suit- 
able & consistent with the class of work 
indicated by the medical referee. He there- 
fore made his award in favour of the 
employers, & refused a declaration of lia- 
bility. The workman appealed. On appeal 
it was argued on behalf of the employers that 
the medical referee’s certificate was defective 
on the ground that it did not deal with the 
question referred to him : — Held : the 

referee’s certificate not having been ques- 
tioned at the hearing, it was not open to the 
employers on appeal to contend that it was 
defective. The certificate was conclusive & 
the county ct. judge had wrongly enter- 
tained the evidence of the employers’ doctors 
contradicting the certificate. The matter 
must accordingly be remitted for a new trial 
on all issues. 

Appeal allowed. Order for new trial by 
another county ct. judge. — Mocmmos v. 
Whitehead Iron & Steel Co., Ltd. (1988), 
31 B. W. C. C. 382, C. A. 

3062a. Copy ol medical certificate — Statutory 

requirements not complied with.H-A collier 
was injured while working & a big toe was 
amputated in consequence. After paying 
full compensation for a time & then part 
compensation, the employers proceeded under 
Workmen’s Compensation Act, 1926, e. 12, 
& gave notice of termination of payments. 
A copy of the medical adviser’s certificate as 
to workman’s condition supplied with the 
notice contained nothing that was not in the 
original certificate, but omitted various 
matters included therein. The medical 
referee certified the workman as fully 
recovered & payments were terminated. 
Renewed trouble appeared at the seat of the 
amputation, shortly afterwards, & the work- 
man applied for & obtained an award of com- 
pensation from the county ct. The em- 
ployers appealed on the ground that the 
medical referee’s decision was conclusive & 
binding, & the county ct. had no jurisdiction 
to inquire into the matter. A preliminary 
objection against the appeal was taken on the 
ground that the omissions in the copy medical 
certificate, served on the workman, were 
contrary to the express terms of sect. 12 (3), & 
that it & all subsequent proceedings based 
on it were a nullity : — Held : the omissions 
in the copy of the certificate of the em- 
ployers* doctor were contrary to the express 
provisions of Workmen’s Compensation Act, 
1925, s. 12 (3), & all subsequent proceedings 
based upon it were invalid & a nullity. The 
appeal must therefore be dismissed & the 
parties left to take such proceedings as they 
might be advised. — Hill v. Ladtbhobb Coal 


Co. (1930), Ltd., [1936] 8 All E. R. 299 ; 155 
L. T. 667 ; 80 Sol. Jo. 874 ; 29 B. W. C. C. 
255, C. A. 

Annotations : — Could. Kilduff t>. Wilson, Coventry v. Wilson, 
[1 039 J 1 All E. R. 429. Reid. Llay Main Collieries, Ltd. 
v. Jones, [1939] 1 All E. R. 8. 

3062b. Validity of certificate.] — A workman 
suffered the amputation of a finger by reason 
of an accident arising out of & in the course 
of his employment & received compensation 
from his employer. In a medical certificate, 
a copy of which was served by the employer 
upon the workman together with notice of 
the employer’s intention to terminate the 
weekly payment of compensation then being 
made, it was stated that the workman had 
done light work periodically, that the 
stump of the amputated finger was well 
healed tS i healthy, & in his (the doctor’s) 
opinion the workman had got accustomed to 
the loss of the finger & was now fit to return 
to his normal employment. The original 
certificate was appended to a printed form 
bearing the name of the employer’s insurers 
<fe the name of the workman, but the certi- 
ficate did not contain the workman’s name & 
appeared to bear at its foot only the initials 
of the doctor’s name. The weekly payment 
having been terminated ten clear days after 
the service of the copy of this certificate, the 
workman applied for an interim award under 
rule 29a of the Workmen’s Compensation 
Rules, 1926, on the ground that tlie certifi- 
cate was a nullity & that the weekly payment 
had accordingly been terminated otherwise 
than in accordance with the provisions of 
sect. 12. The county ct. judge, having heard 
evidence from the doctor that what appeared 
to be his initials was in fact the doctor’s 
usual signature, held that the certificate was 
not a nullity & refused the workman’s 
application for an interim award. The 
workman appealed, & in answer to objections 
raised on his behalf to the validity of the 
certificate: — Held : (1) the certificate was 

one of total recovery ; (2) the certificate set 
out the grounds of the doctor’s opinion ; 
(3) the omission of the workman’s name was 
immaterial as there had never been any 
doubt between the parties as to whom the 
certificate referred ; (4) the fact that the 

insurers’ name appeared on the printed form 
was no evidence that the doctor who signed 
the certificate was not “ a duly qualified 
medical practitioner provided & paid by the 
employer ” as required by sect. 18 there- 
fore inferentially by sect. 12. 

Appeal dismissed. — B radshaw v. Garw- 
wood Hall Collieries Co., 1/td. (1939), 32 
B. W. C. C. 1, C. A. 

8068. Add. Annotation : — Diitd. Parker v. London 
Brick Oo. A Forders (1927 ),20B. W. 0. 0. 673. 

3074. Add. Annotation Folld. Lewis v. Cammell, 
Laird & Co. (1929), 22 B. W. 0. C. 410. 

3076. Add. Annotation : — Folld. Lewis v. Cammell, 
Laird & Co. (1929), 22 B. W. C. C. 410. 

3076a. .] — A stevedore earning 66s. a 

week injured bis knee on Mar. 14, 1928, & 
r emaine d totally incapacitated until Mar. 16, 
1929. He was then given light work, but 
left it on Aug. 1, 1929, stating that he was 
once more totally incapacitated. Corre- 
spondence followed between the representa- 
tives of the workman & the representatives 



Cues 8076a— 3088a. English and Empire Digest Supplement, 


of the employer ; in the course of this corre- 
spondence the latter repudiated the sugges- 
tion that the workman was totally incapaci- 
tated but eventually agreed to pay certain 
sums to the workman as compensation, 
partly in the form of a lump sum for arrears 
& partly in the form of weekly payments 
for the future. In accordance with this 
agreement the workman on Jan. 21, 1930, 
signed a receipt agreeing to accept the sum, 
“being weekly compensation at the rate of 
£1 a week from Aug. 1, 1929, to Jan. 23, 
1930.“ The wording of the receipt con- 
tinued : “ This weekly payment is to be 

continued during my partial disablement 
resulting from the accident in accordance 
with the provisions of the (Workmen’s Com- 
pensation) Act, the amount of any payment 
due during decreased partial disablement to 
be settled hereafter.” Weekly payments of 
£1 were paid to the workman under this 
agreement. On Nov. 6, 1930, the workman 
filed an original request for arbn. asking for 
compensation on the basis of total incapacity 
at 30s. a week from Aug. 1, 1929, & claiming 
the difference. The county ct. judge found 
that a binding agreement had been made 
between the parties as to the amount pay- 
able for partial incapacity, but on a finding 
that the workman was in fact totally in- 
capacitated, he held that, though there had 
been no change in the workman’s physical 
condition since Aug. 1, 1929, he could make 
an award for 30s. a week on the basis of total 
incapacity from that date, as the agreement 
did not purport to deal with anything but 
partial incapacity. On appeal by the em- 
ployer the Ct. of Appeal held that the agree- 
ment dealt with the question of the extent 
of the incapacity as well as with the rate of 
compensation, & the judge could not dis- 
regard the agreement that the man was in 
fact only partiallv incapacitated, which was 
binding. They allowed the appeal & set the 
award aside with costs. The workman 
appealed to the House of Lords : — Held : the 
agreement precluded the workman from 
claiming compensation on the basis of total 
incapacity between Aug. 1, 1929, & Jan. 23, 
1930, but it did not preclude him from 
applying for a review of tne weekly payments 
paid under the agreement for any period 
subsequent to Jan. 23, 1930, on proof of 
“ change of circumstances or knowledge " 
justifying such a review. The proceedings 
brought by the workman in the county ct. 
were misconceived & should have been by 
way of review & not by way of original 
arbn. Appeal dismissed with costs to 
applt. Declaration that order of Ct. of 
Appeal setting aside award to be without 
prejudice to light of Workman to apply for 
review of weekly* payments made after 
Jan. 23, 1930. — Smith v. Union Castle 


Steamship Co., Ltd. (1932), 26 B. W. 0. O. 
170, H. L. 

Annotation : — Refd. North's Navigation Co. (1880), Ltd. r. 
Batten (1933), 150 L. T. 186. 

3080a. .] — A potters' dust grinder was 

certified as being totally disabled by silicosis 
on Oct. 16, 1930, & he received compensation. 
On Nov. 30, 1931, a medical board certified 
that he was unfit for work, but that silicosis 
only partially contributed to his incapacity. 
The Scheme only providing for compensa- 
tion for total incapacity the employers ceased 
paying compensation from Dec. 31, 1931. 
The workman filed an application for arbn., 
which was heard & dismissed on Feb. 16, 
1933. On Jan. 4, 1933, the workman filed 
another application for arbn., claiming cond- 
ensation for total incapacity from Feb. 17, 
933. The employers raised the preliminary 
objection that the matter was res judicata . 
The county ct. judge held that the matter 
was not res judicata . The employers 
appealed : — Held : the cause of action was not 
the same as that in the proceedings which 
ended in the award given on Feb. 16, 1932, 
’ & therefore not res judicata . — Newman v. 

• Thynne (H. & G.), Ltd. (1933), 26 B. W. 
C. C. 390, C. A. 

3081. Add. Annotations : — As to ( 1) Apld. Dodd v . 
Oceanic Steam Navigation Co. (1928), 21 
B. W. C. C. 118 ; Tempus Shipping Co. v. 
Trott (1929), 141 L. T. 19. Extd. Hayter v. 
Southern Ry. Co. (1930), 100 L. J. K. B. 378 ; 
Winfield v. London, Midland & Scottish 
Railway (1931), 24 B. W. C. C. 168. Consd. 
Kilbane v. Whitehaven Colliery Co. (1933), 
26 B. W. C. C. 76. Refd. Robinson r. 
Vickers- Armstrong (1929), 22 B. W. 0. C. 
171 ; Ruddy v. L. M. & S. Ry. (1929), 22 
B. W. C. C. 138 ; Mockbill v. Homer City 
8.S. Owners (1929), 22 B. W. C. C. 260; 
Evans & El Uruguayo S.S. Owners, Barlow 
v. Pacific Steam Navigation Co. (1930), 23 
B. W. C. C. 383 ; Fairfield Shipbuilding Co. 
v. Harris (1931), 24 B. W. C. C. 110 ; White 
v. Winterton Pottery (Longton), Ltd., [1932] 
2 K. B. 266 ; Higgins v. Cronk & Sons, 
Ltd. (1932), 26 B. W. C. C. 396 ; Monaghan 
v . Elswick Coal Co. (1933), 26 B. W. C. C. 
432 ; White v. Carlton Main Colliery Co. 
fl9S4), 27 B. W. C. C. 194; Garnett v. 
Enoch Rhodes & Son (1935), 28 B. W. C. C. 
345 ; Moore v. Wallsend & Hepburn Coal Co. 
(1935), 28 B. W. C. C. 174 ; Harding v. 
Waters, Ltd., [1936] 3 All E. R. 891. As to 
(2) Expld. Francis v. London Public Omnibus 
Co. (1933), 26 B. W. C. C. 539. Reid. Lafferty 
v. Damgavil Coal Co. (1926), 20 B. W. C. C. 
671. Generally , Refd. Howarth v. Singleton 
(1926), 20 B. W. C. C. 136. 

8083a. Discretion to allow amendment of proceed* 
ings.} — A coal porter who had lost his left 
middle finger as a result of an accident applied 


PART XIV. SE$T. 10, BUB-SECT. 1. 

•k. Remit to arbitrator — Transmis- 
sion of process .] — In arbn. proceeding 
upon the question whether certain 
relatives of a workman, who had met. 
his death by accident in the course of 
his employment, were partially de- 
pendent on deceased at the time of his 
death, the arbitrator dismissed the 
claim Sc stated a case for appeal. In 
the appoal the Ct. of Session recafiffl 
in hoc statu the arbitrator's determina- 
tion Sc remitted back to him to oon- 


sider the claim of new. Thereafter 
the arbitrator, having heard the parties 
on tho remit, again dismissed the 
claim Sc of new stated a case for appeal. 
After a hearing the ct. again remitted 
to the arbitrator for further informa- 
tion upon the arbitrator's report in 
answer to this remit came before the 
ct. counsel for pursuers, in terms of 
Rules of Ct. 1936, c. 5, r. 28 ( o ) (iv), 
moved the ct. to order transmission 
of tho process from the Sheriff Ct., 
on the ground that the arbitrator's 
findings in fact were not in accordance 
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with the evidence before him. The 
ct. in view of the special circumstances 
of the case, ordered transmission of 
the process ; but observed that a party 
desiring transmission of the process 
under rule 28 (g) (iv) of the Rules of 
Ct., 1936, e. 5, should, before the case 
comes up for hearing, proceed by a 
motion in the form of a note setting 
forth the grounds upon which the order 
is sought. — Glancv v. Robert ad die 
Sc Sons’ Collieries, [1939J 8 . C. 86. — 
SCOT. 
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for arbn. The employer offered to take him 
back & start him at light work at his old 
wages. On this the county ct. judge made 
a declaration of liability. After a few months 
of light work, during which the workman 
only once attempted to do his old heavy 
work, the workman was discharged owing 
to slackness of trade. He then applied again 
for arbn. under sect. 21. At the hearing of 
the application the employer contended that 
the application should have been made by 
way or review under sect. 11, & the judge 
upheld the contention. He, however, ad- 
journed the hearing until the afternoon to 
enable the workman to formulate the neces- 
sary amendment & to draft a statement of 
the change of circumstances which he alleged 
as justifying a review, & for the employer 
to apply for a further adjournment if neces- 
sary, The change of circumstances alleged 
was put into writing & was : “ That since 
[the date of his return to work] appct. has 
attempted to do his pre-accident work but 
was unable to do so & was put on light 
work.” Upon this the employer consented 
to the case being heard without further 
adjournment. The judge found that there 
had been a change of circumstances in that 
“ the anticipation of the medical witnesses 
at the first hearing, that after a short period 
of light work the workman would be able 
to resume his full work, had not been 
realised.” He therefore made an award for 
the workman of 12s. 6d. a week on the basis 
of partial incapacity. The employer ap- 
pealed : — Held : the county ct, judge had 
properly exercised his discretion in allowing 
the amendment, but had misdirected him- 
self in finding a different change of circum- 
stances than that Btated in the amendment. 
Appeal allowed without prejudice to the 
workman applying for a further review if 
justified. — Curtis v. Rickett, Cockerell 
& Co., Ltd. (1933), 26 B. W. C. C. 16, C. A. 

3086. Add. Annotation : — Consd. Parker v . London 
Brick Co. & Forders (1927), 20 B. W. C. C. 573. 

8090. Add. Annotation: — As to ( 1) Consd. Hayter 
v. Southern By. Co. (1930), 100 L. J. K. B. 
378 ; Francis v. London Public Omnibus Co. 
(1933), 26 B. W. C. C. 639. 

3091. Add. Annotations: — Aa to (1 ) Folld. Parker 
v. London Brick Co. & Forders (1927), 20 
B. W. C. C. 573. Held. Cockerline (W. H.) 
& Co. v. I. R. Comrs, (1930), 16 Tax Cas. 1. 

3093a. Proposed reduction of payment.] — Apct. 
had been injured in an accident on Feb, 18, 
1936, & thereafter received compensation 
on the footing of total incapacity at the 
rate of 30 s. per week until Apr. 26, 1938, 
when the employers, having formed the 
opinion that the man was then only partially 
incapacitated, reduced the compensation to 
21s. 6 d. per week. The workman then 
commenced an arbn. under the Act, claiming 
that he was entitled to an award of com- 
pensation at the rate of 30s. per week. 
Resps. by their answer alleged that he was 
no longer entitled to compensation at a 
higher rate than 21s. 6 d. per week. The 
judge, having found in favour of resps.’ 
contention, refused to make any order other 
than an award for resps. without more : — 
Held: the proper form of award in such a 


case was an award for the workman for com- 
pensation at the rate of 21s. 6d. per week. — 
Howard v . Kinnell & Co., Ltd., [1989] 1 
All E. R. 34 ; 160 L. T. 28 ; 55 T. L. R. 193 ; 
83 Sol. Jo. 14 ; 31 B. W. C. C. 493, C. A. 

3095. Add. Annotation : — Consd. North’s Naviga- 
tion Co. (1889), Ltd. v. Batten (1933), 160 
L. T. 186. 


3096. Add. Annotation : — Dlstd. Parker v. London 
Brick Co. & Forders (1927), 20 B. W. 0. 0. 573. 

3097. Add. Annotation Folld. Parker v. London 
Brick Co. & Forders (1927), 20 B. W. C. 0. 573. 

3098. Add. Annotation : — Folld. Parker r. London 
Brick Co. & Forders (1927), 20 B. W. C. C. 673. 

8098a. .] — An infant workman loBt his left 

arm below the elbow as a result of an accident. 
The employers admitted liability, & paid full 
compensation. On Nov. 5, 1926, the work- 
man signed a receipt for payments in the 
form of an agreement, by which he agreed that 
the payments were to be continued only so 
long as he was totally disabled, but that the 
amount of payment in respect of any subse- 
quent partial incapacity should be settled if 
& when the question arose. In Jan. 1927, he 
applied for registration of an agreement in 
the terms of Form 24, that the weekly 
payments should continue during partial or 
total incapacity or until the same should 
be ended or diminished in accordance with 
1925 Act. The employers objected to that 
agreement being recorded, on the ground that 
the terms of the real agreement of Nov. 5, 
1926, were not therein correctly stated, & 
thereupon the workman filed a request for 
arbn. on Feb. 23, 1927. The boy obtained 
work as a messenger boy on Feb. 11, 1927. 
The county ct. judge ordered the document 
of Nov. 6 to be recorded as the agreement 
between the parties, & dismissed the request 
for arbn. : — Held : a totally incapacitated 
workman in receipt of full compensation 
under an admission of liability was entitled, 
either to a recorded memorandum of agree- 
ment stating his rights in the terms of Form 
24, or, if the employers objected to that, he 
was entitled, on the question so raised, to 
apply in arbn. proceedings for the judge to 
grant an award tn such terms ; the document 
of Nov. 5 did not give the workman his full 
rights as expressed in Form 24, & was not 
binding on the workman, being an infant, 
& when the employers objected to the 
recording of a memorandum in the terms of 
Form 24 a question was raised fit for arbn., 
& an award should have been made having 
regard to the terms of Form 24, & there was 
no power on the proceedings to order a 
memorandum of agreement to be recorded, 
& the case must be remitted for the proper 
award to be made to suit the circumstances 
of the workman having actually returned to 
work . — Parker v. London Brick Co. & 
Forderb, Ltd. (1927), 97 L. J. K. B. 42; 20 
B. W. 0. C. 673, C. A. 

3099. Add. Annotation .— Dlstd. Parker v. London 
Brick Co. & Forders (1927), 20 B. W. C. C. 
573. 

3100. Add. Annotation .-—Folld. Parker v. London 
Brick Co. & Forders (1927), 20 B. W. C. C. 
673. 
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3110a. Workman employed by unincorporated 
association.] — Where a workman suffers an 
injury by accident while employed by an 
unincorporated body of persons & desires 
to bring arbn. proceedings in respect of the 
injury, he should cite as resps. to the arbn. 
the persons who are prepared to undertake 
responsibility to pay compensation out ol 
the funds of the unincorporated body if 
liability is established. Appeal allowed. — 
Taylor v. Church Union (Incorporating 
English Church Union) (1935), 28 B. W. 
C. 0. 0, C. A. 

3110. Add. Annotations : — Oonsd. Hall v . British 
Oil Sc Cake Mills (1930), 23 B. W. C. C. 620. 
Refd. Ford v. Wellerxnan Bros. <1930), 99 
L. J. K. B. 600. 

8129a. ,] — Deceased, on leaving off work, 

remarked to a fireman that he had been hit 
by a fall of rock. He died the nett day. 
The post mortem examination showed he was 
suffering from heart Sc other diseases, Sc 
might have died at any moment. The 
county ct. judge rejected the remark as 
evidence of an accident, &, after hearing all 
the evidence, found that no accident had 
occurred : — Held : the statement was in- 
admissible as evidence of an accident, & the 
finding, being one of fact, & there being no 
misdirection, could not be disturbed. — Jones 
t?.. Cory Brothers Sc Co., Ltd. (1920), 20 
B. W. O. O. 251, 0. A. 

Annotation : — Refd. Churchward v. Lancaster's Steam Coal 
Collieries, Ltd. (1935), 28 B. W. 0. C. 306. 


3129b. .] — Wolsey v. Pbthick 

Brothers, No. 3897, post. 

3138a. Statement after injury— Effect.]— Havarp 
v. Amalgamated Anthracite Collieries, 
Ltd. (1936), 80 Sol. Jo. 875 ; 29 B. W. C. C. 
341, C. A. 

8140. Add* Annotations : — Dlstd. Bees v. Imperial 
Navigation Coal Oo. (1920), 20 B. W. O. 0. 
287. Refd. Broome v. Minister of Labour 
(1920), 130 L. T. 822. 

8140a. .] — An infant workman lost a 

little finger while handling a machine. He 
was paid varying amounts of compensation 
for some months, Sc when this was stopped 
asked for an award. The county ct. judge 
allowed the employers to give evidence as 
to the scope of the workman’s employment. 
Sc found as a fact that he was not employed 
to touch or handle any machinery i — Held : 
the employers were not estopped by previous 
payments of compensation from putting the 
true facts of the workman’s employment 
before the judge, Sc his finding thereon was 
* purely a question of fact. — Nomeracsky v. 

. Canterbury Dressing Works (1928), 21 
B. W. C. C. 41, C. A 

8145. Add. Annotation : — Refd. Moore v. Cunard 
S. S. Co. (No. 2) (1935), 28 B. W. C. C. 469. 

8145a. .] — A workman wtus certified jja suffer- 

ing from dermatitis, Sc applied for arbn. 
At the hearing in the county ct. it was 


PART XIV. SECT. 11, SUB-SECT. 1. 

8101 t. Jurisdiction of court of dis- 
trict where accident happened — Accident 
in Ireland — Employer resident in Eng- 
land .] — Scanlon «. Hartlepool 
Seatonia S.8. Oo.. Ltd. (No. 1), [1929] 
I. R. 96. — IR. 


PART XIV. SECT. 11, SUB-SECT. 8. 

•y. Statement of claim — Action under 
Workmen's Compensation Act , R. S. S., 
1920 (c. 210) — Date of accident.) — Lieb 
v. Deacon, [1927] 8 D. L. R. 882 ; 
[1927] 2 W. W. R. 178 ; 21 Saak. L. R. 
485. — GAN. 


sz. Case should not be determined on 
technicality.) — A workman received 
compensation, at first lor total & later 
for partial incapacity, in respect of 
Injuries accompanied by severe nervous 
shook. The medical referee having 
reported that the workman, although 
st£U suffering from nervous symptoms, 
was fit to try his ordinary work, the 
arbitrator, on July 6, 1934, suspended 
compensation, against which decision 
the workman did not appeal. On 
July 18, 1984, the workman instituted 
new proceedings, in which he averred 
that he was still incapacitated, & that 
his former employers had refused to 
let him try hu ordinary work. The 
employers pleaded that these aver- 
ments were irrelevant, but stated no 
plea to the oompetenoy of the applica- 
tion. At adjustment, the workman 
added an averment that, subsequently 
to the date of his application, he had 
been employed at his ordinary work 
bv another employer, but had been 
discharged in respect that, owiwr to his 
nervous condition, he was unable to do 
the work. The arbitrator having 
dismissed the workman's application as 
irrelevant, in respect that, as at the 
date of his application, he bad not 
averred that there waa any change in 
his condition : — Sold : as there was 
no plea to the oompetenoy of the 
application, the relevancy of the 


workman’s averments must be judged 
as at the date when the case oame to be 
considered by the arbitrator ; &, as 
adjusted, these averments disclosed a 
relevant case for inquiry. 

Observations upon the undesira- 
bility of disposing of arbitrations under 
the Workmen’s Compensation Acts 
on technical pleas, where there were 
questions of real substance between the 
parties. 

Appeal allowed. — M*Sweeney r. 
Clan Line Steamers, Ltd. (1935), 
28 B. W. C. O. Suppt. 154. — SOOT. 


PART XIV. SECT. 11, SUB-SECT. 6. 

•d. Joint committee — Consideration of 
extraneous matters on hearing of applica- 
tion — Effect of. ] — Workmen ’s Com - 
pensation (Broken Hill) Act, Sched., 
Part II., provides that awards of com- 
pensation shall be made by the joint 
committee to a mine-worker, whom the 
medical authority has certified to be 
suffering from pneumaooniosis &/ or 
tuberculosis to such a degree that he 
should not be re-engaged. Upon an 
application for compensation by a 
mine-worker, whom the medical 
authority had certified to be suffering 
from pneumaooniosis & tuberculosis 
to the degree mentioned in the schedule, 
the joint committee, refused to make 
an award upon the ground, amongst 
others, that the mine-worker bad 
reoelved compensation In respect of his 
disablement through lead poisoning 
under Workmen’s Compensation Act, 
1916 : — Held : the receipt of com- 
pensation by a mine-worker under 
Workmen's Compensation Act, 1916, 
was a matter outside the ambit of the 
jurisdiction of the Joint committee, &, 
the action of the joint committee m 
taking into consideration extraneous 
matters which were outside its juris- 
diction, amounted in law to a failure 
to bear A determine the application, 
& a writ of mandamus should iwue.-- 
Re Atkinson, Ex p. Rows (1928), 28 
8. R. N. S. W. 601 i 45 N. a W. W. N, 
194, — A US. 


PART XIV. SECT. 11, SUB-SECT. 8.— 
A. 


g I. .] — A woman claimed 

compensation in respect of the death 
of a workman by accident arising out 
of his employment. She averred that 
she was the widow of the deceased, 
having been married to him by declara- 
tion at prcBsenti but that the marriage 
had not been registered. She further 
averred that, in any event, the deceased, 
& she were husband & wife by habit 
<fc repute. These averments were 
denied by the employers, St they 
pleaded that proof or them was incom- 
petent in the Sheriff Ct. : — Held : it 
was competent for the Sheriff, as 
arbitrator, to allow proof of claimant’s 
marriage in the arbn. process, as being 
incidental to determining whether she 
was a dependant of the deceased. — 
Turnbull e. Wilsons & Clyde Coal 
Co., ltd. (1935), 28 B. W. O. O. 
Suppt. 77. — SOOT. 

■a. Power to refuse application “ with- 
out prejudice.**^- -Where a circuit ot. 
judge ordered an application to be 
‘‘ refused without prejudice ” : — Held : 
the refusal of compensation was final, 
& as the refusal could not be treated as 
a nullity, nor as a mere adjournment 
of the application, the Judge had no 
jurisdiction to entertain a second 
application. — Dklahunt v. Moody, 
(19281 I. R. 208 ; subsequent proceed- 
ings, 28 B. W. a b. #S9rP. a-HR. 


»b. Power to grant decree for expenses 
in name of agent-disburser.) — Held: 
although workmen’s Compensation 
Act, 1925, did not in terms authorise 
the sheriff, sitting as arbitrator, to 
allow decrees for expenses to go out to 
the name of the agent-disbnner. such 
a power, not being expressly excluded, 
was to be inferred, there being no 
reason, on grounds of equity or 
expediency, for refusing to the sheriff, 
as a statutory arbitrator, a power 
which he possessed to his ordinary 
Judicial capacity. — Ooaxlky y. Sum- 
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agreed between the parties that the dermatitis 
had come to an end, & the county ct. judge 
made an award for a lump sum in respect of 
past liability. A fortnight after the making 
of this award the workman obtained a fresh 
certificate which certified that he was again 
disabled by dermatitis, the fresh disablement 
being certified as commencing on a date 
subsequent to the making of the award. The 
workman applied for a new trial on the ground 
that the parties were under a mutual mistake 
of fact when they agreed that the dermatitis 
had come to an end. The county ct. judge 
granted the application. The employer 
appealed : — Held : the county ct. judge had 
power to grant a new trial by virtue of 
rule 29 of Workmen’s Compensation Buies, 
1926, & sect. 93 of County Cts. Act, 1888 
(c. AS), & the order made was within his 
discretion. Appeal dismissed. Leave to 
both parties to raise at new trial all questions 
arising on both certificates. — Nash v, Nani 
(1932), 26 B. W. C. C. 68, C. A. 

8161. Add, Annotations : — Retd. Delahunt v. 
Moody (1927), 21 B. W. C. C. 688 ; Woodrow 
v. Trawlers (White Sea) & Grimsby (1929), 
141 L. T. 676. 


8168a. Power to dismiss claim — On statement by 
counsel that money taken out of oourt.] — 
A county ct. judge has no right to dismiss a 
workman’s claim for arbn. without hearing 
any evidence on counsel stating in his opening 
that money paid into ct. by the employer 
has already been taken out by the workman. 
Appeal allowed. New trial ordered before a 
different county ct. judge. — Desborough v, 
Portsmouth (1934), 27 B. W. 0. C. 192, 
C. A. 

8155a. Application for second reference — 

Discretion to refuse.] — After proceedings for 
a review of weekly payments had been begun 
by a workman the matter was referred to 
a medical referee who was an ophthalmic 
surgeon. This medical referee reported in 
favour of the employer, but suggested a 
further reference to a neurologist. The 
workman then applied for the matter to be 
referred a second time but to a medical 
referee who was versed in neurology. The 
county ct. judge refused the application & 
the workman appealed from his order refusing 
the application : — Held : the matter was 
within the discretion of the county* ct. judge 
& he had rightly exercised his discretion in 


PART XIV. SECT. 11, SUB-SECT. 6. 

— B. 

m. Add. Citation ,—19 B. W. 0. 0. 
584. 

m I. Not where Question of 

reasonableness of refusal to undergo 
operation .] — A colliery machineman, 
while In reoeipt of compensation In 
respect of total incapacity resulting 
from an accident to his left hand, was 
examined four months after the acci- 
dent by a medical referee, who reported 
that his condition was still suon that 
he was not fit for work of any kind 
involving the use of the left hand. Six 
months later the employers applied 
for another medical referenoe on the 
ground that the workman was retard- 
ing recovery by declining to submit to 
an operation, Sc they produced a 
medical report which stated that 
removal of the left ring Auger would 
improve the flexion of the middle & 
little fingers. The application was 
opposed by the workman, who tabled 
a counter certificate which expressed 
the view that removal of the finger 
would not improve the gripping power 
of the hand, & might result in septic 
poisoning. The sheriff -clerk having 
remitted to the medical referee to 
examine the workman Sc report on his 
condition Sc fitness tor work, the 
arbitrator on appeal refused the 
reference on the grounds (a) that the 
remit as made by the sheriff -clerk did 
not raise the real question on wbloh 
the parties were at issue, namely, the 
actual cause of the workman's existing 
Incapacity, Sc (b) that, in the circum- 
stances, that question was not a suit- 
able one for determination by the 
referee : — Held : as the real question 
upon which the parties were at issue 
was the reasonableness or unreason- 
ableness of the workman's conduct In 
refusing to submit to an operation, the 
arbitrator was entitled to refuse to 
allow a reference.— W ilson v, Suioibr- 
lxb Iron Co., [1988] 8. C. 181 ; 95 
B. W. 0. a Bupp. 115. — SCOT. 

o i. .] — A workman, who had 

Vs eh injured by accident in 1935, was 
paid compensation by his employers 
until he returned to work. Sept. 7, 1936. 

8 a Sept. 11 he ceased work, &, in 
ot., instituted an arbn. in which he 
claimed compensation for incapacity 
due to the original accident. On 
Nov. 17, when the workman was not 


In fact receiving compensation, the 
employers, having obtained a medical 
certificate to the effect that he had 
wholly recovered from the accident 
served him with a oopy of tho certifi- 
cate along with a notloo that on 
Nov. 27 ins compensation would cease. 
On Nov. 24, i.e. less than ten days 
after the notice, they applied for a 
medioa 11 reference. The arbitrator hav- 
ing allowed the reference : — Held : 
the arbitrator was entitled to allow the 
reference, in respect that, while tho 
application for a reference purported 
to bo based on, but was invalid os an 
application under sects. 18 Sc 12 (3), as 
compensation was not being paid, & 
as ten days' notioe had not been given, 
It was nevertheless valid as an applica- 
tion under sects. 17 & 19 (2). Appeal 
dismissed. — Moss v. Hknry Robb, 
Ltd., [1937] S. C. 811.-HSC0T. 

•c. Duty to refer — On application of 
party .] — Held: it was not for the 
sheriff to determine whether in his 
opinion there was, or would be, a 
conflict in medical testimony, but he 
was bound to summon a medical 
referee, if either party applied for a 
medical referee on the ground that 
there was, or would be, such a con- 
flict. — Coon rank e. Baird (William) 
& CO., [1930] 8. O. 640.— SOOT. 

■p. Reference as to matters on which 
parties agreed.] — Employers who had 
been paying compensation to an injured 
workman as for total incapacity 
intimated, by notice under sect. 12 (3), 
their intention to reduce the weekly 
payments. A dispute having there- 
after arisen as to the extent of the 
workman's recovery, & his fitness for 
work, the employerapresented a minute 
of application for a medical reference, 
their material averment being “ that 
the claimant is fit for light labouring 
work on the level. Sc that any condition 
from which he may suffer incapacitat- 
ing him for such work is not due to 
the accident, which contentions the 
olaimant denies 8c maintains that he 
is only fit for light sedentary work 
Sc that his incapacity for any 
other kind of work is wholly due to the 
accident." By the remit, which was 
in the form provided by the Act of 
Sederunt of Feb. 28, 1933, the medical 
referee was directed to certify, inter 
alia , " as to the condition of the gold 
claimant & his fitness for employment, 
stating whether the claimant h as 
wholly or partially recovered from the 
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injury bv accident or scheduled disease. 
The medical referee reported that the 
claimant had wholly recovered from 
the injury by ooeidont : that ho was 
not fit for his own work but was fit 
for light employment’: & that his 
incapacity was not due to the aooident. 
The arbitrator having ended the work- 
man’s right to compensation : — Held : 
on a consideration of tho minute of 
application, as the only question upon 
whioh the parties were at Issue was 
os to the kind of light work for whioh 
the workman was fitted, tho remit made 
by the Sheriff-Clerk, in so far as 
Including matters, e.g. the question of 
total recovery, upon whioh there was 
not disagreement, was incompetent, 8c 
the report of the medical referee thereon 
without effect, 8c, accordingly, the 
determination ot the arbitrator could 
not stand. Appeal allowed. — Stub- 
rock v. James Kkiller & Son, [1937] 
S. O. 813— SCOT. 

■r. Construction of report.] — Follow- 
ing upon an accident, a workman 
received compensation from his em- 
ployers for total incapacity until a 
medical referee certified that his 
incapacity was due mainly to arthritis 
which was not due to the aooident. 
The referee expressed the opinion that 
not more than 20 per cent, of the 
incapacity should be attributed to the 
accident, &, the arbitrator having 
reduced the compensation proportion- 
ately, the workman appealed to the 
Ot. of Session. The ct., holding that 
the referee's certificate did not, clearly 
determine the real question, vix. 
whether the workman would, hut for 
the accident, have been a disabled 
man, recalled the arbitrator’s award & 
remitted to him to ic-remit to the 
referee tho question ** whether the 
claimant’s present total incapacity is 
due to the accident," The referee 
having In a supplementary report 
expressed the opinion that, if the 
accident had not occurred, the work- 
man might have continued at full 
work for an indefinite period, the 
arbitrator awarded compensation as 
for total incapacity. In an appeal 
at the instance of the employers : — 
Held : os the referee could not say 
that tho workman would hare been a 
disabled man If them had beta no 
accident, the arb itrat or's determina- 
tion was right. — Hutton e. Nlddruc Sc 
Benhab Coal Co., [19381 S. C. 30.— 
SOOT. 
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refusing a second reference. Appeal dis- 
missed. — Bodkin v. Manchester Col- 
lieries, Ltd. (1932), 26 B. W. C. C. 262, 
C. A. 

3161. Add. Annotation : — Consd. Dixon v. Sutton 
Heath & Lea Green Colliery, Ltd. (1929), 22 
B. W. C. C. 621. 

3162a. .] — Where conflicting medical 

evidence was given, & the county ct. judge 
followed the view expressed by the medical 
assessor, who was sitting with him : — Held : 
the oounty ct. judge must form his own 
opinion on the facts as proved & then accept 
advice given by the medical assessor as to 
the scientific inference to be drawn from those 
facts, & having entirely founded his award 
on the opinion formed by the medical 
assessor his award could not stand. — Fox 

r. Price (1920), 20 B. W. 0. 0. 160, C. A. 

Annotations - Consd. Dixon «. Sutton Heath & Loa Green 

Colliery, Ltd. ( HUM), 22 B. W. C. C. .'>21. Distd. Colley & 
Sons, Ltd. v. Mooue (1931). 24 B. W. C. C. 429. Re!d. 
Davis v. London, Midland & Soottish Ry. Co. (1930). 2.3 
B. W. C. C. 308 ; Ponsford & Bromley Collieries (1921), 
Ltd. v. Filer (1938), 31 Jl. W. C. C. 105. 

3162b. .] — A painter’s labourer was 

injured by a ladder falling on his left foot & 
was paid compensation for a year. The 
employers applied for the termination or 
diminution of the weekly payments on the 
ground that the incapacity due to the injury 
had ceased. The county ct. judge sat with a 
medical assessor. In his aw*,rd the countv 
ct. judge said : “ The medical assessor took 
the view, which was upheld by the ct., that, 
although there might still be disability due 
to resp.’s flat feet, this disability was not due 
to the accident, any disability due to that 
having come to an end.” The workman 
appealed on the ground that the decision 
was that of the assessor & not the judge : — 
Held : the county ct. judge had rightly taken 
the burden of the decision on himself & had 
not left it to the medical assessor. Appeal 
dismissed. — Colley (B.) & Sons, Ltd. v . 
Moone (1931), 24 B. W. C. C. 429, C. A. 

3165. Add. Annotations: — Apld. Fox v. Price (1926), 
20 B. W. O. 0. 100. Consd. Dixon v. Sutton 
Heath & Lea Green Colliery, Ltd. (1929). 22 
B. W. C. C. 621. Refd. Pensford & Bromley 
Collieries (1921), Ltd. u. Filer (1938), 31 

B. W. C. C. 105. 

3165a. Duty of Judge to deal with questions 

of fact.] — Held : the county ct. judge had 
not himself dealt with those questions of fact 
with which it was his duty to deal, but had 
relied on the findings & opinions of the 
medical assessor. The case must go back for 
the judge to find the relevant facts, & give 
his decision. — Dixon v. Sutton Heath & 
Lea Green Colliery, Ltd. (1929), 22 B. W. 

C. O. 621, C. A. 

3165b. ,1 — A workman was pushing a hand- 

cart laden with scaffolding & ladders when 
he slipped & injured his right knee. He 
received .‘compensation for six monthB. The 
employers then discontinued the weekly pay- 
ment after serving a notice under 1925 Act, 

s. 12. The workman's application for re- 
sumption of the compensation was resisted 
on the ground that the incapacity, if any, 
was due, not to the accident, but to ulcera- 
tion due to syphilis. The county ct. judge 
sat with an assessor to whom, after hearing 
the medical evidence, he addressed three 
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questions which were stated, to counsel & 
were not objected to. On receiving the 
answers of the assessor the county ct. judge 
made Bja award in favour of the work m an. 
The employers appealed : — Held : the county 
ct. judge had exercised his own judgment on 
the evidence, including the evidence con- 
tained in the answers given by the medical 
assessor. — Hall v. British Oil & Cake 
Mills (1930). 23 B. W. 0. O. 529, C. A. 

Annotation: — Refd. Pensford & Bromley Collieries (1921), 

Ltd. v. Filer (1938), 31 B. W. C. C. 105. 

3169* Add. Annotations : — Refd. Maxwell v. Keun, 
Lane, Bodley Head & Butler & Tanner, 
Maxwell v. Keun, Jonathan Cape & Butler 
& Tanner (1927), 44 T. L. R. 100 ; Kronstein 
v. Korda, [1937] 1 All E. R. 357. 

317ga. Pending arbitration — Application for 

leave to issue execution for arrears.] — Lewis 
v. Dobson Steam Fishing Co., Ltd. (1929), 
73 Sol. Jo. 483. 

3174a. Unless workman entitled to com- 

pensation.] — A repairer & airwayman in a 
colliery was injured by an accident & received 

* compensation from his employers. The 

* employers then terminated the payments in 
accordance with the provisions of sect. 12 (3), 
& informed him that they would re-engage 
him at his old work ; while the manager of 
the mine told him that he could spend two 
weeks walking about the pit in order to 
become accustomed to it again. The work- 
man refused the offer & claimed full com- 
pensation from the date on which the weekly 
payments had been terminated. The county 
ct. judge made his award for the employers 
but granted a declaration of liability. The 
workman appealed : — Held : on the evidence 
called before him the county ct. judge was 
bound in law to make an award for the work- 
man. 

Appeal allowed. Matter remitted for 
assessment of compensation by another judge. 
— Taylor v. Chislet Colliery, Ltd. (1938), 
31 B. W. C. C. 372, 0. A. 

3175a. .] — An office cleaner earning 18s. a 

week was certified in May, 1935, by a medical 
referee to be suffering from dermatitis pro- 
duced by dust or liquids, to be disabled from 
earning full wages at the work at which she 
was employed, & to be unfit for any other 
kind of work. Her employers paid her com- 
pensation on the basis of total incapacity 
from May, 1985, until July, 1930, when a 
doctor reported that she was no longer 
suffering from dermatitis. The employers 
thereupon, after giving notice under sect. 12, 
stopped the weekly payments. In Apr, 1937 , 
the workman filed an application for an 
arbn. in which she claimed compensation 
on the basis of total incapacity due to 
dermatitis from dust or liquids as froha the 
date when payments were stopped. At the 
arbn. the judge sat with a medical assessor 
who was of opinion that the workman was at 
the date of the arbn. suffering from derma- 
titis : that the dermatitis prevented her 
from carrying out her employment, but that 
die was physically fit to do work if it did 
not entail the use of dust or liquids. # The 
judge held that he was bound on that opinion 
to find that the workman was not totally 
incapacitated. He also found that the 
disease had been contracted though long- 
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continued exposure to dust or liquids, but 
he also found that she could earn her pre- 
accident wages of 18s. a week if she could 
And the work at which to earn it & dismissed 
her application. At the arbn. no declaration 
of liability was asked for on the workman's 
behalf & no evidence was called in any way 
directed to the probability of the circum- 
stances changing in the future. The work- 
man appealed : — Held : the judge was 
entitled by using his experience & local 
knowledge to find that the workman was able 
to earn her pre-accident wage of 18s. a week 
in some suitable employment, & on that 
finding the workman was not entitled to any 
compensation. Nor was she entitled to a 
declaration of liability, such relief not having 
been asked for at any stage of the proceed- 
ings & no evidence having been called which 
was directed to that issue. Appeal dis- 
missed. — Blades v. Wool Exchange <fe 
General Investments, Ltd. (1937), 30 
B. W. 0. C. 395, 0. A. 

3184a. .] — A workman, whose right arm was 

injured, was for some time paid compensa- 
tion on the basis of total incapacity. The 
employers then applied for a review on the 
ground that he had partially recovered. At 
the hearing the workman was not called, 
but the county ct. judge examined his arm. 
The only evidence given was that of two 
doctors, one called by each side, who agreed 
that the workman was suffering from a 40 per 
cent, incapacity. The judge made an award 
diminishing the compensation payable, in 
which he said that he was unable ito find on 
the evidence that the workman was either 
an “ odd lot ” or came within Workmen’s 
Compensation Act, 1925 (c. 84), s. 9 (4). 
The workman appealed on the ground that 
no sufficient evidence had been given that 
he had regained sufficient capacity to work 
to take him out of the category of “ odd 
lot," & that, therefore, the onus was upon 
the employers of proving that there was in 
fact work available at which the man could 
earn wages which onus had not been dis- 
charged : — Held : taking into consideration 
the judge's power to use his own knowledge 
of the local labour conditions, there was 
evidence to support the finding & no mis- 
direction. — Gladstone Spinning Co. v. 
Nangle (1928), 98 L. .T. K. B. 101 ; 140 
L. T. 171 ; 21 B. W. C. C. 394, C. A. 

3188. Add. Annotation: — As to (1) Foild. Gauldon 
Potteries t>. Johnson (1928), 20 B. W. C. C. 
42. 

3192a. .1 — Oauldon Potteries, 

Ltd. v. Johnson, No. 3821a, post. 

8197. Add. Annotation : — Refd. Jones v. Blaenavon 
Co. (1931), 24 B. W. O. C. 148. 

3199. Add. Annotation: — As to { 1) Consd. Gilbert 
v . Coles (No. 2) (1931), 24 B. W. C. C. 481. 

8200a. .] — A carpenter alleged in his 

application for compensation that he had 
fractured his skull nine months earlier by 
hitting his head against a tie-pole & then 
tumbling on to a concrete floor. The county 


ct. judge found that he had failed to establish 
the occurrence of any such accident, but 
allowed him to amend his application by 
alleging in the alternative that the fracture 
was due to hitting his head against the 
concrete floor. The county ct. judge again 
found against the workman, but in the course 
of his award said : "I adopt Lord Sal- 
vesen’s reasoning in Wright and Oreia v. 
M'Hendry (1918), 11 B. W. 0. 0. 402," & 
quoted a passage dealing with various possible 
causes for the falling down of workmen, 
some being causes arising out of the employ- 
ment & some not. He also stated a sum 
to which the workman would be entitled if 
in law there had been an accident. The 
workman appealed : — Held : the county ct. 
judge, by the form in which he had given his 
reasons, had introduced a doubt Into the 
award, & as it was possible that he might 
have held that there was some special risk 
incidental to the employment, the case must 
go back for re-hearing. — Evans v. Bierrum 
& Partners (1930), 23 B. W. 0. C. 131, 0. A. 

3206a. Non-payment of calls.] — A 

mutual indemnity society, by the terms of its 
memorandum & articles of association, pro- 
tected a colliery co. against its liabilities 
undor the Workmen’s Compensation Act in 
respect of all workmen who had not con- 
tracted out of the Act. Originally the 
arrangement was that for the first eighteen 
months after any accident the co. in effect 
met all payments due to the injured workman, 
but upon the expiration of that period the 
liability in respect of each injured workman 
was to be actuarially assessed, & a call for 
such sum was then made upon the co. The 
eighteen months’ indemnity period above 
referred to was later altered to live years. A 
receiver of tho co. was appointed by deben- 
ture holders, & an injured workman there- 
upon claimed compensation from the 
indemnity society under Workmen’s Com- 
pensation Act, 1925 (c. 84), s. 7. The 
society repudiated this claim, on the ground 
that the calls from time to time made upon 
the co. in respect of the injured workman had 
not been paid at the date of the appointment 
of the receiver, which was found to bo the 
fact: — Held: (1) during the indemnity 
period there was no contract of insurance ; 
(2) in respect of the later period there was a 
contract of insurance ; (3) the calls not 

having been paid, there was no subsisting 
contract of insurance at the d&te of the 
appointment of the receiver, & therefore the 
indemnity co. were under no liability to the 
injured workman under Workmen’s Com- 
pensation Act, 1925 (c. 84), s, 7. — Wooding 
v. Monmouthshire & South Wales Mutual 
Indemnity Society, Ltd., James v. Mon- 
mouthshire & South Wales Mutual 
Indemnity Society, Ltd., Hawkins v. 
Monmouthshire & South Wales Mutual 
Indemnity Society, Ltd., [1938] 3 All E. R. 
625; 64 T. L. R. 1124; 82 Sol. Jo. 644; 
31 B. W. C. C. 322, C. A. ; revsd.. [1939] 4 All 
E. K. 670, H. L. 

3208. Add. Annotation : — Dlstd. Parker v. London 
Brick Co. & Porders (1927), 20 B. W. C. 0. 573. 
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8224. Add. Annotations : — Consd. Evhns v. Ebbw 
Vale Steel Iron Sc Coal Oo. (1929), 22 B. W. 
0. 0. 274. Held. Williams v. Watson (H. J. 

S. A.) (1980), 23 B. W. 0. 0. 151. 

3226a. .] — Where a workman injured his left 

hand, but the county ct. judge found that 
there was no incapacity resulting from the 
accident & no probability of anys — Meld: 
the evidence supported the findings, & there 
was no misdirection. — W agstafp v. Gutta 
Percha Oo. (1927), 20 B. W. 0. 0. 430, 0. A. 

3226b. .] — A workman earned £0 9s. a week as 

a stone contractor under a contract at a fixed 
price, upon which he himself worked, & also 
employed others. While so working he was 
injured by an accident. The county ct. judge 
said that he did not accept the evidence 
which had been given as to the inability of 
the workman to do the full work of a con- 
tractor, Sc refused compensation : — Held : 
it was a question of fact, as to which there 
was evidence to support the finding, Sc no 
misdirection. — Jones v. Garforth Col- 
lieries, Ltd. (1928), 20 B. W. 0. 0. 109, 
0. A. ' 

Annotation Refd. Dodd v. Oceanic Steam Navigation Oo. 

(1928), 21 B. W. O. O. 118. 

8226c. .] — In July a seaman caught his left 

hand in the cogs of a windlass, & in Aug. had 
the little finger amputated. He was paid 
compensation until Dec. claimed com- 
pensation as for total incapacity, with a 
declaration of liability. The county ct. judge 
made an award in favour of the employers : — 
Held : there was abundant evidence to sup- 

§ ort the award. — Barry v. Porthleven 
hip Owners (1928), 21 B. W. 0. 0. 219, 0. A. 

8226d. .] — A timber-feller was injured while 

felling trees by reason of a chip flying into 
his light eye. After six weeks his panel 
doctor certified that he was fit to resume his 
ordinary work. He resumed work, but with 
some assistance. The workman claimed 
compensation, alleging permanent partial 
incapacity. At the hearing the panel doctor 
who had granted the certificate gave evidence 
to the effect that the workman’s right eye 
had lost 60 per cent, of its visual power. 
The county ct. judge found that there was a 
difference of 2a. between the pre-accident Sc 
post-accident earnings, Sc made his award 
for the workman for la. a week. The em- 
ployer appealed : — Held : there was evidence 
to support the finding Sc no misdirection. 
Appeal dismissed. — Roberts v. Gregson 
(1981), 24 B. W. 0. 0. 166, 0. A. 

3227a. .] — A workman suffered an injury to 

his finger by an accident arising out of Sc in 
the course of his employment, with the 
result that the finger had to be amputated. 
Compensation was paid, but was determined 
upon the certificate of the employer’s doctor 
that the 'workman was no longer incapaci- 


tated. In proceedings instituted by the 
workman medical evidence was given on his 
behalf that his grip was weakened, that the 
muscles were still tender, Sc that he was still 
partially incapacitated. The doctor called 
on behalf of the employers agreed that the 
grip was weak, but Btated that the workman 
was capable of doing some work which would 
be beneficial. The county ot. judge found 
that the workman had fully recovered, A 
- made a declaration of liability only : — 
Held : there was no evidence to support the 
finding, A the case must be remitted for 
compensation to be assessed. — B uck t\ 
Denning (1920), 19 B. W. 0. 0. 88$, 0. A. 

Annotations : — Apld. Moore v. Ounard S.S. Oo. (1938), 20 

B. W. 0. O. Refd. Ounard S.S. Oo. t>. Moore (1933), 

104 L. J. K. B. 467. 

3228. Add. Annotations: — As to (2) Consd. Wil- 
liams v . Tredegar Iron Sc Coal Co. (1927), 
98 L. J. K. B. 722 ; Bevan v. Nixon’s Naviga- 
tion Oo. (1928), 189 L. T. 847 ; Tannoch v. 
Brownieside Coal Co., [1029] A. O. 042. 
Apld. Stevens v. Birmingham Corps, (1929), 

* 22 B. W. C. C. 811. Consd. Birch Bros., Ltd. 

* v. Brown, [1931] A. C. 006 ; Byrne v. Evans 

* Lifts, Ltd. (1932), 26 B. W. 0. O. 41 ; Bywater 
v. Sothert Sc Pitt (1932), 102 L. J. K. B. 1 ; 
Owens v. Llay Main Collieries, Ltd. (1932), 
26 B. W. C. C. 673 ; Smith v. Cutler Sc Sons, 
Ltd. (1932), 26 B. W. C. 0. 408 ; Hughes v. 
Penmaenmawr So Welsh* Granite Co* (1983), 
148 L. T. 486 ; Jones v. Penmaenmawr Sc 
Welsh Granite Co. (1933), 148 L. T. 486. 
Expld. Williams v. Penmaenmawr Sc Welsh 
Granite Co. (1933), 148 L. T. 486 ; Andrews 
v . Denaby & Cadeby Main Collieries, Ltd., 
[1935] 1 K. B. 484 ; McCann v. Scottish Co- 
operative Laundry Assocn., Ltd., [1930] 1 
All E. R. 476 ; Athey v. United Steel Co. 
(1936), 28 B. W. O. C. 436. Refd. Broughton 
v. London & North Eastern Ry. Oo., [1930] 

1 K. B. 578; The Croxteth HaU, The 
Celtic, [1930] P. 197 ; Earl v. Thomas W. 
Ward, Ltd. (1930), 143 L. T. 746 ; Mothers- 
dale v . Cleveland Bridge & Engineering Co. 
(1930), 99 L. J. K. B. 261 ; West Leigh 
Colliery Co. v. McNeil (1929), 22 B. W. C. C. 
641 ; Jensen v . Jones (R. E.), Ltd. (1930), 
23 B. W. C. C. 618 ; Fox v . Great Western 
Sawmills, [1932] 25 B. W. C. C. 621 ; Morton 
v. South Kirkby, Featherstone Sc Hemsworth 
Collieries, Ltd. (1933), 26 B. W. C. C. 180; 
Hamilton v. Kinneil Cannel Sc Coking Coal 
Co. (1932), 26 B. W. C. C. Supp. 81 ; Delta 
Mill (1919), Ltd. v. Blakemore (1936), 104 
L. J. K. B. 459 ; Drury v. Appleby Iron 
Co. (1936), 28 B. W. 0. C. 483 ; Bryan v. 
Upland (1938), 29 B. W. C. C. 221. As to (3) 
Refd. Bacon v. Wills Sc SonB, Ltd., [1988] 

2 K. B. 493 ; Wooding v. Monmouthshire Sc 
South Wales Mutual Indemnity Society, Ltd., 
[1938] 3 All E. R. 025. Generall£*n*t&. 
Lewis v . Guest, Keen Sc Nettlefolds, Watkins 
v. Same, Tucker v. Same, Ingram v. Crawshay 
(1927), 98 L. J. K. B. 604. 
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3238 ill. .1 — A workman wa a 

awarded compensation to respect ot 
total inoapaelty to Feb. 1935. On 
May 13, 1926, he became fit for light 
work. He made efforts to obtain such 
work, but, owing to abnormal economic 
conditions, he was unable to do so. 
If be had obtained light work the effects 
of his Injury would have worn off, Sc 


be would have recovered full oapaolty 
by Sept. 18, 1926. Owing, however, 
to his failure to obtain light work be 
was still partially incapacitated at the 
latter date. Apart from this failure 
to obtain work, bis condition was not 
due to any failure on bin part to take 
reasonable measures to promote the 
recovery of capacity. The arbitrator 
having suspended payment of com- 
pensation as from Sept. 13, 1286 : — 
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Held ; the continuance of incapacity, 
not being due to any unreasonable 
conduct on the workman's part or to 
the intervention of any new cause 
apart from economic droumstL 
wae still attributable to the ori_ 
accident; &, accordingly, that the 
arbitrator was not entitled to suspend 
payment of compensation. — Kjbjcxkdy 
t>. Shottb Iron Oo., (19291 8. O. (Ct. 
of 8600.) 29. — BOOT. 
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3230. Add. Annotation s : — Consd. Lewis v. Guest! 
Keen A Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Crawsh&y (1927), 
96 L. J. K. B. 664 ; Birch Bros., Ltd. v. Brown, 
[1930] 2 K. B. 255 ; Matthews v. Harlaad 
A Wolff (1932), 102 L. J. K. B. 170. Reid. 
Bevan «, Nixon’s Navigation Oo. (1928), 139 
L. T. 647 ; White v . London A North- 
Eastern Ry. Co., [1931] A. C. 52 ; Blakemore 
v. Delta Mill (1919), Ltd. (1933), 26 B. W. C. C. 
598 ; Delta Mill (1919), Ltd. v . Blakemore 
(1935), 104 L. J. K. B. 459. 

8281a. .] — A miner working at the face had 

his right hand crushed in June, 1905. As a 
result, in May, w 1912, the middle finger of 
that hand was amputated A he returned to 
work on the surface as a trimmer. His 
earnings as a trimmer exceeded his pre- 
accident earnings, A his compensation was 
therefore reduced to a penny a week. In 
Jan. 1929, the pit was closed down. The 
workman was unable to obtain work A 
applied for compensation. The employers 
contended that the workman was fully able 
to work, & that his inability to obtain work 
was due to labour conditions. The county 
ct. judge made an award for 2s. 2d. a week. 
The employers appealed : — Held : there was 
evidence of partial incapacity A no mis- 
direction. — W oodcock: v. Tydesley Coax 
C o. (1929), 22 B. W. 0. C. 502, C. A. 

3281b. .] — A workman employed as a wheel- 

wright A van driver met with an accident 
arising out of A in the course of his employ- 
ment, which necessitated the removal of his 
left eye. After a period of total incapacity 
he resumed his work as a wheelwright, but 
was unable to drive a van, A he was ulti- 
mately discharged for business reasons. In 
respect of his injury he obtained an award of 
compensation, first, for partial incapacity, 
A, afterwards, on his application for a review 
in consequence of his inability to get work 
owing to his obvious disfigurement, for total 
incapacity. After he had become nearly 
blind owing to cataract in his right eye, the 
employers’ insurance co. offered him employ- 
ment as a cleaner in their office at a wage 
which was double the market rate of wages 
for that work, but the workman refused this 
offer by reason of his infirmity. Upon an 
application by the employers for a review 
terminating or reducing the compensation, 
the county ct. judge found that the offer of 
the insurance co. was a genuine offer A 
reduced the compensation to half the differ- 
ence between tne workman’s pre-accident 
wages & the wages offered him bv the 
insurance co. : — Held : there was no evidence 
on which the county ct. judge could properly 
find that the workman’s proved inability to 
earn wages by reason of the loss of his left 
eye had ceased to exist, inasmuch as the 
offer of the insurance oo., in the circum- 
stances in which it was made, had no evi- 


dential value as a test of the man’s ea rnin g 
capacity in the open market. — Birch Bros., 
Led. v. Brown, 11981] A. C. 605 ; 100 L.J. 
K. B. 651 1 145 L. T. 398 ; 47 T. L. R. 495 ; 
75 Sol. Jo. 488 ; 24 B. W. 0. O. 256, H. L. 

Annotations : — Consd. Bryan «. Upland (1936), 29 B. W. 
C. O. 221. RefdT Hills Patent Glassing Oo. v. Douglas 
(1937), 30 B. W. 0. O. 145. 

8281c. .]— In Mar. 1924, a workman aged 

eighteen A earning 19«. 6d. a week was injured 
by a piece of steel flying into his eye. The 
sight was not destroyed A he was able to 
return to his work in the following May, A 
he continued to work for his old employers 
at gradually increasing wages, until, in Jan. 
1932, when his wages had reached £2 12«. 
a week, he was discharged owing to lack of 
trade. Upon a claim for compensation : — 
Held : (1) incapacity might be measured 

not merely by apparent physical incapacity 
or incapacity to do work when obtained, but 
also by incapacity, owing to the injury, to 
get the work. It was therefore open to the 
county ct. judge to find on the evidence that 
incapacity existed, although the facts sug- 
gested that if work had been given to the 
workman he would have been able to do 
it ; (2) the compensation to be awarded in 
such cases under Workmen’s Compensation 
Act, 1925 (c. 84), s. 9, ‘ £ a sum not exceeding 
60 per cent, of the workman’s average 
weekly earnings during the previous twelve 
months,” refers to the twelve months pre- 
vious to the accident, not to the twelve 
months prior to the award, A therefore the 
compensation should have been assessed on 
the footing of the wages being 19«. 0d. a 
week. — Bywater v . Stothert A Pitt (1932), 
102 L. J. K. B. 1 ; 148 L. T. 12 ; 25 B. W. 
C. C. 422, 0. A. 

3232. Add. Annotations .-—Consd. Lewis v . Guest, 
Keen A Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Orawshay (1927), 
90 L. J. K. B. 604. Reid. Cushion v. 
Tredegar Iron A Coal Co. (1927), 20 B. W. 
0. 0. 454 ; Bevan v. Nixon’s Navigation Co. 
(1928), 139 L. T. 047 ; Hills Patent Glazing 
Co. v. Douglas (1937), 30 B. W. C. C. 145. 

3233. Add. Annotation : — Refd. Broughton v. 

T Hr Rv. Co.. ri9301 1 


K. B. 678. 

3235a. •] — The amount of the average 

weekly earnings of a work m an before accident 
was 50s. After the accident he returned to 
lighter work, but was paid at exactly the 
same rate as before the accident. He, how- 
ever, only earned an average weekly amount 
of Sis. 8d., owing to slackness of trade. He 
brought a claim for compensation at the rate 
of 0s. 2d. a week, being one-half the difference 
between bin pre-accident A post-accident 
earnings. The county ct. judge made a 
declaration of liability only on the ground 
that he found no loss of earning capacity 
due to the accident since the return to Work. 


PART XIV. SECT. 13, SUB-SECT. *. 

33*6 L Whether incapacity within 
the Acts — Slackness of work.}-— A work- 
man, employed ae a drawer in a mine, 
who had been Injured, wm paid ootn* 
pensatlon drat as for total, & later as 
forpartial, Incapacity* He then 
obtained work With the same employers 
ae a pomp engtoeman at warn Usher 
than henad earned ae a drawer, A 
compensation was suspended by agree- 


ment. The pit . in which he wee 
employed ae a pump engmoman 
having been dosed, the workman wae 
thrown out of employment. He wae 
unfit, owing to hie injury, for hie 
former work aa a drawer, put be wee 
fit for various iobe, li^jdhig that of 
pamp engineman, at which be ootua 
earn hie foraaer wage. He^" 
to find work owing to the state pi the 
ooal mining industry & not owing to 
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hie injury. The arbitrator baying 
ended compensation in the meantime 
ae at the date when the workman 
obtained work as a punrp engine- 
man:— ReM.’ as the workman waa 
fit for work at which he oould earn 
ae high wages ae he had owned ae e 
drawer, he wae not entitled to com- 
pensation. — I nvxbabitt r. Edikbuboh 
O oLUJAiune, Ltd., [1929} 8. C. (Ot. of 
Best.) 339. — SOOT. 
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superannuation scheme, but at the same time 
became entitled thereunder to a pension of 
10s. per week. After his retirement the 
workman filed a request for arbitration, claim- 
ing to be entitled to be paid full compensation 
as from the date of his retirement. He gave 
evidence that he had tried to obtain work 
since his retirement but had failed. The 
county ct. judge held that although the 
workman was physically capable of perform- 
ing his old work with his old employers, his 
age & the loss of the eye prevented him getting 
fresh work in the labour market. He made 
an award in his favour of 10s. a week. He 
found the workman’s average weekly earn- 
ings before the accident to be £3 5s. & his 
ost-accident earnings £2 2s. The first 

gure included payment for overtime & the 
second did not. Furthermore there had been 
a fall in the rate of wages since the accident. 
The employers appealed on the grounds that 
the workman was not incapacitated, & that, 
if he was, compensation had been calculated 
on the wrong basis, because the judge had not 
taken into consideration the question of over- 
time &'faH in the rate of wages : — Held : there 
was evidence on which the county ct. judge 
could find that the workman was partially in- 
capacitated, but, in arriving at the amount 
of compensation payable he had not taken 
into account the high rate of pre -accident 
wages & overtime. Also the question of 
pension must be considered. — Stevens v. 
Birmingham Corpn. (1929), 22 B. W. 0. 0. 
311, 0. A. 

Annotation : — Retd. Birch Bros., Ltd. v. Brown, [1981] 
A. O. 605. 

8274a. .] — A workman, whose left eye 

was defective, suffered, in 1919, an injury to 
his right eye while working as a miner, for 
which compensation was received until the 
beginning of 1924, when he was given work 
underground. This was found to be unsuit- 
able, & he was given surface work on the 
screens, & was paid compensation for partial 
incapacity. He left this work at the com- 
mencement of the stoppage due to a dispute 
in the coal trade in 1926, but was not re- 
employed at the conclusion of the stoppage, in 
Dec. 1926. In Feb. 1927, the workman 
applied to have his compensation increased, 
on the ground that the work on which he 
had been employed was a special kind of 
surface work found for him by his employers. 
The county ct. judge Held reaps, were not 
liable to pay compensation as claimed on 
the grounds set out in. their particulars. 


The particulars referred to in rasps.’ answer 
contained the allegation that the workman 
was not incapacitated from doing ordinary 
surface work : — Held : the award must be 
taken to mean that the judge had found as 
a fact that the workman was capable of 
doing ordinary surface work, & there was 
evidence to support such a finding.— Cushion 
v, Tredegar iron & Coal Oo., Ltd. <1927), 
20 B. W. 0. 0. 454. O. A. 

8275a. .] — A miner, in 1916, lost his right 

eye by accident, & received compensation. 
He subsequently returned to work at the 
face, but in June, 1924, had another accident 
through which his left eye was injured, & 
he was paid compensation. In Mar. 1925, 
he returned to light work, receiving also a 
weekly sum by way of compensation. On 
July 1, 1925, the employers applied for a 
review & termination of the weekly pay- 
ments. The workman stated in evidence 
that he was afraid to work below ground 
again, & the county ct. judge held work at 
the coal face was not suitable, & the man’s 
. refusal to do it was reasonable : — Held : the 
case must go back for the judge to decide 
whether the unsuitability of the work 
resulted from the first accident or the second, 
or both, & to assess the compensation pay- 
able only in regard to incapacity from the 
second accident. — Aston Goal Go., Ltd. v, 
Stancil (1926), 20 B. W. 0. 0. 198, V. A. 

3282. Add, Annotation : — Consd. Evans v, Ebbw 
Vale Steel, Iron & Goal Oo. (1929), 22 B. W. 
0. 0. 274. 

3283. Add, Annotations : — Refd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v . Same, 
Tucker v. Same, Ingram v. Orawshay (1927), 
137 L. T. 386; Birch Bros., Ltd. v. Brown, 
[1930] 2 K. B. 255 ; Old v. Furness, Withy & 
Oo. (1934), 27 B. W. C. C. 266. 

3283a. Accident to infant — Inability to do work of 
employer on becoming adult.] — An infant 
employed by a railway oo. lost his left foot 
in an accident while at work. He was fitted 
with an artificial foot & given suitable employ- 
ment until he came of age. His employers, 
being then unable to find him work in an 
adult grade, dismissed him. The workman 
claimed compensation as a totally in- 
capacitated adult worker, but the employers 
refused to pay except on the basis of partial 
incapacity. The county ct. judge held that 
the workman was not entitled to be treated 
as totally incapacitated either as an “ odd lot ” 
or under Workmen’s Compensation Act, 1925 
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3271 U. Light work available— 

At pre-accident wage .} — On Deo. 11, 
1930, a female workman, a presaer in 
a steam laundry, sustained injury by 
accident arising out of bar employment. 
She lost the index finger of her right 
hand & damaged the thumb of that 
hand so that she remained permanently 
partially incapacitated. The em- 
ployers paid her compensation for 
total incapacity to Feb. 23, 1032, 
when they re -employed her at light 
work of a special character at her pre- 
aooident wage, & stopped payment of 
compensation. On Nor. 11, 1932, the 
workman was totally incapacitated by 
illness in no way connected with her 
injury, Sc remained so till May 31, 1933, 
when indisposition due to her iliness 


terminated Sc she later resumed her 
light .work at her pre -accident wage. 
This light work had been open to her 
qn the same terms throughout the 
period of her illness. The workman 
having claimed compensation for total 
incapacity^ from Nov. 14, 1932, to 
May 31, 1933, the arbitrator awarded 
compensation for partial incapacity 
during that period. The employers 
appealed : — Held : the arbitrator was 
not entitled to award partial com- 
pensation in respect : (a) the workman 
had not been entitled to. Sc was not In 
reoelpt of, partial compensation at the 
date when she beoame totally in- 
ofrP^sJtsted by illness in no way con- 
nected with the accident ; (3) the light 
work at pre -accident wages remained 
open for her throughout the period of 
her illness. Appeal allowed.— 
v, Scottish Oo-oparativk Laundry 
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Assoon., Ltd., [1935] S. O. 65 ; 27 
B. W. 0. O. Suppt. 167. — SOOT. 

3271 ill. .] — A workman claimed 

compensation as for total incapacity. 
He had for some years, by agreement, 
been paid compensation as for total 
incapacity. He had recently been 
elected president of the committee of 
management of a oo -operative society 
for a term of one year, the appoint- 
ment carrying a salary of £12 per 
annum : — Held : as from the date of 
this appointment, he was entitled to 
compensation as for partial Incapacity 
only, in respect that the salary re- 
ceived by him was earned “in some 
suitable employment or business,** 
these words not being restricted to 
employments which fell within the 
scope of the Act. Appeal dismissed. — 
Nxmmo v. Qovartm man Oo.. Ltd. 
(1935), 28 B. W. O.O. Boppfe. 39 
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(o- 84), s. 9 (4). The workman appealed : — 
Held : there was evidence to support the 
finding Sc no misdirection. — Barnes v. 
Lokuon & North Eastern By. Co. (1929), 
22 B. W. O. 0. 205, O. A. 



8288 b. 44 Reasonable steps to obtain employment ” 
— Application for unsuitable work.] — Where 
the expression “ all reasonable steps to 
obtain employment 99 appears in proviso (i.) 
to sect. 9 (4), as amended by the 1931 Act, 
the word “ employment ** means employ- 
ment of a kind for which the workman is 
fitted, Sc the workman has not taken “ all 
reasonable steps ” if he has applied for work 
which is not suitable for him. Appeal 
allowed. New trial ordered. — Ingham v. 
Red Line Glico, Ltd. (1032), 25 B. W. 0. C. 
243, C. A. 

Annotation : — Reid. Langslow t>. John Lines & Sons, Ltd. 

(1985), 28 B. W. O. C. 180. 

8288c. Question of fact.] — A painter's im- 

prover injured the wrist of his left hand by 
an accident arising out of & in the course of 
his employment. An application by him for 
compensation was adjourned for him to try 
to do suitable work offered to him by his 
old employer. He was able to do the work 
& was paid his old wages, but after sixteen 
weeks had to be discharged owing to trade 
depression. He then made a further request 
for arbn., alleging that his left arm was 
useless. There was evidence that the work- 
man had applied for many jobs, but there 
were no vacancies, Sc that he told one pro- 
spective employer that he had met with an 
accident Sc could only do light work. The 
county ct. judge held that the workman was 
entitled to be treated as totally incapacitated, 
Sc that, although he had taken all reasonable 
steps to obtain employment he had failed 
to obtain it. He therefore made an order 
under sect. 9 (4) as amended by the 1931 
Act. The employer appealed on the point 
that the man had not taken all reasonable 
steps to obtain employment & there was not 
sufficient evidence to support a finding that 
he had done so : — Held : it was a question 
of fact for the county ct. judge Sc there was 
evidence on which the order could be made. 
— Higgins v. Oronk (John) Sc Sons, Ltd. 
(1932), 25 B. W. 0. 0. 396, 0. A. 

Annotation : — Reid. Chapman v. Marshall, Sons & Co. (193G\ 

29 B. W. C. O. 14. 

3283d .] — A painters’ labourer was 

injured by accident arising out of & in the 
course of bis employment, Sc was in receipt 
of 15*. a week for partial incapacity. He 
claimed 30*. a week under sect. 9 (4), as 
amended, on the ground that he had tried 


to obtain light work but had failed. He did 
not register at the labour exohange. The 
county ct. judge found that he had fulfilled 
the conditions of seot. 9 (4) exoept that he 
had not taken all reasonable steps to obtain 
employment, particularly having regard to 
the fact that he had not registered himself 
at the labour exchange. He made an award 
for 16*. a week. The workman appealed : — 
Held : there was evidenoe to Bupport the 
findings Sc no misdirection. — Crawley v. 
Gibbin (William) & Son (1988), 26 B. W. 
0. C. 408, 0. A. 

B283e. .] — A moulder injured his left 

hand by accident while at work & for two 
years was given light work as a clerk by his 
employers. He then returned to his old 
work, receiving assistance, Sc a declaration 
of liability was filed in the county ct. by 
consent. When that work came to an end 
he registered at the labour exchange as a 
moulder Sc made two applications for work, 
one to a moulder & another to a farmer. 
In each case work was refused on account 
of the injury to his hand. He then returned 
to his employers as a, moulder for two short 
periods, but was finally discharged on account 
of slackness of trade. He again registered 
at the labour exchange} but this time as a 
clerk. Six months after he had registered 
as a clerk he applied for compensation, basing 
his proceedings on the declaration of liability. 
During those six months he had made no 
applications for work either as a moulder or 
as a clerk. In his application he claimed 
that for the periods while he was out of work 
his partial incapacity should be treated as 
total under sect. 9 (4) as amended. The 
county ct. judge found that he had brought 
himself within the provisions of sect. 9 (4) 
Sc in particular that he had taken all reason- 
able steps to obtain employment. The 
employers appealed only as to that part of the 
award which covered the six months’ period 
from the date when the workman had 
registered as a clerk : — Held : the question 
was one of fact & there was evidence to sup- 
port the finding that the workman had taken 
all reasonable steps to obtain employment. 
Appeal dismissed. — Chapman v. Marshall, 
Sons Sc Co., Ltd. (1936), 29 B. W. C. C. 14, 
C. A. 

Annotation : — Consd. McLaughlin v. Caledonia Stevedoring 
Co., (19381 3 All K. K. 72. 

3283f. .] — A workman in the course of 

his employment received an injury ; as a 
result he became unfit for work involving 
prolonged walking, standing, or climbing. 
The county ct. judge, taking into considera- 
tion that fact, together with the workman’s 
age Sc intelligence, assessed his earning 


PART XIV. 8ECL 12, SUB-SECT. 8. 

32831 1, Condition precedent to 

treatment of incapacity as totaLY — A 
miner, who had. suffered from nystag- 
mus, nad recovered so far as to be fit 
for his ordinary work, but was suffering 
from chronic nystagmus. In an arbn. 
it was found by the arbitrator. Sc 
admitted by the employers, that they 
had refused to employ him solely 
because he declined to sign ^statement, 
always required by them, to common 
with other mine-owners, before employ- 
ment of a miner, that be had not 


previously suffered from nystagmus. 
The arbitrator further found that the 
same result would hare followed If the 
workman had applied for such employ- 
ment at any colliery within an area 
reasonably accessible to him ; & that 
the workman had taken all reasonable 
steps to find other employment 8c had 
failed to obtain it. The arbitrator 
awarded compensation as for total 
incapacity. It appeared from the 
arbitrator's note that, on a construc- 
tion of sect. 9 (4) of the 1935 Act as 
amended by seot. 1 of the 1931 Act, 
be had based the two latter findings, 
not upon legal proof, bat upon his own 
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opinion of the particular dreumstaaoer 
of the case : — Held : ( 1 ) the workman’s 
failure to obtain employment as a minei 
with his former employers was dne tc 
the latter's refusal to engage a miner 
who had had nystagmus. Sc was not 
" a consequence, wholly or mainly, of 
the injury ” ; (2) the arbitrator’s find- 
ing. that the workman bad taken all 
reasonable steps to obtain other em- 
ployment & had failed to obtain it. 
was defective in respect (a) that it did 
not disclose that the failure was dne to 
the injury. Sc that it did not cover 
employment other than mining, & 
( b ) that in any event, ltwppeared from 
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capacity in the open labour market at £1 per 
week, but refused to find that the workman 
fell into the category of “ odd lot.” He also 
refused to treat the workman’s incapacity as 
total, because it appeared to him that the 
workman had not taken all reasonable steps 
to obtain employment. The workman 
appealed : — Held : (1) the finding that the 
workman was not an “ odd lot ” was not 
inconsistent with an assessment of his earn- 
ing capacity at the very low wage of £1 a 
week because the county ct. judge was entitled 
to consider that the workman might be driven 
to casual, intermittent, or part-time employ- 
ment ; (2) it was for the county ct. judge to 
decide afte£ hearing the evidence whether it 
appeared to him that the workman had taken 
all reasonable steps to obtain employment. 

Appeal dismissed. Leave to appeal to 
House of Lords refused. — Fretwell Heat- 
ing Co., Ltd. v. Price (1939), 32 B. W. C. C. 
76, 0. A. 

8283g. Condition precedent to treatment of 

incapacity as total.] — In three of the four 
cases the injury which the workmen sustained 
was the loss of visual power in one eye, & 
in the fourth case it was the loss of three 
fingers, in each case by an accident arising 
out of & in the course of their employment 
in applts.* quarry. In every instance the 
workman had been totally incapacitated for 
a period & then been given light work at 
the quarry, receiving partial compensation. 
Subsequently the four men, with very many 
others, were discharged from the quarry, 
solely by reason of slackness of trade. 

* Neither the damage to the eyes nor that to 
the fingers had anything to do with the 
men’s dismissal. There were workmen still 
employed at the quarry who had lost eyes 
& fingers. Each of the workmen after dis- 
charge filed a request for arbn. in the county 
ct. under the Act, claiming that they were 
entitled to be treated as totally incapacitated 
under the provisions of sect. 9 (4) of 1925 
Act, as amended by sect. 1 of 1931 Act. In 
each case the county ct. judge made an 
award for the workman on the ground that 
the position under sub-sect. (4), as amended 
by 1931 Act, was that the county ct. judge 
must treat partial incapacity on the footing 
of total incapacity if it appeared to him 
that, having regard to all the circumstances, 
it was probable that the workman would, but 
for the continuing effects of the injury, be 


the arbitrator's note that the finding 
was based, not on evidence before him, 
but upon nis own opinion ; & accord- 
ingly (3) the arbitrator bad misdirected 
himself & was not entitled to make any 
award of compensation. A ppeal allowed. 
— Dooherty v. Baird (William) & Co., 
Ltd. (1936), 28 B. W. a 0 . 80.— SCOT. 

3283! ii. Corroboration ,] — In an 

application by an injured workman under 
soot. 0 (4) as amended to have his partial 
incapacity treated as total incapacity 
in respect of -his inability to find 
suitable employment, the only evidence 
led on either side as to his inability 
to obtain such employment was that of 
the workman himself. He deponed 
that, after being certified by a medical 
referee as partially recovered & fit for 
light work on the ground or floor level, 
he had applied unsuooessfully to 
various employers, other than his 
former employers, for light work suit- 
able to his oondition ; that in the case 
of one of these he had filled up a printed 


able to obtain work in the same grade in 
the same class of employment as before the 
accident, or that his failure to obtain em- 
ployment was a consequence wholly or 
mainl y of the injury : — Held : the county 
ct. judge had not considered proviso (i.) to 
sect. 1 (1) of 1931 Act. That proviso was 
directory to the ct. & a condition precedent 
to the operation of the sub-sect. The effect 
of the proviso was that the workman was 
no longer under the necessity of c alli ng a 
number of employers to state that they had 
refused him work on account of his injury. 
Sub-sect. (4) of sect. 9, as amended by the 
Act of 1931, did not exclude the opportunity 
which was given under sub-sect. (3) (i.) of 
that same sect, for a man to receive com- 
pensation for partial incapacity. — Hughes 
v. Penmaenmawr & Welsh Granite Co., 
Ltd. (1933), 148 L. T. 486 ; 20 B. W. C. C. 
99, 0. A. 

Annotations : — Consd. McLaughlin v. Caledonia Stevedoring 
Co., [1938] 3 All E. R. 72. Held. United Dairies (London), 
Ltd. v. Stirling, [1937] 1 K. B. 402. 

8283h. .] — A miner, at that time aged 

* fifty-six, met with an accident to his left eye 
in Mar. 1928, & in May, 1928, the eve had 
* to be removed & a glass eye fitted. He was 
given light work with payment of partial 
compensation until May, 1932, when he & 
a large number of other miners were paid off. 
Of four pits belonging to his employers, three 
had been closed down & one was. working 
on short time. The workman had been em- 
ployed until he was twenty-four years old 
on a farm. & applied in June & July, 1932, 
to three farmers for work, but work was 
refused on account of his injury. He regis- 
tered at the Labour Exchange, & on four 
occasions during the next four months he 
made unsuccessful applications for work to 
his former employers. He continued to 
receive payment of partial compensation. 
On a claim for compensation on the basis 
of total incapacity under sect. 9 (4), as 
amended by the 1931 Act, the county ct. 
judge found that the workman’s failure to 
obtain employment was mainly due to his 
injury, & that he had taken all reasonable 
steps to obtain employment. He therefore 
made an order that the workman’s incapacity 
should be treated as total for six months 
only. The employers appealed. Shortly 
after the hearing in the county ct. the em- 
ployers gave the workman employment in 
one of their pits : — Held : there was evidence 


form of application which they had 
acknowledged by a post card which 
he produced ; & also that he had 

registered at the Labour Exchange, 
but had had no offer of employment. 
He was not cross-examined on these 
matters exoept as to an offer of work 
by his former employers (which the 
arbn. held not to be proved as an offer 
of suitable employment), & as to the 
kind of work for which he had indicated 
to the other employers that be was fit. 
The arbitrator refused to make the 
order asked for, upon the ground of 
law that the evidence of a single 
witness, namely, the appet. himself, 
was insufficient to satisfy the require- 
ments of proof under sect. 9 (4). He, 
however, stated that, if he had con- 
sidered himself entitled to acoept the 
appot.’s evidenoe as sufficient & to 
apply his judicial knowledge of the 
limited market available to a man with 
the appot.’s disability, he would have 
been prepared to hold that the appet. 
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had taken all reasonable steps to obtain 
employment : — Held : the right to 
compensation as for total incapacity 
under sect. 9 (4) must be established 
by such legal evidence as would be 
necessary to establish any other ground 
of claim in an ordinary action of law. 
In the present case, while an arbitrator 
is not precluded from taking Into 
consideration his own Judicial know- 
ledge, the necessary legal corrobora- 
tion of the appet.'s evidence as to his 
efforts to obtain suitable employment 
was not supplied by (a) tho arbitrator’s 
judicial knowledge of local conditions, 
or (6) an implied acceptance of the 
appet.’s evidenoe by the employers in 
view of their abstention from a detailed 
cross-examination ; &, accordingly, 

that the arbitrator had rightly refused 
to make the order craved. Appeal 

dismissed. — Moore t>. Harland & 

Wolff, Ltd., Cheaney v. Fairfield 
S hipbuil ding Co., (1937 j S. C. 707. — 
SOOT. 
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to support the findings Sc no misdirection. 
Proviso (i.) to sect. 9 (4) as amended imposes 
in effect a condition precedent, so that a 
workman must establish that he has taken 
all reasonable steps to obtain employment 
before he can obtain the benefit of the sect. 
— Donachie v. Whitehaven Colliery Co., 
Ltd. (1933), 150 L. T. 6 ; 20 B. W. C. C. 
03, O. A. 

Annotations : — Overd, McLaughlin v. Caledonia Stevedoring 
Co., [I938J 3 All E. R. 72. Refd. Hughes v. Penmaen- 
mawr & Welsh Granite Co., Ltd. (1033),26 B. W. C. C. 99 ; 
Keohane v. Dorman Long & Co. (No. 2) (1935), 28 B. W. 
O. C. 186 ; United Dairies (London), Ltd. v. Stirling, 
[1937] 1 K. B. 402. 

3283 J. .] — A labourer was injured by 

an accident in Jan. 1931. He was paid full 
compensation at 30s. a week until May, 1932, 
when he consented to a reduction to 15s. a 
week. In July, 1932, the workman applied 
for a review claiming a return to 30s. a week 
on the ground that he was entitled in the 
circumstances to be treated as a totally 
incapacitated man under sect. 9 (4) of the 
1925 Act, as amended by the 1931 Act. 
The workman gave evidence of attempts to 
obtain employment, but admitted that he 
had not applied to his old employer for work 
nor had he registered at the labour exchange. 
The county ct. judge made his award for 
the employer. He based his reasons on 
sect. 9 (4) of the 1925 Act without consider- 
ing the effect of the repeal of that sect, by 
the 1931 Act. He found that the workman 
had so far recovered as to be fit for employ- 
ment of a certain kind, but had failed to 
satisfy him either that he had taken all 
reasonable steps to obtain such employment 
or that his failure to obtain such emplov- 
ment was a consequence wholly or mainly 
of his injury. The workman appealed r — 
Held : although there was misdirection the 
award being expressly made under the 
repealed sect. 9 (4) of the 1925 Act, no sub- 
stantial wrong or miscarriage had been occa- 
sioned thereby within R. 8. 0., Ord. 39, r. 0, 
so as to justify a new trial. Though the 
words “ If a workman . . . proves ... he 
has taken all reasonable steps ” have been 
altered to “ If it appears to the judge that 
the workman has not taken all reasonable 
steps,” such change in the wording of the 
sect. has caused no alteration in the onus 
resting on the workman of proving that he 
has taken all reasonable steps to obtain em- 
ployment, & in this case the judge’s findings 
would justify refusing an order either under 
the 1925 Act or the 1931 Act. — Hancox v. 
Balfour, Beattie Sc Co., Ltd. (1932), 25 
B. W. 0. C. 690, C. A. 

Annotations: — Apld. BftbbidgeV. Pirelli General Cable Works, 
Ltd. (1933), 26 B. W. 0. O. 571. Overd. McLaughlin v. 
Caledonia Stevedoring Co., [1938] 3 All E. R. 72. 

8288k. .] — Owens v. Llay Main Col- 

lieries, Ltd., No. 2855b, ante. 

82881. .] — Appeal by workman on the 

question of fact as to whether he had taken 
all reasonable steps to obtain employment 
dismissed. — Babbidgb v. Pirelli General 
Cable Works, Ltd. (1933), 20 B. W. C. C. 
571, 0. A. 

8288m. .] — A mechanic earning 

£2 17s. id. fell from a scaffold & dislocated 
both his wrists. For eighteen months he 
received 21 18s. 8 d. a week as compensation 
for total incapacity. The employer then 


reduced the weekly payment to 10s. a week. 
The workman filed a request for arbn., claim - 
ing to be treated as totally incapacitated or, 
alternatively, as entitled to the benefit of 
sect. 9 (4), as amended. The county ct. 
judge held that the workman was partially 
incapacitated for work, but that he was not 
entitled to the benefit of sect. 9 (4). The 
county ct. judge also found that the workman 
might, by accepting a reduced wage, get a 
job worth about 16s. a week. He, therefore, 
made an award for the workman of £1 la. 2 d. 
a week, being half the difference between 
1 5 a. Sc £2 17a. id. The workman appealed : — 
Held : there was evidence to support the 
findings & no misdirections — Hornshaw v. 
Middleton Estate & Colliery Co., Ltd. 
(1933), 26 B. W. C. 0. 620, 0. A. 

3283n. .] — A tool & metal turner lost the 

tip of his right forefinger in a slotting machine. 
The employer, admitting liability, paid him 
30a. a week for two & a half months, when he 
resumed his old work at the same rate of 
wages. After four months he was discharged 
by the employer as inefficient. He then 
obtained other work for six weeks at a lower 
rate of wages. After that he was out of 
employment & filed a request for arbn., 
claiming compensation on the basis of total 
incapacity, & asking for an order under 
sect. 9 (4) as amended. At the arbn. he 
said that he had applied to all firms having 
his class of work within forty miles, but had 
failed to obtain it. The county ct. judge 
said that the workman impressed him as 
being a truthful man, & that he had taken 
all reasonable steps to obtain employment. 
He made an order under sect. 9 (4) awarding 
80s. a week. The employer appealed : — 
Held : the judgment of the county ct. judge 
did not contain sufficient to comply with the 
requirements of sect. 9 (4) as amended, <fc 
the award must be reduced to one for partial 
incapacitv only. — Wicks v. King & Co. 
(1934), 27 B. W. C. C. 310, C. A. 

32880. .] — A steel -erector lost his left 

little finger by accident & was paid com- 
pensation. Compensation was stopped under 
the provisions oi sect. 12, & the workman 
returned to work on the leyel for a few days. 
He complained of tenderness in his hand & 
was discharged. He claimed compensation 
for total incapacity or alternatively for partial 
incapacity to be treated as total under sect. 
9 (4) as amended. The medical evidence at 
the hearing was to the effect that he needed 
a few months’ work on the level preparatory 
to returning to his old work. The workman 
said he had tried to get light work. The 
county ct. judge found that he was fit for his 
old work except for nervousness, & made an 
award for 5s. a week. He also found that he 
was not entitled to be treated as totally 
incapacitated under sect. 9 (4) as he had not 
taken all reasonable steps to obtain employ- 
ment. The workman appealed. On appeal 
it was alleged that the judge had given certain 
reasons for finding the workman had not 
taken all reasonable steps to obtain employ- 
ment, which were unsound: — Held: if the 
reasons alleged had been given, the finding 
under sect. 9 (4) could not be supported. 
Appeal allowed. Order for matter to be 
remitted for the judge to reconsider on the 
evidence already given, the question of 
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making an order under sect. 9 (4). The 
finding of compensation for partial incapacity 
at bs. to stand. — Keohanb v. Dobman, 
Long & Co. (1934). 27 B. W. C. C. 471. 0. A. 

3283p. .] — A woman employed as a 

part-time cleaner had a fall whilst at work & 
injured her knee. Compensation, after being 
paid for a time, was terminated on notice 
served under sect. 12 (3). After she had 
failed in her attempts to obtain employment 
the workman claimed compensation under the 
ro visions of sect. 9 (4) as amended. At the 
earing it was established that the knee was 
not then in a normal condition, & the work- 
man gave evidence that she had attempted 
to obtain cleaning work which did not involve 
kneeling. The county ct. judge found that 
the attempts to obtain employment were too 
limited in scope & that she ought to have 
tried to obtain employment other than clean- 
ing work which did not involve kneeling. 
He held that she had not complied with 
proviso (i) to sect. 9 (4) by taking all reason- 
able steps to obtain employment, & refused 
to award any compensation. He granted her 
liberty to apply but ordered her to pay the 
costs. The workman appealed : — Held : 
there was evidence to support the findings & 
no misdirection, & the discretion as to costs 
had been iiroperly exercised. 

Appeal dismissed. — Gentleman v. London 
Chest Hospital (1939), 32 b. W. C. C. 15, 
C. A. 

3283q. Failure consequent on Injury.}— A 

county ct. judge must not treat the require- 
ment in sect. 9 (4) (ii) as amended, viz. 
that it must appear to him that the failure 
to obtain employment is a consequence, 
wholly or mainly, of the injury, aB a mere 
addendum to proviso (i) of the sub-sect., 
viz. whether the workman has taken all 
reasonable steps to obtain employment. 
Each provision in the sub-sect, is a separate 
& important item & there must be evidence 
to show that each provision has been com- 
plied with before an order under the sub-sect, 
can be properly made. Appeal allowed. — 


Langslow v . John Lines & Sons, Ltd. 

(1936), 28 B. W. 0. 0. 186, C. A. 

Annotations — Refd. Chapman v. Marshall. Sons Sc Co. (1936), 
29 B. W. C. 0. 14. v 

3283r. Onus of proof.]-— In 1926, a dock 

labourer suffered injuries in the course of his 
employment resulting in the amputation of 
the middle & ring fingers of his left hand. He 
was paid full compensation until Apr. 1927, 
& thereafter he was paid compensation as for 
partial incapacity until Apr. 1928. In 
Nov. 1928, he was refused further compensa- 
tion, on the ground that he was able to earn, 
& was in fact earning as a hatchmouth man, 
wages equal to his pre-accident wages, & a 
suspensory award was made, as there was a 
likelihood that his hand might become worse 
in the future. In 1936, the workman 
claimed compensation as for total incapacity, 
on the ground that he had failed to obtain 
employment in consequence of the accident. 
After hearing evidence, an arbitrator found 
that the workman’s failure to obtain employ- 
ment was mainly due to his injuries, & he 
awarded compensation as for total incapacity, 
' holding that there was an onus on the 
► employers to establish that the workman had 
not taken all reasonable steps to obtain 
employment, which onus the employers had 
failed to discharge : — Held : although the 
workman was bound to prove his failure to 
obtain employment, he could do bo by evi- 
dence short of proof of taking all reasonable 
steps to obtain employment, for the effect 
of the amendment was to remove from the 
workman the onus of proving that he had 
taken all such reasonable steps. In the 
circumstances, therefore, he was entitled to 
compensation. — McLaughlin v. Caledonia 
Stevedoring Co., Ltd., [1938] A. C. 642 ; 
[1938] 3 All E. R. 72 ; .107 L. J. P. C. 77 ; 
159 L. T. 217 ; 54 T. L. R. 910 ; 82 Sol. Jo. 
474 ; 31 B. W. C. C. 198, H. L. 

3283s. .] — On an application by a work- 

man for an order that his partial incapacity 
shall be treated as total under sect. 9 (4) as 
amended by the 1931 Act, there is no onus 
upon him to prove that he has taken all 


3283p i. Work in same grade as 
before accident A — An Injured colliery 
machineman, who had received com- 
pensation from his employers as for 
total incapacity until certified by a 
medical referee to be so far recovered 
as to bo fit for light work on the surface, 
unsuccessfully triod to obtain such 
employment. Sc later claimed com- 
pensation from his employers as for 
total Inoapaoity, form ding on sect, 9 (4) 
of Workmen's Compensation Act, 
1925, as amended by soot. 1 (1) of 
1931 Act,. His claim was refused by 
the arbitrator, who, while finding that 
he was fit for light work, that he had 
taken all reasonable steps to obtain 
employment, Sc that, if he had uot 
been injured, he would probably have 
been at his pm -accident iob, further 
found that it was. not proved that, being 
certified as fit for light work, it was 
probable that, but for the continuing 
effects of his injury, he would have been 
able to obtain work in the same grade 
in the same class of employment as 
before the accident. Sc that It was not 
proved that his failure to obtain 
employment was a consequence wholly 
or mainly of the Injury : — Held ; 
(1) the workman's claim did not fall 
within the scone of sect. 9 <4) (1), in 
respect that it had not been found that 
it was probable that, but for the con- 
tinuing effects of his injury, he would 


have been able to obtain work in the 
same grade in the same class of employ- 
ment as before the aocident ; Sc a 
finding that, if he had not been injured, 
he would probably have been at his 
pro-accident job was not equivalent 
thereto ; (2) the workman’s claim did 
not fall within sect. 9 (4) (ii), in respect 
that the arbitrator had expressly found 
in fact that it was not proved that the 
failure to obtain employment was a 
consequence wholly or mainly of the 
injury. — Wishney v, Archibald Rus- 
sell, Ltd., [1938] S. 0. 84.— SCOT. 

•p. Occasioned period s of total in - 
capacity — Award of partial incapacity.] 
— An employee in the oleansing depart- 
ment of a oorpn., as the result of an 
accident arising out of Sc in the course 
of his employment, became infected 
with rat-bite fever, was totally in- 
capacitated for work, & tor a period 
received compensation for total in- 
capacity. At the end of that period 
he was re-employed by the oorpn. at 
light work, Sc received compensation 
for partial incapacity. Thereafter he 
voluntarily left his employment Sc 
became unemployed. Sc, under an 
award, continued to reoeive compensa- 
tion for partial incapacity at the same 
rate. The nature of the infection 
was such as to render the workman 
susoeptible to recurring attacks of 
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fever, lasting from four days to three 
weeks, at intervals of from three to six 
weeks, during which attacks he was 
totally incapacitated for work. In an 
arbn. under Workmen’s Compensation 
Act, 1925, the workman craved a 
review of the previous award, claiming 
compensation as for total incapacity, 
at any rate in respect of the recurring 
short periods during whioh the attacks 
of fever lasted. He proved the onset 
of only one definite attack, but not its 
duration. Sc the arbitrator refused to 
award compensation as for total 
incapacity in respect of any period. 
The arbitrator had, however, m pre- 
viously fixing the rate of compensa- 
tion for partial inoapaoity, taken Into 
acoount that, owing to the nature of 
the infection, there were recurring 
short periods of total inoapaoity :■ — 
Held : while the workman, if he had 
roved the existence of total inoapaoity 
uring definite periods, would have 
been entitled to awards of compensa- 
tion for total incapacity in respeot of 
these periods, the arbitrator, in the 
absence of such definite evidence, had, 
in fixing compensation for partial 
incapacity, rightly taken into aooount 
that there were, from the nature of the 
disease, short recurring periods of 
total incapacity. — Fitzsimmons v. 

Glasgow Oorpn., [19371. S. O. 72$. — 
SOOT. 
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reasonable steps to obtain employment Sc, 
if it is in doubt whether or not the arbitrator 
has held that there was such an onus upon 
him, 'the matter must be remitted to the 
arbitrator for reconsideration. 

McLaughlin v. Caledonia Stevedoring Co., 
Ltd., [1038] A. C. 642 ; Digest Supp., folld. 

Appeal allowed. Matter remitted. — Mat- 
thews v. Kelco Metals, Ltd. (1939), 32 
. B. W. C. C. 70, C. A. 

3283t. Work In same grade as before accident.] — 
The words “ work in the same grade in the 
same class as before the accident,” in 1926 
Act, s. 9 (4), as amended by 1931 Act, 
mean work in the same grade in the same 
class of employment as the workman was 
working in immediately before the accident. 
It is of no avail to show that but for the con- 
tinuing effects of the injury work in the same 
grade in the same class of an earlier employ- 
ment could be obtained. — Palmer v. Watts, 
Watts Sc Co., Ltd., [1937] 2 K. B, 360 ; [1937] 
3 All E. R. 241 ; 106 L. J.K.B. 829 ; 167 L. T, 
27 ; 81 Sol. Jo. 476 ; 30 B. W. C. C. 120, C. A. 

Annotation : — Reid. Wenn v. Watney, Combe, Reid & Co. 

(1938), 31 B. W. C. C. 56. 

3284. Add. Annotations : — Consd. Hamilton v. 
Shelton Iron, Steel Sc Coal Co., Leigh v. 
Same, Timm is v. Same (1926), 136 L. T. 427 ; 
Lewis v. Guest, Keen & Nettlefolds, Watkins 
v. Same, Tucker v. Same, Ingram v. Crawshay 
(1927), 96 L. J. K. B. 664 ; Rhodes v. Digby 
Colliery Co., [1927] 1 K. B. 162. Apprvd. 
Bevan v. Nixon’s Navigation Co. (1928), 139 
L. T. 647. Consd. Gladstone Spinning Co. 
v. Nangle (1928), 98 L. J. K. B. 16f ; Barnes 
v. L. Sc N. B. Ry. Co. (1929), 22 B. W. 0. 0. 
206 ; Evans v. Bbbw Vale Steel, Iron Sc 
Coal Co., Ltd. (1929), 22 B. W. 0. C. 274. 
Apld. Wemyss Coal Co., Ltd. v. Walker 
(1929), 22 B. W. C. 0. 366. Consd. Earl v. 
Thomas W. Ward, Ltd. (1930), 143 L. T. 
746. Distd. White v. London Sc North- 
Eastern Ry. Co., [1931] A. C. 62. Dbtd. 
Williams v. Watson (H. J. Sc S. A.), 
(1930), B. W. C. C.' 161. Consd. Jarvis v. 
Ashington Coal Co. (1932), 26 B. W. C. C. 
670 ; Baveridge v. Stephenson (Robert) & 
Co. (1933), 26 B. W. C. C. 316 ; Ackton Hall 
Colliery Co. v. Barker (1937), 30 B. W. C. C. 
89. Refd. Cushion v* Tredegar Iron Sc Coal 
Co. (1927), 20 B. W. C. C. 464 ; Tannoch v. 
Brownieside Coal Co., [1929] A. C. 642 ; 
Statham v. Oxcroft Colliery Co. (1929), 22 
B. W. C. C. 330 ; The Croxteth Hall, The 

* Celtic, [1930] P. 197 ; Mothersdale v. Cleve- 
land Bridge Sc Engineering Co. (1930), 99 
L. J. K. B. 261 ; Birch Bros., Ltd. v. Brown, 
[1931] A. 0. 606 ; Robinson v. English Steel 
Corpn., Ltd. (1932), 26 B. W. C. c7I03 ; Wil- 
liams v. Penmaenmawr Sc Welsh Granite Co. 
(1933), 148 L. T. 485 ; North’s Navigation Co. 
(1889), Ltd. v . Batten (1033), 160 L. T. 186; 
Delta Mill (1919), Ltd. v. Blakemore (1935), 
104 L. J. K. B. 469 ; TayJor v. Danks (Edwin) 
Sc Co. (Oldbury), Ltd. (1934), 27 B.W. 0. C. 486; 
Hills Patent Glazing Co. v. Douglas (1937), 
30 B. W. C. C. 146. 

8284a. .] — A hewer was injured in 1021 by a ; 

runaway truck. Sc had his right thigh 'broken. 
He was paid full compensation at the rate 
of 36s. a week. In 1924 his employer offered 
hfrm work in the lamp cabin which he 
aocepted, receiving compensation at 20s. a 


week with reduoed wages. In 1931, by which 
time he had been discharged owing to trade 
conditions, he was medically examined, Sc 
his compensation reduced to 7s. Qd. a week. 
The medical question was referred to a 
medical referee, who certified that he was 
unfit to do his pre-accident work, but was 
able to do light work such as lamp-cabin 
work. In May, 1932, the workman filed an 
application for compensation at the rate of 
35s. a week, alleging that an agreement had 
been come to between the parties for the 
payment of that sum to him. The county 
ct. judge found that there was an agreement 
as alleged by the workman, Sc made an award 
for 36s. a week. He made no finding as to 
whether the workman was totally incapa- 
citated or not. The employer appealed on 
the question of the agreement Sc on quantum , 
Sc the workman appealed on the failure to 
find total incapacity : — Held : there was no 
evidence of the alleged agreement, Sc the 
matter must go back for the county ct. judge 
to find whether the workman was totally 
incapacitated as an “ odd lot,” or was only 
partially incapacitated. Case remitted. — 
Jarvis v. Ashington Coal Go., Ltd. (1032), 
25 B. W. C. 0. 570, 0. A. 

3286. Add. Annotation : — Refd. Bevan v. Nixon’s 
Navigation Co. (1928), 139 L. T. 647. 

3287. Add. Annotations : — Refd. Bevan v. Nixon’s 
Navigation Oo. (1928), 139 L. T. 647 ; 
Hughes v. Pwil-Heii Granite Oo. (1929), 22 
B. W. 0. 0. 637 ; Willis v. Howie (1931), 24 
B. W. 0. 0. 362. 


8288. For cross-reference after this case read 
44 See , now , Workmen’s Compensation Act, 
1931 (c. 18).” 


8288a. Application to industrial disease.] — Applt., 
who was a miner employed by the reaps., was 
disabled by miners’ nystagmus Sc was paid 
compensation, but ultimately the medical 
referee certified under 1926 Act, sect. 19 (3), 
that applt. had recovered Sc was fit for 
ordinary work. On an application by reaps, 
to end the compensation the medical referee 
informed the arbitrator that he did not intend 
to certify that applt. had completely re- 
covered in the sense that he was not more 
susceptible to the disease than before the 
attack : — Held : sect. 9 (4) of the Act applies 
not merely to physical incapacity for work 
but also to cases of industrial disease, Sc, as 
complete recovery had not been established, 
the arbitrator was not entitled to end the 
compensation as from the date of the certifi- 
cate. Sc applt. must be permitted to go to 
proof of ms averments in opposition to respa. * 
claim to have the compensation ended. — 
Connor v. Cadzow Coal Co., Ltd., [1932] 
A. 0. 1 ; 101 L. J. P. C. 69 ; 146 L. T. 07 ; 
48 T. L. B. 10 ; 76 Sol. Jo. 763 ; 24 B. W. 
C. C. 396, H. L. 


Annotations : — Oonsd. Penrikyber Navigation Colliery Co. v. 
Edwards, [19331 A. C. 28. Apld. Monaghan v. Elswick 
Coal Co. (1933), 26 B. W. O. 6. 432. Conid. Morton e. 
South Klrkby , Featheretone & Hemsworth Collieries, Ltd. 
(1933), 26 B. W. C, C. 180 ; Hamilton v. Kinneil Cannel & 
Coking Coal Oo. (1932), 25 B. W. C. C. Supp. 81 : Tim mins 
v. Brodsworth Main Colliery Co., [1934] 2 K. B. 361; 
Weeks v. Powell Byffryu Steam Cool Co. (1936), 28 
B, W. C. C. 396 ; Richards v. Goskar, [19371 A. 0. 304. 
Refd. McNlcholas v . West Leigh Colliery Oo. 71933), 
26 B. W. O. C. 29 ; French v. Archibald Russell, Ltd. 
(1934), 60 T. L. R. 451 ; United Notional Collieries* Ltd.. 
Treorchy », Jones (1034), 27 B. W. O. C. 94 ; Burgoyno 
v. Rose Bridge Colliery Co., [19361 1 All 3b R, 742. 
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3288b. .] — A coal miner was certified on 

Nov. 28, 1923, to be suffering from miner’s 
nystagmus, & was paid compensation at the 
rate of 35s. a week until Feb. 17, 1929, when 
the compensation was reduced to 10s. a week 
on the ground that he was fit for surface work. 
On Feb. 5, 1932, the employers stopped the 
reduced weekly payment on the ground that 
their doctor had certified that he was free 
from nystagmus when examined under the 
severest tests. The workman applied for 
work from his old employers, but they refused 
to give it to him on the ground that he might 
have a recurrence of the nystagmus if he 
went below. Other collieries refused to em- 
ploy him because he had had nystagmus. 
He then made genuine efforts to obtain work 
at various other places, but without success. 
He filed a request for arbn., claiming 36a. a 
week from Feb. 6, 1932, onwards. The 
medical evidence given in the county ct. was 
to the effect that the workman had recovered 
in the sense that the signs & symptoms had 
disappeared, but that if he went down the 
pit he would probably have oscillations of 
the eyes. It was, however, admitted that 
he was, at the moment, absolutely fit to go 
& do his old work at the coal face. The 
county ct. judge found that the attack of 
nystagmus had made the workman more 
susceptible to another attack & therefore 
he had not wholly recovered f om the disease. 
He further found that the man was unable 
to get work at the coal face at other collieries 
by reason of the policy of the coal owners 
in that district in refusing to employ miners 
who had suffered from nystagmus. He 
therefore held that as the fact that he had 
suffered from nystagmus was the cause of 
his inability to earn wages he was entitled 
to be paid compensation on the basis of 
total incapacity. The employers appealed 
on the ground that the evidence established 
that the workman had fully recovered & 
therefore was entitled to no compensation : 
— Held : . there was evidence on which the 
county ct. judge could find that the work- 
man had not completely recovered, but there 
was no evidence to show why he was unable 
to obtain employment elsewhere than at 
collieries, or that his failure to obtain such 
employment should be attributed to 
nystagmus. 

Appeal allowed in part without costs. 
Case remitted for a new trial on the question 
whether the workman’s failure to obtain 
employment at places other than collieries 
should be attributed to nystagmus & con- 
sequent reassessment of compensation. — 
Morton v. South Kirkby, Featherstone 
& Hemsworth Collieries, Ltd. (1933), 26 
B. W. O. C. 180, C. A. 

Annotations : — Folld. Horsfall v. South Kirkby, Featherstone 

& Hemsworth Collieries, Ltd. (1933), 26 B. W. C. a 195. 

Dbtd. Andrews v. Denaby & Oadeby Main Collieries, Ltd., 


[19351 1 K. B. 484. Retd. Monaghan v. Els wick Coal Oo. 
(1933), 26 B. W. O. C. 432. 

3288c. .] — Horsfall v . South Kirkby, 

Featherstone & Hemsworth Collieries, 
Ltd. (1933), 26 B. W. C. C. 195, C. A. 

3288d. .] — A miner certified as suffering from 

the industrial disease of miner’s nystagmus 
recovered so far as to be fit to work at the 
coal face, though more susceptible to the 
disease by the attack from which he re- 
covered. He was refused work at the coal 
face because he was unable to sign a declara- 
tion that he had never suffered from nystag- 
mus. His inability to sign the declaration, 
& not the continuing effects of his injury by 
the attack of the disease, prevented him 
from getting work in the same grade in the 
same class of employment as before the 
accident by disease : — Held : his failure to 
obtain work was not due to the continuing 
effects of his injury by the disease, & he could 
not claim compensation on the basis of total 
incapacity. — French v. Archibald Russell, 
Ltd. (1934), 104 L. J. P. C. 17 ; 162 L. T. 1 ; 
; 60 T. L. R. 451 ; 78 Sol. Jo. 446 ; 27 B. W. 

C. C. 338, H. L. 

Annotations : — Expld. Andrews v. Denaby & Oadeby Main 
Collieries, Ltd., [193GJ 1 K. B. 484. Consd. Richards v. 
Goskar, [1937] A. C. 304. Reid. Lloyd v. Conduit Col- 
lieries, Ltd. (1937), 30 B. W. O. C. 293 ; Wheatley v. 
Larnbton, Hetton & Joicey ColUeries, Ltd., [19371 
2 K. B. 426 ; Mayor & Shorratt v. Co-operative Insurance 
Society, Ltd., [1939] 3 All E. It. 158. 

3288e. .] — A miner who, after being disabled 

by miner’s nystagmus, has become fit for 
work at the coal face, but is unable to obtain 
work there by reason of the refusal of mine- 
owffers to employ a man below ground who 
has suffered from miner’s nystagmus, is not 
entitled to recover compensation under the 
Workmen’s Compensation Act, 1926, even 
though the attack of nystagmus has rendered 
him more susceptible to another attack, so 
that in that sense he has not completely re- 
covered from his injury. 

French v. Archibald Russell , Ltd., No. 3288d, 
must be treated as having overruled Morton 
v. South Kirkby , etc.. Collieries , Ltd., No. 
3288b, although the claim for compensation 
arose in the former case under sect. 9 (4) (i) 
of the Act, & in the latter case under sect. 
9 (1). In a case where the incapacity for 
wbrk is not to be treated as one of “ the 
continuing effects of the injury ” within 
sect. 9 (4) (i), it cannot be treated as resulting 
from the injury within sect. 9 (1). — Andrews 
v. Denaby & Cadeby Main Collieries, 
Ltd., [1936] 1 K. B. 484 ; 104 L. J. K.'B. 
370 ; 152 L. T. 183 ; 51 T. L. R. 139 ; 78 
Sol. Jo. 839 ; 27 B. W. C. C. 419, C. A. 

32881. Application of Workmen's Compensation 
Act, 1981 (c. 18), s. 1— Finding of partial 
incapacity by medical referee.]— Williams 
v . New British Rhondda Colliery Co., 
Ltd., No. 3038b, ante . 


PART XIV. SECT. 12, SUB-SECT. 8. 

— B <a). 

8288b 1. Application of Workmen's 
Compensation Ad , 1931 (c. 18), i. 1 — 
No tight to compensation during receipt 
of unemployment benefit .) — A workman 
who had been in receipt of compensa- 
tion as for total incapacity was found 
by a medical referee to have so far 
recovered as to be St for employment 
of a certain kind. His employers 
having thereupon reduced the payment 


of compensation to 5s. weekly, the pensation therefor as from the date 

workman, who had tried but had been when the employers reduced the pay- 

unable to obtain employment, applied ment, on the workman undertaking to 

for ft received unemployment benefit, refund the sums paid to him as un- 

He thereafter brought an application employment benefit: — Held.* the 

for an award of compensation as for sheriff substitute was not entitled to 

total incapacity. The sheriff sub- award compensation for any period 

stitute, having found that the work- during which the workman had been 

man’s failure to obtain employment In receipt of unemployment benefit. — 

was a consequence of his injury, ordered Mitchell r. Macrae & Dick, [ 1932 ] 

that his inoapacity should be treated S. O. 567 ; 25 B. W. G» O. Supp. 35. — 

as total incapacity, ft awarded com- SOOT. 
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****** Condition lor termination on receipt ol 

unemployment benefit— Right to compensa- 
tion tor period prior to order.]— (l) The 
proviso to sect. 1 of 1931 Act applies only to 
a period after the date of the order made by 
the county ct. judge, & therefore does not 
prevent full compensation being awarded 
from a date antecedent to the order although 
unemployment benefit may have been paid 
throughout such antecedent period. 

(2) The county ct. judge has a discretion 
under the section to attach such conditiops 
to his order as he may think fit with regard 
to the repayment of unemployment benefit 
received prior to the date of the order. 
Appeal dismissed. — Goodman v. Ruston & 
Hornsby, Ltd., J1932] 2 K. B. 60; 101 
L. J. K. B. 363 ; 146 L. T. 622 ; 48 T. L. R. 
319 ; 25 B. W. C. O. 98, C. A. ; affd. sub nom. 
Ruston & Hornsby, Ltd. v. Goodman, 
[1933] A. C. 150 ; 102 L. J. P. C. 161 ; 148 
L. T. 145 ; 49 T. L. R. 55 ; 76 Sol. Jo. 815 ; 
25 B. W. 0. C. 475, H. L. 

Al <*> FoUd * Foster v. Scunthorpe & 
District BiUpostlng Co. (1932), 101 L. J. K. B. 357. 
Oonsd. Robinson r. English Steel Corpn., Ltd. (1932), 25 
B. YV. C. O. 203. As to (2) Consd. Marsh v. Robert 
Parker, Ltd. (1932), 25 B. YV. 0. O. 197. Generally , Reid, 
g&rraoq Motor Engineering Co. v. Seaward (1935), 28 
B. YV. C. C. 64. 


made under that Act. Appeal dismissed. — 
Foster v. Scunthorpe « District Bill- 
posting Co. (1982), 101 L. J. K. B. 357 ; 26 
B. W. C. C. Ill, C. A. 

3288k. What conditions must be Imposed — 

General rule.} — 8ect. 1 of 1931 Act not being 
mandatory, there is no obligation on a 
county ct. judge in making an order under 
that Act to specify any period for, or to 
impose any conditions to, such order, but if 
he does not wish to specify any period or 
conditions, it is wise for him to record that 
the order is to continue until the weekly 
payment shall be ended, diminished, or 
redeemed in accordance with the Acts, & 
that no conditions are imposed save only the 
condition contained in proviso (ii) to sect. 1, 
the terms of which should be set out. Appeal 
dismissed. — Marsh v. Robert Parker, Ltd. 
(1932), 25 B. W. C. C. 197, C. A. 

32881. Condition for termination on 

receipt of unemployment benefit.]— Goodman 
v. Ruston & Hornsby, Ltd., No. 3288g, 
ante. 

3288m. .] — Foster v. Scunthorpe 

& District Billposting Co., No. 3288j, 
ante. 


3288h. .] — A carpenter was 

seriously injured by an accident for which his 
employer admitted liability & paid him full 
compensation. He was subsequently given 
light work, sitting on a bench making boxes, 
the materials being brought to him. It was 
work which had to be done in the normal 
course of the employer’s business, & was done 
satisfactorily. On an application for com- 
pensation he was awarded 4s. a week, & 
received this in addition to the wageB paid 
to him for the light work. After a year & a 
half he had to be discharged owing to trade 
depression. After his discharge he applied 
for & received unemployment benefit & was 
still receiving it at the date of the hearing of 
an application by him for the review of his 
weekly payment of 4s. by an increase to 30s. 
At the arbn. the medical evidence was to the 
effect that the workman .was in the same 
condition as when he was awarded 4s. a week, 
but he claimed an increase to 80s. a week on 
the ground of total incapacity. The county 
ct. judge found that the workman was as 
capable of doing work as when the award for 
4s. a week was made, but that owing to trade 
conditions he had lost his employment & had 
since drawn, & was still drawing, unemploy- 
ment pay on the ground that he could do the 
work if he could get it. He found he was not 
an “ odd lot,” & further held that the 1931 
Act had rendered it impossible for the work- 
man to obtain an increase, & made his award 
for the employer. The workman appealed : 

— Held : the award was unsatisfactory as it 
might be read as meaning that the receipt 
of unemployment benefit by the workman 
before the date of the hearing had disentitled 
him from claiming full compensation, con- 
trary to the decision in Goodman v. Ruston & 
Hornsby, Ltd ., No. 32 88f, ante. — Robinson 
v. English Steel Corpn., Ltd. (1932), 26 
B. W. C. O. 203, C. A. 

8288 ]. .] — The words in proviso (ii) 

to sect. 1 of 1931 Act are words of futurity 
only, A should be incorporated in every order 
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8288n. Condition for repayment of un- 

' employment benefit received prior to order — 
Discretion of Judge.]— Goodman v . Ruston 
& Hornsby, Ltd., No. 3288g, ante. 

3288o. Condition for cesser of compensa- 

tion on employment.] — On a claim by a 
partially incapacitated workman that his 
incapacity should be treated as total, the 
county ct. judge made an order based on 
the wording of Form 24b in the Appendix 
to the Workmen’s Compensation Rules, 1926. 
He first of all ordered that the workman’s 
incapacity should be treated as total in- 
capacity for three months only ; then that 
the employer should pay compensation at the 
full rate during the total or partial incapacity 
of the workman or until review proceedings 
were taken ; & finally that in the event of 
the workman being incapacitated for work 
or unable to earn full wages as a result of 
his injury, he should be entitled to compensa- 
tion in accordance with the Acts. The em- 
ployer appealed on the grounds that there was 
no evidence on which the judge could make 
the order & that he was wrong in doing so : — 
Held : there was evidence on which the order 
could be made & no misdirection, but the 
wording of the order, by reason of the wording 
of Form 24b, was inconsistent & failed to 
state the intention of the judge or carry out 
the provisions of the Act, & must be amended 
generally so that the benefit of the order 
should only continue during so much of the 
three months as the workman remained 
unemployed. 

New order drafted by the Ct. of Appeal & 
observations on inadequacy of wording of 
Form 24b. Appeal dismissed. 

Senible : until Form 24b is altered a con- 
dition should be added to every order under 
sect. 9 (4) to the effect that the order for 
payment of compensation for total incapacity 
only continues operative while the workman 
remains unemployed. — Darracq Motor En- 
gineering Co., Ltd. v. Seaward (1986), 28 
B. W. C. C. 64, C. A. * 
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3288p. .] — A painter's labourer lost half the 

second finger of his right hand by accident 
arising out of & in the course of his employ- 
ment. The employers admitted liability & 
paid compensation for eight months. They 
then served a notice to terminate the oom- 

S ensation, together with a doctor's certificate 
i accordance with sect. 12, on the workman 
on a Sat. On the same morning the work- 
man applied to his old employer for work, 
but no suitable work was available. On the 
following Mon. he filed a request 5 for arbn. 
claiming compensation on the basis of total 
& permanent incapacity. In his answer the 
employer admitted that the workman was 
partially incapacitated. The workman did 
not register at the Labour Exchange. The 
county ct. judge said that he thought the 
workman ought to be treated as totally 
incapacitated having regard to the 1931 Act, 
& made an award on the basis of total in- 
capacity. The employer appealed : — Held : 
the application had not been framed under 
sect. 9 (4) of the 1931 Act, & was bad. 
Further, there was no evidence to support 
an award on such basis. The compensation 
should have been assessed on the basis of 
partial incapacity. Appeal allowed. Case 
remitted. — F aulley v. Aveling & Porter, 
Ltd. (1932), 26 B. W. 0. 0. 667, C. A. 


injury, be able to obtain work in the same 
grade in the same class of employment as 
before the accident & in coming to this con- 
clusion he applied his own knowledge of the 
conditions of local industry. He also stated 
in his judgment that on the evidence the 
workman's failure to obtain employment 
was not a consequence, wholly or mainly, of 
the injury. In ms award, however, he found 
that the workman had satisfied him both 
under para, (i) & para, (ii) of sect, *9 (4). 
The employer appealed i — Held : as to 
para, (i), there was evidence on which the 
county ct. judge could find as he did ; as to 
para, (ii) the view expressed in the award was 
the right one, & not that expressed in the 
judgment, as the latter view would be incon- 
sistent with the evidence. Appeal dis- 
missed. 

Sect. 9 (4) (i) means, in my opinion, that, 
if the workman shows that, but for his in- 
jury, he is competent for work, i.e. a decent 
workman, & that there is no reason why he 
should not get work as before, & that the 
state of trade is comparable with what it 
was when he was previously in employment, 
that is enough to constitute prima facie 
evidence within the meaning of the sub-sect. 
(Scott, L.J.). — Gregson v. Swift (1936), 
29 B. W. C. 0. 166, G. A. 


8288q. * .) — A waggon shunter employed in 

locomotive works at an av rage wage of 
£2 17*. 7 d., severely injured his left hand while 
firing a boiler in May, 1029, as a result of 
which several fingers were damaged & the 
grip was very much weakened. After re- 
ceiving full compensation for some time he 
did a certain amount of work. On being 
discharged, in Oct. 1931, he claimed com- 
pensation on the basis of total incapacity. 
The county ct. judge found that the work- 
man's labour was an “ odd lot," & that he 
was entitled to compensation on the basis 
of total incapacity. He awarded him full 
compensation from Oct. 1931, & added the 
words “ this order shall cease to be in force 
if the workman receives unemployment 
benefit," but there were no findings in accord- 
ance with sect. 9 (4) as amended. Between 
Oct. 1931, & Nov. 1932, the only employ- 
ment which the workman was able to obtain 
was one day’s work as a painter, & there was 
no evidence that he was unable to do that 
work or that he was unable to obtain any 
other work on account of his injury. The 
employers appealed ; — Held : the county ct. 
judge had failed to keep separate the different 
considerations involved in “ odd lot " labour 
& partial incapacity treated as total under 
sect. 9 (4), A had therefore failed to direct 
himself correctly. — Baveridge v. Stephen- 
son (Robert) & Go., Ltd. (1933), 26 B. W. 
0. 0. 316, 0. A. 

3288r. .] — A workman whose hand had been 

injured claimed to have his partial incapacity 
treated as total under sect. 9 (4) as amended. 
In the arbn. he proved that he had taken all 
reasonable steps to obtain employment & in 
giving evidence as to fifty-two unsuccessful 
applications for work he said that he some- 
times did, & sometimes did not, show his 
injured hand to prospective employers. The 
county ct. judge in giving judgment, found 
that it w|fs probable that the workman 
would, but for the continuing effects of his 


Annotation : — Gonsd. Wenn v. Watney, Combe, Reid & Co. 

(1938), 31 B. W. 0. C. 56. 

3288s. .] — A workman lost the tips of the 

first & second fingers of her left hand, was 
subsequently re-employed, but owing to 
labour conditions was discharged after 
twenty -four days. On a claim for com- 
pensation at the full rate the county ct. judge 
made an order under sect. 9 (4), that her 
incapacity should be treated as total. The 
employer appealed : — Held : the require- 
ments of sect. 9 (4) had not been satisfied & 
there must be a new trial. Appeal allowed. — 
Gilders v. Dbnyar & Harwar (1936), 28 
B. W. C. C. 116, C. A. 

3288t. .] — Reap, sustained serious injuries in 

consequence of an accident arising out of & 
in the course of his employment with the 
applts., resulting in the amputation of his leg. 
Being thereby partially incapacitated for 
work, he made application to an arbitrator 
to have his partial incapacity treated as total 
incapacity within the Workmen’s Compensa- 
tion Act, 1926, s. 9 (4), as amended. The 
arbitrator decided in resp.'s favour, having 
found that (a) he had so far recovered from 
the accident as to be fit for light work, (6) be 
bad taken all reasonable steps to obtain 
employment, (c) he had failed to obtain 
employment in his former work because of 
the injury, & (d) it was probable that, but 
for the continuing effects of the accident, he 
would have been able to obtain work In the 
same grade in the same class of employment 
as before the accident. Applts. contended 
that, reap, having been found to be incapable 
of engaging in bis former employment A to 
be fit only for light work, the said seotions of 
the Acte of 1025 A 1931 did not apply to his 
case : — Held : (1) the words in the sub- 

sect. “ has so far recovered from the injury 
as to be fit for employment of a certain 
kind," do not mean that the subseot. is 
applicable only to a workman fit in every 
respect to engage in his former employment 
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but are to be construed bo as to apply to a 
workman rendered unfit for his former 
employment but fit for light work ; (2 ) as the 
findings in fact of the arbitrator were such as 
to satisfy the provisions A requirements of the 
Acts, he was entitled to treat resp.’s 
incapacity as total incapacity. — Addie 
(Robert) A Sons* Collieries, Ltd. v. Mc- 
Cracken, [1936] 3 All E. R. 1039 ; 106 L. J. 
P. C. 49 ; 166 L. T. 113 ; 63 T. L. R. 187 ; 
81 Sol. Jo* 33 ; 29 B. W. C. C. 878, H. L. 


-As to (1) Oonsd. Wenn v. Watney, Combe, 
U 31 B. W. O. C. 56. 


Annotations 

Reid Sc Oo. (1938), 3l bT W. O. C. 56. Rett. "Calmer v. 
Watte, Watae A Co., [1937] 2 K. B. 360, 0. A. 


3288u. .] — A workman was employed for 

fourteen years in a brewery, which was 
situated in an agricultural district, first as a 
maltster A later as a foreman barley roaster, 
work which brought him into contact with 
heat, dust A steam. Only two foreman 
barley roasters were employed in the brewery. 
Having become disabled by dermatitis pro- 
duced by dust or liquids the workman was 
paid 80s. a week compensation, which was 
subsequently reduced to 16s. a week when he 
had become sufficiently recovered to do work 
which did not involve contact with heat, dust 
or steam. The workman commenced arbn. 
proceedings claiming an increase of the rate of 
compensation & also an order that his partial 
incapacity should be treated as total. The 
county ct. judge granted an increase in the 
rate of compensation but refused to make the 
order asked for on the ground that, although 
the workman had taken all reasonable steps 
to obtain employment, there was a till a 
large field of work in the same grade in the 
same class of employment as before the 
accident open to him A his failure to obtain 
employment was not a consequence, wholly 
or mainly, of the injury. The workman 
appealed : — Held : there was misdirection, 
as the only work in the same grade in the 
same class of employment as before the 
accident was that of a foreman barley roaster. 
Appeal allowed. Case remitted to another 
county ct. judge to find whether it was 
probable that the workman would, but for 
the continuing effects of the injury, be able 
to obtain work in the same grade in the same 
class of employment as before the accident. — 
Wenn v. Watney, Combe, Reid A Co., Ltd. 
(1938), 31 B. W. 0. C. 66, C. A. 


3289a. Unable to find former employment.] 

— A miner who had lost the sight of his 
right eye in an accident recovered sufficiently 
to be nt to resume his old work. Although 
he had taken all reasonable steps to obtain 
work as a miner or quarryman, he 
failed to obtain any. The sheriff-substitute 
found that the workman’s failure to obtain 
employment was mainly a consequence of 
the injury A treated his incapacity as total 
under sect. 9 (4). On appeal to the First 
Division of the Ct. of Session the decision 
of the sheriff -substitute was reversed on the 
ground that sect. 9 (4) did not apply to a 
case where the workman had recovered 
sufficiently to be fit for his former employ- 
ment. The workman appealed to the House 
of Lords ; — Held : the words “ employment 
of a certain kind,” in sect. 9 (4) are applicable 
although the employment which the workman 
is fit for A is attempting to obtain is 
his pre-accident employment. — Tannoch v. 
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Brownibside Coal Co., T1929] A. 0. 642 ; 
98 L. J. P. 0. 166 s 141 L. T. 699 ; 46 T. L. R. 
699 ; 73 Sol. Jo. 499 ; 22 B. W. 0. 0. 383, 
H. L. 


Annotations : — Goxnd Hushes e. Pwll-Heli Granite Oo. 
(1929), 22 B. W. 0. 0. 637 j Mothersdale v . Cleveland 
Bridge & Engineering Oo. (1930), 99 L. J. K. B. 261 ; 
Ingham v. Red Line Glieo, Ltd. (1932), 25 B. W. 0. O. 
243 ; Fox t>, Great Western Sawmills (1932), 25 B. W. 
O. C. 621 ; Hamilton v. Kinneil Carmel Sc Coking Coal Co. 
0932), 25 B. W. C. 0. Supp. 81, Rett. Birch Bros., Ltd. v. 
Brown, [1930] 2 K. B. 253 ; Charlton v. Union Castle Line, 
Ltd. (1930), 143 L. T. 66 ; Williams v. Englefleld Collieries. 
Ltd. (1029), 22 B. W. C. O. 532 ; Connor e. Cadsow Coal 
Co., Ltd., [1932] A. O. 1 r Higgins v. Oronk A Sons, Ltd. 
(1932), 25 B. W. 0. 0. 396 ; Owens e. Llay Main Collieries, 
Ltd. (1932). 25 B. W. O. O. 573 ; Jones v . (Jrumlln Valley 
Collieries, Ltd. (1935), 28 B. W. C. C. 260 ; Addle (Robert) 
Sc Sons’ Collieries, Ltd. v. McCracken, [1936] 3 All K. R. 
1039. 


8290. Add . Annotation : — Consd. Birch Bros., Ltd. 
w. Brown, [1931] A. 0. 606. 

3290a. .] — In May, 1923, a miner suffered a 

permanent injury by accident to his left 
foot & was paid compensation. In May, 
1924, he was given by his employers light 
employment as a signalman, together with 
compensation for partial incapacity, & he 
continued to do the work satisfactorily until 
the general stoppage in 1926. His services 
were then dispensed with, A he was unable 
to obtain employment elsewhere. At the 
hearing it was proved that the workman 
could not do work which involved activity 
of the feet. The sheriff-substitute found 
that the workman was fit only for a special 
& limited class of work which he would have 
no chance of obtaining in the competitive 
labour market, & awarded him compensation 
for total incapacity. On appeal this decision 
was affirmed by the First Division of the Ct. 
of Session. The employers again appealed : 
— Held : there was ample evidence to support 
the finding of the arbitrator. — Wemyss 
Coal Co., Ltd. v. Walker (1929), 22 B. W. 
C. C. 360, H. L. 

Annotations : — Refd. Smith v. Union Castle Steamship Co. 
(1931), 24 B. W. C. C. 71 ; Bavoridge v. Stephenson 
(Robert) & Co. (1933), 26 B. W. C. C. 316 Taylor r. 
Banks (Edwin) A Oo. (Oldbury), Ltd. (1934), 27 B. W. 
O. 0. 486. 


3291a. Charitable employment given by employer.] 
— An hotel employee was in 1922 injured by 
an accident which converted him for all 
practical purposes into a one-armed man. 
He received compensation until 1920, when, 
as a result of an arbn., the county ct. judge 
made an order that the employers were liable 
to pay him compensation, & that he was at 
liberty to apply to the ct. “ should he at any 
time be so advised.” No other award was 
made, as the employers undertook to find 
him employment at 30s. a week. The em- 
ployment found for him was to stand in the 
street holding a sign advertising the hotel. 
In J930 he was dismissed for pilfering & 
applied to the ct. for compensation by way 
of review. The county ct. judge made an 
award in hi* favour on the basis of total 
incapacity. The employers appealed :—~ 
Held: (1) the award of the coimty ct. judge 
must have been made on findings that the 
workman was totally incapacitated A that 
the employment found for him by his em- 
ployers was only a charitable employment, 
A there was evidence to support these 
finding s ; (2) the workman, being found to 
be hathe category of “ odd lot ” labour, the 
fact that he had been dismissed for mis- 
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conduct was irrelevant in coming to a decision 
as to whether or not there was incapacity for 
work. Appeal dismissed. — Jensen v. Jones 
(R. E.), I/td. (1930), 23 B. W. C. C. 518, 0. A. 

3291b. One hand becoming useless.] — As a 
result of an accident a workman lost the 
third finger of his left hand, the second & 
fourth fingers were shrunken, & the thumb 
& first finger became weak, thus making the 
hand practically useless. The county ct. 
judge found that the workman was an “ odd 
lot,' & also that fie should be treated as 
totally incapacitated under 1925 Act, s. 9 (4). 
The employers appealed : — Held : there was 
evidence to support the findings, & no mis- 
direction. Appeal dismissed. - 1 — Evans v. 
Thomas W. Ward, Ltd. (1930), 23 B. W. 
C. C. 364, 0. A. 

Annotations : — Gonad. Karl v, Thomas W. Ward. Ltd. (1930). 
23 B. W. O. O. 220 ; Robinson v. English Steel Corpn., 
Ltd. (1032). 25 B. W. O. O. 203. 

3291c. General discharge of workmen — No notice 
to Injured workman.] — A miner employed 
on a week's notice lost the ring finger of his 
right hand in an accident. He received com- 
pensation for total incapacity. While he 
was absent from work owing to his injury 
his employer discharged 500 men, choosing 
for purposes of dismissal men from the dis- 
trict in which the injured workman lived. 

, When the workman ceased to be totally 
incapacitated the employe * applied to have 
the weekly payments diminished. The work- 
man resisted the application on the ground 
that he was entitled to an order treating his 
incapacity as total under sect. 9 (4). The 
county ct. judge found as a fact that the 
workman, having never received a week’s 
notice as the discharged workmen had done, 
would probably, but for the continuing 
effects of the injury, have been able to obtain 
his old work. On this finding, & being 
satisfied that the workman had taken all 
reasonable steps to obtain employment & 
failed, he refused the employer’s application 
for a review, & made an order under sect. 9 (4) 
for total incapacity. The employer ap- 
pealed ; — Held : there was evidence to sup- 
port the findings & no misdirection. — Fir- 
beck Main Collieries, Ltd. v. Hopewell 
(1932), 25 B. W. C. C. 607, C. A. 

Annotations: — Reid. Barstow u. .Ingham’s Thornhill Collieries, 
Ltd., [19341 A. O. 304 ; Ingham’s Thornhill Collieries, Ltd. 
«. Barstow (1934), 27 B. W. C. C. 146 : Ebbw Vale Steel 
Iron & Coal Co. v. Williams, [1936] 1 All E. R. 835 : Jones 
v. Crumltn Valley Collieries, Ltd. (1935), 28 B, W. C. 0. 
260. 

8291 d. Workman dismissed. ] — The words “ the con- 
tinuing effects of the injury ” in sect. 1 (1) of 
1981 Act have reference to the physical condi- 
tion of the workman & do not include an act 
of the employers in dismissing a workman 
because they may think it unlikely that he will 
be able to return to work within a reasonable 
time. — Barstow v . Ingham’s Thornhill 
Collieries, Ltd., . [1934] A. 0. 304 ; 103 
L. J. 'K. B. 426 ; 151 L. T. 66 ; tub nom. 
InqhAm’s Thornhill Collieries, Ltd. t\ 
Barstow, 27 B. W. C. C. 146, H. L. 

Annotations : — Distd. Ebbw Vale Steel Iron & Coal Co. «. 
Williams, fl936] 1 AU E. R. 835 ; Apld. Jones v. Oromlin 
Valley Collieries, Ltd. (1935), 28 B. W. C. C. 260. Dist, 
Vranoh v. Tredegar (Southern) Collieries (1935), 28 B. W. 
C. O. 277. RefdTFrenoh v. Archibald Russell, Ltd. (1934),. 
104 L. J. P. C. 17 : Andrews e. Denaby & Cadeby Main 
Collieries, Ltd., [1935) 1 K. B. 484. 

3291 e. .] — A miner, who had been employed 

by the same employer for twelve years, was 


certified on Jan. 1, 1934, as being disabled by 
miner’s nystagmus & as being only fit for 
light work. Liability under sect. 9 (4) was 
admitted & full compensation paid at the 
weekly rate of 26s. 4d. Compensation was 
reduced from Jan. 20, 1934, to May 19, 1934, 
to 8s. 4 d. a week on the ground that the 
workman was drawing unemployment bene- 
fit. On May 19, 1934, when the workman 
ceased to draw unemployment benefit, the 
weekly rate of compensation was restored 
to 26s. 4 d. until Sept. 11, 1934, when a notice 


to terminate his employment with the em- 
ployer took effect. It was thereafter con- 
tinued at the reduced rate of 8s. 4 d. a 


week. The workman applied to have his 
compensation restored to the full rate dur- 
ing the two periods of reduction on the 
ground that he was entitled to the benefit 
of sect. 9 (4) as amended by the 1931 
Act. In a short judgment the county ct. 
judge said : “ The facts appeared to me to 
be indistinguishable from those in the case of 
Ingham' 8 Thornhill Collieries , Ltd, v. Barstow , 
No. 329 Id. ... I have, of course, taken 
into consideration the state of the labour 


market” & refused to make an award 


increasing the rate of compensation for either 
period. The workman appealed : — Held : 
the termination of the contract of service on 
Sept. 11, 1934, marked a difference between 
the two periods of reduced corupensation. 
The county ct. judge was entitled on the 
evidence to hold that the workman had failed 
to satisfy him that he was entitled to the 
benefit of sect. 9 (4) & Ingham's Cctse applied 
in regard to the second period, but there was 
nothing in the judgment to show that he 
had considered the effect of the continuance 
of the contract of service during the first 
period & there must be a new trial on the 
issue in regard to such period. Appeal 
allowed in part. 

Decision reserved on the question whether, 
on an application by a workman for an order 
under sect. 9 (4), the county ct. judge is 
entitled to take into consideration the fact 


that unemployment benefit is being drawn. 
— Jones v, Crumlin Valley Collieries, 
Ltd. (1935), 28 B. W. C. C. 260, C. A. 


Annotation. — Consd.Ebbw Vale Steel, Iron & Coal Co., Ltd. 
v. Williams (1935) 28 B. W. C. O. 267. 


3291 1. -.] — A disabled miner was in receipt of 

compensation for total incapacity. The 
employers gave notice terminating his con- 
tract of service, & afterwards brought pro- 
ceedings to review & diminish the weekly 
payment. The manager of the colliery said 
m evidence that if the miner had not had 
nystagmus he would probably have been 
working for the employers ; that he made a 
practice of re-engaging old workmen if he 
needed them ; & that he was instructed to 
give the workman notice in consequence of 
the House of Lords* decision in Barstow v. 
Ingham's Thornhill CoUieries , Ltd., No. 
329 Id. The county ct. judge, nevertheless, 
was not satisfied that the workman would 
have been employed, or that he was unfit 
to do the work by reason of nystagmus, 
or that his failure to obtain employ- 
ment was consequent either wholly or 
mainly on his injury. He therefore re- 
duced the amount of the compensation : — 
Held : the evidence that, in spite of the notice 
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terminating employment, the workman would 
have been re-employed took the case out of 
the class represented by Barstow v. Ingham's 
Thornhill Collieries , Ltd,, No. 3291 d. This 
evidence established the probability that the 
workman would, but for the continuing effect 
of the injury, have been able to obtain the 
same class of work as before, & the workman 
must receive his old rate of compensation. — 
Ebbw Vale Steel, Iron & Coax. Co., Ltd. v. 
Williams, |T936] 1 All E. R. 835 ; 80 Sol. 
Jo. 385 ; 29 B. W. C. C. 98, C. A. 

8292. Add, Annotation: — Refd. Earl v. Thomas 
W. Ward (1930), 143 L. T. 745. 

3295, Add. Annotation : — Consd. Lewis v. Guest, 
Keen Sc Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Crawshay (1927), 
98 L. J. K. B. 884. 

3295a. .] — In 1911, a workman lost his 

right arm as a result of an accident. From 
1913 to 1922 his employers engaged him on 
light work. In 1022 it was agreed that he 
should in the future be paid 7s. Gd. a week 
compensation in respect of the estimated 
difference between what he could earn at 
light work & what he would have been earn- 
ing if he had not been injured. After 1924 
he was given the work of record-keeping. On 
Dec. 24, 1927, he was discharged, the works 
being closed on account of trade difficulties. 
On Jan. 9, 1928, after sixteen days, he was 
re-engaged on light work on the terms of 
the 1922 agreement. The workman received 
unemployment benefit for the period he was 
unemployed Sc also the weekly compensa- 
tion of Is, Gd,, Sc did not try to obtain other 
employment. On May 13, 1928, he filed an 
application for arbitration, claiming an 
increase of compensation during the period 
he was unemployed on the basis of total 
incapacity. It was agreed that the amount 
recoverable in these proceedings, if successful, 
was 56 3., being two sums of 35 s, a week less 
the two payments of Is. Gd. The arbitra- 
tion was begun in Aug. 1928, Sc continued 
in Oct. In his evidence the workman said 
that he was “ a storekeeper plus messenger,” 
& that he could act as a watchman-gate- 
keeper. At the hearing in Oct. the county 
ct. judge intimated that he was prepared to 
accept the argument put forward on behalf 
of the workman that he was an “ odd lot,” 
but again adjourned the case to Feb. 1929, 
for further consideration. In Feb., after 
hearing further argument, the county ct. 
judge round that the workman was partially 
incapacitated, that there were classes of 
employment in which he could earn his 
pre-accident wages, Sc that Is. Gd. was 
sufficient compensation during the two weeks 
in question. The workman appealed : — 
Held ; the findings of the county ct. judge 
amounted to a finding of fact that the work- 
man was not an “ odd lot,” Sc there was 
evidence to support such a finding & no mis- 
direction. — Evans v. Ebbw Vale Steel, 
Iron Sc Coal Co., Ltd. (1929), 22 B, W. 
0. 0. 274, C. A. 

2295b. .] — A partially incapacitated 

workman in receipt of reduced compensation 
was unable to obtain work & claimed com- 
pensation on the basis of total incapacity on 
the ground that the injury was responsible 
for the fact that he was now only fit for light 


work, which was in fact unobtainable. The 
county ct. judge found that the workman 
was neither an “ odd lot ” nor within 1925 
Act, s. 9 (4), but fit for light work. He also 
found that his failure to obtain employment 
was due to industrial conditions & not to his 
physical disability, Sc that the employers 
were right in reducing the compensation. 
The workman appealed : — Held : the find- 
ings of the county ct. judge were the exact 
findings in the case of Cardiff Corpn. v. Hall, 
No. 3284, which was approved in Bevan v. 
Nixon's Navigation Co., Ltd., No. 3243b, 
Sc there was no misdirection. Appeal dis- 
missed. — Williams v. Watson (H. J. Sl 
S. A.) (1930), 23 B. W. 0. C. 151, C. A. 

3298. Add. Annotation : — Consd. Owens v. Llay 
Main Collieries, Ltd. (1932), 25 B, W. C. 0. 
573. 

3298a. .) — A wood- working machinist cut his 

hand on a circular saw. He was paid full 
compensation for over two months, but when 
the cut had healed the compensation was 
stopped & he applied for continuance of the 
compensation. After filing the application 
he obtained a job with fresh employers Sc 
cut himself again. At the hearing, at which 
it was alleged that the workman was suffering 
from traumatic neurasthenia, the county ct. 
judge found that lie was able to do light 
work on the ground in the open air, but 
away from machinery, if such work could be 
found, but that he was quite unfit to go back 
to his old job. On the ground that there 
was no evidence that there was any light 
work available of that particular limited 
kind, the judge awarded him continuance of 
compensation at the full rate from the date 
when it had been stopped. The employers 
appealed : — Held : there was no evidence to 
justify an award for payment of compensa- 
tion at the full rate. Appeal allowed. Case 
remitted. — Atkins v. Sprbckley (Charles) 
& Co., Ltd. (1931), 24 B. W. C. C. 59, 0. A. 

3299a. .] — A workman met with 

an accident arising out of Sc in the course of 
his employment which resulted in the loss 
of his right arm. He received full com- 
pensation based on total incapacity for some 
time, when it was reduced. Owing to failure 
to obtain work he again claimed full com- 
pensation. Arbn. proceedings having taken 

E lace, the county ct. judge made an award 
ased on partial incapacity, holding that the 
failure to obtain work was not “ wholly or 
mainly ” due to the injury, but to the state 
of the labour market : — Held : there was 
material upon which the county ct. judge 
could base his decision. The workman 
having failed to prove that his failure to 
obtain work was a consequence, wholly or 
mainly, of the injury, Sc there being no mis- 
direction, the appeal failed. — Mothers dale 
v. Cleveland Bridge Sc Engineering Co. 
(1930), 99 L. J. K. B. 201 ; 142 L. T. 641 ; 
23 B. W. C. C. 47, C. A. 

Annotations t — Consd. Owens v. Liny Main Collieries. Ltd. 
(1932). 25 B. W. C. C. 573. Refd. Jones v. Cruznlin Valley 
Collieries, Ltd. (1935), 28 B. W. C. a 200 ; Langalow v. 
John Lines St Sons, Ltd. (1935), 28 B. W, C. 0. 186. 

3299b* — .] — A press-worker, aged 

fifty-seven years, lost the second & third 
fingers of his right hand in an accident while 
at work. On a claim for compensation the 


123 


09 



Cases 3299b— 3801b. English and Empire Digest Supplement', 


county ct. judge held that owing to the man’s 
age & to the fact of there being two million 
unemployed in the labour market, it was 
quite impossible for him to find work of any 
description, & therefore his labour was an 
“ odd lot.” The employer appealed : — 
Held : there was misdirection. Appeal 

allowed. New trial. — Taylor v. Danes 
(Edwint) & Co. (Oldbury), Ltd. (1934), 27 
B. W. C. 0. 480, C. A. 

3300a. .1 — A workman, in Dec. 1924, 

lost his left eye in an accident, & received 
compensation until he was re-employed at 
full wages at his old work in Mar. 1925. 
In Aug. 1925, he was discharged owing to 
slackness of trade & received unemployment 
benefit for a year. He was unable to give 
any clear evidence of what he had done subse- 
quently, but frond Oct. 1928, to June, 1929, 
he was employed by the guardians. From 
June, 1929, he was again in receipt of un- 
employment benefit. He made a claim for 
compensation in Aug. 1929. Evidence was 
given t<hat he had applied three or four timeB 
to his old employers for work, but unsuccess- 
fully, & that he had been unsuccessful in his 
applications for work to two other firms. 
The employers alleged that the only reason 
why they had been unable to re-employ him 
Was because he had always applied for work 
at times when there was no t ork to be had, 
but that there had been work available for 
him in the past, & there was work available 
for him at the date of the hearing. There 
was no evidence that the refusal of work by 
' the other two firms was due to the fact that 
he had lost an eye. The judge found that 
the workman had failed to obtain employ- 
ment wholly or mainly in consequence of his 
injury, & made an award in his favour under 
sect. 9 (4) on the basis of total incapacity. 
The employers appealed on the ground that 
there was no evidence of either partial or 
total incapacity & no evidence to bring 
the case within sect. 9 (4) : — Held ; there was 
misdirection & no evidence to support a 
finding of incapacity due to the injury. — 
Hughes v. Pwll-Heli Granite Co., Ltd. 
(1929), 22 B. W. C. C. 637, C. A. 

Annotation : — Held. Langslow r. John Lines & Sons, Ltd., 
(1936), 28 B. W. C. C. 18G. 

8300b. .] — A case maker sustained an 

injury to an eye, resulting in the removal 
of part of the iris. The injury was an 
obvious one, but did not prevent him doing 
his old work. He was paid compensation 
until his employer stopped the weekly pay- 
ments on the ground that the workman was 
able to do his ordinary work. The work- 
man claimed full compensation on the ground 
that he ought to be deemed to be totally 
incapacitated under sect. 9 (4) as amended 
by the 1931 Act. He alleged that he had 
taken all reasonable steps to obtain employ- 
ment which he was capable of doing. He 
called two employers as witnesses on the 
hearing of his application for arbn., who said 
that they preferred not to employ him as not 
being a fit man. The county ct. judge found 
that the workman had sufficiently recovered 
as to be fit for his former employment, but 
was not satisfied that he came within either 
clause (i.) or clause (ii.) of sect. 9 (4) of 1925 
Act as amended by the 1931 Act. The 
workman appealed : — Held : the conclusion 


to which the arbitrator had come was one 
of fact & there was no jurisdiction. — Fox v. 
Great Western Sawmills (1932), 25 B. W. 
C. 0. 621, C. A. 

3301a. .] — A miner severely injured his left 

arm in an accident arising out of & in the 
course of his employment. His employers 
eventually offered him light work, which he 
gave up after a short trial alleging that he 
could not do it owing to his injury. The 
employers took the view that the workman 
had acted unreasonably & refused to make 
more than a small weekly payment. Eleven 
months after he had given up the light work 
the workman brought arbn. proceedings in 
which he claimed to be treated as totally 
incapacitated. The employers then offered 
him different light work which he accepted, 
without abandoning his claim for compensa- 
tion during the eleven months’ period. The 
county ct. judge found that the workman 
was physically unable to perform the original 
work offered by the employers & ordered 
that his incapacity should be treated as total 
during that period & that the employers 
should pay him compensation accordingly. 
The employers appealed : — Held : the matter 
must be remitted to the county ct. judge for 
him to determine whether any suitable 
employment had been available to the work- 
man during the eleven months’ period, if 
so, what amount he would have been able to 
earn therein, & also to determine any other 
relevant issues not already determined by 
him. 

Appeal allowed. Matter remitted to 
county ct. judge. — Johnson v. Stavkley 
Coal & Iron Co., Ltd. (1939), 32 B. W. C. C. 
9, C. A. 

3301b. Ability to do work In ordinary course of 
employer’s business.] — On Jan. 5, 1923, the 
workman, who was at the time of this appeal 
fifty-nine years old, while working as a 
general labourer, was injured by an accident 
arising out, of & in the course of his employ- 
ment by resps. His left foot & leg thickened 
& swelled, & ever since he has walked with a 
limp with the aid of sticks, & been unable 
to do any work involving standing up. In 
Jan. 1924, an award was made in his favour 
for full compensation on the ground that his 
injuries left his labour as an “ odd lot,” but 
on resp.’s undertaking to give him some work 
suitable to his impaired powers & to pay him 
a wage equal to his pre-accident earnings, the 
only award made was a declaration of 
liability. He was given the work of cleaning 
valves to do, for which he could sit at a 
bench, & he continued »o to work till Nov. 
1929, when, owing to slackness of trade, he, 
with many other able-bodied & injured men, 
was discharged. Since that time he h$d been 
unable to obtain any work, employers having 
told him they were slack & had nothing to 
suit him. Applts. having refused to pay him 
compensation, he filed a request for arbn. 
& the county ct. judge awarded him full com 
pensation on the basis of total incapacity on 
the ground that he was the class or man for 
whom employers were called upon to find 
special jobs of light work, & that conse- 
quently his labour was an “ odd lot ” : — 
Held : the workman being able to do, & 
having done, the job for six years, of cleaning 
valves, a job necessary to be done in the 



Vol. XXXIV. — Master and Servant. Cases 8801b— 88X6. 


ordinary course of business of his employers, 
his labour was not an “ odd lot,” that was 
to say, he was not only able to do certain 
very special jobs depending on finding a 
very special employer who either from com- 
passion or because he had a special job was 
able to give him employment, therefore he 
was not totally incapacitated. — E arl v. 
Thomas W. Ward, Ltd. (1930), 143 L. T. 
745 ; 23 B. W. C. C. 229, C. A. 

Annotation : — Consd. Robinson v. English Steel Corpn., 
Ltd. (1932), 25 B. W. C. C. 203. 

3301c. Occasional unemployment.] — A workman 
recovered from an injury by accident suffi- 
ciently to return to his old work though he 
was unable to do all that he could do before 
the accident. After his return he was 
occasionally without Work, owing to slackness 
of trade. While still employed he made a 
claim for compensation. The county ct. 
judge found that he was fit only for light 
work but had failed to obtain employment 
wholly or mainly in consequence of his 
injury, & held that under the 1931 Act his 
incapacity must be treated as total. He 
ordered payment to him by his employer of 
£1 10.9. a week from the date of his return to 
work, & to continue. The employers ap- 
pealed : — Held : the award could not be 
supported. Appeal allowed. New trial 
ordered in another county ct. — Snape v. 
Mellowbs & Co., Ltd. (1931), 24 B. W. C. C. 
497, C. A. 

' Annotation : — Reid. Hanoox v. Balfour, Beattie & Oo. (1932), 
25 B. W. C. C. 596. 

3302. Add. Annotation : — Held. Bevan v. Ninon’s 
Navigation Co. (1928), 139 L. T. 647. 

3303. Add. Annotation : — Consd. Birch Bros., Ltd. 
v. Brown, [1931] A. C. 605. 

3305. Add. Annotations: — Consd. I^ewis v. Guest, 
Keen <fc Nettlefolds, Watkins v. Same, Tucker 
v. Same, Ingram u. Crawshay (1927), 90 
L. J. K. B. 664 : Barnes v. L. & N. E. Ky. Co. 
(1929), 22 B. W. C. C. 205 ; Evans t>. Ebbw 
Vale Steel, Iron & Coal Co. (1929), 22 B. W. 
C. C. 274. Refd. Cushion v. Tredegar Iron 
& Coal Co. (1927), 20 B. W. C. C. 454 : Robin- 
son v. English Steel Corpn., Ltd. (1932), 25 
B. W. C. C. 203. 

3305a. .] — An omnibus conductor suffered 

injury to an arm by an accident arising out 
of & in the course of his employment. After 
he had been in receipt of compensation for 
two years, the employer applied for a review 
requesting diminution ov termination of the 
weekly payments. The employer’s medical 
evidence was to the effect that the workman 
was fit to do his pre-accident work. The 
workman’s medical evidence was to the 
effect that the workman was only able to do 
light work of a special kind. The county ct. 
judge in a short judgment said that the onus 


was on the employer to prove his case on the 
issues raised & he had failed to discharge it. 
He therefore made his award for the work- 
man. The employer appealed : — Held : hav- 
ing regard to the evidence given before him, 
the county ct. judge must have intended to 
find in his judgment that the workman was 
<teo disabled that his earning capacity was only 
that of an “ odd lot ” in the labour market. 
Appeal dismissed. — Crosville Motor Ser- 
vices, Ltd. v. Jones (1938), 31 B. W. 0. C. 
179, C. A. 

3807a. .]— In Dec. 1927, as a result of an 

accident arising out of & in the course of his 
employment, a workman sustained an injury 
to his left foot. He received compensation 
at first for total incapacity & then for partial 
incapacity. In July, 1932, the employers 
applied for a review of the weekly payments. 
The workman had for several years been 
wearing a mechanical contrivance on his leg, 
but was unable to state at the hearing who 
had advised him to wear it. There was a 
conflict of medical opinion as to whether the 
contrivance was desirable or otherwise. The 
county ct. judge found as a fact that the 
workman wore the contrivance in order to 
maintain his incapacity & made an award 
terminating the weekly payments. The 
workman appealed : — Held : there was evi- 
dence to support the finding & no mis- 
direction. — Rich v . Partridge Jones & 
John Baton, Ltd. (1932), 25 B. W. C. C. 

• 547, C. A. 

3315a. .] — A workman was employed as a 

seaman on a fishing-boat at £3 a week. On 
Feb. 11, 1920, his finger was cut bv a rope, 
& he was paid compensation until July 2, 
when he was certified fit for light work. He 
then obtained a situation on a trawler, until 
Sept., payment being on a profit-sharing 
basis, <fc his share of the profits being £21. 
He next worked on another trawler until 
Feb. 1927, payment being on the same basis, 
but there were no profits. On Nov. 5, 1920, 
he filed a request for arbn. claiming half the 
difference between his pre-accident wages 
& what he was able to earn on the trawlers 
on the profit-sharing basis. The county ct. 
judge assessed his weekly earning capacity 
since July 2, 1926, at £2 5a., & awarded him 
7a. 6d. a week compensation : — Held : 

( 1 ) there was no evidence that the workman 
suffered any loss of earnings by reason of his 
injury, <te no evidence to support the award ; 

(2 ) the workman had not discharged the onus 
of showing a reasonable probability that 
incapacity would ensue in the future, & 
was not entitled to a declaration of liability. 
— McLeod v . Black (1927), 20 B. W. 0. 0. 
530, C. A. 

3316. Add. Annotation : — Refd. Bryan v. Upland 
(1930), 29 B. W. C. C. 221. 


PART XIV. SECT. ^12, SUB-SECT. 9. 

it Disfigurement — No evidence of 
difficulty in obtaining employment .] — 
The employers of a dock labourer, 
who had lost his left index Anger by 
accident in their employ Sc had been 
receiving compensation, obtained a 
medical reference as a result of which 
the referee reported that the workman 
had again become At for his ordinary 


work. It was, however, not in dis- 
pute that the workman was per- 
manently disfigured by the loss of bis 
Anger. In arbn. proceedings brought 
by the employers, the arbitrator 
refused a motion at tbeir Instance 
that he * should end compensation, Sc 
pronounced a suspensory award, on 
the ground that the workman’s dis- 
figurement might make it difficult for 
him to obtain employment. The 
workman tendered no evidence to show 


that his prospects of employment bad 
been prejudiced by the disfigurement : 
— Held : in the absence of evidence 
showing that the workman’s dis- 
figurement would make it difficult or 
impossible for him to secure employ- 
ment. the arbitrator was not entitled 
to make a suspensory award, but was 
bound to end compensation. — M'Avoy 
v . Caledonia Stevedoring Co., rumj 
S. O. 31 ; 24 B. W. C. O. Supp. 135.— 
SCOT. 
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8817* Add, Annotation : — Retd. Byrne v. Brans 
Lifts, Ltd* (1982), 25 B. W. O, 0. 41. 

3821. Add. Annotation : — Consd. McCann v . Scot- 
tish Co-operative Laundry Assocn., Ltd., 
[1936] 1 All E. R. 475. 

3324a. How calculated — Death after reccing 
weekly payments — & sum in redemption.] — 

A workman entitled to compensation after 
receiving weekly payments amounting to 
£115 10$., was paid a sum of £750 in re- 
demption of all further payments. He sub- 
sequently died as the result of the injuries 
from the accident for which he had been 
paid compensation : — Held : calculating 

the amount payable as compensation under 
sect. 8 of the Act to his widow & ohildren, 
under sect. 8 (2) (iii), the amount paid to him 
weekly must be deducted from the lump sum 
payable to the widow, which was £300, so as 
not in any case to reduce that sum to less 
than £200. Then under sect. 8 (3) (iii), the 
sum of £200 left must be deducted from 
the redemption sum of £760 & the remainder 
of the £750, namely, £550, must be deducted 
from the amount of the children’s allowance, 
which, calculated in accordance with sect. 
8 (3) (i), was £788 2s., & the amount there- 
fore payable on the death of the workman 
Y?as £238 2 8. 


Per Romer, L. J. : The literal construction 
of the words “ lump sum payable ” in sect. 
8 (3) (iii) must be rejected Sc the words read 
as meaning the lump sum which would have 
been payable if there had been no redemption 
of the weekly payments. — Swan .r. Pure Ice 
Co., Ltd., [1935] 2 K. B. 265 ; 104 L. J. K. B. 
683 ; 152 L. T. 407 ; 51 T. L. R. 343 ; 28 
B. W. C. C. 9, C. A. 

3324b. Proceedings by children but not by widow.] 

— Avery v. London Sc North Eastern Ry. 
Co., Harris v . London Sc North Eastern 
Ry. Co., Bonner v. London Sc North 
Eastern Ry. Co., Watson v. London Sc 
North Eastern Ry. Co., No. 2021a, ante . 

3325. Add. Annotation As to (1) Consd. Gardner 
v. Vickers (1928), 44 T. L. R. 563. 

3329. Add. Annotations : — As to (1) Retd. White v . 
London Sc North-Eastern Ry. Co. (1929), 142 
L. T. 435. As to (4) Retd. Morgan v. Tareni 
Colliery Co., [1938] 1 K. B. 433. Generally , 
Refd. Gardner v. Vickers (1928), 44 T. L. R. 
503 ; Bywater v. Stothert Sc Pitt, Ltd. 
; (1933), 148 L. T. 12. 

3?41. Add. Citations .-—[1927] A. O. 126 ; 96 

L. J. K. B. 284 ; 136 L. T. 258 ; 19 B. W. 
0. 0. 416. 

Add Annotation: — Refd. Curran v. Kays, 
[1928] 2 K. B. 409. 


PART XIV. SECT. 13, SUBJECT. 1.— 
B. (a). 

8331 1. What may be taken into account 
— Transitional benefit .] — A workman 
was killed as the result of an injury by 
accident arising out of & in the course 
of his employment. He lived in fainiiy 
with his father Sc mother, one brother, 
& three sisters, one of whom was a 
mental defective. The family was 
supported for the ordinary necessities 
of life out of a family fund, the only 
contributions to which wore the fathor’s 
transitional benefit & the deceased 
workman's wages. In computing the 
father's transitional benefit the Unem- 
ployment Assistance Board allowed a 
certain sum weekly for the maintenance 
of oaoh unemployed member of the 
family, amounting to 32«. for the 
father, mother, & throe younger 
children. & 7s. 6 d. for the defective, 
but, owing to the Assistance Regula- 
tions which prevented an award of 
transitional benefit exceeding what 
could have been awarded as unemploy- 
ment benefit, the actual weekly benefit 
received by the father amounted to 
32s. only. The arbitrator having held 
that the defective was totally 
dependent upon the deceased work- 
man's wages, in respect that, owing to 
the method of computation by the 
Board, the allowanoe for her mainten- 
ance out of the father's benefit had 
never actually been received bv him, 
having been counter-balanced by the 
surplus of the deceased workman’s 
earnings over the cost of his mainten- 
ance : — Held : (1) the father's transi- 
tional benefit fell to be regarded as 
belonging to him as his contribu- 
tion to the fund to be distributed 
for the maintenance of the family; 
(2) although thfe Unemployment Assist- 
ance Board, for the purpose of comput- 
ing the father's benefit, had allocated 
it among the members of the family, 
there was no evidence that the family 
fund had been expended upon the 
maintenance of the family in aooord- 
anoe with such allocation ; (3) the 
arbitrator had, accordingly, misdirected 
himself in finding that the defective 
was not dependent upon her father’s 
benefit; (4) as the presumption that 
every claimant on & common fond Is 


partially dependent upon each con- 
tributor thereto bad not been displaced, 
the defective should be treated as 
partially dependent on her father’s 
contribution & partially on the 
deceased workman’s earnings. Appeal 
allowed. — Forrester’s Curator v. 
Ness Sc Co., [1937J 8. C. 441.— -BOOT. 

PART XIV. SECT. 13, SUB-SECT. 1 — 

B. (bi. 

3339 i. From what sum deducted — 
Not from children allowance,.] — Work- 
men's Compensation Aot, 1925, enacts 
that weekly payments of compensation ; 
made to the workman before his death 
shall bo deducted from the lump sum, 
but not from the children's allowance : ! 

Held : such payments fell to be 
deducted from the lump sum prior to 
its aggregation with the children's 
allowance, & not from the aggregate 
of the lump sum & the allowance ; &, 
accordingly, such portion of the chil- 
dren's allowance, calculated according 
to the rules, as was necessary to raise 
the aggregate to the maximum of 
£G00, fell to be added to the lump sum 
after deduction from the latter of any 
payments made to the workman. — 
Farrell t>. Murdostoun Co llier y 
Go., [1931 J S. C. 143; 23 B. W. O. C. 
639.— SCOT. 

PART XIV. SECT. 18, 8UB-8E0T. 1.— . 

0. (b5. 

3348 iv. Contributions from 

unemployment benefit.} — A workman 
who was fatally injured in his employ- 
ment was, at the time of his death, 
living in family with his father, mother, 
& two sisters. The family was 
maintained out of a common fund, to 
which the workman, his father, & other 
members of the family contributed 
weekly, the whole fund being ex- 
pended upon neoessariee. During the 
year preceding the worlomn's death, 
his father was in employment only for 
eleven weeks: during the remainder 
of the year his father's sole contribu- 
tion to the fund • consisted of un- 
employment benefit. The workmen’s 
own contribution to the fund during 
the year amounted to rather more 
than one-third of it ; his wages 
averaged £1 18«. M., ft be contributed I 
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to the fund, on an average, 13s. fid. 
more than he received from it. The 
other members of the family were all 
partially dependent on his contribu- 
tion ; &, on his death, they claimed 
compensation : — Held : the compensa- 
tion payable to claimants fell to be 
measured by the extent to which the 
workman's death had in fact deprived 
them of the ordinary necessaries of 
life. 

Opinions that, in determining the 
extent of the claimants' partial 
dependency on the workman's earnings, 
the arbitrator was entitled to take Into 
acoount the father's contributions to 


the common fund from unemployment 
benefit. — Pollock v. Baird (William) 
& Co., Ltd., [lfiSl ] S. O. 607 ; 24 
B. W. O. O. Supp. 87.— SOOT. 


8349 ii. .1— Applts., being 

the father, mother, brothers, & sisters 
of deceased, claimed compensation 
under Workers* Compensation Act, 
1912-1924, on the ground that they 
were partially dependent on deceased. 
Applta.& deceased had resided together. 
Sc deceased, who was an infant, had 
been in receipt of a wage of 12s. 8d. per 
week at the time of his death, which, 
or most of which, he was in the habit 
of contributing towards the expenses 
of the household of which he .was a 
member. The magistrate found that 
the cost of the keep of deceased came 
to more than the amount whioh he paid 
Into the fainiiy Sc that applts. were not 
dependent on him : — Held : the magis- 
trate was entitled to find that applts. 
were not dependent on diseased. — 
Kdmondstone v. G weaves (1926), 29 
W. A. L. It 83.— AU8. 


H. Incapacity of wagc-ectming 

father — Result of son’s accident.) — 
A workman who was killed by an 
accident arising out of his employ- 
ment, left his mother Sc sister partially 
dependent upon his earnings. His 
rather, a wage-earner Sc not dependent, 
was totally incapacitated by the news 
of his son's death. The arbitrator 
took the loss of the father's earning! 
into consideration In assessing the 
lump sum payable to the dependant*. 
The employers appealed : — Held : the 
loss of the lather's wage-earning 
capacity was irrelevant to the ait***"' 
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3864, Add. Annotation: — As to (1) Refd. Nugent 
v. Londonderry Collieries (1929), 141 L. T. 


3356. Add . Annotations: — Consd. Welsh Navigation 
Steam Coal Go, v. Evans, [1927] A. C. 834 ; 
Nugent v. Londonderry Collieries (1929), 
141 L. T. 619. 

3357. Add. Annotations: — Consd. Campbell v. Port- 
land Colliery Co. (1926), 19 B. W. C. C. 694 ; 
Shotts Iron Co. v. Curran, [1929] A. C. 409. 
Refd. Ward v. Dorman, Long & Co., [1933] 
2 K. B. 668. 

8859a. .] — Where a workman who had 

been killed by an accident arising out of & 
in the course of his employment left his 
mother & several brothers & sisters under the 
age of fifteen partially dependent on his 
earnings : — Held : the brothers & sisters 
were entitled to the children’s allowance. — 
Shotts Iron Co. v. Curran, [1929] A. C. 
409 ; 98 L. J. P. 0. 73 ; 141 L. T. 66 ; 46 
T. L. R. 261 ; 22 B. W. C. C. 1, H. L. 

Annotation : — Consd. Ward t>. Dorman, Long & Co. (1933), 
2 K. B. 658. 

3859b. Brother under fifteen.] — S hotts 

Iron Oo. v. Curran, No. 3369a, ante. 

3359o. How calculated — Period of calculation — 
Posthumous child.] — A workman having been 
killed by accident arising out of his employ- 
ment, his widow claimed compensation for 
herself & her posthumous child born some 
ten weeks after the workman’s death. The 
employers paid a sum of money into ct. in 
respect of the child’s allowance based on 
16 per cent, of 22 a week for 780 weeks 
or fifteen years : — Held : the child was 
entitled to a sum calculated by taking 16 
per cent, of 22 a week over a period from 
the death of the workman to the date when 
the child in fact would attain the age of 
fifteen, which, in this case, was some ten 
weeks more than fifteen years. — Athey v. 
Pickerings, Ltd. (1926), 96 L. J. K. B. 
260 ; 130 L. T. 635 ; sub nom. Re Athey, 
Pickerings, Ltd.’s Application, 20 B. W. 

0. 0. 215, O. A. 

3359d. Amount of lump sum.] — A workman 

died as the result of an accident, having 
reviously received from his employers 
06 5s. 5 d. in weekly payments as compensa- 
tion. On his death his employers paid into 
ct. 2534 14$. Id., made up of 2234 14$. Id., 

1. e 2300 less 206 5$. 5 d., for the lump sum 
payable to the widow, & 2300 for children’s 
allowance. The total amount to which the 
children would have been entitled, if not 
limited in any way, was calculated to be 
£617 14s. The county ct. judge decided that 
the amount paid in was reasonable &, at 
the request of the widow, made an order for 
payment out of part of the amount : — Held : 
(I) the amount paid into ct. by the employers 
was insufficient, & the dependants were 
entitled to the full 2000, since if the lump sum 
calculated under Workmen’s Compensation 
Act, 1926 (c. 84), s. 8 (2), was reduced below 
2300, then, if the figures warranted it, the 
children’s allowance under sect. 8 (3) might 
exceed £300, provided that the lump sum A 


the children’s allowance together did not 
exceed 2000 ; (2) the widow was not deprived 
of her right of appeal by having accepted 
payment of part of the amount paid in, 
because, although she might have approbated 
the order on her own behalf, she had repro- 
bated it in the interests of her children. 
(3) Semble : a request for arbn., & not an 
appeal, was the proper procedure for the 
widow. — M alcolm t>. Barber, Walker Ad 
Co., Ltd. (1927), 137 L. T. 470 ; 20 B. W. 
C. 0. 616, C. A. 

Annotation : — Consd. Swan v. Pure Ioe Co., [1935] 2 K. B. 

265. 

3359© . One child over fifteen partially de- 

pendent.] — A workman died as a result of 
an accident leaving a widow & two children 
under fifteen all wholly dependent, & also 
one daughter over fifteen partially dependent. 
The county ct. judge held the presence of 
the daughter over fifteen, Ac only partially 
dependent, required him to calculate the 
children’s allowance on the basis of partial 
dependency : — Held : the children’s allow- 
ance must be calculated on the basis of their 
being wholly dependent, & the existence of 
another member of the family over fifteen, 
who happened to be only partially dependent, 
did not affect the calculation. — Green v. 
Premier Glynrhonwy Slate Co., Ltd., 
[1928] 1 K. B. 601; 97 L. J. K. B. 32; 138 
L. T. 90 ; 20 B. W. C. C. 60S. 0. A. 

3362a. Two accidents — Statutory maximum In- 
applicable.] — A workman who had been 
partially incapacitated by an accident Ad 
was in receipt of 19 s. 0d. a week compensation- 
was, whilst in the employment of the same 
employers, totally incapacitated for two 
months by a second accident in respect 
of which the compensation, calculated accord- 
ing to the Workmen’s Compensation Act, 
1925, was 22$. fid. a week : — Held : that there 
was nothing in the Act of 1925 which re- 
stricted the total liability of the employers 
for compensation in respect of the two 
accidents to the 30$. mentioned in proviso (c) 
to sect. 9 (1) of the Act ; that proviso was 
confined to the weekly payment in respect 
of the particular accident then under con- 
sideration ; Ad the workman was therefore 
entitled to the two sums of 19$. fid. Ac 
22$. fid. — Thompson v. London Ad North 
Eastern Ry. Co., [1935] 2 K. B. 90 ; 104 
L. J. K. B. 515 ; 152 L. T. 571 ; 61 T. L. R. 
308 ; 79 Sol. Jo. 195 ; 28 B. W. C. C. 95, 
C. A. 

Annotations : — Consd. Wheatley v. Lamb ton, Ilotton & 

Joleoy CollierJeH, Ltd., 11937] 2 K. B. 42H ; Evans v. 

Oakdale Navigation CollieriOH, Ltd., [1939] 2 All E. K. 

358. 

-3362b. Partial incapacity at time of second 

accident — Total incapacity caused by second.] 

— A workman was totally incapacitated by an 
accident on Aug. 12, 1935, Ad was paid com- 
pensation at the rate of 30$. per week. On 
Dec. 19, 1936, the employers reduced the 
compensation to 16$. 9d. per week. On 
July 16, 1937, they gave notice to terminate 
compensation in respect of that accident. 
As from Nov. 18, 1930, the workman was 
totally incapacitated by reason of silicosis, Ad 


meat of the compensation . — swan 
Ooltkbm I*o* Oo., Ltd. (1928), 
B. W. a C. 661. — SCOT, 
o. Bawd., 19 B. W. O. C. 461 
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was paid full compensation in respect thereof. 
There was evidence that on Nov. 18, 1936, 
the workman was still partly incapacitated 
by the first accident, but it was contended 
that, as there was total incapacity in respect 
of the second accident, & as full compensa- 
tion was being paid therefor, no award could 
be made in respect of the first accident : — 
Held: in view of the evidence of partial 
incapacity on Nov. 18, 1936, an award based 
on partial incapacity could be made in respect 
of the first accident, although the workman 
was totally incapacitated by silicosis & in 
receipt of full compensation in respect thereof. 
— Evans v. Oakdale Navigation Col- 
lieries, Ltd., [1939 J 2 All E. B. 358 ; 32 
B. W. C. C. 61, C. A. 

3363a. During the previous twelve months — Twelve 
months prior to accident.] — Bywater v. 
Stothert & Pitt, No. 3231c, ante. 

3364. Add. Annotation : — Consd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v . Same, 

Tucker v. Same, Ingram v . Crawshay (1927), 
96 L.'J. Jt. B. 004. 

3366. Add. Annotations: — Consd. Lewis v. Guest> 
Keen «fe Nettlefolds, Watkins v. Same, 

Tucker v. Same, Ingram v. Crawshay (1927), 
90 L. J. K. B. 604 ; Delta Mill (1919), Ltd. 
i b. Blakemore (1935), 104 L J. K. B. 459. 
Refd. Bovan v. Nixon’s Navigation Co. 
(1928), 139 L. T. 647 ; Barber, Walker & Co. 
v. Flint (1928), 98 L. J. K. B. 83. 

3371a. .] — Stevens v. Birmingham 

. CoiiPN., No. 3209b, ante. 

3373. Add. Annotations : — Consd. Hamilton v. 
Shelton Iron, Stdel & Coal Co,, Leigh v. 
Same, Timmins v. Same (1926), 90 L. J. K. B. 
295 ; Lewis v. Guest, Keen & Nettlefolds, 
Watkins v. Same, Tucker v. Same, Ingram 
v. Crawshay (1927), 90 L. J. K. B. 664. Refd. 
Bevau v. Nixon’s Navigation Co. (1928), 139 
L. T. 647. 

3373a. — — .] — A workman, a crane-driver, 

was injured by an accident & received weekly 
payments as compensation. Some time 
after the accident the wages of crane-drivers 
generally were increased. Later, more than 
six months after the accident, the workman, 
who was permanently disabled by the 
accident from working as a crane-driver, 
applied for a review of his weekly payments 
in view of the fluctuation in the rate of 
remuneration : — Held : the hypothetical 
number of hours during which the workman 
was employed during the twelve months 
before the review, to which the rate of re- 
muneration must be applied in order to 
ascertain whether there would have been an 
increase or decrease of more than 20 per cent, 
in his average weekly earnings, must be 
assumed to be the same number as those of 
his employment during the twelve months 
before ‘the accident, & the first-mentioned 
hours ought not to be calculated by evidence 
of the actual hours worked as crane-driver 
by another employee of resps. during the pre- 
review period. — Hill v. Wolverhampton 


Corrugated Iron Co., Ltd., [1939] 2 
K. B. 469 ; [1939] 3 All E. R. 72 ; 108 L. J. 
K. B. 536 ; 101 L. T- 6 ; 55 T. L. B. 762 ; 
83 Sol. Jo. 476 ; 32 B. W. C. C. 129, C. A. 

3375. Add. Annotation : — Consd. Birch Bros., Ltd. 
v. Brown, [1930] 2 K. B. 255. 

3377a. Accident occurring before operative date 
of 1023 Act — Compensation to be calculated 
by reference to 1906 Act.]— A workman earn- 
ing £1 18«. 6d. a week was injured by an 
accident on July 10, 1923. Liability was 
admitted & compensation paid. The 1923 
Act did not come into operation until Jan. 1, 
1924. In Sept. 1024, he resumed work at 
lighter employment, but was in receipt of 
higher wages. In Dec. 1928, he was dis- 
charged. In June, 1929, he filed an applica- 
tion for arbn. The county ct. judge found 
that he was still partially incapacitated & 
made an award for a weekly payment of 
£1. The employers appealed : — Held : the 
accident having occurred before Jan. 1, 1924, 
compensation for partial incapacity should 
have been awarded in accordance with the 
1900 Act, & the judge, in making the award 
he did, must have applied the principles of 
the later Acts. — Williams v. Englefield 
Collieries, Ltd. (1929), 22 B. W. 0. C. 
532, C. A. 

3377b. Duty of court to apply 1925 Act, sect. 10.1 — 
— A workman was injured on Feb. 0. 1929. 
Out of the fifty-two weeks prior to that date 
he had been in work for twenty-three weeks 
& out of work for twenty -nine. He had been 
employed by the same employer since 1914, 
but owing to bad trade his contract of service 
had since 1921 become terminable at a day’s 
notice, & it was the practice of the employer 
to put up notices from time to time announc- 
ing that the particular mill in which the 
workman was engaged would cease work on 
the following week. Whenever he was thus 
thrown out of work the workman attempted 
to get other work, but always failed & had 
to draw unemployment benefit. He would, 
if the mill happened to have reopened, apply 
at the works on the chance of being taken on 
again. Liability for the accident was ad- 
mitted by the employer, but a dispute arose 
as to the amount of the average weekly 
earnings on which the rate of compensation 
should be calculated. The county ct. judge 
held that the total earnings during the fifty- 
two weeks should be divided by twenty- 
three, representing the number of weeks of 
employment. There was no evidence before 
the judge that the irregular cessation of 
work was a normal incident of the workman’s 
employment beyond the statement of the 
workman that employment had been irregular 
since 1921. The employer appealed : — 
Held : the county ct. judge had not com- 
puted the workman’s average weekly earnings 
in the manner best calculated to give the 
rate per week at which the workman was 
being remunerated. Appeal allowed. Case 
remitted for reconsideration on the basis of 
1925 Act, s. 10 (i), & the proviso thereto. — 
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C. (a). 

8374 1. Offer of euitdble work — 

A » non-union worker .J — Beld : ae the 


employers bad not discharged the onus 
of proving that aoceptanoe of the con- 
dition in their offer would not have 
made the workman's position materially 
worse than it had been under the old 
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contract, the arbitrator was not 
entitled to refuse compensation. — 
M'DONALD V. OUTBAM (GBORflB) & 
Oo.. Ltd., [19271 8. 0. 883. — SCOT. 
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McGee v. United Steel Companies, Ltd. 
(1930), 23 B. W. C. C. 273, C. A. 

Annotation : — Folld. Fenton r. Charlton (J. E.), Ltd. (1931), 
l U B. W. C. C. 176. 

8377c. .] — At the hearing of an arbn. at 

which the county ct. judge found partial 
incapacity only, a dispute arose as to the 
average weekly earnings of the workman, a 
stevedore. The workman claimed that they 
amounted to £5 10s., but the employer con- 
tended that they were £3 10s., being the 
actual weekly amount paid by them to the 
workman while in their employment. The 
county ct. judge, without considering the 
provisions of 1925 Act, s. 10, in calculating 
the average weekly earnings, took the figure 
of £5 10$. for the purpose of assessing the 
amount of compensation. The employer 
appealed : — Held : average weekly earnings 
must be calculated in accordance with 1925 
Act, s. 10. Appeal allowed. Case remitted 
for reconsideration of compensation on the 
basis of both sects. 9 & 10. — Fenton v. 
Charlton (J. E.), Ltd. (1931), 24 B. W. C. C. 
176, C. A. 

3383a. .] — White v. London Sc North 

Eastern Ry. Co., No. 3243c, ante. 

3383b. .] — In calculating the amount of 

compensation due to a partially disabled 
workman who has resumed work for his 
former employers, the arbitrator cannot take 
into account any changes in the basic rate 
of wages which may have occurred since the 
accident. — Matthews v. Harland Sc Wolff, 
Ltd. (1932), 102 L. J. K. B. 170 ; 25 B. W. 
C. C. 533, C. A. 

Annotations: — Apld. Blakemore v. Delta Mill (1919), Ltd. 
(1933), 26 B. W. O. C. 598. Consd. Delta Mill (1919), Ltd. 
v. Blakomore (1935), 104 L. J. K. B. 459. 

3385. Add. Annotation : — Retd. Broughton v. 
London & North-Eastern Ry. Co., [1930] 1 
K. B. 578. 

3389. Add. Annotation : — Refd. Stevens v. Bir- 
mingham Corpn. (1929), 22 B. W. C. C. 311. 

3390. Add. Annotation : — Refd. Colquitt v. United 
Steel Co. (1928), 21 B. W. C. C. 409. 

3390a. .] — A miner, in 1913, sustained a 

fracture of his right leg & was wholly in- 
capacitated, for which he received full com- 
pensation at 35s. a week. The employers 
subsequently claimed to reduce the com- 
pensation to 3$. 5 d. a week, on the ground 
that ho was then capable of earning wages 
as a clerk, storekeeper, or lampman. The 
workman filed an application for arbn. 
claiming the continuance of compensation 
for total incapacity. The judge referred 
certain questions to the medical referee who, 
in his replies, stated that the workman 
suffered pain in his right leg which would 
revent him standing eight hours as a store- 
eeper or lampman ; but which would not 
prevent him doing the full work of a clerk. 
The judge examined letters written by the 
workman Sc found that he was sufficiently 
well educated to earn 30$. a week as a clerk 
&, on the answers given by the medical 
referee, made an award for Is. 8 d. a week 
with costs. The workman appealed : — Held : 
there was evidence to support the nnding of 
fact Sc no misdirection. — Yeoman v. Great 
Western Colliery Co., Ltd. (1929), 22 
B. W. C. C. 647, C. A. 


3392a. Lack of accommodation for work- 

man’s family.] — A workman employed by a 
railway co. as a foreman ganger, living in a 
village in Lincolnshire with his wife, whose 
lungs were delicate, Sc his four children, was 
partially incapacitated as the result of an 
injury from an accident arising out of & in 
the course of his employment. His average 
weekly earnings before the accident amounted 
to £3 Is. lid. The co. offered him, first at B. 
& then at 8., work which he was capable of 
doing <fe in which he could earn £2 6s. 9 d. a 
week ; Sc they made him weekly payments 
of 7 s. Id. The workman refused the employ- 
ment offered os not being “ suitable ” on the 
grounds that, as he alleged : (a) in neither 
of the places mentioned could he find accom- 
modation for his family, Sc ( b ) that his wife’s 
health would suffer if she had to live in either 
of them ; Sc he applied to the county ct. for 
an award of compensation : — Held : the 
lack of accommodation for the family of the 
workman Sc the possible or probable injury 
to his wife’s health were irrelevant to the 
question whether available employment was 
“ suitable.” — Broughton v. London Sc 
North-Eastern Ry. Co., [1930] 1 K. B. 
678 ; 99 L. J. K. B. 238 ; 142 L. T. 475 ; 40 
T. L. R. 202 ; 74 Sol. Jo. 138 ; 23 B. W. C. C. 
17, C. A. 

3392b. Injury to wife's health.]— Brough- 

ton v. London & North-Eastern Ry. Co., 
No. 3392a, ante. 

3396. Add. Annotation : — Refd. Yates v. Hems- 
worth Rural District Council (1929), 22 
B. W. C. C. 619. 

3399. Add. Annotations : — Dlstd. Cartwright v. 
Crossley Sc Porter Orphan Home Sc School 
(Governors) (1934), 27 B. W. C. C. 476. 
Refd. lie Transferred Civil Servants (Ireland) 
Compensation, [1929] A. C. 243 ; Yates v. 
Hemsworth Rural District Council (1929), 
22 B. W. 0. C. 049 ; Nixon v. A.-G., [1931] 
A. C. 181. 

3400. Add. Annotation ; — Dlstd. Cartwright v. 
Crossley Sc Porter Orphan Home Sc School 
(Governors) (1934), 27 B. W. C. C. 476. 

3401a. Statutory duty to make con- 

tribution.] — A teacher, while teaching a class, 
met with an accident which resulted in her 
being permanently incapacitated Sc having to 
retire. She was accordingly awarded by the 
Board of Education an annual superannuation 
allowance under Teachers (Superannuation) 
Act, 1925 (c. 59). Under that Act both the 
teacher Sc her employers had been compelled 
to make contributions towards superannua- 
tion allowance. These contributions were 
paid into the Exchequer, but did not repre- 
sent the whole of the moneys required for the 
ultimate payment of the superannuation 
allowance, which was made up out of State 
funds. The superannuation allowance was 
paid out of the Exchequer to the Board of 
Education, which paid it to the workman. 
The employers claimed to deduct from the 
weekly payments of compensation a sum 
equivalent to the proportion of the super- 
annuation allowance contributed by him, as 
being a payment, allowance or benefit 
received by the workman from the employers 
during the period of his incapacity within 
sect. 9 (1) (6). On a claim by the workman 
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for the sums deducted, the county ct. judge 
made his award for the employers. The 
workman appealed : — Held : although there 
was a statutory obligation on the employers 
to make certain contributions to the Ex- 
chequer, the allowance was received by the 
workman from State funds which had never 
been in the employer’s possession or under his 
control & must therefore be disregarded in 
computing the weekly payments. Appeal 
allowed. — Cartwright v. Crossley & 
Porter Orphan Home & School, Gover- 
nors (1934), 27 B. W. C. 0. 476, C. A. 

3401b. Must be paid In respect of incapacity.] 

— By Local Government & other Officers’ 
Superannuation Act, 1922 (c. 69), s. 6 (3), 
where a servant of a local authority adopting 
the Act has attained the age of sixty-flve, he 
shall cease to hold his employment, provided 
that the local authority may, with the consent 
of the servant, by resolution extend the 
period of employment for one year or any 
less period & so from time to time as they 
may deem expedient. A dustman, aged 
8ixty-*Beven, employed by a local authority 
which had adopted the above Act was 
injured & became entitled to be paid com- 
pensation. He was paid full compensation 
for a short time & then given a small weekly 
pension. The workman claimed compensa- 
tion on the basis of total incapacity. There 
was no evidence as to whether the employ- 
ment of the workman had been extended by 
resolution, or as to whether the pension was 
paid in respect of the incapacity. The 
, county ct. judge found partial incapacity & 
held that the pension was being paid by the 
employers in respect of such incapacity. He, 
therefore, made an award of compensation 
for partial incapacity, reducing the weekly 
payment by the amount of the weekly 
pension. The workman appealed : — Held : 
there were insufficient materials before the 
county ct. judge to enable him to come to a 
proper decision as to whether the pension 
was in respect of incapacity or not. Appeal 
allowed. Case remitted for rehearing. — 
Yates v. Hems worth Rural District 
Council (1929), 22 B. W. C. C. 649, C. A. 

3411. Add. Annotation: — Refd. Pickervance v. 
Evans (Richard) & Co. (1986), 28 B. W. 0. C. 
492. 

3420. Add. Annotation : — Dlstd. McGee v. Muir 
Wm. & Co. (1929), 140 L. T. 646. 

3423a. Payments received under part-time agency 
agreement.] — A workman was employed as a 
fitter by a firm of engineers, & at the same 
time was acting under an agreement with a 
benefit society as their part-time agent. 
Under this agreement he agreed to obey the 
orders of the society & perform all his duties 
in accordance with official instructions. 
He was to be paid a weekly salary calculated 
on a percentage basis. The workman suffered 
an accident in the course of his employment 


as a fitter. The county ct. judge, in order 
to compute his average weekly earnings, 
added together the weekly payments received 
from both sources. The employers appealed 
on the ground that the relationship between 
the society & the workman was that of 
principal & agent, A not master & servant, 
& that his payments under the agreement 
should not be taken into account s — Held : 
the judge had rightly construed the agreement 
as establishing the relationship of master & 
servant between the society & the workman. 
— Roberts v. Gardner (william) & Sons 
(1928), 21 B. W. 0. C. 164, C. A. 

Annotations Refd. Hobbs v. Royal Arsenal Go -operative 
Society (1930), 144 L. T. 10 ; Petrie v. Red Bank Manu- 
facturing Oo. (1935), 28 B. W. C. O. 423. 

3423b. Payments out of public funds — Com- 
pensation for loss of wages — Workman sitting 
on Court of Referees.] — The earnings which 
are to be taken as the basis of the compensa- 
tion payable to an injured workman under 
Workmen’s Compensation Act, 1926 (c. 84), 
are the earnings in his employment, & do 
not include other earnings such as payments 
to the workman from public funds to make 
* up loss of wages for days when instead of 
working he sits as workmen’s representative 
on the Ct. of Referees of a local employment 
committee. — McGee v . Mum W. & Co., Ltd. 
(1929), 140 L. T. 646 ; 46 T. L. R. 202 ; 73 
Sol. Jo. 109 ; 22 B. W. C. C. 193, C % A. 

3427. Add. Annotations : — Consd. McGee v. United 
Steel Companies, Ltd. (1930), 23 B. W. 0. C. 
273. Refd. Gregory v. Waddington & Co. 
(1933), 26 B. W. C. C. 590. 

3428. Add. Annotation : — Refd. Gregory v. Wad- 
dington & Co. (1933), 26 B. W. C. C. 690. 

3429a. Long distance lorry driver — Allowance for 
meals.] — A long distance lorry driver was 
employed at a weekly wage of £2 10«. He 
was also paid Is. 3d. a meal in respect of 
meals obtained by him when engaged at a 
distance on his employer’s business. The 
county ct. judge found that the allowance 
for meals was a sum paid to cover a special 
expense within the meaning of sect. 10 (iv.), 
& refused to reckon it as part of the workman’s 
average weekly earnings. The workman 
appealed : — Held : the finding was one of 
fact & there was no misdirection. — Gregory 
v. Waddington & Co. (1933), 26 B. W. C. C. 
690, O. A. 

3431. Add. Annotations : — Consd. McGee v. United 
Steel Companies, Ltd. (1930), 23 B. W. 0. C. 
273. Refd. Morgan v. Tareni Colliery Co., 
[1938] 1 K. B. 433. 

3431a. .] — A cotton spinner earning £3 19s. Id. 

a week was disabled by an industrial disease. 
In Apr. 1926, he obtained an award for a 
weekly payment of £1 a week as compensa- 
tion based on an estimated earning capacity 
of £1 19s. Id. a week. He remained in fact 
unemployed except for a short time in Oct. 
1929, when he obtained work as a labourer 


PART XIV. SECT. 13, SUB-SECT. 3.— 
A. (a). 

3413 i. Whether incidental advantage* 
inclvded — Value of tuition to appren- 
tice.} — An apprentice, not in reoefpt of 
any wages, was totally Incapacitated 
as a result of an accident arising out 
of & in the course of his employment : 
— Held : the value of the tuition he re- 


ceived could not be taken into account 
for the purpose of awarding compensa- 
tion.— Davis v. Delahunt, f 1 930J I. R. 
2 62 ; 23 B. W. C. q. 068.— IR. 

s». Amount he is actually earning .] — 
Held : as the workman was employed 
& there was no other employment 
open to him at which he oould earn 
higher wages, the proper figure to take 
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In assessing compensation was the 
amount he was actually earning. — 
Dykes v. Baird, [1929] S. O. (Ct. of 
Sess.) 655.— SOOT. 

sb. Profit sharing by fisherman — 
Deemed to earn wage* at 3780 a year — 
Amount fixed conclusively . } — Maritimk 
Fish Corps, v. Oohoon, [1930] 1 
D. L. R. 809.— OAK. 
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at £1 18#* a week. In Apr. 1932, he obtained 
work as a bookmaker’s clerk at £1 5s. a week. 

• The work was seasonal, intermittent, A for 
part of a day only. He applied for a review 
& an increase of the weekly payments. At 
the arbn. the workman gave evidence that 
he had attempted to obtain more lucrative 
work but had failed. This evidence was not 
contradicted by the employer. The county 
ct. judge found that the work of a book- 
maker’s clerk was part-time work & of such 
a nature as afforded no criterion as to the 
amount the workman was able to earn. He 
therefore dismissed the application on the 
ground that there had been no change of 
circumstances sufficient to justify a review 
of the amount that the workman had already 
been found able to earn. On appeal by the 
workman the Ct. of Appeal held, on the un- 
contradicted evidence of the workman, that 
there had been a change of circumstances, as 
the workman had proved by taking proper 
steps to obtain employment that his earning 
capacity was in fact less than had been 
estimated when the original award was made, 
& an award must be made on the basis that 
the workman was only able to earn £1 5s. a 
week. The employer appealed to the House 
of Lords : — Held : the words in sect. 9 (3) (i) 
41 the average weekly amount which he is 
earning or is able to earn in some suitable 
employment or business after the accident ” 
are alternative, <& the qualifying words “ in 
some suitable employment or business ” 
must be excluded from the first alternative, 
so that the sect, should read 44 the overage 
weekly amount which, after the accident, he 
is earning, or, in some suitable employment 
or business is able to earn.” 

In this case 26s. a week was all that the 
workman was actually earning after making 
bond fide efforts to obtain work suitable to 
his condition. Those earnings were fixed 
as a fact & the county ct. judge had no power 
to increase the amount for the purpose of 
assessing compensation. 

I see no justification for reading into the 
words * the average weekly amount which he 
is earning,’ any such phrase as 4 for full time 
employment ’ or 4 for a full week’s employ- 
ment.* These words stand unqualified, as 
the first alternative. They are not qualified, 
as in the second alternative, by the words 
“ in some suitable employment or business.’ 
In my opinion, the Act provides a simple 
method, though it may not be a logical one, 
as the actual earnings of the workman are 
presumably conditioned by the existing 
economic position of the labour market — an 
element which falls to be excluded in assess- 
ing the amount which he 4 is able to earn ' 
(Lord Thankbkton). — Delta Mill (1919), 
Ltd. v. Blakemobe, 104 L. JT. K. B. 459 ; 
sub nom. Blakemobe v. Delta Mill (1919), 
Ltd. (1936), 28 B. W. C. C. 193, H. L. 

3488. Add. Annotations : — As to (1 ) Refd. Hamilton 
v . Shelton Iron, Steel & Goal Oo., Leigh v. 
Same, Timmins v. Sadie (1926). 96 L. J. K. B. 
295. As to (8) Refd. Hawkins v. Thames 
Stevedore Co. & Cold Storage Co., [1936] 2 
All E. R. 472; Lewis v . Denye, [1939] I 


K. B. 540. As to (6) Refd. Bevan v . Noxon’s 
Navigation Co. (1928), 139 L. T. 647 ; Don- 
caster v. Sudlow (R.) & SonB (1929), 22 
B. W. 0. O. 664. Generally , Refd. Lewis v. 
Guest, Keen & Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Crawshay (1927), 
96 L. J. K. B. 664 ; Birch Bros., Ltd. v . 
Brown, [1930] 2 K. B. 256 ; Bacon v. Wills & 
Sons, Ltd., [1933] 2 K. B. 493 ; Wooding v. 
Monmouthshire & South Wales Mutual 
Indemnity Society, Ltd., [1938] 3 All E. R. 
625. 

3438. Add. Annotation : — Refd. Tansey v. Wilcock 
& Co. (1936), 29 B. W. C. O. 214. 

3449a. Irregular employment — Workman liable to 
day’s notice.]— M cGee v. United Steel 
Companies, Ltd., No. 3377b, ante . 

3455a. Overtlme.l — S tevens v. Birmingham 

Corpn., No. 3209b, ante . 

3455b. Pension.] — S tevens v. Birmingham 
Corpn., No. 3209b, ante. 

3455c. Occasional increased wages when working 
away from home.] — The workman, a ganger, 
aged fifty-five years, met with an accident in 
the course of his employment & two fingers of 
his right hand were injured. After receiving 
compensation on the basis of total in- 
capacity for about four months, he resumed 
work with his old employers. He was after- 
wards discharged & was out of work for 
about two months. He then obtained work 
with a municipal authority, his weekly wages 
varying from £2 to £8 la. fid. He claimed 
compensation under the Act, on the basis of 
partial incapacity, alleging that his average 
weekly earnings before the accident were £4 
& that he was able to earn £2 10s. 8 d. after 
the accident. At the hearing he stated that 
his average pre-accident weekly earnings as 
a ganger when at home amounted to £3 15s., 
& when not at home £6. The county ct. 
judge made an award in favour of the work- 
man of £1 a week to take effect from the 
date of the accident. The county ct. judge 
said that he thought he had arrived at that 
figure by taking into account the workman’s 
occasional pre-accident earnings of £6 a 
week : — Held : there was no ground for 
interfering with the award of £1 per week, 
as the county ct. judge had not considered 
anything irrelevant. The award must there- 
fore be affirmed. — Ford v. Wellerman 
Bros. (1930), 99 L. J. K. B. 600 ; 143 L. T. 
690 ; 23 B. W. 0. 0. 183, C. A. 

3455d. Intermittent employment.] — A bosun’s mate 
was employed intermittently, being at sea 
on voyages in nine months out of the twelve. 
He earned at this work a total of £93 in the 
year. The average sometimes exceeded 
£3 5 s, per week while actually working. 
When on shore he worked & earned varying 
amounts. In Nov. 1930, his jaw was 
fractured owing to the breaking of a mooring 
rope. He was paid compensation at 30s. per 
week until July, 1931, when he was able to 
work da earned £2 15s. per week until Oct. 
1932, when he was discharged. He filed a 
request for arbn. The county ct. judge 
computed his pre-accident earnings at £3 5a. 
a week. He assessed his earning capacity 
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in the labour market at £2 a week. He 
therefore awarded the workman 5 s. a week 
from July, 1931, to Oct. 1032, & 12a. 0 d. a 
week thereafter. The employers appealed 
on the question of the amount of the pre- 
accident earnings : — Held : the question was 
one of fact & there was evidence to support 
the findings & no misdirection. — Jackson v. 
Union Castle Mail S.S. Co. (1933), 26 
B. W. C. C. 364, C. A. 

8466. Add. Annotation : — An to (l) Consd. Temple- 
ton v. Parkin Wm. & Co. (1929), 140 L. T. 519. 

8469. Add. Annotations : — As to (1) Reid. Temple- 
ton v. Parkin Wm. & Co. (1929), 140 L. T. 
519. As to (2) Reid. Hobbs v . Royal Arsenal 
Co-operative Society (1930), 170 L. T. Jo. 169,. 
As to (3) Consd. Roberts v. Gardner (1928), 
21 B. W. C. C. 154. Reid. Williams v. Larsen 
(1928), 21 B. W. C. C. 339. Generally , Reid. 
Petrie v. Red Bank Manufacturing Co. (1936), 
28 B. W. C. C. 423. 

3472. Add. Annotations : — Folld. McGee v. Muir 
Wm. & Co. (1929), 140 L. T. 546. Consd. 
UnswoRh v. Pease & Partners, Ltd., [1937] 
2 All E. R. 817. 

3472a. * .] — A workman in addition to his 

employment by a colliery co. as a collier at 
the coal face acted as a checkweigher at the 
mine under Coal Mines Regulation Act, 1887 
(c. 68). On these occasions 1 e was paid for 
each day he was so engaged a day’s wage out 
of the checkweigh fund, a fund contributed 
to by his fellow workmen in the mine. He 
also was employed as a branch official of his 
local trade union to collect subscriptions 
of members, for which he received remunera- 
tion. On the days on which he was engaged 
in one or other of these capacities he was 
absent from the mine with the consent of the 
colliery co., but received no payment from 
them. The workman, having met with an 
accident arising out of & in the course of his 
employment, commenced proceedings for 
compensation, & claimed that the amount 
received in respect of the foregoing employ- 
ments ought to be taken into account in 
estimating the amount of his weekly earnings. 
The county ct. judge made an award in 
favour of the workman on the basis of the 
compensation claimed. On appeal by the 
employers : — Held : the payments were made 
to the workman in respect of concurrent con- 
tracts of service within sect. 10 (ii.) of 1926 
Act, & therefore he was entitled to have 
them taken into account in computing the 
amount of his average weekly earnings as a 
collier. — Unsworth v. Pease & Partners, 
Ltd., [1937] 2 K. B. 604 ; [1937] 2 All E. R. 
817 ; 100 L. J. K. B. 868 ; 167 L. T. 78 ; 53 
T.L.R.738; 81 Sol. Jo. 457 ; 30 B. W. C. C. 
241,0. A. 

3473a. Miner acting as sub-checkwelghman.] 

— Unsworth v. Pease & Partners, Ltd., 
No, 3472a, ante. 

3475. Add. Annotations: — Apld. Gardner v. Vickers 
(1928), 44 T. L. R. 603 ; Re Unemployment 


Insurance Act, 1920, Re Leeds Corpn. & 
Chadwick (1928), 92 J. P. 192. Consd. 
Williams v. Tredegar Iron & Coal Co. (1935), 
28 B.W. C. 0. 291. Rcfd. Scott r. Summerlee 
Iron Co. (1930), 90 L. J. P. C. 170. 

3477. Add. Annotations : — Consd. Kinneil Cannel & 
Coking Coal Co. v. Sneddon (or Waddell,) 
[1931] A. C. 576 ; Avery v. London & North 
Eastern Ry. Co., [1937] 2 All E. R. 777. 

3479a. Due to spread-over arrangement.] — 

A collier was certified to be partially disabled 
by the industrial disease of silicosis as from 
Feb. 14, 1933, & later to be totally incapaci- 
tated. During the twelve months preceding 
the disablement work had been slack at the 
colliery & during part of the time a spread- 
over system was instituted with the consent 
of the senior workmen in the colliery, who 
otherwise would have been in continuous 
employment under a seniority rule which 
gave them a preference in employment. As 
the result of the spread-over the collier, who 
was a senior workman, was employed during 
its continuance at first for one week in three 
& later for alternate weeks. For the purpose 
of computing his compensation it was neces- 
sary to ascertain his average weekly earnings 
during the twelve months preceding his dis- 
ablement : — Held : the spread-over system 
regulated the conditions of the workman’s 
employment & determined the wages he 
could earn during its continuance. The 
weeks of enforced idleness could not be dis- 
regarded & the average weekly earnings dur- 
ing the twelve months must be ascertained by 
dividing his total earnings for the year by 
fifty-two. — Morgan v. Tareni Colliery Co., 
Ltd., [1938] 1 K. B. 433 ; [1937] 4 All E. R. 
505 ; 107 L. J. K. B. 233 ; 158 L. T. 400 ; 
54 T. L. R. 183 ; 81 Sol. Jo. 1022 ; 30 

B. W. C. C. 448, C. A. 

3482a. Causing temporary unemployment.] — 

Applt., who was employed by reaps, as a 
riveter on piecework, received notice, on 
Sept. 3, 1926, owing to the coal strike of 
that year, that there was no more work 
available for him. He accordingly ceased to 
work till Dec. 8, when he was re-employed 
by reaps. On Jan. 11, 1927, he met with an 
accident causing total incapacity. On an 
application for compensation, the county ct. 
judge held the interruption was a normal 
incident there was no break in the employ- 
ment, & he awarded compensation on the 
basis of applt.’s earnings for the twelve 
months prior to the accident : — Held : the 
interval was not one of the incidents of a 
discontinuous employment, & there ^as a 
break in the employment, & the case must 
go back to the judge to assess compensation 
on that basis. — Gardner v. Vickers, Ltd. 
(1928), 44 T. L. R. 503 ; 21 B. W. C.<C. 129, 

C. A. 

Annotation : — Refd. McGeo v . United Steel Companies, Ltd. 

(1930), 23 B. W. C. C. 273. 

8488a. Workman “ stood off. M ] — A roofer re- 
ceived, in addition to his wages, a “ board 
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sb. Employment during summer 
months as club servant.} — PItf.’s em- 
ployment, with a dob, lasted only 
during the summer months, for which 


he received a weekly wage of £4 15s., 
& during the winter months he was 
engaged as an independent oontraotor 
on hie own aooount : — Held : com- 
pensation should be assessed on the 
basis of an average weekly wage ol 
£4 15s., Sc the break In the employ- 


ment during the winter months was 
not to be regarded as so Incidental to 
his employment with the club as to 
disentitle him to assessment on this 
basis. — LkatRam v. Petonb Central 
Bowling Club 11930] N. Z. L. R* 
176. — N.Z. 
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allowance ” of 28s. a week to cover his 
expenses when working away from home. 
This was paid to him whether he was in fact 
away from home or not. He was “ stood 
off ” for two months, & on his return was 
re-engaged on the terms that he received in 
addition to his wages 12s. a week travelling 
allowance when he was living at home £ 
28s, a week board allowance when he was 
living away from home. He was injured by 
accident a few days after his return to work. 
He was at first paid compensation at 30s. 
a week, but as he recovered the compensation 
was reduced by stages. He objected to the 
basis of average weekly earnings on which 
the compensation for partial incapacity was 
being paid, & claimed that his allowances 
should be reckoned as part of his earnings. 
The county ct. judge held that there was a 
break in the employment when the workman 
returned after being “ stood off,” & that the 
allowances paid after the break were special 
expenses not to be reckoned as part of the 
earnings. The workman appealed : — Held : 
there was evidence to support the findings & 
no misdirection. — Woodhouse v . Turneris- 
ing Roofing Co., Ltd. (1933), 20 B. W. C. C. 
326, C. A. 

3491. Add. Annotation : — Refd. Marchant v. Char 
Steam Trawling Co. (1929), 22 B. W. C. C. 
247. 

3493a. Promotion due to illness.] — A workman, 
who had been employed as a deck-hand, was 
promoted boatswain of a steam trawler, owing 
to the illness of one of the vessel’s officers just 
before she left harbour. Within twenty-four 
hours of putting to sea, the workman suffered 
an accident. In the course of subsequent 
proceedings regarding the payment of com- 
pensation, an issue was raised between the 
parties as to whether the weekly payment 
should be calculated on the earnings of a 
boatswain or a deck-hand. The county ct. 
judge held that at the time of the accident 
the workman was employed in the grade of 
a boatswain, & awardod compensation on that 
basis. The employers appealed : — Held : the 
judge had rightly directed himself as to the 
grade of the workman at the date of the 
accident, — Merchant v. Char Steam Trawl- 
ing Co., Ltd. (1929), 22 B. W. C. C. 249, C. A. 

3494. Add. Annotations : — Consd. McGee v. United 
Steel Companies, Ltd. (1930), 23 B. W. C. C. 
273 ; Summers v. Rhondda Urban District 
Council, [1938] 3 All E. R. 585. 

3502a. Employment by local authority under 
scheme of relief.] — Applt. council had em- 
ployed a workman under a scheme for the 
relief of unemployment. Under this scheme, 
men who had been unemployed for a con- 
siderable time were employed for a period of 
nine weeks, after which it was unlikely that 


they would be further employed by applts. 
for a considerable time. During the ninth 
week of such employment, the workman met 
with an accident arising out of & in the course 
of his employment, & died. It was contended 
for applts. that this employment was of a 
casual type, & was of such short duration 
that it could not afford a basis of assessment 
of average weekly earnings, so that the case 
came within the proviso to Workmen’s 
Compensation Act, 1925 (c. 84), s. 10 1 — 
Held: (1) nine weeks was an ample period 
of time upon which to base an assessment of 
average weekly earnings, & the case came 
within sect. 8 (2) of the Act ; (2) the ct. 
must look at the nature of the employment, 
& not at the motive actuating an employer 
when he employs a workman. — Summers v . 
Rhondda Urban District Council, [1938] 
3 All E. R. 585 ; 159 L. T. 373 ; 102 J. P. 
459 ; 54 T. L. R. 1113 ; 82 Sol. Jo. 081 ; 31 
B. W. C. C. 310 ; 36 L. G. R. 627, C. A. 

3511. Add. Annotation : — Consd. Niddrie & Benhar 
Coal Co. v. Dee, [1927] A. 0. 299. 

3513. Add. Annotations : — Refd. Leonard v . Red- 
brook Tinplate Co., [1930] 1 K. B. 043 ; 
Willis v. Howie (1931), 24 B. W. C. 0. 362; 
Old v. Furness Withy & Co. (1934), 27 
B. W. C. C. 260. 

3521. Add. Annotation : — Apld. Williams v. Craw- 
shay Bros. (Cyfarthfa) (1929), 22 B. W. 0. C. 
223. 

3524. Add. Annotation : — Refd. Moore v . Wallserrd 
& Hepburn Coal Co. (1936), 28 B. W. C. C. 

3524a. .] — A wood machinist & cabinet- 

maker lost the index finger of his left hand 
by an accident arising out of & in the course 
of his employment. He recovered sufficiently 
to be able to do his pre-accident work, & 
the employers applied for termination of the 
weekly payments. At the arbn. the only 
evidence before the county ct. judge was to 
the effect that the workman would suffer 
no loss of capacity for his work in the future, 
& on that evidence the county ct. judge 
terminated the weekly payments. No 
declaration of liability had been asked for at 
the arbn. but the workman appealed on the 
ground that the evidence was insufficient 
to justify a finding of complete recovery & 
that, in view of the fact that the left index 
index finger was missing, a declaration of 
liability should have been granted : — Held : 
the workman having produced no evidence 
that by reason of his accident he had either 
been rendered ineligible for employment 
with any employer or would probably in the 
future be incapacitated for work, no grounds 
existed for granting a declaration of liability. 
Appeal dismissed. — Bryan v. Upland (1930), 
29 B. W. C. C. 221, C. A. 
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8518 I. Validity of — Jurisdiction of 
arbitrator. ] — An arbitrator ought not 
to make a prospective award. — 
Latter v. Bamos (192ft). 2ft 8. R. 
N. 8. W. 275 ; 43 N. S. W. W. N. 84.— 
AUS. 
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8527 II. .1 — A workman who 

was incapacitated through injuries by 
an accident sustained in 1931 in the 


course of his employment, was paid by 
bis employers compensation under 
Workmen’s Compensation Act, 1925, 
at rates which varied from time to 
time by agreement. A dispute having 
arisen as to the workman’s fitness for 
employment, the employers, in 1934. 
presented an application for a medical 
reference, which stated that appcts. 
“ aver that the claimant is now fit for 
his ordinary work, which contention 
the claimant denies & maintains that 
be is only fit for light work.*' A 
reference In the form prescribed by the 


Act of Sedomnt of Feb. 28, 1933, was 
thereafter made by the Sheriff -clerk to 
a medical referee, who was directed to 
“ give his certificate as to the condition 
of the claimant & his fitness for employ- 
ment, stating whether the claimant 
has wholly or partially recovered from 
the injury by accident.** The medical 
referee certified that the claimant, 
although still lame. “ is wholly re- 
covered from the Injuries by accident, 
& is, in respect of these, fit for his usual 
work ” : — Held : the nature of the 
dispute which had arisen between the 
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8530ft. — — .] — On a finding that a workman 

has fully recovered 8c there is no evidence of 
any probability of future incapacity, the 
judge has no power to order a declaration 
of liability to be recorded. — Porter v . 
WhitbYS, L<td. (1926), 19 B. W. 0. O. 414, 
0. A. 

8680b. .] — A miner had his right eye 

injured by a splinter of coal while working 
at the coal face 8c was paid compensation 
therefor. The employers subsequently 
applied to terminate the weekly payments. 
At the hearing the medical evidence was con- 
dieting, 8c accordingly the judge referred 
certain Questions to the medical referee, who 
answered that the workman was fit for work 
at the coal face 8c that he did not think that 
there was any greater danger to either eye 
from such work than there would be if the 
vision of the right eye were normal. The 
judge thereupon terminated the weekly pay- 
ments, but made a declaration of liability. 
The employers appealed : — Held : there was 
no evidence of any reasonable probability of 
incapacity arising at a later day, &, therefore, 
no ground for making a declaration of 
liability. — West Leigh Colliery Co., Ltd. 
v. .McNeil (1929), 22 B. W. C. 0. 541, C. A. 

3580c. .] — A dyer was certified as 

suffering from dermatitis due to dust or 
liquids. The employers denied liability on 
the ground that the disease was not contracted 
through long continued exposure to dust or 
liquids in dyeing & that he was only disabled 
for employment in the process of dyeing. 
The county ct. judge awarded compensation 
to the date of hearing & granted a declaration 
of liability, but not in the terms set out in 
McNichola8 v. West Leigh Colliery Co., Ltd., No. 
3545b, post, stating that there was a reasonable 
probability of future disability. The employer 
appealed. On the appeal the matter was 
referred to the county ct. judge for inquiry 
on this point. The county ct. judge replied 
that there had not been established either 
the probability of a fresh attack without 
repetition of exposure, or that the pro- 
bability of a fresh attack would be due to 
the last attack : — Held : there was no evi- 
dence to support the granting of a declaration 
of liability. — Pearson v . John Walton op 
Collyhurst, Ln>. (1934), 27 B. W. C. C. 
106. C. A. 

Annotation >-Refd. Holmes t>. Kaye, Son ft Oo. (193#), 151 
L. T. 83. 

3530d. Admission by employer of partial Incapacity. 
— On Sept. 26, 1926, a workman was ticked 
on the knee by a horse 8c injured. He was 
paid full compensation until May 5, 1927, 
when the employers gave notice of their 
intention to reduce the weeky compensation 


to 10s., A did in fact so reduce it. The work- 
man applied for 80s. to be continued. The 
employers in their answer submitted to an 
award of 10«. a week to continue. The 
county ct. judge found that the man was able 
to do his full work on May 5, 1927. but ordered 
that compensation should be paid at 30a. up 
to July 4, 1927, 8c then terminate altogether : 
— Held : the award was inconsequent, 8c the 
case must be sent back to the Judge for a 
rehearing. — Sheay v , Tite (B. W.) 8c Sons 
(1927), 20 B. W. O. 0. 616, 0. A. 

3530c. Continuing Incapacity solely due to pre-accident 
disease.] — A carter fell from his cart 8c was 
injured. The employers paid him compensa- 
tion until they caused him to be examined by 
a doctor who reported that the effects of his 
injuries had passed away 8c that his con- 
tinuing incapacity was- due solely to dis- 
seminated sclerosis from which the carter 
had been suffering before the accident. The 
employers accordingly ceased paying com- 
pensation. On a claim for continued com- 
pensation, the county ct. judge held that the 
' effects of the injuries including their aggrava- 
tion of the disease had passed off 8c that the 
* continuing incapacity of the workman was 
not due to the accident, 8c he accordingly 
made his award for the employers. The 
workman appealed : — Held : there was evi- 
dence to support the finding & no mis- 
direction. Appeal disihissed. — Dillon v. 

Wells (1934), 27 B. W. 0. C. 488, C. A. 

3531a. Onus of proof on workman.] — Where 

the county ct. judge found that employers 
were not liable to pay compensation, as the 
workman was not incapacitated from doing 
his ordinary work at his ordinary wages : — 
Held : the judgment of the county ct. judge 
involved a finding that the workman was 
not entitled to a declaration of liability, 8c 
the evidence supported the finding, in that 
the workman had failed to show that there 
was a reasonable probability of an ensuing 
incapacity. — Williams v. Tredegar Iron 
8c Goal Co., Ltd. (1927), 96 L. J. K. B. 722 ; 
137 L. T. 464 ; 20 B. W. O. O. 480, 0. A. 

Annotations : — Folld. West Leigh Colliery Co. t>. McNeil 
(1929), 22 B. W. C. C. 541. Consd. Birch v. John (1930), 
23 B. W. O. O. 345. Reid. Athey v. United Steel Oo. 
(1935), 28 B. W. O.C. 435. 

3531b., .] — McLeod v . Black, No. 3315a, 

ante . 

8531c. .] — An injured workman in receipt of 

compensation was told at the hospital in 
Apr. 1932, that he was fit for light work. 
In July, 1932, his compensation was stopped. 
He was unable to obtain light work between 
Apr. 8c July, 1932. He filed a request for 
arbn. which was heard in Feb. 1933. In 
the course of the arbn. the county ct. judge 


parties warranted a reference to the to the medical referee as to the work- prove that he had carried out his own 

medical referee to the form adopted by man’s Incapacity, the employers, in doctor’s instructions as to the exercises 

the sheriff -clerk. &, on the facta as July, 1931, obtained a further reference to be taken, but the arbitrator refused 

stated* the arbitrator was entitled to on the questions whether the workman to allow further inquiry, ft ended the 

end the workman’s right to compensa- was fit for his ordinary work, ft workman’s right to compensation : — 

tion. Appeal dismissed. — O uvsr «. “ whether, ft to what extent, claimant's Held : as the real question raised was 

United Colltbhb, Ltd. (1935), 28 incapacity (if any) was due to the whether in the circumstances the work- 

B. W. O. O. Suppt. 185. — SCOT, accident. 1 * The referee reported that man’s conduct was reasonable or un- 

the workman was not fit for work as a reasonable, the arbitrator should not 

sb. Incapacity continuing *— ■ U»- brasher* but was fit for light labouring have ended compensation without 

reasonable conduct of loorkmaa.}-— A work. He further reported that the Inquiring into the whole facta re garding 

brasher in a colliery, who had sustained workman's Incapacity waa primarily the alleged failure of the workman to 

injury to his back through an accident due to the aooident in 1918, from take the necessary steps to effect a 

in 1923, was paid compensation as tor which he had not recovered, but that it cure. — Mohxob t. Mount Vxbnon 

toted incapacity untu Sept. 1929. when remained owing to hia failure to do his Qolleert Oo.. R939] 8. 0. 485 ; 96 

a dispute arose astp his right to further part in exercising tbs bruised back B. W. CL O. Sapp. 9, — SOOT, 

compensation. After sundry remits muscles. Tbs workman offered to 
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said that if the workman had done light 
work in Apr. 1932, he would have been 
fully recovered by July, 1932. After re- 
ferring the matter to a medical referee for 
report, the county ct. judge made an award 
in which he found that the employers were 
not liable to pay to the workman any further 
sum as compensation for the injury sustained. 
The workman appealed : — Held : there was 
evidence to support the finding & no ground 
for holding that the observation made by 
the judge in the course of the hearing was the 
sole basis of his award. — McGroder v. New 
Zealand Shipping Oo., Ltd. (1933), 20 
B. W. 0. 0. 354, 0. A. 

8582. Add. Annotations: — Consd. Birch v. John 
(1930), 23 B. W. O. C. 345. Apld. Holmes v. 
Kaye, Son Sc Co. (1934), 151 L. T. 83. 

8582a. .] — Applt. was employed by resps. as 

a ship’s scaler, an occupation which might 
produce the occupational disease of dermatitis 
due to exposure to dust or liquids. In 
Nov. 1932, he was incapacitated by derma- 
titis due, as found by the county ct. judge, 
to long-continued exposure to dust or liquids, 
but had recovered in Apr. 1933, & was then 
out of employment until Sept. 1933. On 
Sept. 0, 1933, he returned to his old work 
with resps., but after doing six intermittent 
days* work broke out in a rash again, & the 
medical referee, on Oct. 17, 1933, certified 
that he was suffering from dermatitis pro- 
duced by dust or liquids, Sc thereby disabled 
from earning full wages at the work at which 
he was employed, Sc that as a result of 
previous attacks there was a reasonable 
probability of a recurrent incapacitation 
through recrudescence of attacks of the 
disease. The workman made a claim under 
1926 Act, as extended by orders of the 
Secretary of State, for compensation for an 
accident resulting from disablement by 
dermatitis. The county ct. judge awarded 
him a certain amount of compensation for 
the period he was disabled, but found that 
after that period he was fit for anything but 
dusty work Sc refused to grant him a declara- 
tion of liability against the employers in 
the event of any future incapacity from 
a recrudescence of the disease : — Held : a 
workman had no absolute right to a sus- 
pensory award that was to be a declaration 
of liability, & the county ct. judge had a 
discretion to grant or refuse such a declara- 
tion Sc had not wrongly exercised that dis- 
cretion. — Holmes v. Kate, Son Sc Co., Ltd. 
(1934), 151 L. T. 83 ; 27 B. W. 0. 0. 110, C. A. 

Annotation : Eefd. Blades v. Wool Exchange & General 
Investments, Ltd. (1937), 80 B. W. 0. O. 395. 

8540a. .] — A grocer’s assistant lost his 

left index finger & received compensation 
for a year. When his compensation was 
terminated, he claimed a renewal of the 
weekly payments or a declaration of liability. 
The county ct. judge found as a fact that the 
workman could do his ordinary work A 
refused to grant a declaration of liability. 
The workman appealed : — Held : on that 
finding of fact a declaration of liability could 
not be granted. Appeal dismissed.-— Birch 
v. John (1930), 23 B. W. 0. 0. 345, 0. A. 

8540b. — .] — A guillotine cutter on May 2, 

1980, by an accident injured his right eye, 
which subsequently had to be removed. He 


was paid compensation by his employers 
unti| Sept. 22, 1930, when they alleged that 
he was no longer incapacitated for work by 
reason of his injury* On a claim for a con- 
tinuance of compensation the county ct. 
judge on Dec. 10, 1930, found that by Nov. 3. 
1930, the workman had become capable of 
earning as much as before his accident, 
though he should not for the present resume 
work as a guillotine cutter or attend 
machinery, & awarded him a lump sum 
representing compensation from Sept. 22 to 
Nov. 3. The award stated that the lump 
sum was “ in full satisfaction & discharge of 
all claims for ” compensation. No request 
was made in the county ct. for a declaration 
of liability. The workman appealed : — 
Held : the award should be varied by 
deleting the words “ in full satisfaction <fc 
discharge of all claims for *' Sc adding a 
declaration of liability in the terms of King 
v. Port of London Authority , No. 3548. 
Appeal allowed. No coBts on either side. — 
Armstrong v . Vulco Dry Battery Oo., 
Ltd. (1931), 24 B. W. C. 0. 38, 0. A. 

8540c. .] — A labourer, forty-nine years 

old, fell & fractured his right femur in Dec. 
1930. The employers admitted liability to 
pay compensation, Sc paid the workman on 
the basis of total incapacity until Aug. 1982, 
when they ended the weekly payments in 
accordance with notice given by them under 
• sect. 12. The workman did not serve a 
counter notice, but filed a request for arbn. 
claiming that he was still totally incapaci- 
tated. On the evidence the county ct. judge 
gave judgment to the effect that he was not 
satisfied that the workman’s condition was 
the effect of the original accident, nor was 
he satisfied that he was incapacitated ? but 
he was satisfied that there had been an 
accident arising out of Sc in the course of 
the employment, the result of which might 
lessen his earning capacity in the future. 
He therefore granted a declaration of liability, 
but made his award in favour of the em- 
ployers. The workman appealed : — Held : 
there was evidence to support the award Sc 
no misdirection. Appeal dismissed. — Skid- 
more v. Birmingham Corpn. (1932), 25 
B. W. 0. C. 039, 0. A. 


3541a. After termination of compensation.] — 

(1) Where a county ct. judge, upon a 
certificate of a medical referee that a work- 
man who has been injured has entirely 
recovered Sc is fit for his usual employment, 
not containing any suggestion of the 
possibility of a recurrence of incapacity 
due to the injury at a future date, makes an 
order terminating the compensation, there 
is no jurisdiction to make a declaration of 
liability. (2) The fact that the certificate 
does not refer, one way or the other, to the 
possibility of future recurrence or com- 
plications, does not make it in any way 
ambiguous. “ Recovery ” primd facie means 
that there is no liability of a recurrence of 
illness & consequent incapacity. — Evans 
(Richard) & Oo., Ltd. v. Gilbie (1926), 96 
L J. K. B. 117 ; 130 L. T. 93 ; 19 B. W. O. 0. 
875, 0. A. 

Annotation : — At toil) Gonad. McLeod v. Black (1927). 20 
B * YL* & 0* 580 i WtttfBtaff v. Gntta Peroha Co. (1927). 20 
B. W. C. 0. 430 ; William* v. Tredegar Iron & Coal Co. , 
Ltd. (1927), 06 L. J. K. B. 722. 
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3541b. Possibility of future Incapacity.] — A 

g rinfcers’ assistant injured her light index 
nger, the injury resulting in absence of 
sensation & a permanent disability to flex 
the top joint. Liability was admitted & 
compensation paid until she was able to 
resume her former employment. After she 
had resumed her employment for a month 
she filed a request for arbn., claiming a 
declaration of liability. The county ct. 
judge refused the declaration on the ground 
that there was no evidence “ at this stage ” 
to support the application, but stated that 
he was making an award protecting her in 
the future should anything unforeseen arise. 

He thereupon made an award dismissing the 
application for a declaration of liability, 

“ there being no evidence at this stage to 
support the application.’* The workman 
appealed : — Held : by refusing a declara- 
tion of liability but inserting in his award 
the words “ at this stage,” the county ct. 
judge had safeguarded the workman by not 
prejudicing any future application that 
might be made in different circumstances, So 
there was evidence on which in this case he % 
could properly do so. Appeal dismissed. — 
.O’Neill v. Ford Shapland So Co., Ltd. 
(1932), 25 B. W. C. C. 060, C. A. 

Annotations : — Consd. Atbey v. United Steel Co. (1935), 28 
B. W. O. U. 435 ; Webb v. Newport & South Wales Tube 
Co. (1938), 31 B. W. C. C. 172. 

3541c. Award of one penny a week — When 
Justified.] — Ruddy v. London, Midland & 
Scottish Ry., No. 2823a, ante . 

S541d. .] — In Nov. 1920, a seaman was 

moving planks during heavy weather in the 
Channel, when, owing to a lurch of the ship, 
he was thrown down So at the same time 
struck by one of the planks. He complained 
of injuries & was examined by a doctor when 
the ship called at R. No serious injury was 
discovered So he proceeded with the ship to 
B. On the voyage to B. he became so ill 
that he was only able to take his turn at the 
wheel by sitting in a chair. At B. he was 
operated on for hernia & his back was put 
into a plaster jacket. He returned home in 
Apr. 1927, So in June, 1927, his employers 
agreed to pay him full compensation. In 
Apr. 1928, he underwent a second operation 
for hernia, which was completely successful. 

In Dec. 1929, the employers applied for a 
review of the weekly payments, specifying in 
their application that they asked only for 
diminution. The county ct. judge, sitting 
with a medical assessor, found that he was 
no longer incapacitated by the hernia, but 
that he was incapacitated by osteo-arthritis 
not due to the accident. On those findings 
he made an award of a penny a week. The 
workman appealed : — Held : there was 
evidence to support the findings & the judge 
was justified in diminishing the compensation 
to a penny a week. — Watts, Watts So Co., 
Ltd. tr. Hole (1930), 23 B. W. C. 0. 119, C. A. 
3541 e. Effect — Subsequent Incapacity.] — The work- 
man, aged eighteen, whilst working in a 
colliery slipped So fell. Immediately after- 
wards he found that the sight of his left eye 
had gone So he remained under this disability 
for four months. He filed a request for 
arbn., but on Apr. 28, 1930, before the case 
came on for hearing, he recovered his sight. 
The county ct. judge made an award of 


weekly payments to cover the period while 
the sight was , lost, on the ground that the 
blindness was accelerated by the fall, So also 
granted a declaration of liability in the fonn 
suggested in King v. Port of London Authority , 

So which ran as follows : ” It is hereby 

declared that appct. has received an injury 
by accident arising out of & in the course of 
his employment but inasmuch as the evidence 
has not established that after Apr. 28, 1936, 
appct. has, as a result of such injury, been 
incapacitated for work but has on the other 
hand established that there is reasonable 
probability that Buch incapacity may ensue, it 
is ordered that this arbn. shall stand 
adjourned reserving to each of the parties 
hereto liberty to make such further applica- 
tion in the matter of this arbn. as he or they 
may be advised.” After the hearing the 
workman had another attack of blindness in 
the same eye So this disability lasted for a 
month. When he recovered he was unable 
to obtain employment. Later he suffered a 
third attack which rendered him blind in the 
left eye for one day only. Neither of these 
last two attacks was associated with any fall. 
He then filed a request for arbn. based on 
the original declaration of liability So claimed 
to be treated as totally incapacitated under 
the provisions of sect. 9 (4) as amended. At 
the second arbn. evidence was given that the 
workman was suffering from 44 spontaneous 
recurrent haemorrhage ” or Eales* disease 
to which young men were liable So which was 
caused either by some weakness of the blood 
vessels in the eye or by some condition of the 
blood. The county ct. judge held that the 
haemorrhages on the last two occasions were 
not causally connected with the original 
accident & refused to award compensation. 
The workman appealed : Held : the 

question was ono of fact So the county ct. 
judge was in no way bound by the original 
declaration of liability to award further com- 
pensation. Appeal dismissed. — Tillings v. 
Lancasters Steam Coal Collieries, Ltd. 
(1937), 30 B. W. C. C. 114, C. A. 

J. Add. Annotations : — As to (1) Consd. 
Williams v. Tredegar Iron So Coal Co. (1927), 
96 L. J. K. B. 722 ; Holmes v . Kaye, Son So 
Co. (1934), 151 L. T. 83. As to (2) Consd. 
McLeod v. Black (1927), 20 B. W. C. C. 530 ; 
West Leigh Colliery Co. v. McNeill (1929), 22 
B. W. C. C. 541. Generally , Refd. Blades v. 
Wool Exchange So General Investments, Ltd. 
(1937), 30 B. W. C. C. 395. 

3545a. Order giving liberty to apply.] — Employers 
having paid a workman full compensation for 
some months for an accident in their employ- 
ment, applied for a review of the weekly 
payment So for termination, but offered to 
accept a declaration of liability. The county 
ct. judge held they were not entitled to 
terminate the weekly payments, as the 
workman was still partially incapacitated, 
but Buch payments should cease, So no such 
payments should be made so long as they 
employed So continued to employ the work- 
man at a wage equivalent to his pre-accident 
wages, with liberty to either party to apply. 
He also ordered the employers to pay the 
costs: — Held: (1) the order was a right 
order, as liberty to apply carried out the 
effect of & declaration of liability ; (2) the 
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employers having failed to establish their 
right to termination of the weekly payments, 
the judge rightly exercised his discretion in 
ordering that the employers should pay the 
costs. — Sidney Lee (Exeter), Ltd. v. 
James (1928), 21 B. W. C. C. 220, 0. A. 

3545b. .] — A workman had an eye removed 

as a result of an accident arising out of & in 
the course of his employment, but was able 
to return to his old work without any loss of 
earning capacity. On a claim for a declara- 
tion of liability the county ct. judge found 
that the workman was perfectly healthy with 
no fear of sympathetic trouble in the un- 
injured eye, that he was capable of any work 
a one-eyed man could do & that there was no 
evidence of his opportunities of employment 
being restricted. On these findings he refused 
to grant a declaration of liability, while ex- 
pressing in his reserved judgment the view 
that such refusal did not debar the workman 
from making an application under sect. 9 (4), 
as amended by the 1931 Act, if he chose to do 
so. The formal award read, “ I decline to 
make a declaration of liability in the above- 
mentioned matter.*’ The workman ap- 
apealed : — Held : the formal award debarred 
the workman from making any application 
under sect. 9 (4) &5, it being the expressed 
intention of the county ct. judge that he 
should not be so debarred, there should be 
added to the formal award the following 
words : “ without prejudice to the right of 
the appct. to make further application for 
compensation, declaration of liability or 
otherwise.” 

Where the arbitrator desires a matter to be 
kept open for the benefit of the workman but 
there iB no evidence before him which would 
entitle him to grant a declaration of liability, 
the above form of words should be used in the 
award rather than the words “ at this Btage ” 
which appear in the award made in the case of 
O'Neill v. Ford Shapland & Co ., Lid. No. 
3541b. Appeal allowed. — Attiey v. United 
Steel Co., Ltd. (1935), 28 B. W. 0. C. 435, 
C. A. 

Annotation : — Dlstd. Webb r. Newport A South Wales Tube 
Co. (1938), 31 B. W. C. C. 172. 

3545c. .] — A gas operator was injured by the 

bursting of a safety valve, as a result of 
which numerous fragments of glass pene- 
trated his body & he lost the little finger of 
his right hand. Many fragments of glass 
were removed & the remainder appeared to 
be quiescent. Owing to the loss of the little 
finger, the grip of the right hand was reduced 
by 15 to 20 per cent. In an award made 
three years after the accident the county ct. 
judge found as a fact that the workman was 
able to do his pre-accident work & refused to 
grant a declaration of liability. The workman 
appealed & asked that the award should be 
amended in the form prescribed in Athey v. 
United Steel Co. y Ltd. (1935), 28 B. W. C, C. 
435 ; Digest Supp .* : — Held : there was evi- 
dence to support the findings & no misdirec- 
tion & no grounds for adding the form of 
words suggested in Athey v. United Steel 
Co., Ltd. supra. Appeal dismissed. — Webb 
v. Newport & South Wales Tube Co., 
Ltd. (1938), 31 B. W. C. C. 172, C. A. 

3545d. Industrial disease.} — A miner was on 
Apr. 13, 1928, certified by a certifying sur- 
geon as being disabled by miner’s nystagmus, 


& was paid compensation for his disable- 
ment. On Mar. §, 1931, he was examined 
by a medical referee who certified that he 
was not suffering from nystagmus, that he 
was fit for his ordinary work, & that no 
incapacity existed. The employer ceased to 
pay compensation on Mar. 17, 1931. The 
workman having been examined on Feb. 1 
& May 11, 1932, by medical men who re- 
orted that he was suffering from nystagmus, 
led an application claiming compensation 
at 10s. a week to start from Mar. 17, 1931. 
The arbn. took place on July 15, 1932, when 
the county ct. judge sat with the medical 
referee who had given the certificate of 
Mar. 3, 1931, & who made a personal examina- 
tion of the workman at the hearing & advised 
the judge that .there was then no nystagmus. 
The county ct. judge made an award for 
the workman for 8s. a week from Mar. 17, 
1931. The employer appealed. The Ct. of 
Appeal adjourned the appeal for the medical 
referee to answer certain questions. The 
questions with their answers were as follows : 
“ (Q.) What did the medical referee intend 
to convey by his certificate dated Mar. 3, 
1931 ? In particular, is there in the man 
himself any constitutional susceptibility to 
nystagmus ? (A.) Od ray examination on 

Mar. 3, 1931, I could find no signs of miner’s 
nystagmus, but on previous occasions I had 
found signs. (Q.) Has the effect of the 
attack of Apr. 13, 1928, completely passed 
away ? (A.) On my examination on Mar. 3, 

1931, I could find no signs of nystagmus, but 
there may have been something latent, & 
therefore in my opinion it is impossible for 
me to say whether the attack of Apr. 1928, 
had completely passed away. (Q.) If nystag- 
mus supervenes, will that arise as a repetition 
of the nystagmus certified on Apr. 13, 1928, 
or from a fresh onset of the disease ? (A.) A 

repetition of the nystagmus certified in 1928. 
(Q.) Is there or is there not a probability of 
a recurrence of nystagmus owing to the fact 
that the original conditions caused by the 
first attack have not completely passed 
away ? (A.) Yes ” : — Held : there was no 

evidence on which the county ct. judge could 
make an award of weekly compensation 
either from Mar. 17, 1931, or at all, but in 
view of the answers given to the ct. by the 
medical referee, the workman was entitled 
to a declaration of liability. Appeal allowed. 
Form of declaration of liability in case of 
industrial disease settled. — McNicbolas v. 
West Leigh Colliery Co., Ltd. (1933), 26 
B. W. C. C. 29, C. A. 

Annotation* ; — Conad. Timmins v. Brod* worth Main Colliery 
Co., [1934) 2 K. B. 361 ; Pearson v. John Walton of Colly- 
burst, Ltd. (1934), 27 B. W. C. C. 106; Richards v. 
Goskar, [1937 ] A. C. 304. Rees v. Powell Duffryn Associ- 
ated Collieries, Ltd.. [19381 1 All E. R. 743. Held. Holmes 
v. Kaye, Son A. Co. (1934), 161 L. T. 83; Eaton v. Wim- 
pey A Co.. C1938] 1 K. B. 363 ; Mayer A Sherratt v. Co- 
operative Insurance Society, Ltd., I1939J 3 All E. R. 168. 

3547. Add. Annotation : — Folld. Smith v . Cutler 
& Sons, Ltd. (1932), 25 B. W. C. C. 408. 

3548. Add. Annotations :—As to (1 ) Consd. Birch 

Bros., Ltd. v . Brown, ri930] 2 K. B. 256 ; 
Birch v. John (1930), 23 B. W. C. C. 346; 
Brewer v . Firestone Tyre Rubber Co. (1931), 
24 B. W. C. C. 366. Refd. Evans v. Gilbie 
(1926), 96 L. J. K. B. 117 ; Williams v. 
Crawshay Bros. (Cyfarthfa) (1929), 22 

B. W. C. C. 223 ; WilsonB & Clyde Coal 
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Go., Ltd. v. Burrow* (1929), 141 L. T. 
694 ; Wilsons & Clyde Coal Oo. v. Burrows 
(1929), 22 B. W. C. C. 480 ; Pearson v. John 
Walton of Oollyhurst, Ltd. (1934), 27 B. W. 
0. O. 100. As to (2) Consd. McLeod v. Black 
(1927), 20 B. W. C. C. 630 i Wagstaff v. 
Gutta Percha Co. (1927), 20 B. W. C. C. 430. 
Apld. Williams v. Tredegar Iron A Coal Co. 
(1027), 08 L. J. K. B. 722. Consd. Ruddy 
v . L. M. S. Ry. (1929), 22 B. W. O. 0. 138. 
Apld* West Leigh Colliery Co. v. McNeil 
(1929), 22 B. W. C. O. 641. Consd. O’Neill 
v . Ford Shapland A Co. (1932), 26 B. W. 
C. C. 600. Held. Watts, Watts A Co. v. 
Hole (1030), 23 B. W. C. C. 119 ; Armstrong 
v . Vulco Dry Battery Co. (1931), 24 B. W. 
C. C. 38 ; Hillier v, Ebbw Vale Steel, Iron 
A Coal Co. (1932), 26 B. W. C. C. 238; 
Neary v. Robert Boby, Ltd. (1932). 25 
B. W. C. O. 357 ; Smith v . Cutler & Sons, 
Ltd. (1932), 25 B. W. C. C. 408 ; Curtis v. 
Rickett, Cockerell A Oo. (1933), 20 B. W. C. C. 
10 ; McNicholas v. West Leigh Colliery Co. 
(1933), 20 B. W. C. C. 29 ; Athey v. United 
Steel Co. (1935), 28 B. W. C. C. 435 ; Moore 
v. Wallsend & Hepburn Coal Co. (1935), 28 
B. W. O. C. 174 ; Webb v. Newport A South 
Wales Tube Co. (1038), 31 B. W. C. C. 172. 
As to (3) Consd. Drewitt v. Britannic Assce. 
(1927), 137 L. T. 611. Dlstd. Soyer v. 
Johnson, Matthey (1927), 90 L. J. K. B. 
1011. Apld. Maynard v. Benovitch (1032), 
25 B. W. O. C. 71. Refd. Sharrod r. War- 
wickshire Coal Co. (1929), 22 B. W. C. C. 
599 ; Shotts Iron Co. v . Fordyce, [1030] 
A. C. 603. Generally , Refd. Lee (Exeter) v. 
.James (1928), 21 B. W. C. C. 220; Glass- 
brook Bros. v. Leyson, [1933] 2 K. B. 91. 

3556. Add. Annotation: — As to (2) Refd. McCann 
v . Scottish Co-operative Laundry Assocn., 
Ltd., [1936] 1 All E. R. 475. 

3558a. — — .] — A coppersmith was injured by an 
accident which caused permanent partial 
incapacity by loss of the left index finger A 
was paid full compensation for a short 
period. He was then re-employed, earning 
an average weekly amount equal to his pre- 
accident wages. Help was given him where 
heavy work was involved, but his capacity 
was nearly as good as before the accident. 
From time to tune his employers before the 
accident had to stand men off from work as 
the amount of work varied, A after the 
accident the workman was stood off work 
in the same way for periods of two & six 
weeks in 1928 A of seven weeks up to the 
middle of June, 1930. Alleging that he had 
been stood off more than other men on 
aocount of his injury, the workman made a 
claim for varying amounts of compensation 
as from the date of his first return to work 
A for a declaration of liability. The em- 
ployers submitted to a declaration of liability. 
The county ct. judge found that the workman 
had not been stood off more than other 
workmen, that he was receiving his pre- 
accident rate of pay, A that that rate of pay 
was really being earned by him. He there- 
fore held that the workman was only entitled 
to a declaration of liability. The workman 
appealed : — Held : there was evidence to 
support the findings A no misdirection. Appeal 
dismissed. — D oughty v. Braith waits (H.) 
& Co., Ltd. (1930), 23 B. W. 0. C. 437, a A. 


8558b* Recurrence of incapacity.] — In 1915 

appct. met with an accident A rupture super- 
vened. Reaps, paid him compensation. In 
Dec. 1916, the rupture was operated upon. 
Appct. returned to work, but shortly after- 
wards the rupture broke down again A appct. 
left his work. After a short absence he again 
returned to work at reduced wages A received 
compensation on a sliding scale according to 
the amount he was able to earn. In Dec. 
1921, he left resp.’s employment to take up 
a position as steward of a club for which he 
received approximately the same wages as 
he had earned with reaps, before the accident. 
About five months later he claimed a declara- 
tion of liability. Resps. contended that 
application was too late, A as the man was 
able to earn the same wages as before the 
accident A there was no evidenoe that these 
wages would cease or the appct. would be 
unable to earn the same wages in the future, 
there was no evidence upon which a declara- 
tion could be granted. The deputy county 
ot. judge said that the injury being a rupture 
which had in fact broken down once after 
’ operation for so called radical cure, appct. 

* was entitled to a declaration : — Held : there 
was evidence upon which the judge was 
entitled to grant a declaration of liability. — 
STATHAM V . OXCROET COLLEBRY CO., I/TD. 
(1922), 15 B. W. C. 0. 271, O. A. 

Annotation :-~€onid. Brewer v. Firfeetone Tyre Rubber Co. 

(1031), 24 B. W. C. O, 360. 

8559. Add. Annotations : — As to (1) Consd. Barnes 
r. L. A N. E. Ry. Oo. (1929), 22 B. W. 0. O. 
205 ; Evans v. Ebbw Vale Steel, Iron A 
Coal Oo. (1929), 22 B. W. 0. 0. 274. Apld. 
Earl v . Thomas W. Ward, Ltd. (1930), 143 
L. T. 746. Refd. Williams v. Tredegar Iron 
A Coal Oo. (1927), 90 L. J. K. B. 722 ; 
Williams v. Watson (H. J. A S. A.) (1930), 
28 B. W. C. O. 151 ; Robinson v. English 
Steel Corpn., Ltd. (1932), 25 B. W. O. C. 
203 ; O’Neill v. Ford Shapland A Oo. (1932), 
25 B. W. 0. C. 660 ; Baveridge v . Stephenson 
(Robert) A Co. (1933), 20 B. W. C. O. 310 ; 
Athey v. United Steel Co. (1936), 28 B. W. 
0. C. 435. As to (2) Refd. Evans v. Gilbie 
(1926), 90 L. J. K. B. 117 ; Webb v . Newport 
A South Wales Tube Co. (1938), 31 B. W. 0. O. 
172. 

3559a. .] — A workman having been injured, 

the employers entered into an agreement 
with him, which was duly recorded. This 
agreement gave the workman 30a. a week for 
total or partial incapacity “ or until same 
shall be ended, diminished, increased or 
redeemed.” Later the workman returned to 
work at his old wages, on the express agree- 
ment contained in correspondence that his 
rights under the registered agreement were 
kept alive, A that if the work was not con- 
tinued A old wages paid, he should gjb back 
to such rights. As he was able to continue 
at work, the employers applied for a review 
to diminish or terminate the payments pay- 
able under the registered agreement. The 
workman claimed that he had not been paid 
his full old rate of wages under the second 
agreement A was entitled to have them made 
up to the old rate, A further, that by reason 
of this agreement the employers had no power 
to review the payments payable under the 
registered agreement. The county et. judge 
held the employers* application to review 
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*m in breach of the agreement in the corre- 
spondence, A dismissed the application : — 
Held s the employers had expressly reserved 
their rights under the registered agreement 
to have the weekly payment reviewed. The 
workman’s attempt at work having been 
successful, the employers* application to 
review was a proper one, A the judge was 
wrong in dismissing it. The right order on 
the facts was to discharge the registered agree- 
ment A direct a declaration of liability to be 
recorded. — Hitchens A Co., Ltd. v. Hart 
(1927), 20 B. W. 0. 0. 609, 0. A. 

8562a. Dismissal on dosing down of works.] 

— A workman was injured by accident in 
Oct. 1929, A received 80s. a week until July, 

1930, when the compensation was reduced by 
the employer to 16s. a week. In consequence 
the workman began arbn. proceedings. The 
arbn. was heard in Oct. 1930, when the 
county ct. judge found that at that time the 
workman was able to earn his pre-accident 
wages at work which was offered to him by his 
old employers. He awarded 30s. a week 
from July to Oct. The man was re-employed 
at his old wages A remained at work until 
Jan. 1981, when he Vas dismissed with others 
on the closing down of the factory. In Feb. 

1931, he began fresh proceedings, claiming a 
declaration of liability. In his answer the 
employer raised the defence of res judicata . 
It was agreed that subject to this defence 
the workman was entitled to a declaration of 
liability. The county ct. judge held that the 
doctrine of tea judicata did not apply, A made 
an award in favour of the workman for a 
declaration of liability. The employer 
appealed : — Held : the county ct. judge had 
never intended the first arbn. to operate as 
res judicata , A the fact that the workman had 
obtained employment at his old rate of wages 
did not prevent a subsequent original applica- 
tion for a declaration of liability. Appeal 
dismissed. — Brewer v. Firestone Tyre 
Rubber Co. (1931), 24 B. W. C. C. 860, C. A. 

8562b. Prevented by general fall in wages.] — 

A workman who was employed sometimes 


as a casual, sometimes as a general, labourer, 
A sometimes as a bricklayer’s labourer, lost 
his left eye by an accident arising out of A 
in the course of hie employment A received 
compensation for some years. The employers 
applied for a review, seeking termination or, 
alternatively, diminution. In his evidence 
the workman said, “ I can work just as well 
as I could before, A the only diminution is 
due to the drop in wages.” On this evidence 
the county ct. judge terminated the weekly 
payments A refused a declaration of liability. 
The workman appealed : — Held : on the 
evidence before him the county ct. judge had 
rightly refused to make a declaration of 
liability A there was no misdirection. Appeal 
dismissed. — Union Cold Storage Co., Ltd. 
v. Poole (1932), 25 B. W. 0. 0. 1, C. A. 

8563. Add. Annotation : — Distd. Union Cold Storage 
Co., Ltd. v. Poole (1932), 25 B. W. C. C. 1. 

3571a. Consideration for agreement — Sufficiency.] 
— An underground colliery workman left his 
employment in Mar. 1921, on account of 
illness. On July 18, 1922, he was certified 
to be suffering from nystagmus, the disable- 
ment, according to the certificate, being 
deemed to commence on that day. The 
workman applied for compensation, A the 
employers paid full compensation for total 
incapacity for four years, A then ceased 
payment. In proceedings for an award, 
instituted by the workman, the case was 
treated by both parties on the basis of an 
agreement to pay compensation as for total 
incapacity having been made, but the county 
ct. judge held there had been no consideration 
on the part of the workman for the agree- 
ment, A as the workman was not entitled 
to any compensation since he had not been 
employed by reaps. during twelve months 
prior to the date of the certificate, the 
agreement was outside Workmen’s Compensa- 
tion Act, 1925 (c. 84), A could not give 
jurisdiction within the Act : — Held : there 
had been good consideration, inasmuch as 
the workman had forborne to take steps, 
either by applying to the certifying surgeon, 


PART XIV. SECT. 14, SUB-SECT. 8.— 
D. (dj. 

8564 i. Declaration of liability to be 
made.) — la an application tor com- 
pensation at the instance of a miner 
who, to Mar. 1933, had practically lost 
the sight of one eye as the result 
of an accident in the course of his 
employment with a colliery co., the 
arbitrator found that incapacity had 
oeased as at Sept. 30, 1933, Sc he 
terminated the workman's right to 
compensation as from that date until 
the further orders of the ct. It 
appeared that, since Sent. 30, the 
workman had been physically fit for 
his former employment at the coal face, 

that the loss of the sight of the eye 
had not appreciably diminished his 
efficiency. He was In fact employed 
by the oo. on light work as a repairer 
at a lower wage. His former work had 
been suitable work for him since he had 
become accustomed to one-eyed vision ; 
but. owing to the risk of injury to his 
remaining eye, he was unwilling to 
resume bis former work, notwithstand- 
ing that injuries involving loss of sight 
were uncommon. Employment at nis 
former work bad not been asked for by 
hlm,orofleredtoldmbytbeoo. There 
were no averments, at no evidence 
wee led as to the effect which the loss 
of the sight of hi* eye might have upon 


his position in the labour market. 
On an appeal by stated case the em- 
ployers contended that the arbitrator 
onght to have made a Anal award 
terminating the right to compensation : 
— Held : in the otrcumstances, there 
was material before the arbitrator 
which entitled him to make the award 
suspensory. Appeal dismissed.— Fer- 
guson v. New Cumnock Collieries, 
Ltd (1935), 28 B. W. C. C. Suppt. 1 — 
SCOT. 


PART XIV. SECT. 15, SUB-SECT. 1. 

•g. Agreement by. minor — Necessity 
for concurrence of curator.) — On Nov. 3, 
1932, a mine-worker, aged sixteen, 
sustained injury by accident by having 
his right hand caught in the haulage 
apparatus in the colliery in which he 
was employed. The employers made 
weekly payments of what they alleged 
was compensation under the Act for 
the first few weeks to the workman’s 
brother, Sc then for three weeks to the 
workman himself. Thereafter the 
workman stopped accepting these 
weekly payments Sc raised an action 
at common law in the Ct. of Session 
against the employers. The minor 
workman had & curator, his father, 
who was in the same employment. 
In their defence to the workman’s 
action the employers pleaded that the 
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workman had claimed & accepted 
compensation under the Act, & 
was therefore barred from insisting In 
the action. The workman pleaded 
that no payments had been made or 
accepted as compensation under the 
Act, & that the payments had been 
made without the consent & concur- 
rence of the pursuer's ourator & while 
the pursuer was in ignorance of his 
legal rights. After a proof on these 
preliminary pleas the Lord Ordinary 
repelled defenders’ idea, holding 
(a) that no agreement to accept com- 
pensation under the Act had been 
proved. Sc (b) that the minor workman 
had no capacity to oonclud© such an 
agreement without the consent of his 
ourator, which hod not been obtained. 
The employers reclaimed : — Held : 

(1) in respect an agreement to accept 
compensation under the Act was not a 
contract in the ordinary course of the 
minor's trade, business, or employment, 
it fell within the general rule of 8cots 
Law that contracts made by minors 
who have curators without the consent 
& concurrence of those curators are 
void ; (2) an agreement to accept com- 
pensation under the Act had not been 
proved. Appeal dismisaed. Reclaim- 
ing Note refused. — O'Donnell w. 
Browniksidb Coal Oo., Ltd. (No. 1), 
O. 534; 27 B* W, O. C. 8upp. 
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or by appeal to the medical referee, to get 
the date of the certificate of disablement 
altered, & the agreement was binding upon 
resps., Sc the workman was entitled to an 
award. — Rees v. Imperial Navigation Coal 
Oo., Ltd. (1927), 20 B. W. 0. C. 287, O. A. 


3580a. .] — A workman injured by 

accident in Dec. 1927, was paid compensation 
at the rate of £1 2s. 3d. a week, this rate being 
based by the employers on the supposition 
that the pre-accident wage was £1 18s. lOd. 
a week. These payments were accepted by 
the workman until Dec. 1928, when the pay- 
ments were reduced to 15s. a week. In 
Jan. 1929, the workman was given light work 
at a weekly wage of £2 Is. 8 d. He then 
claimed a review of the weekly payments on 
the ground that his pre-accident wages were 
£2 10s. 3d., Sc that he was therefore entitled 
to £1 6 s. 1 \d. during the period of his total 
incapacity instead of the £1 2s. 3d. which he 
had been paid Sc had accepted, & 4s. 4£d. a 
week from the time he was given light work. 
The county ct. judge held that the payment 
of the ^compensation over so long a period 
implied an agreement between the parties 
on the terms that the rate of compensation 
should be £1 2s. 3d. a week based on a pre- 
accident wage of £1 18s. lOd. Sc that since 
there had been no change of circumstances 
&*no question had arisen within the meaning 
of the Act, the workman was bound by that 
agreement. The workman appealed : — 
Held : the county ct. judge, having found on 
the evidence that there was an implied agree- 
ment, was right in holding that the parties 
‘were bound by it. — Lewis v. Cammell, 
Laird & ’Co., Ltd. (1929), 22 B. W. C. C. 
410, C. A. 


Annotations : — Apld. Emsley v. Hoggas (J.) & Co. (1931), 24 
B. W. C. C. 332. Consd. Teiio Tinplate Co. v. Griffiths 

B , 28 B. W. O. C. 127. Reid. Standish v. Newton 
t>era & Co. (1933), 26 B. W. C. C. 142. 


3580b. On May 19, 1981, a 

workman was injured by the collapse of a 
crane, his face was severely disfigured Sc he 
suffered other injuries. Liability was ad- 
mitted by his employers, who paid him com- 

S enaation at the rate of £1 3s. 9d. a week on 
be supposition that his pre-accident earn- 
ings were £2 5s. 0 d. It was said that he 
had taught the violin in his spare time. He 
accepted compensation at that rate until 
June 24, 1932, when the employers reduced 
it to 5s. a week, after serving notice under 
sect. 12. On Oct. 6, 1932, he filed a request 
for a review & increase of the weekly pay- 
ment on the ground that whilst he was able 
to do suitable light work he had failed to 
obtain employment, although he had taken 
all reasonable steps to obtain it. It was then 
discovered that he had been employed for 
. seven weeks in Nov. Sc Dec. 1931, playing 
the violin in a cinema, Sc had been employed 
as a salesman at an average weekly wage 
of £2 7s^l0d. since Aug. 2, 1932. The work- 
man then changed his solr., Sc a large number 


of amendments were made in the request for 
arbn. He also claimed that any compensa- 
tion payable should be paid on the basis 
that nis pre-accident earnings, including his 
earnings as a musician, were £3 10s. 2d. At 
the hearing it was proved that from Feb, to 
Aug. 1932, the workman had been drawing 
unemployment benefit. The county ct. judge 
refused to hold that the payment Sc receipt 
of £2 5s. fid. for total incapacity constituted 
an agreement between the parties, Sc found 
as a fact that the workman's pre-accident 
earnings were £3 10s. 2d. Adopting that 
figure he treated the workman as having 
been totally incapacitated from the date of 
the accident until June 24, 1932, Sc partially 
incapacitated from June 24, 1932, Sc made 
his award for the workman accordingly. 
The employers appealed : — Held : the county 
ct. judge was entitled to find as a fact that 
there was no agreement to he implied 
between the parties, but on the evidence the 
award could not be supported. Appeal 
allowed. New trial ordered in another 
* county ct. — Standish v. Newton Chambers 
^ Sc Co., Ltd. (1933), 20 B. W. C. 0. 142, C. A. 

3580c. A collier was injured on 

Jan. 24, 1928, by an accident arising out of 
Sc in the course of his employment. He 
returned to light work on Dec. 10, 1929, Sc in 
addition to his wages received a weekly 
payment of 15s. 3d.* as compensation. 

Within two or three weeks of restarting work, 
the workman complained to the manager 
that he was not being paid right wages or 
compensation Sc the manager said he would 
look into it. No further protest or dis- 
cussion took, place. Compensation was re- 
duced in Jan. 1930, & again in Nov. 1937. 
In Feb. 1938, the workman alleged that the 
weekly payments of compensation which he 
had received since his return to light work 
in Dec. 1929, were too small, Sc claimed from 
his employers a sum of approximately £90 
which he alleged was due to him by way of 
arrears. Before the hearing it was agreed 
that the workman’s average weekly earnings 
before the accident were £3 0s. 9 d. t Sc that 
on this basis the weekly payments of com- 
pensation which he had received were in faot 
less than the amounts arrived at by calcula- 
tion in accordance with sect. 9 (3), but the 
employers alleged that there must be inferred 
an agreement between the parties as to the 
amount of compensation, Sc they relied upon 
the fact that after making one complaint the 
workman had continued to accept compensa- 
tion at the rates at which it had been paid, 
without further protest. The county ct. 
judge dismissed the workman’s application. 
The workman appealed : — Held : there was 
no finding that such an agreement had ever 
been made, Sc there was no evidence onswhich 
it could have been so found. 

Appeal allowed. Leave to appeal to House 
of Lords refused. — Salt v. Barber, Walker 
Sc Co., Ltd. (1938), 31 B. W. C. 0. 427, C. A. 


PART XIV. SECT. 15,BUB*8£CT. 3. — A. 

sg. Liability of lump sum for sums 
paid in poor relief .] — A workman, who 
was Injured by accident in Ang. 1233, 
reoeived weekly compensation at an 
agreed rate until May, 1934, when his 
employers gave notice to diminish 
the rate of payment. The workman 
refused to agree to the diminution. 


& payment of compensation was sus- 
pended pending the settlement of this 
dispute. In Feb. 1936, the dispute was 
settled by the employers agreeing to 
make a lump sum payment of £200 in 
redemption of the workman’s claim. 
This sum covered both arrears due to 
the workman & liability for the future, 
hut no allocation was made between 
past & future liability. From May, 
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1934, till Feb. 1936, while payment of 
compensation was suspended, the 
workman received out-door relief. 
The relieving authority, in terms of 
sect. 41, claimed from the employers 
repayment of the relief paid, amou nt i ng 
to £123, out of the lump sum agreed 
to be paid to the workman : — Held : 
(1) the relief had been granted “ pend- 
ing the settlement of the workman’s 



Vol. XXXIV.- Master and Servant. Cases 3591a-~3682a. 


3591a. Voluntary weekly payment made — Bank- 
ruptcy of employer — Proof for lump sum.] — 
A workman sustained an accident in respect 
of which his employer voluntarily paid him 
compensation. The employer was subse- 
quently adjudicated a bkpt., & the trustee in 
bkpcy. continued the weekly payments until 
the workman tendered a proof in the bkpcy. 
for £1,000, being, as he alleged, the lump sum 
required to redeem the weekly payments. 
The trustee rejected the proof on the ground 
that he was unable to estimate its value until 
the county ct. had assessed the amount of 
the liability. The workman moved the ct. 
for an order directing the trustee to admit 
the proof : — Held : the proper pract ice was 
for the motion to stand over in order that 
the trustee might apply to the county ct., in 
the name of the bkpt., for an award fixing 
the amount of the lump sum to which the 
workman was entitled, & the trustee must 
then decide whether to admit the proof for 
that, or some other, & what amount ; & if 
the workman was dissatisfied with the 
trustee’s decision he could then apply to 
restore the motion. — Re Wise, Ex p. Mole 
v. Trustee (1934), 27 B. W. 0. C. 490. 

8630a. To set aside award — Previous refusal to set 
aside — Fresh application on different ground.] 

— A workman having been certified as dis- 
abled in Nov. 1932, by dermatitis, applied 
for compensation on the basis of the certifying 
surgeons certificate. At the arbn. held in 
Feb. 1933, a witness was called who gave 
evidence that the workman could not have 
come into contact with lime which was 
alleged to be the cause of the dermatitis. 
The workman’s application for compensation 
was dismissed. In Jan. 1934, the workman 
applied under Workmen’s Compensation 
Rules, r. 85 (4), for leave to apply to set aside 
the award. The county ct. judge dismissed 
the application. The witness who had given 
evidence in the county ct. was subsequently 
tried at assizes for perjury & was acquitted, 
but in the course of the trial made certain 
admissions which indicated that there was a 
possibility that the workman might have 
come into contact with lime. In consequence 
of these admissions the workman, in Nov. 
1934, made a second application for leave to 
apply to set aside the award. The employers 
contended that in view of his previous refusal 
in Jan. 1934, the county ct. judge was f undue 
officio . The county ct. judge, however, gave 
leave & held that there was reasonable cause 
for not having made an application to set 
aside the award within six months, as the 
trial for perjury took place after the expira- 
tion of the six months & provided fresh evi- 
dence not previously available. The em- 
ployers appealed : — Held : the fact that the 
county ct. judge under rule 85 (4) had on 
one occasion refused leave to make an applica- 


tion to set aside the award did not preclude 
him from granting leave on a later occasion, 
as the two requests for leave were based on 
different grounds. If the first application, 
however, had been for a new trial under 
rule 85 (1), the county ct. judge’s decision 
would have been final & he would then have 
been functus officio. Appeal dismissed. — 
Boyle v . Union Cold Storage Co., Ltd. 
(1935), 28 B. W. C. C. 49, C. A. 

3631a. .] — By an accident arising 

out of & in the course of the employment on 
Jan. 10, 1928, a workman aged fifteen 
suffered a cut on the scalp behind & above 
the ear. He was able to return to work at 
the beginning of Feb. 1928. On Mar. 14 & 
20 he had epileptic fits, & on the latter date 
gave up work, receiving compensation in 
respect of the accident. In July, 1929, the 
employers requested a review of the woeky 
payment, but in Sept. 1929, an agreement 
was made between the parties whereby the 
workman agreed to accept £350 & costs in 
redemption of all further payments. Both 
the registrar & the county ct. judge, who had 
certificates before them of three doctors that 
the epilepsy was due to the accident, refused 
to record the agreement on the ground that 
the sum was inadequate & compensation was 
therefore continued. On Mar. 13, 1931, the 
weekly payments were stopped under sect. 12 
after a doctor had reported that the epilepsy 
was not due to the accident. The workman 
filed a request for arbn. The county ct. 
judge, sitting with a medical assessor, held 
that the workman had not proved that there 
was any connection between the accident & 
the epileptic condition. The abortive agree- 
ment was not mentioned at the arbn. The 
workman appealed : — Held : the county ct. 
judge was free to decide in favour of the 
employer on the evidence before him & was 
in no way fettered by his previous refusal to 
record the agreement between the parties. — 
Emsley v. Haggas (J.) & Co., Ltd. (1931), 
24 B. W. C. C. 332, C. A. 

3632a. : Order of county court Judge to 

registrar.] — A coal hewer was employed in a 
colliery for which there existed a joint com- 
mittee representative of the employer & his 
workman. In Dec. 1930, the workman was 
certifi ed by a certifying surgeon to be disabled 
by miner’s nystagmus. Liability was admitted 
& compensation paid under the certificate. 
In Nov. 1931, the employer alleged that the 
workman had recovered. In Dec. 1931, both 
parties agreed that the question of recovery 
should be referred to an ophthalmic surgeon, 
that the surgeon’s report should be laid before 
the representative committee & that both 
parties should be bound by the decision of 
the committee thereon. The surgeon re- 
ported that the workman had completely 
recovered from miner’s nystagmus. Before 


claim/' rejecting a contention for the 
workman that his claim was ** settled ” 
when liability to pay compensation 
was originally admitted by the em- 
ployers; (2) (dim. LORO Moncmeff) 
the lump sum payment of £200 was 
chargeable with repayment of the sums 
paid as relief. In respect that it was w 
won which the employers were/* liable 
to 4>ey as compensation. * — Lothian 
Goal Go. t>. Cassidy, [1238] S. C. 136. — 
MOT. 


PART XIV. SECT. 18, SUB-SECT. 1. 

r i. Withdrawal of A — It Is com- 
petent to withdraw an application for 
the recording of a memorandum If it is 
done tlmeonaly. — M'Ginley t> . Farmb 
Coal Oo/fl 927 1S.C. 149; 20 B.W.C.C. 
725. — SCOT. 

PART XIV. SEC rr.16, SUB-SECT. 3.— 


S814 ii 


.J — <It Is the duty 
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of the sheriff -clerk to consider the 
question whether he ought or ought 
not to refuse to record the memorandum 
on the ground of Inadequacy of com- 
pensation, & thereafter, according as 
his decision Is in the affirmative or In 
the negative, to refer the matter to the 
sheriff or to record the memorandum. — 
Ton nisi* v. William Baird Sc Co., 
Ltd.. Gallagher c. William Baird 
Sc Co., Ltd., [1927] S. a 870.— SCOT. 
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the committee met, the workman once more 
obtained work in the colliery, but on Feb. 10, 
1932, was again certified by a certifying 
surgeon to be disabled by miner’s nystagmus. 
On Feb. 11, the workman’s solr. wrote to the 
employer enclosing the certifying surgeon’s 
certificate & also a notice of object-ion by the 
workman to the jurisdiction of the com- 
mittee. The notice of objection began with 
the words : “I hereby give notice that on & 
after the of Feb. 1932, I contract out of 
the compensation agreement.” The com- 
mittee met on Feb. 29, 1932, & made an 
award terminating the liability of the 
employer in respect of the certifying surgeons’ 
first certificate of Dec. 1930, as from Dec. 5, 
1931. A memorandum of the award authen- 
ticated by the signatures of the chairman & 
joint secretaries of the committee was sent 
to the local county ct. to be recorded. The 
registrar refused to record the memorandum 
on the ground that he had received notice of 
objection from the workman’s solr. In a 
subsequent letter the registrar stated that in 
his opinion an objection that the award was 
ultra vires the committee was a notice dis- 
puting the genuineness of the award. The 
employer took proceedings in the county ct. 
to obtain an order from the judge directing 
the registrar to record the memorandum, but 
later withdrew his proceedings. The High 
Ct. was then moved on behal; of the repre- 
sentative committee & an order nisi was 
obtained directing the registrar to show cause 
why he should not record the memorandum. 
On the matter coming on for argument : — 
'Held : (1) the proper remedy in this case was 
not an order in the nature of mandamus, 
but an order of the county ct. judge under 
W. 0. R. 48, directing the registrar to record 
the memorandum of award ; (2) an award is 
not “ genuine ” within the meaning of sect. 23 
if it is mode without jurisdiction. 

(3) By Avory, J., it is open to any party 
interested to dispute the genuineness of a 
memorandum of aw aid made by a repre- 
sentative committee, although the memo- 
randum may be authenticated by the proper 
signature, <fc in such a case W. C. R. 48 comes 
thereupon into operation. — *R. v. White- 
haven County Court Registrar, Ex p. 
Wellington Colliery Representative 
Committee, Re Whitehaven Colliery Co., 
Ltd. v. McMaster (1933), 20 B. W. C. C. 508. 

3641a. Award made without jurisdiction.] — R. 

v . Whitehaven County Court Registrar, 
Ex p. Wellington Colliery Representa- 
tive Committee, Re Whitehaven Colliery 
Co., Ltd. v. McMaster, No. 3632a, ante . 

3641b. Right to dispute genuineness — Award by 
representative committee.] — R. v. White- 
haven County Court Registrar, Ex p . 
Wellington Colliery Representative 
Committee, Re Whitehaven Colliery Co., 
Ltd. v. McMaster, No. 3032a, ante . 

8646. Add . Annotation ; — Apld. R, v. Whitehaven 
County Court Registrar, Ex p. Wellington 
Colliery Representative Committee, Re White- 
haven Colliery Co. v. McMaster (1933), 20 
B. W. C. C. 508. 

3657. Add. Annotation : — Consd Paterson v. 

Ardrossan Harbour Co. (1926), 10 B. W. C. 0. 
021 . 


3659a. Grounds for removal — Allegation by work* 
man that scope of agreement not understood 
by him.] — Circumstances In which : — Held : 
an order for removal of a memorandum from 
the record was wrong, & must be discharged. 
— Quarrell v. Lamport & Holt (1928), 21 
B. W. C. 0. 112, C. A. 

3659b. Application for removal— Necessity for 
compliance with statute.] — On Apr. 12, 1932, 
a memorandum was recorded in a county ct. 
of an agreement made between a workman 
& his employer whereby the workman 
agreed to accept a lump sum in full & final 
settlement of his claim for compensation. 
On Aug. 8, 1932, the workman’s solr. inti- 
mated that an application might be made to 
have the memorandum removed from the 
register under sect. 25 (6) on the ground of 
fraud, undue influence or improper means. 
On Oct. 12, 1932, the solr. wrote to the em- 
ployers’ insurers enclosing notice of an 
application which he asked them to accept 
by post. This notice reached the em- 

* ployers’ insurers on Oct. 13, & ran as follows : 

* T< Take notice that I intend to apply to the 
• judge ... on Oct. 26, 1932 . . . for a re- 
consideration of the memorandum of agree- 
ment recorded in this matter on Apr. 12, 
1932.” The application was heard by the 
county ct. judge on Oct. 20, & refused. The 
workman appealed : — Held : the application 
was properly dismissed. If the application 
was intended to have been made under 
sect. 25 (5), the workman had used neither 
the proper form nor the proper procedure 
for that purpose. — Pepperill v. Kemball 
Bishop & Co., Ltd. (1932), 25 B. W. C. C. 
641, 0. A. 

3600. Add. Annotation : — Distd. Fowkes v. 

Leicestershire Colliery & Pipe Co., [1931] 2 
K. B. 570. 

3662a. Common law action.] — Workmen’s Com- 
pensation Act, 1925 (c. 84), s. 23, which pro- 
vides that a recorded agreement under the 
Act may be enforced as a county ct. judg- 
ment does not bar a common law action for 
damages for breach of a recorded agreement 
by the employers to employ the injured em- 
ployee on light work at a weekly wage. — 
Stubbs v. Imperial & Queen Laundries, 
Ltd. (1933), 149 L. T. 420 ; 49 T. L. R. 445 ; 
77 Sol. Jo. 421 ; 26 B. W. C. O. 307, D. C. 

3605. Add. Annotation: — Consd. Winfield v. 
London, Midland & Soottish Railway (1931), 
24 B. W. 0. C. 158. 

8668. For “ No. 3340 ” read " No. 3090.” 

3668a. Adjournment of application 

for leave to issue execution.] — Hatter v . 
Southern Ry. Co., No. 3068e, poet. 

3668b. Award of one penny a week — 

Execution for arrears.]— In 1903 a woakman 
lost two fingers of his right hand & received 
compensation until 1906. An agreement 
was then made between the parties that the 
employers should employ the workman at 
his pre-accident average weekly earnings, 
<fc that an award should be made for one 
penny a week to continue during such period 
as the workman should be so employed or 
until the same should be ended, diminished, 
increased or redeemed. The award was duly 
made by consent on Nov. 9, 1906. The 
workman remained at work until Sept. 7, 
1929, when the employers closed down their 
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works. The workman then claimed his 
arrears of Id. a week & applied for leave 
to levy execution for these arrears. The 
county ct. judge made the necessary order. 
The employers appealed : — Held : there 
having been no variation of the award for a 
penny a week the workman was entitled to 
issue execution for the accumulated arrears. 
Appeal dismissed.—* Sedgwick v. Leeds 
Forge Oo., Ltd. (1030), 23 B. W. 0. C. 144, 
0. A. 

3668c. What is sufficient memorandum 

relating to future payments.] — The work- 
man, having suffered an accident arising out 
of & in the course of his employment, was 
paid by applts., his employers, full com- 
pensation for a time. On Mar. 10, 1930, 
notice to end the compensation was given 
by the employers under 1925 Aot, s. 12, 
based on a certificate of complete recovery. 
The workman replied with a counter certifi- 
cate, & the question was referred to a medical 
referee. Meanwhile the employers paid four 
weeks' compensation into ct. An agreement 
was then come to between the employers & 
the Workman under which the money in ct. 
was to be paid out to the employers, & the 
compensation was fixed at 16s. 0a. a week to 
be paid by the employers as from the date 
when they stopped the compensation until 
further review of that amount. This agree- 
ment was sent to the registrar & was recorded 
by him. The registrar then made an order 
for payment out of the sum in ct. to the 
employers. Subsequently, again proceeding 
under sect. 12, the employers reduced the 
weekly payments, & the workman, not con- 
tinuing the proceedings under that sect., 
applied for leave to issue execution under 
r. §2 of the Workmen’s Compensation Rules, 
1920. The county ct. judge gave leave to 
issue execution, & the question arose whether, 
having regard to the agreement <fc the order 
of the registrar, the compensation was owing 
under a memorandum, award, or certificate 
within the meaning of r. 82 : — Held : agree- 
ment between the parties on which the 
registrar made his order was a memorandum 
within r. 82 relating to the future as well as 
the past, & therefore execution was properly 
leviable as to the future weekly payments. — 
Allen v . Digby Colliery Co., Ltd. (1931), 
146 L. T. 501 ; 24 B. W. 0. 0. 214, C. A. 

8668d. Appeal lies to Court of Appeal.] — 

— An appeal from a decision of a county ct. 
judge on an application for leave to issue 
execution in respect of compensation due to 
an injured workman does not lie to the Div. 
Ct., but to the Ct. of Appeal. — Fowkbs v . 
Leicestershire Colliery & Pipe Co., Ltd., 
[1981] 2 K. B. 570 ; 100 L. J. K. B. 593 ; 
145 L. T. 421 ; 24 B. W. C. C. 205. 

8668e. After commencement of pro- 

ceedings to terminate payment under 1925 
Act, sect. 12.] — In Aug. 1020, a workman 
met with an accident, & was paid full com- 
pensation by his employers, in Apr. 1930, 
an agreement was recorded under which he 
was paid compensation at an agreed rate. 
In July the employers obtained a certificate 
from their doctor that the workman had 


pens&tion under 1925 Aot, s. 12. The work- 
man did not follow the procedure prescribed 
by that sect., but applied under r. 82 of 
Workmen’s Compensation Rules, 1020, for 
leave to issue execution under the recorded 
agreement. The county ct. judge refused 
the application. : — Held: (1) under the re- 
corded agreement a workman was in the 
position of a judgment creditor, & was 
entitled under r. 82 to apply for leave to 
issue execution, notwithstanding the fact 
that the employers had already commenced 
proceedings under sect. 12 to terminate or 
reduce the weekly payments under the 
recorded agreement; (2) the employers 
could always apply under r. 82, sub-r. (5), 
for an adjournment of the application to 
enable them to proceed under sect. 11 of the 
Act by way of review ; (3) leave to issue 
execution ought to be allowed, but execution 
ought to be suspended for one month to 
enable the employers to apply for a review ; 
(4) the decision of the question whether 
sect. 12 extended to anything but payments 
made under agreements that are not recorded 
was reserved. — Haytkr v. Southern Ry. 
Co., [1931] 2 K. B. 274 ; 100 L. J. K. B. 378 ; 
144 L. T. 539 ; 23 B. W. C. C. 389, C. A. 

Annotations : — Folld. Winfield v. London, Midland & 

Scottish Kailway (1931), 24 B. W. G. 0. 158. Apld. 

Francis v. London Publio Omnibus Oo. (1933), 2fl B. W. 

O. 0. 539. Reid. Allen t>. Digby Colliery Co. (1931), 145 

L. T. 601. 

3868f. .] — In 1928 a workman 

having met with an an accident his employers 
paid him full compensation of 30#. a week on 
the basis of total incapacity. In Aug. 1930, 
an agreement was recorded under which the 
payments of 30a. a week were to be con- 
tinued by the employers. In Jan. 1931, 
the employers, following the procedure pre- 
scribed by sect. 12 , served upon the workman 
a notice, in accordance with a certificate of a 
medical practitioner which stated that the 
workman had partially recovered, that they 
would from & after the expiration of ten days 
therefrom reduce the weekly payment of 
30s. under the recorded agreement to 11a. Id. 
The workman did not follow the procedure 
open to him under the proviso to sect. 12 (3), 
but applied to the registrar under r. 82 of 
Workmen’s Compensation Rules, 1920, for 
leave to issue execution under the recorded 
agreement. The matter was referred by the 
registrar to the judge, who held that the 
workman was entitled to leave to issue 
execution unless the employers applied for 
a review. On appeal by the employers : — 
Held : leave to issue execution ought to be 
granted, as the certificate of the employers’ 
doctor, on which they relied as a ground for 
ending the compensation, was not final & 
conclusive, & did not establish partial 
incapacity, & therefore they were in default 
in making weekly payments under the 
recorded agreement within the meaning of 
r. 82, sub-r. (1) ; but the execution must be 
suspended in order to give the employers an 
opportunity to apply for a review under 
sect. 11 of the Act. — Winfield v. London, 
Midland & Scottish Railway, [1981] 2 
K. B. 284 ; 100 L. J. K. B. 453 ; 145 L. T. 
242 ; 24 B. W. C. C. 158, 0. A. 

Annotation : — Cotton v. Lufcton (1931), 24 B. W. C. O. 179. 

3668g. — — .] — An employer, after 

serving notice under 1925 Act, s. 12, stopped 


practically recovered from the accident in 
1929* A served upon the workman a notice 
of their intention to terminate the com- 
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the weekly payments of compensation paid 
to an injured workman under a recorded 
memorandum of agreement. The workman 
obtained leave under r. 82 to issue execution 
against the goods of the employer. The 
employer appealed to the Div. Ct. : — Held : 
the appeal could not succeed in view of the 
decision of the Ct. of Appeal in Winfield v. 
London , Midland <fc Scottish Railway Co., 
No. 3668f. 

Qu . ; whether an appeal did not properly 
lay to the Ct. of Appeal instead of to the 
Div. Ct. — Cotton v . Lutton (1931), 24 

B. W. C. 0. 179. 

3608h. .] — A workman in receipt 

of compensation for total incapacity entered 
into an agreement with his employer whereby 
the employer agreed to continue to make a 
weekly payment until the same should be 
ended, diminished, increased or redeemed in 
accordance with the provisions of the Act. 
A memorandum of this agreement was 
recorded in the county ct. Six months later 
the employers having purported to carry 
out the provisions of sect. 12 stopped the 
weekly 11 payments. The workman applied by 
way of original application for arbn. to have 
his compensation restored. The employers 
objected that the procedure was out of order, 
but the county ct. judge, having found 
as a fact that the workman was still totally 
incapacitated, made an award in the work- 
man’s favour. The employers appealed : — 
Held : the procedure laid down in sect. 12 (3) 
applies only to weekly payments made where 
there is no award or recorded memorandum of 
agreement. When a memorandum of agree- 
ment to make weekly payments has been 
recorded, <fc an employer purports to end or 
diminish the weekly payment under 
sect. 12 (3), the proper course for the work- 
man to adopt is to apply for leave to issue 
execution under rule 82 of the Workmen’s 
Compensation Rules, 1926.— Francis v. 
London Public Omnibus Co., Ltd. (1933), 
26 B. W. C. C. 639, C. A. 

3668J. Necessity for.] — Compliance with 

rule 82 of Workmen’s Compensation Rules, 
1926, is a condition precedent to execution 
to enforce an award, Sc in default of such an 
application a sale of goods seized in execution 
for the purpose of satisfying the award is 
void, & the purchaser has no title thereto. 

County Cts. Act, 1888 (c. 43), s. 62, which 
protects officers of the ct. who may carry 
out an execution affected with irregularity, 
does not avail to cure non-compliance with 
rule 82. — Bu.shell v. Timson, [1934] 2 K. B. 
79 ; 103 L. J. K. B. 405 ; 160 L. T. 612 ; 60 
T. L. R. 259 ; 78 Sol. Jo. 154 ; 27 B. W. 

C. 0. 15. 

8668k. Suspension — Pending application for 

review.] — H ayter v. Southern Ry. Co., 
No. 3668e, ante. 


36681. .] — Winfield v. London, 

Midland Sc Scottish Ry., No. 3068f, ante . 

3668m. For arrears of weekly wages — Exe- 

cution' refused — Common law action.] — A 
memorandum of agreement to pay a lump 
sum of £475 to a workman in settlement of his 
claim, Sc also to provide light work at a 
minimum weekly wage of 17s. 8 d., was 
recorded under sect. 23 by the county ct. 
judge, who attached great importance to the 
condition of providing employment when 
approving the adequacy of the lump sum. 
It was subsequently alleged that the em- 
ployers had broken their agreement to 
provide employment Sc were indebted to the 
workman to the extent of over £22 in wages. 
The workman applied under rule 82 for leave 
to issue execution for this sum. The county 
ct. judge refused the application on the ground 
that rule 82 only allowed execution to issue 
for compensation or costs, Sc arrears of weekly 
wages were neither of these. The workman 
therefore brought an action at common law 
for damages for breach of the agreement & 
the county ct. judge gave judgment for 
pltf. for the amount claimed. The employers 
* appealed & contended that such an action 
was not maintainable as an agreement 
registered under Workmen’s Compensation 
Act could only be enforced under that Act. 
At the same time they alleged that as 
rule 82 did not provide for execution in 
regard to arrears of wages, the particular 
term of the memorandum with regard to the 
provision of light work at a minimum weekly 
wage was not so enforceable : — Held : the 
two contentions were mutually destructive, 
& these being the only grounds of appeal, 
the appeal must be dismissed. — Stubbs v. 
Imperial & Queen Laundries, Ltd. 
(1933), 149 L. T. 426 ; 49 T. L. R. 446 ; 77 
Sol. Jo. 421 ; 26 B. W. C. C. 307, D. C. 

3669. Add. Annotation : — Refd. Bundy v. Motor 
Cab Owner Drivers’ Assocn. (1930), 143 L. T. 
334. 

3671. Citations : — Add sub nom. Thompson Sc Co. 
v. Ferraro, 6 B. W. C. C. 461. 

3672. Delete this case. 

3676. Add. Annotations : — As to (1) Folld. Suffling 
v. Malcolm & Co. (1933), 26 B. W. C. C. 537. 
As to (2) Consd. Vickers v. Miners Thames 
Steam Tug Sc Lighterage Co. v. Ingram (1927), 
96 L. J. K. B. 490. 

3676a. .] — A county ct. judge has 

no discretion under rule 63 of Workmen’s 
Compensation Rules, 1926, to refuse the 
application of a workman of full age for 
payment out to him of a lump sum paid into 
ct. for his benefit during his infancy in re- 
demption of his claim for compensation. — 
Suffling v. Malcolm (J.) & Co. (19<53), 26 
B. W. C. C. 537, C. A. 


PART XIV. SECT. 18, SUB-SECT. 1. 

3873 1. Effect of payment in — Money 
not sultjcct to arrestment .] — Wiluam 
Baird & Co, v. Campbell, [1033] S. C. 
HI 4. — -SCOT. 

PART XIV. SECT. 18, SUB-SECT. 3.— 
A. 

8m. When liability accrues.} — In 
ftrbn. proceedings under 1925 Act, 
brought by a stone mason against a 


firm of builders, the arbitrator, on 
May l, 1931, found that the workman 
had been permanently disabled by 
silicosis, an industrial disease, as at 
Deo. 8, 1030, & be awarded compensa- 
tion for total incapacity. On the 
same day, Dec. 8, 1930, the employers 
had granted a trust deed for creditors. 
In an action brought against the em- 
ployers’ trustee To bkpoy. by the 
workman *b widow Qua executrix, for a 
declarator that she was entitled to a 
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ranking for a lump sum payment in the 
sequestration in priority to ali other 
creditors. In which it was admitted 
that the granting of the trust deed 
fell to be regarded as a receiving order 
in the sense of the 1925 Act : — Held: 
(!) under sect. 7 (3) of 1925 Act, lia- 
bility for compensation had “ accrued ’* 
at the date of the trust deed, notwith- 
standing that the precise amount of 
that liability might not be ascertain- 
able until a later date ; (2) “ before *• 
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3690. Add . Annotation : — Retd. Catton v. Ashwell 
& Nesbit, [1928] Ch. 484. 

3692. Add. Citations 96 L. J. P. 0. 143 ; 136 
L. T. 609 ; 20 B. W. 0. 0. 1. 

Add. Annotations : — Apld. Macauley v. Baird 
(1927), 20 B. W. C. 0. 802 ; Catton v. Ash- 
well & Nesbit, [1928] Ch. 484. Consd. Anchor 
Donaldson v . Crossland, [1929] A. C. 297. 
Refd. Woodrow v. Trawlers (White Sea) & 
Grimsby (1929), 141 L. T. 676. 

3694a. Whether applicable when agreement 

recorded.) — Hayter v. Southern Railway, 
No. 3008e, ante . 

3694b. .] — Winfield v. London, Mid- 

land & Scottish By., No. 3668f, ante. 

3694c. .] — Francis v. London Public 

Omnibus Co., Ltd. (1933), 26 B. W. C. C. 
539, C. A. 

3695. Add. Annotation: — As to (1) Refd. Yates v. 
Hemsworth Rural District Council (1929), 22 
B. W. C. C. 649. 

3697. Add. Citations 1927] 1 K. B. 152; 90 
L. J. K. B. 127 ; 136 L. T. 134. 

Add. Annotations : — Consd. Tempos Shipping 
Co. v. Trott (1929), 141 L. T. 19. Refd. 
Robinson v. Vickers- Armstrong (1929), 22 
B. W. C. C. 171. 

3698a. Notice of Intention to end payments — 

Validity.] — A workman was injured by 
accident arising out of & in the course of 
his employment. Reaps.’ doctor gave his 
certificate that the man had partially 
recovered, & resps. served notice on the work- 
man in pursuance of Workmen’s Compensa- 
tion Act, 1923 (c. 42), s. 14, that they would 
cease payment of compensation within ten 
days. No counter-certificate by the work- 
man’s doctor was served in pursuance of the 
sect., but the workman filed a request for 
arbn. The county ct. judge awarded 8s. 
a week on the basis of partial incapacity 
from the date of the hearing in the county 
ct., & not from the date of termination of the 
weekly payment, on the ground that the 
workman had not complied with sect. 14, 
& was not entitled to compensation from that 
date : — Held : the notice was bad, in that 
it purported to end compensation when the 
workman was certified to be partially 


recovered only, & the compensation of 8s. 
a week for partial incapacity was payable 
from the date the employers ceased payment 
of compensation. — Howarth v . Singleton 
(J. E.) & Sons (1926), 20 B. W. C. 0. 136, 
C. A. 

3698b. .] — In pursuance of Work- 
men’s Compensation Act, 1926 (c. 84), 

s. 12 (3), resps. served a workman with notice 
that they would end the weekly payments, 
or alternatively would take him back to 
work, & they ceased to pay him compensa- 
tion on a date which was two days short of 
the ten clear days required. The workman 
filed a request for arbn. claiming ( inter alia ) 
a declaration of liability, alleging that he was 
still incapacitated. Resps. offered to accept 
an award of a declaration of liability, & 
before the hearing offered the sum by which 
the weekly payments fell short of the proper 
amount that was due in respect of the two 
days. The county ct. judge was satisfied 
the workman had recovered & was able to 
do his work, & held, payment for the two 
days having been offered, there was no 
further liability on resps., & made the 
declaration of liability offered : — Held : the 
notice was good, & was not invalidated 
because the payments were not made for 
the full period of ten days from the date 
thereof. — Cooper v. Collins Electrical, 
Ltd. (1926), 20 B. W. 0. 0. 152, 0. A. 

3698c. Jurisdiction of registrar— Limited to 

matters relating to sums paid Into court.] — 

Where proceedings for ending or diminishing 
weekly payments have been commenced 
under sect. 12 & prosecuted as far as to obtain 
a certificate of a medical referee, but no money 
is paid into ct. by the employers under 
sect. 12 (ii), any questions arising on the 
certificate are not for the registrar but for 
the judge, either on review under sect. 11 
or on original arbitration under sect. 21, the 
jurisdiction conferred on the registrar by 
sect. 12 (ii) being limited to determine the 
destination of Bums paid into ct. under 
sect. 12 (ii). — Tempus Shipping Co., Ltd. v. 
Trott (1929), 141 L. T. 19 ; 45 T. L. Ii. 201 ; 
22 B. W. C. C. 181, 0. A. 

I 3700. Add. Citations : — [1927] 1 K. B. 435; 90 

t L. J. K. B. 261 ; 130 L. T. 88. 


the date of the receiving order in 
Beet. 7 (3) fell to be read as equivalent 
to “ not after ’’ that date : (3) under 
sect*. 7 & 13 of 1925 Act, the fact that 
the weekly payments had not been 
continued for a period of six months 
prior to bkpey. was not sufficient to 
deprive pursuer of a preferential 
ranking to a lump sum payment. — 
Thornton's Executrix v. Angus 
& Sons' Trustee, [1934J 8. C. 279; 
27 B. W. O. O. Shpp. 1. — SCOT. 

3086 I. Limit of preferential paymeni 
— Under Workmen's Compensation Act , 
1906, 8. 5 (Z}—Not where liabUUy 
accrued prior to liquidation.] — Held : 
the workman was entitled to the whole 
of the amount due to him for com- 
pensation as a preferential debt, with- 
out any limitation to £100 as mentioned 
in 8. 5, sub-s. 3, Workmen’s Compensa- 
tion Act. 1906. the liability for such 
compensation having accrued before 
the receivers were appointed or took 
over possession of the assets of the co.. 
Sc whether or not the accident occurred 
before Jan. 1, 1924 i i.e . the date on 
which the Workmen's Compensation 


Act (N. I.) came into operation). — 
Graham v . Maskell & Smylie, (1928 
N. I. 187.— IR. 


PART XIV. SECT. 19. 

3700 i. Failure by employer to adopt 
procedure — Omission to serve report of 
medical practitioner — Report of V'ork- 
man's medical praditunier served on 
employer.] — An injured workman, who 
was in receipt of weekly payments of 
compensation, was examined by tbe 
employers doctor, who certified that 
he had partially recovered. A copy 
of this certificate was sent to the work- 
man, together with notice of tbe 
intention of the employers at the expiry 
of ten days to diminish tbe weekly 
payments, but the copy was not re- 
ceived by tbe workman until after the 
expiry of the six days allowed for 
sending it under para. 15 of 8cbed. I. 
to 1906 Act. The workman was then 
examined by bla own doctor who 
reported that be was not fit for any 
work, & a copy of this report was sent 
to the employers within six days of 
the examination. The employers then 
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applied for a medical reference under 
Sched. I. para. 15 & they consigned a 
portion of the weekly payments in 
terms of soct. 14, proviso (ii) of 1923 
Act : — Held : the report of the work- 
man’s doctor disagreeing with the 
employer’s medical certificate, even 
though It was sent merely for the 
purpose of preventing the diminishing 
of the weekly payments under sect. 14 
of the 1928 Act, was a report within 
Sclied. I., para. 15 of 1906 Act &, as 
it had been received by tbo employers 
within six days of the examination 
they were entitled, under para. 15 as 
amended by sect. 11 (1) or 1923 Act, 
to apply for a medical reference, 
although the certificate of their own 
doctor bad not been received by the 
workman within the six days required 
by that paragraph & accordingly, as the 
application for a medical reference had 
been duly made, they were entitled to 
consign the amount of the weekly 
payments In dispute as from the date 
of that application. — White v. Baird 
(William) & Co.. Ltd., (1932 J S. C. 
160; 24 B. W. C. C. Supp. 141. — 
SOOT. 
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3701. For the existing paragraph substitute the 
following paragraph : — 

Power to terminate payments — Incapacity 
ceased.] — On Oct. 17, 1923, a workman con- 
tracted miners’ nystagmus in the course of 
his employment, & by voluntary agreement 
the employers paid him a weekly sum by 
way of compensation until Sept. 3, 1926, 
when they stopped the weekly payments, on 
the ground that the man had completely 
recovered. After the employers had com- 
menced proceedings for a review, the work- 
man admitted that the incapacity had ceased 
on Sept. 3, but claimed compensation up 
to the date of the award s — Held : the 
county ct. judge had no jurisdiction under 
Workmen’s Compensation Act, 1923 (c. 42), 
a. 14, to award any payment after the 
incapacity had ceased, & he ought to make a 
retrospective award terminating the weekly 
payments as from the date of recovery. — 
Ocean Coal Co. v. Davies, [1927] A. C. 271 ; 
96 L. J. K. B. 364 ; 136 L. T. 449 ; 43 T. L. R. 
108 ; 70 Sol. Jo. 1219 ; 19 B. W. 0. 0. 429, 
H. L. ; *revsg, (1926), 96 L. J. K. B. 266, C. A. 

Annotations : — Gonsd. Macaulay v. Baird (1927 ), 20 B. VV. C. C. 
802; Niddrie & Bonhar Coal Co. v. Dee, [19271 A. C. 
299; .Thorpe «. Sadler, Sadler v. Thorpe (1927), 20 
B. W. C. C. 488. Apld. Lowe v. Eewex County Council 
(1927), 20 B. VV. O. C. 462 ; Pullen t>. Enthoven (1927), 
20 B. W. C. O. 248. Gonsd. Oatton v . Ashwell & Nesbtt, 
[1928) Oh. 484 ; Dodd «. Oceunio Steam Navigation Co. 
(1928), 21 B. W. C. O. 118 ; Anchor D-miMson v. Otosb- 
lund, [19291 A. C. 297 ; MockbiU v, Homer City S.S. 
Owners (1929), 22 B. W. O. C. 200. Apld. Lewis v . 
Dobaon Steam Fishing Co. (1920), 73 Sol. Jo. 483 ; Bevan 
v. Groveaend Steel Sc Tinplate Go., Ltd. (1929), 22 
B. W. C. C. 572. Folld. Fairfield Shipbuilding Co. v. 
Harris (1931), 24 B. W. C. C. 110. Reid. Akora v, L. & 
N. 42. Ry. (1926), 20 B. W. O. C. 196; Howarth v. 
Singleton (1020), 20 B. W. C. C. 136 ; Parker v. London 
Brick Co. & Fowlers (1927), 20 B. W. C. C. 673 ; Woodrow 
v. Trawlers (White Soa) Sc Grimsby (1929), 141 L. T. 676 ; 
Evans v. El Uruguay o S.S. Owners, Barlow v. Pacific 
Steam Navigation Co. (1930), 23 B. W. C. C. 383. 

3701a. .] — Pollen v. Enthoven & Son, 

No. 3056a, ante. 

3701b. — .] — A workman was injured by 

an accident & was paid compensation by his 
employers for total incapacity. On receipt 
of their doctor’s report that the workman 
was fit for light work, the employers made 
two offers of light work to the workman at 
the same rate of wages as before his accident. 
After the second refusal, the employers 
ceased to pay compensation. The county 
ct. judge held the workman was unreason- 
able in refusing the offers of light work &, 
applying Ocean Coal Co, v. Davies , No. 3701, 
ante , the employers were entitled to stop 
payment of compensation when they did : — 
Held : the evidence supported the findings, 
& the judge had correctly applied Ocean Coal 
Co. v. Davies , No. 3701, ante. — Lowe v . 
Essex County Council (1927), 20 B. W. 
0. C. 462, C. A. 

3701 o. .] — Bevan v. Grovesend Steel 

& Tinplate Co., Ltd., No. 3954d, post. 

S 701 d. .] — A boiler-maker’s riveter 

whose compensation for the loss of his right 
finger had been stopped under 1926 Act, s. i2, 
filed a request for arbn. The employers in 
their answer offered to submit to an award 
on the basis of partial incapacity, but at the 
same time gave notice that they denied 
liability. An award was consequently made 
for an agreed amount until the same should 
be ended or diminished. Eleven months 
later the employers applied to review with 


a view to termination of the weekly payment 
on the ground that the workman had com- 
pletely recoverM. The county ct. judge 
round as facts that the workman could do 
his pre-accident work, but that his physical 
condition was the same in all material respects 
as at the time of the previous award & refused 
to terminate the weekly payments. The 
employers appealed s — Held : the two find- 
ings of fact were wholly inconsistent with 
each other, but once the county ct. judge 
had found that the workman could do his 
pre-accident work, all right to compensation 
ceased. — Fairfield Shipbuilding Co., Ltd. 
v. Harris (1931), 24 B. W. C. 0. 110, 0. A. 

3701 e. Workman malingering.] — A work- 

man, in Jan. 1932, suffered a fracture of his 
arm by accident arising out of & in the course 
of his employment. Liability was admitted 
& compensation paid. In May, 1932, his 
employer offered him work which he said he 
was unable to do. In Sept. 1932, the weekly 
payments were reduced by an award of the 
. county ct. judge. In Oct. 1932, the em- 
. ployer again offered work which was refused. 
, In Sept. 1933, the employer applied for 
termination of the weekly payments. The 
county ct. judge repeatedly adjourned the 
arbn. to enable the workman to try suitable 
vwork. The workman was on some occasions 
medically examined before & after the trials 
of work, & on one occasion the county ct. 
judge inspected the work himself. Finally 
the county ct. judge found as a fact that the 
workman was malingering & he terminated 
the weekly payments. The workman ap- 
pealed ; — Held : there was evidence to 
support the finding & no misdirection. — 
Mallandain v. Hill (1934), 27 B. W. C. C. 
177, C. A. 


3701L Validity of medical certificate.] — 

Employers served a notice purporting to be 
given under sect. 12 (3) of their intention 
to terminate the weekly payments of com- 
pensation which they were making to an 
injured workman. In support of the qptice, 
they sent a copy of a medical certificate in 
the form of answers to certain questions 
given by a house surgeon on the staff of a 
hospital where the workman had been treated. 
The answers stated inter alia that the work- 
man had been discharged from hospital fit to 
carry out his ordinary duties. Arbn. pro- 
ceedings having been brought by the work- 
man for the resumption of the weekly pay- 
ments, the house surgeon stated in evidence 
that he had discharged the workman on the 
instructions of the honorary surgeon in 
charge of the case & that in giving his answer 
to the questions in the certificate he had 
merely stated what the honorary surgeon 
had instructed him to state. Be had* how- 
ever, himself personally examined the work- 
man. The county ct. judge held that the 
certificate was not in fact the house surgeon’s 
certificate & did not comply with sect. 12 (3). 
He made an award in favour of the workman, 
restoring the weekly compensation, & declined 
to decide whether the workman was at the 
date of the arbn,, or had previously been, fit 
to carry out his ordinary duties. The 
employers appealed ; — Held : the certificate 
was in order « complied with the provisions* 
of sect. 12 (3). In any event, the county ct. 
judge, having held that the certificate wae 
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not a true certificate, should have dealt with 
the issue of the workman’s true condition for 
work by way of an interim award. 

Appeal allowed. Case remitted. — Upton 
v. Nuttall (Edmund), Sons & Co. (1938), 
31 B. W. C. C. 306, C. A. 


3701 g. Failure by workman to adopt procedure — 
Application tor review — Right to amend.] — 

Employers, using the machinery provided 
by Workmen’s Compensation Act, 1926 
(c. 84), s. 12, stopped weekly payments to 
a workman on their doctor’s certificate. 
The workman did not avail himself of sect. 12, 
but began fresh proceedings for an arbn. by 
way of review, asking for an order that the 
weekly payments should be continued. At 
the arbn. the employers, at the close of the 
workman's case, objected to the method 
adopted by the workman & submitted that 
there was no case to answer. The work- 
man applied for leave to amend, to turn the 
proceedings into an original appln. under 
sect. 21 oi the Act, but the county ct. judge 
refused to allow this, & upheld the employers’ 
objection, making an award in favour of 
the employers. The workman appealed : — 
Held : the county ct. judge should have 
allowed the amendment, so that the case 
could have been considered on its merits. — 
Robinson v. Vickers- Armstrong, Ltd. 
(1929), 22 B. W. C. 0. 171, C. A. 


Annotations : — Expld. Franois v. London Publio Omnibus 
Oo. (1933). 26 B. W. C. G. 639. Refd. Harding v. Waters, 
Ltd., (1936) 3 AU E. R. 891. 


3701h. No amendment — Right of Judge 

to treat proceedings as arbitration.] -~A work- 
man was voluntarily paid compensation at 
the rate of 265. a week in respect of an injury 
by accident. The employers served a notice 
on the workman under Workmen’s Compensa- 
tion Act, 1925, s. 12 (3), & in due course 
reduced the weekly payments to 17a. 6d. 
No counter-notice was served & for 6 months 
the workman accepted the weekly payments 
of 17a. Gd. During those 6 months corre- 
spondence passed between the solrs. acting 
for the parties & there were negotiations for 
a lump sum settlement, but no complaint 
was made as to the reduction in the weekly 
payments. The workman then applied for 
a review & for a restoration of the weekly 
payments of 25a. The county ct. judge 
declined to infer an agreement between 
the parties that the workman should receive 
compensation at the reduced rate, & he held 
that the workman’s condition was the same 
as at the date of service of the employers’ 
notice under sect. 12 (3). He found the 
measure of the workman’s incapacity at that 
date to be £1 a week, &, treating the proceed- 
ings as an original application for arbn., 
he awarded compensation at the rate of £1 
a week. No formal amendment of the pro- 
ceedings was, however, made. The em- 
ployers appealed: — Held : (1) the county 

ct. judge was entitled to allow the application 
for review to be treated as an application for 
arbn. ; (2) the fact that the workman did 
not serve a counter-notice on the employers 
did not preclude him f?om bringing arbn. 
proceedings in opposition to the diminution 
of the compensation paid ; (3) the county 
ct. judge was entitled to decline to infer an 
agreement that the workman should receive 
compensation at the reduced rate. 


Per Slbsssjr, L.J. : where a county ot. 
judge thinks fit to give leave to amend the 
proceedings particularised, either in whole or 
in part, the amendment ought to be made 
then & there, so that if any question subse- 
quently arises, the Ot. of Appeal can see 
exactly what case was made before the 
county ct. judge. — Harding v . Waters 
(EL & E.), Ltd., [1936] 3 All E. R. 891 ; 156 
L. T. 29 ; 80 Sol. Jo. 914 ; 29 B. W. 0. 0. 
335, O. A. 

3702a. ,] — A workman met with an 

accident, which he alleged caused an inguinal 
swelling. He was paid full compensation 
until Sept. 20, 1926, when the payments 
were reduced. The workman filed an applica- 
tion claiming compensation at the ola rate, 
& the employers filed a oounter-application 
for termination of compensation. The county 
ct. judge found that the workman had 
entirely recovered on Sept. 20, 1926, & that 
the swelling from which he suffered at the 
date of the trial was not a result of the acci- 
dent, & made an award for the employers on 
both applications : — Held : the employers, by 
paying compensation, were not estopped from 
saying that the injury was not caused by the 
accident, & there was evidence to support 
the judge’s findings, & no misdirection. — 
Thorpe v. Sadler (A. L.) & Son, Sadler 
(A. L.) & Son i>. Thorpe (1927), 20 

B. W. O. 0. 488, 0. A. 

Annotation : — Reid. Watts, Watts & Oo., Ltd. t>. Hole (1930), 
23 B. W. 0. 0. 119. 

8702b. .] — On May 15, 1927, a trimmer 

met with an accident on board a liner causing 
hernia. He received compensation until 
Nov. 12. On receipt of a medical report that 
he was fit to resume work, his employers 
gave notice on Nov. 2, that the weekly 
payments would be terminated. The work- 
man did not obtain a counter-certificate, 
but, on Nov. 24, his solrs. wrote suggesting 
that he had not been examined for hernia, 
that an operation would be necessary, & 
that the notice of Nov. 2 should be cancelled. 
The employers thereupon requested the 
workman to present himself for further 
examinations, & as a result of these examina- 
tions again repudiated liability to pay com- 
pensation. The county ct. judge found that 
there was no incapacity on Jan. 7, 1928, but 
he made an award of compensation for eight 
weeks from Nov. 12, 1927, on the ground 
that compensation was not properly 
terminated on that date, in that the employers 
by subjecting the workman to further 
examinations had shown that they did not 
rely on their first medical report. He 
estimated the period during which the 
employers were satisfying themselves after 
Nov. 12 as to the workman’s condition^ at 
eight weeks i—Held : the workman had not 
discharged the onus of proving incapacity 
after Nov. 12, 1927. The judge, in awarding 
compensation to the workman, in fact, for 
the trouble he had been put to by the 
employers after notice of termination had 
been given, had misdirected himself. — 
Dodd v. Oceanic Steam Navigation Oo., 
Ltd. (1928), 21 B. W. C. O. 118, 0. A. 

3702c. Fresh evidence that accident did not 

occur.] — A workman reported himself to the 
ambulance room of his employer with a cut 
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on his right arm alleged by him to be due to 
falling against a pile of iron whilst at work. 
Liability was admitted <fe compensation paid 
for eleven months when, certain facts having 
come to the knowledge of the employers, it 
was stopped. The workman commenced 
arbn. proceedings, & in his application alleged 
that during the course of his employment he 
fell over a pipe against a pile of iron, sus- 
taining an injury to his right arm. At the 
arbn. the employers called evidence to show 
that the workman came behind a female 
employee & caught hold of her shoulders, 
whereupon she turned round sharply & cut 
him accidentally with a tin plate which she 
was holding in her hands. These .facts were 
ut to the workman in cross-examination 
ut he denied them. No request was made 
on behalf of the workman for any amendment 
of the application until the closing speech by 
his counsel when it was refused. The county 
ct. judge found as a fact that no accident 
as alleged by the workman had in fact 
occurred & dismissed the application. The 
workman appealed : — Held : there was evi- 
dence 'to support the finding of fact & no 
misdirection. Payment of compensation did 
not estop the employer from proving that the 
alleged accident had never occurred, &, as 
the weekly payments had been made in 
respect of an accident which was proved 
never to have occurred, they were not pay- 
ments made under the Act, & the prohibition 
against ending weekly payments contained 
in sect. 12 did not apply. The county ct. 
judge had rightly refused an application for 
leave to amend made in counsel’s closing 
speech. 

Appeal dismissed. — Ley v. Old Lodge 
Tinplate Co. (1939), 32 B. W. O. C. 58, C. A. 


3702d. Action for declaration — Of breach of statu* 
tory duty by employer — Whether maintain- 
able.] — Pltf., a workman in the employment 
of defts., was injured by an accident, & defts. 
admitted liability & made a weekly payment 
of compensation. Ultimately a doctor 
reported that pltf. had recovered, & defts. 
stopped the payments & applied for a review 
thereof, & paid into Ct., with a denial of 
liability, the amount of the weekly payments 
up to that date. While the county ct. pro- 
ceedings were still pending, pltf. brought an 
action, alleging that he had not recovered 
from his injury, & claiming (1) a declaration 
that under Workmen’s Compensation Act, 
1925 (c. 84), s. 12, defts. had committed a 
breach of their duty by stopping the, pay- 
ments otherwise than in pursuance of an 
agreement or arbn., & (2) an injunction 
restraining a continuance of the breach : — 
Held : under sect. 21 the only tribunal to 
determine the question of incapacity was the 
county ct., &, as that question had not yet 
been determined by that tribunal, pltf. could 
not show that his incapacity was continuing 
• since the date when defts. stopped the weekly 
* payments, & the action failed. — Catton v. 
Asuwell & Nesbit, Ltd., [1928] Ch. 484 ; 97 
L. J. Ch. 199 ; 139 L. T. 34 ; 44 T. L. U. 422 ; 
72 Sol. Jo. 317 j 21 B. W. C. C. 97, 0. A. 

Annotations : — Consd. Anchor Donaldson v. Crossland, [1929) 
A. C. 297. Reid. Robinson v. Vickers 'Armstrong: (1920), 
22 B. W. C. C. 171 ; Woodrow v. Trawlers (White Sea) & 
Grimsby (1929), 141 L. T. 076. 

3702e. Power to make interim award — Payment 
Into court.] — A workman suffered injuries 
through an accident arising out of <fe in the 
course of his employment, & his employers 
paid him weekly compensation imtil a certain 
date. They then terminated the payment, 


3702d i. Power to make interim 
award — Withdrawal by employers of 
application for medical reference .) — 
Held : an interim award fell to be 
refused, in respect that the employers, 
having applied for a medloal reference, 
were entitled to the protection of con- 
signation until the settlement of the 
dispute.—- M agattlaytj. Wtlliam Baird 
& Co., 119271 S. C. 788 ; 20 B. W. C. & 
802.— -SCOT. 

o 1. On return to work.) — The 

employers of a workman, who had 
been injured by accident, paid com- 
pensation, as for total incapacity, 
without any award having been made 
or any memorandum or agreement 
having been recorded. After a time 
the workman started work again with 
the same employers, not at his former 
work as a machine moulder, but as a 
labourer. The employers ceased pay* 
ment of compensation as from the 
date of the workman’s re-employment, 
without having served any certificate 
or notloe under sect. 12 (3). The 
workman brought an application for an 
award of compensation as for partial 
Incapacity from the date of the cessa- 
tion of payments, & moved the 
arbitrator to make an interim award 
of compensation . The arbitrator re- 
fused the motion : — Held : an interim 
award was incompetent. In respect 
that, as the workman had “ actually 
returned to work,** the employers were 
entitled, under sect. 12 (1), to end 
all payments of compensation. — 
M'Douoal v. Singjcr Manufacturing 
Oo., [19311 8. C. 47 ; 23 B. W. C. C. 
616.— SCOT. 

so. " Weekly payment " — What is.) — 
In order to make a payment a " weekly 
payment under tne principal Act 1 * 
within Workmen's Compensation Act, 


1923 (c. 42), s. 14, It must be shown 
(a) that there was an admission, express 
or implied, of liability under the Act, 
& (6) that the payment was made in 
respect of that admission. 

Where employers paid a sum of 
money to a workman, who signed a 
receipt bearing that the payment was 
made without an admission of liability 
on their part : — Held : as it did not 
appear that the payment complied 
with the above requirements, sect. 14 
did not apply. — Laffrrty v. Darn- 
oavil Coal Co., Ltd., [19271 S. C. 
60 : 20 B. W. C. C. 671.— SCOT. 


»d. Service of certificate of recovery — 
Time for — Service more than 6 days 
after examination. J — A medical prac- 
titioner, Instructed by an employer to 
examine a workman in receipt of 
weekly payments, reported to the 
employer on Jan. 16, 1930, that he had 
examined the workman on Dee. 30, 
1929. when he had found him to have 
wholly recovered, & that, to confirm 
bis diagnosis, he had subsequently 
had the workman X-rayed & a 
surgoon’e opinion taken. On Jan. 18, 
two days after receiving the medical 
certificate, the employer served it 
upon the workman, along with notloe 
that his weekly payments would be 
ended. In arbn. proceedings the 
workman maintained that the em- 
ployer was not entitled uuder sect. 12 
(3) to end hie weekly payments, because 
he had failed to serve the certificate 
within six days after the medical 
examination. & he contended that the 
six days’ time-limit contained In seot. 
19 (2) must be read into the provisions 
of sect. 12 (3): — Held: the employer 
had ended the workman’s weekly pay- 
ments in compliance with sect. 12 (3). 
— M'Grr v. M'Bratnr, [19311 S. C. 
69 ; 23 B, W. C. C. 627.— SCOT. 
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■f. Power to diminish payments — 
From what date .) — A dock labourer, 
who, in consequence of injuries to both 
ankles, had been found by an arbitrator 
to be In a permanent state of partial 
incapacity, was paid compensation up 
till June 7, 1930, at a weekly rate of 
25s. On May 23 his employers served 
upon him a medical certificate to the 
effect that be was fit for light work, 
& intimated their intention to diminish 
his weekly payments to 7s. 0d. per 
week. The workman served a counter 
certificate to the effect that he would 
never be fit for any but sedentary work. 
On Juno 2 bis employers offered him 
light cieaning-up work. Thereafter 
they applied for, & obtained a medical 
reference ; &, on Aug. 9, the referee 
reported that the workman was fit for 
light oieaning-up work on a level 
surface. Subsequently the workman 
accepted the light work offered. The 
employers having thereafter applied 
to the arbitrator to diminish the weekly 
payments to 7s. 6 d. per week as from 
June 7, the workman contended that, 
as the referee had made no finding 
upon his condition before Aug. 9, 
there was no evidence to Justify the 
arbitrator In dimlnishlngthe payments 
prior to that date. The arbitrator 
having diminished the weekly pay- 
ments as from June 7 : — Held : as no 
change In the workman’s condition 
between June 7 8c Aug. 9 had been 
allepred to the referee or to the 
arbitrator, the arbitrator was, in the 
circumstances, entitled to treat the 
referee *8 report as conclusive of the 
workman *8 condition as from June 7, 
8c to diminish the compensation pay- 
able to him as from that date. — 
Doohkrty v. Rosa & Marshall, Ltd., 
8. a 60S ; 24 B. W. C. O. Supp. 
COT. 
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on the ground that his incapacity had ceased, 
but there was no award or recorded agree- 
ment. The workman had not returned to 
work, & his employers had not served on him 
a notice under Workmen’s Compensation 
Act, 1925 (c. 84), s. 12 (3). On the termina- 
tion of the payments the workman, on the 
ground that his incapacity was still continu- 
ing, applied for an award of weekly compen- 
sation & for an interim award of weekly com- 
pensation until the question of the liability 
of his employers should be decided. The 
arbitrator made an interim award of a weekly 
payment, & authorised the employers to pay 
the money into ct. instead of paying it to the 
workman : — Held : under sect. 12 the work- 
man was entitled to an interim award, & 
the arbitrator had no power to authorise the 
employers to pay the money due thereunder 
into ct, instead of paying it to the workman. 
— Anchor Donaldson, Ltd. v. Crossland, 
[1929] A. C. 297 ; 98 L. J. P. C. 7 ; 140 L. T. 
282 ; 45 T. L. R. 97 ; 21 B. W. 0. C. 448, H. L. 

Annotations : — Distd. Mockblll v. Homer City S.S. Owners 
(1929). 22 B. W. C. C. 260. Folld. Woodrow v. Trawlers 
(White Sea) & Grimsby (1929), 141 L. T. 076- Confd. 
Bovau v. Grovesond Steel & Tinplate Co. (1929), 22 B. W. 
C. C. 672 ; Evans v. El Uruguayo S.S. Owners, Barlow v. 
Pacific Steam Navigation Co. (1930), 23 B. W. C. C. 383 ; 
Green v. Harris & Sons ( 1 038 ), 31 B. W. C. C. 260. 

3702L .] — Where employers, on receiving a 

certificate of the workman’s doctor that he 
is fit for work, stop the payment of the weekly 
sums to him for compensation for an accident 
arising out of & in the course of his employ- 
ment, but are informed that the certificate 
was no admission of recovery having regard 
to the fact that it was made on a N ational 
Health Insurance form, which did not admit 
of stating a man is fit for light work only, & 
subsequently the workman’s doctor reports 
that he is only fit for light work, on an applica- 
tion by the workman for an interim award 
that the employers should continue to pay 
tlie compensation until the hearing of the 
arbitration, the county ct. judge, sitting as 
an arbitrator, has a power inherent in him 
under Workmen’s Compensation Act, 1925 
(c. 84), s. 12, to make such an interim award 
in order that the provisions in the section 
shall be made effective. — Woodrow v. 
Trawlers (White Sea) & Grimsby, Ltd., 
[1930] 1 K. B. 176 ; 90 L. J. K. B. 7 ; 141 
L. T. 676 ; 22 B. W. C. C. 456, C. A. 

Annotations : — Consd. Bevan v. Grovesend Steel & Tinplate 
Co. (1929), 22 B. W. C. C. 672 ; Evans v. El Uruguayo 
S.S. Owners, Barlow v. Pacific Steam Navigation Co. 
(1930), 23 B. W. C. C. 383. 

3702g. Time for making application.] — An 

application for an interim award being an 
interlocutory application can only be made 
pending arbn. & cannot be made for the first 
time at the arbn. itself. — Evans v. El 
Uruguayo S.S. Owners, Barlow v. Pacific 
Steam Navigation Co., Ltd, (1930), 23 
B. W. C. C. 383, C. A. 

3704a. Under recorded agreement — Effect of supple- 
mental unrecorded agreement.] — Hitchens 
& Co., Ltd. v . Hart, No. 3559a, ante, 

3704b. Application to review subsequent to applica- 
tion to redeem — Ineffective. ]--Elliott, Ltd. 
v. Hobbs, No. 3769a, post, 

3700a. .] — Bowler & Mack v . Turner 

(1933), 20 B. W. C. C. 1, C. A. 

3708. Add, Annotations : — Consd. Willis v. Howie 
(1931), 24 B. W. C. C. 352 ; Vickere- Arm- 


strongs, Ltd. v. Regan (1932), 147 L. T. 298. 
Refd. Curran v. Kays, [1928] 2 K. B. 469. 
Curtis v. Rickett, Cockerell & Co. (1933), 20 
B. W. C. C. 10. 

3708a. Payment of money.] — A workman, a 

minor, was injured by an accident in the 
course of his employment, & was paid com- 
pensation. Subsequently, having obtained 
other work, he agreed to the compensation 
being terminated, with the making in his 
favour of a declaration of liability. On 
Dec. 3, 1931, his solrs. wrote to the em- 
ployers’ solrs. informing them that the work- 
man had attained bis majority on July 0, 
1931, & adding : “ I shall be glad to know 
whether your clients are prepared to pay my 
client compensation on the basis of partial 
incapacity.” The workman subsequently, 
on Jan. 18, 1932, gave notice of his intention 
to apply to the ct. under Beet. 11 (2) of 1925 
Act to award him increased weekly payments 
of compensation, in view of nis having 
attained full age. The employers contended : 
(a) that whereas by sect. 1 of 1920 Act, the 
claim under sect. 11 (2) of 1925 Act should 
have been made by “ application for the 
review . . . before or within six months 
after the workman attains the age of twenty- 
one years,” it had not been made until 
Jan. 18, 1932, twelve days after the pre- 
scribed period ; & (b) that sect. 11 (2) being 
for the review of “ any weekly payment ” it 
was not applicable to a case where no weekly 
payments were being made : — Held : (1) the 
words “ application for the review ” in sect. 1 
of 1920 Act were not restricted to a formal 
application to the ct. An application within 
the section could be made informally to the 
employer, & this had been done by the solrs.’ 
letter of Dec. 3, 1931 ; (2) the declaration of 
liability which had been made, being in lieu 
of the old order for payment of Id. a week, 
was a declaration intended to keep open the 
rights of the parties, & took effect as if there 
were a weekly payment which was at the 
moment in abeyance. — Vickers- Armstrong, 
Ltd. v. Regan, [1933] 1 K. B. 232; 101 
L. J. K. B. 057 ; 147 L. T. 298 ; 25 B. W. 
0. C. 211, C. A. 

Annotations : — -As to (1) Folld. Darby ». Allen (1932), 25 
B. VV. O. C. 326. Consd. Curtis v. Rickett, Cockerell & 
Co. (1933), 26 B. W. C. C. 16 ; Burton v. Dobson Ship 
Repairing Co., (19391 3 All E. Tt. 431. Reid. Penpurill v. 
Kein ball Bishop & Co. (1932), 25 B. W. C. C. 641. 

3708b. Reasonable steps to obtain employ- 

ment.] — A woman who by reason of injury by 
accident arising out of her employment had 
suffered the amputation of three fingers of 
her right hand was paid full compensation 
until 1934, when the employers were advised 
that she was then only partially incapacitated. 
She applied for an award, <fe the county ct. 
judge awarded compensation for partial 
incapacity treated as being total, under the 
above sub-sect., finding that she had taken 
all reasonable steps to obtain work, but had 
failed. In May, 1936, the employers applied 
to review & diminish the payment, alleging 
that, though the condition of the hand 
remained static, she was able to do certain 
work & had made little or no effort to obtain, 
any work. The county ct. judge held that 
the employers had failed to show any change 
of circumstances, that he could not take into 
consideration the question whether the 
woman had or had not endeavoured to find 
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work upon an application to review the pay- 
ments, & dismissed it ; — Held ; as the wort- 
woman had admitted that she had given up 
making any attempt to obtain suitable 
employment, this fact was a change of cir- 
cumstances since the previous hearing which 
the county ct. judge was entitled to take into 
consideration on the application for a review 
for the purpose of deciding whether the con- 
ditions mentioned in sect. 9 (4) of Work- 
men’s Compensation Act still obtained, & 
the case must be remitted to him to be 
reheard. — United Dairies (London), Ltd. 
v. Stirling, [1937] 1 K. B. 402 ; [1936] 3 
All E. R. 272 ; 106 L. J. K. B. 46$ ; 80 Sol. 
Jo. 1014 ; 29 B. W. C. C. 317, C. A. 


8708c. Award for fixed period under 1925 Act, 
s. 9 (4) — Partial Incapacity continuing beyond 
fixed period.] — A workman was injured in 
June, 1928, & received full compensation 
until June, 1929. In July, 1929, he applied 
for the restoration of compensation on the 
ground of continuing incapacity. The county 
ct. judge heard the application in Oct. 1929, 
& ordered that the workman’s partial in- 
capacity should be treated as total incapacity 
under sect. 9 (4). Under this order he 
awarded full compensation until Jan. 7, 
1930. On Jan. 7, 1930, the employers ceased 
payment. In Apr. 1930 the workman applied 
for review but subsequent! v altered his 
application to one to restore the proceedings 
begun in July, 1929, to deal with the amount 
of compensation payable for his partial 
incapacity after Jan. 7, 1930. The county ct. 
-judge in Nov. 1930 refused to assent to this 
application. In consequence the workman 
once more filed an application for review. 
On this application the county ct. judge held 
that he was by virtue of sect. 9 (4) entitled 
to review the matter, although no liberty to 
apply was expressly given under the award 
made in Oct. 1929, & made an award of £1 a 
week for partial incapacity from Jan. 7, 
1930. The employer appealed on the ground 
that there could be no right of review of a 
weekly payment that did not exist. The 
workman cross-appealed on the ground that 
the judge was wrong in refusing to restore 
the original proceedings : — Held : as the 
award made in Oct. 1929, dealt solely with 
matters referable to sect. 9 (4), there still 
remained the issue of partial incapacity con- 
sidered apart from sect. 9 (4) &, although the 
award appealed from was made in review 
proceedings, it should properly be treated as 
an award made in the proceedings initiated 
in July, 1929, which the workman was 


entitled to have restored, the court having 
had seisin of the matt er throughout. Appeal 
dismissed. Cross-appeal allowed. — Willis v. 
Howie (1931), 24 B. W, 0. C. 352, C. A. 
Annotations ; — Retd. Marsh v. Robert Parker, Ltd. (1932), 
25 B. W. O. C. 197 : Darraoa Motor Engineering Go. t>. 
Seaward (1935), 28 6, W. 0,0. 64. 


8710a. .] — A miner was certified on Nov. 22, 

1919, as suffering from nystagmus & received 
compensation. After some years the 
employers requested a review, on which 
the county ct. judge terminated the weekly 
payments as from Aug. 21, 1925, the date of 
his award, on the ground that the workman 
had recovered from his disablement A was able 
to do his ordinary work as a miner. Tnere was 
no appeal by the workman from this award. 


Three years later, on June 12, 1928, the 
workman obtained from a certifying surgeon 
a certificate to the effect that he was suffering 
from nystagmus, & thereby disabled from 
earning full wages at his old employment. 
The date of the commencement of disable- 
ment not appearing on this certificate, the 
workman went to the medical referee, who 
issued a certificate confirming the certificate 
of the certifying surgeon, A fi xi ng Nov. 22, 
1919, as the date of the commencement of 
disablement. The medical referee also 
certified that the workman was only fit for 
surface work. On that the workman com- 
menced arbn. proceedings, claiming com- 
pensation for partial incapacity as from 1925 
& a declaration of liability. The employers 
contended that the matter was res judicata , 
A this contention was accepted by the county 
ct. judge. The workman appealed : — Held : 
the award of Aug. 21, 1925, was final between 
the parties A could hot be affected by the 
certificate of the medical referee. — Williams 
. , v. Crawshay Bros. (Cyfarthea), Ltd. (1929), 
. 22 B. W. C. C. 223, 0. A. 

3741. Add. Annotation : — Refd. Ramsay v. Gramo- 
phone Co., [1936] 2 All E. R. 752. 

3712. Add. Annotation : — Refd. Ramsay v. Gramo- 
phone Co., [1936] 2 All E. R. 752. 

3716. Add. Annotation : — Refd. Ramsay v. Gramo- 
phone Co., [1936] 2 All E. R. 752. - 

3716a. .] — Smith v. Union Castle 

Steamship Co., Ltd., No. 3076a, ante . 


3716b. 


-.] — A workman was injured 


in Mar. 1933, A underwent an operation for 
the removal of cartilage from his knee. He 
was paid compensation as for total incapacity 
until Nov. 1933, when he returned to light 
work A was paid compensation as for partial 
incapacity. In Mar. 1934, payments were 
stopped, A the workman applied for an arbn. 
At the hearing in Jan. 1935, the workman’s 
doctor said that the workman was not fit 
for his old work, the employers’ doctor saying 
that he was fit for such work. The latter 
in his evidence referred to the probability 
that there was “ some loose body which 
occasionally gets nipped between the bones 
of the joint,” but he said there was no X-ray 
evidence of such loose body. The county 
ct. judge awarded compensation as for 
partial incapacity up to the date of the hearing 
A granted a declaration of liability. The 
workman applied to his foreman for his old 
work, but this was refused in the absence of 
a certificate of fitness from the workman’s 
doctor. The doctor refused such a certificate 
A the workman continued at light work. 
In June, 1935, trouble developed, due to the 
nipping of a piece of cartilage which had 
not been removed. In Aug. 1935, the* work- 
man applied for a review. The county ct. 
judge came to the conclusion that the work- 
man was more disabled than he had thought 
in Jan. 1935, “ due to change of circum- 
stances,” & made an award for compensation 
on the basis of partial incapacity. The 
employers appealed: — Held : the finding 
that there was a ch&nge of circumstances was 
founded upon additional positive evidence 
of fact not before him at the first hearing A 
the matter was not res judicata . 

Per Soott, L. J. : the evidence given at the 
first hearing is not admissible on the second 
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hearing as if it had been taken on com- 
mission. If it is necessary to prove the facts 
at the time of the first hearing the witnesses 
must be called & examined de novo. — 
Ramsay v. Gramophone Co., Ltd., [1930] 
2 All E. R. 752 ; 155 L. T. 50 ; 29 B. W. C. C. 
137, C. A. 

Annotation : — Reid. London Power Oo. v. Lamb, [1936] 
3 All E, R. 392. 

371S. Add. Annotations : — Diitd. Thorpe v. Sadler, 
Sadler t>. Thorpe (1927), 20 B. W. 0. C. 488. 
Consd, Curran v. Kays, [1928] 2 K. B. 490. 
Refd. North's Navigation Co. (1889), Ltd. 
v. Batten (1933), 150 L. T. 180 ; Morgan v . 
Amalgamated Anthracite Collieries, Ltd., 
Hutchings v. Amalgamated Anthracite Col- 
lieries, Ltd. (1935), 28 B. W. C. C. 358. 

3718a. .] — A riveter lost his right eye 

as the result of an accident arising out of & 
in the course of his employment. He was 
paid full compensation tor a year So then 
went back to his old work. He left work 
after two days, alleging that he was unable 
to do the work, & made a claim for com- 
pensation based on total incapacity. The 
county ct. judge found that the injury had 
left no incapacity Sc made his award in favour 
of the employers & refused to grant a declara- 
tion of liability. The workman gave notice 
of appeal from that award but did not pro- 
ceed any further. Seven months later the 
workman applied for a review alleging that 
though he had recovered Sc was capable of 
work he had found that he was unable to 
obtain employment owing to the disfigure- 
ment caused by the loss of his eye. The 
employers took the preliminary points that 
the matter was res judicata Sc also that there 
could be no review as there were no weekly 
payments Sc no declaration of liability to 
review. These second proceedings came 
before another county ct. judge, who refused 
to allow leave to amend the proceedings & 
held that the decision of the first county ct. 
judge was binding on him & final against 
the workman. He therefore dismissed the 
application. The workman appealed : — 
Held : the first county ct. judge having 
made an award in favour of the employers, 
finally terminating all liability, Sc there 
having been no appeal from that award, the 
second county ct. judge had rightly held in 
the Becond case, which raised exactly the 
same issues, that the matter was res judicata. 
The result must have been the same whether 
the second proceedings had been by way of 
original application or review. — S mith v . 
Cutler (Samuel) & Sons, Ltd. (1932), 25 
B. W. 0. 0. 408, C. A. 

3721. Add. Annotations: — Gonsd. Charlton v. Union 
Castle Line, Ltd. (1930), 143 L. T. 00 ; Ebbw 
Vale Steel Iron Sc Coal Co. v . Williams (1935), 
28 B. W. C. C. 207 ; Ramsay v . Gramophone 
Co., [1930] 2 All E. R. 752. Refd. Teilo 
Tinplate Co. v. Griffiths (1930), 28 B. W. C. C. 
127. 

3725. Add. Annotation : — Refd. Lewis v. Guest, 
Keen Sc Nettlefolda, Watkins v. Same, 
Tucker v. Same, Ingram v. Crawshay (1927), 
90 L. J. K. B. 004. 

- . ■— i 


3726. Add. Citation 130 L. T. 129. 

3726a. .] — A baker’s assistant, aged eighteen 

years, lost his right index finger. The em- 
ployers consented to an award for a weekly 
payment & then applied for a review asking 
for termination. Their application was 
granted, but the workman obtained a declara- 
tion of liability. The workman then applied 
for a review, asking for an increase, & pro- 
duced evidence that he had tried other work 
but was unable to do it. The county ct. 
judge refused the workman’s application on 
the ground that the workman had failed to 
satisfy him that he was unable to do his pre- 
accident work. The workman appealed : — 
Held : there was evidence to support the 
finding Sc no misdirection. Appeal dismissed. 
— Allvey v. Wilson (1930), 23 B. W. C. 0. 
525, 0. A. 

8726b. .] — -A painter fell from a ladder Sc 

injured his foot. Compensation was paid 
to him for some months under an award. 
His employer applied for a review of the 
weekly payments on the ground that he was 
fit for work. The county ct. judge found on 
the evidence taken as a whole that the work- 
man was no longer suffering from any 
diminution of wage- earning capacity, Sc made 
an award terminating the weekly payments. 
The workman appealed : — Held : there was 
evidence to justify the award, & no mis- 
direction. Appeal dismissed. — Wright (R.) 
& Son v. Burdon (1932), 25 B. W. C. C. 
594, 0. A. 

8726c. .] — A workman suffered an injury by 

accident to his back Sc was thereby incapaci- 
tated. A memorandum of agreement was 
filed. On an application for review of the 
weekly payments payable under the agree- 
ment, the employers sought to prove by 
calling four medical men that the workman 
was now suffering from locomotor ataxy 
& not from any result of the accident. The 
county ct. judge found that the workman 
was not suffering from any constitutional 
disease, but was still incapacitated by the 
accident & dismissed the application. The 
employers appealed : — Held : the matter 
was a question of fact for the county ct. judge. 
— Smeaton Sc Sons, Ltd. v. Taylor (1933), 
20 B. W. C. C. 309, 0. A. 

3726d. .] — Employers paid a workman who 

had sustained a fractured skull in July, 
1928, full compensation until Nov. 1929, 
when they reduced the weekly payments in 
accordance with the provisions of sect. 12 
to 11s. 9 d. on the basis that he could earn 
30s. a week at light work. In Jan. 1933, the 
workman bought a grocery business with a 
beer off-licence, Sc the employers applied for 
a review by termination or diminution of the 
11s. 9d. a week on the ground that he was 
able to earn in some suitable employment as 
much or more than his average weekly 
earnings before the accident, or alternatively 
that he had such earning capacity as entitled 
them to relief. The only evidence called 
at the arbn. was to the effect that the work- 
man's condition had improved, but that he 


PART XIV. SECT. 20, SUB-SECT. S. 

— C. 

S7t9 L Whether applicable — To 
Question of calculation of compensation.) 
~-SSd: In view of the arbitrator's 


expre ss finding that there had been no 
agreement between the parties as to 
the average weekly amount of the 
workman's pre -accident earnings, the 
arbitrator was entitled to determine 
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eri deuce before him. — FOTHKRI noham 
v. Alcoa Coal Ccl, Ltd*. [19311 8- 0. 
611, 012 ; 24 B. W. 0, O. Bnpp. 44.— 
SCOT. 
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had to lie down with headaches for a few 
hours. The county ct. judge said that he 
formed the conclusion that there was no 
material change in the workman’s working 
capacity since Nov. 1920. He then went on 
to find that the workman & his wife shared 
the profits of the grocery business, & that the 
share of the profits would be about 80s. a 
week, so that the existing compensation of 
11s. dd. a week would be correct. The em- 
ployers appealed on the ground that there was 
no evidence for the various findings : — Held : 
there being evidence on which the county ct. 
judge could find that the employers had failed 
to prove any change of circumstances, that 
alone was sufficient to justify him in dis- 
missing the application to review, & the 
other matters did not therefore arise. — 
Steel Peech & Tozer, Ltd. v. Lambert 
(1933), 26 B. W. C. C. 679, C. A. 

3726e. •— — -A workman suffered injury by 
accident in Dec. 1932, & was under treatment 
until Aug. 1933, when he underwent an 
operation. Compensation was paid on the 
basis * of total incapacity from Dec. 1932 
until Apr. 1934, when payments were dis- 
continued. An application for compensation 
was then made. The employers denied lia- 
bility on the ground that since the date of 
the application the workman had not been 
Incapacitated for work by reason of the jury, 
but they submitted to a declaration of lia- 
bility. The judge found in favour of the 
workman & made an award on the basis of 
total incapacity. In Feb. 1936, the em- 
ployers applied for a review. Evidence was 
given that the workman would have had to 
undergo the operation even if there had 
been no accident & the employers contended 
that at the time of the review it could no 
longer be shown that the incapacity was due 
to the accident. The judge allowed the 
application & terminated the employers’ 
liability. The workman appealed : — Held : 
as the employers, by submitting to a declara- 
tion of liability, had made an unqualified 
admission that the incapacity was due to the 
accident, it was not open to the judge, without 
a change of circumstances, to hear new evi- 
dence on a matter which had already been 
decided. — London Power Co., Ltd. v. 
Lamb, [1936] 3 All E. It. 392 ; 29 B. W. C. C, 
281, C. A. 

3726f. .] — A workman struck his skull against 

a scaffold while at work & claimed to be 
incapacitated by traumatic neurasthenia. 
At an arbn. in Dec. 1936, medical evidence 
was called on behalf of the employers to the 
effect that the incapacity was due to arterio- 
sclerosis & not to traumatic neurasthenia. 
The county ct. judge acceplod the medical 
evidence called on behalf of the workman & 
made an award for partial incapacity. The 
employers applied for a review, which took 
place in Nov. 1937. At this arbn. the em- 
ployees called a doctor who had given evi- 
dence at the first arbn. & who now said that 
the condition of arterio-sclerosis from which 
the workman had, in his opinion, been suffer- 
ing had now become definitely worse, as fresh 
symptoms of the disease had now mani- 
fested themselves in the form of parkin- 
sonism. Another doctor was also called by 
the employers. The county ct. judge having 
heard this evidence stated that it did not 


show such change of circumstances as would 
falsify his previous conclusion, or justify him 
in retrying the original medical issue, or in 
finding that the continuing partial incapacity 
should now be regarded as not being due to 
the accident but to an aggravated condition 
of arterio-sclerosis, & dismissed the applica- 
tion to review. The employers appealed : — 
Held : the question was one of fact for the 
county ct. judge & there was no misdirection. 
Appeal dismissed. — Holland & Hannen & 
Cubitts, Ltd. v. Bright (1938), 31 B. W. 
C. C. 74, C. A. 

3731. Add, Annotations: — Consd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Crawshay (1927), 
96 L. J. K. B. 664 : Charlton v. Union Castle 
Line, Ltd. (1930), 143 L. T. 06 ; Williams v . 
Penmaenmawr & Welsh Granite Co. (1933), 
148 L. T. 485. Refd. Cushion v, Tredegar 
Iron & Coal Co. (1927), 20 B. W. C. C. 454 ; 
Smith v. Union Castle S.S. Co. (1932), 25 
B. W. 0. C. 170. 

3733. Add. Annotations ; — As to (1) Refd. Ramsay 
v. Gramophone Co., [1936] 2 All E. R. 752. 

* As to (2) Consd. Williams v. Penmaenmawr 
& Welsh Granite Co. (1933), 148 L. T. 485. 
Refd. Lewis v. Guest, Keen & Nettlefolds, 
Watkins v. Same, Tucker v. Same, Ingram 
v. Crawshay (1927), 96 L. J. K. B. 604 ; 
Smith v. Union Castle S.S. Co. (1932), 25 
B. W. C. C. 170. 

3733a. .] — A workman was certified to be 

disabled by an industrial disease contracted 
whilst employed as a mule spinner, & in 
1926 was awarded compensation of £1 a week 
on the basis that he was fit for any work not 
in the spinning trade & should be able to 
earn £1 19s. Id. a week, his pre-accident 
average weekly earnings being £3 19s. Id. 
After being unemployed for some two years 
he obtained work at a wage of £1 18s. a 
week for a year, when he was again unem- 
ployed for nearly two & a half years until 
Apr. 1932. In Apr. 1932, he obtained 
employment as a clerk to a commission agent, 
being employed for each afternoon while 
racing was proceeding at £1 5s. a week. The 
work was seasonal from Apr. to Nov. in each 
year. Whilst so employed, in Oct. 1983, 
he applied for a review of the weekly pay- 
ment of £1. The county ct. judge held that 
there had been no change of circumstances 
since the award of 1920 which would justify 
a review of that award, & that he could not 
regard the £1 6s. earned for part-time work 
as any criterion. The Ct. of Appeal set aside 
the award of 1926 & substituted the actual 
wage of £1 5s. for the estimate of £1 19s. Id. 
& made an award for £1 7s. 3 \d. a week : — 
Held : the words “ he is earning or is able to 
earn ” in sect. 9 (3) (i), were strictly* alterna- 
tive, & the first alternative was not qualified 
by the words “ in some suitable employment 
or business.” Assuming that the £1 5s. a 
week was derived otherwise than from “ a 
suitable employment or business ” it still was 
an average weekly amount which the work- 
man was earning after the accident within 
the meaning of the first alternative, & as 
there was no evidence that that amount was 
not really what he might earn if he took 
proper steps to get the most remunerative 
employment he"could find, he must be charged 
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with the 25s. & no more. — Delta Mill (1919), 
Ltd. v . Blakemore (1935), 104 L. J. K. B. 
459 ; sub nom. Blakemore v. Delta Mill 
(1919), Ltd., 28 B. W. O. 0. 193, H. L. 

8734a. Workman generally more fit lor work.] — 
A colliery repairer had a series of hernia & 
operations for hernia commencing in 1922. 
In 1927, on the workman's appln. for com- 
pensation, the county ct. judge found as a 
fact that he was not fit to do the work of 
repairer, & awarded compensation. In 1928, 
the employers applied to terminate the weekly 
payment, & the matter was referred by the 
judge to the medical referee, who reported 
that the workman was fit for his former work 
as a repairer. The judge said that, on this 
occasion, he accepted the evidence of the em- 
ployers' doctors which he had rejected at the 
former hearing & made an award terminating 
the weekly payments. The workman appealed 
on the ground that the judge had merely 
reversed his first decision without any change 
of circumstances. In view of this argu- 
ment, the judge was written to asked what 
change of circumstances he found which 
justified him in coming to his decision in 
1928. In reply the judge said he had found 
that the workman was generally more fit 
for work : — Held : there was evidence that 
the man was fitter generally, & there had 
been, therefore, such a change of circum- 
stances as justified the later award. — 
Partridge, Jones <& Paton John, Ltd. v. 
Sulway (1928), 21 B. W. C. C. 423, 0. A. 

3734b. Injury to right eye— Subsequent Mistiness 
in left eye unconnected with accident — In- 
ability to work.] — A first helper at a blast 
furnace was in Aug. 1929, injured by reason 
of a piece of molten metal entering his right 
eye which was in consequence removed. He 
returned to work & though he could not do 
it properly by reason of his injury, he was able 
to carry on for three years with help & was 

E aid his full former wages. In Nov. 1933, 
e had to cease work on account of a cataract 
unconnected with his injury having developed 
in his left eye, & subsequently resumed work 
at reduced wages. In Aprs 1935, he applied 
for review of a declaration of liability which 
had previously been recorded. The county 
ct. judge held that, in spite of some physical 
disability resulting from the accident, the 
workman would have been earning his pre- 
accident rate of wages at the date of the 
arbn. but for an event not connected with the 
accident & that he had not proved a change 
of circumstances since the date of filing the 
declaration of liability. He therefore made 
his award for the employers. The workman 
appealed : — Held : the cessation of work in 
1933, although due to a reason unconnected 
with the accident, was a change of circum- 
stances entitling the workman to ask for a 
review. The workman was entitled to have 
compensation for his partial incapacity 
assessed. Appeal allowed. Case remitted 
for assessment of compensation. — Drury v. 
Appleby Iron Co., Ltd. (1935), 28 B. W. 
C. C. 483, C. A. 

8737. Add, Annotations: — Consd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v, Crawshay (1927), 
96 L. J. K. B. 664 ; Bevan v. Nixon's Navi- 
gation Co. (1928), 139 L. T. 647. Refd. Cushion 


v. Tredegar Iron & Coal Co. (1927), 20 B. W. 
C. C. 454 ; Barber, Walker & Co. v. Flint 
(1928), 98 L. J. K. B. 83. 

3737a. .] — The principles laid down in 

Bevan v. Energlpn Colliery Co., No. 3366, 
ante % for computing the weekly payment in 
cases of partial incapacity, where there 
has been a fluctuation of wages since the 
accident, have been incorporated in Work- 
men’s Compensation Act, 1925 (c. 84), to 
a limited extent by sect. 11 (3). Apart from 
that Beet, the principle does not apply to 
cases under tne Act, the provisions of 
Workmen’s Compensation Act, 1906 (c. 58), 
Sched. I. (3), with regard to partial incapacity, 
having been repealed by Workmen’s Com- 
pensation Act, 1923 (c. 42), — Calow v. 
Shelton Iron, Steel & Coal Co., Ltd, 
(1928), 21 B. W. C. O. 126, 0. A. 

3737b. General fall In wages.] — A collier being 

partially incapacitated by an accident arising 
out of & in the course of his employment, 
entered into an agreement with his employers 
by which, after reciting that the workman’s 
average weekly earnings for twelve months 
before the accident were £3 19s. 4 d. f it was 
agreed that the employers should find him 
suitable employment <fc pay him the wages 
which he could earn therein A, in addition 
to those wages in oaeh week, half the 
difference between his said average weekly 
earnings & the wages he could earn at the 
said employment by working while the pit 
was at work, but not in any case exceeding 
£1. After weekly payments under the agree- 
ment had been made for some years, the rate 
of wages having fallon, the employers applied 
to have the payments reviewed under 
Workmen’s Compensation Act, 1906 (c. 58), 
Sched. I., s. 10 : — Held : a change in the rate 
of wages, being one of the events con- 
templated & provided for by the agreement, 
was not such a change in the circumstances 
as entitled either party to have the weekly 
payments reviewed. — Barber, Walker <te 
Co. v. Flint, [1929] 1 K. B. 250 ; 98 L. J. 
K. B. 83 ; 140 L. T. 154 ; 21 B. W. 0. 0. 
428, C. A. 

3745a. .] — A workman, who was paid com- 

ensation for the loss of three fingers, & who 
ad returned to light work, was discharged 
owing to the closing down of his employers’ 
works. He registered with the Labour 
Exchange <& for some months received un- 
employment benefit, together with a pro- 
>ortioaate amount of compensation from his 
ate employers. When the unemployment 
benefit ceased he claimed full compensation, 
proving that he had made genuine attempts 
to obtain work but had failed owing to his 
injury. The county ct. judge awarded a sum, 
less than the full compensation, to date from 
the application for review & not from the 
cessation of the unemployment benefit : — 
Held : the workman was entitled to com- 
pensation on the basis of total incapacity as 
from the date when the unemployment 
benefit ceased. — Kino v. British Steel 
Corpn., Ltd. (1928), 21 B. W. 0. O. 37, 0. A. 

Annotation : — Refd. Hughes v. Pwll-IIeli Granite Co. (1929), 
22 B. W. C. C. 037. 

3748a. .] — A workman was injured by acci- 

dent on July 4, 1926, & was paid com- 
pensation for total incapacity until Jan. 
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1929, when the weekly payments were 
reduced to 25s. In Mar. 1929, the workman 
applied for an increase by way of review. 
The county ct. judge held that there had 
been no change of circumstances & refused 
the application. The workman later renewed 
his application, alleging that a change of 
circumstances had been created by the com- 
bined effect of the state of the labour market 
& his own injury, & claimed to come within 
sect. 9 (4). The county ct. judge found that 
the workman had not really tried to obtain 
employment, & again held that there had 
been no change of ciicumstances that would 
justify a review. The workman appealed : — 
Held : there was evidence to support the 
finding, & no misdirection. — Chablton v. 
Union Castle Line, Ltd. (1930), 143 L. T. 
60 ; 23 B. W. C. C. 65, 0. A. 

8748b. No genuine effort to keep work.] — A 
builder’s labourer lost his right eye as a 
result of an accident arising out of & in the 
course of his employment. He was paid full 
compensation for some two years when he 
was Offered light work which he refused. 
The employer then applied to terminate the 
Weekly payments but submitted to a declara- 
tion of liability. The county ct. judge ter- 
minated the weekly payments & a declara- 
tion of liability was recorded. The workman 
within three months applied for a review on 
the ground that he was entitled to the benefit 
of the 1931 Act. The county ct. judge found 
that the workman had in fact obtained two 
jobs from which he had been dismissed for 
- wilful clumsiness, although he could have 
done the work. He therefore held that there 
had been no change of circumstances since 
the award terminating the weekly payments, 
& that he had not brought himself within 
the 1931 Act : — Held : there was evidence 
to support the findings & no misdirection. — 
Few v. Goodchild (Arthur G.) & Sons, 
Ltd. (1932), 25 B. W. O. C. 418, 0. A. 

8749. Add. Annotations: — As to (1) Apld. Glads- 
stone Spinning Co. v. Nangle (1928), 98 L. J. 
K. B. 101. Retd. Keane v. Mount Vernon 
Colliery Co., [1933] A. 0. 309 ; Gregson v. 
Swift (1930), 29 B. W. C. C. 100. 

8750a. .] — A miner was injured in 1922. 

, His average weekly earnings were 42 s. 8d. 
He was paid 20s. a week as compensation 
with 16s. as war addition. He developed 


nervous weakness of the heart & neuras- 
thenia. In 1927 an award for 36 s. a week 
was made & filed. In Apr. 1932, an appli- 
cation by the employer to diminish the 
weekly payment was refused, but the medical 
witnesses agreed that the workman was fit 
to do suitable light work. The employer 
thereupon offered the workman a job as a 
watchman at a weekly wage of 30s. in a 
colliery which was in the process of being 
dismantled, & the offer was accepted. The 
workman then received 30s. a week as wages 
& 6s. 4 d. as compensation. In July, 1932, 
the employer again applied to diminish the 
weekly payment. The workman contended 
that there had been no change of circum- 
stances since Apr. 1932, entitling the em- 
ployer to review, the watchman’s job being 
a job specially created by the employer for 
the purpose of the review. The county ct. 
judge held that there was no evidence of 
any change for the better in the workman’s 

? hysical capacity, & refused the application, 
he employer appealed ; — Held : there was 
,, misdirection, the offer & acceptance of work 
„ at 30s. a week bein$ in itself a change of 
circumstances entitling the employer to 
review. Appeal allowed. Case remitted for 
county ct. judge to assess the weekly pay- 
ment in accordance with Sched. I. (3) of 
the 1906 Act. — Englefield Collieries, 
Ltd. v. Roberts (1932), 25 B. W. €. C. 658, 
C. A. 

3752. Add. Annotation : — Refd. Burton v. Dobson 
Ship Repairing Co., [1938] 3 All E. R. 410. 

3753. Add. Annotation : — Refd. Dobson Ship Re- 
pairing Co. v . Burton, [1939] 3 All E. R. 431. 

3753a. Effect of Workmen’s Compensation 

Act, 1926 (c. 42).] — A workman, being a 
minor, who met with an accident arising out 
of & in the course of his employment before 
the above Act came into force, is, if he was still 
under twenty -one years of age when the Act 
came into force, entitled to obtain a review 
during the extended period permitted by the 
amending Act. — Edward Curran & Co. v. 
Kays, [1928] 2 K. B. 409 ; 97 L. J. K. B. 
800 ; 139 L. T. 294 ; 21 B. W. 0. O. 203, C. A. 
Annotation : — Consd. Viokers-Armstrongs, Ltd. v. Began 
(1932), 147 L. T. 298. 

3758b. — — Time for making claim.] — An infant 
sustained an accident on Jan. 14, 1930, & 
received compensation at the rate of £1 a 


PART XIV. SECT, 20. SUB-SECT. 4.— 
B. (d). 

•g. Limitation to light work not due 
to accident medical report going beyond 
reference. J — The employer® of a work- 
man, who had been receiving com- 
pensation for an injury to his back 
alleged that he was now “ fit for 
ordinary work ” & craved that the 
matter should be referred to a medical 
referee under ‘sect. 19. The medical 
referee oert tiled that the workman was 
fit for light work only, but added that 
his unfitness was not due to the 
accident, the effects of whfoh had 
completely passed off, but to rheumatic 
fibrosis. The arbitrator having refused 
a motion by the employers to end the 
compensation : — Held : the arbitrator 
had acted rightly in refusing to end 
tho compensation. In respect that the 
only matter referred to the medical 
referee was the question under 
sect. 19 (2) & the referee has decided 
that question in the workman's favour. 


— Quinn e. Mount Vernon Colliery 
Co., [1932} 8. C. 23 ; 24 B. W. O. C. 
Supb. 113.— SCOT. 

PART XIV. SECT. 20, SUB-SECT. 5. 

sa. Recovery of workman — No juris- 
diction to increase payments .] — A farm 
labourer under twenty-one years of age, 
who had Lost an eye by aooident arising 
out of his employment, & bad been 
awarded compensation, brought pro- 
ceedings for review : 3c in the course 
thereof a medical reference was 
obtained, as a result of which the 
referee certified that the workman had 
again become fit for his ordinary work. 
At a proof subsequently taken in the 
review proceedings it was established 
that, if the workman had remained 
uninjured, he would probably have 
been earning more during the whole 
period under review than he had been 
earning at the time of the accident. 
The employer thereafter moved the 
arbitrator to end compensation at the 
date of the referee's oertfOnate, but the 
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arbitrator refused to do bo, on the 
ground that the workman was, in 
virtue of 1925 Act, e. 11 (2), entitled to 
compensation in respect of his earning 
capacity being as a result of the 
aooident less than it would have been 
had he not been injured ; 3c he awarded 
a weekly payment as for partial 
incapacity until further order of the 
ot . : — Held : the workman having fully 
recovered capacity, the arbitrator was 
bound to end compensation as from the 
date of the referee’s certificate, subject 
to the workman's right to have the 
award made suspensory ; 3c the arbi- 
trator was not entitled to award further 
weekly payments In virtue of sect. 
11 (2) of 1925 Act, in respect that 
sect. 11 (2) only warranted the Increase 
of weekly payments to whioh a work-, 
man in minority was already entitled, 
& had no application in oases where 
the right to compensation had termin- 
ated. — MT l wraith e. Paton, (19321 
8. O. 590 ; 26 B. W. a a Supp. 44.— 
SOOT. 
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week. On June 24, 1930, he was given light 
work, Sc in addition to his pay for this work 
received 8s. 3d. a week as compensation. 
He was discharged on Dec. 3, 1930. He 
became twenty-one on June 30, 1931. In 
Nov. 1931 certain correspondence passed 
between the employers’ insurers <fe the work- 
man’s solrs. whereby it was agreed that the 
sum of 8a. 3d. a week should be paid to the 
workman as compensation. This letter said, 

“ We think it will be necessary to record an 
agreement to show the review by consent of 
the post-infancy basis of compensation. 
Before doing so, however, we shall be glad to 
know whether you are prepared to settle this 
case.” The workman never signed this 
agreement nor was it recorded. He received 
8s. 3d. a week for three weeks only, when he 
was taken back to work at £2 4s. a week. 
On Jan. 4, 1932, an application was filed by 
the workman for arbn. by way of review on 
the ground that, but for the accident, he 
would have been earning £3 Os. 6 d. a week. 
The county ct. judge held that no agreement 
capable of being recorded was contained in 
the letters, & that the application for review 
was out of time. The workman appealed, 

Sc also instituted proceedings to record a 
memorandum of agreement : — Held : without 
deciding whether any agreement was in fact 
contained in the letters, & without prejudice 
to the proceedings to record a memorandum 
of agreement, the application for review was 
out of time. Appeal dismissed — Johnson 
v. Sharp Bros. & Knight, Ltd. (1932), 25 
B. W. C. C. 86, C. A. 

Annotation Consd. Vickers -Armstrongs. Ltd. v. Regan. 

(1932). 147 L. T. 298. C. A. 

3753c. Informal notice to employer within six 

months after attaining majority.] — V ickers- 
ARM8TRONGS, Ltd. v. Regan, No. 3708a, 
ante . 

3753d. .] — An infant suffered an injury 

by accident arising out of & in the course 
of his employment on Dec. 16, 1926. Lia- 
bility was admitted & compensation of £1 
a week paid by the employer until May 17, 
1927, when a declaration of liability was filed. 
The workman was given light work which 
he waB able to do, but after six weeks he 
left of his own accord. The workman came 
of age on June 12, 1931, & on Aug. 17, 1931 
a letter was written by his soh\ to the em- 
ployer, discussing the amount of compensa- 
tion payable now that the workman had 
attained the age of twenty-one Sc requesting 
payment of an increased amount. A request 
for arbn. was filed on Mar. 10, 1932, & at 
the hearing the county ct. judge upheld a 
preliminary objection of the employer that 
the application for review was out of time 
having regard to sect. 11 (2), as amended by 
sect. 1 of the 1920 Act Held : the point 
was already decided in VickerB- Armstrongs, 
Ltd . v. Regan , No. 3753c, ante , that an 
informal application for review if within 
time is sufficient to comply with the sect. 
Appeal allowed. — Darby v. Allen (1932) 
25 B. W. C. C. 320, C. A. 

3758e. .] — A girl aged seventeen lost her left 

index finger while working as a farm hand 
Sc subsequently earned higher wages as 
domestic servant. She obtained, an award of 
a declaration of liability. On obtaining the 


age of twenty-one she applied few* a review 
both on the ground that there had been a 
change of circumstances in her physical con- 
dition Sc earning capacity Sc on the ground 
that she had attained the age of twenty-one. 
The county ct. judge found that she had 
shown no change in her physical condition Sc 
earning capacity Sc held that there was 
nothing in the fact that she had attained the 
age of twenty-one years which entitled her to 
a review. The workman appealed : — Held : 
there was evidence to support the findings of 
the county ct. judge & no misdirection. 
Appeal dismissed. Lee v. Pinkerton (1938), 
31 B. W. C. C. 108, 0. A. 

3753f. Condition precedent.] — An infant met 

with an accident in June, 1932, Sc received 
compensation at the appropriate rate. He 
returned to work with his old employers in 
Oct. 1932, & a declaration of liability was 
filed in the county ct. in Nov. 1932. He 
worked for his old Sc other employers until 
the latter part of 1938, earning more than 
his low pre-accident wages. He had attained 
the age of twenty-one years on Nov. 24, 1935. 
On Dec. 9, 1938, being then unemployed he 
applied for a review by way of increase under 
sect. 11 (2). The employers contended that, 
no application for review having been made 
before or within six months of Nov. 24, 1935, 
the conditions laid down by sect. 11 (2) had 
not been fulfilled. The county ct. judge held 
that since Oct. 1932, there had been no weekly 
payment in existence capable of roview, Sc 
therefore it had since that date been 
impossible for the workman to fulfil the 
necessary conditions. He nevertheless held 
that the workman’s rights under the sub- 
sect. had been preserved by the declaration 
of liability filed in Nov. 1932, & made an 
award for IQs. a week. The employers 
appealed : — Held : the making of an applica- 
tion, however informal, before or within six 
months after the workman attained the age 
of twenty-one years was a condition pre- 
cedent to a review under sect. 11 (2). There 
was in this case a liability of the employers 
still in existence which could have been the 
subject of review &, in the absence of an 
application within the statutory period, the 
workman’s application for a review of the 
declaration of liability must fail. 

Victors- Armstrongs, Ltd . v. Regan , [1933[ 
IK. B. 232 ; Digest Supp., apld. 

Nicholson v. Piper , [1907] A. C. 215 ; 34 
Digest 432 , 3521 , distd. 

Appeal allowed. — Piper v. India Rubber, 
Gutta Perch a Sc Telegraph Works Co., 
Ltd. (1939), 32 13. W. C. C. 100, C. A. 

3754. Add. Annotations : — Consd. Miller v . Taylor 
& Son (1931), 100 L. J. K. B. 041. Refd. 
Webb v. Southern Ry. Co. (1932), 25 B. W. 
C. C. 521. 

An infant workman at 


3754a. 




j.s. 
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fifteen years of age commenced work at 8a. 
a week. At sixteen years of age when he met 
with an accident he was receiving 12a. a week. 
Sc received compensation based on that figure. 
When he was twenty years old he applied 
for a review of the weekly payment, his 
evidence being that three years earlier he had 
been offered a post on a liner. The county 
ct. judge found that the workman was not 
suitable for a post at sea, &, apparently 
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without considering whether the man might 
have obtained work elsewhere at an increased 
wage, he further found that at the date of the 
bear ing the workman would probably have 
been earning, if uninjured, no more than the 
amount which he was earning when he met 
with the accident. The workman appealed : 
— Held * the reasons given by the county ct. 
judge for his award were unsatisfactory Sc 
the case must be remitted for further con- 
sideration. Appeal allowed. Case remitted. — 
Miller v. Taylor & Son (1931), 100 L. J.K.B. 
641 ; 146 L. T. 639 ; 24 B. W. O. 0. 237, 0. A. 

8754b. Question of fact.] — An infant work- 

man met with an accident while employed 
as a motor-lorry driver’s mate Sc received 
compensation. On attaining twenty-one the 
workman asked for a review of the weekly 
payment, alleging that but for the accident 
ne would now have been able to earn wages 
as a motor-lorry driver. At the hearing of 
the arbn. the workman called evidence to 
show that he had learned to drive a motor 
lorry, but the county ct, judge disbelieved 
this evidence Sc made an award in accordance 
with 'an offer submitted to by the employers. 
The workman appealed : — Held : the ques- 
tion was purely one of fact Sc there was no 
'misdirection. Appeal dismissed. — Huston 
r. Ryburn (1931), 24 B. W. C. 0. 101, 0. A. 

8755/ Add. Annotation As to (2) Consd. Miller v. 
Taylor Sc Son (1931), 100 L. J. K. B. 641. 

3756a. Effect of criminal conviction.]— -An 

infant, aged nineteen & a half, while em- 
ployed as a railway porter lost his left arm 
m May, 1913, by an accident arising out of 
- So in the course of his employment. Liability 
was admitted under the 1900 Act, & a weekly 
payment of 10s. was made from May to 
Deo. 1913. In Dec. 1913, he was employed 
as a sig nalman at 23s. a week, Sc was pro- 
moted from time to time so that in 1930 he 
was being paid at the rate of 65s. a week. 
On Sept. 8, 1930, he committed a criminal 
offenoe totally unconnected with his em- 
ployment, & served a term of imprisonment 
from Sept. 30, 1930, to July 20, 1931. It 
being a rule of railway cos. that persons who 
have been convicted Sc imprisoned shall not 
be employed by them the wor kman was 
unable to obtain his former employment. 
In Jan. 1932, he applied for a review of the 
original payment of 10s. a week. The county 
ct. judge assessed his earning capacity in 
the open labour market at 20s. a week, & 
held that, had he been uninjured, he would 
probably have been earning not less than 
66s. a week at the date of the review. He 
therefore made an award under Sched. I. (16) 
of the 1906 Act increasing the compensation 
to 20s. a week, but ordered that such increase 
should not oommence to operate on Sept. 8, 
1930, but be suspended until July 20, 1931. 
The employers appealed : — Held : there was 


evidence on which the oounty ct. judge could 
exercise the discretion given to him by 
Sched. I. (16) of the 1906 Act, Sc he had 
exercised his discretion judicially. Appeal 
dismissed.-— Webb v. Southern Ry. Oo. 
(1932), 25 B. W. €. C. 621, 0. A, 

3761a. Application for review — To whom made.] — 

The expression “ application for the review ” 
in sect. 1 of Workmen’s Compensation Act, 
1920, in respect of an award in favour of an 
infant workman, does not require that the 
application should be made to the ct. ; the 
words are satisfied by a letter to the employer 
making a definite application for the review. — 
Dobson Ship Repairing Co., Ltd. v. Burton, 
[1939] A. C. 590 ; [1939] 3 All E. R. 431 ; 108 
L. J. K. B. 542 ; 101 L. T. 122 ; 55 T. L. R. 
920, H. L. ; affg. sub nom . Burton v . Dob- 
son Ship Repairing Co., Ltd., [1938] 3 
All E. R. 410, C. A. 

3761b. What amounts to.] — Ashton v. Philip 

Conway Thomas Sc Co. (1939), 83 Sol. Jo. 891. 

3762a. What court has jurisdiction.] — Where an 
arbn. is heard in a county ct. in the district 
of which both workman & employer reside, 

0 & an award is made capable of being reviewed, 

it is competent for either party to apply for 
a review in another county ct. in the district 
of which the accident happened, & the judge 
of the second county ct. has jurisdiction to 
hear Sc determine the- case, & is under no 
obligation to transfer the proceedings to the 
first county ct. Application to stay pro- 
ceedings pending appeal. — Thomas Allen, 
Ltd. v. Hagger (No. 1) (1931), 24 B. W. C. C. 
373, 0. A. 

3762b. .] — A claim for compensation was 

heard by the county ct. judge of the district 
in which both employer & workman resided. 
An award was given in favour of the work- 
man & recorded in that ct. The employer 
then applied for a review, in the county ct. 
of the district in which the accident hap- 
pended, having first obtained a certified copy 
of the award & filed it in the second ct. The 
county ct. judge of the second ct. refused to 
transfer the proceedings to the first ct. & 
found that the workman had recovered Sc 
made an award ending the weekly payments. 
The workman appealed, alleged that the 
second judge had no jurisdiction to hear the 
review : — Held : the word “ shall ” in 1925 
Act, s. 27, is not mandatory but is qualified 
by the words “ subject to rules of ct.” Sc by 
rule 89 of Workmen’s Compensation Rules, 
1920, the county ct. judge had jurisdiction 
to hear the review. He also had jurisdiction 
by virtue of County Ct. Act, 1919 (c. 73), 
s. 10 (1). Appeal dismissed.— Thomas 

Allen, Ltd. v. Bagger (No. 3) (1931), 24 
B. W. C. 0. 613, C. A. 

8768a. .] — Harding v. Waters (H.* Sc E.), 

Ltd., No, 3701h, ante . 


PART XIV. SECT. 80, SUB-SECT. 6. 

8763 i. Whether original arbitration 
or review appropriaU— Payment of com- 
pensation under unrecorded agreement.] 
— Harris t>. Manor Powts Goal Co., 
Ltd., 11926) S. O. 972. — SOOT. 

•k. Duty of arbitrator— To ascertain 
workman.* 8 earning capacity A — In arbn, 
proceedings by a colliery oo. .for 
reduction of the compensation then 
being paid in respect of total incapacity 
to an Injured colliery fireman, a remit 


was made to the medical referee for a 
certificate as to the workman’s con- 
dition Sc his fitness for employment, 
stating whether the workman had 
wholly or partially recovered, or 
whether or to what extent hie 
incapacity was due to the accident. 
The certificate stated that the work- 
man was not then fit for work, or only 
for light work; that his incapacity . 
was portly due to the accident Sc 
partly due to a cardiac condition not 
; caused by the accident : Sc that 35 per J 


cent, of his existing disability was due 
to the accident & 65 per cent, to the 
cardiac condition. In answer to a 
subsequent remit, the referee again 
expressed the same opinion as to the 
percentages. Neither certificate stated 


specifically that there had been any 
change from the original accident con- 
dition. The arbitrator reduoed the 
compensation to approximately 35 per 
cent, of the amount payable for total 
incapacity '.—Held : the arbitrator was 
not entitled to hold that the workman 
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8766a. Particulars — Contents ot.] — Upon an 
application by an employer to review a weekly 
payment & diminish it, or terminate or 
diminish it, the appropriate form is Form 5, 
under whieh certain particulars are to be 
given* These do not include particulars of 
the extent to which diminution is asked for, 
bfct the county ct. judge has a discretion to 
order or to refuse such further particulars 
under r. 29 (2). His decision on the point 
is not a decision on a question of law, & 
there is no appeal therefroln. Semble : such 
particulars ought to be sparingly ordered, & 
not with the object of compelling the county 
ct. judge to give costs to one side or the other, 
&> there is much greater reason for asking for 
particulars of the extent of diminution of a 
weekly payment where termination is not 
asked for, than where the employer is asking 
for termination or diminution. — Vickers, 
Ltd. v . Miners, Thames Steam Tug & 
Lighterage Oo. v. Ingram (1927), 96 L. J. 
K. B. 490 ; 137 L. T. 220 ; 71 Sol. Jo. 350 ; 
20 B. W. C. 0. 269, C. A. 

Annotation : — Conscl. Callender Cable Construction Co. v. 

Walsh (1938), 158 L. T. 299. 

3766b. .] — After employers had made 

weekly payments under the Workmen’s 
Compensation Act, as compensation to a 
workman injured by an accident arising out 
of & in the course of his employment, they 
applied under sect. 1 1 of the Act for a review 
of the weekly payments by diminution. The 
workman applied for further & better parti- 
culars stating the amount they claimed that 
the payment should be reduced by. The 
registrar & county ct. judge dismissed the 
application for such particulars, relying on 
the principles laid down in Vickers , Ltd . v. 
Miners, Thornes Steam Tug & Lighterage 
Co Ltd. v. Ingram , 20 B. W. C. C. 209 ; 
Digest Supp. : — Held : the ct. were bound 
by the decision of the Ct. of Appeal in 

, Vickers, Ltd., supra , but disagreed with it as 
the workman was entitled to know to what 
extent the employers claimed to reduce the 
weekly payments to enable him to decide 
whether to contest the claim. Leave to 
appeal to the House of Lords. Award 
affirmed. — C allender Cable Construction, 
Ltd. v. Walsh (1938), 158 L. T. 299 ; 82 
Sol. Jo. 174 ; 31 B. W. C. C. 90, C. A. 

8769. Add. Annotation : — Apld. Elliott, Ltd. v. 
Hobbs (1929), 22 B. W. C. C. 509. 

8769a. .] — A workman suffered an 

accident to his right eye in Apr, 1923. 
Liability was admitted & compensation paid. 
In Dec. 1927, the weekly payments were 
reviewed & the county ct. judge made an 
award in respect of partial incapacity at the. 
rate of 17a. 6 d. a week, such rate to date 
from Feb. 1927. Compensation continued 
to be paid at this rate without any suggestion 
on the part of the workman that the rate 
should be altered. In June, 1929, the 
employers filed an application for redemption 
of the 17a. 0 d. per week under sect. 13 on the 
basis of permanent partial incapacity. The 


workman’s solrs. wrote to the employers 
that the workman objected to the applica- 
tion to redeem, but that they could not object 
to it as they themselves felt that his medical 
condition was & would continue to be the 
same as it had been for the past two years. 
At the heajring of the application on July 1. 
medical evidence was called to the effect 
that the workman’s condition was stabilised 
& that there was unlikely to be any change 
in either eye. The county ct. judge, 
however, dismissed the application to redeem, 
stating that he was doing so in the exercise 
of the discretion which, in his opinion, the 
legislature had given to him. The em- 
ployers gave notice of appeal, & later the 
workman filed an application for review on 
the ground that his incapacity had increased : 
— Held : (1) the employers have an absolute 
right to redeem, & the judge has no discretion 
to refuse such application ; (2) the applica- 
tion of the workman to review not being in 
existence at the date of the hearing of the 
employers’ application to redeem & tne right 
of the employers to redeem having become 
crystalised by that date, the subsequent 
application to review could have no effect. — 
Elliott, Ltd. v . Hobbs (1929), 22 B. W. 0. 0. 
509, C. A. 

8771a. .] — An injured workman was 

paid full compensation at 22 s. lOd. per week 
until Mar. 23, 1933. On Oct. 31, 1933, an 
agreement was entered into between the 
parties, whereby tho employer agreed to 
employ the workman on light work at 2«. 6 d. 
per day for eight months during the year & 
to pay compensation at 14s. Id. per week. 
On Jan. 7, 1930, the employer applied to 
redeem the weekly payments on the basis of 
a weekly payment of 14s. 7 d. per week, & the 
workman applied for a review of the award 
on the ground of a change of circumstances : — 
Held ( 1 ) the agreement to provide light work & 
pay compensation must be regarded as a whole 
& the employers could not redeem on the 
basis of a weekly payment of 14s. Id. ; (2) the 
employers should have asked for a review of 
the weekly payment <fc redemption, & the 
county ct. judge was not bound on an applica- 
tion for redemption on the footing of a weekly 
payment of 14s. Id. to proceed to a review 
of the weekly sum ; (3) the counter-applica- 
of the workman for a review did not 
oblige the county ct. judge to review the 
payment for the purposes of the employer’s 
application to redeem. — P ick v. Paling, 
[1936] 2 All E. R. 1291 ; 155 L. T. 190 ; 80 
Sol. Jo. 704 ; 29 B. W. C. 0. 203, C. A. 

8775. Add. Annotations; — As to (1) Consd. Ourran 
v. Kays, [1928] 2 K. B. 469 ; Pick v. PaUng, 
[1930] 2 All E. R. 1201. 

3777. Add. Annotation : — Apld. Elliott, Ltd. v, 
Hobbs (1929), 22 B. W. 0. G. 609. 

8781. Add. Annotations : — As to (2) Refd. Ourran v. 
Kays, [1928] 2 K. B. 409. Generally, Refd. 
Elliott, Ltd. v. Hobbs (1929), 22 B. W. 0. 0. 
509. 


.had partially recovered ; in any event, 
when total Incapacity resulted from 
the continued effect of an accident 8c 
some other Independent cause, any 
fractional apportionment by the 


medical referee as between these 
causes could not be adopted by the 
arbitrator as basis assessing com- 
pensation In respect of the accident, 
out he was still bound to ascertain 
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what the injured workman would be 
able to earn if the effect of the injury 
bv accident was alone considered.- - 
Buchanan v. Manor Powis Goal Co., 
(10391 8. 0. 198.— SOOT. 
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8799* Add. Annotations : — As to (1) Apld. Raeburn 
v . Lochgelly Iron & Coal Co. (1920), 20 
B. W. C. C. 037. Consd* Bradley v . London 
& North Eastern By. Co. (1931), 145 L. T. 
30 ; Ormond v . Holmes & Co., [1937] 2 
All E. R. 795. Retd. Smith & Son v. Eagle 
Star & British Dominions Insurance Co. 
(1934), 27 B. W. C. C. 1 ; Leary v. Deptford 
S.S. Owners (1935), 28 B. W. C. C. 235. 

3801a. Scheme Inapplicable where employ- 

ment occasional — What is occasional work.] — 
By Metal Grinding Industries (Silicosis) 
Scheme, clause 2, the scheme is made to 
apply to all workmen employed in the grind- 
ing of metal by mechanical power or in glaz- 
ing, when such glazing is carried on in the 
same room as the grinding, but by proviso (a) 
thereof the scheme is not to apply, if such 
employment is occasional only, & for not 
more ‘ than eight hours in any week. A 
workman, employed by knife-blade manu- 
facturers, superintended the girls in the 
glazing shop, & also worked on the processes 
of glazing known as rebuffing & whittening. 
In the course of his work he used an abrasive 
wheel in the whittening shop, whittening 
involving the raising of silica dust. He 
became totally disabled from silicosis & was 
certified accordingly. The county ct. judge 
found that the work done by the workman 
In rebuffing <fc whittening was “ occasional 
only & for not more than ei* ht hours in any 
week,” & was, therefore, within the above 
proviso, & that he was thereby precluded from 
the benefit of the scheme. The workman 
appealed : — Held : for the employment to 
* fall within the proviso it must be both 
“ occasional only ” & ‘‘for not more than 
eight hours in any week.” In this case the 
workman was called on, under his ordinary 
employment, to do the work, &, therefore, 
sucn work was not 44 occasional only.” — 
Makin v . Needham, Veall & Tyzack, Ltd. 
(1929), 22 B. W. C. C. 76, 0. A. 

3801b. Disablement before Scheme In opera- 

tion.] — By Various Industries (Silicosis) 
Scheme, dated Dec. 11, 1928, workmen 


engaged in certain processes are brought 
within the operation of the 1926 Act. By 
para. 2 the seheme came into operation on 
Feb. 1, 1929, & is made to apply to all work- 
men employed at any time on or after Jan. 1, 
1929, in the processes therein specified. By 
para. 11 1925 Act, s. 14, requiring the claim 
to be made within six months of the happen- 
ing of the accident, is made to apply, the 
disablement being treated as the date of the 
accident. A street mason employed on 
Jan. 1, 1929, on a process within the scheme 
was taken ill on Jan. 8, & later went to 
hospital suffering from silicosis. He did not 
know until Apr. that he was entitled to 
compensation. On Apr. 28 he wrote to the 
certifying surgeon who, however, was away. 
He took no further steps to get certified until 
at the end of June he was discharged from 
hospital in order to see the certifying surgeon, 
who examined him & certified him on July 2, 
1929, to be disabled by silicosis as from 
Jan. 10, 1929. On July 12 he first gave 
notice to his employer of the accident & 
made a claim. The county ct. judge held 
* that the accident having occurred between 
Jan. 1 and Feb. 1, 1929, was not one to 
which the scheme applied, & that there was 
no reasonable cause why the workman should 
have delayed making his claim until two 
days after the six months had expired. The 
workman appealed : — Held : althpugh the 
Scheme did not become operative until 
Feb. 1, 1929, it nevertheless applied to all 
workmen employed on or after Jan. 1, 1929, 
<fc therefore applied to a workman employed 
on Jan. 1, 1929, who was certified after that 
date as being disabled. On the second point 
the award was upheld on the ground that 
there was here no reasonable cause for the 
delay in making a claim. Appeal dismissed. 

• — Holt v. Hobson (Andrew) <fe Sons (1930), 
23 B. W. C. C. 242, C. A. 

Annotation . — Consd. Easterling v. Peek, Frean Sc Co., [1938] 
2 K. H. 300. 

3801c. Order extending Workmen’s Compensation 
Act, 1908 (c. 58), s. 8, to Ironworkers’ 
cataract — Construction of Order.] — Held : 


PART XIV. SECT. 22, SUB-SECT. 1. 

■o. Various Industries ( Silicosis ) 
Scheme, 1928 — Duty to furnish informa- 
tion as to previous employment — Tims 
for furnishing.] — Various Industries 
(Silicosis) Scheme, 1928. para. 13. 
enacts that a claimant for compensa- 
tion under the Scheme must furnish 
the employer from whom compensa- 
tion Is claimed with true information 
as to his previous employment, & that, 
if the claimant withholds Information, 
he shall forfeit any light to compensa- 
tion under the Scheme. A workman, 
who had been certified by the certifying 
surgeon to be totally disabled by 
silicosis, claimed compensation from 
his employer. His claim having been 
refused, he brought arbn. proceedings, 
& In the Initial writ furnished for the 
first time the particulars as to his 
previous employment required by 
para. 13 of the Scheme : — Held ; there 
being in para. 13 no time limit within 
which the information must be fur- 
nished, the workman, having furnished 
It In the initial writ, was not In breach 
of para. 13 : Sc, accordingly, he had 
not forfeited his right to compensa- 
tion. — H enrt v. Gladstone, [1931 1 
8. O. 228 ; 24 B. W. O. O. Supp. X.— 
SOOT. 

•f. Disease result of " long exposure ” 


-Two certificates .] — Industrial Diseases 
Order, 1929, para. 2, limits the right 
of a workman, who is disabled for 
certain forms of employment by the 
Industrial disease of dermatitis pro- 
duced by dust or liquids, to recover 
compensation to cases where the 
arbitrator is satisfied that the disease 
is the result of “long oxposure ’’ to dust 
& liquids. 

A workman employed by rubber 
manufacturers as a tyre builder, an 
employment which exposed him to the 
fumes of benzene, was oertifled dis- 
abled by dermatitis, due to the nature 
of his employment, in Sept. 1934, & 
he reoeivod compensation as for total 
incapacity until Nov. 1935, when he 
obtained a National Health Insurance 
certificate of fitness for work, & his 
employers ceased payment. On Jan. 4, 
1936, he was given work by the 
employers as a labourer to their 
electricians who were doing general 
repairs while the works were closed 
for the holidays & no tyre building was 
being carried on. Within three days, 
however, he again developed derma- 
titis, Sc was certified to be disabled as 
from Jan. 7, 1936. ' In arbn. proceed- 
ings the employers maintained that 
the second certificate of disablement 
could alone be regarded. Sc, as that 
disablement was not the result of 
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“ long exposure," the limitation in the 
Order applied. In awarding com- 
pensation as for partial incapacity, 
the arbitrator found that the workman 
had never wholly recovered from the 
original disablement in 1934, which 
was the result of “ long exposure ” ; 
that his subsequent condition was one 
of increased susceptibility to another 
disabling attack ; Sc that bis disable- 
ment on Jan. 7, 1936, was due to that 
susceptibility in addition to the con- 
ditions under which he worked between 
Jan. 4 Sc Jan. 7. 

In a question as to whether, in 
determining liability for compensation, 
the effects of the original disablement 
might be treated as a cause of the injury 
notwithstanding the second certified 
disablement : — Held : while the seoond 
certificate established that, as from 
Jan. 7, 1936, the workman was dis- 
abled from earning full wages through 
dermatitis, it oould not be read as 
importing that he had reoovered from 
the disease previously certified, & was 
consistent with the view that the later 
disablement was simply due to a 
recrudescence of the original disease. Sc, 
accordingly, the arbitrator was entitled 
to make his award on the basis of an 
original injury by accident in Sept. 
1934. — Macnamara v . India Tyrb Sc 
Rub bier Co., £1937] S. C. 186.-HWOT. 
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the proviso to Workmen’s Compensation 
(Ironworkers’ Cataract) Order, 1925, was not 
governed by the operative words in par. 2 
which contained the absolute limit of six 
months in all, & where the incapacity was 
continuing, compensation could be allowed 
for the continuing incapacity. Semble : the 
absence of a bed in a ward or a vacancy in a 
place for* an operation would be a good 
medical reason for the non-performance of an 
operation within the four months. — Davies 
v. Baldwins, Ltd. (1926), 136 L. T. 462 ; 
20 B. W. C. 0. 116, C. A. 

Annotation : — Consd. Leonard r. Redbrook Tinplate Co., 
[19301 1 K. B. 643. 

3801d. Bight to compensation not limited to skilled 
workers.] — Applt. was employed by resps., 
who were varnish manufacturers, as a general 
labourer. He wa9 twenty-two years of age 
& his wages were £2 a week. His work was 
to help with the loading & unloading of 
vehicles, & clean & fill old varnish drums. 
In the course of his work he came into contact 
with rosin, turps, wood-oil, gum, etc., & he 
had to use turpentine for cleaning his hands 
as soap would not remove the dirt. In Dec. 
1929, the certifying surgeon certified that he 
was suffering from dermatitis produced by 
dust & liquids <fc was thereby disabled for 
work. On a claim for compensation under 
the Act the county ct. judge awarded him a 
weekly sum for compensation from Dec. 7, 
1929, until Feb. 1, 1930, when it was to be 
terminated. He held that applt. was not 
then disabled from earning full wages at 
the work at which he was employed ; that he 
was employed as a labourer simply & that 
he had full capacity to perform ali kinds of 
general labouring work ; & that the wording 
of sect. 43 (l) (i) precluded applt., who was a 
labourer, from recovering compensation as a 
worker in the varnish-making industry or 
otherwise than as a general labourer : — 
Held : the view taken by the county ct. 
judge that the workman did not come within 
sect. 43 was erroneous. There was nothing 
in the words of that sect, which limited its 
application to skilled workers in a process. 
It applied to any ordinary unskilled labourer 
who suffered from any industrial disease due 
to the nature of his employment, & who 
was thereby disabled from earning full wages 
at the work at which he was employed. — 
Gilmore v. Frederick Boehm, Ltd. (1930), 
99 L. J. K. B. 040 ; 143 L. T. 307 ; 46 T. L. R. 
484 ; 74 Sol. Jo. 402 ; 23 B. W. C. C. 198, 0. A. 

3801e Extension of section to other diseases by 
Order In Council — Subject to modification — 
What amounts to modification.] — 1925 Act, 
s. 43 (3), gives the Secretary of State power 
to “ make Orders for extending the pro- 
visions of this section to other diseases <fc 
other processes, & to injuries due to the 
nature* of any employment specified in the 
Order not being injuries by accident, either 
without modification or subject to such 
modifications as may be contained in the 
Order.” Workmen’s Compensation (In- 
dustrial Diseases) Consolidation Order, 1929, 
para. 1, extends the provisions of sect. 43 
“ subject to the modifications hereinafter 
specified,” to ( inter alia) cataract caused by 
exposure to rays from molten or red-hot 
metal. Para. 3 provides that “ a person 
suffering from cataract shall not be entitled 


to compensation under the provisions of the 
said sect, on account of that disease for more 
than six months in all,” subject to a power 
of extension at the discretion of the arbitrator 
acting on the advice of the medical referee : — 
Held : para. 3 was a “ modification ” within 
sect. 43 (3), & was therefore not ultra vires . — 
Leonard v. Redbrook Tinplate Co., Ltd., 
[1931] A. C. 205 ; 100 L. J. K. B. 225 ; 144 
L. T. 346 ; 47 T. L. R. 187 ; 23 B. W. C. C. 
375, H. L. 

3801 f. Metal Grinding Industries (Silicosis) Scheme 
— Necessity for employment on process when 
Scheme brought Into foroe.}---By para. 2 of 
Metal Grinding Industries (Silicosis) Scheme, 
which came into force on July l, 1927, the 
Scheme is made to apply to any workman 
employed on or after that date in certain 
processes connected with the poinding of 
metals. By para. 7 the certifying surgeon 
is to certify the date of disablement, & by 
para. 4 the workman, to qualify for com- 
pensation, must have been employed in the 
specified processes within the three years 
previous to the certified date. By para. 5, 
where the workman has been employed in 
the processes for nob less than five years, the 
onus is on the employer to prove that the 
disease is not due to employment in the pro- 
cesses instead of on the workman to prove 
that the disease is so due. A workman had 
been employed as a nail <fc tack maker for 
thirty- five years & as such had for many 
years to use a sandstone grindstone. On 
Feb. 7, 1930, the workman ceased work, & 
on Aug. 19, 1930, he was certified by the 
certifying surgeon to be suffering from 
silicosis, the date of disablement being fixed 
as Feb. 7, 1930. On a claim for compensation 
the county ct. judge found that, although the 
workman had not been employed in any 
process mentioned in para. 2 of the Scheme 
since the Scheme came into force, yet as he 
had been employed previously in such a 
process for not loss than five years, he held 
that the employers had failed to discharge 
the onus put upon them by para. 6 of the 
Scheme, & therefore held that the disease 
must be deemed to be due to the employment. 
He accordingly made an award in favour of 
the workman. The employer appealed : — 
Held : by the finding of fact that the work- 
man had not been employed in any process 
mentioned in the Scheme on or after the date 
when the Scheme came into force, the work- 
man was not within the Scheme at all, & 
therefore para. 5 could not be made to apply 
to him. Appeal allowed. — H ughes v. 

Harrison <fe Cook (1931), 24 B. W. 0. 0. 
104, C. A. 

3801 g. Date of disablement — No date in certificate 
— Date of accident.] — Various Industries 
(Silicosis) Amendment Scheme, 1930, which 
came into force on Feb. 1, 1931, held applic- 
able to a workman who ceased work by 
reason of silicosis on Dec. 27, 1930, for the 
reason that no date of commencement of the 
disease was stated in the surgeon’s certificate 
which was given on May 7, 1931. — Bridges 
v . New Rock Collieries Co. (1932), 101 
L. J. K. B. 557 ; 25 B. W. C. C. 155, 0. A. 

3801 h. No wages earned within twelve months 

of date — Calculation of compensation.] — 
Where a workman is certified to be totally 
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disabled from silicosis & the date of dis- 
ablement is more than two years after the 
date when he was last employed in a process 
coming within Metal Grinding Industries 
(Silicosis) Scheme, 1927, he can, in view of 
the proviso to para. 4, sub-para. 1, of the 
Scheme that “ no compensation shall be 
payable if the workman has not been em- 
ployed at any time in the processes within 
the three years previous to the date of total 
disablement,’* recover compensation from 
that last employer, notwithstanding that by 
para. 10 of the Scheme sects. 8 to 13 of 
Workmen’s Compensation Act, 1925, are 
made applicable for the purpose of fixing 
the amount of compensation but with the 
exception that the amount of compensation 
is to be calculated with reference to the 
earnings of the workman under the em- 
ployer from whom compensation is recover- 
able under the Scheme. 

The provision in sect. 9 (2) of 1925 Act 
that the weekly payment of compensation 
in cases of total incapacity shall be fixed by 
reference to “ the workman’s average weekly 
earnings during the previous twelve months ” 
must for the purpose of the Scheme be 
moulded so as to apply to the altered cir- 
cumstances, by treating it as referring to 
the previous twelve months during which 
the workman was employed in a process 
coming within the Scheme.- Bacon v. Wills 
(A. W.) & Sons, Ltd., [1933] 2 K. B. 493 ; 
102 L. J. K. B. 011 : 149 L. T. 385 ; 49 
T. L. R. 511 ; 26 B. W. C. C. 374, C. A. 

Annotation: — Apld. Cole v. Amalgamated Anthracite Col- 
lieries, Ltd. (1933), 26 B. W. O. C. 560. 

8801 j. — — .]— By para. 4 of Various 

Industries (Silicosis) Scheme, 1928, where 
a workman is certified as totally disabled from 
silicosis, & the disease is due to the employ- 
ment in the processes whether under one or 
more employers, compensation shall be pay- 
able during such disablement as if the disease 
were a personal injury by accident arising 
out of & in the course of that employment. 
By para. 11 of the same Scheme the total 
disablement is to be treated as the happening 
of the accident. A collier working in a 
process to which this scheme applied, whose 
average weekly earnings were 5 65. 8d. gave 
up work in Nov. 1929, owing to illness which 
ultimately proved to be silicosis. From 
June, 1930, to March, 1931, he was re-em- 
ployed by the same employers as a white- 
washer, work not within the scheme, at an 
average weekly wage of 45s. 4d. He was 
unemployed from Mar. 1931, to Nov. 1931, 
when he returned to work with them as a 
whitewasher. He ceased work owing to 
illness on Dec. 11, 1931. In May, 1932, a 
Medical Board certified him as totally dis- 
abled from silicosis, & fixed the date of dis- 
ablement as Jan. 1, 1932. The workman 
claimed, to be paid compensation based on 
hie average weekly earnings as a collier, but 
the county ct. judge held that compensation 
should be based on the average weekly 
earnings for the twelve months immediately 
previous to the certified date of disablement, 
vie. on the lower rate paid to a whitewasher. 
The workman appealed : — Held : the com- 


bined effect of paras. 4 & 11 of the Scheme 
was to provide that compensation should be 
based on the average weekly earnings earned 
in the process which gave rise to the disease, 
& the words “ previous twelve months ” in 
sect. 9 (2) must be construed accordingly. 
The workman must therefore be paid com- 
pensation based on the higher rate of a collier. 
— Cole v. Amalgamated Anthracite Col- 
lieries, Ltd. (1933), 20 B. W. C. C. 600, 
C. A. 

3801k. Liability of Insurance company to Indemnify 
employer.] — A workman employed by a firm 
of china manufacturers died from lead 
poisoning due to his employment within 
twelve months before his death, but without 
having either obtained a certificate of dis- 
ablement under sect. 43 (1), or been suspended 
from his usual employment on account of 
having contracted disease. His dependants 
recovered compensation from the employers. 
The employers had for a number of years 
been insured against liability in respect of 
their lead workers, but the policy had ex- 
, pired some seven months before the work- 
man’s death. The insurance co. repudiated 
liability to indemnify the employers under 
the policy in respect of the compensation 
which they had paid, on the ground that the 
employers* liability did not arise until after 
the expiration of tha policy i—Beld : the 
employers’ liability to pay compensation to 
the dependants of the workman arose during 
the currency of the policy & the insurance 
co. were liable to indemnify the employers. — 
Mayer & Sherratt v. Co-operative Insur- 
ance Society, Ltd., [1939] 2 K. B. 627 ; 
[1939] 3 All E. R. 158 ; 108 L. J. K. B. 715 ; 
3 60 L. T. 630 ; 55 T. L. R. 834 ; 83 Sol. Jo. 
544, C. A. 

8802. Add, Annotation : — Apld. Young v . Keeble 
(1928), 21 B. W. O. O. 294. 

3805. Add. Annotation : — Consd. O’Neil v. Wilsons 
& Clyde Coal Co. (1920), 19 B. W. C. C. 656. 

3807. Add. Annotations : — Consd. Ellerbeck Col- 
leries, Ltd. v. Comhill Insurance Co., [1932] 
1 K. B. 401. Retd. O’Neil v. Wilsons & 
Clyde Coal Co. (1920), 19 B. W. 0. C. 656. 

3810. Add. Citations : — [1927] A. 0. 401; 90 

L. J. K. B. 008 ; 187 L. T. 257 ; 71 Sol. Jo. 
429; 20 B. W. C. C. 391. 

Add Annotations : — Consd. Ellerbeck Col- 
lieries, Ltd. v. Comhill Insurance Co., [1932] 
1 K. B. 401 ; Bridges v. New Rock Collieries 
Co. (1932), 101 L. J. K. B. 557. Apld. 
Kilbride v. William Harrison, Ltd. (1933), 
20 B. W. C. C. 197 ; Eaton v. Wimpev & Co., 
[1938] 1 K. B. 353. Consd. Mayer & Sherratt 
v . Co-operative Insurance Society, Ltd., 
L1939J 1 K. B. 021. Refd. M‘Dougail v. 
Summerlee Iron Co. (1927), 20 B. C. 0. 
419 ; Smith (R.) & Son v. Eagle Star & 
British Dominions Insurance Co. (1933), 150 
L. T. 194 ; Maddox v. Gale, Ltd. & Moss & 
Sons, Ltd, (1938), 31 B. W. C. C. 263. 

3811. Add. Annotation : — Refd. McNicholas v. 
West Leigh Colliery Co. (1933), 20 B. W. C. C. 
29. 

3811a. Silicosis — Construction of Various Industries 
(Silicosis) Scheme, 1928.] — By clause 2 (vii) 


PART XIV. SECT. 22, SUB-SECT. *. ) — A workman was employed as a I of the quarry being to dress, lor use 
8811a I. SUicasis — • Construction of “ hewer ’’.up to Deo. 1931, to a priv ate as buildto* material, sandetone which 
Various Industries { Silicosis ) SoAeme.) I quarry, bis work within the curtilage j had been won from the quarry. The 
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of Various Industries (Silicosis) Scheme, the 
scheme is made to apply to all workmen 
employed in the potteries in certain specified 
processes only. One of such specified pro- 
cesses is “ any process in or incidental to the 
m a nuf acture of china or earthenware, in- 
cluding sanitary earthenware, electrical 
earthenware, & ware tiles." A workman 
was employed to put spouts & handles on 
teapots made of Jet & Rockingham ware, 
& was certified as being totally disabled 
from silicosis. Evidence was given before 
the county ct. judge that Jet & Rockingham 
ware was a special branch of the pottery 
trade & did not come within the meaning 
of the trade term “ earthenware ” — Held : 
the words used in describing the processes 
specified in the scheme are to be interpreted,, 
in the technical sense in which they would 
be understood by those engaged in the trades 
concerned & not in the wide sense in which 
they might be understood by the general 
public. — Doncaster v. Sudlow (R.) & Sons 
(1929), 22 B. W. C. 0. 504, 0. A. 

3811b. .] — A coal miner was employed 

for eleven years, during which time he worked 
in rock known as “ clift.” He was then 
certified as being totally disabled from silicosis 
& claimed compensation under Various 
Industries (Silicosis) Scheme, 1928, as 
amended by Silicosis Amendment Scheme, 
1930. The 1928 scheme excluded from the 
definition of silica rock in clause 2 (i.) of 
the scheme any rook containing less than 
50 per cent, free silica.’ * These words were 
deleted by the Amendment Schema 1930. 
At the hearing of the arbn. the employers 
called a geologist who gave evidence that 


“ clift M did not contain 60 per cent, free 
silica & was not silica rock. The county 
ct. judge accepted this evidence, & found 
that the workman had not been employed 
in work in silica rock, & therefore had not 
worked in any process covered by the scheme. 
The workman appealed : — Held : there was 
no evidence that “ clift ” was silica rock. 
The question was one of fact for the county 
ct. judge. — Davies v. Oakdale Navigation 
Collieries, Ltd. (1932), 25B. W.C. 0. 374,0. A. 

Annotation : — Reid. Morgan v. Amalgamated Anthracite 
Collieries, Ltd., Hutchings v. Amalgamated Anthracite 
Collieries, Ltd. (No. 2) (1934), 27 B.W. C. C. 313. 

3811c. .] — A miner worked in his em- 

ployer’s collieries from 1910 to Apr. 20, 1929, 
when he had to cease work. In Dec. 1931, 
he was certified to be suffering from silicosis, 
& to have been disabled in Aug. 1931. His 
employer admitted that the disease was due 
to employment in the processes of drilling 
& blasting in silica rock, but alleged that 
his employment in Buch processes had ceased 
before Jan. 1, 1929. The Silicosis Scheme 
of 1928 only applied to workmen employed 
in such processes after Jan. 1, 1929. The 
county ct. judge, after seeing samples of the 
materials in which the workman had been 
working between Jan. 1, 1929, &> Apr. 20, 
1929, found as a fact that the workman had 
been engaged in drilling & blasting in silica 
rock after Jan. 1, 1929, & held that he was 
therefore entitled to the benefit of the Scheme. 
The employer appealed : — Held : there was 
evidence to support the finding & no mis- 
direction. Whether the quantum of silica 
rock, in regard to which the workman was 
employed, Is sufficient to bring him within 
the scheme, is a question of fact for the judge. 


quarrymaster was a member of tho 
Sandstone Industry Compensation 
Fund, Ltd., & had paid, since 1029, 
levies In respect of his employees, 
including the workman in question. 
In Jan. 1033, the workman was certi- 
fied as suffering from disablement due 
to a process specified in para. 2 of 
Various Industries (Silicosis) Scheme, 
1931, Sc he obtained an award of com- 
pensation against a firm of builders, 
his last employers in these processes. 
In a question whether the quarry- 
master, as a previous employer of tho 
workman, was liable to make contribu- 
tion to the builders under para. 8 of 
the Various Industries (Silicosis) 
Scheme '.—-Held : (!) 44 manipulation ** 
in the sense of para. 2 of Sandstone 
Industry (Silicosis) Scheme, was not 
restricted to any particular process of 
preparing sandstone, but included fine 
as well as rough dressing ; (2) the work 
on whioh the workman had been en- 
gaged at the quarry, being that of fine 
dressing, was a process Included In the 
Sandstone Scheme ; (3) as the pro- 
visions of Various industries (Sill- 
oosis) Scheme, were, in these circum- 
stances, excluded by tho proviso to 
para. 2 of that Soheme, the quarry- 
master was not liable as a contributor. 
Appeal allowed.— -Alexander Milne 
& Son v. Maclean & Son (1935), 28 
B. W. O. 0. Suppt. 44.— SOOT. 


sf. Pulmonary fibrosis — Whether 
cawed by silica duet — Onus of proof .] — 
Sect. 7 (f ) of New South Wales Workers* 
Compensation Act, 1926-29, provides 
for the payment of compensation; by 
Ms employer to a workman who has 
received an Injury, 6c by sect. 6 (1), 
44 injury ** means 44 personal injury 
arising out of A in the course of the 
employment Sc includes a disease so 
arising whether of sudden onset or of 


such a nature as to he contracted by 
gradual process other than a disease 
caused by silica dust.” Workmen’s 
Compensation (Silicosis) Act, 1920, as 
amended, provides for the payment 
of compensation by the employers of 
workmen in specified industries & pro- 
cesses involving exposure to silica dust 
who suffer death or total or partial dis- 
ablement from diseases of tho pul- 
monary or respiratory organs caused by 
exposure to silica dust. 44 Coal-min- 
ing ” Is not included in the industries 
or processes so specified. 

Reap., who was employed by applts. 
as a miner in one of their coal-mines, 
became partially incapacitated for 
work owing to pulmonary fibrosis 
resulting from the Inhalation of dust 
In the coal-mine. The Workers' Com- 
pensation Commission before whom 
his claim for compensation came, & who 
were not satisfied that the partial in- 
capacity for work resulted from a 
disease caused by silica dust, awarded 
him compensation as for partial in- 
capacity. On a case stated at the 
request of appltai : — Held : resp. was 
entitled to compensation. The in- 
tention of Workers* Compensation 
Act was, as appears from sect. 6 (1) 
to provide for compensation In every 
case of injury, including disease, 
arising out of & In the course of a 
workman’s employment, 8c to give 
effect to the Act the words 44 other 
than a disease caused by silica dust.** 
must be read as inserted not to limit 
the Act, but to prevent it being 
appealed to in particular circumstances 
where ( the relief would overlap that 
provided by a special & narrower 
soheme. Till such overlapping appears 
Its operation is unaffected. To hold 
otherwise would have the result that 
where the medical evidenoe showed that 
the disease was due to dust hut could 
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not specify the kind of dust, the work- 
man would be left without any com- 
pensation at all though undoubtedly 
suffering from a disease arising out of 
& In the course of his employment. 
Coal -mining not being an industry 
brought within tho operation of the 
Act dealing with silicosis. If disease In a 
ooaJ- miner was affirmatively proved to 
be due to silica dust tho workman was 
left unprotected, for in such case ho 
would not come within either Workers' 
Compensation Act or Workmen’s 
Compensation (Silicosis) Act. — Metro- 
politan Coal Co., Ltd. v. Pte, [1936] 
A. 0.343; [1936] 1 All E. R. 919 ; 105 
L. J. P. C. 69 ; 154 L. T. 698 ; 80 
Sol. Jo. 445.— AUS. 


»h. Dupuytren*» Contraction .] — A 
worker who had been employed in 
the hat-making industry for periods 
aggregating eighteen years, became 
incapacitated for work by Dupuytren’s 
Contraction, a disease of gradual pro- 
gress, Sc claimed compensation from 
his last employer in that industry, who 
denied liability. Tho Comrs. bold that 
Dupuytren’s Contraction is not in the 
same category as an industrial disease, 
for Instance, lead poisoning, for the 
reason that the cause of lead poisoning 
may arise out of the employment, 
whereas the cause of Dupuytren's Con- 
traction remains unknown ; that the 
real question at issue was one of fact 
as to whether appct.'s employment In 
the felt hat industry was such as would 
aggravate the disease after Its onset, 
accelerate its progress, & be a con- 
tributing cause to bis Incapacity for 
work. The Commission found that as 
the evidenoe did not establish any con- 
nection between appct.’s employment 
Sc his incapacity tor work, his claim for 
compensation must be disallowed. — 
Hamilton ©. R. O. Henderson Sc Co. 
Ltd., [1934] W. O. R. 200.— ADS. 
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Appeal dismissed. — Price v. Amalgamated 
Anthracite Collieries, Ltd. (1932), 25 
B. W. O. 0. 615, 0. A. 

Annotation a: — Reid. Morgan v. Amalgamated Anthracite 
Collieries, Ltd., Hutchings v. Amalgamated Anthracite 
Collieries, Ltd. (1933), 23 B. W. C. 0. 573 : Morgan r. 
Amalgamated Anthracite Collieries, Ltd., Hutchings v. 
Amalgamated Anthracite Collieries, Ltd. (No. 2) (1931), 

27 bTw. 0. 0. 313. 

3811d. .] — A miner was employed after 

Jan. 1, 1929, until June 12, 1929, when he 
became disabled for work by silicosis as a 
rider on the trams in which silica rock was 
conveyed. A great deal of dust was created 
while the trams were moving. He would 
often have to handle the silica rock when 
the trams overturned. The county ct. judge 
found that the workman was employed in 
the process of handling or moving silica rock 
in or incidental to the processes specified 
in the scheme, & made his award for the 
workman. The employer appealed : — Held : 
there was evidence to support the finding & 
no misdirection. Appeal dismissed. — Williams 
v. Amalgamated Anthracite Collieries, 
Ltd. (1932), 25 B. W. C. C. 634, C. A. 

3811e. .] — Burgess v. Tredegar Iron * 

& Coal Co., Ltd. (1932), 25 B. W. C. C. 377. 

381 If. .] — By para. 2 (vii.) of Various 

Industries (Silicosis) Scheme, 1928, the 
* scheme applies to all workmen employed on 
or after Jan. 1, 1929, in “ .my process in or 
incidental to the manufacture of china . . . 
up to A including the preparation for glazing.” * 
A workman was employed in the pottery 
trade as a gloat oddman & wad-squeezer. 
He made wads of clay which were used to 
close the saggars in which the ware was 

E laced, after having been dipped in the 
quid glaze, for heating & hardening in the 
lost ovens. The workman was disabled 
y silicosis & applied for compensation. 
The county ct. judge found that the operation 
of glazing included the process of placing 
the ware in saggars & then placing the saggars 
in the glost ovens, but held that as the wads 
were actually made before this was done, 
the workman was employed in a process in 
or incidental to the manufacture of china up 
to & including the preparation for glazing. 
He therefore made his award for the work- 
man. The employer appealed : — Held : on 
the facts found by the county ct. judge as 
to what processes constituted the operation 
of glazing, the making of the wads was a 
process which belonged to the operation of 
glazing itself & did not come within the 
words ** any process ... up to & including 
the preparation for glazing.” — Ellis v. 
Cartwright A Edwards, Ltd. (1932), 25 
B. W. C. C. 378, C. A. 

381 lg. “ Process Involving exposure to silica 

dust ** — Question of fact.] — A miner was em- 
ployed first as a ripper & later as a stall- 
man in a coal mine from 1913 to 1930. As 
a stallman he was only occasionally employed 
in drilling & blasting. He ceased work in 
Nov. 1930 ; a medical board certified that 
he was suffering from silicosis accompanied 
by tuberculosis, & that total disablement 
commenced in Oct. 1931. The county ct. 
judge found as a fact that the workman had 
been employed since Jan. 1, 1929 (the date 
from widen the Silicosis Scheme, 1928, 
applied), in the process of drilling & blasting 


within the meaning of the scheme. & that 
the stone in which he worked was silica rock 
within the meaning of the scheme as amended 
in 1930. He therefore awarded compensa- 
tion. The employer appealed : — Held : there 
was evidence to support the findings & no 
misdirection. It is a question of fact for 
the judge whether the workman is suffi- 
ciently engaged in the operation under con- 
sideration to bring him within the scheme as 
being employed in a process specified therein. 
— KiLBRrDE v. William Harrison, Ltd. 
(1933), 26 B. W. C. C. 197, C. A. 

3811 h. .] — If a workman’s employ- 

ment is such that he is from time to time 
employed in a process specified in the Various 
Industries (Silicosis) Scheme, 1931, & by 
reason of that employment of which the 
process forms a part he contracts the disease 
he is entitled to compensation. 

Both Morgan & Hutchings did work 
breaking down shale which, though not silica 
rock in itself, contained small lenticles of 
quartz which became broken in the course of 

. work. The county ct. judge found that the 
men wore not employed in any process 
referred to in the Scheme. This award was 
affirmed by the Ct. of Appeal. The workmen 
appealed to the House of Lords :—Held : as 
the lenticles themselves were silica rock & 
were broken in the course of work, the work- 
men were within process (v) or Clause 2 
referring to the breaking of silica rock. 
Appeal allowed. — Morgan v . Amalgamated 
Anthracite Collieries, Ltd., Hutchings 
v. Amalgamated Anthracite Collieries, 
Ltd. (1935), 28 B. W. C. C. 358, H. L. 

Annotations : — Apldi Williams v. Oakdale Navigation Col 
Meries, Ltd. (1937), 30 B. W. C. C. 158. Refd. Wragg v. 
Fox (Samuel) & Co., [1937] A. C. 442. 

3811 j. .] — For twenty-two years a 

miner was employed in blasting <fc drilling 
stone. In Sept. 1928, he was employed by fresh 
employers as a stone ripper breaking friable 
shale. On July 7, 1933, he was certified to 
be suffering from silicosis. On a claim by 
him for compensation under Workmen’s 
Compensation Act, 1925, & the Various 
Industries (Silicosis) Scheme, 1931, the em- 
ployers denied that the disease was due to 
the nature of his employment by them. The 
workman alleged that he was employed in 
breaking a dry admixture containing a dry 
deposit or dry residue of silica, & was there- 
fore brought within the scheme. The county 
ct. judge, after hearing the evidence of expert 
analysts accepted the evidence of the em- 
ployers’ expert, who stated that the shale was 
not a dry admixture containing a dry deposit or 
dry residue of silica, & held that the workman 
was not employed in any process within the 
scheme. The workman appealed : — Held : 
the question was one of fact, & tnere was 
evidence to support the finding & no mis- 
direction. — Gledhall v. Dalton Main Col- 
lieries, Ltd. (1934), 27 B. W. C. C. 181, 
C. A. 

3811k. .] — Certain miners were certified 

by a medical board to be disabled by silicosis, 
but their employers refused to pay com- 
ensation on the ground that they had not 
een employed in any of the processes 
mentioned in Various Industries (Silicosis) 
Scheme, 1931. The contention of the em- 
ployers was upheld by the county ct. judge 
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who made his award in favour of the em- 
ployers. The workmen appealed : — Held ; 
the county ct. judge had not sufficiently 
considered whether the work in which the 
workmen were engaged might not come within 
those general “ sweeping-up ” clauses of the 
scheme which followed the clauses which 
specified more particularly the processes in 
which workmen must be engaged in order to 
obtain the benefit of the scheme & the cases 
must be remitted for him to do so. — Morgan 
v. Amalgamated Anthracite Collieries, 
Ltd., Hutchings v. Amalgamated Anthra- 
cite Collieries, Ltd. (No. 1) (1933), 26 B. W. 
C. C. 573, C. A. 

Annotations : — Consd. Wragg v. Fox & Co.. tl9361 1 K. B. 
a934)?27 d B. wTaC Dalton ' MAln Collieries, Ltd. 

38111* — .] — The Various Industries (Sili- 

cosis) Scheme, 1931, specified in eight sub- 
paras. to para. 2 the processes with regard to 
which the Scheme should apply to all work- 
men employed in such processes. 

The Various Industries (Silicosis) Amend- 
ment Scheme, 1934, directed that the Scheme 
of 1931 should be amended & take effect as 
if the processes specified in para. 2 of the said 
Scheme as the processes to employment in 
which the Scheme should apply, included : 
“ Any operation underground in any coal 
mine ” : — Held : the amendment must take 
the form of an additional sub-para, to para. 2 
of the Scheme of 1931 & could not be in- 
serted after any particular sub-para, of 
para. 2 ; consequently the amendment made 
in 1934 was not subject to the proviso to 
sub-para, (iii.) of para. 2, under which the 
employer was freed from liability where he 
proved that the workman had not been 
exposed to the dust of silica rock. — Wragg v. 
Fox (Samuel) & Co., Ltd., Charles worth 
v. Fox (Samuel) & Co., Ltd., [1937] A. C. 
442 ; [1937] 2 AH E. R. 157 ; 106 L. J. K. B. 
273 ; 157 L. T. 74 ; 53 T. L. R. 503 ; 81 
Sol. Jo. 375 ; 30 B. W. C. C. 51, H. L. 

3811m. — .] — A workman who had been 

employed in operating a power-driven 
machine used for drilling, cutting, ripping, 
or breaking stone in a coal mine, a process 
specified in the Various Industries (Silicosis) 
Scheme, 1928, as amended in 1930, was 
certified to be totally disabled by silicosis & 
claimed compensation. Under the provisions 
of the Scheme an employer could escape lia- 
bility in respect of this process if he could 
prove that the workman had not, during the 
employment to which the disease was alleged 
to be due, been exposed to the dust of silica 
rock. Silica rock was stated to mean, inter 
alia , quartz. Evidence was given at the 
arbn. that there were particles of quartz in 
the stone in which the workman had been 
working. The county ct. judge found that 
the workman had been employed in a process 
within the Scheme & that the employers had 
failed to prove that the workman had not 
been exposed to the dust of silica rock & 
made his award for the workman. The 
employers appealed : — Held : there was evi- 
dence to support the findings of the county 
ct. judge & no misdirection on his part, 
although he had failed to find in terms that 
the silicosis was due to employment in the 
relevant process. Appeal dismissed. — Wil- 
liams v . Oakdale Navigation Collieries, 
Lid. (1937), 30 B. W. C. C. 158, C. A. 


381 in. Employment under different schemes 

— Right of election.] — By para. 5 of Various 
Industries (Silicosis) Scheme, 1931, it is pro- 
vided that if the workman had been employed 
in the processes specified in that scheme for 
a period amounting to not less than five 
years, the disease shall be deemed to be due 
to employment in the processes unless the 
employer proves the contrary. By para. 4 (a) 
of Sandstone Industry (Silicosis) Scheme, 
1931, it is provided that no compensation 
shall be payable if the medical board certifies 
that the silicosis could not have been con- 
tracted in the industry owing to the short- 
ness of the time during which the workman 
has been employed therein. 

A stonemason was certified under Various 
Industries Scheme to be totally disabled by 
silicosis from June 27, 1932. From July, 
1924, to Jan. 1931, he had been employed 
by G., & then for three years by S. From 
Apr. to June, 1931, he was employed by P. 
From July to Aug. 1931, he was again em- 
ployed by G., & lastly, from Sept. 1931, to 
Mar. 1932, he was again employed by S. 
G. & P. were engaged in business to which 
Various Industries (Silicosis) Scheme applied, 
& S. was engaged in business to which Sand- 
stone Industry (Silicosis) Scheme applied, 
but the work done by the workman for all 
the employers was of the same class & ex- 
posed him in all cases to silica dust. The 
county ct. judge dismissed a claim for com- 
pensation made against G. on the ground 
that the workman Bhould have proceeded 
against the employers who last employed 
him working in silica dust. The workman 
appealed : — Held : the workman was entitled 
to elect to proceed under any scheme applic- 
able provided ho proceeded against the last 
employer who employed him in a process 
under that scheme. Therefore be was en- 
titled to proceed against reaps, who had 
employed him for 0$ years under Various 
Industries (Silicosis) Scheme, rather than 
against his last employer who had only em- 
ployed him for short periods under Sandstone 
Industry (Silicosis) Scheme, & he was par- 
ticularly justified in doing so in view of 
para. 5 of Various Industries Scheme, <fc 
para. 4 (a) of Sandstone Industry Scheme. 
— Vale v. Godwin (Thomas) & Sons (1933), 
20 B. W. C. C. 90, C. A. 

8811o. Construction of Metal Grinding Indus- 

tries (Silicosis) Scheme.] — By para. 2 of the 
Metal Grinding Industries (Silicosis) Scheme, 
1931, the Scheme applies to the processes of 
(i.) grinding metals, (ii.) work incidental to 
grinding metals, & (iii.) racing grindstones 
for the purpose of grinding metals, provided 
that the Scneme does not apply to processes 
(i.) & (ii.) in the case of machine file grinding 
where the grindstone is enclosed & the metal 
immersed in water. 

A machine file grinder died after being 
certified by a medical board as being dis- 
abled by silicosis. His duty was to grind 
files by means of an enclosed power-driven 
grindstone. Each grindstone lasted about 
a week. Before a fresh grindstone could be 
used it had to be freely revolved by him to 
see whether it was perfectly true. During 
this process the surface was smoothed, if 
necessary, by means of hacker saws. During 
the subsequent operation of grinding files 


lft3 


70* 



Oases 8811o — 3811s. English and Empire Digest Supplement. 


the grindstone would require to have fresh 
inequalities removed from time to time by 
the same hacker saws. The widow claimed 
compensation on behalf of herself & her 
infant child as dependants. At the arbn. 
evidence was called that the process of re- 
volving the grindstone before work on the 
dies commenced was termed “ racing ” by 
the men engaged in the work. The em- 
ployers’ manager said that any use of the 
hacker saws was “ hacking.” The county 
ct. judge found that the preliminary use 
of the hacker saws was both “ hacking ” Sc 
4 ‘ racing,” Sc held that the process in which 
the workman was engaged was not exempted 
from the scheme. He therefore made his 


award for the widow. The employers ap- 
pealed : — Held : the county ct. judge having 
found as a fact on sufficient evidence that 


the preliminary use of the hacker saws was 
” racing ” within the meaning of the scheme, 
it was a process to which the scheme applied 
Sc was not within the exemption stated in 
the proviso to para. 2. ^ Roberts v. Eng- 
lish Steel Oorpn., Ltd. (1932), 25 B. W. 
0. 0.^87, 0. A. 


381 lp. Time for making claim.] — By sect. 14 

•of 1925 Act, claims for compensation must be 
made within six months from the occurrence 
pt the accident giving rise to the claim, unless 
the workman is prevented from making a 
claim within that time by ( inter alia) a 
reasonable cause. By the Various Industries 
(Silicosis) Scheme, 1928, the date certified 
as the date of total disablement is to be 
treated as being the date of the occurrence 
of the accident. A miner contracted sili- 
cosis in 1930 & was certified as being partially 
disabled by that disease in 1931. His con- 
dition became worse, Sc he was unable to 
work, but, acting on the advice of his doctor, 
he abstained from applying for a certificate of 
total disablement until Apr. 1935. In that 
month a medical board certified that he had 
been totally disabled through silicosis as 
from Oct. 24, 1933. On Apr. 25, 1935, he 
gave notice to his employers of a claim for 
compensation : — Held : the facts justified 
the county ct. judge in holding that there 
was reasonable cause for the workman’s 
failure to give notice of his claim within the 
prescribed period. — Gwilym v . Aberbeeg 
Collieries, Ltd. (1936), 155 L. T.598 ; 80 
Sol. Jo. 873 ; 29 B. W. 0. C. 273, C. A. 

Annotation -i Reid. Easterling tf. Peek, Frean & Co., [1938] 

ii K. B. 800. 

8811 q. Dermatitis.] — A dock labourer had been 
employed almost continuously for forty 
years in dealing with & handling oils, but in 
June, 1929, was discharged, owing to bad 
trade, Sc remained unemployed until July 31, 
1930, when he was employed by fresh em- 
ployers. In Oct., Nov. Sc Dec. 1930, he was 
employed in discharging Sc handling Russian 
turpentine. On Dec. 24 a certifying surgeon 
certified that he was suffering from der- 
matitis, Sc that the disease commenced on 
Dec. 8, 1930. He was paid full compensation, 
which was terminated on Nov. 7, 1931. He 
applied for a continuance of compensation. 
The county ct, judge found that he had con- 
tracted the disease through the long con- 
tinued exposure involved in handling oils 
during the forty years ending in 1929, Sc 
therefore held that under para. 2 of Work- 


men’s Compensation (Industrial Diseases) 
Consolidation Order, 1929, he was entitled 
to compensation although he was disabled 
only from handling oils, £ made an award for 
the workman for 10s. a week. The employers 
appealed : — Held : the interpretation of the 
words “ long continued exposure ** was a ques- 
tion of fact & degree for the county ct. judge, 
& he had in no way misdirected himself. Appeal 
dismissed. — Hagan v. London Oil Storage 
* Co., Ltd. (1932), 25 B. W. 0. 0. 278, O. A. 

3811r. .} — A steel chipper had been employed 

for seventeen years, without having suffered 
from any skin disease. On Aug. 18, 1933, he 
had to give up his work owing to skin trouble, 
Sc on Oct. 17, 1933, he was certified to be 
suffering from dermatitis produced by dust or 
liquids as from Aug. 27, 1933. In Aug. 
neither he nor his panel doctor connected his 
disease with his employment. He gave notice 
to his employors of the disease in Oct. 1933, 
but did not make a claim for compensation 
until Mar. 1934. In his evidence the panel 
doctor said he thought the skin trouble was 
due to the employment & added that he Baw 

4 no other cause. The certifying surgeon was 
called by the employers Sc stated that the 
disease was not due to industrial infection 
but was a seborrhoeic infection not due to 
occupation. The county ct. judge said that 
after carefully considering the evidence he 
was not satisfied that the dermatitis was 
caused by the employment, & he thought that 
the dermatitis was caused by some agency not 
connected with the employment. He accord- 
ingly made his award for the employers. 
The workman appealed : — Held : there was 
no misdirection on the part of the county ct. 
judge, & evidence to support his finding. — 
Holford v . Steel, Peech & Tozer, Ltd. 
(1934), 27 B. W. C. C. 260, C. A. 

3811s. .] — In May, 1933, a workman began 

work in dye works as mate to a dyer. In 
October, 1933, eruptions having appeared 
on his hands, he was certified by a certifying 
surgeon to be suffering from dermatitis 
produced by dust or liquids, but the certi- 
ficate was never served on the employers. 
At about the same time he was examined by 
a dermatologist, who formed the opinion 
that the workman was suffering from 
seborrhoeic eczema, an idiopathic type of 
dermatitis, Sc not from dermatitis due to dust 
or liquids. In Jan. 1934, the workman went 
back to work, but the eruptions reappeared. 
Sc in Feb. 1934, the certifying surgeon again 
certified the workman to be suffering from 
dermatitis produced by dust or liquids, the 
certificate being this time served on the 
employers who paid him compensation until 
Mar. 1934, when they gave him work as a 
van boy. In Mar. 1935, slight touches of 
rash appeared on the neck Sc chin, Sc he was 
re-examined by the dermatologist, who was of 
opinion that “ he was suffering again from 
seborrhoeic eczema.” The certifying surgeon 
refused to give him another certificate, Sc in 
May, 1935, the workman got employment 
with other employers in a canteen. In 
Dec. 1935, a rash having reappeared on his 
arms Sc neck, the workman filed a request 
for arbn. On the hearing of the arbn. the 
certifying surgeon Sc another doctor who were 
called by the workman, stated that in their 
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opinion the workman was at that time suffer- 
ing from dermatitis produced by dust or 
liquids. The dermatologist who was called 
by the employers gave it as his opinion that 
the workman had suffered both in Oct. 1933, 
& in Mar. 1935, & was still suffering, from 
seborrhoeic eczema & nothing else. His 
evidence was corroborated by another 
dermatologist. The county ct. judge found 
that the workman had fully recovered from 
the dermatitis produced by dust or liquids 
which had been certified in Feb. 1934, & that 
since Mar. 1935, he had only stiff ered from 
seborrhoeic eczema & made his award for the 
employers. The workman appealed : — Held ; 
there was evidence to support the findings, & 
no misdirection. Appeal dismissed. — Stan- 
ford v , Flinn & Son, Ltd. (1936), 29 B. W. 
C. C. 126, C. A. 

Annotation .—Reid. Burgin v. Karl Fitzwilliamta OollierieB 
Oo. (1937). 30 B. W. C. C. 419. 

8818. Add. Annotation : — Consd. Edwards v. Pen- 
rhiceiber Navigation Colliery Co. (1931), 24 
B. W. C. C. 117. 

8814. Add . Citations .—[1928] 1 K. B. 291 ; 96 
L. J. K. B. 347 ; 137 L. T. 20 ; 91 J. P. 43 ; 
21 B. W. C. C. 226. 

881 5a. .] — A certificate of disable- 

ment granted to a workman under 1925 
Act, s. 43, certified as the date of disable- 
ment a date more than six months before 
the date of the certificate. Consequently a 
claim by the workman for compensation 
founded upon the certificate was not made 
within the period prescribed by 1925 Act, 
s. 14 (1), namely, six months from the 
occurrence of the accident, the disablement 
being treated by sect. 43 as the happening 
of the accident. If the certificate had been 
granted immediately after the examination 
of the workman by the certifying surgeon 
the claim for compensation could have been 
made in time : — Held : on the facts, the 
failure to make the claim within the pre- 
scribed period was due to the delay of the 
certifying surgeon &, so far as the workman 
was concerned, was occasioned by reasonable 
cause, within proviso (6) to sect. 14 (1), & 
the workman was entitled to compensation. 
— Kitchen v. Koch (C.) & Oo., Ltd., [1931] 

A. O. 753 ; 100 L. J. K. B. 459 ; 145 L. T. 
618 ; 47 T. L. R. 558 ; 76 Sol. Jo. 571 ; 24 

B. W. C. C. 294, H. L. 

Annotation : — Consd* Easterling v. Peek, Froan & Co., [1938 j 
2 K. B. 300. 

3815b. Omission of date of disablement.] — 

Williams v. New British Rhondda Col- 
liery Co,, Ltd., No. 3038b, ante. 


8816. Add. Annotations : — As to (2) Consd. Cauldon 
Potteries v. Johnson (1926), 20 B. W. 0. C. 42. 
Apld. Young tf. Keeble (1928) , 2 1 B. W. 0. 0. 294. 

3816a. Certificate of death — Various Industries 
(Silicosis) Scheme, 1928 — Whether presence of 
medical referee at post-mortem essential.]— 

By clause 14 (1) of Various Industries 
(Silicosis) Scheme. 1928, it is provided that 
where an application is made on behalf of 
dependants of a deceased workman to a 
medical referee for a certificate that death 
has been due to silicosis or silicosis & tubercu- 
losis, the medical referee must, after a post- 
mortem examination, give a certificate in 
accordance with the facts & such certificate 
shall be conclusive. It is further provided 
by the same paragraph that the post-mortem 
examination shall, if possible, be made by or 
under the personal supervision of the medical 
referee. The last provision is directory & 
not imperative. Therefore, where, on the 
death of a workman, a coroner ordered a 
post-mortem examination, which the medical 
referee was not invited to attend, & subse- 
quently, after an examination of portions of 
the lungs, the medical referee gave a certifi- 
cate that death was due to silicosis & tubercu- 
losis : — Held : (1) the provisions of clause 
14 (1) of the Scheme were complied with & 
the certificate was conclusive ; (2) further , 
the correct procedure to quash a certificate 
would be to obtain a rule nisi for a writ of 
certiorari . — Hindmabsh v . Johns (Edward) 
& Co., Ltd. (1930), 23 B. W. 0. 0. 537, 0. A. 

8816b. Application for certificate— Notice to em- 
ployer — Necessity for.] — A workman em- 
ployed in the process of cotton-spinning by 
means of self-acting mules noticed a black 
pimple on his scrotum. His panel doctor 
who happened also to be the certifying 
surgeon for the district, suspected epithel- 
ioma to us cancer (being item 13 (a) m the 
Extension of Sched. Ill) & sent him to the in- 
firmary where the diagnosis was confirmed. 
The workman obtained a certificate of dis- 
ablement by such disease & notice thereof 
was given to the employer. The employer 
appealed to the medical referee. The work- 
man then had the pimple removed & sent for 
microscopic examination, & the report of the 
examination was sent to the medical referee. 
As a result the medical referee reported that 
the workman was not suffering from epithel- 
iomatous cancer but from a keratotic con- 
dition. By the Workmen’s Compensation 
(Industrial Diseases) Order, S. R. & O., 1932, 
No. 314, this condition was placed within 


PART XIV. SECT. 22, SUB-SECT. 3.— 
A. 

sk. Certificate granted by wrong sur- 
geon — Whether agreement to pay without 
certificate .] — A workman was certified 
by a certifying surgeon to be suffering 
from dermatitis. & his employers paid 
him compensation until, as a result 
of a medical examination, they ceased 
such payment. In an arbitration at 
the workman’s instance to determine 
the existence & extent of liability to 
pay compensation, it appeared at the 
proof that the certificate had been 
signed by the certifying Burgeon for 
the district in whioh the workman lived 
Sc not for that in whioh he was 
employed. The arbitrator having 
found (a) that the employers were 
under agreement to pay compensation 
without requiring a certificate, as 


provided for by sect. 44 (2 ) ; ( b ) that 
the disease was due to the nature of the 
workman’s employment in terms of 
para. 2 of the 1929 Order, Sc having 
continued the arbn, proceedings : — 
Held : (1 ) the certificate of the certify- 
ing surgeon was invalid In respect that 
it did not conform with the require- 
ments of sect. 43 (1) of 1925 Act: 
(2) on a construction of sect. 44 (2) 
of 1925 Act, the employers had not 
agreed to pay compensation “ without 
requiring the workman to produce 
a certificate, in respect that compensa- 
tion had been paid on the faith of a 
certificate subsequently discovered to 
be invalid : (3) the arbitrator, in the 
absence either of a valid certificate or 
of a valid agreement under the Act, 
was not entitled to find that the disease 
was due to the nature of the employ- 
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ment ; & (4) the arbn. proceedings 
ought not to have been continued but 
ought to have been stated in order that 
the evidence already obtained might 
be available to either party In the event 
of the workman taking further action 
by proponing either a valid oertifioate 
or a memorandum of agreement. 

Opinions, per Lord Mackay & Lord 
Wars:, that an agreement whioh did 
not fall within the terms of sect. 44 (2) 
would not entitle the workman to 
recover compensation under the Act. 

Opinion, per the Lord Justioe-Olerk, 
that an employer who paid compensa- 
tion on the basis of formally invalid 
certificate might, in certain circum- 
stances, be barred from founding on 
its invalidity. — Appeal allowed. — 
M'Quade v. India Tyrb Sc Bvbbsi; 
Co., [1937] 8. O. 422. — 4C0T. 
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Sched. Ill as an industrial disease, but it 
was also provided in the Order that com- 
pensation should not be payable under the 
Act for that disease unless at least one week’s 
notice of intention to apply for a certifying 
surgeon’s certificate had been given to the 
employer. No such notice had been given, 
& on that ground the employer refused to pay 
compensation. On the workman’s applica- 
tion for compensation the county ct. judge 
held that the notice was a condition pre- 
cedent to claiming compensation & made his 
award for the employers. The workman 
appealed : — Held : under the special pro- 
visions of the Order, the requirement as to 
notice was a condition precedent to the pay- 
ment of compensation & could not be ex- 
cused. The workman must be deemed to 
know that his application to the certifying 
surgeon might result in his obtaining a 
certificate of disablement by this disease. 
Appeal dismissed. Leave to appeal to the 
House of Lords refused. — Has lam v. Selby 
Mill, Ltd. (1935), 28 B. W. 0. C. 82, C. A. 

3818a. .] — A french polisher had suffered 

intermittently from dermatitis since 1925, 
while working for different employers. The 
medical ref eree issued a certificate on Jan. 30, 
1928, in which he certified that on Jan. 30, 
1928, appet. was no longer disabled by 
dermatitis. On Mar. 10, 1928, appet. was 
examined by the certifying surgeon, who on 
that date certified that she was suffering 
from dermatitis & had been disabled thereby 
since Sept. 29, 1927. On a claim by the work- 
man for compensation based on the certify- 
ing surgeon’s certificate of Mar. 10, 1928, the 
county ct. judge held the two certificates, 
being Inconsistent, the certificate of the 
medical referee must prevail to the effect 
that the workman was not disabled after 
Jan. 30, 1928 : — Held : there was no vital 
inconsistency between the two certificates, 
bearing in mind the intermittent character 
of dermatitis, & the certificate of Mar. 10 
was consistent with dermatitis having broken 
out again. — Macy v. Cork Manufacturing 
Oo., Ltd. (1928), 21 B. W. 0. C. 300, C. A. 

Annotation : — Coned. Williams v. Crawshay Bros. (Cyfarthfa) 
(1929), 22 B. W. C. C. 223. 

3819a. Certificate Incomplete — Death of certifying 
surgeon — Subsequent certificate by successor 
-—Validity.]— On July 12, 1920, eighteen 
months after the workman had left his 
employment. Dr. S., the certifying surgeon 
of the district, certified that the workman 
was suffering from lead poisoning. The 
certificate did not compiv with the regula- 
tions as no date of disablement was filled 
in, nor were the words “ I certify that the 
disablement commenced on the day 
of ” struck out. Before the work- 

man could see Dr. S. to have the omission 
ut right the doctor died. After Dr. F. had 
een appointed in his place the workman, 
on Aug.* 12, 1920, obtained a certificate from 
him in which the date of disablement was 
filled in as Nov. 23, 1924. In answer to the 
workmen’s request for arbn., based on Dr. 
F.’s certificate, the employers denied liability 
to pay compensation on the ground that, as 


Dr. S.’s certificate did not specify the date of 
disablement, such date was deemed to be the 
date of the certificate, & was final & con- 
clusive, & Dr. F.’b certificate was accordingly 
invalid, & as the workman had not been in 
their employment for more than twelve 
months prior to that date of disablement, 
he could not recover compensation. The 
county ct. judge upheld that contention s* — 
Held : the first certificate was incomplete 
in that it had not dealt with the date of dis- 
ablement in either manner provided by the 
regulations & was invalid, & the workman, 
not being able by reason of the death of Dr. 
S. to have the matter put in order, was 
entitled to rely on the second certificate.-' 
Powell v . Cauldon Potteries, Ltd. (1920), 
90 L. J. K. B. 245 ; 130 L. T. 532 ; 20 B. W. 
C. O. 10, C. A. 

Annotation: — Folld. Hands v. Great Western Colliery Co. 
(1930), 23 B. W. C. C. 477. 

3819b. Certificate Ineffective — Issue of second 

certificate.] — A miner was certified by the 
certifying surgeon as being disabled from 
Mar. 31, 1924, by miner’s nystagmus. From 
Oct. 1924, to Mar. 1929, he worked on the 
* surface as a partially incapacitated workman. 
On Mar. 8, 1929, he was served under 1925 
Act, s. 12 (3) with a doctor’s certificate 
alleging complete recovery, & the question 
was ultimately referred to a medical referee, 
who, in Apr. 1929, certified that the workman 
was not then suffering from miner’s nystag- 
mus & was fit to resume work underground. 
On Dec. 12, 1929, the workman obtained 
from the same certifying surgeon a certificate 
that he was disabled by miner’s nystagmus, 
but the certificate did not certify a date from 
which disablement commenced, nor were the 
words “ & I certify that the disablement 
commenced on the day of ” 

struck out in accordance with the instructions 
contained in Form 3 in the schedule to the 
regulations as to certifying surgeons, which 
states “ [if the surgeon is unable to certify 
a date on which the disablement commenced, 
he should strike out this part of the certificate. 
In that case the disablement will be deemed 
to have commenced on the date on which 
this certificate is given].” On obtaining this 
certificate the workman made a claim for 
compensation on his employers, who appealed 
to a medical referee. The medical referee on 
Jan. 4, 1930, dismissed the employer’s appeal. 
The certifying surgeon then issued a second 
certificate which he ante-dated Dec. 12, 1929, 
& in which he certified that the workman’s 
disablement commenced on Mar. 31, 1924. 
In Mar. 1930, the workman filed an applica- 
tion for arbn. based on an allegation of 
recurrence of the industrial disease which 
originally manifested itself in 1924. The 
county ct. judge made an award in favour of 
the employers on the ground that the date 
of disablement must be taken to be Dec. 12, 
1929, & that the certifying surgeon had no 
power to displace the certificate given on 
Dec. 12, 1929, by the certificate given in 
Jan. The workman appealed : — Held : the 
certificate of Dec. 12, 1929, was ineffective, 
as no date of disablement could be inferred 
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■ }*** "ttereby.”}— Held : fataL— B roken Hill Associated 
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from it, & the certifying surgeon was entitled 
to issue an effective certificate giving the 
date of disablement as Mar. 31, 1624. Case 
remitted for compensation to be awarded. — 
Hands v . Great Western Colliery Co., 
Ltd. (1930), 23 B. W. C. C. 477, C. A. 

3820. Add. Annotations : — Apld. Caul don Potteries 
v . Johnson (1926), 20 B. W. O. 0. 42. Consd. 
Davies v. Baldwins (1926), 136 L. T. 462. 
Apld. Young v. Keeble (1928), 21 B. W. C. C. 
294. Consd. Timmins v. Brodsworth Main 
Colliery Co., [1934] 2 K. B. 361 ; Stanford v. 
Flinn & Son, Ltd. (1936), 29 B. W. C. C. 120. 

3821a. .] — A certificate was given by the 

certifying surgeon that a workman was 
suffering from lead poisoning. A leading 
symptom of the disease was stated on the 
form to be dupuytrens contraction. Full 
compensation was paid until an application 
by the employers to review the weekly pay- 
ments. The workman was still incapacitated 
by dupuytrens contraction. The county ct. 
judge refused to treat the certificate as con- 
clusive as to dupuytrens contraction being a 
symptom of lead poisoning, &, on contra- 
dictory medical evidence given at the 
hearing, & also on knowledge he had acquired 
some years before while sitting on a com- 
mission to consider industrial diseases, 
including dupuytrens contraction, held the 
symptoms, though still the same as those set 
out in the certificate, were not due to the 
certified disease, & reduced the compensation 
to Id. a week. The case involved a point of 
law, &, early in the hearing, counsel called 
attention to that fact, but the judge omitted 
to take any notes of the proceedings : — 
Held : (1) the certificate that the symptoms 
were due to the certified disease was con- 
clusive, <fc evidence to the contrary was 
inadmissible, <fc there waB no evidence of 
any new factor or new disease to support an 
award in reduction of compensation. 
(2) Observations on the judge’s duty to take 
a note. — Cauldon Potteries, Ltd. v. 
Johnson (1926), 20 B. W. C. C. 42, C. A. 

Annotations: — As to (I) Apld. Young v. Koeble (1928). 21 

B. W. O. C. 294. Consd. Dunn v. Dorman, Long & Co. 

(1933), 26 B. W. C. O. 593. 

3821b. As to cause of death or Incapacity.] — A 
workman, employed as a painter, was from 
July to Sept. 1927, laid up with an ulcer on 
his ankle <fe with heart trouble. From 
Oct. 19 onwards he became unfit for further 
work with loss of power in his left arm & 
leg, he became mentally incapable, his 
memory failed, & his heart got worse On 
Nov. 16 he was admitted to hospital, where [ 


the medical superintendent found that he 
had long-standing disease of the heart 
caused by kidney trouble. On Nov. 23, the 
certifying surgeon visited the hospital, & 
on Nov. 28 certified that the workman was 
suffering from lead poisoning or its sequelae, 
& had been disabled as from Oct. 19. The 
medical superintendent was ignorant both of 
the visit & of the certificate of the certifying 
surgeon &, when the workman died on Dec. 23, 
certified that the cause of death was cerebral 
haemorrhage caused by valvular disease of 
the heart. The county ct. judge held he was 
not bound to find that death was due to the 
disease certified by the certifying surgeon, 
& refused to make an award in favour of the 
dependants, on the ground that thev had not 
discharged the onus of proving that lead 
poisoning cither caused, contributed to, or 
accelerated death : — Held : there was evi- 
dence to support the finding, & no mis- 
direction. — Young v. Keeble, Ltd. (1928), 
21 B. W. C. G. 294, 0. A. 

Annotations Refd. TimminB «. Brodsworth Main Colliery 
Co., [1934] 2 K. B. 361 ; Britton v. Loyerson's Wallsend 
Collieries (1934), 27 B. W. C. O. 45. 

3821c. .] — An odd job man in spinning mills 

was certified as suffering from epitheliomatoua 
ulceration of the skin due to mineral oil. 
He died five months later. The county ct. 
judge held the certificate of the certifying 
surgeon was conclusive & debarred him from 
hearing any evidence on behalf of the 
employers, which tended to show that he had 
not contracted the disease in their employ- 
ment & that death did not result from the 
disease : — Held : the judge was not entitled 
to refuse to hear the evidence, & the case 
must be remitted for rehearing. — N eedham v. 
Ace Mill, Ltd. (1928), 21 B. W. 0. 0. 189, 0. A. 


Annotation : — Re!d. Timmins v. Brodsworth Main Colliery 
Co., [1934] 2 K. B. 361. 

3821 d. As to date of disablement.] — The certi- 
ficate which a workman must obtain from 
the certifying surgeon under 1925 Act, s. 43, 
as a condition precedent to a claim for 
compensation on the ground of disablement 
by an industrial disease is conclusive as to 
the date of disablement, & it is therefore not 
competent for the arbitrator to determine 
that the disablement commenced at an 
earlier date. — W ilsons & Clyde Coal Co., 
Ltd. v. Flynn, [1930] A. C. 516 ; 99 L. J. 
P. C. 139 ; 143 L. T. 362 ; 46 T. L. R. 441 ; 
74 Sol. Jo. 437 ; 23 B. W. C. C. 159, H. L. 

Annotations : — Consd. Ponrikyber Navigation Colliery Co. v. 
Edwards, [1933] A. C. 28 ; Timmins v. Brodsworth Main 
Colliery Co., [19341 2 K. B. 361 : Richards v. Golkar, 
11937] A. C. 304. Apld. Eaton v. WJmpoy & Co., [1938] 1 
K. JI. 353. 


PART XIV. SECT. 22, SUB-SECT. 3.— 
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«f. As to date of commencement of 
disease .] — A miner, who had previously 
suffered from miner’s nystagmus, 
obtained work from new employers. 
Shortly after entering this employment 
he obtained from a certifying surgeon 
a certificate that he was disabled owing 
to miner's nystagmus, 8c that disable- 
ment had commenced on a date since 
he entered his new employment. An 
appeal by the employers against the 
certificate was dismissed by the medical 
referee. In an arbn. the arbitrator, 
after a proof, held that the disablement 
had commenced on a date earlier than 
that certified by the certifying Burgeon, 
& more than twelve months before the 
workman entered bis new employment 


i refused compensation : — Held : the 
L afce of disablemeht stated in the 
ertifloate of the certifying surgeon 
ras conclusive. — Trnnknt v. Moouk 
A.-G.) & Co.. Ltd., [19291 S. C. (Ct. 

* a,„. \ 7 innT 


al. As to recovery.] — In an applica- 
tion by a workman for compensa- 
tion in respect of certified disablement 
by an industrial disease, the matter 
of the claimant’s condition & fitness for 
employment was referred to a medical 
referee in terms which specially 
directed the attention of the Tetere© 
to the question of the claimant s 
proneness to a recurrence of the disease. 
The referee certified that the claimant 
had wholly recovered & was fit for his 
ordinary work ; & he further certified 
that there was no reasonable pro- 
bability of a recrudescence of the 
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disease, & no increased susceptibility 
to a fresh attack. Thereafter the 
workman lodged a minute, in which he 
averred that his certified condition 
was such that it was possible that he 
might become incapacitated through a 
recrudescence of tbo disease, & that a 
recrudescence had in fact occurred ; 8c 
ho craved the arbitrator to allow proof 
of the averments in his minute. The 
arbitrator having ended compensa- 
tion : — Held : as the reference had dis- 
placed the arbn. as regarded Inquiry 
into the workman's condition, 8c as 
the referee’s certificate provided suffi- 
cient & conclusive evidence as to that 
condition, the only course open to the 
arbitrator was to end the compensa- 
tion. — Appeal dismissed. — Carruth p. 
Galbraith's Stohjbs, [18373 8. G. 382 
—SCOT. 
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8821e. .] — Pltfs., who were a colliery co., had 

in their employment early in 1929 two piece- 
work miners who, for reasons not here 
material, were not actually working & 
received no wages, though their names 
appeared in the pay sheets, for a period 
including Mar. 8 to Mar. 19. On Mar. 8 
deft, insurance co. issued to pltfs. a cover 
note which insured pltfs. from Mar. 8 to 
Mar. 19 against claims for non-fatal accidents. 
During the currency of the cover note the 
certifying surgeon certified that the two 
workmen were suffering from miners’ nystag- 
mus & fixed the date of the beginning of the 
diablement as Mar. 11 in one case & Mar. 12 
in the other case. The county ct. judge 
awarded both workmen compensation, but 
defts. refused to indemnify pltfs. on the 
grounds that the workmen suffered no injury 
between Mar. 8 & Mar. 19 & were not engaged 
in work for pltfs. between those dates. In 
an action for an indemnity : — Held : the 
policy, though not actually issued, was 
intended to cover pltfs.’ liability for the 
result^ of industrial disease, & as an “ acci- 
dent,” namely, disablement by industrial 
disease, had happened within the period of 
cover, & as the Act created the statutory 
fiction that a workman, at the date of the 
certified disablement, was employed by the 
last relevant employer before that date, 
defts. were liable to indemnify pltfs. — Eller- 
beck Collieries, Ltd. v. Cornhilx Insur- 
ance Co., Ltd., [1932] 1 K. B. 401 ; 101 
L. J. K. B. 117 ; 140 L. T. 153 ; 48 T. L. R. 
78; 24 B. W. C. C. 370, C. A. 

Annotations : — Court. Bridges v. New Book Collieries Co. 

(1932), 101 L. J. K. B. 657. Retd. Mayer & Sherratt v. 

Co-operative Insurance Society, Ltd., [1939] 1 K. B. 621. 

38211. Failure to give notice of disablement.] 

— A workman was employed by resp. as a 
labourer at breaking up concrete floors & 
relaying them. After varying periods of 
employment he ultimately stopped work on 
July 22, 1929, & on July 30 obtained a 
certificate from the certifying surgeon that 
he was disabled from dermatitis contracted 
during his employment by reap., <fc fixing 
the date of disablement as Mar. J.4, 1929. 
Resp. paid the workman compensation till 
Nov. 19, 1929, when resp.’s doctor reported 
that the workman had practically recovered 
& was fit for any work except on cement. 
Reap, then employed the workman at other 
wort till Dec. 24, 1929, when he was dis- 
missed for want of work. After a period of 
unemployment the workman obtained work 
in Apr. 1930, with new employers in un- 
loading lorries containing old iron, rags & 
bones. By May 2 the deimatitis had become 
so bad that he had to cease work. On 
Aug. 28, 1930, he obtained a second certifi- 
cate from the certifying surgeon that he was 
suffering from dermatitis, but fixing the 
date of disablement at the date of the 
original disablement. Mar. 14, 1929. On 
this occasion no notice of disablement was 
given to resp., & he remained unaware of the 
certificate till the workman commenced the 
present proceedings against him for com- 
pensation on Sept. 19, 1930. The county 
ct. judge declined in the circumstances to 
treat the second certificate as conclusive of 
the date of disablement in accordance with 
1925 Act, s. 43 (2), & on the evidence that 
the workman had recovered from the dis- 

1F« 


ablement of Mar. 14, 1929, by Nov. of that 
year, dismissed the application. On appeal : 
— Held : (1) as no notice of disablement had 
been given after the second certificate as 
required by 1925 Act, s. 14 & r. 41, sub- 
r. 2, of Workmen’s Compensation Rules, 
1920, so that resp. was never given the 
opportunity of appealing to the medical 
referee as provided dv reg. 8 of the Regula- 
tions as to Certifying Surgeons, the certificate 
was not conclusive of the date of disable- 
ment ; (2) as there was evidence to support 
the county ct. judge’s finding that the work- 
man had recovered from the old disablement, 
the appeal must be dismissed. — Mason v. 
Foster, [1981] 2 K. B. 172 ; 100 L. J. K. B. 
395; 145 L. T. 88; 24 B. W. O. O. 88, C. A. 

Annotation : — As to (1) Reid. Britton v. Le verson ’b W&Usend 
Collieries (1934), 27 B. W. O. O. 45. 

3821 g. .] — A glass-blower had been employed 

by S. for thirty years & had become a nighly 
skilled worker. His employment terminated 
in Apr. 1931, & he was out of work. On 
Aug. 16, 1932, he was taken on as a glass- 
blower on trial by W. & C. with a view to 
being permanently employed if his work 
should prove satisfactory. The proportion 
of his spoiled work was so high that he was 
dismissed on Aug. 17, 1932. In Oct. 1932, 
he obtained a certificate from a certifying 
surgeon which stated that he had been dis- 
abled by “ cataract in glass- workers ” since 
Aug. 12, 1932, & gave the name of Mb last 
employer as 8. A claim made by him against 
S. failed for the reason that more than twelve 
months had elapsed between the end of his 
employment with 8. & the date of Ms dis- 
ablement. He then obtained a fresh certi- 
ficate in Jan. 1933, in which the certifying 
surgeon altered the date of disablement to 
Aug. 17, 1932, & the name of Ms last employer 
to W. & C. The workman now made a claim 
against W. & C. for compensation for partial 
incapacity. The county ct. judge held that 
there was no loss of earning capacity because 
he was already suffering from cataract when 
he entered into employment with W. & G., 
& the Mgh proportion of rejected work 
showed him to have become reduced in skill 
to the level of a glass-blower’s labourer. He 
therefore only awarded him a declaration of 
liability. The workman appealed : — Held : 
the county ct. judge was wrong in admitting 
evidence to show that the man was disabled 
from the disease before the date of disable- 
ment wMch appeared in the second certi- 
ficate which was conclusive on this point. 
The matter must be remitted to estimate the 
compensation to wMch the man was entitled 
on this basis. — Kirkham v. Webb & Corbett, 
Ltd. <1933), 20 B. W. C. C. 425, O. A. 

h. .] — From June, 1935, applt. was work- 

ing for H. K. & F., Ltd. In Mar. 1935, he 
developed a rash, but continued in that 
employment at full wages until May 2, when 
he began to work for the resp. He worked 
for resp. until May 9, when he felt too ill to 
continue. On June 4 he , obtained a certi- 
ficate from the certifying surgeon who 
certified that he was suffering from dermatitis 
& gave May 9 as the date of the beginning of 
the disablement. Resp. appealed to the 
medical referee who decided that applt. was, 
when examined by the certifying surgeon, 
suffering from dermatitis, but fixed Apr. 6, 
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1036, as the date on which the disease 
began. At that date applt. was, as stated, 
working for H. K. & F., Ltd., & receiving 
full wages. Applt. sought to recover com- 
pensation from resp. : — Held : the medical 
referee’s certificate was final Sc conclusive as 
to the date of the beginning of the disease 
& applt. was not entitled to endeavour to 
displace that certificate by showing that on 
a certified matter it was not in accordance 
with the facts. — Savage v. Nightingale, 
[1937] 3 All E. R. 30 ; 30 B. W. 0. C. 299, 
0. A. 

3821 j. As to extent of disability.] — A miner was 
certified to be suffering from miner’s nystag- 
mus Sc for a short time received full com- 
pensation. On a reduction being made in the 
weekly payment the workman commenced 
proceedings claiming restoration of full 
compensation. The employer then applied 
for a reference to the medical referee who 
reported that the workman had partially 
recovered & was fit for surface work. The 
hearing of the claim had meanwhile been 
postponed, but when it came on for hearing 
medical evidence was given on behalf of the 
workman to the effect that the workman was 
totally disabled by the disease. Objection 
was taken by the employer to this evidence 
on the ground that the medical referee’s 
certificate was conclusive. The county ct. 
judge held that miner’s nystagmus being a 
nervous disease Sc variable in its symptoms, 
he was entitled to find that there had been 
a change for the worse since the medical 
referee had made his report, & he accordingly 
made his award for the workman on the basis 
of total incapacity. The employer appealed : 
— Held : there was evidence to support the 
finding of fact & no misdirection. Appeal 
dismissed. — Roberts v. Denaby & Cadeby 
Main Collieries, Ltd. (1935), 28 B. W. 0. C. 
112, C. A. 

3822a. Where possibility of recurrence.] — Pen- 
rikyber Navigation Colliery Co., Ltd. v. 
Edwards, No. 3832b, post. 

3822b. Where disease gradual.] — In the case of an 
industrial disease which is of such a nature 
as to be contracted by a gradual process, a 
certifying surgeon’s certificate is only con- 
clusive as to the fact that at the certified date 
of disablement the workman was disabled 
by the disease as specified therein, & a former 
employer cannot be held liable to contribute 
towards the compensation payable by the 
later employer until it is at least proved by 
the later employer that the disease was due 
to the nature of the employment under the 
former employer. — Lewis & Towers, Ltd. 
v. Sembliz (1934), 27 B. W. C. 0. 125, C. A. 

8822c. Various Industries (Silicosis) Scheme, 1931 
— Examination & certification by Medical 
Board — When certificate conclusive — Re- 
examination not made “ in pursuance of any 
Compensation Scheme. 9 ’] — A pottery worker 
to whom Various Industries (Silicosis) 
Scheme, 1928, applied ceased work on 
Sept. 26, 1930. On Sept. 30 the certifying 
surgeon certified that he was totally disabled 
from silicosis Sc that the disablement com- 
menced on Sept. 26. An appeal by the 
employer to the medical referee having been 
dismissed, compensation on the basis of 


total incapacity was paid to the workman. 
On June 1, 1931, there came into force 
Silicosis Sc Asbestosis (Medical Arrange- 
ments) Scheme, 1931, which instituted a 
medical board to deal with Silicosis, Sc Various 
Industries (Silicosis) Scheme, 1931. By the 
reamble to Various Industries (Silicosis) 
cheme, 1931, the 1928 Scheme was made to 
continue to apply in the case of workmen 
who were witnin that scheme with the 
exception that the provisions of the new 
scheme as to the examination Sc certification 
by the medical board were substituted for 
the provisions of the former scheme as to the 
examination Sc certification by the certifying 
surgeon & medical referee. This preamble 
further stated that the medical board shall 
have the same powers Sc duties in cases under 
the old scheme as under the new scheme. 
By para. 12 of Various Industries (Silicosis) 
Scheme, 1928, & para. 11 of Various Indus- 
tries (Silicosis) Scheme, 1931, the provisions 
of the 1925 Act relating to submission to 
medical examination continued to apply to 
workmen within the respective schemes. By 
a proviso to para. 11 of the 1931 Scheme any 
reference to be made to a medical referee 
under the provisions of the 1925 Act was to 
be made to the medical board. By para. 9 
of Silicosis & Asbestosis (Medical Arrange- 
ments) Scheme, 1931, where, 41 in pursuance 
of any compensation scheme ” an employer 
applied to a medical board for re-examination 
of a workman under that scheme or any 
compensation scheme, the board should re- 
examine & give a fresh certificate in the 
appropriate form. On Sept. 9, 1931, the 
employer applied to the medical board for 
re-examination of the workman. The work- 
man having submitted under protest to such 
re-examination, the medical board, on Oct. 21, 
certified that he was no longer totally 
incapacitated. The employer thereupon 
refused to pay further compensation, Sc on 
Oct. 20, 1931, the workman filed a request 
for arbitration claiming a continuance of the 
weekly payments. The county ct. judge 
held that the certificate of the medical board 
‘ waB valid Sc conclusive against the workman 
& that therefore he had no jurisdiction to 
hear the case. The workman appealed : — 
Held: (1) the application to the medical 
board for re-examination had not been made 
“ in pursuance of any compensation scheme ” 
as there was no scheme applicable which gave 
such power. The certificate erf the medical 
board was therefore not given in accordance 
with the provisions of Silicosis Sc Asbestosis 
(Medical Arrangements) Scheme, 1931, & was 
not conclusive evidence within para. 6 of 
such scheme ; (2) the substitution by Various 
Industries (Silicosis) Scheme, 1931, of a 
medical board for certifying surgeon Sc 
medical referee, as stated in the preamble, 
related only to the functions performed In 
conjunction by the certifying surgeon Sc 
medical referee in originally bringing a work- 
man within the 1928 Scheme. Appeal 
allowed. Case remitted to hear arDitra- 
tion on all points. — White v. Wintbrton 
Pottery (Longton), Ltd., [1932^ 2 K. B. 
265 ; 101 L. J. K. B. 540 ; 147 L. T. 177 ; 25 
B. W. C, C. 129, C. A. 

nnotaiion : — As to (1) Oonid. Garnett v . Enoch Rhodes Sc 
Son (1935), 28 B. W. C. O. 845. 
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3822d. When applicable.] — White v. 

Winterton Pottery (Longton), Ltd., No. 
3822c. ante . 

3822e. Second certificate of disablement — Whether 
conclusive against former employer.]— -A 
hewer was certified in Nov. 1925, as totally 
incapacitated by miner's nystagmus & re- 
ceived compensation on that basis until 
June, 1928, when he was given work on the 
surface & was treated as partially incapaci- 
tated. In May, 1932, the employers alleged 
that he had completely recovered, & in June. 
1932, the medical referee certified : “I find 
the man not suffering from nystagmus & fit 
for work at the face as a hewer.” In Sept. 
1932, the workman having signed a declara- 
tion that he had not previously suffered from 
nystagmus, obtained work in another colliery 
but was discharged sick after eleven days. 
In Nov. 1932, he was certified by a certifying 
surgeon as suffering from nystagmus, the 
date of disablement being given as Oct. 25, 
1932. No notice of this certificate was given 
to the first employer. The workman could 
not succeed in a claim against the second 
employer by reason of sect. 43 (1) (6), nor 
could he claim against the first employer 
under the certificate of Nov. 1932, because 
he had not been employed by them within 
twelve months from the date of disablement 
.stated in such certificate. He therefore 
brought a claim against his f rst employers on 
the basis of the certificate given in 1925. The 
county ct. judge held that he was bound by the 
certificate given in Nov. 1932, to find in favour 
of the workman. The employers appealed : — 
. Held : the certificate obtained by the work- 
man in Nov. 1932, not having been served 
on them, was not conclusive against the first 
employers in proceedings based on the 
certificate of Nov. 1925. The matter must 
be referred to the medical referee for informa- 
tion whether in June, 1932, the workman was 
still susceptible to nystagmus &, if so, whether 
such susceptibility was due to the first dis- 
ablement or was constitutional. If there 
were susceptibility due to the first dis- 
ablement, then the question whether the second 
disablement resulted therefrom was a matter 
of evidence. — Britton v. Leverson’s Walls - 
end Collieries, Ltd. (1934), 27 B. W. 
C. C. 46, 0. A. 

B 822 f. .] — A hewer was certified as disabled 

by miner's nystagmus in 1925. In 1920 ho 
had recovered & was able to resume work 
underground. In 1930 he was again certified 
as being disabled by nystagmus & was paid 
compensation until 1932, when his employers 
served a notice & certificate in accordance 
with sect. 12. A counter-certificate having 
been served the matter was referred to the 
medical referee, who gave the following 
certificate : ** He has recovered from this 

attack of coal-miner’s nystagmus & is able 
to retufn to his old work of a hewer. There 
will, however, be an increased susceptibility 
to the disease as a result of this attack.” 
The workman then filed .an application for 
arbn. After hearing certain evidence in the 
arbn. the county ct. judge wrote to the 
medical referee as follows : “ In this case 
you certify that the workman was liable to an 
increased susceptibility to a fresh attack, 
see footnote (6) [to Form 0. in the Sched. to 


Buies dated Nov. 9, 1932]. Is the judge 
entitled to consider that you do not think 
there was a reasonable probability of the man 
again becoming incapacitated through the 
effects of the accident, or through a recrudes- 
cence of the attack of the disease (foot- 
note (a) ) ? ” The medical referee replied 
as follows : “ I do not think there was a 
reasonable probability of the man again 
becoming incapacitated through the effects 
of the accident, or through a recrudescence 
of the attack of miner's nystagmus. ’ ’ Having 
received this reply the county ct. judge held 
that the certificate of the medical referee was 
one of complete recovery & made his award 
for the employers. The workman appealed : — 
Held : the certificate of the medical referee 
was unambiguous & showed that the work- 
man had not completely recovered from the 
attack of the disease. It was not therefore 
necessary to consider the effect of the reply 
given to the county ct. judge's inquiry. — 
Monaghan v. Elswtck Coal Co. (1933), 20 

B. W. C. C. 432, C. A. 

Annotations : — Consd. United National Collieries, Ltd., 

. Treorchy v. Jones (1934), 27 B. W. C. O. 94 ; Lloyd v. 

Conduit Collieries, Ltd. (1937), 30 B. W. C. O. 293. 

3822g. ♦] — In review proceedings brought 

by the employers to terminate compensation 
on the grounds of alleged recovery from 
miner’s nystagmus a medical referee reported 
to the county ct. judge as follows^ “ I find 
that [the workman] has now recovered from 
miner’s nystagmus, but as a result there is 
increased susceptibility to a recrudescence of 
an attack of the disease & therefore it is not 
advisable for him to work underground, as if 
he did work below he would probably be only 
able to keep working for a short time, & 
would then have to give up again.” On 
receipt of this report, the county ct. judge 
asked further questions of the medical 
referee, who replied as follows : “ [The 

previous answer] means that this man has 
recovered from miner’s nystagmus ( i.e . the 
disease is not now present). The original 
susceptibility of the workman to nystagmus 
is still present, but owing to the workman 
having actually had an attack of nystagmus, 
& to the original susceptibility, if the man is 
put underground he is more likely to develop 
another attack more easily &> more quickly ; 
there is no new susceptibility, it has always 
been there. I consider any future attack of 
nystagmus a fresh attack. There is no dis- 
ability caused by the original attack still 
existing — it is only a question of the in- 
advisability of his going underground again 
because of the danger of another attack.” 
On receipt of this further answer the county 
ct. judge terminated the weekly payments 
on the ground that the case was covered by 
Edwards v. Penrhiceiber Navigation * Colliery 
Co, The workman appealed : — Held : the 
two answers of the medical referee must be 
read together. The second must not be 
taken to contradict the first, & on a proper 
interpretation of these answers there 
continued an increased susceptibility to 
nystagmus over & above any idiopathic sus- 
ceptibility & therefore there was no evidence 
to support the application for review. — 
United National Collieries, Ltd., Tre- 
orchy v, Jones (1934), 27 B. W. C. C. 94, 

C. A. 
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3822b. — — Evidence of change of condition— 

' Admissibility . ] — A stone-mason was ex- 
ambiod by the medical board set up under 
Silicosis & Asbestosis (Medical Arrangements) 
Scheme, 1931, on Jan. 31, 1935, & on Mar. 2, 
1935, they issued a certificate under para. 4(3) 
of the Various Industries (Silicosis) Scheme, 
1931, that he was, though not totally dis- 
abled, suffering from silicosis to such a degree 
as to make it dangerous for him to continue 
work in the process in which he was employed 
& that he was suspended from Jan. 11 , 1935. 
On Apr. 12, 1935, the workman filed a request 
for arbn., claiming that he was totally in- 
capacitated. At the arbn. on May 10, 1935, 
the workman tendered evidence to show that 
he was totally incapacitated, but the county 
ct. judge held that as the certificate of the 
medical board was conclusive he was bound 
to refuse to hear evidence showing a change 
in the workman’s condition, & made an award 
for partial incapacity only. The workman 
appealed: — Held: (1) the certificate of the 
medical board was conclusive as to the 
matters certified at the date when certified. 
No evidence was therefore admissible in 
regard to this, but if the judge required more 
information as to the effect & contents of the 
certificate, it was his duty to communicate 
with the medical board ; (2) the county ct. 
judge was wrong in refusing to receive 
evidence of a change in the workman’s 
physical condition since the date of certifica- 
. tion ; (3) in view of the decision of White v. 
Winterton Pottery ( Longton ), Ltd., No. 3822c, 
there was no other means of showing that 
the condition of a workman certified by a 
medical board to be disabled by silicosis 
had improved or worsened than by calling 
such evidence. Appeal allowed. New trial 
ordered. — Garnett v. Enoch Rhodes & 
Son (1935), 28 13. W. C. C. 345, 0. A. 

3824. Add. Annotation : — Refd. Mason v. Foster, 
[1931] 2 K. B. 172. 

3825. Add. Annotations : — Consd. Rees v. Imperial 
Navigation Coal Co. (1926), 20 B. W. C. C. 
287 ; Wemyss Coal Co. v. Haig (1933), 49 
T. L. R. 547. Refd. Powell v. Cauldon 
Potteries (1926), 96 L. .J. K. B. 245 ; Wil- 
liams v. Crawshay Bros. (Cyfarthfa) (1929), 
22 B. W. C. C. 223. 

3828. Add. Annotations : — Consd. Lowe v. Wilsons 
& Clyde Coal Co. (1929), 23 B. W. C. C. 558 ; 
Ellerbeck Collieries, Ltd. v . Cornhill Insur- 
ance Co., [1932] 1 K. B. 401. 

3828a. .] — Where under sect. 43 (1) of 

1925 Act, the certifying surgeon certifies that 
a workman is suffering from a scheduled 
industrial disease <fe is thereby disabled from 
earning full wages at the work at which he 
was employed, the medical referee has under 
the sect, power to alter the date specified 
by the certifying surgeon as the date on 
which the disablement commenced. The 
power to review conferred upon the medical 
referee is not confined to the questions 
whether the certifying surgeon should or 
whether he should not give a certificate of 
disablement under sub-sect. 1 (i.), but covers 


the whole range of the action of the certifying 
surgeon in giving or refusing to give a certi- 
ficate under that sub-sect. — Wemyss Coal 
Co., Ltd. i>. Haig, [1933] A. C. 643 ; 102 
L. J. P. C. 153; 149 L. T. 458; 49 T. L.:R. 
547 ; 77 Sol. Jo. 484 ; 26 B. W. C. C. 444, H. L. 

3828b. Subsequent alteration without 

notice to employer.] — A cement worker con- 
tracted dermatitis in Nov. 1931. He was 
discharged from hospital as fit for work in 
Dec. 1931, but the disease continued to recur. 
He went in June, 1932, to a certifying surgeon, 
who refused to give him a certificate. The 
workman appealed to the medical referee, 
who gave him a certificate dated July 7, 1932, 
& fixed the date of disablement as Nov. 16, 

1931. No claim was made by the workman 
on his employer until July 25, 1932, more 
than six months after the certified date of 
disablement. The workman then approached 
the medical referee, who on Sept. 7, 1932, 
altered the date of disablement to Jan. 4, 

1932, without giving notice of his intentions 
to the employer. Proceedings were begun in 
Nov. 1932, on the basis of the altered certifi- 
cate. The county ct. judge held that he must 
treat the altered certificate as revoking the 
one dated July 7, 1932, & as being an entirely 
new certificate dated Sept. 7, 1932. He also 
held that as the workman had made his 
claim under the certificate dated July 7, <fc 
had never made a claim under the certificate 
dated Sept. 7, the workman must fail. He 
accordingly made his award for the em- 
ployers. The workman appealed : — Held : 
the date of disablement being a material 
part of the certificate, the medical referee 
could not alter it without due notice to the 
employers. The purported alteration was a 
nullity & the date of disablement remained 
Nov. 16, 1931. Appeal allowed. Order for 
new trial to allow the workman opportunity to 
show reasonable cause for delay m making a 
claim more than six months after Nov. 16, 

1931. The question as to whether a medical 
referee has power, even on notice to both 
parties, to alter his certificate except to correct 
a slip or clerical error was left undecided. — 
Laurie v. Unit Construction Co., Ltd. 
(1933), 26 B. W. C. 0. 328, C. A. 

Annotations : — Folld. Powell Dyffryn Steam Coal Co. v. 

Griffiths (1934), 27 13. W. O. C. 408. Refd. Davies v. 

Howe Bridge Spinning Co. (1934), 27 B. W. C. C. 207; 

Weeks v. Powell Dyllryn Steam Coal Co. (1935), 28 B. W. 

C. C. 396. 

3828c. .] — A coal miner who had 

been engaged in a process coming within 
Various Industries (Silicosis) Scheme, 1931, 
ceased work on Apr. 2, 1930. On Nov. 17, 

1932. as a result of an X-ray examination at 
hospital, he was given a form of certificate 
to the effect that he was suffering from 
silicosis. On Apr. 10, 1933, he was examined 
by the medical board appointed in pursuance 
of the Silicosis & Asbestosis (Medical Arrange- 
ments) Scheme, 1931, & on Apr. 19, 1933, the 
board certified him as totally disabled, but 
gave in the certificate the date of commence- 
ment of the total disablement as Apr. 10, 

1933. Compensation having been claimed 
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of date of disablement .] — Opinion by 
Loud Hunter that a medical referee 
has no power to alter the date certified 
by the certifying surgeon as the date 
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of disablement. — L owe t>. Wilbons 
& Clyde Coal Co., Ltd., fl980] 8. C. 
32 . 23 B. W. C. C. 558. — SCOT. 
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by the workman as from Apr. 10, 1933, the 
employer disputed the claim on the ground 
that the workman was, in virtue of proviso (b) 
to para. 4 of the Various Industries (Silicosis) 
Scheme, 1931, disentitled to compensation 
on the ground that he had not been employed 
in any process under the Scheme within the 
three years previous to the certified date of 
disablement. As a result of representations 
made on behalf of the workman the medical 
board reconsidered the matter & altered the 
date of commencement of total disablement 
in the certificate from Apr. 10, 1933, to 
Nov. 16, 1932, the date of the X-ray examina- 
tion in hospital. On this altered certificate 
the county ct. judge awarded compensation 
to the workman. The employer appealed : — 
Held : the medical board having once heard 
the matter was functus officio. The date was 
vital to both parties £ could not in the 
circumstances be altered under the “ slip 
rule ” as being a mere clerical mistake or 
error due to an accidental slip or omission. — 
Powell Dyffryn Steam Coal Co. v. 
Griffiths (1934), 27 B. W. C. C. 408, C. A. 

Annotation Refd. Weeks v. Powell Dyflryn Steam Goal 
Oo. (1935), 28 B. W. O. O. 396. 

3828d% — Failure to fix when appeal dis- 

missed — Subsequent decision fixing date.] — 

On Feb. 6, 1932, a miner was certified by a 
Certifying surgeon to be suffering from miner’s 
nystagmus & thereby disabled from earning 
full wages at the work at which he was 
employed & that his disablement therefrom 
commenced on Feb. 0, 1932. Compensation 
was accordingly paid by his employers. On 
Oct. 10, 1933, a medical referee certified that 
he was not then suffering from miner’s 
nystagmus & was fit to resume work under- 
ground, but that his condition was such that 
if he worked underground there was reason- 
able probability of his becoming again in- 
capacitated by reason of a recrudescence of 
the attack of the disease. He did not return 
to work with his old employers, but in Jan. 
1934, he obtained work with fresh employers 
after making a declaration that he had not 
previously suffered from the disease. He 
only worked with them for nine sliifts, when 
he was compelled to cease work on account 
of nystagmus. On Feb. 7, 1934, the certify- 
ing surgeon certified that he was suffering 
from miner’s nystagmus <fo that his disable- 
ment therefrom commenced on Feb. 6, 1932. 
On an appeal by the first employers from that 
certificate the medical referee on Mar. 5, 1934, 
dismissed the appeal. The registrar then 
wrote to the medical referee that the em- 
ployers had called attention to the fact that 
no date of disablement was given in the 
decision dismissing the appeal. Thereupon 
the medical referee issued a second docu- 
ment dated baok to Mar. 5, 1934, & to the 
following effect : The workman “ is suffering 
from miner’s nystagmus & so is disabled from 
earning-full wages at the work at which he was 
employed. He is fit for work on the surface. 
The date of the disablement is from Jan. 
1 934, after he had been working underground 
for three weeks.” The medical referee issued 
the second document without giving any 
notice to the ‘workman. The workman 
claimed compensation against the first em- 
ployers, relying on the certificate of Feb. 7, 
1934, which gave the date of disablement as 


Feb. 6, 1932. The employers relied on the 
statement in the medical referee’s second 
decision that there had been a fresh disable- 
ment in Jan. 1934. The county ct. judge 
held that the medical referee was not functus 
officio when he issued the first document 
dated Mar. 5, 1934, & could properly com- 
plete an otherwise unfinished document by 
adding the date of disablement. He there- 
fore made his award for the employers. The 
workman appealed : — Held : (1) the effect of 
the first decision of the medical referee in 
Mar. 1934, dimissing the appeal from the 
certifying surgeon was to fix the date of dis- 
ablement as Feb. 0, 1932, & after dismissing 
the appeal the medical referee was functus 
officio & could not by a second decision alter 
that date ; in any case he had not given the 
workman an opportunity of appearing before 
him before he made this second decision ; 
(2) Timmins v. Brodsworth Main Colliery 
Co., Ltd., No. 3840a, & Richards v. Ooskar , 
No. 3840c, did not decide that in the 
case of a workman who had been certified as 
disabled by an industrial disease any return 
# to his former work for however short a time 
• ended the disablement, but it was a question 
of fact & therefore of degree in each case. 
In this case the question did not arise as the 
decision of the medical referee dismissing the 
appeal was final ; (3) the certificate given by 
the mediqal referee on’ Oct. 10, 1933, was 
similar in effect to that given in Connor v. 
Cadzow Coal Co., No. 3288a, & not to that 
given in Edwards v. Penrhicdber Navigation 
Colliery Co., No. 3832b, & therefore was not 
one of complete recovery. Appeal allowed. 
Leave to appeal to the House of Lords 
refused. — Weeks v. Powell Dyffryn 

Steam Coal Co., Ltd. (1935), 28 B. W. C. C. 
396, C. A. 

3829a. Extension of time for appeal.] — 

Appct. had applied unsuccessfully for a 
certificate that he was suffering from an 
industrial disease. More than ten days after 
the certifying surgeon had given his decision, 
the appct., acting through an approved 
society, applied for a medical reference. The 
registrar treated this application as including 
one for an extension of time, although no 
such extension of time was applied for nor 
were there any facts before the registrar 
relating to that matter : — Held : it could not 
be said that the registrar had been shown any 
good cause for extending the time for making 
the application. The conditions of the 
Medical Referees Regulations, 1932, reg. 25, 
had, therefore, not been fulfilled, & this was 
not a mere technical matter, which might be 
waived, but one going to the root of the 
jurisdiction of the registrar. — Conroy v. 
Wilkinson (Thomas) & Sons, Ltd., [1938] 
1 All E. R. 608 ; 82 Sol. Jo. 266 ; 3hB. W. 
C. C. 18, C. A. 

3829b. What amounts to decision.] — A medical 
referee, in his certificate, said that it was 
impossible for him to give a certificate either 
agreeing with or against that given by the 
certifying surgeon, as it was outside his 
province as an ophthalmic surgeon. The 
oounty ct. judge having held the certificate 
of the certifying surgeon was conclusive: — 
Held: there had been no decision by the 
medical referee, & the case must go back for 
the appointment of a fresh medical referee. — 
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Jones v. William Muirhead Macdonald 
Wilson & Oo., Ltd. (1926), 19 B. W. C. C. 
412, 0. A. 


8830. Add. Annotations : — Refd. Wilsons & Clyde 
Coal Co. v. Flynn, [1930] A. C. 516 ; Timmins 
v. Brodsworth Main Colliery Co., [1934] 2 
K. B. 361. 


8831. Add. Annotations : — Dlstd. Macy v. Cork 
Manufacturing Co. (1928), 21 B. W. 0. 0. 306. 
Consd. Weinyss Coal Co. v. Haig (1933), 49 
T. L. R. 547. Retd. Wilsons & Clyde Coal 
Oo. v. Flynn, [1930] A. C. 516. 

3882a. .] — Wilsons & Clyde Coal Co. v. 

Flynn, No. 382 Id, ante . 


8882b. .] — A miner obtained from a certifying 

surgeon on Oct. 17, 1920, a certificate that 
he was suffering from miners* nystagmus. 
He was paid compensation on the basis of 
total incapacity up to June, 1924, on which 
date he was given work above ground at a 
lower wage. In Oct. 1926 a medical referee 
certified that he was still suffering from 
miners’ nystagmus. In Jan. 1930 the em- 
ployers served a notice upon the workman 
under sect. 12 of the Act together with a 
certificate from a doctor. This was met by a 
counter notice on the part of the workman, 
& the matter was accordingly referred to a 
medical referee. On Feb. 15, 1930, the same 
medical referee who had made the report in 
1926 certified that the workman was not then 
suffering from miners’ nystagmus, but that 
his incapacity was due to other defects. On 
Mar. 27, 1930, the workman obtained a report 
from the certifying surgeon for the district 
that he was suffering from miners’ nystagmus, 
& was disabled from earning full wages, & 
that the disablement commenced on Oct. 17, 
1920. Upon this report the workman applied 
for arbitration. The arbitrator made an 
award in favour of the employers, but this 
was set aside by the Ct. of Appeal. On 
appeal to the House of Lords the medical 
referee in answer to a further question put 
by the House, said that his certificate of 
Feb. 15, 1930, meant that although the work- 
man had now recovered from miners’ 
nystagmus he was likely to develop a second 
attack sooner or later & in much shorter 
time than it took to produce the first attack : 
— Held : the mere fact that a second attack 
would develop quicker than a first was a 
natural concomitant to susceptibility, & was 
compatible with complete recovery from the 
original development having taken place. 
Disablement from the second attack would 
be caused thereby & not by the first. The 
certificate here was one of complete recovery, 
& that being so, it could not be contradicted 
by a finding by some one else which was 
incompatible with complete recovery. — 
Pbnrikyber' Navigation Colliery Co., 
Ltd. v . Edwards, [1933] A. C. 28 ; 101 
L. J. K. B. 744 ; 147 L. T. 421 ; sub nom. 
Edwards v. Pbnrhickiber Navigation 
Colliery Oo., Ltd., 25 B. W. C. C. 303, 
H. L. 


Annotations : — Apld. Monaghan v. Elswlck Coal Co. (1933), 
86 B. W. a 0 432. Conid. Morton u. South Kirkby. 
Featheratono 8c Hemsworth Collieries, Ltd. (1933), 26 
B. W. O. C. 180 : Hamilton v. KJnneJl Oannel & Coking 
Coal Oo. <103S), 25 B. W. O. O. Supp. 81 ; United NatlonS 
Collieries, Ltd., Treorchy v. Jones (1934). 27 B. W. C. C. 
94; Weeks v. Powell Dyftryn Steam Coal Oo. (1935), 28 
B. W. C. C. 396 ; Riehards v. Goskar, 11937] A. C. 304. 
MoNicholas v. West Leigh Colliery Co. (1933), 


26 B. W. O. O. 29: Timmins t>. Brodsworth Main Colliery 
Co., [1934) 2 K. B. 361 ; Button t>. Lovorson's Wallaend 
Collieries (1934), 27 B. W. C» C. 45 ; Garnett v. Enoch 
Rhodes & Son (1935), 28 B. W. C. C. 345 ; Addle (Robert) 
& Sons Collieries, Ltd. v. McAllister, 1937] 1 All jffi, R. 
676. 


3834. Add. Citations ; — affd. sub nom . Evans 
(Richard) & Co., Ltd. v . Scahill (1927), 
137 L. T. 161 ; 20 B. W. C. C. 348, H. L. 

Add. Annotations : — Apld. Lewis v. Tredegar 
Iron & Coal Co. (1929), 22 B. W. C. C. 268. 
Consd. Penrikyber Navigation Colliery Co. v. 

Edwards, [1933] A. 0. 28 ; Richards v. 
Goskar, [1937] A. C. 304. Refd. Connor v. 
Caszow Coal Co., [1932] A. C. 1 ; McNicholas 
v. West Leigh Colliery Co. (1933), 26 B. W. 
C. C. 29 ; Holmes v . Kaye, Son & Co. (1934), 
151 L. T. 83 ; Timmins v. Brodsworth Main 
Colliery Co., [1934] 2 K. B. 361. 

3834a. .] — Macy v. Cork Manufacturing 

Co., Ltd., No. 3818a, ante. 

3834b. Breach of regulations by referee — Death 
of workman — Reference to referee to comply 
with regulations — Validity.] — A cotton-spinner 
was certified to be disabled by epithelio- 
matous cancer, but the certifying surgeon 
omitted to certify the date of disablement, 
which thereby under the provisions of 
sect. 43 (2) became the date of the certificate. 
As the date of the certificate was more than 
twelve months after the workman had last 
been employed in any employment to the 
nature of which the disease was due, the 
workman appealed to the medical referee, 
who, however, failed to carry out the neces- 
sary regulations by omitting to give the 
employer such notice as would entitle him to 
attend at the time & place of the examination 
of the workman. The medical referee certi- 
fied a date of disablement which was within 
the necessary period of twelve months, but 
owing to his failure to comply with the 
regulations, the certificate was invalid. The 
workman sent the certificate to the employer 
with notice of claim & filed a request for 
arbn., but died before the hearing. His 
widow then filed a request for arbn., but the 
employer objected to the validity of the 
medical referee’s report on which both claims 
were necessarily based. The county ct. 
judge ultimately ordered that the matter 
should again be referred to the medical 
referee to enable him to comply with the 
regulations. The employer appealed from 
this order on the grounds that the medical 
referee was fundus officio , & in any case there 
was no provision in the Act or the regulations 
as to medical referees made thereunder 
which could enable such an order to be made 
after the workman had died : — Held : the 
medical referee could not be functus officio t 
as he had not yet done his duty by issuing a 
valid certificate, & the death of the workman 
did not prevent the completion of the 
reference which the county ct. judge had 
properly ordered for the benefit of the work- 
man’s dependant. — Davies v. Howe Bridge 
Spinning Co., Ltd. (1934), 27 B. W. C. O. 
207, C. A. 

3884c. Form of certificate— -Necessity for com- 
pliance with statutory requirements.] — A 

workman obtained a certificate from the 
certifying surgeon which certified that he 
was suffering from miner’s nystagmus & that 
he was thereby disabled from earning full 
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wages at the work at which he was employed. 
The employers appealed to the medical 
referee, who certified that the workman was 
suffering from the disease “ & was therefore 
disabled from earning full wages,” but that 
he was fit for light work on the surface, 
adding that there was an increased sus- 
ceptibility to a fresh attack should he again 
work below the ground. This certificate 
was given on form P (ii), the form prescribed 
when a medical referee allows an appeal. 
In an application for compensation the county 
ct. judge held the certificate was unintelligible 
on the grounds : (a) that form P (ii) had been 
used instead of form P (i), the form prescribed 
when a medical referee dismisses an appeal ; 
(6) the medical referee had used the words 
“ therefore disabled ” instead of “ thereby 
disabled ” which appeared in the Work- 
men’s Compensation Act, 3 925, s. 43 (1), & 
(c) the medical referee had certified with 
regard to inereasdO. susceptibility, whereas 
it was clear on the form that he had power to 
do so only if ho found that the workman was 
no longer incapacitated by the disease, & he 
ordered that the matter should be referred 
to another medical referee. The workman 
appealed: — Held: (1) the medical referee, 
by stating that the workman was fit for light 
\v9rk on the surface & that there was an 
increased susceptibility to a fresh attack, had 
varied the certificate in seveial respects, & 
these qualifications amounted to an allow- 
ance of the appeal in part. The use of form 
P (ii) did not therefore vitiate the certificate ; 
(2) the use of the word “ therefore ” instead 
of the word “ thereby ” rendered the certi- 
ficate a nullity ; (3) the county ct. judge 

had no power to refor the matter to another 
medical referee. — Homer v. Donistiiorpe 


Colliery Co., Ltd., fl930] 3 All E. It. 534 ; 
155 L. T. 600 ; 80 Sol. Jo. 895 ; 29 B. W. 
C. C. 310, C. A. 

38344. Effect of decision on declaration of liability.] 

— A workman obtained from a certifying 
surgeon a certificate that he was suffering 
from miner’s nystagmus & was thereby dis- 
abled from earning full wages at the work at 
which he was employed, & that the disable- 
ment commenced on the date of the giving 
of the certificate. On appeal the medical 
referee gave the following decision : ‘‘I 

decide as follows : John Lloyd was not at the 
time of his examination by the certifying 
surgeon suffering from miner’s nystagmus. 
& I hereby certify that the present condition 
of the workman as ascertained by my 
examination is as follows : I consider that 
he has had nystagmus probably brought on 
by his two accidents & that if he returns to 
work in the pit he is very liable to a relapse. 
Also that, owing to his previous attack, there 
is an increased susceptibility to disease.” 
The workman, having applied for a declara- 
tion of liability which was refused, appealed : 
— Held : the decision of the medical referee 
having destroyed the effect of the certifying 
surgeon’s certificate, there remained no 
certified date of disablement, & therefore no 
“ happening of the accident ” within the 
meaning of sect. 43 (1) (a) in respect gf which 
a declaration of liability could be granted. 
Appeal dismissed. — Lloyd v. Conduit Col- 
lieries, Ltd. (1937), 30 B. W. C. C. 293, 
C. A. 

3835a. Certificate of death — Under Various In- 
dustries (Silicosis) Scheme, 1928.] — Hind- 
Marsh v . Johns (Edward) & Co., Ltd., No. 
3816a, ante. 


PART XIV. SECT. 22, SUB-SECT. 4. 

•g. False representation — Whether 
made " at time of entering employment.”] 
— A miner who had previously suffered 
from miner’s nystagmus, an industrial 
disease, obtained employment at his 
trade In Apr. 1927. In May, 1927, 
he wilfully & falsely made a repre- 
sentation in wrltlug that in Apr. 1927, 
he had not previously suffered from tho 
disease. For a period of three woeks 
In Aug. 1927, he was unemployed, after 
which he again obtained employment 
under the same employers. He con- 
tinued in their employment until 
Nov. 1927, on which date ho was 
certified by the certifying surgeon to 
be incapacitated by nystagmus from 
earning full wages : — Held : he was 
not barred by the provisions in 
soot. 43 (1) ( b ) from recovering com- 
pensation, in respect that the written 
representation was not made “ at the 
time of entering the employment." — 
JOHNRTONB V. MOUNT VERNON COL- 
LIERY Oo„ Ltd., [1929] S. O. (Ct. of 
Soss.) 227. — SOOT. 

•h. .1 — Held : a false 

representation, made by a workman 
on entering any employment to the 
nature of which the disease is due & 
in which he has-been engaged within 
the twelve months previous to the 
date of disablement, Is a bar to the 
recovery of compensation by him, 
although he has entered the employ- 
ment & made the representation out- 
with the twelve months, & although 
there has been a break in the employ- 
ment within the twelve months. — 
HiGorNe v. Cadzow Goal CJo., £19311 
S. C. 54 i 23 B. W. a O. 621.— SCOT. 

sj. .] — Held : the words 

“ the employment '* in modification 
(6) of 1926 Act, s. 43 (1), mean any 


employment, to the nature of which the 
disease wns due. in which the workman 
was employed within the twelve 
months previous to the date of dis- 
ablement, & therefore (1) where a 
minor bad on entering the employment 
of one employer, made a false repre- 
sentation as to previous immunity from 
miner’s nystagmus, & was, within 
twelve months of so entering but 
while in the employment of another 
employer, certified to be suffering 
from miner's nystagmus, he was not 
entitled to compensation, A (2) where 
a miner had, on entering the employ- 
ment of one employer, made a false 
representation as to previous im- 
munity from miner’s nystagmus, & 
was. more than twelve mouths after 
leaving that employment, & while in 
the employment of another employer, 
certified to be suffering from miner’s 
nystagmus, he was not barred from 
claiming compensation from tho second 
employer : (3) where a miner had 

made a false representation of im- 
munity from miner’s nystagmus on 
re-entering the employment of a 
previous employer after a period of 
unemployment, that representation 
had been made on “ entering the em- 
ployment M within the sub-sect., &, 
accordingly, he was barred from 
recovering compensation on the re- 
currence of the disease. — Soott c. 
SUMMERLKE IRON CO., LTD., CONNELLY 

V. A. G. Moore & Co., Ltd.. Gilluley 
v. A. G. Moore & CJo., Ltd., [1929] 
S. C. 830 ; affd., 119311 A. C. 37, H. L. 
—SCOT. 

tk. .1 — A workman entered 

tho employment of a colliery oo. in Jan. 
1927. The employees of this oo. were 
engaged by persons described as con- 
tractors, who were, however, admitted, 
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for tho purposes of the case, to be 
merely the co.’s agents. The par- 
ticular contractor by whom the work- 
man had been engaged received notice 
from the co. that he & his squad would 
not be required after Nov. 7, 1927. 
Before that date the workman arranged 
with another contractor for a new job 
In tho colliery, to begin on Nov. 8 ; 
&, on starting work on Nov. 8, he 
signed a declaration in which he 
falsely represented that he had not 
previously suffered from miner’s 
nystagmus. After being employed 
under this contract for more than 
twelve months, he was certified as 
disabled by miner's nystagmus as 
from Dec. 22, 1928 : — Held.* the false 
declaration made on Nov. 8, 1927, was 
not made by the workman at the 
" time of entering the employment," 
within soot. 43 (1) (b), &, accordingly, 
be was not deprived of his right to 
compensation. — Moore «. Manor 
Powts Coal Oo.. 11931] 8. C. 1 ; 23 
B. \V. C. C. 593.— SCOT. 

so. .1 — A workman entered 

the employment of n ooUiery co. on 
June 19, 1928, on whioh occasion he 
signed a declaration that he had not 
previously suffered from miner’s 
nystagmus. This declaration was false 
& wilfully made. He worked until 
Sopt. 12, 1928, when he was dis- 
charged, & he thereafter received 
unemployment benefit until Oct. 26, 
1 928. On the latter date he was again 
employed by the oo., & he remained 
continuously in their employment 
until Jan. 16, 1931, when he was 
certified to be suffering from miner's 
nystagmus. He had not signed any 
declaration subsequent to that dated 
June 19, 1928 : — Held : the workman 
was not deprived of his right to oom - 
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3837a. Continuity of employment.] — The words 
“ the employment ” in modification (6) of 
1925 Act, s. 43 (1), meant any employment, 
to the nature of which the disease was due, 
in which the workman was employed within 
the twelve months previous to the date of 
disablement. 

Applt., a miner, who had suffered from 
miners* nystagmus, entered the service of 
resp. coal co. on Apr. 27, 1927. After two 
periods of unemployment, during which he 
received unemployment benefit, he returned 
to the resps.’ colliery on Nov. 7, 1927, & 
before commencing work wilfully & falsely 
represented himself in writing as having 
never suffered from miners’ nystagmus. He 
ceased working for the resps. on Aug. 26, 
1928, & was certified as disabled by miners’ 
nystagmus as from that date. Upon a claim 
by applt. for compensation, the arbitrator 
stated that applt. ’s employment was con- 
tinuous from Apr. 27, 1927, down to Aug. 20, 
1928, except for the periods when he was 
temporarily out of work owing to slackness 
of trade, & as no false declaration was made 
when he first entered resps.’ service he 
awarded him compensation : — Held : the 
employment of applt. was not a continuous 
employment from Apr. 27, 1927, but that his 
resumption of work with resps. on Nov. 7, 
1927, after a period of unemployment was 
“ entering the employment ” within modifi- 
cation (6), &, as the false declaration was 
made by applt. within twelve months of his 
disablement, no compensation was payable. 
— Scott v. Summerlee Iron Co., [1931] 
A. C. 37; 99 L. J. P. C. 170; 143 L. T. 726 ; 
40 T. L. R. 625 23 B. W. C. C. 312, 

H. L. 

Annotation : — Consd. Williams v. Tredegar Iron & Coal Co. 

(1935), 28 B. W. C. C. 291. 


3838. Add. Annotation : — Ref d. Andrews v. Dena- 
by & Cadeby Main Collieries, Ltd., [1935] 1 
K. B. 484. 

3839. Add. Annotation : — Refd. Hillier v. Ebbw 
Vale Steel, Iron & Coal Co. (1932), 25 B. W. 
C. C. 238. 

8842. Add. Annotations : — Consd. Penrikyber 

Navigation Colliery Co. v. Edwards, [1933] 
A. C. 28 ; McNicholas v. West Leigh Colliery 
Co. (1933), 26 B. W. C. C. 29 ; Rees v. 
Powell Duffryn Associated Collieries, Ltd., 
[1038] 1 All E. R. 743. Refd. Lewis r. 
Tredegar Iron & Coal Co. (1929), 22 B. W. 
C. 0. 268 ; Hillier u. Ebbw Vale Steel, Iron 
& Coal Co. (1932), 25 B. W. C. C. 238. 

3842a. .] — A certifying surgeon certified 

that a workman, who had been suffering from 
miners’ nystagmus, had wholly recovered, & 
was fit for his ordinary work, but he also 
added that, should the workman do so, he 
would be very liable to a relapse. In response 
to questions by the judge, the surgeon stated 
that the relapse would be a recrudescence of 
the disease, & might be expected to occur 
within six months of the man’s resuming his 
work : — Held : in view of the liability to a 
relapse, the man was still partly incapaci- 
tated. — Rees v. Poweli, Duffryn Asso- 
ciated Collieries. Ltd., [1938] 1 All E. R. 
743 ; 82 Sol. Jo. 313 ; 31 B. W. C. C. 28, 
C. A. 

3843. Add. Annotation : — Consd. Mason v. Poster, 
[1931] 2 K. B. 172. 

3843a. New accident.]— M ason v. Poster, 

No. 3821f, ante. 

3843b. .]— In 1930 a workman was certified 

by a certifying surgeon to be suffering from 
the industrial disease of dermatitis & to be 
disabled from doing his work as from July 15, 


pensation, in respect that the false 
declaration signed on June 19, 1928, 
was not mado at the time of entering 
the employment in which he was 
engaged at any time within twelve 
months of his disablement, the entry 
into that employment having taken 
place on Oct. 20, 1928. — M’Guigan v. 
Moore (A. GJ & Co., [1932] S. C. 12 ; 
24 B. W. C. C. Supp. 97. —SCOT. 

»r. Employers' officials' know • 

ledoe of falsity.] — A miner, who had 
been disabled by nystagmus, received 
compensation from his employers 
until Dec. 1929. In Jan. 1930, he 
re-entered the employment of the same 
employers at a different colliery, & 
on so doing he knowingly signed a 
false statement that ho had not 
previously suffered from nystagmus. 
He did not, however, intend to deceive, 
& did not in fact deceive, the em- 
ployers’ officials who were responsible 
for re-engaging him, as these officials 
were, in his knowledge, aware that the 
statement was false & they acquiesced 
in his making it. A statement of 
previous immunity from nystagmus 
was required by the employers from all 
appets. for employment underground. 
The workman having again become 
incapacitated by nystagmus : — field : 
the arbitrator was entitled to make an 
award of compensation. — M’FCean v. 
Baird (William) & Co., [19321 8. O. 
258 : 24 B. W. O. O. Supp. 187.—- 
SOOT. 

it. Whether absolute disqualifica- 

tion.} — A workman suffered from 
miner’s nystagmus in 1923 under 
employer A. In July, 1930, he entered 
the employment of employer B. After 
a period of abeenoe from work-owing to 


beat elbow from May to August, 1931, 
ho presented himself as again fit for 
work. There was then put before him 
a printed declaration, with blanks to 
bo filled in, to the effeot that he had 
not previously suffered from the in- 
dustrial disease of miner’s nystagmus. 
He filled in hla name, address, & ago ; 
the manager filled in the date, & the 
workman signed the declaration before 
two witnesses, who also signed. The 
declaration was not read over to the 
workman, nor did he read it or give 
any attention to Its contents, although 
he had every opportunity to do so ; 
nor was he askod if ho had suffered from 
miner’s nystagmus. The miner re- 
started work & continued at work with 
employer B until May, 1932, when he 
left that employment & entered the 
employment of employer C, tho present 
applts. On entering this new employ- 
ment he signed no document relating 
to miner’s nystagmus. In Aug. 1932, 
the manager of thesaemployors showed 
the workman a form relating to miner’s 
nystagmus & asked him if bo had ever 
suffered from it. The workman re- 
plied that he bad suffered from the 
disease about ten years previously, & 
in view of that answer the manager did 
not ask the workman to sign the form. 
The employers had not known until 
then that the workman had ever 
Buffered from miner’s nystagmus. In 
Sept. 1932, the workman was again 
disabled by miner’s nystagmus. Sc 
claimed compensation. After negotia- 
tion the employers agreed to pay com- 
pensation, out in Dec. 1932, stopped 
payment at their own hand on dis- 
covering for the first time that the 
workman had signed the declaration of 
Aug. 1931, as above narrated. On 
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those facts the arbitrator found that 
the workman had not wilfully or falsely 
represented himself os not having 
previously suffered from miner’s 
nystagmus within sect. 43 (1) ( b ), & 
in respect of the agreement to 
pay compensation above mentioned 
awarded a continuation of compensa- 
tion. The employers appealed : — 
Held : (1) (allowing the appeal on this 
point), the declaration or Aug. 1931. 
was a wilful representation on the part 
of the workman; (2) sect. 43 (1) (6) 
does not enact an absolute disqualifica- 
tion from receiving compensation, but 
merely provides a ground of defence 
against the claim ; accordingly, the 
employers were not entitled to dis- 
continue payment of compensation, 
on the ground ( per Lord Prkhidknt & 
Lord Fleming) that the defence should 
have been proponed before the work- 
man's claim was settlod by agreement. 
& on the ground ( per Lord moribon) 
that the defence was not open to em- 
ployers who had omployed tho work- 
man in the knowledge that he bad 
suffered from the disease. Appeal 
dismissed. — Jamijshon v. St. Flan an 
Coal Co., Ltd., [193.0] 8. O. 138 ; 27 
B. W, C. C. Supp. 187.— SOOT. 


PART XIV. SECT. 22, SUB-SECT, 5. 

3843a i. Recurrence after settlement 
<t return to work.] — Held : when a 
workman who had suffered from 
nystagmus was certified as being no 
longer disabled by the disease, com- 
pensation must bo ended, 8c that, on 
any recurrence of the disease, a fresh 
application must be made to 
the certifying surgeon. — Brown v. 
WtLLrAM Dixon, Ltd., [19291 8. C. 
(Ct. of Sess.) 206. — SCOT. 
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1936. An Appeal from this certificate was 
dismissed by the medical referee. For a 
time his employers paid him compensation, 
but then desisted, & in answer to the work- 
man’s claim for compensation relied on the 
fact that the workman had been certified to 
be disabled from dermatitis in 1933, had been 
paid compensation from 1933-1935, & had 
never fully recovered from the original 
attack. The county ct. judge found on the 
evidence that as a result of the earlier attack 
the workman was prone to a recurrence of 
the disease & therefore that he had never 
fully recovered. But he made an award of 
compensation in favour of the workman 
against the last employer, as that employ- 
ment was of a nature to which the disease 
might be due. On appeal : — Held : the date 
of disablement fixed by the second certi- 
ficate must under Workmen’s Compensation 
Act, 1925 (c. 84), s. 43 (1) (a), be treated as 
the happening of a notional accident & the 
workman could therefore recover compensa- 
tion against his last employers ; under 
sect. 43 (1) (c), proviso (i) & (ii), those 
employers had only a right of recourse 
against any employers who had employed the 
workman in the twelve months preceding the 
disablement & whose employment was of a 
nature to which the disease might be due. — 
EIton v. Wempey & Co., Ltd., [1938] 1 

K. B. 353 ; [1937] 4 All E. K. 583 ; 107 

L. J. K. B. 269 ; 158 L. T. 6 ; 54 T. L. R. 
185 ; 82 Sol. Jo. 14 ; 30 B. W. C. C. 408, 
C. A. 

Annotation ; — -Folld. Maddox; r. Gale, Ltd. Sc Moss & Sons, 
Ltd*. (1938), 31 11. W. C. C. 253. 

3843c. Liability of previous employer.] — A 

bricklayer, while he was employed by M., was 
certified by a certifying surgeon to be dis- 
abled by dermatitis produced by dust or 
liquids <fe the date of disablement was fixed 
by him as Sept. 8, 1934. The workman was 
then employed by T., but he was again dis- 
abled, the date of disablement being fixed 
by a certifying surgeon as June 11, 1935. 
The workman then resumed employment 
with W. & was certified for the third time as 
being disabled, the date of disablement, 
being fixed as May 18, 1936. In Dec. 1936, 
W. agreed to pay the workman £175 in 
redemption <& satisfaction of all weekly 
payments & this agreement was recorded in 
the county ct. On June 9, 1937, the work- 
man commenced work with G. & on July 5, 

1937, he was certified to have been disabled 
from July 3, 1937. All the certificates of 

• disablement were in respect of dermatitis 
produced by dust or liquids. The workman 
claimed compensation from G. in respect of 
his total disablement & G. added M. as a 
respondent to the proceedings. The county 
ct. judge held that the disablement of 
July 3, 1937, was only a recurrence of the 
original * disablement of Sept. 8, 1934, & 
dismissed the workman’s claim against G. 
He also held that M. had been released from 
any liability by reason of the agreement 
made between the workman & W., <fe ordered 
G. to pay M.’s costs. The workman appealed 
& G. cross appealed against so much of the 
award as ordered him to pay the costs of 

M. : — Held: (1) the workman was entitled 
to rely not only on the first of a series of 
certificates certifying him to be disabled by 


an industrial disease but also on any subse- 
quent certificate given in respect of tne same 
disease ; (2) if an employer alleges that an 
industrial disease was in fact not con- 
tracted whilst in his employment, he 
can only make another employer liable 
under sect. 43 (1 ) (c) (ii) as being the employer 
in whose employment the disease was in fact 
contracted, if such other employer employed 
the workman during the twelve months 
preceding the date of disablement claimed 
upon by the workman. 

Appeal allowed. Cross-appeal dismissed. 

Leave to appeal to the House of Lords 
granted. — Maddox v. Gale, Ltd., & Moss 
<te Sons, Ltd. (1938), 31 B. W. C. C. 253, 
C. A. 

3843d. Recurrence after settlement & return to 
work.]— M’D ougallv. Summbrlee Iron Oo., 
Ltd. (1927), 20 B. W. C. 0. 419, H. L. 

Annotations : — Expld. WilBons & Clyde Coal Co. e. Flynn, 
[1930] A. C. 516. Gonsd. Connor v. Cadzow Coal Co., 
[1932] A. C. 1 ; Penrikyber Navigation Colliery Co. t>. 
Edwards, 11933] A. C. 28 ; Hamilton v. K inn ell Cannel 8c 
Coking Coal Co. (1932), 25 B. W. C. O. Supp. 81 : Timmins 
v. Brodsworth Main Colliery Co., [1934] 2K. B. 361. Expld. 
Richards v. Goskar, [1937] A. C. 304. Refd. Mason v. 
Boater, [1931] 2 K. B. 172 ; Durrant v. British Flbroce- 
mont Works, Ltd. (1934). 104 L. J. K. B. 222 ; Mayer Sc 
Sherratt v. Co-operative Insurance Society, Ltd., [1939] 
3 All E. It. 158. 

3846. Add. Annotations : — Consd. Britton v. Lever- 
son’s Wallsend Collieries (1934), 27 B. W. 
C. 0. 45 ; Durrant v . British Fibrocement 
Works, Ltd. (1934), 104 L. J. K. B. 222 ; 
Timmins v. Brodsworth Main Colliery Co., 
[1934] 2 K. B. 361 ; Mayer & Sherratt v. 
Co-operative Insurance Society, Ltd., [1939] 
3 All E. R. 158. Refd. Maddox v. Gale, Ltd. 
& Moss & Sons, Ltd. (1938), 31 B. W. C. C. 253. 


3846a. .] — A miner, after obtaining 

in 1928 the certificate of a certifying surgeon 
that he was suffering from miner’s nystagmus 
& was thereby disabled, was in 1932 able to 
return to his old work for nearly a year, but 
thereafter obtained a second certificate that 
he was suffering from the same industrial 
disease & was thereby disabled. Neither 
certificate expressly fixed a date for the 
commencement of disablement, so that 
under sect. 43 (2), the disablement was in 
each case treated as commencing on the date 
of the certificate. After he had obtained the 
second certificate the workman commenced 
proceedings for compensation on the basis 
of the first certificate, his claim being that 
he was suffering from a recrudescence of the 
old trouble. The county ct. judge held on 
the evidence that this was so. On appeal : — 
Held : as under sect. 43 the certificate of a 


certifying surgeon was conclusive of the date 
of disablement, & the disablement was to be 
treated as the happening of an accident, the 
county ct. judge was debarred after the work- 
man had obtained the second certificate from 
holding on evidence that the disablement was 
caused by a recrudescence of the old trouble. 
— Timm in s v. Brodsworth Main Colliery 
Co., Ltd., [1934] 2 K. B. 361 ; 103 L. J. K. B. 
707 ; 151 L. T. 231 ; 50 T. L. R. 458 ; 78 Sol. 
Jo. 471 5 27 B. W. 0. C. 283, C. A. 


Annotations .* — Diftd. Durrant u. British Flbrooement Works* 
, Ltd. (1934), 104 L. J. K. B. 222. Oonsd. McGrath v. 
Day 8c Emery, Ltd. (1 93d). 28 B. W. O. C. 474. Weeks *. 
Powell Dyttryn Steam Ooal Oo. (1935), 28 B. W. O. O. 
398 ; Richards v. Goskar, [1937] A. C. 304. BeM. Stan* 


998 ; Richards *. Goskar, (19371 

ford «. FHnn & Son, Ltd. (1988), 29 B. W. q. O. 128 j 
Eaton v. Wimpey Sc Go., (1038] 1 K. B. 959. 
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3846b* .] — A workman who had 

been certified as disabled by dermatitis within 
Sched. B. to the Workmen’s Compensation 
Act, 1925, returned to his original work, 
but again became disabled in the same manner 
& therefore obtained a fresh certificate re- 
ferring to a date while he was engaged in 
that work. Subsequently he obtained work 
of a different kind, & while doing that he was 
again disabled in the same manner & obtained 
two fresh certificates dated after he had left 
the original work : — Held : as to the four 
certificates. (1) the disablement to which the 
first certificate referred came to an end when 
the workman returned to his old work with 
the same employers ; (2) the second certifi- 
cate was conclusive that at the date of the 
beginning of this disablement there was a 
fresh notional accident ; (3) there being no 
evidence that this disablement under the 
second certificate had ceased, it was not open 
to a certifying surgeon to certify that the 
disablement was due to an accident at a 
later date : the third A fourth certificates 
were nullities. — Durrant v. British Fibro- 
cement Works, Ltd. (1935), 104 L. J. K. B. 
222 ; 152 L. T. 205 ; 27 B. W. C. C. 460, 0. A. 

Annotations: — Consd. Richards v. Goskar, [1937] A. C. 301 J 
Reid. Eaton v. Wirapoy & Co., [1938] 1 K. B. 353. 

3846c. Mistaken certificate of recovery.] — An 

employee of manufacturing chemists was on 
Sept. 0, 1934, certified by a certifying surgeon 
to be suffering from dermatitis produced 
by dust or liquids & disabled from earning full 
wages at the work at which he had been 
employed, the date of disablemant being 
Sept. 1, 1934. Compensation was paid by 
the employers until Feb. 8, 1935, when the 
workman’s panel doctor issued a certificate 
in the following terms : “ This is to certify 
that Mr. Robert* McGrath is recovered from 
dermatitis & is fit as from to-day to seek 
employment. ’ ’ The workman then registered 
at the labour exchange & received unemploy- 
ment benefit. By Unemployment Insurance 
Act, 1920 (c. 30), s. 7 (1), it was made a 
statutory condition for the receipt of un- 
employment benefit (inter alia ), that the 
insured contributor should be capable of & 
available for work. He received unemploy- 
ment benefit until May 10, 1935, when he was 
seen by his panel doctor who was of opinion 
that he was suffering from a relapse. He 
applied to the certifying surgeon for a fresh 1 


certificate of disablement which was refused. 
He then filed an application for resumption 
of compensation. At’ the arbn. the panel 
doctor stated that he had made a mistake 
on Feb. 8, 1935, & that the workman was then 
fit only for special work & had not fully 
recovered. The employers called no evi- 
dence. The county ct. judge accepted the 
evidence of the panel doctor & found that the 
workman had not on Feb. 8, 1935, com- 
pletely recovered from the disease. He also, 
however, found that the workman had never- 
theless recovered from the disablement & 
made an award in favour of the employers. 
The workman appealed : — Held : the county 
ct. judge having accepted the evidence of the 
panel doctor that he had made a mistake in 
certifying recovery on Feb. 8, 1935, there was 
no evidence on which he could find that dis- 
ablement had ceased. The fact that the 
workman might have satisfied the statutory 
condition for obtaining unemployment bene- 
fit was in no way inconsistent with his being 
disabled from earning full wages at an 
employment involving working m dust or 
liquids. Appeal allowed. Case remitted. — 
McGrath v. Day & Emery, Ltd. (1935), 28 
B. W. C. C. 474, 0. A. 

3846d. Return to work — Recurrence — Necessity for 
new certificate.] — The disease itself, & not the 
certificate of disablement, is the equivalent 
of a personal injury by accident within 1925 
Act, s. 43 (1). Therefore a minor who has 
been certified as suffering from miner’s 
nystagmus, & as being thereby disabled from 
earning full wages at the work at which he 
was employed, & who returns to his employ- 
ment at his former wages although he has not 
in fact recovered from the disease, & again 
becomes disabled thereby, can rely upon the 
original certificate & need not obtain a fresh 
certificate in order to obtain compensation. — 
Richards v . GoskaR, [1937] A. C. 304; 
[1936] 3 All E. R. 839 ; 106 L. J. K. B. 85 ; 
156 L. T. 52 ; 53 T. L. R. 149 ; 80 Sol. Jo. 
991 ; 29 B. W. C. C. 357, H. L. 

Annotations : — Could. McGrath v. Day & Emery, Ltd. (1 9 35 
28 B. W. 0. O. 474 ; Weeks v. Powell Dyflryn Steam Coal 
Co., Ltd. (1935), 28 B. W. C. C. 390. Diitd. Wheatley 
v. Lambton, Hotton Sc Joicey Collieries, Ltd., [1937] 2 
K. B. 420 ; Eaton v. Wimpey & Co., [1938) 1 K. B. 353. 
Consd. Rees v. Powell Duffryn Associated Collieries, Ltd., 
[1938] 1 All E. R. 743. 

3847. Add. Annotation : — Apprvd. Blatchford v. 
Staddon & Founds, [1927] A. 0. 461. 


PART XIV. SECT. 22. SUB-SECT. 6. 

if. Failure to obtain declaration of 
immunity — Whether bar to claim for 
contribution .] — A miner, who was 
employed by a colliery co. from 
8ept. 4 to Dec. 5, 1929, at the time of 
entering the employment signed a true 
declaration that he had not previously 
suffered from miner's nystagmus. On 
Deo. 7 he became disabled by miner's 
nystagmus, Sc the co. after paying him 
weekly compensation finally discharged 
his claim for a lump sum In Apr. 1930. 
On May 12. 1930, the workman entered 
the employment of another colliery co. 
who, however, took from him no 
declaration as to previous Immunity 
from nystagmus. He left their em- 
ployment after two days Sc was certified 
as having again become disabled by 
nystagmus on May 16. His last 
employers, having duly paid him com- 
pensation, claimed a contribution from 
his previous employers. The latter 
maintained that pursuers’ claim was 
barred by their having failed to take 


from the workman a declaration of 
his previous immunity from disease : — 
Held : pursuers* claim, under sect. 43, 
to a contribution was not so barred. — 
United Collieries v. Robert Addie 
Sc Sons’ Collieries, 11932] S. C. 45 ; 
24 B. W. C. C. Sup*. 125. — SCOT. 

sk. Workman employed under 
Various Industries Scheme — Formerly 
employed under Sandstone Industry 
Scheme.] — On May 3, 1932, a quarry- 
man died of silicosis accompanied by 
tuberculosis, according to a certificate 
by the Medical Board appointed under 
the Silicosis & Asbestosls (Medical 
Arrangements) Scheme, 1931. The 
workman's last employers were builders 
6c cod tractors, with whom he worked 
as a labourer 6c stone cutter from June 
to Oct. 1931. As the employers who 
last employed the workman in one of 
the processes mentioned in para. 2 
of Various Industries (Silicosis) Scheme, 
1931, they were liable to pay, 6c did 
pay, compensation to the workman's 
dependants amounting to £542 6s. 
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Thereafter they sought relief against 
the workman's former employers, with 
whom he had worked from Sept. 1919, 
till Jan. 193J. These employers were 
quarrymasters 6c engaged in the 
Sandstone Industry as defined In 
para, 2 of Sandstone Industry (Silicosis) 
Scheme, 1931. The Various Industries 
(Silicosis) Scheme, 1931, provides 
(para- 8 (2)) for contributions by former 
employers in relief of compensation 
paid by the last employer, but it also 
provides (para. 2) that " nothing in this 
Scheme shall apply to the employ- 
ment of a workman Included in . . . 
the Sandstone Industry (Silicosis) 
Scheme, 1931." The arbitrator having 
found the former employers liable to 
contribute these employees appealed : 
— Held : the former employers were 
not liable to contribute to the com- 
pensation paid to the workman’s 
dependants. Appeal allowed. — Robi- 
son Sc Davidson v. Corncockle 

S CARRIES, [1933] S, O* 659 ; 26 

. W. O. 0. Supp. 91, — SOOT. 
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3849a. Determination of contributions by arbitra- 
tion — Liability in dispute — Whether amount 
of compensation 4t in dispute.”] — The work- 
man had been employed for thirty -one weeks 
by reeps., & then on July 13, 1932, was 
taken on by applts. but was not examined 
as the custom was by applts.’ doctor, who 
was then away on holiday. He worked for 
one week only & then he was certified to be 
suffering from miner’s nystagmus, an indus- 
trial disease brought within the ambit of 
1925 Act, for which compensation under the 
Act became payable. The workman claimed 
30s. a week as compensation for total in- 
capacity, but an agreement was arrived at 
under which he accepted 23s. 9 d. a week. 
Under sect. 43 (1) (c) (iii.) applts. brought 
proceedings by way of arbn. under the Act 
against resps. claiming contribution by them 
to the payment of the 23s. 9 d. a week. On 
the hearing in the county ct. the question 
arose as to when the compensation was in 
dispute, & the county ct. judge thought it 
was in dispute under the sub-clause set out 
if any of the persons who were to contribute 
had not agreed the amount. Resps. claimed 
that they should have been entitled to co- 
operate in fixing the amount payable to the 
workman. The county ct. judge, taking 
that view, held that applts. ought to have 
refused compensation & compelled the work- 
man to make a claim against * hem under the 
Act, in which case under r. 41 (5) of Work- 
men’s Compensation Rules, 1920, resps. 
could have been added as third parties to 
the workman’s arbn. : — Held : the county 
■ct. judge had wrongly interpreted that part 
of sub-clause (c) (iii.) “ if the amount of 
compensation is not in dispute,” as when the 
applts. &> the workman reached an agree- 
ment as to the amount of it, it was not in 
dispute. That being so, the proper course 
was adopted of an arbn. under the Act 
between the employers alone, in which any 
question as to resps.’ disagreement with the 
amount applts. had agreed to pay the work- 
man could be considered, & the case must 
be Bent back to the county ct. judge for him 
to determine the issues open to resps. to 
raise in the proceedings in which it was 
sought to fix them with liability to pay con- 
tributions. — Bolsover Colliery Co., Ltd. 
v. Oxcroft Colliery Co., Ltd., [1933] 2 
K. B. 429 ; 102 L. J. K. B. 617 ; 149 L. T. 
391 ; 20 B. W. C. 0. 340, C. A. 

Annotation : — Retd. Lewis & Towers, Ltd. v. Sembliz (1934), 
27 B. W. C. O. 125. 

3849b. Various Industries (Silicosis) Scheme, 1928, 
clause 9 — Failure to oomply with order for 
payments — Bankruptcy of employer — No right 
to contribution.] — By clause 9 of Various 
Industries (Silicosis) Scheme, 1928, “ the 
compensation shall be claimed & recoverable 
from the employer who last employed the 
workman in the processes ; but any other 
employers who employed the workman in 
the processes . . . shall ... be liable to 
make to the employer from whom compen- 
sation is recoverable, such contributions as, 
in default of agreement, may be determined 
by arbitration under this Scheme ” : — Held : 
whore an award of compensation has been 


made against the last employer, & where, 
having subsequently become bkpt., he has 
paid nothing under the award & no payment 
under it has been made out of his estate, his 
trustee in bkpcy. is not in a position to make 
under the Scheme any claim to contribution 
from the workman’s previous employers, but 
if any payment is thereafter made out of 
the bkpt.’s estate the trustee’s right to claim 
such contribution will then arise. — M‘G il- 
livray v . Hope, [1935] A. C. 1 ; 104 L. J. 
P. C. 11 ; 151 L. T. 482 ; 50 T. L. R. 475 ; 
78 Sol. Jo. 503 ; 27 B. W. C. C. 348, H. L. ; 
affo r., S. C. sub nom. Henry v. Gladstone, 
[1933] S. C. 283 ; 26 B. W. C. C. Supp. 1. 

3852a. Application for leave to Issue 

execution.] — Fowkes v. Leicestershire 
Colliery & Pipe €o.. No. 3668d, ante. 

3855a. Order giving leave to issue execution.] 

— Cotton v. Lutcon, No. 3608g, ante. 

3858. Add. Annotations : — As to (1 ) Consd. Vickers 
v. Miners, Thames Steam Tug & Lighterage 

* Co. v. Ingram (1927), 90 L. J. K. B. 490. 

* As to (2) Refd. Vickers v. Miners, Thames 
• Steam Tug & Lighterage Co. v. Ingram 

(1927), 96 L. J. K. B. 490. 

3860a. Effect of agreement for compensation — 
Facts as to agreement not presented In county 
court.] — On an application for review &> 
redemption of weekly payments a workman 
alleged that he had negotiated with persons 
representing a new co. which had taken over 
the business of his employers, & the new co. 
had agreed to pay him £050 in full settlement 
of his claims. The county ct. judge had 
previously decided in a similar case that the 
workman could not rely upon such an agree- 
ment with the new co., as such agreement w'as 
only with a third party, & not with hie 
employers. The parties treated the case 
as governed by that decision, <& the question 
of the agreement was not gone into at the 
hearing. The application was then proceeded 
with as an application for review & the judge 
held the workman had recovered, & by his 
award stopped further weekly payments. 
The workman appealed, on the ground that 
the judge could not terminate the payments 
in view of the agreement: — Held: (1) the 
ct. could not entertain an appeal as to the 
effect of the agreement, as the facts as to 
that agreement had not been presented in the 
county ct. f & there were no materials before 
the ct. on which they could come to a 
decision; (2) the question whether the 
workman had recovered was a question of 
fact, as to which there was evidence to 
support the finding, & there was no mis- 
direction. — E ast Kent Colliery Co. v . 
Heath (1920), 20 B. W. C. C. 97, C. A. 

* 

3861a. Order for no costs.] — A workman who had 
been injured & had returned to work claimed 
compensation for a period of four weeks, 
together with a declaration of liability. The 
county ct. judge made an award of com- 
pensation for four weeks but refused to grant 
a declaration, & made an order for no costs. 
The workman appealed : — Held : there could 
be no interference with the discretion as to 


PART XIV. SECT. 23, SUB-SECT. 2.— A. 

•1. Sufficiency of evidence — Case stated.] — Be Petebs, [1931] 3 M. P. R. 252. — CAN. 
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costs which had been properly exercised by 
the county ct. judge. 

Appeal dismissed. — Lewis v. Ingham 
(1939), 32 B. W. C. C. 13, C. A. 

3872a. .] — A dock labourer seriously 

injured his left arm in an accident & was 
totally incapacitated for fourteen months, 
during which period he received compensa- 
tion. His employers then terminated the 
weekly payments, using the provisions of 
sect. 12, & relying on a medical certificate 
to the effect that although the workman had 
lost his power of gripping with the left hand 
a return to work would restore that power. 
The workman applied for an arbn. & the 
county ct. judge on the grounds stated in the 
certificate found that tho workman had 
completely recovered from the accident & 
made his award for the employers. On 
appeal by the workman the Ct. of Appeal 
applying Buck v. Denning , No. 3227a, held 
that there was no evidence of complete 
recovery, & ordered the case to be remitted 
to the county ct. judge for compensation to 
be assessed. 

The county ct. judge in conformity with 
the order of the Ct. of Appeal accordingly 
made an award of a weekly sum of 10s. as 
compensation, the employers being present & 
consenting to the amount proposed. Pay- 
ment of compensation bad been made under 
this award for four months when the em- 
ployers petitioned for appeal to the House 
of Lords from the decision of the Ct. of 
Appeal: — Held: (1) there was some evi- 
dence upon which the county ct. judge 
could find that incapacity from every relevant 
point of view had ceased, & it was of the first 
importance that the finality of an arbitrator’s 
findings of fact in cases under the Work- 
men’s Compensation Act should be jealously 
maintained ; (2) the employers were not, by 
consenting to the amount of the award, & 
making payments thereunder, deprived of 
their then statutory right of appeal. 
Appeal allowed. Original award restored. — 
Cunard S.S. Co., Ltd. v. Moore (1935), 104 
L. J. K. B. 467 ; sub nom. Moore v. Cunard 
S.S. Co., 15 3 L. T. 51 ; 28 B. W. C. C. 162, 
H. L. 

Annotation : — Consd. Jones v. Smith, [1936] 1 All E. R. 061. 

3873a. .] — Hobbs v. Royal Arsenal Co- 

operative Society (1930), 170 L. T. Jo. 169, 
C. A. 

3877a. .] — A chef suffered an accident to his 

eyes from the bursting of a cooker. As a 
result he suffered from an occasional over- 
flow of tears. On a claim for compensation 
the county ct. judge found that the accident 
had not interfered with the workman’s 


capacity for work & dismissed the claim. 
No declaration of liability was granted. The 
workman appealed : — Held : it was a 

question of fact for the county ct. judge & 
there was no misdirection. Appeal dis- 
missed. — Rivoli v . Dudley, Earl (No. 2) 
(1937), 30 B. W. C. C. 73. 

3880a. .] — Heworth Coal Co. v. Barnes 

(1930), 23 B. W. C. C. 46, C. A. 

3880b. .] — A girl of eighteen, employed as 

a screw polisher, lost the sight of an eye on 
account of the file with which she was working 
slipping & striking it. The employers 
stopped paying compensation a year after 
the accident. The county ct. judge found 
that tho workman was fit to resume her 
pre-accident work & that such work was suit- 
able. He awarded her a declaration of lia- 
bility only. The workman appealed : — 
Held : tho question was one of fact & there 
was no misdirection. — Hillier v. Tungsten 
Manufacturing Co., Ltd. (1933), 26 B. W. 
C. O. 551, C. A. 

3881a. .] — Employers applied to review 

weekly payments being mad© on (he basis 
of total incapacity. They called a doctor 
who said he thought the man might do 
watchman’s work or wash motor cars. Two 
doctors called on behalf of the workman 
said he was unfit for anything but the 
lightest form of woik sitting down without 
bending. The judge found the man was only 
partially incapacitated, & consequently re- 
duced the compensation \—Held : it was 
purely a question of fact, & there was evi- 
dence to support the finding. — Mears Bros. 
v. Davies (1929), 22 B. W. 0. C. 292, C. A. 

3885a. .] — Davison v. Holmside & South 

Moor Collieries. Ltd., Napper?;. Lambton, 
Hetton <fc Joicey Collieries, Ltd., No. 
2612a, ante . 

3885b. .] — Hannaby v. Llay Main Col- 

lieries, Ltd., No. 2512b, ante. 

3885c. .] — A workman was struck in the jaw 

by a revolving belt &, after being in receipt 
of compensation for nearly a year, returned to 
work. Shortly afterwards he ceased work. 
Two & a half years later he claimed compensa- 
tion on the ground that he was totally in- 
capacitated as a result of the accident. The 
county ct. judge found that his incapacity 
was due to causes unconnected with the 
accident. The workman appealed : — Held : 
it was a pure question of fact, & there was no 
misdirection. — Berryman v. Boake, Roberts 
& Co. (1934), 27 B. W. C. C. 450, C. A. 

3885d. .] — A workman employed in a factory 

alleged that he received an injury on Oct. 23, 
1934, by being struck in the back, lie con- 


PART XIV. SECT. 23, SUB-SECT. 2. — 
B. (a). 

3865 Iv. .] — On the hearing 

before the Workers* Compensation 
Commission of a claim by a workman 
for compensation it was submitted 
that there was no evidence to support 
the olaim, but the commission over- 
ruled the submission & an award was 
made In favour of the claimant. There- 
after, at the request of reap., the chair- 
man stated a case asking the opinion 
of the Supreme Ct. whether there was 
evidence to justify the finding of the 
commission : — Held : after the making 
of the award the question could not 
-be submitted to the ct. unless the 


commission had decided to reconsider 
the matter ; the mere fact that the 
chairman had stated a case did not 
establish that it had so decided, & 
therefore it was not competent for the 
ct. to entertain the matter. — Roberts 
r. Jones (1928), 28 3. R. N. 8. W. 543 ; 
45 N. 8. W. W. N. 156.— AU8. 

3865 v. .1 — Bathurst v. 

Workmen's Compensation Board, 
[19281 I t >. L. R. 114.— CAN. 

3866 vi. .1 — An award of 

compensation having been made in 
favour of the widow of a deceased 
workman, the employer obtained a 
stated case. Thereafter the employer 
presented a note craving an order for 

17Q 


transmission of tho process, in order 
that the notes of evidence might be 
available to satisfy the ct. that there 
was no evidence before the arbitrator 
upon which he couJd reasonably arrive 
at certain of his finding* in fact * — 
Held : the ct. could not, by a review 
of the evidence, interfere with the 
arbitrator’s findings in fact. Sc motion 
refused. — Soorr v. Mitchell, 11930] 
8. C. 105.— SOOT. 

PAHT XIV. SECT. 23. SUB-SECT. 2.— 
B. <b). 

3884 II. .] — Nagy v. Workman’s 

Compensation Board, [1931] 3 

M. P. R. 516.— CAN. 
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workman because of the finger. The county 
ct. judge made his award for the employer 
in the following terms : “ In favour of resp., 
the resp. undertaking to pay compensation 
for a reasonable period while apct. is recover- 
ing from amputation of little finger of left 
hand, if he decides to undergo the opera- 
tion.” The workman appealed : — Held : it 
being apparent on the face of the award that 
the workman was partially incapacitated & 
was in any case at least entitled to a declara- 
tion of liability, there must be a new trial. 

Appeal allowed. Order for new trial by 
another county ct. judge. — W idmar v. 

- Grove (1938), 31 B. W. C. C. 389, 0. A. 

3897. Add. Annotation : — Refd. Jones v . Cory 
(1920), 20 B. W. 0. O. 251. 

3899a. .] — A filler in a colliery was certified by 

a medical referee in Oct. 1934, to be suffering 
from dermatitis produced by dust or liquids, 
but to be fit for light work. He was 
accordingly given light work and received 
compensation at the appropriate rate. 
In July, 1935, he was involved in a 
motor accident & was off work for a year. 
In May, 1937, the employers applied for a 
review & termination of the weekly payments. 
At the arbn. evidence was given on behalf of 
the employers by a dermatologist to the effect 
that the workman’s condition when he 
examined him in Mar. 1937, wa? not due to his 
employment as a filler for the reason that, if 
it had been, the workman should have 
recovered during the year when he had to 
stop work on account of the motor accident. 
The dermatologist was further of opinion that 
the workman was suffering from some form 
of constitutional eczema. Under cross- 
examination he said, “ I don’t suggest the 
form of dermatitis has changed since Oct. 
1934, though it is not impossible.” The 
workman’s panel doctor, w T ho had attended 
him throughout, said that there had been no 
change in his condition. The county ct. 
judge on that evidence found that the work- 
man was no longer suffering from the disease 
of dermatitis produced by dust or liquids & 
made an award terminating the weekly 
payments. The workman appealed : — Held : 
as the dermatologist’s evidence involved a 
contradiction of the medical referee’s con- 
clusive certificate & was therefore inadmis- 
sible, there was no evidence on which an 
award for termination of the weekly payments 
could be made. Appeal allowed. — Burgin v. 
Fitzwilliam’s (Earl) Collieries Co. (1937), 
30 B. W. C. C. 419, C. A. 

8901a. .] — A workman, who had suffered 

on injury to his knee, was paid compensation 
by his employers for a time. He underwent 
a successful operation <k his compensation 
was stopped. He later suffered another 
injury to the same knee, & brought proceed- 
ings for farther compensation. After hearing 
evidence, the county ct. judge came to the 
conclusion that he was not satisfied as to any 
further injury after the cessation of com- 
pensation. The county ct. judge then 
considered the question of a declaration of 
liability &, while doing so, asked a medical 
man, who happened ho be present in ct., 
whether there was any probability of further 
injury to the workman. The opinion of 
the medical man was not given as evidence 


on oath ’nor was he called by consent of the 
parties. The county ct. judge then made an 
award to the effect that the workman had 
recovered from his injury on the date when 
compensation was stopped, but granted a 
declaration of liability by consent. The 
workman appealed : — Held : although the 
procedure followed with regard to the doctor 
was undesirable & irregular, it had not been 
detrimental to the workman, because the 
county ct. judge had already made up his 
mind on the main question before him. There 
was ample evidence to support his finding 
on the question. — Ransom v. Fulham Foot- 
ball & Athletic Co., Ltd. (1928), 21 B. W. 
C. O. 375, C. A. 

3904a. .] — A workman, whose com- 

pensation had been stopped, claimed a 
continuance of compensation on the basis 
of total incapacity, & it was argued on his 
behalf that he was entitled to be paid on 
this basis under Workmen’s Compensation 
Act, 1925 (c. 84), s. 9 (4). The county ct. 

. judge found as a fact that the workman was 
. partially incapacitated as a result of the 
, accident but had, since the payment ceased, 
been doing work which he did before the 
accident. He held that sect. 9 (4) did not 
apply, but gave no reasons for so holding 
beyond stating that the workman refused 
work offered him on the ground that he could 
not do it when in fact he could have done 
it. He, therefore, refused to find total 
incapacity but gave a declaration of liability. 
On the appeal by the workman it was argued 
that, the county ct. judge having found 
partial incapacity, the case should be remitted 
to him to assess the amount of such 
incapacity : — Held : although the finding of 
the county ct. judge on the point was not 
too clear, the case had been argued & dealt 
with under sect. 9 (4) alone. The issue as to 
partial incapacity, not having been raised 
on the claim, in the ct. below, or in the notice 
of appeal, could not be taken in the Ct. of 
Appeal. — Plumb v. Raleigh Cycle Co. 
(1928), 21 B. W. C. C. 378, C. A. 

Annotation : — Refd. Hughes v. Roed & Co. (1938), 82 Sol. Jo. 

273. 

3915a. Estoppel.] — Lane v. “ Purewite ” 
Laundry Service Co., Ltd., No. 3887b, ante . 

3918a. Unless costs of adjournment 

paid.]— A farm labourer received injuries to 
his ribs by reason of an accident arising out of 
& in the course of his employment. In his 
application for an arbn. he stated in the 
particulars that the nature of his injury was 
bruised ribs resulting in traumatic neuras- 
thenia. At the arbn. medical evidence was 
called for the workman to the effect that he 
was suffering from angina of effort, a con- 
dition differing from traumatic neurasthenia. 
Counsel for the employer, on the ground that 
he was taken by surprise, requested an 
adjournment of the hearing. The county ct. 
judge said that he would grant an adjourn- 
ment if the employer paid the costs of the 
adjournment. Counsel for the employer did 
not accept the offer & called no evidence. 
The county ct. judge then made his award 
in favour of the workman. The employer 
appealed : — Held : as the workman was 
endeavouring to set up at the arbn. a case 
different from the one set up in his particulars, 
the necessary amendment should have been 
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made in the particulars & the request of the 
employer for an adjournment granted without 
any onerous condition being imposed. Appeal 
allowed. New trial ordered before another 
county ct. judge. — Burton v. Chamberlain 
(1938), 31 B. W. C. C. 63, 0. A. 

8922a. .] — A miner, who was a healthy 

man of forty-seven, was engaged for an hour 
in pulling down coal with an iron bar. Biis 
mate then asked for the bar, & worked with 
it. The miner appeared to be quite well 
when he handed over the bar to his mate, 
but within a few minutes he was lying on the 
ground dead. An autopsy was made by a 
surgeon. At the hearing of a claim for com- 
pensation by the widow the surgeon was not 
called but his report was by agreement read 
to the county ct. judge. He therein stated 
that the cause of death was syncope following 
double pneumonia of one or two days’ 
duration, & that in ms opinion death was 
accelerated by the strain put upon an over- 
burdened heart by his work. That was the 
only medical evidence before the ct., & it was 
accepted as correct by the judge, who made 
an award in favour of the employers on the 
ground that there was “ no real evidence 
within the meaning of the decided cases that 
any particular piece of work caused death.” 
The widow appealed : — Held : it being doubt- 
ful from the use in the award of the words 
“ particular piece of work ” whether the 
county ct. judge had not misdirected himself 
by thinking that he had to find as a fact that 
some particular or special strain had to be 
proved in order to connect the death with the 
work, the case must be remitted to him for 
reconsideration. Appeal allowed. Order for 
new trial. — Walker v. Brown (John) & Co., 
Ltd. (1932), 25 B. W. C. O. 100, C. A. 

Annotation .— Refd. Oates v. Fitzwllllams (Earl) Collieries 
Co., 11939] 2 All E. R. 498. 

3922b. ■•]? — A county ct. judge found 

that a miner who had injured his left foot was 
suffering from partial incapacity, but awarded 
him compensation on the basis of total in- 
capacity for a period during which he was 
suffering from appendicitis. The employers 
appealed. The Ct. of Appeal sent the award 
back for amendment & reconsideration. The 
county ct. judge confirmed his award. The 
employers again appealed : — Held : the whole 
matter was unsatisfactory & must be sent to 
another county ct. judge for a new trial. — 
Scott v. Pearson & Dorman, Long & Co., 
Ltd. (1933), 26 B. W. C. C. 350, C. A. 

3922c. .] — A haulage hand sustained an 

Injury by accident to his right leg with the 
result that it was bowed outward & back- 
ward, & caused him to walk with a limp & 
with the right foot somewhat inverted. He 
could walk quite briskly but felt pain in the 
right foot after walking continuously for 
several miles. He had not obtained any work 
since the accident nor had he looked for it. 
After paying compensation, for total in- 
capacity for seven months, the employers 
applied to review the weekly payments. 
The county ct. judge found that the workman 
was capable of ordinary light work of an 
unskilled nature such as gardening work of 
not too arduous a nature, & of doing such 
work continuously, &, having stated that ho 
was constrained by the authorities to ignore 
the remoteness of the prospect of obtaining 


regular light work, he found that a man who 
obtains a job of unskilled light work on the 
footing that he suffers from some physical 
disability which disqualifies him from com- 
peting in the labour market on equal terms 
with men not so disabled might expect to 
receive about two-thirds of the ordinary 
wages of an unskilled labourer, & made an 
• award diminishing the weekly payments 
accordingly. The workman appealed : — 
Held : it being impossible to decide on the 
judgment whether the county ct. judge had 
or had not found that the workman was 
capable of becoming an ordinary workman 
of average capacity in any well-known branch 
of the labour market, in other words, whether 
his labour was or was not an “ odd lot ” 
within the definition of Fletcher Moulton, 
L.J., in Cardiff Corporation v. Hall t the 
case must be sent back for him to make 
the necessary finding. Appeal allowed. Case 
remitted. — Ackton Hall Colliery Co., Ltd. 
v. Barker (IU37), 30 B. W. C. C. 80, C. A. 

3926a. .] — A glazier living in Liverpool fell 

24 feet from a ladder & received very severe 
injuries to his spine & sacrum. A year later 
his doctor made a report to his employers at 
their request. It was a detailed report & 
contained the following conclusions : The 
movements of the spine were much freer, 
but not much improvement could be ex- 

E ected : the workman’s capacity for walking 
ad considerably deteriorated : his mental 
condition had changed for the worse but 
elimination of the compensation negotiations 
might improve the mental condition : he 
was at that time only fit for sedentary work 
or semi-sedentary light work. This report 
was sent on to the employers’ insurers who 
wrote a letter to the workman’s solr. saying 
that the doctor’s report showed that the 
workman had made considerable recovery & 
that it was advisable that he should be given 
light work as it would give him occupation & 
tend to make him fit. The employers then 
offered the workman employment in their 
stores near Birmingham consisting of ‘‘a 
certain amount of clerical work & also sorting 
out small parts & handing them out when he 
desired ” at £2 a week together with the 
appropriate compensation & travelling ex- 
penses. This offer was refused. The em- 
ployers applied for a review of the weekly 
payment on the ground that the workman 
was able to earn £2 a week. The county ct. 
judge found that the workman had no earning 
capacity in the open labour market, but that 
the offer of work was suitable & should have 
been accepted. He therefore made his award 
in favour of the employers. The workman 
appealed : — Held : there was misdirection as 
the county ct. judge had failed to put to him- 
self <fc answer two separate questions, viz., 
first, whether the offer of employment was 
in the circumstances under which it was 
made a genuine offer, & secondly whether, 
bearing in mind the distance from the work- 
man’s home of the employment offered, it was 
suitable employment. Appeal allowed. 
Matter sent to another county ct. judge for 
new trial. — Hills Patent Glazing Co., LrD. 
v. Douglas (1937), 30 B. W. C. C. 145, C. A. 

3927a. Date of termination of Incapacity.] — A fire- 
man had to have his right thumb amputated 
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as the result of an accident in the stokehold 
of a ship. On Nov. 6, 1928, his employers 
obtained a certificate to the effect that he 
was fit to return to his work, <fc thereupon 
gave notice to terminate the weekly pay- 
ments on Nov. 15. The weekly payments 
were stopped on that day although a certifi- 
cate had been furnished by the workman 
which stated that he was not fit to resume 
his old occupation, but also stated that there 
was plenty of other work he could do. The 
workman applied for an arbn. The arbn. 
took place on Jan. 29, & Feb. 5, 1929. 
On Mar. 1, the county ct. judge miule his 
award in which he found as a fact that the 
workman was able to earn his pre-accident 
wages, & that up to the date of the hearing 
there was a dispute whether he had recovered. 
He did not give a finding as to the date on 
which the workman had become able to earn 
his pre-accident wages, but ordered the 
employers to continue to pay the full amount 
of weekly payments as from Nov. 15, 1928, 
to Feb. 5, 1929. The employers appealed : — 
Held r the judge should have found in fact 
the date when incapacity ceased. If by 
fixing Feb. 5, 1929, as the date down to 
Which compensation must be paid, he intended 
to hold that incapacity continued to that 
date, there was no evidence to support such 
a finding. — Mockbill v. Hcmer City S.S. 
Owners (1929), 22 B. W. 0. 0. 200, 0. A. 

Annotations: — Conid. Evans v. El Urugrnayo S.S. Owners, 
Barlow v. Pacific Steam Navigation Oo. (1930). 23 
B. W. 0. 0. 383. Retd. Bovan v. Grovesend Steel & 
Tinplate Oo. (1929)', 22 B. W. O. C. 572. 

3927b. Whether workman within Workmen’s Com- 
pensation Act, 1925 (c. 84), s. 9 (4).] — An 
employer having reduced a workman’s com- 
pensation to 12a. 3d. a week, the workman 
applied for an arbn. on the ground that, 
although he was only partially incapacitated, 
he was unable to earn anything. At the 
hearing the workman said that it was 
impossible to say what he could earn if he 
could get light work. On that evidence it 
was submitted on his behalf that he was 
brought within sect. 9 (4). The county ct. 
judge made an award in favour of the 
employer that the workman was only 
entitled to 12a. 3d. a week as from the date 
of reduction. An appln. was subsequently 
made to the county ct. judge on behalf of 
the workman for an amendment of his note, 
or for a new trial, on the ground that sect. 9 (4) 
had not been properly considered at the 
hearing. The county ct, judge refused to 
grant a new trial, but said that he had not 
considered sect. 9 (4) until the end of the 
case. The workman appealed from the 
award & from the refusal to grant a new trial : 
— Held : the appln. was clearly made under 
sect. 9 (4), & the county ct. judge must be 
taken to have realised that fact in making 
the awaM which he did. — Stoker v. Morris 
(1929), 22 B. W. 0. 0. 177, 0. A. 

3927c. Contract of service.] — A ndner in receipt 
of unemployment benefit died from the effects 
of fire-damp while working at an outcrop of 
coal on a farm. The widow filed an applica- 
tion for compensation on behalf of herself & 
other dependants. No evidence was given 
at the arbn. to show by whom or on what 
terms the deceased man was employed to get 
the coal. The county ct. judge made his 

1 


award for the widow. Reaps, appealed : — 
Held : the hearing was unsatisfactory as the 
county ct. judge had not found the facts 
which were necessary to enable him to come 
to a decision. Appeal allowed. New trial 
ordered before a different judge. — Meakin v. 
Lomas (1932), 25 B. W. 0. C. 73, 0. A. 

3927d. Whether accident arising in course of em- 
ployment.] — A workman alter a few minutes’ 
interval from the time he was working as a 
dipper in a galvanising department suddenly 
fell dead. Death was diagnosed as being due 
to angina pectoris. There was some medical 
evidence pointing to a connection between 
the arduous nature of the work & the death. 
The county ct. judge in making his award for 
the employer said that he was unable to find 
as a fact that the workman suffered any 
strain or that the work contributed in any 
way to his death. The widow appealed : — 
Held : in view of the medical evidence, it was 
not clear that the judge had rightly directed 
himself in law &> there should be a new trial. 
Appeal allowed. New trial ordered. — Jambs 

* v. Partridge Jones & John Paton, Ltd. 

* (1932), 25 B. W. O. C. 92, O. A. 

Annotations : — Apld. Lochjgrelly Iron & Coal Co. v. Walken - 

»haw (1935), 28 B. W. C. C. 230. Consd. Walker v. 

Bairds & Dalmellinsrton, Ltd. (1935), 153 L. T. 322. 

Apld. Whittle v. Ebbw Vale Steel, Iron & Coal Co., [1936] 

2 All E. R. 1221. 

8927e. Whether fresh accident — Unsatisfactory 
pleadings.] — A wagon-tippler suffered an 
inguinal hernia in 1923 while at work. After 
a few weeks’ absence, for which he received 
compensation, he returned to light work 
which he continued to perform until 1930 
In June, 1930, he had further intestinal 
trouble & was away from work for two weeks 
for which he received compensation. After 
some difficulty with regard to wearing a truss 
he applied in Nov. 1930, for further com- 
pensation, alleging the 1923 accident as the 
cause of incapacity. It was then discovered 
that he was suffering from a femoral hernia. 
The workman then by leave amended his 
application by adding the femoral hernia, 
but still alleged that his incapacity was 
caused by the inguinal hernia. The county 
ct. judge held that the incapacity was due 
to the femoral hernia & not to the inguinal 
hernia, & dismissed the application. The 
workman appealed : — Held : the hearing was 
unsatisfactory, largely, owing to the condition 
of the pleadings which did not make the issues 
clear. Appeal allowed. New trial ordered. 
— Hard staff v. Sherwood Colliery Co. 
(1931), 24 B. W. C. 0. 349, 0. A. 

39271. Whether employment continuous.] — A 

miner was certified in 1924 to be suffering 
from miner’s nystagmus & thereby disabled 
from earning full wages. After a* short 
period he returned to work on the surface. 
In 1 920 there was a general strike & stoppage 
of work in all the coalfields which continued 
till Dec. of that year. Work was re-started 
in Wales under a general agreement between 
masters & men which contained a clause that 
each workman should receive a fortnight’s 
notice of termination of his employment. 
The workman was re-employed In Dec. with 
others but when signing on falsely declared 
in writing, that he had not suffered from 
miner’s, nystagmus. Certain subsequent 
agreements had been made between the 
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parties. With the exception of three 
months’ unemployment in 1929 Sc two weeks 
in 1933, when he received unemployment 
pay, he continued at work until Aug, 1933, 
when he was dismissed on a fortnight’s notice. 
He than obtained a certifying surgeon’s 
Certificate that he was suffering from miner’s 
nystagmus Sc made a claim for compensation 
accordingly. The employer denied liability 
on the ground that the workman had made 
a wilful & false declaration in writing within 
the meaning of sect. 43 (1) (6) at the time 
of entering his employment in 1928 & that 
that employment had continued up to the 
date of his dismissal in 1938. The county ct. 
judge without finding whether the agreement 
which commenced in Dec. 1926, had been 
put an end to, held that the contentions of 
the employer were correct Sc dismissed the 
workman’s application. The workman ap- 
ealed : — Held : the county ct. judge had 
oth misdirected himself in not considering 
the effect of Scott v. Summerlee Iron Co Ltd., 
No. 3837a, & had also failed to determine 
the essential question of the continuity 
of employment from 1926 to 1933. There 
must be a new trial for him to find the 
essential facts as to this & to apply the law 
in the light of those facts. For the workman 
to be deprived of compensation by reason of 
the false declaration, such declaration must 
have been made on entering a contract of 
employment in which he was in fact engaged 
at some time during the period of twelve 
months previous to the date of disablement 
on which his claim is based. Appeal 
allowed. — Williams v. Tredegar Iron Sc 
Coal Co., Ltd. (1935), 28 B. W. C. C. 291, C. A. 

3927g. Whether agreement between parties as to 
quantum.] — A workman having been injured 
in Oct. 1930, his employer admitted liability 
Sc paid him a weekly sum of 30a. as compensa- 
tion. The employer was at that time under 
the impression that the average weekly 
earnings of the workman before the accident 
were £6 Is. 6 d. In June, 1933, the employer 
learned for the first time that the workman 
was earning £3 a week in a fresh employment 
Sc suggested that the weekly payment of 
compensation should be adjusted accordingly. 
The workman refused an adjustment & 30s. 
continued to be paid weekly. In Dec. 1934, 
the employer applied for a review Sc raised 
the question of the amount of the pre-accident 
average weekly earnings. For the workman 
it was argued that there having been an agree- 
ment to pay 30s. a week, the employer must 
be taken also impliedly to have agreed the 
amount of the pre-accident average weekly 
earnings. The county ct. judge made no 
finding as to the existence of any agreement 
express or implied, but found that the pre- 
accident average weekly earnings were 
£5 7s. 6d. Sc made an award reducing the 
weekly payment to 23s. 9 d. t being half the 
difference between £3 & £5 7s. Qd. The 
workman appealed : — Held : the county ct. 
judge should have found whether there was 
any agreement between the parties &, if so, 
what were its terms express or implied, Sc 
the matter must go back tor him to do so. 

Per Romer, L.J. If it were proved that 
the parties were labouring under a mutual 
mistake of fact as to the amount of the pre- 
accident average weekly earnings, the county 


ct. judge would be entitled on these figures 
to diminish the weekly payment under sect. 
21, even if there were no change of circum- 
stances. Appeal allowed. — Teilo Tinplate 
Co., Ltd. v. Griffiths (1935), 28 B. W. C. C. 
127, C. A. 

3927h. Extent of incapacity.] — On the termination 
of weekly payments by his employer in 
respect of an accident a^ workman tiled an 
application for arbn. alleging that he was still 
totally incapacitated. The employer by his 
answer pleaded that the workman had been 
neither partially nor totally incapacitated 
since the date when the weekly payments 
were terminated. The county ct. judge 
found that the workman was able to do 
“ some work ” & made his award for the 
employer, dismissing the workman’s applica- 
tion. The workman appealed : — Held : the 
extent of the workman’s incapacity was put 
* in issue by the employer’s answer. The 
county ct. judge should have determined that 
issue Sc, if he meant to find that the workman 
was still partially incapacitated, he should 
have decided the extent of such partial 
incapacity. Appeal allowed. Case remitted 
to another county ct. judge. — Hughes v. 
Reed & Co. (1938), 82 Sol. Jo. 273 ; 31 
B. W. C. C. 11, C. C. A. 

3932a. Reliance on medical assessor — On question 
of fact.] — An engine-driver while coaling felt 
sudden pain in his stomach. He continued 
to drive his engine, but the pain increased 
& he went home. The next morning his 
doctor stated that he had a, strangulated 
hernia. The workman claimed compensa- 
tion. At the hearing the judge sat with a 
medical assessor. He held that the workman 
had not discharged the onus of proving that 
there had been an accident in the sense of an 
abnormal strain, Sc stated in his judgment 
that the medical assessor had advised him 
that the man never had a strangulated hernia. 
He made an award in favour of the em- 
ployers. The workman appealed, asking for 
a new trial : — Held : the hearing was un- 
satisfactory, the judge having misdirected 
himself on the points at issue, Sc having 
accepted the opinion of the assessor as to 
what his findings of fact should be. Appeal 
allowed. New trial ordered in another 
county ct. with directions to apply the 
principles laid down in Clover , Clayton Co., 

Ltd. v. Hughes, No. 2316. — Davis v . London, 
Midland Sc Scottish By. Co. (1930), 23 
B. W. 0. C. 368, O. A. 

Annotation : — Rftfd. Patitfford & Bromley Collieries (11121), 
Ltd. v. Filer (1#38), 31 B. W. C. O. 10."*. 

3932b. No details In award.] — A domestic servant 
alleged that while carrying a bottle of her 
own nail polish she slipped on a mat & the 
bottle broke in her hand, cutting it. On a 
claim for compensation the county ct. judge 
made a short award stating that the workman 
had not discharged the onus that was on her 
to satisfy hjm that the accident arose out of 
Sc in the course of her employment. The 
workman appealed on the ground that the 
county ct. judge had not stated the facts 
on which he based his decision Sc asked for a 
new trial : — Held : it not being a case in 
which a detailed finding was required, the 
shortness of the award was no ground for a 
new trial. Appeal dismissed. — Gilbert v. 
Coles (No. 2) (1931), 24 B. W. O. C. 481, C. A. 
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3982c. Contradictory Judgment.] — A miner who 
had suffered from periodical attacks of miner’s 
nystagmus & was in receipt of weekly pay- 
ments was examined by a medical referee 
who certified that the man “ is not now 
suffering from miner’s nystagmus, but from 
nervous debility.” On his report the em- 
ployer stopped the weekly payments. Six 
months later the workman applied for further 
compensation. The county ct. judge found 
as a fact that the workman was not suffering 
from nystagmus, & looked the picture of 
health, but said that he thought it possible, 
& even likely, that he might have a recurrence 
though he was not satisfied that such would 
be the case. His award was in the form that 
the employers were to be liable to pay the 
workman further compensation if at any 
time he became incapacitated for work from 
nystagmus. The workman appealed : — 
Held : as the award made by the county ct. 
judge was not consistent with his judgment, 
& the judgment was contradictory in itself, 
there must be a new trial. Appeal allowed. 
Order for new trial. — Hillier v. Ebbw Vale 
Steel, Iron & Coal Co., Ltd. (1932), 25 
B, W. C. C. 238, C. A. 

3932(1. Excessive award.] — A workman claimed 
compensation on the basis of partial in- 
capacity. On the matter coming before him, 
the county ct. judge referred it to a medical 
referee, who reported as follows ; “ S. has 
good general health, but is not fit for his 
ordinary work.” The judge, without con- 
sidering the effect of sect. 9 (4), made an 
• award of 30s. a week on a finding of total 
incapacity. The employers appealed : — 
Held : the hearing was unsatisfactory, the 
judge having made an award in excess of 
what the workman was claiming & not 
justified by the evidence. Appeal allowed. 
New trial ordered. — Singleton v. Drake 
(D.) & Sons (1031), 24 B. W. C. C. 309, C. A. 

3932e. Confusion at hearing as to relationship of 
principal & contractor.] — A workman was 
injured while screening coal supplied by a 
colliery co. to be put on board ship. The coal 
shippers & the colliery co. were under the 
same control. The workman framed an 
application for compensation against the 
colliery co. as his immediate employers, but 
the colliery co. denied that he had ever been 
employed by them. At the arbn. the case 
was opened & argued on the basis that the 
shippers were contractors within sect. 0, 
& that the colliery co. were principals. The 
county ct. judge made an award in favour 
of the workman against the colliery co. The 
colliery co. appealed : — Held : there having 
been confusion as to the basis on which the 
claim was being made against the colliery 
co. the case must be sent back for re-hearing. 
— Jenkins v. Ocean Coal Co., Ltd. (1934), 
27 B. W. C. C. Ill, C. A. 

39321. Insufficient evidence as to whether reason- 
able cause for delay in giving notice.] — 

On Nov. 14> 1933, a labourer struck his knee 
while at work. On returning home he showed 
his wife a black bruise. The bruise was 
attended to by his wife, & he continued work- 
ing for a month suffering occasionally from 
cramp. On Dec. 12, 1933, he suddenly felt 
severe pain & was sent to the infirmary. On 
Dec. 14 he underwent two operations but 


died on Dec. 16. On Dec. 15 his wife gave 
notice to the employer. The county ct. 
judge, on a claim by the widow for compensa- 
tion, found that death resulted from the 
injury, but held that that being so the 
deceased workman must have suffered 
sufficient discomfort to make it obligatory 
for him to give notice of the accident. He 
held that there was no reasonable cause 
for failure to give notice before Dec. 15, & 
that the employer was prejudiced by the 
delay. He therefore made his award for the 
employer. The widow appealed : — Held : 
there was not sufficient evidence as to whether 
in fact the injury was such as to call for notice 
being given before Dec. 15, & there must be 
a new trial to see whether such evidence was 
forthcoming. — Redman v. Sunderland 
Corpn. (1934), 27 B. W. C. C. 376, C. A. 

3932g. Decision unsupported by evidence.] — An 

employer applied for a review & diminution 
to 8s. 6 d. of a weekly payment then being paid 
to an injured workman under a recorded 
memorandum of agreement, the grounds of 
the application being that the workman had 
• received a genuine offer of employment at 
£2 a week. The county ct. judge held that 
the workman had an earning capacity of a 
higher amount than £2 a week & reduced 
the weekly payment to 6s. The workman 
appealed : — Held : there being no evidence 
on the point before him the county ct. judge 
was wrong in taking it upon himself to find 
that the workman’s earning capacity was 
greater than that alleged by the employers, 
& there must be an award for 8s. 6d. Appeal 
allowed. — Wimbusu v. Garner (1936), 28 
B. W. C. C. 135, 0. A. 

3932h. Misdirection.] — On Feb. 21, 1936, a cold 
day, a lorry driver strained himself by having 
to crank up his lorry at frequent intervals. 
On returning to his home he complained of 
pain to his wife. On Feb. 23, he was found 
to be suffering from influenza. He returned 
to work on Mar. 16, having recovered from 
the influenza. He died on Apr. 27. Evidence 
showed that the strain on Feb. 21 was much 
more than the ordinary strain of work, & 
that the lorry driver was continuously ill 
from the day of the strain to the day of his 
death. The lorry driver had been suffering 
from heart disease of long standing & he 
might have died from the effects of any 
sudden strain. One doctor said that death 
was due to the strain, another that excessive 
strain would have shortened his life, & the 
lorry driver’s own doctor stated that he had 
“ apparently well recovered, but heart 
irregular — heaving impulse.” The county 
ct. judge was not satisfied on the medical 
evidence that death had been caused by the 
strain & he dismissed an application for 
compensation by the lorry driver’s widow : — 
Held : the county ct judge had misunder- 
stood the evidence of the lorry driver’s own 
doctor, when he thought that it meant that 
the lorry driver had recovered from the strain. 
The evidence meant that he had recovered 
from the influenza but not from the strain, 
& there was no evidence of the effect of the 
influenza on his heart. The judge had mis- 
directed himself & the appeal was allowed & 
an award made in favour of the widow. — 
Hilton v. Billington & Newton, I/td., 
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[18361 3 All B. B. 292 ; 155 L. T. 530 ; 80 
Sol. Jo. 952 ; 29 B. W. C. C. 299, C. A. 

8082}. Decision based upon proper reasoning — 
Addition of unsound reason.] — A workman 
stayed away from work & was considered 
by his doctor to be suffering from influenza 
& gastric trouble. On the next day the 
doctor discovered an injury to the scrotum 
which appeared to be of a few days’ standing. 
On the next two days the workman was visited 
by a mate So by his foreman to each of whom 
he ^ave an account of an accident a week 
earlier when he fell from a ladder while at 
work & injured his scrotum. An entry of this 
was made in the accident book. A few days 
later the workman died of septicaemia. On 
a claim for compensation brought by the 
widow the county ct. judge held that the 
probabilities were that the injury which 
caused the death was sustained during work, 
but went on to say that, apart from that, 
the information given by the workman when 
notifying the accident could not be ignored, 
So made his award in favour of the widow. 
The employer appealed : — Held : there was 
evidence on which the county ct. judge could 
find that the injury occurred while at worx. 
As the county ct. * judge had come to his 
decision by proper reasoning, the fact that 
he might have added another reason which 
was unsound in law would not be a ground for 
upsetting that decision. — Churchward v. 
Lancaster’s Steam Goal Colliers, Ltd. 
(1935), 28 B. W. C. C. 300, C. A. 

Annotation : — Refd. Ellison t>. Calvert & Heald (1935), 28 
B. W. C. O. 371. 

3932k. Lump sum award — Incorrect finding of 
dependency.] — A family consisted of father, 
mother So three sons. One son died as the 
result of an injury arising out of So in the 
course of his employment. The father So 
all three sons contributed varying sums 
to the family purse. At the time of the 
death, one son was in no way dependent on 
deceased & the other son was in ill-health So 
out of work. The father earned £4 17 8. 3 d. 
a week, of which he contributed £3 to the 
family purse So kept a savings bank account 
of his own. The father So mother claimed 
compensation on behalf of themselves So the 
brother in ill-health, as being partially 
dependent on deceased’s earnings. The 
county ct. judge held that they were all 
partial dependants So awarded them a lump 
sum of £150, but reserved the question of 
apportionment. The employer appealed : — 
Held : there was no evidence on which the 
county ct. judge could find that the father 
was a partial dependant within the meaning 
of sect. 4 (2), & as in view of the nature of the 
award of an undivided lump sum to all three 
appcts., it was impossible to say what portion 
of it the county ct. judge had appropriated 
to the father, there must be a new trial to 
consider the amounts to which the mother So 
brother were entitled. — Jackson v. Canham 
(1935), 28 B. W. C. C. 30, C. A. 

89821. Award based on ambiguous medical certifi- 
cate.] — A miner had worked underground for 
some years but on Oct. 12, 1934, the, mine 
in which he was working closed down. On 
Oct. 17, 1934, he obtained work in a quarry, 
but gave up that work on Feb. 9, 1935, on 
account of miner’s nystagmus. On Feb. 11, 
1935, he was certified to be suffering from 


miner’s nystagmus So the date of disablement 
was fixed by the certifying surgeon as 
Oct.* 12, 1934. The mine owners appealed 
from that certificate to the medical referee 
who, on Mar. 12, 1935, found that the work- 
man “ was at the time of his examination 
by the certifying surgeon suffering from 
miner’s nystagmus but waB not thereby 
disabled from earning full wages at the work 
at which he was employed,” So certified that 
his condition at the date of examination by 
the medical referee was that “ he is suffering 
from miner’s nystagmus with well marked 
oscillation of the eyes but slight subjective 
discomfort, so that his earning capacity is 
not decreased. He is quite fit to do the work 
in a quarry at which he is at present em- 
ployed.” The county ct. judge held that 
the certificate of the medical referee was 
unambiguous, So meant that the workman 
was fit for his full work as a miner. He there- 
fore made his award for the employer. The 
workman appealed on the ground that the 
certificate should have been sent back to the 
medical referee for explanation as it was not 
clear whether it intended to certify that the 
man was fit for his full work as a miner or 
only for work as a quarry man : — Held : the 
certificate of the medical referee was am- 
biguous, for if he had meant to say that the 
workman’s earning capacity was not 
decreased for the purj)ose of earning full 
wages at the work of mining, there was no 
necessity also to state that he was quito fit 
to do work in a quarry. The certificate 
must therefore be remitted to the medical 
referee for further explanation. Appeal 
adjourned. Certificate remitted to medical 
referee. — Evans v. Amalgamated Anthra- 
cite Collieries, Ltd. (1935), 28 B. W. 0. C. 
413, C. A. 

3932m. Formal award inconsistent with written 
Judgment.] — A miner was certified to be 
disabled by miner’s nystagmus. Though fit. 
for light work, he received compensation for 
total incapacity under sect. 9 (4) for a time 
& was then given notice to terminate his 
contract of service. The employer then 
brought proceedings to review & diminish 
the weekly payment. The workman con- 
tended, & at the arbn. called evidence to 
show, that he was entitled to the benefit of 
an order under sect. 9 (4) as amended, both 
on the ground, under clause (i), that he was in 
consequence of the injury unable to obtain 
the same class of work So also, under clause (ii), 
that his failure to obtain employment was a 
consequence wholly or mainly of his injury. 
The county ct. judge gave a written 
judgment in which he said that the case 
was indistinguishable from that of Ingham's 
Thornhill Collieries , Ltd. v. Barstow , No. 
329 Id, & held that, after considering the 
state of the labour market So the evidence 
called at the arbn., it was not probable that 
the workman would in consequence of the 
injury be able to obtain the same class of 
work as before. He therefore reduced com- 
pensation. On the same day the county ct. 
judge signed a printed award (Form 24 b) in 
which the words in square brackets dealing 
with clause (ii) were not deleted. The 
printed award diminished the weekly pay- 
ment. The result of this was to make the 
award appear as if the judge had refused to 
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make an order under sect. 9 (4) because he 
was not satisfied that the provisions of either 
clause (i) or (ii) had been fulfilled. The 
workman appealed : — Held : it was clear 
from his judgment that the county ct. judge 
had not Intended to deal with clause (ii) & 
the fact that he had not deleted that part of 
his printed award which referred to it did not 
mean that he had necessarily considered it. 
There must be a new trial to consider the 
evidence under both clause (i) & clause (ii) of 
sect. 9 (4) as amended. Appeal allowed. — 
Ebbw Vale Steel, Iron & Coal Co., Ltd. v. 
Williams (1935), 28 B. W. C. 0. 267, C. A. 

3932n. .] — V ranch v. Tredegar (Southern) 

Colleries, Ltd. (1935), 28 B. W. C. C. 277, 
C. A. 

3932o. Fresh evidence — Available at original hear- 
ing.] — A workman injured his arm in Dec., 
1931. In June, 1933, the county ct. judge 
found that he had completely recovered & 
made an award for the employers. In 1935 
the workman was examined by specialists 
& X-ray photographs were taken, with the 
result that it was then discovered that he 
had been more seriously injured than had 
been apparent two years previously, five 
fresh fractures being disclosed. As the 
workman was still incapacitated, he applied 
,to the county ct. judge for a new trial. The 
county ct. judge refused the application on 
the ground that with reasonable diligence 
the fresh evidence could have been available 
at the original hearing & the responsibility 
for any inadequacy in the presentation of his 
, case then rested on the workman & his 
advisers. The workman appealed : — Held : 
the county ct. judge had rightly exercised 
his discretion in refusing to grant a new trial. 
Appeal dismissed.— Moore v. Cunard S.S. 
Co. (No. 2) (1935), 28 B. W. C. C. 469, C. A. 

3932p. Refusal to grant new trial.] — An appeal 
from a refusal of the county ct. judge to 
grant a new trial : — Held : the judge had 
acted within his discretion & there were no 
grounds for ordering a new trial. Appeal 
dismissed. — Cochrane & Sons, Ltd. v. 
Hutchens (1936), 29 B. W. C. C. 219, C. A. 

3932q. Admission of accident — Incapacity not 
considered.] — A chef on board a yacht 
suffered an accident. The accident was 
admitted but incapacity was denied. On a 
claim for compensation the county ct. judge 
found as a fact that there had never been an 
accident & dismissed the claim. The work- 
man appealed : — Held *■ as the accident had 
been admitted there must be a new trial to con- 
sider the issue of incapacity. Appeal allowed. 
New trial ordered. — Kivoli v. Dudley, Earl 
(1936), 29 B. W. C. C. 249, 0. A. 

3932r. Acceptance of facts from medical assessor — 
Facts In contradiction to sworn evidence.] — A 
workman, who was in receipt of full com- 
pensation for incapacity due to a fractured 
skull, * was offered light employment of a 
specified nature by his employer, but refused 
the offer on the ground that he was unfit for 
any work. The employer then applied for 
termination or diminution of the weekly 
payment on the grounds that the workman 
was not incapacitated for work as a result 
of his accident & that he had refused an 
offer of work which he was capable of doing. 
The review was heard by the county ct. judge 


sitting with a medical assessor. The medical 
evidence given on behalf of the employer was 
to the effect that the workman had improved 
& was fit for light work, particularly the light 
work offered. The doctors called on behalf 
of the workman were of opinion that he 
could not do the light work offered. The 
medical assessor then examined the workman 
in the judge’s room & the judge & the medical 
assessor conferred on the case. The judge 
then said : “ The medical referee has 

examined Filer. The appcts. succeed & any 
incapacity is not due to the accident. Award 
appcts., terminating compensation.” The 
workman appealed : — Held : the county ct. 
judge could only have come to the con- 
clusion to which he did come by accepting from 
the medical assessor facts which were in con- 
tradiction to the sworn evidence, & it was not 
competent for him on the evidence which was 
called before him to find otherwise than that 
the workman was still partially incapacitated. 
— Pensford & Bromley Collieries (1921), 
Ltd. v. Filer (1938), 31 B. W. C. C. 105, C. A. 
3932s. Acceptance of sum due to date of award — 
No appeal. P— A county ct. judge made an 
* award terminating weekly payments made 
by the employers, on the ground that the 
workman had recovered from an industrial 
disease in respect of which compensation had 
been paid, but certain arrea-rs of weekly 
payments were awarded to the , workman. 
The moneys owing for arrears & costs were 
sent to the workman’s solr. who accepted the 
cheques for these amounts. Subsequently 
he offered to return the money paid for costs. 
Counsel for the workman had intimated at the 
arbn. that he would appeal & in the solr.’s 
letter acknowledging the cheques from the 
employers it was stated that a notice of 
appeal would be sent within fourteen days. 
The workman appealed on the ground that 
the weekly payments should not have been 
terminated. A preliminary objection was 
taken on behalf of the employers that the 
appeal could not be heard on the ground 
that by accepting the payments due for 
arrears & costs the workman had appro- 
bated the award & could not by appealing 
reprobate any part of it : — Held : upholding 
the preliminary objection, the workman had 
approbated the award by accepting the pay- 
ments & could not now appeal from any part 
of it. 

Appeal dismissed on preliminary point. 
Leave to appeal to House of Lords granted. — 
Lispenden v. Bosch (C. A. V.), Ltd. (1938), 
82 Sol. Jo. 1031 ; 31 B. W. C. C. 401, C. A. 
3932t. Award made In absence of employer.]— A 
cook employed at a caf6, having met with an 
accident in the course of his employment, 
filed an application for arbn. claiming com- 
pensation from the manager. By hfe answer 
the manager disclaimed any interest in the 
subject-matter of the arbn. but stated who 
was the owner of the caf6. The workman 
then amended his application by adding the 
owner as a resp. An answer was filed by 
solrs. on behalf of the owner denying lia- 
bility. At the arbn. an award was made for 
the workman against the owner. A copy 
of the award was sent to the owner who 
returned it with the following letter : “ I 

have to-day received the enclosed form from 
the Uxbridge county ct. This does not con- 
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cem me in the slightest degree. All I can 
tell you is that the manager of the cafd 
employed the man of his own free will with- 
out my instructions to do so, & always took 
full responsibilities for any staff he employed. 
At the time I was permanently at Hatfield. 
Please refer this matter to Mr. Laurie, who 
is now owner of the cafA” The workman 
took no further steps for a year when he 
caused the owner to be served with a judg- 
ment summons. The owner then applied 
for leave to apply for the award to be set aside. 
The county ct. judge refused leave. The 
owner appealed from his refusal alleging that 
the award had been obtained without her 
knowledge & without her being given an 
opportunity to contest it : — Held : the 
county ct. judge had properly exercised his 
discretion in refusing to grant leave. 

Appeal dismissed. — McLeod v. Laurie 
(or Freeman) (1938). 31 B. W. C. C. 424, 
C. A. 

3940a. .] — A steel erector lost his 

left little finger by accident & was paid com- 
pensation. Compensation was stopped under 
the provisions of sect. 12 & the workman re- 
turned to work on the ground level for a few 
days. He complained of tenderness in his 
hand & was discharged. He claimed com- 
pensation for total incapacity or alternatively 
for partial incapacity to be treated as total 
under sect. 9 (4) as amended. The county 
ct. judge found that he was not entitled to be 
treated as totally incapacitated under sect. 
9 (4) as he. had not taken all reasonable 
steps to obtain employment & aia le an 
award for 5s. a week. The workman appealed 
on the ground that the judge had, according 
to the recollection of counsel, given reasons 
which were unsound & could not support the 
award. There was no note of such reasons 
having been given but they were set out in 
the notice of appeal. The Ct. of AppeaJ 
ordered that the case should be remitted for 
the judge to reconsider the whole matter on 
the evidence already given. On the second 
hearing the county ct. judge said that he 
had no recollection of giving any of the 
reasons alleged. He thereupon reconsidered 
the whole evidence & came to the same con- 
clusion as before & consequently made the 
same award : — Held : the matter had now 
been made clear & there was abundant 
evidence to support the finding. Appeal 
dismissed. — Keohane v . Dorman Long & 
Co. (No. 2) (1935), 28 B. W. C. C. 146, C. A. 

8945a. Not to be supplemented by note taken 

by articled clerk — Note apparently complete.] 
— A miner, after helping to put a tram on the 
rails, died within a few minutes. At the 
post-mortem examination it was found that 
death was due to effusion in the pericardium. 
At the arbn., on the claim by his dependant 
for compensation, the employer’s doctor 
gave evidence to the effect that there was no 
connection between the exertion & the 
sudden collapse. In making his award for 
the employer, the county ct. judge said that 
he preferred the evidence given for the 
employer to that given for the dependant, 
& held that death was not caused by accident 
arising out of & in the course of the employ- 
ment. The dependant appealed, & on the 
hearing of the appeal counsel for the depen- 
dant asked for permission to read, in addition 


to the judge’s note, a note taken at the 
hearing In the ct. below by an articled clerk. 
Permission was refused : — Held : there was 
evidence to support the finding, which was 
purely a question of fact for the county ct. 
judge, & no misdirection. Appeal dis- 
missed. — J ones v . Blaenavon Co., Ltd. 
(1931), 24 B. W. C. 0. 148, 0. A. 

3947. Add. Annotations: — Apld. Jones v . Smith, 
[1936] 1 All E. R. 661. Consd. Lissenden i>. 
Bosch (C. A. V.), Ltd. (1938), 31 B. W. C. 0. 
401. Refd. Mills v. Duckworth, [1938] 1 
All E. R. 318. 

3948. Add. Annotation : — Refd. Jones v . Smith, 
[1930] 1 All E, R. 661. 

3949. Add. Annotation : — Refd. Jones v. Smith, 
[1930] 1 All E. R. 061. 

3950. Add. Annotation : — Refd. Jones v. Smith, 
[1936] 1 All E. R. 661. 

3951. Add. Annotation: — Refd. Jones v . Smith, 
[1936] 1 All E. R. 661. 

3952a. .] — A workman obtained, on 

Feb. 19, 1937, an award for weekly com- 
pensation at the rate of 4s. 6d. from June 9, 
1936, up to the date of hearing Ac to continue. 
The arrears of compensation amounted to 
£8 9a. Qd. The formal award was drawn up 
& signed on Apr. 2, 1937. On Apr. 22, 1937, 
the workman’s solr. gave notice of appeal 
as to quantum only. Resps. did not know of 
the intention to appeal until after service 
of the notice of appeal. A week after the 
award resps. had sent to the workman a 
cheque for £8 9a. (id. lor arrears Ac thereafter 
continued to send cheques for 4a. (id. each 
week. These cheques were endorsed Ac 
cashed by the workman. The workman was 
in need of the money & stated that he treated 
the payments as merely made on account of 
the sum to which he considered he was 
entitled. Tlio workman’s solr. was through- 
out in ignorance of these payments. On the 
preliminary objection that no appeal lay on 
the ground that the workman was both 
approbating Ac reprobating the award : — 
Held : the rulo was weli established that any 
acceptance by a workman of money payable 
under an award was an approbation of that 
award & he could not now be heard to appeal 
from it. — E vans v. Monmouthshire Ac 
South Wales Employers’ Mutual In- 
demnity Society, Ltd. (1937), 30 B. W. 
C. 0. 196, C. A. 

Annotation: — Consd. Lissenden v. Bosch (C. 4. V.), Ltd. 

(1938), 31 B. W. C. 0. 401. 

8953. Add. Annotations:— Dlstd. Bevan v. Grovesend 
Steel & Tinplate Co. (1929), 22 B. W. C. C. 572. 
Refd. Jones v. Smith, [1936] 1 All E. E. 601. 

3954. Add. Annotations : — Folld. Evans v. Mon- 
mouthshire Ac South Wales Employers’ Mutual 
Indemnity Society, Ltd. (1937), 30 B. W. C. C. 
106: Green v. Harris & Sons (1938), 31 
B. W. C. C. 260. Refd. Jones v. Smith, [1930 | 
1 All E. R. 661. 

3954a. .] — A workman sustained an 

injury from an accident arising out of Ac in 
the course of his employment Ac was awarded 
compensation until a certain date on which, 
it was held, his partial incapacity ceased. 
The award also contained a declaration of 
liability. The workman accepted a cheque 
from the employer for the amount of com- 
pensation, Ac thereafter appealed against so 
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much of the award as decided that his partial 
incapacity had ceased. The employer on 
appeal raised the preliminary point that the 
workman could not at the same time both 
approbate & reprobate the award : — Held : 
the award being indivisible, the workman 
could not, having approbated it by accepting 
the cheque, at the same time reprobate it by 
appealing against the judge’s finding as to 
the date of cessation of partial disability. 

Appeal dismissed on preliminary point. 
Leave to appeal to House of Lords granted. — 
Green v. Harris & Sons (1938), 31 B. W. 
0. 0. 260, 0. A. 

3954b. Acceptance of money paid Into court — 
Appeal as to costs.] — On the hearing of a 
claim for compensation applt. agreed to 
accept £10 paid into ct. on Jan. 7, 1927, the 
date of the answer filed by reaps., in full 
satisfaction of the claim. Under the award, 
the £10 was to be paid to applt. with a declara- 
tion of liability, but resps. were given costs 
after the date of filing of their answer. 
Applt. appealed from so much of the order 
as directed costs to be so paid : — Held : applt. 
could not take the benefit of the award <fc 
.appeal from a part of it to which she objected, 
& there was no right of appeal. — Walden v. 
Gramophone 0o., Ltd. (1927), 20 B. W. 0. C. 
*346, O. A. 

3954c. By widow — Appeal *s to amount of 

children's allowance.] — Malcolm v . Barber, 
Walker & Co., Ltd., No. 3359d, ante, 

3954d. Appeal against date of termination of com- 
pensation — Application for review.] — An 
infant workman was in receipt of com- 
pensation from the date of his injury to 
Aug. 10, 1928. On that date the employers, 
without following the procedure indicated in 
sect. 12, stopped the compensation on the 
ground that the workman had fully recovered. 
The county ct. judge heard the workman’s 
claim for a continuance of the weekly pay- 
ments on Jan. 8, 1929, when he found as a 
fact that the workman had fully recovered 
on Aug. 10, 1928, but granted a declaration 
of liability. The workman claimed that on 
this finding he was entitled to a continuance 
of the weekly payments to Jan. 8, 1929, in 
accordance with sect. 12. The county ct. 
judge adjourned the case for further argument 
on this point, <fe on Aug. 14, 1929, gave a 
considered judgment in which he held that, 
on his previous finding as to the date of 
recovery, the liability, of the employers to 
make weekly payments ceased on Aug. 10, 

1928. In May, 1929, the infant workman 
had come of a^e. In Sept. 1929, he entered 
an appeal against the decision of Aug. 14, 

1929, ny which the judge had ended pay- 

ments as from Aug. 10, 1928, & in Oct. 1929, 
he filed an application in the county ct. for a 
review of the declaration of liability. On 
the hearing of the appeal the employers 
took the preliminary objection that by 
starting proceedings both by way of appeal 
& by way of review, the workman was both 
approbating & reprobating the award : — 
Held : (1 ) on the preliminary objection, the 
two sets of proceedings were in respect of 
independent matters « did not amount to 
approbation & reprobation ; (2) on the 

merits, the county ot. judge having fixed the 
date of recovery of the workman, the em- 


ployers could not then be ordered to continue 
the weekly payments after that date. — 
Sevan v. Grovesend Steel & Tinplate 
Co., Ltd. (1929), 22 B. W. 0. 0. 672, C. A. 

Annotation : — As to (1) Distd. Green v. Harris & Sons (1938), 
31 B. W. O. 0. 860. 

3954e. Acceptance of costs — Appeal as to 
quantum.] — An injured workman was 
awarded a weekly payment by way of com- 
pensation, & costs. The costs were duly 
taxed & paid. The workman then sought 
to appeal against the quantum of the award : 
— Held : the award was indivisible &, having 
approbated it by accepting costs, the work- 
man could not then reprobate it by appealing 
against the quantum. 

Per Greene, L. J. : The workman appro- 
bated the award as soon as he proceeded to 
taxation. — Jonhs v. Smith, [1936] 1 All E. R. 
661 ; 80 Sol. Jo. 287 ; 29 B. W. C. C. 75, 
C. A. 

Annotation; — Folld. Lissenden v. Bosch (C. A. V.), Ltd. 
(1938), 31 B. W. 0. C. 401. 

8961a. ♦] — Ex parte application on be- 

* half of the workman for extension of time 

# within which to serve notice of appeal 

granted on the ground that the county ct. 
judge had not furnished appot. with a copy 
of his notes within the time given for appeal- 
ing, though requested to do so. — G ilbert v . 
Coles (No. 1) (1931), 24 B. W. 0. O. 872, C. A. 

3963a. Mistake.] — An application for leave 

to extend the time for service of notice of 
appeal on the ground of mistake under the 
rules dismissed. — B rown v . Birch Bros., 
Ltd. (1929), 22 B. W. C. C. 404, 0. A. 

3963b. Receipt of ex gratia payment.] — An 

application for leave to extend the time for 
appealing against an order made in 1924 
ending the weekly payments dismissed, the 
workman having in the meantime received 
from the employer a sum expressed to be 
paid ex gratia, — Holden v, Massey (1929), 
22 B. W. C. C. 507, C. A. 

3967. Add. Citations 96 L. J. K. B. 254 ; 20 
B. W. C. C. 198. 

3968a. Application to Court of Appeal for leave — 
Applicant not previously suing as poor person.] 

— Practice Note (1934), 27 B. W. C. C. 418. 

3969a. .] — An infant workman having ob- 

tained an award, the employer appealed. 
Pending the appeal the employer agreed to 
withdraw the appeal, provided a lump sum 
was accepted by those acting on behalf of 
the infant : — Held : the proper order wae 
to remit the case to the county ct. judge 
to consider the sufficiency of the amount 
offered in view of the chances of appeal being 
successful, & on the approval of the judge 
being given, the appeal should s^and dis- 
missed with liberty to apply. — M arshall v. 
Kiddle (1927), 20 B. W. C. 0. 614, 0. A. 

3969b. .] — In a proper case pending the 

hearing of an appeal the Ct. of Appeal will 
approve the terms of a lump sum settlement 
of a question as to the . extent of an em- 
ployers liability to an infant workman. — 
Seaman v. Ingram ( J. G.) & Son, Ltd. (1929), 
22 B. W. 0. C. 393, C. A. 

8969c. Remission of compromise to registrar for 
registration.] — Knight v. Skinner (1928), 21 
B. W. 0. 0. 368. 
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8969d. .]— -Baber t>. Ford (1988), 31 B. W. 

O. 0. 188, C. A. 

8976a. .] — Davis v. London, Midland A 

Scottish Ry. Co., No. 3932a, ante. 

8976b. .} — Byrne v . Evans Lifts, Ltd., 

No. 3892a, ante . 

8976c. .] — Meakin v. Lomas, No. 8927c, ante. 

t I. Other Cases. 

3977a. Death of applicant before appeal heard — 
Judgment given In lgnoranoe of death.] — A 

widow of a deceased workman was refused 
compensation by the comity ct. judge. She 
appealed, but died five days before the hear- 
ing of the appeal. The appeal was however 
heard, the ct. being unaware of her death, 
A on Oct. 25, 1934, the appeal was allowed. 
The case was sent back to the county ct. 
judge to assess the amount of compensation 
payable to her & her four children. On a 
motion by the employers to set aside or strike 
out the judgment of the Ct. of Appeal : — 
Held : the judgment of the Ct. of Appeal was 
a nullity A the award of the county ct. judge 
must stand, A the parties must take such 
proceedings as they might be advised. — 
Pattenden v. McIntosh (No. 2) (1934), 27 
B. W. C. C. 494, C. A. 

8978a. Remission to medical referee — To explain 
certificate.] — A workman had been certified 
by the medical referee as not suffering from 
miner’s nystagmus, but upon a subsequent 
recurrence of the disease was certified to be so 
suffering by a certifying surgeon ut a date 
after the medical referee’s report. The House 
of lords remitted the case to the medical 
referee as to the meaning of his report as it 
was doubtful whether he had considered the 
possibility of a recrudescence as a result of 
the original attack. — P enrikyber Naviga- 
tion Colliery Co„ Ltd. v. Edwards, [1932] 
W. N. 70 ; 173 L. T. Jo. 201 ; 73 L. Jo. 273, 
H. L. ; subsequent proceedings , [1933] A. C. 28, 
H. L. 

8981. Add. Annotations : — Refd. Middleton Estate 
A Colliery Co. v. Finan (1920), 20 B. W. C. C. 
207 ; Vickers v. Miners, Thames Steam Tug 
A Lighterage Co. v. Ingram (1927), 96 L. J. 
K. B. 490. 

3981a. .] — Employers applied by way 

of review that a weekly payment payable to 
a workman might be ended or diminished. 
The county ct. judge made an award diminish- 
ing the weekly payment but ordering the 
employers to pay the costs. The employers 
appealed from so much of the award as 
related to costs : — Held : the judge has an 
unfettered discretion in the matter of costs, 
A there was no evidence in this case that the 
discretion had not been exercised judicially. — 
Co-operative Wholesale Society, Ltd. 
v. Lally (1930), 23 B. W. O. C. 518, C. A. 

Annotation : — Difltd. Williams v. Dorothea Slate Quarry Co* 
(1930), 29 B. W. C. C. 174. 

3988. Add. Annotation : — Refd. Middleton Estate 
A Colliery Co. v. Finan (1920), 20 B. W. C. C. 
207. 

8988a. — - .] — Ruddy t>. London, Midland 

A Scottish Ry., No. 2823a, ante . 


8990. Add. Annotation: — As to { 1) Refd. Vickers 
v. Miners, Thames Steam Tug A Lighterage 
Co. v. Ingram (1927), 90 L. J. K. B. 490. 

8998a. Denial of liability.] — A workman 

having been injured by accident, his employers 
applied for a reference to a medical referee 
under Workmen’s Compensation Act, 1925 
(c. 84), 8. 19, on the ground that there was 
a dispute as to whether he was fit for his 
employment & as to whether any incapacity 
from which he might be suffering was due 
to the accident. Four days later the work- 
man filed an objection to the reference on the 
ground that, as the employers were refusing 
to admit that the accident arose out of A 
in the course of the employment, the matter 
should be dealt with oy arbn. A not by 
reference. On the same day he filed his 
appln. for arbn. The sheriff-clerk allowed 
the reference to the medical referee A his 
decision was not appealed from. The 
employers filed an answer to the workman’s 
appln. for arbn., in which they objected to 
the arbn. proceedings on the ground that the 
matter had already been referred to a 
medical referee, A further alleged that the 
workman was not entitled to any compensa- 
tion because the accident had not arisen out 
of A in the course of the employment. The 
medical referee reported that the workman 
was partially incapacitated. A two days later 
the parties arrived at an agreement for 
settlement. On argument as to the costB the 
sheriff -substitute held that the workman’s 
appln. for arbn. was premature, unwarranted 
A unnecessary, A while awarding no costs 
on the reference to the medical referee, gave 
the costs of the alleged abortive arbn. pro- 
ceedings to the employers. On appeal it was 
held by the Second Division of the Ot. of 
Session that the sheriff-substitute was wrong 
in depriving the workman of the costs of the 
arbn. proceedings on the ground stated by 
him, A remitted the question of costs to him 
for further argument. The employers 
appealed : — Held : the medical referee having 
no power to decide whether the accident arose 
out of or in the course of the employment, 
it was perfectly proper for the workman to 
take the earliest opportunity of getting that 
point determined by arbn., A was entitled 
to act as he had done. — Barr A Higgins, 
Ltd. v. Green (1928), 98 L. J. P. C. 17 ; 140 
L. T. 441 ; 21 B. W. C. C. 439, H. L. 

3095a. .] — A workman alleged that on Jan. 19, 

1933, he was injured by accident arising out 
of A in the course of his employment. He 
was away from work from Mar. 2 to June 19, 
1933. From June 19, 1933, to Dec. 1, 1934, 
he continued at his old work. He alleged 
that he had to cease work on Dec. I, 1934, 
on account of the injury sustained on 
Jan. 19, 1933, A claimed compensation from 
Dec. 1, 1934, only. It was agreed between 
the parties at the arbn. that the three issues 
to be tried by the county ct. judge were : 
(1) Was there au accident ? (2) Did it cause 

an injury at the time ? (3) Was the work- 

man’s condition at the date of the arbn. due 
to that accident ? The judge found for the 
workman on the first two issues A for the 
employer on the third issue, but awarded 
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compensation to the workman for the period 
from Mar. 2 to June 19, 1933, & ordered each 
side to pay their own costs. The employers 
appealed : — Held : in so far as the award 
was given in favour of the workman, it 
was given on a matter that had never been 
submitted to arbn. by him & was bad, & the 
employers having therefore been wholly 
successful in the arbn., there was no ground 
for depriving them of their costs. Appeal 
allowed. — Williams v. Dorothea Slate 
Quarry Co., Ltd. (1936), 29 B. W. C. C. 
174, C. A. 

4*009. Add. Annotation : — Refd. Campbell v . Poliak* 
[1927] A. C. 732. 

40i2a. Employer ordered to pay costs.] — 

Sidney Lee (Exeter), Ltd. v . James, No. 
3546a, ante. 

4013. Add. Annotation: — Refd. Middleton Estate 
& Colliery Co. v. Finan (1920), 20 B. W. 0. C. 
207. 

4014a. .] — On an application to review weekly 

payments the employers received a letter 
from the workmans solrs., asking what was 
the exact amount of diminution they claimed, 
& replied that they intended to ask for a 
reduction of the 1 6s. a week to 2s. Qd. a week 
or to such other sum as the ct. should hold 
, proper. The county ct. judge reduced the 
weekly payment to 10s. & ordered the 

employers to pay the costs: — Held: on 
the correct reading of the letter stating the 
diminution claimed the employers were 
successful on the award given, & the order 
as to costs should be set aside, &, by consent 
of the employers, each party was ordered 
to pay their own costs. — Middleton Estate 
& Colliery Co., Ltd. v. Finan (1920), 20 

B. W. 0. 0. 207, C. A. 

4014b. .] — It is not a judicial exercise of 

discretion for the county ct. judge to order 
the employers to pay the costs of proceedings 
for review in which they have been successful 
in obtaining a reduction of the weekly pay- 
ments. On appeal the Ct. of Appeal ordered 
that the costs of the arbn. should be paid 
by the workman. — Greaves (J. W.) & Sons, 
Ltd. v. Roberts (1929), 22 B. W. C. C. 401, 

C, A. 

4014c. Ambiguous answer by workman — 

Workman to pay costs.] — Employers asked 
for termination or diminution of a weekly 
payment to a workman on the ground that 
ne was fit to resume work. The workman 
ut in an answer in which he admitted that 
e was fit for light work, but alleged that 
the employers had neglected to provide any 
light work. He also said that he was pre- 
pared to accept such reduced compensation 
as might be found to be half the difference 
between his average pre-accident earnings 
& the average weekly amount he could earn 
at such light work as might be available for 
him. The county ct. judge made an award 
diminishing the weekly payment, & giving 
the costs to the employers on the ground that 


they had succeeded on the main issue, the 
answer being ambiguous, & leaving it open 
to the workman to argue at the hearing that 
his labour was an “ odd lot ” & that he was, 
therefore, entitled to resist any reduction. 
The workman appealed on the ground that 
the county ct. Judge had failed to exercise 
judicially his discretion as to costs : — Held : 
the county ct. judge had not violated, any 
principle of law in exercising his discretion 
as to costs. Appeal dismissed. — Midland 
Employers’ Mutual Assurance, Ltd. v. 
Lewis (1930), 23 B. W. O. C. 192, 0. A. 

4019. Add. Annotation : — Consd. Campbell v. 
Poliak, [1927] A. 0. 732. 

4032a. Workman’s expenses in getting to medical 
referee’s house.] — The ct. has no power to 
make an order that a workman, who is 
ordered to attend before a medical referee 
to determine whether he is entitled to con- 
tinue in the receipt of a weekly payment for 
compensation, shall be paid a sum for his 
expenses in getting to the medical referee’s 

. house. — Richards v. United National 

Collieries, Ltd. (1927), 96 L. J. K. B. 710 ; 
137 L. T. 467 ; 71 Sol. Jo. 490 ; 20 B. W. 0. C, 
405, 0. A. 

4034a. Taxing fee — Liability of workman to refund 
to employers.] — Notwithstanding Workmen’s 
Compensation Act, 1926 (c. 84), Sched. I. (12), 
where a workman has brought unsuccessful 
proceedings against his employers, & has 
been ordered to pay their costs, he may also 
be made to refund to them the taxing fee 
which they have paid for having those costs 
taxed. — Elwell v. Crane Foundry Co. 
[1929] 1 K. B. 88 ; 97 L. J. K. B. 041 ; 139 
L. T. 300, C. A. 

4036a. Decision of registrar as to quantum — Appeal 
to judge — No jurisdiction to review.] — In the 

taxation of costs the County Ct. Rules & the 
Workmen’s Compensation Rules give a dis- 
cretion to the registrar of the county ct. 
which cannot be interfered with by the 
county ct. judge on a question of amount 
when the discretion is otherwise properly 
exercised. A bill of costs in a case under the 
Workmen’s Compensation Act included fees 
paid to three medical witnesses, two for £8 8s. 
each & one for £10 10s. On taxation the 
registrar reduced the fee to be allowed to 
each of those witnesses to £3 3s., stating that 
he did so in the exercise of his discretion & 
after careful consideration of the relevant 
circumstances. On the hearing of an applica- 
tion to review, the county ct. judge increased 
the allowance for each of the three witnesses 
to £7 7s. On appeal : — Held : the county 
ct. judge had no jurisdiction to interfere 
with the discretion of the registrar in fixing 
the quantum of allowance for the medical 
witnesses. — White v. Altrincham Urban 
District Council, [1936] 2 K. B. 138 ; [1936] 
1 All E. R. 923 ; 106 L. J. K. B. 300 ; 164 
L. T. 650; 62 T. L. R. 441 ; 80 Sol. Jo. 365 ; 
29 B. W. C. C. 105, C. A. 


PART XIV. SECT. 24. SUB-SECT. 1, — J. 
•k. Remit to medical referee — Fee of 

liable ft? paymen^^o^^tier^e ^nnder 
Workmen's Compensation Act, 1983 
(o. 42), s. 25 (1), is the person applying 
for registration at the time when the 
remit to the medical referee Is made. — 


Easton v. Niddrie & Benhab Goal 
Oo., Ltd., U9271 S. C. 3 ; 20 B. W. C. C. 
652. — SCOT. 

PART XIV. SECT. 24, SUB-SECT. 1.— 
K. 

si* Set-off — Costs of separate decrees. 1 
— Held: as both decrees were steps 
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In the statutory adjustment of lia- 
bility for compensation in respect of 
the same accident, & therefore partes 
efusdem negotii, the employers should 
not he deprived of their right to set 
oil the one decree tor expenses against 
the other. — Byrne v. Baird & Co„ 
[1929] S. C. (Ot. of Sess.) 624. — SOOT. 
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4042a. .] — Knight v. Skinner (1928), 21 

344 » 0. A. ; subsequent proceedings , 

, 21 B. W. 0. 0. 368, C. A. 

4042b. .] — Evans v . Uriguayo S.S. Owners 

(1930), 23 B. W. O. 0. 227, O. A. 

4042c. .] — Emslby v . Haggas (J.) & Co., 

I^TD. (1931), 24 B. W. C. 0. 243, C. A. 

4042(1. .] — Barlow v . Pacific Steam Navi- 

gation Co. (1930), 23 B. W. C. 0. 228, C. A. 

4043a. Stay ot order pending application to Poor 
Persons Committee.] — Thomas Allen, Ltd. 
v. Hagger (No. 2) (1931), 24 B. W. C. 0. 

375, C. A. 

4045a. .] — Dawson v . Agwi Petro- 

leum Corpn., Ltd. (1934), 27 B. W. 0. C. 

375, C. A. 

4055a. Owing to subsequent decision ol 

appellate court.]— -Where a county ct. judge’s 
award was according to the law as interpreted 
at the date of the hearing, but such inter- 
pretation, owing to a subsequent decision 
of the House of Lords, was proved since to 
have been wrong : — Held : his order giving 
costs to the successful workman must be set 
aside, & applts, the employers, must have 
their costs both in tbe county ct. & in the Ct. of 
Appeal. — Akers v. London & North East- 
ern By. Co. (1920), 20 B. W. 0. C. 195, 0. A. 

4063. Add. Annotation $ : — Distd. Marrison v. Bell, 
[1939] 2 K. B. 187. Retd. Lind v . Johnson, 
[1937] 4 All E. R. 201. 

4063a. .] — Pltf., a farm bailiff, was 

injured in a collision between his employer’s 
van, which he was driving, & a raotoi lorry 
owned by deft. Deft, admitted the negli- 
gence of his driver, but relied upon 1925 Act, 
s. 30, alleging that pltf. had received com- 
pensation under that Act, & was debarred 
from recovering damages. Pltf. was, in 
fact, paid full wages all the time he was off 
work, & made no claim for compensation. 
Borne time after his return to work, however, 
he signed the usual form of receipt in respect 
of each week he was off work, the receipt 
stating that he had received compensation 
at the rate of 30s. per week. The employer 
in fact never received from the insurance co. 
any sum in respect of the compensation, & 
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pltf. received only his full wages as stated 
above : — -Held : pltf. had received wages 
only, & not compensation, So no question 
arose under sect. 30. Pltf. was entitled to 
recover in this action. — Lind v. Johnson, 
[1937] 4 All E. R. 201 ; 168 L. T. 376 ; 54 
T. L. R. 95 ; 81 Sol. Jo. 1023 ; 30 B. W. 0. 0. 
457. 

4067. Add. Annotations : — Gonad. Kinneil Canne, 
So Coking Coal Co. v. Sneddon (or Waddell )1 
[1931] A. C. 575 ; Avery v. London So North 
Eastern Ry. Co., [1937] 2 All E, R. 777 ; 
Taylor v. Arrol So Co., Ltd., [1937] 1 All E. R. 
058 ; Burke So Unsworth v. Elder Dempster 
Lines, Ltd., [1939] 3 All E. R. 339 ; Perkins 
v . Stevenson So Sons, Ltd., [1939] 3 All E. R. 
697 ; Bel-wood v. Towneley Coal Co., [1939] 
2 All E. R. 132. 

4067a. .] — Pltf., a workman in the 

employ of defts., met with an accident on 
Sept. 17, 1937, in the course of his employ- 
ment, So applied for, So was paid, compensa- 
tion under Workmen’s Compensation Act, 
1925, until Oct. 1938, by which date he had 
recovered from his injuries. On Mar. 21, 
1938, he issued a writ claiming damages for 
negligence, So for breach of statutory duty, 
alternatively, compensation under Employer’s 
Liability Act, &, in the further alternative, 
compensation under Workmen’s Compensa- 
tion Act. On Nov. 10, 1937, pltf.’B solrs. 
wrote informing defts. that the payments 
which were being made were received without 
prejudice to pltf.’s common law rights. 
Defts. replied that pltf.’s common law rights 
were barred as he had already made his 
election. It was contended that there could 
be inferred from the correspondence & the 
conduct of the parties an agreement that 
the payments received by tbe workman 
should be without prejudice to his common 
law rights : — Held : ( 1 ) it was not possible 
to infer such an agreement between the 
parties ; (2) the employer had paid full 

compensation under Workmen’s Compensa- 
tion Act, 1925, So was therefore not liable to 
a claim for damages at common law by 
reason of the provisions of sect. 29 (1), that 
the employer shall not be liable both inde- 


PART XIV. SECT. 24, SUB-SECT. 1.— 
P. 

am. Remission to arbitrator on appeal 
— Power of arbitrator as to costs .] — An 
arbitrator, after a proof, decided 
against the workman, & found the 
employers entitled to expenses. In a 
stated case the question of law was 
whether the arbitrator was entitled, 
on the facts found proved, to decide 
against the workman. The ct. 
answered the question of law in the 
negative, & remitted the case to the 
arbitrator. The arbitrator refused a 
motion by the workman for the ex- 
penses of the proof, on the around that 
he had already awarded them to the 
employers & could not recall his own 
award : — Held : the effect of the 
answer to the question of law was to 
recall the interlocator of the arbitrator 
on the merits, that the award of 
expenses being merely ancillary fell 
with it, &, accordingly, it was now 
open to tbe arbitrator to reconsider 
the question of the expenses of the 

S roof. — Morton v David Colville & 
onb, [1931] 8. C. 234 ; 24 B. W. O. O. 
Sapp. 10.*— SCOT. 

•n. Fee of court for recording memo- 
randum — Payable by employer only — 
Validity of Act of Sederunt. J— The fee 


of 10s. prescribed by the Act of 
Sederunt of July 10, 1929, for examining 
& recording a memorandum of agree* 
ment is a ** tee ot ct.” within the 
meaning of sect. 40 ot Sheriff Ots. 
(Scotland) Act, 1907, & the further 

S revision in the Act of Sederunt that 
ie fee is payable bv the employer 
whether the memorandum is presented 
by him or by the workman does not 
make it ultra vires. — C arron Co. v. 
Thom (1931). 24 B, W. C. C. 245, H. L. 
•—SCOT. 

PART XIV. SECT. 24, SUB-SECT. 2.— 
B. 

4062 i. Jurisdiction to vary order as 
to costs — Judgment specifically dealing 
with costs.] — An award was mad© by 
an arbitrator under Workmen’s Com- 
pensation Act, 1910, in favour ot a 
workman who was allowed a certain 
weekly payment Sc the costs of the 
arbitration. From this award the 
workman appealed. & that appeal was 
dismissed with costs. Subsequently 
an application was made on benalf of 
reap. employer for an order that the 
costs incurred by him in the appeal 
should be made costs in the arbitra- 
tion : — Held : although the order asked 
for might have been made on the 
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hearing of the appeal, the Ct. had now 
no jurisdiction to make it. — Lauer 
v. Briggs (1928), 28 8. R. N. 8. W. 
389 ; 45 N. 8. W. W. N. 110.— A US. 


PART XIV. SECT. 25, SUB-SECT. 1.— 
A. 

t i. The fact that pltf., 

who was suing in Admlty. lor damages 
resulting from a collision which caused 
the death of her husband, had accepted 
benefits under Workmen’s Compensa- 
tion Act :~Held : not to bar her, 
under the principle of election, from 
proceeding against the ship. — Dags* 
LAND V. 8.8. Catala, (1927] 4 D. L. R. 
420: [1927] 3 W. W. R. 97; 38 

B. C. R. 440 ; revsd. sub nom. The 
Catalan. Dagsland, [1928] 3 D. L. R. 
334 ; Ex. C. R. 83.— CAN. 


r {. .] — a workman who 

has suffered injury owing to the 
negligence of his employer is not 
debarred by Workers' Compensation 
Act, 1920, s. 63, from bringing an 
aotlon at common law against his 
employer to recover damages for the 
injury so sustained unless he has made 
a claim under the Act Sc obtained a 
decision thereon. — Connell v. Union 
Steamship Co. (1028), 28 8. R. N. 8. W. 
242 ; 45 N. S. W. W. N. 62.— AUS. 
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pendently of & also under the Act. — Perkins 
v. Stevenson & Sons, Ltd., [1939] 3 All 
E. R. 697 ; 101 L. T. 149 ; 55 T. L. B. 1000 f 
83 Sol. Jo. 655, C. A. 

4068. Add. Citation .*—96 L. J. K. B. 268. 

Add, Annotation : — Consd. Kirmeil Oannel & 
Coking Coal Co. v. Sneddon (or Waddell), 
[1913] A. C. 575 ; Perkins v. Stevenson & 
Sons, Ltd., [1939] 3 All E. B. 697. Retd. 
Rudd v. Elder Dempster & Co., [1933] 1 
K. B. 560 ; Burke & Unsworth v. Elder 
Dempster Lines, Ltd., [1939] 3 All E. B. 
339 ; Selwood v. Towneley Coal & Fireclay 
Oo., [1939] 2 All E. B. 132. 

4068a. Adjournment of compensation 

proceedings — Pending action by widow under 
Fatal Accidents Act.] — A workman met with 
a fatal accident. A claim under 1925 Act 
was made by two infant dependants. The 
widow, acting under advice, stated that she 
proposed to take proceedings in another ct. 
to recover damages in respect of her husband’s 
death, but declined to make or give up any 
claim to compensation under the Act. The 
county ct. judge, acting under Workmen’s 
/ Compensation Rules, 1926, r. 4 (2), then made 
an order joining the widow as resp. to the 
arbn. proceedings, stating that the order 
• was made without prejudice to her right to 
proceed under Fatal Acci lents Act or to 
claim compensation under the Act. The 
employers contended that by reason of the 
above matters the widow was barred from 
bringing an action under Fatal Accidents 
Act, she having elected to proceed under the 
Workmen’s Compensation Act : — Held : 

(1) the widow had not in law or in fact 
exercised an option to claim compensation 
under Workmen’s Compensation Act ; (2) it 
was open to the widow to bring proceedings 
under Fatal Accidents Act, & for the children 
at the same time to proceed under Work- 
men’s Compensation Act ; (3) the provisions 
of 1925 Act, s. 8 (3) (ii), do not make such 
proceedings impossible, in that, in such a case, 
it would be impossible to make a proper 
award of compensation in respect of the 
children under the sect. — Taylor v. Arrol 
(Sir William) & Co., Ltd., [1937] 1 All E. B. 
658 ; 150 L. T. 342 ; 81 Sol. Jo. 139 ; 30 
B. W. C. C. 30. 

4068b. — Receipt of payments.] — Pltf., a 

surface hand employed by defts., met with 
an accident , in consequence of which he was 
removed to hospital, where he remained for 
some months. While he was there defts. 
each week sent him money, which he received 
knowing that they had sent it as representing 
half his wages & as compensation under the 
Workmen’s Compensation Act. After hav- 
ing received these weekly payments for some 
time, &, while still gravely incapacitated, he, 
acting under legal advice, informed defts. 
that me did not wish to receive any further 
compensation, & shortly afterwards he made 
a claim at common law against them for 
damages for negligence causing the injuries 
which he had suffered & for breach of statu- 
tory duty. There was no evidence that pltf. 
at any time made a claim to receive com- 
pensation, neither was there any evidence 
that he knew what had caused his injuries 
or any of the facts which were subsequently 
investigated, beyond *ihe fact that ne was 


crushed by a tub : — Held : the fact that in 
the present case no claim for compensation 
had been made by the workman was not 
sufficient to distinguish it from Perkins v. 
Stevenson , [1939] 8 All E. B. 097 ; Digest 
Supp. Following that decision, the ct. there- 
fore held that as the employer had paid com- 
pensation under the Act, he was not liable to 
a claim for damages at common law. — 
Selwood v. Towneley Coal & Fireclay 
Co., Ltd., [1939] 4 Ail E. R. 84 ; 101 L. T. 
323 ; 56 T. L. R. 0 ; 83 Sol. Jo. 780, C. A. 

4008c. .]-^-On Mar. 8, 1938, the two 

pltfs. were injured in the course of their 
employment, & such injury was admittedly 
due to a breach of statutory duty by defts. 
From Mar. 18, 1938, until Aug. 12, 1988, in 
the case of the first pltf., & until Aug. 19, 
1938, in the case of the second pltf., work- 
men’s compensation at the appropriate rate 
was paid to both pltfs. without any reserva- 
tion by them, & from those dates down to the 
date of trial they had continued to receive 
the same amounts of compensation but in 

* their receipts for such compensation they 

‘ added the words “ without prejudice.” At 
no time did they make any other reservation 
of their rights, either to the clerk paying 
them the compensation or to anyone else 
acting on behalf of deft. co. It was proved 
that the first pltf. by the end of July became 
aware that he had to elect betweeh receiving 
workmen’s compensation & suing in an action 
for damages, & that the second pltf. had no 
such knowledge at the time he first signed the 
receipt “ without prejudice ” : — Held : (1) in 
the case of the first pltf., the receipt of com- 
pensation without any reservation & with 
knowledge of his right to elect was an election 
to accept workmen’s compensation, & he 
could not succeed in an action for damages ; 
(2) the mere addition of the words “ without 
prejudice ” to the receipt was not a sufficient 
reservation of the rights of pltfs. to prevent 
such receipt being an election to receive 
workmen’s compensation, & for that reason 
the second pltf. could not recover ; (3) the 
mere receipt of workmen’s compensation 
does not amount to an election. It must 
also be shown that the person accepting such 
compensation is aware of his right to claim 
damages ; (4) following Selwood v. Towneley 
Coal & Fireclay Co., Ltd., the provision in 
the Workmen’s Compensation Act, 1925, 
s. 29 (1), that the employers shall not be 
liable to pay compensation both under & 
independently of the Act does not provide a 
separate obstacle against recovery by the 
workman. The whole of the sect, must be 
read together, & it all relates to the one 
question of election ; (5) when what appears 
to be an unequivocal act on the p|trt of the 
workman is proved, then the onus is upon the 
workman to satisfy the ct. that the circum- 
stances in which this seemingly unequivocal 
act took place were such as to render it not 
a binding election on his part. — Burke & 
Unsworth v. Elder Dempster Lines, Ltd., 
[1939] 3 All E. B. 339. 

40684. Claim for compensation by stepson — 

— Right to widow to common law remedy.] — 
After an action of damages tinder the common 
law of Scotland had been brought against 
a colliery oo. by the widow of a miner who 
had been killed in the pit, on behalf of herself 
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& children, a stepson of deceased, who had 
no claim at common law, presented an 
application for compensation under 1925 
Act. In that process the co. paid into ot. 
the maximum amount payable under the 
Act, A the arbitrator awarded the stepson 
compensation. In their defences to the 
common law action the co. pleaded that the 
defenders having paid into ct. the maximum 
compensation payable under 1925 Act, & 
not being liable to proceedings independently 
of said Act, the present action was incom- 
petent ! — Held : the option of the widow 
either to claim compensation under the Act 
or to take proceedings independently of it 
could not be defeated by the arbn. proceed- 
ings taken by the stepson, & the action was 
competent. — Kinnbil Cannrl & Coking 
Coal Co., Ltd. v. Sneddon (or Waddell), 
[1931] A. 0. 675 ; 100 L. J. P. 0. 113 ; 145 
L. T. 289 ; 47 T. L. R. 380 ; 76 Sol. Jo. 295 ; 
24 B. W. C. C. 181, H. L. ; affg ., 8. C. sub 
nom . Waddell v. Kinneil Cannel & Coking 
Coal Co., Ltd. (1930), 23 B. W. C. 0. 507. 

Annotations:— Consd. Taylor v. Arrol & Go., [1937] 1 All 
E. R. 658 ; Burke Sc Unsworth v. Elder Dempster Lines, 
Ltd., [1939] 3 All E. R. 339 ; Perkins v. Stevenson & 
Sons, Ltd., [1939] 3 All E. R. 697. Refd. Avery v. London 
& North Eastern Ry. Co., [1938] A. C. 606. 

4070. Add. Annotations : — Consd. Murray v. 
Schwachman, Ltd., [1937] 2 All E. R. 68. 
Refd. Higgins v. Harrison (1932), 25 B. W. 
C. C. 113. 

4071. Add. Annotations : — tfbtd. & Distd. M‘Caf- 
ferty v. MacAndrews & Co., [1930] A. 0. 599. 
Consd. Rudd v. Elder Dempster & Co., [1933] 
1 K. B. 500. Refd. Higgins v. Harrison 

(1932), 25 B. W. C. C. 113 ; Selwood v. 
Towneley Coal A Fireclay Co., [1939J 2 
All E. R. 132. 

4071a. Action for breach of statutory duty.] — An 
infant workgirl lost the ring finger of her right 
hand by accident arising out of & in the 
course of her employment. She received 
compensation under the Workmen’s Com- 

S ensation Act for a time, & then accepted £20 
l purported settlement on the promise by 
the employer to re-employ her. No memo- 
randum of this agreement was recorded. 
She worked at this employment for five years 
when, by reason of trade conditions, she was 
discharged. She then commenced an action 
against the employer for damages for personal 
injuries resultant from the employer’s alleged 
breach of statutory duty to fence the machine. 
The action was tried by a judge alone who 
found that the injury had been caused by 
the employer’s breach of statutory duty to 
fence, & that there was no contributory 
negligence on the part of pltf. He, however, 
also round, having regard to the fact that the 
infant had received employment for five 
years after her accident under the agreement, 
that the agreement to accept compensation, 
though not registered, was for her benefit & 
therefore binding, with the result that the 
action was barred by sect. 29 of the Act 
The infant appealed : — Held : without de- 
ciding whether the agreement was for the 
infant’s benefit or whether further proceed- 
ings might be taken under Workmen’s Com- 
pensation Act, the action for breach of 
statutory duty failed because, on the 
evidence, the machine was not a dangerous 
machine within Factory A Workshop Act, 
19N&1 (c. 22), s. 10, A therefore there was no 


duty on the employer to fence it. Further, 
on the evidence, the accident was caused by 
the negligence of pltf. which was a complete 
defence to the action even if such negligence 
had only been of a contributory character. — 
Higgins v. Harrison (1932), 26 B. W. C. 0. 
113,0. A. 

Annotations : — Consd. Loohgelly Iron & Coal Co. v. M'Mullan, 
[1934] A. O. 1 ; Walker v. BJetohley Elettons. Ltd.. [19371 
1 All E. R. 170. Reid. Rudd v. Elder Dempster & Oo., 
[1933] 1 K. B. 500. 

4071b. Negligence or wilful act of employer 

or person for whom employer responsible — 
Whether necessary.] — In the absence of any 
personal negligence or wilful act of the em- 
ployer or of some one for whose act or 
default the employer is responsible, Work- 
men’s Compensation Act, 1925 (c. 84), s. 29, 
relieves the employer from liability in an 
action at common law for injury sustained 
by a workman in his employment, as the 
result of an accident arising out of & in the 
course of the employment through breach 
of a statutory obligation imposed on the 
employer for the workman’s benefit. — Rudd 
v. Elder Dempster & Co., Ltd., [1933] 1 
K. B. 500 ; 102 L. J. K. B. 276 ; 148 L. T. 
337 ; 49 T. L. R. 202 ; 25 B. W. 0. C. 482, 0. A. ; 
on appeal , [1934] A. C. 244, H. L. 

Annotations : — Overd. Lochgelly Iron & Coal Co. v. M'Mullan, 
[1934] A. C. 1. Consd. Wheeler v. New Merton Board Mills. 
Ltd.. [1933] 2 K. B. 069. Refd. Flower v. Ebbw Vale 
Steel Iron k Goal Go.. [1934] 2 K. B. 132 ; Wilsons Sc 
Glyde Coal Go. v. English, 11937] 3 All E. R. 028. 

4071c. .]— Sect. 29 (1) of 1925 Act 

does not preclude an action at common law 
against employers for breach of a statutory 
duty on their part or on the part of some 
person for whose act or default they are 
responsible. — Loohgellv Iron A Coal Co., 
Ltd. v. M‘Mullan, [1934] A. 0. 1 ; 102 L. J. 
P. C. 123 ; 149 L. T. 520 ; 49 T. L. R. 566 ; 
77 Sol. Jo. 639 ; 20 B. W. C. C. 403, H. L. 

Annotations : — Consd. Flower v . Ebbw Vale Steel, Iron & Goal 
Co., [1936] A. C. 206. Refd. Knott v. London County 
Council, [1934] 1 K. B. 126 : Wheeler v. New Merton 
Board Mills, Ltd., [1933] 2 K. B. 609 ; Hannaford v. May, 
[1935] 2 K. B. 385 ; Bailey v. Geddos, [1937] 3 All K. ft. 
671 ; Marshall v. London Passenger Transport Board, 
[1036] 3 All E. R. 83; Wilsons & Clyde Goal Oo. v. 
English, [1937] 3 All E. R. 628 ; Caswell v. Powell Duffryu 
Associated Collieries, Ltd., [1939] 3 All E. R. 722 ; Rad* 
cliiTe r. Kibble Motor Services, Ltd., [1939] A. C. 216. 

4071d. What amounts to.] — Defts. in- 

stalled in their factory as part of the plant 
with the intention that it should be used by 
their employees a dangerous machine which 
was not fenced or guarded as required by 
Factory & Workshop Act, 1901 (c. 22). 
Owing to the condition of the machine pltf., 
a workman in the employment of defts., was 
injured by it in the course of his work. It 
was found that it was not by the negligence 
of defts. but of their foreman that the 
machine had been allowed to be used in the 
condition in which it was at the time of the 
accident : — Held : the defence of volenti non 
fit injuria had no validity against an action 
based on breach of statutory duty ; & further, 
pltf.’s injury was caused by the “ wilful 
act ” of defts. within sect. 29 (1) of 1925 
Act, A defts. were therefore not protected 
by that sect, from liability to pltf. indepen- 
dent of the Act. 

Defts. appealed, & contended that the 
maxim volenti non fit injuria was a defence 
to the action : — Held : the defence of volenti 
non fit injuria was no answer to a claim made 
by a workman against his employer for injury 
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caused through a breach by the employer of 
a duty imposed upon him by statute. — 
Wheeler v. New Merton Board Mills, 
Ltd., [1933] 2 K. B. 669 ; 103 L. J. K. B. 17 ; 
149 L. T. 687 ; 49 T. L. R. 574 ; 26 B. W. 
C. 0. 230, C. A. 

Annotation : — Retd. Flower v. Ebbw Vale Steel, Iron & 
Coal Co., [1934] 2 K. B. 132. 

4072. Add. Annotation : — Refd. Selwood v. Towne- 
ley Coal & Fireclay Co., [1939] 2 All E. R. 
132. 

4072a. Appeal from order on question of law.] 

— Held: (1) an appeal lies (in Scotland by 
means of a reclaiming note) from an order 
of the ct. in the action assessing compensation 
under 1926 Act, s. 29 (2), but on the same 
principle as if the proceedings had been by 
arbn., namely, that the determination is 
final as to fact, but is open to review as to 
law ; (2) upon the construction of 1926 

Act, s. 29 (2), in conjunction with 1925 Act, 
s. 14 (1), the expression “within the time 
hereinbefore limited for taking proceedings 
undfcr this Act ” does not mean that the 
action must be brought within six months 
from the occurrence of the accident, but 
means that the claim must be made within 
the six months as a condition of taking pro- 
• ceedings for the recovery of compensation ; 
if the conditions of sect. l«t (1) are complied 
with the Act imposes no limit of time within 
which the action must be brought. — 
M'Cafferty v. Mac Andrews & Co., Ltd., 
[1930] A. C. 699 ; 99 L. J. P. C. 145 ; 143 
. L. T. 082 ; 40 T. L. R. 659 ; 23 B. W. C. C. 
286, H. L. 


4076. Add, Annotations: — As to (1) Distd. Adair v. 
Colville (1926), 20 B. W. 0. C. 702. Refd. 
Delahunt v. Moody (1927), 21 B. W. C. C. 
588 ; Selwood v. Towneley Coal Co., [1939] 

2 All E. R. 132. 

4081a. .] — M‘Cafferty v. MacAndrews 

& Co., Ltd., No. 4072a, ante . 

4087. Add. Annotations : — As to (2) Refd. Burke 
& Unsworth v. Elder Dempster Lines, Ltd., 
[1939] 3 All E. R. 339 ; Perkins v. Stevenson 
& Sons, Ltd., [1939] 3 All E. R. 697. 

4090. Add. Annotations: — Consd. Burke & Un- 
sworth v. Elder Dempster Lines, Ltd., [1939] 

3 All E. R. 339. Refd. Lind v. Johnson, 
[1937] 4 All E. R. 201. 

4095a. .] — Where the injury for which 

under the Work- 
1925 to 1934, was 
caused in circumstances creating a legal lia- 
bility in some person other than the employer 
to pay damages in respect thereof, the 
employer on paying compensation is not 
disentitled to be indemnified under sect. 30 (2) 
- of the Act of 1925 by the person so liable to 
pay damages by reason of the fact that, the 
injury having been a fatal injury, the com- 
pensation has been paid not to the workman 
but to a dependant of the workman. — 
Shirvell v . Hackwood Estates Co., Ltd., 
[1938] 2 K. B. 677 ; ,[1938] 2 All E. R. 1 ; 
107 L. J.K.B.713; 159 L. T. 49 ;-54T.L.R. 
554 ; 82 Sol. Jo. 271, C. A. 

4096. Add. Annotations : — Refd. Rudd v. Elder 
Dempster & Co., [1933] 1. K. B. 566 ; 
Lochgelly Iron & Coal Co. v. M‘Mullan, 
[1934] A. C. 1. 


compensation is payable 
men’s Compensation Acts, 


PART XIV. SECT. 25. SUB-SECT. 1.— 
B. 


4075 Iv. Whether award 

open to review. ] — M’Caffkrty v. Mao 
ANDBSWH & Co., [1929] S. C. (Ct. of 
Seen.) 629.— SCOT. 

4077 I. Deduction of coats of 

unsuccessful action.] — Adair v. Col- 
ville & Sons, Ltd., [1927] S. C. 116; 
20 B. W. C. C. 702.— SCOT. 

4081 1. Unsuccessful proceedings 

brought more than six months after 
accident.] — M’Gafferty v. Mac- 
andrews & Co., Ltd. (1929), 22 
B. W. C. O. 807 — SCOT. 


d j, — • — ,] — Where In a 

oommon-law action against an em- 
ployer for damages for injuries caused 
an employee by an accident the 
employer is held not liable, but the 
employee wishes to avail himself of 
sect. 6 (3) of Workmen's Compensa- 
tion Act, 1908, R. S. A., 1922. his 
right to compensation nnder the Act 
must be determined in the action, & 
for that purpose the action must be 
kept alive before tho trial judge ; the 
application for assessment of com- 
pensation must be made to him before 
the verdict of the jury or the decision 
of the judge in the common-law action 
has been applied by the entoring of the 
formal judgment dismissing the action. 
— Enqman *«. Canadian National 
Railways. ri»38] 3 W. W. R. 516 
8 F. L. J. (Can.) 227.— CAN. 


h i. — Adafr v. 

Colville & Sons, Ltd., f 1927 J S. C. 
116 ; 20 B. W. C. C. 702.— SOOT. 

k i. — .1 — A workman, 

who has brought an action against 
his employer, founded solely upon the 
employer’s liability at common law, 
& who has obtained a judgment in 
his favour, is not entitled. If that judg- 
ment be subsequently set aside upon 


appeal, to have compensation assessed 
in the action under Workmen’s Com- 
pensation Act, 1906 (o. 68). — Ward v. 
Devlin, [1927] I. R. 299.— IR. 

PART XIV. SECT. 25. SUB-SECT. 2.— 
A. 

4083 ill. .1— On Jan. 22, 1926, 

a workman sustained injury by accident 
arising out of & in the course of his 
employment. On Feb. 4 his wife 
received from his employers £3 as 
compensation for two weeks, & on 
Feb. 15 she received 30s. as compensa- 
tion for a further week. She had no 
authority from the workman to apply 
for or obtain compensation, &, while 
he knew that she had received the 
payment of £3, ho did not know that 
It had been paid as compensation. 
Ho knew, however, that the payment 
of 30s. made to his wife on Feb. 15 
was a payment of compensation, & 
he allowed her to retain & use the 
money. The workman having sub- 
sequently brought an action against 
a third party to reoover damages in 
rospect of his injuries : — Held : he was 
barred from suing for damages, in 
respect that he had already recovered 
compensation within sect. 30 (1) of the 
1925 Act. — Reid v. Stevenson, ri928] 
S. C. (Ct. of Bess.) 799.— SCOT. 

4085 I. Payment of compensation 

— No claim under Act.}— In an action 
claiming damages for personal injuries 
caused by deft.’s negligenoe, deft, 
specially pleaded in bar that pltf. was 
precluded from recovering damages 
from him by Workmen’s Compensation 
Act, s. 38, in that the accident was one 
in respect of which compensation was 
payable under the Aot by pltf.’s em- 
ployer, from whom pltf. had in fact 
claimed & recovered such compensa- 
tion. It was admitted that, for a 
period of 6 months from the date of 
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the accident, pltf.’s employer had paid 
him weekly, upon the day of each week 
upon which hfs weekly salary was paid 
before tho accident, an amount equal 
to half the amount of his previous 
salary. The ot. found as a fact that 
pltf. accepted the payments with the 
knowledge that they were made to 
him as being dne under the Act : — 
Held: pltf. notwithstanding he bad 
made no claim under the Act, had 
recovered compensation & so was 
barred under sect. 38. — Dixon *\ 
Shave (1929), 50 N. L. R. 245 —S. AF. 

n i. From contractor .] — 

Geddes v. Dunfermline District 
Committee, [1927] S. C- 797 ; 20 

B. W. C. C. 815.— SCOT. 

■m. “ Recover ” damages — What 
amounts to.] — The phrase “ to reoover ” 
damages in Workmen’s Compensation 
Aot, 1925 (c. 84), s. 30 <f), means 
" to receive payment of ” damages, & 
where a workman has been unable to 
obtain payment under a common law 
judgment in his favour against a third 
party, he is entitled to olalm com- 
pensation from his employers. — Cum- 
berland v. Lanarkshire Tramways 
Co., [1927] 8. C. 407; 20 JB. W. C. C. 
780.— SCOT. 

PART XIV. SECT. 25, SUB-SECT. 2.— 
B. (a). 

4096 i. From whom recoverable — 
Agent of employer .] — A workman em- 
ployed by the County Council of the 
County of Galway obtained an award 
of compensation under Workmen’s 
Compensation Aot, 1906, against the 
County Council in respect of injuries 
sustained by being knocked down by 
a motor ambulance to the County 
Galway Board of Health & Public 
Assistance. The County Council sued 
the Board of Health tot indemnity 
under sect. 6 of that Aot : — Held : that 
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4096a. .] — Resps. were engaged in work 

upon a vessel in appcts.’ yard. As the 
work was urgent, they borrowed three of 
appcts.’ workmen. One of the latter dropped 
a hamm er & injured an employee of appcts, 
Appcts. paid the injured man compensation 
& sought to be indemnified by resps. The 
latter contended that, by reason of the 
definition of “ employer ” in sect. 5 of 1925 
Act (whereby, upon the loan of services of a 
workman, the person with whom ho has 
entered into a contract of service is to be 
deemed to be, & to continue to be, his 
employer) appct. co. was the employer within 
the meaning of sect. 30 of the Act & that 
therefore the injury was not caused in cir- 
cumstances creating a legal liability in some 
erson other than the employer as required 
y that sect.: — Held: (1) the “legal lia- 
bility in some person other than the em- 
ployer ” referred to in sect. 30 was a liability 
outside the Act, & it was not legitimate to 
refer to the definition in sect. 5 of the Act 
in the way contended ; (2) the construction 
of the sect, was the same whether the right 
to an indemnity was sought to be enforced by 
an arbn. under the Act or by action. — 
Doxford & Sons, Ltd. v. Furness Ship- 
building Co., Ltd., [1937] 4 All E. R. 334; 
157 L. T. 572 ; 81 Sol. Jo. 1001 ; 30 B. W. C. C. 
441, C. A. 

4103a. Res judicata.] — On June 29, 

1936, M., an employee of the Post Office, was 
injured in the course of his employment by a 
vehicle driven by R., who was in the service 
of R., Ltd. The Postmaster- General paid 
compensation to M. On Jan. 0, 1937, the 
A.-G. began an action, under sect. 30 (2) of 
the Workmen’s Compensation Act, 1925 
(c. 84), against R., Ltd., & R., to recover the 
compensation paid to M. during the period 
from June 30, 1930, to Jan. 1, 1937. Defts. 
paid a sum of money into ct. with a denial 
of liability, & on or about Feb. 16, 1937, pltf. 
accepted the sum of money so paid in. On 
Apr. 9, 1937, pltf. made a further claim 
against defts. for the sum of £18 13s. Id., 
being compensation paid by the Postmaster- 
General to M. for the period from Jan. 2, 

1937, to Mar. 31, 1937. Defts. contended 
that the matter had already been settled by 
the previous action, & relied on the plea of 
res judicata. The county ct. judge decided 
that pltf. was prevented from suing for the 


said sum of £18 13s. Id. by reason of what 
had happened in the earlier proceedings. 
Pltf. appealed : — Held : each time a pay- 
ment of compensation was made there arose 
a liability to pay indemnity under Work- 
men’s Compensation Act, 1925 (c. 84), 

s. 30 (2) ; & the second action must go back 
to the county ct. to be tried. — A.-G. v. 
Arthur Ryan Automobiles, Ltd., [1938] 
2 K. B. 16 ; [1938] 1 All E. R. 361 ; 107 
L. J. K. B. 400 ; 158 L. T. 104 ; 54 T. L. R. 
374 ; 82 Sol. Jo. 94 ; 31 B. W. C. C. 1, 
C. A. 

4113. Add. Annotation: — Consd. Davis v. Lisle, 
[1930] 2 All E. R. 213. 


Sect. 27.— REPAYMENT OF POOR RELIEF. 

See Workmen’s Compensation Act, 1925 (c. 84), 
s. 41. 

4137a. When right arises — Payment by guardians 
pending settlement of claim — By arbitration 
or agreement,! — In an action brought by 
debenture holders against a co. to realise 
their security receivers were appointed of 
the assets comprised in the debentures. At 
the date of their appointment there were a 
number of workmen in receipt of weekly 
payments from the co. as compensation for 
accidents suffered by them causing total or 
partial incapacity. These payments having 
ceased on the appointment of the receivers, 
the workmen were paid outdoor relief by 
the guardians. On an application by the 
guardians under Workmen’s Compensation 
Act, 1925 (c. 84), s. 41, for repayment of 
the money so expended by them : — Held : 
the words “ pending the settlement of his 
claim ’’ in sect. 41 did not refer to the settle- 
ment of the workman’s claim by the pay- 
ment of a lump sum, but to the settlement 
of compensation by an award or by agree- 
ment between the workman & the employer ; 
therefore, as the claims of the workmen 
in the present case had long since been 
settled by the co. by the weekly sums, 
the guardians were not entitled to the repay- 
ment they claimed. — Re Lewis Merthyr 
Consolidated Collieries, Lloyds Bank v . 
The Co. (No. 2), [1929] 1 Ch. 589; 98 

L. J. Ch. 77 ; 140 L. T. 350 ; 93 ,T. P. 105 ; 
45 T. L. R. 159 ; 73 Sol. Jo. 92 ; 27 L. G. R. 
184; 22 B. W. C. C. 31 ; [1928] B. & C. R. 
149, C. A. 


Part XV. — Apprenticeship. 


4183. Add. Annotation : — Refd. Mercantile Union 
Guarantee Corpn., Ltd. v. Ball, [1937] 3 
All E. R. 1. 

4197. Add. Annotations: — Refd. Express Dairy 
Co. v. Jackson (1929), 99 L. J. K. B. 181 ; 
Doyle v. White City Stadium, Ltd., [1935] 
1 K. B. 110. 

4200. Add. Annotation : — Refd. Express Dairy Co. 
v. Jackson (1929), 99 L. J. K. B. 181. 


4201. Add. Annotation: — Refd. Doyle v. White 
City Stadium, Ltd., [1935J 1 K. B. 110. 

4230a. Exemption In case of apprenticeship by 
public charity — What amounts to “ public 
charity. M ] — It is not necessary that a public 
charity should be a permanent charity (Lord 
Mansfield, C.J.). — R. v. St. Matthew’s, 
Bethnal Green (1707), Burr. S. C. 574. 

4280b. .] — R. v. Clifton- upon-Duns- 

more (Inhabitants) (1772), Burr. S. C. 097. 


(he Board of Health was merely the 
statutory agent of the County Council, 
Ac that the indemnity given by sect. 6 


was not Intended to enable an em- 
ployer to seek an indemnity against 
his own agent. — G alway Co. Council 
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v. Galway Board of Hkalth, [19311 
I. R. 658 ; 24 B. W. O. O. Snpp. 216 : 
affg., 119311 I. It. 547.— IR. 
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4280c* .] — R. v . Fakbnham (Inhabi- 

tants), No. 4429, post . 

.] — See, also. Revenue, Vol. 

XXXIX., p. 205, No. 485. 

4415* At end of paragraph add : — 

“ , the indenture was invalid, & a service by 
the apprentice under it conferred on him no 
settlement/’ 

4421a. Omission of consideration.] — The premium 


given by the parish officers upon the binding 
out of a poor apprentice need not be set out 
in the indenture in words at length ; such an 
indenture being exempted from any duty by 
8 Anne, c. 5, s. 40, & the insertion of the 
remium being required for no other purpose 
ut to ascertain the amount of the duty. — 
R. v . Oadby (Inhabitants) (1818), 1 B. & 
Aid, 477 ; 106 E. R. 176. 

Annotation : — Rsfd. R. v. Baildon (Inhabitants) (1832), 3 
B. & Ad. 427. 


PART XV. SECT. 1, SUB-SECT. 13. 
— — J. 

•d. Apprenticeship to company — 
Voluntary liquidation .) — Indentures of 
apprenticeship to a oo. are not as a 
matter of course terminated by the 


passing of a resolution for the volun- 
tary winding up of the oo. or by the 
subsequent liquidation of the oo. 
pursuant to such resolution. In the 
absenoe of any express provision in 
such an indenture the question whether 
the indenture has been terminated by 


such voluntary liquidation must de- 
pend upon the particular circumstances 
of the case. — Re Yurono Street 
Motors, Ltd., Ex p. Neal & Fouoh 
(1932), 32 S. R. N. S. W. 296 ; 49 
N. S. W. W. N. 89. — A US. 
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VoL XXXIV.— Cam 81a— 99. 


MAYOR’S AND CITY OF LONDON COURT. 
Part I. — The Court 

Officers.] — See, also. County Courts, Vol. XIII., p. 450, No. 18. 


Part II. — Jurisdiction. 


21a. Specific performance.] — This [specific per- 
formance] being an equitable right appearing 
incidentally in the course of the cause, the 
recorder was bound to give effect to it (per 


Cur.). — Williams t>. Snowden, [1880] W. N. 
124. 

81 • Add. Annotation : — Dlstd. Lake v. Cronin, 
Hunt v. Cronin, [1929] 1 K. B. 31. 


Part III. — Practice and Procedure. 

58. Add. Annotation : — Refd. R* Keystone Knitting Mills Trade Mk. (1928), 97 L. J. Oh. 816. 


Part IV- 

85. Add. Annotation : — Consd. Bowater & Sons, 
Ltd. v . Davidson’s Paper Sales, Ltd., [1936] 
1 All E. R. 110. 

91. Add. Annotation : — Consd. Bowater & Sons, 
Ltd. v. Davidson’s Paper Sales, Ltd., [1936] 
1A11E. R. 110. 

93a. Proceedings within county court 

jurisdiction.] — (1) An appeal from proceed- 
ings in the Mayor’s & City of London Ct. 
within the county Ct. jurisdiction, lies to the 
Ot. of Appeal ; (2) Sernble : where the pro- 
ceedings are not within the county ct. 


-Appeals. 

jurisdiction appeal lies to the Ct. of Appeal 
if the old Ct. of Exchequer Chamber would 
have had jurisdiction in error, otherwise 
appeal lies to the Div. Ct. with a further 
appeal with leave to the Ct. of Appeal. — 
Bowater & Sons, Ltd. v. Davidson’s 
Paper Sales, Ltd., [1936] 1 K. B. 405 ; 
[1930] 1 All E. R. 110 ; 105 L. J. K. B. 233 ; 
154 L. T. 395 ; 80 Sol. Jo. 180 , C. A. 

94. Add. Annotation : — Consd. Bowater & Sons, 
Ltd. v. Davidson’s Paper Sales, Ltd., [1936] 
1 All E. R. 110. 


Part V. — Removal of Actions— Certiorari. 

99. Add. Annotation : — As to (2) Refd. Stevens v. Walker, [1930] 2 K. B. 215. 



Cages 16— 80. 


English and Empire Digest Supplement. 


MEDICINE AND PHARMACY. 

Part I. — Physicians and Surgeons. 

IB. Add. Annotation : — Dlstd. Way v. Bishop, I 16. Add. Annotation : — Retd. Institution of Civil 
[1928] Oh. 647. | Engineers v. I. B. Comrs., [1932] 1 K. B. 149. 


Part II. — The General Medical Council and Similar Bodies 

in the Dominions. 


21a. Removal from register — On application — 
Discretion of Council.] — A medical practi- 
tioner whose name was on the medical register 
applied to have his name removed at his own 
request under chapter 13 of the Standing 
' Orders. After the application was received by 
the Council & before it was heard & determined 
,the Council received information that the 
practitioner had been guilty of cond uct primd 
facie constituting infamous conduct in a 
rofessional respect. An inquiry was then 
eld & the Council adjudged that the prac- 
titioner was guilty of infamous conduct in a 
professional respect & by their direction his 
name was erased from the register : — Held : 
the practitioner was not entitled to have his 
name removed from the medical register on 
his mere application for that purpose ; until 
the Council ordered his name to be removed 
he was still a registered medical practitioner, 
& in ordering his name to be erased for 
infamous conduct in a professional respect 


the Council had acted within the powers 
conferred upon them by the Act & by their 
* Standing Orders validly made thereunder. — 
K. v. General Medical Council, [1930] 1 
K. B. 502 ; 99 L. J. K. B. 217 ; sub nom . 
It. v. General Medical Council, Ex p . 
Kynaston, 142 L. T. 390 ; 94 J. P. 94 ; 46 
T. L. R. 197 ; 28 L. G. R. 159, C. A. 

24. Add. Annotations: — As to (1) Refd. R. v. 
General Medical Council, [1930] 1 «K. B. 602. 
As to (2) Consd. Maclean v . Workers’ Union, 
[1929] 1 Ch. 002. 

28. Add. Annotations : — As to (2) Consd. Chap- 
man v. Ellesmere (1932), 48 T. L. R. 309. 
Generally , Refd. Hearts of Oak Assurance Co. 
v. A.-G., [1931] 2 Ch. 370. 

30. Add. Annotations : — As to (2) Apld. Maclean 
v. Workers’ Union, [1929] 1 Ch. 002. 

Refd. R. v. General Medical Council, [1930] 
1 K. B. 502. As to (3) Refd. R. v. General 
Medical CouncU, [1930] 1K.B. 502. 


PART II. SECT. 2. 

n i. . ] — -A registered 

physician is guilty of “ infamous or 
disgraceful conduct in a professiona[ 
respect ” if ho advertises a euro for 
canoer, no evi donee of cures being 
produood. — Re. Hett, [1937] 3 D. L. R. 
987 ; 0. R. 582 ; 69 Can. O. O. 71.— 
CAN. 


o !. Must be. specified in 

report of discipline committee. ] — Church 
v. College of Physicians & Sur- 
geons, [1927] 2 D. L. R. 957 ; [1927] 
2 W. W. R. 9 ; 47 Can. Crim. Gas. 297 ; 
22 Alta. L. It. 560; varying , [1927] 
2 I>. L. R. 701. — CAN. 


a i. Jurisdiction of discipline 

committee .] — Re McLauchlan & Col- 
lege of Physicians & Surgeons, 
[19271 2 D. L, R. 953 ; [1927] 2 

W. W. R. 4; 47 Can. -Crim. Cas. 290 ; 
22 Alta. L. R. 553.— CAN. 

b i. « .] — Latimer v. 

College of. Physicians & Surgeons 
of British Columbia, [1931] 3 

D. L. R. 304 ; 55 Con. C. C. 132— CAN. 


b il. Power of appellate 

court — To set aside order of 
council made without jurisdiction ,] — 
Re McLauchlan & College of 


Physicians & Surgeons, [1927] 2 
D. L. R. 053 ; [1927] 2 W. W. R. 4 ; 
47 Can. Crim. Cas. 290 ; 22 Alta. L. R. 
553.— CAN. 

b ill. To refer matter 

back to discipline committee for recon- 
sideration. } — -Church v. College of 
Physicians & Surgeons, [1927] 2 
D. L. R. 957 ; [1927] 2 W. W. R. 9 ; 
47 Can. Crim. Cas. 297 ; 22 Alta. L. R. 
560 ; varying, [1927] 2 D. L. R. 701.— 
CAN. 

b iv. To mitigate 

punishment.] — Where applt.’a conduct 
was such as to bring him within the 
disciplinary powers of the council & 
it was right In punishing him therefor, 
but iu all the oiroumstanoes of the case 
the punishment imposed was too 
severe : — Held : his name should be 
restored to the register on Deo. 31, 
1927. — Re McLauchlan & College 
of Physicians & Surgeons (Alta.), 
[1927] 3 D. L. R. 225 ; [1927] 2 

W. W. R. 388 ; 48 Can. Crim. Cas. 148. 
—CAN. 


aa i. .] — Crawford v. 

College of Physicians & Surgeons 
(Alta.), [1929] 3 D. L. R. 62.— CAN. 

aa U. No right to adopt 

findings of committee.] — The Medical 


Act, R. S. B. C. t 1924 (c. 157), does not 
authorise the executive committee of 
the Council of the College of Physicians 
& Surgeons to do more than find the 
facts & report same to the Council. 
It cannot adjudicate on the facts 
found by It. The fact that the 
membership of the executive committee 
was identical with that of the Council 
when a certain case was before them 
does not entitle the Council to merely 
adopt the adjudication made by the 
committee in that case. Where on an 
appeal from the CouncU the ct. holds 
that it has not adjudicated on the 
matter before it, the matter should be 
remitted to the Council for rehearing 
& adjudication. — Re Murphy, [1930] 
3 W. W. R. 234 ; 4 D. L. R. 1008.— 
CAN. 

aa iii. Right of member to 

counsel.] — A member of the College 
whose conduct is the subject of inquiry 
is entitled to bo represented by oounsel 
not only before the committee but also 
before the Council. — Re Murphy, 
[1930] 3 W. W. R. 234 ; 4 D. L. R. 
1008.— CAN. 

aa iv. Liability of member to 

pay costs of proceedings.] — Re Murphy 
(1931), 55 Can. C. C. 113.— CAN. 
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Part III. — Medical Practitioners. 


43. Add. Annotation : — Refd. Jutson v. Barrow, 
. [1930] 1 K. B. 280. 

47. Add . Annotation : — Consd. Andrews v. 

Director of Public Prosecutions, [1937] A. C. 
570. 

69a. Needle broken In patient — Duty to Inform 


patient.] — Garber v . Pines (1934), 79 Sol. 
Jo. 13. 

69b. Dryden v. Surrey County Council 

& Stewart, No. 87c, post. 

72. Add. Annotation ; — Refd. De Freville v. Dill 
(1927), 90 L. J. K. B. 1050. 


PART III. SECT. 1, SUB-SECT. 2. 

M. Practice — Whether time spent in 
study of profession.] — Time put in in 
the study of a science or profession 
cannot be considered as time spent in 
the “ practioe ” of it as that term 
is commonly understood. — Innis v. 
Satchwell, [1928] 3 D. L. R. 624 ; 
[1 928] 2 W. W. R. 638 ; 23 Alta. L. R. 
495.— CAN. 


PART HI. SECT. 1, SUB-SECT. 3. 
sd. German qualification — Recogni- 
tion in South Australia.] — Where, on 
an application for an order directing 
the Medical Board of South Australia 
to register a medical practitioner quali- 
fied in Germany as a medical practi- 
tioner in the State of South Australia, 
it was shown that a medical practitioner 
duly qualified according to the law of 
South Australia cannot practise in 
Germany, with very limited ex- 
ceptions, under a style denoting that 
he is a medical practitioner approved 
by the German Govt., & if he does so 
Is subject to fine or imprisonment : — 
Held : it could not be affirmed that 
a person registered as a medical practi- 
tioner under the South Australian Act 
would be granted rights & advantages 
equal to those granted in Germany to 
the holders of the same qualifications. 
Accordingly, registration was rightly 
refused by the Medical Board. — Re 
Becker, [1934] S. A. S. R. 137— AUS. 


PART III. SECT. 3. SUB-SECT. 1.— A. 

55 I. Want of proper skill in assistant 
— Liability of surgeon — Nurse.] — F., a 
surgeon, on being consulted by I., 
advised that she should undergo at 
the same time two distinct operations, 
the second of which involved an 
abdominal incision ; ho suggested that 
she should enter a named private 
hospital for such purpose, & she & her 
husband made the neoessary arrange- 
ments with that hospital to do so. 
In due course she was suitably pre- 
pared for the operation before being 
taken into the operating theatre, where 
F., his assistant surgeon, & the anaes- 
thetist were present, as well as the 
theatre sister, & one, & at times two, 
assistant theatre sisters, all members of 
the nursing staff of the hospital & 
engaged, paid & provided by the 
hospital in the ordinary course. Each 
was qualified & had sufficient experi- 
ence properly to undertake the work 
which fell to her duty to discharge In 
the theatre. In the course of the first 
operation iodised phenol (iodine con- 
taining carbolic acid) was used for 
oautensing purposes by F. , & after such 
use it became the duty of one of the 
assistant sisters to remove the beaker 
containing it outside the theatre or to 
a safe place. Instead she returned it 
to a tray which held a similar beaker 
containing tincture of iodine & to the 
spot where the stock iodine was kept. 
The first operation continued for about 
forty minutes after the iodised phenol 
was used. After the first operation, 
F. & his assistant surgeon proceeded to 
scrub up & regown, this taking about 
fifteen minutes. While they were so 
engaged, the two assistant sisters placed 
the patient In the position required for 
the second operation, &, upon an 
indication from the anaesthetist the 


assistant sister who had previously 
handled the iodised phenol proceeded 
to paint the abdomen of the patient. 
Instead of painting the patient with 
plain tincture of iodine, the sister 
actually used the iodised phenol, with 
the result that the patient was badly 
burnod. The sisters error was dis- 
covered by F. very soon after it had 
occurred, & prompt measures were 
taken by him. I. claimed damages 
against F. After evidence had been 
given, the case was removed into tho 
Ct. of Appeal for argument. It was 
explicitly admitted that F. was not 
personally negligent, & it was taken as 
a fact that I., through tho sister’s 
negligence, was painted with Iodised 
phenol instead of with tincture of 
iodine. The question for tho <Jt. of 
Appeal was whether F. was vicariously 
liable for the sister’s negligence : — 
Held : in the circumstances, the sister, 
in discharging tho duty of painting, 
was neither tho servant of tho operating 
surgeon, nor was she in a position 
analogous to that of a servant doing 
work as his servant or agent, & accord - 
ingly he was not vicariously liable for 
her negligence. — Ingram v. FITZ- 
GERALD, [1936] N. Z. L. R. 905 ; 
G. L. It. 652 ; 12 N. Z. L. J. 307.— 
N. Z. 

PART III. SECT. 3, SUB-SECT. 1.— B. 

57 Iv. Use of apparatus .] — The 

test of the efficient use by a physician 
of an apparatus for ascertaining a 
diseased condition, e.g. an X-ray 
machine, is the ordinary standard of 
skill maintained by its competent 
manipulators. — Antoniuk v. Smith, 
[1930] 2 W. W. R. 721 ; 4 D. L. R. 
215 ; 24 Alta. L. R. 585 ; revsg., [1930] 
3 D. L. R. 500.— CAN. 

64 1. Less degree than might have been 
shown by others.] — Against M., the 
medical superintendent In charge of 
the hospital, damages were sought for 
his alleged negligent treatment. The 
evidence showed that M. failed to 
diagnose the oar-trouble from which 

K ltf. suffered as mastoiditis, & although 
[. was not able to ascertain what the 
exact trouble was, he did not send for 
nor advise sending for an ear-spocialist : 
— Held : all a medical practitioner is 
required to bring to the performance 
of nis duty is reasonable care & average 
skill ; & he is not responsible merely 
because some other practitioner of 
greater skill & greater knowledge 
might have prescribed a different 
treatment. If a "physician in charge 
of a case Is unable to diagnose the 
trouble he is under no legal obligation 
so to inform the patient & to advise 
the calling in of a specialist. — Jarvis 
r. International Nickel Co., [1929] 
2 D. L. R. 842 ; 63 0. L. R. 504.— 
CAN. 

sa. Insurance against malpractice, error 
or mistake — Neglect to adjust table for 
examination.] — The reasonable care & 
skill which a physician must exercise 
in bis treatment of a patient Includes 
such care & skill with respect to every- 
thing he requires the patient to do In 
order to determine what else should be 
done. When a physician requires a 
patient to get upon a table m order 
that he may continue his diagnosis, 
he is bound to exercise reasonable 
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care to Bee that the table Is safe & 
properly adjusted so that the patient 
will not be injured as a result of getting 
upon it. The physician’s neglect to so 
adjust the table Is ” malpractice, error 
or mistake in tbe practice of his pro- 
fession,” within the meaning of those 
words in an insurance policy under 
which the Insurer agreed to indemnify 
him against liability for damages in 
consequonce thereof. — Balt/ an v. 
Fidelity Insurance Co. of Canada, 
[19321 3 W. W. R. 140 ; affd. t [1933] 3 
W. W. R. 203.— CAN. 

PART III. SECT. 3. SUB-SECT. 1.— C. 

87 vl. .] — When a surgeon 

minimises the danger of the treatment 
to induce tho patient to proceed, & 
refrains from explaining the advant- 
ages of an alternative course well 
known to him, ho brings himself within 
the field of liability. If the Burgeon 
assures the patient of results of which 
he cannot speak with certainty, he 
must, be taken to have spoken reck- 
lessly, & Is liable. If the patient, in 
this case had received the advice whloh 
It was the duty of tho surgeon to Impart, 
she would nor. have had the operation 
at all, A for this failure of duty resulting 
in damage to her hand, she was entitled 
to recover damages. — Kinney r. Lock- 
wood Clinic, Ltd., [1931] 4 I). L. R. 
906; 0. U. 438.— CAN. 

67 vii. .] — In a case whore a 

Joint has been injured & dislocation 
is suspected the fact that tho surgeon 
who is consulted, & who applies tho 
i-ocognised tests & gives tlio usual 
instructions, does not advise tho taking 
of an X-ray examination dooH not 
necessarily constitute negligence ou 
his part ; even though it is subse- 
quently disclosed as a rosult of such an 
examination that his diagnosis was 
erroneous. — Moore & Moore v. Large, 
[1932] 2 W. W. R. 568 ; 4 D. L. R. 
793 ; 46 B. 0. R. 179.— CAN. 

67 vill. .1 — Armstrong v. Daw- 

son, [1933] 1 W. W. R. 187.— CAN. 

70 vii. .]— The fact that 

the physician attending a person 
injured in a motor-car accident omits 
to recommend an immediate X-ray 
examination does not necessarily con- 
stitute incompetence or negligence. 
The advisability of an X-ray examina- 
tion must always depend upon tho 
circumstanoos, e.g. tho condition of the 
patient, tbe character of the injuries & 
the accessibility of the apparatus. — 
Habapathi v. Huntley. [1938] 1 

W. W. R. 817.— CEYLON. 

so. Mode of trial.] — Held: an action 
against a doctor for damages for 
negligence in the use of X-ray ap- 
paratus should bo tried without Jury 
sinoe It Involved expert evidence & 
scientific investigation. — Alexander 
v. Kirkland, [1934] 2 D. L. R. 525. — 
CAN. 

PART III. SECT. 3, SUB-SECT. 1.— D. 

a 1. .]— Davy v. Morriron. 

[193TM D. L. II. 619 ; [1932] O. R. 1. 

PART III. SECT. 3, SUB-SECT. 1.— G. 

84 11. Removed of organ or limb J 

— A surgeon is justified in removing an 
organ during an operation if he con- 


Cases 85a— 86, 


English and Empire Digest Supplement. 


85a. Res ipsa loquitur — Whether doctrine applies 
able.]— Deft, agreed to perform a surgical 
operation upon pltf. & to give the case his 
personal attention. After the operation, pltf. 
remained in the hospital, & was attended by 
nurses & resident medical officers on the 
hospital staff. During this time he was 
visited by deft, some three times a week. 
Pltf. *s treatment involved the insertion into 
his body of tubes, & the frequent replacement 
of these tubes. The tubes were inserted in 
the first place by deft., in the course of the 
operation, but the replacements were done 
by resident doctors & nurses. Pltf. was dis- 
charged from hospital on Feb. 10, 1934, & 
subsequently, as a result of his condition, 
he visited deft, on Mar. 28, 1934. There was 
a dispute as to whether on that occasion he 
called deft.’s attention to the pain he was 
suffering. He paid another visit to deft, on 
Apr. 11,1 034, when deft. ’s attention was drawn 
to pltf.’s pain. An X-ray photograph was 
taken, & it was discovered that there was a 
portion of a tube in pltf.’s bladder. In an 
action for breach of contract & negligence, 
the judge found as facts (i) that pltf. did not 
inform deft, on Mar. 28, 1934, that he was 
'suffering pain, & (ii) that the tube that was 
found in pltf.’s bladder had not been inserted 
,in or left there during the course of the 
operation: — Held: (1) deft, could not be 
held responsible for any negligence on the 
part of any members of the hospital staff ; 
(2) in the circumstances of this case, the 


doctrine of res ipsa loquitur was inapplicable ; 
(3) the undertaking to give the case his 
personal attention did not put upon deft, any 
duty further than that usually owed by a 
surgeon to his patient. — M orris v. Wins- 
bury-Whitb, [1937] 4 All E. R. 494. 

>. .] — At the end of an abdominal 

operation a swab which had been used by 
the surgeon to pack off adjacent organs from 
the area of the operation was left in the 
patient’s body, with the result that three 
months later he died : — Held : (1) there was 
no general rule of law which required a 
surgeon, at the end of an operation such as 
the one in question, after removing all the 
swabs of which he was aware, to make sure 
that no swabs had been left in the patient’s 
body : (2) the question whether or not the 
omission by a surgeon to remove a swab 
constitutes failure by him ’to exercise reason- 
able skill & care must be decided on the 
evidence given in the particular case ; (3) the 
doctrine of res ipsa loquitur applied, so as to 
shift the burden of proof to deft. — Mahon v. 
Osborne, [1939] 2 K. B. 14 ; [1939] 1 All 
E. R. 535 ; 108 L. J. K. B. 507 ; 100 L. T. 
329 ; 83 Sol. Jo. 134, C. A. 

Add. Annotations : — Consd. Lindsey County 
Council v . Marshall, [1937] A. C. 97. Refd. 
Dryden v. Surrey County Council & Stewart, 
[1936] 2 All E. R. 635 ; Re Frost, [1930] 2 
All E. R. 182 ; Wardell v. Kent County 
Council, [1938] 3 All E. R. 473. 


alders It necessary for the patient's life 
or health, notwithstanding' that he has 
not the patient’s consent to such 
removal.— -Marshall v. Ourry, [1933] 
3 D. L. R. 260 ; 6 M. P. R. 267; 60 
C. C. O, 136.— CAN. 

84 ill. .] — Pltf., a surgeon, 

was called to a hospital because of an 
injury to deft.'s hand in a motor-car 
aooident. Deft., a Chinaman, who 
was unacquainted with pitf., asked him 
to fix up the hand hut not to cut it off 
as he wished to have It looked after In 
his home city. Again, when In the 
operating room, deft, stated that he 
did not want the hand cut off. Pltf. 
replied that he would be governed by 
the conditions found after the 
aneesthetlo had been administered. 
Deft, said nothing. On examination 
under the aneesthetlo pltf. decided that 
an Immediate operation was necessary 
to prevent blood poisoning with no 
possibility of saving the hand 8c it was 
amputated. This view was supported 
by two other attending physicians. 
Pltf, sued for professional fees & deft, 
counterclaimed for damages for the 
cost of an artificial hand, loss of wages, 
& general damages : — Held : the opera- 
tion was neoessair. & it was performed 
in a highly satisfactory manner. The 
judge dismissed the action 8c awarded 
deft. 850 damages for trespass to the 
person. Damages for loss of wages 8c 
the cost of the artificial hand were not 
allowed since they were the results of 
the accident & not of the unauthorised 
operation. — Mulloy e. Hop Sang, 
[1935] 1 W. W. R. 714.-— CAN. 

•d. Tube left in patient] — Thompson 
v. Barry, [1932] 1 D. L. R. 805; 
revsd., 2 D. L. R. 814.— CAN. 

sf. Duty as to advice — Extent of duty. ] 
— The duty of a surgeon is to be 
honest in fact ; he need not disclose 
fully the nature & possible effects of 
an operation. — Kenny t>, Lockwood, 
[19321 1 D. L. R, 507 ; O. R. 141,*— CAN. 

PART III. SECT. 8, SUB-SECT. H. 

S8 Iv. — Hospital liable 

for the negligence of nurses after an 


operation. — N yberg v. Provost Muni- 
cipal Hospital Board, [19271 1 
D. L. R. 969 ; [1927] 8. C. R. 226.— 
CAN. 


86 v. .] — Pltf .entered defts. 

hospital for the purpose of undergoing 
an operation, &, owing to the fact that 
the regular nursing staff was not 
sufficient to give her the care considered 
necessary by her physician, a special 
nurse was employed & added 
temporarily to the regular staff but 
charged to pltf. : — Held : the special 
nurse so engaged was the employee of 
the hospital. & not the mere assistant 
of pltf.'s physician. 8c the hospital 
was responsible in damages for negli- 
gence on her part resulting in severe 
injury to pltf. — Logan v. Colchester 
County Hobpital, [1928] 1 D. L. R. 
1120 ; 60 N. S. R. 62— CAN. 


vl. Insufficient staff .] — 

Defts., the O. Board of Health, main- 
tained a County Hospital, to which 
pltf. was admitted, 8c where she under- 
went an operation. Pltf. was ad- 
mitted to the hospital upon the terms 
that her father would pay defts. 4s. per 
day for the treatment therein. After 
the operation pltf. was burnt by a hot- 
water jar, which, she alleged, had been 
placed in her bed by another patient, 
Sc she sued the defts for damages. 
The Jury found that defts. contracted 
to care 8c maintain pltf. ; that defts. 
were guilty of negligenoe or breach of 
duty In the care & maintenance of 
pltf. ; &, in answer to the question 
whether the negligenoe was that of 
some of defts.* employees, answered : 
** Through insufficient staff M : — Held : 
onoe defts. went outside the statutes 
relating to the relief of the poor, 8c 
proceeded to contract with paying 
patients, they were bound by the 
ordinary law of contract, — Mulbenn an 
v. Offaly Board of Health, [1930] 
I. R. 845.— IR. 


86 vii. Negligent operation of 

apparatus.} — A boy of three yean, 
a patient in deft. oorpm's hospital, 
was scalded 8c burnt by steam escaping 
from an ap aratus designed for his 
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treatment by steam Inhalation for 
pneumonia. The nurse in charge was 
absent from the room at the time, & 
was recalled by the boy's screams. She 
found the apparatus in order & was 
not able to account for the condition 
of the patient. In an action by the 
patient & his father to recover dam- 
ages arising from the former’s injuries, 
it was not shown how the accident 
happened, but there was evidence to 
show that the apparatus was safe 
if proper oaro was taken : — Held : the 
obligation of deft, oorpn. being not 
merely to supply properly qualified 
nurses, but to nurse the patient, the 
only Inference to be drawn from what 
happened was that there was an absence 
of proper care on the part of the 
hospital attendants, & deft, corpn. was 
liable for the negligenoe of its servants. 
Harries v. Lord Dufferin Hospital, 
[1931] 2 D. L. R. 440 ; 66 O. L. R. 572. 
—CAN. 

86 viil. .] — In an action 

against an Infirmary for damages for 
personal injuries, pursuer averred that 
she attended the infirmary for ultra- 
violet ray treatment ; that the nurse 
in charge, who was in the employment 
of defenders, allowed her to be ex- 
posed to the rays for too long a period ; 
that she thereby sustained Injury ; Sc 
that the injury was due solely to the 
negligence ' of the nurse, for whom 
defenders were responsible. She 
further averred that she had relied 
on the knowledge 8c skill of the nurse 
in applying the treatment. She did 
not aver that defenders had acted 
negligently in the selection of their 
medical or nursing staffs, or of 
the apparatus employed. Defenders 
averred, 8c pursuer did not deny, that 
their electrical department was In 
charge of, 8c was superintended by, 
a doctor, & that the treatment received 
by pursuer was administered by the 
nurse upon his instruction*. The 
Second Division having dismissed the 
action as irrelevant the pursuer 
appealed to the House of Lords. The 
House, with the assent of the parties. 




Vcl XXXIV .—Medicine and Phi irmacy* Cases 87— 87a. 


87* Add. Annotations : — Gonsd. Fisher v. Oldham 
Oorpn M [1930] 2 K. B. 364. Folld* Marshall 
v. Lindsey County Council, [1936] 1 K. B. 
616. Consd. Strangeways-Lesmere v. Clay- 
ton, [1936] 1 All E. B. 484 ; Dryden v. 
Surrey County Council & Stewart, [1936] 2 
A11E.R. 536, Distd. Lindsey County Council 
v. Marshall, [1936 1 2 All E. R. 1076. Retd. 
Mahon v. Osborne, [1939] 2 K. B. 14 ; Wardell 
v . Kent (bounty Council, [1938] 2 K. B. 768. 

87a. Maternity home maintained by county 

council — Patient contracting puerperal lever 
from previous patient.]— Applts. admitted 
resp. as a patient to their maternity home at 
Cleethorpes for the purpose of her confine- 
ment, without informing her that there had 
been a recent case of puerperal fever in the 
home. While in the home resp. contracted 
puerperal fever & was for some time seriously 


ill. In an action by resp. to recover damages 
from applts. for injury caused by the negli- 
gence of their professional staff : — Held : 
applts. or their staff knew or ought to have 
known that in admitting resp. to the home 
they were exposing her to the danger of 
infection, & applts. were consequently negli- 
gent in not duly warning her of the existence 
of that risk. 

Per Lord Wright, M.B. : To apply 
Hilly er' s Case , No. 87, to facts like these 
would involve a great extension of the rule 
which the Ct. of Appeal there laid down, & 
indeed would contravene the limitations 
which Kennedy, L.J., placed upon it. — 
Lindsey County Council v . Marshall, 
[1937] A. C. 97 ; [1936] 2 All E. R. 1076 ; 
106 L. J. K. B. 614 ; 62 T. L. R. 661 ; 80 
Sol. Jo. 702 ; sub nom . Marshall v. Lindsey 


reversed that decision & ordered a 
proof before answer. — Anderson or 
Lavelle v. Glasgow Royal In- 
firmary, [1931 ] S. C. (H. L.) 34.— SOOT. 

86 ix. .] — Applt. collapsed 

under an operation performed in the 
Waitakl Hospital, 8c had to be moved 
out of the theatre into a ward. The 
operating surgeon gave instructions 
to the house surgeon to apply the usual 
restorative measures, including the 
application of heat. The house surgeon 
decided that applt., who was un- 
conscious, should be placed under an 
electrical radiant-heat cradle, a com- 
mon device to keep up the heat of the 
body, & loft general instructions noted 
in the ward-book as “ Hot bath on ; 
watch carefully, Sc see that patient does 
not get too hot,” Sc, later, ** Bed 
temperature to be kept between 90 8c 
100 degrees ; watch the heater very 
carefully.” No one was told off to 
watch or sit by the patient continuously, 
8c during the night applt. was left for 
intervale of twenty minutos to half an 
hour without, observation. A burn on 
the knee resulted, necessitating am- 
putation of applt.’s leg. In an action 
by applt. against the hospital board : — 
Held : the bum was due to the negli- 
gence of the nurse In the care Sc treat- 
ment of the patient while his tempera- 
ture was being so kept up by means of 
the heat-cradle, although the evidence 
did not disclose the precise way in 
whioh the bum was caused. The judge 
assessed the damages at £1,350, but 
came to the conclusion that the 
negligence in question was not in a 
matter of mere ministerial ward duty 
or in a matter of routine, but was 
negligence in the discharge of a pro- 
fessional duty for which reap, was not 
liable. On appeal : — Held : the evi- 
dence justified a finding of negligence 
on the part of a nurse. — Logan v. 
Waitaki Hospital Board. [1985] 
N. Z. L. R. 385 ; G. L. R. 1, 421.— 
N.Z. 


86 x. .1 — A hospital is 

liable for the negligence of a nurse 
burning a patient by improper ad- 
ministration of diathermic treatment 
as part of her routine duty, & not under 
the control or direction of a doctor. — 
Fleming v. Sisters of St. Joseph. 
[1937J 2 JD. L. R. 121 ; affd ., [1938J 
S. O. R. 172 ; 2 D. L. R. 417 ; O. R. 
512.— GAN. 


86 xi. .1 — An infirmary was 

governed by managers, none of whom 
took any control over the treatment 
of the patients. The nurses were 
engaged, sc might be suspended, by the 
matron, whose duty It was to see that 
they were attentive to their duties. 
The electrical department of the 
infirmary was under the control of a 
director, who was a qualified medical 
practitioner. Sc its staff included several 


qualified nurses. The director pre- 
scribed for a patient treatment by 
ultra-violet rays. He did not specify 
the time for which the patient was to 
be exposed, but the regular period for 
a first exposuro was ten minutos. The 
first exposure was supervised by a 
nurse, no doctor being present at the 
time. The patient was burned by the 
rays, 8c she alleged that her Injuries 
were due to the negligence of the nurse 
In allowing her to be exposed for 
forty-five minutes. In an action 
against the infirmary for damages : — 
Held : no negligence. on the part of the 
nurse had been established. — 'Ander- 
son or Lavelle v. Glasgow Royal 
Infirmary, [1932] S. C. 245.— SCOT. 

80 xii. .] — In an action 

against a doctor & hospital authorities 
for burns alleged to have been Incurred 
by a patient in the hospital through 
negligence in the operating of an 
X-ray machine owned by the hospital 
Sc operated by its technician, while the 
doctor was making a fluoroscoplo 
examination : — Held : assuming that 
the propositions formulated in Vuchar 
v. Toronto Gen. Hospital (Trustees), 
[1937] O. R. 71, are sound in law. 
nevertheless the evidence herein did 
not establish that the technician in 
charge of the X-ray machine was in 
tho circumstances of this case in tho 
class of doctors Sc nurses in tho per- 
formance of duties calling for pro- 
fessional skill ; nor did it establish 
that any carelessness of hers was In a 
matter of professional care or skill. 
The hospital authorities by whom she 
was employed wore, therefore, liable 
for her negligence in operating the 
machine, as well as for any injury to 
the pltf. resulting from the use of a 
defective machine. — Abel v. Cooke & 
Lloydminhtkr & District Hospital 
Board, fl938] 1 W. W. R. 49; 1 

D. L. R. 170 ; 7 F. L. J. (Can.) 291.— 
CAN. 

86 xili. .] — Whilst recover- 

ing from an anflBfjthetic after having 
been operated upofi in applt. 'a hospital, 
resp. wus severely burned by a hot- 
water bottle owing to the negligence of 
a nurse : — Held : the hospital was not 
liable for her negligence in the per- 
formance of what was a professional 
as distinct from a ministerial or 
administrative duty. — L ower Um* 
folosi District War Memorial 
Hospital v. Lowe, [1937] N. L. R. 31. 
— 8. AF. 

86 xiv. .] — A patient brought an 

action for damages against the govern- 
ing body of a public hospital. He 
averred that the doctors in attendance 
tailed to examine him properly, 8c 
ordered him to leave the hospital when 
he was unfit to do so ; & that the 
nurses tailed to administer medicine 
as prescribed by the doctors. Sc also 
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failed to administer laxatives when 
required. He made further general 
averments that the nurses had tailed 
to carry out their duties in regard to 
attendance 8c the Bupply of food : — 
Held : defenders were not responsible 
for tho negligent discharge of their 
professional duties by competent 
doctors Sc nurses engaged by them. — 
Reidford v. Aberdeen Magistrates, 
[1933] 8. 0. 276.— SOOT. 

86 xv. .] — Hospital found not 

liable for the negligent burning of a 
patient by a hot-water bottle properly 
left in the bed by a nurse, the burning 
being due to replacement of the bottle 
by one of the doctors who brought the 
patient back from the operating room. 
—Davis v. Colohkster County 
Hospital, [1933] 4 D. L. R. 68 ; 7 
M. P. R. 60.— CAN. 

86 xvi. .J— When a hospital, 

even though tho hospital in question 
is a charitable Institution, is sued by 
a patient for damages caused by the 
negligence of its employees it Is in 
exactly the same position as other 
employers Sc the question whether 

{ >ltf. can succeed depends upon the 
acts of the particular cose. In the 
present case it was found that the 
nurses had been negligent. The 
hospital contended, with respect to 
the negligence of one of them in adjust- 
ing a tube without Informing the 
patient’s doctor, as the patient re- 
quested, of the latter’s condition, that 
when she attempted to adjust it she 
was acting under the orders of the 
interne, who should he deemed to 
have been acting temporarily as a 
substitute for tho pltf. s surgeon Sc, 
therefore, pltf.'s agent for giving 
instructions to the nurse : — Held : 
what the interne said to the nurse 
should not be regarded as instructions 
but merely advice from one whose 
advice she was not obliged to accept, 
&, in any event, he was, under the 
circumstances, the agent of deft, 
hospital by whom be was employed Sc 
the main negligence was that of the 
nurses In not disclosing the actual 
facts to him. — Beatty v. Sisters of 
Miserioorde of Alberta, [19351 1 
W. W. R. 651 ; 2 D. L. R. 804.— CAN, 

86 xvil. .] — A hospital held not 

liable for the negligence of nurses in 
applying excessive heat to a patient 
by air electric cradle, the treatment 
having been prescribed by the surgeon. 
— Vucjhak v. Toronto General 
Hospital Trustees, [1937] 1 D. L. R. 
298 ; O. R. 71.— GAN. 

86 xviil. .1 — When prolapse 

follows a cataract operation through 
a patient being fed with too hot soup 
the hospital is liable. — wyndham v. 
Toronto General Hospital Thus 
tees, [1938] 1 D. L. R. 797.— CAN. 



Cum 87a— 108a. English and Empire Digest Supplement. 


County Council, 155 L. T. 297 ; 100 J. P. 
411 ; 34 L. G. R. 469, H. L. 

Annotations : — Generally Consd. Strang© ways -Learner© v. 

Clayton, [193ft] 1 All E. R. 484 ; WaTdell v. Kent County 
Council, [1938] 3 All E. R. 473. Eefd. Dryden v. Surrey 
County Council 8c Stewart, [193ft] 2 All E. R. 535. 

87b. .] — Pltf.’a wife, who had been 

admitted to the W. hospital to undergo an 
operation, lost her life owing to an overdose 
of a dangerous drug administered to her just 
before the operation by two nurses at the 
hospital. The overdose was due to a mistake 
on the part of the nurses in reading the 
amount ordered by the doctor to be ad- 
ministered. Pltf. brought an action for 
damages under Fatal Accidents Acts, & 
Law Reform (Miscellaneous Provisions) Act, 
1934 (c. 41), against (a) the nurses, So (6) the 
hospital authority : — Held : the nurses were 
guilty of negligence So were liable, but the 
hospital authority was not liable as principals 
for the nurses' negligence, the only duty 
resting on the hospital being to see that the 
nurses who were engaged were duly qualified. 
— Strangways-Lesmere v. Clayton, [1936] 
2 K. B. 11 ; [1936] 1 All E. R. 484 ; 105 
L. J. K. B. 385 ; 154 L. T. 463 ; 52 T. L. R. 
374 ; 80 Sol. Jo. 306. 

Annotations : — Comd. Dryden v. Surrey County Council 
Sc Stewart, [193GJ 2 All K. R. 535; Wardelf v. Kent 
County Council, [1938] 3 All E. R. 473. 

87c. .] — Deft. S. performed a minor 

operation on pltf. in deft, council’s hospital. 
After she had left the hospital pltf. com- 
plained of pains, So upon examination by her 
doctor she was found to be suffering from 
• pyelitis, So a wad of surgical gauze was found 
m & removed from her body. Pltf. brought 
an action against S. for breach of duty So 
neglect to remove the plugging after the 
operation, So against deft, council for breach 
of duty So negligence arising out of a failure 
to nurse her properly. The negligence 
alleged against the council was that the 
nurses in their hospital had failed to remove 
the plugging, had failed to observe or report 
to the doctor in charge certain symptoms 
in pltf.’s condition, So had failed to take her 
temperature on the morning on which she 
had left the hospital. At the hearing counsel 
for S. put leading questions to witnesses for 
deft, council : — Held : ( 1 ) upon the evidence 
S. had negligently left the gauze in pltf.’s 
body & was liable in damages ; the negligence 
alleged against the nurses was negligence in 
carrying out their skilled duties as nurses, for 
which deft, council were not liable ; upon the 


evidence the nurses had no reason to know 
that the gauze had been left in, So inasmuch 
as pltf. had not complained of pain there was 
no duty upon the nurses to discover the 
presence of the gauze ; inasmuch as the 
temperature had pursued a perfectly normal 
course So gave no indication that there was 
anything wrong, the nurses were not negligent 
in not taking pltf.’s temperature on the morn- 
ing on which she left the hospital ; the causes 
of action against the two defts. were quite 
distinct & arose to a substantial extent out 
of different facts, So counsel for the one deft, 
was entitled to cross-examine a witness for 
the other ; there ought not to be an order 
that pltf. should recover the costs payable by 
her to deft. S., as the acts of negligence 
alleged against two defts. were different. — 
Dryden v . Surrey County Council & 
Stewart, [1936]2 A11E.R. 535 ; 80 Sol. Jo. 656. 

Annotation : — Reid. Russell v. Criterion Film Productions, 
Ltd., [1936] 3 All E. R. 627. 

87(1. Liability of hospital — Diphtheria patient con- 
tracting smallpox.] — Reap., an infant patient 
• in applt. hospital, who had suffered from 
. diphtheria, was discharged as cured. Nine 
days afterwards she developed smallpox. 
The facts were that smallpox patients had 
been placed in rooms on the same floor as 
reap., So that the latter had been attended by 
the nurses who attended to the smallpox 
patients. In an action brought by resp., as 
pltf., against the hospital, as defts., for 
negligence, defts. pleaded (1) that the 
technique of which complaint was made by 
resp. was adopted by applts., on competent 
medical advice. So (2) that it was in accord 
with approved modem practice : — Held : 
having regard to the favourable opinion ex- 
pressed by all applts.* medical witnesses 
regarding the technique followed in the 
hospital So to the accepted practice in regard 
to that technique appearing from the same 
evidence, the charge of negligence brought 
by resps. against applts. in this case was not 
established. — Vancouver General Hos- 
pital v. McDaniel (1934), 152 L. T. 56, P. C. 

Annotation : — Consd. Marshall v. Lindsey County Counoll, 
[1935] 1 K. B. 510. 

103a. Work performed before operative date 

of Medical Act.] — The Medical Act, 1858 
(c. 90), has not a retrospective effect, so as to 

f jrevent a person who is not registered under 
t from maintaining an action for medical or 
surgical advice given, or medicine supplied, 
before the Act came into operation. — 


PART III. SECT. 4. SUB-SECT. 2. — A. 

m !. Unnecessary visits to dying 

patient .] — -Although the ot. will not 
Interfere with the discretion of a 
physician in the number of visits 
made to a dying 1 patient, it will not 
permit oharges to run up an account 
against the estate. — Livingstone t>. 
Robinson. [1936] 2 D. L. R. 15 ; O. R, 
168. — CAN. ' 

r I. General rule .] — The law does 

not raise an implied promise on the 
part of a person who calls a physician 
to perform servioes for another to 
pay for such servioes, unless the 
relation of such person to the person 
who is ill is such as to put him under 
obligation to provide medioal attention 
for the patient, or unless the circum- 
stances are such as to show an intention 
on his part to pay for the servioes 
rendered. Such obligation does not 
arise from the relationship ot brother 


& sister. — Allen v. Froh, [1932] 1 
W. W. R. 593.— CAN. 

■g. Services rendered in emergency. 1 — 
Pltf., a surgeon, sued to recover from 
an extrix. his fees for operating on 
testator. The latter had been found 
In his home in a very serious con- 
dition as the result of a wound from a 
shot-gun which had, apparently, been 
discharged by his own hand. Deft, 
was not there, but two friends, who 
were in the house, called in a doctor 
immediately after making the dis- 
covery. The doctor, considering the 
case to be a surgical one, brought In 
pltf. The wounded man said some- 
thing to pltf., but the ot. found that 
he was in such a condition that no 
words of his could be oonstrued as a 
request for pltf.'s servioes or as an 
acquiescence in their being rendered on 
a contractual basis : — Held : pltf. was 
entitled to recover. — Mathbson v. 
Smiley, [1932] I W. W. R. 758 ; 2 

9Q4. 


D. L. R. 787 ; 40 Man. L. R. 247 - 
CAN. 


PART HI. SECT. 4, SUB-SECT. 3. 
•d. Treatment discontinued by patient 
— Whether fees recoverable from practi- 
tioner.] — Pltf. sued for the* return of 
fees paid a chiropractor Sc for travelling 
expenses incidental to the treatments. 
Chiropractors are not entitled to be 
registered in Manitoba Sc in giving the 
treatments referred to herein, for hire, 
gain or reward, deft, was acting 
illegally. Pltf. knew that deft, was a 
chiropractor Sc not a regular medioal 
practitioner. She paid In advance for 
two months’ treatment, accepted treat- 
ments tor two weeks, Sc then refused 
to permit their continuance : — Held : 
there being no fraud, misrepresentation 
or mistake of tact, pltf. oould not 
reoover. — Hasiuk v. Oshanek, [1935J 
3 W. W. R. 385 ; [1836] 1D.L.R, 
232 ; 43 Man. L. R. 470.-— CAN. 
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Weight v. Gbeenboyd (1861), 1 B. & 8. 
768 ; 31 L. J. Q. B. 4 ; 6 L. T. 347 ; 26 
J. P. 118 ; 8 Jur. N. 8. 98 ; 121 E. R. 896. 

105. Add . Annotation : — Folld. Macnaghten v. 
Douglas, [1927] 2 K. B. 292. 

106. Add the following para. & citations : — 

.]— Medical Act, 1858 (c. 90), s. 32, 

does not apply to an osteopath, so as to 
prevent him from recovering at law fees 
charged for treatment as distinct from 
diagnosis or advice. — Macnaghten v. Doug- 
las, [1927] 2 K. B. 292 ; 96 L. J. K. B. 738 ; 
137 L. T. 518 ; 91 J. P. 143 ; 43 T. L. R. 
626 ; 71 Sol. Jo. 409, D. 0. 

109a. Failure to effect cure — Whether breach of 
warranty.] — Pltf., who had been treated for 
cancer by deft., an unqualified medical 
practitioner, brought an action against him 
for (1) fraudulent representations ; (2) negli- 
gence ; & (3) breach of a warranty that he 
could cure pltf. in three months. The jury 
could not agree as to the alleged fraudulent 
representations or as to the alleged negligence, 
but they found that deft, did not warrant 
a cure in three months : — Held : deft, was 
entitled to judgment on the cause of action 
for alleged breach of warranty, although 
there must be a new trial of the claims on 


which the jury had disagreed. — B urrell v . 
Evans (1930), 46 T. L. R. 678, 0. A. 

113. Add. Annotations : — Expld. Jut son v. Barrow, 
[1936] 1 K. B. 236. Retd. Whitwell v. 
Shakesby (1932), 147 L. T. 167. 

122. Add. Annotation: — Consd. Whitwell v. 

Shakesby (1932), 147 L. T. 157. 

130. Add. Annotations : — Consd. Whitwell v . 
Shakesby (1932), 147 L. T. 167 ; Jutson v. 
Barrow, [1936] 1 K. B. 236. 

182a. By osteopath.] — An osteopath, who was not 
registered under the Medical Act, 1868 (c. 90), 
& who was not a legally qualified medical 
ractitioner, affixed outside his house a plate 
earing his name & following on his name the 
words “ Bonesetter, Osteopathic Physician 
& Surgeon ” : — Held : in using the words 
“ physician & surgeon M he had committed 
an offence under Medical Act, 1858 (c. 90), 
b. 40. — Whitwell v. Shakesby (1932), 147 
L. T. 157 ; 96 J. P. 307 ; 48 T. L. R. 489 ; 76 
Sol. Jo. 360 ; 30 L. G. R. 327 ; 29 Cox, 
C. C. 487. 

Annotation : — Apld. Jutson v. Barrow, 11936) 1 K. B. 236. 

132b. By unqualified manipulative surgeon.] — 

The use, by a person who is not registered 
under Medical Act, 1*58 (c. 90), nor a legally 
qualified medical practitioner within the 


PART III. SECT. 7, SUB-SECT. 1. 

■k. Right to sue for libel.] — Pltf. In 
an action for libel was an unregistered 
medical practitioner. He had attained 
professional qualifications in Germany 
Sc was entitled to practise in that 
country. These qualifications were 
not recognised in South Australia & 
accordingly he was unable to obtain 
registration. He, however, practised 
his profession & described himself as 
“ Dr. Becker " & added the letters 
M.D., M.S., after his name in the belief 
that his German degrees were equiva- 
lent to those degrees in South Australia. 
By this Sc other acta ho committed 
breaches of Medical Practitioners Act, 
1919: — Held: that statute does not 
render unlawful the act itself of prac- 
tising medicine or surgery, but merely 
subject an unregistered practitioner to 
certain disabilities & a person who is 
unregistered has the right to bring an 
action for defamation in respect of 
medical or surgical qualifications which 
he in fact possesses. — Smith’s News- 
papers, Ltd. v. Becker (1932), 6 
A. L. J. 195 ; 47 C. L. R. 279 ; [19331 
Argus L. R. 196. — AUS. 

iiq. Degree of care required .) — An 
unqualified practitioner, whose patient 
is aware of the lack of qualification, is 
liable only for the lack of diUgenoe & 
skill belonging to an ordinary unpro- 
fessional pereon of common -sense. — 
Miller «. Millward, [1935] N. Z. 
L. R. Supp. 12.— N.Z. 

PART III. SECT. 7, SUB-SECT. 2.— A. 

bb i. .1 — Appeal from 

the dismissal of a charge that the 
accused being a person who had not 
been registered under Chiropractic 
Act, 1934, did unlawfully practise 
chiropractic upon one 0. for remunera- 
tion : — Held : if the testimony of C., 
a paid investigator, as to the treat- 
ment given her by the accused was 
true, he had been “ practising " chiro- 
practic ; but, since the accused denied 
that he gave 0. any such treatment Sc 
his testimony was not shaken on cross- 
examination & there was no corro- 
boration of C.*s testimony the appeal 
should be dismissed. — R. v. Holtum, 
[1037] 1 W. W. R. 199.— CAN. 

• (p. 654) i. Treating — What 

amounts to. J— R. v. Oshakek, j.19351 
2 W. W. R. 631 ; 4 0.L. R. 632 ; 64 


C. C. C. 219; 43 Man. L. R. 234.— 
CAN. 

h (p. 554) 1. = R. v. 

McLeod, [1934] 3 W. W. R. 426 ; 46 
B. C. R. 96.— CAN. 

n f, Treating — What amounts to 

— Chiropractor. ]— The administering of 
chiropractic service to another person 
for the purpose of removing the cause 
of a disease Is to “ treat a disease 
within Beet. 78 of Medical Act, R. S. M„ 
1913, & where such treatment is given 
by a person not registered under said 
Act & for gain or hope of reward, 
liability to the penalty provided by said 
sect, is incurred. — McDiarmid v. 
Elliott (No. 1), [10341 1 W. W. R. 
504 : 41 Man. L. R. 660.— CAN. 

q [j. .]— Where 

a chiropractor confirms the presence 
of a physical ailment, this is a “ con- 
sultation " & adjustments Sc mani- 
pulations are a “ treatment ” within 
Quebec Medical Act, 1925.— College 

OF PHY8I01ANS & SURGEONS V . HEBERT, 

[1936] 2 D. L. R. 729 ; 65 Can. O. C. 
285. — CAN. 

•v. Drugless practitioner — Prac • 
Using without licence — What must he 
proved.] — R. v. Laudie (1930), 53 

Can. C. C. 189.— CAN. 

sx. *' Holding out " as medical 
practitioner — What amounts to.] — On a 
charge that a person not being regis- 
tered under Medical Practitioners Act, 
1919, held himself out as a medical 
practitioner, it was proved that deft, 
had handed “ a diagnosing chart to 
a constable who had oome to consult 
him containing representations as to 
his methods of diagnosis & treatment 
of disease & invited persons to secure 
his opinion. The representations in 
this “chart " set out that the diagnosis 
Sc treatment were not according to the 
ordinary method of medical prac- 
titioners :—Held : by means of the 
“chart" applt. had held himself out 
as a medical practitioner. The fact 
that he had represented the diagnosis 
Sc treatment as different from the 
ordinary - methods was immaterial. — 
Kugelman v. Lrnthall, [1932] 8. A. 
S. R. 167.— AUS. 

PART III. SECrr. 7, SUB-SECT. *.— 

B. (©). 

t i. .1 — Horseman ©. Nairn, 

[1926) 8. A. 8. R. 1.— AUS. 
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t li. .]— O’Connell e. Gullet, 

[1927] V. L. R. 602 ; 40 A. L. T. 92 ; 
[1927] Argus L. R. 423.— AUS, 

t lil. .1 — Held : deft., an 

osteopath, holding the degree of 
Doctor of Osteopathy, used the word 
“ Doctor ” in advertisements, in con- 
junction with “ osteopath," as an 
occupational designation relating to 
the treatment of human ailments, & waH 
therefore guilty of an infraction of 
Ontario Medical Act, s. 49 (1925). 
The addition of the word “ osteopath ” 
after the words " Doctor Pocock 
In his advertisements, simply indicated 
the method which ho, professing to be 
a doctor, in the sense in which that 
word is ordinarily understood, UBod in 
the treatment of human ailments. — R. 
v. Pooook, [1928] 2 D. L. R, 937 ; 50 
Can. Crlrn. Cas. 75 ; 62 O. L. R. 113. — 
CAN. 

t iv. . ] — Chiropractor held liable 

under Medical Act. R. 8. M., 1913, 
s. 80, for assuming the title of doctor.— 
McDiarmid v. Elliott (No. 2), [1934] 
1 W. W. R. 722.— CAN. 

t v. .1 — A person who calls him- 

self “ Doctor of Chiropraetico, Graduate 
of Palmer," commits an offence against 

g uobec Medical Act, R. S. Q., 1925.— 
esage V . College of Physicians & 
Surgeons, [1936] 3 D. L. R. 71 ; 65 
Can. O. 0. 392.— CAN. 

t vl. .] — Deft., who was qualified 

as a medical practitioner in Germany , 
but unregistered in South Australia, 
was found to have systematically 
practised as a general medical practi- 
tioner, described himself as an un- 
registered practitioner, permitted him- 
self to be addressed as “ doctor, & 
did certain other acts susceptible of the 
inference that he practised as a medical 
practitioner. He did not exhibit on 
any sign or use any written or printed 
matter which suggested that he was 
a medical practitioner. The evidence 
showed that the applt. had on 1 ,600 
occasions & over a period of 145 days 
treated patients : — Held : deft., being 
unregistered, had been guilty of the 
offence of holding himself out as a 
medical practitioner. — B roker v. Mil 
LER, [1936] 8. A. S. R. 125.— AUS. 
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me anin g of the Act, of the title “ manip- 
ulative surgeon ” on a plate bearing his 
name affixed outside his house, is an offence 
under sect. 40 of that Act. — Jutson v. 


Barrow, [1936] 1 K. B. 236 ; 106 L. J. K. B. 
106 ; 154 L. T. |85 ; 100 J. P. 4 ; 62 T. L. R. 
49 ; 79 Sol. Jo. 965 ; 33 L. G. R. 603 ; 3o 
Cox, C. 0. 305, D. C. 


Part VI- 

Sect. 1 . — IN GENERAL. 

201a. Constitution of Dental Board — Member 
ceasing to be member of General Medical 
Council & Branch Council-Vacation of 
office.] — Under Dentists Act, 1921 (c. 21), a 
Dental Board is constituted for the regulation 
& registration of members of the dental pro- 
fession, & by Shed. 1. the Board is to be com- 
posed of seven appointed members & six 
elected members. Of the appointed members 
three are to be appointed by the General 
Medical Council, of whom one shall be a 
member of the Branch Council for England. 
By pecra. 6 of the Sched. provision is made 
in the event of the place of a member of the 
Board becoming vacant before the expiration 
of his term of office by death, resignation or 
otherwise, for the filling of the vacancy : — 
Held : a member of the Board who had been 
appointed thereon by the Branch Council for 
England as being a member of that Branch 
Council, but who had ceased to be a member 
of the General Medical Council &; of the 
Branch Council, was no longer qualified to 
. be a member of the Dental Board, & that his 


-Dentists. 

office was vacant. — General Medical 
Council v , Waring, [1932] 2 Oh. 115 ; 101 
L. J. Ch. 389 ; 147 L. T. 497, 

201b. Disciplinary powers of General Medical 
Council — Delegation to executive committee.] 
— Dentists Act, 1921 (c. 21), s. 16 (4), which 
lays down that for the purpose of the exercise 
of their functions under the Act & Dentists 
Act, 1878 (c. 33), the General Medical Council 
can act by an executive committee of the 
Council, including at least one additional 
member, does not enable them to delegate to 
any such committee the disciplinary powers 
5 over dental practitioners conferred on the 
♦ General Medical Council by Dentists Act, 
1878 (c. 33), s. 13, as amended by Dentists 
Act, 1921 (c. 21), s. 8 . 

The sub-sect, in question confers power on 
the General Medical Council to act by an 
executive committee only in respect of those 
matters in which the General Medical Council 
is not required to act itself. — General 
Medical Council v. United Kingdom 
Dental Board, [1930] Ch. 41 ; 106 L. J. Ch. 
59 ; 154 L. T. 340. 


PART V. SECT. 4. 

bz. Pretending to be chemist — Corpora- 
tion. ] — By Pharmacy Act, 1897, s. 17, 
It is an offenoe If u any person . . . 
not being then a registered pharmacist, 
pretends to be ... a obemlst . . : 

— Held : a oorpn. could be convicted of 
that offence. — Be Jossklfn, Kor p. 
Mick Simmons, Ltd. (1935), 35 8. R. 
N. 8. W. 239 ; 52 N. 8. W. W. N. 66.- 
AUS. 


PART VI. SECT. 1. 

a i. .] — The rule as 

to the skill required of a dentist is the 
same as that with regard to the skill 
of a member of any other branoh of 
the therapeutic art. Where he is 
registered & injury results from his 
treatment, the presumption Is that he 
Is competent & that the treatment 
was oorrect, until the contrary is shown. 
— MoTaggabt v. Powers, [19271 1 
D. L. R. 28 ; 36 Man. L. R. 73 ; [1-926] 
3W.W.R. 513.— CAN. 

a 11. .] — The doctrine that the 

question, whether treatment by a 
physician was negligent Is to be tested 
by the principles of the physloian's 
school Is not applioable to the mechani- 
cal manipulative labour of a dentist 
Involved in the pulling of teeth : such 
work Is governed by the rule applloable 
to all skilled labourers, i.s. that if the 
work undertaken by them Implies skill 
It must be used, & when Injury is 
sustained that could not have arisen 
unless there had been an absence of 
reasonable skill, or negligence, 
then there is liability. — Drinnen v. 
Douglas, [19311 1 W. W. R. 160; 2 
D. L. R. 606 ; 43 B. C. R. 302.— CAN. 

a iii, Excessive extraction .) — 

Pltf. went to deft., a dentist, to have 
a tooth extracted. Deft, by an honest 
misunderstanding of pltf. 'a instructions 
extracted, after he had put pltf. under 
an anaesthetic, twelve teeth, & pltf. 
brought this action for trespass. 


assault & battery upon his person : — 
Held : (1) deft, was negligent in that 
he failed to make sure what he had to 
do before rendering pltf. unoonscious ; 
(2) as the action was not begun within 
six months from the day of the opera- 
tion, it was barred by sect. 28 of 
Dentistry Act, R. 8. O., 1927. — 

Boase v. Paul, [1931] 1 D. L. R. 562 ; 
66 O. L. It. 237 ; ajfd., [1931] 4 
t). L. R. 435 ; O. L. R. 625.— CAN. 

a Iv. Injury to patient from 

hot-water bottle.) — Each pltf. claimed 
from defte. (a dentist who extracted 
pltf. *b teeth & the doctor who admin- 
istered the anaesthetic) damages for 
injuries, the result of being burnt by 
a hot-water bag, which, it was alleged, 
had been Improperly or carelessly 
allowed to come in contact with the 
patient. On the facts : — Held : the 
dentist was negligent in placing an 
insufficiently covered hot-water bag 
against the patient's feet, & was liable 
for the damage sustained, but as the 
use of the hot-water bag was not part 
of the preparation of the patient on 
behalf of the anaesthetist, the doctor 
was not liable. — Archer & Palmer v. 
COLVIN (1934), 29 M. C. R. 54.— N.Z. 


PART VI. SECT. 9. 

202 ii. Conditions precedent.)— 

Medical (Dentists) Act, 1927 (Viet.), 
s. 14 (1) (5), requires that an appot. 

tall have “ entered on a definite 
course of training " : — Held : the 
words were satisfied oy appot. entering 
upon a defined Sc continuous course of 

S ractical Instruction in dental surgery 
dentistry. — D ental Board or 
Victoria *>. Denison (1928), 41 

C. L. R. 102.— AOS. 

202 iii. The Dental 

Acts permit a person to be registered 
on proof that he is registered in the 
United Kingdom as a graduate or 
licentiate in dentistry of a medical 
school or university granting degrees 

OOfl 


in dentistry. A German Jew, who was 
registered in England, produced an 
Approbation als Zahnarst from the 
University of Berlin which contained 
no reference to any university or 
medical school : — Held : the Dental 
Board were justified in refusing to 
register him. — Aknhmm v. Dental 
Board (1938), Q. 8. R. 280.— AUS. 

202 Iv. Principal means of 

livelihood derived from dentistry .] — 
The fact that during part of the five 
years mentioned In sect. 36 (1) (a) (ii) 
of Aofc 13, 1928, an appet. was under 
apprenticeship as a dental mechanic 
does not make it Impossible for his 
sole or principal means of livelihood 
during that period to have been 
derived from dental work outside bis 
work os an apprenticed dental 
mechanic. — Hirst v. South African 
Medical Council (1929), 50 N. L. R. 
170.— S. AF. 


202 v. Operative dental assis- 

tant .) — The construction of teeth or 
other dental articles la not a class of 
work which can be olalmed by a dental 
assistant as entitling him to registra- 
tion as a dentist under sect. 32 of 
Dentists Act, 1931. A person who 
ha s earned the part of bia main- 
tenance or sustenance as a dentist's 
assistant by doing merely construction 
work is not thereby qualified to be 
registered as a dentist. — McCarthy v. 
South Australia Dental Board, 
[1933] a A. 8. R. 424.— AUS. 


202 vi. .1 — The essence of 

dentistry according to the definition 
contained in sect. 4 of Dentists Act, 
1931, is operating in the mouths of 
patients, & to be an “ operative dental 
assistant ” one must be a person 

E raotising (as an assistant) dentistry 
l the form of so operating. To 
practice as an employed artisan manu- 
facturing dentures 3c devices is not to 
practice dentistry. — Seaman «. South 
Australia Dental Board, [1933] 
3.A.S.E, 431.— AUS. 



Vol. XXXIV. — Medicine and Pharmacy. Oases 206a— 224. 


205a. Non-payment of annual retention 

fee.] — Dentists Act, 1921 (c. 21), s. 7 (1), 
impliedly authorises the Dental Board to 
provide for non-retention on, or removal 
from, the register in default of payment of 
the annual retention fee. — Tattersall v. 
Sladen, [1928] Ch. 318 ; 97 L. J. Oh. 145 ; 138 
L. T. 577 ; 44 T. L. R. 237 ; 26 L. G. R. 217. 

205b. Conviction for misdemeanour.]— 

The word “ misdemeanour ” in Dentists 
Act, 1878 (c. 33), s. 13, is not confined to 
indictable misdemeanours. — Pickup v. 
United Kingdom Dental Board, [1928] 
2 K. B. 459 ; 97 L. J. K. B. 604 ; 139 L. T. 
607 ; 92 J. P. 147 ; 44 T. L. R. 544 ; 72 
Sol. Jo. 369 ; 28 Cox, O. O. 636 ; 26 L. G. R. 
398, D. C. 

213. Add. Annotation : — Refd. R. v. Registrar of 
Joint Stock Companies, Ex p. More, [1931] 2 
K. B. 197. 

217. Add. Annotation : — Consd. A.-G. v. Weeks, 
[1932] 1 Oh. 211. 

218a. “ Dental surgeon ” — Registration after 

practising without qualification.] — By 
Dentists Act, 1921 (c. 21), s. 4, “ A person 


registered under the principal Act — (a) shall, 
by virtue of being so registered, be entitled 
to take & use the description of dentist or 
dental practitioner ; ( b ) shall not take or use, 
or affix to or use in connection with his 
premises, any title or description reasonably 
calculated to suggest that he possesses any 
professional status or qualification other than 
a professional status or qualification which 
he in fact possesses & which is indicated by 
particulars entered in the register in respect 
of him”: — Held: a person who has no 
qualification, but who has been registered 
under the provisions of the above Act on the 
ground of his previous practice of dentistry, 
is not entitled to describe himself as a 
“ dental surgeon ” — A.-G. v. Weeks, [1932] 
1 Ch. 211 ; 101 L. J. Ch. 26 ; 146 L. T. 69. 

223. Add. Annotation : — Refd. Albemarle Supply 
Co. v. Hind, [1928] 1 K. B. 307. 

224. Add. Annotations : — Consd. Robinson v. 
Graves, [1935] 1 K. B. 679. Refd. Dominion 
Press v. Customs & Excise Minister, [1928] 
A. C. 340 ; Myers (G. H.) & Co. v. Brent 
Cross Service Co., [1934] 1 K. B. 46. 


207 iv. .] — Ex p. 

Keene (1920), 20 S. R. N. 8. W. 403 ; 
43 N. 8. W. W. N. 130.— AUS. 


207 v. .] — Alberta 

Dental Assoon. t>. Sharp, [1930] 2 
W. W. R. 45 ; 3 D. L. R. 052 ; 24 
Alta. L. R. 580.— CAN. 

o I. Finding of — Appeal. ] — 

Under Dentistry Act, R.S.B.O., 1924, 
as amended a finding by the Connell of 
Infamous or unprofessional conduct In 
respect of the practice of dentistry is 
subject to review, on appeal, by the ot. 
— College op Dental Surgeons op 
British Columbia v. Coultas, [1935] 
1 W. W. R. 471 ; 2 D. L. R. 609 ; 63 


O. C. C. 162 ; 49 B. C. R. 459.— CAN. 

■o. Application for registration — 
“ Entered on a definite course of training'* 
— What amounts to.] — From 1905 to 
Mar. 1910, appet. pursued a course of 
practical instruction in the various 
branches of a dentists work under the 
direction of a qualified & practising 
dentist. From Mar. 1910, onwards, 
until the Medical (Dentists) Act, 1927, 
came Into operation, he acted as 
assistant to different qualified & 
practising dentists, performing the 
mechanical 8c surgical work in the 
practice ot dentistry : — Held : the 
words 44 entered on a definite course of 
training." In s. 14 (1) (b) of the Act 
were satisfied by the applicant enter- 
ing on a defined 8c continuous course 
of practical Instruction In dental 
surgery & dentistry. — Dental Board 
or Victoria v. Denison, [1928] 
V. L. R. 371 ; [1928] Argus L. R. 

253.— AUS. 

id. Registration — Graduate — Meaning 
of.] — The word “ graduate ** in 
Dentistry Act, R. S. B. C. 1924, c. 66, 
s. 22 (5). does not import that appet. 
must have gone through a oourse of 
training prior to graduation. — Re 
Nett & College op Dental Surgeons 
i. R. 889 ; [1028] 3 W, W. R. 


[19281 4 D. 1 
299.— CAN. 


sf. Grant of licence as operative 
dental assistant — Conditions precedent.] 
— On an application for a llcenoe to 
practise as an operative dental assistant, 
appet. must show that the work done 
by appet. as an operative dental assis- 
tant was principally of that character. 
Appet. must show that there is seme 
continuity of work done, sufficient to 
establish that the appet. is a person 
practising dentistry as an assistant to 
a dentist. Before a dental assistant 
can be said to practise dentistry as an 
assistant, he must have had a sufficient 
experience in dentistry to come within 


the words frequently, customarily, or 
habitually. — George v. Dental Board 
op South Australia. [1932] S. A. S. R. 
343.— AUS. 


PART VI. SECT. 3. 


q i. .] — Applt. a registered 

dentist had agreed to- manage for reap., 
who was not a dentist, a dental practico 
which had been carried on by rosp.’s 
former husband. In answer to an 
aotion by reap, to restrain applt. from 
practising In a certain specified 
locality in terms of a covenant to such 
effect contained in the agreement, 
applt. pleaded the illegality of the 
agreement : — Held : a person carries 
on a business who employs a servant 
to work for him though he may take 
no practical part In it ; & the agree- 
ment In the present case was Illegal, 
as constituting the carrying on of the 
” practioe of dentistry by a person 
who was not a registered dentist in 
contravention of Dentists Amendment 
Act, 1921-22, ss. 2, 3. — Scott v. 
Watkins, [1928] N. 2. L. Ii. 628.— 
N.Z. 


q if. ,] — a person who for 

gain takes Impressions of patients' 
mouths & subsequently fits the plates 
Into their mouths, performs functions 
specially belonging to the calling of a 
dentist, within sect. 5 of Aot 21, 1899 
(Natal). — R. v. Robertson, [1920 J 
App. D. 10.— S. AF. 

q iil. .] — A single act, in 

this instance the taking of an impres- 
sion for the purpose of making a plate 
for false teeth : — Held : to constitute, 
under the circumstances, the practice 
of dentistry within Dentistry Act, 
R. S. B. C., 1924.— R. v. Sutclitfe, 
[1932] 3 W. W. B. 377 : 4 D. L. R. 
652 ; 59 0. 0. C. 108.— CAN. 

q iv. .] — The methods 

followed by deft*, who were not regis- 
tered under said Act, in the obtaining 
of ** impressions ” 8c ** bites " for the 
purpose of making artificial teeth, & 
m guiding patient* In fitting them- 
selves with trial 8c permanent plates, 
without the direction 8c control of a 
person registered under said Act : — 
Held : to constitute the practioe of the 
profession ot dentistry. — A.-G. for 
Alberta v. Lees & Courtney, [1932] 
3 W. W. R. 533.— CAN. 

q ▼. Assisting corporation 

— Meaning of “ assist,”!— R. v. Sim- 
mons, [1934] 2 W. W. R. 641: 48 
B. O. R. 398 ; 62 0. O. O. 101,--dAN. 
q vi. — Practising outside 
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Prtmince.] — Soot. 65 of Dentistry Act, 
R. S. D. C., 1930, does not prevent 
a dentist unregistered under the Act 
who practises outside the province 
from recovering in an action in the 
province bis charges for dental services 
rendered outside thereof. — Oabsutt v. 
Nelson, [1930] 1 W. W. R. 78 ; 1 

D.L. R. 798. — CAN. 

q vil. .] — A charge of 

practising the profession of dentistry 
In violation of Dental Association Act, 
R. S. A., 1 922, was dismissed by a 
police magistrate on the ground that, 
in his opinion, the evidence adduced 
amounted to a single or isolated act. 
On appeal by way of a stated case : — 
Held : since ail that a Ct. of Appeal 
can consider on a Btated caso is a 
question of law & since the question 
whether it should be inferred from what 
the accused did that ho had the Intent 
of practising was one of fact for the 
magistrate & not a question of law for 
the appeal ct,, the ct. was without 
jurisdiction. — R. v. Burton, [1939] 1 
W. W. R. 470 ; 8 F. L. J. (Can.) 292.- 
CAN. 

q viii. Liability of company .] — 

Applt., a co. incorporated by the pro- 
vince, appealed from a conviction for 
unlawfully practising dentistry In that 
It took Impressions of the gums or 
Jaws of persons 8c did fit thereto 
artificial dentures for gain, contrary 
to sect. 71 of Dentistry Act, R.S.B.C., 
1924. It was proved that applt. bad 

{ mbiished an advertisement offering 
ow-priced plates made by experts, 
also offering to repair, burnish 8c 
sterilise plates 8c concluding, ** we 
make 8c repair plates only ” ; also it* 
business was conducted In premise* 
connected by a door with the office 
of a registered dentist who had 
organised the oo., 8c was for a time one 
of its directors ; & when a customer 
decided to buy a plate 8c had selected 
it he was directed by the co. to that 
office tor the taking of the impression 
& the fitting : — Held ; the appeal 
should be allowed. — R. v. Mechanical 
Dentistry School, [19351 2 W. W. R. 
311 ; 3 D. L. R. 204 ; 03 O. O. C. 320 ; 
50 B. C. R. 40.— CAN. 

•k. Information — What must be 
shown .] — An information under Dental 
Act, 1920, N. B., must show that 
Informant is one ot the persons 
authorised to lay the charge. & must 
specify the acts constituting the 
alleged unlawful practice. — R. (Dks- 
marajs) v. Dowen, [1937] 1 D. Jj. R. 
232 ; 67 Can. O. O. 266.— CAN. 
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Part VII.- 

226* To cross-refs. before this case add “ See, also, 
Midwives & Maternity Homes Act, 1926 (c. 
32).” 

234a. Duty ot midwife to call in doctor — Right of 
doctor to fees — Validity of Ministry of Health 
Regulations.] — When under Midwives Act, 
1918 (c. 43), s. 14 (1), a registered medical 
practitioner has been called in by a midwife 
in a case of emergency it is the duty of the 
local supervising authority under that sub- 
sect. to pay to the medical practitioner “ a 
sufficient fee . . . according to a scale to 
be fixed by the Local Govt. Board ” (now 
the Ministry of Health). A Circular issued 
by the Ministry of Health contained a scale 
of fees, & clause 8 of the Circular provided 
( inter alia), that no fee should be payable 
where the doctor had agreed to attend the 
patient under arrangement made by or on 
behalf of the patient or by the club, medical 
institute, or other assocn. of which the 
patient or her husband was a member : — 
Meld : ( 1 ) clause 8 of the Circular formed no 
necessary part of the establishment of a scale 
of fees ; it determined matters which did not 
'belong, & ought not to be appended, to such 


-Midwives. 

a scale & was therefore (ultra vires ) the 
Ministry of Health, which had no power under 
the Act of 1918 except to fix a scale of fees ; 
(2) “ sufficient fee ” in sect. 14 (1) of Mid- 
wives Act, 1918 (c. 43), was only intended to 
lay down that the doctors should be properly 
remunerated for their services, & that it had 
no relation to another source (the club, 
medical institute, or other assocn.) from 
which a payment might be made. The local 
supervising authority had no power to 
determine the question of sufficiency, which 
was finally fixed by the scale of fees prescribed 
by the Ministry. — Brown v . Monmouthshire 
County Council, Thom v. Monmouthshire 
County Council, Partridge v. Monmouth- 
shire County Council, Buckley r. Mon- 
mouthshire County Council (1935), 163 
L. T. 9 ; 99 J. P. 227 : 61 T. L. R. 348 ; 79 
Sol. Jo. 215 ; 33 L. G. R. 231, C. A. 

284b. What is “ sufficient ” fee.]— 

• Brown v. Monmouthshire County Council, 
Thom v. Monmouthshire County Council, 
Partridge v. Monmouthshire County 
Council, Buckley v. Monmouthshire 
County Council, No. 234a, ante. 


Part IX. 

242. Add. Citation .—28 Cox, C. C. 303, D. C. 

242a. Prosecution under Dangerous Drugs 

Act, 1925 (c. 74) — Act not in operation.] — 
Conviction quashed. — R. v. Kynaston (1926), 
19 Cr. App. Rep. 180, C. C. A. 

242b. “ Person authorized ” to supply drugs— 

Manager of shop owned by company.] — 

Whether or no the qualified manager of a 
chemist’s shop owned by a limited co. 
carrying on business in pursuance of Poisons 


-Drugs. 

& Pharmacy Act, 1908 (c. 65), is himself 
“ keeping open shop ” as well as the co. 
which employs him, he is at all events a 
“ person authorized ” to supply the drugs 
to which the Dangerous Drugs (Consolidation) 
Regulations, 1928, apply, & is bound to keep 
the register prescribed by reg. 11 (1) “ at all 
times available for inspection.” Some limi- 
tation must be put on the words “at all 
times,” but they must be taken at least to 
mean “ at all times when the premises are 


PART VIII. 


a t. .1 — Deft, was oon- 

vioted of having pretended to be a 
veterinary surgeon oontrary to seot. 23 
of Veterinary Surgeons Aot, 1928, on 
evldenoe which showed that he had 
called on the owner of a horse, stated 
that the horse was sick, & offered to 
give it treatment. He did not say he 
was a veterinary surgeon. He treated 
the horse on two oooaslons & received 
payment therefor : — Held : the evi- 
dence was not sufficient to support the 
conviction. — Johnston v. Collins, 
[I932J V. L. R. 06 ; Argus L. R. 15.— 
A US. 


b 1. .1 — Pltf., whose membership 

of the Tailwaggars dub entitled him 
to advloe oqly from W., the Club’s 
“ Veterinary Adviser,** brought action 
against W. in respect of an injury to 
his dog, upon the ground that W. had 
failed to diagnose & treat such injury 
& that such failure was due to a lack 
of that degree of care & skill, which in 
the circumstances, the law demanded 
of him ; & against the Club upon the 
ground that W. was Its servant or 
Hgent, or alternatively, that it had 
failed to exercise due care in the 
selection of its ** Veterinary Adviser ** : 
— Held : (1) pltf. was entitled to a 
verdict against W. ; (2) the dub was 


not, on the ground of employment or 
agency, liable for lack of care or skill 
on his part, nor had it been shown that 
the Club had failed to use due care In 
selecting its 4 * Veterinary Adviser.” — 
Leighton v . Tailwaggers Club op 
New Zealand (Ino.) (1934), 29 

M. C. R. 71.— N.Z. 

sg. Annual certificate — Necessity for.] 
— Failure to take out an annual certi- 
ficate will rendor a veterinary surgeon 
liable for selling narcotic drugs with- 
out a licenco .— Re R. v. Slack, [1939[ 
1 D. L. R. 708.— CAN. 


PART IX. SECT. 1. 

242 i. Dangerous drugs — Procuring 
drugs for unlicensed or unauthorised 
person — Doctor supplying wife with 
orders on chemist .1 — A complaint, 
whioh charged a medical practitioner 
with procuring dangerous drugs for 
his wife, in contravention of Dangerous 
Drugs Aot, 1920 (c. 46), s. 7, & Danger- 
ous Drugs Regulations, 1921, reg. 4, 
libelled that aocused had delivered to 
his wife five order forms of different 
dates, signed by him, in which he 
protended that the drugs specified in 
the orders were required by him for 
professional use only, *' while you well 
knew that the order forms were granted 

90ft 


by you for the purpose of enabling your 
wife to obtain the drugs for her own 
use, she not being a person licensed 
or otherwise authorised to be in 
possession of the drugs, ** & that his 
wife presented the order forms to 
certain chemists & thereby obtained 
the drugs : — Held : the complaint 
relevantly charged an offence against 
the Aot & regulation libelled. In respect 
that (1) the order forms, inasmuch as 
they bore to be “ for professional use 
only,” were not prescriptions ; (2) the 

f >rooedure alleged to have been fol- 
owed negatived the view that accused 
was dispensing his own * medicine ; 
(3) the wife was not a messenger on 
behalf of her husband, but a person 
obtaining drugs on her own behalf & 
for her own use. — S trathern r. Ross, 
[1927 J S. C. (J.) 70.— SCOT. 

sf. “ Distribution ” of drugs — What 
amounts to.) — Marino & Yipp v. R., 
[1931] S. C. R. 482; 4 D. L. R. 530; 
56 Can. C. C. 136.— CAN. 


sg. Selling drugs — Imposition of 
maximum penalty — Not varied by Court 
of Appeal. 1— R. v. Nip Gar (1930), 53 
Can. C. C. 321 ; 42 B. C. R. 327.— 
CAN. 


sk. Mail order — Vendor not 

within jurisdiction .) — Quebec Phar- 
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open for business/* & therefore when the 
manager on going out to lunch left the 
register, for safety’s sake, locked up in the 
poison cupboard, so that his assistant was 
unable to"produce it to a police officer who 
called : — Held : the manager was rightly 
convicted of an offence against the regula- 
tions. — Davies v. Winstanley (1930), 144 
L. T. 433 ; 95 J. P. 21 ; 47 T. L. R. 104 ; 29 
L. G. R. 94 ; 29 Cox, C. C. 242. 

242c. Register to be “ at all times available 

for inspection ** — Meaning of “ at all times.**] 
— Davies v. Winstanley, No. 242b, ante. 

252. Add. Annotation : — Consd. A.-G. v . Lewis & 
Burrows, Ltd. (1931), 146 L. T. 165. 

252a. Article made up by manufacturer at 

request of retailer.] — A.-G. v . Lewis & 
Burrows, Ltd., No. 253a, post. 

253a. Exemption — Article of which properties 
“ known admitted & approved of *’ — What 
amounts to.] — A retail chemist ordered a 
remedy for chest complaints to be made up 
by manufacturers in accordance with a 
formula which was contained in a well- 


known book of pharmaceutical formulas 
under the name 44 Chest Vapour Rub.*' He 
then put it into cartons, & sold it to the 
public with a label which described it as 
44 Vapour Rub ** & bore his trade mark. There 
was evidence that the words “ Vapour Rub ** 
alone described a class of medicines & not 
any individual one. In an action brought 
upon information by the A.-G. for non- 
payment of medicine stamp duty : — Held : 
44 Vapour Rub,” as described above, was not a 
remedy whose properties were 44 known, 
admitted & approved ” within the exemption 
contained in tne Sched. to Medicines Stamp 
Act, 1812 (c. 150). 

The 44 denomination, properties, qualities, 
virtues & efficacies ” of a mixture cannot be 
44 known, admitted & approved ** unless the 
vendor clearly identifies them either by 
description or by reference to a known & 
acoessible formula. — A.-G. v . Lewis & Bur- 
rows, Ltd., [1932] 1 K. B. 538 ; 101 L. J. 
K. B. 327 ; 146 L. T. 165 ; 96 J. P. 25 ; 48 
T. L. R. 77 ; 75 Sol. Jo. 886 ; 30 L. G. R. 
13 ;* 29 Cox, C. C. 418. 


Part X. — Poisons. 


See Pharmacy & Poisons Act, 1933 (c. 25). 


257. Add. Annotations: — Consd. Davies v . Win- 
stanley (1930), 47 T. L. R. 104. Apld. Orpen 
v. Haymarket Capital, Ltd. (1931', 145 L. T. 


014. Consd. Law Society t\ United Services 
Bureau, Ltd. (1933), 103 L J. K. B. 81. Refd. 
R. v. Cory, [1927] 1 K. B. 810 ; A.-G. v. 


MACKUTICAL ASSOCN. V. T. EATON Co. 
(1931), 56 Can. C. C. 172.— CAN. 

•1. Possession of drugs — Liability for 
-—Bailment from trafficker in drugs .] — 
Lamontagnk v. R. (1929), 54 Can. C. G. 
338 ; 48 Que. K. B. 474.— CAN. 

bo. Demand for trial by jury by 

Attorney -General — No right to summary 
trial.] — Astroff v. R. (1931), 56 Can. 
C. C. 263.— CAN. 

•r. What art drugs — Hydrogen per- 
oxide.] — Hydrogen peroxide is not a 
drug within Quebec Pharmacy Act 
1925. — Quebec Pharmaceutical As- 
sociation v. Woolworth Co., [1936] 
1 D. L. R. 173 ; 64 Oan. C. C. 281.— 
CAN. 


PART IX. SECT. 2. 

240 !. ** Held out or recommended to 
public *’ — Necessity for notice or adver- 
tisement to be affixed — Tonic food .] — 
Manufacturers & vendors of a prepara- 
tion known as 41 Zomogen,” on which 
the duty had not been paid, were 
charged with a contravention of the 
Acts. It was proved that no skill In 
chemistry was needed or used in the 

S rocess of manufacture of the prepara- 
on. It was composed mainly of 
ox blood & marrow. Its predominant 
constituent as a health preserving & 
restoring commodity was haemoglobin, 
an article which was frequently recom- 
mended by medical men to supply 
deficiencies of red blood corpuscles in 
their patients, & was used especially 
in cases of anaemia. It was advertised 
& sold to the public as a tonic food, 8c 
the labels on the bottles stated that med - 
lead men from every part of the world 
described it as a marvellous success 
in the immediate restoration of health : 
— Held : the method in which the 
preparation was manufactured, used. 
8c sold rendered It liable to duty under 
the Act. — Adam v. Zomogen Food 
Products, Ltd., [19291 8. C. (J.) 22. — 
SCOT. 


PART X. SECT. 1. 

h i. .] — R. v. Smith, [1924] 

4 D. L. R. 427 ; 55 O. L. R. 549.— CAN. 


h ii. Duty to convict.]— II cld : 

If a charge of having possession of 
opium contrary to sect. 4 (d) of Opium 
& Narcotic Drug Act, R. S. C., 1927, 
be proved, the ct. should convict under 
that sect. & not reduce or substitute an 
offence under other sects, of the Act. — 
R. v. Wong Back Joe (1929), 41 
B. C. R. 254.— CAN. 


h lii. .3 — R. v. Lee Kim, 

[1930] 2 W. W. R. 441 ; sub nom. R. 
v. Mah Poy, ft. v. Henry Chan, R. 
v. Charlie Sam, 53 Can. C. C. 252 ; 
42 B. C. R. 360.— CAN. 

h j v . .] — Opium was found 

by the police In the house of accused, 
but he was absent at the time, 8c 
testified before a police magistrate that 
the opium found was not there with his 
authority, knowledge, or consent 
Held : accused had discharged the 
onus cast on him by Opium & Narcotic 
Drug Act, R. 8. C., 1927, s. 16.— R. v. 
Gun Ying, [1930] 3 D. L. R. 925 ; 53 
Can. C. C. 378 ; 65 O. L. R. 369.— 
CAN. 

h v. Sentence.] — R. v. 

Henry Chow, [1930] 2 W. W. R. 389 ; 
53 Can. C. C. 247 ; 42 B. C. R. 365.— 
CAN. 

h vi. .] — The 

Opium & Narcotio Drug Act, 1929, 
c. 49 (Dom.), is to be interpreted as a 
complete oode with respect to those 
matters within its scope. Where on 
a prosecution on indictment for a vio- 
lation of sect. 4 (1) ( d ) of Opium & 
Narcotic Drug Act, 1929, the sentence 
of imprisonment imposed is the 
minimum one of six months, the ct. has 
no power to direct that the term should 
begin from the date of arrest whero 
that was prior to the date of con- 
viction. — R. v. Jung Quon Chong, 
[1938] 1 W. W. R. 45 ; 1 D. L. R. 55 ; 
69 Can. C. C. 248.— CAN. 
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h vii. — — Whether Court 

of Appeal may remse. 1— R. v. Chow 
Duok Yuet (1929), 43 B. C. R. 152. — 

CAN. 

h viii. .1 — Accused was 

found in an opium don lying on a 
couch beside another man. Between 
them on the oouoh was a pipe. The 
accused had a packet of opium in his 
hands & was In the act or opening it 
up. Ho was convicted under sect. 4 (d) 
of Opium 8c Narcotio Drug Act, 1929, 
of having opium in his possession. — 
R. v. Lee Po, [1932] 2 W. W. R. 313 ; 
4 D. L. R. 712 ; 45 B. C. It. 603 ; 58 
C. C. C. 315.— CAN. 

h ix. Distinguished from 

offence of smoking .] — R. v. Lee Wah 
Yuen, [1932] 3 D. L. R. 234 ; 57 

C. C. C. 372.— OAN. 


h x. .J — R. v. Wong 

Yip Lan & Lee Lung, [1936] 1 
W. W. R. 478 ; 2 D. L. R. 403 ; 05 
Can. O. O. 229 ; 50 B. C. R. 350.— CAN. 


h xi. Proof of innocence .] 

— Held : on an appeal by accused from 
a oonviotlon tor unlawfully having 
opium in her possession, while said 
sect, throws a heavy onus on the 
accused of “ proving his innocence, 
yet it docs not exclude the doctrine 
that he must be given the benefit of a 
reasonable doubt raised by the evidence 
as to his guilt ; & since, In the present 
case, the accused had advanced the 
** proof ” of her defenoe to such a 
stage that she created such a doubt, 
she was entitled to the benefit of that 
doubt 3c to be declared not guilty. — 
R. v. Lee Fong Shee, [193313 w. W. R. 
204: 60C.C.C. 73; 47 B. C. R. 205.— 
CAN. 


h xil. .] — Under sect. 4(1) 

of Opium 8c Narcotic Drug Act, 1929, 
physical possession is sufficient to 
warrant a conviction, while sect. 17 
contemplates constructive possession. 
— Morelli V. R. (1932), 68 G. O. 



Cases 287— 267a. English and Empire Digest Supplement. 


Walkergate Press, Ltd., Same v. Bloomfield, 
Same v. Carlton (1930), 142 L. T. 408 ,* Triplex 
Safety Glass Co. v. L&ncegaye Safety Glass 
(1934), Ltd., [1039] 2 K. B. 395. 

257a. Whether “ personal con- 

trol.”] — Applts. were charged with unlaw- 


fully selling at 2, Piccadilly Circus, strychnine 
contained in Easton’s Syrup, & at 95, 
Charing Cross Road, strychnine contained 
in a compound syrup of hypophosphites. 
They were also charged with unlawfully 
taking or causing to be taken & used at 


120j affg. (1932), 57 O. C. 0. 398.- 

b xiii. Conviction under amended 

Act — Amendment not in operation .] — 
Held : the conviction was bad. — R. v. 
Soo Gong, [1927] 2 D. L. R. 269; 
(1927] 1 W. W. R. 689 ; 47 Can. Crim. 
Oaa. 275 ; 38 B» C. R. 321. — CAN. 

h xlv. .] — Deft, was con- 
victed in 1928 for “ unlawfully having 
in his possession a drug, to wit, opium, 
contrary to sect. 4 of the Opium Sc 
Narcotic Drug Act, 1923.’* Said Act 
had been amended In 1925 by severing 
sub-sect, {d) of said sect. 4 into two 
sub-sects., but no change was made in 
the nature of the offences, which 
remained identical in their legal effect ; 
Sc said Act as amended was repealed Sc 
re-enacted in the same words by 
R. S. C., 1927, the short title oi which 
was The Opipm Sc Narcotic Drug Act : 
— Held : in view of the above & of 
sect. 8 of the Act Respecting the 
Revised Statutes of Canada, 1924, 
there had been no period of time since 
the Act of 1923 in which the trans- 
action upon which deft, was convicted 
did not constitute an identical offence 
against all of the statutes in question ; 
&, therefore, the clerical error made in 
the conviction by adding the date 
“ 1923 ” to the then existing Act was 
a mere matter of surplusage which 
oould be disregarded. — It. v. Quono 
Wong, [1930] 1 W. W. R. 299 ; 2 
D. L. R. 422 ; 53 Can. C. C. «0 ; 42 

B. 0. R. 241.— CAN. 


h xv. Trial before police magis- 

trate — No appeal .] — R. t>. Leb 8am 
(1931), 55 Can. C. C. 74.— CAN. 

h xvl. Opium & Narcotic Drug 

Act, 1929, ss. 4 id), 17 —Whether con- 
strued together .] — Tom Yoitok v , R., 
[1932] 1 D. L. R. 201 ; 56 Can. O. C. 
286.— CAN. 


h xvii. .] — R. v* 

Morejxi, [1932] 3 D. L. R. 611 ; 58 
Can. C. O. 120— CAN. 


h xviii. Sale of — Amendment of 

conviction .] — Aooused .was convicted 
of selling opium & sentenced to im- 

S risonment for one year & a day & 
ned $200. On appeal by the Crown 
that the sentence be amended in order 
to comply with sect. 14 of Opium & 
Narcotic Drug Act, the Ct. of Appeal 
added to the sentence that in default 
of payment of the fine he be im- 
prisoned until the fine be paid, or for 
a period of three months, to commence 
to run at the end of the term awarded : 
— Held : the Ot. of Appeal did . not 
make a new conviction but only added 
to it sufficient to bring the sentence 
within the requirements of the Act. — 
Re Chow Dock Yttbt (1931), 55 Can. 

C. C. 344 ; 43 B. C. R. 556.— CAN. 


h xix. Right of Crown to 

S rocetd by indictment , } — In a proaeou- 
on under Opium Sc Narcotic Drug 
Act, 1829, the Grown has an option to 
proceed by summary conviction or by 
indictment. — R, v. Laporte (1931), 
57 a C. a 289.— -CAN, * 

h xx. Right of Croxm to 

trial by jury .] — The A.-G. may require 
trial by jury, notwithstanding election 
for speedy trial, in the case of offences 
under Opium & Narcotic Drug Act, 
1929 (Can.).— R. v. Valadb (1832), 
58 C. C. C. 156.— OAN. 


h xxL Defence that accused 

agent of purchaser .} — On a prosecution 
for Illegally selling opium the defence 
was that a stool pigeon having obtained 
the confidence of the. aooused intro- 


duced a mounted police officer to him 
Sc the accused, first at the request of 
the stool nigeon & afterwards at the 
request of the officer, sought for Sc 
got into touch with a Chinaman named 
by the stool pigeon as a man from 
whom opium could be bought. Sc that 
the accused merely accepted money 
from the officer, turned it over to the 
real vendor &, in effect, acted as an 
agent for the officer in the purchase of 
the drug. The accused was convicted 
& appealed : — Held : the oonviction 
should be sustained. — R. v. Mah Qun 
Mon, [1934] 1 W. W. R. 78; 47 

B. O. R. 464.— CAN. 

h xxil. What ie — “ Dross .” ] — 

44 Dross,” which Is the refuse or residue 
of opium after it has been smoked, is 
opium within Opium Sc Narootic Drug 
Aot, 1929.— R. v. Chan Sam, [1933] T 
W. W. R. 296 ; 59 0. 0. O. 325 ; 46 
B. 0. R. 341.— CAN. 

h xxili. Principtes of punishment. ] 

— R. v. Davis (1933), 61 C. C. O. 90- 
CAN. 


h xxiv. For non-medicinal pur- 

poses — Acquittal — Whether bar to charge 
of selling without permit .] — Acquittal 
on a charge of soiling a narcotio drug 
for other than medicinal purposes, 
being a physician, is not a bar to a 
subsequent charge of selling the drug 
without a permit, in his personal 
capacity. — R. v. Laporte, T1934] 1 

D. L. R. 637 ; 60 C. C. 0. 372.— CAN. 


h xxv. Ignorance of nature — 

Whether defence .] — Ignorance of the 
nature of a substance found on accused 
is no defence to proceedings under 
Opium & Narcotio Drug Act, 1929, 
s. 4 id). — R. v. Aranovitch (1933), 60 
O. C. & 22.— CAN. 


h xxvi. Validity of conviction .] — 

The record of a conviction on a charge 
under the Opium & Narcotio Drug 
Act, 1929, held bad on its face on two 
grounds : (a) it did not show, with 

respect to accused's election for trial 
that ho did anything more than con- 
sent to be tried before Elus, C.C.J. ; 
therefore, so far as the record was con- 
cerned Lbnnox, O.C.J., was without 
Jurisdiction & the proceeding before 
him & the conviction were null & 
void ; (6) it did not appoar therefrom 
that Lennox, C.C.J. , is a judge, Sc, 
if the record alone was to be looked at, 
the accused would be entitled to his 
discharge upon that ground. More- 
over the record did not show in what 
county the city of Vancouver, where 
the record stated the accused was 
arraigned, is. — R. v. Yong Jong, 
[1936] 2 W. W. R. 147 ; 3 D. L. R. 
GO ; 66 Can. C. C. 62 ; 50 B. C. R. 
433.— CAN. 

h xxvil. When doctor may claim 

privilege .} — A doctor cannot claim 

E rivfleges under Opium & Narcotic 
>rug Act, 1929, s. 7, if he is liable to 
suspension for not having paid his 
annua] fees to the College of Physicians 
Sc Surgeons. — L. v. R. (1934), 62 Can. 
C. C. 308.— CAN. 

h xxvili. .] — A physician 

who has not paid his annual contribu- 
tion to the College of Physicians is not 
in good standing ” & cannot invoke 
the benefit of Opium Sc Narootic Drug 
Act, 88. 6 & 7 . — Lavallxb v. R., 
[1936] 3 D. L. R. 570 ; 66 Can. C. O. 
101.— CAN. 


h xxix. Opium <£* Narcotic 

Drug Act , 1929 — - Code of low. 3 — The 
Opium & Narcotic Drug Act, 1929 
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(Dom.) is to be interpreted as a com 
plete code with respect to those matters 
within Its scope. — R. v. Fitzpatrick, 
[1939] 1 W. W. R. 197 ; 71 Can. C. C. 
255.— CAN. 


sg. Morphine — What amounts to — 
Question of fact.}— R. v. Beru, [1934] 
3 W. W. R. 47 ; 62 O. O. C. 158.— CAN. 


si. Unlawful possession .] — 

Accused appealed from a conviction 
for unlawfully having morphine in his 
possession contrary to Opium & Nar- 
cotic Drug Act, 1929. The facts were 
that the accused was the proprietor 
of a shop in “ Chinatown ” Sc in this 
shop & in his room where he resided 
there were found pills In containers 
labelled cough medicine. At one time 
these pills were allowed entry into 
Canada & were used by the Chinese for 
treating ooughs. On analysis they 
were found to contain morphine. 
The accused testified that he did not 
know they contained morphine. The 
magistrate held that the accused could 
not he heard to say that he did not 
know what was in the pills : — Held : 
the accused's possession of the pills was 
that possession contemplated by 
sect. 17 of the Act, & although that 
sect, shifts the burden of proof to the 
accused it also opens the door to the 
defence of ignorance, a defence which 
Is not open to him under sect. 4 
standing alone. — R. v. Wong Loon, 
[1938] 1 W. W. R. 333 ; 1 D. L. R. 
313 ; 69 Can. C. C. 284.— CAN. 


ap. Marihuana — Unlawful posses- 
sion.] — The unlawful possession of 
marihuana is an offence under Opium 
Sc Narcotic Drug Aot. — R. v. FORBEB 
(1937), 69 Can. C. C. 140— CAN. 


st. Liability for importation of 
chandu — What must be proved.] — Held : 
on a consideration of the provisions of 
the Straits Settlements Opium Ordi- 
nance, 1906, s. 73, which renders the 
importation of chandu a penal offence 
by tho master Sc owner of the importing 
ship, applies to coses where chandu is 
in fact imported, but the prosecu- 
tion have not the means of proving by 
whose aid, assistance, or procurement, 
or with whose privity or consent, or 
in whose interest or for whoso profit 
that was done. Accordingly a con- 
viction Sc fine thereunder of applt., 
master of tho steamship Devawongsee, 
of importing chandu, where it was 
conceded that the owner, applt., & his 
chief officer were ignorant thereof, & 
the magistrate was satisfied that 
every precaution had been taken, were 
sustained in the absence of evidence 
that no other officers or servants or 
crew or other persons employed on the 
ship had not been implicated in the use 
of the ship for that purpose. — R ruhn 
v. R., [1909] A. C. 317 ; 100 L. T. 306 ; 
25 T. L. R. 364, P. C. — STBA1TS 
SETTLEMENTS. 


PART X. SECT. 2. 

257 i. 44 Person ” — Corporation .] — 
Held : (1) a limited co. Is a " person 44 
within sect. 17 of Pharmacy Aot (L\), 
1875, Amendment Act, 1890 ; (2) a 
sale of arsenic contained in a sheep 
dip is a sale of a poison mentioned in 
Sched. A., Part I. ot Sale of Poisons 
(Ir.) Aet, 1870, although it may also 
be a poison contained in a compound 
Sc prepared or sold for the destruction 
of vermin within Sched. A., Part II. : 
(3) only one offence can be committed 
under sect. 2 of Sale of Poisons (Ir.) 
Act, 1870, in respect of one sale. — 
Wxdick v. Osmond Sc Son, [1935] L R. 
820.— IR. 
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each of these addresses the title of chemist. 
It was alleged in each case that they were not 
authorised sellers of poisons. Applts. em- 
ployed a registered pharmacist as super- 
intendent in connection with the retailing & 
dispensing of poisons. Applts. carried on 
business at sixteen shops in or near London, 
but the business carried on comprised the 
sale of drugs & poisons by retail at the above 
premises & one other shop in Edgware Road 
only, the other premises being mainly con- 
cerned with the sale of proprietary medicines. 
The superintendent attended at the Edgware 
Road shop during half the time the shop was 
open, & at each of the shops at Piccadilly 
Circus & in Charing Cross Road a registered 
pharmacist was employed as manager, & 
attended there during the whole time the 
shop was open. The superintendent was a 
member of applts.’ board, <fc the statement 
in writing required by the Pharmacy & 
Poisons Act, 1933 (c. 25), s. 9 (1) (a) (ii), had 
been duly made & sent to the registrar of the 
Pharmaceutical Society: — Held : applts.’ 
business was not, so far as concerned the 
sale by retail of drugs & poisons, under the 
personal control of the superintendent, nor, 
subject to the directions of the superin- 
tendent, under the personal control of a 
manager who was a registered pharmacist, 
as required by the Pharmacy & Poisons Act, 
1933 (c. 25), s. 9 (l) (6), & applts. were guilty 
of the offences charged. — Hygienic Stores, 
Ltd. v. Coombes, [1938] 1 All E. R. 63 ; 36 
L. G. R. 136. 

257b. .] — Davies v. Winstanley, No. 

242b, ante. 

258. Add. Annotation : — Refd. Pharmaceutical 
Society Council of Great Britain v. Fuller 
(1932), 96 J. P. 422. 

259a. Qualified manager of company.] — 

Davies v. Winstanley, No. 242b, ante . 

260a. “ Conducted by himself ” — Sale of poison 
from automatic machine.] — By sect. 3, sub- 
sect. (1), of the Poisons and Pharmacy Act, 
1908 : “ Any person who, being a duly 

registered pharmaceutical chemist or chemist 
& druggist, carries on the business of pharma- 
ceutical chemist or chemist & druggist shall, 
unless in every premises where the business 
is carried on the business is bond fide con- 
ducted by himself or some other duly 


registered pharmaceutical chemist or chemist 
& druggist, as the case may be, ... be 
guilty of an offenoe under sect. 15 of the 
Pharmacy Act, 1868.” 

Deft., a duly registered chemist & druggist, 
sold & offered for sale ( inter alia ) lysol, a 
poison, from an automatic machine which 
he had placed just outside the door of his 
shop : — Held : the sale of the lysol by means 
of the automatic machine was not an offence 
under Pharmacy Act, 1868 (c. 121), s. 16, & 
Poisons & Pharmacy Act, 1908 (c. 55), s. 8. 
The business carried on by means of the 
automatic machine was bond fide conducted 
by deft, himself within Poisons & Pharmacy 
Act, 1908 (c. 65), s. 3 (1). — Pharmaceutical 
Society of Great Britain v. W atkinson, 
[1931] 2 K. B. 323; 100 L. J. K. B. 677 ; 145 
L. T. 257 ; 95 J. P. 139 ; 47 T. L. R. 390 ; 
75 Sol. Jo. 312 ; 29 L. G. R. 457, D. 0. 

Annotation ; — Distd. Pharmaceutical Society Council of 
Great Britain v. Fuller (1032), 98 J. P. 422. 


260b. Exercise of control sufficient.] — Held : 

the words “ bona fide conducted ” in Poisons 
& Pharmacy Act, 1908 (c. 66), s. 3 (1), were 
wider than the words “ carries on the busi- 
ness.” They meant that the business might 
be conducted by a person who did not himself 

E erform every act which formed part of the 
usiness ; it was enough that he controlled 
& regulated it & had the power, which he 
exercised, of giving orders as to how it should 
be carried on. Accordingly, it was not 
sufficient to make it an offence under the 
section that one sale was not conducted by 
the chemist himself or by some other duly 
registered pharmaceutical chemist. How 
many sales must be proved was a question 
of degree & therefore of fact. — Pharma- 
ceutical Society Council of Great 
Britain v. Fuller (1932), 96 J. P. 422 ; 48 
T. L. R. 643 ; 30 L. G. R. 468, 0. A. 

272a. Use need not be confined to agri- 

culture or horticulture.] — Held : that in 
order to bring a preparation within the 
exception in Poisons & Pharmacy Act, 1908 
(c. 55), Sched., Part II., it is not necessary to 
show that the article has been exclusively 
prepared for some purpose in connection with 
agriculture or horticulture or that it cannot 
be used for any other purpose. — Pharma- 
ceutical Society of Great Britain v. 
Brown (1932), 48 T. L. R. 427. 


258 111. .1 — Held: a com- 

plaint, which set forth that a duly 
registered chemist on a specified date 
did keep an open Bhop for retailing 
poisons, contrary to Pharmacy Aot, 
1868 (o. 121), ss. 1, 15, as amended by 
Poisons 8c Pharmacy Act, 1908 (c. 55), 
s. 3 (1), 8c stated that accused, “ not 
being personally present & bond fide 
conducting the sale, * ’ did sell to a person 
named, by the hand of an assistant 
who was not a duly registered chemist, 
certain poisons, did not relevantly 
charge a contravention of the statutes 
libelled, in respect that the alleged 
transaction, being merely an Isolated 
sale when the registered chemist did 
not happen to be present, was not an 
offence under the statutes, 8c par- 
ticularly was not an offenoe under 


1908 Act, 8. 3 (1). — LIN8TEAD V. SlMP- 
SON, [1927] 8. C. (J.) 101.— SCOT. 

sm. Opium & Narcotic Drugs Act — 
Jurisdiction of magistrate under .) — 
Viau v. Otis (1927 ), 44 Quo. K. B. 
406.— CAN. 

sn. Opium— Furnished by physician 
to addict— Onus of proof on physician .) — 
While under Opium & Narcotic I>rug 
Act, 1923, a physician may furnish a 
“ drug ” for self -administration to an 
addict or habitual user who is suflorlng 
from a diseased condition caused other- 
wise than by the excessive use of any 
M drug,” yet, even in such a case, an 
accused physician must nevertheless 
bring himself within the requirements 


of sect. 0 of the Act by showing that 
the ** drug ” was required for medicinal 
purposes or was prescribed for the 
medloal treatment of a person 
under professional treatment by such 
physician. Where a diseased con- 
dition Is proved, or the medical evi- 
dence Is such that tho physician should 
be given the benefit of the doubt on 
the point, the question whether one of 
the other two conditions which permit 
of the furnishing of the " drug ” 
existed Is not to be decided by accept- 
ing the physician’s own judgment 8c 
evidence as conclusive, nut tho ct. 
must determine each case on its own 
facts as disclosed by all the evidence. — 
R. v, Gordon, [1928] 2 D. L. R. 315 : 
11928J 1 W. w. R. 678; 49 Can. Grim 
Cas. 272 — CAN. 
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Part XI. — Optometry and Chiropody. 

See cases infra. 


PART XL 

to. Board of Examiners — Dis- 
ciplinary powers.] — Sect. 8 of the 
Optometry Act does not give the 
Board of Examiners authority to 
oonduot a trial in the first instance to 
ascertain whether a person is guilty of 
Illegal practices, etc., & the words 
“ where the board is satisfied that any 
person has been found guilty ” In 
b. 8 (1) point to a finding that has 
already been made by some tribunal 
other than the Board, & that It Is only 
after a person has “ been found 
guilty/’ & the Board has become 
r * satisfied of that fact/’ that notice is 
to be given under said sect. & the 

B n concerned offered an oppor- 
y of being heard. — Withrow v. 
Nova Scotia Board op Optometry, 
U029] 1 D. L. R. 760 ; 60 N. 8. R. 
318.— CAN. ' 


sq. Breach of Medical Act, It. S. O., 
1927.1 — Optometry is a method of 
treating a human ailment & therefore 


an optometrist who uses the title 
” Doctor ” or " Dr.” in connection with 
his occupation as optometrist, uses it 
as an occupational designation con- 
trary to Medical Act, R. 8. O., 1927. 
— R. v. Lowrir, [1932] O. R. 107 ; 4 
D. L. R. 806.— CAN. 

•r. Breach of Optometry Act 1 — Con- 
viction for supplying mechanical instru- 
ment for self -measurement & subse- 
quent supply of eye-glasses. Offence 
under Optometry Act, R. 8. O.. 1927, 
proved. — R. v. Brown (1933), 60 
C. O. C. 241.— CAN. 

•t. .1 — Under Optometry Act, 

R. 8. O., 1927, s. 12 (a), a place of 
business must have a registered 
optometrist on the premises, & a co. 
cannot evade this by employing a 
duly qualified medical practitioner. — 
R. v. Ritholz Optical Co., Ltd., 
[1935] 1 D. L. R. 68U 63 Can. C. O. 
212 ; 5 F. L. J. (Can. ) 6.— < CAN. 

■v. .] — There is an offence of 

supplying glasses under the Optometry 


Act when a person who has solicited 
orders at the door delivers tho glasses 
to the post office to be mailed to the 
purchaser. — R. v. Pencjhard, [1936] 
1 D. L. R. 546 ; 10 M. P. R. 231 ; 65 
Can. O. C. 113.— CAN. 

sy. Optometry Board — Whether exer- 
doing judicial functions.] — Tho Opto- 
metry Board established under Opto- 
metry Act, R. 8. O.. 1927 exercises, 
judicial & not administrative functions, 
& is therefore liable in a proper case to 
prohibition. The power to establish 
such a body lies in the Province, since 
it does not exercise a judicial power 
of the quality contemplated in B. N. A., 
Act, s. 96. — Re Ashby, [1934] O. R. 
421 : 3 D. L. R. 565 ; 62 C. C. C. 132.— 
CAN. 

sx. Breach of Chiropody Act.] — Tho 
carrying on by a person not registered 
under Chiropody Act, 1929, & amend- 
ments, of the business of massaging 
feet Is not a breach of that Act. — R. 
(Jones) v. Fraser, [1937] 2 W. W. R. 
684.— CAN. 
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Vol. XXXIV. Cases 6a — 46a. 


METROPOLIS 


Part II. — Metropolitan 

6a. London Passenger Transport Board — What 
property passes to Board — Property acquired 
alter commencement of Act.] — Under London 
Passenger Transport Act, 1933 (c. 14), s. 6, 
no property, acquired after the date of the 
passing of the Act by an undertaking which 
is transferred by the Act to the London 
Passenger Transport Board on the appointed 
day, passes to the Board unless the acquire* 


Areas and Authorities. 

ment is justified for the maintenance of the 
undertaking until the appointed day, as 
previously, in the ordinary course of business 
m as efficient a condition as usual. — Choco- 
late Express Omnibus Co., Ltd. v. London 
Passenger Transport Board (1934), 162 
L. T. 63 ; 60 T. L. R. 490 ; 78 Sol. Jo. 618, 
C. A, 


Part III. — The London County Council. 

8. Add. Annotations : — Refd. Colling v. Whiteway, [1927] 2 1 B. 378 ; Hearts of Oak Assurance Oo. v. 
A.-G., [1931] 2 Ch. 370 ; O’Connor v. Wa -on, [1935] A. C. 76. 


Part VII. — Officers of Metropolitan Authorities. 


29a. ** Emoluments Annual allowances In 

respect ol superannuation.] — Kiddie v. Port 
of London Authority, Durrant v . Same 
(1929), 46 T. L. R. 430 ; 93 J. P. 203 ; 27 
L. G. R. 398. 

29b. Fees ol town clerk acting as registra- 

tion officer .] — Held : the fees received by the 
town clerk of a metropolitan borough in 
respect of his duties as registration officer 
are “ emoluments of his office ” as town clerk 
& properly included in calculating the super- 


annuation allowance payable to him under 
Superannuation (Metropolis) Act, 1866 (c. 3), 
s. 4. — Stoke Newington Borough Council 
v. Richards, [1930] 1 K, B. 222 ; 99 L. J. K. B. 
1 ; 142 L. T. 267; 46 T. L. R. 660; 27 
L. G. R. 660 ; 94 J. P. 27, D. C. 

29c. Transfer of existing officer to borough council 
— Right to remuneration for additional duties 
—London Government Act, 1899 (c. 14), 
ss. 8 (8), 30 (1).] — Gray v. Hackney 
Borough Council (1904), 2 L. G. R. 429. 


Part XI. — Metropolitan Building Legislation. 

Note. — The London Building Acts as amended to 1928 were consolidated & re-enacted by London 

Building Act, 1930 (c. clviii.). 


42a. Special buildings — General provisions of 

London Building Act applicable.] — London 
Building Act, 1930 (c. clviii), s. 227, provides 
that where a local authority or a co. has 
statutory powers for the supply of electricity 
in London, the buildings of that authority 
or co. “ used as a generating station or for 
works shall be deemed to be special build- 
ings to which the general provisions of 
Parts V., VI. & VII. of this Act & the First 
& Second Scheds. thereof do not apply.” A 
generating station, coming within sect. 227, 
having been erected according to plans 
approved by the London County Council, 
the building being a steelframed building 
clothed with brickwork & reinforced con- 
crete, to which sects. 68 & 69 in Part VI. of 
the Act were applicable, the district surveyor 
claimed from the builders the fees prescribed 
for a survey under Parts III. & IV. of the 
Fifth Sched. to the Act : — Held : the ex- 
pression “ general provisions ” in sect. 227 
limited the parts of the Act which were 
excluded by that sect, to those which applied 
to all buildings, & sects. 68 & 69, under 
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which the building was erected, were not 
general provisions relating to all buildings 
but were special provisions relating to build- 
ings constructed as therein mentioned, & 
were therefore not “ general provisions of 
Parts V., VI. & VII.” within sect. 227 which 
were deemed not to apply to the generating 
station, & therefore the district surveyor 
was entitled under sect. 173 (2) to the fees 
he claimed. — Lane v. Mowlem & Co., Ltd., 
[1936] 1 K. B. 369 ; 104 L. J. K. B. 207 ; 
152 L. T. 269 ; 99 J. P. 117 ; 61 T. L. R. 
209 ; 79 Sol. Jo. 31 ; sub nom. Mowlem 
(John) & Co., Ltd. v, Lane, 33 L. G. R. 86, 
C. A. 

44. Add. Annotation : — Refd. London County 
Council v. Stilgoe (1931), 96 J. P. 149. 

40a. Building used for purposes of railway — 

Space enclosed under arch.] — A ry. co., 
incorporated by & acting under the provisions 
of statute, constructed their railway by a 
viaduct formed of arches of brickwork, & 
used the viaduct & arches for the purposes of 
the railway. Afterwards, a space was en- 
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closed under an archway by building walls 
with gates at each end, A constructing two 
stories in the enclosed space. The space so 
enclosed was used by a lessee of the co. as a 
stable, A not for the purposes of the railway. 
After the passing of Metropolitan Building 
Act, 1856 (c. 122), alterations were made in 
the enclosing walls. The district surveyor 
having claimed fees in respect of such altera- 
tions, under sect. 49 : — Held : the feeB were 
not claimable, A the structure not liable to 
the operation of Part I. of the Act, but 
exempt, under sect. 0, as a building belonging 
to a ry. co., used for the purposes of such rail- 
way, under the provisions of an Act of 
Parliament ; since the archway itself was so 
used, <fc the addition did not, of itself, con- 
stitute a building : A this was not the case 
of an alteration of or addition to an old 
building, within sect. 9, that sect, applying 
only where the old building is itself within 
the operation of the Act . — Re Badger 
(1858), 8 E. A B, 728 ; 120 E. R. 271. 

81. In lieu of the paragraph following the catch- 
words substitute as follows : — 

The comrs. under Metropolitan Building 
.Act, 1855 (c. 122), having incurred expense 
under sect. 78 of the Aot, demanded payment 
of the owner of the structure, who refused 
to pay : — Held : the six months, within 
which a complaint was to b ' made, were to 
be reckoned from the demand A refusal, not 
from the incurring of the expense. 

Add. Annotation . Apld. Ashby-de-la-Zouch 

Grdns. v. Summers, [1928] 2 K. B. 397. 

87.* Add. Annotation : — Folld. London County 
Council v. Stilgoe (1931), 95 J. P. 149. 

87a. .] — M. Co. were the occupiers of a 

building on which was a bridge certified to be 
a dangerous structure under the London 
Building Act, 1894, holding it under a sub- 
demise for twenty-one years from H., who 
held it on a ninety-nine years’ lease from the 
owners in fee simple. Neither owner nor 
occupier having complied with a notice under 
sect. 5 of 1898 Act to take the bridge down 
or otherwise secure it, or with an order to 
the same effect made by a metropolitan 
police magistrate under sect. 107 or 1894 
Act, the London County Council acting under 
their statutory powers took down the bridge 
themselves A then forthwith brought a 
complaint to recover the expenses thereof 
from the owners in fee simple : — Held : the 
complaint was rightly dismissed, as by 
sect. 173 (1) of 1894 Act, proceedings to 
recover their expenses must proceed in the 
first instance against the owner immediately 
entitled in possession to the premises or the 
oooupier. — London County Council v . 
Stilgoe, [108211 K. B. 303 ; 100 L. J, K. B. 
563 ; 145 L. T. 287 ; 95 J. P. 149 ? 47 
T. L. R. 435 ; 29 L. G. R. 470. 

92. For 44 $ L. T. 360 " read 44 89 L. T. 369." 

98a. Height of wall for purpose of determining 
thlcitnesft — Bressummers between each storey 
— Whether one wall or series of walls.] — 

A building in London was constructed as 
follows : The front A rear exterior walls of 
the basement storey, A the rear exterior wall 
of the ground storey were on a different 
vertical plane from the front & rear 
exterior walls on the first, second, As third 
storeys. There was no front exterior wall I 
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on the ground storey, but in lieu thereof a 
shop front. The front A rear exterior walls 
were, respectively, in one vertical plane 
throughout the height of the first, second, 

A third storeys. Between each storey there 
was a metal girder or bressummer. These 
metal girders or bressummers were sup- 
ported by metal pillars, those at the front 
standing at the ground floor level on brick 
pillars, those at the rear going down into 
foundation under the basement floor level. 
The wall or piece of wall between the first 
As second floors stood on one of those metal 
girders or bressummers. If this wall or 
piece of wall were taken away, the wall or 
piece of wall between the second floor A the 
roof would remain in position. The same 
facts applied mutatia mutandis to the walls 
or piece of wall between the second A; third 
floors & the third floor A roof. The walls 
on each floor depended for their strength A 
support upon the girders or bressummers 
upon which they were built. The walls 
from outside appeared to be each one solid 
wall. The height of the building from the 
first floor to the top of the topmost storey 
was 38 feet. The height of the first storey 
was 14 feet, of the second 13 feet, A of the 
third 11 feet. On a complaint by the district 
surveyor for contravening the London Build- 
ing Act, 1894, the builders contended that 
for the purpose of determining the* thickness 
of the walls, the exterior wall of each storey 
at the front A at the back was a separate wall, 
that of the first store v 14 feet, that of the 
second 13 feet, A that of the third 11 feet, 
respectively. The metropolitan magistrate 
upheld this contention : — Held : without 
(jonsidering the question whether the walls 
began at the ground level, the front A; rear 
walls were each one wall from the first floor 
to the top of the topmost storey, A conse- 
quently their height for the purpose of 
determining the thickness of the walls was 
38 feet. — Black v. Parker (George) A 
Sons, Ltd. (1929), 142 L. T. 130. 

100. Add. Annotation : — Retd. Harper v. Haden A 
Sons, [1933] Ch. 298. 

116a. — .] — London County Coun- 

cil v . Stilgoe, No. 87a, ante . 

119a. Compliance with dangerous structure notice 
by lessor — Right of entry — Duty to give notice 
to lessee.] — Defte. granted to first pltf. a 
lease of the second A third floors of certain 
premises in London with a covenant for 
quiet enjoyment, A the first pltf. sub-let the 
third floor to the seoond pltf. During the 
currency of the lease the London County 
Council served on defts. a dangerous structure 
notice in respect of the whole building, A 
defts. entered on both the demised floors to 
carry out the work necessitated %by the 
notice. In an action in which first pltf. 
claimed damages for breach of the covenant 
for quiet enjoyment, A in which second pltf. 
claimed damages for trespass, defts. pleaded 11 
that they were under no liability, as they 
were bound to do the work. Defts. had not 
served on pltfs., as occupiers, a notice, under 
1894 Act, s. 192, of the intention to enter 
the premises A do the work required : — 
Held : defts. had no right of entry without 
complying with sect. 192, A both pltfs. were 
entitled to damages. — Trotter v. Loutbl 
(1931), 47 T. L. R. 385 j 76 Sot Jo. 259. 
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MINES, MINERALS AND QUARRIES. 
Part I. — In General. 


12. Add. Annotations: — As to (1) Consd. South 
Staffordshire Mines Drainage Conors v 
Elwell (1927), 01 J. P. llS. Apld. Waring v. 
Foden, Waring v. Booth Crushed Gravel Co. 
(1931), 101 L. J. Ch, 33. Held. R. & W. Paul, 
Ltd. v . Wheat Commission, [1930] 2 All E. R. 
1243. 

26. Add. Annotations : — As to (1) Consd. Waxing 
v . Foden, Waring v. Booth Crushed Gravel Co. 
(1931), 101 L. J. Oh. 33. As to (2) Reid. Re 
Jenkins, Jenkins v. Davies, [1931] 2 Ch. 218. 

86. Add. Annotation : — Consd. Waring v. Foden» 
Waring v . Booth Crushed Gravel Co. (1931), 
101 L. J. Ch. 33. Reid. A.-G. for Isle of Man 
v. Moore, [1938] 3 All E. R. 203. 

39a. Substances exceptional in use, value, & 
character.] — Waring v. Fodbn, Waring v. 
Booth Crushed Gravel Co., No. 051a, post. 

41. Add. Annotations : — Consd. Waring v. Foden» 
Waring v. Booth Crushed Gravel Co. (1931 )» 
101 L. J. Oh. 33. Reid. Warwickshire Coal 
Co. v. Coventry Corpn., [1934] Oh. 488 ; 
R. & W. Paul, Ltd. v. Wheat Commission, 
[1930] 2 2 All E. R. 1243 ; A.-G. for Isle of 
Man v. Moore, [1938] 3 All E. R. 203 ; Re 
Wilson Syndicate Conveyance, Wilson v . 
Shorrock, [1938] 3 All E. R. 599. 

43. Add. Annotations : — Apld. Waring v Foden, 
Waring v. Booth Crushed Gravel Co. (1931), 
101 L. J. Ch. 33. Reid. A.-G. for Isle of Man 
v. Moore, [1938] 3 All E. R. 203. 

43a. .] — Waring v. Fodbn, Waring v. Booth 

Crushed Gravel Co., Ltd., No. 651a, post . 

60. Add. Annotation: — As to (1) Consd. Waring 
v. Foden, Waring v. Booth Crushed Gravel 
Co. (1931), 101 L. J. Ch. 33. 

52. Add. Annotation : — Reid. A.-G. for Isle of 
Man v. Moore, [1938] 3 All E. R. 263. 

56a. .] — Waring v. Fodbn, Waring v • 

Booth Crushed Gravel Co., Ltd., No. 
651a, post. 


69a. Question of lact.] — Waring v. Foden, 
Waring v. Booth Crushed Gravel Co., 
Ltd., No. 051a, post. 

59b. " Minerals ” & “ mineral substances 

Equivalent terms.] — Waring v. Foden, 
Waring v. Booth Crushed Gravel Co., 
Ltd., No. 651a, post. 

60. Add. Annotations : — As to (2) Reid. Waring v. 
Foden, Waring v. Booth Crushed Gravel Co. 
(1931), 101 L. J. Ch. 33. Generally , Reid. 
A.-G. for Isle of Man v. Moore, * [1938] 3 
All E. R. 263. 

62. Add. Annotations: — Retd. Shingler v. Wil- 
liams & Sons (1933), 148 L. T. 474 ; Golden 
Horse Shoe (New), Ltd. v. Thurgood, [1933] 
1 K. B. 548. 

78. Add. Annotation : — Reid. Waring v. Foden, 
Waring v. Booth Crushed Gravel Co. (1931), 
101 L. J. Ch. 33. 

74a. ,] — Waring v. Foden, Waring v. Booth 

Crushed Gravel Co., Ltd., No. 651a, post . 

77a. .] — Waring v . Poden, Waring v. 

Booth Crushed Gravel Co., Ltd., No. 051a, 

P08t. 

7?. Add. Annotation : — Reid. Waring v. Foden, 
Waring v. Booth Crushed GravelCo. (1931), 
101 L. J. Ch. 33. 

85. Add. Annotation : — Reid. Elliott v. Bum, 
[1934] 1 K. B. 109. 

86. Add. Annotations : — Consd. Wath-upon-Dearne 

Urban District Council v. Brown & Co., 
[1930] Ch. 172. Reid. Hargreaves, Ltd., 
Executors of v. Burnley Corpn., [1930] 3 
All E. R. 959; Re Wilson Syndicate Con- 
veyance, Wilson v . Shorrock, [1938] 3 All 
E. R. 599. 

92. Add. Annotation : — Reid. Hatherton v . I. R. 
Comrs., [1936] 1 All E. R. 008. 

115a. Brick buildings & reservoir affixed to 

soil.] — Re Hanbury, Comiskey v. Hanbury 
(1938), 187 L. T. Jo. 50. 


Part II. — -Property in Mines 


121. Add. Annotations : — Reid. I. R. Comrs. v. 
New Sharlston Collieries Co., [1937] 1 K. B. 
583 ; Newcastle-under-Lyme Borough 
Council v. Wolstanton, Ltd. & Duchy of 
Lancaster, [1939] 3 All E. R. 190. 

Sect. 2a.— PETROLEUM. 

See Petroleum (Production) Act, 1934 (c. 36). 
140. Add. Annotation : — Reid. Port of London 
Authority v. Canvey Island Comrs. (1931), 
101 L. J. Oh. 63. 

142. Add. Annotation : — Reid. Port of London 
Authority v. Canvey Island Comrs. (1931), 
101 L. J. Ch. 03. 


Annotation : — Reid. Port of London 
Authority v. Canvey Island Comrs. (1931), 
101 L. J. Oh. 63. 

4 ] — As a general rule, where 

title is founded on adverse possession the 
title will be limited to that area of which 
actual possession has been enjoyed. But the 
extent of possession enjoyed may be an 
inference of fact, & in applying the rule to the 
case of a mineral field regard is to be had to 
the nature of the subject & the possession to 
which it is susceptible.— Nageshwar Bux 
Roy v. Bengal Coal Co. (1931), 58 L. R. 
Ind. App. 29, P. C. 


160. Add. 

173a. 


PART I. SECT. 4, SUB-SECT. 2. 
m. Upper baAaU.y Jte Woodstdx’s 
Estate. [1919] N. I. 75.— IR. 


PART L SECT. 6. 

». Reef— Two reefs in close proxi- 
mity .) — Two ore deposits which ex facie 
constitute two Independent reef* can- 
not be considered a* one reef merely 
because they are imtim&tely associated 
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or because at times they approach so 
olosely that the one cannot be worked 
without the other.— R hodesian Corpn., 
Ltd. v . Globe & Phoenix Gold 
Mining Co., Ltd., [1884] A. D. 313.— 
8. AT. 
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Part III. — Amalgamation and Absorption Schemes. 

180a. .] — Observations on the meaning I mated Anthracite Collieries, Ltd.’s Ap- 

of the expression “ national interest ” in plication (1927), 43 T. L. R. 672. 

sect. 7 (2) (a) of the above Act . — Re Am alga- I 


Part IV. — Right to work Mines and Quarries. 

268. Add . Annotation: — Refd. Glenboig Union 277a. Damages for unworkable coal & pay- 

Fireclay Co. v . I. R. Comrs. (1922), 12 Tax ments for unworked coal.] — Re Oanner, Bury 

Cas. 427. r. Canner (1923), 166 L. T. Jo. 211. 


PART IV. SECT. 1. 

o (p. 620) 1. .] — Substantial 

compliance as nearly as circumstances 
will reasonably permit with the require- 
ments of the Mining Aot of Ontario as 
to staking out of mining claims is 
sufficient. Every reasonable intend- 
ment ought to bo made to uphold the 
validity of a claim where there has 
been actual discovery & an honest 
attempt to comply with the dirootlons 
of the Legislature in staking & describ- 
ing the location of the discovery . — Re 
Dupont & Cole, [1931] 1 D. L. R. 
320 ; 65 O. L. R. 526.— CAN. 

mmm (p. 620) i. Sufficiency of 

evidence. 1— Bebo v. Bosknoe, fl 931 ) 2 
W. W. R. 469; 3 D. L. R. 611; 
44 B. C. R. 71. — CAN. 

•see (p. 620) I. Not 

misleading record of claim .] — If the 
description of a mining claim as 
reoorded is so erroneous as to mislead 
parties locating other claims in the 
vioinitv, the error is not cured bv a 
certificate of work done by the first 
locator on land not Included in such 
description & oovered by the subse- 
quent claims. — Oolpen v . Callahan 
(1899), 30 8. C. R. 655.— CAN. 

• (p. 621 ) I. Effect of. 1 

— A free minor's ” certificate having 
expired, he did not Immediately take 
out a new one as authorised by sect. 6 
of Mineral Act, R. S. B. C.. 1924, but 
continued to be without one for two 
weeks, when he then took out a new 
one & thereafter continued to “ pos- 
sess ” the required certificates ; hut 
he had not availed himself of the 
privilege of remedying his default by 
taking out a special certificate under 
sect. 8 of said Aot. In an adverse 
action. In whloh he was pltf, : — Held : 
under soot. 13 of the Act, he had 
absolutely forfeited all his rights & 
interest in any mining property then 
held or claimed by him. — Turner v. 
Vidktte Gold Mines, ltd., 11935] 3 
W. W. R. 259 ; 4 D. L. R. 217 ; 50 
B. O. R. 202.— CAN. 

n (p. 621) i. Power to cancel 

claim .1 — Re Cole 8c Knowles, (19271 
3 D. L. R. 950 ; 60 O. L. R. 638.— CAN. 

r (p. 621) i. Who may attack 

recorded claim . )— The title of the holder of 
a reoorded mineral claim, whose interest 
under Reg. 48 of the “ Regulations for 
the Disposal of Quarts Mining Claims ” 
is equivalent to a lease of the minerals 
in or under the land, cannot be attacked 
by any private Individual who did not 
have at the ‘time it was granted any 
adverse right upon the ground covored 
thereby.— Maophek & Pointer v. 
Box, [19351 3 W. W. R. 326 ; affd., 
[1936] 2 W. W. R. 129; 8 D. L. R. 
286; affd., [1987 J S. C. 385; 3 

D. L. R. 98; 7 F. L. J. (Can.) 83.— 
CAN. 

r (p. 621) li. Mandamus to.]— 

The application for a mandamus 
resulted from the refusal of the mining 
recorder to record in the prosecutor's 
name certain mineral claims, which 
after being recorded in the names of 


other parties had lapsed 8c had been 
re-instated in their names. It was 
objected that, in order to avoid 
multiplicity of actions, the proceedings 
should have been by writ of summons : 
— Held : this objection also failed. 
There was no immediate remedy open 
to the prosecutor except a mandamus ; 
he could have no legally enforceable 
interest in the property until he had 
procured the recording of his claim ; 
he could not rely on 'll mere staking. — 

R. (Studer) v. Swain, [1939] 1 

W. W. R. 705 ; on appeal, [1939] 2 
W. W. R. 401.— CAN. 

bb (p. 621) I. Variance between 

located ground <t plan — Position of 
location posts binding .] — MoCallum v. 
Central Manitoba Mines, Ltd. 
(Man.), [1928] 1 D. L. R. 119 ; [1927] 
3 W. W. R. 556.— CAN. 

qq (p. 621) i. Who may place 

posts cfe* lines.] — It is not competent 
for one to locate one post of a mining 
claim & then loavo assistants to plant 
tho other posts & place the lines. — 
Mulholland v. Holmes, [1938] 2 
D. L. R. 672 ; O. R. 276 ; 8 F. L. J. 
(Can.) 20.— CAN. 

tt (p. 021) I. Forfeiture — Necea- 

sityfor declaration .] — Sects. 110 & 114 
of Placer-mining Aot, R. S. B. C., 1924, 
are not irreconcilable & there is no 
conflict between them. Each one of 
these sects, has Its respective applica- 
tion according to the olroumstanoes of 
each case. Sect. 110 Imparts a statu- 
tory declaration of forfeiture in certain 
well-defined eases of breach therein 
specified ; while sect. 114 covers all 
oases of non-performanoe or non- 
observance. In oases of forfeiture 
specifically mentioned in sect. 110, the 
lease is ipso facto void : the necessity 
of a declaration by the Gold Comr. 
approved by the Minister of Mines is 
excluded, as absolute forfeiture operates 
automatically. — M orrison t?. East 
Kootenay Ruby Go., Ltd., [1934] 

S. 0. R. 5 ; 1 D. L. R. 468.— CAN. 

tt (p. 621) II. Lay — Whether 

interest in land.] — The Interests of the 
grantees under the lay in question 
herein held to be assignable : & the lay 
conferred an interest In land. — B eaton 
t>. SOHULZ, [19341 3 W. W. R. 3 79 ; 4 
D. L. R. 488 ; 49 B. C. R. 1.— CAN. 

tt (p. 621) iii. Water rights .] — 

Brisook v. Hixon Creek (Cariboo) 
Gold, Ltd. (1937), 51 B. C. R. 554.— 
CAN. 

■d. Claims recorded through fraud <t 
inadvertence . ] — Set aside. — W ekusko 
Minks, Ltd. e. May, [1927 J 1 W. W. R. 
383 ; 36 Man. L. R. 351.— CAN. 

u. Adverse claim — Extension of time 
for action on — Minerals Ac(.] — Re 
•* Good Friday,” etc.. Mineral 
Claims (1896), 4 B. C. R. 496.— CAN, 

«f. Prospecting dt mining ” — Right 
to exclude lands from by proclamation. ] — 

R. v. NOLTE, [1928] App. D. 377.— 

S. AF. 

sk. Sale of art , mineral, dt gold — 
91ft 


Onus of proof of ownership.] — Accused 
was charged with selling ore, mineral, 
& gold, oontrary to Criminal Code, 
s. 424 (6) : — Held : the onus was upon 
him to prove he was the owner or agent 
for the owner of a mining claim. — R. 
v. Fresco, [19331 2 D. L. R. 643 ; 

0. R. 424; 59 C. C. C. 391.— CAN. 

si. Rights of tribnter — Meaning of 
“ premium on gold."] — The Mining 
Act of Western Australia required the 
owner of a gold treatment plant to 
account for & pay to the tributer ( i.e . 
the worker of a mine under an agree- 
ment with the owner on a percentage 
basis) not less than 50 per cent, of 
“ anv premium received by such owner 
on tne sale, of the gold obtained from 
the ore treated.” Applts. contended 
that gold could not he said accurately 
to have been at a premium during the 
period in question herein Bince its price 
or value was not then in excess of par, 

1. e. the London price in sterling, 
English currency being then on the 
gold standard ; — Held : since in 
Western Australia gold was during the 
period in question purchased at a price 
in terms of Australian currency which 
was more than its world price at par, 
i.e. in the then terms of sterling. It was 
appropriately described In the ver- 
nacular of commerce as being at a 
premium In the Australian market, 
although the increased payment was 
due to the depreciatiou of Australian 
currency rather than to the apprecia- 
tion of gold in tho world market ; also 
it was tne conditions of the Australian 
market that were contemplated by the 
statute in question, &, therefore, said 
increased payments were premiums 
within the statute. — Scrivkn v. Great 
Boulder Proprietary Gold Minks, 
Ltd., [19311 W. A. L. R. 123 ; [19231 
1 W. W. R. 429 —AUS. 

am. .] — Qu. : whether tho 

abandonment of the gold standard for 
English currency did not leave un- 
affooted the basis for estimating the 
premium for the purposes of Mining 
Act, s. 152, as including the amount 
by which the Australian currency 
obtainable for standard gold exceeds 
the equivalent in sovereigns of the 
standard gold content. — Cominklli v. 
Lake View & Star, Ltd. (1934), 40 
Argus L. It. 390 ; 8 A. L. J. 237.— AUS. 

sp. When claim extinguished.] — Not- 
withstanding the existence of a free 
miner’s licence 8c a record of assess- 
ment work, a mineral claim oeases to 
he a valid claim if the oo. owing it 
forfeit its charter, since a mineral 
claim cannot exist in vacuo . — Ander- 
sen v. Omtneca Silver Kino Mines, 
LTD. (1935), 49 B. O. R. 341. — CAN. 

sr. Unlawful possession of are — Who 
may prefer charge . ] — A charge of un- 
lawful possession of partly melted gold 
or gold ore cannot be preferred by the 
secretary of a mines protective assocn. 
— R. v. Herman, [1936] 3 D. L. R. 79 ; 
O. R. 338 ; 66 Can. O. C. 129.— CAN. 

sw. Fractional mining claims — Title 
to.] — No title to fractional mining 



VoL XXXIV.— Mines. Gases 316— 8264 


315. Add . Annotation : — Refd. A.-G. v, Leeds 
Oorpn., [1929] 2 Ch. 291. 

325a. .] — In considering whether 

it is in the national interest to grant ancillary 
rights to facilitate the proper & efficient 
working of minerals under Mines (Working 
Facilities & Support) Act, 1923 (c. 20), the 
Railway & Canal Commission is entitled 
to take into account not only difficulties 
which physically obstruct the getting & 
carrying away of minerals, but also economic 
difficulties which militate against their 
effective marketing. 

The expressions “ carrying away ” in 
sect. 1 (2), & “ conveyance of minerals ” in 
sect. 3 (2) (b), of the Act are to be construed 
not in a technical sense, but broadly as 
entitling the person to whom ancillary rights 
are granted under the Act to transport the 
minerals from the land where they have 
been won for sale elsewhere. 

The Railway & Canal Commission made an 
order granting to a colliery co. the ancillary 
right under the Act to construct an aerial 
ropeway over the land of other persons from 
their colliery to Dover, a distance of seven 
miles, which would enable them to transport 
their minerals more cheaply & more con- 
veniently than by other means : — Held : the 
Railway & Canal Commission had Juris- 
diction to make this order. — Re Tilman stone 
(Kent) Collieries, Ltd., [1928] 1 K. B. 
599 ; 97 L. J. K. B. 109 ; 138 L. T. 452 ; 
44 T. L. R. 107 ; 19 Ry. & Can. Tr. Cas. 20, 
C. A. 

Annotations Refd. Tie Hamsterley Ganinter Co., A ppllcaUon 
(1931), 75 Sol. Jo. 602 ; Glossbrook Bros. v. Leyson, 11933] 
2 K. B. 91 : Consett Iron Co. v. Clavering. (1935] 2 K. B. 
42; Re Walsall Wood Colliery Co., Ltd’s. Application, 
[1939] 3 All E. R. 8G4. 

325 b. Reasonable rent .] — Re 

Hamsterley Ganister Co., Ltd., Applica- 
tion (1931), 75 Sol. Jo. 002. 

325c. Quarry.] — A co. quarrying granite 

wished to acquire adjoining fields ultimately 
for the purpose of quarrying the granite 
under them &> immediately partly for the 
reason that there was a danger of fine stones 
from blasting operations' doing damage on 
those fields. The co. upon approaching the 
apparent owners, were told the real owner was 
a Mrs. M., to whom they made an offer to 
purchase the property at £2,050. The offer 
was refused, Mrs. M. naming a purchase price 


of £0,750. Subsequently, they discovered 
that she was a mere nominee for certain 
persons who had been servants or officers 
of the co., & these persons were joined as 
resps. It was stated by reBps. that they were 
about to develop these fields by the building 
of bungalows. The co. applied under Mines 
(Working Facilities & Support) Act, 1923 
(c. 20), for a compulsory purchase order in 
respect of th,©se fields, but as this was .beyond 
the provisions of the Act, the application was 
amended to ask for a right to work the 
minerals & such subsidiary rights as mi$ht 
be necessary: — Held : (1) the application 

to the owners to purchase the land was, in 
the circumstances of a quarry, a sufficient 
compliance with the statutory requirement 
that application must be made to the owner 
for the right to work the minerals, as the 
working of the quarry would so destroy the 
surface that it would be useless for any other 
purpose ; (2) the offer had been unreasonably 
refused ; (3) there was a danger of the 

minerals being left permanently unworked, 
because, (a) the co. were the only people likely 
to work them. & ( b ) the owners were minded 
to build bungalows on the fields;, (4) the 
employment by the co. of a considerable 
number of men made the working of these 
minerals a matter of national interest ; 
(5) although the minerals under the fields 
would not be worked in the immediate 
future, it was reasonable for the quarry 
owners to look some years ahead & 
acquire mineral rights in adjoining fields. 
Re West op England Road Metal Co., 
Ltd., [1930] 2 All E. R. 1007 ; 155 L. T. 478 ; 

GO Tr. B17. 


325d. Working restrained by inclosure award. 

— Apcts. desired to mine certain coal lying 
under land belonging to their lessor. 1 he 
coal lay under or near a former turnpike 
road, which traversed a common, enclosed 
in 1870. The lessor’s predecessor was party 
to an agreement incorporated in an award 
made under the Inclosure Act, 1845, by 
virtue of which (i) he was restrained from 
working coal under the turnpike road, &- 
(ii) certain allotment owners were given a 
right of pre-emption in respect of coal 
extending for 100 yards back from the turn- 
pike road. The coal in question amounted 
to about 570,000 tons, & apcts. were the only 
co. that could work it. They therefore 


claims is shown when no “ rock in 
place " Is found. — Cariboo Gold 
Quartz Mining Co. v. Island Moun- 
tain Mining Co., [1937] 2 D. L. R. 
207.— CAN. 

ix. Mining tax — Liability of share - 
holders .] — Shareholders are deemed co- 
owners with the co. under the tax 
provisions of sect. 19 of Minin# Tax 
Act, R. S. O. 1927. — Flood v. 
Monargo Mines, Ltd., [1938] 2 

D. L. R. 460 ; O. R. 282.— CAN. 

•b. Loss of effects by mining pro- 
spector — Measure of damages.] — Pit!., a 
mining prosjjector, sued for the value of 

E ersonal effects & chattels, destroyed 
y fire. Liability was admitted. The 
articles in respect to which pltf. 
claimed included records made by him 
while prosj>ectlng in Alberta & British 
Columoia at various periods between 
1907 & 1929. After his records were 
compiled both the provincial & the 
federal departments of mines had made 
reports of the areas in question which 
arc available to everyone. Pltf. did 


not say that his records contained to 
his knowledge any mineral discovery of 
value. His rocords had no present 
market value in the ordinary sense : — 
Held : the records had a residue of 
value not too remote in the legal sense 
of $500. — Keade & Georg f. v. North- 
western Utilities, Ltd , [1938J 1 
W. W. R. 647.— CAN. 

id. Failure of co-owner to contribute 
proportion - — • Notice .1- — Sect. 28 of 
Mineral Act, R. S. B. C. 1936 . which 
provides that, on failure of a co- 
owner to contribute his proportion of 
the expenditure required by sect. 49, 
his co-owner or co-owners may give 
him notice by publication in a news- 
paper to pay said proportion, & that 
upon his failure to comply therewith 
his interest in the claim shall become 
vested in his co-owners who have 
made the reqnirod exi>enditure, is a 
forfeiture provision, &, therefore, is to 
be strictly construed. A notice ad- 
dressed to a deceased person is not a 
notice In conformity with the require- 
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neuts ol said sect. 28, & is a nullity 
3 eck v, Armstrong, [1938] lW.w, R. 
!9 5 ; 1 D. L. R. 792.— CAN. 

•f. Sale of land — Minerals reserved 
o Crown — Minerals ovmed by vendor — 
\futual mistake .] — Colony Oil & Gas 
;o. v. Showers, [1938 j a vv. W. R. 
39.— CAN. 

»ART IV. SECT. 2, SUB-SECT. 2.— 

C. (a). 

ih. Partnership as distinguished from 
o -owners .) — Davies v. BoHunxi, [1928] 

, D. L. R. 132; [1928] 3 W. W. R. 
58.— CAN. 

PART IV. SECT. 4. 

•m. Right of creditor to take ore — 
J ruler security agreement. 1— A right to 
nine ore held by a creditor under a 
jollateral security agreement is a 
yrofit d prendre & exists as a right of 
iropertv unconnected with any other 
jetate the owner may have in the land. 
—lie Sudbury Rand Mines & 
Jordon, [1036] 4 D. L. R. 783.— CAN. 
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applied to the tribunal for the right to work 
the coal free from the restrictions Sc rights 
of pre-emption binding on their lessor : — 
Held : (1) the case was clearly within Mines 
(Working Facilities Sc Support) Act, 1923, 
s. 1, as there was a danger of the minerals 
being left unworked owing to the restriction 
upon the land ; (2) the case was also within 
sect. 4 (1) (c) of the 1923 Act, as the apcts.’ 
lessor had not the necessary powers of dis- 

f iosition ; (3) the case was also within Mining 
ndustry Act, 1920, s. 13 (2), in view of the 
limitations imposed by the award made under 
the Inclosure Act, 1845 ; (4) the case was 
also within sect. 4 (1 ) (a), ( b ) of the 1923 Act, 
owing to the numerous interests having rights 
of pre-emptioi} & the difficulty which existed 
of ascertaining who were the interested 
persons ; (5) the tribunal had therefore power 
to grant the rights sought, Sc being satisfied 
by the evidence that it would be in the 
national interest so to do, made the order 
required . — Re Walsall Wood Colliery Co., 
Ltd.’s Application, [1939] 2 K. B. 817 ; 
[1939] 3 All E. ft. 804 ; 55 T. L. It. 1020. 

326a. Damage to railway by subsidence — Liability 
of mlneowner — Construction of Mines (Work- 
ing Facilities & Support) Act, 1923 (c. 20), 
s. 85 b (2).]— In 1893, 1895 Sc 1897 a ry. co. 
acquired the surface of three areas. In 
"1889, 1873 & 1889 a mining co. was granted 
leases of the same three are^s with a right to 
let down the surface. In 1910 Sc 1920 the 
co. surrendered their leases for the purpose 
of & as part of the consideration for the 
granting of new leases on the same terms. 
The owners of the land were the same in all 
cases. The mining co. worked certain 
minerals under an area protected by Rail- 
ways Clauses Consolidation Act, 1845 (c. 20), 
s. 79a (1), contained in Mines (Working 
Facilities Sc Support) Act, 1923 (c. 20), s. 15, & 
as the result of such working the ry. oo. 
suffered damage : — Held : the mining co.’s 
right to let down the surfaoe was not derived 
from a title antecedent to the acquisition by 
the ry. co. of their interest in the surface, 
within Railways Clauses Consolidation Act, 
1845 (c. 20), s. 85b .2), contained in Mines 
(Working Facilities Support) Act, 1923 
(c. 20), s. 15, Sc they were not protected by 
that sect., &, therefore, they were liable to 
contribute, under sect. 79a (1), towards the 
expenses incurred in making good the 
damage caused by such working. — London 
Sc North Eastern Ry. Co. v. Hardwick 
Colliery Co., [1935] Ch. 203 s 104 L. J. 


Ch. 81 ; 152 L. T. 387 ; 51 T. L. R. S3 ; 78 
Sol. Jo. 767. 

327. For existing para. Sc citation substitute 
“ Re Ttlmanstone (Kent) Collieries, Ltd., 
No. 325a, ante .** 

327a. .] — Re Hamsterlby Ganis- 

ter Co., Ltd., Application (1931), 75 Sol. 
Jo. 602. 

327b. Jurisdiction of Railway & Canal Commission 
* — Ancillary right — Diversion of highway.] 
— The Railway Sc Canal Commission has no 
jurisdiction to make an order extinguishing 
or diverting a footpath as an ancillary right? 
under Mines (Working Facilities Sc Support) 
Act, 1923 (c. 20), s. 3. The procedure to be 
followed in extinguishing or diverting public 
footpaths is laid down in Highway Act, 1935 
(c. 50), sb. 84, 85, Sc there is no concurrent or 
alternative procedure under the Act of 1923. 
— Hoddesdon Urban District Council v. 
Broxbournb Sand Sc Ballast Pits, Ltd., 
Hertfordshire County Council v. Brox- 
bourne Sand Sc Ballast Pits, Ltd., [1936] 
2 K. B. 19 ; [1936] 1 AU E. R. 798; 105 

L. J. K. B. 524 ; 154 L. T. 568 ; 100 J. P. 
204 ; 52 T. L. R. 384 ; 80 Sol. Jo. 360 ; 34 
L. G. R. 240. 

327c. * — — - Repair of highway.}— Appct. 

co. was extending the works in connection 
with a limestone quarry Sc had agreed with 
neighbouring owners to construct a road 
leading to a public road. The latter road 
had recently been greatly improved by 
another quarry co. at its own expense, & the 
liability of repairs to the road had never been 
settled. Upon this further addition to the 
traffic on the road being suggested, the 
county council asked appct. co. to come to 
some arrangement with it as to the repair 
of the road. Upon an application for the 
grant of certain ancillary rights, appct. co. 
also asked for a declaration that the public 
road in question was a carriage road repair- 
able by the inhabitants at large, Sc, in the 
events which had happened, by the Derby- 
shire County Council \-r-Held : the Railway 
& Canal Commission Ct. had no jurisdiction 
to make the declaration asked . — Re Somer- 
ville (T. Ryan) Sc Co.’s Application, [1937] 
1 All E. R. 507. 

327d. Right of way — Formerly enjoyed 

under lease — Compensation.] — Collieries re- 
quired for their proper working a right of 
way along a strip of land for the removal of 
coal. They had enjoyed such a right under 
a lease upon terms which had been found in 


PART IV. SECT. 9. 

327d 1. Minina Industry Act . 1926 — 
Wheel must be shmvn — National interest. 1 
— Id an application for leave to work 
minerals under the provision of the 
Acts of 1923 & 1926, appots. averred 
that It was not reasonably practicable 
to obtain the fight by private arrange- 
ment, in respect (a) of the unreasonable 
refusal of the proprietors of the larger 

S ortlon of the land involved, Sc ( b ) of 
le number of the proprietors of the 
remaining lands. The application was 
opposed by these proprietors Sc by other 
parties interested on the ground that 
it was expedient in the national 
interest that the land in question should 
be reserved for housing purposes rather 
than developed as a coalfield. The 
Commission, after inquiry, dismissed 
the application on the ground of want 


of jurisdiction, in respect that appots. 
had failed to establish, in terms of 
the Act of 1923 that, as at the date 
when permission to work was refused 
by the proprietors, their refusal was 
unreasonable, Sc that the question of 
national interest did not affect the 
reasonableness or unreasonableness of 
that refusal. In an appeal raising 
the question as to the elements 
to be considered in determining 
what was unreasonable refusal within 
sect. 4 (1) ( d ) of 1923 Act Held : 
upon an examination of the terms of the 
Acts of 1923 Sc 1926, the Commission 
were not entitled, In dealing with the 
question of reasonableness, to limit 
their consideration to the situation 
when the refusal by the proprietors 
was made, but were bound first to 
consider, upon the facts ascertained at 
the inquiry, with which of the oom- 
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peting proposals the balance of national 
interest lay, Sc thereafter to dispose of 
the question in the light of the view 
thus reached ; Sc case remitted back 
to the Commission to proceed as 
accords. — Archibald Russell, Ltd. 
v. Nether Pollok, Ltd., 119381 
S. 0. 1. — SCOT. 

■d. Licence — Conditions precedent .) — 
The agreement which under reg. 13 
of Coal Mining Industry Act, 1933, 
is a condition precedent to the ob- 
taining of an operator's iioenoe re- 
mains in force only during the period 
that the licence in respect of which 
it is entered into remains in force ; Sc 
a breach thereof after the Hoenoe has 
expired is not a ground for injunction. 
— R. (Minister of Natural Re- 
sources) «. Parkinson, C193TJ t 
W. W. R. 30.— CAN. 
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a previous action to be unreasonable. This 
lease was determined on Dec. 31, 1936. Any 
renewal of the grant was offered only on 
terms which were held to be unreasonable. 
It was contended that, as appcts. had put an 
end to their existing rights, any inability to 
obtain these rights was self-induced, & not 
within the provisions of sect. 3 of the 1923 
Act: — Held: (1) appcts. were entitled to 
determine, & justified in determining, the 
lease, & were entitled to a grant of the right 
of way ; (2) the compensation payable for 
the grant could not be based on the rent 
previously paid, for that had been held to be 
unreasonable, & was rightly based upon the 
agricultural value of the land . — Re Consett 
Iron Co., Ltd.’s Application, [1938] 1 
All E. R. 439 ; sub nom. Consett Iron Co., 
Ltd. v . Clavering Estates (Durham), Ltd., 
64 T. L. R. 348 ; 82 Sol. Jo. 276. 


Sect. 9.— COAL MINES. 

327e. Mining Industry Act, 1926 (c. 28), s. 13 — 
What must be shown — National interest in 
grant.] — Held : it is not necessary for an 
appct., in order to support his application 
under Mining Industry Act, 1926 (c. 28), 
s. 13, to assert that, in the words of Mines 
(Working Facilities & Support) Act, 1923 
(c. 20), s. 1, there is a danger of the minerals 
being left permanently unworked, but it is 
sufficient to establish that it is in the national 
interest that the application should be 
granted. — Re Henry Lowson, Ltd., Appli- 
cation of (1930), 144 L. T. 128 ; 40 T. L. R. 
695. 

327L Unreasonable refusal to grant lease — 

Question of law.] — Appcts., who were colliery 
proprietors owning mines which adjoined 
those of resps., were desirous of acquiring 
rights to work resp.’s mines, which were 
then unworked. Appcts. were willing to pay 
certain rents & royalties & a dead rent, but 
refused to give a covenant to work the mines 
diligently. Resp. declined to grant a mining 
lease not containing a covenant to work 
diligently. Appcts. thereupon applied to the 
Railway & Canal Comrs. for the grant of a 
right to work the minerals in accordance 
with the provisions of 1923 Act & sect. 13 
of 1926 Act, & for the grant of certain ancil- 
lary rights in accordance with sect. 13 of 
1926 Act. In their application they alleged 
( inter alia ) that resp., being the person with 
power to grant the right to work, had un- 
reasonably refused to grant it & had de- 
manded terms which having regard to the 
circumstances were unreasonable. The 
Comrs. found that the conduct of resp. had 
been unreasonable & in substance made the 
order asked for. On appeal: — Held: (1) it 
was a condition precedent to the exercise 
by the Comrs. or their jurisdiction under 
the Acts that they should first find on the 
facts that resp. was unreasonable in his 
refusal or unreasonable in his demands ; 

(2) the question of unreasonableness was a 
question of law for the decision of the Comrs. ; 

(3) an appeal from their decision therefore 
lay to the Ct. of Appeal, notwithstanding 
Railway & Canal Traffic Act, 1888 (c. 25), 
s. 17, which provided that “ no append shall 
lie from the Comrs. upon a question of fact ” ; 

(4) resp. was not unreasonable in requiring 

T « oi 


as a condition of granting a lease that appcts. 
should enter into a covenant to work the 
minerals diligently. — Glassbrook Bros., 
Ltd. v. Leyson, [1933] 2 K. B. 91 ; 102 
L. J. K. B. 698 ; 148 L. T. 439, C. A. 

Annotation : — As to (4) Reid. Consett Iron Co. v. Clavering 1 , 
[1935] 2 K. B. 42. 

327g. Appeal from Commissioners.]— 

Glassbrook Bros., Ltd. v. Leyson, No. 
327f, ante . 

327h. What amounts to.] — Glassbrook 

Bros., Ltd. v. Leyson, No. 327f, ante . 

327j. Meaning of “Impeded ” — Obligation to 

pay wayleave rent.] — The word “ impeded ” 
in Mining Industry Act, 1926 (c. 28), s. 13 (2), 
relates exclusively to something which im- 
pedes or obstructs the actual winning or 
carrying away of coal, &> does not apply to 
financial obligations imposed by his lease 
upon tlio lessee of the coal. The words 
“ terms ” & “ conditions ” are similarly 

restricted in meaning. The Railway & 
Canal Commission has, therefore, no juris- 
diction to relieve the lessee from an obligation 
to pay a wayleave rent imposed by his lease 
in connection with the transport of his coal. — 
Consett Iron Co., Ltd. v. Clavering 
Trustees, [1936] 2 K. R 42 ; 104 L. J. K. B. 
489 ; 163 L. T. 199 ; 61 T. L. R. 379 ; 79 
Sol. Jo. 251, C. A. 

327k. Amalgamation — Validity of scheme.] — 

A scheme for the partial amalgamation of 
coal mines, submitted for confirmation to the 
Railway & Canal Commission Ct., provided 
for the election by the colliery proprietors 
concerned of a committee wliich should have 
power to make <& carry into effect plans for 
the closing of coal mines or undertakings, the 
purchase of mines or undertakings, the dis- 
tribution of quota tonnage, the central pur- 
chasing of stores & the co-ordination of 
marketing. From the decision of the com- 
mittee on any of these matters an appeal lay 
to arbitrators. The scheme did not provide 
for the fusion of two or more undertakings : — 
Held : the scheme ought not to be confirmed 
because (1) the scheme did not comply with 
the requirements of Part I. of Mining In- 
dustry Act, 1926 (c. 28), since it did not 
provide for the amalgamation into one unit 
of two or more existing units ; (2) it did not 
comply with the requirements of Part 11. 
of Coal Mines Act, 1930 (c. 34), since the ct. 
was not satisfied ( a ) that the scheme was in 
the national interest, (6) that it would result 
in lowering the cost of production or disposal 
of coal, (c) that it would not be financially 
injurious to undertakings to be amalgamated 
in respect of which there was no provision for 
compulsory purchase, or {d) that the terms 
of the scheme were fair & equitable to all 
persons affected thereby. — Re West York- 
shire Partial Amalgamation (Coal Mtnes) 
Scheme (1935), 153 L. T. 107 ; 51 T. L. R. 
462 ; 79 Sol. Jo. 435, D. C. 

3271. Working restrained by lnclosure award.] 

— Re Walsall Wood Colliery Co., Ltd’s. 
Application, No. 32 5d, ante, 

827m. Coal Mines Act, 1930 (c. 34) — Quota exceeded 
— Standard tonnage wrongly assessed.] — A 
district scheme made in pursuance of Coal 
Mines Act, 1930 (c. 34), provided for the pay- 
ment of penalties by the owners of coal 
mines who produced from their mines in 
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any month a quantity of coal in excess of 
the standard tonnage allotted to them. The 
scheme further provided that the standard 
tonnage was to be ascertained by taking the 
average annual output for all the mines in 
the district for the years 1923, 1924, 1925, & 
1927, & by subdividing that output amongst 
the several mines in the district by reference 
to the output of each mine in the year 1928. 
The year 1928 had been selected for this pur- 
pose in order to comply with the reference 
m sect. 3 (2) (c), of the Act to 44 some recent 
period during which no arrangements made 
by a voluntary assocn. or otherwise were in 
force regulating the output of any sub- 
stantial number of coal mines in the district.” 
In the district in question the year 1928 was 
the last year in which no such arrangements 
were in force. Pltfs. were a statutory body 
appointed to carry into effect in their dis- 
trict the provisions of the Act, & in this 
action they claimed penalties from defts., 
who were owners of a coal mine in the dis- 
trict, for having raised from their mine in 
the month of Mar. 1931, a quantity of coal 
in excess of the standard tonnage allotted 
to them. It was proved that the tonnage 
allotted to defts. had been calculated by 
reference to the output of the mines in the 
^ district during the year 1929, in which year 
’a voluntary restriction was in force in the 
district : — Held : inasmuch as pltfs. had 
acted ultra vires their statutory powers, the 
ct. was entitled to question their decision so 
arrived at, because it had not been made in 
accordance with the scheme. The claim for 
penalties therefore failed & the appeal must 
be allowed. — Midland (Amalgamated) Dis- 
trict (Coal Mines) Scheme, 1930, Execu- 
tive Board v. Shipley Collieries, Ltd. 
(1933), 149 L. T. 290, C. A. 

327n. •• Solely occasioned by the per- 

formance of contracts."] — Applts., who were 
colliery owners, made in 1928 a contract with 
a coal distillation co. to supply them with 
750 tons of small coal a day for fifteen years. 
The contract contained a force tnajeure clause 
that applts. should bo under no liability if 
they failed to deliver the agreed quantity by 
reason ( inter alia) of the operation of any 
scheme for the restriction of output. During 
one period of three days applts. withheld 
delivery at the request of the distillation co. 
&> sold to other customers the small coal, 
1,890 tons, produced during that period. 
The quarterly allowance of coal which, during 
the material period, applts. were allowed to 

g roduce under a scheme made under Coal 
Lines Act, 1930 (c. 34), was 92,787 tons. 
They produced an excess of 11,608 tons, in 
respect of which the Executive Board im- 
posed a penalty. The matter went before 
an arbitrator sitting in pursuance of the Act 
& he Jheld that no part of the excess output 
of 11*008 tons was solely occasioned by or 
reasonably necessary for the performance 
of the contract. A motion by applts. to set 
aside his award was also dismissed. On 
appeal : — Held : the arbitrator came to a 
correct determination in law on the con- 
struction of Coal Mines Act, 1930 (c. 34 )* 
s. 4 (2) ; as to 4,108 tons, the total output 
representing the 1,890 tons of small coal, 
the arbitrator found facts which made it 
impossible for applts. to resist the penalty ; 


as applts. were excused in law by the force 
majeure clause from delivery of the balance 
of the excess, such delivery was not, under 
sect. 4 (2) (6), reasonably necessary for the 
performance of the contract ; & the penalty 
was rightly imposed in respect of the full 
excess produced. — Bedwas Navigation Col- 
liery Co. (1921), Ltd. v . South Wales Coal 
Mines Scheme Executive Board (1935), 153 
L. T. 380 ; 51 T. L. B. 506, H. L. 

327o. Discretion of Quota Committee as 

to procedure.] — Lockwood & Elliott v. 
Midland (Coal Mines) Quota Committee 
(1934), 50 T. L. B. 337. 

327p. Whether monthly proportions & 

output fixed.] — Lockwood & Elliott v. 
Midland (Coal Mines) Quota Committee 
(1934), 50 T. L. B. 337. 

327q. Whether permissible — If export 

& inland supply quotas not exceeded.] — Under 
Coal Mines Act, 1930 (c. 34), & the South 
Wales District (Coal Mines) Scheme, 1930, 
the collieries in South Wales were assigned 
certain quotas in respect of coal production. 
Defts. were assigned separate quotas for 
export supply, inland supply & the supply 
of coal for consumption in the working of the 
colliery or the supply of the workmen. The 
whole was called the output quota. One 
particular colliery was* not limited to its own 
quota, if it could acquire the whole or part 
of the quota of another colliery. The con- 
tention of defts. was that it could exceed its 
output quota so long as it did not exceed its 
export <fe inland supply quotas, they having, 
in fact, exceeded their output quota by some 
4,000 tons by reason of the fact that they 
had been able to acquire from other collieries 
more additional export & inland quotas than 
output quotas : — Held : there had been a 
breach of the scheme by defts., & they were 
liable to penalties under sect. 50 thereof in 
respect of the excess of output. — W t illiams, 
Evans & Llewellyn v. Crumlin Valley 
Collieries, Ltd., [1936] 3 All E. B. 387 ; 80 
Sol. Jo. 1035. 

327r. Increase In sectional tonnage — High 

to Increase in standard tonnage.] — The average 
annual sectional standard tonnage of the 
Derbyshire & Nottinghamshire Section of 
the Midland (Amalgamated) District (Coal 
Mines) Scheme, 1930, a scheme formulated 
in accordance with the provisions of the 
Coal Mines Act, 1930, was increased by the 
Standard Tonnage Committee of the section 
by a net addition of 1,232,507 tons, which 
was made up of three items of 335,007 tons, 
097,500 tons, & 200,000 tons. The 335,007 
tons had been added to provide for increases 
of annual standard tonnage to non-associated 
non-special mines, that was, to nan-special 
mines which had not been members of the 
C, C. C. A. Scheme, the voluntary scheme 
which had preceded the Statutory Scheme : 
— Held; (!) on the construction of the 
material clause of the Midland Amalgamated 
scheme, that increase of 385,007 tons was 
to be divided so that associated non-special 
coal mines were entitled to a share thereof ; 
(2) the Standard Tonnage Committee of the 
section was not entitled to subject the annual 
standard tonnage of an associated non- 
special coal mine to a general reduction of 
annual standard tonnage without having any 
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regard to the special circumstances of that 
coal mine, or any other non-special coal mine 
in the section ; (3) an award of on arbitrator, 
fixing the annual standard tonnage of a cool 
mine os being a certain percentage of the 
aggregate annual sectional standard tonnage, 
is final & binding in the sense that it is a 
finding that until circumstances change or 
warrant a change the mine is to have the 
standard tonnage on the award. — New 
Hucknall Colliery Co., Ltd. v. Standard 
Tonnage Committee So Executive Board 
of Midland (Amalgamated) District (Coal 
Mines) Scheme, 1930 (1933), 148 L. T. 505 ; 

49 T. L. R. 403. 

Annotation* : — A a to (2) Consd. Dorman, Long & Co. v. 
Durham District (Coal Mines) Soheme Executive Board 
(1934), 50 T. L. R. 340. Generally, Held. Oakes (James) 
& Co. (Rid dings Collieries), Ltd. v. Executive Board & 
Standard Tonnage Committee of Midland (Amalgamated) 
Soheme, 1930 (1935), 153 L. T. 47. 

327s. Decrease of standard tonnage — What 

must be considered.] — New Hucknall Col- 
liery Co., Ltd. v. Standard Tonnage 
Committee So Executive Board of Mid- 
land (Amalgamated) District (Coal 
Mines) Scheme, 1930, No. 327r, ante. 

327 1. Award fixing standard tonnage — Effect.] 

— New Hucknall Colliery Co., Ltd. v. 
Standard Tonnage Committee & Execu- 
tive Board of Midland (Amalgamated) 
District (Coal Mines) Scheme, 1930, No. 
327r, ante. 

327u. On power of Executive Board 

to recast scheme.] — R. v. Midland (Amal- 
gamated) District (Coal Mine^; Scheme, 
1930 (Trustees of Executive Board), Ex p. 
Manvers Main Collieries, Ltd. (1935), 79 
Sol. Jo. 102 ; affd. t 79 Sol. Jo. 251, C. A. 

827v. Increase of standard tonnage — Grounds 

for.] — Be Wolstanton, Ltd. (1934), 50 T. 
L. R. 413. 

327w. By the Forest of Dean Dis- 

trict (Coal Mines) Scheme, 1930, the annual 
basic tonnage of a mine was to be the mean 
of the tonnages of coal supplied during 1934 

50 1935 from that mine, provided that in any 
case where the board - considered that the 
basic tonnage so calculated did not fairly 
represent the trade of the mine they might 
make such special addition or deduction as 
is fair So equitable : — Held : the words in the 
proviso “ fairly represent the trade of the 
mine ” referred to the trade in the years 1934 
So 1935 So not to the trade of the mine at the 
time of the determination of the annual basic 
tonnage. — Be Forest of Dean District 
(Coal Mines) Scheme, 1930, Cannop Col- 
liery Co., Ltd. v. Executive Board, [1937] 
1 All E. R. 82 ; 53 T. L. R. 219 ; 81 Sol. Jo. 
58. 

827x. Powers of arbitrator.] — An arbi- 

trator appointed under clause 15 (11) of the 
Midland (Amalgamated) District (Coal Mines) 
Scheme, 1930, as amended by the Order of the 
Board of Trade of Nov. 0, 1934, has juris- 
diction to award an increase in the annual 
output standard tonnage of any non-special 
mine in a sect, coming under thg Scheme 
without considering the special circumstances 
of any other non-special mines in that sect. 
& without awarding a corresponding decrease 
in the annual output standard tonnage of 
any one or more of them. It is the duty of 
the Executive Board So Standard Tonnage 


Committee constituted under the Scheme to 
make that corresponding decrease so soon as 
the arbitrator has awarded the increase. — 
Oakes (Jambs) So Co. (Biddings Collieries), 
Ltd. v . Executive Board So Standard 
Tonnage Committee of Midland (Amal- 
gamated) Scheme, 1930 (1935), 153 L. T. 
47 ; 51 T. L. R. 296 ; sub nom. Be Midland 
(Amalgamated) District (Coal Mines) 
Scheme, 1930, Oakes (James) So Co. (Bid- 
dings Colliery), Ltd. v. Executive Board, 
79 Sol. Jo. 215. 

327y. Ascertainment of standard tonnage.] — 

Consideration of the proper method of 
ascertaining the annual standard tonnage 
of a coal mine or undertaking under the 
Durham District (Coal Mines) Soheme, 1930. 
— Dorman, Long So Co., Ltd. v. Durham 
District (Coal Mines) Scheme Executive 
Board (1934), 50 T. L. R. 340. 

327z. “ Coal mine.**] — In arbn. proceedings 

arising out of a fixation by the Executive 
Board under the scheme of a colliery co.’s 
annual standard tonnage, the arbitrator 
found ( inter alia) that the co. proposed to 
work the S. Seam m one of its collieries from 
a shaft in an adjacent colliery, that the S. 
Seam was to be approached by the deepening 
of that shaft & also by a shaft in the P. Seam, 
& that both stiafts were to be used for 
ventilation So working. He found also that 
the coal from the S. Seam could be sold by 
the co. at a higher average price in the com- 
petitive market <fc could be worked at a lower 
working cost than the coal from the other 
seams worked at the two collieries : — Held : 
(1) the definitions of a coal mine in Coal 
Mines Act, 1930 (c. 34), s. 18 (1), clause 2 (d) 
of the scheme are not restricted So the words 
“ coal mine ” as used in clause 15 of the 
scheme (dealing with the Standard Tonnage 
Committee under the scheme) ought not to 
be narrowly construed ; (2) the S. Seam, 

under the conditions So circumstances of its 
proposed development, was a “ coal mine ” 
within the scheme. — Be Midland (Amal- 
gamated) District (Coal Mines) Scheme, 
1930, Mitchell Main Colliery Co., Ltd. v. 
Executive Board, [1934] Ch. 712 ; 103 L. J. 
Ch. 314 ; 151 L. T. 394 ; 78 Sol. Jo. 803. 

327aa. Output.**] — In arbn. proceedings 

under the Midland (Amalgamated) District 
(Coal Mines) Scheme, 1930, between the 
owners of a coal mine in the Midland (Amal- 
gamated) District So the Executive Board 
constituted under the scheme the arbitrator 
stated his award in the form of a special case 
for the opinion of the ct. The question raised 
was whether, according to the true con- 
struction of “ output ” in Coal Mines Act, 
1930 (c. 34), s. 18 (1), the expression “ ton- 
nage in coal*’ means tonnage in coal before 
it is picked* screened So washed, or whether 
it means tonnage in coal excluding the 
dirt picked, screened, washed or otherwise 
taken out of the coal : — Held : according to 
the true construction of the definition ^ of 
“output” in sect. 18 (1) the expression 
“tonnage in coal ’ ’ • means tonnage in coal 
as it comes out of the pit in the tubs before 
any dirt is picked, screened, washed or other- 
wise t oke n out of the coal. — Midland 
(Amalgamated) District (Coal Mines) 
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Scheme, 1930, Holliday (Robert) & Sons, 
Ltd. v. Executive Board (1934), 152 L. T. 
212 ; sub nom . Holliday (Robert) & Sons, 
Ltd. v. Midland (Amalgamated) District 
(Coal Mines) Scheme Executive Board, 51 
T. L. R. 81. 

327bb. Amalgamation — Validity of scheme.] — 

— Re West Yorkshire Partial Amalgama- 
tion (Coal Mines) Scheme, No. 327k, ante . 

827cc. Coal Act, 1938 (c. 52) — Application for right 
to work — Minimum rent — When reserved.] — 

Apcts. applied for the right to work four 
seams of coal & for the right to let down the 
surface in the course of working & certain 
ancillary rights. The coal, which amounted 
to about 6,250,000 tons in freehold ownership 
& 9,000,000 tons in what was formerly copy- 
hold ownership, was vested in such a number 
A variety of interests that it was impractic- 
able to obtain the right to work it. It was 
contended on behalf of the Coal Commission 
that the right to work this coal should be 
granted on two conditions : (i) the reserva- 
tion of a minimum rent, & (ii) an obligation 
within ten years to sink further shafts to 
enable the lower seams to be properly 
developed: — Held: (1) a minimum rent 
ought not to be reserved. If the ct. assessed 


the amount of the minimum rent now, it 
would be a reservation of the minimum rent 
in favour of the large number of present 
owners, who could not in their individual 
capacity guarantee the apcts. the period of 
industrial life, which alone could justify a 
minimum rent. The only alternative was to 
reserve a minimum rent to commence from 
the date when the coal would vest in the Coal 
Commission. Such a rent could only be 
assessed at the vesting date, & no postpone- 
ment of assessment had here been asked for ; 

(2) having regard to the fact that apcts. were 
a well-administered co. & to the powers of 
inspection of the Coal Co m mission, an obliga- 
tion within ten years to sink shafts to work 
the lower seams ought not to be imposed ; 

(3) the Coal Act, 1938, s. 22 (5), gives the Coal 
Commission a right to appear & be heard 
upon an application of this nature. — Re 
Sherwood Colliery Co., Ltd., [1939] 1 
All E. R. 88 ; 83 Sol. Jo. 219. 

327dd. Obligation to sink shafts — When 

imposed.] — Re Sherwood Colliery Co., 
Ltd., No. 327cc, ante. 

3^7ee. Right of Coal Commission to 

appear.] — Re Sherwood Colliery Co., Ltd., 
No. 327cc, ante. 


Part V. — Powers Incidental to Ownership 


335a. .] — Re Merchants’ Trust & New 

British Iron Co. (1894), 38 Sol. Jo. 253. 

335b. .] — Re Thomas’s Trusts (1895), 40 

Sol. Jo. 98. 

335c. .] — Re Stamford & Warrington Earl 

Trusts (1896), 40 Sol. Jo. 771. 

373. Add. Annotation : — Refd. Hatherton v. I. R. 
Comrs., [1936] 1 All E. R. 608. 

396a. Power to vary lease.] — The tenant for 

life under a resettlement executed in 1884 
granted two mining leases, in 1924 & 1928, 
respectively, each for the period of 60 years. 
On a summons asking for the determination 
of the question, among others, whether he 
had power, under Settled Land Act, 1925 (c. 
18), s. 69, or otherwise, to vary the leases by 
substituting in each of them a term of 100 
years in lieu of the term of 60 years : — 
Held : he had power to vary by deed the 
terms of the leases, provided that their length 
after variation should not be more than 
100 years from the respective dates of 
execution. — Re Savilk Settled Estates, 
Savilh v. Savile, [1931] 2 Ch. 210 ; 100 
L. J. Ch. 274 ; 145 L. T. 17. 

Annotation : — Gonad. Re Bruco, Brudenell t\ Brudenell, 
[1932] 1 Ch. 316. 

417a. Effect * of surrender & regrant after com- 
mencement of Settled Land Act, 1925 (c. 18).] 
— A deed executed on Mar. 25, 1931, pur- 
ported, under the provisions of Settled Land 
Act, 1925 (c. 18), 8. 59, to vary a mining 


lease, the term of which was forty years, 
expiring on Mar. 25, 1947, by extending the 
term of forty years to one of ninety-nine 
years, expiring on Mar. 25, 2006 : — Held : 

(1) as the 1931 deed merely varied the lease, 
& did not put an end to it, the provisions of 
Settled Land Act, 1925 (c. 18), s. 47, applied 
to the lease as varied, & not to a new lease ; 
but in accordance with the expressed inten- 
tion of the settlement the whole of the rents 
or royalties should go to the tenant for life 
throughout the whole of the original term ; 

(2) as there was no contrary intention 
expressed in the settlement with reference to 
the extended portion of the term, & as the 
tenant for life was unimpeachable for waste, 
there would be capitalisation of one-fourth 
of the rents from the beginning of the 
extended portion of the term in 1947 ; 

(3) although it might be that, as between all 
persons interested in the settlement on the 
one hand, <fe the lessees on the other, the 
principle of estoppel would prevent any 
allegation that the deed of 1931 operated 
otherwise than as a surrender of the old 
lease, with the result that a new lease would 
have been deemed to have been created from 
1931, there was no authority for extending 
such principle of estoppel as between the 
tenant for life & remaindermen so as to 
nullify the effect of sect. 59, which expressly 
gives power to vary leases without destroying 
them. — Re Bruce, Brudenell v . Brude- 
nell, [1932] 1 Ch. 316 ; 101 L. J. Ch. 204 ; 
146 L. T. 363. 


PART V. SECT. 2, SUB-SECT. 2.- 
B. (a). 

ak. Covenant for renewal — Whether 
court may ecfacHon .} — Where it is 
proposed to grant a mining lease 


pursuant to the provisions of Settled 
Land Act, 1908, & its amendments, 
the ot. has no power to approve of the 
insertion in such lease of a covenant 
for renewal, even although it Is agreed 
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in such covenant that the rental pay- 
able under the renewed lease shall be 
fixed by arbn. — M cKinnon v. Glen 
Afton Collieries, Ltd., [19291 N. Z. 
I* R. 202. — N.Z. 
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Part VI. — Rights Incidental to Ownership. 


540a. Cost of erecting barrier — Although damage 
not yet occurred.] — The owners of a coal mine 
sued the lessees of an adjacent mine for 
damages in consequence of an encroachment 
upon, & removal of coal from, their mine : — 
Held : as part of the damages pltfs. could 
recover the cost of erecting an artificial 
barrier to protect their mine from the risk 
of fire, water, or foul gases coming through 
the encroaching galleries worked by defts. ; 
they were not bound to wait until that risk 
actually emerged, & an artificial barrier was 
necessary, as pltfs. were entitled to work out 
the pillars of coal left by defts. in the en- 


croaching galleries. — Adjai Coal Co. v. 
Panna Lal Ghosh (1930), 67 L. R. Ind. App. 
144, P. C. 

646a. .] — Townend v. Askern Coal & 

Iron Co., Ltd., No. 922a, post. 

549. Add. Annotation : — As to (1) Dlstd. Townend 
v. Askem Coal & Iron Co., [1934] Ch. 463. 

551. Add. Annotations : — Refd. Legh v . Legh 
(1930), 143 L. T. 161 ; Lynn v. Bamber, 
[1930] 2 K. B. 72. 

556. Add. Annotations : — Consd. Townend v. Askem 
Coal & Iron Co., [1934] Ch. 463. Refd. Ash 
v. Dickie, [1936] 2 All K. R. 71. 


Part VII. — Contracts. 


576. Add. Annotation : — Refd. Arseculeratne i». 
Perera, [1928] A. 0. 173. 

584. Add. Annotation : — As to (1) Refd. Re Sand- 
well Park Colliery Co., Field v. Sand well 
Park Colliery Co., [1929] 1 Ch. 277. 

623. Add. Annotation Consd. Re Wait, [1927] 1 
Ch. 606. 

623a. Regulation of prices of coal — By Executive 
Board & Central Sale Committee — Extent of 


powers.] — Held : the Executive Board & the 
Central Sale Committee appointed under the 
Midland (Amalgamated) District (Coal Mines) 
Scheme under the Coal Mines Act, 1930, had 
power to fix minimum prices for bunker coal 
on a f.o.b. basis, but, assuming the trade, 
industry, or other category of the consumer 
to be the same, there could only be one such 
f.o.b. price for the same type of bunker coal 
for every port in Great Britain. — A.-G. v. 
Wright (1932), 49 T. L. R. 6. 


Part VIII. — Absolute Dispositions. 

631. Add. Annotation : — Refd. I. R. Comrs. v. I 651a. Reservation of “ mines, minerals, & 

Raphael, I. R. Comrs. v. Ezra, [1935] A. C. 96. | mineral substances ” — Whether sand & gravel 


PART VI. SECT. 2, SUB-SECT. 6.— 
A. (d). 

552 1. Value of minerals at pit's 
mouth — Less costs of severance <£• bring- 
ing to bank. }— Bartlett v. Nova 
Scotia Steel Co. (190G), 1 E. L. R. 
226.— CAN. 

PART VI. SECT. 2, SUB-SECT. 5.— 
A. (h). 

d 1. Deduction of costs of bring- 

ing to bank.) — By an agreement in 
writing deft, was licensed by a mining 
oo. to prospect, mine for & sell ore 
from a shaft, the pruporty of the co. 
After the expiry of the licence, deft, 
continued to mine until restrained by 
interlocutory injunction : — Held : on 
the construction of the document, 
deft, had not an exclusive licence to 
work the mine : he had committed 
trespass. Sc, on the facts, the damages 
should be assessed according to the 
rule in Martin v. Porter , No. 567. — 
Moonta Inspecting Syndicate, 
Ltd. v. Neill (1929), S. A. S. It. 335.— 
AUS. 

so. Damage to future working of 
claim . ]— Hilditcij v. Yott (1908), 90 
W. L R. 53.— CAN. 

PART VII. SECT. 1. 

m I. .1 — Larsen v. Mont- 
gomery, (19301 2 W. W. R. 796 ; 3 
D. L. R. 966 : 43 B. C. It. 89.— CAN. 

sp. Agreement to provide funds — In 
consideration of services on claim — 
Failure to provide funds — Effect . ] — 
Turnbull v. Eden (B. C.), (1929) 4 
D. L. R. 261.— CAN. 


sa. Application of Mineral Act , 
R. S. B. C„ 1924.1 — An agreement 
with respect merely to a division of 
the proceeds of a sole of mineral 
claims & to a declaration of trustooHbip 
as to such proceeds is not one to which 
sect. 19 of Mineral Act, It. S. B. C., 
1924, applies. — Re Sikman (No. 3), 
[1930] 2 W. W. R. 411.— CAN. 

»b. .1 — An agreement with 

respect merely to a division of the 
proceeds of a sale of mineral claims <fc 
to a declaration of trusteeship as to 
such proceeds is not one to which 
sect. 19 of Mineral Act, R. S. B. C., 
1924 (o. 167). applies. — Harris v. 

Lindeboro, [19311 S. C. It. 235; 1 

D. L. R. 045; varying. [1930] 1 
W. W. R. 411 ; 2 D. h. R. 117 ; 42 
B. C. R. 276 ; revsg. in part, 11929) 4 
D. L. R. 178 ; 41 J3. C. R. 262 — CAN. 

■x. Sale of natural gas — Purchaser's 
knowledge of defective title.] — Deft. M. 
co. made an agreement with pltf. oo. 
under which the latter was given the 
right to drill oil wells on said deft.’s 
leasehold with the view of benefiting 
both cos. The agreement provided, 
inter alia, for the sale to pltf. of the 
natural gas. hater deft, agreed to sell 
the “ tail gas ” to its co-deft. : — Held : 
since on the evidence it was clear that 
co-deft. entered into said contract with 
full knowledge of the contract between 
the M. co. & pltf. & contemplated the 
possibility & proceeded upon the basis 
that the M. co. might not have title 
to what it agreed to sell it could not 
recover damages from the M. co. 
because of the latter’s Inability to make 
title.— Northwest Co., Ltd. v. Mer- 
land Oil Co. op Canada, Ltd., & 

223 


Gas & Oil Products, Ltd., [10361 
2 W. W. R. 577 ; 4 D. L. R. 248.— CAN 

PART VII. SECT. 2, SUB-SECT. 1. 

so- Sale, of land subject lo gas lease — 
Wnere gas treated as chattel.]— Tilbury 
Town Gas Co. v. Maple City Oil & 
Gas Co., Maple City Oil &c Gas Co. 
v. Tilbury Town Gas Co. (1915), 
7 O. W. N. 780 ; 9 O. W. N. 301 ; 35 
O. L. R. 186.— CAN. 

PART VII. SECT. 3, SUB-SECT. 1. 

o i. For sale of option to purchase 

mining claims.) — Gordon v. Earle 
(M an.) [1927] 3 W. W. R. 242.— CAN. 

e i. Sale of assets of company — 

Whether mining rights included .) — 
Majestic Minks, Ltd. v. Royal 
Trust Co. (Alta.), [1929] 4 D. L. R. 
568.— CAN. 

•r. Contract to pay for mineral claim 
on sale thereof — Claim allowed to lapse — 
Measure of damages.) — McGee v. 
Clarke, [1927] 1 W. W. R. 593 ; 38 
B. C. R. 156.— CAN. 

PART VII. SECT. 3, SUB-SECT. 6. 

•v. Application of Security Frauds 
Prevention Act, 1930, 0 . 3 (A).] — 

Devine v. Somerville & Somerville, 
[1031] 3 W. W. R. 264 ; 44 B. C. R. 
502.— CAN, 

PART VIII. SECT. 1, SUB-SECT. 1. 

624 ill. .] — Majestic Mines, 

Ltd. t?. Royal Trust Co., Ltd. 
(No. 2), [19301 2 W. W. R. 488 ; 3 
D. L. R. 1010.— CAN. 
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Included.] — (1) Primd fade the meaning of 
the word u minerals ” both in private deeds 
& in statutory provisions will yield to the 
expressed or implied intention of the parties. 

(2) In arriving at the construction of a 
reservation of mines & minerals in a private 
deed, regard must be had to cases relating to 
the construction of the words “ mines & 
minerals ” in statutory provisions. 

(3) The two main principles to be gathered 
from the authorities are : that the word 
“ minerals ” when found in a reservation out 
of a grant of land means substances, ex- 
ceptional in use, in value & in character, & 
does not mean the ordinary soil of the district 
which, if reserved, would practically swallow 
up the grant, <te (4) in deciding whether or 
not in a particular case exceptional sub- 
stances are “ minerals ” the true test is what 
the word means in the vernacular of the 
mining world, the commercial world & land- 
owners at the time of the grant & whether 
the particular substance came within that 
meaning. (6) The question whether a given 
substance is or is not a “ mineral ” within the 
meaning of the instrument in which it is 
mentioned is a question of fact to be decided 
according to the circumstances of the par- 
ticular case. (0) For all practical purposes 
“ minerals ” <fc “ mineral substances ” are 
synonymous terms, & the latter yields to the 
expressed or Implied intention of the parties 
as much as the former, & accordingly what is 
said in the authorities as to the meaning of 
the word “ minerals ” applies with equal 
force to the words “ mineral substances.’’ 


(7) A conveyance of land made in 1926 
contained a reservation of 44 all mines, 
minerals, & mineral substances ” : — Held : 
that the words must be construed according 
to their meaning in the vernacular of the 
mining world, the commercial world & land- 
owners at the time of the execution of the 
conveyance, & that, upon the evidence, the 
words did not include sand or gravel. — 
Waring v. Foden, Waring v. Booth 
Crushed Gravel Co., Ltd., [1932] 1 Oh. 
276 ; 101 L. J. Ch. 33 ; 140 L. T. 107 ; 76 
Sol. Jo. 862, C. A. 

654a. Conveyance & payment concurrent acts.] — 

To a declaration on an agreement, setting 
out that “ pltf. had agreed to sell, &> that 
defts. had agreed to purchase of pltf. one- 
fourth share in a mining sett for £260 ; & 
that pltf. & deft, agreed forthwith to form a 
co., to be registered with limited liability,* 
for working the mining sett ; & that, so soon 
as the co. should be registered with limited 
liability, defts. would pay to pltf. the sum 
of £260 as thereinbefore stated ” : assigning 
as a breach non-payment of £260 ; defts. 
pleaded ; first, that pltf. had not at the 
time of making the agreement, nor hath he 
now, any title to the said one-fourth part or 
share in .the said mining sett, nor any right 
or title to convey the same. Secondly, that 
pltf. never has been at any time /eady & 
willing to convey the said one-fourth share to 
deft, according to the agreement : — Held : 
the pleas were good. — Marsden v. Moore & 
Day (1859), 4 H. & N. 600 ; 28 L. J. Ex. 
288 ; 157 E. R. 936. 


Part XI. — Leases. 


873. Add. Annotation: — As to (2) Reid. Glenboig 
Union Fireclay Co. v . I. R. Comrs. (1922), 12 
Tax Cas. 427. 


678. Add. Annotation : — Expld. Flexman v. Cor- 
bett, [1930] 1 Ch. 072. 

679. Add. Annotation : — Generally , Refd. Glass- 
brook Bros, v . Leyson, [1933] 2 K. B. 91. 


PART VIII, SECT. 1, SUB-SECT. 2. 

660 ill. .1 — Stuart t>. Calgary 

Sc Edmonton Ry. Co. (Alta.), [1928] 
1 D. L. R, 24 ; [19271 3 W. W. R. 678 ; 
varying. [19271 2 D. L. E. 271 ; [19271 
1 W. W.R. 689.— CAN. 

660 lv. .] — The words “ other 

minerals ” In a reservation or exception 
from a transfer of land are susceptible 
of limitation or expansion according to 
the intention with wbloh they are used. 
The exception expressed in a transfer 
of land of ** all coal Sc other minerals ” 
held to oover all minerals, including 
petroleum Sc natural gas, which at the 
date of the transfer were owned by the 
transferor. — Knight Sugar Co.. Ltd. 
v. Alberta Ry. & Irrigation Co., 
[19361 3 W. W. ft. 86 ; affd., [19361 1 
W. W. R. 416 : 2 D. L. R. 126 : 6 
F. L. J. (Can.r 307 ; off [1938] 1 
W. W. R. 234, P. C. — CAN. 

PART X. 

a i. For sublease of petroleum 

rights — Obligations of parties under 
agreement. 1— Ohlson t>. wkiss (Alta.), 
[192713 D. L. R. 24 ; 11927} IW.W.ft 
26.— CAN. 

PART XL SECT. S, SUB-SECT. 1. 


■t. Chattels appurtenant to 

What are.] — Pltf. obtained an option 


on several mining leases. The ground 
had previously been worked by one H., 
who constructed a water system for 
washing the gravel, but after operating 
for a time abandoned the property, 
leaving certain chattels used in con- 
nection with the water system on the 
ground. Upon pltf. co. commencing 
operations it purchased the chattels 
from H.’s estate & used them until 
It In turn abandoned the properties. 
The owners took possession Sc refused 
to give up the chattels, claiming that 
the water lioenoea authorising pltf. to 
use water were together with all works 
constructed appurtenant to the lease, 
& could not be separated from the 
property : — Held ; defts. had not 
satisfied the burden of proof which 
was upon them to show that these 
chattels were in fact to be regarded as 
part of the works which are appur- 
tenant to the leases. They were In 
fact parts of the mining machinery Sc 
appliances for recovering the gold, not 
of the water system, & were quite 
separate & distinct from those works. 
Sc not attached in any way to them or 
to the soil. — Ennis Gold Mining Co. 
r. Hbnderson (1927), 39 B. C. R. 76. — 
CAN. 

sv. Lease of right to win oU — Dis- 
covery of natural gas — Rights of parties. 1 
— Applt., the owner of oil sites & 
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grantee from Govt, of the right to win 
oil therefrom, leased the sites & the 
right to win oil for twenty-five years 
to resps., who agreed to pay royalties 
on oil won by them. In sinking wells, 
which did not produce oil in commercial 
quantities, resps. found natural gas. 
They tapped the gas by pipes & for 
six years used it for their own purposes : 
— Field : applt. was not entitled to 
compensation for the gas so taken since 
(a) that right was not included in the 
right to royalties upon the oil won; 
& (6) the lease on its true construction 
was not merely a lease for the purpose 
of winning oil, & applt. having no 
property in the gas, resps. were 
entitled to reduce into possession Sc 
use it, provided they did so without 
injury to the leased property. — U Po 
Naing v . Burma Oil Oo„ Ltd. (1929), 
L. R. 56 Ind. App. 140.— HID, 

sx. Whether lessee may sue for 
encroachments before demise.] — A de- 
mise of three plots of land which were 
being worked as a coal mine & “ all 
those coal-mining rights or other rights 
of Sc in the said plots of coal land 
together with ... all privileges, ad- 
vantages, appurtenances appertaining 
or belonging thereto or usually en- 
joyed with same," does not enable the 
lessee to sue in respect of encroach- 
ments upon the mine which occurred 
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709. Add. Citation ; — Affg ., S. C. sub nom . Forster 
v. Elvet Ooixtery Co., [1908] 1 K. B. 629, 
C. A. 


Adtf. Annotation : — Apld. Grant v. Edmond* 
son, [1981] 1 Ch. 1. 

827. Add. Annotation : — Apld. Simons v. Associ- 
ated Furnishers, Ltd. (1930), 47 T. L. B. 118. 


Part XII. Licences. 

869. Add. Annotation As to (3) Refd. Grant v. Edmondson, [1981] 1 Ch. 1. 


Part XIII. — Easements and Rights affecting Mines. 


907. Add . Annotations : — Apld. Re Beckermet 
Mining Oo., Ltd.’s Application, [1938] l 
All E. R. 389. Refd. Elliott v. Bum, [1934] 
1 K. B. 109. 


918. Add. Annotation : — Refd. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt (1932), 96 J. P. 159. 


before the date of the demise. — 
Sriscjhandra Nancy v. Baijnath 
Jugal Kishore (1934), G2 I. L. R. 
Ind. App. 40, P. C.— INTO. 

so. Damage to adjoining owner A — 
Oil drilling co. held liable for damage 
to adjoining land due to breaking away 
of rotary mud. — M cWilliamw v. Oar- 
leton Royalties, Ltd.. f 1938] 3 

D. L. R. 793.- — CAN. 

PART XI. SECT. 3, SUB-SECT. 3— B. 
(a) i. 

r I. Tributers 1 agreement — 

Validity .] — Appits. were the lessees of 
a gold mine in Western Australia. 
Resps. were tributers of the mine 
under tribute agreements mado with 
appits.' on May 16, 1930, & approved 
& registered by the warden. Reaps, 
instituted proceedings in the warden’s 
Ct. in 1933, claiming in substance an 
account of all sums due to them from 
appits. under the tribute agreement. 
Appits., In their defence, contended 
that by an agreement of Mar. 18, 
1932, the parties had agreed that 
appits. should pay to resps. for the gold 
delivered by them to appits. certain 
sums other than those stipulated for 
by the tribute agreements, & on 
making such payments should be 
released & discharged from their lia- 
bility to make the payments agreed to 
be made In the trlbnte agreements, 
that they had made such payments 8c 
that the sums were received in full 
settlement of all claims. Resps. in 
reply maintained that the agreement 
of Mar. 18, 1932, was illegal & void as 
being contrary to the Mining Acts, 
1904-28, s. 152: — Held: the Mining 
Act was intended to protect tributers 
in respect of their own contracts, & to 
interfere with their liberty of contract 
in their own interests, & its terms were 
plainly obligatory. The agreement 
was invalid, both as to past & future 
payments. — Lake View & Star, Ltd. 
v. Cominelli, (1937) A. C. 653 ; fl 937 J 
2 All E. R. 285 ; 106 L. J. P. C. 87 ; 
157 L. T. 123 ; 53 T. L. R. 466 ; 81 
Sol. Jo. 293, P. C.— AUS. 

PART XI. SECT. 4, SUB-SECT. 2.— A. 

k i. .1 — A covenant by the 

“ leasee ” in an assignment of a lease of 
petroleum St natural gas rights that be 
would “ commence actional drilling 
operations " not later than a certain 
date : — Held : to have been compiled 
with where before that date the 
“ lessee ” had obtained a lease of the 
surface rights, dug a cellar 8c cribbed 
Sc completed it with a runaway, made 
contracts for the erection of a derrick, 
placed some of the equipment on the 
ground & let the drilling contract. Sc 


had from that date on shown a bond 
fide, intention to proceod with diligence 
towards the completion of a well. 
The word “ actional ** was held not to 
add anything material to the words 
** drilling operations,” although, in the 
absence of evidence as to its presence 
in the agreement, the ct. had no right 
to And that it was a clerical mistake or 
typographical error. — Risvold & Mal- 
lory v. Soott & Granville Oils, 
Ltd., 0938] 1 W. W. R. 682 ; 2 

D. L. R. 238.— CAN. 


PARI XI. SECT. 6. SUB-SECT. 2. 

d i. Fine in lieu of forfeiture ..] — A 
warden of mines having recommended 
the forfeiture of a mineral lease on 
account of default, without reasonable 
cause, in compliance with the covenant 
with regard to the expenditure of 
money, the Mining Board imposed a 
fine of £200 in lieu of forfeiture. — 
Hill v. The Tasmanian Metals 
Extraction Co., Ltd. (1925), Tas. 
L. R. 38.— AUS. 

sk. Proceedings for recovery. ]— 
Apcts., who were the original lessees 
from tho Crown of the petroleum &c 
natural gas rights in certain lauds, sub- 
deraisod said lands to resp. for the 
purpose of drilling & operating for 
petroleum 8c natural gas. The Crown 
had given a grazing least; of tho lands, 
& resp. made the necessary arrange- 
ment with the lessee under said lease 
for the use of the surface of the land, &, 
after obtaining a permit to drill, moved 
a small drilling rig onto the land. 
Apcts. alleging that resp. had not com- 
plied with its obligations under the 
lease as to the commencement of drill- 
ing operations by a certain date, 
posted on said lands notices of re- 
entry & forfeiture. Resp. ignored the 
notice, & apcts. began proceedings by 
originating notice -under Rules 429 
et seq., wherein they prayed for an 
order directing that they recover 
possession of tho re-demised lands & 
that the order might be enforced by a 
writ of possession : — Held : since pro- 
ceedings under rule 432 (a) are confined 
to the recovery of possession of land 
8c apcts. had never had possession, the 
application must be dismissed. — 
Stoceford & Jackson v. Wlllow 
Creek Holding Co., Ltd., [1938] 3 
W. W. R. 260 ; 4 D. L. R. 792 ; 8 
F. L. J. (Can.) 163.— CAN. 


PART XI. SECT. 7. 

t 1. .1 — Be McGregor, [19271 2 

D. L. R. 588 ; 59 N. S. R. 231.— CAJN. 

am. By impouiWUv of performance — 
What amounts to.] — Firth v. Hal- 
loran (1926), 38 0. L. R. 261.— AUS. 
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PART XII. SECT. 1, SUB-SECT. 2. 

d 1. Assignment.] — Shaw v. 

Robinson (1910), 8 E. L. R. 657. — 
CAN. 

PART XII. SECT. 2, SUB-SECT. 3. 

■a. Licence, to bore for oil — Royalties 
payable under- -Whet tier recoverable. 1— 
Pltf. sought, to recover from delta, 
under a certain deed granting oil- 
boring rights a sum reserved by the 
deed by way (if rental in the following 
terms : “ Provided further that If after 
tho expiration of the said first 5 years 
as aforesaid the oo., the predecessor in 
title of present defts., shall oommenoe 
& regularly & punctually continue to 
pay to the grantors, tho predecessors 
in title of pltf., for & In respect of the 
said lands mentioned in the said 
schedule by equal monthly payments 
at the rate of . . . then this grant or 
licence shall remain in full force & 
effect ” : — Held : the deed amounted 
merely to a q ualifled grant of tho rights 
conferred, dependingfor Its continuance 
on defts. regularly paying the rentals 
or royalties therein specified, & 
implied no covenant by defts. to keep 
up such payments, which were accord- 
ingly not recoverable.— B loomfiki d 
v. Lysnar, [1928] N. Z. L. R. 285.— 
N.Z. 


PART XIII. SECT. 1, SUB-SECT. 2.— A. 

■b. Bight of tenant against landlord — 
Landlord proprietor of underground 
worlcings causing subsuienre .] — In an 
action of damages for personal injuries 
brought by a woman against a colliery 
oo., tho pursuer averred that, while 
residing in a house belonging to 
defenders of which her son was tenant, 
she was injured by tho fall of a ceiling, 
duo to the fact that, unknown in the 
pursuer 8c the other rosidorits In the 
bouse, defenders were working their 
coal seams beneath the house. She 
further averred that It was the duty of 
defenders, In working these seams, to 
avoid any operation which might 
render the house unsafe for any of its 
occupants, 8c that, In breach of this 
duty, they had proceeded with their 
operations, although aware that she 
was living in the house Sc that Its 
stability was being imperilled : — Held : 
although defenders were under , no 
obligations to pursuer qua landlords of 
the house, her averments set forth a 
relevant case of negligence towards 
her on their part Qua proprietors of 
the underground workings* which, if 
established, would entitle her to 
damages. — M'Cormick r. Fife Coal 
Oo., [1931] S. C. 19. — BOOT. - 
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022a. Order of Railway & Canal Commission.] — 

(1) A mining co., for the proper working of its 
mines, obtained an order from the Railway 
<fc Canal Commission under Mines (Working 
Facilities & Support) Act, 1923 (c. 20), 
& the Mining Industry Act, 1926 (c. 28), 
granting it facilities to work the coal under 
land adjoining its mines upon the terms & 
conditions therein stated. One of the para- 
graphs in the order was in these terms : 
“ Every dispute concerning any matter or 
thing whatsoever arising out of this Order 
shall be referred to the Commission.” The 
owners of the land brought an action for 
injury done to their property by a sub- 
sidence which took place subsequent to the 
date of the order. The co. took the pre- 
liminary objection that the action was not 
maintainable, & that the questions in dispute 
were wholly questions to be determined by 
the Commission, <fc not by the High Ct. : — 
Held : the Railway & Canal Commission had 
no jurisdiction enabling it to oust the juris- 
diction of the High Ct., but the effect of an 
order paade by that Commission, under the 
above-mentioned Acts, may be to make not 
actionable an act or acts which apart from 
the order would have been tortious &, in this 
way, to deprive a pltf. of a cause of action 
which he would otherwise have had, or it may 
affect the relief to which pltf. would otherwise 
have been entitled. 

(2) A mining co., for the proper working of 
its mines & having made an application to 
the Railway & Canal Commission for an 
order, under the above-mentioned Acts, 

' giving it facilities to work minerals under 
adjoining land together with ancillary rights 
of working including that of lotting down the 
surface on payment of compensation, com- 
mitted a trespass by working under adjoining 
property before the order was granted but 
after the application was filed. An action 
was brought by the owners of the adjoining 
land for damages for trespass for working 
the coal without an order of the Commission 
so to do : — Held : in the circumstances, the 
trespass was not wilful & pltfs. were entitled 
only to reasonable damages & not to penal 
damages, the co. being allowed all expenses 
of hewing & raising. — Townend v. Askern 
Coal & Iron Co., [1934] Ch. 403 ; 103 L. J. 
Ch. 201 ; 151 L. T. 190 ; 60 T. L. R. 200 ; 
78 Sol. Jo. 103. 

923. Add. Annotation : — Consd. Newcastle-under- 
Lyme Borough Council v. Wolstanton, Ltd. & 
Duchy of Lancaster, [1939] 3 All E. R. 597. 


933. Add. Annotation : — Refd. I. R. Comrs. v. 
New Sharlston Collieries Co., [1937] 1 K. B. 
583. 

934. Add. Annotations: — Consd. Warwickshire Coal 
Co. v. Coventry Corpn., [1934] Ch. 488; 
Watk-upon-Dearne Urban District Council 
v. Brown & Co., [1936] Ch. 172. 

940. Add. Annotations: — Consd. Warwickshire Coal 
Co. v. Coventry Corpn., [1934] Ch. 488. 
Refd. Wath-upon-Dearne Urban District 
Council v. Brown & Co., [1936] Ch. 172. 

942. Add. Annotation : — As to (2) Overd. War- 
wickshire Coal Co. v. Coventry Corpn., [1934] 
Ch. 488. 

943. Add. Annotation : — Consd. Warwickshire Coal 
Co. v. Coventry Corpn., [1934] Ch. 488. 

944 a. Reservation of mines & minerals on 

sale of land under Land Tax Redemption Act, 
1802 (c. 116 ) — “ Proper & necessary powers 
of working.**] — In 1804 land in the city of 
Coventry was sold by a bishop in exercise of 
the power conferred by this Act, & in 1903 
a lease of the mines & minerals under the 
land for the term of ninety-nine years was 
* granted by his successors in title. The 
question arose whether the lessees of the 
mines & minerals were entitled to work & 
get them in such a manner as to damage & 
let down the surface of the land & the 
erections thereon : — Held : the reservation 
of the mines & minerals together with all 
proper & necessary powers for opening & 
working the same, did not reserve either 
expressly or by necessary implication the 
right to work the mines & minerals so as to 
let down the surface. As it was not known at 
the date of the Act & the conveyance, as it 
was at the present time, that the mines & 
minerals could not be worked safely & with 
commercial efficiency without letting down 
the surface of the land, there was, in the 
absence of express words, nothing to affect 
the ordinary presumption that the land when 
conveyed was conveyed with the common 
right to support. — Warwickshire Coal Co., 
Ltd. v. Coventry Corpn., [1934] Ch. 488 ; 
103 L. J. Ch. 269 ; 151 L. T. 181 ; 78 Sol. Jo. 
330, C. A. 

Annotation : — Refd. Wath-upon-Dearne Urban Distriot 
Council v. Brown & Co. [1936] Ch. 172. 

946. Add. Annotation : — As to (1) Consd. Warwick- 
shire Coal Co. v. Coventry Corpn., [1934] Ch. 
488. 

947. Add. Annotations: — Consd. Warwickshire Coal 
Co. v. Coventry Corpn., [1934] Ch. 488. 


PART XIII. SECT. 1, SUB-SECT. 3.— 
C. (a). 

930 i. When right to let down surface 
implied. ] — A mining lease purported to 
confer upon the Colliery Co. a right to 
mine, excavate & remove all coal that 
lay under the Surface of the land, & 
made reference *to tbo removal of the 
whole of the coal, including the ulti- 
mate removal of the pillars, walls, & 
ranges, which In the earlier stages of 
the operation are to support the sur- 
face. In addition the following clause 
was Included In the lease : * r 5. The 

lessor shall have the full & absolute 
right subject as aforesaid to the use of 
the surface of all land horeby demised 
& the lessee co. Bhall not interfere with 
or damage the surface of any of the 
said land exoept so far as such inter- 
ference or damage may be unavoidably 


occasioned by tho working of the 
demised mines in accordance with the 
provisions of these presents." In 
answer to a question of law argued 
before trial : — Held : the mining lease 
carriod with it & conferred upon the 
Colliery Oo. the right to let down the 
surface of tho land in so far as such 
letting down may be unavoidably 
occasioned by the working of the 
demised mines in accordance with the 
provisions of the mining lease ; & the 
Colliery Co. was not bound to abstain 
from removing any part of the coal 
In order to avoid or reduce such lotting 
down ; to this extent the rights of the 
Colliery Co. under the mining lease 
were inconsistent with the full con- 
tinuance of the natural right of sup- 

E ort. — W ard r. Pukemiro Land Co., 
iTd., & Pukemiro Collieries, Ltd , 
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[1936] N. Z. L. R. s. 9 ; G. L. R . 94 
12 N. Z. L. J. 6. — N. Z. 

PART XIII. SECT 3, SUB-SE6T. 2.— 
A. 

sg. Right of entry — Grant of rights of 
lessee.] — On an application under the 
regulations of the Department of Lands 
& Mines for an order giving appet. a 
right of entry on the surface of a oertain 
parcel of land for the purpose of drilling 
an oil well, & a right of way thereto, 
appet. having acquired title to the gas 
& petroleum rights under said land : — 
Held : under all the circumstances, 
appet. should not be given an absolute 
title to the land required but merely 
the rights of a lessee, the compensation 
being payable in the form of an annual 
rent. — Re Okalta Oils, Ltd., f 19371 
iW.W.R. 489. — CAN. 
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Retd. Newcastle-under-Lyme Borough 
Council v. Wolstanton, Ltd. & Duchy of 
Lancaster, [1939] 3 All E. R. 597. 

954. Add. Annotation ; — Consd. Warwickshire Coal 
Co. v . Coventry Corpn., [1934] Ch. 488. 

962a. Whether custom reasonable.] — In a defence 
to an action for an injunction to restrain 
defts. from so working their mines as to let 
down the surface, <fc thus damage pltfs.’ 
property, defts. pleaded, inter alia, both a 
custom & a right by prescription to work 
their mines so as to let down the surface 
without making compensation : — Held : fol- 
lowing Hilton v. Granville {Lord), such a 
custom or prescriptive right was unreason- 
able & invalid. That decision, being one 
affecting property rights, & having stood for 
over ninety years, ought not to be dis- 
turbed. — Newcastle-under-Lyme Bor- 

ough Council v. Wolstanton, Ltd., & 
Duchy of Lancaster, [1939] 3 All E. R. 
597 ; 55 T. L. R. 965 ; 83 Sol. Jo. 639, C. A. 

963. Add. Annotation : — Consd. Newcastle-under- 
Lyme Borough Council v. Wolstanton, Ltd., 
& Duchy of Lancaster, [1939] 3 All E. R. 190. 

967. Add. Annotation : — Consd. Newcastle-under- 
Lyme Borough Council v. Wolstanton, Ltd., 
& Duchy of Lancaster, [1939] 3 All E. R. 
190. 

967a. .] — Appcts. applied for an order 

that they might search for & get iron ore 
over a large area, which was very little 
proved, & under some parts of which there 
might be no ore. The surface owners asked 
that they might receive compensation, not as 
& when damage was done by letting down the 
surface, but in respect of the apprehension 
that the surface might be so let down : — 
Held : compensation could not bo awarded 
until the surface was actually let down, & the 
principle applied to damages in Backhouse v. 
Bonomi (1861), 9 H. L. Cas. 503 ; 17 Digest 
90, 78, applies to a grant of compensation. — 
Re Beckermet Minino Co., Ltd.’s Applica- 
tion, [1938] 1 All E. R. 389 ; 54 T. L. R. 
377 ; 82 Sol. Jo. 317. 

976a. Plaintiff formerly tenant — Whether 

damages for subsidence while tenant recover- 
able.] — S., a yearly tenant of a certain farm, 
subsequently purchased the fee simple of the 
surface of the land. The underlying minerals 
had been reserved to the original owners by 
a previous conveyance, .together with the 
right to work the same, but there was a 
proviso in that conveyance granting reason- 
able compensation to the surface owner for 
damage caused to the surface by the working 
of the minerals. This proviso constituted a 
covenant between the parties running with 
the land. The conveyance to S. was subject 
to this reservation of the underlying minerals, 
& S. accordingly obtained the benefit of the 
covenant. The minerals had been worked 
for some time both before <fe after the sale 
to 8., & damage had been caused to the sur- 
face thereby. In an action by S. claiming 
compensation for damage caused to the 
surface by the working of the underlying 
minerals both before & after the conveyance 
to him, it was admitted that compensation 
for damage caused after the date of the con- 
veyance was recoverable by him : — Held : 
he was not enl itled in the absence of an ex- 


press assignment to recover under the covenant 
any compensation for damage which had 
accrued before the conveyance to him of 
the surface. — Snowdon v. Ecclesiastical 
Comrs. for England, [1935] Ch. 181 ; 104 
L. J. Ch. 153 ; 152 L. T. 417 ; 78 Sol. Jo. 
820. 

982 .Add. Annotation : — Refd. I. R. Comrs. v. 
New Sharlston Collieries Co., [1937] 1 K. B. 

583. 

992. Add. Annotation : — Consd. Re Wilson Syndi 
cate Conveyance, Wilson v. Shorrock, [19381 
3 All E. It. 599. 

1002a. Express reservation of underground 

working.] — In a conveyance of 1923, there 
was a reservation to the vendors & their 
assigns of “ all clay, lignite, umber, mines & 
minerals of every description . . . together 
with all necessary powers, rights & ease- 
ments for searching for, winning, working & 
carrying away the same by underground 
working,” with a provision for compensation 
for subsidence & damage to tlio surface or 
buildings. Pllf. was an assignee of the 
vendors, & claimed the right to make borings 
& sink shafts & otherwise to use the surface 
for the purpose of winning & carrying away 
the minerals: — Held : (1) upon the con- 

struction of the conveyance of 1923, the right 
to work the minerals was restricted to under- 
ground working ; (2) the express power being 
restrictive of the implied common law power, 
the intention of the parlies must have been 
that the vendors were restricted to the rights 
of working expressly reserved . — Re Wilson 
Syndicate Conveyance. Wilson v. Shor- 
rock, [1938] 3 All E. R. 599 ; 82 Sol. Jo. 
644. 

1007. Add. Annotation : — As to (1) Consd. War- 
wickshire Coal Co. v. Coventry Corpn., 
[1934] Ch. 488. 

1021. Add. Annotation :■ — As to (1) Refd. Wiiliams- 
Ellis v. Cobb, [1935] 1 K. B. 310. 

1023. Add. Annotation: — Refd. Williams-Ellis v. 
Cobb, [1935] 1 K. B. 310. 

1054. Add. Annotation : — Refd. Bartlett v. Totten- 
ham, [1932] 1 Ch. 114. 

1065. Add. Annotation : — Refd. Bartlett v. Totten- 
ham, [1932] 1 Ch. 114. 

1067. Add. Annotation : — Refd. Pontardawe Rural 
Council v. Moore-Gwyn, [1929] 1 Ch. 656. 

1071. Add. Annotations : — As to (2) Consd. St. 
Anne’s Well Brewery Co. r. Roberts (1928), 
140 L. T. 1. As to (3) Refd. Bartlett v. 
Tottenham, [1932] 3 Ch. 114 ; Wilkins v. 
Leighton, [1932] W. N. 68. 

1072a. Agreement to pump water from tunnel 
Cesser of control over tunnel. J — In 1886 defts. 
arranged with the S. L. Co. as a miner-like 
operation for the constioiction at their expense 
of a tunnel in land belonging to neighbouring 
mineowners to carry water from the disused 
R. area through the mines in the S. L. land 
to a pumping pit on defts.’ land from which 
under successive agreements between defts. 
& the S. L. Co., the water was pumped to the 
surface. From 1916 onwards defts. ceased 
to have any control of the tunnel or the water 
flowing through it. & after their agreement 
with the S. L. Co. had terminated & the part 
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of their mines affected had been worked out 
they ceased to pump the water collecting at 
the pumping pit, which consisted of the water 
passing through the tunnel A water flowing 
naturally as the result of mining operations 
from the S. L. A defts.’ mines into the pit. 
The result was that this water was headed 
back into the S. L. area A escaped from there 
into the adjoining mines of pltfs. A flooded 
them. In an action by pltfs. against defts. 
for damages it was admitted that their claim 
must be limited to injury caused by water 
flowing through the tunnel & so on to their 
land : — Held : as defts. had no control of 
the water flowing through the tunnel, they 
were under no liability for failing to take any 
steps to prevent its flowing into pltfs.’ mines 
A flooding them. — Westhou ghton Coal A 
Cannel Co., Ltd. v. Wigan Coal Corpn., 


Ltd., [1939j Ch. 800 ; [1939] 3 All E. R. 
579 ; 161 L. T. 126 ; 66 T. L. R. 962 ; 83 
Sol. Jo. 604, C. A. 

1077. Add. Annotation : — Refd. Conquer v. Boot* 
[1928] 2 K. B. 338. 

1086. Add. Annotation : — Refd. Bartlett v. Totten- 
ham, [1932] 1 Ch. 114. 

1089. Add. Annotations : — Dlstd. St. Anne’s Well 
Brewery Co. v. Roberts (1928), 140 L. T. 1. 
Consd. Pontardawe Rural District Council 
v. Moore-Gwyn, [1929] 1 Ch. 658. Distd. 
Pardon v . Harcourt-Rivington (1932), 48 
T. L. R. 215 ; Wilkins «. Leighton (1932), 
76 Sol. Jo. 232. Apld. A.-G. v. Corke (1932), 
48 T. L. R. 650. Refd. Glanville v. Sutton 
(1927), 44 T. L. R. 98 ; G. W. Ry. v . S.S. 
Mostyn, [1928] A. C. 57 ; Bartlett v. Totten- 
ham, [1932] 1 Ch. 114. 


Part XIV. — Statutory 

1100a. Commencement of hours.] — Pltf. was em- 
ployed as a miner in defts.’ coal mine. His 
shift started at 6 a.m. A it was his duty to 

P resent himself by that time at the pit- 
ead ready to be taken down. On Sept. 22, 
938, he arrived at the colliery at about 
5.35 a.m. He then had to ch. nge his clothes, 
fill his water bottle, get his safety lamp A 
have it tested. He arrived at the pit-head 
shortly before the close of the winding period, 
but owing to the crowd of other men, he was 
not able to get into the cage before the last 
cage went down at about 5.57 £ a.m. Defts. 
claimed that he was an absentee A refused 
to pay him any wages in respect of that day. 
Thereupon, the present action was brought 
claiming one day’s wages. Defts. contended 
that it was pltf.’s duty to present himself 
for work at such a time that he could be taken 
down in time to start bis work by 6 a.m., 
irrespective of any other men who might also 
be waiting to be taken down : — Held : 
(1) pltf.’s duty was to present himself at the 
colliery at such a time as would enable him, 
having completed the necessary preliminaries, 
to be taken down in time, provided that the 
employers carried out their part of the con- 
tract, A this duty he had fulfilled ; (2) defts. 
were under a duty to make some reasonable 
arrangement to enable pltf. to be taken down 
within the prescribed time. This they had 
failed to do, although he was present within 
the time tliat they had notified him that he 
. must be present ; (3) it was not possible to 
read into the contract of employment any 
term to the effect that it was the duty of the 
men as a whole to spread their arrivals more 
or less evenly over the whole winding period. 
— Babsry v. Doncaster Amalgamated 
Collieries , Ltd., [1939] 8 All E. li. 988 ; 83 
Sol. Jo; 781, C. A. 

1104. Add. Annotation: — As to (2) Refd. Gatton 
v. Ashwell A Nesbit, [1928] Ch. 484. 

1108a. Wages agreement — Decision of chairman of 
conciliation board — Whether award.] — By a 


Regulation of Mines. 

, Conciliation Board agreement provision was 
made for the payment of a subsistence allow- 
ance to low-paid colliery workers in South 
Wales, &, the parties having failed to agree 
as to the amount & conditions of payment, 
the matter came before the independent 
chairman of the board, & he gave a- decision. 
The parties failed to agree as to the inter- 
pretation of the decision, & representative 
workmen then brought an action against 
representative employers for declarations, 

(a) that on the true construction of the 
decision the subsistence allowance ought to 
be calculated for each shift separately, A 

(b) as to the method of reckoning overtime 
for the purpose of calculating subsistence 
allowance. The judge in chambers, on the 
grounds that the wages agreement incor- 

to a submission to arbitration, A that the 
chairman’s decisions were awards, made an 
order that the action be adjourned A that the 
awards be remitted to the chairman to deal 
with the two questions raised by the plead- 
ings. The Ct. of Appeal set aside the order 
of the judge A granted the declarations 
claimed : — Held : the chairman had decided 
both questions in favour of pltfs. A they were 
entitled to the declarations claimed — Cardiff 
Collieries, Ltd. v. Meredith (1929), 45 
T. L. R. 321, H. L. ; affg . S. C. sub nom. 
Charles v. Cardiff Collieries, Ltd. (1928), 
44 T. L. R. 448, C. A. 

1107. Add. Annotation: — As to (1) Consd. Mat- 
thews v. Amalgamated Anthracite Collieries, 
Ltd. (1936), 62 T. L. R. 23. 

1108. Add. Annotation: — to (1) Consd. Mat- 
thews v. Amalgamated Anthracite Collieries, 
Ltd. (1936), 62 T. L. R. 23. 

1110. Add. Annotation : — Refd. Be Midland (Amal- 
gamated) District (Coal Mines) Scheme, 1930, 
Holliday (Robert) A Sons, Ltd. v. Executive 
Board (1934), 162 L. T. 212. 

1116a. Agreement tor payment on large coal 
gotten — Small coal necessarily produced.] — 


PART XIV. SECT. 1* SUB-SECT. 2.— B. 
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v. Dominion Coal Co. (1987), 41 




Applt., a collier, was employed on terms 
embodied in a Conciliation Board Agreement 
dated Feb. 9, 1931, which provided that 
“ the mineral to be gotten is clean large coal 
only as hereinafter described,” & that his 
wages were to be paid on the weight of the 
large coal gotten by him. The rate of wages 
payable to him was contained in a price list. 
In the process of mining coal the collier 
had of necessity to produce a certain amount 
of small coal in the course of mining large coal. 
He contended that the agreement was illegal 
as being in contravention of Coal Mines 
Regulation Act, 1887 (c. 58), s. 12, which 
stated that “ where the amount of wages paid 
to any of the persons employed in a mine 
depends on the amount of mineral gotten by 
them, those persons shall be paid according to 
the actual weight gotten by them,” & he 
claimed to be paid on a contract basis which 
included payment for small coal : — Held : 
his wages were to be calculated on a quantum 
meruit basis on the weight of both the large & 
small coal gotten by him. — Matthews v. 
Amalgamated Anthracite Collieries, Ltd. 
(1935), 62 T. L. R. 23 ; 79 Sol. Jo. 795, H. L. 

1117. Add. Annotation : — Refd. Re Midland (Amal- 
gamated) District (Coal Mines) Scheme, 
1930, Mitchell Main Colliery Co. v. Executive 
Board, [1934] Ch. 712. 

1117a. Validity — Failure to give notice to 

all persons entitled to appoint.] — (1) A check- 
weigher in a mine appointed by a majority, 
ascertained by ballot, of the persons employed 
in the mine, & paid according to the mineral 
gotten, & acting as such checkweigher, is 
entitled to payment of a proportionate part 
of his wages from all persons so employed 
& paid, & it is no defence to such claim 
against any one of these persons that another 
checkweigher has been appointed, during 
the material period, by ballot, but not by a 
majority as aforesaid, to act as checkweigher 
on his behalf. 

(2) A notice convening a meeting to 
appoint a checkweigher addressed to a part 
of those entitled to appoint is bad, <fc the 
appointment of a person chosen by the 
subsequent meeting is invalid. — Bell v. 
Bennett, [1928] 2 K. B. 200 ; 97 L. J. K. B. 
713 ; 139 L. T. 70 ; 92 J. P. 100 ; 44 T. L. R 
424 ; 72 Sol. Jo. 284 ; 20 L. G. R. 249, D. C.* 

1119a. Dismissal — Whether available for re-elec- 
tion.] — Pltf., a checkweigher duly appointed 
under Coal Mines Regulation Act, 1872 
(c. 70), s. 18, received a fortnight’s notice to 
quit his employment from the men employed 
in the mine. Before the notice expired, the 
men held a fresh election, at which pltf. 
(with others) presented himself as a candidate, 

& was again appointed : — Held : the true 
construction of sect. 18 was to limit the class 
of persons from whom the men might appoint 
a checkweigher to persons employed in the 
mine by the mine-owner ; pltf. ceased to 
have any employment under the mine- 
owner when he was first appointed check- 
weigher by the men ; & therefore his 

second appointment was invalid. — Hopkin- 
son v . Cahnt (1885), 14 Q. B. D. 592 ; 54 
L. J. Q. B. 284 ; 49 J. P. 550 ; 33 W. R. 522 ; 

1 T. L. R. 345. 

Annotation : — Cocsd. Uns worth v. Pease ft Partners , Ltd., 
[1937] 2AUB.H. 817. 

229 


Vol. XXXIV.— Mines. Oases 1116a— 1129a. 

1120a. Who entitled to reoover — Co-existence of 
majority & minority oheckweighen.] — Bell 
v. Bennett, No. 1117a, ante. 

1123. Add. Annotation : — Refd. Hampton v . West 
Cannock Colliery Co. (1932), 90 J. P. 197. 

1124. Add. Annotation : — Consd. Hampton v. West 
Cannock Colliery Co. (1932), 90 J. P. 197. 

1126. Add. Annotation : — Refd. Hampton v. Wefet 
Cannock Colliery Co. (1932), 90 J. P. 197. 

1126a. Act need not be unlawful.] — A 

checkweigher at a certain pit was also 
secretary of the local branch of the miners’ 
union of which the men employed at that pit 
were members. It had been the custom of 
the district to work a short shift on a 
Saturday. The colliery gave notice that a 
full shift would in future be worked at that 
pit on a Saturday instead of a short shift. 
The checkweigher tried to persuade the 
managers of the colliery to work only a short 
shift on Saturdays. On the Friday he 
chalked on the pavements in the neighbour- 
hood of the colliery words to the effect that 
the workmen at that pit had decided at a 
mass meeting not to work on Saturday unless 
a short shift should be worked. On Saturday 
a number of miners assembled at the pit in 
their pit clothes with their water bottles filled 
ft day’s food. After the checkweigher had 
been told by the manager that the mine 
would work a full shift instead of a short shift, 
he went to the men & said : “ It’s a full shift. 
Come on, lads,” & walked away, & the men 
did the same & did not work that day r — 
Held : there was evidence upon which the 
justices were entitled to come to the con- 
clusion that the checkweigher had interfered 
with the management of the mine contrary 
to Coal Mines Regulation Act, 1887 (c. 68), 
s. 13, & to make an order removing him from 
his office of checkweigher. 

Per Avory, J. It was sufficient that the 
act of the checkweigher did in fact interfere 
with the management of the mine. It was 
not necessary that the act should be unlawful 
either as being in breach of some statute or 
unlawful according to the common law. — 
Hampton v. West Cannock Colliery Co., 
XyrD., [1932] 2 K. B. 293 ; 101 L. J. K. B. 
300 ; 147 L. T. 70 ; 90 J. P. 197 ; 48 T. L. R. 
387 ; 30 L. G. R. 267 ; 29 Cox, C. 0. 458. 

1129a. — — - Rate applicable.] — Pltf,, a workman 
employed underground in a coal mine, 
brought an action in the county ct. to recover 
wages at the minimum rate settled under 
Coal Mines (Minimum Wage) Act, 1912. 
The rate of wages applicable to his case was 
in dispute, but it was not contended that 
pltf. was a person excluded by the district 
rules from the operation of the minimum 
wage provision or that he had forfeited the 
right to wages at the minimum rate. The 
judge of the county ct. stayed the proceedings 
pending the determination of the rate of 
wages applicable to pltf. by the special 
tribunal established by the district rules : — 
Held : the rate of wages applicable to pltf. 
was a matter which the judge of the county 
ct. ought to have decided, & it was not a 
question which the special tribunal was 
competent to decide. — McCarthy v. Penri- 
kyber Navigation Colliery Co., Ltd., 
[1939] 1 K. B. 1 ; [1937] 4 All E. R. 597 ; 
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107 L. J. K. B. 249 ; 158 L. T. 137 ; 54 
T. L. K. 187 j 81 Sol. Jo. 1040, 0. A. 

1132. Add. Annotation : — Consd. Pockney v. 
Atkinson, [1930] 1 K. B. 197. 

1183. Add . Annotation : — Generally, Reid. Pockney 
v. Atkinson (1929), 45 T. L. R. 039. 

1137. Add. Annotation : — Generally , Consd. Mc- 

^ Carthy v. Penrikyber Navigation Colliery Co., 
[1937] 4 All E. R. 597. 

1148a. Failure to provide safe system of 

working.] — The provision of a safe system of 
working in a mine is an obligation of the 
owner, who, if he appoints an agent to per- 
form it, remains vicariously responsible for 
the agent’s negligence. An agent in per- 
forming the owner’s duty of providing a safe 
system of working in the mine is not engaged 
in common employment with an ordinary 
workman in the mine ; he is performing the 
duty of the owner, not the duty of an 
employee, & consequently the defence of 
common employment is not available to the 
mine owner, where injury has been caused to 
a workman through the negligence of the 
agent. — W ilsons & Clyde Coal Co., Ltd. v. 
English, [1938] A. C. 57 ; [1937] 3 All E. R. 
028 ; 100 L. J. P. C. 117 ; 157 L. T. 406 ; 53 
T. L. R. 944 ; 81 Sol. Jo. 700, H. L. 

Annotation e : — Reid. Fowler v. Yorkshire Electric Power Co., 
111)31)] 1 All E. R. 407 ; Naismlth v. London Film Pro- 
ductions, Ltd., [1939] X All E. K. 79 4 ; The Napier Star 

B , 161 L. T. 285 ; Paine v. Colne Valley Electricity 
Y Co., [1938] 4 All E. R. 803 ; Radcliffe v. Ribblo 
Motor Services, Ltd., [1939] A. C. 215. 

1166. Add. Annotations : — Refd. Lochgelly Iron & 

. Coal Co. v. M‘Mullan, [1934] A. C. 1 ; Wilsons & 
Clyde Coal Co. v. English, [1937] 3 All E. R. 628. 

1108. Add. Annotations : — Consd. Rudd v. Elder 
Dempster & Co., [1933] 1 K. B. 600 ; Loch- 
gelly Iron & Coal Co. v. M'Mullan, [1934] 
A. C. 1. 

1170. Add. Annotations : — Aa to (2) Consd. Rudd 
v. Elder Dempster & Co., [1933] 1 K. B. 500. 
Aa to (3) Consd. Lochgelly Iron & Coal Co. v. 
M’Mullan, [1934] A. C. 1. 

1178. Add. Annotations : — Consd. Rudd v. Elder 
Dempster Sc Co., [1933] 1 K. B. 660 ; Wheeler 
v. New Merton Board Mills, Ltd. (1933), 148 
L. T. 549 ; Lochgelly Iron & Coal Co. v. 
M‘Mullan, [1934] A. C. 1. Refd. Wheeler v. 
New Merton Board Mills, Ltd., [1933] 2 
K. B. 609. 

1173a. Liability of manager — Provision of refuge 
holes — Proceedings without consent.] — A 


manager was charged with omitting to 
rovide refuge holes of the character required 
y Coal Mines Act, 1911 (c. 50), s. 44. The 
actual duty of providing them fell on others, 
but under sect. 75 the manager also was 
personally liable. By the same sect, he 
escaped responsibility if he proved that he 
had taken all reasonable means of enforcing 
( inter alia) the provisions of sect. 44. This 
applt. failed to prove : — Held : the omission 
to provide such holes was not an offence 
committed personally by the manager within 
sect. 102 (5) of the Act, & consequently the 
justices had no jurisdiction to entertain a 
prosecution by the resp., who was not an 
inspector nor acting with the consent in 
writing of the Secretary of State. — Davies 
v. May, [1937] 2 K. B. 200 ; [1937] 2 All E. R. 
582 ; 100 L. J. K. B. 520 ; 157 L. T. 143 ; 
101 J. P. 250 ; 53 T. L. R. 050 ; 81 Sol. Jo. 
529 ; 35 L. G. R. 237. 

1173b. Avoidance of breach of duty not practicable. 

— In applts.’ coal mine was a machine which 
when in motion should by virtue of Coal 
. Mines Act, 1911 (c. 50), s. 55, be kept securely 
, fenced. The machine was not working 
properly & the engineer made certain adjust- 
ments, & having done $o he set the machine 
in motion, Sc in order to test its running he 
removed the guard, as, without doing this, 
he could not observe , its working. While 
the guard was off, resp., a workman in the 
mine, in passing it, slipped, & his hand wns 
caught in the unprotected gearing & was 
injured. To an action claiming damages ia 
respect of this injury applts. pleaded that 
they were exempted from liability by virtue 
of Coal Mines Act, 1911 (c. 50), s. 102 (8), 
inasmuch as it “ was not reasonably practic- 
able to avoid or prevent the breach ” of the 
statutory obligation to keep the machine 
securely fenced, inasmuch as it was essential 
at the material time to have the guard off the 
machine : — Held : as it was not reasonably 
practicable to keep the gearing securely 
fenced when it had to bo observed while being 
tested, & as it would have been impossible 
to have observed its working if it had been 
protected by the guard, applts. were entitled 
to the protection from liability given by 
sect. 102 (8) of the Act. — Coltness Iron Co., 
Ltd. v. Sharp, [1938] A. C. 90 ; [1937] 3 
All E. R. 593 ; 106 L. J. P. C. 142 ; 157 
L. T. 394 ; 53 T. L. R. 978, H. L. 

Annotation .—Reid. Caswell v. Powell Duffryn Associated 
Collieries, Ltd., [1939] 3 All E. R. 722. 


PART XIV. SECT. 1, SUB-SECT. 9.— A. 

1153 I. Otvncr or apent.] — Held • 

(1) the provision of a safe system of 
working 1 in a ooal mine was a duty 
incumbent on the owners, 8c they could 
not escape liability tor an accident to a 
miner due to an unsafe system of work- 
ing on the ground that they had 
entrusted tho management of the mine, 
including the provision of the Byatem 
of safe working, to a capable agent ; 

(2) the doctrine of common employ- 
ment was inapplicable to a case where 
the person in fault was acting, not as 
a fellow servant, but as the agent of 
the owners in carrying out a duty 
incumbent on them ; (3) the owners 
were not exempted from liability by 
Coal Mines Act, 1911, s. 2 (4), which 
prohibits a mine owner, unless he is 
qualified to bo a manager, from taking 
any part in its technical management. 
— English v. Wilsons & Clyde Coal 


Co., [1937] S. C. (H. L.).46.~SCOT. 

»p. Statutory defence — Nature of .) — 
Observations on the nature of the 
statutory defenoe competent to mine- 
ownere under Coal Mines Act, 1911 
(o. 50), s. 102 (8). — Park v. Wilsons 
& Clyde Coal Co., Haggerty r. 
Wilsons & Cylde Coal Co., [1928] 
S. C. 121. —SCOT. 

•r. Safety of apparatus — Onus of 
proof — Liability for acts of servant .] — 
Held: (1) pursuer’s injury having 
been caused by the defective oondltion 
of apparatus provided by defenders, it 
was for them to show that all reason- 
able steps had been taken to maintain 
the apparatus In a safe oondltion ; they 
had railed to discharge this onus ; & 
accordingly, a failure to comply with 
Reg. 124 (a) of the General Regs, 
had. been established ; (2) even if the 
duty to oomply with Reg. 124 lay, 
not upon the defenders themselves as 


owners, but only on their responsible 
servants, defenders were nevertheless 
liable for their servants' failure, unless 
they could bring themselves within 
the protection of sect. 102 (8) of Coal 
Mines ^Act, 1911, by showing that it 
was not reasonably practicable to 
prevent the breach or regulation. — 
Crane v. Baird (William) & Co. 
[1935J S. O. 715.— SCOT. 

st. Liability of owner — Provision of 
adequate working space.] — Reg. 123 (c) 
of the General Regs, for Coal 
Mines, 1911, which requires that 
adequate working space, free from 
danger, shall be provided for all 
apparatus worked by any person, 
imposes an absolute statutory duty 
ou mine owners to see that the working 
space provided Is adequate 8c safe, & 
this duty cannot be delegated. — 
Bain v. Fife Goal Co., [1935] S. O. 
381. — SOOT. 
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1180. Add. Annotation : — Refd. Wilsons & Clyde 
Coal Co. v. English, [1937] 3 All E. R. 628. 
(d; Fencing (p. 743). 

1184a. Fencing machinery — Machinery exposed & 
dangerous — Coal Mines Act, 1911 (c. 50), 
s. 55 .]— Wing v. Soar (1926), [1938] 1 K. B. 
379, n. ; 107 L. J. K. B. 351, n. ; 157 L. T. 
620, n. ; 54 T. L. R. 44, n. ; 35 L. G. R. 660, 
D. C. 

1184b. .] — Among the machinery 

used in a coal mine to which the Coal Mines 
Act, 1921 (c. 50), applied was a mechanical 
belt conveyor. The rollers at the end were 
contained in a cage which purported to shield 
them at the sides, but there was no fencing 
in the front. A temporary stoppage occurred 
& a workman got on to the lower level of the 
belt & crawled along to the rollers, presum- 
ably for the purpose of freeing them, or 
ascertaining the cause of the stoppage. 
The machine began to move, & the workman 
was killed. The justices dismissed informa- 
tions against the proprietors, agent & man- 
ager of the mine for failing to keep exposed & 
dangerous machinery securely fenced. They 
were of opinion that the workman, when he 
met with the accident, “ was acting in a 
wrong & extraordinary manner,” & that, if 
he wished to get at the rollers, he could & 
should have got at them through the aper- 
tures in the sides of the cage, & that the 
machinery was undoubtedly dangerous, but, 
on the evidence before them, it was not 
exposed : — Held : (1) it is quite irrelevant in 
a prosecution under Coal Mines Act, 1911 
(c. 50), s. 55, or Factory & Workshop Act, 
1901 (c. 22), s. 10, that the workman is 
acting improperly, since the Acts are designed 
to protect the' careless workman against him- 
self as much as the careful workman ; 
(2) “ exposed ” means “ at all exposed,” & 
it was no answer to say that the machinery 
was exposed only to the man who had to 
work or repair it, <fc who was the person most 
in need of protection ; (3) machinery can 

hardly be “ dangerous ” without being 
“ exposed ” ; (4) the duty imposed by Coal 

PART XIV. SECT. 1. SUB-SECT. 9.— 

B. (d). 

■v. Coal Mines Act , 1911, 8. 55 — 

M caning of dangerous machinery . ] — 

Held : the question whether a part of 
the machinery in a mine was “ danger- 
ous ” within Coal Mines Act, 1911, was 
always one of degree, & sect. 55 did 
not apply to machinery which, in 
normal conditions & circumstances, was 
not a source of danger, & which became 
dangerous only in the extraordinary & 
exceptional circumstances of a genera] 
breakdown. — T odrick v. Halliday, 

1 1928 J S. C. (J.) 61.— SCOT. 

sw. .J — A brushing contractor 

was seriously injured through coming 
in contact with an electrically driven 
motor pump in the seam of a mine 
where he was working. He had started 
the pump to drain off water, &, 
immediately after operating the switch 
which set the pump in motion, he 
had tripped on some loose flooring 
cloth & had been caught in the wheels 
of the pump. , t j , 

In an action of damages brought by 
the contractor against the mine owners 
on the ground of their breach of their 
statutory obligation under sect. 55 of 
Coal Mines Act, 1911, to fence danger- 
ous machinery, defenders pleaded that 
pursuer, not being au authorised 
person,” was in breach of the General 


Mines Act, 1911 (c. 60), s. 55, is even higher 
than that imposed by Factory & Workshop 
Act, 1901 (c. 22), s. 10, since sect. 55 does not 
contain the alternative in sect. 10 (1) (c), or 
the exception in sect. 10 (1) (d) (which, in 
any case, is available only to a person who 
has discharged the primary duty to fence). — 
Carey v . Ocean Coal Co., Ltd., Carey v . 
Richards, Carey v. Rees, [1938] 1 K. B. 
365 ; [1937] 4 All E. R. 219 ; 107 L. J. K. B. 
344 ; 157 L. T. 616 ; 101 J. P. 571 ; 64 
T. L. R. 40 ; 82 Sol. Jo. 154 ; 35 L. G. R. 
640, D. C. 

Annotation: — Retd. Caswell v. Powell Duffryn Associated 
Collieries, Ltd., [1938] 3 AU E. R. 21, O. A. 

1184c. .]■ — Defts. were the pro- 

prietors of a coal mine in which there was a 
conveyor belt. This was originally totally 
enclosed, but, in order that some rollers might 
be cleaned, it was found necessary to make a 
portion of the fencing removable. Tho 
correct method of cleaning was to have the 
engine stopped & to scrape one-half of each 
roller with a scraper, <fc then, having moved 
the belt slightly by restarting tho machinery, 
to scrape the remainder. A workman, 
was found dead with his head inside the 
machinery. On the day in question, tho 
machinery had been stopped only in order 
to allow full trucks to bo removed from 
under the end of the conveyor & empty ones 
to be submitted .-Held : (1) contributory 

negligence is a defence to an action for breach 
of statutory duty ; (2) defts. had not estab- 
lished any contributory negligence on tho 
part of the deceased workman ; (8) the 

absence of a portion of the fencing amounted 
to a breach of statutory duty on the part of 
reaps., which was a substantial cause of tho 
accident ; (4) defts. had failed to show that 
“ it was not reasonably practicable to avoid 
or prevent the breach ” within sect. 102 (8) 
of the Act. 

Per Lord Atkin : a system which involved 
work bein g done at a machine which might 
be set in motion without any signal to the 
workman engaged in cleaning it seems to me 
most defective?. Any kind of signal could 

473 revsd. (1938) 107 L, J. P. 0. 82. H. L. 
—SCOT. 

sz .] — An OTigineor, after mak- 

ing repair* on the sprocket gearing 
which connected ail oloctrie motor in a 
mine to the loading plant for which 
purpose ho had removed the safety 
cover of the gearing, started the 
machine to enable him to test tho 
efficiency of tho repairs, an operation 
which could he performed in a few 
minutes, & left, the cover off as other- 
wise he could not observe tho miming 
of the mechanism. While this was 
happening, an employee of the mine- 
owners, who was employed in con- 
nection with tho loading plant, 
stumbled in the neighbourhood of tho 
machino & was injured by one of tho 
unfenoed sprocket wheels. In an 
action of damages at the instance of 
the employee against the mine- 
owners based on the breach of their 
statutory duty to fence : — Held : in 
the circumstances, it was not " reason- 
ably practicable ” to avoid a breach 
of sect. 55, & mincowners assoilzied. 

Question, whether fencing o ft of 
the place where dangerous machinery. 
Itself unfenced, is situated can be com- 
pliance with the provisions of sect. 55 
that the machinery must be fenced. — 
Sharp t>. CowrNissa Iron Co., [ 1937 J 
» .O. (H. L.) 68.— SOOT. 


Regulations when operating the pump, 
& therefore not entitled to recover. 

The case was tried by a jury, who, 
in answer to questions put by the 
presiding judge, found that the 
accident to the pursuer was duo to 
his coming into contact with the wheels 
of the pump, which bad not boon 
properly fenced; that Ihe failure to 
fence was duo to tho fault, of the mine 
officials ; that a notice at tho pump 
prohibited any person other than an 
authorised person from handling or 
interfering with electrical apparatus ; 
that pursuer had bailed to prove that 
ho had been given a certificate authoris- 
ing him to operate electrical apparatus ; 
but that he had, to the knowledge of tho 
under manager, been treated bv the 
fireman, whoso duties included the 
working of the pump, as an authorised 
person & allowed to operate the pump. 
Tho presiding judge applied the 
verdict in favour of the pursuer ; — 
HHd ■ pursuer was not an authorised 
person within Reg. 118 : his use of the 

E ump was in these circumstances a 
reach, of the statutory prohibition 
contained in Reg. 121 ; his actings 
were the effective cause of his Injuries ; 
& accordingly t bo was not entitled to 
recover, notwithstanding tho failure 
of defenders to perform their statutory 
duty of fencing the pump.— M Govkrn 
v. James Nimmo & Co., [1937 J 8. C. 
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have been employed which would give the 
cleaner time to stop cleaning & close the 
fence. 

Per Lord Wright : what is all important 
is to adapt the standard of what is [con- 
tributory] negligence to the facts, <fc to give 
due regard to the actual conditions under 
which men work in a factory or mine, to the 
long hours & the fatigue, to the slackening 
of attention from constant repetition of the 
same operation, to the noise & confusion in 
which the man works, to his pre-occupation 
in what he is actually doing at the cost per- 
haps of some inattention to his own safety. — 
Caswell v. Powell Duffryn Associated 
Collieries, Ltd., [1939] 3 All E. R. 722 ; 108 
L. J. K. B. 779 ; 101 L. T. 374 ; 55 T. L. R. 
1004 ; 83 Sol. Jo. 976, H. L. 

1184d. Necessity for secondary means of egress.] — 
Resp., having entered into a written contract 
of service with applts., absented himself from 
work on the ground that there was no 
secondary means of egress available as 
required by Coal Mines Act, 1911, s. 30. 
Applts* preferred a summons against him, 
alleging that he had wrongfully absented 
himself from, or neglected, the service of applts. 
at their colliery, & claiming damages for 
breach of contract. Applts. contended, inter 
alia , that the only reason for resp.’s failure 
t d work was the refusal of their manager to 
permit the pit to “ play ” oo two days to 
entitle resp. to qualify for unemployment 
insurance benefit, & alleged that a roadway 
was available as required by sect. 30 of the 
Act. The justices found as a fact “ that the 
roadway was a return airway, that it was 
unsafe as a means of egress, <fc that in the 
case of an explosion it would have been filled 
with poisonous gases, foul air & coal dust, & 
all men travelling thereon would have been 
suffocated.” They also found that resp. 
did not know of the existence of the air- 
way : — Held : as there was no secondary 
means of exit as required by Coal Mines Act, 
1911, s. 30, the summons was rightly dis- 
missed by the justices. — Amalgamated 
Denary Collieries, Ltd. v. Christen, 
[1939] 2 All E. R. 395, D. C. 

1188. Add. Annotation Retd. Edwards v. Gwa- 
uncaegurwen Colliery Co., James v . Same, 
Jenkins v. Same (1920), 90 L. J. K. B. 337. 

1189a. Failure to support roof — Amounts to negll- 
gence within Workmen’s Compensation Act, 
1928 (c. 84), s. 29.] — The pursuer in an action 
under the common law of Scotland claimed 
damages for the death of his son, a miner 
lately in the employment of the applts. 
The pursuer averred that, in breach of Coal 


Mines Act, 1911 (c. 50), s. 49, which provides 
that the roof of every working place shall be 
made secure &> that a person shall not (with 
an immaterial exception) work in any working 
place which is not so made secure, his son 
was ordered or permitted to work in a work- 
ing place where the roof had not been made 
secure, & that, while he was there at work, 
part of the roof fell & killed him j — Held : 
these averments disclosed a case of 41 personal 
negligence of the employers ” within Work- 
men’s Compensation Act, 1925 (c. 84), 
s. 29 (1), & the action was competent. — 
Lochgelly Iron & Coal Co., Ltd. v. 
M‘Mullan, [1934] A. C. 1 ; 102 L. J. P. C. 
123 ; 149 L. T. 520 ; 49 T. L. R. 560 ; 77 
Sol. Jo. 539 ; 20 B. W. C. 0. 463, H. L. 


Annotations: — Refd. Knott v. London County Council. 
[1934 J 1 K. B. 126 ; Wheeler v. New Merton Board Mills, 
Ltd., [1933] 2 K. B. 669 ; Hannaford t>. May, J19351 2 
K. B. 386 ; Flower v. Ebbw Vale Steel, Iron & Coal Oo., 
[1936] A. C. 206 ; Wilsons & Clyde Coal Co. v. English, 
[1937] 3 All E. K. 628; Caswell v. Powell Duffryn 
Associated Collieries, Ltd., [1939] 3 All TG. R. 722. 


1190. Add. Annotation: — As to (1) Refd. R. v. 
Minister of Health, Ex p . Yaffe, [1930] 2 
* K. B. 98. 


11&2. For “ .”] — read “Prohibiting 

order by Secretary of State — Application of 
order.”] 

1199. Add. Annotation : — Consd. Hampton v. West 
Cannock Colliery Co. (1932), 90 J. P. 197. 

1212a. Failure to keep register — Who may pro- 
secute.] — The manager of a mine caused a 
register to be kept there purporting to be the 
register to be kept under Coal Mines Regula- 
tion Act, 1908 (c. 57), s. 2 (1), & by the cus- 
tom of the mine an official of the mine known 
as “ the banksman ” was appointed to keep 
the register & to make the necessary entries 
therein. In the register there were in respect 
of a certain date no entries giving particulars 
of the cause or causes of certain workmen 
being below ground on that date for more 
than the time fixed ; & an offence was thus 
committed against that sub-sect, which could 
be prosecuted before a ct. of summary juris- 
diction : — Held : that offence was an offence 
“ committed personally ” by the manager 
of the mine within Coal Mines Act, 1911 
(c. 60), s. 102 (5) ; & consequently that sub- 
sect, did not prevent a prosecution from being 
instituted against the manager for that offence 
by a miner’s agent who was neither an in- 
spector nor acting with the consent of the 
Secretary of State. — Hannaford v . May, 
[1935] 2 K. B. 385 ; 104 L. J. K. B. 006 : 
153 L. T. 380 ; 99 J. P. 267 ; 51 T. L. R. 483 ; 
33 L. G. R. 297, D. C. 

Annotation .— Distd. Davies r. May, [1937] 2 K. B. 260. 


Part XV. — Quarries. 

1228.* Add. Annotation .—Held. Coleshill t?. Manchester Oorpn., [1928] 1 K. B. 776. 


PART XIV. SECT. 1, SUB-SECT. 

B. (J). , ^ 

•y. Duty to inspect every part of 
mine in which work is carried on .] — 
Held : a disused out through was Dart 
of a mine, in respect of which inspection 
was neoessary. — Ex p. Dellaoa (1927), 
27 S. R. N. S. W. 64 ; 44 N. S, W. W. N. 
39.— AUS. 


PART XIV. SECT, 1, SUB-SECT. 10. 
tz. Penal Act — Where no penalty 


imposed — Construction.] — Held : a con- 
travention of the amendment to sect. 4 
of Coal Minos Regulations Act, pro- 
hibiting the employment of Chinamen, 
woe not made an offence under the Act 
for which any penalty is imposed, & 
the penal Act should not he extended 
beyond the reasonable construction 
which the words used would bear. — 
R. e. Lima (1898). 6 B. 0. R. 78; 
1 M. M. Cas. 229.— CAN. 
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PART XIV. SECT. 2, SUB-SECT. 4. 

f i. Mining Act of Ontario , 

H. S. O., 1914 (c. 32), s. 164.]— Doyle 
v . Folet-O’Brebn, Ltd. (1915), 7 
O. W. N. 780 ; 8 0. W. N. 362 ; 34 


O. L. R. 42.— CAN. 

f ii. .1 — Hull r. Senega 

Superior Silver Mines, Ltd. (1915), 
8 O. W. N. 301 : 33 O. L. R. 567 ; «4 
D. L R. 254.— CAN. 


VoL xxxv. am. 1 138 , 


MISREPRESENTATION AND FRAUD. 


1 . 


11 . 


12 . 


Part I. — Representations Generally. 


Add, Annotations: — As to (1) & (2) Consd. 
Sullivan v, Constable (1032), 48 T. L. R. 
267. As to (3) Retd. Hall v . Brooklands 
Auto-Racing Club (1032), 48 T. L. R. 646. 

Add, Annotations: — As to (1) Refd. De 
Tchihatchef v. Salerni Coupling, Ltd., [1932] 
1 Ch. 330 ; Provident Accident & White 
Cross Insurance Co. v. Dahne & White, 
[1937] 2 All E. R. 266. 

Add, Annotations : — Held. Re Wait, [1927] 
1 Ch. 006 ; Provident Accident & White 


Cross Insurance Co. v. Dahne & White, 
[1937] 2 All E. R. 266. 

16. Add. Annotation : — Generally , Refd. R. v, 
Kylsant (Lord), [1932] 1 K. B. 442. 

24. Add. Annotations : — As to (1) Consd. With v, 
O’Flanagan, [1936] Ch. 67 6. Refd. Publio Trus- 
tee v. Lancaster Duchy, [1927] 1 K. B. 616. 

50. Add. Annotation : — Consd. Re Leighton’s 
Conveyance, Re Land Registration Act, 
1925, [1936] 1 All E. R. 607. 

52. Add. Annotation : — Refd. Blay v. Pollard & 
Morris, [1930] 1 K. B. 628. 


Part II. — How Representations may be Made. 

79. Add. Annotations:— Refd. Jameson v. Kin- K. B. 113; Otto v. Bolton & Norris, [1938] 

mell Bay Land Co. (1931), 47 T. L. R. 410 ; 1 All E. R. 960. 

Miller v. Cannon Hill Estates, Ltd., [1931] 2 


Part III. — What Constitutes Misrepresentation 


109. Add. Annotation : — As to (2) Consd. With v. 
O’Flanagan, [1936] Ch. 675. 

113. Add. Annotations : — Apld. Hands v. Simpson 
Fawcett (1928), 44 T. L. R. 295. Refd. BeU 
v. Lever Bros., Ltd. (1931), 140 L. T. 258. 

118. Add. Annotation : — Refd. Lever Bros., Ltd. 
v. Bell (1930), 47 T. L. R. 47. 

119. Add . Annotations : — As to (2) Refd. Collins v. 
Associated Greyhounds Racecourses (1929), 
141 L. T. 529. Generally , Refd. R. v, Kylsant 
(Lord), [1932] 1 K. B. 442. 

138a. .] — The L. Co., who held more than 

99 per cent, of the share capital of the N. 
Co., agreed with one B. that he should be in 
the service of the L. Co. for a term of years, 
during which he should act as chairman of 
the board of directors of the N. Co. at a 


salary of £8,000 a year. They made a similar 
agreement with one S. that he should be 
vice-chairman of the board at a sala-ry of 
£6,000 a year. While acting as chairman & 
vice-chairman respectively, B. & S. entered 
on their own account into secret speculations 
in cocoa, a commodity in which the N. Co. 
dealt, of such a character as, on the finding of 
the jury in answer to a specific question, 
would have justified the L. Co. in terminating 
their agreements of service & the N. Co. in 
dismissing them from their offices of chair- 
man & vice-chairman. Subsequently the N. 
Co. became amalgamated with another co., 
& it became necessary to cancel the appoint- 
ments of B. & S. as chairman & vice-chairman. 
Being unaware of the aforesaid breaches of 
duty by B. & 8., the L. Co. agreed to pay 
to B. £30,000 & to S. £20,000 as compensa- 


PART I. SECT. 2, BUB-SECT. S. 

19 I. Distinguished from representa- 
tion .] — A collateral promise to do some 
act, though it may effectively Induce 
the promisee to enter into a contract, 
is not, properly speaking, a repre- 
sentation at all. — Lala Hut a Lal v. 
Munshi Jaqatpati Sahai (1928), 
I. L. R. 8 Pat. 2. — IND. 


PART I. SECT. 4. 


32 11. .] — Since the law is 

presumed to be equally within the 
knowledge of both parties to a contract, 
a misrepresentation of law does not 
render a contract voidable by the party 
misled thereby, unless there are special 
circumstances. — Rule v . Pals, fi»28] 
8 D. L. R.295 ; [1928] 2 W. W. R. 123: 
22 Saak. L. R. 5U.— CAN. 


32 ill. — ,] — A false repre- 

sentation as to a point of law will not 
support an action for damages. — 
Kavaner v, Bowhey, [1928] 4 D. L. R. 
907. [1928] 3 W. W. R. 267.— 0 AH. 


PART I. SECT. 6. 

53 1. Effect — Contents misdescribed — 
To one unable to read.] — J. R. Watkins 
Co. v. Mtnke, [1928] 3 D. L. R. 357 ; 
[1928J S. C. R. 414/ — CAN. 

53 11. Printed contract— tvherc 

misleading. ] — International Trans- 
portation Assocn. Incorporated v. 
Capital Storage Co., [1928] 4 

D. L. R. 480.— CAN. 


PART 1. SECT. 7. 

r t. .1 — Lamb c. Walters, 

[1926] App. D. 358.— S. AF. 

g 11. .] — An honest expression 

of valn6, even if erroneous, is not a 
misrepresentation of fact ; but a state- 
ment of value which is known to the 
representor not to be the true value 
cannot be deemed the expression of an 
honeet opinion. — Berge r. Grew, 
[1928] 1 D. L. R. 361 : 23 Alta, L. R. 
281 [19271 iW.W.i 811.— CAH. 


PART HI. SECT. 2, SUB-SECT. 2.— 
A. (a). 

123 i. Whether amounting to misrepre- 
sentation .}— Where although repre- 
sentations, inducing the making of a 
contract, are true bo far os they go, 
they do not cover the whole truth, 
the non -disclosure, whether fraudulent 
or innocent, may, according to cir- 
cumstances, so relate to the essence 
of the contract as to entitle the repre- 
sentee to rescission. — Canadian Farm 
Implement Co., Ltd. «. Alberta 


Foundry & Machine C<>., LTD^Aita.], 


V'Lf A. 

[19271 2 D. L. R. 871 ; 
W. W. R. 1025.— CAN. 

123 ii. .] — Fright v, 

(1863), 10 Gr. 254.— CAN. 


SOHEOK 


PART III. SECT. 2. SUB-SECT. 2.- 

A. ( 4 ). 

m I. Fiduciary relationship .] — 

Pickford e. Thompson (1902), 40 
N. 8. R. 632. CAN. 
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tion for terminating their services ; B. & 8. 
agreed to accept these sums, & they were duly 
paid. The jury, in answer to a further 
specific question, found that the L. Co. if 
they had been aware of the breaches of duty 
by B. & S. would have terminated their 
agreements, & B. & S. would have been 
dismissed frotn their offices without any 
compensation. The action in which the jury 
so found was brought in the first instance by 
the L. Co. alone, the N. Co. being joined in 
the course of the proceedings as co-pltfs. 
against B. & S., claiming rescission of the 
compensation agreements & repayment of the 
sums paid thereunder on the ground of 
fraudulent misrepresentation, & alternatively, 
as the House construed the points of claim, 
on the ground of unilateral mistake induced 
by fraud, but not on any ground of mutual 
mistake innocently made by the defts. so far as 


they were concerned. There was a specific 
alternative claim that the agreements of 
settlement & the payments under them were 
made under a mistake of fact. The jury 
negatived the charges of fraud, & found that 
at the time of negotiating the compensation 
agreements B. & S. had not in mind their 
breaches of duty : — Held : the action failed 
as to unilateral mistake, on the ground that 
defts. under their contracts of service with 
the L. Co. owed no duty to them to disclose 
the impugned transactions. — Bell v. Lever 
Bros., Ltd., [1932] A. 0. 161 ; 101 L. J. 
K. B. 129 ; 146 L. T. 268 ; 48 T. L. R. 133 ; 
76 Sol. Jo. 60 ; 37 Com. Cas. 98, H. L. ; revsg. 
S. C. sub nom. Lever Bros., Ltd. v. Bell, 
[1931] 1 K. B. 667, C. A. 

Annotations : — Reid. Norwich Union Fire Insurance Sooiety, 
Ltd. v.. Price, Ltd., [1934] A. C. 455 ; Swain v. West (But- 
chers], Ltd., [1930] 1 All E. R. 224. 


Part IV.— Fraudulent and 

185. Add. Annotations : — As to (1) Refd. Clark v. 
Urquhart, Stracev v. Urquhart, [1930] A. C. 
28 ; Lancashire Loans, Ltd. v. Black, [1934] 

1 K. B. 380 ; United Motor Finance Co. v. 
Addison & Co., [19371 1 All E. R. 426. As 
to (2) Refd. Greer v. Downs Simply Co., [1927] 

2 K. B. 28. 

187. Add. Annotation : — Generally , Refd. McAlister 
(or Donoghue) v. Stevenson (1932), 101 L. J. 
P. C. 119. 

214. * Add. Annotations : — As to (2) Refd. Steedman 
v. Frigidaire Corpn., [1932] W. N. 248 ; 
Spence v. Crawford, [1939] 3 All E. R, 271. 

219. Add. Annotation : — Refd. Torbay Hotel t\ 
Jenkins, [1927] 2 Ch. 225. 

228. Add. Annotation : — Apld. With v. O’Flanagan, 
11936] Ch. 675. 

229a. .] — In Jan., 1934, negotiations 

were entered into for the sale of a medical 
practice, & the vendor then represented to 
the purchasers that the takings of the practice 
were at the rate of £2,000 per annum. The 
contract was signed on May 1, 1934, but by 
that date the circumstances had changed, as 
the practice had fallen off owing to the illness 
of the vendor & the employment of several 
locum tenentcs. The change of circumstances 
was not disclosed to the purchasers, & when 
they took possession on that date they found 
that the practice was almost non-existent. 
They thereupon commenced an action for 
rescission of the contract : — Held : the repre- 
sentation was made with a view to induce the 
urchasers to enter into the contract & must 
e treated as continuing until the contract 


Innocent Misrepresentation. 

* was signed, & it was the duty of the vendor to 
communicate the change of circumstances 
to the purchasers. — W ith v. O’Flanagan, 
[1936] Ch. 675 ; [1936] 1 All E. R. 727 ; 105 
L. J. Ch. 247 ; 154 L. T. 634 ; 80 Sol. Jo. 
285, C. A. 

234. Add. Annotation : — Consd. With v. O’Flana- 
gan, [1936] Ch. 575. 

293a. .] — Pltf. firm financed for defts. the 

hire-purchase of motor cars, the purchaser 
of the car paying one-third of the price, 
& pltf. firm the other two-thirds, less an 
agreed commission. The hire-purchase agree- 
ment was then entered into between pltf. firm 
& the purchaser. It was a stipulation of the 
agreement between pltf. firm & defts. that 
the purchaser should pay not less than one- 
third of the purchase price as a deposit, & 
in the present action fraud was alleged against 
defts. by reason of the fact that they (a) in 
some cases had allowed a discount to the 
purchaser which was set off against the 
initial deposit, (6) in other cases had effected 
the same result by buying from the purchaser 
a used car at a price greater than its value, 
& (c) in other cases had caused pltf. firm to 
enter into such hire-purchase agreements 
purporting to be in respect of new cars, when 
they had in fact allowed the purchaser to use 
the car for such a period that its value was so 
depreciated that it was not a proper security 
for the balance of the purchase-price : — 
Held : the intention to deceive is not neces- 
sarily an intention to injure or to cheat, & 
if defts. made to pltf. firm a statement as to 
price & deposit which they knew to be qjitrue, 


PART IV. SECT. 1, SUB-SECT. 2.— 
B. (a). 

173 H. *•.]— -Maofarlanr v. 

Davis (Saak.) (1911), 18 W. L. R. 498. 
— CAN. 

•d . Pleading. ] — Where a declare - 

tion aliened that representations were 
made by deft, falsely & fraudulently , 
to induce pltf. to act upon them, but 
did not contain any alienation that 
deft, knew the representations so made 
by him to be false : — Held : the declara- 
tion was sufficient. — McKay v. Camp- 
bell (1871), 8N.8.R, (2 G. & O.) 
475.— CAN. 


so. .] — The declaration 

aliened that deft, before the committing 
of the grievance, etc., was a carrier & 
express agent » that pltf. delivered to 
one W. a sum of money to be handed 
to deft., to be carried & delivered to S., 
& that deft, falsely & fraudulently 
represented to pltf. that W. had 
delivered said money to him, whereby 

f )ltt. was satisfied of the fact, whereas 
n truth it had not been so delivered, 
but appropriated by W. to his own use : 
& by reason of such false & fraudulent 
representation W. obtained time to &. 
did abscond, & pltf. lost said money, 
which he would otherwise have re- 
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oovercd from W. : — Held : it was un- 
necessary to allege that deft, knew the 
representations to be false, the words 
f&lselv & fraudulently being equivalent 
to knowingly. — Y oung v. Vickers 
(1872), 32 U. C. R. 385.— CAN. 


PART IV. SECT. 1, SUB-SECT. 5.— 
B. (a). 

249 1. Effect of mere negligence. ] — A 
negligent statement does not give any 
cause of action. It must he a fraudu- 
lent misrepresentation. — Clark v. 
Bank op Nova Scotia, [19331 3 
D. h. R. 287 ; fiKP.R .415.— CAN. 
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& did ao with a view to pltf. firm entering 
into a purchase, there was a sufficient basis 
for an action of deceit, provided always that 
pltf. firm relied upon the statement. The 
damages could not be modified upon any 
assumption that pltfs., had they known the 
facts, would have entered into some modified 
contract with the purchasers, & so have 
lost money in any event. In all of the three 


classes of misrepresentation pltf. was entitled 
to succeed. — U nited Motor Finance Co. v. 
Addison & Co., Ltd., [1037] 1 All E. R. 425, 
P. O. 

325. Add. Annotation : — Refd. Trading Co. L. & 
J. Hoff v. De Rougemont (1928), 34 Com. 
Cas. 291. 

328. Add. Annotation : — Refd. Lancashire Loans, 
Ltd. v. Black, [1934] 1 K. B. 380. 


Part V. — Inducement, Materiality, and Alteration of 

Position. 


398. Add. Annotation : — As to (2) Apld. Clark v. 
Urquhart, Stracey v. Urquhart (1929), 141 
L. T. 641. 

417. Add. Annotation : — As to (2) Consd. Bellotti 
v. Chequers Developments, Ltd., [1930] 1 
All E. R. 89. 

432. Add. Annotation : — Refd. Collins v. Associated 
Greyhound Racecourses, Ltd., [1930] 1 Ch. 1. 

434a. .] — Hutchinson v. Morley (1839), 2 

Arn. 2 ; 7 Scott, 341 ; 3 Jur. 288. 

439. Add. Annotation : — Refd. Lake v. Simmons* 
[1027] A. C. 487. 

445a. .] — Pltf. desired to be present 

at the first performance of a play at a theatre. 
He knew that, in consequence of his having 
made certain serious & unfounded charges 
against some members of the theatre stall, 
an application for a ticket in his own name 
would be refused. He therefore obtained a 
ticket through the agency of a friend, who 
bought the ticket at the theatre without dis- 
closing that it was for pltf. By order of 
deft., the managing director of the theatre, 


pltf. was refused admission to the theatre 
on the night in question. Pltf. claimed 
damages from deft, for maliciously procuring 
the proprietors of the theatre to break a 
contract for the admission of pltf. to the 
theatre, alleged to have been made by them 
with pltf. by the sale of the ticket : — Held : 
the non-disclosure of the fact that the ticket 
was bought for pltf. prevented the sale of the 
ticket from constituting a contract as alleged, 
the identity of pltf. being in the circum- 
stances a material element in the formation 
of the contract, & the action failed. — Said 
v. Butt, [1920] 3 K. B. 497 ; 90 L. .T. K. B. 
239 ; 124 L. T. 413 ; 30 T. L. R. 762. 

Annotations : — Consd. Oyster v . Randall, (1920] Ch. 932. 
Apld. Soaminell «. Hurley. [1929] \ K. B. 419. Refd. 
A.-U. v. Walkergato Press, Ltd., .Same v. Bloomfield, 
Same v. Carlton (1930), 142 L. T. 408. 

454. Add. Annotation : — Refd. South London 
Greyhound Racecourses, Ltd. v. Wake, [1931] 
1 Ch. 496. 

455. Add. Annotations: — Consd. Hasoldine v. 
Hosken, [1933] 1 K. B. 822. Refd. James 
v. British General Insce., [1927] 2 K. B. 311. 


PART IV. SECT. 1, SUB-SECT. 8.— A. 

800 iii. .] — Elliott v. 

Dalgety 8c Co., Ltd., [1929] Argus 
L. R. 201 ; [1929] S. R. (Q). 253.— 
AUS. 

PART IV. SECT. 1, SUB-SECT. 8.— C. 

d i. Conversation with third 

party .] — Fitzpatrick v . Michel (1928), 
28 S. R. N. S. W. 285 ; 45 N. S. W. 
W. N. 09.— AUS. 


PART V. SECT. 1, SUB-SECT. 1. 

837 v. J — Canadian Bank op 

Commerce v. District Registrar op 
Winnipeg, [1929] 4 D. L. R. 318 ; 2 
W. W. R. 467 ; 38 Man. L. R. 275 ; 
affg., [1928] 3 W. W. R. 630.— CAN. 

337 vi. .] — Since In an action 

for deceit pltf. cannot succeed without 
proof of deft. *s fraudulent intent, doft.'s 
state of mtnd Is of the essence of the 
case ; Sc the inferenoe as to what his 
state of mind was is ono which the Jury 
must make for itself from the facts 

g ven in evidence. — McLeod v. 

uohks, [1930] 1 W. W. R. 835 ; 2 
D. L. R. 937 ; 24 Alta. L. R. 427.— CAN. 


387 viL .] — A claim for damasres 

for misrepresentation inducing the 
making of a contract oannot be sus- 
tained in the absence of proof of a 
fraudulent intent. — Whitney v. Mac- 
Lean, [1932] 1 W. W. R. 417; 26 
Alta. L. R. 209.— CAN. 


337 viil. .] — Misrepresentation 

by a husband to his wife as to the 
effect of an assignment of her pro- 
perty does not affect the assignee 
who was not party to the misrepre- 
sentation, although this resulted In 
a loan to the husband by the assignee 
on the security of the wife’s property. — 
Davison v. DougFlas, (1935] 1 D. L. R. 
176; on appeal, [1935] 3 D. L. R. 450 ; 
9 M. P. R. 485.— CAN. 

Bg. Inducement to perform binding 
contract.] — For one party to a binding 
contract to induce another to per- 
form it by representations of fact false 
to his knowledge is not actionable as 
deceit. — Australasian Brokerage, 
Ltd. v. Australian & New Zealand 
Banking Corpn., Ltd. (1935), 52 
C. L. R. 430 —AUS. 

PART V. SECT. 1. SUB-SECT. 8.— 
C. (o). 

428 1. Admission that inducement not 
relied on.] — B. purchased certain farm- 
ing land from the C. Co. 8. brought 
an action against the co. Sc H. its 
managing director jointly, claiming 
damages incurred by him as a result 
of being induced to purchase the land 
by reason of the fraudulent representa- 
tions made to him by the oo. Sc H. 
The Jury returned a verdict in favour 
of 8. in cross-examination S. ad- 
mitted that he had had experience as 


a dairy farmer in other parts of the 
State, Sc that he wont over the land in 
question before purchasing it Sc had 
used his own judgment in what he 
saw : — Held : the Jury were not bound 
to interpret the admission made by 
8. as being that he bad relied ex- 
clusively on his own judgment, but 
might accept it as meaning that he 
applied his own judgment to the facts 

5 resented to him by hla own observa- 
ons & by the information he derived 
from defts. — 8 agar v. Closer Settle- 
ment, Ltd. (1929), 29 S. R. N. 8. W. 
199 ; 40 N. 8. W. W. N. 79.— AUS. 


PART V. SECT. 3. 

*f. Representation relating to restric- 
tive covenant .] — Where a person en- 
titled to the benefit of a restrictive 
covenant has made a positive repre- 
sentation to another person, that the 
covenant will not be enforced as 
against him, & has thereby induced 
the other person to alter his position 
for the worse, so that it would be 
unjust to ask a ct. of equity to compel 
the performance of the covenant by 
injunction, the representation raises an 
equity which debars a claim for equit- 
able relief in respect of the covenant. — 
Greater Sydney Development 
Aswocn., Ltd. v. Rivett (1929), 29 
8. R. N. 8 . W. 356 ; 40 N. 8. W. W. N. 
99.— AUS. 
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& did ao with a view to pltf. firm entering 
into a purchase, there was a sufficient basis 
for an action of deceit, provided always that 
pltf. firm relied upon the statement. The 
damages could not be modified upon any 
assumption that pltfs., had they known the 
facts, would have entered into some modified 
contract with the purchasers, & so have 
lost money in any event. In all of the three 


classes of misrepresentation pltf. was entitled 
to succeed. — U nited Motor Finance Co. v. 
Addison & Co., Ltd., [1037] 1 All E. R. 425, 
P. O. 

325. Add. Annotation : — Refd. Trading Co. L. & 
J. Hoff v. De Rougemont (1928), 34 Com. 
Cas. 291. 

328. Add. Annotation : — Refd. Lancashire Loans, 
Ltd. v. Black, [1934] 1 K. B. 380. 


Part V. — Inducement, Materiality, and Alteration of 

Position. 


398. Add. Annotation : — As to (2) Apld. Clark v. 
Urquhart, Stracey v. Urquhart (1929), 141 
L. T. 641. 

417. Add. Annotation : — As to (2) Consd. Bellotti 
v. Chequers Developments, Ltd., [1930] 1 
All E. R. 89. 

432. Add. Annotation : — Refd. Collins v. Associated 
Greyhound Racecourses, Ltd., [1930] 1 Ch. 1. 

434a. .] — Hutchinson v. Morley (1839), 2 

Arn. 2 ; 7 Scott, 341 ; 3 Jur. 288. 

439. Add. Annotation : — Refd. Lake v. Simmons* 
[1027] A. C. 487. 

445a. .] — Pltf. desired to be present 

at the first performance of a play at a theatre. 
He knew that, in consequence of his having 
made certain serious & unfounded charges 
against some members of the theatre stall, 
an application for a ticket in his own name 
would be refused. He therefore obtained a 
ticket through the agency of a friend, who 
bought the ticket at the theatre without dis- 
closing that it was for pltf. By order of 
deft., the managing director of the theatre, 


pltf. was refused admission to the theatre 
on the night in question. Pltf. claimed 
damages from deft, for maliciously procuring 
the proprietors of the theatre to break a 
contract for the admission of pltf. to the 
theatre, alleged to have been made by them 
with pltf. by the sale of the ticket : — Held : 
the non-disclosure of the fact that the ticket 
was bought for pltf. prevented the sale of the 
ticket from constituting a contract as alleged, 
the identity of pltf. being in the circum- 
stances a material element in the formation 
of the contract, & the action failed. — Said 
v. Butt, [1920] 3 K. B. 497 ; 90 L. .T. K. B. 
239 ; 124 L. T. 413 ; 30 T. L. R. 762. 

Annotations : — Consd. Oyster v . Randall, (1920] Ch. 932. 
Apld. Soaminell «. Hurley. [1929] \ K. B. 419. Refd. 
A.-U. v. Walkergato Press, Ltd., .Same v. Bloomfield, 
Same v. Carlton (1930), 142 L. T. 408. 

454. Add. Annotation : — Refd. South London 
Greyhound Racecourses, Ltd. v. Wake, [1931] 
1 Ch. 496. 

455. Add. Annotations: — Consd. Hasoldine v. 
Hosken, [1933] 1 K. B. 822. Refd. James 
v. British General Insce., [1927] 2 K. B. 311. 


PART IV. SECT. 1, SUB-SECT. 8.— A. 

800 iii. .] — Elliott v. 

Dalgety 8c Co., Ltd., [1929] Argus 
L. R. 201 ; [1929] S. R. (Q). 253.— 
AUS. 

PART IV. SECT. 1, SUB-SECT. 8.— C. 

d i. Conversation with third 

party .] — Fitzpatrick v . Michel (1928), 
28 S. R. N. S. W. 285 ; 45 N. S. W. 
W. N. 09.— AUS. 


PART V. SECT. 1, SUB-SECT. 1. 

837 v. J — Canadian Bank op 

Commerce v. District Registrar op 
Winnipeg, [1929] 4 D. L. R. 318 ; 2 
W. W. R. 467 ; 38 Man. L. R. 275 ; 
affg., [1928] 3 W. W. R. 630.— CAN. 

337 vi. .] — Since In an action 

for deceit pltf. cannot succeed without 
proof of deft. *s fraudulent intent, doft.'s 
state of mtnd Is of the essence of the 
case ; Sc the inferenoe as to what his 
state of mind was is ono which the Jury 
must make for itself from the facts 

g ven in evidence. — McLeod v. 

uohks, [1930] 1 W. W. R. 835 ; 2 
D. L. R. 937 ; 24 Alta. L. R. 427.— CAN. 


387 viL .] — A claim for damasres 

for misrepresentation inducing the 
making of a contract oannot be sus- 
tained in the absence of proof of a 
fraudulent intent. — Whitney v. Mac- 
Lean, [1932] 1 W. W. R. 417; 26 
Alta. L. R. 209.— CAN. 


337 viil. .] — Misrepresentation 

by a husband to his wife as to the 
effect of an assignment of her pro- 
perty does not affect the assignee 
who was not party to the misrepre- 
sentation, although this resulted In 
a loan to the husband by the assignee 
on the security of the wife’s property. — 
Davison v. DougFlas, (1935] 1 D. L. R. 
176; on appeal, [1935] 3 D. L. R. 450 ; 
9 M. P. R. 485.— CAN. 

Bg. Inducement to perform binding 
contract.] — For one party to a binding 
contract to induce another to per- 
form it by representations of fact false 
to his knowledge is not actionable as 
deceit. — Australasian Brokerage, 
Ltd. v. Australian & New Zealand 
Banking Corpn., Ltd. (1935), 52 
C. L. R. 430 —AUS. 

PART V. SECT. 1. SUB-SECT. 8.— 
C. (o). 

428 1. Admission that inducement not 
relied on.] — B. purchased certain farm- 
ing land from the C. Co. 8. brought 
an action against the co. Sc H. its 
managing director jointly, claiming 
damages incurred by him as a result 
of being induced to purchase the land 
by reason of the fraudulent representa- 
tions made to him by the oo. Sc H. 
The Jury returned a verdict in favour 
of 8. in cross-examination S. ad- 
mitted that he had had experience as 


a dairy farmer in other parts of the 
State, Sc that he wont over the land in 
question before purchasing it Sc had 
used his own judgment in what he 
saw : — Held : the Jury were not bound 
to interpret the admission made by 
8. as being that he bad relied ex- 
clusively on his own judgment, but 
might accept it as meaning that he 
applied his own judgment to the facts 

5 resented to him by hla own observa- 
ons & by the information he derived 
from defts. — 8 agar v. Closer Settle- 
ment, Ltd. (1929), 29 S. R. N. 8. W. 
199 ; 40 N. 8. W. W. N. 79.— AUS. 


PART V. SECT. 3. 

*f. Representation relating to restric- 
tive covenant .] — Where a person en- 
titled to the benefit of a restrictive 
covenant has made a positive repre- 
sentation to another person, that the 
covenant will not be enforced as 
against him, & has thereby induced 
the other person to alter his position 
for the worse, so that it would be 
unjust to ask a ct. of equity to compel 
the performance of the covenant by 
injunction, the representation raises an 
equity which debars a claim for equit- 
able relief in respect of the covenant. — 
Greater Sydney Development 
Aswocn., Ltd. v. Rivett (1929), 29 
8. R. N. 8 . W. 356 ; 40 N. 8. W. W. N. 
99.— AUS. 
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Part VI. — Who are deemed Parties to the Representation. 


464. Add. Annotations : — Consd. McAlister (or 
Donoghue) v, Stevenson (1982), 101 L. J. P, 0. 
119. Held. Konskier v . Goodman, [1928] 1 


K. B. 421 ; Howard v. Furness Houlder 
Argentine Lines, Ltd. & Brown, Ltd., [1936] 
2 All E. E. 781. . 


Part VII. — Remedies 

Sub-sect. 3. — Injunction (Vol. XXXV., p. 62). 

For ** Passing off action .] — See Trade & 
Trade Unions ” read “ Passing oft action.] — 
See Trade Marks, Vol. XLIII., pp. 204 
et seq 

474. Add. Annotations : — Consd. Bottomley v. 
Bannister, [1982] 1 K. B. 458 ; McAlister (or 
Donoghue) v. Stevenson (1932), 101 L. J. 
P. C. 119. Retd. Howard v. Furness Houldor 
Argentine Lines, Ltd. & Brown, Ltd., [1930] 
2 All E. R. 781. 

479. Add. Annotation : — Retd. Otto v. Bolton & 
Norris, [1930] 1 All E. R. 960. 

488. Add- Annotations : — Consd. Sullivan v. Con- 
stable (1932), 48 T. L. R. 287. Retd. Cruse 
v. Mount (1932), 102 L. J. CK 74 ; Otto v. 
Bolton & Norris, [1930] 1 Ail E. R. 900 ; 
Terrene, Ltd. v. Nelson, [1937] 3 All E. R. 
739. 

498. Add. Annotations : — Retd. Bell v. Lever Bros.* 
Ltd. (1931), 140 L. T. 258 ; Terrene, Ltd. w 
Nelson, [1937] 3 All E. R. 739. 

509. Add. Annotations : — Retd. Houghton v. Not- 
hard, Lowe & Wills (1927), 44 T. L. R. 76 ; 
Ariff v. Rai Jadunath Majumdar Bahadur 
(1931), 47 T. L. R. 238. 

510a. .] — A testator by his will & codicil 

appointed W., B. & H. trustees & directed 
the income of his residuary estate to be paid 
to his son H. S. for life & after the death of 
H. 8, his wife was to recive an annuity out 
of residue during widowhood <fc thereafter 
a similar annuity was to be paid to the 
daughter of H. S. Upon the death of the 
daughter the residue was to go to her children 
as she should appoint, & in default of children 
there was a gift over to a named charity. 
The trustees had power to retain investments 
existing at the date of the testator’s death ; 
& the number of tbe trustees was not to fall 
below three. At the death of testator there 
were living H. 8., the wife of H. S., & their 
daughter who was married & had two children 
living. Testator’s residuary estate consisted 
of shares in two brick-making cos., both of 
which were well managed & paid an extremely 
high rate of dividend, but which held their 
brickfields upon leases expiring in 1950, & 


for* Misrepresentation. 

the shares were therefore wasting securities. 
After H. 8. had enjoyed the income of the 
two cos. for 10 years, it occurred to the 
trustees that something should be done to 
protect the interests of the remaindermen ; 
& they accordingly proposed to H. S. that 
they should either sell the shares in the cos. 
& invest the proceeds in trustee securities, 
or that they should create a sinking fund out 
of the income of H. S. In reply to this, H. S. 
' offered to settle £40,000 (his wife consenting) 
on his daughter & her children, the interests 
* of the daughter & the grandchildren not to 
take effect until his death. This offer was 
accepted by the trustees. The settlement, 
however, was not made. H. (one of the 
trustees) then died, & H. S. wanted to be 
appointed in his place. * Shortly afterwards 
W., another trustee, died. H. 8. wrote to 
the sole remaining trustee, B., saying that 
the draft deed to settle the £40,000 had been 
prepared & was only awaiting the appoint- 
ment of two new trustees. Relying on this 
letter B. appointed H. 8. & the latter’s friend 
Q. as trustees. H. 8. then died, & it appeared 
that no settlement had been made or even 
prepared. H. 8. had a private fortune of 
£120,000, which he left by his will wholly 
to his mistress <fc their two illegitimate 
children. The trustee B. then brought this 
action against the exors. of H. S., claiming 
specific performance of the promise to make a 
settlement. It was contended that (a) this 
action could not be brought by B., but only 
by the trustees of the will as a body ; ( b ) there 
was no consideration moving from the 
„ daughter & her children to H. 8. ; (c) the 
contract could not be enforced, as the 
appointment of H. 8. as a trustee of the will 
was a breach of trust : — Held : (1) B. & W. 
had been contracting for a benefit to the 
daughter & her children, not in the capacity 
as beneficiaries under the will, but for a 
benefit for them entirely outside the will ; 
(2 ) the consideration was the withdrawal of a 
valid objection to H. 8. as trustee ; (3) the 
appointment of a tenant for life as trustee 
was not a breach of trust. If it were, specific 
performance should be decreed, because a 
contract involving an innocent breach of 
trust is enforceable ; (4) H. 8. by his conduct 


PART VI. SECT. 2, SUB-SECT. 3. 

457 II. .1 — If A. oauses B. to 

get 0., a stranger, to transfer his pro- 
perty to A., which both A. & B. believe 
to be for their own advantage, & B. 
Induces O. to do so by fraudulent mis- 
representation, A. Is not In equity 
a holder In good faith & is in no better 
position than B. — Orchardson v . 
Dominion Bank, [1923) 2 W. W. R. 
958.— CAN. 


PART VIL SECT. 1. 

468 1 . Damages & rescission dttema - 
live — Except as to damages due to 
partial execution of contract,}— A party 
to a oontraot entitled to have it 
declared rescinded on the ground of 
fraudulent misrepresentations may. In 
addition to rescission, obtain judgment 
for damages for any loss Incurred by 
him owing to his partial execution of 
it. The rule that a party who has been 
led into a oontraot by fraud cannot 

4 


both repudiate the contract & recover 
damages contemplates those damages 
which are given for breach of oontraot 
& which, therefore, are incompatible 
with repudiation. — H ill t . Stephen 
Motor & Aero Co., Ltd., [1929] 3 
D. L. R. 676 i 2 W. W. R. 97 ; 23 
S. L. R. 552 ; rcvsg ., [1929] 2D.L.B, 
556.— CAN. 


468 ii. .) — Morgan v. Hudson 

Bat Mining & Smelting Oo., [1930] 
2D.L.R. 587.— CAN. 
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had made himself trustee of £40,000 for the 
benefit of his daughter & her children & 
there should be a declaration that his exors. 
held £40,000 with interest at 4 per cent, from 


the date of the death of H. S. for the benefit 
of his daughter & her children. — Brigcjs v* 
Pahsloe, [1937] 3 All B. K. 831 ; 81 Sol. Jo. 
702 . 


Part IX. — Proceedings for Rescission. 


684. Add* Annotation : — Refd. Lynn v. Bamber, 
[1930] 2 K. B. 72. 

646. Add* Annotation : — As to (3) Refd. Lynn v. 
Bamber, [1930] 2 K. B. 72. 

649. Add. Annotation Refd. Public Trustee v* 
Lancaster Duchy, [1927] 1 K. B. 516. 


673. Add. Annotation : — Consd. Delavenne v. 
Broadhurst (1930), 70 L. Jo. 366. 

682. Add. Annotation : — Refd. Blay v. Pollard & 
Morris, [1930] 1 K. B. 628. 

686. Add. Annotation: — Refd. Blay v. Pollard & 
Morris, [1930] 1 K. B. 628. 


PART VIII. SECT. 1, SUB-SECT. 2.— A. 

631 iv. — — .] — Irving v* 

Merygold (1847), 5 U. 0. R. 272.— 
CAN. 

631 v. .] — Adair v. Tilton. 

r 8HD. b. R. 183 ; [1928] 3 W. W, R. 


PART VIII. SECT. 1, SUB-SECT. 2.— B. 

643 I. General rule — Proof of damage 
necessary .] — In order to establish a 
cause of action for deceit pltf. must not 
only allege but also prove that he 
suffered actual damage In consequence 
of deft, ’a false representation. — Cal- 
gary Herald, Ltd. v. Barnes Corpn., 
[1929] 1 D. L. R. 092 ; 1 W. W. R. 
428 ; 24 Alta. L. R. 120 ; revsg., [1929] 
1 D. L. R. 114; [1928] 3 W. W. R. 
543. — CAN. 


PART VIII. SECT. 1, SUB-SECT. 2.— C. 

649 v. . ] — In an action of deceit : 

— Held : the co. whose bonds pltf. had 
been Induced by deft, applt. to buy 
was not, as represented by applt., " an 
established Industry making money,” 
Sc since applt. knew it was not & pltf. 
was induced by said representation 
Into making the purchase, he was 
entitled to damages. — Ferguson v. 
Northwest Brick & Supply Co., 
Ltd., [1931] 1 W. W. R. 543 ; [1931] 
2 D. L. R. 275 ; 25 Alta. L. R. 198.— 
CAN. 


PART VIII. SECT. 1, SUB-SECT. 3. 

669 ii. To prove prima facie 

case.] — Church v. Jones (1935), 5 
F. L. J. (Can.) 180.— CAN. 


PART VIII. SECT. 1, SUB-SECT. 5.— A. 

u. Misrepresentation as to number 
of sheep — Date of ascertaining number 
for assessment of damages .] — On a 
claim for damages for fraudulent mis- 
representation, it was found that in 
order to Induce pltf. to enter into an 
agreement on Aug. 15, 1928, deft, 
fraudulently represented that, in his 
opinion, there were 7,000 ewes of the 
value of 25s. each depasturing on a 
certain property. A muster made on 
Sept. 18, 1928, showed that there were 
4,050 ewes then on the property : — 
Held: In assessing the amount of 
damages, Aug. 15 & not Sept. 18 was 
the date on which the number & value 
of the ewes should be ascertained. — 
Geraghty v. Ridge, [1929] S. R. (Q.) 
205.— AUS. 

PART VIII. SECT. 1, SUB-SECT. 6.— B. 

672 1. Damage must be natural result 
of representation.] — Gosse - Millers. 
Ltd. v. Devine, [1928] 2 D. L. R. 869 ; 
[1828] S. C. R. 101.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 6.— C. 

688 ill. .] — Blow v. City or 

Halifax (1921), 54 N S. R. 207 ; 56 
D. L. R. 239.— CAN. 


583 lv. .] — Jensen v. Leacit, 

[1931] 2 W. W. R. 815.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 5.— D. 

688 vili. .] — In an action for 

damages for deoeit, nltfs. alleged false 
representations by deft. In regard to 
land In B. C. which deft, had conveyed 
to pltf. in exchange for land In A. : — 
Held : deft, made no knowingly false 
representations as to the situation of 
the western boundary of the land, or 
as to the amount of timber upon the 
land ; but deft, did represent to pltf. 
that there were two springs upon 
the land, which was not the truth, as 
he knew, & that this nUsrepresontatlon 
was material, was relied upon by pltf., 
& constituted fraud & deceit which 
rendered deft, liable in damages. The 
true measure of damages was the 
difference between the value of the 
land, without the springs & its value 
assuming the springs to be on It as 
represented. — Perry r. Downs (1913), 
24 W. L. R. 407 ; 11 D. L. R. 670.— 
CAN. 

693 1. Date of ascertainment of value 
— Date of purchase.] — Hardman v. 
McLeod (1926), 26 S. R. N. S. W. 
578 ; 43 N. B. W. W. N. 194.— AUS. 

PART IX. SECT. 1, SUB-SECT. 1. 

616 vili. .] — An action for 

the rescission of an executory contract 
for the sale of land will lie on the 
ground of a material innocent misrep- 
resentation inducing the contract, & 
In such action It Is not necessary for 
pltf. to establish that the misrepre- 
sentation Is bucIi as to go to the root 
of the consideration, the test of 
materiality being the same as that 
applicable where it la sought to set 
aside a contract on the ground of 
fraud. — Wilson v. Brisbane City 
Council, [1931] S. R. (Q.) 360.— AUS. 

616 ix. .] — Rescission will 

be granted on sale of a business based 
on a representation that the monthly 
turnover is twice as largo as it really is. 
— Carter v. Goi^and, [1937] 4 

D. L. R. 513 ; O. R. 881.— CAN. 

616 x. .] — Pltf. was the adminis- 

tratrix of the estate of her deceased 
husband. The only asset of the estate 
was a quarter section of land which had 
been sold under an agreement for pale 
to P. Deft., who had seen the news- 
paper not! oe to creditors to file their 
claims, prepared but did not complete 
the declaration os to his claim, but 
instead drafted an assignment or order 
Itf. on P. & took it to the home of 

E where he told her that her bus- 
owed him 1200 & that they 
would both save legal expenses if she 
signed It. She declined to sign until 
he told her she had to sign it, when she 
did so. He took the order to P. who 
accepted It. Pltf. sued to have the 
order set aside on the ground of fraud. 

5 


Pltf., who was illiterate, swore that her 
only reason for signing was that deft, 
told her she had to do so. Taylor,.!., 
handed down a short Hat which stated, 
** I find on the facts for pltf.” Deft, 
appealed : -Held : the ot. must, under 
tho circumstances, assume that every 
fact neoessury to support tho judgment 
had been found in favour of pltf. ; there 
was, therefore, ample evidence to 
support the trial Judge's conclusion, & 
the appeal muHt be dismissed. - 
ZAJACHOWdKI V. WOUEUETZ, 11938 J 2 
W. W. R. 575.- CAN. 

PART IX. SECT. 1, SUB-SECT. 2.— B. 

639 ii. .] — Where a party 

to a contract seeks to vitiate ft for 
fraud he is under the burden of pleading 
& establishing facts sufficient for that 

E nrpose. The burden of proof cannot 
e shifted until he has established a 
primd facie case.--I/AjsBY v. Johnhon 
&SIGMETH, [1928)4 D. L. R. 956 ; [1928] 
3 W. W. R. 447 —CAN. 

PART IX. SECT. 1, SUB-SECT. 2.— 0. 

642 iv. .] — Wheeler v. Atkin- 

son (1926), 28 W. A. L. R. 12.— AU8. 

PART IX. SECT. 1, SUB-SECT. 2.— D. 

648 1. Whether ground for dismissing 
entire action .] — Where a statement of 
claim which alleges fraud also alleges 
other facts sufficient, if provod, to 
entitle pltf. to Judgment although no 
fraud is proved, the failure to prove 
fraud does not prevent pltf. from 
recovering. — M aoLean v. Reidrug, 
Ltd., [1932] 1 W. W. R. 223.— CAN. 

PART IX. SECT. 1, SUB-SECT. 3.— A. 

*d. Sale of assets dr goodwill— Mis- 
representation that trade mark registered. 1 
— Deft., managing director & chief 
owner in deft. co. entered into an agree- 
ment for sale of the assets Sc goodwill 
of the co. to pitfs., including a secret 
formula & trade mark which deft, 
represented as duly registered ; — 
Held : the statement that a trade 
mark was registered when it was not Is 
a materia] misrepresentation upon 
which rescission of a contract will bo 
ordered. — S oeats 8c Murray v. Young 
(1930), 43 B. C. R. 321.— CAN. 

PART IX. SECT. 1, SUB-SECT. 3.— E. 

687 vl. . ] — A party to a contract, 

as soon as he has knowledge of any 
fraud or false representations, must 
decide at once either to continue to 
carry out the contract or take Im- 
mediate steps to repudiate it. If he 
continues to carry out the contract, he 
cannot later, on the ground of such 
fraud or false representations, ask for 
payment on a basis different from that 
provided tor In the contract or on 
quantum meruit or as damages arising 
from the fraud or misrepresentations, 
— Nova Sootla Construction Co.. 



Oasea 695— 794. English and Empire Digest Supplement. 


605. Add, Annotations : — Refd. Hyman v, Hyman, 
Hughes 1 ?. Hughes (1028), 189 L. T. 416 ; 
May r. May (1929), 98 L. J. K. B. 770. 

704a. .] — Resp. purchased from applt. 

his holding of 2,925 shares in a private co. 
at the price of £2,250, which sum was made 
up of the sum of £1,350, being the value of 
the shares, & the sum of £900, being the 
amount of a loan which had been granted by 
applt. to the co. By the terms of the con- 
tract, resp. also undertook to relieve applt. 
of his obligations to a bank in respect of the 
co.’s overdraft & to have the securities, 
belonging to applt. & pledged with the bank 
against the co.’s overdraft, transferred back 
to applt. within two years. Applt. under- 
took to resign office as a director of the co. 
& to cease to have any further interest in 
the profits or losses of the co., or in any 
dividends which might be declared on the 
shares. Both applt. & resp. duly fulfilled 
the terms of the contract. Applt. sought 
to have the contract set aside on the ground 
that he had been induced to part with the 
shares by fraudulent misrepresentations on 
the part of resp. as to the financial position 
■& prospects of the co., <fc he also claimed 
restitutio in integrum . Resp. denied applt.’s 
allegations, & contended that restitutio in 
integrum was now impossible, on the ground, 
inter alia , that applt., by Ihe release of his 
securities «fc by his own release from his 
obligations to the bank, had obtained a con- 
tractual benefit which could not now be 
restored: — Held: (1) on the facts, applt. 
. was induced to enter into the contract by 


fraudulent misrepresentations on the part 
of resp., who was therefore not entitled in 
bar of restitution to found on dealings with 
the subject purchased, which he had been 
enabled by his fraud to carry out ; (2) applt. 
was, therefore, entitled to the remedy of 
rescission accompanied by restitutio in 
integrum as the substantial identity of the 
subject-matter of the contract remained. — 
Spence v Okawfoud, [1939] 3 All E. R. 
271, H. L. 

725. Add. Annotation : — Refd. Re City Equitable 
Fire Insurance Co. (2), [1930] 2 Ch. 293. 

748. Add. Annotations : — Refd. Weld v. Petre 
(1928), 97 L. J. Ch. 399 ; Lever Bros., Ltd. 
v. Bell, [1931] 1 K. B. 557 ; Spence v. Craw- 
ford, [1939] 3 All E. R. 271. 

750. Add Annotation : — Refd. Spence v. Craw- 
ford, [1939] 3 AU E. R. 271. 

751. Add. Annotations : — Refd. Steedman v. Frigi- 
daire Corpn., [1932] W. N. 248 ; Spence v. 
Crawford, [1939] 3 All E. R. 271. 

751a. .] — A party to a contract is not entitled 

' to rescind it on the ground of bribery when 
he is not in a position to offer restitutio in 
integrum , but he can recover damages in 
respect of the giving of the secret commis- 
sion. — Steedman v. Frigid aire Corpn., 
[1932] W. N. 248 ; 74 L. Jo. 405, JP. C. 

754. Add. Annotation — Refd. Spence v. Crawford, 
11939] 3 All E. R. 271. 

755. Add. Annotation : — Refd. Lever Bros., Ltd. 
v. Bell, [1931] 1 K. B. 657. 


Part X. — Misrepresentation as a Defence. 

773. Add. Annotation : — Consd. Alexander v. Ray- 1774. Add. Annotation : — Refd. lie Wait, [1927] 
son, [1936] 1 K. B. 109. | 1 Ch. 606. 


Part XI. — Effect of Fraud on Innocent Parties. 

782. Add . Annotations : — Refd. Re Lloyds Bank, 

Ltd., Bomze v. Bomze (1930), 47 T. L. R. 38 ; 794. Add. Annotation : — Refd. Slingsby v. District 
Lancashire Loans, Ltd. v. Black, [1934] 1 Bank, Ltd. (1931), 48 T. L. R. 114. 

K. B. 380. 


Ltd. v. Quebec Streams Commission 
& Royal Bank op Canada, [1933] 
S. 0. R. 220 ; 2 D. L. R. 593.— CAN. 


PART IX. SECT. 2. SUB-SECT, 1. 

703 ▼. .] — Canadian 

Credit Men's Trust Ass’n. v. Bunga- 
low Construction Co., [1928] 2 

D. L. R. 84.— CAN. 


70 S vl. .]— Right to 

rescission for unilateral misrepresenta- 
tion depends on being in position to 
offer restitutio in integrum . — Dominion 
Royalty Corpn., Ltd. r. Goffatt, 
[1935] 1 D. L. R. 780 ; O. R. 169 ; 
affd. t [1935] S. O. R. 565 ; 4 D. L. R. 
736 ; 5 F. L. 7. (Can.) 179. — CAN. 


PART IX. SECT. 8, SUB-SECT. 4.— A. 

708 i. When ordered.] — Hess v. Ross 
(S ask.) (1912), 22 W. L. R. 742 ; 3 
W. W. R. 251 ; 8 D. L. R. 798.— CAN. 


PART IX. SECT. 2, SUB-SECT. 5.— C. 

722 I. General rule.] — Kleynhaus 
Brothers v. Wessels’ Trustee, 
[1927] App. D. 271.— S. AF. 


PART IX. SECT. 3, SUB-SECT. 6. 

742 11. .] — Carrique v . Oatts 

(1914), 7 O. W. N. 500 ; 32 O. L. R. 
548.— CAN. 

, 742 lit. .] — Morin e. Anger, 

[1931] 1 D. L. R. 827 ; 60 O. L. R. 327. 
—CAN. 

742 iv. .] — WeyermaN v. 

Faoeol Motor Sales Co., [1931] 2 
D. L. R. 817.— CAN. 


PART IX. SECT. 3, SUB-SECT. 9. 

757 vii. .] — In proceedings 

for curial rescission of a contract to 
take shares, the shareholder's claim 
for rescission may be barred by laches 
or delay on the ground that equity will 
not lend Its old to those who sleep on 


757 vlii. .] — Cahill t>. 

Nioholls, [1929] l D. L. R. 239.— CAN. 

PART X. SECT. 1. 
sp. Although no claim for rescission.] 


tneir ngnte . — fee lucks, ltd. 
pell’s Case), [1928] V. L. R. 46< 
[1928] Argus L. R. 288.— AUS. 


— Trusts & Guarantee Co. v. 
Schooley, [1932] 3 D. L. R. 789. — 
CAN. 


PART X. SECT. 3, SUB-SECT. 1. 

773 ii. .] — A doctor sold 

his practice for £500. The purchaser 
paid two instalments of the price, but, 
when sued for the balance of the prioe, 
he stated in defenoe that he had been 
induoed to enter into the contract by 
the false & fraudulent misrepresenta- 
tions of the seller : — Held : the pur- 
chaser’s claim of damages, being 
illiquid, & based not upon the contract 
of sale but upon delict, oould not con- 
stitute a relevant defenoe to the action, 
& oould not be dealt with as a counter- 
claim in that action. — Smart v. 
Wilkinson, [1928] 8. C. 383.— SCOT. 

PART XI. 

r 1. S. P. Rutledge ©. Anderson 
(1914), 27 W. L. R. 75 : affcL (1915), 
28 W. L. R. 393 ; 20 D. L. R. 97 : 
24 Man. L. R. 403.— CAN. 


ft 
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MISTAKE. 

Part I —Nature of Mistake. 

5. Add. Annotation : — Retd. Anglo-Scottish Beet Sugar Corpn., Ltd. v. Spalding Urban District 

Council, [1937] 3 All E. R. 335. 


Part II. — Mistake of Law. 


17. Add. Annotation : — Folld. Jervis v. Howie, 
[1930] 3 All E. R. 193. 

17 a. .} — Pltf. & the first deft, verbally 'agreed 

that the first deft, should take a lease of 
pltf.’s coal mine & pay pltf. a royalty of three- 
pence per ton free of tax on all coal sold. 
The terms of this agreement were set out in a 
memorandum signed by pltf. containing the 
words “ free of tax ” in pltf.’s writing. The 
lease provided that the first deft, should 
pay the rent therein mentioned & the royalty 
free of tax. He carried out both provisions 
until he assigned the lease to deft, co., & he 
did not pay the income tax on the royalty. 
The co. continued to pay the royalty free of 
tax, & also not to pay the income tax thereon, 
until the Inland Revenue authorities 
demanded it. It was then paid to date, & 
the co. deducted the whole of it from the 
current instalment of royalty, claimed to 
be entitled to deduct it rateably from future 
instalments, on the ground that the provision 
in the lease for the payment of royalty free 
of tax was in contravention of the Income 
Tax Acts. On a claim by pltf. for rectifica- 
tion of the lease by substituting for the 
provision for the payment of the royalty of 
threepence free of tax a provision for the 
payment of a royalty of such an amount as 
after the deduction of income tax of the 
standard rate from time to time should leave 
threepence : — Held : that there was “ strong 
irrefragable evidence ” of the parties’ in- 
tention on executing the lease, & it must be 
rectified in accordance with pltf.’s claim. — - 
Jervis v . Howlb <fc Talke Colliery Co., 
Ltd., [1937] Ch. 07 '; [1930] 3 All E. R. 193 ; 
106 L. J. Ch. 34 ; 155 L. T. 572 ; 80 Sol. Jo. 
875. 

Annotation:— Retd. Noel v. Truat}& Agenoy Co. of Australasia, 

Ltd., [1937] Oh. 438. 

27. Add. Annotations: — As to (1) Refd. Bell v. 
Lever Bros., Ltd. (1931), 140 L. T. 258. As 
to (2) Consd. Robert A. Munro & Co. v. Meyer,- 
[1930] 2 K. B. 312 ; Anglo -Scottish Beet 
Sugar Corpn., Ltd. v. Spalding Urban District 
Council, [1937] 3 All E. R. 335. Refd. 
Norwich Union Fire Insurance Society, Ltd. 
v. Price, Ltd., [1934] A. C. 455. 


31. Add. Annotation : — Refd. Blay v. Pollard & 
Morris, [1930] 1 K. B. 028. 

34. Add. Citation: — previous proceedings^ sub nom. 
Ainsworth v. Wilding, [1890] 1 Ch. 673. 

Add. Annotation : — Generally , Refd. Kinch v. 
Walcott, [1929] A. C. 482. 

34a. .] — There is no authority for the pro- 

position that if two parties enter into what is on 
the face of it a binding contract, in ignorance 
of their legal rights, each believing the other 
to be legally bound to enter into such a con- 
tract when ho is iu fact not so bound, the 
contract so entered into is not enforceable. 
To hold otherwise would be to decide that a 
common mistake of law vitiated a contract. 

On Feb. 1, 1935, pltf. co. by a formal 
contract in writing agreed with deft. K. that 
pltf. co. should have the exclusive right to 
the services of K. & his band for the purposes 
of making gramophone records for twelve 
months. The terms & conditions were set 
out in the contract. Clause l of the contract 
was in the same terms as those of clause 1 
of the contract of Mar. 15, 1934, except that 
the inapt word “hereinafter” was omitted. 
When making the contract both K. & the 
representative of pltf. co. thought that they 
were legally bound to do so by the terms of 
clause 1 of the contract of Mar. 15, 1934 : — 
field : the contract was enforceable. — 

British Homophone, Ltd. v. Kunz & 
Orystallatb Gramophone Record Manu- 
facturing Co., Ltd. (1935), 152 L. T. 589. 

30a. Payment of tax.] — The suppliant co. 

paid betting duty under Finance Act, 1920 
(c. 22), s. 15, in respect of a totalisator, & 
afterwards the House of Lords, in a precisely 
similar case, held that betting duty was not 
payable. The suppliant co. then presented 
a petition of right claiming the return of the 
amount of the duty on the ground that it 
had been paid under a mistake of fact : — 
Held : the suppliants’ mistake as to their 
liability to the auty was a mistake of law & 
not of fact, & therefore they could not 
recover. — National Pari-Mutuel Assocn., 
Ltd. v. R. (1930). 47 T. L. R. 110, C. A. 


PART II. SECT. 2, SUB-SECT. 1. 

11 v. .] — Held: even if the 

money had been paid under a mistake 
of law, it could not be recovered back. 
— C AXIL FIELD v. ARNOLD (NO. 2), [1925] 
1 D. L. R. 298 ; 34 B. C. R. 398. — CAN. 

11 vi. .] — Whore a licence fee is 

demanded by a municipality under a 
claim of right, without fraud or 
imposition, & the person of whom it is 
demanded knows that it is demanded 


only by reason of a certain bye-law, 
& chooses to yield to the demand rather 
than contest it. the payment is regarded 
as a voluntary one & the money 
cannot be recovered back even If the 
bye-law was xdtra viren . — Col wood 
Park Assocn.. Ltd. v. Oak Bay 
Corpn., [1928] 3 D. L. R. 812 ; [19281 
2 W. W. R. 593.— CAN. 


PART II. SECT. 2, SUB-SECT. 2. 
a 1. Payment of tax .}— Money 


7 


paid voluntarily to a municipal cor- 
poration under a claim of right, with- 
out fraud or imposition, for a tax or 
licence cannot, without statutory aid, 
l>e recovered back, even though such 
tax or licence oould not have been 
legally demanded or enforced. — 
Fowler & Andrews r. Spallum 
chekn Township, [1930] 3 W. W. R. 
12; 53 B. C. R. 47.— CAN. 
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Part ill. — Mistake of Fact. 


68a. .] — The L. Co., who held more than 99 per 

cent, of the share capital of N. Oo., agreed 
with one B. that he should be in the service 
of L. Oo. for a term of years, during which 
he should act as chairman of the board of 
directors of N. Oo. at a salary of £8,000 a year. 
They made a similar agreement with one S. 
that^he should be vice-chairman of the board 
at a salary of £6,000 a year. While acting 
as chairman So vice-chairman respectively, 
B. So S. entered on their own account into 
secret speculations in cocoa, a commodity 
in which N. Oo. dealt, of such a character as, 
on the finding of the jury in answer to a 
specific question, would have justified the 
L. Oo. in terminating their agreements of 
service So N. Co. in dismissing them from their 
offices of chairman So vice-chairman. Sub- 
sequently N. Oo. became amalgamated with 
another co.. So it became necessary to cancel 
the appointments of B. So S. as chairman So 
vice-chairman. Being unaware of the afore- 
said breaches of duty by B. So S., L. Co. 
agreed to pay to B. £30,000 So to S. £20,000 
as compensation for terminating their ser- 
vices ; B. So S. agreed to accept these sums, 
So they were duly paid. The jury, in answer 
to a further specific question, found that the 
L. Oo. if they had been aware of the breaches 
of duty by B. So S. would have terminated 
their agreements, So B. So S. would have been 
. dismissed from their offices without any com- 
pensation. The action in which the jury so 
round was brought in the first instance by 
the L. Oo. alone, N. Oo. being joined in the 
course of the proceedings as co-pltfs., against 
B. So S., claiming rescission of the compensa- 
tion agreements & repayment of sums paid 
thereunder on the ground of fraudulent mis- 
representation, So alternatively, as the House 


construed the points of claim, on the ground 
of unilateral mistake induced by fraud, but 
not on any ground of mutual mistake 
innocently made by the defts. so far as they 
were concerned. There was a specific alter- 
native claim that the agreements of settlement 
So the payments under them were made under 
a mistake of fact. The jury negatived the 
charges of fraud, So found that at the time 
of negotiating the compensation agreements 
B. So S. had not in mind their breaches of 
duty : — Held : the action failed ; as to 
mutual mistake, on the ground that the 
mutual mistake related not to the subject- 
matter, but to the quality of the service 
contracts. — Bel l v. Lever Bros., Ltd., 
[1932] A. O. 161 ; 101 L. J. K. B. 129 ; 146 
L. T. 258 ; 48 T. L. R. 133 ; 76 Sol. Jo. 50 ; 
37 Com. Oas. 98, H. L. ; revsg. S. C. sub nom. 
LkverjBros., Ltd. v. Bell, [1931] 1 K. B. 
• 557, 0. A. 

Annotation : — Reid. Norwich Union Fire Insuranoe Society, 
Ltd. v. Prioe, Ltd., [1934] A. 0. 455. 

64. Add. Citations 96 L. J. K. B. 621 ; 137 

L. T. 233 ; 43 T. L. R. 417 ; 33 Com. Gas. 
16, H. L. 

65. Add. Annotation : — Refd. Greer v . Downs 
Supply Co., [1927] 2 K. B. 28. 

66. Add. Annotation : — Consd. Greer v. Downs 
Supply Go., [1927] 2 K. B. 28. 

71. Add. Annotation : — Refd. Lake v. Simmons, 
[1927] A. O. 487. 

72. Add. Annotations : — Consd. London Jewellers, 
Ltd. v. Attenborough, London Jewellers, 
Ltd. v. Robertsons (London), Ltd., [1934] 2 
K. B. 206. Refd. Greer v. Downs Supply Co., 
[1927] 2 K. B. 28. 

75. After this case add “ See, also , Misrepre- 
sentation So Fraud, No. 445a.” 


PART III. SECT. 2, SUB-SEOT. 2. 

63 |i. .] — Deft, as pur- 

chaser signed a contract of sale & 

} mrohase of a piece of land, whioh, 
n her ignorance, she believed was a 
contract for the purchase of an option 
to purchase the land. Deft., however. 

S leaded that she Informed pltf.'s agent 
tiat she desired an option only. & 
that later the agent saw her Sc said that 
he had seen pltf. & ** fixed it up.” 
She alleged that the contract which 
was signed was put forward & signed 
in the belief that it gave effect to an 
agreement for an option only. The 
Jury found that such belief was not 
lndqoed by the representations of 

E ltf.’s agent : — Held : as deft, had 
erself misconstrued the document she 
was bound by the contract, ft, as she 
had charged fraud ft failed, she should 
not suooeed on another ground. — 
Burrows «. Winter (18SI), 24 Tas. 
L. R. 45.— AUS. 

64 ii. Status of individual.]— 

Pltf. a sharemilker under agreement 
with deft. D., met with an accident of 
which due notice was given & deft, 
oo., D.'s Insurer, admitted liability. 
Some nineteen months after the 
accident a doctor was able to pronounoe 
that pltf. had suffered a 60 per oent. 
permanent disability. The oo. was 
then advised that pltf. was not a 
“ worker ” within Workers* Compensa- 
tion Act, 1922. Pltf. claimed com- 
pensation in the Arbn. Ot. on the 
grounds (1) that pltf. was a “ worker ** 
within the Act, ft (2) that deft. D„ 
through his insurers, had agreed to 


admit liability ft to pay compensation. 
The judgment of that ot. was that 
pltf. was not a “ worker ** within the 
Act & that being so, the ct. had no 
jurisdiction to enforce the alleged 
agreement. Pltf. then brought this 
action for specific performance of the 
alleged agreement, or, alternatively, 
for £1,000 damages for breach of 
contract. On the evidence set out In 
the Judgment : — Held : giving judg- 
ment for defts. there was no considera- 
tion in the ordinary sense for the 
admission ft nothing m the nature of a 
compromise ft the admission was 
made through a mutual mistake of 
fundamental fact. — Davidson v. Atlas 
Assurance Co., Ltd. & Daysh, 
[19321 N. Z. L. B. 1163; G. L. R. 
426.— N.Z. 


•a. Ignorance of rights dependent on 
mixed questions of law fact — Mistake 
of title—" Belief.”}— In K. B. B. 603, 
which provides for the relief of a 
person who makes lasting improve- 
ments on the land of another under the 
belief that it is his own, the . words 
“ under the belief that the land is his 
own *' imply a mistake regarding 
sufficiency of title ft not a mistake 
regarding the boundaries of his own 
land ; ft, even if the rule covers, mis- 
takes as to boundaries, the ** belief ” 
must be real, bond 'fide ft reasonable, 
that is, it must be founded on informa- 
tion or assuranoee snob as would guide 
an ordinarily careful ft competent man, 
ft not predicted merely on the absence 
of information or inquiry, especially 
where inquiry is suggested by the nature 


of the circumstances. — A umann v. 
McKenzie, [1928] 3 W. W. R. 233.— 

CAN. 

PART III. SECT. 2. SUB-SECT. 3. 

e i. Mistake as to identity of 

payee — Intention of payor — Question for 
jury,] — Bunge (Australia) Pty., Ltd. 
v. Ying Sing (1928), 28 S. R. N. 8. W. 
265 ; 45 N. S. W. W. N. 60.— AUS. 


PART III. SECT. 2, SUB-SECT. 4.— B. 

84 I. Unilateral mistake .] — Deft, was 
offered a house described as “ No. 6 ** : 
he carelessly went & inspected No. 16 
in the same street, ft then signed an 
offer for No. 6 believing it to bo the 
house he had inspected. The mistake 
was deft.’s & was in no way attribut- 
able to pltf. or her agent, neither of 
whom was made aware of the faot that 
deft, had made the inspection. Deft, 
knew he had inspected No. 1 6 , ft after- 
wards signed the offer for No. 6 after 
reading it. In an action by pltf. for 
specific performance, or, alternatively, 
for damages : — Held : the case was 
one of mistake as to the identity of 
the subject-matter of the contract, 
but such mistake was purely unilateral, 
as pltf. was guiltless of such mistake 
ft was unaware until the contract was 
complete that deft, believed he was 
buying No. 16. Deft, was accordingly 
bound by the contract. — Wallace v. 
McGirk, [1936] N. Z. L. R. 483; 
G. L. R. 388 ; 12 N. Z. L. J. 187.— 
N.Z. 
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86. Add. Annotation :—~As to (2) Refd. Blay v . 
Pollard & Morris, [1930] 1 K. B. 628. 

86. Add. Annotation : — Refd. Chaney v. Maclow, 
[1929] 1 Ch. 461. 

87. Add. Citations : — 96 L. J. Oh. 38 : 136 L. T. 
236. 

Add. Annotation : — Refd. Shipley Urban Dis- 
trict Council v. Bradford Corpn., [1936] Ch. 
375. 

84. Add. Annotations : — Apld. Kennedy v. 
Thomassen, [1929] 1 Ch. 426. Consd. Bell 
v. Lever Bros., Ltd. (1931), 146 L. T. 258. 
After this case add “ See , also. Contract. 
No. 3081a.” 

96. Add. Annotations : — Consd. Lever Bros., 
Ltd. v. Bell (1931), 140 L. T. 258. Refd. 
Robert A. Munro & Co. v. Mever, [1930] 2 
K. B. 312. 

100. Add. Annotations : — Consd. Bell v. Lever 
Bros., Ltd. (1931), 146 L. T. 258. Refd. 
Robert A. Munro & Co. v. Meyer, [1930] 2 

K. B. 312. 

101. Add. Annotations : — Refd. Lever Bros., Ltd. 
v. Bell (1930), 47 T. L. R. 47 ; British Homo- 
phone, Ltd. v. Kunz & Crystallate Gramo- 
phone Record Manufacturing Co. (1935), 152 

L. T. 689. 

107. Add. Annotation: — Refd. Wellington v. 

Townsend, [1939] 2 All E. R. 225. 

125. Add. Annotations : — As to ( 1) Consd. Blay v. 
Pollard & Moms, [1930] 1 K. B. 628. As to 
(3) Apld. London Holeproof Hosiery Oo. v. 
Padmore (1928), 44 T. L. R. 499. Consd. 
Bell v. Lever Bros., Ltd. (1931), 146 L. T. 


258 ; Sullivan v. Constable (1932), 48 

T. L. R. 369. 

129 Add. Annotation : — Refd. Ridley e. Oster, 
[1939] 1 All E. R. 618. 

135. Add. Annotation : — Consd. Lever Bros., Ltd. 
v. Bell (1930), 47 T. L. R. 47. 

137. Add. Annotation : — Refd. Clark’s Appeal 
(1937), 20 Ry. & Can. Tr. Cas. 61 . 

140a. .] — Defts. contracted to sell to 

pltf. 30,000 Argentine hare skins, but by an 
alleged mistake they offered the goods at 
certain prices per pound instead of at those 
prices per piece, tne value of a piece being 
approximately one-third that of a pound. 
In verbal & written negotiations which took 
lace prior to the sale, reference had always 
een made to the price per piece & never to 
the price per pound, & expert evidence was 
given that Argentine hare skins were generally 
sold at prices per piece - Held : pltf. could 
not reasonably have supposed that the offer 
expressed the real intention of the persons 
making it, A must ha ve known it to have been 
made by mistake. I *ltf . did not, by his 
acceptance of the offer, make a binding con- 
tract with defts.- Haktog v. Colin A 
Shields, L1939] 3 All K. R. 506. 

157. Add. Annotation : — Refd. Lawrence v. Oassel, 
[1930] 2 K. B. 83. 

•173. Add. Annotation : — Generally , Refd. Home A 
Colonial Inace. v. London Guarantee A 
Accident Oo. (1928), 45 T. L. R. 134. 

176. Add. Annotation: — Refd. Gaskin v. Cash in, 
[1938] 1 All E. R. 530. 


Part IV. — Mistake in Expression of Intention and Relief 

Therefor. 


203a. .] — P. A M., who had been partners as 

garage proprietors, agreed to dissolve the 
partnership as from Mar. 4, 1929, on the 
terms, as was found, that M. should take over 
all liabilities of the firm incurred after 
Mar. 4. P. infonnod his father, who was a 
solr., of the dissolution of the partnership, A 
the father prepared a written agreement to 
carry it out. By this document M. was 


made liable to indemnify P. in respect of all 
rent due before Mar. 4. This agreement was 
handed to M. t who was asked to read it, A 
he looked through it A signed it, although 
he said lie could not understand it. On a 
claim by P. to be indemnified in accordance 
with the written agreement in respect of rent 
accrued due before Mar. 4, M. pleaded that 
he signed the agreement under the belief 


PART III. SECT. 2. SUB-SECT. 6.— A. 

115 II. .]— Where a sale, which 

was not by order or description, but 
of a specific chattel known to the buyer, 
was made on the understanding & 
In the honest belief that It was in- 
herently a better article than it really 
was, t.g. that it was a new motor car 
of recent make, whereas it was in fact 
a used 8c damaged car of an earlier 
make, but there was no representation 
or warranty, A title passed before 
the parties discovered their mistake, 
the purchaser was held not to be entitled 
to rescission or other relief. — B rook 
v. CREPPS, (1930) 1 W. W. R. 595 i 2 
D. L. R. 818.— CAN. 

PART HI. SECT. 2, SUB-SECT. 7. 

1 i. .] — Burke v. Ritchie (1906), 

Cout. S 65.— CAN. 

PART IIL SECT. 2, SUB-SECT. 8.— A. 

t i. .1 — Arhotronq v. 

Wright (1930), 11LP.R. 309.— CAM. 


r ii. .] — Tattrie v. Dykinb 

(1930), 2 M. P. R. 118.— CAN. 

t I. Mortgage — Mortgagor in- 

solvent to knowledge of mortgagee .) — A 
party taking a mtge. from a intgor. to 
his knowledge insolvent cannot, on 
the ground of mntuaJ mistake, rectify 
his mtge. by including additional land, 
as against a subsequent mtgee. or 
trustee in bkpey. — Re Monkley, 
Bank op Nova Scotia v. Wright, 
(1933J 3 D. L. R. 384 ; 6 M. P. R. 
523.— CAN. 

PART III. SECT. 2, SUB-SECT. 8. — C. 

ab. Assignment of judgment.] — The 
assignment specifically mentioned two 
judgments, & the judgment in question 
was a third judgment owned by the 
assignor : — Held : since at the time 
of the assignment the assignee did not 
have said third judgment in mind at 
ail 8c it was not mentioned, there was 
no consensus ad idem with respect to R, 
&, therefore, the assignment . did not 


covor it, although the assignor was 
willing to assign it, 8c believed he was 
assigning it. — K ygitb v. Zawitkowski 
& Ross, [19281 1 D. L. R. 621 ; [1928] 
1W.W.H. 332 ; 22 Saak. L. R. 305.— 
CAN. 

PART III. SECT. 2, SUB-SECT. 9.— C. 

d I. * .] — Stinson v. Moojre 

(1863), 10 Gr. 94.— CAN. 

PART IV. SECT. 1, SUB-SECT. 1.— A. 

192 II. . h — M aster v. Phipps 

(1865), 6 Gr. 253.— CAN. 

PART IV. SECT. 1, SUB-SECT. 1.— C. 

• i, Where the parties have 

made an agreement & one party 
records it erroneously, the other party, 
if he knows at the time that there is 
an error, acts fraudulently if he seeks 
to take advantage of that error, & 
cannot be allowed to enforce it.~ 
Binm» (W. a) v. Avert (W. Ml A.), 
Ltd. (1984), L L. R, 61 Gala 648.— IND. 
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that it embodied the oral agreement of 
Mar. 4, that it was drawn up under a mutual 
mistake of fact, Sc that the only agreement 
arrived at was that M. should indemnify P. 
to the extent agreed upon orally. Fraud 
was not pleaded, nor was rectification claimed 
in the pleadings. At the trial the judge 
found that M. signed the agreement handed 
to him with practically no consideration of 
its terms. Sc that as a stipulation had been 
inserted therein which he had not orally 
agreed to, that term could not be relied upon, 
&, accordingly, that the written agreement 
must be rectified to make it conform to the 
oral agreement. P. appealed : — Held : (1 ) as 
M. knew that the agreement which* he signed 
was an agreement for the dissolution of the 


partnership between him Sc P., it was not 
open to him, in the absence of fraud or 
misrepresentation by P. as to the legal effect 
of the document, to rely on the plea of non 
est factum merely because if he had carefully 
read Sc understood the document he would 
have objected to one of its terms as not in 
accordance with the oral agreement ; (2) in 
the absence of any allegation of fraud or 
conduct amounting to fraud, Sc in the absence 
of any claim for rectification, it was not open 
to the judge to rectify the written agree- 
ment : (3) there was no evidence of mutual 
mistake. — Blay v. Poulard Sc Morris. 
[1930] 1 K. B. 628 ; 99 L. J. K. B. 421; 143 
L. T. 92 ; 74 Sol. Jo. 284, 0. A. 


' Part V. — Relief in 

216. Add. Annotation : — Consd. Bell v. Lever 
Bros., Ltd. (1931), 146 L. T. 268. 

229. Add. Annotations : — Refd. Steedman v. Frigi- 
daire Corpn., L1932] W. N. 248 ; Spence v. 
Crawford, [1939] 3 All E. li. 271. 

236. A fid. Annotation: — Refd. Dixon (J. J.) v. 
Taylor Sc Cowells (trading as Pine-exx Liquid 
Sc Disinfectant Soap Co.) (193:,), 60 R. P. C. 
406. 

244. Add. Annotations : — Refd. Robert A. Munro & 
Co. v. Meyer, [1930] 2 K. B. 312 ; Lever Bros., 
.Ltd. v. Bell, [1931] 1 K. B. 657. 

248. Add. Annotations : — Refd. Be Russ & Brown’s 
Contract (1933), 49 T. L. R. 443 ; He Russ & 
Brown’s Contract, [1934] Oh. 34. 

249. Add. Annotation: — As to (1) Refd. Public 
Trustee v. Lancaster Duchy, [1927] 1 K. B. 
516. 


Cases of Mistake. 

254. Add. Annotation : — Refd. Lever Bros., Ltd. 
• v. Bell, [1931] 1 K. B. 557. 

263. Add. Annotation : — Refd. Shipley Urban Dis- 
trict Council v. Bradford Corpn., [1936] Ch. 
375. 

281. Add. Annotation : — Refd. Lancashire Loans, 
Ltd. v. Black, [1934] 1 K. B. 380. 

283. Add. Annotation : — Refd. Shipley Urban Dis- 
trict Council v. Bradford Corpn., [1936] Ch. 
375. 

293. Add. Annotation : — Refd. Eagle Star Sc British 
Dominions Insce. v. Reiner (1927), 43 T. L. R. 
259. 

298. Add. Annotation : — Refd. Shipley Urban Dis- 
trict Council v. Bradford Corpn., [1936] Ch. 
375. 

300a. .] — Blay v. Pollard Sc Morris, No. 

203a, ante. 


PART V. SECT. 2, SUB-SECT. 1. 

216 ii. Mistaken belief that 

money due — Onus of proof on plaintiff. 1 
— Recsey v. Reiohe, 11927] App. D. 
654. — S. AF. 

■f . Effect of condition making decision 
final.) — Pltf., an agricultural Bociety, 
issued tickets stating that on a certain 
date during its annual exhibition it 
would “ sell for $1.00 to the holder of 
the ticket selected ” a motor car of a 
certain make & year. The tickets 
also Btated : “Condition precedent. 

. . . The decision of the party making 
the selection for the society is final. 
Prizes must be olaimed within five 
minutes, otherwise a fresh selection 
will be made. ...” On said date a 

a erson, acting under the direction of 
le president of the society, drew a 
coupon from a drum in which the 
numbered coupons which had been 
detaehod from tho tickets on the sale 
thereof had been placed. On tho 
announcement of the number so drawn 
deft., thinking ho had the right ticket, 
handed the ticket to the president 
who, after looking at it, announced 
that deft, was the winner. Deft, 
paid #].00, the key of the car was 

f iven to him & he drove the car away, 
t was later discovered that the number 
on deft.'s ticket was not the same as 
that on the selected coupon. He 
refused to return the car & pltf. sued 
to recover it or its value. It was found, 
on the evidence, that both parties had 
aoted under an honest mistake ; the 
president had examined the ticket & 
had not relied on any representation 


by deft, other than the presentation of 
the ticket : — Held, : because of the 
condition as to the finality of the 
person making the selection, the action 
railed. — Prince Albert Agri- 
cultural Society v. Dobson, [1938] 
3 W. W. R. 73 9.— CAN. 

PART V. SECT. 2, SUB-SECT. 2. 

221 v. — — .] — A mistake as to 

the duration of a contract will not be 
relieved against after pltf. has been 
allowed to carry out the terms. — 
Criterion Advertising Co. i\ 
Stewart [1938], 4 D. L. It. 198 ; 
8 F. L. J. (Can.) 229. CAN. 


PART V. SECT. 3, SUB-SECT. 1.— 
C. (bb 

r i. .1 — Mahon v. McLean 

(1867), 13 Gr. 361.— CAN. 

PART V. SECT. 3, SUB-SECT. 2.— 
A. (•). 

282 Hi. Revsd. on other grounds, 
[19191 3 W. W. R. 480 ; 48 D. L. R. 
447. 

282 ix. .] — Samson v. 

Butt, [1927] N. Z. L. R. 119.— N.Z. 

282 x. .] — An agreement 

for the sale of mineral claims held to 
have been entered into under a mistake 
common to l>oth parties, they thinking 
that they were contracting with respect 
to claims of a reasonable size, whereas 
the claims in question were in fact 
substantially encroached upon by a 
Previously Crown granted claim. The 

10 


S urchasere were, therefore, held en- 
tlcdto an abatement of the purchase- 
nrioe. — Barron e. Morgan & Silver 
Leaf Mines, Ltd., [1930] 3 W. W. R. 
65 ; 4 D. L. R. 985 ; 43 B. C. R. 84.— 
CAN. 


282 xi. Corson v. Mor- 

gan, [1932] S. C. R. 722 ; 4 D. L. R. 
799.— CAN. 

282 xii. .] — Evans v. 

Nyland, [19331 1 W. W. R. 139; 46 
B. O. R. 441.— CAN. 


282 xiii. .]— Refusal to 

reform mtge., as evidence not sufficient 
to establish mutual mistake. — Stkkvks 
t>. Layton (1935), 9 M. P. R. 156. — 
CAN. 


282 xiv. — -- .1 — Where a 
written contract does not represent 
the agreement, the ct. may reform it.- — 
Criterion Advertising Co. r. 
Stewart (1938), 13 M. P. R.%317 ; 8 
F. L. J. (Can.) 116.— CAN. 

•f. Reasonableness of mistake .) — 
Held : not a question in issue. — 
Tshoba Colliery (Natal), Ltd. v. 
Tshoba Coal Syndicate, Ltd. (1926). 
47 N. L. R. 526.— 6. AF. 


PART V. SECT. 8, SUB-SECT. 2.— 
A. (b). 

300 li. .] — COTTINGHAM V. 

Boulton (1857), 6 Gr. 186.— CAN. 


800 iii. Unless induced by other 

party. }—Re Gold Med ax Furn. Mfo. 
Co., Ex p. Scythes & Co. (Out.), 
J1927) 2 D. L. R. 323 ; 8 C. B. R. 169.— 
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308. Add. Annotation : — As to (2) Refd. Blay v. 
Pollard & Morris, [19303 1 K. B. 628. 

310. Add. * Annotation : — Consd. Shipley Urban 
District Council v . Bradford Corpn., [1930] 
Ch. 375. 

312a. .] — In an action for a declaration that, 

upon the true construction of an agreement 
under the seals of a district council & a city 
corpn., for an additional supply of water to 
the council by the corpn. therein expressed 
to be “ at a pro rata charge as £540 is to 
450,000 gallons subject to measurement,” the 
council were entitled to such additional 
supply at a pro rata charge of £540 “ per 
annum ” for 450,000 gallons “ per diem ” or 
in the alternative, for rectification of the 
agreement on the ground of mutual mistake, 
by the insertion therein of the words “ per 
annum ” & “ per diem ” : — Held : the agree- 
ment bore the construction which the council 
claimed to have placed upon it. If that 
construction were wrong the ct. would, 
notwithstanding the absence of any ante- 
cedent binding contract, rectify the instru- 
ment of agreement, so as to give effect to 
what was proved to have been the con- 
current intention of the parties at the moment 
of executing the same — namely, to contract 
on the basis of a payment of £540 “ per 
annum ” for a supply of 450,000 gallons 
“ per diem ” subject to measurement. 

The statement in the judgment of James, 
V.-C. in Mackenzie v. Coulson (1869), L. R. 
8 Eq. 368, at p. 375 : “ It is always necessary 
for a pltf. to show that there was an actual 
concluded contract antecedent to the instru- 
ment which is sought to be rectified ; & 

that such contract is inaccurately represented 
in the instrument ” does not warrant the 
suggestion that the jurisdiction of the ct. 
cannot be exercised, even in cases of clear 
mutual mistake in the attempt to embody 
in the instrument the concurrent intention 
of the parties existing at the moment of the 
execution of the instrument, unless a pre 
viously existing contract can be proved. — 
Shipley Urban District Council v . Brad 
ford Corpn., [1936] Ch. 375 : 105 L. J. Ch. 

225 ; on appeal , [1936] Ch. 399 ; 154 L. T. 
444, C. A. 

Annotation: — Reid. Crane v. Hegemnn-Harris Co. Inc. 

[1939] 1 All E. R. 662. 

336. Add. Annotation : — Refd. Shipley Urban Dis- 
trict Council v. Bradford Corpn., [1936] Ch. 
375. 

340. Add. Annotation : — Refd. Shipley Urban Dis- 
trict Council v. Bradford Corpn., [1936] Ch. 
375. 

343. Add. Annotation : — Refd. Shipley Urban Dis- 
trict Council v. Bradford Corpn., [1936] Ch. 
375. 


845. Add. Annotation : — Generally , Refd. Shipley 
Urban District Council v. Bradford Corpn., 
[1936] Ch. 375. 

356. Add. Annotation : — Refd. Shipley Urban Dis- 
trict Council v . Bradford Corpn., [1930] Ch. 
375. 

356. Add. Annotation : — Refd. Shipley Urban Dis- 
trict Council v . Bradford Corpn., [1930] Ch. 
375. 

376. Add. Annotation : — Refd. Shipley Urban Dis- 
trict Council v. Bradford Corpn., [1936] Ch. 
375. 

389. Add. Annotation : — Refd. Shipley Urban Dis- 
trict Council v. Bradford Corpn., [1930] Ch. 
375. 

401. Add. Annotation : — Refd. Shipley Urban Dis- 
trict Council v. Bradford Corpn., [1930] Ch. 
375. 

403. Add. Annotation : — Refd. Re Lloyds Bank, 
Ltd., Bomze & Ledertnan v. Bomze, [1931] 
1 Ch. 289. 

413. Add. Annotation : — Consd. Crane v. Hegeman- 
llarris Co., Inc., L1939J 1 All E. R. 662. 

413a. Claim In action to enforce arbitration 

award.] — By a building agreement dated 
July 16, 1935, defts. agreed to construct for 
the E. C. Co., Ltd., the E. C. exhibition 
buildings. The contract price was to be 
divided into two clear parts — namely, (a) the 
actual cost of labour & materials, (b) a 
fixed sum of £140,000, which was to cover & 
include defts.’ profit, the cost & expenses of 
plans, specifications & architectural drawings, 
the salaries of architect & engineer, & general 
overhead expenses. It was also provided 
that the total liability of the E. C. Co., Ltd., 
should not exceed £1,209,250, & that, should 
the total cost exceed that amount, deftR. 
should assume responsibility for, & pay for, 
any such excess, called the over-run. It was 
agreed that the sum of £140,000 should be 
divided into two equal parts, <fc that the first 
£70,000 should represent defts.’ expenses <fc 
the second £70,000 the job profit, subject, 
however, to the over-run. By an agreement, 
dated Oct. 23, 1935, made between pltf. & 
defts., & expressed to be supplemental to the 
building agreement of July 10, 1935, pltf. was 
to be the architect for the job. Ac was to be 
paid a minimum fee of £13,000, At “ such a 
further amount (not exceeding £20,000 in all) 
as shall be equal to two equal seventh parts 
of the amount which the co. shall under the 
terms of the building agreement ” receive Ac 
retain “ in respect of the fixed fee of £140,000 
payable thereunder to the co.” No sum 
under this provision was to be payable to the 
architect until the co., defts. had “ received 
At retained £70,000 on account of the fixed 
fee payable to them but as Ac when any sum 


PART V. SECT. 3. SUB-SECT. 2.— 
A. (t). 

326 i. Whether granted .] — Where an 
instrument purporting to evidence an 
agreement for tne sale of land does not 
accurately represent the true agree- 
ment, the ct. will entertain an action 
to have it rectified & for the specifio 
performance of the real agreement, even 
though only oral evidence is adduced in 
support of the claim for rectification. — 
Linos v. Zbkybki, fi930] 3 W. W. R. 
415 : 4 D. L. R. 1040.— CAR. 


PART V. SECT. 8. SUB-SECT. 2.— C. (a). 

828 xl. .1 — Where a parcel of 

land is omitted by mistake, a mtge. 
may be rectified although there is no 
memorandum to satisfy the 8 tat. of 
Frauds. — Elkinqton v. Willett 
(1934), 49 B. C. R. 316.— CAN. 

PART V. SECT. 4, SUB-SECT. 1.— 
B. (a). 

363 ill. .) — Even in a 

common -law action on a written con- 

n 


tract, the defence of mutual mistake 
may be raised, & parol evidence 
admitted to support it, although deft, 
does not claim rectification or rescis- 
sion of the contract. — Clark v. 
Appleby, [1928] 2 D. L. R. 95 ; [1928] 
l W. W. It. 784.— CAN. 

363 iv. .] — Extrinsic evi- 

dence allowed in case of mutual mis- 
take as to the consideration for a 
mtge. — Cyb v. Dtonnh <1936), It 
M. P. It. 107. — CAN. 
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in excess of £70,000 shall be received & 
retained by the co. in respect of the fixed 
fee the co. shall pay over to the architect an 
amount equal to two equal seventh parts 
thereof.’ * A dispute arose over the meaning 
of the words “ & retain,” defts. contending 
that it had been part of the bargain between 
the parties that from the £70,000 in respect 
of which pltf. was to get his two-sevenths 
there must first be deducted any sum which 
defts. had to pay by way of over-run. On 
a submission to arbn. being made, the 
arbitrator decided against the construction 
contended for by defts. Pltf. brought an 
action to enforce the arbitrator’s award, & 
defts. then contended that the submission 
was no ?eal submission, because it was 
based upon a fundamental mistake of fact & 
did not express the real agreement between 
the parties. They also counterclaimed for 
rectification of the agreement. Pltf. con- 
tended that defts. were not entitled to put 


forward the plea after a submission to an 
arbn. in which an award had been made : — 
Held : (X ) the claim for rectification was out- 
side the actual submission that was before 
the arbitrator & the question could not have 
been raised before him without some further 
agreement by both parties; (2) resps. were 
not estopped from raising the issue of recti- 
fication by reason of their having proceeded 
with the issue before the arbitrator until its 
conclusion as rectification of the agreement 
was an issue outside the jurisdiction of the 
arbitrator. — Crane v. Hegeman-Harris Co. 
Inc., [1939] 4 All E. R. 68 ; 83 Sol. Jo. 797, 
C. A. 

414a. .] — Smith v. Pawson (1855), 25 

L. T. O. S. 40, O. A. 

420. Add. Annotations : — Expld. Be Mason (1928), 
97 L. J. Oh. 821. Refd. Re Blake, Re 
Minahan’s Petition of Right (1931), 100 
L. J. Ch. 251, 


Part VI. — Recovery of Money Paid under Mistake 


457. Add. Annotation : — Consd. Morgan v. Ash- 
croft, [1937] 3 All E. R. 92. 

458. Add. Annotations : — Apld. Home & Colonial 
Insce. v . London Guarantee & Accident Co. 
(1928), 45 T. L. R. 134. Consd. Morgan v. 
Ashcroft, [1937] 3 All E. R. 92. 

461. Add. Annotation : — Consd. Morgan v. Ash- 
. croft, [1937] 3 All E. R. 92. 

462. Add. Annotation : — Consd. Morgan v. Ash- 
croft, [1937] 3 All E. R. 92. 

468. Add. Annotations : — Refd. Re Regent Finance 
& Guarantee Gorpn., Ltd. (1930), 69 L. Jo. 
283 ; Re Goxzett, Ex p. Messenger & Co. v. 
Trustee, [1936] 1 All E. R. 79. 

463 a. ,] — Deft, was in the habit of 

making bets with pltf., a bookmaker. Pltf. 
claimed that through a mistake on the part 
of his clerk in making out the account deft, 
was overpaid to the extent of £24 2a. Id. & 
he sued deft, to recover that amount. Deft, 
counterclaimed for a balance of £9 13a. 4 d. 
alleged to be due to him. The county ct. 
judge found that £24 2a. Id. had been over- 
paid under a mistake of fact & he entered 
judgment for pltf. On appeal : — Held : 
(1) the dispute between the parties was a 
dispute between a backer & a bookmaker as 
to the nature of the account between them ; 
& in order to ascertain whether or not an 
overpayment had been made it would be 
necessary for the ct. to examine the state of 


the account between the parties. But the 
ct. was not entitled to do that by reason of the 
Gaming Act, 1845, as Jby merely taking the 
account the ct. would be recognising wagering 
transactions as producing legal obligations. 
Pltf.’s claim therefore failed ; (2) pltf.’s 

claim was for money had & received based 
upon a mistake of fact, but in order to entitle 
a person to recover back money paid under a 
mistake of fact, the mistake must be as to a 
fundamental fact. In making the payment 
pltf. was under a mistake as to the nature of 
the transaction ; he thought that a wagering 
debt was due from himself to deft., whereas, 
on the facts as found by the county ct. judge, 
it was not. But if the supposed fact had 
been true pltf. would have been under no 
liability to make the payment which was only 
in law a voluntary payment, & on this ground 
also pltf.’s claim failed. — Morgan v. Ash- 
croft, [1938] 1 K. B. 49 ; [1937] 3 All E. R. 
92 ; 106 L. J. K. B. 544 ; 157 L. T. 87 ; 53 
T. L. R. 786 ; 81 Sol. Jo. 477, C. A. 

464a. Mistake must have been cause of payment.] — 
Where an action was brought for money 
paid under a mistake offact, & pltf.’s evidence 
showed that if he had known of the fact, 
his ignorance of the law would still have led 
him to pay : — Held : as knowledge of the 
fact would not have affected his conduct the 
action failed. — Home & Colonial Insurance 
Co., Ltd. v. London Guarantee & Accident 


PART VI. SECT. 2. SUB-SECT. 1. 


456 v. .) — Maxwell E. J., 

Ltd. v . Bank of Nova Scotia, [1929] 

I D. L. R. 616 ; 63 O. L. R. 323 : revso. 

II CA& 4 D ’ L ’ R * 4d ° 1 62 °* h ' R ' 660 ‘ 


466 vt. — — A leasee of a hotel 
covenanted with the lessor to pay the 
rates on the land oooupied by the 
hotel. The hotel formed part of a 
building standing on land In the dty 
of Sydney, the property of the lessor. 
The hotel oooupied part of the ground 
floor 6c the whole of the Awt floor of 
the building, the other part of the 
ground floor being occupied by a shop 
leased to another lessee. The council 


rated the land a a an undivided lot & 
forwarded the rate notices in each of 
several years to the owner, who In turn 
sent them to the lessee of the hotel. 
The lessee paid the rates under the 
impression that the notioee only 
referred to the land occupied by the 
hotel. In an action against the council 
to recover that portion of the rates 
which he had not covenanted to pay : — 
Held : the lessee could not recover that 
part of the rates from the council as It 
paid the rates voluntarily to the council 
instead of to the owner of the land, who 
alone was in legal relationship with the 
rating authority. — T oohey*8, Ltd. v. 
Sydney Municipal Council (1936), 
13 L. G. R. 52. — A US. 

lO 


•ff. Extent of onus of proof .] — In order 
to succeed in an action to recover back 
money paid under a mistake of fact 
pltf. must prove, not only the mistake 
of fact which induced him to part 
with the money, but also that under 
the parttonlar ciroumst&noes the law 
Is able to impute to deft, the Action 
of a promise to repay it. The con- 
ditions under which the law will 
impute such a promise cannot. It 
seems, he reduced to a common 
formula.— Garden River Rural 
Municipality v. Montrxutl, [1928] 
3W.W.R. 22 : affd.. [1929J 2 D. L. R. 
396 W. W. R.486 ; 83 6. L. R. 499 . 
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Oo M Ltd. (1928), 45 T. L. R. 134 ; 73 Sol. Jo. 
60 ; 84 Com. C&s. 168. 

465. Add. Annotation : — Consd. Morgan v. Ash- 
croft, [1937] 3 All E. R. 92. 

470. Add . Annotations : — Consd. Norwich Union 
Fire Insurance Society, Ltd. v. Price, Ltd., 
[1934] A. C. 455 ; Morgan v. Ashcroft, [1937] 
3 All E. R. 92. 

471. Add, Annotation : — Refd. Calico Printers* 
Assocn., Ltd. v. Barclays Bank (1931), 145 
L. T. 51. 

484. Add. Annotation : — Consd. Anglo-Scottish 
Beet Sugar Corpn., Ltd. v. Spalding Urban 
District Council, [1937] 8 All E. R. 335. 

484a. Mistake of agent.] — Pltf. co., which 

had its head office at G. & had a district 
office at N., contracted with defts. for the 
supply of water to their branch factory at S. 
The original contract, in 1925, provided for a 
minimum quarterly payment of £375 by 
pltfs. In 1927 a new contract was made, 
under which the quarterly payment was 
reduced to £100. This contract was 
negotiated by pltfs.’ managing director at G., 
& by mistake the factory manager at S. was 
not notified of the new contract, nor was the 
commercial manager at N. Defts., also by 
mistake, continued to send out demands at 
the old rate of £375, which were passed for 
payment by pltfs.’ branch manager at S. & 
forwarded to the commercial manager at N., 
who drew cheques which were signed as a 
mere matter of routine without further in- 
quiry by the managing director on his next 
visit to N. The error was not discovered 
until 1939, when pltf. co, sought to recover 
the amounts overpaid : — Held ; (1) the mis- 
take was a mutual mistake of fact, not of 
law, & pltfs. were primd facie entitled to 
recover ; (2) even if the principles on which 
a co. is held liable for the fraud of an agent 
apply equally to cases of innocent mistake, 
the mistake of the factory manager & the 
commercial manager was the mistake of pltf. 
co., which could rely on it, & it was im- 
material that the managing director of the 
co. knew of the existence of the second con- 
tract, he not being aware that it was not 
being acted on. — Anglo-Scottish Beet 
Sugar Corpn., Ltd. v. Spalding Urban 
District Council, [1937] 2 K. B. 007 ; 
[1937] 3 All E. R. 335 ; 106 L. J. K. B. 885 ; 
157 L. T. 450 ; 53 T. L. R. 822 ; 81 Sol. Jo. 734. 


484b. .] — Deft, made a bet on the totalisator 

& won £42 10$. Intending to pay him forty 
one-pound notes, a clerk, employed by the 
pltfs., paid him forty five-pound notes. 
When this was discovered, deft, offered to 
ay back any sum pltfs. could prove he had 
een overpaid. Seventeen of the five-pound 
notes in his possession were proved by the 
serial numbers to have been paid to him by 
the pltfs., & this £85 was roturned to them. 
Rule 4 of the Totalisator Rules made by 

S ltfs. under the provisions of the Racecourse 
letting Act, 1928 (c. 41), s. 2 (8), contains 
the following provision : “ Dividends should 
be examined before leaving these windows, as 
mistakes cannot be rectified later.” Upon 
an action being brought to recover the balance 
of the amount by which deft, had been 
overpaid, deft, counterclaimed for the sum 
of £85 he had repaid, & it was contended on 
his behalf that rule 4 was bilateral, & applied 
equally whether pltfs. had paid a backer too 
much or too little : — Held : the rules were 
not any part of the contract between the 
parties, & did not affect pltfs.’ common law 
rights to recover money paid under a mistake 
of fact. — Racecourse Betting Control 
Board p. Mount, [19381 3 All E. R. 547 ; 1 59 
L. T. 379 ; 54 T. L. R. 1072 ; 82 Sol. Jo. 
605, C. A. 

487. Add. Annotations : — As to (2) Apld. Home & 
Colonial Insce, v. London Guarantee & 
Accident Co. (1928), 15 T. L. R. 134. As 
to (2) Consd. Anglo-Scottish Beet .Sugar 
Corpn., Ltd. v. Spalding Urban District 
Council, [1937] 3 All E. R. 335 ; Morgan v. 
Ashcroft, [1937] 3 All E. R. 92. Refd. 
Norwich Union Fire Insurance Society, Ltd. 
v. Price, Ltd., [1934] A. 0. 455. 

494. Add. Annotation : — Refd. Anglo-Scottish Beet 
Sugar Corpn., Ltd. v. Spalding Urban Dis- 
trict Council, [1987] 3 All E. R. 335. 

611. Add. Annotations : — Consd. Re Mason (1928), 
97 L. J. Ch. 321. Refd. Marconi’s Wireless 
Telegraph Co. v. Newman, [1930] 2 K. B. 292 ; 
Re Simms, Ex p. Trustee, [1934] Oh. 1 ; 
Morgan v. Ashcroft, [1937] 3 All E. R. 92. 
516. Add. Annotation : — Generally , Refd. Anglo- 
Scottish Beet Sugar Corpn., Ltd. v. Spalding 
Urban District Council, [1937] 3 All E. It. 
335. 

520. Add. Annotation : — Refd. Anglo-Scottish Beet 
Sugar Corpn. v. Spalding Urban District 
Council, [1937] 3 All E. R. 335. 


PART VL SECT. 2, SUB-SECT. 2. 

466 I. General rule .} — In a proper 
cane money paid onder a mistake of 
fact may be recovered back. The four 
conditions of a proper case are : (a) the 
mistake was an honest one. i.e. there 
was a genuine bond fide belief on the 
part of the payer of the money that 
oertaJn facts existed which did not 
exist ; laches or negligence do not of 
themselves affect the bona fldes of bis 
belief. & means of knowledge will not 
Impute knowledge unless he wilfully 
abstained from inquiry ; ( b ) the 
mistake must have been between the 
payer & the receiver of the money, i.e. 
the receiver must have been in some 
way a party to the mistake, either as 
inducing it or as responsible for it or 
oonneoted with it ; (c) the facts as 

they were believed to be must have 
imposed an obligation, legal, equitable 
or moral, to make the payment ; 
<d) tbe receiver of the money had no 
legal, equitable or moral right to retain 


the money as against the payer. — 
Royal Bank op Canada v. R. f [1931] 
1 W. W. R. 709 ; 2 D. L. R. 080.— - 

CAN. 


PART VI. SECT. 2, SUB-SECT. 8. 

476 xix. .} — Canadian Mort* 

gaqs Arsoon. v. R., [1917] 1 W. W. R. 
1130 ; 10 Sack. L. R. 30 : 33 D. L. R. 
43.— CAN. 


476 xx. .] — The rule that where 

money is paid upon the supposition 
that a specific fact, which if true would 
entitle the payee to the money, is true, 
but it Is in reality untrue, the money 
may, generally speaking, bo recovered 
back, was applied herein in favour of 
pltf., a co. engaged in financing the 
sale of motor cars, where it advanced 
money to deft., a wholesale dealer in 
oars, thinking that it was dealing with 
respect to & obtaining title to a car 
then being sold by deft., whereas in 
truth the car in question bad, without 

18 


the knowledge of deft., & through the 
fraud of a retail dealer, been sold by 
the latter & title thereto had passed 
to the purchaser from him.— P acific 
Finance Co., Ltd. v. Freeman Co., 
Ltd., [1931] 2 W. W. R. 493 ; 3 

D. L. R. 755 ; 25 Alta. L. R. 395.— CAN. 

PART VI. SECT. 2, SUB-SECT. 6. 

468 Iv. .] — Money honestly 

paid under a mistake of fact can be 
recovered back oven though the person 
paying it did not avail himself of the 
means of knowledge which he pos- 
sessed.— St. Rose Rural Munici- 
pality v. Royal Bank of Canada, 
[1928] 1 W. W. R. 663.— CAN. 


PART VI. SECT. 2. SUB-SECT. 7. 

508 v. .J — Rent wrongfully col- 
lected & paid under a mistake is re- 
coverable by action fop money had & 
received. — S cott v. Spearin (1936). 
50 B. C. R. 466.— CAN. 
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522. Add. Annotation: — As to (2) Consd. Anglo- 
Scofctish Beet Sugar Corpn. v. Spalding Urban 
District Council, [1937] 3 All E. R. 335. 

526. Add. Annotation : — Reid. Morgan v. Ashcroft, 
[1937] 3 All E. R. 92. 

530. Add. Annotation : — Reid. Gowers v . Lloyds 
& National Provincial Foreign Bank, Ltd., 
[1937] 3 All E. R. 55. 

533. Add. Annotations: — As to (1) Reid. Marconi’s 
Wireless Telegraph Co. v. Newman [1930] 
2 K. B. 292. As to (2) Distd. Reckitt 
v. Barnett, Pembroke & Slater (1927), 44 
T. L. R. 03. Reid. Lever Bros., Ltd. v. 
Bell, [1931] 1 K. B. 557 ; Morgan v. Ashcroft, 
[1937] 3 All E. R. 92. Generally , Reid. 
Home & Colonial Insce. v. London Guarantee 
& Accident Co. (1928), 45 T. L. R. 134. 

536. Add. Annotations : — Consd. Re Mason (1928), 
97 L. J. Ch. 321 ; Anglo -Scottish Beet Sugar 
Corpn., Ltd. v. Spalding Urban District 
Council, [1937] 3 All E. R. 335. Reid. Re 
Blake, Re Minahan’s Petition of Right, [1932] 
1 Clh 54. 

537. Add. Annotations : — Reid. British & North 
.European Bank v. Zalzstein, [1927] 2 K. B. 

92 ; Anglo-Scottish Beet Sugar Corpn., Ltd. 
v. Spalding Urban District Council, [1937] 
• 3 All E. R. 335. 

540. Add. Citations : — [1927] 2 K. B. 92; 96 

L. J. K. B. 539 ; 137 L. T. 127 ; 43 T. L. R. 
299. 

562. Add. Citations 137 L. T. 533; 17 Asp. 

M. L. O. 305. 

Add. Annotation: — Expld. Smith Hogg v. 
Bamberger (1928), 97 L. J. K. B. 458. 

562a. .] — On July 20, 1935, the infant child 

of resp. was killed by a motor lorry belonging 
to applt. Resp., as the personal representa- 
tive of the infant, thereupon brought an 
action claiming damages under Law Reform 
(Miscellaneous Provisions) Act, 1934, & in 
Oct. 1935, applt., as deft, in that action, paid 
into ct. £50 with a denial of liability, & that 
sum was taken out by resp. At that time, 
in reliance upon the decision of the Ct. of 
Appeal in Rose v. Ford, it was thought that 
damages could not be recovered in respect 
of loss of expectation of life, but that decision 
was in 1937 reversed in the House of LordR. 
Resp. on Sept. 27, 1938, brought the present 
action, based upon the same facts as the 
previous action, & claimed damages for loss 


of expectation of life. Applt. took the 
preliminary point that the acceptance of the 
sum paid into ct. in the previous action was a 
bar to the present proceedings. The ct. 
decided this point in favour of applt., but 
gave resp. leave to amend his statement oi 
claim, without, however, defining the term£ 
of the amendment. Resp., in his amendec 
statement of claim, claimed to be entitled tc 
withdraw his acceptance of the sum of £50 
or, alternatively, to have the agreement by 
which he accepted the sum set aside, on the 
ground that it was made under a mistake o 
fact or a mistake of law. Applt. appealec 
against the order so far as it allowed ar 
amendment of the statement of claim : — 
Held : (1) as the effect of the acceptance o 
the money paid into ct. was to stay the pro- 
ceedings, resp.’s proper course was to apply 
in the action to have the stay removed & tc 
have liberty to withdraw his consent. This 
was not, however, a case in which such ar 
application would have been granted ; (2) 
litigant whose claim has been satisfied by 

. money paid into ct. cannot afterwards con- 

# tend that that money was accepted under 
mistake in law, on the ground that the lav 
was not as then laid down by the Ct. o 
Appeal, but as subsequently enunciated by 
the House of Lords ; (3) where leave tc 

amend is asked for, the actual amendmen 
should be formulated before leave is given. — 
Derrick v. Williams, [1939] 2 All E. R. 
559 ; 160 L. T. 589 ; 55 T. L. R. 670 ; 8E 
Sol. Jo. 397, C. A. 

577. Add. Annotations .-—Consd. Re Gozzett, Ex p 
Messenger & Co. v. Trustee, [1930] 1 All E. R 
79. Reid. Re Regent Finance & Guarantee 
Corpn., Ltd. (1930), 69 L. Jo. 283. 

583a. Deduction ol tax on sum regarded as lnteres 
— Sum dealt with by Inland Revenue a 
capital.] — Certain claims arose to be settlec 
in connection with the increased burder 
falling upon pltf. council consequent upon the 
alteration of the boundaries of the city o 
Oxford under Oxford Extension Act, 1928 
Terms of settlement were recommended tc 
the parties by accountants appointed tc 
negotiate a settlement, & by letter pltfs 
stated that they accepted the following 
settlement : capital sum, £4,100 ; one year’ 
burden in respect of highways, £1,925 ; phi 
interest at the rate of 6 per cent, per annum 
from Oct. 1, 1929 [the amount being lef 
blank], Defts. in reply sent a cheque fo 
£0,769 5s. & a receipt for execution unde: 


PART VI. SECT. 3, SUB-SECT. 1. 

t I. .1 — Fisher v. Luke, [1926] 

V. L. R. 190 ; 47 A. L. T. 165.— AUS. 


t li. .] — A wrong interpretation 

of an agreement Is a mistake of law, 
& money paid in consequence of such 
misinterpretation cannot be recovered. 
—Ottawa Electric Hr. Co. v. Ottawa, 
[1934] 4 D. L. R. 731.— CAN. 

562 1. Effect of change in understand’ 
ing of taw — Subsequent declaration of taw 
by court.) — Money voluntarily paid at 
a time when the law is in favour of the 
payee cannot be reoovered. if a subse- 
quent Judicial decision reverses the 
former understanding of the law. — 
Julian v. Auckland (Mayor, etc.), 
[1927] N. Z. L. R. 453.— N.Z. 


PART VI. SECT. 3, SUB-SECT. 2. 

sk. Money paid to municipality — 
For licence to instal petrol pump — No 
power to grant licence.) — In 1926 pltf. 
applied to deft, for permission to instal 
two petrol pumps on footpaths In the 
municipality, & deft, granted such per- 
mission on the condition that pltf. 
should pay an annual fee of £5 5s. in 
respect of each pump. Pltf. paid 
£10 10a. in pursuance of that arrange- 
ment & installed the two pumps. When 
It was subsequently discovered that 
deft, had no power to authorise 
the erection of petrol pumps pltf. sued 
to recover the mohey he had paid, & 
obtained Judgment in the local ct. : — 
Held : allowing the appeal, there had 
been no failure of consideration, as 
pltf. had the full enjoyment of that 
for which he bargained; further, if 
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the money had been paid under a mis 
take it was a mistake of law, & the 
money could not be recovered. — 
Midland Junction Municipality v 
Kent, [1932] W. A. L. R. 99.— AUS. 


PART VI. SECT. 3, SUB-SECT. 4. 

so. Payment under uUra vires statute. 
— Held : pltf.'s contention, that a 
though money paid voluntarily under 
mistake of law with full knowledge o 
the facts is not as a general rule re 
coverabie, yet this rule does not appl; 
where the receiving person was a 
initio without authority to reoeive it 
is not sustained by the decisions.— 
Independent Milk Producers* Co 

OPERATIVE ASSOCN. V. BlUTISI 

Columbia Lower Mainland Dais 
Products Board, [1937 1 1 W. W. R 
679 ; 51 B. C. R. 423.— CAN. 
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pltf. council’s seal. This receipt stated that 
the sum of £6,759 6s. was roceived “ in full 
satisfaction & discharge of all claims of pltfs. 
upon defts. in connection with or arising out 
of the alteration of the boundaries of the city 
of Oxford under Oxford Extension Act, 1928, 
as follows : capital sum, £6,025 [the total of 
the two capital sums above-mentioned] ; 
interest at 5 per cent, per annum from Oct. 1, 
1929, to Dec. 31, 1932, £979, less income tax 
at 6s. in the £, £244 15s.” The income tax 
authorities regarded the payments, including 
the so-called interest portion, as capital 
sums, & intimated that they would not look 
to defts. to account for tax in respect of the 


deductions made. Pltfs. claimed from defts. 
£244 15s., the sum stated in the receipt to 
have been deducted in respect of income 
tax : — Held : as the settlement was expressed 
to be in full satisfaction & discharge of all 
claims upon defts., & the contract was not 
entered into under a mistake as to the 
present existence of an essential fact 
recognised by law as the foundation of the 
contract, the settlement could not be re- 
opened & pltfs. could not recover the sum 
claimed. — Bullingdon Rural District 
Councils. Oxford Corpn., [1936] 3 All E. R. 
875 ; 80 Sol. Jo. 1037. 
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MONEY AND MONEY-LENDING 
Part I. — Money. 


8* Add* Annotations : — Retd. Anchor Donaldson 
v . Orossland, [1929] A. 0. 297 ; Marconi’s 
Wireless Telegraph Co. v. Newman, [1930] 2 
K. B. 292 ; Be Simms, Ex p . Trustee, [1934] 
Ch. 1. 


Part II. — Currency and 

12. Add. A nnotationa : — As to( 1 ) Appld. Pyrmont, 

Ltd. v * Schott, [1939] A. C. 145. Refd. 
Buerger v. New York Life Assce. (1927), 96 
L. J. K. B. 930 ; Broken Hill Proprietary 
Co. v. Latham, [1933] Ch. 373 ; Ottoman 
Bank of Nicosia v. Chakarian, [1938] A. C. 

260. „ 

15a. Salary In Turkish pounds — Employment In 
Cyprus.] — In 1905 reap, became a member of 
the pensionable staff of a Turkish banking 
corpn. of which applts. were the Cyprus 
branch. By the contract then made he was 
entitled on retiring to a pension based upon 
his salary in the previous year. His salary 
was a sum in Turkish pounds. Before the 
war the Turkish pound was a coin of specified 
gold content, but in 1915 paper money was 
* issued by the Turkish Govt. & made legal 
tender in Turkey. Resp., who previously 
had served in Turkey, was transferred to 


10. Add* Annotations : — Refd. Be Wait, [1927] 1 
Ch. 000 ; Madras Official Assignee v* Krish- 
na# Bhat (1933), 49 T. L. R. 432. 


Rate of Exchange. 

Cyprus in 1923, & was employed there by the 
applts. until the end of 1931, when he 
retired. In Cyprus his salary was paid at 
the rate of 100 Cyprus pounds per 110 
Turkish pounds. That rate was adopted 
when both England & Turkey were on the 
gold standard, & was based upon the gold 
content of the English sovereign, which was 
interchangeable with the Cyprus pound, & 
of the Turkish pound. The Cyprus currency 
had since depreciated in terms of gold : — 
Held : resp.’s pension was payable in Turkish 
gold pounds con verted* into Cyprus currency 
at the rate of exchange on the day of each 

P ayment. — Ottoman Bank of Nicosia v . 

>A8CALOPOULOS, [1934] A. 0. 354 ; 103 L. J. 
P. C. 78 ; 151 L. T. 151, P. C. 

Annotation : — Dbtd. Ottoman Bank of Nicosia v. Chakarian, 
[1938] A. C. 200. 

17. Add. Annotation : — Consd. Pyrmont, Ltd. v. 
Schott, [1939] A. C. 145. 


PART I. SECT. 1. 

«a. Purchase & sale of gold coins 
without license.] — On appeal from a 
oonviotion of applt. of the offence of 
unlawfully carrying on the business of 
a scold -coin dealer without being the 
holder of a license, ooutrary to clause 2 
of the regulations under the Board of 
Trade Aot, 1929 : — Held : the first 
ground of appeal — namely, that as 
sovereigns are still legal tender in New 
Zealand & are therefore part of the 
currency, they cannot be purchased 
or sold, but can only be exchanged for 
currency in a different form — failed, 
as the giving of a higher value In cash 
for a sovereign is a purchase of that 
sovereign, & it is taken by the pur- 
chaser not as a current coin of the 
realm, but as a pioce of gold of standard 
fineness, & is bought as gold for the 
purpose of making a profit on the gold. 
— MORRIS v. Kitchijc, [19341 N. Z. 
L. R. Supp. 196 ; G. L. R. 734.— N.Z. 


PART U. SECT. 1. 

•d. Australian notes — In New 
Guinea.] — Held : Australian notes 
issued pursuant to Part VlJu, Division 4 
of Commonwealth Bank Acts, 1911- 
1931, are legal tender throughout the 
Territory of New Guinea, by virtue of 
seot. 60 h (1) lb) of that Aot, whloh 
sect, was made applicable by sect. 13 
of the New Guinea Acts, 1920-1926 ; 
further, the Commonwealth Parlia- 
ment had legislative power to pass the 
New Guinea Acts, 19B0-1926.—JOLLEY 
t>. Mainka, [1933J Argus L. R. 606 ; 7 
A. L. J. 214.— AUS. 


PART IL SECT. 8, SUB-SECT. 1. 

16 1. Mortgaae debt. 1 — Where a con- 
tract provides that the money payable 
thereunder shall be paid in a foreign 
country the question as to what cur- 


rency it is payable in is determined by 
the intentfon of the parties as ex- 
pressed by the terms or the contract. 
Where by a contract money payable in 
a foreign currency is made payable at 
a fired & definite time, the time so 
fixed for payment Is the date as to 
which the rate of exchange is to be 
calculated. Under a mtge. made in 
Winnipeg on Winnipeg property the 
mtgor. covenanted to pay the principal 
on Nov. 1, 1932, “ in gold or its equiva- 
lent at the office of the mtgee. in the 
City of Detroit *' ; & covenanted to 

S ay interest at 7 per oent. per annum 
y half-yearly payments at the same 
place " in gold or lawful money of 
Canada.” The mtge. also provided 
that all interest fn arrears should 
become principal & bear interest at 
the rate aforesaid : — Held : the mtgee. 
was entitled to payment of the principal 
In an amount in Canadian dollars which 
on Nov. 1, 1932, would have bought 
the principal amount in United States 
dollars, but that the clause specifically 
providing that interest might be pay- 
able in lawful money of Canada 
governed the payment of interest. 
Moreover the clause which provided 
that all interest should become principal 
made the interest principal only for 
the purpose of bearing interest. — 
Johnson v . Pratt, {19341 1 W. W. R. 
321 ; 2 D. L. R. 802 ; 42 Man. L. R. 
93.— CAN. 

• i. .] — Provisional sentenoe 

was claimed upon a mtge. bond in 
which deft, acknowledged her indebted- 
ness to pltfs. in the sum of “ two 
hundred & fifty pounds (£230) sterling, 
arising from & being the balance or 
purchase-price & agreed ooete in 
connection with the purchase ” of a 
certain motor oar bought by deft, from 
pltfs. A condition of the bond pro- 

* 16 


vlded that all payments of Interest & 
principal should be made in “ British 
sterling money ” at a particular place 
in Natal : — Held : as the parties could 
not have intended, in a transaction 
which was between South Africans 
in South Africa concerning such an 
ordinary artiole of commerce as a 
motor vehicle, that the amount to be 

S aid in discharge of such a purely 
omestic debt should vary with the 
exchange between South Africa & 
Great Britain, the word “ sterling ’* 
in the acknowledgment of debt meant 
nothing more than standard money, & 
if deft, could discharge her obligation 
by a payment in British sterling money, 
it would hhve to be equivalent to £250 
In South African money, & provisional 
sentenoe must therefore be granted, 
for £250 as prayed. — Fisher, Sim- 
mons & Rod wat (Pptt.), Ltd. v . 
Munesajeu, [1932] N. L. R. 77.— S. At 

e it. .] — Pltl. was the holder of 

debentures issued by deft, municipal 
corpn. in which it promised to pay “ to 
the holder of this Debenture the sum 
of Five Hundred Dollars (9600.00) of 
lawful money of the Dominion of 
Canada, or £102 14s. lOdL, its sterling 
equivalent, at the rate of 94.86 2/3 to 
the one pound sterling, on the 13th day 
of Nov. 1933, at any branch of the 
Bank of British 'North America, either 
at Victoria, B.O.. Toronto, Montreal, 
the City of New York, U.S.A., or 
London, England, at the holder's 
option.*' On the due date English 
money was at a premium over Canadian 
money. On said datejpltf. duly pre- 
sented the debentures for payment at 
the Bank of Montreal, Victoria, B.O. 
(the successor to the Bank of British 
North America) & demanded payment 
In English money of £102 14s. 8 <L, or 
its equivalent in Ganadian money at 
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17a. — — Agreement to pay In sterling in gold 
coin — Payment In bank notes.]— -One F. 
wae the holder of a bond for £100, one 
of a series of bonds issued in 1928 by a 
Belgian co. Each bond provided for pay- 
ment of £100 on Sept. 1, 1903, or at an 
earlier date in accordance with indorsed con- 
ditions, & of interest during the continuance 
of the security at the rate of per cent, per 
annum , “ in sterling gold coin of the United 
Kingdom of or equal to the standard of 
weight & fineness existing on the first day of 
Sept. 1928,” by equal half-yearly payments 
on every Mar, 1 & Sept. 1 in accordance with 
coupons attached thereto. One of the 
indorsed conditions provided that the bond 
should be construed & the rights of the 
parties regulated according to the law of 
England as a contract made & according to 
the terms thereof to be performed in England. 
A half-yearly instalment of interest on the 
bond having fallen due, the co. claimed to 
pay the nominal sum specified in the coupon 
in whatever might be legal tender in England 
at the day of payment in full discharge of 
their obligation under the bond. Upon an 
originating summons, F., as pltf., claimed 
Buch a sum in sterling as would purchase in 
the market on the day of payment gold of 
the weight & fineness contained in the gold 
coin of the United Kingdom sufficient to 
discharge the payment if falling due on 


Sept. 1, 1928 : pltf. was entitled to 

a declaration that upon the true construction 
of the bond he was entitled as the holder 
thereof to receive from the co. from time to 
time by way of principal & interest thereunder 
& on the due dates of payment therefor such 
a sum in sterling as should represent the gold 
value of the nominal amount of each respec- 
tive payment, such gold value to be ascer- 
tained in accordance with the standard of 
weight & fineness existing on Sept, i, 1928, 
&, where the nominal amount comprised a 
fraction of a pound, a sum in sterling repre- 
senting a corresponding fraction of the gold 
value, ascertained as aforesaid, of a pound, 
part of the nominal amount aforesaid. — 
Feist v. SociYtY Intercommunale Belge 
D’ fiLECTRicrrfc, [1934] A. 0. 161 ; 103 L. J. 
Ch. 41 ; 50 T. h. R. 143 ; 78 Sol. Jo. 64 ; 
39 Com. Cas. 145 ; sub nom.Re SociYtY 
Intercommunale Belge D’ electricity, 
Feist v. SociYtY Intercommgnale Belge 
D’^lectricitY, 150 h. T. 41, H. L. 

Annotation* : — Diatd. British & French Trust Oorpn., Ltd. v. 
New Brunswick Ily. Go., 11930] 1 All E. R. 13. Oonid. 
R. v. International Trustee for Protection of Bondholders 
Akt., 11937] A. C. 600. Apld. New Brunswick Ry. Co. 
v. British 8c French Trust I'orpn,, Ltd., [1930] A. C. 1. 
H. L. Refd. 8t. Pierre v. South American K to res (Gath 
& Chaves), Ltd, A Chilean Stores, [1937] 3 All E. R. 349 ; 
Ottoman Bank of Nicosia v. Chakarian, [1938] A. C. 2B0. 

17b. Payment in gold illegal.] — In 1917 

the British Govt, me.de an offer in New 


the rate of exchange on the due date, 
which demand was refused by the bank, 
bnt at the same time the bank offered 
to pay pltf, £600 in Canadian money 
In respect of each debenture whioh in 
turn pltf. refused. Pltf. thereupon 
brought an action claiming the said 
sum Tn English money or its equivalent 
at the rate of exchange at the date the 
writ was issued, but at the trial pltf. ’a 
counsel conceded that, if pltf. ’a con- 
tentions were upheld, it would be 
entitled to payment at only the rate 
of exohange at the due date of the 
debentures : — Held : pltf. was entitled 
to only the face value of the debentures 
In Canadian dollars, i.e ., £600 per each 
debenture. The words “ Its sterling 
equivalent ” indicate that the amount 
of English money was to be of the 
same value as the amount in Canadian 
dollars & the addition of the words & 
figures “ at the rate of $4.86 2/3 ” 
makes it clearer that the Intention was 
that the English money should be the 
equivalent of 600 Canadian dollars. 
The purpose of inserting the latter 
words was to fix the rate of exchange. 
No matter in what foreign currency 
an obligation is payable in Canada, 
any judgment obtained in our ote. 
must be for an amount in the currency 
of this country. — Royal Trust Co. v. 
Oak Bay Corpn., [1934] 3 W. W. R. 
210 : 4 D. L. R. 697 ; 48 B. C. R. 514. 
—CAN. 

1 L Municipal debentures pay- 

able in Canadian currency or sterling .] — 
A provincial statute empowering cities 
to pass bye-laws for the issue of 
debentures stated that “ The bye-law 
may provide that the debentures & 
coupons shall be payable in lawful 
money of Canada or In sterling money 
of Great Britain or as to part thereof 
in one & part thereof In the other of 
the said moneys of equivalent value, Sc 
may be made payable at any place or 
places in Canada, Great Britain or the 
United States of America ; the equiva- 
lent value of the said moneys shall be 
the value provided in the Currency 
Act of panada ; ..." : — Held s the 
power of the cities thereunder wae 
limited to the issue of debentures 
payable e it he r In lawful money of 


Canada or sterling money ; &, there- 
fore, payment of certain debentures 
issued by pltf. city expressed to be 
payable both as to principal & interest 
in dollars either in New York or in 
London could be lawfully mode by 
payment of the specified amount in 
Canadian currency, converted, when 
necessary, into the lawful money of 
the place of payment, notwithstanding 
that the currency of the place of 
payment was at a premium over 
Canadian currency. — Saskatoon City 
v. London & Western Trusts Co., 
Ltd., [1933] 2 W. W. R. 290; [1934] 
1 D. L. R. 103.— CAN. 

■a. ** Gold ” bond issue by Toronto 
company — Holder of interest coupons 
resident in Belgium — Currency of pay- 
ment.) — Derwa »>. Rio de Janeiro 
Tramway, Ltoht A Power Co., [1928] 
4 D. L, R. 642 ; 62 O. L. R. 669.— CAN. 


if. Interest on railway bond — Pay- 
able in England .] — Interest ou railway 
bond payable in England held payable 
In English currency. — Brown v. Al- 
berta Sc Ot. Waterways Ry. Co. 
(1921), 59 1). L. R. 620.— CAN. 


sg. Insurance, policy .] — A Canadian 
living in Ontario insured his life by a 
policy of insurance payable In dollars 
at the oo.'s office in Indiana : — Held : 
he was entitled to payment In Canadian 
money at the face value of the policy.— 
Weiss v. State Like Insurance Co., 
[1934] 4 D. L. R. 469 ; O. R. 677 ; affd.. 
[1936] 8. C. R. 461 ; 5 F. L. J, (dan.) 
99.— CAN. 


sk. Mortgage of land in New Guinea.] 
— In pursuance of an agreement for 
the sale Sc purchase of land situate in 
the mandated territory of New Guinea, 
mtges. executed In 1926 at Rabaul by 
appit. in favour of reap., provided that 
all payments thereunder “ shall be 
made in gold or in currency equivalent 
thereto at the market or exchange rate 
current at the time when every snob 
payment Is actually made. ’ The 
p rincipal sums secured by the mtgee. 
were expressed In pounds. On May I. 
1931. appit. paid to the credit of 
nttp/s account with a bank at Rabaul 
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nine hundrod Australian one pound 
notes in full payment of £900 interest 
falling duo under the mtges. on 
June 30, 1931. At all material times 
the equivalent of £900 in gold in Rabaul 
was elevon hundred & seventy -two 
Australian pound notes : — Held : the 
provisions of sect.. 60 h (1) (6) of 
Commonwealth Bank Act, 1911-1031, 
applied to the territory of New Guinea 
8c, therefore, the payment of nlno 
hundrod Australian one pound notes 
satisfied the debt of £900 duo under the 
mtges. — Jolley v. Mainka (1934), 49 
0. L. R. 242.— A US. 

sh. Identity of English <f* Australian 
pound — Matcrudity.i — The identity of 
the English & Australian pound in 
measuring obligations is of no signi- 
ficance where It becomes noceasary to 
ascertain the relative value of the two 
currencies In which those obligations 
are discharged. — Payne v. Federal 
Comb, op Taxation (1935), 61 C. L. R. 
197.— AU8, 


•v. Contract with Croum Current 
IVar Office cost .”) — Olauro 3 of a con- 
tract for the manufacture A, supply of 
ammunition by appit, to resp. pro- 
vided that the Crown on purchasing 
ammunition from the suppliant should 
pay a “ price equal to the current War 
Onice cost, meaning thereby the cur- 
rent price for the time being paid by 
His Majesty’s War Office to con- 
tractors for similar ammunition in 
England," plus certain increases (ex- 
pressed in pounds, shillings A pence). 
The agreement, after providing for an 
annual meeting of the representatives 
of both parties to the contract to 
ascertain the War Office cost, con- 
tinued ; “ the current War Office cost 
so ascertained (increased in the manner 
hereinbefore provided) shall be & be 
taken to be the price to be paid . . . ” : 
— Held : upon the construction of the 
whole agreement, the current War 
Office cost, stated In pound* sterling, 
should bo converted into New Zealand 
currency in order to serve ae the basis 
for ascertaining the prioe payable by 
the Govt. — Colonial ammunition 
Co., Ltd. v. R„ J1938J N. Z. L. R. 
354 ; 13 N. Z. L. 4. 319.— N.Z. 
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York of 5* per cent, secured loan convertible 
gold Notes, the principal & interest of which j 
& of the bonds into which they might be 
converted were to be payable, without 
deduction for British taxes, in New York in 
United States gold coin, or, at the option of 
the holder, in London, in sterling at the fixed 
rate of 4*80 $ dollars to the pound. The 
offer was made “ subject to the approval by 
our counsel of necessary formalities/’ Resps. 
were the holders of a bond, in exchange for a 
Note, by which the British Govt, promised to 
pay one thousand dollars on Feb. 1, 1937, 
either in New York, at the office or agency 
to be maintained there by them, in gold 
coin of the United States of the standard of 
weight & fineness existing in Feb. 1917, or 
in London in sterling money at the fixed 
rate of 4-80J dollars to the pound. The pay- 
ment was to be made without deduction for 
any British taxes. In 1933 by a Joint 
Resolution of the Congress of the United 
States, which it was admitted had the force 
of law, it was provided that every provision 
contained in any obligation which purported 
to give the obligee a right to require payment 
in gold or a particular kind of coin or cur- 
, rency, or in an amount in money of the 
United States measured thereby, was against 
public policy, & that any such obligation 
• should be discharged upon payment, dollar 
for dollar, in any coin or urrency which at 
the time of payment was legal tender for 
public or private debts. On a petition of 
right by resps. claiming that they were 
entitled to be paid such a sum in dollars as 
would equal in value the number of dollars 
of the standard specified in the bond — 
namely, of the weight & fineness which was 
prescribed by the law of the United States 
existing in Feb. 1917: — Held: (1) a con- 
sideration of all the circumstances relating 
to the offer of the loan — the fact that the 
Notes were issued in the first instance in the 
United States, were expressed to be in terms 
of United States currency, & were to be paid 
on one option in New York on a value 
estimated by reference to United States coins 
— pointed to the law of the United States 
being the proper law of the contract ; (2) the 
Joint Resolution of Congress had the statu- 
tory effect of requiring the bond to be dis- 
charged upon payment of dollar for dollar 
of the nominal amount. — R. v. Inter- 
national Trustee for Protection of 
Bondholders Aktiengesellschaft, [1937] 
A. C. 500 ; [1937] 2 AJ1 E. R. 164 ; 100 
L. J. K. B. 236 ; 156 L. T. 352 ; 53 T. L. R. 
507 ; 81 Sol. Jo. 310 ; 42 Com. Cas. 246, H. L. 

Annotations : — Consd. St. Pierre v. South American Stores 

(Gath & Chaves), Ltd., & Chilean Stores (Gath & Chaves), 

Ltd., [1937] 3 All E. R. 349 ; British & French Trust 

Corpn., Ltd. v. New Brunswick Ry. Co., [1936] 1 All E. R. 

13 ; British & French Trust Corpn. t>. Now Brunswick Ry. 

Co., (1939] A. O. 1. Raid. Ottoman Bank of Nicosia r. 

Ohakarian, [1938J A. C. 260. 

17c. r •] — Applt, railway co., which was 

incorporated in New Brunswick, issued in 
1884, under statutory authority, a series 
of mtge. bonds by each of which the co. 
promised to pay to the bearer or the registered 
holder on Aug. 1, 1934, “ the sum of one 
hundred pounds sterling gold coin of Great 
Britain of the present standard of weight & 
fineness at its agency in the City of London, 
England, with interest thereon at the rate of 
five pounds sterling per cent, per annum , 


payable semi-annually on the first days of 
Feb. & Aug. in each year in the said City of 
London or, at the option of the holder, at 
the office of the co. in New Brunswick on 
presentation & surrender of the interest 
warrants or coupons hereto annexed as they 
severally become due.” Attached to each 
bond was a coupon stating that the co. “ will 
pay the bearer two pounds ten shillings stg. 
at its agency, in the City of London, England 
or at its office in New Brunswick, . . . being 
six months’ interest on its first mtge. bond ” : 
— Held : applying the construction laid down 
in Feist v. SocteU Intercommunale Beige 
d'ElectriciU, [1934] A. C. 101 ; Digest Supp., 
the gold clause in the bonds was intended to 
protect the holders against a depreciation 
of the currency, &, therefore, resps., as 
holders of some of the bonds, were entitled to 
receive in respect of each of them such a sum 
as represented the price in London in sterling 
of 12,327.447 grains of gold of the standard 
fineness specified in Sched. I. of the Coinage 
Act, 1870, but that in view of the language 
of the coupons the Feist construction was not 
applicable to them &, therefore, that resps. 
were only entitled to receive, on presentation 
of the coupons, a sum in sterling as indicated 
thereon. 

At a date after the hearing of the action 
by resps. in the King’s Bench Division, the 
Canadian Legislature passed the Gold Clauses 
Act, 1937, by sect. 4 of which it was provided 
that “ in the case of any gold clause obliga- 
tion governed by the law of Canada payable 
in Canada or elsewhere, in money other than 
money of Canada, tender of the nominal or 
face amount of the obligation in currency 
which is legal tender, for the payment of 
debts in the country in the money of which 
the obligation is payable shall be a legal 
tender, & the debtor shall, on making pay- 
ment in accordance with such a tender, be 
entitled to a discharge of the obligation ” : — 
Held : this provision could have no retro- 
spective effect, & could not diminish or 
destroy the right of English creditors who 
had, prior to the passing of the Act, com- 
menced an action on the bonds in this 
country. 

In a previous action on one bond of the 
same series by resps. against applts., the 
latter did not enter an appearance & judg- 
ment was obtained against them by default : 
— Held : such a judgment did not operate 
an estoppel to prevent the applts. raising as 
a defence to the present action questions as 
to the construction of the bonds, though these 
were couched in the same terms as the bond 
upon which judgment W'as obtained by 
default. 

Per Lord Maugham, L.C. In the case of 
a judgment in default of appearand, a deft, 
is only estopped from setting up in a sub- 
sequent action a defence which was neces- 
sarily, & with complete precision, decided 
by the previous judgment. 

Qu. : whether the language in the judg- 
ment in Hoy stead v. Commissioner of Taxa- 
tion, [1920] A. C. 155, 170, that “ if in any 
ct. of competent jurisdiction a decision is 
reached, a party is estopped from questioning 
it in a new legal proceeding. But the 
principle also extends to any point, whether 
of assumption or admission, which was in 
substance the ratio of & fundamental to the 
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decision ” applies to the case of a judgment 
on a claim under contract A followed by an 
action under a similarly worded contract B. 

Per Lord Maugham, L.C. & Lord Bus- 
bbll of Killowen. It is undesirable that 
judges should make declarations as to the 
true construction of documents on motions 
for judgment in default of defence. — New 
Brunswick By. Cq. v. British & French 
Trust Cokpn., Ltd., [1939] A. C. 1 ; [1938] 
4 All E. R. 747 ; 108 L. J. K. B. 115 ; 100 
L. T. 137 ; 55 T. L. R. 260 ; 83 Sol. Jo. 132 ; 
44 Com. Cas. 82, H. L. 

17d. Debenture payable In London or New 

Zealand.] — Resps. were the holders of a 
number of debenture bonds in denomina- 
tions of £100, dated 1920, & the interest 
coupons outstanding under them, which were 
issued by the Auckland, New Zealand, 
Corpn. under the Local Bodies Loans Act, 
1913, & sect. 20 of Appropriation Act, 1915, 
in payment for the purchase by the Corpn. 
from a private undertaking of the City’s 
tramway system. The debentures & the 
interest thereon, at the rate of per cent. 
per anrmm , were payable at the holder’s 
option either in Auckland, New Zealand, or 
in London. The currency of New Zealand 
having become depreciated resps. exercised 
their option to be paid in London, &, having 
been there offered payment of the equivalent 
in sterling of the nominal amount in New 
Zealand currency, they claimed a declaration 
that they were entitled to be paid in sterling 
— in the currency of England — both as to 
principal & interest, without any deduction 
for exchange: — Held: that there being a 
common unit of account, the pound, in 
England & New Zealand, the mode of per- 
formance of the contract must be governed 
by the law of the place of performance, & 
accordingly the debt must be discharged by 
payment in the currency of the place of pay- 
ment. Provided, therefore, that the bearer 
exercised his option to be paid in London, the 
interest coupons were payable in English 
currency without any allowance for exchange, 
as also were the debentures when they fell 
' due. The Local Bodies Loans Act, 1913, 
which contained a code regulating the con- 
ditions & the procedure under which a local 
authority in New Zealand were entitled to 
borrow money for public purposes, did not take 
the present case out of the ruling in the Adelaide 
case. No. 17i, post. The word “ pound ” con- 
templated & authorised by that Act meant 
the common unit at -account current in 
Great Britain & in various parts of the 
British Empire, & the currency which it 
connoted in the case of any particular loan 
would be determined by the place, whether 
within or outside New Zealand, stipulated 
as the place of payment in the debenture. — 
Auckland Corpn. v. Alliance Assurance 
Co., LTD., [1937] A. C. 587 ; [1937] 1 All 
E. R. 045 ; 106 L. J. P. C. 40 ; 156 L. T. 
307 ; 53 T. L. R. 347 ; 81 Sol. Jo. 96, P. C. 

Annotations .-—Bald. Be Bueger r. Ballantyue & Co., [1938] 
A. O. 452 ; Mount Albert Borough Council v. Austra- 
tnrrinn Temperance Sc General Mutual Life Aeerur&nte 
Society, Ltd., (1838] A. C. *24 ; Ottoman Bank of Nicosia 
p. Cbakarian, [1938] A. C. 260. 

Honey payable abroad on demand in foreign 
enmney — Refusal to pay — Whether remedy 
In debt or damages.] — See Bankers & Bank- 
lira. No. 276a, ante. 


17e. Bill payable abroad — Sum in sterling — Of 
“ value cheque on London.”] — Resp., a 
British subject residing in Manchester, was 
in the habit of consigning Manchester goods 
to customers in Beyrout. The course of 
business was for him to draw a bill at sight 
on the customers for the amount in sterling, 
representing the cost of the goods & com- 
mission, & to hand it, with the bills of lading 
Sc invoices, to the Manchester branch of 
applts., a bank incorporated in Turkey. 
The Manchester branch then made an 
advance to him on the bill, & sent the 
documents to their Beyrout branch, who 
collected the price from the customer in 
exchange for the goods. On the Manchester 
branch being advised by the Beyrout branch 
that the price had been paid, a cheque for 
the sterling value of the goods, less any 
advance made, was handed to resp. In 
accordance with this practice resp. consigned 
to Beyrout goods which arrived there shortly 
before the outbreak of war, on Nov. 6, 1914, 
between this country & Turkey, on which 
date applts. held the bills & tho documents 
representing the goods. The bills were in 
the following form : “ Please pay to our 

order value cheque on London the sum of 
£ sterling. Shipping documents 

attached to be given up on paymont.” After 
the outbreak of war the Beyrout branch of 
applts. delivered the goods to the customers, 
taking payment in piastres of a sum fixed 
by the Beyrout branch as the price of sterling 
in London, & on the conclusion of the war, 
the piastres having fallen in value, the applts. 
claimed that they were only liable to pay the 
resp. an amount in sterling which at the then 
current rate of exchange represented the 
value of the piastres they liad received for 
the goods. Resps. sued applts. to recover 
the sterling amount of the bills, or, alterna- 
tively, damages for the conversion of the 
goods : — Held : the words “ value cheque on 
London ” meant that the payment, which 
would ordinarily be in Turkish currency, 
must be so calculated on the exchange of the 
day as to represent the price of a cheque on 
London for the amount or the bill, — Ottoman 
Bank v, Jebara, [1928] A. C. 209 ; 97 

L. J. K. B. 502 ; 139 L. T. 194 ; 44 T. L. R. 
525 ; 72 Sol. Jo. 516 ; 33 Com. Cas. 200, H. L. 

17f. Charterparty — Commission on freight.]- 

King Line, Ltd. v . Westralian Farmers, 
Ltd. (1932), 48 T. L. R. 598, H. L. ; revsg. 
S. C. sub nom . Westralian Farmers, Ltd. 
v. King Line, Ltd. (1931), 47 T. L. E. 586. 

Annotations Cousd. Auckland Corpn. v. Alliance Annum nee 
Co., [19871 A. O. 5H7 ; I>e Ruckoi- v. Hullant yi»'» & < o., 
U98H) A. C. 452. Reid. Adelaide Electric Supply Co. v. 
lYudcntial Assurance Co., 13931 1 A. C. 1 22. 

17g. Repayment of bank deposit — Application of 
foreign law.] — In 1913 pltf., who was a 
Turkish subject & was then resident in 
Smyrna, deposited with the Smyrna branch 
of the Ottoman Bank 12,500 piastres in 
Turkish pounds. In 1 930 he demanded 
repayment of the balance of his account in 
gold, but the bank refused to pay otherwise 
than in the paper piastres which were then 
the currency at Smyrna. In an action 
against the hank to recover the value of the 
the balance on a gold basis with compound 
interest evidence was given that by decisions 
of the Turkish Cts., even if tho original con- 
tract was to repay in gold, the debt could, 
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in consequence of certain decrees, be satisfied 
by payment in paper : — Held : that in these 
circumstances pitf.’s claim failed — Kricorian 
v. Ottoman Bank (1932), 48 T. L. R. 247 ; 
76 Sol. Jo. 147. 

17h. Insurance policy — Application of Treaty of 
Lausanne.] — In 1909 an insurance co., whose 
principal place of business at all times 
material was at Trieste, issued a policy to 
a man Sc his wife, Ottoman subjects domiciled 
in Palestine, agreeing that upon the death 
of either the co. would pay 10,000 gold francs 
to the survivor. Trieste was Austrian terri- 
tory in 1909, but in 1920 it became Italian 
territory under the Treaty of St; Germain. 
The Treaty of Lausanne made between the 
allied powers, including Italy, Sc the Ottoman 
Empire was signed on July 24, 1923, & became 
part of the municipal law of Palestine in 
1924. The Treaty, as translated, provided 
that “ life assurance policies contracted in 
currencies other than Turkish pounds, entered 
into before Oct. 29, 1914, between cos. 
possessing at this date [actuellement] the 
nationality of an allied power Sc Turkish 
nationals ” should be settled, if the amount 
was stipulated in gold francs, by paying 
French francs for the period before Nov. 18, 
1916, Sc Turkish paper pounds for the period 
after that date. The wife having died in 
1926, the husband claimed 10 000 gold francs 
under the policy. The co. was willing to 
pay 10,000 francs at the then rate of ex- 
change in Paris ; that was more favourable 
to the assured than payment in Turkish 
* pounds : — Held : the provision of the Treaty 
of Lausanne applied, as the co. was of Italian 
nationality at the date of the Treaty, & 
consequently the assured was not entitled 
to payment in gold francs. — Assicurazioni 
Generali v. Selim Cotran, [1932] A. O. 
268 ; 101 L. J. P. C. 81 ; 146 L. T. 233 ; 76 
Sol. Jo. 60, P. O. 

171. Dividends of Australian company payable In 
England.] — The A. E. Co. was an English co. 
incorporated under Cos. Acts, 1869 to 1909, 
as a co. limited by shares Sc having its 
registered office in London Sc a branch office 
in Adelaide, South Australia, where it carried 
on its business of supplying electric light. 
The capital of the co. included certain 6 per 
cent. A cumulative preference shares (A 
shares) Sc certain 6$ per cent. 0 cumulative 
preference shares (C shares). On June 1, 
1926, Sc thenceforward the P. Co. was Sc 
remained registered in England as the holder 
of A shares which had been issued in England 
in 1919. In 1924 Sc 1928 the same co. was 
registered as the holder of C shares which 
had been offered for subscription concur- 
rently in England Sc Australia. 

In 1921 by special resolutions duly passed 
Sc confirmed the whole conduct Sc control of 
the A.* E, Co.’s business, except formalities 
required by statute to be observed in England, 
were transferred to Australia, Sc it was pro- 
vided that all dividends should be declared 
at general meetings to be held in Australasia 
Sc should be paid in Sc from Adelaide or 
elsewhere in Australasia, & that all pre- 
ference dividends declared by the board 
of directors should be declared at meetings 
to be held in Australasia Sc should be paid 
in Sc from Adelaide or elsewhere in Aus- 
tralasia, Sc that no part of the profits of the 


co. should be transmitted to the United 
Kingdom except in payment of dividend to 
members ordinarily resident there. In 1929 
the A Sc C shares were converted respec- 
tively into A stock Sc C stock. On Sc since 
Mar. 1, 1931, the A. E. Co. paid dividends 
on its stock by delivering to the stockholders 
warrants payable at the Bank of Adelaide, 
South Australia. The P. Co. claimed a 
declaration that they Sc all other holders of 
A stock Sc C stock registered in the A. E. 
Co.’s register in England were entitled to be 
paid their dividends in sterling in England 
in English legal tender for the full nominal 
amount thereof Sc not subject to deduction 
for Australian exchange, & to an order for 
payment accordingly less the amount already 
received in respect of the dividends : — Held : 
inasmuch as the dividends were by agreement 
between the parties to be paid in Australia, 
the A. E. Co. had discharged its obligation 
by paying in Australian currency that which 
was in Australia legal tender for the nominal 
amount of the dividend warrants. — Adelaide 
• Electric Supply Co., Ltd. v. Prudential 
* Assurance Co., Ltd., [1934] A. C. 122 ; 103 
L. J. Ch. 85 ; 150 L. T. 281 ; 50 T. L. R. 147 ; 
77 Sol. Jo. 913 ; 39 Com. Cas. 119, H. L. 

Annotations : — Apld. AuokJand Corpn. v. Alliance Assurance 
Go., 11937] A. C. 587. Consd. British & French Trust 
Gorpn. v. New Brunswick Ry. Co,, [1937] 4 All E. R. 516 ; 
J)e Bucher v. Ballantyrio & Co., [1938] A. C. 452. Expld. 
Mount Albert Borough Council v. Australasian Temper- 
ance & General Mutual Life Assurance Society, Ltd., 
[1938] A. C. 224. Consd. Ottoman Bank of Nicosia v. 
Chakarian, [1938] A. C. 260. Reid. Payne v. Deputy 
Federal Oomr. of Taxation, [1936] 2 All E. R. 793. 

17J. Option for payment In Australia or 

London — Payment in London.] — Broken Hill 
Proprietary Co., Ltd. v. Latham, No. 61 a, 
post. 

17k. Damages for collision with foreign ship — 
Payment by order of foreign court in foreign 
currency.] — The Baarn, No. 65a, post. 

171. Contract made in England — For performance 
in New Zealand — Payment in sterling.] — By 
an agreement, made in England in 1932, 
between resps., a co. incorporated in New 
Zealand, Sc applt., then resident in England, 
applt. agreed to proceed to New Zealand to be 
there employed by resps. as a tailor cutter 
for a period of three years at a salary of 
“ seven hundred pounds sterling ” a year 
At the date of the agreement the value of 
the New Zealand pound was at about 10 per 
cent, discount as compared with the English 
pound, Sc later during applt. ’s period of 
service the discrepancy rose to 24 or 25 per 
cent. Applt. having claimed to be entitled 
to be paid the agreed salary in such amounts 
of New Zealand currency as would be the 
equivalent of sterling according to the rate 
of exchange current at the time of each pay- 
ment, resps. refused to pay the £700 a year 
otherwise than in New Zealand currency : — 
Held : “ sterling ” meant British sterling. 

“ Sterling ” was added in the agreement to 
define what means of discharge — what cur- 
rency — was being stipulated, Sc was an ex- 
press term excluding the primd facie rule 
according to which New Zealand pounds 
would be meant, as being the currency of the 
place of payment. Having regard to the 
place where, Sc the parties between whom, 
the agreement was made, applt. was entitled 
under it to be paid his salary of £700 a year 
in English currency or its equivalent in New 
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Zealand currency at the relevant rates of 
exchange. If “ sterling ” had not been 
inserted, the salary would have been payable 
in New Zealand currency, being that of the 
place of payment, in accordance with the 
principles laid down in Adelaide Electric 
Supply Co, v. Prudential Assurance Co., [1934] 
A. C. 122 ; Digest Supp. — Dk Bueger v. 
Ballantyne (J.) & Co., Ltd., [1938] A. C. 
452 ; [1938] 1 All E. R. 701 ; 107 L. J. P. C. 
01 ; 158 L. T. 393 ; 54 T. L. R. 450 ; 82 
Sol. Jo. 311, P. C. 

17m. Loan In Gibraltar in pesetas — Restriction on 
export of currency.] — Applts., in May, 1935, 
borrowed in Gibraltar from resp. by means 
of a cheque drawn on a bank in Gibraltar 

500,000 Spanish pesetas, & executed a bond, 
dated May 22, 1935, whereby they bound 
themselves to repay to rosp. 500,000 pesetas 
at Gibraltar on May 22, 1936, with interest 
thereon at 3^ per cent, per ' annum. At the 
date of the loan, Spanish pesetas — the unit 
of account in Spanish currency — although 
not legal tender in Gibraltar, were in frequent 
use there in commercial transactions. On 
Mar. 10, 1930, the Spanish Republican 

Govt, having enacted a decree prohibiting 
the exportation of any notes of the Bank 
of Spain unless accompanied by an authorisa- 
tion called a “ guia,” issued by the customs 
authorities, it thereafter became illegal for 
notes to be reintroduced into Spain unless 
accompanied by “ guias ” corresponding in 
amount to the pesetas proposed to be brought 
in. After the date of that decree there were 
in use in Gibraltar peseta notes both accom- 
panied & unaccompanied by “ guias,” & the 
former, since they could be remitted to Spain, 
were of a higher value than the latter. 
Resp., having refused in repayment of the 
loan a tender by applts. of a bundle of 

500,000 peseta notes unaccompanied by 
“ guias,” brought an action claiming a sum 
in pounds sterling equivalent to the principal 
due under the bond at the rate of 30.80 
pesetas to the pound, which was the rate of 
exchange for peseta notes accompanied by 
“guias,” & interest thereon: — Held: the 
contract was for the supply & return in 
Gibraltar of pesetas as commodities, not 
money ; the word “ peseta ” meant the unit 
of account in the- currency of Spain, & the 
obligation was to pay in whatever at the date 
of repayment was legal tender & legal 
currency in Spain, the foreign country whose 
money was lent. Applts* had contracted 
to pay 500,000 of such units of account, & 
not 600,000 peseta notes; such* notes were 
not units of account of the Spanish Republic, 
& the contract was not fulfilled by the 
tender of 500,000 peseta notes. — Pyrmont, 
Ltd. v. Schott, [1939J A. C. 1 45 ; [1938] 4 All 


E. B. 713 ; 108 L. J. P. C. 30 ; 100 L. T, 
118 ; 55 T. L. R. 178 ; 83 Sol. Jo. 132, P. C, 

17n. Loan in Palestine in French liras — Interest 
payments made on basis of gold loan — Loan 
repayable on gold basis in Palestine equiva- 
lent.] — A postolic Throne of St. Jacob v. 
Saba Eff Said, [1940] 1 All E. R. 54, P. C. 

28. Add. Annotation : — Consd. Adelaide Electric 
Supply Co. v. Prudential Assurance Co., [19341 
A. C. 122. 

30a. Voluntary undertaking to pay money — 
Legacy of sum payable under undertaking.]— 
In 1911, 8 ., a German subject living in 
England, executed in Germany, together 
with his brothers & sisters, a document which 
recorded their intention to make gifts to 
certain members of the next generation of the 
family. S. undertook inter alia to give to 
E. B. S. on attaining the age of twenty-five, 
or marrying under that age, 100,000 marks. 
In June, 3922, being then a naturalised 
British subject domiciled in England, 8 . 
made his will & directed his trustees to fulfil 
his obligations under the document of 1911. 
S. died in Oct. 1922, & E. B. S. attained the 
age of twenty-five in 1 934 . Upon a summons 
taken out to determine the validity of the 
document of 1911 & what, if any, sum should 
be paid to E. B. S., either under that docu- 
ment or under the will of S. : — Held : the 
document of 1911 was merely a record of 
intention & not a deed of family arrangement 
& was not enforceable in a German ct. ; 
the legacy under the will was one not of 

100,000 marks, but of such sum as would give 
to E. B. 8 . a sura, which 8 . would have had to 
give her if there had been an enforceable 
obligation under the document of 1911 ; the 
German ct., acting according to German law, 
if it had to value the obligation treated as a 
binding obligation, would have put the figure 
at approximately £5,000, & E. B. 8. was 
entitled to that sum with interest from Oct. 81 , 
1934. — Re Schnapper, Westminster Bank, 
Ltd. v. Schnapper, [1936] 1 All E. R. 322. 

Annotation: — Consd. Kornatzki v. Oppenhelmer, [19371 4 
AI E. K. 133. 

30b. Annuity subject of compromise in foreign 
court.] — Under their father’s will, the female 
pltf. was given an annuity & certain other 
rights & deft, was the residuary legatee. 
The rights of the parties were subsequently, 
in 1905, the subject of a compromise approved 
by the German ct., under which, so far as 
is material to this case, the female pltf. was 
to receive an annuity of 8,000 marks. In 
1920 the trustees, in pursuance of a decision 
of the Ot. of Appeal in England, appro- 
priated £8,489 14s. lid. 5 per cent. War Loan 
in respect of this annuity. Deft, contended 
that the female pltf. was entitled to only the 
produce of this War Loan — which had been 


PART II. SECT. 2, SUB-SECT. 2. 
to. Mortgage, of land in New Ovinea. ] 
— In pursuance ot an agreement for the 
sale & purchase of land situate Id the 
mandated territory ot New Guinea, 
mtgee. executed In 1926 at Kabaul by 
appit. in favour ot resp., provided that 
ail payments thereunder “ shall be 
made (n gold or in currency equivalent 
thereto at the market or exchange rate 
current at the time when every such 
payment is actually made.** The 
principal sums secured by the mtgee. 
were expressed In pounds. On May 1, 
1931, applt. paid to the credit of 


reap.’s account with a bank at Rab&ul 
nine hundred Australian one pound 
notes in full payment of £900 interest 
falling due under the mtges. on 
June 30, 1931. At all material times 
the equivalent of £900 in gold In Kabaul 
was eleven hundred & seventy -two 
Australian pound notes : — Reid : the 
provisions of sect. 60 h (1) ( b ) of Com- 
monwealth Bank Act, 1911-1031, 
applied to the territory of New Guinea 
&, therefore, the payment of nine 
hundred Australian one pound notes 
satisfied the debt of £900 due under 
the mtgee. — Jolley v. Majnka (1934), 
49 C. L. R. 242. — AUS. 
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•q. Bequest to be paid in England 
“ free of exchange/’] — Testatrix, domi- 
ciled in Now South Wales, left a 
bequest to be paid In England free 
of exchange : — Held: “ exchange*’ 
should be construed as the difference 
In value between English & Australian 
currencies & the legacies tn question 
were payable In England in sterling.— 
Titompson v . Wylie (1938), 38 8. R. 
N. 8. W. 328 ; 55 N. S. W. W. N . 
107. -AUS. 
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converted into 3 £ per cent, stock — &the female 
pltf. contended that she was entitled at the 
present time to receive 8,000 reichsmarks i — 
Held : (1) the female pltf. was not restricted to 
the actual sum produced by the appropriated 
investment ; (2) she was not entitled to 

8.000 reichsmarks, but to such a sum as a 
German ct. would award having regard to the 
original liability & to all the circumstances 
of the case, in this case found to be £500 per 
annum , payable in reichsmarks at the rate of 
exchange on the dates of payment ; (3) the 
assessment of such a sum was not an exercise 
of the discretion of the ct. which could be 
made by a German ct. only, but a question 
of fact, which could be determined by the ct. 
in England. — Kornatzki v. Oppenheimer, 
[1937 J 4 All E. R. 133. 

84a. Date of ascertainment of rate.] — A 

testatrix who died domiciled in England, 
leaving property in both England & the 
United States, by her will gave a legacy of 

10.000 dollars or the equivalent thereof in 
sterling at current rates of exchange to the 
rector & churchwardens or other the govern- 
ing body of Chiswick Church for the purpose 
of keeping the burial ground & monument 
therein to her late husband & herself in good 
& sufficient repair & for the maintenance of 
the church & the decorations thereof. 
Testatrix, who died in 1925. was buried in 
Chiswick cemetery immediately adjoining the 
churchyard, which had long been closed for 
burials, in the same grave as her husband : — 
Held : a valid charitable bequest, to be 

. divided equally between the vicar & church- 
wardens of Chiswick Parish Church as the 
controllers of the church & churchyard & the 
Borough Council as managers & owners of 
the cemetery. Further, the value of the 
legacy, & therefore the rate of exchange from 
dollars into sterling, must be ascertained on 
the first anniversary of the death of testatrix. 
— Rc Eighmir, Colbourne v. Wilks, [1935] 
Ch. 524 ; 104 L. J. Ch. 254 ; 153 L. T. 295 ; 
51 T. L. R. 404. 

85. Add, Annotation : — Refd. Adelaide Electric 
Supply Co. v. Prudential Assurance Co., 
[1934] A. 0. 122. 

86. Add. Annotation : — Refd. The Baam (No. 2), 
[1934] P. 171. 


89. Add. Annotation* : — Coned. Banco de Portugal 
v. Waterlow & Sons, Ltd. (1981), 100 L. J. 
K. B. 465. £xpld. The Baam (1938), 49 
T. L. R. 554. Refd. Rhokana Oorpn., Ltd. v . 
I. R. Comrs., [1936] 2 All E. R. 678. 

43. Add. Annotation : — Consd. Banco de Portugal 
v. Waterlow & Sons, Ltd. (1931), 100 L. J. 

K. B. 465. 

44. Add. Annotation : — Refd. Adelaide Electric 
Supply Co. v. Prudential Assurance Co., 
[1934] A. 0. 122. 

45a. .] — Deft., an English subject, incurred 

a debt of Frs. 18,035 to pltfs. in France. The 
debt fell due on Dec. 31, 1914, & its value 
at that date in sterling was £715. In an 
action for recovery of this debt deft, admitted 
the debt, but pleaded that her liability in 
sterling should be reckoned at the date of 
the judgment. Between the issue of the 
writ & the day of hearing deft, paid 
Frs. 18,035 to pltfs. in France, & a receipt 
was given her as for money deposited : — 
Held : in arriving at the proper equivalent 
* in English currency, the rate of exchange 
, prevailing between the two countries on 
Dec. 13, 1914, when the debt became due, 
& not that prevailing at the date of the judg- 
ment, should be adopted. — Societe Des 
Hotels Du Touquet-PaRis-Plage v. Gum- 
ming, [1921] 3 K. B. 459 ; 91 L. J. K. B. 
17 ; revad. on other grounds , [19221 1 K. B. 
451, 0. A. 

46. Add. Annotations: — Refd. The Baam (1933 
102 L. J. P. 120 ; Rhokana Corpn., Ltd. v. 
1. R. Comrs., [1936] 2 All E. R. 678. 

48a. .] — In Sept., 1936, deft, became liable 

to pay pltfs. the sum of 8,100 francs for goods 
supplied in Paris. At that time the equiva- 
lent in English currency was £105 6s. 4 d. 
On Dec. 1, 1938, pltf. issued a writ in respect 
of that debt, claiming the sum of £105 6s. 4 d. 
Deft, paid into ct. the sum of £65 6s. 5 d., the 
equivalent in English currency of 8,100 
francs at the date of the writ : — Held : pltfs. 
were entitled to £105 6s. 4 d., the English 
equivalent of the debt at the time the debt 
became payable. — Madeleine Vionnet et 
Cie v. Wills, [19391 4 All E. R. 136 ; 161 

L. T. 311 ; 56 T. L. R. 15 ; 88 Sol. Jo. 849, 
C. A. 
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•b. Winding -vp of partnership — 
Payment to assignee of partner — Rate 
at date of realisation of assets. 
regards the rate of conversion of 
dollars Into British Indian currency, 
to which the assignee was entitled , the 
rate prevailing at tho date on which 
tho winding-up of the partnership was 
completed & the assets were realised 
is the proper rate to be allowed to the 
assignee. — Vehrappa Ouetty r. Mu* 
THIAH Chetty (1929). I. L. R. 52 Mad. 
509.— IND. 

•d. Income received abroad in foreign 
currency — Assessment to income tax.]— 
Applt., resident in Australia, included 
in his Federal income tear return a sum 
of £5.671. interest on British funded 
stock, which had been received by him 
by credits to hiB account with a bank 
in London & retained In England. 
The assessing officer added to applt. ’s 
net income return a sum of £1.097, 
representing the difference between the 
£5,671 St the sum which would have 
been produced In Australia at the then 
existing rate of exchange by telegraphic 
transfer upon the respective dates 


of credit of the sums constituting the 
£5,671. On a claim by the applt. that 
the sum of £5,671 should not be in- 
cluded In his return at any other 
figure than £5,671 : — Held: the Aus- 
tralian Income Tax Acts, which pro- 
vide than the amount of income tax 
payable is to be ascertained by re- 
ference to a rate based on a calculation 
of pence per pound of taxable income, 
In referring to pounds Sc pence are 
referring only to those units of Aus- 
tralian currency known as pounds & 
penoe. To calculate Australian in- 
come tax at a rate of so many penoe 
per pound of taxable Income the 
assessable income of the taxpayer 
must, whatever be the currency in 
which he derives it, all be expressed 
in terms of Australian currency. 
Applt. *s derived income had, there- 
fore, for the purposes of Income tax, 
to be stated 8c dealt with in terms 
of Australian currency, 8c the £1,097 
was rightly included in his assessment. 
— Payne t>. Deputy Federal Oomr. 
op Taxation, (1936) A. O. 497 ; (19361 
2 All E. R. 793 ; 105 L. J. P. O. 98 : 
155 L. T. 309; 52 T. L. R. 627; 50 
Sol. Jo. 608, P. O. — AUS. 
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43 li. — — — A Victorian oo. which 
was in voluntary liquidation was in- 
debted to a creditor in England under 
a contract made in England which 
expressed the Indebtedness In pounds, 
shillings & penoe, St provided for pay- 
ment in England : — Held : proof 
should be admitted by the liquidator 
for such a sum in Australian currency 
as would have been of equal value to 
the sum due in England at the date 
when It beoame due, according to the 
then current rate of exchange. — Re 
Till am Boehms 8c Tickle Pty., Ltd., 
[1932] V. L. R. 146.— AUS. 


49 111. .] — The rule that, in 

translating damages from foreign 
currency into sterling, the date at 
which that process has to be effected 
is the date of the breach of contract, 
which was laid down in In re British 
American Continental ! Bank, Ltd.. 
Goldeicher <£ Penso'e Claim [( 1922 ) 2 
Ch. 676, at p. 587), is applicable to the 
case of currencies between the 
Dominions although expressed In sterl- 
ing. — M cDonald (A. H.) As Oo. Pro* 
prietary. Ltd. e. (1982), 46 

a L, R. 506.— AUS. 
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52. Add. Annotation* : — Gonid. Banco de Portu- 
gal v. Waterlow & Sons, Ltd. (1931), 100 
L. J. K. B. 405. Reid. Richardson v. Richard- 
son, [1927] t\ 228. 

52a. .] — Reap., an Armenian & a Turkish 

subject, was in the permanent employment of 
appit. bank. In 1922, while employed at 
their Smyrna branch, he was sent on business 
of the bank to the head office at Constanti- 
nople, & was giyen temporary employment 
there. He informed applts. that his life was 
in danger in Constantinople from the Turkish 
authorities, & asked to be transferred to a 
branch outside Turkey. That being refused 
he fled from Constantinople. He was dis- 
missed without notice, & brought an action 
for wrongful dismissal : — Held : conversion into 
sterling of the damages in Turkish currency in 
respect of resp.’s pension under the contract 
should be at the rate of exchange at the date 
of his dismissal, not at the date of the judg- 
ment. — Ottoman Bank v. Ohakarian, [1930] 
A. C. 277 ; 99 L. J. P. C. 97. 

Annotations : — Expld. Sc Distd. Ottoman Bank of Nicosia t>. 
Dascalopouloa, [1 934] A. 0. 354. Consd. Ottoman Bank 
of Nicosia v. Ohakarian, [1938] A. C. 260. 

52b. .] — Reap., who became an employee of 

appit. bank in 1910, had no written contract 
of employment, but had signed a declara- 
tion to the effect that he would adhere 
strictly to the regulations governing the 
pension A superannuation fund adopted by 
the bank as forming an integral part of the 
conditions of his agreement. The contract 
of employment was governed by Turkish law, 

A his salary was in Turkish pounds, which, at 
the date of the contract, were paid in gold 
coins, though later, as the result of currency 
changes effected by statute consequent upon 
the war, he was paid in paper currency notes, 
which were then legal tender. He served 
in Turkey for many years, A in 1923 was 
transferred to Cyprus, where he remained 
in the service of applts. until 1931, when he 
retired on the terms that he was entitled to a 
pension in accordance with the pension 
regulations at the rate of 48 per cent, of the 
fixed salary received by him on Dec. 31, 1930. 
On a claim by him that there was an original 
contractual obligation, which still subsisted, 
to pay him his salary in gold, A that he was 
therefore entitled to be paid his pension in 
Turkish gold pounds, by which was meant the 
current value of the bullion content of the 
Turkish gold coin (or its equivalent in the 
currency of Cyprus) at the appropriate rates 
of exchange prevailing on the date of pay- 
ment of each monthly instalment of the 
pension: — Held: (1) resp.’s contention 
amounted to construing the contract exactly 
as if there were a gold clause expressed in it, 
whereas no contractual conditions which 
could be described as “ a gold clause ” were 
anywhere expressly to be found in the 
transactions between the parties. 

The principle that a contract to pay so 
many pounds is not a contract to pay in 
gold, but is primd facie a contract to pay 
money according to the currency t of the 
country where payment has to be made, was 
equally applicable to the present case, where 
there nad been a change in the currency of 
the country concerned — Turkey, & the 
original contract to pay resp. in Turkish 
pounds was not, therefore, either on the 

Oft 


above-mentioned principle or according to 
Turkish law, a contract to pay him in gold 
coins, even though gold was the then normal 
form of legal tender, but was a contract to 
pay him in whatever might be legal tender in 
Turkey at the material time. He was 
accordingly not entitled to be paid his pension 
in Turkish gold pounds or their equivalent 
in Cyprus currency ; — Held : (2) the practice 
of appit. bank in paying their employees, A 
in particular the course which they adopted 
in Turkey after Turkish currency went off 
gold, could not be treated as showing that 
the original contract with resp. was one to 
pay in gold coins. — Ottoman Bank of 
Nicosia v. Ohakarian, [1938] A. O. 230 ; 
[ 1937 ] 4 All E. R. 570 ; 107 L. J. P. 0. 15 ; 
158 L. T. 1 ; 54 T. L. R. 122, P. 0. 

Annotation /- Consd. Sforza v. Ottoman Bank of Nicosia, 
11938] A. O. 282, J*. 0. 

52c. .] — Sforza v. Ottoman Bank of NicosrA, 

[1938] A. a 282; 107 L. J. P. 0. 33; 54 
T. L. R. 127, P. C. 

52d. .] — Resp. Menni entered the service of 

appit. banking corpn. in 1910, at Haifa, 
A in 1913 he became a member of the per- 
manent staff there, A he signed a declaration 
of adherence to the pension regulations of the 
Bank, known as the Caisso de pensions et 
de retraites,” the provisions of which were 
to form an integral part of the conditions of 
his engagement A their application of which 
was to be obligatory to him. iTe retired 
from the service of the Bank in 1933, when 
ho admittedly bocatne entitled to a pension. 
Resp. Mansour became a member of the per- 
manent staff of the Bank in 1912 A signed a 
declaration of adherence to the pension 
regulations similar to that signed by resp. 
Menni. He retired in 1933 & was placed on 
pension as from Jan. I, 1934. Both resps. 
claimed that, on a proper construction of the 
contract, their salary was payable in gold 
Turkish pounds only, & that their pensions 
were to be calculated accordingly. Prior to 
the British occupation of Palestine, the 
currency was the Turkish currency, A from 
May, 1910, onwards appit. paid the salaries 
of resps. A its other employees in Turkish 
currency notes. After the British occupa- 
tion, from Jan. 1919, until May, 1933, the 
“ fixed-rate period,” the salaries were still 
expressed as sums of Turkish money, but 
were paid in the local currency at a fixed rate 
of exchange. A new currency was intro- 
duced into Palestine in Nov. 1927. A from 
May, 1933, onwards, the ” Palestinian 
period,” the salaries were* expressed as the 
sums of Palestinian money actually paid to 
the employees. It was established by the 
evidence that (i) although the Turkish gold 
pound was current at the date of the con- 
tract, the proper construction of the con- 
tract according to Ottoman law was that the 
pound Turkish referred to in the contract 
was a unit of account A not a contract to 
pay Turkish gold pounds in the absence of 
an express provision to that effect, (ii) at all 
material times since 1914 the paper pound 
Turkish had been legal tender A the Turkish 
gold pound had disappeared from circula- 
tion, (Hi) the practice of the bonk of con- 
verting the amount of the employees’ salary 
at a fixed rate of conversion aid not, in 
Turkish law, amount to an admission that 
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the salary was payable on a gold basis, as 
the fixed rate was not based on the bullion 
content of the Turkish pound. Resp. Menni, 
in Dec. 1932, on the pay sheet where the 
calculation of his salary was fully stated, had 
signed a receipt for the “ net amount pay- 
able.’ * The calculation of that amount was 
inconsistent with his present claim : — Held : 
(1) following the decision in Ottoman Bank of 
Nicosia v. Chalcarian t [1938] A. C. 200 ; 
Digest Supp., the contract was not one to 
pay the salary on a gold basis, but a contract 
to pay in whatever might be legal tender 
according to Turkish law at the materia] 
time ; (2) the unconditional receipts given 
by resp. Menni were an admission that he 
had received the correct amount due to him 
So, therefore, amounted to a release by which 
his claim was extinguished. — Ottoman Bank, 
Haifa v . Clement Menni ; Ottoman Bank, 
Haifa v. Anis Mansour, [1939] 4 All E. Ii, 
9, P. C. 

63. Add. Annotation : — Refd. Re Parent Trust So 
Finance Co., [1930] 1 All E. R. 641. 

64. Add. ' Annotation : — Refd. Rhokana Corpn., 
Ltd. v. I. R. Comrs., [1930] 2 All E. R. 078. 

66a. T .] — A Chilean vessel owned by pltfs. 

received damage while at anchor in the 
territorial waters of Ecuador through being 
run into by a Dutch vessel owned by defts. 
The Dutch vessel was arreste< ' in this country. 
So her owners put in bail, admitted liability, 
& consented to a reference to assess the 
damage. The admission <fc consent were 
filed in the registry So became an order of ct. 

• The Chilean vessel was repaired in Chile, 
So pltfs. filed their claim So vouchers com- 
prising some 70,000 Chilean pesos So some 
small sums in Ecuador sucres, U.S. dollars, 
So sterling, the whole amount quantified mto 
sterling being claimed at £2,533 19s. Id. 

Under Chilean law a debtor can make a 
valid payment, even against the will of the 
creditor, by depositing the amount owed in 
a Chilean bank in the name of the creditor, 
<fc, the exchange value of the peso having 
fallen heavily, defts. deposited in a bank at 
Valparaiso 80,000 pesos in pltfs.’ name, an 
amount which defts. alleged was more than 
sufficient to cover the whole claim with 
interest at 0 per cent. On pltfs,’ application 
for a day to be fixed for the hearing of the 
reference, defts., on the ground that the claim 
had been paid in full, moved to have the 
action dismissed So the bail discharged. 
Lanqton, J., held that so far as the payment 
related to the claim in pesos it was a good 
discharge, but having regard to the fall in the 
exchange it was not necessarily a good dis- 
charge for the items of the claim in other 
currencies, So that so far as they were con- 
cerned there must be a reference to the 
registrar to report whether the amount 
deposited in pesos was in fact sufficient to 
cover these items with interest. Both parties 
filed notice of appeal. Before the appeal was 
heard, however, pltfs. accepted a sum 
tendered in respect of the small items in 
currencies other than the Chilean pesos, So 
the appeal was confined to the question 
whether the payment in Chile of the 80,000 
pesos in respect of repairs So demurrage was 
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a good discharge : — Held : on the evidence 
there was no final decision by the Chilean 
cts. that the payment in depreciated pesos 
was sufficient, while proceedings were still 
pending in the English ct. ; accordingly the 
reference must proceed, So the registrar must 
treat the payment in Chile as a payment on 
account of the sums expended So lost in pesos 
in respect of the repairs So demurrage, So 
ascertain, in accordance with the decision in 
The Volturno, No. 55, the amount due to 
pltfs. by converting the sums so expended So 
lost into sterling at the rate of exchange pre- 
vailing at the time the pesos were paid or 
lost. — The Baarn, [1933] P.261 ; 102 L. J.P. 
120 ; 150 L. T. 50 ; 40 T. L. R. 554 ; 18 
Asp. M. L. C. 434, C. A. 

61a. Debentures of Australian company — Option 
for payment in Australia or London — Pay- 
ment In London.] — In Oct. 1920, an 
Australian co. incorporated in Victoria, So 
having also a registered office in London, 
England, issued mtge. debentures secured by 
a trust deed. By each of the debentures 
the co. covenanted to pay the principal 
moneys on Oct. 1, 1940, or such earlier date 
as they should become payable in accord- 
ance with the conditions indorsed thereon, 
So in the meantime to pay interest thereon 
at 7 per cent, per annum in accordance with 
the coupons annexed thereto. Under the 
conditions both principal So interest were 
payable in either Australia or London, at 
the holder’s option. In accordance with a 
supplemental trust deed dated Sept. 1, 1921, 
an additional register of debentures was 
established in London, So the co. had power 
to make provision for ( inter alia) transfer of 
registration from one register to the other. 
At the date of the last drawing of debentures 
for redemption before this summons — namely, 
Oct. 7, 1931, over 0,000 debentures were 
outstanding, of which 137 were on the 
London register : — Held : on the true con- 
struction of the debentures So of the annexed 
coupons there was no implied stipulation 
that, in the event of a debenture holder 
exercising his option to be paid in London, 
the co. could be required to pay the prin- 
cipal moneys So interest thereby secured in 
sterling & not in Australian currency. 
Therefore, the appeal must be allowed, So 
there must be a declaration that the sums 
payable by the co. in London in redemption 
of, So for interest on, the debentures in ques- 
tion ought in all cases to be paid in Australian 
currency converted into sterling at the rate 
of exchange current in London on the due 
date for payment thereof. — Broken Hill 
Proprietary Co., Ltd. v. Latham, [1933] 
Ch. 373 ; 102 L. J. Ch. 103 ; 148 L. T. 412 ; 
49 T. L. R. 137 ; 77 Sol. Jo. 29, C. A* 

Annotations : — Apld. Prudential Assurance Co. v. Adelaide 

Electric Supply Co. (1933), 49 T. L. R. 224. Overd. 

Adelaide Electric Supply Co. v. Prudential Assurance Co., 

[1934] A. C. 122. Refd. Ottoman Bank of Nicosia v. 

Chakarian, [1938] A. C. 260. 

63. Add. Citations .-—90 L. J. K. B. 930 ; 137 
L. T. 431. 

Add. Annotation : — Refd. De Be4che v. South 
American Stores, Ltd. So Chilian Stores, Ltd., 
[1936] A. C. 148. * 


24 



Vol. XXXV.— Money and Money-lending. Cases 101a — 270, 


Part III. — Interest. 


101a. .] SWEETLAND V. SMITH (1833), 1 

Cr. & M. 685 ; 3 Tyr. 491 ; 2 L. J. Ex. 190 ; 
149 E. R. 632. 

114. Add . Annotation : — Folld. Maine & New 
Brunswick Electrical Power Co. v. Hart, 
[1929] A. C. 631. 

Sub-sect. 2. — By Statute (p. 182). 

See, now , Law Reform (Miscellaneous Pro- 
visions) Act, 1934 (c. 41), s. 3. 

119. Add . Annotation : — Held. Graigola Merthyr 
Co. v . Swansea Corpn., [1928] Ch. 31. 

123. Add, Annotations : — Retd. Maine & New 1 
Brunswick Electrical Power Co. v. Hart, 
[1929] A. C. 631 ; Simpson v. Maurice’s 
Exors. (1929), 45 T. L. R. 581. 

125.^ Add, Annotations : — Apprvd. Maine & New 
Brunswick Electrical Power Co. v. Hart, 
[1929] A. C. 631. Held. Shell Mer, Ltd. r. 
Elton Cop Dyeing Co., Ltd. (1928), 34 Com. 
Cas. 39. 

C. Under Other Statutes (p. 185). 

142a. Law Reform (Miscellaneous Provisions) Act, 
1934 (c. 41), s. 3 (1) — Whether retrospective.] 

— Sect. 3 (1) of Law Reform (Miscellaneous 
Provisions) Act, 1934 (c. 41 ), is not restricted 
to proceedings begun after the Act had come 


into force. The sect, gives the ct. a dis- 
cretion to award interest in any proceeding, 
whenever begun, whether before or after the 
Act. — Bank of Athens Society Anonyme 
v. Royal Exchange Assurance, [1938] 1 

K. B. 771 ; [1938] 1 All E. R. 514 ; 107 

L. J. K. B. 302 ; 168 L. T. 244 ; 64 T. L. R. 
427 ; 82 Sol. Jo. 114. 

219. Add, Annotation : — Retd. Weld v. Petre 
(1928), 97 L. J. Oh. 399. 

224. Add. Citation 136 L. T. 114. 

243. Add. Annotation : — Consd. Weld v . Petre 
(1928), 97 L. J. Ch. 399. 

255. Add. Annotations : — Refd. Re Mansei, Smith 
v. Mansei, [1930] 1 Ch. 352; Re Wills , 
Dulverlon i\ Macleod, 1 1939] Ch. 705. 

257. Add. Annotations : — Refd. Re Mansei, Smith 
v. Mansei, [1930 1 21 Ch. 352 ; Re Wills, 
Dulverton v . Macleod, [1939] Oh. 705. 

260. Add. Annotations : — Refd. Re Mansei, Smith 
v. Mansei, [1930] J Ch. 352; Re Wills, 
Dulverton v. Macleod, jl939J Oh. 705. 

262. Add. Annotation; — A* to (1) Refd. I. R. 
Comrs. v. Holder, [1931] 2 K. B. 81. 

270. Add. Annotations : — Refd. I. R. Comrs. v. 
Holder, [1931] 2 K. B. 81 ; I. R. Comrs. v. 
Lawrence, Graham & Co.. [1937] 2 K. B. 179 ; 
Paton v. I. R. Comrs., [1938] A, 0. 341. 


PART III. SECT. 2. SUB-SECT. 1.— A. 

so. General rule. ) — A successful pltf. 
In an action for debt may recover 
Interest if he can show that deft, agreed 
expressly or impliedly to pay Interest 
or. In the absence of such agreement, 
if he can convince the ct. that he is 
entitled to interest as damages. It is 
only, however, in the case of a contract 
express or implied to pay Interest at a 
fixed rate that the claim can be said 
to constitute a liquidated domand. — 
Valade v. MoKwen. [19301 2 W. W. R. 
490 ; 4 D. L. R. 123 ; 24 S. L. R. 527. 
—CAN. 

n. Rcvsd 64 S. C. R. 396. 


PART III. SECT. 2. SUB-SECT. 1.— B. 

95 vi. — r-.}— Bunn v . R. (1901), 1 
Cout. Dig. 728.— CAN. 

PART III. SECT. 2, SUB-SECT. 1.-— C. 

sk. Intention that no interest payable. ] 
— One brother lent £100 to another, 
& the debtor granted a written acknow- 
ledgment of the receipt of “£100 on 
loan to be repaid later.” The creditor 
lived for eighteen years after the date 
of the loan, & during his lifetime no 
interest was demanded or paid. After 
his death bis executrix claimed re- 

S ayment of the loan with interest from 
a date : — Held : although as a general 
role interest is due on a loan, the proper 
inference from the whole circumstances 
of the case, & in particular from the 
facts that the parties were brothers, 
that the creditor had made no demand 
for interest during his lifetime, Sc that 
the acknowledgment bore that the 
money was “ to be repaid later '* was 


that the Intention of the parties was 
that no interest should bo paid. — 
Smkllie’s Executrix v. Smellik, 
[1933) S. O. 725.— SCOT. 


PART III. SECT. 2, SUB-SECT. 2. 

—A. 

117 v. .1 — When an instrument 

provides for future payments, but the 
time for payment, & the amount, if 
any, payable, both depend upon con- 
tingent events, there is not “ a sum 
certain payable by a written instru- 
ment at a certain time " so as to 
enable interest to be allowed under 
sect. 24, sub-sect. 1, of the New 
Rrunswlck Jud. Act, 1909, the language 
of which is not distinguishable from 
that in tho English Civil Procedure 
Act, 1833, s. 28. — Maine & New 
Brunswick Electrical Power Co. 
v. Hart, [1929] A. C. 631 —CAN. 


137 I. Demand in writtnff — Sufficiency 
of —Claim on writ.) — The Inclusion of a 
claim for interest in a statement of 
claim is not a demand therefor within 
3 & 4 Will. 4, c. 42, b. 28. — Pearson- 
Burlkioh, Ltd. v. Pioneer Grain 
Co., Ltd., 11933] X W. W. R. 179; 
l D. L. R. 714; 41 Man. L. R. 65.— 
CAN. 


PART III. SECT. 2. SUB-SECT. 2.— C. 

f i. .) — The Custodian v. 

Blucher, [1927] 3 D. L. R. 40; 
[1927] S. C. R. 420. — CAN. 

id. Under Crown Suits Act , 1898 
(62 Viet. No. 9, W. A .) — Whether pay- 
able by Crown.) — R. e. McNeil, [1927] 
A. C. 380 ; 96 L. J. P. C. 41 ; 136 
L. T. 646. — AUS. 


ie. Under Interest Act.) — The proviso 
to the Interest Act, s. 1, only enables 
the ct. to award Interest in all cases 
where it was payable in law before the 
Act, & the ots. in India, following the 
practice of the English cts., did not, 

f >rior to the Indian Act, award interest 
n the cose of ordinary debts, but did 
so only In certain special oases. — 
NANCHAPPA GOUNDAN V. ITTICHATHARA 
Mannadiar (1929), 1. L. It. 63 Mad. 
549.— IND. 


PART III. SECT. 2, SUB-SECT. 3.— A. 

sk. Money obtained by threat .) — 
Furphy v. Nixon (1925). 37 C. L. R. 
161 ; 26 3. R. N. 3. W. 380.— AUS. 

sl. Rescission of contract & return 
of purchase-money.) — Where tho ct. 
gives a purely equitable relief as in the 
case of rescission of a contract Sc repay- 
ment of the money paH by tho pur- 
chaser, the moneys will carry interest 
from the date of tho payment until 
the date of repayment, whenever 
repayment takes place, but will not 
carry interest as a judgment. — 
Skinner v. James Syphonic Visible 
Measures, Ltd. (1927), 28 3. R. 
N. 8. W. 20.— AUS. 


PART III. SECT. 6, SUB-SECT. 1. 


261 v. .) — Clyde Navigation 

Trustees v. Kelvin Shippino Co„ 

rinOTi C C COO . 


sm. Rule in India.}— In India com- 
pound interest is common, St often 
may be necessary Sc proper upon a 
borrowing for necessity. — Sunder 
Mull v. Satya Kinker Bah an a 
(1927), L. It. 55 Ind. App. 85. — IND. 
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Part IV. — Money-Lending 


286. Add . Annotation : — Generally , Refd. Glaskie 
v . Watkins, [1627] 2 K. B. 181. 

290a. Company financing hire-purchase trans- 

actions.] — Olds Discount Co., Ltd. v. 
Cohen (1937), [1938] 3 All E. B. 281, n. ; 159 
L. T. 335, xx. 

Annotation ; — Consd. Olds Discount Co., Ltd. v. John Playfair, 
Ltd., [1038] 3 All E. It. 276. 

290b. .] — Defts. were credit drapers, 

selling goods upon terms that the price should 
be paid by instalments. Pltfs. were a hire- 
purchase finance co. Defts. in consideration 
of the payment of a sum of money assigned to 
pltfs. certain debts, being the above instal- 
ments to become due. Defts. undertook to 
collect these debts at their own expense as 
agents of pltfs., & to remit to pltfs. all money 
so collected. Defts. also gave a series of 
monthly bills of further securing these 
book debts. It was then provided that, when 
all the instalments & other moneys payable 
in respect of such book debts should have 
been paid, then pltfs. should pay a further 
sum in respect of the purchase price of the 
book debts. It was contended that this 
transaction was in effect a moneylending 
transaction, & was unenforceable, as pltfs. 
were not registered mone? lenders, & the 
revisions of Moneylenders Act, 1927 (c. 21), 
ad not been complied with : — Held : the 
transaction was a sale of book debts, & not a 
inoneylending transaction, & it was therefore 
. enforceable. — Olds Discount Co., Ltd. v. 
John Playfair, Ltd., [1938] 3 All E. R. 
275 ; 159 L. T. 332 ; 82 Sol. Jo. 648. 

290c. .] — A co., W., engaged in selling 

wireless sets & other goods on the hire- 
purchase system, formed a subsidiary co. 
R., of which it owned all the capital, & which 
it entirely controlled, in order to finance the 
business. It was agreed between W. & R. 
that, whenever a customer proposed to 
obtain any goods from W. on the hire- 
purchase system, W. would immediately sell 
the goods to R. & R. would let them to the 
customer with an option of purchase on 
payment by instalments. R. appointed W. 
its attorney to collect instalments <fc for all 
the purposes of the agreement. By a trust 
deed made between R., W. & C. & F. as 
trustees, R. covenanted to lodge all hire- 
purchase agreements entered into by them 
with C. & P. & charged in their favour all 
its assets, present & future, as a floating 


charge to secure the repayment of notes to 
be issued by R. & certified by O. & F. as 
trustees. By an agreement of the same date 
made between R., W. & several financial 
cos., of which one was pltf. co., the cos. 
undertook for a period of one year from the 
date of the agreement to take up & discount 
notes so issued & certified, in certain pro- 
ortions, but not to exceed the total of 
50,000 in the case of any one co. The notes 
were issued against hire-purchase agreements 
& were for repayment at the end of three, 
four or five months with interest thereon at 
the rate of 10 per cent, per annum . Six 
months after the date of these deeds R. 
defaulted in the payment of certain notes, & 
C. & F. gave notice to R. that the whole 
amount outstanding thereupon became due & 
payable, & appointed a receiver. Resolutions 
were then passed for the voluntary wirrffting- 
up of both cos., W. & R. In an action by 

* pltfs., on behalf of themselves & all other 

• holders of notes under the trust deed, to 

enforce the security thereby created : — Held : 
(1) the assets forming the security for the 
notes were not subject to any prior lien in 
favour of W. as vendors for unpaid purchase- 
money. The vendor’s ^equitable lien has no 
application to the sale of ordinary com- 
mercial goods, & the only lien applicable to 
the sale of such goods is that conferred by 
Sale of Goods Act, 1893 ; (2) the trust deed 
having been executed more than six months 
before the date of the winding-up of R., any 
notes issued under it were not invalidated by 
Cos. Act, 1929, s. 266 ; (3) pltfs. were not 
carrying on the business of moneylenders, & 
the transaction was not a money lending 
transaction which would be invalidated under 
Moneylenders Acts, 1900 to 1927 ; (4) 

therefore, the defences failed & pltfs. & 
other noteholders were entitled to enforce 
their security. — Transport & General 
Credit Corpn., Ltd. v . Morgan, [1939] 
Ch. 631 ; [1939] 2 All E. R. 17 ; 108 L. J. Ch. 
179 ; 160 L. T. 380 ; 55 T. L. R. 483 ; 83 
Sol. Jo. 338. 

302. Add. Annotation : — Reid. Glaskie v. Watkins, 
[1927] 2 K. B. 181. 

303. Add. Annotations : — Consd. Be Mason (1928), 
97 L. J. Ch. 321. Distd. Cohen v. Lester, 
Ltd., [1939] 1 K. B. 504. 

304. Add. Annotation a — Consd. Pirie v. Richard- 
son, [1927] 1 K. B. 448. 


PART IV, SECT. 1, SUB-SECT. 1.— A. 

282 i. Question of fact .) — In each case 
it 1m a question of fact whether a person 
is carrying on the business of money- 
lending. — Kkbr v, Louisson, [1828] 
N. Z. L. K. 164.— N.Z. 

282 ii. .] — A pltf., who alleges 

that deft, is carrying on business as a 
money-lender, dischargee the primd 
facie onus resting on him upon proof 
merely of a series of loon transactions 
by deft, of a volume ft frequency 
sufficient to indicate the existence of a 
money-lending business ; but if further 
evidence is adduced which explains 
the real nature of those transactions & 
the oircumstanoes surrounding their 
creation, it then becomes a question 
of fact upon a consideration of the 
whole of the evidence whether the 


existence of a business of money- 
lending has been affirmatively estab- 
lished. — L apin v. Bbavknkb (1829), 
29 S. R. N. S. W. 614 ; 46 N. S. W. 
W. N. 164.— AUS. 

PART IV. SECT. 1, SUB-SECT. 1.— B. 

tn. Cash order business.] — Reap. oo. 
carried on the business of providing its 
customers with written orders on snop- 
keepers requesting them to supply 
goods to a oertain amount to the 
oustomer. The customer signed a 
memorandum stating that m con- 
sideration of the oo. making a oertain 
advance at his request he undertook 
to pay to the oo. a sum larger than the 
price of goods supplied by a deposit & 
instalments : — Held : the business so 
carried op was not that of money- 

26 


lending, & reap. oo. was not under an 
obligation to register under the Money- 
lenders Act, 1924. — Allohubch v. 
Popular Cash Order Col, Ltd., 
[1828J S. A. S. R. 188.— AUS. 

PART IV. SECT. 2, SUB-SECT. 1,— A. 

801 u. .] — Where a person 

whose business Is that of money- 
lending, or who advertises or announoes 
himself or holds himself out in any 
way as carrying on that business, ft 
does any of those aots within the Irish 
Free State, he must, in order to make 
his contracts legal & enforceable within 
the Irish Free State, comply in the 
Irish Free State with the provisions as 
to registration contained in Money- 
lenders Act 1900, s. 2 (1) (a). — London 
Finance & Discount Co., Ltd. cl 
Butler, [1829] I. R. 90.— IB. 
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316. Add. Annotation : — Reid. Men v. Sooth 
Wales Equitable Money Soc. f [1927] 2 K. B. 
366. 

348. Add. Annotation: — Reid. Merz v. South 
Wales Equitable Money Soc., [1927] 2 K. B. 
366. 

345. Add. Annotation : — Reid. Merz v. South 
Wales Equitable Money Soc., [1927 ] 2 K. B. 
366. 

346. Add. Annotation : — As to (1) Reid. Merz v. 
South Wales Equitable Money Soc., [1927] 
2 K. B. 366. 

346a. Company registered as money-lender — 

Security payable to secretary/] — Deft, society 
became incorporated as a limited co. & began 
to carry on business as money-lenders & were 
registered as such, & they made an advance 
to pltfs., who signed a promissory note 
agreeing to pay the amount to the secretary 
of deft, society, which was mentioned by 
name in the note as the society of which he 
was secretary. In an action for a declara- 
tion that the transaction was void, on the 
ground that defts. had taken a security in a 
nam e other than their registered name, 
contrary to Money-lenders Act, 1900 (c. 51), 
s. 2 (1) (c) : — Held : as no one could sue on 
the note except the secretary » the security 
had been taken in a name other than defts.’ 
registered name, & pltfs. were entitled to 
the declaration claimed. — Merz v. South 
Wales Equitable Money Society, Ltd., 
[1927] 2 K. B. 306 ; 90 I*. J. K. B. 1020 : 137 
L. T. 026 ; 43 T. L. R. 456, O. A. 


Sub-seot. 5. — Restrictions on Contracts. 
See Money-lenders Act, 1927 (c. 21), ss. 0, 8. 

353a. Note or memorandum signed by borrower — 
Contract contemplating security — Whether 
contract must set out terms of security.] — 
Money-lenders brought an action against a 
borrower to recover sums of £200, £100, & 
£100 lent by them to the borrower & alleged 
to be due upon three promissory notes pay- 
able at a specified address, the first in four- 
teen monthly instalments with interest at 
60 per cent, per annum, & the others in three 
months after their respective dates with 
interest at 80 per cent, per annum until pay- 
ment. If default were made the whole 
unpaid principal & interest thereon became 
due & was to carry interest in the case of 
the first sum at 00 per cent, per annum &> 
in the case of the other two sums at 80 per 
cent, per annum from the date of default 
until payment. In intended compliance 
with Money-lenders Act, 1927 (c. 21), s. 0, in 
each case before the money was lent there 
was made dc signed by the borrower a note or 
yp onr>nm.rwlnm of the contract stating that 
the sum referred to therein was advanced on 
the security of a promissory note, but not 


stating where repayment of the sum was to 
be made. Copies of the notes or memoranda 
were duly delivered to the borrower : — 
Held : (1) the note or memorandum in each 
case was sufficient. The ct. , without deciding 
the point, inclined to the view that the 
terms of a security given for repayment of a 
loan need not be set out in the note or 
memorandum of the contract, at any rate 
where the security does not impose terms 
more onerous than those stated m the note 
or memorandum. 

(2) Where the interest charged exceeds the 
rate mentioned, Money-lenders Act, 1927 
(c. 21), s. 10 (1), imposes on the money-lender 
the burden of showing that the interest is 
not excessive Sc that the transaction of loan 
is not harsh or unconscionable ; Sc in the 
circumstances pltfs. had in each case dis- 
charged themselves of this burden. — Reading 
Trust, Ltd v . Spero, Spero v. Reading 
Trust, Ltd., [1930] 1 K. B. 492 ; 99 L. J. 
K. B. 186 ; 142 L. T. 301 ; 74 Sol. Jo. 12 ; 
40 T. L. R. 117, C. A. 

Annotations :—~As to (1 ) Consd. Golllnga v. Charles Bradbury, 
Ltd., [1936] 3 All JC. R. 369. Reid. Bennett Sc Co. v. 
Smith (1931), 47 T. L. R. 592 ; Temperance Loan Fund, 
Ltd. v. Rose, 11932] 2 K. B, 522 ; Dunn Trust. Ltd. v. 
Feetham, [1936] 1 K. B. 22; Mitchonor r. Enultable 
Investment Co., [1938J 1 All K. R. 303. As to (2) Reid. 
Parktleld Trust v. Dent, [1 931.1 2 K. B. 579. Generally. 
Retd. Hoaro v. Adam Smith (London), Ltd., [1938] 4 
AJ1 32. R. 283. 

353b. Substituted contract In settlement 

ol action to recover loan.] — The male deft, 
borrowed, by promissory note, money from 
pltfs., a firm of money-lenders, Sc agreed to 
repay the same by monthly instalments. In 
this transaction the requirements of Money- 
lenders Act, 1927 (c. 21). s. 0, were duly 
complied with. The borrower made default 
in paying the instalments, whereupon pltfs. 
issued a writ to recover the amount. Negotia- 
tions then took place, & in the result an 
arrangement was made by which the male 
deft. & the second deft., his wife, gave pltfs. 
a joint &; several promissory note in respect 
of the amount unpaid on the first promissory 
note, an amount for interest, & certain agreed 
costs. A memorandum of this contract was 
signed by both defte., but no copy was sent 
to them within seven days, as required by 
sect. 6. The amount of the promissory note 
not having been repaid on the due date, 

e . sued defts. to recover the same : — 
; (1 ) although the contract sued on was 

a substituted agreement for, or a variation 
of, the original contract entered into by the 
male deft., it was nevertheless a contract 
“ for the repayment by a borrower of money 
lent to him ” within sec tL 6 ; (2) as a copy 
of the contract had not been sent as required 
by that sect., the contract was unenforceable 
against the male deft. ; (3) it was likewise 
unenforceable against the female deft., in- 
asmuch as it appeared that she signed the 
promissory note solely as a surety, & the male 
deft, not being liable she also was discharged 
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fact.}— Goldstein v. c MATT (192th 2t 
STRlBLaTw. 354; 4JN.8.W.W.N. 
IS. — AUS. 

PART IV. SECT. 2, SUB-SEOT. 6. 

ti. Moneylenders Act, 1933, #. 11. Ft 
A eontaact by a moneylender te lend 


money was secured by a promissory unenforceable • also. Moneylenders 

note, which was not signed by either the Act, 1933, only applies to the trans- 

principal or the surety, nor was any actions of a moneylender made in the 

note or memorandum of the contract course of his business, & a money- 

made, until after the major portion of lender is not preclmted by the Act from 

the sum of money contracted to be lent lending small sums to his friends with- 

had been lent :~Held : by reason of out complying with all the formalities 

the provisions of Moneylenders Act, of the Act. — Hant>elma?c v. Davies, 

1933, s. 11 (1), the moneylender's claim [1937] I. R. 419. — JR. 

lor the repayment of the money was 

0*7 7<1* 
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from liability. — Eldridge & Morris v. 
Taylor, [1031] 2 K. B. 416 : 100 L. J. K. B. 
689; 146 L. T. 499 ; 47 T. L. R. 616. 

Annotations : — As to (1) Apld. Temperance Loan Fund, 
Ltd. v. Rose, [19321 2 K. B. 522. As to (2) Reid. Bennett 
& Co., Ltd. v. Smith (1031), 47 T. L. R. 592. 

363c. What amounts to security — 

Guarantee.] — Temperance Loan Fund, Ltd. 
v. Rose, No. 363w, post. 

353d. .] — Central Advance 

& Discount Corpn., Ltd. v. Marshall, 
No. 353cc, post. 

S53e. Post-dated cheques.] — A lady 

of no business experience borrowed money 
from money-lenders, & in respect of the loan 
gave them a promissory note payable by 
instalments & post-dated cheques in respect 
of the instalments. The cheques were handed 
over with the note before the transaction was 
completed. The interest secured by the 
notes was 81-23 per cent., & the money-lender 
knew the borrower was a lady of some means 
but made no further inquiry on the matter : — 
Held: (1) the handing over of the cheques 
formed a term of the contract & must be 
mentioned in the memorandum of the con- 
tract of loan given in accordance with the 
provisions of the Money-lenders Act, 1927 
(c. 21), s. 6. As they were not referred to 
therein, the loan was unenforceable by the 
money-lender; (2) the transaction was harsh 
& unconscionable within secv. 10 of the Act 
& the interest must be reduced to 25 per cent. 
— Collings v. Charles Bradbury, Ltd., 
[1936] 3 All E. R. 369. 

8631. Duty to send copy to borrower.] — 

Eldridge & Morris v. Taylor, No. 353b, 
ante. 

353g. Discharge of surety — On failure to send 

copy.]— E ldridge & Morris v. Taylor, No. 
353b, ante. 

353b. Omission of date.] — Temperance 

Loan Fund, Ltd. v. Rose, No. 353w, post. 

3531 . Date of loan inaccurately stated.] — If 

the memorandum required by Money-lenders 
Act, 1927 (c. 21), s. 6, states the date of the 
loan incorrectly, the contract is unenforceable, 
even although the inaccuracy has caused no 
deception & is due merely to a clerical error. — 
Gabkell, Ltd. v . Askwith (1929), 45 

T. L. R. 666 ; 73 Sol. Jo. 465, O. A. 

Annotations: — Consd. Reading Trust, Ltd. v. Spero, Spero 
v. Reading Trust, Ltd., [1930] 1 K. B. 492. Expld. 
Temperanoe Loan Fund, Ltd. v. Rose, [1932] 2 K, B. 
522. 

353j. .] — The copy of the memorandum 

required by sect. 6 of the Money-lenders 
Act, 1927 (c. 21), s. 6, to be delivered to the 
borrower is not vitiated by the absence of a 
copy of the signature of the borrower, k the 
memorandum itself is not vitiated by an 
accidental slip in the date of the loan. — 
Sherwood v. Dkblby (1931), 47 T. L. R. 
419 ; 70 Sol. Jo. 345. 

Annotation: — Consd. Bennett Sc Co., Ltd. v. Smith (1931), 
47 T. L. R. 592. 

358k. .] — The copy of the memorandum 

required by Money-lenders Act, 1927 (c. 21), 
b. 6, to be delivered to the borrower must be 
an exact copy, & therefore, when the memo- 
randum correctly states the date of the loan, 
the copy is vitiated by an imperfect state- 
ment of the date. — B ennett (t. W.) & Co., 
Ltd. v. Smith (1931), 47 T. L. R. 692 ; 76 
Sol. Jo. 646. 


8631. Rate of interest incorrectly stated.] — 

Pltfs., who were registered money-lenders, 
agreed to lend a borrower the sum of £500 
in consideration of the additional sum of 
£150, the whole sum of £650 to be repaid by 
two instalments of £325 each paid at the end 
of the first & second months. In the memo- 
randum of the contract dated May 25, 1933, 
the loan was stated to be payable with 
interest at the rate of £240 per cent, per 
annum & to be made upon the terms of a 
promissory note of the same date, a copy 
of which was attached. The promissory 
note contained a promise to pay £500 to- 
gether with interest at the rate of £240 per 
cent, per annum “ such sum of £500 to be 
paid together with interest then due by con- 
secutive monthly instalments of £325 each ” 
on June 25 & July 25, 1933: — Held: the 
rate of interest was incorrectly stated in the 
memorandum & therefore the contract was 
unenforceable. Having regard to the form 
of the memorandum the rate of interest could 
not be treated as having been calculated in 
. accordance with the provisions in Sched. I. 
„ to Money-lenders Act, 1927 (c. 21), & in 
order that the instalments should include 
interest at £240 per cent, per annum the 
second instalment must have been £330 & 
not £325. 

Per Slesser and Romer, L.JJ. : In a 
case where the rate of interest stated in the 
memorandum has been calculated in accord- 
ance with the provisions of Sched. I. to the 
Act, this fact must be stated in the memo- 
randum in order to comply with sect. 6 of 
the Act. — Parkpield Trust, Ltd. v. Curtis, 
[1934] 1 K. B. 685 ; 103 L. J. K. B. 609 ; 150 
L. T. 436, C. A. 

Annotation : — Extd. & Apld. Mason & Wood, Ltd. v. Greone, 
[1936] 2 All E. R. 509. 

353m. — — .] — A borrower, who had had 

several loan transactions with a firm of 
registered money-lenders, was adjudicated 
bkpt. in July, 1933, & the money-lenders 
proved in that bkpcy. for £257 in respect of 
principal & interest but received no dividend 
in respect thereof. In May, 1934, the bor- 
rower applied to the money-lenders for a loan 
of £100, &, on the money-lenders refusing 
to make the loan, offered that £50 out of the 
£100 advance should be retained by the 
money-lenders to compensate them in part 
for the loss they sustained in his bkpcy. The 
money-lenders thereupon made the loan, two 
cheques for £50 each being made out by the 
money-lenders, one of which was endorsed 
by the borrower & returned to the money- 
lenders. The memorandum & promissory 
note, which were signed by the borrower, 
stated that an advance of £100 had been made 
with interest at the rate of £64 per cent, per 
annum to be repaid by fourteen con4bcutive 
monthly instalments of £10 each. In the 
default clause in the memorandum the 
principal sum was stated to be £140, but the 
typist who typed the document said in an 
affidavit that she typed £140 by mistake & 
that the sum ought to have been £100. The 
money-lenders brought an action on the 
promissory note on a failure by the borrower 
to pay more than one monthly instalment : — 
Held : the memorandum did not contain all 
the terms of the contract, inasmuch as the 
amount actually lent was only £50, & there- 
fore the amount of the principal of the loan 


oo 
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was not correctly stated according to the 
definition of “ principal ” in Money-lenders 
Act, 1927 (c. 21), s. 15 ; the sum of £50, given 
by the borrower or retained by the money- 
lenders, was an amount in excess of the 
principal, paid to the money-lender in con- 
sideration of the loan, & was therefore 
“ interest ” within the definition of “ in- 
terest ” in sect. 15, 8c accordingly that the 
interest charged on the loan was not truly 
stated in the memorandum, 8c therefore the 
contract for the repayment of the money lent 
to the borrower by the money-lenders was, 
under sect. 6 (1) of the Act of 1927, unen- 
forceable. 

Per Slesser & Roche, L.JJ.. the insertion 
in the default clause of the memorandum of 
£140 instead of £100 was a material error 
which would invalidate the transaction. — 
Dunn Trust, Ltd. v. Feetham, [1936] 1 
K. B. 22 ; 105 L. J. K. B. 52 ; 154 L. T. 
53, C. A. 

Annotation: — Distd. He British Games, Ltd., [1938] Ch. 240- 

353n. .] — In each of two money- 

lending transactions secured by a promissory 
note for payment of £70 by fourteen monthly 
instalments the memorandum of the contract 
stated that “ the amount of principal being 
advanced in respect of the said promissory 
note for £70 is £50, & the interest charged of 
£20 is equivalent to interest at the rate of 
£64 per cent, per annum .” The rate of 
interest was in fact calculated in accordance 
with the provisions of Sched. I. to Money- 
lenders Act, 1927 (c. 21). After default had 
been made in payment of instalments the 
assignees for value of the promissory notes, 
who were also money-lenders, brought pro- 
ceedings to recover the balance of principal & 
interest : — Held : the contracts <fc promis- 
sory notes were unenforceable having regard 
to sect. 6 (2) of the Act, because the memo- 
randum failed to state that the rate of interest 
was calculated in accordance with the pro- 
visions of Sched. I. to the Act. — Mason & 
Wood, Ltd. v. Greene, [1936] 2 K. B. 370 ; 
[1936] 2 All E. R. 509 ; 105 L. J. K. B. 774; 
155 L. T. 11 ; 52 T. L. R. 630 ; 80 Sol. Jo. 
510, C. A. 

353o. Principal Incorrectly stated.] — Dunn 

Trust, Ltd. v . Feetham, No. 353m, ante . 

S53p. Effect of clerical error.] — Temperance 

Loan Fund, Ltd. v. Rose, No. 353w, post . 

853q. Omission of copy of borrower's signa- 

ture.] — Sherwood v. Deeley, No. 353 j, ante , 

863r. Power of court to go behind.] — (1) A 

memorandum under Money-lenders Act, 
1927 (c. 21), s. 6, must be stamped before it 
can be received in evidence. 1 


(2) If such a memorandum is not a true re- 
presentation of the transaction, the ct. will go 
behind it, 8c if there is no memorandum of the 
real transaction there is no enforceable con- 
tract. — B. S. Lyle, Ltd. v . Chappell (1931), 
47 T. L. R. 562 ; 75 Sol. Jo. 511 ; reved . on 
other grounds , [1932] 1 K. B. 691, C. A. 


Annotations : — OmcraUv, Reid. Temperance Loan Fund, Ltd. 
v Rose, [19321 2 K. B. 522 ; Lancashire Loans, Ltd. v. 
Black [1934] 1 K. B. 380; Dunn Trust, Ltd. 9. Feetham, 
[193C] 1 K. B. 22. 


353 s, Necessity for stamp. ]— B. S. Lyle, 

Ltd. v. Chappell, No. 353r, ante. 


353t. .] — (1) By virtue of Money-lenders 

Act, 1927 (c. 21), s. 10, where a money-lender 
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seeks to recover judgment against a borrower 
for more than a sum equal to the money lent 
8c 48 per cent, per annum interest, he must 
satisfy the ct. that, in all the circumstances of 
the case, the rate of interest which he claims 
to recover is not excessive 8c that the trans- 
action is not harsh 8c unconscionable. 
Although the borrower does not appear to 
the writ, or does not further defend the 
action, the onus is still on pltf. money-lender 
to satisfy the ct. on these two points. He 
must therefore prove a transaction which 
comes within Money-lenders Act, 1927 
(c. 21), s. 6, 8c consequently he must prove a 
note or memorandum of the contract made 
in accordance with that sect. 

(2) Such a note or memorandum is a 
memorandum of a contract within Stamp 
Act, 1891 (c. 39), s. 1 & Sched. I. to that Act, 
& therefore must be stamped with a 6d. stamp. 

-Parkfield Trust, Ltd. v. Dent, [1931] 2 
K. B. 579 ; 101 L. J. K. B. 6 ; 146 L. T. 90. 

Annotation : — As to (1) Consd. Codings v. Charles Bradbury, 
Ltd., [1936] 3 All E. R. 309. 

353u. Onus of proof.]— P arkfield Trust, 

Ltd. v. Dent, No. 353t, ante. 

353v. Renewal — Must appear on second 

memorandum.] — When the time for payment 
of an original loan granted by a money- 
lender has expired without complete repay- 
ment, there is no objection to extending the 
time for repayment on altered terms by treat- 
ing the old loan as paid off by means of a 
new loan on the altered terms, provided that 
the fact that this is being done is shown on 
the face of the second memorandum signed 
by the borrower before the new security is 
given. Such a memorandum is signed by 
the borrower before the money is lent within 
the meaning of sect. 6 (1 ) of the Money-lenders 
Act, 1927 (c. 21), s. 6 (1). 

At the time when the second memo- 
randum is signed neither a cheque nor cash 
need be handed over by the money-lender to 
the borrower 8c then returned. The money 
is lent within Money-lenders Act, 1927 (c. 21 ), 
s. 6, if it is appropriated by the money-lender 
to the purposes of the borrower, in any way 
which the borrower authorises (Greer, L.J.). 
— B. S. Lyle, Ltd. v . Chappell, [1932] 1 K. B. 
691 ; 101 L. J. K. B. 185 ; 48 T. L. R. 119, 
C. A. 

Annotations : — Could. Temperance Loan Fund, Ltd. v. Roue, 
[1932] 2 K. B. 522 ; Lancashire Loans, Ltd. v. Black, 
[1934] 1 K. B. 380. Distd. Dunn Trust, l td. v. Feetham, 
[1930] 1 K. B. 22. Apld. He British Games, Ltd., [1938] 
Cb. 240. Reid. Egan v. Langham Investments, Ltd., 
[1938] 1 K. B. 667. 

353w. .1 — (1) Every contract be- 

tween a money-lender 8c a borrower for the 
repayment by the latter of money lent to 
him, 8c that includes a promise by the 
borrower to pay the balance of money 
previously lent to him, is brought within the 
purview of Money-lenders Act, 1927 (c. 21), 
s. 0. Where a transaction is the renewal of 
an old loan, the fact that it is such ought to 
be set out in the memorandum in order to 
comply with sect. 0. 

(2) If the transaction between a money- 
lender & a borrower is unenforceable against 
the borrower by reason of non-compliance 
by the money-lender with the requirements 
of sect. 6, for example, by the omission from 
the memorandum of the date on which the 
loan was made, it is equally unenforceable 
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against a person who has guaranteed the 
payment of the debt. 

(3) A security “ given by the borrower ” 
within sect. 6 of the Act of 1927 may take the 
form of a guarantee given by a third party. 

(4) Qaakell , Ltd. v. Askurith, No. 353h, ante , 

did not decide that a mere clerical error in 
the memorandum required by sect. 6 will 
invalidate the memorandum ; & it must 

not be taken that a mere clerical error will 
have that effect (Scrutton, L.J.). 

The Money-lenders Acts are not to be 
construed strictly in favour of lenders ; they 
are to be construed on the same canons as 
any other Act (S lesser, L.J.). — Temperance 
Loan Fund, Ltd. v. Bose, [1932] 2 K. B. 
522 ; 101 L. J. K. B. 609 : 147 L. T. 330, 0. A. 

Annotation: — As to ( 1) Reid. Dunn Trust, Ltd. «. Feet ham, 
[1996] 1 K. B. 22. 

353x. Real transaction must be stated.] — 

Per Scrutton, L.J. : The memorandum of 
the transaction of Aug. 5, 1931, was void 
because it did not state the real transaction. 

It contained an admission by the mother that 
£575 was then due & owing by her, whereas 
at th&t date nothing was due, & if it were 
assumed that the principal & pro rata 
interest were then to be paid, the amount 
payable would only be £535, & there would 
be a bonus to the money-lenders of about 
£40 for accepting payment before it was due, 
which ought to have been st-ted on the face 
of the memorandum, but was not. In 
effect the money-lender was obtaining interest 
on interest, which was prohibited under 
Money-lenders Act, 1927 (c. 21), s. 7. — 

. Lancashire Loans, Ltd. v . Black, [1934] 

1 K. B. 380 ; 103 L. J. K. B. 129 ; 150 L. T. 
304, 0. A. 

35&y. Loan on security of bill of sale — 

Number of instalments payable not stated In 
memorandum.] — A loan was made by 
registered money-lenders on the security of a 
bill of sale given by the borrower on his 
furniture. The transaction was a money- 
lending transaction within the meaning of the 
Money-lenders Act, 1927 (c. 21). The memo- 
randum of the transaction stated the date 
of the loan, the amount of the principal 
advanced & the rate of interest charged. 
The bill of sale, which was in the form 
required by Sched. to Bills of Sale Act (1878) 
Amendment Act, 1882 (c. 43), was also set 
out verbatim in the memorandum. Under 
the bill of sale the borrower agreed to pay 
to the lenders the principal sum advanced 
together with the interest then due by equal 
monthly payments of £3 to be paid on a 
specified date of each month until the whole 
amount including principal & interest was 
repaid. Neither the bill of sale nor the 
memorandum stated the number of instal- 
ments that had to be paid. Objection was 
taken that the contract was unenforceable, 
as the memorandum did not contain all the 
terms of the contract because the number 
of instalments payable had not been stated 
therein : — Held : the contract was enforce- 
able, as the memorandum set out the 
particulars specifically required by Money- 
lenders Act, 1927 (c. 21), 8. 0 (2), & also set 
out verbatim the Dill of sale, which was in 
the statutory form, & accordi ngly contained 
all the terms of the contract. What had not 
been set out was the effect of those terms 

on 
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according to the decisions of the cts. in various 
cases, but the statute did not require that to 
be set out in the memorandum .—-Simmons v. 
Russell Financiers, Ltd., [1934] 2 K. B. 
487; 103 L. J. K. B. 724; 151 L. T. 472, 0.A. 

353 Z# — i- Omission to state power of 

seizure & sale.] — Plfcf. borrowed money from 
defts., moneylenders. The memorandum 
merely set out that the loan was secured by a 
bill of sale on pltf . ’s furniture. The statutory 
form of such a hill of sale sets out that 
erson&l chattels thereby assigned shall not 
e liable to seizure for any other than five 
specified causes : — Held : the memorandum 
did not contain all the terms of the contract 
in that it did not specify upon which of the 
above grounds the goods could be seized, & 
therefore the contract was unenforceable. — 
Kitchener v. Equitable Investment Co., 
Ltd., [1938] 2 K. B. 569; [1938] 1 All E. R. 
303 ; 107 L. J. K. B. 310 ; 158 L. T. 176 ; 
54 T. L. R. 334 ; 82 Sol. Jo. 257. 

Annotation : — Ezpld. Hoare v . Adam Smith (London), Ltd., 
[1938] 4 All E. R. 283. 

353aa. .] — A loan by registered 

, moneylenders was secured by a bill of sale. 
It appeared both from the memorandum & 
from the evidence that the borrower had 
received a copy of the bill of sale. It was 
contended that the memorandum was 
insufficient, since it did not state the power 
of seizure & sale contained in the bill oi sale. 
It was further contended that, although in 
the bill of sale the consideration was not truly 
stated, pltf. was estopped from raising that 
point, because he knew the true facts at the 
time of execution: — Held: (1) it is not 
necessary that the power of seizure & sale 
under the bill of sale should be specifically 
set out in the memorandum of loan where 
the borrower receives a copy of the bill of 
sale ; (2) pltf. Was not estopped from alleg- 
ing that the consideration was not truly stated 
in the bill of sale ; (3) similarly, a borrower 
would not be estopped from asserting the 
inaccuracy of statements in the memorandum 
of loan under Moneylenders Act, 1927 (c. 21), 
s. 0, although he knew the true facts. — 
Hoare v. Adam Smith (London), Ltd., 
[1938] 4 All E. R. 283. 

353bb. Whether bill of sale & memo- 

randum one document.] — Pltf. had entered 
into a series of loan transactions with defts., 
a firm of registered moneylenders, the 
security for the loan in each case being a bill 
of sale over her furniture. The bill of sale 
contained a certain onerouB clause, which 
was not set out in the memorandum, but the 
memorandum made reference to the bill of 
sale, giving its date & value, set out the 
terms of seizure referred to in the bill of 
sale, & stated that a copy of the bill \>f sale 
was attached to the memorandum. It was 
contended that, as the hill of sale contained 
an onerous condition, the bill of sale & 
memorandum could not be read together to 
form one document, & that the memo- 
randum did not, therefore, contain all the 
terms of the contract : — Held : the bill of 
sale A the memorandum were one document, 
&, as the onerous clause was clearly set out 
• in the bill of sale, it therefore sufficiently 
appeared in the memorandum. — Tooke v. 
Bennett & Co., Ltd., [1939] 4 All E. R. 
200 ; 56 T. L. R. 59 ; 88 Sol. Jo. 945. 
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35800. - — - — & guaranty — Omission to state 
clause in guaranty.}— A contract of loan 
between a moneylender & a borrower provided 
that the repayment of the sum lent & interest 
should be made by instalments <fc should be 
secured by a bill of sale granted by the 
borrower & by a guaranty given by two 
guarantors, these securities being delivered 
to the moneylender against the sum lent, 
The guaranty contained a clause that, in 
the event of the bill of sale being or becoming 
invalid or inoperative in whole or in part, 
the guarantors would on demand pay to 
the moneylender the amount unpaid of the 
loan & interest. The memorandum of the 
contract, while it mentioned the bill of sale 
& the guaranty, did not disclose that clause 
of the guaranty. The moneylender having 
brought an action in the county ct. against 
the borrower for the recovery of instalments 
in arrear : — Held : the said clause in the 
guaranty was in effect a term of the con- 
tract which, by reason of the relation between 
deft, as principal debtor & the guarantors 
as sureties, indirectly & impliedly imposed 
upon deft, an onerous liability ; the memo- 
randum, because of the omission from it 
of that term, failed to comply with Money- 
lenders Act, 1927, s. 6, consequently, 
neither the contract of loan, the bill of sale, 
nor the guaranty was enforceable, & the 
action failed ; also the guaranty was a 
“ security ” within the meaning of tiie sect. — 
Central Advance & Discount Corpn., 
Ltd. v. Marshall, [1939] 2 K. B 781 ; 
[1939] 3 All E. R. 695 ; 66 T. L. R. 1015 ; 83 
Sol. Jo. 701, C. A. 

353dd. Loan to company — Signature.] — A 

co. which had from time to time borrowed 
large sums from moneylenders, on Dec. 1, 
1930, entered into a contract with the lenders 
by which the lenders agreed to advance 
£4,950, the sum then owed for principal & 
arrears of interest, on the security of a 
promissory note for £4,960 with interest at 
the rate of 27 } per cent, per annum, repay- 
able as to £1,970 by specified instalments, 
the balance of £2,980 with accrued interest 
to be paid off on Feb. 1, 1937. In default 
of the payment of any instalment the whole 
amount was to become due & payable. The 
memorandum of the contract &; the accom- 
anying promissory note were both signed 
y a director & the secretary of the co. “ for 
& on behalf of the co.,” & the co.’s seal was 
not affixed to the contract. The new loan in 
fact consolidated previous loans & the interest 
thereon, & the memorandum authorised & 
requested the lenders to retain the sum of 
£4,950 in repayment of outstanding balances 
of accounts owing. The co. defaulted in 

g ayment of the instalments, & the lenders, 
aving sued them, obtained leave to sign 
judgment for £4,095 10a., but did not actually 
sign it. The co. having passed a resolution 
for voluntary winding-up, the lenders lodged 
with the liquidators a proof for £4,804 19a. 8 d., 
balance of principal & interest then due. 
The liquidator rejected the proof as not being 
in accordance with the provisions of Money- 
lenders Act, 1927 <c. 21), s. 6 (1), (2), 

& sect, 9 (2) : — Held : (1) the contract having 
been duly executed in accordance with Cos. 
Act, 1929 (c. 23), s. 29, the memorandum 
was “ signed personally by the borrower ” 
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in accordance with Moneylenders Act, 
1927 (c. 21), s. 6 (1), there being nothing in 
Moneylenders Act, 1927 (c. 21), prescribing 
that a moneylending transaction with a co. 
must be perfected by a memorandum under 
seal ; (2) the document showed on its face 
that the loan of £4,950 was a consolidating 
loan, & therefore the memorandum contained 
all the particulars required to satisfy Money- 
lenders Act, 1927 (c. 21), s. 8 (2), notwith- 
standing that part of the loan might have been 
or was attributable to interest accrued due 
on previous loans ; (3) the statement accom- 
panying the affidavit verifying appcts.’ proof 
contained all the particulars necessary to 
satisfy sect. 9 (2) of the same Act . — Re 
British Games, Ltd., [1938] Ch. 240 ; 
[1938] 1 AU E. R. 230 ; 107 L. J. Ch. 81 ; 
158 L. T. 239 ; 54 T. L. R. 137 ; 81 Sol. Jo. 
1001 ; [1930-7] B. & C. R. 233. 

353ee. Part of loan payable In discharge of 

previous loan — Necessity for disclosure.] — 

Where a borrower obtains a loan from a 
registered moneylender, & it is a term or 
condition of the contract between him & 
the moneylender that the outstanding balance 
of a former loan shall be repaid by the bor- 
rower out of the new loan, failure to include 
that term or condition in the note or memo- 
randum required by Moneylenders Act, 
1927 (c. 21), s. 0, lenders the contract & 
the security (in this case a bill of sale) 
unenforceable. — Egan v . Langham Invest- 
ments, Ltd., [1938] 1 K. B. 007 ; [1938] 
1 All E. R. 193 ; 107 L. J. K. B. 337 ; 159 
L. T. 118 ; 54 T. L. Ti, 208 ; 82 Sol. Jo. 
190. 

Annotations : — Reid. Cohen t\ Lefltiv, Ltd., U939J 1 K. It. 

604: Mitchener v. Equitable Investment Co., |19HN| *1 

K. It. 569. 

353ff. Statement of one promissory note — 

Loan secured by two notes.] — A moneylender 
lent to a borrower £100 as one loan, taking as 
security two promissory notes for £50 each, 
exactly alike in date & wording. The 
memorandum of the transaction signed by 
the borrower described the security as 
“ a promissory note.” The moneylender 
obtained judgment against the borrower, on 
whose non-compliance with a bkpey. notice 
he presented a petition in the county ct. 
The registrar made a receiving order, against 
which the borrower appealed : — Held : by 
the Div. Ct. in Bkpey., allowing the appeal, 
the misdescription of the security aw “a 
promissory note ” instead of “ two promis- 
sory notes ” was an error which prevented 
the memorandum from complying with 
Moneylenders Act, 1927 (c. 21 ). — Re Dehtor 
(No. 18 OP 1937), [1938J Ch. 045 ; [1938] 2 
All E. R. 769 ; 107 L. J. Ch. 403 ; 159 L. T. 
284 ; 54 T. L. R. 844 ; 82 Sol. Jo. 463 ; 
[1938] B. & C. R. 17. 

353gg. Estoppel.] — H oare v. Adam Smith 

(London), Ltd., No. 353aa, ante . 

353hh. Duty of money-lender to supply Information 
—Application to proceedings on judgment 
summons.] — Practice Note (1929), 45 

T. L. R. 470 ; [1929J 1B.&C. R. 54. 

853jj. Proof In liquidation of debtor — Affidavit — 
Sufficiency .} — Re British Games, Ltd., No. 
353dd, ante . 
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353kk Interest — Hate of — How calculated.] — 

Mutual Loan Fund Assocn., Ltd. v. 
Sanderson, No. 35311, post . 

35811. Appropriation of payments to — After 

default — Whether compound interest.] — A 

borrower was in debt to a money-lender in 
the sum of £301 19s. lOd. On June 14, 1935, 
he received a further sum that made his total 
indebtedness £500. The memorandum stated 
that the principal sum was to be applied in 
discharge of the previous advance. It also 
stated that the interest upon the sum of 
£500 was to be £200, & was at the rate of 
34-05 per cent, per annum . The repayment 
was to be made in equal instalments, which 
were appropriated to principal & interest in 
proportions other than that of the principal 
to the total interest. If an instalment was 
more than seven days overdue, the whole 
balance of the principal was then to become 
due with interest to date. The memorandum 
then stated : “ the principal sum outstanding 
in the schedule of repayments shall become 
immediately repayable, together with the 
instalment of interest due as shown in the 
schedule aforesaid, together with simple 
interest at the rate per cent, per annum 
aforesaid on the sum payable (whether for 
principal or interest) until payment, & such 
interest shall not be reckoned as part of the 
interest charged in respect of the loan.” In 
accordance with this clause pltfs. took the 
amount of principal <fc interest due at the 
date of default, namely £451 2s. 10d., & 
charged interest thereon until the date of 
the first payment on account. Such interest 
amounted to £J73 Os. 5 d. The payment 
then made of £109 9s. 7 d. was appropriated 
to interest, leaving the principal sum of 
£451 2s. lOd. still due & a balance of 
£3 10s. lOd. of interest still due. Further 
interest was afterwards charged on the 
principal sum of £451 2s. 10 d. : — Held: 

(1) the loan was one at an actual rate of 
interest, & the provisions of Money-lenders 
Act, 1927 (c. 21), s. 15 (2), which required 
instalments to be allocated to principal & 
interest in the proportion of the principal to 
the total interest, did not apply ; (2) the 

memorandum sufficiently showed that nature 
of the transaction in respect of the past loan ; 
(3) the appropriation of payments after 
default to interest did not amount to a 
charge of interest upon interest contrary to 
the Money-lenders Act, 1927 (c. 21), s. 7. — 
Mutual Loan Fund Assocn., Ltd. v. 
Sanderson, [1937] 1 All E. K. 380. 

353mm. Insufficient memorandum — Right of plain- 
tiff to return of security — Without being put on 


terms.] — Pltf. deposited jewellery with defts., 
registered moneylenders, as security for 
money lent to her by them. The contract 
entered into by pltf. in respect of the loan & 
the security given by her were rendered 
unenforceable by failure to comply with the 
requirements of Moneylenders Act, 1927, 
s. 6 (2). Pltf. brought an action against 
defts. claiming an order for the delivery up of 
the jewellery. She then owed defts. a sum 
in respect of the loan : — Held : pltf. was 
entitled to the order which she claimed 
without being required to pay to defts. the 
money which she owed them. — Cohen v. 
Lester (J.), Ltd., [1939] 1 K. B. 504 ; 
[1938] 4 All E. R. 188 ; 108 L. J. K. B. 
270 ; 159 L. T. 570 ; 83 Sol. Jo. 15. 

353nn. Promissory note attached to memorandum 
but not mentioned.] — Mills Conduit In- 
vestments, Ltd. v. Tattersall (1939), 50 
T. L. R. 209. 

366. Add. Annotation : — Refd. Humphery v. Wil- 
son (1929), 141 L. T. 469. 

376. Add. Annotation : — Consd. Reading Trust, 
* Ltd. v. Spero, Spero v. Reading Trust, Ltd., 
[1930] 1 K. B. 492. 

877. Add. Annotatiom : — As to ( 1) Refd. Crossing- 
ham v. Park (1927), 96 L. J. K. B. 1036. 
Generally , Refd. Reading Trust, Ltd. v. 
Spero, Spero v. Reading Trust, Ltd., [1930] 
1 K. B. 492 ; Collings v. Charles Jlradbury, 
Ltd., [1930] 3 All E. R. 369. 

377a. Before proceedings taken by money-lender 
for recovery of money lent.] — (1) A county 
ct. has jurisdiction under Money-lenders 
Act, 1900 (c. 51), s. 1 (2), to entertain an 
application by a borrower from a registered 
money-lender to reopen a money-lending 
transaction, only when the amount of the 
money lent, whether repayable by instal- 
ments or otherwise, without the addition of 
any claims arising under any agreement to 
pay interest or an amount charged for 
“ expenses, inquiries, fines, bonus, premium, 
renewals, or any other charges,” is within 
the jurisdiction of the county ct. 

(2) If this condition is fulfilled, the ct. may 
entertain the application, although the 
money-lender has not taken any proceedings 
to recover the money lent, & although the 
time has not come for taking such proceed- 
ings. — Crossingham v. Park, [1928] 1 K. B. 
330: 90 L. J. K. B. 1030; 137 L. T. 051 ; 
43 T. L. R. 647, D. C. 

378. Add. Annotation : — Consd. Nihalchand Naval- 
chand v. McMullan, [1934] 1 K. B. 171. 

379a. Jurisdiction of county court — Amount of 
money lent over £100.] — Crossingham v . 
Park, No. 377a, ante. 


PART IV. SECT. 3, SUB-SECT. 1.— B. 

to. Onus of proof ,\ — Nelsonv. Camp- 
bell. [1928] V. L. R. 864: [1928] 
ArgUB L. R. 221.— AUS. 

PART IV. SECT. 7, SUB-SECT. 1.— A. 

•1. Although security unenforceable.] 
— By a mtge. bond reap, mtged. cer- 
tain property therein specified as 
security for the repayment of stuns of 
money lent to him by appits. upon 
certain promissory notes. The pro- 
missory notes admittedly did not 
comply with the provisions of 
sect. 10 (1) of the Ceylon Money-lend- 
ing Ordinance, 1918, lnasmnoh as they 
did not state the “ interest, premium, 
or charges M deducted or paid in ad- 


vance, & they were consequently 
unenforceable under sub-sect. (2) of 
sect. 10 of tho Ordinance. It was 
further admitted that the default was 
not duo to inadvartenoe, & that the 
promissory notes must be taken to be 
fictitious to the knowledge of the 
lender within the meaning of sect. 14 
of the Ordinance; On a claim by 
appits. to recover the sums lent on the 
security of the bond Sc upon tho pro- 
missory notes : — Held : although the 
promissory notes were notes in which 
the amounts stated as due were to the 
knowledge of the lender fictitious 
within the meaning of sect. 14 of the 
Ordinance, & could not be enforced by 
reason of the provisions of sect. 10, the 
trial judge had jurisdiction under 
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sect. 2 of the Ordinance to re-open the 
transactions & to take an account 
between the lender 8c the person sued. 
Tho provisions of sect. 13 of the 
Ordinance, which make the taker of a 
fictitious promissory note liable to a 
penalty, do not prevent the ct. from 
re-opening the transaction & taking 
the account under the provisions of 
sect. 2. Where, however, the trial 
Judge exercises bis discretion & re- 
opens the transaction & takes the 
account, the unenforceable promis- 
sory notes must not be admitted in 
evidence to prove the loans. — -Socka- 

LINGHAM CHETTIAB V. RaMANAYAKK, 

[1937] A. C. 230 ; [19371 1 All E. R. 
196 ; 106 L. J. P. O. 23 ; 156 L. T. 
227 ; 81 Sol. Jo. 136, P. C.— IND. 
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380a. Construction of Moneylenders Acts — Whether 
in favour of lender.] — Temperance Loan 
Fund, Ltd. v. Hose, No. 353w, ante. 

881a. .] — (1) Held: in Money- 

lenders Act, 1927 (c. 21), s. 5 (3), the words 
“ no person shall act as such agent or 
canvasser ” must be construed as meaning 
“ no person shall act as an agent or canvasser 
employed by a money-lender or any person 
on his behalf for the purpose of inviting any 
person to borrow money or to enter into any 
transaction involving the borrowing of 
money from a money-lender.” The Act does 
not, therefore, prohibit canvassing or touting 
for this purpose, where the canvasser acts 
without the authority or mandate of the 
money-lender to whom he is introducing a 
customer. 

(2) Although a rate of interest on a loan 
not exceeding 48 per cent, does not carry 
the legal presumption introduced by sect. 10 
of the Act that the transaction is harsh & 
unconscionable ; yet, where in addition to 
his contract for repayment of the loan the 
borrower gives a bill of sale over his furniture 
of ample security for such repayment, a 
rate of 48 per cent, is, in such circumstances, 
so excessive as to render the transaction 
harsh & unconscionable for the purposes of 
Money-lenders Act, 1900 (c. 51), s. 1. — 
Verner-Jeffreys v. Pinto, [1029] 1 Ch. 
401 ; 98 L. J. Ch. 337 ; 140 L. T. 360 ; 45 
T. L. R. 103, C. A. 

389a. .] — Parkfield Trust (1935), 

Ltd. v. Portman (1937), 81 Sol. Jo. 0,87. 

4-09. Add. Annotations : — Apprvd. Reading Trust 
I?. Spero (1929), 46 T. L. R. 117. Refd. Park- 
field Trust, Ltd. r. Dent, [1931] 2 K. B. 579. 

4-10a. .] — Verner-Jeffreys v. Pinto, No. 

381a, ante. 

410b. .] — Reading Trust, Ltd. v. Spero, 

Spero v . Reading Trust, Ltd., No. 353a, 
ante. 

410c. .] — Parkfield Trust, Ltd. v. Dent, 

No. 353s, ante. 

410d. Effeot of consent to Judgment.) — 

Held : in a case where the interest charged 
exceeded 48 per cent, per annum & deft, 
consented to judgment, such consent did 
not relieve the ct. of the duty of enforcing 
the presumption arising under Money-lenders 
Act, 1927 (c. 21), s. 10, in the absence of proof 
to the contrary thereof, & the ct. was not 
entitled by reason merely of such consent to 
enter judgment in accordance therewith. — 
Mills Conduit Investments, Ltd. v. 
Leslie, [1932] 1 K. B. 233; 100 L. J. 
K. B. 085 ; 145 L. T. 585 ; 47 T. L. It. 514, 
C. A. 

Annotations : — Consd. Parkfield Trust, Ltd. v. Dent, [19311 
2 K. B, 579 ; Nihalchand Navalchand v . McMullanl 
[1934] 1 K. B. 171. Refd. B. S. Lyle. Ltd. e. Chappel, 
(1931), 146 L. T. 236 ; Re Debtor (No. 591 of 1934), Ex p. 
Debtor, [1935] Ch. 353. 


410©. .] — Collings v. Charles Bradbury, 

Ltd., No. 353e, ante. 

430a. Charges for expenses — Solicitor’s costs.] — 

Dunn Trust, Ltd. v. Asprey (1934), 78 
Sol. Jo. 707. 

434. Add. Annotation : — Aa to (2) Refd. Glaskie v . 
Watkins, [1927] 2 K. B. 181. 

434a. Remitting action to county court — Whether 
claim founded on contract — County Courts 
Act, 1919 (c. 78), s. 1.] — Pltf., a borrower 
from a money-lender, issued a writ claiming 
to have re-opened a money-lending trans- 
action between pltf. & deft., a declaration 
that the interest charged therein was excessive 
the transaction harsh & unconscionable, 
accounts & inquiries, payment of the sum 
found due to pltf. & other & necessary relief 
under Money-lenders Acts. Pltf. Having 
applied to have the action remitted to the 
county ct. for trial, the claim being restricted 
to £100 : — Held : pltf.’s claim was founded 
on contract within County Ots. Act, 1919 
(c. 73), s. 1 , & could bo remitted to the county 
ct. under that sect, for hearing. — White v. 
Smith (1927), 90 L. J. K. B. 397; 137 L. T. 
48; 43 T. L. R. 288; 71 Sol. Jo. 191, 0. A. 

438a. Onus of proof.] — Reading 

Trust, Ltd. v. Spero, Spero v. Reading 
Trust, Ltd., No. 353a, ante. 

438b. .) — Parkfield Trust, Ltd- 

v. Dent, No. 353b, ante. 

438c. Effect of consent to Judgment.] — 

Mills Conduit Investments, Ltd. v. 
Leslie, No. 410d, ante. 

442. For “ Party seeking relief — Ordered to pay 
costs ” read 44 Costs — Party seeking relief— 
Ordered to pay costs.”] 

442a. Action by money-lender — Judgment 

for reduced amount — Discretion to deprive 
plaintiff of costs.] — In an action by money- 
lenders in the county ct. for money lent & 
interest, where the judge is satisfied that the 
transaction was harsh & unconscionable & 
the interest excessive, & where, after reopen- 
ing the transaction, he gives judgment for 
pltf b. for a reduced amount, he has a dis- 
cretion to deprive pltfs. of costs. — Tem- 
perance Loan Fund v . Erwood (1927), 
137 L. T. 449 ; 43 T. L. R. 530, D. C. 

445. Add. Annotation : — Consd. Glaskie v. Watkins, 
[1927] 2 K. B, 181. 

446. Add. Annotation Refd. Glaskie v. WatkinR, 
[1927] 2 K. B. 181. 

447. Add. Annotations: — Consd. Crossingham v. 
Park (1927), 90 L. J. K. B. 1030. Refd. 
Glaskie v. Watkins, [1927] 2 K. B. 181. 

448. Add. Annotation : — N.F. Glaskie v. Watkins, 
[1927] 2 K. B. 181. 

449. Add. Citations : — [1927] 2 K. B. 181; 96 
L. J. K. B. 409 ; 137 L. T. 132 ; 71 Sol. Jo. 
192, C. A. 


PART IV. SECT. 7, SUB-SECT. 1. — 
C. <d). 

■p. Money borroived for illegal trans- 
action — Excessive interest paid cannot 
be recovered.}— Sikoel v. O'Brirn, 
[1931] 2 D. L. R. 882.— CAN. 

PART IV. SECT. 7, SUB-SECT. 1.— 
F. (a). 

sq. Bill in favour of money-lender— 
“Summary diligence ” — Money-lenders 


Act. 1927, s 18 (A).]— Held: sum- 
mary diligence ” in sect. 18 (ft) means 
the execution of diligence & not the 
obtaining of the summary warrant on 
which it proceeded ; &, accordingly, 
an arrestment executed after Jan. 1. 
1928, on a bill in favour of a money 
lender waa incompetent, althongh the 
warrant on which the arreatment 
proceeded waa obtained before that 
date. — M urray v. M'Outrk, [1928! 
S. C. (Ct. of Sesa.) 647.— SCOT. 

33 


PAHT IV. SECT. 8. 

»w. Excessive charges — Not refer aide 
to interest.)— A charge on a loan of an 
amount, which If interest would 
sustain a conviction under Money- 
lenders Act, 11. 8. C. 1927, will not 
sustain a conviction if it is referable to 
services in connection with the loan.- - 
R. v. Cum ash Sc Ejj.rnburq (1938), 09 
Can. C. C. 336.— -CAN. 
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456a. Employment of agent or canvasser — Money* 
lenders Act, 1027 (c. 21), s. 6 (3).] — Vernhb- 
Jeffrbys v. Pinto, No. 381a, ante. 


Sect. 9. — LIMITATION OF ACTION. 

See case, infra. 


PART IV. SECT. 9. 

«z. When time begins to run .] — On 
Sept. 25, 1935, a registered firm of 
moneylenders made a loan to a bor- 
rower of £220. The borrower signed 
a memorandum in which it was agreed 
that the principal & interest were to 
be repayable by sir quarterly instal- 
ments, the first instalment becoming 
payable on Jan. 25, 1936. It was 
further agreed that, in the event of 


any default in payment, the lenders 
should have the option of requiring 
immediate payment of the balance of 
the principal sum advanced together 
with the stipulated interest. The 
borrower did not make payment of any 
instalment, On May 13, 1937, the 
lenders brought an action for payment 
of the principal sum advanoed together 
with £95 of interest : — Held : the 
action was excluded by Moneylenders 
Act, 1927, s. 13 (1), in respect that, 


on default of payment of any one 
instalment, there was a constructive 
default of all payments, & the lenders 
had a right to sue Immediately as for 
default of all payments, Sc, accordingly 
the cause of action accrued more than 
twelve months before the commence- 
ment of proceedings, viz., in Jan. 1936, 
when defender failed to make payment 
of the first instalment of the loan. — 
Smith (Harry), Ltd. v. Craig, [19383 
S. C. 620, — SCKrT. 
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Vol. XXXV.— Mortgage. Cases 4— 78a. 


MORTGAGE. 


Part I. — Nature of Mortgage. 


4. Add, Annotations : — Retd. Weld v. Petre 
(1928), 97 L. J. Ch. 899 ; Dennerley v. 
Preefcwich U. D. 0. (1929), 141 L. T. 602. 

17. Add. Annotation : — Held. I. R. Comrs. v. 
Lawrence, Graham &Co., [1937] 2 K. B. 179. 

20. Add Annotation : — Consd. Knightsbridge 

Estates Trust, Ltd. v. Byrne, [1989 J Ch. 441. 

20a. Distinguishes mortgage for sale.] — In a 
transaction of sale the vendor is not entitled 
to get back the subject-matter of the sale 
by returning to the purchaser the money 
that has passed between them. In the case 
of a mtge. or charge, the mtgor. is entitled, 
until he has been foreclosed, to get back the 
subject-matter of the mtge. or charge by 
returning to the mtgee. the money that has 
assed between them. The second essential 
inference is that if the mtgee. realises the 
subject-matter of the mtge. for a sum more 
than sufficient to repay him, with interest 
& the costs, the money that has passed 
between him & the mtgor. he has to account 
to the mtgor. for the surplus. If the pur- 
chaser sells the subject-matter of the pur- 
chase, & realises a profit, of course he has 
not got to account to the vendor for the 
profit. Thirdly, if the mtgee. realises the 
mtge. property for a sum that is insufficient 
to repay him the money that he has paid 
to the mtgor., together with interest & costs, 
then the mtgee. is entitled to recover from 
the mtgor. the balance of the money, either 
because there is a covenant by the mtgor. 
to repay the money advanced by the mtgee., 
or because of the existence of the simple 
contract debt which is created by the mere 
fact of the advance having been made. If 
the purchaser were to resell the purchased 
property at a price which was insufficient 
to recoup him the money that he paid to the 
vendor, of course he would not be entitled 
to recover the balance from the vendor 
(Homer, L.J.). — Re George Inglefield, 
Ltd., [1983] Ch. 1, 27 ; 101 L. J. Ch. 360 ; 
147 L. T. 411 ; 48 T. L. R. 636 ; [1931] 
B. & C. R. 220, C. A. 

Annotation : — Refd. Ashby, Warner & Co. v. Simmons [1936] 
2 All E. R. 697. 

36, Add. Annotation : — Refd. Tsang Chuen v . Li 
Po Kwai, [1932] A. 0. 716. 


36. Add. Annotation : — Refd. Tsang Chuen v. Li 
Po Kwai, [1932] A. C. 716. 

70a. .] — The mtgor. of an estate released the 

equity of redemption to the mtgee. for a 
valuable consideration ; the mtgee., at the 
same time, gave mtgor. a note, that if he 
should, within a year, pay a certain sum, 
being the original mtge. money, & the 
consideration for the release of the equity, he, 
the mtgee., would sell <fc convey to him the 
premises : — Held : this was an original agree- 
ment between the parties, & did not operate 
as a defeasance of the release, or raise any 
now equity to the mtgor. ; <fe the money not 
being paid, the party was not entitled to any 
relief. 

A distinction has been made, by the Ct. 
of Chancery, between contracts originally 
founded upon lending & borrowing money, 
with an agreement for a purchase in a certain 
event ; & cases, where after a mtge. a new 
agreement hath been entered into & executed 
by the parties for an absolute purchase ; 
although there be a subsequent declaration, 
that the mtgor. may have his estate upon 
payment of interest, principal, & costs ; or 
where a release of the equity of redemption is 
given, with a collateral agreement to re-con- 
vey upon re-payment of the purchase-money ; 
& in the latter cases it hath been determined 
that no re-purchase shall be allowed, unless 
upon strict performance of the conditions 
stipulated. — E nsworth v. Griffiths (1700), 
6 Bro. Pari. Cas. 184 ; 2 E. R. 615, H. L. 

72a. S. P. Ratcliff v. Davis (1610), 1 Bulst. 29 ; 
Cro. Jac. 244 ; Yelv. 178 ; Noy, 137 ; 80 
E. R. 733. 

Annotations: — Consd. Ryall RoUo (1749), 1 Atk. 165. 

Refd. Kinsey v. Heyward :]609), 1 Ld. Raym. 432 ; 

Donald v. Suckling (I860), L. R. 1 Q. B. 685. 

78a. .] — Ordinarily by the com- 

mon law, although a mtge. may be given 
without delivering possession, yet a mere 
pledge cannot be given without the delivery 
of the possession of the goods (Mklli.sh, L.J.). 
— Ayers v. South Australian Banking Co. 
(1871), L. R. 3 P. C. 548 ; 7 Moo. P. 0. O. 432 ; 
19 W. R. 860 ; 17 E. R. 163 ; sub nom. Ayres 
v . South Australian Banking Co., 40 
L. J. P. C. 22, P. 0. 

Annotation: — Refd. Burdick v. Sewell (1883), 10 Q. B. D. 

363. 


PART L SECT. 1. 


PART I. SECT. 4, SUB-SECT. 2. 


387 ; L. R. 17 Ind. App. 98.— IND. 


m. Agreement to deliver mortgage — 
Meaning of mortgage — Registrable mort- 
gage .) — jBasjlnt Singh & Jag at Singh 
v . Kjehar Singh Gill (B. O.), [1929] 
1D.L.R. 396 ; 2W.W.R. 431.— CAN. 

•c. Mortgage of fruit-bearing trees — 
Whether mortgage of immovable pro- 
perty. ] — Whether or not a mtge. of 
fruit-bearing trees la a mtge. of 
immovable property is a question 
dependent in each oaee upon the in- 
tention of the contracting parties & 
cannot be settled by an inflexible 
rale. — 8mm Dayal v. Pdttu Lal 
(1931), I. L. R. 64 All. 437.— IND. 


87 v. . 1 — Where a registered 

instrument clearly shows a transaction 
between the parties to be a sale, oral 
evidenoe to show that it was intended to 
be a mtge. is inadmissible in evidence, — 
Maung 8hwe Phoo v. Maun a Tun Shin 
(1927), I. L. R. 6 Ran. 644.— IND. 


PART 1. SECT. 6, SUB-SECT. I. 

51 xvii. .1 — Hebron v. Mayland 

(AltaJ. [19271 4 D. L. R. 171 ; [19271 
2 W. W. R. 768 ; affd. t [1928] 2 D.L. R. 
858 : [1928J 8. C. R. 225.— CAN. 

51 xviii. .1— Bhagwan Sahai V. 

Bhagwan Din (1890), I. L. R. 12 All. 


51 xbt. .1 — Whore the instru- 

ment professes fully Sc clearly to give 
the reasons Sc considerations on which 
it proceeds, collateral evidence is 
admissible to show that the transaction 
is not thereby truly stated, although, 
in such cases, only the most cogent 
evidence avails to rebut the pro- 
sumption to the contrary. — Wilson v. 
Ward, [1930] 8. C. R. 212; 2 D. L. R. 
433 ; rcvsQ., [19291 2 W. W. R. 122 ; 3 
D. L. R. 209; 24 Alta. L. R. 48.— CAN. 


66 1. Sufficiency of agreement 

for repurchase. \—H« WEBBER, Ex p. 
Vaunsky. [193114 D. L.R. 683.— CAN. 
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Part II. — Classification of Mortgages 


132a. Deposit accompanied by memorandum. ] — 

The general law in India under Transfer of 
Property Act, 1882, is that a mtge. for a 
principal sum of Rs.100 or upwards can be 
effected only by a registered instrument, 
signed & attested, but the validity of mtges 
by deposit of title deeds in Calcutta & 
certain other places is expressly recognised & 
saved. Towards the end of 1923, resps. 
arranged with applts. for a loan of Rs.25,000, 
for which certain property in Calcutta, 
owned by the borrowers, was to be the 
security. A document was subsequently 
signed on behalf of resps. setting out the 
terms & conditions of the advance — namely, 
that the loan was to be made by two advances, 
the first of which was to be made on the 
deposit of the documents of title relating to 
the Calcutta property, &, after the balance 
of the loan had been received, the mtgors. 
would execute in favour of the mtgee. a 
memorandum evidencing the deposit & 
embodying the terms & conditions of the 
loan. These conditions were carried out, 
&, on receipt of the second portion of the 
loan in 1924, resps. executed the memo- 
randum of agreement referred to. This 
memorandum, which was not registered, 
stated that it was thereby agr cd that certain 
deeds should be held as a security on the 
property, & referred to proceedings for the 
protection of this security or for procuring 
the payment of the moneys thereby secured. 

• It conferred a power of sale, but referred 
parenthetically to the title deeds having 
been delivered with intent to create a 
security. Resps. contended that the memo- 
randum constituted the bargain between the 
parties, <& that, inasmuch as it was not 
registered, it was inadmissible in evidence. 


& that the mtge. waa consequently unen- 
forceable. Applts. contended that the memo- 
randum did not effect or constitute any 
transaction between the parties, but merely 
recorded a transaction already completed, &, 
therefore, did not require registration : — 
Held : the memorandum in question was 
not a mere memorandum of a security 
created by deposit of deeds, but was itself 
the operative instrument creating the security. 
— Paul (Sir Hari Sankar) v. Nath Saha 
(Kedar), [1939] 2 All E. R. 737 ; 83 Sol. 
Jo. 543, P. C. 

196a. Further advances — What are.] — By two 

memoranda of charge the testator charged in 
favour of his two sisters his share in an estate 
in Dominica to secure certain stated sums & 
such further sums as should be advanced to 
him by them or either of them. The two 
sisters at various times deposited securities 
belonging to them respectively with the 
• testator’s bank by way of collateral security 
, for the testator’s loan account. After testa- 
tor’s death the bank realised these securities 
& applied the moneys in discharge of 
testator’s loan account : — Held : the moneys 
so applied by the bank were in the nature of 
further sums advanced* to testator by his 
two sisters within the meaning of 'the two 
memoranda of charge. — Be Smith, Lawrence 
v. Kitson, [1918] 2 Ch. 405 ; 88 L. J. Ch. 
131 ; 120 L. T. 25. 

224. Add. Annotation : — Refd. Parker v. Jackson, 
[1936] 2 All E. R. 281. 

225. Add. Annotation : — As to ( 3) Distd. Parker v . 
Jackson, [1930] 2 All E. R. 281. 

260. Add. Annotations : — Refd. Re Wait, U927] 1 
Ch. 606 ; Re Gillott’s Settlement, Chattock 
v. Reid, [1934] Ch. 97. 


PART II. SECT. 1. 

•q. Form of — Whether statutory form 
essential.] — Imperial Elevator & 
Lumber Co. v. Olive (1914), 99 
W. L. R. 339 ; 0 W. W. R. 1502 ; 19 
D. L. R. 248. — CAN. 

PART II. SECT. 2, SUB-SECT. 1. 

91 v. .] — Pltf., as administrator, 

sued upon deft.’s alleged promise to 
execute a mtge. to testator on certain 
land, in consideration that testator 
would disohorgo a mtge. which he then 
held thereon, so as to enable deft, to 
give a first mtge. on the land to ope 
L. : — Held : the alleged promise re- 
quired to be in writing, as relating to an 
interest in land. — S toddart v. Stod- 
dart (1876), 30 U. C. R. 203. — CAN. 

PART II. SECT. 2, SUB-SECT. 2.— A. 

e i. .] — Lets v. Holling- 

head (1878), 29 a P. 60 . — CAN. 

PART II. SECT. 2. SUB-SECT. 2.— B. 

109 1. Specific performance .] — Jew an 
Lal Dag a v. Nilmani Chaudhur. 
(1927), L. R. 55 Ind. App. 107.— IND. 

PART II. SECT. 2. SUB-SECT. 5.— A. 

«r. Necessity for good faith — Effect 
of laches.] — He Aylward, Ex p. 
McMillan (P. E. I.), [1927J 4 D. L. R. 
305 ; 8 C. B. R. 352.— CAN. 

■v. Law in Ontario .] — The law in 
regard to the creation of equitable 
mtge. by delivery or deposit is the 
same in Ontario as England.— 1 


Zimmerman v. Sproat (1912), 26 

O. L. R. 448 — CAN. 

PART II. SECT. 2, SUB-SECT. 5. — B. 

sd. Transfer in blank — <& certificate 
of title .] — Re Hans C. Christensen, 
Ltd., Thom v. Everett, [192814 D. L. R. 
668 ; [1928] 3W.W.R. 314.— CAN. 

PART II. SECT. 2. SUB-SECT. 5.— I. 

■e. Property as it stands at dale of 
sale or foreclosure.] — For the purpose 
of creating an equitable mtge. of a 
share in an indigo oonoern it is quite 
sufficient to deposit the title deeds 
under which that share was acquired. 
Where such a share is mortgaged the 
parties must be taken to intend that 
when foreclosure or sale takes place, 
at some subsequent date, the share 
shall pass to the purchaser as it stands 
at the date of the foreclosure or sale, 
& not merely as it existed at the date 
of the various title deeds when it was 
acquired. — Toomey v. Bhupendra 
Nath Bose (1928), I. L. R. 7 Pat. 520. 
—IND. 

PART II. SECT. 2, SUB-SECT. 6. 

•I. Agreement giving rights over build- 
ing to creditor .] — Clutterbuck v. 
Imperial Lumber Co., [1928J 3 

W. W. R. 123.— CAN. 

PART II. SECT. 2, SUB-SECT. 7.— A. 

lg. Charge on debt — Order to debtor to 
pay third party out of specific fund. 1 — 
An agreement between a debtor Sc a 
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creditor that the debt owing shall be 
paid out of a speciflo fund coming to 
the debtor will create a valid equitable 
charge upon such fund. — Prabodh- 
chandra Mitra v. Road Oils (India), 
Ltd. (1930), I. L. R. 57 Calc. 1101.— IND. 

sk. What amounts to.] — A document 
without a defeasance clause, but con- 
taining a covenant to repay the con- 
sideration with interest. In default of 
which the grantee might re-enter, 
creates an equitable charge against the 
lands. — General Trust Sc Executor 
Corpn. v. Bishop (1933), 7 M. P. R. 
79.— CAN. 

PART II. SECT. 2, SUB-SECT. 7.— 
B. (a). 

•m. Forged transfer — Indemnity .] — 
The Registrar of Titles 1 b not liable for 
the loss through his registering & 
issuing a certificate of charge on a 
forged transfer of mtge., the forgery 
being the act of the solr. who dealt 
with the transfer. — Shorey v. Love & 
District Registrar of Land Titles, 
[1938] 3 D. L. R. 534 ; 40 Man. L. R. 
165 ; 8 F. L. J. (Can.) 67.— CAN. 

PART II. SECT. 3, SUB-SECT. 1.— A. 

n L .1 — An instrument of 

transfer lodged for registration under 
Transfer of Land Act, 1915, expressed 
the consideration for the transfer to 
be “ the sum of £200, this day lent to 
me by M., which sum is to be repaid 
within two years from the date hereof, 
together with interest at the rate of 
£6 per oent. per annum in the mean- 
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268. Add . Annotation : — Refd. Chowood, Ltd. v. 
Lyall (2), [1930] 2 Oh. 166. 

272. Add. Annotation : — Refd. Tsang Chuen v. Li 
Po Kwai, [1932] A. C. 716. 


277. Add. Annotation: — Consd. Knightsbridge 
Estates Trust, Ltd. v. Byrne, [1939] Ch. 441. 

305. Add. Annotation : — As to (1) Consd. Weld r. 
Petre (1928), 97 L. J. Ch. 399. 


Part III. — Parties to Mortgages. 


368a. Cost of purchasing adjoining land — Main- 
tenance of value of trust property.] — Re 

Haig (1912), cited in Underhill’s Law of Trusts 
& Trustees, 8th ed., p. 231. 

371. Add. Annotation: — Generally , Refd. Pirie v. 
Richardson, [1927] 1 K. B. 448. 

383a. .] — As a general rule long 

terms of years do not answer the description 
of *' real securities,” within the meaning of a 
power for trustees to lend on mortgage of 
“ real securities.” — Re Boyd’s Settled 


Estates (1880), 14 Ch. D. 626 ; 49 L. J. Oh. 
808 ; 43 L. T. 348. 

385a. — — Fourteen years.] — Trustees being 

empowered under a settlement to invest 
trust moneys upon mtge. of freehold, copy- 
hold, or leasehold estate, invested upon mtge. 
of leaseholds, with only fourteen years to 
run, the ct. directed the mtge. to be called 
in, without prejudicing anv question as to the 
liability of the trustees in the event of a loss. 
— Pince v . Beattie (1863), 2 New Rep. 646 ; 


time." The transaction between the 
parties to the transfer was, to the 
knowledge of the registrar of titles, a 
mtge. transaction. The registrar re- 
fused to register the transfer : — Held : 
the registrar was justified in refusing 
to register the transfer. — Putz a. Reg - 
istrar op Titles, [1928] V. L. It. 348 ; 
[1928] ArguB L. R. 224.— AUS. 

n ii. .] — In order to be regis- 
trable under Land Titles Act a docu- 
ment given to secure a debt or loan 
must be in the form prescribed for a 
mtge. — Devenish v . Gonnacher, 
[1930] 1 W. W. R. 958 ; 2 D. L. It. 973 ; 
on appeal, [19301 2 W. W. R. 254 ; 3 
D. L. R. 977 ; 24 Alta. L. R. 535 — CAN. 

b i. Certificate of registry — Requisites 
of.] — Re Bradshaw & Simooe County 
Registrar (1867), 26 U. O. R. 464 - 
CAN. 

bb i. Ilow ascertained.] — Re 

Land Titles Act (1921), 65 D. L. R. 
770.— CAN. 

hh i. Proceedings for foreclosure 

— Who has jurisdiction.] — A mtge. of 
land, under a new system, operates as 
a security only, &; not as a transfer 
of the land or of any estate or interest 
therein, Real Property Act, s. 100 ; 
& proceedings for foreclosure can be 
taken only before tho district registrar, 
as provided for in seots. 113, 114 
of the Act ; & the ct. of K. B. has no 
jurisdiction to make a final or other 
order of foreclosure in respect of such 
a mtge., in the absence at all events of 
a special agreement between the parties 
raising equities as to title or for a 
conveyance of an estate in the land. — 
Re Alaire & Frechette (1913), 26 
W. L. R. 648.— CAN. 

si. Necessity for affidavit in Form E — 
Land Titles Act, 1917, s. 100.]— Re 
Land Titles Act (Sask.), [1919] 1 
W. W. R. 713.— CAN. 

tm. .] — Re Land Titles 

Act, Canada's Life Assurance Co.’s 
Case (Sask.), [1919] 2 W. W. R, 47.— 
CAN. 

in. Registration fees — By whom pay- 
able.] — A purchaser who, to secure a 
balance of purchase-money, has given 
a mtge. to the ct., must pay the fees 
for registration of his mtge. — 
Swketnam v. Sweetnam (1873), 6 
P. R. 83.— CAN. 

sp. Reference under Land Titles Act, 
R.S.A., 1922, s. 1 59 — Duty of judge.}— 
G., a second mtge©., obtained, on 
Apr. 25, 1923, a vesting order directing 
the registrar to Issue title In his name 
clear of all encumbrances except the 
first mtge. The order was not 
registered until Oct. 8, 1923, & mean- 
while, on May 23, 1923, a mechanics* 
Hen was registered. When the title 


issued, In pursuance of the vosting 
ordor, in G.’s name, the mechanics’ 
lien was left off. On Oct. 12, 1923, 
a bank registered a mtge. dated July 26, 
1923, which was given & taken to 
replace a previous security by way of 
assignment by G. to the bank of the 
moneys owing under his mtge. & as a 
condition of the bank extending time 
to G. for payment of his then existing 
debt. The bank had no notice of the 
lion as a registered interest or of the 
error made with rospoct to it : — Held : 
on a reference under sect. 1 59 of Land 
Titles tot, R.S.A., 1922, as to priority 
between the. bank’s mtge. & tho 
mechanics’ lien (no question as to 
priority under the Mechanics’ Lien Act 
being raised) the mtge. had priority, 
sect. 175 of Land Titles Act concluding 
the matter, in the absence of fraud or 
express notice. — lie Richkrt Co., Ltd., 
[1935] 1 W. W. R. 345.— CAN. 

PART II. SECT. 3, SUB-SECT. 1.— 

B. (g). 

o i. Action to redeem & set aside 

sale under power in mortgage — No 
allegation of fraud — Subsequent action 
to redeem & set aside on ground of fraud. ] 
— Rudge v. Haddington Island 
Quarry Co., Ltd. (1929), 41 B. C. R. 
502.— CAN. 

PART II. SECT. 6, SUB-SECT. 3. 

293 1. Validity — Omission of penal 
sum in obligatory clause. ] — Held : tho 
omission did not render tho bond 
uncertain & ineffectual. — Great West 
Life Assurance Co. v . Campbell 
(Man.), [1928 1 1 D. L. R. 263 ; 37 Man. 
L.R. 164; [1927] 3 W. W. R. 045.— 
CAN. 

PART III. SECT. 1, SUB-SECT. 1. 

o i. .1 — Under Act Respect- 

ing Homesteads, ». 2, the registrar 
cannot register a mtge. of homestead 
land If the same Is not signed by mtgor.'s 
wife, although in a paper attached to 
the mtge. she purports to have relin- 
quished her homestead rights tn favour 
of mtgee. — Re Land Titles Act, [1919] 
1 W. W. R. 711.— CAN. 

o 11. <£* acknowledgment.) 

— A mtge. by a husband of his home- 
stead was in fact consented to by his 
wife of her own free will & knowing 
what it was. To It was attached her 
written consent & a certificate by a 
ooinr. of her acknowledgment of 
execution of it of her own free will, etc. 
Being on its face in compliance with 
the Dower Act, 1917, It was registered. 
The facts, however, were that tho wife 
had not made before the comr. the 
acknowledgment to which he certified. 
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The husband had participated In this 
breach of the statute in order, ap- 
parently, to save his wife, who was in 
ill -health, the Inconvenience of going 
from the farm to the comr. ’a office : — 
Held : since the wife’s oonsent was 
not evidenced In the manner prescribed 
by the statute, the mtge. was. in this 
flense, not made with her consent, & 
was mill & void as againfit her dower 
right ; there were no grounds for 
holding her estopped But since the 
husband by his conduct had induced 
tho mtgee. to believe that Mb wife’s 
consent had been properly & regularly 
given & the mtgee. had on tho strength 
of this belief purled with the property 
for the payment of which the mtge. 
was security, the husband was estopped 
from setting up her lock of effective 
consent as a defence to an action on 
the mtge. Moreover, he was. in any 
event, personally liable on tho cove- 
nant. — Parslow v. Moore, [1930] 2 
W. W. R. 340 : 4 D. L. R. 750.— CAN. 

•p. Mortgage Iry alleged absolute 
owner — Third party in possession .] — 
Grey v . Coucher (1868), 15 Gr. 419. — 
CAN. 

sr. Assignment, of mortgaged pro- 
perly — Covenant to indemnify.)— A 
covenant to indemnify a vendor of 
mtged. property will not bo implied 
unless it is clearly a matter of con- 
science that it should be.- Friedman 
v. James, [1938] 4 D. L. R. 704.- -CAN. 

PART III. SECT. 2, SUB-SECT. 10. 

—A. 

sq. Payment of rates.) — Where land 
Is sold by a mtcee. tho proceeds must 
be applied firstly in payment of the 
rates shown In the rate book, os there 
Is a lien as soon as the rate book is 
approved. — Antigonish Town v. 
Chisholm, [1933] 1 D. L. R. 571; 
6 M. P. R. 173 —CAN. 

PART III. SECT. 3, SUB-SECT. 1. 

341 ii. What estate passes.] 

— Banque Provincials dd Canada 
v. Capital Trust Corpn., [1928] 4 
D. L. R. 390 ; 62 O, L. R. 458.— CAN. 


PART III. SECT. 3, SUB-SECT. 2.— 
A. (a) l. 


343 I. Whether mortgagee concerned 
with applicaiion of money .] — Place v. 
Spawn (1859), 7 Gr. 400.— CAN. 


*r. Power given by testator to mort- 
gage " my estate ” — Property subject to 
life interest of wife .) — Purdom v. 
Northern Life Ass'ob Co. of Canada, 
[19281 4 D. L. R. 679 ; 63 O. L. R. 
12; affd., [19301 S. C. R, 119 1 

D. L. R. 1003.— CAN. 
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82 L. J. Oh. 784; 9 L. T. 315 ; 27 J. P. 804; 
9 Jut. N. S. 1119 ; 11 W. R. 979. 

385b. .] — Bourne v . Mole (1843), 1 L. T. 

O. S. 12 ; subsequent proceedings (1845), 8 
Beav. 177 ; 60 E. R. 70. 

389a. Real security In Scotland — Power forbidding 
Investment on real security In Ireland.^ — 

Trustees of the will of a testator, who died 
in 1846, had power to invest on “ real 
securities in England or Wales, but not in 
Ireland." The ct. declined advising the 
trustee to invest, under the powers contained 
in the 22 & 23 Viet. c. 35, s. 32, on a mtge. 
of Scottish estate. — Re Miles’ Will (1869), 
27 Beav. 579 ; 29 L. J. Oh. 47 ; 1 L. T. 122 ; 
23 J. P. 805 ; 6 Jur. N. S. 1230 ; 8 W. R. 
54 ; 54 E. R. 229. 

389b. House property — Value dependent on 

covenants.] — An investment by trustees of 
£2,183, trust funds, which they were em- 
powered to lend on real security, in a mtge. 


of house property in a town, occupied for 
commercial purposes & valued at £2,800, 
a value also in some measure dependent on 
the performance of covenants, held not to be 
justified. — Phillipson v. Gatty, Gatty v. 
Phillipson (1848), 7 Hare, 610 ; 12 L. T. 
O. S. 445 ; 13 Jur. 318 ; 08 E. R. 213. 

Annotation s ; — Apld. Norris e. Wright (1851), 14 Beav. 291. 
Reid. Re Massingberd’s Settlement, Clark v. Trelawny 
(1890), 83 L. T. 296. 

415a. Investment improvident owing to nature Of 
property.] — Re Salmon, Priest v. Upplbby 
(1889), 42 Ch. D. 359 ; 02 L. T. 270 ; 38 
W. R. 150 ; 5 T. L. R. 583, 0. A. 1 

Annotations : — Consd. Exploring Land & Minerals Co. v. 
Kolckmann (1905), 94 L. T. 234. Reid. Blyth t>. Fladgate, 
Morgan v. Blyth, Smith v. Blyth, [1891] 1 Ch. 337 ; Re 
Turner, Barker v, Ivimey, [1897] 1 Ch. 536; Head e. 
Gould, [1898] 2 Ch. 250 ; Re Lake, Ex p. Howe, Trustees, 
[1903] 1 K. B. 439. 

438. Add. Annotation: — As to (1) Refd. Re 
Vickery, Vickery v. Stephens, [1931] 1 Ch. 
572. 


Part IV. — Form and Contents of Mortgage. 


488, Add. Annotation : — Distd. Sowerby v. Lind- 
say (1928), 44 T. L. R. 501. 

490. Add. Annotation : — As to (1) Consd. Sowerby 
v. Lindsay (1928), 44 T. L. R. 501. 

501. In the catchwords for " charged ” read 
“ changed.*’ 

501a. .] — Jackson v. Innes (1819), 1 

Bli. 104 ; 4 E. R. 38, H. L. 

Annotations: — Apld. Clark v. Burgh (1845), 2 Coll. 221. 
Consd. Whitbread v. Smith (1854), 3 De Q. M. Sc G. 727. 
Apld. Heather u. O'Neill (1857), 4 Jur. N. S. 181. Consd. 
Atkinson i\ Smith (1858), 3 De G. & J. 180. Apld. Hast- 
ings v. Astley (1801), 30 Beav. 2G0. Expld. Dawson v. 
Bank of Whitehaven (1877), 0 Ch. D. 218. Distd. Jones 
v. Davies (1878), 8 Ch. D. 205. Refd. Reeve v. Hicks 
(1825), 2 Sim. & St. 403 ; Hlpkin v. Wilson (1850), 15 
L. T. O. S. 559 ; Piowden v. Hyde (1852), 2 De G. M. & G. 
684 ; Eddleaton v. Collins (1^53). 3 De G. M. & G. 1 ; 
Walker v. Armstrong (1856), 21 Beav. 284 ; Heather v 
O’Neill (1858), 27 L. J. Oh. 512 ; Plomley v . Fleton (1888), 
14 App. Caa. 01. 

505a. .] — A mtge. of property does not 

alter the existing limitations affecting it, 
except for the purpose of the mtge., unless 
an express intention be shown to resettle it. — 
Hastings (Lord) v. Astley (1801), 30 Beav. 
260 ; 8 Jur. N. S. 225 ; 10 W. R. 73 ; 54 
E. R. 888. 

508. Add. Annotation: — Refd. Re Park, Public 
Trustee v. Armstrong, [1932] 1 Ch. 680. 


509. A dd. Annotations : — Consd. Knightsbridge 
Estates Trust, Ltd. v. Byrne, [1939] Ch. 441. 
Refd. Davis v. Symons/ [193 4 J Ch. 442. 

510. Add. Annotations : — Consd. Davis v. Symons, 
[1934] Ch. 442 ; Knightsbridge Estates 
Trust, Ltd. v. Byrne, [1939] Ch. 441. 

525*. Add. Annotation : — Reid. Bottomley v. Ban- 
nister (1931), 101 L. J. K. B. 40. 

538. Add. Annotations : — Refd. Spyer v. Phillipson, 
[1931] 2 Ch. 183 ; Golden Horseshoes (New) 
Ltd. v . Thurgood (1934), 150 L. T. 427. 

583a. .] — On a mtge. of a public 

house the goodwill is not included unless 
expressly mentioned . — Re Bennett, Clarke 
v. White, [1899] 1 Ch. 310 ; 08 L. J. Ch. 104 ; 
47 W. R. 400. 

587. Add. Annotations : — Refd. Houghton v. 
Nothard, Lowe & Wills, [1927] 1 K. B. 
240 ; Liggett (Liverpool) v . Barclays Bank 
(1927), 137 L. T. 443. 

590. Add. Annotation :—As to (2) Consd. Halifax 
Building Society v. Keighley, [1931] 2 K. B. 
248. 

590a. .] — Halifax Building Society v. 

Keighley, No. 1357a, post. 


PART IV. SECT. 1, SUB-SECT. 1. 

483 iv. .] — Thero ia an Implied 

covenant on the part of a mtgor. to 
repay the mtge. money, even though 
the bond cont&inB no express promise 
to repay It. — Ghhathi La is ah Kalwah 
V . BlNDKSHWAftl PBANAD SAHU (1928), 
r. L. R. 8 Patr 16.— IND. 

PART IV. SECT. 6, SUB-SECT. 3.~ 
A. (a). 

617 iv. .]— Dominion 

Trust Co. v . Mutual Lira Assurance 
Oo., British Canadian Securities v. 
Mutual Life Assurance Co., fl9l7] 
3 W. W. R. 941. — CAN. 

•g. Mortgage including ** buildings ** 
— Movable granaries .] — In a mtge. the 
words charging the land were followed 
by the clause : “ together with all 
buildings now or hereafter erected or 
placed on the said lands & which the 


mtgor. hereby declares to form part of 
the freehold of the said lands & of this 
security whether annexed to the said 
freehold or not.** The mtgor., after 
the date of the mtge., moved on to the 
land two wooden granaries which were 
built on skids & were moved about the 
land as the farming operations required. 
The mtgor. defaulted & gave the mtgee. 
a quit-claim deed & the latter sold the 
land to deft., who took possession of 
the granaries & moved them on to other 
lands. The mtgor. sued for thetr 
value, & hfe action was dismissed. On 
appeal : — Reid : even if the granaries 
retained their character of chattels, 
they had become part of the mtge. 
security by virtue of the word ** build- 
ings ** in the danse above quoted, 
& since it was the intention of the 
quit-claim deed that the mtgee. should 
have all its security the deed divested 
the mtgor. of any interest he had in 
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the granaries. — Hkkriott v. Cronin, 
[19361 1 W. W. R. 671 ; 2 D. L. R. 
637 ; 43 Man. L. B. 71.— CAN. 

PART IV. SECT. 6, SUB-SECT. 8.— 
B. (a). 

k i. .] — Recess beds screwed to 

the wall of an apartment house are not 
fixtures & may therefore be claimed 
by a conditional vendor against a 
mtgee. of the building. — California 
Wall Bed Co. of Canada, Ltd. v. 
Prudential Insurance Co. of 
America, [1935] 1 D. L, R. 279; 
O. R. 59; varteL [1935] I D. L, R. 
434 ; O. R. 227.— CAN. 


PART IV. SECT. 5, SUB-SECT. 8. 
am. License — Mortgage of hotel.]— 
Where a mtgor. mortgages land upon 
which he Is carrying on anhotel business, 
then prim d fade the license, though not 



VoL XXXV.— Mortgage. Cases 628s — 768a, 


688a. Covenant lor payment ol yearly 

premium & other oosts & eharges oi insur- 
ance.] — Held: a mtge. for £1,600, with 
covenants for payment of the yearly premium 
& other costs & charges of an insurance of 
£1,000 upon a particular life for seven years, 
required a £26 stamp. — H alse v. Peters 
(1881), 2 B. & Ad. 807 ; 1 L. J. K. B. 2 ; 109 
EJ. R. 1342. 

Annotations : — N.F. Doe d. Merceron v. Brass (1838), 8 Ad- 
& El. 620. Ckrasd. Richards v. Macclesfield, Cocks v- 
Edwards (1841), 10 L. J. Ch. 329. Diatd. Wrougbton v 
Turtle (1843), 1 Dow. & L. 473. Dbid. Lawrance v- 
Boston (1851), 21 L. J. Ex. 49. Reid. Loyd v. Heathoote 
(1833), 8 Tyr. 300. 

625a. Second mortgage — Covenant to pay 

sum secured by first mortgage — First mortgage 
duly stamped.] — A second mtge. of freehold 
property subject to an existing first mtge. 
contained a covenant by the borrower to 


pay by instalments (a) a sum equivalent to 
the amount of the loan, the subject of the 
first mtge., (6) a sum equivalent to the 
amount of the loan, the subject of the second 
mtge., & (c) a sum equivalent to the interest 
on the amounts remaining unpaid under both 
mtges. There was a proviso for redemption 
on payment of the amount of the second 
mtge. & interest thereon. The first mtge. 
had been duly stamped with the appropriate 
duty on the amount thereby secured : — Held : 
the second mtge. was liable to stamp duty 
in the aggregate of the two sums secured by 
the two mtges., the covenant contained in 
the second mtge. to pay the amount secured 
by the first mtge. being an additional cove- 
nant made with a different covenantee. — 
Mutual Property Insurance Co., Ltd. v. 
Inland Revenue Combs. (1926), 136 L. T. 
354. 


Part VI. — Rights and Liabilities of the Mortgagor. 


638. Add. Annotation : — Refd. Purnell v. Roche 
[1927] 2 Ch. 142. 

725. Add. Annotation : — Distd. Woolwich Equit- 
able Building Society v. Preston, [1938] Ch. 
129. 

732a. Service of notice to quit — Whether Small 
Tenements Recovery Act, 1838 (c. 74), 

applicable.] — A mtge. deed contain i .vi a clause 
by which the mtgor. attorned tenant from 
year to year to the mtgees. at a nominal 
rent. It was also provided that, if the 
mtgor. made default in payments under the 
deed, the mtgees. might give to the mtgor. 
seven days* notice in writing to determine the 
tenancy created by the deed. The mtgor. 
defaulted & the mtgees. served on him a 
notice to quit. The mtgor. refused to give up 
possession : — Held : the term or interest of 
the mtgor. in the mortgaged property had 
been “ duly determined by a legal notice to 


quit or otherwise ” within sect. 1 of above 
Act, <fc, therefore, justices had power to issue 
a warrant to give possession of the property 
to the mtgees. — Dudley & District Benefit 
Building Society v. Gordon, [1929] 2 

K. B. 105 ; 98 1,. J. K. B. 486 ; 141 L. T. 
583 ; 93 J. P. 186 ; 45 T. L, R. 424 ; 27 

L. G. R. 448, D. 0. 

737. Add. Annotation : — Apld. Dudley & District 
Benefit Building Society v. Gordon, [1929] 
2 K. B. 105. 

739. Add. Annotation: — Refd. Re Wait, [1927] 1 
Ch. 606. 

768a. Restriction of statutory power — Effect on 
common law power. | — By a legal charge 
dated Oct. 1, 1935, dofts. charged by way of 
legal mtge. certain freehold properties to 
pltfs., & they covenanted with pltfs. that they 
would not, except with the previous written 
consent of pltfs., exercise the power of 


mentioned in the mtge., forms part of 
the security given to tho mtgee. — 
Gat t>. Johnston (1937), 37 S. R. N. 
8. W. 454 ; 54 N. 8. W. W. N. 171.— 

AUS. 


PART IV. SECT. 7. SUB-SECT. 1. 


620 11. Security for future 

advances — Construction of Stamp Act , 
1891 (c. 39), ss. IS (1), 88 (1) (2).]— 
O'Sullivan «. Loughnan, [1927] I. R. 
493. — IR. 


620 111. .3 — A trust deed 

to secure debentures recited that the 
G. Go. had determined to Issue a series 
of debentures for a sum not exoeedlng 
£100,000, 8c the first of the conditions 
indorsed on each debenture stated : 
“ This debenture Is one of a series of 
debentures all in the like form for 
securing principal sums not exceeding 
at any one time in the aggregate 
£100,000." The trust deed also con- 
tained a capitalisation clause, the 
effect of which was that if any interest 
should be In arrear for a period of six 
months, it should be added tc the 
principal sum due under the debenture, 
fc treated as principal money for all 
purposes. The debentures were ex- 
pressed to become payable on Jan. 11, 
1938. The mtgor. claimed that stamp 
duty was payable not on a limited sum, 
but as on an amount ** uncertain or 


without limit " : — Held : the amount, 
which the trust deed was intended to 
necure was a sum readily aHoertainablo 
by arithmetical calculation, &, there- 
fore, was not " without any limit " 
within Sched. 1 of Stamp Duties Act, 
1882, & that duty should be paid in 
respect of £100,000. — Cascade 
Brewery Co., Ltd. v. A Collector 
op Stamp Duties (1929), 23 Tas. L. Jt. 
18— AUS. 

PART VL SECT. 3, SUB-SECT. 6. 

ta. No right to growing (rope.) — 
Jackson v. Tenfold, [1031] 1 D. L. R. 
808 ; 60 O. L. R. 440 — CAN. 


PART VI. SECT. 3, SUB-SECT. 7. 

665 iv. .]— A mtgor. 

in possession is entitled to out timber 
on the land & to give third persons 
a licence to do so, unless it Is shown 
that the security is thereby impaired. 
The onus is on the party seeking to 
establish impairment to j*ead & offer 
proof of it. — Reid v. Galbraith, [1 9271 
2 DvL. R. 857 ; [19271 1 W. W. R. 
780 ; 38 B. C. R. 287 ; varying, \ 1926] 
4 D. L. R. 814 ; [1926J 3 W. W. R. 
500 ; 38 B. C. R. 30.— CAN. 


PART VI. SECT. 4, SUB-SECT. 2.— D. 
g i. Position of mortgagor .) — 
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Where a mtgee. leases the land to the 
mtgor., the latter docs not tako the 
lease in his character as mtgor., hut 
In his individual capacity only, & as 
such he stands in fhe same position 
as a Btranger to the mtge. — Mabhky- 
H arris Co. v. Manley, [1927 J 1 
D. L. R. 404 ; [1927] 1 W. W. R. 35 ; 
21 Saak. L. R. 256.— CAN. 


PART VI. SECT. 4, SUB-SECT. 3. —A . 

h. Kevad., [192411 W. W. It. 1233; 
18 Sask. L. K. 269. 

»k. Effect of LandUrrd & Tenant Act , 
H. S. O., 1914 ( c . 155), s. 3.}— Kennedy 
t?. Agricultural Development 
Board. [1926] 4 D. L. It. 717 ; 59 
O. L. R. 374.— CAN . 

si Effect of Land Titles Act, e. 11 7. )— 
Matthewson Brothers & Mather v. 
GOOD, [1927] 3 D. L. R. 422 ; [1927] 1 W. 
W. R. 728 ; 21 Sask. L. R. 403.— CAN. 

PART VI. SECT. 4, SUB-SECT. 3.— B. 

k 1. .]— The summary juris- 
diction under Landlord & Tenant Act, 
R. 8. O. 1027, for recovery of posses- 
Hion is not applicable to the cose of a 
mtge. where the mtgor. attorns tenant 
to the mtgee. — Premier Trust Co. ». 
Haxwell, [1937] 3 D. L. R. 490 . 
sub nom. lie Premier Trust Co. a 
Haxwell, [19371 O. R. 497.— CAN. 



Cases 768a— 909. English and Empire Digest Supplement. 


leasing or agreeing to lease or of accepting 
surrenders of leases conferred by the Law of 
Property Act, 1925 (c. 20), on a mtgor. while 
in possession. By a tenancy agreement 
dated Oct. 8, 1935, defts. granted a lease of 
part of certain premises included in the legal 
charge, from Sept. 29, 1935, upon a yearly 
tenancy. Pltfs. were not asked for & did 
not give their consent to the execution by 
defts. of the tenancy agreement & no counter- 
part thereof had at any time been delivered 
to pltfs. in accordance with the require- 
ments of sect. 99 (11 ) of Law of Property Act, 
1925 (c. 20) : — Held : defts., in granting the 
lease of Oct. 8, were not exercising their 
statutory power, & consequently they did 
not commit any breach of the covenant con- 
tained in the legal charge of Oct. 1. — Iron 
Trades Employers Insurance Assocn., 
Ltd. v. Union Land & House Investors, 
Ltd., [1937] Ch. 313 ; [1937] 1 All E. R. 
481 ; 106 L. J. Ch. 206 ; 156 L. T. 322 ; 
53 T. L. R. 341 ; 81 Sol. Jo. 159. 

772a. .] — King v. Bird, No. 774, post. 

775a. Lease at best rent — Covenant by mort- 

gagor to pay rates — Subsequent improvements 
by mortgagor increasing rateable value.] — A 

mtgor. granted a lease of the mtged. property 
to his son-in-law without any independent 
bargaining, & in the lease co^ enanted to pay 
the rates. The mtgor. effected great im- 


provements on the mtged. premises which 
might increase the rateable value of the 
premises. The mtgee. claimed that the im- 
provements & the covenant had rendered 
the rent under the lease not the best rent 
reasonably obtainable in the circumstances, 
& the lease was void under Law of Property 
Act, 1925 (c. 20), s. 99 : — Held : in the 
absence of any covenant by the landlord to 
effect improvements which might increase the 
rateable value of the property or of any actual 
increase of the rateable value the covenant 
to pay the rates, though unusual in the case 
of a lease for a long term, was not sufficient 
to render the rent reserved not the best rent 
reasonably obtainable, & upon the evidence 
the rent reserved was, having regard to the 
condition of the property at the time when the 
lease was granted, the best rent reasonably 
obtainable, & the action by the mtgee. failed. 
— Coutts & Co. v. Somerville, [1935] Ch. 
438 ; 104 L. J. Ch. 243 ; 153 L. T. 216. 

836. Add. Annotation : — Expld. & Dlstd. Schalet v . 
; Nadler, Ltd., [1933] 2 K. B. 79. 

845. Add. Annotation : — Refd. The W. H. Randall, 
[1928] P. 41. 

846. Add. Annotations : — Consd. Re Union of 
London & Smith’s Bank, Ltd. Conveyance, 
Miles v. Easter, [1933] Ch. 611. Refd. Torbay 
Hotel v. Jenkins, [1927] 2 Ch. 225 ; Re Sunny- 
field, [1932] 1 Ch. 79. 


Part VII. — Equity of Redemption. 

853. Add. Annotation : — As to (2) Refd. Re Wells, 886a. Whether mortgagee trustee of equity of 

Swinburne-Hanham v. Howard (1932), 48 redemption.] — Re Wells, Swinburne-Han- 

T. L. R. 017. ham v. Howard, No. 1017a, post. 

854. Add. Annotation : — Refd. Re Wells, Swin- 904. Add. Annotation : — Refd. Re Wells, Swin- 

bume-Hanham v. Howard, [1933] Ch. 29. burne-Hanham v. Howard, [1933] Ch. 29. 

864. Add. Annotation: — Refd. Re Wells, Swin- 909. Add. Annotation: — Refd. Hodgson v. Salt, 

burne-Hanham v. Howard, [1933] Ch. 29. [1936] 1 All E. R. 95. 


PART VI. SECT. 5, SUB-SECT. 6. 

772 i. What leases within powers— 
Lease with no condition of re-entry — 
Void. ] — A mtgor. in possession made an 
agreement in writing whereby he let 
to a tenant a public-house & dwolling 
together with certain lands "as a 
yearly tenancy at a yearly rent of £35 
payable quarterly in advance. ” The 
agreement provided that the tenancy 
should commence from a oertaln date. 
& that the tenant should pay the first 
quarter's rent on that date. & that he 
would “ punctually pay the rent there- 
after according to the terms of this 
agreement.” The agreement also pro- 
vided that the tenancy might be deter- 
mined by either party giving to the 
other three months* notioe in writing. 
There was no oondition of re-entry on 
the rent not being paid : — Held : 
although the undertaking to pay the 
rent contained in the agreement might 
be a sufficient compliance with Con- 
veyancing Act, 1881 <c. 41), 8. 18 (7), as 
to payment of the rent, dnoe the agree- 
ment, not being under seal, there could 
be no covenant therein, yet the omis- 
sion of a oondition of re-entry on the 
rent not being paid Invalidated the 
agreement as against an incumbrancer, 
the provision in the agreement entitling 
the landlord to determine the tenancy 
by a three months' notioe to quit not 
being sufficient to satisfy the con- 
dition. — Murphy & Co. v. Marrrn, 
[19331 I. R. 393. — IR. 


PART VI. SECT. 5, SUB-SECT. 6.— 
B. (a). 

784 vii. .1 — Where a lease 

made by a mtgor. is subsequent to the 
mtge., the mtgee. has not the right at 
common law to require the tenant to 
pay the rent to him & to sue for its 
recovery unless the relationship of the 
landlord & tenant has been created 
between them by mutual agreement ; 
Sc the mere foot of the tenant remaining 
in possession after notice from the 
mtgee. to nay the rent to him is not 
eviaenoe of such an agreement. The 
provision in Real Property Act, 
It. S. M., 1913, s. 114, that a mtgee. 
upon default by the mtgor. “ may 
enter into possesson of the mortgaged 
or encumbered land by receiving the 
rents & profits thereof,” does not give 
the mtgee. a right of action for rent 
against a tenant holding under a lease 
made by the mtgor. after the mtge. — 
Aikenhead v. Sptvak, [1931] 2 

W. W. R, 721 ; 4 J). L. R. 721 ; 39 
Man. L. R. 541.—CAN. 

P/tRT VI. SECT. 7. 

o i. Mortgage overdue — 

Right of possession in mortgagee .] — 
Ejectment cannot be sustained by a 
mtgor. against a stranger where the 
mtge. is overdue & unsatisfied, 8c the 
fee & right of possession being in the 
mtgee. — Doe d. MoBkrnte v. Lundy 
(1844), 1 U. C. R. 186.— -CAN. 
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si. Payment into court of amount due 
on mortgage — Application for order 
under Mortgages Act , R. S. O., 1914 
(e. 112) — Mode of application.} — Re 
Appleton & Ross, [1927J 4 D. L. R. 
1125 ; 61 O. L. R. 338.—CAN. 

PART VII. SECT. 8, SUB-SECT. 8. 

•m. Under decree for sale — What is 
incident to land — Manure in heaps on 
land.) — Manure in heaps on land, not 
the produce thereof, does not pass to 
the purchaser of the equity of redemp- 
tion under a decree of sale, as an in- 
cident to the land ; & if he uses it, it 
Is a conversion, for which the mtgor. 
may recover in trover without a 
demand. — Thomson v. Walsh (1852), 
2 All. 369.— CAN. % 

PART VIL SECT. 4. SUB-SECT. 1. 

946 Iv. .] — Roman-Dutch 

law as applied in Ceylon recognises a 
principle which bears a dose resem- 
blance to the principle of English law 
embodied in the maxim “ onoe a 
mtge. always a mtge.” 

A syndicate purchased forest land in 
Ceylon & conveyed it by deed to resp., 
who had provided the greater part or 
the purchase-price. A second deed 
of the same date recited the facts, 8c 
provided that resp. should hold as 
absolute owner with power to manage 
& to sell the lands for the best available 
price, approval to be obtained if the 
price was less than Rs. 100 per acre, 8c 
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958. Add . A nnotation : — Consd. Knightsbridge 

Estates Trust, Ltd. v. Byrne, [1939] Ch. 441. 

971. Add, Annotation : — Consd. Kniglitsbridge 
Estates Trust, Ltd. v. Byrne, [1939] Ch. 441. 

971a. Clause giving mortgagee interest in property 
on redemption.] — Provisions in a mtge. deed 
conferring on the mtgee. upon redemption 
an interest in the mortgaged premises are a 
clog or fetter on the equity of redemption, 
& being so are void not only against the 
mtgor., but also against the purchaser of his 
interest, since they are inconsistent with the 
very nature & essence of a mtge. — Mehrban 
Khan v. Makhna (1930), 57 L. It. Ind. App. 
168, P. C. 

984. Add, Annotation ; — Consd. Weld v . Petre 
(1928), 97 L. J. Ch. 399. 

990. Add. Annotations : — Consd. Davis v. Symons, 
11934] Ch. 442; Kniglitsbridge Estates 
Trust, Ltd. r. Byrne, [1939] Ch. 441. 

993. Add. Annotation : — Consd. Kniglitsbridge 
Estates Trust, Ltd. v. Byrne, [1939] Ch. 111. 

995a. Mortgage Including policies — Redemption 
postponed to date later than maturity of 
policies.] — A mtge. of land together with an 
endowment policy on the life of the mtgor., 
made in 1926, contained mutual covenants 
between mtgor. & mtgee. that the principal 
sum should be allowed to remain on the 
security for a period of twenty years, or until 
the earlier death of the mtgor., & so long as 
interest was punctually paid, & ihc"e was no 
breach of covenant, should not be called in by 
the mtgee. during the same period. The 
covenants in the mtge. were made applicable 
to a further charge given in 1926, by which 
another endowment policy was mortgaged. 
This policy would mature in 1942, & the further 
charge provided that if the mtgor. survived 
the date of maturity, the policy moneys with 
profits should be paid to the mtgee. in 
reduction of the mtge. debt. The other 
policy also would mature before the date for 
redemption ; — Held : the postponement of 
redemption for twenty years, together with 


the other provisions which made the policies 
in effect irredeemable, was a clo£ on the 
equity, & the mtgor. was entitled to Judgment 
in an action fqr redemption. — Davis v, 
Symons, [1934] Ch. 442 ; 103 L. J. Oh. 311; 
151 L. T. 96 ; 78 Sol. Jo. 297. 

Annotation: — Consd. Knightsbridge Estates * Trust, Ltd. v. 

Byrne, 11939] Oh. 441. 

995b. Forty years.] — A co.. owning a large number 
of freehold properties in the county of 
London, mtged. them by deed in 1931 to a 
friendly society to secure a loan of £310,000. 
By the deed the co. (resps.) by clause 1 
covenanted ( inter alia) with the friendly 
society (applts.) to repay to them the 
principal moneys so borrowed with interest, 
by eighty half-yearly instalments of principal 
<fc interest combined, on the two half-yearly 
days therein mentioned. There was the 
usual proviso in case of default. By clause 2 
resps. demised the mtged. land to applts. 
for a long term of years, with the usual 
proviso for cesser. There was a further 
covenant by resp. co. with applts. that, if the 
co. should ( inter alia) pay applts. the sum so 
borrowed with the appropriate interest by 
the instalments & on the half-yearly days 
mentioned in the deed, & should not have 
committed any breach of any covenant in 
the deed or any breach of any obligation, 
statutory or otherwise, binding on the 
resps., then applts. would accept payment 
of the sum so lent on mtge. by the instal- 
ments & in the manner specified in the deed 
& would not require payment of such 
principal moneys otherwise than by such 
instalments: — Held: (l) the term of forty 
years did not infringe the rule against per- 
petuities, the rule not being applicable to 
rritges. ; (2) there were no provisions in the 
deed that were, from the point of view of 
the mtgor., onerous & unreasonable, tS:, 
therefore, there was no clog ot\ the equity 
of redemption. — K ntghts b h r due Estates 
Trust, Ltd. v. Byrne, [1939J Ch. 441 ; 
11938] 4 All E. K. 618 ; 108 L. J. <Jh. 105 ; 
160 L. T. 68 ; 55 T. L. R. 196 ; 82 Sol. Jo. 
989, C. A. 


to apply all moneys realised in pay- 
ment of sums due to him for purchase - 
price or management expenses, & 
that he should pay over the balance 
pro rata , according 1 to their interests, 
among the syndicate. A year later, 
before the lands had been sold, 
members of the syndicate sued claiming 
to redeem. Resp. had settled with all 
pltfs. except two, who were represented 
by applt. : — Held : upon the true 
construction of the two deeds they 
created a security for money advanced, 
there being Imposed upon resp. duties 
& obligations of the nature of trusts, & 
that applt. was entitled to redeem the 
shares of the two pltfs. on payment 
of their rateable proportion of the 
amount due, which was to be ascer- 
tained on taking accounts as directed. 
— Samjnathan Chetty v. Poorten, 
[19331 A. C. 178 ; 102 L. J. P. O. 54 ; 
148 L. T. 360, P. C.— CEYLON. 


046 v. .] — M., the registered 

proprietor & licensee of hotel property, 
obtained a loan from a brewery co., 
& as security gave a mtge. of the free- 
hold 8c a lease for a term of fifteen 
years. The co. then gave M. a sub- 
lease for the same term less one day & 
M. mtged. the sub-lease to the co. The 
sub -lease contained a brewer's tie 
that the sub-lessee would deal ex- 
clusively with the sub lessor for all 


liquors & would not during the term 
of the lease purchase or obtain any 
liquors from any other person. 13. 
subsequently purchased from M, the 
unencumbered fee simple & the un- 
expired term of the sub-lease. 13. 
obtained an advance from a bank & 
repayment was guaranteed by the 
brewery co. The mtgos. over the free- 
hold 8c sub -lease were released 8c M. 
transferred to B. the sub -lease & the 
freehold free of mtge. B. then gave 
a mtge. over the sub-lease to the 
brewery co. to secure the moneys 
owing to the bank. B. paid o ft the 
loan from the bank & asserted that he 
held the property tree of the brewer’s 
tie. In an action by the brewery co. 
claiming that the lease & sub-lease were 
binding on B. : — Held : the lease 8c 
sub-lease were not binding on B. — 

UEKN8LAND BREWERY, LTD. V. 

aker, [1030] Q. 8. R. 98. — AUS. 

ak. Whether English decisions applic- 
able in India.)— In India there is a 
codified law of mtge., & it would be 
improper for the cts. In India to Ignore 
that law 8c to look to English Gases 
as their guide In determining what 
amounts to a clog on the equity of 
redemption. Where the statutory law 
will not help them, it may then be 
open to them to look to English oases 
for rules of Justice, equity & good 

4i 


conscience. — S hubratan v. Diianpat 
Gadariya (1932), I. L. R. 64 All. 1041. 
— IND. 


PART VII. SECT. 4, SUB-SECT. 2. -A. 

968 iv. .J — 

Toohey v. Gunther (1927), 28 

S. R. N. 8. W. 229 ; 45 N. 8. W. VV. N. 
11.— AUS. 

PART VII. SECT. 4, SUB-SECT. 2.— 

B. (c). 

•n. Agreement for future, advances .) — 
Where a mtge. Is for a definite amount 
8c also covers future advanco but the 
amount outstanding & secured by the 
mtge. may be ascertained at any time, 
& on payment thereof there is nothing 
to prevent the mtgor. from getting 
back the mortgaged property 8c enjoy- 
ing it Just as he did before making the 
mtge., it caunot be said that the 
mtge. constitutes a clog on the equity 
of redemption. — Stephen & Stephen 
v. Trans-Canada Finance Corps., 
Ltd., [1931] 2 W. W. It. 448 ; 4 D. L. R. 
783.— CAN. 

PART VII. SECT. 4, SUB-SECT. 2. — E. 

996 iv. ,] — Attached 

to & expressed as forming part of u 
mtge. of land was an agreement stating 
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1017a, Mortgage by company — Dissolution of com- 
pany — Whether bona vacantia.]— In 1899 a 
limited co. mortgaged to trustees of a will 
certain leasehold properties by way of absolute 
assignment subject to the equity of redemp- 
tion. In 1910 the co. went into liquidation, 
& in 1013, the trustees having called in the 
mtge., the co. made default Sc the trustees 
appointed a receiver. In 1916 the co. was 
dissolved, the income of the property being 
at that time insufficient to meet the mtge. 
interest, Sc nothing was done in respect of 
the equity of redemption as the liquidator 
considered it to be of no value. The value 
of the property having since largely increased, 
the surviving trustee claimed to be entitled 
* to the property absolutely, & the Crown 
claimed the equity of redemption as bona 
vacantia; — Held: (1) Cos. Act, 1029 (c. 23), 
s. 296, did not apply, as that section was not 
retrospective ; (2) after the disappearance of 
the legal entity which had had the right of 
redemption the Crown was entitled to the 
property as bona vacantia. 

(3) The equity of redemption, then, was 
a right of property which could be disposed 
of by the mtgor. In a general sense the 
mtgee. was not a trustee for the mtgor. ; 
their interests were antagonistic, though the 
mtgee. might be trustee in a limited sense — 
that was, in respect of surplus purchase- 
moneys after his own claims had been satis- 
fied (Lord Hanworth, M.R.). — Re Wells, 
Swinburne-Hanham v. Howard, [1933] Ch. 
29 ; 101 L. J. Ch. 346 ; 148 L. T. 5 ; 48 
T. L. R. 617, 0. A. 

1018. Add. Annotation : — Consd, Re Main waring, 
Mainwaring v. Verden, [1930] 3 All R. R. 
640. 

1024. Add. Annotation : — Refd. Ideal Films v. 
Richards, [1927] 1 K. B. 374. 

1026. Add. Annotation : — Refd. Ideal Films v. 
Richards, [1927] 1 K. B. 374. 


1036. Add. Annotation : — Raid. Cromwell Pro- 
perty Investment Co. v. Western Sc Toovey, 
[1934] Ch. 322. 

1041. Add. Annotation : — Refd. Cromwell Pro- 
perty Investment Co. v. Western Sc Toovey, 
[1934] Ch. 322. 

1041a. Length.} — A co. in consideration 

of £26,000, executed on Oct. 6, 1931, in 
favour of two lenders, a mtge. containing a 
clause providing that if the co. paid interest 
at the rate of per cent, per annum within 
fourteen days after the several days on which 
it should fall due Sc performed & observed 
all the covenants Sc stipulations in the mtge. 
to be performed Sc observed by it, save that 
for repayment of the principal sum, the 
lenders would not enforce repayment before 
Oct. 16, 1930, the principal sum being deemed 
to be due for the purposes of the exercise of 
the statutory powers on Mar. 26, 1932. On 
Aug, 11, 1932, the co., in consideration of 
£24,000 executed in favour of the same lenders 
& in respect of different property, a mtge. 
containing a like clause, in which the lenders 
agreed not to enforce repayment before 
Sept. 29, 1937, the principal sum being 
deemed to be due for the purposes of the 
exercise of the statutory powers on Dec. 26, 
1932. In the course of correspondence the 
lenders, in answer to theico., wrote tjiat they 
would be prepared to accept repayment of 
both sums “ on reasonable notice.” On 
Jan. 23, 1933, they wrote that they would be 
prepared to accept three months* notice, & 
on Jan. 24 the co. wrote giving notice of 
intention to pay off the mtges. on Apr. 26. 
On Apr. 20, during a telephone conversation 
between clerks of the co.’s solrs. & the lenders* 
solrs., it was made clear that completion 
would not take place on Apr. 25, Sc the lenders* 
solrs.’ clerk acquiesced Sc asked to be in- 
formed when it would take place as soon as 
the co.’s solrs. knew. It did not take place 
on Apr. 25, & on that date the lenders’ solrs. 


that in further consideration for the 
loan the mtgor. granted to the rntgeo. 
an option to purchase the land for a 
specified amount ; the option to be 
open far acceptance until the due date 
of the amount secured. 8c, in the event 
of payment not being then made, until 
the amount secured was fully paid & 
the mtge. discharged. The mtgee. 
sued for specific performance of the 
option agreement : — Held : the option 
was a olog on the equity of redemption 
& tberorore void. — Hoar v. Mills 
(No. 2), [1935] 1 W. W. It. 433. — CAN. 

PART VII. SECT. 4, SUB-SECT. 2.-F. 

q i. Permanent lease. ] — 

Permanent leases executed by the 
mtgor. in favour of the mtgee. subse- 
quent to the mtge. constitute a clog 
on the equity of redemption & are null 
& void. — ParsAaram Yeshwantsitkt 
v. Laxmtbai (1928), I. h. R. 58 Bom. 
380. — IND. 


sp. Covenant creating right of pre- 
emption in favour of mortgagee — 
Limited to life of parties.) — A covenant, 
in a mtge. deed creating a right of 

S re-emptlon in favour ox the mtgee., 
tie operation of which is not meant 
to extend beyond the lifetime of the 
parties is neither a olog on the equity 
of redemption nor obnoxious to the 
rule against perpetuities. — M atura 
Subba Rao v. Surendranatb Sahu 
(1828). I. L. R. 8 Pat. 243. — IND. 


PART VII. SECT. 5. 

1013 i. Amount appearing in receipt 
clause — How far conclusive .) — A bill 
alleged that a mtge. was executed by 
W. to deft, in consideration of |450 ; 
that deft, advanced only $150 thereon, 
& W . being entitled to receive the 
balance assigned such right & con- 
veyed his equity of redepmtion to 
pltf. ; that deft, refused to pay the 
balanoe & claimed to hold the mtge. 
as security for $450. The prayer was 
for specific performance or, in the 
alternative, a declaration of the above 
facts, & for general relief : — Held : 
upon the facts alleged in the bill, 
namely, that the mtge. was being held 
for more than had been advanced 
thereon, &, therefore, to that extent 
had formed a oloud on the title, pltf. 
would be entitled to a declaration to 
that effect, & appropriate relief. — 
Calvert v. Burnham (1881), 6 A. R. 
620.— CAN. 

a 1, .1 — Frrdrriksen 

v. Western Can. Inv. Co. (Saak.), 
[1927] 1 D. L. R. 804. — CAN. 

PART VII. SECT. 6, SUB-SECT. 1 
sq. Statute for Sale of Rguities of 
Redemption — When applicable.] — Pm* 
gibbon v. Duggan (1865), II Gr. 188. 
—CAN. 

PART VIL SECT. 6, SUB-SECT. 2. 

1018 x. Limitation of odion 

—When time begins to rtm.) — L ewing- 

42 


TON V. Raycroft. [1935] 4 D. L. R. 
378 ; O. R. 474.— CAN. 

1018 xi. .] — The personal 

liability of the purchaser of an equity 
of redemption to pay the mtge. debt, 
or to indemnify the vendor against it, 
is implied by law. — Holmes v. Fagan, 
[19353 4 D. L. R. 69.— CAN. 

1018 Jrii. .V— Although the 

implied equitable obligation of the 
purchaser of an equity of redemption 
to Indemnify the vendor agains t lia- 
bility on the mtge. debt arises in every 
case where it can reasonably be im- 
plied that It was the intention of the 
parties that such an indemnity should 
be given : — Held : under ail the cir- 
cumstances of the present ease, in- 
cluding the absence of an * express 
covenant of indemnity, satd obligation 
did not exist. — British Columbia 
Land & Investment Agency, Lti>. v. 
Montreal Trust Co., [19351 8 

W. W. R. 568.— CAN. 


o I. Assignee not barred by 

twenty years * possession of assignor 
claiming under mortgagor .] — Collins 
v. Reid (1886), 6 N. 8. R. (2 Old.) 268. 
— CAN. 


sg. Covenant by purchaser to pay — 
Agent of all mortgagors . ] — The pur- 
chaser or the equity or redemption who 
oovenanta to pay the mtge. is the 
agent of all the mtgors. — C oleman e. 
Yarmolensky. 11935) 3 J>. h. R. 314 ; 
O. R. 288. — GAN. 



VoL XXXV.— Mortgage, Cases 10tta-1846, 


wrote informing the co.’s solrs. that os the 
mtgee. hod not been redeemed in accordance 
with the notice interest In lieu of notice 
would have to be paid on completion ; & 
on Apr. 27 they wrote that the lenders would 
accept interest up to the actual date of re- 

B ayment, plus three months’ interest in 
eu of notice, if redemption took place “ not 
later than Thursday of next week.” On 
May 10 the lenders’ solrs. refused the co.’s 
solrs.’ tender of a sum representing principal 
& interest to date on both mtges. : — Held : 
{ 1 ) nothing in the mtges. freed the co. from the 
rule of equity that six months’ notice must 
be given of intention to pay off a mtge., or 
six months’ interest in lieu thereof be paid ; 
(2) when failure to pay off on the date fixed 
in the notice is unexplained, a new notice 
must be given or interest in lieu thereof be 
paid, but the new notice need not in every 
case be six months’ notice ; (3) in the present 
case only" a “ reasonable notice ” was required 
after Apr. 25, 1033, & three months was 
a “ reasonable notice.” — Cromwell Pro- 
perty Investment Co., Ltd. v. Western & 
Toovey, [1934] Ch. 322 ; 103 L. J. Ch. 108 ; 
150 L. T. 335. 


1049. For the existing catchwords read ** 


1085. Add, Annotation: — Refd. Smith t?. Wood 
(1928), 139 L. T. 250. 

1091a. Claim for repayment of excess received 

by mortgagee over amount due under mort- 
gage.] — Where shares in a co. were mortgaged 
to secure a loan with interest, & the value of 
the shares increased enormously so that the 
mtgee. received dividends sufficient to pay 
off the loan & interest, & a summons was 
subsequently taken out claiming redemption, 
& also repayment of the excess of the amount 
of dividends received by the mtgee. over 
& above the amount due under the mtge. ; — 
Held : an order for payment of the excess 
claimed against the mtgde. could, by R. 8. 0., 
Ord. 65, r. 6 a, be obtained upon orginating 
summons. — -Weld v . Petrej. [1929] 1 Ch. 33 ; 
97 L. J. Ch. 399 ; 139 L. T. 590 ; 44 T. L. R. 
739 ; 72 Sol. .To. 509, 0. A. 

1092. Add. Annotation : — Refd. Ruislip-North- 

wood Urban District Council v. Lee (1931), 
145 L. T. 208. 


Part VIII. — Assignment and 

1171. Add. Annotation : — Refd. Re Turner, Ten- 
nant v. Turner, [1938] Ch. 593. 

1177. Add. Annotation : — Refd. Bonham v. May- 
cock (1928), 138 L. T. 730. 

1284. Add. Annotation : — Generally, Refd. Parker 
v. Jackson, [1930] 2 All E. R. 281. 

1242a. A firm of solrs. held about £2,000 belonging 
to the estate of one of their clients. The 
client had before his death mtged. certain 
property to secure a sum of £700. This 
mtge. was transferred to the then surviving 
partner in the firm of solrs.’ The trustees of 
the client’s estate — the persons entitled to 
the equity of redemption — gave no directions 
for the appropriation of part of the £2,000 
in discharge of the mtge. The surviving 
partner then parted with the title deeds, in 
return for £700, to another client, who thus 


Devolution of Mortgage. 

became an equitable transferee of the mtge. 
No notice of this transfer was given to the 
trustees until some time later, when the 
firm of solrs. was found to be insolvent & 
the surviving partner was made a bkpt. 
The trustees thereupon claimed to recover 
from the assignee the title deeds free & dis- 
charged from any claim in respect of the mtge. 
debt : — Held : as the trustees had not joined 
in, & had no notice of, the transfer of the 
mtge., the transferee took subject to the right 
of set-off which the trustees had against the 
transferor, the surviving partner, & were 
entitled to redeem the mtged. property with- 
out further payment.- — Parker v . Jackson, 
[1930] 2 All E. R. 281 ; 155 L. T. 104 ; 80 
Sol. Jo. 305. 

1245. Add. Annotation Refd. Tsang Chuen v. 
Li Po Kwai, [1932] A. C. 715. 


PART VII. SECT. 8. SUB-SECT. 4.-B. 

ir. By motion for judgment — Pro- 
ceedings by action — Limitation of cost 
recoverable .] — Malkowich v. Gknik, 
[1928] 3 W W. R. 65.— CAN. 


PART VIII. SECT. 1, SUB-SECT. 1. 


b 1. Mortgage paid off by mart- 

•9 of Land Titles 


payor .] — Sect. _ 

which provides that a 


_ _ .ies Act, 
mtgee. on 


receiving payment of a mtge. which 
the mtgor. is entitled to pay off is 
bound to transfer the mtge. to a third 
party If the mtgor. eo directs, dees not 
nave the effect of continuing the life 
of a mtge. so transferred If It has been 
paid off in full by the mtgor. himself. 
In such a ease there is noth ing to 
assign- or transfer. — D evkntsh & l)a- 
vxxish v . Ooxnachxb (AlUu), [1988] 
4 D. L. R. 1004 ; 3 W. W. R. 35A— 
OAN. 


sa. Executor — Necessity for proof of 
probate .] — An assignment of a mtge* 
oy an exor. Is not admissible In evi- 


dence without proof of the probate. — 
Dob v. Hanson (1857), 8 N. B. R. 
(3 All.) 427.— CAN. 


PART VIIL SECT. 1. SUB-SECT. 2. 

b 1. .] — Since by virtue of the 

covenant implied by sect. 54 of Land 
Titles Act, R. 8. A., 1922 (c. 133), there 
la a direct personal liability of the 
transferee of mortgaged land to the 
mtgee., the original mtgor. becomes a 
surety for the transferee to the mtgee. 
&, therefore. Is entitled to pay off the 
mtge. money as soon as there Is default, 
without waiting till he is sued or 
pressed for payment, A on paying It 
off is entitled, under sect. 99 of the 
Act A under sect. 5 of Mercantile Law 
Amendment Act (Imp.) (19 A 20 Vlot. 
c. 97), to require the mtgee. to transfer 
the mtge. to a third party as a v&lld 

f®rrw D rr^; 

CAN. 


PART VIIL SECT. 1, SUB-SECT, 3. 

1172 vi. .] — The covenant 

whioh la Implied by Real Property Act, 
R. 8. M., 1913, s. 97, on the part of the 
transferee of mortgaged land with the 
transferor Is one which can be re- 
butted by evidence of circumstances 
which make it Inequitable that it 
should be enforced. The sect. , therefore, 
leaves the law for all practical purposes 
the same as it was before the section 
was enacted. — Sokolov v. K a ohm ark, 
[1929] 2 D. L. R. 305 ; 1 W. W. R. 
353 ; 38 Man. L. R. 99.— CAN. 

1172 vli. — *- .J — In an action 

based on the covenant implied by 
sect. 97 of Real Property Act, R. S. M. 
1913, on the part of the transferee of 
mortgaged land with the transferor, the 
transferee Is under the onus of rebut- 
ting the presumption whioh the Act 
raises in favour of the transferor. — 
Pollock v. Shapera, [1038J 1 
W. W. R. 311.— CAN. 


PART VIIL SECT. 1. SUB-SECT. 4.— F. 
1. Itevsd., 19 Or, 69, 
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1256. Add. Annotation : — Refd. Parker v. Jackson, 
[1936] 2 All E. R. 281. 

1260. Add. Annotation : — Refd. Parker v. Jackson, 
[1936] 2 All E. R. 281. 

1269. Add. Annotation : — Refd. Parker v. Jackson, 
[1936] 2 All E. R. 281. 

1278a. Voluntary transfer — Amount of duty.] — 

Applt. transferred a mtge. to a hospital by 
way of gift : — Held : the duty payable was 
6d. per cent, under Stamp Act, 1891, Sched. I., 
heading “ Mortgage, Bond, Debenture, Cove- 
nant,” sub-head (4), “ Transfer ... of any 
mtge,” Sc also £1 per cent, under sects. 73 
Sc 74 of Finance (1909-10) Act, 1910, as on a 
transfer operating as a voluntary disposition 
inter vivos as if it were a conveyance or 
transfer on sale, Sc the Crown were entitled to 
impose tax at the higher rate. — Anderson 
v. Inland Revenue Comrs., [1939] 1 K, B. 
341 ; [1938] 4 All E. R. 491 ; 108 L. J. K. B. 
41 ; 160 L. T. 127 ; 55 T. L. R. 133 ; 82 

Sol. Jo. 901. 

1279a. Sale on bankruptcy of mortgagor of mort- 


gage of settled premises — Effect of — Right of 
purchaser to hold mortgage as first charge on 
estate.] — Simpson v. O’Sullivan (1840), 7 
Cl. Sc Pin. 650 ; West, 332 ; 7 E. R. 1179. 

1324a. .] — The legal estate in property 

vested in a testator by way of mtge. does 
not pass under the description of “ securities 
for money,” or 44 money invested on any 
security .” — Re Gorfett’s Trust, Ex p. 
Price (I860), 19 L. J. Ch. 173 ; 14 Jur. 53. 

1326a. .] — Testator, who was a mtgee., 

devising all the rest Sc residue of his freehold, 
leasehold, Sc copyhold estates in possession 
or reversion, together with all his goods, 
chattels, etc. mtges. Sc debts to a legatee, 
subject to the payment of his debts, etc., Sc 
also appointing the legatee exor. of his will : — 
Held : not to have thereby devised the legal 
estate in the mortgaged premises to such 
legatee. — Silvester v. Jarman (1822), 10 
Price, 78 ; 147 E. R. 248, Ex. Ch. 

Annotations : — Refd. Galliere e. Mobs (1829), 9 B. & C. 267 ; 
Doe d. Guest v. Bennett (1851), 6 Exch. 892 ; Re Field *e 
Mortgage (1851), 15 Jur. 1004. 


Part IX. — Rights and Liabilities of the Mortgagee 


1352. To the existing paragraph, after the last 
words 44 toll gates,” add as follows : — 

; (3) he was entitled to have a receiver 
appointed. 

1857. Add. Annotation : — Folld. Halifax Building 
Society v. Keighley, [1931] 2 K. B. 248. 

1357a. Effect of Law of Property Act, 1925 (c. 20), 
s. 108 — On Conveyancing Act, 1881 (c. 41), 
s. 23.] — A mtge. deed made in 1919 provided 
that the mtgees. might insure the premises 
against fire, Sc that the mtgors. should pay 
the premiums to them. Before 1925 the 
mtgees. effected insurances of the premises 
under the deed. Before that year the 
mtgors. also effected with other insurers an 
insurance of the premises apart from statute 
or the deed in their own names. In 1930, 
while the deed Sc insurances were all in force, 
the premises were damaged by fire. The 
respective insurers paid to the mtgors. Sc 
mtgees. the proportions of the loss for which 
they were responsible. The mtgees. brought 
an action against the mtgors. for payment 
over of the money paid to the latter by their 
insurers : — Held : pltfs. were not entitled to 
succeed in the action, either (1) under Con- 


veyancing Act, 1881 (c. 41). s. 23 {4), inas- 
much as that sub-sect, had been repealed by 
Daw of Property Act, 1925 (c. 20), s. 207), 
subject to a proviso that the repeal should 
not affect any right acquired before the 
latter Act, Sc no right to the money which 
pltfs. claimed had accrued to them before 
that Act ; or (2) under Law of Property 
Act, 1925 (c. 20), s. 108 (4), inasmuch as the 
insurance effected by defts. was not an 
insurance effected under that Act or any 
enactment replaced thereby, or an insurance 
for the maintenance of which defts. were 
liable under the mortgage deed ; or (3) on 
the footing that defts. were trustees of the 
money for pltfs. or otherwise liable to them 
therefor. 

Conveyancing Act, 1881 (c. 41), s. 23 (4), 
in so far as it may remain unrepealed by 
Law of Property Act, 1925 (c. 20), is not 
subject to the limitation which restricts 
sub-sect. (3) of that sect, to money received 
on an insurance effected under the mtge. 
deed or under the Act ; but is subject to the 
limitation that it applies only to money 
received on an insurance in which the mtgor. 
Sc the mtgee. are one or other or both 


PART VIII. SECT. 1, SUB-SECT. 15. 

•a. Application of Land Titles Act 
(Alta.), sects. 101, 102, 103.1— Those 
socta., relative to transfer of ratgos., 
have no application where the mtgor. ’a 
Interest In the -land has disappeared 
before transfer Sc there remains nothing 
but the personal responsibility of the 
mtgor. arising under oovenaut or 
otherwise. — S tandard Trusts Co. v. 
La Valley, [1931] S. C. R. 595.— 
CAN. 

*b. Effect of transfer on lease by 
mortQaoce in possession.] — Semble : an 
assignment of a mtge. is not by itself 
effective to transfer a lease given by 
tlie mtgee. in possession. — K onkin 
v. Canadian Bank op Commerce 
S aak.), f 1 927 J 3 W. W r . JU J2SU— CAN. 


PART VIII. SECT. 3, SUB-SECT. 1. 

b I. .1 — Garrett v. Saunders 

(1876), 23 Gr. 566.— CAN. 


PART IX. SECT. 1, SUB-SECT. 1.— C. 

1 i. J — Mtgee. receiving Insur- 
ance monoys may apply them to the 
mtge. account where there is no 
obligation to the contrary. — Sharp t?. 
Danis, [19381 3 D. L. It. 751.— CAN. 

n I. .1 — Pltfs. were mtgees. 

under a mtge. from B. An Insurance 
policy covering the property mortgaged 
was issued by the defts. in favour of 
pltfs. ** as mtgees., B. as owner.** 
This was afterwards altered to read 
in favour of pltfs. “as mtgeea. of B.’’ 

44 


The premises insured by the policy 
were burnt down. After the fire B. 
repaid to pltfs. the amount due under 
the mtge., the pltfs. agreeing at the 
time of such repayment to prosecute 
on behalf of B. pltfs.* claim against 
defts. under the policy. After such 
repayment pltfs. instituted an action 
against defts. on the policy : — Held : 
the existence of a personal loss or 
damage In pltfs. at the time the action 
was begun was not essential to their 
right to maintain the action. If in fact 
other interests intended to be oovered 
by the policy subsisted 8c loss had 
occurred in respect of them. Sc pltfs. 
were therefore entitled to recover. — 
Hordern v. Federal Mutual In- 
surance Co. of Australia (1924), 24 
S. R. 267 ; 41 W N. 54. -AUS. 
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interested. — Halifax Building Society v . 
Keighley, [1931] 2 K. B. 248 ; 100 L. J. 

K. B. 390 ; 145 L. T. 142. 

1361. Add. Annotations : — Folld. Be Smith’s Mort- 
gage, Harrison v. Edwards, [1931] 2 Ch. 168. 
R£fd. Re Leighton’s Conveyance, [1937] Ch. 

1362a. .] — Trespass will not lie against the 

occupier of land at the suit of the mtgee., 
who has never been in actual possession or 
been seised of the land, & has not obtained 
a judgment in ejectment, either by default 
or by verdict ; & therefore he cannot, in 
such case, waive the tort, & maintain an 
action of use & occupation. — Turner v. 
Cameron’s Coalbrook Steam Coal Co. 
(1850), 6 Exch. 932 ; 20 L. J. Ex. 71 ; 16 

L. T. O. S. 285 ; 155 E. R. 407. 

1408a. Right to possession as against subsequent 
lessee.] — Spencer v. Mason (1931), 75 Sol. 
Jo. 295. 

1445. Add. Annotation : — Retd. Lazard Bros. & 
Co. v. Banque Industrielle de Moscou, Lazard 
Bros. <fe Co. v. Midland Bank, Ltd. (1931), 101 
L. J. K. B. 65. 


1592. Add. Annotation : — Refd. Hayes Bridge 
Estate v. Portman Building Society, [1930] 
2 All E. R. 1400. 


1499a. Application for Judgment under R. S. C., 
Ord, 14 — Leave to defend — When granted.] — 

Pltf., a legal mtgee., brought an action to 
recover possession of the mtged. land, & 
applied for judgment under R. S. O., Ord. 14. 
Deft, alleged that the terms of the mtgo. deed 
had been varied by a parol agreement to the 
effect that the mtgee. should not exercise liis 
right of re-entry before the end of 1936. To 
this pltf. objected that the mtge. being re- 
quired to be in writing under Stat. Frauds tho 
alleged variation must be in writing. Deft, 
then alleged that he had entered upon the 
land & spent money upon the proporty, in 
effect, setting up a plea of part performance : 
— Held : it could not be said that the defence 
was unarguable & deft, ought to bo given 
leave to defend, & the action should bo 
transferred to the Ch. Div. — K napp-Fisii Eri v. 
Crisp, [1936] 3 All E. R. 560, C. A. 

1502. Add. Annotation: — Consd. Clayton v. 

Clayton, [1930] 2 Ch. 12. 

1506. Add. Annotation : — Consd. Clayton v . 

Clayton, [1930] 2 Ch. 12. 


Part X— Consolidation. 

1629. Add. Annotation :■ Apld. Westminster 
Bank, Ltd. v. Residential Properties Improve- 
ment Co., [1938] Ch. 039. 


Part XII. — Priority of Mortgagees. 


1830. Add. Annotation : — Generally , Refd. Abigail 
v. Lapin, [1034] A. C. 491. 

1916a. .] — The provisions of sect. 113 of 

Law of Property Act, 1925 (c. 20), are merely 


concerned with relieving persons who arc* 
investigating title to land from being affected 
by notice of & from making inquiries into 
equitable interests, of which they may have 


PART IX. SECT. 1, SUB-SECT. 2— D. 

a. Varied ., f!927 1 2 D. L. R. 857 ; 
[1 927] 1 W. W. R. 780 ; 38 B. C. R. 287. 

PART IX. SECT. 1 , SUB-SECT. 2.— E. 

so. Seizure </t sale of mortgaged goods. ] 
— A mtgee, may maintain an action 
against a person seizins: & selling 
the property mtged., the right of 
possession of the goods at the time 
of such sale being rightfully in the 
mtgor., & the reversionary estate in 
pltf. as mtgee. — McLeod «. Mercer 
(1856), 6 C. P. 197.— CAN. 

PART IX. SECT. 1, SUB-SECT. 2.—H. 

sf. Executor .] — A mtgee. cannot sue 
the exor. of a deceased mtgor. who has 
neither intermeddled nor proved. — 
Adana c Realty, Ltd. v. Boland, 
11938] 3 D. L. R. 750.— CAN. 

PART IX. SECT. 2, SUB-SECT. 1. 
sd. Whether possession by lessee of 
mortgagor — Under lease made after 
mortgage .] — Re Shantz & Hallman, 
[19271 3 D. L. R. 658; 60 O. L. R. 
643 ; atfd. sub nom. Modern Realty 
Co. e. Shantz, [1928] 2 D. L. R. 705 ; 
11928] S. C. R. 213. — CAN. 

PART IX. SECT. 2, SUB-SECT. 2.- A. 

ol. Against lessee — Under Land 

Acts .] — Munqall v. Mann, Ex p. 
Mann (1928), 22 Q. J. P. R. 66.— AUS. 

PART IX. SECT. 4, SUB-SECT. 1. 
m. No liability to pay taxes .] — A 
mtgee. who hoe never been in posses- 


sion of tho land or in receipt of any 
income therefrom is not, In tho absence 
of an agreement therefor, under any 
obligation to the mtgor. to pay the 
taxes ; & tho fact that he has paid 

S art of them doos not bind him to pay 
iem all. — Battrum v. Noakes, [1931] 
2 W. W. R. 74 ; 3 D. L. R. 91 ; affg., 
[1931] 1 W. W. R. 213; 25 S. L. R. 
253.— CAN. 


PART IX. SECT, 7, SUB-SECT. 1.— A. 


1442 vi. .1 — A mtgee . ’h right to 

lease the mtged. land is subject, to the 
conditions sot out in sect. 125 of Land 
Titles Act, R. S. S., 1930, as amended 
by 1933, c. 19, s. 11. — Stewart v 
Sherstobitoff (No. 2), [1938] 3 

W. W. R. 61. --CAN. 


sf. Validity of lease — Non-compliance 
with Land Titles Act, Ti. S. 8., 1920 
(c. 67), 8. 108).] — Massey-Harris Co. 
v . Manley, [1927] 1 D. L. R. 464 ; 
T1927] 1 w. W. R. 35 ; 21 Sask. L. R. 
256.— CAN. 


PART IX. SECT. 14. 
sh. Right to indemnity — Mortgage 
of shares.] — Masters v. McLellan 
(1889), (1825-97), N. B. Dig. 316.— 

Can. 


PART X. SECT. 2, SUB-SECT. 2. 
1603 i. One mortgage by sole mort- 
gagor — Other jointly with partner, j — 
J. & T.» who were partners, made a 
mtge. to pltf. upon partnership land, 
parcel B., & J. alone, at a later date, 
made a mtge. to pltf., upon a different 
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parcel of hind, A. J. beoume bkpt., & 
deft, was tho authorised trustee of his 
estate. T. afterwards conveyed bis 
undivided half interest in pareol B. to 
deft, as authorised trustee of the estate 
of J. : — Held : pltf. was not entitled 
to consolidation. & either mtge. might 
be redeemed without redeeming the 
other. — W atkins v. Adamson, 1929] 
1 D. L. Ii. 572 ; 63 0. L. K. 315.— 
CAN. 

PART X. SECT. 2, SUB-SECT. 3. 

si. Charge on some lands- -Mortgage 
on others .]— A mtgee. holding a charge 
on some lands Ac a mtge. on olhers 
cannot consolidate.- — C redit FoncIeu 
Franco-Can alien v. Walker, [1938] 
3 D. L. R. 762 ; 8 F. L. J. ((Jan.) 85.— 
CAN. 

PART XII. SECT. 1, SUB-SECT. 2.— A. 

1838 iv. .] — A person who pays 

off a first mtgo. on proporty & accepts 
a new mtge. on the property & a dis- 
charge of tho old first mtge. is entitled 
to rank as first mtgee. upon tho 
property, although there is a mtge. 
subsequent to the original mtge. but 
prior to his mtge. registered upon the 
property. — G ordon v. Snklorove, 
[1932] O. R. 253 ; 2 D. L. R. 300.— 
CAN. 

PART XII. SECT. 1, SUB-SECT. 3. — A. 

1903 iv. .] — By a memo- 

randum of agreement, made in 1915, 
between C. & his aunt. M„ C. agreed to 
give M. “ during her life the exclusive 



Cases 1916a— 2188. English and Empire Digest Supplement, 


actual or constructive notice, relating to the 
money secured by mtges. on the land. There 
is nothing in the sect, giving to a person who 
acquires an equitable interest in the mtge. 
debt last in point of time a better equity than 
that of a person whose equitable interest is 
earlier in point of time. — Beddoes v. Shaw, 
[1937] Oh. 81 ; [1936] 2 All E. E. 1108 ; 106 
L. J. Ch. 4 ; 155 L. T. 348 ; 80 Sol. Jo. 
594. 

1977* Add. Annotation : — Retd. Abigail v. Lapin, 
[1934] A. C. 491. 

1989. Add. Annotations: — Refd. Be Murphy’s 
Estate, Morton v . Marchanton (1930), 74 
Sol. Jo. 321 ; Parker t?. Judkin, [1931] 1 Oh. 
476. 

2018. Add. Annotation : — Consd. Clayton v. 

Clayton, [1930] 2 Ch. 12. 

2017. Add. Annotation : — Refd, Abigail v. Lapin, 
[1934] A. C. 491. 

2019a. .] — Manchester & County Bank, 

Ltd. v. Monk (1929), 73 Sol. Jo. 465. 


2086. Add. Annotation : — Generally, Refd. Blay 
v. Pollard & Morris, [1930] 1 K. B. 628. 
2038. Add. Annotation: — Consd. Republics* de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 
2041. Add. Annotation : — As to (1) Refd. Be 
Leighton’s Conveyance, Be Land Registra- 
tion Act, 1926, [1936] 1 All E. R. 667. 

2044. Add. Annotation : — Apld. Manchester & 
County Bank v. Monk (1929), 73 Sol. Jo. 466. 

2181. Add. Annotation : — Dlstd. Tsang Chuen v. 

Li Po Kwai, [1932] A. 0. 715. 

2186. Add. Annotation : — Refd. Parker v. Judkin, 
[1931] 1 Ch. 475. 

2145. Add. Annotation : — Refd. Abigail v. Lapin, 
[1934] A. C. 491. 

2149. Add. Annotation Refd. Abigail v. Lapin, 
[1934] A. C. 491. 

2150. Add. Annotations : — Consd. Tsang Chuen v. 
Li Po Kwai, [1932] A. C. 715 ; Abigail v. 
Lapin, [1934] A. C. 491. 

2168* Add. Annotation : — Consd. Abigail v. Lapin, 
,« [1934] A. C. 491. 


use of the drawing-room & bedroom 
over sa'me, with fuel & suitable support 
& maintenance," in a certain dwelling- 
house, " tree of charge, the considera- 
tion for same being natural love & 
affection & services rendered ” by M. 
to 0. ; & C. thereby agreed with M. 
" to execute a deed whenever colled 
upon to carry out & give effect to the 
foregoing contract." No deed was 
ever exocutod pursuant to the said 
agreement. The agreement was not 
registered in the Registry of Deeds. 
M. went Into exclusive occupation of 
the two rooms, & so ooutinued, & was 
supplied with fuel & maintenance. 
The rest of the house was in the occupa- 
tion of C., who held the premises under 
a fee-farm grant. In 1921 C. de- 
posited the title deeds of the premises 
with a bank by way of equitable mtge. 
to secure the payment of present & 
future advances. In 1927, C. being 
indebted to the bank for a large sum, 
the bank Issued a summary summons 
to enforce the mtge. against C. M. 
claimed to be entitled under tho agree- 
ment to an equitable life Interest in the 
two rooms. & also to a chare© on the 
whole of the premises in her favour for 
fuel & suitable support & maintenance 
during her life, & that the bank’s 
equitable mtge. was puisne to her life 
Interest & charge. She stated in an 
affidavit that on the faith of the agree- 
ment, & on the security of the rights 
thereby conferred on her, she had 
from time to time made advances to 
C. of sums amounting to £262. The 
manager of the bank stated in au 
affidavit that at the date of the deposit 
the bank had no knowledge of any 
claim by M. against the premises : — 
Held : M. was entitled to an equitable 
life estate in the two rooms, which 
interest was not subject to the bank’s 
equitable mtge. M. was not entitled 
to a charge upon the premises for fuel 
& support ft maintenance. — National 
Bank e. Keegan, 11981] I. R. 344, — 
IR. 

m L Charge on land — Whether priority 
qiven over registered assignment — Deal- 
ing only with estate which assignor 
then Aad.] — Canadian Port Huron 
Co. v . Burnett (1907), 17 Man. L. R. 
65. — CAN. 


PART XII. SECT. 1, SUB-SECT. 4.— 0. 

f (p. 458) i, .] — Thomson t>. 

Harri^n^ U»2J^S D. L. R. 696 ; 60 

f (P. 468) U. — CARROLL V. 

Rogers (1900), 2 N. B Eg. Rep. 169 ; 
21 a L. T. 96*—- CAN* 


f (p. 458) ill. .]— The Registry Act 

oannot be used to perpetrate a fraud. 
& therefore registration cannot he relied 
upon as notice when the person regis- 
tering knows the mtgor. to be a 
fictitious person. — McLaughlin v. 
Cuff (1932), 6 M. P. R .72.— CAN. 

o (p. 458) i. .]— 

Schatz v. Steinhauer, [1930] 2 

D. L. R. 998.— CAN. 

o <p. 458) II. What amounts to 

caveating interest.] — By an agreement 
one C., the owner of certain laud, agreed 
to ** allow ” resp. an equal third share 
of the " net profits ” which C. might 
make on the resale of this land, The 
land was sold at a considerable profit. 
On the completion of the purchase, a 
mtge. was given by the purchasers to 
applt. for £1,800, which purported to 
be a loan by applt., but, In fact, part 
of this amount was the balance of the 
purchase-money which applt. was to 
hold In trust for C., subject to a charge 
for money advanced. Resp. entered 
a caveat against dealings with the 
mtge, : — Held : applt. had, at most, 
a claim against O. under his contract 
to an account, & for payment of any 
moneys found due thereon, &, accord- 
ingly, had no caveating interest. — 
Shepherd v. Houston, [19271 S. A. 
S. R. 144.— AUS. 

o (p. 458) III. Failure to lodge — 

Loss of priority.] — Reaps., who were 
registered under Real Property Act, 
1900, of New South Wales, a a pro- 
prietors of lands, transferred them to 
the nominee of a creditor by transfers 
expressed to be made in consideration 
of money payments, & banded the 
certificates of title to the transferee, 
who caused the transfers to be 
registered ft indorsed upon the certi- 
ficates. The transfers, though absolute 
In form, were made merely as security 
for the debt, but resps, lodged no 
caveat. Subsequently the transferee 
rntged. the land to applt. to secure a 
loan then made. Applt. bad no notion 
that the resps. had any equitable 
interest, but had not Marched the 
register. The mtge. to him was not 
registered : — Held : reaps.* equity 

should be postponed to that of applt., 
because resps. had armed their trans- 
feree with power to deal with the lands 
as owner ; applt. ’s failure to search the 
register did not affect the case, because 
his priori i y did not arise from any 
representation to him by reaps., ft 
because they had lodged no caveat. 
Further, it was to he Interred that 
reaps, had authorised their transferee 
to raise money upon the lands, ft 


accordingly the case was one of an 
agent exceeding his authority but 
acting within its apparent indicia. — 
Abigail v. Lapin, [1934] A. O. 491 ; 
103 L. J. P. C. 105 ; 151 L. T. 429, 
P. C.— AUS. 

sx. Effect of omission frofn memorial 
of addition of witness.] — Held : under 
9 Viot. c. 34, registry in accordance 
with the Act was Imperative ; & a deed 
registered upon a memorial in which 
the addition of the witness to the deed 
was omitted was, therefore, fraudu- 
lent & void as aguinBt a subsequent 
mtgee. — Robson v. Waddell (1865), 
24 U. O. R. 574.— CAN. 

sy. Postponement of mortgage — Power 
of registrar to register.] — Be Windoveb 
& Great West Life Assurance Co. 
(Alta.), [1927] 3 D. L. R. 829 ; [1927] 
2. W. W. R. 414.— CAN. 

■z. Right to registration — Duplicate 
certificate in hands of mortgagor. ] — 
Be Toth & Case J.I. Threshing 
Machine Co. (1910), 14 W. L. R. 704 ; 
3 Sask. L. R. 270.— CAN, 


sb. Notice to solicitor.] — A client is 
not a “ person claiming . . . without 
notice ” within Nova Scotia Registry 
Act, R. S. N. S., 1923, s. 18, if his solr. 
has express notice of an outstanding 
mtge. — Cross v. Dares, [19331 2 

D. L. R. 97 ; 6 M. P. R. 215.— CAN. 


■d. Failure to register — Priority of 
execution creditor .] — McDonald v. 
Royal Bank of Canada, [1933] 1 
D. L. R. 796 : revsd., [1933] 2 D. L. R. 
680; O. R. 418.— CAN. 


PART XII. SECT. 13. SUB-SECT. 1.— 
A. (a). 


1995 iii. 
v. Harvey (1913), 

5 W. W. R. 980 ; 

B. C. R. 645.— CAN. 


.1— Kirk 

. 26 W. L. R. 747 : 
15 D. L. R. 488 ; 18 


1996 iv. lOoLPITTS 

v. Sherwood (Alta.), (1927 1 8 D. L. R. 
7.— CAN. 


PART XU. SECT. 13, SUB-SECT. 3.— 
B. (b). 

2170 I. Mortgagee parting with deeds 
to mortgagor — Fathers to return — Laches 
of mortgagee.} — G., a customer, de- 
posited the tails deeds of Immovable 
property with deft, bank to secure an 
overdraft. Subsequently G. obtained 
possession of the title deeds on a mis- 
representation to deft, bank that he 
wanted them for Inspection by an 
intending purchaser, ft deposited the 
deeds with plfcf. bank to secure a loan ; 
— Beta : by the oonduot of deft, hank 
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2178. Add. Annotations : — Refd« Re King’s Settle- 
ment, King v. King, [1931] 2 Ch. 294 ; Tsang 
Chuen v. Li Po Kwai, [1932] A. C. 715 ; 
Abigail v. Lapin, [1934] A. C. 491. 


2175. Add. Annotation : — Reid. Abigail v. Lapin, 
[1934] A. 0. 491. 

2178. Add . Annotation : — Distd. Tsang Chuen v . 
Li Po Kwai, [1932] A. 0. 715. 


Part XIII. — Remedies of Mortgagee. 


2229. Add. Annotation : — Generally , Reid. Hunter 
v . Hunter, [1930] A. C. 222. 

2258. Add. Annotation : — Coned. Weld r. Petre 
(1928), 97 L. J. Ch. 399. 

2288. Add. Annotation : — Reid. Hunter v. Hunter. 
[1936] A. C. 222. 

2291a. Part ol mortgage debt due.] — There is 
nothing in Law of Property Act, 1925 (c. 20), 
s. 101, to prevent a mtgee. from exercising 
his power of sale when part only of the 
mtge. debt has become due, & where a mtge. 
debt is payable in instalments the right to 
enforce payment arises as each instalment 
becomes due. — Paynb v. Cardiff Rural 
District Council, [1932] 1 K. B. 241 ; 100 
L. J. K. B. 026 ; 145 L. T. 575 ; 95 J. P. 
173 ; 47 T. L. R. 532 ; 29 L. G. R. 507. 


2291b. Debt payable In Instalments.] — Payne v. 
Cardiff Rural District Council, No. 
2291a, ante. 

2299a. Personal representative ol transleree ol 
mortgagee.] — Saloway v. Strawbridgk 
(1855), 7 De G. M. & G. 694 ; 25 L. J. Ch. 
121 ; 1 Jur. N. S. 1194 ; 4 W. R. 34 ; 44 
E. R. 232, L. JJ. 

Annotations : — Comd. Ashton c. Wood (1867), 30 L. T. O. S. 
85. Reid. Re Rumney & Smith, [1897] 2 Oh. 361. 

2312a. .] — Property comprised in a mtge. was 

sold by the mtgee. by public auction, & at 
the sale the mtgee. ’s solr. became the pur- 
chaser : — Held : the purchase by the solr. 
was invalid, & must be set aside. — Lawrance 
v. Galsworthy (1867), 80 L. T. O. 8. 112 ; 
3 Jur. N. S. 1049. 

Annotation : — Reid. Nutt v. Easton (1899), 80 L. T. 363. 


pltf. bank had priority of charge over 
the mortgaged property. — Lloyds 
Bank v. Guzdar & Co (1929), I. L. R. 
66 Calc. 868.— IND. 

PART XII. SECT. 13, SUB-SECT. 4. 

sa. Priority of mortgage over lien of 
lender— Of advance in reduction of 
mortgage.] — Held : the lender oould not 
olaim priority for his advance. — 
Imperial Loan & Investment Co. v. 
O’Sullivan (1879), 8 P. R. 162.— CAN. 

•b. Of advance in payment of 

purchase money.] — Held: the lender 
oould not claim priority in respect of 
hie lien for unpaid purchase money. — 
Watson v. Dowser (1881), 28 Gr. 478. 
—CAN. 

■o. Prior mortgagee purchasing rights 
of puisne mortgagee .] — Fateh Ali v. 
Gehna (1927), I. L. R. 9 Lah. 88. - 

IND. 


PART XIII. SECT. 1. SUB-SECT. 1. 
2190 i. Application of rule — Fore- 
closure — Proceedings on bond.] — Re 
Chandler’s Estate (1888), 17 N. S. R. 
(6 R. Sc G.) 78.— CAN. 

k 1. Action on covenant — Entry 

into possession .] — Great West Lite 
Assurance Co. v. Pollock (Alta.), 
T1929] 2 D. L. R. 408 : 1 W. W. R. 
742.— CAN. 


PART XIII. SECT. 1, SUB-SECT. 2. 

2210 I. Sale of collateral securities — 
Foreclosure for balance .] — Pltf., a first 
mtgee., sued McD., as mtgor., Sc deft, 
bank, as second mtgee., for an account 
of the amount due for principal & 
interest under pltf.’s mtge. &, In default 
of payment, for foreclosure. It held, 
as collateral to the mtge. debt, certain 
oo. shares owned by McD. Sc duly 
assigned. Haying obtained leave 
under the Mtgore.* « Purchasers* Relief 
Act, 1932, to proceed with the action, 
8c no appearance being entered by 
either deft.. It obtained a default 
Judgment against McD. & an order to 
take accounts of what was due to it 
under the mtge.. Sc also an order that 
on payment of the amount so found It 
should reoonver the mtged. property 
& deliver up the share certificates or 
in default (the event which happened) 
there should be forolosure. Alter the 
order nisi but before the final order for 


foreclosure was obtained the bank was 
permitted by pltf. to enter an appear- 
anoe. Thereupon the bank called 
upon pltf. to realise in its collateral & 
thus reduce the debt. This being 
refund v the bank moved to have the 
writ of summons & all subsequent 
proceedings set aside on the ground of 
misjoinder In that an action for re- 
covery of land was without leave Joined 
with another cause of action, viz., a 
claim for foreclosure of securities ; also 
that the order nisi be set aside & the 
bank be allowed to defend the action, 
slnoe the order nisi gave pltf. relief 
to which it was not entitled : — Held : 
the order nisi Sc personal judgment be 
set aside. — Okanagan Loan & Invest- 
ment Trust Co. v. McDonald & 
Royal Bank op Canada. [1935] 1 
W. W. R. 481 ; 2 D. L. R. 278 ; 49 
B. C. R. 468.— CAN. 


PART XIII. SECT. 2. SUB-SECT. 1.— 
B. (b) I. 

sd. Length of.] — Held : (1 )in enacting 
Property Law Amendment Act, 1927, 
the Legislature must bo presumed f > 
have intended the repeal of Mortgage 
Final Extension Act, 1924, s. 70; 
(2) until the mtgor. took some active 
step towards availing himself of the 
protection granted him he acquired 
no right which survived the repeal of 
the protecting Act, & the mtgee. was, 
therefore, entitled to exercise his 
power of sale without giving three 
months* notice of his intention to do so. 
— Mathibson v. Hall, [1929] N. Z. 
L. R. 333.— N.Z. 


so. Power of sale with notice on default 
—Notice to some persons entitled only — 
Effect on power of sale after three months 
without notice .] — The right of a mtgee. 
of land to sell under power of sale 
contained In the mtge. on three months* 
default without notice is not lost 
merely because the mtgee. under a 
power of sale with notice on immediate 
default contained in the mtge., gives 
notice of sale to some only or the 
persons; entitled to redeem. — O’Brien 
v. Midland Loan & Savings Co., 
(1934] O. R. 433 ; 8 D. L. R. 358 ; offd. t 
[1934] 4 D. L. R. 803.— CAN. 


PART XIII. SECT. 2. SUB-SECT. 1. — D. 

■s. Sale of two properties subject to 
mortgages — Bale by mortgagee of one 
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property on default by purchaser — 
Rights of purchaser of other property 
against mortgagor d!' defaulting pur- 
chaser ,] — Nokrih v Meadows (1882), 
7 A. R. 237.— CAN. 


PART XIII. SECT. 2, SUB-SECT. 8.— 
D. 

•f. Sale under Jjand Titles Act — 
Jurisdiction to stay jirnceedings. \ — 
Re Land Titles Act, Re Fielding & 
North op Scotland Mtge. Co., 
[1027] 3 D. L. R. 690 ; [1927] 2 

W. W. R. 423 ; 22 Alta. L. R. 675.— 
CAN. 

PART XIII. SECT. 2, SUB-SECT. 6. —A. 

k I. Order permitting purchase at price 
fixed by court — With leave to recover 
deficiency — Whether foreclosure. ] — Se- 
curity Trust Co., Ltd. t>. Sayre Sc 
Gilfoy, [1920] 3 W. W. R. 469.— 
CAN. 

k 11. .] — Canada Life 

Insurance Oo. v. MpHardy, [1922] 
3 W. W. R. 866 ; 09 D. L. R. 712.— 

CAN. 

PART XIII. SECT. 2, SUB-SECT. 6.— D. 

•o. Servant of mortgagee.] — Under a 
power of sale enabling a bank as 
mtgee. to sell certain land by private 
sale or public tender. It sold the laud 
by private sale to a servant in its 
employ for the amount owing to the 
bank on the mtge. for principal Sc 
interest, after unsuccessfully attempt- 
ing to sell by tender or otherwise. 
The sale to the servant was made in 

r d faith & not at an undervalue. 

was the servant’s duty to help 
generally In the administration of the 
bank’s business in the district where 
the land was situate, but he had no 
power to sell land, Sc all he oould do 
was to submit offers to tbe head office 
of the bank, which bod a separate 
sales department. The servant was 
the person who would have received 
tenders if any had been made, but ho 
would have transmitted them to the 
head office with such advice as he 
thought fit. In faet, no tender Sc 
no offer bad been received. Sc the 
servant had taken no active step In 
relation to the exercise of the bank’s 
power of sale : — Held : the sale to the 
servant was not wrongful. — Sewell v. 
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2333. Add . Annotation : — Refd. Payne v. Cardiff 
R. D. 0., [1932] 1 K. B. 241. 

2378a. Sale at undervalue.] — Waring v. 

London & Manchester Assurance Co., 
LTd., No. 2479a, post 

2381. Add. Annotation: — As to (1) Apld. Waring v. 
London & Manchester Assurance Co., [1935] 
Ch. 310. 

2425. Add. Annotation : — Consd. Refuge Assur- 
ance Co. v. Pearlberg, [1938] 3 All E. R. 231. 

2446a. Contract of sale rescinded.] — Where a 

mtgee., in exercise of his power of sale, had 
contracted to sell the mtged. property, but, 
on failure by the purchaser to carry out the 
contract, & before the property had become 
vested in the purchaser, had rescinded the 
contract pursuant to his powers thereunder 
& sold the mtged. property to another pur- 
chaser at a lower price than that agreed upon 
with the first purchaser : — Field : the mtgee. 
was not accountable to the mtgor. for the 
purchase price for which the property was 
agreed to be sold under the rescinded con- 
tract, & which he had never received. 

, A guarantee whereby A guaranteed the 
repayment by B of moneys advanced to B 
by C provided that it “ shall be a con- 
• firming guarantee & shall apply to the 
balance that is now or may at any time 
hereafter be owing ” to C by B on B’s current 
account with 0 for goods supplied & advances 
made by 0 : — Held : what was guaranteed 
was the repayment of every debit balance as 
■ it was constituted from time to time, during 
the continuance of the guarantee, by the 
excess of the total debits over the total 
credits. The question of limitation could 
only arise in regard to the time which had 
elapsed since the balance guaranteed & 
sued for had been constituted, & the number 
of years which had expired since any indivi- 
dual debit was incurred was immaterial. 
A’s liability was not therefore barred in 
respect of each advance made by C on the 
expiration of six years from the date of such 
advance. — Wright v. New Zealand Far- 
mers’ Co-operative Assocn. of Canter- 


bury, Ltd., [1939] A. C. 439 ; [1939] 2 All 
E. R. 701 ; 108 L. J. P. C. 80 ; 55 T. L. R. 
673 ; 83 Sol. Jo. 622, P. C. 

2479a. By oontraot of sale.] — The ct. will 

not grant to a mtgor. tendering the moneys 
due under the mtge. an injunction restraining 
the mtgee. from completing by conveyance 
a contract to sell the mtged. property in 
exercise of his power of sale unless it is proved 
that the mtgee. entered into the contract in 
bad faith. 

A co. entered as mtgee. into a contract for 
the sale of the mtged. property. The mtgor. 
had been given many opportunities to find the 
money due under the mtge. &, at his request 
& upon his undertaking to put the property 
up for sale by auction, the co. had refused a 
good offer to purchase. When the mtgor. 
aid put the property up for sale by auction, 
when the period within which he had under- 
taken to do so was past, no acceptable bid 
was received, &, after a long period during 
which he was to the co.’s knowledge negotiat- 
ing with a third party for a fresh loan on the 
security of the mtged. property, & during 
* which the co., in order to help him as much 
, as possible, had postponed selling, the co. 
ultimately contracted to sell the property for 
an amount less than that which it had refused 
at his request & upon his undertaking. On 
a motion by the mtgoL for an injunction to 
restrain comp^tion on the grounds that there 
was no sale until conveyance & that the con- 
tract had been entered into in bad faith at a 
gross undervalue, & for leave to redeem the 
property upon paying into ct., as he claimed 
to be able to do, the moneys due under the 
mtge. : — Held : (1) a mtgee. ’s exercise of his 
power under Law of Property Act, 1925 
(c. 20), s. 101 (1) (i), to sell the mtged. pro- 
erty by public auction or private contract is 
indin^ on the mtgor. before completion 
unless it is proved that he exercised it in bad 
faith ; (2) the fact that a contract for sale 
was entered into at an undervalue is not by 
itself enough to prove bad faith. — Waring v. 
London & Manchester Assurance Co., 
Ltd., [1935] Ch. 310 ; 104 L. J. Ch. 201 ; 152 
L. T. 390 ; 78 Sol. Jo. 860. 


Agricultural Bank of Western 
Australia (1931), 44 C. L. U. 104.— 

Al)S. 

PART XIII. SECT. 2, SUB-SECT. 6. ~A. 

2331 1. Position of mortgagee — Whether 
a trustee .) — A mtgee., in exercising his 
power of sale, must exorcise It in good 
faith. He has a right to look after 
himself first, but he is not at liberty 
to look after his own Interests alone. 
He must not wilfully & recklessly 
deal with the property in suoh a manner 
that the Interests of the mtgor. are 
Bacrifioed. Therefore, he is hound to 
take reasonable precautions in exorcis- 
ing the power, of sale to see that the 
advertisements of the sale are adequate, 
& that the property 1 b not sold at such 
a manifest undervalue as in itself to 
indicate disregard of the mtgor. *s In- 
terest. — Hartlky v . Humphris, 11928] 
S. It. Q. 83 ; affd., 2 A. L. J. 106.— AUS. 

PART XIII. SECT. 2, SUB-SECT. 8.— A. 

•g. Sale under second mortgage .] — 
Fleming v. McDouoall (1880), 8 
P. R. 200. — CAN. 

sh. flight of purchaser of part of 
mortgaged property to marshal — Against 
purchaser of other part subject to entire 


mortgage debt.) — Kamta Singh v. 
Chaturbiioj Singh (1929), I. L. R. 
8 Pat. 585.— IND. 

•j. Whether fee passes .) — Where 
mtgees. in fee in possession executed 
a deed purporting co " convey, assign, 
release & quit claim ” to the grantees, 
“ their heirs & assigns for ever.” all & 
singular the mortgaged land, habendum 
• 4 as & for ail the estate & interest ” 
of the grantors ” in & to the same ” : — 
Held : sufficient to pass the fee to the 
grantees. — B right v. MoMukray 
(1882), 1 O. R. 172.— CAN. 

PART XIII. SECT. 2, SUB-SECT. 8.— 

B. (a). 

q. Revsd., 7 A. R. 10. 

PART XIII. SECT. 2, SUB-SECT. 9. 

•k. Sale under second mortgage — 
] Purchaser's right to possession — Lease 
jrom first mortgagee to mortgagor .] — 
Land having been sold under a power 
of sale in a seoond mtge. : — Held : the 
mtgor. was estopped from setting up 
a lease from the first mtgee. as against 
a claim for possession by a transferee 
from the purchaser, even though at 
the time of securing the lease the equity 
of redemption was no longer in the 
mtgor. — Sewell v. Hnatiw & Hnatiw 
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(Man.), [19271 3 W. W. R. 577 ; revsd., 
11928] 1 D.L.R.570; 11928] 1 W.W.R. 
274; 37 Man. L. R. 247.— CAN. 


■1. Right of second mortgagee of part 
of mortgaged property — Where other 
portion already sold by mortgagor — To 
compel first mortgagee to proceed against 
that portion — <& have purchaser joined 
as party.) — Thanmul Sowcar v. 
NaTTU RAMADOS8 REDDIAR (1927), 
I. L. R. 51 Mad. 648 — IND. 


PART XIII. SECT. 2, SUB-SECT. 10. 

—A. 

im. No liability for x cages of persons 
working mortgaged lands.) — Mao- 
Pherson v. London Loan Assets, 
Ltd., [19311 2 D. L. R. 630 ; O. R. 
109 ; 12 C. B. R. 302.— CAN. 

sp. Title of mortgagor subject to 
covenant to maintain mother — lump 
sum payment on sale . }— P. E. I. Agri- 
cultural Mutual Fire Insurance 
C o. v . Cairns (1933), 5 M. P. R. 677.— 


PART XIII. SECT. 2, SUB-SECT. 10.— 
D. 

■a. Subrogation — Contribution.] — 
Boucher v, Smith (1862), 9 Gr. 247. — 
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2504. Add . Annotation : — Befd. Ideal Films v. 
Richards, [1927] 1 K. B. 374. 

2506. Add. Annotation : — Consd. Refuge Assur. 
ance Co. v. Pearlberg, [1938] 3 All E. R. 231. 

2508. Add. t Annotation : — As to (2) Refd. Refuge 
Assurance Co. v. Pearlberg, [1938] Ch. 572. 

2535. Add. Annotations : — As to (2) Refd. Re 
Wait, [1927] 1 Ch. 606 ; Re Gillott’s Settle- 
ment, Chattock v . Reid, [1934] Ch. 97. 

2578a. .] — Masters v . Crouch (1927). 63 

L. Jo. 667. 

2587a. Whether liable for rates.] — An action by a 
local authority to recover unpaid arrears of 
rates will not lie. The proper method of 
procedure in such a case is by an application 
for a distress warrant followed by distress. 
A local authority commenced proceedings in 
the county ct. for certain unpaid arrears of 
rates which they alleged to be due. The 
county ct. judge having held that on such a 
claim an action would lie, resp. appealed : — 
Held: (1) a rate not being a common law 
liability but the creature of statute, this 
method of procedure w f as wrong, & the only 
remedy available was that laid down by 
statute, namely distress ; (2) the non-pay- 
ment of rates by a receiver appointed by a 
mtgee. is not a breach of statutory duty 
under Law of Property Act, 1925 (c. 20), 
s. 109 (8) (i), for which the local authority is 
entitled to sue. — L iverpool Corpn. v. Hope, 
[1938] 1 K. B. 751 ; [1938] 1 All E. R. 492 ; 
107 L. J. K. B. 094 ; 158 L. T. 215 ; 102 J. P. 
205 ; 54 T. L. R. 425 ; 82 Sol. J-. 194 ; 36 
L. G. R. 183, C. A. 

2605. Add. Annotation: — As to (1) Apld. Man- 
chester & County Bank v. Monk (1929), 73 
Sol. Jo. 465. 

2611a. Appointment by mortgagee in possession.] — 

The power conferred on a mtgee. by Law of 
Property Act, 1925 (c. 20), s. 101 (1) (iii), 
when the mtge. money has become due, to 
appoint a receiver of the income of the 
mortgaged property or any part thereof, may 
be exercised after the mtgee. has gone into 
possession. — R efuge Assurance Co., Ltd. 
v. Pearlberg, [1938] Ch. 687 ; [1938] 3 

All E. R. 231 ; 107 L. J. Ch. 393 ; 159 L. T. 
453 ; 54 T. L. R. 950 ; 82 Sol. Jo. 544, C. A. 

2631. Add. Annotations : — Refd. Houghton v . 

Nothard, Lowe & Wills, [1927] 1 K. B. 246 ; 


Liggett (Liverpool) v. Barclays Bank (1927), 
137 L. T. 443. 

2645a. Sum not repayable until interest overdue — 
Subsequent repayment of interest.] — A bank 
lent money on mtge. to two joint borrowers, 
one, pltf., being surety for the other, deft., 
for the full amount lent. The borrowers, & 
pltf. as surety, covenanted jointly & severally 
to repay the loan on demand & interest 
meantime half-yearly. The mtge. gave to 
the bank power to sell & to appoint a receiver 
immediately at any time after demand for 
repayment, without notice to the borrowers ; 
& it provided that, as between the borrowers 
<fe their property & the surety & his, the 
former should be primarily liable under the 
mtge. without affecting the bank’s rights A 
remedies, A that the surety, although surety 
for the borrowers only as between himself A 
them, should, as between himself A the bank, 
be liable to the bank as a principal debtor 
under the mtge. The borrowers later agreed 
between themselves that the money should 
be deemed to have been lent in the pro- 
portion of one-half to each of them, A that 
each should be liable to repay his half A to 
pay the interest on it meanwhile, should bo 
able, under the mtge., to recover any 
payments made by him in respect of the 
other’s half A interest, A should be en- 
titled, despite anything in the mtge., to 
the same security for payments made by 
him in respect of the other’s half as the 
bank would have if that half were not 
aid ; A the agreement provided that neither 
orrower should be able to compel the other 
to repay his half for ton years from the date 
of the agreement so long as the interest 
owing thereon should be paid within thirty 
days of the same becoming due. Heft, 
failed to pay certain interest due from him 
within thirty days of its becoming due. The 
bank did not at any time demand repayment 
of the loan : — Held: on pltf.’s repaying his 
half of the loan, the ct. would order deft, to 
repay his half. — Tate v. Crewdson, [1938] 
Ch. 809; [1938| 3 All E. K. 43; 107 L. J. 
Ch. 328; 159 L. T. 512; 51 T. L. R. 857; 
82 Sol. Jo. 454. 

2665. Delete “ No. 2189, ante ” A add the fol- 
lowing : — 

A mtgee. concurred with the transferee 


PART XIII. SECT. 3, SUB-SECT. 1.— 

D. (a). 

so. Duly of owner of estate to account — 
From what date.] — The owner of an 
estate which is subject to an equitable 
mtge. or charge is not bound to account 
as a trustee from the date of the 
institution of proceedings by the 
owner of the incumbrance to raise the 
amount thereby secured, or from the 
date of the order for sale ; but from 
the date of tho appointment of a 
receiver. 

Deft., owner of an estate whioh was 
subject to certain charges, consented 
to an order being made ex parte by 
the judge referring to Chambers the 
account of receipts & outgoings which 
he had furnished to pltf. the chargeants. 
they having taken proceed lugs to 
raise the amount of the charges: — 
Held : deft, had not estopped himself 
from disputing his liability to account. 
— Butler v. Butler, £1025] I I. R. 
185.— IR. 

PART XIII. SECT. 3, SUB-SECT. I.— 

E. (d). 

2565 I. Receiver appointed .] — Brant- 


ford Corpn. r. Grand River Navkja- 
riuN Co. (I860). 8 <3r. 240.— CAN. 

PART XIII. SECT. 3, SUB-SECT. t — 
F. (a). 

sd. Service of order for attornment — 
Whether relationship of landlord & 
tenant created.] — Manufacturers Life 
Insurance Co. v. David Spencer, 
Ltd., [1933] ] W. W. 11. 3 J9; 40 

B. O. It. 451.— CAN. 

PART XIII. SECT. 3, SUB-SECT. 1.— 
F. (b). 

tf. Variation by receiver in mode of 
payment — Effect on mortoayee.]—- Inter- 
ference by a receiver in the mode of 
payment of rent by a tenant to the 
mtgor. held not to create a liability 
against the mtgee.— Westminster 
Mortoage Corpn. v Adair (1932), 47 
B. C. R. 1.— CAN. 

ak. Failure to pay — Right of receiver 
to possession.] — A receiver in an un- 
determined foreclosure action has not 
the same rights as a landlord under 
the Landlord & Tenant Act, R. S. B. U., 
1924, to obtain possession on account 
of the tenant's non-payment of occupa- 
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tlon rent fixed in Ho foreclosure 
action.— Coulson v. Gunn (1930), 50 
B. 0. R. 330.— CAN. 

PART XIII. SECT. 3, SUB-SECT. 1.— 

H. (a). 

2589 i. Interlocutory application .] — 
Eastern Trust Co. v. Nova Scotia 
Steel & Coal Co., [19271 1 D. L. It. 
421 ; 58 N. S. It. 123.— CAN. 

PART XIII. SECT. 4, SUB-SECT. 5. 

ak. Conditional sale contract .] — A 
receiver of the rents of a largo business 
block appointed under an order nisi 
in a mtgo. foreclosure action 6c 
authorised thereby to manage the host- 
ing & janitor services & make incidental 
repairs, installed, without leave, a 
mechanical stoker Sc a modern system 
of hot-water heating, In order to reduce 
heating expenses, 6c entered Into a 
conditional -sal© agreement to pay 
therefor. The mtgee, applied to have 
the receiver's actions approvod 
Held : the approval asked for should 
be given. — G eorgia Investment Co.. 
Ltd. v. Stratford Realty Co., Ltd & 
Nelson, 11931 11 W. W. R. C9U.—CAN. 
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of the equity of redemption in selling the 
property, & he allowed such transferee to 
receive the purchase-money : — Held : the 
mtgee. could not afterwards sue the mtgor. 
for the debt, & he was perpetually re- 
strained from doing so, & ordered to pay 
the costs of the smt. — P at/mtcr v. Hendries 


(No. 2) (1800), 28 Beav* 341 ; 54 B. R. 
397. 

2688, Add. Annotation ; — Retd, Humphery v. Wil- 
son (1929), 141 L, T. 469. 

2700a. Under Courts (Emergency Powers) Aet, 
1939 — Parties to application.] — Tomley v. 
Gower & McAdam, [1939] 4 All E. R. 480. 


PART XIII. SECT. 5, SUB-SECT. 2. 


d I. Mortgage for purchase- 

money , ] — Tully v. Brajdbury (1861), 
8 Or. 501.— CAN. 


d ii. .] — Assignee may sue on 

covenant for repayment, on joining 
mtgee. as co-pltf., debtor having no 
notice of assignment. — Pringle v. 
Hutson (1909), 19 O. L. R. 682. — CAN. 


PART XIII. SECT. 6, SUB-SECT. 3— A. 


2647 1. General rule — Assignee not 
liable .] — Power v. Nova Scotia Trust 
Co., 11928] 4 D. L. R. 570.— CAN. 


1 I. .] — The implied cove* 

nant under Land Titles Act, R. S. A., 
1922 (o. 133), s. 54, does not arise in 
the case of the transfer of only part of 
the mortgaged land . — Re Macdonald, 
[1925] 2 D. L. R. 748 ; [1925] 1 

W. W. R. 1031 ; 21 Alta. L. R. 66.— CAN. 


PART XIII. SECT. 5, SUB-SECT. 4. 

•m. Effect of consent to variation of 
principal sum.] — Mortleman v. Pub- 
lic Trustee, {1927} N. Z. L. R. 642.— 
N.Z., 

■n. Mortgage for purchase -money— 
Vendor accepting from purchase* 
transfer of other land subject to incum- 
brances — Right of vendor to add amount 
of incumbrances to claim under mort- 
gage .) — Maulson v . Moore (1860), 8 
Or. 448.— CAN. 

«o. Mortgage to managing director of 
company assigned to company — Right 
of mortgagor to set off against amount 
due — claim against managing director 
tor services rendered . } — Northard & 
Lowe Co. t>. Durno, [19271 2 D. L. R. 
892 ; 59 N. S. R. 310.— CAN. 


PART XIII. SECT. 5, SUB-SECT. 6.— 

B. (a). 

2664 v. .] — McCuaig v. Barber 

(1898). 29 S. C. R. 126.— CAN. 

2664 vl. .] — Where after a final 

order of foreclosure the mtgee. sues the 
mtgor. on his covenant, the mtgee. 
must be in the position, if redemption 
is sought, to restore the mortgaged 
property intaot. — Colonial Invest- 
ment & Loan Co. v. Martin (Man.). 
[19271 3 D. L. R. 360 ; [19271 2 

W. W. R. 94 ; ajffd., 119281 3 D. L. R. 
784 ; [ 1 928 J S. C. R. 440— CAN. 

2664 vii. ,) — Pltf., mtgee., being 

the transferee of the title under a t&x- 
eale, was held entitled to recover in 
an action upon the covenant In the 
mtge. deed, notwithstanding be had 

{ mt It out of his power to transfer the 
and to defts. in case they paid the 
mtge. moneys. — Servais v. Shear, 
[1929] 2 D. L. R. 633 ; 63 O. L. R. 
881 : rrvsg., fl9B81 1 D. L. R. 649; 61 
O. L. R. 490.— CAN. 


sd. Deterioration of properly — No 
defence to action on covenant .) — 
A oovenant between a mtgor. & mtgee. 
which relates chiefly to articles, matters 
& things (which words indicate movable 
chattels) & provides that such things 
shall (In addition to other fixtures on 
the land) become a part of the realty 
1s not a covebant running with the 
land. — Saskatchewan Farm Loan 
Board v. Morgan, (1932} 2W.W.R, 
676.— CAN. 


PART XIII. SECT. 6, SUB-SECT. 6.-U 

1 1. Right of mortgagor to repay 

debt dt redeem.}— Even after fore- 
closure under Land Titles Act, the 
mtgee. may sue upon the oovenant for 
the payment of the mtge. moneys. 


though, if he does, the mtgor., on pay- 
ment of the debt is entitled to redeem 
his property. — Douglas v. The 
Mutual Life Assurance Co., [1918] 3 
W. W. R. 529 ; sub nom: Mutual Life 
v. Douglas, 44 D. L. R. 115. — CAN. 


s i. ,] — With respect to the 

argument that Royal Bank of Canada 
v. McLeod, [1919] 3 W. W. R. 544, 
decides that where a mtgee. after 
acquiring the equity of redemption, by 
foreclosure or otherwise, so deals with 
the mortgaged property as to put it 
beyond his power to restore it the debt 
is extinguished : — Held : it so decides 
that such is the case only where the 
uniting of the two estates in the 
mtgee.’s person makes him the absolute 
owner. If a mtgor. gives a quit- 
claim deed to the mtgee., not in settle- 
ment of the mtge. ddbt nor in order to 
place the mtgee. in the same position 
as if he had obtained a final decree of 
foreclosure, but in order to make it 
easier for the mtgee. to exercise the 
power of sale contained in the mtge., 
said case has no application. — Cates 
Co., Ltd. v. Bank of Montreal, 
[1937] 3 W. W. R. 87; 7 F. L. J. 
(Can.) 100 ; ajfd., [1938] 1 W. W. R. 
449 ; 2 D. L. R. 65.— CAN, 


PART XIII. SECT. 5, SUB-SECT. 6.— E. 

m i. To purchaser from, mort- 

gagor. ] — In an action by a mtgee. 
against a mtgor. on his oovenant to 
pay, the mtgor. pleaded that he had 
been released by an extension of time 
given without his consent to a pur- 
chaser of the land from him : — Held : 
Judgment must be given for pltf. — 
Alloway & Champion, Ltd. v. 
Stephknbon, [1927] 3 D. L. R. 220 ; 

’. W. R. 337 ; 36 Man. L. R. 

■o. Mortgage containing receipt clause 
but no covenant for repayment .] — A 
mtge., which contains an acknowledg- 
ment of receipt of the money, but no 
oovenant for repayment, does not of 
itself afford conclusive evidence of. a 
debt, so that the mtgee., or his assigns, 
can maintain an action for its recovery. 
— London Loan Co. v. Smyth (1882), 
82 C. P. 530.— CAN. 

sp. Money advanced for illegal pur- 

S oae.]— Wilkinson v. Harwood & 
OOPER, [19311 S. O. R. 141; [1931 J 
2 D. L. R. 479.— CAN. 


[1927] 2 W 
830.— CAN 


sq. Variation of mortgage — By 
assignee of mortgagor — Mortgagor con- 
senting provided liability not increased.) 
— Public Trustee v. Mortleman, 
[1928] N. Z. L. R. 337.— N.Z. 


•t. Grant of option to purchase to 
tenant .) — The fact that for some time 
between the obtaining of a final order 
for foreclosure of a mtge. & an action 
to recover the amount of the mtge. 
debt the mtgee. might have been 
bound to convey the promisee to a 
tenant to whom he had given an option 
to purchase, had the conditions of the 
option agreement been fulfilled, does 
not prevent him recovering said debt 
where said agreement has fallen 
through. — Saskatchewan General 
Trubtb Corpn., Ltd. v. McCarthy, 
[19321 SW.W.k 592.— CAN. 


PART XIII. SECT. 6, SUB-SECT. 6. 

•v. Action against sureties — Parties.) 
— The action herein waa on a bond by 
which deft, became a surety for the 
repayment of the amount due under a 
mtge. given by the Y.M.C.A, of 
Calgary on its leasehold interest in 


land owned by the O.P.R. Co. The 

C. P.R. Co. had joined In the mtge. 
“ for the purpose of securing the 
repayment of the said loan ” but upon 
the expressed condition that it should 
incur no personal liability with respect 
to the repayment : — Held : deft, nad 
the right to compel pltf. to add both 
the said Y.M.C.A. & the O.P.R. Oo. 
as defts. — Holland -Canada Mort- 
gage Oo., Ltd. v. Hutchings, [19341 
2 W. W. R. 137.— CAN. 

PART XIII. SECT. 6. 

2687 i. Varied. 39 U. a R. 280. 

PART XIIL SECT. 7, SUB-SECT. 2.— 
A. (a). 

sx. Application for sale after order 
nisi — Mortgage to secure barrister's fees 
— Objection that fees not taxed.) — Whore 
the period fixed by an order nisi for 
the redemption of a mtge. given to a 
barrister & solr. to cover his fees has 
expired & an application is made in 
pursuance of the order for the sale of 
the mortgaged property, it is then too 
late to raise the objection that the 
agreement fixing the amount for which 
the mtge. was given had not been 
examined & allowed by a taxing officer 
as required by r. 748. — Maokie v. 
Ivanchuk, [19301 2 W. W. R. 43 ; 4 

D. L. R. 76 ; 24 Alta. L. R. 635.— CAN. 

PART XIII. SECT. 7, SUB-SECT. 2.— 
A. (dj. 

■r. Duty of mortgagor — To set to 
parcelling out of land directed to be sold. ] 
— Beaty v. Radenhurat (1871), 3 
Ch. Cb. 344— CAN. 

■t. Postponement of sale— Fresh ad- 
vertisement unnecessary — Note of post- 
ponement at foot of old advertisement 
sufficient .) — Thompson v. Milliken 
(1868), 15 Gr. 197.— CAN. 

■u. Conveyance — Parties — Wife join- 
ing in execution of incumbrance .] — 
Moore v. Shinnebs (1868), 1 Oh. Ch. 
59.— CAN. 


PART XIII SECT. 7, SUB-SECT. 2.— 
B. (a). 

f i. .]— De Coteau V. 

Phillips (No. 2), [1930] 3 W. W. R. 
615.— CAN. 

•v. Mortgagee executor de son tort — 
Sufficient assets of deceased mortgagor — 
No right to foreclose .) — Kenny v. Kenny* 
(1825-1897), N. B. Dig. 311.— CAN. 

•w. Breach of covenant to pay taxes — 
Defence .) — In an action for foreclosure 
of a mtge. on the ground that the 
intgor. had defaulted in performing 
his covenant to pay taxes, it was shown 
that deft, was paying the arrears of 
taxes by instalments under an arrange^ 
ment satisfactory to the city to which 
the taxes were payable, & It was held 
that he was, therefore, entitled to 
relief from the consequences of his 
default, & that the action should be 
dismissed, subject to the right of the 
pltf. to apply forthwith for judgment 
should deft, default la the performance 
of the order made herein for the pay- 
ment of oosts & for the continuance of 
the instalments on the taxes, — 
Tillet e. Carlson & Britton, [19321 
1W.W.R. 463 ; 45 B. O. R. 52.— CAN, 

sx, .] — The right of pltf., a 

mtgee., to bring an action for fore- 
closure because of default under the 
covenant to pay taxes held to arise 
forthwith on the default whether or 
not he had paid the taxes himself, his 
right of action ft to judgment being 


VoL XXXV, — Mortgage. Cases 2767— 2997a. 


2757. After this case add “ Sec, also, Limitation 
op Actions, No. 1369a, ante 

2761. Add. Annotation : — Consd. Knightsbridge 
Estates Trust, Ltd. v. Byrne, [1939] Ch. 441. 

2777a. .] — After decree in a suit by a second 

mtgee., to redeem the first & foreclose the 
subsequent mtgees. one of the subsequent 
mtgees. assigned his interest in the premises to 
A. A. then filed a bill against all the parties 
to the former suit, praying to be entitled to 
the benefit of that suit, & to redeem the 
mtgees. who were prior to himself, & to fore- 
close the others. The bill was dismissed as 
against all defts, except the assignor : & A. 
was declared to be entitled to stand in his 
place, & to use his name in the further pro- 
secution of the first suit. — Booth v. Gres- 
wicke (1837), 8 Sim. 352 ; 59 E. R. 139. 

2779. Add. Annotation : — Distd. Parker t\ Jackson, 
[1936] 2 All E. R. 281. 

2804. Add. Annotation : — Refd. Daponte v. Schu- 
bert, [1939] 3 All E. R. 495. 

2805. Add. Annotation : — Consd. Daponte v. Schu- 
bert, [1939] 3 All E. R. 495 

2806. Add. Annotation : — Consd. Daponte v. Schu- 
bert, [1939] 3 All E. R. 495. 

2807. Add. Annotation : — Refd. Daponte v. Schu- 
bert, [1939] 3 All E. R. 495. 

2808. Add Annotation : — Consd. Daponte v. Schu- 
bert, [1939J 3 All E. R. 495. 

2876. Add. Annotation : — Consd. Weld i\ Petre 
(1928), 97 L. J. Oh. 399. 

2890. Add. Annotation : — Refd. Purnell v. Roche, 
[1927] 2 Ch. 142. 

897a. .] — As a general rule, all persons 

beneficially interested in an equity of 
redemption ought to be made parties to a 


foreclosure suit. — Cropper v . Mellersh 
(1855), 3 Eq. Rep. 492 ; 24 L. J. Oh. 430 5 
24 L. T. O. S. 207 ; 1 Jur. N. S. 299 ; 3 
W. R. 202. 

Annotation : — N.F. Wilkins v. Reeves (1855), 3 Eq. Rep. 494. 

2897b. .] — A suit was instituted by a 

mtgee. against the trustee for sale of the 
property & exor. of the mtgor. for a fore- 
closure : — Held : the persons beneficially 
interested in the equity of redemption were 
not necessary parties to the suit. — Wilkins 
v. Reeves (1856), 3 Eq. Rep. 494 ; 24 L. T. 
O. S. 337 ; 3 W. R. 305. 

2928a. .] — A surviving trustee & extrix., 

who was also tenant for life of mortgaged 
property, was made sole deft, to a bill for fore- 
closure or sale *. — Held : the parties interested 
in remainder were sufficiently represented. — 
Marriott v . Kirkham (1802), 3 Gift. 630 ; 
31 L. J. Ch. 312 ; 0 L. T. 17 ; 8 Jur. N. 8. 
379 ; 10 W. R. 340 ; 00 E. R. 621. 

2940. Add. Annotation : — Refd. Hodgson v . Salt, 
[1936] 1 AU E. R. 95. 

2943a. .] — Where a foreclosure suit was 

instituted before 15 & 16 Viet. c. 80, & stood 
over, in order that the cestui# que trust under 
the mtgor.’s will might be made parties : — 
Held : after the Act came into operation, 
the suit might proceed in their absence, the 
trustees & exors. of the mtgor. representing 
them sufficiently. — S ale v. Kitbon (1853), 3 
Do. G. M. & G. 119 ; 22 L. J. Oh. 344 ; 20 
L. T. O. S. 320; 17 Jur. 1/0; 43 E. R. 
47. 

2991. Add. Annotation: — Refd. Friern Barnet 
U. C. v. Adams, [1927] 2 Ch. 25. 

2997a. Application for foreclosure of registered 
charge — Should not ask for rectification of 
register.] — Practice Note, [1932] W. N. 6 ; 
173 L. T. Jo. 40. 


subject, of course, to Mtgors.’ & Pur- 
chasers' Relief Act & to the ct.’s power 
to relieve against forfeiture. — Tatroff 
v. Ray, [19341 3 W. W. R. 493 ; 40 
B. O. 11 . 24 : on appeal , [1935] 3 W. W. 
R. 41.— CAh. 

sz. >] — A mtgor. having de- 
faulted with respect to the payment of 
taxes, the mtgee. paid the taxes & 
brought suit for foreclosure. The 
taxes so paid were for three years, & it 
appeared that a receiver, if appointed, 
would not be able to pay out of tho 
rents & profits anything on account of 
said taxes until there was some sub- 
stantial increase in tho net receipts 
from the premises : — Held : a fore- 
closure order should be granted ; but tho 
redemption period should be twolve 
months, instead of the usual six months. 
— Canada Life Assurance Co. v. 
Coughlan, [1935] 3 W. W. R. 38 ; 50 
B. C. R. 194.— CAN. 

PART XIII. SECT. 7, SUB-SECT. 2.— E. 

2869 1. Mortgagees by deposit — 

Deposit of debentures .] — Debentures 
secured by a trust deed were issued by 
deft. 00 . under an arrangement with 
pltf. that the proceeds expected there- 
from should be used in paying off the 
debt owing from the 00 . to him & in 
continuing deft. *8 business. The trust 
deed provided that the debentures, 
after execution thereof by the directors, 
should be delivered to the trustee & 
certified to by him from time to time 
as required by resolution of the 
directors. & should be returned to 
them or delivered to their order. It 
being found impossible to sell any of 
the debentures, deft.'* managing 


J.8. 


director, at the request of pltf., in- 
structed the trustee to deposit the 
debentures with pltf. as collateral 
security for said indebtedness & to 
secure further advances. Thereafter 
advances were made by pltf. & the 
business continued for a year : — Held : 
pltf. was entitled to enforce his security 
by requiring the trustee to enforce the 
trust deed in the usual manner. — 
Anderson v. McNair Lumber & 
Shingle Co., Ltd., [1929 J 2 D. L. R. 
209 ; 1 W. W. R. 480 ; 40 B. C. R. 
460.— CAN. 

sy. Claim of judgment creditor to be 
added — After order nisi. J — Radkr- 
MAOHER V. RADKRMAOHER, [1934] 1 
W. W. R. 705.— CAN. 


PART XIII. SECT. 7, SUB-SECT. 4.— 
D. (b). 

•w. Widow of intestate mortgagor — 
Application for uridow to represent 
estate.) — Held: an application under 
K. B. Rule 205 should be refused, 
since Surrogate Cts. Act made ample 
provision for the requirements of the 
mtgee. — Re Great West Life Assur- 
ance Co., Re Christie Estate (Man.), 
[1927] 3W.W.R. 302.— CAN. 

PART XIII. SECT. 7, SUB-SECT. 4.— E. 

m i. Death after commencement 

of action .] — Netherlands Invest- 
ment Co. e. Trusts & Guarantee Co., 
[1929] 1 D. L. R. 463 ; 1 W. W. R. 62 ; 
23 Alta. L. R. 631.— CAN. 


PART XIIL SECT. 7, SUB-SECT. 4.— H. 


2945 iv. .1 — Kaulbaoh v. 

AYLOB (1880), It, E. D. 400. — CAN. 
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PART XIII. SECT. 7, SUB-SECT. 4. 

—J. (I). 

m 1 .] — T. M. Ball Lumber 

Co., Ltd. u. Bunting, [19331 1 W. W. 
R. 57 ; revsd., [1933] 3 W. W. R. 214.— 
CAN. 

PART XIII. SECT. 7, SUB-SECT. 5— 

D. 

sk. Transfer of proceedings. ] — Sect. 
36 (3) of King’s Bench Act, R. S. S.. 
1930, does not prevent the making of 
an order for the transfer of a mtge. 
foreclosure action from the Judicial 
district wherein the laud is situated 
& wherein the action was begun to 
another judicial district, when deft, 
has given his solr. his written instruc- 
tions to consent to such an order 8c his 
solr. bus so consented. — Canada Life 
Assurance Co. v. MaoMurohy, [1930] 
2 W. W. R. 421.— CAN. 


PART XIIL SECT. 7, SUB-SECT. 6.— 

F. (o). 

1 1. J — The clause added to 

sect. 113 of Land Titles Act, R. 3. S., 
1930. by 1933, c. 19, s. 8, which 
provides that in a foreclosure action 
the ct. '* may authorise the mtgee. 
to enter into possession of the lands 
...” docs not entitle pltf. as a matter 
of course to an order for possession 
prior to the final foreclosure order, 
but In view of the law prior to 1933, 
should be rood as leaving it to the 
ct. to refuse such an order at that 
stage of the action, even where the 
mtge. contains a covenant that on 
default the mtgee. shall have quiet 
possession. — Devlin v. Wilson, [1936J 
1 W. W. R. 705.— CAN. 
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8081a. As to loss ot title deeds.] — The title 

deeds being stolen from a mtgee., the account 
directed with an inquiry. — Stokoe v. Robson 
(1814), 3 Ves. & B. 51 ; 35 E. R. 398. 

8104a. .] — Re Hbqinbotham ; Peirce 

v. Harrison (1935), 180 L. T. Jo. 455. 

3122. Add. Annotation : — Retd. Re Wells, Swin- 
bume-Hanham v. Howard (1932), 48 T. L. R. 
617. 

8140a. .] — A District Council having 

advanced the sum of 2200,000 upon the 
security of freehold houses, the mtgor. became 
bkpt. The council put in a proof for their 
debts, valuing their security at £160,000, with- 
out obtaining a professional valuation. The 
council also issued a foreclosure summons 
against the mtgor., again valuing their 
security at £160,000, & a foreclosure order 
niai was made according to the form in 
Seton’s Judgments & Orders, 7th ed., 
vol. iii., p. 1892, which has been in use in such 
cases for many years. The order contained 
a declaration that pltfs. were entitled to hold 
the'mtged. property as security for £160,000 
& interest thereon. The council subsequently 
obtained a professional valuation of the 
mtged. property at £200,000, & they moved 
in bkpcy. to amend the valuation in their 


proof. The judge in bkpcy. held that he 
could not consider the application as long as 
the valuation of £160,000 in the foreclosure 
order stood. The council then moved in the 
Ch. Div. for leave to amend the foreclosure 
order by increasing the valuation to £200,000 : 
— Held: the foreclosure order as it stood 
prevented the council from exercising the right 
they had in bkpcy. to apply to amend their 

E roof, & notwithstanding the long period 
etween the date of that order & the date of 
the application & the long period during which 
the form of order had been used, it was right 
to discharge the order & make a fresh order 
with a declaration that pltfs. were entitled 
to hold the mtged. properties for the re- 
spective amounts of principal & interest due 
to them upon the security of the mtges. — 
Hayes & H Arlington Urban District 
Council v. Williams Trustee, [1936] Ch. 
315; 105 L. J. Ch. 312; 154 L. T. 695 ; 80 
Sol. Jo. 91 ; [1936] B. & 0. R. 87. 

3155a. Property vested In mortgage.] — By a 

foreclosure decree on an equitable mtge., the 
' mtgor. was declared a trustee, & an order was 
made vesting the estate in the mtgee. — 
Lechmere v. Clamp (No. 2) (1861), 30 Beav. 
218 ; 30 L. J. Ch. 651 ; 9 W. R. 860 ; 54 
E. R. 872. 


PART XIII. SECT. 7, SUB-SECT. 5.— L. 

p i. After order nisi — Time for 

redemption.) — Radermacher v. Rader- 
MAOHKR (NO. 2), [1935] 1 W. W. R. 
29. — CAN. 

•so. Decree nisi by default — Setting aside 
— Amount excessive.] — In on action to 
foreclose a mtge. defts. did not enter 
an appearance & on an ex parte 
application a decree nisi was made & 
entered for an amount which was 
strictly in accordance with the amount 
claimed in the statement of claim ; there 
was nothing in the pleadings to indioate 
that said amount was too large. & 
there was no irregularity in the pro- 
ceedings. Defts., who alleged that it 
had since been discovered that the 
judgment had been entered for too 
muoh interest, oontended that it should 
be set aBide ex debito justitice : — Held : 
the decree should not be set aside ex 
debito justitice as the questions raised 
were matters of defence : & the order 
of the local Master, Bet aside by a Judge 
in Chambers, that defts. be allowed to 
enter an appearance & file a defence 
on paying within ten days of taxation 
the coats of the order nisi & of the 
motion to set it aside, should be 
restored. — Canada West Grain Co., 
Ltd. v. Melfort Mima, Ltd., ri937] 
3 W. W. R. 522 ; 7 F, L. J. <Oan.) 
228. — CAN. 

PART XIII. SECT. 7, SUB-SECT. 6. — A. 

o i, Action upon mortgage — 

What is.] — By an agreement extending 
the time for payment of a mtge. the 
mtgors. 44 guaranteed " payment of the 
interest Sc agreed that the mtgee. 
" shall have the right to recover same 
aa for a debt owing without first apply- 
ing for foreclosure Sc. side of the said 
lands; it being understood that this 
clause shall operate as a collateral 
guarantee by the parties of the second 
part for the payment of the said Interest 
& that any default In payment of such 
shall entitle the party of the first part 
to personal judgment for the amount 
so in default, reserving at all times to 
the party of the first part the additional 
right to foreclosure & sale ** : — Held : 
an action by the mtgee., in so ter as it 
was based upon the so-called guarantee, 
was an 44 action brought upon a 
mtge. of land, 4 * within sect. 37 (o) «) 


of Judicature Act, R. 8. A., 1922.— 
Oranq v. Rutherford, [1936] 2 

W. W. R. 205; 6 F. L. J. (Can.) 99.— 
CAN. 


PART XIII. SECT. 7, SUB-SECT. 6. ~ 

B. (a). 

sa. Questions of mixed law & fact 
involved — Defendant though not appear- 
ing filing notice disputing amount 
claimed.}— Rafelman v. Kiproff, 
[1928] 4 D. L. R. 310 ; 62 O. L. R. 
629.— -CAN. 

•b. Misdating of master's report .] — 
Where accounts were taken in a fore- 
closure action & the master's report 
was dated a day earlier than it should 
have been : — Held : the report was 
good. — Norwich Union Life Insur- 
ance Society v. Oke. [1933] 2 D. L. R, 
749; O. R. 679.— CAN. 


PART XIII. SECT. 7, SUB-SECT. 6.— 

B. <«). 

m Power of master to com- 

pute.] — Toronto General Trust 
Oorpn. v. Turton, [1929] 4 D. L. R. 
1072 ; 1 W. W. R. 916 ; 23 S. L. R. 
625.— CAN. 

PART XIII. SECT. 7, SUB-SECT. «.- 

C. (b) 1. 

ae. Inclusion of injunction against 
waste by mortgagor in possession .] — 
Cawthra v. McGuire (1859), C. L. J. 
O. S. 142.— CAN. 


PART XIII. SECT. 7, SUB-SECT. 6.— 

C. (b) ii. 

8105 v. .1 — Redmond 

v. Canadian Credit Men’s Trubt 
Assocn., Ltd,, [1931] 1 W. W. R. 197. 
—CAN. 

d 1. .] — Wallace v. 

MoMaster, (1931 ] 1 W. W. R. 79 ; 1 
D. L. R. 1018; 25 S.L. R. 219.— CAN. 

•y. Effect of payment — Action at an 
end.) — De Cotkau v. Phillips, [1930] 
1W.W.R. 844 ; 2 D. L. R. 1004 ; 24 
8. L. R. 397.— CAN. 


PART Xin. SECT. 7. SUB-SECT. 6.— 
C. (e). 

as. Crown judgment creditor for in- 
come tax db sales tax — Foreclosure as 


cut > sequent encumbrancer.) — In a mtge. 
action, the King & the A.-G. For 
Canada were added as parties in a 
local master’s office, as subsequent 
encumbrancers in respect of executions 
against the mtgor. upon judgments 
recovered for income & sales tax : — 
Held : the Crown was not in any 
sense the owner of the equity of 
redemption, & having submitted itself 
to the ordinary rules of procedure in 
an aotlon, by recovering judgment & 
issuing execution for Crown debts, 
could be foreclosed in another action 
as an ordinary execution creditor of 
the mtgor. — Bartlett v. Osterhout, 
[1931] 3D. L. R. 609 ; O. R. 358.— CAN. 


PART XIII. SECT. 7, SUB-SECT. 6.— 

D. (b) I. 

sd. Sale of mortgagor's interest — Not 
land itself.}— It is the proper practice 
in Nova Scotia, in an action by a mtgee. 
for foreclosure & sale, that the order 
provide for the advertisement & sale, 
not of the lands & premises in question 
etimpliciter, but only of the Interest of 
deft., mtgor., & of persons claiming 
under or through him. The ot. has 
full power & control over the adver- 
tising 8c the form of the deed which 
the sheriff is to execute. — Mortgage 
Corpn. of Nova Scotia v. Allen, 
[1930] S. C. R. 16; affg. % U9291 4 

D. L. R. 529.— CAN. 

fif. Provision that sale be subject to 
reserve bid .] — In Saskatchewan an 
order for sale in a mtge. action should 
not provide that the sale be subject 
to a reserve bid. — Be. Toronto v. 
Matheson & McCaskill^ [1928] 2 
D. L. R. 991 ; (1926] 1 W. W. R. 846 ; 
22 Sask. L. R. 467.— CAN. 


PART XIII. SECT. 7, SUB-SECT. 6.— 

D. (b) ti. 

4 i. To postpone sale .} — Mur- 

dock e. Lawson (1874), 9 N. 8. R. 
454.— CAN. 

PART XIII. SECT. 7, SUB-SECT. 6.— 

E. (a). 

3166 i. When made in first instance .) — 
On motion for judgment in default ot 
defence, immediate foreclosure win be 
ordered if It appears that the allowance 
of a period tor redemption would be 
detrimental to the mtgee. & no benefit 


3240* Add. Annotation : — Retd* Daponte v. Schu- 
bert, [1930] 3 All E. R. 495. 

3378. Add. Citations : — sub nom . Be Clayton & 
Barclay’s Contract, [1895] 2 Ch. 212 ; 64 
L. J. Ch. 615 ; sub nom. Clayton v . Barclay, 
72 L. T. 764 ; 59 J. P. 489 ; 43 W. R. 549 ; 
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11T. L.R. 415; 89 Sol. Jo. 508 ; 18 R. 658. 
Add. Annotations : — Refd. London & County 
Contract v. Tallack (1903), 51 W. R. 408 ; 
Official Receiver v . Cooke, [1906] 2 Ch. 661 ; 
Re Kent County Gaa Light & Coke Co., [1909] 
2 Ch. 196. 


Part XIV. — Discharge of Mortgages 


3384a. — — Assignment of one property subject to 
mortgage.] — M. was entitled to a life interest 
& a contingent reversionary interest under a 
settlement. He mteed. these interests to- 
gether with a life policy Sc subsequently was 
adjudicated bkpt. The trustee in bkpcy. 
sold the interests under the settlement Sc 
assigned them subject to the mtge. but 
retained the life policy. The purchasers 
of the interests under the settlement paid the 
mtge. interest & the premiums on the policy 
as they fell due. M. then died & the mtge. 
was satisfied out of the policy moneys. The 
question raised was whether the discharge 
of the mtge. debt fell (i) wholly upon the 
proceeds of the policy, or (ii) wholly upon the 
settlement interests, or (iii) must be ap- 
portioned between the proceeds of the policy 
So the settlement interests in the proportion 
of their respective values : — Held : the mtge. 
debt must be rateably apportioned between 
the policy moneys So the settlement interests. 
The assignment was subject to the mtge., 
So there was nothing in the assignment or in 
the relevant surrounding circumstances to 
displace the primd facie rule that contribu- 


tion takes place. It was true that the trustee 
in bkpcy. stood in no better position than the 
bkpt., but the latter, though he retained one 
of the properties mtged., was not compelled 
to bear the whole debt when he had expressly 
assigned the other subject to the mtge. — 
Re Mainwaring, Mainwaring v . Verdkn, 
[1937] Ch. 96 ; [1936] 3 All E. R. 540 ; 106 
L. J. Ch. 49 ; 156 L. T. 11 ; 63 T. L. R. 103 ; 
80 Sol. Jo. 931, C. A. 

3385. Add. Annotation : — Refd. Shipley Urban 
District Council v. Bradford Corpn., [1936] 
Ch. 375. 

3399. Add. Annotation:— Consd. Re Mainwaring, 
Mainwaring v. Verdcn, [1936] 3 All E. It. 
540. 

3400. Add. Annotation : — Consd. Re Mainwaring, 
Mainwaring v. Verden, [1936] 3 All E. R. 540. 

3404. Add. Annotation : — Retd. Parker v. Judkin, 
[1931] 1 Ch. 475. 

3423. Add. Annotation : — Refd. Re Fenton, Ex p. 
Fenton Textile Assocn. (1930), 99 L. J. Ch. 
368. 


to mtgor. — Elkington v. Willett 
(No. 2), 49 B. C. R. 325. — CAN. 

8169 i. On default of defence .] — 

Anglican Synod v. Russell & May 
(1927), 38 B. C. R. 400.— CAN. 

PART XIII. SECT. 7, SUB-SECT. 8.— 
E. (o) i. 

K l . .1 — W., having: a 

“ charge ” on lands duly recorded in 
the land titles office, alleging: that the 
charge was in arroar, began foreclosure 
proceedings in the Supreme Ct. of 
Ontario, which resulted in a decree 
& final order for foreclosure : — Held : 
the master should record W. as owner 
of the land if he found that all 
persons having claims subsequent to 
the charge were foreclosed by the 
decree Sc order. It is not the duty 
of the master of titles to review the 
proceedings in the ot. ; he must give 
the orders of the ct. their full effect 
without going behind them in any way. 
He is entitled to ask for proof that there 
has been no appeal or application to 
open the foreclosure ; but not for proof 
that the proceedings leading up to the 
decree Sc final order were regular & 
sufficient. — Re West. [19281 1 D. L. R. 
887 ; 81 O. L. R. 540.— CAN. 

§w. Ex parte application — No right 
to apply for immediate possession .] — 
Rule 542 (/) does not warrant the 
making on an ex parte application for 
a final decree of foreclosure in a mtge. 
action a special application for Im- 
mediate possession. The application 
which may be made ex parte under 
rule 542 ( / ) is for the decree provided 
in the rules. If pltf. is seeking greater 
or different relief, or setting np facts 
not impliedly admitted on default of 
defence, deft, is entitled to notice 
thereof Sc must be given an oppor- 


tunity to contest the new isBue thus 
raised . On an ex parte application the 
applicant is under the duty of dis- 
closing all pertinent facts. — baneabon 
v. Altice, [1931] 1 W. W. R. 118. — 
CAN. 

PART XIII. SECT. 7, SUB-SECT. 8.— 
A. (a). 

3229 viil. .] — Huron & 

Erie Corpn. v. Williams, [1934] 2 
W. W. R. 479.— CAN. 

PART XIII. SECT. 7. SUB-SECT. 8. 
—A. (b). 

d 1. By mortgagee — Mortgage, 

obtained by fraud. J— Brabazon v. 
Peterson, [1932] 3 W. W. It. 666. — 

CAN. 


PART XIII. SECT. 7, SUB-SECT. 8.— 

H. (a). 

g 1. Agreement in mortgage, to 

extend time. ]— MauKjBNZie v. Mac- 
kenzie Estate, [JU32J 3 W. W. R. 
159— CAN. 

PART XIV. SECT. 1, SUB-SECT. 2.— 
C. (b). 

8389 i. Creditors of testator.] — Re 
Holland, Ex p. Holland (1928), 28 
S. R. N. S. W. 389 ; 45 N. 8. W. W. N. 
88.— AUS. 

PART XIV. SECT. 2, SUB-SECT. 1.— A. 

d (p. 603) J. .]— Campbell v . 

Raynor, [19261 4 D. L. R. 686 ; 59 
O. L. R, 466.— CAN. 

gx. Payments on account — Whether 
mortgage discharged .1 — Held: the 
transactions which had taken place 
discharged the mtge. debt.— B uchanan 
v. KLsrby (1855), 5 Gr. 832.’— CAN. 
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•y. .] — Held : the oirou in- 

stances were sufficient to show that the 
mtge. was intended to cover a floating 
balance, & was not satisfied. — R ussell 
v. Davey (1858), 7 Or. 13.— CAN. 


8428 I. 9«f-ojT.] — D iok v. Schwartz 

(Man.), [1926] 3D.L.R. 894.— CAN 

8423 li. .] — Pltfa. sought a 

declaration that a mtge. of which deft, 
was the assignee had been wholly paid 
& satisfied by the exercise of the right 
of set-off in an action In which pltf. K. 
had sued deft.'s assignor on a mtge. 
which the assignor nad assumed & 
which had become payable In conse- 
sequenoe of the assignor's default in 
paying taxes. It wa* found that 
express notice in writing of the assign - 
ment had been given pltfs. after said 
default : — Held : the claims of the 
parties under, respectively, the mtge. 
assigned by deft. & the assignor’s said 
breach of covenant had a common 
origin & the obligations which gave 
rise to them were interwoven In the 
one & the same contract, & there was 
a legal set-off available to pltfs. against 
deft, assignee unless pltfs. were 
estopped & there was no evidence to 
support the plea of estoppel. — 
MacDonald Apartments, Ltd, r. 
False Creek Lumber Oo,, Ltd., [1936] 
1 W. W. R. 543.— CAN. 


b (p. 604) i. Defects in.] — The 

absence ot the residence Sc occupation 
of the subscribing witness to a certifi- 
cate of discharge of mtge., on the face 
of the certificate, though stated in the 
affidavit: — Held: clearly HO objection, 
being cured by 36 Viot. c. 17. ». 8 (0.). 
—Stoddart v. Stoddart (1876), 89 
U. C. R. 203.— CAN. 


d (p. 604) I. .J — Ewart 

Dry den (1867), 13 Gr. 50. — CAN. 
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8427. Add. Annotation : — Refd. Bonham v. May- 
cock (1928), 138 L. T. 736. 

8433. Add . Annotation : — Apld. Bonham v. May- 
cock (1928), 138 L. T. 736. 

3434. Add. Annotation : — Apld. Bonham v. May- 
cock (1928), 138 L. T. 736. 

3436a. .] — In the absence of 

express authority or holding out, the mere 
receiving of interest on a mtge. bv the 
mtgee. 's solr. does not imply authority to 
receive the principal. The solr. is, for this 
purpose, agent of the mtgor. & not of the 
mtgee. — Bonham v. Maycocjk (1928), 138 
L. T. 736 ; 44 T. L. R. 387 \ 72 Sol. Jo. 
254. 

3447. Add. Annotation : — Refd. Re Conley, Ex p. 
Trustee v. Barclays Bank, Ltd., [1938] 2 
All E. R. 127. 

3451. Add. Annotation : — Refd. Re Simms, [1930] 
2 Ch. 22. 

3453a. .] — By a mtge. made in 

1922 the widow of J., who was tenant for 
life under his will, mtged. a farm to W., a 
brother of J., to secure £1,000 & interest at 
• 6 per cent. The widow died in 1923, having 
appointed her two daughters, E. & A., exors. 
of ner will. The mtge. contained no personal 
covenant for payment of the principal, & 
the mtgee. accepted intere.it at 3J per cent., 
reduced in 1924 to 3 per cent. In 1924 W., 
who was on very friendly terms with his 
brother’s family, gave the deeds relating to 
the farm, other than the mtge. deed, to E. & 
A. to retain in their custody. On Dec. 11, 
1927, W., who had since 1922 been suffering 
from an incurable disease & knew that he 
could not possibly live long, called upon his 
nieces, who were aware of his state of health, 
& gave them an envelope indorsed in his own 
handwriting : “ Deeds relating to X. farm 
to be given up at death. W., saying : “I 
have brought this down for you ; put it 
away.” After he had left the house the 
envelope was opened, & was found to contain 
the mtge., which the nieces placed in their 


safe. On Jan. 23, 1928, W. died of pneu- 
monia following a chill. In an action by 
his exors. for a declaration that the mtge. 
was a subsisting security & to enforce it i — 
Held : there was a valid donatio mortis 
causd by W.. & a release of the mtge. to the 
two daughters of J. for the benefit of his 
estate. — W ilkes v. Arlington, [1931] 2 Ch. 
104 ; 100 L. J. Ch. 262 ; 144 L. T. 745 ; 47 
T. L. R. 307 ; 75 Sol. Jo. 221. 

3453b. .] — Richards t>. Syms (1740), 

Barn. Ch. 90 ; 2 Eq. Cas. Abr. 617 ; 27 E. R. 
567, L. C. 

Annotations : — Consd. Hassell v. Tynte (1756), Amb. 318 : 

Cross v. Sprig? (1849), 6 Hare, 552. Refd. Duffleld v. 

Elwes (1827), 1 Bli. N. S. 497. 

3477a. Title of mortgagee extinguished by Statute 
of Limitations.] — Where the owner of a legal 
estate in fee simple in land executes a mtge. 
& hands over the mtge. & other title deeds to 
the mtgee., but fails to pay any interest on 
the mtge. or give any acknowledgment of the 
mtge. debt for more than twelve years, the 
mtgee. loses all title to the land & the mtgor. 
can recover possession of the mtge. & other 
title deeds. — L ewis v . Plunket, [1937] Ch. 
306 ; [1937] 1 All E. R. 530 ; 106 L. J. Ch. 
125 ; 156 L. T. 211 ; 53 T. L. R. 299 ; 81 
Sol. Jo. 179. 

3495a. Jurisdiction to stay — Terras.] — In an 

ejectment on a forfeiture in not paying mtge. 
money, deft, is entitled to have proceedings 
stayed under Mortgage Act, 1733 (c. 20), 
upon payment of the principal & interest due 
on the mtge. deed, with the costs incurred, 
without paying any bygone interest not 
included in the mtge. or the expense of 
preparing the mtge. deed or any assignment 
of it. — D oe d. Blaog v. Steel (1832), 1 
Dowl. 359. 

3514a. Endorsed receipt — No statement that payer 
not entitled to immediate equity of redemption 
— Validity.] — Simpson v. Geoghegan (1934), 
78 Sol. Jo. 930. 

3519. Add. Annotation: — Consd. Pyrmont, Ltd. v. 
Schott, [1939] A. C. 145. 


sz. Payment to mortgagor's nominee 
- Nominee absconding — Mortgagor 
liable. 1— -Cobbini rt. Palm (1925), 35 
B. C. R. 417.— CAN. 


PART XIV. SECT. 2, SUB-SECT. 1.— B. 

3433 11. .] — Payment to 

solr. for mtgee. operates as a discharge 
whon the solr. has Implied authority to 
receive payment, as by negotiating 
the mtge.— McDonald v. Stewart, 
[1937] 3 D. L. R. 66.— CAN. 


3433 ill, .] — Minchan 

Busse, [1938] 3 W. W. R. 675 ; 
D. L. R. 744.— CAN. 


p |. — Rowe v. Johnson, [1928] 

V. L. R. 516 ; 49 A. L. T. 311.— AUS. 


ta. Paymeht by assignee of second 
mortgage — To solicitor of first mortgagee 
— Misappropriation by solicitor — Posi- 
tion of assignee. ] — Livingstone v. 
Toronto Wine Manufacturing Co., 
Ltd., [1932] S. 0. R. 175 ; 1 D. L. R. 
529.— CAN. 


PART XIV. SECT. 2, SUB-SECT. 1.— D. 

•k. On rights of subsequent encum- 
brancer .) — kerschner v. Convention 
of Baptist Churches, [1980] 2 

W. W. R. 280 ; 4 D. L. R. 135 ; 43 
B. C. R. 4.— CAN. 


PART XIV. SECT. 2. SUB-SECT. 2. 

»m. Discharge of mortgage on execution 
<£ performance of agreement .) — West 
v. Accidental Fire Insurance Co. 
(Saak.;, [1927] 3 D. L. R. 260.— CAN. 


PART XIV. SECT. 3, SUB SECT. 1. 

n 1. .] — Pltf. was the assignee of 

a mtge., & defts., the purchasers of the 
equity of redemption from R., the 
mtgor., covenanted to assume the 
incumbrances on the land, 8c pltf., 
in consideration of the assignment to 
him of that covenant of Indemnity, 
released R. from all liability upon his 
personal covenant contained In the 
mtge. r — Held the mtge. debt was 
not wiped out by the release, 8c pltf. 
was entitled to enforce the covenant 
of Indemnity. — Esser v. Pritzkkr, 
11926) 2 D. L. R. 645 ; 58 O. L. R. 
537. — CAN. 

f i. Statutory discharge executed by one 
of two executors of deceased mortgagee. ] — 
Held : effective, when registered, as a 
reconveyance of the land. — Re A. 8c B„ 
[19271 3 D. L. R. 1070 ; 60 O. L. R. 
647.— CAN. 


•b. Right of mortgagee to release portion 
of mortgaged property — To purchaser 
of that portion — Bond given by purchaser 
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to mortgagor for payment of proportion 
of debt.) — Bank of Montreal v. 
Hopkinb (1884), 2 E. & A. 458. — CAN. 

PART XIV. SECT. 8, SUB-SECT. 2.— A. 

1 1. Effect of Land Registry Act.] 

— Notwithstanding Land Registry Act, 
R. S. B. C., 1924, s. 183, a mtgor. is 
entitled to a reconveyance on paying 
the amount due on the mtge. — 
Richardson v. Royal Trust Co. 
(1932), 45 B. C. R. 512.— CAN. 


PART XIV. SECT. 8, SUB-SECT. 5.— 
E. 

sf. Memorandum of ^discharge — 
“ Duly executed ” — What amounts to.] — 
A memorandum of discharge of a 
mtge. is “ duly executed ” within Real 
Property Act, R. 9. M., 1913, a. 112, 
whon It is executed by the person 
appearing on the register as the owner 
of the mtge. — Dallas v. Toronto 
General Trusts Corpn., [1936] 3 
W. W. R. 219; 4 D. L. R. 233; 6 
F. L. J. (Can.) 116, subnom . — Toronto 
General Trusts Corpn. v. Dallas 
(1936), 44 Man. L. R. 320.* — CAN. 


PART XIV. SECT. 4, SUB-SECT. 2.— C. 

8586 lv. .] — The principle, 

enunciated In Smith v, Phillips. No. 
3678, which is based on Tovlmin v. 
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8574. Add. Annotation : — Refd. Re Warwick’s 
Settlement Trusts, Greville Trust Co. v. 
Grey, [1938] Ch. 530. 

3587a. Tenant for life In remainder.] — 

When a tenant for life in remainder pays off 
a mtge. on the property, the mtge. is, in the 
absence of evidence of a contrary intention, 
kept alive for his benefit . — Re Chesters, 
Whittingham v. Chesters, [1935] Ch. 77 ; 
104 L. J. Ch. 65, 152 L. T. 210 ; 78 Sol. Jo. 

634. 


8592. Add. Annotation ; — Consd. Re Warwick’s 
Settlement Trusts, Greville Trust Co. v. 
Grey, [1938] Ch. 530. 

3596. Add. Annotation : — Apld. Re Chesters, Whit- 
tingham v. Chesters, [1935] Ch. 77. 

3612. Add. Annotation : — Consd. Re Warwick’s 
Settlement Trusts, Greville Trust Co. v. Grey, 
[1938] Ch. 530. 

3626. Add. Annotation : — Consd. Re Warwick’s 
Settlement Trusts, Greville Trust Co. v. Grey, 
[1938] Ch. 530. 


Part XV. — Avoidance of Mortgages. 

3643. Add. Annotation : — Refd. Blay t?. Pollard & Morris, [1930] 1 K. B. 628. 


Part XVI. — Accounts. 


3663. Add. Annotation : — As to ( 1) Refd. Parker v. 
Jackson, [1936] 2 All E. R. 281. 

3694. Add. Annotation : — Distd. Schlesinger & 
Joseph v. Mostyn, [1932] 1 K. B. 349. 

3698. Add. Annotations : — Refd. Royal Exchange 


As8ce. v . Hope, [1928] Ch. 179 ; Smith v. 
Wood (1928), 139 L. T. 250. 

3765. Add. Annotation : — Refd. Barratt v. Richard- 
son & Cresswell, [1930] l K. B. 686. 

.3777. Add. Annotation .-—Foil d. Re Smith’s Mort- 
gage, Harrison v. Edwards, [1931] 2 Ch. 168. 


Part XVII. — Interest on Mortgages. 


3950. Add. Annotation : — As to (1) Consd. Sowerby 
v. Lindsay (1928), 44 T. L. R. 501, 

3974. Add. Annotations : — Refd. I. R. Comrs. v. 
Holder, [1931] 2 K. B. 81 ; l. R. Comrs. v. 


Lawrence, Graham & Co., [1937] 2 K. B. 
179. 

3990. Add. Annotation : — Consd. Weld v . Petre 
(1928), 97 L. J. Ch. 399. 


Steere, No. 3555, 1 b not applicable to 
India. — Mangtulal Bagaria v. 
Upkndra Mohan Pal Chaudtiuri 
(1929), I. L. R. 57 Calc. 82— IND. 


PART XIV. SECT. 4, SUB-SECT. 2. 

— D. 

3666 ii. .] — If a third person 

at the request of mtgor. pays off a 
first mtge. such third person, in default 
of evidence to the contrary, is entitled 
in equity to be subrogated to the rights 
& position of the first mtgee. who has 
been paid off. Under Registry Act, 
R. S. O., 1927 & Mtges. Act. R. S. O., 
1927, s. 11, the third party's right of 
subrogation is not void as against 
subsequent purchasers or assignees 
who have actual notice of the circum- 
stances giving rise to the third person’s 
right of subrogation. — Ferguson v. 
Zinn, [1933] O. R. 9 ; 1 D. L. R. 300. 
—CAN. 


PART XIV. SECT. 4. SUB-SECT. 2. — E. 

n i. .] — Clary v. Boulay, [1928J 

2D. L.R. 144.— CAN. 

3673 xv. .] — In order that 

a subsequent mtgee., who has paid off 
a prior mtge., should have priority 
over the rest, it Is sufficient to show 
that the parties intended that the 
mtgoe. should have the first 8c only 
charge, & it Is Immaterial whether there 
was any intention to keep alive the 

S rior mtge. — Pandit Dubga Misam v. 

aunath Baiun (1928), I. L. R. 8 
Pat. 360.— IND. 


PART XIV. SECT. 4, SUB-SECT. 2.— 
G. (b) i. 

3605 xl. .] — An owner of land 

who has paid off a mtge. thereon 
is deemed to have extinguished tbo 
mtge., unlosB it appears from the cir- 
cumstances of the transaction that 
he intended to keep it alive for his own 
bcueflt. — Hoppb v. Borowbki, [1928} 
2 D. L. R. 72 ; [1928} 1 W. W. R. 545; 
22 Saak. L. R. 434— CAN. 

PART XIV. SECT. 4, BUB-SECT. 2 — 
G. (b) iv. 

8624 i. Devise to mortgagee,] — Vie 
Parshallk Estate, Shaw v . Cox, 
f 1930} 2 W. W. TJ. 802 ; 3 D. L. R. 
1004 ; sub nom. Re Parshalle, 
Kunhardtv. Cox, 43 B. C. R. 68.— CAN. 

PART XV. 

so. Lien granted over unpatented land 
— Transfer to third party — Patent issued 
to third party on payment of arrears .) — 
Northwest Thresher Co. v. Bourdin 
(1910), 15 W. Ii- R. 181.— CAN. 

PART XVI. SECT. 1, SUB-SECT. 2. 

sd. Subsequent encumbrancers — In 
absence of fraud or collusion.] — In the 
case of a common -law mtge. an account 
whether taken in or out of ct. between 
a mtgee. 8c mtgor., or person standing 
in his place, binds subsequent encum- 
brancers, though they were not privy 
to the taking or It, unless there is fraud 
or collusion ; 8c there is nothing in 
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Land Titles Act, R.S.A., 1922, which 
readers this rule inapplicable with 
respect to a jntge. under that Aa^ — 
Canadian Bank of Commerce i>. 
Postman & Postman, [1931] 3 

W. W. It. 737.— CAN. 

PART XVI. SECT. 2, SUB-SECT. 3.— B. 

3770 i. Improvements by mortgagee — 
Occupation rent not increased — Unless 
improvements allowed .] — Donovan v. 
Hanna, [1926] N. Z. h . R. 883.— N.Z. 

PART XVI. SECT. 2, SUB-SECT. 4.— A. 

sf. Mortgagees carrying on business 
with mortgagor in their employ — Pay- 
ment of wages — Value of gooaunll .] — 
Van Volkenbero v. Western Canada 
Ranching Co. (1898), 0 B. O. R. 284. — 
CAN. 

PART XVI. SECT. 2, SUB-SECT. 4 . — C. 

n I. .J — Foster v. Morden 

(1881), 29 G. R. 25.— CAN. 

PART XVII. SECT. 1. 

3907 1. A charge on mortgaged pro- 
perty .) — Manghi v. Dial Chand (1926), 
L L. 677 Lah. 559.— IND. 

• i. .] — Applt. agreed to loan 

to T. Co., on mtge. of real estate, 
$30,000, at 7} per cent. Interest, but 
stipulated that, in consideration of 
making the loan, it should receive a 
bonus of $3,000, to which T. Co. 
agreed. The mtge. on its face was one 
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Part XVIII. — Costs, Charges, and Expenses. 


4054. Add. Annotations : — Retd. Campbell v. 
Poliak, [1927] A. 0. 732; Thomas v. Jones, 
[1928] P. 182. 

4061a. .] — In 1897 the trustees of the will of 

J . & Mrs. J. executed a consolidating mtge. to 
B. upon certain securities to secure a certain 
amount. In 1924 <fc 1926 B. made further 
advances to Mrs. J., who was the owner in 
fee, upon the same securities. Mrs. J. died 
in 1926. In Jan. 1927 her trustees applied 
for & were granted a further advance on the 
same securities by B., whose solrs. had 
attended to the previous transactions. The 
deed secured an immediate advance, <fc it also 
secured all the previous existing securities, 
although the old securities had been kept on 
foot for the purpose of preserving priorities, 
& there was a new proviso for redemption. 
B.’s solrs. carried in a bill for taxation, the 
charges being according to the scale in Sched. 
I., Part I., or the General Order under Solrs.* 
Bemuneration Act, 1881 (c. 44), for “ in rest- 
ating title & preparing & completing deed 
f security.** The taxing master took the 
view that Sched. I. did not apply, & taxed the 
bill accordingly : — J Held : there had been an 
“ investigation of title ** within Sched. I., 
& the matter must be referred back to the 
taxing master. — Be Coward, Chance & Co., 
[1928] Ch. 379 ; 97 L. J. Oh. 234 ; 139 L. T. 
113 ; 72 Sol. Jo. 226. 

4070. Add. Annotations: — As to (2) Consd. Re 
Hill’s Trusts, Claremont v . Hill, [1934] Ch. 
623. Retd. Re Gates, Arnold v. Gates, [1933] 
Ch. 913. 

4127a. Action by devisee of mortgagee — Against 
heir & executor of mortgagor — Heir of mort- 
gagee also party.] — The devisee of a mtgee. 
filed his bill against the heir & exor. of the 
mtgor. for a foreclosure, & also made the 
heir of the mtgee. a party in order to establish 
the will against him. This latter party can- 


not have his costs out of the estate. — Skipp 
v. Wyatt (1787), 1 Oox, Eq. Cas. 353 ; 29 
E. R. 1200. 

4246a. .] — In [actions for redemption of 

mtges.] where redemption is opposed 
altogether, the mtgee. may either be deprived 
of costs up to trial or may be — more frequently 
is — ordered to pay them ; but never, so 
far as I am aware, is the mtgor. who succeeds, 
in spite of opposition, in obtaining a judgment 
for redemption ordered to pay any of the 
mtgee. ’s costs up to judgment (Warring- 
ton, L.J.). — Carlton Main Colliery Co., 
Ltd. v. Clawley, [1917] 2 K. B. 691 ; 86 
L. J. K. B. 1294; 117 L. T. 324 ; 33 T. L. R. 
448 ; 61 Sol. Jo. 629 ; 10 B. W. C. 0. 384, C. A. ; 
revsd. on other grounds , sub nom. Clawley 
v. Carlton Main Colliery Co., Ltd., [1918] 
A. C. 744, H. L. 

4324. Add. Annotation : — Folld. Re Smith’s Mort- 
* gage, Harrison v. Edwards, [1931] 2 Ch. 168. 

4326a. Sale by mortgagee under power — 

Bid by mortgagor — Registration of estate con- 
tract — Costs of action for specific performance 
& of removal of estate contract from register.] 
— The first mtgees. of property subject to a 
second mtge. put it up for sale by auction 
in exercise of their statutory power. The 
mtgor. attended the sale A bid for the pro- 
erty, but her bid was not accepted ; & the 
ighest genuine bidder was declared the 
urchaser. The mtgor. claiming that she 
ad purchased the property, registered an 
estate contract in respect of it & sued the 
vendors for specific performance. The action 
was dismissed with costs. Upon a summons 
taken out by the first mtgees. against the 
second mtgees. : — Held : the costs of the 
action & of taking the estate contract off 
the register were not “ costs, charges or 
expenses, properly incurred incident to the 
sale ** within Law of Property Act, 1926 


fob- 130,000, bearing interest half- 
yearly at 71 per oent. per annum, & 
containing no reference to the bonus. 
Applt. Issued its ohoque to T. Go. tor 
•28,505.55, being the $30,000 less 
deductions for taxes, insurance pre- 
miums & solrs.’ costs, & took a cheque 
from T. Oo. for the $3,000 bonus. 
Some payments were made, but T. Oo. 
became insolvent, &, the mtge. being 
in arrear, applt. advertised the pro- 
perty for sale, 8c the liquidator paid oil 
the amount owing, on the basis of the 
full face amount of the mtge., without 
knowledge of the bonus. He sued to 
recover the $8,000, with Interest paid 
thereon, invoking sects. 0 to 0 of 
Interest Act, R. 9. 0.. 1927 (c. 102) :— 
Held : he could not recover. The 
agreement tor the bonus was legal & 
enforceable. The Aot did not apply ; 
in view of the effect of the legislation 
In question, Its application should be 
oonfined to mtges. coming dearly 
within its description ; 8c, taking the 
preoise language of sect. 6, it applies 
only to mtges. which on their face 
come within the description In that 
sect. — London Loan 8c Savings Oo. 
of Canada t>. Meagher, [1930] 
S. 0. It. 378 ; 2 D, L. R. 849 ; rwsg., 
[19301 1 D. t. R. 701 s 64 O. L. R. 
600 ; affo,. [1929] 4D.L.R. 585 ; 04 
O. L. R. 2$1,— CAN. 

• il. — — ,1 — Where a mtge. does not 
comply with Interest Aot, 1927, «. 6, 


the mtgor. 1 b relieved from all liability 
for interest. — Rogers v. Labow, [1929] 
3D.L.R. 845 ; 64 G. L. R. 309.— CAN. 

• ill. Laurier t>. Vallee, 

[1931] l D. L. R. 465.— CAN. 

• iv. .] — Where there was 

nothing upon the face of the mtge. 
which Drought it within Interest Act, 
R. S. C., 1927, s. 6, & where the mtge. 
had on its face a statement showing 
the amount of the prlndpal money 
& the rate of interest chargeable, the 
mtge. was held not to come within 
sect. 6, & therefore sect. 9 did not 
apply. — Bowman v. Dentson, [1930] 
4D.L.R. 671 ; 65 O. L. R. 613.— CAN. 

• v. .1 — Levy v. Bookspan, 

[1931] 2 D. L. R. 1007.— CAN. 

g (p. 657) 1. When granted .] — 

The ot. cannot reduce the rate of 
interest or interfere with the stipula- 
tion for compound interest merely on 
the ground that the interest stipulated 
is considered to be excessive or that 
the interest has amounted to a large 
sum owing to deft, not paying It at 
the stipulated periods of the rests 
agreed upon in the bond. — Ram 
Krishna Kulasi v. Hkramba 
Chandra Ray (1929), I. L, R. 56 Calc. 
960.— IND. 

PART XVIL SECT. 4, SUB-SECT. 2. 

9984 x. .]— Re Brown, [19281 

ID. L. R.1125; 81 O. L. R. 80S.— CAN. 


PART XVII. SECT. 18. 

no. Effect of consent to variation of 
rate of interest.] — Mortlbman v. Pub- 
lic Trustee, [1927] N. Z. L. R. 642. — 
N.Z. 

PART XVIII. SECT. 8, SUB-SECT. 2. 

q I. Not limited to sum paid into 

court.] — Lemieux v. McDonald 
(Sask.), [19291 3 D. L. R. 644.— CAN. 

sp. Appropriate scale. ] — Can ada Life 
Assurance Co. e. McClellan, [1933] 
3 W. W. R. 557 ; 47 B. C. R. 438.— 
CAN. 


PART XVIII. SECT. 3, SUB-SECT. 4. 
— B. * 


4240 1. Overstatement of amount due.] 
— The mere fact that a mtgee. suing 
for foreclosure claims a larger amount 
than that found due to him is not suoh 


misconduct as Justifies depriving him 
of his costs. — Mathew v. Adams, 
[19311 1 D. L, R. 611; [19301 S 

W. W. R. 359 ; 25 8. L. R. 204.— OAN. 


PART XVIII. SECT. 8, SUB-SECT. 4.— 
G. 

•o. Rigid of mortgagee to set off amount 
of taxes paid against liability for costa — 
Parties entitled to costs not liable for 
taxes. 1 — Frxesen v. Saskatchewan 
Mortgage tc Trust Oorpn., 11924} 
2 D. L. R. 1246 ; [1924} 2 W. W. R. 
608. — OAN* 
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<o. 20), s. 105, & the first mtgeea. were not 
entitled to deduct them from the net proceeds 
of the sale. — Re Smith’s Mortgage, Harri- 
son v. Edwards, [1931] 2 Oh. 168 ; 100 
L. J. Oh. 276 ; 145 L. T. 441. 

48261). Proceedings for rectification of register 

— Action by poor person.] — The general rule 
that a mtgee. is entitled to add the costs, 
charges & expenses of defending his title to 
his security applies notwithstanding that the 
mtgor. has obtained leave to sue as a poor 
person. R. S. C., Ord. 16, r. 28, which provides 
that “ a poor person shall not be ordered to 
pay any costs ” is dealing with costs of litiga- 


tion & not with such a matter as a mtgee. *s 
right to add his costs, charges & expenses to 
his security, which is treated as an incidental 
or implied term of the mtge. contract. — Re 
Leighton’s Conveyance, [1937] Ch. 149 ; 
[ 1938 ] 3 All E. R. 1033 ; 106 L. J. Ch. 161 ; 
150 L. T. 93 ; 63 T. L. R. 273 ; 81 Sol. Jo. 
56 , C. A. 

4391. Add. Annotation; — Retd. Campbell v. 
Poliak, [1927] A. C. 732. 

4392. Add. Annotation : — Refd. Campbell v. 
Poliak, [1927] A. C. 732. 

4393. Add. Annotation : — Retd. Campbell v. 
Poliak, [1927] A. C. 732. 


PART XVIII. SECT. 13. 

4398 I. Costs of appeal — How borne — 
Right to payment forthwith .) — A mtgor. 
8c puisne mtgee. having appealed un- 
successfully from an order setting aside 
the registrar’s certificate Sc directing 
a new account to be taken : — Held : 
the mtgee. was entitled to have the 
usual rule, that the cost of an unsuc- 
cessful appeal are payable forthwith, 
adhered to. — Canada Permanent 
Mortgage Corpn. v. Dalglhish, [19281 
3 D. L. R. 59 ; [1928] 1 W. W. R. 922. 
—CAN. 


PART XIX. 

■c. Debt Adjustment Acts — Appli - 
cation for cancellation of certificate — 
Matters for consideration .) — A certi- 
ficate under Debt Adjustment Act, 
1931, should not be withheld or with 
drawn if, without real injustice & 
hardship to any creditor, it offers a 
reasonable possibility that “the 
resident ” will be able to recover him- 
self financially when conditions become 
normal again . — Re Petrich & Erick- 
son Sc Debt Adjustment Comr., 
[1932] 1 W. W. R. 459.— CAN. 

sf. .1 — Anderson v. 

Debt Adjustment Comr., [19321 2 
W. W. R. 120.— CAN. 

•g. Restraint of sale of home- 

stead.) — Reidkr v. National Trust 
Go.. Ltd., [1932] 3 W. W. R. 428 ; 40 
Man. L. R. 657.— CAN. 


■h. Mnrtoage after Apr. 1, 1931 

for prior indebtedness.) — Held : where 
an unsecured debt existed prior to 
Apr. 1, 1931, the amount being in 
dispute. Sc after that date a settlement 
was arrived at by which the amount 
was agreed upon & the debtor gave 
a mtge. as security therefor. & the 
mtgee. sought to exercise his power of 
sale under the mtge. the case was not 
one in which “ the whole of the original 
consideration ” within Debt Adjust- 
ment Act, 1932, e. 7, arose after Apr. 1, 
1931. Therefore, the Act applied to 
the sale proceedings. 

The covenant referred to in sect. 7 
of said Act is the covenant to pay 
contained in the mtge. & not the right 
given by Landlord & Tenant Act to 
appropriate the rents. Where the 
mtgor. is not a farmer or home owner 
said right Sc the similar right under 
sect. 8 of Real Property Act. R. S. M., 
1913. are not interfered with. — Mc- 
Diarmid v. MoDiarmid (J.) Co., Ltd., 
[1933] 1 W. W. R. 554 ; 3D.LR. 
187 : 41 Man. L. R. 81.— CAN. 

sk. Default in payment of 

taxes.) — Houghton v . Trust & Loan 
C o. op Canada, [1933] 2 W. W. R. 
125 ; 3 D. L. R. 493; 41 Man. L. R. 
299.— CAN. 

■m. Appeal — Jurisdiction .) — 

The Ct. of Appeal of Manitoba has 
jurisdiction to entertain an appeal 
from an order of a County Ct. made 
upon an appeal to it from an order of 
the Debt Adjustment Comr . — Re 
Hetherinoton Estate, Faulkner & 
Outer v. Martens 8c Dkuchtk, [19341 
3 W. W. R. 29 : 4 D. L. R. 243 ; 42 
Man. L. R. 393.— CAN. 


•n. Commissioner cannot reopen 

agreement between mortgagor & mort- 
gagee .) — A mutually aooop table agree- 
ment between mtgor. & mtgee. cannot 
be reopened or varied by the Comr. 
under Debt Adjustment Act, 1932, 
Man. — Re Hetherinoton Estate, 
Faulkner Sc Oliver v. Martens & 
Deuchte, [19341 3 W. W. R. 29 : 4 
D. L. R. 243 ; 42 Man. L. R. 393.— CAN. 


sp. Jurisdiction of county court.) 

— Under Debt Adjustment Act, 1932, 
the county ct., which is the “ ot.” 
within said Act, has no Jurisdiction to 
entertain an application under sect. 22o 
as enacted by 1934, o. 9, a. 14, for a 
stay of proceedings where the appot. 
is an assignee of an agreement for sale 
from a purohaser who was the mtgor. 
under the mtge. under which the sale 
or foreclosure proceedings have been 
taken, sinoe such appet. is neither the 
owner subject to a mtge. given by 
himself nor the purchaser under an 
agreoar.M't for sale executed by him- 
self. — Taylor v. London Life Insur- 
ance CO.. [1935] 1 W. W. R. 69 ; 43 
Man. L. II. 97.— CAN. 

sr. Action by mortgagee — Leave 

to proceed against second mortgagee — 
Necessity for.}— Great West Life 
Assurance Co. v. Stoutenburo & 
McDonald, [1935] 1 W. W. R. 721.— 
CAN. 


«v. Sale of land on crop pay- 

ment plan.) — Re Richmond v. Dyck, 
[1934] 3 W. W. Ii. 735.— CAN. 

sx. " Retired farmer resident. ” 

— Who included .) — A “ retired farmer 
resident ” within Debt Adjustment 
Act, 1932, includes the personal repre- 
sentative, child, widow or widower of 
a. decoased retired farmer resident . — Re 
Blanks, [1935] 1 W. W. R. 379 — CAN. 


sa. Action begun before Act in 

force — Whether leave for execution rw.ee h- 
sarj /.] — Freedman v. Howard, [1935] 
2 W. W. R. 267 : 2 D. L. R. 285 ; 49 
B. C. R. 417.— CAN. 


•o. Order for transfer to mort- 

gagee — Lease to mortgagor with option 
to repurchase — Effect of. ] — Mtgeea. 
under a mtge. in defanlt applied to the 
Comr. under Debt Adjustment Act, 
1932, for leave to proceed on the mtge. 
Leave was refused, but the Comr. 
ordered the mtgor. to give the mtgee. 
a quit-claim deed or transfer, Sc the 
mtgeea. to givo tbe mtgor. a lease of the 
land at a one-third crop rental, the 
lease to contain an option for the 
repurchase of the land, at any time 
during the term of the lease, at an 
amount not exceeding the amount of 
the claim under the mtge., provided 
that In order to exercise said option, 
the mtgor. should pay 1500 on aooount 
of the mtge., the proceeds of the sale 
of one-third of tbe crop to be applied 
on this 1500. The transfer of the 
land was executed 6c registered, 8c the 
mtgeee. gave a lease containing said 
option ; — Held : notwithstanding the 
transfer 6c lease, the relationship con- 
tinued to be that of mtgor. 6c mtgee., 
the transaction being intended merely 
to facilitate Sc ensure collection ; 8c 
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even If a new relationship was estab- 
lished, it should be found that the 
rntgoV. or her personal representatives 
were able to pay the $500 at the 
expiration of the lease Sc the con- 
summation of the transaction was 
frustrated by the mtgees. — F aulkner 
t>. Marten a (No. 2), [1935] 3 W. W. R. 
212.— CAN. 


se. Refusal of permit to foreclose 

— Notice, of intention to continue action 
under 1934 Act— Right to give.)— 
Held : fiat & letter under the Act of 
1933 amounted to nothing more than 
the refusal of a permit ; therefore, the 
saving clause in sect. 16 (1) of the Act 
of 1934 did not apply : & pltf. had the 
right to givo the notlco of intention 
under the Act of 1934, & also the notice 
under rule 657, there being nothing in 
the Act of 1934 to prevent the giving 
of that notice, although after giving it 
the right under the Act to continue the 
action must be obtained — Georgia 
Investment Co., Ltd. v. London 
Building Sc Investment Co., Ltd., 
[1935] 3 W. W. R. 460 ; 5 F. L. J. 
(Can.) 164.— CAN. 

ug. Application by mortgagor — 

Necessity for Hutwt untied interest ” in 
land.] — A mtgor. applied under sect. 
22o of Debt Adjustment Act, 1932, 
for a stay of an action which had been 
brought on the mtge. covenant, fore- 
closure or sale not being asked, & for 
a stay of sale proceedings in tbe land 
titles olflee on the mtgo. The applica- 
tion was dismissed on the ground that 
on the evidence the mtgor. did not 
have, as required by said sect., a 
“ substantial interest ” in the land. 
On appeal : — Held : said finding was 
justified by the evidence Sc was a 
sufficient answer to both stays asked 
for. — M oIvor v. Paterson, |1937] 2 
W. W. R. 201 ; 3 I). L. It. 210 ; 45 
Man. L. R. 194.— CAN. 

ah. Proceedings by Canadian 

Farm Loan Hoard. The restrictive 
provisions of Debt A ’Jusfcmont Act, 
1932 (Man.), apply to proceedings by 
the Canadian Farm Loan Board 
established under the Canadian Farm 
Loon Act, R. S. O., 1927, to foreclose 
ratges. hold by the Board, Sc therefore 
the production by the Board of the 
certificate called for by sect. 6 of said 
Manitoba statute is a nofxjHsary pre- 
requisite to the prosecution of such 
proceedings.- — Re Reid & Canadian 
Farm Loan Board, [1937] 3 W. W. R. 
1 : sub n/jm. Reid v. Canadian Farm 
Loan Board, [1937J 4 D. L. R. 248 ; 
45 Man. L. R. 357 ; 7 F. L. J. (Can.) 
84.— CAN. 

■1. Lease with option to pur- 

chase made in 1935.] — In Deo. 1935, 
pltf. leased a section of land to defts. 
for a term ending Dec. 31, 1930. The 
lease? gave defts. an option to purchase 
the land. Defts. exercised their option 
Sc an agreement for sale of the land 
was entered into between them Sc, 
pltf. in June, 1937. Deft*. made the 
cash payment provided for by the 
agreement but defaulted with respect 
to the crop payment due on the cron 
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of 1937. Pltf. sued for specifle per- 
formance or, in the alternative, sale or 
foreclosure. Defts. contended that 
they were entitled to the benefit of 
sect. 8 of Debt Adjustment Act, 1937, 
& that as pltf. had not secured the 
permit required thereby before begin- 
ning this action, it could not succeed: 
— Held : there was no prior or ante- 
cedent consideration for the agreement 
sued on before it was executed in 
June, 1937, but “ the whole of the 
original consideration therefor arose,*’ 
within sub -sect. (3) of sect. 8, at that 
time, &, therefore, no permit was 
required & the defence failed. — 
Netherlands Investment Co. of 
Canada, Ltd. v. Lasher, [1938] 2 
W. W. R. 493.— CAN, 

sp. Action by mortgagee against 

transferee of land on implied covenant — 
Whether permit necessary.} — Pfkifle v 
BACHINSKY, [1939] 2 W. W. R. 389.— 

CAN. 

■r. Transaction intended tc 

circumvent legislation — Invalid. ] — Kor- 
ean v . Supynuk, [1939] 1 W. W. R. 
45 ; 1 D. L. R. 790.— CAN. 

•z. Mortgagors* dr Purchasers' Belief 
Act 8 — Effect of leave.) — Only one 
order granting leave to oommence or 
continue proceedings is contemplated 
by Mtgors.’ & Purchasers' Relief Act, 
1932, & an order thereunder to com- 


mence or continue proceedings in- 
cludes all such Bteps as may be neces- 
sary to be taken, either before or after 
judgment. — Re British Columbia 
Realty Development Corpn., Ltd., 
[1934] 3 W. W. R. 136.— CAN. 


There 

order of a master on appli 
Mtgors. & Purchasers Relief Act, 1933 
(Ont.). — Re Waterman, [1936] 1 

D. L. R. 117 ; O. R. 47.— CAN. 


sd. British Columbia Act 0/1934 

— Whether repealed.) — Mtgors.’ & Pur- 
chasers’ Relief Act, 1934, is still in 
force although it has not been printed 
in extenso in the R. S. B. C., 1936. — 
Re Intended Action of Knox v. 
Venning, [1937] 3 W. W. R. 112.— 
CAN. 


if. Form of appointment .) — An 

appointment for the holding of an 
inquiry pursuant to sect. 5 of Mtgors.’ 
& Purchasers’ Relief Act, 1934, read 
that the purpose of the inquiry was to 
determine whether the intended pltf. 
should be granted leave “ to foreclose 
a certain agreement for sale.” The 
report of the registrar on the inquiry 
recommended that leave be granted 
the intended pltf. “ to take proceed mgs 
by way of foroclosurd or sale or other- 
wise ” for the recovery of the principal 
moneys, interest, etc., payable under 


said agreement & indenture of assign- 
ment dated Sept. 6, 1928. The order 
made prior to the issuance of the writ 
gave the intended pltf. leave “ to take 
proceedings by way of foreclosure or 
sale or otherwise ” for the recovery of 
the principal moneys, interest, etc., 
payable under said agreement & also 
under said assignment : — Held : after 
considering the wording of the appoint- 
ment & report as well as that of the 
order, the interpretation to be put 
on the words ** take proceedings by 
way of foreclosure or sale or other- 
wise ” in the order Bhould be the same 
as that which would be put on those 
words as used in sect. 4 (1) (a) of said 
Act, & said words used in soot. 4 (1) (a) 
cannot be read as if the words contained 
in soct. 4 (1) (d) were omitted 

altogether. — Y orkshire & Pacific 
Securities, Ltd. v. Fiorenza, [1938] 
l W. W. R. 390; 1 D. L. R. 785.--CAN. 

Bg. Principal reduced.) — Mtgee. 

hold entitled to be protected by having 
principal reduced. — Graham v. Fer- 
guson, [1938] 4 D. L. R. 769.— CAN. 

•k. Poverty of mortgagor's 

successors.) — In application under 
Mtgors. & Purchasers Relief Act, 
mtgee. cannot Bholter behind poverty 
of subsequent owners of mtged. 
premises. — Chartered Trust & Kxor. 
Co. v. Topple, [1938] 3 D. L. R. 761.— 
CAN. 


58 



VoL XXXV. Cases 62a— 66. 


NAME AND ARMS. 


Part I. — Name. 

62a. Costs of compliance.] — The tenant for life 64a. .] — Semple v. Holland (1803), 33 Beav. 

under a will must pay the expenses of taking 94 ; 65 fi. R. 302. 

testator's name & arms as directed by the will. 

— Be Mercer, Drewe-Mercer v. Drewe- 66. After this case add : — 

Mercer (1889), 6 T. L. R. 95. Land held In undivided shares.}— See 

64. Add, Citations : — 96 L». J. Ch. 9 ; 136 L. T. Re Hind, Bernstone v, Montgomery, 

23 ; subsequent proceedings , [1927] 1 Oh. 693. Settlements, No. 3143g. 

PART I. SECT. 7, SUB-SECT. 1. 

sa. Whether infant may change .] — Sernble : it is impossible for an infant to accomplish the act of taking or assuming a 
surname by any voluntary action on his part . — lie Talbot, [1932] 1. R. 714. — IR. 
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7 oL XXXVI. Cases 1 — 87 . 


NEGLIGENCE. 


Part I. — General 

1, Add . Annotations ; — As to (1), (2) & (3) Consd. 

Markland v. Manchester Corpn., [1934] 1 
K. B. 560. As to (4) Refd. Cunard v. 
Antifyre, Ltd., [1933] 1 K, B. 551 ; Markland 
v. Manchester Corpn., [1934] 1 K. B. 566. 

2* Add. Annotation : — Consd* McAlister (or 
Donoghue) v. Stevenson (1932), 101 L. J. 

P. 0. 119. 

8. Add. Annotation : — Refd. Markland v. Man- 
chester Corpn., [1934] 1 K. B. 560. 

4. Add. Annotations : — Generally , Refd. Cosmo- 

E olitan Shipping Co. (Inc.) v. Hatton & 
ookson, Ltd. (Liverpool) (1929), 143 L. T. 

290 ; Jones v . Great Western By. Co. (1930), 

47 T. L. R. 39 ; McGowan v. Stott (1923), 

99 L. J. K. B. 357, n. ; Simpson v. London, 
Midland & Scottish Ry. Co., [1931] A. 0. 351 ; 
McOullum v. Northumbrian Shipping Co. 
(1931), 146 L. T. 124. 

4a. .] — Hargrove v. Burn 

(1929), 40 T. L. R. 59. 

7. Add. Annotations : — Refd. Manchester Corpn. 
v . Fammouth (1929), 40 T. L. R. 85 ; Cunard 
v. Antifyre, Ltd., [1933] l K. B. 551. 

9. Add. Annotations : — Consd. McAlister (or 
Donoghue) v . Stevenson (1932), 101 L. J. 

P. C. 119 ; Parker v. Oloxo, Ltd. & Senior, 
[1937] 3 All E. R. 524. Refd. Oliver v. 
Sadler & Co., [1929] A. C. 584 ; Bottomley v. 
Bannister (1931), 101 L. J. K. B. 40 ; Cunard 
v. Antifyre, Ltd., [1933] 1 K. B. 551 ; Farr 


Principles. 

v. Butters Bros. Sc Co., [1932] 2 K. B. 606 ; 
Grant v. Australian Knitting Mills, Ltd., 
[1930] A. C. 85 ; Howard v. Furness Houlder 
Argentine Lines, Ltd. & Brown, Ltd., [1930] 
2 All E. R. 781 ; Otto v. Bolton Sc Norris. 
[1930] 1 All B. R. 960 ; Barnes v. Irwell 
Valley Water Board, [1938] 2 All E, R. 650. 

10. Add. Annotations: — Refd. Fanton v. Denville, 
[1932] 2 K. B. 309 ; Haynes v. Harwood & 
Hon, [1934] 2 K.B. 240 ; Dann v. Hamilton 
[1939 J 1 K. B. 509. 

12. Add. Annotations : — Consd. Re Munton, 

Munton v. West, [1927] 1 Ch. 262. Apld. Re 
Vickery, Vickery v. Stephens, [1931] 1 Ch. 
572. Refd. Re Windsor Steam Coal Co. (1901), 
Ltd., [1929] 1 Ch. 161. 

15. Add. Annotations : — As to (1) Consd. Bromily 
v. Collins, [1930] 2 Ail E. R. 1001. Generally , 
Refd. Cunard v. Antifyre, Ltd., [1933] 1 
K. B. 651. 

26. Add. Annotaiions : — As to (1) Consd. McAlister 
(or Donoghue) v . Stevenson (1932), 101 L. J. 
P. C. 119. Refd. Cunard w. Antifyre, Ltd., 
[1933] 1 K. B. 651 ; Farr v. Butters Bros. 
& Co., [1932] 2 K. B. 006 ; Barnes v. Irwell 
Valley Water Board, [1938] 2 All E. R. 650 ; 
Old Gate Estates, Ltd, r. TopJis & Harding 
& Russell, [1939] 3 All E. R,. 209. 

27. Add. Annotation : — Refd. Bryce v. Hornby 
(1988), 82 Sol. Jo. 210. 


PART I. SECT. 1, SUB-SECT. 1. 

ft lv. .] — Negligence Is not 

the absence of care which will prevent 
an accident, but rather the absence of 
that oare which a reasonably prudent 
person would exercise. — Macqregor 
v. Canadian National Rys. & 
Edmonton City, [1930] 3 W. W. It. 
392 : [19311 1 D. L. R. 87 ; 25 Alta. 
L. R. 104 : vara.. [1930] 3 W. W. R. 
237.— CAN. 

m . Failure to take ordinary care .] — 
Negligence is a falluro to take ordinary 
care, not a failure to take extra- 
ordinary care. In the circumstances of 
the present case it was open to the 
Jury, on the evidence before them, to 
suppose that the Infant pltf. com- 
muted a mere error of judgment, & to 
find that, at the moat, she only failed 
to take extraordinary care. As it was 
open to the jury to think that, in 
relation to the acts or omission which 
contributed to the cause of the collision, 
deft, was negligent in that he failed to 
take ordinary care while pltf, was not 
negligent in that, at the most, it had 
been proved that she failed to take 
extraordinary care, the jury were 
bound to find for pltf,, & their verdict 
could not be disturbed. — Wright v. 
Anderson (NO. 2), [1936] N. Z. L. R. 
724 ; G. L. R. 524 ; 12 N. Z. L. J. 
832.— N. Z. 


PART L SECT. 1, SUB-SECT. 2. 
sd. Meaning of .) — “ Gross negli- 
gence ” within a statute providing that 
a gratuitous guest in a motor vehicle 
shall not have a oause of action for 
damages against the owner or driver 
for injuries sustained in an aocident 
unless the aocident was caused by the 
“gross nsghgenoe or wilful Sc wanton 
misconduct “of the owner or driver : — 
Held: to mean such recklessness or 


deliberate act as shows a disregard or 
indifference to the rights or safety of 
others as distinguished from a mere 
temporary lapse or involuntary & 
momentary negloct. The absence of 
even a slight degree of care to avoid 
obvious dangers Is, undoubtedly, gross 
negligence. — Nrx v. Godfrey, [1930] 
1 W. W. R. 680 ; 2 D. L. R. 626 ; 5 
F. L. J. (Can.) 308; affd., [19361 2 
W. W. R. 497 ; 4 D. L. R. 365 ; 44 
Man. L. R. 201.— CAN. 


•f. .] — “ Gross negligence ” in 

the phraso “ gross negligence or wilful 
Sc wanton misconduct ” in sect. 8 of 
1936, c, 106, amending sect. 85 of 
Vehicles Act, 1935, connotes criminal 
negligence, which differs from civil 
negligence because, objectively, It 
Implies a want of care which may 
endanger human life while, sub- 
jectively, it implies a state of mind 
Indifferent to consequences. By re- 
serving to a passenger a cause of action 
against the o wner & operator of a private 
motor vehicle tar Injuries sustained 
by him by reason of gioss negligence 
on the part of the driver, besides those 
arising from wilful Sc wanton miscon- 
duct, the Legislature meant to make 
sure that he would have the right to 
recover for conduct of a oertain 
tortious quality in regard to matters of 
omission as well as in regard to those 
of commission. While, therefore, there 
is thus obviously a distinction between 
the ideas involved in these terms so 
stated alternatively, yet the fact of 
their "association as if affording equal 
grounds for liability is a reasonable 
basis for the assumption that the legal 
gravity of the fault to be predicated 
of the one is on a parity with that 
included in the other. Since “gross 
negligence ” In said sect, does not 
imply so much an intention to do wrong 
but rather the absence of an intention 

1 


to do right, the trial Judge’s charge to 
the jury herein was erroneous in so 
far as it Instructed them in effect that 
the conduct constituting “ gross negli- 
gence " must be intentional ; but this 
defect was cured by the fact that ho 
also told them that the driver would 
be guilty of “ gross negligence ” if his 
conduct had shown a reokloss dis- 
regard for, i.e. a complete indifference 
to, the safety & rights of others ; A 
by the supplemental instruction, in 
which in answer to the jury’s question 
as to what kind of Indifference could 
constitute gross negligence, he told 
them in the circumstances it would 
mean that Indifference which showed 
that the driver was careless of the 
consequenooe Sc “ took a chance.*' — 
Shortt v. Rush Sc British American 
On. Go., Ltd., U037] 2 W. W. R. 191 ; 
4 D. L. R. 62 ; 7 F. L. J. (Can.) 53.— 
CAN. 


sc. .1 — Pltf., a gratuitous pas- 
senger In a motor car driven by deft. 
M. Sc owned by deft. 1)., sued for 
damages for injuries sustained as a 
result of the car leaving the road Sc 
running into a ditch : — Held : pltf. 
had established “ gross negligence " 
on the part of M.— Lloyd v. Milton 
Sc Dehkbon (No. 2), [1937] 3 W. W. R. 
504 ; 7 F. L. J. (Can.) 213; revsd. 
sub nom . Dkrkbon v. Lloyd, £1938 J 
S. 0. R. 315.— CAN. 

si. .]— The negligenoe of the 

driver of a motor car in driving from a 
private road on to a highway in front 
of a truck approaching from his right, 
he turning to his left : — Held : not to 
hare been “ gross negligence or wUful 
Sc wanton misconduct** within sect. 
60a of Highway Traffic Act, 1930. — 
Lawrence e. Gourlay Sc DeVries, 
[1938] 1 W. W, E. 409; 1 D. L. R. 
783 ; 45 Man. L. R, 660.— CAN. 

»p. .} — The meaning of the 
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38. Add. Annotations : — Consd. Campbell v . Shel- 
boume Hotel, Ltd., [1939] 2 K. B. 534. Held. 
Coleshill v. Manchester Corpn., [1928] 1 
K. B. 776 ; Lee v. Luper, [1936] 3 All E. R. 
817. 

47. Add. Annotation : — Reid. Deen v. Davies, 
[1936] 2 K. B. 282. 

52. Add. Annotation : — Held. Vaile Bros. v. Hob- 
son, Ltd. (1933), 149 L. T. 283. 

53. Add. Annotations : — Dlstd. Oliver v. Sadler 
& Co., [1929] A. C. 584. Apld. Parr v. 
Butters Bros. & Co., [1932] 2 K. B. 606. 
Consd. McAlister (or Donoghue) v. Stevenson 
(1932), 101 L. J. P. C. 119. Reid. Bottomley 
v. Bannister, [1932] 1 K. B. 458 ; Howard v. 
Furness Houlder Argentine Lines, Ltd. & 
Brown, Ltd., [1936] 2 All E. R. 781 ; Otto 
v. Bolton & Norris, [1936] 1 All E. R. 960. 

55. Add. Annotations : — Dlstd. Cunard v. Anti" 
fyre, Ltd., [1933] 1 K. B. 551. Reid. Otto v. 
Bolton & Norris, [1936] 1 All E. R. 960 ; 
Metropolitan Properties, Ltd. v. Jones, [1939] 
2 All E. R. 202. 

58. Add. Annotation : — Reid. Jones v. Great 
Western By. Co. (1930), 47 T. L. R. 39. 

59. ' Add. Annotations : — Consd. Coleshill v. Man- 

chester Corpn., [1928] 1 K. B. 776 ; Gilmour 
. v. Belfast Harbour Comrs. (1933), 150 L. T. 
63 ; Pitt v. Jackson, [1939 ’ 1 All E. R. 129. 

69a. .1 — In Mar. 1926, defts. carried out 

demolition work on premises adjoining other 
premises, called X., under a limited licence 
given by the owners of premises X. One of 


the conditions of the licence was that defts. 
should make good all damage done to pre- 
mises X. by reason of the demolition opera- 
tions. In the course of the operations defts. 
allowed debris to drop on an inaccessible 
part of the roof of premises X. & did not 
remove all the debris therefrom when the 
demolition work was completed. In July 
pltf. became the occupier of premises X. 
under a lease. In Sept. a heavy storm of 
rain washed the debris which had been left 
by defts. on the roof of premises X. into the 
gutters on the roof, & a gulley was choked & 
the basement of premises X. was hooded, 
& goods which pltf. kept there were damaged. 
In an action by pltf. claiming damages for 
defts.’ negligence : — Held : there could be no 
negligence, as there was no duty on the part 
of defts. towards pltf. — Konskier v. Good- 
man (B.), Ltd., [1928] 1 K. B. 421; 97 
L. J. K. B. 263 ; 138 L. T. 481 ; 44 T. L. R. 
91, C. A. 

59b. .] — Hargrove v. Burn (1929), 46 

T. L. R. 59. 

*59c. .] — Pltf. was riding on the pillion of the 

third party’s motor cycle. Deft., who was 
also riding a motor cycle, had agreed to lead 
them, as he was familiar with the road. At 
a left-hand bend, deft, drove straight ahead 
off the road on to a piece of waste land. He 
then applied his brakes, whereupon the 
third party, who had followed him off the 
road, slightly collided with him, & pltf. was 
injured. It was contended that pltf. could 
not recover against deft., as the latter owed 


words “ gross negligence ” In sect. 
85 (2) of Vehicles Act. 1934-35, is 
coloured by their association with the 
words, “ or wilful & wanton mis- 
conduct/* which follow them Sc with 
whioh they are collocated. 

The negligenoe of deft. B. In failing 
to keep a proper look-out on approach- 
ing an intersection & in therefore 
failing to yield the right-of-way to 
a vohlole on his right, Bald negli- 
genoe being in this case nothing more 
than inadvertenoo : — Held : not to 
amount to “ gross negligenoe or wilful 
& wanton misconduct T * within said 
sect. 85 (2) of Vehicles Act, 1935. — 
Heck v. Braun & Marcjhuk, [1938] 
2 W. W. Ii. 1.- — CAN. 

sq. — — .] — The finding of the trial 
Judge that there was no “gross negli- 
gence or wilful & wanton misconduct *’ 
within seot. 60a of Highway Traffic 
Act, 1930, on the part of the driver of 
deft/s automobile, held one which, on 
the evidence herein, could not be 
reversed on appeal. — McLeod v. Paul, 
[1938] 3 W. W. R. 406 : 4 D. L. R. 
718; 8 F. L. J. (Can.) 149. — CAN. 

•r. — — .] — Pltf., a gratuitous pas- 
senger, was Injured when the auto- 
mobile In whioh she was riding 
overturned. The only possible ex- 
planation of the acoident was that the 
driver had suddenly fallen asleep or 
lapsed Into absent-mindedness : — 
Held: since ‘such a condition has no 
element of a guilty mind in it but 
rather a complete absence of intention, 
it could not be said to be “ gross negli- 
gence or wilful & wanton misconduct ** 
within sect. 60a of Highway Traffic 
Act, 1930. — Osmond v. MoColl- 
Frontenac Oil Co., Ltd., [1939] 2 
W. W. R. 387.— CAN. 

st. .1 — Although deft, motorist 

was found to have been going too fast 
when driving at night on a country 
road during a snowstorm, held his 
conduct did not amount to “gross 
negligenoe or wilful 8c wanton mis- 


conduct/’ within sect. 60 a added to 
Highway .Traffic Act, 1930, by 1935, 
o. 20. s. 10. — McQuarrie v. Drysuale, 
[1939] 1 W. W. R. 252.— CAN. 

PART I. SEOT. 2, SUB-SECT. 1. 

33 xxv. .]— An action of 

damages was brought against a firm 
of ginger beer manufacturers on behalf 
of two children who had been Injured 
through drinking a bottle of ginger 
beer, manufactured by defenders, 
whioh contained the decayed body of 
a mouse. The bottle was bought 
from a retailer, but the mouse, un- 
known to the manufacturers, was in 
the bottle when It left their factory. 
It waB possible for mice to enter empty 
bottles at a factory, but the mauu- 
tacturers’ system of cleansing & 
inspecting the bottles before filling was 
the best system known In the trade. 
There was no afflrmativo proof of 
carelessness by any of tho manu- 
facturers’ servants in carrying out the 
system : — Held : defenders fell to be 
assoilzied ; on the ground that, as 
defenders neither knew that the con- 
tents of the bottle wore dangerous, 
nor were dealers In articles per ae 
dangerous, they owed no duty to the 
consumers, who had not contracted 
with them. — Mullen v. Barr & Co., 
Ltd., M’Gowan v. Barr & Co., Ltd., 
[1929] S. C. (Ct. of Sess.) 461.— SCOT. 

33 xxvi. .] — Pltf., who was em- 
ployed by deft. In his store, observed 
deft, handling a loaded revolver Sc 
later overheard deft, in his office inform 
one of her fellow-employees that he 
was going out to shoot himself or some 
one. Deft, was drunk. Shortly after- 
wards deft/s statement, was repeated 
to pltf. by the employee to whom it 
was mode & pltf. became nervous. 
Deft, left his office Sc pltf. heard a shot 
fired, but shortly afterwards deft, 
returned unharmed. Later still, deft, 
continuing his erratic behaviour, tore 
up banknotes in pltf/s presence, say- 
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ing that he would not bo there in the 
morning to mend them & that a death 
would be heard of. Pltf. alleging that 
deft/s conduct shocked her &c caused 
her to become ill, sued deft, for dam- 
ages for negligenoe, breach of contract, 
assault, & for wilfully causing her 
harm. At the trial of the action a 
verdict was entered by direction of the 
trial judge for deft. Upon appeal 
Held : there was no evidence of any 
breach of any duty, contractual or 
other, towards pltf., no assault, 8c no 
intention to injure pltf. &, therefore, 
that the trial judge was right In direct- 
ing a verdict for deft. & the appeal 
should be dismissed. — Bun van r. 
Jordan (1936), 36 S. R. N. S. W. 350 ; 

53 N. S. W. W. N. 130 : atfd. (1937), 
57 O. L. R. 1 • 37 S. R. N. S. W. 119 ; 

54 N. S. W. W. N. 61 ; 10 A. L. J. 
463 ; 43- Argus L. R. 204.— AUS. 

33 xxvii. .] — Pltf. sued deft, for 

damages for negligencealleging that her 
health had been Impaired as a result of 
nervous shock. Pltf/s young son had 
gone out to play, & his body was later 
found in an unfenced excavation which 
was filled with water, & for the 
existence of which deft, was responsible. 
Pltf. was present at the finding of the 
body: — Held: there was no evidence 
of any breach of duty owed, by deft, 
to pltf. & appeal was dismissed. — 
Chester v. waverley Municipal 
Council (1938), 38 S. R. N. S. W. 603 ; 

55 N. S. W. W. N. 221.— AUS. 

33 xxviii. .] — Although in order 

to establish liability for negligence It Is 
necessary to show that the law 
recognises that deft, owed some duty 
to pltf. under the circumstances : — 
Held : deft, was liable for the injuries 
suffered by the pltf. herein even if pltf. 
was a trespasser. — Hiatt v. Zien Sc 
Acme Towel Sc Linen Supply, Ltd., 
[1939] 1 W. W. R. 314 ; 8 If. L. J. 
(Can.) 276.— CAN. 

33 xxix. .] — Hook v. Davies, 

[1939] 1 W. W. R. 539.— CAN. 
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him no special duty, & his injuries were due 
to the negligence of the third party in driving 
off the road : — Held : in the circumstances of 
this case, deft., having undertaken to lead 
the third party & pltf., was under a duty to 
both of them not to put them in a position 
of danger. — Sharp v. Avery & Kerwood, 
[1938] 4 All E. R. 85 ; 82 Sol. Jo. 908, C. A. 

60. Add. Annotation : — Consd. Dann v. Hamilton, 
[1939] 1 K. B. 509. 

61. Add. Annotation : — Refd. Jarvis v. Moy, 
Davies, Smith, Vandervell & Co., [1936] 1 
K. B. 399. 

64. Add. Annotation : — Refd. Jarvis v. Moy, 
Davies, Smith, Vandervell & Co., [1930] 

1 K. B. 399. 

66. Add. Annotation : — Refd. Winkworth v. 

Raven, [1931] 1 K. B. 652. 

78. Add. Annotation : — Refd. Liddle v. North 
Riding of Yorkshire County Council, [1934] 

2 K. B. 101. 

79. Add. Annotation : — Refd. Banco de Portugal 
v. Waterlow & Sons, Ltd. (1931), 100 L. J. 
K. B. 465. 

83. Add. Annotations : — Consd. Howard v. 

Farmer & Son, Ltd., [1938] 2 All E. R. 296. 
Refd. Stein v. Gates (1935), 79 Sol. Jo. 252 ; 


Burnham v. Boyer & Brown, [1936] 2 All 
E. R. 1165. 

83a. Liability to blind person.] — 

Stein v. Gates (1935), 79 Sol. Jo. 262. 

83b. .] — A crowd artiste in a film 

production was injured by the intensity of 
the lighting in a ballroom scene. The 
lighting was not abnormal for a scene of this 
kind, but its effect was increased by the 
high polish of the floor. The film co. pleaded 
that they themselves were not responsible 
for the lighting & pltf. joined the second 
deft, who, pltf. alleged, was in charge of the 
lighting. Defts. then added a defence of 
common employment : — Held : ( 1 ) lighting of 
the intensity used was not frequently used 
in the production of films & there was a duty 
upon the film co. to warn the artistes or to 
take precautions against injury to them; 
(2) it was the system of lighting that was at 
fault & there was no question of common 
employment ; (3) the second deft, took no 

responsibility for the effect of the lighting 
upon the performers. He was there to pro- 
vide the lighting the co. required, & the like- 
lihood of damage to the performers was 
known to the film co., & was a risk which 


60 1. Application to recreation as well 
as work — Accident at game of golf.] — 
Pltf. while playing golf lost her eye 
as the result of being struck by a golf 
ball played by deft. : — Held : deft, in 
playing the ball as he did, under the 
circumstances In question, was guilty 
of negligence, &, therefore, could not 
escape liability on the ground that pltf. 
had acoepted the risks Incidental to the 
game. — Ratoliffe t>. Whitehead, 
119331 3 W. W. R. 447 ; 41 Man. L. R. 
570.— CAN. 

60 ii. Pltf., while play- 

ing golf on a certain course, was 
struck on the eye by a ball played by 
deft. The eye was so injured that in a 
few day 8 it had to be removed. Ho 
now brought action claiming £5 00 by 
way of damages, the parties having 
agreed that this ct. should have juris- 
diction to hear the action. On tho 
facta stated In the judgment : — Held : 
no lack of reasonable care on deft.’s 
part in having failed to notioe pltf. 
prior to making her shot had been 
established, nor had pltf. established 
that, evon on the basis that deft, had 
or should have seen him before playing 
her shot, she was guilty of negligence 
in failing to warn him before she 
played. — Edwards v. Mehaffey 
(1936), 31 M. C. R. 45.— N. Z. 

60 ill. .] — A golf player in 

the course of a game whilst putting 
on a green was struck by a ball driven 
by a player from an adjoining tee & lost 
the sight of an eye : — Held : the Lord 
Chief Justice should have acceded to 
tho request of counsel for the Club 
8c withdrawn the case against the Club 
from the Jury on the grounds that when 

S ltf. paid his green fee 8c received his 
cket, he impliedly agreed to take the 
course as he found It, provided it was 
free from unusual dangers or traps, & 
to accept the risks of the gamo as 
between himself 8c the Club, 8c that the 
injury he received was duo to a risk 
of the game 8c not to any negligent 
design or construction of the course ; 
also, pltf. could not on appeal rely on 
new matter imported into the case for 
the first time by the Jury by way of 
rider to their findings. 

Every player when on the course 
must take due care for his own safety 
8c for the safety of others by keeping a 
good look out for the disposition of the 
various greens & tees as he is coming to 


them or going from them, more 
especially if ho is a stranger to the 
course, & must kcqp a good look out 
for the whereabouts of other players, 
whether in front or behind, in whose 
line he may find himself, thereby 
ruu<iiu. > * the risk of being hit, or who 
may appear in his line so that he runs 
the risk of hitting them ; also, he must, 
act on the knowledge so acquired & 
not place himself in a position where 
he is in danger of being hit by other 
players if he can avoid it, nor himself 
play a shot while other players are in 
a place whoro he may hit them with- 
out giving them due warning & being 
satisfied that they havo received it. — 
Hotter v. Carlisle 8c Cljftonvillk 
Golf Club, Ltd., [1939] N. I. 114.-- 
IR. 
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68 ill. While deft, was driv- 

ing a motor oar along a well-nsod trail 
on tho grounds of an agricultural fair 
aasocn. he noticed three men standing 
talking a few feet from the left edge of 
the trail. His speed was not more 
than four miles per hour, & when three 
or four rods from tho men ho sounded 
his horn. One of the three, pltf., 
whose back was towards the car, 
stepped backwards Just as tho front 
of the car was opposite him. He was 
struck & fell, & the car went over 8c 
fractured his ankle. Deft, stopped the 
car while pltf. was between tho front 
& rear wheels : — Held : the appeal 
should be dismissed, deft.'s conduct 
being that of a reasonably prudent man 
under the circumstances. — Monning- 
ton v. White, (1936] 2 W. W. R. 362 ; 
3 D. L. R. 745 ; 44 Man. L. R. 237.— 
CAN. 

78 iv. .] — Pacific Stages, Ltd. 

r. Jones, (19281 2 P. L. R. 897 ; 
H9281 S. C. R. 92.— CAN. 


PART I. SECT. 2, SUB-SECT. 3.— C. 

77 U. .1 — Abmand v. Car r 8t 

Carr 8c Wilcox, [19261 3 D. L. R. 
592 ; [19261 8. C. R. 575.— CAN. 
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80 xxii. .1 — Zeidsx v. Winni- 

peg Elec. Co., [1928] 8D. L.K. 570 ; 
[1928] 2 W. W. R. 601 : 84 Gan. Ry. 
Cas. 267 ; 37 Man. L. R. 412 ; revsa., 
sub nom. Winnipeg Elec. Co. v. 
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Zkidkl, (1929i 3 D. L. R. 610 ; 8. C. R. 
538 — CAN. 

80 xxili. .]— Even though a 

motor car la travelling on the right- 
hand side of the road, tho driver is 
not. Justified in holding to his course 
regardless of the oonsequonces, but 
is bound to exorcise reasonable oare 
to avoid injuring others, & owes this 
duty to the driver of an approaching 
car even If the latter has not yet com- 
plied with the statutory provision 
requiring him to turn out. to the right 
of tho oontio of the highway. — Audkt 
r. Wkthch, [1928] 3 W. W. R. 655.— 
CAN. 


80 xxiv. .J — Mann v. Sharp 

(P. E. 1.), [1929] 4 D. L. R. 949.— CAN. 


80 xxv. .] — A motorist making 

a turn into tiro path of vehicles coming 
in tho opposite direction is responsible 
for & collision with an oncoming motor 
cyclist. — B kazlky v. Mills Bros., 
Ltd., Plunkett v. Milir Bros., Ltd., 
[1937] t D. L. R. 205 ; 51 B. C. R. 
197.— CAN. 


82 vil. - — .] — Persons 

lawfully doing a work which Interferes 
with a public right, c.g. contractors 
working on ft highway, must use 
reasonable care not to injuro persons 
lawfully exercising that right. &, 
therefore, must take reasonable pre- 
cautions to warn such persons of 
dangers created by tho doing of the 
work which the latter could not with 
reasonable care discover. — McCulloch 
r. Star Construction Co., [1928] 1 
D. L. R. 970 ; P928J 1 W. W. R. 211 ; 
22 Sask. L. It. 231.— CAN. 


82 viii. .]— Harvie 

v. Canadian Pacific Ry. Co. 8c Hurst 
Engineering 8c Construction Co., 


Ltd.. [1929] 2 D. L. R. 422; 1 

W. W. 11. 72; 35 Crlm. Ry. Cas. 274 ; 


23 8. L. R. 257.— CAN. 


82 lx. .] — Where a person 

driving a motor car on a narrow country 
road sees men 8c teams engaged on 
construction work on the road ahead 
of him he should at once slow down 8c 
look for a signal to proceed unless upou 
a careful survey it is clear that the 
road Is open to traffic. — Phillips v. 
McKay. (1932] 1 W. W. R. 730 ; 2 
D. L. R. 614 ; 40 Man. L. R. 236 - 
CAN. 
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they took upon themselves. His employ- 
ment afforded them no protection against 
their negligence in using such bmliant 
lights without proper precautions. — Russell 
v. Criterion Film Productions, Ltd., 
[1930] 3 All E. R. 027 ; 53 T. L. R. 117 { 80 
Sol. Jo. 1030. 

86. Add. Annotations: — Retd. Silverman v. Im- 
perial London Hotels (1927), 137 L. T. 57 ; 
Dee Conservancy Board v. McConnell, [1928] 
2 K. B. 159 ; Hall v. Brooklands Auto- 
Racing Club (1932), 48 T. L. R, 540. 

89a. Permanent waving.] — Pltf., who was in 

the habit of bleaching & dyeing her hair 
herself, was, upon her own instructions, given 
a permanent wave by a servant of defts. 
Bleached hair becomes brittle & devitalised. 
No warning was given to pltf. of the risk 
attached to a permanent wave of bleached 
hair, <fe, without testing one or two curls 
first, defts.* servant put 20 curls into the 
heaters at the same time. Five heaters 
were removed & put on to other curls & 
the 15 curls which had already been heated 
were, heated again. Upon removal of the 
heaters pltf.*s hair fell off for the most part, 
leaving short strands. In the instructions 
-issued by the manufacturers with regard to 
the process of permanent waving were the 
words “ do not attempt to permanent wave 
'over-bleached hair without testing for heat 
a few curls in the most difficult part *’ : — Held : 
the work was done in a negligent & unskilful 
manner & defts. were liable to pltf. in 
damages. — Dobbin v. Waldorf Toilet 
Saloons, Ltd,, [1937] 1 All E. R. 331. 

00a. Negligent repair of ear — Negligent driving — 
Effect on liability of repairer. }— -Valle Bros. 
v. Hobson, Ltd. (1938), 149 L. T. 288. 

90b. Jeweller plerelng ear.] — Pltf., requiring her 
ears to be pierced so that she could wear 
ear-rings, approached defts., who arranged 
with 0., who was a jeweller, to do this for 


them at their premises. C., before he set out 
for defts.* establishment, placed his instru- 
ment in a flame & washed his hands, &, upon 
arrival there, dipped both the instrument & 
his fingers into a glass of lysol before he 
pierced the ear. On the following day, pltf. 
entered a nursing-home for the purpose of 
undergoing a severe operation, & some 
thirteen days later, after she had experienced 
some pain in the neck, an abscess formed 
there, owing to the entry of infection into 
the hole that had been pierced in the ear : — 
Held : (1) a jeweller is not bound to take the 
same precautions as a surgeon would take, &, 
upon the facts, 0. had taken all reasonable 
precautions ; (2) it was not proved that the 
infection entered the ear at the time when C. 
pierced it. — Philips v. William Whiteley, 
Ltd., [1938] 1 All E. R. 500 ; 54 T. L. R. 
379 ; 82 Sol. Jo. 196. 

92. Add. Annotation : — Consd. Purkis v . Waltham- 
stow Borough Council (1934), 151 L. T. 30. 

95. Add, Annotation : — Consd. Cunard v. Anti- 
fyre, Ltd., [1933] 1 K, B. 551. 

101. Add, Annotation : — Distd. Wells v. Metro- 
politan Water Board, [1937] 4 All E. R. 039 

103. Add. Annotation : — Consd. Culkin v. McFie & 
Sons, Ltd., [1939] 3 All E. R. 613. 

112. Add. Annotation : — Refd. Halliwell v, Ven- 
ables (1930), 99 L. J. &. B. 353. * 

118. Add. Annotations: — As to (1) Distd. Donovan 
v. Union Cartage Co. (1932), 148 L. T. 333. 
As to (2) Consd. Haynes v. Harwood, [1935] 1 
K. B. 140. As to (4) Consd. Liddle v. North 
Riding of Yorkshire County Council, |T934] 
2 K. B. 101. Generally. Refd. Culkin v. 
McFie & Sons, Ltd., [1939] 3 All E. R. 613. 

121. Add. Annotation : — Consd. Haynes v. Har 
wood, [1935] 1 K. B. 146. 

124. Add. Annotation : — Refd. The Kate, [19351 
P. 100. 
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89a I. Barber — Bum during permanent 
waving. ] — Whilst having her hair 
permanently wared in resp.'s hair- 
dressing establishment, applt. ’s head 
was burnt, with the result that she 
incurred a small permanent bald 
patoh. Applt. claimed damages : — 
Held : applt. had been burnt by steam 
generated in a cylinder passing through 
the aperture of a clip to the scalp, Sc 
not by a heated dip coming into con- 
tact with the scalp ; in the case of a 
steam bnrn the duty was on teBp. 
through his assistants, first to adjust 
the apparatus properly, secondly to 
warn applt. to oo*operate, & thirdly, 
upon a complaint by applt., to take 
immediate steps to relieve her ; on 
the evidence, resp. had discharged 
those duties j resp.’s assistant stopped 
wnat burning was going on as soon as 
a complaint was made ; apple, was 
burnt before she complainod Sc she 
did not make the complaint in sufficient 
time to enabler the assistant to prevent 
the mischief, & applt. was not entitled 
tjQ suooeed. 

Semble if applt. has suffered from 
a metal burn the inference would 
probably be that it was causod by the 
negligence of resp. — J oluffe v. 
Turner (1936), N. L. E. 358.-*. AF. 


89a U. .] — The fact that the 

fees charged a customer at a hair-dress- 
ing school are less th&nthoed charged in 
an ordinary beauty parlour does not 
constitute a waiver of her right to 
have the work performed with such 


reasonable skill os to avoid the burning 
of her scalp. — Taylor v. Kinnon, 
[1937] 3 W. W. R. 94 ; 7 F. L. J. (Can.) 
100. — CAN. 

89a ill. .] — On appeal from 

a judgment for pltf. for injuries alleged 
to have been sustained whllo she 
was having her hair curled in deft.'s 
beauty parlour . Held : there was 
evidence to warrant the trial Judge’s 
finding that pltf.'s soalp was burned in 
the course of said treatment ; although 
there was no direct evidence of any 
witness to that effect, the evidence as a 
whole pointed to the conclusion that 
pltf.'s injury was so caused, Sc it (the 
evidence) was such that any other 
conclusion was extremely improbable. 
— Burtnick v. Softer Sc Sofeer, 
[1938] 1 W. W. R. 761 ; 2 D. L. R. 
409. — CAN. 

89a iv. .] — Liability for 

burns negligently inflicted by a per- 
manent wave machine held established 
by doctrine of res ipsa loquitur. — 
Field v . David Spender, Ltd., [1938] 
2 D. L. R. 245 ; 2 W. W. R. 385 ; 
revsd., [1939] S. C. R. 36.— CAN. 

sk. Chemist supplying customer with 
acid.) — A chemist, when supplying a 
customer with nitric acid, made use of a 
bottle provided by the customer. Owing 
to the presence in the bottle of some 
substance which united with the acid & 
caused an effervescence, the cork flew 
out of the bottle, & part of the contents 
struck a third party in the face & 
caused injury. . In an action of dam- 
ages by the latter against the chemist 
based on negligence It was proved that 
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the chemist, before pouring the acid 
into the bottle, had taken the pre- 
caution of asking the customer what 
the bottle had previously contained Sc 
been told that it was nitric acid, but 
had not made a personal examination 
of the bottle. Nothing was proved 
regarding the usual practice of 
chemists when dispensing the acid : — 
Held : in a technical matter like the 
conduct of a qualified chemist, the ct. 
could not, without evidence of practice, 
lay down a standard of care ; & accord- 
ingly, pursuer had failed to show that 
the precaution taken by defender in 
this case was inadequate. — Muir v. 
Stewart, [1938] S. C. 590.— SCOT. 

PART I. SECT. 2, SUB-SECT. S.— F. 

98 i. Carriers .) — A motor vehicle 
owned by two defts. was being driven 
by one of them, L., Sc pltf. was injured 
In a collision which followed : — Held : 
pltf., though not a passenger for hire, 
could maintain an action for damages 
for his injuries, want, of ordinary Sc 
reasonable care on the part of L. being 
shown. — Parlov v. Lozina Sc Raolo- 
vich (1920), 47 O. L. R. 376; 18 
O. W. N. 139.— CAN. 

PART I. SECT. 4 , SUB-SECT. 2. — A. 

125 jdii. .1 — Montreal Tram- 
ways Co. V. DUPEBR, (1934] 1D.L.R. 
807.— CAN. 

125 xiv. -.] — A builder’s work- 

man was killed by an electric shock 
received while engaged in alterations 
on a building. The wire which cause 
. the shock was part of a temporary 
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128. Add . J.nnofafion ; — Raid. De Freville v. Dill 
(1927), 96 L. J. K. B. 1066. 

131a. .1 — Hargrove v . Burn (1929), 46 

T. L* Ki 69. 

184. Add. Annotations: — As to (1) Consd. Purkis 
a. Walthamstow Borough Council (1934), 161 
L. T. 30. Retd. Jones v. Great Western Ry. 
Co. (1930), 47 T. L. R. 39. 

185. Add. Annotations : — Retd. The Edison, [1932] 
P. 52 ; The Arpad, [1934] P. 189. 

189. Add. Annotation : — Retd. The Edison (1932), 
147 L. T. 141. 

142. Add. Annotations : — Consd. Bottomley v. Ban- 
nister (1931), 101 L. J. K. B. 46 ; McAlister 
(or Donoghue) v. Stevenson (1932), 101 L. J. 
P. C. 119. Retd. Grant v. Australian Knit- 
ting Mills, Ltd., [1936] A. C. 85; North- 
western Utilities, Ltd. v. London Guarantee & 
Accident Oo., [1936] A. C. 108 ; Howard v. 
Furness Houlder Argentine Linos, Ltd. & 
Brown, Ltd., [1936] 2 All E. R. 781 ; Burfitt 
v. Kille (A. & E.), [1939] 2 K. B. 743 ; Paine 
v. Colne Valley Electricity Supply Co., [1938] 
4 All E. R. 803. 

143. Add. Annotations : — As to (2) Retd. Pontar- 
dawe Rural District Council v. Moore- 
Gwyn, [1929] 1 Ch. 666 ; Bartlett v. Totten- 
ham, [1932] 1 Ch. 114. Generally , Retd. 
Northwestern Utilities, Ltd. v. London 
Guarantee & Accident Co., Ltd., [1936] 
A. C. 108 ; Western Engraving Co. v. Film’ 
Laboratories, Ltd., [1936] 1 All E. R. 100 ; 
Marchant Manufacturing Co. v Leonard D. 
Ford & Teller, Ltd. (1936), 151 L. T. 430 ; 
Collingwood v. Home & Colonial Stores, Ltd., 
[1936] 3 All E. R. 200 ; Hale v. Jennings 
Bros., [1938] 1 All E. R. 679. 

161. Add. Annotations : — Retd. Compania Mexicana 


De Petroleo El Aguila v. Essex Transport & 
Trading Co. (1929), 141 L. T. 106; The 
Edison, [1932] P. 62 ; Liesbosch S.S. Owners 
v. Edison S.S. Owners, [1933] A. C. 449; 
Haynes v. Harwood & Son, [1934] 2 K. B. 240 ; 
Domine v. GrimsdaU, [1937] 2 All E. R. 119. 

156. Add. Annotation: — Retd. S.S. Singleton 
Abbey t>. S.S. Paludina, L1927] A. C. 16. 

161. Add. Annotation .—Retd. H. v. H., [1928] P. 
206. 

162. Add. Annotation : — Consd. Canadian Pacific 
Ry. v. Kelvin Shipping Oo. (1927), 138 L. T. 
369. 

181. Add. Annotation : — Retd. Blay v . Pollard & 
Morris, [1930] 1 K. B. 628. 

182a. .] — Barber v . Clarke & Co., Ltd. 

(1939), 83 Sol. Jo. 925. 

188. Add. Annotation : — Retd. Haynes v. Harwood, 
[1935] 1 K. B. 146. 

195. Add. Annotation : — Retd. Knott v . London 
County Council, [1934] 1 K. B. 126. 

196a. .] — Pltf. was the widow of a man 

employed by deft. co. as a derricker. De- 
ceased had lett the barge on which he was 
employed & volunteered to act temporarily 
as tipper on a second barge in order to relieve 
a fellow workman. The fellow workman was 
in fact a director of the co., but at the time 
he was acting merely as a foreman over the 
job, & was not there as representing the 
board of directors. While engaged as a 
tipper in these circumstances he stumbled 
& fell into the hold, sustaining minor injuries. 
He was removed to hospital A given an 
anaesthetic under which ho collapsed & 
died. The post mortem examination showed 
that he had a diseased heart, but neither the 
history of the man’s activities nor the use of 


electric lighting system Installed about 
two months before the accident by 
a firm of electricians under contract 
with the owners of the building. 
Deceased's father brought an action 
of damages against (a) the elec- 
tricians, & ( b ) the owners of the build- 
ing. Pursuer averred fault on the 
part of the eloctricans in respect of 
defective installation of the wire 
carrying the current. He further 
averred fault on the part of t he 
owners of the building in respect, that, 
having retained possession sc control 
of the premises during the alterations, 
they had an opportunity & a duty to 
inspect the work done by the elec- 
tricians, Sc they had failed in this duty : 
— Held: In view of pursuer's aver- 
ments of an opportunity & duty of 
inspection by the owners of the 
building, the fault averred against the 
electricians was too remote from the 
accident to form a ground of action. 
Sc action as against the electricians 
dismissed ; proof before answer being 
allowed as against the owners of the 
building. — E cclks v. Cross Sc MTlw- 
HAM, [1938] S. C. 697.— SCOT. 


126 xv. .] — A shipyard co. 

repairing a ship is not liable for fire 
breaking out in her stokehold in the 
absence of proof of negligence or 
breach of safety precautions. — H ali- 
fax Shipyards, Ltd. t>. Canadian 
Govt. Merchant Marine, [1938] 4 
D. L. R. 356 ; 13 M, P. R. 223.— CAN. 


182 lv. Revsd.. [1919] 1 W. W. R. 
806. 

132 fx. .] — Following a collision 

at night between deft/s motor oar 
6c pttluL* motor truck, the truck which 
was disabled, stood at an angle across 


the road, 8c the female pltf. went back 
along the road to try to " flag ” or 
warn, by means of lighted matches, 
oncoming cars. While doing so she 
was struck by such a car. She had 
already sustained injury in the first 
accident. About ten minutes elapsed 
between it & the second acoident. 
Deft, having been found liable for the 
first accident, the question arose 
whether he was liable also for the 
additional injuries suffered by the 
female pltf. in the second accident : — 
Held : deft, could not be hold so liable. 
The circumstances did not bring the 
female pltf.’s case within those in which 
a " rescuer ” or “ intervener,” attempt- 
ing on a sudden impulse Sc without 
time for deliberation to save another 
from immediate danger, has been held 
entitled to recover from the person 
whose negligence created the danger. 
Moreover, aeffc.’s negligence was not 
the proximate cause of the female 
pltf. 's second injury. — Brine Sc Brine 
r. Dubbin, [1933] * W. W. R. 25.— 
CAN. 

132 x. .1— Cbosbie v. Wilson 

& Langlois (1933), 47 B. C. R. 384.— 
CAN. 


132 xi. .1 — Holltjm v. Robert- 

son (1936), 50 B. C. R. 551.— CAN. 

138 xix. .J — Grunnell Oo. v . 

Warren, [1937} 8. C. R. 353 ; 1 

D. L. R. 705.— CAN. 

160 i. Injury not capable of being 
foreseen or anUcipcded—IAabUuv only 
where negligence established.) — Hard- 
ing «?. Edwards 8c Tatisxch, Edwards 
v. Tatibioh, Gall r. Edwards Sc 
Tatmjoh, [19291 4 D. L. R. 698 ; 64 
O. L. R. 98.— CAN. 


PART r. SECT. 4, SUB-SECT. 3.- A. 

165 viii. ,| In attempting un- 

successfully to avoid o collision with 
deft. M.’s bicycle at a street inter- 
section where there was a "blind 
eorncr ” deft. K. swung her motor chp 
to the right &, in the agony of the 
situation, lost mental control, with the 
result that her car crossed the sidewalk 
Sc injured pltf, who was walking 
thereon : -Held ; that both defts. 
were negligent in that they were pro- 
ceeding too rapidly at that particular 
corner, since in approaching such a 
" blind corner" they should not have 
been going at a speed faster than that 
which would have enabled them to 
stop within 10 or 16 feet at the most. 
The negligence of each was a factor 
in the collision between them to the 
extent of 50 per cent. Deft. R. was 
not under the circumstances responsible 
to the pltf. except to the extent that 
she was responsible for the collision 
with the bicycle. Hchofikt.d v. Kuchf. 
& MoTavjhh, [193KJ 3 W. W. R. 349 ; 
4 D. L. It. 802. CAN. 


PART I. SECT. 4, SUB-SECT. 8.— B. 

171 iv. .]— Stephen v. McNeill, 

J 1 V. L. R. 1003; S. O. R. 637: 
[1928] 4 D. L. R. 172; [1928] 
W. R. 182.— CAN. 



PART 1. SECT. 4, SUB-SECT. 8.— C. 

188 ii. .] — Negligenoe of a third 

party is no excuse for a driver colliding 
at an intersection with a parked car — 
Pelle v . Bbbbba, [1988] 4 D. L . K 
517 ; 50 B. O. R. 646.— CAN. 
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a stethoscope did or would have disclosed the 
man’s condition. At the trial it was held 
that the death was due to the negligence of 
defts., who were ordered to pay to pltf. 
£7 85, of which sum £300 was not to be 
recoverable in any event. On appeal : — 
Held : on the facts there was no negligence 
on the part of defts. ; the fact that the 
fellow worker was a member of the board of 
directors did not in a case where he was in 
fact acting as a foreman bar the defence of 
common' employment ; on the work upon 
which deceased was engaged at the time he 


was merely a volunteer & the defence of 
volenti non Jit injuria applied ; the ad- 
ministration of the anaesthetic was not a 
wrongful act intervening between the accident 
& the death, & could not be relied on as a case 
of novu8 actus interveniena . — Bloor v. Liver- 
pool Derricking & Carrying Co., Ltd., 
[1936] 3 All E. R. 399, C. A. 

200. Add. Annotation : — Reid. Smith v. Cawdle, 
Fen, Ely (Cambridge), Conors., [1938] 4 All 
E. K. 64. 

202. Add. Annotation : — Refd. Newsome v. Darton 
Urban District Council, [1938] 3 All E. R. 93. 


Part II. — Negligence in regard to Property. 


208. Add. Annotations : — Consd. Forbes, Abbott 
«fc Lennard v. G. W. Ry. (1927), 138 L. T. 
280. Apld. Compania Mexicana De Petroleo 
El Aguila v. Essex Transport & Trading Co. 
(1929), 141 L. T. 106. Consd. HiUen r. 
I. C. I. (Alkali), Ltd., [1934] 1 K. B. 466; 
Howard v. Furness Houlder Argentine Lines, 
Ltd. & Brown, Ltd., [1936] 2 All E. R. 781 ; 
Simons v. Winslade, [1938] 3 All E. R. 774. 
.Retd. Silverman v. Imperial London Hotels 
(1927), 137 L. T. 67 ; Coleshill v. Manchester 
Ooirm., [1928] 1 K. B. 776 ; The Hayle, 
11929] P. 276 ; Hall v. Brooklands Auto- 
Racing Club (1932), 48 T. L R. 646 ; Knott 
v. London County Council, [1934] 1 K. B. 
126 ; Marshall v. Lindsey County Council, 
[1935] 1 K. B. 616 ; WeigaU u. Westminster 
Hospital, [1936] 1 All E. R. 232 ; Ellis v. 

* Fulham Corpn., [1937] 2 All E. R. 454 ; 
Woodman v. Richardson & Concrete, Ltd., 
[1937] 3 All E. R. 866 ; Naismith v. London 
Film Productions, Ltd., [1939] 1 All E. R. 
794. 

209. Add. Annotation : — Refd. Coleshill v . Man- 
chester Corpn., [1928] 1 K. B. 776. 

213. Add. Annotations : — Refd. Coleshill v . Man- 
chester Corpn., [1928] 1 K. B. 776 ; Pitt 
v. Jackson, [1939] 1 All E. R. 129 ; Taylor 
v. Liverpool Corpn., [1939] 3 All E. R. 329. 

216. Add. Annotation : — Refd. Howard v. Furness 
Houlder Argentine Lines, Ltd. & Brown, 
Ltd.. [1936] 2 All E. R. 781. 


217. Add. Annotations : — Refd. Silverman v. Im- 
perial London Hotels (1927), 137 L. T. 67 ; 
Coleshill v . Manchester Corpn., [1928] 1 K. B. 
776 ; Liddle v . North Riding of Yorkshire 
County Council, [1934] 2 K. B. 101 ; Purkis 
v. Walthamstow Borough Council (1934), 161 
L. T. 30 ; Weigall v. Westminster Hospital, 
[1936] 1 All E. R. 232 ; Bromiley v. Collins, 
[1936] 2 All E. R. 1061. 

219. Add. Annotations : — Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776 ; Howard 
v. Furness Houlder Argentine Lines, Ltd. & 
Brown, Ltd., [1936] 2 AJ1 E. R. 781 ; 

223. Add. Annotations : — As to (1) Consd. Coles- 
hill v . Manchester Corpn., [1928] 1 K. B. 776 ; 
Addie (R.) & Sons (Collieries) v. Dumbreck, 
[1929] A. C. 368. Apld. Donovan v . Union 
Cartage Co. (1932), 148 L. T. 333. Refd. 
Sycariaore v. Ley (1932), 147 L. T. 342 ; 
Liddle v. North Riding of Yorkshire County 
Council, [1934] 2 K. B. 101; Purkis i>. 
Walthamstow Borough Council (1934), 161 
L. T. 30 ; Coates v. Rawtenstall Borough 
Council, [1937] 3 All E. R. 602; Ellis v. 
Fulham Corpn., [1937] 3 All E. R. 454 ; 
Culkin v. McFie & Sons, Ltd., [1939] 3 All 
E. R. 613. As to (2) Consd. Compania 
Mexicana De Petroleo El Aguila v. Essex 
Transport & Trading Co. (1929), 141 L. T. 
106. Generally , Refd. De Freville v. Dill 
(1927), 96 L. J. K. B. 1056. 

239. Add. Annotation : — Exp Id. Davis v. Lisle, 
[1936] 2 All E. R. 213. 


PART II. SECT. 1, SUB-SECT. 1. 

206 Iv. .1— Pltf. was hired with 

his teams by L., who had a contract 
with deft. oo. to tret out logs for use in 
Co.'s lumber business. Pltf. took a 
team over a private way leading to the 
oo.'s limits, & in crossing a culvert one 
of the horses met with an accident by 
stepping upon a board which broke 
under its weight. Pltf. charged negli- 
gence in respect of the rotten condition 
of the board. There was no evidence 
that deft. oo. placed the board there, 
or knew or should have known of Its 

S resenoe there : — Held : pltf. had failed 
> prove any negligence of deft. co. — 
GUERTINP. FA88RTT LUMBER CO.J1931] 
4 D. L. R. 916 ; O. R. 589.— CAN. 

PART II. SECT. 1, SUB-SECT. 2. 
— A. (a). 

sp. Independent contractor. ] — O., 
while engaged In cleaning out a septic 
tank connected with dent's hospital, 
was killed by poisonous gas that had 
accumulated in the tank. The widow 
brought an action under Fatal Aoci- 
dents Act. The judge instructed the 
jury that its first duty was to determine 
whether the relationship of CL to deft. 


was that of a servant or that of an 
Independent contractor. He then told 
the Jury that in answering the question, 
“ Was deft, negligent,” it should apply 
a higher standard of care if It had 
found that C. was a servant than it 
should apply if it found that 0. was a 
contractor : in the former case deft, 
was negligent If it had let C. do the 
work knowing that it was dangerous 
or If it should have made inquiries to 
ascertain if the work was dangerous, 
but that, if he was a contractor, then 
deft, was required merely not to lead 
him into a trap. The jury found 
that the relationship was that of 
principal & independent oontraotor & 
there was no negligence on the part of 
deft. : — Held : the charge to the jury 
was objectionable because deft. 'a duty 
to C. was the same whether he was an 
independent oontraotor or a servant 
& therefore the jury should not have 
been asked to find in which capacity 
he was employed, & also beoause it 
told the jury that the duty of deft, 
towards an independent oontraotor 
was merely not to lead him into a trap. 
The proper questions for the jury were, 
first, whether deft, knew of the danger. 
Sc seoond, if it did not know, oould It 


by the exercise of reasonable care 
Sc diligenoe have become aware of the 
existence of the danger. — C ote v. 
Lampman Union Hospital Board, 
[19331 2 W. W. R. 81.— CAN. 


PART II. SECT. 1, SUB-SECT. 2.— 
A. (b). 

228 i. Customer in shop.] — Pltf., a 
customer in deft.'s store, dipped when 
approaching the steps leading to the 
ground floor, fell down a few steps & 
was injured. There was na question 
of structural defect or lack oi lighting 
or handrails or guards. No one saw 
exactly how she came to fall, & she 
did not know ; but alleged that it was 
due to a pool of water caused by drip- 
pings from an umbrella : — Held : pltf. 
had not proved any negligence on the 
part of deft. Even if there was a pool 
of water as alleged. Sc it was found that 
there was not, it was not a danger such 
a* deft, ought to have known of ; Sc it 
would be unreasonable to expect the 
deft, to employ people throughout 
the shop to mop up any dampness or 
moisture or drippings from umbrellas. , 
—Witt v. David Spender, Ltd., 
(19351 2 W. W. R. 644 ; 50 B. O. R. 
35.— CAN. 
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242* Add . Annotation : — Consd. Hall v. Brooklands 
Auto-Racing Club (1932), 48 T. L. R. 546. 

248a. .] — Reaps, were the proprietors of a 

space of land known as “ Dreamland,** which 
was a place for the entertainment of the 
public. On part of this land the “ Atlantic 
Flyer ” was erected by S., under the terms of 
an agreement withrcsps., by which a part of 
the land at “ Dreamland *’ was taken over by 


S. for the purpose of erecting & running the 
“ Atlantic Flyer.’* Reaps, under the agree- 
ment were to be paid 83 J per cent, of S.*s 
gross receipts, but all moneys were in the 
first instance to be paid to the reaps., who 
had the right to appoint the cashiers. Under 
rules & regulations attached to the agree- 
ment. a right was reserved to resps. to refuse 
admission to any person & to charge for 
admission to the ground. S. was bound to 


242 i. Spectator at public exhibition.] 
— At a motor cycle race meeting con* 
ducted by a co., a spectator was injured 
through a motor cycle getting out of 
control, & after colliding with another 
motor oycle, Jumping over the fence. 
The racing took piaco at high speeds 
on a flat track surrounded by a wire 
mesh safety fence, a foot outside 
which was a picket fenco of the same 
height. In addition, in places, there 
was another fence erected on top of 
the picket fence. Outside the picket 
fence there were seats, Sc the heads of 
persons sitting thereon would be below 
the level of the picket & safety fences. 
The spectator, who had not been to 
motor oyclo races before, attended in 
consequence of an advertisement, paid 
for admission, & took a seat at a place 
where there was no fence above the 
picket fence. He saw a notioe : 
u Danger. Do not lean on fence.” 
He assumed that the fence gave him 
sufficient protection. Unknown to the 
spectator, a motor cycle had on a 
previous occasion similarly gone over 
the fence : — Held : deft, was liable. — 
Chatwood v. National Speedways, 
Ltd., [1929] S. R. (Q.) 29.— AUS. 

242 ii. .] — In an action for 

damages for injuries sustained by 
pltfs. by the sudden stopping of an 
amusement device known as a “ whoo- 
pee wheel ” upon which they were 
seated as paying passongors : — Held : 
the negligence of deft. In not providing 
an emergency brake was the cause of 
the breaking of the shaft & the conse- 
quent injuries. — Balnk v. Stjnnyside 
Amusement Co., Ltd., [1931] 4 D. L. R. 
487 : O. R. 549.— CAN. 

242 iii. .]— The infant pltf. while 

watching a hookey game at deft. ’a 
rink was hit by a puck & seriously 
injured. He had paid for his ticket 
Sc had selected a seat in a front box 
on a level with the ice. He had played 
hockey for a number of years. The 
negligence of which he complained 
particularly was the absence of wire 
or other netting for the protection of 
spectators. The evidence was that 
Buoh protection was not provided at 
other rinks In Winnipeg or other cities : 
— Held : the action failed ; deft, was 
not an Insurer against dangers incident 
to the game which any reasonable 
spectator could see, & pltfs. must be 
held to have had a thorough knowledge 
of the risks assumed by the spectators 
of hockey & of the protection cus- 
tomarily afforded them. — Elliott v. 
v Amphitheathe, Ltd., [19341 3 

W. W. R. 225.— CAN. 

242 iv. .] — It Is negligence to 

provide torn matting upon which 
persons attending a concert on the 
premises may trip. — Sanqster v. 
Durban Corpn., [1934] N. L. R. 347. — 
S. AF. 

242 v. .] — Dent r. Central 

Canada Ex. Assocn. (1935), 5 F. Ii. J. 
(Can.) 85. — CAN. 

242 vi. .]— The W. Racing 

Club was the owner of a racecourse 
at T., where the saddling-paddock was 
an area of about an acre & a half, & 
the conditions surrounding it were of 
the usual kind on racecourses. Pltf. 
was walking on a footpath bordering 
tjie saddling-paddock when be was 
kicked by one of two horses owned by 
the other defts., but as he was unable to 
identify the horse that kicked him he 


was non-suited in respect of thoso defts. 
Pltf. had hill opportunity of avoiding 
the negligence complained of as against 
the club, as he observed that ono of the 
horses was fractious Sc pulling away 
from the stable-boy in charge, & yet 
continued to walk in close proximity 
to it whilst there was ample room to 
keep clear, as there was the full width 
of the footpath (8 ft. to 9 ft.), & there 
was grass on the farther side. There 
was no ovidenoo that a saddling-pad- 
dock is ever fenced on racecourses ; or 
that the particular horso was more 
fractious than ordinary racehorses ; 
that it was a kicker ; or that it re- 
quired more strength to restrain it than 
in the case of any other horses ; or 
that the boy in charge was Iobb capable 
of controlling it than a full-grown man. 
No such accklont had happened boforc, 
or at least during the previous thirteen 
years. In an action by the Injured 
spectator, who waB a paying visitor 
to the course, the question for the ct. 
was whether or not he was entitled to 
recover damages, in respect of the 
injuries sustained by him, from the 
Racing Club itself '.—Held : it was tho 
duty of tho club to see that Its premises 
were as free from danger as 
reasonable care & skill could make 
then • but it was not an insurer 
against accidents which no reasonable 
diligence could foresee, or against perils 
which the ordinary spectator might be 
expected to appreciate & take pre- 
cautions against, or against perils 
incidental to the ordinary conduct of 
a racecourse which a reasonable 
spectator can foresee & of which he 
takes the risk. As tho conditions 
surrounding tho position & conduct 
of tho saddling-paddock were similar 
to those in racecourses generally He for 
at least thirteen years there had beon 
no accidont on tho course in the nature 
of the present one, which was an un- 
likely & improbable accident against 
which it would be unreasonable to 
expect the club to provide Sc which 
would not have occurred if pltf. had 
takeu ordinary reasonable care, there 
was no breach of duty on the part of tho 
club, or failure to comply with any 
terms or Implications arising from the 
contract. — Moloughnev v. Wel- 
lington Racing Club, [1935] N. Z, 

L. R. 800 ; 11 N. Z. L. J. 255.— N.Z. 

242 vii. .j Two ladies, pro- 

ceeding along the passage-way towards 
tho auditorium of deft.'s picture 
thoatro, fell Sc injured themselves in 
tripping over tho end of a strip of 
linoleum forming part of the floor 
covering. The accident happened 
where two strips mot. The ends were 
not secured but ono partly ovei lapped 
the other so that the upper end faced 
the Htreot. On a claim for damages : — 
Held : the omission of deft, to make 
the junction of tho two ends as little 
dangerous as could reasonably be, 
was a breach of its duty to pltf., 
& as they were not negligent they 
were entitled to recover damages 
for tho injuries received. — Dodds v. 
Kemball Theatres, Ltd. (193(1), 31 

M. C. R. 65. — N. Z. 

242 viii. . ! — The ordinary patron 

of a picture theatre is an invitee, & 
the duty of its proprietor is to use 
reasonable care to prevent damage 
from unusual danger which such 
proprietor knows or ought to know. 
In this case a slippery floor, on which 

7 


rosp. broke her log, held not to be due 
to any condition which aplt. knew or 
ought to have known. — John Fuller 
& Sons, Ltd. v. Fraser, U938J 
N. Z. L. R. 047 ; 14 N. Z. L. R. 279.— 

N. Z. 

sa. Child in corporation playground,] 
— Deft, city oorpn. established Sc con- 
ducted “ supervised playgrounds ” 
throughout the city Sc employed 
su per visors to take charge of them : — 
Held : the corpn. assumod, or hold 
itself as having assumed the obliga- 
tion of taking reasonable care of such 
children as should resort to the play- 
grounds, Sc was bound to make some 
reasonable effort to protect them from 
dangers known or reasonably to 
bo apprehended. — MoStravick v. 
Ottawa, [1929] 4 D. L. It. 492; 64 

O. L. ii. 275 ; af/g., [19291 3 D. L. R. 
317 ; 63 O. L. It. 020.— CAN. 

sb„ l ‘era'll sharing offices with 
friend.] - - Pltf. had for a number of 
years shared with a friend an office 
in doft.'a building which the friend 
leased from deft. Pltf. paid tho friend 
half of the rent. Sc. they gavo one 
anothor mutual assistance in their 
business. When pbf. was entering a 
passenger elevator In tho building it 
began to slide downwards, with tho 
result that pltf. fell forwurd & was 
injured. A jury roturnod a verdict 
for damages on which judgment, was 
given for pltf., Sc deft, appealed : — 
Held : pltf. wan an invitee, Sc, there- 
fore, deft. was under the duty towards 
him of taking reasonable care that the 
premises wore safe. — Gordon v. Cana- 
dian Bank of Commerce, [19311 3 
W. W. ii. 1 85, 373 ; 4 D. L. R. 035 

44 B. C. It. 213.— CAN. 

*f. Contractor using ladder.] — Pltf 
was employed to paint the smoke stack 
of defts." tannery. Ho was thrown to 
tho ground from a defective ladder : — 
Held : defts. owed pltf. a duty to pltf. 
to use reasonable care to see that their 
property Sc appliances were tit for tho 
purpose for which they were usod, Sc 
defts. were therefore liable to pltf. — 
McGrath v. Lkokik (J.) & Co. (1932), 

45 B. C. R. 534.— CAN. 

sk. Swimmer — Subincrged wall in 
municipal swimming pool.] — A sub- 
merged partition wail In a municipal 
swimming pool, dividing deep from 
shallow water. Is not a dangerous con- 
struction so as to render the muni- 
cipality liable for injuries to a swimmer 
who knew of the wall, Sc dived into the 
pool Sc struck it. — Kehtbh v. Hamil- 
ton, [19371 2 D. L. R. 330; O. R. 
420 ; (I F. L. .7. (Can.) 262. -CAN. 

si. Electrocution in bathing 

enclosure .] — Actions were commenced 
by parents against a local authority 
in respect of the death of their sons 
by electrocution whilst using a bathing 
enclosure on tho foreshore within the 
area under the control of the local 
authority : — Held : the local authority 
had control of the enclosure, permitted 
ita const ruction, allowed electrical 
equipment, defective in material & 
construction, to be provided in the 
enclosure & knew, or ought to have 
known, of the existence of a trap or 
concealed danger & failed to take 
reasonable care that the enclosure 
was safe. — R ichardson & Gehrmann 
v. Shire of Bukrum (1938), Q. S. P. 
370 — AUS. 
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provide at his own expense a ticket-taker. 
Keeps, advertised inviting persons to 
“ Dreamland.” W. was killed while on one 
of the boats of the “ Flyer ” in consequence 
of a bolt giving way & the occupants being 
dung out. Applt., as his mother & partial 
dependant, claimed damages under Fatal 
Aocidents Act, 1840 (o. 03), against resps. : — 
Held : on the terms & rules of the agreement, 
there was no contractual relation between 
resps. & deceased, & as the advertisements 
of resps. did no more than invite people to 
the area of land owned by them, there was 
no invitation to deceased to enter upon 
property on which there was a hidden danger 
under the control of the inviter. — H umphreys 
v . Dreamland (Margate), Ltd. (1930), 100 
L. J. K. B. 137 ; 144 L. T. 620 ; 74 Sol. Jo. 
802, H. L. 

243b. .] — Action for injuries received while 

watching a polo match, through a polo pony 
leaving the ground & passing through a 
hedge : — Held: there was no negligence. — 
Pidington v. Hastings (1932), The “ Times ” 
Mar. 12. 

Annotation Consd. Hall v, Brooklands Auto -Racing Club 
(1032), 48 T. L. R. 546. 

248o* .] — Pltf. had paid for admission to 

witness motor car races on a course occupied 
& managed by defts. As the result of a 
* collision between two motor cars near the 
railing behind which pltf. vas standing one 
of the cars leapt into the air & went right 
through the railing, with the result that pltf. 
& several other spectators sustained serious 
personal injuries. It was not disputed that 
this accident was the first time when any 
spectator had been injured by a car leaving 
the track. In an action claiming damages for 
personal injuries the jury found ( inter alia ) 
that defts. had omitted to take reasonable 
precautions for the safety of spectators, & 
awarded damages to pltf. On appeal : — 
Held : there was no evidence that defts. 
had failed to take proper care to make their 

E remises reasonably safe for spectators. 

►efts, were not under any obligation to insure 
safety under all circumstances, but only to 
provide against damage to spectators which 
any reasonable person m their position would 
have anticipated as likely to happen. The 
spectator himself took the risk of remoter 
damage when he elected to attend the races. — 
Hall v. Brooklands Auto-Racing Club, 
[1933] 1 K. B. 206 ; 101 L. J. K. B. 679 ; 
147 L. T. 404 ; 48 T. L. R. 640, C. A. 
Annotations : — Held. Welgall v. Westminster Hospital, [19S6] 
1 All E. R. 232 ; Fryer v. Salford Corpn., (1937 J 1 All E. R. 
617 : Woodman v. Richardson & Oonorete, Ltd., (1937] 
3 All JK. It. 866 ; Campbell t\ Shelbourne Hotel, Ltd., 
(1939] 2 K. B. 534. 

243d. .] — Fraser-W allas v. Elsie & Doris 

Waters, [1939] 4 All E. R. 609. 

246. Add. Annotatiqn : — Retd. Howard v. Furness 
Houlder Argentine Lines, Ltd. & Brown, 
Ltd., [1930] 2 All E. R. 781. 


246a. Relation visiting paying patient in hospltaL] 

— Pltf., the mother of a patient occupying, 
for payment, a private ward in a hospital 
desired to consult one of its honorary sur- 
geons, with whom she had made a personal 
contract for the treatment of her son. He 
invited her into a small room often used, to 
the knowledge of the hospital authorities, for 
such consultations between the honorary 
medical staff & relatives of patients. The 
floor was highly polished for antiseptic 
reasons. She trod on a mat, which slid 
along the floor beneath her foot, so that she 
fell & suffered personal injury : — Held : in 
these circumstances pltf. was an invitee of 
deft, hospital, because she was in the room in 
pursuance of an interest common to her, the 
surgeon, & the hospital, &, therefore, the 
hospital authorities owed her the duty of 
taking reasonable steps to make the room 
safe, which duty they had not discharged. 
The mat was an unusual danger, of which 
they ought to have known, & pltf. was entitled 
to recover. — W eigall v. Westminster Hos- 

' pital, [1930] 1 All E. R. 232 ; 52 T. L. R. 
301 ; 80 Sol. Jo. 140, C. A. 

Annotation : — Reid. Pitt v. Jackson, [1939] 1 All E. R. 129. 

246b. Bather at bathing pool.] — Pltf. was the 
father & administrator of a schoolboy, aged 
15 years, who was killed by breaking his neck 
when diving from a diving board maintained 
by a borough council in a swimming pool 
under the control of the council. The 
accident was due to the insufficient depth of 
the water, of which no warning was given 
either by attendants or by the exhibition of 
a notice : — Held : the placing of the diving 
board at a point where there was an in- 
sufficient depth of water, accompanied by the 
failure to give any warning, amounted to a 
trap. — S immons v. Huntingdon Corpn., 
[1936] 1 All E. R. 590. 

247. Add. Annotation : — Retd, lladcliffe v. Kibble 
Motor Services, Ltd., [1939] A. C. 216. 

264. Add. Annotations : — to (2) Consd. Hillen 
I. C. I. (Alkali), Ltd., [1934] 1 K. B. 455 ; 
Refd. Schlarb v. London & North Eastern 
Ry. Co., [1936] 1 All E. R. 71. 

256. Add. Annotations : — As to (1) Consd. Addie R- 
& Sons (Collieries) v. Dumbreck, [1929] A. C* 
358. Refd. Oldham v. Sheffield Corpn. (1927), 
136 L. T. 081. Generally , Refd. Coleshill v. 
Manchester Corpn., [1928] 1 K. B. 776. 

260. Add. Annotation : — Consd. Hall v. Brooklands 
Auto-Racing Dub (1932), 48 T. L. R. 546. 

260a. .] — At 9 p.m. on Aug. 2, 

1937, pltf., who was a customer at a public- 
house kept by deft., was crossing a yard 
attached to the public-house in order to get 
to a convenience situated at the far end of 
the yard, when he slipped on some* vomit & 
sustained injuries. It was dusk at the time, 
& the yard was unlighted. It was proved in 
evidence that the landlord had inspected the 


PART II, SECT. 1. SUB-SECT. 2.— 

B. (a), 

247 n. ,1 — GtmurotL v. 

MoAvity (T.) Sc Sons, Ltd. (N. B.), 
[1927] 3 D. L, R. 672. — CAN. 


262 1. Danoer un- 

known to invitee.} — Gordon Sc Gordon 
o. Blakely, [19311 2W.W.R. 902.— 


PART II. SECT. 1. SUB-SECT. 2.— down, the last time haring been two 
B. (b). weeks before the accident). Sc that it 

269 v. .} — On a day was owing to this condition of the floor 

of falling snow the female pltf., after that pltf. fell ; the fact that none of 
making some purchases in deft, 'a shop, the 300 other customers who had been 
was picking up her parcels as she was In the shop that day had fallen was 

leaving, or about to pick them up, held not to be an answer to what the 

when she slipped Sc was Injured. It evidence demonstrated to have been 
was found on conflicting evidence that the oauee of the mishap : — Betd : 
the floor was oovered by a mixture of deft, was liable. — Rkith v. SafswaT 
water, mud Sc oil (sawdust Sc oil were Stores, Ltd., [1935] 1 W. W. R. 36; 

used every two weeks to keep dust revsd. [1936] 1 w. w. R. 481. — CAN, 

ft 
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yard at 0 p.m. & cleaned it out then. It was 
further proved that during the two previous 
years only one other customer had vomited 
in the yard : — Held : (1) pltf., while in the 
yard, was still an invitee ; (2) this was a 
danger which the landlord could not reason- 
ably be expected to guard against, & he had 
not failed in any duty owed to an invitee. — 
Simons v. Winslade, [1938] 3 All E. R. 774 ; 
169 L. T. 408 ; 82 Sol. Jo. 711, C. A. 

261. Add. Annotations : — Consd. Hall v. Brook" 
lands Auto-Racing Club (1932), 48 T. L. R. 
646. Reid. Silverman v. Imperial London 
Hotels (1927), 137 L. T. 67 ; Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 169. 

267a. Proprietor ol Turkish baths — Dangerous 
insects.]— Circumstances (see Contract, No. 
5168a, ante), in which : — Held : apart from 
contract, defts. were under an obligation to 
a person using their premises to abstain from 
negligence, & if they, knowing of the danger, 
did not take sufficient precautions & such 
person were injured, he could recover. — 
Silverman v . Imperial London Hotels, 
Ltd. (1927), 137 L. T. 57 ; 43 T. L. R. 200. 

276. Add. Annotations : — Consd. McAlister (or 
Donoghue) v . Stevenson (1932), 101 L. J. 
P. C. 119. Refd. Howard v. Furness Houlder 
Argentine Lines, Ltd. & Brown, Ltd., [1936] 

2 All E. R. 781. 

276. Add. Annotations : — Consd. The Kate, [1935] 
P. 100. Refd. Cammell, Laird & Co. v. Man- 
ganese Bronze & Brass Co., [1933] 2 K. B. 141. 

277. Add. Annotation : — Consd. The Kate, [1935] 
P. 100. 

277a. — * — • .] — R. had contracted to erect a 

building, & to do so he had to erect a scaffold- 
ing for the use of his own workmen & of the ; 
sub-contractors’ workmen. Pltf., a work- j 


mar* employed by the sub-contractors, was 
working on the scaffolding when he saw a 
ladder, by which he had ascended, being 
removed by two men employed by R. These 
two men informed pltf. that there was another 
ladder at the other end of the scaffolding. 
Pltf. found this other ladder & was descending 
by it, when, as two rungs were missing, he 
slipped & sustained injuries. The evidence 
showed that the defective ladder had been 
put on a dump with discarded plant, a place 
from which no employee of R. had any right 
to remove it & again put it in use. There 
was no evidence as to how, or by whom, the 
defective ladder had been placed against the 
scaffolding. In an action for negligence 
against R. : — Held : pltf. could not succeed 
in his action as he had failed to prove negli- 
gence on the part of R. Per Greer, L.J. : 
Inasmuch as pltf. had failed to give evidence 
to show that the scafifolders put the defective 
ladder into position, or to show that some of 
the foremen on the job had seen, or ought, to 
have seen, the defective ladder, had failed 
to get it removed, his case necossarily failed 
for want of evidence. Per Slesser, L.J. : 
The risk that the defective ladder would be 
taken back into service in its defective state 
was not a risk the knowledge of the danger 
of which could be imputed to R., the fact 
that the ladder belonged to R. did not seem 
to alter the position, <fc, in the absence of 
any evidence or finding that it was replaced 
by his servants or with his knowledge, he 
could not be held liable. — Woodman v. 
RrciiARDsoN & Concrete, Ltd., [1937] 3 
All E. R. 860 ; 81 Sol. Jo. 700, C. A. 

280. Add. Annotation : — Consd. McAlister (or 
Donoghue) v. Stevenson (1932), 101 L. J. 
P. C. 119. 


261 ii. .] — Pltf. went to deft.’s 

butcher shop to buy meat ; he asked 
tho employee who served him about 
peas, & the employee motioned with 
his head to a shelf where there were 
peas : pltf. walked across tho shop to 
the shelf, but stepped Into a hole in the 
floor near the shelf, fell into the cellar 
& was Injured. The employee knew 
the trap door which guarded the hole 
was up. & did not warn pltf. The 
shelf was In a part of the shop to which 
customers occasionally went: — Held : 
pltf., an Invitee, was not In a part of 
the shop to Which he was not invited, 
& It could not be said that be was not 
exercising ordinary care because, going 
across a shop to look at goods upon a 
particular shelf, he did not cast his 
eyes on the floor to see that no trap 
had been laid for him.— R udlen y. 
Brtdqeman, 119301 3 D. L. R. 224 ; 
65 O. L. R. 224.— CAN. 

261 111. .1 — Pltf., a customer of 

deft.’s department store, slipped on an 
orange peel on the stairs In the store & 
was Injured. There was no evidence 
that he did not use reasonable care : — 
Held : deft, was negligent in allowing 
pieces of orange peel to remain on the 
Stain for a long time without being 
removed &, In answer to the con- 
tention that pltf. had not proved 
that the particular piece of peel on 
which he slipped had been allowed to 
remain on the stairs any length of 
time, it was hdd that since pltf, had 
proved that the cleaning system estab- 
lished by deft, for the removal of orange 
peel & other refuse from the stairs was 
not properly carried out & had not been 
properly functioning for more than an 
hour prior to the accident ft that pieces 
of orange peel had been allowed to be 
duringthe whole of that time on the 
states en which he slipped 6c fell upon 


an orango peel, he had proved enough 
to shift the onus to deft, of proving 
that the particular piece of orange peel 
upon which he slipped was not there 
by its negligence & Ibat it was blameless 
in respoex of tho cause of the accident ; 
& since deft, did not satisfy this onus, 
it was liable. — Edglie v. Woodward 
Stores, Ltd., ri936] 1 W. W. R. 502 ; 
50 B. C. R. 403.— CAN. 

PART II. SECT. i f SUB-SECT. 2.— 
B. (t). 

ib. Public IAbrary Board.) — Held : 
liable for injury sustained by pltf., by 
a fall upon an icy step of the publio 
library building, which she was leaving 
after exchanging books in the library. 
— Nickell v. Crrr of Windsor, [19271 
i D. L. R. 379 ; 59 O. L. R. 618.— 
CAN. 

PART II. SECT, SUB-SECT. 2.— C. 

268 lv. .l-^-Pltf., looking foT 

employment, came by permission of 
defts.’ foreman upon their promises 
during the erection thereon of a build- 
ing, & spoke to the foreman at the foot 
of a stair. The foreman told him to 
wait there, or wait where he was & 
be would see about him. Pltf. was 
injured by a piece of wood, part of 
an open hoist, which some time after- 
wards fell upon him when he was in 
another part of the premises : — Hdd : 
although pltf. was an invitee, the 
invitation to remain was limited. & 
did not Justify him in leaving the place 
Indicated & going to another part of 
tho premises where there was danger ; 
he had no right to be where he was 
when struck & defts. in the circum- 
stances owed him no duty.— A zzolk 
v . Yates Construction Co., [1628] 
1D.L R.233: 61 O. L. R. 416. — CAN* 

9 


288 v. .]— It. would be imposing 

too great a liability on a landowner 
who permits his premises to bo used 
as a picnic ground, in the hope of 
profit, to bold him liable for a disaster 
to a child whose parents permit him, 
not merely to bathe upon the safe 
beach in front of the picnic grounds, 
but to stray away to a danger in front 
of adjacent premises where he could 
not be supposed to bo invited to 
disport himself. — Drinitw alter v. 
Morand, [1029] 4 D. L. R. 421 : 64 
O. L. K. 124. — CAN. 

PART1II. SECT. 1, SUB-SECT. 8.— A 

285 11. Children walking along 

track .) — Aoadia Coax. uo. t>. MoNkil, 
[1027] 3 D. L. R. 871 ; [1927] 8. 0. R. 
497 ; 33 Can. Ry. Cas. 49. — CAN. 

287 I. GueMs.) — Pltfs., who wore 
gratuitous passengers in deft.’s motor 
car, were Injured In u collision between 
it & another motor car. The trial 
Judge found negligence on the part of 
deft. & awarded both pltfs. damages. 
Deft, appealed : — Held : the appeals 
should be dismissed.— LEOHTZrKR v. 
Lechtzier, Levy v. Lechtzier, [1931 1 
1 W. W. R. 425 ; 1 D. L. R. 1004 ; 
43 B. C. R. 423.- CAN. 

287 II. -.1 — A guest In a car 

accepts all risks & cannot hold the 
driver responsible for accidents occur- 
ring without any negligenoo.— M a c - 
Kenzie v. Meters, 11933] I D. L. R. 
413; affd., [1934 4 D. L. R. 803.— 
CAN. 

•t. Person driving cat in another's 
drive.)— Held: per the Lord Justice 
Clerk, if it were the law that a per 
son driving a car in another person’s 
avenue was, as a mere licensee, entitled 
to no higher right than that of protec - 
tion against hidden dangers or traps, a 
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287a. Building owner.] — Pltf. engaged defts., a 
firm of building contractors, to build a house 
for him, & he gave them possession of the 
site in accordance with the building con- 
tract. Pltf. visited the premises about a 
dozen times while the house was in the course 
of construction, & on each occasion defts.’ 
foreman went round with him. Although 
pltf. intimated his intention to visit the 
premises on Jan. 23, 1937, the foreman was 
not there, & pltf. walked over the premises 
alone. While walking, he stepped upon a 
plank which was apparently placed as a 
gangway, &, not being properly supported, 
it tipped up, causing him to fall & suffer 
injuries : — Held : in the absence of any con- 
tractual right in x>ltf. to enter the premises 
whenever he wished, there was no duty on 
the part of defts. to see that the premises 
were reasonably safe or to warn pltf. of any 
concealed danger of the existence of which 
they were aware. — Nabarro v. Cope & Co., 
Ltd., [1938] 4 All E. R. 505 ; 83 Sol. Jo. 74. 


291. Add* Annotations : — Consd. Ooleshill v, Man- 
chester Corpru, [1928] 1 K. B. 776. Retd. 
Oldham v. Sheffield Oorpn. (1927), 136 L. T. 
681. 

299a. .] — Pltf., who was the sister-in-law of 

deft., in passing along a passage in deft.’s 
house slipped upon some polished linoleum, 
fell & sustained injuries. Pltf. had observed 
that the linoleum was polished, but had not 
suspected it of being slippery. It was 
agreed that pltf. was present in deft.’s house 
as a licensee : — Held : the linoleum did not 
constitute a trap, & therms was no failure by 
deft, in any duty owed to a licensee. Pltf., 
therefore, could not succeed in the action. — 
Pitt v. Jackson, [1939] 1 All E. R. 129 ; 83 
Sol. Jo. 216. 

304. Add, Annotations : — As to { 1) Consd. Oldham 
r. Sheffield Corpn. (1927), 136 L. T. 681 ; 
Refd. Burnham v. Boyer & Brown, [1936] 2 
AUE. R. 1165. 

307a. .] — Applts. were members of a steve- 


oar negligently driven by the owner ot 
the avenue or his servant might, Sc 
In the present ease did, constitute such 
a hidden danger or trap. — Bowie v . 
Shenkin, [1934J S O. 459.— SCOT. 

»w. Premises rented for musical 
recital — Person assisting pianist. ] — 
Deft, rented Its auditorium to H. for 
a musical recital which H. was giving. 
Sc permitted H., without charge, to 
use it for a rehearsal previous to the 
recital. Pltf., H.’s brother, was, for a 
fee, which also covered his preparatory 
work, to assist H. as a nianist in the 
recital. During the rehearsal, while 
pltf. was playing a piano on the stage 
of the auditorium, the lens of a spot- 
light suspended above the piano burst 
Sc a piece of broken glass cut his hand. 
He Bued deft, for damages : — Held : 
pltf. was a mere licensee of deft., with- 
out an interest, pltf. not having entered 
the auditorium upon business which 
concerned deft, upon deft/s invitation, 
express or implied. Upon the evi- 
dence, the spotlight in question was not 
a trap or hidden peril within the 
meaning of the casos. — Hambouko e. 
T. Eaton do.. Ltd., P935J S. C. R. 
430 ; 3 D. L. R. 305.— CAN. 
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288 xiil. .] — Acajdla Coax 

Co. v. MoNeil, [1927] 3 D. L. R. 871 ; 

^ S. C. R. 497 ; 33 Can. Ry. Cae. 
AN. 


288 xiv. .1 — The driver of 

a motor oar is liable for injuries caused 
a gratuitous passenger by bis negli- 
gence in driving the car. — L imb & 
Limb v. Stewart (B. C.), {1929] 2 
D. L. R. 349 ; revsg., 11920] 3 D. L. R. 
650 : 3 W. W. R. 205.— CAN. 

288 xv. .] — The driver of 

a motor car which Is travelling behind 
another oar is under the duty to a 
passenger in his car to anticipate & 
take reasonable oare to avoid the risk 
which may arise from the driver of the 
oar ahead doing what he should not do, 
e.g. making a sudden left-hand turn at 
an intersection without giving any 
signal of his Intention to turn. — 
McLeod v. Boultbee Sc Atkins, f 1931 ] 
2 W. W. R. 805; 4 D. L. R. 912 ; 44 
B. C. R. 375.— CAN. 


288 xvl. .} — In an action 

for damages for personal injuries, 
brought against the magistrates of a 
burgh as the owners Sc occupiers of an 
esplanade, pursuer averred that the 
esplanade included a granolithic foot- 
way ; that adjacent to the footway 
were a number of seats on platforms 
dear of the footway ; that the publio 


were permitted by defenders to have 
access to the footway ; that the 
esplanade was not lighted at night ; 
& that ho, while walking on the footway 
at night, had fallen over a seat placed 
on the footway, & had been injured. 
Ho further averred that he had beltevod 
that the footway was freo from obstruc- 
tions, Sc that all the seats were on the 

S latforms Sc not on the footway ; 

lat he was entitled to expect that the 
footway would be kept safe for foot 
traffic, or guarded & lighted if not so ; 
the defenders ought to have known 
that the seat was in a dangerous posi- 
tion, Sc In leaving it unlit after dark 
they were guilty of negligence : — Held : 
as pursuer was merely a liceneoo, 
defenders’ only duty was not to subject 
him to a trap Sc there were no relevant 
averments of a trap. — Bolton v. 
Gourook Magistrates, [1932] S. C. 
239.— SCOT. 
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305 iii. .] — Hauser r. MoGuin- 

nkss. [1934] 3 W. W. R. 321 ; 34 
B. C. R. 289 — CAN. 

306 v. .] — An ocoupler of prem- 

ises Is under no duty to a bare licensee 
to Insure that the premises are safe ; 
but ho is hound not to create a trap or 
to permit a concealed danger to exist 
on the premises which is known to 
him but is not apparent to the licensee. 
— Dymond v. Wilson [1936] 2 

W. W. R. 193 ; revsd., [19371 1 
W. W. R. 419 ; 1 D. L. R. 730.— CAN. 

306 vi. .] — A member of the 

publio lawfully using a public park is 
a licensee with respect at least to 

f iortions of the park, Sc the ocoupler is 
iable to such licensee for injury 
oaused by a concealed trap, of which 
the oocupier was aware, situated upon 
any portion of the park so lawfully 
used. Pltf. claimed damages from 
deft., the oocupier of a public park, 
for injury caused to her by her foot 
slipping into a hole covered by a piece 
of paper. The hole was in a water 
table adjacent to a retaining wall, Sc 
pltf. after entering the park was pro- 
ceeding along the water table, which 
lay between the retaining wall Sc a 
garden plot, for the purpose ot viewing 
a procession. At the trial pltf. was 
non-snited on the ground that no 
invitation express, or implied, was 
extended to her to use the particular 
part of the park where she was injured. 
Upon appeal : — Held : the case should 
have been left to the jury to determine 
on the evidenoe whether the right or 
license of pltf. to use the park did in 
i n 


fact oxtend to tbo place where tho 
injury was sustained Sc, if so, whether 
the injury was caused by a concealed 
trap of which deft, was aware. — 
Pettiet v. Sydney Municipal 
Council (1936), 36 S. R. N. S. W. 125 ; 
53 N. S. W. W. N. 52 ; 12 L. G. R. 
155. — AUS, > 

306 vii. . ] — In an action against 

the Municipal Council of Sydney evi- 
dence was given that pltf. was injured 
by stepping into a hole in a narrow 
space between a raised wall & a light 
iron fence erectod round some flower 
beds in Hyde Park, which is vested in 
the council under tho Publio Parks Act, 
1912. The hole was in a drainage 
gutter Sc would have been plainly 
visible to any one walking in the 
vicinity, but for the fact that it had 
become covered with rubbish Sc papers, 
which were wet. A number of other 
people were sitting near the hole Sc 
newspapers were scattered about : — 
Held : there was no ovidence upon 
which the jury wore entitled to find 
that deft, was aware that the hole had 
become coverod Sc a verdict should be 
entered for deft. The pltf.'s counsel 
asked tho trial judge to direct the jury 
that the council was bound not to 
expose persons visiting the park to a 
hidden peril & that if it knew of a 
danger in the park it must warn them 
& owed a duty to them not to lay a 
trap : — Held : ho bad not asked for a 
direction that deft, was liable, if by the 
exercise of reasonable care it ought to 
have known of the extent of the danger, 
Sc the ct. could not consider the 
question whether a finding by the jury, 
that the council had failed to exeroise 
such reasonable care, would have 
rendered deft, liable for the injury 
sustained. — Pettiet v. Sydney Muni- 
cipal Council (No. 2) (1936), 13 
L. G. R. 24.— AUS. 


PART II. SECT. 1, SUB-SECT. 4. 

307 xiv. .1— The adult pltf., 

having business with defts., drove his 
motor - truck Into their enclosed 
premises & left it standing therein. 
His daughter, the infant pltf., who had 
accompanied him, remained seated in 
the truck. It was struck by a oar of 
defL’s which was pushed over the end 
of a railway siding. The truck was 
damaged Sc the infant pltf. Injured : — 
Held : the infant pltf. was a mere 
trespasser Sc could not recover. — 
Settles v. Canadian National Rys., 
[1929] 4 D. L. R. 175 ; 35 Can. Ry. 
Cas. 309; 64 O. L. R. 211; reuser., 
[1929] 2 D. L. R. 782 ; 35 Can. Ry. 
Cas. 805 ; 03 O. L. R. 537.— CAN. 
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dores* gang employed to load a steamship 
from reaps.’ barge H. The cargo in the hold 
of the barge consisted of bicarbonate of soda 
in bags & soda in kegs on top of the bags. 
The foreman required the bags to be loaded 
before the kegs. The kegs were therefore laid 
along the deck of the barge to enable the bags 
to be slung on board the steamer by the 
ship’s derricks. After this had been done the 
crew of the barge replaced the hatch covers 
on the after portion of the hatch, unsupported 
by the fore & aft beam. The engineer threw 
a sling on one of the hatch covers & applts. 
placed seven kegs in the sling. When they 
were moving the eighth keg, the hatch covers 
gave way & the applts. fell into the hold & 
were injured. The men knew that it was 
dangerous & improper to load cargo off the 
hatch covers : — Held : applts. had no cause 
of action against resps. because : the crew 
of the H. had no authority to invite applts. 
to use the hatch covers for the purpose for 
which, or in the way in which, they were 
used ; consequently, applts. in so using the 
hatch covers were trespassers, & not invitees 
of resps ; even if they were invitees they were 
guilty of contributory negligence. — Hillen & 
Pettigrew v. I. C. I. (Alkali), Ltd., [1930] 
A. C. 65 ; 104 L. J. K. B. 473 ; 153 L. T. 
403 ; 51 T. L. B. 532 ; 41 Com. Cas. 29, H. L. 

Annotations : — Consd. Henaghftn v. Redorlot Forangirene, 
[1936] 2 All E. R. 142G. Refd. Marshall v. Lindsey County 
Council, [193,5] 1 K. B. 516 ; Hanlon v. Port of Liverpool 
Stevodoring Co., [1937] 4 All E. R. 39. 

309. Add. Armoiation : — Consd. Ad die It «fc Sons 
(Collieries) v. Dimibreck, [1929] A. C. 358. 

309a. .] — A piece of waste land, whose 

owner was laying it out as a building estate, 
adjoined the highway & was unfenced, & 
the children of the neighbourhood, without 
any licence to do so, used it as a playground. 
On the land there was a large tree, & by 
a contract between the owner & deft., who 
was a nurseryman, the latter undertook to 
fell the tree. On the day on which the tree 
was expected to fall there were many 
children on the land, & deft, or his assistant 


mure than once drove them back from the 
tree. At 5.15 p.m. the tree was held up by 
one root only, & deft., knowing that when 
that root was cut the tree would fall within 
two minutes & without giving any further 
warning to the children, cut that last root, 
whereupon the tree fell & in its fall hurt pltf., 
a boy ten years of age. In an action in the 
county ct. by pltf. against deft, for personal 
injuries the judge found that deft, had been 
guilty of negligence in not warning the 
children that the troe was about to fall, & 
that pltf.’s injuries were due to that negli- 
gence ; but he further found that pltf. was 
a trespasser on the land, & on that ground 
he gave judgment for deft. On appeal : — 
Held : deft, owed a duty even to a trespasser 
not to do any act, which would alter the 
condition of the land & might injure him, 
without giving him warning; the judge in 
finding that deft, had been negligent bad 
found that he had committed a breach of 
that duty towards pltf., though a trespasser ; 
& pltf. was entitled to judgment. — M ourton 
v . Poultkr, [1930] 2 K. B. 183; 99 L. J. 
K. B. 289 ; 143 L. T. 20 ; 35 Com. Cas. 308 ; 
sub nom. Moulton v. Poultkr, 94 J. P. 
190 ; 46 T. L. It. 256 ; 74 Sol. Jo. 170. 

Annotations .‘—Distil. Hillen v. I. C. I. (Alkali), Ltd., [1934] 
1 K. B 455. Refd. Liddle v. North Biding: of Yorkshire 
County Couucil, 11931] 2 K. 0. 101. 

310a. Felling tree.] — Mourton v . 

Poulter, No. 309a, ante . 

312. Add. Annotations -Consd. Danin] v. Bickett 
Cockerell & Co., [1938! 2 K. B. 322. Refd. 
Honey will & Stein, Ltd. v. Larkin Bros. 
(London’s Commercial Photographers), Ltd., 
[1934] 1 K. B. 191. 

315. Add. Annotation : — Refd. Cunard v. Anti- 
fyre, Ltd., [1933] 1 K. B. 551. 

321. Add. Annotation : —Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 

322. Add. Citations : — 136 L. T. 681 ; 91 J. P. 
69 ; 25 L. G. B. 94. 

Add. Annotation : - -Distd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 


308 iv. To U’hom defence avail- 

able .] — The defence that the party 
complaining of negligence was a tres- 

f )aaser at the time he suffered his 
njury Is available only to the owner 
or occupier of the premises trespassed 
upon.— -C oburn v. Saskatoon City, 
[1935] 1 W. W. R. 392 ; 2 D. L. R. 810. 
--CAN. 


PART II. SECT. 1, SUB-SECT. 6. 

d i. Window broken by negli- 

gence of servants.) — Lefts, were the 
occupiers of a building abutting on the 
street. Two servants of defts. were 
engaged on the third floor of the build- 
ing in moving a large table by means of 
an electrio hoist. Overlooking the 
street on this floor was a window, half 
of which was projecting over the street, 
having been opened to give the table 
more play. One servant was holding 
the table top. Sc the other servant was 
working the hoist. At a time when 
the table was suspended in the air, the 
foot of the servant holding the table 
slipped, & in consequence the table 
struok that half of the window pro- 
jecting over the street. The window 
was broken & the glass fell on pltf. 
passing in the street below Sc injured 
him. The other windows on this 
floor of the building had been broken 
on previous occasions by rolls of 
linoleum whilst being moved by the 
electrio hoist .—Held : pltf.’s injurios 
were caused by the negligent use Sc 


management of defts.’ property by 
their servants, & that such negligence 
was the effective cause of pltf.’s 
injuries. — More v. Edwards Sc Lamb, 
i 1 029 J S. R. (Q.) 171.— AUS. 

d ii. Dead tree falling on high • 

way .] — The occupier of land on which 
there is standing a dead treo which 
had grown there naturally & which 
la not overhanging his boundary is 
not liable to a person who while on tho 
adjoining highway is injured by the 
falling of the tree across tho highway. — 
Patterson v. Board of School 
Trustees of North Vancouver, 
Patterson v. Canadian Robert 
Dollar Co., [1929} 3 D. L. R. 33 ; 2 
W. W. R. 181 ; 41 B. C. R. 123.— 
CAN. 

d iii. Snow falling off roof .] — 

Pltf., while walking on the street in 
front of a building owned by deft, was 
struck on the head by snow which slid 
off the roof. Deft, knew that snow had 
accumulated on the roof Sc that If it 
was not removed it would slide on to 
the street ; & it gave orders to its 
caretaker with respect thereto which, 
apparently, were not carried out : — 
Held : these was a duty on deft, : 
it was negligent in discharging that 
duty ; & that negligence caused the 
accident. — Zikmer v. Columbus Hall 
Assocn., Ltd., [1935J 3 W. W. R. 33.— 
CAN. 

tx. Unguarded excavation on pro- 
perty — Property unfenced from side - 

n 


walk.] — Deft, owned a property at the 
comer of E. Street 6c First Avenue. 
Theie was a fence along F. Street but 
no foiK e on First Avenue. Tboro was 
an unguarded excavation on the 
property intended for the basement of 
a houHo, about two feet from the lino 
of F. 8t.root Sc about twenty feet from 
the lino of First Avenue. On a dark 
Sc foggy night pltf., wh., was a stranger 
In the town, was walking to his home 
Ho missed bis way on First Avenue 
where there was no sidowalk, fell into 
the excavation & was injured '-—Held : 
as there was no fence, pJtf. In Htraying 
upon deft.'s land was not a trespasser, 
& there was a duty upon deft, not to 
maintain a trap such os this excava- 
tion. Pltf. vvaH therefore entitled to 
recover. — Blanchard v. Vaucjhan 
(1930), 42 B. C. R. 440.— CAN. 

hz. Structure erected over highway .} — 
There is no absolute liability on a 
builder who erects a structure over a 
public highway to compensate any 
member of the public who is injured 
by some part of tho structure falling 
upon 6c injuring him. 

Where pltf. had been Injured on a 
.Sunday by the falling of a pole used 
a«» a prop by a builder to support a 
framework into which concrete had 
been poured to form a verandah pro- 
jecting from a building Sc the evidence 
showed that when work was discon- 
tinued by tho builder’s servants on the 
Saturday the props were all in order, 
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384. Add. Annotation : — Refd. Collingwood v. 
Home & Colonial Stores, Ltd., [1986] 3 All 
E. R. 200. 

339. Add* Annotations: — As to (1) Refd. Mulhol- 
land & Tedd, Jjtd. v. Baker, [1939] 3 All E. R. 
253. Generally , Consd. Collingwood v. Home 
& Colonial Stores, Ltd., [1936] 3 AH E. R. 
200 . 

339a. Damage by water.] — Pltfs. 

& deft, occupied adjoining shops. Deft, 
was informed that a rat had been seen in the 
yard of his premises, & that it had taken 
refuge in a drainpipe. In attempting to 
catch this rat, deft, collected some sheets of 
newspaper, lit them, & placed them at the 
end of, or inside, the pipe. A portion of 
burning paper fell to the ground, & ignited 
combustible material. The flame quickly 
spread to a packing-case impregnated with 
paraffin which burnt fiercely. Inside or near 
this packing-case were an empty paraffin 
drum ft a full drum containing 20 gallons of 
paraffin, both of which exploded. By the 
rorcp of the explosion, the full 20 -gallon drum 
was thrown on to the iron stairs of pltf.’s 


premises, & damage was caused to pltfs.’ 
stocks of shoes by the heat, smoke & water 
resulting from the fire & from the efforts 
made to extinguish it : — Held : pltfs. were 
entitled to recover damages from deft., 
because the fire was caused by his negligence. 
The principle in Hylands v. Fletcher applied, 
& extended to liability for consequences of 
the escape of the water used to put out the 
fire & the heat & smoke from that fire. — 
Mulholland & Tedd, Ltd. v. Baker, [1939] 
3A11E. R. 253; 161 L. T. 20. 

353. Add* Annotations ; — Consd. Bottomley v. 
Bannister (1931), 101 L. J. K. B. 46; 
McAlister (or Donoghue) r. Stevenson (1932), 
101 L. J. P. C. 119 ; Parker v. Oloxo, Ltd. & 
Senior, [1937] 3 All E. R. 624 ; Burfltt v . 
Kille (A. & E.), [1939] 2 K. B. 743. Refd. 
Howard v . Furness Houlder Argentine Lines, 
Ltd. & Brown, Ltd., [1936] 2 All E. R. 781. 

353a. Hot water boiler — Heated by gas burner 

without flue.]—- Defts., who were builders, 
sold a house to a purchaser, the contract 

* providing that before conveyance the house 
was to be completed with a design similar 


but .that the pole in question had 
thereafter become loosened through 
some outside agency prior to the 
accident : — Held : the builder had not 
been * negligent In the erection of the 
props ; further. Inasmuch as the props 
were not per sc dangerous to the public 
It was not the duty of the builaer to 
adopt the unusual course of having a 
watchman on the works during the 
week-end to look after the props. — 
Oolman v . Dunbar, [1933] App. D. 
141, — S. AF. 

so. Defective stonework on building — 
Natural disintegration.] — Pltf. was In 
possession of a car under a hire- 
purchase agreement. The oar was 
standing on a public road at a con- 
veyance stand when an ornamental 
stone structure of the building near 
by broke off & fell on the car damaging 
it. In a suit to recover damages for 
negligenoe against the owner of the 
building : — Held : deft, was not liable, 
as the fall was due to an Internal flaw 
which led to a gradual disintegration 
of the inside material of the stone, ft 
this was not capable of being easily 
detected. — D 'Souza v. Cassamilly 
(1933), I. L. It. 58 Bom. 189.— 1ND. 

sd. Car in park.] — A municipality 
owes no duty to a member of the 
public in a park to prevent a oar parked 
on high ground from running down into 
the park. — Richardson v. Toronto 
CITY, 1 1 938] 1 D. h. II. 795.— CAN. 


PART XL SECT. 2. 

•f. Failure to prevent /rearing .] — 
Where deft., tenant of pltfs.' house, 
knew that damage from frost was likely 
to. happen If precaution were not taken 
to prevent the water which he had 
brought into the bouse by pipes from 
freezing, ft failed to take reasonable 
precaution to that end. but. on the 
oontrary, did that which increased 
the danger ft led to the freezing of the 
water ft consequent damage to the 
demised premises : — Held : tenant was 
liable to the landlord for such injury.— 
Conklin v. Dickson (1917), 40 0, L. R. 
460.— CAN. 


SECT. 8, SUB-SECT. 1. 
— application of R. S. O., 


PART II. 

337 vl. 

1927, c. 146.] — An M accidental Ore ’ 
within above Act does not Include a 
fire which had its origin In negligence, 
but Is confined to the oaae of a fire 
produced by mere ohanoe, or Inoapable 
of being traoed to any cause.— 
McAuuffi v. Hubbkll, 119311 1 
X). L. B. 385 ; 66 0. L. R. 349.—- CAN. 


k i. Insurer.]— An insurer 

against fire who is subrogated to 
insured’s rights against the author of 
the loss has no direct action for negli- 

f once.— C outure v. Halifax Fire 
n«ce. Co., [1938] 2 D. L. R. 777. — 
CAN. 


PART II. SECT. 8, SUB-SECT. 2.— A. 

842 xvi. .)— Deft, who set fire 

to orchard primings ft brush which ho 
had piled up on his land, held to have 
been negligent in failing to take proper 
precautions to see that the fire aid not 
get beyond his control to the injury 
of pltf. *8 adjoining property. — Mar- 
shall v. Hutton, [1928] 2 W. W. R. 
33.— CAN. 

342 xvil. .] — McRury 

Dominion Coal Co., Ltd. (1890), 40 
N. S. R. 89.— CAN. 

342 xviil. .)— When a fire is 

caused by negligenoe on uncleared arable 
and damages are to be assessed on the 
ordinary principle that pltf. is entitled 
to have the difference in value to him 
of the property before & after the fire. 
Damages allowed should take into 
account the extra cost of clearing, loss 
of productivity, ft loss of feed, ft 
against these should be offset any 
advantages arising, such as the sale 
of timber partially burnt ft any 
deductions such as the restoration of 
the land to its original condition by 
natural growth before there is a like- 
lihood or its being used for farming 
purposes. — Genders t?. South Aus- 
tralian Rys. Comr., [1928] S. A. 8. R. 
272.— AUS. 

342 six. .1 — Destruction of a 

barn from fire caused by the escape of 
a spark from burning refuse on doft.’s 
land held to he caused by deft.'e negli- 
gence. — Dickie v. Bridges, [1935] 2 
D. L . R. 809 ; 8 M. P. R. 352.— CAN. 

PART II. SECT. 5, SUB-SECT. 2.— A. 

858a i. Whether article dangerous — 
Hat water boiler — Heated by gas .] — 
Pltfs. sued P. Co. ft O. Oo. for damagee 
for injury to one of them (wife of the 
other) alleged to have been caused by 
esoape of gas from P. Oo.’s premises 
(which were in the building as pltfs.' 
premises). O. Co. had, five years 
before the alleged injury, installed gas 
appllanoee in P. Co.'s premises, & it 
supplied gas to P. Oo. At the trial the 
jury found that pltf. was injured by 



it was not guilty of negligence causing 
or contributing to the escape ; that 
O. Oo. did not take the precautions it 
ought to have taken in installing & 
maintaining the gas appliances ; that 
its failure to take such precautions 
caused or contributed to the causes of 
the injury ; that O. Co. was guilty of 
negligenoe In the installation or main- 
tenance, causing in whole or in part 
the injury, “ in failing to install fume 
pipe on boiler when said boiler was 
installed *' : that there was a verbal 
agreement between P. Co. & O. Co. “ to 
install the aforementioned boiler ft 
maintain same in good order " ; & 
that the cos. failed to observe the terms 
of such agreement ** by not insisting 
on the installation of fume pipe on 
boiler at the time said boiler was 
installed " ; that O. Co.'s failure to 
observe its agreement caused or con- 
tributed to the causes of the injury ; ft 
assessed damages. Judgment was 

f lven against both defts. : — Held : 
here should be a new trial. — Dozois v . 
Pure Spring Co., Ltd. & Ottawa 
Gab Co., [1935 J S. C. R. 319 ; 3D.L.R. 
384, — CAN. 


d i. .] — Action by a landlord 

against the tenant of a dwelling-house 
for damage to the house caused by 
explosion ft fire. No certain evidence 
as to the cause of the explosion or fire 
was given, but deft, admitted that, in 
his opinion, the explosion was caused by 
contact between gasoline & an electric 
heater in the basement, ft nowhere 
In the pleadings or in the evidence 
was any alternative cause for the 
explosion or fire alleged or suggested. 
Deft, had brought five gallons of gaso- 
line on to the premises for the use of 
his wife in dryoleanlng curtains owned 
by her ft used In a store occupied by 
her for her separate business. He 
knew that the use of gasoline for dry- 
cleaning was dangerous but he did not 
take any precautions to minimise the 
risk. The bringing of such a quantity 
of gasoline into the house was a viola- 
tion of a dty bye-law: — Held: in- 
dependently of the covenants in the 
lease ft of any negligenoe by his wife, 
deft, had violated his general duty to 
his landlord to guard against damage 
to the house from its use for purposes 
beyond those incident to its natural ft 
ordinary use as a dwelling. Moreover, 
his duty to the landlord was, under all 
the oircumstanoes, an absolute one.— 
Chamberlin t>. Sperry, [1983] 8 
W. W. R. 74 J [1934] 2 O, L B. 189, 
— CAN. 
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to that of other houses on defts.’ building 
estate & to be fit for habitation. In these 
houses the hot water for the bath was pro- 
vided by a kitchen boiler heated by a gas 
burner with no flue to carry off waste pro- 
ducts Sc with a linen shoot between the 
kitchen Sc the bathroom. A similar 
apparatus was installed by defts. in the house 
in question, & after the installation the gas 
eo., on behalf of the purchaser, who was 
already in occupation as a tenant-at-will 
pending completion, set the regulator at 
46 feet an hour, Sc the apparatus, when 
so regulated, was perfectly safe. The pur- 
chaser or his wife, in all probability, after- 
wards altered the regulator to 76* feet an 
hour, which was dangerous, Sc they were 
found dead in the bathroom, death being 
due to the inhalation of carbon monoxide. 
On behalf of their infant daughter their 
administrators brought against defts. an 
action for damages, (a) for breach of a 
contract to render the house fit for habita- 
tion, Sc (6) for negligently installing the 
apparatus so that noxious gases or products 
of combustion would be emitted into the 
house. The evidence established that such 
an installation, properly regulated, was not 
dangerous, & that defts. had nothing to do 
with the regulation : — Held : (1) since, apart 
from statutory exceptions which did not 
apply, a landlord or a vendor of real estate 
# was not, in the absence of express contract, 
liable to his tenant or purchaser for dangerous 
defects, <fc since there was no evidence of the 
house being unfit for habitation with the 
apparatus properly regulated, pltfs. could 
not succeed on the ground of contract ; 
(2) since the apparatus as installed by defts 
was not dangerous, pltfs. could not recover 
on the ground of tort. — Bottomley v. 
Bannister, [1932] 1 K. B. 468 ; 101 L. J. 

K. B. 46 ; 146 L. T. 68 ; 48 T. L. R. 39, C. A. 

Annotations : — Consd. MoAIister (or Donoghue) v. Stevenson 
(1932), 101 L. J. P. C. 119; Otto v. Bolton & Norris, [1936] 

1 All E. R. 960 ; Perry v. Sharon Development Co., [1937] 
4 All E. R. 390. 

353b. Pistol & ammunition — Sale to child of 

twelve.] — Defts., proprietors of a toy <fc 
fancy goods shop, sold a “ safety-pistol ” 
& fifty blank cartridges to A. a boy twelve 
years of age. In playing with the pistol A. 
fired it Sc injured his playmate, pltf. B., a 
boy about ten years of age. The cause of 
the accident was that the pistol became 
fouled : — Held : the pistol Sc cartridges 
formed a dangerous combination in the hands 
of A., & defts., having chosen to sell these 
pistols Sc cartridges, could not be heard to 
say that they did not know that they mighty 
become dangerous in A.’s hands, &, therefore, 
they were liable to B. in damages ; further, 
the cartridges were “ ammunition ” within 
Firearms Act, 1937, s. 19 (1 ).— Burfitt v . 
Kills (A. & E.), [1939] 2 K. B. 743 ; [19391 
2 All E. R, 372 ; 108 L. J. K. B. 669 ; 160 

L. T. 481 ; 66 T. L. R. 645 ; 83 Sol. Jo. 439 ; 
37 L. G. R. 394. 

354. Add, Annotations : — Consd. Bottomley v, 
Bannister (1931), 101 L. J. K, B. 46; 


McAlister (or Donoghue) v. Stevenson (1932), 
101 L. J. P. C. 119. Refd. Wray v. Essex 
County Council, [1936] 3 All E. R. 97. 

355. Add. Annotation : — Refd. Bromiley v. Col- 
lins, [1936] 2 All K. R. 1061. 

856. Add. Annotations ; — Refd. Bottomley v. Ban- 
nister (1931), 101 L. J. K. B. 46; Howard 
r. Furness Houlder Argentine Lines, Ltd. Sc 
Brown, Ltd., [1936] 2 All E. R. 781. 

359. Add. Annotations : — Consd. L&ngham v. Wel- 
lingborough School Governors Sc Fryer 
(1932), 147 L. T. 91. Refd. Wray t>. Essex 
County Council, [1936] 3 All E. R. 97. 

861a. — — .] — The law seems to be (1) if a barge 
which has carried petrol is an article dangerous 
in itself, it is the duty of the owners to take 
proper Sc reasonable precautions to prevent its 
doing damage to people likely to come in 
contact with it. These precautions may be 
fulfilled by entrusting it to a competent 
person with reasonable warning of its 
dangerous character, if that danger is not 
obvious. If such precautions are not taken, 
the owner will be liable to third persons 
with whom he has no contract for damage 
done by the barge, which they could not have 
avoided with reasonable care; (2) If the 
barge which has carried petrol is not danger- 
ous in itself, but becomes dangerous because 
it has been insufficiently cleaned. Sc the owner 
is ignorant of the danger, the owner is not 
liable for damage caused by it to persons with 
whom he has no contract ; (3) In the case of 
a thing dangerous in itself, where either the 
danger is obvious or the owner has given 
proper warning to the person entrusted with 
it, not being his servant, the owner is not 
liable for negligence of such person causing 
injury to a third party ; such negligence is 
nova causa interveniens (Scrutton, L.J.). — 
Hodge Sc Sons v . Anglo-American Oil Co. 
(1922), 12 LI. L. B,ep. 183. 

Annotations : — Consd. Bottomley v. Bannister, [19321 1 K. B. 
458; McAlister (or Donoghue) v. Stevenson (1932), 101 
L. J. P. O. 119. Refd. Howard v. Furness Houlder Argen- 
tine Lines, Ltd. & Brown, Ltd., [1936J 2 All E. R. 781; 
liuriltt v. Kille (A. & Jfi.), [19J9J 2 K. H. 743. 

361b. .] — Taylor (J.) Sc Sons, Ltd. v. 

Union-Castle Mail 8.8. Co., Ltd. (1932), 
48 T. L. R. 249 ; 76 Sol. Jo. 148. 

361c. .} — Pltf.’s husband, who was a dust 

collector employed by a local authority, was 
asked by deft.’s wife to take away with the 
refuse from deft.’s house a metal cylinder 
which in fact contained gas but which deft, 
did not know to be dangerous. The cylinder 
was put in a pail at the back of the dust-cart 
Sc soon afterwards it exploded Sc caused fatal 
injuries to pltf.’s husband. In an action for 
negligence the jury found that the death of 
pltf/s husband was caused by the handling 
of the cylinder. Sc the judge held that in 
view of the small quantity of gas in the 
cylinder it was not dangerous in the condition 
in which it was handed over to the dustman, 
Sc he gave judgment for the deft. i—Held : 
as there was evidence to support the judge’s 
decision it must be affirmed. — Pattbndon v . 
Beney (1934), 60 T. L. R. 204 ; 78 Sol. Jo.. 
121, C. A. 


862 i. Liability of manufacturer of 
dangerous article— To worn purchaser 
of dangerous character — Liability to 
third party— Article dangerous in itself.} 
— Where the vendor of a chattel, in this 


ease a firework, which belong* to the 
dangerous class delivers it with a 
proper warning to recipient, he owe* 
no further duty to the person who 
receives it from the recipient, nor, 

13 


where the danger is apparent on the 
face of the thing, docs he owe a greater 
duty with regard to the manufacture 
of the article than If it was not a 
dangerous thing in itself. — Bao wnj ee 
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864. Add, Annotations : — Consd. Bottomley v . 
Bannister, [1932] 1 K. B. 458 ; McAlister 
(or Donoghue) v. Stevenson (1932), 101 
L. J. P. 0. 119. Apld. Patte'ndon v. Beney 
(1933), 60 T. L. R. 10. 

364a. .] — By Scots & English 

law alike the manufacturer of an article of 
food, medicine, or the like, sold by him to 
a distributor in circumstances which prevent 
the distributor or the ultimate purchaser or 
consumer from discovering by inspection any 
defect, is under a legal duty to the ultimate 
purchaser or consumer to take reasonable 
care thaft the article is free from defect likely 
to cause injury to health. — M'Alister (or 
Donoghue) v. Stevenson, [1932] A. 0. 662 ; 

. 101 L. J. P. C. 110 ; 147 L. T. 281 ; 48 

T. L. R. 494 ; 76 Sol. Jo. 396 ; 37 Com. Cas. 
350, H. L. 

Annotations : — Distd. Farr e. Butters Bros. & Co., [1932] 2 
K. B. GOO. Consd. Pattendon v. Beney (1933), 60 T. L. R. 
10. Apld. Malfroot v. Noxal, Ltd. (1936), 51 T. L. R. 551. 
Distd. Kvans v. Triplex Safety Glass Co., [193GJ 1 All Jfi. It. 
283 ; Apld. Grant v. Australian Knitting Mills, Ltd., 
[1936] A. C. 85. Consd. Otto v. Bolton & Norris [1936] 
1 All E.Tt. 960 ; Kubach u. Hollands, [1937] 3 All E. R. 
907 : Barnes v. Irwell Valley Water Board, [1938] 2 
All E. R. 650 : Dranstlcld v. British Insulated Cables, Ltd., 
[1937] 4 All E. R. 382 ; Square v. Model Farm Dairies 
(Bournemouth), Ltd., [1938] 2 All E. R. 740. Apld. 
Barnes v. Irwell Valloy Wator Board, [1939] 1 K. B. 21 ; 
Stennett v. Hancock & Peters, [1939] 2 All E. R. 578. 
Consd. Burfltt v. Kille (A. & E.), [1939] 2 K. B. 743 ; 
Daniels & Daniels v. White & Sons, Ltd. & Tarbard, 
[1938] 4 All K. R. 258 ; Hanson v. vVearmouth Coal Co.. 
[1939] 3 All E. R. 47 ; Sharp v. Avery & Kerwood, [1938] 
4 All E. R. 85. Expla. & Distd. Old Gate Estates, Ltd. r. 
Toplla & Harding & Russell, [1939] 3 All E. R. 209. 
Distd. Paine v . Colne Valley Electricity Supply Co., [1938] 
4 All E. R. 803. Held. Cunard v. Antifyre, Ltd., [1933] 
1 K. B. 551 ; Bishop v. Consolidated London Properties, 
Ltd. (1933), 102 L. J. K. B. 257 ; Brown v. Cotter! H 
(1934), 51 T. L. It. 21 ; Haynes v. Harwood, [1935] 1 
K, B. 146 ; Howard v. Furness Iloulder Argentine Linos, 
Ltd. & Brown, Ltd., [1936] 2 All K. It. 7 81 ; London, 
Midland & Scottish Ry. Co. v. Ribble Hat Works, Ltd. 
(1936), 80 Sol. Jo. 1038 ; Read v. Croydon Corpn., [1938] 
4 All E. R. 631. 

364b. Defect discoverable on 

examination — & discovered by Injured party.] 
— Crane manufacturers sold a crane in parts 
to a firm of builders, the arrangement being 
that the parts were to be assembled by the 
builders’ men. The builders had in their 
employment an experienced crane erector, 
who in assembling the parts found that cer- 
tain cog-wheels worked stiffly, did not fit 
accurately, & required to be remedied ; he 


accordingly marked in chalk the places where 
there was inaccurate fitting, saying at the 
same time that he would have to report the 
matter to his employers. Before the defects 
so discovered had been remedied the erector 
began working the crane, & while he was so 
engaged a part of it fell & killed him, the fall 
being due to the defects above mentioned. 
In an action by his widow under Fatal Acci- 
dents Act, 1846 (c. 93), against the manu- 
facturers of the crane : — Held : the defects 
being discoverable on reasonable inspection, 
&, having in fact been discovered by the 
deceased man, the manufacturers owed him 
no duty & were not liable for the accident. — 
Farrv. Butters Brob. & Co., [1932] 2 K. B. 
606 ; 101 L. J. K. B. 768 ; 147 L. T. 427, C. A. 

Annotations : — Consd. Otto v . Bolton & Norris, [1936] 1 
All E. R. 960 ; Drausfield v. British Insulated Cables, 
Ltd., [1937] 4 All E. R. 382. 

364c. .] — Defts. were the 

manufacturers of a bull-ring, a ring through 
which an overhead trolley-wire passed, 
& which had been supplied to a local 
authority to be used in their overhead 
system of wires. An employee of the local 
authority, while working on the wires, was 
knocked from a wagon & killed by the 
breaking of the ring. The ring had not at 
any time been subjected to any test, cither 
by defts. or by the corpn. Pltf., .the widow 
of the employee, sued defts., alleging that 
the breaking of the ring was due to tlie 
negligence of defts. She also sued as adminis- 
tratrix of her husband, &, as such, claimed 
damages for his loss of expectation of life : — 
Held: (1) although defts. were negligent in 
the manufacture of the ring, & such negli- 
gence was the cause of the accident, there 
was an opportunity for intermediate examina- 
tion of the ring by the local authority, which 
examination would have disclosed the defect. 
Defts. as manufacturers of the ring were not, 
therefore, liable in damages to pltf. ; (2) if 
defts. had been liable, the damages for the 
loss of expectation of life would have been 
£500, & this sum, under the Administration 
of Estates Act, 1925 (c. 23), s. 46, would be 
the absolute property of the widow. — 
Dransfield v. British Insulated Cables, 
Ltd., [1037] 4 All E. R. 382 ; 54 T. L. R. 11 ; 
82 Sol. Jo. 95. 


t>. Hand Firework Co., [1931] l 
D. L. R. 127 ; 65 O. L. R. 646.— CAN . 

362 ii. .]— 

Whero, although a certain hair dye 
may be used without harmful effects 
by all persons with a normal skin, 
yet if it contains toxic Ingredients 
which make it harmful to a very 
limited number of persons whose 
skin, although a healthy skin, is of an 
abnormal type which Is susceptible to 
said elements. It should not be sold 
for privato nse by inexperienced 

E ersons without the clearest warning 
eing given , of the possible danger 
involved in its use ; such warning 
should bo on the container ; the 
placing of the warning in on accom- 
panying pamphlet is not sufficient. 
For failure to give such warning on the 
container deft, manufacturer & the 
wholesale distributor ■were held liable 
in damages to pltf., whose skin was of 
said abnormal type, & who had bought 
such a dye from a retailer & was 
injured by using it. — O’Fallon r. 
Inecto Rapid (Canada), Ltd, (No. 1 ), 
[1939] 1 W. W. R. 264 ; 1 D. L. R. 
805 ; 53 B. C. R. 266.— CAN. 


364 i. Article danger - 

ovs owing to unknown defect .] — Pltf. 
alleging that his health had been in- 
jured as the result of his drinking part 
of the oontents of a bottle of coca cola 
which contained a deleterious sub- 
stance, brought an action for damages 
against the manufacturer. The bottle 
had been purchased from a retailer who 
had obtained It from the manufacturer, 
& it was capped in a way that showed 
the manufacturer intended it to reach 
the consumer unaltered : it had not 
been tampered with & there were no 
means of inspection which could dis- 
close the alleged danger from the time 
it was distributed by the deft, to the 
retailer until it reached pltf. Caustic 
soda in solution was used by deft, in 
cleaning the bottles before filling them, 
& pltf. alleged that through deft . ’s negll - 
gence the soda was Intermingled with 
the beverage & thus rendered It poison- 
ous. Pltf. contended that upon proof 
that the bottle contained caustic soda, 
that the beverage was manufactured & 
bottled by deft. & distributed by him 
for consumption, & that injury to 
pltf. had ensued upon drinking of its 
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contents, the principle of res ipsa 
loquitur applied. Verdict for deft. 
Appeal dismissed. — Willis v. Coca 
Cola Co. of Canada, Ltd., [1934] 1 
W. W. R. 145: 2 D. L. R. 173; 47 
B. C. R. 481.— CAN. 


364 ii. .] — A 

dairy co. is liable to a consumer for 
chips of glass contained in a bottle of 
milk purchased from a dealer, & the 
dealer is liable for breach of implied 
warranty under Sale of Goods Act. — 
Sbandloff t>. City Dairy, [1936] 4 
D. L. R. 712 : O. R, 579 ; 6F.L. J. 
(Can.) 166.— CAN. 

sk. Erection of heavy fixture .] — 
There is no sound principle upon which 
it can be said that the legal liability 
for negligence in erecting a heavy 
fixture, c.q., a radiator, in a cottage 
should be different from that for 
negligently erecting a similar fixture 
on a railway coach or motor bus. To 
say that the former case is one with 
respect to realty & the latter one with 
respect to a chattel is not helpful.-- 
Johnson t>. Summers, [1939] l, 
W. W. R. 362.— CAN. 
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884d. 77 .] — Applt., who contracted 

dermatitis of an external origin as the result 
of wearing a woollen garment which, when 
purchased from the retailers, was in a defec- 
tive condition owing to the presence of excess 
sulphites which, it was found, had been 
negligently left in it in the process of manu- 
facture, claimed damages against both re- 
tailers & manufacturers. The presence of 
the deleterious chemical in the garment was 
a hidden & latent defect, & could not be 
detected by any examination that could 
reasonably be made ; nothing happened 
between the making of the garment & its 
being worn to change its condition ; & the 
garment was made by the manufacturers 
for the purpose of being worn exactly as it 
was worn in fact by applt. : — Held : those 
facts established a duty to take care as 
between the manufacturers & applt. for the 
breach of which the manufacturers were 
liable in tort. The principle of M’Alistcr 
v. Stevenson , No. 364a, can be applied only 
where the defect is hidden & unknown to the 
customer or consumer. The liability in tort 
was independent of any question of contract. 
— Grant v. Australian Knittino Mills, 
Ltd., [1936] A. C. 85 ; 105 L. J. P. C. 6; 
154 L. T. 18 ; 52 T. L. R. 38 ; 79 Sol. Jo. 
815, P. C. 

Annotations: — Dlstd. Evans v. Triplex Safety Glass Co., 
11936] 1 All E. It. 283 : Howard v. Furness Houldor 
Argentine Linos, Ltd. & Brown, Ltd., [1936] 2 All E. R. 
781 ; Kubach v. Hollands, [1937] 3 All K. R. 907. Consd. 
Dransfleld v. British Insulatod Cables, Ltd., [1937] 4 
All E. R. 382. Refd. Griffiths v. Peter Conway, Ltd., 
[1939] 1 All E. R. 685. 

364e. Onus of proof.] — Pltf. 

bought a motor car fitted with a “ Triplex 
Toughened Safety Glass ” windscreen of 
defts.’ manufacture. When the car was 
being used, about a year after the date of 
purchase, the windscreen suddenly & for no 
apparent reason broke into many fragments 
& injured the occupants of the car : — Held : 
in these circumstances the manufacturers 
were not liable in damages, for the following 
reasons : the lapse of time between the 
purchase of the car & the occurrence of the 
accident ; the possibility that the glass 
might have been strained when screwed into 
its frame ; the opportunity for examination 
by the intermediate seller ; & the break- 
ing of the glass might have been caused by 
something other than a defect in manu- 
facture. — Evans v. Triplex Safety Glass 
Co., Ltd., [1936] 1 All E. R. 283. 

864f. Goods not tested by retailer.] 

— A schoolgirl was carrying out a chemical 
experiment with chemicals supplied by the 
teacher of the chemistry class, when an 
explosion occurred whereby she was severely 
injured. The experiment was one for the 
making of oxygen by heating a mixture of 
potassium chlorate & manganese dioxide, a 
perfectly harmless experiment. The teacher 
had purchased the chemicals from the second 
defts., receiving as manganese dioxide a 
black powder so labelled in a packet. In fact 
the black powder was a mixture of antimony 
sulphide & manganese dioxide, indistinguish- 
able from manganese dioxide to the eye, but 
dangerous when heated with potassium 
chlorate. The second defts. had purchased 
this powder as manganese dioxide from the 
third party, whose invoice stated : “ The 


abc^e goods are accurate as described on 
leaving our works but they must be examined 
& tested by user before use. The above 
goods are not invoiced as suitable for any 
purpose but they are of the nature &; quality 
described.” The second defts. had carried 
out no test on the powder & had not advised 
the teacher that an examination or test 
would be advisable. The second defts. knew 
that the powder would be used for the pur- 
pose of school experiments, but they had not 
told the third party that the powder might 
be so used. The schoolgirl recovered dam- 
ages, in an action for negligence, from the 
second defts., who sought an indemnity or 
contribution from the third party : — Held : 
(l) as the third party had no notice of the 
intended user of the powder, which might 
have been resold for a variety of purposes or 
in innocuous compounds or mixtures, A as 
the second defts. had not carried out a test, 
as the invoice prescribed, & which the second 
defts. had ample opportunity for doing, the 
third party was not liable to indemnify the 
second defts. ; (2) as the third party could 
not have been successfully sued by the 
schoolgirl, the third party was not liable to 
contribute as a joint tortfeasor. — Kubach v. 
Hollands, [1937 1 3 Alt E. R. 907; 53 
T. L. R. 1024 ; 81 Sol. Jo. 766. 

Annotation : —As to (1 ) Consd. Dransfleld r. British Insulatod 
Cables. Ltd., [1937] 4 All F«. It. 382. 

■364g. Hair dye.] — Pltf. had been 

in the habit of having her h&ir dyed with 
henna at the second deft.’s shop. The 
second deft, suggested that pltf.'s hair should 
be dyed with Oloxo, a dye which she described 
as harmless, <& which was prepared by & 
bought by the second deft, from the first 
deft. Pltf. raised objections to the use of 
such a dye but was assured it was safe to use. 
Pltf. as the result of the use of the dye had 
an acute attack of dermatitis & nervous 
trouble. The first deft, by its agent had 
warranted the dye as safe, but for trade 
reasons it had supplied the second deft, 
through a wholesale hairdressers’ sundries- 
man. A booklet was issued with the dye 
which stated it was dangerous if used without 
a skin test ; but no warning was given to the 
second deft, as to the danger. A certain 
quantity of the dye being purchased by the 
second deft., she was entitled to & did attend 
certain lectures A demonstrations given on 
behalf of the first deft. & the lecturer upon 
behalf of the co. stated that the co. would 
indemnify hairdressers using this dye against 
claims arising out of its use : — Held : (1 ) pltf. 
was entitled to recover against the second 
deft, in contract : (2) pltf. was entitled to 
recover against the first deft, in tort ; (3) the 
second deft, was entitled to recover from the 
first deft, damages for breach of contract 
& those damages were the damages the second 
deft, had to pay to pltf. in this action & her 
costs of the action ; (4) the indemnity given 
at the lectures was not made at such a time 
that it could bo considered a part of the 
contract with the second deft. — Parker v. 
Oloxo, Ltd. & Senior, [1937] 3 All E. R. 
524. 

364h. .] — A husband & wife sued 

the manufacturers <fc the retailer of a bottle 
of lemonade for damages for injuries received 
by reason of the fact that the bottle contained 
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thirty-eight grains of carbolic acid in addition 
to the lemonade. Both pltfs., in suing the 
manufacturers , relied upon the doctrine 
enunciated in M'Aliater (or Donoghue ) v. 
Stevenson. The husband, who in fact pur- 
chased the bottle of lemonade, in suing the 
retailer alleged that the implied conditions as 
to quality & fitness in the Sale of Goods Act, 
1893 (c. 71), s. 14, had not been fulfilled. It 
was found as a fact that the manufacturers, 
by adopting a fool-proof process & by carry- 
ing out that process under proper supervision, 
had taken reasonable care to see that there 
was in the lemonade no defect which would 
injure the pltfs. It was also found as a fact 
that the husband asked for & received a bottle 
of the manufacturers* lemonade, mentioning 
the manufacturers by name : — Held : (1) the 
duty owed by the manufacturers to the con- 
sumer was not to ensure that their goods 
were perfect, but merely to take reasonable 
care to see that no injury was done to the 
consumer or ultimate purchaser, & this duty 
they had completely fulfilled ; (2) the hus- 
band did not, in the circumstances, rely upon 
the skill or judgment of the retailer, & could 
not recover under the Sale of Goods Act, 

, 1893 (c. 71), s. 14 (1), but there was a sale by 
description, &, therefore, a breach of the 
implied condition that the goods should be 
' of merchantable quality, & he could recover 
under the Sale of Goods Vet, 1893 (c. 71), 
s. 14 (2). — Daniels & Daniels v. White & 
Sons, Ltd., & Tarbard, [1938] 4 All E. R. 
258 ; 160 L. T. 128 ; 82 Sol. Jo. 912. 

364 j. To retailer — Sale through sundrles- 

man.] — Parker v. Oloxo, Ltd. & Senior, 
No. 304g, ante. 

364k. Lectures on use — Indemnity.] — 

Parker v. Oloxo, Ltd. & Senior, No. 304g, 
ante. 

3641. Liability of repairer of dangerous article.] — 

While the male pltf., the owner of a motor 
cycle to which a few days previously defts. 
had fitted a sidecar, was driving the com- 
bination along a public road the sidecar 
became detached from the motor cyclp. 
Both the male pltf., & the female pltf. who 
was a passenger in the sidecar, sustained 
personal injuries. In an action for damages : 
— Held ; defts. were guilty of negligence in 
fitting the sidecar to the motor cycle, that 
they were liable to the male pltf. in contract 
& in tort, & to the female pltf. in tort. — 
Malfroot v. Noxal, Ltd. (1935), 51 T. L. R. 
661 ; 79 Sol. Jo. 610. 

Annotation : — Confld. Dmnsfleld b. British Insulated Gables. 

Ltd., [1937] 4 All E. R. 382 ; Old Gate Estates, Ltd. v. 

Toplls & Harding & Russell, [19393 3 All E. R. 209. 

364m. .] — Pltf. was working as an electric 

welder in a boiler of a steamship when an 
explosion occurred & steam came in through 
the furnace door. After one vain attempt he 
• succeeded in making his way through the 
door, . He was badly scalded but suffered far 
more from shock & was rendered neurasthenic. 
The escape of steam was due to the fact 
that in a valve chest a bridge, in which a 
brass bush fitted, had been put in upside 
down. The valve had been assembled & 
fitted by the second defts. Pltf. alleged that 
both defts. were negligent in that the valve 
chest was made of cast iron. Against the 
first defts. he alleged negligence in not taking 
sufficient precautions against water hammer 
by ^securing effective drainage of the steam 
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pipes, & that having brought the steam upon 
the ship they were liable under the principle 
of Bylands Fletcher for not keeping it 
under control. Against the second defts. 
he alleged negligence in wrongly assembling 
& fitting the valve chest, contending that 
though there was no privity of contract they 
were liable in tort for supplying a dangerous 
. article ; — Held : there was no negligence in 
using a valve chest made of cast iron ; there 
was no negligence in the shipowners in not 
having an improved system of drainage of 
the steam pipes to exclude the possibility of 
water hammer ; the doctrine of Hylands v. 
Fletcher was not applicable because there 
was no escape of the steam off the premises 
& the steamship owners were not making an 
unnatural user of their premises ; the defectve 
bridge was not a source of danger which the 
first defts. knew or ought to have known, & they 
were not liable to pltf. as invitee or licensee ; 
in reassembling the valve with the bridge up- 
side down the second defts. by negligent repair 
converted an article not dangerous in itself 
into a dangerous article & they knew of the 
danger which they were so creating. This 
imposed upon them a liability for injuries 
caused to pltf., altogether apart from their 
liability arising out of their contract with the 
first defts. — Howard v. Furness Houlder 
Argentine Lines, Ltd., & Brown, Ltd., 
[1936] 2 All E. R. 781 ; 80 Sol. Jo. 654 ; 41 
Com. Cas. 290. 

364n. .} — The owner of a motor lorry took 

the wheel of the lorry, the flange of which 
had come off, to a motor repairer, with 
instructions to re-assemble it. The repairer’s 
assistants re-assembled it & replaced it on 
the lorry, & the lorry owner’s servant drove 
the lorry away. An hour or two later, the 
flange came off while the lorry was being 
driven on the highway by the lorry owner’s 
servant, &, bowling along the road, it 
mounted the pavement & hit the female 
pltf., injuring her. There was no evidence 
that anything had happened between the 
time when the lorry was taken out of the 
garage & the time of the accident which 
might have caused the wheel to become 
dislodged : — Held: (1) following Phillips v. 
Britannia Hygienic Laundry Co., [1923] l 
K. B. 539 ; 30 Digest 61, 38 5, the lorry 
owner having entrusted the repair of the 
lorry to a competent repairer, he was not 
liable for either negligence or nuisance to a 
person who suffered injury upon the road by 
reason of the competent repairer having 
been negligent ; (2) the lorry owner, or the 
person who was going to take the vehicle 
on the road, was not under a duty to ascertain 
for himself, in so far as his capabilities allowed 
him to do so, whether the competent repairer 
had competently repaired the lorry ; (3) fol- 
lowing M'Alisier (or Donoghue) v, Stevenson , 
[1932] A. 0. 602 ; Digest Supp., & dis- 
tinguishing Earl v. Lubbock , [1905] 1 K. B. 
253 ; 30 Digest 03, 408 , the repairer was liable 
to the person who suffered injury on the road 
as a result of his negligence, as he was 
in the same position as that of the manu- 
facturer of an article sold by a distributor 
in circumstances which prevented the dis- 
tributor or ultimate purchaser or consumer 
from discovering by inspection any defect 
in the article.— S tbnnett v. Hancock & 
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Pbtebs, [1939] 2 All E. R. 678 ; 83 Sol. Jo. 
379. 


Annotation : — Reid. Old Gat© Estates, Ltd. 
Harding & Russell, [1939] 3 All E. R. 209. 


v. Toplis & 


364o. .] — Pltf., who was a director of, & had 

a controlling interest in, a co. known as U. I*., 
Ltd., acquired on its behalf a reconditioned 
motor car from a co. known as S. & A. 
Services, Ltd. The latter co. acquired the 
car from defts. for the purpose of hiring 
it out on hire-purchase terms to U. P M Ltd. 
' Defts. knew that the car was going to be 
used chiefly by pltf., & they knew that it was 
going to be so used immediately. On the 
morning after the delivery of the car, before 
.it had been driven more than a few miles, 
& while it was being driven by pltf., the near 
side rear wheel came off, whereby pltf. 
suffered damage. There was no evidence 


that anything had happened between the 
time when the car was delivered by defts. 
& the time of the accident. At the time of 
delivery pltf. had signed for & on behalf of 
L. P., Ltd., a form of receipt stating that the 
car was accepted as being in good condition 
<fc as seen, tried & approved : — Held : (1) the 
form of receipt did not protect defts. in a 
claim of negligence by pltf., however it might 
affect their contractual liability with U. P., 
Ltd. ; (2) defts. wore liable in negligence 

under the rule in McAlister (or Donoghue ) v. 
Stevenson , [1932J A. C. 562 ; Digest Hupp., 
because, although pltf. was given an oppor- 
tunity to examine the car for the purpose of 
discovering any defects, yet defts. never 
anticipated that there would be any such 
examination. — Hehhchthal v. Stewart k 
Arijern, Ltd., LI 939] 4 All K. B. 123 ; L61 
L. T. 331 ; 50 T. L. K. 48. 


Part III. — Negligence in relation to Highways. 


882a. Motor-car mounting pavement.] — Where a 
motor-van gets on to a pavement intended 
for foot-passengers & injures persons 
standing there, these facts, in the absence of 
explanation, constitute evidence of negli- 
gence. — Ellor v. Selfridge & Co., Ltd. 
(1930), 46 T. L. R. 236 ; 74 Sol, Jo. U0. 

Annotations : — Coned. Hunter v. Wright, [1938} i All E. R. 


621. Refd. Halllwell r. Vocables (1930), 99 L. .J. K. 11. 

353, C. A. 

882b. .] — A skid is a sufficient explanation to 

negative the suggestion of want of care in 
the case of a car mounting the pavement. — 
Hinton v. Gilchrist (1930), The Times, 
March 8, 1930, D. G. 

382c. .] — Deft, was driving a motor car 


PART III. SECT. 9. SUB- SECT. 1. — B. 

382a i. Motor-car mounting pave- 
ment .] — A motor car, which deft.’s 
driver had left standing on an incline, 
ran away owing to grantation, mounted 
the pavement, & injured pltf.’s minor 
daughter : — Held : an inference of 
negligence arose , upon the doctrine 
of res ipsa loquitur & this was not 
displaced by deft.’s explanation ; 
judgment for pltf. — Raude N. O. v. 
Transvaal Boot & Shoe Manu- 
facturing Co,, [1938] A. D. 379. — 
S. AF. 

382a ii. .]-—' The fact that a 

motor vehicle mounts a footpath & 
there collides with pedestrains does not 
necessarily cause the doctrine of res 
ipsa loquitur to apply. It is not from 
the mere happening of such a collision 
on the footpath that an inference ol 
negligence is to be drawn. The 
inference Is drawn from the whole of 
the relevant facts. — Amber v. Martin 
(1938), S. A. S. R. 1.— AUS. 

g (p. 59) i. Driving in fog .] — 

The driver of a trainee r when driving 
in a fog should keep his car under such 
control that he may stop it within the 
limits of his vision.— Vancouver Ice 
& Storage Co. v. British Columbia 
Electric Ry. Co., [1927] 1 W. W. R. 
831 ; 38 B. C. R. 234.— CAN. 

h (p. 60) i. .] — The driver of a 

motor vehicle upon city streets may 
be grossly negligent if his oar is 
travelling at the permitted speed of 
20 miles per hour, or even at a much 
lower rate of speed : what is an exces- 
sive rate must depend upon the cir- 
cumstances of each case. In this 
ease, where there was a collision of 
motor vehicles at the intersection 
of two city highways eW •* the 
driver of the vehicle on the right had 
not snob a dear view of approaching 
traffic as made it safe to approach the 
intersection at the rate at which his 
vehicle was travelling — 15 miles an 
hour or more. — M artin v . Powell, 


Powell v. Martin, [19281 4 D. L. R. 
149 ; 62 O. L. R. 436.— CAN. 

b (p. 60) ii. — — -.] — In ordinary 
ciroumetances, It a driver turns out of 
& across the line of traffic, after giving 
the usual warning by putting out his 
hand (although his duty may not be 
so great as to make sure), he acts 
negligently unless be has at least 
reasonable ground, beside the mere 
fact of his warning, for believing that 
he can cut across without endanger- 
ing approaching traffic.- -Green r. 
Hardy. [1929] S. A. S. R. 58.— AUS. 

h (p. 60) ill. .] — Cameron v. 

McDonald, [1931] 1 W W. It. 731 ; 
2 D. L. R. 978.— CAN. 


u (p. 61) 1. .] — Collins v. 

Generaj. Service Transport Co. 
(B. C.), [1927] 2 D. L. R. 353.— CAN. 

u (p. 61) ii. ,] — Schonbernkr v. 

Barron (Alta.), [1927] 3 D. L. R. 708 ; 
[1927] 2 W. W. R. 417.— CAN. 

u (p. 61) Hi. .j — Even though a 

motor car is travelling on the right- 
hand side of the road, the driver is not 
Justified in holding to his course regard- 
less of the consequences, but is bound 
to exercise reasonable care to avoid 
injuring others, Sr owes this duty to 
the driver of an approaching car even 
if the latter has not yet complied with 
the statutory provision requiring him 
to turn out to the right of the centre of 
the highway. — A udet v. Wktbch, 
[1929] 2 D. L. R. 186 ; 23 8, L. R. 165 ; 
[1928] 3 W. W. R. 655. — CAN. 

u (p. 61) iv. .} — A driver of a 

motor vehicle ibust expect the presence 
of other persons & animals on the high- 
way, Sc bis failure to see them in time to 
avoid running into them mav amount 
to negligence. — Keatley v. Spearing, 
[1931] 2 W. W. R. 309.— CAN. 

u (p. 61) v. .}— Pltf., a pedes- 
trian, was proceeding over a footpath 
to a gate Into a place on a racecourse 
where motor vehicles parked. A 
motor oar proceeding over the foot- 
path, which at this point was asphalted 
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as a track for motor cars, & into the 
parking place, ran down pltf. from 
behind. Pltf. did not see or hear 
deft.’s car, but before approaching the 
asphalted track he looked Into the 
motor park & also on to the roadway, 
but along the direction opposite to 
which pltf. was approaching. On 
approaching the gate, ho stopped 
momentarily facing the motor park. 
The driver of the car gave no sufficient 
warning, &>eame from such a direction 
that the pltf. was ontitJed to expect a 
warning. The car was accelerated just 
before it struck pltf . : — Held : (left, 
was guilty of negligence in driving at 
an excessive speed, & had disabled 
himself from avoiding the consequences 
of pltf.’s default in not keeping a more 
careful look out. — Rankin v. Richards 
(1029), S. A. 8. R. 106.— AUS. 

u (p. 01) vi. ,j Whilo pltf. huh 

crossing a street near an intersection 
deft.’s motor truck was brought to a 
stop where it blocked pllf.’s meows to 
the sidewalk. II pltf. bad gone 
around the front of the truck he would 
have met traffic in A out of a garage. 
He decided to get to the sidewalk by 
going back of the truck. When at 
the rear of the truck he heard a sound 
& saw the truck moving backwards. 
He jumped aside to protect himself & 
in doing so collided with a bicycle Sc 
was injured. Jt was found that deft, 
driver saw, or should have seen, pltf. 
crossing the street before the truck 
was stopped Sc realised that pltfs. 
access to the sidewalk had been 
obstructed by the truck, but that, 
nevertheless, he backed the truck 
without looking to see, Sc without 
knowing, where pltf. was. although be 
did look out the roar window of the 
truck in order merely to gauge its 
movements in relation to the curb : — 
Held : deft, driver's negligence was the 
sole cause of the accident. — C olton t\ 
Canadian Bakeries, Ltd. Sc Ding li\ 
[1939] 2 W. W. R. 315.— -CAN. 
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when it skidded, & subsequently mounted the 
pavement & injured pltf., who was walking 
thereon. It was found that the skid was not 
due to any negligence on the part of deft., 
but it was contended that she had been 
negligent (i) in steering the wrong way to 
correct the skid, & (ii) in accelerating after 
the skid. Shortly before the accident, she 
had practically stopped at a pedestrian cross- 
ing, & was accelerating when the skid 
occurred. The speed of the car was estimated 
at 16 to 20 miles per hour, & the car travelled 
13 ft. to 20 ft. between the skid & the pave- 
ment : — Held : the time & space at the dis- 
posal of deft, in which to remedy the skid 
were so short that, it being proved that the 
skid was not due to any fault of hers, she had 
discharged the onus of showing how her car 
came to be on the pavement, & could not be 
said to have been in any way to blame for the 
accident. — Hunter v . Wright, [1938] 2 
All E. R. 621, C. A. 

382d. Skid into street refuge.] — Liffen v . Watson 
(1939), 101 L. T. 351 ; 83 Sol. Jo. 871. 

383a. — Vehicles proceeding one behind the 
other.] — Pltf. was riding on the pillion seat 
of a motor cycle driven "by deft. H. This 
* motor cycle was the fourth of a string of five, 
the drivers of which were engaged in a 
, treasure hunt. Deft. P., who was leading the 


party, overshot a turning & braked hard. 
O., who was following P., swerved to his 
right, & stopped. M., who was next, 
swerved to his left, & stopped. H. braked 
hard, but his cycle struck that of O., & pltf. 
was injured in consequence. At the trial, 
the county ct. judge found that both defts. 
had been negligent & awarded damages 
against both of them. By an error, the 
judgment was recorded as “ Order that each 
deft, liable for half judgment & costs.’’ Pltf. 
appealed in order to get the form of judgment 
rectified. Deft. P. by cross-appeal, con- 
tended that the accident was due solely to 
the negligence of H., who had had time to 
avoid the consequences of any negligence on 
the part of P. : — Held : (I) there had been 
a concurrence in point of time of the negli- 
gence of both defts., & they were both equally 
to blame ; (2) the error in recording the 

judgment in the county ct. was one which 
might have been corrected under the slip 
rule. — Smith v . Harris, [1939] 3 All E. R. 
960 ; 83 Sol. Jo. 730, C. A. 

Add. Annotations : — As to ( 4) Consd. Stennett 
v. Hancock & Peters, [1939] 2 All E. R. 578. 
Refd. Square v. Model Farm Dairies 
(Bournemouth), Ltd., [1938] 2 All E. R. 740. 
.. Inability to pull up within limits of vision.] 
— It seems to me that when a man drives 


884 I. Breach of regulations under 
Motor Car Acts.}- -The breach of a 
statutory regulation under Motor 
Vehicles Act, 1921, which results In 
damage will usually afford prirnd facie 
evidence of negligence. Phillips v. 
Britannia Hygienic Laundry Co., Ltd., 
[1923] 1 K. B. 530, applied. This rule 
Indisputably applios when the nature 
of the regulation is such that the breach 
la calculated to deceive other users of 
the highway, & bo as to create the 
situation of danger that results In the 
damage sustained. — Forby v. Lauokk, 
[1933] S. A. S. It. 00.— AUS. 

886 x. .] — Solomon v. Mus- 

bett Sc Bright, Ltd., [1926] App. D. 
427.— S. AF. 

386 xl. .) — A motor truck 

proceeding westerly upon a highwuy 
was about 6 feet from the south kerb, 
when, as It approached an intersecting 
highway. It struck a boy riding a 
bicydle & injured him. In an action 
to recover damages for the injury from 
the owner of the truck alleging negli- 
gence of the driver, the trial judge 
directed the Jury as a matter of low 
that they were entitled to find the 
driver negligent, from the one circum- 
stance that he was on the wrong side 
of the highway : — Held : misdirection, 
Sc a new trial was ordered. — Allen v. 
Lord, [1928] 4 D. L. R. 02 ; 02 O. L. It. 
433.— CAN. 

386 xil. ,J — The driver of a 

motor vehlole Is guilty of negligence In 
travelling on the left side of the road, 
without any Just excuse for doing so, 
If he knows or ought to know that by 
so proceeding he is likely to collide 
with another vehicle coming from the 
opposite direction. Sc under such con- 
ditions he is 'under the duty to use 
more care 8c keep a better look out to 
avoid a collision than would be 
required of him If he were on his proper 
side of the road. — Erickson v. Klatt, 
[1920] 3 D. L. R. 295 : 2 W. W. R, 5 ; 
23 S. L. R. 507.— CAN. 

889 1. Insufficient lighting .] — In an 
action for damages resulting from a 
collision between automobiles the 
Judge found that the real cause of the 
accident was that deft.’s oar was being 
driven at night with only one lighted 
headlight. Deft, appealed : — Held .* 


said finding was justified & the appeal 
should be dismissed. — Nesbitt v . 
Carney, [1930] 3 W. W. R. 504; 
[1931] D. L. R. 100 ; 25 S. L. R. 129.— 

CAN. 

389 11. .] — Rubbkrnus v. Dow- 

NAKD, [1930] 2 I). L. R. 707.— CAN. 

389 ill. .] — An absolute civil 

liability irrespective of negligence for 
damages resulting from tho absence 
of lights on a motor vehicle is not 
Imposed by Highway Traffic Act, 1930. 
or its amendments. — Brown v. Bul- 
ger, [1038] 3 W. W. It. 444; 4 

1). L. R. 708 ; 4C Man. L. R. 300 ; 8 
F. L. J. (Gan.) 180.— CAN. 

389 iv. Infringement of lighting 
regulation — No tail light.] — Liability 
for negligence does not arise solely 
from the failure to have a red tail | 
light burning. — Falsetto v . Brown, 
[1933] 3 D. L. R. 545; O. R. 045.— 
CAN. 

389a I. Inability to pull up within 
limits of vision.] — (1) In an action 
resulting from a collision at night 
between a motor car driven by pltf. 

& a car which, owing to Its lights having 
gone out, had been stopped on the side 
of the highway without having Its 
rear light burning : — Held : the con- 
tention of deft, could not bo sustained 
that the more occurrence of the collision 
was In itself conclusive evidence that 
pltf. must have been driving at an 
excessive speed or not keeping a proper 
lookout, & that his ultimate negligence 
In one or other of said respects was the 
real cause of the accident. 

(2) Too much weight should not be 
placed upon an admission of fault 
made by a motorist immediately after 
a collision In which he was injured. — 
BROOKIE v. MoKay, [1934] 1 W. W. R. 
725 : 2 D. L. It. 090 ; 42 Man. L. R. 39. 
—CAN. 

389a li. .] — Some time after 

dark the electric lights of a motor 
float failed & the driver, while in search 
of a mechanic to remedy the defect, 
left the float near' the unlighted side 
of a suburban road. The night had 
been wet, Sc the road Sc a tarpaulin 
partially covering the float were so 
similar in colour as to be almost in- 
distinguishable. A motor oar proceed- 
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ing at a speed of twenty to twenty -five 
miJes an hour along the road, with Its 
headlights on hut “ dipped, collided 
with the float ; — Held : the evidence 
led for pursuer as to the invisibility 
of the float was credible, & accordingly 
It was not a necessary inference that 
pursuer was In fault in not avoiding 
the accident ; also, the accident was 
due solely to the fault of the driver 
of the float In leaving his vehicle un- 
lighted so as to be a dangerous obstruc- 
tion on the road. — Scott v. M'Intosu, 
[1935] S. C. 199.— SCOT. 

389a iii. .] — In an action for 

damages resulting from a collision, 
about six a.m. on Sept, 25, between 
doft.’s motor truck & pltf.'s waggon 
which was stationary on the right hand 
side of a paved one-way highway : — 
Held: deft., on his own testimony, 
was cither not keeping a proper look- 
out or had not kept his truck under 
such control that ho could stop within 
the limits of his vision ; &, further- 
more, deft., whotber or not the wag- 
gon was unlawfully on the highway, 
was negligent in not using the 
skill & standard of care required of 
him in controlling the direction his 
truck was taking. It should be kept 
in mind that many of the older auto- 
mobile collision cases which deal 
especially with “ agony periods Sc 
spaces ** dealt with brakes & con- 
trolling mechanisms for automobiles 
which were much less efficient than 
those of the present day. — S hubt v. 
Harris, [1936] 2 W. W. R. 54 ; 4* 
Man. L. R. 121.— CAN. * 

38fia iv. .] — The contention that 

in Itistow v. Wetstein, [1934] 8. C. R. 
128, the law of Canada, in cases where 
the driver runs into a stationary object, 
was settled in accordance with the rule 
supposed to bo laid down in 1 art v. 
Chitty & Co., [1933] 2 K. B. 453 ; & 
Baker v. Longhurst , [1933] 2 K. B. 461, 
is disposed of by the judgment of 
Martin, J.A., in Hall v. West Coast 
Charcoal it Wood Products Co., Ltd., 
[1935] 2 W. W. R. 134 ; 50 B. C. R. 18. 

In an action by a gratuitous pas- 
senger in a motor car for injuries sus- 
tained when late on a wet night the 
car ran into a pile of excavated earth, 
which was not so lighted or guarded, as 
it was held it should have been, so that 
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a motor car along the road he is bound to 
anticipate that there may be things & people 
or animals in the wav at any moment, & 
he is bound to go not faster than will permit 
of his stopping, or deflecting his course, at 
any time to avoid anything he sees, after he 
has seen it. If there is any difficulty in the 
way of his seeing, like a fog for instance, he 
must go slower in consequence. In a case 
like this, where a man is struck without 
the driver seeing him, the driver, the deft., 
is in this dilemma ; either he was not keep- 


ing a sufficient look out, or, if he was keeping 
the best look out possible, then he was going 
too fast for the look out that could be kept. 
I really do not see how it can be said that 
there was no negligence in running into the 
back of a man. If he had had better lights 
or had kept a better look out, the proba- 
bility is that the accident would never have 
happened (Rowlatt, J.). — Page v. Richards 
Draper (1920), cited in 149 L. T. p. 263, 
D. C. 

Annotation Folld. Tart v. Chitty & Co., [1033] 2 K. B. 453. 


the danger would be plainly obvious 
under any possiblo conditions : — Held : 
after referring to the rule that the 
presence of the trap did not excuse the 
driver if when he became aware of 
It, or ought to have become aware of it, 
he was able by the exercise of ordinary 
care to avoid it, that he had not been 
shown to have been negligent. — 
Thompson v. Wood, [1937] 2 w. W. R. 
511 ; 3 13. L. R. 728 ; 45 Man. L. R. 
307.— CAN. 

389a v. .] — Where a motor 

driver or rider claims damages for 
having run into an unlighted obstruc- 
tion on the road, a verdict in his 
favour may be upheld where he can 
prove facts which the ct. thinks might 
be considered by the Jury to offer a 
reasonable excuse for his failure to seo 
the obstruction in time to avoid it, 
except where there are circumstances 
which a jury might reasonably con- 
sider to be something in the nature of 
a trap ; &, in New Zealand, in view of 
the statutory regulations as to lights 
on motor-vehicles, a pltf. motorist 
must prove some peculiar or unusual 
circumstance which would justify a 
jury in excusing him for such failure. — 
Hancock v. Stewart, [1937] N. Z. 
Jj. R. 321 ; 13 N. Z. L. J. 109.— N.Z. 

•e. Failure to give signal — Of intention 
to turn.) — It is incumbent upon the 
driver of a vehicle, who desires to 
change his course & to turn into another 
street, to give a warning to that effect, 
& to turn the corner at a pace which 
will give him complete control over 
his vehicle. — U yh v. Uyb, [1927] 
App. D. 394.— S. AF. 

sf. .] — When deft.'s car 

was making a right turn at a speed of 
about 10 or 12 miles an hour through 
an opening in the ranks of pedestrians 
crossing an intersection it struck the 
infant pltf., a girl nine years old, who 
had run out from the curb without 
noticing that deft, had made the turn. 
Deft, had not sounded his horn or 

g iven any other warning : — Held : 

eft. was negligent in going at too 
high a speed under the circumstances 
& in not making it known to the infant 
pltf. that he was turning through the 
pedestrian traffic. The infant pltf. was 
also negligent, & the degrees of their 
respective faults contributing to the 
accident were equal. — Dobroski v. 
MacKay, [1938] 2 W. W. R. 47.— CAN. 

sf. Lack of sufficient, control .] — The 
driver of an automobile should have 
his car tinder such control that be is 
able to come to a stop in the space 
which he sees clear ahead. — MacGtll v. 
Holmes (1927), 39 B. C. It. 05.— CAN. 

tg. Failure to give notice of intention 
to cross street.}— Blow v. Mayland 
(Alta.), [1929] 4 D. L. R. 561.— CAN. 

sh. Absence of ** clear view ” — /n* 
sufficient headlight.) — Ruttan v. 
O’Connor-Fenton, [1929J 4 D. L. R. 
62 ; 64 O. L. R. 208.— CAN. 

•j. Failure to slow down ] — 

When a person driving a motor car 
at night knows that another car Is 
on the road a short distance ahead, & 
his vision is so interfered with by the 
lights of an approaching car that he 
cannot see the location of the car 
ahead, he is under the duty of slowing 
down & proceeding with his car under 


such control as will prevent it from 
crashing into the car ahead. — 
Fletcher v. Mullen, [1930] 2 

W. W. R. 529 ; 3D. L, R. 919 ; 24 
S. L. It. 520.— CAN. 

sk. .] — No general rule can 

bo laid down as to tho duty of a driver 
of a motor car to stop when the lights 
of an approaching car Interferes with 
Ills vision. The circumstances of oach 
case must be carefully examined boforo 
concluding that a driver should stop, 
or almost stop, when his vision for 
any reason is impaired. — Northern 
Electric Co.. Ltd. v. Ket.t.y, 11931] 

3 W. W. R. 527 — CAN. 

am. liestarting taxi in fog — Passengers 
not told to alight.) — While a taxicab was 
being driven in a dense fog astride a 
street -car rail its engine stalled, & 
before the driver could start it again 
the cab was run Into by a street car 
which, dosplto the warnings of tho taxi 
driver, approached from behind & the 
passengers in the cab were injured : — 
field : the fact that' the driver did not 
first got Ids passengers out of the cab 
before attempting to get it under way 
again did not constitute negligence ; 
nor din the driver by driving astride 
the rail or because of the position of 
the cur after it stalled violate the 
traffic byo-law relied on by pltfs. — 
Nowell v. Yellow Cab Co., Ltd., 
[1930] 1 D. L. B. 491 ; [1929] 3 

W. W. R. 010 ; 41 B. C. R. 494 ; 

revsg., [1929] 4 D. L. It. 280 ; 1 

W. W. It. 822.— CAN. 

sn. Failure to keep distance from cars 
ahead.) — There is no authority tor 
propounding a rule that the failure of 
the driver of a motor car to keep at a 
greater distance than six to eight 
Feet from cars ahead of him always 
constitutes negligence. — Stanley v. 
National Fruit Co., (1929) 3 W. W. It. 
522; revsd., [1931] 1 D. L. R. 30G ; 
S. C. R. 60— CAN. 

•o. Car parked for reasonable time.) — 
The driver of a vehicle has a right to 
stop temporarily upon a highway to 
load or unload his vehicle, but this 
right is limited by the correlative right 
of others to pass along the highway. 
The right of the driver so to stop must 
be exercised reasonably ; & whether 

the length of time or extent of stoppage 
is reasonable is a question of fact to be 
determined by the circumstances of 
each ease.— Brain v. Crinnian, 11931] 
1 D. L. K. 540 ; 66 O. L. R. 223. CAN. 

gp. No liability to pedestrian appear - 
inn suddenly from behind parked cars .) — 
Deft, driving car had a right to expect 
that pedestrians would act reasonably : 
& she bad no reason to anticipate that 
any one would be so foolish as to oomo 
out suddenly from between two lines 
of parkod cars without looking to see 
if there were any moving cars too near, 
as pltf. did. — Taylor r. Ainhlik, 1 1931] 
3 D. L. R. 20 ; O. R. 188.— CAN. 

gq. Intersection controlled by light 
signals— No liability when pedestrian 
maidenly disobeys signals *) — when th ® 
driver of a motor vehicle has the signal 
lights with him he knows that they 
are against pedestrians crossing hits 
path, & he has a right to expect that 
the signals will be obeyed by them. 
He must use every precaution to avoid 
an accident, but be is not In all cases 
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to be regarded aa negligent because he 
fulls to observe negligent conduct of a 
pedestrian. — H ulme v. Ctucelman, 
11931] 1 D. L. R. 682 ; 66 0. L. R. 
3G0.— CAN. 

■r. Driver of one car negligent — 
Damage caused by driver of second car 
swerving to avoid accident — Liability of 
first driver.) — Tatisioh v. Edwards, 
[1931 JS.C.R. 671 ; 2D.L.R.521.— CAN. 

st. Approaching intersection at exces- 
sive speed. )~I1 eld : pltf. was also 
negligent in approaching the inter- 
section at an unlawful & excessive 
rate of speod, namely, about forty 
milcR an hom. — Anderson v. Parney, 
[1930] 4 I). L. It. 833 ; 66 O. L. R. 
11 2.- -CAN. 

au. Crossing arterial road at slow 

speed . ]— Wticn (Vs car was making a 
left-hand turn into a service station 
near the top of a hill on an arterial 
highway a collision occurred with 
B.’s car which bad '*ome over the brow 
of the hill, which was on G.’s right as 
he was making the turn. Manhon, J., 
held that, although G. was negligent 
in crossing tho highway too slowly & 
in not using his horn, vet tho solo cause 
of tho accident was B.'h negligence in 
coming over the brow of the hill at an 
excessive speed & in not keeping a 
proper lookout. On appeal : — Held : 
the accident was eauBod by the fault 
of both drivers & therefore the Con- 
tributory Negligence Act, R. S. B. O., 
I93G, applied, & tho apportionment 
of liability, in tho view of the majority 
of tho ct., was G. 70 per cent., & B. 
30 per cent.— Bailey v. Grogan dfc 
Bailicy, Grogan v. Bailey, [1938] 

1 W. W. R. 520; 2 D. L. R. 31 3.— CAN. 

gv. Glaring headlights.)— Tinkler v. 
Goebel, [1931] 2 W. W. R. 413.— CAN. 

gb. .] — (1 ) No absolute rule can 

be formulated as to the duty of the 
driver of a motor car to stop when 
Ills eyes are dazzled by the lights of an 
approaching vehicle ; tho facts of the 
particular case most determine the 
necessity for bis doing so. (2) In the 
absence of an apparent danger of a 
grazing collision, it <s not negligence 
for tho driver of a motor car to drive 
with his left elbow projecting over the 
window sill. — B eardsley v. Clark, 
[19321 2 W. W. R. 481 ; 4 D. L. R. 
237 ; 40 Man. L. R. 449.— CAN. 

ad, ,] — Resp.’s servants left a 

roller on the side of a rood at night 
without any light or other warning. 
The driver of pltf.’s truck, joeing ft 
car coming towards him, pulled further 
over to the left of the road, but being 
dazzled by the lights of the car he did 
not see the roller & collided with it, 
damaging the truck Hold: there 
was no negligence on the part of the 
driver of the truck, & the negligence of 
deft . was tho real cause of the aoddent. 
— Taylor v. Main Roads Board, 
[19311 W. A. L. It. 48.— AU8. 

g f, .) — it Is negligence to drive 

a car when the driver is bo blinded by 
the headlights of an approaching oar 
that be cannot Bee anything in front 
of him. — McGibbon v. MOOKB8 (1931 , 
4 M. P. R. 209.— CAN. 

sw. Putting chains on car after dark- - 
No rear light.)— It Is negilgenoe for the 
driver of a motor car to kneel in the 
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389b. .] — On the road from Basingstoke to 

Winchester there is a “ draw-up " opposite 
a refreshment hut. A stationary lorry of 
defts. was drawn up in the roadway opposite 
the draw-up, & there was a conflict of evi- 
dence whether this lorry was showing a rear 
light. It was a moonlight night, but the 
stationary lorry was in shadow. Pltf.'s lorry 
when driving from Basingstoke to Win- 
chester ran into defts.' stationary lorry. The 
driver of pltf.’s lorry said that he was unable 
to see defts.’ lorry owing to a beam of light 
thrown by a third lorry, which was in the 
draw-up across the road. The jury found a 
verdict for pltf. & judgment was entered for 
him. On appeal Scrutton, L.J., said that 
he thought that there was just enough evi- 
dence to support the verdict of the jury, 
namely, that as to the beam of light thrown 
by the third lorry. The Ct. of Appeal had 


stated in three cases, as indeed bad the Div. 
Ct., though unfortunately these cases had 
not been reported, that if a driver at night 
proceeded at such a speed that he could not 
pull up within the limits of his vision, he was 
m the wrong. As Lord Bramwbll had once 
observed : ” If you cannot see where you 
are going, you must not go.” The decision 
in that case did not weaken the force of these 
observations. — Evans v. Downer & Co., 
Ltd. (1933), 149 L. T. p. 264 n., C. A. 

Annotation : — Oonfd. Tidy v. Battman (1933), 103 L. J. K. B. 

158. 

389c. .] — On a dark evening, when it was 

raining & blowing hard, a Foden steam wagon 
pulled up, 9 in. from the kerb in a 14 ft. 
street, that the driver’s mate might attend 
to the rear lamp, which had gone out. The 
place where the wagon pulled up was very 
dark. A motor cyclist whose light threw a 


roadway after dark for such a purpose 
os the putting on of chains without 
having the red light on the rear end of 
his car which Is colled for by Motor 
Vehicle Apt. — Stkfura v. RidgjL 
II). L. R. 694 ; 11930] 3 
R. 465 ; 39 Man. L. R. 256.— CAN. 



*x. Backing car into lane without 
warning .] — Eva v. Johnson, [1932] 3 

W. W. it 6f ~ 

CAN. 


. 502 ; 40 Man. L. R. 628.— 


•y.* Breach of lighting regulation as 
contributory negligence .] — Morrison v. 
Ferguson, [1930] 1 D. L. R. 913 ; 1 
M. P. R. 81.— CAN. 

fa. Failure to look out before turning.] 
— The driver of a oar before making a 
turn looked In the mirror of hii oar, 
but did not look out of & behind his 
oar : — Held : negligence. — Hilborn v. 
Johnson (1982), 4 M. P. R. 202. — CAN. 


«o. Breach of Regulations. 1 — The 
driver of a motor oar at an intersection 
failed to give way, as required by the 
Regulations, to a tram -oar, alongside 
wbloh a motor-cyclist was riding at a 
reasonable speed, the tram -oar prevent- 
ing the latter from seeing the motor car 
ooming from the right. The motor- 
oar driver lust missed the tram-car & 
collided with & Injured the motor 
cyclist, neither seeing the other until 
at or immediately before impact : — 
Held : under the oiroumBtanoos the bare 
faot that pltf., the motor oyollat, did 
not give way to a vehicle approaching 
from his right was not evideaoe of 
negligence ; the question of negligence 
was one for the jury, which was entitled 
to find that pltf. was not negligent. — 
Alg-ie v. Brown (D. H.) & Bon, Ltd., 
[10321 N. Z. L. R. 779.— N.Z. 


th. Negligent approach to narrow 
bridge in fog .] — Baldwin v. Bell, 
[10331 S. C. R. 1 ; 1 D. L. R. 232.— CAN, 


«k. Leaving truck without lights .] — 
While a motor truck was being driven 
on a highway about an hour & a half 
before sunset a tyre blew out & 
the owner-driver, deft., after drawing 
It somewhat to the side of the road, 
left lt in the way of traffic approaching 
from Its rear 3c without putting any 
one In oharge or turning on the lights. 
Shortly after dark tt was run Into by 
Dltfs.’ oar coming from behind. The 
evidenoe as tatbe time of the accident 
was too unoertain to justify a finding 
that the deft, violated the statutory 
provision requiring motor-oar lights to 
be turned on within one hour after 
sundown : — Held : In so leaving the 
truck deft, was guilty of nwflgenoe 
for which he was liable to pitta. : the 
pltf. driver being found not guilty of 
any contributory negligenoe. — Rllib 
v. Zimmerman, Morgan v. Zimmerman, 
[1933] 1W.W.R. 550.— CAN. 


tl. .}— Hall t?. West Coast 

Charcoal Sc Wood Products Oo., 


Ltd., [1935] 2 W. W. R. 134; 
D. L. R. 68 ; 50 B. O. R. 18.— CAN. 


•m. .] — In an action for In- 
juries to a passenger .on a motor truck 
whioh collided about six o'clock of an 
Oct. morning with *n oil tank truck 
which, owing to a broken axle, had 
been left on the highway over night : — 
Held : the negligence of both defts. or 
their servants contributed jointly to 
the accident & could not be so separated 
that it could be said that the negligence 
of either Was the sole cause thereof ; 
therefore, both were liable to pltf. 
Under all the olroumstanoes, it was 
negligenoe to leave the oil truck on 
the highway for such a length of time 
without taking reasonable precautions 
to prevent such an aocident, even if 
the statutory duty as to reflectors was 
compiled with. The negligenoe of the 
driver of the other truok was in not 
keeping a proper lookout, in driving 
too fast under tho circumstances, in 
not having his car under sufficient 
control, & in the faot that his head- 
lights did not comply with Beet. 36a 
of said Act. — W andeleer v. Dawson, 
[1936] 3 W. W. R. 282 ; ajfd., [1936] 
3 W. W. R. 478 ; 6 F. L. J. (Can.) 
195.— CAN. 


so. Both vehicles without lights .) — 
Applt,, a pillion -rider on an unlighted 
motor cycle driven by his brother, was 
injured in a collision on a dark night 
with an unlighted motor oar ooming 
the opposite way. There was a con- 
tinuing act of negligence on the part 
of the two drivers up to the point of 
impact. & neither had the opportunity 
of avoiding the other : — Held .• although 
the unllghted condition of the vehicles 
was the causa sine Qua non of the 
collision. In order to ascertain the 
causa proximo it was neoeesary to 
asoertam where the vehicles were & on 
what side of the road the collision took 
place, for, even as between the drivers 
of the two vehicles, a collision could 
have been avoided, despite the want 
of lights, if each had kept to his own 
side of the road. Sc therefore the driver 
of the cycle would be entitled to succeed 
If the real cause of the collision was that 
the oar, owing to the negligenoe of its 
driver, was on the wrong side of the 
road.— B ourse t>. Jbssop, [1933] N. Z. 
L. R. 1418. — N.Z. 

sp. Insufficiency of oosoKas.}— 
Failure to have sufficient gasoline, 
whioh caused deft.’* oar to .stall, 
whereby pltf.'s oar ran into it. Is 
negligenoe . — I rvine v. Metropolitan 
Transport Oo., [1933] 4 D. L. R. 
682 ; O. R. 823,— CAN. 

sr. Driving with worn fyre.}— Where 
a tyre on a motor car was, to the 
knowledge of the driver Sc owner, so 
worn Sc damaged as to be unsafe tor 
use at a speed of 35 mUes per horn 
Held: the driver was negligent in 

20 


driving the oar with the tyre In that 
condition Sc the owner was negligent 
In that It did not take reasonable care 
in maintaining the tyres. — Fraser v. 
Children's Aid Society, [19351 1 
W. W. R. 667 ; 43 Man. L. R. 102.— 
CAN. 

st. Absence of mirror.] — Gemmill v. 
Grain, [1936] 2 W. W. R. 447 ; 43 
Man. L. R. 155.— CAN. 

sw. Reliance on having given signal .] 
— It is negligence for a motorist about 
to make a left turn who has given 
a signal with his left arm to rely solely 
on tnat signal & to turn without taking 
precautions to see that the turn can be 
made without the risk of collision 
with a car ooming behind him. — 
Leonard McLaughlin Motors, Ltd. 
«. Barnes, [1935] 1 W. W. R. 598.— 
CAN. 

sz. Pushing car from side road into 
highway.] — Pushing a car from private 
property on to a highway, & into the 
path of a truck so that the latter cannot 
avoid a collision, is negligenoe. — 
Pineo v. Harris, [19371 2 D. L. R. 62. 
—CAN. 

so. Cutting-in .] — A, was driving a 
car containing passsengers in such a 
way os to prevent B., who was driving 
another oar, from passing him. In 
oonsequenoe, B. had to cut in sharply 
to avoid the sudden slowing up of a 
car in front, & A. was forced into the 
ditch : — Held : A. was not liable to 
his passengers, as the proximate cause 
of the accident was B.’s cutting in. — 
Knock v. Maxner, [1938] 1 D. L. R, 
713 ; 12 M. P. R. 375.— CAN. 

•f. Driving while sleepy.] — A motorist 
who knows or should realise that he Is 
tending to fall asleep is negligent In 
continuing to drive while in that con- 
dition. — Lajimodeerk v. Pritchard & 
Duff, [1938] 1 W. W. R. 305 ; 1 

D. L. R. 781.— CAN. 


sk. Pushing car across road .) — It is 
negligent to push an unpowered car 
from one side of the highway to the 
other without keeping a proper look- 
out. — Pineo v. Harris (1937), 11 
M. P. R. 431.— CAN. * 


am. Driving car upon railway cross- 
ing. J— It is negligence to drive a car 
upon a railway crossing which was 
under repair without ascertaining 
whether the place is safe to cross. — 
Staley v. British Columbia Electric 
Ry. Co., [1937] 3 D. L. R. 578 ; 51 
B. C. R. 400 ; revsd., [1938] S. C. R. 
387.— CAN. 

•r. Driver entitled to expect proper 
driving from others .] — A driver on his 
proper aide of the road is entitled to 
assume that a driver approaching him 
from the opposite direction will con- 
tinue his course & will notout across his 
path without a warning given in a 
" 8c timeoua manner.*— -V an 
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beam of 15 yds. crashed into the back of 
the wagon & he was injured. On these facts, 
in an action brought by the motor cyclist 
against the owners of the wagon, the county 
ct. judge found that defts.’ servants were 
negligent, but that defts. had not shown that 
pltf. was negligent : — Held : there was no 
evidence upon which a judgment could be 
founded that pltf. was not guilty of con- 
tributory negligence. Either pltf. was not 
keeping a proper look out or he was travelling 
at such a speed that he was unable to stop 
his motor cycle or to swerve so as to avoid 
the collision. — Tart v. Chitty (G. W.) & 
Oo., Ltd., [1933] 2 K. B. 453 ; 102 L. J. 
K. B. 668 ; 149 L. T. 261, D. C. 

Annotations : — Gonad. Baker v. L onshore t & Sons, Ltd. 
(1933), 102 L. J. K. B. 573 ; Tidy v. Battman, [1934] 
1 K. B. 319. 

389d« .] — a person driving a motor vehicle 

at night must drive at such a pace that he 
can pull up within his limits of vision ; 
accordingly, if he collides with something, 
either he was riding unduly fast or he was 
not keeping a good look out ; that is, in the 
absence of some other factor causative of the 
collision. 

Pltf., motor cycling at night, ran into a 
horse tip-cart proceeding in the same direc- 
tion in front of him on its near side of the 
road. The cart was without a light. Pltf. 
in his evidence said that his speed was 
15-20 m.p.h., & he could stop easily within 
/ 10 yds. The beam of his l&xny showed 

30 yds. ahead. He said that he never 
actually saw it was a cart. He saw a dark 
object loom up & swerved to avoid it : — 
Held : as on pltf.’s evidence, when proving 
the negligence of defts., contributory negli- 
gence was established, there was no contest 
of fact & judgment must be entered for defts. 
— Baker v. Longhurst (E.) & Sons, Ltd., 


[1933] 2 K. B. 461 ; 102 L. J. K. B. 573 ; 
149 L. T. 264, 0. A. 

Annotation : — Distd. Tidy t>. Battman, [1934] 1 K. B. 319. 

389e. .] — Deft.’s motor lorry was drawn across 

the road running from Chichester to Arundel 
at 7.45 p.m. on Feb. 23, 1932, in such a 
position as to be an unlighted obstruction. 
A motor car had stopped behind the lorry 
about ten yards away on the near side, when 
pltf a.’ son, who had been following the car 
on his motor cycle, drew out from behind, 
dashed into the lorry, & was killed. Pltfs. 
brought an action in the county ct. under 
Lord Campbell’s Act for compensation for 
loss as a result of the negligence of deft, or 
his servant. The defence was that the 
accident was caused by the contributory 
negligence of deceased. The county ct. 
judge left the case to the jury, who found that 
deft, was negligent, & that deceased could 
not by the exercise of ordinary care have 
avoided the consequences of that negligence. 
On appeal by deft;. : — Held : on the above 
facts, the questions of negligence & con- 
tributory negligence were rightly left to the 
jury, — Tidy v. Battman, [19341 1 K. B. 819 ; 
103 L. J. K. B. 158 : 150 L. T. 90, C. A. 

Annotation : — Retd. Horauger S.S. Owners v. Diamond S.S. 

Owners, [1939J A. C. 91. 

389f. .1 — Waring v, Kenyon & Co. (1927), 

Ltd. (1935), 79 Sol. Jo. 306. 

896. Add. Annotation : — Apld. Brooke v. Bool, 
[1928] 2 K. B. 578. 

400a. Presumption that car driven by owner or 
agent.]— Where a pltf. in an action for 
negligence proves that damago has been 
caused by deft.’s motor car, the fact 6f 
ownership of the motor car is primA fade 
evidence that the motor car, at the material 
time, was being driven by the owner, or by 
his servant or agent. — B arnard v. Sully 
(1931), 47 T. L. R. 557, D. C. 

Annotation : — Reid. Daniels v. Vaux, [1938J 2 K. B. 203. 


Htaden v. Stocks, [1936] A. D. 18. — 

S. AF. 


st. Negligent look-out, ] — When or 
just before an automobile driven by 
deft, was passing a wagon drawn by a 
team of horses, with a colt running 
alongside, the horses began to run 
away. Deft, turned bis car in towards 
the right in front of the team & again 
sounded his horn his intention being 
to enter upon a side road. The team 
then turned sharply to the right & its 
driver, the twelve-year-old son of 
pltfs., & the female pltf., were thrown 
off & Injured. The boy died of his 
injuries on the fourth day thereafter : — 
Held : deft, was negligent in his look- 
out before & at the time of passing the 
team, Sc his conduct & omissions 
throughout the emergency were those 
of an incompetent driver. There was 
no contributory negligence. — Begalke 
v. Wikbe, [1939] 2 W. W. R. 84.— 
CAN. 


■v. Load obstructing rear vision. J- 
Operating a motor truck loaded in 
such a way as to embarrass traffic & 
obstruct the driver's rear vision is 
negligence. — Forbes v. Sterling 

(1939), 13 M. P. R. 508.— CAN. 

•w. Negligent conduct when collision 
imminent .] — After overtaking & pas- 
sing an other car pltfs.’ car collided on 
the crest of plateau of a hill with deft.'s 

* * * J from the 

; the deft. 

r, w — | lookout & 

in ills fadlare~to~ apply his mind as a 
careful Sc prudent driver would have 
done when confronted with the situa- 


tion which developed after he first 
saw pltf. car. Hifl statement that the 
putting on of the brakes was “ the 
only thing that occurred to me " Si 
his going straight ahead showed a 
lack of competent skill & self- 
command ; there was ample time & 
space for a prudent & competent 
driver to have turned to the right or 
to have brought his car to a stop. 
Pltf. driver was not negligent in his 
lookout, operation of his ear or other- 
wise. — Golden v. Canadian Con- 
solidated Grain Co., Ltd. & Deaton, 
[1939) 2 W. W. R. 112. — CAN. 


»y. Driving in fog.] — Driving in fog 
s not necessarily negligence if done at 
i speed consistent with controlling the 
ar within the limit of visibility.— 
4cDekmjp v . “Bowen, [1938] 3 

rt I,. R. fll 7 : 53 B. C. R. 98.— CAN. 


■b. Unguarded truck on highway .) — 
While the driver of a motor truck was 
in the regular course of his business 
picking up a parcel at a house on a main 
arterial highway leading out of E . he 
left the truck parked in such a way that 
all of it, except the right-hand wheels, 
extended over the 17 -foot pavement 
to within 2 feet of the centre line 
thereof. The edge of the pavement 
was about 1 7 feet from the edge of the 
ai dewalk. The time was about 9 p.m,, 
& the night was dark, & a heavy rain 
was being blown by the wind against 
northbound traffic. The rear light 
was on, but it was under the truck 
about 5 feet from the outer edge of the 
tail board, & it was beclouded by mud. 
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A brown tarpaulin bespattered wit h mud 
covered the truck. The infant, pltf., 
who was a guest passenger in a north- 
bound motor car, was seriously injured 
when it struck the truck - Held : 
under the circumstances, the leaving 
of the truck unguarded on the highway 
was negligence, & since it at least con- 
tributed to, even if it did not wholly 
cause, the accident, 1 lie driver Si. hiH 
employer were liable. — Kmoriik r. 
Harvey & Brant, (19391 2 W. W. R. 
344. — CAN. 

PART III. SECT. 9, SUB-SECT. 1.— 0 

400a i. Presumption that ear driven 
by owner or agent.] — Proof that deft, 
la the owner of the car Is not of Itself 
sufficient to establish a primA facie 
case of liability on his part for damage 
caused by the negligence of the driver 
of his private motor car. — MoK enzib 
r, MoEwin, 11933] V. L. R. 809.— 
AUS. 

Vehicle driven by third party — With 
owner's permission.] — See Agency, 
Part IX., Sect. 4, sub-sect 1 C. ; 
Street Traffic, Part V., Sect. 3, 
sub -sect. 6. 

PART 111. SECT. 9. SUB-SECT. 1.— D. 

401 i. Duty of driver to give place to 
pedestrian. ] — Elliott v. Johnson, 
ft 929] 1 I). L. R. 208 ; [1928] S. C. R. 
408. — CAN. 

401 it. .1 — A pedestrian who is 

boarding a street car has a right tc 
expect that a car driver will see him 
& slacken bis speed.— -J ames v. Fieul 
(1932), 46 B. O. R. 285.— CAN. 


Oases 407— 421b. 


English and Empire Digest Supplement. 


407. Add. Annotations : — Consd. Bottomley v. 
Bannister, [1032] 1 K. B. 458 ; McAlister (or 
Donoghue) v. Stevenson (1932), 101 L. J. 
P. C. 119. Raid. Howard v. Fncnoss Houider 
Argentine Lines, Ltd. & Brown, Ltd., [1930] 
2 AU E. ft. 781. 

408. Add, Annotations : — Consd. McAlister (or 
Donoghue) v. Stevenson (1932), 101 L. J. 
P. C. 119 ; Old Gate Estates, Ltd. v. Toplis 
& Harding & Russell, [1939] 3 All E. R. 209 ; 
Stennett v. Hancock & Peters, [1939] 2 
All E. R. 578. Refd. Bottomley v. Ban- 
nister (1931), 101 L. J. K. B. 46 ; Grant v. 
Australian Knitting Mills, Ltd., [1930] A. C. 
85 ; Howard v. Furness Houider Argentine 
Lines, Ltd. & Brown, Ltd., [1936] 2 All E. R. 
781 ; Dransfield v. British Insulated Cables, 
Ltd., [1937] 4 All E. R. 382. 

414. Add, Annotation : — Consd. Deen v. Davis, 
[1935] 2 K. B. 282. 

415. Add. Annotation : — Refd. Daniels v. Vaux, 
[1938] 2 K. B. 203. 

420a. Unhorsed van.] — Where an action for 
damages was brought for injuries sustained 
by a child of seven years of age who, while 
playing with other children in a public street, 
had climbed on to & fallen from an unhorsed 
van belonging to defts. <fc left standing un- 
attended in the street outside their premises : 
— Held : such an object as a -ound, stationary 
& unhorsed van possessed no inherent attri- 
bute which rendered it dangerous in itself, 
& had about it nothing which was in the 


nature of a trap or concealed peril, so as to 
render the owner thereof liable in damages. 
Further, in the present case there was no 
relation of cause & effect between an obstruc- 
tion of the use of the highway the occur- 
rence of the accident. — Donovan v . Union 
Cartage Co., Ltd., [1933] 2 K. B. 71 ; 102 
L. J. K. B. 270 ; 148 L. T. 333 ; 49 T. L. R. 
125 ; 77 Sol. Jo. 30. 

Annotations : — Consd. Llddle i>. North Riding of Yorkshire 
County Council, [1934] 2 K. B. 101. Refd. Culkln v. 
McFie & Sons, Ltd., [1939J 3 All E. R. 613. 

421a. Parties — Defendant Insured — Institution of 
third party proceedings against insurer.] — 
(1) As a general rule, in the absence of special 
circumstances, the insurance co. which has 
issued a motorist’s insurance policy should 
not be brought in as a third party at the 
hearing of an action for damages by the 
injured party against the motorist. 

(2) It is a well established rule of practice 
at the Bar, enforced by the judges, that in 
an action against a motorist the jury should 
not be informed that deft, is insured. — 
Gowar v. Hales, [1928] 1 K. B. 191 ; 96 
L. J. K. B. 1088 ; 137 L. T. 580. C. A. 

Annotations: — As to (1) Consd. Jones i\ Birch Bros., Ltd. 
(1933), 19 T. L. R. 586. Apld. Carpenter v. Ebblewhitc 
f 1939] 1 K. B. 347. Refd. Grinham v. Davies (1928), 
139 L. T. 379. As to (2) Apld. Grinham v. Davies (1928), 
139 L. T. 379. Consd. Jones v. Birch Bros., Ltd. (1933), 
49 T. L. R. 586. 

421b. .] — Lothian v . , Epworth 

Press (1926), [1928] 1 K. B. 199, n. ; 96 
L. J. K. B. 1092, n. ; 137 L. T. 582, n., C. A. 

Annotation : — Distd. Gowar v. Hales, [1928) 1 K. B. 191. 


402 i. Injury must be attributable to 
negligence of driver — Effect of con - 
tributory negligence of pedestrians — 
Effect of bye-law against “ jay -walking. ’ ’ 
— Chester v. Kinnear (Alta.), [1927] 
1 D. L. R. 47 ; [1926] 3 W. W. R. 001.— 
CAN. 

402 ii. Duty of tramcar 

drivers.}— Symons v. Winnipeg Elec- 
tric Co. (Man.), [1928] 1 D. L. R. 159 ; 
[1927] 3 W. W. R. 660 : affd. sub nom. 
Winnipeg Electric Co. r. Symons, 
[1929] 2 D. L. R. 197 ; [1928] S. C. It. 
627.— CAN. 

402 ill. .] — Hoare v. 

Inverarity (1926), 29 W. A. L. R. 67. 
— AUS. 

402 iv. Pedestrian in sight for 

three seconds.) — If it is proved in a 
running down case that the period of 
vision of the pedestrian by the driver 
of the motor car was as much as three 
seconds, the conclusion properly follows 
that the driver exercising due caro 
could & should have avoided the 
oollision. — Fallon’s Estate v. Claret, 
[1932] App. D. 177.— S. AF. 

•k. Failure of driver to give warning.] 
— Where a danger of oollision arose 
only at the time when a child started 
to run across the road Sc it was too 
lato for a warning to be effective, there 
is no duty to give warning of the 
approach of a motor car. — Jolly v. 
Wallman, [1936] S. A. S. R. 121.— 
AUS. 


PART HI.. SECT. 9, SUB-SECT. 2. 
418 t. Defective steering pear of motor 
car — Knowledge of defect.) — Mont v. 
Hill (1927), 30 W. A. L. R. 66.— AUS. 


413 li. Defective steering gear oj 
motor car,} — Deft, was driving a motor 
oar with defective steering gear when 
the oar swerved owing to such defect 
& ran over pith’s dog : — Held : that 
driving a motor oar in a defective 
condition if the injury may reasonably 
be discovered or is known renders a 
person liable for the injuries of which 
the defect is the effective cause. — M oik 
v. Hill, [1928] W. A. L. R. 66.— AUS. 


413 iii. .] — In an action by 

gratuitous passengers for damages for 
injuries sustained while riding in deft.’s 
motor car it was found that the ear 
was in an unfit condition for driving 
owing to a defective steering gear : — 
Held: deft., who had bought the car 
secondhand, was negligent in driving 
it when he knew or ought to have 
known that it was in that unfit con- 
dition. — Dk Lanois & Johnson v. 
Flesh, [1937] t W. W. R. 122; revsd. 
11937] 3 W. W. R. 104 ; 4 1>. L. R. 
209 ; 7 F. L. J. (Can.) 115.— CAN. 

PART III. SECT. 9, SUB-SECT. 7. 

n i. Absence of licence <t lights.) 

— The failure to take out a licence to 
operate a motor oar does not bar the 
recovery of damages resulting from the 
negligence of the driver of another car ; 
& a breach of the statutory duty as to 
carrying lights is a bar only if It can 
be shown that such breach was a 

S roximate cause of the accident. — 
A88KL u. Thompson, [19301 1 

W. W. R. 1000 ; 3 D. L. R. 65.— CAN. 

PART IV. SECT. 2, SUB-SECT. 4. 

sg. Breach of scaffolding regulations — 
Contributory negligence.}—* Contributory 
negligence prevents a workman from 
recovering damages for injuries re- 
ceived, notwithstanding a continuing 
breach, on the part of the employer, 
of statutory regulations up to the time 
of the accident. 

Pltf. was a carpenter employed by 
deft. He was working on a scaffold 
fixing boxing for ferro-concrote supports 
when the plank on which he was 
standing broke Sc pltf. fell to the floor 
Sc was seriously injured. Ho alleged 
breaches of the provisions of ltega. 
8 & 1 4 made under Scaffolding & 
Excavation Act, 1922 ; inadequate 
supervision of the erection of the 
scaffold ; Sc that the scaffold was 
erected without sufficient support & 
with unsuitable material: — Held: (1) 
the building operations were carried 
out under a definite & w-ell -planned 
system, & whatever departures from 
that system were made In particular 
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instances were either inseparable from 
the carrying on of the work or from 
the wrongful or Improper conduct of 
those engaged in the work ; (2) 

assuming, but not deciding, that the 
alleged breach of the regulations bad 
been established, pltf.’s conduct in 
forcing struts or props from the plank 
on which he was standing to the bottom 
of the boxing, Sc persisting in this 
against the definite warning & orders 
of his supervisor, amounted to wilful 
misconduct Sc negligence which sub- 
stantially contributed to the breaking 
of the plank, Sc pltf. was therefore 
not entitled to recover damages. — 
Dunne v. New Zealand Refkiokra 
ting Co., Ltd., [1932] N. Z. L. R. 
1040.— N.Z. 

PART VI. SECT. 2, SUB-SECT. 4. 

sk . N eyl igen ce of honorary treasurer— 
What amounts to.]— The male deft. 
waH houorary treasurer of a fraternal 
society. Its constitution provided that 
it was his duty to take possession of all 
moneys from the financial secretary & 
that all moneys which he receives 
“shall be deposited within six days ” 
in the society’s hank. Money which 
was collected on a Monday night at a 
meeting of the society Sc handed by the 
society’s officers to the treasurer at itH 
rooms was not deposited in the bank. 
The action herein was brought by the 
society against the treasurer & his w-ife 
to recover said money. The defence 
was that he had taken the money home 
that night & gave it to his wife to be 
deposited, but that when she was tak- 
ing the money to the hank on the 
following morning she was held up & 
robbed. The trial judge accepted her 
story Sc dismissed the action. On 
appeal : — Held : on the evidence, the 
trial judge’s conclusion as to the truth 
of the story must be agreed with & 
the male deft.’s giving of the money 
to his wife for deposit was not negli- 

? moe or breach of duty on his part.— 
oush Fraternal aid Society v. 
KAPUBTA, [1938] 3 W. W. R. 433 ; 4 
D. L. R. 724 ; 8 F. L. J. (Can.) 149.— 
CAN. 
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Part VII. — Children. 


487a. .] — A boy just over the age of twelve 

years entered a recreation ground provided 
by deft, local authority <7 for the use of 
children under twelve years only.” He fell 
off a swing & was injured by the swing in 
motion hitting him twice before he could get 
away. In an action against defts. he was 
awarded damages for these personal injuries 
on the ground that there being approximately 
two hundred ohildren in the recreation ground 
A but one attendant provided by defts., 
pltf.’s injuries were the result of lack of 
adequate supervision on the part of defts., <fc 
judgment was entered for him. Defts. did 
not contend that pltf . was a trespasser in the 
recreation ground. On appeal, judgment was 
entered for defts. on the ground that pltf.’s 
fall from the swing, as appeared from the 
evidence, was due to his sickness & fainting 
& that there was no evidence on which the 
jury could find that pltf.’s injuries were due 
to lack of supervision on the part of defts. — 
Purklb v. Walthamstow Borough Council 
(1934), 161 L. T. 30 ; 98 J. P. 244 ; 78 Sol. 
Jo. 207, C. A. 

Annotations : — Cousd. Coates v. Rawtenstall Borough 
Council, 11937] 3 All B. It. 602 ; Kills v. Fulham Corpn., 
[1937] 3 All E. R. 454. 

440a. Unhorsed van.] — Donovan v . Union 

Cartage Co., Ltd., No. 420a, ante. 

443. Add. Annotations: — Consd. Liddie v . North 
Biding of Yorkshire County Council, [1934] 
2 K. B. 101. Apld. Owens v. Scott & Sons 
(Bakers), Ltd. & Wastall, [1939] 3 All E. K. 
603. Refd. Donovan v. Union Cartage Co. 
(1932), 148 L. T. 333. 

449a. A — Defts., at the request of the police, 

erected ft casualty tent in a public place where 
it was anticipated large crowds would 
gather. Nearby they erected a flag pole 
which was supported only by four guy ropes. 
A man was left in charge of the tent, & it was 
his duty to prevent interference with the 
flag pole. Children who came to play round 
the pole & to swing on the rope, were re- 
peatedly warned by the attendant to keep 
away. While the attendant was assisting 
a casualty inside the tent, the pole fell & 
injured pltf. No warning had been given to 
pltf. & to other people near the pole : — Held : 
the accident was due to defts.’ negligence in 
the erection of the pole & the insufficient 
means taken to protect it from interference 
by children, having regard to the fact that 
it was an allurement to them. 

Sewblc : the flag pole came within the 
doctrine of Rylands v. Fletcher . — Shiffman 


v. Venerable Order of the Hospital of 
St. John of Jerusalem, [1936] 1 All E. B. 
657 ; 80 Sol. Jo. 346. 

449b. .} — A tip-up lorry in the charge of a 

single driver had delivered coke in a school 
playground, & was driving away when a 
number of boys jumped on to the rear of the 
lorry causing the tipping part to tip up. 
Another boy, pltf., had jumped on to the 
lorry immediately behind the driver’s cab, 
& when the tipping part of the lorry was 
suddenly released it came down on pltf. & 
crushed his leg. The headmaster of the 
school had left the boys to play in the 
playground & had returned into the school 
premises before the arrival of the lorry. 
He did not know of the arrival of the 
lorry. In an action for damages against 
the managers of the school, the headmaster 
A the owners of the lorry: — Held: (1) the 
headmaster was not negligent in leaving the 
boys in the playground without supervision, 
nor ought he to have taken steps to stop the 
lorry from coming Juring playtime. The 
headmaster & the managers were accordingly 
not liable ; (2) the owners of the lorry had 
sent the lorry in the charge of a reasonable 
adult, <fe ought not reasonably to have anti- 
cipated interference ; (3) the driver was not 
negligent in not looking to see if the boys had 
jumped on to the lorry, & he could not liavo 
anticipated sufficient weight to tip the lorry. 
The owners of the lorry were, therefore, not 
liable ; (4) a lorry as such is not an allure- 
ment to children. — B awsthorne v. Ottley, 
[1937] 3 All E. R. 902. 

Annotation: — As to (4) Refd. Cut kill v. McFio & Hons, Ltd., 
[1939] 3 All E. R. 613. 

449c. .} — The infant pltf., a boy of seven years 

of age, ran out from the pavement towards a, 
lorry & trailer, laden with sacks of sugar, for 
the purpose of catching some of the sugar 
escaping from one of the sacks. At the time 
he ran out, the lorry had xiassed him, but not 
the trailer. He was injured by the trailer 
running over his left foot. It was found as a 
fact that the leakage of sugar was not due 
to any act of the infant pltf. or other boys, 
but was due to damage suffered by the bags 
either during unloading from the ship or 
during loading on the lorry. The lorry was 
proceeding at a reasonable speed, & the 
driver had kept a proper look-out. There 
was a look-out man on the lorry, &, while he 
was in no way negligent, lu* was not in a 
position to see the boys approaching the 
lorry A to warn them to keep away. In the 
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446 xi. — ~.l — Reap., as father & 
itor of his minor son, brought an 
stion to damages against applt. 
r injuries sustained by hie son, then 
iven years of age. resulting from a 
irious accident due to the alleged fault 
' applt. Reap. *s son was playing with 
small tricycle in a lane behind his 
ither’s house ; in that lane, facing the 
erase, applt. had placed a cement 
ilxer at a short distance from a garage 
hich he was constructing. Resp/s 
>n, on his tricycle, approached the 
dxer Sc put his band on the m a chine 
bile Vn morion, with the result that 
Is hand was caught & drawn into the 

23 


naohine, where it remained until he 
ras extricated. The evidence shows 
hat the machine had been left un* 
.ttended Sc unguarded at the moment 
>f the accident:— Held: applt. was 
lable.— Bouvikhu. Fee, [1932] S. C. R. 
To . o r* T U 401 — dAN. 


sp. What amovnts to .} — An aban- 
doned power house level with a path- 
way down a hill is not an allurement, 
& a boy climbing thereon is a trespasser 
who cannot recover damages for Injury 
by contact with an exposed wire.- 
Desjardins t>. Gatinkao Power Co., 
j 19363 3 D. L. R. 338. — CAN. , 

76 
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street in which the accident happened, there 
were three large elementary schools, Sc the 
accident happened outside one of them, on 
a day which was a whole holiday. The 
practice of the boys to run after such lorries 
was well-known, Sc the driver of the lorry had 
frequently had trouble with the boys. There 
was an alternative route close by, & defts. 
had done nothing to cover or protect the 
sacks in any way, or to prevent the sugar 
from escaping on to the roadway : — Held : 
the lorry was an allurement to the infant pltf., 
& a concealed danger to him. The infant 
pltf. was lawfully on the highway, Sc in 
collecting the sugar he was merely indulging 
the natural instincts of a child of his age, <to 
was not guilty of contributory negligence. 
Defts. had placed a manifest allurement to 
children upon the highway with an insufficient 
number of look-out men, Sc were liable in 
damages for the injury to the infant pltf. — 
Culkin v. McFie & Sons, Ltd., [1939] 3 
A11E. R. 013. 

450. Add . Annotations : — Expld. Addie R. & Sons 
(Collieries) v. Dumbreck, [1929] A. C. 358. 
Consd. Donovan v. Union Cartage Co. (1932), 
148 L. T. 333 ; Haynes v. Harwood & Son, 

' [1934] 2 K. B. 240 ; Liddle u. North Riding 
of Yorkshire County Council, [1934] 2 K. B. 

, 101 ; Ellis v. Fulham Corpn., [1937] 3 All 
E. R. 454. Refd. Cunard v. Antifyre, [1933] 
1 K. B. 551 ; Culkin v. McFie Sc Sons, Ltd., 
[1939] 3 All E. R. 613. 

461a. .] — *A co. having works near a railway, 

under a licence from an adjoining landowner, 
constructed a siding on his land Sc erected 
thereon a post to which a pulley block was 
attached called a sheave. To move a truck 
along the siding, a wire rope passed through 
the sheave Sc round a winch worked by a 
dynamo, Sc one end of the rope was fastened 
to the front of the truck & the other to the 
back. The siding adjoined some fields which 
were let to the local authority as a play- 
ground. A boundary fence between the 
siding & the fields had disappeared, &, to 
the knowledge of the co., children frequented 
the siding Sc played round the sheave without 
interruption except when the haulage 
machinery was about to be put in motion, 
which occurred about three times a week. 
On one occasion when a truck had to be 
moved two of the co.’s employees, in accord- 
ance with their usual practice, walked to the 
sheave for the purpose of seeing that the rope 
was properly adjusted Sc of driving children 
away. After the men went back to start 
the machine a little girl, aged five, was seen 
swinging on the rope, & the movement of 
the rope caused her hands to be caught in 
the pulley & crushed, & her brother, aged 
nine, was similarly injured in coming to her 
rescue. The father, for himself Sc as next 
friend, of the children, claimed damages 
against the co. for the injuries sustained by 
the children : — Held : it being well known 
to the co, that when the machine was going 


to start it was extremely likely that children 
would be near the sheave, the duty owed by 
the co. when they set the machine in motion 
was to see that no child was in such a position 
as to be exposed to danger by the occasional 
use to which the machine was put, Sc that 
they had failed in that duty. The immediate 
danger being apparent, it was not material 
whether the children were or were not 
trespassers. — Excelsior Wire Rope Co., 
Ltd. i>. Calian, [1930] A. C. 404 ; 99 L. J. 
K. B. 380 ; 142 L. T. 631 ; 94 J. P. 174 ; 35 
Com. Cas. 300 ; 28 L. G. R. 543, H. L. 

Annotation * : — Folld. Mourton v. Poulter, [1930] 2 K. B. 183, 
Consd. Sycamore v. Ley (1932), 147 L. T. 342. Reid. 
Liddle v. North Riding* of Yorkshire County Council. 
[19341 2 K. B. 101 ; Culkin v. McFie & Sons, Ltd., [1939] 
3 All E. R. 613. 

451b. .] — Deft, council maintained a children’s 

recreation ground, upon which were devices 
for the amusement of children, &, inter alia , 
a chute or children’s slide. The infant pltf., 
aged 3£, Sc a boy aged 14, while sliding on the 
chute, collided with a chain, which had 
improperly been fixed across the chute by 
another child, pltf. receiving serious injuries. 
The chain was used, with others, to prevent 
the use of the chute on Sundays, Sc was kept 

f iadlocked to a pole at the recreation ground, 
t was found that the recreation ground 
attendant had negligently failed to secure the 
chain to the pole, whbreby a child had been 
able to remove it. In an action for damages, 
deft, council contended that the recreation 
ground was provided for children of school 
age only, & that pltf. was a trespasser : — 
Held : (1) pltf. was accompanied by a com- 
petent guardian. Sc was, therefore, a licensee ; 
(2) the injuries were caused by a danger 
which was known to deft, council ; (3) the 
damages in the present case ought to be 
increased from £1,300 to £3,000. — Coates v . 
Rawtenstall Borough Council, [1937] 3 
All E. R. 602 ; 157 L. T. 415 ; 401 J. P. 483 ; 
81 Sol. Jo. 627 ; 35 L. G. R. 614, C. A. 

453. Add. Annotations : — Consd. Ellis v. Fulham 
Corpn., [1937] 3 All E. R. 454. Refd. Liddle 
v. North Riding of Yorkshire County Council, 
[1934] 2 K. B. 101 ; Purkis v. Walthamstow 
Borough Council (1934), 151 L. T. 30. 

453a. ♦] — Defts., a highway authority, 

for the purpose of repairing a highway, had 
roped off a portion of it. Sc had there stacked 
a quantity of the steel lattice work which is 
used for reinforcing the concrete bed of the 
road. Near this stack of metal was a heap 
of sand, with which children had been allowed 
to play. A child, six years of age, who had 
been playing with the sand, passed over a 
very rough part of the road & injured himself 
by colliding with the stack of metal. It was 
contended that the heap of sand* was an 
allurement to children Sc that there was a 
causal connection between that Sc the injury 
received from the stack of metal : — Held : 
assuming the child to have been a licensee, 
the metal was not a trap, Sc such allurement 
as there was in the sand had no causal 
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460 viL Hayman v. City 

Property Investment Trust Oorpn., 
Ltd.. [1929] S.C. (H. L.) 65.— SCOT. 

460 viil. — The responsibility 
of a person who endangers the safety of 
small children who have not reached 
the ago of discretion is a very heavy 


one. Defts. were held liable for the 
kicking of a yonng boy by a colt which 
the infant deft, riding a saddle pony, 
was leading on a grass strip or boule- 
vard which was 'between the middle 
of a street & a cinder path on which 
the boy & a companion bad been 
standing, it being held that the infant 

9A 


deft, was negligent in not paying 
attention to the boys after he had 

S asaed them. — Ramsay & Ramsay v. 

Eickard & Rickard (No. 1), (19361 
1 D. L. R. 308 : [19351 3 W. W. R. 
554 ; 5 F. L. J. (Can.) 227 ; affd- (193 * 
S. C. R. 302 ; 3 D. L. R. 321 ; 

F. L. J. (Can.) 115.— CAN. 
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connection with the accident. Defts. were, 
therefore, not liable. — M okley v. Stafford- 
shire County Council, [1939] 4 All E. R. 
92 ; 83 Sol. Jo. 848, C. A. 

457. Add. Annotations: — Apprvd. AddieR. &Sous 
(Collieries) v . Dumbreck, T19291 A. C. 358. 
Refd. Liddle v. North Riding of Yorkshire 
County Council, [1934] 2 K. B. 101 ; Culkin 
v. McFie & Sons, Ltd., [1939] 3 E. R. 013. 

457a. .] — A boy four years of age was killed 

by being crushed in the terminal wheel of 
a haulage system belonging to a colliery co. 
The system, which was used for depositing 
ashes on a bing situated in a field adjoining 
the colliery, consisted of an endless wire 
cable operated from time to time, as might 
be necessary, from the pithead by an electric 
motor, while at the other end of the system, 
which was not visible from the pithead, there 
was a heavy horizontal iron wheel round 
which the cable passed «fc returned. The 
field was surrounded by a hedge, which was 
quite inadequate to keep out the public, 
<fc it was, to the knowledge of the colliery 
co., used as a playground by young children. 
The colliery officials at times warned children 
out of the field, but their warnings were dis- 
regarded. The wheel was dangerous & 
attractive to children. & at the time of the 
accident it was insufficiently protected. The 
accident occurred owing to the wheel being 
set in motion by the colliery servants without 
taking any precaution to avoid accident to 
persons frequenting the field. The be v had 
been warned by his father not to go near the 
field or the wheel. In an action for damages 
by the father against the co. : — Held : the 
boy was a trespasser & went on the colliery 
premises at his own risk, & the co. owed him 
no duty to protect him from injury. — 
Addie, R. <fc 8ons (Collieries) v. Dum- 
breck, [1929] A. C. 358 ; 98 L. ,T. P. C. 119 ; 
140 L. T. 650 : 45 T. L. R. 267 ; 34 Com. 
Cas. 214. H. L. 

Annotations : — Erpld. Mourton v. Poulter, f 1 930 J 2 K. R. 

183. Consd. Coates v. Jlawtenetall Borough Council, 

[1937] 3 All E. R. 602 ; Ellis v. Fulham Corpn., [1937] 


3 All E. R. 454. Bold. Excelsior Wire Rope Co. v. Callan, 
[1930] A. C. 404 ; Donovan v. Union Cartage Co. (1932), 
148 L. T. 333 ; Liddle v. North Riding of Yorkshire 
County Council, [1934] 2 K. B. 101 : Purkls v. Waltham- 
stow Borough Council (1934), 151 L. T. 30; Morgan t\ 
Incorporated Central Council of the Girl’s Friendly 
Society. [1930] l All E. R. 404 • Weigall v. Westminster 
Hospital, [1930J 1 All E. R. 232 ; Hawkins v. Thames 
Stevedore Co. & Cold Storage Oo., [1936] 2 All E. R. 472 ; 
Campbell v. Shelbourne Hotel, Ltd., [1939] 2 K. B. 534; 
Culkin v. McFio Sc Sons, Ltd., [1939] 3 All E. R. 613. 

457b. .] — Excelsior Wire Rope Co., Ltd. 

v. Callan, No. 45la, ante . 

457c. .]— -Mourton v. Poulter, No. 309a, 

ante. 

457d .] — In the course of carrying out a road 

improvement in their district deft, council’s 
workmen had to excavate a large quantity 
of soil which, till it could be cleared away, 
was placed on the new verge of the road 
against a new retaining wall which the 
council had built. This heap of soil formed 
a slope giving easy access to the top of the 
wall. There was evidence that the children 
of the neighbourhood played about the works, 
but were always warned off when workmen 
were there. On a Saturday afternoon, after 
the workmen had left, two boys were sitting 
on the new wall, & seeing them there the 
pltf., a boy of seven years of age, who also 
had been previously warned off, climbed up 
the heap & sat on the wall between the other 
two, & in trying to show them how bees 
flew he waved his arms losing his balance, 
fell backwards & sustained injuries in respect 
of which he sued deft, council ; — Held : (1 ) in 
climbing up the heap of soil «fc in sitting on the 
wall pltf. was a trespasser to whom defts. 
owed no duty, not having constructed or 
placed the heap where it was with a view of 
causing him an injury, or, indeed, in con- 
templation of him at all ; (2) the temporary 
heap of soil placed as it was on undedicated 
land did not constitute a nuisance. 

Per Scrutton, L. J. : To make a landowner 
liable for injury to children on his land, it 
must be proved that ho expressly or impliedly 
invited them on to his land, & either did an 
act which caused damage with knowledge 
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464 X. .1 PlNKAR & PlNKAfl V. 

Canadian Pacitfio Ry. Co., [19281 
1 W. W. R. 321.— CAN. 

464 xi. .1 — In an action for 

Injuries unstained by a child through 
letting her fingers get caught In a 
bread -mixing machine in deft/s bake 
shop : — Held : the child was a tres- 
passer Sc, therefore, even if the omission 
to provide a guard for the revolving 
gears of the machino might in some 
circumstances he negligence with 
respect to an invitee or licensee, there 
was no duty to take such a nreoautlon 
with respect to the child. — HmvrRNY v. 
Chaifowski, [1931] 3 W. W. R. 398. — 
CAN. 

464 xil. .1 — There is no liability 

to infant trespassers when the children 
know that they are forbidden to go 
upon deft. ’e land. Sc no act has been 
done deliberately to Injnre them, or in 
reckless disregard of their safety. — 
Craig v. Can apian Northkrn Pacific 
Ry. Co., [1934] 1 D. L. R. 484 : 47 
B. C. R. 453.— CAN. 

454 xiil. .1 — A railway porter, 

in the course of his duties, was burning 
rubbish in the goods yard of a small 
railway station when a boy of eleven 
years of age entered the yard attracted 
by the Are. Very shortly afterwards a 
detonator, accidentally concealed in 
the burning rubbish, exploded Sc 


severely Injured ono of the boy’s eyes : 
— Held : tho boy was a trespasser Sc 
not a liconsee in respect that (a) ho 
was knowingly trespassing, Sc ( b ) the 
porter had no authority to grant 
permission for tho boy to remain in the 
yard in breach of the railway regula- 
tions, the granting of such permission 
being without the scope of his duties ; 
further, tbero was no duty upon a 
proprietor of land summarily to exclude 
trespassers, & In the present case, the 
porter’s failure Immediately to exclude 
the boy did not amount to permission 
to him to remain in the yard. — 
Bresi.in v. London Sc North Eastern 
Ry. Co.. [19361 S. C. 816.-SCOT. 

464 xiv. .1— In respect to tho 

liability of an occupier of land for 
injuries sustained by persons coming 
thereon there Ib no ono rule for tres- 
passing children Sc another for tres- 
passing adults, i.e. once a child is 
round to have been a trespasser the 
position as to the liability of the 
occupier Is the same as in the case 
of an adult trespasser. — Haines v. 
Brewster, [1938] 2 W. W. R. 285.— 
CAN. 

464 xv. .] — The infant pltf., a 

little over two years old, was struck by 
a railway train when he was seated 
between the rails at the intersection 
of the railway & a highway in a farming 
district. The place where he was 

25 


seatod was on tho railway’s exclusive 
right of way. Sc not on the highway. 
There was nothing to obstruct the 
forward view of the enginoor Sc there 
was no building at or near tho inter- 
section. The train consisted of a 
flat car iu the front 8c a coach, in tho 
right-hand corner of which uho engineer 
was stationed. It did not appear that 
the intersection was at any time fre- 
quented by children or that the re was 
anything in the vicinity thereof which 
would tend, to bring them there. 
Pltfs.’ case was based on tho con- 
tention that (a) a proper lookout from 
the advancing train was not kept ; 
(6) there was inefficient Sc therefore 
negligent handling of the braking 
appliances after the chlid was first 
seen ; & (c) the braking equipment on 
the train was Insufficient Sc defective 
as the sanding equipment was not In 
use, Sc the flat car which was being 
pushed ahead of the motive car was not 
equipped with brakes : — Held : the 
action failed. The child was a tres- 
passer Sc therefore its infancy could not 
of itself be an additional basis of claim 
or an offset, to defences otherwise 
available. — Honfe v. Manitoba East- 
ern Ry. Co., [1938] 2 W. W. R. 520.— 
CAN. 

454 xvi. .] — Boxall v. Cana- 

dian National Exhibition Arbocn., 
[1938] 2 D. L. R. 775.— -CAN. 
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that it might injure them, or knowingly 
permitted the existence on his land of a hidden 
danger or trap. An invitation may be implied 
from knowledge that children frequented the 
land without interference. For obvious 
dangers, such as unguarded water, natural 
or artificial, the landowner is not liable. 
The decision in Cooke v. Midland Great 
Western Railway of Ireland , No. 460, must be 
treated as dealing with a child who was 
impliedly licensed to use the turntable which 
for a child constituted a trap. — Lidple 
v. North Biding op Yorkshire County 
Council, [1934] 2 K. B. 101 ; 103 L. J. K. B. 
627 ; 161 L. T. 202; 98 J. P. 319; 60 
T. L. B. 377 ; 78 Sol. Jo. 349 ; 32 L. G. B. 
241, C. A. 

Annotation : — Reid. Coates v. Rawtenstall Borough Council, 
[19371 1 All E. R. 333 ; Culkin v. McFie & Sons, Ltd., 
[1939] 3 All E. R. 613. 

467e. .] — Howard v, Pickfords, Ltd. (1934), 

79 Sol. Jo. 09. 

457f. .] — Proctor v. British Northrop 

Co,, Ltd. (1937), 81 Sol. Jo. 011, C. A. j 

460a. .] — Coates v. Bawtenstall Borough * 

Council, No. 461b, ante, 

462a. .] — A local authority provided a public 

park for the use of the inhabitants of the 
' district. In this park was constructed a 
paddling pool for childre i to paddle in, & 
loads of sand were put at the side of the pool 
to give the appearance of the seaside. The 
local authority affixed a notice to a board 
near the pool stating that “ Owing to the 
risk of cut feet, persons must not take into 
the paddling pool any bottles, tins or other 
sharp materials.’ * They also provided park- 
keepers, who, under instructions, raked the 
pool every morning ; but the rake used would 
not go into the sand but only over the surface, 
so that anything embedded in the sand would 
not be disclosed by the rake. The pltf., 
a little boy who paddled in the pool, had his 
foot cut with a piece of glass embedded in the 


sand. A short time previously another little 
boy had his foot also cut in the same pond to 
the knowledge pf tl le park-keeper. In an 
action for personal injuries Greaves-Lord, J., 
held that pltf. was an invitee 8c that the local 
authority were liable to him for the injuries. 
On appeal ; — Held : on the assumption that 
pltf. was only a licensee, nevertheless the local 
authority were liable, as they knew that there 
was a possible danger to children paddling 
in the pool through articles in the pool & 
took measures to remove such articles, but 
such measures were inadequate. 

Per Slesser 8c MacKinnon, L.JJ. : 
ersons who entered a public park provided 
y a local authority were only licensees & 
not invitees. — Ellis v. Fulham Borough 
Council, [1938] 1 K. B. 212 ; [1937] 3 All 
E. B. 464 ; 107 L. J. K. B. 84 ; 167 L. T. 
380 ; 101 J. P. 489 ; 63 T. L. B. 884 ; 81 
Sol. Jo. 660 ; 36 L. G. B. 607, C. A. 

464. Add. Annotation: — Refd. Culkin v. McFie & 
Sons, Ltd., [1939] 3 All E, B. 613. 

471. Add, Annotation : — N.F. Oliver v, Birming- 
ham & Midland Motor Omnibus Co. (1932), 
48 T. L. B. 640. 

471a. .] — An infant four years old was 

crossing a road in charge of his grandfather. 
He was struck by a motor omnibus 8c received 
permanent injuries to his left hand. The 
jury found that the accident occurred through 
the negligence of the driver of the motor 
omnibus, & the contributory negligence of the 
grandparent. The county ct. judge held that 
the doctrine of identification no longer applied 
& gave judgment for pltfs. Defts. appealed : 
— Held : the county ct. judge was right. 
Since the decision of the House of Lords in 
Mills v. Armstrong ; The Bernina , No. 807, 
the doctrine of identification was no longer 
part of the law of England. The appeal 
must be dismissed. — Oliver v. Birmingham 
& Midland Motor Omnibus Co., Ltd., 
[1933] 1 K. B. 86 ; 102 L. J. K, B. 06 ; 147 
L. T. 317 ; 48 T. L. B. 640. 


458 i. Licensee .] — Acadia Goal Co. 
v. McNeil, [1927] 8 D. L. R. 871; 
H927^S^O. R. 497 ; 38 Can. Ry. Gas. 


458 11. .] — Edwards v . London 

Midland Sc Scottish Ry. Co., [1928] 
S. C. (CJt. of Sobs.) 471.— SOOT. 


PART VU. SECT. 4, SUB-SECT. 1. 

488 ill. .] — A woman went with 

her child two Sc a half years old to 
the defts.* shop to buy clothing for 
both. While there a mirror fixed in 
the wail. Sc in front of which the child 
was, feu & injured him : — Held : it 
was a question for the Jury whether 
the mirror feU without any active 
interference on tbe ohiid'e part; if bo, 
that In itself was evidence of negligence ; 
but if not, the question for tbe jury 
would be whether defts. wore negligent 
In having the mirror so inBocurely 
plaoed that it could be overturned by 
a child ; £ if that question was 

answered in the affirmative, the child, 
having come upon defts.* premises by 
their invitation & for their benefit, 
would not be debarred from recovering 
by reason of his having directly 
brought the injury upon himself. — 
Sangbter v, Eaton (T.) & Co., Ltd. 
(1884), 25 O. R. 78; affd, (1894), 
21 A. R. 624 ; affd. (1895), 24 S. C. R. 
708.— CAN. 


469 iv. .) — Deft, sold cartridges 

to the infant pltf., a boy about twelve 
years old. The sale was a violation 
of the prohibition in s. 119 of Criminal 
Code. When a rifle with which said 
boy & a friend were shooting was 
loaded with one of the cartridges so 
obtained something went wrong with 
the foresight & he, standing In front 
of the rifle, attempted to put it right 
while the friend was holding it. The 
rifle went oft & injured the infant pltf. 
He sued for damages for the Injuries 
so sustained Sc his mother sued for 
hospital & medical expenses : — 
Held : the boy’s negligence prevented 
him from recovering. — Was net v. 
JURAZSKY, [19331 1 W.W.R. 155 i 1 
D. L. R. 610 ; 41 Man. L. R. 46.— CAN. 


q i. .] — In children’s oases the 

question of contributory negligence 
resolves itself into whether, having 
regard to pltf.’s age & appreciation of 
the risk, his oonduot was culpable 
negligence or not. If he showed as 
much care as a person of his age & 
appreciation may reasonably be ex- 
pected to show he cannot be said to 
have been culpable. Deft, held liable 
for injuries suffered by the infant pltf, 
as the result of the tipping of doors 
which deft, had piled on top of a cup- 
board which he had put in a public 
lane Sc which the infant pltf., while 


at play, climbed upon. — Turner 8c 
Turner v. Koren, [1931] 3 W. W. R. 
684 ; atfd,, [1932] 1 W. W. R. 480 ; 26 
Alta. L. R. 129.— CAN. 

t i. .] — While passing a 

group of small boys the driver of defts. * 
motor truck invited them, or at least 
permitted a number of them, to get 
on the truck. Before one of the group, 
pltfs.’ son aged six & a half years, could 
secure a place on the running board it 
became filled & he grabbed a rod that 
extended along the truck in front of 
the rear wheels Sc was keeping up In 
this way with the truck when, its speed 
being increased, be fell & was killed by 
being run over by a rear wheel. The 
driver testified that he had told the 
boys for whom there was no room to 
stand back Sc that then pltts.* boy had 
gone as far from the truck as to the 
side ditch. The testimony adduoed by 
pltfs. contradicted that of the driver. 
The trial judge excluded the question 
of contributory negligence from the 
consideration of the jury, & it returned 
a general verdict for pltfs.*: — Held : 
the direction of the trial judge to the 
jury on the questions of law was 
correct, & the verdict of the jury was 
justified by the evidence. — Lbbub 8c 
Lesub v. Clarke Sc Buzka, Ltd. Sc 
Buzza, (1930} 1 W. W. R. 513: 3 
D. L. R. 369.* 42 B. C. R. 391.— CAN. 


26 




Vol. XXXVI.— Negligence. Cases 478a— 5198. 


I 

Part VIII. — Liability of Persons Jointly Interested. 


473a. Liability of party in control of proceedings.] 

— Circumstances (see Agency, No. 2318b, 
ante) in which: — Held: the landlord was 
liable for the damage, on the grounds (inter 
alia) of (a) control of the proceedings, <fc 
(6) a joint tortious enterprise, & (c) that, 
having undertaken the examination, he was 
under a duty to take reasonable care to avoid 
damage resulting from it, & could not escape 


liability by getting some one else to make the 
examination or part of it for him. — B rooke 
v. Bool, [1928] 2 K. B. 678 ; 97 L. J. K. B. 
611 ; 139 L. T. 370; 44 T. L. R. 631; 72 
Sol. Jo. 354, D. 0. 

Annotation : — Coned. Honeywill & Stein, Ltd, v. Larkin 
Bros. (London's Commercial Photographers), Ltd., 
[1934] 1 K. B. 191. 


Part IX. — Proof 

482. Add. Annotations : — As to ( 1) Refd. Stimson 
v . Standard Telephones tic Cables, Ltd., 

. [1939] 2 All E. R. 441. Generally , Reid. 
Baker v. Longhurst & Sons, Ltd., [1933] 2 

K. B. 401. 

484. Add. Annotation : — Apld. Desborough v. 
Portsmouth (1934), 27 B. W. 0. C. 192. 

507. Add. Annotations: — As to (1) Dlstd. Jones v. 
Great Western Ry. Co. (1930), 47 T. L. R. 
39. Consd. McGowan v. Stott (1923), 99 

L. J. K. B. 367, n. As to (2) Consd. The 
Kite (1933), 49 T. L. R. 626. Reid. Cosmo- 
politan Shipping Co. (Inc.) v. Hatton & 
Cookson, Ltd. (Liverpool) (1929), 143 L. T. 
290 ; Caswell v. Powell Duffryn Associated 
Collieries, Ltd., [1939] 3 All E. li. 722 ; 
Stimson v . Standard Telephones & Cables. 
Ltd., [1930] 2 All E. R. 441. Generally , 
Refd. Simpson v. London, Midland & Scottish 
Ry., Co., [1931] A. C. 351 ; McCullum r. 
Northumbrian Shipping Co. (1931), 140 L. T. 
124. 

510a. .] — Pltfs. were%he widow & children of 

a workman who was killed by being crushed 
between the buffers of two trucks during 


of Negligence. 

shunting operations’on a siding of the Great 
Western Railway. No one saw the accident 
happen, & there was no evidence to show how 
the deceased came to be at the place where 
he was killed. Pltfs. sued under Lord 
Campbell’s Act, & obtained judgment, but 
the judgment was reversed on appeal Sc pltfs. 
now appealed to the House of Lords : — 
Held : although there was no direct evidence 
relating to the accident, it was a reasonable 
inference from all the circumstances that it 
had been caused by the negligence of the 
railway co., & pltfs. were therefore entitled 
to recover. — Jones v . Great Western Ry. 
Co. (1930), 144 L. T. 194 ; 47 T. L. R. 39 ; 
30 Com. Cas. 130, H. L. 

512. Add. Annotation : — As to (2) Refd. Fanton v. 
Denville, [1932] 2 K. B. 309. 

518. Add. Annotation : — Refd. .Tones v. Great 
Western Ry. Co. (1030), 47 T. L. R. 39. 

519. Add. Annotation: — Refd. Schlarb v. London 
&. North Eastern Ry. Co., ( 1930] 1 All E. R. 71. 

619a. .] — A widow, whose husband had been 

killed in a motor accident, brought an action 
for damages against the driver of the motor 
car in which her husband was riding when 


PART VIII. 

474 I. Joint liability — Co-owners of 
vehicle — Negligent driving.) — McEwen 
v. ARMOUR, [1928] 2 D. L. K. 958.— 

GAN. 

477 1. What defendants may be joined 
— Separate torts.] — Endkrby v. Soott 
& Wanganui City, [1928] N. Z. L. R. 
407.— N.Z. 


477 II. Employer of driver dr o 

owner of car.}— where the driver 8c 
owner of a oar are sued, an order may 
be made under Negligence Acts, 1930 
(Ont.) & 1931 (Ont.) joining a a party 
deft, the employer of both driver k 
owner where owner was paid for use 
of car & driver was alleged to be on 
employer's business. — Lang v. Hooky, 
[1932] O. R. 303 ; 2 D. L.R, 778.— CAN. 

af. Costs awarded to successful defen- 
dant — Recovery from unsuccessful defen- 
dant.) — Where a passenger injured in a 
oolllstan between two motor cars, in 
one of which he was travelling, brought 
an action for negligence against both 
drivers, he was held entitled to recover 
••.against the unsuccessful deft, the 
costs awarded against him in respect 
of the successful deft.— Kirkland v. 
Merritt McLucab, [1930] N. Z. 


PART IX. SECT, t, SUB-SECT. 1. 
478 tv. ' — -.1 — Where in an action 
for neghgehoe there is no direct evi- 


dence as to the cause of the accident 
but the evidence is such that, it may 
reasonably be inferred therefrom that 
deft. ’s negligence was the cbubo the 
duty of saying whether that inference 
is to be drawn rests with the jury ; if, 
however, the evidence leaves the 
determination of the question in the 
realm of mere conjecture then there is 
nothing for the Jury to puss upon & 
deft, is entitled to have the action 
dismissed, it is for the trial judge to 
decide whether the requisite inference 
oan be drawn from the evidence Sc, 
if he decides that it can, for the Jury 
to say whether it shop id be drawn. If 
he errs in this respect it is the duty of 
the Ct. of Appeal to make the order 
which he should have made. — 
McLaren v. Canadian Pacific Rail- 
way: Danlky v. C. P. K., [1938] 3 
W. Vi r . R. 593 ; 4 D. L. R. 020.— CAN. 

sg. Wilful neglect — A question of law. ] 
— The term “ wilful neglect " has a 
special significance in law, as estab- 
lished by judicial decisions, Sc the 

a uestion whether facta established in 
le case amounted to “ wilful neglect ** 
ia a question of law Sc not of fact. — 
Secretary or State v. G ran at a 
Lad-Sri Kibhan (1928), I. L. R. 10 
Lah. 329.— IND. 

•h. Contradictory evidence — Decision 
of trial judge binding on court of appeal .] 
— Abbott v. Davis (Man.), [1999] 4 
D. L. R. 993.— CAN. 
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PART IX. SECT. 1, SUB-SECT. 2.— A. 

sk. Non-suit — Based upon answers 
to interrogatories — Effect of defendants 
tendering no further evidence .] — Kirby 
e. Palmer, [J928J 1 W. W. R. 908 ; 37 
Man. L. R. 277.— OAN. 

PART IX. SECT. 1, BUB-SECT. 2. -B. 

486 1. General rule.] — While the 
general rule of law is that a judge may 
withdraw an action for negligence from 
the jury & non-suit pltf., where, on the 
undisputed facts of the case, it appears 
that the accident was directly caused 
by pltf.'s own negligence, although 
there may have been, on the facts, 
some negligence on the part of defta., 
yet this power should not be exercised 
unless the evidence is so strong that 
it would be wholly unreasonable for 
the Jury to find that pltf. had not 
caused the accident by his own negli- 
gence. — Erickson v. Canadian PAcmo 
Ry.. [1928] 3 W. W. R. 894 ; ajfg. t 
22 d&sk. L. R. 299.— OAN. 

PART IX. SECT. 1, SUB-SECT. 2. — 0. 

602 xi. .] — Pltf. cannot recover 

for negligence when the evidence is 
equally consistent with the cause of 
the accident being the negUgenoe of 
pltf. or deft, or when the ooident is 
equally attributable to some cause 
other than deft.’s negligence.— Hay- 
ward e. Mittqn (1982), 4 M. P. R. 
630.— CAN. 



Oases 519a— 580a. English and Empire Digest Supplement. 


he was killed. At the close of pltf.’s case, 
the trial judge, partly at the invitation of 
deft.’s counsel, held that there was no case 
to go to the jury & gave judgment for deft. 
On appeal by pltf., .the Ct. of Appeal held 
that the facts proved required explanation 
by the driver of the motor car, as they con- 
stituted an accident of a kind which would 
not usually happen with proper driving, & 
therefore the case ought not to have been 
withdrawn from the jury. There must 
therefore be a new trial. There must be a 
special order with regard to the costs. Pltf. 
must have the costs of the appeal, but with 
regard to the costs of the first trial, if pltf. 
succeeded in the new trial, she would have 
the costs of the first trial, but deft, was not 


to have the costs of the first trial in any 
event. — H alliwbll v. Venables (1930), 99 
L. J. K. B. 353 ; 143 L. T. 215 ; 74 Sol. Jo. 
264, C. A. 

Annotation : — ReM. Hunter v . Wright, [1938] 2 All E. R. 
621. 

548. Add. Annotation : — Refd. Cutler v . , United 
Dairies (London), Ltd., [1933] 2 K. B. 297. 
565. Add* Annotations : — Refd. Broome v. Agar 
(1928), 138 L. T. 698 ; Powell v. Streatham 
Manor Nursing Home, [1935] A. C. 243 ; 
Mechanical & General Inventions Co. v. 
Austin & Austin Motor Co., [1935] A. C. 346. 
578. Add . Annotation : — Refd. Manchester Corpn. 
v. Farnworth (1929), 46 T. L. R. 85. 

580a. .] — Hargrove v. Burn (1929), 46 

T. L. R. 69. 


PART IX. SECT. 1, SUB-SECT. 8. 

644 xxii. J —Held : there being 

a dispute as to the facte from which 
the inference of contributory negligence 
was to be drawn, tho question was 
properly left to the Jury by the trial 
judgo for the Jury to decide. — Anson 
v. Black & White Cabs, Ltd., Black 
& White Cabs, Ltd. v. Anson, [1928] 
N. Z. L. II. 321— N.Z. 

c {. .1— The Jury need not 

answer specific questions put to it by 
the ct. in an action for negligence, but 
can return a general verdict. — E vans 
v. Hudson's Bay Co.. (1930J 2 

W. W. B. 718 : 3 D. L. K. 951 ; 43 
B. C. R. 81.— CAN. 

al. Speed of car.l — Branch v. 
Ellis, [19301 2 D. L. R. 756.— CAN. 


PART IX. SECT. 1, SUB-SECT. 4.— A. 

664 iil. .] — Ho yt’p Proprietary, 

Ltd. v. O’Connor, (1928] V. L. R. 
222 ; [1928] Argus L. R. 117; 40 

C. L. R. 566.— AUS. 


664 lv. .] — Non -direction is 

ground for granting a new trial only 
when it produoos a verdict against the 
evidence. — M ountain v. Edmonton 
City, [1928] 4 D. L. R. 097 : [1928] 3 
W. W. R. 270.— CAN. 


sn. On plea of contributory negligence.] 
— New trial, there being no direction 
to the jury on the plea of contributory 
negligence. — McDonald v. McNeil, 
[19331 1 D. L. R. 330 ; 5 M. P. R. 514. 
— CAN. 


PART IX, SECT. 1, SUB-SECT. 4.— B. 

561 II. .] — Harris v. Healing 

A. G. & Co. Pty., Ltd., [1927] S. A. 
S. R. 131.— AUS. 

so. Ref creme to documents improperly 
admitted A — On anpoal from the dts- 
missal of an action for damages for 
injuries sustained by a child on deft.’s 
escalator : — Held ; there had been a 
mistrial, because, inter alia, of the 
admission lu evidence of the affidavit 
of tho sooretarv of the bureau of labour 
with a roport attached of an Inspector, 
& the admission of certain Govt, per- 
mits & certificates with respect to tho 
escalator basod on governmental in- 
spection, without evidence by the 
inspector of his qualifications or of the 
nature fit extent of the alleged inspec- 
tion. Also, the charge to the jury 
based on these documents was a mis- 
direction. — Wyrzykowski t\ Hud- 
son’s Bay. Co.. [1030] 2 W. W. R. 
650 : 4 D. L. R. 208 ; 44 Man. L. R. 
256 ; affd., [1938] S. C. R. 278.— CAN. 


PART IX. SECT. 1, SUB-SECT. 4.— C, 

666 xlv. .] — Davison v. Conrad 

(1924), 58 N. S, R. 218.— CAN, 

665 xlvt. .] — Anson e. Black 

Sc White Gabs, Ltd., [1928J N. Z. L. R. 
321.— N.Z. 


665 xlvil. .] — Dalqetty v. 

Hamilton Radial Electric Ry, Co. 
(1928), 62 O. L. R. 613.— CAN. 


665 xlviii. .] — Golden v. Cana- 
dian Consolidated Grain Co., Ltd. 
Sc Beaton, [1936] 3 W. W. R. 163; 
3 D. L. R. 550.— CAN. 


673 xxvill. .] — Kapoor Lumber 

Co.. Ltd. v. Canadian Northern 
Pacific Ry. Co. (No. 2), [1933] 3 
W. W. R. 513. P. O.— CAN. 


sp. Judgment entered for defendant — 
Denver of Court of Appeal. 1— After the 
third trial of an action for damages 
roeuJting from a collision, motions for 
judgment on thfe Jury’s answers to 
questions were made by both parties & 
referred by the judge to the Ct. of 
Appeal. In their view the findings 
for pltf. wore against tho weight of 
evidence, &, therefore, Judgment for 
pltf. was out of the question. It 
appeared from their opinions that, but 
for the fact that the action had been 
tried already before three jurios, they 
would have ordered a new trial only ; 
but deeming it impossible to conolude, 
on the then undisputed facts of the case, 
that any verdict for pltf. by any subse- 
quent jury could be otherthan perverse, 
the ct. directed judgment to be entered 
at once for deft. Pltf. appealed : — 
Held * after reviewing the facts & 
the findings of the jury, the Ct. of 
Appeal had in so directing judgment 
usurped the functions of the jury i 
& pltf.-applt. was in accordance 
with the verdict of the jury entitled to 
judgment as a matter of right. — 
Benson v. Kwono Chonq, [1932] 3 
W. W. R. 61.— N.Z. 


PART IX. SECT. 1, SUB-SECT. 4.— D. 

h i. Inconclusive. 1 — Marsh man 

v. McDowell, [1928J 8. R. Q. 308.— 
AUS. 

k 1. .] — Sketch t>. 

Johnson (N. B.)» [1929] 1 D. L. R. 
503.— CAN. 

n I. .1 — In an action for 

personal injuries the Jury found that 
both pltf. Sc deft, were negligent, that 
notwithstanding pltf. *s negligence, deft, 
could have avoided the accident Sc 
that the degree of fault attributable to 
each was 50 per cent . ; — Held : these 
findings were inconsistent & there 
should be a new trial. — D e Youno v. 
Fraser (1932), 4 M.P.R. 450.— CAN. 

n 11. .] — New trial owing 

to conflicting answers by jury & failure 
to decide the proximate cause of the 
aocident. — M cArthur v. Good (1932), 
4 M. P. R. 535.— CAN. 


r 1. .] — Pedlow v. Cana- 

dian National Ry. Oo„ [19281 4 
D. L. R. 776 ; 62 O. L. R. 481.— CAN. 

•j. Damages assessed on wrong 
principle .] — Where damages have been 
assessed on a wrong principle a new 
trial will be ordered. — Drydbn v. Orr 
(1928), 28 S. R. N. S. W. 216; 45 
N. 8. W, W. N. 44.— AUS. 


PART IX. SECT. 2, SUB-SECT. 1.— A. 

673 xx vi. — — Chtffrndale v . 
WiNNirEO Electric Co., [19281 I 
D. L. R. 920 ; 11928) 1 W. W. R. 238 ; 
37 Man. L. R. 207.— CAN. 

673 xxrlL .1 — Lewis v. Moses 

(1932), 5 M. P. I . 353.— CAN. 
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PART IX. SECT. Z, SUB-SECT. 1.— B. 

581 xxl. .1 — Blacker v. 

Waters (1928), 28 S. R. N. S. W. 406 ; 
45 N. S. W. W. N. Ill— AUS. 

681 xxil. .1 — Hooking v. 

British Columbia Motor Trans- 
portation. Ltd. (1932), 46 B. C. R. 
307.— CAN. 


PART IX. SECT. 2, SUB-SECT. 2. 

583 via. .] — In an action for 

damages for negligence, once initial 
negligence on the part of deft, is 
established the burden of proof is upon 
deft, to establish contributory negli- 
gence in pltf.. Sc that that contributory 
negligenoe was a proximate cause of the 
accident. A verdict for pltf. cannot 
be set aside on the ground that con- 
tributory negligence has been con- 
clusively proved unless on the facts 
In evidenoe there is no explanation of 
his conduct consistent with proper care 
on his part. — Williams v. Road 
Transport Sc Tramways Comr. (New 
South Wales) (1934), 50 C. L. R. 258. 
—AUS. 


PARI IX. SECT. 4. SUB-SECT. 1. 

689 xiii. Tooth in patient’s lung 

after extraction of teeth.] — Held : the 
maxim res ipsa loquitur did not apply* 
— McTagQart v. Powers, [19271 1 
D. L. R. 28 ; 36 Man. L. R. 73 ; [1926J 
3 W. W. R. 513.— CAN. 


689 xiv. Fault possibly due to 

action of third party .] — Observations 
upon the applicability of the maxim 
res ipsa loquitur in cases where there 
Is a possibility that the fault may be 
due to. the action of a third party. — 
Carruthers v. MacGregor, [1927) 
8. C. 816— SCOT. 


689 xv. .] — Henderson v. 

Mair, [1928J 8. C. 1.— SCOT. 

689 xvi. Dangerous article 

throum from train.] — Hoffman in 
Nielsen, [1928] S. R. Q. 304 ; 22 
Q. J. P. R. 147.— AUS. 

689 xvii. .] — Serbdidk v. 

Posner, [19281 1 D. L. R. 048 ; [1928] 
1 W. W. R. 258 ; 37 Man.lL. R. 230.— 
CAN. 

689 xvi II. .] — While prooeeding 

at a moderate speed deft.’s ear struck 
pltf., a pedestrian, who was crossing 
the street at a slow pace. The accident 
took place near the centre of the street ; 
there were no other vehicles or pedes- 
trians in the vicinity, fit there was 
nothing to obstruct deft.’s view of 
pltf. : — Held : the anus was on deft, 
to show. If he was to escape the 
imputation of negligence, that the 
accident happened without fault on 
his part. — Katzknstein v. Duvknhage 
(1929), 50 N. L. R. 294.— S. AF. 

689 six. .] — Pltfs. agreed with 

defte. to clean the brick Sc stone front 
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590. Add . Annotations : — Consd. Bllor v. Selfridge 
& Co. (1030), 40 T. L. R. 236 : McGowan 
v. Stott (1923), 99 L. J. K. B. 357, n. Reid. 
Hunter v. Wright, [1938] 2 All E. R. 021. 

594. Add. Annotations : — Dlstd. McGowan v. 
Stott (1923), 99 L. J. K. B. 357, n. Herd. 
Ryan v. Youngs, [1938] 1 All E. R. 522 ; 
Stennett v. Hancock & Peters, [1939] 2 
All E. R. 578. 


595. Add. Annotation : — Expld. Langham v. Wel- 
lingborough School Governors & Fryer (1932), 
147 L. T. 91. 

595a. ,] — McGowan v . Stott (1920), 99 L. J. 

K. B. 357, n. ; 143 L. T. 217, O. A. 
Annotations : — FoUd. Halltwell v. Venables (1930>, 99 L. J. 
K. B. 353. Befd. Mahon v. Osborne, [1939] 2 K. B. 14. 

595b. .] — Ellor v. Sblfridgb & Co., hn>., 

No. 382a, ante. 


of a block of stores. During the clean- 
ing, water mixed with acid entered a 
display window of one of the stores & 
damaged the goods in the window, 
stained the varnished floor, eto. : — 
Held : the onus was upon pitta, to 
account for the entry of the water & 
acid. — Capital Building Cleaners 
v. Slater-Sherwood, [1930] 3 D. L. R. 
596 ; 65 O. L. R. 364.— CAN. 

589 xx. Manhole blown off 

waterworks system — Accumulation of 
gas.) — The infant pltf., five years old, 
was playing upon a city street when an 
explosion took place In a subterranean 
chamber erected by the city corpn. 
under the street pavement os part of 
Its waterworks system. The explosion 
blew a heavy iron lid into the air, & 
the boy was injured seriously by burns 
from flames which came from the 
opened manhole & by bruises received 
as he fell upon the pavement : — Held : 
the maxim res ipsa loquitur should be 
applied & the city corpn. found guilty 
of negligence. — C ormni v. Hamilton, 
[1931] 4 D. L. R. 313 ; O. R. 598.— 
CAN. 

589 xxi. * .] — Generally speaking, 

when one car runs into another from 
behind the fault is in the driving of tbe 
rear car, & tbe driver of the rear car 
must satisfy the ct. that tbe collision 
did not occur as a result of hlB negli- 
gence. — B eaumont v. Ruddy, [1932] 
0. R. 441 ; 3D.L. R. 75.— CAN. 


589 xxil. .] — Deft.’s servants 

having sole oontrol of certain boom 
sticks, made them fast to the shore of 
K. Island in the F. River, in an 
improper & insecure manner, & then 
left them unattended. The sticks 
escaped & caused damage to pltf.’s 
property : — Held : deft, not having 
rebutted the presumption of negligence 
raised against it by the pleadings, the 
evidence & the admissions made at 
the trial, by showing the cause of the 
accident & that it was inevitable, the 
doctrine of res ipsa loquitur was applic- 
able 8c deft, must be held liable in 
damages to pltf. — R. v. Canadian Tug 
Boat Co.. Ltd., [1933] Ex. C. R. 104.— 
CAN. 


689 xxiii. .] — Where a passenger 

of a common carrier Is injured in an 
accident of a kind which does not as a 
rule oocur except through default in the 
performance of the carrier’s obligation 
to see that proper care & skill ore used, 
the maxim res ipsa loquitur applies, 
&, in the absence of explanation by 
the carrier, proof of the accident 
itself affords some evidence that what 
happened did in fact arise through the 
failure to discharge said obligation.— 
Sevtch v. Canadian National Rail- 
ways, [1933] 2 W. W. R. 109 ; 4 
D. L. R. 668 ; 41 Man. L. R. 276.— CAN. 


589 xxiv. .1 — Where a motor 

vehicle is so driven that it mounts 
on tbe footpath 8c injures a foot 
passenger thereon, the case falls within 
the principle res ipsa loquitur 8c the 
onus is on the owner of the vehicle of 
explaining the occurrence 8c showing 
that it took place without any negli- 
gence on his part. — C orcoran v. West, 
[1933 1 I. R. 210.— IR. 


689 xxv. .1— Pltf. seeing no 

traffic coming from either direction, 
proceeded on a bright, clear day to 
cross a street at a plaoe where, under 
a city bye-law, she was prohibited 
from doing so ; 8c before she looked 


again for traffic she was run down by a 
taxicab. There were no other vehicles 
in motion at the soene of the aooident : 
— Held ; in the absence of an explana- 
tion by the driver of the happening 
of the aooident, the ct. was bound to 
infer that he was not keeping that 
careful lookout whloh a motorist is 
obliged to keep & that his negligence 
in that respect was the proximate 
cause of the aooident. — Hacking v. 
British Columbia Motor Trans- 
portation, Ltd., [1933] 1 W. W. R. 
14.— CAN. 

589 xxvi. .] — The doctrine of 

res ipsa loquitur does not necessarily 
apply to an accident so as to throw 
the burden of disproving negligence 
upon deft. — B eck v. Dexter, [1935] 
2 D. L. R. 335 ; 8 M. P. R. 468.— CAN. 

589 xxvii. .] — Falling upon a 

slippery floor is not an occurrence such 
that a reasonable man might be Justi- 
fied in Inferring negligence from the 
fact that the accident happened ; it 
is one thing for a person to suffer 
injury from an instrument or object 
which he has not touched. 8c It Is quite 
another thing when the injury occurs 
from an object whloh such person is 
himself using. — Piiilpott ». Dairy 
Supply 8c Cold Storage Co., [1934] 
N. L. R. 331.— S. AF. 


589 xxviii. .] — Speed alone is not 

negligence, & a skid causing injury Is 
not evidence of negligenoe. — Filuon 
v. O’Neill, ri934] 4 D. L. R. 508 ; 
O. R. 716.— CAN. 

589 xxix. .1 — Pltf., whilo she was 

on a footpath, was struck & injured by 
a riderless motor bicycle. Deft, had 
started the bicycle by pushing it with 
its engine in gear, but, before he could 
mount, a part of the machine struck 
his knee so that he fell & lost hla hold 
of the bioycle, whloh ran on & hit 
pltf. : — Held : the facts afforded evi- 
dence of negligenoe. — Mkrcovich v. 
Mullaney, [19341 V. L. R. 285 ; 40 
Argus L. It. 311.— A US. 

689 xxx. .] — A motor service co. 

used large quantities of gasoline 
poured on a cement floor to clean 
grease thereon, with the result that tbe 
gasoline reached a hoating tank & 
causod an explosion : — Held : a dangor- 
ous operation & the maxim res ipsa 
loquitur applied. — U nited Motors 
Service Ino. v. Hutson, [1937] S. C. R. 
294 ; 1 D. L. It, 737 ; 7 F. L. J. ( Can .) 
115.— CAN. 


589 xxxi. .] — The fact that deft. 

had just started on his honeymoon 
after leaving the wedding ceremony 
cannot be considered as a factor in 
determining bis negligence. The 
natural inference In such a case is 
that greater care was exercised. — 
Heans v. Mitchell, [1936] 2 D. L. R. 
200; 10 M. P. R. 375 ; 5 F. L. J. 
(Can.) 245.— CAN. 

589 xxxil. .] — Where there is a 

duty of care on, the part of deft., & 
the injurious agenoy Is entirely within 
his oontrol, negligenoe will be inferred 
under the rule res ipsa loquitur 8c the 
burden is on deft, to disprove it. 
Mitchell t>. Campbell, [1937] 

W. W. R. 212 ; 1 D. L. R. 603 ; affd., 
J1937J 2 W. W. R. 497 ; 3 D. L. R. 
542 ; 45 Man. L. It. 281. — CAN. 


589 xxxiii, .] — There is no 

general rule that when an overtaking 
vehicle collides with an overtaken 
vehicle, primd facie , the driver of the 




former is guilty of negligenoe. Where 
pltf. was riding a bicycle 8c a motor 
car was following, &, without warning, 
pltf. swerved to the right & so came 
into collision with a motor car which 
was Just passing or about to pass him 
at a reasonable speed In the day- 
time : — Held : the driver of the motor 
car had not been guilty of any negli- 
gence.- — Jackhon v. Thompson, [1935] 
a. A. S. R. 391.— AUS. 

589 xxxlv. .] — The fact that a 

foot-passengor crossing a highway Is 
knocked down by a passing motor 
car raises no presumption of negligence 
against the driver of that car. — 
Guntripi\ Cawoop, ri937] N. Z. L. It. 
76 ; 13 N. Z. L. J. 30.--N.Z. 

589 xxxv. .J — Tho presence of 

forceps in pltf.’s abdomen after an 
operation held negligonee upon the 
principle of res ipsa loquitur J- - Taylor 
v. Gray, 11937] 4 D. L. R. 123; 11 
M. P. R. 5KS.--0AN. 


589 xxxvi. .] -In an action by a 

firm of general merchants to recover 
damages in respect of tbe destruction 
of their bakery promises by tiro in 
consequence of the bursting of a 
barrel of petrol while being delivered 
there, pursuer.-, alleged negligence on 
the part, of tho sellers & consignors of 
tho petrol in respect (a) that they had 
failed in their duty at common law to 
deliver the petrol in sound containers 
so as to avoid accident., & (b) that 
they were in breach of their statutory 
duty to convey the petrol “ In strong 
metal vessels, in good condition 8c 
securely closed so as to provont, 
leakage” as required by Hog. 2 (i) of 
Potroleutn -Spirit (Conveyance) Hogs. 
1932:- — Held: on the evidence de- 
fenders were liable in damages in 
respect (n) that they had failed in 
their duty to provide a barrel which 
was reasonably fit for conveyance of 
petrol, & (b) following The Merchant 
Prince, [1892] P. 179, as no satisfac- 
tory explanation of the accident, wrh 
offered, it was not open to defenders 
to maintain that they had discharged 
tho onus of proving that the bursting 
of the barrel had occurred inde- 
pendently of any negligence or want. 

of care on their part. Marshall & 

Son v. Russian Oil Products, Ltd., 
[1938] S. C. 773.- -SCOT. 

596 i. Sparks from engine.) — Held : 
there being evidence which would 
justify the Jury in drawing the inference 
that the fire was occasioned by a spark 
from the engine, it was not necessary 
for pltf. to show negligence in the 
operation of the engine.- Morwiuk v. 
Provincial Contracting Co., Ltd. 
(1923), 55 O. L. H. 71.— CAN. 

g i .] — Burnside u. Reid, 

1192H] 2 D. L. It. 303.— CAN. 

•k. Rebuttal of presumption. \—Held : 
assuming the maxim res ipsa loqiiUur 
applied, defender would still be entitled 
to succeed in respect (1) that he had 
offered several reasonable explanations 
of the accident, & so had discharged 
the onus laid upon him by the applica- 
tion of that maxim, & (2) that, in 
any event, he hod definitely disproved 
negligence on his part. — H enderson v. 
Mair. [1928] S. Cl 1. — SCOT. 

■p. Plea of specific acts or omissions 
— Whether presumption waived.) — Tbe 
doctrine of res ipsa loquitur is not 
waived by pleading specific acts or 
omissions which are alleged to const!- 
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601. Add . Annotations : — Gonsd. EUor v. Selfridge 
& Oo. (1080), 40 T. L* B. 236 ; Haffiwell v. 
Venables (1080), 99 L. J. K. B. 863. Apld. 
McGowan v. Stott (1928), 99 L. J. K. B. 
357, n. Dlfltd. liangham v. Wellingborough 
School Governors & Fryer (1932), 147 U T. 
91. Consd. The Kite (1983), 49 T. L. R. 
526 ; Mahon v . Osborne, [1939] 2 K. B. 14. 
Retd. Gosse Millard v. Canadian Govern- 


ment Merchant Marine, American Can. 
Co. v. Same, [1927] 2 K. B. 432 ; Cunard 
v. Antifyre, Ltd., £1933] 1 K. B. 651; 
Williams (Samuel) & Sons, Ltd. v. Port of 
London Authority (1933), 39 Com. Gas. 77 ; 
Hunter i>. Wright, £1938] 2 AH B. R. 821. 

. Add, Annotation : — Gonsd. Jones v. Great 
Western Ry. Oo. (1930), 47 T. L. R. 39. 


Part X — 

010. Add. Annotation : — Consd/ Danh v . Hamilton, 
[1939] 1 K. B. 609. 

018. Add. Annotation : — Held. Dann v . Hamilton, 
[1939] 1 K. B. 509. 

616. Add. Annotations : — Refd. Western Engraving 
Co. v. Film Laboratories, Ltd., [1930] 1 All 
E. R. 108 ; Collingwood v . Home & Colonial 
Stores, Ltd., [1930] 3 All E. R. 200. 

620. Add. Annotation : — Generally , Refd. Griffiths 
v. St. Clement’s School, Liverpool, [1938] 
3 All E. R. 537. 

620a. .] — A horse belonging to defts. & 

attached to one of their vans was seen by 
' pltf. running past his house without the 
driver. It entered a field immediately ad- 
joining, Sc separated by a hedge from, pltf.’s 
garden, & the driver, who had followed it, 
was trying to pacify it, but as it continued 
very restive, the driver, who was excited, 
shouted “ Help, help,” whereupon plfcf. went 
over the hedge & attempted to hold the 
horse, but it suddenly reared & threw him 
to the ground causing him serious injuries, 
in respect of which he sued defts. There 
was evidence that the horse had bolted once, 


Defences. 

if not twice, before. The jury found (a) that 
pltf. did not freely & voluntarily, with full 
knowledge of the nature of the risk he ran, 
impliedly agree to incur it J (6) that the 
defts. were guilty of negligenoe in employ- 
ing the horse to draw the van ; & (c) that 
that negligence was the cause of the accident : 
— Held : the negligenoe (if any) of defts. in 
employing the horse could not be said to be 
the cause of the accident, inasmuch as there 
was a novus actus interveniens — namely, 
pltf.’s attempt to hold the horse, which he 
must have known was attended with risk, 
& therefore that the principle of volenti non 
fli injuria applied & precluded pltf. from 
recovering. 

Per Scrutton, L.J. : If a horse bolts in 
a highway «fe a bystander tries to stop it & 
is injured, the owner of the horse is under 
no legal liability to the injured person. 

Per Slesser, L.J. ; If a man sees his child 
in great peril in the street from a runaway 
horse, &, moved, by paternal affection, dashes 
out A is injured in attempting to stop the 
horse, it may in those circumstances well be 
said that there is in law no novus actus inter - 
veniens . — Cutler v. United Dairies (Lon- 


tute negligenoe. — N eal v. T. Eaton 
Oo., Ltd., [1983] 8 D. L. R. 306; 

O. R. 645.— CAN. 

»r. Storage of meat^Deierioraiion, ] — 
In an action there was evidence that A., 
a butcher, in pursuance of a previous 
arrangement with B., the owner of 
freezing rooms, placed some meat in 
a portion of a room assigned to him 
for that purpose. The meat, when 
placed in the room, was in good con- 
dition, but shortly after it was taken 
out it was unfit for consumption. The 
plaint, after alleging the agreement 
between pltf. & deft., alleged that deft, 
did not keep the meat with sufficient 
care, but allowed the temperature of 
the room in whiob it was stored to rise 
so that the meat afterwards became 
unfit for human consumption. No evi- 
dence was given that in fact the 
temperature of the room had risen, 
6c deft, called no evidence, contending 
that pltf. *b evidence did not establish 
any cause of action. For the pltf. it 
was contended that the evidence 
established a breach of contract 6 c 
that the doctoine of " res ipsa loquitur ” 
applied : — Held : without deciding the 
question of* bailment or "res ipsa 
loquitur ” the evidence was sufficient 
to establish a breach of qpntract, — 
Gaylard v. Milne (1984). 98 Q. J. 

P. R. 1.— AU8. 

sw, Aocident on MgAteoy.}— A n- 
danoff v. Smith (1985), 6 Can. D, Jo. 
86.— CAN, 


sx. Proof of subsequent neglioence .] — 
If, in an action for negligence, evidence 
of a subsequent aooldent in which 
deft, was involved is such as to Justify 
a reasonable inference of negligence 


by deft, on the relevant occasion, the 
evidence is admissible. If, however, 
the circumstances of the case are such 
that the happening of a subsequent 
accident cannot affect, in the mind of a 
reasonable man, the answer to the 
question whether deft, was negligent 
on the prior occasion, the evidence is 
not admissible. — H. R. Lancet Ship- 
ping Co. Pty. , Ltd. v. Robson (1938), 
55 N. S. W. W. N. 174 ; 12 A. L. J. 
177 ; 44 A. L. R. 429.— AUS. 


PART IX. SECT. 4, SUB-SECT. 2. 
•1. Application of maxim .] — There 
being no evidenoe showing how 
an aocident happened : — Held : the 
maxim res ipsa loquitur did not apply. — 
Richardson v. Canadian National 
Ry. Oo., [1927] 9 D. L. R. 801 ; 33 Can. 
Ry. Gas. 411 ; 60 O. L. R. 296.— CAN. 

•m. .1— The distinction between 

cases in which the maxim res ipsa 
loquitur applies & those in which the 
cause of the accident is unknown, 


referred to. — MoClintooe v. Winnipeg 
Electric Oo., [1927] S D.L R. 519 ; 
[1927] 2 W. W. R. 286 ; 33 Can. Ry. 
Cas. 89 ; 36 Man. L. R. 497.— CAN. 

PART X. SECT. U SUB-SECT. 1. 

608 li. .1 — General Trust of 

Canada v. Bt. Jacques, [1931] 3 
D. L. R. 654.— CAN. 

608 lil. .] — Pltf. was travelling 

with a friend along a street in Durban 
in a ricksha hired by the latter when 
she was injured by a motor vehicle 
driven byaeft.’s servant. The street 
had been proclaimed a ** one-way M 
street by notice boards affixed at 
each end. The ricksha was trav 


90 


in the prohibited direction when it 
collided with the motor vehicle which 
was travelling in the opposite direction : 
— Held : the maxim volenti non fit 
injuria did not apply in the abeenoe 
of evidenoe to show that pltf. knew 
that the rioksha was travelling in a 
prohibited direction, or that she 
appreciated the danger of its so 
travelling. — Coombs v. Mason (1931), 
52 N. L. R. 105.— S. AF. 


608 iv. .] — Craig v. Dalton, 

Elford v. Dalton, [1934] 3 D. L. R. 
797.— CAN. 


60S v. .] — An Inspector em- 

ployed as overseer by a oorpn. Is not 
entitled to eject a workman from a 
position of danger. If he persists in 
lg after warning there Is no lia- 

a on the part of the oorpn. if an 
ant occurs. — Latour e. Ste. Anne 
dbs Plaines, £ 1935 ] 8 D. L. R. 600. — 
CAN. 


-.] — Where % 


4 person 
perforin a dangerous 


on Is 


608 vi. — 

engaged to _ 

occupation — e.g. quarrying with ex- 
plosives— 6c undertakes to do work 
that is intrinsically dangerous, 6c care 
has been taken to render it as little 
dangerous as possible, he voluntarily 
subjects himself to the risk ; & those 
claiming through him cannot be per- 
mitted to complain that a wrong had 
been done when he was killed as the 
result of engaging in such occupation. — 
Grice c. R., [1937] N. Z. L. R. 574 ; 
13 N. Z. L. J. 223. — HJZ. 


60S vii. .] — Volenti non fit 

injuria as a defence involves the free 
6c voluntary acceptance of the risk 
by pltf. — L amu v. Join, 1 1938] 3 
D. L* R. 754.— CAN. 
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DON), Lm>„ [1933] 2 K. B. 297 ; 102 L. J. K. B. 
663; 149 L. T. 486, O. A. 


Annotations 
1 K. B. 146. 


'Expld. & Distd. Haynes r. Harwood, [19361 
Reid. Dann v. Hamilton, [1939] 1 K.. B. 509* 


320b. Duty to take risk.] — Pltf., a police 

constable, was on duty inside a police station 
in a street in which, at the material time, were 
a large number of people, including children. 
Seeing defts.’ runaway horses with a van 
attached coming down the street he rushed 
out & eventually stopped them, sustaining 
injuries in consequence, in respect of which 
he claimed damages: — Held: (1) on the 
evidence defts.’ servant was guilty of negli- 
gence in leaving the horses unattended in a 
busy street ; (2) as defts. must or ought to 
have contemplated that some one might 
attempt to stop the horses in an endeavour 
to prevent injury to life fa limb, & as the 
police were under a general duty to intervene 
to protect life fa property, the act of, <fc 
injuries to, pltf. were the natural & probable 
consequences of defts.’ negligence : (3) the 
maxim “ volenti non jit injuria ” did.not apply 
to prevent pltf. recovering. — Haynes v. 
Harwood, [1935] 1 K. B. 146 ; 104 L. J. 
K. B. 63 ; 152 L. T. 121 ; 51 T. L. R. 100 ; 
78 Sol. Jo. 801, C. A. 

Annotations —As to (1) Consd. Aldham v. United Dairies 
(London), Ltd., [1939] 3 All E. R. 478. Reid. Lathall v. 
Joyce fa Son, [1939J 3 All E. R. 8,04. As to (8) Distd. 
Sylvester v. Chapman, Ltd. (1935), 79 Sol. Jo. 777. 


620c. .] — Sylvester v. Chapman, Ltd. (1935), 

79 Sol. Jo. 777. 


623. Add. Annotation : — Retd. Wilsons fa Clyde 
Coal Co. v. English, [1937] 3 All E. R. 628. 

628. Add. Annotations : — Consd. Dann v. Hamil- 
ton, [1939] 1 K. B. 509. Refd. (’leghorn r. 
Oldham (1927), 43 T. L. R. 465. 


629. Add. Annotations : — Refd. Liddle v. North 
Riding of Yorkshire County Council, [1934] 
2 K. B. 101 ; Culkin v. Me Fie & Sons, Ltd., 
[1939] 3 All E. R. 613. 


633. Add. Annotations : — Consd. Fanton v. Den- 
ville, [1932] 2 K. B. 309. Refd. Dew v. 
United British S.S. Co. (1928), 139 L. T. 628 ; 
Chapman v. Ellesmere (1932), 101 L. J. K. B. 
376 ; Rudd v. Elder Dempster fa Co., [1933] 


1 R. B. 566 ; Wheeler v. New Merton Board 
Mills, Ltd., [1933] 2 K. B. 669 ; Haynes v. 
Harwood fa Son, [1934] 2 K. B. 240 ; Olsen 
v. Corry fa Gravesend Aviation, Ltd., [1936] 
3 All E. R. 241 ; Russell v. Criterion Film 
Productions, Ltd., [1936] 3 All E. R. 627 ; 
Wilsons fa Clyde Coal Co. v. English, [1937] 
3 All E. R. 628 ; Dann v. Hamilton, [1939] 

1 K. B. 509 ; Radcliffe v. Kibble Motor 
Services, Ltd., [1939J A. C. 215. 

633b. — — . | -PI ft., knowing that the driver of a 
motor-car was under the influence of drink 
A that, consequently, the chances of accident 
were thereby substantially increased, never- 
theless, being under no compulsion either of 
necessity or otherwise, chose to travel by 
the car. She was injured in an accident 
caused by the drunkenness of the driver, in 
which the driver was killed. In an action 
against the personal representative of the 
driver, deft, raised the defence of volenti non 
fit injuria : — - Held : except perhaps in ex- 
treme cases, the maxim does not apply to 
the tort of negligence so as to preclude from 
remedy a person who has knowingly <! Si 
voluntarily accepted the risks which may 
arise from the driver of a car being under the 
influence of drink, fa has been injured in 
consequence, fa pltf. was entitled to recover, 
the case not being one of the extreme typo 
referred to. Dann v. Hamilton, [1939*1 l 
K. B. 509 ; [1939[ 1 All F. U. 59 ; 108 L. .1. 
K. B. 255 ; 160 L. T. 433 ; 55 T. L. R. 297 ; 
83 Sol. Jo. 155. 

636. Add. Annotation : — Refd. Dann r. Hamilton, 
[1939 J 1 K. H. 509. 

636a. .] — Pltfs., stevedores at the port 

of Tampico, in Mexico, undertook to load a 
steamship of defts.’, the Essex Isles, with 
kerosine fa gasoline. The cargo being of 
a dangerous character, pltfs., who had had 
much experience in handling such cargoes, 
stipulated that they should have entire con- 
trol of the loading. While the loading was 
in progress an explosion occurred, which 
killed & injured many of the workmen engaged 
fa destroyed the ship. There was no direct 
evidence as to the cause of the explosion. 
Pltfs. brought an action against defts. for 


621 I. Application to recreation — 
Accident at game .] — Four farm 
labourers were engaged in building a 
stack of straw, three on tramping down 
Sc one in actually building. The three, 
besides doing their work, were engaged 
in knocking one another over in the 
straw. The fourth took no part in the 
play hut took no objection to it. 
Suddenly he was knocked oft the 
stack by one of the others who had 
intentionally or unintentionally pushed 
against him, 8c falling on his head was 
severely Injured. He brought an 
action against his companion who had 
knocked him over : — Held : as the 
pursuer had not been engaged In the 
play, he had been injured through the 
fault of the defender Sc was entitled to 


▲ person who is injured In the 
course of a game in which he takes 

r rt by any cause ordinarily occurring 
such a game is not entitled to dam- 
ages therefor, hut takes the risks of the 
game in. which he joins (Lord Young), 
— Rrip v. Mitchell (1885), 12 R. (Ct. 
of Sees.) 1120 ; 228c. L. R. 748.— BOOT. 


•r. Failure of master to provide pro’ 
ection.Y—An employer must take 
something more than a passive oonocm 
for his servant’s safety so far as 


machinery is concerned in order to 
protect himself from liablity on the 
ground of negligence for injuries sus- 
tained by the servant in the course of 
his employment. With respect to the 
defence of volenti nan fit inluria to an 
action for personal injuries brought by 
a servant against his employer the 
distinction must be observed between 
the oase where a servant undertakes 
to do work which is inherently danger- 
ous Sc the case where the work is 
rendered dangorous by the employer’s 
neglect to provide the servant witn an 
appliance whioh would protect him 
against a preventable danger. 

Once the employer’s neglect of said 
duty baa been established in a case 
where the defence of volenti non fit 
injuria has been raised, then tne 
burden falls upon him of proving to 
the satisfaction of the tribunal trying 
the case that the servant had 
voluntarily undertaken Sc contracted 
to adodpt the risk for himself : this 
is a question of fact. — H ill v. Bauds, 
[1233] 3 W. W. R. 592.— CAN. 


PART X. SECT. 1, SUB-SECT. 2.-— A. 

622 is. .] — Rsid v . Mimic o, 

(19271 1 D. L. R, 235 59 O. L. R. 

579.— CAN. 


622 x. .] — Held. : pltf. was de- 
barred from the rooovery of damages 
by the findings of the jury in reference 
to his state of knowledge of the dangers 
to be anticipated in tlio area through 
which he chose voluntarily to walk in 
the dark, although another safe fa 
well-lighted route, which was only 
forty yards longer, was provided for 
him. In these circumstances, If he 
chose to walk in the dark, he walked at 
his peril. — G ilmouk v. Belfast Har 
hour COMfcS., [1933] N. I. 114.— IR. 

622 xi. .] — A gratuitous pas- 
senger in a motor car who is shown to 
have clearly appreciated the risk 
which he was incurring because of the 
speed with which the oar was being 
driven on a dangerous road but who 
made no protest, although he had time 
before an accident resulted to warn the 
driver, must be deemed to have 
voluntarily incurred the risk. — Jen- 
nings v. Davies Sc Campbell, Wilson 
fa Horne, Ltd., [19341 1 W. W. R. 086 ; 
aW-, H934] 2 W. W. R. 687.— CAN, 


PART X. SECT. 1, SUB-SECT. 2,— B 

638 v. .] — McLean v. Bourck i 

(B. 0.), [1929] 4 D. L. R. 359; 3 
W. W. R. 44.— CAN. 
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damages, Sc it was found as a fact that the 
explosion was caused by a spark made by a 
beam which fell into the hold, the fall of the 
beam being caused by a blow from a tray 
which was being hoisted by pltfs.’ men from 
the hold. Pltfs. contended that if the beam 
had been properly secured by bolts it would 
not have fallen, <fe they said that defts. had 
been negligent in leaving the beam un- 
bolted. Defts. contended that the proximate 
cause of the explosion was the negligence of 
pltfs. in not hoisting the tray with proper 
care, Sc they counter-claimed for the loss of 
their ship : — Held : on the facts the ship- 
owners bad not been guilty of negligence in 
leaving the beam unbolted, or that if they 
had been guilty of negligence in so leaving it 
ltf. stevedores knew, or ought to have 
nown, that the beam was unbolted, <fc took 
the risk ; «te the stevedores themselves had 
been negligent in failing to use proper care 
in hoisting the tray. — Compania Mexicana 
De Petroled El Aguila v. Essex 
Transport Sc Trading Co., Ltd. (1929), 141 
L. T. 106 ; 34 Com. Cas. 198 ; 17 Asp. M. L. C. 
590, C. A. 

641 .'Add. Annotation : — Refd. Cutler v. United 
Dairies (London), Ltd., [1933] 2 K. B. 297. 

648.* Add. Annotation : — Refd. Fanton v. Denville, 
[1932] 2 K. B. 309. 

647. Add. Annotations : — Consd. Fanton v. Den- 
ville, [1932] 2 K. B. 309. Refd. Knott v. 
London County Council, [1934] 1 K. B. 126. 

660. Add. Annotation : — Refd. Flower v. Ebbw 
Vale Steel, Iron Sc Coal Co., [1934] 2 K. B. 
132. 

650a. .] — Defts. installed in their factory 

as part of the plant with the intention that 
it should be used by their employees a 
dangerous machine which was not fenced or 
guarded as required by Factory Sc Work- 
shop Act, 1901 (c. 22). Owing to the con- 
dition of the machine, pltf., a workman in 
the employment of defts., was injured by it 
in the course of his work. It was found that 
it was not by the negligence of defts. but of 
their foreman that the machine had been 
allowed to be used in the condition in which 
it was at the time of the accident : — Held : 
the defence of volenti non fit injuria had no 
validity against an action based on breach 
of statutory duty ; further, pltf.’s injury 
was caused by tlie “ wilful act ” of defts. 
within Workmen’s Compensation Act, 1926 
(c. 84), s. 29 (1), Sc defts. were therefore not 
protected by that sect, from liability to 
pltf. independent of the Act. 

Defts. appealed, & contended that the 
maxim volenti non fit injuria was a defence 
to the action : — Held : the defence of volenti 
non fit injuria was no answer to a claim made 
by a workman against his employer for 
injury caused through a breach by the em- 
ployer of a duty imposed upon him by 
statute. BaddeUy v. Granville {Earl), which 
bad so decided in 1887, bad been the law for 
nearly fifty years, Sc it was now too late for 


that ct. to interfere with the decision. — 
Wheeler v. New Merton Board Milts, 
Ltd., [1933] 2 K. B. 669 ; 103 L. J. K. B. 17 ; 
149 L. T. 687 ; 49 T. L. R. 674 ; 26 B. W. 
C. C. 231, n., C. A. 

Annotation : — Retd. Flower v. Ebbw Vale Steel, Iron & 
Coal Co., [1934] 2 K. B. 132. 

651. Add. Annotations : — Refd. Lochgelly Iron & 
Coal Co. v. M‘Mullan, [1934] A. C. 1 ; Flower 
v. Ebbw Vale Steel, Iron Sc Coal Co., [1936] 
A. C. 206 ; Caswell v. Powell Duffryn 
Associated Collieries, Ltd., [1939] 3 All E. R. 
722. 

662. Add. Annotation : — Apld. Wheeler v. New 
Merton Board Mills, Ltd., [1933] 2 K. B. 669. 
Refd. Youngman v. Pirelli General Cable 
Works, Ltd. (1939), 160 L. T. 489. 

653. Add. Annotations : — Refd. Rudd v. Elder 
Dempster Sc Co., [1933] 1 K. B. 666 ; Loch- 
gelly Iron Sc Coal Co. v. M k Mullan, [1934] 
A. C. 1 ; Wheeler v. New Merton Board 
Mills, Ltd., [1933] 2 K. B. 669. 

657. Add. Annotation : — Refd. Symons v. Southern 
Ry. Co. (1935), 153 L. T. 98. 

658. Add. Annotations : — Consd. Brooke v . Bool, 

[1928] 2 K. B. 578. Refd. Honeywill & 
Stein, Ltd. v. Larkin Bros. (London’s Com- 
mercial Photographers), Ltd., [1934] 1 K. B. 
191 ; Bond v. Norman, Bond v. Nottingham 
Corpn., [1939] 2 All E. R. 610. * 

662a. .] — A firm of stevedores employed 

by a shipowner Sc a porterage co. employed 
by the consignee , of the ship’s cargo were 
engaged in unloading a ship. The cargo 
consisted of bags of maize, which were made 
up into loads by the stevedores Sc held 
together by rope slings provided by the 
stevedores. Sc the bags were then raised by 
the stevedores from the hold to a steelyard 
on the deck. The stevedores’ duty ended 
with the deposit of the bags on the steelyard, 
from which they were transported to the dock 
by the porterage co. by means of a dock 
crane. The stevedores gratuitously per- 
mitted the porterage co. to use their slings, 
which were already round the bags, for the 
transport of the bags to the dock, Sc it was 
a matter of mutual convenience that the same 
slings should be used throughout. The 
stevedores employed a servant specially 
charged with the duty of inspecting the slings, 
&, as the stevedores knew, the porters relied 
on the care of the stevedores for the safety 
of the slings. A sling broke while the bags 
were being transported from the steel- 
yard to the dock, Sc the bags fell Sc killed a 
servant of the porterage co. In an action 
of damages brought by his dependants against 
the stevedores : — Held : in the special cir- 
cumstances of the case the firm of steve- 
dores owed a duty to the porters t& see that 
the sling was in a fit condition to take the 
weight of the load entrusted to it. Sc on the 
facts, the finding of the Lord Ordinary that 
they had failed to discharge that duty ought 
not to be disturbed. — Chapman or Oliver 
v. Saddler Sc Co., [1929] A. C. 684 ; 98 


PART X. SECT. 1, SUB-SECT. 2.— C. 

843 Hi. .1 — Leopold v. Wtlk, 

11930] 3 D. L. R. 445.— CAN. 


Municipality op Livingstone (Saak.), 
[1929] 2 D. L. R. 474; 1 W. W. R. 
474.— CAN. 

m ii. Breach of lighting regula- 

tion .] — The principle that the maxim 
volenti non fit injuria does not afford a 
defence to an action for injuries 
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resulting from a breach of a statutory 
duty, applied where deft, had not 
carried lighted lamps on his motor 
car as required by sect. 48 (1) (a) of 
Vehicles Act, 1932 . — Mikenab v. 
Burley, [1933] 3 W. W. R. 451. — 
CAN. 


PART X. SECT. 1, SUB-SECT. 8. 
m i. .] — Jkssok v. Rural 
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L. J. P. C. 87 ; 141 L. T. 306 : 45 T. L. It. 
466 i 34 Com. Cas. 277, H. L. 

Annotations : — Consd. McAlister (or Donoghue) v. Stevenson 
(1932), 101 L. J. P. C. 119. Reid. Otto v . Bolton & 
Norris, U936] 1 All E. R. 900. 

667. Add . Annotation : — Apld. Brooke v. Bool, 
[1928] 2 K. B. 578. 

674. Add . Annotation : — Refd. Canadian Pacific 
By, v, Kelvin Shipping Co. (1927), 138 L. T. 
309. 

678. Add . Annotations : — Refd. Winnipeg Electric 
Co. v. Geel (1932), 48 T. L. R. 657 ; The Saint 
Angus, [1938] P. 225. 

681. Add, Annotations : — Consd. The Saint Angus, 
(1938), 54 T. L. R. 947. Refd. Winnipeg 
Electric Co. v. Geel (1932), 48 T. L. R. 657; 
The Saint Angus, ri938] P. 225. 

693. Add, Annotations : — Refd. Western Engrav- 
ing Co. v. Film Laboratories, Ltd., [1936] 1 
All E. R. 106 ; Marcliant Manufacturing Co. 
v, Leonard D. Ford & Teller, Ltd. (1936), 154 
L. T. 430. 

695. Add, Annotations : — Refd. G. W. Ry. v. S.S. 
Mostyn, The Mostyn, [1928] A. C. 57 ; St. 
Anne's Well Brewery Co. v . Roberts (1928), 
140 L. T. 1. 

701. Add, Annotation : — Consd. Markland v. Man- 
chester Corpn., [1934] 1 K. B. 566. 

703. Add, Annotation : — Dbtd. G. W. Ry. v, S.S. 
Mostyn, The Mostyn, [1928] A. C. 57. 

704. Add. Annotation : — Dbtd. G. W. Ry. v. S.S. 
Mostyn, The Mostyn, [1928] A. C. 57. 

705. Add. Annotations : — Consd. G. W. Ry. v* 
S.S. Mostyn, The Mostyn, [1928] A. C. 57. 
Refd. Witham Outfall Board v. Boston Corpn. 
(1926), 136 L. T. 756; Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 159. 

706. Add. Citations : — Rev*d. sub nom. Great 
Western Ry. Co. v. Mostyn (Owners), The 
Mostyn, [1928] A. C. 57 ; 97 L. J. P. 8 ; 138 
L. T. 403 ; 92 J. P. 18 ; 44 T. L. R. 179 ; 72 


Sol. Jo. 10 ; 20 L. G. B. 91 ; 17 Asp. M. L. C. 

367, H. L. 

Add. Annotations : — Refd. Witham Outfall 
Board v . Boston Corpn. (1920), 130 L. T. 
750; Dee Conservancy Board v. McConnell, 
[ 1028 1 2 K. B. 159 ; The Millie (1939), 161 
L. T. 280. 

718. Add. Annotations : — Consd. Lindsey County 
Council v. Marshall, [1936] 2 All E. R. 1076. 
Refd. Fisher v. Oldham Corpn., [1930] 2 
K. B. 364 ; Strange way s-Lesmere v. Clayton, 
[1936] 1 All E. R. 484 ; Wardell v. Kent 
County Council, [1938] 3 All E. R. 473. 

719. Add. Annotations : — Refd. Dryden v . Surrey 
County Council & Stewart, [1936] 2 
All E. R. 535 ; Lindsey County Council v. 
Marshall, [1937] A. C. 97 ; Wardell v. Kent 
County Council, [1938] 3 All E. R. 473. 

720. Add. Annotations: — Consd. Strangeways* 
Lesmere v. Clayton, [1936] 1 All E. R. 484 ; 
Lindsey County Council v. Marshall, [1936] 
2 All E. R. 1076. Refd. Fisher v. Oldham 
Corpn., [1930] 2 K. B. 364 ; Dryden v. 
Surrey County Council Sc Stewart, [1936] 
2 All E. R. 535 ; Wardell v. Kent County 
Council, [1938] 3 All E. R. 473. 

722. Add. Annotations ; — Consd. Forbes, Abbot Sc 
Lennard v. G. W. Rv. (1927), 138 L. T. 286; 
G. W. Ry. v. Durnford (1928), 139 L. T. 145. 
Refd. Marbe v. George Edwardes (Daly’s 
Theatre) (1927), 138 L. T. 51; Silverman v. 
Imperial London Hotels (1927), 137 L. T. 57 ; 
Livock v. Pearson (1928), 33 Com. Cas. 
188 ; Great Western Railway v. Monmouth- 
shire County Council (1929), 94 J. P. 0 ; Len- 
sen Shipping Co. v. Anglo-Soviet Shipping Co. 
(1935), 40 Com. Cas. 320 ; Dorey (OncHirnus) 
Sc Sons, Ltd. v. Headley’s Wharf, Ltd. Sc 
William Ashby, Ltd., 1 11)39] 3 All E. R. 23. 
724. Add. Annotation -Refd. Dorey (Onesimus) 
Sc Sons, Ltd. v. Headley's Wharf, Ltd. Sc 
William Ashby, Ltd., [1939 | 3 All E. R, 23. 
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726. Add. Annotations : — Apld. Service v. Sundell 
(1929), 45 T. L. R. 569. Consd. The Eury- 
medon, [1938] P. 41. Refd. Tidy v. Batt- 
man, [1934] 1 K. B. 319. 


729. Add. Annotations : — Apld. Service v. Sundell 
(1929), 45 T. L. R. 669. Consd. Cooper v. 
S wad ling (1929), 46 T. L. R. 73. Refd. 
M‘Lean v. Bell (1932), 48 T. L. K. 467 ; The 


PART X. SECT. 0, SUB-SECT. 1. 

078 vii. .] — Tbe face 

that a motor vehicle, proceeding along 
a wide roadway, owing to the icy nature 
of the surface, of the danger of which 
the driver was fully aware, endeavours 
to but falls to make a slight turn Sc 
skids across the pavement into an 
oncoming vehicle, demonstrates that 
the accident was not unavoidable under 
the circumstances. — M cIntostt v. Bell. 
[1032] 2 D. L. R. A5: O. R. 179.— CAN, 


sg. Window cleaner falling upon 
pedestrian.] — Stkomme v. Woodward 
Stores, Ltd.. [1938] 2 W. W. It. 251.— 

CAN. 


PART X. SECT. 8. 

710 1. Professional assistance 

called in — Local authority providing 
medical attention.] — Hospital liable for 
tbe negligence of nurses after an 
operation. — N ybkro v. Provost Muni- 
cipal Hospital Board, [10271 l 
D. L. R. 000. [1927) S. C. R. 226.— 

GAN. 


PART XI. SECT. 1, SUB-SECT. 1. 

726 lx. Kenzie v. Hart 

(Sask.). [1927] 3 D. L. R. 839.— CAN. 

726 x. .] — Johnston v. McMor- 

ran (B. C.), [1927] 4 D. L. R. 335 ; 
[1927] 3 W. W. R. 37.— CAN. 


720 jd. .) — Peacock v. Stephens 

(Saak.), [1927] 4 D. L. It. 1067 ; [1927] 
3 W. W. R. 670.— CAN. 

720 xii. J — Nason v. Hodnk 

(B. C.), [1929] ID. L. R. 490.— CAN. 

720 xiii. .1 — Atwood v. Lubo- 

TINA (1928). 40 B. C. R. 440.— CAN. 

720 xiv. McNally e.SENTNEB 

(1934), 7 M. P. R. 346.— CAN. 


728 xv. .] — Pltf., a member of 

deft, assocn.. while scuffling with 
another member on the verandah of 
deft. ’s building was thrust against 
tbe railing of tbe verandah with such 
force that it gave way & pltf. fell to 
the pavement 8c was Injured. It was 
found that the railing was reasonably 
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safe for all purposes for which It was 
intended to bo used : — Held : pltf. 
was not using reasonable care for bis 
own safety & his conduct amounted 
to negllgenco which was the cause of 
his injury, there being no negligence 
on the part of deft. — MoColl v. Cal- 
gary Young Men's Christian 
ASSOCN., [19361 1 W. W. R. 81 ; 6 
F. L. J. (Can.) 243.— CAN. 

720 xvi. .] — In an action result- 
ing from the running down of pltfs. 
by a motor car : — Held ; the fact that 
pftfs. were walking at night on the 
paved portion (they were on the 
extreme right-hand side thereof) of 
the highway in question, Portage 
Avenue West, a part of the Trans- 
Canada Highway, leading west out of 
Winnipeg, did not constitute negli- 
gence ; Sc deft.'s negligence in driving 
too fast under the road & lighting 
conditions was the cause of the acci- 
dent. — Beeston v. Williams, [I93sj 
2 W. W. R. 527. — CAN. 
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Eurymedon, [1938] P. 41 ; Caswell v, Powell 
Duffryn Associated Collieries, Ltd., [1939] 
3 All E. R. 722. 

781. Add. Annotation : — Refd. The Vectis, [1929] 
P. 204. 

731a. .] — In an action for damages under 

Lord Campbell’s Act brought bv pltf. in 
respect of the death of her husband, who had 
been killed in a collision between his motor- 
bicycle & deft.’s motor car, the judge directed 
the Jury that, if they found that the accident 
was due to the negligence of both parties 
substantially, there would be contributory 
negligence on the part of the deceased man 
& both would be to blame, & the jury would 
have to find for deft. The jury found for 
deft. The Ct. of Appeal directed a new 
trial, holding that the jury should have been 


directed that if the deceased man was guilty 
of negligence,^ but deft, could by exercising 
reasonable care have avoided the collision, 
they were still entitled to find for pltf. : — 
Held : since, on the facts of the case, from 
the moment when the parties became aware 
of their respective positions there could have 
been ho time for deft, to do anything to avoid 
the impact, & therefore the negligence of each 
party contributed to the collision, the judge’s 
directions to the jury were sufficient, & there 
must be judgment for deft. — Sw adding v. 
Cooper, [1931] A. C. 1 ; 100 L. J. K. B. 97 ; 
46 T. L. R. 697; 74 Sol. Jo. 636; sub nom. 
Cooper v . Sw adding, 143 L. T. 732, H. L. 

Annotations : — Oonsd. M'Lean v. Bell (1932), 48 T. L. R. 467 ; 
Flower v. Ebbw Vale Steel, Iron & Goal Go., [19341 2 K. B. 
132. Reid. The Eurymedon, [1938] P. 41 ; Caswell v. 
Powell Duffryn Associated Collieries, Ltd., [1939] 3 All 
E. R. 722. 


788 lxviii McLaughlin v. 

Long, [1927] 2 D. L. R. 186; [1927] 
8. C. R. 303 ; varying , [1926] S D. L. R. 
918.— CAN. 


782 lxix.' .] — The statutory onus 

on the driver of a motor car of showing 
that loss or damage resulting’ from its 
use did not arise from his negligence 
does not operate to compel the ot. 
to hold to De negligence that which 
would not otherwise be negligence or 
to refuse to give effect to the defonce 
of contributory negligence where the 
evidenoe supports ft, but merely goes 
to the burden of proof. — Pruden v. 
Foxopf, [19281 S W. W. R. 245.— CAN. 


782 lxx. — — .1 — Dent v. Usher, 
[1929] 4 D. L. R. 716 ; 64 O. L. R. 
323 ; affd., [1930] 2 D. L. R. 736 ; 65 
O. L. R. 117.— CAN. 


782 lxxi. .1— SOHMULAND 

Luoas. (Alta.), [19291 3 D. L. R. 848. 
—CAN 

732 lxxit. .1— Root v. McKin- 
ney, [18301 8. O. R. 337 ; 2 D. L. R. 
984 : [1929] 4 D. L. R. 138 ; 2 

W. W. R. 340 ; 24 Alta L. R. 181 ; 
affg., [1929} 2 D. L. R. 604 ; 1 W. W. R. 
884.— CAN. 


782 lxxlii. .] — In an action 

against the comrs. of a development 
district for damages because of the 
freezing of the water pipes in pltf.’s 
house after he had closed the house up 
& had asked the man in charge of 
defte.’ waterworks system to cnt off 
the water from the branch service pipe : 
Held: pltf. must fail on the ground 
that hia own failure to take the reason- 
able precautions which he should have 
taken under the circumstances was the 
cause of his loss, & also on the ground 
that said lose was not shown to have 
been the natural & probable conse- 
quence of defts.’ negligence. The 
alternative claim under Contributory 
Negligence Act was also disposed of by 
the above findings, since this Aot 
applies only to a oase where the fault 
of two or more persons causes damage 
to one of them, Sc the failure of deft, 
to shut off the water at the main did 
not 4 * contribute ” to oauso the pltf.’s' 
loss. — Leary v. Nakubp Develop- 
ment District Combs., [1930] 1 

W. W. R. 97.— CAN. 


782 lxxiv. .] — Pltf. alighted 

from a motor omnibus 6c ran behind 
Into deft. *s automobile : — Held: deft, 
was not bound to anticipate that the 
girl would run Into the road in front 
of her so as not to give deft, a chance 
to stop ; deft, could not be expected 
to know the actual intention of every 
one on the road, but only the Intention 
manifested by outward acts or to be 
expected from the ordinary oourse of 
events ; the sole negligence causing 
the accident was that of the girl 
herself. — Wilson t>. Rbbotoy, [1930] 
l D. L. R. 278 ; 64 O. L. R. 458.— 
CAN. 


782 lxxv. .] — Price v. British 

Columbia Motor Transport, Ltd. & 
Ledbury, [1932] 8. C. R. 310 ; 2 

D. L. R. 161.— CAN. 

782 Ixxvi. WWatt v. Reid, 

Burch v. Reid, [1930] 2 D. L. R. 215 ; 
42 B. C. R. 90.— CAN. 

732 lxxvii. J — Nason v. Bick- 

ford (1932), 5 M. P. R. 434.— CAN. 

782 lxxvlU. .1 — A patrolman on 

a racing track was struck by a car 
while crossing the track to chase boys 
away. He sued for damages for 
negligence alleging an insufficiency of 
patrolmen : — Held: the damage was 
not the natural Sc probable cause of 
the negligence, but was due solely to 
the voluntary act of pltf. — Claque 
v. Winnipeg Jockey Club (1933), 41 
Man. L. R. 421.— CAN. 


732 ixxix. .] — Haynes v. Thomp- 

son (1933), 41 Man. L. R. 513.— CAN. 

732 lxxx. .] — Pltf., a passenger 

on a steamer operated by deft., was 
injured when landing therefrom. She 
Jumped from the deck to the wharf 
or float when the steamer was about 
a foot away from it Sc gradually drifting 
out. Her evidenoe was that Bhe had 
jumped because the captain had said 
to her ; "You will have to Jump qulok 
because the wind is carrying me out." 
The jury found deft, negligent in 
“ lack of proper care & warning in pre- 
venting pltf. from disembarking in the 
proper m anner ” & found that pltf. 
was oontributorily negligent in “ over 
anxiety to disembark. * The pro- 
portion of fault of pltf. & deft, were 
fixed at one-quarter Sc three-quarters 
respectively Sc on these answers Judg- 
ment went for pltf. for three -quarters 
of the damages found. On appeal, 
the ot. being equally divided, the appeal 
was dismissed. — Boniface v . Harbour 
Navigation Co., Ltd., [19341 1 

W. W. R. 612 ; 2 D. L. XL 714 ; 48 
B. O. R. 186.— CAN. 

732 bond. .] — Pltf., a pedestrian, 

was struck at a street intersection by 
deft.’s motor car. He had seen the 
motor car approaching but thought 
that he had time to cross. Deft, saw 
pltf. crossing Sc blew his horn when 
about 15 or 20 feet from pltf., after 
pltf. had passed the line of the oourse 
of his oar. Pltf. upon hearing the 
horn stepped back into the path of 
defL’s oar Sc was injured : — Held : the 
real blame of the aooident must fair 
on pltf. since he failed to watch deft.’s 
oar which he had seen approaching. — 
Robertson v . Antoniuk, [19341 9 
W. W. R. 293 ; 4 D. L. XL 46.— CAN. 

782 lxxxii. — r — .} — in an action 
arising out of a collision on the high- 
way between pltf. ‘s motor oar Sc deft.’s 
horse, alleged to have bean negligently 
left unattended on the highway, the 
Jury in answer to questions submitted 
to them, found that dett.ww 
in not having full < 


& that pltf.’s driver was guilty of con- 
tributory negligence in driving too 
fast & not keeping a sharp look-out. 
In addition the following question was 
submitted to & answered by the jury 
as follows : “ (5) If there was negli- 
genoe on the part of deft., oould pltf.’s 
driver, notwithstanding deft.’s negli- 
genoe, have prevented the acoident by 
the exercise of reasonable care, &, if 
so, how oould be have prevented it ? 
Answer : Yes, by keeping a sharp 
look-out & driving at a slower rate of 
speed ” : — Held : the trial judge pro- 
perly gave judgment for deft. — 
Cloney v. Trerrice (1933), 6 M. P. R. 
600.— CAN. 

732 lxxxlii. .1 — Perdue v. Ep 

stein (1933), 48 B. O. R. 115.— CAN. 

782 lxxxiv. .] — Tilley v. Wil- 

son, [1936] 1 W. W. R. 72 : 50 B. C. R. 
276 ; 5 F. L. J. (Can.) 163.— CAN. 


732 lxxxv. .] — Barnes v. Brad- 
shaw, [1937] 2 D. L. R. 203 ; 51 

B. C. R. 338.— CAN. 


732 lxxxvi. .] — Billings v. 

Mooers & McGuire, [1937] 4 D. L. R. 
518 ; 11 M. P. R. 553.— CAN. 

732 lxxxvii. .] — Cassels v. 

T. T. C., [1938] 1 D. L. R. 746.— CAN. 

732 lxxxviil. .] — Ilasewich v. 

Grapentine, [1938] 1 D. L. R. 626. — 
CAN. 


732 Ixxxix. .] — Walsh v. Oplum, 

[1938] 3 D. L. R. 199.— CAN. 

732 xc. .] — In an action for 

damages resulting from a collision 
between a bicycle ridden by the infant 
pltf. & a motor truck driven by deft., 
while the truck was making a left- 
hand turn at a street intersection : — 
Held : the accident was due solely 
to the negligence of the infant pltf. in 
travelling at night without a headlight 
& in not keeping as sharp a lookout 
as he ought to have kept under 
the circumstances. — Frederickson v. 
Burt, [1938] 3 W. W. R. 323 ; 4 

D. L. R. 801 ; 53 B. C. R. 313.— CAN. 


sn. Breach of statutory regulation by 
plaintiff.) — If a breach by the pltf. of 
a statutory regulation against pillion - 
riding occurs, then,, provided that the 
circumstances are such that the 
management of pltf.’s motor vehiole 
was a determining factor of the 
collision, it is to be assumed, without 
further evidenoe, that the pillion - 
riding did in fact make the manage- 
ment of the motor vehiole more 
difficult, Sc was negligence con- 
tributing to the aooident. — M ortkss 
V. Fry7Ti9281 S. A. S. R. 60.— AUS. 


tp. Presumption with modem traffic.) 
— When a ot. has to deal with modem 
quick-moving traffic, though It is 
sometimes possible where the parties 
are successively negligent to determine 
which negligence was by the result 
the cause of the aooident, in most such 
oases the last acts follow one another 
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785. J-dd. Annotations : — Apld. Dew v. United 
British S.S. Co. (1928), 139 L. T. 828. Consd. 
Lochgelly Iron & Coal Co. v . M'Mullan (1933), 
49 T. L. R. 500. Refd. Flower v. Ebbw Vale 
Steel Iron. & Coal Co., [1930] A. C. 206; 
Caswell v. Powell Duffryn Associated Col- 
lieries, Ltd., [1939] 3 All E. R. 722. 

736a. Jury unable to decide liability.]— In 

an action for damages for personal injuries 
alleged to have been caused by deft.’s 
negligent driving of a motor car, the jurv 
found that there was negligence on both 
sides, but they were unable to agree on the 
question whose negligence was really 
" responsible for the accident : — Held : on this 
verdict judgment could not be given for 
either party. — S ervice t?. Sundell (1929), 
99 L. J. K. B. 65 ; 40 T. L. R. 12 ; 73 Sol. Jo. 
729, 0. A. 

Annotation : — Expld. Cooper v. Swadling (1929), 46 T. L. R. 
7 3. 

786b. Breach of statutory duty by defendant.] — 

Contributory negligence of pltf. is a valid 
defence to an action founded on breach of a 
statutory duty by deft. — F lower v. Ebbw 
Vale Steel, Iron & Coal Co., Ltd., [1934] 
2 K. B. 132 ; 103 L. J. K. B. 405 ; 151 L. T. 
87 ; 78 Sol. Jo. 154, C. A. ; revsd. on other 
grounds , [1936] A. C. 206, H. L. 

Annotations: — Consd. Bailey v. Geddes, [1937] 3 All E. R. 
671 ; Graze v. Meyer-Dumoro Bottlers’ Equipment Co., 
fl936J 2 All E. R. 1150; Caswell v. Powell Duffryn 
Associated Collieries, Ltd., [1939] 3 All E. R. 722 ; Lewis 
v. Deny6, [1939] 1 K. B. 540 ; Stlmson v. Standard Tele- 
phones & Cables, Ltd., [1939] 2 All E. R. 44 1. Refd. 
vowles v. Armstrong-Siddeloy Motors, Ltd., U938] 4 
All E. R. 796 ; Youngman v. Pirelli General C'aUe Works, 
Ltd. (1939), 160 L. T. 489. 

743. Add. Annotations : — Dbtd. Service v . Sundell 
(1929), 45 T. L. R. 609. Refd. Dew v. United 
British S.S. Co. (1928), 139 L. T. 628 ; The 
Eurymedon, [1938] P. 41. 

746. Add. Annotations : — Distd. Swadling v. Cooper 


(1Q30), 48 T. L. R. 597. Folld. Tart v. 
Chilly & Co., [1933] 2 K. B. 453. Consd. The 
Eurymedon, [1938] P. 41 ; Caswell v. Powell 
Duffryn Associated Collieries, Ltd., [1939] 3 
All E. R. 722. Refd. Hargrove v. Bum 
(1929), 46 T. L. R. 59 ; Tidy v. Battman, 
[1934] 1 K. B. 319; Flower v. Ebbw Vale 
Steel, Iron & Coal Co., [1934] 2 K. B. 132. 

751. Add. Annotations : — Apld. HargroVe v . Burn 
(1929), 46 T. L. R. 59. ; Swadling v. Cooper 
(1930), 48 T. L. R. 597. Consd. M'Lean v. 
Bell (1932), 48 T. L. R. 467. Distd. The 
Eurymedon, [1938] P. 41. Refd. The Vectis, 
11929] P. 204; The Chatwood, [1930] P. 
272 ; Flower v. Ebbw Vale Steel, Iron At 
Coal Co., [1034 1 2 K. B. 132; Caswell v. 
Powell Duffryn Associated Collieries, Ltd., 
[1930| 3 All E. R. 722. 

765a. .] — The fact that a man was killed while 

endeavouring to cross in front of an electric 
tram car at the intersection of two streets 
in a town, at a place where the rules of the 
tramway co. laid down that “ the speed must 
be reduced & the car kept carefully under 
control,” is not evidence of recklessness on 
his part amounting to contributory neglience 
sufficient to free the co. from liability for the 
accident, the jury having found that the 
driver of the tramcar was in fault. — Toronto 
Ry. Co. v. Kino, [1908] A. 0. 260 ; 77 L. J. 
P. 272. 

Annotation : — Refd. Flower v, Ebbw Vale Steel, Iron & Coal 

• Co., [1034] 2 K. B. 132. 

770a. .] — Hargrove v. Burn (1929), 48 

T. L. R. 59. 

770b. .] — In a running-down case, if it is 

established that although pltf. was negligent 
deft, could have avoided the collision by the 
exercise of reasonable care, then it is deft.’s 
failure to take that reasonable care to which 
the resulting damage is due, & pltf. is entitled 


so closely in time, & are bo closely 
interconnected as to justify the view 
that the resulting damage was due 
to the negligence of both parties. — 
South African Railways v. Stkg- 
MANN, [1932] App. D. 318.— S. AF. 

n. Defence available in civil pro- 
ceedings only .] — Defence of contributory 
negligence is not available in criminal 
prosecutions involving criminal negii- 
genoe. — R. v. Sutherland (1933), 7 
M. P. R. 172.— CAN. 
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744 xxxii. .] — Davidge v. John- 
son & McDonald, Ltd. (1926), 59 
N. S. R. 76.-— CAN. 


744 xxxiii. .] — Ballantine t. 

International Ry. Co., [1927 ] 4 
D. L. R. 951 ; 61 O. L. R. 273.— CAN. 

744 xxxiv. .] — Where in an 

action for damages arising out of 
the collision of two motor cars at the 
crossing of two roads it was proved 
that deft, had been negligent in not 
keeping a proper look out, but it wae 
also proved that the driver of pltf.’s 
car bad seen dofL's car at a consider- 
able distance from the crossing, but 
had ignored it, considering as he was 
on the main road & had the right of 
way he could continue his course : — 
Bern : the driver of pltf.’s car had not 
acted reasonably In ignoring the 
approaching car on the assumption 
that deft, would respect his right of 
way, A he had been guilty of contribu- 
tory negligence which disentitled pltf. 
from succeeding. — Robinson Bros. v. 
Hhndbrson, [1928 ] App. D.138.— S. AF. 


744 xxxv. .1 — Trevor-Smith v. 

Walters (1928), 49 N. L. R. 351.— S.AF. 

744 xxx vi. .1 — The fact that the 

gates at a railway crossing have been 
left open does not excuse a person 
approaching the track from taking 

reasonable precautions before crossing 
it in order to discover whether a train 
is coming. — Miohalinrki v. Canadian 
Pacific Railway Co., [1928] 3 

W. W. R. 238.— CAN. 

744 xxxvii. .] — Jotinson v. 

Hilborn, [1932] 1 D. L. R. 683.— CAN. 

744 xxxviii. .1 — Macdonald t>. 

Thomas (1933), 41 Man.L.R. 657.-CAN. 

744 xxxix. .] — Koeppel v. 

Colonial Coach Links, Ltd., [1933] 
3 D. L. R. 469 ; 8. C. R. 529.— CAN 

744 xl. .1 — Possession of the 

right of way does not absolve aDy 
motor-car driver from the duty of 
taking reasonable care. In an action 
arising from a collision of motor oars 
at an intersection : — Held : the fact 
that the female pltf. who was a pas- 
senger in the male pltf.’s car Sc sitting 
on the front seat had her back towards 
the door, & was reading a newspaper & 
continued to read it, without warning 
the driver of danger although she had 
seen the deft.’s car when it was some 
distance from the intersection, did not, 
under the circumstances, constitute 
contributory negligence. — Foster v. 
Redgrave, [1935] 1 W. W. R. 33.— 
GAN. 

744 xll. .] — Deft, driver vtas 

found to have been negligent in so 
turning on to the left side of the road 
without attempting to see that the 
road was clear but it was contended 

36 


that, nevertheless, pltf., the driver 
of the oncoming car, had time to, & 
could hAve avoided a collision by 
merely swinging his car out a few feet : 
— Held : while it scomod that some 
drivers more skilled than pltf. & more 
accustomed to quick & instinctive 
judgment in an emergency could have 
so avoided the collision, yet to hold 
pltf. guilty of contributory negligence 
because he did not do so would bo to 
demand tho taking of an extraordinary 
precaution in the agony of a situation 
entirely attributable at that stage to 
the negligence of the deft, driver ; & 
that is untenable. — davipnkr v . 
Schuster, Rtkhenbkrg v . Schuster 
(NO. 2), [1936] 1 W. W. R. 120.— CAN. 

744 xlii. .]~A pedestrian who 

steps suddenly from between standing 
cars & is knocked down is guilty of 
contributory negligence barring re- 
covery. — A rmstrong v. Houston, 
[1936] 2 D. L. R. 65 ; 5 F. L. J. (Can.) 
293.— CAN. 

744 xliil. . J-- In a motor car 

collision case wherein the trial judge 
found that deft, was negligent Tn 
suddenly cutting-in in front of pltf.’s 
car & that ft was this negligence which 
caused the accident, it was contended 
that nevertheless pltf. had been 
ultimately negligent since he could 
have prevented the accident by putting 
on his brakes : — Held : the con- 
tention could not be sustained. The 
applying of pltf.’e brakes was not a 
step which a reasonably careful mar* 
would be expected to take In the cir 
oumstances. — Putnam v. Macneill, 
[1938] 1 W. W. R. 780.— CAN. 
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to recover. — McLean v . Bell (1932), 147 
L. T. 262 ; 48 T. L. R. 467 ; 76 Sol. Jo. 414, 
H. L. 

Annotations: — Coned. The Eurymedon, [1938] P. 41. Refd. 
Chisholm v. London Passenger Transport Board, [1939] 
1 K. B. 426. 

780. Add . Annotations : — Refd. Tidy v. Battman, 
[1934] 1 K. B. 319 ; Lewis v. Denyd, [1939] 
1 K. B. 540. 


781. Add. Annotations: — Distd. Compania Mexi- 
cana De Petroleo El Aguila v. Essex Trans- 
port & Trading Co. (1929), 141 L. T. 106. 
Apld. Service v . SundeU (1929), 45 T. L. R. 
569. Consd. Cooper v. Swadling (1929), 46 
T. L. R. 73 ; Hargrove v . Burn (1929), 46 
T. L. R. 59 ; Service v. Sundell (1929), 99 
L. J. K. B. 55 ; M'Lean v. Bell (1932), 48 
T. L. R. 467 ; Vaile Bros. v. Hobson, Ltd. 
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771 xxxix. Subsequent proceedings , 
[1923] 4 D. L. R. 727 ; [19231 S. C. R. 
730 ; [1923] 3 W. W. R. 938. 

771 lv. .] — Healing (A. G.) Sc 

Co. Proprietary, Ltd. v. Harris 
(1927), 39 O. L. R. 560 ; [1927] Argus 
L. R. 386.— AUS. 


771 lvi. .] — Penrose v. Barr 

(B. C.), [1927] 4 D. L. R. 407 ; [1927] 
3 W. W. R. 104.— CAN. 


771 Ivii. .1 — Hamilton v. Pal- 

ltser Hotel Auto & Taxi Co., Ltd., 
[1928] 4 D. L. R. 962; [1928] 3 

W. W. II. 497.— CAN. 

771 lviii. .] — Nelson v. Dennis 

(Man.), 11929] 4 D. L. R. 282 ; 2 

W. W. R. 513 ; revsd.. T1930] 1 

W. W. R. 656 ; 3 D. L. R. 215 ; 38 
Man. L. R. 653.— CAN. 


771 lix. .] — Jeremy & Jeremy 

v. Fontaine, [1931] 1 W. W. R. 671 ; 
affd., P1931 1 3 W. W. R. 203 : 4 D. L. R. 
656 ; 26 Alta. L. R. 499.— CAN. 

771 lx. .] — Where. In an action 

for negligence the jury finds on suffi- 
cient evidenco that, notwithstanding 
the negligence which it found pltf. 
guilty of, deft, could by the exercise of 
reasonable care have avoided the 
aooidont pltf. is entitled to recovor : & 
the Contributory Negligence Act, 1925, 
has no application. — key v. British 
Columbia Electric Ry. Co., [1931] 
1 D. L. R. 632 : [1930] 3 W. W. R. 
569 ; affd-. [1931] 3 D. L. R. 587 - 
CAN. 


771 lxl. .] — Langbbt v. Duff 

Flint & Co.. [1930] 2 D. L. R. 142.— 

CAN. 

771 lxil. .] — British Columbia 

Electric Ry. Co. «. Key. [1931 1 3 D. L. 
R. 687 ; [1932] 8. C. R. 106— CAN. 

771 lxilt. .] — Chisholm v. Aird 

(1930). 43 B. C. R. 354.— CAN. 

771 lxl v. .] — Pltf., a boy twelve 

years old, alighted from a hayrack, on 
whloh he had been riding while it was 
being driven westward in the outskirts 
of a city, & went around the back of 
the rack with the intention of crossing 
the road. As he emerged from behind 
the rack he ran into the side of deft.’s 
motor oar, driven by his son, which 
was travelling eastwards at thirty 
miles per hour. The Judge, who found 
the driver of the oar negligent In not 
sounding his horn before coming to the 
hayrack & in driving at an excessive 
speed under the oiroumstanoos, gave 
judgment for pltfs. On appeal ; — 
Held : the appeal should be dismissed 
but the damages should be reduoed. — 
Veniot v. Black, [1933] 2 W. W. R. 
198 ; 3 D. L. R. 517 ; 41 Man. L. R. 217 ; 
revsd., [1934] 1 D. L. R. 803.— CAN. 


771 lxv. .J — In an action result- 

ing from a collision at dusk at a well- 
lighted intersection between a bicycle 
ridden by the infant pltf. Sc doft.’s 
motor car : — Held : although the in- 
fant pltf. was negligent in not having 
a headlight on his bicycle, yet the 
direct oauBe of the accident was the 
negligence of deft. In falling to keep a 
proper lookout & in making a turn to 
the left too soon & too short 8c on 
the wrong side of the intersection, — 
Davis t\ Hall Sc David Hall Sign Co., 
Ltd., [19361 1 W. W. R. 419.— CAN. 

771 lxvi. .] — Where in a col- 
lision between a motor cycle & a 
motor oar a pillion rider sustained 
injury, it was not shown that the 
negligence of the motor cyclist was 


alone the effective cause of the injury, 
& it was shown that the negligence 
of deft, motor driver was a contribu- 
tory factor in the effective cause, deft, 
is liable. — D eed v. Liddle, [1935] 
S. A. S. R. 188.— AUS. 

771 lxvii. .]— Pltf.’s son was 

killed as a result of a collision between 
his bicycle, which ho had been riding 
on the loft side of the road, & a motor 
car which approached him from the 
rear. The jury, in answer to questions, 
found that the driver of tne motor 
car was negligent & that deceased was 
contributorily negligent. In opposing 
the motion for the dismissal of the 
action, pltf.’s counsel contended that, 
in view of the jury’s findings, it should 
be asked whether, notwithstanding 
deceased’s negligence, deft, driver 
could have avoided the accident. 
Bigelow, J., refused to put the 
question, the gi-ound for the refusal 
being that pltf. had not raised the 
question in her pleadings & that, in any 
event, it did not arise on the evidence. 
The action was dismissed, & pltf. 
appealed : — Held : the appeal must be 
dismissed with costs. — Wageler v. 
Craig & Charmbury, [1937] 3 

W. W. R. 513 ; 7 F. L. J. (Can.) 228.— 
CAN. 

771 lxviii. .] — Rbopel v. Ross. 

[1937] 3 W. W. R. R. 471 ; 4 D. L. R. 
57 1 ; revsd. sub nom. Ross v. Reopel, 
[1938] S. C. R. 171.— CAN. 
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782 xvi. .]— Hoare v. Invkr- 

ARITY (1 926), 28 W. A. L. R. 1 25.— AUS. 

782 xvi! .] — ERrrKSON v. Camp- 

bell’s, Ltd. (1928), 39 B. C. R. 472.— 

CAN. 

782 xviii. .] — When two cars 

collide in the middle of the road in 
daylight with a clear view both drivers 
aye equally liable. — Funk v. Pinker* 
ton, [1938] 3 D. L. R. 781 ; 52 B. C. R. 
528.— CAN. 

782 xix. .] — Actions resulting 

from the collision of an automobile 
(N.’s) on a main highway with one 
(P.'s) which had just entered it from a 
side street. It was found that all the 
parties were familiar with the inter- 
section : — Held : P. was negligent in 
not keeping a proper lookout & in the 
fact that he & C. & another man were 
all riding on the front seat of a 1924 
touring oar made into a truck. Pltf. 
O., who was a passenger in P.’s car, 
saw the other car as P.'s entered upon 
the highway, Sc admitted that he 
thought there was going to be a crash. 
It was found that if he had warned P. 
then there would have been time for the 
truck to have Btopped : — Held : under 
the circumstances, ft was C.’s duty to 
warn P., Sc, as he did not do so, he was 
negligent in that respect, as well as in 
riding on the crowded seat. N. was 
held not to have been negligent. — 
OONNAUGHTY V. NEUFELD, [1939] 1 
W. W. R. 723.— CAN. 


h i. .1 — Vancouver Island 

Coach Lines, ltd. v. E. LeBus & 
Co., Ltd.. [1931] 2 W. W. R. 337 : 3 
D. L. R. 811 ; 44 B. C. R. 102.— CAN. 

h U. Contributory Negligence Act, 1925 
— Application o/.J— In applying above 
Act, tho questions which the trial Judge 
should ask himself are : “ By whose 

fault was the accident caused? By 
one of* the parties only, or by both 
parties, Sc, If so, in what proportions t ” — 
Harper v. McLean, [1928] 2 D. L. R 




220 : [1928] 1 W. W. R. 444 ; 39 

B. C. R. 426.— CAN. 

h 111. .1 — Tedlook v . 

MoKblvie (B. C.). [1929] 4 D. L. R. 
691.— CAN. 


h lv. Costs.) — Harper r. 

McLean, [1928] 2 D.L.R. 986; [1928] 1 
W. W. R. 912 ; 39 B. C. R. 480.— CAN. 


h v. ] — In applying 

sect. 4 of Contributory Negligence Act, 
1925, costs must be apportioned in 
accordance with the decision in Katz 
v. Consolidated Motors, Ltd. & Thomson, 
[1930] 1 W. W. R. 305 ; 42 B. O. R. 
214, “ unless the judge otherwise 
directs ” for good cause arising in the 
action. In otherwise directing the 
trial judge must exercise a judicial 
discretion ; he cannot decline to follow 
the general rule merely because he 
thinks its application will produce an 
unsatisfactory or “ anomalous ” result. 
— Wegener v. Matoff Sc Fur Sales, 
Ltd., [1934] 3 W. W. R. 429 ; 4 

D. L. R. 783 ; 49 B. C. R. 125 —CAN. 


h vi. .] — In an action 

wherein damages were apportioned 
under Contributory Negligence Aot, 
1925, as between the adult pltf. & 
deft., & damages were awarded the 
infant pltf., a gratuitous passenger in 
the adult pltf.’s car, as against deft. : — 
Held : the latter was entitled to have 
the damages payable to the infant pltr. 
Included as part of the loss sustained 
by deft. & to claim payment from the 
adult pltf. of his proportion thereof 
according to his degroe of blame for 
the accident. — Price v. Fraser 
Valley Milk Producers Assocn., 
fl931] 3 W. W. R. 48 ; varied, [1932] 
2 W. W. R. 65 ; 3 D. L. R. 55 ; 45 
B. C. R. 285.— CAN. 


h vii. .] — Patterson r. 

Hale & Pugh, 1932J 3 W. W. R. 280. 
— CAN. 


sm. Contributory Negligence Act, 1926 
{N.S.).Y— Where damage is caused 
through the negligence of both driver 
Sc pedestrian judgment should be 
against the driver subject to the pro- 
visions of Contributory Negligence 
Act, 1926 (N.S.). — Hanrahan v. Mo- 
Sween, [1935] 2 D. L. R. 670 ; 8 

M. P. R. 431.— CAN. 


sp. Contributory Negligence Act, R. S. 
B. C., 1936 — Application of.) — White- 
head v. North Vancouver (No. 2), 
[1939] 1 W. W. R. 369.— CAN. 

sr. Contributory Negligence Act , 
1937 — A ppUcation of. ] — Tho infant 
pltf., a passenger on a public motor 
bus, was injured in a collision between 
the bus 8c another car. It was found 
that both drivers were guilty of negli- 
gence which contributed to the 
accident & that it was not possible to 
establish the different degrees of 
fault : — Held : the owners of the bus 
8c the car were jointly Sc severally liable 
to pltfs. ; under sect. 2 (a) of Con- 
tributory Negligence Act, 1937, their 
liability should be apportioned equally. 
Sc although pltfs., viz., the infant 
pltf. Sc her father, had sued jointly, the 
special damages should be apportioned 
to the father Sc the general damages to 
the Infant pltf. — Clouston v. Sun- 
burst Motor Coaches, Ltd., [1938] 
1 W. W. R. 193 ; 1 D. L. R. 795 ; 8 
F. L. J. (Can.) 276.— CAN. 

■t. ” Fault .*') — The doctrines 

of contributory negligence have been 
discarded in the Contributory Negli- 
gence Act, 1937, Sc the question of 
r< fault ” is left to the jury, or to the 
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(1933), 149 L. T. 283 ; Flower v. Ebbw Vale 
Steel, Iron & Coal Co., [1934] 2 K. B. 132; 
The Eurymedon, [1938] P. 41. 

781a. j— H argrove v . Burn (1929), 40 

T. L. R. 69. 

782. Add. Annotations : — Consd. The Vectis, [1929] 
P. ^204. Retd. The Eurymedon, [1938] 

788. Add. Annotations : — Refd. The Vectis, [1929] 
P. 204 ; Oliver v. Birmingham & Midland 
Motor Omnibus Co. (1932), 48 T. L. R. 640. 

784. Add. Annotation : — Refd. Cooper v. Swadlincr 
(1929), 48 T. L. R. 73. 

784a. .] — Hargrove v . Burn (1929), 46 

T. L. R. 69. 

789. Add. Annotation : — Consd. Knott v. London 
County Council, [1934] 1 K. B. 126. 


790a. Stevedores loading dangerous cargo — Stipula- 
tion for sole control of loading.] — Compania 
Mexicana de Petroleo El Aguila v . 
Essex Transport & Trading Co., Ltd., No. 
636a, ante. 

791. Add. Annotations: — Refd. Canadian Paciflo 
Ry. v. Kelvin Shipping Co. (1927). 138 L. T. 
389 ; The Eurymedon, [1938] P. 41. 

792. Add. Annotation : — Refd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 169. 

793. Add. Annotations: — Consd. Haynes v. Har- 
wood & Son, [1936] 1 K. B. 146. Refd. Banco 
de Portugal v. Watorlow & Sons, Ltd. (1931), 
100 L. J. K. B. 466. 

798. Add. Citation : — 17 Asp. M. L. O. 117. 

Add. Annotation: — Refd. Canadian Pacific 
Ry. v. Kelvin Shipping Co. (1927), 138 L. T. 
369. 


judge acting alone, as a question of 
faot. The view that the Act applies 
only when " contributory negligence ’’ 
has been found is not correct. The 
word “ fault ” in the Act is to be inter- 
preted as meaning what it means in 
ordinary language. Therefore the Act 
increases the cases where both parties 
are responsible for damages. It re- 
quires a finding as to where the fault 
lies & the fixing of the damages accord- 
ing to the degree of fault. Tho doctrine 
of the “ last clear chance ” does not 
apply. — B odard v. Hornberger, 
[1938] 3 W. W. R. 401 ; 4 D. L. R. 
796.— CAN. 

so. Where negligence continuous.]— 
Commissioner of Railways v. 
Skinner (1927), 30 W. A. L. R. 45. — 
AUS. 

sq. Negligence Act , 1930 ( Ont .) — 

Application of.] — Steele v. Ferguson, 
[1931] 3 D. L. R. 810 ; O. R. 427.— CAN. 

■t. .1 — Lecomte v. Bell 

Telephone Co., Ltd., 8: Ottawa, 
[1932] 3 D. L. R. 220.— CAN. 

sv. Injury to wife — Con - 

tributory negligence of husband .] — 
M., driving his motor car northwards, 
& Y., driving his southwards, oollided, 
after dusk, about 50 feet north of the 
north end of a curve, on a paved high- 
way, in Ontario. Y.’s wife was riding 
with him. Y. & his wife sued M., & 
M. counterclaimed against Y., for 
damages. It was alleged against each 
driver that he was on the wrong side 
of the road. The jury found that 
negligence of M. & Y., equally, caused 
the collision, the negligence consisting, 
on M.’s part, “ by being too far over 
on his wrong side, swerved to east (his 
right) side of road but was too late to 
avoid the accident,*’ & on Y.’s part, 
“ on seeing M.’s car coming towards 
him, swerved to tho east (his wrong) 
Bide of the road in the direction of 
oncoming oar ” : — Held : the ct. could 
not award to M. indemnity against Y. 
in respect of the damages awarded to 
Y.’s wife ; sect. 3 of Negligence Act 
provided for contribution & indemnity 
only in the case of joint & several 
liability, &, under the law, Y. could 
not be sued by his wife for damages 
caused by the accident, & therefore 
was not & could not be found liable 
jointly & severally with M. to her. — 
Macklin v. Young, [1933] S. C. R. 
603.— CAN. 

PART XI. SECT. 8. 

786 vii. .] — In cm action of 

damages a gains t a oorpn., as the 
statutory authority charged with the 
dnty of providing light in common 
stairs within the city during the horns 
of darkness, defenders moved that the 
action shonidbe dismissed as irrelevant, 
in respect that upon her own aver- 
ments pursuer was guilty of contribu- 
tory negligence in going down a stair 
which she knew to be in darkness 


without first obtaining a light : — Held : 
pursuer’s averments did not disclose 
contributory negligence on her part 
suoh as to warrant dismissal of the 
action. — J ackson v. Glasgow Corpn., 
[1928] S. C. 37.— SCOT. 

785 vlii. .] — Knowledge alone of 

the dangerous condition of promises 
Is not a bar to a claim by an Invitee 
against an invitor in respect of an 
injury resulting therefrom. Such 
knowledge is relevant to the question 
of the extent of the duty of oare owed 
by the invitor ; & it is relevant also 
where there is a defence of volenti non 
fit injuria or of contributory negli- 
gence. — H oy r. Auckland Harbour 
Board, U928] N. Z. L. R. 716.— N.Z. 

785 ix. Excessive speed of car— 

Failure *f passenger to remonstrate .] — 
Pltf. we.; well aware from experience 
that deceased was a fast driver, but 
be also knew that he had always 
driven him oarefully & he had no 
reason to anticipate that fast driving 
on this oooasion would result in an 
accident : — Held : therefore, no con- 
tributory negligence. — S mythe v. 
Campbell, [1930] 4 D. L. R 376 ; 

, 65 O. L. R. 597.— CAN. 

788 I. Entering vehicle when 

driver perceptibly drunk.] — In an action 
against the driver of a motor car to 
recover damages for injuries sustained 
in a collision caused by the driver’s 
negligence, pltf. is not entitled to 
succeed where suoh negligence was due 
to the Intoxicated condition of deft., of 
which condition pltf. was aware at the 
time that he accepted the invitation to 
travel in the car. — F in nie v. Carroll 
(1927), 27 S. R. N. S. W. 495 ; 44 
N. 8. W. W. N. 182.— AUS. 


789 i. Effect of warning of danger .) — 
The fact that a pltf. suing ror damages 
for negligence received a casual warn- 
ing from a friend against the danger 
does not afford much support to a plea 
of contributory negligence ; nor is 
forgetfulness per se contributory negli- 
gence, the question still remains 
whether It amounted under all the 
circumstanoee to a failure to exorcise 
ordinary care.— H ill r. City of 
Paskatoon, {19201 2 D.L, R. 627 : 1 
W. W. R. 562 ; 23 8. L. it. 219.— CAN. 


PART XI. SECT. 4. 

791 i. .1 — A man who, by 

another’s want of care, finds himself 
in a position of Imminent danger can- 
not be held guilty of negligence merely 
because in that emergency he does not 
act In the best way to avoid the 
danger. — Thornton v. Fisher, [1928] 
App. O. 398.— -S. AF. 

t I. .1 — Patterson v. Goodeb- 

HAM. [19281 1 D. L. R. 131.— CAN. 

t il. .1 — Carter r. Van Camp 

8c Anderson, Van Camp v. Carter & 
Anderson, f 1 930] 8. C. R. 156 
[1929] 4 D L. R. 625^1 


1 D. L. R. 429 ; 


varp., [1929 J 
63 O.L.R. 257.— CAN. 
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t iii. .] — Wilkins v. Dodds 

(Saak.), [1929] 4 D. I,. It. 119.— CAN. 

t iv. .1 — The negligence of the 

driver of deft, co.’s automobile, at the 
intersection of two streets, foroed pltf. 
who was driving his own automobile, 
in the face of imminent collision with 
deft, co.’s automobile, to ohooso 
between collision & the chance of 
avoiding It by turning his automobile 
up the intersecting street, which in 
attempting to do he ran into the 
curbing <Kr damaged bis automobile : — 
Held: the negligence of deft, co.'s 
driver in olloct caused the damage 
sustained by pltf. — H ardiman v. 
Yellow Cab, Ltd., [19291 1 D. L. R. 
947 ; 60 N. 8, K. 352 — CAN. 

t v. . 1— Deft., the driver of an 

automobile trying to overtake & pass 
another automobile on a ourvo at hu 
excessive rate oi speed, collided with 
tho automobile of pltf. approaching 
the curve from the opposite direction 
on his proper side of the road., The 
former contended that the latter might 
have passed between the overtaking 
& overtaken automobiles : — Held : 
there was no duly on the driver of the 
approaching automobile to do so.— 
McDonald v. Bkzanson, [19291 1 
D. L. U. 272 : 60 N. S. R. 332. — CAN. 

t vi, .1— Applt. II., driving a 

oor belonging to applt. co.. proceeding 
along tho road on hiB correct side, 
finding himself suddenly confronted 
by resp.’s approaching car, which had 
out a blind corner leading Into tho 
road, In order to avoid what appeared 
to be an imminent collision, swerved 
to the opposite side of the road, & 
there oollided with resp.'s car, which 
had simultaneously swerved on to its 
correct side: — Held : applt. 's action 
In swerving to his wrong sJde of tho 
road was reasonable & unattended by 
negligence. — H jndmarbi v. Guthrie, 
Shell Co. of New Zealand v. 
Guthrie, [1930] N. Z. L. It. 15. - N.Z. 

t vii. .]— When a motorist is 

confronted with a sudden emergency 
although not yet strictly speaking In 
the “agony of collision” stage, e.g. t 
when ho finds another ear approaching 
around a curve on the wrong side of the 
road, lie is legally entitled to a reason- 
able time, depending on the circum- 
stances, to exercise his judgment as 
to wbat stop* he should tako to avoid 
a collision.- -Wood v. Pagkt, [1938] 3 
W. W. It. 33 ; 4 D. L. R. 325 : 53 
B. C. R. 125 ; 8 F. L. J. (Can.) 211. — 
CAN. 

■z. Act on irnrnilse of personal peril.] 
— When deft.’s motor ear cut in sharply 
in front of pltf. *8 car the male pltf., 
who was driving, attempted to use the 
foot brake but, in his agitation, stepped 
on tho accelerator with the result tnat 
his car swerved over the sidewalk & 
collided with an electric light pole 
Held : notwithstanding what pltf. 

driver so did, deft, was solely liable. — 
Fujiwara r. Osawa, [1937] 1W.W.R. 



Cases 803—829, 


English and Empire 

808. Add. Annotations: — Retd. Hargrove v, Bum 
(1929), 48 T. L. B. 59; SwadEig v , Cooper 
(1930), 46 T. b, B. 597. 


804. Add, Annotation : — N.F. Oliver v, Binning- 


Digest Supplement. 

ham & Midland Motor Omnibus Co. (1082), 48 
T. L. B. 540. * 

807. Add, Annotations :+-As to (1) Consd. Oliver 
v, Bir mingh am & Midland Motor Omnibus 
Co. (1932), 48 T. h, R. 540. Generally , Held. 
The Vectie, [1929] P. 204. 


Part XII.- 

810. Add. Annotations : — Reid. Bose v. Ford, 
[1937] 3 All E, R. 359 ; Workington Harbour 
& Dock Board v. Trade Indemnity Co. (No. 2), 
[1937] 3 All E. R. 139. 

817. Add, Annotation : — Held. Hall v. Brooklands 
Auto-Racing Club (1932), 48 T. L. R. 546. 

818. Add. Annotation : — Consd. Owens v. Liverpool 
Corpn., [1939] 1 K. B. 394. 

819. Add. Annotation : — Consd. Owens v. Liverpool 
Corpn., [1939] 1 K. B. 394. 

* 


-Damages. 

822. Add. Annotation : — As to (1) Consd. Owens v. 
Liverpool Corpn., [1939] 1 K. B. 394. 

828. Add. Annotations : — Consd. Roach v . Yates, 
[1937] 3 All E. E. 442. Held. Heaps v. 
Perrite, Ltd., [1937] 2 All E. E. 00 ; Eose v. 
Ford, [1937] 3 All E. E. 859 ; Shepherd v. 
Hunter & Co., [1938] 2 All E. E. 587. 

829. Add. Annotation : — Refd. Culkin v, McFie & 
Sons, Ltd., [1939] 3 All E. R. 613. 


364 ; 2 D. L. It. 133 ; 61 B. O. R. 388 : 
affd., J1937] 3 W. W. R. 670 ; [1938] 
1 W. W. R. 377 ; affd., [1938)8. O. R. 
170; 3D, L, R. 369.— CAN. 

* PART XI. SECT. 6. 

803 iv. .1 — The eon- 

tributoiy negligence of the driver of 
a vehicle who Is not the servant or 
agent of a passenger therein Is no 
defence to an action by the latter for 
damages for personal injuries caused 
by the negligence of another person. — 
McCulloch v. Star Construction 
Go., [1928] 1 D. L. R. 970 ; [1928] 1 
W.W. R. 211 ; 22 Sask. L. R. 231.— CAN. 

80S v. .)— The 

mere fact of a passenger being a pas- 
senger does not so identify him with 
his driver as to make him responsible 
for the driver’s negligence. — Mara v. 
Hartley, [1931] 2 D. L. R. 734 ; O. R. 
69.— CAN. 

803 Vi. .]— 

In an automobile collision case in 
which pltf. was a passenger in one of 
the oars Sc deft, was the driver of the 
other oar : — Held : sinoe the negligence 
of the driver of the oar in whtoh pltf. 
was riding was not a defenoe open to 
deft, as against pltf., Sc since deft, 
had been guilty of negligence without 
which the accident would not have 
occurred, pltf. was entitled to recover. 
— Matthews v. McKinnon, [1934] 3 
W. W. R, 690 ; 1 D. L. R. 266.— CAN. 

$03 vii. .] — A boy was 

injured by a collision between a oar & 
a bicycle, on the handlebars of Which 
he was riding. The lamp on the bloyole 
was unlighted. Sinoe he did not know 
that the lamp was unlighted Sc there- 
fore had no knowledge of the danger, 
he was held not guilty of contributory 
negligence. — MaoKenney t>. Horne 
(1934), 7 M. P. R. 470.— CAN. 

803 vili. .] — Pltsf., while a member 

of a fondly party on a motor oar puting, 
was injured asibe result of her brothers 
negligence in- driving the oar, which 
was owned by her step-father. & sued 
her brother for damages. Pltf. did 
not drive a car at all & trusted solely 
to her brother to do the driving : — 
Held: it oould not be said that pltf. 
was In any way in control of the oar &, 
therefore, identified with her brother’s 
negligenoe. — Kerr t>. Stephen, [19301 
1 W. W. R. 896 : 2 D . U R. 978 ; 42 
B. O. R. 618.— CAN. 

808 ix. .1— Pltf. M. sued OS 

administrator of the estate of his eon 
who was a passenger, on a “Joy 
jaunt/* in pltf. H.*s oar & was f 


in the collision : — tield : although 
he was not identified with the negli- 
gence of his driver, yet, since he must 
nave known the condition of the car 
in which he was travelling, he was 
identified with it. Sc was an accomplice 
in the offence of operating the car 
without legal lighting ; the result being 
that both he & H. were In the same 
legal position with respect to deft. — 
MoMartin v. Elliott & Burns & 
Co., Ltd., Hadley Sc Hadley v. 
Elliott Sc Burns & Co., Ltd., [1932[ 
2 W. W. R. 664 ; on appeal, [1933] 1 
W. W. R. 86.— CAN. 

803 x. Pillion passenger .] — 

Where a motor cycle with a pillion 
passenger was being driven along a 
public road without lights on a dark 
night, the passenger taking a share in 
the direction & control of the motor 
cycle, & both driver Sc passenger being 
equally aware of the foolhardy & 
dangerous nature of their undertaking, 
they were engaged in a common pur- 
pose or joint enterprise, i.e. r “ con- 
certed action towards a oommon end.’’ 
The negligenoe of the driver must, 
therefore, be attributed to the pas- 
senger. — Bourse v. Jessop (No. 2), 
[1934] N. Z. L. R. Supp. 81 ; G. L. R. 
495.— N.Z. 

803 xl. .] — In sect. 71b of 

Vehicles & Highway Traffic Act, 1924, 
which provides that, except in the case 
of motor vehloles ordinarily used for 
carrying passengers for hire, “ a 
person r ’ who is a gratuitous passenger 
shall have no right of action against 
an owner or driver of a motor vehicle 
for Injuries sustained by reason of its 
" negligent operation,” the words 
" negligent operation ” include only 
such negligence as is due to forget- 
fulness, inadvertence or carelessness, 
but not suoh an operating of a vehiole 
as can be classed as reckless, wilful 
or illegal, or Is due to improper conduct 
or is oontmry to the various provisions 
of the Act. — Fraser t>. Fraser, [1936] 
2W.W.R. 225 ; 6 F. L. J. (Can.) 36 ; 
revsd . [19361 3 W. W. R. 616; [1937] 
1 D. L. R. 67 ; 6 F. L. J. (Can.) 243.— 
CAN. 

808 xli. .] — Deft., a market 

gardener, was driving a number of his 
employees in a motor trook to their 
work when the truck hit a telephone 
pole Sc two of the employees were in- 
jured : — Held : adid employees were 
not “guests 1 * of deft, within sect. 60 a 
of Highway Traffic Act, 1930. — 
Tyoholitz v. Crop, Kowpajk e. Crop, 
[1938] 2 W. W. R. 222, 272; affd. 
[1936] 2 W, W. R. 416 ; 44 Man. I*. R. 
146.— CAN. 


803 xiii. .] — Pltf s.’ car was 

owned by B. & was being driven by his 
son. B. & his wife & the two other 
pltfs. were passengers therein. Defts.* 
oar, driven by M., was owned by his 
wife, his co-deft. It was admitted 
that each car was being operated with 
the knowledge & consent of its owner. 
Three actions, tried together, were 
brought : one by B. & his wife, one by 
one of the passengers, & the third by 
the widow of the other passenger, who 
was killed : — Held : deft. M.’s wife 
was identified with his negligence & 
was equally liable with him ; but 
neither B.’s wife nor the other pas- 
sengers could be identified with the 
negligence of their driver, B.’s sou. 
B. as the ownor consenting to the 
driving of the car by his son was 
identified with the latter’s negligence 
Sc, therefore, the action by him & his 
wdfe was, so far as his claims were con- 
cerned, dismissed. — Barr v. Miller, 
Canada v. Miller, Sichewsky v. 
Miller, [1938] 2 W. W. R. 663.— CAN. 

o 1. .1 — If an injury is done by 

the wrongful act of one to the property 
of another, the wrongdoer is liable to 
the owner quite apart from the exist- 
ence of any contract of bailment. The 
Contributory NegUgenoe Act. R. 8. O., 
1927, does not affect the rights of a 
bailor who Is not guilty of any negU- 

f noe. — Fletcher v . Thomas, [19311 
D. L. R. 142 ; O. R. 195.— CAN. 


sw. Failure of lights of omnibus — 
Passengers continuing with knowledge .] 
— Horning v. Sycamore Sc Flexman 
(1935), 11 N. Z. L. J. 201.— N. Z. 

sz. Contributory negligenoe of truest — 
What amounts to.] — A guest in a oar 
is not guilty of contributory negUgenoe 
In faiUng to keep a look out, or to warn 
the driver, when approaching a railway 
orossing. — Booth t>. Grieve, [1936] 
1 D. L. R. 682 : O. R. Ill ; 5 F. L. J. 
(Can.) 228.— CAN. 

PART XU. SECT. 2, SUB-SECT. 1. 

814 xvii. .1 — Where an invitee 

Is injured by explosion of a cylinder of 
gas, the owner of the gas is liable for 
all the consequences, including fire 
on the premises. — B rown r. Canadian 
National Rys., [19381 1 D. L. R. 802. 
— CAN, 


PART XU. SECT. 2. SUB-SECT 1 
. 818 i. Fear of personal injury — 
Impending oolOsion.'f— Walker «, Pit- 
lochry Motor Oo., [1986 j 8. C. 586.— 
SCOT. 
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VoL XXXVI.— Negligence, Cases 835a— 888b. 


886a* Shortened expectation of life.]— -A pltf . 

met with an accident through the negligence 
of deft. & sustained serious personal injuries 
whereby the expectation of his life was 
materially shortened. Pltf. brought an action 
to recover damages for the injuries he had 
sustained : — Held : in assessing the damages 
the judge was entitled to take into considera- 
tion as one of the elements of damage the 
fact that pltf.’s normal expectation of life 


had been materially shortened. — F lint v. 
Lovell, [1935] 1 K. B. 354 ; 104 L. J. K. B. 
199 ; 152 L. T. 231 ; 51 T. L. B. 127 ; 78 
Sol. Jo. 800, 0. A. 

Annotations: — Consd. Slater v. Spreag, [1936] 1 K. B. 83. 
Apld. Hoach v. Yates. [1937] 3 ill K. R. 442. Apprvd. Rose 
r. Ford, [1937] 3 All E. R. 359. Consd. Shepherd v. 
Hunter & Co., n938f2 All E. R. 587 ; Chant v. Read, 
[1939] 2 K. B. 346. Retd. The Aizkarai Mondi, [1938] 3 
All E. R. 483 ; Foay v. Barnwell, [1938] 1 All K. R. 31. 

835b. ,] — In a collision between a pedal 


PART XII. SECT. 8, SUB-SECT. 1 

„ » i« — - Destruction of orchard by 
fire .] — Pltf .a apple orchard consisting 
of trees of a kind which did not bear 
fruit until thirteen years after planting 
Sc which had been planted for sixteen 
years, was destroyed by tire caused 
through the negligence of deft.’e 
servants i—Held : pltf. was entitled to 
damages In a sum which would place 
her in as good a position financially as 
she would have been if no fire had 
occurred. Sc where the evidence 
showed that pltf. could derive from 
trees whloh would take only six years 
to bear fruit an income not less than 
that obtained from the destroyed 
trees, she was entitled to judgment for 
a sum representing the actual cost to 
her of restoration of the orchard with 
such more quickly bearing trees, 
including the cost of re-planting, 
fertilising, cultivating, pruning, etc., 
to which must be added a sum 
representing the loss of income pltf. 
would suffer pending such restoration, 
that is to say, for a period of six years. 
— Oates v. Union Government, 
[1932] N. L. R. 198.— S. AF. 

a it. Sum sufficient to give annuity 
equal to annual earnings — Whether 
awarded on wrong principle .] — 
Bloudoff v. Canadian National 
Railway (Sask.), [1928] 4 D. L. XL 
29 ; ri928J 2 W. W. R. 519.— CAN. 

832 i. Not cost of r e -instate - 

rnent.] — Rousseau v. Lynch & 
Fournier, [1931] 4 D. L. R. 595 ; 3 
M. P. R. 355. — CAN.* 

835 Iv. .] — In an action for 

damages for personal injuries a claim 
for loss of wages or earnings to the 
date of the commencement of the 
action or of the trial is not recoverable 
as special damages ; such a loss is one 
to be taken into consideration by the 
jury in assessing general damages. — 
Traohk v. Canadian Northern Ry. 
Co., [1929] 2D.L.R, 321 ; 1W.W.R 
100 ; 35 C. R. C. 258 ; 23 8. L. R. 576. 
—CAN. 

836 v. ,] — In an action for 

damages for personal injuries a claim 
for wageB lost by reason of the injury 
is an element of damage to be con- 
sidered in assessing general damages: 
It cannot be recovered as special 
damages because, by reason of the 
uncertainties connected with employ- 
ment & with human life, it is incapable 
of exact assessment. — Taylor v. 
Addems Sc Addemb, [1932] 1 W. W. R. 
505.— CAN. 

835 vi. .1 — In an action for 

damages for personal injuries caused by 
negligenoe the fact that the pltf. is 
entitled under his contract with his 
employer to a cumulated credit for 
sick leave tor a period exceeding that 
during which he was absent from work 
as the result of his injuries, &, there- 
fore, has not actually lost any salary 
because of such absence, is not aground 
for depriving him of damages for loss 
of time. Tune lost from work as a 
result of injuries caused by negligence 
Is an element to be considered in 
assessing general damages; it cannot 
be reoovered as special damages. — 
Tube v . Lief 8c Gordon, [1932] 8 
W. W. R. 945.— CAN. 

e L .] — An Impairment of 

a young woman's prospects of marriage 
because of injuries or disfigurement 
may be taken into consideration in 


assessing damages for personal in- 
juries. — T aylor v. Addems Sc Ad- 
dems, [1932] 1 W. W. R. 505.— CAN. 

o ii. .] — In an action for 

damages for negligent driving by 
whioh pltf. was orippled :—TIeld : the 
possibility that pltf. might be incon- 
venienced in motherhood, & also that 
her condition might lessen her chances 
of marrying at all were proper matters 
to consider in assessing damages — 
Weldon v. Steevrs (1934), 8 M. P. R. 
53.— CAN. 

d i. Unreasonable refusal to 

submit to operation .] — Where the con- 
tinuance or increase of an injured 
person’s Incapacity Is due to his un- 
reasonableness in refusing to allow 
himself to be operated on, the quantum 
of damages allowable to him must be 
limited to what would be reasonable 
compensation if he had acted as a 
reasonable man. — Masny v. Carter- 
Hallb-Aldinoer Co., Ltd. (Sask.), 
[1929] 3 W. W. R, 741.— CAN. 

d ii. Inability to follow trade .] — 

A dairy -farmer, who had suffered injury 
through accident, prayed & was 
awarded special damages for, inter alia, 
loss of goodwill of milk customers & 
loss of crop* through inability to sow 
because o! the injuries he had received, 
& he also prayed & was awarded 
general damages on account of being 
unable to follow his occupation as a 
dairy-farmer & for permanent dis- 
ability as the result of the accident. 
The special damages relating to the 
Items mentioned were disallowed, the 
Jury having been directed to take into 
consideration when assessing general 
damages the incapacity of suppliant to 
carry on his business, as those items 
could not be separated from the busi- 
ness Sc treated as distinct & separate 
matters of special damage. — Duffy 
v. R., [1935] N. Z. L. R. 745.— N.Z. 

d ill. Possibility of further in- 

jury .] — In an action for damages for 
a broken leg, the abnormal delay of the 
healing processes, & the possibility of a 
further easy break within six months 
of the Jury’s verdict, with its attendant 
economic loss & physical pain, make 
It not unreasonable for the Jury to 
award damages which In a normal case 
might seem to be excessive. — K asslek 
r. Byrne, [1935] N. Z. L. R. s. 121. — 
N.Z. 

*r. Loss of limb.] — Damages to be 
allowed to pltf., who has sustained the 
loss of part of his leg through the 
negligence of deft,, discussed. — C lark 
v. WnaoN, [1926] S. A. S. R. 342.— 
AUS. 

it. Action by husband for injury to 
wife — Effect of contributory negligence 
of wife. ] — Damages having been 
assessed by the Jury to both husband & 
wife : — Held : the finding of negligenoe 
on the part of the wife cut down the 
award of damages to the husband. — 
Dorjty v. Ottawa Roman Catholic 
Separate Schools Trustees, [1930] 
3 D. L. R. 633 ; 65 O. L. R. 360.— 
CAN. 

•v. - — No loss of consortium .] — 
Where a husband sued a surgeon In 
reepeot of an operation performed by 
him on pltf. *s wife, on the grounds 
that the surgeon should not have 
operated at all : — Held : the action 
failed, as there was no evidence that 
pltf. lost more of the consortium than 


if there had been no operation. — 
Davy v . Morrison, [1931] 4 D. L. R. 
619 ; [1932] O. R. 1.— CAN. 

sx. .] — Oorbtll «. Vancouver 

Recreation Parks, Ltd., [1933] 1 
W. W. R. 413 ; 46 B. O. R. 532.— CAN. 

sz. Action by father for injury to 
child — Effect of contributory negligence 
of child .) — Where In an action for 
injuries to an infant through negligence, 
the infant’s father suing both as next 
friend &l in his personal capacity, it 
was found that the infant & aeft. were 
equally to blame : — Hold : tho father 
was entitled to recover only one-half 
of the special damages incurred by him. 
—Bowes v. Hawke, [1938] 1 W. V. R. 
191 ; 1 D. L. H. 791 ; 7 F. L. J. (Can.) 
211.- CAN. 

•f. Damage to car.}— In an aotlon 
for injuries to a motor oar where the 
cost of putting the oar back into the 
same condition It was in before the 
injury would have cost more than the 
sum for which the car as repaired could 
be sold fur Held : the proper 
measure of damages was the fair value 
of the car just before it was in- 
jured, i.e. tho price for whioh a similar 
car in like condition could have been 
Dough t, less what the injured oar was 
worth as scrap. -Dk wees v. Morrow, 
~ K 2 28 ' ~ 


, 2 D. L. R. 

CAN. 


[1932] 2 W. 

800 ; 45 B. C. R. 154.- 

ah. Duty of jury.] — It Is the duty of 
the jury in an action for negligenoe to 

S ass upon general damages as well as 
tie special damagos claimed, & then 
failure to do so will be ground tor 
ordering a now trial. — Jamieson v. 
British Columbia Amusements Co. 
(1930), 43 B. C. R. 317.— CAN. 

ak. Money stolen from pocket while 
unconscious .] — Patten v. Silbehs- 
ohein. ri93f»] 3 W. W. R. 169 ; 51 
B. O. R. 133 —CAN. 

am. Damage to car.] — It is not tho 
law that tho amount of damages re- 
coverable in the caso of a damaged 
motor car is always tho costs of repair- 
ing it plus depreciation. — Stewart v. 
Smith. [1936] 3 W. W. R. L— CAN. 

ap. Duty of plaintiff to minimise 
damages — Whether bound to undergo 
operation.] — On the question whether 
pltf. should submit to an oporation to 
minimise the damages Uowing from 
personal injuries due to deft.’s ncgll- 

5 once : — Held : the onus was on the 
efenoe to prove that pltf. could 
minimise such damages, Sc that it was 
reasonable for him to undergo one or 
other of the operations suggested. — 
Butler v. Durban Coupe. (1936), 
N. L. It. 139.— S. AF. 

sr« Injury to three year old child].— 
In assessing the damages recoverable 
by the parents of a child for injuries 
caused by negligence : — Held : since 
the parents’ ordinary duties were 
increased for some months following the 
accident, the mother being unable to 

f ive her usual attention to her house- 
old duties A the father being obliged 
to relieve her at times at the hospital 
Sc at home Sc to hire a maid, he was 
entitled, in addition to the hospital 8c 
medical expenses, to recover for the 
wages of the maid Sc for the nursing 
services Sc special attendances of his 
wife & himself In caring for the child.— 
Thomas e. Winnipeg City, [19S7J 3 
W. W. R. 141 ; affd. t [1987] 3 W. W. R. 
393 ; 45 Man. L. E. 422,— CAN. 
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bicycle ridden by pltf., a bricklayer thirty, 
three years of age, & a car driven by deft., 
occasioned by the negligence of the latter, 
pltf. sustained serious injury to the brain 
rendering him permanently, not only unfit 
for work, but incapable of looking after him- 
self & dependent both day & night upon the 
care of a nurse, & shortening his expectation 
of life from thirty to sixteen years. At the 
time of the accident pltf. was earning an 
average wage of £3 10s. a week. Pltf. 
having brought an action against deft, for 
damages for personal injury, it was agreed 
between the parties that pltf.’s pecuniary 
losses & expenses by reason of the accident 
down to the date of the action amounted to 
£542, & in respect thereof & of all his other 
damages past & prospective the trial judge 
awarded him the sum of £2,742 in all. Pltf., 
being dissatisfied with that sum, appealed : — 
Held : by the Ct. of Appeal, in assessing the 
amount due' to pltf. a proper, though not 
necessarily the only, method to adopt was 
to allow him (i) in respect of his pecuniary 
lossqp & expenses down to the date of the 
action the said agreed sum of £542 ; (ii) in 
respect of his prospective loss of wages the 
. sum which he would have earned during what, 
but for the accident, would have been his 
normal life according to actuarial tables, 
‘subject to deductions for all contingencies, 
that sum to be not less tha i £2,000 ; (iii) in 
respect of nursing attendance, a sum sufficient 
to cover a reasonable weekly payment for 
that purpose during the period of his life as 
shortened by the accident, that sum being 
estimated at upwards of £2,000 ; & (iv) in 
respect of his past & future physical & mental 
pain & suffering, & the shortening of his life, 
a sum, in estimating which the following 
considerations should be kept in view, 
namely, that no amount of money, however 
large, could fully compensate pltf. for 
these injuries, & that the most that could be 
done was to award him such compensation as 
was reasonable in all the circumstances of the 
case, <fe, further, that no deduction should be 
made from that compensation because of the 
fact that in consequenco of the accident his 


condition was such that he might be either 
incapable of appreciating that his life had 
been shortened, or even glad that it had been 
shortened &’ that his sufferings would the 
sooner come to an end ; & in respect of 
all these matters pltf. was entitled to a sum 
of £6,542. — Roach v. Yates, [1938] 1 K. B 
256; [1937] 3 All E. R. 442 ; 107 L. J. K. B. 
170 ; 81 Sol. Jo. 610, C. A. 

Annotation — Reid. Shepherd v. Hunter & Go., [1938] 2 
All E. R. 587 ; Trubyfleld v. Great Western Rv. Go.. 
[1937] 4 All E. R. 614. 

.] — Compare Nos. 953b, 953c, post. 

835c. .] — The successful pltf. in an action for 

damages for personal injuries had been 
awarded £10,000 for the loss of both hands. 
Defts. appealed against the judgment on the 
ground that this amount was excessive : — 
Held : the judge was entitled to consider 
other matters besides the mere loss of earning 
power. The amount awarded, though large, 
was not unreasonable in the unusual cir- 
cumstances of this case. — Heaps v . Perrite, 
Ltd., [1937] 2 All E. R. 00 ; 81 Sol. Jo. 230, 
C. A. 

337. Add. Annotations : — Apld. Bradstreets British, 
Ltd. v. Mitchell (1932), 48 T. L. R. 670. 
Refd. The Edison (1932), 147 L. T. 141 ; He 
Simms, Ex p. Trustee, [1934] Ch. 1. 

838a. Loss of wages.] — Roach v . Yates, No. 
835b, ante . 

838b. Nursing expenses.]— Roach v . Yates, No. 
835b, ante. 

842. Add. Annotations : — Consd. Grinham v . Davies 
(1928), 139 L. T. 379 ; Jones v . Birch Bros., 
Ltd. (1933), 49 T. L. R. 580. 

842a. .] — Gowar v. Hales, No. 421a, 

ante. 

842b. .] — It is an established rule of 

practice that, in an accident case, it should 
not be intimated to a jury that deft, is insured 
<fe, where this rule has been violated, it is 
within the discretion of the judge to discharge 
the jury, at the expense of the party whose 
advocate has violated the rule. — Grinham v. 
Davies, [1929] 2 K. B. 249 ; 98 L. J. K. B. 


PART XII. SECT. 4. 

»v. Mitigation — Whether contributory 
negligence of plaintiff may go in .) — 
In an action for negligence it pltf. is 
held entitled to succeed ho oannot be 
deprived of part of the damages which 
he has proved or of his costs, on the 
ground that he was guilty of con- 
tributory negligence. — Barry v. Win- 
nipeg Electric Co., [1926] 2 W, W. R. 
791 ; 36 Man. L. R. 27.— CAN. 


sw. Payment under insurance 

policy. I — In an action by pltf. to 
recover damages for the destruction 
of bis dwelling-house ft a quantity 
of chattel property caused by sparks 
emitted from deft, a steam tug through 
deft. *s negligence : — Held : deft, was 
not entitled to deduct from the amount 
of damages found to have been sus- 
tained by pltf. an amount paid to pltf. 
by an insurance eo. under an insur- 
ance on the property. — Brown r. 
McRae (1889), 17 O. R. 712.— CAN. 

sx. .1 — Farmer ». Grand 

Trunk Ry. Co. U891), 21 O. R. 299.— 
GAN. 


PART XII. SECT. 6. 

842 i. Defendant insured against lia • 
biWfy — Whether court informed thereof.) 
-wamh t>. Peat (N. B,), [19271 2 
D. L. R. 1120.— CAN. 


842 ii. .] — Although It iB 

as a general rule, improper for counsel 
for pltf., when cross-examining deft., 
to aak whether deft, is entitled to an 
indemnity from an insurance co., yet 
special circumstances may Justify the 
judge in not withdrawing the case from 
the Jury- — Wii^on v. Kent (George) 
& Sons, Ltd., [1928] N. Z. L. R. 160.— 
N.Z. 

•1. Action by infant — Injury while 
en ventre sa mere .) — Res p.’s wife, being 
seven months pregnant, was descending 
from a tram car belonging to applt. oo. 
when, by reason of the negligence of 
the motorman, she fell, or was thrown, 
from the car & was injured. Two 
months later she gave birth to a female 
child who was born with club feet. 
Resp., as tutor to his child, brought an 
action against applt. oo. claiming 
that the deformity of the child was the 
direct consequence of the negligence 
of applt. co. by which the mother was 
Injured. The action was tried with a 
jury who found in favour of resp. ft 
judgment was rendered accordingly, 
whioh was affirmed by a majority of 
the appellate ct. : — Held .» the Judg- 
ment appealed from should be affirmed 
ft the appeal dismissed. There was 
sufficient evidence adduced at the 
trial to produce in the jury’s minds a , 
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conviction that It was reasonably 
probable that the deformity of the 
child resulted as a consequence of the 
mother’s injury, ft, consequently, 
their verdict should not be disturbed. 
The fact that applt. ’s fault caused the 
deformity of the child cannot, from the 
nature of things, be established by 
direct evidence. It may, however, be 
established by a presumption or in- 
ference drawn from facts proved to the 
satisfaction of the Jury. 

Under the civil law, a child, who 
suffers injury while in its mother's 
womb as the result of a wrongful act 
or default of another has the right 
after birth to maintain an action for 
damages for the injury received by 
it in its pre-natal state. — Montreal 
Tramways Oo. v. Levelllk, [1933] 
S. 0. R. 456; 4 D. L. R. 337.— CAN. 


sy. Particulars — When ordered .] — 
Where an aotlon for negligenoe Is one 
in which the onus of disproving 
negligonce is placed by statute upon 
deft., pltf. will not be required to give 
particulars of the negligenoe alleged. — 
White v. Henton, [1930] 1 W. w. R. 
685 ; 2 D. L. R. 959 ; 24 Alta. L. R. 
423.— CAN. 


sd. New trial .) — Winston v. Nklles, 
[1932] S. C. R. 341 ; 3 D. h. R. 527.— 

CAN. 
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703 ; 139 L. T. 379 ; 44 T. L. R. 523 ; 72 
Sol. Jo. 303, D. C. 

842c. .] — Ellis v. Mathew (M.), Ltd. 


(1926), cited in [1929] 2 K. B. at p. 252 ; 98 
L. J. K. B. at p. 706. 

Annotation : — Consd. Grlnham v* Davies, [1929] 2 K, B. 


Part XIII. — Negligence causing Death. 


Sect. 1. — LIABILITY AT COMMON LAW. 

See , now , Law Reform (Miscellaneous Pro- 
visions) Act, 1934 (c. 41), s. 1, & sect. 3, post. 
843. Add . Annotations : — As to (2) Consd. Flint v. 
Lovell, [1935] 1 K. B. 354 ; Rose v. Ford, 
[1937] 3 All E. R. 359. Refd. Grcin v. 
Imperial Airways, Ltd., [1937] 1 K. B. 50. 

846. Add, Annotations : — Consd. Flint v. Lovell, 
[1935] 1 K. B. 354 ; Rose v. Ford, [1937] 3 
All E. R. 359 ; The Aizkarai Mendi. [1938] 3 
All E. R. 483. Refd. The Edisdn, [1932] P. 
52 ; Grein v . Imperial Airways, Ltd., [1937] 
1 K. B. 50. 

851. Add. Annotation : — Consd. Rose v. Ford* 
[1937] 3 All E. R. 359. 


859. Add. Annotation: — As to (2) Refd. Avery v. 
London & North Eastern Ry. Co., [1938] 
A. O. 009. 

864. Add. Annotation : — Refd. Wilsons & Clyde 
Coal Co. v. English, [1937] 3 All E. R. 628. 

865. After this case add : — 

.] — See, now , Law Reform (Mis- 
cellaneous Provisions) Act, 1934 (c. 41), 
s. 2(1). 

Adopted child.] — See Law Reform 

(Miscellaneous Provisions) Act, 1934 (c. 41), 
s. 2(1), (2). 

867. Add. Annotation : — Refd. Donovan v. Union 
Cartage Co. (1932), 148 L. T. 333. 


PART XIII. SECT. 2, SUB -SECT. 2. 

860 1. Personal representative — 
Foreign administrator.] — Byrn v. 
Paterson S.S., Ltd., [1936] 3 D. L. R. 
Ill j O. R. 311 ; 6F.L. J. (Can.) 20.— 
CA 

865 i. Child— Adopted child— Fatal 
Accidents Act, R. S. O., 1914 (c. 151), 
s. 2 (a).] — Howie v. Lawrence, [1927] 
1 D. L. R. 477 ; 59 O. L. R. 641.— CAN. 

865 ii. — — Illegitimate.] — “Child** 
in the Fatal Accidents Act includes 
illegitimate children if deceased stood 
in loco parentis to them. — M cMaster 
V. Fletcher, [1938 J 2 D. L. R. 769.— 
CAN. 

g i. .] — Sisters of deceased are 

not entitled, as such, to the benefits 
of Fatal Accidents Act, 1920 <o. 29) ; 
& the mere allegation that they were 
dependent on him does not bring them 
within the Act. — Shtitz v. Canadian 
National Ry. Co., [19271 1 D. L. R. 
951 ; [19271 1 W. W. R. 193 ; 21 

Sask. L. R. 345.— CAN. 


PART XIII. SECT. 2, SUB-SECT. 8. 

o i. .] — W. was injured by falling 

into a gullet, which was in a street 
under the care of an urban district 
council. W. brought no action in his 
lifetime, & died within six months after 
the accident, & in consequence thereof. 
An action was instituted by the widow 
under Lord Campbell’s Act, 1846 
(c. 93), more than six months after the 
accident, & more than eight months 
from the death of W. :—Held : pltf. 
was entitled to maintain the action. — 
Walsh v . Ballina Urban District 
Council (1921), 55 I. L. T. 140.— IR. 


tf. Action within six months by 
widow — Subsequent action as adminis- 
tratrix.}— Within six months of the 
death of a railway passenger, who was 
killed as the result of being thrown 
from the train owing, It was alleged, 
to a sudden stop, his widow & infant 
child brought an action for damages 
against the railway co. The widow 
afterwards obtained letters of adminis- 
tration of his estate, &, having dis- 
continued said action, brought, as 
administratrix, another action based 
on the Bame allegations of facts as 
those set up in the first action. The 
second action was begun within a year 
from the death of the husband : — 
Held : the second action was not barred 
by sect. 4 or sect. 5 of Act Respecting 
Compensation to Families of Persons 
Killed by Accident, R.&M., 1913.— 
Snvioh v. Canadian National Rm, 


[1933] 1 W. W. R. 244: on appeal, 
[1933] 2 W. W. R. 109 ; 4 D. L. R. 
668 ; 41 Man. L. R. 276 — CAN. 

PART XIII. SECT. 2, SUB-SECT. 5.— 
A. (a). 

872 ii. .] — A father who claims 

damages sustained owing to the death 
of his child must prove, not only that 
the child contributed to his support, 
but that there was a legal duty to 
contribute because his circumstances 
were such that he needed the con- 
tribution. — OOSTHUTZEN V. STANLEY, 
[1938] A. D. 322.— S. AF. 


PART XIII. SECT. 2, SUB-SECT. 6.— 
B. (at 

883 xiv. .] — In order to succeed 

in an action under Lord Campbell’s 
Act It is necessary for pltf. to show 
that ho has lost a reasonable pro- 
bability of pecuniary advantage. — 
Sanford v. Crobslky. [1931] 44 

B. C. R. 481.— CAN. 

883 xv. .] — An action under 

Lord Campbell’s Act was brought by an 
executrix for the benefit of the father 
& stepmother of the deceased. At 
the time of his death deceased was 
thirty-six years old, he had not 
acquired any property, he was engaged 
to be married within a fow months to 
pltf. & for six years his father had not 
heard from or of him : — Held : under 
the circumstances the father or step- 
mother had no reasonable expectation 
of some pecuniary benefit If the death 
of deceased had not occurred. Also, 
srmble : pltf. was not entitled in her 
action to maintain a claim for damages 
to the estate of the deceased, even if 
there were, as there was not, evidence 
of the amount of damage sustained by 
the estate. — Clarke v. Ogilvie Flour 
Mills Co., Ltd., [1933] 1 W. W. R. 
417.— CAN. 

883 xvi. .3 — In an action under 

Fatal Accidents Act, R. 8. 8., for the 
death of a girl, two years & four 
months old, who was killed by a motor 
car, it was held that the accident was 
caused bv deft.’s negligence in taking 
his eyes off of the road ahead of him 
when driving the car, but that since 
pltf. had not shown any reasonable 
expectation of pecuniary benefit from 
the continued life of the child, he could 
not recover. — K leisinger v. Dimtn- 
yatz, [1937] 1 w. W. R. 600 ; affd 
[19371 3 W. W. R. 481 ; 7 F. L. J. 
(Can.) 199.— CAN. 

883 xvii. .1 — Baur v. Canadian 
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PACIFIC P ATI. W AY, [1937] 3 D. L. R. 
258. —CAN. 

887 ii. AM. Citation affd. (1903), 
34 S. C. K. 215. 


PART XIII. SECT. 2, SUB-SECT. 5. 

— B. (b). 

ag. Gratuitous services by wife .] — A 
husband suing on behalf of nimself 
under Families' Compensation Act for 
the death of his wife shows a pecuniary 
loss when he shows that services were 
rendered him gratuitously by the 
deceased & that there had been a 
reasonable prospect that they would 
have continued to be rendered 
gratuitously for a time at least, had not 
her death been caused by the accident 
in question. — Haines & Haines v. 
Williams, Williams & Williams v, 
Haines, [1933] 1 W. W. R. 644 ; 47 
B. C. IX. 60.— CAN. 


ak. Son of divorced parents .] — 
The father of a nine-year-old son who 
was divorced from the son’s mother & 
who had been paying for the son's 
maintenance in the custody of the 
mother, hold to have no right to expect 
that the son’s continued life would 
have been of any pecuniary advantage 
to him. The son’s mother, however, 
was held to have suffered a pecuniary 
loss In the death of the child. — 
Martel v. Chartjer, [1934 J 3 W. W. R. 
244 : on appeal, [1935] 1 W. W. R. 
305 ; 43 Man. L. R. 54. - CAN. 

si. Husband working “ m relief.'* J — 
The widow & child of an automobile 
mechanic, who was working “ on 
relief ’’ when he was killed, are en- 
titled to claim under the Fatal 
Accidents Act.— Humphreys v. City 
of London, [1935] l D. L. R. 300 ; 
O. R. 91 ; affd., [1935] 3 D. L. R. 39 ; 
O. R. 295.— CAN. 


sm. Loss of mother.]— -An determin- 
ing the amount allowable under Fatal 
Accidents Act to a five year old girl 
because of the death of her mother ; — 
Held : her father being fifty-three years 
old, the contingency of his death 
within ten or twelve years & also, as 
having a pecuniary value, the comfort 
& protection she had been deprived 
of by her mother’s death during the 
years she will most need it, should be 
taken into consideration. — Dellaert 
v. Canadian National Railways, 
[1939] 2 W. W. R. 160.— CAN. 


PART XIII. SECT^2, SUB-SECT. 7. 

sp. Action against Canadian National 
Railways — Any defence open to Crown. 



Cases 894 — 942, 


Ingush and Empire Digest Supplement, 


894. Add. Annotations : — Refd. Groin v. Imperial 
Airways, Ltd., [1930] 2 All E. It. 1258; 
Beaumont-Tfcomas v. Blue Star Line, Ltd., 
[1939] 1 All E. R. 174. 

895. Add, Annotation : — Refd. Grein v. Imperial 
Airways, Ltd., [1930] 2 All E. R. 1258. 

896. Add. Annotations : — Consd. Grein v. Im- 

g erial Airways, Ltd., [1937] 1 K. B. 50. 

tefd. Fosbroke-Hobbes v. Airwork, Ltd. & 
British American Air Services, Ltd., [1937] 
1 All E. R. 108. 

After this case add : — 

Carriage by air.] — See Street Traffic, 

No. 260d, post. 

899. Add. Annotations: — Consd. Fanton v. Den- 
ville, [1032] 2 K. B. 309. Refd. Knott v. 
London County Council, [1934] 1 K. B. 120 ; 
, Wilsons & Clyde Coal Co. v. English, [1937] 
3 All E. R. 028. 

899a. .] — Pltf.’s husband was burnt to death 

in a fire which originated through the negli- 
gent manner in which deft.’s business was 
conducted. His duties were those of a night 
watchman, & it was proved that, after the 
fire had started, he made his way out of the 
building &, having given the alarm, ran back 
into the factory. Shortly afterwards he 
• came out again when his clothes were burning 
fiercely. He later died fiun his injuries. 
It was not proved why he went back into the 
burning building, & it was contended that 
his injuries were the result of a voluntary 
act on his part, that is, his returning to a 
place of danger : — Held : his duty was to 
guard the premises even in case of fire, &, 
in going back into the burning premises, he 
was acting in the course of his employment. 
The widow was, therefore, entitled to recover 
damages.— D’IT rro v. Sanhon, [1939 J 4 
All E. R. 20 ; 83 Sol. Jo. 850. 

900. Add. Annotations : — Consd. Taylor o. Liver- 
pool Oorpn., [1939] 3 All E. R. 329. Refd. 


Bottomley v. Bannister (1931), 101 L. J. 
K. B. 40 ; Nicholson v . Southern Ry. Co. & 
Sutton & Cheam Urban District Council, 
[1935] 1 K. B. 588 ; Otto v. Bolton & Norris, 
[1936] 1A11E.R. 900 ; Shirvell v. Hackwood 
Estates Co., [1988] 2 All E. R. 1. 

908. Add. Annotation : — As to ( 1) Refd. Admiralty 
Comrs. v. Valverda Owners, [1938] A. C. 173. 

905. Add. Annotations : — Consd. Fanton v. Den- 
ville, [1932] 2 K. B. 309. Refd. Holloway v. 
Donaldson Line, Ltd. (1935), 41 Com. Cas. 
47 ; Radcliffe v. Ribble Motor Services, Ltd., 
[1939] A. C. 216. 

906. Add; Annotations : — Consd. Burke & Un- 
sworth v. Elder Dempster Lines, Ltd., [1939] 
3 All E. R. 339 ; Selwood v. Towneley Coal 
Co., [1939] 2 All E. R. 132. Refd. Kinneil 
Cannel & Coking Coal Co. v. Sneddon (or 
Waddell), [1931] A. C. 575; Perkins v. 
Stevenaon <fe Sons, Ltd., [1939] 3 All E. R. 
097. 

909. Add. Annotation : — Consd. Fanton v. Den- 
ville, [1932] 2 K. B. 309. 

910. Add. Annotations : — Apld. Dew v. United 

British S.8. Co. (1928), 139 L. T. 028. Consd. 
Caswell v. Powell Duffryn Associated Col- 
lieries, Ltd,, [1939] 3 All E. R. 722. Refd. 
Flower v. Ebbw Vale Steel, Iron & Coal Co., 
[1930] A. C. 206 ; Vowles v. Armstrong- 
Siddeley Motors, Ltd., J1938] 4 All E. R. 790. 

929. After this case add : — 

.] — See, now, Law Reform (Miscellane- 
ous Provisions) Act, 1934 (c. 41), s. 2 (3). 

930. Add. Annotation : — Generally, Refd. Rose v. 
Ford, [1937] 3 All E. R. 359. 

932. Add. Annotation : — Consd. Feay v. Barnwell, 
[1938] 1 AH E. R. 31. 

941. Add. Annotations : — As to (1) Refd. Owen v. 
Sykes, [1930] 1 K. B. 192 ; Rose v. Ford. 
[1936] 1 K. B. 90. 

942. Add. Annotations : — As to (3) Refd. Owen v. 
Sykes, [1936] 1 K. B. 192 ; Rose v. Ford, 


— Sevich v. Canadian National Rys.. 
[1933) 1 W. W. R. 244, on appeal 
(108S) 2 W. W. R. 109.— CAN. 

sr. Release. \ — Howell v. Stagg, 
[1937] 2 W. W. R. 331.— CAN. 

PART XIII. SECT. 2, SUB-SECT. 7.— B. 

907 ix. .] — A claim for damage® 

by a widow or the minor children of a 
person, whose death Is alleged to have 
been caused by the negligence of deft., 
u not barred by the fact that the death 
was caused by the combined negligence 
of the latter & deceased.— Union 
Government (Minister of Railways) 
e. Lee, [1927] App. D. 202.— S. AF. 

907 x. .) — Mora wits El v. 

Kostuchenko (Man.), [1929] 2 

W. W. R. 384; 38 Man. L. R. 228 ; 
OffO .. [1929] 1 W. W, R. 585.— CAN. 

907 xl. >} — In an action under 

Fatal Accidents Act, R. S. O., 1927. 
where deoeased has been guilty of 
contributory, negligence, Sc though his 
degree of fault has much exceeded that 
of deft.. Contributory Negligence Act, 

R. S. O., 1927. is applicable to enable 
the action to be maintained ; & it is 
also applicable for the purpose of pro* 
Tiding for apportionment of the lia- 
bility for damages. — L ittley v. Brooks 
Sc Canadian National Ry. Oo„ (19S2) 

S. C. R. 462 ; 2D.L.R. 386,— CAN. 

907 adi. .] — Contributory Negli- 

gence Act, 1925. applies to an action 
brought under Families* Compensation 
Act, R. S. B. C., 1924. — HUNTER e. 
Glare®, [1932] 1 W. W. R. 466 ; 44 
B. a R. 554.— GAN. 


907 xiii. .] — Irvine v. Mussal- 

lkm (1835), 50 B. C. R. 72.— CAN. 

PART XIII. SECT. 2, SUB-SECT. 8. 

—A. 

st. How calculated .] — Damages under 
Lord Campbell ‘a Aot should be such a 
sum as would, if put out at interest, 
yield at the end of ten years a sum 
equal to the pecuniary loss of those for 
whose benefit the action is brought. — 
Noble v. Bath, British & Florence- 
ville Hydro Electric District 
UOMRfL, [1935] 2 D. L. R. 615; 9 

M. P. R. 257 ; 6 F. L. J. (Can.) 35.— 
CAN. 

PART XIII. SECT. 2, SUB-SECT. 8.— D 

930 v. .]— Leigh v. Lutz, [1937] 

3 W. W, R. 190 ; 4 D. L. R. 222.— CAN. 


PART XUL SECT. 2, SUB-SECT. 8.— E. 

933 ij, j — Deceased was a farm 

labourer, thirty-three years old 
unmarried. When not at work he 
lived with his parents. He had earned 
from $80 to $150 per year during the 
few years prior to his death Sc in better 
times bad earned as much as $300 In 
a year. The father was also a farm 
labourer sixty years of age. He & 
his family had been on relief in the 
winter of 1937-38. The mother was 
forty-seven years old. Deoeased had 
contributed to the support of his 
father Sc mother : — Held : under Fatal 
Accidents Act the father Sc mother 
should be allowed $1,000 to be divided 
equally between them. The daughter 
was held not entitled to oompensa- 
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tion. — Sttranko v. Ruff, [1938] 3 
W. W. R. 617.— CAN. 

937 v. .1 — In an action 

under Lord Campbell’s Act brought by 
a husband for the death of his wife : — 
Held : although he could not recover 
hospital, nursing, doctor’s or funeral 
expenses or anything by way of a 
solatium, but only such pecuniary 
damages as he had suffered, yet the 
word “ pecuniary " should not be 
narrowly interpreted as to limit it to 
an immediate loss of money or 
property. — Agnew v. Ellen, [1936] 
3 W. W. R. 337.— CAN. 


h i. .] — The dependants of a 

person who has lost his life through the 
negligence of deft, are entitled to com- 
pensation only for the material loss 
caused to them by the accident. Sc 
not for mental suffering or distress, or 
to improve their material prospeots. — 
Smart v. S. African Rwb. k Har- 
bours (1928), 49 N. L. R. 861.— S. AF. 

m I. Consideration of 

insuraTux.) — Burns v. Mao Donald 
Consolidated, [1931] 3 W. W. R, 54. 
—CAN. 


aa. Fine imposed under Penal Code 
in respect of accident — Taken into 
accottnL ] — NatHu Ram v. Oh and 
Kuab (1927), L L. R. 50 All 408.— IND. 

se. Jury may consider sewtnps.} — 
In assessing damages under Lord 
Campbell’s Aot the jury may consider 
savings, less expenditure. — Noble v. 
Bath, Bristol Sc F loren cevillk 
Hydro Electric Combs. (No. 2), 
[19351 4 D. L. E. 271 ; on appeal, 
[1936] 9 D. L. R. 192.— ^AN. 
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[1936] 1 K. B. 90 ; Roach v. Yates, [1937] 
3 All E. R. 442. 

942a. Effect of war on expectation 

of life.] — In assessing damages under Fatal 
Accidents Act, 1846, it is proper to take into 
account the possibility of the man being 
killed in the war, as a member of the fighting 
forces if he is of military age, or as a result 
of air raids. This deduction is to be made 
although the man was killed before the 
commencement of the war. — Hall v. Wilson, 
[1939] 4 All E. It. 85 ; 56 T. L. U. 15 ; 83 
Sol. Jo. 961. 

943. Add. Annotation : — Refd. Carling v. Lebbon. 
[1927] 2 K. B. 108. 

944. Add. Citations:— [ 1927] 2 K. B. 108; 90 
L. J. K. B. 615 ; 137 L. T. 266 ; 43 T. L. R. 
454. 

After this case add : — 

“ .] — See, now, Widows’, 


Orphans’ & Old Age Contributory Pensions 
Act. 1929 (c. 10), s. 22.” 

958a. Payment into court with denial of liability — 
Death of plaintiff — Application by executor for 
payment out — What order made.] — A pltf . who 
had issued a writ for damages for personal 
injuries died from a cause not due to the 
accident. Her exor. was substituted as 
pltf. & he applied by summons for payment 
out to him of money paid into ct. by deft, 
with a denial of liability. Deft, was held 
entitled to an adjudication of the questions 
whether there was liability &, if so, what 
were the damages, the amount of which 
might be affected by the death of the original 
pltf., & no order was made on the summons 
except that the money should remain in ct. 
to await the trial. — Dawson v. Spaul (1936), 
152 L. T. 444 ; 51 T. L. R. 247 ; 79 Sol. Jo. 
162. 


PART XIII. SECT. 2. SUB-SECT. 8.— F. 

• i. .] — Young v. Canadian 

Pacific By. Oo. (No. 2) (Sask.), [1927J 
3 W. W. R. 175.— CAN. 


PART XIII. SECT. 2, SUB-SECT. 9. 

953 i. Verdict not set aside — If evi- 
dence in support.] — Flynn t\ Irish 
Sugar Manufacturing Co., [1928] 
I. R. 525.— IR. 


f 1. .] — Fitzpatrick- v. Schram, 

1928] 1 W. W. R. 751.— CAN. 


g 1. Sufficiency.] — Shtitz v. 

Canadian National Ry. Co., [19271 
1 D. L. R. 951 ; [1927] 1 W. W. R. 
193 ; 21 Bask. L. R. 345— CAN. 


g 11. Description of plaintiff — 

Executor.] — It is not of the essenoe of 
the cause of action of an exor. under 
Fatal Aooidents Act, R. S. A., 1922, 
that pltf. therein he described in the 
statement of olaim as an exor. The 
Act does not make the pleading of his 
appointment as exor. one of the 
constituent elements of his right of 
action nor prescribe that such a plea 
shall be made ; it does no more than 
make it a condition precedent to the 
action being maintainable within the 
first six months after the death of the 
Injured person that it shall be brought 
by his exor., if there be an exor. — 
Miller v. Canadian Pacific Ry. Co., 
[1933] 1 W. W. R. 233 : 1 D. L. R. 
761.— CAN. 


■k. Death after comrneiicement of 
action — Survivorship.] — An Action for 
negligence resulting in personal in- 
juries was commenced by the injured 
party. Pltf. died, the action not 
haying been brought to trial : — Held : 
the action was properly revived in the 
name of the administratrix, she being 
entitled, under Trustee Act, R. 8. O., 
1927, 8. 37, to maintain an action for 
ail torts or Injuries to the person of 
deceased. — Bowler v. Blake, [1930] 
1 D. L. R. 683 ; 64 O. L. R. 499.— 
CAN. 


cl. .] — Where after an 

action had been brought by an employee 
against his employer for damages 
for injuries sustained In the course of 
his employment pltf. died before trial, 
& an action was then brought by his 
widow, in her capacity as executrix, 
claiming damag es under Fatal Acci- 
dents Act, R. 8. A., 1922 :—Hdd: the 
executrix was entitled to proceed with 
both actions.— -Brady t>. Canadian 
Pa&io ry. Oo.. [19331 1W.W.E. 83. 
—CAN. 

tm. .] — Sect, 28 of Trustee 

Act, R. 8. A., 1922, which provides 
that exors. or adminJtstiwtarB of a 
deceased may an action for 

faring to htf person. except 
for libel & state, as he would if 
living have been entitled to do, is not 


limited to cases where the deceased 
died from causes other than a tort 
which gives a right of action under 
Fatal Aooidents Act, R. S. A., 1922. 
The fact that a dependant shares In 
the estate of the deceased has no 
bearing on the question except In so 
far as it may affect the amount of 
damages recoverable under Fatal 
Accidents Act. — Brady v. Canadian 
Pacific Ry. Co., [19331 1 W. W. R. 
250 ; 1 D. L. R. 643.— CAN. 

•n. .] — The infant son of 

E ltf. was injured by a motor car driven 
y one of defte. Sc owned by the other 
deft. Pltf. incurred expenses for 
medical Sc hospital charges & nursing 
Sc the child suffered considerable pain. 
Shortly after its recovery from said 
accident the child was struck by another 
motor vehicle Sc killed. Pltf. suing 
as the personal representative of the 
deceased child, brought an. action 
for the damages caused by the first 
of said accidents : — Held : by virtue 
of sect. 48 of Trustee Act, 1931, the 
notion was maintainable ; &, aefts. 

not having satisfied the statutory onus 
of disproving negligence, pltf. was 
entitled to recover as damages the 
said expenses & also damages for the 
pain & suffering of the child. — Creemer 
v. Englund, [1933] 3 W. W. R. 277 ; 
revsd., [19341 2 W. W. R. 339 ; 42 Man. 
L. R. 139.— CAN. 

•p. .] — The concluding 

part of sect. 48 (1) of Trusteo Aot, 
1931, is a bar to a claim by exors. to 
recover from a tortfeasor the medical, 
nursing & hospital expenses incurred by 
tho deceased in consequence of the tort 
which caused his death. — Fraser v. 
Children’s Aid Society, [19351 1 
W. W. R. 607 ; 43 Man. L. R. 102.— 
CAN. 


gq. 1 — After an action 

under Fatal Accidents Act, 1935, hod 
been brought by the widow Sc some of 
tho children of the deceased the widow 
died & letters of administration of her 
husband’s estate were issued to the 
present pltf. On application the 
referee ordered that the statement 
of claim be amended by substituting 
the administrator as pltf. in the place 
of the widow Sc children. After the 
statement of claim had been so 
amended deft, filed an amended state- 
ment of defence & the action was 
entered for trial. No appeal was 
taken from said order, but deft, then 
moved that the statement of claim be 
struck out or that the action be stayed 
& an order given that the question 
of law whether the original action must 
proceed to trial should be decided on 
a special case or in snob other manner 
as directed by the ct. : — Held ; the 
referee’s order was Justified. More- 
over, deft, by not appealing from it 8c 
by taking the steps he did had 


acquiesced in it. — W estern Trust (Jo. 
(Milniozuk Estate) t>. Stuart, [1937] 
3 W. W. R. 225 ; 4 D. L. R. 510— CAN. 


a (p. 142) i. ,] — Leslie Buzz a, 

[1929] 1 D. L. R. 903 ; 40 B. O. R. 441. 
—CAN. 


o (p. 142 ) i. .] — Actions under the 

Aot respecting compensation to families 
of persons killed by accident must be 
primd facie tried without a Jury. — 
Sevioh v. Canadian National Rail- 
ways (1934), 42 Man. L. It. 254. -CAN. 


sb. Fatal Accidents Ac*, 1920, «, 7 — 
Neglect to file affidavit under.] — An 
order dispensing with the filing of the 
affidavit required under above sect, 
should not be made when tho rosiilt 
of making it would be to prejudice a 
right of deft, which has accrued since 
the commencement of the notion. — 
Swindell v. Northern Elevator 
C o.. Ltd., [1928] 4 D. L. R. 982; 
[1928] 3 W. W. R. 433.— CAN. 


*d. Particulars.] — In an action under 
Fatal Accidents Act, 1846, in respect 
of the alleged negligence of deft, in the 
driving or a car, the particulars of 
negligence furnished by pltf. included 
the following para. : '* Pltf. will roly 
also upon any other acts or omissions 
of (left, constituting negligence or 
breach of duty as may be given in 
evidence or otherwise appear at 
tho trial of this action." Upon a 
motion by deft, for an order striking 
out this particular it was ordered that 
the following should be substituted : 
“ Pltf. will also rely on snob facts In 
proof of the negligence alleged In the 
statement of claim os are in the know- 
ledge of deft, but not of pltf. Sc appear 
in the evidence of deft. Sc her witnesses 
at the bearing of the action." The 
order further provided that pltf. should 
have liberty to rely also upon such other 
particulars of negligence as pltf. might, 
not later than ten days before the 
commencement of the trial of the 
action, give notice of, In writing, to 
deft. — Mo Watters v. Maxwell, [1932] 
I. R. 176.— IR. 


*f. .] — Pltf. was held to be 

obliged, a demand for particulars having 
been made, to give the best particulars 
in her possession or reasonably avail- 
able to her of the negligence complained 
of & of the acts or omissions constitu- 
ting it, whether or not she was right 
in her contention that the maxim 
res ipsa loquitur applied to the case. — 
Sevioh v. Canadian National Ryr., 
[1933] 1 W. W. R. 244; on appeal, 
[1933] 2 W. W. R. 109 ; 4 D. X*. R. 
668 ; 41 Man. L. R. 270.— CAN. 


sk. Change of name of plaintiff — Ad- 
ministrators substituted for widow &~ 
children.) — Bbookest v. Radio Oil Co., 
Ltd., [1935) 2 W. W. R. 285.— CAN. 
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Sect. 3.— SURVIVAL OF CAUSE OF ACTION. 

See , now , Law Reform (Miscellaneous Pro- 
visions) Act, 1934 (c. 41), s. 1. 

953b. Measure ol damages — Death without re- 
covering consciousness — Pain & suffering.] — 

A motor car negligently driven by deft., 
struck a man who was at once rendered un- 
conscious & died two days later without 
having recovered consciousness. The ad- 
ministratrix of deceased brought an action 
against deft, under (inter alia) Law Reform 
(Miscellaneous Provisions) Act, 1934 (c. 41), 
s. 1, alleging that causes of action against 
deft, had vested in deceased & survived for 
the benefit of his estate for damages in respect 
of pain & suffering caused to him by his 
physical injuries & by apprehension of 
shortening of his life, & claiming damages 
for his estate in respect of these causes of 
action : — Held : deceased having been un- 
conscious & incapable of experiencing 
physical or mental pain from the time of the 
accident until his death, no cause of action 
in respect thereof had vested in him or sur- 
vived for the benefit of his estate; but 
semble : if after the accident deceased had for 
a time been conscious & endured such pain 
& suffering, pltf. could have recovered dam- 
ages in respect thereof in so far as it arose 
from his physical injuries, & possibly also in 
so far as it arose from his anticipation of a 
shortening of his life. — Slater v. Spreag, 
[1936] 1 K. B. 83 ; 105 L. J. K. B. 17; 153 

L. T. 297 ; 51 T. L. R. 577 ; 79 Sol. Jo. 057. 

Annotation Refd. Rose v. Ford, [1937] 3 All E. R. 359. 

953c. — .] — A young woman was in- 

jured in a motor accident due to the negli- « 
gence of deft. Her injuries were serious, ' 
including a combined fracture of her right 
leg & thigh. Two days later gangrene set 
in, & it became necessary to amputate the 
leg ; but the infection had already spread 
above the point of severance, & two days later 
she died as the result of the injuries, having 
been unconscious the greater part of the four 
days she survived the accident. Her father, 1 
as her administrator, brought an action 
claiming damages ( inter alia) under Law 
Reform (Miscellaneous Provisions) Act, 1934 
(c. 41), for the shortening of her expectation 


of life : — Held : there was vested in the 
deceased before she died a cause of action 
which entitled her to sue for loss of expecta- 
tion of life, & under the Act of 1934 that 
cause of action survived, &, so surviving, was 
enforceable by applt. as her personal repre- 
sentative ; (2) also the principle laid down in 
Flint v. Lovell is not confined to the case 
where the injured person is alive at the date 
of the action. — Rose v . Ford, [1937] A. C. 
820 ; [1937] 3 All E. R. 359 ; 100 L. J. K. B. 
570 ; 157 L. T. 174 ; 53 T. L. R. 873 ; 81 
Sol. Jo. 083, H. L. 

Annotations : — Consd. The Aizkarai Mendi, [1938] 3 All 
E. R. 483 ; DranRfleld v. British Insulated Cables, Ltd., 
[1937] 4 All E. R. 382 ; Feay r. Barnwell, [1938] 1 All 
E. R. 31 ; May v. McAlpine (Sir Robert) & Sons (London), 
Ltd., [19381 3 All E. R. 85 ; Morgan v. Scoulding, [1938] 

1 K. B. 786 ; Shepherd v . Hunter & Co., [1938] 2 All E. R. 
587 ; Trubyflold v. Great Western Ry. Co., [1937] 4 All 
E. R. 614 : Walton v. Jacob (1938), 82 Sol. Jo. 586 ; Bailey 
v. Howard, [1939] 1 K. B. 453 ; Chant v. Read, [1939] 2 
K. B. 346. Refd. Roach v. Yates, [1937] 3 All E. R. 
442 ; Berridgo v. Everard, [1938] 1 All K. R. 717 ; Rad- 
cliffo v. Ribble Motor Services, Ltd., [1938] 2 K. B. 345 ; 
.A.-G. v. Canter, [1939] 1 K. B. 318. 

953 d. Shortened expectation of life.] — 

» Slater v. Spreao, No. 953b, ante, 

953e. .] — Rose v. Ford, No. 953c, 

ante. 

953f. .] — Dransfield v. British 

Insulated Cables, Ltd., No. 304c, ante. 

953 g. .] — A young girl of 8 years 

of age was killed in a street accident, & dam- 
ages were claimed in respect of her loss of 
expectation of life : — Held : though, in the 
case of a very young child, some reduction 
of damages must be made, having regard to 
children’s ailments, yet, in the case of one 
who has outlived such dangers, there should 
be no such reduction on account of the in- 
fancy. The question of the inability of the 
child to appreciate the loss of expectation of 
life is wholly immaterial. The damages were 
assessed at £1,500. — Trubyfikld v. Great 
Western Ry. Co., [1937] 4 All E. R. 614 ; 
sub nom. Turbyfield v. Great Western 
Ry. Co., 158 L. T. 135 ; 54 T. L. R. 221 ; 81 
Sol. Jo. 1002. 

Annotation : — Refd. Feay v. Barnwell, [1938] 1 All E. R. 31 

953h. .] — As a result of the negli- 

gent driving of a motor car by deft., deceased, 
riding a motor cycle, was killed, practically 


si. .1 — Western Trust 

Co. v. Stuart. [19371 3 W. W. R. 225 ; 
4 D. L. R. 510. — CAN. 

PART XIII. SECT. 3. 

•p. Administration Act Amendment 
Act, 1934 — ** Action pending ” — 
Appeal. ] — After giving notice of appeal 
from the dismissal of her action for 
damages pltf. died before the appeal 
was heard. Her exor. moved before 
the Ct. of Appeal for an order that the 
proceedings be continued between 
himself as exor. & deft., & that he be 
substituted as. applt. under sect. 2 (4) 
of Administration Act Amendment Act, 
1934: — Held: the words in said 
sect. 2 (4) “ action ponding " include an 
appeal &, therefore, the motion should 
be allowed. — Dymond v. Wtlson 
(No. 2), [1937] 1 W. W. R. 417 : 1 
D. L. R. 286 : 51 B. C. R. 206.— CAN. 

st. Action under Families* Com- 

pensation Act , R. S. B. C\, 1924.] — 
Administration Act Amendment Act, 
1934, applies to actions based upon the 
death of a person wrongfully or negli- 
gently caused by another « brought 
under Families* Compensation Act, 


R. S. B. C.. 1924, as well as to those 
brought under the Administration Act 
& amendments thereto. 

Families’ Compensation Act does 
not in itself give a right of action 
against the exor. of the estate of a 
person who has wrongfully or negli- 
gently caused the death of another but 
said Act & Administration Act Amend- 
ment Act, 1934, combined do give 
such a right of action for the benefit 
of tho relatives mentioned in the first- 
named Act. 

Administration Act Amendment Act, 
1934, does not alter the law in respect 
to damages for nervious shock. 

In the present action wherein pltf. 
was held to have sued as administratrix 
for the benefit of herself as wife of 
deceased & for the benefit of his 
children but not to have claimed 
damages also for the benefit of his 
estate : — Held : on the pleadings as 
they stand, she could not recover for 
nursing & hospital expenses or for 
burial expenses. 

Pltf. had brought a previous action 
as wife of deceased against tho alleged 
tortfeasor himself. This action was 
discontinued pursuant to an order 
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made after his death : — Held : not- 
withstanding sect. 5 of Families’ Com- 

S ensation Act, the present action 
oes lie. — Bowoott v. Westwood, 
[1937] 1 W. W. R. 657 ; 51 B. C. R. 
441.— C AN. 

sw. Damages for' shortened expecta- 
tion of life .1 — Mackenzie v. Harbour 
& British Columbia Electric Ry. 
Co., Ltd., [1938] 2 W. W. R. 333.— CAN. 

sz. .] — A person having a cause 

of action in tort for personal injuries 
can claim damages for loss of expecta- 
tion of life &, under soct. 48 of Trustee 
Act, 1931, this right passes to his 
personal representative. Such dam- 
ages are for being deprived of the right 
of living life out to its normal length, 
i.e. for the privilege of living, every 
life being primd fame of temporal value. 
The opportunity which life gives, of 
providing for & assisting dependants 
is not, however, an element to be 
considered in estimating such damages, 
sinoe this is the very thing which can 
be claimed for under Fatal Accidents 
Act, &, if it were to be considered also 
as an element of the damages recover- 
able for the shortening of the normal 
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instantaneously. Pltf., his administrator,* by 
virtue of the Law • Reform (Miscellaneous 
Provisions) Act, 1934 (c. 41), brought an 
action claiming damages ( inter alia) for the 
shortening of the expectation of life of 
deceased. It was contended for deft, that 
no cause of action had vested in deceased, 
by reason of the instantaneous character of 
his death, & consequently, that no such 
cause survived to pltf. * Held : that the 
cause of action was the negligence of deft., 
which happened before the death, & which 
caused damage (inter alia), loss of expectation 
of life, to deceased, which cause of action 
vested in deceased before his death, &, con- 
seqently, by virtue of the Act, survived to 
pltf. — Morgan v. Scoulding, [1938] 1 K. B. 
786; [1938] 1 All E. R. 28 ; 107 L. J. K. B. 
299; 168 L. T. 230 ; 64 T. L. R. 253 ; 81 Sol. 
Jo. 1041. 

Annotation : — Refd. Feay v. Barnwell, [1938] 1 All E. R. 31 

953 j. Question for High Court.}— 

An order had been made remitting to the 
county ct. an action in which the adminis- 
trator of an infant, who had been killed in a | 
motor accident, was claiming damages in 
respect of loss of expectation of life : — Held : 
the case would involve considering whether 
a child was entitled to greater damages in 
respect of loss of expectation of life larger 
than an adult, & also whether loss of enjoy- 
ment of life ought to be taken into account. 
These were difficult questions of law, which 
have not yet been decided, & therefore it was 
desirable that the case should be tri"d in the 
High Ct. — Berridge v. Everard, [1938] 1 
All E. R. 717 ; 54 T. L. K. 462 ; 82 Sol. Jo. 
173. 

953k. Claim also under Lord 

Campbell’s Act.] — In a street accident, a 
blind man, seventy-three years old, was 
injured, & his wife, seventy-one years old, 
was killed. Deft.’s negligence was admitted, 
& damages therefor, in so far as it resulted in 
the death of the wife, were assessed by the 
judge at £600 under Law Reform (Mis- 
cellaneous Provisions) Act, 1934 (c. 21), &, 
if they had been recoverable in full, at £625 
under the Fatal Accidents Acts. It w T as 
agreed that the death duties & testamentary 
expenses in respect of the wife’s estate would 
be £25 : — Held : in order to prevent over- 
lapping of damages the £600 ought to be 
deducted from the £625, but, having regard to 
the administration expenses, the £600 should 


be reduced by the £26 before the deduction 
was made, with the result that, in respect of 
the claim under Fatal Accidents Act, the 
claimant would receive £50. Pltf., therefore, 
would receive under Law Reform (Miscel- 
laneous Provisions) Act, 1934 (c. 21), £600, 

&, under the Fatal Accidents Acts, £50, apart 
from special damage. — Feay v. Barnwell, 
[1938] 1 All E. R. 31. 

Annotation ; — Reid. May v. McAlpine & Sons (London), Ltd., 
[1938] 3 All E. R. 85. 

9531. .] — A widow brought 

an action under the Fatal Accidents Act on 
behalf of hersolf & her children in which she 
accepted a sum of £2,050 paid into ct. She 
then brought an action under the Law 
Reform (Miscellaneous Provisions) Act, 1934 
(c. 41), in which negligence was admitted, & 
the only question was the assessment of 
damages. The deceased left no will, & the 
damages awarded in this action would, 
therefore, subject to the rights of anv 
creditors, be for the benefit of the widow « 
children, who had already benefited by the 
result of the previous action. The opinions 
given in the House of Lords in 7 lose v. Ford 
have laid it down that any overlapping of 
damages must be avoided. His Lordship 
directed the jury that they should first decide 
how much they would give for loss of expecta- 
tion of life if there were no question of the 
action under the Fatal Accidents Act. 
Having decided that, they would consider 
liow much it would be fair to take off that 
figure in view of the receipt «>f £2,050 in the 
former action. — May v. McAlpine & Sons 
(London), Ltd., [1938] 3 All E. R. 85 ; 54 
T. L. R. 850 ; 82 Sol. Jo. 549. 

Annotation : — Refd. Tho Alzkarai Momii, 11938] 3 All E. R. 

483. 

953m. .] — In consequence of 

a collision with defts.’ vessel pltfs. ’ vessel 
sank witli a loss of nine lives. On the 
reference to assess damages the registrar 
awarded to the dependants of the deceased 
seamen damages under the Fatal Accidents 
Acts & also to the representatives of each 
£150 under the Law Reform (Miscellaneous 
Provisions) Act, 1934 (c. 41), in respect of 
loss of expectation of life pain <fe suffering. 

Defts. moved in objection to the report on 
the ground that the damages awarded under 
the Fatal Accidents Acts were excessive. 
Pltfs., by a cross-motion, alleged that the 
registrar was wrong in law in awarding the 


expectancy of life, damages would be 
giveu twice for the same thing. — ■ 
Stf.bbe v. Laird, [1938] 1 W. W. R. 
173 ; ID. L. R. 240 ; 45 Mail. L. K. 
541 ; 7 F. L. J. (Can.) 244.— CAN. 

ac. .] — For a woman sixty years 

of age & in a fair state of health #1 ,000 
is a fair sum for damages for loss of 
expectation of life. — N ewell v . Gem- 
mell, [1938] 1 D. L. R. 803. — CAN. 

g f. .] — in a motor collision, 

husband & wife were both injured. In 
actions in which they were respectively 
pltfs., heard by a judge alone, it was 
admitted that the collfsion was due to 
deft.’s negligence & tho only question 
in dispute in such case was the quantum 
of damages. By consent, the mdemni- 
fler under a comprehensive insurance 
tmlicy was joined as a third party. 
Before the accident the wife had led 
a full & active life, & was reduced by 
the accident to the position of a help- 
loss cripple, was for life confined to bod 


& blind, & was in a mental condition 
described as “ severe dementia caused 
by injury to the brain." It was 
claimed upon tho evidence that she 
was entitled to damages (inter alia) for 
(a) pain & suffering. ( b ) loss of enjoy- 
ment of life, SC (e) shortening of her 
normal expectation of life : —Held : 

(1) a shortened expectation of life is a 
factor that must be taken into account, 
in the assessment of damages, but 
that compensation mnst not bo given 
more than once under different heads ; 

(2) in awarding damages in the circum- 
stances set out in the judgment, there 
must be taken into consideration pltf.’s 
wife’s pain & sofforing, the depriva- 
tion of the enjoyment of so much of 
her life as still remained, Sc the shorten- 
ing of her life. Each head did not 
require to be separately valued & 
added together to make the total 
compensation awarded. 

In respect of these matters solely a 
sum of £2,000 was awarded as general 
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damages. — Petheriok Sc Petukrick v . 
Waters & N. I. M. U. Insurance Co. 
(No. 1), [1937] N. Z. L. R. 294; 13 
N. Z. L. .J. 03. — N.Z. 

sg. — — .1 — The damages for 
deceased’s loss of expectation of life 
were assessed at 42,000, after con- 
sidering his age, thirty years, the fact 
that ho was deaf Sc dumb, & the con- 
dition of his health generally. — R ieht, 
v. Oondy & Rubineeld, [1939] 1 
W. W. R. 152 ; 1 D. L. R. 001.— CAN. 

•k. .J — Damages for loss of 

expectation of life should be assessed 
on the basis solely of what life was going 
to be worth to the deceased. In the 
present case, that of a healthy girl, 
twHvo years old, living on a farm, the 
damages were fixed at 43,000. To such 
damages should be added an allowance 
for pain Sc suffering incident to said 
injuries. Hospital & medical expenses 
Sc all other expenses necessarily A 
legitimately incurred by the deceased, 
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same sum in each case under the Law Reform 
(Miscellaneous Provisions) Act regardless of 
the ages of the deceased men, which varied 
from twenty-three to forty-four ; that the 
amounts were inadequate ; Sc that interest, 
which had not been provided for in the report, 
ought to be allowed at the rate of 5 per cent, 
from the date of the collision : — Held : (1 ) the 
damages awarded to the dependants under 
the Fatal Accidents Acts were in four of the 
cases excessive by about 20 per cent, to 25 per 
cent., but that having regard to the 
authorities on the question of reviewing 
quantum, Sc particularly to the observations 
in The Amerika, [1914] P. 167 ; 36 Digest 
128, 846 , Sc Flint v. Lovell, [1935] 1 K. B. 
364 ; Digest Supp., a difference of opinion 
even amounting to 25 per cent, did not justify 
the ct. in interfering solely upon a question 
of quantum ; (2) in any question of expecta- 
tion of life the age factor could not be entirely 
negligible, Sc, if it was assumed that the 
pleasure of existence was equal, it seemed to 
follow that in the case of men in the same 
statd of health Sc following the same calling 
the expectation of life of the younger men 
must exceed that of the older. Taking as a 
' criterion, therefore, the sum of £1,000 which 
the Ct. of Appeal had awarded in Rose v. 
<Ford t [1937] A. O. 826 ; Digest Supp., to a 
girl of twenty-three, & reducing that figure on 
the ground that the men were engaged in a 
dangerous trade in comparison with the 
deceased girl, & bearing in mind also that all 
those who would participate in the awards 
. had been liberally compensated already, the 
ct. arrived at a standard figure of £400 for 
the men under thirty, £350 for those over 
thirty, Sc £300 for those over forty ; & effect 
would be given to the view that four of the 
widows had been over-compensated by mak- 
ing a substantial reduction of the standard 
share in those four cases — namely, £200 
instead of £400 & £150 instead of £300 ; 
(3) no case had been made out for departing 
from the usual practice of allowing interest 
on damages in respect of loss of life at 4 per 
cent, from the date of the registrar’s report. — 
The Aizkarai Mbndi, [1938] P. 263 ; [1938] 
3A11E. R. 483 ; 107 L. J. P. 141 ; 159 L. T. 
490 ; 54 T. L. R. 1022. 

953n. .J — In an action for 

damages for negligence brought by the 
parents of an infant who had died from 
injuries received in an accident, the jury, in 
spite of the clear directions of the judge, 
awarded damages under Fatal Accidents 


Act, 1846, only, & nothing for the loss of 
expectation of life under Law Reform 
(Miscellaneous Provisions) Act, 1934 : — Held : 
there must be a new trial on the issue of 
damages under both Acts, as the jury clearly 
had misunderstood the explicit directions of 
the judge. 

Semble : where the dependants who claim 
under Fatal Accidents Act are the same 
persons as the beneficiaries of the estate of 
deceased who claim under the Law Reform 
Act, any recovery under the latter Act may 
diminish, Sc may well extinguish, any claim 
under the former Act. The dependants or 
claimants must not to any extent be allowed 
to have their claim for damages twice over. — 
Ellis v . Raine, [1939] 2 K. B. 180 ; [1939] 
1 All E. R. 104 ; 108 L. J. K. B. 292 ; 161 
L. T. 234 ; 65 T. L. R. 344 ; 83 Sol. Jo. 152, 
C. A. 

953o. .] — Walton v. Jacob (1938), 

82 Sol. Jo. 586. 

953p. r .] — On a claim by the 

* , administrator of a child of three years, who 
, had been killed by the negligence of deft., 
for damages for her loss of expectation of life, 
the jury awarded £1,000: — Held : (1) the 
claim for the damages which the deceased 
person would have been entitled to recover, 
if be had lived, survived unaltered after his 
death, & the claim of his administrator could 
not be reduced to a mere “ token ” payment ; 
(2) no quantitative scale for such damages can 
be arrived at, but that the matter must be 
left to the good sense of juries, who should 
err, if at all, on the low side. 

In the present case, the jury having, after 
a proper direction, found a verdict for £1 ,000, 
it was not possible to say that that sum was 
one which twelve reasonable persons could 
not have arrived at. — Bailey v. Howard, 
F1039] 1 K. B. 453 ; [1938] 4 All E. R. 827 ; 
108 L. J. K. B. 382 ; 160 L. T. 87 ; 55 
T. L. R. 249 ; 82 Sol. Jo. 1030, C. A. 
Annotation: — Consd. Ellis v. Raine, [1939] 2 K. B. 180. 

953q. .] — A healthy child aged 

three, was killed in a road accident. The 
representative brought an action in which, 
after a perfectly proper summing up, the 
jury awarded £90 in respect of the child’s loss 
of expectation of life : — Held : this verdict 
was clearly erroneous, Sc there should be a 
new trial. — S hepherd v. Hunter, [1938] 2 
All E. R. 587 ; 82 Sol. Jo. 375, O. A. 
Annotation : — Consd. Ellis v. Raine, [1938] 2 K. B. 180. 

.]— Compare No. 835a, ante. 


as the result of such injuries, up to tho 
moment of death are also recoverable. 
In the case of an infant, whose father 
had paid or incurred liability for said 
expenses, he is entitled to recover 
them & his action in his personal 
capacity therefor may he Joined with 
his action as administrator of his 
child’s estate. An amendment was 
allowed at the dose of the trial herein 
by which the father was added in his 

r rsonal capacity as a pltf. But he 
not entitled under said Alberta 
statute to recover for funeral expenses 
& the expenses of a tombstone. — 


Batog v. Mundy, [1939] 2 W. W. R. 
1; 9 F. L. J. (Can.) 20. — CAN. 

si. — — .] — Damages for loss of 
expectation of life granted to adminis- 
tratrix pleading Administration Act, 
1936. — Mackenzie t>. Harbour Sc 
British Columbia Electric Ry. Oo., 
[1938] 3 D. L. R. 786 ; 53 B. C. R. 
88.— CAN. 

so. vain d? Buffering.) — In 

an action for personal injuries which 
on the death of pltf. is continued by 
his administrator, damages for pain Sc 
suffering of deceased as well as for 
shortened expectation of life are 


recoverable, although deceased was 
seventy years old. — Major t>. Bruer. 
Hanrahan v. Bruer, [1937] 4 D. L. R, 
760 ; [1938] O. R. 1 ; 7 F. L. J. (Gan.) 
117.— CAN. * 

PART XIIL SECT. 6. 
sq. Application for physical examina - 
tion of plaintiff . }— The doctor named 
in deft/s application for the physical 
examination of pltf. in an action for 
personal injuries will be appointed in 
m the absence of valid reason to the 
contrary. — S hbrrifps v. Godfrey, 
11239] 1 D. It. R. 782.— CAN. 
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NOTARIES. 


PAST IL SECT. 1, SUB-SECT. 1. 

b i. Number of notaries _pra 

Heine in district.) — Re Stewart (BT O 
[1929] 4D.L.R. 528.— CAN. 


PART IL SECT. 2, SUB-SECT. 1. 

•a. Who may appoint — Whether local 
judge .) — British Columbia Law Soc. 


«. Stewart, [1928] 4 D. L. It. 572.— 

CAN. 

PART III. 

g i. .] — There la Impropriety, to 

say the least, for a notary to insert in 
a will passed before him a clause by 
which the testator directs that the 
exors. Sc the heirs shall employ him for 


the execration of the will. It is con- 
sonant t« sound legal principle, & even 
to public order, that a deed passed 
before a notary do not contain any 
stipulation in his favour. — St, Denhi 
v . THIBODEAU, 11929 ] 3 D. L. R. 749 ; 
S. C. B. 346 ; affg., 44 Quo. K. B. 207. 
—CAN. 
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NUISANCE. 


Part I. — Definition, Nature and Characteristics. 


1. Add. Annotations: — Retd. Vanderpant v. 
Mayfair Hotel Co. (1929), 27 L. G. R. 752 ; 
Chesham (Lord) v. Chesham Urban District 
Council (1935), 79 Sol. Jo. 453. 

8. Add. Annotations : — Consd. Pontardawe Rural 

District Council v. Moore-Gwyn, [1929] 1 Ch. 
050. Refd. Westhoughton Coal & Cannel Co. 
v. Wigan Coal Corpn., Ltd., [1939] Ch. 393. 

9a. Nuisance distinguished from negligence.^ — 
We think that M nuisance ” (we are speaking 
of private nuisance only) is correctly confined 
to injuries to property, whether to ease- 
ments, such as the obstruction of light or of 
rights of way, or the diversion of water- 
courses, or the withdrawal of support from 
a house ; or to other kinds of property, as 
by noise, noxious vapours, smoke, or the 
like. .In all such cases the pltf. in order to 
maintain an action must snow some title 
to the thing to which the nuisance is alleged 
to be. No doubt a nuisance may be caused 
by negligence, & there may be cases in which 
the same act or omission would support an 
Action of either kind, but, generally speak- 
ing, these two classes of actions on the case 
are distinct, & the evidence necessary to 
support them is different ( per Our.). — 
Cunard V. Antxfyre, Ltd., [1933] 1 K. B. 
651 ; 103 L. J. K. B. 321 ; 148 L. T. 287 ; 
49 T. L. R. 184, D. C. 

18. Add. Annotation : — Aa to (3) Refd. The Carl- 
garth, The Otarama, [1927] P. 93. 


22. Add. Annotation : — Refd. London Corpn. v. 
Lyons, Son & Co. (Fruit Brokers), Ltd., 
[1936] Ch. 78. 

81. Add. Annotations : — Consd. Vanderpant v. 
Mayfair Hotel Co. (1929), 27 L. G. R. 752. 
Refd. Harper v. Haden & Sons, Ltd., [1933] 
Ch. 298. 

44. Add. Annotations : — Consd. Matania v. 

National Provincial Bank, Ltd. & Elevenist 
Syndicate, Ltd., [1930] 2 All E. R. 033. 
Refd. Harper v. Haden & Sons, [1933] Ch. 
298 ; Andre® v. Self ridge & Co., [1936] 2 
All E. R. 1413. 

48. Add. Annotation: — As to (1) Consd. Harper 
v. Haden & Sons, Ltd., [1933] Ch. 298. 

56. Add. Annotation : — Refd. Nicholls v . Ely 
' * Beet Sugar Factory, Ltd., [1930] Ch. 343. 

58. Add. Annotation : — Refd. A.-G. v . Sharp 
(1930), 99 L. J. Ch. 441. 

65. Add. Annotations : — Refd. Farr v. Butters 
Bros. & Co., [1932] 2 K^. B. 600 ; Hollywood 
Silver Fox Farm, Ltd. v. Emmett* [1936] 1 
All E. R. 825. 

68. Add. Annotation : — As to (2) Refd. Vander- 
pant v. Mayfair Hotel Co. (1929), 27 L. G. R. 
752. 

73. Add. Annotation : — As to (2) Refd. Fishenden 
v. Higgs & Hill, Ltd. (1935), 153 L. T. 128. 


Part II. — Nuisances in respect of Particular Matters. 


76. Add. Annotation : — Consd. Great Western 
Railway v. Monmouthshire County Council 
(1929), 94 J. P. 0. 

77. Add. Annotation : — Consd. Farnworth v. Man- 
chester City Corpn., [1929] 1 K. B. 633. 

88. Add. Annotations : — Consd. Hollywood Silver 
Fox Farm, Ltd. v. Emmett, [1930] 1 All E. R. 
825. Refd. Harper v. Haden & Sons, Ltd., 
[1933] Ch. 298. 

94a. Demolition & rebuilding.] — Pltf. was 

the occupier of a piece of land which formed 
part of an island site & on this piece of land 
she carried on the business of an hotel 
proprietor. The remainder of the site had 
been acquired by deft, co., which was pro- 
ceeding to demolish the various properties 
which then occupied the site & to rebuild. 
Pltf. complained that deft. co. in carrying out 
its buijding operations had conducted them 
in such a way as by noise & dust to interfere 
with the reasonable & comfortable enjoy- 
ment by her of her premises, & brought the 


present action for damages. Bennett, J., 
before whom the action was tried, found that 
the damages alleged had been proved, & 
assessed them at £4,500. On appeal : — 
Held : (1) no cause of action arises in respect 
of operations, such as demolition & building, 
if they are reasonably carried on & all reason- 
able & proper steps are taken to ensure that 
no undue inconvenience is caused to neigh- 
bours. In determining what is reasonable, 
methods of building & demolition must not 
be taken as stabilised, but new inventions & 
new methods may be reasonable in the 
altered circumstances & developments of the 
day ; (2) the evidence showed that pltf. was 
inconvenienced by the dust & noise, but in 
estimating the damages the ct. must*be care- 
ful not to penalise the deft. co. by throwing 
into the scales against it losses caused by 
operations which deft. co. was legitimately 
entitled to carry out ; deft. co. could be 
made liable only in respect of matters in 
which it crossed the permissible line. 


PART I. SECT. 1. 

10 L Nuisance definable by local 
authority — By bye-law . } — Where a thing 
Is of such a character that It can be 
a nuisance it rests with the local 
authority to say whether it shall be 
considered a nuisance In the particular 


locality for which It has power to make 
bye-laws. — R amathula v. R., [1933] 
N. L. R. 11.— S. AF. 

PART II. SECT. 9, SUB-SECT. 1. 

91 1. Building operations — Mechanical 
drills.} — D atly Telegraph Oo., Ltd. 
e. Stuart (1928), 28 S. R. N. S. W. 
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291 ; 43 N. S. W. W. N. 48.— AOS. 

93 i. Building operations — Pile driv- 
ing .] — Vibration from pile driving is 
within the rule in Hylands v. Fletcher . — 
Bower v. Richardson Construction 
Co., [1938] 2 D. L. R. 309; O. R. 
X80,— CAN. 
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The order of Bennett, J., would be varied 
by reducing the damages to £1 ,000. — Andreae 
v . Selfridge & Co., Ltd., [1938] Ch. 1 ; 
[1937] 3 All E. R. 255 ; 107 L. J. Ch. 126 ; 
157 L. T. 317 ; 81 Sol. Jo. 525, C. A. 

98a. .] — Pltf. purchased a house in a 

partly rural, but largely residential district. 
Adjoining this house was a poultry farm, & 
about 100 yards from pltf.’s house was an 
orchard in which the poultry farmer kept 
large numbers of cockerels. Ptf. com- 
plained of the noise made by the cockerels 
m the early mornings, & threatened pro- 
ceedings unless they were removed. The 
cockerels were removed, but after some 
months numbers of cockerels reappeared & 
the farmer made no attempt to rearrange his 
farm so as to keep the cockerels further from 
pltf.’s property. Pltf. brought an action for 
an injunction : — Held : a nuisance had been 
proved & an injunction should be granted. — 
Leeman v. Montagu, [1930] 2 All E. R. 1677 ; 
80 Sol. Jo. 691. 

98b. Hotel kitchen.] — The making or causing of 
such a noise on premises as materially inter- 
feres with the ordinary physical comfort of 
a neighbour constitutes an actionable nuis- 
ance ; & it is no answer to say that the 
best known means have been taken to reduce 
or prevent the noise complained of or that 
the cause of the nuisance is the exercise of a 
business or trade in a reasonable & proper 
manner. In accordance with these principles 
an injunction was granted in an set ion by 
the occupier of a house abutting on a highway 
to restrain the owners of a neighbouring hotel 
from causing a nuisance to pltf. by noise 
arising from the hotel kitchen. — Vanderpant 
v. Mayfair Hotel Go., Ltd., [1930] 1 Ch. 
138; 99 L. J. Ch. 84; 142 L. T. 198; 94 
J. P. 23 ; 27 L. G. R. 752. 

98c. Greyhound racing.] — Tarry v. Chandler 
(1934), 79 Sol. Jo. 11. 

98d. Motor-cycle racing.] — Tarry v. Chandler 
(1934), 79 Sol. Jo. 11. 


98e. Loud-speakers at Stadium.] — Tarry v. 

Chandler (1934), 79 Sol. Jo. 11. 

102a. .] — Compton v. Bunting (1939), 83 

Sol. Jo. 398. 

103a. Electric motor — Part of heating apparatus.] — 

Pltfs. leased a flat to deft., who assigned the 
lease to S. S. absconded, & deft, re-entered 
the flat. During S.’s tenancy, pltfs. installed 
heating apparatus in the flat above. An 
electric motor was operated in order to cir- 
culate water in conjunction with this 
apparatus. Pltfs. brought an action to 
recover rent, & the deft, counterclaimed for 
damages for nuisance. It was found as a 
fact that for a period of three weeks the noise 
from this motor amounted to a nuisance : — 
Held: (1) the nuisance was not one of a 
merely temporary character, but was one 
which would give rise to a cause of action ; 
(2) the person liable was the landlord, who 
had installed the apparatus, & not the tenant 
of the flat above, who was merely using the 
apparatus in the only w T ay in which it could 
be used ; (3) deft., being an original lessee 
who had parted with the whole legal estate 
in the term to his assignee, could not maintain 
a counterclaim for nuisance. — Metropolitan 
Properties, Ltd. v. Jones, L1939] 2 All 
E. R. 202 ; 83 Sol. Jo. 399. 

111. Add. Annotations: — Consd. Andreae v- Sel- 
fridge & Co., [1930J 2 All E. R. 1413. Refd. 
Matania v. National Provincial Bank, Ltd. 
(1935), 154 L. T. 103. 

121a. .] — Vanderpant v. Mayfair Hotel 

Co., Ltd., No. 98b, ante. 

134a. Manure manufacture.] — Gardell v. New 
Quay Local Board (1875), 39 J. P. Jo. 742. 

134b.* Rag & bone business.] — P. set up a business 
of a rag & bone merchant without leave. 
The bones were stored in bags & removed 
weekly. The justices having found as a 
fact that the business was noxious & ejusdem 
generis with those specified, convicted P. : — 
Held : the conviction was right. — Passey 
v. Oxford Local Board (1879), 43 J. P. 
622, D. 0. 


95 i. Dairy — Noisy chums, j — 
McKklvey v. Invercargill Milk 
SUPPLY Co., LTD., [1928] N. Z. L. R. 
223.— N.Z. 

95 11. .] — Duchman v. 

Oakland Dairy Co., [1929] 1 D. L. K. 
9: 83 0 L. R. Ill— CAN. 

•o. Milk vendor — Noise of horses .] — 
In an action for nuisance, where It was 
shown that deft, had taken much 
trouble to make the carrying: on of his 
business as unobjectionable as possible, 
& had carried on his business In a fair 
& reasonable way & at a site proper 
for such a business : — Held : on the 
evidence that noises caused In the early 
mornings by the movements & stamp- 
ing: of horses which disturbed the sleep 
of pltf. constituted an actionable 
nuisance & should be restrained by 
injunction.-— Painter v. Reed, [1930] 
S. A. S. R. 295.— AUS. 

sr. biscuit factory .] — Noise from a 
biscuit factory at night held not to be 
a nuisance. — Hourston v. Brown- 
Holder Biscuits, Ltd,, ri937] 2 
D. L. R. 53 ; 11 M. P. R. 550.— CAN. 

iw. Electrical plant.] — Pltf., who 
owned & had resided since 1918 in the 
house in question herein in the village 
of Manor, sued to restrain the opera- 
tion of an electrical plant on adjoining 
lots as a nuisance. The plant, built 
some years after pltf. took up her said 
residence, had been shut down for 


some time but had boon operated 
continuously since Mar. 1937. Vibra- 
tion, noise, smoko & fumes were com- 
plained of. The trial judge found that 
the nuisance had been proved & that 
pltf.’s house was not. ub alleged, poorly 
built & unsubstantial : — Held : deft, 
should be restrained from operating 
the plant so as to cause pltf.'s land & 
house to vibrate or so that smoko 
would be carried over pltf.’s land below 
the level of the highest point of any 
dwelling thereon or so that noise from 
the exhaust would disturb pltf. Sc any 
occupant of said dwellings *n the 
ordinary enjoyment thereof at any 
time. Pltf. was also awarded 1100 
damages. — C ubbo.y v. White, [1938] 
2 W. W. R. 257.— CAN. 

sz. Concrete mixer.] — Vibration from 
concrete mixing trucks in a public 
street held a nuisance. — Anger v. 
Northern Construction Co., [19381 
4 D. L. R. 738.— CAN. 

PART II. SECT. 9 , SUB -SECT. 2. 

e I . ) — Every person has a 

right, independent of custom, to wor- 
ship in his own method, & according 
to his own rites ; the right, however, 
is not absolute, but Is limited by the 
rights of others. — Janki Prasad v. 
Karamat Hupatn (1931), I. L. R. 
53 All. 836.— IND. 

• U. .] — Final interdict granted 

on motion, on proof of nuisance by 
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conduct of religious services in an 
unusual manner & at unusual times. — 
1*111 Nfl 1,00 V. Siiaw, [1938] A. D. 570. 

— S. AF„ 

■a. Crowing cocks.] — An injunction 
had been granted, after a trial by 
afiidavit, restraining deft, from keeping 
roosters, or allowing roosters to bo 
kept, on his premises, in a residential 
area, in such manner & under suoh 
conditions as to cause a nuisance to 

f rttfs. : — Held : on the evidence it was 
mpossible to determine the real degree 
of noise caused by doft.’s birds during 
the relevant period, & consequently 
pltfs. had Dot established a nuisanoe. — 
Ruthning v. Ferguson (1930), S. R. 
(Q.) 325.— A US. 


PART II. SECT. 11, SUB-SECT. 7. 
tb. Fox farm .] — A fox farm 20 feet 
from pltf.'s bouse held not a nuisanoe 
per se ; but, in view of evidence of a 
certain slackness In conducting the 
farm for some time prior to the time 
when the present action became 
Imminent, an order was granted that 
dofts. should so carry on the business 
of the farm as not to occasion a nuisance 
to the pltf. — Miller v. Krawitz, 
[19311 1 W. W. R. 677 ; 2 D. L. R. 
784.— CAN. 


se. Tobacco factory .] — Smoke Sc 
fumes from a tobacco factory held to 
constitute a nuisance, but in junction 
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162. Add. Annotation : — Refd. Manchester Oorpn. 

t>. Famworth (1020), 46 T. L. R. 85. 

208. Add. Annotation : — Retd. Newsome v. Darton 
Urban District Council, [1988] 1 All E. R. 79. 
212. After this case add : — 

“ .] — See , also, Pubuo Hbalts, Vol. 

XXXVIII., p. 198, Nos. 887, 841.” 

221. Add. Annotation : — Refd. Nicholson v. 

Southern By. Co. & Sutton & Cheam Urban 
District Council, [1935] 1 K. B. 588. 

223a. .] — Waulis v. United French- 


Polishers 1 London Society (1005), Times, 
Nov. 28th. 

282a. Meaning of premises— Overhanging rock.] — 

PONTARDAWB RURAL COUNCIL V. MOORE- 
Gwyn, No. 864a, post. 

285. Add. Annotation : — Refd. Ager v. Gates (1084), 
151 L. T. 98. 

300a. Exhlblton of coloured light in proximity to 
railway.] — London, Midland & Scottish 
Ry. Co. v. Kibble Hat Works, Ltd. (1936), 
80 Sol. Jo. 1038. 


Part III. — Neighbouring Owners 


802. Add. Annotations : — Apld. Wilchick v. Marks 
& SUverstone, [1934] 2 K. B. 60. Refd. Bull 
v . West African Shipping, etc. Co., [1927] 
A. O. 688. 

800. Add. Annotations : — Consd. China Navigation 
Co. v. A.-G. (1932), 48 T. L. R. 375. Apld. 
Symes & Jaywick Associated Properties, 
Ltd. v. Essex Rivers Catchment Board, 
[1937] 1 K. B. 548. Refd. Kent & Porter v. 
East Suffolk Rivers Catchment Board, [1939] 
2 All E. R. 207. 

810. Add. Annotation: — As to (2) Overd. Port of 
London Authority v. Canvey Island Comrs. 
(1931), 101 L. J. Ch. 63. 

311.. Add. Annotations : — Dlstd. St. Anne’s Well 
Brewery Co. v. Roberts (1928), 140 L. T. 1. 
Consd. Pontardawe Rural District Council v. 
Moore-Gwyn, [1929] 1 Ch. 656. Dlstdf Par- 
don v. Harcourt-Rivington (1932), 48 T. L. R. 
215 ; Wilkins v. Leighton (1932), 76 Sol. Jo. 
232. Apld. A.-G. v. Cork© (1932), 48 T. L. R. 
050. Dlstd. Collingwood v. Home & Colonial 
Stores, Ltd., [1930] 1 All E. R. 74. Consd. 
Northwestern Utilities, Ltd. v. London 
Guarantee & Accident Co., [1930] A. O. 108. 
Apld. Western Engraving Co. v. Film Labora- 
tories, Ltd., [1930] 1 All E. R. 100. Dlstd. 
Howard v. Furness Houlder Argentine Lines, 
Ltd. & Brown, Ltd., [1930] 2 All E. R. 781. 
Consd. Marchant Manufacturing Co. v. Leo- 
nard D. Ford & Teller, Ltd. (1930), 154 
L. T. 430. Apld. Shiftman v. Venerable 
Order of Hospital of St. John of Jerusalem, 


[1930] 1 All E. R. 657. Dlstd. Collingwood 
v. Home & Colonial Stores, Ltd., [1930] 3 
All E. R. 200. Apld. Hale v. Jennings Bros., 
; [1938] 1 All E. R. 579. Consd. Sedleigh- 
Denfield v. St. Joseph’s Society for Foreign 
* Missions & Hillman, [1988] 3 All E. R. 321. 
Refd. Glanville v. Sutton (1927), 44 T. L. R. 
98 ; G. W. Ry. & S.S. Mostyn, The Mostyn, 
[1928] A. C. 57 ; Bartlett v. Tottenham, 
[1932] 1 Ch. 114 ; Bishop v. Consolidated 
London Properties, Ltd. (1933), 1Q2 L. J. 
K. B. 257 ; Knott v. London County Council, 
[1934] 1 K. B. 120 ; Markland v. Manchester 
Corpn., [1984] 1 K. B. 560 ; Deen v. Davies, 
[1935] 2 K. B. 282 ; Greenwood Tileries, Ltd. 
v. Clapson, [1937] 1 All E. R. 765 ; Ryan v. 
Youngs, [1988] 1 All E. R. 622 ; Westripp 
v. Baldock, [1938] 2 All E. R. 779 ; Hanson 
v. Wearmouth Coal Co., [1939] 3 All E. R. 
47 ; Mulholland & Tedd, Ltd. v. Baker, 
[1939] 3 All E. R. 253. 

318. Add. Annotations : — Refd. Hollywood Silver 
Fox Farm, Ltd. v. Emmett, [1930] 1 All E. R. 
825 ; London, Midland & Scottish Ry. Co. v. 
Ribble Hat Works, Ltd., [1930] 80 Sol. Jo. 
1038. 

314. Add. Annotations : — Consd. Western Engrav- 
ing Co. v. Film Laboratories, Ltd., [1936] 1 
AU E. R. 100. 

315. Add. Annotations : — Refd. Northwestern 

Utilities, Ltd. v. London Guarantee & 
Accident Co., [1930] A. O. 108 ; Shiftman v. 
Venerable Order of Hospital of St. John of 


refused on the ground that the effect 
of thro wins a large number of persons 
out of work would be against public 
policy. — B ottom v . Ontario Leap 
Tobacco Co., [1935] 2 D. h. R. 699 ; 
O. R. 205.— CAN. 


PART II. SECT. 13, SUB-SECT. 1. 

166 vl. .] — Sand & duet from 

mill for preparation of asphalt held a 
nuisance. — Quebec Citt v. Wilfred 
Cantin Inc., [1938] 3 D. L. R. 289.— 

CAN. 

PART II. SECT. IS, SUB-SECT. 2. 
•I. Oil r<u<»ery.]— Cil refinery co. 
restrained from causing a nuisance to a 
residential district by the emission of 
odours & fumes. — Godfrey v. Good 
Rich Refining Co., [1939] 2 D. L. R. 
116 ; 0. R. 106.— CAN, 


PART II. SECT. 13, SUB-SECT. 4. 
„ ad. Hospital.) — SuTHTLEWOltTH «. 

mg'gS-affi** S0BmAh N °* 


PART II. SECT. 14, SUB-SECT. 1. 

sk. Fence alongside public street .) — 
A fence erected alongside a public 
street is not a nuisance per se . — 
Cowan v. Harrington, [1938] 3 

D. L. R. 271 ; 13 M. P, R. 6.— CAN. 

PART IL SECT. 14, SUB-SECT. 2.— B. 

•|. “ Unfit for human habitation ” — 
Absence of phtmbing. ] — Although under 
sect. 35 of Public Health Act,1924, the 
determination of the question whether 
a particular building or port of a 
building is unfit for human habitation 
denends nson the n nlni na of the 
medical health officer or other official 
mentioned therein, nevertheless, it 
was not Intended that such opinion 
should be made arbitrarily but only 
upon reasonable grounds. Where It is 
based upon “ absence of plumbing,” 
a proper opinion would seem to pre- 
dicate at least a personal examination 
of the building by the officer, & an 
exposition of oopafttr - ' 


the abeenoe of 


tons arising from 
which would 


justify a reasonable conclusion that 
they rendered It unfit for human 
occupation because they created a 
situation which *' was or might become 
injurious or dangerous to health or 
which prevented or hindered in any 
manner the suppression of disease.” 
The abeenoe of plumbing does not in 
itself render a house ” unfit f eg human 
habitation.” — R. (Wilson) v . Holmes, 
2 W. W. R. 41 ; 3 D. L. R. 218. 


-oaA. 2 


PART II. SECT. 16, SUB-SECT. 1. 
252 i. From factory — Saw miU.h- 
Smoke, cinders Sc noise from a saw mill 
held not per se a nuisance. — Cox «. 
Wabne, [1939] 1 D. L. R. 718. — CAN. 

PART ID. SECT. 2, SUB-SECT. 2. — A. 

814 i. Extent of principle .1 — The rule 
in Hylands v. Fletcher Is not applicable 
to the ordinary domestic use of gas, 
electricity or water ip a private 
residence. — Bloom v. Oheed Sc Con- 
sumers' Gas CO., [1937] 3 D. L. R. 
70S ; O. R. 696. — BAN. 
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Jerusalem, [1930] 1 All ID. R. 557 ; Colling - 
wood v . Home & Colonial Stores, Ltd., [1930] 
3 All E. R. 200. 


815a. 


-.] — Pltf . was working as an electric 


welder in a boiler of a steamship when an ex- 
plosion occurred & steam came in through the 
furnace door. After one vain attempt he suc- 
ceeded in making his way through the door. 
He was badly scalded but suffered far more 
from shock & was rendered neurasthenic. 
The escape of steam was due to the fact that 
in a valve chest a bridge, in which a brass 
bush fitted, had been put in upside down. The 
valve had been assembled & fitted by the 
second defts. Pltf. alleged that both defts. 
were negligent in that the valve chest was 
made of cast iron. Against the first defts. he 
alleged negligence in not taking sufficient 
precautions against water hammer by secur- 
ing effective drainage of the steam pipes, & 
that having brought the steam upon the ship 
they were liable under the principle of Hylands 
v. Fletcher for not keeping it under control. 
Against the second defts. he alleged negligence 
in wrongly assembling & fitting the valve 
chest, contending that though there was no 
privity of contract they were liable in tort 
for supplying a dangerous article : — Held : 
the doctrine of Hylands v. Fletcher was not 
applicable because there was no escape of 
the steam off the premises & the steamship 
owners were not making an unnatural user 
of their premises. — Howard v. Furness 
Houlder Argentine Lines, Ltd. & Brown, 
Ltd., [1930] 2 All E. R. 781 ; 80 Sol. Jo. 554 ; 
41 Com. Cas. 290. 


816a. Confined to owners in possession.] — 

St. Anne’s Well Brewery Oo. v. Roberts 
No. 349a, post. 

310b. In case of water gas & electricity — 

Not applicable to domestic uses.] — In premises 
adjoining those of pltf. a fire originated, due 
to some unknown defect in the electrical 
wiring. Pltf.’s premises were damaged by 
the water used for extinguishing the fire : — 
Held : in the absence of any proof of negli- 
gence by defts. in the installation or the 
maintenance of the electrical wiring, they 
were not liable in damages to pltf. The 
doctrine of Hylands v. Fletcher does not apply 
to the use of water, gas or electricity for 
ordinary domestic purposes, which must be 
distinguished from the handling of them 
in bulk in m aina or reservoirs. — Collingwood 
v. Home & Colonial Stores, Ltd., [1930] 
3 All E. R. 200 ; 155 L. T. 550 ; 53 T. L. R. 
63 ; 80 Sol. Jo. 853, C. A. 

828. Add. Annotation : — Reid. Bartlett v. Totten- 
ham, [1932] 1 Oh. 114. 


825. Add. Annotation : — Dlstd. Bartlett v. Totten- 
ham, [1932] 1 Oh. 114. 

328a. Adjoining premises in warehouses.] — 

Sterling Wharfage Co., Ltd. v. Peek Bros. 
& Winch, Ltd. (1935), 79, Sol. Jo. 303. 

330a. Tapping springs.] — Before the year 1919 the 
land of pltf. ffi of deft, was in the same 
ownership. On Mar. 25, 1919, the common 
owners conveyed a cottage & garden to 0., 
& on Aug. 25, 1919, part of the land. On 
July 19, 1921, 0. conveyed the whole of the 
land to pltf. On Dec. 20, 1929, the common 
owners conveyed other part of their land to 
deft. In about 1888 a tank Y. had been 
constructed by the common owners, mainly 
on what became the land of pltf., but which 

E rojected partly on to the land which 
ecame the land of deft. The water from 
that tank was led by a pipe to another tank 
Z. wholly situate on deft, s land. The tank 
Z. was tilted so that the water overflowed on 
to land which became pltf.’s. The over- 
flow was diminished by the cattle using the 
tank as a drinking trough ; what over- 
flowed was conveyed by a stone drain to a 
point where it discharged into an open water- 
course which was also fed by an underground 
spring on pltf.’s land. The open water- 
course became a natural stream along the 
southern boundary of pltf.’s land, where 
there were two dipping places used by pltf. 
for watering his cattle & by some cottagers. 
Pltf.’s land was always boggy in places, & 
was now overgrown with rank vegetation. 
In Feb. 1930, deft, replaced tank Z. by 
another, which had two outlet holes, one only 
of which acted as an overflow outlet on to 
pltf.’s land. The overflow from the other 
outlet, which was on the west side, was led 
to a ram on deft.’s land. These alterations 
diminished the overflow on to pltf.’s land, who 
alleged that it affected the supply at the 
dipping places. He also alleged deft., in 
the alternative, had tapped springs the water 
from which escaped on to pltf.’s land, 
rendering part of it waterlogged. Pltf. 
claimed the right to a continuance of the 
overflow by grant as successor in title to C. 
or by prescription i — Held : the fact that 
owing to the natural & proper user by deft, of 
her own land some of the water in the water- 
bearing stratum below the surface had, to a 
small extent, been diverted, did not entitle 
pltf. to damages for any alleged injury 
arising from such diversion, & deft, not having 
diverted any defined watercourse nor altered 
the level of her land nor erected any structure 
upon it so as to cause rain water which would 


PART XII. SECT. B, BUB-SECT. 2.— 
B. (•). 

826 1L Measure of 

da mooes. H- Where by digging. a ditch 
beneath the natural surface of the toil 
an oocupant of land causes surface 
water, not moving in any defined 
watercourse, to be discharged upon 
the of another, he Is liable in 

damages. The damages in .the present 
oase were held to include the net 
value to pltf. of the crop which he 
would have put m on the flooded part 
of his land but for the flooding. — 

©fTO fc ft 

Iff WSMiW a t i: ili- 

CAM. 


m t. Alteration of land .) — 

Where deft. co. carried out alterations 
to its land with the result that, when 
rain fell, rain water poured from deft.'s 
land on to pltf.'s council's streets in a 
more concentrated form & carried with 
it more sand & silt than would be the 
oase in the ordinary oourse of nature : 
— Held : pltf. was entitled to an in- 
junction restraining deft, from per- 
mfttlmr its land to remain in such a 
condition that these results ensued, & 
an inquiry as to what damage had 
accrued to pltf.'s streets arose from 
the operations of deft. — Newcastle 
Council v. Australian AomcuuruBAX 
8 - * ; 0 

s g. Melted snots. 1 — In an action tor 


damage to property which waa alleged 
to hare been caused by deft, city 
bringing on to Its own land large 
Quantifies of snow which on melting 
caused a flow of water to pltf. , s land & 
injured her building : — Held : the 
water from the one scraperful of snow 
which had been shown to have been 
hauled on to the city’s land by the city 
was so negligible that the damage must 
have been caused by what fell naturally 
or was brought on to the land by parties 
other than the city ; & also the fact 
that the city after constructing a drain 
to remove the water lying on the land 
had, some years later, obstructed the 
drain when building a concrete side- 
walk did not render it liable.— 
Graham v. St. Bonivacb Citt, [1035 j 
1W.W.R. 882 ; 2 D. h. R, 488.— CAN. 



Case* 380a — 844d English and Empire Digest Supplement. 


ordinarily soak into her ground to pass on 
to pltf.’s land, pltf. was not entitled to the 
relief claimed in paras. 3 & 4 of the prayer 
of the statement of claim. — Bartlett v. 
Tottenham, [1932] 1 Oh. 114 ; 101 L. J. Oh. 
100 ; 145 L. T. 086. 

330b. Escape from factory premises.] — Defts., the 
occupiers of factory premises on the second 
floor of a building, on several occasions 
allowed water to escape into the factory 
remises of pltfs. on the floor below, whereby 
amage was caused to pltfs.* property. 
Defts.’ business included the washing of 
cinematograph film, for which purpose an 
extraordinarily large quantity of circulating 
water was necessary, also a boiler, & carboys 
for storing water : — Held : as the water was 
brought by defts. on to their premises for 
their own special purposes, & not for the 
common benefit of defts. & pltfs., & defts.’ 
user was not a normal user for the purposes 
for which both pltfs. & defts. were occupying 
the premises, the principle of the decision in 
Ryland% v. Fletcher , applied, & defts. were 
liable to pltfs. in damages & need not prove 
specific acts of negligence by pltfs. on each 
occasion. — Western Engraving Co. v. Film 
Laboratories, Ltd., [1930] 1 All E. R. 
100; 80 Sol. Jo. 165, C. A. 

331a. Overflow from boiler used for manufacturing 
purposes.] — Pltfs. wero tenant. , & in occupa- 
tion of the ground floor of commercial 
premises. Defts. were tenants & occupiers 
of the first & second floors of the premises. 
For the purpose of their business defts. 
’had installed a boiler on the second floor con- 
nected with the main water supply of the 
building ; an overflow of water occurred from 
the boiler, &, flowing down to the ground 
floor, damaged pltfs.’ stock of paper goods. 
At the time of the overflow defts., although 
carrying on their business elsewhere, were still 
tenants of the premises, & it was their custom 
to send employees over to the premises. The 
boiler apparatus was fitted with two stop- 
cocks or safety wheel- valves, but not with a 
trough or overflow waste pipe. Pltfs. claimed 
damages for breach of a duty of absolute care, 
or for negligence, or for nuisance : — Held : 
(1) the introduction of a boiler into the 
upper floor of a building of this kind was an 
ordinary & proper use of the building, & 
that, therefore, the defts. were under no 
absolute duty of care in respect of water used 


for the boiler, the principles laid down in 
Hylands v. Fletcher not applying; (2) there 
was no negligence on the part of defts. in the 
construction of the boiler or in the condition 
in which it was left. Accordingly, pltfs. 
were not entitled to claim damages. — 
Marchant Manufacturing Co., Ltd. v. 
Leonard D. Ford & Teller, Ltd, (1930), 
154 L. T. 430. 

332. Add. Annotations : — As to (1) Refd. Shiftman 
v . Venerable Order of Hospital of St. John of 
Jerusalem, [1930] 1 All E. R. 557 ; Mul- 
holland & Tedd, Ltd. v . Baker, [1939] 3 
All E. R. 253. Generally , Refd. Scammoll v. 
Hurley, [1929] 1 K. B. 419. 

34*3. Add. Annotation : — Consd. Collingwood v . 
Home & Colonial Stores, Ltd., [1930] 3 All 
E. R. 200. Refd. Mulliolland & Tedd, Ltd. v. 
Baker, [1939] 3 All E. R. 253. 

344a. Collapse of wall.] — St. Anne’s Well 
Brewery Co. v . Roberts, No. 349a, post . 

344b. .] — Wilkins v. Leighton, No. 349b, 

. post. 

344c. Permitting occupation of land by caravan 
dwellers — Misconduct by occupants.]— Deft., 
in return for payment, allowed persons to 
place caravans on a disused brickfield & to 
live in them, & some of these persons com- 
mitted in the vicinity, but not in the brick- 
field, acts which interfered with the comfort 
of people in the neighbourhood. In an action 
by the A.-G. at the suit of the local district 
council for an injunction to restrain deft, 
from permitting the brickfield to be occupied 
in such a way as to be a nuisance : — Held : 
as deft, was putting his land to an abnormal 
use he was responsible for the nuisance which 
existed in the vicinity, & he must be restrained 
from permitting the occupiers of the land 
to do the acts constituting the nuisance. — 
A.-G. v. Corke, [1933] Ch. 89 ; 148 L. T. 
95 ; 48 T. L. R. 050 ; 70 Sol. Jo. 593 ; 31 
L. G. R. 35 ; sub nom. A.-G. & Bromley 
Rural Council v . Corke, 102 L. J. Ch. 30. 

344d. Roundabout — Dangerous if improperly used.] 

— Pltf. was tenant of a stand on a fair-ground 
belonging to defts. While she was on her 
stand, a chair, with its occupant, became 
detached from a chair-o-plane, the property 
of & operated by defts., & severely injured 
pltf. It was found as a fact that the action 
was due to the recklessness of the occupant 


PART III. SECT. 2, SUB-SECT.2. — 
B. (I). 


d 1. .1 — McCartney v. Miller 

(1906), 7 Terr. L. K. 367 ; iW.LR. 
67.— CAN. 


d II. .1 — Bettober v. Turner 

(Bask.) (1913), 26 W. L. R. 136.— CAN. 


e i. .] — Three heaps of rubbish 

wero purposely lighted in a back- 
yard of a hoifse in a suburb. The 
largest of these heaps was about four 
or live feet from the poling fence 
separating the yard from that of the 
adjoining house. The fence formed 
part of the back of a shed about 1 0 or 
12 feet distant from the burning heap. 
About an hour after the fire was 
kindled, the shed was seen to be on 
Are. The fire of rubbish was still 
alight. The evidence of the person 
who lit the fire was that the fire was 
only left un watched on two occasions 
for three minutes : — Held : there was 
a duty to watch the fire & prevent it 
from escaping & rasps, had failed to 


observe their duty & wero liable upon 
the principle of Hylands v. fletchcr . — 
McCarty v . Leeming (1937), S. A. 
S. R. 432.— AUS. 

». Overloading floor of warehovse .) — 
Pltf., an automobile dealer, was the 
tenant of part of the ground floor of a 
warehouse. Deft., a dealer in seed 
grain, was the tenant of part of the 
third floor directly above pltf.'s 
premises. About three months after 
deft, had stored a large quantity of 
oats on bis floor it. collapsed, the oats 
fell through Sc brought the second 
floor down upon pltf.'s cars. In an 
action for the resulting damage, the 
immediate cause for the collapse could 
not be definitely assigned, but it was 
shown that the floprs of a building 
constructed for general warehousing 
purposes should have a carrying 
oapacity far in excess of the load under 
which deft.*e floor collapsed. There 
was no evidence that the building tn 
question was ever held out to the 
public, or prospective tenants, as a 
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general warehouse, although parts of 
it had been leased from time to time 
to various tenant* for miscellaneous 
storage purposes : — Held : deft, was 
guilty of negligence, not only in over- 
loading, but in disregarding the duty 
which, under the circumstances in- 
cluding the general flimstnes# of the 
buildiDg, was upon him to inquire & 
Inspect : & abo bis liability could be 
based on the principle of Hylands v. 
Fletcher . — Madder r. McKenzie (A. 
E.) & Oo., Ltd., 119311 1 W. W. R. 
844: 2 D. L. R. 622; affd. t 3 

W. W. R. 640; 119321 ID. L. R. 129; 
40 Man. L. R. 24.— CAN. 


si. Flood lighting .) — Flood lighting 
doe* not oorne within Rylands v. 
Fletcher , as light is not noxious or 
dangerous. — Notes r. Huron & Erie 
Mortgage Corpn., (19321 O. R. 426; 
3D.LR. 143.— CAN. 


sp. Rotary mud from oil well .] — 
McWilliams t?. Carleton Royalties, 
Ltd., [1938] 2 W. W. R. 361.— CAN. 
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of the chair : — Held : defts. were liable 
without proof of negligence on their part, as 
the principle of Rylands v. Fletcher applied. — 
Hale v. Jennings Bros., [1938] 1 All E. R. 
579 ; 82 Sol. Jo. 193, C. A. 

349a. No knowledge of danger or defect.] 

— Pltfs. were the owners of an ancient inn, 
one side of which was bounded by the ancient 
city wall of Exeter, part of which was the 
property of defts. On either side of the fire- 
place in the kitchen of the inn recesses had 
at some time unknown been formed by means 
of excavations made in the wall. In 1927 
a considerable portion of the' wall belonging 
to defts. collapsed & completely demolished 
pltfsJ inn: — Held: (1) inasmuch as the 
damage caused to pltfs.* premises did not 
arise from an abnormal or unnatural user of 
defts.* property, & defts. were not occupiers 
of the wall at the time the damage took place, 
the doctrine of Rylanda v. Fletcher did not 
apply, & (2) it had not been proved that defts. 
had knowledge of the defect which ulti- 
mately resulted in the fall of the wall or that 
there had been a failure on their part by due 
diligence to ascertain that knowledge. — St. 
Anne’s Well Brewery Oo. v . Roberts 
(1928), 140 L. T. 1 ; 92 J. P. 180 ; 44 T. L. R. 
703 ; 26 L. G. R. 638, O. A. 

Annotation*: — Ah to (2) Folld. Wilkin? v. Leighton, [1932] 
2 Ch. 106. Reid. Wilchick v. Marks & Silverstone, [19341 
2 K. B. 50. Generally, Refd, Cnnard v. Antifyre, Ltd., 
[1933] ] K. B. 561 ; Metropolitan Properties, Ltd. v. 
Jones, [1939] 2 All E. It. 202. 

349b. .] — The owner of land 

situate on a steep natural slope built in 1888 
a house called “ A. Hall.” The ground was 
then excavated on the upper side to a depth 
of thirteen feet, forming a vertical bank on 
the boundary. In order to protect this from 
weathering & crumbling the owner erected 
a retaining wall some seventy feet long & 
thirteen feet high. The adjoining land 
beyond & above the wall was left unbuilt on 
until 1925, when a house was erected & was 
afterwards purchased by deft. A. L. Early 
in 1930 the retaining wall collapsed almost 
entirely, causing pressure against & damage 
to an outside wall of a room which had been 
on to “ A. Hall.” Pltf. alleged & the ct. 
found as a fact that the collapse of the wall 
was due to the additional pressure upon it 
caused by the weight of the new house built 
in 1925, <fc he claimed a mandatory order to 
restore the wall & to take such further steps 
as might be necessary to prevent any further 
damage to his property, & an injunction & 
damages: — Held: (1) deft. A. L. as the 
owner of the house was under no liability 
to pltf. based on the doctrine of Rylands v. 
Fletcher , as her predecessor in title Lad only 
used the land for the natural & normal pur- 
pose of building a house on it ; (2) the claim 
as based on nuisance failed, as there was no 
evidence that deft, knew or could have known 
that her house constituted a nuisance or 
hidden danger to pltf.’s property, or that any 
such nuisance in fact existed. — Wilkins v. 
Leighton, [1932] 2 Ch. 106 ; 101 L. J. Ch. 
385 ; 147 L. T. 495 ; 76 Sol. Jo. 232. 


850. Add. Annotation : — Refd. Western Engrav- 
ing Co. v . Film Laboratories, Ltd., [1936] 1 
All E. R. 106 ; Marchant Manufacturing 
Co. v. Leonard D. Ford & Teller, Ltd. (1936), 
154 L. T. 430. 

353. Add. Annotations : — Distd. Western Engrav- 
ing Co. v. Film Laboratories, Ltd., [1936] 1 
All E. R. 106. Refd. Pontardawe Rural 
District Council v. Moore-Gwyn, [1929] 1 
Ch. 656 ; Bartlett v. Tottenham, [1932] 

1 Ch. 114 ; Northwestern Utilities, Ltd. 
v. London Guarantee & Accident Co., [1936] 
A. C. 108 ; Marchant Manufacturing Co. v. 
Leonard D. Ford & Teller, Ltd. (1930), 154 
L. T. 430 ; Collingwood v. Home & Colonial 
Stores, Ltd., [1936] 3 All E. R. 200 ; Hale 
v. Jennings Bros., [1938] 1 All E. R. 579; 
Hanson v. Wearmouth Coal Co., [1939] 3 
All E. R. 47. 

356. Add. Annotation : — Refd. St. Anne*s Well 
Brewery Co. v. Roberts (1928), 140 L. T. 1. 

357. Add. Annotations : — Consd. Hollywood Silver 
Fox Farm, Ltd. v. Emmett, [1936] 1 All E. R. 
825. Refd. O’Cedar v. Slough Trading Co., 
[1927] 2 K. B. 123; Matania v. National 
Provincial Bank, Ltd. (1935), 154 L. T. 103. 

359. Add. Annotation : — Consd. Pontardawe Rural 
District Council v. Moore-Gwyn, [1929] 1 Ch. 
656. 

360. Add. Annotation : — Consd. Hollywood Silver 
Fox Farm, Ltd. v. Emmett, [1936] 1 All E. R. 
825. 

363. Add. Annotations : — Held. Aldridge v. Wright, 
[1929] 2 K. B. 117 ; Vanderpant v. Mayfair 

Hotel Co. (1929), 27 L. (L R. 752 ; Bond v. 
Norman, Bond r. Nottingham Corpn., [1939] 

2 All E. R. 610. 

364. Add. Annotations : — Consd. St. Anne’s Well 
Brewery Co. v. Roberts (1928), 140 L. T. 1 ; 
Refd. Wilkins v. Leighton (1932), 76 Sol. Jo. 
232. 

364a. Maintaining overhanging rock.] — The owner 
of land on which there is an outcrop of rock 
overhanging a steep slope is not liable for 
damage caused by reason of portions of that 
rock breaking away & falling down the slope 
if the break is due to natural causes, such as 
weathering, & the owner has used his land 
in an ordinary way, without any mining or 
quarrying operations. Rocks in such a 
position, though they may become dangerous 
are not “'premises in such a state as to be a 
nuisance ” within Public Health Act, 1875 
(c. 55), s. 91 . — Pontardawe Rural Council 
v . Moore-Gwyn, [1929] 1 Ch. 656; 98 

L. J. Ch. 242 ; 141 L. T. 23 ; 93 J. P. 141 ; 
45 T. L. R. 270 ; 27 L. G. R. 493. 

366. Add. Annotation : — Refd. Bishop v. Consoli- 
dated London Properties, Ltd. (1933), 102 
L. J. K. B. 257. 

369. Add. Annotations : — Refd. Western Engraving 
Co. v. Film Laboratories, Ltd., [1930J 1 All 
E. R. 100 ; Collingwood v. Home & Colonial 
Stores, Ltd., [1936] 3 All E. R. 200. 

372. Add. Annotation : — As to ( 1) Refd. Manchester 
Corpn. v. Farnworth (1929), 40 T. L. R. 86, 


PART III. SECT. 2, SUB-SECT. 2.— 
C. (a) u. 

n i, .] — Deft, lit a fire on hie 

land on Feb. 15, 1033, for the purpose 
of burning off approximately 100 acres 
of stubble. The stubble was burnt 


off as an ordinary fanning operation & 
in the way in which the majority of 
farmers in the district burnt their 
stubble. During the operation a tree 
stump became Ignited & smouldered 
until Feb. 20, when a high wind caused 
the fire from the stump to spread to 

** 


& damage pltf.’s land : — Held : the 
lighting of such a large area of stubble 
was not a natural or ordinary user of 
the laud & deft, was liable for the 
damage thus causod. — W kbbkr v. 
Hazelwood (1934), 34 S. R. N. 8. W. 
155 ; 51 N. S. W. W. N. 53.— -AUS. 
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874. Add. Annotation* : — Consd. St, Anne’s Well 
Brewery Oo. v. Roberts (1928), 140 L. T. 1. 
ApkU Wilkins v . Leighton, [1982] 2 Oh. 106. 
Reid. Liddle v. North Hiding of Yorkshire 
County Council, [1934] 2 K. B. 101 ; Hale 
v. Jennings Bros., [1938] 1 All E. R. 579 ; 
Sedleigh-Denheld v. St. Joseph's Society for 
Foreign Missions & Hillman, [1038] 3 All E. R. 
321. 

876. Add. Annotations : — Held. G. W. Ry. v. S.S. 
Mostyn, The Mostyn, [1928] A. 0. 57 ; St. 
Anne's Well Brewery Oo. v. Roberts (1928), 
140 L. T. 1. 

879. Add. Annotations : — Held. Northwestern 
Utilities, Ltd. v. London Guarantee & 
Accident Co., [1936] A. C 108 ; Shiftman r. 
Venerable Order of Hospital of St. John of 
Jerusalem, [1930] 1 All E. R. 557 ; Hale v. 
Jennings Bros., [1038] 1 All E. R. 579. 

886. Add. Annotations : — Consd. Vandarpant v . 
Mayfair Hotel Co. (1929), 27 L. G. R. 752. 
Retd. Aldridge v. Wright, [1929] 2 K. B. 117 ; 
Keewatin Power Co., Ltd. v. Lake of the 
Woods Milling Co., [1930] A. C. 640 ; Lid- 
diard v. Waldron, [1933] 2 K. B. 319. 

889. Add. Annotation : — Refd. St. Anne's Well 
• Brewery Co. v . Roberts (1928), 140 L. T. 1. 


Part IV.- 

488. Add. Annotations : — Refd. Lagan Navigation 
Co. v. Lambeg Bleaching, Dyeing A Finish- 
ing Co., [1927] A. C. 226 ; Seaton v . Slama 
(1932), 77 Sol. Jo. 11. 

489. Add. Annotation: — As to (1) Refd. Lagan 
Navigation Co. v. Lambeg Bleaching, Dyeing 
A Finishing Co., [1927] A. C. 226. 

444. Add. Annotations: — As to (1) Refd. Lagan 
Navigation Co. v. Lambeg Bleaching, Dyeing 
A Finishing Co., [1927] A. 0. 226. Generally , 
Refd. The Oarlgarth, The Otarama, [1927] 
P. 93. 

445. Add. Annotations : — Consd. Lagan Naviga- 


Digest Supplement. 

414. Add. Annotation .’—Refd. Matania v. Nationa 
Provincial Bank, Ltd. A Elevenist Syndicate 
Ltd. (1936), 155 L. T. 74. 

416. Add. Annotation : — Consd. Hollywood Silver 
Fox Farm, Ltd. v. Emmett, (1936] 1 All E. R. 
825. 

480. Add. Annotation : — Consd. Andreas v. Self- 
ridge A Co., [1936] 2 Aft E. R. 1413. 

482a. Silver fox breeding — Firing gun on 

adjoining property.] — Plfcf. co. carried on the 
business of breeding silver foxes on their 
land. During the breeding season the vixens 
are very nervous, A liable if disturbed either 
to refuse to breed, to miscarry, or to kill their 
young. Deft., an adjoining landowner, mal- 
iciously caused his son to discharge guns on 
his own land as near as possible to the 
breeding pens for the purpose of injuring 
pltfs. by interfering with the breeding of the 
foxes : — Held : pltfs. were entitled to an 
injunction A damages, although the firing 
took place on deft.’s own land, over which 
he was entitled to shoot. — Hollywood 

.* Silver Fox Farm, Ltd. v. Emmett, [1936] 
2 K. B. 468 ; [1936] 1 All E. R. 825 ; 105 
L. J. R. B. 829 ; 155 L. T. 288 ; 52 T. L. R. 
011 ; 80 Sol. Jo, 488. 


Remedies. 

tion Co. v , Lambeg Bleaching, Dyeing A 
Finishing Co., [1927] A. *0. 226. Refd. 
Seaton u. Slama (1932), 77 Sol. Jo. 11. 

447. Add. Annotation : — As to (1) Refd. Salisbury 
A Fordingbridge District Drainage Board v. 
Southern Tanning Co. (1920), Ltd., [1927] 
2 K. B. 566. 

465. Add. Annotation : — Consd. Lagan Naviga- 
tion Co. v. Lambeg Bleaching, Dyeing A 
Finishing Co., [1927] A. C. 220. 

482a. .] — Metropolitan Properties, Ltd. 

v. Jones, No. 103a, ante . 


PART UL SECT. 2. SUB-SECT. 2.— 

c. (iu 

878 I. General rule — Otmer not liable.] 
— The true view of the law as to the 
act of a stranger, both as relieving 
from initial or original negligence ft 
by way of exception to or as a limitation 
of t.he rule In Hylands v. Fletcher , hr 
that where the escape of the dangerous 
article or agency Is caused by the acs 
of a stranger over whom the owner ot 
keeper thereof has no control, the 
happening or the injurious effect of 
whose act he could not reasonably be 
expected to anticipate, such owner or 
keeper is not liable for the escape & 
its results. — London Guarantee & 
Accident Oo., Ltd. v. Northwestern 
Utilities, lA>., [18841 1 W. W. R. 
675 : revsd. -o* the foots (1834), 3 
W. to. ft. 641 ; 1 D. L. R. 185 : [1835] 
4 D. L. R. 737 ; 3 W. W. R. 4^6, P. C. 
—CAN. 

se. Sparks from machine used by 
defendant on another f s land causing fire 
on plaintiff's land .] — Pbtt e, Sims 
Patino ft Road Construct! on Oo. 
Ptt., Ltd., [1888) Y L. R. 847; 
[19281 Argus L. R. 813. — A US. 


PART 111. SECT. 2, SUB-SECT. 8. 
888 i. Duty of neighbouring owner .] — 
During a windstorm, one of the brick 


walls of deft.’s garage was drawn out- 
wards. ft the falling wall injured the 
infant pltf. who was playing in her 
father’s yard on the adjoining property. 
{The Judge found that both in design 
& construction the wall was sufficient 
for the purpose for which It was in- 
tended* ft that its fall was due to the 
storm, which he found to be one of 
such extraordinary vielenoo that it 
could not reasonably have been antici- 
pated ; be found also that the wall was 
not a nuisance : ft that the breach of 
a building bye-law, in xml employing 
an architect, oould not be said to have 
caused the aocident ; moreover the 
bye-law in question gam no right of 
action to pltf. : — Held : deft, was not 
liable^ — M archtshtn e. Fane Auto 
Works, Ltd., [18881 1 W. W. R. 689 ; 
1 D. L R. 618 ; affd., £1868] 8 W. W. 
R. 881.— CAN. 

PART nt SECT. 4. 

o i. Ammonia plant causing loss 

of patronage to theatre — Loss due to 
change in eftora tier *f di str i rj.]- 


Avenue Theatre, Ltd. «. Vancouver 
Gas Oo. (1888). 40B.O.R. 875.— CAB. 

PART IV. SECT. U SUM8GT. 2.— 
B. in). 

442 8. .J — McLoushlan v. 

54 


Martin (1804), 6 Nfid. L. R. 44.— 
NFLD. 

PART IV. SECT. 1, SUB-SECT. 2.— 
C. (a). 

apr. No right to abate — Nuisance by 
building — Hide in I ndia . ) — There is no 
statutory provision in India justifying 
a private person or a member of the 
public in demolishing a building ft 
causing loss to another person by way 
of abating a nuisanoe. Such an act u 
contrary to sect. 93 of the Indian Penal 
Code ft is governed by Indian statute 
law ft not Emelteh common law.— 
Narajwmhulu v. Naour Sahib (1938), 
I. L. R. 57 Mad. 851.— IND. 

PART IV. SECT. 2, SUB-SECT. 1. 

—■A* (a) 1. 

488 i. Of permanent character .] 

— An owner who fs not in occupation 
of a house asm 61© a suit for damages 
tar nuisance without Joining the 
occupier if the nuisance complained ot 
Is ** permanent M ft of such a character 
as to injuriously affect the levtrataa. 
where the nuisance in caused by 
machinery installed in certain j 

fer the purposes of supply! 

to a city In pursoaaee 

. , ^ tat the said 

In pguotfcwSy a 
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517. Add. Annotation: — Consd. Cunard v . Antd- 
fyre, Ltd., [1833] 1 K. B. 651. 

527. Add. Annotations : — Consd. Cunard v. Anti- 
fyre, Ltd., [1933] 1 K. B. 551 ; Metropolitan 
Properties, Ltd. v. Jones, [1939] 2 All E. R. 
202. Refd. Otto v. Bolton & Norris, [1930] 

1 All E. R. 900. 

528. Add. Annotation : — Consd. Cunard v. Anti- 
lyre, Ltd., [1933] 1 K. B. 561. 

542. Add. Annotations: — Refd. Blundy, Clark & 
Co. t;. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401 ; Harper v. Qaden 
& Sons, [1933] Ch. 298. 

545. Add. Annotation : — Refd. Vanderpant v. May- 
fair Hotel Co., [1930] 1 Ch. 138. 

549. Add. Annotation : — Refd. Coleshill t?. Man- 
chester Corpn., [1928] 1 K. B. 776. 

550. Add. Annotations : — Refd. Vanderpant v. May- 
fair Hotel Co. (1929), 27 L. G. R. 752 ; 
Harper v. Haden & Sons, Ltd., [1933] Ch. 
298. 

552. Add. Annotation : — Refd. Blundy, Clark & 
Co. v. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401. 

558. Add. Annotations: — Refd. Blundy, Clark & 
Co. v. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401 ; Harper v. Haden 
& Sons, [1933] Ch. 298. 

506. Add. Annotation : — Consd. Comford v. 
Havant & Waterloo Urban District Council 
(1932), 97 J. P. 137. 

566a. .] — Certain sewage disposal works 

were vested in P., a local authority. As 
these disposal works served an area within 
the jurisdiction of H., another local authority, 
H., by arrangement with P., had operated 
the sewage disposal works. Pltfs. brought 
an action against both P. & H., claiming an 
injunction to restrain them from causing a 
nuisance by smell arising from the sewage 
disposal works : — Held : an injunction must 
be granted against H., which operated the 
sewage disposal works, but P., the authority 
owning the works, having had no notice of 
the nuisance until action brought, no injunc- 
tion could be granted against them. — Corn- 
ford v. Havant & Waterloo Urban Dis- 
trict Council (1933), 97 J. P. 137 ; 31 
L. G. R. 142. 

566b. Master — Nuisance created by servant.] — 


The servant of deft. F. was driving a lorry 
laden with carboys of sulphuric acid along a 
highway when without his knowledge &; 
without negligence on his part, one of the 
carboys became cracked & the sulphuric acid 
ran into the road. The driver after travelling 
some distance from the place where that 
happened was informed of the occurrence, 
but he did not return to the spot until about 
half-an-hour later & took no steps to warn 
persons on the highway of any danger. 
Meanwhile, pltf., who was riding a motor- 
bicycle on the highway, mistook the sulphuric 
acid for water & rode through it, with the 
result that his machine skidded & he fell 
to the ground & was burned by the acid. 
On a claim by pltf. for damages for personal 
injuries : — Held : deft. F. was liable on the 
ground that his driver, having been 
responsible, though without negligence, for 
the presence of a nuisance on the highway, 
allowed it to remain there after knowing that 
it existed without warning users of the high- 
way about it. — Pope v. Fraser & Southern 
Rolling & Wire Mills, Ltd. (1938), 55 
T. L. R. 324 ; S3 Sol. Jo. 135. 

507a. .] — Short v. Taylor (1709), 2 Eq. Cas. 

Abr. 622 j 22 E. R. 441. 

Annotation Apld. Williams v. Jersey (1841), Or. Sc Ph. 91. 

572. Add. Annotation: — Consd. Sedleigh-Denfield 
v. St. Joseph’s Society for Foreign Missions, 
[1939] 1 All E. R. 725. 

575. Add. Annotation: — Consd. Sedleigh- Denflold 
v. Si. Joseph’s Societ-v for Foreign Missions 
[1939] 1 All E. R. 725. 

675a. No notice of nuisance.] — The 

college, the first deft., was the owner of 
property adjoining pltf.’s premises. The 
boundary of its property on that side had 
originally been a ditch & a hedge, their 
relative positions changing along the 
boundary. Where pltf.’s garden adjoined the 
college property, the ditch abutted on pltf.’s 
garden, the hedge being on the side of the 
ditch nearer to the college property. It was 
admitted that, applying the usual presump- 
tion, the ditch at this point belonged to the 
college. About 1934, when a block of flats 
was erected upon the western side of pltf.’s 
premises, the ditch had been piped by 
the county council. No permission was 
obtained from the college, & the fact of these 
pipes having been put in was not at any 
material time brought to the notice of the 


“ permanent ” one, i.e. one “ which 
will continue indefinitely unless some- 
thing is done to remove it.” — A lwar 
Chetty v. Madras Electric Supply 
Corpn., Ltd. (1933), I. L. R. 66 Mad. 
289.— IND. 

483 ii. .J — To give a re- 

versioner a right of action for nuisance, 
the iniury must be of a permanent 
character. — L andzick v. Robinson 
(1935), 43 Man. L. R. 30. — CAN. 

PART IV. SECT. ». SUB-SECT. 1. 

—A. (b). 

it. Tenant.) — A tenant is entitled 
to reoover damages for a nuisance 
which affects his use Sc enjoyment of 
he leased premises, even though the 
nuisance existed to his knowledge 
when he entered Into the lease. 

An injury to the pltf . s business 
caused by a nuisance is a ground for 
damages. — B illingsgate Fish, Ltd. 
v. British Columbia Sugar Refining 

j.s. 


Co., Ltd., [19331 1 W. W. R. 530 ; 40 
B. C. R. 643. — CAN. 

PART IV. SECT. 2, SUB-SECT. 1.— 

B. («) i. 

640 xili. .] — In an action by a 

landowner against a golf club wherein 
he sought an injunction on the ground 
of nuisance : — Held : pltf. was entitled 
to show that the acts of deft, in main- 
taining Sc operating the golf course con- 
stituted a public nuisance Sc that, 
because thereof, he suffered particular, 
direct, Sc substantial special damage, 
above that sustained by the public at 
large. — Criswell v. Charleswood 
Rural Municipality, & Alcrrst 
Golf Club, Ltd., [1935] 3 W. W. R. 
217. — CAN. 

PART IV. SECT. 2, SUB-SECT 2.— A. 

646 i. Person permitting nuisance — 
Nuisance created by licensee .) — Where a 
person uses land merely as a lioensee 


the owner or licensor may be liable for 
any nuisance the licensee commits Sc 
which the licensor or owner does not 

E revent him from carrying on. There 
a great difference between the position 
of responsibility with relation to a 
licensee with exclusive rights pending 
the term & a mere transitory licensee. 
There may also be a difference between 
a landlord Sc a lessor.— Grierson v . 
Osborne Stadium, Ltd., [1933] 1 
W. W. R. 634 ; 3 D. L. R. 598 ; 41 
Man. L. R. 163.— CAN. 


PART IV. SECT. 2, SUB-SECT. 2.— B. 

sg. Liability of joint contributors .] — 
Where two or more persons contribute 
In part only to the oreation of a 
nuisance, each is severally liable. 
Each may be restrained from doing 
the act which contributes to that which 
becomes, in the aggregate, a nuisance. 
— L'Bstranoe v. The Brisbane Gas 
Go.. [19281 S. R. Q. 180.--AUS. 
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college authorities. No proper guard was put 
at the entrance to the pipe to prevent its 
being blocked by dAbria, The pipe becoming 
blocked, pltf.’e garden was flooded, Sc he 
claimed damages from the college, on the 
ground that the pipe was a nuisance. He 
also claimed damages from the second deft., 
the lessee of the block of flats above referred 
to, upon the ground that she had covenanted 
in the lease of her property to repair, maintain 
Sc cleanse all sewers, drains, water-courses, 
culverts Sc pipes : — Held : (1) it was equally 
open to pltf. Sc to the college to put this pipe 
right, & pltf. could not complain of the 
failure of the college to abate a nuisance of 
which they had no notice, being a nuisance 
which pltf. could have abated himself ; 
(2) as the second deft, could not abate this 
nuisance without committing a trespass, 
there was no claim against her. — Sedleigh- 
Denfield v. St. Joseph’s Society for 
Foreign Missions & Hillman, [1938] 3 
All E. R. 321 ; 159 L. T. 253 ; 82 Sol. Jo. 
006 . 

575b. r No knowledge of nuisance.] — Reap. 

college was the owner of property adjoining 
applt.’s premises. The boundary of its 
property on that side had originally been a 
ditch & a hedge, their relative positions 
changing along the boundary. Where 
’applt.’s garden adjoined the college property, 
the ditch abutted on app't.’s garden, the 
hedge being on the side of the ditch nearer 
to the college property. It was admitted 
that, applying the usual presumption, the 
ditch at this point belonged to the college. 

* About 1934, when a block of flats were 
erected upon the western side of applt.’s 
premises, the ditch had been piped in by 
the county council. No permission was 
obtained from the college, Sc the fact of these 
pipes having been put in was not at any 
material time brought to tho notice of the 
college authorities. No proper guard was 
ut at the entrance to the pipe to prevent its 
eing blocked by debris. The pipe becoming 
blocked, applt.’s garden was flooded, & he 
claimed damages from the college, on the 
ground that the pipe was a nuisance : — 
Held ; the college owed no duty to applt. to 
abate a private nuisance which had been 
created on its land by a trespasser, Sc of 
which it had no notice. — Sedleigh-Denfield 
v. St. Joseph’s Society for Foreign 
Missions, [1939] 1 All E. R. 725 ; 83 Sol. Jo. 
236, C. A. 

582* Add, Annotation: — Generally , Refd. Wilchick 
v . Marks Sc Silverstone, [1934] 2 K. B. 66. 

584. Add, Annotations : — As to (1) Consd. Comford 
v. Havant Sc Waterloo Urban District 
Council (1932), 97 J. P. 137 ; Metropolitan 


Properties, Ltd. v, Jones, £1939] 2 All E. R. 
202. Generally , Hefd. Wilcbick v. Marks Sc 
Silverstone, [1934] 2 K. B. 50. 

588a. Nuisance Installed by landlord.] — 

Metropolitan Properties, Ltd. v. Jones, 
No. 103a, ante, 

589. Add, Annotation : — Refd. Comford v. Havant 
Sc Waterloo Urban District Council (1932), 
97 J. P. 137. 

598a. Jus tertil.] — In an action of trespass a deft, 
cannot set up a jus tertii against a possessory 
title. The same rule applies to an action 
for polluting a several fishery Sc damaging 

Now does the jus tertii rule apply to such 
an action ? I must confine my remarks 
most strictly to actions of the kind before me. 
There are many kinds of nuisance actions, 
e.g. an action for infringement of ancient 
lights, Sc so on. Sc I am very far from saving 
that the jus tertii rule applies to every kind 
of nuisance action. But in this case I am 
dealing with a nuisance action of a kind 
peculiar to itself Sc to other pollution actions. 
It is not trespass, but it is very analogous 
to trespass. In my judgment where defts. 
are doing acts per se illegal, & therefore not 
justifiable under any outside authority, they 
cannot set up a jus tertii as a defence in an 
action of this kind (Farwell, J.). — Nicholls 
v. Ely Beet Sugar Factory, [1931] 2 Ch. 
84, 87 ; 100 L. J. Ch. 269 ; 145 L. T. 113. 

598b. Clause in lease permitting rebuilding of 
adjacent property.] — Andrew v. Selfridge 
Sc Co., Ltd., No. 94a, ante . 

599. Add. Annotation : — Consd. Hollywood Silver 
Fox Farm, Ltd. v. Emmett, [1930] 1 All E. R. 
825. 

801. Add. Annotation : — Refd. Harper v, Haden 
& Sons, [1933] Ch. 298. 

608. Add. Annotation : — Refd. Lagan Navigation 
Co. v. Lambeg Bleaching, Dyeing Sc Finish- 
ing Co., [1927] A. O. 226. 

609. Add. Annotation : — Refd. Lagan Navigation 
Co. v. Lambeg Bleaching, Dyeing Sc Finish- 
ing Co., [1927] A. O. 220. 

612. Add. Annotation : — Refd. Lagan Navigation 
Co. v, Lambeg Bleaching, Dyeing Sc Mnish- 
ing Co., [1927] A. 0. 226. 

613. Add. Citation 25 L. G. R. 1. 

626. Add. Annotation : — Refd. Manchester Corpn. 
v. Famworth (1929), .40 T. L. R. 85. 

640. Add. Annotation : — Refd. Mayhead v. Hy- 
draulic Hoist Co. (1931), 100 L. J. K. B. 369. 

660. Add, Annotation : — Refd. Famworth v, Man- 
chester City Corpn., [1929] 1 K. B. 533. 

669. Add, Annotation : — Refd. Matania v. National 
Provincial Bank, Ltd. Sc Elevenist Syndicate, 
Ltd., [1936] 2 All E. R. 633. 


PART IV. SECT. 2. SUB-SECT. 3.— A. 

Delay — Action by Attorney 
General — LacMs o/ relator,}— Propeiri- 
Inipi were brought by the A.-G at the 
relation of the County Council of 
Down, 8c by county council for a 
declaration that defts. had wrongfully 
obstructed the public highway by 
erecting a public lavatory, Sc bar a 
man datory injunction to compel defts. 
to pull down the structure Sc restore 
the highway :—Held : the delay % on 
the part of the oounty council had 
disentitled them to an Injunction, but 
the laches of a relator is not ne c e ssar ily 
to be attributed to the A.-G., & while 
delay on his part with knowledge of 


the alleged violation of his rights 
cannot be ignored, there was no 
sufficient evidence of the A.-G.’s know- 
ledge of the infringements of the rights 
of the publio to Justify a refusal of the 
mandatory injunction. — A.-G. & Down 
County Council v, Newby No. l 
Bubal District Council, (1933 J N. I. 
50.— IR. 


PART IV. SECT. 2, SUB-SECT. 4. 
il. Nominal damages.] — M urphy r. 
Bacon, [1931] 1 D. L. R. 1001 ; 1 
M. P. R. 586,— CAN. 


PART IV. SECT. S, SUB-SECT. 

A. (e). 

STS iv. In a «w to timet action 




for an injunction restraining the 
establishment of a hospital, on the 
ground that it will oonstitute a nuisance 
to pltf., he must prove a strong pro- 
bability almost amounting to moral 
certainty that the hospital will be an 
actual nuisance. — Shuttle worth v. 
Vanoouver General Hospital, [1827] 
2D. L. R. 573; [1927] I W W. R. 
476 ; 38 B. O. R. 300,— CAN. 

. T* *3 — Pltffc. moved for an 

injunction to prevent a nuisance, which 
they feared would arise from noire Sc 
vibration caused by the establishment 
of a factory then in course of erection : 
—Held.* asit had not boon established 
that the damage apprehended was 



681. Add . Annotation : — Retd. Graigoia Merthyr 
Oo. v. Swansea Oorpn., [1928] Oh. 235. 

730. Add. Annotation : — Retd. Hill v. Aldershot 
Borough Council, [1933] 1 K. B. 259. 

774a. Appeal to quarter sessions — Objection to 
original notice Sc order — Jurisdiction ot 
quarter sessions.] — On failure by an owner of 
premises to abate a nuisance thereon when 
required by notice to do so, the sanitary 
inspector caused a complaint to be preferred 
to a ct. of summary Jurisdiction. The ct. 
made an order requiring the owner to abate 
the nuisance, & the owner did not appeal 
against that order. On the failure of the 
owner to comply with the order the sanitary 
inspector caused a further complaint to be 
preferred to the same ct., which ultimately 
made an order imposing penalties on the 
owner. Against that order the owner 
appealed to quarter sessions, & on the hearing 
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♦ 

of the appeal for the first time took objection 
to the original notice & order. The ct. 
of quarter sessions allowed the appeal on the 
ground that the original notice & order were 
bad : — Held : the ct. of quarter sessions on 
appeal against the order imposing penalties 
had no jurisdiction to inquire into the validity 
of the original notice Sc order, inasmuch as no 
objection had been made to the original 
complaint & no appeal brought against the 
original order. — Ager v . Gates (1934), 161 
L. T. 98 ; 98 J. P. 223 ; 32 L. G. R. 167 ; 30 
Cox, C. C. 105, D. C. 

793. Add. Annotation : — Consd. Pointon v. Cox 
(1920), 130 L. T. 600. 

794. Add. Annotation :— Apld. R. v . Surrey 
Justices, Ex p. Witherick, [1932] 1 K. B. 
450. 

799. Add. Annotation : — Refd. Manchester Corpn. 
v. Famworth (1929), 40 T. L. R. 86. 


imminent & of a substantial character, 
the claim was premature. — R obertson 
v. Duthie Steel Casement Co., Ltd., 
[1927] N. Z. L. R. 826.— N.Z. 


PART IV. SECT. 3, SUB-SECT. 3 — 
C. (b). 

731 i. Who is "owner” — Solicitor 
collecting rent .] — On July 20, 1936, a 
notice to abate a nuisance was served 
on applts. , a firm of solrs. , as “ owners ’ ' 
of certain premises consisting of a 
dwelling house, which had been in the 
occupation of a tenant. On Nov. 25, 
1936, a summons was served on 
applts. as “ owners ” under sect. 2 
of the Public Health (Ireland) Act, 
1878. The condition of the premises 
was not Improved. On Jan. 21, 1937, 
the Resident Magistrate made an order 
convicting & fining the applts. & 
ordering them to abate the nuisance. 
Applts. appealed to the Recorder of L. 


The actual ownership of the premises 
lay in a number of persons, most, of 
whom lived in America ; but it was 
admitted for the purpose of the hearing 
before the Recorder that applts., in 
applying for rent in arrear & demand- 
ing & receiving rent in arrear, were 
acting as solrs. for the owner in respect 
of such demand & receipt. On 
Fob. 11, 1935, applts. wrote to the 
tenant pointing out thelt he had only 
paid his rent up to Aug. 11 last He 
that there was a considerable amount 
due by him. In this letter they said : 
‘ * we think you should make an effort, 
to pay up this rent & we are prepared 
to receive tne rent on behalf of our 
client.'* The Recorder found as a fact 
that at all material times the payments 
were received by applts. in the 
ordinary course of their business as 
solrs. as payments on account of 
arrears of rent. He also found as a 
fact on the evidence that applts. 


did not act as agents for the collection 
or receipt of current rent, but only as 
solrs. in the course of their business to 
enforce payment of rent which was in 
arrear. lie held that applts. were not 
owners within the meaning of Public 
Health (Ireland) Act, 1878, & allowed 
the appeal. The Recorder, however, 
stated a case for the opinion of the 
Ot. of Appeal ; — Held : to constitute 
applts. agents within Public Health 
(Ireland) Act, 1878, sect. 2, they muBt 
be acting as agents duly appointed & 
duly authorised to collect rent includ- 
ing current rent, A not, merely as solrs. 
authorised in the course of their 
business to collect a debt which con- 
sists of arrears of rent ; & on his 

findings of fact, the Recorder was right 
in holding that applts. were not 
" owners " within the meaning of the 
Public Health (Ireland) Act. 1878.— 
Londonderry Corpn. v . Gtllkbejf & 
Glass, [1939] N. I. 144.— IR. 
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Cases 1 — 41 a. English and Empire Digest Supplement. 


OPEN SPACES AND RECREATION GROUNDS. 

Part I. — General Rights of Public. 

1. Add. Annotation : — Retd. Hue v. Whiteley, [1929] 1 Ch. 440. 

10. After this case add : — 

Open spaoe within London Open Spaces Act, 1893, c. lxxl — Whether liable to expropriation under 
Housing Act .] — See Compulsory Purchase, No. 2235f, ante . 


Part II— Exemption from Rates, Charges, etc. 


2. Add. Annotations : — Consd. Consett Iron Co. 
v. Durham County Assessment Committee 
for No. 6 or North-West Area (1930), 99 
L. J. K. B. 277. Dlstd. London Playing 
Fields Society v. Essex (8. W. Area) Assess- 
ment Committee (1930), 94 J. P. 241. Consd. 
Mitcham Golf Course Trustees v . Ereaut, 
[1937] 3 All E. R. 460. 

13. Add. Annotation : — Dbtd. London Playing 
•Fields Society v . Essex (8. W. Area) Assess- 
ment Committee (1930), 94 T. P. 241. 

14a. .] — Applts. were a body incor- 

porated by Royal Charter for the purpose of 
providing playing fields for the use of clubs 
& persons who could not afford to pay full 
economic rents. Land was conveyed to 
applts. by a deed containing a restrictive 
covenant that the land should be used for 


the purposes of Recreation Grounds Act, 
1859 (c. 27), as though it had been con- 
veyed under that Act, but subject to the 
power of applts. to sell the whole or any part 
of the land. Applts. successfully appealed 
to Quarter Sessions against a poor rate in 
which they were rated & assessed in respect 
of the land. On reaps.’ appeal by case 
stated : — Held : Bince the land was not 
“ struck with sterility ” as a matter of law, 
there being no statutory & irrevocable 
dedication to the public, applts. were in 
rateable occupation. — London Playing 
Fields Society v. Essex (8. W. Area) 
Assessment Committee (1930), 144 L. T. 
233 ; 94 J. P. 241 ; 40 T. L. R. 031 ; 74 
Sol. Jo. 002 ; 28 L. G. R. 691 ; (1920-31), 1 
B. R. A. 307, D. C. 


Part III —Powers of Regulation and Management 


24a. Garden committee — Membership — Eligibility 
of women.] — Sex Disqualification (Removal) 
Act, 1919 (c. 71), s. 1, removes the bar im- 
posed by Kensington Improvement Act, 
1851, s. xliii., by which “ . . . the male 
inhabitant householders . . . shall be & are 
hereby constituted & appointed a committee 


for the care & management ” of the respective 
ardens referred to, & entitles women house- 
olders to be appointed to the committees. — 
Re Ed ward es Square Garden Committee, 
Smith v. Mitchell (1934), 51 T. L. R. 35 ; 78 
Sol. Jo. 707. 


Part IV. — User 

33. Add. Annotation : — Refd. A.-G. v . Poole 
Corpn., [1930] 3 All E. R. 852. 

35. Add. Annotations : — Dlstd. A.-G. v. Sunder* 
land Corpn. (1929), 40 T. L. R. 10. Refd- 
A.-G. v, Manchester Corpn., [1931] 1 Ch. 254. 

38. Add. Annotations : — Folld. Re Cranstoun. 

National Provincial Bank, Ltd. v. Royal 
Society for Encouragement of Arts, Manu- 
factures & Commerce, [1932] 1 Ch. 537. 
Refd. I. R. Comrs. v. Yorkshire Agricultural 
Soc. (1927), 44 T. L. R. 69. 

39. Add. Annotation : — Consd. A.-G. v. Sunder 
land Oorpn., [1929] 2 Ch. 430. 

40. Add. Annotation : — Refd. A.-G. v. Poole 
Corpn., [1938] Ch. 23. 


of Open Spaces. 

, 41a. .] — By a conveyance dated 

Apr. 28, 1905. the Comrs. of Poole Harbour 
conveyed to the Poole Corpn. in consideration 
of certain covenants a part of certain land 
known as Sandbanks. The land was expressed 
to be conveyed to the Council to hold “ in fee 
simple to the intent that the same may for 
ever hereafter be preserved & used as a pleasure 
or recreation ground for the public use.” 
Among the covenants by the Council it was 
covenanted “ That the Council will at all 
times hereafter subject as aforesaid preserve 
the land hereby conveyed as an open space or 
as a pleasure ground or recreation ground for 
the use of the public & will take all necessary 
steps to maintain the land as such.” There 
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VoL XXXVL— Open Spaces. Cases 41a— 43. 


was also a covenant to reserve a portion 
of the land for a bathing station. In 1934, 
the Council having laid out the land as a 
recreation or sports ground, with a bathing 
establishment & so forth, proposed to build 
a residence for a caretaker on the land. In 
an action brought by the A.-G. at the relation 
of persons owning or interested in adjoining 
land to restrain the erection of the caretaker’s 
residence on the open space : — Held : ( 1 ) the 
conveyance of Apr. 28, 1905, was a document 
inter partes in respect of which the cove- 
nantees would be the proper parties to sue <fc 
not the A.-G. at the instance of parties 
interested. It was plain therefore that, if 
pltf. was to succeed in the action, it could only 


be because he could show that what the 
Council were doing was in breach of the 
statutory obligations imposed on them by 
Open Spaces Act, 1906 (c. 26), s. 10 ; (2) the 
evidence showed that the erection of a care- 
taker’s residence was reasonably necessary 
to enable the Council to comply with the 
requirement of sect. 10 (6) to “ maintain & 
keep the open space ... in a good & decent 
state ” & the Council had therefore power 
within the last words of the sect, to erect a 
caretaker’s residence. — A.-G. v . Poole 
Corpn., [1938] Ch. 23 ; [1937] 3 All E. R. 
608 ; 106 L. J. Ch. 319 ; 167 L. T. 209 ; 101 
J. P. 498 ; 53 T. L. R. 924 ; 81 Sol. Jo. 627 ; 
36 L. G. R. 472, C. A. 


Part V. — Royal Parks. 

43. Add. Annotation : — As to (2) Raid. Twickenham Corpn. v. Solosigns, Ltd., [1 939 J 3 All E. It. 240. 
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Cases 2a— 190. 


English and Empire Digest Supplement, 


PARLIAMENT. 

Part I. — Nature and Powers. 


2a, •] — It is not the practice in Acts 

of Parliament to attempt to restrain future 
Parliaments in their enactments ; & the 

Legislature could not have intended to 
suggest such an object without expressing 
it in very distinct terms (Wilde, O.J.). — 
Boden v . Smith (1849), 18 L. J. C. P. 121 ; 
12 L. T. O. S. 877 ; 13 J. P. 153 ; 13 Jur. 
428. 

Annotations Reid. R. v. Smith (1873), L. R. 8 Q. B. 146 ; 

JenkinB v. Great Central By. Co., [1921] 1 K. B. 1. 

2b. .] — The exemption is in general 

terms. It may have been intended to include 
all taxes & assessments whatsoever, present 
or future, then imposed or to be imposed by 
any future Act of Parliament. But even 
if the exemption had been enacted in those 
very terms, it is plain that such an enact- 


ment could not have bound future Parlia- 
ments (Channell, J.). — Associated News- 
papers, Ltd. v. London City Corpn., [1913] 
2 K. B. 281 ; 82 L. J. K. B. 928 ; 108 L. T. 
789 ; 77 J. P. 273 ; 11 L. G. B. 654 ; on 
appeal , [1914] 2 K. B. 608, 0. A. ; sub nom. 
London City Corpn. v. Associated News- 
papers, Ltd., [1915] A. 0. 674, H. L. 

Annotation : — Reid. United Towns Electric Co. v. A.-G. for 
Newfoundland, [1939] 1 All E. R. 423. 

2c, ,] — Parliament cannot bind itself 

as to the form of subsequent legislation & 
cannot effectively enact that a provision in 
one statute shall not be altered by a sub- 
sequent Act save by express words. — Ellen 
Street Estates, Ltd. v. Minister of 
Health, [1934] 1 K. B. 690 ; 103 L. J. K. B. 
304 ; 150 L. T. 468 ; 98 J. P. 157 ; 32 
L. G. R. 233, C. A. 


Part II. — The House of Lords 


4. Add. Annotation : — Held. Edwards v. A.-G. 

for Canada (1929), 40 T. L. R. 4. 

22. Annotation : — Delete Wycombe Grdns. v. 
Barton-upon-Irwell Grdns. (1920), 48 T. L. R. 
89. 

87, Add. Annotation : — Consd. Campbell v. 

Poliak, [1927] A. C. 732. 

88. Add. Citations:— [ 1927] A. C. 732 ; 90 L. J- 
K. B. 1093 ; 137 L. T. 050. 

Add. Annotations : — Consd. Co-operative 
Wholesale Society, Ltd. v. Lally (1930), 23 
B. W. C. C. 513. Refd. The Young Sid, 
[1929] P. 190 ; Clark v. Urquhart, Stracey v . 
Urquhart, [1930] A. C. 28 ; London Welsh 
Estates, Ltd. v. Philip (1931), 144 L. T. 043 ; 
Midland Employers' Mutual Assurance, Ltd. 
r. Lewis (1930), 23 B. W. C. C. 192 ; Mabro 
v. Eagle Star & British Dominions Insurance 
Co., [1932] 1 K. B. 485 ; Hamilton v. Branch, ! 
[1933] W. N. 1 1 ; British Russian Gazette & 
Trade Outlook, Ltd. v. Associated News- 
papers, Ltd., Talbot v. Associated News- 
papers, Ltd., [1933] 2 K. B. 010 ; Lancashire 
Loans, Ltd. t>. Black, [1934] 1 K. B. 380; 
Brown v. New Empress Saloons, Ltd., [1937] 

2 All E. R. 133 ; Cecil- Wright v. McCulloch, 
[1930] 3 All E. R. 518 ; Culver v. Beard, 
[1937] 1 All E. R. 301 ; Evans v. Bartlam, 
[1937] A. 0. 473 ; Re Margolin’s Registered 
Design, [1930] 3 All E. R. 347 ; Williams v . 
Dorothea Slate Quarry Co. (1936), 29 

B. W. C. C. 174. 

39. Add. Annotation : — Consd. Campbell v. 
Poliak, ‘[1927] A. C. 732. 

41. AnnoUUion : — For “As to (1) Mentd.” read 
“ As to <1) Refd.” 


64a. Citations of cases referred to tty Judge.] — 

In a properly prepared case, where, in i>he 
course of the judgments printed in the 
appendix, a judge mentions a reported case, 
without giving the reference, the reference 
should be added in the margin. — Practice 
Note, [1932] W. N. 01 ; 173 L. T. Jo. 243 ; 
73 L. Jo. 273, H. L. 

77a. Duty not to burden House with unnecessary 
authorities.] — Blackie v. Blackie, [1935] 
W. N. 105 ; sub nom. Practice Note, 80 
L. Jo. 148, H. L. 

99. Add. Annotation: — As to ( 1) Refd. Campbell 
v. Poliak, [1927] A. C. 732. 

113. Add. Annotation : — Refd. Woolmington v. 
Public Prosecutions Director (1935), 104 
L. J. K. B. 433. 

135a. .] — In an action by an agent for a claim 

for commission from the purchaser on the 
sale of a business, the trial judge found on 
the facts that the agent had earned his 
commission, A his decision was affirmed by 
the appellate ct. : — Held : the concurrent 
findings of the cts. below ought not to be 
disturbed. — Bow’s Emporium, Ltd. v. Brett 
(A. R.) & Co., Ltd. (1927), 44 T. L. R. 194, 
H. L. 

155a. In Admiralty actions — Collision cases — Both 
vessels to blame.] — Canton (Owners) v. 
Rhesus (Owners), [1928] W. N. 214 ; sub 
nom. The Canton, 31 Lloyd, L. R. 289, H. L. 

Annotation : — Refd. The Young Sid, (1929 J P. 190. 

102. Add. Annotation : — Consd. Campbell v. 
Poliak, [1927] A. C. 732. 


Add. Annotation : — As to (3) Refd. Campbell 
v. Poliak, [1927] A. O. 732. 


190. Add. Annotation: — Consd. Re Transferred 
Civil Servants (Ireland) Compensation, [1929] 
A. C. 243. 


PART 11. SECT. 2, SUB-SECT. 1. 

18 1. Appeals from Scottish courts — 
From Lords of Session — From interloou- 
fory onter.K-Roes v. Boss, [1927] 8. 0. 
(H. L.) 4.— -SOOT. 


PART II. SECT. 2, SIJB-SEOT. 7.—C. 

85 i. Not admitted .! — Portland 
(Duct) c. Wood** Trusters, [1927] 
S. a (H. L.) 1.— SCOT. 


PART IL SECT. 2, SUB-SECT. 12.— A. 

168 I. Lords may vary own order — 
Order inconsistent with judgment .] — An 
older pronounoed by the House of 
Lords disposing of an appeal, which 
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Vol. XXXVI.— Parliament. Oases 288— 4Wa 


Part III. — The House of Commons. 

220. After this case add “ See House of Commons Disqualification (Declaration of Law) Act, 1931 

(c. 13), s. 1. 


Part V. — The Legislative Work of Parliament. 


256a. Metropolis Gas Act, 1860 (c. 125).] — 

Sect. 66 of above Act enacts that “ the costs, 
charges, expenses of & incident to the passing 
of this Act, & preliminary thereto, shall be 
paid by the Metropolitan Board of Works” 
out of certain funds : — Held : the persons 
to whom such payment is to be made by the 
board are the promoters of the Act, & not 
the solr. or parliamentary agent retained & 
employed by them for hire & reward to do 
the necessary work. — Wyatt v. Metro- 
politan Board of Works (1862), 11 C. B. 
N. 8. 744 ; 31 L. J. C. P. 217 ; 142 E. R. 988. 

Annotations : — Apld. Re Skegness & St. Leonard's Tram. Co.. 
Ex p. Hanly (1888), 41 Ch. D. 215. Belli. Re Kent Tram* 
Co. (1879), 12 Ch. D..312. 

See , also , Companies, Vol. X., p. 1113, No. 
7830. 


261. Add. Citations : — nom. Re Peterson, 
[1909] 2 Oh. 398 ; 79 L. J. Ch. 63 ; 101 L. T. 
480 ; 73 J. P. 461. 

263a. Metropolis Gas Act, 1860 (c. 125).] — 

Wyatt v. Metropolitan Board of Works, 
No. 256a, ante. 

286. This is the same case as No. 287, post. The 
order made was subsequently reconsidered 
& reversed, see [1870] W. N. 80. 

288a. Failure to invest — Liability of Paymaster- 
General.]— Be Wildborb (1903), Y. 8. C. P. 

291a. Leave lor claimant to attend to examine 

other claims.]— Be Peckham & East Dul- 
wich Tramways Co., [1911] W. N. 16. 


Part Vjl. — Privileges of Parliament. 


865. Add. Annotation : — Refd. Be Transferred 
Civil Servants (Ireland) Compensation, [1929] 
A. C. 243. 

377. Add. Annotation : — Reid. R. v. Graham- 
Campbell (Sir), Ex p. Herbert, [1935] 1 
K. B. 594. 

396. Add. Annotation : — As to (3) Refd. R. v. 
Graham-Campbell (Sir), Exp. Herbert, [1935] 
1 K. B. 594. 

436. Add. Annotation : — Refd. R. v. Graham- 
Campbell (Sir), Ex p. Herbert, [1935] 1 K. B. 
594. 

437, Add. Annotation : — Refd. Re Transferred 
Civil Servant* (Ireland) Compensation, [1929] 
A. C. 243. 

466a. Internal affairs of House— Sale of Intoxicating 
liquor.] — The House of Commons has the 
privilege of regulating its own internal affairs 
& procedure, including the sale, within the 
precincts of the House, of intoxicating liquor 
without a licence, through its employees in 
the Refreshment Department of the House. 

Appct. applied in the police ct. for sum- 
monses against certain members of the 
Kitchen Committee of the House of Commons 
& the manager of the Refreshment Depart- 
ment of the House on the ground that they 


had on two occasions unlawfully sold by 
retail intoxicating liquor for the sale of which 
they did not hold a justices’ licence as re- 
quired by Licensing (Consolidation) Act, 1910 
(c. 24), s. 65. The magistrate held that, 
assuming that there had been a sale of liquor 
without a licence, his jurisdiction was ex- 
cluded by the privileges of the House & he 
declined jurisdiction. Rules nisi having 
been obtained by appct. for orders in the 
nature of mandamus calling on the magistrate, 
the members of the Kitchen Committee 
affected & the manager of the Refreshment 
Department to show cause why the magis- 
trate should not proceed to hear & determine 
the application for the summonses : — Held : 
in the sale of liquor in the precincts of the 
House without a licence, the House was 
acting, through its Kitchen Committee & its 
employee, the manager of the Refreshment 
Department, in a matter which fell within 
the scope of the internal affairs of the House 
&, therefore, within the privileges of the 
House so that no ct. of law had jurisdiction to 
interfere. — R. v. Graham-Campbell, Ex p. 
Herbert, [1035] 1 K. B. 594 ; 104 L. J. K. B. 
244 ; 152 L. T. 556 ; 61 T. L. R. 198 ; 79 
Sol. Jo. 12 ; 33 L. G. R. 136; 30 Cox, C. C. 
209, D. C. 


had been submitted to both parties 
prior to its pronouncement & bad not 
been objected to by them, was subse- 
quently discovered to contain an error 
which prevented it from giving effect 
to the Judgment of the House. In a 
petition presented by applte., the 


House altered the order so as to make 
it conform to the Judgment of the 
House. — Coats v. Union Bank op 
SCOTLAND, [1930] S. C. (H. Ij.) 63. — 

SCOT. 

PART VIII. 

m (p. 295) L Canadian 


ElioQnlity of women.) — The words 
" qualified persons " in British North 
America Act, 1807, s. 24, include women, 
&, therefore, women are eligible for 
membership of the Senate of Canada. — 
Edwards v. A.-G. fob Canada (1929), 
46 T. L. K. 4.— CAN. 
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PARTITION. 


Part III. — Partition by Agreement. 


33. After this case add : — 

Application of Law of Property Act, 

1925 (c. 20), s. 28 (3 )*] — See Trusts & Trus- 
tees, No. 3639a, poet. 


35a. Anon. (1820), 4 Bro. 0. 0. 

(Belt’s edn.), 284 n. ; 29 E. B. 894, L. C. 
Annotation : — Court. Bradshaw t>. Fan© (1856), 4 W. R. 422. 


PART I. 

h (p. 800) i. .3 — It la 

essential for the maintainability of a 
suit for partition that pltf. should be 
in actual or constructive possession of 
the properties. — Sabjan Bibi v. Ash- 
anulla Bepari (1026), I. L. R. 54 
Calc. 524— -IND. 

h (p. 300) ii. .1— Pltf. & 

deft, were entitled, after their mother's 
life estate in certain land, to the re- 
mainder aa tenants in common. The 
mother refused to consent to a parti- 
tion : — Held : pltf. was not entitled 
as against deft, to an order for partition 
of the lands. Only those entitled to 
possession of their shares In land are 
entitled to partition. — Bunting v. 
SERvps, 119311 4 D. h. R. 167 ; O. R. 
409.— CAN. 

11 (p. 300) i. In case of 

absentee.) — Sect. 4 of Partition Act, 
R. S. O., 1927, Is intended to oporate 
so as to oonvey the estate & interest 
of an absentee in lands sought to be 
partitioned ; &. if he is dead leaving a 


widow, she should be regarded as one 
entitled to olalm under or through him. 
The lands being sold under the par- 
tition order, her olalm for dower would 
be upon the money which would stand 
in the place of the lands . — Re Stroud 
& Mandell, [1930] 2 D. L. R. 135; 
65 O. L. R. 4.— CAN. 

aaa (p. 800) i. .1 — Apart 

from such discretion as is given by 
Partition Act, 1868, as to sale in lieu 
of partition, a decree or Judgment of 
partition is a matter of right & not 
dependent upon thd discretion of the 
ct., except where certain acts mav be 
required to be performed as a condition 
precedent by the doctrine that he who 
seeks equity must do equity. For 
example, a party seeking partition may 
be required to reimburse bis co-tenants 
for bis share of money expended for 
the benefit of the property. The 
right to partition may, however, be 
limited, modified or waived by agree- 
ment express or implied. Where there 
Is no specific agreement as to the 
duration of the joint ownership, the 


purpose or idea whioh the owners may 
have had in acquiring property does 
not preclude either of them from 
determining it by an action for parti- 
tion ; but if the implication of an 
agreement to postpone partition is 
to be gathered from the circumstances 
& purpose of such acquisition it may 
be given effect to, but only by way of 
contract. — Wikstrand & Mannix v. 
Cavanaugh & Diixon, [1936] l 
W. W. R. 113 : 5 F. L. J. (Can.) 275 ; 
Offd.. [19361 2 W. W. R. 69.— CAN. 


o (p. 301) i. .1— 

Huestis v. Huestis (1928) 54 N. B. R. 
1.— CAN. 


PART III. SECT. 4, SUB-SECT. 2. 

h 1. With part performance .1 — 

Stevens v. Btevens, [1939] 3 D. L. R. 
762.— CAN. 

PART HI. SECT. 9. 

sa. Agreement to pay amount in 
equalisation — Evidence .) — Pherrill v. 
Pherill (1867), 13 Gr. 470.— CAN. 
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VoL XXXVI. Cases 8 — 198. 


PARTNERSHIP. 

Part I. — Partnership Generally. 

8. Add . Annotation : — Refd. Dominion Iron & Steel Co. v. Invemaim, [1927] W. N. 277. 


Part II. — Tests 

48. Add . Annotation : — Refd. Arseculeratne v. 
Perera, [1928] A. C. 173. 

44. Add . Annotation : — Refd. Arseculeratne v, 
Perera, [1928] A. C. 173. 

77. Add . Annotation : — Refd. English Insce. Co. 
v . National Benefit Assce. Co. (Official 
Receiver), [1929] A. C. 114. 

89. Add . Annotation : — Consd. Stanley & Co. v. 
Solomon, Ltd., [1932] 2 K. B. 287. 

91. Add, Annotation: — As to (1) Refd. Marconi's 
Wireless Telegraph Co. v. Newman, [1930] 
2 K. B. 292. 

107. Add. Annotation : — As to (2) Refd. Watson v . 
Haggitt (1927), 44 T. L. R. 90. 

129. Add. Annotation : — Folld. Pratt v. Strick 
(1932), 17 Tax Cas. 459. 

129a. .] — Applt. having agreed to 

purchase a medical practice, a deed of assign- 
ment was executed on July 15, 1929, whereby 
the vendor, on payment at the date of execu- 
tion of a specified part of the purchase price, 
assigned the practice & goodwill thereof to 
applt. The vendor covenanted ( inter alia) 
to continue, from July 15, 1929, until 

Sept. 30, 1929, to reside at the house from 
which the practice was being carried on &, 
during that period, to introduce applt. to 
his patients, with a view to maintaining the 
connections of the practice, including 
National Health Insurance works, & generally 
to aid & assist him in the practice. It was 


of Partnership. 

also agreed that the earnings & expenses of 
the practice from the commencement of the 
period of introduction until Sept. 30, 1929, 
should belong to & be borne by the vendor & 
purchaser in equal shares. On July 15, 
1929, applt. took up residence with the 
vendor &, until Sept. 30, 1929, they carried 
on the practice in conjunction, the earnings 
& expenses of the practice being divided 
equally between them. On appeal against 
an assessment to income tax under Sched. D. 
made upon him for the year 1930-31 in 
respect of his professional profits, applt. con- 
tended that the practice was sold outright 
to him on July 15, 1929, & that his income 
tax liability Bhould be computed on the foot- 
ing that the practice was commenced anew 
by him on that date. The General Oomrs. 
decided that the deed of July 15 constituted 
articles of partnership between applt. & the 
retiring doctor, & that, in the absence of 
notices under the proviso to r. 11 (1) of tho 
Rules applicable to Cases I. & II. of Sched. D., 
the practice must be treated as a continuing 
one throughout Held : there was an out- 
and-out sale of the practice on July 15, 1929, 
& there had been no partnership. — Pit ATT v. 
Strick (1932), 17 Tax Cas. 459. 

171. Add. Annotation : — Refd. Re Debtor (No. 
229 of 1927), [1927] 2 Ch. 367. 

198. Add. Annotation : — Refd. Illustrated News- 
papers, Ltd. v. Publicity Services (London), 
Ltd., [1938] Ch. 414. 


PART I. SECT. 2. 

d i. S. P. Brojo Lal Saha Banikya 
r. Budh Nath Pyarilal (1927), 
I. L. B. 55 Calc. 551— IND. 

•d. Whether firm “ resides ” at 
partnership premises .] — The office of a 
partnership is not the residence of the 
firm, since a partnership Is not a legal 
entity. — Odeoarde v. Lynch, [1935J 
2 D. L. R. 493, 9 M. P. R. 127— CAN. 

PART II. SECT. 1. 

«x. Statutory partnership under Regis- 
tration of Partnerships Act t R. S. N. S., 
1923 — What amounts to.) — Hobrecker 
v. James, 119301 2 D. L. R. 415 ; 1 
M. P. R. 177.— CAN. 

PART II. SECT. 3, SUB-SECT. 2. 

48 Ul. Co-oumers of coal lenses. ] — 

Davies v. Schdilli, f 19281 4 D. L. R. 
132 ; [1928] 3 W. W. R. 158.— CAN. 

PART II. SECT. 3, SUB-SECT. 3. 

•y. Contract for dismantling vessel .) — 
The relationship between the parties 
herein created Dy a contract for the 
dismantling by them of the hnlk of a 
vessel : — Held : not to constitute a 
partnership. — Gilchrist Manufac- 
turing Oo., Ltd. v. International 


Junk Co., Ltd.. [1931] 1 W. W. R. 
101; 1 D. L. R. 595 ; 43 II. C. R. 
258.— CAN. 

s o. Unit holders in mining syndicate.) 
— Under the “ trust agroomen t " in 
question herein which provided for the 
divisions into “ units ’ of tho assets 
of a mining syndicate & authorised the 
trustees to soli a certain number of 
the “ units ” : — Held : the “ unit 
holders ” must be taken to be parties 
thereto & it constituted them, not 
partners inter se, but co-adventurers in 
a mining venture ; but they did not, 
through becoming signatories of the 
agreement, confer, either Individually 
or collectively, any authority on 
deft, which would make them in any 
way legally concerned with a fraud 
committed by him in the sale of further 
units. — Wearmouth v, MacPberson, 
[1936J 1 W. W. R. 623.— CAN. 

PART II. SECT. 6. SUB-SECT. 1. 

78 I. Builder building mtmer .) — 
A building contractor & the owner of 
a lot agreed that the former should 
build a house on the lot for a certain 
stun in cash plus what the contractor 
could obtain on a mtge. by the owner ; 
& the agreement further provided that 
tbc house when completed should be 


sold by the owner & the prodt thereon, 
i.e. the surplus over said contract 

E rice, should bo divided equally 
etween them. Pltfs., lumber mer- 
chants, sued for the balance due on 
lumber supplied to the contractor 
& used in building the h.mso : — Held : 
the relationship between the owner & 
contractor was not that of partners, 
or such as to entitle pltfs. to say that 
the contractor was the agent of the 
owner to pledge his credit for tho 
materials used in the house. — Si i uukett 
v Lockhart & Kvuc, [1932] 2 

W. W. li. 330 ; 3 D. L. R. 400 ; 40 
Mar. L. R. 344.— CAN. 

PART II. SECT. 5, SUB-SECT. 2. 

91 xxi. .]— Loth ini ere Lbr. Co. 

v. Fortin, [1927] 4 D. L. R. 1C7.— CAN. 

PART II. SECT. 5, SUB-SECT. 4. 

110 iv. .] — Raqhunandan Nanu 

Kotbarr r. Hornasjek Bezon.tkk 
Bamjeb (192C), I. L. R. 51 Bom. 342. — 

IND. 

PART IL SECT. 6, SUB-SECT. 1. 

162 xvii. .] — Ideal Coal Co. 

v. GEDDEH (Sttflk.), [1929] 2 I). L. R. 
588. - CAN. 
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Oases 210— 672a. English and Empibe Digest Supplement. 

Part III. — Creation and Duration of Partnership. 

210, Add . Annotation : — Reid. Foster v. Driscoll, son (1929), 141 L. T. 469. 

Lindsay v. Attfleld, Lindsay v. Driscoll, [1920] 228. Add. Annotatum :—As to (2) Reid. Bentall, 
1 K. B. 470. Horsley & Baldry v. Viewy (1930), 47 

213. Add . Annotation : — Reid. Humphery v. Wil- T. L. R. 99. 


Part IV. — Relations between Partners and Third Parties. 


313a. After attempted dissolution by 

other partner.] — Land v. Burton (1935), 79 
Sol. Jo. 180. 


403. Add. Annotation : — Refd. Harmer v. Arm- 
strong, [1934] Oh. 65. 

449. Add . Annotation : — Refd. British Russian 
. Gazette & Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated 
Newspapers, Ltd., [1933] 2 K. B. 616. 

520. Add. Annotation : — Refd. Smith v. Wood 
(1928), 139 L. T. 250. 

556a. Contract for work & labour.] — Pltf. 

was directed by the captain of a vessel to 
repair it, & also to repair the fitting-up of the 
cabins for passengers ; afterwards there was 
an agreement come to between the parties 
to the effect that deft. & the captain should 
become partners in the ultimate profits ; 
deft, did not hold himself out that he would 
be liable for these repairs : — Held : deft, was 
not liable for the repairs to the vessel or to 
the cabin fittings. — E llis v. Steele (1855), 
26 L. T. O. S. 183. 

572a. Liability of retired partner — After proof 

by holder in bankruptcy of firm.] — In 1927 


pltf. became a partner in a firm carrying on 
business under the title of Samuel Dobree & 
Sons. While he was a partner the firm 
accepted a number of bills payable at various 
dates, & those bills eventually passed into the 
possession of defts. as holders for value. 
In Dec. 1928, before the majority of the 
bills had become due, pltf. retired from the 
partnership & a new partner was admitted 
in his place, the new firm so constituted 
taking over all the liabilities of the old firm. 
Before the outstanding bills had been paid 
the new firm became bkpt. Defts. as holders 
of the bills proved in the bkpey. & received a 
small dividend, & they then brought an action 
against pltf. to recover from him the balance 
owing on the bills after credit had Ipeen given 
for the amount recovered in the bkpey. 
proceedings. As pltf. was residing in France 
the action was begun in a French Ct., & 
judgment was obtained against him on the 
first of the outstanding bills, with the right 
to claim payment on the later bills when con- 
sidered appropriate. Pltf. then brought this 
action in England, alleging that he had been 
induced to enter into the partnership by 
fraud, & claiming a declaration (a) that he 
had never become liable to defts. on the bills, 
or ( b ) that, if he ever was liable, he had been 
discharged from liability owing to the fact 
that defts. had elected to treat the new firm 
as their debtors in respect of the bills. An 
order was made that a preliminary issue 
should be tried to dispose of certain points 
raised in the pleadings, the issue in effect 
being whether the fact that defts. had proved 
in the bkpey. of the new firm prevented them 
from now claiming against pltf. as a retired 
partner. The preliminary issue was tried 
by MacKinnon, J., who gave judgment for 
defts. : — Held : as there had not been an 


345a. .] — A. & B. partners as woollen drapers, 

A. receives money in the shop, & gives his 
note for it. Though no proof that this 
money was brought into stock, or used in 
trade ; yet this note being given in the shop 
by one of the partners, it shall bind both ; 
& though this note at law binds only the exor. 
of the surviving partner, yet in equity the 
creditor may follow the estate of the other. — 
Lane v. Williams (1692), 2 Vem. 277, 292 ; 
23 E. R. 779, 789. 

Annotations : — Oonsd. Devaynes v. Noble (1816), 1 Mer. 539. 

Beta. Bank of Australasia v. Breillat (1847), 6 Moo. 

P. C. O. 152. 


PART III. SECT. 1, SUB-SECT. 1. 
•a. Finn as partner in another firm. ] — 
A firm cannot legally be a partner in 
another Arm. — Re Jai Dayal Madan 
Gopal (1932), I. L. R. 54 AIL 846.— 
IND. 

PART III. SECT. 3, SUB-SECT. 2.— B. 

237 III. s. P . Archibald c. MoNer- 
BANIB (1899). 99 3. 0. R. 564.— CAN. 

PART III. SECT. 6, SUB-SECT. 2.— A. 

sb. What amounts to continuation .] — 
The acts of a surviving partner in a 
firm of farmers in threshing & market- 
ing grain grown before the death of the 
deceased partner are not a continuing 
of the Arm’s business within sect. 45 
of Partnership Act, R. S. M., 1913, 
but the planting 6c harvesting of a new 
crop is such a continuing. — Re Head 
Estate (1932), 49 ManTL. R. 570,— 
CAN. 

PART IV. SECT. 1, SUB-SECT. l.-D. 
•d. Disclaimer — Whether alternative 


plea permissible.] — Chihattoo Lal MiS- 
ser v. Naraindas Baijnath Prajsad 
(1928), I, L. R. 56 Calc. 704.— IND. 


PART IV. SECT. 1, SUB-SECT. 2.— F. 

o I. .] — Defts., A. & B., 

were registered as partners carrying 
on the business of money-lending. A., 
the active par ner, had from time to 
time borrowed money from M., giving 
as security promissory notes in the 
name of the partnership. M. sued A. 
& B. Jointly on the promissory notes. 
A. dia not appear. B. appeared & 
defended the action. The partnership 
between A. & B. did not contain any 
express authority to borrow money. 
A verdiot was found for pltf. : — Held : 
as the partnership agreement did not 
ve express authority to borrow money, 
as the business of money-lending did 
not neoeesarily involve the borrowing 
of money so as to give an implied 
authority, the verdict should be set 
aside & a non-suit entered. — Mandel- 
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HER o v. Adamb(1931), 31 S. R. N. 8. W. 
50 ; 48 N. 8. W. W. N. 23.— AUS. 

PART IV. SECT. 1, SUB-SECT. 2.— G. 

491 i. Contract for tenancy — For 
partnership purposes — Possession not 
taken.) — H. entered into a partnership 
with N. Desiring an office, *N. signed 
on behalf of the partnership & in 
the partnership name a lease of pro- 
perty owned by pltf. N. told nothing 
of this to H. The firm never took 
possession of pltf.’s premises : — Held : 
there having been no occupation of the 
premises by the firm, & N. having had 
no authority to bind his partner, H. 
& the firm were not liable for the rent. 
— Securities Development Co., Ltd. 
v. Noble Sc Hodoins, [1931J 4 D. L. R. 
161 ; O. R. 749.— CAN. 

•p. Father & son in partnership.) — 
A father 8c son engaged in the same 
business are jointly liable as partners 
for a debt contracted in connection 
with that business. — F ancy r. Wht- 
not, 11938] 3 D. L. R. 655.— CAN. 




agreement between pltf. as retiring partner, 
• the new firm, & defts. as holders of the 
bills, whereby defts. released pltf. from lia- 
bility & agreed to treat the new firm as solely 
responsible on the bills, the mere fact that 
defts. had first proved in the bkpcy. of the 
new firm did not prevent them from subse- 
quently recovering from pltf. the amount 
remaining due on the bills. — De Bearn 
(Prince) v. La Compagnie D’Asscrances 
La Federale de Zurich (1937), 42 Com. Cas. 
189. 

590. Add. Annotation : — Generally , Retd. De Beam 
(Prince) v. La Compagnie D’ Assurances La 
Federale De Zurich (1937), 42 Com. Cas. 189. 

609. Add. Annotation : — Refd. Re Blake, Re 
Minahan’s Petition of Right, [1932] 1 Ch. 64. 

631a. .] — Campbell v. Baillie (1823), Coop. 

Pr. Cas. 603 ; 47 E. R. 622. 

653. Add. Annotation : — Consd. Graves v. Cohen 
(1929), 46 T. L. R. 121. 

656a. .] — C., M., & N. carried on 

business under the name of J. K. & Sons ; 
& being indebted to A., C. retired from the 
partnership, & M. & N. agreed to liquidate 
all the concerns of the partnership. M. 
afterwards retired, & advertisements of the 
dissolutions of both partnerships were at the 
same time inserted in the Gazette. N. then 
took in a new partner, & the business was 
carried on in the original name of J. K. & 
Sons. A.’s account was transferred to the 
new firm, & he received accounts & pay- 
ments from them ; but it did not appear 
that he ever saw the Gazette , or that either 
he or the new partner ever agreed to the sub- 
stitution of the responsibility of the new firm 
for that of the old : — Held : the three original 
partners were not released from their responsi- 
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bility, but were liable at the suit of A. — 
Kirwan v. Kirwan (1834), 2 Or. & M. 617 ; 
4 Tyr. 491 ; 3 L. J. Ex. 187 ; 149 E. R. 907. 

Annotations : — Consd. Re Waldon, Ex p . Bradbury (1839) 

4 Deac. 202 ; Mills t>. Boyd (1842), 0 Jur. 943 ; Harris v 
Farwoll (1851), 15 Boav. 31. Refd. Thompson v. Peroival 
(1834), 3 L. J. K. B. 98; Oakoley v. Pasheller (1886), 
4 Cl. & Fin. 207 ; Hart v. Alexander (1837), 2 M.&W 
484 ; Longmore v , Calvert (1859), 32 L. T. 6. S. 310. 

662. Add. Annotations : — Refd. Albemarle Supply 
Co. v. Hind, [1928] 1 K. B. 307 ; Near East 
Relief v. King, Chasseur & Co., [1930] 2 K. B. 

40. 

680. Add. Annotation : — Consd, Re Fuller’s Con- 
tract, [1933] Ch. 652. 

718a. Action by partnership — In respect of goods 
supplied to partner before creation of 
partnership.] — Defts. contracted in writing 
with first pltf. to supply him with all the 
brass ashes produced at their mill at a certain 
fixed price, the ashes being agreed to be equal 
to a certain sample. Some ashes were 
delivered, & then pltf. took co-pltfs. into 
partnership, & ashes were delivered by 
defts. to the firm without any new or special 
contract. Neither the ashes supplied before 
the formation of the partnership nor those 
supplied afterwards were equal to sample, 
& pltfs. commenced an action to recover 
damages in respect of the breach of agree- 
ment :-~-Held : pltfs. could not recover in 
respect of the deliveries of ashes which took 
lace prior to the formation of the partnership, 
ut they could do so in respect of those which 
took place afterwards. — Bounty v. Heaton 
(1865), 13 L. T. 238. 

782. Add. Annotation : — Refd. Banner v. Arm- 
strong, [1934] Ch. 65. 

794. Add. Annotation : — Consd. Re Debtor (No. 
24 of 1935), [1930] Ch. 292. 


PART IV. SECT. 2, SUB-SECT. 3.— 
B. (b). 

581 ii. Liability of retired 

partner.] — When after a dissolution of 
partnership the business is continued 
in the same firm name, a partner who 
has retired at the dissolution is liable 
upon a contract made by the new Arm 
with a person who has previously 
dealt with the old firm, unless that 
person has received notice of the dis- 
solution, even though public notice 
by advertisement has been given. — 

JWALADUTT R. PlLLANI V. BANSILAL 

Motilal (1929), L. R. 56 Ind. App. 
174.— IND. 

PART IV. SECT. 2, SUB-SECT. 3.— 
B. (o). 

582 xi. .] — Creditors of a part- 
nership who had received notice that 
it had been dissolved & that the busi- 
ness was being continued by one of the 
dissolved firm Sc a new partner: — 
Held : by their course of dealing with 
the new firm to have adopted it as 
their debtors with respect to debts 
incurred both before Sc after the 
dissolution Sc thereby to have dis- 
charged the retiring partners from 
liability. Other creditors who were 
found neither to have received notice 
of the change nor to have so acted after 
it were held entitled to recover against 
the former partners. — Burns & Co., 
Ltd. v. Marcus Sc Dimor, Palmer Sc 
Co. v. Dimor, Marcus Sc Dimor, [1931] 
I W. W. R. 169; 2 D. L. R. 1004; 
43 B. O. R. 517.— CAN. 

682 Jdi. •.] — The agreement re- 
quired by sect. 18 (3) of the Partner- 
ship Act in order to release a retiring 
partner must be an agreement between 
the creditor 8c each orthe two partners ; 


an agreement between any two of them 
would not be enough. — M cWitirtkr 
v. Crebbr, [1931] 1 D. L. R. 642 ; 
66 O. L. R. 372 ; affy.. [1930] 3 D. L. R. 
804 ; 65 O. L. R. 389 ; 11 C. B. II. 457. 
—CAN. 


tract in his own name, without Joining 
the co-partners as pltfs., although the 
benefit of the contract will result to the 
partnerships firm.— Kapukji Maoni- 
ram v. Panaji Dkrichand (1928), 
I. L. It. 53 Bom. 110.— IND. 


PART IV. SECT. 2, SUB-SECT. 3.— 

0 . (a). 

593 ii. .) — Where a partner dies 

before the institution of a suit against 
the partnership, & a decree ia obtained 
against the firm alone in the firm 
name, the private estate of the deceased 
partner is not liable to be proceeded 
against in execution of such decree. — 
Mahomed Yusup v. Bapsha Sahib 
(1929), I. L. R. 52 Mad. 885 — IND. 


PART IV. SECT. 6, SUB-SECT. 1.— C. 

sm. Medical partnership.] — A j)art- 
norship consisting of members of the 
Collogo of Physicians & Burgeons of 
the Province of Alberta is entitled to 
sue in the firm name for professional 
services rendered by one of the 
members of the firm at doft.’s request. 
— Calgary Associate Clinic v. Jon n- 
BTON, fl931 J 2 W. W. R. 717; 4 

D.L.R.247 ; 25 Alta. L. R. 470.— CAN. 


PART IV. SECT. 3, SUB-SECT. 1. 

si. Insurances effected by firm — Firm 
turned into limited company.] — Held: 
there was suoh a obange of interest as 
to invalidate the insurances, In the 
absenoe of notification of tho change 
to, & assent by, the insurance co. — 
Peuchen Co. v. City Mutual Fire 
Insurance Co. (1891), 18 A. R, 446. — 
CAN. 

•o. Death of partner — Third party 
must have express notice of dissolution.) 
— Persons dealing, with a firm, which is 
alleged to be dissolved by the death 
of a partner, are entitled to continue 
to deal with ft on the same footing as 
before the death of that partner, unless 
they baa express notice that the firm 
was so dissolved. — B abu v. Dayambai 
(1935), I. L. R. 60 Bom. 5.— IND. 

PART IV. SECT. 8, SUB-SECT. i. — B. 

737 11. .] — Held : a partner with 

whom a contract has been personally 
made is entitled to sue upon that con- 
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PART IV. SECT. 6, SUB-SECT. 2.— A. 

d I. .] — Defts. as named in the 

writ of summons herein were “ L. P. & 
J. G., carrying on business as the W, 
L. Co. Sc the said W. L. Co.” G. moved 
to have his name Htruclc out of the 
style of cause or, alternatively, that 
pltf. be compelled to elect to proceed 
against defts. L. P. & J. G. or against 
deft. W. L. Co. ; the ground of the 
motion being that it was improper to 
sue defts. thus In their own names & 
also In thoir alleged partnership name : 
— Held : the action was properly 
constituted Sc the motion was, there- 
fore, dismissed.— Dominion Bank op 
Canada v. Paltttj, [19311 3 W. W. R. 
377 ; 45 B. C. R. 89.— CAN. 


PART IV. SECT. «, SUB-SECT. 2.— D. 

799 Ii. Action in firm name — Wtiether 
representatives of deceased partner 
necessary parties.]— In a suit against 
a firm in the firm name, the firm 
having been dissolved to pltf.'s know 




Cases 814—997. 


English and Empire Digest Supplement, 


814. Add. Annotation : — As to (1 ) & (2) Expld. 
Hobbs v . Australian Press Assocn, (1932), 
48 T. L. R. 686. 

816. Add. Annotation : — Consd. Hobbs v. Austra- 
lian Press Assocn. (1932), 48 T. L. R. 586. 

817. Add. Annotation: — Consd. Hobbs v. Austra- 
lian Press Assocn. (1932), 48 T. L. R. 686. 

821. Add . Annotation : — Refd. Lazard Bros. & Co. 
v. Banque Industrielle de Moscou, Lazard 
Bros. & Co. v . Midland Bank, Ltd. (1931), 101 
L. J. K. B. 65. 

822. Add. Annotation : — Refd. Hobbs v. Australian 
Press Assocn. (1932), 48 T. L. R. 686. 

824. Add. Annotation : — Consd. Hobbs v. Austra- 
lian Press Assocn. (1932), 48 T. L. R. 686. 

826. Add. Annotation : — Consd. Hobbs v. Austra- 
lian Press Assocn. (1932), 48 T. L. R. 686. 

880a. .] — Pltf. brought an action for 

libel in respect of a statement published in the 
Melbourne Argus, a newspaper published in 
Melbourne & in London. Deffcs. were the 
Australian Press Assocn., who carried on 
business in London, & the firm of W. & M., 
proprietors of the Argus , who, as stated in 
the paper itself, were a Melbourne firm, but 
who had a branch office in London & carried 
on business there. W. & M., who were 
.British subjects, were sued in the firm 
name. Pltf., in ignorance that W. & M. 


Part V. — Relations 

928. Add. Annotation : — Consd. Hole v. Gamsey, 
[1930] A. C. 472. 

946a. Of Interest In partnership effects & 

profits.] — Wartnaby v. Shcttleworth & 
Taylor (3837), 1 Jur. 469, L. O. 

952a. .J — A deed of partnership provided 

that each original partner could, by will or 
codicil, nominate a qualified person as a 
new general partner ; that the admission to 
the partnership was to be subject to the con- 
sent, not to be unreasonably withheld, of 
the general partners ; & that a general 

S artner or the qualified nominee, if of opinion 
hat the consent to admission had been 
unreasonably withheld, could require the 
matter to be referred to arbn. An original 
partner nominated by will F., a qualified 
person, as a new general partner. After the 


had a London branch, applied under R. S. C., 
Ord. 11, for leave to serve the writ on "the 
firm of W. & M* out of the jurisdiction, 
which Humphreys, J., granted, & the writ 
was served in Melbourne. W. & M. applied 
to Charles, J., to discharge the order, on the 
grounds that they had a place of business in 
this country, &, further, that the right 
allowed by It. S. C., Ord. 48a, r. 1, of suing two 
or more partners in the firm’s name, did not 
apply to cases of service of a writ outside the 
jurisdiction under R. S. 0., Ord. 11. 
Charles, J., made the order as prayed i — 
Held : there being an inter-relation between 
the various Orders of the Supreme Ct., & 
so between R. S. C., Ord. 11 & Ord. 48a, 
the right conferred by the former Order 
was not inapplicable to the case of a pltf. 
availing himself of the latter one. The order 
made by Humphreys, J., was therefore right, 
& the service effected under it was good ser- 
vice. — Hobbs v. Australian Press Assocn., 
[1933] IK, B.l ; 101 L. J. K. B. 713 ; 147 
L. T. 225 ; 48 T. L. R. 580 ; 70 Sol. Jo. 
494, C. A. 

858. Add . Annotations : — Refd. Cumberland v. 
Lanarkshire Tram. Co. (1927), 20 B. W. C. 0. 
780 ; Jenkins v . Jenkins, [1928] 2 K. B. 501. 

859. Add. Annotation : — Refd. Pirie v. Richardson, 
[1927] 1 K. B. 448. 


of Partners inter se. 

death of the nominator the general partners 
refused to admit F. into the partnership. 
F. made an application under Arbn. Act, 
1889 (c. 49), s. 6, asking that some fit & proper 
person might be appointed to act as 
arbitrator : — Held : only a party to the 
submission could make an application under 
sect. 6, & F. was not such a party. — Re 
Franklin & Swathling’s Arbitration, 
[1929] 1 Ch. 238 ; 98 L. J. Ch. 101 ; 140 
L. T. 403. 

955. Add. Annotation : — Dlstd. Re Franklin & 
Swathling’s Arbitration, [1929] 1 Ch. 238. 

997. After this case add : — 

Application of Law of Property Act, 1925 
(c. 20), Sohed. I., Part IV.] — See Re Fuller’s 
Contract, Settlements, No. 3143f. 


ledge before the institution of the suit 
by reason of the death of a partner, 
the suit as so trained does not include 
the legal representatives of the deceased 
partner, & It Is necessary to add them 
as parties in order to obtain judgment 
against the private estate of the 
deceased partner, as opposed to mere 
judgment against the partnership 
assets. — Mathurdas Canji Matani 
v. Ebhrahim Fazalbhoy (1927). 
I. L. R. 51 Bom. 986.— IND. 

PART V. SECT. 2, SUB-SECT. 2.— A. 

r i. .1 — Cole r. Reed (1914), 

29 W. L. R. 786. — CAN. 

r u, Assignment of obligation .) — 

A partner is under obligation to 
account to his co-partners. This 
obligation cannot be assigned, — G hi- 

SHULAL & GANESHTLAL V. GAMBHIR- 

MA L Pandya (1934), I. L. R. 62 Calc. 
510.— IND. 


r ill. Construction of agreement.) 

— Davis v. Lowry (1912), 20 W. L. R. 
839 ; SD.L.R. 157.— CAN. 

b 1. Partner confidential agent 

of other partners .) — Grosch v. Lover- 
idge. Smith r. Loveridge, [1930] 1 
D. L. R. 309 : 64 O. L. R. 465 ; affd.. 
[1031] S. C. R. 142; 2 D. L. R. 502.— 
CAN. 


PART V. SECT. 2, SUB-SECT. 3. 

917 li. .1 — Where a partner 

during the partnership, which was 
about to expire, received an offer for 
himself to negotiate for the renewal 
of a lease enjoyed by the partnership : 
— Held : he was under no obligation 
to accept the offer for the benefit of 
— Welzel v. Kain 
N. S. W. 140; 44 
7.— AUS. 


the partnership. 
(1926b 27 S. R. 
N. S. W. W. N. V 
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PART V. SECT. 7, SUB-SECT. 1. 

o i. Does not belong to individual 

partners. 1— Sawyer -Massey v. Schley 
(1914), 29 W. L. R. 454.— CAN. 


e I. Delivery to *Pool — One 

partner only member of Pool.) — Pltf. 
8c one B. were equal partners in a fishing 
business. B. was a member of the 
“ Fish Pool,’* under Manitoba Co- 
operative Associations Act, 1925, 8c 
had entered into the “ Uniform Pool 
Contract *’ with it. Pltf. delivered 
fish to the Pool, & a receipt therefor 
was issued to him 8c B . : — Held : the 
fish in question was partnership pro- 
perty, which was delivered to the 
pool as such, i.e. as the property of 
pltf. & B., & Its delivery must be held 
to have been governed by the Pool 
rules as stated in said pool contract. 
— Krist-J anson v. Manitoba Co- 
operative Fisheries, Ltd., [19311 3 
W. W. R. 743.— CAN. 
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1127* Add. Annotation: — Consd. Naval Colliery 
Co. v . I. R. Comrs. (1928), 138 L. T. 593. 

1169. Add . Annotation : — Refd. Re Lynch-White, 
Smith v. Lynch- White, [1937J 3 All E. R. 
551. 

1160. Add. Annotation : — Retd. Re Lynch-White, 
Smith v . Lynch-White, [1937] 3 All E. R. 551. 

1162a. Profits from underwriting syndicate — 
Clause negativing apportionment.] — By his 
will a testator declared that “ all income 
arising from any part of my estate shall at 
all times be used & applied as income & no 
part thereof shall be added to capital & in 
particular all income received immediately 
subsequent to my death shall be treated 
wholly as income & shall not be apportioned.” 
Testator was a member of three Lloyd’s 
underwriting syndicates. It was not possible 
to ascertain what profits were made or what 
loss was suffered by a syndicate in any 
particular year until two further years had 
passed. A question arose as to how 
testjator’s interests in the syndicates were to 
be treated as between capital & income, 
testator having given the income of his 
residuary estate to his widow during her 
widowhood: — Held: (1) the profits from 
the syndicates were “ income arising from 
any part of my estate ” within the meaning 
of the will ; (2) the profits of the syndicates 
accrued at the end of each year, although they 
could not be ascertained until after two 
further years had passed. The profits so 
accruing up to the death of testator were to 
be treated as capital, & the profits so accruing 
subsequent to the death of testator were to 
be treated as income. — Re Lynch- White, 


Smith v. Lynch-White, [1937] 3 All E. R. 
551 ; 81 Sol. Jo. 028. 

1189. Add. Annotation : — Consd. Naamlooze Ven- 
nootschap Handels-en-Transport Maafcs- 
chappij Vulcaan v. Ludwig Mowinckels 
Rederi A/S (1937), 42 Com. Cas. 200. 

1192a. Interest on overdrawings.] — Suleman v. 
Abdul Latif, No. 1199a, post. 

1199a. From date ot final decree.] — The decree in 
a suit for dissolution of partnership & 
accounts should provide for payment of 
interest upon the amount due only from the 
date of the final decree by which the amount 
(if any) is found due, not from the date of the 
plaint. 

A partner is not charged with interest in 
respect of overdrawings in the absenco of 
special circumstances. — Suleman v . Abdul 
Latif (1930), 67 L. It. Ind. App. 246, P. C. 

1201. Add. Annotation : — Refd. Re Lynch- White, 
Smith v. Lynch-White, [1937] 3 All E. R. 
551. 

1211. Add. Annotation : — Refd. Gilford Motor Co. 
v. Horne, [1933] Ch. 935. 

1219. Add. Annotation : — Refd. Robinson v. South 
Australia State (No. 2), [1931] A. O. 704. 

1242. Add. Annotation: — Consd. Manley v. Sar- 
tori, [1927] 1 Ch. 157. 

1370. Add. Annotation : — Refd. Foster v. Driscoll, 
Lindsay v. Attfleld, Lindsay v. Driscoll (1928), 
98 L. J. K. B. 282. 

1397. Add. Annotation : — As to (1) Refd. Green v. 
Weather ill, [1929] 2 Cli. 213. 

1407a. Balance found to be due.] -Dunn v. Camp- 
bell (1879), 27 Ch. I). 254 n. 

Annotations : — Apld. Hampden v. Wallin (1884), 27 Ch. I). 

251 ; Wanklyn v. Wilson (1887), 35 Oh. D. 180. 


PART V. SECT. 7, SUB-SECT. 2.— A. 

•b. Membership in livestock exchange.] 
■ — Re Henderson 8c Rudd Estate, 
[1931] 3 W. W. R. 142.— CAN. 

PART V. SECT. 8, SUB-SECT. 3. 

— C. (a). 

so. Consent of other partners — Effect 
of assignment without consent .] — Whore 
a partnership agreement provides tor 
the consent of the other partners to a 
transfer of his share by one partner, 
the transfer without such consent is a 
nullity. — Harnam Szngh v. Kapoor 
Singh (1932), 46 B. C. R. 195.— CAN. 

PART V. SECT. 8, SUB-SECT. 3.— 

C. (c). 

■d. Whether bound by settlement of 
accounts — After date of assignment .] — 
The assignee of the interest of a partner 
is not bound by a settlement of accounts 
of the partnership, made behind ui» 
back after the date of the assignment. 
— Veerappa Chetty v. Muthiah 
Chetty (1929), I. L. R. 52 Mad. 509.— 
IND. 

PART V. SECT. 9, SUB-SECT. 1. 

1091 i. Right of contribution. ] — 
Walker v. Cornell, Cass. Dig. 
(2nd edn.) 595. — CAN. 

Advances due to defendant 
partner* s default in contributing capital.] 
— A. agreed with B. & C. to join them 
In contributing in equal shares the 
money required for a venture which 
B. C. had agreed with D. to carry on 
8c in which D. was to get one-third of 
the profits 8c stand one-third of the 
losses. In entering into the first- 
mentioned agreement neither the 
possibility of losses nor the amount of 
capital required was discussed. As 
money was required from time to time 


to carry on the business, A. failed to 
pay his share & B. advanced amounts 
in excess of B.'s one-third share. The 
venture resulted in a loss. D., on the 
termination of the business, did not, 
& admittedly was unable to, pay any 
part of the loss. A.’s exors. sued B. 
with respect to another claim, & B. 
counterclaimed for payment or a set- 
off of said excess amounts expended by 
him : — Held : A.'s liability to B. arose 
from time to time as Ii. made the 
advances & was not dependent either 
on the ultimate condition ot the 
business or on D.’s fulfilling or failing 
to fulfil his agreement to pay part of 
the loss. — McGougan v. MacDonald 
& Macaw (Man.), [1929J 3 W. W. R. 
337.— CAN. 

mx. Effecl of obtaining declaration of 
indemnity .] — Lukis, Stewart & Co. 
v. Humphrey, [19301 4 D. L. R. 330. — 
CAN. 


PART V. SECT. 10, SUB-SECT. 1. 

tz. Division of assets .J- On the dis- 
solution of a firm of tMve members 
carrying on a hotel & restaurant busi- 
ness they executed a quit claim deed 
under which two of them transferred 
to the third J. D. all their interest In 
the goods 8c chattels pertaining to the 
restaurant business, subject to the 
payment by Mm of the outstanding 
liabilities incurred with respect to said 

E art of the partnership business, 8c 
e covenanted to assume 8c pay said 
liabilities : — Held : a proper construc- 
tion of the deed did not show tbat it 
was Intended tbat the two transferring 
partners should have a lien on the 
chattels as security for the payment 
by J. D. of the outstanding liabilities. — 
Re Dimor, [193j!^l W. W. R. 53 ; 45 


B. C. R. 22.- 
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PART V. SECT. 11, SUB-SECT. 1.— 
B. (a). 

■f. Profits on sale of portion of 
individual share .] — Mitchell v. Gorm- 
lky (1885), 9 O. R. 139 ; affd . (1880), 
14 A. R. 55.— CAN. 

PART V. SECT. 12. SUB-SECT. 3.-C. 

1213 1. Production of partnership 
document, s — Grounds for refusal — Denial 
of partnership .] — Harnam Singh v. 
Kapoor Sinoii (1927), 39 B. C. R. 
485.— CAN. 

PART V. SECT. 13, SUB-SECT. 6.— B. 

1296 i. Whether necessary.] — An 
action for accounts cannot be brought 
in the firm name. Whether any 
account is taken during the subsistence 
of the partnership is a matter for the 
discretion of the ct. — Hanhham v. 
Sandham Bros., [19331 3 D. L. R. 
292 ; O. Ii. 590.— CAN. 

PART V. SECT. 13, SUB-SECT. 6.— 
C. (b). 

e i. .1 — The rulo of English law 

that a mtgee. or an assignee of a 
partner cannot sue the other partners 
for accounts represents the law in India 
where there is no statutory provision 
to that effect. — Mistry Goa Petha v. 
N. H. Moos (1931), I. L. It. 10 Pat. 
792.— IND. 

PART V. SECT. 18. SUB-SECT. 5.— 

H. (b). 

1366 ii. .1 — Momplk v, Momple 

(1927), 48 N. L. R. 374.— S. AF. 

PART V. SECT. 13. SUB-SECT. 6.— 

H. (d). 

1378 i. Denial of partnership — Onus 
of j/roof.) — Wong *. Hou, [1928] 1 
W. W. R. 480 ; 39 B. CLR. 125.— CAN 
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1436. Add. Annotation : — Consd. Naamlooze Ven- 
nootschap Handels-en-Transport Maats- 
chappij Vuloaan v. Ludwig Mowinckels 
Rederi A/S (1937), 42 Com. Cas. 200. 

1469a. Foreign firm — Branch office In England.] — 

Partnership Act, 1890 (c. 39), s. 23, applies 
to a foreign firm having a branch house of 
business in England. — Brown, J anson & Co. 
v . Hutchinson & Co., [1896] 1 Q. B. 737 ; 64 
L. J. Q. B. 369 ; 73 L. T. 437 ; 43 W. B. 633 ; 
11 T. L. B. 291 ; 14 B. 354, 0. A. ; subse- 
quent proceedings , [1896] 2 Q. B. 126. 

1480a. .] — (1) Where it is not the object of 

a suit to obtain the dissolution of a partner- 
ship, but, on the contrary, to continue the 
partnership, it is not according to the practice 
of the ct. in the course of that suit to grant 
a receiver & manager. (2) Cases, however, 
may arise in which the conduct of deft, being 
such as to endanger the existence of the 
partnership concern, the ct. will appoint an 
interim receiver & manager. — Hall v. Hall 
(1860), 3 Mac. & G. 79 ; 20 L. J. Ch. 685 ; 
17 L. T. O. S. 11 ; 15 Jur. 303 ; 42 E. B. 191, 
L. 0. 

Annotation : — As to (1) Reid. Medwin v. Ditoham (1882), 47 
L. ,T. 250. 

1496a. .] — Hall v . Hall, No. 1480a, 

ante. 

1540. Add. Annotation Consd. Newport v. 
Pougher, [1937] Ch. 214. 

1544a. .] — In an action for dissolution 

of partnership a receiver was appointed, who 
collected the assets & paid them into ct. 
In the course of the action deft, partner was 
adjudicated bkpt. & his trustee in bkpcy. 
added as a deft. The assets proved in- 
sufficient to pay the creditors in full. Judg- 
ment creditors then obtained a charging 
order on the fund in ct. & any moneys in the 
hands of the receiver in the form made in 


Kewney v. AttrUl (1886), 34 Ch. D. 345. 
This order ended with the statement ; “ The 
intention of this ct. being to preserve to 
appcts. such legal rights as they would have 
had if the sheriff had seized under the execu- 
tion & sold on this day.” At a subsequent 
date both pltf.’s solr. & the solrs. of deft.’s 
trustee in bkpcy. obtained charging orders 
for their bills of costs under Solrs. Act, 1932 
(c. 37), s. 09, on the fund in ct. : — Held : by 
Eve, J., (1) the solrs.’ charging orders were 
properly made, as the assets had been re- 
covered or preserved through their exertions, 
<fc these orders ranked before all other claims 
on the fund in ct. ; by the Ct. of Appeal, 

(2) the charging order in the form made in 
Kewney v. Attrill gave the judgment creditors 
priority over the general body of creditors ; 

(3) the passage declaring the intention of the 
order should be omitted from the form of 
order. — N ewport v. Pougher, [1937] Ch. 
214 ; [1937] 1 All E. R. 270 ; 100 L. J. Ch. 
106 ; 150 L. T. 181 ; 53 T. L. R. 291 ; 81 
Sol. Jo. 78, C. A. 

1544b. Whether giving priority over general 

* creditors.] — Newport v . Pougher, No. 1544a, 

ante . 

1545. Add. Annotation : — Refd. Newport v. 

Pougher, [1937] Ch. 214. 

1580. Add. Annotations : — Generally , Refd. Beid & 
Sigrist, Ltd. v . Moss & Mechanism, Ltd. 
(1932), 49 R. P. C. 401 ; Mitchell v. Alexander 
(1935), 79 Sol. Jo. 381. 

1004. Add. Annotation : — Consd. Farey v. Cooper 
[1927] 2 K. B. 384. 

1010. Add. Citation : — sub nom. Carl Bros., Ltd. 

v. Webster, 52 W. R. 413. 

1614. Add. Citations : — 90 L. J. Oh. 301; 137 

L. T. 409. 

Add. Annotation : — Refd. Re Thomson, 

Thomson v. Allen, [1930] 13 Ch. 20. 


Part VI. — Dissolution 


1645a. Notice by one partner — Effect of.] — 

By a deed of partnership between a father & 
his five sons it was provided, inter alia : 
”2. The partnership shall commence as 
from Oct. 11, 1923. The death or retirement 
of any partner shali not ter min ate the 


partnership. ... 10. If any partner shall 
... do or suffer any act which would be a 
ground for the dissolution of the partnership 
by the ct. then he shall be considered as 
having retired.” One of the sons, claiming 
that as no term had been fixed for the dura- 


PART V. SECT. 13, RUB-SECT. 8.— 

0. (a). 


•g. Where existence of partnership 
disputed. ] — There is no rule of practice 
that, where in a suit for dissolution of 
a partnership the existence of the 
alleged partnership is denied, the ct. 
will not appoint an interim receiver 
unless the assets are in danger. — 
Tatk v. Barry (1028), 28 S. R. N. S. W. 
380 ; 45 N. S. W. W. N. 83.— AUS. 


PART V. SECT. 18, SUB-SECT. 9.— 
B. (•) ii. 

r 1. .}— A dispute having arisen 

between pltf. & deft, as to whether a 
partnership existed between them, 
pltf. brought an action to have the 
matter determined. Subsequently the 


parties agreed to refer the matter to 
arbn., & the arbitrator found that a 
partnership had existed between them, 
but that it had been dissolved. By his 
award the arbitrator directed that the 
goodwill, stock in trade, & all other 
assets of the business should belong to 
the pltf. absolutely, & that deft, was 
entitled to a certain sum of money for 
his shore of the goodwill, stock In 
trade, & other assets of the business. 
The trade that had been carried on 
during the partnership was that of 
wholesale dealers supplying the retail 
trade with sweets, confectionery, etc. 
Deft, used to travel through the 
country soliciting orders from retail 
dealers for these goods. After the 
arbitrator had made bis award deft, 
continued to travel through the 
country soliciting orders from retailers 
who had been customers of the firm 
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before it was dissolved. Pltf. applied 
for an interlocutory ini unction to 
restrain deft, from so doing : — Held : 
pltf. was entitled to an Interlocutory 
Injunction to restrain deft, from apply- 
ing personally or by a traveller to any 
person who was at the date of the 
aissolntion of the partnership a 
customer of the firm asking such 
customer to oontinue after the dissolu- 
tion to deal with him, deft., or not to 
deal with pltf. ; but the restraint on 
deft, from applying as aforesaid by a 
traveller was to be in force only so long 
as deft, should carry on the business, 
either under his own name or any name 
introducing it, of a wholesale dealer in 
goods of the genera] class of those for 
which pltf. was at the date of the 
dissolution of the said partnership an 
agent. — G arqan v. Rems, [19311 
I. R, 158.— IR. 
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tion of the partnership it was a partnership 
at will, gave notice of dissolution & brought 
an action for a declaration that the partner- 
ship had been dissolved, for an account & for 
an order that the partnership be wound up 
by the ct. : — Held: (1) upon a proper con- 
struction of the deed, the partnership could 
not bo determined by a single partner, 
although he could determine the partnership 
as between himself & the other partners ; (2) 
the partnership was not a partnership at will, 
but one to continue, unless dissolved by the 
ct. or some other event, so long as two of 
the partners were still living & had not 
retired. — Abbott v. Abbott, [1930] 3 All 
E. E. 823 ; 81 Sol. Jo. 58. 

1648. Add. Annotation : — Held. Abbott v. Abbott, 
[1936] 3 All E. R. 823. 

1654a. Death of partner % sending notice before 
notice received — Date of dissolution of partner- 
ship.] — Where a partner sends by post a 
notice to the other partner to determine the 
partnership as from the date of the notice, & 
dies before the other partner receives the 
notice, the partnership is dissolved, not by 
the notice, but by the death of the partner 
sending it, inasmuch as the statutory dis- 
solution by notice is not brought about until 
receipt of the notice. In such a case the 
surviving partner has the rights which by the 
terms of the partnership he is to have on the 
death of a partner during the partnership. — 
McLeod v . Dowling (1927), 43 T. L. R. 055. 

1670a. Partner sending notice of intention to dis- 
solve partnership— Death before notice re- 
ceived by other partner.] — McLeod v. Dowl- 
ing, No. 1654a, ante. 


Sub -sect. 1. — Courts having Jurisdiction. 
(Vol. XXXVI., p. 503.) 

County court— Action for declaration & 
account — Denial of partnership.] — See County 
Courts, No. 244a. 

1744. Add. Annotation : — Refd. Re Davis & Collett, 
Ltd., [1935] Ch. 093. • 


1885. Add. Citations .*—-96 L. J. Ch. 05 ; 130 

L. T. 238. 

1841a. For share of “ net profits ** — Dissolu- 

tion by death.] — Applt. & H. entered into 
partnership, the arts, providing that each 
partner was entitled to a salary & half the 
“ net profits ” during the term of the partner- 
ship, & that if either partner died the sur- 
viving partner was for five years to pay to 
the exors. a third of the “ net annual profits.” 
H. died, & the partnership was thereby dis- 
solved : — Held : the expression “ net profits.” 
was not necessarily to be interpreted as having 
the same meaning in every part of the arts., 
& applt., in calculating the share of the net 
profits payable to the exors., was not entitled 
to deduct any salary for himself. — Watson 
v. Haggitt, [1928] A. 0. 127 ; 97 L. J. P. C. 
33; 138 L. T. 300; 44 T. L. R. 90 ; 71 Sol. 
Jo. 903, P. C. 

1845. Add. Annotation : — Consd. Manley r. Sartori, 
[1927] 1 Ch. 157. 

1899a. .] — The rule that in the 

bkpey. of a firm the exors. of a deceased 
partner may not prove in competition with 
the creditors of his surviving partners may 
be inapplicable when the share of the 
deceased partner has been ascertained before 
the adjudication in bkpey., & no joint 
liability can be shown to exist. On the 
death of a partner in a London llrm a sum 
was found due to his estato from the sur- 
viving partners in respect of his share in the 
business, <fc certain claims & accounts 
between the deceased partner & another 
firm in Dundee, of which during his life he 
was also a partner, & which firm was after 
the death or the deceased partner a creditor 
of the London firm, were also compromised 
& settled by bis exors. before the bkpey. of 
the London firm : — Held : the proof of a 
debt put in by the deceased partner’s exors. 
in the bkpey. of the London firm ought to be 
admitted. — Re Douglas, Ex p. Douglas’ 
(James) Executory, [1930] 1 Ch. 342 ; 142 
L. T. 379 ; [1929] B. & 0. R. 70 ; sub nom. 
Re Douglas, Douglas & Hill v. Myers 
(J. E.), 99 L. J. Ch. 97. 


PART VI. SECT. 1, SUB-SECT. 3. 

•1. Death of partner intestate — Dis- 
posal of interest in partnership assets .] — 
Ex p. Sessions (1869), 2 Oh. Ch. 360. — 

CAN. 

PART VI. SECT. 1, SUB-SECT. 8. 

m i. Construction of agreement.] 

— Armstrong v. Whitten, [1932] 1 
W. W. R. 818 ; 40 Man. L. R. 284 ; 
3 D. L. R. 38.— CAN. 

*m. Transfer of partnership assets — 
Subject to payment of existing liabilities. ] 
— Kerr v. Bradford (1876), 26 C. P. 
318.— CAN. 

PART VL SECT. 2, SUB-SECT. 2.— A. 

t i. .3 — A partnership is dis- 
solved from the time of service of the 
wrtt in an action for dissolution brought 
by one of the partners. — Harris v. 
Burgess & Thorne, [1037] 4 D. L. R. 
219 ; 12 M. P. R. 216.— CAN. 


sg. Proceedings in county court — 
Practice.] — Proceedings for the dis- 
solution of a partnership within the 
competence of the county ot. by 
virtue of Partnership Act. R. H. O., 
1927, as. 1, 35, cannot be initiated in 
that ct. by an originating notice of 
motion. — B endjy v. Munto.v, [1932] 
1 D. L. R. 534 ; O. R. 123 —CAN. 

PART VI. SECT. 2, SUB-SECT. 3.— 
C. (b) ii. 

1731 i. Violation of articles — Pro- 
motion of companies by chartered 
accountant. ] — The financing & pro- 
motion of cos. does not fall within the 
scope of a chartered accountant’s 
business as such, & the doing of such 
work by one partner does not con- 
stitute, by itself, a breach of the 
partnership agreement entitling the 
other partner -to a dissolution of the 
partnership. — Pettit v. Cox (1928), 
54 N. B. R. 246. — CAN. 


sn. Refusal to accept business— 
Reasonable refusal.] — Where on 
partner Is in charge of a business, bis 
refusal to accept oertain buwinoss on 
the ground that it would not be profit- 
able, will not afford a ground upon 
which dissolution should be granted, 
if he has honestly exercised his best 
judgment, even if he were wrong in 
the conclusion he arrived at. — Pettit 
r. Cox (1928), 54 N. B. 11. 246.— CAN. 

PART VI. SECT. 4. 

•p. Registration of memorandum of 
dissolution — Under Partnership Regis- 
tration Act, R. S. O., 1914 (c. 139)— Effect 
of .] — Dominion Sugar Co. v. War- 
rell, [1927] 2 D. L. R. 108; 60 

O. L. R. 169.— CAN. 

PART VI. SECT. 6, SUB-SEOT. 6. 

r l. Rights in respect of asset 

received after dissolution .] — RiOUX v . 
COTE (1933), 6 M. P. R. 421.— CAN. 
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\ 

Part VII. — Limited Partnership. 


1909a. Bankruptcy of sole general partner — What 
debts provable.] — Where an individual who 
is the sole general partner in one or more 
limited partnerships is adjudged bkpt. , all 
the debts & liabilities owing by such limited 
partnerships at the date of the receiving order 
are provable in bkpcy., whether the firms are 
mentioned in the proceedings or not. 
Accordingly, if the bkpt. be the sole general 
partner in two limited partnerships, namely, 
the “ A ” firm & the “ B ” firm, it makes 
no difference if there are successive bkpcies., 


in one of which only the A firm & in the other 
of which only the B. firm are mentioned in 
the proceedings. Creditors will be entitled 
to prove in the same way as they are entitled 
to prove against an individual in successive 
bkpcies. Qu* : whether, for purposes of 
administration, the trustee ought not to 
distinguish between the assets of the respec- 
tive firms & the bkpt.’s own separate estate. — 
Re Barnard, Martin’s Bank, Ltd. v. 
Trustee, [1932] 1 Ch. 269 ; 101 L. J. Ch. 
43 ; 140 L. T. 191 ; [1931] B. & C. R. 73. 
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vol nm cam i~m. 


PATENTS AND INVENTIONS. 


1 . 


Part I. — Definitions. 


Before this case add : — 

Statutory definition — Includes patents of ad- 
dition.] — See Re Maschinenfabrik Augsburg- 
Nurnberg A C. Patents (1929), 47 It. P. 0. 
193. 


8 . 


Add. Annotation : — As to (2) Dlstd. Walsh v . 
Albert Baker & Co. (1898), Ltd. (1930), 47 
R. P. C. 283. 


Part III. — True and First Inventor.” 


14. Add. Annotation : — As to ( 1 ) Consd. No-Fume, 
Ltd. v. Frank Pitchford & Co. (1935), 52 
R. P. C. 231. 

25. Add. Annotation : — As to (1) Consd. Mullard 
Radio Valve Co. v. Philco Radio & Television 
Corpn. of Great Britain, Ltd. (1935), 52 
R. P. C. 261. 

39. Add. Citations 41 T. L. R. 545 ; affd. (1927), 
96 L. J. Ch. 470 ; 137 L. T. 794 ; 43 T. L. It- 
717 ; 44 R. P. C. 453, C. A. 

Add. Annotation : — Refd. Mackenzie-Kennedy 
v. Air Council 1927), 138 L. T. 8. 

45. Add. Annotation : — Consd. Reid & Sigrist, 
Ltd. v. Moss & Mechanism, Ltd. (1932), 49 
R. P. C. 461. 

48. For “ 86 L. J. Ch. 408 ” read “ 80 L. J. Ch- 
486.” 

Add. Annotation : — Refd. Adamson v. Ken- 
worthy (1931), 49 R. P. C. 57. 

49a. — .] — Deft, was a leading draughts- 

man in the employ of pltfs. In 1924 deft, 
was instructed by pltfs. to design an un- 
lubricated crane brake, a branch of work 
upon which deft, had not been directly 
engaged. The design he produced was 
tested but was unsatisfactory. In 1926 deft, 
was again instructed to design such a brake, 
& did in fact design a brake incorporating 
a resilient disc which proved to be satis- 
factory. This design was patented in deft.’s 
name. Pltfs. claimed that deft, was a trustee 
for them of his interest in the patent & 
claimed a declaration to this effect. Deft, 
alleged that the successful feature of the 
resilient disc had been evolved solely by 
him in 1918 outside the scope of his duties, 
& claimed to be entitled to the beneficial 
interest in the patent : — Held : it is the duty 
of a draughtsman when instructed by his 
employer to prepare a design to use such skill 
& inventive faculty as he may possess in 
order to produce the best possible design 
within his ability, & in this case deft, evolved 
the invention which was the subject of the 
patent as a result of instructions given to him 
by pltfs. & in the discharge of his duty. 
The declarations & injunction asked for were 
granted, & an order upon deft, to assign 
the patent to pltfs. was made with costs. — 
Adamson v. Kbnworthy (1931), 49 R. P. C. 
57. 

Annotation : — Consd. Reid & Sififrtst, Ltd. v. Moss & 
Mechanism, Ltd. (1932), 49 R. P. O. 461. 


49b. .] — Deft., M., was employed by pltf. 

co. as chief draughtsman for the purpose 
( inter alia) of developing a gyroscopic turn 
indicator for use on aeroplanes. The terms 
of his employment contained a specific 
covenant, namely, “ that all work done whilst 
in the service of said co. was to be secret & 
confidential & the property of said co.” In 
the course of developing the instrument 
certain problems arose & discussions took 
place as to proposed solutions of them, in 
which deft., M., took part. Before an instru- 
ment embodying features of design & con- 
struction, made possible as a result of the 
solution of the various problems, was put 
into production by pltf. co. deft., M., left the 
service of said co. Deft., M., together with 
one Pierce, an ex-employeo of pltf. co., pro- 
moted deft, co., which began to incorporate 
the said features of design & construction in 
a gyroscopic turn indicator which was 
offered for sale & sold in competition with the 
instruments made & sold by pltf. co. Deft., 
M., also applied for letters patent, & he filed 
provisional specifications describing said 
features of design & construction. Deft., 
M., alleged that the features of design were 
not novel, that they had not been evolved by 
pltf. co., & that knowledge of them had not 
been acquired by him in the course of his 
employment by pltf. co- Deft., M., also 
stated that ho had not disclosed or made 
any wrongful use of any confidential informa- 
tion acquired by him in the course of his 
employment by pltf. co. : — Held : letters 
patent granted in accordance with the first 
provisional specification filed by deft., M., 
would, if valid, enable M. to prevent pltf. 
co. from making gyroscopic turn indicators 
in accordance with their present design ; 
the second provisional specification filed 
by deft., M., included matters discussed with 
him while he was in pltf. co.’s employ, & 
letters patent granted in accordance with this 
provisional specification would, if valid, 
enable M. to prevent pltf. co. from making iwe 
of one at least of the matters discussed with 
him while he was in their employ ; deft., M,, 
must be assumed to know what he was claim- 
ing as his invention, & that he could only 
claim what he sought to protect on the 
ground that it was secret & confidential ; 
it was not unfair to treat deft. M.’s provisional 
specifications as an admission by him of such 
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fact ; further, the gyroscopic turn indicators 
made by deft. co. were made substantially 
in accordance with information & knowledge 
acquired by deft., M., while he was in pltf. 
co. r s employ ; the designing of a gyroscopic 
turn indicator by deft., M., with assistance, 
suggestions, & advice from pltf. oo., was, from 
the start of M.’s employment by pltf. co., a 
confidential matter ; deft., M. was not at 
liberty, while he remained in the employ of 
pltf. co., to disclose to any one difficulties 
which had arisen in the manufacture of 
gyroscopic turn indicators nor the methods 
discussed, used, or proposed to be used for 
overcoming such difficulties ; deft., M., was 
not at liberty to make drawings embracing 
matters discussed with him while he was in 
pltf. co.'s employ, & while still in their employ 
to disclose such drawings to any third party ; 
& deft., M., could not better his position by 
terminating his employment with pltf. co. 
An injunction was granted ; & delivery up 
of all turn indicators which would constitute 
a breach of the injunction was ordered. A 
declaration was made that pltf s. were entitled 
to the benefit of the applications for grant 
of letters patent covered by the provisional 
specifications filed by deft., M., subject to 
certain limitations, together with costs. — 
Reid & Sigrist, Ltd. v. Moss & Mechanism, 
Ltd. (1932), 49 R. P. C. 431. 

49c. .] — Pltf. co. employed deft, as 

technical adviser. The service agreement & 
a deed assigning Letters Patent No. 437,973 
together provided ( inter alia ) (i) for the assign- 
ment during the service agreement of all 
inventions relating to improvements upon 
Letters Patent No. 437,973 or application 
No. 34,809 of 1935 or relating to the same art 
as either of these or to the art to which any 
of the products of the oo. related, & (ii) that 
deft, would communicate all such inventions 
& apply for or join with the co. in applying 
for Letters Patent or other similar protection 
in respect of the same. 

Pltf. co. issued a writ against deft, claiming 

(i) a declaration that deft, held an invention 
the subject of application No. 31,470 of 1930 
& No. 20,959 of 1937 & any other invention 
made by him during the currency of the 
service agreement in trust for pltf. co. ; & 

(ii) a mandatory injunction that deft, do 

communicate all such inventions or do all 
acts necessary to obtain & vest Letters 
Patent or other protection for the same either 
in this or any other country in pltf. co. ; & 

(iii) an inquiry as to what inventions covered 


by the declaration had been made or dis- 
covered by deft, during the continuance of the 
service agreement ; (iv) damages, & (v) costs 
& further relief. 

Deft, alleged ( inter alia) (a) that the service 
agreement had been terminated prior to 
filing the complete specification upon applica- 
tion No. 31,470 of 1930 by reason of pltf. co.’s 
failure to pay the full wages stipulated in the 
service agreement, & that no special terms 
as to patent rights were to be inferred from 
any continuance of service after the date of 
this breach, & ( b ) that the application 
No. 20,959 of 1937 did not deal with an 
invention the subject-matter of the service 
agreement or the deed. Deft, counter- 
claimed for a declaration that the service 
agreement & deed were void & for an order 
that they be cancelled : — Held : the service 
agreement was subsisting until deft, termi- 
nated it by notice in Oct. 1937, it not having 
been previously avoided consequent upon any 
breach by pltfs. Accordingly a declaration 
was made that Letters Patent to be obtained 
upon application No. 31,470 of 1936 $ any 
other invention made or discovered by him 
during the period of his engagement being 
an improvement upon two specified inven- 
tions or being a further invention relating to 
the art concerned were held in trust for 
pltf. co. Deft, was ordered to do all acts 
which pltfs. might reasonably require to 
obtain & to vest such Letters Patent or other 
protection in this or any other country in 
respect of the invention protected by applica- 
tion No. 31,470 of 1930. An inquiry as to 
the subject-matter of application No. 20,959 
of 1937 was refused for want of evidence. 
Judgment was given for pltf. with costs, & 
the counterclaim was dismissed with costs ; 
also the phrase “ Letters Patent or other 
similar protection ” should, in the absence 
of any contrary indication, be construed as 
including protection, similar to the pro- 
tection given by Letters Patent in this 
country, which is given under the laws of 
other countries. — Amplaudio, Ltd. v. Snell 
(1938), 55 R. P. C. 237. 

62. Add. Annotation : — Reid. Re Von Krogh’s 
Patent (1929), 49 R. P. 0. 417. 

63. Add. Annotation : — Reid. Boyce v. Morris 
Motors (1927), 44 R. P. C. 105. 

65. Add. Annotation : — Reid. Re Von Krogh’s 
Patent (1929), 49 R. P. C. 417. 

67, Add. Annotation: — As to (1) Reid. Re Von 
Krogh’s Patent (1929), 49 R. P. C. 417. 


Part IV. — Subject-Matter of Patent. 


97. Add. Annotation: — As to (1) Retd. Re 
Farbenindustrie (I. G. ) A. G.’s Patents 
(1930), 47 R. P. O. 289. 

109. Add Annotations: — Retd. Re Simon-Oarves 
& Robinson’s Patent (1928), 45 R. P. 0. 407 ; 
Re Farbenindustrie Akt.’s Application (1928), 
40 R. P. 0. 271. 


115. Add. Annotation : — Reid. Re Battig’s Patent 
(1929), 49 R. P. O. 415. 

116. Add. Annotation : — Reid. Re Farbenindustrie 
Akt.’s Application (1928), 46 R. P. C. 271. 

116a. Selective cultivation ol oil-seed.] — 

Re Rau G.m.b.H. Patent (1935), 52 
R. P. C. 362. 
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116 b. Stabilising electric arc.] — Held : 

there was no evidence to support a finding 
that the stabilisation of the arc which resulted 
from the combination must necessarily have 
been foreseen by any person skilled in the 
art without the necessity for practical 
experiment & observation. — Be Johnson’s 
Application for a Patent (1934), 52 
R. P. C. 61. 

117. Add. Annotations : — As to (2) Consd. Sharp 
& Dohme Inc. v . Boots Pure Drug Co. (1928), 
45 R. P. C. 153 ; Re Simon-Carves & Robin- 
son’s Patent (1928), 45 R. P. 0. 707 ; British 
Hartford-Fairmont Syndicate, Ltd. v. Jack- 
son Bros. (Knottingley), Ltd. (1932), 49 
R. P. C. 495. Refd. Boyce v. Morris Motors 
(1927), 44 R. P. C. 105. Generally , Refd. 
Drysdale, Sidney Smith & Blyth, Ltd. v. 
Davey Paxman & Co. (Colchester), Ltd., Be 
Letters Patent No. 274,162 (1937), 55 It. P. C. 
95. 

121. Add. Citation : — on appeal, sicb nom. IIen- 
NEBIQUE V. COWLIN (WILLIAM) & SONS 
(1909), 26 R. P. C. 280, H. L. 

128a. Subjection of known material to known 
process.]— Subjection, for the first time, of a 
known material to a known process may 
support an application. — Re I. G. Farbenin- 

DU8TRIE AKTIENGESELLSCHAFT, APPLICATION 

for a Patent (1928), 46 It. P. C. 271. 

131. Add. Annotation : — Refd. Heginbotham Bros., 
Ltd. v. Burne (1938), 56 R. P. C. 87. 

134. Add. Annotations: — Refd. Adelmann & Ham 
Boiler Corpn. v. Llanrwst Foundry Co. (1928), 


45 B. P. C. 413 ; Lang Wheels (Mfg.), Ltd. 
& Bland v. Wilson (1938), 55 It. P. C. 295. 

138. Add. Annotations: — Refd. Boyce v. Morris 
Motors (1927), 44 R. P. C. 105; Sharp & 
Dohme Inc. v . Boots Pure Drug Co. (1928), 46 
R. P. C. 153; Re Farbenindustrie (I. G.) 
A. G.’s Patents (1930), 47 R. P. 0. 289; 
Iloginbotham Bros., Ltd. v. Burne (1938), 56 
It. P. C. 87. 

142. Add. Annotation : — Refd. British United Shoe 
Machinery Co. v. Gimson Shoe Machinery Oo. 
(1928), 45 R. P. 0. 290. 

147. Add. Annotation : — Refd. Parkes Samuel & 
Co., Ltd. v. Cocker Bros. (1929), 46 R. P. C. 
241. 

148. Add. Citation :—affd. (1912), 29 R. P. C. 
656, C. A. 

149. Add. Annotation : — As to (3) Refd. Sharp & 
Dohme Inc. v. Boots Pure Drug Co. (1928), 
45 It. P. C. 153. 

162. Add. Annotations: — As to (3) Consd. British 
Thomson-Houston Co. v. MetropolitanVickers 
Electrical Co. (1928), 45 R. P. C. 1. Refd. 
Pope Appliance Corpn. v . Spanish ltiver 
Pulp & Paper Mills, 11929] A. C. 269 ; British 
Hartford-Fairmont Syndicate, Ltd. v. Jack- 
son Bros. (Knottingley), Ltd. (1932), 49 
R. P, C. 495. Generally , Consd. No-Fume, 
Ltd. v. Frank Pitchford & Co. (1935), 52 
R. P. C. 231. 

163. Add. Annotation : — Refd. Sharp & Dohme 
Inc. v. Boots Pure Drug Co. (1928), 45 
R. P. C. 163. 


PART IV. SECT. 1, SUB-SECT. 1. 

sp. New method of conducting opera- 
tion on human body.] — Qu. : whether 
a claim for a new method' of conducting 1 
an operation upon a part of the human 
body (as distinct from a claim relating 
to an appliance or a substance which 
may be used upon or in connection 
with the human body) &, in particular, 
a method of treating the hair, can be 
protected under the law relating to 
patents. — M aedkr v. Busch (1938), 
59 O. L. B. 684; 11 A. L. J. 524.— 
AUS. 


PART IV. SECT. 1, SUB-SECT. 3.— 

0. (a). 

k 1. .] — A patented process to be 

valid must denote ingenuity of In- 
vention. It Is not enough, in order 
to constitute Invention, to disclose 
something which has been but dimly 
seen before. — Electrolytic Zinc Pro- 
cess Co. v. French’s Complex Ore 
Reducing Co. op Canada, Ltd., 
[19271 Exch. C. R. 94; affd.. [1930] 
S. C. R. 462 ; 4 D. L. R. 902.— CAN. 

m I. .] — There Is no invention 

in a mere adaptation of an Idea in a 
well-known manner for a well-known, 
or clear purpose without ingenuity, 
though the adaptation may effect an 
improvement which may supplant an 
article already on the market. — Van 
Heusen, Products Ino. v. Tooee 
Bros., Ltd., [19291 Ex. O. R. 89.— 
CAN. 

sa. Not mere mechanical skill.) — 
Held : the lantern In question was new 
& useful. Sc the changes made in the 
ventilation in the lantern to control the 
quantity Sc direction of the air currents 
was not the result of mere mechanical 
skill, but required thought, study 
& an Inventive mind, Sc constituted 
invention. — Adams & Westlake Co. v. 
E. T. Wright, Ltd., 139281 Exch. 
C. R. 112 ; affd. sub nom. E. T. Wright, 
Ltd. v. Adams ft Westlake Go., [1929] 
4 D. L. R. 1081 ; a C. R. 81.— CAN. 


bo. Change of form .] — The invention 
claimed is for a radiator for heating 

S urposes. The ct. found that, at 
est, if pltf. had added to the prior art 
it was merely the product of that 
mechanical skill which normally results 
from habitual & intelligent practice, 
& was not invention : — Held : it Is 
not enough that a thing should be new 
In the sense that in the shape or form 
in which it is produced It shall not have 
been known before. Sc that it shall be 
useful, but it must, under the Patent 
Act, amount to an Invention or dis- 
covery. A change of form within the 
domain of mere construction is not 
invention. — Mauok v. Dominion Chain 
Co.. Ltd., [1933] Ex. C. R. 120.— CAN. 

sf. Simplicity .) — Narrowness & sim- 
plicity of invention will not Invalidate j 
a patent. — R. v. Smith Incubator 
C o. & Buckeye Incubator Co., 
fl93Cj Ex. C. R. 305; revsd. [1937J 
8. C. R. 238 ; 2 D. L. R. 680. CAN. 

ah. General commercial adoption .] — 
Evidence of general commercial adop. 
tion of a oertain device Is not conclusive 
of invention, — Canadian General 
Electric Co., Ltd. v. Crosley Radio 
Corpn., [1935] Ex. C. R. 190 ; [1936J 
1 D. L. R. 608 ; affd.. [1936J 8. C. R. 
551 ; 3 D. L. R. 737 ; 6 F. L. J. (Can.) 
163— CAN. 

■1. Application of principle.] — The 
patents in suit, infringement of which 
was claimed by pltfs., were for methods 
of severing package wrappers. The ct. 
found that there was no subject- 
matter in the patents Sc dismissed the 
action : — Held : when a principle Is 
not new, a patent for a method of 
applying it only secures to the patentee 
protection in respect of the particular 
method specified, & the use of different 
methods of carrying the same principle 
into effect cannot be restrained. — 
Imperial Tobacco Co. or Canada, 
Ltd. & W rig ley Jr. Oo., Ltd. t>. 
Rock City Tobacco Co., Ltd., [1936] 
Ex. C. R. 229 ; [1937] 2 D. L. R. 11 ; 
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affd., [1937] 8. O. It. 399 ; 3 D. L. R 
1 15. — CAN. 

so. Mere adoption of method not 
invention .] — It is not Invention to 
adopt a method to accomplish a result 
when that method is simply a ease of 
engineering judgment or skill. — P orter 
& MacGlawhen v. Toronto Corpn., 
Foundation Co. of Ontario, Ltd. & 
Toronto Ikon Works. Ltd., [1936] 
Ex. C. R. 217 ; [1937] 1 D. L. R. 746.— 
CAN. 

•q. Formulation of description of 
discovery. | — Held : by the duto of dis- 
co very of the invention is meant the 
date at which the inventor can prove 
that ho has first formulated, ell her in 
writing or verbuliy, a description which 
affords the means of making that which 
he has invented. — B ohn Aluminium 
& Brass Corpn. v . Berry, [1937J 
Ex. C. it. 114 ; 11938J 1 B. L. R. 79. ~ 
CAN. 


PART IV. SECT. 1. SUB-SECT. 3.— 
C. (&). 

188 ill. .] — Gukttler v. Cana- 

dian International Paper Oo.. [ 1 928] 
2 D. L. R. 801 ; ri928J 8. C. It. 438 ; affg., 
pilO. L. R. 517 ; [1928] Ex. C. It. 

PART IV. SECT. 1, SUB-SECT. 4. — A * 

j. Unless coupled with 

discovery of mode of putting principle 
into practice.] — A principle cannot be 
the subject of a patent. Sc a claim to 
every mode or means of carrying a 
principle into effect amounts to a 
claim for the principle Itself. A patent 
may be granted for a principle coupled 
with a mode of carrying the principle 
into effect, but such principle may be 
carried into effect under several 

E a tents operating in different ways Sc 
y different means. — Grissinger v. 
victor Talking Machine Co. of 
Canada, Ltd., 1 1 929] Ex. O. R. 24 ; 
affd., [19311 8. 0. R. 144; 11930] 4 
D. L. R. 617.— CAN. 
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172. Add. Annotation : — As to (2) Reid. No-Fume, 
Ltd. v. Frank Pitckford & Co. (1035), 52 
R. P. C. 231. 

187. Add. Annotation : — As to (2) Reid. Rondo Co., 
Ltd. v. Gramophone Co. (1929), 48 R. P. C. 
378. 

192. Add. Annotations j — Reid. Sharp & Dohme 
Inc. v. Boots Pure Drug Co. (1928), 45 R. P. 0. 
153 ; Heap Samuel & Son v. Bradford Dyers’ 
Assocn. (1929), 46 R. P. C. 254. 

207. Add. Annotations : — As to (2) Reid. Marconi’s 
Wireless Telegraph Co. v . Philips Lamps, Ltd. 
(1933), 50 R. P. C. 287 ; N. V. “ Splendor ” 
Gloeilampen Fabrieken v. Omega Lamp- 
works, Ltd. (1933), 50 R. P. C. 393. 

210a. .] — Held : the patentee had obtained 

a result superior to any other at the date of 
the patent, & there was good subject-matter 
& the patent was valid. — Rondo Co., Ltd. v. 
Gramophone Co., Ltd. (1929), 46 R. P. C. 
378. 

222a. .] — The claim was as follows : “In a 

coin-controlling vending machine of the 
kind $et forth, means for arresting the legend 
displaying wheels independently of the auto- 
matic stop mechanism, wherein the usual, 
automatically operated, locking pawl is 
divided intermediately of the length of its 
normally upright end position, the two parts 
being pivoted together about a transverse 
axis, stops being provided on the pawl 
lever so as to limit the pivotal movement of 
the outer portion, & wherein said outer 
portion is connected by lever, or link & lever, 
mechanism with a key or other handle out- 
' side the mechanism so as to be adapted 
when said key is depressed, to engage with the 
teeth of the star wheel.” In an action for 
infringement of the patent it, was contended 
on behalf of pltfs. that the patented invention, 
when incorporated in a known type of 
machine, changed a game of chance into a 
game of skill, & that defts. had used a 
modified form of pltfs.’ invention : — Held : 
the patentees’ idea was not new, & no pro- 
blem had had to be solved in carrying it 
into effect, & that all that the patentees had 


done was to effect a perfectly natural & 
ordinary workshop alteration in a known 
machine, & that the patent was bad for want 
of subject-matter — Ijennards Perfect Skill 
Control Co., Ltd. v. Holloway & Sampson 
Novelty Co.. Ltd. (1929), 46 R. P. C. 353. 

231. Add. Annotation : — Reid. Mellor v. Beard- 
more (1927), 44 R. P. C. 175. 

246. Add. Annotation: — Reid. Parkes Samuel & 
Co. v . Cocker Bros. (1929), 46 R. P. C. 241. 

248. Add. Annotation : — Reid. Re De Havilland’s 
Patent (1931), 49 R. P. C. 438. 

249a. .) — Letters patent were granted for 

44 Improvements in or relating to boot or 
shoe end stiffeners.” Claim 1 of the specifi- 
cation was as follows: 44 As on article of 
manufacture, a thermoplastic impregnated- 
fabric toe puff which prior to its incorpora- 
tion in a shoe upper has had flexibility im- 
parted to its back margin by hot pressure in 
a die having a bevelled marginal portion, 
so as to expel impregnant from said margin 
by graduated pressure thereon & to leave the 
surface of the puff substantially free from 
local excess of impregnant.” Claim 6 was 
as follows : 44 In the manufacture of a toe 
puff of the kind claimed in Claims 1, 2, 3, or 4 
the use of a die & an advancing pressure 
which causes a pinch to travel over the 
margin or margins to be treated ” : — Held: 
there was a problem to be solved*, namely, 
to produce a thermoplastic puff with a 
flexible back margin which was produced 
gradually in the sense that there was a 
gradual & practically imperceptible descent 
from the thick portion of the puff to the 
outer margin <fc prior to the patent the 
nearest to which any one had got was a 
double operation process, & there was an 
inventive step & the patent possessed subject- 
matter. — British United Shoe Machinery 
Co., I/rfo. v. Pemberton (Albert) & Co. 
(1930), 47 R. P. C. 134. 

281. Add. Annotations: — As to (1) Refd. British 
Celanese, Ltd. v. Courtaulds, Ltd. (1933), 50 
R. P. C. 259. As to (2) Refd. Electric & 


PART IV. SECT. 1. SUB-SECT. 4.— 
B. <b). 

176 ill. .1 — Prjentice 

Manufacturing Oo. v. Kenny, [1931 J 
2 D. L. R. 466 ; Ex. O. R. 24.— CAN. 


PART IV. SECT. 1, SUB-SECT. 4.— 

B. (o). 

186 II. .1— Mailman v. 

Gillette Safety Razor Co. of 
Canada, [19321 S. 0. R. 724.— CAN. 


PART IV. SECT. 1, SUB-SECT. 6.— A. 


198 vli. .] — Gubttler v. Can. 

Intern at*l Paper Co., [1927] 4 

D. L. R. 617.— CAN. 


198 Fill. .] — Where a specific 

machine already exists producing cer- 
tain effects. Sc additions have been 
made to such machine to produce the 
same effect in a better manner : — 
Semble : a patent cannot be taken for 
the whole machine, but lor the Improve- 
ment only. — Sherbrooke Machinery 
Co.. Ltd. v. Hydraulic Co., Ltd., 
[1927] Exch* a R. 114.— CAN. 


198 ix. .] — Every trifling im- 

provement Is not Invention, « the 
industrial publio should not be em- 
barrassed by patents for every email 
improvement. A slightly more efficient 
way of doing a thing, small changes in 
rise, shape, degree, or quality in a manu- 
facture or machine, even assuming 


novelty, is not invention. More is 
necessary to justify a monopoly. — 
Lightning Fastener Co., Ltd. v. 
Colonial Fastener Co., Ltd. Sc 
Prentice (G. E.) Manufacturing Co. 
13633), [1932] Ex. C. R. 101.— 


(No. 

CAN 


193 x. .] — Held : factory im- 

provements. the little improvements 
& betterments in technique that skilled 
workmen devise, because they are 
skilled, should not be the subject of 
monopoly Sc do Dot constitute subject- 
matter for a patent. — Gillette Safu it 
Razor Co. of Canada, Ltd. v. Pal 
Blade Corpn., Ltd. & Metropolitan 
Stores, Ltd., [1932] Ex. C. R. 132 ; 
0^(7^519331 8. 0. R. 142 ; 2 D. L. R. 


sa. Extent of protection — Means used.] 
— The invention in question is for an 
improvement in locking devices, for 
use on separable slider fasteners : — 
Held : as the essence of the invention 
was the production of an old result, 
even though there is invention, the 
patentee is only protected in respect 
of the particular means he sets forth 
in his specification, Sc in such circum- 
stances it may not be infringement to 
achieve the same result by using other 
means, by a different devioe. — 
Lightning Fastener Co., Ltd. r. 
Colonial Fastener Co., Ltd. & 
G. E. Prentice Manufacturing Co., 


7 d 


[1932] Ex. C. R. 127 ; affd [1933] 
S. C. R. 377.— CAN. 

PART IV. SECT. 1, SUB-SECT. 6.— B. 

260 iv. affd., [1928] 2 D. L. R. 448 ; 
[1928] S. C. R. 8.— CAN. 

PART IV. SECT. 1, SUB-SECT. 7.— A. 

270 xx. . .] — Canadian 

General Electric Co., Ltd. v. Fad a 
Radio, Ltd., [19271 2 D. L. R. 911 ; 
[1927 J Exoh. C. R. 134.— CAN. 

270 xxi. Though the 

action Sc properties of each constituent 
of a chemical composition or mixture 
was known, where a new formula 
has been made known 8c the consti- 
tuents have been so combined as to 
overcome difficulties or disadvantages 
in known herbicides, such combination 
is patentable. A chemical compound 
Intended for the accomplishment of a 
specific purpose, which has never before 
been known, used, or published within 
the meaning of the Patent law, may 
be patented, provided one may assume 
some degree of skill Sc ingenuity, or the 
exercise of intelligent research & 
experiment successfully directed to a 
particular purpose or end. — C hipman 
Chemicals, Ltd. v. Fair view Chemi- 
cal Co., Ltd., [19321 Ex. C. R. 107.— 
CAN, 
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Musical Industries, Ltd. v. Lissen, Ltd., 
[1938] 4 All E. R. 221. 

284. Add. Annotation : — Generally, Retd. Sharp & 

Dohme Inc. v . Boot%Pure Drug Oo. (1928), 
45 R. P. 0. 153. ^ 

285. Add. Annotation : — Consd. Mullard Radio 
Valve Co. v. Philco Radio & Television Corpn. 
of Great Britain, Ltd., [1936] 2 All E. R. 920. 

299. Add . Annotation : — Retd. Boyce v. Morris 
Motors (1927), 44 R. P. C. 105. 

302. Citation:— For “ 14 L. R. 487, H. L.,” read 
“ 14 T. L. R. 487, II. L.” 

308a. .] — Held : the applying to a ham boiler 

of a rack & catch was the addition of some- 
thing which in itself had no novelty, & the 
patont was invalid for want of subject- 
matter. — Adelmann <& Ham Boiler Corpn. 
v . Llanrwst Foundry Oo. (1928), 45 
R. P. C. 413. 

308b. .] — Held: (1) the first claim as to an 

apparatus was so vague as to be bad ; (2) a 
combination claimed in the second claim did 
not produce a new result, & was merely the 
use successively of two pieces of apparatus, 
neither of which was patentable, & did not 
constitute a patentable combination, but 
was mere juxtaposition. — Hanks v . Coomb m 
(1928), 45 R. P. C. 237, 0. A. 

308c. .] — John Wright & Eagle 

Range, Ltd. v. General Gas Appliances. 
Ltd. (1928), 46 R. P. C. 169, 0. A. 

308d. .] — In 1930 letters patent were granted 

in respect of “ improvement in or connected 
with hinged flaps for furniture, walls or sup- 
ports.” The claim was as follows : “ A 

combined hinge & stay for use with fold down 
flaps of articles of furniture in combination 
with means on which the stay slides for 
holding the flap in the horizontal or nearly 
horizontal position, comprising a butt hinge 
having one member longer than the other & 
securable to the flap, & to which longer 
member or a projecting piece thereon is 
pivotally connected a slotted stay bar which 


slidably engages a headed* pin projection or 
a screw, the smaller member of the hinge 
being secured to a shelf or some horizontal 
part of the article to which the combined 
hinge & stay is to be applied, the headed pin 
or the screw being secured to some vertical 
part of the structure, as set forth.” In 1933 
pltfs. commenced an action for infringement 
of the patent, claiming the usual relief, the 
alleged infringement being a similar device 
but in which the stay bar was solid instead 
of slotted. Defts. denied infringement & 
counterclaimed for the revocation of the 
patent : — Held : the device was a mere 
combination of well-known integers & accord- 
ingly the patent was invalid ; & further, it 
was held that it was an essential part of 
pltf.’s invention that the stay should be 
slotted & that deft.’s device did not infringe 
the patent. The action was dismissed with 
costs & an order for revocation of the patent 
was made. — Doctors (Solomon) v. War- 
shayver & Son, Ltd. (1934), 51 R. P. C. 385. 

311a. — .] — -In 1925 Letters Patent were 

granted in respect of “ Improvements in 
Garden Shears.” Claim 1 was as follows : 
“ A garden shears with a straight knife edged 
blade & an abutment blade against which the 
cutting blade beds when the shears are closed, 
the serial blades being pivoted together on 
an axis offset in relation to the line of the 
knife edge so that a drawing cut is obtained 
in operating the shears.” in 1935 pltfs. 
commenced an action for infringement of the 
patent, claiming the usual relief. Defts. 
denied infringement & alleged that the 
patent was invalid by reason of anticipation 
& lack of subject-matter & counterclaimed 
for revocation of the patont : — Held : though 
none of elements of the invention taken singly 
was now, there was no anticipation of the 
combination, & the evidence of the inventor 
himself as to how he evolved the invention, 
& the evidence of commercial utility 
established the fact that the invention was 
not obvious, & the patont was accordingly 
valid & infringed. There was judgment for 
plfcf. with costs, & a certificate of validity was 


287 i. Ambit of protection.) — Where 
each element In a combination functions 
with all the other elements for the 
purpose of attaining' a result, & when 
one of the elements Is removed from 
the combination the usefulness of all 
disappears, then such a combination is 
a true combination within the meaning 
of patont law, whereas in a mere 
aggregation, if any one element is 
removed, the remaining elements would 
continue to function. — J. O. Ross 
Engineering Corpn. & Ross Enqi- 
nkkring op Canada, Ltd. v. Paper 
Machinery, Ltd. & Hellstrom, 
[1932] Ex. C. R. 238 ; [1933] 

3 D. L. R. 241.— CAN. 

287 ii. Ambit of ^protection .] — The 
two patents in suit related to electric 
signalling & particularly to signalling 
over ooe&n cables. The ct. found that 
there was no infringement 6c : — Held : 
on a true construction of the patents, 
the monopoly claimed must be limited 
to the precise combination described, Sc 
If the cla ims purport to go beyond this, 
then such claims. If not the patents 
themselves, would be void. These were 
not cases where the doctrine of equiva- 
lency applies. — Western Electric Co. 
Incorporated 8c Northern Electric 


Co., Ltd. v. Baldwin International 
Radio of Canada, Ltd., [1934] Ex. 
C. R. 132 ; affd., [19341 8. C. R. 570 ; 
4 D. L. R. 129.— CAN. 

PART IV. SECT. 1, SUB-SECT. 7. 

— B. (a). 

292 iv. .] — Patent for a loud 

speaker. Previous to this patent the 
best loud speakers- had a frequency 
range of somewhere from 300 cycles 
to about 2,500 cycles, which meant 
that the overtones were not reproduced 
8c the tones of high & low pitch were 
distorted or not faithfully reproduced. 
By certain structural changes In the 
Bound box, the present Invention over- 
comes these defects. With It a fre- 
quency response .as low as 60 cycles & 
good response as high as 4,000 cycles 
can be obtained. Between 4,000 6c 
6,000 cycles there is slightly reduced 
response, 8c a useful response as high 
as 8,000 cycles, thus permitting the 
overtones to be reproduced, giving a 
faithful reproduction of the tones of 
high pitch and a more uniform ampli- 
tude : — Held : the invention in question 
being for a new & valuable loud speaker, 
structurally 8c operatively different 
from anything which preceded it, & 
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giving much more satisfactory results, 
such invention disclosed ingenuity 
& was patentable. Even If all elements 
In a combination are o’d, where the 
combination produces an old rosult or 
object in a more convenient, cheaper, 
or more useful way, it is proper subject 
matter for a patent assuming there is 
evidence of Ingenuity or skill in the 
production of such combination. — 
Baldwin International Radio Co. 


of Canada, Ltd. v. Western Electric 
Co. Inc. 6c Northern Electric Co., 
Ltd., [19341 8. C. R. 94 ; 1 D. L. R. 
369.— CAN. 


292 v. .] — A combination of 

known articles does not give rise to 
subject-matter for letters patent. — 
Horton v. Central Sheet Metal 
Works, fl9351 2 D. L. R. 700 ; 49 

B. C. R. 303.— CAN. 

292 vi. .] — Combination of 

44 slack ” or “ loose *’ belts on inter- 
mediate rollers of a drawing apparatus 
for textile rovings known as a “spin- 
ning frame *’ held not such a new 6c 
useful element as to constitute a 
new combination. — Whitin Machine. 
Works v. Oasablancas, [1939] Ex. 

C. R. 70 ; 1 D. L. R. 488.— CAN. 



Cases 811a— 412a. English and Empire Digest Supplement. 


granted. — H owaldt, Ltd. v. Condrup, Ltd. 
(1936), 64 R. P. 0. 121. 

315. Add. Annotations : — Retd. Sharp So Dohme 
Inc. v . Boots Pure Drug Go. (1928), 45 
R. P. 0. 163; Re Farbenindustrie (I. G.) 
A. G.’s Patents (1930), 47 R. P. 0. 289. 

317. Add . Annotation : — Gonad. R. C. A. Photo- 

S hone, Ltd. v. Gaumont-British Picture 
orpn., Ltd. & British Acoustic Films, Ltd. 
(1935), 53 R. P. C. 167. 

325. Add, Annotation : — Refd. Hanks v. Coombes 
(1928), 45 R. P. 0. 237. 

327. Add, Annotation : — Refd. Hanks v . Coombes 
(1928), 45 R. P. 0. 237. 

329. Add, Annotation : — Refd. Sharp So Dohme 
Inc. v. Boots Pure Drug Co. (1928), 45 
R. P. 0. 153. 

385. Add, Annotation : — Refd. British Oeianese, 
Ltd. v. Courtaulds, Ltd. (1933), 50 R. P. C. 
259. 

336. Add, Annotations Refd. Jones & Attwood 
v. National Radiator Go. (1928), 45 R. P. 0. 
71 ; British Gelanese, Ltd. v. Courtaulds, 
Ltd. (1933), 60 R. P. 0. 259. 

337. Add. Citation :— affd., 41 R. P. C. 004, C. A. 
330. Add. Annotation: — Refd. Re Higginson & 
Arundel’s Patent (1927), 44 R. P. C. 430. 
346. Add. Annotations : — Refd. Sharp So Dohme 
Inc. v. Boots Pure Drug Go. (1928), 45 
R. P. 0. 163 ; Re Farbenindustrie (I. G.) 
A. G.’s Patents (1930), 47 R. P. C. 289; 
British Oeianese, Ltd. v. Courtaulds, Ltd. 
(1933), 60 R. P. 0. 269. 

349. Add. Annotations : — Refd. Safveans Akt. v. 
Ford Motor Co. (England) (1926), 44 R. P. C. 
49 ; Re Farbenindustrie (I. G.) A. G.’s Patents 
(1930), 47 R. P. C. 289. 

351. Add. Annotation : — Refd, Re Oarpmael’s 
Application (1928), 40 R. P. 0. 321. 

351a. If giving substantial advantage to all 

selected members.] — (1) Selection patents do 
not differ in their nature from other patents, 
but they must be based on some substantial 
advantage to be gained by the use of the 
selected members, the whole of the selected 
members must possess this advantage So 
this advantage must be of a special character 
peculiar to the selected group. 

(2) Amendments which sought to exclude 
certain groups of bodies altered the basis of 
the selection So the patents would then claim 
an invention substantially different from 
that originally claimed, So the amendments 
were therefore inadmissible. — Re I. G. Fa.ii- 
BENINDUSTME PATENTS (1930), 47 R. P. 0. 
289. 

Annotations : — As to ( 1) Gonad. Re Oompagnie Centrals dee 
Emeria et Produits a Pollr for Letters Patent No. 348,970 

(1933), 52 R. P C. 167. Refd. Re Hiller’s Patent (1939), 
56 R. P, C. 115. 

351b. Conditions neoessary for grant.] — The con- 
siderations laid down by Maugham, J., in 


Re I. G . Farbenindustrie A. -G.’s Patents , 47 
R. P. C. 289, at p. 322, line 45, as being 
those on which a selection patent must depend 
for its validity apply with equal force when 
the question und# consideration is whether 
a patent shall be granted or not. — Re Com- 
pagnie Centrals dbs Emeris et Produits 
a Polir for Letters Patent No. 343,970 
(1933), 52 R. P. C. 107. 

361. Add. Annotations: — Consd. Pope Appliance 
Corpn. v. Spanish River Pulp So Paper Mills, 
[1929] A. C. 209. Refd. Boyce v. Morris 
Motors (1927), 44 R. P. 0. 105 ; Mellor v. 
Beardmore (1927), 44 R. P. C. 175 ; Wright 
(John) So Eagle Range v. General Gas 
Appliances (1928), 40 R. P. 0. 169 ; British 
Hartford-Fairmont Syndicate, Ltd. v. Jack- 
son Bros. (Knotfcingley), Ltd. (1932), 49 
R. P. C. 495 ; British Celanese, Ltd. v. 
Courtaulds, Ltd. (1933), 50 R. P. C. 259. 

865. Add. Annotation : — Refd. Sharp So Dohme 
Inc. v. Boots Pure Drug Go. (1928), 45 
. R. P. 0. 153. 

372. Add. Annotation : — Generally , Refd. Sharp So 
Dohme Inc. v. Boots Pure Drug Go. (1928), 
45 R. P. 0. 153. 

383. Add. Annotation : — Refd. Re Farbenindustrie 
Akt.’s Application (1928), 46 R. P. C. 271. 

390. Add. Annotations: — As* to (1) Consd. Pope 
Appliance Corpn. v. Spanish River* Pulp <fc 
Paper Mills, [1929] A. C. 209. Refd. British 
Celanese, Ltd. v. Courtaulds, Ltd. (1933), 50 
R. P. C. 259. Generally , Refd. Mellor v. 
Beardmore (1927), 44 R. P. 0. 175. 

391a. .] — Held: the specification claimed 

the process of mercerising the cotton in a 
mixed fabric of cotton So cellulose acetate 
silk by applying for that purpose the old 
familiar process of mercerisation ; that it 
was only discovery for the patentee to find 
that an application of the old process to the 
articular mixed fabric did not occasion 
eleterious effect to the cellulose acetate 
artificial silk, & the patent was invalid for 
want of subject-matter. — Heap (Samuel) So 
Son, Ltd. v. Bradford Dyers’ Assocn., 
Ltd. (1929), 40 R. P. O. 254. 

402. Add. Annotation : — Generally , Refd. Mellor v 
Beardmore (1927), 44 R. P. C. 175. 

409. Add. Annotation : — Consd. Wright So Eagle 
Range v. General Gas Appliances (1928), 45 
R. P. 0. 340. 

412. Add. Annotation : — Refd. Wright John So 
Eagle Range v. General Gas Appliances, Ltd. 
(1928), 46 R. P. 0. 109. 

412a. .] — Where a known apparatus is first 

used for a particular purpose, a presumption 
of patentable subject-matter is raised by 
novelty in the mode of use, as distinguished 
from novelty of purpose. New mode of 
use may be based on advantage in treatment 
of particular materials. — Re Simon-Carves, 


PART IV. SECT. 1, SUB-SECT. 7. 

— B. (o). 

388 vii, .] — A new combination 

of old elemental is not a patentable 
invention simply because It is useful 
Sc possesses advantages not produced 
before. The patent in Question was 
held invalid beoauae the improvement 
for which it was granted did not, baring 
regard to the prior state of knowledge, 
require suoh exercise or the inventive 


faculty as would justify the granting 
of a monopoly. — L ightning Fastener 
G o., Ltd. v. Colonial Fastener Go., 
Ltd. & G. E. Prentice Manufactur- 
ing Go., [1083] S. O. K. 371 ; S D. L. R. 
842. — CAN. 


PART IV. SECT. 1, SUB-SECT. 0.— A. 

358 viil. affd n [19283 2 D. L. R. 448 ; 
[1928] 8. oTr. 8. — CAN. 

358 x. ,] — Bergson v. Db 
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Kkrmob Electric Heating Go., Ltd. . 
[19271 3 D. L. R. 09; [10271 Exoh. 
0. R. 181.— CAN. 

858 xi. .] — Detroit Rub- 

ber Products Ino. e. Republic 
Rubber Oo.. [1027] 4 D. L. R. 724 : 
affd., [10281 8 D. L. R. 81.— CAN. 

352 xU. .J — Nibblo Manu- 

facturing Oo. v . Standard Oo., 
[10271 4 D. L, R. 785; affd ,, C1M®1 0 
D. L. R. 186 ; (1028J S. C. R. 579. — CAN. 
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I/pd. & Robinson’s Patent (1928), 45 
R. P. 0. 407. 

428. Add. Annotation : — Generally , Reid. Sharp & 
Dohme Inc. v. Boots Pure Drug Co. (1928), 
46 R. P. 0. 163. 

434, Citations .-—For " 44 R. P. C. 69,” read " 44 
R. P. 0. 367 ; ajfd. 46 R. P. O. 153, 0. A.” 
Add. Annotation : — Held. British Celanese, 
Ltd. v. Courtaulds, Ltd. (1933), 50 R. P. 0. 
259. 

435* Add. Annotation : — Consd. Sharp & Dohme 
Inc. v. Boots Pure Drug Co. (1928), 46 
R. P. C. 163. 

467. Add. Annotation : — Consd. Sharpe & Dohme 
Inc. v. Boots Pure Drug Co. (1928), 45 R. P. C. 
153. 

459a. .] — White v. Todd Oil Burners, 

Ltd. (1929), 48 R. P. C. 275. 

459b. .] — Letters patent were granted 

for “ combined Bag <fc Cushion.” Claim 1 
of the specification was as follows : “A com- 
bined bag & cushion consisting of a bag 
made of waterproof material lined at one or 
both sides with padding covered by ordinary 
fabric, & adapted to be turned inside out.” 
In an action for infringement of the letters 
patent pltfs. alleged infringement of claims 1, 
2, & 3. Defts. denied infringement & 

alleged that the patent was invalid by reason 
of want of novelty & subject-matter, prior 
public user, & prio publication : — Held : 
the patent was invalid for want of subject- 
matter. The action was dismissed with 
costs. — Berton (Arthur), Ltd. v. Jarrett 
Rainsford & Laughton, Ltd. (1930), 47 
R. P. C. 444. 

459c. -.] — Franc-Strohmenger & 

Cowan (Inc.) v . Peter Robinson, Ltd. 
(1930), 46 T. L. R 579 ; 47 R. P. C. 493. 

459d. .] — Letters patent were granted 

for “ improvements in electric combs for the 
hair.” Claim 1 of the specification was as 


follows : “Asa new article of manufacture, 
a self-contained electric hair comb in which a 
comb complete in itself has insulated comb 
members in a simple circuit with a removable 
battery which is attached to the comb.” In 
an action for infringement of the patent pltfs. 
alleged infringement of claims 1, 2, 3, 7, 13, 
14, & 16. Defts. denied infringement & 
alleged that the patent was invalid by reason 
of want of novelty <fe subject-matter. 
Further allegations of prior user, & inutility, 
& an allegation that the patentee was not the 
true & first inventor, were not relied on by 
defts. at the trial : — Held : all the claims 
which were alleged to have been infringed 
were invalid for want of subject-matter. 
The action was dismissed, & defts. were given 
tho general costs of the action save in so far 
as they had been increased by the inclusion 
of the allegations upon which deftB. did not 
rely at the trial. Pltfs. were given their 
costs so far as they had been increased by .the 
inclusion of the said allegations, with a set- 
off. — Wilde y & Whites Manufacturing 
Co., Ltd. v. Freeman (H.) & Letrik, Ltd. 
(1931), 48 It. P. 0. 405. 

459e. .] — In 1924 letters patent were 

granted in respect of “ improvements in 
record strips for autographic registers,” 
Claim 1 being as follows : f< A record strip 
for autographic registers adapted to be fed 
by said register, said strip being provided 
with filing or folding apertures arranged in 
series therein & adapted to co-operate with 
strip folding mechanism to fold the strip 
into a zig-zag pad, all of the said filing 
apertures being so disposed as to assume 
positions at the same end of the said zig-zag 
pad.” It was stated in the specification that 
the invention related to improvements in 
record strips employed in autographic 
registers & more especially to an improved 
zig-zag supply pad for autographic registers 
as described in specification No. 229,616, 


PART IV. SECT. 2. SUB-SECT. 1. 

436 xii. .] — Electrolytic 

Zinc Process Co, v. French’s Complex 
Ore Reducing Co. of Canada, Ltd., 
11027] Exch. C. R. 94; a) yd.. [1930] 
S. C. R. 462 ; 4 D. L. R. 902.— CAN. 

436 xiii. .] — There must be 

a substantial exercise of the Inventive 
power, though it may in some cases 
be very slight, to sustain a grant for 
a patent for invention. Slight altera- 
tions may produce important results 
& may disolose great ingenuity, — 
Canadian General Electric Co., 
Ltd. v. Fada Radio, Ltd., [19271 2 
D. L. R. 911 ; [1927] Kxch. C. R. 134.— 
CAN. 

436 xiv. A — Lowe-Marttn 

Co., Ltd. v. Office Specialty Manu- 
facturing Co., Ltd., [1930] Ex. C. R. 
181 ; 4 D. L. R. 918.— CAN. 


486 xv. .] — Held: where 

all deft, has done was to adopt pltf.’s 
combination of materials & device, 
functioning similarly, producing similar 
results obtained in a similar manner, 
with slight mechanical changes, there 
is no Ingenuity of invention ; & where 
in view of tne disclosures in pltf.’s 


patent no ingenuity of invention was 
required to construct deft/s device, 
then such latter device is an infringe- 
ment of the said patent. — Inter- 
national Fire Equipment Corpn. v. 
Feregas Service, Ltd., [1930] Ex. 
C. R. 168 ; 4 D. L. R. 708.— CAN. 


436 xvi. ,] — Held : utility 

la not an Infallible test of originality, 


& to support a patent thero must be 
something more than a new & useful 
manufacture, the invention must have 
required for its evolution some amount 
of ingenuity to constitute subject- 
matter or invention. — Canadian Gyp- 
sttm Co., Ltd. v. Gypsum. Lime & 
Alabastine, Canada, Ltd., [1931] 
Ex. C. R. 180.— CAN. 

436 xvii. .]— Novelty & 

utility, without something more re- 
quiring the exercise of Inventive in- 
genuity, is not sufficient to make an 
article a good subject-matter of a 
patent. The patentee must show an 
inventive step. Commercial success 
is nothing more than a question of 
fact depending upon several factors *, 
& although It may assist in determining 
whether there is invention, it cannot 
afford a basis for controverting the 
conclusion that the alleged improve- 
ments of a known article are not of such 
a character as to show invention In a 
pertinent sense. The making or the 
selling, without more, of an element of 
a patented combination does not of 
Itself constitute ah infringement of the 
combination.— B urt Business Forms, 
Ltd. v. autographic? Register 
Systems, Ltd., [1933] S. 0. K. 280; 
2 D. L. R. 449.— CAN. 

436 rviii. — — .1— In deter- 
mining whether an alleged new use of 
a known device will support a patent 
the distinction is to be observed be- 
tween novelty in the mode of using 
a known thing & novelty in the object 
or purpose of using it. In the former 
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caso thero is invention, in the latter 
merely discovery. — B aldry v. Mc- 
IUin, [1935J 2 W. W. R. 593; 4 
D. L. R. 160; 43 Man. L. R. 245 ; 
affd., [1936] 8. C. R. 120 ; 1 D. L. R. 
673.— CAN. 

436 xlx. Tf any varia- 

tion of an existing process could he 
made tho subject of a monopoly, merely 
because it had not boon done before, 
patents would exist & be Tupported for 
innumerable trivial details & industrial 
effort would bo hampered.— Uni vernal 
Button Fastening & Button Co. 
of Canada, Ltd. t>. Christensen, 
[1930] Ex. 0. R. 185— CAN. 

436 xx. — — —A -Vanity Fair 
Silk Mili^i v. Patents Comr., [1988] 
4 I). L. R. 657. - CAN. 

436 xxi. .[—The method of 

knitting full -fashioned silk stockings 
by multiple yarn feeding is not the 
mibjoct-matter for patent, being a 
mere new use of a known contrivance. 
— B ELDING -COKTKJEJ.LI, LTD. V , KAUF- 
MAN, [1938] Ex. C. R. 152 ; 2D. L. R. 
343 - CAN. 

436 xxii. — — A — A method of 

frosting the interior of electric light 
bulbs to prevent them breaking is a 
new & useful Invention. — Fuse Elec- 
tric Works v. Canadian General 
Electric Co., [J039J 1 D. L. R. 412.- 
CAN. 

436 xxiM. .] — Zemmfrman 

t>. Canadian Hanson Sc Van Winkle 
(' o,, Ltd., [1938] Ex. C. R» 329,* 

CAN. 
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which was a specification of the same 
patentees & of the same date. Pltfs. com- 
menced an action for infringement of this 
patent & of two other patents in respect of 
which they discontinued the action at the 
trial. Defts. denied infringement & alleged 
that the patents were invalid by reason of 
want of novelty, subject-matter & utility : — 
Held: although the strip was novel, the 
patent was invalid for want of subject-matter, 
since any invention that may have been 
exercised was in the machine which was the 
subject of Patent No. 229,616, & not in the 
strip. The action was dismissed with costs. 
A certificate for the particulars of objections 
was granted in respect of the patent pro- 
ceeded upon, the costs in connection with the 
other two patents being left to the absolute 
discretion of the taxing master. — Lamson 
Paragon Supply Co., Ltd. v, Carter- 
Davis, Ltd. (1930), 48 R. P. C. 133. 

Annotation : — Reid. Hardaker v. Boon (1934), 52 R. P. 0. 89. 

4591 . ,} — Letters patent were granted to 

A. for “ improvements in or relating to means 
or apparatus for use in combined cinemato- 
graph & phonograph productions.” The 
specification claimed a method of inserting 
into a cinematograph film blank pieces of 
film marked with letters or numbers which, 
when flashed upon the screen, indicated to 
the operator when he was to start or stop a 
mechanical sound-producing apparatus. 
Defts. showed a “ talking picture ” in which 
the operator was provided with a “ cue sheet ” 
which told him at what points in showing the 
film, indicated by sub-titles appearing upon 
the screen which were part of the film, he 
was to operate or change over the sound- 
producing apparatus. Pltf. claimed that 
this was an infringement of his patent : — 
Held : there could be no novelty in using 
an incident, such as a sub-title, in the film 
as a cue for the operator, what defts. were 
doing was no infringement, & the invention 
as disclosed in pltf.’s specification was not 
novel. — Johnson v. Warner Bros. Pictures 
Ltd. (1930), 48 R. P. C. 343. 

459g. .] — In 1914 Letters Patent were 

granted in respect of “ An improved process 
& apparatus for sterilising water & making 
it aseptic.” Claim 1 was as follows : — “ A 
process for sterilising flowing water which 
consists in a minor body of running water 
being brought as a film or in a state of fine 
distribution into contact with chlorine gas 
which is thus quantitatively absorbed, this 
minor body of water being led continuously 
to the main body of flowing water through 
which it becomes immediately & uniformly 
distributed.” In 1929 pltfs. commenced an 
action for infringement of the patent, claim- 
ing a declaration that defts. had infringed 
the patent, & other relief. Defts, denied 
infringement, & alleged that the patent was 
invalid b*y reason of novelty, subject-matter 
& utility. At tiie trial it was held that there 
was no subject-matter to support the patent, 
& the action was dismissed with costs. 
Pltfs. appealed : — Held : the invention pro- 
vided for the continuous introduction into 
the water to be sterilised of chlorinated water 
of the desired strength immediately after its 
chlorination & that it was novel & possessed 
subject-matter. It was further held, after 
argument, that defts. at the trial had un- 


reservedly admitted infringement. The ap- 
peal was allowed, with costs, an order for 
a declaration that defts. had infringed the 
patent & for an inquiry as to damages was 
made & a certificate that the validity of the 
patent came in question was granted. — 
Paterson Engineering Co., Ltd. v. Candy 
Filter Co., Ltd. (1032), 60 R. P. C. 1, 
0. A. 

Annotation: — Consd. Schuster v. Hine Parker & Co. (1935), 

52 R. P. 0. 345. 

459h. .] — A patent (hereinafter referred 

to as the first patent) was granted in 1920, 
the first claim whereof was: “Process of 
manufacturing artificial silk & like threads 
or filaments from solutions of cellulose 
acetate, nitrocellulose or other cellulose 
derivatives containing volatile liquids such 
as acetone, alcohol- benzene, ether-alcohol & 
the like, characterised in that the artificial 
silk of filaments are spun downwards in an 
enclosing casing, & the travelling threads or 
filaments, solidified by the evaporation of the 
volatile solvent by an atmosphere of warm 

* air, are led out continuously & wound up 

* mechanically on apparatus located outside 

the casing.” The second claim related to 
apparatus & concluded : “ devices located 

outside the casing, for winding up the threads 
or filaments A means serving to feed or con- 
vey the threads or filaihents to the , winding- 
up devices with or without the interposition 
of twisting or other devices . . . ” : — Held : 
(1) there was no inter-related working between 
the integers, but each performed an inde- 
pendent part, & therefore there was no 
subject-matter in the combination : the 
evidence of commercial success resulting 
from the invention was insufficient : the 
adoption of the various integers was obvious 
in the light of common general knowledge : 
the patent was invalid for want of subject- 
matter & was also anticipated by certain 
publications, which disclosed the combination 
as a whole. (2) The second patent was 
granted in 1922 & related to the twisting & 
winding up of the filaments by means of a 
known device, the cap spinning apparatus : — 
Held : this was an analogous, if not an 
identical, user of the device. (3) The 
function of expert witnesses & the nature of 
the questions that might be put was con- 
sidered, & : — Held : such a witness is en- 
titled to give evidence as to the state of the 
art, the meaning of technical terms, to give 
an opinion whether, on a hypothetical 
construction of a specification, a skilled 
worker could carry it into effect, to say what 
such construction or a given piece of 
apparatus would have taught or suggested, & 
generally to explain scientific facts. But he 
may not be asked (even as engineer or 
chemist) what a specification means, nor 
whether any step is obvious. Numerous 
examples of inadmissible questions & answers 
were given. 

The appeal was dismissed with costs. — 
British Celanese, Ltd. v. Courtaulds, 
Ltd. (1936), 162 L. T. 537 ; 79 Sol. Jo. 126 ; 
62 R. P. C. 171, H. L. 

Annotation : — Reid. Lan# Wheels (Mfg:.), Ltd. & Bland r. 

Wilson (1938), 55 R. P. C. 295. 

459j. .] — Letters patent were granted for 

“ improvements in frames & covers for 
manholes & the like.*’ The claim of the 
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specification (as amended) was as follows : 

‘A frame & cover with the cover made in 
substantially rectilinear triangular sections, 

& the frame made with suitable bearing 
blocks or seatings to support the sections of 
the cover at their corners, substantially as 
set forth.” In an action for infringement of 
the patent it was held that the patent 
was invalid on the ground that the principle 
of three point support, applied to covers, 
was known having been so applied to a cover 
substantially triangular in form & used before 
the date of the patent & known as the Seamac 
cover, & that there was no subject-matter in 
splitting a cover into triangular sections in 
order to apply the principle. Pltf. appealed : 
— Held : the claim was too wide, & would 
include modifications in which there was no 
inventive step, namely, dividing the Seamac 
cover into two triangular sections & laying 
triangular sections together to form a cover ; 
&, in view of the Seamac cover being known 
& used before the date of the patent, there 
was no subject-matter. The appeal was 
dismissed with costs. 

Semble , per Romer, L.J., the patent might 
have been valid, if limited to rectangular 
covers. — W oodrow v. Long, Humphreys & 
Co., Ltd. (1933), 51 R. P. C. 25. 

459k. .] — In 1927 letters patent were 

granted for “ improvements in & relating to 
fish cookers.” Claim 1 was for “ a fish 
cooker of the coke or like fired type provided 
with an escape flue for the fumes, such flue 
leading downwards with a delivery outlet 
some distance above the base of the flue in 
which a fan is situated & the delivery out- 
let leading to beneath the fire grate to 
deliver the fumes or the like thereto, sub- 
stantially as described.” In 1932 pltf. 
commenced an action for infringement of the 
patent, claiming the usual relief. Defts. 
denied infringement & alleged that the 
patent was invalid for want of novelty, 
subject-matter & utility. Defts., who had 
been licensees under the patent, counter- 
claimed for the return of moneys paid by 
them to pltf. & also for damages for breach 
of warranty of validity of the patent. At the 
trial defts. abandoned their counterclaim : — 
Held : the patent was invalid for want of 
subject-matter ; & had the patent been valid, 
there was no infringement. The action was 
dismissed with costs. The counterclaim was 
also dismissed with costs. A set-off was 
ordered & a certificate was granted in respect 
of certain of the particulars of objections. — 
Tomlin v. Acme Engineering Co., Ltd. 
(1933), 51 R. P. C. 117. 

4591. .] — Letters patent were granted 

for “ Improvements in or relating to circuit 
arrangements & discharge tubes for ampli- 
fying electric oscillations.” Claim 1 of the 
patent was for “ a circuit arrangement for 
amplifying electric oscillations by means 
of one or more thermionic discharge tubes 
connected in series or cascade, etc.” Claim 2 
was for ” a discharge tube having at least 
three auxiliary electrodes between the 
cathode & the anode, characterised in that 
the auxiliary electrode nearest to the anode 
is directly connected to the cathode so as to 
be maintained continuously at the cathode 
potential.” Claim 5 was for “ the discharge 
tube substantially as described.” The 
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present applts., in an action for infringement 
of the patent, alleged infringement of claims 2 
& 5 in respect of the sale of certain wireless 
valves. No infringement of claim 1 was 
alleged. The present resps. at first denied, 
but subsequently did not dispute infringe- 
ment, & claimed that the letters patent were 
invalid for want of novelty or patentable 
subject-matter, & by reason of prior grant & 
prior publication : — Held : claim 1 was valid 
as an invention possessing novelty, utility & 
subject-matter ; claim 2 was invalid, as the 
monopoly claimed was wider than the subject- 
matter of the invention ; & claim 6 was con- 
sequently also invalid as it related to subject- 
matter within claim 2 & was also ambiguous. 
— Mullard Radio Valve Co., Ltd. v. 
Philco Radio & Television Corpn. op 
Great Britain, Ltd., [1936] 2 All E. R. 
920 ; 53 R. P. C. 323, H. L. 

Annotations : — Consd. Milliard Radio Valvo Co. v . British 
Belmont Radio, Ltd. & Juvller, He Mullard Radio Valve 
Co. Ltd.’s Patent No. 287,968 (1938), 66 R. P. O. 1. 
Reid. Molina & Molitis Maehino Co., Ltd. v. Industrial 
Machinery Co., Ltd., [1930] 3 All E. R. 709. 

459m. .] — Letters patent were granted 

for an “ Improved construction of metal 
aeroplane spars.” Claim 1 of the specifica- 
tion was as follows : ‘‘A thin metal member 
of girder form comprising two oppositely 
disposed flanges or booms & one or more 
connecting webs in which the thin metal 
both of the booms or flanges & of the webs 
is stiffened to withstand shear & longitudinal 
compression stresses by being bent about 
longitudinal axes so that its cross-section is 
an arc or a sinuous curve substantially as & 
according to the principles described.” In 
an action for the infringement of the patent 
defts. denied infringement <fe alleged the 
patent was invalid by reason of prior publica- 
tion, want of subject matter & ambiguity : — 
Held: there was insufficient subject-matter 
for letters patent in corrugating longitudinally 
the webs k flanges of a thin metal aeroplane 
spar in view of the common knowledge _ of 
corrugating for the purposes of adding 
resistance to buckling & the patent was 
invalid. Action was dismissed with costs. — 
A. T. S., Ltd. v. Handley Page, Ltd. (1936), 
53 R. P. C. 99. 

459n. *] — Letters Patent No. 377,330 

were granted for “ Improvements in packing 
of invert sugar & like substances for trans- 
port.” Claim 1 was as follows * ‘‘1. An 

improved method of packing a predetermined 
quantity (for example, one hundredweight) 
of invert sugar & like crystallisable sub- 
stances, comprising the step of pouring the 
sugar when liquid into a paper bag or like 
pre-formed & pre-shaped container positioned 
in a mould oi a shape requisite to the form 
of a package suitable for man-handling & 
transport, the said sugar container being 
thereby pressed against the surface of the 
mould by the weight of the liquid sugar so 
that it constitutes a closely fitting detachable 
lining of the mould, a crystallising vessel in 
which the sugar gradually sets to a compact 
& shaped crystallised sugar block & there- 
after serves as a container or wrapper for 
transport for said sugar block which by reason 
of it having set by crystallisation, serves as 
the rigid or firm member of the package.” 
In an action for infringement of the patent 
defts. denied infringement & validity <fc 
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counterclaimed for revocation of the patent. 
It was held at the trial that the patent was 
valid, but not infringed as defts.’ carton was 
more or less rigid. By agreement between 
the parties the appeal was limited to the 
issue of infringement & defts. did not oppose 
the appeal : — Held : the patent had 
been infringed by defts., & a declaration 
to this effect was granted with liberty to 
apply for an inquiry as to damages. No 
order was made as to costs as these, both in 
the High Ct. & the Ot. of Appeal, had been 
provided for by the agreement between the 
parties. — ManbrA & Garton, Ltd. v. Albion 
Sugar Co., Ltd. (1937), 54 R. P. C. 243, C. A. 

459o. J — Re Kodak, Ltd.’s Applica 

tion for a Patent (1936), 53 R. P. C. 276. 

459p. .] — Re Cellulose Acetate Silk 

Co.’s Ltd., Application for a Patent (1935), 
63 R. P. C. 128. 


471. Add. Annotation : — Consd. Kestos, Ltd. v. 
Kempat, Ltd. & Vivian Pitch Kemp, Re 
Kestos, Ltd. Registered Design (No. 725,716) 
(1935), 53 R. P. C. 139. 


472a. .] — It is not enough to show that an 

apparatus described in an earlier specification 
alleged as an anticipation could have been 
used to produce a certain result ; it must 
also be shown that the specification contains 
Yjlear & unmistakable directions so to use it. — 
British Thomson-Houston Co., Ltd. v. 
Metropolitan -Vickers Electrical Co., 
Ltd. (1928), 46 R. P. O. 1, H. L. ; affq. S. 0. 
sub nom . Metropolitan- Vickers Electrical 
Co., Ltd. v. British Thomson-Houston Co., 
Ltd. (1926), 43 R. P. 0. 76, C. A. 


Annotations : — Consd. Pope Appliance Oorpn. v . Spanish 
River Pulp & Paper Mills, [1029] A. C. 269 ; Molina v. 
Industrial Machinery Co., [1937] 4 All E. R. 295. Refd. 
British Hartford-Fairmont Syndicate, Ltd. e. Jackson 
Bros. (Knottingley), Ltd. (1032), 49 R. P. C. 495 ; British 
Celanese, Ltd. v. Courtaulds, Ltd. (1933), 50 R. P. C. 259 


475. Add. Annotation : — Consd. No-Fume, Ltd* 
v. Frank Pitchford & Co. (1935), 52 R. P. C. 
231. 


479. Add. Annotation : — Refd. Re De Havilland’s 
Patent (1931), 49 R. P. C. 438. 

502a. ,] — Birtwhistle v. Sumner Engineer 

ing Co., Ltd. (1928), 46 R. P. C. 59. 

502b. .] — Horowitz v. Wald (H.) & Co. 

(1930), 47 R. P. C. 183. 

502c. .] — In 1926 letters patent were granted 

for “ Improvements in & relating to the 
spinning of metal hollow-ware.” Claim 1 
was as follows : “ An improved method of 
spinning metal hollow-ware consisting in 
hammer- marking or otherwise embossing or 
ornamenting the face or faces of a chuck or 
mandrel upon which a blank is spun, so that 
similar ornamenting is produced in the metal 
of the blank which is forced into close contact 
with the mandrel by the pressure of the 
spinning tool or tools.” Pltfs. brought an 
action for infringement & defts. alleged that 
the patent was invalid by reason of prior pub- 
lication in certain specifications & by reason 


of a prior public user. Defts. also alleged 
that there was no sub j ect-matter & that the 
invention was" not useful ; they also denied 
infringement: — Held: the patent was in- 
valid for want of novelty by reason of public 
prior user, & the action was dismissed with 
costs. — J oseph v. Jenkins (B. J.), Led. 
(1929), 47 R. P. C. 01. 

502d. Subject-matter — Avoidance by prior user.] 

— Lusty (W.) & Sons v. Scott (G. W.) & 
Sons, Ltd. (1932), 49 R. P. C. 620. 

517. Add. Annotation: — Refd. Wright John & 
Eagle Range v. General Gas Appliances, Ltd. 
(1928), 4QR. P. C. 109. 

518. Add. Annotations : — Consd. British Thomson- 
Houston Co. v. Metropolitan-Vickers Elec- 
trical Oo. (1928), 45 R. P. 0. 1. Refd. Pope 
Appliance Corpn. v. Spanish River Pulp & 
Paper Mills, [1929] A. C. 269 ; Wright John 
& Eagle Range v. General Gas Appliances, 
Ltd. (1928), 46 R. P. 0. 169 ; British Hart- 
ford-Fairmont Syndicate, Ltd. v. Jackson 
Bros. (Knottingley), Ltd. (1932), 49 R. P. 0. 
495 ; No-Fume, Ltd. v. Frank Pitchford & 
Co. (1935), 52 R. P. C. 231. 

J>18a. Prior specification.] — Letters patent were 
granted for “ an improved ash receptacle for 
smokers’ use.” Claim 1 of the specification 
was as follows : “ An ash receptacle which 
without the use of movable parts retains the 
smoke rising from objects thrown into it, 
characterised by the fact that it consists of 
a closed container (1, 2) into which extends 
a shaft (3) of substantially constant cross- 
section, the sides of which with the sides of 
the receptacle form a trapped space closed 
above whilst wholly beneath the shaft is 
provided a deflecting member (4) which 
deflects objects thrown in wholly to one side 
of the lower mouth of the shaft, the 
dimensions of the shaft & of the deflecting 
member being so chosen relatively to one 
another & to the sides of the closed container 
that the smoke rising from objects thrown 
into the container is collected entirely in the 
trapped space, & after cooling is thrown down 
again without being able during this move- 
ment to pass the lower mouth of the shaft.” 
Pltfs. commenced an action for infringement 
of this patent <fc defts. counterclaimed for its 
revocation : — Held : (1) the patent was valid 
but not infringed. The appeal was allowed 
on the issue of validity & the order for 
revocation was rescinded. A special order 
was made as to costs in the Ct. of Appeal & 
below. A monopoly may be defined by 
reference to the result & the proportions need 
not be exactly laid down, if there is a field in 
which the proportions may vary & yet within 
which success may be ensured, & if the 
dimensions are sufficiently described as to be 
ascertainable by tests not involving the 
exercise of any inventive faculty ; (2) a 

prior specification, not being a use at all, 
cannot be adduced by way of an analogous 
user. 


PART IV. SECT. 2, SUB-SECT. 2.— 
B. (a). 

480 iv, ,] — Evidence of prior 

user in support of a plea of anticipa- 
tion, depending upon the recollection 
of witnesses over a number of years, 
& implying fine distinctions or close 
diversities between two things* should 
be considered with great caution & 
should be disregarded unless established 


beyond a reasonable doubt, before it is 
accepted to defeat a patent under which 
a patented article Is made, & particu- 
larly when it has gone Into substantial 
use by the pubUo.^-OoRDS & Cords 
Piston Ring Co. or Canada, Ltd. e. 
Stsklcraft Piston Ring Co. or 
Canada, £1935] Ex. CX R. 88 ; 8 
P*> ?• V • £1935] * L - R - 

507. — GAN. 


PART IV. SECT. 2. SUB-SECT. 2.— 
B. <b) i. 

tb. Known thing transferred from one 
user to another .} — Where a known 
thing is merely transferred from one 
use to another there is prior user & 
the new use cannot be the subject of 
patent. — Galt Art Metal Oo. t>. 
the Pedlar People, Ltd., £1935] 2 
D. L. R. 353 ; O. R. 123.— hAN. 
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Serrible : per Maugham, L.J., a paper offer 
for sale unaccompanied by exposure for sale 
of any infringing article does not constitute 
infringement, but might be a threat to in- 
fringe. — No-Fume, Ltd. v. Frank Pitch- 
ford & Co., Ltd. (1935), 52 R. P. 0. 231, 
C. A. 

Annotations : — Reid. Lang Wheels (Mfg), Ltd. & Bland v. 
Wilson (1938), 55 R. P. C. 295 ; Milliard Radio Valve Co. 
v. British Belmont Radio, Ltd. & Juviler, Be Milliard 
Radio Valve Co., Ltd.’s Patent No. 287,958 (1938), 56 
R. P. 0. 1. 

518b. User outside three mile limit.] — V. D., 

Ltd. v. Boston Deep Sea Fishing & Ice 
Co., Ltd., No. 613d, post. 

549a. .] — Re Leo Axien’s Applica- 

tion for a Patent (1935), 53 R. P. C. 127. 

656. Add. Annotations : — Refd. Sharpe & Dohme 
Inc. v . Boots Pure Drug Co. (1928), 45 
R. P. 0. 153 ; Pope Appliance Corpn. v . 
Spanish River Pulp & Paper Mills (1929), 
98 L. J. P. C. 50. 

659. Add. Annotations : — Refd. Mellor v. Beard- 
more (1927), 44 R. P. C. 175 : Pope Appliance 
Corpn. v. Spanish River Pulp & Paper Mills, 
[1929] A. C. 269 ; British Celanese, Ltd. v. 
Courtaulds, Ltd. (1933), 50 R. P. C. 259. 

660. Add. Annotations: — Refd. Mellor v. Beard- 
more (1927), 44 R. P. C. 175 ; Sharp & Dohme 
Inc. v. Boots Pure Drug Co. (1928), 45 R. P. C. 
153; Re Simon-Oarves & Robinson’s Patent 
(1928), 45 R. P. C. 407. 

561. Add. Annotations : — Refd. Boyce v. Morris 
Motors (1927). 44 R. P. C. 105 ; British Hart- 
ford-Fairmont Syndicate, Ltd. v. Jackson 
Bros. (Knottingley), Ltd. (1932), 49 R. P. C. 
495. 

574. Add. Annotation : — Refd. Boyce v. Morris 
Motore (1927), 44 R. P. C. 105. 


583. Add. Annotation : — Refd. Drysd&le, Sidney 
Smith & Blyth, Ltd. v. Davey Paxman & Co. 
(Colchester), Ltd., Re Letters Patent No. 
274,102 (1937), 55 R. P. C. 95. 

685. Add. Annotations : — Consd. Wright John 
& Eagle Range v. General Gas Appliances 
(1928), 46 R. P. C. 169. Refd. Boyce v. Morris 
Motors (1927), 44 R. P. C. 105. 

589a. .]-— -Letters patent were granted 

in 1917 for “ improvements in electric heating 
apparatus.” Claim 1 was as follows : “ im- 
provement in & relating to electric heating 
apparatus characterised by the insulating 
supporting blocks, through which the con- 
ductor passes, being suspended in such a 
manner as to be capable of movement with 
the conductor under the influence of heat.” 
Pltfs. brought an action for infringement of 
the patent. Defts. denied infringement & 
alleged that the patent was invalid by reason 
of anticipation by prior publication, & for 
want of subject-matter & utility : — Held : 
the patent was invalid by reason of anticipa- 
tion by prior publication & for want of 
subject-matter, & it was not infringed. The 
action was dismissed with costs. — Naam- 
looze Vennootschap P’abriek van Instru- 
mentbn en Electrischk Apparaten “ In- 
ventum ” v. Schneider (1931), 48 R. V . 0. 
87 . 

593. Add. Annotations : — As io (3) Refd. British 
Thomson- Houston Co. v. Metropolitan- 
Vickers Electrical Co. (1928), 45 R. P. 0. 1 ; 
Pope Appliance Corpn. v. Spanish River 
Pulp & Paper Mills, [1020] A. C. 269. 
Generally , Refd. Soctete Anonyme Servo- 
Frein Dewandre v. Citroen Cars, Ltd. (1929), 

- 47 R. P. C. 221. 


PART IV. SECT. 2, SUB-SECT. 2.— 
B. (b) ii. 

628 ili. .} — Gkorgeson t>. Urwin 

& CO., (1928] N. Z. L. R. 207 — N.Z. 

o l. .] — Pope Appliance 

Corpn. v. Spanish River Pulp & 
Paper Mills, (1929] A. C. 209.— CAN. 


o 11. “ Not known or used 

by any other person.”] — Held : though, 
as decided in Pope Appliance Corpn. v. 
Spanish River l*ulp & Paper Mills, 
Ltd., the public use or sale for more 
than a year previously to the applica- 
tion must be publio use or sale in 
Canada, yet the words “ whiob was not 
known or used by any other person 
before his (appet.’s) Invention thereof,” 
are not qualified by the words ” in 
Canada,” & accordingly, if it can be 
shown that the invention was known 
or used by any other person in any 
part of the world before the inven- 
tion in Canada, that fact alone would 
render the patent invalid. — Canadian 
General Electric Co., Ltd. v. Fada 
Radio, Ltd. (1929), 46 T. L. R. 18. — 
CAN. 


PART IV. SECT. 2, SUB-SECT. 2.— 
B. (b) iii. 

640 L User followed by abandon- 
ment .] — An experiment which never 
beoomes completed, but op to the last 
remains an experiment & nothing 
more does not as a rule anticipate a 
novel machine, device or process, but 
if the experimental stage Is over & the 
machine or device operates effectively 
for the purpose for which It was 
designed, & It Is used by persons 
capable of understanding its use there 
Is a completed invention 8c a com- 
pleted publication even though for 
some other reason work with i t la 
subsequently discontinued. — Veasey 
v. Denver Rock Drill & Machinery 
Co., Ltd., [1980] App. D. 243.-8. AF. 


PART IV. SECT. 2, SUB-SECT. 2.— 
B. (b) v. 

■j. “ On sale ” — Within Patent 
What amounts to. ] — Semet-Solvay Co. 
v . Comr. OP Patentb, (1927) 3 D. L. R. 
385 ; [19271 Exch. O. R. 218; affd., 
[1929] 4 D. L. R. 1081 ; S. C. R. 172- 
CAN. 

PART IV. SECT. 2. SUB-SECT. 2.— 

0. (a). 

694 ii. .] — Canadian General 

Electric Co.. Ltd. v. Fada Radio, 
Ltd., [1927] 2 D. L. R. 911 ; [1927] 
Exch. O. R. 134.— CAN. 

594 ili. .] — Maunder v. Wan- 

ganui Sash & Door Factory & 
Timber Co., Ltd., [1928] N. Z. L. R. 
566.— N.Z. 

694 Iv. .]— By sect. 7 (1) of 

Patent Act, 1923, of Canada, any 
person who has invented any ( inter alia) 
new & useful art, process, machine or 
manufacture “not known or used by 
others before bis invention thereof, 

& as to which other specified circum- 
stances do not exist, may obtain a 
patent granting him an exclusive pro- 
perty in the Invention : — Held : the 
knowledge or user by others con- 
templated by the words quoted above 
is not confined to knowledge or user 
within Canada, nor to knowledge or 
user of a public or open character ! 
excluding that which is secret or 
confidential. In construing the pro- 
vision the natural 8c ordinary moaning 
of the words should not be departed 
from in order to reconcile it with any 
theory of patent law evolved otherwise 
than from tho language of the Act 
itself. — Rice v. Christian!, [19311 
A. C. 770; 100 L. J. P. a 202 ; 145 
L. T. 624 ; 47 T. L. R. 537 ; 75 SoL Jo. 
525, P. C.— CAN. 

604 v. .] — Held : by the date 
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of discovery of the invention is meant 
the date at which the inventor can 
prove he first formulated, either in 
writing or verbally, a description which 
affords the means of making that which 
is invented. There is no necessity of a 
disclosure to the publio. lie who first 
communicates an invention to 
“ others ” would bo the true & first 
inventor in the eyes of the patent law 
of Canada, as it stood previous to 
Sept. 1932. — J. O. Ross Engineer- 
ing Corpn. & Ross Engineering of 
Canada, Ltd. v. Paper Machinery, 
Ltd. & Hellstrom, [1932] Ex. C. R. 
238 ; affd., [1933] 3 D. L. R. 241.— 
CAN. 


594 vi. .] — In ordet to establish 

that a patent has been anticipated, any 
information as to the alleged invention 
given by any prior publication must, 
for the purpose of practical utility, bo 
equal to that given by the subsequent 
patent. The latter invention must be 
described in the earlier publication 
that is held to anticipate it, in order to 
sustain the defence of anticipation. 
Where the question Is solely one of 
prior publication it is not enough to 
prove that au apparatus described in 
an earlier specification, could have been 
used to produce this or that result. 
It must also be shown that the specifica- 
tions contain clear 8c unmistakable 
directions so to use it. It must be 
shown that the public have been so 
presented with the invention, that It 
is out of the power of any subsequent 
person to claim the Invention as his 
own.— Cords 8c Cords Piston Ring 
Co. of Canada, Ltd. v. Steeluraft 
Piston Ring Co. of Canada, [1935] 
Ex. C. R. 38 ; 3 D. L. R. 18 ; affd., 
[19351 4 D. L. R. 507.— CAN. 

694 vii. ,J — In order to establish 

that a patent has been anticipated, any 
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698. Add. Annotations : — Ref d. J ones & Attwood r. 
National Radiator Co. (1928), 46 R.P.C. 71 ; 
British Celanese, Ltd. v. Courtaulds, Ltd. 
(1933), 60 R. P. 0. 269. 

604. Add. Annotation : — As to (2) Folld. V. D., 
Ltd. v. Boston Deep Sea Fishing & Ice Co. 
(1936), 62 R. P. C. 303. 

604a. .] — An action -was com- 

menced by V. D., Ltd., for infringement of 
five patents relating to deep sea fishing gear. 
Claim 1 of letters patent No. 176,824 was 
as follows : “ 1. A trawling gear of the type 
set forth in which the width of opening of tne 
net is maintained by two separating panels 
or otter boards which are connected on the 
one side by towing lines or cables to a single 
boat & on the other side to the net by means 
of cables of relatively great length which 
converge towards the net so that the width 
of opening of the net is directly controlled 
by the inclination of the cables to each other, 
substantially aB described.’* Defts., former 
licensees, denied infringement. E. P. & 
B. A^ P. applied by petition for the revoca- 
tion of these five patents. An application 
for leave to amend the first patent (No. 
176,824) was made by pltfs. upon which deft. 
& petitioners & several others appeared as 
resps. : — Held : (1) all the claims of letters 


patent No. 176,824 were invalid for want 
of novelty or subject-matter, & that patent 
would be invalid even if the specification were 
amended as asked, & amendment was re- 
fused ; & patent 209,032 was invalid for 
want of subject-matter, & patent 211,166 
was invalid for want of subject-matter as well 
as prior publication ; & all these three 

patents & patent 232,914, which was ad- 
mitted to be invalid, were ordered to be 
revoked, subject to suspension of the order 
in the case of an appeal ; (2) letters patent 
No. 210,396 (patent of addition to No. 
209,032) fell with the parent patent but of 
itself had subject-matter & should become 
an independent patent, but that it had not 
been infringed. No certificate of validity as 
to it was given. The infringement action & 
the application to amend were dismissed 
with costs ; (3) the deposit of a document 
on the shelves in the library of the Ministry 
of Agriculture & Fisheries in London held to 
be publication ; (4) a patent does not run 
at sea outside the three-mile limit & user 
outside such limit could not constitute either 
a prior user or an infringement ; (5) pltfs.’ 
conduct in knowingly allowing an invalid 
claim in a specification of letters patent to 
remain unamended might be a bar to relief 
by way of amendment ; (6) the question 


information as to tbe alleged invention 
given by any prior publication must, 
for the purpose of practical utility, be 
equal to that given by the subsequent 
patent. The latter invention must be 
described in the earlier publication 
that Js held to anticipate it in order to 
sustain the defenoe of anticipation. — 
Northern Electric Co., Ltd. & 
Western Electric Co. Inc. v. 
Burkholder, Kelley & Burk- 
holder & Kelley, Ltd., f 1936] Ex. 
O. It. 127 ; 4 D. L. R. 598.— CAN. 

594 viii. .] — Applts., assignees of 

Canadian letters patent, alleged that 
resps. had infringed their letters patent. 
Resps. instituted an action against 
applts. for, inter alia, a declaration 
(a) that their goods did not con- 
stitute an infringement of the patent, 
8c (6) that any claims of the patent 
which defined any exclusive right or 
privilege which would bo infringed 
by the manufacture of pltfs.’ goods 
were invalid & void. The Exchequer 
Ct. of Canada hold that the patent was 
valid 8c had been infringed, but, on 
appeal, the Supreme Ct. of Canada 
varied that judgment by a declaration 
that the patent was invalid, on the 
grounds that the claims were too broad 
& embraced more than one alleged 
Invention in the specification, & bad 
been anticipated by certain earlier 
patents. After tbe Supremo Ct.’s 
judgment had been pronounced, but 
before the formal order thereon had 
been settled, applts. filed a disclaimer 
under Canadian Patent Act, 1935, 
s. 50 restricting in terms the scope of 
the claims « expressly excluding 
therefrom that which the Supreme 
Ct. had held to be too wide. App ts., 
in order to avoid the invalidating 
of the patent, -presented an applica- 
tion alleging the filing of their dis- 
claimer, Sc praying for a re-hearing, so 
that, in the formal judgment of the ct.. 
the disclaimer might be provided for, 
This application was dismissed, on the 
grounds of justice Sc convenience. 
On an appeal from both orders of the 
Supreme Ct. : — Held : (1) the question 
whether or not the Supreme Ct. 
should permit the re-argument of an 
appeal already decided by its reasoned 
judgment was a matter which that ct. 
was entitled to refuse in the exercise 


of its discretion ; (2) the patent had 
been anticipated by earlier patents, 
with tbe result that, if there had been 
no disclaimer, the patent would be 
invalid & void ; (3) applts., having 

fllod a disclaimer, muBt be taken to 
have finally accepted the construction 
which the Supromo Ct. had declared 
to bo the true construction of the 
original claims ; (4) as soon as the 

disclaimer was filed & recorded in the 
office of the Comr., it was made part 
of the patent, & the only existing 
claims were the claims as amended by 
virtue of the disclaimer. The relief 
which applts. sought under Patent 
Act, 1935, s. 60 (3), could be of no 
assistance to them, as upon the proper 
construction of that subsection the 
person who disclaimed could obtain no 
advantage in the action from his 
disclaimer ; (5) the patent as it now 
existed was a patent protecting the 
invention which was described in the 
specification as amended by the dis- 
claimer. In order to obviate any risk 
of the patent as it now existed being 
avoided as a result of the litigation, 
the order of the Supreme Ct., which had 
declared the whole patent to be Invalid, 
should be varied by substituting for 
the reference to the patent in question 
in the appeal the words ** the claims to 
the patent made by the patentee in the 

S pecification as originally filed.” — 
anadian Celanese, Ltd. v. B. V. D. 
Co., Ltd., [1939] 1 All E. R. 410; 
108 L. J. P. C. 25 ; 55 T. L. R. 366 ; 
83 Sol. Jo. 255 ; 56 R. P. C. 122, P. C. 
—CAN. 


694 ix. .] — In order to set up 

anticipation by prior publication it is 
not sufficient that the patent relied 
on as an anticipation should suggest 
the id&i to the inventor, or some line of 
inquiry which may lead him to his 
invention, or that the apparatus 
described in the earlier specification 
could be made to produce the same 
result ; it is necessary that the specifi- 
cation relied on should contain a clear 
& unmistakable direction so to use the 
apparatus as to produoe the result ! 
uor is it enough that tbe document 
relied on as an anticipation should, 
when read along with other documents, 
preshadow or indicate the invention, 
The patentee may seleot Sc collate from 
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any sources that are accessible to him* 
& his invention is not invalid by antici- 
pation by reason merely of tbe fact 
that some of, or even all, the elements 
in his device have been anticipated 
in prior publications. — C luett, Pea- 
body & Co. Inc. v . Dominion Textile 
Co., Ltd., [1938] Ex. C. R. 47 ; 1 

D. L. R. 465.— CAN. 


sv. Private exhibition. ]— Australian 
letters patent No. 21809/25 were 
granted In 1925 in respect of an in- 
vention of '* Improvements in paper 
bags.” Claim 1 was as follows : — 
“ 1. A paper bag of tbe kind herein- 
before referred to having its walls 
composed of a plurality of piles of 
paper which are relatively movable 
at the places subjected to bending Sc 
having one or both of its ends closed 
by means of sewing, stapling or the 
like.” A petition for revocation of tbe 
patent was presented to the High 
Ct. of Australia on the grounds of 
anticipation, want of subject-matter, 
ambiguity, & want of novelty by reason 
of an exhibition by tbe patentee’s 
agent prior to the date of tbe patent 
or a bag mode in accordance with the 
specification. The High Ct. & the 
Full Ct. dismissed the petition Sc up- 
held the validity of tbe patent, hold- 
ing that the exhibition was private Sc 
the patentee was protected by sect. 124 
of Australian Patents Act, 1903-1921. 
Petitioners appealed by leave to the 
Privy Council r — Held : the appeal 
should be allowed with costs Sc the 


patent be revoked, on tbe grouDd that 
(a) the patent was invalid In that the 
demonstration of the bags was such as 
to be outside the protection of sect. 1 24 
of tbe Australian Patents Act, 1903- 
1921, Sc <b) tbe patent was also Invalid 
for want of subject-matter, com- 
mercial success induced by commercial 
acumen Sc in tbe absenoe of any demand 
for a substitute for jute bags forming 
no criterion of the inventive step. 
The point of law whether sect. 124 
forms any defenoe to revocation pro- 
ceedings or only operates to take away 
a ground or grounds upon which a 
grant of letters patent could be refused 
was not decided, a decision not being 
necessary in the circumstances. — 
Paper Sacks Proprietary, Ltd. v. 
Cowfer (1835), 53 R, P. O. 31, P. CL- 
AUS. 
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discussed whether the ct. can treat an agree- 
ment not to dispute validity as having any 
legal validity ; (7) semble : licensees in 

respect of specified vessels were not by 
reason of that fact estopped from setting up 
invalidity where other vessels were con- 
cerned. — V. D., Ltd. v. Boston Deep Sea 
Fishing &, Ice Co., Ltd., Re Vigneron 
Dahl bt clb Petition for Revocation of 
Letters Patent, Re Vigneron’s Applica- 
tion for Letters Patent (No. 175,824) 
(1936), 62 R. P. C. 303. 

013a. Publication In drawings.] — Re Crowther’s 
Application for a Patent No. 373,942 
(1933), 61 R. P. C. 72. 

613b. Publication in scientific paper.] — I. G. Far- 
benindustrie Aktiengesellschaft's Ap- 
plication for Revocation of Letters 
Patent No. 376,746 granted to O. F. Bloch 
& Ilford, Ltd. (1935), 53 R. P. C. 92. 

613c. .] — British Acoustic Films, Ltd., 

Poulsen & Petersen v. Nettlefold Pro- 
ductions No. 1213b, post. 

613d. Publication in document deposited in library 
of Ministry of Agriculture.] — (1) The deposit 
of a document on the shelves in the library 
of the Ministry of Agriculture & Fisheries in 
London held to be publication. (2) A patent 
does not run at sea outside the three mile 
limit & user outside such limit could not 
constitute either a prior user or an infringe- 
ment. — V. D., Ltd. v. Boston Deep Sea 
Fishing & Ice Co., Ltd. (1935), 52 K P. C. 
303. 

616. Add. Annotation : — Refd. British Celanese, 
Ltd. v. Courtaulds, Ltd. (1933), 50 R. P. C. 
259. 

626. Add. Annotation : — Refd. Sharp & Dohme 
Inc. v . Boots Pure Drug Co. (1928), 45 
R. P. C. 153. 

633. Add. Annotations : — Consd. Re L’AirL iquide 
Soci6t£ Anonyme pour L’Etude et L’Exploi- 
tation des Procedes George Claude’s Patent 
(1930), 49 R. P. C. 428; Mullard Radio 
Valve Co. v. Philco Radio & Television Corpn. 
of Great Britain, Ltd., [1936] 2 All E. R. 920. 

636. Add. Annotation : — Refd. Re Higginson & 
Arundel’s Patent (1927), 44 R. P. C. 430. 

640. Add. Annotation : — Refd. Sharp & Dohme Inc. 
v. Boots Pure Drug Co. (1928), 46 R. P. C. 
153. 

642a. .] — Re I. G. Farbenindustrie Aktien- 

gesseli^chaft’s Application for Revoca- 
tion of Letters Patent No. 361,917 
granted to Imperial Chemical Industries, 
Ltd. (1933), 51 R. P. C. 53. 

Annotation: — Apld. Dreyfus’ Application for a Patent 

(No. 285,968) (1935), 52 R. P. C. 299. 

642b. .] — Pltfs. were the owners of letters 

patent relating to a cigarette -making 
machine, the feature of which was that it had 
slanting vanes which ensured that the shower 
of tobacco falling upon the paper should not 
have a vertical movement, but should have a 
component of motion in the direction in 
which the paper was moving. The advan- 


tage of the machine was that it avoided an 
uneven distribution of the tobacco in the 
cigarettes, & by its use the speed of pro- 
duction was markedly increased. There was, 
however, a German patent of 1880, in the 
specification of which there was a drawing 
of a similar arrangement of vanes, & the 
arrangement was described, but its purpose 
was not described, nor was it claimed that 
such an arrangement had the effect of increas- 
ing the speed of production of a perfect 
cigarette. The machine shown in the 1880 
specification worked at a much lower speed 
than did that of pltfs. An application was 
made, in an infringement action, to amend 
the specification by limiting the invention 
claimed to machines capable of moving at a 
high speed, thereby excluding the earlier 
invention : — Held : (1) without the proposed 
amendment, the patent in suit was invalid by 
reason of anticipation by the earlier patent ; 

( 2 ) the amendments sought were such as 
would distinguish the invention from the 
earlier one without enlarging its scope, & 
were such as might be allowed within 
Patents & Designs Acts, 1907-1932, s. 22; 

(3) the patent as amended was valid ; (4) the 
claim as originally framed had been framed 
in good faith & with reasonable skill & know- 
ledge. Therefore, although the patent was 
invalid at the time when it was infringed, 
damages could be awarded in respect of such 
infringements. — Molins v. Industrial Ma- 
chinery Co., Ltd., [1937] 4 x\li E. R. 295 ; 81 
Sol. Jo. 980 ; 55 R. P. C. 31, 0. A. 

655a. Question of construction — Evidence of 

intention inadmissible.]— Whether a specifi- 
cation is an anticipation of a later patent, 
apart from statutory provisions, depends 
upon the construction of the specification, 
verbal evidence as to the intention of the 
person whose specification it is being in- 
admissible. — Canadian General Electric 
Co., Ltd. v. Fada Radio, Ltd., [1930] A. C. 
97 ; 99 L. J. P. C. 68 ; 142 L- T. 100 ; 47 
R. P. C. 69, P. C. 

Annotation : — Refd. Rioe v. Christian! (1931 ), 47 T. L. K. 537 

669. Add. Citation : — Affd. sub nom . British 
Thomson-Houston Co., Ltd. r. Metro- 
politan- Vickers Electrical Co., Ltd. 
(1928), 46 R. P. C. 1, H. L. 

Add. Annotations : — Consd. Pope Appliance 
Corpn. v. Spanish River Pulp A Paper Mills, 
[1929] A. C. 269. Refd. British Hartford- 
Fairmont Syndicate, Ltd. v. Jackson Bros. 
(Knottingley), Ltd. (1932), 49 R. P. O. 495. 

059 a. .] — In 1927, a patent was granted 

in respect of “ improvements in or relating 
to actuating devices for the control of the 
carburetters of internal combustion engines, 
but applicable for other purposes/ * The 
first claim was as follows : ‘ Actuating pro- 

vision suitable for use in connection with the 
control of the carburetters of internal com- 
bustion engines but applicable for other 
purposes having a rotary hand grip or 
operating member adapted to displace a 
longitudinally movable member incorporated 
within or substantially within the overall 


PART IV. SECT. 2, SUB-SECT. 2.— C. (o). 

616 Hi. .]— Canadian General 

Electric Co., Ltd. v. Fada Radio, 
Ltd., 119271 S D. L. R. 911 ; 11927J 
Ezoh. C. ft. 134.— CAN. 


616 iv. .} — Held: the proper 

principle to be applied In testing 
anticipation 1 a that the specification 
which is relied upon as an anticipation 
most give the same knowledge ** the 


specification of the invention Itself. — 
Lightning Fastener Co., Ltd. v. 
Colonial Fastener Co., Ltd., ri934) 
3 D. L. R. 737 ; 51 R. P. 0. 349, P. C.— 
CAN. 
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transverse dimension of said grip or operating 
member & a front collar for said grip or 
operating member said front collar being 
adapted to embrace the handle bar or other 
supporting member upon which the said 
actuating member is adapted to be mounted 
& in which the said grip or operating member 
is of a character such that power trans- 
mission mechanism which it may be adapted 
to actuate can be disconnected from it at a 
time at which it is mounted or located upon 
said handle bar or supporting member with 
said front collar in its nor m al position.” 
Pltfs. commenced an action for infringement 
of the patent. Defts. denied infringement 
& alleged that the patent was invalid by 
reason of anticipation by prior specifications 
& prior users, for want of subject-matter & 
utility & for insufficiency, & counterclaimed 
for the revocation of the patent. Pltfs. 
alleged that the object of the invention was 
to be able to expose the point of attachment 
of the power transmission mechanism, for 
ease of replacement, while keeping all the 
parts* in operative engagement upon the 
handle bar. One of the prior specifications 
of A.M.A.C. relied on by defts. described such 
a device in the letter-press, but showed in 
the drawings a mechanism which could 
pot be operated so as to fulfil the objects of 
pltfs/ patent : — Held : assuming that the 
specification was not ambiguous, & that its 
object was as alleged by pltfs., the specifica- 
tion of A.M.A.C. disclosed in its drawings a 
device that could be modified by a skilled 
mechanic so as to fulfil pltfs/ objects & that 
accordingly the patent was invalid either by 
reason of anticipation or want of subject- 
matter. The action was dismissed with 
costs & an order was made for the revocation 
of the patent, such order to lie in the office 
for six weeks, or if notice of appeal be given, 
until judgment in the appeal. — Amalga- 
mated Carburetters, Ltd. v. Bowden 
Wire, Ltd. (1930), 48 R. P. C. 105. 

680a. .] — In an action for infringement defts. 

denied infringement, & alleged that the 
patent was invalid by reason of ( inter alia ) 
want of utility. Pltfs. proved the utility of 


their invention : — Held : the patent was 
valid, & had. been infringed. — British 
United Shoe Machinery Co., Ltd. v. 
Lambert Howarth & Sons, Ltd. & Gimson 
Shoe Machinery Co., Ltd. (1927), 44 
R. P. C. 611 ; subsequent proceedings (1929), 
46 R. P. 0. 315. 

680b. 8 . P. British United Shoe Machinery Co., 
Ltd, v . Gimson Shoe Machinery Co., Ltd. 
(1928), 45 R. P. 0. 290, 0. A. 

680c. 8 . P. Parkes S. & Co., Ltd. v. Cooker 
Bros., Ltd. (1929), 46 R. P. 0. 241, 0. A. 

680d. .] — N. & G., Ltd. & others brought an 

action against J. in respect of alleged infringe- 
ments of three patents. At the trial it was 
held that infringement had not been proved, 
& that all three patents were invalid, & an 
order was made for their revocation. Pltfs. 
appealed against so much of the judgment as 
affected the validity of one patent, being 
No. 294,972 : — Held : the claims, when 
construed according to their natural meaning, 
included substances which were undesirable 
& ineffective for producing the result sought 
* by the patentee, & the patent was bad 
for want of utility ; also, an essential require- 
ment of the patented process had not been 
disclosed in the specification, though known 
to the patentee, & the patent was also 
invalid under sect. 25 (2) (j). The appeal 
was dismissed. 

Per Cur. : It is illegitimate, when con- 
struing a claim, to whittle away its plain & 
ordinary meaning, either by borrowing 
glosses & limitations extracted from the body 
of the specification, or by excluding from its 
ambit such embodiments as a person skilled 
in the art would know to be unsuitable. To 
do this is not to construe a claim, but to 
amend it. — Norton & Gregory, Ltd. v. 
Jacobs (1937), 54 R. P. C. 271, C. A. 

688a. — — .] — Rose Street Foundry & 

Engineering Co., Ltd. v. India Rubber 
Gutta Percha & Telegraph Works Co., 
Ltd. (1929), 46 R. P. C. 294, O. A. 

Annotation : — Refd. Cincinnati Grinders (Ino.) v. B. A. S* 
Tools. Ltd. (1930), 48 R. P. C. 33. 


Part V. — Application for Patent. 


695. Add. Annotation : — Refd. Re Von Krogh’s 
Patent (1929), 49 R. P. C. 417. 

698a. Sect. 91.]— Re La Soudure 

Electrique Autogenb Soci&n& Anonyme’s 
Application (1939), 56 R. P. C. 218. 


700a. — — .] — Re I. G. Farbenindustrie 

Aktiengesellschaft Application for a 
Patent (1934), 51 R. P. C. 196. 

700b. Effect of.] — Samples & indorsements 

thereon, deposited under Patents & ^Designs 


PART IV. SECT. 8. SUB-SECT. 1. 

664 li. affd., *[1928] 2 D. L. R. 448 ; 
[1928] S. O. R; 8. 

683 L Degree of utility necessary to 
support patent. y--Held : a definite 
amount of utility is not required by 
law to sustain an invention ; a slight 
amount of utility being sufficient. 
Commercial utility is the very essence 
of a patent, & a favourable reception 
by the purchasing public is strong 
evidenoe of that degree of utility 
required by law.— P rentice v. 
Dominion Rubber Co,. Ltd., [1928] 
Exoh. O. R. 186.— CAN. 


PART IV. SECT. 3, SUB-SECT, 2. 

690 1. Effect of non-user .] — Electro- 
lytic Zinc Process Oo. v. French’s 
Complex Ore Reducing Co. op 
Canada, Ltd.; [1927] Exoh. C. R., 94 ; 
aff<L, [1930] S. 0. R. 462 ; 4 D. L. R. 
902.— CAN, 

PART V. SECT. 1. 

sk. Amendment of application — After 
conflict proceedings. ] — Where the Ex- 
chequer Ot. has decided conflict pro- 
ceedings under sect. 44, the apot. 
should not amend his application until 
notified of the offloe requirements.— 
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Am Reduction Co. Ino. v. Comb, of 
Patents, [1939] 1 D, L. R. 78.— CAN. 

PART V. SECT. 2. 

697 i. Date — Earlier foreign applica- 
tion .] — Where an application for a 
patent was filed in Italy on Dec. 31, 

1 936, & another application for a patent 
for the same Invention was filed In 
Canada by the same apet. on Dec. 29, 

1937, apet. for such patent is entitled 
to a filing date in Canada of Dec. 29, 
1937, & to the benefit of the filing date 
in Italy of Dec. 31, 1936. — Mqntbca- 
tini v. Commissioner of Patents, 
[1939] Ex. C. R. 99 ; 1 D. L. R. 868. — 
CAN. 
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Act, 1907 (c. 29), s. 2 (5), can be relied on in 
aid of the interpretation of the specification, 
& as effective prior publication against a 
subsequent claim. — Notes op Official 
Rulings 1928 (B) (1928), 45 R, P. C. App. iv. 

704* Add « Annotation : — -Retd. Re Farbenindustrie 
Akt.’s Application (1928), 46 R. P. C. 271. 

709a. Power to modify forms.] — The Comp- 
troller may only modify patents forms so 
as to adapt them for some purpose akin to 
the purpose for which they are primarily, 
intended . — Re Salles’ Application (1927), 

45 R. P. C. 01. 

709b. Power to divide or antedate application on 
second application.] — Re Wingate’s Patent, 
No. 724a, post . 

717. Add. Annotations: — As to (1) Consd. Re 
Farbenindustrie Aktiengesellschaft, Applica- 
tion for a Patent (No. 307,758) (1933), 50 
R. P. C. 249 ; Re Kodak, Ltd.’s Application 
for a Patent (1930), 53 R. P. C. 270. Refd. 
Re Farbenindustrie Akt’s Application (1928), 

46 R. P. C. 271. As to (2) Refd. Re Wingate’s 
Patent (1931), 47 T. L. R. 541. Generally , 
Refd. Re Johnson & Johnson (Great Britain), 
Ltd.’s Patent, [1938] Ch. 283. 

724a. Whether prohibition lies.] — On Oct. 20, 

1928, W. lodged an application & provisional 
specification for a patent for improvements in 
folding spectacles. The complete specifica- 
tion was lodged in July, & accepted in Dec. 

1929, as No. 322,297. In Feb. 1930, notice 
of opposition was given by E. & trie T. 
Optical Oo. In Apr. 1930, W. lodged 
another application with a complete specif! ca- 
tion, differing only from No. 322,297 in the 
claims, which were fewer in number, but 
widened by the omission of certain limiting 
words. This specification was accepted on 
Apr. 28, 1930, as No. 328,584. W. then 
made an application for a division of the 

S atent under r. 13 of the Patents Rules, & 
hie Comptroller allowed it, holding that 
No. 328,584 should be treated as an applica- 
tion for a patent for an invention excluded 
by amendment from specification No. 322,297, 
& should bear date Oct. 20, 1928. The 
opponents, contending that the Comptroller 
could not divide or antedate the application, 
& that his decision, in the circumstances, was 
ultra vires the Patents & Designs Act & the 
rules thereunder, moved for a writ of pro- 
hibition to restrain the Comptroller & W. 
from proceeding with application No. 328,584 : 
— Held: (1) the decision of the Comptroller 
being in a matter of the administration of 
the Patent Office & the procedure in granting 
a patent, was final, subject to an appeal to 
the Law Officer under the Act, & to directions 
which might be given by the officer under 
sect. 74, « prohibition would not lie against 
the Comptroller or the Law Officer in respect 
of any act or decision so done or made ; 
(2) the division or antedating of an applica- 
tion for a patent provisionally decided by the 
Comptroller before opponents have been 
heard is a matter which can be reopened A 
the decisions thereon reviewed in opposition 
proceedings, according to long established 


practice in the Patent Office, notwithstanding 
that such questions are not specifically 
included in the grounds of opposition 
enumerated in sect. 11 of the Act. — Re 
Wingate's Patent, [1931] 2 Ch. 272; 100 
L. J. Ch. 370 ; 146 L. T. 572 ; 47 T. L. R. 541 ; 
48 R. P. C. 416. 

For the existing paragraph substitute the 
following paragraph : — 

Injunction to restrain acceptance — Lawful 
ground of objection — “ Secret processes.”] — 

Where an injunction had been granted to 
restrain appct. for a patent from disclosing 
processes derived from pltf. co., or from doing 
any act which might cause same to be- 
come public or commonly known, A the 
Comptroller- General refused to undertake 
when he should receive an application for 
the acceptance of a complete specification to 
consider such injunction a “ lawful ground of 
objection ” to the acceptance of the complete 
specification within Patents & Designs Act, 
1907 (c. 29), s. 7 (3), objecting to nis duty 
prescribed by the Patent Acts being in any 
way interfered with bv the ct., the ct. 
granted an injunction restraining the 
Co nxptro Her- General from accepting the com- 
plete specification, as under sect. 9, on such 
acceptance, the matter would be thrown 
open to public inspection, the specification 
being concerned with some of the processes 
which, as between pltf. co. A appct., appct. 
had been restrained from disclosing, & because 
the Comptroller-General might accept the 
complete specification on the footing that 
the injunction against appct. would not con- 
stitute a lawful ground of objection within 
sect. 7 (3). On appeal the S.-G. on behalf 
of the Comptroller- General undertook that 
the injunction granted against appct. would 
be properly considered in deciding whether 
the specification should be accepted as being 
something which might constitute “ a lawful 
ground of objection ” to such acceptance, A 
by consent the order against the Comptroller- 
General was discharged, notice of discon- 
tinuance to be served upon him. Appct. was 
also further restrained from proceeding with 
his application in addition to the injunction 
granted against him in the ct. below. — Rex 
Co. A Rex Research Corpn. v. Muirhkad & 
Comptroller-General of Patents (1920), 
96 L. J. Ch. 121 ; 130 L. T. 508 ; 44 R. P. C. 
38, C. A. 

Annotation .—Refd. Rc Manaswh Giragos Seng’s Applica- 
tion (1938), 05 li. P. C. 193. 

727a. Time for — Specification returned for amend- 
ments, j — Held : the proviso to sect. 8a only 
operates whim application to extend the time 
for acceptance is made before the applica- 
tion has oecome void in accordance with that 
sect. ; as there was no acceptance before the 
X^articular time limited, the ai>plieation had 
become void ; a request to post-date . an 
application must be made before the applica- 
tion has become void ; A there was no 
decision by the Comptroller refusing accept- 
ance & consequently nothing from which an 
appeal could lie to the Appeal Tribunal. 
The appeal was accordingly dismissed — He 


PART V. SECT. 5, SUB-SECT. 1. 

I i. — Statement of date — No 
power to amend.] — Held : after dis- 


closure made between the parties in 
conformity with r. 32, an order in 
chambers should not be made allowing 
one of the parties to amend its state 
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ment of the date of the Invention relied 
on in the action. — Larkin * WArren 
Kefiugerating Corpn. v. Frigid ajre 
Corpn., [19321 Ex. C. R. 47,— CAN. 


Oases 727a— 796b. English and Empire Digest Supplement. 


Seligman’b Application (1938), 50 R. P. C. 
267. 

727b. Date — Wrong date — Alteration.] — When 
once a complete specification has been 
accepted & published with a particular date 
assigned to it, there is no jurisdiction to alter 
that date & assign another in its place. But 


it may be that, if a wrong date has in fact 
been assigned, the patent may be refused (or, 
if granted, may be revoked) if such a point 
is brought to the notice of the Comptroller, 
although this is not a matter which can be 
raised by an opponent in opposition pro- 
ceedings. — Re Shevun’b Patent (No. 
443,624) (1938), 56 R. P. C. 285. 


Part VI. — Specifications. 


785. Add. Annotation ; — Retd. Electric & Musical 
Industries, Ltd. v. Lissen, Ltd., [1938] 4 
All E. R. 221. 

736. Add. Annotation : — Held* Kraft, Kraft Cheese 
Co. (Incorporated) & Kraft Walker Cheese 
Co. Proprietary, Ltd. v . McAnulty (1931), 
48 R. P. C. 536. 

757. Add." Annotation : — Refd. Re Bramwell’s 
Patent (1930), 49 R. P. C. 431. 

768. Add . Annotation : — Refd. Re Hull’s Patent 
(1930), 49 R. P. C. 433. 

778. Add. Annotation : — Refd. Re Dreyfus’ Applns- 
*(1927), 44 R. P. C. 291. 

789. Add. Annotation : — Consd. Kraft, Kraft 
Cheese Co. (Incorporated) & Kraft Walker 
Cheese Co. Proprietary, Ltd. v. McAnulty 
(1931), 48 R. P. 0. 530. 

789ft. .] — Held: assuming applts.’ con- 

tention that a process for the production of 
a permanently keeping cheese was the main 
object of the specification was right, the 
patentee had not fulfilled his promise & 
shown the way to secure a permanently 
keeping cheese, even allowing that the 
patentee used the expression in a com- 
mercial sense intelligible to those concerned 
in the trade ; & there was insufficiency in the 
description of the process to be followed ; 
the patent was invalid. — Kraft, Kraft 
Cheese Co. (Incorporated) & Kraft 
Walker Cheese Co. Proprietary, Ltd. v. 
McAnulty (1931), 48 R. P. C. 536, P. C. 

Annotation : — Refd. Lang Wheels (Mfg.), Ltd. & Bland v. 

Wilson (1938), 55 R. P. O. 295. 

795. Add. Annotations : — Refd. Pope Appliance 
Corpn. v. Spanish River Pulp & Paper Mills, 
[1929] A. C. 269 ; Re Farbenindustrie (I. G.) 
A. G.’s Patents (1930), 47 R. P. C. 289; 
British Celanese, Ltd. v. Courtaulds, Ltd. 
(1933), 50 R. P. C. 259 ; Compagnie Centrale 
des Emeris et Produits a Polir for Letters 
Patent No. 343,970 (1933), 52 R. P. C. 167. 

796a. .] — Rose Street Foundry & 

Engineering Co., Ltd. v. India Rubber 
Gutta Percha & Telegraph Works Co., 
I/TD.*(1929), 40 R. P. C. 294, C. A. 

Annotation : — Refd. Cincinnati Grinders (Inc.) v. B. S. A. 

Tools, Ltd. (1930), 48 R. P. C. 33. 


706b. .] — Pltfs. were owners of letters patent 

for “ improvements in & relating to apparatus 
for grinding cylindrical bodies. The 
machine, the subject of the patent, was 
known as a centreless grinding machine, 
since the work to be ground was not sup- 
ported between centres, but was caused to 
' rotate between the grinding wheel & two 
other points of support. In pltfs.’ embodi- 
* ment of the invention & in the machine 
illustrated in the specification, the work 
rotated between a peripherally acting grind- 
ing wheel & a peripherally acting regulating 
wheel & rested upon a work rest placed 
between the two wheels. The specification 
described a theory according to which the 
machine was said to work. Claim 1 of the 
specification was for “ a method of grinding 
cylindrical bodies, which consists in support- 
ing a substantially cylindrical body in 
operative relation to a grinding surface 
having portions progressively more distant 
from the surface supporting the cylindrical 
body, rotating said body by means of a 
driving member, & in moving said rotating 
body into contact with more distant portions 
of said grinding surface as said driving 
member moves said body relative thereto 
when said member engages projecting 
irregularities in said body.” Centreless 
grinders using non-peripherally acting wheels 
either for regulating or grinding were old. 
Pltfs. brought an action for infringement 
against defts. who had built a machine with 
peripherally acting wheels, similar to pltfs.’ 
machine. Defts. disputed the validity of the 
patent, & also submitted that, as their 
machine had been sold & supplied in parts 
& assembled at the works of the purchasers, 
this did not constitute infringement by them. 
Defts. connterclaimed for revocation of the 
patent : — Held : it had not been proved that 
pltfs.* machine worked according to the 
theory given in the specification ; the claims 
were not limited to peripheral grinding or 
regulating wheels, but included % machines 
whose grinding or regulating wheels were 
discs ; the “ driving member** claimed was 
a mechanical equivalent of a fixed back rest 
which was therefore included in the claim ; 


PART V. SECT. 7. 
sm. Implied withdrawal .1 — Held : 

(1) ©very official action taken In the 
Patent Office must be communicated 
to anct. for a patent, & If apct. takes 
no further aotion within six months 
after being notified of such offloial 
aotion his application shall be held to 
be abandoned ; (2) the Judgment of the 
Exchequer Ct. deciding upon the 
claims in a conflict^ aotion is not to be 


construed as official action taken by 
the Patent Office . — Am Reduction 
Co. Inc. v . Commissioner op Patents, 
[1939] Ex. C. R, 65. — CAN. 

PART VL SECT. 4, SUB-SECT. 1. 

m. General rules .] — De Forest Pbo- 
nofilm qf Canada, Ltd. v. Famous 
Platers Canadian Oobpn.. Ltd., 
[1931] Ex. a E. 27 ; 3 D. L. R. 803.— 


•e. Reference in claim to previous 
claim in same specification .] — Held : the 
Inclusion by reference in one claim, of 
one or more preceding olatms, in the 
specification accompanying an applica- 
tion for letters patent for an invention, 
is permissible under Patent Act. — 
A. C. Cossor, Ltd. v. Patents Comb., 
£193 5 J Ex. C. R. 22 ; 2 D. L. R. 769.— 
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v oL ^ ^aav i.— ratents. oases vWD-vwe. 


& therefore the claims were anticipated & 
were invalid for lack of novelty ; also that, 
on a construction of the specification put 
forward by pltfs., the invention had not been 
distinctly stated A that it merely consisted 
in certain, not novel, adjustments of well- 
known parts of a well-known machine, A, 
if the patent had been valid, the infringement 
would have ^een committed by the user who 
operated the machine in the infringing con- 
figuration A not by defte., the sellers of the 
machine alleged to infringe. The action was 
therefore dismissed A an order was made for 
revocation under the counterclaim. Pltfs. 
appealed : — Held : the patent was not 
limited to the use of peripherally acting 
wheels A was therefore bad for want of 
subject-matter A novelty ; it was also bad 
for ambiguity A want of utility ; & the 

specification as drawn was calculated to 
prevent a workman from using the tools of 
his trade. The appeal was therefore dis- 
missed. — Cincinnati Grinders (Inc.) v. 
B. S. A. Tools, Ltd. (1930), 48 R. P. C. 33. 

Annotation: — Reid. Lamson Paragon Supply Co., Ltd. v. 

Carter-Davls. Ltd. (1930), 48 rTp. C. 133. 


796c. .] — In 1919 letters patent were granted 

in respect of “ improvements in the cylinders 
of internal combustion chambers.” Claim 1 
was as follows : “ In an internal combustion 
engine in which both the inlet A exhaust 
valves are disposed in one A the same side 
space or pocket, the combination with a 
cylinder whose head is flat A arranged so as 
to permit only the minimum clearance 
between it & the piston which is necessary 
for mechanical reasons, of a valve pocket 
constituting the combustion chamber or 
space which is situated at the side of the 
cylinder & formed With a part which overlaps 
the cylinder head or bore where is a port 
whose area is substantially the same as that 
of the inlet valve port.’* In 1931 pltfs. 
commenced an action for infringement of the 
patent. Defts. denied infringement & alleged 
that the patent was invalid by reason of lack 
of novelty, subject-matter, A utility, A by 
reason of ambiguity A insufficiency of defini- 
tion : — Held : the invention solved a pro- 
blem which had existed in 1919 by a means 
new in 1919 ; the invention did not relate 
only to the form of the combustion chamber, 
but had another feature ; the patent was 
novel & had subject-matter ; A there was not 
sufficient ambiguity in the words “ mini m u m 
clearance,” “ port or passage,” “ sub- 
stantially the same area,” to invalidate the 
patent ; construing the specification as a 
whole A considering the purpose of the in- 
vention the words “ area of a port or passage ” 
were sufficiently definite A meant “ the 
minimum cross-sectional area of a passage ” ; 
defts.’ engine had minimum clearance & the 
minimum area of its cylinder head port or 
passage was, though not equal, substantially 
equal to the area of the inlet valve port ; A 
tiie patent was valid A had been infringed. — 
Ricardo & Ricardo A Co., Engineers 
(1927), Ltd. v. Rooms, Ltd. A Hillman 
Motor Car Co., Led. (1933), 51 R P. C. 
35, 92. 
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796d. .] — Pltfs. brought an action for in- 

fringement of their patent for “ Improve- 
ments in or relating to apparatus for printing 


late news in newspaper printing machines.” 
Defts. denied infringement & alleged that 
the patent was invalid. The words “ sub- 
stantially as hereinbefore described ” ap- 
peared in the usual way at the end of the 
claims. The following words also appeared 
in the specification : ** It will be understood 
that the invention is not limited to the actual 
construction or to the combination of the 
features of the construction hereinbefore 
described as the operations described may 
be carried out in constructions considerably 
different without departing from the in- 
vention.” Bennett, J., held that the 
patent was void for ambiguity. Pltfs. 
appealed : — Held : any ambiguity must be 
resolved in the favour of pltfs. & the restric- 
tion of tho invention to a particular type of 
mechanism ; the words substantially as 
hereinbefore described ” merely refer back 
to the body of the specification & their scope 
& meaning vary in each particular case ; in 
this case they referred to the whole specifica- 
tion & to each element in the combination 
but they had not the effect of making the 
claim one for a principle ; the words set 
out above beginning ” it will be understood 
. . .” though now common in specifications, are 
obscure in their meaning, are not a descrip- 
tion of anything, cannot be imported into the 
claim by the words “ substantially as herein- 
before described,” & are not a proper wav 
of claiming a principle. The use of such 
words is to be avoided. — Crabtree & Sons, 
Ltd. v. Hoe & Co., Ltd., [1930] 2 All E. R. 
1039; 63 R. P. C. 443, C. A. 

. .] — Letters Patent No. 274,162 were 

granted for “ Improvements in Mills for 
Grinding Paints & other Materials.” Claim 1 
(as proposed to be amended) was as follows : 
“ 1. A grinding mill for paint & like materials 
having a reciprocating roller & an adjust- 
able grinding block wherein the hopper, 
feed throat A grinding block are hingedly 
mounted as a unit to enable the roller & 
housing surfaces to be cleaned.” Pltfs. 
commenced an action for infringement of the 
patent. Defts. denied infringement A 
counterclaimed for the revocation of the 
patent. Pltfs. applied by notice of motion 
to amend the specification A a third party 
opposed the proposed amendments : — Held : 
the amendments were primd fac-w allowable 
as being by way of disclaimer A explanation 
A no conditions other than those imposed 
by sect. 23 on the ground of delay m applying 
to amend should be imposed ; but that tho 
patent, even if the specification were so 
amended, would be invalid for want of sub- 
ject-matter in Claim 1, for want of utility 
A ambiguity as regards Claim 2, for ambiguity 
as regards Claim 3, for ambiguity, for want of 
utility A ambiguity as regards Claim 6, A for 
want of subject-matter A as being tied to 
Claims 1, 2 A 3 as regards Claim 9. The 
patent was ordered to be revoked, the costs of 
the action A the counterclaim to be paid by 
pltfs. A the motion to amend was also dis- 
missed with costs, A plea of inutility, in 
the absence of particulars as to which claims 
it related, applied to each claim A a failure 
to obtain the result promised by one claim 
held to constitute inutility invalidating it. — 
Drysdale A Sidney Smith A Blyth, Ltd. v. 
Davey Paxman A Co. (Colchester), Ltd. 
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Cases 796e— 813a. English and Empire Digest Supplement. 


& Re Letters Patent No. 274,162 (1937), 56 
K. P. C. 95. 

796f. .] — In 1926 Letters Patent No. 

287,958 ** for “ Improvements in or relating 
to circuit arrangements & discharge tubes 
for amplifying electric oscillations ” were 
granted to H. Wade. Claim 2 was as follows : 
“ A discharge tube having at least three 
auxiliary electrodes between the cathode & 
the anode characterised in that the auxiliary 
electrode nearest to the anode is directly 
connected to the cathode so as to be main- 
tained continuously at the cathode potential.’ * 
In accordance with the terms of the settle- 
ment of an action for infringement between 
Mullard Radio Valve Co., Ltd. v. British 
Belmont Radio, Ltd., pltfs. applied to the 
High Ct. to amend the specification No. 
287,958** inter alia by striking out Claim 2 
as above & substituting : “A discharge tube 
for amplifying electric oscillations comprising 
a screening grid between the control grid & 
the anode characterised in that an auxiliary 
electrode is placed between the screening 
grid & the anode & next to the latter & is 
directly connected to the cathode so as to be 
- maintained continuously at the cathode 
potential whereby the increase of the screen- 
ing grid current at the expense of the anode 
' current will be substantially avoided.” Four 
opponents brought in by adv ertisement of the 
proposed amendments appeared & opposed 
the amendments on the grounds (a) that 
apcts. had abused their monopoly, & (6) that 
the claims as amended were ambiguous : — 
Held : the amendments left either the 
specification insufficient or the patent invalid 
for want of subject-matter, & therefore the 
appeal should be allowed with costs, except 
as to an amendment of Claim 4 ; a claim by 
reference to a result was not a valid form of 
apparatus claim if the attainment of the 
result did not necessarily introduce some 
special characteristic into the other integers 
of the claim ; per Clauson, L.J., if the 
amendments had been allowable per se, 
great difficulty would have been experienced 
in granting amendment, as the original 
claim was “ covetous,” i.e., claimed too wide 
a monopoly. — Mullard Radio Valve Co., 
Ltd. v. British Belmont Radio, Ltd. & 
Juviler, Re Mullard Radio Valve Co., 
Ltd.’s Patent No. 287,958 (1938), 56 
R. P. C. 1, C. A. 

799. Add. Annotation : — Refd. No-Fume, Ltd. v. 
Frank Pitchford & Co. (1935), 52 R. P. C. 
231. 

804. Add. Annotations : — Consd. Hanks v . Coombes 
(1928), 45 R. P. C. 237 ; Rose Street Foundry 
& Engineering Co. v. India Rubber Gutta 
Percha & Telegraph Works Co. (1929), 46 
R. P. C. 294 ; Crabtree & Sons, Ltd. v. Hoe 
& Co. (1935), 52 R. P. C. 367. Refd. Sub- 
marine Signal Co. v. Henry Hughes & Son, 
Ltd. (1931), 49 R. P. C. 149 ; British Hart- 
ford-Fairmont Syndicate, Ltd. v. Jackson 
Bros. (Knottingley), Ltd. (1932), 40 R. P. C. 
495 ; British Celanese, Ltd. v. Courtaulds, 
Ltd. (1933), 60 R. P. C. 259; Marconi’s 
Wireless Telegraph Co. v. Philips Lamps, 


Ltd. (1933), 50 R. P. C. 287; Mullard 
Radio Valve Co. v. Philco Radio & Television 
Corpn. of Great Britain, Ltd., [1936] 2 All 
E. R. 920 ; Electric & Musical Industries, 
Ltd. v. Lissen, Ltd., [1938] 4 All E. R. 221. 

804a. As to apparatus.] — Hanks v. Coombes, No. 
308b, ante . 

810a. .] — Re Ohbmische Fabrik aup Actien 

(VORM E. SCHERING) PARENT (1928), 45 
R. P. C. 403. 

810b. .] — The employment in claims of such 

terms as “ known methods ” & “ general 
methods ” leads to ambiguity & doubt. — Re 
British Celanese, Ltd., Ellis & Brown, 
Application for a Patent (1934), 51 
R. P. C. 192. 

810c. .]— Three Patents, Nos. 442,931, 442,935 

& 442,936, each bearing date May 12, 
1934, were granted to Thomas Lewis 
Shepherd. Patent No. 442,936 was entitled 
“ Improvements in & relating to the pro- 
duction or manufacture of threads or fila- 

. ments from rubber latex & the like.” Patent 

# No. 442,935 was entitled an “ Improved 
method of & apparatus for the manufacture 
of thread yam or filaments from rubber latex 
& the like.” 

Patent No. 442,931 was entitled “ Improve- 
ments in & relating to the formation of rubber 
threads or the like.” Claim 1 of Patent 
No. 442,936 was “ A process for producing 
rubber or the like thread which consists in 
applying coagulant to a moving support, 
applying latex to the coagulant on the 
support, withdrawing the treated latex from 
the support, & stretching the treated latex 
while its coagulation by the coagulant is not 
yet completed.” Applications were made to 
the Comptroller under sect. 26 of Patents 
Acts, 1907-32, for the revocation of all three 
patents on the ground of prior publication, 
rior grant & insufficiency. The Comptroller 
eld that the specifications were lacking in 
information as to the manner of carrying 
the invention into effect & in particular that 
“ fully coagulated ” was too indefinite & he 
revoked all three patents : — Held : the 

specifications of the patents were sufficiently 
clear. The appeal was allowed & the orders 
for revocation rescinded . N o order was made 
as to costs. — Re Shepherd’s Patent Appli- 
cations to Revoke, Nos. 442,931, 442,935 
& 442,936 (1938), 56 R. P. 0. 100. 

813a. .] — Letters Patent No. 288,109 were 

granted to pltfs. in respect of “ improve- 
ments in manhole covers & grids applied in 
road construction.” 

Claim 1 of the Specification was as follows : 
“ 1. A manhole or gulley cover or grid sup- 
ported on two horizontal bearings or supports 
at the two comers of one side or ehd & on 
two inclined or bevelled supports at the two 
comers of the opposite side or end.” Claim 5 
was as follows : “A manhole or gulley cover 
or grid constructed substantially as shown 
& described with reference to Figs. I to 4 or 
Figs. 5 & 6.” 

Pltfs. commenced an action against defts. 
for infringement of Claims 1, 2 & 5 of this 


PART VI. SECT. 4. SUB-SECT. 8.— 
A. <b), 

< 1 1. Quantities of ingredients. 1 — 

Mi co Products, Ltd. t>. Acktol Pro- 
ducts, Inc., (1930] Ex. O. R, 64 ; 3 


D. L. R. 190. — CAN. 

im. As to process .] — The specific* 
tion of a patent lor a prooeae most 
point out dearly the method by which 
the prooess is to be performed so aa to 
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aooomplish the object in view. — 
Electrolytic Zinc Process Co. v. 
French’s Complex Orb Reducing 
Oo. op Canada, Ltd., [1987] Exoh. 
a R. 94.— CAN. 




Vol. XXXVI.— Patents. Cases 818a— 897a, 


patent. Defts. denied infringements & 
alleged that the patent was invalid for want 
of novelty, utility, & subject-matter, & for 
insufficiency of definition of monopoly & 
ambiguity : — Held : Claims 1 & 2 were 
invalid for insufficiency, but Claim 5 was 
valid & infringed. An injunction against 
infringement was granted & an inquiry as to 
damages & delivery up or destruction at 
deft.’s option were ordered both being sus- 
pended on terms pending an appeal. Defts. 
were ordered to pay three-quarters of the 
costs. A certificate of validity limited to 
Claim 6 was given. — J. & S. Eyres, Ltd. v. 
John Grundy, Ltd. (1939), 56 R. P. C. 
253. 

814. Add. Annotation : — Held. Sharp & Dohme 
Inc. v. Boots Pure Drug Co. (1928), 45 R. P. C. 
15S. 

838. Add. Annotation : — As to (1) Refd. Norton & 
Gregory, Ltd. v . Jacobs (1936), 64 R. P. C. 58. 

837a. .] — Letters Patent were granted 

for an invention of “ Improvements in 
thermionic valve amplifying systems.*' Pltfs. 
commenced an action for infringement of 
this patent & claimed the usual relief. 
Defts. denied infringement & alleged that 
the patent was invalid by reason of prior 
publication & want of subject-matter & 
they counterclaimed for the revocation of 
the patent. Claim 1 of the complete 
specification of the patent was as follows : 
“ For a sound-reproducing device having 
operating & field windings, an amplifying 
system including a thermionic val vi , the 
plate circuit of which is supplied from a. source 
of alternating current & a rectifier, in which 
the field winding of the sound-reproducing 
device is employed to smooth out fluctuation 
in the rectified current ” : — Held : claim 1 
was limited to the result to be obtained, such 
limitation being implicit in the specification 
itself, the claim so construed was valid being 
neither too wide nor too vague, the invention 
was not obvious & the patent was there- 
fore valid & it had been infringed. The 
counterclaim was dismissed with costs. A 
, certificate of validity was granted. No order 
* for delivery up or destruction was made. An 
injunction was granted, but the order was 
stayed pending an appeal on an undertaking 
being given by defts. to keep an account. — 
British Thomson-Houston Co., Ltd., Mar- 
coni’s Wireless Telegraph Co., Ltd., & 
Electric & Musical Industries, Ltd. v. 
Guildford Radio Stores & E. K. Cole, 
Ltd. (1937), 55 R. P. C. 71. 

842a» .] — The practice of the Comp- 

troller-General in opposition proceedings 
under sect. 11 of Patents & Designs Acts, 
1907 to 1932, & proceedings for revocation 
under sect. 26 of taking into consideration 
want of subject-matter should cease. The 
matter is only proper for consideration in 
proceedings for revocation under sect. 25. 

The power of the Comptroller under sect. 26 
to require amendment of a specification ^ by 
4 * dis claimer, correction or explanation ” is 
subject to the limitation imposed by 


sect. 21 (6) that “ No amendment shall be 
allowed that would make the specification, 
as amended, claim an invention substantially 
larger than or substantially different from 
the invention claimed by the specification as it 
stood before the amendment/’ 

A co. applied to the Comptroller, under 
sect. 26, for revocation of a patent granted to 
patentees for 44 Improvements in or relating 
to waterproof fabrics & the production 
thereof ” on the ground (amongst others) that 
the nature of the invention or the manner 
in which it was to be performed had not 
been fairly or sufficiently described. The 
patentees sought, if necessary, to amend the 
specification in two particulars. The Comp- 
troller made an order revoking the patent & 
Luxmoore, J., dismissed an appeal from this 
decision : — Held : by the Ct. of Appeal, the 
specification was bad from insufficiency as 
there were two mutually contradictory 
indications as to the nature of the water- 
proofing material which would not be 
remedied by the suggested amendment.- — Re 
Johnson & Johnson (Great Britain), 
Ltd.’s Letters Patent No. 387,125, [1938] 
Ch. 283 ; [1937] 4 All E. R. 561 ; 107 L. J. 
Ch. 113 ; 158 L. T. 151 s 54 T. L. R. 203 ; 
82 Sol. Jo. 13 ; 55 R. P. 0. 4, C. A. 

848. Add . Annotation : — Refd. Re Chemische 
Fabrik auf Actien (Vorrn E. Schering) Patent 
(1928), 45 R. P. 0. 403. 

868. Add. Annotation : — Generally , Consd. No- 
Fume, Ltd. v. Frank Pitchford & Co. 
(1935), 62 R. P. C. 231. 

886. Add. Annotation : — Consd. No-Fume, Ltd. v . 
Frank Pitchford & Co. (1935), 52 R. P. C. 231. 

894a. Suitable drawings — What are.] — Re Stan- 
dard Telephones <fc Cables, Ltd.’s Appli- 
cation (1928), 46 R. P. O. 183. 

896a. .] — In 1930 letters patent were granted 

in respect of “an improved hair curler.’* 
Claim 1 was as follows : — 44 An improved 
hair curler of the kind referred to provided 
with a pressure balancing elastic cord on the 
opposite side of the body to the gripping 
cord, substantially as herein described.’’ In 
1932 pltfs. commenced an action for infringe- 
ment of the patent. Defts. denied infringe- 
ment & alleged that the patent was invalid 
by reason of lack of novelty, subject-matter 
& utility <fc by reason of false suggestion of 
effects & advantages contained in the speci- 
fication : — Held : the patent was invalid by 
reason of false suggestion & want of subject- 
matter, but had the patent been valid it 
would have been infringed. The action was 
dismissed with costs, save so far as they had 
been increased by the issue of infringement 
& a certificate was granted as to the par- 
ticulars of objections. — Akeroyd v. Strange 
(1932), 50 R. P. C. 23. 

897a. Invalid claim knowingly Included — Bar to 
right to amend.] — V. D„ Ltd. v. Boston Deep 
Sea Fishing & Ice Co., Ltd., Re Vigneron 
Dahl et cie Petition for Revocation of 
Letters Patent, Re Vigneron’b Applica- 
tion for Letters Patent (No. 175,824), No. 
604a, ante. 


PART VI. SECT. 4. SUB-SECT. 2.— 

m. Matters outside limits at time of 
invention .} — No patent to “defective 
or inoperative " within the me a n i ng of 


ie Act, by reaeon of its failure to 
scribe & claim subject-matter ont- 
de the limits of that invention, as 
moelved or perceived by the inventor, 
; the time of his invention.— 
ottmcsK Electric Co., Ltd. * 
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fHBTERN Electric Co. v. Photo 
ou so Corpn. 6c Perkins, (1936] 
O. R. 76 ; 2 D. L. R. 711 ; affd. 
1936] 8 . O. R. 649 ; 4 D. L. R. 657.— 
AN. 
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910. Add. Annotations : — As to (3) Reft!. Boyce v. 
Morris Motors (1927), 44 R. P. 0. 105; 
Laurence Scott & Electromotors, Ltd. v. 
General Electric Oo., Ltd. (1938), 56 R. P. C. 
233. Generally, Retd. Parkes Samuel & Co. 
v. Cocker Bros. (1929), 46 R. P. C. 241. 

918. Add. Annotation: — Retd. Mellor v. Beard- 
more (1927), 44 R. P. 0. 176. 

921. Add Annotations : — As to ( 1) Consd. British 
Hartford-Fairmont Syndicate, Ltd. v. Jack- 
son Bros. (Knottingley), Ltd. (1932), 49 
R. P. 0. 495 ; British Celanese, Ltd. v. 
Courtaulds, Ltd. (1933), 50 R. P. C. 259. 
Refd. Mellor v. Beardmore (1927), 44 R, P. C. 
175 ; Sharp & Dohme Inc. v. Boots Pure 
Drug Co. (1928), 46 R. P. C. 153 ; Re Simon- 
Carves & Robinson’s Patent (1928), 45 
R. P. C. 407. 

968. Add. Annotation : — Refd. Re Adamson 

(Daniel) & Co. & Kerfoot Patent 863,087 
(1932), 60 R. P. C. 171. 

964a. Opponents’ specification.] — Re British 
Oelanebb, Ltd., Henry Dreyfus, & Clif- 
ford Ivan Haney’s application (1933), 
50 R. P. 0. 247. 

954b. Reference with disclaimer — Form of.] — If a 

specific reference is inserted in a specification 
t followed by a disclaimer, the disclaimer 
should state as clearly as possible the precise 
matter disclaimed. — Re So :i^rr6 des U sines 
Chimiques Rhone-Poulenc Patent (No. 
340,445) (1933), 50 R. P. C. 230. 

954c. Proceedings under section 11 — Statutory 
reference — No power to insert.] — Re Dreyfus 
Application for a Patent (No. 285,968) 
(1935), 52 R. P. C. 299. 

989. Add. Annotation : — Generally , Refd. British 
Celanese, Ltd. v . Courtaulds, Ltd. (1983), 50 
R. P. C. 269. 

973. Add. Annotations : — Generally, Refd. Re Dew- 
rance Patent (1930), 49 R. P. 0. 424 ; Mar- 
coni’s Wireless Telegraph Co. v. Philips 
Lamps, Ltd. (1938), 60 R. P. C. 287. 

981a. Effect of dlsconformlty with convention 
document.] — Re Manasseh Giragos Sevag’s 
Application (1938), 55 R. P. C. 193. 

990. Add. Annotations : — Apld. Hanks v. Coombes 
(1928), 46 R. P. 0. 237. Consd. Rose Street 
Foundry & Engineering Co. v. India Rubber 
Gutta Percha & Telegraph Works Co. (1929), 
46 R. P. C. 294 ; British Hartford-Fairmont 
Syndicate, Ltd. v. Jackson Bros. (Knotting- 
ley), Ltd. (1932), 49 R. P. C. 495 ; British 


Hartford-Fairmont Syndicate, Ltd. v. Jack- 
son Bros. (Knottingley), Ltd. (1934), 61 
R. P. C. 254 ; Re Application for Com- 
pagnie Centrale des Emeris et Produits a 
Polir for Letters Patent No. 343,970 (1933), 
52 R. P. C. 167 ; Crabtree & Sons, Ltd, v. 
Hoe & Oo. (1935), 52 R. P. 0. 367 ; Mill- 
iard Radio Valve Oo. v . Philco Radio & 
Television Oorpn. of Great Britain, Ltd., 
[1936] 2 All E. R. 920. Apld. Electrical & 
Musical Industries, Ltd. & Boonton Research 
Corpn., Ltd. v. Lissen, Ltd. (1937), 54 R. P. 0. 
307. Refd. Re Farbenindustrie (I. G.) A. G.’s 
Patents (1930), 47 R. P. 0. 289; British 
Celanese, Ltd. v. Courtaulds, Ltd. (1933), 60 
R. P. C. 259 ; Marconi’s Wireless Telegraph 
Co. v. Philips Lamps, Ltd. (1933), 50 R. P. C. 
287. 

1000. Add. Annotations : — Refd. R. C. A. Photo- 
phone, Ltd. v. Gaumont-British Picture 

Corpn., Ltd. & British Acoustic Films, Ltd. 
(1936), 52 R. P. C. 206 ; Crabtree & Sons, 
Ltd. v. Hoe & Co., [1936] 2 All E. R. 1639. 

,1002. Add. Annotations : — Consd. R. C. A. Fhoto- 

g hone, Ltd. v. Gaumont-British Picture 

orpn., Ltd. & British Acoustic Films, Ltd. 
(1936), 53 R. P. C. 167. Refd. R. 0. A. Photo- 
phone,' Ltd. v. Gaumont-British Picture 

Corpn., Ltd. & British Acoustic Films, Ltd. 
(1985), 52 R. P. C. 206. 

1013a. .] — Re Gill’s Application (1935), 54 

R. P. C. 119. 

1022. Add. Annotation: — As to (1) Refd. Mullard 
Radio Valve Co., Ltd. v. Philco Radio & 
Television Corpn. of Great Britain, Ltd. 
(1935), 62 R. P. C. 261. 

1028. Add. Annotation : — Consd. No-Fume, Ltd. 
v. Frank Pitchford & Oo. (1935), 52 R. P. C. 
231. 


1032a. .] — Re T. G. Farbenindustrie Akt.’s 

Application (1939), 56 R. P. C. 249. 

1040. Add. Annotations : — Consd. Rose Street 
Foundry & Engineering Oo. v. India Rubber 
Gutta Percha & Telegraph Works Co. (1929), 
46 R. P. C. 294 ; Mullard Radio Valve Co., 
Ltd. v. Philco Radio & Television Corpn. of 
Great Britain, Ltd. (1935), 52 R. P. C. 261. 
Refd. British Hartford-Fairmont Syndicate, 
Ltd. v . Jackson Bros. (Knottingley), Ltd. 
(1932), 49 R. P. C. 495 ; MarconTs Wireless 
Telegraph Co. v. Philips Lamps, Ltd. (1933), 
50 R. P. C. 287 : Electric & Musical In- 
dustries, Ltd. v. Lissen, Ltd., [1938] 4 All 
E. R. 221. 


PART VI. SECT. 4. SUB-SECT. 4. 

. 965 1. Whether necessary to distinguish 
novelty or improvement— General rule.} 
— A patentee. In a patent for an 
Improvement on a known device, must 
not throw his net so wide as to omit 
to disclose honestly what belongs to 
the prior art as distinct from his new 
olalm. — Bergson v. Db Kermob 
Electric Heating Co., Ltd., U827j 
3D.L.R.M; [1927] Exob. C. R. 181. 
—CAN. 


PART VL SECT. 5, SUB-SECT. 1. 
989 i. Necessity for claim,}— (1) A 
patentee must define Be limit with 

{ >reoifiion what he claims to have 
nvented. Sc everything not (dearly 
claimed becomes publici juris. 

(2) A patentee must dearly set forth 
the various steps in a process claimed, 
& if designedly or unskilfully he makes 
it ambiguous, vague or indefinite, the 
patent Is bad. — -Electrolytic Zinc 
Process Go. v . French’s Complex 


Orb Reducing Co. op Canada, Ltd., 
[1927] Each. O. R. 94; affd., [1930] 
8, a R. 462 ; 4 D. L. R. 902.— CAN. 

989 ii. .] — Anything disclosed 

in the specifications of a patent. Sc for 
which no claim is made, becomes 
publici juris. — Bergeon v. Db Kebmor 
Electric Heating Oo„ Ltd., [1927] 
3 D. L. R. 99 ; [1927] Exoh. O. R. 181. 
—CAN. 

992 i. Necessity for dear statement .] — 
Electrolytic zinc Process Co. v. 
French’s Complex Ore Reducing Oo. 
op Canada, Ltd., No. 989 i, ante. — CAN. 

k I. Failure to Nairn advisable addition 
tut necessary element of indention.] — 
Where in the specification in a patent 
for an oven the patentee states that a 
certain device or addition is advisable 
or preferable, but does not claim it 
as a necessary element of the invention, 
any oven so constructed as to represent 
the invention patented, but without 
suoh additional devioe, wul be an 
infringement of the patent. — S embt- 
Solvay Oo, e. Oomr, op Patents, 


[19271 3 D. L. R. 386 ; [12271 Exoh. 
O. R. 218 ; affd., J1929] 4 D. L. R. 1081 ; 
S.O. R.172.— <$AN. 

PART VI. SECT. 5, SUB-SECT. 2. 
sp. Substance intended for food or 
medicine.] — Applt. applied«for a patent 
for medioal or therapeutic substances 
prepared by chemical processes 
described In the specification. The 
Oomr. of Patents rejected the claims 
made by appet. on the ground that it 
is necessary that the process be dis- 
closed clearly Sc completely, in the 
& that the product claims be 
restricted to the product when prepared 
or produced by such prooess '.‘—Held : 
there cannot be a reference in a cl a im 
to the specification in the case of 
inventions relating to substances pre- 
pared or produced by chemical pro- 
cesses & intended for food or medicine. 
— Winthrop Chemical Oo. Inoor* 

fcfrsws iin 

OAN. 
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1055. Add . Citation :—affd ., 24 R. P. C. 33, C. A. 

1081. Add, Annotation : — Refd. Fuel Economy 
Co. v. Murray, [1930] 2 Ch. 93. 

1098. Add. Annotation : — Consd. British Celanese, 
Ltd. v . Oourtaulds, Ltd. (1933), 50 R. P. C. 
63 * 

1110. Add. Annotation ; — Generally , Refd. Electric 
& Musical Industries, Ltd. v, Lissen, Ltd., 
[1938] 4 All E. R. 221. 

1111a. .] — Claim 1 of a patent was as follows s 

“ In an amplifier circuit including an electric 
discharge tube wherein alternating current 
energy is relayed through the control action 
of a grid electrode upon an electron current 
in the vacuous space of the tube, the method 
of adjusting the transmission through said 
amplifier which comprises the steps of con- 
trolling by different amounts the portions of 
said electron stream flowing through different 
regions of said vacuous space by a special 
design of the tube electrodes, impressing 
upon said control grid a steady polarising 
voltage & adjusting said polarising voltage 
to a value substantially different from that 
at which the total electron current falls to 
zero.” Claim 2 & succeeding claims covered 
other aspects of the invention described in 
claim 1. The question was whether this 
claim was a claim in respect of the use of the 
valve for amplification or a claim for a method 
of using the valve according to the strength 
of the signals to be received. If the former 
was the proper construction, a similar valve 
had been previously published in prior 
specifications, though it was intended to be 
used for quite a different purpose & the claim 
was therefore lacking in subject-matter. 
The original patent in the present case had 
been granted in the United States of America, 
& it was alleged that there was disconformity 
between the English & American claims : — 
Held : (Lord Atkin and Lord Porter 
dissenting) : (1) the claim, upon its true 

construction, was merely a claim for the use 
of the valve for amplification, & was invalid 
for anticipation ; (2) upon the facts, there 


was discohformity between the English & 
American claims ; (3) ( per Lord Atkin, 

Lord Russell op Killowen dissenting) the 
words in the grant of the patent “ shall be 
construed in the most beneficial sense for the 
advantage of the said patentee ” are not a 
mere conventional form of royal gracious- 
ness, but enforce a liberal construction in 
favour of the patentee ; (4) ( per Lord 

Wright) upon a question of disconformity, 
the doctrine of legitimate development can- 
not be invoked, & the grant must be confined 
to the claim for which protection was applied 
for in a foreign application ; (5) (per Lord 
Russell of Killowen & Lord Wright) 
the monopoly claimed must be stated clearly 
& precisely in the claims. It is not per- 
missible to change a claim which by its own 
language is a claim for one subject-matter 
into a claim for another subject-matter by 
means of a reference to some language used 
in the body of tho specification. — Electric 
& Musical Industries. Ltd. v. Lissen, Ltd., 
[1938] 4 All E. R. 221 ; 5fi R. P. O. 23, II. L. 

1127. Add, Annotation : — Refd. Gibson v, Oossor, 
Ltd. (1934), 51 R. P. 0. 375. 

1184. Add. Annotation : — Refd. No-Fume, Ltd. 
v. Frank Pitchford & (Jo. [1935), 62 R. P. C. 
231. 

1168a. Jurisdiction of Appeal Tribunal to 

strike out.] — In one application, where a 
■ reference previously inserted in the specifica- 
tion under sect. 8 (2) of the Acts was left in 
by the Assistant-Comptroller, his order was 
varied by the Appeal Tribunal, which 
directed such reference to be struck out. — 
Re Ruth-Aldo Co. (Incorporated) Appli- 
cations for Patents (Nos. 282,788, 303,136 
& 305,096) (1933), 60 R. P. C. 253. 

1178. Add. Annotation : — Consd. Re Farben- 
industrie (I. G.) A. G.’s Patents (1930), 47 
R. P. C. 289. Refd. Mullard Radio Valve Co. 
v. British Belmont Radio, Ltd. & Juviler 
(1938), 55 R. P. 0. 197. 

1182a. As to time & mode of hearing.] — 

Held : by the Ct. of Appeal, the appeal must 


PART VI. SECT. 0, SUB-SECT. 1.— A. 

1057 i. General rule — Question for 
judge .] — In an action for infringement 
of a patent, not only is the construction 
of the specification exclusively within 
the province of the ct., & not within 
that of the Jury or expert witnesses, 
but it Is also for the ct. a question of 
law. — Western Electric Co., incor- 
porated & Northern Electric Co. 
v. Baldwin International Radio op 
Canada^JI»34] S. O. R. 570 ; 4 D. L. R. 


10&B I. Identity of two in- 

ventions.] — Heidi the construction of 
the language of the specification of a 

r tent Is a question of law for the ot., 
pltf. oo.'s specification covered not 
merely the precise mechanism de- 
scribed, but tne attainment of a novel 
result at which, according to the 
arbitrator's findings, deft.'s machine 
was designed to arrive by means of a 
process substantially equivalent to that 
disclosed in pltf. oo. s specification, 
such flndfaga in consequence establish- 
ing what Is In law an Infringement ot 
pltf. oo. ’« patent. — Farmers 7 Milking 
Mjmmm Co., Ltd. v. Knapp, 11928] 
N. Z. L. R. 601. — N.Z. 


PART VL SECT. 0, SUB-SECT. 2,— B. 

1090 L General rule .] — The claims at 
the end ot the specification in a patent 
most be regarded m definitely deter- 
mining the scope ot the patent mono- 


poly, having regard to tho due & proper 
construction of the expressions thoy 
contain. They must bo construed in 
tho light of the rest of the specifica- 
tion ; that is to say, the specification 
must be considered in order to assist 
in comprehending & construing the 
meaning — & possibly tho special mean- 
ing — in which the words or tho expres- 
sions contained in the claims are used ; 
but, on the issue either of validity 
or of infringement, the criterion must 
be determined according to the scope 
of the monopoly as expressed in the 
claims (though it is not necessary, to 

« a holding of infringement, that 
Waging article be found identi- 
cally, or in every respect, the same as 
the patented article; it is sufficient 
if the infringer has borrowed the sub- 
stance or spirit of the invention as 
it can be ascertained from the claims, 
except in details which could be varied 
without detriment to the successful 
working of it). — S mith Incubator Oo. 
e. Selling. (1937 ] 8 . O. R. 261 ; 2 
D. L. R. 701.— CAN. 

PART VI. SECT. 0, SUB-SECT. 2.— 0. 

1105 1. General rule.] — The language 
in a patent should be liberally con- 
strued with a view to maintaining Its 
validity.— Davie Log Sc Raft Patents 
Oo. v. Gathzls (B. C .L (19271 4 
D. L. R. 95 ; (1927) IW.W.R. 753*— 
GAN. 


PART VI. SECT. 7, SUB-SECT. 2.— B. 

•a. To sanction amendment notwith- 
standing action for infringement or 
revocation .] — When an application has 
been made under sect. 71 of Patents 
Act, 1903-1921, of Australia, to amend 
a complete specification, & afterwards 
an action for infringement, or for 
revocation, is commenced, sects. 80 
& 81 of the Act do not preclude tho ct. 
which has seisin of the application 
from permitting a modification of the 
amendments proposed & from sanction- 
ing the modified amendments. After 
the High Ct. of Australia had affirmed 
an order by which a patentee’s applica- 
tion under sect. 71 had been dismissed 
upon the ground that the amendments, 
contrary to sect. 78, would make the 
invention substantially different, from 
that originally claimed, proceedings 
were commenced for revocation of the 
patent. Upon appeal to the Privy 
Council the patentee was allowed to 
modify the amendments proposed, but 
the Board, not being satisfied that the 
amendments even as modified were 
permissible under sect, 78 except as 
to certain uncontested items, affirmed 
tho Judgment of the High Ct., subject 
to allowing the uncontested amend- 
ments. — Cowper (N. L.) v. Paper 
Backs Proprietary, Ltd., [1932] A. C. 
709 ; 101 L. J. P. 6. 105 ; 148 L. T. 
27.— AU*. 
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be dismissed with costs as the matter was 
within the discretion of the judge. — British 
Celanese, Ltd. v. Courtaulds, Ltd. (1932), 
40 R. P. C. 345, 0. A. 

1199. Add. Annotation : — Retd. Re Kirk’s Specifi- 
cation (1929), 49 R. P. C. 412. 

1199a. Two applications — Practice.] — Where, in 
an action, there were two separate motions 
for leave to amend the specification, all the 
f proposed amendments were directed to be 
mcluded in the second notice of motion, & 
an order was made allowing pltfs. to proceed 
with the application for leave to amend, & 
that the application should come on with the 
trial of the action & counterclaim. But, 
semble, the hearing of such motions with the 
trial may not usually be convenient. — 
British Acoustic Films, Ltd. v . Nettle- 
fold Productions (1935), 52 R. P. O. 290. 

1205a. Order of Court of Appeal In action 

for infringement.]— Douglas Packing Co. 
(Incorporated). Douglas Pectin Oorpn. & 
Posxttm Co. (Incorporated) v. Evans & 
Co. (Hereford & Devon), Ltd. (1929), 46 
R. P. C. 493, 0. A. 

1205b. Before flat of Attorney-General 

obtained or petition presented — After notice 
, of Intended proceedings & receipt of draft 
petition & particulars of objection.] — Re 

Western Electric Co., Ltd. Letters 
Patent No. 195,589 (1932), 60 R. P. C. 69. 

1208a. .] — In 1927 a patent was granted 

in respect of “ improvements in or connected 
with galvanic batteries,” & in 1928 a patent 
wa9 granted in respect of improvements in 
or relating to boxes or containers for electrical 
accumulators.” Pltfs. brought an action 
for infringement of the patents, & defts. 
counterclaimed for the patents to be revoked. 
Pltfs. applied under sect. 22 of Patents & 
Designs Acts, 1907-1932, for leave to amend 
the specification of the second patent by 
way of disclaimer, correction or explanation. 
Leave was given to proceed, the form of the 
order being similar, with one addition, to that 
made in N. V. Hollandache Glas-en-M etaalbank 
v. Rockware Glass Syndicate , Ltd. (1931), 48 
R. P. C. 181. — Rowland Edwards & Co., 
Ltd. v . Three Star Accumulators, Ltd. 
(1933), 51 R. P. C. 23. 

1209. Add. Annotation : — Refd. Re Keystone 
Knitting Mills Trade Mk. (1928), 97 L. J. Oh. 
310. 

1212. Add. Annotation : — Refd. Sharpe & Dohme 
Inc. v. Boots Pure Drug Co. (1927), 44 R. P. C. 
367. 

1213a. .] — Letters patent 

were granted in 1910 for a “ method & 
apparatus for separating quantities of molten 
glass or like material from mass.” Claim 1 
was as follows : “ The method of delivering 
charges of viscous glass from a viscous mass 
thereof which consists in producing by pre- 
forming a charge of glass of such form & 
dimensions & so relaxed to the condition 
under which it is to be deposited that it will 
not fold, lap or coil when so deposited, & 
depositing it in such a manner that it will 
not fold, lap or coil.” After commencing an 
action for infringement, pltfs. moved for 
leave to amend the specification pursuant 
to Beet. 22 of Patents & Designs Acts, 1907- 
28, but deleting some of the claims A certain 


optional alternatives, & by incorporating 
other consequential amendments. Defts. 
contended that the amended form of one 
claim, which was appendant upon a claim 
which the amendment sought to delete, was 
inadmissible : — Held : leave be granted to 
amend the specification by deleting the 
claims desired, appendant claim to have the 
whole of the claim to which it was appendant 
incorporated in it, & by deleting the optional 
alternatives as asked for ; the costs of the 
motion & the costs of & occasioned by such 
amendments of the pleadings as were necessi- 
tated by the amendment of the specification 
to be defts. in any event. — Hollandsche 
(N. V.) Glas-en Metaalbank v. Rockware 
Glass Syndicate, Ltd. (1931 ), 48 R. P. 0. 425. 

1213b. .]— In 1931 letters 

patent were granted in respect of “ Improve- 
ments in & relating to the recording of 
sound on films.”* The first claim was as 
follows (amendments allowed in the present 
proceedings being included) : “A method of 
producing a photographic sound record of 
the varying width constant density type, in 
which a beam of light is passed through a 
triangular & rectangular slit in that order 
on to a moving film to form thereon a trans- 
versely disposed narrow strip of light & in 
which the beam of light is caused to vibrate 
in the direction of movement of the film 
relatively to the said slit in a manner depend- 
ing upon both the variations in the form of 
the sound waves & upon the intensity of the 
sound so that the mean width of the exposed 
area of the sound track is reduced as the 
intensity of the sound decreases.” In 1933 
pltfs. commenced an action for infringement. 
Subsequently as a result of amendments of 
the defence, pltfs. twice gave notice of motion 
to amend the patent & it was ordered that 
the amendments proposed in the first motion 
should be incorporated in the second motion, 
<fc that that motion should be heard at the 
trial of the action. Defts. in their pleadings 
denied infringement, but at the trial ad- 
mitted it, if the patent was valid, but alleged 
that the patent was invalid by reason of 
want of novelty, want of subject matter & of 
ambiguity: — Held: (1) the amendments 
proposed (with certain consequential amend- 
ments not advertised) should be allowed, so 
as to exclude certain alternatives that were 
not useful. The amendments included cer- 
tain alterations to the claims which were held 
to be by way of explanation, & not to alter 
the scope of the invention on the true con- 
struction of the original specification. An 
objection of want of skill & knowledge not 
sustained. But observed that, in the 
majority of cases, it is more convenient to 
deal with an application to amend pltf.’s 
specification before the trial of an action for 
infringement ; (2) the amended patent was 
valid as a combination of items of public 
knowledge, & (infringement being admitted) 
an injunction & order for delivery up were 
granted, but no damages prior to the date of 
judgment (without prejudice however to the 
date from which damages might accrue in 
another pending action) ; (3) publication in 
a Journal, even of wide circulation in the 
art, did not constitute common general 
knowledge, in the absence of evidence, not 
merely of reading, but of acceptance generally 
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by those engaged in the art, Sc such knowledge 
is difficult to attribute when there has been 
no user. Defts. were ordered to pay the 
costs of the action Sc the counterclaim, pltfs. 
to pay the costs of the motion to amend with 
a set off. A certificate of validity of the 
patent was granted. 

A stay of the order for the injunction & 
delivery up was allowed, pending appeal, 
in the special commercial circumstances 
of the case Sc pltfs. not objecting Sc defts. 
undertaking to keep on account. — British 
Acoustic Films, Ltd., Poulsen & Peter- 
sen v. Nettlefold Productions (1935), 63 
R. P. C. 221 ; on appeal (1937), 54 R. P. C. 
267, C. A. 

1213c. Effect of delay.] — Letters 

patent No. 303,690 were granted in 1928 in 
respect of “ improvements in or relating to 
boxes or containers for electrical accumu- 
lators/ J Claim 1 was as follows : “ An electric 
cell having a liquid electrolyte Sc a gas- 
venting device adapted to prevent the escape 
of electrolyte, wherein a space sufficient to 
receive all the electrolyte is provided between 
the plates & one of the outer walls of the cell, 
the arrangement being such that the internal 
opening to the venting device is above the 
level of the electrolyte when in the space 
when said outer wall is lowermost, & wherein 
the plates can be entirely covered with elec- 
trolyte when said outer wall is either upper- 
most or on one side of the cell.” Pltfs. were 
the proprietors of the patent, Sc also of patent 
No. 295,516, of earlier date & being a con- 
current grant, in respect of “ improvements in 
or connected with galvanic “ batteries.” 
After commencing an action for infringement 
of the patents, pltfs., moved for leave to 
amend the specification of patent No. 303,690 
under sect. 22 of Patents & Designs Acts, 
1907-1932, by deleting Claim 1 & inserting a 
disclaimer of the construction the subject of 
the earlier patent, Sc making other conse- 
quential amendments. Defts. contended 
that Claim 2 was substantially the same as 
Claim 1 Sc ought, therefore, to be deleted if 
Claim 1 were dropped, Sc that the proposed 
amendments would result in ambiguity : — 
Held : leave be granted to amend the specifi- 
cation in the manner proposed, with some 
modification of the form of the disclaimer, 
but that having regard to the delay of pltfs. 
in making the application they should be 
procluded from claiming damages from defts. 
in respect of infringements committed prior 
to the date of the order ; the costs of the 
motion & the costs of all necessary amend- 
ments of the pleadings & the costs thrown 
away to be paid by pltfs. in any event. — 
Rowland Edwards & Co., Ltd. v. Three 
Star Accumulators, Ltd. (1934), 51 R. P. C. 
370. 

1219a. Extension of time — Appeal to wrong court]. 

— An application was made to the Comp- 
troller-General of Patents under sect. 21 to 
amend a patent specification. That applica- 
tion was opposed Sc the opponents applied 
to the Comptroller- General for an order for 
discovery of certain documents. The Comp- 
troller-General by his decision dismissed that 
application Sc made no order. Thereupon 
the opponents gave notice of appeal from that 
decision to the Patents Appeal Tribunal. It 
was held that the Patents Appeal Tribunal 
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had no jurisdiction to hear the appeal. The 
opponents then filed a petition to the High 
Ct. under R. S. 0., Ord. 53a, r. 5 (a), Sc they 
sought leave to present the petition out of 
time : — Held : time for presenting such a 
petition could only be extended in “ special 
circumstances,” that the circumstances were 
not “ special ” Sc the leave sought was 
refused. — Re Western Electric Co., Ltd. 
Patent No. 269,664 (1935), 62 R. P. C. 
304. 

1219b. Whether tried as preliminary Issue — Pro- 
ceedings for revooatlon pending.] — Letters 
Patent dated May 7, 1932, were granted to 
N. & others in respect of “ Improvements in 
or relating to Hurricane Lanterns.” 

On Feb. 20, 1936, a petition for revocation 
of the patent was presented. The patentees 
applied by notice of motion to amend the 
specification of the patent. Eve, J., directed 
the motion to be tried as a preliminary issue 
upon affidavit evidence ; Sc on Mar. 4, 1937, 
it was heard by Clauson, J., who refused the 
application except that certain mistakes Sc 
clerical errors in the specification were 
allowed to be corrected. Appcts. appealed : 
— Held : as a general rule it was not con- 
venient to have amendment proceedings 
tried as a preliminary issue where a petition 
for revocation is pending, Sc in the circum- 
stances of a dispute having arisen as to the 
facts of the prior art, the order of Eve, J., 
directing the motion for amendment to be 
tried as a preliminary issue would be reversed 
& the order of Clauson, J., should be dis- 
charged, save in so far as the latter allowed 
amendment of certain clerical errors, & the 
costs would be costs in the motion. — He 
Nier’s Patent (1937), 55 R. P. C. 1, C. A. 

1233. Add. Annotation: — Refd. He Kirk’s Specifi- 
cation (1929), 49 R. P. 0. 412. 

1236. Add. Annotation : — Refd. Re Kirk’s Specifi- 
cation (1929), 49 R. P. O. 412. 

1242. Add. Annotation : — Refd. Re Eveno’s Patent, 
[1932] 2 Ch. 167. 

1242a. .] — In 1927, letters patent were 

granted in respect of “ Improvements in radio 
receiving systems.” Claim 1 was as follows : 
“ A high frequency signal receiving system, 
including an amplifying valve Sc a detector, 
in which the direct current passing through 
the detector controls the mean potential 
between two of the electrodes of the amplify- 
ing valve, so as to regulate the sensitivity 
of the amplifier in accordance with the 
strength of the high frequenev input oscilla- 
tions.” In 1934, M. W. T. Co., Ltd. Sc 
E. M. I., Ltd. applied for leave to amend the 
specifications by ( inter alia) correcting a 
misdirection concerning the substitution of 
an electrical circuit shown in Figure 3 for a 
part of the electrical circuit shown in Figure 1 . 
The application Was opposed by M. R. V. Co., 
Ltd. The Superintending Examiner, acting 
for the Comptroller, disallowed the principal 
amendments sought Sc M. W. T. Co., Ltd. Sc 
E. M. I., Ltd. petitioned the ct. by way of 
appeal : — Held : the mistake sought to be 
corrected by amendment was a clear mis- 
description ; the correction of a misdescrip- 
tion was not necessarily unallowable, but 
each case must depend upon its own facts ; 
the specification must be read as addressed 
to persons reasonably skilled in the art ; 
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here the proposed amendments would not 
make the invention substantially different 
from that originally claimed & described Sc 
they were not objectionable. Further evi- 
dence having been admitted it was held, 
that the origin of the mistake had been 
properly explained Sc that the delay in dis- 
covering it had been properly accounted for. 
The amendments sought were allowed, but 
in the circumstances petitioners were ordered 
to pay the costs. — lie British Thomson- 
Houston Co., Ltd.’s Patent (No. 283,120) 
(1935), 53 R. P. C. 255. 

Awnotalions : — Reid. Milliard Badio Valve Oo. v. British 
Belmont Radio, Ltd. & Juviler, Re Milliard Radio Valve 
Co. Ltd.’s Patent No. 287,958 (1938), 55 B. P. C. 197; 
Re Butherus Sc British Sangamo Co., Ltd.’s Patent (1938), 
56 B. P. C. 139. 

1242b. .] — Westinghouse Electric & Manu- 

facturing Co., Ltd., applied to amend the 
specification of Patent No. 368,805 bearing 
date Dec. 3, 1929, Sc entitled “ Improvements 
in or relating to Electric Circuit Interrupters.” 
The General Electric Co., Ltd., gave notice of 
opposition. The Assistant-Comptroller act- 
ing for the Comptroller-General allowed 
certain amendments & refused certain others. 
‘ The patentees appealed to the ct. in respect 
of those amendments which had been 
, refused : — Held : the amendments in issue 
should be refused. The appeal was dis- 
missed with costs ; where a claim was con- 
fined to an operation defined by one result, 
no amendment could be allowed which 
defined the operation by reference to another 
, result, even though both results necessarily 
followed from the operation. 

Semble : an ambiguity cannot be resolved 
by amendment under sect. 21 in the patentee’s 
favour, i.e., so aB to adopt a larger mono- 
poly. — Re Westinghouse Electric & Manu- 
facturing Co., Ltd. (Patent No. 368,805) 
(1938), 66 R. P. C. 76. 

1248. Add. Annotation : — Refd. Boyce v. Morris 
Motors (1927), 44 R. P. C. 105. 

1248a. -Letters Patent No. 346,282 dated 

Jan. 4, 1 930, were granted to F. R. Butherus 
Sc the British Sangamo Co., Ltd. for “ Im- 
provements in & relating to coin freed 
mechanism.” The British Sangamo Co., 
Ltd. applied to amend the specification under 
sect. 21. The application was opposed. 
The Assistant-Comptroller acting for the 
Comptroller allowed some amendments & 
disallowed others. Apct. co., appealed by 
petition. Claim 1 with the amendments in 
issue shown underlined was as follows : 
“ In or for coin freed mechanism of the kind 
described prepayment mechanism comprising 
the combination with a single coin receiving 
chamber of a rotatable rod which is moved 
axially thereinto to engage the edge of the 
coin inserted therein Sc gearing to connect 
the rod to the setting mechanism such that 
operation of the setting mechanism by rota- 
tion of the rod is permitted ,to an extent 
dependent on the axial position of the rod 
only if the rod is in axial position correspond- 
ing to the diameter of one of a number of 
prepayment coins ” * — Held : the amend- 
ments should be allowed as being by way of 
explanation & the Assistant-Comptroller’s 
decision was reversed save in so far as he 
dealt with costs. The opponents were given 
the costs of the appeal. — Re Butherus Sc 


British Sangamo Qo., I/td.’s Patent (1938), 
56 R. P. C. 139. - 

1257a. .] — Letters patent were granted in 

1927 for “ an improved reflector Sc adver- 
tising sign for window, shop, Sc general 
display purposes.” Claim 1 was as follows : 
“ A combined lighting unit Sc advertising 
sign of the kina hereinbefore referred to 
wherein the means for carrying the lamp or 
lamps is formed integral with the portion of 
the body of the sign which acts wholly as a 
reflector.” After commencing an action for 
infringement, pltf . moved for leave to amend 
the specification pursuant to sect. 22 of the 
Patents Sc Designs Acts, 1907-1928, by 
limiting the construction covered by the 
claims to one embodying a particular means 
of suspension : — Held : the desired amend- 
ment limited the claim, but would result in a 
claim for protection for an invention which 
had not been foreshadowed in the original 
specification Sc was a different invention from 
that claimed by the original specification. 

« The motion was dismissed with costs. — 
Walsh v. Albert Baker Sc Co. (1898), Ltd. 
(1930), 47 R. P. O. 283 ; 47 R. P. C. 458, 
C. A. 

1261a. Amendments altering basis of selection 
patent.] — Re I. G. Farbenindustrib 
Patents, No. 351a, ante. 

1261b. Addition of feature of later claim.] — In 

1927, letters patent were granted in respect 
of “ improvements in Sc relating to frictional 
gearing Sc the like mechanism.” Claim I 
was as follows : “A friction gear of the type 
indicated , in which the transmission of power 
through the gear is divided between friction 
members interconnected as regards power 
transmission & arranged co-axial with, Sc on 
opposite sides of, another friction member 
having friction surfaces on its opposite sides, 
while intermediate members are inter- 
posed between each of such interconnected 
friction members & said other friction member 
for transmitting the power there between, said 
interconnected friction members acting as 
driving members Sc said other friction member 
as a driven member, or vice versd, substantially 
as described.” In 1932, G. M. C. applied 
for leave to amend the specification by {inter 
alia), limiting Claim 1 by introducing one 
feature the subject of a later claim Sc another 
feature, that of connecting by a casing or 
its equivalent the central friction member 
of the gear to a shaft aligned with the shaft 
carrying the outer friction members. This 
feature of coaxiality of the driving Sc driven 
members was not described in the specifica- 
tion but was illustrated in the drawings of the 
preferred embodiment. The Supeijntending 
Examiner, acting for the Comptoiler-General, 
disallowed these amendments, Sc G. M. C. 
etitioned the ct. by way of appeal : — Held : 
it can be shown that in the invention as 
disclosed in the specification there is a proper 
ground for differentiating it from the prior 
art, then although that ground has not been 
emphasised in the original specification, an 
amendment directed to the insertion in the 
description of that ground ought to be 
allowed ; in this case the feature sought to 
be emphasised by the amendments was in 
fact to be found in the drawings, Sc the 
amendments were directed, not to claiming 
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a different invention, but to embodying a 
proper description of the difference dis- 
tinguishing the invention from the prior 
art, & should be allowed. Liberty was given 
to petitioners to amend the specification. — 
Re Thomson's Patent (1934), 51 R. P. C. 
241. 

1261e. Disclaimer & explanation.] — In 1924, 
Letters Patent were granted in respect of 
“ Improvements in or relating to dust col- 
lectors or separators Sc the like.” Claim 1 
was as follows : “ Improved apparatus for 
the separation & removal of dust Sc grit from 
dust laden air or from the gaseous products 
of combustion of furnaces of the kind referred 
to comprising in combination a vortex or 
separating chamber, an admission opening 
therein for the current of dust laden air or 
gases, means for setting up the necessary 
whirling motion of the said current in the 
vortex chamber, an exhaust passage for the 
purified air or gas connected to the side of the 
vortex chamber, a draught inducing device 
connected so as to draw or force the said 
current into the vortex chamber & the puri- 
fied air or gas from thence through the said 
exhaust passage, a tangential dust outlet 
arranged at any desired point of the peri- 
phery of the vortex chamber, & a connection 
from the said outlet to a suitable dust 
receptacle, or to a settling chamber.” In 
1935, D. Sc Co., Ltd., applied for leave to 
amend the specification by ( inter alia ) 
limiting the invention to separators in which 
the air stream was induced by a suction fan as 
opposed to those in which such stream was 
induced by a pusher fan. D. & Co., Ltd., 
also sought to limit the invention to apparatus 
in which there were two separators. The 
amendments sought were opposed by the 
G. 1$., Co., Ltd., & by J. H. & Co. (L.), Ltd. 
The Comptroller-General allowed the first 
set of amendments sought, namely, those 
limiting the invention to separators in which 
the air stream was induced by a suction fan, 
but he disallowed the second set of amend- 
ments sought Sc so far as that part of his 
decision was concerned D. Sc Co., Ltd., 
petitioned the ct. by way of appeal : — Held : 
the amendments sought were by way of 
disclaimer Sc of explanation that they came 


within the provisions of sect. 21 of Patents Sc 
Designs Acts, 1907-1932, Sc they ought to be 
allowed with certain variations. Liberty 
was given to petitioners to amend the speci- 
fication & reaps, were directed to pay one- 
half of the costs of the petitioners. — Re 
Davidson’s Patent (1936), 63 R. P. C. 453. 

1261d. Amendment failing to convert patent Into 
selection patent.] — Letters Patent No, *' 

430.660, dated Dec. 20, 1933, were granted 
to M. in respect of “ improvements relating 
to moulds or matrices for use in electro typing 
& for similar purposes.” The invention con- 
sisted of making a mould for electrotyping 
by applying a film of wax to a foundation 
sheet of pure aluminium or of metal or alloy 
having physical characteristics similar to or 
comparable with those of pure aluminium.” 

An application under Sect. 26 of Patents & 
Designs Acts, 1907, 1938, to revoke the said 
Letters Patent was made to the Comptroller- 
General by P. The Superintending Examine]* 
ordered the patent to be revoked on the 
ground of prior publication. The patentee 
appealed to the ct. United States Patent 
Specification No. 724.616, by Ebevhard, 
disclosed a similar process but using a “ thin 
sheet of “metal foil.” The patentee sought 
leave to amend liis specification by specify- 
ing the advantages of using aluminium: 

— Held : the proposed amendments did not 
convert the patent into a selection patent, 

& it was very doubtful whether such an 
amendment would be allowable under sect. 2 1 . 
The appeal was dismissed . — lie Miller’s 
Patent (1939), 56 R. P. C. 115. 

1281. Add. Annotations : — Consd. Drysdale, Sid- 
ney Smith Sc Blyth, Ltd. v. Davey Paxman 
& Co. (Colchester), Ltd., lie Letters Patent 
(No. 274,102) (1937), 55 R. P. C. 95. Reid. 
Mullard Radio Valve Co. v. British Belmont 
Radio, Ltd. Sc Juviler (1938), 55 It. P. C. 
197. 

1290. Add. Annotation : — Reid. Drysdale, Sidney 
Smith & Blyth, Ltd. v. Davey Paxman Sc Co. 
(Colchester), Ltd., Re Letters Patent No. 
274,162 (1937), 55 R. P. O. 95. 

1337a. Costs occasioned by amendment during 
action for Infringement.] — Hollandsche 
(N. V.) Glas-en Metaalbank v. Rookware 
GLASS Syndicate, Ltd., No. 1213a, ante. 


Part VII.— Grant of Patent. 


1842a. When granted.] — Two applications by 

L. for inventions having been made, & a 
complete specification in respect of them 
having been filed, an application was made 
by W, requesting that in the case of the 
earlier application a patent should be granted 
to h^ Sc L. jointly, W. claiming under an 
agreement with L. that L. would on certain 
conditions assign to him one-half share of the 
patent when granted. L. did not consent. 
Sc he applied to the Comptroller to settle 
a dispute between him & W. It was held by 
the Comptroller that sect. 12 (1) (6) Sc 
sect. 12 (2) were not applicable & that he 
had no jurisdiction to deal with the matters 
in issue. W. appealed to the Patents Appeal 
Tribunal. The appeal was dismissed with 
costs. 


Proviso ( b ) to sect. 12 (1 ) of the Acts does 
not cover the case of an agreement in writing 
by a sole appet. to assign merely a part 
interest in the patent when granted. 
Sect. 12 (2), which relates to disputes arising 
between joint appets. or their assigns as to 
proceeding with an application, cannot be 
invoked in connection with an application for 
a patent made by one person alone. — Re 
Lanfran coni’ s (Fr£d6eio Alexandre) Ap- 
plications for Letters Patent (1930), 63 
RPC. 317. 

1352 a. — .]— Re A. B.’s Application 

(1902), 19 R. P. C. 403. 

1352b. Jurisdiction to refuse grant— Prerogative 
right — Patent for contraceptive.] — Re Rufus 
Riddlesbarger’s Patent (1935), 53 R. P. C. 
57. 
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1358. Add. Annotation : — As to (2) Refd. Be 
Wingate’s Patent (1931), 47 T. L. R. 541. 

1303a. .] — The manufacturer of a 

particular article may be regarded as 
interested in commercial processes for making 
such article marketable ; but an opposition is 
not necessarily admissible, merely because 
it is not frivolous, vexatious or blackmailing. 
— Be Olavel’s Application (1928), 45 R.P.O. 
222 . 

1384 -. Add. Annotation : — Refd. Re Clavel’s Appln. 
(1928), 45 R. P. O. 222. 

1369. Add. Annotation: — Consd. Be Olavel’s Appln. 
(1928), 46 R. P. C. 222. 

1375a. .] — Re Siemens-Schuckertwerke 

Art’s Application (1937), 55 R. P. C. 153. 

1408. Add. Annotation : — As to (2) Dbtd. Re Hull’s 
Patent (1930), 49 R. P. C. 433. 

1413. Add. Annotation Apld. Re Carpmael’s 
Application (1928), 46 R. P. 0. 321. 

1419. Add. Annotation: — Folld. Re Oarpmael’s 
Application (1928), 46 R. P. C. 321. 

1424a. .] — Letters patent were granted for 

“ Improvements in apparatus for breaking 
up, untwisting, & teasing the fibres in the 
‘form of ropes & the like.” Claim 1 of the 
specification was as follows: “In a rope 
untwisting, breaking up, & teasing machine, 
the combination with a rotary right-angled 
nozzle having a guide passage adapted to 
receive a rope through its axial arm & 
discharge it through the radial one, of 
stationary teasing spikes fixed in the plane 
of rotation of the rope end, & a hood or 
casing so shaped as to form a guide for the 
end of the rope whirled round by the said 
radial arm so as to direct it against the 
spikes.” In an action for infringement of 
the patent pltfs. alleged infringement of 
Claims 1 & 2. Defts. denied infringement 
& alleged that the patent was invalid by 
reason of want of novelty & subject-matter, 
inutility, insufficiency & ambiguity : — Held : 
the patent was confined to, or at any rate 
included, lateral guidance by the casing ; 
on a proper construction of the specification 
the passages in the rotating fan in defts.’ 
machine could not be described as a rotating 
right-angled nozzle & there was no infringe- 
ment of Claims 1 or 2 ; the patent was, on 
this construction, admittedly not anticipated 
by any of the prior specifications, but there 
was no inventive step between certain of the 
latter & pltfs.* patent, & the patent was also 
invalid on the grounds of insufficiency & 
ambiguity. The action was dismissed with 
costs. — Bore & Bore v. Greaves & Thomas 
(1932), 49 R. P. C. 671. 

1430* Add. Annotations : — Consd. Re Dreyfus’ 
Application for a Patent (No. 285,968) (1935), 
52 K. P. C. 299. Refd. Re Ehrenreich’s Patent 
(1931), 49 R. P. C. 437. 

1437. Add. Annotations: — Refd. Re Mooney’s 
Application (1927), 44 R. P. C. 294 ; Re 
Clifford Haigh Crowther, Application for a 
Patent No. 373,942 (1933), 51 R. P. C. 72. 

1440. Add. Annotation : — Refd. Re Clifford Haigh 
Crowther, Application for a Patent No. 
373,942 (1933), 51 R. P. C. 72. 

1457. Add. Annotations : — Refd. Re Adamson 
(Daniel) do Co. & Kerfoot Patent 353,087 


(1932), 50 R. P. C. 171 ; Re British Celanese, 
Ltd., Henry Dreyfus & Clifford Ivan Haney, 
Application for a Patent (No. 298,667) (1933), 
50 R. P. 0. 247 ; Re Soci6td Des Usines 
Chimiques Rhone-Poulenc Patent (No. 
340,445) (1933), 50 R. P. C. 230. 

1468. Add. Annotation : — Consd. Re Adamson 
(Daniel) & Co. & Kerfoot Patent 353,087 
(1932), 50 R. P. C. 171. 

1468a. .] — Re Adamson (Daniel) & Co., 

Ltd. & Kerfoot, Application for a 
Patent No. 353,087 (1932), 50 R. P. 0. 171. 

1468b. Invention constituting new departure 

In art.]— -Where a particular prior invention 
not available to the public is described in 
the public interest, this description should 
contain a reference by number to the prior 
specification, but such description is only 
necessarv when it refers to an invention which 
constitutes a new departure in the art. — Re 
Baker, Application for Letters Patent, 
No. 373,702 (1933), 61 R. P. C. 145. 

1474. Add. Annotation: — Refd. Re Bramwell’s 
Patent (1930), 49 R. P. C. 431. 

1474a. Statement derogatory to prior patent of 
opponent.] — Re Hans Ehrig &> Ulrich 
Keilhatjer, Application for a Patent 
(No. 361,787) (1933), 50 R. P. C. 176. 

1474b. No new method disclosed.] — Held .* that it 
is open to an opponent under sect. 11 (1) (c) 
to oppose the grant of a patent on the ground 
that the specification discloses no new method 
of manufacture ; where there were but three 
methods by which liquid could be circulated 
in an industrial process, the selection of two 
of these methods, either singly or together, 
did not constitute any new method of manu- 
facture. — Re I. G. Farbenindustrie Ak- 

TIENGESELL8CHAFT APPLICATION FOR A PA- 
TENT (No. 307,758) (1933), 50 R. P. C. 240. 

Annotation Reid. Re Kodak Ltd.’s Application for a Patent 
(1936], 53 R. P. C. 276. 

1474c. Opposition amounting to objection under 
sect. 38a (1).] — Held: an objection based 
upon sect. 38a (1) cannot be brought under 
sect. 11, & an opponent cannot be heard 
in this connection ; but the Comptroller 
has full power at any time before the grant 
of a patent is made to take any objection to 
the grant which is open, no matter when the 
objection is brought to his notice. Applica- 
tion remitted to Patent Office for reconsidera- 
tion under sect. 38a (1) as amended by the 
Act of 1932. Application held to be free 
from objection under that sub-sect. & patent 
sealed with amendments of the specification 
to meet ground ( b ) of the opposition. — Re 
H. A. Metz Laboratories Inc. Application 
for a Patent (No. 311,382) (1933), 50 
R. P. C. 355. 

1485a. .] — Re Linotype & Machinery, 

Ltd.’s Application (1937), 54 R. P. C. 228. 

1495a. .] — Re Oarpmael’s Application 

(1928), 46 R. P. O. 411 

1496a. Interlocutory orders — Order for dis- 

covery.] — A, having applied for the grant to 
him of letters patent, the application was 
opposed by B., who claimed that he was the 
first & true inventor. In the course of the 
proceedings before the Comptroller an order 
for the discovery & production of documents 
was made against A. A. thereupon applied 


96 



Vol. XXXVI.— Patent*. Cases 1496a— 1684b 


by originating summons by way of appeal 
asking that the order be set aside. At the 
hearing B. took a preliminary objection to 
the ct.’s jurisdiction: — Held: the juris- 
diction of the ct. to entertain the appeal was 
excluded bv sect. 11 (3) of the Patents & 
Designs Acts, 1907 to 1928. The provision 
for appeal to the law officer thereby made 
includes not only final decisions but inter- 
locutory matters ; &> this is not affected by 
sect. 77 (2) of the Consolidated Patent Acts. 
The words which put the Comptroller in the 
same position in all respects as an official 
referee do not imply any other right of 
appeal. — Re Robertson’s Application for 
Letters Patent, [1930] 1 Ch. 186 ; 99 

L. J. Ch. 146 ; 142 L. T. 307 ; 46 T. L. R. 
17 ; 47 R. P. C. 216. 

Annotation : — Retd. Dennis v. Malcolm, [1934] Ch. 244. 

1503a. Essentials.] — Practice of the Comp- 

troller-General under, rr. 42 & 43 of the 
Patents Rules, 1920, in relation to the filing 
of statements & counter-statements in pro- 


ceedings by way of opposition to the grant 
of a patent or of application for the revoca- 
tion of a patent. The statement filed under 
r. 42 must fully set out the facts upon the 
opponent bases his case, & the counter- 
statement filed under r. 43 must fully set 
out the grounds upon which the opposition 
is contested. The issue between the parties 
should be clearly defined in the statement & 
counter-statement, & should not be left to 
be defined later in declarations filed under 
rr. 44 & 45. — Notes of Official Rulings, 
1932 (A) (1932), 49 R. P. C., App. i. 

1505a. Essentials.] — Notes of Official 

Rulings, No. 1503a, ante . 

1605b. Disclosure of vital documents — Time for — 
Not limited to five days provided by rule 48.1 — 
Notes of Official Rulings (1929) B. (1929), 
46 R. P. C. App. iii. 

1508a. Opposition overloaded with docu- 

ments.] — Re Metallgesellschaft Aktien- 
gesellschaft Application for a Patent 
(No. 359,868) (1934), 51 R. P. C. 368. 


Part VIII. — Register of Patents. 

1522a. Agreement as to ownership.] — Re Smith’s (H. E.) Patent (1929), 46 R. P. C. 400. 


Part IX —Maintenance of Patent. 


1526. Add. Annotation : — Folld. Re Ruth-Aldo Co. 
(Inc.), Application for Patent (Nos. 282,791 & 
303,099) (1933), 50 R. P. C. 409. 

1526a. .] — Patent No. 303,099 was 

a patent of addition to Patent 282,791. 
When renewal fees became due upon the 
original patent, the patentees decided to 
allow that patent to lapse, not appreciating 


that this would also make the patent of 
addition void. The patentees applied to 
restore both patents, so that the original 
could then be surrendered & the patent of 
addition be made an independent patent : — 
Held : restoration could not be granted. — 
Re Ruth-Aldo Co. (Inc.), Application for 
Patent (Nos. 282,791 & 303,099) (1933), 50 
R. P. C. 409. 


Part X. — Assignment and 

1534a. Assignment dependent on happening of 
future event.] — A. by indenture (reciting that 
a suit was depending between him & B. 
respecting certain patents & that the same 
could not be assigned without hazard of 
defeating the suit) granted absolutely the 
said patents together with some others to C., 
excepting however until the determination 
of the above-mentioned suit, such patents as 
should be necessary to support A.’s legal 
title. Then followed a covenant that A. 
upon the determination of the suit, should 


Devolution of Patents. 

assign the excepted patents to C. & that until 
such assignment, A. should stand legally 
possessed of the same : — Held : the legal 
interest in the excepted patents vested in C. 
upon the determination of the suit, without 
assignment. — Cartwright v. A matt (1799), 
2 Bos. & P. 43. 

1534b. Agreement for assignment — Whether repre- 
sentation that grantee was 44 original 
Inventor 99 material misrepresentation.] — 
Held : it had not been proved that a material 


PART VIII. 

i|. Abandonment.} — Held: (1) the 
abandonment of hie invention by an 
inventor can only be inferred from mob 
conduct as clearly denotes the voluntary 
surrender to the public of his rights in 
some form or other ; (2) non-user of a 
patented invention is not fatal to a 
patent; (S) the Oomr. of Patents in 
the exercise of his discretion, having 
granted a patent under Patent Act of 
1923, the ct. will not now hold that the 


filing date given to appct. should be 
changed to another date & thus render 
the application subject to certain 
provisions of the Patent Act of 1908 ; 
(4) the Patent Act of 1923 does not 
affect the operation of the Act of 
1906 in respect of applications for 
patents made under that Act or to 
affect any right or privilege acquired 
by an appct. for a patent under that 
Act ; (5) sect. 60 of the Patent Act 
means, that if a person has acquired in 
some way or other, something which 
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was the subject of an application for a 
patent by another who is presumably 
the first inventor, but for which a 
patent had not yet issued, he. the 
former, should have & continuing right 
to use & vend the same notwithstanding 
the issue of the patent to the other 
person. — Schwkyer Electric & Manu- 
facturing Go. v. New York Central 
Railroad Oo., J1934) Ex. 0. R. 31 ; 
affd., [1935] S. C. R. 606 ; 4 D. L. R. 
273.— CAN. 



Omm 1534b— 1008a* English and Empire Digest Supplement. 


misrepresentation had been made. — Thomp- 
son v. Jefferson (1928), 45 R. P. 0. 809, 
P. 0. 

Construction.]— See Nos. 1655-1557a, 

post. 

1546. Add. Annotations : — Reid. Palmolive Oo. (of 
England) v. Freedman (1927), 44 T. L. R. 86; 
Gilford Motor Oo. v . Home, [1933] Oh. 935 ; 
Empire Meat Oo. v. Patrick, [1939] 2 All E. R. 
85. 

1658. Add. Annotation : — Refd. Suhr v. Crofts 
(Engineers), Ltd. (1932), 49 R. P. 0. 359. 

1557a. Of all patents in relation to preparation 

application of gutta peroha — What patents 
within agreement.] — Bewley v. Hancock 
(1866), 0 De G. M. & G. 391 ; 26 L. T. O. 8. 
264 ; 2 Jut. N. S. 289 ; 4 W. R. 334 $ 43 
E. R. 1285, L. O. 


By Joint owners of patents — Assignments 

to “ contain covenants by vendors ” that 
patents valid — “ & such other covenants as 
may be reasonably required. 91 ] — See Con- 
tract, Vol. XII., pp. 29, 30, No. 73. 

1557b. Assignment of all Assignor’s interest in 
patent — Passes right to apply for extension 

of term.]— Be Beard & Scott’s Patent, Re 
Scott & Beard’s Patent (1927), 45 R. P. 0. 
81. 

1582. Add. Annotation : — As to (3) Apld. The 
W. H. Randall, [1928] P. 41. 

1577. Add. Annotations : — Overd. English Scottish 
& Australian Bank, Ltd. v. T. R. Comrs. 
(1931), 48 T. L. R. 170. Refd. Curtis Brown, 
Ltd. I;. JarviB, Jarvis v. Ourtis Brown, Ltd. 
(1929), 14 Tax Oas. 744. 


Part XI. --licences. 


1584. Add. Annotation : — As to (2) Consd. Trico 
Products Corpn. A Trico-Folberth, Ltd. v. 
'Romac Motor Accessories, Ltd. (1933), 51 
R. P. C. 90. 

1585a. Assignment of benefits from licence.] — 

A patentee granted a licence, one term of 
which was that the licensee should com- 
municate further improvements. A further 
improvement was made & patented. The 
patentee assigned his patents to pltfs. who 
commenced an action against defts., 
assignees of the licensee, & churned a 
declaration that defts. should communicate 
the improvements to them. The judge found 
in favour of defts. Pltfs. appealed to the Ct. 
of Appeal : — - Held : the patentee was en- 
titled to assign the benefits due to him under 
the licence agreement. — National Carbonis- 
ing Co., Ltd. v. British Coal Distillation, 
Ltd., [1936] 2 All E. R. 1012 ; 80 Sol. Jo. 
652; 54R.P. C. 41, C. A. 

1587a. Agreement by parties to use each other’s 
invention — Whether royalties payable on use 
of own invention.] — Pltf. & defts., who were 
the respective owners of patents for convey- 
ing apparatus, entered into an agreement 
whereby each was granted a licence to use 
the invention of the other. The agreement 
contained a clause whereby defts. undertook 
to pay a royalty upon conveyors made by 
them which were made in accordance with 
pltf.’ a letters patent. Pltf. alleged that 
defts. had made such conveyors 4b had 
refused to pay the royalties due thereon. 
Defts. denied that such conveyors were an 
infringement of pith’s letters patent A stated 
alternatively that, even if they were, no 
royalties were due since the conveyors were 
in fact made in aocord&noe with defts.’ own 
letters patent A it was an implied term of 
the agreement that neither party was to 


pay royalties upon conveyors made in accord- 
ance with his own letters patent : — Held : 
(1) the agreement covered all conveyors 
made wholly or in part in accordance with 
either of the patents ; if it was intended to 
qualify the obligation to pay royalty by 
excluding conveyors made in accordance 
with the particular invention of the manu- 
facturer notwithstanding that they were 
made wholly or in part in accordance with 
the invention of the other patentee, the 
intention ought to have been expressed in 
clear & unambiguous language ; also defts.* 
conveyors complained of were made in part 
in accordance with pltf.'s invention. Defts. 
appealed : — Held : the agreement must be 
looked at as a whole, & bearing in mind that 
it had been entered into with a view to ter- 
minating the dispute between the parties, 
it should not be read as imposing a liability 
on applts. to pay a royalty on conveyors 
manufactured in accordance with their own 
patent. The appeal was allowed with costs 
m the Ct. of Appeal & below. 

(2) During the cross-examination of a 
witness for pltf. a prior specification was 
sought to be put to him to show the state 
of the art at the date of the patent in suit : 
— Held : the only object of such evidence 
was really to impugn validity &, since this 
could not be disputed, the evidence was dis- 
allowed. — Campbell v. Hopkins (G.) & 
Sons (Clerkbnwell), Ltd. (1933), 50 

R. P. C. 213. 

1589. Add. Annotation : — Refd. Hazeltine Corpn. 
r. Lissen, Ltd. (1938), 56 R. P. C. 62. 

1590. Add. Citation /— 28 R. P. 0. 229. 

k Add. Annotations : — Retd. Lacteosote v. Alber- 
man, [1927] 2 Ch. 117 ; Hazeltine Corpn. v. 
Lissen, Ltd. (1938), 56 R. P. C. 62. 

1602a. Condition limiting price — Notice — Explra- 


PART X. SECT. S. 

1546 I. Covenant far payment of 
royalties by assignee* — Covenant to 
“ toammi dr defend” by assignor. fcr- 
Grskn c. Watson (1884), 10 A. k. 
US. — GAN. 


PART XL SECT. 1, SUB-SECT. 1. 
gp. Nature of .} — A personal, non- 
exclusive, non-aaaignable licence to 
use & exercise inventions which are the 
subject of letters patent, whioh neither 
transfers to nor confers upon the 
licensee any interest in the inventions 
or in the letters patent, is distinguish- 

M 


able from a licence of the kind referred 
to in sect. 182 (2) of Patents, Designs, 
& Trade-marks Act, 1921-23, Sc from 
the grant of a profit d prendre . — 
Collier & Bkalb, Ltd. «. Stamp 
Dtmx& COMB., tl936] i Z. b. R. 284 ; 
g^L. R. 161 ; IS N. Z. L. J. 43.- 
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Won of patent.}--!!! Sept. 1917, letters patent 
were granted in respect of 44 improvements 
in tobacco-pipes, cigar 'holders & the like.” 
In Mar. 1933, pltfs. commenced an action 
against defts. to restrain them from selling 
bruydre pipes manufactured by pltfs. in 
accordance with the patent at a price less 
than that authorised by pltfs. in breach of 
the terms of a limited licence under which 
alone the pipes might be sold. Defts. denied 
(infer alia) that the limited licence had been 
brought to their notice. The restrictive 
conditions were on a wrapper & the pipe, 
the sale of which was complained of, passed 
through several hands & defts. suggested 
that tne outer cover had never been removed 
whilst the article was in their possession, 
In Sept. 1933, before the hearing of the 
action, the patent expired : — Held : the 
suggested defence had not been proved & 
defts. must be taken to have knowledge of the 
limited licence, & the patent in respect of 
which the action had been brought having 
expired, the ct. did not think fit to make any 
order, except that pltf.’s costs should be 
taxed & paid by defts. — Alfred D unhill, 
Ltd. v . Griffiths Bros. (1933), 51 R. P. C. 
93. 

1608. Add. Annotation : — Ae to { 1) Apld. Huntoon 
Co. v. Kolynos (Incorporated), [1930] 1 Oh. 
528. 

1608a. .] — (1) A licence to “ make 

use, exercise, & vend ” a patented invention 
for a particular form of collapsible tube 
contained a condition that the Iwencees 
should purchase from the inventor all such 
wires for connecting the caps with the tubes 
as they should use with the tubes, the cap 
being not within the protection of the 
patent : — Held : the condition was null & 
void under Patents & Designs Act, 1907 
(c. 29), s. 38. 

(2) Another condition in the licence pro- 
vided that the patentee should at his own 
cost, at the request of the licencees, commence 
& prosecute all legal proceedings in respect 
of infringement or suspected infringement of 
the patent : — Held : in the circumstances of 
the case a refusal to take proceedings when 
requested to do so by the licencees was not 
such a breach of the contract as would dis- 
entitle the assignees of the licencors to sue 
upon another stipulation contained in it. — 
Huntoon Co. v . Kolynos (Incorporated), 
[1930] 1 Oh. 528 ; 99 L. J. Ch. 321 ; 143 
L. T, 165 ; 46 T. L. R. 253 ; 47 R. P. C. 
403; subsequent proceedings , 48 R. P. 0. 98, 
C. A. 

1608b. Interdependent conditions — What are.]— 

Huntoon Co. v. Kolynos (Incorporated), 
No. 1603a, ante . 

1608c. Sale below price fixed by patentee — Form' 
of order.} — The owners of letters patent 
relating to gramophone records brought an 
action against defts., who carried on a retail 
business, complaining of sales by defts. of 
pltfs.* records at prices below those fixed by 
Hie limi ted licence which regulated the terms 
of such sales. Defts. failed to deliver a 
defence, & at the trial the ct. made an order 


( inter alia) restraining defts. from selling 
records made in accordance with the letters 
patent in suit & sold by pltfs. subject to a 
limited licence governing the retail price at 
prices lower than those fixed by pltfs. in 
force at the date of such retail sale. — 
Columbia Grafhophone Co., Ltd. v. Oxford 
Camera & Trading Co., Ltd. (1933), 60 
R. P. C. 413. 

1603d. Whether binding on purchaser from 

licensee.] — The Hazeltine Corpn. brought an 
action against Lissen, Ltd. in respect of an 
alleged infringement of Letters Patent. 
The defence, among other issues, raised a 
plea that the set had been made for them by 
another manufacturer under licence from 
pltfs. This issue was ordered to be tried as 
a preliminary point. It was alleged on 
behalf of pltfs. that the conditions of the 
licence had not been complied with & defts. 
by their rejoinder raised the issue that, if the 
term upon the non-fulfilment of which reliance 
was principally placed was in fact a condition, 
then under sect. 38 of Patents & Designs Act 
it was void : — Held, : in any event the term 
was one which could not he relied upon as 
it would not bind a purchaser from the 
licensee unless he had knowledge of it & the 
plea of leave & licence afiorded a valid defence 
to the action. — Razeltjne Corpn. v. Lissen, 
Ltd. (1938), 56 It. P. C. 62. 

1608. Add. Annotation : — Refd. Fuel Economy 
Co. v. Murray, [1930] 2 Ch. 93. 

1609. Add. Annotations: — As to (1) Dbtd. Fuel 
Economy Co. v. Murray, [1930] 2 Ch. 93. 
Refd. Suhr v. Crofts (Engineers), Ltd. (1932), 
49 R. P. C. 359. 

1614. Add. Annotation : — Refd. Suhr v. Crofts 
(Engineers), Ltd. (1932), 49 R. P. C. 359. 

1616. Add. Annotation Refd. Suhr v. Crofts 
(Engineers), Ltd. (1932), 49 R. P. C. 359. 

1619a. After expiration of licence.] — A patentee 
brought an action for damages for infringe- 
ment against a certain firm who gave judg- 
ment by consent before declaration filed, & 
immediately took a licence to use the patent 
for a term. On a bill being filed by the 
patentee, after the expiration of the licence, 
to restrain an alleged further infringement 
of his patent, by defts. in the action & certain 
other persons who had joined the firm after 
the date of the judgment at law : — Held : 
upon motion for decree, defts. in the suit were 
not estopped either by the licence or by the 
judgment at law from denying the validity 
of pltf.’s patent. — Goucher v. Clayton 
(1865), 5 New Rep. 360 ; 34 L. J. Ch. 239 ; 11 
L. T. 732 ; 11 Jur. N. 8. 107 ; 13 W. R. 336. 

1619b. Executed agreements.] — Pltf., who ex- 
loited patents, in 1930 acquired from one 
. the sole rights of exploitation of letters 
patent No. 267,795 for a three- wheel motor 
delivery carrier. On Oct. 29, 1930, he entered 
into an agreement with defts. that they should 
take over the sole manufacturing rights for 
Great Britain & export to any part of the 
world except Germany, in which it was (inter 
alia) agreed that the manufacture of the 


FART XL SECT. 1, SUB-SECT. 6.— B. 

1604 ▼. .1 — In an action for 

royalties -ffainit the Hoeneee of a 
patent HiW .* No covenant that 


the patent was valid was to be Implied 
in the agreement, the lioenaee is a 
purchaser of personal property Sc the 
rule of caveat emptor applies. A Jndg- 
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ment declaring the patent void would 
be no defence to an action for royalties. 

— ANDERSON V. SHEPARD, LTD., 13931 J 
1 L. L. R. 204 ; 66 O. L. R. 105. — CAN. 
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vehicle was to commence forthwith on the 
understanding that the patent rights were 
sound & that defts. were kept safeguarded 
& indemnified against infringement. Defts. 
were to provide the necessary facilities to 
enable the manufacture to be accomplished 
& to make an original payment, part of 
which was payable on signing the agreement 
& to pay certain royalties. In Sept. 1981, 
pltf. commenced an action against defts., 
claiming a certain sum under the agreement. 
Defts. by their defence denied that the 
agreement was binding on them, alleging 
( inter alia) fraud &> misrepresentation, & 
that the agreement was entered into upon the 
understanding that the patent rights were 
sound, & that they were not sound, & that 
the patent was on various grounds invalid ; 
they also denied the title of pltf. to grant 
the rights granted under the agreement. 
Defts. counter-claimed for money paid to 
pltf. & for expenses incurred by them : — 
Held: the defences of fraud & misrepre- 
sentation failed & the agreement did not 
contain any guarantee of the validity of the 
patent by pltf., but it meant that both 
arties had agreed that manufacture should 
egin forthwith on the assumption that the 
patent was valid & that they should co- 
operate to prevent infringement ; the agree- 
ment had been executed & therefore, even if 
there had been a guarantee of validity by 
pltf., defts. could not set up a plea of invalidity 
whilst continuing to manufacture under the 
. agreement ; the doctrine of estoppel applied 
& defts. were not entitled to deny pltf.’s title. 
Judgment was given for pltf. with costs & 
the counter-claim was dismissed with costs. — 
Suhr (R. F. H.) v. Crofts (Engineers), Ltd. 
(1932), 49 R. P. C. 359. 

1638. Add. Annotation : — Refd. Huntoon Co. v. 
Kolynos (Incorporated), [1930] 1 Oh. 628. 

1638a. Failure of patentee to stop infringe- 

ment after notice.] — Letters patent were 
granted in 1920, for “ improvements in 
incandescent electric lamps, & like sealed 
envelopes.” Claim 1 was as follows : “ An 
envelope of the kind set forth in which the 
exhaust tube is provided with a bulbous 
closed end before insertion into the stem 
tube.” Pltfs., the registered proprietors of 
the patent, granted defts. a licence to make 
& sell electric lamps & bulbs in accordance 
with patent, on payment of a royalty by 
defts. The licence further provided that defts. 
were to notify pltfs. of any infringement of the 
patent whereupon the pltfs. were within six 
weeks to take steps to prevent such infringe- 
ment. Pltfs. brought an action for royalties. 
An infringement had been reported by defts. 
to pltfs., & defts. alleged that pltfs. had not 
taken proper steps as required by the licence. 
Pltfs. contended that the patent had not been 


infringed : — Held : the patent had been 
infringed ; under the clause in the licence pltfs. 
were bound to take such steps as a reasonable 
energetic patentee would take to protect 
what he thought was a valuable patent, & 
pltfs. had not taken the necessary steps to 
prevent the infringement. The action was 
dismissed with costs, except on one issue. — 
N. V. “ Splendor ” Gloeilampen Fabrieken 
v. Omega Lampworks, Ltd. (1933), 50 R. P. C. 
393. 

1641. After this case add : — 

.] — See , now , 1907 Act, s. 38 (2). 

1642a. Article made by licensee not within 

ambit of monopoly.] — Dobson v . Adie Bros., 
Ltd. (1935), 52 R. P. C. 358. 

1650. Add. Annotations : — Apld. I. R. Comrs. v* 
British Salmson Aero Engines, Ltd., [1938] 
2 K. B. 482. Refd. Curtis Brown, Ltd. v. 
Jarvis, Jarvis v. Curtis Brown, Ltd. (1929), 
14 Tax Cas. 744. 

1651a. .] — Held: the phrase “the public 

interest ” was to be construed in its widest 
* meaning, & not simply with regard to the 
purchasing public . — Re Brownie Wireless 
Co. of Great Britain, Ltd. (1929), 45 
T. L. R. 584 ; 46 R. P. C. 457. 

Annotation .—Retd. Re Loewe Radio Co.’s Application ( 1929), 
46 R. P. O. 479. 

1652. Add. Annotation : — Generally , Consd. Re 
Brownie Wireless Co. of Great Britain 
(1929), 45 T. L. R. 584. 

1655a. .] — Re Brownie Wireless Co. 

of Great Britain, Ltd. (1929), 45 T. L. R. 
584 ; 40 R. P. C. 457. 

Annotation : — Reid. Re Loewe Radio Co.’s Application 
(1929), 46 R. P. 0. 479. 

1656a. Question of degree .] — Re Loewe 

Radio Co., Ltd.’s Applications for the 
GRANT OF COMPULSORY LICENCE8 (1929), 40 
R. P. C. 479. 

Annotation : — Reid. Re Cathro’s Applications (1934), 51 
R. P. O. 461. 

1658a. Abuse of monoply rights — What amounts 
to.] — Letters patent No. 225,523 were granted 
to a German Co. in respect of improvements 
in the manufacture of lithopone. The I. G. 
Farbenindustrie Aktiengesellschaft, the 
assignees of the patent, <fc their licensees 
Orr’s Zinc White, Ltd., appealed by way of a 
joint petition against the decision of the 
Comptroller allowing McKechnies’ applica- 
tion for a compulsory licence on the grounds 
of abuse of monopoly under all three heads of 
sect. 27 (2) (a), (6), (d) of Patents & Designs 
Acts, 1907-1932, & ordering the grant of 
a non-exclusive licence to appcts., the form 
of which the Comptroller settled, owing to 
the parties not agreeing as to the* form : — 

L Held : on a true construction sect. 27 (2) (a) 
provides that the actual facts at the date of 


PART XL SECT. 1, SUB-SECT. 6. 



Sub -assignment — Position 
:«.] — Hill v. Moisan, (1927] 
R. 1089.— CAN. 


H 


PART XI. SECT. 1, SUB-SECT. 7. 
it. Effect .] — If the owner of a 

f latent licenses another to make his 
nvention, & requires as a term of the 
licence that the inventor’s name be 
marked on the article invented, which 
condition the licensee accepts. Sc the 
licensee later terminates the licence Sc 


surrenders back to the licensor all 
rights acquired under the licence, then 
the licensor is free to make & 
sell his invention with his name 
marked thereon. — M agazine Repeat- 
ing Razor Co. of Canada, Ltd. v. 
Schick Shaver, Ltd., [1939] Ex. C. R. 
108 ; 2 D. L. R. 1 7. — CAN. 


PART XI. SECT. 1, SUB-SECT. 8. 

b L Invalidity of patent. 1 — 

Ohannell v. O ’Cedar Corfn. (1927), 
60 O. lTr. 525 ; varied, [1928] 8 D. L. R. 
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843 ; [1928] S. C. R. 542.— CAN. 

PART XI. SECT. 2, SUB-SECT. 1. 

»v. N on -manufacture in Canada — 
Cost token imported unreasonably large.] 
— Mitchell Co. v. Atlas Systems, 
[1929] 10.L.R. 538.— CAN. 

sw. What must be shottm.) — To obtain 
a compulsory licence the apet. must 
show that patents are capable of being 
worked, in Canada Sc that he is in a 
position to work them. — C slotex 
Corpn. v. Donnacona Paper Co.. 
[1939] ExC. R. 1281 D.L.R. 619.— CAN, 
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hearing as well as those at the date of 
application may be considered in determining 
whether the invention is being worked on a 
commercial scale & the scale must by the 
definition in sect. 93 be adequate to meet the 
demand for the patented article in the United 
Kingdom ; there was an abuse of monopoly 
under sect. 27 (2) (a) in that there was not 
at the date of hearing working on a com- 
mercial scale, the licence to Orr’s not having 
been shown to have been granted bond fide ; 
& accordingly it was unnecessary to consider 
whether a case had been made out under 
para. (6) or para. ( d ), <fc a licence ought to be 

S *anted to appcts. ; although the licence to 
it’s was not bond fide from the point of 
view of securing working in the United 
Kingdom, the royalty reserved must be taken 
to have been fixed on a fair commercial 
basis ; but amendments were ordered to be 
made in the form of compulsory licence. 
The petition was dismissed with costs. — Re 
McKechnie Bros., Ltd., for Compulsory 
Licence in respect of certain Letters 
Patent (1934), 51 R. P. C. 461. 

1658b. .] — Re Cathro’s Application 

(1934), 51 R. P. C. 475. 

1665. Add, Annotation : — Retd. Re Brownie Wire- 
less Oo. of Great Britain (1929), 45 T. L. R. 
584. 

1665a. Undertakings to Comptroller-General 

— Should not be required.] — Re Loewe Radio 
Co., Ltd.’s Applications for the grant of 
compulsory Licences (1929), 46 R. *>. C. 
479. 

Annotation: — Refd. lie Gathro’s Applications (1934), 51 
R. P. C. 461. 

1666a. Cancellation of endorsement — Procedure.] — 

(1) Where a patentee applies, under sect. 
24 (5), of Patents & Designs Acts, 1907 & 
1919, for the cancellation of the indorsement, 
“ licences of right,” on a patent, the Comp- 
troller-General of Patents may advertise the 


application, indicating the procedure to be 
followed by any person wishing to oppose it, 
may require the filing of statements & 
evidence by the patentee A an opponent, A 
may hear the parties before deciding the 
application. 

(2) Rules 73, 74, A 75 of Patents Rules, 
1920, are intra vires A valid. — R. v . Comp- 
troller-General of Patents, Ex p. Engl, 
[1930] 1 K. B. 517 ; 99 L. J. K. B. 271 ; 142 
L. T. 600 ; 47 R. P. C. 118. 

1669. Add. Annotations: — As to (1) Refd. Con- 
stantinesco v . R. (1927), 11 Tax Cas. 730. 
As to (2) Refd. Buckland v. R. (1933), 102 
L. J. K. B. 404. 

1673a. .] — (1) No action for a de- 

claration of the validity of a patent, or for 
compensation for user of the invention by the 
Crown, against the Govt, department con- 
cerned is competent or open to the patentee 
under Patents A Designs Act, 1919 (c. 80), 
s. 8, if the Crown do not consent to its being 
dealt with in proceedings under sect. 8, but 
the remedy is by petition of right or by 
originating notice of motion addressed to the 
department. The true effect of sect. 8 is to 
give merely a right of compensation to the 
patentee against the Crown for the use by 
its officers of his invention for the purposes of 
the Crown, & it does not give any right in 
itself to sue the department concerned. 

(2 ) A claim for a declaration of the validity 
of the patent is not a claim in tort because the 
Crown has the right to use the patent on the 
statutory terms set out in sect. 8. 

An action in which such a declaration was 
claimed against the Air Council, dismissed 
on the above grounds. — Rowland & Mac- 
kenzie-Kenned y v. Air Council (1927), 96 
L. J. Ch. 470 ; 137 L. T. 794 ; 43 T. L. R. 
717 ; 44 R. P. O. 453, 0. A. 

Annotations: — Generally, Refd. Maekenzie-Kennedv v. Air 
Council (1927), 138 L. T. 8 ; Gillearhan v. Minister of 
Health (1931), 47 T. L. R. 439. 


Part XII. — Term of Patent, 


1681a. Being beneficial owner J — Re White 

A Gray’s Patent (1927), 45 R. P. 0. 119. 

1684a. Interests of foreign shareholders 

acquired by Public Trustee — Patents & Designs 
Acts, 1907-1919, s. 18 ( 6 )J — Re Stirling’s 
Patent, Re Stirling A Schmidt’s Super- 
heating Oo. (1910), Ltd.’s Patent (1928), 
46 R. P. 0. 133. 

1687a. Joinder of grantee — Application by 
assignee.]-— Where a grantee declines to join 
in an application for the extension of the term 
of a patent A lodges notice of opposition, it is 
unnecessary to join such grantee as a party to 
the summons . — Re Beard A Scott’s Patent, 
Re Scott A Beard’s Patent (1927), 45 

r. p. a si. 

1687b. Discretion of court to dispense with.] — 


Re Dressler’s Patents (No. 2) (1928), 46 
R. P. C. 165. / 

1687c. .] — Re Smith’s (E. J.) Patents 

(1928), 46 R. P. C. 166. 

1687d. .] — Re Allen A Bennett Bros. 

Ltd. Patents (1929), 40 R. P. 0. 397. 

1687e. Assignor .] — Re Owen’s Patent (1928), 46 
R. P. C. 333. 

1687f. Person entitled to apply for Convention 
patent.] — A co. became entitled in 1914 to 
apply for a patent in this country for an 
invention protected by letters patent in 
America dated May 18, 1914, A was therefore 
in a position to apply under sect. 91 of 
Consolidated Patents & Designs Acts, 190 7 
A 1919, for a Convention patent, the date o f 


PART XL SECT. 2, SUB-SECT. 2. 

10021. Grant of licence — On what terms 
granted — Licence fee — How calculated.) 
— Consolidated Waxes Co., Ltd. v. 


International Cone Co., Ltd., f 1927 J 
1 D.L R.402 ; 11927] S. C. R. $00.-- 

CAN. 

•t. Appeal — From Exchequer Court — 
Proceedings under Patent Act, 1923 
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(c. 23), 9 . 40 — Jurisdiction of Supreme 
Court of Canada ,) — Consolidated 
Wafer Co., Ltd. v. International 
Cone Oo., Ltd., 119271 1 X). L. R. 402 
[19271 S. C. R. 300.-— CAN. 
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which when granted would be the same as 
that of the American letters patent. Owing 
to the war the co. made no application for 
any grant of letters patent until Mar. 1920, 
when by virtue of powers of extension 
vested in the Comptroller under temporary 
rules made by the Board of Trade Sc having 
statutory force, a grant was made to the 
co. of letters patent in respect of the 
invention. Shortly before the expiration of 
this grant the co. in 1929 applied by origin- 
ating summons for an extension of the term 
Of the letters patent on the ground of losses 
which they alleged they had suffered by 
reason of the war : — Held : the patentees 
having been entitled to apply for a Con- 
vention patent were within the description 
of “ patentee as such ” in sect. 18 (o) of 
Consolidated Patents & Designs Acts, 1907 
& 1919, the application for a grant had been 
properly postponed, Sc they had suffered loss 
or damage owing to the war. They were 
therefore entitled to the extension they 
sought. As the term of the letters patent 
had Expired at the date of the hearing a 
re-grant was necessary. — Re Western 
Electric Co., Ltd.’s Patent, [1931] 1 Ch. 
68 ; 100 L. J. Oh. 82 ; 144 L. T. 299 ; 40 
T. L. R. 649 ; 48 R. P. 0. 166. 

Annotation : — Bold. Re British Thomson -Houston Oo., 
Letters Patent Nos. 15,448 of 1915 Sc 148,129 (1031), 
49 R. P. C. 218. 

1690a. Government Departments — Represented by 
Comptroller.] — Western Electric Co., Ltd., 
applied by originating summons for the 
* extension of the term of two patents granted 
in respect of ” improvements in Cores for 
Pupin Loading Coils, electromagnets, & the 
like.” One of the patents expired prior to 
the hearing of the summons. The applica- 
tion was opposed by the Postmaster- General, 
who alleged that there had been a postponed 
demand owing to the War Sc arising out of 
the non-installation of older types of 
apparatus: — Held: (1) in the preliminary 
proceedings Govt. Depts. were sufficiently 
represented by the Comptroller, & should not 
be otherwise represented ; (2) at the hearing 
there had been loss of opportunity owing to 
the war, but this had been counterbalanced 
in part by a postponed demand. An ex- 
tension of eighteen months was granted. — 
Re Western Electric Co., Ltd., Letters 
Patent No. 103,188 Sc 107,007 (1932), 49 
R. P. C. 342. 

1696a. .] — Re British: Thomson-Houston 

Co., Ltd., Letters Patent Nos. 15,448 of 
1916 Sc 148,129 (1931), 49 R. P. 0. 218. 

1696b. .]— In 1921 & 1922 Letters Patent 

No. 193,451 Sc No. 208,236, a patent of addi- 
tion, were granted to S. for improvements in 
& relating to the manufacture of rubber, con- 
cerning an invention relating to a process for 
the vulcanisation of natural rubber latex. 
The merit of the invention per ee was never 
questioned, but the evidence relating to its 
merit Sc utility from the point of view of the 
public was insufficient. On the hearing of 
the petition it further appeared that certain 
material documents had not been disclosed 
& that the accounts were not completely 
satisfactory : — Held : the required standard 
of disclosure of material information had 
not been reached Sc insufficient care had been 
taken in the presentation of the accounts. 


The petition was dismissed with costs. — 
Re Sohidro witz’s Patent (1937), 65 R. P. C. 
40. 

1706a. .] — Re Beard Sc Scott's Patent, Re 

Scott & Beard's Patent (1927), 46 R. P. 0. 
81. 

1711. Add. Annotation .* — Refd. Re Maschinen- 
fabrik Augsburg-N iirnberg A. G. Patents 
(1929), 47 R. P. C. 193. 

1724a. .] — T. was the grantee of a 

patent for an invention for an improved pipe 
joint. A co. which had bought the patent 
applied by petition for an extension of the 
term of tne patent. On the “ return day ” 
of the petition the Comptroller raised a 
question regarding disclosure of documents 
to be disclosed by petitioners : — Held : 
(1) petitioners must make an affidavit of 
documents Sc must give discovery of any 
document in such affidavit, the said affidavit 
to be filed within three weeks from the 
“ return day ” Sc discovery to take place 
within ten days from such date of filing; 

• (2) after further hearing, ” patentee ” in- 

* eluded the original inventor, those associated 
with him, Sc successive owners of the patent 
during its life ; the remuneration of all such 
persons must be considered ; where the 
original inventor Sc his associates had been 
adequately remunerated Sc were not parties 
to the petition brought by an assignee, it was 
no part of the duty of the ct. to grant an 
extension of the term of the patent to enable 
such assignee to remedy what had proved to 
be an unremunerative commercial specula- 
tion ; the invention was undoubtedly meri- 
torious, but the accounts were unsatisfactory, 
& the costs of maintaining subsidiary patents 
& trade marks ought not to be included in the 
accounts of loss under the patent. The 
application was dismissed with costs. Peti- 
tioners were ordered to pay the costs of the 
Comptroller, including costs incurred by him 
in obtaining expert examination of the 
accounts . — Re Tribe’s Patent (1930), 53 
R. P. C. 131. 

1743. Add. Annotation : — Refd. Re Maschinen- 
fabrik Augsburg-Niirnberg A. G. Patents 
(1929), 47 R. P. C. 193. 

1760a. .] — Re Neufeldt Sc Kuhnke G.m.b.H. 

Patents (1930), 47 R. P. C. 553. 

1760b. .] — P. & B. were the grantees of two 

patents. The first patent was granted in 
respect of an invention for “ improvements 
in or relating to gyro-compasses.” The 
seoond patent was granted for another 
invention for “ improvements in or relating 
to gyro-compasses.” P. died on Aug. 4, 
1920, Sc under his will the patents became 
vested in B. On June 17, 1930, l^ave was 
granted to present the petition out of tame : 
— Held : the inventions were of exceptional 
merit Sc utility ; the patentees had made a 
substantial loss Sc in the circumstances no 
objection should be taken to the accounts ; 
Sc each patent should be extended for ten 

J ears from the date of expiry in each case. — 
ie Perry Sc Brown's Patents (1980), 48 
R. P. 0. 200. 

1760c. .] — A. H., Ltd., T. Sc G., were the 

grantees of a patent granted in respect of 
improvements In finishing prisms or lenses 
or combinations of the same Sc in apparatus 
therefor $ A. H., Ltd.. Sc T. were the grantees 
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of a later patent granted in respect of 
improved process & apparatus for finishing 
lenses. The patentees applied for ex- 
tensions of the terms of the patents : — Held : 
the inventions were of very exceptional 
merit & utility; the patentees had been 
inadequately remunerated ; possible pur- 
chasers of the patented apparatus were few 
& commercial development of the patents 
must necessarily be slow ; taking all these 
matters into consideration the first patent 
must be extended for ten years, & the second 
patent extended for such a term as to expire 
contemporaneously with the first patent. — 
Re Adam Hiloer, Ltd., Twyman A Green 
Patents (1931), 49 R. P. C. 245. 

1750d. .] — W. was the grantee of a patent for 

an invention for an ** improved construction 
of metal aeroplane spars.” Assignees of the 
patentee applied for an extension of the 
term of the patent : — Held ; the invention 
was an exceptional one meriting five years’ 
extension of the patent, but that it was not 
an “ extra-exceptional ” one ; also petitioner 
must pay the costs of the Comptroller- 
General of Patents. — Re Wylie’s Letters 
Patent (1934), 51 R. P. C. 377. 

1765. Add. Annotations : — Consd. Re Maschinen- 
fabrik Aug9burg-Niirnberg A. G. Patents 
47 R. P. C. 193. Refd. Re Neufeld. 
mke Patents (1930), 47 R. P. C. 553. 

1777. Add. Annotation : — As to (4) Consd. Re 
Neufeldt A Kuhnke Patents (1930), 47 
R. P. C. 553. 

1788. Add. Annotations : — As to (2) Consd. Re 
Neufeldt A Kuhnke Patents (1930), 47 
R. P. C. 553. As to (3) Consd. Re Evans’ 
Patent (1937). 54 R. P. C. 259. 

1795. Add. Annotation : — Consd. Re Neufeldt A 
Kuhnke Patents (1930), 47 R. P. C. 553. 

1807. Add. Annotation : — Consd. Re Fairey’s 

Patent (1937), 54 R. P. C. 297. 

1808a. .] — In 1921 Letters Patent 

No. 190,774 were granted to the Fairey 
Aviation Co., Ltd. A Charles Richard Fairey 
entitled “ Improvements in or relating to 
Controlling Devices for Aeroplanes ” for an 
invention relating to the construction of 
aeroplane wings wherein the rear portion of 
the wing is made in the form of two flaps 
to be depressed at will in order to vary the 
lifting power or control the lateral stabilisa- 
tion of the machine. There had been no user 
of the machine A consequently no remunera- 
tion. This non-user was sought to be 
explained on the basis that the invention was 
in advance of its time A that its benefits 
would be felt in the future as the general 
design of aircraft had reached a stage of 
development where the invention would be 
of real utility. It appeared during the hearing 
of the petition that petitioners had failed to 
disclose all the results of certain tests made 
upon models constructed in accordance with 
the invention : — Held : in view of the non- 
user of the patent daring its lifetime, the 
evidence was insufficient to establish any 
merit from the point of view of the public ; 
also, in the event of petitioners failing to 
disclose any material information, it is the 
duty at the ct. to refuse extension. The 
petition was dismissed with costs. An 


application that the Comptroller-General 
shguld be allowed to take a copy of a docu- 
ment disclosed at the hearing allowed. — 
Re Fairby’s Patent (1937), 54 R. P. C. 297. 

1810. Add. Annotation : — Refd. Re Murray’s 
Patent (1932), 49 R. P. C. 445. 

1817a. — — .] — In 1922 Letters Patent Nos. 

210,101 & 210,370 were granted to Henry 
Selby Hele-Hhaw for two inventions, each 
entitled “ Improved Method of, A Apparatus 
for, Separating out A Removing Matter 
suspended in a Fluid.” The first of those 
patents was concerned with the construction 
of a type of filter known generally as an edge 
filter, the second with the employment in 
edge filters of packs made of piles of imperme- 
able paper elements. It was contended that 
the first invention was of no particular merit 
A had not in fact been used by petitioners. 
As to the second invention, which was alleged 
by petitioners to be of exceptional merit, it 
was contended that-, while the utility A 
benefit of the invention were undoubted, 
there was no justification for an exceptional 
period of prolongation as upon the accounts 
submitted sufficient remuneration would be 
obtained by an extension within the five- 
year period : — Held : the first patent was 
not of sufficient merit or utility to justify an 
extension ; the second patent was of sub- 
stantial merit, being of great benefit to the 
public ; it merited an extension ; A an 

* extension of five years would bring the 
petitioners an adequate reward. 

Patent No. 210,376 was accordingly re- 
granted for a period of five years. The 
costs of the Comptroller- General, including 
the costs of investigating the accounts, were 
ordered to be paid bv petitioners. —Re 
IIele-Shaw’s Patents (L938), 56 R. P. C. 
185. 

1825a. Effect of later Improvements.] — M. was the 

grantee of a patent in respect of an invention 
by which new A improved fabrics were made 
by applying an adhesive to yarn, then un- 
twisting the yarn, A using the twistless yarn 
for weaving. M. A a co. applied by petition 
for an extension of the terms of the patent, 
On the “ appointed day ” when application 
was made to fix a day, the Comptroller objected 
that patents for certain later improvements 
were not disclosed. Leave was given to 
amend the petition. The petition was 
opposed by one D. A the Comptroller, on the 
grounds ( inter alia) that there was insufficient 
invention or benefit to the public, that any 
success achieved was due to later improve- 
ments, that the accounts were incomplete, 
A tliat insufficient efforts had been made by 
the patentee to exploit the invention. At the 
hearing it appeared that there was a quantity 
of undisclosed correspondence relevant to the 
latter ground : — Held : there had been no 
mala jutes , & the hearing was adjourned for 
further discovery ; the opponent D. was 
allowed to withdraw A received his costs ; 
there was sufficient merit to justify extension, 
the fact that later improvements contributed 
to success did not destroy that merit, A the 
insufficiency of accounts could be excused 
where there were not profits ; also Claim 1 
should not be extended, but any amendments 
made should be purely consequential. As 
the patent had expired, a new grant limited 
to the remaining claims was necessary a 
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this was ordered to be for five years subject 
to an undertaking to register licences, & to 
submission of the amendments to the 
Comptroller. — Re Meyer’s Patent (1933), 
60 R. P. C. 341. 

1832a. .] — Re Letters Patent (No. 120,941) 

GRANTED TO JACOB OCHSNER (1933), 61 
R. P. C. 4. 

1886. Add. Annotations : — Consd. Re Maschinen- 
fabrik Augsburg-Niimberg A. G. Patents 
(1929), 47 R. P. 0. 193. Refd. Re Neufeldt 
& Kuhnke Patents (1930), 47 R. P. C. 663. 

1842a. .]— In 1920 Letters Patent No. 149,233 

were granted to E. entitled “ Improved 
method & means for storing, transporting & 
delivering for use gas under pressure from 
liquefied gas ” on a communication, from 
abroad by the Heylandt Gesellschaft fiir 
Appartebau m.b.H. for an invention relating 
to the construction of insulated tanks or 
vessels for the transport of liquefied gases 
& mechanism, consisting of valves & the like, 
for delivery of the gas. In the exploitation 
of the patent various cos. had at various 
times acquired an interest therein. These 
cos. & the inventor Christian Wilhelm Paul 
Heylandt joined in a petition for extension. 
The grounds of the application were 
difficulties in the way of the development of 
the patent & inadequacy of remuneration. 
The opposition was based chiefly on the 
grounds that petitioners had failed to show 
that the remuneration received was inade- 
quate : — Held : though it was impossible 
to ascertain the precise remuneration obtained 
by the various interested parties, some con- 
siderable remuneration had in fact been 
received, &, where a patent is purchased as a 
commercial transaction in the last years of 
its life, special considerations must apply ; 
where a patentee is also a manufacturer, the 
profits which he makes as manufacturer 
must also be taken into consideration ; 
further, the accounts kept were inadequate. — 
Re Evans’ Patent (1937), 64 R. P. C. 269. 

1842b. .]— In 1922, Letters Patent No. 

200,199 were granted to William Charles 
Chapman for “ Improvements in or relating 
to Upholstered Furniture, Vehicle Seats, 
Mattresses & the like.” The invention was 
concerned with a method of manufacturing 
seat interiors from sponge rubber. The 
novelty of the invention was not contested, 
but it was questioned whether it had ever 
been carried into effect until rendered work- 


able by a later patent. It was contended 
that the precise remuneration was doubtful 
on the accounts in the presentation of to 
which it was said petitioners had not dis- 
charged the onus placed upon them, also that 
the remuneration as disclosed was adequate. 
It was also contended that the petition con- 
tained a material misstatement of fact & 
that certain documents which were only 
disclosed at a late stage should have been 
previously disclosed : — Held : the position 
as to the merit of the invention was at all 
events doubtful & the accounts did not show 
clearly how the expenses of manufacture were 
arrived at, but even the remuneration dis- 
closed therein did not appear to be inade- 
quate ; & further, though there had been 
no deliberate intention to conceal material 
facts from the ct., there were misstatements 
& omissions in the petition such as to justify 
refusal of extension on this ground alone. 
The petition was dismissed with costs. — 
Re Chapman’s Patent (1938), 66 R. P. C. 
149. 

1863. Add. Annotation: — As to (1) Consd. Re 
Neufeldt & Kuhnke Patents (1930), 47 
R. P. C. 653. 

1883a. .] — Re Lake’s Patents (1928), 46 

R. P. C. 136. 

1904. Add. Annotation : — Refd. Re Maschinen- 
fabrik Augsburg-Niimberg A. G. Patents 
(1929), 47 R. P. C. 193. 

1914. Add. Annotation : — Consd. Re Neufeldt & 
Kuhnke Patents (1930), 47 R. P. C. 663. 

1926a. Patent endorsed “ licences of right ” — 
Form of order for extension.] — Re Sanders* 
(Thomas) Patent (1931), 48 R. P. C. 342. 

1944. Add. Annotation : — Refd. Re Neufeldt & 
Kuhnke Patents (1930), 47 R. P. C. 653. 

1945. Add. Annotations : — Refd. Re Maschinen- 
fabrik Augsburg-Niimberg A. G. Patents 
(1929), 47 R. P. C. 193 ; Re Von Krogh’s 
Patent (1929), 49 R. P. C. 417. 

1947a. Insufficiency excused where no profits.] — 
Re Meyer’s Patent (1933), 50 R. P. C. 341. 

1966. Add. Annotation: — As to (2) Consd. Re 
Maschinenfabrik Augsburg-Niimberg A. G. 
Patents (1929), 47 R. P. C. 193. 

1956a. .] — Re Maschinenfabrik Augs- 

burg -NOrnberg A. G. Patents (1929), 47 
R. P. C. 193. 

1959a. Not confined to profits of petitioner assignee 
— Includes profits of original inventor & all 
subsequent holder.] — Re Maschinenfabrik 


PART XII. SECT. 2. SUB-SECT. 5. 

— o. (.5. 

1830 li. .}— The method related 

to the fixing of uprights consisting of 
single steel pillars comprising two 
channel irons connected together at the 
base Sc at short intervals throughout 
their height. The channel irons were 
provided with Blots through which 
movable thouhg self-locking thwarts 
were passed. The Invention was 
proved to be of considerable utility. 
The remuneration reoeived by the 
patentee in respect of his Invention 
amounted to £2,147 drawn from 
royalties of £1 payable for each up- 
right. The patentee had been pre- 
vented from receiving further re- 
muneration because of the prolonged 
period of depression in the ship- 
building industry. The patentee peti- 
tioned for an extension of the term 


of the patent. The ot. refused an 
extension of the term, holding that the 
remuneration of petitioner had not 
been inadequate . — Re MacIlwaine’s 
Patient (1034), 51 R. P. O. 415. — SOOT. 

1839 ill. In 1919 a patent 

was granted to w. for “ an improved 
method of Sc apparatus for use in 
making faced concrete building blocks 
or slabs Sc the like.” The method 
related to (a) the forming of a con- 
crete block face upwards m a mould, 
& coating the f&oe while still moist 
with a layer of cement Sc depositing 
pebbles on the wet surface & allowing 
the whole mass to set in the mould, 
8c (b) a machine for depositing the 
pebbles evenly on to the face of a block 
in the monld. The invention was 
proved to be of considerable merit & 
utility. The remuneration reoeived 
by the patentee & afterwards by his 
widow as the person snooeeding him in 
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right of the patent amounted to 
£8,653. In addition the patentee had 
received payment as managing director 
of a limited oo. which worked the 
patent under licence from hfm & also 
dividends on capital invested by him 
in the limited oo. The widow of the 
patentee Sc the limited oo. petitioned 
for an extension of the term of the 
patent. The ot. refused an extension 
of the term, holding that the remunera- 
tion of the patentee Sc petitioner had 
not been inadequate. The ot. held 
further that in reckoning the amount 
of profits made by the patentee as 
such, sums reoeived by a patentee for 
servioee as managing director of a 
limited oo. working the patent under 
licence. Sc dividends on capital invested 
by him in such limited oo. were not to 
be taken into consideration . — Re Wil- 
son’s Patent (1935), 53 R. P. O. 1. — 
SOOT. 
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Augsburg -NCrnberg A. G. Patents (1929). 
47 R. P. C. 193. 

1990a. Affidavit before British consul by foreign 
companies.] — Re Schwerin’s Patent (1914), 
31 R. P. C. 229. 

1997a. Irregularity in service of advertise- 

ments — Excused.] — Re Panicali & Brenni’s 
Patent (1927), 44 R. P. C. 509. 

2004a. Discovery — Affidavit of documents.] — Re 
Tribe’s Patent, No. 1724a, ante . 

2005a. All material documents.] — On the 

petition for extension of the first-mentioned 
patents coming into the list upon an applica- 
tion to fix the appointed day, when a petition 
for extension of the secondly mentioned 
patent also came before the ct., the question 
of the appropriate order for discovery by the 
respective petitioners was discussed, as well 
as the effect of amendments to the first- 
mentioned petition & the matter of delivery of 
particulars of objections by the Comptroller- 
General. Ordered that the petitioners should 
deliver to the Comptroller-General a list of all 
documents material to the issues to be con- 
sidered under sect. 18 of the Patents & 
Designs Acts, 1907-1932. It is the duty of 
petitioner, whilst disclosing all material 
documents, not to overload the case with 
documents that are not material. — Re Hele- 
Shaw’s Patents, Re Chapman’s Patent 
(1938), 65 R. P. C. 120. 

2005b. Withdrawal of opposition— Terms on which 
permitted.] — Re Maschinenfabrik Augs- 
BURG-NttRNBERG A. G. (1929), 47 R. P. 0. 
193. 

2005c. Necessity for accurate statements in 
affidavits.] — Re Brown & Bostock Patent 
(1931), 48 R. P. C. 216. 

2012. Add. Annotation : — Refd. Re Maschinen- 
fabrik Augsburg-Niirnberg A. G. Patents 
(1929), 47 R. P. C. 193. 

2013a. .]— On Sept. 22, 1938, a 

petition was presented for the extension of 
Patent No. 222,823, expiring on Oct. 6, 1939, 
& Patent of Addition No. 267,749, expiring 
on the same date, & subsidiary Patents No. 
232,211 expiring on Apr. 11, 1940, No. 
237,279, expiring on July 18, 1940, No. 
257,254, expiring on Aug. 19, 1941, all of 
which were granted to S. Loffler, & also for 
the extension of Patent No. 380,886, expiring 
on July 24, 1946, granted to Witkowitzer 
Bergbau und Eisenhiitten-Gewerkschaft <fc 
W. Beyer, & No. 387,277, expiring on Sept. 18, 
1947, granted to Witkowitzer Bergbau und 
Eisenhiitten-Gewerkschaft. The principal 
Patent No. 222,823 was granted for “ Im- 
provements Relating to the Generation of 
Steam.” The question whether the other 
patents should have been included in the 
petition was decided as a preliminary 
point : — Held : there were no special cir- 


cumstances shown to justify the departure 
from the ordinary rule that a petition should 
only be presented in respect of patents having 
about six months unexpired, & that only 
Patents Nos. 222,823 & 267,749 should be 
included in the petition. Leave to amend 
the petition accordingly was given. — Re 
Loffler’s, (S.) Letters Patent (1938), 50 
R. P. 0. 97. 

2019a. Over eight months prior to expiry — 

Hearing over five months prior to expiry.] — 

Re Mills & Morris, Letters Patent No. 
105,857 (1932), 49 R. P. C. 326. 

2021. Add. Annotation: — Refd. Re Chambers’ 
Patent (1927), 44 R. P. 0. 332. 

2021a. .] — Re Bouyer’s Patent (1928), 45 

R. P. C. 208. 

2023a. Six months after expiry.] — Re Horst* 

MANN, HORSTMANN & EDGAR’S PATENT 
(1928), 40 R. P. C. 1. 

2027a. Notice of opposition.] — Re Mas- 

chinenfabrik Augsburg-NUrnberg A. G. 
Patents (1929), 47 R. P. C. 193. 

2027b. Form of petition.] — Re Ruth’s Patent 
(1931), 48 R. P. C. 553. 

2027c. Amendment of summons by addition of 
parties after expiry — Restoration of original 
summons.] — Held : in view of the amend- 
ment in sect. 18 (1) of the Patents & Designs 
Acts, 1907-32, which removed the power 
of the ct. to allow an application after a 
patent had expired, the original summons 
should be restored & the necessary parties 
added as resps. — Re Moss ay, Jacoby & 
Enclosed Motor Co., Ltd. Patents (1933), 
50 R. P. C. 256. 

2029a. .] — Re Morf’s Patent 

(1929), 40 R. P. C. 335. 

2031. Add. Annotation: — Refd. Re Higginson & 
Arundel’s Patent (1927), 44 R. P. 0. 430. 

2030a. -.] — Re British Thomson-Houston 

Co., Ltd.’s Patent (1929), 40 R. P. C. 
307. 

Annotation : — Mestd. Re Western Electric Company’s 
Patent (1930). 46 T. L. R. 549. 

2038a. .] — Re I. G. Farbenindustrik 

Aktiengesellschaft Letters Patent 
(1937), 54 R. P. C. 250. 

2044a. .] — Re Wade’s Patent, 

Re Douglas’ Patent (1929), 40 R. P. 0. 518. 

2055a. — — Application of R. S. C. (No. 2), 1933, 
r. 8.]— Re Drake’s Patent (1933), 51 It. P. C. 
323. # 

2056. Add. Annotation : — Consd. Re Neufeldt & 
Kuhnke Patents (1930), 47 R. P. C. 553. 

2060a. .] — Re Clyde & Dobbib McInnes, 

Ltd. Patents (1929), 40 R. P. C. 429. 

2062a. .1 — Re Gilbert’s Patents 

(1927), 44 R. P. C. 527. 


PART X1L SECT. 2, SUB-SECT. 8.— E. 

•o. Form, of application — Jn Scotland 
—Petition.}— Reid : the fact that 
procedure by originating summons was 
unknown in Scotland did not preclude 
a patentee in Scotland from obtaining 
from the ct. In Scotland an extension 
of his patent under Patents Sc Designs 
Act, 1907 (c. 29), s. 18 (6), as amended 
by Patents Sc Designs Act, 1919 (c. 80), 
s. 7 (3) ; Sc such an extension was 
granted In the oourse of an ordinary 
application by petition for the extension 


of a patent. — M urray v. Comptroller* 
General of Patents, 11932] S. C. 
726. — SCOT. 

PART XII. SECT. 2, SUB-SECT. 8.—F. 

2029 1. Form of application — Peti- 
tion .] — In 1916 a patent was granted 
to M. for “ A piece of furniture con- 
vertible for use as a bed, a couch, a 
bath chair or the like. " The patentee 
expended a considerable sum in con- 
nection with the patent, but very few 
of the articles were sold. Manu- 
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facture of the article had been Impeded 
by the war. The patentee petitioned 
for an extension of the term of the 
patent : — Held : the patent did not 
possess sufficient merit Sc utility to 
Justify an extension of its term from 
war loss ; but, on the ground that the 
patentee had sustained loss by reason 
of the war, the patent was extended for 
two years, notwithstanding that the 
application for extension was made by 
way of petition 8c not by originating 
summons . — Re Murray's Patent 
(1932), 49 R. P. C. 445. — SOOT. 
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2062b. .]-—!& Western Electric Oo., Ltd.’s 

Patents (1927), 46 R. P. 0. 117. 

2062c. Manufacture in Irish Free State— Before 
Treaty.] — Held : as the patentee was working 
within the area of the British patent before 
the Irish Treaty, the considerations as to 
manufacture abroad were subject to modifica- 
tion & did not debar extension ; also in the 
case of war losses the merits scarcely came 
into consideration. — Re Hilton (John) 
Patent (1932), 49 R. P. C. 398. 

2064a. Loss partly made good by subsequent 

profits.] — An application for an extension of 
the term of a patent was opposed on the 
ground {inter aha) that sales lost during the 
war had been balanced by accumulated de- 
ferred sales after the war : — Held : there 
had been a loss which had been in part, but 
not wholly, made good by a subsequent gain, 
<fc an extension of two & a half years should 
be granted. — Re Hioginson <fc Arundel's 
Patent (1927), 44 R. P. 0. 430. 

2064b. — .] — Held : in order to show that 

a loss had been counterbalanced by subse- 
quent gains, it should be established that, as 
the result of the cessation of hostilities, those 
who had been holding up their demands had 
loosed them, so that, in the post-war years, 
the arrears of orders had b^en executed in 
addition to the work which would normally 
have been done in the normal development 
of the patent. — Re Bates & United Shoe 
Machinery Oo., Ltd.’s Patent, Re Bates 
k Richards & United Shoe Machinery Oo., 
Ltd.’s Patent (1928), 46 R. P. 0. 270. 

2064c. .1 — Re Bouyer’s Patent (1928), 46 

R. P. O. 268. 

2077a. Illness of patentee owing to war.] — Re 
Evanovitch’s Patent (1928), 46 R. P. C. 
168. 

2090a. — — .] — Re Enfield Cycle Oo., Ltd. & 
Smith’s Patent (1927), 44 R. P. 0. 626. 

2094. Add. Annotation : — Refd. Re Chambers’ 
Patent (1927), 44 R. P. 0. 332. 

2105a. .] — Re Spangler's Patent (1929), 46 

R. P. G. 831. 

2112. Add. Annotation : — Refd. Re Chambers’ 
Patent (1927), 44 R. P. C. 832. 

2113a. .] — Electrical Research Products, Inc., 

& Standard Telephones & Cables, Ltd., 
applied by originating summons for the 
extension of the term of a patent granted in 
respect of 44 improvements in electric wave 
amplifying apparatus*” The patent ex- 
pired prior to the hearing of the summons. 


The application was opposed by Radio 
Manufactures Assocn., Columbia Grapho- 
phone Co., Ltd., Milliard Radio Valve Oo., 
Ltd., Mitcham Works, Ltd., & Philips Lamps, 
Ltd. The opponents denied that any loss 
was suffered by reason of the war, & alleged 
that by the earlier development by reason of 
the war of various uses to which the patent 
could be applied, the use of the patent had 
been accelerated & not retarded by the war. 
They further contended that the ct. must not 
consider the mere length of time lost, but its 
relative value compared with a similar period 
of time at the end of the life of the patent : — 
Held : the opponents failed to show that 
appcts. had been compensated by reason of 
the war for loss of opportunity for the period 
during which they were prevented by the 
war from dealing with the patent, & that the 

S atent should be extended for four years. — 
\e Western Electric Co., Ltd.’s Patent 
(No. 275 OF 1915) (1931), 48 R. P. C. 218. 

2^ 23a. Postponed demand.] — Re Western 

Electric Co., L«td., Letters Patent No. 
# 103,188 & 107,007, No. 1690a, ante . 

2124. Add. Annotation : — As to (2) Consd. Re 
Western Electric Co.’s Patent (1930), 46 
T. L. R. 549. 

2127a. .] — Re Mellinger’s Patent, Re Auto" 

matic Telephone Manufacturing Co.» 
Ltd. (1928), 40 R. P. 0. 4. 

2130a. .] — Re Hogg & Carr’s Patents 

(1927), 46 R. P. 0. 120. 

2130b. Three years* difference in grant — Adjourn- 
ment.] — Re Educational Supply Assocn., 
Ltd.’s Patents (1928), 40 R. P. C. 330. 
2136a. Within statutory definition of patent.] — 
Re Maschinenfabrik Augsburg-NUrnberg 
A. G. Patents (1929), 47 R. P. C. 193. 
2186b. Right to extension — Limited to period of 
extension of main patent.] — Re Maschinen- 
fabrik AUGSBURG-NbRNBERG A. G. PATENTS 
(1929), 47 R. P. C. 193. 

2136c. What must be considered.] — Re 

Maschinenfabrik Augsburg-NCtrnberg 
A. G. Patents (1929), 47 R. P. 0. 193. 
Annotation: — Consd. Re Letters Patent (No. 120,941) 
granted to Jacob Oohsner (1933), 51 XL P. O. 4. 

2136d. Conversion of application for patent into 
application for patent of addition — To patent 
applied for at later date.}— Re Imperial 
Chemical Industries, Ltd., Eric William 
Fawcett & Eric Everard Walker, Ap- 
plication for a Patent (1935), 53 R. P. C. 
157. 


Part XIII. — Revocation. 

2144. Add. Annotation: — As to (3) Refd. Re Ivor 2171a. Razor blades.] — In 1925 letters patent 

Gwynne Perrett’s Patent (1928), 49 R. P. C. were granted for 44 Improvements in Safety 

406. Razors.” The patentee claimed to have 


PART XUL SECT. 1, SUB-SECT, 1.' — A. 

so. Person interested-— Who ie.h- 
Pltt. is licensee in Canada of a patent 
issued to G, Oo., relating to improve- 
ments in oooling containers, 5c deft. 
W. S. Incorporated is the owner of a 
patent for improvements in a method 
of refrigeration, 5s the other deft. Is 


licensee under .the same patent: — 
Held : where an individual is using an 
invention in respect of which another 
person claims to have a patent, which 
the unlicensed user believes to be 
Invalid ; or where a person is desirous 
of using anything described in a patent, 
but #nieh patent he baa reason to 
believe Is void, then he has such an 

i m 


interest as to qualify him to initiate 
proceedings to annul such letters 
patent ; & is a person M interested *’ 
within the rules of this ct. — ftwas* 
attng Equipment, Ltd. v . Drummond 
5c Qaltham System, Incorporated, 
[1930] Ex. 0. XL 154 ; 4 D. L. XL 926. 
—CAN. 
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discovered that each time a razor is used for 
shaving, the cutting edge is upturned or 
bent back by reason of the resistance offered 
by the hair of the face ; that honing the blade 
returned the bent back portions of the blade 
to their original position in the line of the 
cutting edge, & that, if the upturning or 
bending back always takes place in the same 
direction, greatly increased life is obtained 
from the cutting edge. In order to ensure 
that the upturning always takes place in the 
same direction, the patentee provided that 
the blade should be non-reversible in the 
holder. This was done by means of cut out 
portions in the blade asymmetrically disposed 
relatively to the longitudinal & transverse 
axes of symmetry of th$ blade & positioning 
studs similarly mounted on the holder adapted 
to engage the cut out parts of the blade. 
Claim 1 was as follows : “ In a safety razor, 
the combination of a thin cutting blade, a 
holder for said blade, cut out parts provided 
in said blade asymmetrically disposed 
relatively to the longitudinal & transverse 
axes of the said blade & positioning studs 
similarly mounted on Baid holder & adapted 
to engage said cut out parts in the blade.” 
Claim 5 was as follows : “ Safety razor blades 
substantially as described & illustrated in the 
accompanying drawing.” The Valet Auto 
Strop Co., Ltd., petitioned to revoke the 
patent on the ground that it was invalid by 
reason of prior publication, that it lacked 
subject-matter & utility, & that the patent 
had been obtained by false suggestion : — 
Held : the theory upon which the pa tent was 
founded was erroneous ; there was no subject- 
matter or utility in the invention, & the 
patent was anticipated by at least one of the 
prior specifications cited & was invalid. An 
order for the revocation of the patent was 
made, with costs. — Re Lb Rasoir Apollo, 
Letters Patent No. 239,112 (1931), 49 
R. P. O. 1. 

2174a. Prior publication.] — In the case of an 
application for the revocation of a patent 
already granted, appct. must establish his 
case in the clearest possible manner, <fc where 
prior publication is relied on. it is necessary 
to point to a clear & specific disclosure of 
something which can fairly be stated to be 
the patentee’s invention. — Re Lowndes, 
Patent (1927), 45 R. P. C. 48. 

2174b. Insufficient description.] — Re Gas 
Chambers & Coke Ovens, Ltd., Applica- 
tion for Revocation of Letters Patent 
No. 306,650 (1934), 52 R. P. C, 81. 

2175a. Insufficiency — Characteristics defined by 
reference to result.] — No-Fume, Ltd. v. 
Frank Pitchford & Co., Ltd., No. 518a, 
ante . 


2186. After this case add : — 

Application for directions.] — See R. S. 0., 
Ord. 63a, r. 21 A, & Nos. 2944a-29441, post. 

2189a. Counter-statement out of time.] 

— S. applied to the Comptroller-General 
of Patents under sect. 26 of the Patents & 
Designs Acts, 1907-1932, for the revocation 
of Letters Patent No. 450,457 granted to E. 
The patentee having failed to put in a counter- 
statement within the appointed time, appct. 
had no opportunity or putting in evidence 
under Patent Rule 45. A hearing having 
been appointed under rule 49 the patentee 
put in a counter-statement two days before 
the date appointed for the hearing. When 
the matter came before the superintending 
examiner, leave was given to admit the 
counter-statement out of time under rule 44, 
but an adjournment to allow appct. to put 
in evidence under rule 45 was refused. The 
hearing proceeded without further evidence 
& an order was made. Appct. appealed by 
petition : — Held : in view of the irregularities 
of procedure the order of the superintending 
examiner should be discharged & the matter 
returned for rehearing after an opportunity 
for the admission of evidence under the 
Patent Rules had been afforded, & the costs 
of the petition to the ct. should be paid by 
the patentee, the costs of the hearing before 
the superintending examiner to bo dealt 
with at the rehearing. A statutory declara- 
tion is not “ a publication other than a 
specification or publication already mentioned 
in the proceedings” with in Patents Rule 19. — 
Re Shepherd’s Application for Revoca- 
tion of Letters Patent No. 450,457 
(1938), 55 R. P. C. 205. 

2190. Add. Annotation : — Retd. Drysdale, Sidney 
Smith & Blyth, Ltd. v . Pavey Paxman & Co. 
(Colchester), Ltd., Jic Letters Patent No. 
274,102 (1937), 55 R. P. 0. 95. 

2222a. Power to order amendment of specification 
— Extent of power .] — Re Eveno’s Patent, 
No. 2261b, post. 

2251a. .] — Re Koerner’s Patent 

(1928), 45 R. P. C. 442. 

2254a. Application to make order rule of court — 
By Side Bar Motion.] — Practice Note 
,(1930), 09 L. Jo. 80; 109 L. T. Jo. 54; 
[1930] W. N. 9. 

2257. Add. Annotation: — As to (2) Consd. Re 
Adamson (Daniel) & Co. & Kerfoot Patent 
353,087 (1932), 50 R. P. C. 171. 

mo*. Ambiguity.] — I. B. E„ Ltd., applied to the 
Comptroller-General of Patents under sect. 26 
of Patents & Designs Acts, 1907-1928, for 
the revocation of letters patent No. 321,721 
granted to D. The Assistant-Comptroller 


PART XIII. SECT. 1, SUB-SECT. 1.— B. 

ip. Proceedings by information — 
Validity.) — Held : the present action 


to impeach Sc annul certain patents of 
invention Instituted In this ct. by 
Information in the name of the A.-G. 


of Canada was properly Instituted 
under rule 16 , notwithstanding the pro- 
visions of sect. 37 of Patent Act pro- 
viding for procedure by scire facias ; 
(S) the Exchequer Ct. Act authorises 
the Oown to Institute proceedings 
upon the information of the A.-G. of 
Canada to impeach a patent of in- 
vention, without showing that It is 
otherwise a party interested.— R. v. 
MTEBfl Canadian Aircraft Co., Ltd., 


[1031] Ex. C. R. 146.— CAN. 

PART XIII. SECT. 1, SUB-SECT. 2.— F. 

m i. .] — W bight v. Bell Tele- 

phone Oo. (1887), 2 Exch. O. R. 652. — 
CAN. 

PART XIII. SECT. 2, SUB-SECT 2.— E. 

2236 i. Inadequacy of home manu- 
facture.}— Held : (1) a patentee who 

has claimed a wholly new Invention 
must manufacture it in Canada or 
subject himself to the provisions of 
sect. 65 of the Patent Act; (2) the 
importation into Canada of a patented 
article in sufficient quantities to meet 
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the demand in Canada for that article 
is not a working of a patent in Canada 
as contemplated by the Patent Act ; 
(3) engineering work done in advance 
of any sale of acoustical board in order 
to determine the particular character 
& formation of the material most suit- 
able to meet any particular sound 
problem, the appointment of selling 
agents, the licensing of individuals or 
acoustical engineers, is not a working 
of the patents on a commercial scale, as 
contemplated by the Patent Act.— 
Oklotex Corfn. & Dominion Sound 
Equipment v. Donnacona Paper t o , 
ltd., [1939] Ex. o. R. 128 ; 1 I). L If 
61 9.—-UAN. 
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ordered the specification to be amended. 
I. B. E., Ltd., appealed to the ct. It was con- 
tended ( inter alia) for applts. that the letters 
patent ought to be revoked on the ground of 
(1) insufficient description, <fc (2) ambiguity. 
It was contended ( inter alia) for resps. that 
the ct., on an appeal under sect. 26, had no 
power to order an amendment : — Held : by 
virtue of sect. 92 (2) of Patents & Designs 
Acte, 1907-1928, & of R. 8. 0., Ord. 63a, r. 6, 
the ct. has jurisdiction to order an amend- 
ment ; & the ground of ambiguity, unless it 
be identical with the ground of insufficiency 
of description covered by sect. 11 Q) (c), £s 
not open to a petitioner under sect. 26. The 
order of the Assistant-Comptroller was varied, 
& further amendments ordered . — Re Inter- 
national Bitumen Emulsions, Ltd., Peti- 
tion for the Revocation op Dehn’s 
Patent (1932), 49 R. P. 0. 368. 


2261a. Power of court — To order amendment of 
specification.] — Re International Bitumen 
Emulsions, Ltd., Petition for the Revoca- 


tion of Dehn’s Patent (1932), 49 R. P. 0. 
368. 

2261b. Extent of power.] — In proceed- 

ings for the revocation of a patent under 
sect. 26 of Patents & Designs Acts, 1907 
& 1919, the power of the Comptroller to 
require the specification to be amended by 
disclaimer, correction, or explanation does 
not enable him to accept an amendment 
put forward by the patentee covering a wider 
claim or a different claim from that made in 
the unamended specification. Sect. 26 does 
not widen or enlarge the powers of amend- 
ment conferred on the Comptroller under 
sect. 21 or on the ct. under sect. 22. 

The procedure of amendment by way of 
disclaimer cannot be used so as to extract 
from the specification some feature or 
features not claimed or suggested as con- 
stituting the original invention, & to claim 
them as being the invention. — Re Eveno’s 
Patent, [1932] 2 Ch. 167 ; 101 L. J. Ch. 396 ; 
. 147 L. T. 478 ; 49 R. P. C. 385. 

Annotation : — -Reid. Re Johnson & Johnson (Great Britain,) 
Ltd. ’s Patent, [1938J Ch. 283. 


Part XIV. — Infringement 


2268a. .] — Letters patent were granted for 

“ improvements in or relating to bag corner 
* sewing & like operations.” Claim 1 of the 
specification was as follows : 41 A machine 
as hereinbefore characterised in which a 
work-engaging portion of the internal work- 
support has movement of accommodation to 
either side of the sewing point in a direction 
substantially parallel to the stitching line.” 
In an action for infringement of the patent, 
defts. denied infringement & alleged that the 
patent was invalid by reason of prior publica- 
tion, prior user, want of subject-matter, & 
inutility, & they counterclaimed for the 
revocation of the patent : — Held : the first 
feature of the invention described & claimed 
in the specification was for the work-engaging 
member or tablet at the tip of the horn & 
consisted in its shape & method of attach- 
ment, the tablet used in defts.* machine 
differed wholly in form & method of attach- 
ment from the tablet described in the 
specification of the patent, defts.’ machine 
did not embodv any invention described in 
& claimed by the specification, & therefore 
there was no infringement ; further, on that 
interpretation of the specification there had 
been no prior publication or user of the 
invention described, which possessed utility, 
& defts. had failed to establish any ground of 
revocation. The action & counterclaim were 
dismissed with costs, with the usual set-off, & 
a certificate with respect to certain of the 
particulars of objections & a certificate of 
validity were granted. — British United 
Shoe Machinery Co., Ltd. v. Isaacson & 
Ralphs (Norwich), Ltd. (1934), 61 R. P. C. 
289. 

2268b. .] — Letters Patent No. 403,952 were 

granted for 44 improvements in or relating to 
reflecting signs for roads & streets.” Pltfs. 
commenced an action for infringement. 
Defts. denied infringement & alleged that the 


patent was invalid & counterclaimed for its 
revocation. Claim 1 of the patent was as 
follows : 44 A reflector sign illuminated by an 
external source of light, comprising in com- 
bination with the matter to be displayed a 
light-condensing plate of clear glass or other 
transparent material, one face of which is 
provided with a plurality of small lenses of 
convex external surface, the foci of which 
are at the plane face of the plate, & a dis- 
persively reflecting surface at said plane 
lace.” It was held at the trial that the 
patent had not been infringed <5£ was invalid 
for want of subject-matter & the patent was 
ordered to be revoked. Pltfs. appealed. 
The parties settled the appeal, after argument, 
upon terms that the appeal in the action 
Should be allowed subject to pltfs. (applts.) 
abandoning their claim that defts. had 
infringed. Resps. thereupon took no part 
in the appeal against revocation of the 
patent : — Held : the patent was not wanting 
in subject-matter & was valid ; & that the 
appeal against the order for revocation 
should be allowed & that order be dis- 
charged ; & a certificate of validity was 
granted ; also that the method of dis- 
secting a combination into its constituent 
elements, & then examining each ^element 
to see whether it was obvious or not, is to be 
applied with great caution as tending to 
obscure the fact that the selection of the 
elements presupposes the conception of the 
combination & the result to be obtained. — 
Albert Wood & Amcolite, Ltd. v. Gows- 
hall, Ltd. (1936), 64 R. P. 0. 37, O. A. 

Annotation : — Retd. British Thomson-Houston Co., Marconi’s 
Wireless Telegraph Go. & Electric & Musical Industries 
Ltd. v. Guildford Radio Stores & Cole, Ltd. (1937), 55 
R. P. C. 71. 

2270a. Ownership without user.] — In 1934 pltf. 
commenced an action for infringement of 
three patents, the date of acceptance of the 
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earliest of which was Nov. 1932. By his 
particulars of breaches, pltf. alleged infringe- 
ment by reason of the ownership of a machine 
urchased from pltf. in 1930 & subsequent to 
an. 1932, & prior to the issue of the writ 
modified so as to be in accordance with the 
specifications of the patents & in infringement 
of each of the claims of the same. Defts. 
moved to strike out the statement of claim 
on the grounds that it disclosed no cause of 
action & that it was embarrassing : — Held : 
the statement of claim did not necessarily 
disclose any cause of action, as the particulars 
of breaches merely stated that defts. owned a 
machine which they had modified, possibly 
at a time when they were entitled to do so. 
The statement of claim was struck out. 
Pltf. appealed to the Ct. of Appeal : — Held : 
on appeal, the statement of claim did not 
allege infringement of the patents after the 
date of acceptance of the complete specifica- 
tions, & therefore it did not disclose a good 
cause of action ; mere ownership without 
possession was not sufficient to raise a pre- 
sumption of an intention to use & the com- 
mission of an act which did not give rise to a 
cause of action was no evidence of an in- 
tention to commit an act that was unlawful. 
The appeal was dismissed with costs. — 
Schuster v. Hine Parker & Co., Ltd. 
(1935), 52 R. P. C. 345, C. A. 

2273. Add. Annotation: — As to (4) Folld. Pittevil 
& Co. v. Brackelsberg Melting Processes, Ltd., 
[1932] 1 Ch. 189. 

2274a. .] — Pittevil & Co. v. 

Brackelsberg Melting Processes, Ltd., 
No. 3317a, post. 

2281a. .] — Stelos Re-Knit, Ltd. v. Ladda- 

Mend Co., Ltd. (1931), 48 R. P. C. 435. 

2298. Add. Annotation : — Refd. No-Fume, Ltd. 
v. Frank Pitchford & Co. (1935), 52 R. P. C. 
231. 

2302. Add. Annotation : — Refd. V. I)., Ltd. v. 
Boston Deep Sea Fishing & Ice Co., Ltd. 
(1935), 52 R. P. C. 303. 

2802a. User at sea outside three-mile 

limit.] — V. D., Ltd. v. Boston Deep Sea 
Fishing & Ice Co., Ltd., Re Vigneron Dahl 
et cie Petition for Revocation of Letters 
Patent, Re Vigneron’s Application for 
Letters Patent (No. 175,824), No. 604a, 
ante. 

2307. Add. Annotation : — As to (1) Consd. Schuster 
v. Hine Parker & Co. (1935), 52 R. P. C. 345. 

2312. Add. Annotations : — Refd. Sharpe & Dohme 
Inc. v. Boots Pure Drug Co. (1928), 46 R. P. C. 
153 ; Pope Appliance Corpn. v. Spanish River 
Pulp & Paper Mills (1929), 98 L. J. P. C. 60. 

2332. Add. Annotation : — Consd. Re L’Air Liquide 
Soci£td Anonyme pour L’Etude et L’Exploi- 
tation des Procedes George Claude’s Patent 
(1930), 49 R. P. C. 428. 

2887a. Form of patented article modified.] — 

Thd patentee of a collapsible tube & cap for 
holding tooth paste licensed defts. to make 
& sell the tube & cap, but with the condition 
that each tube should be stamped with 


certain words. Defts. sold a modified form 
of tube & cap unstamped : — Held : the 
modified form was not within the patent, & 
there was consequently no infringement. — 
Huntoon Co. v. Kolynos (Incorporated) 
(1930), 47 T. L. R. 67 ; 47 R. P. 0. 430 ; 
affd. t 48 R. P. 0. 98, C. A. 

2342. Add. Annotation ; — Folld. Chloride Electrical 
Storage Co. v . Silvia Wireless Stores (1931), 
48 R. P. C. 468. 

2344a. Attached to article.] — The 

owners of letters patent relating to electrical 
batteries brought an action for infringement 
against defts. claiming damages Sc an in- 
junction restraining them from infringing by 
selling certain batteries of the D. T. G. type 
manufactured by pltfs. below authorised 
prices. It was alleged by pltfs. that each of 
the said batteries had a label pasted upon it 
that it must not be sold below the catalogue 
price fixed by the patentee, & was enclosed 
in a carton on which was printed a notice in 
the same terms. F. J. S., trading as deft, 
firm which carried on business at a shop in 
L., admitted in evidence & in his answers to 
interrogations that he had knowledge of the 
restrictions, but denied (a) that all of the 
batteries sold by pltfs. bore the alleged 
label ; (6) that all of such batteries were 

enclosed in the alleged cartons ; (c) that 

deft, firm had ever sold any of such batteries 
below the price fixed by pltfs. as alleged : — 
Held : defts. having had knowledge of the 
restrictions upon the evidence sold batteries 
at prices lower than that fixed by pltfs. as 
patentees. Judgment was given for pltfs. 
& an injunction was granted with costs. — 
Chloride Electrical Storage Co., Ltd. 
v. Silvia Wireless Stores (1931), 48 
R. P. C. 468. 

2358a. .] — Letters patent were granted in 

1916 for “ Improvements in ironing machines 
& apparatus.” One of the claims was as 
follows : “ In an ironing machine of the type 
specified, mounting the device employed to 
control the movements of the iron on the 
mechanism by which reciprocating motion 
is imparted to the iron in such a manner that 
said device partakes of both the horizontal 
& the vertical movements of the element 
which carries the iron.” Pltfs. alleged that 
defts. had infringed the patent. Defts. 
denied infringement, & alleged that the 
patent was invalid for want of novelty, by 
reason of prior publication & prior public 
general knowledge, & for want of subject- 
matter : — Held : there was novelty & subject- 
matter Sc the patent was valid, but that the 
claims were limited to machines “ of the type 
in which a flat iron of such a weight as will 
give the necessary pressure is employed,” & 
defts.’ machine was npt of this type & 
consequently there was no infringement. 
The action was dismissed. Pltfs. & defts. 
were directed to tax their respective costs of 
the action, pltfs. to have one-fifth & defts. 
four-fifths of such costs. — L ister Bros. v. 
Thorp, Medley & Co. (1930), 47 R. P. C. 
99 ; affd., 47 R. P. C. 626, C. A. 


PART XTV. SECT. 1, SUB-SECT. 8. — A. 

23S7 i. Bale in breach of limited licence 
— Necessity for knowledge of limitation.] 
— In a nut by a patentee of article* 


against a vendor of them for infringe- 
ment of pltf.’s patent by selling them 
contrary to conditions imposed by 
the patentee, it is neoeeeary to allege 
in the statement of claim that deft. 
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acquired the patented articles with 
knowledge of those conditions. — 
Columbia Gramophone Co., Ltd. v. 
Fossey (1927)» 27 S. R. N. S. W. 246; 
44 N. S. W. W. N. 87.— AUg. 



Cases 2358b— 2888a. English and Empire Digest Supplement. 


2358b* .] — In 1924 letters patent were 

granted for “ Improvements in electric 
couplings, terminals, & the like.’' Claim 14 
was as follows : “ An electric coupling sub- 
stantially as described with reference to 
figs. 11 & 12 of the accompanying drawing." 
Pltfs. brought an action for infringement of 
this claim. Defts. denied infringement & 
alleged that the patent was invalid by reason 
of prior publication & for want of utility : — 
Held : Claim 14 was for a combination of a 
plug 3c socket & that, as defts. sold a plug 
that was not combined with a socket, they 
did not infringe. — Chapman & Cook & 
Lectro Link, Ltd. v. Deitavis, Ltd. (1930), 

47 R. P. C. 163. 

2358c. .] — Letters patent dated Aug. 13. 1923, 

were granted to pltf. entitled “ improvements 
in or relating to apparatus for tipping & dis- 
charging railway wagons." Claim 1 was as 
follows : “ Apparatus of the type herein 

referred to, for tipping & discharging railway 
wagons, wherein the carrier is pivoted to & 
carried by the lower short arms of a pair of 
levers carried by stationary standards or 
supports arranged at the opposite ends of the 
carrier, the longer & upwardly extending 
arms of the levers being connected together 
by a sustaining beam that serves to hold a 
Wagon on the carrier during the tipping 
operation but which is no: nally in an in- 
operative position clear of the wagon, the 
pivotal connections between the levers & 
the carrier & between the levers & the 
standard being so arranged that the centre 
* of gravity of the carrier & a wagon thereon 
will in all working positions of the carrier 
be to that side of the vertical plane passing 
through the pivotal connections between the 
levers & stationary standards or supports 
that is opposite to that side to which the 
carrier & wagon are moved for tipping the 
wagon substantially as described." In 1931 
pltf. commenced an action for infringement 
of the patent claiming the usual relief. 
Defts. denied infringement & alleged that 
the patent was invalid : — Held : the letters 
patent were valid ; the words “ short " & 

“ longer " in relation to the arms of levers 
referred to in the specification were words 
limiting the monopoly claimed & not describ- 
ing the best way known to the patentee of 
working his invention, & upon this con- 
struction there was no infringement. The 
action was dismissed with costs. — Mitchell 
v. West’s Gas Improvement Oo., Ltd. 
(1934), 51 R. P. C. 177. 

2358d. .] — Letters patent were granted for 

" improvements in & relating to sound 
recording apparatus." The invention related 
to the reduction of background noise, by 
reducing the transparent area of the photo- 
graphic sound track during periods of low 
sound • intensity, but utilising a rectified 
component of the microphone current. 
Claims 1, 2 & 6 were as follows : “ 1. In the 
method of making a photographic sound 
record consisting in varying the amount of 
light falling upon an elementary transverse 
strip of a moving film in accordance with the 
wave form of the sound to be recorded, pro- 
ducing automatically in accordance with the 
volume of the sound to be recorded a super- 
imposed variation either of the mean intensity 
of the recording light beam (in variable 
density recording) or of the mean position 

no 


of the light beam with reference to the sound 
track (in variable width recording). 

2. The method of making a photographic 
sound record in which the clear area varies 
with the volume of the sound being recorded 
which comprises exposing a sensitive film 
to a light beam, vibrating the beam laterally 
of the film in accordance with the wave form 
of the sound being recorded, & producing an 
* additional lateral displacement of the beam 
in accordance with the volume of the sound. 
... 6. Apparatus for photographically re- 
cording sound on a moving sensitive film com- 
prising a light source, an oscillograph galva- 
nometer arranged to reflect a light beam 
therefrom on to the film & adapted to be 
vibrated by an alternating current corre- 
sponding to the wave form of the sound to 
be recorded thereby forming a variable 
width sound record, & means for super- 
imposing on the alternating current a rectified 
component thereof which varies in accord 
ance with the volume of the sound being 
recorded " : — Held : on the true construction 

'* of the specification the patentee had limited 

* his claims to a lateral displacement of the light 
beam, whereas defts. had obtained their 
result by a longitudinal displacement of a 
triangular beam intersecting a slot ; also the 
patentee had limited his claims to the use of a 
component of the microphone , current, 
whereas defts, used that component to con- 
trol another current in inverse phase to the 
first ; defts. had not infringed the patent. — 
R. C. A. Photophone, Ltd. v. Gaumon*t- 
British Picture Corpn., Ltd., & British 
Acoustic Films, Ltd. (1935), 52 R. P. C. 
206 ; affd. (1935), 53 R. P. C. 167 C. A. 

2366. Add. Annotation : — As to (1) Refd. Norton 
& Gregory, Ltd. v. Jacobs (1936), 54 R. P. C. 
58. 

2389. Add. Annotation : — Refd. Re Higginson & 
Arundel’s Patent (1927), 44 R. P. 0. 430. 

2389a. .] — Letters patent were granted in 

1931 for "A new or improved rowing 
machine or rowing exercise apparatus." The 
first claim was as follows: "A rowing 
machine or rowing exercise apparatus, of the 
type herein referred to, which comprises an 
open rectangular or like frame or base of 
metallic tubular construction, a tubular 
footrest raised integrally from said frame or 
base, a stool or seat slidably supported on 
rollers or runners upon the side tubes of said 
frame or base & having spiral tension spring 
attachments to the forward part thereof, « 
a pair of handies or hand grips mounted on 
the forward part of said frame or base & 
having spiral tension spring attachments to 
the rearward part thereof.” Pltfs. alleged 
infringement by the sale of a Spenby 
Sculling Machine." Defts. alleged that the 
patent was invalid on the grounds of want 
of novelty, by reason of prior publication in 
a number of prior specifications, & common 
general knowledge, want of subject-matter, 
insufficiency of description 3c lack of utility : 
— Held: defts.* machine did not infringe 
pltfs.’ claim, since the machine did not con- 
tain all the integers of that claim. In the 
circumstances It was unnecessary for the issue 

j of validity to be decided. The action was 
dismissed. Pltfs. were ordered to pay defts.* 
costs, except in so far as they had been 
increased by the issue of validity. — Terry 3c 
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Bowlbt v. Spencer & Beattie (1936), 62 
R. P. 0. 164. 

2989b. .] — In 1928 letters patent were granted 

in respect of 4 ‘ Improvements in rams & 
like devices.” Claim 1 was as follows: 
“ A ram of the type set forth in which the 
supporting rod engages with the piston in 
other than a rigid manner to allow of relative 
displacement, the distance between both 
elements when at their limiting positions in 
the internal combustion engine cylinder away 
from the ram proper being equal to the 
suction stroke of the piston. ,r In 1936 pltfs. 
commenced an action for infringement of the 
patent. In the alleged infringement the 
working piston was rigidly attached to the 
supporting rod, but there was a second piston 
which was not attached thereto. Defts. 
denied infringement & alleged that the patent 
was invalid by reason of lack of novelty & 
subject-matter & insufficiency : — Held : the 
patent was valid, but the claims were limited 
to cases in which the working piston was not 
rigidly attached to the supporting rod, in 
this case tKe doctrine of “ pith Sc marrow ” 
or mechanical equivalents had no application 
& there was no infringement. The action was 
dismissed Sc pltfs. were ordered to pay nine- 
tenths of defts.’ costs. A certificate of 
validity was granted. — Haage v. Pegson, 
Ltd. (1935), 53 R. P. 0. 58. 

2417a. .] — F. Sc F., Ltd., the registered legal 

owners of Letters Patent No. 200,163 for 
“ Means for Pleating Sc Suspending Curtains 
Sc the like ” brought an action for imringe- 
ment against C., Ltd. At the trial defts. 
contended that on a proper construction of 
the claims there was no infringement, Sc 
that the patent was invalid for lack of 
subject-matter Sc for ambiguity. The first 
claim was “ A heading tape for pleating & 
suspending curtains Sc the like woven with 
‘ hook tubes ’ constructed to hold suspension 
hooks firmly to the tape, Sc provided with 
draw cords adapted to pleat the tape, the 
arrangement of the ‘ hook tubes ’ & draw 
cords being such that, on the tape being 
pleated, the ‘ hook tubes ’ lie in Sc across 
the channels of the pleats Sc the front portion 
of each ‘ hook tube ’ projects forwardly 


from the tape <fe/or the tape proper projects 
rearwardly from the said front portion of the 
4 hook tube * substantially as herein set 
forth.” Pltfs. contended that defts. had 
taken the “pith Sc marrow” of pltfs.* 
invention : — Held : the hook tubes in defts.* 
tape did not “lie in Sc across the channels 
of the pleats ” Sc on the proper construction 
of the claims defts. had not infringed, Sc the 
“ pith Sc marrow ** of the invention was 
expressly contained in claim 1 ; in the cir- 
cumstances it was unnecessary to consider 
the question of validity, since if the Ct. of 
Appeal were to hold that the construction 
of the specification was wrong, it would not 
be assisted by observations of the question of 
validity. The action was dismissed with 
costs. A certificate was granted in respect 
of certain of the particulars of objections. — 
French & Thomas French & Sons, Ltd. v. 
Chalco, Ltd. (1938), 55 R. P. C. 157. 

2428a. .] — Letters Patent No. 474,947 dated 

Dec. 30, 193G, were granted to Arthur Henry 
Bland for 44 Improvements in respect of 
Amusement Devices.” 

Claim 1 was as follows : “ An amusement 
device of the kind set forth wherein each 
vehicle is fitted with current collecting brushes 
spaced so as to contact with adjacent con- 
ductive strips on the track, the brushes 
being swivelled with the steering mechanism 
& being mounted on a plate or the like, which 
plate is directly pivoted to a member rigid 
with the chassis, as a result of which upon a 
turning or steering movement being imparted 
to the steering wheel the brushes move 
together through such a large arc that they 
are brought into contact with adjacent con- 
ductive strips whenever contact has been 
interrupted.” Pltfs. by writ issued on 
Feb. 17, 1938, sued defts. for infringement of 
this patent. Deft, denied infringement Sc 
counter-claimed for revocation of the patent 
alleging prior publication in a specification, 
want of subject-matter, insufficiency Sc false 
suggestion : — Held : the patent was not 
anticipated & the defences of want of subject- 
matter, want of utility & insufficiency of 
description failed, but there was no infringe- 
ment as defts.* cars did not achieve the result 


PART XIV. SECT. 1, SUB-SECT. 8. 

2890 iv. .] — Held : (1) pltf. had 

taken the substance of deft.’s invention 
& any difference in the arrangement of 
parts, the material employed, or the 
order of the different steps in the manu- 
facture, are diversities of form & not 
diversities of substance ; (2) the taking 
of two steps to accomplish what 
patentee does in one step does not void 
an invention, unless the former repre- 
sents an entirely different conception 
of means & method for securing the 
same end. — J. K. 8mjt Sc Sons, Inc. 
v. McCuntock, [19391 Ex. C. R. 121.— 
CAN. 


PART XIV. SECT. 1, SUB-SECT. 9. 

2418 I. Not conclusive of infringe * 
meni.) — A patent depending on a new 
element added to a known compound 
to produce a new result is infringed by 
a compound directed to the same 
result by an equivalent means even 
though the new element is not added. — 
Novocol Chemical Manufacturing 
Co. of Canada v. MacFarlane Sc 
Robertson, £1939] Ex. 0. R. 131 ; 
£1939] 1 D. L. R. 549.— CAN. 

2419 I. Not conclusive of infringement 


— Difference in method .] — Held : the 
essence of the alleged invention rested 
on what the patentee describes as a 
process of destructive distillation of 
waste liquors, the evaporation of all 
water Sc combustion of nearly all the 
consumable products in the liquor, i.e. 
woody or ligneous matter, in its down- 
ward flight in the upper zone of the 
furnace, leaving nothing but a carbon 
residue Sc non-volatile Balts reaching 
the floor of the furnace, Sc the method 
employed by defts., where recovery 
takes place on the hearth Sc not by 
distillation in the upper zone, was 
radically different, was based on an 
altogether different idea & principle & 
could not be said to be an infringement 
of pltfs.' patent. — Ross (L O.) 
Engineering Corpn. Sc C. L. W. 
Patents Corpn. v . Canada Paper Co. 
Sc Howard Smith Paper MiLxs. LTn., 
[19821 Ex. C. R. 141; rewd., U934] 
1 D, L. R. 786.— CAN. 

2428 i. Not conclusive • of infringe - 
meni — Substantial identity. .]— -Infringe- 
ment of a patent for frost shields on 
cars is not avoided by changing the 
means or adhesive properties which 
bold it to the glass.— Duekbe Attwood 

in 


Co. v . AUGER, [1938] 2 D. L. R. 256. — 

CAN. 

cm. Difference in method.) — Pltf. 
alleged infringement of a patent re- 
lating to handles for use on caskets 
Sc other reoeptacles. The ct. found 
that there was invention In pltf. s idea 
of the mode of construction of the two 
members of the handle which permitted 
the locking of the handle to be effected 
by merely lifting the grip after it was 
placed in the base ; that there was no 
anticipation in the prior art ; that 
deft.’s handle differed from that of 
pltf. only in the practice of looking the 
members by a machine operation, a 
means which produced the same 
handle Sc the same result: — Held: 
Infringement cannot be evaded because 
one cnooses to adopt a slower Sc more 
expensive method of doing What a 
patent clearly states may be done m 
another & better way. Invention 
should not be denied upon the ground 
of the mere simplicity of the thing 
invented Sc patented. — Dominion 
Manufacturers, Ltd. v . Electro- 
lier Manufacturing Co.. Ltd., 
[19331 Ex. O. R. HlJ affd., £1934] 
B. C. R. 436; 3 3X L, R. 067. — CAN. 
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specified in the claims. The counterclaim 
was dismissed with costs. Pltfs. were given 
the costs of the issue of validity & defts. the 
costs of the issue of infringement, the general 
costs of the action to be apportioned by the 
taxing master between these issues. A 
certificate of validity was given as to Claims 1 
& 3. — Lang Wheels (Mfg.) Ltd. & Bland 
v. Wilson (1938), 66 R. P. C. 295. 

2441. Add. Annotation Retd. N. V. “ Splendor ’* 
Gloeilampon Fabrieken v. Omega Lamp- 
works, Ltd. (1933), 60 R. P. C. 393. 

2458a. What amounts to patent of principle.] — 

In 1913 letters patent were granted in respect 
of “ improvements in receivers for use in 
wireless telegraphy Sc telephony.” Claim 1 
was as follows : “A receiving system for 
electrical oscillations which contains a valve 
for magnifying the oscillations Sc which is so 
arranged that the circuit in which are set up 
the magnified oscillations reacts on the circuit 
in which occur the oscillations to be magnified 
substantially as described.” In 1930 pltfs. 
commenced an action against defts. for 
infringement of the patent. Defts. denied 
infringement Sc alleged that the patent was 
invalid by reason of lack of novelty, subject- 
paatter & utility, Sc because the specification 
was ambiguous : — Held : the patent was 
valid, but it did not clain a principle of 
construction but an apparatus of particular 
construction Sc method of working, & defts. 
had not infringed. The action was dis- 
missed, defts. being given four-fifths of their 
costs, Sc pltfs. one-fifth of their costs, a 
direction being given to the taxing master 
to include in defts.’ costs the reasonable costs 
of putting in evidence certain matters referred 
to in the particulars of objections. No order 
was made on an application by defts. for 
costs on the higher scale Sc for three counsel. — 
Marconi’s Wireless Telegraph Co., Ltd. 
v. Philips Lamps, Ltd. (1933), 60 R. P. C. 287. 

2461. Add. Annotation: — Generally , Refd. Mar- 
coni’s Wireless Telegraph Co. v. Philips 
Lamps, Ltd. (1933), 50 R. P. C. 287. 

2469. Add. Annotation : — Refd. Marconi’s Wire" 
less Telegraph Co. v. Philips Lamps, Ltd* 
(1933), 50 R. P. C. 287. 


2474. Add, Annotations : — Refd. Marconi’s Wireless 
Telegraph Co. t>. Philips Lamps, Ltd. (1933), 
50 R. P. C. 287 ; R. C. A. Photophone, Ltd. 
v. Gaumont-British Picture Corpn., Ltd. & 
British Acoustic Films, Ltd. (1935), 53 
R. P. C. 107. 

2479. Add. Annotation: — Ae to (1) Refd. Rondo 
Co., Ltd. v. Gramophone Co. (1929), 46 
R. P. C. 378. 

2483. Add. Annotation : — Generally , Refd. Electric 
Sc Musical Industries, Ltd. v. Lissen, Ltd., 
[1938] 4 All E. R. 221. 

2528. Add. Annotation : — Refd. Harmer v. Arm- 
strong, [19341 Ch. 66. 

2537a. .] — Held : Heap v. Hartley , 

No. 1584, did not decide that a licensee could 
not properly be joined with the patentee in 
an action for infringement, Sc he should not 
be struck out on this application, which was 
dismissed. — Trico Products Corpn. Sc Trico- 
Folberth, Ltd. v. Romac Motor Acces- 
sories, Ltd. (1933), 61 R. P. C. 90. 

2538a. Prior grantee.] — Norton Sc Gregory, Ltd* 

. v. Jacobs (1933), 60 R. P. C. 257. 

2556. Add. Annotation : — Refd. The Jupiter (No. 3) 
(1927), 137 L. T. 333. 

2560. Citations : — For ”47 Sol. Jo. 305” read 
” 07 Sol. Jo. 305.” 

Add. Annotation : — Refd. Mackenzie,-Kennedy 
v. Air Council (1927), 138 L. T. 8. 

2563. Add. Annotation : — Refd. British Oxygen 
Co. v. Gesellschaft fiir Industriegasverwertung 
M. B. H. (1930), 48 R. P. C. 130. 

2570a. Motion to strike out — Action for declara- 
tion.] — Pltf., who was the grantee Sc regis- 
tered legal owner of four letters patent, com- 
menced an action against deft, claiming a 
declaration that he was the first Sc true 
inventor of the subject-matter of the patents 
& an injunction restraining deft, from repre- 
senting that he had any claim or interest 
in the patents. By his statement of claim 
pltf. alleged ( inter alia) that he was the first 
Sc true inventor of the subject-matter of the 
patents Sc that deft, had falsely represented 
that he was the co-inventor, together with 
pltf., of the inventions Sc that he had a claim 
to or interest in the patents. Deft, moved 


PART XIV. SECT. 1, SUB-SECT. 14. 

2513 i. Chemical equivalent .] — Held : 
tho solution manufactured Sc sold by 
defts. was the chemical equivalent of 
the Invention claimed by pltf. & was 
not so distinguishable from that of 

S ltf.’s as to be In fact a different solu- 
on, or one made by a process entiroly 
different from that of pltf., & there was 
infringement of pltf.’s patent. — Novo- 
ool Chemical Manufacturing Co. 
of Canada v. MaoFarlane, [1939] 
Ex. C. It. 151 ; I D. L. R. 549.— CAN. 

n f, ,] — paius v. Leding- 

nAM, [1931] #4 B. C. R. 289.— CAN 

n 11. Obvious equivalent. >— When 

an invention consists in the pro- 
duction of a new result, the patentee is 
not tied down to the particular means, 
or the idontioal parts mentioned in his 
specification. In other wordR one 
cannot make use of the novel principle 
of an invention, the carrying of which 
into effect is the real substance of the 
patentee’s invention, by substituting 
obvious equivalents for some of tho 
parts mentioned in the patentee’s 
specifications. Sc thus eeoape infringe- 
ment. — Canadian Radio Patents, 
Ltd. v. Hobbs Hardware Go., Ltd., 


[1929] 4 D. L. R. 82 ; Ex. C. R. 238 - 
CAN. 

PART XIV. SECT. 1, SUB-SECT. 15. 

2619 ii. .]— Pltf., owner of 

a patent of invontion, known as the H. 
patent, for a radio receiving circuit, 
alleged that the circuit used in the set 
manufactured Sc sold by deft, was an 
infringement of the Bald H. patent & 
asked that It be so declared & that 
deft, be restrained from further manu- 
facturing & using the said circuit : — 
Held : even assuming that deft.’s 
circuit contained component parts Sc 
arrangements distinguishing it from 
the specific circuit disclosed by H., Sc 
were patentable improvements, never- 
theless, the H. invention being new Sc 
useful, the fact that it was more useful 
with the subsequent improvements, 
afforded no ground for infringing the 
original Invention by using it with the 
subsequent improvement. — Western 
Electric Co., Ltd. v. Bell, [1929] 4 
D. L. R. 943 ; Ex. C. R. 213.— CAN. 

PART XIV. SECT. 2, SUB-SECT. 1, — A* 

2586 Hi. .J — CHANNELL v. 

O ’Cedar Corpn. (1927), 60 O. L. R. 
525 ; varied [1928] 3 D. L. R. 643 ; 
[1923] S. C. R. 548.— CAN. 


st. Subsidiary company .] — A New 
Jersey op. owning a patent sold its 
goods through a subsidiary Canadian 
co. : — Held : the New Jersey co. 
could recover damages for infringement 
in Canada, but the Canadian co. had 
no cause of action Sc was not entitled 
to bo joined as pltf. — Electric Chain 
Co. «, Art Metal Works, Inc., [19331 
4 D. L. R. 240 ; S. C. R. 581.— CAN. 

PART XIV. SECT. 2, SUB-SECT. 3.— 
A. 

sv. Service of.] — Held : servioe of 
the statement of claim at the place 
of business of deft., a registered firm 
doing business in the Province of 
Quebec Sc owned by one G. who was 
not served with tho statement of claim 
personally, constituted good servioe 
8c was regular, valid & legal. — Cana- 
dian General Electric Co., Ltd. v. 
National Illumination Co.. [1935] 
Ex. O. R. 242 ; [1930] 2 D. L. R. 10.— 
CAN. 

»y. Claims limited to patent.] — In an 
action for infringement pltf. is limited 
to the claims in his patent Sc they can- 
not be enlarged by tne specifications. — 
Dcrkee Atwood Co. v. Anger, [1939] 
1 D. h. R. 103.— CAN. 
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to strike out the statement of claim on the 

r ounds that it disclosed no cause of action 
tended to prejudice, embarrass or delay 
the trial of the action : — Held : the discretion 
of the ct. was one to be exercised at the trial, 
having regard to the facts which might then 
be established, 8c the motion must be dis- 
missed with costs. — Killen v. MacMillan 
(1031), 48 B. P. 0. 380. 

2595. Add. Annotation : — Consd. Schuster v . Hine 
Parker & Co. (1935), 52 R. P. 0. 345. 

2596. After this case add : — 

.] — See, also, Injunction, No. 839a. 

2601a. Application stood over — Where unreason- 
able & oppressive.]— -Pltfs. commenced an 
action for the infringement of four patents 
granted in respect of improved manufacture 
of cathodes for electric discharge valves. By 
their particulars of breaches pltfs. alleged that 
defts. had infringed the patents by importing 
into this country certain wireless valves 
which had certain specified characteristics, 
or some of them, & which had been manu- 
factured by a process comprising certain 
specified steps, or some of them. Defts. 
issued a summons for further particulars of 
the aforesaid characteristics & steps : — Held : 
defts. had full knowledge of the patented 
processes & of those used for the production 
of the alleged infringing valves, & their 
application for particulars was unreasonable 
& oppressive. The application was stood 
over generally with liberty to restore. — 
Mullard Radio Valve Co., Ltd. v . Tungs- 
ram Electric Lamp Works (Great Britain), 
Ltd. (1932), 49 R. P. C. 279. 

2606a. .] — Lektophone Corpn. v. Brown 

(S. G.), Ltd. (1929), 46 R. P. C. 203 ; affd., 
46 R. P. C. 439, 0. A. 

Annotation : — Herd. Marconi’s Wireless Telegrraph Co. v. 

Philips Lamps, Ltd. (1933), 50 R. P. C. 287. 

2614. Add. Annotations : — Apld. Heap Samuel & 
Son v. Bradford Dyers* Assocn. (1929), 46 
R. P. C. 254. Refd. British United Shoe 
Machinery Co. v. Gimson Shoe Machinery 
Co. (1928), 45 R. P. C. 85 ; Cincinnati 
Grinders (Inc.) v. B. S. A. Tools, Ltd. (1930), 
48 R. P. C. 33 ; Woodrow v . Long, Humphreys 
8c Co. (1933), 51 R. P. C. 25 ; Hardaker v. 
Boucher & Co. (1934), 51 R. P. C. 278. 

2627a. .] — In 1917, letters patent were 

granted in respect of “ improvements relating 
to electrodes for electric arc soldering.*’ 
Claim 1 was as follows : — “ In a method of 
coating electrodes for electric arc soldering 
by an extrusion process, winding the wire 
with asbestos yam or other suitable non- 
conducting material ( i.e . a second class con- 
ductor) in open spirals, substantially as & 
for the purposes set forth.” In 1932, pltfs. 
commenced an action for infringement of 
the patent, claiming the usual relief. Defts. 
denied infringement & alleged that the patent 
was invalid. They also pleaded that by 
reason of an order made in 1924, embodying 
an undertaking by pltfs. in an action against 


defts. not to bring any further action in 
respect of the infringements of the patent 
complained of in that action, pltfs. were 
estopped from bringing tliis action. This 
plea was ordered to be tried as a separate 
issue under R. S. C., Ord. 63a, r. 21a : — 
Held : upon the preliminary issue, pltfs. 
were not estopped from bringing this action, 
& defts. must pay the costs of this issue in 
any event. Upon the trial of the action, 
the patent was invalid by reason of anticipa- 
tion 8c want of subject-matter, & defts. had 
not infringed. The action was dismissed 
with costs. — Murex Welding Processes, 
Ltd. v. Weldrics (1922), Ltd. (1933), 50 
R. P. C. 178. 

2629a. Agreements by plaintiff containing Illegal 
condition — Defendant unable to give parti- 
culars until after discovery — Printed form 
Issued by plaintiffs.]— In an action for in- 
fringement of a patent relating to foam baths, 
defts. alleged that pltfs. had entered into 
agreements, in relation to a licence to use or 
work the process protected by the patent, on 
a printed form requiring the persons with 
whom the agreements were made to acquire 
from pltfs. or their noiniuces an extract not 
protected by the patent, & defts. relied on 
sect. 38 (4) of Patents & Designs Acts, 1907- 
1932. Defts. were unable until after dis- 
covery to give particulars of the persons with 
whom such agreements had been entered into. 
Pltfs. issued a summons for further & better 
particulars, which was adjourned into ct. as 
a procedure summons : — Held : although the 
rule was clearly intended to prevent any 
general fishing allegation having no apparent 
foundation on any particulars which defts. 
could give, defts. ought not at the present 
stage, having regard to the printed form, to 
be prevented from setting up the defence. 
Accordingly, the application was ordered to 
stand over until after discovery, the costs 
to be costs in the action.— Soapless Foam, 
Ltd. v. Physical Treatment Institutes, 
Ltd. (1935), 52 R. P. C. 250. 

2633a. Insertion by patentee of void condition In 
contracts— R. S. C., Ord. 53a, r. 8— Particulars 
of contracts — Time for.] — In 1931 pltfs. 
commenced an action for infringement of 
two patents. By their defence, defts. alleged 
( inter alia) that pltfs. had entered into 
certain contracts containing conditions which 
offended sect. 38 (4) of Patents & Designs 
Acts, 1907-32, particulars of certain of which 
contracts appeared in the particulars of 
objections, & by their particulars of objec- 
tions they alleged that among the contract* 
relied on were a number of specified contract*. 
An order for discovery was made containing 
a proviso that di*covery should be limited to 
a specimen copy of each typo of contract & 
a disclosure of the total number of each type. 
Before discovery was made, pltfs. issued a 
sqmmons for an order for particulars suffi- 
cient to identify each of the contracts relied 


PART XIV. SECT. 2, SUB-SECT. 3.— 

B. (b). 

mx. Inapplicability of English prac- 
tice .] — Under r. 28 of the General 
Rules A Orders of this ct., the ct. or a 
lodge thereof may order snob further 
& better particulars as such ct. or 
judge mar see fit. The practice laid 
down In Order 53a of the High Ct. of 


lftlce in England has not so far been 
loptod in this ct.— C anadian Radio 
a tents. Ltd. t>. Hioel Radio, Ltd., 
9291 Ex. C. R. 107.— CAN. 
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2621 i. Patent irregularly obtained — 
Untruth in affidavit verifying petition 

11 * 


r patent — Fada Radio, Ltd. v . 
anadian General Electric Co., 
td., [1927 J 3 D. L. R. 922; 11927] 
, C. U. 520.— CAN. 

2621 II. Absence of affidavit in 

ipport of petition for re-issued patent .J 
-Fada Radio, ltd. v. Canadian 
enerajl Electric Co., Ltd., (19271 

D. L. R. 922 ; [19271 S. O. R. 520.— 
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on in defence other than those set out in 
the particulars of objections t — Held : the 
particulars given complied with R. 8. 0., 
Ord. 63a, r. 8, So the application must stand 
over till after discovery. Pltfs. appealed to 
the Ot. of Appeal : — Held ; though there was 
some obscurity in the exact meaning of the 
defence, it was not embarrassing to pltfs., Sc 
the appeal was dismissed with costs. — G er- 
rard Industries, Ltd, v. Box Wiring Co., 
Ltd. (1933), 60 R. P. 0. 126. 

2638b. Embarrassing defence.] — Defts. to an action 
for infringement of letters patent being 
estopped from denying validity pleaded 

(а) that the alleged infringement was old, & 

(б) by an amendment made in the course of 
the motion to strike out they denied infringe- 
ment, giving particulars of the prior art relied 
upon for construing the specifications in suit. 
Pltfs. applied by motion to strike out the 
defence as showing no cause of action : — 
Held : the defence was embarrassing & 
should" be struck out save only the plea deny- 
ing infringement. — V. D., Ltd. v. Boston 
Beep Sea Pishing & Ice Co., Ltd. (1934), 
62 R. P. C. 1. C. A. 

2636a. Defence to counterclaim for revocation — 
Knowledge of defendants.] — In an action for 
infringement of a patent re ating to “ Im- 
provements in cooling tubes for dynamo 
electric machines Sc methods of manu- 
facturing the same/’ & counterclaim for 
revocation, in which the usual issues of 
infringement Sc validity were raised, pltfs. 
by their reply Sc defence to counterclaim 
alleged in support of the validity of the patent 
that defts. at all material times knew of the 
contents of the specification of the patent 
& of the design of motors Sc dynamos made 
by pltfs. in accordance therewith, & used such 
knowledge to design the apparatus pleaded 
in the particulars of breaches Sc also certain 
apparatus supplied to the Victoria Falls & 
Power Co. of South Africa. Pltfs. further 
alleged that defts. would have been unable 
without such knowledge to design either 
of the said apparatus. Defts. issued a 
summons, pursuant to R. S. C., Ord. 19, 
r. 27, for an order that the whole of such 
allegations might be struck out on the ground 
that they were unnecessary <fc embarrassing. 
The summons was adjourned into ct. as a 
procedure summons : — Held : pltfs. would be 
entitled to give in evidence the matters 
sought to be struck out, Sc they were therefore 
entitled to plead them Sc the ct. had no 
jurisdiction to strike them out. The sum- 
mons was dismissed with costs. — Laur- 
ence Scott & Electromotors, Ltd. v. 
General Electric Co., Ltd. (1938), 66 
R. P. C. 233. 

2641a. Plea by licences — Sued as stranger.] — The 
rule that the lioenoee of a patent is estopped 
from denying the validity of the novelty of 
his licencor’s patent is limited to proceedings 
in which the licencee is sued as such, & does 
not apply in an action for infringement of 
patent by making 4b selling the patented . 
article in a manner & to an extent in Sc to 
which the licence would be no defence. 


Deft, was a licencee of a patent for the 
making & fitting of boiler joints, the licence 
being limited to the counties of Northumber- 
land, Durham, Lincoln, & part of Yorkshire, 
& entitled under the terms of the licence to 
trade under a certain registered business 
name within that limited area. He traded 
in the patented articles 4b in the said business 
name outside that area, whereupon pltfs., 
who were the owners of the patent, brought 
an action against him for infringement Sc 
passing-off. The licence was referred to in 
the pleadings for the purpose of defining the 
limited area within which it was available to 
deft. Deft, by his defence pleaded that the 
patent was invalid by reason of objections, 
particulars of which were given, Sc also for 
want of novelty. Pltfs. moved to strike out 
the paragraphs setting up the invalidity of 
the patent Sc the particulars of objections, 
on the ground that deft, as a licence© was 
estopped from denying the validity of the 
l ' patent : — Held : the objection failed, as 
deft, was not sued as licencee, but as a 
* stranger for infringement outside the area 
for which the licence was available. — Fuel 
Economy Co., Ltd. v. Murray, [1930] 2 Oh. 
93 ; 99 L. J. Oh. 466 ; 143 L. T. 242 ; 47 
R. P. 0. 340, 0. A. 

Annotation : — Reid. V. D., Ltd. v. 'Boston Deep Sea Fishing 
& Ice 0o., Ltd. (1935), 52 R. P. O. 303. 

2641b. .] — V. D., Ltd. v. Boston Deep Sea 

Fishing & Ice Co., Ltd., Re Vignbron Dahl 
et cie Petition for Revocation of Letters 
Patent, Re Vigneron’s Application for 
Letters Patent (No. 176,824), No. 004a, 
ante . 

2648a. Mutual lloence agreement — Covenant not 
to dispute validity.] — Pltf. & defts., who were 
respective owners of patents for conveying 
apparatus, entered into an agreement 
whereby each was granted a licence to use the 
invention of the other. The agreement 
recited the acknowledgment by the parties 
of the validity of the respective patents of the 
other, Sc contained a covenant by defts. not 
at any time hereafter to dispute the validity 
of pltf.’s patent. The agreement also con- 
tained a clause referring to arbn. any dispute 
between the parties other than the question 
of infringement or the recovery of royalties. 
In an action for royalties under the agreement 
Sc damage for infringements committed 
prior to it defts. pleaded that pltf. ’s patent 
was invalid, Sc that there was an implied 
term in the agreement that pltf. should 
accept the same in satisfaction of all claims 
in respect of infringements then outstanding. 
The questions as to whether in view of the 
covenant in the agreement defts. cbuld put 
the validity of pltf.’s patent in issue, Sc 
whether such a term as pleaded in the 
defence could be implied, were set down for 
hearing as preliminary questions of law : — 
Held : in view of the covenant in the agree- 
ment defts. were not entitled to dispute the 
validity of pltf f ’s patent, & such a term as 
pleaded in the defence must be implied in the 
agreement in order to give business efficacy 
to the contract. — Campbell v, Hopkins (G.) 
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S? Sons (Oler kenwel l), Ltd. (1031), 49 
R. P. C. 38. 

2648b. — * — Infringement prior to agreement — 

1 1mplied term precluding denial of validity.] — 

Campbell v. Hopkins (G.) So Sons (Clerken- 
well), Ltd., No. 2648a, ante . 

2664a. Objection of want of conformity 

between provisional & complete specifica- 
tions.] — Where deft. In a patent action objects 
to the validity of pltf.’s patent on the ground 
that there is a want of conformity between 
the provisional Sc complete specifications, it 
is not sufficient for him to state in his par- 
ticulars of objection that the invention 
described in the complete specification is not 
riie same as the invention described in the 
provisional specification s he must state in 
what the difference consists. — Anglo- 
American Brush Electric Light Corpn. v. 
Crompton (1886), 34 Ch. D. 162 ; 66 L. J. Ch. 

167 ; 65 L. T. 722 ; 35 W. R. 125 ; 3T. L. R. 

136 ; (1884-1886), Griffin’s Patent Cases 

84, C. A. 

2667. Add. Annotation : — Refd. Drysdale Sidney 
Smith Sc Blyth, Ltd. v. D&vey Paxman & 

Co. (Colchester), Ltd., Re Letters Patent 
No. 274,162 (1937), 56 R. P. C. 96. 

2668a. Ambiguity.] — Pltfs. commenced an action 
against defts. for infringement of letters 
patent. Defts. denied infringement & 
alleged that the patent was invalid by reason 
of want of novelty, subject-matter, Sc utility, 

Sc because the specification & claims of the 
patent were ambiguous. Pltfs. issued a 
summons asking for particulars of what 
parts Sc in what respects defts. alleged the 
specification was ambiguous : — Held : no 
useful purpose would be served by the 
particulars, Sc they might be embarrassing 
to defts. The application for particulars 
was refused. — Marconi’s Wireless Tele- 
graph Co., Ltd. v. Cramer (J. B.) & Co., 
Ltd. (1932), 49 R. P. 0. 400. 

2676a. .] — Hard aker v. Boucher & 

Co., Ltd. (1934), 61 R. P. C. 278. 

2676b. Allegation of long period of “ regular 

manufacture ” — No dates specified,] — B ritish 
Thomson- Houston Co., Ltd. v. Crompton 
Parkinson, Ltd. (1935), 52 R. P. C. 409. 

2679. Add. Annotation : — Refd. Gottschalck Sc 
Co. v. Velez Sc Co. (1936), 53 R. P. C. 403. 

2697a. .] — Birtwhistle v. Sumner 

Engineering Co., Ltd. (1928), 46 R. P. C. 59. 

2703a. Earliest & latest dates of prior user.] — 

In a petition for the revocation of two patents 
petitioner alleged that the patents were 
invalid by reason ( inter alia) of prior public 
user, Sc that neither appct. was the true Sc 
first inventor. In the particulars of objec- 
tions sundry instances of prior public user 
were given : — Held : reaps, are entitled under 
R. S. C., Ord. 53a, r. 16, to particulars giving 
the earliest Sc latest dates of each alleged 
prior public user, distinguishing between 
manufacture, sale, demonstration & use.— 

Re Martin’s Patents, [1936] I All E. R. 711. 

2709. Add. Annotation: — Refd. Gottschalck Sc 
Co. v . Velez & Co. (1936), 53 R. P. C. 403. 

2728a. Defendant relying on manufacture out of 
United Kingdom.}— In an action for infringe- 
ment of three patents, defts. revised ( inter 
alia) the defence that tne patents were liable 
to be revoked under sects. 25, 27 of Patents 
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Sc Designs Aot, 1907 (c. 29), on the ground 
that the patented articles Sc processes were 
manufactured Sc carried on exclusively as 
mainly outside the United Kingdom. Pltfs. 
obtained an order in chambers directing cer- 
tain particulars to be given ( inter <ma) of 
whom Sc by whom such articles have been 
manufactured as aforesaid, where Sc by 
whom the processes had been carried on, 
Sc by whom Sc from whom the impartial 
commodity had been obtained. The order 
was appealed against by way of motion to 
discharge, but this motion was refused with 
costs. Defts. gave particulars under the 
order. These particulars alleged ( inter alia) 
manufacture on the continent of Europe by 
pltfs. as other persons who manufactured 
for or sold to pltfs. Sc by named persons, Sc 
“ by persons who are the manufacturers of 
the Saccharin referred to ” in an official 
annual statement, the names of such persons 
Sc their places of manufacture being un- 
known to deftB. Pltfs. then obtained an 
order for certain further particulars to be 
given within fourteen days after service of 
notice of trial, & defts. moved to discharge 
this order : — Held : the particulars given 
amounted to a mere general statement that 
all the Saccharin imported into the United 
Kingdom was Saccharin manufactured ex- 
clusively on the continent, Sc was manu- 
factured for Sc sold to pltfs. The motion 
was dismissed & the costs to be pltfs.’ in any 
event. — Saccharin Corpn. v. National 
Saccharin Co., Ltd. (1910), 27 R. P. 0, 
364, C. A. 

2730a. .} — Lusty (W.) & Sons v. Scott 

(G. W.) & Sons, Ltd. (1931), 48 R. P. 0. 475. 

2761. Add. Annotation: — Generally, Refd. Sharp 
& Dohme Inc. v. Boots Pure Drug Co. (1928}, 
46 R. P. 0. 163. 

2769a. .} — Edison Bell Phonograph Corpn. 

Ltd. v. London Phonograph Co. (1894), 11 
R. P. 0. 193. 

2781a. .] — British Thomson-Houston Oo., 

Ltd. v. Henry (P.) & Oo., Ltd. (1928), 46 
R. P. O. 218, 0. A. 

2819a. Plaintiffs' contract unreasonable & 

oppressive.] — Pltfs. were the registered legal 
owners of letters patent granted in respect of 
loud speakers. Sc sold units made in accord- 
ance therewith subject to the limited licence 
that they were not to b© resold at a price 
less than 25 8. Deft, sold such a unit for 
17s. Qd. Pltfs. demanded that deft, should 
sign an undertaking not to sell pltfs.’ loud 
speaker units below the authorised price, to 
pay pltfs.’ costs Sc to pay for the publication 
of a full page apology in two trade papers, 
of which the cost would be £29 15*. Defts. 
signed the undertaking Sc paid the sum 
demanded by pltfs. in respect of their costs, 
but refused to pav the costs of advertising 
the apology, Sc stated that, if proceedings 
were commenced against them, they would 
submit to a consent order. Pltfs. thereon 
moved for an interlocutory injunction : — 
Held: pltfs.’ demands were unreasonable 
Sc oppressive, Sc defte. were not threatening 
or intending to continue to sell pltfs.’ loud 
speaker unite below the authorised price. 
The motion was dismissed, the costs to be 
deft.’s costs in any event. Pltfs. subse- 
quently obtained judgment with costs upon 
motion for judgment m default of defence.— 
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British Blub Spot Co., Ltd. v. Kbbnb 
(1031), 48 B. P. C. 375. 

2829a. -.] — Where an injunction is asked to 

restrain the infringement of a patent, the ct. 
has occasion to consider, first, the validity of 
the patent ; &, secondly, the fact of the 
infringement. Where those two facts are 
established, it is within the power, as it is 
the duty of the ct., to grant the injunction. 

There are many cases in which it is not 
clear either that the patent is legally valid, or 
that it has been infringed. It depends on 
the degree of doubt which exists on these 
questions, whether the ct. will grant the 
interim injunction. In such cases it will 
cautiously consider the degree of convenience 
& inconvenience to the parties by granting 
or not granting the injunction (Lord Lang- 
dale, M.R.). — Brtdson v. McAlpine (1845), 
8 Beav. 229. 230 : 60 E. R. 90. 

2848a. Marshall & The Laos Web 

Spring Co., Ltd. v. The Crown Bedding 
0o„ Ltd. (1929), 40 R. P. C. 207. 

2864a. ,] — In an action for infringement of a 

patent relating to boot & shoe machinery, & 

* counterclaim for revocation, the validity of 
the patent was attacked on the grounds ( inter 
t alia) of prior publication, prior public user, 
prior common general knowledge, want of 
subject-matter, & inutility. An order for 
discovery was made by the judge in chambers, 
which pltfs. moved to discharge. An 
affidavit was filed on behalf of pltfs., stating 
that by roason of the extensive nature of their 
business a general order would be oppressive. 
Pltfs. contended that, until the summons 
under R. S. C., Ord. 63a, r. 21a, had been 
dealt with, the order was premature, & 
ought in any event to be limited by exclusion 
of the issues relating to common general 
knowledge <fe utility : — Held : a deft, who 
desires discovery ought not to be made to wait 
until pltf. is ready to give notice of trial, & 
the order for discovery was not premature ; 
further the size of pltfs.’ business organisation 
afforded no ground for limiting the order* 
The motion was dismissed with costs. Pltfs. 
appealed to the Ct. of Appeal. The 
appeal was dismissed with costs. — British 
United Shoe Machinery Co., Ltd. & 
United Shoe Machinery Corpn. v. Hold- 
past Boots, Ltd., A. T. Ralphs (Norwich), 
Ltd. & Maschinenfabrik Moenus (1934 , 
51 R. P. C. 489. 


2868a. Size of business organisation*] — British 
United Shoe Machinery Co., Ltd. & 
United Shoe Machinery Corpn. v. Hold- 
fast Boots, Ltd., A. T. Ralphs (Norwich), 
Ltd. & Maschinenfabrik Moenus, No. 
2804a, ante . 

2878. After this case add : — 


.] — See R. S. C., 

No. 2944a, post 


Ord. 53 a, r. 21 a, & 


2906. Add. Annotation ; — Refd. Jonesco v. Beard. 
[1930] A. C. 298. 

2981a. Defence filed after notice of 

motion for judgment.]— Gillette Industries, 
Ltd. sued deft. F. for infringement of certain 
patents by the sale of their razor blades at 
a less price than that fixed by the limited 


| licence endorsed on the packets containing 
the said blades. After pltfs. had given 
notice of a motion for judgment in default of 
defence, deft, filed a defence alleging that the 
blades were purchased in the open market : — 
Held : the motion for judgment in default of 
defence could be treated as a motion for 
judgment on admissions under R. S. C., 
Ord. XXXII., r. 0, & an injunction was 
ordered together with the usual other relief. — 
Gillette Industries, Ltd. v. Fiertag 
(1939), 60 R. P. C. 204. 

2938a. .] — In 1919 pltf. was granted 

letters patent in respect of “ Improvements 
in resilient surfaces for seats, cushions & 
upholstery.” In 1931 pltf. commenced an 
action for infringement. Defts. denied in- 
fringement & alleged that the patent was 
invalid, but were not represented at the 
trial. Pltf. submitted at the trial that it 
was unnecessary to call evidence of the 
validity of the patent s — Held : it was 
doubtful whether evidence of validity was 

. necessary, but it was better to follow the 
usual practice of calling such evidence. An 
injunction & inquiry as to damages were 
granted, with costs. — Weber v. Xetal Pro- 
ducts, Ltd. (1933), 50 R. P. C. 211. 

2944. Add. Annotation : — Generally , Refd. Sharp 
& Dohme Inc. v. Boots Pure Drug Co. (1928), 
45 R. P. 0. 153. 7 

After this case add : — 

Application for directions.] — See R. S. C., 
Ord. 53a, r. 21a. 

2944a. Order for inspection.] — Letters patent 

were granted in 1918 in respect of “ improve- 
ments in axles for motor-driven road 
vehicles.” Pltfs. commenced an action for 
infringement of the patent & defts. denied 
infringement & alleged that the patent was 
invalid. Pltfs. issued a summons under 
R. S. C., Ord. 63a, r. 21a, for further direc- 
tions & that they might have inspection of 
defts.’ process, & asked that the time for 
setting down the action for trial should not 
run until after the date of inspection, in 
order that costs of preparing for trial should 
not be incurred unnecessarily. Defts. were 
willing to give inspection & also to undertake 
not to do anything to increase the costs of 
the action until three weeks after the date 
of the inspection : — Held : an order for 
inspection be made to take place before the 
expert witnesses of both sides at a date to be 
mutually agreed & upon defts. giving an 
undertaking as above, the action should be 
set down in the usual way within six weeks 
of the close of pleadings. — Butler v . 
English Steel Corpn., Ltd. (1931), 48 
R. P. 0. 551. 

* 

2944b. Secret process.] — Pltfs. sued 

defts. for infringement of two patents 
No. 212,100 & No. 212,188 relating to the 
manufacture of asphaltic mastic. Applica- 
tion for directions under R. S. C., Ora. 53 a, 
r. 21a, was made, including ( inter alia ) 
an order that pltfs. agree with defts. the 
analysis, or should disclose their own state- 
ment of analysis, of the red mastic com- 
plained of & particularised in the particulars 
of breaches. Defts. objected on the ground 
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that their product was the subject of a secret j 
process. Pltfs. filed evidence for the purpose 
of making out a primd facie case for inspec- 
tion : — Held : a primd facie case of infringe- 
ment had been established as regards the 
Patent No. 212,100 sufficiently to justify 
an order for inspection. Inspection was 
ordered of defts.’ mastic 8c process for making 
same, limited to solr., counsel & an expert, 
on behalf of pltfs., none of whom should dis- 
close anything appearing at the inspection 
which was claimed by defts. to be a secret 
process except by leave of the ct., but should 
be entitled to .report to pltfs., without giving 
any details, whether or not in the opinion of 
any of them the mastic infringed the patent. 
A case for inspection as regards the other 
patent not having been made out, pltfs. 
elected to discontinue as regards that patent. 
— Coloured Asphalts Co., Ltd. v. British 
Asphalt & Bitumen, Ltd. (1935), 53 R. P. C. 
89. 

944c. .] — In an action for damages for 

the infringement of letters patent, pltfs. 
applied for leave to inspect the machines of 
defts. which made the alleged infringing 
article. The expert evidence before the ct. 
was conflicting, but showed that the article 
could be made with or without infringement. 
It was contended by pltfs. that the new 
R. S. C., Ord. 53a, r. 21a, gave the ct. power 
to order inspection even in cases where no 
primd facie case of infringement had been 
made out. Pltfs. further asked that defts. 
should give particulars of prior common 
general knowledge, lack of invention, lack of 
utility, 8c insufficiency. It had been agreed ! 
between the parties that no written state- 
ments of contentions should be made : — 
Held : an order for inspection should not 
be made in such a case. The new rule was 
not intended to facilitate a fishing inspection 
of a deft.’s machinery ; these desired 
particulars would not have been allowed 
under the old rule, &, to obtain them under 
the new rule, a pltf. must show that there is 
some special reason for allowing them. The 
present pltfs. had failed so to do, & the order 
asked for could not be made. — American 
Chain & Cable Co., Inc. v. Hall’s Barton 
Ropery Co., Ltd., [1938] 4 All E. R. 129 ; 
82 Sol. Jo. 890 ; 55 R. P. C. 287. 

:944d. Whether order for particulars of prior 

oommon general knowledge granted.] — S ola- 
flex Signs Amalgamated, Ltd. v. Allan 
Manufacturing Co., Ltd. (1931), 48 R. P. C. 
577. 

J944e. .] — In 1924, letters patent were 

granted to M. in respect of “ improvements* 
in or relating to electrically operated indicat- 
ing apparatus for vehicles.” In 1931, M. 
commenced an action for infringement of vhe 
patent against S. 8c B. S. denied infringe- 
ment 8c B. denied infringement 8c alleged 
that the patent was invalid for want of 
novelty by reason of prior publication ’ 8c 
prior common genera] knowledge, & for 
want of subject-matter 8c utility. S. issued 
a summons for an order that the 'issue of 
infringement might be tried before the issue 
of validity. M. issued a summons for an 
order that B. should (inter alia) give parti- 
culars of the matters referred to in the patent 
which he alleged were prior common general 
knowledge : — Held : upon S. undertaking to 


be bound by the decision against B., all 
further proceedings should be stayed against 
S. until after the action against B. was 
determined. The order that B. should give 
particulars of prior common general know- 
ledge was refused. — M cCreath v. South 
Shields Corpn. 8c Baker (1932), 49 R. P. 0. 
349. 

2944f. Jurisdiction In regard to summons.] — 

It has been decided that, though the master 
has jurisdiction to deal with a summons 
under R. S. C., Ord. 53 a, r. 21 a, for the 
present it must be adjourned to the Judge 
in Chambers, who, if he is of opinion that the 
matter is of sufficient importance, may 
adjourn it into ct. — P ractice Note, [1932] 
W. N. 22; 173 L. T. Jo. 76. 

2944g. .] — Held: (1) extra time might 

be allowed for deposit in view of exchange 
difficulties, but that the action must be set 
down at once ; (2) under the above rule that 
interrogatories should normally be dealt 
with by the master. The form of order 
concerning experiments & models was settled. 
— Junkers v . Ford Motor Co., Ltd., 8c 
Cooper (1932), 49 R. P. C. 347. 

2944h. Failure to apply — Dismissal for want 

of prosecution.] — Held ; eight raontha wob 
undue delay, the ct. had an inherent juris- 
diction in this matter apart from the rules, 
8c defts. were entitled to make an applica- 
tion to dismiss the action in lieu of giving 
notice under the rule. It was ordered that, 
unless pltfs. proceeded under the rule before 
a certain date, the action should be dismissed. 
— Baird Television, Ltd. v. Gramophone 
C o., Ltd. (1932), 49 R. P. 0. 227. 

2944J. Defence of non-infringement — Order 

for trial as separate issue.] — Gibson v. 
A. C. Cossor, Ltd. (1934), 51 R. P. C. 375 ; 
on appeal (1935), 52 R. P. C. 201, C. A. 

2944k. Petition for revocation — Form of 

order.] — Re Vigneron 8c Vigneron, Dahl 
et cie Petition for Revocation of Five 
Letters Patent (1934), 52 R. P. C. 5. 

29441. Statements to be delivered by parties.] 

— In 1932, Letters Patent were granted to 
pltf. in respect of “ Improvements in & 
relating to cutting implements.” In 1930 
pltf. commenced an action for infringement 
of the patent against defts. Pltf. issued a 
summons under ft. S. C., Ord. LIIIa., rule 21 a 
for directions Sc in particular as to whether 
& in what manner statements should be 
delivered by the parties : — Held : while the 
ct. must not be treated as stating that it 
thought that the best procedure was being 
adopted, an order should be made that state- 
ments as to construction & other matters 
should be delivered successively by the 
parties, pltf. being entitled to deliver a 
further statement by way of rebuttal — 
Fraser v. Simpsons (Piccadilly), Ltd. 8c 
Platinum Products, Ltd. (1937), 54 R. P. C. 
199. 

Annotations : — Gonsd, British Thomson-Houston Co. v. 
Tun^stallto, Ltd., [1938] 4 All E. R. 177 : Wiiatznough 
v. Morris Motors, Ltd., [1938] 4 All E. It. 684. 

2944m. .]— -In an action for damages for 

the infringement of letters patent pltfs. made 
an application that, instead of directions 
under R. S. C., Ord. 63 a, r. 21 a (2) (d), being 
given in the customary form, they should 
either deliver to defts. a list of experi- 
ments on which they intended to rely upon 
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the issue of infringement or else give notice 
that they did not intend to rely upon any 
such experiments ; Sc that similarly defts. 
should either deliver to pltfs. a list of experi- 
ments on which they intended to rely upon 
the issue of validity or else give notice that 
they did not intend to rely on such experi- 
ments. It was also contended that the 
statement of the contentions of fact Sc of law 
should be curtailed : — Held : this was a 
form of order which might well lead to the 
saving of expense, Sc one that might properly 
be made ; having regard to the wide character 
of the claim, the form of order settled in 
Fraser v. Simpson {Piccadilly) % Ltd. 
Platinum Products % Ltd . (1937), 64 R. P. C. 
199 ; Digest Supp., should not be departed 
from. — British Thomson-Houston Co., Ltd. 
v. Tungstalitei, Ltd., [1938] 4 All E. R. 
177 ; 82 Sol. Jo. 909 ; 65 R. P. 0. 280. 

29$4n. .] — In 1927, letters patent were 

granted to pltfs. in respect of “ Improve- 
ments in manhole covers & grids applied in 
road construction.” In 1930 pltfs. com- 
menced an action for infringement of the 
patent against defts. Pltfs. issued a sum* 
nions under R. 8. 0., Ord. 53 a, r. 21 a, 
for directions, including directions for the 
delivery of statements of the contentions of 
the parties. The summons was adjourned 
into ct. as a procedure summons ; — Held : 
while no general principle could be laid down, 
Sc the desirability of ordering the delivery 
of statements signed by counsel was a matter 
. for the ct. in each case, the present case was 
simple enough for elaborate statements to 
be dispensed with, but that expense & trouble 
might be saved if pltfs. were given certain 
further particulars. Defts. were ordered to 
deliver to pltfs. a statement signed by counsel, 
specifying ( inter alia ) certain matters in the 
nature of further particulars, the form of the 
order to be agreed between counsel. — 
Eyres (J. Sc 8.), Ltd. & John Eyres v. 
John Grundy, Ltd. (1938), 65 R. P. C. 149. 

Annotation : — Consd. Whatmough v. Morris Motors, Ltd., 
[1038] 4 All E. R. 584. 

2944o. — — .] — In a patent action, where 

statements signed by counsel are ordered 
under the provisions of R. 8. C., Ord. LIII.a, 
r. 21a (2), it may be ordered that such a 
statement shall include particulars of lack 
of utility, want of subject-matter, in- 
sufficiency, Sc lack of novelty. Particulars of 
common general knowledge will not, however, 
be ordored. — Whatmough v. Morris Motors, 
Ltd., 11938] 4 AU E. R. 584 ; 50 R. P. C. 69. 

2944p. Statements as to construction — Further 

& better statement ordered.] — Ultra Elec- 
tric, Ltd. v. John Barnes & Co., Ltd. 
(1937), 64 R. P. C. 289. 

2968. Add. Annotation: — Retd. Sharp Sc Dohme 
Inc. v. Boots Pure Drug Co. (1928), 45 
R. P. Cj. 153. 

2967. Add. Annotation : — Refd. Re Chemische 
Fabrik auf Action (Vorm E. Schering) Patent 
(1928), 45 R. P, O. 403. 

2967a. — .] — British Celanese, Ltd. v . 

Courtaulds, I/TD., No. 459h, ante. 


2976. Add. Annotations : — Consd. Fuel Economy 
Co. v . Murray, |1 930] 2 Ch. 93. Refd. Greer 
v. Kettle, [1938] A. C. 156. 

After this case add : — 

.] — Compare Fuel Economy Co. v . 

Murray, No. 2041a, ante . 

2996a. Motion for leave for further cross-examina- 
tion.] — Letters patent were granted in 1919 
in respect of " improvements in methods 
of & apparatus for feeding molten glass.” 
Claim 1 was as follows : “ Method of feeding 
molten glass wherein successive masses or 

r there are suspended beneath an outlet 
mold charges are separated therefrom while 
suspended, whilst the shape of the masses 
or gathers is controlled by variation of the 
movement of a movable controlling member 
adapted to act as a piston in the outlet, or 
by the means for separating the mold 
charges, or by the variation of the location 
of the controlling member or of the said 
separating means relatively to the outlet.” 
' Pltfs. commenced an action for infringe- 
* ment. Defts. denied infringement Sc counter- 
* claimed for the revocation of the patent on 
the grounds that it lacked novelty, subject- 
matter, & utility, Sc that the specification was 
ambiguous & insufficient. It was held that 
the patent was invalid on the grounds that 
it had been anticipated Sc lacked subject- 
matter in that it merely used an old method 
for controlling the weight of gathers for the 
new purpose of controlling their shape ; but 
defences of prior grant, inutility, Sc in- 
sufficiency failed ; Sc that if the patent had 
been valid, defts. would have infringed it. 
The action was dismissed Sc an order for 
revocation of the patent was made, the order 
to lie in the office for one month &, if the pltfs. 
appealed Sc prosecuted the appeal with due 
diligence, until after the appeal. Pltfs. 
were ordered to pay the costs of the action 
Sc counterclaim, a certificate for certain of 
the particulars of objections being granted. 
Pltfs. appealed to the Ct. of Appeal Sc 
moved for an order that the expert witness 
called on behalf of defts. at the trial might 
be called before the Ct. of Appeal for further 
cross-examination, or alternatively that the 
witness’ evidence given in another case might 
be read as part of the evidence in the case : — 
Held : the patent was invalid on the grounds 
that it had been anticipated Sc lacked subject- 
matter, Sc for ambiguity Sc uncertainty. 
The appeal was dismissed with costs Sc a 
stay of the order for revocation pending an 
appeal to the House of Lords was refused. 
The motion for leave to further cross-examine 
defts.’ expert witness was dismissed with 
costs.— British Hartford-Fairmont Syn- 
dicate, Ltd. v. Jackson Bros. .(Knot- 
tingley), Ltd. (1932), 49 R, P. C. 495, C. A. ; 
affd . (1934), 51 R. P. C. 254, H. L. 

Annotation : — Retd. Electric 8c Musical Industries, Ltd. r. 
Lissen. Ltd., [1938] 4 Ail E. R. 321. 

2997a. Declaration that plaintiff true Sc first 
inventor.] — Kellen v. MacMillan, No. 
2570a, ante . 

2997b. Patents & Designs Act, 1907 (c. 29), s. 82a— 


PART XIV. SECT. 2, SUB-SECT. 9. 

— C. 

2986 It. .1— P4LVW 

Loo St Karr Patents Oo. t>. Gathkia 
(B. CU. (19271 4 D. L. R. 96 ; 119271 
2 W. W. R. 753.— CAN. 


PART XIV. SECT. 2, SUB-SECT. 9. -D. 

sb. Evidence discoverable at time of 
trial ] — Held : the evidence which it 
was Bought to adduce having been dis- 
coverable for the hearing before the 
Supreme Ct., 8c no apodal grounds 
having been advanced for the granting 

lift 


of the application, the motion should 
be dismissed, notwithstanding any 
injury which applt. might suffer from 
the evidence not having been adduced 
at the hearing.— -K n apt «. ruoam 
Milking Maohin* Oo., I/m* £1928] 
N.Z.L.R.S88.— NJS. 
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Application of.] — Submarine Signal Co. 
v . Hughes (Henry) & Son, Ltd. (1931), 49 
R. P. C. 149. 

Annotation: — Reid. R. 0. A. Photophone, Ltd. t>. Gaumont 
British Picture Corpn., Ltd. & British Acoustic Films, Ltd. 
(1935), 53 R. P. C. 167 

2999a. Action against first defendant settled — 
Judgment against second defendant.] — 

Fraser v. Simpson (Piccadilly), Ltd. & 
Platinum Products, Ltd. (No. 2) (1937), 55 
R.P. C. 118. 

3003a. After expiration of patent — Infringing 

articles manufactured during patent.] — In- 
junction granted generally to restrain the sale, 
both before & after the term limited by the 
patent, of machines piratically manufactured 
while the patent was in force. — Crossley v. 
Beverley, Crossley v. Derby Gas Light 
Co. (1829), 1 Russ. & M. 166, n. 

3024a. .]— Letters Patent No. 439,700 

dated Aug. 20, 1934, were granted to Henry 
Heginbotham for “ Improvements in or 
relating to Protectors for the Toes of Boot & 
Shoe Uppers.” Claim 1 was as follows : 
“ External metal toe cap substantially of 
arch form extending over & protecting the 
foot of the wearer & having on its lower edge 
a plurality of apertured, intumed extending 
portions for securement of the cap to the 
underside of the welt or the underside of the 
boot or shoe upper, the lower edge preferably 
also being provided with an intumed flange 
carrying the apertured extending portions.” 
Pltfs. commenced an action by writ dated 
Dec. 3, 1937, claiming damages & an injunc- 
tion to restrain infringement of the patent 
& breach of an agreement not to infringe. 
Defts. denied infringement & counter- 
claimed for the revocation of the patent on 
the grounds of anticipation & want of subject- 
matter : — Held : patent was valid & infringed 
& the agreement had been broken, & judg- 
ment was given for pltfs. with costs & the 
counterclaim was dismissed with costs. — 
Heginbotham Bros., Ltd. v. Burne (1938), 
56 R. P. C. 87. 

3032a. .] — Letters patent dated Jan, 13, 

1930, were granted for “ improvements in 


or relating to electric lampholders.” On 
June 21, 1933, pltf. commenced an action 
against deft, for an injunction to restrain 
him from infringing pltf.’s patent & by the 
articulars of breaches alleged that deft, 
ad by a letter threatened to infringe. 
Deft, denied that the lampholder which ne 
proposed to make would be an infringement 
of pltf.’s patent & alleged that that patent 
was invalid : — Held : letters patent No. 
341,265 were valid & the letter was a clear 
statement of intention to make a cap & 
lampholder in accordance with specification 
of letters patent No. 389,664, & such a con- 
struction would be an infringement of pltf.’s 
letters patent No. 341,265. An injunction 
to restrain infringement & a certificate that 
the validity of the patent came in question 
were granted, & deft, was ordered to pay 
pltf.’s costs of the action. — Bloom v. Shul- 
man (1934), 51 R. P. C. 308. 

3050. Add. Annotation : — Refd. British Thomson- 
Houston Co., Marconi's Wireless Telegraph 
Co. & Electric & Musical Industries, Ltd. v. 
Guildford Radio Stores & Cole, Ltd. (1937), 
55 R. P. C. 71. 

3054. Add. Annotation : — As to (1) Consd. No- 
Fume, Ltd. v. Frank Pitchford & Co. 
(1935), 52 R. P. C. 231. 

3081. Add. Annotation: — Refd. British Celanese, 
Ltd. v. Courtaulda, Ltd. (1933), 50 R. P. 0. 

. 259. 

3081a. To date of amendment of specifica- 

tion.] — British United Shoe Machinery 
C o., Ltd. v. Gimson Shoe Machinery Co., 
Ltd. (No. 2) (1928), 46 R. P. C. 137. 

8081b. On proof of valid claim — Validity of 

other claims not proved.] -B enjamin Elec- 
tric, Ltd. v. Garnet, Whiteley & Co. 
(1930), 47 R. P. C. 44; 169 L. T. Jo. 7; 
[1929] W. N. 293. 

3093. Add. Annotation : — Consd. Mellor v. Beard- 
more (1927), 44 R. P. C. 175. 

3107. Add. Annotation : — Refd. Gibson v. Cossor 
(A. C.), Ltd. (1934), 51 R. P. C. 375. 

3108a. Refusal to grant certificate that validity 
In question — Whether appeal lies to Court of 


PART XIV. SECT. 2, SUB-SECT. 10.— 
D. (a). 

•o. Expiration of patent .] — An action 
for damages for Infringement of a 
patent will lie, although the patent has 
expired. — J enyns v. Jenyns, [1927] 
S. R. Q. 313.— AUS. 

PART XIV. SECT. 2. SUB-SECT. 10.— 
D. (b.) i. 

3054 11. .]— Held: (1) in 

the assessment of damages in patent 
matters pltf. should be compensated 
for the loss caused him by the in- 
fringer’s acts ; he should be restored 
by monetary compensation to the 
position which he would have occupied 
but for the wrongful acts of deft. ; 
(2) deft. *8 acts being tortious the burden 
of proof on pltf. Is lightened by the 
presumption that invasion of a 
patentee’s monopoly will cause him 
damage ; (3) in the assessment of 

damages every article that is manu- 
factured or sold which Infringes the 
rights of the patentee, is a wrong to 
him. Sc the patentee is entitled to 
reoover in respect of each one of those 
wrongs ; (4) where a patentee uses his 
monopoly by manufacturing the object 
covered by his patent in order to get 
the increa sed profits, his loss, generally 
speaking, is to be calculated on the 
basis of the loss of profits to him on the 

J.0. 


sales of the object made 8c sold by 
deft., which the patentee would have 
sold ; (5) in case of sales by deft, which 
would not have been made by pltf., 
the basis for damage Is a fair royalty ; 
(fi) the basis for assessing damages In 
this case Bhould be the profit that pltf. 
would have obtained had it sold the 
completed fastener, & not the stringer 
alone, since the stringer Is not only an 
Integral part of the article but is the 
main part, & what pltf. lost by means 
of defts.’ breach of its monopoly is the 
sale of the article as a Whole ; ( 7 ) where 
the infringement is a part only of the 
article manufactured & sold by deft, 
pltf. is only entitled to recover dam- 
ages in respect of that part alone, if the 
infringing part is clearly separable & 
does not co-operate with the rest to 

J >roduce the new effect which is the 
oature of the patented invention in 
question ; (8) pltf. cannot claim to 

have suffered a loss of profit on sales 
It refused to make or for any other 
reason it would not have made ; (0) since 
pltf. had not a monopoly of the Cana- 
dian market, it cannot obtain damages 
from defts. on the ground that it was 
forced to reduce the price of its articles 
to meet price redaction by defts. ; 
(10) loss by pltf, due to the establish- 
ment of an office In the City of 
Montreal, Quebec, allegedly to meet 

lid 


free delivery in that city by defts.. Is 
not a natural & direct consequence of 
defts.’ act, & therefore a claim for such 
loss must be refused. — L ightning 
Fastener Co., Ltd. v. Colonial 

Fastener Co., Ltd. •& Prentice 

Manufacturing Co., [1935] Ex. C. R. 
1 ; 2 D. L. R. 194 ; on appeal , [1937J 
8. C. R. 30 ; 1 1). L. R. 21.— CAN. 

PART XIV. SECT. 2, SUB-SECT. 10. 

G. (a). 

•b. By whom granted — Court of 
fiesxton.} — Pursuers, who were the 
registered owners of a patent relating 
to thermostats, brought an action 

in Scotland for infringement in which 
they sought interdict against a oo. 
which engaged in tho manufacture Sc 
sale of thermostats which they alleged 
contained improvements described In 
the specification of pursuers* patent. 
Defenders denied infringement Sc 
alleged that the pursuers’ patent was 
invalid for want of novelty & subject- 
matter, 8c also that the complete 

specification of the letters patent was 
vague, ambiguous & misleading : — 
Held : the patent was valid Sc had been 
infringed. A certificate of validity 
was given. — Rheostatic Co., Ltd. v. 
Robert Macjlaren Sc Co., Ltd. (1934), 
52 R. P. 0. 42 : on appeal (1935), 53 
R. P. C. 109.— SCOT. 
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Appeal} — No appeal lias to the Ct. of Appeal 
under Jad. Act, 1879 (c. 66), s. 19, against 
the decision of a ct. or a judge in an action 
for infringement of a patent granting a 
certificate under Patents, Designs A Trade 
Marks Act, 1888 (c. 57), s. Si 1 , that the 
validity of the patent came in question. — 
Haslam Foundry A Engineering' ' Oo., 
Ltd. v. Hall (1888), 20 Q. B. D. 491 ; 67 
L<. J. Q. B. 862 ; 59 L. T. 102 ; 30 W. B* 407 ; 
4 T. L. R. 350 ; 6 R. P. 0. 144, C. A. 

Annotation : — Raid. Acetylene IUominatlng Co. «. United 
AJtkaM Oo.. [1962] 1 Oh. 494. 

8119a. .] — Bloom v. Imperial Lighting 

Oo. (Implitico, Ltd.) (1935K 52 R. P. O. 162 

3120a. .] — In an action for infringe 

ment, the ct. held defts. had not infringed, & 
the action was dismissed with costs. A cer- 
tificate, that the validity of the patent had 
come into question, was granted. — Tbcale- 
mit, Ltd. v . Wakefield (0. O.) A Oo., Ltd. 
(1927), 44 R. P. 0. 471. 

3120b. .] — In an action for infringement, 

the ct. held defts. had not infringed, A the 
action failed. A certificate of particulars of 
objections was granted to defts., A a cer- 
tificate of validity to pltfs. — Tbcalemit, Ltd. 
b, Ewarts, Ltd. (1927), 44 R. P. 0. 488. 

Annotation: — Reid. Kestog. Ltd. v. Kempat, Ltd. A Vivian 
Fitch K«mp, Be Keatos, Ltd. Registered Design (No. 725, 
710) r (1935), 53 R. P. C. 139. 

3124a. Whether action has “ proceeded to trial.*’ ] 

— In an action for an injunction to restrain 
infringement of a patent deft, did not comply 
with an order to deliver an affidavit of docu- 
ments A the defence A counterclaim were 
therefore struck out, A deft, was placed in the 
same position as if he had not defended or 
counterclaimed. At the trial pltfs. asked 
for a certificate that the validity of the 
patent came in question under sect. 85 of 
Patents A Designs Acts, 1907 to 1938, A 
tendered evidence to establish the validity. 
The ct. granted an injunction A an inquiry as 
to damages, ordered delivery up or destruc- 
tion of infringing articles, gave pltfs. the costs 
of the action, reserved the costs of the inquiry, 
A ordered deft, to pay the costs of the counter- 
claim, but : — Held : (1 ) the case did not come 
within sect. 36, A the ct. would not grant a 
certificate, as the statements in it would not 
be accurate? (2) the action had not “pro- 
ceeded to trial ” within R. 8. O., Ord. LIII.a, 
r. 20, A the costs of the issues raised by the 
particulars of breaches were in the dis- 
cretion of the Taxing Master. — S uperma, 
Ltd. A Sartory v. TknOoni, [1939] Ch. 724 ; 
[1989] 2 AU E. R. 427 ; 108 L. J. Ch. 317 ; 

, 160 L. T. 686 ; 55 T. L. R. 587 ; 83 Sol. Jo. 
2 98 ; 66 R. P. C. 212. 

3180a. .} — Descombes A Arondhl v, Lestob 

A Parton (1931), 48 R. P. C. 473. 

Annotation : — Coasd. Superma, Ltd. A Sartory v. Teneoni, 
[1039] Oh, 7*4. 

3136. Add . Annotation : — Consd. Superma, Ltd. A 
Sartory v. Teneoni, [1939] Ch. 724, 

3137a. .] — Entxcknap B. GL A Entice - 

nap Concrete Machines, Ltd. r. Humbys, 
Ltd. (1929), 46 R. P. G. 361. 

3137b. .] — Trico Products Corpn. A 

Tbico Folberth, Ltd. v. Romac Motor 
Accessories, Ltd. (1935), 52 R. P. C. 292. 

8147. Add, Annotation : — Consd. Superma, Ltd. 
A Sartory v. Teneoni, [1939] Oh. 724. 


3160. Add, Annotation : — Reid. Sharp A Bohme 
Inc. v. Boots Pure Drug Go. (1928), 46 
R. P. O. 163. 

3161a. .] — British Hartford - Fairmont 

Syndicate, Ltd, v, Jackson Bros. (Knot- 
tingley), Ltd., No. 2996a, ante . 

3152a. Bale ol patented articles below price 

fixed by licence — Plaintiff awarded costs.] — 
Columbia Phonograph Go., General v. 
Regent Fittings Oo. (1913), 30 R. P. O. 484. 

3158. Add. Annotation : — Consd. Superma, Ltd. A 
Sartory v, Teneoni, [1939] Ch. 724. 

3168a. Application to amend particulars.] — 

In an action for infringement of a patent, 
deft, counterclaimed for the revocation of 
the patent. After delivery of the usual 
pleadings, deft, applied to amend his defence, 
counterclaim A particulars of objections by 
citing further alleged anticipations : — Held ; 
pltf. should within three weeks elect whether 
to discontinue or to proceed with his action ; 
if he should discontinue, the letters patent 
should be revoked A the taxing master 
should tax the costs of deft, of the action 
up to A including the date of delivery of the 
original particulars of objections A of the 
counterclaim except in so far as they had 
been increased by the failure to deliver the 
full particulars on the said date, A the taxing 
master should tax the* costs erf pltf- of the 
action subsequent to the said date to the 
date of this order, A of the counterclaim in 
so far as they had been increased by deft.’s 
failure aforesaid, A there should be a set-off 
of the costs so taxed : if pltf. did not elect 
to discontinue, deft, should be at liberty to 
amend his pleadings A pltf. should be at 
liberty to deliver an amended reply A 
defence to counterclaim. — See v. Scott- 
Paine (1932), 60 R. P. C. 60. 

8161a. Defendant successful — General costs of 
action — Except as to allegations dropped at 
trial.] — Wilde y A White’s Manufacturing 
Co., Ltd. v. Freeman (H.) A Letrik, Ltd. 
No. 459d, ante . 

3161b. Costs left to discretion of taxing master.]— 

Lamson Paragon Supply Co., Ltd. ? . 
Cartkr-Davis, Ltd., No. 459e, ante, 

3161e. .] — Letters patent were granted in 

respect of “ Improvements appertaining to 
the Harness Coras of Jacquard Machines used 
in Looms for Weaving.” Claim 1 was as 
follows : “In the production of the harness 
cords of jacquard machines for the purpose 
described, the interlacing or interweaving of 
cross binding cords with the extending looped 
ends of the harness cords by arranging the 
cross binding cords to return A be iiter- 
woven so as to present loops which will 
resist the pull of the side harness cords, sub- 
stantially as herein specified.” The patentee 
commenced an action for infringement of this 
patent A also one other, but any claim in 
respect of the latter was abandoned at the 
trial. Defts. denied infringement A alleged 
that the patent proceeded with was invalid 
by reason of prior user, want of novelty 
A subject-matter: — Held: patent was in- 
valid both for want of novelty A by reason of 
prior user, A even if valid, it has not been 
infringed- The action was dismissed with 
costs. A certificate with respect to certain of 
the particulars of objections was granted m 
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respect of the patent proceeded upon, the 
costs in connection with the other patent, 
including any question as to the reasonable- 
ness or otherwise of the particulars cited 
against it, were left to the unfettered dis- 
cretion of the taxing master. — H ardaker v. 
Boon (1034), 52 rTp. C. 89. 

3165a. .] — Lister Bros. v . Thorp, 

Medley & Oo., No. 2358a, ante . 

3165b. .] — Held : both patents were 

valid, but since on the construction argued 
by pltfs. the patents would have been invalid, 
the action was dismissed with costs except 
so far as those costs had been increased by 
the defence of invalidity & the counterclaim 
was dismissed without costs. — H olland 8 che 
(N. V.) Glas en Metaalbank v . Rock ware 
Glass Syndicate, Ltd. (1932), 49 R. P. C. 
288. 

8174. Add. Annotations : — Refd. British Thom son - 
Houston Co. v. Metropolitan- Vickers Elec- 
trical Co. (1928), 46 R. P. C. 1 ; Pope 
Appliance Corpn. v. Spanish River Pulp & 
Paper Mills, [1929] A. 0. 269. 

3177. Add. Annotation: — Generally , Refdl Sharp 
& Dohme Inc. v. Boots Pure Drug Co. (1928), 
45 R. P. C. 153. 

3185. Add. Annotation : — Refd. Mellor v. Beard- 
more (1927), 44 R. P. C. 175. 

3191a. Set off.] — Letters Patent Nos. 471,339 & 
471,348 were granted to A. L. Walton entitled 
“ Improvements in & relating to Coin Freed 
Amusement & Vending Apparatus ” A dated 
respectively June 30, 1936, & Oct. 22, 1936. 
The patentee commenced an action for 
infringement of these two patents. Deft, 
denied infringement & counterclaimed for 
revocation of the patents & also for an 
injunction & damages for threats. During 
the trial Patent No. 471,348 was admitted 
to be invalid: — Held: Patent No. 471,339 
was valid & had been infringed, & Patent 
No. 471,348 was invalid & should be revoked. 
Deft, was ordered to pay plf.’s costs of the 
action & counterclaim save in so far as the 
costs were occasioned by the issue with 
regard to Patent No. 471,348, the costs so 
occasioned to be paid by pltf. with a set-off. — 
Walton v . Ahrens (1930), 56 R. P. 0. 195. 

3198. Add. Annotation : — Refd, The Edison (No. 2), 
[1934] P.115. 

3200. Add. Annotations : — Refd. White v. Todd Oil 
Burners (1929), 40 R. P. C. 275 ; British 
Oelanese, Ltd. v . Court&ulds, Ltd. (1933), 50 
R. P. C. 63. 

8207a. .] — Letters patent were granted in 

1030 in respect of “ improvements in electric 
switches, of the push Sc pull type.'' Claim 1 
was as follows : “ An electric switch, of the 
type referred to comprising a base, a sliding 
actuating rod or stem passing through the 
~ base, fixed contacts on the base, a transversely 
disposed contact bar or bridge extending 
from opposite sides of the said rod or stem 
so as to engage Sc connect the said fixed 
contact contacts by an outward pull of the 
rod or stem, Sc laterally spaced outstanding 
guard parts or walls on the base between 
which the contact bar or bridge moves 
throughout its range of travel Sc which thus 
prevent turning or rotating of the actuating 
rod or stem in both the 4 on 5 Sc 4 oft * positions 


of the switch.” Pltfs. commenced an action 
for infringement of the patent. Defts. denied 
infringement Sc alleged that the patent was 
invalid by reason of want of novelty, subject- 
matter, & utility : — Held : in the alleged 
infringement the contact bar or bridge did 
not move throughout its range of travel 
between the outstanding guard parts or walls. 
Sc consequently defts. had not infringed the 
patent ; Sc under the circumstances it was 
unnecessary to consider or express any 
opinion upon the validity of the olaims of the 
patent. The action was dismissed with costs, 
<&, after argument, a certificate was granted 
that the particulars of objections were reason- 
able. — Busby Sc Oo., Ltd., Sc Twine v. 
Telsen Electric Oo., Ltd. (1932), 49 
R. P. 0. 587. 

3212a. Plaintiff failing on Issue of Infringe- 

ment.] — Teoalemit, Ltd. v. Ewarts, Ltd., 
No. 3120b, ante. 

3215a. Action dismissed for want of appearance — 
Restoration of action.] — Leave was granted 
to a pltf. to restore the action upon terms, 
& the action came on for hearing : — Held : 
on the construction of the specification sub- 
mitted by pltf., the patent had not been 
infringed by defts. & the action was dis- 
missed with costs, including the costs of the 
first hearing & of the application to restore. 
A certificate was granted for the particulars 
of objections. — MoCreath v . South Shields 
Corpn. & Baker (1933), 50 R. P. C. 119. 

8243a. Plaintiff not appearing at trial.] — In 

1924, letters patent were granted to J. M. 
in respect of 44 Improvements in or relating 
to electrically operated indicating apparatus 
for vehicles.” In 1931, J. M. commenced 
an action for infringement of the patent 
against the Mayor of South Shields & J. A. B. 
J. A. B. denied infringement & alleged that 
the patent was invalid for want of novelty, 
subject-matter Sc utilitv. Proceedings 
against the Mayor of South Shields were 
stayed to abide the result of the action as 
against B. When the action was called on 
against J. A. B., J. M. did not appear : — 
Held : the action must be dismissed with 
costs, but, the ct. being of the opinion that 
the action liad not proceeded to trial within 
R. S. C., Ord. 53 a, r. 20, a certificate for the 
particulars of objections would not be 

g ranted. — M cCreath v. South Shields 
orpn. & Baker (1933), 50 R. P. 0. 119. 

8243b. .] — Defts. had obtained injunc- 

tions against two firms to restrain them from 
infringing their letters patent. They issued 
a leaflet to this effect to their travellers, Sc 
it was stated that the latter had used this 
leaflet to suggest to customers that there was 
an action going on & had told them that they 
would find a difficulty in obtaining supplies : 
— Held : this did not amount to a threat. — 
Surridgb’s Patents, Ltd. v. Trioo-Fol- 
berth, Ltd., [1936] 3 All E. R. 20; 53 
R. P. C. 420. 

S243o. Patents revoked before trial.] — An 

action was brought by pltf. co. against defts. 
for infringement of five patents, of which one 
only (No. 300,998) is material for the present 
purpose. The patent was held to be invalid 
by Clauson, J., on the grounds of prior user, 
prior publication & want of subject-matter, 
Sc was ordered to be revoked. Sc the action 
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on that patent was dismissed. Pltfs. 
appealed. The patent was for “ Improve- 
ments in or relating to processes <fc apparatus 
for the production of artificial filaments or 
threads, the first claim of the specification 
being “ A process of spinning artificial silk 
or like filaments or threads from solutions of 
cellulose acetate or other cellulose derivative, 
comprising spinning the solutions into closed 
or substantially closed chambers or cells 
through which passes an evaporative medium, 
the chambers or cells being provided with 
collector devices so that substantially the 
whole of the evaporative medium is con- 
strained to pass through the immediate 
vicinity of the spinning orifice or orifices.” 
Claim 4 was for a modification of the process 
in which only a proportion of the evaporative 
medium was constrained to pass through the 
immediate vicinity of the orifices : — Held : 
the idea of rapid removal of solvent was not 
new & the invention, if any, must lie in the 
mechanism ; that was anticipated by prior 
uses & by prior publication, also the patent 
was invalid for lack of subject-matter. The 
appeal was dismissed with costs. Leave to 
. appeal to the House of Lords was refused on 
the grounds that the case was not difficult, & 
four judges had been unanimous. — British 
* Celanese, Ltd. v. British Acetate Silk 


Corpn., Ltd., Maloney & Hillier, Parker, 
May & Bowden (1930), 63 R. P. C. 478, C.A. 

8246. Add. Annotations: — Refd. McCreath v . South 
Shields Corpn. & Baker (1933), 60 B. P. C. 
119 ; British Celanese, Ltd. v. British Acetate 
Silk Corpn., Ltd., Maloney & Hillier, Parker, 
May & Bowden (1936), 53 R. P. C. 11, 

3283. Add, Annotations : — Refd. Mellor v. Beard- 
more (1927), 44 R. P. 0. 175 ; Sharp & Dohme 
Inc. v. Boots Pure Drug Co. (1928), 45 R. P. C. 
163 ; Re Simon-Carves & Robinson’s Patent 
(1928), 46 R. P. C. 407. 

3289. Add. Annotation : — Consd. Re Mundy v . 
Butterley Co., [1932] 2 Ch. 227. 

3292a. Extension of time for — Grounds for — 
Exchange difficulties.] — Junkers v. Ford 
Motor Co., Ltd., & Cooper, No. 2944g, 
ante . 

3301. Add. Annotation : — Folld. Soci6t6 Anonyme 
Servo-Frein Dewandre v . Citroen Cars, Ltd. 
(1929), 47 R. P. C. 221. 

3301a. .] — An application on behalf 

of the resps. for an order that the expenses 

' of the attendance of two experts during the 
hearing of the appeal should be allowed on 
taxation refused. — Soci£t6 Anonyme Servo- 
Frein Dewandre v. Citroen Cars, Ltd. 
(1929), 47 R. P. C. 221, C. A. 


Part XV. — Legal Proceedings 


8312a. Stay of proceedings — Pending deter- 

mination of action between other parties.] — 
Multiple Utilities Co., Ltd. v. Sough 
(1929), 40 R. P. O. 402, O. A. 

3314a. Action for declaration that plaintiff first 
& true Inventor — Whether Attorney-General 
neoessary party — Effect of admission by 
defendant.] — Pltf., who was the grantee of 
four letters patent, commenced an action 
against deft., alleging that deft, had falsely 
represented to be co-inventor & entitled to 
an interest in the patents, & claiming a 
declaration that pltf. was the sole first & 
true inventor & an injunction to restrain 
deft, from representing that he had any 
interest in the patents. Deft, denied that 
pltf. was the sole first or true inventor. At 
the trial pltf. withdrew his claim to an 
injunction, <fc deft, admitted that pltf. was the 
sole first and true inventor : — Held : although 
it was doubtful whether a declaration could 
be made that a certain person was a first & 
true inventor in the absence of the A.-G., 
upon deft.'s admission at the trial pltf. was 
to be treated as the successful party so far 
as the claim was for a declaration. An 
order. was made that, upon deft, admitting 
that pltf. was the sole first & true inventor, 
deft, should pay the costs of the action, 
except so far as they had been increased by 
the claim for an injunction, & that pltf. 
should pay deft.’s costs of the action so far 
as they had been increased by the claim for 


an injunction, with a set-off. — Killen v. 
MacMillan (1932), 49 R. P. C. 258. 

3314b. Costs.] — Killen v. MacMillan, No. 

3314a, ante. 

3315. Add. Annotation : — Refd. Re Keifer’s Patent 
(1931), 49 R. P. 0. 440. 

8317a. .] — (1) The amendment of Patents 

& Designs Act, 1907 (c. 29), s. 30, by Patents 
& Designs Act, 1919 (c. 80), was not intended 
to abrogate the rule which had prevailed ever 
since Challender v. Royle , No. 2273, was 
decided, that a pltf. in a threats action might, 
if he so desired, raise the question of the validity 
of the patent. The obvious reason for the 
amendment was to widen the scope of the 
section so as to enable a threats action to be 
brought not merely against the patentee, 
but against any person claiming to have an 
interest in the patent. The alterations in 
the subsequent part of the section were con- 
sequential upon the main alteration & were 
not intended to, & did not in fact, abrogate 
the rule which was laid down in Challender v. 
Royle> No. 2273. 

(2) I do not understand how a patent that 
is invalid can be infringed. The truth of the 
matter is, that when one talks of the infringe- 
ment of a patent one does not mean an 
infringement of the document, but the letters 
patent itself. You cannot infringe a docu- 
ment. One means infringement of the mono- 
poly rights conferred by the letters patent 


PART XV. SECT. 1. 

■d. Conflict action — Abandonment by 
defendant.]— -Held : deft, in a oonftict 
action having abandoned his applica- 
tion for a patent at trial & con- 


sequently there then being no oonflict 
in the claims of rival appcts. to consider 
the proper disposition of the matter 
is to declare that pltf. is entitled to a 
patent or refer the matter back to be 
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disposed of by the Oomr. of Patents.- 
AjmXNQXBEUACHAFr FUER STICK- 
8TOFFDUXNGKJ V. 8HAWINIQAN CHEMI- 
CALS, Ltd., [1936] Ex. C. R. 60; 2 
D. L. R. 746.— CAN. 
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(Romer, L.J.). — PriraviL <fc Co. v. Brackels- 
berg Melting Processes, Ltd., [1932] 1 Ch. 
189 ; 101 L. J. Ch. 8 ; 146 L. T. 53 ; 75 
Sol. Jo. 797 : 49 R. P. C. 23, C. A. 

8822a. — .] — An English co., having brought an 

action against a German co. to restrain 
threats in respect of certain letters patent, 
applied for & obtained leave to serve notice 
in lieu of service of the writ out of the 
jurisdiction upon deffcs. Defts., having 
entered a conditional appearance, applied 
by motion to discharge the order giving such 
leave on the ground that the evidence on 
that application did not fully & fairly dis- 
close the facts or the true nature of the 
action to enable the ct. properly to exercise 
its discretion, & evidence was filed on that 
motion : — Held : the motion must be dis- 
missed, the ct. not being judicially satisfied 
that the facts, if proved, would not support 
the action, & it seeming to the ct. that there 
was a substantial question between pltfs. & 
defts. as to whether pltfs. were entitled to 
have the trial. — B ritish Oxygen Co., Ltd. 
v . Gbsellschaft FfiR Industriegasver- 
wertung M. B. H. (1930), 48 R. P. C. 130. 

3322b. Evidence for defendant — Affidavit of plaintiff 
read on interlocutory motion.] — Pltfs. com- 
menced an action against deft, claiming an 
injunction to restrain deft, from threatening 
pltfs. or their customers with an action for 
infringement of patent. Deft, denied having 
threatened. At the hearing of the action 
deft, sought to put in as evidence an afiifi avit 
filed by pltfs. upon an interlocutory motion 
<fc sworn by a deponent who was not called 
as a witness at the hearing : — Held : deft, 
was entitled to put in as evidence & comment 
upon any affidavits actually read by pltfs. 
upon the interlocutory motion ; further, 
deft, had issued threats, & an injunction 
& inquiry as to damages were granted, with 
costs. — E arles Utilities, Ltd. v. Jacobs 
(1934), 51 T. L. R. 43 ; 52 R. P. 0. 72; 
sub nom . Practice Note, [1934] W. N. 198. 

3326. Add. Annotation : — Generally , Refd. Farr v . 
Weatherhead & Harding (1932), 49 R. P. C. 
262. 

3343a. Question of fact — Threat may be 

Implied from words used.] — L una Advertis- 
ing Co., Ltd. v. Burnham & Co. (1928), 45 
R. P. C. 258. 

3348a. .] — Pltfs. were the marketers & 

distributors of a particular type of kettle. 
Deft, was a solr. Deft, wrote in Oct. 1933, 
to pltfs. & to the firm who were manufactur- 
ing the kettles for pltfs. in the following 
terms : 41 l understand you are manu- 
facturing a certain kettle which is an infringe- 
ment of Patent No. 165,299 vested in a 
client of mine. Unless I receive forthwith 
your assurance that you will at once cease 
manufacturing such kettles I shall have no 
alternative but to advise my clients to apply 
for an injunction. Will you also please 
let me have an account of the number of 
those kettles made to date <fe the names of 
the people to whom they have been supplied/’ 
Deft, also caused to be inserted in a trade 
paper an advertisement in his name in which 
it was stated that anyone manufacturing or 
selling a kettle constructed in accordance 
with the patent was liable to an action for 
infringement : — Held : a letter written by a 


solr. in which he stated that in certain cir- 
cumstances he would advise his client to 
bring an action did not amount to a threat 
within sect. 36 of Patents & Designs Acts, 
1907-1932, & the advertisement in the trade 
paper was gratuitous advice by a solr. & 
not a threat. The action was dismissed with 
costs. — Earles Utilities, Ltd. v. Harrison 
(1934), 52 R. P. 0. 77. 

3351a. In respect of registered design.] — 

Finkelstein V. Billig (1930), 47 R. P. C. 516. 

3353a. .] — Tibo Products Co., Ltd. v. 

Salt (1929), 46 R. P. O. 451. 

3353b. ■.] — On a motion for an interim 

injunction in an action, under sect. 36 of 
Patents & Designs Acts, 1907-1932, to 
restrain the issue of threats under certain 
patents, in respect of radio sets marketed by 
pltfs., defts. alleged that pltfs/ sets in fact 
infringed the patents, & pltfs. put in no evi- 
dence in reply to this allegation : — Held : 
the evidence did not show a primd facie case 
under the sect., & an injunction was refused. 
— Cabaret Electric Co., Ltd. (trading A8 
Motorola Distributing Co.) v. Marconi’s 
Wireless Telegraph Co., Ltd. (1934), 62 
R. P. C. 104. 

3353c. Undertaking offered In place of 

Injunction.] — This was an action to restrain 
threats commenced under sect. 36 of Patents 
& Designs Acts, 1907-38. Pltfs. moved for 
an interlocutory injunction to restrain threats 
issued by defts. by moans of circulars sent to 
certain of pltfs/ customers. Defts. consented 
to treat the motion as the trial of the action, 
& further consented to the relief sought 
in the writ, save that they offered an under- 
taking in the place of an injunction : — Held : 
the ct. will not usually grant an injunction 
where an undertaking is offered. 

Pltfs. also sought a declaration that their 
process did not infringe any valid claim of 
defts.’ Letters Patent : — Held : the ct. will 
not grant such a declaration by consent. — 
Corn Products Co., Ltd. v . Naamlooze 
Vennootschap W. A. Scholten’s Chemische 
Fabrieken (1938), 56 R. P. C. 59. 

3353d. Prlm& facie case of Invalidity of patent.] — 
On a motion for an interlocutory injunction 
in an action to restrain defts. from threaten- 
ing pltfs. or their customers with an action for 
infringement of patent or registered design or 
other like proceedings, in respect of the sale 
by pltfs. of ladies’ vanity cases, defts. alleged 
that pltfs.’ vanity cases were imitations of 
their registered design No. 790,245. Pltfs. 
alleged that the registration was invalid by 
reason of the prior sale by defts. of vanity 
cases identical with the registered design : — 
Held : there was a strong primd facie case 
that the registration waB invalid, & an in- 
junction was granted. — International 

Sales, Ltd. v. Trans-Continental Trading 
C o., Ltd. & Benno Maisel (1934), 52 
R. P. C. 107. 

3353e. Counterclaim for Infringement — Plaintiffs 
not represented.] — Cabaret Electric Co., 
Ltd. v. Marconi Wireless Telegraph Co., 
Ltd. (1036), 53 K. P. C. 254. 

3355a. Motion for Interim injunction treated 

as trial of action.] — This was an action to 
restrain threats commenced under sect. 36 
of Patents & Designs Acts, 1907-1932. Pltf. 
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moved for on interlocutory injunction to 
restrain threats issued by defts., in respect 
of an alleged infringement by pltf. of certain 
letters patent. Defts. consenting to treat 
the motion as the trial of the action, a final 
order was made in the form set out. A 
declaration that the threats were unjustifi- 
able was included in the order. — Dbsiderio 
v. Currus, Ltd. (1934), 52 R. P. 0. 201. 

8384a. Interim Injunction.] — In 1931, letters 

patent were granted for “ improvements in 
& relating to end pieces or terminal ends for 
necklets. In 1932 pltf. commenced an 
action against defts. to restrain them from 
threatening under patent & moved for an 
interim injunction. Defts. did not deny that 
they had issued threats, but alleged that the 
patent was valid & that it had been infringed 
by pltf. : — Held : it was not a case for an 
intenm injunction, & the motion was dis- 
missed, the costs to be costs in the action. 
— Stringer v. Platnauer (R.), Ltd. (1932), 
50 R. P. O. 61. 

8418a. — —.] — Pltfs., who were the exclusive 
licencees in this country for the sale of a 
furnace known as a “ Sesci ** furnace, in 
Apr. 1931, brought an action to restrain 
threats made by defts., who claimed to have 
a beneficial interest in two patents Nos. 
283,381 & 306,141 granted to B. Deft. 
co.’b legal title to the patens was not com- 
pleted till Dec. 2, 1931, & the writ issued by 
them in an action for infringement was not 
issued until Dec. 3, 1931. Defts. admitted 
that threats had been, made, & at the trial 
• stated that they did not intend to contest 
the case with regard to the second patent. 
They submitted to an injunction in terms of 
the writ as regards that patent. Pltfs. 
alleged that the first patent was neither valid 
nor infringed & they relied on prior publica- 
tion, prior common general knowledge, & 
lack of utility. Defts. affirmed that the 
patent was valid & that it had been in- 
fringed ; & they proposed to rely also on the 


proviso to sect. 36 of Patents & Designs 
Acts, 1907-1928 : — Held : the proviso had 
on application to the present case, as the action 
for infringement had not been commenced & 
prosecuted with due diligence ; the patent 
was valid but that there was no infringement. 
An injunction was granted & defts. were 
ordered to pay the costs of the action except 
in so far as the costs had been increased by 
• the issue of validity of the first patent, & 
defts. were given the costs as far as related 
to the validity of that patent with a set-off ; 
& an inquiry as to damages was ordered. — 
PlTTEVIL & CO. V. BRACKBLSBBRG MELTING 
Processes, Ltd. (1931), 49 R. P. C. 73; 
ajfd. (1932), 49 R. P. 0. 327, 0. A. 

3414a. No mala Odes or special damage.] — 

In Apr. 1929, letters patent were granted to 
W. &> H. In Oct. 1930, W. & H. commenced 
an action against F. for infringement of the 
patent ; F. denied infringement & counter- 
claimed for revocation of the patent. In 
Mar. 1931, the patent was revoked by order 
of the ct. In June, 1931, F. commenced an 
action against W. & H., alleging that between 
Aug. & Dec. 1930, W. & H. had falsely 
& maliciously published statements that 
machines manufactured by F. were infringe- 
ments of the patent, whereby he had been 
injured in his business lost profits that he 
otherwise would have made : — Held : the 
statements published by W. & H. amounted 
to threats & they were not justifiable, but 
there was no evidence of mala fides or of 
special damage. The action was dismissed 
with costs. — Farr v. Weatherhbad & 
Harding (1932), 49 R. P. C. 262. 

3415. Add. Annotation : — Consd. Solanite Signs, 
Ltd. v. Wood (1933), 50 R. P. C. 316. 

3419. Add. Annotation : — Folld. Solanite Signs 
Ltd. v. Wood (1933), 50 R. P. C. 315. 

3422a. Break down of negotiations 

caused by threats.] — Solanite Signs, Ltd. 
v. Wood (1933), 50 R. P. C. 315. 


Part XVI. — International and Colonial Arrangements. 


8428. Add. Annotation : — Refd. Re Von Krogh’s 
Patent (1929), 49 R. P. C. 417. 

8424. Add. Annotation ; — Refd. Re Von Krogh’s 
Patent (1929), 49 R. P. C. 417. 

8480. Add. Annotation : — Refd. Re Von Krogh’s 
Patent (1929), 49 R. P. C. 417. 

8482. Add. Annotation : — Generally , Refd. Sharpe 
& Dohme Inc. v. Boots Pure Drug Co. 
(1928), 46 R. P. 0. 153. 

8488a. Opposition to English grant — Disoonformlty 
between English & foreign application. 

The introduction of the ground 1 (e) into 
sect. 11. by 1919 Act does not alter the con- 
struction to be placed on Beet. 91 (1). — Re 
Arno Andreas Application for Letters 
Patent No. 360,547 (1934), 61 R. P. C. 188. 


3433b. Several foreign applications — Whether con- 
stituting single Invention — Decision of Comp- 
troller — Finality of.] — Held : the Comptoller 
having expressed his opinion that the whole 
of the inventions in respect of which the 
foreign applications were made were not 
such as to constitute a single invention, the 
Tribunal had no jurisdiction to entertain the 
appeal, which was dismissed. — Re Bruno 
Claus Application for a Patent (1934), 
61 R. P. C. 383. 

3433c. 41 Any foreign state ” — Meaning of.] — The 
words 14 any foreign state ” in sect. 91 (2) 
mean “ any one foreign state ” & not “ any 
foreign state or states.” — Re N. V. Philips* 
GLOEILA3CPENFABRIEKEN APPLICATIONS FOR 
A Patent (1934), 52 R. P. O. 111. 


PART XVI. 

8426 h To whom patent granted under 
International Convention — Attignee of 
foreign inventor,] — The right of a foreign 
inventor, who had applied for pro- 
tection in hi* own country, to apply 
under Patent* Ac£ 1908-1809, a. 121, 
for a patent for his Invention in priority 
to other appots. is purely personal, « 
could not have been exercised by hu 


assignees in their own names prior 
to Patents Act, 1981. — Marconi's 
Wireless Telegraph Co., Ltd. v . 
David Jones, Lti>. (1928), 28 8. R. 
N. S. W. 356 ; 45 N. S. W. W. N. 
00.— AUS. 

p. R*V89» [1924] 4D.LL 484. 
n. Application in ecveral coantrU * — 
Priorities. 1— Under the Internationa] 
Convention, where inventors have filed 
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applications tor patents for invention 
in the United States, & subsequently 
apply for patents in Canada for the 
same thing, they are entitled to have 
the priority of invention determined 
by the date of the filing of their 
applications In the United States. — 
Goodyear Tire A Rubber Co, v. 
Rubber Service Laboratories Co., 
£1929] Kx. a R. 68. — CAN. 
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Part XVII. — Patent Agents. 


3434. Add. Annotations : — As to (1 ) Dlstd. Minister 
of Health v. R., Ex p. Yaffe, [1931] A. 0. 
494. As to (2) Refd. Musical Performers' 
Protection Assocn., Ltd. v. British Inter- 
national Pictures, Ltd. (1930), 46 T. L. R. 485 ; 
A.-G. v . Premier Line, Ltd. (1931), 48 T. L. R. 
104. Generally , Refd. Tattersall v. Sladen, 


[1928] Oh. 318; A.-G. v. Sharp (1980), 99 
L. J. Oh. 441. 

3442a. Inference from correspondence.] — 

Thompson v . Bettinger (No. 2) (1928), 
46 R. P. 0. 189. 

8443. Add. Annotation : — Refd. Maclean v. 

Workers’ Union, [1929] 1 Oh. 602. 


PART XVII. 

•f. Registration of patent agents — Solicitor in Irish Free State .] — O’Neill v. Bradley, [1929] I. R. 422. — IR. 
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Vol. XXXVH. Cases 7— 178. 


PAWNS AND PLEDGES. 

Part II. — Pawns at Common Law. 


7. Add . Annotation : — As to (2) Refd. Best v. 

Butler & Fitzgibbon, [1932] 2 K. B. 108. 

30. Add. Annotations : — Refd. Albemarle Supply 
Co. v. Hind (1927), 43 T. L. R. 052 ; Republica 
de Guatemala v . Nunez, [1927] 1 K. B. 669; 
Madras Official Assignee v. Mercantile Bank 
of India, Ltd., [1935] A. C. 63. 

31. Add. Annotations : — Refd. Madras Official 
Assignee v. Mercantile Bank of India, Ltd., 
[1935] A. C. 63 ; Lloyds Bank, Ltd. v. Bank 
of America National Trust & Savings Assocn., 
[1938] 2 K. B. 147 ; Mercantile Bank of 
India, Ltd. v . Chartered Bank of India, 
Australia & China & Strauss & Co. (No. 2), 
[1937] 4 All E. R. 651. 

67. Add. Annotation : — Refd. London Jewellers, 
Ltd. v. Attenborough, London Jewellers, Ltd. 
v . Robertsons (London), Ltd., [1934] 2 K. B. 
200. 

138. Add. Annotation : — Consd. Weld v . Petre 
(1928), 97 L. J. Oh. 399. 

146. Add. Annotation : — Refd. Lowther v. Harris, 
[1927] 1 K. B. 393. 

168. Add. Annotations : — Consd. Laker. 3iu’mons, 
[1927] A. C. 487. Refd. London Jewellers, 
Ltd. v. Attenborough, London Jewellers, Ltd. 
v. Robertsons (London), Ltd., [1934] 2 K. B. 
200. 

169. Add. Annotation : — Consd. London Jewellers, 
Ltd. v. Attenborough, London Jewellers, 
Ltd. v. Robertsons (London), Ltd., [1934] 2 
K. B. 200. 

171. Add. Annotation : — Refd. Lowther v. Harris, 
[1927] 1 K. B. 393. 

172a. Goods delivered “ on appro 99 by false 
representation.] — Where the owner of goods 
is induced, by a false representation made by 
another with fraudulent intent that he can 
sell them, to deliver the goods to that other 
on “ appro,” for tho purpose of his endeavour- 
ing to sell them, the case is one not of larceny 
by a trick but of obtaining by false pretences. 
If, therefore, the fraudulent person pledges 


the goods before the contract between him & 
the true owner is avoided, the pledgee who 
takes bond fide obtains a good title as pledgee. 
— London Jewellers, Ltd. v. Atten- 
borough, London Jewellers, Ltd. v. 
'Robertsons (London), Ltd., [1934] 2 

K. B. 200 ; 103 L. J. K. B. 429 ; 151 L. T. 
124 ; 50 T. L. R. 436 ; 78 Sol. Jo. 413 ; 39 
Com. Cas. 290, C. A. ; revsg. S. C. sub nom. 
London Jewellers, Ltd. v . Sutton, London 
Jewellers, Ltd. v. Robertsons (London), 
Ltd., 50 T. L. R. 193 ; 78 Sol. Jo. 82. 

173a. Revesting of property In stolen goods — Sale 
of Goods Act, 1893 (c. 71), s. 24 — Who may 
sue — Owner from whom goods actually 
stolen.] — Pltfs. were wholesale dealers. They 
had as clients the S. S. Co., who introduced a 
customer, a Captain Le M. Captain Le M. 
was accompanied by a friend, M. Captain 
Le M. purchased a ring, which he was allowed 
to take away, & which was immediately 
pawned by M. with delta. A few days later 
M., purporting to act on behalf of Captain 
Le M., took away a diamond bracelet, which 
he disposed of in the same way to deftB. 
Both the ring & bracelet were invoiced to 
the S. S. Co. M. was convicted <fc sentenced 
for larceny by a trick, but the ct. refused 
restitution of the property. Pltfs. had been 
paid the price of the ring by the S. 8. Co. as 
invoiced to them, & now sought to recover 
the bracelet from defts. : — Held : pltfs. had 
no title in law to maintain the action. A 
fundamental point fatal to pltfs.’ claim was 
that the words “ owner of the goods ” in 
Sale of Goods Act, 1893 (c. 71), s. 24 (1), 
meant the owner of the goods from whom 
they were actually stolen, & not some 
revious owner from whom the title had 
een derived. In tho present case the sale 
was to the S. 8L Co., & the property in the 
goods had passed to them & from them to 
Captain Le M., by whose authority it had 
been pledged. — Buller & Co., Ltd. v. 
Brooks, T. J., Ltd. (1930), 142 L. T. 576 ; 
40 T. L. R. 233 ; 74 Sol. Jo. 139 : 35 Com. 
Cas. 205. 


Part III. — Pawns under Pawnbrokers Acts. 

178. Add. Annotation : — Refd. Foster v. Driscoll, Lindsay v. Attfleld, Lindsay v. Driscoll, 

[1929] 1 K. B. 470. 


PART II. SECT. 1. SUB-SECT. 2.— A. 

• I. ,] — In the case of the pledge 

of an instrument creating or evidencing 
a right the thing pledged must be taken 
to be both the instrument Sc the right, 
not the bare instrament without the 
right nor the mere right withont the 


Instrument. — R oval Bk. op Canada 
t>. Taxjbot, 11928] 3 D. L. R. 157 ; 
11928] 3 W. W. R. 190 ; 34 Alta. L. R. 
395.— CAN. 


PART III. SECT. 1. 

•b. Meaning of pawnbroker .] — A 


pawnbroker la a person who lends 
money upon tho security of pawns with 
sufficient frequency or system to con- 
stitute the business of a pawnbroker. 
There must be a series or repetition of 
acts of pawning. — V. A. 8. M. Chettvab 
Firm v. Kino Emperor (1934), I. L. R. 
13 Kan. 32.— IND. 
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PEERAGES AND DIGNITIES. 


Part I.— Peerage. 

68. Add, Annotation : — Refd. Edwards v. A.-G, recognised by the House of Lords or at ct. — 

for Canada (1929), 46 T. L. R. 4. Digby v. Stirling (Lord) (1831), 8 Bing, 

89. Add. Annotation : — Reid. Edwards v. A.-G. 65 ; 1 Dowl. 248; 1 Moo. & 8. 118; 131 

for Canada (1929), 46 T. L. R. 4. E- R. 321 ; sub nom. Digby v. Alexander, 

Annotation : — Reid. Smart v, Johnstone (1837), Murp. & H. 

peer, entitled to Be discharged from arrest, 

although his vote had been protested against, 262. Add . Annotation: — Generally , Reid. Re Davy, 
his claim to the title disputed, <fe never [1935] P. 1. 


89a. .1 — Deft, having voted at the 

election of Scotch peers : — Held ; as a Scotch 


2 



VoL XXXVII. Cum 2 — 196. 


PERPETUITIES. 

Part I. — The Rule Against Perpetuities. 


2. Add. Annotation : — Held. Re Villar, Public 
Trustee v. Villar, [1928] Ch. 471. 

12. Add. Annotation : — As to (1) Hefd. Re Vaux, 
Nicholson v. Vaux. [1939] Ch. 405. 

19a. .] — Olementi v. Fielding (1848), 12 

L. T. O. 8. 309. 

27. Add. Annotation : — Consd. Re Vaux, Nichol- 
son t;. Vaux, [1939] Ch. 405. 

28. Add . Annotation: — Refd. Re Talbot, Jubb 
v. Sheard (1933), 49 T. L. E. 402. 

29. Add. Annotation : — Refd. I. R. Oomrs. v. 
Bone (1927), 13 Tax Oas. 20. 

35. Add. Annotation : — Refd. Re Talbot, Jubb v. 
Sheard (1933), 49 T. L. R. 402. 

53. Add. Citation : — sub nom. Alford’s Case, 
O. Bridg. 684, L. C. 

Add. Annotations : — Refd. Howard v. Norfolk 
(Duke) (1081), 3 Cas. in Ch. 14 ; Goodtitle 
d. Gurnall v. Wood (1740), Willes, 211 ; 
Thellusson v . Woodford (1798), 4 Ves. 227. 

54. Add. Annotation : — Refd. Re Villar, Public 

Trustee v. Villar, [1928] Ch. 471. 

50. Add. Annotation : — As to (2) Refd. Re Villar, 
Public Trustee v. Villar, [1928] Oh. 47? 

58. Add. Citations: — subsequent proceedings (1788), 

2 Term Rep. 241 ; 2 Bro. 0. 0. 344, L. 0. 
Add. Annotation : — Refd. Re Villar, Public 
Trustee v. Villar, [1928] Ch. 471. 

60. Add. Annotation : — Consd. Re Legh’s Resettle- 
ment Trusts, Public Trustee v. Legh, [1937] 

3 All E. R. 823. 

64. Add. Annotation : — Refd. Re Lanyon, Lanyon 
v. Lanyon, [1927] 2 Ch. 204. 

65. Add. Annotation : — Refd. Re Vaux, Nicholson 
v. Vaux, [1938] 2 All E. R. 177. 

66. Add. Annotations : — Apprvd. Re Villar, Public 
Trustee r. Villar, [1929] 1 Ch. 243. Refd. Re 
Vaux, Nicholson v. Vaux, [1939] Ch. 405. 

68a. Survivor of Queen Victoria’s 

descendants living.] — By his will dated 
June 14, 1921, <fc confirmed by a codicil 
of Feb. 2, 1926, testator, who died on Sept. 0, 
1926, gave his property to his trustees upon 
certain trusts as to income & capital for his 
participating issue as therein defined, using 
a well known common form so as to tie it 
up in such a way that the capital was not to 
vest until the expiration of “ the period 
ending at the expiration of twenty years 
from the day of the death of the last survivor 
of all the lineal descendants of Her Late 
Majesty Queen Victoria who shall be living 
at the time of my death ” : — Held : though 
the existing lives selected were very numerous 
& it would be extremely difficult & expensive 
in the future to ascertain the date of the 


survivor’s death, it could not be said to be so 



67. Add. Annotations : — As to (4) Apld. Re Villar, 
Public Trustee v. Villar, [1928] Ch. 471. 
As to (5) Consd. Elliot v . Joicey, [1935] A. C. 
209. Generally , Refd. Re Villar, Public 
Trustee v. Villar (1928), 46 T. L. R. 13. 

70. Add. Annotations: — As to (1) Consd. Athey v . 
Pickerings (1920), 90 L. J. K. B. 250. 
Folld. Elliot v. Joicey, [1935] A. O. 209. 

80. Add. Annotation : — Refd. Elliot v. Joicey, 
[1935] A. C. 209, H. L. 

98. Add. Annotations : — As to (1) Refd. JBe Talbot, 
Jubb v. Sheard, [1933] Ch. 895. Generally , 
Refd. Re Legh’s Resettlement Trusts, Public 
Trustee v. Legh, [1937] 3 All E. R. 823. 

103. Add. Annotation ; — As to (1) Consd. Re Legh’s 
Resettlement Trusts, Public Trustee v. Legh, 
[1937] 3 All E. R. 823. 

108. Add. Annotation : — Refd. Re Coleman, Public 
Trustee v. Coleman, [1930] Ch. 528. 

115. After this case add : 

“ Within the limits prescribed by law.”] — 

See Equity, No. 1788a, ante. 

119. Add. Annotation : — Refd. Tribune Press, 
Lahore (Trustees) v. Income Tax Comr., 
Punjab, Lahore, [1939] 3 All E. R. 409. 

133. Add. Annotation : — As to (2) Refd. Knights- 
bridge Estates Trust, Ltd. v. Byrne, [1938] 2 
All I. R. 444. 

135. Add. Annotation : — Refd. Knightsbridge 

Estates Trust, Ltd. v. Byrne, [1938] 2 All 
E, R. 444. 

138. Add. Annotation : — Refd. Re Cockerill, Mac- 
kaness v. Percival, [1929] 2 Ch. 131. 

166a. .] — Oakes v. Chalfont (1074), Poll. 

38 ; 80 E. R. 504 ; sub nom. Chalfont v . 
Oakes, 1 Oas. in Ch. 239. 

Annotation Reid. Smith v. Clever (1688), 2 Vem. 59. 

175. Add. Annotation: — Refd. Re Villar, Public 
Trustee v. Villar, [1929] 1 Ch. 243. 

181. Add. Annotation : — Refd. Re Villar, Public 
Trustee v. Villar, [1929] 1 Oh. 243. 

192. Add. Annotation : — Folld. Re Coleman, Public 
Trustee v . Coleman, [1930] Ch. 52 8. 

195. Add. Annotation: — As to (1) Refd. Re 
Rutherford’s Conveyance, Goadby v. Bartlett, 
[1938] Ch. 390. 


PART L SECT. 2, SUB-SECT. 2.— 
B. (a). 

«L Gift of income— No gift of corpus .] 
— A trnst of residue to pay income to 


succeeding generations of issue, with 
no gift of corpus for eighty years 
offends the perpetuity rule . — Re 
MlU/gR, fI938] 2 D. L. R. 766.-7-CAN. 


PART I. SECT. 2, SUB-SECT. 3.— B. 

1»1 1. Discretionary trust — For main- 
tenance.} — Re Aittrobus, Henderson 
v. Shaw Sc Morton, [1998] N. Z. L. R. 
364.—NiZ. 
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210. Add. Annotation; — As to (1) Refd. British 
Homophone, Ltd. v. Kunz & Crystallate 
Gramophone Record Manufacturing Co. 
(1935), 152 L. T. 589. 

237. Add. Annotation : — Refd. Re Spitzel’s Will 
Trusts, Spitzel v . Spitzel, [1939] 2 All E. R. 
200 . 

272. Add. Annotation : — Apid. Re Brandon, 
Samuels v. Brandon (1932), 49 T. L. R. 48. 

277. Add. Annotation ; — Refd. Re Gwyon, Public 
Trustee v. A.-G. (1929), 40 T. L. R. 90. 

285. Add. Annotation : — Refd. Berry v. Oeen» 
[1938] A. 0. 575. 

289. Add. Annotation : — Refd, Re Prevost, Lloyds 
Bank, Ltd. v. Barclays Bank, Ltd., [1930] 2 
Oh. 383. 

293. Add. Annotation / — Refd. Re Chardon, John- 
ston v. Davies, [1928] Oh. 404. 

295. Add. Annotation : — Refd. I. R. Oomrs. v. 
Bone (1927), 13 Tax Cas. 20. 

324. Add. Annotation : — Consd. Re Legli’s Re- 
settlement Trusts, Public Trustee v. Legh, 
[1937] 3 All E. R. 823. 

334. Add. Annotation : — Generally , Refd. Re Legh’B 
Resettlement Trusts, Public Trustee v. Legh, 
[1937] 3 All E. R. 823. 

834a: .) — When in exercise of a special power 

of appointment a testator ru ikes an appoint- 
ment of a share of personalty to two objects 
of the power for their joint lives & after the 
death of either of them to the survivor for 
life & they were not lives in being at the date 
* of the creation of the power of appointment, 
the reversionary life interest of the survivor 
is a contingent interest & therefore void as 
contravening the rule against perpetuities. — 
Re Legh’s Settlement Trusts, Public 
Trustee v. Legh, [1938] Ch. 39 ; [1937] 

3 All E. R. 823 ; 107 L. J. Ch. 0 ; 157 L. T. 
270 ; 63 T. L. R. 1030 ; 81 Sol. Jo. 701, C. A. 

335. Add. Annotation /—Refd. Re Coleman, Public 
Trustee v. Coleman, [1936] Ch. 582. 

336. Add. Annotations : — As to (1) Refd. Knights- 
bridge Estates Trust, Ltd. v. Byrne, [1938] 
2 AU E. R. 444. Generally , Refd. Re Cole- 
man, Public Trustee v. Coleman, [1930] Ch. 
528 ; Re Legh’s Resettlement Trusts, Public 
Trustee v. Legh, [1937] 3 All E. R. 823. 

346. Add. Annotations : — As to (1) Consd. Re 
Payne, Taylor v. Paine, [1927] 2 Ch. 1. 
Apld. A.-G. v. Lloyd’s Bank, Ltd., (1935] 
A. C. 382. Dlstd. Re Cohen’s Will Trusts, 
Cullen v. Westminster Bank, Ltd., [1936] 1 
All E. R. 103. Consd. Re Coleman, Public 
Trustee v. Coleman, [1930] Ch. 528. Apld. 


Re Gatti's Voluntary Settlement Trusts, De 
Ville v. Gatti, [1936] 2 All E. R. 1489 ; Fyfe 
Irwin, [1939] 3 AU E. R. 271. Refd. 
Re Monk, Giffen v. Wedd, [1927] 2 Ch. 197 ; 
Re Marshall, Graham v. MarshaU, [1928] 
Ch. 001 ; Re Hodson’s Settlement, Brookes 
v. A.-G., [1938] 3 Ail E. R. 341 ; Greenwood 
v. Greenwood, [1939] 2 AU E. R. 150. 

369a. .] — A testator gave his residuary 

estate on trust to invest & accumulate the 
same during the minority of the youngest 
of his grandchildren Hving at his decease ; 
& he directed that, so soon as “ such grand- 
children ** should attain twenty-one, the trust 
fund should remain & be “ for aU & every '* 
the testator’s “ grandchildren then Uving, 
who, being a son or sons, shaU attain twenty- 
one, ... & to be divided between them (if 
more than one) equaUy.” Then foUowed this 
proviso : “ Provided always that, if any 

grandchild shaU die leaving a child or children 
who, being a son or sons, shaU attain twenty- 
one . . . then & in every such case the last- 
mentioned child or children shaU take (&, 
if more than one, equaUy between them) 
the share which is ... or their parent would 
have taken if living ” : — Held : the gift was 
not void for remoteness. — Re Watkins, 
James v. Cordey (1889), 37 W. R. 609, C. A. 

372. Add. Annotation: — As to (1) Refd. Re 
Lanyon, Lanyon v. Lanyon, [1927f 2 Ch. 264. 

385. Add. Annotation : — Refd. Re Coleman, PubUc 
Trustee v. Coleman, [1936] Ch. 528. 

387. Add. Annotation : — Generally , Refd. Re Cur- 
ryer’s Will Trusts, Wyly v. Curryer, [1938] 
3 All E. R. 574. 

393. Add. Annotation : — Refd. Re Canning’s Will 
Trusts, Skues v . Lyon, [1936] Ch. 309. 

395. Add. Annotation : — Consd. Re Curryer’s Will 
Trusts, Wyly v. Curryer, [1938] 3 All E. R. 
574. 

397. Add. Annotations : — Apld. Re MarshaU, Gra- 
ham v. Marshall, [1928] Ch. 061. Consd. 
A.-G. v. Lloyd’s Bank, Ltd., [1935] A. C. 382. 
Apld. Re Gatti’s Voluntary Settlement Trusts, 
De ViUe v. Gatti, [1936] 2 A11 E. R. 1489. 
Consd. Re Curryer’s WiU Trusts, Wyly v. 
Curryer, [1938] 3 All E. R. 574 ; Re Hodson’s 
Settlement, Brookes v. A.-G., [1938] 3 AU 
E. R. 341 ; Fyfe v. Irwin, [1939] 2 AU E. R. 
271. Refd. Re Monk, Giffen v. Wedd, 
[1927] 2 Ch. 197 ; Re Payne, Taylor v. Payne, 
[1927] 2 Ch. 1 ; Greenwood v. Greenwood, 
[1939] 2 AU E. R. 150. 

397a. .] — By his wiU a testator provided : 

“ . . . on the decease of my last surviving 


PART 1. SECT. 8. SUB-SECT. 4. — A. 

197 I. Contract giving equitable 
interest — Land .) — Where an agreement 
for the sale to- a co. of the oil & gas 
rights under a parcel of land In con- 
sideration of a certain number of 
shares in the oo. provided that. If the 
oo. should oease to do business for a 
specified period, said rights should 
revert to the vendor. & the shares were 
allotted & the oo. failed to go ahead for 
said period, the reverting or said rights 
to the vendor was held not to be 
subject to her returning the shares to 
the oo. Pltf. oo., which had pur- 
chased the assets of the oo. above 
referred to 8c was the assignee of Its 


Interests under said agreement sued 
the vendor for speoifio performance & 
contended that the condition that if 
the oo. tailed to go ahead the oil rights 
should revert to the vendor was void 
under the role against perpetuities as 
applied in London 8 . W. Ry. Co. v. 
Oomm, No. 197 : — Held : the rule did 
not apply under the ciroum stances. — 
New Federal Oils. Ltd. e. Rowland, 
11999] 1 D. L. R. 472 ; 1 W. W. R. 
263 ; 24 Alta. L. R. 19.— CAN. 


PART I. SECT. 2, SUB-SECT. 4.-D. 


806 U. .J — Kalachand 

Muxhebji e. Jattndra Mohan 
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Banerji (1928), I. L. R. 66 Calo. 487.— 
IND. 


PART L SECT. 8, SUB-SECT. 1. 

290 I. General rule — No remoteness 
after vesting.) — Re Crichton Estate 
(1913), 25 W. L. R. 18 : 4 W. W. R. 
1188; 13 D. L. R, 169 ; 23 Man. L. R. 
594.— CAN. 

PART 1. SECT. 8, SUB-SECT. 5.— A. 

348 vi. Application to 

Hindus.] — Held : the principle in 
Leake v. Robinson applies to Hindus. — 
Sbwdatal Ramjsedas v. Official 
Trustee of Bengal (1930), I. L. R. 
58 Gale. 708. — IND. 
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child or on the death of the last surviving 
widow or widower of my children as the case 
may be whichever shall last happen I direct 
my trustees to stand possessed of the trust 
fund (that being the testator’s residuary 
estate) ... in trust for my grandchild or 
grandchildren living at the period of distribu- 
tion & the issue then living of my 
grandchild or grandchildren dying before 
that period ...” : — Held : the words “ on 
the decease of my last surviving child or on 
the death of the last surviving widow or 
widower of my children ” adequately ex- 
pressed alternative events, & the words “ as 
the case may be whichever shall last happen ” 
did not cause the gift of residue to offend 
the rule against perpetuities . — Re Curryer’s 
Will Trusts, Wyly v. Curryer, [1938] Ch. 
952 ; [1938] 3 All E. R. 574 ; 107 L. J. Ch. 
417 ; 159 L. T. 599 ; 54 T. L. R. 1055 ; 82 
Sol. Jo. 625. 

402a. First person oecomlng adult tenant In tall 
In possession.] — Testator gave his real & 
personal estate to trustees as to the personal 
estate upon trusts for conversion & invest- 
ment & upon trust to pay the income thereof 
to the person, if any, who under the trusts 
or limitations thereinafter contained should 
for the time being be tenant for life of or 
otherwise entitled to the possession or receipt 
of the rents & profits of his real estate until 
such real estate should become vested in 
some person who should become adult 
tenant in tail thereof in possession, & from 
& after the happening of such last-mentioned 
event then as to both capital & income upon 
trust for such last-mentioned person 
absolutely ; & as to his real estate upon trust 
for his brother during his life, & from & after 
his death upon trust for the first & every 
other son of his said brother successively 
in remainder one after another according to 
their respective seniorities in tail general : — 
Held : the trust of the personal estate in 
favour of the person who should become adult 
tenant in tail in possession could not be 
construed as applying to a tenant in tail 
by purchase only, & was therefore void for 
remoteness. — Re Atkinson, Atkinson v. 
Atkinson, [1916] 1 Ch. 91 ; 85 L. J. Ch. 159 ; 
114 L. T. 44 ; 60 Sol. Jo. 190. 

408a. Interest In personalty analagous to determin- 
able fee — Gift to cemetery so long as graves 
maintained.] — Testator gave £200 to his 
trustees on trust to invest it, & to pay the 
income thereof to a cemetery co. 44 during such 
period as they shall continue to maintain 
& keep ” two specified graves 44 in tbe 
cemetery in good order & condition with 
flowers & plants thereon, as same have 
hitherto been kept by me,” & he declared 
that, if the graves should not be kept in such 
order & condition, his trustees should pay 
& apply the income in manner therein 
mentioned : — Held : the gift did not infringe 
the rule against perpetuities. — Re Chard on, 
Johnston r. Davies, [1928] Ch. 464 ; 97 
L. J. Oh. 289 ; 139 L. T. 261. 


412a. Power given to trustees— Appointment of 
Public Trustee.] — By his will a testator, who 
died in 1887, appointed four named persons 
as the exors. & trustees of his will & gave 
his real & personal estate to them upon 
trust that they & the survivors & survivor 
of them & the heirs, exors. or administrators 
of such survivor their or his assigns, each & 
all of whom were intended to be included 
in the term 44 my trustees ” thereinafter used, 
should distribute the net residue of his estate 
to & among such of the descendants of his 
brothers & sisters in such shares, proportions 
or amounts & at such proper times as the 
trustees, in whom he 44 placed full confidence,” 
in their absolute & uncontrolled discretion 
should determine. Two of the trustees died 
in 1902, one retired in 1907, when another 
was appointed who retired in 1923 in favour 
of yet another. In 1934 the two remaining 
trustees retired & the Public Trustee was 
appointed in their place. In a summons to 
determine the effect of the will, it was argued 
by testator’s next of kin that : (i) the gift 
of the residuary estate was void, because 
thero was no longer anybody who, in accord- 
ance with the terms of the will, was entitled 
to exercise the power of selecting the 
descendants of testator’s brothers & sisters 
who were to take, & (ii) the gift was void as 
infringing the rule against perpetuities, 
because the descendants of testator’s brothers 
& sisters might be selected by persons ascer- 
tained outside the limit fixed by the rule 
against perpetuities, & might themselves be 
persons who took outside that time : — Held : 
(1) the Public Trustee, as an assign, came 
within the definition of 44 my trustees ” in 
the will & was entitled to exercise the power 
of selection ; (2) the gift was void as in- 

fringing the rule against perpetuities. — Re 
Symm’s Will Trusts, Public Trustee v. 
Shaw, [1936] 3 All E. R. 236 ; 80 Sol. Jo. 
994. 

414. Add. Annotations : — As to (3) Refd. Re Symm’s 
Will Trusts, Public Trustee v. Shaw, [1936] 
3 All E. R. 236. Generally , Refd. Re Rooke, 
Jeans v. Gatehouse, [1933] Ch. 970. 

415. Add. Annotations ; — Consd. Re Canning’s 
Will Trusts, Skues v. Lyon, [1936] Ch. 309. 
Expld. & Distd. Re Coleman, Public Trustee v. 
Coleman, [1936] Ch. 528. 

424. Affd. by Lord Lyndhurst, see per Lord 
Cottenii am in 3 My. & Cr. at p. J51. 

428. Add. Annotation: — Refd. A.-G. v . Farrell 
(1930), 99 L. J. K. B. 606. 

433. Add. Annotation : — Refd. Re Beresford’s Will 
Trusts, Sturges v. Beresford, [1938 j 3 All 
E. R. 566. 

453. Add. Annotation : — Refd. Re Villar, Public 
Trustee v. Villar, [1928] Ch. 471. 

466. Add, Annotation : — Expld. Re Silva, Silva v. 
Silva, [1929] 2 Ch. 198. 

492. Add. Annotation : — Refd. Re Coleman, Public 
Trustee v. Coleman, [1936] Ch. 528. 


PART h SECT. 4, SUB-SECT. 6. — B. 

466 L Power changing nature of 
interest*— Outside limit of rule .) — 
Davis v. Samuel (1926), 28 8. R. 

n. a w. i.— Aua 


PART L SECT. 6, SUB-SECT. 1. 

•p. Subsequent limitation in default 
of appointment .1 — The principle that a 
limitation depending or expectant upon 

5 


a prior limitation, which is void for 
remoteness, is Invalid, does not neces- 
sarily apply to limitations in default of 
appointment . — lie Hay, [1982] N. I. 
215.— m. 
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498a. Subsequent Independent limitations valid.] — 

limitations, in themselves valid* which 
follow, but are not dependent upon, limita- 
tions offending the rule against perpetuities, 
are not affected by the invalidity of the prior 
limitations. — Re Canning’s Will Trusts, 
Skubs v. Lyon, [1936] Oh. 309 ; 105 L. J. Ch. 
241 ; 154 L. T. 093. 

Annotation : — Folld. He Coleman, Public Trustee t?. Coleman, 
[1036] Oh. 636. 

493b. .] — Under the will of a testator a 

share of residue given to one of his sons, W. 
was settled upon discretionary trusts for W. 
during his life, & after his death upon similar 
discretionary trusts for any widow W . 
might leave & for all or any of the children 
of W„ & after the death of such widow, upon 
trust for the children of W. at twenty-one or 
marriage, in equal shares : — Held : though 
the discretionary trust in favour of W.’s 
widow was void for remoteness, as W. might 
marry a woman who was not bom at the 
death of testator, the ultimate trust in favour 
of W.’s children being vested, & not con- 
tingent or dependent on the void trust, was 
valid*. — Re Coleman, Public Trustee v. 
Coleman, [1930] Ch. 528 ; [1930] 2 All E. R. 
225 ; 106 L. J. Ch. 244 ; 165 L. T. 402. 

511. Add. Annotation : — Retd. Re Coleman, Public 
Trustee v. Coleman, [1930] Ch. 528. 


517. Add. Annotation .—Refd. Re Spitzel’s Wil 
Trusts, Spitzel v. Spitzel, [1939] 2 All E. R. 206. 

517a. .] — Testator by bis will, so far ae 

material to the question here in issue, gavt 
his residuary estate to his children for life 
& to the children or remoter issue of sue! 
children at such age as the children shoulc 
appoint, &, in default of appointment, to the 
children of such children in equal shares. 
There followed a clause providing for for- 
feiture in the event of any child or grandchilc 
who should forsake the Jewish faith or marry 
outside that faith. The forfeiture was tc 
take effect “ as from the time when the fac 
of such event having occurred shall b€ 
proved to the satisfaction of my trustees ” : — 
Held : as the moment of time specified in the 
will for the taking effect of such forfeiture 
might not arise until after the expiration o. 
twenty-one years after the death of the 
survivor of the beneficiaries living at the 
death of the testator, the clause was void a* 
infringing the rule against perpetuities. — R 
Spitzel’s Will Trusts, Spitzel v. Bpitzel 
[1939] 2 All E. R. 266 ; 83 Sol. Jo. 378. 

542. Add. Annotation : — Refd. Re Beresford’s Wil 
Trusts, Sturges v. Beresford, [1938] 3 A1 
E. R. 506. 

545. Add. Annotation : — Consd. Re Payne, Tayloi 
v. Payne, [1927] 2 Oh. u l. 


Part II. — The Rule Prohibiting Limitations to Issue o 

Unborn Persons. 

548. Add. Annotation :—Ae to (8) Refd. Re Cur- I 576. Add, Annotation : — Refd. Re Villar, Public 
yer’s Will Trusts, Wyly v. Curryer, [1938] 3 Trustee v . Villar, [1928] Ob. 471. 

All E. R. 674. I 


Part III. — Restriction 

810. Add. Annotation : — As to (3) Apld. Re Villar, 
Public Trustee v. Villar, [1929] 1 Ch. 243. 

614. Add. Annotation : — Refd. Berry v. Geen, 
[1938] A. C. 575. 

615. Add. Annotation : — Refd. Re Watt’s Will 
Trusts, Watt v. Watt, [1936] 2 All E. R. 1555. 

646. Add. Annotations : — As to (1) Consd. Elliot r. 
Joicey, [1936] A. 0. 209. Refd. Athey r. 
Pickerings (1920), 90 L. J. K. B. 250. 

648. Add. Annotation : — Refd. Re Watt’s Will 
Trusts, Watt v. Watt, [1930] 2 All E. R. 1555. 

648a. .] — A testator by his will directed 

that the share of his son G. in testator’s trust 


of Accumulation. 

estate (called the G. fund), should be held b. 
special trustees upon trust that, subject t 
certain provisions for the maintenance of G 
& his children & the payment of annuitie 
to G. & his wife, “ the special trustees sha 
during the minority of the children or chile 
of G. accumulate the surplus (if any) of th 
income of the G. fund . . . for the benefl 
of the persons who shall eventually becom 
entitled to the capital of such fund.” Th 
will further provided : “ Subject as afore 

said the special trustees shall stand possesses 
of the capital & income of the G. fund & o 
the said accumulations in trust for all or an. 


PART HI. SECT. 2, SUB-SECT. 1. 

612 11. ,h ~ When a 

direction to accumulate contained In 
an inter deed comes into operation 
In the lifetime of the grantor, the only 

S sriod during Vhioh the aocumula- 
on can, under 'above Act, be lawfully 
continued is the lifetime of the grantor. 
— Umov Bank op Scotland, ltd. v. 
Campbell, [19291 S. C. (Ot. of Seas.) 
143. — SCOT. 


a l. Applicable in Scotland — 

Notwithstanding repeal in England ,} — 
Held : the operation of above Act in 
Scotland has not been affected by the 
repeal ot that Act by Law of Property 
Aot, 1995 <o. 80), in respect that sect. 
809 (3) ot the latter Act baa expressly 
limited its application to England & 


Wales. — Smith's Trustees v , Gaydon, 
[10311 8. a 533.— SCOT. 

a 11. Effect of .J — Held: the 

effect of Accumulations Act, 1892 
(c. 58), was not to annul the whole 
provision* relative to the purchase of 
lanes, but only to prohibit the accumu- 
lation of income. — Robertson's Trus- 
tees v. Robertson's Trustees, [1933] 
S. O. 639, a C.— SCOT. 

PART HI. SECT. 2, SUB-SECT. 3.— B. 

•k. Accumulations resulting from 
operation of forfeiture clause. 1 — Testator 
directed that the residue of his estate 
should be divided into three equal 
parts, one of wbioh was destined to his 
widow in liferent, dc npon her death or 
remarriage to her daughter in liferent 
& to the daughter’s issue in fee. The 

6 


other two parts of residue were destine 
to testator's two daughters by hi 
first marriage in liferent, & to thei 
issue in fee. The will further direct©* 
that beneficiaries claiming tbeir lega 
rights were to forfeit all benefit unde: 
the will, the forfeited Interest t* 
aecresoe to the other beneficiaries “ ii 
the same manner, for the same interest 
of liferent, fee or otherwise A upo 
the same conditions as the other pre 
visions in their favour " : — Held : axte 
the lapse of 21 years from testator* 
death, further accumulations of inoom* 
under the scheme for behoof of thi 
liars were struck at by Thefiusson Act 
in respect that they resulted from th 
directions of testator oontained in th 
forfeiture clause.— Moee's Tbubtebi 
r. Branwbll, 0935] 8. 0. 123. — SOOT 
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of the children or child of G., who being male, 
attain the age of twenty-one years, or being 
female attain that age or marry, & if more 
than one in equal shares.” Testator died in 
Oct. 1928, & was survived by Gh, G.’s wife 
& three children of Gh, who were bom 
respectively in 1914, 1917 & Jan. 1928. 
When G.’s eldest child attained the age of 
twenty-one a summons was taken out to 
determine : (i) whether the direction for 

accumulation was valid ; (ii) whether G’s. 
eldest son became indefeasibly entitled in 
possession upon attaining the age of twenty- 
one to one equal third part of the G. fund 
& the accumulations of the income of such 
fund, subject to & after the appropriation 
of a sufficient sum to provide for the annuities 
to & maintenance of Gh <& his wife & children, 
or whether any child of G., who may here- 
after be bom & attain the age of twenty-one 
would be entitled to participate in the dis- 
tribution of the G. fund & the accumulations, 
& (iii) if G.’s eldest child did not upon attain- 
ing the age of twenty-one become inde- 
feasibly entitled in possession to one equal 
third part of the G. fund, subject as aforesaid, 
whether under Trustee Act, 1925 (c. 19), 
s. 31 (1) (ii), G.’s eldest child on attaining 
the age of twenty-one became entitled to be 
paid the income of his expectant share of the 
G. fund & the accumulations of the income 
thereof, & if so during what period : — Held : 
(1) the direction for accumulation was valid 
& effectual so long as any child of G. living 
at the date of testator’s death was under 
the age of twenty-one ; (2) G.’s eldest child 
did not become indefeasibly entitled in pos- 
session to one equal part of the G. fund & 
any child of G. bom whilst any child of G. 
living at the death of testator was alive & 
under the age of twenty-one would if he or 
she attained the age of twenty-one, be entitled 
to participate in the distribution of the G. 
fund & the accumulations ; (3) G.’s eldest 
child did not on attaining twenty-one become 
entitled to be paid the income of his ex- 
pectant share of the G. fund & the accumula- 
tions. — Re Watt’s Will Trusts, Watt v. 
Watt, [1936] 2 All E. R. 1555. 

352a. Commencement during twenty-one 

years from testator’s death.] — Testator, who 
died in 1893, gave his net residue, subject 
to certain life annuities which did not exhaust 
the income, in trust for a bachelor’s children 
who should attain twenty-one with a gift 
over in default. On Mar. 11, 1896, the surplus 
income was ordered to be accumulated for 
twenty-one years from testator’s death, 
i.c., until Nov. 6, 1914, or until the bachelor’s 
previous death without leaving issue. 
During this twenty-one years’ period the 
bachelor married & died leaving three 
children, two of whom were still living. 
Temporary orders for maintenance were 
made. On Nov. 12, 1914, it was declared 
that as from Nov. 6, 1914, the two children 
then living were entitled to maintenance 
under Conveyancing Act, 1881 (c. 41 ), s. 43 (1), 
but that notwithstanding sect. 43 (2) any 
income not so applied passed as on an 
intestacy. On July 20, 1927, the elder child 
attained twenty-one, & her contingent 
moiety vested in possession. The question 
having arisen whether, having regard to 
Law of Property Act, 1925 (c. 20), s. 165, 


the order of Nov. 12, 1914, ought still to be 
acted on with regard to the younger child’s 
contingent moiety : — Held : (1) the effect of 
sect. 165 was that the years of minority 
accumulation, which commenced during the 
twenty-one years’ period, were not to be 
reckoned in ascertaining that period, & 
the income of the younger child’s contingent 
moiety must in the first plaoe be applied for 
her maintenance under Conveyancing Act, 
1881 (c. 41), s. 43 (1), & the balanoe could be 
validly accumulated under sect. 43 (2) ; 
(2) quite apart from sect. 185, the moment 
the elder child attained a vested interest 
as a member of the contingent class, there 
could be no question of intestacy as to any 
part of the capital or income. — Re Maber, 
Ward v. Maber, [1928] Ch. 88 ; 97 L. J. Oh. 
101 ; 138 L. T. 318. 

679. Add, Annotations : — As to (2) Conid. Re 
Chartres, Farman v. Barrett. [1927] 1 Oh. 466. 
As to (3) Refd. Re Watt’s Will Trusts, Watt 
v. Watt, [1936] 2 All E. R. 1655. 

681. Add. Annotation: — As to (1) Folld. Re Wal- 
pole, Public Trustee v. Canterbury, [1933] 
Ch. 431. 

721. Add. Annotations : — Apld. Re Knapp, Spreck- 
ley v. A.-G., [1929] 1 Oh. 341. Distd. Berry 
v. Geen, [1938] A. C. 575. Refd. Re Jefferies, 
Finch v. Martin, [1936] 2 All E. R. 626 ; Re 
Blake, Berry v. Geen, [1937] Ch. 325. 

724. Add. Annotations: — As to (1) Consd. Re 
O’Hagan, O’Hagan v. Lloyds Bank, Ltd., 
[1932] W. N. 188. Refd. Re Tong, Hilton v. 
Bradbury, [1920] 2 Ch. 400. 

725. Add. Annotation: — As to (l) Refd. Re Tong, 
Hilton v. Bradbury, [1930J 2 Ch. 400. 

726a. .] — Where certain funds were settled 

upon trust to accumulate the surplus income 
until the death or remarriage of the settlor’s 
wife, it was held that the accumulations made 
after the death of the settlor were invalid, & 
there was a resulting of them to his estate. 
The right to receive the surplus income was 
in the nature of a terminable annuity, & until 
sold by the exors. the surplus income as it 
accrued ought to be applied as income of the 
estate of the settlor. — Re O’Hagan, O’Hagan 
v. Lloyds Bank, Ltd., [1932] W. N. 188 ; 
174 L. T. Jo. 122 ; 74 L. Jo. 196. 

728. Add. Annotation: — Refd. Berry v. Geen, 
[1938] A. C. 575. 

740a. .] — A testator by his will gave to [his 

trustees his real & personal estate, not 
otherwise disposed of, in trust out of the 
income thereof to pay to M. during his life 
a certain annual sum, & he declared that his 
trustees should stand possessed of his real & 
personal estate from & after the death of M. 
r ‘ upon trust to sell the same & to stand 
possessed of the net proceeds thereof <fc the 
balance of the income accumulated during 
the lifetime of [M.] & the interest thereof in 
trust to divide the same amongst such of the 
London hospitals situate within the ad- 
ministrative County of London as my trustees 
for the time being shall in their absolute 
discretion select & to be paid to or for Buch 
hospitals in such proportions as my trustees 
for the time being may think proper.” Upon 
a summons to determine the effect of the gift 
of residue, it was sought to show that upon 
testator’s death there was an immediate 



Cases 740a— 752. English and Empire Digest Supplement. 


vested gilt to charity, postponed as to time 
of payment, & that the A.-G. could stop the 
accumulations : — Held : there was no interest 
vested in anybody, the gift being to a class 
of institutions to be ascertained in the future, 
& the direction in the will for accumulation 
of the income in excess of that required 
for meeting the annuity to M. became void 
twenty-one years after testator’s death. 
There was an intestacy as regards excess 
income accruing after the expiration of the 
period of twenty-one years from testator’s 
death until the death of M. — Re Jefferies, 
Finch v. Martin, [1936] 2 All E. R. 626. 

740b. .] — A testator, who died on Jan. 1, 

1925, by his will gave & devised all his 
property both real & personal to his trustees 
upon trust to pay out of the income thereof a 
large number of annuities, some being to 
certain religious institutions, & he directed 
that these last annuities should determine 
on the death of the last of the personal 
annuitants. He also gave certain legacies. 
He further directed that so long as any of the 
annuitants were alive the balance of the 
income of the residuary estate & the income 
resulting therefrom should be accumulated & 
invested, & subject as aforesaid he gave the 
whole of his property after the death of the 


last personal annuitant to the Congregational 
Union of England & Wales to be invested as 
capital. The secretary of that charity asked 
for an order that the trust for accumulation 
should be determined, & that either the 
surplus income in each year should be paid 
to the charity or that proper provision should 
be made for the payment of the legacies & 
annuities, & that subject thereto the residuary 
estate should be transferred to the charity : — 
Held : if any of the annuitants survived the 
period of twenty-one years from the testator’s 
death, when the accumulations would cease 
by virtue of Law of Property Act, 1926 
(c. 20), s. 164, the surplus income down to 
the death of the last surviving annuitant 
would be undisposed of & would pass as on an 
intestacy ; & the ct. ought not to make the 
order asked for by the residuary legatees, as 
the effect of such an order would be to pre- 
judice & possibly defeat altogether the 
possible interests of the persons taking under 
an intestacy. — Berry v. Geen, [1938] A. C. 
575 ; 159 L. T. 122 ; svb nom. Re Blake, 
, Berry v. Geen, [1938] 2 All E. B. 362 ; 107 
L. J. Ch. 173 ; 54 T. L. R. 703 ; 82 Sol. Jo. 
491, H. L. 

752. Add. Annotation : — Dbtd. Berry v. Geen, 
[1938] A. C. 676. 
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PERSONAL PROPERTY. 

Part I. — Definitions and Enumeration. 

9. Add . Annotation : — Retd. Re Mason (1928), 97 L. J. Ch. 321. 

Part II. — Possession. 

52. Add. Annotation : — Refd. Elias v. Pasmore, [1934] 2 K. B. 164. 


72. 

78. 

94. 


Part III.— Ownership. 


Add. Annotation :—As to (2) Refd. Fleetwood 
Hesketh v . I. R. Comrs. (1935), 180 L. T. Jo. 
99. 

Add. Annotations: — As to (1) Refd. Ellis v. 
Stenning & Son, Ltd. (1932), 76 Sol. Jo. 232 ; 
Freshwater v. Buhner Rayon Co., [1933] Ch. 
162 ; South Bedfordshire Electrical Finance, 
Ltd. v. Bryant, [1938] 3 All E. R. 580. 

For ‘‘—Mutual wills by husband & wife — 

Agreement not to revoke ” read “ 

Mutual wills — By husband & wife — Agree- 
ment not to revoke.” 


94a. .] — Leasehold property was given 

to two sisters as joint tenants, & they 
mutually agreed to bequeath it in trust for 
each other for life, & for their nieces after 
the death of the survivor : — Held : the 
agreement between the sisters, carried out by 
the making of mutual wills, severed the joint 
tenancy. — Re Wilforp’s Estate, Taylor 
v. Taylor (1879), 11 Ch. D. 207 ; 48 L. J. Ch. 
243 ; 27 W. R. 465. 

Annotation Refd. In the Estate of Hoys, Walker v. GasklH, 
[1914] P. 192. 


Part IV. — Alienation. 


114. Add . Annotation : — Refd. Republica de 

Guatemala v. Nunez, [1927] 1 K. B. 669. 

121a. Contract for exchange by Infant — Void.]-—- 
A contract for the exchange of chattels entered 
into by an infant is a contract for goods 
supplied, &, if not for necessaries, is absolutely 
void under Infants Relief Act, 1874 (c. 62), 


s. 1. — Pearce v. Brain, [1929] 2 K. B. 310 ; 
98 L. J. K. B. 669 ; 141 L. T. 264 ; 46 
T. L. R. 601 ; 73 Sol. Jo. 402 ; 93 J. P. Jo. 
380, D. C. 

130. Add. Annotation : — Consd. Re Gillott’s Settle- 
ment, Chattock v. Reid, [1934] Ch. 97. 


PART II. SECT. 4. 

42 v. .] — Possession of a movable 

raises a presumption of ownership. — 
Terry v. Sham's Garage, [1934] 
N. L. R. 407 — S. AF. 

PART III. SECT. 2, SUB-SECT. 4. 

»v. Tyres on car.] — The doctrine of 
title by accession does not apply to 
tyres on a car sold under a registered 
conditional sale contract. — G oodrich 
Silvertown Stores v. McGuire 
Motors, Ltd., [1936] 4 D. L. R. 519. — 
CAN. 

PART 111. SECT. S. 

74 ii. Extent of right .] — 

The cts. cannot Buffer a man to take 
for hims elf that which he cannot 
obtain by way of an action. The right 
of reoaption does not exist unless there 
is a right to the possession of the 
property, Sc a right to possession 
means, for this purpose, one that is 
specifically enforceable by Judicial 
proceedings. If, therefore, the claimant 
cannot by way of judicial proceedings 
ob tain specific restitution of the 
property, he cannot recover it by 
reoaption either. Even when the 
retention of another’s property is un- 
justifiable, the owner is not entitled 
to seriously injure the wrongdoer in 


attempting to recover it.— Phillips v. 
Murray (Sask.), [3 929] 3D. L. R. 
770 ; 2 W. W. It. 314.— CAN. 

PART III. SECT. 4, SUB-SECT. 1.— B. 

r I. Murder of one joint tenant 

by the other — Whether right of survi vor • 
ship operates.] — Re Baiirow ci.iff. 
Elder’s Trustee & Executor Co., 
Ltd. v. Kenny, L1927] S. A. S. R. 147. 
— AUS. 

PART III. SECT. 4, SUB-SECT. 2. 

96 i. How arising— Settlement agree- 
ment as to shares .] — Settlement agree- 
ment as to shares : shares to belong 
to two as property in their own right : 
Held : not to create tenancy in com- 
mon or joint tenancy.— L umbers v. 
Lumbers, [1938] 1 I>. L. It. 3- — CAN. 

sd. How arising — Joint purchase of 
shares.]— Held : even if the shares 
were purchased out of money con- 
tributed in equal amounts, & though 
transferred into the joint names of 
the purchasers, the shares were held 
bv them in equity as tenants in com- 
mon. — O'Connell t>. Harrison, [1927] 
I. R. 330 — IR. 

PART IV. SECT. 1. 
so. Document giving right to stlu <fr 


sell.] — A document may give authority 
to seize & sell chattels without being 
a bill of sale, chattel mtge., or condi- 
tional sale agreement. — Samson v. 
Champion, [1933] 2 D. L. R. 138.— CAN. 

PART IV. SECT. 2. SUB-SECT. 1.— 
A. (a) 11. 

•f. J Dependent on nature of property.] 
— There is no such thing as ‘‘ actual ” 
or “ symbolical " delivery of possession 
irrespective of the nature of the 
property to be delivered. The differ- 
ence is due to the nature of the proporty 
& not on account of the difference in 
the nature of possession. — IIam Prasad 
0JHA V. Bakshi Bindesiiwari Prasad 
y INHA (1932), I. L. It. 11 Pat. 165. — 
IND. 

PART IV. SECT. 2, SUB-SECT. 1.— 
A. (o). 

•g. Exchange of cars — Action for 
breach of contract. ]— Sweeney t>. 
Starrat, [1931] 2 D. L. It. 473 ; 2 
M. P. K. 544.— CAN. 

sk. Warranty of title on exchange .] — 
A warranty or title is implied in the 
case of an exchange of chattels. — 
Gavin v. Moklkr, [1934] 1 D. L. 
286.— CAN. 


PLEADING. 

See Pleading & Practice at end of Volume after Work & Labour. 
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POLICE. 

Part II. — Police Forces. 


4. Add. Citation : — 1 B. R. A. 500. 

Add . Annotation : — Retd. Lodge v. Lan- 
cashire County Council (1934), 152 L. T. 
107. 

24* Add. Annotations: — Expld. & Dlstd. Fisher 
v. Oldham Corpn., [1930] 2 K. B. 364. Consd. 
Cooper v . Wilson, [1937] 2 K. B. 309. 

25a. Dismissal — Power ot watch committee — 
Resignation before meeting of committee — 
Appeal.] — Applt., a sergeant in the Liverpool 
polioe force, on July 27, 1933, handed in the 
statutory month’s notice of resignation. 
On Aug. 8 charges were preferred against 
him of offences against discipline. On 
Aug. 14 the Chief Constable, after an inquiry, 
purported to dismiss him ; on Aug. 29 
the Watch Committee at a meeting, at which 
the Chief Constable was present during the 
deliberations, purported to dismiss applt. ’s 
appeal from the Chief Constable’s sentence 
of dismissal. The Watch Committee there- 
upon refused to repay to applt. the accumu- 
lated rateable deductions from his pay to 
which he claimed to be entitled under 
sect. 20 (1) of Police Pensions Act, 1921 
(c. 31). Applt. then sued the Chief Con- 
stable & the Watch Committee claiming 
declarations that he had duly resigned, & was 
therefore entitled to be repaid the rateable 
deductions that had been made from his 
pay : — Held : (1) in a borough the right to 
dismiss a police constable is vested solely 
in the Watch Committee, but in this case that 
Committee had no power to dismiss applt., 
who had already terminated his service by 
due notice of resignation, & it had no power 
ex post facto to treat him as dismissed as 
from a date prior to the hearing by them of 
an application to confirm the purported dis- 
missal by the Chief Constable ; (2) it could 
not be said that by appearing before the 
Watch Committee applt. must be taken to 
have abandoned his notice of resignation ; 
(3) applt. was not limited to the right of 
appeal to the Secretary of State given by 
Police (Appeals) Act, 1927 (c. 19) ; (4) he 
was entitled to the declarations claimed. 

Semble : the proceedings before the Watch 
. Committee were contrary to natural justice 
owing to the presence of the Chief Constable 
during the Committee’s deliberations on 
applt. ’s appeal. — Cooper v. Wilson, [1937] 
2 K. B. 309 i (1937 ] 2 All E. R. 720 ; 106 
L. J. K. B. 728 ; 157 L. T. 290 ; 101 J. P. 


349 ; 53 T. L. R. 623 ; 81 Sol. Jo. 357 ; 35 
L. GL R. 430, C. A. 

Annotation : — Oonid. Kilduff v. Wilson, Coventry v. Wilson, 
[1939] 1 All E. R. 429. 

25b. .] — K. was an acting-sergeant in the 

Liverpool city police force, & it was part 
of his duty as such to visit two constables on 
their respective beats & to record the fact 
of his having done so. It was alleged that 
he arranged with these men to be at a 
articular point at a certain time, so that 
e could visit them both at one & the same 
time, & that he made, & caused the constables 
to make, false entries in relation to these 
visits. It was also alleged that he had made 
false statements when questioned about these 
ma tters by his superior officers. In accord- 
ance with the regulations, K. waB ordered to 
appear before the chief constable, & he made 
a personal explanation of these facts at the 
same time as the charges were gone into. 
The chief constable found some charges 
admitted & some proved, & dismissed K. 
from the force. K. appealed, as he had a 
right to do under the regulations, &, upon the 
appeal coming on for hearing before the 
watch committee, it appeared that, in con- 
sequence of a recent decision of the Ct. of 
Appeal, the procedure of the watch committee 
upon such appeals had to be reconsidered. 
While this question of procedure was being 
discussed, the chief constable was present 
in the room with the watch committee, but 
he was not so present when, at an adjourned 
hearing, the merits of K.’s appeal were gone 
into. C. was a member of the same city 
police force, & he had been employed solely 
on fire brigade duty. By the Police Regs. 
1920, reg. 94, those Rep. do not apply to 
those members of police forces who act 
exclusively as firemen. C. complained of an 
improper hearing by the watch committee, &, 
as against such claim by C., defte. relied upon 
Public Authorities Protection Act, 1893, 
s. 1 : — Held : (1 ) there had been no irre- 
gularity in the proceedings of the watch 
committee in K. s case ; (2) the personal 

explanation given by K. to the chief con- 
stable was in accordance with the regulations, 
&, if the regulations required that the 
personal explanation should precede the 
inquiry by the chief constable, K. had waived 
his right to that; (8) defts. were public 
authority within Public Authorities Pro- 
tection Act, 1893, s. 1, & the act complained 


PAST L 

» i. — — Power ofjCornmiMionsr of 


Polioe .) — Power 
L. R. 267. — N.Z. 


v. R., (19291 


b 1 . What amounts to M hearing ** 

by Police — Taylor v. 

Ritchie, [1932] 4 D. L. TL 418; 5 
M. P. It. 15.— CAN. 

b ii. Power of Commissioner of 

Public Safety .] — The Oomr. of Public 
Safety has no power to dismiss mem- 
bers of the polioe force. — R. *. Walsh, 


(19S6] 3 D. L. R. 50 : 66 Oan. O. O. 
118 ; 10 M. P. R. 383 ; 5 F. L. J. 
(Oan.) 292.— CAN. 

b ill. Whether actio* lies .]— A 

polioe constable is liable. In New South 
Wales, to dismissal at the pleasure of 
the Crown : — Held : therefore, an 
action by a polioe oohstable for wrong- 
ful dismissal did not lie against a 
nominal deft, appointed on behalf of 
the Govt, of New South Wales. — 
Fletcher v . Nott (1937L37 S. R. N. 
S. W, 430 ; 54 N. S. W. W. N. 138.— 
AUS. 


sa. Policeman — Meant*# of — Railway 
Act (Donu), e. 351.1 — R. e. Canadian 
Pacific Ry.Co. & Canadian National 
RY..T 19281 2 D. L. R. 386 ; 11928] 1 
W. W. R. 785 ; 34 O. R. O. 292 ; 23 
Alta. L. R. 401.— OAN. 

ad. Responsibility of city — Far eon- 
version by constable.}— -A city Is not 
liable to refund funds oollected 8c 
illegally converted by a police con- 
stable. — P hinnxy v. Halifax, [19351 
3 D. L. R, 627 ; 64 Oan. 0. O. 236.— 
CAN. 
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of was an act in the intended execution of 
their statutory duty ; (4) the Police Regs, 
did not apply to C., because he had been 
employed solely on fire brigade duty. — 
Kilduff v . Wilson, Coventry v. Wilson, 
[19391 1 All E. R. 429 ; 160 L. T. 103 ; 103 
J. P. 59 ; 37 L. G. R. 155, C. A. 


Add. Annotation : — Consd. Fisher v. Oldham 
Oorpn., [1930] 2 K. B. 364. 

Add. Annotation : — Distd. Fisher v. Oldham 
Corpn., [1930] 2 K. B. 364. 


75. 

76. 


Part IV. — Duties, Powers, and 


B2. Add. Annotations : — Consd. China Naviga- 
tion Co. v. A.-G. (1932), 48 T. L. R. 375. 
Retd. Fisher v . Oldham Corpn., [1930] 2 
K. B. 364. 


92. 


Privileges of Constables. 

Add. Annotation: — Refd. Vanderpant t>. 
Mayfair Hotel Co. (1929), 27 L. G. R. 762. 


Part V. — Legal Proceedings 


by and against Police. 


17. Add. Annotation : — Consd. Sheffield Corpn. 
v. Kitsoh, [1929] 2 K. B. 322. 

100. Add . Annotation : — Refd. R. v. Ely J J"., Ex p . 
Mann (1928), 45 T. L. R. 92. 


Sect. 2. —PROCEEDINGS AGAINST POLICE 

(Vol. XXXVII., p. 189). 

Civil proceedings — Acceptance of bribes.] 
See Agency, No. 1608b. 


Part VII. — Superannuation and Other Allowances. 


136. Add Annotation: — Apld. Piper v. 8t. Mary- 
lebone Licensing JJ., [1928] 2 K. B. 221. 

142. After this case add: — 


Effect of bankruptcy.]— flee Bankruptcy, No. 
6296a. 

Compensation for loss of office.] — See Pub- 
lic Authorities, No. 1048a. 


PART II. SECT. 6, SUB-SECT. 1. 

»k. Inability .) — A special constable 
s not liable to be indicted for general 
nattention to his duties. For an 
ndictment to lie it must be shown that 
here has been a wilful refusal or neglect 
s) perform some specific duty. — G ray 
i. Chilman (No. 2). 11935] S. A. S. R. 
359.— AUS. 


PART VII. 

132 i. Computation of pension — 
Based on annual pay — What included 
therein — Allowance for special duties .) — 
Martin v. R. (1928), 40 C. L. R. 102 ; 
[1928] V. L. R. 38 ; [1928] Argus 

L. R. 17.— AUS. 

a i, Temporary employee of 

police department .] — The Superannua- 
tion Act, R. S. B. C., 1924, applies to 
temporary employees of the city police 


department. — K nox v. Baker (1930), 
61 B. C. R. 02— CAN. 

•m. Necessity for claim .] — On tho 
proper construction of Police Pensions 
Act, 1921 (c. 31), s. 2 (1) (6), a member 
of a police force who desires to retire & 
claim a pension must intimate his 
claim & tender a medical certificate at 
the time when he intimates his in- 
tention to resign. — Drummond v. 
Peebles County Council, [1937] 
S. C 36.— SCOT. 
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POOR LAW. 


Note 1 . — The Act now in force is the Poor Law Act, 1930 (c. 17). References to sections of the 1927 
Act should therefore be checked with the Comparative Table appended below. Omitted sections of the 
1927 Act were either repealed or replaced by the Local Government Act, 1929 (o. 17). 


1927 


1930. 

1927. 

1930. 

T 


~T(1) 

u 

"23" 

2 

(1) 

2 

49 

21 

29 

<1- 

3) 10 

60 

22 

29 

(4) 

12 

51 

28 

30 

11 (1), 

62 

33 



(2) 

63 

34 

31 


13 

54 

27 

32 


110 

55 

112 

34 


15 

50 

24 

35 

(1) 

10 (1), 

57 

26 



17 (1) 

58 

82 


(2) 

79 

59 

29 


(3) 

17 (2) 

00 

30 


(4) 

17 (2), 

01 

31 



79 

62 

32 


(5) 

i0 (2) 

03 

35 

36 

(1) 

80 

64 

36 


(2) 

17 (3) 

05 

37 

37 


81 

60 

38 

38 


07 

67 

39 

39 


70 

68 

40 

40 

» 

150 

09 

41 

41 


14 

70 

42 

42 


18 

71 

44 

43 


19 

72 

43 

44 


20 

73 

45 

45 


49 

74 

40 

40 


60 

75 

152 

47 


51 

76 

48 


1927. 

1930. 

1927. 

1930. 

I 1927. 

1930. I 

1927. 

1930. 

77 

TT 

107 

~75~ 

157 (4), 150 

22? 

9~(l-3) 

78 

52 

108 

93, 94 

(5) 


222 

9(2) 

79 

26 

109 

84 

158 

120 

223 

100 (1-0) 

80 

83 

110 

85 

102 

111 

224 

155 

81 

53 (1-3) 

111 

86 

105 

121 

225 (1) 158 

82 

53 (4), (5) 

112 

87 

170 

123 

220(1), 144 

84 

54 

113 

88 

171 

124 

(2) 


85 

55 

114 

89 ! 

172 

125 

227 

145 

86 

58 

115 

90 | 

174 

126 

228 

146 

87 

50 

110 

91, 108 

183 

133 

229 

147 

88 

57 

117 

92 

184 

127 

230 

148 

89 

71 

118 

104 

180 

128 

231 

149 

90 

72 

119 

105 

187 

129 

232 

151 

91 

73 

120 

102 

188 

130 

233 

153 

92 

74 

121 

95 

189 

131 

234 

154 

93 

59 

12£ 

96 

190 

132 

235 

159 

94 

01 

123 

98 

192 

134 

230 

157 

95 

62 

1^4 

99 (1-7) 

209 

135 

241 

140 

96 

63 

125 

99 (8) 

210 

11 (3) 

242 

102 

97 

64 

120 

100 

211 

136 (1), 

244 

163 

98 

60 

127 

97 


(2) 

245 

164, 

99 

65 

128 

103 

212 (1) 1 (2) 


105 (4) 

'00 

66 

129 

106 

213 

101 

Sch. V.Sch.II. 

101 

69 

130 

107 

214 

136 (3-5) 

Sch. 

VI. Schs. 

102 

08 

131 

101 

215 

137 


I. & III. 

103 

75 

132 

109 

216 

138 



104 

77 

145 

114 

217 

141 



105 

78 

147 

113 

218 

139 



106 

76 

148(1) 

115 

219 

142 




Noth 2. — By Local Government Act, 1929 (c. 17), Sched. X., para. 1, references in any enactment 
to the terms mentioned in the first column, infra , must be constructed as references to the terms men- 
tioned in the second column. These adaptations, so far as affecting Poor Law Act, 1927 (c. 14), have 
since been embodied in Poor Law Act, 1930 (c. 17). 


Reference. 

Board of guardians ...... 

Board of management or managers of a school district 


Chargeability for any poor law purpose to any parish, town- 
ship or place, or to a parish or union, or to a union or 
parish, or to the common fund of a union. 

Clerk to the guardians ....... 


Common fund of the union or fund of board of guardians for 
a single parish. 

District school or district poor law school .... 

Guardian — as an individual ...... 

Guardians — as a corporate body ..... 

Medical officer of board of guardians or of a union 

Officer of a board of guardians, or guardians, or officer of a 
union or other area for which a board are constituted. 

Parish — as the area for which a board of guardians are con- 
stituted. 

Parish — as the area in which a settlement is acquired or 
derived. 

Parochial relief ........ 

Poor law union . 

Treasurer of poor law union . . . . 

Union or other area for which a board of guardians are con- 
stituted. 

Union or parochial relief ...... 


Adaptation. 

County Council or County Borough 
Council. 

County Council or County Borough 
Council. 

Chargeability to a County or County 
Borough. 

Clerk of County Council or town clerk of 
County Borough or such other officer 
as may be appointed or designated by 
the council. 

County fund or general rate fund of 
County Borough. 

Separate school. 

Member of County Council or County 
Borough. 

County Council or County Borough. 

Poor law medical officer of a County or 
County Borough. 

Officer concerned with the relief of the 
poor. 

County or County Borough. 

County or County Borough. 

Poor relief. 

County or County Borough. 

County treasurer or treasurer of County 
Borough. 

County or County Borough. 

Poor relief. 
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Part I. — Poor Law Authorities. 


19. 


Add . Annotation Refd. Cresswell & Cress- 
well v. Liverpool Corpn., [1939] 2 All E. R. 


Sect. 4. — OVERSEERS (Vol. XXXVII., p. 204). 

24a. Overseer becoming transferred officer— Re 
moval — Powers of rating authority.] — By 
Local Government Act, 1894 (c. 73), s. 5 (1), 
the power of appointing & revoking the 
appointment of an assistant overseer for any 
rural parish having a parish council is trans- 
ferred to & vested in the parish council. — 
An assistant overseer so appointed by a 
parish council which was subsequently 
transformed into an urban district council, 
became a “ transferred officer ” under the 
Rating & Valuation Act, 1925 (c. 90). He 
was summarily dismissed by the urban dis- 
trict council as the rating authority : — 
Held : the council could dismiss the officer 
without notice or cause, & without affording 
him a hearing, provided that in so dismissing 
him they did not act dishonestly, corruptly, or 
in bad faith — Brown v. Dagenham Urban 
Council, [1929] 1 K. B. 737 ; 98 L. J. K. B. 
605 ; 140 L. T. 616 ; 93 J. P. 147 ; 46 
T. L. R. 284 ; 73 Sol. Jo. 144 ; 27 L. G. R. 
225. 


Annotation : — Distd. Field v. Poplar Corpn.. [19291 1 K. B. 
750. Consd. McManus v. Bowes, [1938] 1 K. B. 


See , now , Local Government Act, 1933 (c. 61), 
s. 121. 


31. Add. Citations 90 L. J. K. B. 741 ; 137 
L.T. 558; 25 L. G. R. 267. 


34a. Abolition — Local Government Act, 1929 (c. 17), 
s. 1 — Transfer of “ parish property ” — What 
Included.] — Pltfs., the City of London Corpn., 
claimed a declaration that a certain capital 
fund invested in 5 per cent. War Loan Stock 
in the hands of the City of London Guardians, 
being the balance of the proceeds of the sale 
by defts. of a poor law institution as the 
H. Institution, was “ parish property ” 
within Local Government Act, 1929 (c. 17), 
s. 115, & that it was “ property with respect 
to which special provision is made ” within 
sect. 113 of the 1929 Act, <fc would on Apr. 1, 
1930, by virtue of sect. 115 of the 1929 Act, 
be transferred to & vest in pltfs. & not in the 
London County Council. By sect. 1 of 1929 
Act, the functions of the City of London 
Guardians were transferred to the London 
County Council on Apr. 1, 1930, on which 
date the Guardians were abolished. Sect. 
113 of the 1929 Act transferred to the London 
County Council all property & liabilities of 
the City of London Guardians, except those 
for which special provision was made in the 
Act. The only special provision which was 
suggested to apply was that contained in 
sect. 115. By sect. 115, sub-sect. 1, of all 
parish property on the appointed day, 
namely, Apr. 1, 1930, vested m a board of 
guardians was to be transferred to the appro- 


priate council, in this case the Common 
Council of the City of London. The H. 
Institution & Infirmary was acquired by the 
City of London Guardians in 1871 for the 
purposes of their functions in the relief of 
the poor. By an order dated Apr. 0, 1921, 
the Minister of Health, the successor of the 
Local Government Board, sanctioned the 
sale by the City of London Guardians by the 
H. Institution, &, by a further order, directed 
that the net proceeds of the sale should be 
invested in 5 per cent. War Loan Stock, <te 
that the Guardians should stand possessed 
of the securities so purchased on trust to 
receive & pay into the common fund of the 
Union the interest accruing therefrom : — 
Held: (1) the property in the capital fund 
in question & the interest thereon was not 
“ parish property ” within 1929 Act, s. 116 ; 
(2) it was not transferred by that Act to the 
representative of the City of London ; (3) the 
property in the fund was transferred to & 
vested in the London County Council for the 
benefit of the whole area administered by the 
London County Council ; & (4) it was not 
subject to any condition that the income of 
the fund should be credited to the City 
Corpn. in computing the amount of the 
contributions duo from the City Corpn. to 
the County fund. — London (City) Corpn. 
v. London County Council. [1931] 1 K. B. 
25 ; 99 L. J. K. B. 577 ; 143 L. T. 372 ; 94 
J. P. 219 ; 46 T. L. R. 533 ; 74 Sol. Jo. 421 ; 
28 L. G. R. 451, C. A, 

38a. Loans to strikers’ families — Resolution can- 
celling repayment — Void.) — Defts., a board 
of guardians, upon the outbreak of the coal 
dispute of 1920 resolved to give outdoor 
relief to the wives & families of miners & 
other workmen who were unemployed 
because of the dispute, & that such relief 
should be given by loan, subject to an under- 
taking to be given by the head of each house- 
hold to repay the loan by weekly instalments, 
or, by arrangement with the employers, 
deductions from wages to commence five 
weeks after tbo resumption of work. In 
pursuance of this resolution defts. granted 
relief to miners’ families during the con- 
tinuance of the dispute to the amount of 
£195,957. Repayment commenced in Jan. 
1927, the terms being modified from time to 
time. On July 11, 1929, the total balance 
due on the loans was £145,924, & it was then 
being repaid by about 6,000 miners at the 
rate of nearly £400 a week, some having 
already repaid their loans in full, & others 
having been entirely released from payment. 
On that day defts. passed a resolution that 
the whole balance of the loans owing in 
respect of relief received by miners’ wives & 
families should be excused & cancelled. In 
an action by pltf. at the relation of the corpn. 
of a borough situate & owning rateable 
property within defts.’ area : — Held : (1 ) the 


PART L SECT. 4. 
am. Conditions precedent to liability .] 
— Necessity for request to overseers 
before they can be liable. — M cKenzie 
v. Gaps Breton County Poor Dis- 


trict. No. 13 (1032). 6 M. P. R. 
1.— - CAN. 

sn. .1 — A brother, claiming from 

overseers expenses incurred for the 
relief of a pauper must prove (1) that 

13 


there is another person liable beforo 
him. or (2) that he had not sufficient 
means. — McGilltvray v. Arisaki 
Poor District No, 1, [10331 2 D. L. It. 
134; 6 M. P. R. 35.-—CAN. 
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resolution to cancel the loans was ultra vires 
& void & must not be acted upon ; (2) even 
if there was any general discretionary power 
in delta, to release the debtors, it was not 
properly or reasonably exercised, as they 
had considered solely the interest of the 
debtors, without any inquiry into the ability 
of all or any of them to continue paying off 
their loans, there being no evidence of any 
general inability to repay, or request for the 
cancellation of the debts. — A.-G. v. Tyne- 
mouth Union, [1930] 1 Oh. 016 ; 09 L. J. Ch. 
307 ; 143 L. T. 70 ; 94 J. P. 191 ; 40 T. L. R. 
272 ; 74 Sol. Jo. 109 ; 28 L. G. R. 179. 

41. Add . Annotations : — Consd. McManus v. 

Bowes. [1938] 1 K. B. 98 ; Compton v. West 
Ham Borough Council, [1939] Ch. 771. 

08a. Guardians acting in loco parentis — Right to 
grant of administration.] — By Poor Law Act, 
1927 (c. 14), a board of guardians may act 
in certain circumstances as in loco parentis 
in respect of an orphan child, & in that 
capacity is entitled to take out letters of 
administration of the estate of the child’s 
deceased parent for the benefit of the child. — 
He Peters (1929), 142 L. T. 328 ; 40 T. L. R. 
119 ; 74 Sol. Jo. 13. 

75a. To dismiss — Transferred officer.] — The 

effect of Local Government Act, 1929 (c. 17), 
s. 121 (1), is that an officer of a poor law 
authority who has been transferred to the 
appropriate county council or county borough 
council under sect. 119 of the Act retains all 
the incidents of his service & there is no 
change in the terms of his employment. If, 
therefore, the poor law authority was en- 
titled to terminate his service by giving him 
proper notice & to re-engage him on different 
terms, the' council are also entitled to do so. — 
Mountford v. London County Council, 
[1935] 2 K. B. 243 ; 104 L. J. K. B. 477 ; 153 
L. T. 230 ; 99 J. P. 354 ; 51 T. L. R. 480 ; 
79 Sol. Jo. 503 ; 33 L. G. R. 323. 

87. Add. Annotation : — Refd. Brown v . Dagen- 
ham Urban Council, [1929] 1 K. B. 787. 

88a. Officer placed on half-pay — Validity.] — Pltf. 
before Apr. 1, 1930, the appointed day, was a 
poor law relieving officer In the service of the 
Stepney Guardians. On the appointed day 
in 1930 he was automatically transferred to 
the service of the London County Council. 
By letter dated Dec. 7, 1932, the London 
County Council offered pltf. a new contract 
of service with a substantially increased scale 
of remuneration. The letter stated that the 
revised scales & conditions of service, if 
accepted, must be taken as a whole. With 
the letter was enclosed a printed document 
containing the conditions of transfer & a 
summary of the Council’s Orders, etc. Under 
that heading appeared a clause headed “ Sick 
Pay,” “ Full pay for a reasonable period 
at the discretion of the appropriate sub- 
committee of the Public Assistance Com- 
mittee.” Pltf. accepted the offer on the 
following day* The consent of the Minister 
had not been obtained to the rule as to sick 
pay. From Dec. 8, 1933, until Sept. 30, 
1934, when pltf. left the Council’s service on 
superannuation, he was continuously & 
wholly incapacitated by illness of the eyes 
from performing any of the duties of his 
contract of service. He received full salary 


to the end of July, 1934, a period of nearly 
eight months, & half-pay during Aug. & 
Sept. He claimed to recover the balance of 
salary in respect of a period when his pay 
was reduced for sickness, alleging that under 
arte. 157 & 102 of the Public Assistance Order, 
1930, he continued in his office on full pay 
until he retired on superannuation on 
Sept. 30, 1934. The county ct. judge dis- 
missed the claim, holding that a reasonable 
time had elapsed during which full pay was 
paid to pltf. On appeal : — Held : under the 
contract of Dec. 7, 1932, pltf. obtained a new 
scale of remuneration, substantially more 
advantageous than he had before, consisting 
partly of normal pay & partly of sick pay ; by 
obtaining sick pay rights which he did not 
have before he got a new advantage which 
was part of his remuneration ; & the clause 
as to sick pay conferred upon the appro- 
priate sub-committee a contractual right to 
do anything that was in fact done. The 
application of the sick pay rule on the lines 
of the present case, namely of allowing an 
* officer wholly incapacitated for duty eight 
» months on full pay & an additional two 
months on half-pay, was not a reduction of 
pltf.’s remuneration within the meaning 
of art. 102 of the Public Assistance Order, 
1930. — Littlejohn v. London County 
Council, [1938] 1 K. B. 78 ; [1937] 3 All 
E. R. 43 ; 100 L. J. K. B. 488 ; 1&7 L. T. 
128 ; 53 T. L. R. 774 ; 81 Sol. Jo. 477 ; 35 
L. G. R. 497, C. A. 

Annotation : — Consd. Compton v. West Ham Borough 
Council, [1939] Ch. 771. 

88b. Recovery of pay during illness — Limitation 
of action.] — -If a local authority commits any 
breach of a contract which, under an Act 
of Parliament, it is its duty to make, then 
it can claim the protection of Public 
Authorities Protection Act, 1893, if any 
action or proceeding against it for the breach 
of such a contract is not brought within the 
limit of time laid down by the Act. Where, 
therefore, a local authority had appointed 
a relieving officer for a general relief district, 
in its area (an appointment which they were 
bound to make under statutory authority), 
& the relieving officer was absent from his 
duties owing to illness for six consecutive 
months, a claim by him to be paid the full 
amount of his salary for the entire period of 
absence (the local authority having only 
paid him half his salary for the last three 
months of his absence), was barred under 
Public Authorities Protection Act, 1893, s. 1, 
in respect of moneys which became due to 
him more than six months before the issue 
of the writ. Also, regulations made by the 
authority & not communicated to the officer 
did not operate as an implied term In his 
contract of employment. — Compton v. West 
Ham County Borough Council, [1939] 
Ch. 771 ; [1939] 3 All E. R. 198 ; 108 L. J. 
Ch. 300 ; 100 L. T. 033 ; 103 J. P. 271 ; 55 
T. L. R. 827 ; 83 Sol. Jo. 477 ; 37 L. G. R. 
495. 

91a. Certificate as to guardians* liabilities — 

Finality of.] — On the transfer of the 
functions of poor law boards of guardians to 
countv councils, the certificate to those 
councils of his valuation of the non-institu- 
tion&l liabilities of the guardians by the dis- 
trict auditor, tinder Local Government Act. 
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1929 (e. 17), Sched. VI., clause 2 (1), is final 
& conclusive within the meaning of clause 
2 (2) of the Sched., both as to the deter- 
mination of what are the non-institutional 
liabilities & as to their value. — It. v. Ayton, 
Ex v. Cardiff Corpn., [1985} 1 K. B. 225 ; 
104 L. J. K. B. 9 ; 152 L. T. 238 ; 99 J, P. 1 ; 
51 T. L. R. 57 ; 32 L. G. R. 453, D. C. 

99. Add. Annotation : — Consd. Cresswell & Cress- 
well v. Liverpool Corpn., [1939] 2 All E. R. 
824. 

100a« “ Regularly employed ” — Employment as 
deputy.] — Pltf. was in the service of defts.’ 
predecessors in their capacity of poor law 
guardians for fifteen years before his retire- 
ment, but during five of those years he was 
only employed as gate porter to a poor law 
institution in substitution for its regular gate 
porter who was away on war service : — Held : 
in computing the amount of his super- 
annuation allowance under Poor Law Officers’ 
Superannuation Act, 1896 (c. 50), pltf., 
though only a temporary substitute for the 
regular gate porter, was entitled to reckon 
his actual five years’ deputy service as 
regular employment in the capacity of a 
poor law officer or servant. — Hammond v. 
London County Council, [1931] 1 Oh. 
640 ; 100 L. J. Ch. 125 ; 144 L. T. 720 ; 95 
J. P. 97 ; 29 L. G. R. 350 ; evb nom. Ham- 
mond v. Westminster Guardians, 47 
T. L. R. 249. 

105. Add. Annotations : — Consd. Gissing v. Liver- 
pool Corpn., [1935] Ch. 1. Expld. Tees Con- 
servancy Comrs. v. James, [1935] Oh. 544. 
Consd. Jones v. London County Council, 
[1936] Ch. 50. Refd. R. v. Grain, Ex p. 
Wandsworth Grdns., [1927] 1 K. B. 540; 
Powell v. Sheffield Corpn., [1936] 1 K. B. 
680 ; Tibbals v. Port of London Authority, 
[1936] 2 All E. R. 819. 

105a. Transferred officer — Construction of Local 
Government Act, 1929 (c. 17), s. 124 (1).] — 
Sect. 124 (1) of Local Government Act, 1929 
(c. 17), enacts that if an officer who has made 
contributions required by Poor Law Officers' 
Superannuation Act, 1896 (c. 50), is by the 
Act of 1929 transferred to the service of any 
council, then, if the council to whose service 
he is so transferred has no superannuation 
scheme, the Act of 1896 shall apply to him, 
M & shall continue so to apply to him so 
long as he is in the service of the council of 
any county ...” : — Held ; the words " so 
long as he is in the service of the council of 
any county ” were not to be read with some 
such implied addition as “ to whose service 
he shall have been so transferred,” but in- 
cluded the case of an offioer who after transfer 
resigned his employment & obtained service 
with another oounty council. — Pounder v. 
London County Council, [1934] 1 K. B. 26 ; 
193 L. J. K. B. 79 ; 150 L. T. 169 ; 97 J. P. 
306 ; 50 T. L. R. 26 ; 31 L. G. R. 414, C. A. 

105b. .] — Pltf. was employed as a 

cleaner by a board of guardians from 1897 
until Apr. 1, 1930, but until Oct. 1929, no 
deductions in respect of snperamiuatibn con- 
tributions under Poor Law Officers’ Super- 
annuation Act, 1896 (c. 50), ss. 12, 13, were 


made from the pltf.’s wages. From Oct. 
1929, the guardians deducted 6 d. a week 
in respect thereof, & on Mar. 27, 1930, an 
arrangement was made that they should 
deduct a further la. Qe2. a week in part pay- 
ment of arrears of contributions, & this 
further deduction was made on Mar. 29, 1930. 
On Apr. 1, 1930, by the Local Govt. Act, 
1929 (c. 17), the guardians were abolished & 
pltf. was transferred to the service of deft, 
corpn. Until Feb. 1932, deft, corpn. con- 
tinued to deduct the 0d. & the Is. 6 d. a week, 
but then ceased to do so & returned the con- 
tributions on the ground that pltf. was not 
within the superannuation scheme provided 
by 1896 Act. In an action claiming that 
pltf. was entitled, under sect. 124 (1) of 
1929 Act to the benefit of that scheme & 
that the arrangement of Mar. 27, 1930, was 
binding on defts. : — Held : although pltf.’s 
contributions had not been made exactly 
as & when they ought to have been made 
there was no impediment to her receiving her 
pension. — Gissing v. Liverpool Corpn., 
[1935] Ch. 1 ; 104 L. J. Oh. 68 ; 151 L. T. 
513 ; 98 J. P. 359 ; 50 T. L. R. 525 ; 78 
Sol. Jo. 601 ; 32 L. G. R. 499, C. A. 


Annotations : — Exi 
119351 Ch. 544. 
ri936] Ob. 50. 


Teee Conservancy Comrs. v James, 
(fd. Jones v. London County Council, 


105c. .] — Pltf. entered the service of the 

S. Board of Guardians aw a poor law officer 
in 1895, & remained there until J930, when, 
under the provisions of Local Govt. Act, 
1929, s. 119, he was transferred to, & became 
an officer of, deft, council. While in the 
service of the 8. Board of Guardians, he made 
the annual contributions required by Poor 
Law Officers’ Superannuation Act, 1896, 
but, not having elected, under Local Govt. 
Act, 1929, s. 124, within three months after 
being transferred to deft, council, to remain 
subject to the Act of 1896, he became subject 
to the council’s superannuation scheme, as 
amended under the provisions of Local 
Govt. Act, 1929, s. 124 (2) (6). This scheme, 
which was deemed to have come into opera- 
tion on July 28, 1925, provided, inter alia , 
by clause 16 (2), that contributors should be; 
entitled to a pension after having attained the 
ago of sixty years & completed forty years 
with the council. There was a proviso to 
clause 15 of the effect that : “ Jn the case of 
a contributor who was in the service on 
July 28, 1926, the lump sum payable on 
retirement shall be increased by i per cent, 
for each year of contribution completed at 
that date.” The amending scheme for the 
case of transferred officers provided that the 
council’s superannuation scheme should apply 
to every transferred officer while in the service 
of the council, subject to the modification 
( inter alia ) that any service prior to the 
appointed day which would have been 
treated as service for the purposes of the Act 
of 1896 should be treated as service in respect 
of which he had contributed to the fund. 
Pltf. duly ma de his contributions under the 
co un cil’s scheme, as amended, until he 
voluntarily retired in 1938, having reached 
the age of sixty -four years & having completed 
more tha n forty years’ service with the 
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council & the 8. Board of Guardians. It was 
not disputed that he was entitled to a pension, 
but the question arose whether he was a 
contributor who was “in the service on 
July 28, 1925,” &, therefore, also entitled to 
the extra i per cent, in accordance with the 
proviso to clause 16. Pltf. contended that, 
as the words “ service under the council ’’ 
in clause 16 (2), included previous service, 
then similar words elsewhere in the scheme 
must be construed to have a similar meaning : 
— Held : the words “ in the service of July 28, 
1926,“ plainly meant in the service of the 
council, & there was no sufficient con- 
text to justify their being given some 
other meaning. — Clay v. London County 
Council, [1939] 2 All E. R. 67 ; 83 Sol. Jo. 
339 ; 37 L. G. R. 269. 

105d. Amount of pension.]— -Under the 

Poor Law Officers’ Superannuation Act, 1896, 
poor law officers became entitled to super- 
annuation allowance, certain deductions to 
provide therefor being made from their salaries, 
the amount of superannuation being a defined 
proportion of the average of the last five 
years’ salary preceding the day when they 
ceased to hold office. 

1 Pltf. became a clerk under an assessment 
committee of a union & held the office for 
twenty-four years, his salary for the last five 
years averaging £30 per anrum . In 1927, 
under the provisions pf the Rating & Valua- 
tion Act, 1925 (c. 90), the union ceased to 
exist, & pltf. was transferred to the new rating 
authority created by the Act, & held the 
.office for a further seven years, his average 
salary for the last five years of this service 
being £165 : — Held : Rating & Valuation 
Act, 1925 (c. 90), s. 51 (1), applied Poor Law 
Officers’ Superannuation Act, 1896 (c. 50), 
to pltf. after his transfer, & not only down to 
the time in 1927 when he ceased to be an 
officer of the dissolved union. He was there- 
fore entitled to superannuation allowance 
based on £166 & not on £30. — Newill v. 
Clun Assessment Committee (1935), 79 
Sol. Jo. 839 ; 34 L. G. R. 8. 

106e. Election to contract out — Cancellation.] — 

Pltf. entered the service of a board of 
guardians in 1904 as a probationer nurse & 
certain annual deductions were made from 
her salary for superannuation purposes. In 
1907 she obtained employment as a charge 
nurse under the Metropolitan Asylums Board, 
& gave notice that, as a female nurse within 
Poor Law Officers’ Superannuation Act 
Amendment Act, 1897 (c, 28), she wished to 
contract out of superannuation benefits, 
i.e., did not wish to avail herself of the pro- 
visions of the Poor Law Officers’ Superannua- 
tion Act, 1896 (c. 50). No deductions were 
therefore made from her salary by way of 
contribution to superannuation benefit, & 
the same procedure continued when after 
leaving the Asylums Board in 1908 she was 
employed from Feb. 1909 to 1923, as a super- 
intendent nurse by another board of 
guardians. In that year she obtained employ- 
ment under a different board of guardians 
as a charge nurse, but shortly after her 
appointment requested to be allowed to con- 
tribute to the poor law officers’ superannua- 
tion fund. This request was granted by the 
board on her paying to them the deductions 
which would have been made from her salary 


for superannuation benefit while in the 
service of her two previous employers if she 
had not contracted out. This was duly paid 
by pltf., & the necessary deductions made 
from her salary down to 1927, when she was 
appointed by the board to be an assistant 
matron at an orphanage, & therefore (having 
ceased to be a female nurse within the 1897 
Act) could not contract out of the 1896 Act. 
The proper deductions were therefore made 
by the board from her salary down to 1930, 
when by virtue of Local Govt. Act, 1929 
(c. 17), the duties & functions of the board 
of guardians were transferred to deft, council 
whose servant pltf. consequently became. 
Down to 1933 deft, council made deductions 
from pltf.’s salary at the rate of 3 4 per cent., 
but in 1933 they infQrmed her that her rate 
of contribution under the superannuation 
scheme would be reduced to 2^ per cent, as 
from Apr. 1, 1930, being the rate in respect 
of employees whose period of service did not 
on Apr. 1,. 1930, exceed ten years. They 
accordingly repaid her a sum which included 
. (inter alia) the amount paid back by pltf. in 
„ 1923 while employed as a charge nurse, & 

the consequent deductions made from her 
salary down to 1927. These sums pltf. 
accepted under protest. She accordingly 
commenced an action against deft, council 
for a declaration (inter* alia) that her con- 
tributions ought to be calculated at 3£ per 
cent, on the total amount of her salary 
on the footing that the period of her service 
to be considered in fixing the amount of these 
contributions to the superannuation scheme 
was on Apr. 1, 1930, more than twenty years. 
This deft, council denied, on the ground that 
as pltf. had in 1907 contracted out of the 
1890 Act, her service with poor law authorities 
down to 1927 when she became an assistant 
matron could not be aggregated for super- 
annuation purposes ; that the deductions 
made from her salary when she became a 
charge nurse in 1923 & down to 1927 were 
illegal ; & that the board of guardians in 
accepting from pltf. the payment of the 
deductions from her salary above mentioned 
had acted ultra vires. They further con- 
tended that a contracting-out notice once 
given could never be withdrawn & that it 
applied to the whole of her future service 
as a female nurse : — Held : the board of 
guardians had not acted illegally in 1923 in 
permitting the withdrawal of the contracting- 
out notice & requiring pltf. as a condition of 
that withdrawal to repay the sums which 
would in the past years have been deducted 
from her salary if she had not contracted out 
of superannuation benefits ; pltf. was an 
officer by whom, on her transfer to deft, 
council, the ann ual contributions required 
by the 1896 Act had been made ; & on Apr. 1 , 
1930, pltf.’s employment extended over the 
aggregate period covered by her combined 
periods of service & exceeded twenty years. 
The deductions to be made by deft, council 
out of pltf.’s salary should therefore be at the 
rate of per cent. — Jones v, London 
County Council, [1930] Ch. 50 ; 105 

L. J. Ch. 53 ; 154 L. T. 211 ; 99 J. P. 370 ; 
79 Sol. Jo. 642 ; S3 L. G. R. 404. 

120. Add, Annotation : — Reid. R. v. London 
County Council, Ex p. Entertainments Pro- 
tection Assocn., Ltd., [1931] 2 K. B. 215. 



VoL XXXVII.— Poor Law. Caaes 157 —198a. 


Part II. — Poor Law Areas. 


157. Add. Annotation : — Consd. Stoke Newington 
Borough Council v . Richards (1920), 45 
T. L. R. 650. 


164. Add, Annotation -Reid. R, v. Minister of 
Health, Ex p. Yaffe, [1930] 2 K. B. 98. 


Part III.— Workhouses. 

174. Add. Annotation : — Reid. London (City) Corpn. v. London County Council (1930), 90 

L. J. K. B. 577. 


Part IV. — Relief of the Poor, 


188. Add, Annotations: — As to (1) Consd. Cress- 
well & Cresswell v. Liverpool Corpn., [1939] 
2 All E. R. 824. Refd. Reeve v. Walker, 
T1932] 1 K. B. 454. As to (3) Consd. R. v. 
Grain, Ex p, Wandsworth Grdns., [19271 
2 K. B. 205. 

197a. Whether disability pension disregarded.]— 

— An ex-service man, whose sole income for 
the maintenance of himself, his wife & five 
children was a 100 per cent, disability pension 
of £2 per week, applied for poor relief from 
the local authority because he was unable 
adequately to maintain himself & his family. 
The local authority decided that appcJ . was 
not entitled to relief on the ground that his 
income of £2 per week was sufficient for 
maintenance, & contended that, as the above 
sect, of the Act applied only for the purposes 
of regulating the amount of relief to be 
afforded to persons who have first of all been 
found entitled to relief, they were not bound 
to disregard the first one pound of appct.’s 
pension when determining whether appct. 
was entitled to relief : — Held : resps. were 
bound by the above sect, to disregard the 
first pound of applt.’s disability pension 
when considering whether or not he was 
entitled to relief as well as when calculating 
the amount of relief payable. — Duncan v. 
Aberdeen County Council, [1930] 2 All 
E. R. 911 ; 106 L. J. P. C. 1 ; 156 L. T. 145 ; 
80 Sol. Jo. 702, H. L. 

Annotation : — Consd. Cresswell 8c Cresswell v. Liverpool 
Corpn., [I939J 2 All E. R. 824. 


198a. Medical relief — Dental — Discretion of public 
assistance committee.] — The female pltf. had, 
with the financial assistance of the public 
assistance committee, had her teeth extracted. 
She then applied to the committee to provide 
her with false teeth, & the district medical 
officer recommended that she should be so 
provided. That recommendation was in 
turn duly approved by the dental consultant. 
The committee considered that application 
& refused it, <fc their refusal was confirmed 
by deft, corpn. She then brought this 
action, alleging, inter alia , that such refusal 
was a breach of statutory duty Held : 
(1) the recommendation of the district 
medical officer, even if approved by 
the consultant, did not bind the public 
assistance committee to provide the artificial 
teeth at the public expense ; (2) the public 
assistance committee had a discretion to 
refuse such an application. <fe in exercising 
such discretion they must have regard to 
(i) both the medical & financial need of the 
apct., & (ii) the general expense of such 
relief to the corpn. It would be wrong, how- 
ever, for them to lay down specific rules — 
for example, that men over fifty-five years of 
age should never be granted free treatment. 

Semble : an action for damages does not 
lie against a poor law authority for failure 
to grant relief. The proper remedy is an 
action for an order of mandamus . — Cress- 
well & Cresswell v. Liverpool Corpn., 
[1939] 2 All E. R. 824. 


PART IV. SECT. 1. 


r I. .1 — Bun* v. Sydney 

Mines, (19271 1 D. L. R. 546 ; 59 
N. S. R. 90.— -CAN. 


PART IV. SECT. 2, SUB-SECT. 2. 

201 1. Right to recover costa of relief — 
From parish to which pauper belongs — 
Condition precedent. J— No claim for 
the support of a pauper can be made 
against his district of settlement unless 
a request to the district to provide 
relief hae been made. — McKenzie v. 
Bio Pond Overseers, [1933] 1 

D. L. R. 252. — CAN. 


PART IV. SECT. 2, SUB-SECT. 8. 

■a. Capricious finding 

of age of child in order to give juris- 
diction.)— Re Kelly (N. B.). [1929] 
1 D. L. R. 716 ; 61 Can. Crim. Gog. 
113.— CAN. 

sb. Deserted child — Order for main- 


tenance — Jurisdiction .] — Under an 
order of the police magistrate for the 
county of F. made in Jan. 1927, under 
Children Protection Act, R. S. O., 
1914, & amendments, two infants were 
delivered into the custody of pltf. 
society & became its wards. The 
order dlreoted that the corpn. of the 
united counties of L. & G. should pay 
a weekly sum to the society for the 
maintenance of the Infants. It was 
afterwards discovered that the town of 
X., of which the infants were residents, 
Was a separate municipality, so con- 
stituted by Act of Ontario legislature 
in 1922 ; & on May 19, 1927, the 
magistrate amended his order by 
directing that the maintenance money 
shouldbe paid by the town corpn. 
instead of the counties corpn. The 
town corpn. repudiated its liability 
& this action was brought to enforce 
payment : — Held : the magistrate bad 
Jurisdiction to make the flret order, but 
the magistrate not having, on or before 
May f9, 1927, been designated a 

17 


** Judge " within Children's Protection 
Act, 1927, had no Jurisdiction to make 
the amending order. — Frontknao 
Children's Aid Soo. v. Gananoque, 
11929] 3 D. L. R. 104 ; 63 O. L. It. 
560.— CAN. 

to. Extent of liability of munici- 
pality— Child Welfare Act , C. A., 1924.1 
— Director of Child Welfare v. 
Rural Municipality of Cartier, 
rioai] 2 W. W. R. 7 ; 2 D. L. R. 845.— 
CAN. 


•m. Meaning of municipality .) — A 
village municipality is not a •• munici- 
pality " within the meaning of that 
word as nsed in Infante Act, K. S. B. C., 
1924, unless under the powers given 
the Lieutenant-Governor in Connell by 
sect. 7 (q) of Village Municipalities 
Act, R. 8. B. C., 1924, It has been 
declared to be a municipality under 
the Infants Act. — Riley 8c Children's 
Aid Society v. Mission Village, 
[1933] 1 W. W. R.20; 46 B C. R. 
330.— CAN. 
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206. Add. Annotation : — Retd. Re Carroll, [1931] 
1 K. B. 817. 

226a. Within what time proceedings muitfoe taken. 1 
— Applts., a board of guardians, in 1026 

f ave relief, by way of loan* to rasp. under 
*oor Law Amendment Act, 1834 (c. 75), s. 58. 
In Feb. 1927 applts. made a written applica- 
tion to resp. for repayment, & in Aug. 1927 
summonses were issued against resp. & 
against his employers to recover the amount 
due. The justices held, as more these six 
months had elapsed since the date when the 
last instalment of the loan was advanced, 
they had no jurisdiction by reason of 
Summary Jurisdiction Act, 1848 (c. 43), s. 11, 
& they dismissed the summons s — Held : 
the matter of complaint did not arise until 
the application for repayment was made. — 
Ashby-de-la-Zouch Guardians v. Summers, 
[1928] 2 K. B. 397 ; 97 L. J. K. B. 997 ; 
139 L. T. 46 ; 92 J. P. 72 ; 44 T. L. R. 406 ; 
72 Sol. Jo. 241 ; 26 L. G. R. 346 ; 28 Oox, 
0. O. 494, D. O. 

225b. In what court proceedings must be taken.] — 

A cfc. of summary jurisdiction is not a 
44 county ct. or other ct. for the recovery of 
small debts ” within Poor Law Act, 1927 
(c. 14), s. 46 (1), & under that sub-sect, relief 
granted by way of loan by the guardians to a 
poor person cannot be recovered therein. — 
Evans v. Morgan, [1928] 2 K. B. 527 ; 97 
L. J. K. B. 703 ; 139 L. T. 612 ; 92 J. P. 
146 ; 44 T. L. R. 644 ; 26 L. G. R. 386, D. 0. 


248. Add. Annotation : — Apld. Hogton v. Hogton 
(1933), 103 L.-J. P. 17. 

264. Add. Annotations Cdnsd. Bennett v. Ben- 
nett, [1939] P. 274 1 Williams v. Williams, 
[1939] 3 All E. R. 826. Held. Grubb v. 
Grubb (1934), 98 J. P. 99 ; Markovttch v . 
Markovitch (1934), 151 L. T. 139 ; Herod v. 
Herod, [1939] P. 11 ; Jordan v . Jordan, 
[1939] P. 239. 

261. Add. Annotation : — Held. Batty v. Lee, 
[1938] 4 All E. R. 207. 

289a. Under Summary Jurisdiction Act, 1879 

(c. 49).] — Where an order has been made in 
petty sessions upon a husband to pay a sum 
weekly or otherwise towards the cost of poor 
relief given to his wife, & the payments 
thereunder fall into arrear, complaint may 
be made to a ct. of summary jurisdiction, & 
the ct. has power under the Summary J uris- 
dictkm Act, 1879 (c. 49), to enforce the pay- 
ment® due under the order as a civil debt, 
although no mode of recovery is prescribed 
by Poor Law Act, 1930 (c. 17), s. 19 (1), 
re-enacting Poor Law Act, 1927 (c. 14), 
s. 43 (1). — London County Council v. 
Betts, London County Council v. Downes, 
11836] 1 K. B. 430 ; [1936] 1 All E. R. 144 ; 
105 L. J. K. B. 289 ; 154 L. T. 267 ; 100 
J. P. 183 ; 52 T. L. *R. 257 ; 80 Sol. Jo. 
187 ; 34 L. G. R. 169 ; 30 Cox, C. C. 345, 

r>. c. 


Part V. — Settlement. 


304. Add. Annotation : — Consd. Newport Borough 
Council v. Leicester County Council, £1937] 
1 All E. R. 439. 

315a. Construction of private Act — Meaning of 
“ immediately before " appointed day.] — A 

S oor person had resided in the county of 
tomnouth for such a period Sc in such cir- 
cumstances, before Feb. 23, 1935, as to 
acquire a settlement in that county. On 
Feb. 23, 1935, the poor person went to live 
in the county of Leicester. On Apr. 1, 1935, 
by the Newport Extension Act, 1934, the 
boundary of the borough of Newport was 
altered to include, inter alia , that part of the 
county of Monmouth in which the poor 
person had formerly lived. The poor person 
, subsequently became chargeable to the 
county of Leicester. The Newport Ex- 
tension Act, 1934, s. 26, provides : 41 Evary 


person resident in the added areas immediately 
before the appointed day [Apr. 1, 1035] who 
has acquired a settlement in the county . . . 
shall be deemed to have acquired ... a settle- 
ment in . . . the borough ” : — Held : the 
poor person was not resident in the county 
of Monmouth “ immediately before ” Apr. 1, 
1936, within the Newport Extension Act, 
1934, s. 26, Sc his settlement remained in the 
county of Monmouth. — Newport Borough 
Council v. Leicester County Council, 
[1937] 1 All E. R. 439 ; 106 L. J. K. B. 157 ; 
156 L. T. 110 ; 101 J. P. 103 ; 53 T. L. R. 
229 ; 81 Sol. Jo. 80 ; 35 L. G. R. 42, D. C. 

827. Add. Citations .*—[19273 2 K. B. 511; 96 
L.J. K. B. 793; 137 L. T. 524. 

885* Add. Citations 96 L. J. K. B. 611 ; 137 
L. T. 98 ; 91 J. P. 41 ; 25 L. G. R. 21. H. L. 


PART IV. SECT. 8, SUB-SECT. 2.— 
*A, (a). 

•p. Parents* Maintenance Ad, 1923 
'—What amounts to dependence.}— It a 
father ban a sufficient income of his 
own to provide him with food, dothlng, 
& other neoeeeariee, Wm ago. di s ea s e. or 
other infirmities will not enable him 
to claim any money from Ida children 
as their ** dependent ” within Parnate* 
Maintenance Act, 1923.— -STB. MiJtnc 
v. 8 th. Marie (Saak.), [1929} 4D.LE 
1076 ; 1W.W.R. 890.— CAN. 

st. Joint <fr several ZtoWltfn at 

children. 1 — R. v. Skilling, fi»85J * 
W. W. R. 183. — CAN. 


•b. Settlement by judgment. ] — Both* 
ford Oversees* *. Wellington 
Overseers, U982] l D. L, R. 400.— 
CAN. 


PART IV. 8SCT. S, SUB-SECT. S^-D. 


eg. LUsMRiy of cUy.}— Oosmtios are 
not liable for the Instit uti o n a l care of 
an Illegitimate qMM where the child 
ha a bean in the custody ot a city for 
mere than ana year^JSe Larjan, 
(19861 19.LS. 731 ; Q . &. 139 ; 4* 
Can. G. C, *»1.— BAN. 

18 


PART V. SECT. 1. 
at New settlement — Burden of proof. 
— The burden of showing a new settle- 
ment Is upon the oounty of original 
settlement of an i nfant a father. — Re 
EEwSr{1986J 3 STL, R. 188: 9 
M. pTR. 415.— CAN. 

•h. Loss — Receipt of poor relief — 
What amo u nts touj— A person does not 
reoeive aid from the overseers of the 
poor, so as to deprive him of settle- 
ment, by asking the overseers to make 
a payment to a nurse attending the 
woman with whom he Is livings— -Re 
Schnarb, (19351 3 D. L. R, 116; 9 
. ML P. R. 378.— -CAJf. 
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851* Add* Annotation — Oonsd. Glamorgan County i 
Council v . Birmingham Corpn. (1932), 48 
T*. L. R. 664. 

415* Add . Annotation : — Refd. Norwich Union v, 
Henstead Union, [1927] 2 K. B. 611. 

436. Add, Annotation : — As to (2) Consd. Norwich 
Union v, Henstead Union, [1927] 2 K. B. 611. 

478. Add, Annotations : — Apld. Birkenhead 

Borough Council v, Lancashire County 
Council (1934), 160 L. T. 414. Folld. 

Lancashire County Council v. Birkenhead 
County Borough Council, [1934] 2 K. B. 226. 

478a. .] — A married woman* 

deserted by her husband, may acquire a 
settlement for herself, but by residence only, 
under Poor Law Act, 1930 (c. 17), 

ss. 84 (2) (6) (i.), 86 (2), & not by any of the 
other ways enumerated in sect. 84 (2) (6). — 
Lancashire County Council v. Birkenhead 
Borough Council, [1934] 2K. B. 226 ; 103 
L. J. K. B. 407 ; 32 L. G. R. 38 ; sub nom. 
Birkenhead Borough Council v. Lan- 
cashire County Council, 160 L. T. 414 ; 
98 J. P. 68, D. C. 

482a. Nurse — Sent to training establishment.] 

— On July 20, 1920, A. signed an agree- 
ment at C. in the parish of F., by which Bhe 
was to undergo a year’s free training in 
nursing under the C. Nursing Assocn. & 
thereafter to remain in their employment 
for three years. She was sent to D. on the 
same day for her training & returned to C. 
on July 9, 1921. She remained at O. under 
her contract till July 2, 1924, on which day 
she was allowed to go on holiday, & had no 
intention of returning, as her three years 
expired during her holiday. She subse- 
quently became chargeable as a pauper 
lunatic : — Held : since she had not resided 
physically in the parish of F. for three 
complete years when she left on July 2, 1924, 
& had then no animus revertendi , she had not 
acquired a settlement there, there being no 
evidence that she resided there between 
July 20, 1920, & July 9, 1921 . — Farnham 


Union v, Cambridge Union, [1929] 1 K. B. 
307 i 98 L. J. K. B. 177 ; 140 L. T. 377 ; 93 
J. P. 21 ; 46 T. L. R. 78, D. C. 

486a. Territorial in camp.] — Held : a 

poor person who had enlisted as a man of the 
Territorial Force, was not, while attending the 
annual training camp of that Force, serving 
in the military service of the Crown as a 
soldier within proviso (a) of sect. 93 (1) of 
Poor Law Act, 1930 (c. 17). The period of 
his attendance at the camp was not to be 
excluded in computing his period of residence, 
so as to prevent him from acquiring a settle- 
ment in a county borough by residence in that 
county borough for a term of three years 
within sect. 86 (1) of the Act. — Derbyshire 
County Council v. Middlesex County 
Council, [1936] 1 K. B. 633 ; 105 L. J. K. B. 
101 ; 164 L. T. 125 ; 99 J. P. 391 ; 62 
T. L. R. 15 ; 79 Sol. Jo. 777 ; 33 L. G. R. 
449, D. C. 

Annotation : — Distd. Re, Cousens [1938] 1 K. B. 499. 

494. Add Annotations : — Refd. Coventry Corpn. 
v . Surrey County Council, [1935] A. C. 199 ; 

• London County Council v. Berkshire County 
Council (1936), 163 L. T. 463. 

496. Citation .-—-For “ [1912] ” read “ [1913].” 

498. Add, Annotation : — Apld. Farnham Union v. 
Cambridge Union, [1929] 1 K. B. 307. 

608. Add, Annotations : — Refd. Morris v. Britannic , 
Assurance Co., [1931] 2 K. B. 125 ; Coventry 
Corpn. v, Surrey County Council, [1935] A. C. 
199. 

C. Adopted Children. 

504a. Meet of adoption order.] — W. was corn 
an illegitimate child in the county of 
Leicester & lived with a foster-mother in 
the county borough of Leicester until he 
was eleven years of age. He was then, by 
an order under sect. 1 of the Adoption of 
Children Act, 1926 (c. 29), s. 1, adopted by 
one C., & his wife, with whom he lived con- 
tinuously for four years in the county borough 
of Leicester, from which place the adopters 


PART V. SECT. 3, SUB-SECT. 3.— A. 

339 i. Derivative settle- 

ment.] — Old Kilpatrick Parihh 
Council v. Kilmarnock Parish 
Council, [1929] S. C. (Ct. of Sew.) 
651.— SCOT. 

PART V. SECT. 3, (SUB-SECT. 4.— 
A. (a). 

cm. Municipality where mother bom 
— Child dt mother not resident .] — A 
municipality in which a mother was 
bom, but in which neither the mother 
nor the child reside la not liable for the 
maintenance of a child under Children’s 
Protection Act, R. S. O., 1927. — Re 
FORMAN, [1937] 2 D. L. R. 263 ; O. R. 
436 ; 68 Can. C. C. 93.— CAN. 

■p. County where mother lived db 
employed over one year .J — Under 
Ontario Children's Protection Act, e. 1 0 , 
where a child Is less than one year old 
the county where the mother has 
resided 8c been continuously employed 
for more than one year is liable for its 
maintenance. — Re Amky, [1936] f 
D. L. B. 129.— CAN. 


M 2 D. L. R. 64 ; 10 M. P. R. 263 : 

n. O. O. 262 ; 6 F. L. J. (Con.) 
38.— CAN. 

402 ii. .] — The county whore the 

mother of an illegitimate child has her 
home is liable for its maintenance, not 
the county in which she is working, or 
1 b delivered. — Re Baker, [19371 3 
D. L. R. 122 ; O. R. 476 ; 08 Can. 
C. C. 302.— CAN. 

402 iii. Undor Ontario 

Children’s Protection Act the muni- 
cipality where the mother cf an illegi- 
timate child resided for five, years 
before its birth is liable for its main- 
tenance .— Re Wricott, [1938 J 2 1). L. R. 
52 : O. R. 117 ; 69 Can. C. O. 397.— 
CAN. 


PART V. SECT. 4, SUB-SECT. 2.— 
B. (a). 

433 i. Whether relegated to birth 
settlement where mother's settlement 
derivative — Settlement derived from sub- 
sequent marriage.] — Rothes Parish 
Council v. Elgin Parish Council, 
[1923J 8. O. (Ct. of Sew.) 918.~#OOT. 


PART V. SECT. 3, SUB-SECT. 4.— B. 

402 1. FoBaw mother's settlement. J — 
An uMtiinata child takes the settle- 
meat or tho mother acquired through 




Settlement, 


PART V. SECT. 6, SUB-SECT, t.— B. 


ja Before settlement acquired — 
Liability of former dMH<SL\-- Where a 
person resident In one mun&ctpal 
district who has not previously received 
relief as an indigent moves into another 

19 


district, 8c such relief is furnished to 
him by the latter district before he has 
become a " resident " therein within 
Municipal District Act, 1926. s. 150 
(3) (ct). & continued after the date 
when he becomes a “ resident,” it is 
only for the relief furnished before said 
date that the relieving district can 
obtain reimbursement from the district 
of which he was previously a resident. 
— Wheatland municipal District 
v. Iron Creek Municipal District, 
[19291 2 D. L. R. 15 ; 1 W. W. K. 631 ; 
24 Alta. L. R. 141.— CAN. 


PART V. SECT. 5, SUB-SECT. 3.— A. 

498 L Capacity of child to acquire 
independent settlement. y— Where, while 
a child is living with it# own parents 
as a member of the family under a 
foster agreement made with them by 
the Comr. of Child Protection, they 
change their residence to another 
municipality , 8c the child continues 
to so five with them therein for six 
months. It then, if one year of age or 
older, ” belongs ” to said municipality 
within Child Welfare Act, 1927, c. 60, 
s. 28 (2). — Re Balasanovioh (or 
Bailet), Foam Lake Town v. Rural 
Municipality of In«nqer,J1928] 4 
D. L. R. 127 ; [1928] 2 W. W. R. 448.— 
CAN. 

493 IL .y—Re Klyne, [1932] 3 

W. W. R. 615.— CAN. 
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were irremovable Sc in which they were settled 
at the date of the order. A few days after 
he had reached the age of sixteen years the 
child became chargeable to the county of 
Surrey. The justices of Surrey ordered his 
removal to Coventry, where his mother was 
then last settled : — Held : the order for re- 
moval must be quashed, for the removability 
Sc settlement of a poor person are matters 
relating to his custody, maintenance & 
education ; therefore the rights, duties, 
obligations Sc liabilities of the mother in 
relation thereto were extinguished & vested 
in the adopter as though the child was a 
child bom to the adopter in lawful wed- 
lock, in which case the child could not be 
removed to the place of settlement of his 
mother. — Coventry Corpn. v. Surrey 
County Council, [1935] A. C. 199 ; 103 

L. J. K. B. 590 ; 152 L. T. 49 ; 98 J. P. 401 ; 


50 T. L. R. 529 ; 78 Sol. Jo. 567 ; 32 L. G. R. 
373, H. L. 

720. Citations For “ (1733), Oun. 76 ; 2 Sess. 
Cas. K. B. 245,” read ”(1734), Oun. 76 j 
1 Sess. Cas. K. B. 251.” 

778a. Weekly tenancy — Effect of Poor Law 

Act, 1930 (c. 17), s. 89.]— In order to 
satisfy the terms of Poor Law Act, 1930 
(c. 17), s. 89, the tenancy must be a yearly 
tenancy, Sc therefore a person who rents or 
occupies a house for a period longer than a 
year upon a weekly tenancy does not acquire 
a settlement under the sect. In this respect 
the sect, has made no alteration in the law as 
it was before 1930. — Nottingham County 
Council v. Middlesex County Council, 
[1936] 1 K. B. 141 ; 105 L. J. K. B. 94 ; 154 
L. T. 131 ; 100 J. P. 1 ; 52 T. L. R. 76 ; 79 
Sol. Jo. 922 ; 33 L. G. R. 499, D. C. 


Part VI- 

1079a. Effect of Local Government Act, 1929 
(c. 17), Sched. IX.] — A poor person who 
Was born at C. in the county of L. on Aug. 25, 
1878, was a domestic servant from 1894 to 
1896, residing in the parish of L. in the said 
county. From 1896 to May 25, 1900, she 
resided in the parish of O. in the said county. 
From May 25, 1900, to Aug. 27, 1900, she 
* was an inmate of O. Union poor law 
institution. From Aug. 27, 1900, to Oct. 3, 
1907, & from Nov. 7, 1907, to Jan. 25, 1911, 
she resided at various addresses in the parish 
of O. without receiving relief. From Jan. 25, 
1911, to Mar. 12, 1913, she was again an 
inmate of O. poor law institution. From 
Mar. 12, 1913, to Mar. 16, 1913, she resided 
in the county borough of S. without receiving 
relief. On Mar. 16, 1913, she was admitted 
into the casual wards at the county borough 
of 8., & on Mar. 17, 1913, she was transferred 
to O. Union poor law institution, where she 
remained until Mar. 14, 1931. Before Apr. 1, 
1930, the ” appointed day ” under Local 
Government Act, 1929 (c. 17), the parish of 
O. Sc the area comprised in the county borough 
of 8. were within the O. poor law union. 
After the ” appointed day ” the area com- 
prising the county borough of S. became a 
separate poor law area, & that comprising 
the parish of O. became part of the poor law 
area of the county of L. From Mar. 14, 1931, 
to Nov. 17, 1931, & again from Nov. 17, 1931, 
to Mar. 3, 1933, the poor person resided in 
the county borough of S., Sc was in receipt of 
outdoor relief. On Oct. 12, 1932, the Minister 
of Health made an order under Poor Law Act, 
1930 (c« 17), s. 161, that the poor person 
was chargeable to the county borough of S. 
On Mar. 3, 1933, S. justices made an order 
that she should be removed to the county of 
L., but L. Quarter Sessions reversed this 
order, holding that the poor person was 
resident in the county borough of S. im- 
mediately before the appointed day, & that 
she had acquired there a status of irre- 
movability by virtue of the Local Govern- 
ment Act, 1929 (c. 17), Sched. IX., Part I., 
para. 3, sub-paras. 2 & 3. On appeal by the 


Removal. 

county borough of S. the Divisional Ct. 
reversed the order of quarter sessions, holding 
that the poor person had not acquired a status 
of irremovability in 8. On appeal by the L. 
County Council : — Held : Poor Law Act, 
1930 (c. 17), is a complete code dealing with 
settlement Sc removability, & it alone applied, 
unaffected by Local Government Act, 1929 
(c. 17), Sched. IX., Part I. ; therefore the 
removal order was rightly made. — Lan- 
cashire County Council v. Southport 
Borough Council, [1935] 1 K. B. 216 ; 104 
L. J. K. B. 177 ; 152 L. T. 242 ; 99 J. P. 
69 ; 51 T. L. R. 122 ; 79 Sol. Jo. 11 ; sub 
nom. Southport Borough Council v. 
Lancashire County Council, 33 L. G. R. 
61, C. A. 

1123a. Effect of Mental Treatment Act, 

1930 (c. 23), s. 18 (1) (b).] — A married 
woman, normally residing with her husband, 
had been during the greater part of the three 
years next preceding Oct. 4, 1935, in receipt 
of relief as a rate-aided patient in a mental 
hospital. No other relief had been granted 
to her or to her husband. The husband, who 
was previously settled in the County of L., 
had resided during those three years in the 
County Borough of R. ; but there had been 
no period of residence sufficient to give him 
a settlement or status of irremovability there 
if the period of his wife’s receipt of relief was 
to be excluded. The wife having become 
chargeable to the County of L. an order 
was made by justices for her removal to R. : — 
Held : the effect of the second proviso to 
sect. 18 (1) of Mental Treatment Act, 1930 
(c. 23), was that the husband’s settlement 
must be determined by the antecedent law, 
as though that sect, had not been passed, Sc 
consequently that by sect. 93 (1) of Poor 
Law Act, 1930 (c. 17), the time of his wife’s 
confinement as a rate-aided patient must be 
excluded from the computation, Sc that he 
was not Sc therefore his wife was not, last 
settled in R., Sc the order of removal was bad. 
— Rochdale Corpn. y. Lancashire County 
Council, [1937] 1 K. B. 632 ; [1937] 1 All 
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E. R. 559 ; 100 L. J. K. B. 523 ; 150 L. T. 
259 ; 101 J. P. 174 ; 53 T. L. R. 421 ; 81 
Sol. Jo. 257 ; 35 L. G. R. 142, D. C. 

1188. Add . Annotation : — Consd. Derbyshire 

County Council v . Middlesex County Council, 
[1930] 1 K. B. 533. 

1146. Add. Annotation : — Consd. Glamorgan 

County Council v. Birmingham Corpn. (1932), 
48 T. L. R. 004. 

1148. Add. Annotation : — Consd. Glamorgan 

County Council v. Birmingham Corpn. (1932), 
48 T. L. R. 604. 

1148a. Poor Law Act, 1980 (c. 17).] — Quarter 

sessions made an order for the removal from 
the city of B. to her county of settlement of 
a pauper & her child who were not entitled 
to any of the exceptions from removability 
contained in Poor Law Act, 1930 (c. 17), 
s. 93. At the date of the order the husband 
of the pauper was serving a sentence of six 
months' imprisonment at B. after conviction 
of forgery, & by the prison regulations the 
pauper was permitted to visit her husband 
m prison at intervals of several weeks. 
Neither the pauper nor her husband con- 
sented to the order: — Held: (1) the order 
was rightly made, since the common law 
principle that an order could not be made 
without consent for the removal of a wife 
so as to separate her from the husband with 
whom she was actually or constructively 
residing had ceased to be of effect since the 
passing of Poor Law Act, 1930 (c. 17), ss. 93, 
94, & 104 of which exclusively governed the 
matter, & rendered the pauper removable 


as being a person in receipt of relief within 
sect. 94 & not rendered irremovable by 
sect. 93 ; (2) the order was also right on the 
ground that in the circumstances the pauper 
& her husband could not be said to be con- 
structively living together. — Glamorgan 
County Council v. Birmingham Corpn., 
[1933] 1 K. B. 198 ; 102 L. J. K. B. 0 ; 148 
L. T. 10 ; 96 J. P. 409 ; 48 T. L. R. 004 ; 30 
L. G. R. 420, D. 0. 

1177. Add. Annotation : — Apld. London County 
Council v. Berkshire County Council (1935), 
99 J. P. 300. 

1215a. .] — The last legal settlement of 

a rate-aided mental patient, & that of her 
father & mother, was in the county borough 
of Reading. Her mother had obtained a 
status of irremovability from the county of 
London, under the proviso to Poor Law Act, 
1930 (c. 17), s. 93 (2), as a wife deserted by her 
husband : — Held : the patient, during a 
period when she was residing in the county 
of London apart from her mother, had taken 
& was following the settlement of her father 
in Reading & the mother’s status of irre- 
movability from London did not, under the 
above sub-sect., confer a similar status on her 
daughter, so as to enable the above period 
to count towards the three years requisite 
to secure for the patient a settlement by 
residence in the county of London. — 
London County Council v. Berkshire 
County Council (1935), 153 L. T. 403; 99 
J. P. 300 ; 79 Sol. Jo. 504 ; 33 L. G. Ft. 345, 
D. C. 


Part VII.- 

1607a. Making false statement to obtain relief — 
Poor Law Act, 1980 (c. 17), s. 150— Meaning 
of “ relief ** — Work coupled with payment.] — 

Applt. was convicted, under Poor Law Act, 
1930 (c. 17), s. 150, of making a false state- 
ment to a relieving officer for the purpose of 
obtaining relief for himself & his wife. The 
false statement in question was made to 
induce the relieving officer to give to applt. a 
card entitling him to work on the roads 
maintainable by the local authority & to be 
paid for his work a sum of 23s. No benefit 
other than the employment to be provided & 
the payment to be made was sought or 


-Vagrancy. 

received by applt. : — Held : the provision 
of work & wages constituted relief within 
sect. 150 & applt. was rightly convicted. — 
Reeve v. Walker, [1932] 1 K. B. 454 ; 101 
L. J. K. B. 324 ; 140 L. T. 137 ; 90 J. P. 3 ; 
48 T. L. R. 102 ; 30 L. G. R. 17 ; 29 Cox, 
C. C. 410, D. C. 

1614. Add. Annotation Refd. Batty v. Lee, 
[ 1938 J 4 All E. R. 207. 

1616. Add. Annotations : — Refd. R. v. Grain, Ex p. 
Wandsworth Grdns., [1927] 2 K. B. 205 ; 

Reeve v. Walker, [19321 1 K. B. 454 ; Cress- 
well & Cresswell v. Liverpool Corpn., [1939] 
2 All E. R. 824. 


PART VIL SECT. 1, SUB-SECT. 1. 

p 1. Restaurant .] — R. v. 

Benson. [1928 3 W. W. R. 605 ; 50 
Can. Crim. Can. 426.— CAN. 

f I. Impeding passengers — 

What must be proved .] — The mere hold- 
ing of a meeting in the street does not 
necessarily imply the Impeding or 
incommoding or passengers, Sc proof of 
actual impeding is essential to Justify 
a conviction. — R. v. Buhay, [1930] 1 
D. L. R. 540 ; 52 Can. C. C. 263 ; 64 
O. L. R. 531.— CAN. 

g ii. Whether single disturbance 

sufficient to support conviction .) — The 
commission of a single disturbance of 
the kind, & at a place, referred to in 
sub-sect. (/) of sect. 238 of Criminal 
Code is sufficient to justify a conviction 
thereunder for being a disorderly 
person or vagrant. The other sub- 
sections of said section seem, however, 
to require that the conduct complained 


of be something more than a single act, 
Sc at least a manner of behaviour of 
some duration. — R. v. Oisebero, [1931] 
3 W. W. R. 507 ; [1932] 1 D. L. R. 348 ; 
40 Man. L. R. 5.— CAN. 

g iii. Refusal to work.] — An 

unemployed person receiving relief 
who refuses work does not thereby 
necessarily become a vagrant. — R. v. 
Fleury (1933), 60 C. C. C. 32. — CAN. 

g iv. Ability to work.] — Proof 

of physical ability to work & mere 
lack of proof of financial ability are 
not sufficient to support a conviction 
for vagrancy. — R. v. Kelly (1933), 
60 C. C. 0. 116.— CAN. 

•t. Neglect to maintain wife <Sb 
family — Miner on hunger march.] — A 
miner, in reoeipt of unemployment 
benefit amounting to 31#. 3d. weekly, 
left his wife Sc children & joined other 
unemployed on a “ hunger march ” to 
London to make representations to the 
Govt. He went with his wife’s con- 

21 


sent, Sc, In addition to informing her 
of his route, wrote to her duriiig the 
inarch. Before leaving, he applied at 
the Employment Exchange for a 
travelling card to enable him to draw 
unemployment benefit while away, but 
this was refused. During the march 
he earned nothing & received no bene- 
fit, although, had ho remained at home, 
he would have continued to receive 
the weekly payment of 3 Is. 3d. His 
wife, being left destitute, applied to the 
Public Assistance Authority for relief, 
which she obtained. In a complaint 
charging him with neglecting to main- 
tain his wife Sc children, contrary to 
Poor Law (Scotland) Act, 1845 (c. 83), 
s. 80 .—Held : as at the time of the 
alleged offence the accused was unable 
to maintain his wife & children. Sc as 
his inability waa due to no failure in 
legal duty on his part, It could not be 
said that he had neglected to maintain 
them within the sect. — Wilson v. 
Man nabs, [1934] S. O. 92.— SCOT, 
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1628a. Existing maintenance order — Whether 

defence.] — Reap, was charged under Vagrancy 
Act, 1824, with having unlawfully run away 
from a certain parish & left his wife & child, 
then under sixteen years of age, whereby 
they became chargeable to the local public 
assistance committee. At the hearing of the 
charge, it was admitted that there was then 
in existence a maintenance order against 
reap, made by another ct. of summary juris- 
diction, at the instance of the wife of reap., 
under Summary Jurisdiction (Married 
Women) Act, 1896 (c. 39), s. 6. Resp. con- 
tended that the mere existence of the main- 
tenance order constituted a complete defence 
to the charge. The justice upheld the con- 
tention, declined to hear evidence tendered 
by applt., & dismissed the charge. There- 
upon this appeal was brought : — Held : as 
the order made under Summary Juris- 
diction (Married Women) Act, 1896 (c. 39), 
s. 6, did not free the husband from his legal 
obligation to maintain his wife & child, it was 
the duty of the ct. to hear & consider the 
evidence. — Batty v. Lee, [1938] 4 All E. R. 
207 ; 169 L. T. 676 ; 102 J. P. 486 ; 82 Sol. Jo. 
871; 37 L. G. R. 31, D. 0. 

1628. Add. Annotation : — Expld. & Distd. Pro- 
thero v. Watson (1931), 47 T. L. R. 627. 

1629. •Add. Annotation: — Expld. & Distd. Pro- 
thero v. Watson (1931), 47 T L. R. 627. 

1653. Add. Annotation : — Refd. Ledwith v . 

Roberts, [1937] 1 K. B. 232. 

1658. Add. Annotations : — Consd. Ledwith v. 
Roberts, [1937] 1 K. B. 232. Folld. Rawlings 
' v. Smith, [1938] 1 K. B. 675. 

1659a. .] — Applt. was charged with being 

a suspected person loitering with intent to 
commit a felony within Vagrancy Act, 1824 
(c. 83), s. 4, as amended by Penal Servitude 


Act, 1891 (c. 69), s. 7. The evidence showed 
that applt. was seen on various oocasions over 
a period of about one hour & forty minutes 
on the same day to look into unattended 
motor oars, try the doors, & on one occasion 
to open a door of a car. On the last of such 
occasions he was arrested ; — Held : as there 
was a clear distinction between the ante- 
cedent acts which occasioned the suspicion 
& brought applt. within the category of 
suspected persons & the act which was the 
culminating point of a series of acts, which 
caused him to be arrested on the charge of 
loitering with intent, applt. could be con- 
victed. It was not a case where one & the 
same act was relied on as giving rise to sus- 
picion & as occasioning the arrest. — Rawl- 
ings v. Smith, [1938] 1 K. B. 675 ; [1938 j 
1 All E. R. 11 ; 107 L. J. K. B. 161 ; 15*> 
L. T. 274 ; 102 J. P. 181 ; 64 T. L. R. 255 ; 
81 Sol. Jo. 1024 ; 36 L. G. R. 99 ; 31 Cox. 
C. C. 11, D. C. 

1664a. Sentence — Imprisonment — Duration.] — 

Where an incorrigible rogue has been com* 
* f mitted to quarter sessions for sentence, it is 
* the duty of the ct., before passing sentence, 
to examine into the circumstances of the con- 
viction at petty sessions &, after affording the 
prisoner an opportunity of cross-examining 
any witnesses called for the Crown & of 
addressing the ct., to pass such sentence as is 
appropriate in the cirCumstanoes of the 
particular case. — R. v. Holding, R. v. 
Long (1934), 104 L. J. K. B. 28 ; 152 L. T. 
216 ; 98 J. P. 459 ; 78 Sol. Jo. 841 ; 25 
Cr. App. Rep. 28 ; 32 L. G. R. 512 ; 30 
Cox, C. C. 201, C. C. A. 

Annotation : — Consd. R. v. Riordan, [1937] 2 All E. R. 62. 

1667a. Hearing of appeal — Circumstances of con- 
viction to be considered.] — R. v. Holding 
R. v. Long, No. 1664a, ante. 


Part VIII. — Old Age Pensions. 


1672a. Statutory conditions — Widow’s pension — 
Husband's “ entry Into insurance.”] — The 
expression “ entry into insurance " in 
Widows’, Orphans’, & Old Age Contributory 
Pensions Act, 1926 (c. 70), a. 6, means “ last 
entry into insurance.” — Wadsworth v. 
Minister of Health (1927), 138 L. T. 619 ; 


44 T. L. R. 159, D. O. 

1672b. Contributions — Payments made after 

appointed day — Widows', Orphans’, & Old Age 
Contributory Pensions Act, 1925 (c. 70), 
s. 8.] — Taylor v. Minister of Health, 
[1928] W. N. 244, D. 0. 


PART VII. SECT. 2, SUB-SECT. 1. 
so. Application of Marriage Act, 
1915.1 — -Marriage Act, 1915, 8. 97 (1), 
refers to a person who, being In 
Victoria, or resident In Vlotoria, 
deserts his wife or children. After the 
accused had left Vlotoria & had been 
for some months resident in New 
Zealand, he deserted his wife, <& 
children, who had remained in Vlotoria, 
Sc left them without adequate means 
of support •• : — Held : no offence under 
the sect, was disclosed. — R. v. Fra nkx, 
[1929] V. L. R. 285 ; Argus L, R. 230. 

~ AUS. 


PART. VII. SECT, 8, SUB -SECT. 7. 
sk. Place adjacent to street — Railway 
hotel .) — The entrance hall Sc stairoaae 
of the Central Station Hotel in Glasgow, 
which opened directly on to a public 
street, Is a place adjacent to a street 
or highway in the sense of Vagrancy 
Act, 1824, s. 4, as amended Sc applied 
to Scotland by Prevention of Crimes 
Act, 1871. s. 15. — McIntyre v. Mor- 
ton, [19121 S. O. (J.) 58.- 


PART VIL SECT. 4. 

•a. Vagrancy — AUeoation of— Crim- 
inal Code, s. 238.) — R. t>, RoflXNTXLD, 


[1928] 3 W. W. R. 07; 50 Can. Grim. 
Cos. 305. — CAN. 

sb. .J — Re R. c. 

Knowles (Ont.), (1929), 52 Oan. Grim. 
Oas. 377.— CAN. * 

*d. Swearing — Form of information.] 
— An information reciting that “ J. B. 
Washington . . . did um&wfullv cause 
a disturbance in a publio place by 
swearing contrary to sect. 238 (J) of 
the Criminal Code ” discloses an onence 
which on proof is punishable by sect. 
239 of the Code. — R. v , Washington 
(1935), 50 B. O. R. 238 ; 65 Oan. O. C. 
106.— CAN. 
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ToL XXXVII. — Post Office. Oases 1— 76tt 


POST OFFICE. 


Part It. — Constitution. 

I* Add, Annotation: — Reid. Mackenzie-Keimedy v. Ait Council, [1927] 2 K. B. 517. 


Part III. — Conveyance of Mails. . 

43. Add . Annotation : — Refd. A.-G. v . Cornwall County Council (1933), 97 J. P. 281, 


Part V. — Offences. 

52a. .] — Deft, was charged before The case must be remitted to the justices 

a ct. of summary jurisdiction with stealing a with a direction to find the offence charged 

postal packet in course of transmission by proved. — Hood v. Smith (1933), 150 L. T. 

post. A test letter containing stamps & 477 ; 98 J. P. 73 ; 32 L. G. R. 30 ; 30 Cox, 

notes, & bearing a Saffron Walden postmark, C. C. 82, D. C. 

was placed by an official of the Post Office 

in a post office letter-box at Edgware, but 

there was no evidence that the letter ever 
had gone to Saffron Walden. Another 

official of the Post Office specially collected Sect. 5. — OTHER OFFENCES (p. 377). 

the letter on the same day, kept it in his 

possession overnight, & on the following 75a. Accommodation address — False information 
morning placed it with letters to be delivered by user.] — Resp. was summoned for giving 

by deft. The letter was not proper to deft/s false information to the keeper of an accom- 

delivery, & should have been thrown out by modation address registered for the receipt 

him as a mis-sort. Deft., as he subsequently of letters, contrary to Official Secrets Act, 

admitted, stole the stamps & notes from the 1920 (c. 75), s. 5 (4). The magistrate dis- 

letter <fe burned the cover & letter. The missed the summons on the ground that 

justices held that the letter was not in the sect. 5 applied only to offences committed 

ordinary course of transmission by post & bv keepers of accommodation addresses as 

dismissed the information : — Held : the letter distinct from persons using them, & that 

never ceased to be a postal packet in course resp* could not be convicted under that 

of transmission by post from the time when sect. : — Held : the words of sect. 5 (4) were 

it was put in the post office "down to the time wide enough, & precise enough, to include 

when it was stolen by deft. ; &, per Avory, J., also offences committed by users of accom- 

if there were any room for doubt on that modation addresses, & resp. ought to have 

E oint, it became in the course of transmission been convicted. — Stevenson v . Pulton, 

y post when delivered to deft, on the morn- [1930] 1 K. B. 320 ; 105 L. J. K. B. 107 ; 

ing following the posting, because by Post 154 L. T. 162 ; 99 J. P. 423 ; 52 T. L. R. 

Office Act, 1908 (c. 48), s. 90 (6), such delivery 89 ; 80 Sol. Jo. 75 ; 34 L. G.’ R. 20 ; 30 

was deemed to be delivery to a post office. Cox, C. C. 293, D. C. 


8. C. R. 32 ; ] D. L. K. 1 29 ; 60 (Jan 
C. O. 177.— CAN. 

PART VI. SECT. 6. 

sf. Wilfully delaying postal 
— Where a postman through 
fulness failed to deliver a letter & 
discovered that failure before 
finished his round, did not return 6c 
deliver the letter, but took it back to 
the post-office intending to deliver it 
in tne ordinary course next day : — 
Held : he was not guilty under Post 6c 
Telegraph Act. 1901-1023. s. 109, of 
the offence of wilfully delaying the 
letter. — Taylor v. Thorn, [1932J 
Argus L. R. 377 ; 6 A. L. J. 237 ; 
47 C. L. R. 148.— AUS. 

PART VII. 

sa. Grant of licence to sell stamps by 
automatic machine — Whether revocable.] 
— The Postmaster-General granted to 
resp. a general licence to sell postage 
•tamps, etc., by means of automatic 
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packet. 1 
forget- 
; having 
ho had 


•d. Right of public to use postal ser- 
vice .1 — All members of the public in 
Canada have the right to make use of 
the public postal service provided the 
Post Office Act is compiled with, & 
an illegal denial by the Postmaster- 
General of that right would be action- 
able. — Literary recreations. Ltd. 
v. Sauve, [19321 3 W. W. R. 123 ; 4 
D. L. R. 553 ; 58 C. O. C. 385 ; 46 
B. C. R. 116. — CAN. 

PART II. SECT. 1. 

a I. .1 — The power of the Post- 
master-General under sect. 7 of Post' 
Office Act, R. S. C., 1927, 6c reg. 219 
made In pursuance thereof, to deter- 
mine what is 6c what is not ** mailable 
matter ” 6c to prohibit the use of the 
mails for what he 1ms declared not to 
be *' mailable matter/' is absolute 6c 
not open to review by a ct. — Literary 
Recreations. Ltd. v. Saute. [19821 


3 W. W. R. 123 ; 4 D. L. K. 653 J 58 
O. C. C. 385 ; 40 B. C. R. 116.— CAN. 

PART V. SECT. I. 

e i. From parliamentary post 

office.] — Applt. was charged, under 
sect. 364 of Criminal Code, with having 
stolen une lettre dans de bureau de poste 
du Parlement in the dty of Quebec. 
He was found guilty & the conviction 
was affirmed by a majority of the 
appellate ct. The appeal in this ct. 
was as to the proper construction of 
sect. 364 of Criminal Code ; — Held : 
the appeal should be allowed 6c the 
conviction ’ quashed. The parliamen- 
tary post office (bureau de poste du 
Parlement) was not a bureau de poste 
within the meaning of sect. 364 of 
Criminal Code ; 6c, also, the stolen 
letter was not a lettre con/Ue d la poste 
at the time of the theft in the sense of 
that expression as given in sect. 2 of 
Post Office Act.— ROY v. R., 11938] 



Case 81a. English and Empire Digest Supplement. 


Part IX.— Post Office Property. 


81 a. .] — Premises approved by the Post- 

master-General for use as a sub-post office 
& occupied as such by a scale payment sub- 
ostmistress are not premises occupied “ on 
ehalf of the Crown ” within Rating & 


Valuation Act, 1025 (c. 90), s. 64 (3), so as to 
be exempt from rateability. — Williams v. 
Neath Assessment Committee (1035), 154 
L. T. 261 ; 100 J. P. 71 ; 52 T. L. R. 152 ; 
80 Sol. Jo. 77 ; 34 L. G. R. 80, D. C. 


machines, “ such lioence to be for a 
period of ten years ... & If this 
oontroct has been properly fulfilled 
then for a further period of ten years 
without further agreement & upon the 
termination of the said periods above 
the licence shall bo renewed for further 
periods of ton years each successively 


unless & until ” either party terminated 
by notice. The Postmaster* General 
terminated the agreement at the end 
of 10 years: — Held: the licence was 
revocable at the Postmaster-General's 
discretion. He had no authority to 
grant it so as to bind his successor or 
the country at a future time. The 


question was one of statutory adminis- 
tration of the public service ; the 
Minister could depute the performance 
of his duties only so far as authorised 
by Parliament. — R. v. Dominion or 
Canada Postage Stamp Vending Co., 
Ltd., [1930) S. C. R. 600 ; 4 D. L. R. 
241. — CAN. 
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. VoL XXXV JLL — Powers. Cum 8— 145. 


POWERS. 

Part I. — Definition and Classification. 

9. Add. Annotation : — Retd. Re Mills, Mills v. Lawrence, [1930] 1 Oh, 654. 


Part II. — Creation of Powers. 

17. Add. Annotation : — As to (1) Apld. Re Graham, Graham v. Graham, [1929] 2 Ch. 127. 


Part III. — Construction of Powers. 


28. Add. Annotation : — Retd. Re Mathieson, 
[1927] 1 Ch. 283. 

81. Add. Annotation : — Consd. Re Sliuker’s 

Estate, Bromley v. Reed, [1937] 3 All E. R. 
25. 

85. Add. Annotation : — Consd. Re Lawry, Andrew 
v. Goad, [1938] Ch. 318. 

86. Add. Annotation : — Consd. Re Shuker’s 

Estate, Bromley v. Reed, [1937] 3 All E. R. 
25. 

87. Add. Annotation : — Consd. Re Shuker’s 

Estate, Bromley v. Reed, [1937] 3 AH E. R. 
25. 

87a. .] — A testator gave his residue equally 

between his two sisters “ for their respective 
lives with full power to deal therewith as 
if it were their own & on the death of either 
of them or in the event of either or both of 
them predeceasing me then I give & bequeath 
her or their share or shares ” to X. One of 
the sisters of testator died in his lifetime : — 
Held : the power of appointment, conferred 
on the other sister, who survived him, was an 
absolute power of disposing of one moiety of 
the residue & was exercisable not only inter 
vivos but also by will. — Re Lawry, Andrew 
v. Coad, [1938] Ch. 318 ; [1937] 4 AU E. R. 
1 ; 107 L. J. Ch. 170 ; 158 L. T. 493. 

87b. .] — A testator appointed his wife to be 

his sole executrix &> trustee, & after her death 
his two nephews to be the exors. & trustees 
of his will. He gave all his property, both 
real & personal, to his wife, her heirs, exors., 
administrators & assigns respectively, upon 
trust to deal with the same by way of con- 
version, realisation, investment or otherwise 


as she in her absolute discretion might think 
proper, & without regard to any restriction or 
limitation of law or otherwise imposed upon 
trustees or exors., & to retain the income 
thereof for her own use & benefit absolutely 
with power to convert to her own use from 
time to time such part or parts as she might 
think fit of the capital of testator’s real & 
personal estate, <& after her death testator 
gave all his said property, or so much thereof 
as should not have been converted by his 
wife to her own use, to his trustees upon 
trust for sale & conversion for the benefit 
of themselves & other nephews & nieces. 
Upon the death of testator, his widow caused 
a statement to be drawn up in which she set 
out the property A the terms of its adminis- 
tration, stated that the debts & funeral 
expenses had been paid & declared that she 
had converted the whole of the property to 
her own use : — Held : the will gave the widow 
a life interest in & a general power of appoint- 
ment over testator’s estate. The declara- 
tion was a sufficient exercise of this power, A 
the whole had become vested in the widow 
absolutely. — Re Sucker’s Estate, Bromley 
v. Reed, [1937] 3 AU E. R. 25 ; 81 Sol. Jo. 
498. 

91. Add. Annotation : — Refd. Re Lawry, Andrew 
v. Coad, [1938] Ch. 318. 

138a. Power to appoint part of share — Whether 
Including accrued shares.] — Re Hutchinson's 
Settlement, Ex p. Dunn (1852), 6 De G. & 
Sm. 681 ; 17 Jur. 59 ; 64 E. R. 1297. 

145. Add. Annotation : — Ae to (1) Refd. Re Gooch, 
Gooch v. Gooch, [1929] 1 Ch. 740. 


PART in. SECT. 8, SUB-SECT. 1.— 

B. (a). 

46 i. Whether life estate enlarged.}— 
A will next directed trustees : “ To 
divide the residue of my estate into 
two equal shares each of which shares 
shall be held in trust by my said exor. 
Sc trustee & net income therefrom paid 
to my nephew, the aforesaid P. T., 
4t my niece, the aforesaid J. T., during 
their respective lives. On the death 
of either the said P. T. or the said J. T., 
the share of my estate from which they 
receive the net income shall be dis- 
tributed as they shall by deed or will 
appoint 9c In default of such appoint- 
ment or insofar as such appointment 
shall not extend, to their respective 
next of kin ” J5Mtf ; the donees of 


J.S. 


the power could separately exercise 
the power in his or her own favour so 
as to entitle them to have the half of 
the residue transferred to him or her 
immediately . — He Templeton Estate, 
Templeton v. Royal Trust Oq.» 
[1930] 2 W. W. R. 347 : 3 D. L. R. 
782 i 44 Man. L. H- 154. — CAN. 


46 u. -I — The rule that where 

there is an unlimited & unrestricted 
gift by will of rents & Income of real 
or personal property the gift carries the 
corpus as well as the rents Sc income, 
can have no application to a bequest 
of income where the will clearly shows, 
either expressly or impliedly, that the 
testator intended that the Income 
producing corpus or capital should not 
absolutely vest in the beneficiary to 
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whom the income in directed to be 
paid. — Robinson v. Royal Trust Co., 
[1938] 2 W. W. K. i33; vevsd., [1939] 
8. O. R. 75. — CAN. 


PART III. SECT. 5, SUB-SECT. 1. 

9B i. Whether amounting to absolute 
gift — General power .] — -A bequest of 
residue with a general power of appoint- 
ment wiji enable the legatee to claim 
the corpus by self appointment . — lie 
Mewbuun, Robinson v. Royal Trust 
C o., [1939] 1 D.L. R. 257.— CAN. 


PART IIL SECT. 8. 
id. Power to donee to pass corpus as 
well as income .] — Shaw t >. 8haw (1927), 
59 N. S. R. 849.— CAN. 
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Oases 170— 856c. 


English and Empire Digest Supplement. 


Part IV. — Exercise of Powers. 


170. Add. Annotation : — Reid. Re Symm’s Will 
Trusts, Public Trustee v. Shaw, [1930] 3 
All E. R. 230. 

171a. Appointment “ absolutely " — Passes fee 
simple.] — In exercise of a special power of 
appointment among her children given by the 
will of testator to Mrs. C., a married daughter 
of testator, Mrs. C. appointed that one-third 
share of certain freehold hereditaments & 
of the investments for the time being repre- 
senting the same should be held in trust for 
her daughter E. N., her heirs, exors., adminis- 
trators Sc assigns absolutely. Later, in 1901, 
in exercise of the same power, Mrs. C. by a 
deed made supplemental to the former deed 
of appointment, appointed that the trustees 
of testator’s will should stand possessed of 
the residue then remaining unappointed of the 
said hereditaments in trust, as to one-fourth 
share thereof for the said E. N. & as to three- 
fourth shares thereof for her son C. 
absolutely : — Held ; applying the principle 
•stated above, that the appointment made in 
1901 in favour of E. N. & C. upon its true 
construction carried the fee simple to those 
appointees according to their respective 
appointed shares. — Re Arjen, Short v. 
Camm, [1935] Ch. 320 ; 104 L. J. Ch. 141 ; 
152 L. T. 453 ; 79 Sol. Jo. 08. 

185. Add. Annotation : — Dlstd. Re Mewburn’s 
. Settlement, Perks v. Wood, [1934] Ch. 112. 

186. Add. Annotation : — Dlstd, Re Mewbum’s 
Settlement, Perks v. Wood, [1934] Ch. 112. 

187. Add. Annotation : — Consd. Re Mewbum’s 
Settlement, Perks v. Wood, [1934] Ch. 112. 

187a. .] — A settlement executed before 

1920 declared trusts in favour of the children 
or remoter issue of the donee of a power of 
appointment under the settlement “ with 
such gifts over Sc generally in such manner 
for the benefit of such issue ” as the donee 
should by will or codicil appoint, but so that 
under any appointment a child should not 
take a vested interest unless being a son he 
attained the age of twenty-one years or 
being a daughter she attained that age or 
married. By his will, also executed before 
1920, the donee exercised the power, in 
accordance with its terms, in favour of 
his sons, daughters, & remoter issue, Sc further 
declared Sc appointed that the trustees for 
the time being of the settlement might at 
any time, but, with regard to any estate, 
funds or moneys in which any person or 
persons might have a prior life or other 
interest, with the written consent of that 
person or those persons while having that 
interest* raise up to one-half of the then 
expectant, presumptive or vested share of 
any grandchild or remoter issue of his under 
the appointments made by the will Sc pay or 
apply the amounts raised for their benefit as 
the trustees should think fit : — Reid : the 
ower of appointment was validly exercised 
y the will, Sc the trustees could properly 
exercise the power of advancement. — Re 
Mewburn’s Settlement, Perks v. Wood, 
[1934] Ch. 112; 103 L. J. Ch. 37; 150 
L. T. 76 ; 77 Sol. Jo. 407. 


187b. Appointment on " protective trusts/'] 

— Testator, in exercise of a power of appoint- 
ment among children Sc issue contained in 
his marriage settlement, bequeathed specific 
property to his son W.» Sc directed his 
trustees to hold the income of the remainder 
of the trust property upon protective trusts 
for the benefit of hisjson O., & subject thereto 
to hold the remainder of such property in 
trust for his granddaughter M. : — Held : as 
the appointment upon “ protective trusts,** 
as defined by Trustee Act, 1925 (c. 19), s. 33, 
gave a discretion to the trustees to apply the 
income in the event of a forfeiture for the 
benefit either of O. or of his wife or children, 
it was to that extent void, both as being 
(1) a delegation of the power Sc (2) in excess 
of it, Sc the clause contained in sect. 33 (1) (ii) 
must be struck out of the will for all pur- 
* poses ; (3) there was no interval of time 

during which the income of the appointed 
fund was undisposed of, but there was a valid 
appointment to O. for life or until an event 
should happen depriving him of the right to 
receive the income, & subject thereto for the 
granddaughter M. absolutely. — Re Boulton’s 
Settlement Trust, Stewart v. ‘Boulton, 
[1928] Ch. 703 ; 97 L. J. Ch. 243 ; 139 L. T. 
288. 

208. Add. Annotations : — Refd. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. C. 041 ; H. Sc H., [1928] P. 200. 

258. Add. Annotations : — Folld. Re Phillips, Law- 
rence v. Huxtable, [1931] 1 Ch. 347. Dlstd. 
Re Watts, Coffey v. Watts, [1931] 2 Ch. 302. 
Apld. Re Joicey, Thompson v. Duncan (1932), 
173 L. T. Jo. 453. 

256a. .] — Under a settlement a fund was 

given to such persons, after the death of A., 
as he should, with the consent of the trustees, 
appoint by deed : — Held : the power was a 
general power, Sc the power having been 
exercised, the fund was equitable assets for 
the payment of A.’s debts, notwithstanding 
that the consent of the trustees to the 
exercise of the power was necessary. — Re 
Phillips, Lawrence v. Huxtable, [1931] 
1 Ch. 347 ; 100 L. J. Ch. 65 ; 144 L. T. 178. 

Annotations: — Distd. Re Watts, Coffey v. Watts, fl931) 
2 Ch. 302. Apld. Re Joicoy, Thompson v. Duncan (1932), 
173 L. T. Jo. 453. 

256b. .] — Re Joicey, Thompson v . 

Duncan (1932), 76 Sol. Jo. 459. 

250c, Consent of settlor's mother.] — A 

marriage settlement, dated in 1904, contained 
a clause empowering the settlor, the wife, 
at any time during the life of her mdther by 
deed to revoke, with the consent of her 
mother, the trusts declared by the settle- 
ment, Sc to appoint Sc declare, with the 
consent of her mother, any new or other 
trusts powers Sc provisions concerning the 
premises to which such revocation should 
extend. By a deed, dated in 1913, the 
settlor, with the consent of her mother, 
exercised the power of revocation Sc new 
appointment in such a manner that after 
her death in 1928 the question arose whether 
certain trusts declared by the deed of 1913 
were valid, their validity depending upon 
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VoL XXXVIL— Powers. Gases S56o— 581a 


the decision by the ct. of the question 
whether the power of revocation & new 
appointment was a general power or a special 
power : — Held : it would not be right to 
hold that, upon the terms of the powers 
contained in the marriage settlement, the 
settlor was in substance the owner of the 
property, Sc consequently free to deal with it in 
any way she pleased, Sc the power was a special 
power. — Re Watts, Coffey v. Watts, [1931] 
2 Ch. 302 ; 100 L. J. Ch. 353; 145 L. T. 520. 

269a. Exercise by joint will.] — Testator 

devised Sc bequeathed the residue of his real 
Sc personal estate to his wife for life Sc after 
her death to his son Sc daughter for their sole 
Sc separate use during the term of their 
natural lives Sc after their decease to such 
persons Sc to such ends Sc purposes as the son 
Sc daughter should by will appoint Sc in default 
of appointment to his right heirs for ever. 
The brother Sc sister executed a joint will. 
The brother died in Nov. 1917, having by his 
separate will confirmed the joint will, & the 
joint will, the separate will, Sc a codicil thereto 
were admitted to probate as being his last 
testamentary disposition. The mother died 
on Aug. 8, 1931. The question then arose 
whether the appointment by the joint will 
was a good exercise of the power of appoint- 
ment by the brother & sister : — Held : a 
joint appointment by will could be made by 
two persons ; if the sister did not revoke the 
joint will, then upon her death Sc the joint 
will being admitted to probate as part of her 
testamentary dispositions it would be an 
effective exercise of the power of appointment, 
Sc would comply with the requirements in 
the will of the father. — Re Duddell, Round- 
way v. Roundway, [1932] 1 Ch. 585 ; 101 
L. J. Ch. 248 ; 140 L. T. 565. 

299a. .] — Ellis v. Atkinson (1792), 3 Bro. 

O. C. 505 ; 2 Dick. 759 ; 29 E. R. 701, L. 0. 

Annotations : — Befd. Socket v. Wray (1793), 4 Bro. C. C. 
483 ; Guise v. Small (1794), 1 Anst. 277 ; Whistler v. 
Newman (1798). 4 Ves. 129 ; Sperling v. Rochfort (1803), 
8 Vea. 164 ; Parkes v. White (1805), 11 Ves. 209 ; Richards 
v. Chambers (1805), 10 Ves. 580 ; Francis v. Wigzell 
(1810), 1 Madd. 258. 

303. Add. Annotation : — Consd. Re Shuker's 
Estate, Bromley v. Reed, [1937] 3 All E. R. 
25. 

311. Add. Annotations : — Refd. A.-G. v.Glyn, Mills 
Sc Co., [1938] 3 All E. R. 005 ; Re Drake’s 
Settlement Trusts, Wilson v. Drake, [1938] 
Ch. 133. 

351a. Limitation to more restricted class in default 
of appointment.] — Testator gave his widow 
E. full Sc complete control in the disposal of 
the principal moneys of his estate, at such 
times Sc in such proportions as she might see 
fit, whether by will or otherwise, for the 
benefit of his children or grandchildren ; but 
in the event of E.’s marriage or death, the 
trustees of the will were to divide the estate 
ratably amongst testator’s children share Sc 
share alike. E. executed a deed poll appoint- 
ing a portion to a child, a portion to a grand- 
child, Sc a further portion to trustees in trust 
for the child : — Held : all these appointments 
were valid executions of the power. — 
Job v. Job (1853). 2 W. R. 26. 

352. Add. Annotation : — Consd. Re Turner, Hudson 
v . Turner, [1932] 1 Ch. 31. 

860. Add. Annotation : — Refd. Re Turner, Hudson 
v. Turner, [1932] 1 Ch. 31. 


360a. .] — Testator empowered his wife to 

appoint his estate, subject to her own life 
interest therein, to his two children, a son Sc 
a daughter, in such proportions as she should 
think fit, Sc directed that in default of appoint- 
ment it should be divided equally between 
them. The son predeceased him, leaving one 
child. Testators widow by her will ap- 
pointed the estate to the daughter. Upon a 
summons to determine whether the power 
was valid at the date of testator’s death, Sc 
whether the appointment was valid in regard 
to one-half of the estate ; — Held : (1) by 

reason of the death of the son before testator 
the widow had power to appoint only one- 
half of the estate ; (2) the appointment, 

though excessive, was not wholly void, but 
was valid up to one-half of the estate. — Re 
Turner, Hudson v. Turner, [1932] 1 Ch. 
31 ; 101 L. J. Ch. 49 ; 140 L. T. 209. 

362. Add. Annotation : — Consd. Re Turner, Hudson 
v. Turner, [1932] 1 Ch. 31. 

425. Add. Annotation : — Refd. Re Baker, Stead- 
man v. Dickson (1934), 78 Sol. Jo. 330. 

429. Add. Annotations: — As to (3) Refd. Re 
Phillips, Lawrence v. Huxtable, [1931] 1 Ch. 
347. Generally , Refd. Re Park, Public 
Trustee v. Armstrong, [1932] 1 Ch. 580. 

452. Add. Annotation : — Consd. Re Yander Byl, 
Fladgate v. Gore (1930), 74 Sol. Jo. 770. 

453. Add. Annotation : — Refd. Re Vander By], 
Fladgate v. Gore, [1931 1 1 Ch. 210. 

484. Add. Annotation : — Refd. Re Phillips, Law- 
rence v. Huxtable, [1931] 1 Ch. 347. 

486. Add. Annotation : — Refd. Re Phillips, Law- 
rence v. Huxtable, [1931] 1 Ch. 347. 

487. Add. Annotation : — Refd. Re Phillips, Law- 
rence v. Huxtable, [1931] 1 Ch. 347. 

505a. .] — Under the will of a 

testator who died in 1890, A. had a general 
testamentary power of appointment over a 
share of his residuary trust estate. There 
was a provision that in default of appoint- 
ment the unappointed share should be held 
in trust for the persons who at the death of 
A. would be entitled under Statutes of 
Distribution. A. by her will appointed her 
sister I. her executrix Sc directed that all her 
debts Sc funeral expenses should be paid, Sc 
after giving certain pecuniary legacies she 
gave “ all the remainder of my property to 
my sister, I., to be disposed of as she thinks 
fit at her death.” A. died a spinster in Feb. 
1929, but, as the husband of I. had witnessed 
the will, the residuary gift could not take 
effect. Doubts having arisen whether A. 
had effectually exercised the general power 
of appointment given her by the will of 
testator : — Held : testatrix had shown an 
intention of taking the property subject to 
the power of appointment out of the instru- 
ment creating the power by treating it as 
forming one mass with her own property. It 
passed, therefore, as if she had died intestate 
in respect of it & went to the persons entitled 
according to the Administration of Estates 
Act, 1926 (c. 23). — Re Vander Byl, Flad- 
gatb v . Gore, [1931] 1 Ch. 216 ; 100 L. J. Ch. 
108 ; 144 L. T. 401 ; 74 Sol. Jo. 770. 

521a. Subsequent confirmation by codicil.] — 

(1) Testatrix in her will expressed an 
intention to exercise a power to appoint a 
life interest in certain trust funds or other 
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property to her husband, but at the date of 
the will no such power had been created. 
Subsequently, a power was created whereby 
she was given a power to appoint a life interest 
in certain trust funds to her husband, &, 
subsequently to the creation of such power, 
the testatrix made a codicil confirming her 
will in respect inter alia to the exercise of 
such power : — Held : there was a valid 
exercise of the power of appointment of such 
life interest in favour of her husband. 

(2) Subsequently to the date of the codicil 
another power was created, whereby the 
testatrix was given a power to appoint a life 
interest in other trust funds to her husband, 
but before her death she made no other will 
or codicil nor executed any other instrument 
whereby she exercised such other power : — 
Held ; there had been no valid appointment 
of such life interest in such other trust funds 
in favour of her husband. — Be Bower, 
Bower v. Mercer, [1930] 2 Oh. 82 ; 99 L. J. 
Oh. 17 ; 141 L. T. 639 ; 143 L. T. 674. 

521b. — — No subsequent exercise of power.]— 
Be Bower, Bower v. Mercer, No. 521a, ante. 

588. Add. Annotation Generally, Refd. Re Beres- 
' ford's Will Trusts, Sturges v. Beresford, 

[1938] 3 All E. R. 666. 

589. * Add. Annotation : — Refd. Re Beresford’s Will 

Trusts, Sturges v. Beresfc d, [1938] 3 All 
E. R. 666. 

540. Add. Annotation : — Refd. Re Beresford’s Will 
Trusts, Sturges v. Beresford, [1938] 3 All 
E. R. 566. 

550. Add. Annotation : — Refd. Re Beresford’s Will 
Trusts, Sturges v. Beresford, [1938] 3 All 
E. R. 566. 

551. Add . Annotation : — Refd. Re Beresford’s Will 
Trusts, Sturges v. Beresford, [1938] 3 All 
E. R. 666: 

656. Add . Annotation : — As to { 1) Refd. Re Nichol- 
son’s Settlement, Molony v. Nicholson, [1938] 
3 All E. R. 632. 

562. Add. Annotation : — Refd. Re Beresford’s Will 
Trusts, Sturges v. Beresford, [1938] 3 All 
E. R. 666. 

585. Add . Annotation ; — Refd. Re Beresford’s Will 
Trusts, Sturges v. Beresford, [1938] 3 All 
E. R. 666. 

587a. Residue of 44 estate & effects of which 1 
shall have power to dispose.* 9 ] — The testator 
had a special power of appointment among 
his children over the residue of his sister’s 
estate exercisable by will. In two clauses 
of his will, one making a specific legacy & the 
other giving certain chattels to a trustee to 
hold upon certain trusts, he used the words 
“ I give & appoint.” In these clauses the 
word “ appoint ” was clearly surplusage. 


The clause dealing with his residuary estate 
was, so far as material, as follows : “ I give 
devise bequeath £ appoint ” the residue of 
the estate 44 to which X shall be entitled or of 
which I shall have any power to dispose at 
my decease ” to the trustee upon trust for 
sale & conversion to apply the proceeds to 
the payment of debts, testamentary expenses 
& duties on legacies given free of duty, with 
directions for investment, followed by a life 
interest to his widow, who was not an object 
of the power, &, subject thereto, for his 
children, who were objects of the power s — 
Held : testator had not by his will exercised 
the special power of appointment. — Re 
Beresford’s Will Trusts, Sturges v. 
Beresford, [1938] 3 All E. R. 666 ; 82 
Sol. Jo. 664. 

627. Add. Annotation: — Consd. Elliot v. Joicey, 
[1935] A. 0. 209. 

687a. Guinand r. Naish (1846), 6 L. T. 

O. S. 18 ; 9 Jur. 703. 

862. Add. Annotation : — Refd. Be Vander Byl, 
Fladgate v. Gore, [1931] 1 Oh. 216. 

671a. Appointment to husband by will — Husband 
predeceasing testatrix — No intention to benefit 
husband's estate.] — A wife, who was of 
illegitimate birth, having under the trusts of 
her marriage settlement, made in 1892, a 
general testamentary power of appointment 
in default of issue, by her will m express 
exercise of that power & “ to the intent that 
this my will shall take effect, whether I 
survive or predecease my husband,” 
appointed the residue of the settled funds, 
after payment thereout of her debts & some 
legacies, to her husband for his own use & 
benefit absolutely. Her will contained no 
other disposition than the appointment. 
Her husband having predeceased her & she 
having died on Mar. 11, 1932, childless : — 
Held : even assuming testatrix knew that, if 
she died childless & her husband predeceased 
her, the settlement funds would in conse- 

S uence of her illegitimacy pass to the Crown, 
tie prefatory words were ineffectual to 
appoint the residue of those funds to the 
exors. of the husband, so as to make it part 
of his estate, & the appointment failed by 
lapse . — Be Ladd, Henderson v. Porter, 
[1932] 2 Ch. 219 ; 101 L. J. Ch. 392 ; 147 
L. T. 433. 

728. Add. Annotation : — Refd. Be Phillips, Law- 
rence v. Huxtable, [1931] 1 Ch. 347. 

728. Add. Annotation : — Consd. Be Phillips, Law- 
rence v. Huxtable, [1931] 1 Ch. 347. 

780. Add. Annotation : — Refd. I. R. Comrs. v . 
Clarkson-Webb, [1933] 1 K. B. 607. 

748. Add. Annotation : — Consd. Be Chartres, Far* 
man v . Barrett, [1927] 1 Oh. 466. 


PART IV. SECT. 3, SUB-SECT. 3.— A. 

•p. General devise .] — General devise 
held to operate as execution of general 
power of appointment, an unnecessary 
direction not amounting to a contrary 
intention within Wills Act. — Re Stap- 
ler-ton, [1938] 3 D. L. R. 732.— CAN. 

PART IV. SECT. 10, BUB-SECT, ft.— 
B. (a). 

688 ii. .1 — In execution of the 

powers reserved by a marriage settle- 
ment, a revocable appointment was 


made by deed whereby the appointors, 
husband 3c wile, directed the trustees 
to hold the net purchase-money already 
reooived & to be received in respect of 
a certain contract of sale upon trust, 
on the death nf the survivor of the 
appointors, as to three several sums of 
£15,000 for each of three of their 
daughters, & as td £12,600 for their 
fourth daughter, & as to the “ re- 
mainder ” one moiety to each of their 
two sons. The contract of sale referred 
to was for a sum of £100,060, of which 
£20.000 had already been paid. T 


■<v.vvv twu wrou/ uw 

contract of sale was 


_ ^ The 
subsequently 


rescinded on the purchaser paying a 
further sum of £90,000 : — Held : in 
tbs events which had happened, the 
principle that, where a person disposing 
of a sum among different persons acts 
on the assumption that he is dealing 
with a fund of specific amount, & gives 
part of the fond to one or more persons 
& the residue to another, if the fund 
falls short, all the gifts abate pro- 
portionately, would not apply, & the 
sons would get nothing under the gift 
of the “ remainder.** — A’Bxokztt *. 
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751. Add. Annotation : — Refd. Chamberlain v. 
Haig Thomas (1033), 17 Tax Cas. 505. 

760. Add. Annotation ; — Refd. Be Brooks’ Settle- 
ment Trusts, Lloyds Bank, Ltd. v. Tillard, 
[1930] 3 All E. R. 920. 

764. Add. Annotation : — Refd. Be Brooks’ Settle- 
ment Trusts, Lloyds Bank, Ltd. v. Tillard, 
[1939] 3 All E. R. 920 ; Be Dickinson’s 


Settlements, Bickerstetli v. Dickinson, [1939] 
Ch. 27. 

768. Add. Annotation : — Refd. Be Mathieaon, 
[1927] 1 Oh. 283. 

771. Add. Annotation : — Generally, Refd. Be Beres- 
ford’s Will Trusts, Sturges v. Beresford, 
[1938] 3 All E. R. 506. 

783. Add. Annotation : — Refd. Be Bower Williams, 
Ex p. Trustee, [1927] 1 Oh. 441. 


Part V. — Appointment Not in accordance with Terms 

of Power. 


880a. Appointment to trustees of child’s 

marriage settlement — Share settled.] — A 
daughter being entitled under the marriage 
settlement of her father & mother to such 
share Sc interest in land Sc money as the sur- 
viving mother should appoint, provided by 
her own marriage settlement that all such 
share Sc interest to which she should become 
entitled, under her mother’s settlement, 
should be vested in trustees to the use of her 
intended husband for life, remainder to her- 
self for life, remainder to the children of the 


marriage. Four years after the marriage 
the mother appointed a sum to be paid to 
the trustees of the daughter's settlement, 
upon the uses therein expressed, in satis- 
faction of the daughter's share Sc interest 
under the marriage settlement of the father 
Sc mother : — Held : this was substantially 
an appointment to the daughter, Sc valid. — 
Limbert v. Grote (1832), 1 My. Sc K. 1 ; 
39 E. R. 581 ; sub nom. Lambard v . Grote, 
2 L. J. Ch. 10. 


Part VI. — Excessive, Defective, 

857a. .] — A testator, in exercise of a 

special power of appointment, conferred on 
him, as the survivor of his wife, by a marriage 
settlement, dated Apr. 29, 1878, & a further 
settlement, dated Dec. 26, 1896, appointed 
that the trustees of both settlements should, 
after his death, stand possessed of the 
property subject to the trusts, in trust as to 
three fourth parts for a named son & as to the 
remaining fourth part for another named son : 
“ Provided always & 1 declare that each of 
my sons shall under the equitable doctrine of 
election be bound within such time as my 
trustees shall appoint to settle at the cost of 
my estate Sc to the satisfaction of my trustees 
his appointed share under each of the said 
settlements upon the trusts hereinafter 
declared concerning his share in my residuary 
estate & so as to form one fund therewith for 
all purposes & my trustees may at their 
absolute discretion decide any question as to 
the amount Sc manner in which in case of 
default compensation is to be made.” The 
testator settled his residuary estate upon 


and Fraudulent Appointments. 

trusts in favour of the same two sons Sc their 
issue in the same proportions : — Held : the 
conditions sought to be imposed by the 
proviso were ineffective & invalid, & the sons 
took under the appointment free from any 
such conditions. — Be Nkave, Neave v. 
NEAVE, [1938] Oh. 793 ; [1938] 3 All E. R. 
220 ; 107 L. J. Oh. 395 ; 159 L. T. 210 ; 54 
T. L. R. 021 ; 82 Sol. Jo. 646. 

872a. Appointment on “ protective 

trusts.”] — Re Boulton’s Settlement Trust, 
Stewart v. Boulton, No. 187b, ante. 

887. Add. Annotation : — Consd. Re Payne, Taylor 
v. Payne, [1927] 2 Oh. 1. 

891. Add. Citation : — subsequent proceedings , 2 
Bro. 0. C. 344, L. 0. 

910a. .] — Re Turner, Hudson v. Turner, 

No. 360a, ante. 

962. Add. Annotation: — Refd. He Ohadwick’s 
Trusts, Shaw v. Woodward, [1039| J All E. R. 
850. 


PART V. SECT. 8. 

•a. Appointment to issue of child — 
Where not among objects of power .] — 
Moubsuy’s Trustees v. Moubray, 
[1929] S. C. (Ot. of Sees.) 254.— SCOT. 


»b. Power to appoint among children 
— Appointment to child — With power to 
appoint to chOd*s children — Void.}- — Re 
McLean, Perpetual Exors. Sl 
Trustees Asbocn. of Australia, 
Ltd. v. Lawranck, (1929] Argos L» E, 
216.—AU8. 


PART VL SECT. 1, SUB-fSCT. 2.— A. 

1 1. .} — Where the exercise of a 

power, in eo far ae it purported to 


reduce the right of fee conferred on the 
objects of the power to a life rent, was 
ultra vires Sc Invalid : — Held : as It was 
impossible to separate the valid from 
the invalid portions of the appoint- 
ment without dislocating the whole 
scheme of division oontemplated by 
the truster, the whole exercise of the 
power fell to be disregarded. — Mio* 
kenzte’s Trustees v. Maokknzif, 
[1927] S. C. 424.— SOOT. 

PART VI. SECT. 2, SUB-SECT. 1. 

• I. .1 — Testator by his will 

directed trustees to stand p osse ss ed of 
his trust estate upon trust for any one 
or more of his children Sc In such 
manner as his wife should by deed or 
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by will appoint. After his death, the 
trustees, one of whom was the wife, 
transferred all the trust estate except 
one parcel of land to certain of the 
children, purporting to do so in pur- 
suance of the power of appointment 
contained in the will. The wife by 
her will devised, bequeathed, & ap- 
pointed all her real Sc personal estate 
over which she bad a general power of 
appointment to one particular child : — 
Held : the power of appointment 
created by testator in his will was a 
special power. Sc It was not executed 
by the exercise of the general power 
or appointment by the wife in her will. 
—Re Hogarth, (1935] Q. 8. R. 211.— 
Aim. 
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965. Add. Annotations : — Refd. Re Chadwick’s 
Trusts, Shaw v. Woodward, [1939] 1 All E. R. 
850 ; Re Nicholson’s Settlement, Molony v. 
Nicholson, [1939] Ch. 11. 

971. Add, Annotations: — As to (1) Consd. Re 
Brown’s Settlement, Public Trustee v. Brown, 
[1939] 3 All E. R. 391. Refd. Re Mills, Mills 
v. Lawrence, [1930] 1 Ch. 440. 

971a. Fraudulent exercise — Subsequent appoint- 
ment to same appointees — Onus of proof of 
freedom from fraud.] — The second deft, 
exercised two special powers of appointment, 
given to her by a settlement & a will respec- 
tively, appointing funds, subject to her life 
interest, as to one moiety thereof to C. 
absolutely, & as to the other moiety to G. 
on his attaining the age of twenty- one with 
a proviso that if G., who was then about 
twenty years of age & in feeble health, should 
die under twenty-one years of age his moiety 
should accrue <fc go over to C. The second 
deft. & C. then borrowed the sum of £500 
upon the security of the trust funds. G. 
died x after attaining his majority. The 
second deft, later executed a further deed 
poll of appointment reciting that the earlier 
.appointments were thought to be void as 
a fraudulent exercise of the power & further 
that it had been intended to include therein 
*a power of revocation, & then revoked the 
previous appointments & ap] ointed the funds 
to C. absolutely: — Held: (1) the earlier 
appointments were void as a fraudulent 
exorcise of the power ; (2) the appointments 
to G. were not severable, as those appoint- 
' ments had also been made with the object 
of securing a benefit to the appointor ; 
(3) the later appointment, having appointed 
the funds to the same appointee as the earlier 
appointments, was equally invalid, as the 
onus was on that appointee to prove that the 
later appointment was not tainted with the 
same fraud as the earlier ones, & no evidence 
had been adduced on this point. — Re Chad- 
wick’s Trusts, Shaw v. Woodward, [1939] 
1 All E. R. 850 ; 83 Sol. Jo. 358. 

986. Add. Annotation : — Consd. Re Phillips, Law- 
rence v. Huxtable, [1931] 1 Ch. 347. 

1004. Add. Annotation : — Folld. Re Penrose, Pen- 
rose v. Penrose (1933), 49 T. L. R. 285. 

1005. Add. Annotation : — Refd. Re Penrose, Pen- 
rose v. Penrose (1933), 49 T. L. R. 285. 

1005a. .] — By her will E. J. P., a mar- 

ried woman, gave devised & bequeathed all 
her residuary real & personal estate to her 
trustees upon trust to pay the income thereof 
to her husband J. D. P. for his life & from 
& after his death upon trust for {inter alia) 
such of the following persons as her said 
husband should by deed or will appoint — 
namely, any issue (immediate or remote) of 
her husband’s late father subject to the rule 
against" perpetuities. In default of the , 


exercise of the power & subject to any partial 
exercise thereof testatrix declared that her 
residuary estate should be held in trust for 
her four named sons as therein mentioned. 
Testatrix having died was survived by her 
husband, who by a deed poll executed shortly 
afterwards purported to appoint a certain 
sum of testatrix’s residuary estate to him- 
self. He subsequently died, & on his death 
the question arose what estate duty became 
payable in respect of the residuary estate 
of testatrix. The point having arisen 
whether under the circumstances & having 
regard to the power of appointment given 
to the husband by the will of testatrix he 
was a person “ competent to dispose ” under 
Finance Act, 1894 (c. 30), s. 5 (2), of the 
said residuary real & personal estate ; & 
whether, therefore, this residuary estate & 
the moneys which he purported to appoint 
under the deed poll were liable for any & 
if so what estate duty, an originating sum- 
mons was taken out by his trustees for the 
purpose ( inter alia) of determining this ques- 
• tion : — Held : the husband was himself an 
. object of the power & could, after the death 
of testatrix, appoint to himself the whole 
of the fund by deed. Further, he was a 
person “ competent to dispose ” within 
Finance Act, 1894 (c. 30), s. 5 (2), & therefore 
estate duty became payable on his death in 
respect of such part of testatrix’s* residuary 
estate as then remained subject to the trusts 
of her will. — Re Penrose, Penrose v. Pen- 
rose, [1933] Ch. 793; 102 L. J. Ch. 321 ; 
149 L. T. 325 ; 49 T. L. R. 285. 

1008. Add. Annotation : — Refd. Re Brown’s Settle- 
ment, Public Trustee v. Brown, [1939] 3 
All E. R. 391. 

1024. Add. Annotation : — Refd. Re Nicholson’s 
Settlement, Molony v. Nicholson, [1938] Ch. 
308. 

1036a. .] — Where an appointor under a 

settlement has power to appoint the income 
of a fund in favour of one object only & 
exercises the power, it is necessary, in order 
to set aside the exercise of the power as a 
fraud on the power, to prove that there was 
some bargain, arrangement or understanding 
between the appointor & the appointee which 
fetters the appointed interest in the 
appointee’s hands in favour of some person 
or persons other than himself. — Re Nichol- 
son’s Settlement, Molony v. Nicholson, 
[1939] Ch. 11 ; [1938] 3 All E. R. 532 ; 107 
L. J. Ch. 338 ; 159 L. T. 314 ; 54 T. L. R. 
1060 ; 82 Sol. Jo. 603, C. A. 

1048 . Add. Annotation: — Refd. Re Nicholson’s 
Settlement, Molony v. Nicholson, [1939] Ch. 

U- 

1051 . Add, Annotation: — As to (1) Reid. Re 
Lanyon, Lanyon v. Lanyon, [ 1927 ] 2 Ch. 
264 . 


PART VIL 

1085 i. Not aided by equity.]— Under a 
settle ment made in respect of a previous 
marriage a person reserved power to 
appoint in favour of any after-taken 
wife a specified interest In certain 
property. The power was exercisable 
by deed executed prior to remarriage 
or by will. The first marriage was dis- 
solved. a proposal of marriage made 
by him to another lady was aooepted 


subject to her father's consent. The 
father required information as to his 
financial position Sc what provision he 
proposed to make for his prospective 
wife. In a document written by him, 
bnt unsigned, he gave a short account 
of the estate from which his property 
was derived. Sc how he had settled his 
interests therein. Sc oontinued : “ The 
effect of the estate on D. In the event 
of my death before D. — D. will be paid 
a third of the estate during her life- 
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time.” The marriage was duly cele- 
brated, but four months later he died 
intestate : — Held : the document did 
not evidence an intention to execute 
the power ; therefore, as it was a oase 
of non -execution of a power. Sc not 
defective execution, it could not be 
aided by the ct. — Alia on v. Alison 
(1834), 61 O. L. R. 653 : 34 8. R. N. 
8. W. 488 : 61 N. 8. W. W. N. 172 ; 8 
A. L. J. 184.- AUS. 
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Part VIII. — Extinguishment and Suspension of Powers. 


1093. Add. Annotation : — Consd. Be Mills, Mills v. 
Lawrence, [1930] 1 Oh. 654. 

1101a. Power appendant or appurtenant.] — 

A testator by his will directed the income of 
his net residuary estate to be accumulated 
for a period of twenty-one years from his 
death, Sc subject to certain trusts in favour 
of an infant grandson, Sc his issue which 
failed owing to the death of the grandson 
unmarried, declared that the trust fund & all 
statutory accumulations of income were to 
be held upon such trusts for the benefit of all 
or any one of the children & remoter issue of 
testator’s father, who in the opinion of 
testator’s brother, one of the two trustees of 
the will, should evidence an ability & desire 
to maintain the family fortune by replacing 
the sums of which it had been depleted by 
death duties Sc other taxation, as testator’s 
brother should by any deed revocable or 
irrevocable appoint, & in default of such 
appointment in trust for such brother 
absolutely : — Held : the power was a power 
appendant or appurtenant & not a power 
coupled with a trust or a duty in the nature 
of a trust* Sc accordingly that it could be 
validly released by the donee. — Re Mills, 
Mills v. Lawrence, [1930] 1 Ch. 654 ; 99 
L. J. Ch. 396 ; 143 L. T. 409 ; 46 T. L. R. 
328 ; 74 Sol. Jo. 437, C. A. 

1102. Add. Annotation: — DIstd. Re Mills, Mills v. 
Lawrence, [1930] 1 Ch. 654. 

1103. Add. Annotation : — DIstd. Re Mills, Mills v. 
Lawrence, [1930] 1 Ch. 440. 

1104. Add. Annotation : — DIstd. Re Mills, Mills v. 
Lawrence, [1930] 1 Ch. 654. 

1105a. Special power.] — A person having 

power to appoint a fund by deed or will 
among all or any of his or her issue may by 
a voluntary deed release the power to appoint 
in favour of a named object of the power. 

A settlement contained trusts for the 
settlor’s issue as the survivor of the settlor 
Sc his wife should by deed or will appoint. 
The settlor predeceased his wife, leaving 
children and grandchildren. His wife by 
deed poll released all the funds comprised 


in the settlement from her power to appoint 
in favour of one of the grandchildren Sc later, 
by her will, purported to appoint in favour 
of the same grandchild. After the wife’s 
death the Public Trustee, as the then trustee 
of the settlement, took out a summons asking 
{inter alia) whether the release precluded the 
widow from appointing thereafter, under the 
power in the settlement, in favour of the 
grandchildren : — Held : the release was valid 
& precluded her from so appointing . — Re 
Brown’s Settlement, Public Trustee v. 
Brown, [1939] Ch. 944 ; [1989] 3 All E. R. 

391 ; 101 L. T. 56 ; 55 T. L. R. 864 ; 83 

Sol. Jo. 524. 

1105b. Mutual wills — Wife expressly refraining 
from exercising power.] — Where by her will 
the wife expressly refrained from exercising 
a power of appointment, which she had, but 
abstained from extinguishing it, Sc confined 
the operation of her will to her own property, 
Sc there was nothing in the husband’s will, 
which either put the wife to her election or 
put her in the position of seeking at the same 
time to approbate & to reprobate its pro- 
visions : — Held : she was in no way precluded 
from exercising her power of appointment by 
a subsequent will^— G ray v. Perpetual 
Trustee Co., [19281 A. C. 391 ; 97 L. J. 
P. C. 85 ; 139 L. T. 469 ; 44 T. L. R. 654, P. C. 

1108. Add. Annotation : — Refd. Re Brown’s Settle- 
ment, Public Trustee r. Brown, [1939] 3 
3 All E. R. 39 J. 

1111. Add. Annotations : — Refd. Re Mills, Mills v. 

Lawrence, [1930 j 1 Oh. 654; Re Brown’s 
Settlement, Public Trustee v. Brown, [1939 1 
3 All E. R. 391. 

1112. Add. Annotation : — Refd. Re Brown’s Settle- 
ment, Public Trustee v. Brown, [1939] 3 All 
E. R. 391. 

1113. Add. Annotation : — Refd. Re Brown’s Settle- 
ment, Public, Trustee v. Brown, [1939] 3 
All E. R. 391. 

1116. Add. Annotations -Refd. Re Mills, Mills v. 
Lawrence, [1930] 1 Ch. 440 ; He Brown’s 
Settlement, Public Trustee v. Brown, [1939J 
3 All E. R. 391. 


Part IX. — Powers in the Nature of Trusts. 


1135. Add. Citation : — on appeal , sub nom. Walter 
v. Maunde (1816), 19 Ves. 424, L. C. 

Add. Annotations : — Retd. Re Sinclair's Settle- 
ment, Crump v. Leicester (1886), 56 L. T. 83. 
Mentd. Christian v. Foster (1846), 2 Ph. 161. 

1151a. Validity — Power to donee to appoint to 
any one “ other than herself.”]— A power to 
a aonee to appoint the income of a fund to 
any person, ** other than herself,” or persona 
or charitable institution or institutions, is 
valid. 


Testator gave his residuary estate to his 
trustee in trust to pay the income thereof to 
any person, “ other than herself,” or persons 
or charitable institution or institutions, Sc in 
such shares & proportions as his sister, J., 
should from time to time during her lifetime 
direct in writing, Sc from Sc after her decease 
in trust as to both capital Sc income for the 
Imperial Merchant Service Guild for the 
benefit of their stress fund absolutely : — 
Held : the trust was a valid Sc effectual trust, 
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& the power conferred thereby on J. was 
a valid power, exercisable by her . — Re P ark, 
Public Trubtbe v. Armstrong, [1932] 1 Oh. 
580; 101 L. JT. Oh. 295 ; 147 L. T. 118. 

1213. Add. Annotation : — Retd. Re Blackwell, 
Blackwell v . Blackwell, [19291 A. 0. 318. 


1283a. .] — Davie v. Hooper (1711), 6 

Bro. Pari. Gas. 51 ; 2 B. R. 926 ; mb nom. 
Davy v . Hooper, 2 Vero. 665 ; 1 Bq. Gas. 
Abr. 336, pi. 6, H. h. 

Annotation * : — Reid. Bellaai* v. Uthwatt (1737), West temp. 
Hard. 273 ; Cbolmondeley v. Meyrlok (1758), 1 Eden, 77. 


PRACTICE. 

See Pleading & Practice at end of Volume after Work & Labour. 
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ToL XXXVII. Cases 8-114. 


PRESS AND PRINTING, 


Part II. — Printers and Publishers. 

18. After this case add 18. Add. Annotation Consd. Bradstreets 
Printers of bank-notes — Standard of care British, Ltd. v . Mitchell (1932), 48 T. L. R. 

required.] — See Bankers, No. 466a. 670. 


Part III. — Editors, Authors, and Journalists. 

36. Add. Annotation .—Refd. Tolley v. Fry J. S. Broadcasting Co. (1928), 97 L. J. K. B 

& Sons (1929), 46 T. L. R. 108. 261. 

44. Add. Annotation : — Refd. Messager v. British 
40. Add . Annotation : — Refd. Messager v. British Broadcasting Co., [1927] 2 K. B. 643. 


Part IV. — Newspapers. 


79. Add. Annotation: — As to (2) Refd. lie | 102a. Plumber & Decorator, Gas & Sanitary 


Nicholson & Sons, Ltd., Application, Re 
Bass, Ratcliff & Gretton’s Trade Mark, 
[1931] 2 Ch. 1. 

83. Add. Annotation : — Refd. Cope v. Evans 
(1876), 30 L. T. 292. 

90. Add. Annotation : — Refd. Sinanide v. La 
Maison Kosmeo (1928), 139 L. T. 366. 


Engineering Journal — Plumbing & Decorating. 
Sanitary, Water, & Gas Engineering Chronicle.] 

— Held : there was no such close resemblance 
of title between these titles as would justify 
the ct. in granting an injunction restraining 
the publication of the latter journal. — 
Dale, Reynolds & Co. v. General News- 
paper Co. (1884), 1 T. L. R. 177, D. 0. 


Part V. — Publications Other than Newspapers. 

114. Add. Annotations: — Refd. United Indigo I 178; Reid & Sigrist, Ltd. v. Moss & 

Chemical Co. v. Robinson (1931), 49 R. P. C. I Mechanism, Ltd. (1932), 49 R. P. C. 461. 


PART L SECT. 2. 

sa. Meaning of printing — Repro- 
duction by Roneo process.] — An accused 
was charged under sect. 3 (2) of 
Printing Act, 1899, with having dis- 
persed a pamphlet, upon which the 
name and place of abode of the printer 
was not printed. He had distributed 
papers containing a notification of a 
lecture to be delivered at a hall. The 
writing on the papers so distributed 
was produced by a process known as 
the ** Roneo ” process, & the papers 
did not contain the name and address 
of the person responsible for their 
production : — Held : the production of 
writing by the “ Roneo process was 
not printing within Printing Aot, 1899, 
& accused was not guilty of the offence 
charged. — R. t>. Banks (1932), 32 
S. R. N. 8. W. 510 ; 49 N. 3. W. W. N. 
193.— AUS. 

■d. Printer also publisher.] — Whore 
the same person or body is both the 
printer & publisher of a newspaper the 
printing thereon of the statement that 
it is ” published by ” said person or 
body is a substantial & sufficient com- 
pliance with sect. 10 of Newspapers 
Act, R. S. M., 1913, which provides 
that in some part of every newspaper 
there shall be printed the real name “ of 
every printer & publisher thereof/’ — 
Sedziak v . Polish Workers’ Absocn., 
1X937 ] 2 W. W. R. 67.— CAN. 

PART 11. SECT. 1. 

sa. Liability — In general. 1 — Har 
Swarup v. Muhammad Siraj (1928), 
1. L. R. 50 All. 800.— IND. 

sb. Right of action for work done — 


Preparation of layout & cover — No order 
for printing given.] — Mortimer Co., 
Ltd. v. Frontenao Breweries, Ltd., 
11930) 1 D. L. R. 182.— CAN. 

PART III. SECT. 3. 

no. Duty to become acquainted with his 
duties <& liabilities.) — K. E. v. MaUng 
Tu Baw (1927), I. L. R. 0 Ran. 39. 
—IND. 

sf. Contract in restraint of trade — 
What amounts to.] — A contract to servo 
as a journalist for two years contained 
a provision that the journalist would 
not, without the previous consent In 
writing of the co. contribute any articles 
or supply any information to any 
newspaper published or printed in 
Australasia with one named exception. 
During her oontract she was bound to 
supply a weekly page to the newspaper 
of her employer. During the time of 
her contract the journalist ceased to 
supply this weekly page : she was 
offered employment by another news- 
paper, which published an announce- 
ment that the journalist was exclusively 
engaged by that newspaper. The 
journalist also informed her previous 
employer that she would not supply 
any more matter for its newspaper. 
An interlocutory injunction was granted 
prohibiting the journalist from contri- 
buting -to any newspaper published 8c 
printed, in Australasia (with the 
exception mentioned above), & a 
corresponding injunction was granted 
against the other newspaper : — Held : 
it did not clearly appear on the 
evidence that the clause restricting 
contributions to other newspapers 
was void or an injunction was an 
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inappropriate remedy. — Gordon v. 
Smith’s Newspapers, Ltd., [1931 J 
8. A. 8. R. 307.— AUS. 

PART IV. SECT. 1. 

sd. What are.] — The " Social & In- 
dustrial Review,” a publication printed 
& published by the Dept, of Labour 
appearing once a month & containing 
some items of news of a special cha- 
racter, but principally articles upon 
industrial & economic subjects : — 
Held : not to be a newspaper within 
sect. 7 (2) of Aot 27 of 1T25. — R. v. 
Lewin, [1930) App. D. 344.— S. AF. 

sf. Local newspaper — What is .] — 
” Local newspaper in sect. 65 (2) of 
Railways Act means a newspaper 
which Is issued from the locality & not 
one which, issued from elsewhere, may 
be read in the locality. — Secretary of 
State for India in Coun/il v. Harna- 
rain Bengalohand (1931), I. L. R. 53 
All. — IND. 

PART IV. SECT. 2, SUB-SECT. 2.— A- 

im. Use of disused name — Action for 
passing off. } — The mere fact of a news- 
paper having ceased to use a name 
that had become associated with the 

f rood will of its business was held to be 
n itself no absolute bar to a right of 
action for ” passing-off ” by nse of 
the disused name. — “ Independent ” 
Nbwbpapkus v. 44 Irish Press,” [1932] 
I. R. 615.— IR. 

PART V. 

si. What amounts to printing — In 
Press Aei . ] — The operation of multi- 
plying copies by means of a cyclostyle 
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115ft. Title of publication — Infringement of right 
of property — What amounts to.l — This action 
was brought to restrain defts., Sir Isaac 
Pitman & Sons, Ltd., from selling or offering 
for sale two books which they had recently 
put on the market entitled : “ How to 

appeal against your rates within the Metro- 
polis ” & “ How to appeal against your rates 
without the Metropolis ” as being books 
offered for sale under titles likely to be con- 
fused with two books published by pltf. 
entitled : “ How to appeal against your 

rates in the Metropolis, & “ How to appeal 
against your rates outside the Metropolis.” 
Pltf.’s books were first published m the 
year 1887 & went through several editions. 
The books had been extensively advertised 


& the last editions of the books were pub- 
lished in Nov. 1929. Hefts.* books were 
first published in Jan. 1930. Notwithstand- 
ing the fact that it was proved defts.’ books 
had* on one occasion been confused with 
ltf.’s books it was held not to be established 
y the evidence that defts. had been passing 
off their books as the books of pltf . : — Held : 
the words “ How to Appeal against your 
Rates ” which were fairly descriptive of the 
contents of defts.’ book as well as of pltf.’s, 
had not acquired a secondary or special 
meaning as meaning pltf.’s books only. The 
action was dismissed with costs. — Mathikson 
v. Pitman (Sir Isaac) & Sons, Ltd. (1930), 
47 R. P. 0. 541. 


Part VI— Advertisements. 


119. Add. Annotation : — Consd. R. v. London 
County Council, Ex p. Entertainments Pro- 
tection Assocn., Ltd., [1931] 2 K. B. 215 ; 
Kitchener v. Evening Standard Co., [1936] 1 
A11E. R. 48. 


After this case add : — 

.] — See Criminal Law, Nos. 8178a, 

8178b, ante. 


Part IX. — Stationery Office. 

140. After this case add : — 

.] — See, also , Copyright, Vol. XIII., pp. 198, 199, Nos. 333-343. 


machine Is a printing operation within 
Press & Registration of Books Act, 
1867. — Rameshwar Prasad Vkrma 
v. Kino-Emperor (1932), I. L. R. 10 
Pat. 492. — 1ND. 

PART VI. SECT. 4. 

«f. Action for refusal to insert .] — 


Pltf. published the programmes for 
all the motor cyole race meetings 
conducted by W. A. Speedways, Ltd. 
Pltf. 'a oanvasser Interviewed deft., & 
obtained from him a written order to 
insert a full page advertisement in each 
issue of the programme at the rate of 
£2 per issue. After the advertisement 


hod appeared several times, deft, 
refused to go on with the arrange- 
ment : — Held : on the facts there was 
a valid contract for the insertion of 
the advertisement in the whole issue of 
programmes for the season. — Cuneen 
v. Van Heurck & Thomas, Ltd. (1930), 
W. A. L. R. 13.— AUS. 


34 



▼ol. XXXV1L Cases 8a— 84b. 


PRISONS. 

Part II. — Prison Officers. 

8a. Detention after receipt of remission marks.] — Morriss v. Winter, No. 84b, post . 


Part III. — Prisoners. 


82a. Right of prisoner’s solicitor to see witness in 
prisoner’s presence.] — A. was to be tried for 
felony at the assizes for the county of W., & 
B., a material witness for A., was committed 
to the W. city prison for further examination, 
on a charge of felony : — Held : before the 
trial of A., the governor of the W. city prison 
ought to allow A.’s attorney to see B. in his 
presence. — R. v. Simmonds (1835), 7 C. & P. 
176. 

34a. Receipt of remission marks.] — Morriss v. 
Winter, No. 34b, post . 


Sub-sect. 2. — On Earning Remission (Vol. 
XXXVII., p. 501). 

34b. No legal right to discharge.] — M. was con- 
victed in Dec. 1925, of certain nisde- 
meanours & sentenced to two years* 
imprisonment with hard labour & twelve 
months* imprisonment, the sentences to run 
consecutively. An order was made by the 
ct. directing that he should be detained in 
prison in conformity with the sentences 
passed. He was first detained in Ports- 
mouth Prison & afterwards in Pentonville 
Prison. In Dec. 1927, after M. had been 
removed to Pentonville Prison, the Governor 
of Portsmouth Prison indorsed on M.*s stage 
card the forfeiture of five remission marks, 
to make it agree with M.’s record. There 
was a dispute whether or not the Governor | 


of Portsmouth Prison had ordered the 
forfeiture of those marks on May 10, 1920, 
& the jury differed with regard to it. As a 
result of the forfeiture of those five marks 
M. was released by the Governor of Penton- 
ville Prison on July 21, 1928, instead of on 
July 20. On Aug. 2, 1928, M. brought an 
action against the Governors of both prisons 
to recover damages for his detention in 
prison during that one day. The jury found 
that the Governor of Portsmouth Prison had 
not acted maliciously nor with intention to 
injure M., & that he had not made a false 
statement : — Held : the Prison Rules did not 
confer upon M. any legal right to an earlier 
discharge by the obtaining of remission 
marks, & that therefore the action could not 
succeed against either of the Governors ; 
having regard to the findings of the jury the 
action could not succeed against the Governor 
of Portsmouth Prison ; that deft, was 
protected by Public Authorities Protection 
Act, 1893 (c. 61), as the action was not 
brought within six months of the act that 
caused the damage, there being no con- 
tinuance of the injury or damage, as there 
was no continuance of the act by that deft, 
which caused the damage ; lastly, the 
Governor of Pentonville Prison was pro- 
tected, as he had merely acted in pursuance 
of the order of the ct. — Morriss v. Winter, 
[1930] 1 K. B. 243 ; 99 L. J. K. B. 101 ; 142 
L. T. 67 ; 45 T. L. R. 043 ; 28 Cox, C. C. 
087. 


PART III. SECT. 1, SUB-SECT. 1. 

ta. Irregular removal of prisoner — 
Under Police <& Prisons Regulation 
Act — Release by habeas corpus .] — 
Polioe & Prisons Regulation Act, 
R. 8. B. O. 1924, o. 91, g. 33, cannot 
be Invoked to support the A.-G.’s 
removal from one gaol to another of 
a prisoner who has been committed for 
an olfenoe under the Criminal Code. 
Where a prisoner convicted under the 
Code was so removed under said section 
after serving part of his sentence an 
order for his release wag made under 
habeas corpus. — R. v. Tabohuk, [1928] 
8 W. W. R. 577 ; 501 Can. Grim. Caa. 
423. — CAN. 

«d. Right to free hospital treatment .) — 
At common law Sc by statute a muni- 
cipality must provide any necessary 


hospital treatment for a prisoner & the 
cost cannot be recovered from the 
prisoner. — L unknburq v . Bokhnek, 
[1937] 2 D. L. R. 679 ; 11 M. P. R. 
412 ; 68 Can. C. C. 271. — CAN. 


PART III. SECT. 1, SUB-SECT. 3. 

j I. Right to take finger prints .) — By 
regulations dated Aug. 20, 1904, made 
under Penal Servitude Act, 1891 
(c. 69), b. 8, it Is enacted that untried 
criminal prisoners shall not be measured 
while in prison save by order of the 
Secretary for Scotland or upon a 
sheriff’s or magistrate's warrant : — 
Held : at common law the polioe were 
entitled, without a warrant, to take 
the finger prints of a person appre- 
hended on a criminal charge but not 
yet committed to prison. Sc their right 


to do so was unaffected by the statute 
Sc regulations referred to. — Adair v . 
M’Garrf ; Bfrnk v . H.M. Advocate, 
[1933] S. C. (J.) 72. — SCOT. 

PART III. SECT. 2, SUB-SECT. 4. 

sb. Breach of parole — Prisoner un- 
law fully at large.) — A prisoner Is un- 
lawfully at large under sect. 185 if 
he breaks his parol. — R. v. Clarke 
( 1934). 63 Can. C. C. 296.— -CAN. 

PART HI. SECT. 4. SUB-SECT. 2. 

sd. Injury to prisoner — Non-repair 
of prisons — Whether action lies against 
municipality.) — A municipality is not 
liable for injury to a prisoner cau sed by 
failure to repair a gaol. — O autre an o. 
Westmorland, [1934] 3 D. L. R. 572; 
8 M. P. R. 45.— CAN. 
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Cates 29a— 1080. English and Empire Digest Supplement. 


PRIZE LAW AND JURISDICTION. 


Part II. — Rights in Prize. 


29a. Power unaffected by Civil List Acts.] — The 
power of bounty which the Crown was accus- 
tomed to exercise by way of redress of hard- 
ship to subjects or neutrals from decrees of 
the Prize Ot. exists unimpaired by the Civil 


List Acts. — The Odessa, The Woolston, 
[1910] 1 A. C. 145 ; 85 L. J. P. C. 49 ; 114 
L. T. 10 ; 82 T. L. R. 103 ; 60 Sol. Jo. 292 ; 
13 Asp. M. L. 0. 215, P. O. 

Annotation : — Co usd. The Zamora, [1910J 2 A. C. 77. 


Part III. — Enemy Character. 


176. Add. Annotation : — Held. Sassoon v. Inter- 
national Banking Corpn., [1927] A. C. 711. 

192. Add. x Annotation : — Refd. Allgemeine Ver- 
sicherungs-Gesellschaft Helvetia v. German 
Property Administrator, [1931] 1 K. B. 672. 

220. Add. Annotation : — Distd. Allgemeine Ver- 
sicherungs-Gesellschaft Helvetia v. German 


Property Administrator, [1931] 1 K. B. 
072. 

220. After this case add : — 

* Abandonment to neutral underwriter by 

* enemy — After seizure in prize — Detention 
under Order in Council — Application of 
Trading with the Enemy Amendment Act, 
1914 (c. 12), s. 6.] — See Ajltens, No. 389a. 


Part IV. — Capture. 


327. Add. Annotation: — As to (1) Refd. Allge- 
meine Versicherungs-GeSellschait Helvetia v. 


German Property Administrator, [1931] 1 
K. B. 672. 


Part V. — Rights, Duties and Liabilities of Captors. 

497. Add. Annotation: — Refd. Croft v. Dunphy | 620. Add. Annotation: — Consd. The Bathori 
(1932), 48 T. L. R. 652. | [1933] P. 22. 


Part VII. — Contraband. 


780. Add. Annotation : — Refd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, 
[1929] 1 K. B. 470. 


866. Add. Annotation : — Generally , Refd. Sassoon 
v . International Banking Corpn., [1927] A. C. 


Part IX. — Jurisdiction of Prize Courts. 


1066. Add. Annotation : — Refd. The Bathori, 
[1933] P. 22. 

1071. Add. Annotation: — Generally , Consd. Allge- 
meine Versicherungs-Gesellschaft Helvetia 


v. German Property Administrator, [1931] 
1 K. B. 672. J 

1080. Add. Annotation : — Refd. Allgemeine Ver- 
sicherungs-Gesellschaft Helvetia v. German 
Property Administrator, [1931] 1 K. B. 072. 


PART V. SECT. 4, SUB-SECT. 3.-— A. 

571 i. Liability for wrongful oapbtrt .] 
—The Zodiaok (1812), Stewart, 333. — 
CAN. 


PART VI. SECT. 4, SUB-SECT. 6. 
t. Rrcsd,, Stewart, 38, n. 

PART VI. SECT. 7. 
n. RmmL, Stewart, 38, cl 
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PART VIL SECT. 6, SOB-SECT. 4. 
r. Rcwd., Stewart, 122, n. 



Vol. XXXVIL— Prize Law. Oases 1108a— 1M*. 


Part X. — Claims. 


1103a. Enemy country annexed to 

Allied country by treaty — “ Property rights 
& interest s” of nationals transferred to 
Allied Powers.] — In 1930 applts., then & 
since an Italian corpn., brought an action 
in the Prize Ct. claiming damages against the 
Crown on the ground that in Sept. 1914, 
a British cruiser had sunk their steamship 
while she was proceeding from Havre to Vigo 
under a safe conduct issued by the French 
authorities & confirmed by the British. 
The ship flew the Austro-Hungarian mer- 
cantile nag, & throughout the war applts. 
were nationals of Hungary. They con- 
tended, however, that the treaty of peace 
with Hungary (the Treaty of Trianon) was 
not binding upon them, because before it 
came into effect they had ceased to be 
nationals of Hungary, as Fiume, where they 
were domiciled, had been recognised as an 
independent state ; further, that the treaty, 
upon its true construction, did not adversely 
affect their claim. The Treaty of Trianon 
provided by sect. IV., art. 232 : “ the 

question of private property, rights & 
interests in an enemy country shall be 
settled according to the principles laid down 
in this sect. & to the provisions of the annex 
hereto ” ; & by the annex : “ No claim or 
action shall be made or brought against any 
Allied or Associated Power ... by any 
Hungarian national, or by or on behalf of any 
national of the former Kingdom of Hungary, 
wherever resident, in respect of any act or 
omission with regard to his property, rights 
or interests during the war. . . .” An Order 


in Council declared that the above provisions 
of the treaty should have full force & effect 
as law. The Order was made under the 
Treaty of Peace (Hungary) Act, 1921 (c. 11), 
& by sect. 1 (2) of that Act was to have 
“ effect as if enacted in this Act ” : — Held : 
applts.’ right, if any, to claim before an 
English Prize Ct. would be property in 
England, & the above provision of the annex 
defeated it. That provision was clearly 
intended to cover applts., & having regard 
to the terms of the 1921 Act any English Ct., 
whether in prize or not, was precluded from 
considering whether in international law the 
treaty bound those who at its effective date 
were no longer Hungarian nationals. — The 
Bathori, [19341 A. 0. 91 ; 103 L. J. P. 
25 ; 150 L. T. 221 ; 50 T. L. R. 102 ; 18 
Asp. M. L. C. 458, P. C. 

1104. Add. Annotation: — Refd. The Bathori, 
[1933] P. 22. 

1110. Add. Annotation : — Refd. Buckland v. R. 
(1933), 102 L. J. K. B. 401. 

1121. Add. Annotation: — Refd. Allgemeine Ver- 
sicherungs-Gesellschaft Helvetia v. German 
Property Administrator, [1931] 1 K. B. 672. 

1131. Add. Annotation : — Consd. Allgemeine Ver- 
sicherungs-Gesellschaft Helvetia v. German 
Property Administrator, [1931] 1 K. B. 672. 

1177a. .] — The Anna Christiana (1778), Hay 

& Marr. 161 ; 165 E. R. 37. 

1189a. .] — The Vrouw Henrietta (1803), 5 

Ch. Rob. 75, n. ; 165 E. R. 702. 

Annotation Apld. The Ttoland (1915) 84 L. J. V. 127. 


Part XI. — Procedure. 

1302a. Ship formerly enemy property — i The Hocking, The Genesee (1917), 8 

Transfer of ownership.] — The Kankakee, ' Lloyd, Pr. Cas. 74, P. 0. 


Part XII.— Prize Salvage. 

1419. Add. Annotation : — -Consd. Admiralty Comrs. v. Valverda Owners, [1937] L K. B. 745. 

Part XVI. — Requisition by Admiralty. 

1563. Add. Annotation : — Consd. The Bathori, [1933] P. 22. 


37 




Vol. xxxvm. Cases 4— 68a. 


PUBLIC AUTHORITIES, BODIES AND OFFICERS 
Part I. — Acts of State. 


4. Add. Annotation : — Consd. Kawasaki Risen 
Kabusbiki Kaisha of Kobe v. Bantham S.S. 
Co. (No. 2), [1939] 2 K. B. 544.. 

0. Add. Annotation: — Refd. Compania Naviera 
Vascongada v. Cristina S.S., [1938] A. C. 
485. 

‘ 1. Add* Annotations: — Consd. Musmann v. 
Engelke, [1928] 1 K. B. 90. Refd. The 
Arantzazu Mendi, [1938] 3 All E. R. 333 ; 
Compania Naviera Vascongada v. Cristina 
S.8., [1938] A. C. 485. 

'2. Add. Annotation : — Refd. Compania Naviera 
Vascongada v. Cristina S.S., [1937] 4 All 
E. R. 313. 

3. Add. Annotations : — Consd. Bank of Ethiopia 
v. National Bank of Egypt & Liquori, [1937] 
3 All E. R. 8. Consd. The Arantzazu Mendi, 
[1939] P. 37 ; Haile Selassie v. Cable & Wire- 
less, Ltd. (No. 2), [1939] Ch. 182. Refd. 
l^azard Bros. & Co. v. Midland Bank, Ltd. 
(1932), 148 L. T. 242 ; Re Russian Bank for 
Foreign Trade, [1933] Ch. 745 ; Banco de 
Bilbao v. Rey, [1938] 2 All E. R. 253 ; Com- 
pania Naviera Vascongada v. Cristina S.S., 
[1937] 4 All E. R. 313. 

4. Add. Annotations : — Apld. Engelke t\ Mus- 
man, [1928] A. C. 433. Refd. Compania 
Naviera Vascongada v. Cristina S.S., [1938] 
A. C. 485. 

6. After the cross-reference following this case 

add “ Status of person claiming dlplomatlo 
privilege.] — See Constitutional Law, No. 
418a.” # 

7. Add. Annotations : — Folld. Civilian War 
Claimants Assocn., Ltd. v . R., [1932] A. C. 
14. Consd. Hungarian Property Adminis- 
trator v. Finegold (1931), 100 L. J. K. B. 383. 
Apld. German Property Administrator v. 
Knoop (1932), 49 T. L. R; 109. Refd. Re 
Mason (1928), 97 L. J. Ch. 321. 

3a. .] — By Treaty of Versailles (Art. 232), 

Germany undertook to make compensation 
for all damage done to the civilian population 
of the Allied & Associated Powers & to their 
property during the period of the belligerency 
of each as an Allied or Associated Power 
against Germany by the aggression of 
Germany & her allies, & moneys were 
received by the Crown under this Article. 
By a petition of right the suppliants, as 
assignees of civilian claimants who had 
suffered loss or damage by German aggression 
during the War, claimed on their behalf 
payment of compensation out of the moneys 
paid or payable as reparations under the 
above Article. The case made by the 
petition was that the claimants had sent 
particulars of their claims, first, to Foreign 
Claims Office &, afterwards, to Reparation 


Claims Department in accordance with the 
instructions of His Majesty’s Govt., that 
these claims had been duly verified by the 
Govt., & were included in the agreed total 
of claims for reparations which Germany 
was required to pay under the treaty, & that 
the Crown in inviting the claimants to submit 
their claims had constituted itself an agent 
or a trustee for claimants in respect of any 
money received by it from Germany on 
account of reparations, & that any such 
money was money had & received by the 
Crown to the use of claimants : — Held : on 
demurrer by the Crown, the petition afforded 
no ground for the contention that the money 
received under the treaty was received by 
the Crown as an agent or a trustee for 
claimants, or as money had & received to 
their use, & was bad as disclosing no ground 
*£ claim cognizable by the ct. — Civilian War 
Claimants Assocn., Ltd. v. R., [1932] A. 0. 
14 ; 101 L. J. K. B. 105 ; 140 L. T. 169 ; 48 
T. L. R. 83 ; 78 Sol. Jo. 813, H. L. 

Annotation : — Apld. German Property Administrator v. 

Knoop (1932), 49 T. L. R. 109. 

57. Add. Annotation : — Refd. Croft v. Dunphy 
(1932), 48 T. L. R. 652. 

58a. Dominion statute — Municipal courts will not 
Inquire as to validity.] — On an application 
by defts., the Grand Trunk Ry. Co. of 
Canada & the Canadian National Ry. Co. 
claiming a declaration that two Acts of the 
Canadian Legislature were ultra vires , the 
judge held that the statement of claim in an 
action brought by a shareholder, on behalf 
of himself & all other holders on Jan. 18, 
1932, of First Preference stock of the Grand 
Trunk Ry. Co. of Canada did not disclose 
any cause of action maintainable in an 
English Ct. ; he had no jurisdiction to deal 
with it ; the matter could not be put right 
by amendment, & the action must be dis- 
missed. — Boardman v. Grand Trunk Ry. 
Co. of Canada (1033), 49 T. L. R. 218. 

68. To the cross-references following this case 
add “ Decrees of Russian Soviet Government 
— Effect of.] — See No. 13, ante ; Companies, 
Nos. 8523, 8524, 8527ar— 8527c ; Constitu- 
tional Law, No. 387a ; Insurance, 712a.” 

66a. .] — The English cte. will not inquire into 

the validity of acts done by a recognised foreign 
Govt, against its own subjects in respect of 
property situate in its own territory. 

In 1918 a section of Russian revolutionaries 
took & retained possession of movables in 
Russia belonging to pltf. against her will. 
The act of those revolutionaries was sub- 
sequently adopted by the Soviet Republic, 
which was recognised in 1024 by the British 


Indian ct. will not Inquire into the 
legality of acts done by a foreign 

g overnment against its own subjects 
i respect of property situate in its 
own territory. — Ohuntlal v. Chatub- 
BHUJ PtRAMAL (1931), I. L. R. 66 Bom . 
49.— 1ND. 


PART L SECT. 8, SUB-SECT. 1.— 
B. 

46 L Sovereign power not compellable 
account .] — The Crown oan only be 
onstituted a trustee by express 
tatntory provisions or a contract to 


which the Crown is a party. — C hipman 
v. R., [18341 Ex. O. R. 152.— CAN. 

PART L SECT. S, SUB-SECT. 3. 

69 i. Municipal courts tom 'not in- 
quire as to validity. ] — A British 

l 
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Government m the de jure Govt, of Russia. 
In 1928 the movables in question were sold 
in Russia by the Soviet Republic to detts., 
who brought them to England. In an 
action by pltf. to recover those movables or 
damages for their detention or conversion : — 
Held ; the action failed, as the ct. could not 
inquire into the validity of the acts of a 
foreign sovereign Power which had been 


recognised by the Govt, of this country. — 
Pajjbv Olga Princess v. Weisz, [1929] 1 
K. B. 718 5 98 1>, J. K. B. 405 ; 141 L. T. 
207 ; 45 T. L. R. 805 : 78 Sol. Jo. 283, 0. A. 
Annotation : — Reid. Be Russian Bank lor Foreign Trade, 
[1933] Oh. 745. 

72. Add. Annotation : — Refd. Haile Selassie v. 
Cable & Wireless, Ltd., [1938] 3 All E. R. 
677. 


Part III. — Exercise of Statutory Powers, Duties, etc 


84a. Acquiescence In wrongful exercise — What 
amounts to.] — Pltf. does not acquiesce in the 
wrong-doing of a local authority by simply 
standing by A assuming that the local 
authority is acting within its statutory 
powers. — Piggott v . Middlesex County 
Council, [1909] 1 Ch. 134; 77 L. J. Ch. 
813 ; 99 L. T. 062 ; 72 J. P. 461 ; 62 Sol. Jo. 
098 i 0 L. G. R. 1177. 

86 . Add. Annotation : — Consd. Blundy, Clark & 
Co. v. London & North Eastern Railway 
* (1931), 100 L. J. K. B. 401. f 

88. Add. Annotation : — Refd. Polkinghorn v. 
.Lambeth Borough Council, [1938] 1 All E. R. 
339. 

90. Add. Annotations : — Consd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 169 ; 
Blundy, Clark A Co. v. London A North 
Eastern Railway (1931), 100 L. J. K. B. 401. 

• Refd. Hall v. Brooklands Auto-Racing Club 
(1932), 48 T. L. R. 646. 

103. Add. Annotation : — As to (2) Refd. Blundy, 
Clark A Co. v. London A North Eastern 
Railway (1931), 100 L. J. K. B. 401. 

106. Add. Annotation : — Refd. Edwards v. A.-G. 
for Canada (1929), 46 T. L. R. 4. 

109. Add. Annotations : — Consd. Guilfoyle v . Port 
of London Authority, [1932] 1 K. B. 336. 
Refd. A.-G. A Taylor A Son, Ltd. v. Tod- 


morden Borough Council, [1937] 4 All E. R. 
588 ; Swain v. Southern Ry. Co., [1939] 2 
K. B. 560. 

114. Add. Annotation : — Refd. Famworth v. Man- 
chester Corpn., [1929] 1 X. B. 633. 

114a. .] — A sect, of a local statute gave a local 

authority power to erect A maintain shelters 
or waiting-rooms for the accommodation of 
passengers on the omnibuses provided by the 

‘ authority & to use for that purpose portions 
of the public streets or roads. In erecting a 
shelter on a pavement the local authority 
interfered with the rights of access to the 
highway of certain frontagers A so caused 
them damage. In an action by*the front- 
agers against the local authority for an 
injunction directing the authority to remove 
the shelter A for damages : — Held : the 
Legislature must be taken to have con- 
templated the probability, if not the cer- 
tainty, of shelters erected under the sect, 
interfering with the rights of adjacent 
property owners. A, therefore, the sect, 
impliedly authorised interference with those 
private rights by the local authority in the 
reasonable exercise of the powers conferred 
on them by the sect. — Edgington, Bishop A 
Withy v. Swindon Corpn., [1939J 1 K. B. 
86 ; [1938] 4 All E. R. 57 : 108 L. J. K. B. 
51 ; 1 59 L. T. 550 ; 102 J. P. 473 ; 55 T. L. R, 
32 ; 82 Sol. Jo. 931 ; 36 L. G. R. 650. 


PART IL 

m. Remuneration.) — (1) The foot 
that a statute which creates a public 
office provides that the remuneration 
of the officer as fixed by order in 
ootincil shall be paid out of the con- 
solidated revenue fund does not imply 
a condition that there must be a speoiai 
vote of supply by tho Legislature for 
such remuneration In order to render 
the officer entitled to payment thereof ; 
& the foot that the Legislature does 
make such special votes from year to 
year dobs not establish that such 
practioe Is legally nooessary. 

(2) Where such a statute provided 
that the offioer was to be appointed by 
order In oounoll Sc Rhould hold office 
during good behaviour but be re- 
movable by the Lieutenant-Governor 
In Council for* cause & an order in 
counoil had appointed. Sc fixed the 
remuneration of, an offioer. who gave 
no cause for removal, & an amendment 
to tho statute transferred his duties 
A repealed the provision as to his 
tenure of office & removal for cause, 
but did not abolish the office : — Held : 
even If such amendment placed the 
offioer In a position where his re- 
muneration might be terminated by 
tho Lieutenant-Governor in Council, 
yet an order In oounoll was necessary 
to terminate It, Sc until such order was 
passed the offioer, having continued 


ready to perform his duties, was 
entitled to reoeive said remuneration. — 
MacDonald v. R., [1930] 1 W. W. R. 
700 ; 3 D. L. R. 4C5. — CAN. 


PART III. SECT. 1. 

sx. Exercise of discretion — No inter- 
ference. by courts .) — The rule that the 
ot. will not interfere with the exercise 
of the discretion of Ministers of the 
Crown provided no statutory pro- 
vision is infringed applied herein in 
holding that the payment by the 
Department of Education of the 
secondary sohool grant to the S. school 
district was legal & authorised under 
Public Schools Act. — Russell School 
District t>. Shellmouth Rural Muni- 
cipality, [1931] 2 W. W. R. 629; 4 
D. L. R. 309 ; 39 Man. L. R. 528.— 
CAN. 


PART III. SECT. 3, SUB-SECT. 1. 

100 i. Strict construction .1 — Soot. 130 
ot Vancouver Incorporation Act, 1921, 
2nd Sees., c. 55: — 1 Held: not to 
express, dearly & unequivocally, an 
intention to give power to the city to 
prevent an outsider, who has paid for a 
provincial licence to transport freight 
on his truck between Hope & Van- 
couver, from picking up or delivering 
the freight in the city until he has paid 
the olty for an additional licence allow- 
ing him to do so. — R. Sc Vancouver 


City v. Woods, [1939] 1 W. W. R. 
337.™ CAN. 


PART III. SECT. 4, SUB-SECT. 1. 

aa. Delete this case. 

• (p. 28) 1. .] — Applt. munici- 
pality In the exercise of powers con- 
ferred by Municipal Corpus. Act, 1906, 
s. 235, constructed certain roads, & 
there was evidence that in consequence 
thereof storm waters which formerly 
soaked away now flowed down on to 
the reep.’s lands, which were low- 
lying, to a greater extent than formerly 
Sc flooded them. It was within the 
powers of applt. munlcipalitjato carry 
out at considerable cost such a system 
of drainage as might have obviated the 
Injury td resps., but it did not do so : — 
Held: resps. were without remedy 
sinoe applt. municipality constructed 
the roads without negligence in a 
proper manner Sc in the bond fide 
exercise of Its statutory powers. — 
Claremont Municipality v. Fer- 
guson, Claremont Municipality t. 
L. M. Ferguson, Claremont Munich 
palxty v. A. E. N. Ferguson, [1928] 
W. A. L. R. 117. — AUA. 

• (p. 28) 11. .] — Owing to the 

bursting of a water pipe which was 
part of deft, city's waterworks system 
pltls.* lands were flooded 8c damaged. 
The system was installed by the city 
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122. Add. Annotation: — Retd. Provender Millers 
(Winchester), Lrtd. v. Southampton County 
Council, [1939] 3AI1E. B. 882. 

128* Add. Annotation : — Consd. Markland v. Man- 
chester Corpn., [1934] 1 K. B. 566. 

124. Add. Annotation : — Refd. Markland v. Man- 
chester Corpn., [1934] 1 K . B. 566. 

125. Add. Annotations : — Refd. Markland v. Man- 
chester Corpn., [1934] 1 K. B. 566 ; North- 
western Utilities, Ltd. v. London Guarantee 
So Accident Co., [1936] A. C. 108 ; Hale v. 
Jennings Bros., [1938] 1 All B. R. 579. 

127. Add. Annotation : — Gonsd. Manchester Corpn. 
v. Famworth (1929), 46 T. L. R. 85. 

182. Add. Annotation : — Refd. Manchester Corpn. 
v. Famworth (1929), 46 7?. L. R. 85. 

185. Add. Annotations : — Consd. Blundy, Clark & 
Co. v. London So North Eastern Railway 
(1931), 100 L. J. K. B. 401. Refd. North- 
western Utilities, Ltd. v. London Guarantee 
So Accident Co., [1936] A. C. 108 ; Read r. 
Croydon Corpn., [1938] 4 All E. R. 631. 

137, Add. Annotations : — As to (2) Refd. Bond v. 
Nottingham Corpn., [1939] 3 All E. R. 669 ; 
Smith v. Cawdle Fen, Ely (Cambridge), 
Comrs., [1938] 4 All E. R. 64. As to (3) 
Consd. Manchester Corpn. v. Famworth 
(1929), 46 T. L. R. 85 ; Blundy, Clark So Co. 
v. London So North Eastern Ry. Co., [1931] 
2 K. B. 334 ; Kent So Porter v. East Suffolk 
Rivers Catchment Board, [1939 J 2 All E. R. 
207. 

140. Add. Annotations: — -As to (1) Refd. North- 
western Utilities, Ltd. v. London Guarantee 
So Accident Co., [1936] A. C. 108. As to 
(2) Refd. Blundy, Clark So Co. v. London & 
North Eastern Ky. Co., [1931] 2 K. B. 334. 

141. Add. Annotation : — Refd. Blundy, Clark So 
Co. v. London So North Eastern Railway 
(1931), 100 L. J. K. B. 401. 


142. Add. Annotation: — Refd. Pronek v'. Winni- 
peg, Selkirk So Lake Winnipeg Ry. Co., 
[1933] A. C. 61. 

145. Add. Annotation : — Refd. The Neptun, [1938] 
P. 21. 

147. Add. Annotation : — Refd. St. Anne’s Well 
Brewery Oo. v. Roberts (1928), 92 J. P. 180. 

148. Add. Annotation : — Refd. Skilton v. Epsom 
So Ewell Urban District Council, [1936] 2 
All E. R. 50. 

149. Add. Annotation : — Refd. Robins & Son, Ltd. 
v. Minister of Health, Re Brighton (Everton 
Place Area) Housing Order, 1937, [1939] 
1 K. B. 520. 

157. Add. Annotation: — Refd. Provender Millers 
(Winchester), Ltd. v. Southampton County 
Council, [1939] 3 All E. R. 882. 

158. Add. Annotations : — Consd. Provender Millers 
(Winchester), Ltd. v. Southampton Countv 
Council, [1939 J 3 All E. R. 882. Refd. 
Edgington v. Swindon Borough Council, 
[1939] 1 K. B. 86. 

160. Add. Annotation: — As to (1) Refd. Blundy, 
Clark So Oo. v. London So North Eastern 
Railway (1931), 100 L. J. K. B. 401. 

161. Add. Annotation : — Consd. Edgington v* 
Swindon Borough Council. [1939] 1 K. B. 86. 

177. Add. Annotations : — Refd. Bournemouth- 
. Swanage Motor Road So Ferry Co. v. Harvey 

So Sons, [1930] A. 0. 549 ; West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt (1932), 96 J. P. 159. 

178. Add. Annotations : — Refd. Graigola Merthyr 
Co. v. Swansea Corpn., [1928] Ch. 235 ; 
Symes & Jaywick Assocn. Properties, Ltd. 
v. Essex Rivers Catchment Board, [1936] 2 
All E. R. 551 ; Provender Millers (Win- 
chester), Ltd. v. Southampton County 
Council, [1939] 3 All E. R. 882. 


under statutory authority, & it was 
found that the city in doing so had not 
been guilty of any negligence & had 
not acted in any unreasonable or 
oppressive way : — Held : the city was 
not liable. — R enahan v. Vancouver 
City, [19301 3 W. W. R. 166: 4 

D. L. R. 1018 ; 43 B. O. R. 147.— CAN. 

• (p. 28) iii. .] — Municipality 

held not liable for damage to pltf.'s 
gas mains whilst constructing a sewer 
without negligence, under statutory 
authority. — Ottawa Gas Oo. v. City 
op Ottawa, [1937] 1 D. L. R. 579 ; 
O. R. 13.— CAN. 


PART IH. SECT. 4, SUB-SECT. 2. 

161 ii. J — No remedy can be 

obtained for injury which inevitably 
results from the doing by a public body 
of an act authorised by statute unless 
that statute provides for compensa- 
tion ; but there is a duty on the part 
of the publio body to take due oare to 
prevent any avoidable injury, & a 
person injured through failure to take 
such care may maintain an action for 
negligence. Where a statute imposes 
upon & publio body the duty of pro- 
viding a drainage or sewerage system, 
it does not follow that the duty is 
owed to individual members of the 

E ublic so that damages oan be obtained 
y them for mere nonfeasance. — 
Gampxsi v. Water Conservation & 
Irrigation Commission (1936), 36 
S. R. N. 8. W. 631 ; 13 L. G. R. 56 ; 
53 N. S. W. W. N. 198.— AUS. 


PART III. SECT. 4, SUB-SECT. S. 
n. Bam [1923) S. C. R. 397. 


PART III. SECT. 6, SUB-SECT. 1. 

192 xiv. Revsd., 31 S. C. R. 61. 

192 xxxiii. .] — In an action for 

negligenoe on the part of a munici- 
pality in failing to take proper measures 
to put out a fire : — Reid : the firemen 
did not act negligently In failing to 
cut high voltage wires & this activity 
amounted to non-feasance for which 
the city was not liable. — Stevens- 
Willson v. Chatham City & Chatham 
Public Utilities Commission, [1933] 
2 D. L. R. 407 ; O. R. 305 ; affd. t 
[1934] 3 D. L. R. 1 ; S. C. R. 353.— CAN. 


192 xxxiv. .] — Where a city 

establishes a fire department, even 
though It is not under a legal obliga- 
tion to do so, it is obnged to see that 
no damage is caused to anybody by the 
negligent doing of the thing under- 
taken. It is misfeasance, not non- 
feasance, which gives rise to a cause of 
action. — A bial v. Edmonton City, 
[1935] 2 W. W. R. 536.— CAN. 


192 xxxv. .] — Deft, was in con- 
trol of a drain, taken over from a 
predecessor, which collected & con- 
veyed water In such a manner & 
position as to be a source of danger if 
such water were not removed from the 
vicinity of pltf.’s land. Deft, neglected 
to prevent the drain from becoming 
choked, & interfered with it by reducing 
its capacity at least one point. Pltf.’s 
land, consequently, became flooded, & 

E lfcf. thereby sustained Injury for which 
e obtained a verdict for damages. 
On appeal : — Held : the verdict should 

3 


not bo disturbed. — C ampisi v. Water 
Conservation Sc Irrigation Com- 
mission (1936), 36 8. R. N. S. W. 631 ; 
53 N. S. W. W. N. 198 ; 13 L. G. R. 
56.— AUS. 

sa. Viability of municipality to 
councillor — Contributory negligence. ] — 
What an officer of a corpn. does in his 
corporate capacity cannot hurt him 
In his individual oapaolty. Thus the 
mere fact that a pltf . who has sustained 
personal injury as the result of the 
negligence of a village oounoil is a 
member of tho oounci does not pre- 
clude him from recovering damages 
from the village. Pltf., a member of 
the council of the deft, village, was 
injured by the explosion of a chemical 
fire extinguisher while he was pro- 
ceeding to use it in helping, together 
with others, to put cut u, fire in the 
village. The jury found that deft, 
village was negligent in not having the 
fire extinguisher properly inspected Sc 
kept in perfect working order, So also 
found pltf. guilty of contributory 
negligence, but only because of the 
fact that he was a councillor 8c not 
because of his operation of the ex- 
tinguisher. The village had appointed 
a fire chief & instructed him, at a 
council meeting, to see that the Are 
extinguishers were kept in propet 
working order : — Held: Judgment 
should be entered for pltf.— Smith e. 
Kellihkr Village. [1931] 8. O. R, 
672 : 4 D. L. R. 102 ; affg. t [1930] 2 
W. W. R. 638 ; 4 D. L. R. 938 ; 25 
S. L. R. 65 ; revtg., [19801 1 D, L. R. 
878 ; 24 8. L. R. 198 ; [1929] 3 W. W. R. 
655.— CAN. 
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198. Add. Annotation: — Refd. Blundy, Clark & 
Co. v. London & North Eastern Ry. Co., 
[1931] 2 K. B. 334. 

207. Add. Annotations : — Consd. Kent & Porter 
v. East Suffolk Rivers Catchment Board, 
[1939] 2 All E. R. 207. Refd. Smith v. 
Cawdle Fen, Ely (Cambridge), Comrs., [1938] 
4 All E. R. 64 ; The Neptun, [1938] P. 21. 

207a. Non-repair of drainage works.] — Pltf.’s 

lands were in 1937 severely damaged by 
reason of floods. It was alleged that the 
damage was due to the failure of defts. to 
keep in good repair the drainage works within 
their area. The main & substantial cause of 
the flooding was that a bank was too low. 
It was found that the dykes were kept 
reasonably clean & that the pumping system 
was as efficient as defts. could make it, having 
regard to the funds at their disposal. The 
statutes from which defts. derived their 
powers, while they gave them power to do 
work for the draining of the fens, did not 
direct or require them to do such work : — 
Held : the action failed in limine , because 
defts. 'were not under a statutory duty to 
execute the repairs which, it was alleged, 
they had failed to execute. — S mith v. Cawdle 
Fen, Ely (Cambridge) Combs., [1938] 4 
All E. R. 64 ; 160 L. T. 61 ; 82 Sol. Jo. 890 : 
37 L. G. R. 22. 

Annotations : — -Gonsd. Kent 8c Porter v. I ast Suffolk Rivers 
Catchment Board, [1939] 2 All E. R. 207. Refd. Gillett 
v. Kent Rivers Catchment Board, [1938] 3 All E. R. 810. 

209. Add. Annotations: — As to (1) Refd. Hall v. 
Brooklands Auto-Racing Club (1932), 48 
. T. L. R. 646. As to (3) Consd. Guilfoyle v. 
Port of London Authority, [1932] 1 K. B. 
336. As to (6) Consd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 169 ; 
Blundy, Clark & Co. v. London & North 
Eastern Railway (1931), 100 L. J. K. B. 401 ; 
The Neptun, [1938] P. 21. Generally , Refd. 
Skilton v. Epsom & Ewell Urban District 
Council, [1936] 2 AH E. R. 60. 

217. Add. Annotation: — Consd. Dorey (Onesimus) 
& Sons, Ltd. v. Headley’s Wharf, Ltd. & 
William Ashby, Ltd., [1939] 3 All E. R. 23. 

221. Add. Annotations : — As to (3) Consd. Rawlins 
v. Gillingham Corpn. (1932), 146 L. T. 486. 
Generally , Refd. Blundy, Clark & Co. v. 
London & North Eastern Railway (1931), 
100 L. J. K. B. 401 ; Smith ?>. Cawdle Fen, 
Ely (Cambridge)* Comrs., [1938] 4 All E. R. 
64. 


226. Add. Annotation : — Generally , Consd. Blundy, 
Clark & Co. v. London & North Eastern 
Railway (1931), 100 L. J. K. B. 401. 

280. Add. Annotation : — Refd. Smith v. Cawdle 
Fen, Ely (Cambridge), Comrs., [1938] 4 
A11E. R. 64. 

235a. Interference with flow of water.] — 

Reap. co. & their predecessors in business 
had for many years carried on the business 
of millers at a mill which was situated on a 
river & which derived its water power from 
that river. Applt. council were responsible 
for the upkeep of a bridge carrying the high- 
way over a stream which ran parallel to the 
river, & for the protection of the bridge, &, 
acting under statutory powers, the applt. 
council rebuilt an existing culvert so as to 
give greater support to the road, & also 
made an entirely new culvert, so as to pro- 
vide a means of outlet for flood water : — 
Held : (1) applts. had failed to show that, for 
the purpose of protecting themselves against 
flooding, it was necessary to effect a per- 
manent diminution in the quantity of water 
going to resps.’ mill ; (2 ) in carrying out works 
* of protection, it is not legitimate to alter the 
alveus of the stream ; (3) the making of a 
new watercourse is a different matter from 
the mere removal of an obstruction ; 
(4) applts. failed to discharge the onus 
resting upon them of Rhowing that the repair- 
ing of the bridge & the protecting of the 
highway against flooding could not have been 
done without permanently altering the 
normal flow of the river to the prejudice of 
persons interested in that flow. — Provender 
Millers (Winchester), Ltd. v. Southamp- 
ton County Council, [19391 4 All E. R. 
157 ; 161 L. T. 363 ; 103 J. P. 401 ; 56 

T. L. R. 74 ; 83 Sol. Jo. 870, C. A. 

244. Add. Annotation : — Generally , Refd. Fam“ 
worth v. Manchester Corpn., [1929] 1 K. B* 
533. 

249. Add. Annotation : — Generally , Refd. Blundy, 
Clark & Co. v. London & North Eastern 

Railway (1931), 100 L. J. K. B. 401 ; Read 
v. Croydon Corpn., [1938] 4 All E. R. 631. 

251. Add. Annotation : — Refd. Edgington v. Swin- 
don Borough Council, [1939] 1 K. B. 86. 

256. Add. Annotation : — Consd. Manchester Corpn. 

v. Famworth (1929), 40 T. L. R. 85. Refd. 
Edgington v. Swindon Borough Council, 
[1939] 1 K. B. 86. 


PART III. SECT. 6, SUB-SECT. 1.— A. 

228 vU. Deft, city having 

constructed 8c maintained a common 
sewerage system under the powers 
given it by Its charter Is compelled by 
Public Health Aot, R. S. A., 1022, 
s. IS (2), (3). to maintain a sewage 
disposal plant in connection therewith 
8c to obtain a certificate, which it did 
obtain, from the provincial Board of 
Health stating that the proposed 
plant could be operated without 
injury or danger to the public health. 
Deft., therefore, is not liable for any 
nuisance resulting from the mere fact 
that it has erected 6c operated the 
plant in question : — Held : however, 
the sewage disposal plant was being 
operated negligently Sc such negligence 
caused a nuisance, for which deft, was 
liable in damages. — Clarke v. Edmon- 
ton City, [19*8) 1 W. W. R, 113.— 


228 1. Flooding.] — Secretary 

of State for India in Council v. 
ALLADIN (1928), I. L. R. 51 All. 291.— 
IND. 

228 ii. .] — Bifrobt Rural 

Municipality v . Stadnick, [1928] 3 
D. L. R. 103 ; [1928] S. C. R. 304.— 
CAN. 

228 ill. .1 — Stewart t. 

Spbi nofield & Tache Rural Munici- 
palities, [1928] 4 D. L. R. 593 ; [1928] 
3 W. W. R. 198 ; 37 Man. L. R. 453.— 
CAN. 

228 lv. .1 — Calcutta 

Comrs., Port of v. Calcutta Corpn. 
(1937), 81 Sol. Jo. 703, P. C,— IND. 

228 v. In handling of wheat — 

Delivered wider Wheat Harvest Acts — 
Right of indorsee of certificates.} — When 
an owner of wheat who has delivered 
it to the Govt, of South Australia 
under Wheat Harvest Acts, 1915-17, 
indorses 6c delivers the certificate for 

4 


supplementary advances issued to him, 
there passes to the transferee, not only 
the right to reoelve the advanoes, but 
also the right of the owner to sue the 
Govt, for damages for negligence in the 
care & handling of the wheat so 
delivered for the year whei^by the 
amount payable under the certificates 
is diminished. — Robinson v. State of 
South Australia, [1929) A. C. 469.— 
AUS, 

in. Action against municipality — 
Effect of change of boundaries .) — 
Oberkk v. Bifrost Rural Munici- 
pality, [19301 1 W. W. R. 949; 3 
D. L. R. 507.— CAN. 

PART 11L SECT. 6. SUB-SECT. 2.— A. 

265 1. No implied authority to com - 
mit nuisance-— Sewer causing nuisance.) 
— Rideau Lawn Tennis Club v. 
Ottawa, [1936J 3 D. L. R. 636; 6 
V. L. J. (Can.) 38.— CAN. 
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268a. Fumes from power station.] — Pltf., 

who was a farmer, was the occupier of 
property in the neighbourhood of an 
electricity power station which had been 
erected by deft, corpn. under Parliamentary 
powers, & which emitted fumes heavily 
charged with sulphur & sulphur compounds so 
as to damage the property occupied by pltf. In 
an action for a nuisance s — Held : the Electric 
Lighting (Clauses) Act, 1899 (c. 19), did not 
expressly make defts. liable for a nuisance, 
but as defts. had not proved the nuisance 
to be the inevitable result of the exercise 
of their statutory powers pltf. was entitled 
to an injunction & damages. — Manchester 
Corpn. v. Farnworth, [1930] A. C. 171 ; 99 
L. J. K. B. 83 ; 94 J. P. 62 ; 46 T. L. R. 86 ; 
73 Sol. Jo. 818 ; 27 L. G. R. 709 ; sub nom. 
Farnworth v. Manchester Corpn., 142 
L. T. 146, H. L. 

Annotations : — Consd. Provender MUlors (Winchester), Ltd. 
v. Southampton County Council, [1939] 3 All E. R. 882. 
Eefd. Northwestern Utilities, Ltd. v. London Guarantee 
Sc Accident Co., [1936J A. C. 108. 

268. Add, Annotation : — Consd. Farnworth v. 
Manchester Corpn., [1929] 1 K. B. 633. 

278. Add* Annotation : — Retd. Manchester Corpn. 
v, Farnworth (1929), 46 T. L. R. 86. 

275. Add, Annotation : — Refd. Manchester Corpn. 
v. Farnworth, [1930] A. C. 171. 

280. Add, Annotation : — Generally , Refd. Blundy, 
Clark & Co. v, London & North Eastern 
Railway (1931), 100 L. J. K. B. 401. 

282. Add, Annotations: — As to (1) Consd. Farn- 
worth v, Manchester Corpn., [1929] 1 K. B. 

533. Refd. Edgington v. Swindon Borough 
Council, [1939] 1 K. B. 86. 

283. Add. Annotation ; — Refd. Withington v. 
Bolton Borough Council, [1937] 3 All E. R. 
108. 

284. Add. Annotations: — As to (1) Refd. Harper 
v. Haden & Sons, [1933] Ch. 298. Generally , 
Refd. Andrew v. Selfridge & Co., [1936] 2 
All E. R. 1413 ; Matania v. National Pro- 
vincial Bank, Ltd. (1936), 164 L. T. 103 ; 
Matania v. National Provincial Bank, Ltd. & 
Elevenist Syndicate, Ltd., [1930] 2 All E. R. 
633. 

286. Add. Annotation : — Refd. Hollywood Silver 
Fox Farm, Ltd. v. Emmett, [1936] 1 All E. R. 


288. Add. Annotations : — Apld. Farnworth v. Man- 
chester Corpn., [1929] 1 K. B. 633. Refd. North- 
western Utilities, Ltd. v . London Guarantee 
& Accident Co., [1936] A. C. 108 ; Pope v. 
Fraser & Southern Rolling & Wire Mills, 
Ltd. (1938), 66 T. L. R. 324. 

289. Add. Annotations : — Refd. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt (1932), 96 J. P. 169; 
Markland v. Manchester Corpn., [1934] 1 
K. B. 666. 

291 a. Construction of dam — Flooding — Contri- 
butory negligence.} — A power co. constructed 
a dam across the St. Francis River. Upon 
the occasion of exceptional floods in the 
spring of 1928, a railway embankment was 
severely damaged & a serious accident 
occurred to a passenger train. The dam was 
constructed under statutory authority which 
provided that the owner or lessee of the 
work should be liable for all damages resulting 
therefrom whether from excessive elevation 
or otherwise. The railway was the property 
of the Dominion of Canada, & the ownership 
had never been conveyed to the Canadian 
National Railways Co., although the co. 
had been entrusted with its management & 
operation by statute, & also by statute given 
a right to bring an action of this kind. It 
was proved at the- trial that the flood was 
being watched by the inhabitants generally 
for some time before the accident, but it 
was not until a short time before the accident 
that the disintegration of the embankment 
was apparent. The power co. contended 
that the action should have been brought by 
the railway co. & not by the Crown, & that 
the railway co. was guilty of contributory 
negligence: — Held: (1) the Crown was the 
proper party to bring the action ; (2) the 

statute imposed an absolute duty on the 
power co., & contributory negligence could 
not be pleaded except as to foolish & irrational 
acts of the claimants ; (3) upon the facts 

the railway co. had no opportunity of warning 
& stopping the train, & damages for injury 
& loss of the locomotive & carriages were 
recoverable. — It. v . Southern Canada 
Power Co., Ltd., Southern Canada Power 
Co., Ltd. v. R., [1937] 3 AU E. R. 923 ; 81 
Sol. Jo. 786, P. C. 


261 1. Vibration from blasting 

operations .] — In the course of its 
operations In constructing a weir, 
deft, co., by blasting with dynamite, 
caused injury to some of pltf. 's build* 
togs: — Held : liable for damages. 
While Department of Railways Sc 
Canals Act, R. 8. B. C., 1927, gives 
general authority to direct the con* 
etruction of all railways Sc oanals Sc 
appertaining thereto. Parlia- 
ment did not sanction the use of a 
particular means, namely, dynamite. — 
Pilliterri v. Northern Construc- 
tion Co., rifiSOl 4 D. L. R. 731 ; 66 
O. L. R. 128. — CAN. 

L Sewage escape .] — A 

municipality is not liable for overflow 
from sewers where they are not defec- 
tive. sc there is no negligence in raising 
th e str eet level. — Solomon v. Dart- 
mouth, (1935) 4D.L.R. 653.— CAN. 

PART IIL SECT. 6, SUB-SECT. 2.— B. 

368 1. General rule.) — Suratee, Bara 
bazaar Co., Ltd. v. Municipal Corpn. 
?Io Ra £2£ on <19*7). LL.K.J Ran. 
In. — DfD. 


276 xxi. .1 — The provisions of 

Public Health Act, R. 8. A., 1922, read 
together with those of the Edmonton 
Charter with respect to sewerage 
systems Sc the expropriation of land 
required therefor held to give the city 
more than mere permissive authority 
for their construction. Therefore, the 
maintenance by the city of a sewage 
disposal plant, in accordance with said 
provisions, gives no cause of action for 
nuisanoe, In the absenoe of negligence 
in its construction or operation. — 
Topham v. Edmonton City, [19321 1 
W. W. R. 636— CAN. 

275 xxll. v] — A house was 

damaged by blasting operations in the 
vicinity. In an action against the 
contractor for nuisance he was held 
liable In damages, having failed to 
satisfy the onus of proof upon him to 
establish that the explosion was 
necessary in the performance of work 
which he bad undertaken with statutory 
authority. — Aleman v. Muxs Sc Go., 
Ltd., [1934] 0. R. 597 ; 4 D. L. R. 
264.— CAN. 

2S3 L. Exemption from liability — 

5 


Obstruction in highway. ] — The Legis- 
lature of Ontario has not given the 
municipalities of the Province authority 
to permit telephone cos. to occupy the 
streets Sc highways with their poles 8c 
wires for a longer period, at one time, 
than five years. An agreement by a 
municipality to permit, by Irrevocable 
lloenoe, a telephone co. to occupy the 
streets with poles Sc wires is ultra vires. — 
Cobalt Corpn. v. Temiskamino Tele- 
phone Co. (Ont.) (1919), 59 S. C. R. 62 ; 
47 D. L. R. 301.— CAN. 

to. Interference with level of water — 
Private corporation in charge of dam — 
Subject to control of Government Cam • 
mission — Exemption from liability .] — 
Sttrrett & Sons, Ltd. v. Kamini- 
btjquia Power Co., Ltd., [1930] 1 
D. L. R. 445.— CAN. 

PART HI. SECT. 7. 

296 xx ill. .] — McSorlby v. St. 

John Corpn. (1882), 6 8. C. R. 531.— 
CAN. 

296 xxiv. .] — Where a munici- 
pality, In obedience to an Aot of the 
Legislature, appoints an officer to 
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208. Add. Annotation : — Folld. Fisher v. Oldham 
Oorpn., [1930] 2 K. B. 304. 

298a. .] — The police Appointed by the watch 

committee of a borough corpn., if they arrest 
& detain a person unlawfully, do not act as 
the servants or agents of the corpn. so as to 
render that body liable to an action for false 
imprisonment. — Fisher v. Oldham Corpn., 
[1930] 2 K. B. 304 ; 99 L. J. K. B. 509 ; 143 
L. T. 281 ; 94 J. P. 132 ; 40 T. L. B. 390 ; 74 
Sol. Jo. 299 ; 28 L. G. B. 293 ; 29 Cox, C. C. 
164. 

817. Add. Annotations : — Apld. Stevens v. Aider- 
shot Gas, Water & District Lighting Co. 
(now Mid-Southern District Utility Co.) 
(1032), 102 L. J. K. B. 12. Consd. Read v. 
Croydon Corpn., [3 938] 4 All E. R. 033. 


Held, Scammell v . Hurley, [1929] 1 K. B. 
419. 

318. Add. Annotation .'—Reid. Clark v. Epsom 
B. D. 0., [1929] 1 Oh. 287. 

330. Add. Annotations : — Consd. Bead v. Croydon 
Corpn., [1938] 4 All E. B. 031. Refd. Scammell 
v. Hurley, [1029] 1 K. B. 419 ; Lochgellylron 
& Coal Co. v. M‘Mullan, [1934] A. C. 1 ; 
Monk v. Warbey, [3936] 1 K. B. 75 ; Square 
v. Model Farm Dairies (Bournemouth), Ltd., 
[1939] 2 K. B. 366. 

333. Add. Annotation : — Consd. Withington v. 
Bolton Borough Council, [1937] 3 All E. B. 
108. 

384. Add. Annotation : — Apld Holt Bros. & 
Whitford v. Axbridge Rural District Council 
(1931), 96 J. P. 87. 


Part IV. — Exemptions from Liability. 


343. Add. Annotation : — Refd. Gilleghan v. 

•Minister of Health (1931), 47 T. L. R. 439. 

843a. Ministry of Health.]— Ministry of 

, Health Act, 1919 (c. 21), s. 7 (1), does not 
enable an action to be bro ight against the 
Minister for alleged breach of a contract 


made by the Minister as a servant of the 
Crown, & the proper remedy is against the 
Crown by petition of right. — Gilleghan v. 
Minister op Health, [1932] 1 Ch. 80 ; 101 
L. J. Ch. 81 ; 140 L. 'T. 231 ; 47 T. L. R. 
439. 


perform a public service In which the 
corpn. has no special Interest, & from 
which It derives no Bpeclal benefit 
In its corporate capacity, such officer 
is not the servant or agent of the muni- 
cipality, &, therefore. It Is not liable 
for bis negligence in the performance 
of his duties. — Mead v. Marquis 
Rural Municipality, [1928] 2D.L.R, 
524 ; {10281 1 W. W. R. 756.— CAN. 


PART III. SECT. 9, SUB-SECT. 1. 

sa. Injunction — Claim to take more 
land than necessary.) — Deft, corpn. 
issued to pltf . notice of Its Intention to 
take the whole of her land for a oertain 
publio work, although It admitted that 
the area was larger than that actually 
required for the contemplated work. 
It also refused pltf.'B application for a 
permit to bulla on the land, on the 
ground of Its Intention to take same 
for the work : — Held : granting an 
Ini unction restraining the oorpn. from 
taking the whole of the land. It had 
no power under Publio Works Aot, 
1008, to take a larger area than It 
actually required for the public work : 
8c further it was not legally Justified 
in refusing the appln. for a permit to 
bnlld on the ground of its intention 
to take the land, 8c a writ of mandamus 
should issue compelling it to hear & 
determine the appln. — Quinlan e. 
Wellington Oorpn., [19291 N. Z. 
L. R. 491. — N.Z. 


PART III. 8E0T. 9, SUB-SECT. 2. 

316 1. Whether general jurisdiction of 
courts ousted.] — Deft, oorpn. erected a 
power-house, at pltf. claimed damages 
against the oorpn. for the escape of 
grit 3c smoke from the power-house, 
at asked for an Injunction to restrain 
the oorpn. from using the power- 
house as it was being used : — Held : 
pltf. must be nonsuited, as his only 
remedy must be determined in the 
manner provided by Publio Works 
Act, 1908. — O'Brien v. Wellington 
OmrdoiiPN., [1928] N. Z. L/IL 215.— 
N.Z. 

o i. Pltf., by her statement 

at claim, alleged that deft, village 
oorpn. in 1927 lowered the grade of 


a street In the village in front of her 
lands, thereby cutting off her access to 
her property from the street : — Held : 
there being no allegation in the state- 
ment of claim that the oorpn. was 
guilty of negligenoe in the construction 
of the work. & no ground alleged which 
would entitle pltf. to damages at 
common law, A, so far as appeared 
from the statement of claim, the corpn. 
having acted within its powers In 
constructing the work, the only right 
of pltf. was to claim compensation for 
the Injurious affection of her lands, 
under scot. 342 of Municipal Act, & 
she was restricted to that right & had 
no right to bring an action. — Howe v. 
Pt. Dalhousie, [19291 1 D. L. R. 585 ; 
63 O. L. R. 305 —CAN. 


■b. Order of Public Utility Board- 
Right of appeal.] — Northwestern 
Utilities, Ltd. v. Edmonton City, 
[1929] 8. O. R. 186.— CAN. 


.]— 1 The Public Utilities 

Act, 1923, Amendment Act, 1927, 
provides for an appeal from an order 
of the Board upon a question of Juris- 
diction or upon a question of law, but 
upon no other ground. In fixing a 
base for rates to be charged by applt. 
oo. the Board took into aooount the 
act that the oo. had earned undis- 
tributed profits beyond the return rate 
fixed for the preceding period & the 
Board, as a consequenoe of treating 
such earnings as excessive profits & 
available for the amortisation fund, 
had reduced the base on whioh the 
rates tor the ensuing period were fixed. 
The oo., which contended that this 
method of calculation was unfair & 
unreasonable & Involved questions of 
jurisdiction or questions of law, applied 
for leave to appeal : — Held .* no point 
of Jurisdiction or of law was involved 
& the appeal oould not be entertained. 
— Wainwright Gas Co.. Ltd. c. Wain* 
wrioht. Town of, & Board of Public 
Utility Combs, of Alberta, [19301 
3 W. W, R. 337 ; 4 D. L. R. 1000.— 
CAN. 


PART TV, SECT. 3, SUB-SECT. 1.— A. 

b i. Agreement made for 

ulterior purpose:] — Queensland Inbur- 

6 


ance Co., Ltd. v. Subiaoo Munici- 
pality (1927), 30 W. A. L. R. 32.— 
AUS. 

o i. Secretary of State for India 

in Council.] — In order that a contract 
may be binding upon the Secretary of 
State for India in Council, it must be 
made in strict conformity with the 
provisions laid down in the statutes 

f oveming the matter. — Kebboram, 
'oddar & Co. v. Secretary of State 
for India (1926), I. L. R. 54 Calo. 
969.— IND. 

o II. Minister of Agriculture .] — 

On the proper construction of Dried 
rultfi Aot, 1924, in acquiring under 
Fhat Act dried fruits on behalf of His 
tMaJesty, the Minister of Agriculture 
acts merely as the instrument of the 
Crown. The obligation to pay for 
the fruits is upon the Crown & not upon 
the Minister as such, &, therefore, is 
not subject to attachment by garnishee 
proceedings. — Mildura Co-operative 
Fruit Co., Ltd. v. Noyce, Re Noyce, 
Ex p. Minister of Agriculture, 
[1928] V. L. R. 390; (1928), Argus 
L. R. 234.— AUS. 

844 i Personal liability — Question 
of fact.] — Bocz v. Huoonnard (1899), 
4 Terr. L. R. 69.— CAN. 

tb. Indemnity Act . 1920 (c. 48) — 
Effect of. ]— Indemnity Aot, 1920, 
s. 1 (1), does not apply to notions to 
enforce the implement by Govt. 
Departments of their wartime con- 
tracts. The saving of actionain respect 
of ** rights under, or alleged breaches 
of, contract ” contained in sect. 1(1) (6) 
applies to cases in whioh rights under 
a contract have been Interfered with, 
or a contract has been directly 
breached, by the exercise of some 
prerogative power. — Greenock Oorpn, 
e. The Admiralty, [19281 a O. 227.— 
SOOT. 

sd. British Columbia Magistrates Act 
— Meaning of ** officer. ”>—The term 
M officer *• In sect. 9 of the British 
Columbia Magistrates Aot should not 
be limited In such a way aa to exclude 
all officers who are not judicial officers 
from its denotation : such interpreta- 
tion would involve the contention that 
aa act or thing done by any person, in 
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349. Add. Annotation : — Refd. North Oharterland 
Exploration Co. (1910), Ltd. r. R. (1930), 99 
L. J. Oh. 483. 

355. Add. Annotation : — Refd. A.-G. v. Goddard 
(1929), 98 L. J. K. B. 743. 

362. Add. Annotation : — Consd. China Navigation 
Co. v. A.-G. (1932), 48 T. L. R. 375. 

368. Add. Annotation : — Refd. Gilleghan v. 

Minister of Health (1931), 47 T. L. R. 439. 

864. Add. Annotation : — Refd. Gilleghan v. 

Minister of Health (1931), 47 T. L. R. 439. 

365a. Ministry of Health.] — Gilleghan v. Minister 
op Health, No. 343a, ante. 

375. Add. Annotation : — Refd. Williams v. Wil 
liams & Nathan, [1937] 2 All E. R. 559. 

376. Add. Annotation : — Refd. R. v. Graham 
Campbell (Sir), Ex p. Herbert, [1935] 1 
K. B. 594. 

378. Add. Annotation : — Consd. China Navigation 
Co. v. A.-G. (1932), 48 T. L. R. 375. 

387. Add. Citation .*-—138 L. T. 8. 

391. Add. Annotations : — Refd. Constantinesco v. 
R. (1927), 11 Tax Cas. 730 ; Buckland v. R. 
(1933), 102 L. J. K. B. 404. 

401. Add. Annotation : — Folld. Morriss v. Winter 
(1929), 46 T. L. R. 643. 

402a. Detention after receipt of remission 

marks.] — Morriss v. Winter, No. 940a, 
post. 

405. Add. Annotation : — Refd. Jenkins r. Shelley, 
[1939] 2 K. B. 137. 

411. Add. Annotation : — Refd. Buckland v. R. 
(1933), 102 L. J. K. B. 404. 

420. Add. Annotation $ — Refd. Leitch (William) & 
Co. v. Leydon, Barr (A. G.) & Co. v. Macgeo- 
ghegan (1930), 47 T. L. R. 81. 


436a. — — Failure to record appearance — Officer 

of court.] — Finch v. Risley (1593), cited 
Poph. 26 ; 79 B. R. 1145. 

482a. .] — Pltf. having left his wife & 

two children, his wife obtained a maintenance 
order under Summary Jurisdiction (Married 
Women) Act, 1895 (c. 39), for the payment 
by him of a weekly sum. Pltf. having failed 
to comply with the order, his wife made 
complaint to a magistrate at D., which was 
within the county of Cheater, that £19 12s. 6 d. 
was then in arrear under the order, & there- 
upon the magistrate issued a warrant, 
addressed to each & all of the constables of 
the county of Chester, commanding them to 
apprehend pltf. & convey him before a ct. 
of summary jurisdiction at D. to be dealt 
with according to law. The warrant showed 
on its face that £19 17s. was payable by pltf. 
&r was in the form prescribed by the Bastardy 
(Forms) Order, 1915, but it did not contain 
the words “ unless said Bum & all costs & 
charges be sooner paid ” which were directed 
to be inserted in such warrants by Bastardy 
(Forms) Amendment Order, 1921. The 
warrant was delivered to deft., the super- 
intendent of police at D,, & some time later 
pltf. was arrested by a constable acting under 
deft.’s orders. Pltf. was taken in custody 
through the streets & placed in a cell by deft.’s 
order. At the time the arrest was effected 
* the warrant was in deft.‘s possession at the 
police station, <fc was not in tlie possession of 
the constable who made the arrest. Pltf.’s 
father immediately after the arrest tendered 
£19 17«. to deft. & asked for his son’s release, 
but deft, refused to accept the money. Pltf.’s 
solr. then sent a letter to deft, enclosing 
£19 17s. & demanding pltf.’s release, but 
deft, did not open the letter & pltf. was kept 
overnight in the cell. Pltf. was brought on 


order to fall within the ambit of the 
section, moat be an act or thing in ite 
nature judicial. Any public officer, 
not belonging to any of the specific 
classes of officers enumerated, is, when 
performing executive duties, within the 
descriptive words of the section, &, 
subject to the conditions prescribed, 
entitled to claim the benefit of it. — 
Johnston v. Canadian Credit Men’s 
Trust Assoon., [19321 S. C. It. 219 ; 
2 D. L. R. 462 ; 58 C. C. C. X. — CAN. 


PART IV. SECT. 3, SUB-SECT. 1.— B. 

gi. Against Union Government — 

Money received by magistrate as work- 
man's compensation .] — A magistrate 
who receives from an employer a sum 
of money as compensation in respect 
of the death of a workman in terms 
of sect. 27 (I) of the Workmen’s Com- 
pensation Act 25 of 19X4 Is not in 
regard to the disposal of such money a 
servant of the Crown, & an action 
against the Union Govt, for payment 
of this sum will not therefore lie. — 
Smith v. Union Government, [19331 
A. D. 303.— S. AF. 


PART IV. SECT. 8, SUB-SECT. 1.— C. 

■g. Who are Crown servants — Van- 
couver Harbour Commission .] — The 
Vancouver Harbour Commission is a 
servant or agent of the Crown. — 
McLean v. Vancouver Harbour 
Combs., [1936] 3 W. W. R. 657 ; 51 
B. C. R. 109.— CAN. 


PART IV. SECT. 8, SUB-SECT. 2. -A. 

866 i L — — .J — A servant of the 
Crown is liable for his own* wrongful 


acts. — Morton v. Bartlett (1874), 
15 N. B. R. (2 Pug.) 215.— CAN. 

373 xii. Trespass by pathmastcr.] 

— In trespass against a municipal corpn. 
for the act of their pathmaster, in 
causing statute labour to be performed 
on certain land of pltf., alleged by 
deft*, to be an orginal allowance for 
road. It appeared that the pathmaster 
acted under an order written by the 
clerk, by the direction of the council 
while in session : — Held : sufficient to 
render the oorpn. liable, & a bye-law 
was not necessary. — N eville v Ross 
Township Corpn. (1872), 22 C. P. 
487.— CAN. 


tf. Liability in private capacity — 
Pleadings .] — The action for negligence 
in question herein held to be an action 
brought against defts. B. & P. in their 
official capacity as minister & deputy 
minister of public works. On a motion 
on their behalf an order striking out 
the statement of olatm as against them 
on the ground that as they were sued 
in said capacity it disclosed no reason- 
able cause of action against them as 
such : — Held : pltf. should be allowed 
to amend so as to make it clear that 
she was suing defts. in their private 
capacity. — Gray v. Paterson, [1933] 
2W.W.R. 558 ; 48 B. C. R. 70.— CAN. 


PART IV. SECT. 8, SUB-SECT. 2.- 
B. (a). 

378 xvlii. .1— The Land Settle- 

ment Board, created by Land Settle- 
ment & Development Act, R. 8. B. C. 
1924, c. 128, is a department Of the 
Govt., &, there being nothing to said 
Act or other statutes which gives It a 
right to sue or be sued, no action lies 

7 


against it for acts done in its official 
capacity. — R attknbury v. Land 
Settlement' Board, [1928] 3 D. L. R. 
382 ; [1928] 2 W. W. It. 475 ; 39 B. C. R. 
523 ; affd., [1929J 1 D. L. R. 242- 
CAN. 

378 xix. .] — Where an act is 

done by an officer of Govt, in the course 
of exercise of powers, whioh cannot be 
lawfully exercised save by the sovereign 
power, no action in tort lies against 
the Secretary of State for India in 
Council upon the principle of respondeat 
superior. 

A suit may He against the Secretary 
of State for India in Council for torts 
committed by the Govt. Id connection 
with a private undertaking or an under- 
taking not in exercise of sovereign 

f ower. — S ecretary op State for 
ndia in Council v. Siireegobinda 
Chaudhuri (1932), I. L. R. 59 Cal 
1289.— IND. 

378 xx. Federal District Com- 

mission.] — Federal District Commis- 
sion is an incorporated Govt, depart- 
ment & cannot be sued in tort unless it 
actually committed the tortious actr 
or was privy to it, or gave orders fo, 
it to be done. — Moore v. Federal 
District Commission Sc Ottawa City, 
[1937] 1 1>. L. a. 461 ; O. R. 200. — 
CAN. 

378 xxi. Forests Commission .] — 

The Forests Commission is in substance 
a body incorporated by statute to 
administer a department of Govt. &, 
being an instrumentality of the Crown, 
is not liable in tort for the negligence 
of its employees In the course of their 
employment. — Marks t>. Forests Com 
mission, [1936] V. L. R. 344 ; 42 

Argus L. R. 476.— AUS, 
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the following morning before a ct. of summary 
jurisdiction at D., when the solr.’s letter was 
produced & found to contain £19 17s., where- 
upon the magistrates ordered pltf.’s im- 
mediate release. Pltf. brought an action 
against deft, for false imprisonment, & the 
jury returned a verdict in pltf.’s favour & 
awarded £175 as damages for arrest, & £175 
as damages for unlawful detention at the 
police station after the tender of the money : 
— Held : deft, was not protected by Con- 
stables Protection Act, 1750 (c. 44), s. 6, in 
respect of the arrest, but he was protected by 
that Act in respect of the unlawful detention 
at the police station after the tender of the 
money, inasmuch as deft, in detaining pltf. 
was merely acting in obedience to the 
warrant. — Horsfield v. Brown, [1932] 1 
K. B. 355 ; 101 L. J. K. B. 177 ; 146 L. T. 
280 ; 96 J. P. 123 ; 30 L. G. R. 153 ; 29 
Cox, C. C. 422. 

483 . Add. Annotation : — Refd. L. 0. C. v. Hackney 
B. C., [1928] 2 K. B. 588. 

486 . Add. Annotation : — Refd. Horsfield v. Brown, 
[1932] 1 K. B. 355. 

494 . Add. Annotation : — Consd. Horsfield v. 

Brown, [1932] 1 K. B. 355. 

511 . Add. Annotation : — Consd. Horsfield v. 

Brown, [1932] 1 K. B. 355. 

512. Add. Annotation : — Consd. Elias v. Pasmore, 
[1934] 2 K. B. 164. 

513 . Add. Annotation : — Refd. Fisher v. Oldham 
. Oorpn., [1930] 2 K. B. 364. 

541. Add. Annotations : — Consd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 159. 
Refd. Blundy, Clark & Co. v. London & 
North Eastern Railway (1931), 100 L. J. K. B. 
401 ; Guilfoyle v. Port of London Authority, 
[1932] 1 K. B. 336 ; Hall v . Brooklands Auto- 
Racing Club (1932), 48 T. L. R. 546. 

550. Add. Annotation : — Refd. Ledwith v. Roberts, 
[1937] 1 K. B. 232. 


553. Add. Annotations : — As to (2) Refd. Hearts of 
Oak Assuranoe Co. v . A.-G. (1931), 47 
T. L. R. 579 ; O’Connor v. Waldron, [1935] 
A. C. 76. 

555. Add. Annotation : — Refd. R. v. Divine, Ex p. 
Walton, [1930] 2 K. B. 29. 

601. Add. Annotation : — Consd. More v. Weaver, 
[1928] 2 K. B. 520. 

604. Add. Annotations : — Consd. More v. Weaver, 
[1928] 2 K. B. 520. Refd. Hearts of Oak 
Assurance Co. v. A.-G., [1931] 2 Ch. 370. 

636. In the third line of the existing paragraph 
read “ 1813 ” for “ 1913.” 

645. Add. Annotation: — As to (3) Refd. R. v. 
Toynbee Hall Juvenile Court JJ., Ex p. 
Joseph, [1939] 3 All E. R. 16. 

669. Add. Annotation : — Refd. Elias v. Pasmore, 
[1934] 2 K. B. 164. 

694. Add. Annotation : — Refd. Glassbrook Bros. 
v. Leyson, [1933] 2 K. B. 91. 

698. Add. Annotation : — Consd. Wisbech R. D. C. 

’ v. Ward (1928), 138 L. T. 308. 

76l. Add. Citations .-—[1928] 2 0.1) 97 L. J. 

K. B. at p. 69 ; 138 L. T. 808 ; 26 L. G. R. 10. 

707. Add. Annotation : — Refd. Chapman v. Elles- 
mere (1932), 48 T. L. R. 309. 

708. Add. Annotations: — As to (2) Consd. Denby 
& Sons, Ltd. v. Minister of Health, [1936] 
1 K. B. 337 ; Marriott v. Minister of Health 
(1935), 105 L. J. K. B. 125. Refd. Brown v . 
Dagenham U. D. C„ [1929] 1 K. B. 737. 
As to (3) Consd. Errington v. Minister of 
Health, [1935] 1 K. B. 249 ; Offer v. Minister 
of Health, [1936] 1 K. B. 40. Refd. Frost v. 
Minister of Health, [1935] 1 K. B. 286. 
Generally , Refd. Leslie v. L. N. E. R. & 

L. M. S. (1936), 24 Ry. & Can. Tr. Cas. 182 ; 
Cooper v. Wilson, [1937] 2 K. B. 309 ; Ex- 
Army Transport, Ltd. v . Diamond & Co. 
(1936), 24 Ry. & Can. Tr. Cas. 303 ; Robins 
& Son, Ltd. v. Minister of Health, [1939] 

1 K. B. 520. 


PART IV. SECT. 3, SUB-SECT. 2.— 
C. (d) il. 

516 i. Compliance with demand .] — 
Held : production, perusal. & a copy 
of a searoh-warrant having been de- 
manded by pltfs. & furnished to them, 
their remedy, if aggrieved, was against 
those issuing the warrant, & an action 
against the constables was stayed by 
an order made upon summary applica- 
tion under Public Authorities Pro- 
tection Act, R, S. O., 1927, 88. 8, 10. — 
Solloway Mills & Co. v. Williams, 
[1830J 3 D. L. R. 953 ; 53 Can. 0. C. 
403 ; 65 O. L. R. 243.— CAN. 

PART IV. SECT. 3, SUB-SECT. 4,— 
A. (a). 

•o. Secretary of State for India .] — 
No suit lies against the Secretary of 
State for damages for wrongful arrest 
& detention of a person by a police 
officer. — M. A.’ Kader Zatlany v. 
Secretary of State in Council 
(1931), I. L. R. 9 Ran. 375.— IND. 


PART IV. SECT. 3. SUB-SECT. 4.— 
A. (b). 

•f. Commissioners of Public Works.] 
— By a private Act, St. Stephen Green, 
Dublin, which previously had been 
vested in oomrs. as a private square, 
was vested In the Oomrs. of Public 
Works, who were, by the Act. charged 
with the duty of maintaining the same, 


to be used as a public park, with power 
to acoept private subscriptions from 
persons willing to contribute towards 
carrying into execution the purposes 
of the Act, but with no power to levy 
rates or tolls, though authorised to 
defray such of the expenses incurred 
In carrying the Act into execution as 
oould not be defrayed out of moneys 
received by them under the Act out 
of moneys to be provided by Parlia- 
ment. Pltf. in this action sought 
damages for Injuries received by him 
while lawfully using the square, by 
coming in contact with an iron railing, 
which the statement of claim alleged 
was erected therein by the Comrs. of 
Publio Works in a negligent & dan- 
gerous manner : — Held : the Comrs. 
of Public Works in Ireland were not. 
by virtue of the Act, constituted 
servants of the Crown. — Wheeler v. 
Comrs. of Public Works, (1903) 2 
I. R. 202.— IR. 

PART IV. SECT. 3, SUB-SECT. 4.— B. 

I. Driver of fire-engine .] — Morash 
r. Dartmouth, (19311 1 D. L. R. 413. — 
CAN. 

h. Add the following paragraph : — 

Held : the treasurer, though ap- 
pointed by deft, oorpn., was not, in 
discharging or omitting to discharge 
a dutv imposed on him oy Assessment 
Act, the servant or agent of the oorpn., 
who were therefore not liable for his 

8 


omission to give the notioe required 
by sect. 171 of Assessment Act. 

t. Rcvad.t [19271 1 D. L. R. 969; 
[1927J B. C. R. 226. 

•g. Inspectors appointed under 
Noxious Weeds Act.] — Inspectors 
appointed by a municipality under 
Noxious Weeds Aot, 1024, o. 20, are 
not employees or agents of the muni- 
cipality, but are publio officers per- 
forming public services for the benefit, 
not of the municipality in its corporate 
capacity, but of its inhabitants & those 
of the Province generally. — Mead v. 
Marquis Rural municipality, [19281 
2 D. L. R. 524 ; [1928] 1W.W.R. 756. 


PART IV. SECT. 4, SUB-SECT. 1. 

643 ii. .)— ife O'Connor v. 

Lemikux, [1927] 3 D. L. R. 831 ; 60 
O. L. R. at p. 374.— CAN. 

PART IV. SECT. 4, SUB-SECT. 6.- 

B. (i). 


sh. Failure to return conviction — 
Form of action ,J — Drake t?. Preston 
(1873), 34 U. C. R. 257.— CAN. 


rnn* iv. oavi. 




B. (o). 

g I. Board of Public UHtity 

Commissioners — Public Utilities Act. 
1923 (c. 53), a. 137 <2).Jh -Be Stanton 
— j f). L. R. 273 ; 


St Gordon, [1927] » 
11026] SW.W.H. 760 
387.— CAN. 


22 Alta. L. Rl 
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Part V. — Interest or Bias of Judicial and Quasi-Judicial 

Bodies. 


715. Add . Annotations : — Consd. Cooper v. Wilson, 
[1937] 2 K. B. 309 ; Kilduff v. Wilson, 
Coventry v. Wilson, [1939] 1 All E. R. 429. 

719. Add . Annotation : — Generally , Retd. Maclean 
v. Workers* Union, [1929] 1 Ch. 002. 


721. Add. Annotations : — Refd. Maclean v • 
Workers’ Union, [1929] 1 Ch. 002 ; R. v. 
Huntingdon Confirming Authority, Ex p. 
George & Stamford Hotels, Ltd., [1929] 
1 K. B. 098. 


Part VI. — Statutory Protection — Public Authorities 

Protection Act. 


731. Add. Annotation : — Refd. Admiralty Comrs. 
v. Valverda Owners, [1937] 1 K. B. 745. 

732. Add. Annotation : — As to (2) Refd. Swain v. 
Southern Ry. Co., [1939] 2 K. B. 500. 

733. Add. Annotations : — As to (1 ) Consd. Scammell 
v. Hurley, [1929] 1 K. B. 419. Generally , 
Refd. Hawkes v. Torquay Corpn., LI 938] 4 
All E. R. 10 ; Read v. Crovdon Corpn., 
[1938] 4 All E. R. 031. 

734. Add. Annotation : — Refd. Swain v. Southern 
Ry. Co., [1939] 2 K. B. 500. 

736. Add. Annotation : — Refd. Graigola Merthyr 
Co. v. Swansea Corpn. (1928), 138 L. T. 465. 

739. Add. Annotations : — As to (1) Consd. Green- 
wood v. Atherton, [1938] 2 All E. R. 475. 
Refd. Swain v. Southern Ry. Co., [1939] 2 
K. B. 500. 

739a. S. P. Moss v. Salford Corpn. (1908), 72 
J. P. Jo. 341. 

741. Add. Annotation : — Consd. Jacobs v. London 
County Council, Shaw v. London County 
Council, [1935] 1 K. B. 07. 

741a Railway company ] — PltJ., a steam - 

crane driver, in proceeding to his work on 
his bicycle, had to cross a bridge belonging 
to deft. co. The road over it & the approach 
thereto were alleged to be in a bad state of 
repair, there being several potholes & a rut, 
about 2 feet from the near side, several 
inches deep in some places, extending a 
number of yards from the crown of the bridge 
down the incline, & said to have been caused 
in the course of time by rainwater. Pltf.’s 
machine got into the rut & he was thrown to 
the ground & suffered severe injuries to his 
head. It was found as a fact that the 
accident was caused by the want of repair of 
the road over the bridge. The claim was 
based on negligence, nuisance, & breach of 
the statutory duty of defts. to maintain the 
road on the bridge & the approach thereto. 
The bridge had been constructed by defts.’ 
predecessors under the South Western Exeter • 


Extension Act, 1850, incorporating the Rail- 
ways Glauses Consolidation Act, 1845. It 
was contended on behalf of defts. (i) that 
defts. were in a position similar to that of a 
highway authority, <fc were not liable for 
non-feasance ; (ii) that- they were entitled 
to the benefit of Public Authorities Pro- 
tection Act, 1893 ; (iii) that they were only 
liable to maintain the road over the bridge 
for tho purposes of the traffic using the road 
in the year in which it was constructed : — 
Held : (1) by Railways Clauses Consolidation 
Act, 1845, s. 46, the co. were liable for non- 
feasance as well as misfeasance ; (2) a rail- 
way co. is not a public authority within the 
meaning of that term as used in Public 
Authorities Protection Act. 1893, s. 1 ; 
(3) the road was in fact in a condition which 
would have been dangerous to traffic as it 
was at the date at which tho bridge was 
constructed ; but the duty of a railway co. 
under Railways Clauses Consolidation Act, 
1845, s. 40, is to maintain the bridge <fc its 
approaches in the state they are when con- 
structed in accordance with that sect. & that 
necessarily implies an absence of dangerous 
ruts. — Swain v. Southern Ry. Co., [1939] 
2 K. B. 500 ; [1939] 2 All E. R. 794 ; 108 
L. J. K. B. 827 ; 100 L. T. 000 ; 55 T. L. R. 
805 ; 83 Sol. Jo. 470, C. A. 

751. Add. Annotation: — Refd. Greenwood v. 

Atherton, [1938] 2 All E. R. 475. 

760. After this case add : — 

Wheat Commission.] — See Agriculture, 
No. 979f, ante. 

760a School managers ] — Pltf., an infant, was 
injured at school during an authorised 
recreation period by the swinging to of a 
pair of iron gates, which crushed his hand. 
The accident happened on Apr. 8, 1937, & 
on Nov. 10, 1937, more than six months 
later, a writ was issued against defts., who 
were respectively headmistress & managers 
of the school, claiming damages for breach 
of duty. Defts. pleaded Public Authorities 


PART VL SECT. 2. 

7S9 ill. Harbour trustees .) — 

The mere fact that bodies such as 
harbour trustees administer their 
undertakings under Acts of Parlia- 
ment is not sufficient to entitle them, 
as snooeesfol defenders, to expenses 
as between agent & client under Public 
Authorities Protection Act, 1893 (c. 61), 


s. 1 ( b ). They must base their motion 
upon such cf the enactments regulating 
their constitution Sc functions as are 
relevant to the question whether the 
action was “ for an act done in pur- 
, suanoe, or execution, or intended 
execution of an y Act of Parliament, 
or of any public duty or authority, or 
in respect of any alleged neglect or 
default in the execution of any snob 

9 


Act, duty, or authority.” — LrviNO- 
STONiA 8.8. Co., Ltd. v. Clyde 
Navigation Trustees, [1928] 8. C. 
270.— SOOT. 

•p. Scottish Milk Marketing Board.) 
— The Scottish Milk Marketing Board 
is a public authority with Public 
Authorities Protection Act, 1893. — • 
Amour v. Scottish Milk Marketing 
Board, 11938] S. C. 465.— BOOT. 
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Protection Act, 1893. The school was a 
non-provided voluntary school, which, under 
Education Act, 1921, received a grant 
towards the cost of education. The school 
A its body of managers were in existence 
before the passing of Education Act, 1921. 
For the purposes of carrying out the pro- 
visions of the Act, supervision A instruction, 
including recreation, were among the duties 
which the managers, with the assistance of the 
headmistress, had to perform. Pltf. con- 
tended that the duty of supervision was not 
a public duty, but was owed to a particular 
class of children : — Held : ( 1 ) the managers 
were a statutory body acting in the execu- 
tion of the Education Acts ; (2) the duty 
of supervision was a duty owed to all the 
children who attended the school, & was a 
ublic duty protected by Public Authorities 
rotection Act, 1893 ; (3) the headmistress 
was acting as the servant of the managers ; 
(4) the action was, therefore, barred as being- 
out of time.— Greenwood v. Atherton, 
[1989] 1 K. B. 388 ; [1938] 4 All E. R. 686 ; 
108 L.'J. K. B. 165; 160 L. T. 37; 103 
.1. P. 41 ; 55 T. L. R. 222 ; 82 Hoi. Jo. 1049 ; 
37. L. G. R. 97, C. A. 

Annotation : — Consd. Griffiths v. St. Clementts School, Liver- 
pool (Managers) & Church of England Schools Society, 
[1939] ,2 All E. R. 76, O. A. 

760b — - — .] — Pltfs.’ son was, at the material time, 
a pupil of a non-provided school. The female 
pltf. was invited to attend an exhibition 
of the pupils’ work. The invitation was 
issued by the headmaster, A was issued with 
the authority of the managers of the school. 
The female pltf. attended, A was injured 
through the collapse of a floor due to want of 
repair. In an action for damages in respect 
of the injuries received, it was contended that 
the managers of the school were in occupa- 
tion only as agents of the general committee 
of the Liverpool Church of England Schools 
Society, A also that, in holding the gathering 
in question, the managers were not acting in 
pursuance of any public duty, or in execu- 
tion of any Act of Parliament, but were 
performing a purely voluntary act : — Held : 

(1 ) the school was provided by the managers, 
who were carrying out the functions of 
managers under Education Act, 1921 ; (2) in 
holding the gathering at which the accident 
happened, the managers were performing 
part, of their functions as managers of the 
school ; (3) the managers were entitled to the 
protection of Public Authorities Protection 
Act, 1893 ; (4) by education Act, 1902, the 
powers of management of the school were 
taken from the general committee of the 
Liverpool Church of L upland Schools Society, 

& placed in the hands of the managers, &, 
therefore, the general committee could not be 
responsible for what had happened.- 
Griffiths v. St, Clement's School. Liver- 
pool (Managers) A Liverpool Church 
of England Schools Society, [1939] 2 
AH E. R. 76 ; sub nom. Griffiths v. Smith, 
103 J . P. 163 : 55 T. L. U. 630 ; 83 Sol. Jo. 
296 ; 87 L. G. It. 487, O. A. 

766. Add. Annotation : — Reid. Graigola Merthyr 
Co. v. Swansea Oorpn., [1929] A. 0. 344. 

771a. Retention of salary. }-~Pltf. was employed 
as a senior poor law relieving officer by deft, 
council. The latter had made regulations ; 
in 1918 A 1919 governing, inter alia , the I 


payment of salary to their officers during 
sickness. At the time of his appointment 
in 1934, pltf. did not know of these regula- 
tions, & they were not brought to his notice. 
By reason of sickness, he was unable to per- 
form any of his duties from Dec. 6, 1935, to 
Sept. 13, 1936. He was paid his full salary 
until Mar. 7, 1936, but thereafter, until his 
return to work, he was paid at half-rate 
scale. He claimed the difference between 
this half rate A the full rate of salary, con- 
tending that no term authorising such 
reduction could be implied in his contract of 
service, A, further, that, by the Public Assist- 
ance Order, 1930, Art. 162, deft, council had no 
power to decrease his balary without the 
consent of the Minister of Health, & that no 
such consent had been obtained. Deft, 
council contended that it Was an implied 
term of the contract that it was made subject 
to their regulations. They also pleaded 
Public Authorities Protection Act, 1893, on 
the ground that pltf.’s appointment was one 
which they were bound to make under the 
Public Assistance Order, 1930, Art. 142 : — 
Held : ( 1 ) there was no implied term in the 
contract of service that pltf. was employed 
subject to deft, council’s regulations as to 
sick pay, & he was, therefore, entitled to his 
full salary during the \yhole period of his 
absence through illness ; (2) pltf.’s claim was 
barred in respect of salary accruing due more 
than six months before the issue of the writ, 
deft, council being entitled to the protection 
of Public Authorities Protection Act, 1893. — 
Compton v . West Ham County Borough 
Council, [1939] Ch. 771 ; [1939] 3 All E. R. 
193 ; 108 L. J. Ch. 300 ; 160 L. T. 633 ; 103 
J. P. 271 ; 55 T. L. R. 827 ; 83 Hoi. Jo. 477 ; 
37 L. G.R. 495. 

773. Add. Annotation -Refd. Hinds A Diplock r. 
Breconshire County Council, [1938] 4 All 
E. R. 24. 

774. Add. Annotation : — Refd. Hinds A Diplock 

v. Breconshire County Council, [1938] 1 

All E. R. 24. 

775. Add. Annotation : — Refd. London Corpn. v. 
Lyons, Son A Co. (Fruit Brokers), Ltd., 
[1936] Ch. 78. 

777a. Duty to proseoute.] — Held : the duty to 
prosecute for an offence is not a “ public 
duty ” within Public Authorities Protection 
Act, 1893 (c. 61), 8. 1. — Hartin v. London 
County Council (1929), 141 L. T. 120 ; 93 
J. P. 160 ; 46 T. L. R. 318 ; 27 L. G. R. 497 ; 
28 Cox, C. C. 618. 

Annotation .—Refd. Betts v . Metropolitan Police District 
Receiver (1932), 96 J. P. 327. 

777b. Stolen goods handed over to alleged owner 
by Receiver for Metropolitan Police.] — in the 
end of 1924 the Metropolitan Police found at 
the house of pltf. & took into their possession 
a quantity of goods including certain cloth. 
Pltf. was brought before the police ct. on 
charges of receiving, A some of the evidence 
there given tended to show, but did not 
prove, the identity of the cloth with cloth 
which had been stolen from a firm of carriers. 
Pltf. was committed for trial at the London 
sessions on indictments charging him with 
having received certain of the goods other 
than the cloth knowing them to have been 
stolen, A on an indictment charging him with 
a similar offence in respect of the cloth, A in 
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Feb. 1925, he was convicted on the first- 
mentioned indictments & sentenced to five 
years’ penal servitude. He was never tried 
on the indictment relating to the cloth, but 
it was allowed to remain upon the record. 
On Apr. 2, 1925, pltf. not having as yet made 
any credible claim to the cloth, the Receiver 
for the Metropolitan Police District handed 
it over to the firm of carriers, who claimed it, 
taking from them a written indemnity. On 
Jan* 16, 1931, pltf. having less than six 
months before made an unsuccessful demand 
for the cloth as his property, brought an 
action against the Receiver So the firm of 
carriers claiming damages for detinue So 
conversion of the cloth. The first-named 
deft, relied, among other defences, upon 
Public Authorities Protection Act, 1893 
(c. 61). The jury, having heard the evidence, 
found that it did not establish the identity of 
the cloth with that stolen from the carriers, 
& they returned a verdict for pltf. against 
both defts. : — Held: (1) the first deft, in 
handing over the cloth to the second defts. in 
Apr. 1925, had acted in “ intended execu- 
tion ” of a “ public duty ” within Public 
Authorities Protection Act, 1898 (c. 61), s. 1, 
So as the action in respect of the act of con- 
version so effected had not been commenced 
within six months after that act, it was not 
maintainable in respect thereof ; (2) pltf. 

could not elect to rely only on his claim in 
detinue, so as to make the time run from his 
demand So to bring the date of the action 
within six months after the cause of action. 
Therefore, judgment should be entered for 
the first deft, against pltf., & for pltf. against 
the second deft. — Betts v, Metropolitan 
Police District Receiver & Carter 
Paterson So Co., Ltd., [1932] 2 K. B. 595 ; 
101 L. J. K. B. 588 ; 147 L. T. 336 ; 96 J. P. 
327 ; 48 T. L. R. 517 ; 76 Sol. Jo. 474 ; 30 
L. G. R. 349. 

777c. Provision of entertainment pavilion.] — By 

virtue of the powers contained in the Torquay 
Harbour Order, 1910, as confirmed by the 
Pier So Harbour Order Confirmation Act 
(No. 2), 1910, deft, corpn. had erected So were 
carrying on an entertainment pavilion. 
While pltf. was attempting to buy a ticket at 
the booking-office of this pavilion, a poster- 
frame fell on her So injured her. In an action 
for damages for personal injuries, defts. 
contended that, as they were a public 
authority, the action should have been com- 
menced within the period of six months 
prescribed by Public Authorities Protection 
Act, 1893 (c. 61), s. 1. 

Pltf.’s daughter, who before the accident 
had had a whole-time job, which enabled her 
to pay pltf. 17s. &d. per week towards her 
keep, nad to give up her work for a time in 
order to look after her mother, who thereby 
lost this weekly contribution. It was con- 
tended that this source of damage was too 
remote: — Held : (1) the Pier & Harbour 

Order Confirmation Act (No. 2), 1910, merely 
enabled the corpn. to build this pavilion, So 
did not compel them either to build it; or, 
having built it, to carry it on. Their con- 
duct in so doing was entirely voluntary, <te 


they were, therefore, not protected by the 
Public Authorities Protection Act ; (2) the 
loss of the daughter’s contribution to the 
home was a source of damage that was 
properly included, So for which pltf. was 
entitled to recover. — H awkes v. Torquay 
Corpn., [1938] 4 All E. R. 16. 

777d. Provision of swimming bath.] — Deft, corpn. 
was empowered, but not obliged, under 
Public Health (London) Act, 1036, s. 167, 
to provide public swimming baths. In an 
action for damages for personal injuries 
alleged to have resulted from the negligence 
of defts. in the management of their swim- 
ming baths, judgment was given for defts.. 
on the ground of absence of evidence of 
negligence. It was thereupon contended 
that, in the circumstances of this case, defts. 
were a “ public authority ” within Public 
Authorities Protection Act, 1803, s. 1. So 
were entitled to, costs as between solr. So 
client : — Held : defts. in providing public 
swimming baths were acting in pursuance of 
a “ public duty or authority ” within Public 
Authorities Protection Act, 1893, s. 1 (b), &, 
therefore, were entitled to costs as between 
solr. <fc client. — Clarke r. Bethnal Green 
Borough Council, [1939] 2 All E. R. 54 ; 
160 L. T. 292 ; 103 J. P. 160 ; 55 T. L. R. 
519 ; 83 Sol. Jo. 218 ; 37 L. G. R. 280. 

lilt. Operation by medical officers.] — The two 

defts. were assistant medical officers at the 
West Middlesex County Hospital. It was 
alleged that they had negligently conducted 
an operation upon the infant pltf. This 
action was brought more than six months 
after the date of the alleged negligence So 
defts. claimed the x>rotection of the Public 
Authorities Protection Act, 1893. For pltf. 
it was contended that defts. were inde- 
pendent contractors & not a public authority 
acting in pursuance of a public or statutory 
duty : — Held : as the duty imposed upon the 
public authority was one which could only 
be performed by individuals, these officers of 
a public authority were performing a public 
duty imposed upon the authority So entitled 
to the protection of the Act. — Nelson v, 
Oookson, [1939] 4 All 13. R. 30 ; 161 L. T. 
346 ; 103 J. P. 363 ; 56 T. L. R. 2 ; 83 
Hoi. Jo. 871. 

781. Add. Annotation: — Ah to (J) Refd. Compton 
v. West Ham Borough Council, [1989] Oh. 
771. 

783. Add. Annotations : — Consd. McManus v. 
Bowes, [1937] 3 All E. R. 227. Refd. Clarke 
v. Bethnal Green Borough Council, [1939] 
2 All E. R. 54 ; Compton v. West Ham 
Borough Council, [1939) Ch. 771. 

784. Add, Annotations : — Consd. Paul, Ltd. v. 
Wheat Commission (1935), 152 L. T. 352 ; 
McManus v, Bowes, L1937] 3 All E. R. 
227 ; Clarke v. Bethnal Green Borough 
Council, [1939] 2 All E. R. 54 ; Greenwood 
r. Atherton, [19391 1 K. B. 388; Hwain v. 
Southern Ry. Co., [1939] 2 K. B. 560. Distd. 
Griffiths v. St. Clements School, Liverpool 
(Managers) & Church of England School 
Society, [1939] 2 All E. R. 70. Refd. Scam- 
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mell v . Hurley, [1029] 1 K. B. 419 ; Graigola 
Merthyr Co. v. Swansea Corpn., [1929] A. C. 
344 ; Betts v. Metropolitan Police District 
Receiver (1932), 96 J. P. 327 ; Compton v. 
West Ham Borough Council, [1939] Ch. 771 ; 
Hawkes v. Torquay Corpn., [1938] 4 All E. R. 
16 ; Kilduff v. Wilson, Coventry & Wilson, 
[1939] 1 All E. R. 429. 

789. Add. Annotation : — Refd. Hawkes v. Torquay 
Corpn., [1938] 4 Ail E. R. 16. 

795. Add. Annotations: — Refd. Scammell v. Hur- 
ley, [1929] 1 K. B. 419 ; Kilduff v. Wilson, 
Coventry v. Wilson, [1939] 1 All E. R. 429. 

800. Add. Annotation : — Refd. Scammell v . Hurley, 
[1929] 1 K. B. 419. 

803. Add. Annotation : — Apld. Graigola Merthyr 
Co. v. Swansea Corpn., [1928] Ch. 235. 

804. Substitute Citations.— [1929] A. 0. 344 ; 98 
L. J. Ch. 233 ; 140 L. T. 505 ; 93 J. P. 121 ; 
46 T. L. R. 219 ; 73 Sol. Jo. 109 ; 27 L. G. R. 
243, H. L. 

808a. ■«] — If a party bond fide , & not absurdly 

believes that he is acting in pursuance of a 
statute, he is entitled to the special pro- 
tection which the legislature intended for 
him, although he has done an illegal act. — 
Spooner v. Juddow (1860), 4 Moo. Ind. App. 
S53 ; 6 Moo. P. C. C. 257 : 18 E. R. 734, 
P. 0. 

827. Add. Annotation : — Consd. R. v. Minister of 
Health, Ex p. Yaffe, [1930] 2 K. B. 98. 

834a. .] — The time limited for bringing 

• actions against justices of a Metropolitan 
police district in respect of a conviction under 
2 & 3 Viet. c. 47, s. 18, made in exercise of the 
jurisdiction given them by 3 & 4 Viet. c. 84, 
s. 6, is three calendar months, the period 
prescribed by 2 & 3 Viet. c. 71, s. 53, & not 
six calendar months, the period given by 
10 Geo. 4, c. 44, s. 41. — Barnett v. Cox 
(1847), 9 Q. B. 617 ; 115 E. R. 1410. 

839. Add. Annotation : — Consd. Scammell v. 

Hurley, [1929] 1 K. B. 419. 

854. Add. Annotation : — As to ( 1) Refd. Scammell 
r. Hurley, [1929] 1 K. B. 419. 

854a. .] — Where deft, appears to be acting 

as a member of a public body under statutory 
authority & pleads the six months’ limitation 
imposed by Public Authorities Protection 
Act, 1893 (c. 61), as the period within which 
an action must be brought in respect of his 
acts, pltf. can defeat that claim by proving, 
on sufficient evidence, that deft, was not 
really intending to act in pursuance of his 
statutory authority, but was using his pre- 
tended authority from someimproper motive, 
such as spite or for a purpose entirely out 
side statutory justification. 

Where defts. are found purporting to 
execute a statute, the burden of proof is on 
pltf. to prove the existence of such a dis- 


honest motive & the absence of any honest 
desire to execute the statute, & such existence 
& absence should be found only on strong 
& cogent evidence. — Scammell G. & Nephew, 
Ltd. v. Hurley, [1929] 1 K. B. 419 ; 98 
L. J. K. B. 98; 140 L. T. 236; 93 J. P. 99; 
27 L. G. R. 53; sub nom. Scammell G. & 
Nephew, Ltd. v . Attlee, 45 T. L. R. 75 ; 73 
Sol. Jo. 12, O. A. 

Annotations : — Consd. Read v. Croydon Corpn., [1938] 4 
All E. R. 631. Retd. R. v. Minister of Health, Ex p. 
Yaffe, [1930] 2 K. B. 98. 

857. Add. Annotation : — Consd. China Navigation 
Co. v. A.-G. (1932), 48 T. L. R. 375. 

859a. Proceedings by infant.] — Public Authorities 
Protection Act, 1893 (c. 61), s. 1, applies to 
claims by infants against a public authority. — 
Jacobs v. London County Council, Shaw v. 
London County Council, [1935] 1 K. B. 67 ; 
104 L. J. K. B. 84 ; 152 L. T. 78 ; 99 J. P. 
10 ; 51 T. L. R. 16 ; 78 Sol. Jo. 734 ; 32 
L. G. R. 409, C. A. 

850. Add. Annotations : — Foild. Runcorn Guardians 
* v. Worrall (1930), 94 J. P. Jo. 205. Refd. 
Allen v . Waters & Co., [1935] 1 K. B. 200. 

860a. Recovery of loan by guardians.] — 

Runcorn Guardians v. Worrall (1930), 94 
J. P. Jo. 205, D. 0. 

861. Add. Annotation : — Refd. R. v . L. C. C., Ex p. 
Swan & Edgar (1927) (1929), 141 il T. 690. 

863. Add. Annotation : — Apld. Graigola Merthyr 
Co. v. Swansea Corpn., [1929] A. C. 344. 

864. Add. Annotation : — Consd. Graigola Merthyr 
Co. v. Swansea Corpn., [1928] Ch. 235. 

869. Add. Annotation : — Refd. Graigola Merthyr 
Co. v. Swansea Corpn., [1929] A. 0. 344. 

870. Add. Annotation: — Consd. Graigola Merthyr 
Co. v. Swansea Corpn., [1928] Ch. 236. 

876. Add. Annotation: — Refd. Scammell v. Hurley, 
[1929] 1 K. B. 419. 

882a. .] — Certiorari is not a “ proceeding ” 

within Public Authorities Protection Act, 
1893 (c. 61), s. 1. — R. v. London County 
Council, Ex p. Swan & Edgar (1927), Ltd. 
(1929), 141 L. T. 590 ; 45 T. L. R. 512, D. C. 

884. Add. Annotation : — Refd. R. v. L. C. C., Ex p. 
Swan & Edgar (1927) (1929), 141 L. T. 590. 

885. Add. Annotation : — Refd. R. v . L. C. C., Ex p. 
Swan & Edgar (1927) (1929), 141 L. T. 590. 

886. Add. Annotation : — Refd. R. v. L. C. C., Ex p. 
Swan & Edgar (1927) (1929), 141 L. T. 590. 

887. Add. Annotation : — Refd. R. v. L. C. C., Ex p. 
Swan & Edgar (1927) (1929), 141 L. T. 690. 

888. Add. Annotations : — Refd. R. v. L. 0. C., Ex p. 
Swan & Edgar (1927) (1929), 141 L. T. 590. 
Mentd. Pickford v. Quirke, Pickford V. I. R. 
Comrs. (1927), 138 L. T. 500 ; R. v. St. 
M&rylebone Income Tax Comrs., Ex p. 
Schlesinger (1928), 13 Tax Cas. 746. 


PART VI. SECT. 5, SUB-SECT. 1. 

«m. Admiralty proceedings in 
Exchequer Court of Canada — Act not 
applicable .] — Sydney. Caps Breton 
& Montreal S.S. Co. v. Montreal 
Harbour Comrs. (1913), 15 Exch. C. R. 
1 ; 20 D. L. R. 828.— CAN. 

PART VI. SECT. 6, SUB-SECT. 2. 

861 1. “ Action ” — Against ** per> 
son ” — Wrongful tax gate.] — Held : 


Public Authorities Protection Act not 
applicable. — K ownatzki v. Bear Lake 
municipal District, U931] 1 D. L, R. 
334 ; [1030] 8 W. W. R. 353 ; rev ad. 
on other grounds. [1931] 1 W. W. R, 
357 : 2 D. L. R. 318 ; 25 Alta. L. R. 
751.— CAN. 

to. ” Judgment.”}--** Judgment ” in 
Publio Authorities Protection Act in- 
cludes a decision of the Inner House 
pronounced upon a reclaiming note; 

12 


also, semble , a decision of the House of 
Lords in an appeal against a decision 
of the Inner House. — Smith v. Glasgow 
Education Authority, [1933] 8. C. 
(H. L.) 51.— SCOT. 

PART VI. SECT. 5, SUB-SECT. 3. 
sp. Continuing trespass — Action not 
barred by Towns Incorporation Act. 
1895 <c. 4).] — Archibald v. Truro 
Oorpn. (1900), 33 N. 8. R. 401.— 0AN. 
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920. Add , Annotation : — Refd. Provender Millers 
(Winchester), Ltd. v , Southampton County- 
Council, [1939] 3 All E. R. 882. 

920a. .] — Betts v . Metropolitan Police 

District Receiver* No. 777b. 

931. Add, Annotations : — Consd. Morriss v . Winter 
(1929), 45 T. L. R. 043. Refd. Copper Export 
Assocn. Inc. v . Mersey Docks Sc Harbour 
Board (1932), 48 T. L. R. 542. 

940a. Detention after receipt of remission marks— 
Continuance by successive prison Governors.] 
— M. was convicted in Dec. 1925, of certain 
misdemeanours Sc sentenced to two years’ 
imprisonment with hard labour Sc twelve 
months’ imprisonment, the sentences to run 
consecutively. An order was made by the 
ct. directing that he should be detained in 
prison in conformity with the sentences 
passed. He was first detained in Ports- 
mouth Prison Sc afterwards in Pentonville 
Prison. In Dec. 1927, after M. had been 
removed to Pentonville Prison, the Governor 
of Portsmouth Prison indorsed on M.'s stage 
card the forfeiture of five remission marks, 
to make it agree with M.’s record. There 
was a dispute whether or not the Governor 
of Portsmouth Prison had ordered the 
forfeiture of those marks on May 10, 1920, 
<fc the jury differed with regard to it. As a 
result of the forfeiture of those five marks M. 
was released by the Governor of Pentonville 
Prison on July 21, 1928, instead of on 
July 20. On Aug. 2, 1928, M. brought an 
action against the Governors of both prisons 
to recover damages for his detention in 
prison during that one day. The jury found 
that the Governor of Portsmouth Prison had 
not acted maliciously nor with intention to 
injure M., Sc that he had not made a false 
statement : — Held : the Prison Rules did not 
confer upon M. any legal right to an earlier 
discharge by the obtaining of remission 
marks, Sc that therefore the action could not 
succeed against either of the Governors ; 
having regard to the findings of the jury the 
action could not succeed against the Governor 
of Portsmouth Prison ; Sc that deft, was 
protected by the Public Authorities Pro- 
tection Act, 1893 (c. 01), as the action was 
not brought within six months of the act 
that caused the damage, there being no con- 
tinuance of the injury or damage, as there 
was no continuance of the act by that deft, 
which caused the damage, Sc the Governor 
of Pentonville Prison was protected, as he 
had merely acted in pursuance of the order 
of the ct. — Morriss v . Winter, [1930] 1 
K. B. 243 ; 99 L. J. K. B. 101 ; 142 L. T. 
07 ; 28 Cox, C. C. 087. 

942. Add, Annotation : — Consd. Rawlins v, Gilling- 
ham Corpn. (1932), 140 L. T. 480. 

947. Add, Annotations : — Consd. Rawlins v, Gilling- 
ham Corpn. (1932), 140 L. T. 485. Refd. 


Smith Cawdle Fen, Ely (Cambridge), 
Comrs., [1938] 4 All E. R. 04. 

948. Add, Annotations : — Refd. Newsome v, Darton 
Urban District Council, [1938] 1 A11E. R. 79 ; 
Kent Sc Porter v , East Suffolk Rivers Catch- 
ment Board, [1939] 2 All E. R. 207. 

949. Add, Annotation: — As to (1) Refd. Copper 
Export Assocn. Inc. v, Mersey Docks Sc 
Harbour Board (1932), 48 T. L. R. 542. 

949a. Negligence of dock company — Improper 
repair of ship.] — A dock co. were empowered 
by a private Act of Parliament to raise, 
destroy, Sc remove wrecks in their docks, to 
sell the wreck & cargo, &, after paying 
expenses, to pay over the balance to the 
owners. A ship caught fire & partially sank 
in their dock. In Feb. 1930 the dock co. 
repaired the ship, but on taking her out of the 
dockyard it was found that the repairs were 
useless, Sc in June, 1931, she was sold to ship- 
breakers, & a statement was then prepared 
& issued by the dock co. showing the amount 
available for division amongst the cargo 
owners. In July, 1931, the cargo owners 
issued a writ claiming damages from the 
dock co. by reason of their having acted 
negligently m having tried to repair the ship, 
whereby the sum available for division 
amongst the owners was diminished. The 
dock co. relied on the Public Authorities 
. Protection Act, 1893 (c. 01), s. 1 (a), but the 
cargo owners contended that the action was 
in time, as their rights were not ascertainable 
until the preparation of the adjustment 
statement, & as part of their complaint was 
the rendering to them of a statement showing 
too small a balance : — Held : the act or 
default complained of was in substance the 
alleged negligence of the dock co. in repairing 
the ship, this had taken place more than six 
months before action brought, Sc therefore the 
action was barred by the operation of the 
Public Authorities Protection Act, 1893 
(c. 01), s. 1 (a). — Copper Export Assocn. 
Incorporated v. Mersey Docks Sc Harbour 
Board (1932), 147 L. T. 320 ; 48 T. L. R. 
542. 

953. Add, Annotations : — Consd. Rawlins v, Gil- 
lingham Corpn. (1932), 140 L. T. 480. Refd; 
Morriss v. Winter (1929), 46 T. L. R. 043 . 
Copper Export Assocn. Inc. v, Mersey Docks 
& Harbour Board (1932), 48 T. L. R. 542. 

955. Add t Annotations : — Consd. Graigola Merthyr 
Co. v. Swansea Corpn., [1928] Ch. 236. Refd. 
Morriss v. Winter (1929), 45 T. L. R. 043 ; 
Copper Export Assocn. Inc. v. Mersey Docks 
& Harbour Board (1932), 48 T. L. R. 542. 

955a. — Pltf., who had sustained injuries in 

an accident on Jan. 3, 1930, which he alleged 
was due to the negligence of defts., com- 
menced an action for damages on July 4, 
1930. There was no suggestion that any 


PART VI. SECT. 6, SUB-SECT. 1.— A. 

h 1. Release of insurance company 

by corporation from liability for accident,) 
— On an appln. under The Town Act, 
1927, 8. 566, for leave to bring an action 
against a town for injuries sustained, 
more than three months previously, 
owing to alleged defective wiring 
belonging to the town : — Held : the 
that the town had released an 


fact 

insurance 


oc from further liability 


with respect to the accident did not 
prejudice it in such a manner as to lead 
the ct. to refuse to exercise Its dis- 
cretion under said section to allow the 
action to be brought. — Re Bum & 
Estevan Town, [1928] 4 D. L. R. 509; 
[1928] 2W.W.R. 686.— CAN. 

PART VL SECT. 6, SUB-SECT. 1.— B. 

q i. .1 — The period within 

which actions against the British 

13 


Columbia Electric Railway Co. for 
damages for personal injuries must 
he brought is that prescribed by 
sect. 60 of the Consolidated Rail- 
way Oo.'s Act, 1886, c. 55, viz., “ six 
months next after the time when such 
supposed damage is sustained. . . — 

Scott v, British Columbia Electric 
Ry. Co., [1838] 3 W. W. R. 273 ; 4 
D. L. R. 801 ; 53 B. C. R. 233.— CAN. 

h. OUcUions /—For " U9231 S. C. R. 
580,” read " 63 S. O. R. 686/' 
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act done by defts. after Jan. 3 had caused any 
repetition of damage to pltf. : — Held : the 
action was not maintainable, as it had not 
been commenced within the time limited by 
Public Authorities Protection Act, 1893 
(c. 61), s. 1. — Rawlins v. Gillingham Corpn. 
(1932), 146 L. T. 486 ; 96 J. P. 153. 


956. Add* Annotations : — Reid. Bluntly, Clark & 
Co. v . London & North Eastern Railway 
(1931), 100 L. J. *K. B. 401 ; Harper v. Haden 
& Sons, [1933] Ch. 298. 

966. Add . Annotation : — Consd. Graigola Merthyr 
Co. v. Swansea Corpn., [1929] A. C. 344. 


Part VIII. — Tenure and Compensation for 

Office. 


Abolition of 


1015a. .] — To prove continuance in 

office as First Lord of the Admiralty : — Held : 
sufficient to prove appointment, the onus 
being on the other party to prove determina- 
tion.— R. v. Budd (1805), 5 Esp. 230 ; 170 
E. R. 795, N. P. 


1037. Add* Annotation : — Apld. Stoke Newington 
Borough Council v. Richards (1929), 45 
T. L. R. 650. 

1039a. Children of deceased constable — Constabu- 
lary (Ireland) Act, 1922 (c. 55), Sched. Part I, 
r. 4.] — Egan v. A.-G., No. 1048a, post . 


PART VI. 'SECT. 6, SUB-SECT. 6. 


n (p. 133) i. .1— Under the 

Medicine Hat Charter : — Held : notice 
of the* claim Sc injury was not a con- 
dition precedent to the right to main- 
tain an action against the eity for the 
recovery of damages to property caused 
by an explosion of natural gas from a 
leak resulting from disrepair of a gas 
main owned & maintained by the city. 
— Freedman & Lesk v. Medicine 
Hat City. Lesk: v. Medicine Hat 
City, [1936] 1 W. W. R. 602.— CAN. 


<p. 188) ii. Where action in 

,>cct of want of repair caused by 
misfeasance.) — Prentice v. Sault Bte. 
Marie. {1927] 4 D. L. R. 800 ; 61 
O. L. R. 246 ; revsd., 119281 3 D. L. R. 
664 ; [1928] S. C. R. 309.— CAN. 


« (p. 134) 1. .] — McGregor 

v. R., [1929] 1 D. L. R. 181.— CAN. 


o (p. 134)11* As to injuries .) — 

Mills v. City op Lethbridge (Alta.), 
[1927] 4 D. L. It. 1019; [1927] 3 

W. W. R. 421.— CAN. 

oo (p. 135) 1. .] — Pltf, 

was injured by his cor striking an 
obstruction in deft.'s highway. During 
the ten days following tho accident be 
was incapacitated by reason of his 
physical & mental condition from 
giving the notice required by Municipal 
Act. sect. 469 (4 ) : — Held ; there being 
no evidence that deft, corpn. was 
prejudiced by the failure to give notice 
within the statutory time, the ot. 
should be astute in finding reasonable 
excuse. — Weir v. Turnberry, 11931] 
8 D. L. R. 255 ; 0. R. 309.— CAN. 


oo (p. 135) ti. .1 — To con- 

stitute reasonable exouse there must 
be such incapacity, either mental or 
physical, on the part of the Injured 
person, as to render him incapable of 
discussing business affairs or giving 
instructions for the notice. — Bissell 
v. Rochester, tl#301 3 D. L. R, 825 ; 
65 O. L. R. 310,— CAN. 

oo (p. 135) lii. Infancy .} — 

An adult Is not excused by ignorance 
of the law from giving the notice of 
olaim & injury .required by the Muni- 
cipal Act, but an infant of ten years 
of age cannot be presumed to know the 
law, Sc ignorance of the law is a good 
excuse for him, — F ergus r. Toronto 
City. [1932] O. R. 257 ; 2 D. L. R. 
807.— CAN. 

oo (p. 135) lv. .1 — In an 

action against a city for damages for 
negligence the finding by the trial 
judge that there was a reasonable ex- 
cuse for plti.’s delay in giving the 
notice of the accident required by 
statute to be given to the city Sc that 


the city had not been prejudiced in its 
defence by the delay is subject to re- 
view on appeal. — Carmichael Sc Car- 
michael v. Edmonton City, [1933] 1 
W. W. R. 533 ; 2 D. L. T. 702 ; affd. t 
J1933] S. C. R. 650 ; 1 D. L. R. 197.— 


oo (p. 135) v. .}— Pltf.’s 

expectation & hope that her knee, 
which had been injured by her falling 
on a sidewalk & was causing her much 
pain & inoonvenionoe, would soon get 
better so that a claim against the town 
would not be necessary, held not to 
constitute a “ reasonable excuse ** 
within sect. 568 of Town Act, R. S. 8., 
1930, for not giving the town notioe 
of her claim & injury within the time 
prescribed by sect. 5G7.— Nichols v. 
Kamback Town, [1935] 3 W. W. R. 
365.— CAN. 

oo <p. 135) vi. .] — Pain, 

suffering & worry held not sufficient 
excuse for omission of notioe of damage 
against city. — Schuman v. Vancouver 
City (1934), 48 B. 0. R. 191.— CAN. 

oo (p. 135) vii. .J^-Failure to 

servo notioe of action in time on a 
municipal corpn. is a complete bar to 
action, whatever the reason for the 
omission. — Truhslkr v. Kitchener, 
[1936J 1 D. L. R. 98 ; O. R. 53 ; 6 
F. L. J. (Gan.) 180.— CAN. 

•q. Fishery inspector .] — In an action 
by an Indian living on an Indian 
reserve against a fishery Inspector Sc a 
game & fishery overseer in trover, to 
recover the value of a seine fishing net, 
the property of pltf. seized by deft*, 
upon the reserve, defts. Justified under 
Dominion Fisheries Act, 1914, Sc 
Ontario Game Sc Fisheries Act, 1914, 
no license to fish having been taken out 
by pltf. or those who used the seine for 
fishing : — Held ; no notioe of action 
was necessary. — Hero v. Gault (1921), 
50 O. L. R. 27 ; 64 D. L. R. 327.— 
CAN. 

•r. Effect of negotiations by city claims 
agent — After notice given' — Limitation 
period suspended.}— Camilla e. Ed- 
monton, [1930] 3D.L.R, 670.— CAN. 


•t. Action for negligence.] — Sect. 519 
of Edmonton Charter, which provides 
for notice in writing of claims against 
the city for injuries from negligence 
Sc which limits the time for the bringing 
of an action therefor to six months, 
applies to all cases of negligence 
whether arising out of contract or 
otherwise. — G raham r. Edmonton 
(City), (19391 2 W. W. R. 376.— CAN. 


PART VI. SECT. 7. 
u. Pleading .] — In an action against 
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deft. In his capacity as sheriff & his 
servants & agents for wrongful tres- 
pass 8c wrongful seizure of grain the 
sheriff set up ( inter alia) sect. 2 of 
Public Authorities Protection Act, 
R. S. A., 1922, & relying thereon, 
moved under rule 265 to have the 
statement of olaim struck, out as dis- 
closing no cause of action against said 
sheriff, or, alternatively, under rule 114, 
to have the questions of law raised by 
said defence set down for hearing before 
trial : — Held : the better course would 
be to set down for hearing before trial 
the question whether sect. 2 of said 
Act was a complete answer to the 
statement of olaim. — B arry v. Rae, 
[1934] 1 W. W. R. 74.— CAN. 


PART VIII. SECT. 1, SUB-SECT. 2. 


h 1. Notwithstanding con- 

tract for term certain-— Contract ultra 
vires. £ — Larkins v. Summerside, [1928] 
4 D. L. R. 841.— CAN. 

k i. Appointment until successor 
appointed — Appointment of successor — 
Right to salary in lieu of notice .] — 
Blakeley v. Charles wood Rural 
Municipality, [1928] 2 D. L. R. 657 ; 
[1928] 1 W. W. R. 828 ; 37 Man. L. R. 
331 —CAN. 


1 i. 
Held; 


Of weights & measures .] — 
(1) the office of inspoctor was 


a freehold public office tenable during 
life or good behaviour : (2) an inspector 
was not liable to dismissal at the 
pleasure of the Governor in Counoil 
as the holder of a public office under 
the Govt., but could only be removed 
from office by the justices in petty 
sessions for good cause, Sc after being 
called upon to show cause against his 
removal ; (3) the aoceptance of a 

salary did not affect the tenure of his 
office, or render him liable to dismissal 
by the Govt, as a public servant. — 
Ex p. Bvans(1909), 10 S. R. N. 8. W. 
I ; M N. S. W. W. N. 189 ; IKJ. L. R, 
140.— AUS. 


st. Delegation of authority to depart- 
mental heads .} — The municipal council 
of Sydney passed a resolution providing 
that the discharge or disrating or sus- 
pension of any employee should be left 
in the hands of the heads of the respec- 
tive departments subject to appeal to 
the town clerk, whose decision was to 
be final. An employee who was sub- 
sequently dismissed by a departmental 
head brought an action against the 
oounoil for wromrful dismissal : — 
Held : the council had power to 
delegate its authority to discharge 
employee. — Bayly v. Sydney Muni- 
cipal Council <1927), 28 S, H. N. S. W. 
149; 45 N. S. W. W. N. 40.— -AUS. 
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1042. Add. Annotation : — Dtstd. Mountford v. 
Iiondon County Council, [1935] 2 K. B. 243. 

1046. Add. Annotation : — Consd. Stoke Newington 
Borough Council v. Richards (1929), 45 
T. L. R. 660. 

1047. Add. Annotation : — Consd. Kiddle v. Port 
of London Authority (1929), 93 J. P. 203. 

1048a. For loss of salary — Meaning of salary — 
Constabulary (Ireland) Act, 1922 (c. 55).] — 
(1) In Constabulary (Ireland) Act, 1922 
(c. 55), by which compensation on the basis 
of salary is payable to the members of the 
disbanded Royal Constabulary, the word 
“ salary ” means wages or pay & does not 
include allowances, such as allowances for 
lodging, house-rent, & servant. (2) Under 
Part I, r. 4 of the Sched. to the Act the 
children of a constable who has received 
compensation on his compulsory retirement 
are not, on his death, entitled to any pension 
or gratuity unless his death has taken place 
within 12 months from the date of his receipt 
of such compensation, inasmuch, as, by 
clause 6 of Royal Irish Constabulary Pensions 
Order, 1922, the children of a pensioned 
constable are not, by the mere fact of his 
death, entitled to any allowances unless he 
has died within 12 months from the grant of 
his pension. — Egan v. A.-G., [1931] A. C. 
113 ; 100 L. J. Ch. 18 ; 144 L. T. 227 ; 47 
T. L. R. 91 ; 74 Sol. Jo. 849, H. L. 

1049a. London Passenger Transport Act, 1 OSS- 
Lump sum or annuity.] — In assessing com- 
pensation for loss of office under London 
Passenger Transport Act, 1933, s. 73 (0), the 
Standing Arbitrator may award compensa- 
tion either in the form of a lump sum or an 
annuity. The recipient of the compensa- 
tion has no option & cannot insist upon the 
award in either form. If a lump sum is 
awarded, the arbitrator may apply any 
actuarial tables that he thinks fit, provided 
that the total sum awarded does not exceed 
the sum which could have been awarded to 
a civil servant under the provisions of the. 
Acts & regulations in force on Aug. 13, 1888, 
t.e., the regulations made by the Treasury on 
July 27, 1871. — Rich v. London Passenger 
Transport Board, [1936] 1 All E. R. 912 ; 
80 Sol. Jo. 384, C. A. 

Annotation : — Consd. Allen v. London Passenger Transport 
Board, [1936] 2 All E. R. 122. 

1049b. Managing director of company taken 

over.] — A joint managing director of each of 
two omnibus cos. taken over by the London 
Passenger Transport Board was not offered 
any office or emplovment, & his services were 
dispensed with on the ground that they were 
no longer required. The question arose 
whether he was entitled to have his com- 
pensation assessed under London Passenger 


Transport Act, 1933, s. 73 (4) or (0) : — Held : 
compensation ought to be assessed under 
sub-sect. (6). — Allen v. London Passenger 
Transport Board, [1936] 2 All E. R. 122, 
I). C. 

1049c. Weekly servant.] — Apct. was em- 

ployed as a blacksmith by the London 
County Council in connection with their 
tramway undertaking from Apr. 30, 1928, 
until Nov. 25, 1931, when he was given 
a week’s notice. He was unemployed until 
Apr. 25, 1932, when he was again employed 
at his old job. On July 1, 1933, he passed, 
by virtue of the London Passenger Trans- 
ort Act, 1933, into the employ of resp. 
oard, & thereafter continued doing the same 
work until Jan. 6, 1937, when he was dis- 
missed. His dismissal occurred, not through 
any fault of his own, but because, owing to 
the changing over from tramcars to trolley- 
buses, there was no further work for him. 
Apct. commenced arbitration proceedings, 
claiming that, as he was in the employ of 
resp. board on Mar. 12, 1931, he was, by 
sect. 73 of the Act of L933, entitled to com- 
pensation for having lost his employment. 
It was contended for resp. board (i) that 
sect. 73 did not apply to apct. because he 
had not been continuously employed by the 
London County Council from Mai*. 12, 1931, 
to July 1, 1933, & (ii) that ho had been put 
‘ in no worse a position by the passing of the 
1933 Act, in that he had always been subject 
to a week’s notice, & that, therefore, he was 
not entitled to compensation. It was con- 
tended for apct. that the arbitrator, in assess- 
ing any compensation due, was not entitled 
to take into consideration any earnings apct. 
had made in other employment subsequent 
to his discharge by resp. board : — Held : 

(1) the Act states in plain terms that it 
applies to persons employed on Mar. 12, 
1931, & July 1, 1933, & the ct. has no power 
to road into those plain words a qualification 
that the employment must be continuous 
throughout the time be tween those two dates ; 

(2) the mere fact that a man can be dis- 
charged at a week’s notice does not take 
him out of the definition of “ an existing 
servant,” or out of the Act ; (3) the arbitrator 
has to consider all the circumstances of the 
case with the object of acting fairly between 
the parties, <fe one of the matters he must 
consider is what the apct. has been earning 
since his dismissal. — Re Arbitration between 
Perry & London Passenger Transport 
Board, 11939] 2 All E. R. 421 ; sub nom. 
Perry v. London Passenger Transport 

- Board, 160 L. T. 478 ; 83 Sol. Jo. 478 ; 37 
L. G. R. 387. 

1057. Add. Annotation : — Consd. Stoke Newington 
Borough Council v . Richards (1929), 45 
T. L. R. 660. 


PART VUL SECT. 2, SUB-SECT. 2. 

a. For “ Wiqg v. Cochran* t>. A.-G., 
[19271 L R. 28 5” read ” Wioo v. 
A.-G. or Irish Frxk State, [1927] 


A. a 874 ; 96 L. J. P. C. 88 ; 13 
L. T. 460 ; 43 T. L. R. 457.” 

See, further, Dependencee*, Noi 
714b, 714c. « 


PART VIII. SECT. 2, SUB-SECT. 3. 

■w. Calculated on years of actual ecr- 
vice — Addition of years under county 
scheme .) — O’Sullivan v. Limerick 
C. C. Naughton v. Limerick 0. G., 
[1928]!. R. 493.— IR. 
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PUBLIC HEALTH AND LOCAL ADMINISTRATION, 
Part III. — Control by Ministry of Health. 


9, Add. Annotation : — Retd. A.-G. v. Sunderland 

Corpn. (1929), 40 T. L. R. 10. 

10a. Confirmation of unauthorised improve- 

ment scheme— Effect of Housing Act, 1925 
(c. 14), s. 40 (5).] — Minister of Health v. R., 
Ex p . Yaffe, No. 500c, post. 

14. Add. Annotation: — Dbtd. R. v. Minister of 
Health, Ex p. Yaffe, [1930] 2 K. B. 98. 

20. Add. Annotation : — As to (1) Consd. Crediton 
Gas Oo. v. Crediton U. C., [1928] Ch. 447. 

23. Add. Annotation : — Refd. Clark v. Epsom 
R. D. C., [1929] 1 Oh. 287. 

29. Add Annotation : — Generally, Refd. Blundy, 
Clark & Co. v . London & North Eastern 
Railway (1931), 100 L. J. K. B. 401. 


29a. J — The duty of a local 

authority under 1876 Act, a. 16, to keep 
sewers in repair cannot be enforced by an 
action by a private person for a mandatory 
injunction. The proper remedy is a com- 
plaint to the Minister of Health tinder sect. 
299 of the Act. — Clark v. Epsom Rural 
District Council, [1929] 1 Ch. 287 ; 98 
L. J. Ch. 88 ; 140 L. T. 240 ; 93 J. P. 07 ; 
45 T. L. R. 100 ; 27 L. G. R. 328. 

38. Add. Annotations : — Apld. Clark v. Epsom 
R. D. C., [1929] 1 Ch. 287. Refd. Musical 
Performers’ Protection Assocn. , Ltd. v. British 
International Pictures, Ltd. (1930), 40 T. L. R. 

; 486. 


Part V. — Bye-Laws. 

49. Add. Annotation : — Refd. v. Minister of I 70. Add. Annotations : — Refd. R. v. Minister of 

Health, Exp. Yaffe, [1930] 2 K. B. 98. I Health, Ex p. Yaffe, [1930] 2 K. B. 98 ; 


PART I. 

a. Power to aoguire land — For 
offices. ] — Mayville Local Adminis- 
tration & Health Board v. Gielink 
(1928), 49 N. L. R. 148.— S. AF. 

PART II. SECT. 8. 

o I. Order for abatement of 

nuisance made on report of — Effect 
of report of Department of Health .] — 
Leather v. Doolittle Go., Ltd., 
[1928 J 2 D. L. R. 805 ; 62 O. L. R. 
162.— CAN. 

PART III. SECT. 1. 

■b. Meaning of " public show ** in 
bye-law — Dog racing.] — Held: dog 
racing handicaps, oonductod in a ground 
specially adapted for dog racing, to 
which the public were admitted as 
spectators on paymont, were not a 
* r public show within Burgh Police 
(Scotland) Act, 1892, s. 397. — Bremner 
v. Morrison, [1930] S. O. (J.) 42.— 
SCOT. 

PART III. SECT. 2. SUB-SECT. 1. 

•d. Whether jurisdiction must be 
shown — Order under Housing Acts .) — 
An order of a local authority under the 
Housing Aofcs, if it follow the prescribed 
form, need not show jurisdiction on 
its face like the order of an inferior ot. — 
McCoy v . Core Corpn., [ij)34] i. k. 
779.— IR. 

PART V. SECT. 1. 

a ip. 156) i. By Railway <St 

Municipal Board — Does not validate 
invalid bye-law.] — Re Casa Loma, 
[19271 4 D. L. R. 646 ; 61 O. L. R. 
187.— CAN. 

a (p. 156) 11. Leave to appeal 

from Board — Grounds for granting .] — 
Re Casa Loma, [1927] 4D.L.R. 645 ; 
61 O. L. R. 187.— CAN. 

. a (p. 156) 111. Necessity for— 

Bye-law amending bye-law.) — Approval 
of munioipal board held neoeasary to a 
bye-law amounting In effect to an 
amendment of another bye-law. — 
Worthington v. Forest Hill Vil- 
lage. [1934] 1D.L.R. 608 ; O. R. 17. 
— CAN. 


h (p. 156) 1. .1— Held : the 

statutory duty to publish a bye-law 
In the newspaper of a village under 
Municipal Act. R. S. O., 1914, was 
imperative. — Re Poulin & L ’Original 
Village (1918), 42 O. L. R. 483.— 
CAN. 

co (p. 156) 1. .] — Where 

pending the return of a summons to 
show cause why a certain bye-law of 
the city of Winnipeg should not be 
quashed as ultra vires the council 
repealed the bye-law & enacted a new 
bye-law which overcame appct/s 
ground of complaint Si the motion 
made on the return was, therefore, 
dismissed : — Held : on appeal from 
the refusal of costs to appot. he was 
entitled to costs since the sect, of the 
Charter under which the motion was 
made provides that the Judge may 
u according to the result of the applica- 
tion award costs for or against the 
corpn./’ & in the circumstances the 
word “ result ” should not be read so 
literally as to be confined to the fact 
of the dismissal of the application. — 
Re Turner & Winnipeg City, [1933] 
1 W. W. R. 651 ; 3 D. L. R. 486 ; 41 
Man. L. R. 372.—CAN. 

e« (p. 156) 1. .\—Rc 

MoCutcheon & Toronto Corpn. 
(1863), 22 U. C. R. 613.— CAN. 

11. (p. 156) 1. .) — Pursuant 

to the power given It by the oity charter 
to pass bye-laws regulating its pro- 
ceedings the Winnipeg oity council 
passed & bye-law reading : “ Notioe at 
a previous regular meeting shall be 
given of all motions for introducing 
new matter other than matters or 
privilege & bringing up petitions, re- 
ports Si communications, & no motion 
shall be discussed unless such notice 
has been given . . . : — Held : the bye- 
laws in question herein which provided 
for the compulsory dosing of shops 
on Saturday or on Wednesday after- 
noons introduced " new matter ” 
within the bye-law quoted above &, 
since no notioe ot the motion to intro- 
duce them had been given at any 
revlous meeting of the council, said 
ye-laws were invalid, although no 
member of the council had objected to 
their introduction ; &, they must be 
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quashed. Costs given appot. — Ran- 
nard v. Winnipeg City, [1935] 3 
W. W. R. 35 ; 43 Man. L. R. 385 ; 
revsd. [1937] 1 W. W. R. 539; 45 

Man. L. R. Ill ; 68 Can. C. C. 275.— 
CAN. 

jj (p. 156) 1. Non -com- 

pliance with condition precedent .] — 
When in passing a bye-law a municipal 
council exceeds Its limited jurisdiction 
or ignores a condition precedent to the 
exercise of the powers conferred on it 
by statute the duty of the ot. is to 

a uash the bye-law for illegality or, in 
le case of a prosecution under it, to 
dismiss the charge ; &, therefore, 

evidence is admissible to show that the 
condition precedent had not been 
complied with. — R. ex rel. Donald v. 
Thompson (No. 1) (Sask.), [1929] 4 
D. L. R. 958 ; 2 W. W. R. 563 ; 52 
Can. Crim. Cas. 47.— CAN. 

mm (p. 156) i. .) — 

Where the illegality of a bye-law 
appears upon its face there is no 
discretion in the ot. to refrain from 
quashing it. A rating bye-law pro- 
vided " that the rate for public school 
purposes be as requested by public 
school trustees ” : — Held : it was 
Invalid, because it attempted to dele- 
gate the power wbloh by the Municipal 
Act Is vested solely in the township 
council to the public school trustees 
of the several school sections, & the 
Illegality appeared on the face of the 
bye-law . — Re Middleton & Goderich, 
U93U 4 D. L. R. 75 ; O. R. 392.— 
CAN. 


PART V. SECT. 2, SUB-SECT. 1. 

52 v. .] — R. v. Penner, 

[1930] 1 D. L. R. 834; 53 Can. C. C. 

242.— CAN. 

ooo (p. 157) 1. Bye-law pro- 

hibiting keeping of animals — Except 
with consent of council — Conditions 
under which consent given not set out .} — 
Miller v. Brighton City, [1928] 
V. L. R. 375 ; [1928] Argus L. R. 209. 
— AUS. 


dddd (p. 157) I. Re Fox 

Rorr & London, [1927] 4 D. L. R. 
684 ; 61 O. L. R. 209 ; revsd. [1928] 1 
D. L. R. 849 ; 61 O, L. R. 653.- -CAN. 
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British Trawlers’ Federation, Ltd. v. London 
& North-Eastern By. Co. <1932), 147 L. T. 
313. 

89. Add. Annotation : — Consd. Ireland v. Wilson, 
[1936] 3AUE. E. 368. 


Conduct.] — By a local Act, a local 

authority was empowered to make such 
bye-laws as it thought fit for ( inter alia), the 
regulating of hackney carriages & carts 
plying for hire within the borough & for 


r (p. 158) I. Scrutiny — 

Power a of county court judge .] — A 
county ct. judge holding a scrutiny of 
the ballot papers deposited in a vote 
on a municipal bye-law may go behind 
the voters* list & inquire if a tenant 
whose name is placed thereon has the 
residential qualification entitling him 
to vote. The judge has no power to 
Inquire whether rejected ballots were 
cast for or against the bye-law. 
Ballots rejected on a scrutiny must be 
deducted from the total number of 
votes cast in favour of the bye-law. — 
McPherson v . Mehrinq, [1913] 47 
8. 0. R. 451.— CAN. 

aa (p. 158) i. Re 

Howard & Toronto Corpn., Re 
Sweet & Toronto Corpn., 11928] 
1 D. L. R. 952 ; 61 O. L. R. 563.— CAN. 

aa (p. 158) ii. Question for 

municipal council. ] — A bye-law expro- 
priating a public park land passed by a 
township council was attacked upon 
the ground that it was not enacted in 
the public interest, but in the interest 
of a land co. : — Held : the matter was 
one to be determined by the council. — 
Hurst v. Merska, [1931] 3 D. L. R. 
355 ; O. R. 290— CAN. 

bb (p. 158) i. Test .] — In deter- 
mining whether a municipal bye-law 
was passed in the public or a private 
interest the primary moving force 
behind the bye-law must bo looked at, 
& if that force emanates from a 
private source & is to save harmless or 
to reimburse the corpn. with respect 
to all costs & is to reap the primary 
direct benefit from the bye-law, it may 
safely be concluded that tho bye-law 
was in a private & not In the public 
interest.— W allace v. Dauphin Town, 
[1932] 2 W. W. R. 405.— CAN. 

■o. Right to question validity — In 
summary proceedings.] — Held : it is 
competent in a summary proceeding 
to challenge the validity of a bye-law 
made by a local authority, even though 
it has obtained the approval of the 
Sheriff & of the Secretary of State. — 
David Lawson, Ltd. v . Torrance, 
[19291 S. C. 119 (J.).— SCOT. 

«d. Bye-law in the “ interests of the 
city.” 1 — In determining whether a city 
bye-law was “ passed bond fide in the 
interests of tho city ” within the city’s 
charter, allegations of unreasonable- 
ness, oppressiveness & unequal opera- 
tion are of importance only so far as 
they have a bearing upon the questions 
of “ bona /ides ” & “ public interests.” 
The question of what are the interests 
of the city is certainly, at least primd 
facie, one for the city council to pass 
upon without undue interference from 
the cts. The mere fact that a bye-law 
benefits one Individual or class at tho 
expense of another does not necessarily 
indicate that it is not in the " interests 
of the oity.” The burden of showing 
that a byo-law, otherwise valid, was 
not passed in good faith in tho interests 
of the city is on the person attacking 
it. — K eily v . Edmonton City, [1931] 
1 W. W. R. 365 ; 2 D. L. R. 705 - 
CAN. 

m. Bye-law in future tense — Valid. ] — 
St. Gervais v . Goulet, [1931] 3 
D. L. R. 604.— CAN. 

sf. Petition for bye-law relating to 
local improvement — Sufficiency of peti- 
tion.}— The ct. cannot quash a bye-law 
of a council for undertaking a work on 
petition. If the clerk oertified to the 
sufficiency of the petition, even though 
the clerk in giving his certificate made 
a mistake of law by misinterpreting 
the requirements of Local Improve- 
ment Act, R. S. 0., 1927, k 11.— Be 


Britton & Toronto City, [1934] 1 
D. L. R. 368.— CAN. 

•k. Jurisdiction of court. 1 — The ot. 
cannot question the validity ot a bye- 
law which has been approved by the 
Ontario Railway & Municipal Board. — 
Re Harper & East Flamborouoh 
Township (1914), 32 O. L. R. 490.— 
CAN. 

si. Bye-law in excess of powers — 
Whether corporation liable in damages.] 
— A corpn. is not liable for damages 
caused by a bye-law passed under a 
misconstruction of its powers unless 
such liability is imposed by statute. — 
Pocook tJ. Toronto City Corpn. 
(1896), 27 O. R. 635.— CAN. 

so. Non-observance of statutory re- 
quirements .) — Fleming v . Sandwich 
Town (1918), 44 O. L. R. 514— CAN. 

sr. Closure of shops. ] — The ct. will 
not interfere with the judgment of a 
city council in passing bye-laws 
requiring shops to close in the summer 
months on Wednesday or Saturday 
afternoons. — Winnipeg v . Rannard 
Yale Shoe, Ltd., [1937] 2 D. L. R. 
683.— CAN. 

st. Closure of beverage rooms.] — A 
corpn. has no power to enact a bye- 
law submitting to municipal electors 
the question of closing beverage rooms 
at certain hours throughout the whole 
Province . — Re Thomas '& Hamilton 
C lT F , [1938] 1 D. L. R. 374 : 69 Can. 

C. C. 299 ; 7 F. L. J. (Can.) 181.— CAN. 
sw. B,/o J"V) licensing matters for- 
bidden by Criminal Code.] — A bye-law 
to licence cranes, slot machines & othor 
devices is bad as an attempt to licence 
for the benefit of tho municipality 
things forbidden by the Criminal Code. 
— Morrison v. Kingston, [1937] 4 

D. L. R. 740 ; 69 Can. O. C. 251 ; 
sub nom . Re Morrison & Kingston 
City, [1938] O. R. 21.— CAN. 

sz. Amending bye-law.] — An amend- 
ing bye-law excepted a certain 10 
acres from the area covered by the 
original bye-law (prohibiting fox- 
farms within that area). Notice of 
motion to amend the bye-law was given 
at a regular meeting. Its adoption 
- being objected to by the present appet., 
the motion was not acted upon but 
was apparently put over, without being 
formally postponed or adjourned. At 
a later special meeting the amending 
bye-law was passed, without any 
further notice of motion having been 
i given: — Held: sect. 319 of Municipal 
Act, 1933, had not been complied with 
& the byo-law must bo quashed. — 
Miller v . Charlebwood Rural Muni- 
cipality, [1937] 3 W. W. R. 686.— 
CAN. j 

■b. Carrying on business.] — C., who 
resided in Vancouver, was employed 
by an extra-provincial po. as Its repre- 
sentative there. Tho co. rented desk 
room in a Vancouver office & C.’s duty 
was to see that orders for the purchase 
of lumber made by the co. from its 
head office were filled & the lumber 
shipped from British Columbia ; he 
did not obtain orders for the sale or 
purchase of any goods. He was con- 
victed under bye-law 1954 for that 
being a person carrying on business 
within said city he did fail to obtain a 
licence in respect thereof 8c pay the 
specified fee. On a stated case : — 
Held : C. was not a person within the 
meaning of said bye-law & that said 
facts did not constitute the carrying 
on a business or maintaining a business 
by him within the bye-law. — R. v. 
Coy, [1938] 1 W. W. R. 784.— CAN. 
sd. Bye-law held invalid — No building 
licence necessary — Mandamus to issue 

17 


refused.] — Re Nychuk (No. 2), [1939] 
1 W. W. R. 112 : ID. L. R. 798.— 
CAN. 

sf. Submission to electors — Whether 
necessary — Borrowing .] — Krjkwktski 
v. Winnipeg City, [1938] 3 W. W. R. 
452 ; 4 D. L. R. 577 ; 46 Man. L. R. 
322.— CAN. 


PART V. SECT. 2, SUB-SECT. 2. 


54 iii. .] — Re Dunlop & Town- 
ship of Douro (1859), 18 U. C. R. 
227.— CAN. 

64 Iv. .] — In relation to the sub- 
ject-matter of a bye-law, the powers of 
the corpn. must be exercised strictly 
within the limits & in the manner 
prescribed by the statute. — Re Hom- 
fray & Kamloops Building In- 
spector (1933), 46 B. C. It. 475.— CAN. 

k (p. 160) 1. Creation of 

monopoly. ]— Toronto r. Mandel- 
RAUM, -11932] 3 D. L. R. 604.— CAN. 

ee (p. 160) i. Bye-law creating 

lien — For unpaid water rates — Ultra 
vires.] — Burchell v . Sydney Corpn., 
[1927] 1 D. L. R. 486 ; 59 N. 8. R. 
94.— CAN. 

h (p. 161) i. .]— Re 

Boylan & Toronto Corpn. [1887), 
15 O. R. 13.— CAN. 


m (p. 161) I. New 

Year's Day .] — A county licensing ct. 
issued a bye-law that all licensed 

E remises within tho district including 
ins ac hotelB, except as regarded 
travellers 8c lodgers thorein, should be 
closed wholly on Now Year’s Day, 
&, when New Year's Day fell on a 
Sunday, then on Monday, Jan. 2 : — 
Held : under this bye-law a Monday 
falling on Jan. 2 must be treated as 
a Sunday, &, accordingly, that an 
hotel-keeper who had supplied a cus- 
tomer on such a Monday outwith tho 
permitted woek~dav hours had not 
infringed his certificate whore the 
customer was a bond fide traveller, who 
could lawfully have boon supplied on 
Sunday. — Henderson v . Robs, [1928] 
S. C. (J.) 74 - SCOT. 

t (p. 161) i. Rate likely to 

produce less money than required .] — 
Held : the ct. would not interfere. — 
Re Gilchrist & Sullivan Corpn. 
(1879), 44 U. O. R. 588.— CAN. 

e (p. 161) 1. Street 

not yet opened .] — A bye-law provided 
for tho construction of side walks on a 
street to be opened : — Held : as the 
street shQwn on the plan, was not vet 
& might never bo a publio street, the 
council exceeded its authority in 
passing the bye-law, which should 
therefore be quashed ; the discretion 
of tho ot. should not be exercised in 
favour of the bye-law. — Re CJhappub 
& La Salle Town, [1928] 2 D. L. U. 
950 ; 62 O. L. R. 140.— CAN. 

e (p. 161) Ii. Bye-law 

authorising improvement* of street — 
Passed before land acquired.] — Re 
Chappub & La Salle Town, [1928] 
2 D. L. R. 950 ; 62 O. L. R. 140.— 
CAN. « 


• (p. 161) III. Bye-law 

regulating width of streets on laying- 
out building sites — Whether applicable 
to roods giving access to building estate* ] 
— Robe v . Sydenham Local Adminib- 
tration & Health Board (1928), 49 
N. L. R. 203.— S. AF. 

dd (p. 161)1. Fee imposed 

on every truck delivering merchandise — 
Whether applicable to trucks belonging 
to owner outside municipality .] — Muni- 
cipal Act, R. S. B. C, 1924, c. 179, 
b. 290 (34), as enacted by 1925, c. 35, 
a. 28, which empowers a municipality 
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regulating the conduct of the drivers thereof to the standard required Jc unreasonable, 

reasonably. A bye-law was accordingly & that it was therefore void & unenforce- 

made which provided : “ Every driver of a able : — Held : the bye-law was neither un- 

hacknsy carnage shall when working or ply- certain nor unreasonable & was therefore 

ing for hire . . . conduct himself in a proper valid & enforceable. — Ireland v. Wilson, 

civil & decorous manner at all times.” In [1936] 3 All E. R. 358. 

a prosecution under the bye-law it was con- 97 *. Bye-lmw regulating conduct.] — Ireland v. 
tended that the bye-law was uncertain as Wilson No. 91a ante. 


to Impose a lioenoe fee on “ the owner 
or driver of every truck plying for hire 
or used for the delivery of wood, coal, 
merchandise or other commodity/ 
authorises It to demand the fee from 
every owner of a truck used for the 
delivery of merchandise within the 
municipality, even though the owner 
is an outsider. — North Vancouver 
v, F, R. Stewart & Co., [1928J 1 
W. W. R. 586 ; 49 Can. Grim, Cos, 
216 ; 39 B. 0. R. 401. — CAN. 

dd (p. 161) If. — - Bye-law 

rtguiring vehicle a licensed by town 
council to obtain additional county 
licence.]— Scottish Motor Traction 
Co., Ltd. v. Lanarkshire County 
Council, [1928] S. 0. (Qt. of Bess.) 
909 : rmad. (1929), 142 L. T. 170 H. L. 
— Scot. 

dd (p. 101) iU. Bye-law 

prohibiting use of vehicle in jitney bus 
service 'without licence— Jitney licences 
no longer issued .) — R. v. ShawRa, [1929] 

1 D. L. R. 321 ; 50 Can. Grim. Cas. 267 ; 
63 O. L. R. 158.— CAN. 

dd (p. 161) iv. Bye-law prescrib- 

ing parking areas for vehicles — Whether 
bye-law regulating traffic — Right to 
charge for use of parking areas.)— 
Schilling v. Melbourne City, [1928] 
V. L. R. 302 ; [1928] Argus L. R. 203. 
— AUS. 

h (p. 162) I. Bye-law restricting 

the oartyinq-on of restaurants.] — Re 
Bye-Law no. 304 of Minneposa 
Town, Wono Sing v . Minnedoha, 
[19181 3 W. W. R. 181.— CAN. 

o (p. 162) I, — — • — — Power to sweep 
chimneys confined to chimney inspectors . ] 
— R. v. Johnston (1876), 38 u. C. R. 
549.— CAN. 

h. 1 Regulation of botanic park — 

Bye-law prohibiting meetings without 
consent of governors — Valid.] — Fox v. 
Allohuroh, [1926] 8. A. S. R. 384 1 
affd. t 40 C. L. It. 135.— AUS. 

■f. Licensing taverns.]— Re 

Brodie £ Bowmanvillk Corpn. 
(1876), 38 U. O. R, 580.— CAN. 

•ff. Bye-law increasing service 

tax— Invalid .) — Hardy v. Edmonton 
Corpn. (AltaA [1925] 1 D. L. R. 256; 
[1924] 3 W. W. R. 936.— CAN. 

•h. Bye-law regulating the hous- 

ing of motor trucks apparatus used 
in truck cartage business — Construction.) 
— Re Rtronach, [1928] 3 D. L. R. 216 ; 
49 Cau. Grim. Gas. 336 ; 61 O. L. R. 
636.— CAN. 

•1. — — Tax on non-resident building 
contractors — d mounts to indirect taxa- 
tion — Ultra vires. ] — Applt. city was 
by statute empowered to pass bye- 
laws imposing a tax on contractors 
resident outside this provinoe doing 
business withm ** tbe city. It passed 
a bye-law enacting that all contractors 
non-residents of the province who 
should engage In the business of a 
contractor for the performance of any 
work within the city, under a contract 
or agreement, should pay to the city 
“ on every Buob contract or agreement 
a direct tax/* the tax to be a percentage 
of the contract prim, graduated on a 
sliding scale according to the amount 
of the oontraot. The city claimed 
from reap, payment of a tax, in aooord- 
anoe with the bye-law, of a percentage 
on the amount of resp.’s oontraot for 
the building of an hotel Held .* the 
tax was “Indirect taxation/* £ the 
bye-law imposing it was ultra vires. — 
Charlottetown City v . Foundation 


Maritime, Ltd., [1932] & C. R. 689,— 
CAN. 

q (p. 162) I. License fee varying 

with number of petrol pumps.] — A bye- 
law making garage license fees variable 
with the number of pumps is not 
ultra vires.} — Re Slater k Kelly, 
Ltd., [1038] 4 D. L. R. 708.— CAN. 

q (p. 162) U. Retrospective poll 

tax.]— Re Enns & Indian heap Town, 
[1938] 3 W. W. R. 721 ; [1939] 1 
JD. L. R. 316; 71 Can. C. 0. 280.— 
CAN. 

q (p. 102) iii. • — - — Structure of build- 
ings.) — Municipal Act, R. S. C., 1937, 
a. 407 (4), only gives authority to the 
Council to regulate the structural 
nature of buildings & to provide for 
the granting of permits for them. — 
R. v. Joy Oil Co., n&38] 4 D. L. R. 
132 ; O. R. 662.- — CAN. 

q (p. 162) iv. Construction of 

buildings.] — The provision in the bye- 
law in question herein, bye-law No. 608 
of tbe city of Kelowna, prohibiting the 
construction of any building or part 
thereof “ within the city limits ** 
without a permit from tbe building 
inspector, is invalid since it exceeds tbe 
powers given by sect. 54 (56) (ii) of the 
Municipal Act , as amended by 1933, 
e. 40, s. 4. Bald powers deal with the 
construction of buildings “within 
the Are limits Of the municipality.**— 
R. v. Nyohuk, [1939] 1 W. W. R. 108 ; 
1 1). L. R. 797 ; 53 B. C. R. 272.— 
CAN. 

so. Discrimination between skilled <& 
unskilled labour.] — A bye-law which 
requires a lioenoe for carrying on an 
occupation, £ discriminates between 
skilled & unskilled labour is ultra vires. — 
R. v. McDonald, [1035] 2 D. L. R. 
005 ; 8 M. P. R. 568.— CAN. 

PART V. SECT. 2, SUB-SECT. 4. 

11 1. Bye-law regulating dance 

halls.] — A bye-law passed in pur- 
ported exercise of the power given by 
Winnipeg Charter to regulate & license 
dance halls defined “ dance hall** as 
inter alia “ any building or portion 
thereof . . . the use of which is per- 
mitted to any person or group of 
persons for dancing ** : — Held : this 
part of the definition was void because 
its generality rendered it uncertain & 
unreasonable • & since if the bye-law 
applied to deft/s premises it could be 
only because of said clause, his con- 
viction for a violation of the bye-law 
was quashed. — R. (MoCorquodale) v. 
Wono, [1937J1W.W.R. 652; 1D.L.R. 
347 ; 67 Gam O. O. 288.— CAN, 

PART V. SECT. 2, SUB -SECT. 5. 

a (p. 163) 1. Excessive fee for 

licence .] — Crookston v. Miller, (19121 
7 D. L, R. 771.— CAN. 

1 (p. 165). 4dd. Citation affd 22 
O. L. R. 342. 

PART V. SECT. 3. 

sb. Bye-law for licensing palmists — 
Meaning of " carrying on calling of 
pahnisL ,, ]— J The definition of tbe word 
“ palmist ** in Winnipeg bye-law No. 
10,634, which provides that the term 
shall include “ any person who gives 
free palm readings in connection with 
the sale of books ... or of the per* 
formanoe of any service for which a 
charge is made ” £ imposes a licence 
fee “to carry on the oalltng of a palm- 
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1st ” does not add anything to the 
significance of the word ae used In the 
sect, of the Winnipeg Charter authoris- 
ing the city to pass bye-laws for the 
preventing, regulating, limiting, inter 
alia, “ palmists ” & for defining 
“ palmists/* The giving of free in- 
structions in art held to be earrying 
on of the calling of a palmist. — R. v. 
Best, [1934] 3W.W.R, 635 ; [1935] 

1 D. L. R. 158 ; 62 0. O. C. 340.— CAN. 

sd. Bye-law fixing prices for dry 
cleaning .] — A city bye-law fixing prices 
for dry cleaning docs not apply to an 
agency within the city, although the 
cleaning is don© elsewhere. — R. v. 
Marvo System of Dry Cleaning, 
Ltd., [1935] 9 D. L. R. 480 ; 64 Gan. 
O. 0. 46.— CAN. 

sf. Dance hall — What is.] — A 
restaurant permitting dancing without 
extra charge is a “ dance hall ** requir- 
ing to be licensed by a bye-law relating 
to dance halls. — R. (MoCorquodale) v. 
Wong, [1937] 1 W. W. R. 552: 1 
D. L. R. 347 ; 67 Can. C. O. 288 ; 
revsd., [1937] 2 D. L. R. 802; 45 
Man. L. R. 137.— CAN. 

sk. Bye-law relating to* signs .] — A 
statutory power to prohibit the erection 
of signs & the posting of notices does 
not authorise a bye-law prohibiting 
signs but saying nothing of notices. — 
Re R. v. Cullian, [1937] 4 D. L. R. 
070 ; O. R. 922.— CAN. 

•p. Detached private residence — What 
is.]— Premises used as a home for 
paying guests in addition to the lessee 
cannot be said to be a “ detached 
private residence *’ within the meaning 
of a byo-iaw. — R. (Workman) v. 
Roulkt, [1937J 4 D. L. R. 549 ; sub 
nom. Re R. v. Roulet, [1937] O. R. 
912.— CAN. 

PART V. SECT. 4. 

1 i. Attorney-General .) — Where 

the law resulting from the exercise of 
a statutory power to make a bye-law 
operates for the general advantage 
of the public at large, none but the 
A.-G. may sue in respect of its breach. 
— A.-G. & Lumley v. T. S. Gill £ Son 
PTY., Ltd.. [1927] V. L. R. 22 ; [1927] 
Argus L. R. 223. — AUS. 

sj. Action to restrain enforcement of 
illegal bye-law — Effect of Rural Munici- 
pality Act , s. 336. J— The provision of 
sect. 335 of Rural Municipality Act. 
It. S. 8., 1920 (c. 89), that no action 
can be commenced in respect of any- 
thing done under an illegal bye-law 
or resolution until a month after the 
quashing or repealing of the bye-law 
or resolution £ until a month after 
written ndtloe of the intention to bring 
the action does not apply to an action 
to prevent the municipality tram 
enforcing rights claimed by it under an 
illegal bye-Jaw. — V illkneuve v. Rural 
Municipal of Krlvinoton, U929] 2 
D. L. R. 919 ; 1 W. W. R. 186 ; 23 
S. L. R. 406.— CAN. 

•L When enforceable by injunction, 1 
— A bye-law whioh is aimed at the 
oonduct of a business rather than at 
the use of tbe land for the purpose of 
the business cannot be enforced by 
injunction. — T oronto City v . Handel- 
BAUM. [1932) O. XL 662. — CAN. 

so. Discretion of council of c orpora- 
(ion. ] — The ©t. cannot interfere with 
the discretion of the council of the 
corpn. in the administration or oanying 
out of a bye-law. — JRe Joy Oil Go., 
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120. Add. Annotation : — Retd. Bean v. FI ax ton 
R. D. 0. (1928), 139 L. T. 320. 

121a. .] — Plfcfa., a firm of builders who 

had, as a private enterprise of their own, 
built a numbfer of houses upon land situate 
within the jurisdiction of defts., had not 
complied with defts.* bve-laws as to the 
drainage, with the result that differences 
arose Detween the parties. Subsequently, 
by agreement, defts. appointed a sub- 
committee to settle all outstanding matters, 
& an agreement was arrived at between pltfs. 
<& the sub-committee. One of the terms of 
that agreement was that pltfs.’ drainage 
scheme should remain, although it was con- 
trary to defts.’ bye-laws. Defts. having 


Part VI. — Legal 

137a. Town Police Clauses Act, 1847 

(c. 89).] — A corpn. was convicted upon an 
information preferred on behalf of a limited 
co. under sect. 47 of above Act, by one of 
its directors, for permitting a motor omnibus 
to be used as a hackney carriage within the 
prescribed area, without having obtained the 
necessary licence under the Act : — Held : 
that P. H. Act, 1875, s. 253, takes the place 
of Town Police Clauses Act, 1847 (c. 89), 

8. 73, which enabled “ any person ” to 
recover penalties for offences against that 
Act, & therefore except in the case oi informa- 
tion by a party aggrieved or the local 
authority for the district, the consent of the 
A.-G. is now a condition precedent to pro- 


repudiated the agreement to which their 
sub-committee was a party, pltfs. brought an 
action claiming specific performance : — Held : 
as it had not been established that the build- 
ing of the houses by pltfs. was, or formed part 
of, a housing scheme to which Housing Act, 
1925 (c. 14), s. 99, applied, the verbal con- 
tract made by the sub-committee was not 
binding on defts., for the reason that defts. 
could not confer upon the sub-committee a 
power of entering into any such contract. 
Neither had the Minister power under sect. 99 
to relax the bye-laws in a private building 
scheme. — W illiam Bean & Sons, Ltd. v. 
Flaxton Rural District Council, [1929] 
1 K. B. 450 ; 98 L. J. K. B. 20 ; 139 L. T. 
320 ; 92 J. P. 121 ; 26 L. G. R. 335, C. A. 


Proceedings. 

ceedings for the recovery of penalties under 
the Town Police Clauses Act, 1847 (c. 89). — 
Sheffield Corpn. v. Kitson, [1929] 2 K. B. 
322 ; 98 L. .1. K. B. 561 ; 142 L. T. 20 ; 93 
J. P. 135 ; 45 T. L. R. 516 ; 73 Sol. Jo. 348; 
27 L. G. R. 533 ; 28 Cox, C. 0. 674, D. C. 

139. Add. Annotation : — N.F. Sheffield Corpn. w. 
Kitson, [1929] 2 K. B. 322. 

• 158. Add. Annotation: — Consd. R. v. South- 
Eastern Essex Assessment Committee, Ex p. 
Patterson (1935), 153 L. T. 152. 

168. Add. Annotation : — Apld. Holt Bros. & 
Whitford v. Axbridge Rural District Council 
(1931), 96 J. P. 87. 


Part VII. — Particular Provisions 


198. Add. Annotation : — Refd. London County 
Council v. Stilgoe (1931), 95 J. P. 149. 

199. Add. Annotation : — Refd. Re Whitaker, Rooke 
v. Whitaker, [1929] 1 Ch. 662. 

200. Add. Annotation : — Refd. Re Whitaker, Rooke 
v. Whitaker, [1929] 1 Ch. 662. 

208. Add. Annotations : — Consd. China Navigation 
Co. v. A.-G. (1932), 48 T. L. R. 375. Refd. 
Liverpool Corpn. v. Maiden (Arthur), Ltd., 
[1938] 4 All E. R. 200. 

203a. Under local Act — Terms — Whether fee 

included.] — Under the provisions of a local 
Act, defts. were granted licences for the 
erection of advertisements on houses, & in, 
respect of eachJLicence the corpn. asked for a 


fee, in some cases of 10s. Qd. & in others of 
£1 Is. It was contended that they were 
entitled to do so because the Act provided 
that the licences might be granted under & 
subject to such terms & conditions as the 
corpn. might deem proper : — Held : upon 
the construction of the Act, the terms & 
conditions could not include the payment 
of a fee in respect of the granting of the 
licence. — Liverpool Corpn. v. Arthur 
Maiden, Ltd., [1938] 4 All E. R. 200. 

204a. Validity.]— Bv the proviso to Advertise- 

ments Regulation Act, 1907 (c. 27), s. 2, any 
bye-laws made under that section must pro- 
vide for the exemption from the operation of 
such bye-laws of any hoardings or similar 


Ltd. & Toronto, [1937] 1 D. L. R. 
541 ; O. R. 243 ; 67 Can. O. C. 325 ; 
on appeal. [1937] 2 D. L. R. 559. — 

GAN. 


PART V. SECT. 6. 

•r. Bye-law relating to licensing of 
chimney-sweeps — Municipality not en- 
titled to fix charges for cleaning. ] — 
Soanes v. Johnston, [1930] 4 D. L. R. 
290.— CAN. 

PART VI. SECT. 2. 

.. «T. Keeping marine store without 
licence — In whose name action lies .} — 

J.S. 


Halifax City v. O’Connor (1881:), 
15 N. 8. R. (3 R. & G.) 190.— CAN. 

PART VI. SECT. 5, SUB-SECT. 1. 

•k. Powers of arbitrator — Assess- 
ment of compensation — Where corpora- 
tion had no power to expropriate 
claimant* s land.) — Re 8t. Michael’s 
College & Toronto Corpn., [1928] 
3 D. L. R. 710 ; 62 O. L. R. 410.— CAN. 


PART VI. SECT. 6, SUB-SECT, 1.— B. 

h. Citations .—For " [1923] S. C. R. 
586," read " 63 8. C. R. 686." 


PART VII. SECT. 2, SUB-SECT. 1. 

k i. Requiring licence — Valid. ) — 

Wroblewbkj v. McLaren (1927) 29 
W. A. L. R. 24.— AUB. 

ta. Meaning of “ hoarding .’’I — A 
regulation made under Control of 
Advertisements Act, 1916, provided 
that no person should erect or exhibit 
any sign, placard, poster or hoarding 
or any device designed to be an adver- 
tisement in certain specified situations : 
— Held : “ hoarding " meant a hoard- 
ing designed to be an advertisement or 
to contain an advertisement posted on 
it. — Miller v. Pen-folds Wines, 
Ltd., [1937] S. A. S. R. 11.— AUS. 
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structnree in use lor advertising purposes at 
the time of the making of the Dye-laws & of 
any advertisements exhibited at that time 
for a period not less than five years. In 19 1 1 
a county council made bye-laws under the 
section containing such an exemption as is 
there specified. In 1927 the council made 
further bye-laws under Advertisements Regu- 
lation Acts, 1907 (c. 27) & 1925 (c. 52), con- 
taining a similar exemption, which, however, 
was qualified by the words “ but this ex- 
emption shall not extend to any hoarding or 
similar structure or any advertisement to 
which the bye-law <of 1911) applied ” : — 
Held: (1) the bye-law in this form was valid 
& intra vires, since hoarding, etc., to which 
the earlier bye-law applied had already 
enjoyed the statutory period of exemption, 
& were not entitled to a second period ; while 
others were in no way prejudiced by the 
exception ; (2) a gable end of a building 

25 feet high was not a “ hoarding or similar 
structure.” — Gloucester Billposting Co\, 
Ltd. v. Hopkins (1932), 96 J. P. 462 ; 30 
L. G. R. 488. 

204b. Construction — “ 12 feet in heigh t.* 5 ]— 

Deft, was summoned for erecting & main- 
taining for advertising purposes a hoarding 
or similar structure in contravention of a bye- 
* law made under Advertisements Regulation 
Act, 1907 (c. 27), s. 2, prohibiting the erection 
or maintenance for advertising purposes of 
any hoarding or similar structure exceeding 
12 feet in height. The alleged hoarding or 
structure consisted of rectangular panels or 
advertisement boards measuring approxi- 
mately 20 feet in length horizontally & 10 feet 
in height vertically & attached to the wall of 
a building. On these panels picture posters 
were pasted. Although the panels did not 
themselves exceed 12 feet in height, they were 
fixed in such a position on the wall as to be 
more than 12 feet above ground level : — 
Held : (1) the words 12 feet in height meant 
the measurement of the hoarding itself & not 
the height at which it was above ground 
level ; (2) per Avory, J., neither the wall 
nor the panels were hoardings or similar 
structures within the meaning of the bye-law, 
which was intended to apply to some in- 
dependent structure erected on the ground 
& not to panels fixed to a wall. — Royle v. 
Ormh (1932), 96 J. P. 468 ; 30 L. G. R. 494. 

204c. “ Hoarding or similar structure ” — What 
amounts to. ^Gloucester Billposting Co., 
Ltd. v . Hopkins, No. 204a, ante. 

204d. .} — Royle v. Ormh, No. 204b, ante • 

204e. View of rural scenery affected.] — 

Scrimgeour v . Stoke-on-Trent & North 
Staffordshire Billposting Co., Ltd. 
(1936), 80 Sol, Jo. 324, D. C. 

2041. What amounts to “ hoarding.”] 

Applts. erected or fixed, or caused to be 
erected or fixed, at a certain part of a public 


street an advertisement wimh was separated 
into a number of smaller pieces, each less 
than 12 feet in height, without previously 
submitting plans & sections to the local 
authority. Applts, were thereupon charged 
with having unlawfully Infringed a certain 
byelaw made by the local authority under 
Advertisements Regulation Act, 1907, s. 2 (1 ), 
for the regulation & control of hoardings & 
similar structures used for the purpose of 
advertising when they exceed 12 feet in 
height. The magistrate convicted applts., 
holding that the fact that the whole advertise- 
ment was separated into a number of smaller 
pieces, each less than 12 feet in height, did 
not evade the regulations. Thereupon this 
appeal was brought, & applts. contended 
that the panels or pieces, constructed & 
fixed in that manner, did not constitute an 
advertisement hoarding within the meaning 
of the byelaw : — Held : the panels, as con- 
structed & fixed, did constitute an advertise- 
ment hoarding within the meaning of the bye- 
law, & applts. were rightly convicted. — 
Horuoks, Ltd. v. Garvie, [1939] 1 All E. R. 
335 ; 83 Sol. Jo. 239 ; m*b nom. Horlicks, 
Ltd. v. J arvie, 37 L. G. R. 251, D. 0. 

204g. No reference to injurious affection of 

amenities — Validity.] — Reaps, exhibited on a 
flank wall of certain premises three advertise- 
ments, of which only one related to the trade 
or business carried on upon those premises. 
The premises were within 50 yards of a public 
park, & the advertisements were visible from 
that park. The local authority, acting under 
powers panted to them by Advertisements 
Regulation Act, 1907, s. 2, had passed a bye- 
law providing that advertisements should 
not be exhibited within 50 yards of specified 
public parks so as to be visible from them 
unless such advertisements related to the 
trade or business carried on upon the 
premises : — Held : the byelaw was intra vires 
the local authority, although it did not con- 
tain auy provision requiring that the ameni- 
ties of the neighbourhood had to be injuriously 
affected in order to constitute an offence 
thereunder. — Twickenham Corpn. v . Solo- 
signs, Ltd., [1939] 3 All E. R. 246 ; 161 
L. T. 22 ; 103 J. P. 263 ; 56 T. L. R. 789 ; 
37 L. G. R. 424, D. O. 

214a. Advertisement hoarding.] — Applts. erected 
on their land at. the side of a main road in 
the county of Surrey an advertisement 
hoarding without the consent of the county 
council. The Surrey County Council Act, 
1931, s. 67, enacted that any person con- 
structing, forming or laying out any street 
or means of access, or erecting any building 
in contravention of thte provisions of that 
sect., should be liable to a penalty : — Held : 
the advertisement hoarding waS a building 
within the seot. — Super Sites, Ltd. v. 
Keen, [1938] 2 All E. R. 471 ; 86 L. G. R. 
331, D. C. 


FART VII. BEST, fi, SUB-SECT. 1.— A. 

■d. 44 Store.”]— H eld : a gasoline 
service station is a 44 store/’— ft* 
Domestic Storage $c Forwarding 
Co. Sc Forest hill, rwjbn o, ft. 350 ; 
3 D. L. ft. lift.- CAN. 


_ 4 mtxUina -hause 

tained flat* under 


Seif-con- 

one roof.] — A muni- 


oip&l bye-law prescribed €fe@ m&atsaoie 
areas of land upon which a dwelling- 


house or attached hocuses might be 
built, Sc provided that not more than 
two houses should be attached to- 
gether. Deft, proposed to erect, upon 
land having an area less than the 
minimum prescribed for attached 
houses, but more than that prescribed 
lor & single dwelling-house, a building 
which would oomprtse, under the one 
roof, fire eelf -contained data Held .* 
the ereotion of the building would not 


oe in contravention oi the bye-law. — 
A.-G. (Jachman) e, Griffith, {19341 
V. L R. 388 ; 40 Argus Ju. ft. 43d.— 
ADS. 

FART VII. SECT. 5, SUB-SECT. C. 
an. 44 Addition '• to buOdtoo—What 

« £ 
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259a. Dwelling-house — Means of communication 
with street — Validity of notice.] — By sect. 
129 (1) of the Essex County Council Act, 1933, 
it is provided that “ on the deposit with a 
local authority of the plans of any new build- 
ing intended or adapted for use as a dwelling- 
house . . . the local authority may by notice 
in writing require the provision before the 
building is erected sold let or occupied (as 
the local authority shall specify) of sufficient 
means of communication between the build- 
ing & a street. ..." A local authority, 
purporting to act under this sub-sect., 
served a notice upon a building owner re- 
quiring the provision of means of com- 
munication before the buildings were “ erected 
sold let or occupied ” : — Held : the notice 
was bad, inasmuch as it did not specify 
whether the work was to be done before the 
erection of the buildings, or before their sale, 
or letting, or occupation. — Hornchurch 
Urban District Council v. Standen (1934), 
33 L. G. B. 1, D. C. 

259b. Permitting user of land by vans — Exemption — 
To whom applicable.] — Applt. was the owner 
of certain land within the jurisdiction of the 
corpn. of Birmingham. Without having 
obtained the approval of the corpn., she 
allowed certain showman to occupy this land 
with the vans in which they lived : — Held : 
whereas the exemption contained in the 
Birmingham Corpn. Act, 1935, s. 43 (3) (6), 
operated in favour of the showmen, it did 
not operate in favour of the owner of the 
land, who had therefore been guilf.v of an 
offence under this Act. — Drakeley v. Man- 
zoni, [1938] 1 All E. R. 67 ; 82 Sol. Jo. 156 ; 
36 L. G. R. 110. 

259c. Building over sewer — Demolition — Necessity 
for notice.] — In 1933 pltf. co. purchased 
from deft, council 20£ acres of land for 
development as a building estate. On the 
estate plan were marked two proposed new 
roads connecting with other roads on the 
adjoining land of defts. In 1934 pltf. 
co. notified the council that they were going 
to retain the roads as private roads & soon 
after they enclosed the whole estate in a 
ring fence including the building of two walls 
7 feet high Sc 9 inches thick across the roads. 
In 1937 the town clerk of deft, council wrote to 
pltf. co. stating that the walls constituted a 
breach of the provisions of the Public Health 
Act, 1875, s. 26 (dealing with buildings over 
sewers) & stated that he was authorised to 
take all necessary steps to secure their 
removal. In 1938 the council adopted the 
Private Street Works Act, 1892, Sc later 
declared the roads to be highways repairable 
by the inhabitants at large. On June 8, 
1938, in accordai ce with a resolution of the 
council, the walls were demolished. It was 
contended that the walls had been erected 
in breach of covenants contained in the 
conveyance of 1933, but it was held that, 
upon the proper construction of those cove- 
nants, that was not so. The council further 
contended that the erection of the walls was 
in breach of its byelaw providing that one 
end, Sc where practicable both ends, of a 
new street shall be open from the ground 
upwards to the full width of the road : — 
Held : (I) the erection of the walls was not a 
breach of the byelaw ; (2) the principle 

that a local authority in proceeding to 


demolish buildings is acting in a quasi- 1 
judicial capacity Sc must give the owner an 
opportunity of being heard on the matter 
is not confined to cases where the local 
authority is exercising its powers under a bye- 
law, but includes the present case. The letter 
of the town clerk was not sufficient notice as 
he was not the officer to deal with the actual 
demolition ; (3) Private Street Works Act, 
1892, s. 19, does not extend to making the 
site on which a wall stands a highway 
repairable by the inhabitants at large, & a 
local authority cannot, acting under that 
sect., remove the end wall of what is 
physically a cul-de-sac , thereby making it a 
continuous street with another on the other 
side of the boundary wall. The walls were 
rightfully there, & the resolution adopting 
the Act of 1892 did not make the land on 
which they stood part of the highway. — 
Urban Housing Co., Ltd. v. Oxford 
Corpn., [1939] 4 All E. R. 211 ; 56 T. L. R. 
68 ; 83 Sol. Jo. 907, C. A. 

265a. Caravan-bungalows. J — Ruislip- North - 

wood Urban District Council v. Lee 
(1931), 145 L. T. 208; 95 J. P. 164; 29 
L. G. R. 335, C, A, 

Annotations : — Apld. Mitcham Urban Distriot Counoil v. 

Scale (1933), 97 J. P. 295. Gonad. Gumbroll v. Swale 

Rural District Oojaucil, [1930] 3 All K. R. 935. * 

265b. Caravans.] — An owner of land allowed 

certain movable structures, such as caravans, 
converted omnibuses & tramway cars which 
had been erected in a yard upon her land 
without the permission of the local authority 
to be used as dwelling-places with all the 
ordinary conveniences of life except sanitary 
conveniences: — Held: (1) these structures 
were temporary buildings within the Public 
Health Acts Amendment Act, 1907 (c. 53), 
s. 27 ; (2) a declaration that the local 

authority are entitled to pull down or remove 
such buildings may be made against a person 
affected by such pulling down or removal 
even though that person is not the owner 
of the buildings. The owners of the build- 
ings should, however, be made defts. where 
they are known. 

(3) Under Public Health Acts Amendment 
Act, 1907 (c. 53), s. 27 (4), the local authority 
may pull down unauthorised buildings with- 
out having first obtained an order from the 
ct. — Mitcham Urban District Council v, 
Seale (1933), 97 J. P. 295 ; 49 T. L. R. 
490 ; 31 L. G. R. 344. 

265c. Converted omnibuses & tramcars.] — 

Mitcham Urban District Council v . 
Seale, No. 265b, ante . 

265d. Converted omnibus & lorry.] — Pltf. was 

the owner of land on which were two caravans 
on wheels, one an obsolete omnibus. Sc the 
other a motor-lorry ; both were adapted for 
use for human habitation & pltf. had used 
them from time to time as living accommoda- 
tion. The bus was found to have been 
brought to the place where it stood for the 
purpose of a cheap Sc handy dwelling. It 
stood apparently on firm ground on a plateau 
on top of a hill, but owing to the state of the 
soil down the side of the hill it was found to 
be nearly if not quite impossible to remove 
it. The motor lorry, although adapted foi 
use as a bedroom Sc used as such, was found 
to have been brought there in the first 
instance for agriculturallpurposes. Pltf. diti 
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not apply for permission under Public Health 
Acts Amendment Act, 1907 (c. 53), s. 27, to 
erect the caravans as temporary buildings. 
The local authority purporting to act under 
their powers under the same sect, pulled 
down the caravans. In an action for damages 
for trespass : — Held : the bus was & the 
motor lorry was not a temporary building 
within 1907 Act, s. 27, & pltf. was entitled to 
damages in respect of the motor lorry. — 
Gumbrell v. Swale Rural District 
Council, [1936] 3 All E. R. 935 ; 80 Sol. Jo. 
976. 

266a. Hemovalr— Whether order necessary.] — Mit- 
cham Urban District Council v . Seale, 
No. 265b, ante . 

266b. Declaration of right to pull down — 

Against whom made.]— -Mitcham Urban 
District Council v. Seale, No. 265b. ante . 

272. Add. Annotation: — As to (1) Dlstd. London 
County Council v. Harling Street Owners, 
[1935] 2 K. B. 322. 

272a. Jurisdiction of magistrate.]— 

On an application by the London County 
Council to a petty sessional ct. under London 
Building Act, 1930 (c. clviii), s. 141 (1), for 
an order for the payment of the expenses of 
demolishing dangerous structures on the 
default of the owners, after due notice, to 
demolish them, the magistrate has juris- 
diction to inquire into the reasonableness of 
such expenses & to determine their amount. — 
London County Council v. Harling 
Street, [1935] 2 K. B. 322 ; 104 L. J. K. B. 
377 ; 162 L. T. 594 ; 99 J. P. 213 ; 51 T. L. R. 
373 ; 33 L. G. R. 196, D. C. 

278a. Order to repair or demolish — Form of order.] 

— A cinema was damaged by fire, with the 
result that it became a dangerous or dilapi- 
dated building or structure. A complaint 
was made to the justices, who made an order 
under the Public Health Act, 1936, s. 58, 


calling upon the owner to execute works of 
repair or restoration, or, if he so elected, to 
take such steps by demolishing the structure 
& removing any rubbish resulting from the 
demolition as might be necessary for remedy- 
ing the cause of complaint. The order was 
confirmed by general quarter sessions, whose 
decision was challenged by apct. on the 
ground that it was defective & bad in law in 
that it purported to confirm the justices’ 
order, which did not specify the works of 
restoration or repair to be executed &/or 
things to be done for the remedy of the cause 
of complaint : — Held : an order made under 
Public Health Act, 1930, s. 58, since it must 
give the owner the alternatives of repairing 
or demolishing the building, need not specify 
the particular repairs necessary for remedying 
the cause of complaint. — R. v. Bolton 
Recorder, Ex p. MoVittie, [1939] 4 All 
E. R. 230 ; 101 L. T. 403 ; 103 J. P. 387 ; 
50 T. L. R. 95 ; 83 Sol. Jo. 923, C. A. 

286. Add. Annotation : — As to (3) Apld. Bean v. 
Flaxton R. D. 0. (1928), 139 L. T. 320. 

308. Add. AnnotcUion : — Apld. Bean v . Flaxton 
R. D. 0. (1928), 139 L. T. 320. 

318. Add. Annotation : — Refd. R. v. Minister of 
Health, Ex p. Yaffe, [1930] 2 K. B. 98. 

329a. .] — By Public Health Act, 1875 

(c. 55), s. 158, where the execution of any 
work is an offence, in respect whereof the 
offender is liable in respect of any bye-law 
to a penalty, the existence of the work 
during its continuance in such a form & 
state as to be in contravention of the bye- 
law shall be deemed to be a continuing 
offence. 

A builder was convicted for building a 
house without sufficient air space, contrary 
to a bye-law. The builder was not the owner, 
& had not been in possession, nor had any 
right to go on the premises after the con- 
viction. Afterwards the builder was prose- 


PART VII. SECT. 6. SUB-SECT. 4. - A. 

a o. What is public building — Club 
premises used for dances — Liability 
of chib secretary .] — Lister v. Hum- 
phries, [1928] V. L. R. 106; [1928] 
Argus L. R. 27.— AUS. 

PART VII. SECT. 6. SUB-SECT. 4.— B. 

•p. Who are owners — County court 
house .] — R. v. Tyrone County JJ., 
11928] N. I. 103.— IR. 


PART VII. SECT, 6, SUB-SECT. 6.- 
B. (a). 

iq. Bye-law providing for formation 
of residential area — Permitting erection 
of shops in specified streets. }— Barnes 
v. Ooburo City, [1928] V. L. R. 334 ; 
[1928] Argue L, R. 197.— AUS. 


PART VII. SECT. 5, SUB-SECT. 9.— A. 
. 312 L For " Not retrospective M road 
*' Retrospective.'* 


312 it. .] — Held: the mere de- 
posit of "plans Sc the making of an 
application for a permit under the then 
existing building bye-law, while con- 
stituting a prim A facie right to have 
the plans approved, was not enough 
to prevent the council from exercising 
its statutory power to pass a bye-law 
to prevent the erection of buildings 
of the character proposed, within a 
defined area. — Re upper Canada 
Estates Sc MaxjNiool, [1931 J 4 D. L. R. 
469 ; O. R. 466 : affd. t [1932] 2 
D. L. It. 628.— CAN. 

•r. *' Store or manufactory ” — Res- 
taurant] — Pltf., owner of a hospital 


Sc Bwimmtng baths in the city of T., 
proposed to add to his group of build- 
ings a new building & to use part, of 
it as a restaurant In connection with 
the hospital & baths : — Held : a 
restaurant is not a “ store or manu- 
factory ’’ within a bye-law of the city 
forbidding the erection or use in a 
oert&ln area of a building for. inter alia, 
“stores*' or “ manufactories.” — Me 
Cormick v. Toronto (1923), 64 O. L. R. 
603.— CAN. 

sw. Amendment — What court will 
consider.] — The ct. will consider the 
interests of owners who bought pro- 
perty because of the restrictions where 
it is considering the grant of an amend- 
ment of building restrictions. — Re 
Beardmore, [1936] 4 D. L. R. 662 ; 
O. R. 626. — CAN. 

»x. Must be certoin.j— 8 prinobank 
Municipal District v. Render, [1936] 
2 W. W. R. 430 ; 4 D. L. R. 193.— CAN. 

•d. Building to be used for business — 
In residential area — Flats.] — The 
owners of land were desirous of build- 
ing thereon an eleven-storey building 
comprising 228 residential fiats. It 
was the intention of the owners to 
provide for the tenants of the flats 
certain common services, including 
lifts Sc attendants, a telephone Sc 
message room A; attendant, a hot water 
servioe. Sc the supervision Sc cleaning 
of a common lounge room Sc con- 
servatory Sc the common entrances, 
stairways Sc corridors. The council 
of the municipality in which the land 
was situated had, pursuant to sect. 198 
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of Local Govt. Act, 1928, made a bye- 
law regulating the construction of 
buildings, & the owners of the land had 
complied with the requirements of this 
bye-law. The council, having come to 
the conclusion that the proposed build- 
ing was one which would bo erected & 
used for the purpose of a business, 
contrary to another of its bye-laws 
which related to residential areas, 
directed its surveyor not to issue a 
permit to build : — Held : the council 
was entitled to take into consideration 
the question as to whether the resi- 
dential area bye-law would be in- 
fringed ; having regard to the nature 
Sc size of the building Sc the services to 
be rendered by the owners, there 
was evidence before the council that 
the building was to be erected Sc used 
for the purposes of a business ; Sc 
the council having ooaoe to its con- 
clusion in good faith & upon reason- 
able grounds, a writ of mandamus 
directing the issue of a permit for the 
erection of the building, should not 
be granted.— R. t>. St. Kilda City, 
Ex p. Rodd, (19371 V. L. R. 48 ; 43 
Argus L, R. 119. — AUS. 

PART VII. SECT. 5, SUB-SECT. 9.— C. 

329 i. Continuing offence — Erection 
of building without approval of plans — 
No notice of disapproval served by 
council.) — Had: the contravention of 
the bye-laws was a continuing offence. 
— POHTOTEWAHT URBAN DISTRICT 

Council v. Ha mill, 11927] N. L 181. — 
IR. 
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cuted for a continuing offence in respect of 
the continuance of the work in the same state, 
in contravention of the bve-law, ft con- 
victed. On a case stated : — Reid : the 
builder, having no power to remedy the 
breach complained of, was not guilty of a 
continuing offence, & the conviction was 
wrong. — Welsh & Son v . West Ham Corpn., 
[1900] 1 Q. B. 324 ; 09 L. J. Q. B. 114 ; 82 
L. T. 202 ; 10 T. L. R. 114 ; 19 Cox, C. C. 480. 

333a. Relaxation of bye-law — Under Housing Act, 
1925 (c. 14), s. 99 .] — William Bean & Sons, 
Ltd. v . Flaxton Rural District Council, 
No. 121a, ante . 

335a. Fees — How recoverable.] — A weekly tenant 
brought an action against his landlord for 
special damages in respect of injury to his 
wife caused by the breach of the landlord’s 
duty to keep the premises in repair, & the 
county ct. judge awarded a sum for damages 
which included an amount claimed by the 
London County Council for the wife’s ex- 
penses at a hospital provided by them. On 
appeal: — Held: (1) whether or not the 
hospital expenses were recoverable by the 
council from the tenant, more than six 
months having elapsed since the discharge 
of the patient from hospital, the county ct. 
judge was entitled in assessing the special 
damages to take these expenses into account 
& to award their amount for payment over 
to the council ; (2) the hospital expenses were 
still recoverable by the council & therefore 
on this ground also their amount had been 
properly included in the special damages. 
The provision in Local Govt. Act, 1929 
(c. 17), s. 14, giving the council the like power 
to provide hospitals as was conferred on local 
authorities by Public Health Act, 1875 (c. 55), 
s. 131, did not operate to incorporate sect. 132 
of the 1875 Act, which gives power to recover 
hospital expenses at any time within six 
months of the patient’s discharge from 
hospital, & the duty imposed by 1929 Act, 
s. 10 (1), on the council to recover these 
expenses impliedly carried with it the power 


to recover these expenses in any ct. of com- 
petent jurisdiction, a power additional to the 
power to recover these expenses summarily 
conferred by 1929 Act, s. 10 (2), & not subject 
to the six months* limitation applicable to 
summary proceedings. — Allen v . Waters 
& Co., [1935] 1 K. B. 200 ; 104 L. J. Ch. 249 ; 
152 L. T. 179 ; 99 J. P. 41 ; 51 T. L. R. 50 ; 
78 Sol. Jo. 784 ; 32 L. G. R. 428, 0. A. 

Annotation : — As to (2) Reid. Middlesex County Council v. 

Nathan, [1937] 2 K. B. 272. 

335b. Recovery from person liable to maintain 

— Pleading.] — By Poor Law Act, 1930 (c. 17), 
s. 14 (1), & s. 19 (2), a county council may 
obtain a maintenance order upon relations 
liable under the Act to maintain any person 
whose relief would be chargeable “ if pos- 
sessed of sufficient means.** By Local 
Govt. Act, 1929 (c. 17), s. 5, the county council 
have powers to provide assistance otherwise 
than by poor relief, including (sect. 14) the 
power to provide hospitals conferred on local 
authorities by Public Health Act, 1875 
(c. 55), s. 131 ; <fc (sect. 10) it is the duty 
of the council to recover from any person 
maintained in any institution or “ from any 
person legally liable ” to maintain that 
person such part, if any, of the expenses 
“ having regard to their financial circum- 
stances ** as they are in the opinion of the 
council able to pay : — Held : the words 
“ legally liable *’ in Local Govt. Act, 1929 
(c. 17), s. 10, include persons rendered liable 
for the cost of maintenance by statute, & 
not only those liable at common law ; but, 
before an order for payment can be made 
upon any person under that sect., it is incum- 
bent upon the council to show that deft, 
is possessed of sufficient means to pay the 
amount claimed. — Middlesex County 

Council v. Nathan, [1937] 2 K. B. 272 ; 
[1937] 3 All E. R. 283 ; 100 L. J. K. B. 818 ; 
157 L. T. 24 ; 101 J. P. 441 ; 81 Sol. Jo. 653 ; 
35 L. G. R. 341. 

339. Add. Annotation : — Generally , Refd. Graigola 
Merthyr Co. v , Swansea Corpn., [1928] Oh. 325. 
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862 ii. Employer — Evidence 

of contract for medical & surgical care 
of employees .] — Queen Victoria 
Memorial Hospital v . Booth, Ltd., 
119271 4 D. L. R. 1016 ; fll O. L. R. 
293.— CAN. 

862 lit Patient admitted as 

resident of city — But having legal 
settlement elsewhere .] — On the certificate 
of her physician that she was a resident 
of the City of Sydney, G. was admitted 
to the Sydney hospital as a patient 
for treatment. It was discovered some 
time later that G. had a legal settlement 
at Glace Bay, ft she was removed there 
& accepted. In the meantime there 
was due to the Sydney hospital the 
sum of $194.5 for hospital services, 
including drugs ft medicines. The 
amount due was admitted : — Held : 
the City of Sydney, paying the claim 
of the hospital, was entitled to 
indemnity against deft., ft judgment 
should be entered In favour of pltf. 
for the amount claimed with costs. — 
8 yd net City r. Glace Bat Town, 
(1928) 1 D. L. R. 729 ; 69 N. 8. R. 
448.— CAN. 

862 hr. Injured prisoner.] 

—An injured prisoner is not liable to 
a hospital for medical treatment re- 
ceived against his will while under 
arrest. — Soldiers Memorial Hospital 
v. Sanford. [1934] 2 D. L. R. 334 ; 7 
M. P. R. 34$4. — CAN. 


862 v. Charge on patient's land 

— Gives no charge on land of husband 
for treatment of wife.] — Re Land 
Titles Act, Re MoCraney Rural 
Municipality Caveat, (19221 2 

W. W. R. 898 ; 66 D. L. R. 819.— CAN. 

352 vl. No precedence over 

prior mortgage.] — Manufacturers 
Life Insurance Co. v. Flowery 
Plains (No. 33), [19241 1 D. L. R. 60 ; 
20 Alta. L. R. 100 ; (19231 3 W. W. R. 
1361.— CAN. 

352 vil. Action to recover — Con- 

dition precedent. J — Proof of the written 
order required by Town Act, 1927, 
s. 153 (4), is essential to the main 
tenanoe of an action under s. 153 (9) 
for the recovery by a municipality of 
the value of the treatment & care 
furnished in a municipal hospital to an 
indigent siok person. — Sisters of 
Charity of the Providence General 
Hospital of Daysland v. Marty, 
Edmonton City r. Marty (Alta.), 
(19291 4 D. L. B. 797 ; 3 W. W. R. 
265.— CAN. 

362 vili. Implied contract .) 

—Vernon Jubilee Hospital v. 
Pound, 119321 2 D. L. R. 813. — CAN. 

k I. For treatment of indigents — 

Emergency. 1 — W here an indigent resi- 
dent of a rural municipality was 
admitted to a hospital, as an emergency 
case, ft the matron of the hospital 
oaUed in a doctor on the rota to treat 
the case, held that, under Rural Mnnici- 
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polity Act, R. S. S., 1920, o. 89, he 
was entitled to recover from the rural 
municipality his reasonable charges for 
necessary services rendered the patient. 
— Coles v. Wawken Rural Munici- 
pality, [19281 3 W. W. R. 532 ; affd. f 
ri929] 4 D. L. R. 1071 ; 1 W. W. R. 
063.— CAN. 

k ii. .1 — The phrase 

'* In ease of emergency ** in sect. 208 (1) 
of Rural Municipality Act, R. 8. 8.. 
1 930, which imposes a liability on rural 
municipalities for hospital services 
rendered their indigent residents at the 
municipality's request or ** in case of 
emergency/' refers to some urgent 
need, some condition of the patient 
requiring his immediate admission to a 
hospital.— Prince Albert City v. 
Canwood Rural Municipality, [1 931 J 
2 W. W. R. 36 ; 2 D. L. R. 955.— CAN. 

k ill. Appeal by 

special leave from a judgment in favour 
of the proprietor of a hospital for 
hospital fees in respect to an alleged 
Indigent resident of deft, municipality. 
Appit. contended that the trial judge 
had erred in holding that pltf. could 
issue to himself a certificate con- 
clusively finding that the patient was 
an “ emergency case,” ft in finding that 
the patient's husband was an indigent 
within Rural Municipality Act. 1985 : — 
Held : the appeal should be dismissed. 
The evidence justified the findings that 
the patient was an “ emergency case ” 
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366. Add, Annotation t — Consd. Brown v, Dagen- 
ham U. D* C., [1029] 1 K. B. 787. 

867. After “ D ” following this case add 

SUB-SECT. lA«— -NUBSING Homes. 

See Nursing Homes Registration Act, 1927 

(c. 38). 

Servant in— Liability for unemployment insur- 
ance .] — See Work & Labour, vol. XLI V., 
p. 1306, No. 122. 

867a. Maternity home maintained by county council 
— Patient contracting puerperal fever from 
previous patient — Liability of council for 
negligence.] — Pltf. had been a patient in a 
maternity home administered by a com- 
mittee of a county council, under the pro- 
visions of the Maternity & Child Welfare 
Act, 1918 (c. 29), managed by a matron, & 
advised by the medical officer & assistant 


medical officer of health for the county. 
The patients were attended by their own 
medical advisers. On July 4, 1983, a patient 
in the home, one Mrs. F., became ill & was 
removed to a hospital & was found to be 
suffering from puerperal fever. The matron 
A the two medical advisers of the home were 
informed of this & certain steps were taken to 
disinfect the home & the staff. On July 12 
pltf. was admitted to the home. After a 
lew days she developed puerperal fever. She 
brought an action against the county council 
to recover damages for negligence A breach 
of duty on the part of the council & those 
for whom they were responsible. The jury 
found that those responsible for the adminis- 
tration of the home were guilty of breaches 
of duty in admitting new patients before 
having ascertained whether any of the staff 
were carrying infection, & without informing 


& that the patient’s husband was an 
Indigent. — Stkiman v. Gote Rural 
Municipality, [1939] 2 W. W. R. 447. 

—CAN. 

k Iv. -» Contract — Fulfilment 

of statutory conditions .} — The council 
of deft, municipality passed a resolu* 
tion authorising the reeve Sc secretary 
to *** handle the case ” of a boy who 
had been admitted to pltf.’s hospital, 
&, following a repor from the secretary 
as .to his Interview with pltf., the 
council passed another reaolntlcn 
authorising the payment of a certain 
sum per week while the boy continued 
In the hospital. Pltf. sued for the 
balance of an amount alleged to be duo 
to him under said arrangement : — 
Held : pltf. was entitled to assume in 
entering Into the contract that the 
conditions necessary to enable the 
council to act bad been fulfilled & was 
not obliged to prove at the trial that 
the patient came within them. — Budd 
v, Cambria Rural Municipality, 
[1931^1 W. W. R. 177 ; 2 D. L. R. 268. 

k v. Tubercular patients.] 

— Beet. 16 (2) of Sanatoria for Con- 
sumptives Act, R. S. O., 1927, Is not 

g ipliodly repealed by soot. 21 of 
ospltals Sc Charitable Institutions 
Act, R, S. O., 1927. Pltf. assoon., 
therefore, held entitled to recover 
from deft, municipality for treatment 
of an Indigent patient resident In the 
municipality.— national Sanatorium 
Asbocn. v. Bracebrtdge, [1930] 4 
D. L. R. 417 ; 66 O. L. R. 623 ; reosg., 
65 <5. L. R. 396.— CAN. 

k vi. * -.] — Prior to the 

patient in question being admitted to a 
hospital In Fort William, she had not 
become a resident In Fort William, 
within the meaning of Sanatoria for 
Consumptives Aot, 1931, because she 
had only been In the City of Fort 
William some six weeks 6c therefore 
the City was not responsible under the 
statute for the cost of her maintenance. 
— Toronto Hospital for Consump- 
tives v. Fort William City A O’Con- 
nor Township, (19331 0, R. 183 ; 
1 D. L. R. 7T0.—<fAN. 

k vil. — ,1— -It Is only In cases 

where the municipality has authorised 
the treatment or attendance that It 
oan be he!<L liable under Rural Munici- 
pality Aot, 1980. to a physician for 
servioes rendered by him to an Indigent. 
— Black v. edbnwold Rural Munici- 
pality of, U§3|1 1 D. L. R. 677 *, 
(19301 3 W. W. R. 589 i 85 S. L. R, 
186.— OAN. 

k viU. — — — Where a city owns 
a hospital & the hospital board Is not a 
body oorporate, but merely a managing 


which arises under Rural Municipality 
Aot, as. 198, 199, is vested in the city, 
not in the hospital board. In such an 
action the fact that deft, municipality j 
did not answer the notloe which the | 
hospital board, as required by sect. 
199 (1) (a), sent to It, does not preolude 
It from disputing the alleged residence 
Sc indlgenoe of the patients in question. 
—Moose Jaw, City of v. Rural 
Municipality of Terrell (Sask.), 
[1930] 2 D. L. R. 81 ; [1929] 3 W. W. R. 
573 ; 24 9. L. R. 170.— OAN, 

k lx. .] — A physician or 

surgeon oannot hold a municipal 
district liable for servioes rendered a 
resident indigent in the absence of the 
written order required by sect. 150 (4) 
of Municipal District Aot, 1926, except 
where under seot. 150 (5) the order 
may be dispensed with in respect of a 
first visit In a case of sudden & urgent 
necessity ; but oven in the latter case 
the practitioner who voluntarily renders 
such services cannot hold the district 
liable therefor unless they have been 
sanctioned by the district. — Wagner 
v. Fine Lake Municipal District, 
(1931] 2 W. W. R. 481 ; 4 D. L. R. 
481 ; 85 Alta. L. R. 473.— OAN. 

k x. Whether village 

liable.y—Secit. 179 of Village Act, 
R. S. S., 1920, does not render a village 
liable to a physician for medical 
services rendered to an indigent. In 
order for a village to be held to bo 
under such liability, there must be 
proof of a contractual relationship 
between the village Sc the physician. — 

J acres v. St. walburg Village, 
[1931] 3 W. W. R. 534.— OAN, 

k xl. .] — Under Hospitals 

Aot, R. 8, A„ 1922. a municipal district 
is not liable to a hospital for hospital 
servioes rendered an indigent reel dent 
of the district unless they have been 
authorised by the written order of the 
municipal authority or, where the case 
was one of urgent Sc sudden necessity, 
by a verbal order. — E dmonton Hos- 
pital Board «. Municipal District 
op Liberty, [1932] l W. W. R. 699 ; 
2D, LR. 374 ; 26 Alta. L. R. 106.— 
OAN. 

k xli. . } — Rural Municipality 

Act, R.8.S., 1930, 9, 883 (4), does 
not create a liability on a rural muni* 


k xli. . } — Rural Municipality 

Act, R.8.S.. 1930, a. 223 (4), does 
not create a liability on a rural muni- 
cipality to a physician to nay for 
services rendered by him to an indigent 
where they have not been authorised 
by the municipality, even where the 
oase Is one where under sub -sect. (4) a 
written order may be dispensed with. — 
Rose v. Blaine Lake Rural Muni- 
cipality. [1935] 3W.W.R. 15.— OAN. 

kxlii. '■■■ - " .1 — Where an indigent 

patient in pltf.’s hospital had her leg 
amputated therein, Sc the hospital 
notified, in accordance with sect. 18 


of Hospital Aid Act, 1933, deft, town, 
of which she was a resident, to remove 
her, but the town did not do so for 
several months : — Held : It was liable 
to the hospital for the per diem fee 
prescribed by sect. 18 for her care while 
she remained in the hospital. — St. 
Anthony’s Hospital v. Flin Flon 
Town, [1937] 1 W. W. R. 255; 1 

D. L. R. 811.— CAN. 

k xiv. .] — The definitions 

of “ indigent person ” & “resident ’’ in 
Town & Village Act Amendment Act, 
1 938, & Municipal District Act Amend- 
ment Act, 1938, applied in determining 
whether Sc to what extent a town & 
t\to municipal districts & the pro- 
vincial govt, were liable for relief given 
the Indigent in question herein prior 
to June 15, 1938, whon she was 
admitted to a hospital . — He Olkson, 
119391 1 W.W.R. 29; [1938J 4 D. L. R. 
046.— CAN. 

k xv. Municipality of settlement 

— Necessity for compliance with Local 
Hospitals Act (N. B .). ] — Municipality 
of settlement is not liable for hospital 
treatment of a pauper patient unless 
the requirements of the Local Hospitals 
Acts (N. S.) are complied with. — 
Sydney v. North Sydney, [19341 3 
D. L. R. 525 ; 8 M. P. R. 178.— CAN. 

k xvi. Necessity for actual 

payment .] — A municipality has no 
claim against a municipality of settle- 
ment for hospital treatment of a 
pauper patient until payment has 
actually been made to the hospital.- 
Sydney v . Dominion, [1934] 3 D. L. R. 
677.— OAN. 

k xvil. Injury to infant — Sum 

paid into court — fright of municipality 
to recover out of sum.] — An action for 
damages for injuries to an infant was 
settled by the payment into ct. of 
81,000 which was accepted on behalf 
of the infant. The infant had been 
taken to a hospital forthwith after 
incurring said injuries Sc the hospital’s 
a coo unt for its servioes having been 
paid by the city of Winnipeg, as 
sect. 12 of Hospital Aid Act, 1983, 
required it to do, it applied under 
sect. 108 (3) of Child Welfare Act, 
1936, for payment thereof out of said 
fund. The infant’s father was unable 
to pay for the medical servioes, Sc there 
was no other fund from whioh to pay 
the aooount : — Held t the city’s appli- 
cation should be allowed. — Re Oberth 
Sc Hospital Aid Act, [1936J 3W. W. R. 
747 : 44 Man. L. R. 857.— CAN* 

so. Limitation of action.] — Sect, 39 
of Public Hospitals Act relating to 
limitation of action, contemplate* 
action on behalf of a living person — 
Offord v . Ottawa Cmc Hospital 
Trustees, [1938] 3 D. L. R. 750. — 
CAN. < 
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apfJcta. for admission, or their medical 
advisers, of the case of Mrs. F., & of the steps 
taken m consequence thereof to rid the staff 
of infection. They awarded damages £750 : 
— Held : pltf, was entitled to recover, on the 
ground that there was evidence on which 
the jury might find that defts. ought to have 
known that the home was dangerous & had 
failed to take reasonable steps to prevent 
damage to pltf. from the danger. — Lindsey 
County Council v. Marshall, [1937] A. C. 
97 ; [1936] 2 AH E. R. 1076 ; 105 L. J. K. B. 
614; 52 T. L. R. 661; 60 Sol. Jo. 702, subnom. 
Marshall v. Lindsey County Council, 155 
L.T.297; 100 J. P.411; 34 L. G. R. 469, H. L. 

Annotations : — Generally, Consd. Strangeways -Lesmere v. 
Clayton, £19361 1 All E. R. 464. Reid. Dryden v. Surrey 
County Council 6c Stewart, f 1980] 2 All E. H. 535 ; 
Mahon v. Osborne, [1939] 2 K. B. 14 ; Wardell v. Kent 
County Council, [1938] 3 K. B. 768. 

386. Add. Citation [1928] 1 K. B. 65, D. C. 

441. Add. Annotation : — Consd. People’s Hostels, 
Ltd. v. Turley, [1939] 1 K. B. 149. 

442* Add. Annotation : — Consd. People’s Hostels, 
Ltd. v. Turley, [1939] 1 K. B. 149. 

443. Add. Annotation : — Generally , Refd. People’s 
Hostels, Ltd. v. Turley, [1939] l K. B. 149. 

449. Add. Annotation : — Refd. People’s Hostels, 
Ltd. v. Turley, [1939] 1 K. B. 149. 

461. Add. Annotation : — Refd. People’s Hostels, 
Ltd. v. Turley, [1939] 1 K. B. 149. 

455a. Weekly rent payable In advance.] — 

Applts. had been convicted by justices of 


keeping an unregistered common lodging 
house. The premises in question provided 
accommodation for poor persons who resorted 
thereto for minimum periods of one week, 
payments being made in advance : — Held : 
the definition of M common lodging house ” 
in the Public Health Act, 1936, is exhaustive, 
A, as no mention is made therein of the period 
of letting, it is immaterial whether the accom- 
modation provided is hired for a week or for 
a single night or less than a week. — People’s 
Hostels, Ltd. v. Turley, [1930] 1 K. B. 
149 ; [1938] 4 All E. R. 72 ; 108 L. J. K. B. 
66; 159 L. T. 557; 102 J. P. 509; 55 

T. L. R. 27 ; 82 Sol. Jo. 870 ; 36 L. G. R. 
641, 1). (\ 

Sub-sect. 4. — Housing op Working Classes. 

(Vol. XXXVIII., p. 212.) 

See Housing Act, 1930 (c. 39). 

470. Add. Annotations : — As to (1) Distd. Cohen v. 
West Ham Corpn., [1933] Oh. 814. Refd. 
Estate & Trust Agencies (1927), Ltd. v. 
Singapore Improvement Trust, [1937] 3 All 
E. R. 324. 

471. Add. Annotation : — Distd. Re Bowman, South 
Shields (Thames Street) Clearance Order, 
1931 (1932), 96 J. P. 207. 

481a. Power to make order when satisfied that 
house unfit for habitation — Meaning of “ satis- 
fied.”} — By Housing Act, 1930 (c. 39), 


PART VII. SECT. 6. SUB-SECT. 2.— 0. 

*r. Liability of municipality to pay 
nurses— those furnishing necessities 
at reguest of health officer.] — Cameron 
v. Dauphin (1904), 14 Man. L. R. 573 ; 
24 0. L. T. 99. — CAN. 

PART VII. SECT. 10. 

■t. Dangerous slope adjoining street — 
Liability of owner to pay cost of fencing — 
Erected by local authority .) — Buckie 
Magistrates v. 8e afield r s Dowager 
Countess Trustees, [1928] 8. C. 
(Ct. of Sess.) 525.— SCOT. 


PART VII. SECT. 11. SUB-SECT. 4.— 
B. (a). 

476 1. Disobedience of order — Letting 
by husband of proprietrix.] — The pro- 
prietrix of two houses, with regard to 
which a closing order was then opera- 
tive, was charged with a contravention 
of Housing (Scotland) Act, 1925 (c. 15), 
a. 8, in respect that she, " being the 
owner within the meaning of the Act," 
had let the houses as dwelling-houses, 
or alternatively had permitted them to 
be so occupied. It appeared that the 
houses, which had been closed in 1928 
under a closing order, remained un- 
occupied until 1930, when, by per- 
mission of the husband of the accused, 
they were occupied by tenants, from 
whom he collected rents. It further 


appeared that, for the period Involved 
in the case, the husband was generally 
known to act as factor for his wife in 
the management of her properties, 
including the houses in question. On 
these facts the Sheriff -substitute found 
the charge not proven : — Held : in the 
absence of an express finding that the 
husband was in fact his wife's factor, 
fe that, in that capacity, he bad let the 
subject* with his wife's knowledge A 
approval, it could not be said that she 
had been proved to have let them, or 
permitted them to be occupied, 'vtthln 
the meaning of the statute. — H aig v. 
THgapisoN, [19311 8. 0. (J.) 29.— 


sp. Whether owner may be heard A — 
Am owner of a building has no right to 


bo heard <>v a local authority before it 
issue# a closing order under sect. 58 of 
Public Health Act, 1902, declaring the 
building to be unfit for human habita- 
tion or occupation. Srnnble : where, 
subsequently to the issuing by it of 
a closing order, a local authority 
refuses an application by an owner to 
be heard as to whether the building 
is unfit for human occupation, &, if so, 
whether the repairs specified In the 
order are necessary, a mandamus will 
llo . — Re Central Illawarra Shirk 
Council, Ex p. Ballantine (1930), 
12L.G.R. 137.— AUS. 


PART VII. SECT. 11. SUB-SECT. 4.— 
B. (b). 

tk. House declared insanitary — Vali- 
dity of declaration — Prohibition. ] — 
Reaps., a corporate body constituted 
by the Singapore Improvement Ordi- 
nance, 1927, & entrusted with tho duty 
of carrying out the provisions of the 
Ordinance, made a declaration that a 
dwelling-house belonging to applts. 
was insanitary within sect. 57 of the 
Ordinance. Having heard objections 
by applts. to the declaration, rearm, in 
due course submitted it for considera- 
tion by the Governor in Council in 
accordance with the provisions of 
sect. 59 of the Ordinance. Applts. 
thereupon applied for a writ of pro- 
hibition to prohibit reaps, from pro- 
ceeding further in respect of the 
declaration, on the ground ( inter alia ) 
that they had acted ultra vires in mak- 
ing it; — Held: (1) the grounds on 
which reaps, made the declaration did 
not Justify it, & they were therefore 
acting beyond their powers A the 
declaration was not enforceable : (2) in 
deciding whether, after considering 
the objections raised by applts. against 
the declaration, it should be revoked 
or submitted to the Governor in Council 
under sect. 59 (1) of the Ordinance, 
reaps, were exercising quasi -Judicial 
functions ; (3) a writ of prohibition 
should issue. Although the declara- 
tion had been submitted to the 
Governor in Council by rasps, they 

25 


wore not functus officio because in the 
exercise of their ouasi-Judicial func- 
tions they had still ( inter alia ) the 
discretionary powor under sect. 01 (1) 
of the Ordinance, if the Governor in 
Coimcil approved the declaration, of 
requiring the applts, to demolish the 
building. There was, therefore, some- 
thing upon which prohibition could 
still operate, ite the application for the 
writ was not made too late ; (4) when 
a house is stated to he unfit for human 
habitation, it is the whole house that 
is being so described. — Estate & 
Trust Agencies (1927), Ltd. v. 
Singapore Improvement Trust, 
[1937] A. 0. 888 ; [19371 3 All E. R. 
324 ; 106 L. J. P. O. 152 ; 157 L. T. 
358 ; 53 T. L. R. 829 ; 81 Sol. Jo. 783, 
P. C.-— STRAITS SETTLEMENTS. 

»m. Validity of demolition order — 
Effect of delay.) — On June 10, 193 1, a 
local authority Berved upon the owner 
of dwelling-houses a notioe stating that 
the houses were unfit for habitation, & 
that a meeting of the authority would 
bo held on July 13, when the owner 
would be entitled to be heard upon the 
matter. The owner did not attend 
the meeting, & no undertaking regard- 
ing the houses was given. At the time 
when the notice was served there were 
tenants in tho houses for whom 
accommodation bad to be provided. 
Owing to difficulties which occurred In 
obtaining a site for, & In building, now 
bouses for the tenants, no demolition 
order was served upon the owner until 
March 14, 1934. The owner main- 
tained that the order, In view of the 
delay in issuing it, did not comply 
with the provisions of Housing (Scot- 
land) Act, 1930 (c. 40), s. 16, & wae 
Invalid : — Held : the demolition order 
was validly made, in respect that 
sect. 16 did not Impose upon the 
authority a duty of making the order 
within a specified time, & that the 
delay was not unreasonable in the 
circumstances, St had occasioned no 
prejudice to the owner of tbs houses. — 
Brown v. Bonnyrigg Lasswade 
Magistrates, [1936J S.O. 258. — SCOT. 
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s. 19 (1), a local authority, if, upon considera- 
tion of an official representation or a report 
from their officers or other information in 
their possession, they are “ satisfied ” that a 
dwelling-house is unfit for human habitation 
& is not capable at a reasonable expense of 
being rendered so fit, may make a demolition 
order: — Held : (1) “satisfied” must mean 
primd facie satisfied. It was the duty of the 
local authority to treat that satisfaction 
merely as a temporary satisfaction on the 
information then before them & open to be 
modified or changed should the owner of the 
house give them further information or make 
a further offer to do certain works ; (2) an 
appeal lay to a county ct. judge against a 
demolition order made by a local authority 
both on questions of fact & on questions of 
law. — Fletcher v. Ilkeston Oorpn. (1931), 
90 J. P. 7 ; 48 T. L. R. 44 ; 30 L. G. R. 6, 
O. A. 

485a. Acceptance of undertaking to convert.] — 

Two back-to-back dwelling-houses, belonging 
to one owner, & of a type suitable for occupa- 
tion by persons of the working classes, were* 
found to be unfit for human habitation & that 
neither could, by itself, be rendered so fit. 
The local authority rejected a proposal by 
the owner to turn the two houses into one, & 

. made a demolition order. On appeal to the 
county ct. the judge found that the two houses 
could be combined into one at a reasonable 
expense & that the combined house would 
be suitable for occupation by persons of the 
working classes, & ho accepted an oral offer 
of the owner to carry out the work : — Held : 
there was nothing in Housing Act, 1930 (c. 39), 
s. 19, to prevent the local authority accepting 
the undertaking of the owner to turn the two 
houses into one ; the county ct. judge was 
entitled to accept the undertaking, which 
should, however, have been in writing, & 
further, should have specified the period 
within which the work should be carried out. 
— Johnson v. Leicester Corpn., [1934] 1 
K. B. 038 ; 103 L. J. K. B. 541 ; 151 L. T. 
8 ; 98 J. P. 105 ; 50 T. L. R. 214 ; 78 Sol. 
Jo. 122 ; 32 L. G. R. 147, C. A. 

485b. “ House 99 — What Included.] — A cottage & 
ten acres of adjoining grass land belonging to 
the same owners were for a number of years 
let together, formerly to a dairy farmer & 
now to a poultry farmer. The local 
authority, regarding the cottage as a house 
of a type suitable for occupation by persons 
of the working classes, but being satisfied 
that it was unfit for human habitation & not 
capable at a reasonable expense of being 
rendered so fit, made a demolition order under 
Housing Act, 1930 (c. 61), s. 11, in respect of 
it. On an appeal by the owners against the 
demolition order, the county ct. judge, being 
of opinion that the cottage & the ten acres 
of -land together constituted the “ house ” 
within the statutory definition, & that such a 
house was not suitable for occupation by 
persons of the working classes, made cm 
order quashing the demolition order. On 
appeal by the local authority against the 
order of the county ct. judge : — Held : by 
the Ct. of Appeal : (1) it was not the cottage 
together with the whole of the ten acres of 
land, but only the cottage with its outhouses, 
yards, curtilage & gardens, that constituted 
the “ house ” within the definition, inasmuch 


as the term “ appurtenances ” was there 
used in its well-established legal sense as 
including only such matters as outhouses, 
yards A gardens, & not land as meaning a 
corporeal hereditament ; (2) the question 

exactly how much of the ten acres ought to 
be included in the appurtenances of the 
cottage & therefore in the “ house ” was one 
for the decision of the county ct. judge, his 
decision to be confined, however, to con- 
siderably less than the whole of the ten 
acres ; (3) the question whether the house as 
thus defined was suitable for the occupation 
of the working classes was also one for the 
county ct. judge ; (4) when the county ct. 
judge had decided these questions, it would 
then be for him to decide whether or not a 
demolition order should be made in respect 
of the house ; (5) the case should be remitted 
to the county ct. judge with a direction to 
consider & decide these questions in the 
manner indicated. — Trim v. Sturminister 
Rural District Council, [1938] 2 K. B. 508 ; 
[1938] 2 All E. R. 108 ; 107 L. J. K. B. 087 ; 
159 L. T. 7 ; 102 J. P. 249 ; 64 T. L. R. 597 ; 
82 Sol. Jo. 313 ; 30 L. G. R. 319, C. A. 

491a. Challenge of — Necessity for ap- 

peal.] — On Apr. 1, 1932, the council’s medical 
officer of health, acting under Housing Act, 
1930 (c. 39), s. 17, Reported to their Housing 
Committee that seven houses were unfit for 
human habitation & capable at a reasonable 
expense of being rendered fit : the com- 
mittee reported that, having considered that 
representation, it recommended Bervice upon 
the landlords of notices under the section 
requiring the execution of works upon the 
houses ; on Apr. 20 the council adopted the 
committee’s report, & on Apr. 28 seven 
notices were served on the owner’s agents 
(the persons “ having control ” within sect. 17 
(2)) requiring them within fifty-six days to 
execute the works therein specified. PltfB. 
who knew that the notices had been served, 
bought, on or about Sept. 8, 1932, four of 
the seven houses, on which none of the work, 
specified in the notices served in respect of 
them had yet been done. A requirement in 
one notice was “ to take down & re-build 
the front, back main & back addition walls 
where necessary ; . . . rake out & re-point 
the walls of the water-closet, . . ; another, 

in two notices, was to “ take down & re-build 
the front & back addition walls where neces- 
sary & re-point the remainder of walls (sic) 
where necessary ” ; & another, in the fourth 
notice, was to “ take down & re-build the 
front, back addition & water-closet walls 
where necessary ; . . . re-point around re- 
veals of front door ; . . . Pltf. did work 
on all the houses but rebuilt no walls (though 
he repointed all or most of them), A all the 
work that he did was finished by Oct. 14. 
He contended that he had complied with the 
notices, which the council denied : & there 
was evidence that the council’s senior sani- 
tary inspector stated that the council would 
enter upon the houses, rebuild the walls, & 
take off the roofs. Pltf. did not appeal to 
the county ct. against the notices, as he 
could have done under sect. 22 of the Act, 
with the result that they became, under that 
sect., operative on the expiration of twenty- 
one days after service & final & conclusive 
as to any matters which could have been 
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raised on such an appeal. He alleged that 
they were invalid, on the ground that there 
was no sufficient proof that the council had 
properly considered what it was necessary 
for them to consider under sect. 17 of the 
Act before serving them. He accordingly 
commenced the present action, claiming 
declarations that the notices were invalid. 
So that the council were not entitled to enter 
upon the houses, to pull down their walls 
or to take off their roofs. So an injunction to 
give effect to the declarations. Evidence 
was given for pltf. that the use of the words 
“ where necessary ” in notices of the kind 
before the ct., though not unusual, was not 
common : — Held : (1) by the Ct. of Appeal, 
in the absence of any evidence one way or 
another, the ct. would not assume that the 
council had not properly discharged the 
duties imposed upon them by sect. 17 of 
the Act, the proper course for pltf. to adopt 
if he challenged the validity of the notices 
was to appeal to the county ct. under sect. 22 
of the Act within the twenty-one days 
thereby limited, & as he had not done so the 
notices must be regarded as valid notices 
under sect. 17. 

By Maugham, J., (2) local authorities 
must exercise discretion as to the nature of 
works to be specified in notices served under 
sect. 17 (1) of the Act, which they can do 
through their appropriate committees or 
persons chosen thereby ; (3) the notices 
required pltf. to take down So rebuild only 
those parts of the walls which needed re- 
building ; (4) local authorities have no 

S ower, under sect. 18 of the Act relating to 
tie enforcement of notices served under 
sect. 17 (1), to enter upon So do work in 
dwelling-houses, or give notice in writing of 
intention to do so, unless non-compliance 
with notices given under sect. 17 (1) can be 
shown, So pltf. was therefore free to prove, 
if he could, that he had complied with the 
notices. So thus prevent the council from 
proceeding under sect. 18. — Cohen v. West 
Ham Corpn., [1933] Oh. 814 ; 102 L. J. Ch. 
305 ; 149 L. T. 271 ; 97 J. P. 155 ; 31 

L. G. R. 205, C. A. 

. Contents.] — Cohen v. West Ham 

Corpn., No. 491a, ante . 

. Enforcement — Execution of works by 

local authority — Conditions precedent.] — 
Cohen v. West Ham Corpn., No. 491a, ante. 

. From owner — Who is owner.] — 

A solr., acting for the administratrix of a 
deceased person’s estate, employed a builder 
to collect the rents of three working-class 
houses, & to pay the proceeds over to him. 
The local authority having executed works 
under Housing, Town Planning, etc. Act, 
1919 (c. 35), s. 38 (see, now , Housing Act, 
1925 (c. 14), s. 3), sought to recover the 
expenses from the solr. as “ owner ” within 
sect. 38 : — Held : he was the owner, though 
he was not the person who received the rent 
directly from the tenants, as there might 
be more than one owner, So every one receiving 
the rent, as rent, in succession became the 
“ owner/’ — Watts v. Battersea Corpn., 
[1929] 2 K. B. 03 ; 98 L. J. K. B. 273 ; 140 
t. T. 594 ; 93 J. P. 137 ; 45 T. L. R. 224 ; 
73 Sol. Jo. 143 ; 27 L. G. R. 307, C, A. 

. Statutory charge — Incidence of 


charge.] — The charge created by Housing 
Act, 1925 (c. 14), s. 3, is not a charge on the 
interests of the raok-rent owner only, but is 
a charge upon the entirety of the interests 
in the premises. — Paddington Borough 
Council v. Finucane, [1928] Ch. 607 ; 97 
L. J. Ch. 219 ; 139 L. T. 308 ; 92 J. P. 08 ; 
28 L. G. R. 283. 

Annotations : — Folld. Bristol Corpn. v. Virgin, [19281 2 K. B. 
022. Apld. Bromley Rural District Council v. Brooker, 
Orpington Urban District Council t>. Brooker, [1934] 
W. N. 237. 

502c. .] — The charge given 

to a local authority in respect of repairs by 
Housing Act, 1925 (c. 14), s. 3, is a charge on 
the whole of the proprietary interests in the 
premises, So ranks in priority to a fee farm 
rent already issuing out of the premises. — 
Bristol Corpn. v. Virgin, [1928] 2 K. B. 
022; 97 L. J. K. B. 622; 139 L. T. 375; 
92 J. P. 146 ; 44 T. L. R. 540 ; 20 L. G. R. 
443, D. C. 

502d. Demand for payment — Necessity 

for signature by town clerk.] — On the default 
of defts. to render fit for human habitation 
two blocks of houses, numbering twenty - 
three houses altogether, which were under 
their control, after proper notices served on 
them, the pltf. corpn., under Housing Act, 
1930 (c. 39), s. 18 (1), did the work them- 
selves, So served a demand for payment on 
defts. under Housing Act, 1930 (c. 39), 
s. 18 (3). The claim was signed by one of 
pltfs.* officials, not the town clerk. It 
claimed two sums, one in respect of each 
block of houses, giving the totals of the 
different items of expenditure, labour So 
materials, but there was no demand for the 
expenditure on each or any house separately. 
On these demands being made defts. did not 
appeal to the county ct. undor sect. 22 (1) (5) 
of 1930 Act: — Held: (1) the demands were 
bad, firstly, in that they were not signed by 
the town clerk as directed by Housing Act, 
1925 (c. 14), s. 120 (2), which by sect. 05 (1) 
of 1930 Act is to be construed as one with the 
latter Act ; (2) because they did not specify 
the sums spent on each separate house ; 
(3) further, the fact that defts. did not appeal 
to the county ct. did not make the demands 
good demands, So “ demand ” in sect. 22 (1) (6) 
of 1930 Act means a valid demand. Defts., 
therefore, were not bound to appeal to the 
county ct. — West Ham Corpn. v . Benabo 
(Charles) So Sons, [1934] 2 K. B. 253 ; 103 
L. J. K. B. 462 ; 151 L. T. 119 ; 98 J. P. 
287 ; 50 T. L. R. 392 ; 78 Sol. Jo. 298 ; 32 
L. G. R. 202. 

502e. Must specify sum spent on 

each house.] — West Ham Corpn. v. 

Benabo (Charles) So Sons, No. 602d, ante. 

502f. Failure to appeal to county 

court — Effect on invalid demand.] — West 
Ham Corpn. v. Benabo (Charles) So Sons, 
No. 502d, ante. 

(e) Clearance Areas. 

See Housing Act, 1930 (c. 39), s. 1 (1). 

502g. What is “ dwelling-house ” — Common lodg- 
ing-house*]— -A common lodging-house is a 
“ dwelling-house ” within Housing Act, 1930 
(c. 39), s. 1 (1), so as to come within the scope 
of the section. The fact that the people who 
dwell in it are of such a character So live under 
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ouch conditions as to make it a common 
lodging-house does not cause it to cease to be 
a dwelling-house . — Re Boss & Leicester 
Corpn. (1032), 96 J. P. 450 ; 30 L. G. R. 382. 

502h. Shops with living rooms over.] — 

Certain properties consisting of shops on the 
ground floor & of living rooms on the upper 
floor, which had been found unfit for human 
habitation, were made the subject of a com- 
pulsory purchase order. At the time of the 
making of the order, the rooms had ceased to 
be used as living rooms, 4c the owner was 
prepared to enter into an undertaking that 
they should not in future be used as such. 
The owner contended that these houses were 
not within the meaning of that word as used 
in Housing Act, 1036, s. 25 : — Held : the j 
premises were houses within the meaning 
of that word as used in Housing Act, 1936, 
s. 25, 4c the order was rightly made. — Re 
Bainbridge, South Shields (D’Arcy 
Street) Compulsory Purchase Order, 
1037, [19301 1 K. B. 500; 108 L. J. K. B. 
386 ; 103 J. P. 107 ; 83 Sol. .To. 259 ; mib 
nobi. Re South Shields (I)’Arcy Street) 
Compulsory Purchase Order, 1937, Batn-> 
bridge’s Application, [1939] 1 All E. R. 
419 ; 55 T. L. R. 409 ; sub nom. Bainbridge 
v. Minister of Health, 160 L. T. 392 ; 37 
* L. G. R. 275. 

502 j. Validity of clearance irder — Mistake In 
number of days allowed for vacation — Con- 
firmation with modification by Minister of 
Health.] — A clearance order made by a 
local authority under Housing Act, 1930 
(c. 39), purported to require that certain of 
the buildings to which it related should be 
vacated in a less number of days from the 
date on which it would become operative 
than the period of twenty-eight days from 
that date as required by the Act. The 
Minister of Health confirmed the order with 
the modification that the less number of days 
was altered to twenty-eight days. The order 
did not include a “ starred ” note to the form 
of clearance order prescribed bv Provisional 
Regulations, 1930, made under the Act 
setting forth the substance of seot. 11 of the 
Act. On an application to the High Ct. 
under sect, 11 (3) by the owner of these 
buildings as a person aggrieved by the order 
to question its validity in regard to them : — 
Held: (1) the mistake as to the number of 
days in the order as originally made did not 
render it an order which was not within the 
powers of the Act, or prevent it from applying 
to these buildings ; the order having been 
confirmed by the Minister with the above- 
mentioned modification, it could not be said 
that the requirement of the Act as to the 
number of days was not complied with by the 
order; 4c, therefore, that mistake in the 
order as originally made was not a ground on 
which tine High Ct. should quash the order 
in so far as it affected these buildings ; (2 ) the 
omission of the starred note did not render the 
order an order which was not within the 
powers of the Act ; assuming that it was a 
requirement of the Act that that note should 
be included in the order, there was no evidence 
in the case before the ct. to show that the 
interests of appct. had been substantially 
prejudiced by that requirement not having 
been complied with ; 4c, therefore, the 

omission of the note was not a ground on 


which the High Ct. ought to quash the order. 
Se&kbU : that it was not a requirement of the 
Act that the starred note should be included 
in the order. 

(3) The High Ct- will entertain an applica- 
tion under Housing Act, 1930 <c. 39), a. 11 (3), 
by a person aggrieved by a clearance order, 
who desires to question its validity only on 
the grounds mentioned in that sub-section or 
either of them, namely, that the order is not 
within the powers of the Act, or that any 
requirement of the Act has not been com- 
plied with, or possibly on the further ground 
that there is no evidence to support the order ; 
4c not on the ground that the evidence is 
insufficient to support the order . — Re Bow- 
man, South Shields {Thames Street) 
Clearance Order, 1931, [1932] 2 K. B. 621 ; 
101 L. J. K. B. 798 ; 147 L. T. 150 ; 96 J. P. 
207 ; 48 T. L. R. 351 ; 76 Sol. Jo. 273 ; 30 
L. G. R. 245. 

Annotations : — As to (1) Gonsd. Re Ripon (Highfleld) Housing 
Order, 1938, White & Collin’s Applications, [18391 3 
All E. R. 548. Rrfd. Stocker v. Minuter of Health, 
[1938] 1 K. B. 655. As to (3) Consd. Falmouth (Well Lano 
SodgmondB Court & Snitthwick Hill) Clearance Order, 
1981. Halse’ Application. {1937) 3 All E. R. 308 ; Halse 
v. Minister of Health (1937), 35 L. G. R. 421. Generally, 
Refd. Re Mason (1934), 50 T. L. R. 392. 

502k. Omission of starred note relating to 

Housing Act, 1930 {c. 39), s. 11 .] — Re Bow- 
man, South Shields (Thames Street) 
Clearance Order, 1931, No. 502 j, ante. 

5021. Alternative accommodation — For resi- 

dential & not business purposes.] — On an 
application by a person who was the owner 
of business premises affected by a clearance 
order, & who complained that the authority 
had not satisfied themselves with regard to 
the provision of business accommodation for 
ihe persons to be displaced : — HM : Housing 
Act, 1930 (c. 39), s. 1 (1), proviso (a), applies 
only to residential accommodation & there 
is no duty on the authority to satisfy them- 
selves that suitable business accommodation 
exists or can be provided. — Re Gateshead 
County Borough (Barn Close) Clearance 
Order, 1931, [1933] 1 K. B. 429 ; 102 

L. J. K. B. 82 ; 148 L. T. 264 ; 97 J. P. 1 ; 
49 T. L. R. 101 ; 77 Sol. Jo. 12 ; 31 L. G. R. 52. 

502m. Confirmation of clearance order — 

Powers of Minister of Health.] — Where a 
local authority has made a clearance order 
under Housing Act, 1930 (c. 39), s. 1, 4c has 
submitted the order to the Minister of Health 
for confirmation, & objections are made 
thereto by the owners, the Minister must 
comply with the provisions of 1930 Act, 
Sched. 1., para- 4, 4fc cause a public local 
inquiry to be held, & consider any objections 
not withdrawn & Hie report of the person who 
held the inquiry. In deciding whether or not 
he shall confirm the clearance * order the 
Minister occupies a quasi-judicial function 
& must not take into consideration any 
matters other than those mentioned in 
para. 4 of Sched. I. If the Minister holds a 
private inquiry to which the owners are not 
invited or takes into consideration ex parte 
statements with which the owners have had 
no opportunity of dealing he is not acting in 
accordance with correct principle of justice, 
4s his confirmation of the clearance order 
would not be within the powers conferred 
upon him by the Act, 4c the o w ne r s would be 
entitled as hting persons aggrieved to have 
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the confirmation order quashed. — Errington 
v. Minister op Health, [1935] 1 K. B. 249 ; 
104 L. J. K. B. 49 ; 162 L. T. 164 ; 99 J. P. 
16 ; 61 T. L. R. 44 ; 78 Sol. Jo. 754 ; sub 
nom. Be J arrow North Ward (No. 1 ) 
Clearance Order, 1933, Ex p. Errington, 
32 L. G. R. 481, 0. A. 

AnnotaH ^» —Apld. Frost r. Minister ol Health, [1935] 1 
K. B» 286. Distd. Offer v. Minister of Health, [1936] 1 
K. B. 40 ; Horn v. Minister of Health, [1936] 2 All E. R. 
1299. Ckmsd. Robins & Son, Ltd. v. Minister of Health, 
Be Brighton (Everton Place Area) Housing Order, 1937, 
[1939] 1 K. B. 520. Redd. Denby & Sons, Ltd. v. Minister 
of Health, [1936] 1 K. B. 837 ,* Marriott v. Minister of 


Health, [1936] 2 All E. R. 865 ; Estate & Trust Agencies 
(1927), Ltd. i?. Singapore Improvement Trust, [1937] 3 
All E. R. 324. 

502n. .] — Frost v. Minister op 

Health, No. 502v, poet 

50 2o. .] — The Minister of Health 

has, under Housing Acts of 1925 & 1930, 
the right to give advice to local authorities 
& to make inquiries in order to determine 
whether any powers under the Acts should 
be put in operation in any area, notwith- 
standing that under Housing Act, 1930 
(c. 39), s. 2, the duty is imposed upon the 
Minister of deciding in a semi- judicial capacity 
whether or not a clearance order made by a 
local authority should be confirmed. The 
representatives of a local authority applied 
to the Ministry of Health for advice with 
regard to the preparation of their 1933 
five-year slum clearance programme & saw 
C., one of the Minister’s chief housing & town 
planning inspectors. C. declined to give any 
advice as he was not sufficiently acquainted 
with the conditions in the borough. He 
subsequently visited the borough & inspected 
the exteriors of properties in various parts of 
the borough in co. with the chief sanitary 
inspector of the borough, & 0. told the 
sanitary inspector that the properties which 
he had seen appeared prima facie to be the 
class of property which other local authorities 
were including in clearance orders, but that 
he could not express any definite opinion 
nor was he in a position in any way to bind 
the Minister. The local authority subse- 
quently made a clearance order in respect 
of certain properties the owners of which 
objected to the confirmation of the order. 
At the public local inquiry the above facts 
were disclosed. The clearance order was 
confirmed by the Minister, but C. took no 
part in deciding whether or not the order 
should be confirmed. The owners appealed 
under sect. 11 of 1930 Act on the ground that 
the Minister in confirming the order had 
failed to act judicially :—Held : upon the 
facts, the statement of opinion by 0., which 
did not bind the inspector who held the 
inquiry, nor the Minister of Health, was in 
no way inconsistent with the exercise of the 
duty imposed upon the Minister of deciding 
in a semi- judicial capacity, after a considera- 
tion of the objections & the report of the 
inspector who held the public local inquiry, 
whether or not the clearance order made by 
the local authority should be confirmed, « 

. the objectors had no cause of complaint 
against the confirmation of the order. — 
Offer v. Minister of Hea lth, U936] 1 
K.B. 40; 105 L. J. K. B. 6 ; 153 L. T. 270 ; 
51 T. L. R.546 ; 79 Sol. Jo. 609 ; 33 L. G. R. 
369, C. A. 

Annotation Confd. Horn v. Minister of Health, [1936] 
2 All E, R/imTo. A. 


502p. — * — .] — A local authority in 

pursuance of their powers under Part III. 
of Housing Act, 1925 (c. 40), made an Order 
for the compulsory purchase of certain land. 
The owner of the land objected to the con- 
firmation of the Order by the Minister of 
Health. A public local inquiry was held by 
an inspector of the Ministry of Health at 
which it was stated that the land was required 
by the local authority partly for slum clear- 
ance & partly for the erection of new houses 
required under Housing Act, 1935 (c. 40), 
on account of overcrowding. The local 
authority, before the inquiry was held, asked 
the Minister to receive a deputation with a 
view to expediting the provision of new houses 
under Housing Act, 1936 (c. 40), & securing 
the payment of a subsidy as large as possible. 
This deputation was received at the Ministry 
after the public local inquiry was held, but 
before the confirmation by the Minister of 
the Compulsory Purchase Order. It was 
suggested by the owner of the land that 
representations with regard to the purchase 
of his land must have been made at that 
interview in his absence. But the repre- 
sentatives of the local authority & of the 
Minister deposed that no reference was made 
at that interview to the purchase of the 
land in question. The Minister subsequently 
to the interview confirmed the Compulsory 
Purchaso Order. In proceedings to quash the 
Confirmation Order : — Held : inasmuch as 
the interview between the representatives of 
the Minister & the local authority was held 
for the sole purpose of carrying out the duties 
imposed upon the Minister & the local 
authority by Housing Act, 1935 (c. 40), s. 1, 
of consulting together for the purpose of 
carrying that Act into effect, & there was no 
evidence that the order for the compulsory 
purchase of the land in question was discussed 
at the interview, there was no such identity 
between the subject-matter of the deputation 
& the subject-matter of the Confirmation 
Order as to amount to an interference with 
the exercise by the Minister of his semi- 
judicial functions in confirming the Com- 
pulsory Purchase Order, & that conse- 
quently there was no ground for quashing the 
Compulsory Purchase Confirmation Order. 

Per Slesser, L.J. : Where the Minister 
has the right under one Act of giving advice 
to a local authority, & under another Act 
the duty of confirming Orders made by local 
authorities, his duty is to carry out both those 
powers, <fe they cannot be said to be contrary 
to one another, inasmuch as the legislature 
has imposed upon him the duty of doing both. 

Per Scott, L.J. : Where public depart- 
ments are given quasi- judicial duties to 
perform as well as administrative duties, the 
obligation to carry out their quasi- judicial 
duties in strict accordance with natural 
justice must always be considered in the light 
of their administrative duties. — Horn v. 
Minister of Health, [1937] 1 K. B. 164 ; 
[1936] 2 All E. R. 1299 ; 105 L. J. K. B. 649 ; 
155 L. T. 335 ; 100 J. P. 463 ; 80 Sol. Jo. 
688 ; 34 L. G. R. 495, C. A. 

S02q. — .] — A clearance order was 

made which related to an area including a 
house owned by applt., & applt. was in duo 
course served with notice of the making of 
the order. He lodged an objection to the 
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order, in accordance with the provisions of 
the Housing Acts, & was duly served with 
notice ol the principal grounds on which the 
local authority was satisfied that the premises 
were unfit for human habitation. The 
Minister of Health caused a public local 
inquiry to be held, at which applt. was repre- 
sented & his objections to the making of the 
order were stated. The inspector looked at 
the houses in question & made a report to 
the Minister, who decided to confirm the 
clearance order. Applt. appealed on the 
ground tnat there was no evidence upon which 
the Minister could confirm the order ; — Held : 
as applt. had shown neither that the order 
was not within the powers of the Act, nor 
that any requirement of the Act had not been 
complied with, the ct. could not interfere 
with the Minister’s decision . — Be Falmouth 
(Well Lane, Sedgmond’s Court & Smith- 
wick Hill) Clearance Order, 1936, Halse’s 
Application, [1937] 3 All E. R. 308 ; 167 
L. T. 140 ; 101 J. P. 490 ; 63 T. L. R. 863 ; 
81 Sol. Jo. 690 ; sub nom. Halse v. Minister 
op Health, 36 L. G. R. 421. 

Annotation : — Held. Re Hammersmith (Bergrhem Mews) 
Clearance Order, 1936, Wilmot's Application, [19371 3 
All E. R. 639 ; Stocker v. Minister of Health, [1938] 1 
kTb. 655. 

502r. Postponement pending inquiry 

* into scheme of county council.] — A borough 
council gave notice to the London County 
Council that they were about to take into 
consideration the question of declaring certain 
land to be a clearance area, & the London 
County Council did not notify the borough 
council within the prescribed period that they 
themselves intended to deal with the area. 
Thereafter the borough council made an 
order declaring the area to be a clearance area. 
& requested the Minister of Health to confirm 
such order. Before the Minister had taken 
any steps the London County Council noti- 
fied the Minister of their intention to deal 
with the same area by means of a different 
Bcheme, & the Minister ordered a local inquiry 
into the county council’s scheme, suggesting 
that the borough council should be represented 
thereat. & refused to consider the question 
of confirming the order of the borough 
council until after such inquiry had taken 
lace : — Held : there had been no refusal 
y the Minister to perform his statutory duty, 
but merely a postponement of his decision 
until after the inquiry. Therefore the issue 
of a writ of mandamus would not be justified. 
— R. v. Minister of Health, Ex p . Finsbury 
Borough Council (1934), 32 L. G. R. 349. 

502s. Houses demolished before con- 

firmation.] — Nottingham Corpn. on June 4, 

1934, resolved that a certain area should be 
a clearance area, & on the same day made a 
compulsory purchase order in respect of part 
thereof. Upon that part of the area there 
were*39 houses of which 27 were the property 
of appct. On July 21 appct. instructed a 
builder to demolish all the 27 houses, & the 
demolition work began on July 26 & was com- 
pleted before Oct. 2. Notice of the order 
was served on appct. on July 30, & he lodged 
his objection on Aug. 16. On Oct. 2 the 
public local inquiry began at which the fact 
of the demolition was proved. On Jan. 16, 

1935. the Minister confirmed the order. 
Appct. questioned the validity of the order 
& applied under Housing Act, 1930 (c. 39), 


Digest Supplement. 

s. 11 (3), to have it quashed : — Held : before 
confirming an order the Minister ought to 
consider matters as they are at the time of 
the local inquiry, & as there was at that 
time no subject-matter on which the Act 
could operate, the Minister ought not to have 
confirmed the order either with or without 
modification. — Marriott v. Minister of 
Health, [1937] 1 K. B. 128 ; [1936J 2 All 
E. R. 865 ; 106 L. J. K. B. 149 ; 166 L. T. 
94 ; 100 J. P. 432 ; 62 T. L. R. 643 ; 80 
Sol. Jo. 533 ; 34 L. G. R. 401, C. A. 

Annotation : — Refd. Denby (William) & Sods, Ltd. t>. Minister 
of Health, [1936] 1 K. B. 337. 

502t. Whether owner entitled to see 

report of inspector.] — A person whose property 
is affected by a clearance order made by a 
local authority under Housing Act, 1930 
(c. 39), is not entitled to see the report made 
to the Minister of Health by the person 
whom the Minister has caused to hold a public 
local inquiry as required by Sched. I. of the 
Act. — Denby (William) & Sons, Ltd. v. 
Minister of Health, [1936] 1 K. B. 337 ; 
105 L. J. K. B. 134 ; 164 L. T. 180 ; 100 J. P. 
107 ; 80 Sol. Jo. 33 ; 34 L. G. R. 61, D. C. ; 
sub nom. Baildon Urban (Park Lane 
Areas) Confirmation Order, 1935, Baildon 
Urban Tong Park No. 1 Housing Con- 
firmation Order, 1936, 62 T. L. R. 173. 

502u. Local inquiry — Procedure.]— At a 

public local inquiry by the Minister of Health 
to consider the question of the co nfirma tion 
of a compulsory purchase order in respect of 
a part of the White City, counsel for the 
owners of the land sought to state the 
intentions of his clients as to the future use 
of the property. He had already stated that 
he did not intend to call any evidence. The 
inspector refused to allow the statement 
to be made : — Held : the inspector was right 
in refusing to hear such a statement un- 
supported by evidence, & the complaint 
made afforded no ground for quashing the 
order. — Re London (Hammersmith) Hous- 
ing Order, Land Development, Ltd.’s 
Application, [1936] 2 All E. R. 1063; 80 
Sol. Jo. 690. 

502v. Area In map accompanying advertise" 

ment differing from area at time of resolution.] 
— By a resolution passed on Oct. 4, 1933, a 
local authority declared an area within their 
district to be a clearance area under Housing 
Act, 1930 (c. 39), s. 1 (1). The map defining 
the area included within it certain houses 
belonging to the local authority. In Dec. 
certain communications passed between the 
local authority & the Minister of Health 
regarding the terms of the clearance order, 
& on the advice of the Minister the houses 
belonging to the local authority were ex- 
cluded from the area. Accordingly, when the 
clearance order was advertised in Mar. 1934, 
it was accompanied by a new map which did 
not include within the area the houses in 
question. Objections to the order having 
been made, an inquiry under Sched. I., 
para. 4, to the Act was .held on May 29, A 
on Sept. 29 the order was confirmed with- 
out modification by the Minister of Health : — 
Held : (1) the fact that the area covered by 
the order confirmed by the Minister was 
different from that defined on the map made 
at the time of the resolution of the local 
authority did not render the order one which 
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was not within the powers of the Act, 
although it might be one with regard to which 
a requirement of the Act had not been com- 
plied with ; (2) up to the time of objections 
to the order being made, the Minister of 
Health acted in an administrative, & not in a 
judicial, capacity, & he was, therefore, 
entitled through the officials of his depart- 
ment, to advise the local authority on what 
the terms of the clearance order should be. — 
Frost v . Minister op Health, [1935] 1 

K. B. 280; 104 L. J. K. B. 218 ; 51 T. L. R. 
171 ; sub nom. Re Birkenhead, Cambridge 
Place, Clearance Order, 1934, Ex p. 
Frost, 152 L. T. 330 ; 99 J. P. 87 ; 33 

L. G. R. 20. 

Annotation: — Reid. Offer v. Minister of Health [1936], 1 
K. B. 40. 

502w. Failure to hear objections before 

resolution passed.] — A local authority passed 
a resolution under Housing Act, 1930 (c. 39), 
s. 1, declaring an area in their district to be a 
clearance area. An owner of property in 
that area contended that the clearance order 
based on the resolution was bad, because he 
had not been given an opportunity of being 
heard in opposition to it before the resolution 
was passed : — Held : there was no rule of 
law obliging the local authority to hear 
objections by owners of the property affected 
before passing the resolution, & the resolution 
& subsequent order were valid. — Fredman 
v. Minister op Health (1935), 154 L. T. 
240 ; 100 J. P. 104 ; 80 Sol. Jo. 66 ; 34 
L. G. R. 153. 

502x. Part of premises not dwellings.] — A 

clearance order was made in respect of certain 
premises consisting of garages & workshops 
with dwelling rooms over, the dwellings not 
being let, occupied or used in connection 
with the garages & not being in communica- 
tion therewith. The owner of the premises 
contended that it was not within the powers 
of the local authority under the Housing 
Acts to order the demolition of the whole 
of the premises, as the garages <fc workshops 
were not dwellings or parts of dwellings. It 
was also contended that, if that part of the 
building which was a dwelling were taken away 
& certain repairs were effected to that part 
which remained, it might become a desirable 
garage & could not be a danger to any one 
living in the neighbourhood : — Held : the 
structure was all one building, & the local 
authority had acted within its powers in 
ordering the demolition of the whole. — Re 
Hammersmith (Berghem Mews) Clearance 
Order, 1930, Wilmot’s Application, [1937] 

3 All B. R. 539 ; 157 L. T. 142 ; 81 Sol. Jo. 
751 ; sub nom. Wilmot v. Minister of 
Health, 35 L. G. R. 482. 

Annotation : — Conid. Re Butler, Camberwell (Wing*fleld 
Mews) No. 2 Clearance Order, 1936, [1939] 1 K. B. 670. 

502y. “ House *’ — What amounts to.] — A local 
authority having resolved to declare a certain 
area a clearance area on the ground that the 
dwelling-houses were by reason of disrepair 
or sanitary defects unfit for human habitation 
or were by reason of their bad arrangement 
or the narrowness or bad arrangement of the 
streets dangerous or injurious to the health, 
of the inhabitants of the said area, & that the 
other buildings (if any) in the said area were 
for a like reason dangerous or injurious to the 
health of the inhabitants, subsequently made 
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a clearance order in respect of the area. 
The area consisted of two-storey buildings 
forming three sides of a cul-de-sac. The 
lower floor was used as garages & workshops 
& the upper floor was divided into dwellings, 
though the divisions did not in all cases 
correspond with the divisions of the lower 
floor. There was a separate entrance in each 
case to the upper floor. The Ministry having 
confirmed the clearance order, the mtgee. of 
the premises sought to have the order 
quashed : — Held : the structure consisting of 
a garage or workshop with a dwelling above 
it was a “ house ” within the meaning of the 
Housing Act, 1936. 

Qu. : whether, for the purposes of the 
Housing Act, 1936, a building can be treated 
as horizontally divided so as to enablo-part 
of the building to be treated as a “ house ” 
& part as another building within sect. 25 
of the Act. — Re Butler, Camberwell 
(Wingfield Mews) No. 2 Clearance Order, 
1930, [1939] 1 K. B. 670 ; 108 L. J. K. B. 
487 ; 103 J. P. 143 ; 55 T. L. R. 429 ; sub 
nom. Re Camberwell (Wingfield Mews) 
No. 2 Clearance Order, 1936, Butler’s 
Application, [1939] 1 All E. R. 590 ,* 83 
Sol. Jo. 256 ; sub nom. Butler v. Ministry 
of Health, Re Camberwell (Wingfield 
Mews) No. 2 Clearance Order, 1936, 
160 L. T. 255 ; sub nom . Butler v. Minister 
of Health, 37 L. G. R. 315, C. A. 

Annotation : — Consd. Re Bainbricipo, South Shields (D’Arcy 

Street) Compulsory Purchase Order, 1937, [1939] 1 K. B. 

600. 

502z. “ Other buildings ” — What may be in- 
cluded.] — A local authority having resolved 
to declare a certain area a clearance area on 
the ground that the dwelling-houses were by 
reason of disrepair or sanitary defects unfit 
for human habitation ... & that the other 
buildings (if any) in the area were for a like 
reason dangerous or injurious to the health 
of the inhabitants, subsequently made a 
clearance order in respect of the area. The 
area consisted of two-storey buildings form- 
ing three sides of a cul-de-sac. The lower 
floor was used as garages, stables & work- 
shops. The upper floor was divided into 
dwellings, thougn the divisions did not in all 
cases correspond with the divisions of the 
lower floor. There was a separate entrance 
in each case to the upper floor. The Minister 
having confirmed the clearance order, appct., 
who was the mtgee. of the premises, 
appealed : — Held : (1 ) the proper way to 

regard the premises was not to treat each 
composite structure consisting of garage or 
workshop with dwelling above as being either 
a “ house ” or an “ other building ” within 
Housing Act, 1936 (c. 51), but to regard the 
dwellings as “ houses ” & the garages & 
shops as “ other buildings ” ; (2) the effect 
of para. 2 of Sched. III. of Housing Act, 
1930 (c. 61), with the proviso, is that build- 
ings included in a clearance area only as 
being dangerous or injurious to health by 
reason of bad arrangement, etc., are to be 
excluded from the clearance order unless the 
effect of such exclusion would be also to 
preserve from demolition a building “ con- 
structed or adapted as or for the purposes of 
a dwelling, or partly for those purposes & 
partly for other purposes, if any part ( not 
being a part used for other purposes) is by 
reason of disrepair or sanitary defects unfit 
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for human habitation ” ; (3) applying that 
test to the present case the ground door 
premises would primd facie have been 
excluded from the order, but if they were so 
excluded, the provisions of the first part of 
para. 2 would be applied to a building 
(namely, the composite structure made up of 
workshop & dwelling) which fell within 
the proviso. The intention of the Legislature 
would be defeated if the word “ building ” 
in the proviso were limited to the “ other 
building ” considered as a unit without 
reference to any larger structure of which it 
might form a part ; (4) the resolution was not 
invalidated either by the reference to “ other 
buildings (if any),” since the buildings were 
clearly identified in the schedule to the 
• clearance order, or by a suspensive condition, 
there being evidence that that condition had 
been complied with. — Re Butler, Camber- 
well (Wingfield Mews) No. 2 Clearance 
Order, 1936, [1938] 2 K. B. 210; [1938] 
2 All E. R. 279 ; 107 L. J. K. B. 419 ; 102 
J. P. 243 ; 64 T. L. R. 666 ; 82 Sol. Jo. 317 ; 
sub nom. Butler v. Minister of Health, 
169 L. T. 47 ; 36 L. G. R. 386. 

502aa. Power to purchase adjacent land.] — A local 
‘ authority made, & the Minister of Health 
confirmed, an order for the compulsory 
purchase of certain land adjacent to a clear- 
ance area. The acquisition of that land was 
reasonably necessary for the carrying out of 
a scheme for the development of that clear- 
ance area in conjunction with other clearance 
areas in the neighbourhood, but would not 
have been necessary had it been proposed to 
develop the area as a separate unit : — Held : 
Housing Act, 1930 (c. 39), s. 3, conferred 
power on the local authority to make, & on 
the Minister to confirm, the above-mentioned 
compulsory purchase order. — Sheffield 

Burgesses v. Minister of Health (1935), 
154 L. T. 183 ; 100 J. P. 99 ; 62 T. L. R. 171 ; 
80 Sol. Jo. 16 ; 34 L. G. R. 92. 

502bb. Discretion of local authority as to method of 
clearance.] — The owner of certain property 
included in a compulsory purchase order 
contended that the onus was upon the local 
authority to satisfy the Minister of Health 
that, by making a compulsory purchase order 
rather than a clearance order, it had chosen 
the most appropriate method for securing 
the clearance of the area ; — Held : Housing 
Act, 1930 (c. 39), s. 1 (3), gave the local 
authority an absolute right to secure the 
clearance of the area in either of the two 
ways as it should decide, or partly in one and 
partly in the other. At the local inquiry 
the local authority was not required by the 
Act to call evidence to show why it thought 
one way more appropriate than another to 
the particular case, but it was open to the 
Minister not to confirm the order if he 
thought the local authority had adopted a 
wroqg method. — Re Greenwich (Prince of 
Orange Lane) Housing Order, 1936, 
Willey’s Application, [1937] 3 All E. R. 
306 ; 167 L. T. 67 ; 101 J. P. 495 ; 63 T. L. R. 
839 ; 81 Sol. Jo. 501 ; sub nom . Willey v. 
Minister of Health, 35 L. G. R. 416. 

Annotation : — Could. Robins Sc Son, Ltd. v . Minister o* 
Health, i?e Brighton (Ever ton Place Area) Housing Order* 
1937, [1939] IK. B. 5$0. 

502cc. .] — Applts., a firm of brewers, pur- 

chased land with a view to pulling down 


houses thereon <fe erecting instead of them 
an extension of their business premises, but 
were prevented from doing so by provisions 
of the Rent Restriction Acts. Some years 
later the local authority, having under 
Housing Act, 1936, declared the land to be 
a clearance area, determined under sect. 25 (3) 
of the Act to secure the clearance of the area, 
not under clause (a) of that subject, by 
ordering the demolition of the buildings by a 
clearance order, as desired by applts., but 
under clause ( b ) thereof by purchasing the 
land, & they then under sect. 29 made a 
compulsory purchase order to be submitted 
to the Minister of Health for confirmation. 
Applts. lodged objections to that order 
which alleged that it was ultra vires , that 
before making it the local authority well 
knew that applts. were willing & able to 
comply with a clearance order, that the 
purposes of the Act could have been properly 
secured by a clearance order, & that this 
compulsory purchase order was unnecessary, 
unjustifiable & inequitable, & would cause 
unnecessary & unjustifiable hardship to 
applts. On the compulsory purchase order 
being submitted to him, the Minister duly 
caused a public local inquiry to be held before 
his inspector, at which evidence was given on 
both sides & the above objections were urged 
on behalf of applts. ; & the Minister, after 
having considered the evidences the objec- 
tions, & the report of the inspector, con- 
firmed the compulsory purchase order. 
Applts., being desirous as persons aggrieved 
to question the validity of that order on the 
ground that it was not within the powers of 
the Act or that the requirements ot the Act 
had not been complied with, made an applica- 
tion under Sched. II. , para. 2 of the Act of 
1936, for that purpose to the High Ct. Du 
Parcq, J. dismissed the application. On 
appeal : — Held : (1) under sect. 25 (3) of the 
Act the local authority had an unfettered 
discretion to secure the clearance of the area 
in either of the alternative ways there 
mentioned, & were therefore entitled to do 
so in the second of these ways — namely, by 
urchase ; & under sect. 29 (1), they 

ad power to purchase by compulsory pur- 
chase order ; (2) the objections taken by 

applts. to the making & confirmation of the 
compulsory purchase order were not objec- 
tions which could properly be taken under the 
Act, & as there was no arguable objection 
before the Minister, his function was merely 
ministerial to confirm the order ; but, further, 
even if in the circumstances his function 
were gwasi-judicial, he had rightly exercised 
it in confirming the order ; (3) there was no 
ground on which the application could be 
supported, & the appeal should therefore be 
dismissed. — Robins «fc Son, Ltd. ^Minister 
of Health ; Re Brighton (Everton Place 
Area) Housing Order, 1987, [1939] 1 
K. B. 620 ; 160 L. T. 3 ; 37 L. G. R. 144 ; 
sub nom. Re Brighton (Everton Place 
Area) Housing Order, 1937, Robins & 
Son, Ltd.’s Application, [1938] 4 All E. R. 
446 ; 108 L. J. K. B. 281 ; 303 J. P. 13 ; 65 
. T. L. R. 134 ; 82 Sol. Jo. 988, C. A. 

502dd. Compulsory purchase order — Objection — 
Sufficiency of notice — Satisfaction of Minister.] 
— Appct., the owner of certain properties in 
a clearance area, gave notice to the Minister 
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of Health of objection to a compulsory 
purchase order. The local authority served 
notices upon appct. under Housing Act, 
1935 (c. 40), s. 63 (1), alleging that the 
properties were unfit for human habitation, 
& stating the facts which the local authority 
alleged to be its principal grounds for being 
satisfied as to the unfitness. Appct. objected 
to the notices on the ground that they did 
not give him sufficient particulars of the 
facts in support of the local authority’s 
allegation of unfitness, & he contended that 
the Minister had no power to hold a public 
local inquiry into the local authority’s 
application for confirmation of the com- 
pulsory purchase order : — Held : by Housing 
Act, 1935 (c. 40), s. 63 (1), it is the Minister, 
& not the objector, who is to be satisfied 
that the local authority has served appro- 
priate notices under that sect., & as the 
Minister was, satisfied, in the present case, 
* that a sufficient notice had been served upon 
appct., appct. could not object to the holding 
of the public inquiry after the expiration 
of the period required by sect. 63 (1). — R. v. 
Minister op Health, Ex *p. Hack, [1937] 3 
All E. R. 176 ; 157 L. T. 118 ; 101 J. P. 430 ; 
81 Sol. Jo. 461 ; 35 L. G. R. 349. 

502ee. Review.] — Part V. of the Housing 

Act, 1936, enables a local authority to acquire 
land compulsorily (sect. 74) for the provision 
of houses for the working classes. By 
sect. 75 nothing in the Act is to authorise 
the compulsory acquisition of land “ which 
at the date of the compulsory purchase 
forms part of any park, garden or pleasure 
ground or is otherwise required for the 
amenity or convenience of any house.” 

In accordance with the provisions of this 
Part of the Act a local authority made an 
order for the compulsory purchase of twenty- 
three acres of land, part of an estate in 
Yorkshire called Highfield, consisting of a 
large house & thirty-five acres of land sur- 
rounding it. The owners served notice of 
objection to the order as being contrary to 
sect. 75 (above), in that the land was part of 
a park A was required for the amenity or 
convenience of the house. The Minister of 
Health directed a public inquiry, &, after 
holding the inquiry & taking evidence, the 
chairman duly made his report to the 
Minister, who thereupon confirmed the order. 
A motion was then brought under R. S. C., 
Ord. LV.b., r. 71, asking that the order be 
quashed as being outside the powers of the 
Act. Further evidence was given upon 
affidavit, & Charles, J. dismissed the 
motion, holding, on the authority of In re 
Bowman , South Shields ( Thames Street) 
Clearance Order , 1931, [1932] 2 K. B. 621 ; 
Digest Supp., that the question was one of 
fact, & that it was not open to the ct. t-o 
interfere by re-hearing the case & evidence : — 
Held: (1) the motion under R. 8. C., Ord. 
LV.b., r. 71, was a new & independent 
proceeding & not a re-hearing or re-trial, & 
the ct. had jurisdiction to review the findings 
of fact &, if necessary, to direct that 


additional evidence be given under R. 8. C., 
Ord. LV.b., i*. 72 j (2) upon the affidavit 
evidence before the ct., the land in the present 
application was part of the park of Highfield, 
A the order for compulsory purchase should 
be quashed ; (3) by Luxmoore, L.J., the 
words in sect. 75 “ otherwise required for the 
amenity or convenience of any house ” do not 
qualify the words ” part of a park, garden or 
X>leasure grounds,” but constitute an alter- 
native ground for exemption from com- 
pulsory purchase. 

The word “ park ” in the Housing Act, 
1936, is used in its popular sense, & not in its 
technical & legal sense. The definition of 
” park ” in the Oxford English Dictionary 
as “a large ornamental piece of ground 
usually comprising woodland <fc pasture, 
attached to or surrounding a country house 
or mansion, <te used for recreation, & often for 
keeping deer, cattle or sheep ” approved. — 
He Ripon (Highfield) Housing Order, 
1938, White & Collins v. Minister of 
Health, [1939 1 2 K . B. 838 ; 1 08 L. 3 . K. B. 
768; 161 L. T. 109; 103 J .P. 331; 55 
T. L. R. 956 ; 83 Sol. .To. 622 ; sub nom. He 
Ripon (Highfield) Housing Order, 1938, 
White & Collins Application, [1939] 3 All 
E. R. 548, C. A. 

5 02 ft. Powers of London County Council.] — The 

London County Council, notwithstanding 
the fact that they have not submitted 
a scheme for the approval of the Minister 
of Health under Housing Act, 1925 (o. 14), 
s. 80 (2) (b) (ii), have power under Housing 
Act, 1935 (c. 40), s. 74 (1), to purchase land 
within the area of a metropolitan borough for 
the purpose of providing housing accommoda- 
tion for persons of the working classes 
rendered necessary by action taken by the 
County Council in the displacement of such 
persons in areas outside that borough, or for 
the purpose of providing accommodation 
required to abate overcrowding in metro- 
politan boroughs outside that borough. — 
Stocker v. Minister of PIkalth, [1938] 1 
K. B. 655 ; 107 L. J. K. B. 146 ; 158 L. T. 
29 ; 36 L. G. R. 92 ; sub nom. He London 
County (Stoke Newington) Housing 
Order, 1936, Stocker’s Appeal, [1937] 4 
All E. R. 678 ; 102 J. P. 67 ; 54 T. L. R. 
233 ; 82 Sol. Jo. 96. 

C . Town Planning Schemes (p. 215). 

See, now , Town & Country Planning Act, 
1932 (c. 48). 

503a. Claim for compensation — When scheme 

“ made.”] — By Town Planning Act, 1925 
(c. 16), s. 10, it is provided that any person 
whose property is injuriously affected by the 
making of a town planning scheme shall, if 
he makes a claim within the time limited by 
the scheme, be entitled to obtain compensa- 
tion in respect thereof from the responsible 
authority. & by sect. 2 of the Act it is 
provided that a town planning scheme shall 
not have effect, unless it is approved by an 
order of the Minister of Health, who may 


FART VILSEOT. 11, SUB-SECT. 4. — C. 

*v. Town Planning <£ Development 
Act, 1980 — Whether applicable to sub- 
division into farming areas — Private 
roads marked on plan. V— A piece of land, 
comprising 1 about 14,000 acre*, situated 


in a farming district, & within the 
boundaries of a district council area, 
was subdivided by the owner Into 
twelve lots. A plan was deposited 
in the Lands Titles -Registration Offloe, 
& showed certain private roads which 
were marked ** private roads to be 


vested In ** the owner : — Held ; the 
fee simple of these roads did not vest, 
by virtue of Town Planning 8c Develop- 
ment Act, 1920, in the district council, 
— Loxton District Council v. Brucx- 
(1927) S. A. 8. R. 453. — A US. 
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refuse his approval except with such modifica- 
tions as he thinks fit, & a scheme when so 
approved shall have effect as if it were 
enacted in the Act : — Held : upon the true 
construction of the Act, the person entitled 
to obtain compensation under sect. 10 is the 
person whose property, at the date of “ the 
making ” of the scheme, that is, when an 
order has been made by the Minister approv- 
ing the scheme, & not before, is injuriously 
affected thereby. — Markham v. Derby 
Corpn., [1935] Ch. 320 ; 104 L. J. Oh. 108 ; 
152 L. T. 410 ; 99 J. P. 35 ; 33 L. G. E. 

09. 

Annotation: — Reid. A.-G. i\ Barnes Borough Council & 
Ranelagh Club. Ltd.. [19381 3 All E. R. 711. 

506a. Improvement scheme — Validity — Particulars 
of proposed development must be shown.] — 
An improvement scheme purporting to be 
made under the provisions of Housing Act, 
1925 (c. 14), after jlboviding for the acquisi- 
tion & clearing of an unhealthy area, proceeded 
to empower the local authority to sell, lease 
or otherwise dispose of, as they thought fit, 
the cleared area or to appropriate or use it 
for any purpose approved by the Minister 
of Health. The scheme further provided that 
if the Minister so required, the local authority 
should provide a number of dwellings, not 
, exceeding 72, suitable for accommodation 
of persons of the working classes, on a site 
either within or without the area, according 
to a scheme to be approved by the Minister. 
The scheme had been presented to the 
Minister with a petition for its confirmation : 
— Held : in order to be a valid improvement 
scheme within Part II. of the Act, a scheme 
must, besides providing for the acquisition 
& clearance of an area, contain particulars of 
the proposed development of the area, & not 
confer on the local authority an unrestricted 
power to sell or lease the cleared area. — 
R. v. Minister op Health, Ex p. Davis, 
[1929] 1 K. B. 019 ; 98 L. J. K. B. 030 ; 141 
L. T. 0 ; 93 J. P. 49 ; 45 T. L. K. 345 ; 27 
L. G. R. 677, 0. A. 

Annotations : — Distil. Minister of Health v. R., Ex p. Yaffe, 

5 1931] A. C. 494. Gonid. R. t>. Webster, Ex p. Marshall 
1931), 95 J. P. 220. Retd. R. v. London County Council, 
ffa: p. Entertainments Protection Assocn., Ltd.. [19311 
2 K. B. 215 ; Marriott v. Minister of Health, [1936] 2 All 
E. R. 805. 

506b. Power of local authority to sell 

or lease cleared area.] — R. v. Minister op 
Health, Ex p. Davis, No. 500a, ante . 

506c. Confirmation of unauthorised 

scheme — Effect of Housing Act, 1925 (c. 14), 
8. 40 (5).]— Housing Act, 1925 (c. 14), s. 40, 
which empowers the Minister of Health to 
make an order confirming, with or without 
modifications, an improvement scheme made 
under the Act, & provides that “ the order of 
the Minister when made shall have effect as 
if enacted in this Act,” does not preclude the 


ct. from calling in question the order of the 
Minister where the scheme presented to him 
for confirmation is inconsistent with the 
provisions of the Act. 

The Corpn. of Liverpool submitted to the 
Minister of Health for confirmation a docu- 
ment under the common seal purporting to 
be an improvement scheme under Housing 
Act, 1925 (c. 14), s. 85, in respect of an 
unhealthy area within the city. The first 
part of this document, after defining the area 
proposed to be dealt with, by clause 5, 
empowered the corpn. in general terms to 
make & widen & stop up or deviate any 
street in the area, directed them to appro- 
priate other parts of the land to the erection 
of dwelling-houses for the working olasses, 
& provided that any lands not required for 
these purposes might be disposed of as the 
corpn. might think fit. The second part 
contained estimates of the cost of acquiring 
the land & of the lay-out, & stated that 
there were no surplus lands. The Minister, 
after holding a public local inquiry, made an 
order modifying the scheme by providing 
(inter alia), in lieu of clause 5, that the whole 
of the lands in the area should, subject to 
the provision of any necessary streets & 
approaches, be used for the purposes of 
rehousing, & confirming the scheme as so 
modified. The owner of two houses which 
it was proposed to acquire ^compulsorily 
under the scheme on account of their sanitary 
condition obtained a rule nisi for a writ of 
certiorari to quash the order of the Minister 
as being made without jurisdiction, inasmuch 
as the scheme which the order purported to 
confirm was not an improvement scheme 
within the meaning of the Act in respect 
that (a) it was not accompanied by a lay- 
out plan & (6) it provided that land within 
the area might be disposed of as the corpn. 
might think fit : — Held : the scheme, what- 
ever its defects, was an improvement scheme 
within the meaning of the Act, & any defects 
in the scheme had been cured by the order 
of the Minister. — Minister of Health v. 
R., Ex p. Yaffe, [1931] A. 0. 494; 100 
L. J. K. B. 300; 47 T. L. R. 337 ; 75 Sol. Jo. 
232 ; sub nom. R. v. Minister of Health, 
Ex p. Yaffe, 145 L. T. 98 ; 96 J. P. 125 ; 
29 L. G. R. 305, H. L. 

Annotations : — Consd. R. v. Webster, Ex p. Marshall (1931), 
95 J. P. 226. Reid. R. it London County Council, Ex p. 
Entertainments Protection Aasoon,, Ltd. (1931), 144 L. T. 
464 ; Re Bowman, South Shields (Thames Street) Clear- 
anoe Order, 1931 (1932), 96 J. P. 207 ; R. v. Minister of 
Health, Ex p. Purfleet urban District Council (1934), 104 
L. J. K. B. 18 ; R. t>. West Midland Traffic Area Licensing 
Authority Ex p. Great Western Ry. Co., [1935} 1 K. B. 
449 

506d. Lapse of powers of authority — Power 

to make new scheme.] — In 1922 an improve- 
ment scheme under the Housing Acts was 
made by a local authority & confirmed by the 


PART VII. SECT. 11, SUB-SECT. 4.— 
E. 

sb. Housing of rural workers — Cal - 
culalion of rent .) — A town council made 
a grant in respect of a dwelling-house 
in their burgh, under powers contained 
in the Housing (Rural Workers) Act, 
1926. The house, accordingly, became 
subject to the provisions of sect. 
3 (l) (6) as regarded the maximum 
rent payable by the oocupier. There 
were only a few agricultural workers in 
the burgh, Sc they paid rents similar 


to the rents paid by artisans. In 
order to fix the maximum rent, the 
town council took the pre-war rent of 
the house, added thereto the 40 per 
cent, increase permitted under the 
Rent Restriction Acts, & the per- 
centage of the oost of improvements 
specified in sect. 3 (1) ( b ) of the 1926 
Act, Sc fixed the maximum rent at the 
sum of these figures. The town council 
did not attempt to ascertain the actual 
“ average rent " paid by agricultural 
workers in the district : — Held : a 
resolution of the town council fixing 

34 


the maximum rent in this manner 
was invalid, in respect that the council's 
duty, under sect. 3(1 ) (6) (1) of the 1926 
Act. was to ascertain the average rent 
paid, by agricultural workers in their 
district ; Sc this figure constituted the 
“ normal agricultural rent ” which, 
together with the specified percentage 
of the cost of improvements in each 
case, was the maximum rent payable 
by the occupier of any house in respect 
of which a grant had been given. — 
Jack v. Dalbeattie Magistrates, 
[19371 S. C. 730.— BOOT. 
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Minister of Health, but before it was 
attempted to be enforced the local authority’s 
powers of compulsory purchase had lapsed : — 
Held : the local authority were not thereby 
precluded from making a new scheme under 
the Housing Act, 1930 (c. 39), or the Minister 
from confirming it. — Ellen Street Estates, 
Ltd. v. Minister op Health, [1934] 1 
K. B. 590 ; 103 L. J. K. B. 304 ; 160 L. T. 
468 ; 98 J. P. 157 ; 32 L. G. R. 233. 

508a. Rent — Discrimination — Validity.] — Where a 
local authority erect houses for the working 
classes with the aid of additional contribu- 
tions provided by the Govt, under Housing 
(Financial Provisions) Act, 1924 (c. 35), it 
is competent to them in fixing the amount 
of the rents to be paid for houses of the 
same type in the same area to discriminate 
according to the means of the particular 
tenants, provided that in so doing they 
observe the provision in sect. 3 (1) ( e ) of the 
Act, that “ the rents charged in respect of the 
houses shall not in the aggregate exceed the 
total amount of the rents that would be pay- 
able if the houses were let at the appro- 
priate normal rents charged in respect of 
working-class houses erected prior to the 
third day of Aug. 1914.” — Leeds Corpn. v. 
Jenkinson, [1935] 1 K. B. 108 ; 104 L. J. 
K. B. 182 ; 152 L. T. 120 ; 98 J. P. 447 ; 51 
T. L. R. 19 ; 78 Sol. Jo. 734 ; 32 L. G. R. 
410, C. A. 

509a. Subsidy — Amount — Houses completed after 
passing of Housing Financial Provisions Act, 
1924 (c. 35).] — Stein (John G.) & Co., Ltd. 
v. Stirling County Council Eastern 
District Commitee (1927), 91 J. P. >205 ; 
20 L. G. R. 51. H. L. 

509b. Agreement waiving compliance with 

bye-law — Whether authorised under Housing 
Act, 1925 (c. 14), s. 99.] — William Bean & 
Sons, Ltd. v. Flaxton Rural District 
Council, No. 121a, ante. 


to approve, or (6) for repugnance : — Held : 
(1) the “ selling price M of a house meant the 
price at which such house was actually sold, 
as distinct from any previously estimated 
value ; (2) a condition imposed by a local 
authority limiting the selling price of houses 
in respect of which assistance is being granted 
under the Housing, etc., Act, 1923 (c. 24), 
is one which the local authority has power 
to impose & the Minister of Health to approve, 
& is prima facie valid. The facts having 
established a contract between the parties, 
defts. were liable, upon the breach of such 
condition, to repay moneys received subject 
thereto. — Burn ham- on -Sea Urban Dis- 
trict Council v. Ohanning & Osmond, 
[1933] Oh. 583 ; 102 L. J. Oh. 190; 148 
L. T. 547 ; 97 J. P. 116 ; 49 T. L. R. 248 ; 
77 Sol. Jo. 177 ; 31 L. G. R. 192. 

609d. Meaning of “selling price.”] — 

Burnham-on-Sea Urban District Council 
v. Ohanning & Osmond, No. 509c, ante . 

513a. Appeal to county court — Not limited to 

S uestion of law.] — Fletcher v. Ilkeston 
orpn., No. 481a, ante. 

518. Add. Annotations : — As to (2) Consd. Denby & 
Sons, Ltd. v. Minister of Health, [1930] 1 
K. B. 337 ; Marriott v. Minister of Health 
(1935), 105 L. J. K. B, 125: Refd. Brown v. 
Dagenham U.D.O., [1929] 1 K. B. 737 ; 
Cooper v. Wilson, [1937] 2 K. B. 309 ; Ex- 
Army Transport, Ltd. v. Diamond & Co. 
(1930), 24 Ily. & Can. Tr. Gas. 303. Generally , 
Refd. Offer v. Minister of Health, [1930] 
1 K. B. 40 ; Leslie v. London & North 
Eastern & London, Midland & Scottish Ry. 
Co.’s (1930), 24 Ry. & Can. Tr. Gas. 182. 

(c) Town Planning Schemes (p. 218). 

See , now, Town & Country Planning Act, 
1932 (c. 48), ss. 18-24. 

524. After “ (d) ” following this case add : — 


509c. Condition as to maximum “ selling 

price ” — Validity.] — Pltfs., a local authority, 
were empowered, under Housing, etc., Act, 
1923 (c. 24), & Housing (Financial Provisions) 
Act, 1924 (c. 35), to assist builders by making 
grants in respect of working-class houses of 
a specified character. The grants might be 
subjected by the local authority to terms & 
conditions having the approval of the 
Minister of Health, who would reimburse 
pltfs. in respect of such grants out of the 
public funds. Defts., a firm of builders, 
applied to pltfs. for such assistance in respect 
of certain houses then under construction, 
which pltfs. granted, subject to a condition 
that the selling price or value of each bouse 
should not exceed £550. The houses were 
completed & the subsidies duly paid to defts. 
Defts. subsequently sold three of the houses 
for sums exceeding £550. Pltfs. brought an 
action for repayment of the three sums of 
£75 paid in respect of such houses. Defts. 
contending: (1) that the term “ selling 
price ” referred to the price at which a house 
might reasonably be expected to be sold, 

& that a house having qualified for subsidy 
on that footing should not subsequently 
become disqualified by any actual sale at 
a higher figure ; (2) that the condition limit- 
ing selling price was void, (a) as being ultra 
vires pltfs. to impose or the Minister of Health 
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(e) Clearance Orders. 

See Housing Act, 1930 (c. 39), s. 11 ; 
R. S. C. (No. 2), 1932, 8. R. & O., 1932, 
No. 514, and Practice. Part LXIII., post. 

524a. Application to High Court — Grounds for.] — 

Be Bowman, South Shields (Thames 
Street) Clearance Order, 1931, No. 502 j, 
ante. 

524b. .] — Be Falmouth (Well Lane, 

Sedomond’s Court & Smithwick Hill) 
Clearance Order, 1936, Halse’s Applica- 
tion, No. 502q, ante. 

524c. Costs .] — Be Mason (1934), 50 T. L. R. 

392 ; 78 Sol. Jo. 414. 

524d. Interim development order — Grant of permis- 
sion to build by council — Certiorari.] — A 

certiorari will lie to bring up a decision of a 
local authority to permit development pend- 
ing the final approval by the Minister of 
Health of a town-planning scheme. Resolu- 
tions had been passed by a rural district 
council for the preparation of a town-plan- 
ning scheme, & the scheme was awaiting the 
approval of the Minister of Health, who 
had made, under Town Planning Act, 1925 
(c. 18), s. 4, an Interim Development Order, 
under which persons could apply to the 
council for permission to build, pending the 
approval of the scheme by the Minister. This 
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permission, if granted, would safeguard the 
appcts.’ right to compensation under sect. 10 
of the Town Planning Act, 1925 (c. 16), s. 10, 
in the event of their property being in- 
juriously affected by the making of the town- 
planning scheme. An application was made 
to the council for permission to develop 
certain premises in the area covered by the 
proposed town-planning scheme. Objections 
were invited & considered by the council, 
who unanimously decided to permit the pro- 
posed development, pending the final approval 
by the Minister of Health of the town- 
planning scheme : — Held : as the decision 
of the council to permit the development in 
question conferred a legal right to compensa- 
tion in certain events & affected the rights 
of subjects, it was sufficiently near a judicial 
decision to be the subject of a writ of certiorari. 
Where, therefore, one of the councillors voting 
in favour of the resolution to grant permission 
to develop, had such an interest in the matter 
as to disqualify him from taking part or 
voting, on account of bias, an order nisi 
for a writ of certiorari to quash the decision 
of the council was made absolute. — R, v. 
Hendon Rural Council, Ex p. CJhorley 
‘ [1933] 2 K. B. 696 ; 102 L. J. K.B. 668 ; 149 
L. T. 536 ; 97 J. P. 210 ; 49 T. L. R. 482 ; 31 
, L. G. R. 332, D. 0. 

530a. Filling station — Preservation of amenities — 
Validity of bye-law.] — Purporting to act upon 
the powers conferred upon them by Petro- 
leum (Consolidation) Act, 1928 (c. 32), 

s. 11 (1), which, with certain modifications, 

• applies to Scotland, the Corpn. of Glasgow 
applied to certain areas in the city a set of 
model bye-laws which had been confirmed by 
the Scottish Office & approved by the 
Secretary of State. The areas affected by the 
bye-laws formed a belt round the centre of 
the city & covered a surface of 35 square 
miles. Certain motor traders & suppliers 
of petroleum, feeling themselves aggrieved 
by the extent of the area A the restrictions in 
relation to the filling stations, claimed a 
decree reducing the bye-laws on the ground 
that they were ultra vires , unreasonable, & 
uncertain : — Held : the Act left to the Corpn. 
the power of determining to what part of 


their area bye-laws should be made to apply 
in order to preserve the amenity of the places 
mentioned in sect. 11 ; they were the judges 
of the beauty or picturesque character of the 
places ; & the bye-laws were not ultra vires 
or unreasonable or uncertain. — Robert 
Baird, Im>. v . Glasgow Corpn., [1936] 
A. C. 32 ; 106 L. J. P. 0. 33 ; 154 L. T. 65, 
EL L. 

533. Add. Citations : — sub nom. R. v . Warb- 
lington Overseers, 22 L. T. O. 8. 304 ; 
18 J. P. 647 ; sub nom. Ex p. Warblington 
Overseers, 18 Jur. 494. 

534. Add. Citation : — sub nom. R. v. Dbverell, 
23 L. J. M. C. 121. 

Add. Annotations : — Refd. R. r. Kingswinford 
Overseers (1854), 2 R. & B. 688 ; Backhouse 
y. Bishopwearmouth (1861), 7 Jur. N. S. 338. 

A. Slaughter-Houses, Knackers' Yards and 
Knackers (p. 222). 

See Slaughter of Animals Act, 1933 (c. 39). 

549. Add. Annotation : — Consd. Woolliscroft v. 

. Stoke-on-Trent Corpn. (1928), 92 J. P. 160. 

556a. Registration — Removal from register — 

Grounds for.] — Pltfs.’ were the owners of 
premises wnich had been used for a long 

E eriod prior to Mar. 1924, as a slaughter- 
ouse in connection with their business as 
meat salesmen, & were a registered slaughter- 
house within Towns Improvement Clauses 
Act, 1847 (c. 34), s. 126. By a resolution 
passed by the City Council on July 22, 1926, 
pltfs.’ slaughter-house was removed from the 
register upon the ground that no slaughtering 
had been done on the premises between 
Mar. 1924, & July, 1926: — Held: upon the 
evidence, these premises had throughout the 
eriod in question been continuously occupied 
y pltfs. as a slaughter-house & used as such. 
The local authority were therefore not entitled 
under sect. 126 to remove the name from the 
register, even although there had been a 
breach of the regulations on the part of pltfs. 
— Woolliscroft v. Stoke-on-Trent Corpn. 
(1928), 92 J. P. 150 ; 26 L. G. R. 522, C. A. 
573a. Liability of fire brigade for disobeying 
traffic lights.] — A fire engine proceeding to a 


PART VII. SECT. 1B # SUB-SECT. 1. 

1 1. Injury to employee — Whether 

negligence must be proved.] — Pltf. while 
working: for deft. In clearing brush 
from the latter’B farm was Injured by 
an explosive which deft, bad brought 
on to the land for use in the clearing: 
of It, & which pltf. by pure chance 
struck . with an axe : — Held : pltf. 
must prove negligence. — Pietrzak v. 
RocHELEAC.fi 9281 2 D. L. R. 40; [1928] 
1W.W.R. 428 ; 23 Alta. L. R. 337.— 
CAN. 


sw. Explosives Art, R. 8. C„ 1927 — 
Not binding on Crown. ] — R. t>. LeBlanc 
(1930), 1 M. R. 21.— CAN. 


PART VII. SECT. 12, SUB-SECT. 2.— A. 


•v. Oil in Navigable Waters Art. 
1922 (e. 39) a. I Vessel 

Ship being broken up.] — A ship in 
process of being broken up. A no longer 
capable of being navigated, may be a 
“vessel " within Oil in Navigable 
Waters Act, 1922 (e. 89), s. 1 (1). — 
Thomas W. Wabd, Ltd. v. Waugh. 
[1934] S. a (J.) 13.— SOOT. 


so. Gasoline pump in street— Failure 
to remove — Conviction. ] — Appeal from 
the dismiss al of a charge of non- 


compliance with an order made by 
an assistant fire marshal, under Fire 
Marshal Act, R. S. B. C„ 1924, for the 
removal of a gasoline pump from a 
public street, allowed, & accused fined, 
without costs. The fact that accused 
had been previously convicted & fined, 
for violating, with respect to the same 
pump, a regulation under said Act 
prohibiting the installing of such a 
pump on a public street, held uot to 
sustain the plea of autrefois convict . — 
Kerro. Lloyd, tmej 1 W. W. R. 10 ; 
66 Can. (TO. 359.— CAN. 


sk. Licence for pump — Grounds for 
revoking. 1— The Board of Public Utili- 
ties is not Justified in revoking a licenoe 
for a gasoline pump merely because the 
noise A smell of the pumps is likely to 
interfere with guests in a hotel. — Re 
Hamilton, [1937] 1 D. L. R. 807 ; 12 
M. P. R. 09; 68 Can. O. C. 265.— 
CAN. 


PART VII SECT. 12, SUB-SECT. 2. -B. 

529 L Petroleum for tight vehicles — 
Locomotives on Higkteay* Art, 1896, 
c. 36, #. 5 — Application to Scotland of 
regulations made by Some Secretary .} — 
Galloway v. Anderson, [19281 8. a 
(J.) 70.-— SOOT. 
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PART VII. SECT. 14, SUB-SECT. 2.— 
A. (a) ii. 

si. Licence to keep chicken slaughter- 
house — Right in rem .] — A right to a 

E orrait to keep a ohieken slaughter- 
ouho under Public Health Act, 
R. S. O., 1937, is a rights rem, not 
in personam, & lasts until revoked. — 
Re Rosenberg & Toronto Board op 
Health, [1939] 1 D. L. R. 771. — CAN. 


PART VII. SECT. 14, SUB-SECT. 4. 

b L Negtigence .] — 

Forrest v. Metropolitan Meat 
Industry Bd. (1928), 28 S. R. N. 8. W. 
021 ; 45 N. S. W. W. N. 193.— AUS. 

h 11. Bye-law depriving 

owners of animals slaughtered of portion 
of offal— -Whether reasonable.]— A bye- 
law, made by a controlling authority 
of an abattoir, In pursuance of 
Slaughtering Sc. Inspection Act, 1908, 
s. 18, A sect. 3 of the Amendment Act, 
1910, is intra vires Sc reasonable not- 
withstanding that its operation deprives 
the owners of animals slaughtered of 
a proportion of the offal A eBeeta a 
confiscation of same.— S mith «• Blen- 
heim Borough Council, [1928] N. 2. 
L. R. 536. — N.Z. 
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fire came to a light- controlled crossing when 
the lights were against it. The driver, who 
had been sounding his gong in the usual way, 
seeing no vehicle upon the crossing, pro- 
ceeded to cross in disobedience to the red 
light. Pltf. in his car, coming along the road 
at right angles, with the lights in his favour, 
passed on to the crossing & collided with the 
fire engine. It was contended that, as a 
driver is bound by the regulations, even when 
the lights are in his favour, to have due 
regard to the safety of other users of the road, 
pltf. should have given way to the fire engine : 
— Held : the accident was caused solely by 
the negligence of the driver of the fire engine. 
— Ward v. London County Council, [19381 
2 All E. R. 341 ; 82 Sol. Jo. 274 ; 36 L. G. R. 
340. 

584 a, Who are “ professional firemen.'*] — 

“ Fire brigade duties ” in Fire Brigade 
Pensions Act, 1925 (c. 47), s. 23, para. 2, 
comprise only the work done by firemen 
as such : they do not include other duties 
which firemen may be called upon to do in 
accordance with the terms of their employ- 
ment by local authorities. Firemen who 
may so be called upon to do other duties, are 
not “ wholly & permanently ” employed on 
fire brigade duties, & therefore are not 
professional firemen ” within the meaning 
of the section. — Whelan v. Billingham 
Urban District Council, [1937] Ch. 662 ; 
[1937] 3 All E. R. 387 ; 106 L. J. Ch. 350 ; 
158 L. T. 61 ; 101 J. P. 511 ; 63 T. L. R. 
883 ; 81 Sol. Jo. 652 ; 35 L. G. R, 654. 

Sub-sect. 1. — In General. 

(Vol. XXXVIII., p. 227.) 

584b. Adoption of Acts — Right to poll.] — A meeting 
of ratepayers was summoned for the purpose 
of determining whether the provisions of the 
Public Libraries Acts should be adopted in 
defts.’ district. A chairman having been 
chosen, the resolution to adopt the Acts was 
carried upon a show of hands ; a poll was 
demanded, but the chairman refused to grant 
it. Defts. declined to put in force the Acts : 
— Held : the right to demand a poll existed 
by the common law, & had not been taken 
away by any of the provisions contained in the 
Public Libraries Acts, & defts. could not be 
compelled by mandamus to carry out the Acts. 

The question is whether it is not an 
attribute at common law of all public meet- 
ings, that any qualified person may demand 
a poll, & the meeting may be enlarged so 
that all persons duly qualified may come in 
& take part in the decision. Cannot a meet- 
ing be adjourned at common law ? Both 
reason & authority show that where a large 
class of persons exists who are qualified to 
take part in a meeting, an opportunity ought 
to be given of summoning them & of allowing 


them to record their votes (Brett, L.J.). — 
R. p. Wimbledon Local Board (1882), 8 
Q. B. D. 459 ; 51 L. J. Q. B. 219 : 46 L. T. 
47 ; 46 J. P. 292 ; 80 W. R. 400, C. A. 

607. Add. Annotations : — Held. Grant v. Derwent, 
[1929] 1 Ch. 390 ; Port of London Authority 
v. Canvey Island Comrs. (1931), 101 L. J. Ch. 

63. 


Sect. 2 L .—PROVISIONS AS TO OTHER 
MATTERS. 

670a. Air raid precautions — Validity of scheme. 1 — 

A metropolitan Borough Council prepared & 
submitted to the Secretary of State, for his 
approval, a scheme for the construction in 
their area of a. number of deop underground 
bomb shelters, under Ah* Raid Precautions 
Act, 1937, s. 1. The scheme was rejected on 
technical grounds. 

The council proposed, however, to proceed 
with their scheme independently of their 
powers under the Act of 1937, <fe to build one 
shelter under a clearance area which they had 
acquired under Housing Act, 1936. They 
negotiated a lease to a co. of the central 
portion of the area, around which they pro- 
posed to erect blocks of fiats, for a term of 
forty years at a nominal rent. The co. were 
to construct the shelter in accordance with 
the plans at a cost of about £80,000, then 
to let or hire it to the council for thirty-eight 
years at a rent made up of (1) £50 ; 
(2) interest on the total cost at per cent. 
per annum ; & (3) an annual sum for 

amortisation of the capital at the rate of 
per cent, per annum , making a total of 
£7.400 a year, with an option to the council 
to purchase the lease. In an action brought 
by the Attorney -General, at the relation of 
a ratepayer, who contended that the scheme 
was ultra vires the council: — Held: (1) the 
letting of the property by the council to 
the co., although only part of a larger trans- 
action, was authorised by Housing Act, 
1936, s. 30 ; (2) the scheme was not one 

which involved the unauthorised borrowing 
of money, but, was a contract to pay for the 
work done by annual instalments over a 
term of years, which the council were entitled 
to do ; (3) the agreement under which the 
council were to rent the shelter was not 
unauthorised, the council having power 
under sect. 6 (2) & Part If. of the Second 
8ched. to the London Govt. Act, J899, to 
acquire <te pay for the land on which the 
shelter was constructed, for the* purpose of the 
powers or duties of the council. Therefore, 
the scheme was Mr a vires the council & the 
action failed.™ A.-G. (Martin) v. Finsbury 
Borough Council, [1939] Ch. 892; [1939] 
8 All E. R. 995 ; 161 L. T. 258 ; 103 J. I*. 
357 ; 55 T. L. R. 1078 : 83 Sol. Jo. 732. 


PART VII. 8E0T. 20, SUB-SECT. l.—A, 

ax. Depositing refuse so as to be 
nuisance^ f-— Health Act, 1919. a. 32 (2), 
makes It unlawful for a private cdtieen, 
aa well as for a municipal council, to 
deposit refuse or rubbish In any place 
where it may be a nuisance. A deposit 
contributing to a continuing nuisance 
held sufficient to support a conviction 


under the section. — Punter v. O’Con- 
nell, [1928] V. L. R. 259; [1928] 

Argus L. R, 159.—- AUS. 


PART VIL SECT. 20, SUB-SECT. 1, — B. 

nr. Right of disposal of oicner of 
garbage .) — A statute giving a munici- 
pality power to ** establish, maintain, 
equip, own, A operate garbage oollec- 
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tion & garbage disposal A reduction 
works ” does not support a bye-law 
which purports to take away from an 
owner of garbage his right to dispose 
of it to whomsoever he pleases pro- 
vided he does not thereby create a 
nuisance or violate some valid health or 
other regulation. — H. t>. Brix (Alta.). 
[1929] 2W. W. R. 817 ; 61 Can. Crim. 
Cas. 414. — CAN. 



Cases 670b— 670e. English and Empire Digest Supplement. 


Shot. 22.— TOWN PLANNING. 

See Town & Country Planning Act, 1932 
(c. 48). 

670b. Claim lor betterment.] — Where by the 
construction of a street within the area of a 
town planning scheme, which includes among 
its purposes the execution of street works, any 
property is increased in value, the responsible 
authority are entitled, under Town Planning 
Act, 1925 (c. 10), s. 10 (3), to recover from the 
owner of the property one-half of the amount 
of the increase In value, as the authority’s 
claim arises by the coming into operation of 
a provision contained in the scheme, & 
therefore “ by the making of [a] town plan- 
ning scheme ” within above sub-sect. An 
authority's claim for betterment under above 
sub-sect, is not restricted by the fact that the 
property in respect of which the claim arises 
Is not itself within the area of the scheme, but 
only contiguous thereto. — R. v . Webster, 
Ex p. Young (1934), 152 L. T. 535 ; 99 J. P. 
51 ; 51 T. L. R. 201 ; 33 L. G. R. 5, D. C. 

670c. Assessment of compensation.] — An owner of 
building land, which was scheduled as an 
open space under the Town & Country 
Planning Act, 1932, claimed compensation 
under Acquisition of Land (Assessment of 
Compensation) Act, 1919 (c. 57), which, 
, he contended, should include, in addition to 
the ordinary market valu' 4 of the land, the 
loss he had sustained by being deprived of 
the profit he expected to make by the 
erection of houses on the land : — Held : com- 
pensation could be paid only in respect of 
the ordinary market value of the land being 
“ the amount which the land if sold in the 
open market by a willing seller might be 
expected to realise,” as provided by sect. 2 (2) 
of the Act of 1919, & that would not include 
any compensation for the loss of profit 
expected to be made by its development as 
building land. Interest on the amount of 
compensation was payable as from the date 
of the arbitrator’s award only, & not from 
any earlier date. — Collins v. Feltham 
Urban District Council, [1937] 4 All E. R. 
189 ; 30 L. G. R. 34, D. C. 

Annotation : — Oonsd. All Souls College, Oxford v, Middlesex 
Oounty Council, [1938] 2 All E. R. 586. 

See, further , Nos. 503-500, ante, 

670d. .]— Land, which had been partly deve- 

loped as a building estate, was acquired by 
the local authority for the purpose of an 
open space. Adjoining land belonging to the 
same owners was damaged by the loss of 
access to an arterial road, but would, it was 
alleged, be bettered by the provision of the 
open space: — Held: (1) the amount of the 
compensation in respect of the land acquired 
was its value in the open market, the expendi- 
ture thrown away in part development, the 
amount of damage by severance, & the 
increase of overhead charges, but no allow- 


ance could be made in respect of the loss of 
builders’ profits; (2) in assessing the com- 
pensation in respect of the adjoining land, its 
increase in value, due to the provision of the 
open space, was to be taken into account. — 
Wimfey & Co., Ltd. v. Middlesex County 
Council, [1938] 3 All E. R. 781. 

670e. Validity of agreement.] — A borough council 
(being a local authority for the purposes of 
the Town Planning Acts) in 1934 resolved to 
prepare a draft town planning scheme for 
their borough. The scheme included a 
large area of open land privately owned & 
used as a high-class sporting & social club. 
The Council, having approved of the draft 
scheme, appointed a town planning com- 
mittee from their number, & late in 1934 
appointed a town planning scheme clauses 
sub -committee consisting of five members of 
the Council who were also members of the 
town planning committee. Early in 1935 
negotiations took place between the sub- 
committee & the club with reference to their 
property being scheduled to the proposed 
town planning scheme as a public or private 
open space, & from time to time members of 
the sub-committee met representatives of 
the club for this purpose. 

In June, 1935, at a meeting between repre- 
sentatives of the Council & the club, it was 
agreed that an appropriate way of settling 
the matter would be by an agreement between 
the Council & the club with a view to the 
property of the club being town planned, & 
a draft of the proposed agreement waS pre- 
pared & discussed. In July, 1936, the 
Council resolved that pursuant to Town & 
Country Planning Act, 1932, s. 34, the agree- 
ment with the club should be entered into, 
subject to questions affecting (a) the area to 
be built on, (6) height of buildings & (c) flood 
protection, being negotiated by the sub- 
committee with the representatives of the 
club, with power for the sub-committee to 
settle such questions, & that on completion 
the club’s property should be included in the 
proposed town planning scheme subject to 
the terms of the agreement. On Aug. 1, 
1935, this agreement was sealed by the 
mayor on behalf of the Council. The agree- 
ment contained numerous clauses concerning 
the possible development of the club’s 
property on town planning lines, with 
restrictions regarding the nature of the 
buildings likely to be erected, the area to be 
developed, & other matters. An action 
was instituted by the A.-G. at the relation of 
T., a ratepayer of the borough, claiming a 
declaration that the appointment (as was 
alleged) of the members of the sub-committee 
& the representatives of the club as a joint 
committee was ultra vires , that the nowers of 
the Council had been improperly delegated 
to the so-called committee, & that the agree- 
ment was ultra vires the Council & therefore 


PART VII. SECT. 82. 

u. J Zoning byt-law — Relaxation — 
Power* of Board ,) — On appeal to the 
Board of Review under sect. 16 (1) (c> 
of Town Planning Aot, 1995. the owners 
of a property on which there was a 
small gasoline service station, which 
was in operation before the passing of 
coning bye-law 1930 of the eity of 
Kamloops, & therefore not affected 


thereby, alleged that they wished to 
arrange with purchasers of the property 
to erect a modem public garage & 
gasoline servioe station thereon. Sc 
asked to have the property excluded 
from the “ restricted area ” within 
which under said bye-law such a busi- 
ness shall not be conducted ; — Held : 
In view of the powers of the Board 
under sect. 16 (3) of said Aot to “ make 
such relaxations as special oases call 
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for ” Sc its duty to “ endeavour to see 
that substantial justice is done,** the 
Board bad jurisdiction to entertain 
the appeal. Sc taking into consideration 
the preamble to the Aot Sc all the cir- 
cumstances, the appeal should be 
allowed Sc the permission whioh the 
owners sought should be granted by 
the municipal council. — Re Kamloops 
Crrr, [1933)3 W. W. R 206. — GAN. 


unenforceable & void : — Held : ( 1 ) no 
question of delegation by the Council to the 
so-called committee had arisen under Town 
& Country Planning Act, 1932, s. 48, so as to 
invalidate the agreement of Aug. 1, because 
no committee had ever been appointed under 
sect. 48, & no power to enter into an agree- 
ment under sect. 34 of the Act of 1932 was 
ever delegated to any committee by the 
Council. The Council itself had authorised 
the agreement, the mayor having duly sealed 
it on behalf of the Council, following a resolu- 
tion of the Council ; (2) there was nothing in 
Town & Country Planning Act, 1932, s. 34 
(which provides that a local authority may 
enter into an agreement with the owner of 
land who is willing to permit his land to be 
made subject to conditions restricting its 
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development & use in a manner which might 
be dealt with by a scheme under the Act) 
to prevent the Council from making the 
agreement of Aug. 1 with the club to restrict 
its primd fade right to plan or develop 
its property, because the restrictions were 
such as might be dealt with under a scheme 
under the Act of 1932. Further, the fact 
that a provisional town planning scheme had 
been already adopted by the Council relating 
to the land in question could not affect the 
agreement, which could be entered into 
apart from the provisional scheme. — A.-G. 
v . Barnes Corpn. & Ranelagh Club, Ltd., 
[1939] Ch. 110 ; [19381 3 All B. R. 711 ; 107 
L. J. Ch. 385 ; 159 L. T. 305 ; 102 J. P. 448 ; 
54 T. L. R. 1102 ; 82 Sol. Jo. 046 ; 37 
L. G. R. 11, 
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RAILWAYS AND CANALS. 


Part I. — Railway Companies Generally 


5a, Purchase of Indian railway — Deductions tor 
sinking fund — Construction of Act .] — Held : 
on a summons taken out by the annuity 
trustees under the Great Indian Peninsular 
Railway Purchase Act, 1900 (03 & 64 Viet, 
c. cxxxviii), that, for the purpose of pro- 
viding the sinking fund to replace capital at 
the end of a fixed period, the sum to be 
deducted under sect, zl of the Act from each 


half-yearly payment of Class B annuities 
was 5a. 8a. in the pound, being the amount 
fixed by resolution in Dec. 1900 ; & the 
trustees had no power to vary the rate of 
deduction. — Armstrong v. Mead (1930), 40 
T. L. R. 210. 

31a. -Edinburgh, Perth & Dundee 

Ry. Co. v . Philip, No. 855, post . 


PART I. SECT. 1. 

g i. Failure to complete within 

agreed time.] — Quebbo Central Ry. 
Co. v . R., [1038] Ex. C. R. 82.— CAN. 

k i. .] — Under an agree- 

ment, confirmed by statute, between 
resp. coinrs. & the predecessors in title 
of applt. oo. with respeot to a franchise 
for an electric railway which had now 
terminated, it was provided that on 
its determination the co. should be duly 
compensated for its railway, equip- 
ment, machinery & other works, the 
compensation to be determined by 
arbn. On the termination of the 
franchise, the railway, with its equip- 
ment, machinery 8c other works, 
passed to resp. oomrs. as an organic 
railway capable of operation in situ. 
The railway had not been, Sc could not 
he made to be, a financial success, but 
thb agreement expressly stipulated that 
the co. was not to be compensated “ in 
respect of any franchises for holding or 
operating ” the railway : — Held : on 
the proper construction of the agree- 
ment & statute, the compensation 
should not be fixed (as decided below) 
at the break-up value of the railway 
to the oomrs. but on the basis of recon- 
struction cost less depreciation. The 
effect of the words quoted was to 
exclude any allowance for past or 
future profits. — Re International 
Ry. Oo. Sc Niagara Parks Commis- 
sion, [19371 2 W. W. R. 641, P. O.— 
CAN. 

k ii. .] — In connection with 

the transfer of the Grand Trunk Rail- 
way to the Govt, of Canada as a going 
concern, the Govt. & the applt. railway 
oo. entered into an agreoment, con- 
firmed by a Dominion statute, whereby 
a Board of three arbitrators was to 
determine “ the value, if any, to the 
holders thereof, of the preference & 
common stook of the co. ; an appeal 
to the Privy Council was provided for 
upon any question of law if the arbi- 
trators wore not unanimous. The 
arbitrators unanimously came to a 
preliminary decision that the value of 
the stook should be determined on the 
basis of the net earning capacity of the 
railway, & that principle was accepted 
by all parties oonoerned. By a 
majority the arbitrators held that 
evidence of the value of the physloal 
assets, whether the selling value or the 
cost of replacement, was not admissible, 
Sc a majority award was made aftor 
the exclusion of evidence of that 
description. It was contended that the 
cost of replacing the assets was 
material, among other reasons, because 
under legislation In the United States, 
in which about a third of the length of 
the railway lines was situate, regard was 
to be had to the aggregate value of 
railway property in certain groups in 
fixing maximum rates of freight : — 
Held : having regard to the principle 
upon which the value was being 
ascertained, the excluded evidenoe was 
not material or admissible ; It was not 


established that the United States 
legislation above referred to resulted 
Id there being a relation between the 
cost of replacement Sc net earning 
capacity.— G rand Trunk Ry. Co. of 
Canada v. R., [1923J-A. C. 150, P. C.— 
CAN. 

sg. Action by Canadian National 
Railways — Whether in name of King .] — 
Held : as the Canadian National Rail- 
ways Act, R. S. C., 1927, does not vest 
ownership of the Govt, railways in 
the Canadian National Ry. Co., it 
being entrusted only with the manage- 
ment & operation of the railways as 
an agent or mandatory for the govt., 
they remaining the property of the 
Crown, an actiOD for damages to the 
Canadian National Railways, brought 
in the name of H.M. the King, is 
properly Instituted. — R. v. Southern 
Canada Power Co., Ltd., [1934] 
Ex. O. R. 142 ; on appeal, [1936] 
S. C. R. 4 ; 1 D. L. R. 331 ; affd . 
[1937] 3 All E. R. 923. P. C.— CAN. 

sk. Grant by Province — • Whether 
reservation of highway.] — -The title 
acquired by a railway co. under a 
grant by the Provinoe of Quebec held 
not to bo subject to any reservation of 
highway. — S t. Eugene de Guigues v . 
C. P. R., [1937] 3 D. L. R. 532.— CAN. 


PART I. SECT. 2. 

■1. *' Working expenses " — Interest on 
bonds.] — The interest on bonds issued 
under the authority of sect. 63 of 
Saskatchewan Railway Act, R. S. S., 
1930, is not a ** working expenditure,” 
within sects. 64 (1), 65 (1) of said Act ; 
&. therefore, does not rank pro rata 
with the claims of wage-earners. — 
Re Moose Jaw Electric Ry. Co., 
[19361 1 D. L. R. 226; [1935] 3 

W. W. R. 419.— CAN. 


PART I. SECT. 4, SUB-SECT. 1. 
m. Power of federal railway to sell 
Us assets — Necessity for sanction of 
Governor-General in Council ,] — Ottawa 
Valley Ry. Co. t>. Central Ry. Co., 
Ltd. (1926), Q. R. 42 K. B. 284.— 0AN. 

•b. Power to cany on business 
reasonably incidental to operation of 
railway — Sale of souveni rs* photo- 
graphs db refreshments .] — Queen Vic- 
toria Niagara Falls Park Combs. 
v. International Ry. Oo., [1928] 4 
D. L. R. 755 ; 63 O. L. R. 49.— CAN. 


PART I. SECT. 4, SUB-SECT. 2. 
sd. Lease from nominee of director — 
Validity ,] — The prohibition of a con- 
tract by statute renders the contract 
void & of no effect. 

Reaps., the Canadian National Rail- 
way Co., took frqm a person who, to 
their knowledge, was a nominee of one 
of their directors, a lease of a house to 
be occupied by their chairman Sc 
president as a residence : — He Id : the 
lease was a contract with resp, railway 
co. in which the director was interested 
“ directly or indirectly for his own use- 


40 


& benefit ” within the meaning of 
sect. 121 of the Railway Act of Canada 
(R. 8. C., 1927,c. 170), & was pro- 
hibited by the provisions of the sect., 
which applied to reap, railway co., Sc 
the lease was accordingly void & of no 
effect. Even assuming that a lease of 
land was “ a contract which relates 
to the purchase of land ” within the 
terms of sect. 121, the provision of a 
residence for an official of the railway 
co. could not be a “ purchase of land 
necessary for the railway ” so as to 
bring the case within the words of 
exception contained in sect. 121, for 
“ railway ’* is defined by the Act 
in such a way as to restrict Its meaning, 
unless the context otherwise requires, 
to the track Sc its physical appurten- 
ances. — Montreal Trust Co. v . Cana- 
dian National Ry. Co., [1939] A. 0. 
613; [1939] 3 All E. R. 930 ; 55 

T. L. R. 1059, P. C.—UAN. 


PART I. SECT. 4, SUB-SECT. 8. 

n (p. 252) i. Powers of 

Minister .] — The Crown expropriated 
a certain area for use In the building 
of the terminal of the Hudson Bay 
Railway at Churchill Sc for a port on 
Hudson Bay. At the date of the 
taking there were no permanent 
habitations anywhere in the vicinity 
Bavo a Hudson Bay Post & Mounted 
Police Post. The future of Churchill 
was altogether dependent upon the 
completion of the work for which the 
land was taken : — Held : under the 
Expropriation Act a Minister of the 
Crown may take any land for the use of 
His Majesty as he thinks advisable to 
take, & hie decision or judgment that 
the lands so taken are necessary for a 
public work is not open to review by 
the ots. This power or authority does 
not interfere with the security in the 
enjoyment of private property, as the 
Crown must compensate the owner of 
any lands so taken for the value thereof 
& all damages resulting from the 
expropriation. Speculative prices paid 
by purchasers of real estate in the 
vicinity, some fifteen veare before the 
expropriation in question, are not a 
fair criterion of the market value of 
similar property at the date of the 
expropriation thereof. Tile advan- 
tages due to the carrying out of the 
scheme for which the lands were taken 
cannot be considered in fixing the 
compensation to be paid for the said 
lands. — R. v. Beech, [1980] Ex. C. R. 

I S3.— CAN. 

n (p. 253) li. * — None 

to Supreme Court of Ctmodo. H-Cbdar 
Rapid® Mfg. &Power Co. e. Laooste, 
[19271 2 D. L. R. 83.— CAN, 

pp*<p. 253) i. Site value for 

factory .] — Notice of expropriation 
under Railway Act,1919 (Dom.), was 

S ven to the owner 8c to the tenant of 
nd used with the buildings thereon 
by the tenant In Its business as a dealer 
in oo&l 8c coke. By an arrangement 
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• After cross-reference following this case 
add: — 


Abolition of duty.} — See Finance Act, 

1929 (c. 21), s. 3. 


Part II. — Construction and Repair of Railways. 


69. Add. Annotation : — Refd. A.-G. v. Smethwick 
Oorpn., [1932] 1 Ch. 602. 

118. Add* Annotation : — Refd. Famworth v. Man- 
chester Corpn. (1929), 98 L. J. K. B. 224. 

121. Add. Annotation : — Consd. London & North 
Eastern By. Co. v. North Riding of York- 
shire County Council, [1936] 1 All E. li. 692. 

126. Add. Annotation : — Consd. London & North 
Eastern By. Co. v . North Riding of Yorkshire 
County Council, [1936] 1 Ail E. R. 692. 

186. Add. Annotations : — Consd. Manchester Oorpn. 
v . Audenshaw U. C. & Denton U. C., [1928] 
Ch. 763 ; London & North Eastern Ry. Co. 
v. North Riding of Yorkshire County Council, 
[1936] 1 All E. R. 692. Refd. Swain v. 
Southern Ry. Co. (1939), 1 K. B. 77. 

171. Add. Annotation : — Refd. Vanderpant v. 
Mayfair Hotel Co., [1930] 1 Ch. 138. 


197a. .] — A railway co. agreed with a 

landowner, through whose estate the railway 
would pass, to construct & maintain a siding 
connected with their railway at B., together 
with all necessary approaches thereto for 
public use, & for the reception & delivery 
of goods: — Held: (1) specific performance 
could be decreed of the agreement to con- 
struct the siding & approaches, without 
decreeing the co. to maintain them when 
made ; (2) the agreement did not bind the 
co. to erect sheds, or to keep one of their 
servants in attendance at the siding, but it 
obliged them to construct a proper siding, 
with approaches & a wharf or raised^ plat- 
form for the loading & unloading of goods ; 
(3) “ necessary approaches ” meant “ proper 
approaches.*’ — Lytton v. Great Northern 
Ry. Go. (1866), 2 K.& .T. 394 ; 27 L. T. O. S. 
42 ; 2 Jur. N. S. 436 ; 4 W. R. 441 ; 69 E, R. 
836. 


between the owner & the tenant, to 
which the ry. co. was not a party, the 
arbitrator was asked to treat their 
claims for compensation as one claim, 
i*e. t as if there were only one person 
Interested therein. The arbitrator ac- 
cepted as the basis of the valuation of 
the land its value on the footing that 
it had been cleared of its business & 
buildings Sc was a vacant site available 
for a factory or some other industry ; 
but nevertheless, in addition to the 
sum which he awarded the owner, be 
awarded over $100,000 to the tenant 
as compensation for the disturbance of 
its business Sc for the value of the 
buildings, equipment, etc. : — Held : 
the value of the buildings, etc., & 
compensation for business disturbance 
could no longer properly enter into the 
matter, not because the value of the 
land had been increased by any specific 
figure representing actually either the 
value of the buildings or damages for 
business disturbance ; but because an 
increased value had been attributed to 
the land upon a hypothesis which is 
inconsistent with the existence of a 
claim either for the value of buildings 
or for damages for business disturbance. 
— Toronto Terminals Ry. Co. v. 
Standard Fuel Co. or Toronto, Ltd., 
[1935] 2 W. W. R. 687, P. C. — CAN. 


ddd i. .]— Appit. B., as 

owner, & appit. P. Coals, Ltd., as 
lessee from her, of a certain quarter 
section situated in Alberta, presented 
an application to the Board of Railway 
Comre. undo: sect. 197 of Railway 
Act, asking the Board to fix the amount 
of compensation payable to applts. 
In respect of ooal lying under the right 
of way of reap, railway. The latter 
alleged that. In 1914, It purchased the 
right of way from the then owner, 
predecessor in title of applts., paid him 
In full for all the coal required to be 
left for tbe support of the right of way 
Sc that by virtue of the transfer itself, 
it was entitled to such support : — 
Held : the judgment of the Board 
dismissing applts.’ application should 
be affirmed. — Berg & Penn Coals, 
Ltd. v. Northern Alberta Rys. Co., 
[1935] S. O. R. 120.— CAN. 

mm Cp. 253) L Jurisdiction of 

Exchequer Court — Effect on proceedings 
commenced in Provincial Court.]— 
Held: (1) the Exchequer Ct. of 

Canada has ne jurisdiction to hear & 
determine, an action by the C anadian 


National Railway, for fixing the com- 
pensation to be paid for lands expro- 
priated by it before June 14, 1929, 
date when the C. N. R. Act came into 
force, conferring jurisdiction on thiH 
ct. ; (2) the legal proceedings already 
Instituted before the Provincial Cts„ 
under Mm Railway Act, should be there 
continued Sc even enforced, dofts. 
having a vested right to do so under tho 
law oxtering at the date of expro- 
priation. When the effect of a repeal 
is to take away a right, primd facie, it 
is not retroactive ; out when it deals 
exclusively with procedure It is retro- 
active. — Canadian National Ry. Co. 
e. Lewis, [1930) Ex. C. H. 145; 4 

D. L. R. 537 — CAN. 

sc. Right to alienate lands taken.]— 
Pratt v. Grand Trunk Ry. Co. (1884), 
8 0. R, 499 — CAN. 

id. A CQuisition from tenant for life. ] — 
Midland Ry. of Canada r. Youno 
(1893), 22 S. 0. R. 190.— CAN. 

sc. For what purpose land may be 
taken — Hotel purposes — Minerals not 
included.] — The Canadian National 
Rye. Co. has the right to expropriate 
Land for tbe purposes of a hotel ; but 
has no right to expropriate the minerals 
that may be in or under that land. — 
Re Canadian National Rys. Co. & 
Tkbwindt, [1930] 3 W. W. R. 52 ; 
4 D. L. R. 1004.— CAN. 

•m. Costs . }— Costs of an arbn. to fix 
the compensation to be paid In an 
expropriation by a railway are to be 
taxed as between party Sc party on a 
rather more liberal scale than party & 
party costs, but net as between solr. 
& client, — Re Ewart Sc Toronto 
Terminals Ry. Co., [1932] 1 D. L. R. 
582; O. R. 1 70.— CAN. 

sp. Construction of subway — In- 
jurious affection of land — Proceedings 
for compensation.]— "Where lauds are 
injuriously affected by tbe construc- 
tion of a subway by order of the 
Railway Board the only remedy is by 
way of arbn. proceedings under the 
Railway Act. — Boland v. Canadian 
National Ry., 11934] 4 D. L. R. 613 ; 
O. R. 709 — CAN. 

PART I. SECT. 4. SUB-SECT. h. 

if. Lien of Government for subsidies — 
Priority of bondholders.}— Minister op 
Railways & Canals v. Hereford Rt. 
Co., Re Bond & Mackinnon & 
Minister op Railways & Canals, 

41 


[19281 Ex. O. R. 223 affd., [1930] 
8. C. ft. 37 ; 1 D. L. R. 187 ; 36 

C. R. C. 149.— CAN. 

PART l. SECT. 4, SUB-SECT. fl. 

p (p. 254) i. When demurrage 

chargeable.] — J. Brownlee Sc Co. v. 
Canadian National Rys. (1926), 32 
Can. Ry. Cos. 291.— CAN. 

p (p. 254) ii. .1 — Con- 

solidated Rendering Co. v. Cana- 
dian National Rys. (1926), 32 Can. 
Ry. Cas. 294.— CAN. 

uu i. A indication of slop off 

charge.] — Dominion Millers* Assocn. 
v. Canadian National & Canadian 
Pacific Ry. Cos. (1925), 33 Can. Ry. 
Cas. 6.— CAN. 

u u ii. Dressing in transit — Application 
of stop-off. ] — Nkilson Maoann Lumber 
C o. v. Canadian Pacific Ry. Co. 
(1926), 32 Can. Ry. Cas. 280.— CAN. 

oo (p. 256) 1. .] — Canadian 

Lumbermen’s Assocn. v. Canadian 
National & Canadian Pacific By. 
Cos. (1927), 33 Can. Ry. Cas. 1— CAN. 

PART II. SECT. 1. 

ig. Rails — Whether fixtures.] — The 
rails of a railway which had been built- 
in permit the hauling of coal from a 
coal mine to the main line of the 
0. P. R. but which, at the time of the 
issue of tho certificate of title to the 
quarter section of land in question to 
deft., bad been abandoned Sc allowed 
to become destroyed as a railway ; — 
Held : to have become part of said 
land & to be the property of deft. — 
West Canadian Collieries, Ltd. v. 
Rinaldi, [1936] l W. W. R. 635 ; 2 

D. L. R. 601.— CAN. 


PART IL SECT. 3, SUB-SECT. 1.— 0. 

i i. .] — Windsor Corpn. t». 

Canadian Pacific Ry. Co. (Wyan 
dotte Street Bridge Case) (192$), 

32 Can. Ry. Cas. 26.— CAN. 

if. liability to reconstruct private 
bridge as highway bridge.] — Leduo u. 
Can adlan Pacific Ry. Oo. (1997), 

33 Cun. Ry. Oaa. 24.— CAN. 


PART 11. SECT. 8, SUB-SECT. 2. 

•g. Claim for damage — Three months’ 
notice of claim.] — Re 8t. Andrew’s 
Church Trustees & Great Western 
Ry. Oo. (1862), 12 a P, 399.— CAN. 
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221. Add. Annotation : — Refd. Symons v. Southern 
Ry. Co. (1935), 163 L. T. 98. 

222. Add, Annotation : — Refd. Symons v. Southern 
Ry. Oo. (1935), 153 L. T. 98. 

225. Add, Annotation : — Refd. Symons v. Southern 
Ry. Oo. (1935), 153 L. T. 98. 

281 , Add. Annotation: — Consd. Symons v . 

Southern Ry. Co. (1935), 153 L. T. 98. 

231a. Occupier becoming owner.] — In 1885 

the owners of a farm conveyed a small part 
of it to a ry. co. & in the conveyance it was 
agreed that the consideration paid should 
be taken to be not only the purchase money 
but also compensation for the accommoda- 
tion work, including fences, which the ry. 
co. was otherwise required to make & main- 
tain by Railways Clauses Consolidation Act, 
1845 (c. 20), s. 68. No similar agreement was 
entered into with pltf.’s father, who at that 
time was occupier as tenant from year to 
year, & the ry. co. proceeded to erect fences 
on either side of the railway & to maintain 
them. In 1911 pltf.’s father bought the fee 
simjble of the farm. On the father’s death in 
1932 pltf., who had been occupying the farm 


with his father, became the sole occupier As 
soon after had the fee simple conveyed to 
him by the father’s personal representatives. 
Two sheep belonging to pltf. strayed on to the 
railway through a gap in a fence As were 
killed. Pltf. claimed damages & the county 
ct. judge made an order for £5 damages. On 
appeal : — Held : there had been no merger 
of the occupiers* interest with the fee simple 
on the purchase of the farm & pltf. was, 
therefore, entitled to damages for the loss of 
the sheep by reason of the ry. co.’s failure to 
maintain the fence pursuant to the Railways 
Clauses Consolidation Act, 1845 (c. 20), s. 08. 
— Symons v. Southern Ry. Oo. (1935), 153 
L. T. 98 ; 51 T. L. R. 491 ; 79 Sol. Jo. 434, C. A. 

263. Add, Annotations : — Consd. British Trawlers* 
Federation, Ltd. v, London As North Eastern 
Ry. Co., [1933] 2 K. B. 14 ; Winsford Urban 
District Council v, Cheshire Lines Committee 
(1931), 21 Ry. & Can. Tr. Cas. 10. Refd. 
Boumemouth-Swanage Motor Road & Ferry 
Co. v. Harvey & Sons, [1930] A. C. 549. 

$65. Add. Annotation : — Refd. Manchester Corpn. 
v. Audenshaw U. C. <fc Denton U. C., [1928] 
Ch. 703. 


P4rt III. — Equipment and Working of Railways. 


312. Add. Annotations: — Apld. Farr v. Butters 
Bros. A Co., [1932] 2 K. B. 000. Consd. 
McAlister (or Donoghue) v . Stevepson (1932), 
101 L. J. P. C. 119. Refd. Bottomley v. 
Bannister, [1932] 1 K. B. 468. 

314a. Signals — Interference with safe Working- 
Exhibition of coloured lights on adjoining 


property — Negligence.] — London, Midland 
& Scottish Ry. Co. v. Ribble Hat Works, 
Ltd. (1930), 80 Sol. Jo. 1038. 

316. Add. Annotation : — Generally , Refd. Bourne- 
mouth -Swanage Motor Road & Ferry Co. v. 
Harvey & Sons, [1930] A. C. 549. 


Part IV. — Level Crossings. 


322. Add. Annotation : — Generally , Refd. Blundy, 
Clark A Co. v. London A North Eastern 
Railway (1931), 100 L. J. K. B. 401. 


325. Add. Annotation : — Consd. London A North 
Eastern Ry. Co. v. North Riding of Yorkshire 
County Council, [1930] 1 All E. R. 692. 


PART II. SECT. 6. SUB-SECT. 4.— 

B. (b). 

u. Revsd ., 31 8. O. R. 155. 


PART II. SECT. 6, SUB-SECT. 4.- 
C. (a). 

215 xlv. .] — James *>. 

Grand Trunk Ry. Oo. (1900), 31 
O. R. 672. — CAN. 


PART II. SECT. 6, SUB-SECT. 4.— 
0. (b). 

.11 (p. 289) i. .] — The obligation to 

erect & maintain fences upon the rail- 
way ceases when the land ceases to be 
used for railway purposes, — Cairns 
Bros. v. Canadian National Rail- 
way, [1937] 2 D. L. R. 537.— CAN. 

h (p. 290) i. .] — In an action for 

damages for % the loss of cattle killed 
on deft, railway’s right of way : — Held : 
deft, had beefc relieved of the duty to 
fence the right of way by an order of 
the Board of Railway Oomrs. made in 
pursuance of sect. 254 (4) of Railway 
Act, R. 8. O., 1906, as amended. — 
Jaremko v. Nelson Sc Fort Sheppard 
Ry. Co. & Great Northern Ry. Co., 
[1937] 3 W. W. R. 696.— CAN. 


PART n. SECT. 6, SUB-SECT. 4.— C. 
(o) ii. 

229 x. .] — Pltf. had some sheep 

which graxed, with the sheep of other 
persons, upon a mountain side border- 


ing a public road. On the other side 
of the public road a ry. co. had its 
line, Sc beyond the line was arable land 
owned by pltf. The soil of the public 
road was pltf.’s property. Pltf.’s 
sheep & other sheep crossed from the 
mountain side to the public road, 
thence on to the ry. line & thence 
on to the arable lands of pltf., owing: 
to the fenoes of the ry. oo. Sc of pltf. 
being defective. The sheep having 
caused damage to these amble lands, 
pltf. issued a civil bill against the ry. 
oo. for damages : — Held : as the ry. 
co. was bound under sect. 68 of Rail- 
ways Clauses Consolidation Act. 1845, 
to fence against trespass on both sides 
of the ry. line, liability fcas imposed 
on them to prevent, by fencing, the 
oat tie of owners or occupiers of lands 
adjoining the ry. line from straying 
upon the line Sc therefrom into other 
adjoining lands, & accordingly the oo. 
were liable in damages w pltf. — 
Moynihan t>. Great Southern Rail- 
ways Co., [19351 I. R. 132.— 1R. 

PART II. SECT. S. 

p ,] — R. v . SMITH (1878), 43 

U. C. R. 369.— CAN. 

ah. Laying down of railway in public 
street — Necessity for consent — Who 
proper authority. 1— Port Adelaide 
City Oorpn. t>. South Australian 
Rys. Oomrs., [1927] 8. A. 8. R. 187.— 
AUS. 


PART HI. SECT. 9 

sk. “ Policemen travelling on His 
Majesty's service ” — Whether Provincial 
policemen included.) — R. v. Canadian 
Pacific Ry. Co. Sc Canadian National 
Ry.. ri928] 2 D. L. R. 386; [1928] 
1 W. W. R. 785 ; 34 O. Ry. Cas. 292 ; 
23 Alta. L. R. 401.— CAN. 

PART IV. SECT. 1. 
sj. Extent of duty— Effect of Railway 
Act , 1919 (c. 68).]— Colebourne v. 
Harrop (Ont.), [19271 1 D.LR. 116 ; 
32 Can. Ry. Cas. 208.— CAN. 

324 i. .] — Scott r. Winnipeg 

Electric Co., [19271 2 D. L. R. 686 ; 
[19271 1 W. W. R. 739 ; 32 Can. Ry. 
Cas. 397 ; 36 Man. L. R. 357 ; affd ., 
[19281 2 D. L. R. 420 ; [19281 8. C T R. 
52 ; 34 C. Ry. Cas. 260.— CAN. 

824 ii, Power to remove planks — 

From farm crossing. MacDonald v. 
Canadian Pacific Ry. Co. (Qua.) 
(1927), 38 Can. Ry. Cas. 60.— CAN. 

324 ill. Although a 

road allowance bad never been graded, 
or had work done on it by the munici- 
pality, Sc bad not been regularly 
travelled, it was held to be a hfmiway 
within sect. 366 of Railway Act ; 

St its intersection by deft. Co.’s railway 
was held not U> be a “ farm ‘crossing 
within general order47of Feb. 10. 
1909, of the Board of Railway Oomrs. ; 
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884. Add. Annotation : — Reid. Swain v. Southern 
By. Co., [1989] 2 K. B. 500. 

855. Add, Annotations: — Dlstd. Jones v. Great 
Western By. Co. (1930), 47 T. L. R. 89. 
Consd. McGowan v. Stott (1923), 99 L. J. 


K B. 857, n. ; Simpson v. London, Midland 
& Scottish By. Co., [1931] A. 0. 861. Reid. 
Cosmopolitan Shipping Co. (Inc.) v, Hatton 
& Cookson, Ltd. (Liverpool) (1929), 143 
L. T. 296 ; McCullum v, Northumbrian 


& therefore the oo. was held liable for 
injuries sustained by pltf. owing to the 
absence of planking between the rails, 
whioh projected about five inches 
above the level of the ground. — Bruce 
e. Canadian Pacific Rv. Co., [19291 
1 D. L. R. 344 ; 1 W. W. R. 56 ; 35 
O. R.0. 145 : 23 Alta. L. R. 595.— CAN. 


324 iv. Railway Act., 88. 264 

265 db 266 —Not applicable.]— Pitts, 
tractor Sc threshing outfit, moving 
along a highway, became stalled upon 
a level crossing of defts.’ railways Sc 
wore struck by a train & destroyed : — 
Held: sects. 264, 265 Sc 266 of the 
Railway Act, 1927, impfse no liability 
in respect of a level crossing. — 
Ostrander v. Michigan Central Rr. 
Co. & Pere Marquette Ry. Co., 
[1930] 1 D. L. R. 34 ; 30 C. R. O. 00 ; 
04 O. L. R. 408.— CAN. 


324 v. .] — Ralls of a railway 

track projecting four or more inches 
above the highway at a level crossing 
held to oonstitnte an obstruction 
which, not being authorised by statute 
or other lawful authority, constituted a 
nuisance for the maintenance of which 
the ry. oo. was liable to a person 
injured thereby. — Maogregor v. 
Canadian National Rys. & Edmon- 
ton City, [1930] 3 W. W. R. 392 ; 
[1931J 1 D. L. R. 87 : 25 Alta. L. R. 
104 ; vary., [1930] 3 W. W. R. 237 —CAN. 

324 vi. .] — A railway co. is liable 

for the non -maintenance of a tie facto 
public crossing although it is not an 
authorised highway crossing. — Boolky 
v. Canadian National Railway, 
[1937] 3 D. L. R. 773.— CAN. 

m i. Effect of accident causing 

death or injury — Application of “ slow 
order. 1 ’] — Re Railway Assoon. ok 
Canada & Blow Orders (1926), 32 
Can. Ry. Cas. 238.— CAN. 

m ii. .1 — Canadian National 

Rys. v. Hydro Electric Power Com- 
mission & Department of Highways 
for Ontario (Westhill Crossing 
Case) (1926), 32 Can. Ry. Cas. 297.— 
CAN. 


m ill. .] — Where there is a level 

crossing in the neighbourhood of a 
place where a considerable population 
assembles from time to time, the 
duty to guard that level crossing by 
means of gates, & the duty of closing 
gates in sufficient time before the 
approach of a train is cast on the 
railway oo., Sc if the railway co. leave 
the gates open, it is an Invitation on 
their part for passengers Sc traffic to 
approach the line. — Bengal & North- 
Western Ry. Co., Ltd. v. Matuk- 
dhari Singh (1937), I. L. R. 16 Pat. 
672.— IND. 

f (p. 309) i. .1 — Montreal 

Corpn. v. Canadian Pacific Ry. Co. 
(Gouin Boulevard Crossing Cask) 
(1926), 32 Can. Ry. Cas. 245.— CAN. 

f (p. 309) li. .1 — Spring- 

field (Village) r. Michigan Central 
Ry. Co. (1926), 82 Can. Ry. Caa. 254.— 


f (p. 309) ill. .J — Montreal 

Corpn. v. Canadian National Rys. 
(1927), S3 Can. Ry. Gas. 29.— CAN. 

f (p. 309) iv. .1 — Canadian 

National Rys. v. Montreal Tram- 
ways (Guy St. Crossing Case) (1927), 
33 Can. Ry. Caa. 32.— CAN. 

f (p. 309) v. .) — Sher- 

brooke Corpn. r. Canadian Pacific 
Ry. Co. (1927), 33 Can. Ry. Oas. 35.— 
CAN. 

f (p. 309) vi. Re 

Angliebs Railway Crossing Re- 
ference, [1937] S. O. R. 451.— CAN. 

tk. Railway Act. 1927, M. 264, 265, 
266 — Hot applicable to level crossings.] 


— Ostrander t>. Michigan Central 
Railroad Co. Sc Pere Marquette 
Ry. Co., [1930] 1 D. L. R. 34; 64 
O. L. R. 408.— CAN. 

•I. Effect on common right s of users 
of highway.] — A railway co. Is not 
relieved from liability for damage 
caused users of the highway by the 
operation of its trains merely because 
it has not broken any statute or any 
order or regulation having the force of 
a statute. The common law rights of 
persons using highways are abrogated 
or subordinated only to tho extent 
necessary to enable railway cos. which 
have been given crossing rights to 
exercise their statutory powers in a 
reasonable manner having regard to the 
purpose for which such powers were 
conferred. — Frame v. Canadian 
National Railways, [1939] l 
W. W. R. 62 ; 8 F. L. J. (Can.) 243.— 
CAN. 


PART IV. SECT. 2. SUB-SECT. 1. 

am. Gate left open — Obligation on 
person crossing track to take reasonable 
precautions.] — The faot that the gates 
at a railway crossing have been loft 
open does not exouse a person approach- 
ing the track from taking reasonable 
precautions before crossing it in order 
to disoovor whether a train is coming. — 
Michalinski v. Canadian Pacific 
Ry. Co., [1928] 3 W. W. R. 238.— CAN. 

sp. .] — A person who 

found the gates of a railway level 
cronsing open, & was thereby misled 
into thinking the line safe for crossing, 
was held not bound to minute circum- 
spection, & the co. was liable to him in 
damages, his oar having been broken 
by a passing engine. — D aya Shankar 
v. Bombay, Baroda Sc Central India 
Ry. Co. (1931), I. L. R. 53 All. 943.— 
IND. 


PART IV. SECT. 2, SUB-SECT. 2. 
a (p. 311) i. Whether gate wil- 

fully left open — Gate wilfully opened by 
stranger .] — Brown r. Great N orthekn 
Ry. Co., [1927] 2 D. L. R. 316 ; [1927] 
1 W. W. R. 516 ; 32 Can. Ry. Cas. 320 ; 
38 B. C. R. 115.— CAN. 

PART IV. SECT. 3. 

aa (p. 314) I. .] — Smart v. 

8outh African Ryb. Sc Harbours 
(1928), 49 N. L. R. 129.— S. AF. 

aa (p. 314) ii. .1 — In an action 

for damages resulting from a collision 
at an unguarded level crossing, between 
a motor car & a freight train which had 
been standing on a siding : — Held. • 
even If the evidence favourable to deft, 
as to the time when the peril arose was 
correct, it was negligence on the part 
of the train crew not to have seen the 
motor car in time to give an effective 
warning before backing up the train. 
Sc such negligence was the cause of 
the accident. — Dowser v. Canadian 
National Ry. (Alta.), [1929] 4 

D. L. R. 233 ; 2 W. W. R. 654.— CAN. 

aa (p. 314) ill. .1 — A farm- 

crossing is not a highway-crossing, Sc 
sect. 308 of Railway Act, 1927, whioh 
requires, in the case of a train approach- 
ing a highway-crossing at rail level, 
that the engine -whistle shall be sounded 
at least 80 rods before reaching the 
crossing, has no application to a farm- 
crossing — Highley v. Canadian 
Pacific Ry., [1930J 1 D. L. R. 630 ; 
36 C. R. C. 217 : 64 O. L. R. 616.— CAN. 

aa (p. 314) Iv. .} — Goodwin v. 

Goodwin Sc O. P. R., [1933] O. R. 225 ; 
1 D. L. R. 753.— CAN. 


for 


aa (p. 314) v. . ] — In an action 

r injuries to a person at a highway 
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crossing : — Held : although there was 
no statutory duty to sound the whistle 
at 550 feet, failure to do so might well 
be negligenoe. — Gray v. Wabash Ry. 
Co. (me), 35 O. L. R. 610.— CAN. 

aa (p. 314) vi. .] — Lrrowrrss e. 

Canadian National Railways, [1934] 
8 W. W. R 520 ; [1935] 1 D. L. R. 
216 ; 42 Man. L. R. 504.— CAN. 


aa (p. 314) vll. .1— The duty of 

a driver approaching a level crossing 
discussed. — S outh African Railways 
v. Symington, [1985] App. D. 37. — 
S. AF. 


e (p. 815) 1. .] — Canadian 

National Ry. v. Pomerleau, [19311 
S. C. II. 287 ; 1 D. L. R. 209 ; affg., 
[1930J 3 D. L. R. 841 : 37 C. R. 0/76; 
48 Que. K. B. 97.— CAN. 


e (p. 315) ii. The duty of the 

driver Sc tho fireman of an engine 
approaching a level crossing discussed. 
— South African Railways v. Van 
der Mkrwe, [1934] A. D. 129. — S. AF. 

e (p. 315) iii. .1 — A fireman Is not 

required to neglect his other duties in 
order to keep a look-out when approach- 
ing a crossing. — G avel v. Canadian 
National Railways, [1935] 2 D. L. R. 
827 ; 9M.P. R. 501.— CAN. 

e fp. 315) iv. .] — Pltf.’s husband 

was killed by a train at a level crossing. 
Deft, railway co. alleged that the 
crossing was a private crossing for the 
use of those having business with the 
railway Sc that deceased was a tres- 
passer. The evidence was that for 
many years the crossing had been used, 
without any objection from deft., by 
every one who wished to cross tho 
railway, although deft, in building & 
maintaining it may have intoned that 
it should primarily be used by those 
having business with deft. The Jury 
found that deceased was a licensee : — 
Held : in view of the long-established 
user of tho crossing by the public, 
deft, was bound to use reasonable care 
to avoid, if possible, injuring any one on 
the crossing. The rule that a licensee 
must accept the premises os he finds 
them with their concomitant condi- 
tions Sc, it may be, perils *' does not 
free the licensor from liability for 
injuries to the licensee caused by 
negligent acts committed by the 
licensor or his servants when tho 
licensee Is on the premises. — Green v. 
Canadian Pacific Ry. Co., [1937] 
2 W. W. R. 145. — CAN. 


n (p. 315). Revsd. t [ 1927] 3 D. L. R. 
888 ; [1927] S. O. R. 606 ; 33 Can. 
Ry. Cas. 55. 

p (p. 315) i. .]— Tremblay 

e. Canadian Pacific Ry. Co. (1927), 
Q. R. 65 S. C. 406.— CAN. 


r (p. 315) t. Where the 

Railway Administration has used a 
particular warning to announce the 
approach of a train at a level crossing, 
thereafter, upon an occasion when 
such warning is not given, a collision 
occurs between an engine & a vehicle 
crossing the line, the ct. in deciding 
whether the driver of the vehicle took 
reasonable care in approaching the 
crossing will take Into account the 
fact that the driver may have been 
thrown oil bis guard by the absence 
of the usual form of warning. — 
Mancho v. South African Ryb. 6c 
Harbours, [1928J App. D. 89.—*. AF. 


r (p. 316) II. Maygard 

v. Canadian Pacific Ry. (Alta.), [1020] 
4 D. L. R. 1064 ; 2 W. W. R. 652 — 
CAN. 


r (p. 315) Iii. .)— Two 

actions were brought against defts. 
by the driver Sc passenger of a car to 
recover damages for injuries sustained 
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Bstoush am® Esmra 

Shipping Co. (1981), 146 h. T. 124 | The 
Kite (1983), 42' T. L. B. 525. 

367. — Ftefd. Jonee v. Great 

Western By. Co . (1930), 47 T. L. R. 39. 

361. Add. Annotations : — Dist4. Compania 
Mexicaua Be Petroleo “ El Aguila ” v. Essex 
Transport & Trading Co. (1929), 141 L* T. 


Digest Supplement. 

106. Coned. Hargrove v. Burn (1929), 46 
T. L. B. 69; Service v. Sundell (1929), 99 
L. J. K. B. 66 ; M‘Leaa v. Bel! (1992), 48 
T. L. B. 467. Rett. Service v. Sundeil (1929), 
46 T.X. B. 669 ; Cooper v. Swadling (1929), 
46 T. L. R. 73 ; Flower v. Ebbw Vale Steel, 
Iron & Coal Co., [1934] 2 K. B. 132. 
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by the car being struck by a train at a 
level crossing. It wae found that the 
train waa travelling more than 1 0 miles 
an honr in breach of abet. 509 (<?) of 
the Railway Act. but the actual & 

S roximate cause of the collision was 
m negligence of the driver of the oar 
In attempting to cross the tracks when 
thb tram was so near. Defte. there* 
fore held * not liable.— G adlby t>. 
Canadian Pacific Ry., Birkett v. 
Canadian Pacific Ry., [39301 4 

D. L. R. 354 ; 36 C. R. C. 365 : 65 
O. L.’ R. 477 : revsg.. [19301 1 D. L. R. 
226 ; 36 C. R. C. 215 ; 64 O. L. R. 
627.— CAN. 

r <p. B16) hr. .1 — In an 

action for damages for personal 
injuries resulting from a collision 
between an automobile & a railway 
train at a level crossing the trial 
judge, who misdirected himself in 
treating the whistling of the mile 
post aa one of the warnings required 
by. sect. 308 of the Railway Act, 
R. S. C., 1927, said that he accepted 
the testimony of the engineer u corro- 
borated in some particulars by the 
evldenod of other witnosses." The 
engineer's testimony was corroborated 
as to one only of the statutory signals 
& by only one of the three witnesses 
referred to. The testimony of the 
other two witnesses was that the train 
whistled at the mile post. On appeal : 
— Held: it being impossible for the 
ot. to say whether the trial judge would 
have concluded that the statutory 
signals had been given if he had 
properly appreciated the requirements 
of the statute & the limited amount of 
the corroborative testimony with 
respect to them, hiB finding oould not 
stand A there must be a now trial. — 
Nagel & NagbL v. Canadian 
Northern Ry. Co., [19301 2 W. W. R. 
431 ; 4 D. L. It. 366 ; 24 S. L. R. 602 ; 
gsMjttfr aside . [1930] 1 I). L. R. 1004.— 

r (p. 315) v. .]— It is 

negligence to attempt to pass over a 
level railway crossing without looking 
both wavs tor trains as carefully as a 
reasonably prudent man would, unless 
there is some reasonable excuse for 
not doing so. — GfttattN v. Canadian 
National RAiLWAta Co., [19311 3 
W. W. R. 448 ; [19821 1 D. L. R. 853 ; 
1^*1^1989) S. C. R. 689 ; 4 D. L. R. 




Question for 
g on a rail- 

.. „ , j, whs struck 

There was a Snowstorm 




way track al 

by a train. 

at the time* & he waa assisting In getting 
dear of the track a motor car driven 
by another person which had stuck in 
a drift on the track. The jury found 
that the engine whistle was not blown 
nor was the bell rung, as required by 
statute; that the absence of these 
signals caused the accident ; & that 
there was no contributory negligence 
on the part of pltf. At the dose of 

8 itf.*s case deft, a counsel had moved 
> have the case withdrawn from the 
jury on the ground that it was manifest 


that there had been contributory 
negligence : — Held : the case should 
have been taken from the jury on the 
ground that it was evident from pltt's 
own case that, even If the facts were 
that deft, had not given the proper 
warnings, the accident could not have 
happened but for pltf.’s negligence in 
remaining on the track. — Converse v. 
Canadian Pacific Ry. Co., [1932] 2 
W. W. R. 1.— 3an. 
r (p. 315) vtl. .} — A guest 

C senger in a motor car held to have 
n nnder no duty, under the circum- 
stances, to keep a look out when 
approaching a level railway crossing. 
&, therefore, the fact that he did not 
do so was held, in an action resulting 
from a collision of the motor car with 
a train, not to hare been contributory 
negligence on his part. — Tollpash v. 
Canadian National Ry., [1932] 1 
W. W. R. 848.— CAN. 

r (p. 315) viil. — -.] — Resp.'s 

automobile was struck by apprfc.'a 
train at a railway crossing. The 
statutory signals (ringing bell & 
blowing whistle) were not given. 
Owing to bluffs & shrubbery inter- 
cepting his view. reap, was unable to 
see down the railway in the direction 
of the approaching train until he had 
reached the right-of-way. Beep, had 
listened for the Whistle & looked for 
smoke. When he reached the rlght- 
of way, he took a hurried glanoe along 
the track, which did not disclose any 
danger. He then gave his attention 
to Ms automobile as it went up a grade 
towards the traok 3c did not again look 
along the track until too late to avoid 
the aooident. In an action for 
damages, the jury negatived contri- 
butory negligenoe on the part of reap. 
3c he recovered damages: — Held: 
reap. 'a failure under the existing cir- 
cumstances to make a more careful Sc 
complete observation, which would 
have disclosed the approaching train, 
did not bo inoontrovertibly amount to 
contributory negligenoe that no jury 
oould reasonably find otherwise. — 
Canadian National Rm v. Clark, 
[1923] S. C. R. 730.— CAN. 

r (p. 315) lx. .1— Pltf. on 

behalf of herself Sc her husband, sued 
deft, under Compensation to Relatives 
Act, 1897, for damages for the 
death of her son who was killed by a 
train whilst crossing a level crossing 
controlled by deft. At the crossing 
there were two sets of gates, traffic 

f fctes & wicket gates for pedestrians. 

t the trial, one of aefta.* regulations, 
which instructed gatekeepers at this 
class of gate to warn pedestrians of 
risk Sc prevent them crossing during 
operations, was admitted in evidence. 
The negligenoe charged against deft, 
was failure to have a gatekeeper on 
duty at the gates & failure on toe part 
of the train driver to keep a proper 
look out * give warn ! m -Hsld: 
although deft. *s regulation routing to 
the duty of gatekeepers was aanUsdbls 
in evidence* there was no evidence of 
negligenoe in the mauagemwt $c con- 


trol of the level crossing, but there was 
evidence upon whlob the Jury were 
entitled to hold that the accident, 
despite pltf. s oontribntory negligenoe, 
was due to the failure of tne train 
driver to keep a sufficient look out. — 
Alohin v. Railways Oomr. (1935), 35 
8. R. N. S. W. 498 ; 52 N. 8. W. W. N. 
166.— AUS. 

r (p, 315) x. Admissibility of 

order made by provincial railway — 
Before becoming federal railway .] — 
Littley v. Brooks & Canadian 
National Ry. Co., [1980J 8. C. R. 
416 ; 4D.LR.1: 37 C. R. O. 13 ; 
revsg., 36 C. R. C. 367.— CAN. 

q(p. 316)j Revsd., [1923] 8. C. R. 397. 

e (p. 816) l. Defective* approach to 
crossing.] — Raspberry v. Canadian 
National Ry. Co., [1928] 3 D. L. R. 
881 ; 02 O. L. R. 406. — CAN. 

b (p. 317) 1. .]— Canadian 

National Railways v. Pombrlbau, 
[1931] 8. C. R. 287 ; [1931] 1 D. L. R. 
209.— CAN. 

o (p. 317). Revsd., 48 8. C. R. 661. 

d (p. 317) Duty to trespasser.] — 
In an action for damages for personal 
injuries sustained by a pedestrian at 
a level railway crossing the jury found 
deft, negligent & that pltf. had been 
eontributorlly negligent. Sc apportioned 
the damages under Contributory Negli- 
gence Act. Deft, appealed : — Hud : 
pltf., who when he was struck by the 
train was on a pathway at the side of 
the plank roadway, was a trespasser, 
4k deft, had not been guilty of any 
breach of duty towards him.— Jure 
v. Vancouver Harbour Combs., 
[19311 8 W. W. R. 157 : 4 D. L. R. 
916; 44 B. O. R. 271.— CAN 

PART V. SECT. 2, SUB-SECT. 4.— A, 

m. Agreement for equal division of 
freight. J — Upon an agreement made 
between O. P. R. & the C. N. R. 
dated Jan. 29, 1929, being Sched. “ C ” 
to Northern Alberta Railways Act, 3c 
upon the facts Sc circumstances a-rtw tiing 
with regard to traffic, rates Sc carriage, 
gmln shipped from stations on the 
Northern Alberta Railways to Prince 
Rupert (reached by the C. N. R. alone 
or to Victoria (reached by the C. N. R. 


44 


, ~~ export™* 

?}ther of those porta (to, say, the 
United Kingdom), Is “ outbound freight 
trafflo destined to competitive points 
on or beyond the lines of the parties ** 
within art. 7 of said agreement 5c is 
not to be excluded from the comparison 
of freight traffic for the purpose of the 
equal division to be made under 
art. 7. In the light of the objects 
of the agreement aa ascertained from 
It as a whole. Sc the conditions the 
parties must necessarily have had in 
view, the words “ competitive points 
on or beyond the lines at the parties 99 
should not be oonstrued as limited. to 
points on the lines of the parti m or 
their oonoeoting raj) oarttam to whio 



Bail ways and Canals. Oases 508a— 686. 


508*. Claim tor compensation — " Dete rminatio n " 
by company — What amounts to.]— -Pltfs. 
were transferred to the co.’s employment 
when it became an amalgamated co. under 
Hallways Act, 1921 (c. 55). In accordance 
with Sched. 3 to that Act they put forward 
claims to compensation for loss suffered hy 
reason of the amalgamation. Sched. 3, 
para. 4, provides that any question whether 
the provisions of para. 3, dealing with the 
transfer of existing officers or servants, has 
been complied with, should be referred to a 
Standing Arbitrator or board of arbitrators 
appointed by the Lord Chancellor, & para. 5 
provides that claims shall be determined in 
accordance with Local Government Act, 
1888 (c. 41), s. 120, with the necessary 
modifications. By sub-sect. 4 of that sect., 
the time for appeal to a Standing Arbitrator 
is fixed at three months from the date of the 
determination. The claims were discussed 
at a meeting held on Apr. 26, 1928, at the 
co.’s registered office. L., the co.’s assistant 
general manager, concluded by asserting 
that the cases of all pltfs. were governed by 


a decision of the Standing Arbitrator refusing 
the claim of one B., but no formal letter 
refusing the claims was sent to pltfs. or their 
solr. It was subsequently contended on 
behalf of the railway co. that the co. had 
given its “ determination ” of the claims, 
within Railways Act, 1921 (c. 65), at the 
meeting of Apr. 20, & that the proposed 
appeals were out of time. In an action by 
pltfs. for a declaration that their claims were 
not determined by the co. on Apr. 20, 1928, 
within Railways Act, 1921 (c. 65), Sched. 3, 
para. 6, or at all : — Meld : decisions on claims 
for compensation must be formulated in a 
definite manner in the name & on behalf 
of the co. & communicated forthwith to the 
claimants ; & on the facts there had been no 
such determination. — Macdonald v. Great 
Western Ry. Co., [1930] 1 Ch. 304 ; 99 
L, J. Ch. 164 ; 142 L. T. 400 ; 28 L. G. R. 
171. 

603b. Loss of employment must be due to 

amalgamation .] — Re Dawson & London, 
Midland & Scottish Ry. (1929), 73 Sol. Jo. 
748. 


Part VI. — Relations between Railway Companies and the 

Public. 


528. Add. Annotation : — Consd. British Trawlers’ 
Federation, Ltd. v. London & North Eastern 
Ry. Co., [1933] 2 K. B. 14. 


585. Add. Annotation : — Consd. British Trawlers’ 
Federation, Ltd. v. London A North Eastern 
Ry. Co., [1933] 2 K. B. 14. 


the parties are prepared to handle 
traffic offered at equal rates. — Cana- 
dian Pacific Ry. Co. v. Canadian 
National Ry. Co.. [19341 S. C. R. 
305 ; 3 D. L. R. 385 ; affd„ [1935] 4 
D. L. R. 145 ; 3 W. W. R. 121 ; 6 
F. L, J. (Can.) 07.— CAN. 

PART V. SECT. 4, SUB-SECT. 2. 

t, Revsd., IO.L.R. 575, 694. 

PART VI. SECT. 1. 

f j. Passenger standing on 

platform of car — Contrary to statutory 
notice duly posted .] — Dobie v. Cana- 
dian Pacific Railway (B. G.), [1931} 
S. C. R. 277 ; 3 D. L. R. 856 ; revsg., 
[19301 1 D. L. R. 700 ; [1930] 1 W. W. R. 
0; 30 C. R. C. 200; 42 B. C. R. 30 ; 
aflfo..J1920j 2 D. L. R. 901 ; 35 Can. 
Ry. uae. 302.— CAN. 

PART VI. SECT. 4. 

k i. .]— In eect. 406 (d) of Rail- 

way Aot, R» S. C., 1927, the word 
" suffers in the phrase “ wilfully 
suffers any such horse or animal to 
enter upon the railway," puts a greater 
responsibility upon a person to whom 
said sect, applies than if the words 
4 * allow ” or ** let ” or M permit ” had 
been used ; & means “ refraining from 
preventing. M If such person dis- 
regarded, whether carelessly or not, his 
duty to so refrain or to be on guard, he 
is liable under the sub-sect. In the 
present case .* — Held : the evidence 
was not sufficient to render the 
accused liable,— R. v. Winberg, U938] 
1 W. W. R. 161 ; 1 D. L. R. 773.— 
CAN* 

so. Trespass bp unlicensed porter.]—^ 


self without permission. Subsequently 
he entered the platform for the purpose 
of earrytufr passengers* luggage, was 
prosecuted lor unlawfully entering 
railway premises, It was not alleged 
that there was any barrier leading ta 


the platform, or that entry to the plat- 
form was permitted only to ticket- 
holders : — Held : the entry was with 
the implied permission of the railway 
authority, & was not therefore unlaw- 
ful within sect. 122 of the Railways 
Act ; nor did it beoomo so by reason 
of the foot that his intention was to 
work as a porter although unlicensed, 
which he knew was prohibited by 
the railway authority. — Emperor v. 
Ohandai [1033), I. L. R. 50 All. 254.— 
IND. 

■r. No liability to trespasser .] — 
While wandering on a wintry night In 
search of lodgings pltf. had her leg 
cut off by a freight train which was 
being pushed on a spur track 
Taylor, J., dismissed the action on the 
ground that pltf. was a trespasser at 
the point where the accldont occurred 
& that there was no “ activo ” negli- 
gence on the part of the railway's 
employees. Pltf.’s grounds of appeal 
as set out in the notice of appeal were 
based on the case set up by her state- 
ment of claim, via. that she was 
injured on Paul Avenue, a public 
crossing, & the trial judge erred in 
finding that the accident occurred on 
the right of way. On the argu- 
ment on the appeal pltf.’s counsel 
contended, moreover, that, regardless 
of the judge’s finding, pltf. had a cause 
of action on the ground that the public 
had been permitted to make use of the 
right of way & therefore pltf. was a 
licensee : — Held : the appeal must be 
dismissed. 

Per Dbnnistoun, Trueman & 
Richards, JJ.A. : Even if the pltf. 
had been run down on Paul Avenue 
them is no negligence on the part of 
the deft. An alternative cause of 
action on the basis that the pltf. was a 
lioensee was not raised by the state- 
ment of claim nor put forward at the 
trial & no evidence was given thereon ; 
therefore it could not be set up in the 
Appeal Ct. ; Sc, If an amendment to 
the statement of claim had been asked 
for at the conclusion of the trial it 
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should not have been allowed, parti- 
cularly in view of what had taken place 
at the trial, & should not be permitted 
now. Prendkrgast, U.J.M., con- 
curred in dismissing the appeal. 

Per Robson, J.A., dissenting : The 
trial judge erred in finding that the 
pltf. was a trespasser. The public had 
been permitted by the deft, to use the 
right of way. Pltf. wus, therefore, a 
licensee. From that angle the opinion 
of the trial judge on the conduct of the 
rear brakesman becomes a dlroct 6c 
unequivocal finding of negligence 
causing the accident. Pltf.’s cause of 
action as a licensee was made out by 
the evidence for the defence. Since 
the trial was conducted with everyone's 
consent as if the issue was solely one 
of negligence at the point where the 
accident did in fact occur, it was 
immaterial that the statement of claim 
alleged that it took place at anot her 
point. Nor is any change material to 
the action involved in touting the pltf. 
as a licensee. The facts all came out 
without objection as though the pltf. 
was free io pla<xj herself on that 
higher basis. The pleadings 'an be 
adapted to the matter proved. — 
Globoff v . Canadian National 
Railways, [1938] l W. W. R. 219 ; 
1 I). L. R. 439.— CAN. 


PART VI. SECT. 5, SUB-SECT. 1. 

m (p. 347) I. .] — A railway oo. 

dug pits upon their land 6c allowed 
water to escape, to the injury of their 
neighbour. In an action for damages : 
— Held: the limitation sect, of the 
Railway Act was not applicable, the 
right sought to be enforced not arising 
from the statute, but the action was 
upon the case & must be brought 
within 0 years after the cause of 
action arose. — Toronto General 
Trusts Corpn. v. Canadian National 
Ry., [1930] 2 D, L. R. 286 ; 30 C. R- C. 
187 ; 64 O. L. R. 622; revsg., [1929] 
1 D. L. R. 000 ; 35 C. R. C. 119 ; 63 
O. L. R. 820. — CAM. 


Caces M3 — 598a. English and Empire Digest Supplement. 


548. Add. Annotation : — Dlstd. Bartlett v. Totten- 
ham, [1932] 1 Ch. 114. 

545. Add. Annotation : — Reid. Manchester Corpn. 
v. Famworth, [1930] A. C. 171. 

554. Add. Annotation : — Held. Manchester Corpn. 
v. Famworth (1929), 46 T. L. R. 85. 

557. Add. Annotation : — Reid. Manchester Corpn. 
v. Famworth (1929), 46 T. L. R. 85. 

558. Add. Annotation : — Consd. Manchester Corpn. 
v. Famworth (1929), 46 T. L. R. 85. 


561. Add. Annotation : — Reid. Pronek v. Winni- 
peg, Selkirk & Lake Winnipeg Ry. Co., 
[1933] A. 0. 61. 

564. Add. Annotation : — Reid. Manchester Corpn. 

v. Famworth (1929), 46, T. L. R. 85. 

580. Add. Annotation o: — Reid. Halle. Brooklands 
Auto-Racing Club (1932), 48 T. L. R. 546; 
Hillen v. I. C. I. (Alkali), Ltd., [1934] 1 K. B. 
455 ; Schlarb v. London & North Eastern Ry. 
Co., [1936] 1 All E. R. 71. 

584. Add Annotation: — As to (2) Reid. Symons v. 
Southern Ry. Co. (1935), 153 L. T. 98. 


Part VII. — Railway Companies and their Servants. 


598a. Injury to ganger — Duty to provide look-out 
man — Prevention ol Accidents Rules, 1902, 
r. 9.] — The foreman ol a gang in the employ 
of a railway co. was employed to repair some 
signalling apparatus on the permanent way, 


& took with him a member of his gang to 
assist him. Whilst engaged in working on 
the down line he with his fellow workman 
stepped off the line on the up line to avoid 
a down train & both men were killed by an 


m (p. 34^ ) it, .] — An action for 

damages against a railway must be 
oommenoed within two years. Govt. 
Railways Act, R. 8. O., 1927, haring 
inferentiaUy repealed Railway Act, 
R. S. C., 1927.— Shea v. McDonald, 
3 D, L. R. 569 ; 9 M. P. R. 150 ; 
. J. (Can.) 69.— CAN. 



•n. Liability of Government railvwy 
or negligence — Application of Provincial 
Contributory Negkgcnce Act . } — Cana* 
dian National Ry. Co. v. St. John 
Motor Lin®, Ltd., r 1930 3 S. C. R. 
482 : 3 D. L. R. 732 ; 37 O. R. C. 29.— 
GAN. 


sg. Injury to land by subway — 
Jurisdiction of Dominion Railway 
Board .) — The Dominion Railway 
Board. & not the Supreme Ct. of 
Ontario, has Jurisdiction to entertain 
an action by a landowner against a 
railway oo. for Injury to his land by 
the absence of a retaining wall & 
under-drainage in connection with a 
subway erected by the railway co. — 
Boland v. Canadian National Rys., 
[1934] O. R. 126.— CAN. 


PART VI. SECT. 5. SUB-SECT. 3.— A. 


556 ill. .1— When in pur- 

suance of the authority or obligation 
conferred on it by sect. 281 7a) of 
Railway Act. R. S. O., 1827, & the 
regulations of the Board of Railway 
Oomro. issued thereunder, a railway 
oo. prooeeds to burn a fireguard it is 
not liable for damage caused by the 
spread of the fire therefrom unless it is 
shown that the escape of the fire was 
due to the oo/s negligenoe. — Young & 
Young t>. Canadian Pacific Ry. Co., 
[1931] 2 W. W. R. 14 ; 2 D. L. R. 968, 


to. Damage to timber — Failure to 
patrol right of way — Defects in loeomo • 
tiveA — mid-Lakes Timber Co. v. 
Canadian Pacific Ry. Co., [1928] 
4 D. L. R. 922; [1928] 3 W. W. R. 
745.— CAN. 


sp. Death due to fire caused by sparks 
from engine-rClaim by dependants 
— Where enforceable — Meaning of 
M losses .**) — Victorian Rys. Oomrs. 
V. Speed, [1928J V. L. R. 150 : [1928] 
Argus L. R. 77 ; 40 O. L. R. 434. 
— A US. 


PART YU. SECT. 1. 
k. Bread.. 47 R C. R. 634. 

1 i. ,1 — The provision in 

sect. 308 of Railway Act, R. R a, 
1927, for the blowing of the whittle 


& the ringing of the bell at the approach 
to a highway crossing is intended only 
for the benefit of persons coming upon 
the crossing ; others (e.g.. a section 
foreman as the present pltf. was) law- 
fully on the track in the proximity of 
the crossing are not entitled to the 
protection afforded by the statute. 

In an action for damages for injuries 
resulting from being struck by a 
train. It is necessary, in order for the 
pltf. to recover on the ground of alleged 
negligenoe in not having the headlight 
lighted, that there should be evidence 
upon which the Jury con reasonably 
find, not merely that the presence of 
the headlight might have prevented the 
accident, but that it would have pre- 
vented it. — H essler v. Canadian 
Pacific Ry. Co., [19341 2 W. W. R. 24 ; 
revsd., [1935] S. O. R. 585 ; [1930] 

1 D. L. R. 9.— GAN. 


ftq. Iniury while on duty — Salary 
during incapacity — Bate.) — Pltf., who 
was a temporary oleaner employed by 
deft., but who was qualified to act as a 
fireman, was injured, & temporarily 
Incapacitated, while acting, for one 
day, In the latter capacity : — Held : 
under sect. 100b of GTovt. Rys. Act, 
1912, as inserted by sect. 22 of Govt. 
Rys. (Amendment) Act, 1916, the rate 
at which pltf. was entitled to be paid, 
during the period of his incapacity, was 
that prescribed for a temporary deanet, 
& not that prescribed for a fireman. — 
Lindfield v. New South Wales Ry. 
Comrb. (1929), 30 S. R. N. 8. W. 346 ; 
47 N. S. W. W. N. 115.— AUS. 


■t. Injury through failure to apply 
emergency brake. Pltf., a workman 
employed by deft., was injured while 
laying new track on deft/s right-of- 
way. His foot was caught between a 
rail & a tie & a wheel of the ** pioneer ” 
of the work train whioh was proceeding 
behind the workmen struck & crushed 
his leg. The Jury found deft, re- 
sponsible for the injury because of the 
fault of the brakesman on the 
“ pioneer ** in not responding quickly 
enough in applying the emergency air- 
brake when sensing the danger. The 
Jury negatived any negligence on 
pltr/s part. The evidenoe as to 
whether the brakesman applied the 
emergency brake at all was contra- 
dictory : — Held : the Jury's finding 
must be taken to mean mat, if the 
brakesman did apply the brake, he 
did not do so as quickly as he might 
& ought to have applied It ; & on the 
evidenoe it was open to the Jury to bo 
find. — Klapiscthuk t>. Canadian 
Pacific Ry. Oo., [19321 1 W. W. R. 
628.— GAN. 


sv. Injury through defective brake .) — 
An employee of deft, was killed while 
engaged in switching operations in 
dert/s yard. The aocldent was not 
seen, but be was found dead on the 
ground after " riding ” down a 
“ hump " a car which, as later found, 
had a defective brake : — Held : deft.’s 
appeal to this ct. should be'dlsmissed. — 
Canadian Pacific Ry. Co. v. Murray. 
[1932] S. C. R. 112 ; 2 D. L. R. 806.— 
CAN. 


sx. Contributory negligence .] — Pltf., 
while engaged in operating a steam 
shovel in deft/s railway yards, was 
drawn into the coils of a steel cable 
about a revolving drum. In an action 
for damages the jury, in answer to 
questions, found that deft, was guilty 
of negligence “ that caused the acci- 
dent/’ whioh negligence it described 
as lack of protection at the niggerhead, 
& absence of proper signalling when 
about to start operation of the shovel ; 
the jury also found that pltf. was 
guilty of negligenoe that caused the 
accident in that he approached too 
dose to the niggerhead when the 
latter was in motion : — Held : the 
Judge was right in interpreting the 
verdict as a dismissal of pltf.’s claim. — 
Cherbon v. Canadian Pacific Ry. 
Co., [1932] 1W.W.R. 513.— CAN. 


sv. Injury to switchman .] — On appeal 
by deft, railway oo. in an action wherein 
a trainman was awarded damages for 
injuries sustained by being run down 
by a train while he was opening 
switches : — Held : notwithstanding the 
strong prima facie oase of negligenoe 
against pltf. there was evidenoe on 
which the Jury could reasonably find, 
as it did, that he was not guilty or 
contributory negligenoe. — Emery v. 
Canadian Pacific Ry. Co., [1933| 
2 W. W. R. 369.— CAN. 


sz. Injury by fellow servant of Crown,] 
— In an action by an employee of the 
Canadian National Railways who was 
Injured by a collision between two of 
the oo/s trains : — Held : he oould 
not recover because (1) he was injured 
by a fellow servant ; (2) the action 
did not lie against the Crown ; (3) a 
statutory right of compensation existed. 
— Shea v. Canadian National Rys.. 
[1933] 4 D. L. R. 605 ; 8M.P.R. 337. 
—CAN. 

sd. Injury while coupling — Whether 
negligence inferred .] — There is no neces- 
sary inference of negligence when a 
trainman is crushed to death between 
cars while coupling them. — Danley v. 
Canadian Pacific Railway, [1938 J 
4 D. L. R. 628.— CAN. 
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up train. In an action by the widow of the 
foreman for damages against the co. for 
breach of statutory duty, the judge directed 
the jury that a regulation of the co. under 
which the foreman of a gang was entrusted 
with the duty of seeing that a look-out man 
was provided whenever he or any of his 
gang were at work upon the line was a com- 
pliance with r. 9. The jury found that the 
co. had not omitted to perform their statutory 
duty of providing a look-out man, & that the 
foreman's death was caused by the negli- 
gence of one or the other or both of the men, 
& judgment was entered for the co. : — Held : 

(1) a motion for a new trial, on the grounds 
of misdirection & that the verdict was against 
the weight of evidence, must be refused ; 

(2) the rule does not require the look-out man 


provided to be some one who is not a member 
of the gang itself, but is appointed 
additionally. (3) Sernble : the duty of the 
railway co. under the rule in any case of 
danger is an absolute duty to provide a 
look-out man & to see that he is instructed 
to act. The oo. does not comply with the 
rule by merely making regulations under 
which the foreman of a gang is entrusted with 
the duty of appointing a look-out man ; &, 
if the foreman fails in that duty, the co. 
may be made liable for injury happening to 
a member of the gang other than the fore- 
man himself. — Vincent v. Southern Ry. Oo., 
[1927] A. C. 430 ; 90 L. J. K. B. 597 ; 130 
L. T. 513 71 Sol. Jo. 34, H. L. 

Annotation : — Reid. Wheeler v. New Merton Board MUla, 
Ltd., [1933] 2 K. B. 609. 


Part IX. — Controlling Powers of Ministry of Transport. 

002. Add. Annotation : — As to (2) Refd. A.-G. v. Sharp (1930), 99 L. J. Oh. 441. 


Part X. — Railway Tribunals. 


612. Add. Annotation : — Refd. Master Lightermen 
& Barge Owners Association v. Southern Ry. 
Co. (No. 2) (1934), 21 Ry. & Can. Tr. Cas. 120. 

618. Add. Annotation : — As to (1) Refd. Winsford 
Urban District Council v. Cheshire Lines 
Committee (1931), 21 Ry. & Can. Tr. Cas. 10. 

631. Add. Annotations : — Consd. British Trawlers' 
Federation. Ltd. v. London & North Eastern 
Ry. Co., [1933] 2 K. B. 14 ; London & North 
Eastern Ry. Co. v. British Trawlers Federa- 
tion, Ltd., [1934] A. C. 279. 

631a. Facilities must arise out of railway traffic.] — 
The jurisdiction of the Railway & Canal 
Traffic Commission is limited to questions 
arising directly or indirectly out of traffic 
upon a railway. Therefore the Commission 
refused to entertain an application for im- 
proved facilities by the owner of an occupa- 
tion road which was crossed by a line of 
railway & interrupted by gates which were 
said to be kept shut ; & on a summons taken 
out by reaps, the application was dismissed, 
no evidence being heard, on the ground that 
it disclosed no matter with which the Com- 
mission was competent to deal. — Sandi- 
lands v. London, Midland & Scottish Ry. 
Co. (1927), 20 Ry. & Can. Tr. Cas. 136. 

684. Add. Annotation : — Refd. Tate & Lyle, Ltd. 
v. London & North Eastern Ry. Co. & 
London, Midland & Scottish Ry. Co. (1926), 
20 Ry. & Can. Tr. Cas. 100. 


685a. .] — Railway & Canal Traffic Act, 

1888 (c. 25), s. 18, givos the Railway & Canal 
Commission power to review, rescind or vary 
any order which it has made. Under this 
provision orders may be varied owing to 
change of circumstances & may be varied 
at any time upon proper evidence of such 
change. Under the Rulos of Procedure, 
r. 69, an order may be varied upon an applica- 
tion made within 28 days of the decision for 
the purpose of correcting any accidental slip 
or miscalculation in it. The two applica- 
tions are, however, distinct, & an application 
to correct a miscalculation, especially in a 
case of great magnitude & complexity, must 
be made promptly & an application for “ re- 
argument ” is not within the rule. — Re 
Railway Assessment Authority’s Ap- 
plication, [1930] 2 All E. R. 310 ; 80 Sol. Jo. 
388 ; sub nom. Re Southern Ry. Co.’s 
Appeal, 165 L. T. 03 ; 100 JT. P. 313 ; 34 
L. G. R. 270 ; sub nom. Railway Assess- 
ment Authority v. Southern Ry. Co., 24 
Ry. & Can. Tr. Cas. 108. 

691a« Effect of death of judge during hearing.] — 
Held ; if the judge assigned to the Com- 
mission dies during the hearing of an applica- 
tion, but after the evidence has been com- 
pleted, it is a proper course (the parties 
consenting) for his successor * to read the 
shorthand notes of the evidence & of the 
arguments, & to continue the hearing from 


PART VIL SECT. 3. 
tr. Superannuation allowance — Who 
entitled to .J — F. entered the employ- 
ment of the Railway Comm, in 1919, 8c 
remained In their employ for upwards 
of ten yean. He was employed on the 
temporary staff until 1927, when he 
joined the permanent staff. He re- 
mained a member of the permanent 
staff until his retirement in 1929. He 
was then over the age of 60 years : — 
Held.* F. was entitled to a super- 


annuation allowance under Oort. Rys. 
Act, 1912, s. 113 (a). — Re Oleary, 
Ex p. Fuller (1929), 80 8. R. N. B. W. 
407 ; 47 N. 8. W. W. N. 189.— AUS. 


PART VIIL 

st. Arrest without warrant — When 
fustiflable.y-r Under Railways Act, s. 
122, to justify an arrest without a 
warrant, much more than trespass on 
railway premises or travelling without 
a ticket is necessary. In the oase of 

A 7 


trespass, it will have to be shown that 
there was reason to believe that the 
person to be arrested would abscond, 
or that his name 8c address were un- 
known 8c he refused to give his name 8c 
address, or that the name 8c address 
given by him was incorrect. In the 
case of travelling without a tioket. it 
will, further, have to be shown that 
there was a refusal to wv the turn 
charged. — Mammb «. BoMIRmoban 
Ghosh (1929), i. L. K. 67 Oaks. 102.— 
IND. 
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the point reached at the last adjournment. — 
British Reinforced Concrete Engineer- 
ing Co., Ltd. o. London & North Eastern 
By. Co. (1928), 45 T. L. R. 186 j 20 By. & 
Can. Tr. Cas. 78. 

69th. Dismissal of application Irrelevant on faoe.] — 
Sandilands v . London, Midland & Scot- 
tish By. Co., No. 631a, ante . 

702a. .] — Held: the decision of the 

Oomrs. was on a question of fact ; in coming 
to their decision they had not considered 
any matters which under the Acte they ought 
not to have considered ; & consequently no 
appeal from their decision could be enter- 
tained. — Master Lightermen & Barge 
Owners Assocn. v. Southern By. Oo. (No. 2) 
(1934), 21 By. & Can. Cas. 120. 

703. Add. Annotations : — Apld. R. v. St. Maryle- 
bone Income Tax Oomrs., Ex p. Schlesinger 
(1928), 13 Tax Cas. 746. Refd. R. v. 
Electricity Oomrs., Ex p. Yorkshire Electric 
Power Oo. (1927), 138 L. T. 230. 

705. Add. Annotations : — Refd. Re Railways Act> 
1921, Re Great Western By. Co.’s Applica- 
tion, [1933] 2 K. B. 391 ; Master Lighter- 
men & Barge Owners Association v. Southern 
By. Co. (No. 2) (1934), 21 Ry. & Can. Tr. 

. Cas. 120. 

727a. .] — Held : *p.)ct.’s claim was 

frivolous & vexatious & must be dismissed 
with costs.-— Stokes v. London, Midland & 
Scottish Ry. Co. (1032), 21 Ry. & Can. Tr. 
Cas. 30. 

7&8. Add. Annotations : — Consd. Lloyd del Paciflco 
c. Board of Trade (1930), 40 T. L. R. 476. 
Refd. London Welsh Estates, Ltd. v. Phillip 
(1031), 144 L. T. 643. 

752. Add. Annotation : — Refd. Sandilands v . 
London, Midland & Scottish Ry. Co. (1927), 

20 Ry. & Can. Tr. Cas. 136. 

755. Add. Annotation : — Refd. Rownson, Drew & 
Clydesdale v. G. W. Ry., L. M. & S. Ry., 

L. & N. E. Ry. & Southern Ry. (1928), 19 
Ry. & Can. Tr. Cas. 236. 

756a. Adjustment of charges to revenue — Railway 
carrying on subsidiary business — Railways Act, 
1921 (c.55), 8. 58.] — In dealing with the subject 
of dock undertakings belonging to railway 
cos. the Railway Rates Tribunal accepted the 
division between “ railway ” & “ dock ” set 
out in the railway cos.’ estimates, by which 
all receipts & expenses in respect of railways, 
sidings & warehouses, whether they were 
within the area of a dock or not, were treated 
as u railway ” receipts & expenses, & all 
receipts & expenses in respect of “ docks ” 
other than those entered as “railway” 
receipts & expenses, were treated as “ dock ” 
receipts & expenses: — Held: (1) this 

division of receipts & expenditure between 
railways A docks could not be supported, as 
it involved the exclusion from consideration 
of charges at dock warehouses or storage 
spaces where none of the goods stored therein 
used railways, A all charges in respect of the . 
conveyance on railways in docks in whatever 
circumstances the rails were laid or charges 
were made for their use ; (2) (Bankes, L.J.) 
under sect. 58 (4) of the above Act the 
Tribunal has to take Into consideration the 
different operations which go to make up 
the business of a dock undertaking, for which 
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operations separate A distinct charges are 
made ; (3) Semble (ScRUTTON, L.J.) : 

warehousing on a dock undertaking goods 
exported or imported, storing such goods 
in the open on dock lands, the use of transit 
sheds, & services such as coopering, are dock 
& not railway charges. — Manchester Ship 
Canal Co.’s & Dock A Harbour 
Authorities Assocn.’s Applications, [1927] 
2 K. B. 154 ; 90 L. J. K. B. 421 ; 137 L. T. 
39 ; 43 T. L. R. 301 ; sub nom. Standard 
Charges (Docks Harbours & Piers), 19 
Ry. & Can. Tr. Cas. 75, 0. A. 

Annotation : — Ab to (1) Reid. Standard Chargee Ninth Annual 
Review (1937), 26 Ry. & Can. Tr. Oas. 1. 

766b. .] — Standard Charges 

(Collection & Delivery- Warehousing) 
(1925), 19 Ry. & Can. Tr. Oas. 53. 

755o. Consideration of ancillary business — • 

Modification condition precedent.] — Held : 
Railways Act, 1921 (c. 65), s. 58 (2), (4), does 
not become applicable until the Tribunal, 
having reviewed the charges, has decided to 
modify them. — Standard & Exceptional 
Charges (First Review) (1929), 20 Ry. & 
Can. Tr. Cas. 87. 

7555. .} — Held: (1) if on review 

the Rates Tribunal does not modify charges 
it has no discretion to consider the financial 
results obtained from ancillary 'businesses ; 
(2) the Tribunal will not exercise any 
discretion it may have, under Railways Act, 
1921 (c. 55), s. 50 (4), to limit the allowance 
in respect of additional capital, where such 
capital has been invested under statutory 
powers, & the investment has not been shown 
to be unwise or imprudent. — Standard & 
Exceptional Charges (Second Review) 
(1930), 20 Ry. <fe Can. Tr. Cas. 90. 

750e. What must be considered.] — By Rail- 

ways Act, 1921 (c. 65), s. 69 (4), if on review 
it is found that the net revenue is less than 
the standard revenue the Tribunal are 
required “ to make such modifications in all 
or any of the standard charges & such a 
corresponding general modification of the 
exceptional charges of the co. as they may 
think necessary to enable the co. to earn the 
standard revenue”: — Held: (1) in such a 
case, if the Tribunal are of opinion that 
neither a general increase nor a general 
reduction in charges will enable the co. to earn 
the standard revenue, they are not at liberty 
to make any modification at all ; (2) until 
the Tribunal have reached the conclusion 
that a general modification will enable the 
co. to earn the standard revenue, they are 
precluded from entertaining any of the con- 
siderations prescribed by sect. 59 (6), such 
as the effect of the existing charges on the 
traffic of a particular industry .—Standard & 
Exceptional Charges (Fourth Review) 
(1982), 21 Ry. & Can. Tr. Cas. 97. 

766 f. .] — Upon an annual review under 

1921 Act, s. 59 : — 

(1) The Rates Tribunal are not empowered 
to take the different commodities in the 
twenty-one numbered classes & make 
different modifications of the standard 
charges applicable to a class according to the 
commodity In respect of which it is charge- 
able. 

(2) Whatever percentage modification is 
made of the standard charges applicable to a 
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particular class the same percentage modi- 
fication is to be made o f all the exceptional 
rates in operation for the various commodities 
specified in that class. 

(3) The objective of whatever modifica- 
tions are made is to be the earning by the 
co* of its standard revenue in the year follow- 
ing the coming into operation of modified 
charges. 

(4) The Rates Tribunal are empowered to 
make a modification which will enable the 
co. to increase its net revenue but not to as 
much as its standard revenue. 

(5) The Rates Tribunal are not precluded 
from modifying charges by way of increase 
if it appears that though the co. would by 
the modification be enabled to earn the 
standard revenue, less traffic would pass by 
railway at the charges so modified than would 
pass if no modification were made. 

(0) The Rates Tribunal are not required to 
have regard to the interest of the public, 
except in so far as it may be relevant— 
though it is difficult to imagine circumstances 
in which it would be relevant— in connection 
with the question of the nature & extent of the 
modification necessary to enable the standard 
revenue to be earned & except to the extent 
to which they are directed to have regard to 
it by Railways Act, 1921 (c. 65), s. 68 (2 ).—Re 
Standard Charges — Ninth Annual Re- 
view (1937), 20 Ry. & Can. Tr. Cas. 1. 

756g. ,] — (1) On an application by an 

Amalgamated Railway Co. for a u\ ision of 
fares under sect. 34 of the .London Passenger 
Transport Act, 1933, the Tribunal incline to 
the view that Standard Revenue is a matter 
to which regard may be had, but express no 
concluded opinion thereon. The financial 
position of the Amalgamated Co. is a matter 
to which the Tribunal are entitled & ought 
to have regard. 

(2) On an application by the London 
Passenger Transport Board for a revision 
of fares under sect. 39 of the London Pas- 
senger Transport Act, 1933, the interest to 
which the Tribunal are to have regard is 
that which is to be inferred from the true 
construction of the Act, & there is no warrant 
for the contention that the public interest, 
in contradistinction to the financial interests 
of the stockholders for the fulfilment of which 
the Act imposes definite obligations on the 
Board, is the paramount or primary need to 
which regard must be had. 

(8) The Act imposes a duty on the Board, 
if they find that their revenues are not, 
sufficient to defray the charges enumerated » 
in sect. 40 (1) (aMtf), & if in their opinion 
sufficient revenue can only be secured by an 
increase of fares, to make the necessary 
increase, & a further duty, if any statutory 
restriction prevents the increase, to apply 
to the Tribunal for the necessary authority. 
& the Act imposes a duty upon the Tribunal, if 
satisfied that the increase is in fact necessary 
to enable revenue to be secured sufficient to 
defray the charges, to make the necessary 
order, 

(4) Hardship is not a matter to which 
regard should be had unless the hardship 
resulting from the making of the order would 
substantially nullify the objects which the 
making uf t he order is intended to secure. 


(6) Inadequate services do not afford a 
ground for the rejection of an application. 

(0) The Tribunal refused to accept a con- 
struction of the Act in support of a sub- 
mission that the Board is not bound to pay 
the standard dividend upon the O stock 
more than once in three years, & tho Tribunal 
rejected the suggestion that it would be 
proper for the Board to over-appropriate in 
one year & under-appropriate in another with 
the object of preventing the O stockholders 
making application for the appointment of a 
receiver & manager.— Four Amalgamated 
Ry. Cos. & London Passenger Transport 
Board v. London County Council (1939), 
27 Ry. & Can. Tr. Cas. 107. 

756h. What must be shown*] — Held : (1) it 

is sufficient for a railway co. claiming the 
allowance under sect. 59 to show the items 
debited or credited to capital account in each 
year with a brief description of each item, 
provided that on the review a witness is called 
who can give any necessary explanations in 
cross-examination ; (2) when an allowance 
is claimed under sect. 59, it is irrelevant for 
the Tribunal to consider whether the capital 
expenditure in respect of which the allowance 
is claimed has or has not enhanced the value 
of the undertaking.— Standard A Ex- 
ceptional Charges (Fifth Review) (1933), 
21 Ry. & Can. Tr. Gas. 102. 

750J. — — ,J — The Rates Tribunal, having on 
their ninth Annual Review increased all 
standard & exceptional charges by 5 per 
cent., now came to the conclusion that, the 
slackening in the volume of railway traffic 
which became evident afrer midsummer, 
1937, was not accelerated to any material 
extent, if at all, by the increase of railway 
charges, A that the net revenues in 1937 were 
greater than they would have been had such 
increase not been made. — Standard A 
Exceptional Rates (Tenth Annual Re- 
view) (1938), 20 Ry. <fc Can. Tr. Cas. 301. 

756k. Allowance in respect of additional capital — 
Discretion to limit — When exercised.] — Stan- 
dard & Exceptional Charges (Second Re- 
view), No. 750d, ante. 

758. Add. Annotation : — Retd. Master Lightermen 
& Barge Owners Association v. Southern Ry. 
Co. (No. 1) (1933), 21 Ry. & Can. Tr. Cas. 108. 

758a. — .] — When a railway co. seeks the 

consent of the Railways Rates Tribunal under 
Railways Act, 1921 (c. 66), s. 37 (1), to the 
grant of exceptional rates for certain traffic 
which are more than 40 per cent- below the 
standard rates chargeable, the tribunal is 
only concerned to consider (a) whether the 
effect of the exceptional rates proposed will 
be to affect prejudicially the revenue of the 
co., A (5) whether persons using or desiring 
to use the railway will be prejudiced. The 
tribunal is not therefore concerned to inquire 
whether the exceptional rate will prejudice 
coastal carriers by placing them at a dis- 
advantage & will therefore be undesirable in 
the national interest. — Great Western Ry. 
Co. v. United Kingdom Chamber of Ship- 
ping, [1937] 2 K. B. 30 ; [1937] 2 AH E, B. 
188 ; 100 L. J. K. B. 721 ; 150 L. T. 407 : 
81 Sol. Jo. 317 ; 25 Ry. & Can. Tr. Cas. 223, 
C, A. 
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761a* Interrogatories — Discretionary.} — Held : (1) 
the ordering of interrogatories by the Bates 
Tribunal is discretionary ; (2) the Tribunal 
is not bound by the practice of the High Ct. ; 
(8) the Ot. of Appeal will not interfere with 
their discretion except where it is shown that 
there were no grounds on which it could 
have been exercised. — Bristol Oorpn. v. 


Great Western By. Co. (1928), 20 By. & 
Can. Tr. Gas. 28, 0. A. 

761b* Not bound by practice of High Court.] — 
Bristol Oorpn. v. Great Western By. Go., 
No. 761a, ante. 

761c. Discretion — Interference by Court of Appeal.] 
— Bristol Oorpn. v. Great Western By. 
Go., No. 761a, ante . 


PART X. SECT. 8. 

* (p. 375) 1. To Dominion 

railways only.] — The B. 0. Co. wae in- 
corporated in England & operates in 
British Colombia under a provincial 
licence. Under agreement with the 
C. P. R. Co. it operates by electricity 
the V. 8c L. I. Ry., which connects with 
the O. P. R.. Sc which, in 1001, was 
leased to the C. P. R. Co. for 990 years, 
Sc was declared by Parliament to be a 
work for the general advantage of 
Canada. The B. C. Co.’s “ Central 
Park Line ” runs from Vancouver to 
its connection with a branch of the 
V. Sc L. I. Ry. & thence over the latter 
to the letters terminus at or near New 
Westminster, from which terminus the 
B. O. Co.’s " Central Park Line ” con- 
tinues for one mile to a point where it 
makes physical connection with the 
Canadian National Ry. The Board of 
Railway Comrs. for Canada directed 
the B. C. Co. Sc the Canadian National 
Rys. to publish & file, between stations 
on ,the v. Sc L. I. Ry. & points on the 
Canadian National Rys., “ via direct 
connection between the co.s.” jol t 
rates on the same basis as those pub- 
lished between the said V. 8c L. I. 
points Sc stations on the C. P. R. The 
B. C. Co. appealed against the order 
on the ground of lack of Jurisdiction In 
the Board to compel it to file joint 
rates as aforesaid over the said one 
mile of its line, which, it contended, 
wae subject only to provincial Juris- 
diction : — Held : the Board had not 
jurisdiction to make the order. — 
British Columbia Electric Ry. Co., 
Ltd. Sc Canadian Pacific Co. v. 
Canadian National Ry. Co., North 
Fraser Harbour Comrs. Sc Province 
of British Columbia, [1932] S. C. R. 
161.— (JAN. 

a (p. 375) II. To lines 

within legislative authority of Parlia- 
ment of Canada .1 — North Fraser 
Harbour Comb. v. British Columbia 
Electric Ry. Co. Sc Canadian 
Pacific Ry., 11932] 2 D. L. R. 728. 
—CAN. 

a (p. 375) iii. Over street railway 

incorporated by provincial legislature — 
Work for general advantage of Canada .] 
— Where a street railway oo. operating 
within a provinoe was originally 
incorporated by a provincial legislature, 
but its undertaking is subsequently 
declared by a Dominion Aot to be a 
work for the general advantage of 
Canada, the exeoution of its powers 
Is within the jurisdiction of the Board of 
Railway Oomra. for Canada. — Quebec 
Railway, Light & Power Co. v. 
Montcalm Land Co., [1928] 1 D. L. R. 
148; [1927J S. O, R. 545.— CAN, 

a (p. 375) tv. Under Railway Act, 

ss. 345, 351.] — British Columbia Sc 
Alberta Provinces v. Canadian 
National $ Canadian Pacific Ry. 
Cos. (Fires for Provincial Police 
Case) (1927), Can. Ry. Gas. 322.— CAN. 

d (p. 375) 1. Or to 

employ servants in inferior position .1 — 
Death v. New South Wales Railway 
Combs. (19*7), *7 S. R. N. B. W. 187 ; 
44 N. S. W. W. N. 53. — AUS. 

^ • (p. 875) i. .1— St. 

B rigid *8 Parish, Iberville County, 
P.o. v. Canadian National Rys. 
(1927), ~ “ 


, 33 Can. Ry. Gas. 15.— CAN. 


U (D. 376) L To 

contribute to cost of works .}--' The Board 
of Railway Comrs. for Canada when 


making an order for contribution to the 
coats of works is entitled to have regard 
to the state of matters existing when 
the order for contribution is made. If 
new interests which are affected by the 
work have arisen since it was originally 
ordered, the Board can competently 
order contribution to the cost to be 
made from such quarters. The test of 
liability to contribute is not necessarily 
to be found in the answer to the ques- 
tion whether an order to execute the 
work could originally have been pro- 
nounced against the party sought to be 
made liable to contribute. Once it is 
established that a oo., municipality or 
person was within the meaning of the 
Railway Aot “ interested in or affected 
by ” the construction of a work, the 
Jurisdiction of tile Railway Board 
under the Aot to order it to contribute 
to the cost of the works is unassailable. 
The question of the quantum of the 
contribution is a matter entirely in the 
discretion of the Board. The Parlia- 
ment of Canada has jurisdiction to 
confer on the Board authority to 
compel suoh contribution from a 
oorpn . so Interested or affeoted even 
though it is a provincial oorpn. — 
Canadian Pacific Ry. Co. v. Toronto 
Transportation Commission, To- 
ronto Transportation Commission 
». Canadian National Rys., [1930] 

3 W. W. R. 189 ; 4 D. L. R. 849 ; 
A. O. 686 ; affg., [1930] 1 D. L. R. 231 ; 
S. C. R. 94; 36 O. R. O. 176: & 
revsg. in part , [1930] 1 D. L. R. 290 ; 
8. C. R. 73 ; 36 C. R. C. 157.— CAN. 

oo (p. 375) i. As to effect 

of order of Board.] — Re Boland Sc 
Canadian National Rys. (1926), 32 
Can. Ry. Gas. 127.— CAN. 

cooo i. Prevention of 

alteration in routing of traffic.] — Board 
of Trade of Halifax, St. John Sc 
Sackville, N.B., Canadian Lumber- 
men’s Assocn. ». Canadian National 
Rys. (1926), 32 Can. Ry. Cas. 37.— 
CAN. 

t (p. 376) 1. Transit rate — 

With stop-over privileges — Refusal to 
order.) — Ross Leaf Tobacco Oo., Ltd. 
r. Canadian Freight Assocn. (1927), 
32 Can. Ry. Cas. 320.— CAN. 

bb (p. 376) i. — .]— 

Applta. made an application to the 
Board of Railway Comrs. for Canada 
for an order requiring resp. railway co. 
to reduoe the freight rates on potatoes 
in carloads from shipping points within 
“ select territory ” in the Maritime 
Provinces to points within certain areas 
of Ontario & Quebec in which reaps, 
had published reduoed rates for the 
express purpose of meeting motor- 
truck competition. The Board found 
that applta. had failed to establish 
that the competitive tariffs complained 
of had resulted in the destruction of, 
or to the prejudice of, the advantages 
given by Mantime Freight Rates Act 
to shippers in the " select territory ” 
In favour of persons or industries 
located elsewhere Sc dismissed the appli- 
cation : — Held .* the judgment of the 
Board should be affirmed. --Nova Scotia 
Provinoe v. Canadian National 
Rys., [1937] S. 0. R. 271 ; 3 D. L. R. 
126.— CAN. 

oo (p. 376) i. .}— 

Standard Hardwood Lumber Co. 
e. Canadian Pacific Ry. Oo. Sc 
Canadian National Rts. (Coal Sc 
Coke Rates (1926), 32 Can. 
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PP (p. 376) i. .] — The 

Board of Railway Comrs. for Canada, 
by its General Order No. 448, dated 
Aug. 26, 1927, ordered (inter alia) 
“ that the rates on grain Sc flour from 
all points on Canadian Pacific branoh 
lines west of Fort William to Fort 
William ... be equalised to the 
present Canadian Pacifio main line 
basis of rates of equivalent mileage 
groupings (the rates governed by tne 
Crow’s Nest Pass agreement not to be 
exoeeded) ” & “ that all other railway 
companies adjust their rates ” on 
grain & flour to the Canadian Pacific 
rates : — Held : (1) what was required 
of the Canadian National Rys. under 
Order 448 was to adjust its rates in 
such a way that in territory com- 
petitive as between It Sc the Canadian 
Pacific Ry. Co. grain shippers in such 
territory would be placed on as equal 
a rate basis as possible, all things con- 
sidered ; Sc the Canadian National 
Rys., in adopting the mileage grouping 
in effeot from the nearest point, 

B aralJel or contiguous, main or branch 
ne station, on the Canadian Pacific, 
had complied with the order ; (2) the 
Board’s order (construed as above) & 
the Board’s allowance of the rates in 
question (fixed on above basis) were 
within its powers. — Alberta Govern- 
ment v. Canadian National Rys. Sc 
Canadian Pacific Ry. Co., [1931 J 
S. C. R. 656 ; [1932] 1 D. L. R. 385.— 
CAN. 

qq (p. 370) i. .]— 

Canadian Shippers’ Traffic Bureau 
v. Canadian National Rys. (1926), 
32 Con. Ry. Cas. 3.— CAN. 

yy (P- 376) i. Goods of 

same description .] — Hardy’s, Ltd. v. 
New South Wales Railway Comrs. 
(1928), 28 S. R. N. S. W. 318; 45. 
N. S. W. W. N. 82.— AUS. 

yy (p. 376) II. Compulsory 

reduction — Application of Maritime 
Freight Rates Act, 1927.] — Canadian 
National Ry. Oo. v . Nova Scotia 
Province, [1928] 1 D. L. R. 369; 
[1928] S. O. R. 106 ; 34 Can. Ry. Cas. 
223.— CAN. 

yy (p. 376) iii. Wharfage 

rates.] — The Board of Railway' Comrs. 
for Canada has no power, under Rail- 
way Act, R. S. C., 1927, to regulate, no 
question as to discrimination being 
involved, as to absorption by a railway 
oo. of wharfage charges in respect of 
transpacific freight, at the point where 
the goods are transferred from rail to 
ship for ocean carriage to the trans- 
pacific country. Tho function of the 
Board as to toils Sc charges is, excepting 
as to powers conferred Dy sect. 358 of 
the Aot. limited to regulating chargee 
for carriage & for those other services 
which are incidental to carriage, as 
railway services, within the meaning 
of the Aot. The wharfage servioe in 
question is not suoh a servioe. This 
would appear to be so independently 
of, but Is put beyond doubt by, eeot. 
358. The definition of ** toll ” cannot 
properly be construed as declaring 
that any wharfage service is a railway 
servioe in the above sense . — Re 
Powers to Wharfage Charges, 
[1931] S. C. R. 431.— CAN. 

yy (p. 376) iv. Considera- 

tion of other statutes & agreements .] — 
Sub-sect. (5) of sect. 325 of the Railway 
Act declares the powers of the Board 
under the Act to fix A determine just 
Sc reasonable rates shall not be limited 
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781d. Who may oppose.] — By Railways Act, 1021 
(c. 56;, s. 37, a railway co. may grant new 
exceptional rates, “ so, however, that a new 
exceptional rate so granted shall not, without 
the consent of the rates tribunal, be less than 
5 per cent, or more than 40 per cent, below 
the standard rate chargeable.’ 1 By sect. 
78 (3) of the same Act, any authority or body 
having the privileges conferred by the Act 
on a representative body of traders, ** may 
appear in opposition to any application, 
representation or submission in any case 


where such authority, or the persons repre- 
sented by them, appear to the Board of Trade 
to be likely to be affected by the decision on 
any such application, representation or sub- 
mission 11 i — Held: (1) on an application 
for the consent of the Rates Tribunal to the 
granting of a new exceptional rate more than 
40 per cent, below the standard rate charge- 
able, such a body so certified by the Board of 
Trade has a right to appear & be heard, 
whether in support of or in opposition to the 
proposed new rate ; (2) where a party is 


or in any manner affected by the pro- 
visions of any Aot of xhe Parliament 
of Canada, or by any agreement made 
or entered Into pursuant thereto, save 
Sc except as to rates on grain Sc flour 
from points west of Fort William to 
Fort William and Port Arthur. The 
wording of this sub-sect, should not be 
construed as a restriction upon the 
powers of the Board to fix the rates Bet 
out in the Order now In question. On 
the contrary, It seems from the language 
used that Parliament contemplated 
that the Board would look at & Con- 
sider the statutes & agreements relating 
to rates which had been in force or 
agreed upon. 8c desired to make it 
dear that, with the exception of the 
Crow's Nest Agreement, the Board 
was not to be bound by any suoh 
statute & agreement. What weight 
these statutes & agreements shall have 
Is left to the discretion of the Board ; 
Sc, subject to certain conditions, the 
obligation rests upon the Board of 
fixing rates which are “ fair Sc reason- 
able. * In this case, the own conduot 
of the Canadian National Railways 
since the Order in question was made 
has been such as to Justify the inference 
that, in their Judgment, the rates were 
not unfair or unreasdnable . — Re Board 
of Ry. Combs. Order No. 448 Re- 
garding Ry. Freight Rates in 
Canada, [19301 S. 0. R. 288.— CAN. 

yy (p. 376) v. Maritime 

Freight Rates Act .] — It la within the 
Jurisdiction of the Board of Railway 
Oomrs. for Canada (a) to approve 
from time to time, under s. 9 of 
Maritime Freight Rates Aot (R. S. G., 
1927, c. 79), tariffs filed by " other 
companies '' therein referred to (com- 
panies other than the Canadian 
National Railways), specifying tolls 
lower than those specified in the tariffs 
originally filed and approved (which 
provided for reductions in rates of 
approximately 20 per cent.) under 
s. 9 ; (b) to certify from time to time 
(as distinct from the provision in s. 9 (4) 
for certifying in every third year, etc., 
as to revision of the normal tolls Sc 
subsequent use of revised normal tolls) 
normal tolls in respect of particular 
freight movements differing from those 
originally certified at the time of 
approving the tariffs originally filed 
& approved under said s. 8 ; Sc (c) to 
certify as the amount of reimbursement 
to the company the difference between 
the lower tolls referred to In (o) supra 
Sc the modified normal tolls referred to 
In (b) supra. — Re Maritime Freight 
Rates Act, 1027, [1933) 8. C. R. 423; 
4 D. L. R, 764.— CAN. 

yy (p. 37 6) vl. International 

freight traffic.] — Re International 
Freight Shipment Charges, [1935] 2 
D. L. R. 148.— CAN. 

oee (p. 876) l. Refusal of 

faeUitv involving variation of established 
prtsmipU. jh— P arwh of Lancaster, St. 
john, N.B. v. Dominion Express Co. 
Sc Canadian National Express Co. 
(1926), 82 Can. Ry. C as. 88.— CAN. 

— — j^-lfeuoooN e. Canadian Pacific 
RY. Co. (1927), 88 Cam Ry. Cam. 13.— 

OAW, 

• rrr (p. 376) L — — — — * — .1— 

Re Canadian Pacific By, Co., Grand 

J.S. 


Pileb^P.Q. (1926), 82 Can. Ry. Cas. 1. 

hh (p. 377) 1. Restoration 

of train services — Refusal to order .] — 
Annapolis Municipality N.S. v. 
Canadian National Rys. (1926), 32 
Can. Ry. Cas. 257.— CAN. 

pp (p. 377) I. Refusal 

to fLr responsibility for future accidents .] 
— Canadian National Rys. v. Town- 
ship of Stamford (1926), 32 Can. Ry. 
Cas. 252 — CAN. 

qq (p. 377) i. Power 

to order substitution of private crossing. 1 
— Calhoun v. Canadian National 
Rys. (1926), 32 Can. Ry Cas. 238.— 

CAN. 


may be put by reason of any damage 
or injury to persons or property, eaused 
by any of appot.’s wires or oables, or 
any worka herein provided for by the 
terms & provisions of this order, as 
well as against any damage or injury 
resulting from the imprudence, neglect 
or want of skill of the employees or 
agents of the appot., unless the cause 
of such loss, cost, damage, injury or 
oxpense can be traced elsewhere " : — 
Held : the Order was within the Juris- 
diction of the Board. — Canadian 
Electrical Association & Hydro 
Electric Power Commission of 
Ontario v. Canadian National 
Railways, U9S2J 8. 0. R. 451 ; 3 

D. L. R. 118.— CAN. 


w. Revsd., [1912] A. 0. 22a. 

vv 1. Use of railway bridge 

for vehicular traffic ,] — Saskatchewan 
Department of Highways v. Cana- 
dian National Rys. (1926), 32 Can. 
Ry. Cas. 23.— CAN. 


aaa (p. 377) !. — ! Removal of 

utilities on construction of subway .] — 
The Canadian National Railways 
applied to the Board of Railway Comrs. 
for the approval of plans & profiles for 
carrying its tracks across certain high- 
ways. The Board, In final Orders 
granting the applications, authorised 
the construction of subways or other 
structures in connection with the 
highway crossings Sc, at the same time, 
directed the prosent applts., amongst 
others, to move such of their utilities 
as may be affected by the construction 
or changes so authorised. Applts. 
urged that the Board was without 

J urisdiction to make the Ordora in so 
ar as it directed applts. to move their 
utilities ; that, in any event, the Orders 
were made irregularly Sc not in accord- 
ance with the rules binding upon the 
Board ; that sects. 255, 250 Sc 257 of 
the Railway Act were not applicable 
to the Canadian National Railways, & 
that the Board bad not the power to 
oompel public utilities cos. to remove 
their facilities without previous com- 
pensation : — Held : these Orders were 
made within the exercise of the powers 
vested In the Board by the Railway 
Act, & more particularly by the pro- 
visions of sects. 39, 255, 266 Sc 257 of 
that Aot. — Bell Telephone Co. of 
Canada v. Canadian National Hyb., 
Montreal Light, Heat Sc Power 
Consolidated v. Canadian National 
Rys., Montreal -Tramways Co. & 
Montreal Tramways Commission «. 
Canadian National Rys., Bell 
Telephone Co. of Canada v. Toronto, 
Hamilton & Buffalo Ry. Co. Sc 
Hamilton Corpn., 11832] 8. C. R. 
224 ; 2 D. L. R. 753 ; affd., [1933] 
A, C. 663, P. 0.— CAN, 


aaa (p. 377) H. Electric 

lines across railways .) — The Board of 
Railway Comrs. issued a General 
Order In respect of the conditions Sc 
specifications applicable to the erection, 
placing Sc maintaining of electric lines, 
wires or cables along or across all 
railways, subject to tbe Jurisdiction of 
the Board : Sc sect. 2 of the Order 
stipulated that “ the appet, shall, at 
all times, wholly indemnify the co. 
owning, operating or using tbe railway, 
from Sc against all loss, damage. Injury 
Sc expense to which the railway oo. 


aaa (p. 377) 111. Repair of 

bridge over railway .) — A street ran east 
8c west through (Sc continuing beyond) 
the northern port of the city of 
Toronto 8c of the adjoining village of 
Forest Hill. At a point In Forest 
Hill it was carried over a ravine by a 
bridge under which a railway (under 
Dominion Jurisdiction) Grossed the 
street. Tbe bridge was 500 feet 
beyond the nearest point of the 
Toronto city limits. The Board of 
Railway Comrs. for Canada, on applica- 
tion of the village of Forest Hill, 
authorised reconstruction of the bridge. 
Sc directed that the city of Toronto 
contribute to the cost. The city 
appealed ; — Held : The board had not 
Jurisdiction under the Railway Aot to 
direct that the city contribute to the 
oost of the work. There were no cir- 
cumstances to warrant a holding that 
the city was “ Interested or affeoted ** 
by the board's order, within the Act. — 
Toronto Corpn. v. Forest Hill 
Village, '/ork Township 8c Canadian 
National Railways, [1932] S. C. R. 
002 ; 4 D. L. R. 401.— CAN. 


aaa (p. 377) lv. Construc- 

tion of subway .] — Tbe matter of where 
trafflo through a subway under a rail- 
way originates and the volume of it 
from various districts Is not a factor In 
deciding whether or not a particular 
municipality Is " interested or affeoted " 
by the work of constructing the sub- 
way, within sect. 39 of Railway Aot, 
R. 8. C., 1927. In the present case : — 
Held : Board of Railway Comrs. for 
Canada had no Jurisdiction to order 
applt. oity to pay a portion of the cost 
of a subway wholly situate within tbe 
limits of resp. town Sc at some distance 
from tbe limits of applt. oity, notwith- 
standing that access to 8c from applt. 
city (having a large population) from 
8c to other municipalities might be 
largely through said subway. — Windsor 
Corpn. v. Walkerviixe Corpn., 
[1933] S. C. R. 341 ; (1932), 2 D. L. R. 
657.— CAN. 


aaa (p. 37 7) v. Grants 

front “ Crossing Fund "]— Tbe Board 
of Railway Comrs. for Canada has 
jurisdiction to order that a grant will 
be made from the “ Railway Grade 
Crossing Fund " to help construction 
work, only when the crossing is 
eliminated or suoh protection is 
provided by the work that the danger 
is lessened and the safety Sc con- 
venience of the public Increased. 
The Board has no power to grant an 
application for a contribution from 
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beard to object to the proposed new rate tbe 
only grounds of objection that can be enter- 
tained are the fiscal effects of the proposed 
new rate upon the standard revenue of tbe 
company proposing it. Senible : a trader 
interested in the proposed new rate has no 
right to be heard in opposition thereto. — 
Great Western By. Co. Sc London, Mid- 


land Sc Scottish By. Oo. v. Bristol Cobpn. 
(1028), 20 By. Sc Can. Tr. Gas. 22. 

Annotation : — Retd. Great Western By. Oo. v. United 
Kingdom Chamber of Shipping, [1937] 2 K. B. 30. 

Sect. 2a. — Boad and Bail Traffic Appeal 
Tribunal. 

Jurisdiction Sc procedure.] — See Carriers, 
Nos. 1539-1502, ante . 


Part XII. — Abandonment and Dissolution. 

850. Add. Annotation -Refd. Goodwin Foster Brown, Ltd. v. Derby Corpn., [1934] 2 K. B. 23. 


Part XIII. 

888. Add. Annotation : — Refd. Boumemouth-Swan- 
age 'Motor Boad & Ferry Co. v . Harvey & 
Sons, [1929] 1 Ch. 080. 

925^ Add. Annotation: — Refd. Coleshill v . Man- 
chester Corpn., [1928] 1 K. B. 770. 

931^. Extent of duty.] — (1) The duty of a 

railway oo. under Regulation of Railways 
Act, 1873 (c. 48), s. 17, to Keep its canals in 
repair Sc open for navigation is not an 
absolute duty, nor, on the other hand, is it 
limited, as in the case of highway authorities, 
to acts of misfeasance. It is a duty to take 
reasonable care. 

(2) A railway co. acquired a canal 150 
years after it had been constructed. One of 
the locks collapsed. It was found that the 
baulks of timber on which the walls rested 
were laid transversely on the soil which 
formed the bed of the lock. The proper 
method would have been to lay the baulks 
upon vertical piles driven into the ground : — 


Canals. 

% 

Held : no evidence of negligence on the part 
of the railway co. that on the appearance of 
cracks in the walls Sc subsidence of tbe soil 
at the side of the walls they failed to investi- 
gate the foundations of the lock, an operation 
which might have involved the closing of the 
canal for some months. 

(3) In order to found a claim for damages 
for the closing of a canal, pltf. must show that 
there has been caused to him thereby 
peculiar damage greater than that caused to 
the general public. 

(4) An agreement by traders with a rail 
way co., that they would establish a gravel 
business near a canal of the railway co., & 
would pay a reduced rate to be afterwards 
agreed for tbe transport of gravel by the 
canal. Sc would erect machinery at their own 
expense, in consideration whereof the railway 
co. would permit the traders to erect 
machinery & other plant for carrying gravel 
over the canal Sc railway, & would repair 


that fund towards the costs of highway 
diversions whereby rail level crossings 
are not eliminated, although they 
would relievo the crossings from a 
substantial volume of highway traffic. 
— lie Railway Grade Crossing Fund 
(S. 262 op Railway Act), [1933] 
8. C. R. 81; 1D.L.R. 660.— CAN. 

ooo (p. 377) 1. Construc- 

tion of brand t Ztn«.) — Canadian 
National Rys. v. Canadian Pacific 
Ry. Co,, [1929] 4 D. L. R. 1076; 
R. 8. C. 135.— CAN. 

ooc (p. 377) il. To order Pro- 

vincial undertaking to contribute to cod 
o/ toorfc. 1— Under sect. 39 of the Rail- 
way Act of Canada, R. 8. Can., 1927, 
c. 170, the Railway Board has Juris- 
diction to Impose a proportion of the 
cost of work, which fn the exercise of 
its powers it has ordered to be carried 
out, only upon a co., municipality, or 
person interested in or affected by the 
order. But ip determining whether a 
particular co., municipality or person 
is so Interested or affected the Railway 
Board can have regard to the circum- 
stances existing not only when the 
work was ordered but also when it 
makes its order allocating the coat, or 
reviews that order under sect. 31 ; 
further, absence of benefit from the 
work executed does not neoessarily 
show absence of interest in or affection 
by the order to carry out the work. 
In cases in which the Railway Board 
has jurisdiction the amount of the 


contribution is within the discretion 
of the Board. The sect, is not invalid 
to the extent to which it enables the 
Railway Board to order a Provincial 
undertaking to contribute. — Canadian 
Pacific Ry. Co. r. Toronto Trans- 
portation Commission. Toronto 
Transportation Commission v. Cana- 
dian National Rys., 11930) A. C, 
686 ; 99 L. J. P. C. 219, P. C.— CAN. 


oco (p. 377) ill. To grant leave 

for construction of works — On con- 
ditions,} — By sect. 372 of the Railway 
Act of Canada the Board of Railway 
Conors., when granting the leave thereby 
required to construct or maintain tele- 
graph or telephone wires or appliances, 
or electric power cables, along or across 
a railway, may order on what ** terms 
& conditions " the work may be 
executed ; & leave is not to be neces- 
sary when works have been, or are to 
be, constructed or maintained by con- 
sent, & in accordance with general 
orders approved by the Board for 
that purpose. — Canadian Electrical 
Assoon. v. Canadian National Rys., 
11934] A. C. 661 ; 103 L. J. P. C. 127 ; 
161 L. T. 463 ; 61 T. L. R. 26, P. C.— 
CAN. 


ooo (p. 377) iv. Consideration of 

provincial drainage works .) — Where 
drainage works are undertaken under 
a provincial Act the functions of the 
Railway Board are confined to seeing 
that the works so far as they affect tbe 
railway are sufficient 3c safe.- 




Melancthon Township v. Canadian 
Pacific Ry. Co.. [1935] 3 D. L. R. 
379.— CAN. 


ooo (p. 377) v. Action against commis- 
sioner 8 — When triable in Supreme 
Court.) — M. B. Rail Anchor, Ltd. v. 
Victorian Rys. Comrs., [1928] V. L. R. 
339 ; [19281 Argus L. R. 114.— AUS. 

non (p. 377) i. Question of law 

or jurisdiction.] — On an appeal from 
the Railway Board : — Held : the 
established practice of leaving ques- 
tions of law or jurisdiction to the 
Supreme Ct. of Canada should be 
followed. — Michigan Central Ry. 
Co. (Employees) v. Michigan Central 
Ry. Co., 11933] 8 D. L. R. 71.— CAN. 


g (p. 378) 1. .1 —He Casa 

,oma; [1927] 4 D. L. R.*646 ; 61 


sc. Order of Board not interfered with 
— Unless manifestly wrong .) — An order 
of the Board of Railway Comrs. will 
not be interfered with by the Governor 
in Council unless the board have 
manifestly been subject to error . — Re 
Railway Freights in Canada, [1933] 
2D.L.R. 209.— CAN. 


PART XIII, SECT. 2, SUB-SECT. 4. 

it. Repair of railway embanJcmenl — 
Liability far consequent damage — 
Limitation of action .) — Punjab Cotton 
Press Oo. e. Secretary op State 
(1937). I. L. R. 10 Lab. 161.— DID. 
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the canal : — Held : to be void for un- | 978a, 
certainty. 


(5) A district engineer of the railway co. 
has no general authority to enter into such 
an agreement. — Blundy, Clark <fe Co., Ltd. 
v. London & North Eastern Ry. Co., 
[19311 2 K. B. 334; 100 L. J. K. B. 401, 
C. A. ; sub nom. London & North Eastern 
Ry. Co. v. Blundy, Clark & Co., Ltd., 145 
L. T. 269 ; 20 Ry. & Can. Tr. Oas. 92, 0. A. 

Annotations : — As to (1) Consd. Guilfoyle u. Port of London 
Authority, [1932] l K. B. 336. As to (3) Consd. Harper 
e. Haden & Sons, Ltd., [1933] Ch. 298. 

934a. Damages — Right of individual to sue.] — 

Blundy, Clark & Co., Ltd. v. London & 
North Eastern Ry., No. 931a, ante. 

936a. What amounts to negligence.] — 

Blundy, Clark & Co., Ltd. v . London & 
North Eastern Ry. Co., No. 931a, ante. 

943a. Power to supply to “ mills & works ” — 
Supply to railway.] — A canal co. supplied a 
railway co. with water at two points, within 
the area for which the relators were the water 
authority, for the purpose of raising steam for 
the locomotive engines of the railway co. 
Under the Rochdale Canal Act, 1899, s. 37, the 
supply of water by the canal co. was permitted 
for the purpose of raising steam in mills or 
works within 100 yards of the canal. It was 
contended that it did not matter where the 
raising of steam took place, provided some 
part of the works was within that limit, & 
also that a railway was a works. Alterna- 
tively, it was contended that the works con- 
sisted of that portion of the railway system 
which actually received the water : — Held : 
(1) the phrase “ mills & works ” meant mills 
& works whore the operation of raising & 
condensing steam takes place ; (2) the limit 
of 100 yards referred to the situation of the 
works, & not to the point of supply ; (3) the 
phrase “ mills or works ” referred to physical 
things to which a local situation can be 
ascribed, that situation being capable of 
definition by reference to a measurement in 
yards. — A.-G. v. Rochdale Canal Co., 
[1939] 3 All E. R. 57 ; 55 T. L. R. 754 ; 83 
Sol. Jo. 437, C. A. 

948a. Pumping from one level to another.] — 

Ellwell v. Birmingham Canal Navigation 
Proprietors (1862), 3 H. L. Cae. 812 ; 10 
E. R. 323, H. L. 

967. Add. Annotation : — Consd. A.-G. v . Rochdale 
Canal Co., [1939] 3 All E. R. 57. 

970. Add. Annotations : — Refd. Blundy, Clark & 
Co. v. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401 ; Hall v. Brook- 
lands Auto- Racing Club (1932), 48 T. L. R. 
546. 

978. Add. Annotation: — Expld. & Dlstd. Great 
Western Railway v. Monmouthshire County 
Council (1929), 94 J. P. 6. 


Liability of county council on 

covenant — Tow-path raised to avoid flooding.] 

— The construction of a canal involved the 
interception of a certain public road ; & the 
canal co., in accordance with its statutory 
obligations, carried the road over the canal 
by means of a bridge. The canal subse- 
quently became vested in a railway co., who 
were required under s. 17 of the Regulation 
of Railways Act, 1873 (c. 48), s. 17, to keep 
the canal open & navigable. At a later date 
the railway co. entered into an agreement 
with the county council having jurisdiction 
in the locality under which the council agreed 
to remove the bridge A to construct a new 
bridge in substitution therefor ; & the 

council covenanted that they would “ from 
time to time & at all times thereafter well & 
sufficiently maintain & repair the new bridge 
& the roadway & footpaths upon the same 
& the approaches thereto.” The agreement 
provided for a headway of six feet between 
the arch of the new bridge & the towing-path 
assing under it. The bridge & the neigh- 
ouring part of the canal for considerable 
distances on both sides of the bridge were 
in a mining area which had been subsiding 
for a long time prior to the agreement ; & 
within sixteen years thereafter, owing to 
further subsidences, there was a general 
sinking of the bridge, & the towing-path. 
As, however, the water level remained the 
same, the railway co. found it necessary, in 
order to avoid flooding, to raise the towing- 
path — the resulting effect being that the head- 
way between the bridge & the towing-path was 
reduced to four feet six inches, which was 
insufficient for the convenient working of 
the canal : — Held : the covenant on the part 
of defts. to “ maintain *' the bridge did not 
impose upon them an obligation to raise the 
bridge so as to obtain the six feet of clearance 
for the use of the waterway, even although 
pltfs. had found it necessary to raise the 
towing-path. — Great Western Ry. v. 
Monmouthshire County Council (1929), 
94 J. P. 6 ; 27 L. G. R. 509, C. A. 

980. Add the following paragraph : — 

The right to navigate the dredged channel 
is confined to vessels paying dues to enter or 
leave the canal, & the right of navigation 
does not include a right to ground on the 
bank ( per Cur.). — 

1032. Add. Annotation : — Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 770. 

1043a. Agreement void for uncertainty.] — Blundy, 
Clark A Co., Ltd. v. London & North 
Eastern Ry. Co., No. 931a, ante. 

1043b. Authority of district engineer.] — Blundy, 
Clark & Co., Ltd. v. London & North 
Eastern Ry. Co., No. 931a, ante. 
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English and Empire Digest Supplement, 


RATES AND RATING. 


5. 

7. 


Part \. — Liability 

Add. Annotations : — Consd. L. C. 0. v. Hack- 
ney B. 0., [1938] 2 K. B. 588. Retd. Bertram 
v. Wightman, [1936] 2 All E. R. 487. 

Add. Annotations: — As to (1) Consd. Re 


to be Rated. 

Southern Ry. Co. (1935), 163 L. T, 106. 
Reid. Bertram v. Wightman, [1936] 2 All E. R. 
487. As to (4) Consd. Westminster Oorpn. 
v . Southern Ry. Co., [1936] 2 All E. R. 322. 


PART 1. SECT. 1. 

8 ill. .]— Sect. 476 

o t the Halifax City Charter applies to 
oases when the Interest of the occupier 
of real estate is assessed as well as to 
cases, when the owner of the real 
estate is assessed, & a retroactive 
assessment may be made under a. 476 
for the business tax authorised by the 
legislation of 1918. — Halifax v. Dill, 
[1929] 1 D. L. R. 648 ; 60 N. S. R. 219. 
CAN. 

y 1. .1 — Re Coleman 

Township ft Northern Ontario 
Light ft Power Oo., Ltd. (1927), 60 
0. L. R. 406.— CAN. 

y il. — Mercantile business.] 

— On the question whether the business 
of manufacturing lumber is a “ mercan- 
tile .business ” within Rural Munici- 
pality Act. R. S. 8., 1920, s. 232. which 
provided for the assessment or every 
person who was engaged in mercantile 
business & owner of a stock in trade 
liable to assessment : — Held : it is * 
mercantile business. 

Under a statute authorising the 
assessment of “ land, buildings. Sc 
business.'* a stock in trade ft not 
assessable. — Pbarse & Edworthy 
Bros. v. Rural Municipality op 
Bjorkdale, B. F. Harris Co., Ltd. 
v. Rural Municipality of Bjork- 
DALE, [19291 2 D. L. R. 607, 637 ; 
1 W. W. R. 682 ; 23 S. L. R. 386.— CAN. 

y lit. Licence fee in lieu .] — 

Atlas Construction Co., Ltd. v. 
St. John City, [19311 4 M. P. R. 100. 
—CAN. 

y iv. .1 — A business having 

oeased prior to the year of levy of 
business tax, the foot of its appearance 
on the assessment roll upon which such 
levy was made did not make the tax 
enforceable, as the property had ceased 
to be rateable. — lie Lyman Bros., 
[1932] O. R. 419; 3 D. L. R. 343 ; 
reved., [1083] 1 D. L. R. 738 ; O. R. 
169. -Loan. 

y v. .] — A practising den- 

tist incorporated a co. with power 
inter alia to buy, bold ft sell real estate 
Sc to carry on the business of real estate 
agents. He held all but two shares ft 
he contended that his purpose was that 
the co. manage his own property & 
control real estate for the investment 
of his own money, not for speculation. 
He conveyed his real estate property 
to the oo, in exchange for shares. 
These lands increased considerably in 
value ft were sold at a profit. He 
contended that suoh profits were 
accretions to capital & not income made 
in the business of buying ft selling real 
estate ft, therefore, not subject to 
assessment as such ; — Held : these 
profits were profits acquired in a scheme 
for profit making, which applt. co. was 
putting into effect as part of its busi- 
ness, ft, therefore, were liable to assess- 
ment under the provincial Income Tax 
Act. — Merritt realty Co., Ltd. t\ 
Brown, [1932] S. C. R. 187 ; 2 D. L. R. 
465 ; ctffa., [1932) 1 W. W. R. 234 ; 1 
D. L. R. 795 ; 44 B. O. R. 438.— CAN. 

y vi. CZuft.) — Ontario 

Assessment Act, R. S. O., 1927, a. 9 (2) 
does no apply to a horse-racing club 
which serves meals for only two weeks 
each year during raoe meets. — On- 
tario Jockey Club e. Toronto, 
(1932) 4 D. L. R. 428 ; O. R. 687 ; 


on appeal. [1934] S. C. R. 223 ; 2 
D. L. R. 264.— CAN. 

y vil. .1 — One of the prem- 

ises in question herein was leased 
from the owner by Falcon Oils, Ltd., 
which sublet it to S. & S., who operated 
a filling station thereon as their own 
business. S. & S. hired the he)p, 
regulated their hours, paid the taxes 
& took the profits or paid the losses. 
They also carried on other businesses 



y ix. .] — In fixing the 

“ annual rental value " of business 
premises for the purpose of levying the 
business tax under Winnipeg Charter, 
1918, the test must bo the market value 
of the use of the premises for the year in 
question. Where the premises are 
occupied by their owner that test is how 
much rent possible tenants would pro- 
bably par, Sc, in considering possible 
tenants, the owner must be included. 
The solution cannot be based on actual 
facts, a certain amount of speculation Sc 
assumption must come into play, but 
all the elements ought to be grouped & 
fairly considered. — National Trust 
O o. v. Winnipeg City, [1937] 2 
W. W. R. 90 ; 3 D. L. R. 496 ; 45 
Man. L. R. 261. — CAN. 

y x. .] — The business tax 

assessed under the City Act, 1934, is 
not a tax on land. — Moose Jaw City 
v. British American Oil Co., Ltd., 
[1937] 2 W. W. R. 36 ; affd. 2 W. W. R. 
309.— CAN . 


y xi. - 


-.]— Sect. 282 of Winni- 


peg Charter, 1918, as amended, pro- 
vides for “ a business tax based on the 
annual rental value of the premises 
occupied " : — Held : the “ rental 

value " must be confined to the 
particular year for which the assess- 
ment is made. Neither the past nor 
the future value can have any direct 
influence on such value. — City Dairy. 
Ltd. v. Winnipeg City, [1937] 2 
W. W. R. 44 : 2 P. L. R. 269 ; 45 
Man. L. R. 130.— CAN. 


y xii. .} — A tenant of busi- 

ness premises who intended to movo 
to smaller ft less expensive quarters 
was persuaded by the owner to remain 
at a lower rent. The owner knew that 
many other premises suitable for the 
tenant wore then available at a low 
rent & he wished to keep his premises 
occupied at almost any price. The 
tenant wished to avoid the trouble ft 
expense of moving : — Held : the actual 
lower rent agreed ppon under said cir- 
cumstances was not, as a matter of 
principle, “ the annual rental value ” 
of the premises for that year within 
Winnipeg Charter, but, in the absence 
of any evidence of their rental value 
other than that upon which the assess- 


ment was based ft the rent actually 
paid by the tenant, that actual rent 
must be taken to be the nearest 
approach by evldenoe to the rental 
value for the year in question. — 
Newton (W. 8 A ft Oo. v. Winnipeg 
City, [1937] 2 W. W. R. 351.— CAN. 

y xiii. .] — In assessing for 

business tax the “ actual rent 
received " Is the annual rental value in 
the absence of evldenoe to the con- 
trary. — Newton ft Oo. v. Winnipeg, 
[1937] 3 D. L. R. 446 ; 45 Man. L. R. 
258.— CAN. 


y xiv. .] — Premises leased 

by a tobacco co. for storing tobacco 
are not subject to 'business assess- 
ment. — Re Chatham ft Canadian 
Leaf Tobacco Co., [1938] 3 D. L. R. 
430 ; 8 F. L. J. (Can.) 68.— CAN. 

y xv. .] — A municipality 

may grant a manufacturing co. a 
further fixed assessment to business 
tax at the end of a ten year period. — 
Re Gordon ft De Laval Oo., [1938] 
3 D. L. R. 263 ; O. R. 462.— CAN. 

hh l. .] — Held : under City 

of St. John Assessment Act, 1918, two 
olasses of person are liable to assess- 
ment : those who are actual Inhabi- 
tants & residents, ft those who are 
constructively so by Beet. 6 (3). — 
Tennant v. St. John City (1932), 6 
M. P. R. 107.— CAN. 

hh (p. 425) i. .] — Loblaw 

Groceterias Co., Ltd. v. Toronto 
Corpn., [1936] S. C. R. 249 ; 3 D. L. R. 
346.— CAN. 

fff 1. .] — Re Stout ft 

Toronto. [1927] 2 D. L. R. 1100 ; 60 
O. L. R. 818.— CAN. 

fff ii. .) — Re Donald 

Mason ft Co. (Ont.). [1927] 4 D. L. R. 
1061 ; 61 O. L. R. 350.— CAN. 

fff iil. .] — Money received 

by manufacturers under fire policies 
insuring them in respect of loss of net 

S rollte that would nave accrued had 
here been no Interruption of business 
caused by fire is income from a business 
within the meaning of sect. 2 of 
British Columbia Taxation Act, R. 8. 
B. C.. 1924, & accordingly is to be 
brought into account in computing the 
net Income chargeable to tax under 
that Aot. — R. v. British Columbia 
Fir ft Cedar Lumber Co., Ltd., 
[1932] A. C. 441 ; 101 L. J. P. C. 113 ; 
147 L. T. 1 ; 48 T. L. R. 284, P. C.— 
CAN. 


fff iv. .] — Resp. co. was 

Incorporated to ( inter alia ) ** purchase 
. . . lands ft to sell ” the same ft, 
although it had wide powers, it was 
apparently formed to acquire ft resell 
at a profit, if possible, the property in 
question herein. Of its authorised 
capital of 50,000 shares of $1 eaoh 
five shares only were issued. It pur- 
chased a certain lot in Vi for $40,000 
in 1920, ft sold it for $70,000 in 1928; 
ft the Minister of Finance sought to 
recover income tax on said difference 
of $30,000. which, he contended, was 
profit made by the oo. It had not 
had, of course, sufficient subscribed 
capital to make the purchase to the 
ordinary way ft had consummated the 

of the purohaee-prtoe from its share- 
holders. to consideration of its under- 
taking to distribute the anticipated 
profits among them, ft It did so dls- 
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14. Add. Annotation : — Consd. L. 0. 0. v. Hackney 
B. 0., [1928] 2 K. B. 688. 

16. Add, Annotation : — Consd. L. 0. 0. v . Hackney 
B. 0., [1928] 2 K. B. 688. 

16. Add . Annotation ; — Consd. L. 0. 0. v. Hackney 
B. C., [1928] 2 K. B. 688. Dbtd. Townley 
Mill Oo. (1919), Ltd. v. Oldham Assessment 
Committee, [1937] A. 0. 419. 

17. Add, Annotation : — Expld. L. C. C. v . Hackney 
B. 0., [1928] 2 K. B. 688. 


86. Add. Annotation s : — Consd. L. 0. 0. v, Hackney 
B. C. t [1928] 2 K. B. 688. Reid. Bertram v. 
Wightman, [1936] 2 All E. It. 487 ; Townley 
Mill Co. (1919), Ltd. v. Oldham Assessment 
Committee, [1937] A. C. 419. 

37a. .] — Defts. were the overseers of a parish. 

Within the parish was a building, the pro- 
erty in which was vested in pltfs., managed 
y them in the early part of 1926 as an 
industrial school. After Mar. 1920 the 
building was no longer used as an industrial 
school & pltfs. removed their stores & 


tribute them. The eo. contended that 
it had not made a profit In the ordinary 
course of its business, but had merely 
distributed to its shareholders a capital 
asset which had appreciated in value : 
— Held : the $30,000 profit was 
" income ” of the co. within the mean- 
ing of Taxation Act, R. S. B. C., 1924.— 
Be Hastings Street Properties, 
Ltd., [1931] 1 D. L. R. 604 ; [1930] 
3 W. W. R. 561 ; 43 B. C. R. 209.— CAN. 


fff v. .] — On the expro- 

priation of the property of a co. being 
wound up annual payments were 
provided ror which were held to be an 
addition to the fixed purchase-price in 
consideration for the extended time for 
payment : — Held : such annual pay- 
ments were taxable as inoome of the 
co. under Taxation Act, R. S. B. C., 
1924 (o. 254). — Esquimalt Water 
Works Co. v. Leeminu, [1930] 1 
W. W. R. 401 ; 2 D. L. R. 37 ; 42 
B. C. R. 163.— CAN. 


fff vi. .}— On the expro- 

priation of the property of a oo. being 
wound up annual payments were pro- 
vided for which were held to be an 
addition to the fixed purchase -price in 
consideration for the extended time 
for payment : — Held : said sums were 
taxable under Part III,, not under 
Part IX., of Taxation Act, R. S. B. C., 
1924. — Leeming v. Esquimalt Water- 
works Oo. (No. 2). [1931 11 W. W. R. 
148 : 1 D. L. R. 615 ; 43 B. C. R. 251. 
—CAN. 


fff vii. .] — R. v. British 

Columbia Fir & Obdar Lumber Co., 
[1930] 3 D. L. R. 609 ; 42 B. C. R. 
401.— CAN. 


fff viii. Effect of death.}— 

K., a resident of the city of T., died on 
Aug. 12, 1929. In 1928 he had made 
a return to the assessment comr. of 
the city of his Inoome received in the 
year ending Dec. 31, 1927. He was 
assessed on that return in 1928 & paid 
the inoome tax due in respect thereof 
in 1929. On Feb. 8, 1929, he made a 
return of the income received by him 
for the year ending Deo. 31, 1928, & an 
assessment of $365,120 was made: — 
Held .• his exore. were not assessable in 
respect of an Income that had not been 
received ; the inoome was received 
in 1928 by K. blmself, whose death 
before the completion of the roll made 
impossible his assessment In 1929 for 
the 1928 income. — Be Kemp & 
Toronto, Re National Trust Co. 
9c Toronto, Re Kilmer & Toronto, 
[1930^4 D. L. R. 91 ; 65 O. L. R. 423. 

Iff ix. .)— This 

action was brought by a city corpn. 
against P.'s executrix for the amount 
of the inoome tax purported to be im- 
posed upon P. after his decease : — 
Held .* the attempt to tax P. after his 
death was a mere nullity. — Toronto 
«. Powell, U931 1 3 D. L. R, 86 : affd., 
4D.L.R.336 ; [1931] O. R. 495.- CAN. 

fyy ■ »«■■■■» ■— .4 iMJbwii/wii 

Amendment Act, 1930 (On!.).}— The 
amendments made to the Assessment 
Act by Assessment Amendment Act, 
1980, do not justify the assessment of 
the legal personal representative of a 
decease d person in respect of inoome 


received by him prior to Jan. 1, 1930. 
The amendments have no retroactive 
operation either over persons or inoome 
as to any period before that date.— 
Re National Trust Co., Ltd. v. 
Toronto, [1931] 4 D. L. R. 355 ; O. R. 
466.— CAN. 

fff xi. Several execu- 

tors residing in different municipalities 
— Whether income taxable where deceased 
resided.]— Re Jost, [1932] 3 D. L. R. 
555 ; 5 M. P. R. 52.— CAN. 

fff xii. Assessment .] — By 

R. S. B. C., 1924, s. 51, the tax on 
inoome is assessed upon the net 
Inoome during the last preceding 
calendar year. Where the “ gross 
amount earned could not, owing to 
the nature of the business, be ascer- 
tained until after the time for making 
a return had expired & the money was 
not received until after the amount 
was ascertained : — Held ; this sum 
should not be included In the assess- 
ment for that year . — Re London & 
Brown (1931), 45 B. O. R. 02.— CAN. 

fff ;u*J. Necessity for 

residence — When assessment rotl made 
up.l — O ttawa City v. Wilson, [1933] 
O. R. 21 ; 1 D. L. R. 273.— CAN. 

fff xiv. 1 —The decision of 

a District Ct. judge with respect to the 
rate of income tax payable by mining 
cos. under Ontario Assessment Act is 
final. — Teok v. Hayward, [1930] 3 
D. L. R. 125.— CAN. 


Iff xv. .] — Income tax is not 

payable in Quebec by reason of having 
a house in Quebeo used only at week 
ends. — Montreal v. Jacobs, [1936] 2 
D.L. R. 245.— CAN. 


ppp I. Income not 

“ brought into ” Province — Cheques .] — 
Resp., a Dominion co., which is en- 
gaged in refining sugar in British 
Columbia & has its head office In 
Vancouver, had invested its surplus 

S roflts In Dominion bonds 8c shares of 
tie 8 tee] Co. of Canada, whose head 
office is at Hamilton, the bonds & 
shares being held by rosp. in Van- 
couver. Cheques for the interest on 
these two Investments were sent from 
Ottawa & Hamilton respectively to 
resp. in Vancouver. Resp. endorsed 
the cheques 8c immediately remitted 
them to a bank in Montreal for deposit 
to the credit of an account which the 
resp. maintained tnere. The amount 
of the cheques was shown in resp.'s 
profit 8c loss account : — Held : the 
money represented by said cheques was 
income “ brought into " the province 
within sect. 42 (d) of Taxation Act, 
R. 8. B. C., 1924. — A.-G. for British 
Columbia ». British Columbia Sugar 
Refining Co., [)93l] 3 W. W. R. 639 ; 
[19321 1 D. L. R. 626 ; 44 B. C. R. 531. 
—CAN. 

ppp ii. .] — Re Kob- 

IN8KI, [4 9361 3 W. W. R. 637 ; Cl 9371 
1 D. L. R. 69 ; 44 Man. L. R. 502.— 

CAN. 

b (p. 426) I. Reap. 

oo. was incorporated with power to 
generate & sell electric power, Seot. 
23 (1) provided that for a certain 

r ;od “ the oo. 9c it# property in 
B. pertaining to the development 


of power on the Saint J. river shall be 
exempt from all municipal & other 
taxation 8c assessment ” The question 
before this ot. was whether or not the 
oo. was liable to be assessed in the town 
of G. F., N. B., where its head offloe 
was, upon or with respect to income 
derived by it from or by virtue of the 
sale of power generated at its plant in 
G. F. from the uso of the waters of 
said river : — Held : the co. was not 
liable to bo so assessed. — Kf.lly v. 
Saint John River Power Co., [19311 
S. O. R. 349 ; 2 D. L. R. 553 ; affg., 3 
M. P. R. 56.™ CAN. 

b (p. 426) II. .] — A 

” householder " for the purpose of 
exemption from Assessment Act, 
R. S. O., 1927, Includes a married 
woman owning property 8c paying 
taxes, etc., out or her own money. — 
Re Moffatt & Hamilton, [1932] 4 
D. L. R. 701.— CAN. 

b (p. 420) iii. 

Appt. corpn., as oxor. of an estate, 
received in Ontario, during tho year 
1932, income on behalf of & payable 
to persons resident outside of Ontario. 
It was assessed in respect of such in- 
come bv resp. city, & the questions for 
determination were, whether applfc. 
was entitled to exemption under 
sect. 4 (22) of Assessment Act, R. 8. O. 
1927, & if so, to what extent ; — Held : 
for the purposes of such assessment, 
anplt. was not a “ person ” within the 
pnrase “ all othor persons ” in said 
sect. 4 (22) & waB not entitled 

to exemption thereunder. — T oronto 
General Trusts Corpn. v. Ottawa 
City, [1935] S. O. R. 531 ; 2 D. L. R. 
337.— CAN- 

PART I. SECT. 2, SUB-SECT. 2.— A. 

14 ii. .]— Ottawa Corpn. v. 

Ottawa Public School Board (1923), 
54 O. L. R. 633.— CAN. 


PART I, SECT. 2, SUB-SECT. 2— B. 


e i. Closed during trade depres- 

sion .] — Premises purobosed by reaps, 
in 1923 were used by them as a malt- 
house until the autumn of 1927, when, 
owing to trade depression, they dis- 
missed their staff & olosed the premises 
indefinitely. The premises were not 
subsequently utilised by reaps, in any 
way. When tho premises wore closed 
the machinery thorein was left intact, 
but none of it oould be removed with- 
out damaging the building, except a 
screening cylinder, which would cost 
more to remove than it was worth. 
Reaps, tried to sell the premises, hut 
failed to do so. The premises as they 
stood were not capable of use save as 
a malt-house : — Held : the premises 
were capable of being used as malting 
premises at any time, but there bad 
been no beneficial ocoupatlon of the 
premises during the year for which the 
poor rate was claimed. — Offaly 
County Council 8c Riordan v. 
Williams, [19301 I. R. 39.— IR. 


la. Holding certificate of free grant 
entry under Soldier Settlement Act .] — 
Poplar Valley Rural Munici- 
pality v. Moyer, 11929) 8 D, L. R. 305 ; 
2 W. W. R. 88 ; 28 8. L. B. 628.— CAN. 
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furniture. The removal was completed in 
Apr. 1926, except that a caretaker was left 
in possession with a few articles of furniture 
for his use. In Mar. 1927 pltfs. decided 
to use the premises partly as an elementary 
school <& partly for other purposes. Defts. 
rated pltfs. in respect of the building for the 
two periods ending Sept. 30, 1926, & Mar. 31, 
1927, & it was admitted that the rate was 
duly made & confirmed. Pltfs. objected 
that the rate was invalid, as there was no 
beneficial occupation by them. Upon their 
refusing to pay, defts. complained to the 
justices, who issued a distress warrant, & 
defts. seized a tramcar belonging to pltfs. 
Pltfs. did not appeal to quarter sessions, but 
took proceedings in replevin : — Held : 

(1) pltfs. were not in beneficial occupation 
during the relevant period, Sc were not ratable ; 

(2) the jurisdiction of the justices to grant 
a distress warrant depended on the question 
of actual occupation within the parish & not 
on that of beneficial occupation, & as pltfs. 
had failed to show that the distress was 
unlawful, the action of replevin failed. — 
London County Council v. Hackney 
Borough Council, [1928] 2 K. B. 588 ; 97 

/ L. J. K. B. 094 ; 139 L. T. 407 ; 92 J. P. 138 ; 
44 T. L. R. 592 ; 26 L. G. R. 360 ; (1920-31), 

1 B. R. A. 249. 

Anhotation : — Ae to (1) Constl. Tovmley Mill Co. (1919), Ltd. 
v. Oldham Assessment Committee, 19361 1 K. B. 585, 

42, Add, Annotations: — As to (1) Refd. Consett 
Iron Co. v. Durham County Assessment 
Committee for No. 5 or North-West Area 
(1930), 99 L. J. K. B. 277 ; London Playing 
Fields Society v. Essex (S. W. Area) Assess- 
ment Committee (1930), 144 L. T. 233 ; St. 
James’ & Pall Mall Electric Light Co. v. 
Westminster (City) Assessment Committee 
(1932), 147 L. T. 390 ; Re Southern Railway 
Co. Appeals (1935), 152 L. T. 299 ; Robinson 
Bros. (Brewers), Ltd. v. Houghton & Chester- 
Le-Street Assessment Committee, [1937] 2 
All E. R. 298. As to (2) Consd. West- 
minster Corpn. v. Southern Ry. Co., [1930] 

2 All E. R. 322. Refd. Railway Assessment 
Authority v . Southern Ry. Co., London 
County Council v. Southern Ry. Co., [1930] 
1 All E. R. 20. As to (4) Consd. Townley 
Mill Co. (1919), Ltd. v. Oldham Assessment 
Committee, [1930] 1 K. B. 585. Refd. 
Mitcham Golf Course Trustees v. Ereaut, 
[1937] 3 All E. R. 450. 

62. Add, Annotation : — Refd. Bottomley v. West 
Derby Assessment Committee, etc., etc. 
(1931), 47 T. L. R. 408. 

65. Add, Annotation : — Consd. L. C. C. v, Hackney 
B. C., [1928] 2 K. B. 688. 

66. Add, Annotation : — Consd. L. C, C, v, Hackney 
B. C., [1928] 2 K. B. 688. 


69. Add, Annotation : — Consd. L. C. C. v, Hackney 
B. 0., [1928] 2 K. B. 588. 

78. Add, Annotation * — Refd. Re Southern Ry. Co. 
(1935), 153 L. T. 105. 

86. Add, Annotation : — Consd. L. C. 0. v. Hackney 
B. C., [1928] 2 K, B. 688. 

87. Add, Annotation : — Consd. L. C. 0. v, Hackney 

B. 0., [1928] 2 K. B. 588. 

112. Add. Annotation : — Consd. Westminster 

Corpn. v. Southern Ry. Co., [1930] 2 All E. R. 
322. 

115a. Levy of rates In stipendiary district by 

county council.]— 9 & 10 Viet. c. lxv. createc 
a stipendiary justice’s district. Under the 
Act the quarter sessions of the county coulc 
levy rates on the district in the same manner 
as was then authorised for making county 
rates. There were now two county boroughs 
under the Local Govt. Act, 1888 (c. 41), ir 
the district : — Held : on a question submittec 
summarily to the ct. under Local Govt. Act 
1888 (c. 4), s. 29, the county council had the 
power to levy the rates on such part of the 
stipendiary district as was not included withir 
either of the county boroughs, & the lia- 
bility of the county boroughs could be re- 
deemed by an adjustment under Local Govt. 
Act, 1888 (c. 41), s. 32 . — Ex p. Stafford- 
shire Quarter Sessions (Chairman) (1889), 
54 J. P. 72 ; 6 T. L. R. 45. 

122. Annotations : — Delete 4 ‘ Consd. Jones v. I. R 
Oomrs., Sweetmeat Automatic Delivery Co. 
v. I. R. Comrs., [1895] 1 Q. B. 484.” 

Add. Annotation : — Refd. Gee v. Hazleton 
[1932] 1 K. B. 179. 

185. Add. Annotation : — Consd. Westminster 

Corpn. v. Southern Ry. Co., [1930] 2 All E. R, 
322. 

139. Add. Citation : — (1920-31), 1 B. R. A. 183. 
Add. Annotations: — Apld. Towler v. Thetforc 
Rural Council (1929), 99 L. J. K. B. 258. 
Reid. Cleobury Mortimer Rural District 
Council v. Childe, [1933] 2 K. B. 308. 

139a. Shooting rights.] — Towler v . Thetfore 
Rural Council, No. 552b, post. 

149. Add. Annotation : — Refd. Re Southern Ry. 
Co. (1935), 153 L. T. 105. 

150. Add. Annotation : — Consd. Westminster 

Corpn. v. Southern Ry. Co., [1930] 2 All E. R. 
322. 

154. Add. Annotations : — Consd. Salisbury House 
Estate v. Fry, [1930] 1 K. B. 304. Apld. 
Towle v. Improved Industrial Dwellings Co., 
17 Tax Cas. 231. Refd. Re Southern Ry. Co. 
(1935), 153 L. T. 105. 

155. Add. Annotation : — Consd. Westminster 

Corpn. v. Southern Ry. Co., [1936] 2 All E. R. 
322. * 


PART I. SECT. 2, SUB-SECT. 8.— 

. B. it). 

I i. Station agent.} — Held : not 

occupying the land In an official 
capacity under the Crown . — Be 
Cochrans Town fit Kino, [1925] 2 
D. L. It. 650; 56 O. L. R. 477.— 
CAN. 

PART I. SECT. 2. SUB-SECT. 4.— A. 

118 i. Necessity far .} — Christchurch 
(Mayor, etc.) v. Pyne, Gould, 
Guinness, 11928) N. Z. L. R. 318.— 
N.Z. 


PART I. SECT. 2, SUB-SECT. 4. — B. (o). 

•b. Licence to cut timber. ] — The holder 
of a permit to cut timber on Dominion 
lands is not the “ oooupant ” within 
Rural Municipality Act, R. 8. 8. 1920, 
c. 89, of the land lnoluded in the berth ; 
fit since, in assessing him as suoh, the 
assessor acta without jurisdiction, the 
confirmation of the assessment by the 
Saskatchewan Assessment Commission 
does not, under the effect given it by 
sect. 270 of said Act, prevent him from 
defending an action to oolleot the taxes. 
— Buokland Rural Municipality 
v. Donaldson fit Horton, (1928) l 


D. L. R. 436 ; [1928] 1 W. W. R. 40: 
22 Sask. L. R. 326.— CAN. 

to. Lessee of right of troy.] — A lessee 
of a portion of the right of way of the 
Canadian Pacific Railway who is in 
physical possession thereof is subject 
to assessment as an “ occupant ** 
within the City Act, 1926, s. 433(3), 
although the land itself is specially 
exempted by law from taxation. — 
Maple Leaf Milling Co., Ltd. v. 
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156* Add . Annotation : — Consd. Westminster 

Corpn. v. Southern Ry. Co., [1936] 2 All E. R. 
322. 

157# Add. Annotation : — Consd. Westminster 

Corpn. v . Southern Ry. Co., [1936] 2 All E. R. 
322. 

160. Add, Annotations : — Consd. Westminster 

Corpn. v. Southern Ry. Co., [1936] 2 All E. R. 
322. Retd. L. C. C. v. Hackney B. C., 
[1928] 2 K. B. 688. 

162. Add. Annotation ; — Consd. Westminster Corpn. 
v. Southern Ry. Co., [1936] 2 All E. IL 322. 

163. Add. Annotation Consd. Re Southern Ry. 
Co. (1935), 153 L. T. 105. 

163a. .] — Re Southern Ry. Co., No. 

226qq, post. 

171. Add. Annotations : — Consd. Robinson Bros. 
(Brewers), Ltd. v. Houghton & Chester-Le- 
Streot Assessment Committee, [9317] 2 

All E. R. 298. Apld. Metropolitan Electric 
Supply Co. v. Buckingham County Valuation 
Committee, [1939] 1 K. B. 601. Reid. Man- 
chester Corpn. v. Bolton Assessment Com- 
mittee & Westhoughton Urban District 
Council (1930), 144 L. T. 618 ; Railway 
Assessment Authority v. Southern Ry. Co., 
London County Council v. Southern Ry. Co., 
[1936] 1 All E. R. 26. 

178. Add. Annotations : — As to (1) Apld. Gooding 
v. Benfleet Urban District Council (1933), 
49 T. L. R. 298. As to (2) Consd. West- 
minster Corpn. v. Southern Ry. Co., [1936] 
2 A11*E. R. 322. Generally , Retd. New Liver- 
pool Eastliam Ferry & Hotel Co., Ltd. v. 
Ocean Accident & Guarantee Corpn., Ltd. 
(1929), 142 L. T. 349. 

185. Add. Annotation : — Refd. Townley Mill Co. 
(1919), Ltd. v. Oldham Assessment Com- 
mittee, [1936] 1 K. B. 585. 


189. Add. Annotations : — Refd. Ilford Corpn. v. 
Mallinson (1932), 96 J. P. 185 ; Townley 
Mill Co. (1919), Ltd. v. Oldham Assessment 
Committee, [1936] 1 K. B. 585 ; Bertram 
v. Wightman, [1936] 2 All E. R. 487. 

193. Add. Annotation: — As to (1) Refd. Re 
Southern Ry. Co. (1935), 153 L. T. 105. 

202. Add. Annotation : — Refd. Towle t?. Improved 
Industrial Dwellings Co., 17 Tax Cas. 231. 
218. Add. Annotation : — As to (3) Consd. L. C. C. v. 
Hackney B. C., [1928] 2 K. B. 688. 

Sub-sect. 4. — Under Rating and Valuation 
(Apportionment) Act, 1928 (c. 44). 

Agricultural hereditaments.] — See Local 
Government Act, 1929 (c. 17), s. 67, & Nos. 
345a, 552a, 955a, post. 

226a. Industrial hereditaments — Whether used as 
factory or workshop — Test to be applied.] — 

In determining whether a hereditament 
occupied & used as a factory is primarily 
occupied & used for purposes which are not 
those of a factory it is the actual use to 
which the hereditament itself is put that has 
to be considered, & not the use to be made 
of the products of the hereditament or of the 
work there carried on. — Moon (Lambeth 
Revenue Officer) v. London County 
Council, Potteries Electric Traction 
Co., Ltd. v. Bailey (Stoke-on-Trent 
Revenue Officer), [1931 J A. C. 151 ; 100 
L. J. K. B. 153 ; 144 L. T. 410 ; 95 J. P. 
64 ; 47 T. L. R. 154 ; 29 L. O. R. 131 ; 
(1926-31), 2 B. R. A. 573, H. L. 

Annolatums :■ — Consd. Toogood & Sons, ltd. v. Green (1032), 
9(5 J. P. 249. Refd. Uottomley v. West Derby Assessment 
Committee, etc., etc. 11931], 47 T. L. It. 4 08 ; Carmarthen 
Revenue Officer v. United Dairies (Wholesale), Ltd. (1931), 
95 J. P. Jo. 88 : Sedgwick v. Watney, Combe, Ueid & Co., 
[1931] A. C. 447. 


PART I. SECT. 2, SUB-SECT. 5.— C. 

sd. Owner rated for whole property — 
Notice that parcels of land sold to specified, 
persons — Whether sufficient notice of 
change of ownership .] — Clearview, 
Ltd, v. Yatala South District 
Council, [19271 8. A. S. R. 555.— AUS. 

PART I. SECT. 2, SUB-SECT. 6. 

202 i. What amounts to separate 
occupation — Flats.) — Dwelling-houses, 
each hitherto occupied as the residence 
of one family, wore divided by struc- 
tural alterations into separate resi- 
dences, each consisting either of a flat 
or of a single apartment. This work 
was done In some cases by the pro- 
prietors of tho houses, in other cases by 
lessees. The flats were then let on 
yearly leases, & the apartments by the 
month, the rents covering the exclusive 
use of the flats or apartments, 8c the 
use of hall & staircase, central heating 
& supply of hot water, occupier's rates, 
8c the services of a caretaker who per- 
formed a number of duties in con- 
nection with the building : — Held : as 
the tenants of the flats 8c apartments 
were not merely inmates of the houses 
under the landlords, but were exclusive 
occupiers of distinct 8c separate tene- 
ments, -each flat 8c each apartment 
fell to be separately entered in the Roll 
at a yearly rent or value representing 
the proportion of the rent paid to the 
landlord which could fairly be attri- 
buted to the occupation of the herit- 
able subjects. — Wright v. Glasgow 
Assessor, [19381 8. O. 344.— SCOT. 

PART I. SECT. 8, SUB-SECT. 7. 

898 i. Remd.,Z2 8. C. R. 505. 

PART I. SECT. 3, SUB-SECT. 1. 

st. Agreement for exemption — Subse- 
quent valuation.) — An agreement 


between a municipality & a paper mill 
co. exempting the latter from taxation 
held not displaced by a subsequent 
agreement fixing the exemption on the 
basis of a fixed valuation. — Thrice 
Rivers v. Canadian International 
Paper Co., [1939] 1 D. L. It. 439.— 
CAN. 

PART I. SECT. 3, SUB-SECT. 2. 

b. Delete. 

o. For citation read “ Canadian 
Niagara Power Co. v. Stamford; 
Electrical Development Co. v . 
Stamford ; Ontario Power Co. v. 
Stamford. 

e I. Stock assessed for business 

tax.) — Income from stock In a co. 
assessed for business tax is not exempt 
from municipal income tax by Assess- 
ment Aot, R. S. O., 1927, 8. 4 (20).— 
Bradburn v. Peterborough. [1934] 
3 D. L. R. 684 ; O. R. 555.— CAN. 

PART I. SECT. 3, SUB-SECT. 4. 

•a. Agricultural lands ft heritages — 
Piggery. J — Held : entitled to benefit of 
Aot. — Inland Revenue v. Renfrew- 
shire Assessor, [1030] S. C. 345. — 
SCOT. 

»b. Golf course — Additional rent 

paid for grcusbiQ rights.) — Held : not 
entitled to benefit of Act. — Inland 
Revenue v. Rows 8c Cromarty, [1930] 
8. C. 404.— SCOT. 

to. — — House ft garden adjoining 
nursery garden. ] — Held ; not entitled 
to benefit of Act. — Lanarkshire 
Assessor v. Findlay Bros., [1930J 
8. C. 407.— SCOT. 

*d. — .1 — Held: entitled to 

benefit of Act. — Douolas v. Edin- 
burgh Assessor, [1931] S. C. 407. — 
SOOT. 

pen 


se. House ft poultry farm .) — 

Held : they did not fall to be assessed 
as a unum quid. — Carter v. Lanark- 
shire Assessor, [19321 S. C. 424. — 
SCOT. 

st. Farm for breeding silver 

foxes. ) — Held : not entitled to benefit 
of Act. — I nland Revenue v. An dross 
Estates Co., [1930] 8. C. 487.— SCOT. 

sg. House occupied by chief 

constable with grazing ground atUirhed. ) 
— Held : not entitled to benefit of Act. 
— Inland Revenue v. Banff As- 
sessor. [1930] S. O. 552. — SCOT. 

sh. Farmhouse sublet ns dwell- 

ing-house.) — Held: riot entitled to 
benefit of Act. — F ife Assessor v. 
Wemtsb’b Trustees, [1931 J S. C. 412. 
—SCOT. 

sk. Plot rented for future build- 

ing — Ploughed, for crop.) — Held: en- 
titled to benefit of Act. — A btcrcorn 
Estates Co. v. Edinburgh assessor, 
[1935] S. C. 808.— SCOT. 

•t. Dwelling-houses erected by 

small landholders for own use .) — 
Dwelling-houses erected or acquired 
by small landholders for their own 
occupation & use on holdings of which 
they are tenants, & which are not larger 
than Is reasonably necessary for their 
accommodation, are agricultural herit- 
ages 8c entitled to derating. — I nver- 
ness-shire assessor v. Mackay, 
[1 930 J 8. C. 300. — SCOT. 

■v. .1 — Dwelling-houses in 

market gardens devoted to growing 
tomatoes held entitled to derating os 
agricultural lands & heritage®. — 
Robertson v . Lanarkshire Assessor, 
[19381 8. C. 346.— SCOT. 

•j. Industrial lands ft herttages- 
Factory or workshop — Meaning of 
** used **) — In determining the question 
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226b. Potential user Insufficient.] 

— The words “ occupied & used ” as & factory 
in the definition of “ industrial hereditament ” 
in Rating & Valuation (Apportionment) Act, 
1928 (c, 44), 8. 3 (1), imply actual, & not 
merely potential user. Therefore where a 
cotton-mill, though fully equipped & ready 
to restart work at any time, had, at the 
material date been closed for fourteen months 
owing to trade depression : — Held : it was 
not an industrial hereditament. — Yates 
(Revenue Officer for Burnley Assess- 
ment Area) v. Burnley Rating Authority 
(1933), 97 J. P. 226 ; 31 L. G. R. 322. D. 0. 

226c. Particular Instances — Printing 

works of tramway undertaking.] — The owners 
of a tramway undertaking occupied Certain 
printing offices Sc works used exclusively for 
the printing of tramway tickets Sc other 
matter required for the purposes of their 
undertaking. The hereditament in question 
was a factory within the Factory Sc Workshop 
Act, 1901 (c. 22 ) : — Held : the hereditament 
was not primarily occupied Sc used for pur- 
poses which were not those of a factory or 
workshop Sc was therefore an industrial 
. hereditament. — Moon (Lambeth Revenue 
Officer) v, London County Council, 
£1931] A. C. 161 ; 100 L. J. K. B. 163 ; 144 
* L. T. 410 ; 96 J. P. 64 ; 47 T. L. R. 164 ; 


29 L. G. R. 131 ; (1926-81), 2B.B.A. 678, 
H. L. ; affg.f [1931] 1 K. B. 886, 0. A. 

226d. Omnibus repair shop.] — 

An omnibus co. operating a fleet of motor 
omnibuses occupied Sc used a hereditament, 
so far as material to the present appeal, for 
the manufacture of spare parte for the fleet 
& for other manufacturing Sc repair pro- 
cesses distinct from ordinary maintenance in 
connection with the fleet. The hereditament 
was registered as a factory : — Held : the 
hereditament was not occupied Sc used for 
purposes which wore not those of a factory 
or workshop ; (2) the manufacture of an 

article needed to maintain differed from 
“ maintenance ” as used in 1928 Act* 
s. 3 (2), Sc the hereditament, except as to 
one part thereof used as a paint shop, was a 
factory within the sub-sect. Sc was an 
industrial hereditament. — Potteries Elec- 
tric Traction Co., Ltd. v. Bailey (Stoke-on- 
Trent Revenue Officer), [1931] A. C. 161 ; 
100 L. J. K. B. 163 ; 144 L. T. 410 ; 96 J. P. 
04 ; 47 T. L. R. 164 ; 29 L. G. R. 131, H. L. ; 

, (1926-31), 2 B. R. A. 673 ; revsg. S. Q. sub 

nom. Bajley (Stoke-on-Trent Revenue 
Officer) v. Potteries Electric Traction 
C o., Ltd., [1931] 1 K. B. 385, C. A. 

Annotations : — Consd. Bottomley v. West Derby Assessment 
Committee, etc., etc. (1931). 47 T. L. R. 468 ; Cardiff 
Revenue Officer v. Cardiff Assessment Committee, etc., 
etc. [1931] 1 K. B. 47. 


whether “ silent works," works 

standing Idle were or were not in- 
dustrial lands 6c heritages : — Held : 
the word " used " did not mean " fit & 
ready for Immediate use," but meant 
" actually in use," subject to the 

a tfalifl cation that works in whloh for 
tie moment no work was being done 
owing to some temporary cause, as 
contrasted with works for whloh there 
was no reasonable prospect of a re- 
sumption of business In the near 
future, might be regarded as " actually 
in use " for the purposes of the sect. — 
Mitchell Bros. v. inland Revenue, 
Inland Revenue v. Stephens, Sons 
6c Co., [1930] 8. C. 531.— SCOT. 

•k. Rooms in decorators * 

premises where paints mixed.) — Held : 
not entitled to benefit of Act. — Inland 
Revenue v. Edinburgh Assessor 
(Sinclair’s Case), [1930] S. C. 342.— 
SOOT. 


si. Editorial department 

of newspaper premises.) — Held: having 
regard to Sects. 4 (2) & 9 (6) of the 
Act, Sc Factories Act, 1901. s. 149 (4), 
the part of the premises in question 
was used for a purpose other than the 
manufacturing prooess carried on in 
the other part of the premises, & there 
must be apportionment of the valua- 
tion. — Outram 6c Co. v. Inland 
Revenue. [1930] S. O. 351.— SOOT. 


im. Fish hatchery dr fish- 

breeding ponds.) — Held : not entitled to 
benefit of Act.— Inland Revenue v. 
Howibtoun & Northern Fisheries 
Co., [19301 S. C. 355.— SCOT. 

an. Saddler's workshop dr 

smithy forming part of contractor's 
stables.}— -Held : not entitled to benefit 
of Act, as being merely ancillary to 
contractor’s business. — Wordie 6c Co. 
v. Inland Revenue, [1930] S. C. 365, 
— SOOT. 


i0 . Repair shop dr parage 

of contractor .] — Held : not entitled to 
benefit of Act. — Wordie v , Inland 
Revenue (No. 2), [19301 S. 0. 870.— 
SCOT. 

id, — Estate sawmill. } — 

Held; not entitled to benefit of Aot. 
The subject was not a factory or work- 
shop, in respect that the sawmill was 
not carried on " by way of trade or for 
purposes of gain. — Inland revenue 


v. Perthshire Assessor, [1930] S. C. 
379.— SOOT. 

sq. Recreation grounds for 

employees of industrial company .) — 
Had : not entitled to benefit of Act, 
as not being unum quid with factory. — 
Inland Revenue v. Falkirk As- 
sessor, [1930] S. G. 402.— SOOT. 

ar. Corporation slaughter * 

houses.) — Held : entitled to benefit of 
the Act. — Inland Revenue v. Edin- 
burgh Assessor (Slaughterhouses 
Case), [1930] S. C. 429.— SCOT. 

at. Plasterers' premises. ] — 

Held : not entitled to benefit of Act. — 
Inland Revenue v. MTntyre & Co., 
[1930] S. C. 465.— BOOT. 

av. Metal merchants* 

premises where scrap metal cut dr 
bundled for blast furnaces.) — Held : the 
metals were " adapted for sale ” 
within Factory 6c Workshop Aot, 1901. 
a. 149, & so the premises were entitled 
to benefit of the Act. — Brown, Mac- 
FARLANE & CO. V. INLAND REVENUE, 
Inland Revenue v. Edinburgh 
Assessor (Waugh’s Case), [1930] 
S. C. 468.— SCOT. 

aw. Rag merchants' dr sack 

restorers* premises.) — Held: not en- 
titled to benefit of Act, sinoe the 
articles were not altered or “ adapted 
for sale." — Inland Revenue v. 
Easson Bros., [1930] S. C. 480.— SCOT. 

ax. — Joiner *8 workshop be- 

longing to co-operative society & doing 
work for society's property.) — Held : not 
entitled to benefit of Aot, in respect 
that work carried oh was not w by way 
of trade or forpurposee of gain ” with 
Factory & Workshop Act, 1901. — 
Inland Revenue v. Paisley Provi- 
dent Co-operative Society, [1930] 
S. C. 497.— SCOT. 

ay. — Premises for demolish- 

ing dr reconditioning motor ears dr 
selling parts dr scrap.) — Held : en- 
titled to benefit of Act, in respect that 
articles were altered Sc adapted for 
sate.— I nland Revenue «j» Gaplan 
(19301 S. O. 507.— SCOT. 

iz, - — - — Premises of asphalt 

work contractors.) — Held : not entitled 
to benefit of Act. — I nland Revenue 
v. Currie & Co., [19801 S. C. 513.— 
SCOT. 

ta. Plumbers' premAass,}— 


Inland Revenue v. Colin Turner, 
Ltd., [1980] 8. O. 520.— SOOT. 

ab. Warehouse, excise 

office, railway siding . d pend of distil- 
lery.) — Held : not entitled to benefit of 
Act. — D istillers Co. v. Edinburgh 
Assessor, Distillers Co. v. Glasgow 
Assessor, [1931] S. C. 393.— SCOT. 


ag. Peat moss.) — Held : 

not entitled to benefit of Aot. — 
ABERDEENSHIRE ASSESSOR V. MARR’S 
Trustees, [1934] S. C. 204.— SOOT. 


ah. — — .1— Held: not 

entitled to benefit of Act. — Lanark- 
shire Assessor v. Jbffray’s Trus- 
tees. [1936] 8. C. 381.— SCOT. 

si. Blacksmith's house d 

shop.) — Held : entitled to benefit of 
Act. — I nland Revenue v . Wigtown- 
shire Assessor (1930), S. L. T. 381. — 
SCOT. 


ap. Bakehouse, shop dr 

house.) — Held : entitled to benefit of 
Act. — Inland Revenue t>. Wigtown- 
shire Assessor (1930), S. L. T. 381. — 
SCOT. 


ar. Joiner's house d shed.) 

— Held : not entitled to benefit of 
Act. — Inland Revenue v. Wigtown- 
shire Assessor (1930), S. L. T. 381. — 
SCOT, 

ak. Exceptions — Dwelling-house 

— Country bakehouse.) — Held : entitled 
to benefit of Aot. — I nland Revenue 
v. Wigtownshire Assessor, [1930] 
8. C. 543.— SOOT. 


•r. Country smithy.) 

— Held ; entitled to benefit of Act. — 
Inland Revenue v. Wigtownshire 
Assessor, [1930] 8. C. 543.— SCOT. 

m. Country joiner's 

shop. ] — Held: not entitled to benefit 
of Act. — Inland Revenue v. Wig- 
townshire Assessor, [1930] 8. G . 
543.— SCOT. 

af. Retail shop — Workshop 

of garage.) — Held : not entitled to 
benefit of Act. — Inland Revenue v. 
Edinburgh Assessor (Hunter’s 
Gass), [1930] 8. C. 862.— SOOT. 


•f. .} — Held : 

not entitled to benefit of Aot. — 
Scottish Motor Traction Go. v. 
Edinburgh assessor, Wtum, Ltd. 
e. Glasgow Assessor, [1931] S. 0. 
416.*— SCOT. 
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226®. Barge building & repairing 

yard .] — Held : entitled to benefit of Act. — 
Barton (Poplar Revenue Officer) t>. 
Union Lighterage Co., Ltd., [1981] 1 
K. B. 885 ; 100 L. J. K. B. 1 ; 143 L. T. 
650; 94 J. P. 177; 46 T. L. R. 801 ; 74 
Sol. Jo. 581 ; 28 L. G. R. 550 ; (1926-31), 
2 B. R. A. 742, C. A. 

2261. Code® blending warehouse.] 

— Held : entitled to benefit of Act. — 
Barton (Stepney Revenue Officer) v. 
Twining (R.) & Co., Ltd., [1931] 1 K. B. 
385 ; 100 L. J. K. B. 1 ; 143 L. T. 650 ; 94 
J. P. 177 ; 46 T. L. R. 601 ; 74 Sol. Jo. 688 ; 
28 L. G. R. 550 ; (1926-31), 2 B. R. A. 730, 
C. A. 

Annotation : — Folld. Toogood & Sons. Ltd. v. Green, Llpton, 
Ltd. v. Barton (1931), 47 T. L. R. 565. 

226g. Tea blending premises.] — 

Resps. occupied & used premises which were 
registered under the Factory Sc Workshops 
Acts. They imported teas from Ceylon, 
Java, India, China, & other foreign countries. 
The teas were brought to the premises in 
question for blending, sifting, cutting, mill- 
ing, & packing for export abroad for sale 
wholesale to the public as tea. No tea went 
out of the premises until after blending, & 
no blended teas from the premises were 
supplied or distributed to any part of the 
United Kingdom, & no blended teas came 
into the premises, Apart from the basement, 
which was used & occupied solely as a tin- 
box factory, the premises were used («) as 
premises for blending, sifting, cutting, mill- 
ing, Sc packing teas imported from abroad 
so as to make the teas suitable for export 
abroad for sale wholesale to the public as 
tea ; & (6) as premises for exporting abroad 
for sale to the public as blended tea the tea 
leaves so blended. There was no finding 
that wholesale business was carried on on the 
premises : — Held : the primary purpose of 
the occupation & use of the premises was a 
factory purpose. Sc therefore the premises 
must be derated. — Lipton, Ltd. v. Burton, 


[1932] 1 K. B. 204 ; 100 L. J. K. B. 629; 
145 L. T. 476 ; 95 J. P. 211 ; 47 T. L. R. 
565 ; 29 L. G. R. 642 ; (1926-31), 2 B. R. A. 
940, C. A. 

226h. Cold storage.] — A heredita- 

ment was occupied Sc used for the refrigera- 
tion & the refrigerated storage of food & other 
produce. The hereditament was a factory, 
& the refrigeration was effected by means 
of an elaborate process involving the use 
of machinery. Seventy-five per cent, of 
the produce received was already refrige- 
rated & was kept by the occupiers in that 
state : — Held : the hereditament was 

primarily occupied for the purposes of storage 
within exception ( d ) in 1928 Act, s. 8(1). — 
Union Cold Storage Co., Ltd. v. Bancroft 
(Manchester Revenue Officer), [1931] 
A. C. 459 ; 100 L. J. K. B. 271 ; 145 L. T. 
73; 95 J. P. 115; 47 T. L. R. 308; 29 
L. G. E. 279; (1926-31), 2 B. R. A. 886, 
n. L. ; affg., [1931] 1 K. B. 385, C. A. 

Annotations : — Distd. Carmarthen Revenue Officer v. United 
Dairies (Wholesale), Ltd. (1931), 95 J. P. Jo. 88. Refd. 
Union Cold Storage Co. v. Moon, [1932] 2 K. B. 648; 

KUeiker v. Union Cold Storage Co., 1.1939 j 1 All E. R. 23. 

Compare No. 226ss, post. 

226]. Premises where seeds cleaned 

for sale.] — A seed merchant’s warehouse was 
used for the cleansing Sc preparation for sale 
of seeds by the use of machinery. The 
revenue officer objected to the inclusion of 
this hereditament in the special list as an 
industrial hereditament on the ground that 
it was primarily occupied & used for the 
purposes of wholesale distributive business ; 
— Held : it was an industrial hereditament. — 
Hines (Ipswich Revenue Officer) v . 
Eastern Counties Farmers’ Co-operative 
Assocn., Ltd., [1931] A. C. 456 ; 100 L. J. 
K. B. 271 ; 145 L. T. 73 ; 95 J. I\ 115 ; 47 
T. L. R. 308 ; 29 L. G. R. 279 ; (1920-31), 
2 B. R. A. 886, H. L. ; affg., [1931] 1 K. B. 
385, C. A. 

Annotation: — Consd. Toogood & Sons, Ltd. v. Green (1932), 
96 J. P. 249. 


•h. Bespoke tailor's 

premises.] — Held: as to certain pre- 
mises, entitled to benefit of Act ; as 
to other premises, not so entitled. — 
Inland Revenue v. Gunn, Collie & 
Topping, [1930] S. C. 389.— BOOT. 

sk. .)— Held : 

not entitled to benefit of Act. — A ber- 
deen Assessor v. Collie, [1932] 8. C. 
304.— BOOT. 

•1. A— Held : 

entitled to benefit of Act. — B rodik & 
Sons v. Glasgow Assessor, [1932] 
S, 0. 373.— SCOT. 

tm. Bootmaker’s 

premises .] — Inland Revenue v. Mof- 
fat, [1930] 8. C. 412.— SCOT. 

Bn. Boot repairing 

premises .] — Held : not entitled to 
benefit of Act. — G lasgow Assessor 
v. Mathxeson, [1931] S. C. 718.— 
SOOT. 

bo. Photographer’s 

shop dt studio .] — Held : not entitled 
to benefit of Act. — I nland Revenue 
e. Hampton, [1930] S. C. 4X9.— SCOT. 

«p, — — - — Bakehouse db 

baker’s shop.] — Held : entitled to 
benefit of the Act.— I nland Revenue 
v. Malcolm, [1930] S. C. 437. — SCOT. 

tq. — .] — Held • 

not entitled to benefit of Act. — Brown 
(ML Sc A.) v. Glasgow Assessor, [1932] 
8. a 354. — SCOT. 


sr. Saddler' 8 shop 

workshop , J — Held : not entitled to 
benefit of Act.— Inland Revenue v. 
Edinburgh Assessor (Gibson’s & 
Allen’s Cases), [1930] 8. C. 443. — 
SCOT. 

st. Jeweller’s shop & 

workshop A — Held : not entitled to 
benefit of Act.— I nland Revenue v. 
Edinburgh Assessor (Gibson’s & 
Allen’s Cases), [1830] S. C. 443. — 
SCOT. 

•v. Shop for the 

repair of weighing-machines.] — Held: 
not entitled to benefit of Act. — Inland 
Revenue v. avert >(W. & T.), [1930] 
8. C. 490.— SCOT. 

■w. — — — • ]- — Held : 

not entitled to benefit of Act. — 
Avery (W. & T.) v. Glasgow Assessor, 
[1932] S. C. 421.— SCOT. 

ix, Creamery where 

milk pasteurised, chilled, <t bottled, 
prior to distribution.} — Held : entitled 
to benefit of Act.— I nland Revenue 
v. Tranent Co-operative Society, 
[1930] S. C. 503.— SCOT. 


ty. Plumbers * pre - 

miees. ] — Inland Revenue c. Colin 
Turner, Ltd., [1930] S. C. 520. — 


SCOT. 


§z. Premises where 

achinery reconditioned & sold .] — 
eld : not entitled to benefit of Act. — 
hos. W. Ward, Ltd. v. Glasgow 
ssessor.I 19311 S. C. 438 , — SOOT# 


sa. Workshops of 

electrical engineer 8 A — Held : not en- 
titled to benefit of Act. — M'W hirtku 
& Sons v. Glasgow assessor, [1932] 
8. C. 407.— SCOT. 

•b. JSawmakersA — 

Held : not entitled to benefit of Act. — 
Glasgow Assessor t>. Wright, Bind- 
ley & GELL, [1932 J 8. C 393.— SCOT. 

bo. — 1 — Premises of lorry 

db marine engine builders. ]~~ Held : 
entitled to benefit of Act.— Glasgow 
Assessor v. Thorn ycro ft (John I.) 
& Co., [1932] 8. C. 387.— SCOT. 

td. Engraver’s shop.] 

— Held : entitled to benefit of Act. — 
Aberdeen Assessor v. Lumsdkn’s 
Heirs, [1032] s. c. 379.— SCOT. 

i«. Horee-shoers ’ 

premises. ] — Held : not entitled to 
benefit of Act. — W eir & Son v. 
Glasgow Assessor, [1932] S. C. 308«-~ 
SCOT. 

•f. Workshops of co- 

operative society. ]~H eld ; entitled to 
benefit of Act. — S t. Cuthbkrt’b Co- 
operative Assocn. v. Edinburgh 
Assessor, [1931] 8. C. 386.— SOOT. 

ig. .h-Ilehl : 

not entitled to benefit of Act.— 8 t. 
CuTHBERT’S CO-OPERATIVE ASSOCN. V. 

Edinburgh Assessor, [1982] 9. C. 
340— SCOT. 

•b. t A — Held : 

not entitled to benefit of Act.— 
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226k. .] — Held : entitled to 

benefit of Act. — Pritchard (Cardiff 
Revenue Officer) v. Lewis (William) & 
Sons, [1931] 1 K. B. 386 ; 100 L. J. K. B. 
1 ; 143 L. T. 660 ; 94 J. P. 177 ; 46 T. L. R. 
601 ; 74 Sol. Jo. 661 ; 28 L. G. R. 650 ; 
(1926-31), 2 B. R. A. 742, C. A. 

Annotation : — Retd. Toogood & Sons, Ltd. v. Green (1932), 
101 L. J. K. B. 453. 

2261. .] — Applts., a firm 

of seed merchants, owned & occupied a 
hereditament consisting of a large warehouse, 
used for cleaning & testing seeds of their own 
growth for the purposes of sale, & certain 
subsidiary buildings, including offices, which 
were admittedly not used for industrial pur- 
poses. The hereditament was registered as 
a factory* A claim that the hereditament 
was an industrial hereditament was opposed 
by the Crown on the ground that the premises 
were primarily occupied & used for the pur- 
poses of a retail shop. By a special case 
stated it was found that ail the seeds were 
sold to customers other than the trade, that 
orders for the same were received by applts. 
at their offices, <fe that the seeds were des- 
patched from the warehouse in fulfilment of 
, such orders. At the hearing in the House of 
Lords, in answer to a request by the House 
for further information as to the exact nature 


of the uses to which the hereditament was 
put, it was agreed that the seeds were sold in 
approximately equal quantities to trade 
customers & to customers other than the 
trade, that the retail sales were effected 
either by travellers or by letters addressed 
to the hereditament or by telephone ; that 
the offices had none of the physical features 
of a shop, Sc that the applts. had no accommo- 
dation adapted for the purpose of the 
hysic&l resort of customers : — Held : the 
ereditament was not primarily occupied & 
used for the purposes of a retail shop & it 
was an industrial hereditament. — Toogood 
& Sons, Ltd. v. Green, [1932] A. C. 663 ; 
101 L. J. K. B. 453 ; 147 L. T. 201 ; 96 

J. P. 249 ; 48 T. L. R. 463 ; 76 Sol. Jo. 468 ; 
30 L. G. R. 301, H. L. 

Annotations : — Comd. McGowan e/Oagoldcross Assessment 
Committee, West Riding- of Yorkshire, [1936] 2 All E. R. 
170 ; Ritz Cleaners, Ltd. v. West Middlesex Assessment 
Committee, [1937] 2 All E. R. 368. 

226m. Wool sorters.] — Held : 

entitled to benefit of Act. — Wbatbdbjrhead 
(Bradford Revenue Officer) v. Bradford 
Assessment Committee Sc Laycock, Son Sc 
Co., Ltd., [1931] 1 K. B. 386; 100 L. J. 

K. B. 1 ; 143 L. T. 660 ; 94 J. P. 177 ; 46 
T. L. R. 001 ; 74 Sol. Jo. 028 ; 28 L. G. K. 
550 ; (1920-31), 2 B. R. A. 032, C. A. 


Dalzikl Co-operative Society v. 
Motherwell & Wishaw Assessor, 
Cauldke Co-operative Society v. 
Lanarkshire Assessor, [1932] S. C. 
413. — SCOT. 

•j. Motor repair 

shop. ] — Held : entitled to benefit of 
Act. — Glasgow assessor v. Hender- 
son & Co., [1932] S. C. 337.— SCOT. 

ik. Monumental 

sculptor's yards & workshops. ] — Held : 
entitled to benefit of Act. — Muir & 
Gray v. Glasgow assessor, [1932] 
S. C. 313.— SCOT. 

•1. Electrical repair 

shop acting for insurance company .) — 
A co., whose principal business was 
the repair of electrical machines, 
occupied premises consisting of a 
largo engineering shop & the ordinary 
adjuncts. The premises bore no re- 
semblance, either internally or ex- 
ternally, to a retail shop. No pro- 
vision was made for the reception of 
customers, & the bulk of the oo.’s 
business was done to the orders of an 
insurance co., one of the conditions 
of whoso policies was that, in the 
event of the breakdown of machinery 
insured, the insurance co. oould either 
repair the machinery or pay for its 
repair at their option : — Held :. the 
lnsuranoe oo. occupied a position 
analogous to that of a middleman. Sc 
that, in the whole olroumstanoes, the 
subjects did not fall within the ex- 
ception of a " retail shop ” but fell to 
be entered as “ industrial lands Sc 
heritages/’ — British Electrical Re- 
pairs, Ltd. v. Glasgow Assessor, 
[1933] S. a 322.— SOOT. 

an. Distributive wholesale 

business — Wholesale seed mercJumts ' 
premises where seeds cleaned, stared, db 
sold,) — Held: not entitled to benefit 
of Act. — Ini and Revenue v, Donald- 
son & Co., [1930] S. C. 348.— SCOT. 

so. Premises of 

wholesale manufacturing chemists also 
dealing in proprietary medicines . } — 
Held : the premises were Industrial, 
but were subject to apportionment. — 
Inland Revenue t». Hatriok Sc Oo., 
[1930] S. C. 359.— SCOT. 

ap. — Premises where 

proprietary whisky blended, bottled. 


boxed, db dispatched.) — Held : not 
entitled to benefit of Act. — Inland 
Revenue v. Johnnie Walker & 
Sons, [19301 8. C. 372.— SCOT. 

«q. .1 — Held : 

entitled to benefit of Act. — Buchanan 
(James) & Co. v. Glasgow Assessor, 
[1932] S. C. 358.— SOOT. 

sr. Factory for treat- 

ing brewers' draff , grain, db yeast.]—- 
Held : entitled to benefit of Act. — 
Inland Revenue v. Brewers Food 
Supply Co. (No. 2), [1930] S. C. 383.— 
SCOT. 

st. Warehouse of 

glass manufacturers where glass rut to 
suit customers.) — Held : not entitled to 
boneflt of Act. — P ilktngton Bros. v. 
Inland Revenue, [1930] S. C. 387. — 
SCOT. 

sv. .J—Held: 

entitled to benefit of Act. — Pilkington 
Bros. v. Glasgow Assessor, [10321 
8. C. 330.— SCOT. 

sw. Premises for the 

repair of packing cases db washing of 
bottles of whisky blenders.) — Held : not 
entitled to benefit of Act. — WnrrE 
Horse Distillers v. Inland 
Revenue, [1930] 8. C. 426.— SCOT. 

sw. Wool brokers* <t' 

Wool merchants' premises.) — Held: not 
entitled to benefit of Act.— M*L eod & 
Sons t\ Inland Revenue, [1930] 8. C. 
434.— SCOT. 


•ww. Brewers* pre- 

mises where beer chilled, carbonised, 
bottled, packed, db dispatched .] — Held: 
not entitled to benefit of Act. — 
Inland Revenue v. Maclachlans, 
Ltd.. [1930] S. C. 449.— SCOT. 

txx, .] — Held: 

not entitled to benefit of Act. — Inland 
Revenue v. William Younger & Co., 
[1930] S. C. 548.— SCOT. 

gyy. Premises for oil- 

blending.) — Held : not entitled to 
benoflt of Act. — Inland Revenue e. 
Sharp & Co., [1930] S. C. 463.— 
SCOT. 

sxx. Printing machine 

manufacturers * distributing depot — Old 
machines taken in part payment, recon- 
ditioned db sold.) — Held: not entitled 
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to benefit of Act. — Inland Revenue 
v. Dawson, Payne & Elliott, [1930] 
8. C. 493.— SCOT. 

aaa. Creamery where 

milk pasteurised, chilled, db bottled, 
prior to distribution.) — Held: entitled 
to benefit of Act. — Inland Revenue 
v. Tranent Co-operative Society. 
[1930] 8. C. 5 03 — SCOT. 

sbb. Premises where 

coffee essence bottled & pasteurised .) — 
Held : entitled to benefit of Act. — 
Paterson & Sons r. Glasgow 
Assessor, [1931] S. C. 432. — SCOT. 

sco. Warehouse in 

Scotland of English brewery used for 
quieting, fining, bottling, db maturing 
beer.) — Held : not entitled to benefit 
of Act. — Inland Revenue v. Whit- 
bread & Co., [1930] 8. C. 516. — SCOT. 

add. Premises where 

grain cleaned db dressed to make it fit 
for sale. ] — Held : entitled to benefit of 
Act. — Inland Revenue ». Aberdeen 
Commercial Co., Inland Revenue v. 
Hutcheon, [1930] 8. C. 555. — SCOT. 


see. Wholesale pro- 

duce dealers ham curers .) — Held : 
not entitled to benefit of Act. — L aird 
& Co. v. Glasgow Assessor, [1931] 
S. C. 442.— SCOT. 

sff. Purposes of storage 

— Duty-free warehouse of distillery.}-— 
Held : not entitled to benefit of Act. — 
Distillers Co. v. Inland Revenue. 
[1930] S. C. 329.— SCOT. 


agg. .)-—Held: 

not entitled to benefit of Act. — S cot- 
tish Malt Distillers, Ltd. v. Inland 
Revenue, [1930] S. C. 335. — SCOT. 


•bh. Premises of cold 

storage company.) — Held : not entitled 
to benefit of Act. — U nion Cold 
Storage Co. v. Inland Revenue, 
[1930) S. C. 337.— SCOT. 


■jj. — ; Wholesale seed 

merchants* premises where seeds cleaned, 
stored , & sold .) — Held : not entitled to 
benefit of Act. — I nland Revenue v . 
Donaldson & Co., [19301 S. C. 348. — 
SCOT. 


akk. - — ; Contractor's build- 

ing where fodder cut, crushed, db mixed 
by machinery .] — Held : not entitled to 
benefit of Act. — W obdie 3c Co. v. 
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226 n. ! Scrap metal works.] — Held : 

entitled to benefit of Act. — Pickin (Lang- 
baurgh Revenue Officer) v. Langbaurgh 
Assessment Committee ft Robert Cheyne 
& Co., I/TD., [1931] 1 K. B. 386 ; 100 L. J. 

K. B. 1 ; 143 L. T. 650 ; 46 T. L. R. 601 ; 
74 Sol. Jo. 629 ; (1926-31), 2 B. R. A. 742, 
C. A. 

226 o. .] — Held : entitled to 

benefit of Act. — Lofthouse (Langbaurgh 
Revenue Officer) v. Langbaurgh Assess- 
ment Committee & A. Bainbridge, Ltd., 
[1931] 1 K. B. 388 ; 100 L. J. K. B. 1 ; 143 

L. T. 650 ; 46 T. L. R. 601 ; 74 Sol. Jo. 
629 ; (1926-31), 2 B. R. A. 742, C. A. 

226 p. Rag sorters.] — A rag 

merchant's warehouse was occupied & used, 
as to one-third of its area, for the grading, 
blending & sorting of rags, &, as to two- 
thirds, for the storage of rags (a) awaiting 
these .processes ; (b) in the course of pre- 

paration ; & (c) fully dealt with & ready for 
despatch to the rag merchant’s customers. 
The rags, after being subjected to the above 
processes, were sold wholesale to heavy 
woollen cloth manufacturers for use in the 
heavy woollen cloth industry, & until so 
treated were useless for that purpose. The 
revenue officer objected to the inclusion of 
these premises in the special list as an 
industrial hereditament, on the ground that 
the premises were primarily occupied & used 
for the purposes of wholesale distributive 
business or for the purposes of storage : — 
Held: (1) the hereditament was primarily 
occupied & used not for the purposes of 
wholesale distributive business, but for the 
conversion of the articles which entered the 
hereditaments, into finished & saleable 
articles by means of the processes to which 
they were there subjected, & that this was an 
adaptation for sale ; (2) the storage was 

merely incidental to those processes. There- 
fore the hereditament was an industrial 


hereditament. — Kaye (Dewsbury Revenue 
Officer) v. Burrows & Dewsbury Assess- 
ment Committee, [1931] A. C. 454 ; 100 
L. J. K. B. 271 ; 145 L. T. 73 ; 95 J. P. 115; 
47 T. L. R. 308 ; 29 L. G. R. 279 ; (1926-31), 
2 B. R. A. 886, H. L. ; affg., [1931] 1 K. B. 
385, C. A. 

228q. Bakehouse & baker’s shop.] 

— Resp. carried on a retail business in bread Sc 
confectionery in a hereditament comprising 
a shop with living rooms over Sc a bakehouse 
in the rear : — Held : the bakehouse, which 
made goods for the business, although a 
factory, was an ordinary part of a baker’s 
shop, & the whole hereditament was primarily 
occupied & used for the purposes of a retail 
shop. Sc was therefore not an industrial 
hereditament. — Finn (Wimbledon Revenue 
Officer) v. Kerslake, [1931] A. C. 457 ; 
100 L. J. K. B. 271 ; 145 L. T. 73 ; 95 J. P. 
115; 47 T. L. R. 308 ; 29 L. G. R. 279; 
(1920-31), 2 B. R. A. 888, H. L. ; revsg 
[1931] 1 K. B. 385, C. A. 

Annotations : — Distd. Toogood & Sous, Ltd. v. Green (1932), 
96 J. P. 249. Folld. Wilkinson r. Sibley, (19321 1 K. B. 
194. Consd. McGowan v. Osgoldoross Assessment Com- 
mittee, Wost Riding of Yorkshire. [1936] 2 All E. R. 170; 
Ritz Cleauers. Ltd. r. Wost Middlesex Assessment Com- 
mittee. [1937] 2 All E. R. 308, 

226r. .] — Held : entitled to 

benefit of Act. — Luton Revenue Officer 
v. Deeley, [1931] 1 K. B. 380 ; 100 L. J. 
K. B. 1 ; 143 L. T. 650 ; 94 J. P. 177 ; 46 
T. L. R. 601 ; 74 Sol. Jo. 590 ; 28 L. G. R. 
550 ; (1926-31), 2 B. R. A. 742, C. A. 

226s. Motor repair shop & garage.] 

— A garage & motor repair depot was occu- 
pied & used for repairing motor cars, motor 
boats & agricultural tractors brought or sent 
to the premises by the owners, for garaging 
cars, & for the sale of petrol & small motor 
accessories, but the greater part of the 
business there carried on consisted in the 
repair of motor cars : — Held : the heredita- 
ment was primarily occupied Sc used for the 


Inland Revenue, [1930] 8. C. 365. — 
SCOT. 

•11. Factory for treat * 

ing brewers* draff, grain, dr yeast .] — 
Held : entitled to benefit of Aot. — 
Inland Revenue v. Brewers Food 
Supply Co. (No. 2), [1930] S. C. 383.— 
SCOT. 

•mm. Premises of 

public works contractor .) — Held : not 
entitled to benefit of Act. — Inland 
Revenue v. Melville, Dundas Sc 
Whitbon, [19301 S. C. 477.— SCOT. 

»nn. Warehouse in 

Scotland of English brewery used for 
quieting, fining, bottling, dr maturing 
beer. 1 — Held: not entitled to benefit 
of Aot, — Inland Revenue v. Whit- 
bread ft Co., [1930] S. C. 516.— SCOT. 

too. Wholesale pro- 

duce dealers dr ham curers. ] — Held : not 
entitled to benefit of Act. — Laird Sc 
Co. v. Glasgow Assessor, (1931 J S. C. 
442.— SCOT. 

•PP. Premises where 

machinery reconditioned dr sold. ] — 
Held : not entitled to benefit of Act, — 
Thos. W. Ward, Ltd. v. Glasgow 
Assessor, [1931] S. C. 438. — SCOT. 

irr. Primary purpose 

other than that of factory or workshop — 
Refuse destructor of town council .] — 
Held : not entitled to benefit of 
Act. — P aisley Assessor v. Inland 
Revenue, [1930] 8. C. 339. — SCOT. 

stt. — — Photographer* s 

shop 4? studio.] — Held : not entitled to 


benefit of Act. — Inland Revenue v. 
Hampton, [1930] S. C. 419.— SCOT. 

too. Corporation 

slaughterhouses.] — Held: entitled to 
benefit of the Act, as the premises were 
primarily occupied & used for the 
purpose of a factory or workshop, Sc 
not for providing the necessary 
statutory facilities for the slaughter of 
animals, a purpose which would have 
brought the premises within ex- 
ception (/). — Inland Revenue v. 
Edinburgh Assessor (Slaughter- 
houses Case), [19301 S. C. 429. — 
SCOT. 

8pp. Manufacturing dr re- 

pairing shops of steamship owners .) — 
Held : entitled to benefit of Act. The 
premises were occupied for the pur- 
poses of manufacture & repair, wbioh 
were factory purposes, & as they were 
expressly included among factories by 
the Factory ft Workshop Act, 1901, 
Sohed. VI, they were within the 1928 
Act. — Inland Revenue v. Clan Line 
Steamers, [1930J S. C. 445.— SCOT. 

tqq. Creamery where 

milk pasteurised , chilled, & bottled, 
prior to distribution.) — Held : entitled 
to benefit of Act.— Inland Re venue 
v. Tranent Co-operative Society, 
[1930] 8. a 503.— SCOT. 

sit. Freight-transport lands dr herit- 
ages — Dock purposes — Ground* ware- 
houses, custom-house, dr cattle sheds at 
docks .) — As regarded the buildings 
belonging to the dock authority ft the 
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ground within the dock precincts 
leased to shipowners, the Inland 
Revenue Officer, in view of an under- 
taking given in Parliament, conceded 
that, with the exception of the custom- 
house, they were freight -transport 
lands Sc heritages. 

As regarded the custom-house, the 
buildings erected & owned by the 
occupiers, the ground out-wlth the 
dock precincts leased to the occupiers. 
Sc the cattle sheds : — Held : they were 
not freight transport subjects, in 
respect that they were not occupied & 
used for dock purposes as part of a 
dock undertaking, but for the special 
purposes of the occupiers. — Clyde 
Navigation Trustees v. Inland 
Revenue, Inland Revenue v. Kirk- 
wall Assessor, [1930] S. C. 454. — 
SCOT. 


stt. Dock purposes — Offices let to 

tevedores by dock company.) — Held: 
ntitled to benefit of Aot. — C lyde 
Javigation Trustees v. Glasgow 


szz. Cattle sheds adjacent to 

pier or dock.]— Held : not entitled to 
benefit of Act. — Inland Revenue v. 
Orkney Steam Navigation (1930), 
S. L. T. 284. — SCOT. 


saa. Who may appeal as to classifica- 
tion— Officer of Inland Revenue — Sect. 
9 (lO).h-Held: an appeal at his 
instance was competent. — Inland 
Revenue v. Brewers Food Supply 
Co., [19301 8. C. 333. — SOOT* 
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purpose of a retail shop, as defined by 1928 
Act, within exception ( o ) in sect. 3 (1), & was 
not an industrial hereditament, — T urpin v. 
Middlesbrough Assessment Committee & 
Bailey, [1931] A. C. 451 ; 100 L. J. K, B. 
271; 145 L. T. 73; 95 J. P. 115; 47 
T. L. R. 308 ; 29 L. G. R. 279 ; (1926-31), 

2 B. R. A. 886, H. L. ; revsg [1931] 1 K. B. 
385, 0. A. 

Annotations : — Polld. Wilkinson v. Sibley. [1932] 1 El. 6. 194. 
biftd. Toogood Sc Sons, Ltd. v. Green (1032), 96 J. P. 249. 
Consd. McGowan v. Osgoldcross Assessment Committee, 
West Riding of Yorkshire, (1936 J 2 All E. R. 170 ; Rita 
Cleaners, Ltd. v. West Middlesex Assessment Committee, 
[1037) 2 All E. R. 368. 

226 1. .] — A hereditament was 

occupied & used for the repair of motor cars 
& the storage of motor cars undergoing 
repair, <fc for the storage of spare parts & 
accessories needed for repairs, <fc petrol was 
sold there as incidental to such repairs only. 
The occupiers owned other premises in the 
borough, where they sold cars & motor 
accessories : — Held : the hereditament was 
primarily occupied & used for the purpose 
of a retail shop, as defined by 1928 Act, 
within exception ( b ) in sect. 3 (1), & 

, was not an industrial hereditament. — Kaye 
(Barnsley Revenue Officer) v. Eyre 
Bros., Ltd., [1931] A. O. 461 ; 100 L. J. 

* K. B. 1 ; 146 L. T. 73 ; 95 J. P. 115 ; 47 
T. L. R. 308 ; 29 L. G. R 279 ; (1926-31), 

2 B. R. A. 880, H. L. ; revsg., [1931] 1 K. B. 
385, 0. A. 

Annotation : — Disfcd. Toogood Sc Sons, Ltd. v. Green (1932), 

96 J. P. 249. 

22»6u. — Beer bottling premises.] — 

Brewers occupied a bottling store in which 
beer brewed by them elsewhere was matured, 
carbonated, filtered & bottled, & from which, 
after the bottles had been corked & labelled, 
it was distributed to the trade. The beer 
when it entered the premises was unmarket- 
able, & was converted by processes carried 
on therein into the commodity known as 
bottled beer. The hereditament was a 
factory within Factory & Workshop Acts. 
The revenue officer objected to the inclusion 
of the hereditament in the special list as an 
industrial hereditament under 1928 Act, 
s. 8, on the ground that it was primarily 
occupied & used for the purposes of dis- 
tributive wholesale business within excep- 
tion (c) in sect. 3(1) : — Held : the treatment 
to which the beer was subjected in the here- 
ditament was not a mere prelude to distribu- 
tion, but changed the liquid from an un- 
finished article to a finished one, namely, 
bottled beer, which was not ready for 
distribution until the bottles had been 
corked & labelled, & the hereditament did 
not fall within the exception & was there- 
fore an industrial hereditament. — Sedgwick 
(Camberwell Revenue Officer) v. Camber- 
well ‘Assessment Committee & Watney, 
CoMBri, Reid & Co., [1981] A. C. 447 ; 100 
L. J. K. B. 271 ; 145 L. T. 73 ; 95 J. P. 116 ; 

47 T. L. R. 308 j 29 L. G. R. 279 ; (1926-31), 

2 B. R. A. 880, H. L. ; affg., [1931] 1 K. B. 
385, O. A. 

Annotation : — Folld. Toogood 8c Sons, Ltd. v. Green, Lipton, 
Ltd. v. Barton (1931), 47 T. L. R. 565. 

220v. Chain cable testing estab- 

lishment.] — ReepB. occupied & used a testing 
establishment for the purpose of carrying on 
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the business of testing do finishing cables & 
anchors under a licence from the Board of 
Trade, pursuant to the Anchors & Chain 
Cables Act, 1899, & they gave certificates in 
respect of the cables & anchors which had 
passed the tests. The Act of 1899 pro- 
hibited the sale in this country of anchors & 
cables which had not been proved according 
to its provisions. The hereditament was 
admitted to be a factory within Factory & 
Workshop Acts. The processes employed 
involved the manufacture & replacement of 
faulty links in cables or faulty parts in 
anchors, & the scaling, tarring & finishing of 
cables & anchors before delivery to the 
ultimate consignees. The revenue officer 
objected to the inclusion of the hereditament 
in the special list as an industrial heredita- 
ment on the ground that it was primarily 
occupied & used for purposes which were not 
those of a factory or workshop within 
exception (/) in 1928 Act, s. 3 (1): — 
Held : the hereditament was primarily 

occupied & used for the purpose of testing 
operations, which were not factory purposes, 
& fell within the exception. — Grove (Dudley 
Revenue Officer) v. Lloyd’s British 
Testing Co., Ltd., [1931] A. C. 450 ; 100 
L. J. K. B. 271 ; 145 L. T. 73 ; 95 J. P. 116; 
47 T. L. R. 308 ; 29 L. G. R. 279 ; (1920-31), 
2 B. R. A. 886, H. L.-, revsg., [1931] 1 K. B. 
386, C. A. 

226 w. OU-blendlng factory.] — 

Held : entitled to benefit of Act. — Poplar 
Revenue Officer v. Poplar Assessment 
Committee (1930), 99 L. J. K. B. 610 ; 143 
L. T. 490 ; 94 J. P. 142 ; 46 T. L. R. 428 ; 
74 Sol. Jo. 320 ; 28 L. G. R. 327 ; (1926-31), 
2 B. R. A. 502, D. 0. 

226x. Bespoke tailor’s workshop.] 

— Held : not entitled to benefit of Act. — 
Staincross Revenue Officer v. Stain- 
gross Assessment Committee & White- 
head (1930), 143 L. T. 525 ; 94 J. P. 101 ; 
46 T. L. R. 516 ; 28 L. G. R. 414 ; (1926-31), 
2 B. R. A. 698, D. C. 

220y. Retail shop on same 

premises.] — Reaps, were the occupiers of a 
hereditament entered by the assessment 
committee in the special list. & therein 
apportioned as to £50 industrial user & as to 
£146 non-industrial user. The revenue 
officer appealed against the inclusion of the 
hereditament in the special list on the ground 
(inter alia) that it was primarily occupied & 
used for the purposes of a retail shop. The 
hereditament consisted of a three-storied 
building which was in the sole occupation of 
resps., who were bespoke tailors & outfitters. 
They also owned a retail shop for the sale of 
shirts, collars, socks, hats & ties on the same 
premises in which the manufacture of clothes 
was carried on. The hereditament was 
registered as a workshop : — Held ; as a 
matter of law the hereditament could not 
be dissected as being occupied & used partly 
as a retail shop but mainly as a workshop. 
The business conducted on the hereditament 
was a unified business & the workshop must 
be treated as ancillary to the trade or 
business of a retail shop. — Wilkinson 
(Taunton Revenue Officer) t>. Sibley A 
Donovan [1932] 1 K. B. 104 ; 101 L. J. K . B, 
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26 s 146 L. T. 1 ; 95 J. P. 208 ; 29 L. G. B. 
633 ; (1926-31), 2 B. B. A. 926, 0. A. 

Annotations : — Oonsd. Too^ood 6c Sons, Ltd. v. Green, fl932] 

1 K, B. 204 ; McGowan v. Osgoldcross Assesmnent Com- 
mittee. West Biding of Yorkshire. ri936] 2 All E. R. 170. 

226z. r Receiving office of dyers & 

cleaners.] — Held: not entitled to benefit of 
Act. — Ideal Cleaners & Dyers, Ltd. v. 
WEST Middlesex Assessment Committee 
& Revenue Officer for West Middlesex 
(1930), 143 L. T. 483 ; 94 J. P. 139 ; 46 
T. L. R. 371 ; 74 Sol. Jo. 319 ; 28 L. G. R. 
341 ; (1926-31), 2 B. R. A. 630, D. C. 

226aa. Processes carried out on 

premises.] — A firm of cleaners Sc dyers were in 
occupation under a lease for years of a here- 
ditament situated in a busy shopping street 
in a London suburb. The hereditament, 
which had the external appearance of a shop, 
consisted of three floors, there being five 
rooms on the ground floor, two on the first 
floor, Sc two on the second floor. One of the 
rooms on the ground floor was entered from 
the street & had a counter for receiving & 
despatching goods ; another room on that 
floor which faced the street & had a plate- 
glass window contained a plant for cleaning & 
drying articles ; all the other rooms on the 
ground Sc first floors were used for purposes 
connected with the work of cleaning & 
dyeing, & the rooms on the second floor were 
unused. The firm dealt direct with members 
of the public & did not work for any other 
firm. Articles received for cleaning were 
brought to the hereditament by c us timers & 
by the firm’s vanmen, who collected from two 
receiving offices maintained by the firm, & 
from an agency, & from customers’ houses in 
response to orders received by post or tele- 
phone. Not Inore than one-third of the 
articles received at the hereditament was 
brought there by the customers themselves. 
Most of the articles brought by the customers 
to the hereditament were, after cleaning, 
delivered to the customers by the firm’s 
vanmen : — Held : the proper legal inference 
from these facts was that the hereditament 
as a whole was primarily occupied & used for 
the purposes of a “ retail shop ” ; &, accord- 
ingly, it was a retail shop Sc therefore not an 
industrial hereditament, Sc was not derate- 
able. The question whether or not upon the 
ascertained facts the purposes for which a 
hereditament is used <fc occupied are those 
of a “ retail shop,” as defined for the pur- 
poses of Rating Sc Valuation (Apportion- 
ment) Act, 1928 (c. 44) ; by sect. 3 (4), 
thereof, is a question of law Sc not of fact. — 
Ritz Cleaners, Ltd. v. West Middlesex 
Assessment Committee, [1937] 2 K. B. 
042 ; [1937] 2 All E. R. 308 ; 106 L. J. K. B. 
398 ; 167 L. T. 423 ; 101 J. P. 307 ; 53 
T. L. R. 688 ; 81 Sol. Jo. 337 ; 35 L. G. R. 
309, C. A. 

226 bb. Newspaper offices Sc printing 

works — Apportionment of editorial Sc adver- 
tising rooms.] — Printing offices & works in 
which a newspaper was composed, printed, 

Sc published, were included in the special list 
under 1928 Act as an industrial heredita- 
ment, Sc an apportionment was made of the 
net minimi value of the hereditament accord- 
ing as its various parts were used for industrial 
or non-industrial purposes - Held : (1) the 
hereditament was properly included in the 
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special list as an industrial hereditament, as 
the composing, printing, Sc publishing of a 
newspaper was the making of an article Sc 
the adapting for sale of an article within 
Factory Sc Workshop Act, 1901 (c. 22), 
s. 149, Sc therefore the hereditament came 
within the definition of & non-textile factory, 
the primary purpose for which the heredita- 
ment was occupied & used being an industrial 
purpose ; (2) the annual value of the heredi- 
tament must be apportioned according to the 
occupation & use thereof for industrial 
purposes, & the occupation Sc use for other 
purposes ; those portions of the premises 
which were occupied Sc used for printing, 
composing, engraving, publishing & circu- 
lating were used for industrial purposes Sc 
entitled to be derated, but that those portions 
of the premises which were occupied & used 
for the editorial department, general adminis- 
trative offices & clerical staff, advertising 
department, stationery counter, Sc returns 
store were used for non-industrial purposes 
Sc not entitled to be derated. — Cardiff 
Revenue Officer v. Cardiff Assessment 
Committee & Western Mail, Ltd., Cardiff 
Revenue Officer v, Cardiff Assessment 
Committee & David Duncan & Sons, Ltd., 
Westminster Revenue Officer v. Daily 
Mirror Newspapers, Ltd., [1931] 1 K. B. 
47 ; 99 L. J. K. B. 072 ; 143 L. T. 500 ; 94 
J. P. 146 ; 40 T. L. R. 499 ; 74 Sol. Jo. 466 ; 
28 L. G. R. 372 ; (1926-31), 2 B. R. A. 542, D. C. 

226cc. Printing works with shop.] — 

Applt. occupied an hereditament consisting 
of a printer’s works & shop, which did not 
form a large part of the business, but in which 
some orders for printing work were received. 
All the printing work was done in fulfilment 
Sc not in expectation of orders. A newspaper 
was printed on the premises. The premises 
had until Jan. 1934, oeen rated largely as an 
industrial hereditament, but the assessment 
committee then altered the rating to general. 
Quarter sessions held on appeal that this was 
an industrial hereditament. The assess- 
ment committee appealed : — Held : the here- 
ditament was industrial, for it was primarily 
occupied Sc used as a factory, for the purpose 
of doing work Sc labour in accordance with 
orders given by customers, Sc the handing 
over of & receiving payment for the work 
did not make the premises a retail shop. — 
McGowan v. Osooldcross Assessment Com- 
mittee, West Riding of Yorkshire, [1930] 
2 All E. R. 170 ; 80 Sol. Jo. 014, D. C. 

226dd. Wholesale dairy.]— Keeps., 

who were wholesale dairymen, occupied Sc 
used certain premises for carrying out the 
processes of cleaning Sc pasteurising milk Sc 
of cheesemaking. The milk, after cleaning 
Sc pasteurisation, & the cheese after ripening, 
were sent to the respondents’ selling centres. 
The assessment committee found that the 
premises were an industrial hereditament Sc 
were entitled to be derated : — Held : as the 
question was one of fact, Sc as there was no 
evidence on which the conclusion of the 
assessment committee could be varied, their 
decision must be affirmed. — Carmarthen 
Revenue Officer v. United Dairies 
(Wholesale), Ltd. (1931), 47 T. L. R. 233 ; 
76 SoL Jo. 138. 

226ee. Meaning ol " conttgu©us. M ]-~-The only 
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point decided in this case which was then 
remitted to sessions for further consideration 
of other points was that a hereditament in 
the occupation of the reaps, was not 
, 44 contiguous ” to another 235 yards away, 

& that Quarter Sessions was wrong in law 
in holding that it was contiguous so as to be 
treated as forming one hereditament with the 
other premises for purposes of de-rating. — 
Southwark Revenue Officer v. Hoe (R.) 
<fe Oo., Ltd. (1930), 143 L. T. 544 ; 94 J. P. 
170 ; 40 T. L. R. 528 ; 28 L. G. R. 440 ; 
(1920-31), 2 B. R. A. 723. 

226ft. .] — The word 44 contiguous ” must 

be construed in its ordinary <fe proper sense 
as meaning 44 touching,” & not in its loose 
sense as meaning “ neighbouring.” 

In five cases properties in the same occupa- 
tion as the main industrial hereditaments 
were alleged to be part of the main industrial 
hereditament as being contiguous thereto. 
The distance in a direct line between the two 
properties sought to be treated as part of a 
single hereditament varied from 20 yards 
to 00 y^rds. In one case the properties 
were only separated by a public thorough- 
fare, but in that case the property sought to 
’ be added was used as a stable. In the other 
four cases the properties were separated by 
, other properties in different ownership : — 
Held : the two properties ir. four of the cases 
were not contiguous to each other & therefore 
could not be treated as parts of a single 
hereditament within sect. 3 (3), & in the fifth 
case, inasmuch as the property sought to be 
added was used as a stable, & therefore, 
under sect. 3 (2), was to be deemed not to 
form part of the factory or workshop, it 
could not therefore be one of the properties 
which 44 are used as parts of a single . . . 
factory ” witliin sect. 3 (3). — Spillers, Ltd. 
v. Cardiff Assessment Committee & 
Pritchard (Cardiff Revenue Officer), 
Pierce (Wirral Revenue Officer) v. 
Wirral Assessment Committee & Spillers, 
Ltd., Pinsent (Plymouth Revenue 
Officer) v. Plymouth Assessment Com- 
mittee & Octagon Brewery Co., Blunt 
(West Derby Revenue Officer) v. West 
Derby Assessment Committee & Tate & 
Lyle, Ltd., [1931] 2 K.B. 21 ; 100L.J.K.B. 
233 ; 144 L. T. 503 ; 95 J. P. 49 ; 47 T. L. R. 
231 ; 75 Sol. Jo. 173 ; 29 L. G. R. 411 ; 
(1920-31), 2 B. R. A. 818. 

Annotation : — Refd. New Plymouth Borough Council v. Tara- 
naki Electric Powor Board, [1933] A. C. 680. 

226 gg. Allowance of difference in rates to 

sub-lessee — Whether 44 outgoing M as be- 
tween head-lessor & lessee.] — Held: the 
meaning of the word “ landlord ” in Local 
Government Act, 1929 (c. 17), s. 73 (1), is 
not confined to a head landlord, but extends 
to a lessee who has sub-let the hereditament, 
so that the lessee is liable to his sub-lessee, 
the occupying tenant, for the amount of the 
difference in rates ; (2) where a lessor 

covenanted to indemnify his lessee against 
44 all rates, taxes & outgoings whatsoever,” 
& the lessee was compelled to pay his sub- 
lessee the amount referred to in the above 
section, the payment was not an 44 outgoing ” 
for which the lessor was liable to indemnify 
his lessee under the covenant. — Dependable 
Upholstery, Ltd. v. Brastbd, [1932] 1 
K. B. 29k; 100 L. J. K, B. 631 ; 145 L. T. 


688 ; 47 T. L. R. 621 ; (1920-31), 2 B. R. A. 
485, C A. 

226hh. Meaning of “ landlord ,”)— 

Dependable Upholstery, Ltd. v, Brastbd, 
No. 226gg, ante. 

226JJ. Freight-transport hereditament — Particular 
Instances.] — (1) Certain bonded warehouses 
near the port of Liverpool were used for the 
storage of tobacco, wine & sugar passing 
through the port, & the bulk of these goods 
was stored for a very substantial time : — 
Held : on the facts the warehouses were 
primarily used for warehousing merchandise 
not in the course of transport & were not 
subjects for derating. 

(2) A wool warehouse not actually con- 
nected with any particular dock & not a 
bonded warehouse was used as a storage 
place for wool conveyed thereto by the 
Dock Authority at the charge of the con- 
signee to be sold at the regular wool sales : — 
Held : the warehouse was not used for trans- 
port purposes, but as a place for preparing 
goods for sale, <& was not entitled to be 
derated. 

(3) Three grain warehouses had as their 
special feature an elevator by which grain 
was discharged from ships, barges or carts 
into the warehouse, & when sold, moved out 
again into sea or land .vehicles. The bulk of 
the grain remained in the warehouses for a 
short time only, & the revenue derived from 
shipping <fc unshipping exceeded that derived 
from storage & warehousing : — Held : the 
warehouses were used to a substantial extent 
for purposes of shipping & unshipping & were 
entitled to be derated as freight-transport 


hereditaments. 

(4) By Supreme Ct. of Judicature (Con- 
solidation) Act, 1925 (c. 45), s. 225, an action 
is defined as a civil proceeding begun by 
writ 44 or in such other manner as may be 
prescribed by rules of ct.” By R. S. C., 
Ord. 58, r. 15, no appeal to the Ct. of Appeal 
from any order, whether final or inter- 
locutory, in any matter not being an action, 
shall be brought after the expiration of 
fourteen days from the time at which the 
order is signed, entered or otherwise per- 
fected : — Held : an appeal from the Div. Ct. 
to the Ct. of Appeal on a special case stated 
by Quarter Sessions on an appeal from a 
draft rating assessment made by an Assess- 
ment Committee was an appeal in a pro- 
ceeding which was not an action as defined, 
& the time for appeal was therefore fourteen 
days. — Mersey Docks & Harbour Board v . 
West Derby Assessment Committee & 
Bottomley ; Bottomley v. West Derby 
Assessment Committee & Mersey Docks 
& Harbour Board ; Bottom l ey jl West 
Derby Asessment Committee & Liverpool 
Grain Storage & Transit Co., Ltd., [1932] 
1 K. B. 40; 95 J. P. 180; 47 T. L. R. 
468 ; (1920-31), 2 B. R. A. 846, C. A. 

Annotations: — As to (3) Reid. Union Cold Storage Oo. v . 

Moon, [1932] 2 K. B. 648. As to (4) Folld. Wifidnson r. 

Sibley & Donovan (1931), 101 L. J. K. B. 26. 


226kk. Railway — Transfer of benefit to public 

— Who entitled — General engineering works.] 
— The mischief which the Railway Freight 
Rebate Scheme is designed to curd is a 
mischief in respect of iron & steel works, not 
a mischief in respect of general engineering 
works. Therefore, when a general engineer- 
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ing works consists of four departments, one 
of which falls within the definition of “ iron 
& steel works ” in Local Government Act, 
1929 (c. 17), Sched. XI., Part I., para. 17, it 
cannot for the purpose of the above scheme 
be considered as four separate works, but 
must be regarded as a whole, & a general 
engineering works is not an iron & steel 
works. — Central Marine Engine Works 
v. Amalgamated Ry. Cos. (1930), 20 By. & 
Can. Tr. Gas. 141. 

22611. Railway Freight Rebate 

Fund — Form of accounts.] — The Railway 
Clearing House is not entitled to enter on the 
credit side of the accounts kept by them in 
pursuance of para. 13 of Sched. XI. of Local 
Government Act, 1929 (c. 17), sums paid 
into the Railway Freight Rebates Fund by 
the railway cos. in respect of the excess of 
actual rate relief received by them over 
estimated rate relief. — Minister op Trans- 
port v. Railway Clearing House (1933), 
149 L. T. 305. 

226mm. Jurisdiction of Rates 

Tribunal.] — (1) Bunker coal shipped on a 
cable vessel proceeding to the high seas 
& returning to the British Islands without 
touching at any foreign port is exported 
within Local Govt. Act, 1929 (c. 17), Sched. 
XI., Part I., para. 17, which defines “ ex- 
ported ” as meaning ( inter alia) shipped as 
bunkers for ships proceeding to places outside 
the British Islands. (2) The Rates Tribunal 
have jurisdiction to determine whether a 
rebate under the Railway Freight Rebates 
Scheme is allowable not whether one ought to 
be allowable. — Monmouthshire & South 
Wales Coal Owners’ Assocn. v. Amal- 
gamated Ry. Co.’s (1932), 21 Ry. & Can. 
Tr. Cas. 90. 

226nn. “ Exported ” coal.] — Mon- 

mouthshire & South Wales Coal Owners’ 
Assocn. v. Amalgamated Ry. Co.’s, No. 
266mm, ante. 

226oo. Calculation of rebate on 

mixed consignment.] — Where a charge is 
made on a mixed consignment, calculated at 
more than its actual weight, in order to give 
the benefit of a minimum tonnage rate, the 
carriage charge on each portion of the con- 
signment is the same proportion of the total 
charge as the weight of that portion bears to 
the actual weight. Rebate for the Railway 
Freight Rebates Scheme must be calculated 
accordingly. — Spillers & Co., Ltd. v. 
Amalgamated Ry. Co.’s (1933), 21 Ry. & 
Can. Tr. Cas. 70. 

226pp. “ Treacle delivered direct 

to farmers.”] — The words “ treacle delivered 
direct to farmers” in Sched. XI., Part II., 
mean treacle on an uninterrupted journey to 
a farmer ; they do not mean treacle intended 
to be delivered ip the same state to a farmer, 
& do not therefore apply to imported treacle 
on its journey to a retailer who intends to 
deliver it in an unaltered state to a farmer.- — 
United Molasses Co., Ltd. v. Amalgamated 
Ry. Co.’s (1932), 21 Ry. & Can. Tr. Cas. 26. 

226qq. What included.] — (l) Certain 

offices of the ry. co. at London Bridge, 
Waterloo, & Southampton, & occupied by 
various officials of the co., were used in 
connection with the “ general direction & 
management of the ry. co.” within the 
meaning of sect. 5 (1) (a) (i) & the proviso 


thereto, & sect. 5 (2) (a) of Rating & Valua- 
tion (Apportionment) Act, 1928 (c. 44), & 
were therefore hereditaments other than 
freight transport hereditaments & must be 
separately assessed, those offices being dis- 
tinct from any purpose of the station as a 
railway station. 

(2) High-tension electric cables & electrical 
sub-stations, which were essential to the 
operation of the railway, were “ heredita- 
ments consisting of land used only as a rail- 
way,” & rateable accordingly. — Re Southern 
By. Co. (1935), 153 L. T. 105 ; 99 J. P. 283 ; 
51 T. L. R. 415 ; 70 Sol. Jo. 322 ; 33 L. G. R. 
242 ; sub nom. Southern Ry. Co. v. Railway 
Assessment Authority, 22 Ry. & Can. Tr. 
Cas. 269. 

226rr. Canal— Building occupied by canal. 

company’s employees.] — Held: not entitled 
to benefit. — Lee Conservancy Board v. R. 
(1931), 39 LI. L. R. 47, D. 0. 

226ss. Cold storage— Apportionment.]— : Applt 

co. occupied two hereditaments abutting on 
the Thames which wore used as cold stores, 
being equipped with refrigerating machinery 
& insulation necessary for dealing with ship- 
ments of refrigerated goods arriving in the 
port of London from colonial & foreign 
markets. The goods were brought to the 
hereditaments from the ocean-going steamers 
in insulated barges, on delivery into which the 
liability of the shipowners ceased. The goods 
were sorted to marks in the hereditaments. 
In one of these 17£ per cent, of the goods 
were delivered out immediately after sorting, 
while of the balance of 82 ^ per cent, part did 
not remain in the hereditament longer than 
twenty-eight days, & part remained for a 
longer period. In the other hereditament 
12 per cent, were delivered out immediately 
after sorting, the balance remaining for a 
period up to twenty-eight days or longer. Each 
hereditament had, besides its refrigerating 
chambers & machinery, a crane for the un- 
shipping of goods, a non-insulatod reception 
front & a non-insulatod delivery front. On 
a claim by applt. co. for the derating of the 
hereditaments: — Held: (1) the heredita- 
ments, so far as regarded the refrigerating 
machinery & chambers, were “ primarily 
occupied & used for warehousing merchandise 
not in the course of being transported,” & 
therefore were not entitled to be derated ; 
(2) the crane, non-insulated reception front 
& non-insulatod delivery front were primarily 
used for dock purposes, & were entitled to be 
derated ; & therefore (3) the value of the 
hereditaments for derating purposes must be 
apportioned, the apportionment being 
between the value of the refrigerating 
chambers, etc., which were not the subject 
of derating, on the one hand, & the value of 
the crane, non-insulated reception & delivery 
fronts, which were the subject of derating, 
on the other hand. 

Per Scrutton, L.J. : The primary use of 
refrigerating chambers is to store goods not 
being transported, rather than, like barges, 
to serve as a means oi transport. — Union 
Cold Storage Co. v. Moon, [1932] 2 K. B. 
648 ; 101 L. J. K. B. 791 ; 147 L. T. 487 ; 96 
J. P. 432 ; 30 L. G. R. 433, C. A. 

226tt. Premises forming part of Industrial 

undertaking.] — Reaps, were the occupiers oi a 
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hereditament, consisting of storage bins, 
offices & premises, which adjoined premises 
occupied by manufacturers of fertilisers & 
artificial manures. By a lease of reaps.’ 
premises granted to them by the manu- 
facturers, resps. were given rights of way 
between their premises & the highway to 
Barking. Resps.' premises were separated 
from the water front by the manufacturers’ 
premises, which consisted ( inter alia) of a 
wharf, in addition to their factory & plant for 
the manufacture of fertilisers. In terms of an 
agreement between resps. <fc the manu- 
facturers, the latter erected upon their 
premises & up to the distribution centre of 
resps., a conveyor, from which loading of 
materials held by the storage bins could be 
carried out into road transport vehicles. 
The goods landed at the wharf for transfer 
to resps.’ premises during one year con- 
stituted a considerable part of the total goods 
landed at such wharf. Resps. maintained 
that their premises were part of a dock under- 
taking, & were used wholly for docking 
purposes, whereof a substantial portion of the 
volume of business related to shipping & 
unshipping of merchandise not belonging to, 
or intended for the use of, the undertakers, 
the manufacturers, & that the hereditament 
ought to be entered & distinguished in the 
’valuation list as a freight transport heredita- 
ment : — Held : as the undertaking carried 
on by the manufacturers was an industrial 
undertaking, & not a dock undertaking, there 
was no dock undertaking of which resps.’ 
undertaking could form part, &, therefore, 
resps.’ premises ought not to be entered or 
distinguished in the valuation list as a freight 
transport hereditament. — Southern Essex 
Assessment Committee v. Betty & Tom, 
Ltd., [1937] 1 All E. R. 461 ; affd. sub nom. 
Betty <fc Tom, Ltd. v. Southern E^sex 


Assessment Committee, [1937] 3 All E. B. 
441, C. A. 

Compare No. 220h, ante. 

229a. Land used for exhibition of advertisements 
— Show-cases.} — Westminster Oorpn. v. 
Southern Ry. Co., Railway Assessment 
Authority & Smith fc Son, Ltd., West- 
minster Oorpn. & Kent Valuation Com- 
mittee v. Southern Ry. Co., Railway 
Assessment Authority & Pullman Car 
Co., Ltd., No. 800g, post. 

230. Before this case add “ See, now, Local 
Government Act, 1929 (c. 17), a. 07." 

233. Add. Annotation : — Consd. Monro & Cobley 
v. Bailey (1932), 148 L. T. 50. 

234a. Land partly used for training racehorses.] — 

About 12 acres of land which were owned by 
the second applt., & which had formerly 
been part of an arable farm, had some ten 
years ago been laid down to grass & used by 
the first applt. as a training ground for race- 
horses from about Christmas until about the 
beginning of Mar. The second applt. during 
the remainder of the year had used the 
ground for grazing & hay. It was contended 
that the ground was “ kept or preserved 
mainly or exclusively for purposes of sport or 
recreation," & was not, therefore, an agri- 
cultural hereditament within Rating & 
Valuation (Apportionment) Act, 1928 (c. 44), 
s. 2 : — Held : the hereditament was an 
agricultural hereditament. — Jarvis v. Cam- 
bridgeshire Rural Assessment Area 
Assessment Committee, Dawson v. Cam- 
bridgeshire Rural Assessment Area 
Assessment Committee, [1938] 4 All E. R. 
186 ; 82 Sol. Jo. 990 ; 37 L. G. R. 37, D. 0. 

235. Add. Annotation : — Refd. Engelke v. Mus- 
m&nn, [1928] A. 0. 433. 


PART 1. SECT. 4, SUB-SECT. 1 

m. Station on railway premises .] — A 
railway oo., on an application by an 
advertiser for the reservation of certain 
space on the railway premises, grantod 
to appct. the uso of a board, situated 
at the main entrance of one of their 
stations, in return for a yearly pay- 
ment. The agreement was for a 
period of three years & thereafter until 
terminated by throe months’ notice 
given by cither party, with a right to 
the oo., in certain circumstances, to end 
the 44 lioenoe” on giving fourteen days’ 
notice. The board was suspended 
from the main iron girder supporting 
the end of the roof of the station by 
clamps which gripped the front & rear 
flanges of the girder, the bottom of the 
board being attaohod to the name 
board of the station by wooden stays 
which were screwed into both boards. 
The name board itself was bolted to 
uprights which were embedded in the 
ground : — Held : In view of the manner 
& the purpose of its attachment to the 
heritage of the station, the board fell 
to be regarded as heritable ; by the 
agreement between the oo. & the 
advertisers, it had been so let out as to 
be capable of separate assessment, & 
must be entered in the local Valuation 
Roll. 

Doubted, per Lord Fleming, whether 
the Advertising Stations (Rating) Act, 
1880 , applied to Scotland. — London & 
North Eastern Ry. Oo. v. Glasgow 
Assessor, [1937] S. C. 309.— SCOT. 

PART L SECT. 4. SUB-SECT. 3. 

§d. Land improved for grain~Qrewinq 
—What amounts to .] — A paroel of land 


improved for grain -growing cannot be 
otherwise than land which is cleared 
& broken & made ready for grain- 
growing, as well as land actually in 
crop.-— L uthy v. St. Vital Rural 
Municipality, ri935] 1 W. W. R. 478. 
43 Man. L. R. 126.— CAN. 

PART I. SECT. 4, SUB-SECT. 6.— A. 

2 1. Education of poor — Re- 

ligious vow of poverty.] — On an applica- 
tion for exemption from rates on the 
ground that premises were used for 
charitable purposes : — Held : the words 
“ for the education of the poor ’ in 
Poor Relief (Ir.) Act, 1838 (c. 56), s. 63, 
do not refer to persons who have be- 
come poor by the adoption of a re- 
ligious vow of poverty. — MoGahan Sc 
Ryan v. Oomr. of Valuation, [1934] 
Ir. 736.— IR. 

n 1. Whether buildings used 

solely for educational purpose* exempted.) 
— Held : In Hobart Oorpn. Act, 1893 
(Tas.), s. 116, as amended by Hobart 
Ck>rpn. Act, 1021 (Tas.), s. 18, & in 
Hobart Water Aot, 1893 (Tas.). s. 60. 
the words “ charitable purposes ” 
should be construed ejuadem generis 
with hospital & benevolent, asylum 
& not in their technical sense, therefore, 
buildings used solely for educational 
purposes were not exempted from rates 
by those sections, even if such purposes 
were charitable in the technical sense. 
— Christ College Trust r. Hobart 
Oorpn. (1028), 40 C. L. R. 308.— AUS. 

t |. F. W. C, A.] — City Act, 

R. S. S., 1930, s. 447 (61, provides that 
the buildings, & grounds not exceeding 
four acres, of the 44 Y. W, C. A. shall 
he exempt from taxation, 3c a like pro- 
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vision for exemption is made for 44 any 
assocn. or organisation doing work for 
young women similar to the work done 
by the Y. W. O. A.” :—Beld: the word 
44 work ” in said provision means the 

f roal or objective of an assocn. & not 
ta activities, &, since the objective of 
pltf. assoon. was 44 similar ” to that of 
the Y. W. C. A., it was entitled to the 
benefits of the provision. — Sisters of 
Sion (Society) v. Saskatoon (City), 
[1931 J 2 W. W. R. 553.— CAN. 

t it. — : .]*— Premises of the 

Young Women’s Christian Association, 
not being used exclusively for the 
purposes of the assocn. : — Held : not 
exempt from taxation. — Young Wo- 
men’s Christian Assoon. v. Halifax, 
[19331 2 D. L. R. 713.— CAN. 

t ill. Work similar to Y.M.C.A.] 

—Sect. 453 (6) of City Act, 1934, 
provides that 44 The building & 
grounds . . . used in connection with 
& for the purposes of . . . any assocn. 
or organisation doing work for young 
women similar to the work done by 
the Young Women’s Christian Assocn. 
shall be exempt from taxation. Pltf. 
oorpn., in addition to other activities, 
operated a girls’ home for the purpose 
or giving girls permanently resident in 
the home 6c any girls not in the home 
but who come there 44 good moral 6c 
religious training which will lead them 
to pure womanhood ’* : — Held : pltf. 
was entitled to the exemption. — 
Ruthkmian Sisters of the Immacu- 
late Conception v. Saskatoon City, 
[19371 2 W. W. R. 625.— CAN, 

b i. .] — On the hearing of 

valuation appeals in the Circuit ot., it 
. was held Oiat a convent, in which 
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248. Add. Annotations: — Hefd. Townley Mill Oo. 
(1919), Ltd. v. Oldham Assessment Oom- 
mitte, [1936] 1 K. B. 685 ; Bertram v. 
Wightman, [1936] 2 All jE. R. 487. 

267a. Roman Catholic Cburoh divided Into 

“ blessed M & “ unblessed 99 parts.] — A 

Roman Catholic Church was divisible by a 
movable partition into two parts, a 4 4 blessed ” 
part in which the altar stood, & an “ un- 
blessed 99 part. The whole building was used 
for public religious worship, but on certain 
nights in the week the partition was drawn 
across & the 44 unblessed ” part was used for 
dances, the proceeds of which were devoted 
exclusively to church purposes : — Held : the 
44 unblessed ” part was not exempt from rates 
under the Poor Rates Exemption Act, 1833 
(c. 30), & was properly included in the 
valuation list. — Cardiff Archdiocese Trus- 


tees r. Pontypridd Area Assessment 
Committee & Mountain Ash Rating 
Authority (1930), 144 L. T. 207 ; 94 J, P. 
246 ; 46 T. L. R. 633 ; 28 L. G. R. 635 ; 
(1926-31), 1 B. R. A. 389, D. 0. 

Annotation : — Consd. Ladles' Hosiery & Underwear, Ltd. v. 
West Middlesex Assessment Area Assessment Committee 
(1932). 96 J. P. 336. 

281. Add . Annotations : — Consd. Metropolitan Meat 
Industry Board v. Sheedy (1927), 97 L. J. 
P. 0. 1. Apld. Fisher v. Oldham Corpn., 
[1930] 2 K. B. 364. 

286. Add. Annotations : — As to (3) Consd. L. 0. 0. v . 
Hackney B. O., [1928] 2 K. B. 688. Generally , 
Reid. Townley Mill Co. (1919), Ltd. v. Old- 
ham Assessment Committee, [1936] 1 K. B. 
685 ; Williams v. Neath Assessment Com- 
mittee (1935), 34 L. Q. R. 82. 


resided 43 nuns, was not exempt ; & 
that a laundry, managed by some of 
the nuns Sc worked by the inmates of 
a Magdalen Asylum, & which returned 
a profit of £1,300 a year, was not 
exempt. The nuns appealed in respect 
of the convent. Of the 43 nuns 
residing in the convent, 14 were 
allocated to manage an Industrial 
Sohool ; the remaining 29 attended 
to the management of the Asylum & 
the laundry. There was no evidence 
as to the number of nuns exclusively 
engaged in working the laundry. The 
produce of the land went to the support 
of the nuns & the penitents in the 
Magdalen Asylum : — Held : the con- 
vent was not used exclusively for 
charitable purposes, since it accommo- 
dated not only those nuns who were 
engaged exclusively in charitable work, 
but also those who were engaged in 
working the laundry, Sc therefore it 
was not exempt from rateabllity. — 
Good Shepherd Nuns v. Oomr. of 
Valuation. [1930] I. R. 646.— IR. 

b il. .] — A convent was 

erected by the Roman Catholic inhabi- 
tants of the parish of C., Sc from 
Nov. 1890, the members of the 
Religious Order known as the Sisters 
of Mercy had been in occupation & had 
been performing their duties for the 
benefit of the poor of the pariah. The 
buildings had always been exempt from 
rating, as also was the public ole- 
mentary school attached to the con- 
vent. The community numbered six- 
teen ; of these thirteen was engaged in 
working for the poor, teaching the 
Catechism & instructing girls over 
school age, & teaching In the public 
elementary school. The remaining 
three were engaged in domestic work. 
The members of the community also 
superintended the work of the sacristan 
in the Roman Catholic Church. The 
chapel in the convent was normally 
used only by the members of the com- 
munity, but was not restricted solely 
for their use as members of the public 
occasionally attended. Tho work done 
by the members of the community was 
mainly outside the convent. The pre- 
mises were valued by the Comr. of 
Valuation at £112 10s. 

Applts. appealed to the acting county 
ct. fudge of T. They asked in their 
notice of appeal that the oonvent 
should be distinguished in the valuation 
list as being used for charitable pur- 
poses Sc should be exempt. The 
county ct. fudge confirmed the valua- 
tion but held that the premises being 
need exclusively for charitable pur- 

8 osee should be distinguished by the 
omr. of Valuation in pursuance of 
»©pt. 2 of Valuation (Ireland) Act, 
1854, Sc should be exempt. He, how- 
oyer, stated a oaae for the opinion of 
the King's Bench Div. : — Held : the 
premises were net used exclusively for 
charitable purposes. Sc were therefore 
not exempt. — McLaughlin Sc Cos- 


grove v. Northern Ireland Valua- 
tion Oomr., [1937] N. I. 174.— IR. 

o i. Seamen*s Friendly Society — 

Work given up by society efr continued 
by Navy League of Canada.}— H eld : 
the latter body was not exempt. — 
Re Navy League of Canada (Assess- 
ment of Halifax Branch of), [1927] 
2 D. L. R. 184 ; 59 N. S. R. 212.— CAN. 

g (p. 460) I. Reserve for show 

ground.] — Connor v. Rockhampton 
City Council (1928), 22 Q. J. P. R. 91. 
— AUS. 

g (p. 460) ii. Salvation Army 

Home.] — Certain land in the City of 
Sydney was vested in deft, upon trust 
for sooial work of the Salvation Army. 
Upon the land was a building known as 
the Sal ratlin Army Men’s Home, Sc 
used exclusively to supply needy 
persons with accommodation in the 
way of beds and meals which otherwise 
they could not obtain. The oharge 
made for beds was generally less than 
that made elsewhere, Sc in some cases 
no charge was made. In the majority 
of oases meals were supplied free of 
oharge. — Held : the land was used 
solely for a charitable purpose Sc there- 
fore was not rateable. — Sydney Muni- 
cipal Council v. Salvation Army 
(N. S. W. Property Trust) (1931), 
31 S. R. N. S. W. 585 ; 48 N. 8. 

W. W. N. 219 ; 10 L. G. R. 113.— AUB. 

g (p. 460) iii. Organisation help- 

ing unemployed.]— A non-profit organi- 
sation assisting the unemployed poor 
in tillage is an “ industrial farm ” Sc 
“ charitable institution *’ exempt from 
taxation. — King Township v. Mary- 
lake Agricultural School & Farm 
Settlement Assoon., [1939] 1 1). L. R. 
263 ; O. R. 13.-— CAN. 


PART I. SECT. 4, SUB-SECT. 6.— B. 

h i. .] — Buildings used to house 

the domestic staff of a public hospital 
constitute hospital buildings Sc also 
buildings used solely for charitable 

8 urposes within sect. 110 (5) of Sydney 
orim. Act, 1902. Sc are. therefore, not 
liable to be rated. — Sydney Muni- 
cipal Council v. Prince Alfrf.d 
Hospital (1934), 51 N. S. W. W. N. 
145 j 12 L. G. R. 82.— AUS. 

ck. Hospital carried on by religious 
community .] — The A. Community, a 
society of women who devoted them- 
selves to the religious life & to the relief 
of the suffering of the sick & Infirm, 
consisted of thirty-two sisters ail 
engaged In the work of a hospital 
carried on by the community. In 
addition other women, who were not 
members Of the community, were 
engaged as nurses. Patients paid fees, 
except a negligible number who paid 
nothing. Normally profits were made 
every rear Sc these had been used in 
developing the property. No funds 
had been accumulated Sc Done had 
been distributed amongst the sisters, 
who were not permitted to own pro- 
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perty individually : — Held : the pro- 
perty was not exempt from rates, not 
being used exclusively for charitable 
purposes.— Augustini an Community 
Trustees v. Pietermaritzburg 
Corpn., [1933] N. L. R. 309.— S. AF. 


PART I. SECT. 4, SUB-SECT. 7. 


1 j. Seminary for education of 

missionary priests. J — Held: the build- 
ing could not be deemed to be one 
“ used for church purposes ” within 
School Assessment Aot, R. 8 . A., 1922 
(o. 52), b. 24 (d), & was not exempt. — 
Ruthbnian Catholic Mission of the 


Order of St. Basil the Great in 
Canada v. Mundarf School District, 
No. 1603, [1924] 2 D. L. 11. 1143; 
[19241 2 W. W. R. 481 ; 20 Alta. L. R. 
338.— CAN. 


m 1. Building also used for 

receipt of rent.] —Held: a building 
which Is used or oooupiod for religious 
teaching is “ solely ’’used or occupied for 
that purpose within MetropolitanW ater. 
Sewerage Sc Drainage Act. s. 88 (1) (A), 
notwithstanding that rent for laud of 
the owner, other than the land which is 
occupied by Sc used in connection with 
the building. Is payable Sc Is paid in 
the building. — Roman Catholic Arch- 
bishop of Sydney v. Metropolitan 
Water, Sewerage Sc Drainage 
Board (1928), 40 O. L. R. 472 ; [19281 
Argus L. Ii. 162.— AUS. 

m ii. .] — Although in order fora 

building to be exempt from taxation 
as a '* place of public worship,” within 
sect. 453 of City Act, 1934, it Is not 
necessary that it should be used ex- 
clusively for such purpose, yet the 
main or principal or dominant use 
thereof be as a place of public worship. 
The Act has not provided any method 
of exempting part of a building where 
only that part Is used for said purpose. 
— Saskatoon Episcopal Corpn. v. 
Saskatoon City, [1935] 3 W. W. R. 
330.— CAN. 


• i. Place of public worship .] — 

A building In question herein was built 
Sc maintained by pitf. corpn. Part 
of it was consecrated lor 8c used 
regularly for religious services to which 
the public was admitted. Another 
part was equipped Sc used as a religious 
library for the instruction of Roman 
Catholic students attending the nearby 
University of Saskatchewan. Another 
part was used by a students' religious 
society known os the Newman Club 
Held : the building was a ” place of 
public worship ” within the sub-sect. ; 
pitf.. whose name was that under 
which the Roman Catholic Bishop 
of the Diocese of Saskatchewan 8c each 
of his successors was constituted by 
statute a body corporate, with power 
to acquire 8c hold property, was a 
” religious organisation t* within 
the sub-sect. — Saskatoon Episcopal 
Corpn. «. Saskatoon Orrr, [1936] 
2 W. W. R. 91, — CAN, 
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327, Add . Annotation /—Reid. Metropolitan Meat 
Industry Board v. Sheedy (1027), 97 

L. J. P. 0.1. 


Sub -sect. 14a. — Industrial Hereditaments. 

See Sect. 3, sub-sect* 4, ante. 

345a. — — Bed of river running through farm — 
Fishing rights let.] — -A river which flowed 
through a farm was used for watering stock 
& for providing gravel for repairing farm 
buildings & roads. By oral agreement the 
farmer had let the right to fish the river to 
another person : — Held : the rating appeals 
committee were justified in holding that the 
bed of the river was “ agricultural land,” as 
defined by sect. 2 (2) of Rating & Valuation 
(Apportionment) Act, 1928 (c. 44), & was 
therefore exempt from rateability by reason 
of sect. 67 (1) of Local Govt. Act, 1929 (c. 17), 
& accordingly that the farmer was not assess- 
able to rates in respect of his receipts from 
letting the fishing. — Watkins v. Hereford- 
shire Assessment Committee (1935), 154 
L, T. 262 ; 100 J. P. 79 ; 52 T. L. R. 148 ; ; 
34 L. G. R. 84, D. O. ; svb nom. Here-' 

FORDSHIRB ASSESSMENT COMMITTEE V. WAT- 
KINS, 80 Sol. Jo. 127. D. C. 

349. Add. Annotation : — Retd. Lodge v . Lan- 
cashire County Council (1934), 152 L. T. 167. 

360. Add. Annotation : — Consd. Lodge v. Lan- 
cashire County Council ( i 934), 152 L. T. 167. 


384. Add. Annotation : — Retd. New Liverpool 
Bastham Ferry & Hotel Co. v. Ocean Accident 
& Guarantee Corpn., Ltd. (1929), 142 L. T. 349. 

385a. Houseboat.] — A person who has the exclu- 
sive occupation of the moorings of a house- 
boat to the bank of a river under licence 
from the tenant of the bank is rateable in 
respect' of them. — Gooding v. Benfleet 
Urban District Council (1933), 49 T. L. R. 
298 ; 77 Sol. Jo. 177. 

408a. Liability for “ parochial taxes ”■ — What are.] 
— 34 Geo. 3, c. 24, enacted that a canal co. 
should be rated to all parliamentary & 
parochial taxes & assessments for its lands & 
buildings, in the same proportion as other 
lands & buildings lying near should be rated, 
& as the lands & buildings of the co. would be 
rateable if they were the property of in- 
dividuals in their natural capacity : — Held : 
A., a parish in Buckinghamshire, was to be 
assessed to the county rate on an estimate 
in which the co.’s lands & buildings were 
assessed as directed by the statute. For, 
under 12 Geo. 2, c. 29, the county rate was 
to be paid out of the poor rate of the several 
parishes, & was therefore a parochial tax. — 
R. v. Aylesbury with Walton Inhabi- 
tants (1846), 9 Q. B. 261 ; 4 Ry. & Can. Cas. 
314 ; 1 New Mag. Cas. 560 ; 7 L. T. O. S. 
226 ; 10 J. P. Jo. 371 ; 115 E.<R. 1273. 


PART I. SECT. 4, SUB-SECT. 10.— A. 

•p. Canadian Broadcasting Corpora- 
tion.] — Occupation by the Canadian 
Broadcasting Corpn. is an occupation 
for the Crown & is exempt from 
municipal taxation. — Re Canadian 
Broadcasting Corpn. Assessment, 
[1938] 4 D. L. B. 764.— CAN. 

PART I. SECT. 4, SUB-SECT. 10— B. 

297 vi. Halifax Barbour Com- 

missioners.] — Halifax Harbour Comrs. 
are exempt from business tax as agents 
& servants of the Crown. — Halifax 
e. Halifax Harbour Comrs., [1934] 
3 D. L. R. 614 ; sub nom. Re Halifax 
Harbour Oomrs.' Assessment, 8 

M. P. R. 263; affd., [1935] S. C. R. 
216.— CAN. 


PART I. SECT. 4, SUB-SECT. 10.— C. 

•f. Liability before issue of patent .] — 
Ruddell v. Georoeson (1873), 9 
Man. L. R. 407.— CAN. 

*f. .] — O'Grady v. McCaffbay 

(1882), 2 O. R. 309.— CAN. 

sh. Half-breed lands.]— Re 

Mathers (1891), 7 Man. L, R. 434.— 


•j. Whether lessee of Commonwealth 
land liable.] — The lessee of land leased 
by a private Individual from the 
Commonwealth of Australia, the owner 
of tho land. Is not liable to be rated by 
a local authority, the land Itself not 
being rateable land. — Coaldrake r. 
Brisbane Onr Council (1928), 22 
Q. J. P. R. 34.— AUS. 


PART I. SECT. 4, SUB-SECT. 12.— 
A. (a). 

•k. Agreement with municipality 
exempting taxpayer from faxes— School 
taxes collected separately by school 
trustees — Whether exemption applies 
to school taxes. hr Ex p. Bathurst Co., 
11928] 4 D. L. R. 65.— CAN. 

•1. Professors ’ residences.] — Sect, 320 
(5) of the Edmonton Charter, 1913, 
exempts from taxation, except for 
local improvements, “ the land not 
exceeding four acres of and attached 
to or otherwise bona fide used in 
connection with & for the purposes of 
any university, college ... so long 
as such land is actually used and 


occupied by such institution, hut not 
if otherwise occupied. ” Deft, owned 
certain lots at some distance from its 
college buildings on which lots the 
residences of its professors were 
situated : — Held : the fact that the 
land on which said residences were 
situated was used & occupied by 

S rofossors employed by deft, lnstitu- 
on did not constitute occupation 
by the institution within the meaning 
of the section & since these lots wero 
assessed from other land on which the 
college was situated the assessment 
of these lots was good. — Edmonton 
City r. Evangelical Lutheran 
Synod of Missouri, Ohio, & other 
States, [1933] 2 W. W. R. 310; 4 
D. L. R. 196 ; affd., [1934] 2 D. L. R. 
513 ; S. C. R. 280.— CAN. 

•p. Training school for clergy .] — A 
collegiate institution, where the educa- 
tion given is a preparation for Holy 
Orders & nothing more, is not exempt 
from rating as “ lands & buildings used 
for a school not carried on exclusively 
for pecuniary gain or profit ” within 
tho meaning of para, (g) of the ex- 
ceptions to the definitions of rateable 
property contained in Rating Act, 
1925, s. 2, as the institution does not 
givo a sufficiently general education to 
constitute it such a school. — Auckland 
City Corpn. v. St. John's College 
Trust Board, [1935] N. Z. L. R. 934.— 


PART I. SECT. 4 , SUB-SECT. 12.— B. 


so. University of Manitoba.] — All 
lands owned by the University of 
Manitoba are exempt from taxation, 
including lands acquired by fore- 
closure, & not In actual use ror Uni- 
versity purposes. — University of 
Manitoba v. City or Winnipeg (1934), 
42 Man. L. R. 566.— CAN. 


sq. .] — Land of which the uni- 

versity was & still is the registered 
owner was sold by it in 1917 under an 
agreement for sale. From 1928 to 
1932 inclusive it was assessed in the 
name of the purchaser. From 1933 
to 1935 it was assessed in his name & 
in that of the university. In 1935, 
the purchaser being in default under tho 
agreement the university cancelled it 
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under Its provisions. The taxes from 
1928 to 1935 inclusive were not paid, 
& tho university sued for a declaration 
that the land was exempt from taxa- 
tion & to rostrain the sale thereof for 
the unpaid taxes : — Held : tho land 
was exempt & the appeal muRt, there- 
fore, be dismissed. — Manitoba Uni- 
versity v. Portage La Prairie Rural 
Municipality, [1937] 1 W. W. R. 583 ; 
2 D. L. R. 584 ; 45 Man. L. R. 12.— 
CAN. 

PART 1. SECT. 4, SUB-SECT. 10. 

st. Land flooded by power company.] 
— Land which had been flooded by a 
power co. in order to raise the level of 
a river to a certain elevation for the 

S urpose of establishing a power house 
i assessable & must be given some 
actual or real value. — Montreal Is- 
land Power Co. v. Laval des 
Rapideb Town, [1936] 1 D. L. R. 621 ; 
[1935) S. C. R. 304.— CAN. 


PART I. SECT. 4, SUB-SECT. 20.— A. 


t i. Construction of Assess- 

ment Act, R. S. O., 1927.] — The question 
of what are “ mineral lands " within 
Assessment Act, R. 8. O., 1927, is one 
of fact. — Tisdale Township v. Hol- 
linger Consolidated Gold Mines, 
Ltd., [1933] 3 D. L. R. 16 ; 8. C. R. 
321.— CAN. 

t ii. Loading pier <b equipment for 

shipment of coal.] — Re Acadia Coal 
Co.’s Assessment, [1925] 1 D. L. R. 
1179 : 68 N. 8. R. 17.— CAN. 


». Cool land — What amounts to .] — 
' Coal land ” within sect. 2 of .Taxation 
Act, R. 8. B. C.. 1924, includes coal 
reserved to the vendor on a sale of land 
in fee simple. — Re Jones Estate, 
Rudd v. Aitkbn, [1933] 3 W. W. R. 
453 ; 4D.L.R. 399 ; 47 B. C. R. 439. 
—CAN. 


PART I. SECT. 4, SUB-SECT. 24.— 
C. (a). 

1 i. Land used for quarrying 

stone for harbour works.] — Land used 
for quarrying stone for the purposes of 
harbour works 1s not exempt from 
rating. — Napier Borough Council v. 
Napier Harbour Board, 11930] 

N. Z. L. R. 239.— N.Z. 
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444. Add. Annotation: — Consd. R. v. London 
County Council, Ex p. Swan &; Edgar (1927) 
(1920), 45 T. L. R. 512. 

448a. .] — A drill hall erected by a county 

Territorial Army Assocn. for the use of a 
local coy. of that army was regularly used 
for the ordinary military purposes for which 
it was provided. The hall was, however, 
also used each Saturday night during the 
winter for dances organised by the officer 
commanding the co., to which members of 
the coy. with their wives & fiancees were 
admitted free & the public on payment of 
6d. each, & the profit after payment of ex- 
penses was distributed for the benefit of the 
members of the co. or their dependants, the 
purpose of the dances being to keep the men 
of the co. together during the winter & to 
stimulate recruiting. It was contended by 
the rating authority that the above statutory 
provision should be construed as if, in accord- 
ance with the previous state of the law, the 
word “ exclusively ” was inserted therein 
immediately before the word “ occupied,” or 
at least as if the word “ where ” at the begin- 
ning of the provision meant 44 in so far as ” 
or “to the extent to which,” & that in view 
of the user of the hall for the dances it came, 
consistently with one or other of these 
respective constructions, either not at all 
or not entirely within that provision & was 
therefore either wholly or partially rateable : 
— Held : the provision must be construed 
according to the natural meaning of its words 
without regard to the previous stare of the 


law, none of the constructions contended for 
could be supported, & the hall came wholly 
within the provision ; even if one or other of 
the proposed constructions was the true 
construction, the hall was in the circum- 
stances exclusively occupied on behalf of the 
Crown for public purposes & would come 
within the provision ; & consequently the 
hall was entirely exempt from rates. — 
Derby (Territorial Army Association) v. 
Derby (South Eastern Area) Assessment 
Committee, [1935] 2 K. B. 373 ; 104 L. J. 
K. B. 611 ; 153 L. T. 340 ; 99 J P. 260 ; 51. 
T. L. R. 456 ; 79 Sol. Jo. 403 ; 33 L. G. R. 
285, D. C. 

458. Add. Annotation : — Consd. Re Southern By. 
Co. (1935), 153 L. T. 105. 

494. Add. Annotation : — Refd. Westminster City 
Council v. Royal United Service Institution, 
[1938] 2 All E. R. 645. 

495. Add. Annotation: — As to (1) Consd. West- 
minster City Council v. Royal United Service 
Institution, [1938] 2 All E. R. 645. 

495a. .] — Scientific Societies Act, 1843 (c. 36), 

s. 1, provides for the exemption from rates 
of “ any society instituted for purposes of 
science, literature, or the fine arts ex- 
clusively,” if “ supported wholly or in part by 
annual voluntary contributions.” An insti- 
tion, established in 1931 & incorporated by 
Royal Charter in 1860 for the purposes of 
44 the promotion & advancement of naval & 
military science <fe literature.” was rated as 
occupier of a hereditament used for carrying 


PART I. SECT. 4, SUB-SECT. 24. ~K. 

432 II. .] — Estcourt Corpn. V 

Union Government (1929), 50 N. L. R* 
21.— S. AF. 

PART I. SECT. 4, SUB-SECT. 24. — L 
an. Land leased to commissariat officer 
& occupied by troops. ] — Held : exempt. 
— Principal Secretary of State 
for War v. Toronto Corpn. (1803), 
22 U. C. R. 551.— CAN. 


PART I. SECT. 4, SUB-SECT. 24.— Q 

a i. .] — lit Hydro-Electric 

Power Commission of Ontario & 
Thorold & Pelham Townships (1924), 
55 O. L. R. 431.— CAN. 


•1. Land used for public reserve — 
Zoological gardens .] — Held: the land 
was used for a public reserve within 
s. 132 (c) of the Local Government Act, 
1919, s. 132 (c), & was exempt from 
rates. — Municipal Council of Mos- 
man v. Spain (1829), 29 S. R. N. S. W. 
492; 46 N. S. W. W. N. 174; 0 

L. G. R. 81.— AUS. 


st. Bookstalls & shops at station .] — 
In making 1 up his roll for the year 
ending Whitsunday, 1937, the Assessor 
of Public Undertakings included in his 
valuation of the undertakings of two 
railway cos. the bookstalls Sc other 
stalls & shops at certain stations in 
Glasgow. Those subjects had been 
Included every year since the first 
quinquennial valuation made In the 
year 1933-1934. In May, 1936, the 
House of Lords, in a case relating to 
an English railway, decided that 
similar subjects did not form part of 
the undertaking : — Held ; the subjects 
in question, in so far os covered by the 
decision of the House of Lords, fell 
to bo excluded from the roll of the 
Assessor of Public Undertakings. — 
Glasgow Corpn. r. Assessor of 
Public Undertakings,, [1936] S. C. 
754.— BOOT. 


sv. Property of Toronto Transporta- 
tion Commission.] — Toronto Trans- 
portation Commission hold liable to 
pay local improvement rates on land 
controlled & managed by the Com- 
mission. — Toronto v. Toronto Trans- 
portation Commission, [1937] 1 

D. L. R. 622 ; O. R. 42.— CAN. 


sy. Women's Institute.] — A hall used 
Sc occupied by the Women’s Institute 
of Garvagh was held hy reap, as trustee 
for the said Institute. The Institute 
was an assocn. of women, formed with 
the object of improving the conditions 
Sc amenities of rural life. The member- 
ship of tho Institute was confined to 
women Sc girls ovor fifteen years of 
age, who had to he proposed Sc seconded 
by members of the Institute before 
being elected. Each member paid a 
subscription of two shillings per annum. 
Tho hall was provided primarily for 
the women of Garvagh district, but 
there were members who resided in 
other districts. Dances & dramatic 
entertainments were held to which the 
public were admitted on payment of 
an entrance fee. Badminton was 
played two nights a week & the bad- 
minton club was open to the public 
on the payment of a separate subscrip- 
tion. The hall was not used by the 
members for any private purpose : — 
Held : the hall was not a heredita- 
ment of a public nature Sc used for 
public purposes so as to be exempt 
from poor rate. — Valuation Comr. v. 
Mao aus land , [1937] N. I. 132.— IR. 


sz. Sheep-dipping station.] — Held : a 
sheep-dipping station was not a here- 
ditament of a public nature Sc used for 
public purposes so as to be exempt from 
poor rate. — Valuation Comr. v, 
Londonderry County Council, 
[1937] JN. 1. 141.— IR. 


to. Property used in connection with 
upkeep of roods .]-* Exemption from 
rating was claimed for property which 
was used solely in connection with the 
upkeep of public roads, such as 




quarries, stores, etc. Tho county 
council claimed that these premises 
being used solely in connection with 
tho public roads In the county ought to 
bo completely exempted from rating 
on tho ground that they were all 
“ used for public purposes ” : — Held : 
there was such a private use of tho 
premisos by the county council on 
behalf of the ratepayers as to render tho 
county couD« iI liable to be rated as 
occupiers, & that the claim for exemp- 
tion therefore failed. — Tyrone County 
Council v. Northern Ireland 
Valuation Comr., [1937] N. I. 184. — 
IR. 


•d. Amusement park.] — Deft, city 
was tho owner of lund In pltf. munici- 
pality which tho city used for an 
amusomeut park Sc as approaches 
thereto. It also owned within pltf. 
municipality a street railway line Sc 
equipment & electric light transmission 
wires located partly on lands owned by 
tho city, partly on private land Sc 
partly on pltf.'s streets. Another lot 
of land owned by the city was used for 
obtaining gravel for use m connection 
with the street railway line. Persona 
other than those travelling by street 
car were charged an admission to the 
park. The charges for the use of 
somo of the amusement devices in the 
park were collected by the city from 
the patrons thereof, tho right to 
operate other amusements was rented 
by the city to concessionaries. The 
park was closed during the winter, but 
the street railway service Sc the dis- 
tribution of electricity for light were 
continued tor the benefit of persons 
living In pltf. district : — Held : said 
lands were not held “ for the public 
use of Buch municipality " Sc the street 
railway lines Sc transmission lines were 
an interest in land in respect to which 
the city was subject to taxation. — 
Spring bank Municipal District e. 
CALGARY City, [19371 3 W. W. R. 
639 ; 4 D. L. R. 767 ; 7 F. L. J. 
(Can.) 259. — CAN. 
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into effect its purposes. The institution was 
supported by an annual Govt, grant Sc by 
members’ subscriptions. The activities of 
the institution were carried out by having a 
library* a reading-room & lectures, by pub- 
lishing a journal Sc by possessing & main- 
taining a museum. Exemption from rates 
was claimed under sect. 1 of the Act of 1843, 
but the rating authority contended that the 
said hereditament was not used for the pur- 
poses of science or literature exclusively, 
that the reading-room, lecture theatre & 
museum were not used exclusively for the 
said purposes, that the said hereditament was 
mainly used for the purposes of naval & 
military professional art, which were not 
purposes of science or literature, Sc that the 
institution was not supported by voluntary 
annual contributions : — Held : (1) the words 
“ science Sc literature ” within Scientific 
Societies Act, 1843 (c. 30), s. 1, included naval 
Sc military science & literature ; (2) the modes 
in which the institution carried out its 
activities were only modes in which the 
exclusive purposes of science & literature 
were carried out ; (3) the annual Govt, grant* 
was a voluntary contribution within sect. 1 
of the Act of 1843. — Westminster City 
Council v . Royal United Service Institu- 
. tion, [1938] 2 All E. R. 545 ; 82 Sol. Jo. 
547 ; 36 L. G. R. 460. 

501a. Royal Academy of Dramatic Art.] — Ex p. 

Royal Academy of Dramatic Art (1930), 
74 Sol. Jo. 100, D. C. 

503. Add. Annotations : — Consd. General Medical 
Council v. I. R. Oomrs., English Branch 
Council of General Medical Council v. I. R. 
Oomrs. (1928), 97 L. J. K. B. 578 ; Midland 
Counties Institution of Engineers v. Inland 
Revenue Oomrs. (1928), 14 Tax Oas. 285. 
Apld. Institution of Civil Engineers v. I. R. 
Oomrs. (1931), 47 T. L. R. 406. Retd. 
Master Mariners, Honourable Co. of v. I. R. 
Oomrs. (1932), 17 Tax Oas. 298. 

508. Add. Annotation: — Consd. Institution of 
Civil Engineers v. I. R. Comrs. (1931), 47 
T. L. R. 400. 

509. Add. Annotation : — Refd. Westminster City 
Council v. Royal United Service Institution, 
[1938] 2 AH E. R. 546. 

524. Add. Annotation : — Consd. Westminster City 
Council v. Royal United Service Institution, 
[1938] 2 All E. R. 645. 

525. Add. Annotation : — Refd. Institution of Civil 
Engineers v. I. R. Comrs. (1931 ), 47 T. L. R. 400. 

540. Add. Annotation : — Consd. Institution of 
Civil Engineers v . I. R. Comrs. (1931), 47 
T. L. R. 466. 

549. Add. Annotations : — Consd. Towler v. Thetford 
Rural Council (1929), 99 L. J. K. B. 258. 
Refd. Oleobury Mortimer Rural District 
Council v. Childe, [1933] 2 K. B. 308. 

551. Add. Annotation : — Apld. Hastings, Lord v. 
Walsingham Revenue Officer, [1930] 2 K. B. 
278. 

552a. Not let — Whether within Rating & 

Valuation (Apportionment) Aet, 1928 (c. 44).] 

— Where sporting rights over agricultural land 
are severed but not let the person exercising 
those rights is not entitled to the exemption 
from rates conferred on the occupiers of agri- 
cultural land by the Agricultural Rates Act, 


1929 (c. 20). — Hastings (Lord) v. Walsing- 
ham (Revenue Officer), [1930] 2 K. B. 278 ; 
99 L. J. K. B. 3$& ; 143 L. T. 474 ; 94 J. P. 
130 ; 46 T. L. R. 426 ; 74 Sol. Jo. 298 ; 28 
L. G. R. 304 ; (1920-31), 1 B. R. A. 402, D. C. 

Annotation : — Folld. Cleoburj Mortimer Rural District 
Council v. Childe 1933), 97 J. P. 217. 

552b. necessity for severance.] — Applt. 

owned 3,000 acres of land. Two thousand 
acres he let to tenant farmers reserving 
to himself the sporting rights ; 700 acres of 
the remainder was waste land Sc he farmed 
300 acres himself. He let the sporting rights 
over the whole 3,000 acres to B., under an 
agreement contained in correspondence 
between them. There was no grant by deed. 
Applt. was rated separately on the sporting 
rights so let Sc appealed from an order of the 
justices directing the issue of a distress 
warrant in respect of those rates : — Held : 
applt. was not rateable in respect of the 
sporting rights as there was no legal severance 
of the right from the occupation of the land. 
— Towler v. Thetford Rural Council 
(1929), 99 L. J. K. B, 258 ; 143 L. T. 45 ; 94 
J. P. 77 ; 28 L. G. R. 108 ; (1926-31), 1 
B. R. A. 298. 

552c. Sporting rights reserved.] — A farm was 

let to a tenant under an agreement in writing, 
not under seal. The agreement contained a 
clause reserving to the owner *the sporting 
rights over the agricultural land. The owner 
refused to pay the rates in respect of the 
sporting rights so reserved. An applica- 
tion for a distress warrant was refused by 
the justices on the ground that there had 
been no severance of the sporting rights from 
the occupation of the land within Rating 
Act, 1874 (c. 54) : — Held : a grant of sport- 
ing rights over land could be validly made 
only by a‘ deed under seal, but where the 
owner of the land, by an agreement in writing, 
not under seal, let the land, &, by the same 
document, reserved to himself the sporting 
rights, there was in fact a severance of the 
sporting rights from the occupation of the 
land within Rating Act, 1874 (c. 64), 8. 0, 
Sc the owner was rateable in respect of those 
rights under sect. 0 (3). — Cleobury Mor- 
timer Rural District Council v . Childe, 
[1933] 2 K. B. 368 ; 102 L. J. K. B. 580 ; 
149 L. T. 495 ; 97 J. P. 217 ; 49 T. L. R. 
485 ; 31 L. G. R. 208, D. C. 

550. Add. Annotation : — Refd. Townley Mill Co. 
(1919), Ltd. v . Oldham Assessment Com- 
mittee, [1930] 1 K. B. 685. 

580. Add. Annotation : — Refd. Busby v. Avgherino, 
[1928] A. 0. 290. 

680a. .] — In an ancient market, of 

which 8. was lessee of tolls, the frequenters 
of the market brought com Sc potatoes in 
carts which stood within the limits of the 
market, Sc one sack was taken out Sc pitched 
in the street for buyers to examine. A toll 
was payable to 8. in kind for the whole 
quantity brought in hulk, including the 
sample sack : — Held ; 8. was rateable to the 
poor-rate in respect of these tolls.— R. t;. 
Barnard Castle Inhabitants (1803), 27 
J. P. 634. 

632a. .] — Applt. was rated as the 

occupier of tolls, lands, & buildings situated 
in the Ashford cattle market; Sc among the 
gross receipts upon which the valuation was 
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estimated) were items for the sheep, cattle, 
pigs, & horses admitted into the market 
during the year at a fixed sum per head. In 
1071 Charles II. granted by charter to Lord 
Strangford, his heirs & assigns, a market to 
be holden every alternate Tuesday within 
or near to the town of Ashford, together with 
the tolls & profits thereof. No evidence is 
to be found of the actual establishment of a 
market under this charter ; but in 1784 a 
stock market was established, & for some 
time afterwards held upon every fourth 
Tuesday. From 1793 to 1856 a stock & 
cattle market was held on every alternate 
Tuesday in the main street of Ashford, the 
lord of the manor & the inhabitants receiving 
certain payments for the use of such pens as 
either of them supplied respectively, but no 
tolls appeared to have been levied upon 
animals sold at the market. After many 
mesne assignments, in 1850 applt .’s lessors, 
incorporated as a limited co., obtained a 
conveyance in fee of a piece of land in the 
manor, & 14 all the tolls, stallages, dues, pro- 
fits, Or emoluments whatsoever arising from 
all markets & fairs held in the said town of 
Ashford,” except the meat, fish, & vegetable 
market. In 1874 applt. hired from the co., 
at a fixed annual rent, certain fixed tolls of 
the cattle market, the lands belonging thereto, 
& the fairs & other perquisites. The land 
occupied by the market is fenced in, <fc kept 
locked when not used for market or other 
purposes. Some pens in the market- are 
appropriated to particular owners & salesmen, 
& others are free for any animals in the 
market. All animals, however, pay toll for 
admittance to the market : — Held : upon a 
case stated, that the tolls for admittance to 
the market were incident to the soil so as to 
be taken into consideration as increasing the 
value of the occupation, & were not mere 
market tolls which could not be rated. — 
Percy v. Ashford Union (1878), 84 L. T. 
579 ; 40 J. P. 502. 

632b. .} — Applt. rented two stalls in 

Bodmin market year by year at a rent pay- 
able weekly. The stalls in question had been 
put up to auction & were bought by applt. & 
used by him on market days. The stalls thus 


rented were capable of being removed, & there 
was no agreement that they should always 
stand on the same identical spot, though 
applt. had a right to retain the same relative 
position in the row : — Held : there was no 
such occupation of the stall as rendered applt. 
liable to be rated under 43 Eliz. c. 2, he haying 
acquired only the right to a given stall in a 
given row, & not the right to place one on 
any definite portion of ground. — S pear v . 
Bodmin Union Guardians (1880), 49 L. J. 
M. C. 69 ; 49 L. J. Q. B. 650 ; 43 L. T. 127 ; 
44 J. P. 704. 

636. Add. Annotation : — Refd. Re Southern Ry* 
Co. (1935), 153 L. T. 105. 

069. Add. Annotation : — Refd. Musmann v. 

Engelke, [1928] 1 K. B. 90. 

670. Add. Citation .‘-—(1926-31), 1 B. R. A. 80, C. A 

675a. House let out in apartments or lodgings — 
Representation of the People Act, 1867 (o. 102), 
s. 7.] — By Representation of the People 
Aot, 1807 (30 & 31 Viet. c. 102), s. 7, where the 
owner is rated at the passing of this Act to 
the *poor rate in respect of a dwelling-house 
situate in a parish wholly or partly within a 
parliamentary borough, instead of the 
occupier, his liability to berated for the future 
shall cease ; & after the passing of this Act 
no owner of any dwelling-house so situate 
shall be rated to the poor rate instead of the 
occupier, except as hereinafter mentioned. 

. . . When the dwelling-house shall be 
wholly let out in apartments or lodgings, not 
separately rated, the owner of such dwelling- 
house shall be rated to the poor rate. 

Applt. & five other persons each occupied a 
room in a six-rpomed dwelling-house in a parish 
within a parliamentary borough, & had the use 
in common of the street door, passage, stair- 
case & domestic conveniences ; the owner did 
not oocupy any part of the premises, nor retain 
any control over the tenants, each of whom 
had the exclusive possession of his own room. 
At the time of the passing of above Act 
the owner was rated in respect of the whole 
house, instead of the occupiers, by virtue 
of Small Tenements Act, 1860 (c. 99). 
After the passing of above Act, the overseers 
of the parish made a rate, in which each of 


PART I. SECT. 4, SUB-SECT. 34. 

% (p. 512) 1. Plant dt camp of 

oil company .1 — Re Royaute Oil Co., 
Ltd. (Alta.), (1929) 4 D. L. R. 1070 ; 

1 W. W. R. 311.— CAN. 

gj (p. 512) i. Fee still in Croum.] 

— Where the fee still remains in the 
Crown, the interest of the holder of a 
homestead claim is not snbjeot to 
taxation by a municipality, although 
the holder personally is. — R. v. 

(1901), 8 

so. Property temporarily in district — 
Rolling stock & machinery of railway 
company. J — Re Edmonton, Dunvrgan 
Sc British Columbia ry. Co. Sc 
MoLellan School District, (19281 

2 W. W/R. 634.— CAN. 

>p. Machine used for digging 

reservoir,] — Re Manntx & W adore N 
Sc McLennan School District, [1928] 
2 W. W. R. 688.— CAN. 

«t. Stock-in-trade .) — Under a statute 
authorising the a sse s s ment of 44 land, 
bunding*. Sc business/' a stock -in - 
tradeto not assessable. — Pearbe Sc 
Edworthy Bros. v. Rural Munici- 
pality or Bjobkdau, bTf. Harms 


Co., Ltd. v. Rural Municipality of 
Bjorkdale, J10291 2 D. L. R. 507, 
537 ; 1 W. W. R. 682 ; 23 8. L. R. 
386.— CAN. 

•r. Gantry crane.) — Held: the gantry 
crane on resp/s premises was not 
assessable or liable to taxation under 
Ontario Assessment Aot, 1927, was 
affirmed, it being hekj that the subject 
of assessment clearly fell within sub- 
sect. 19 of sect. 4 of said Act, Sc was not 
taken out by the exoeptlon ; the 
movable part of the crane, if it should 
not be regarded as a chattel Sc not 
within sect. 1 (ft), was “ machinery 
used for manufacturing/* & not 
“ machinery used for the production 
or supply of motive power.” — Ford 
City v. Ford Motor Co. op Canada, 
Ltd., (1929) 4 D. L. R. 507 ; 8. C. R. 
490 ; affg [1929] 2 D. L. R. 109 ; 03 
O. L. R. 410. — CAN. 

•t. Gasoline pumps tanks at service 
station.] — Imperial Oil, Ltd. v. 
Listowel (Ont.), [19291 1 D. L. R. 
470.— CAN. 

w. Logs. ) — Logs brought down s 
river into a town for the purpose of 
shipment. Sc kept awaiting shipmMxt, 
in a boom in the river within the 


limits of the town, at the time an 
assessment is made, may be assessed 
by the town under tht» Assessment 
Aot, R. 8. N. 8. 1923.— Hollings- 
worth Sc Whitney, Ltd. v. Bridge- 
water. (10291 1 D. L. R. 481 ; 60 
N. S. & 240.— CAN. 

•y. Unoccupied golf course .] — Where 
land had been let as a golf course but 
at the time of assessment it was not in 
use for any purpose, the assessor was 
held to have entered It properly as a 
golf course, vaoant, although the 
proprietor contended that it should 
De entered as grazing land. — Maitland 
Tennant v. Kdinburoh Accountant, 
[1930] S. C. 560.— SCOT. 


PART I. SECT. 5. 

•w. Mortgagee — Of leasehold interest 
n land.)— Held: not a mtgee C f 
ratable property ” within Rating 
Let, 1925, b. 70. — Waitomo County 
ouncil e. Miles, [1928] N. & L. R. 
2.— N.Z. 

■x. Colliery company letting houses 
t workmen during employment ] — 
iucickaven 8c Mkthtl Oorpn. e. 
Chmyss Coal 00., [1928 J STO. 00.— 
DOT. 
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the six occupiers was separately rated : — 
HeUd : the owner of the house, & not the 
several occupiers, was rateable : for that the 
house came within the exception in sect. 7. — 
Stamper v. Sunderland Overseers (1868), 
L. R. 3 0. P. 388 ; 87 L. J. M. C. 137 ; 18 
L. T. 682 ; 82 J. P. 439 ; 16 W. R. 1063. 

Annotations .*— ■ Oonsd. Thompson 0 . Ward (1871), L. R. 0 
O. P. 327 ; Boon 0 . Howard (1874), L. R. 9 0. P. 277 ; 
Bradley 0 . Baylia (1881), 8 0. B. D. 195 ; White & 
Hales «. Islington Oorpn., [1909] 1 K. B. 133. Folld. 
Griggs v. Stevens (1909), 101 L. T. 950. Gomd. R. v. 
Roberts, Exp. Stepney Borough Council (1915), 84 L. J. 
K. B. 1577. Reid. Mason v. Bennett (1868), L. R. 4 C. P. 502 ; 
Barnes v. Peters (1869), L. R. 4 C. P. 539 ; Cull 0 . Austin, 
Austin 0 . Cull (1872), L. R. 7 O. P. 227. 

675b. .] — Resp. was rated & assessed 

to a general rate in respect of a house which 
was situate in the parish of H., which was, 
at the date of the passing of Representation 
of the People Act, 1867 (c. 102), & had ever 
since been, situate in a parliamentary 
borough. Resp. did not occupy or reside 
in or exercise any supervision or control over 
the house, which was a private dwelling- 
house consisting of a basement, a ground, 
floor & two other floors, & was let by resp. to, 
& was occupied by, three tenants. The 
rateable value of each of the tenements was 
under £20. Each tenant had a separate 
letting & a separate key, & had the exclusive 
' use & occupation of the rooms let to him or 
her. On an appln. for a distress warrant 
against resp., it was contended on behalf of 
applt. that the borough council were entitled 
to rate reap, under Representation of the 
People Act, 1867 (c. 102), s. 7, inasmuch as 
the house was wholly let out in apartments 
or lodgings not separately rated. It was 
contended on behalf of reap, that the house 
was not wholly let out in apartments or 
lodgings not separately rated within the 
meaning of that section, & that the demand 
was bad, as no allowance, abatement or 
deduction had been made to reap, under 
Poor Rate Assessment & Collection Act, 
1889 (c. 41). The justices were of opinion 
that the house was not in point of law a 
dwelling-house wholly let out in apartments 
or lodgings within the meaning of sect. 7, 
& they dismissed the summons : — Held : on 
the authority of Stamper v. Sunderland 
Over seer 8 , No. 675a, ante , the council were 
entitled to rate resp. under sect. 7 of the Act 
of 1867, & the appeal must ^e allowed. — 
Griggs v. Stevens (1909), 101 L. T. 950; 
74 J, P. 67 ; Konst. & W. Rat. App. 154 ; 
8 L. G. R. 63, D. C. 

675c. — Effect of Poor Rate Assessment & 

Collection Act, 1869 (c. 41).] — Resp. was the 
owner of a tenement situate in a borough 
which in the year 1867 was, <fc ever since had 
been, a parliamentary borough. The tene- 
ment was wholly let out in apartments or 
lodgings not separately rated within Repre- 
sentation of the People Act, 1867 (c. 102), 
s. 7. Purporting to act under that sect., 
the rating authority rated resp. as owner, 
instead of the occupiers of the tenement, 
without allowing him any commission, 
abatement or deduction : — Held : the Act 
under which resp. was rateable as owner 
instead of the occupiers was not Representa- 
tion of the People Act, 1867 (c. 102), but was 
Poor Rate Assessment & Collection Act, 
1869 (c. 41), & he was entitled to the com- 
mission, abatement or deduction specified 


in sect. 3 or sect. 4 of the later Act. — Davis 
v. Wallis, {1908] 2 K. B. 134 ; 77 L. J. K. B. 
432 ; 98 L. T. 411 ; 72 J. P. 165 ; 24 T. L. R. 
350 ; 6 L. G. R. 493, D. O. 


Annotations : — Confld. GriL_ 

050. Overd. White & Hales 0 . Islington Conm., [1909] 
1 K. B. 133. Refd. Nokes 0 . Strong, [1909] 2 K. B. 625. 


0 . Stevens (1909), 101 L. T. 


675d. .] — Applts. were the owners 

of tenements situate in a borough which in 
the year 1867 was, & ever sinoe had been, a 
parliamentary borough. The tenements were 
wholly let out in apartments or lodgings not 
separately rated within Representation of 
the People Act, 1867 (c. 102), s. 7. Pur- 
porting to act under that sect., the rating 
authority rated applts. as owners, instead of 
the occupiers of the tenements, without 
allowing them any commission, abatement 
or reduction : — Held : applts. were properly 
rated as owners, instead of the occupiers, 
under Representation of the People Act, 
1867 (c. 102), s. 7, & were, therefore, not 
entitled to any commission, abatement or 
reduction from the amount of the rate. That 
portion of Representation of the People Act, 
1867 (c. 102), s. 7, which provides for the 
rating of owners of houses wholly let out in 
apartments or lodgings not separately rated 
has not been repealed by implication J)y 
Poor Rate Assessment & Collection Act, 
1869 ( 0 . 41), or othterwise. — Wijite & Hales 
v. Islington Oorpn., [1909] 1 K. B. 133 ; 
78 L. J. K. B. 108 ; 73 J. P. 44 ; 25 T. L. R. 
121 ; 2 Konst. Rat. App. 798 ; 7 L. G. R. 
133 ; 53 Sol. Jo. 97 : sub nom. Hales v. 
Islington Borough Council, 100 L. T. 22, 
O. A. 


Annotations : — Consd. Griggs 0 . Stovens (1909), 101 L. T. 
950. Folld. Nokes 0 . Strong, [1909] 2 K. B. 625. Consd. 
R. v. Roberts, [1914] 1 K. B. 309 ; R. v. Carson Roberts, 
Ex p. Stepney Oorpn., [1915] 3 K. B. 313. Refd. Kent v. 
Fittall, [1911] 2 K. B. 1102. 


675e. Who may be liable— Agent.] — 

An agent who is employed by the owner of 
a dwelling-house, situate in a parliamentary 
borough, «fc wholly let out in apartments, 
to collect the rents on his behalf is not liable 
to be rated as owner under above Act. — 
Nokes v. Strong, [1909] 2 K. B. 625 ; 78 
L. J. K. B. 1041 ; 101 L. T. 318 ; 73 J. P. 
417 ; 7 L. G. R. 870, D. 0. 

Annotation Gonad. Metropolitan Water Board 0 . Brooks 
(1910), 79 L. J. K. B. 705. 


675 f. To what boroughs applicable.] — 

The council of a metropolitan borough, which 
became a parliamentary borough some years 
after the passing of Kepresentation of the 
People Act, 1867 (c. 102), rated the owners 
of two dwelling-houses which were wholly 
let out in apartments or lodgings not 
separately rated, & allowed them the com- 
missions or abatements authorised by Poor 
Rate Assessment & Collection Act, 1809 
(c. 41). The local govt, auditor at his audit 
made a surcharge on the rate collector in 
respect of the amount of these abatements : — 
Held : the words “ all boroughs ” in Repre- 
sentation of the People Act, 1807 (c. 102), s. 7, 
extended to all boroughs which had since the 
passing of that Act become parliamentary 
boroughs, & were not limited to boroughs 
which were in existence as parliamentary 
boroughs at the date of its passing ; the 
owners ought to have been rated under that 
sect. A were therefore not entitled to any 
commission, abatement or deduction from the 
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amount of the rate ; & the surcharge was, 
therefore, rightly made by the auditor. — 
R. v. Roberts, [1914] 1 K. B. 309 ; sub nom. 
R. v. Roberts, Ex p. Battersea Borough 
Council, 83 L. J. K. B. 146 ; 109 L. T. 460 ; 
77 J. P. 403 ; 67 Sol. Jo. 644 ; 1 B. R. A. 
121 ; 11 L. G. R. 913, Q. A. ; revsg. (1912), 
108 L. T. 64, D. 0. ; subsequent proceedings , 
sub nom. Roberts v . Battersea Metro- 
politan Borough (1914), 110 L. T. 660, C. A. 

Annotation : — Reid. Crowe. HUleary (1912), 11 L. G. R. 226, 

675g. Premises occupied by owner.] — The pro- 
visions of sect. 211 (1) (a) of Public Health 
Act, 1876 (c. 66), as to assessing an owner 


on a reduced annual value, where the owner 
is rated instead of the occupier, do not apply 
to a case where the owner is himBelf the 
occupier of the premises to be rated. — R. v ♦ 
Propert, [1911] 1 K. B. 83 ; sub nom. R. v . 
Probert, Ex p . Jones (1910), 80 L. J. K. B. 
98 ; 103 L. T. 844 ; 74 J. P. 474 ; 9 L. G. R. 
38. 

676. After this case add “ See , also, Landlord & 
Tenant, Nos. 4363, 4364.” 

689. Add. Annotation : — Retd. Oxfordshire County 
Council v. Oxford City Council, [1938] 2 
K. B. 416. 


Part II. — Basis 


of Assessment. 


695. Add. Annotation : — As to (1) Reid. Railway 
Assessment Authority v. Southern Ry. Co., 
London County Council v. Southern Ry. Co., 
[1936] 1 All E. R. 26. 

696a. Garage buildings & land providing access 
thereto.]— Stansfield v. Stockport Assess- 
ment Committee & Hyde Assessment 
Area (1939), 83 Sol. Jo. 908, D. C. 

698. Add. Annotations : — Generally , Consd. St. 
James’ & Pall Mall Electric Light Co. v. 
Westminster (City) Assessment Committee 
(1932), 97 J. P. 48 ; Townley Mill Co. (1919), 
Ltd. v. Oldham Assessment Committee , [1930] 
1 KT B. 585. Refd. Ladies’ IIosI *ry & 
Underwear, Ltd. v. West Middlesex Assess- 
ment Area Assessment Committee (1932), 96 
J. P. 330 ; Simpson v. Charrington & Co., 
[1934] 1 K. B. 64 ; lie Southern Railway Co. 
Appeals (1935), 162 L. T. 299. 

703. Add. Annotations : — Consd. Consett Iron Co. 
v. Durham County Assessment Committee 
for No. 6 or North-West Area (1930). 99 
L. J. K. B. 277 ; Townley Mill Co. (1919), 
Ltd. v. Oldliam Assessment Committee, [1936] 
1 K. B. 585. 

705. Add. Annotations: — Apld. Consett Iron Co. 
v. Durham County Assessment Committee 
for No. 5 or North Western Assessment Area, 
[1931] A. C. 390. Refd. Robinson Bros. 
(Brewers), Ltd. v. Houghton & Chester-Le- 


Street Assessment Committee, [1937] 2 All 
E. R. 298. 

711. Add. Annotation: — Refd. Townley Mill Co. 
(1919), Ltd. v. Oldham Assessment Com- 
mittee, [1930] 1 K. B. 585. 

713. Add. Annotations : — Refd. St. James’ & Pall 
Mall Electric Light Co. ?>. Westminster (City) 
Assessment Committee (1932), 147 L. T. 396; 
Railway Assessment Authority v. Southern 
Ry. Co., London Countv Council v. Southern 
Ry. Co., [1930] 1 All E. R. 20; Townley 
Mill Co. (1919), Ltd. v . Oldham Assessment 
Committee, [1930] 1 K. B. 685 ; Mitcham 
Golf Course Trustees v. Ereaut, [1937] 3 All 
E. It. 450 ; Robinson Bros. (Brewers), Ltd. 
v. Houghton & Cliester-Le -Street Assess- 
ment Committee, [1937] 2 All E. R. 298. 

726. Add. Annotations: — Dlstd. Consett Iron Co. 
v . Durham County Assessment Committee 
for No. 6 or North Western Assessment Area, 
[1931] A. C. 396. Consd. Yates v. Burnley 
Rating Authority (1933), 97 J. P. 220 ; 
Townley Mill Co. (1919), Ltd. v. Oldham 
Assessment Committee, [1937] A. C. 419. 

726. Add. Annotations : — Consd. Townley Mill Co. 
(1919), Ltd. v. Oldham Assessment Com- 
mittee, [1937] A. C. 419. Refd. Consett Iron 
Co. v. Durham County Assessment Committee 
for No. 5 or North Western Assessment Area, 
[1931] A. C. 396. 


PART II. SECT. 1, SUB-SECT. 1. 

y I. .] — Re Hudson’s Bat Co. 

Sc City of Edmonton, [1932] l W. W,* 
R. 790 ; 2 D. L. R. 816.— CAN. 

y !i. Possible use of property 

restricted .] — Grampian Realities Co. 
v . Montreal East, [1932] 1 D. L. R. 
705.— CAN. 

«y. A Qreementfor fixed assessment value 
— Basis of valuation — Construction of 
affreement.) — City of Ottawa v. Cana- 
dian National Rys., [1925] 3 D. L. R. 
762 ; [1925] S. C. R. 494.— CAN. 

sz. Valuation for unearned increment 
t2X.] — Re W ALLBRIDGE & REGISTRAR 

of Land Titles, [1930] 2 W. W. R. 
361 ; 3 D. L. R. 752 : 4 D. L. R. 768 ; 
3 W. W. R. 258.— CAN. 

M. Equalisation of assessment .) — 
Sect. 96a of Assessment Act was In- 
tended to govern tbe future method of 
equalising the assessment. The cur- 
tailment of the power to levy in future 
was to be In respect of an equalisation 
arrived at by the altered method but 
effected according to the orderly pro- 
cedure already established by the 
Assessment Act 6c not otherwise . — Re 
Rockcliffk Park Village Sc Cable- 


ton County, [1931] 4 D. L. R. 737 ; 
0. R. 737.— CAN. 

to. Benefit from local improvements — 
Burden to be considered. ] — Where under 
City Act, R. S. 8., 1930, the cost of 
local Improvements is charged in whole 
or In part against the abutting or other 
property specially benefited thereby, 
the general assessment of such property 
should not be increased because of its 
additional value due to the local 
Improvements, without, at least, taking 
into consideration the burden of tbe 
special assessments therefor. — H illjer 
UReoina City, [1932J 2 W. W. R. 
561.— CAN. 


*f. Cash value at public auction .1 — 
Tbe governing rule for tbe valuation 
of property Is the actual cash value 
realisable at public auction.— Re Wil- 
liston Sc Clarke Assessment Sc 
Dartmouth [1935] 4 D. L. R. 250.— 
CAN. 


PART II. SECT. 1, SUB-SECT. 2.— A. 


dd i. .1 — Edinburgh Assessor 

r. Caira Sc Obolla, [1828J, S. C. 398. 


—SCOT. 

dd ii. .1 — Heritable Securi- 

ty Sc Mtge. Investment Absoon., 
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Ltd. v. Glasgow Assessor, [1928J 
S. C. 401.— SCOT. 

sv. Farm let by father to son — 
Whether rent conditioned as fair annual 
value. I — Marshall r. Wigtownshire 
Assessor. [1929] 8. C. (Ct. of Seas.) 
333.— SCOT. 

sz. u Consideration oil ter than rent ” 

■ — What is. J — Held : a special clause in 
a lease binding the tenant, in the event 
of the subject losing the benefit of 
derating, to indemnify the landlord for 
the loss he would suffer by his having 
to pay increased rates, was not a 
" consideration other than ronfc,” Sc, 
accordingly, had no effect upon the 
valuation of the subjects so long as 
they romainod derated Sc the obligation 
to indemnify remained contingent only. 
— Liverpool Victoria Friendly 
Society v. Glasgow Assessor, [1934] 
S. C. 193.— SCOT. 

PART II. SECT. 1. SUB-SECT. 2.— B. 

I j. .1 — Rangoon City Corpn. v. 

Dawoodjee (1928), I. L. R. 6 Ran. 
669.— IND. 

c i. .1 — Rangoon Turf Club v, 

Rangoon Corfn. (1927), I. L. R. 6 
Ran. 75# — IND. 
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727. Add. Annotation ; — Generally, Refd. Consett 
Iron Co. Durham County Assessment 
Committee for No. 5 or North-West Area, 
[1931] A. C. 396. 

736. Add. Annotations : — Consd. Railway Assess- 
ment Authority v. Southern By. Co., London 
County Council v. Southern By. Co., [1936] 
1 All E. R. 26. Retd. Consett Iron Co., 
Ltd. v. Durham County Assessment Com- 
mittee for the North-Western Area, [1931] 

A. C. 396 ; Salisbury House Estate v. Fry, 
[1930] 1 K. B. 304 ; Leney & Co. v. Whelan, 
[1934] 2 K. B. 611 ; Robinson Bros. 
(Brewers), Ltd. v. Houghton & Chester-Le- 
Street Assessment Committee,* [1937] 2 All 
E. R. 298. 

741. Add. Annotation : — As to (4) Refd. Robinson 
Bros. (Brewers), Ltd. v. Houghton & Chester- 
Le-Street Assessment Committee, [1937] 2 
All E. R. 298. 

742. Add. Annotation -Generally, Refd. Appen- 
rodt v. Central Middlesex Assessment Com- 
mittee, [1937] 2 K. B. 48. 

762. Add. Annotation : — Consd. St. James' & Pall 
Mall Electric Light Co. v. Westminster (City) 
Assessment Committee (1932), 97 J. P. 48. 

764'. Add. Annotations : — Consd. Consett Iron Co. 
v. Durham County Assessment Committee 
* for No. 6 or North-West Area (1930), 99 
L. J. K. B. 277. Refd. >*t. James’ & Pall 
Mall Electric Light Co. v. Westminster (City) 
Assessment Committee (1932), 147 L. T. 396 ; 
Railway Assessment Authority v. Southern 
Ry. Co., London County Council v. Southern 
. Ry. Co. ? [1936] 1 All E. R. 20 ; Townley 
Mill Co. (1919), Ltd. v. Oldham Assessment 
Committee, [1936] 1 K. B. 685 ; Mitcham 
Golf Course Trustees v. Ereaut, [1937] 3 
All E. R. 450 ; Robinson Bros. (Brewers), 
Ltd. v. Houghton & Chester- Le-Street Assess- 
ment Committee, [1937] 2 All E. R. 298, 

709. Add. Annotations : — Refd. L. C. C. v. Hackney 

B. C., [1928] 2 K. B. 588 ; Townley Mill Co. 
(1919), Ltd. v. Oldham Assessment Com- 
mittee, [1936] 1 K. B. 585. 

781. Add. Annotation : — Consd. Townley Mill Co. 
(1919), Ltd. v. Oldham Assessment Com- 
mittee, [1930] 1 K, B. 585. 

785. Add. Annotation Consd. Townley Mill Co. 
(1919), Ltd. v. Oldham Assessment Com- 
mittee, [1937] A. 0. 419. 

792. Add. Annotation : — Consd. Townley Mill Co. 
(1919), Ltd. v. Oldham Assessment Com- 
mittee, [1936] 1 K. B. 585. 


794a* Mill dosed down — Maohinery left in 

position.] — A co. which owned & occupied a 
ootton spinning mill, stopped working ; they 
sold the stores & let the basement, & left the 
remainder of the structure & its contents in 
charge of a caretaker with a view to selling 
or letting them ^f occasion occurred. At the 
material time there remained in the mill 
machinery & plant of the classes mentioned 
in sect. 24 (1) (a) of 1926 Act (which for 
convenience was described as “ motive 
machinery & plant ”). There were also 
certain fixed machines & loose chattels 
falling within sect. 24 (1) (6) (called for con- 
venience “ process machinery & plant ”) : — 
Held : the co. were not rateable as the 
occupiers of premises used as a warehouse 
for the process machinery, on the grounds 
(a) that by sect. 24 (1) (6), no account is to 
be taken of the value of such plant or 
machinery ; (2) the Act applies to heredita- 
ments whether in active operation or out of 
work. 

Qu. : whether the practice of treating the 
owner of an empty house as not rateable is 
an exception to the general law of rating. — 
Townley Mill Co. (1919), Ltd. v. Oldham 
Assessment Committee, [1937] A. C. 419 ; 
[1937] 1 All E. R. 11 ; 106 L. J. K. B. 140 ; 
156 L. T. 81 ; 101 J. P. 125 ; 53 T. L. R. 
205 ; 81 Sol. Jo. 13 ; '35 L. G. R.,09, H. L. 

Annotation : — Retd. Robinson Bros. (Brewers), Ltd. v. 

Houghton & Ohester-Le-Street Assessment Committee, 

[1937] 2 All E. R. 298, C. A. 


Sub-sect. 1. — Railways. 

(Vol. XXXVIII., p. 634.) 

See, now , Railways (Valuation for Rating) 
Act, 1930 (c. 24). 

800. After this case add : — 

Derating of railways.]— See Rating & Valua- 
tion (Apportionment) Act, 1928 (c. 44), ss. 1, 6; 
Local Government Act, 1929 (c. 17), ss. 68, 
136 ; Sched. XI. ; & Nos. 226kk-226qq, ante. 

800a. Railways (Valuation for Rating) Act, 1980 
(c. 24) — Meaning of revenue — Compensation 
for use during war.]— The sums distributed 
by the Govt, among the railway cos. of Great 
Britain in satisfaction of all claims which 
they might otherwise have had for compensa- 
tion under the Regulation of the Forces Act, 
1871 (c. 86), the Ministry of Transport Act, 
1919 (c. 50), or otherwise, are not “ Tevenue ” 
within Railways (Valuation for Rating) Act, 


PART 1L SECT, a, SUB-SECT. 1. — A. 

800a i. Railways (Valuation for 
Rating) Act , 1030 (c. 24) — Exclusion of 
ferry.) — L. & N, E. Ry. Oo. In which, 
as successor of the North British Ry. 
Co,, the rights of ferry across the 
Forth at Queensferry were vested by 
statute, entered into an agreement with 
a firm of shipbuilders, under which the 
latter obtained the sole Sc exclusive 
right to work the ferry. Sc also to use 
certain piers in oonneetdon therewith, 
for a period of ten years. Under the 
agreement the shipbuilders provided 
the vessels Sc the staff at the piers, & 
fixed, collected, Sc retained toe tolls 
Sc charges, exoept that they were 
bound, in the event of the revenue from 
the ferry exceeding a certain stun, to 
pay a proportion of the excess to the 
ry. oo. ; Sc they relieved the ry. oo. 
of all obligations Sc liability in con- 
nection with the working of the fer r y . 
They were, further, entitled to r * 


their rights under the agreement or to 
sublet : — Held : the agreement con- 
stituted a lease of the ferry Sc was not 
a mere grant of a right to work the 
terry, Sc accordingly, the ferry was 
excluded from the undertaking of the 
ry. oo., under Railways (Valuation for 
Rating) Act, 1930 (c. 24), s. 22 (9).— 
London Sc North Eastern Ry. Oo. 
v. Fife Assessor, [1935] 8. 0. 352.— 
SOOT. 

800a ii. Error — Appeal .) — 

Finality for the quinquennial period 
under Railways (Valuation for Rating) 
Act, 1930, s. 22, applies only where the 
value of the undertaking has been fixed 
in acoordanoe with the provisions of 
the Act, &» accordingly, where herit- 
ages which do not legally form “ part 
of its undertaking " are included In 
the valuation, the provision as to 
finality does not render incompetent 
an appeal for the correction of the 
error during the quinquennium. — 
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Glasgow Corpn. v. Assessor of Public 
Undertakings, [193618.0.754.— BOOT. 


in. memoa oj assessment. \ 

— The Assessor of Railways & Canals, 
in valuing for the first Jime under 
sect. 22 of Railways (Valuation for 
Rating) Act, 1930, the heritable sub- 
jects in Scotland belonging to the 
L.M.S. Sc L.N.E.R., adopted the 
following method. Taking in each 
case the average Soottish net receipts 
as oerfcified by the Anglo-Soottlsh 
Railways Assessment Authority, he 
deducted for * interest on tenant's 
capital a sum of 6 per cent, of euoh 
capital, Sc of the balance he assigned 
40 per oent. to the tenants for tenant's 
profits Sc risks, Sc 60 per cent, to the 
landlord. He fixed the valuation at 
the latter figure, bringing out a valua- 
tion for the L.M.S. of £940*005 as 
year's valuation 
of £7 17>24V & for the L.N.ELR. a 
valuation of £628,898 as against one of 
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L. G. R. 41 ; 23 By. & Can. Tr. Ors. 38, 
H. L. 


1930 (c. 24), 8. 4 (3) (ii. ) ( d ), & were never 
intended to come into the computation of 
rateable value. They are sums part of 
which may be properly regarded as paid in 
restoration of losses on capital account, & 
the fact that they may also be applied for 
revenue purposes is not enough to justify 
the conclusion that the entire funds are in 
their nature revenue. The words “ set aside 
out of revenue ” in Railways (Valuation for 
Rating) Act, 1930, s. 4 (3), mean placed to a 
revenue account in the accounts kept under 
Railway Accounts Act, 1911. — London, 
Midland & Scottish Ry. Co. v. Anglo - 
Scottish Railways Assessment Authority, 
London & North-Eastern Ry. Co. v. 
Anglo-Scottish Railways Assessment 
Authority (1933), 160 L. T. 361 ; 98 J. P. 
134 ; 60 T. L. R. 130 ; 77 Sol. Jo. 899 ; 32 


Annotation : — Rtfd. Central London Hallway t>. I. R, 
Comrs., London Electric Railway v. I. R. Comrs., Metro 
politan Railway e. 1. R. Oomrs. (1934), 151 L. T. S33. 

800b. Bridge maintained by bridge 

company — Cost of upkeep.] — The building of 
the Forth Bridge by the Forth Bridge Ry. 
Co. was authorised by the Forth Bridge Acts, 
1878-1882. By sect. 16 of the 1882 Act, 
the works authorised are for all purposes 
whatsoever the undertaking of the Forth 
Bridge Co., & by seot. 88 the London & 
North Eastern Ry. Co. are forever to main- 
tain & work the railway ( i.e . carried by the 
bridge) with the same powers & obligations 
as if it formed part of the London & North 
Eastern Railway system, while the Forth 
Bridge Co. are to maintain &; repair the 


£430,979. The method of valuation 
adopted by the Assessor was the 
method he had applied in the case of 
a number of public utility cos., except 
that, instead of the ordinary deduction 
of 20 per cent, for tenant's profits & 
risks, he deducted, in the case of the 
railway cos., 4 per oent. having: regard 
to their financial position at the time. 
The ct. approved in principle of the 
Assessor's method of valuation, but, 
in view of the falling receipts of the 
cos., they substituted a deduction of 
55 per oent. for the Assessor's deduc- 
tion of 40 percent. — London, Midland 
& Scottish Ry. Oo. v. Assessor of 
Railways & Canals for Scotland, 
[1933] S. O. 690.— SCOT. 

800a iv. .1 — A railway eo., 

in return for merely nominal payments, 
granted to the proprietors of lands 
adjoining the railway embankments the 
right to kill rabbits & preserve game 
«n the embankments, the railway co.’s 
object being to provent damage to the 
embankments & to protect the co. 
against claims for damages from 
adjoining tenants : — Held : the grants 
were not leasos of heritable subjects 
within Railways (Valuation for Rating) 
Act, 1930, s. 22 (9), Sc, accordingly, 
the Assessor of PubUo Undertakings, 
In valuing the railway undertaking, 
must include in the cumulo receipts 
of the oo. the payments made by the 
adjoining proprietors, & no entry 
having reference to the grants could be 
made in the looal Roll. — London, 
Midland & Scottish Ry. Co. v. 
Assessor of Public Undertakings, 
[1937] S. C. 773.— SCOT. 


800a v. Railway hereditaments — 

Advertising stations .} — A railway co., 
in return for a pecuniary payment, 
granted to a firm of advertising con- 
tractors the exclusive right to exhibit 
advertisements on the property of the 
co. With the co.'s approval, the 
contractors affixed to the walls of 
stations Sc other railway structures 
advertisement boards, known as 
“ solus ” boards, each capable of dis- 
playing one advertisement only, & 
they let out these boards to advertisers 
for short periods varying from eight to 
twenty-six weeks, the contractors 
themselves pasting on the advertise- 
ments : — Hud : tfie sites of the boards 
bad been *• so let out as to be capable of 
separate assessment ” within sect. 
22 (9) of Railways (Valuation for 
if^ing) Act, 1930, ec fell to be entered 
m the local Roll, with the railway oo. 
as proprietors Sc the firm of advertis- 
mg contractors as tenants Sc occupiers. 
—London, Midland Sc Scottish Ry. 

Assessor of Public Under- 
takings, £1937) S. O. 773,— SCOT. 

. «K>a vL .] — Shops be- 

longing to a railway oo., which were 
let at the commenoement of the quin- 
quennial period 8c which accordingly 
were entered in the looal Roll/be* 


came unlefc during the currency of 
the period : — Held : the Assessor of 
Public Undertakings, in valuing the 
undertaking of the railway co. for a 
year subsequent to the date at which 
the shops became unlet, was wrong 
in increasing the cumulo receipts of 
the co., which formed the basis of his 
valuation, by any sum in respeot of 
these shops, seeing that they added 
nothing to the co/s reoeipts, but, as 
they formed part of the railway 
undertaking, he was right In entering 
them, & putting a valuation on them, 
in his Roll, within Railways (Valua- 
tion for Rating) Act, 1930, s. 22 (3). — 
London & North Eastern IIy. Co. 
v. Assessor of Public Undertakings, 
[1937] F, C, 71*2. — SOOT. 

800a vii. Showcase .) — - 

A firm of advertising contractors 
obtained, under an agreement with a 
railway oo., the exclusive right for a 
period of twenty years of exhibiting 
advertisements of the property of the 
railway co., with a right to sublet 
such sites as might be approved by the 
railway oo. The agreement contained 
a number of conditions & restrictions 
made in the interest of the railway oo., 
among them being the right to require 
the contractors to remove advertise- 
ments if objectionable to the co., or If 
their alto was required by the oo. for 
its own use. The agreement did not 
give the contractors the exclusive use 
of any particular part of the railway 
co.’s premises. In return the con- 
tractors paid to the co. annually a 
percentage of their annual receipts 
from the advertisements. In response 
to a request by a firm of outfitters for u 
particular site in the booking hall of 
Central Station, Glasgow, for tho 
exhibition of a showcase, the con- 
tractors, with the approval of the co., 
entered into a contract with tho out- 
fitters for the exhibition of a showcase 
for a period of five years at an annual 
specified rent : — Held : the site was so 
let out as to be capable of separate 
assessment within sect. 22 (9) of 

Railways (Valuation for Rating) Act, 
1930, Sc fell to be entered In the local 
Roll, with the railway co. as pro- 
prietors Sc the firm of outfitters as 
tenants, the position of tbe contractors 
in effecting the lease being that of 
agents for the railway oo. ; tho yearly 
value of the site to be entered in the 
Roll was the whole yearly sum pay- 
able to the contractors, 8c not merely 
the percentage thereof payable by the 
contractors to the railway oo. — 
Austin Rbfo, Ltd. ©. Assessor for 
Glasgow, [1938] S. 0. 317.— SCOT. 

800a viii. — Bookstall.]— By 

an agreement between a railway co., 
called therein the landlords, 8c a firm 
of newsagents, called therein tbe 
tenants, the landlords granted to the 
tenants the exclusive right to sell 
books Sc newspapers at the railway 
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stations on their system for a period 
of ten years. There was no reference 
in the agreement to any specific 
bookstalls. In return the landlords 
were entitled to payment of a fixed 
annual sum, or, in their option, to a 
percentage on tho gross drawings from 
sales :—Held : in a case relating to the 
bookstall at the Central Station, 
Glasgow, owned by the railway oo. Sc 
occupied by a firm of newsagents, 

(a) the books* all was “ so let out as to 
be capable of separate assessment” 
within sect. 22 (9) of tho Railways 
(Valuation for Rating) Act, 1930, Sc 
must be entered m the local Roll ; 

( b ) in determining its yearly ront or 
value, the Assessor must deduct from 
the payment made to the railway co. 
such part of the payment as represented 
the value of tbe exclusive right of salo 
at tho bookstall Sc tho sales made on 
tho station platforms. — Menzirh 
(John) Sc Oo. v. Ahsehsor for Glas- 
gow, [1937 J S. C. 288.--- SCOT. 

800a ix. — — Storage vaults 

under station.]- -Vaults under a station 
in which storage accommodation was 
let to traders '.—Held : part of the 
railway undertaking within Railways 
(Valuation for Rating) Act, 1930 
(c. 24), s. 22 (9).— L. Sc N. E. Ry. Co. 
v. Assessor of Public Undertak- 
ings, L. M. S. Ry. Co. v. Assessor of 
Public Undertakings, [1938] 8. C. 
757.— SCOT. 

800a x. Right to bring taxis 

into station.) —A railway co., described 
as the “ lessors,” “ let ” to a firm of 
motor-cab hirers, described as the 
“ lessees,” the exclusive right of bring- 
ing taxicabs into one of their stations. 
The right admittedly included the 
exclusive right to use Sc occupy a hut 
in the station. Tho hut was not, 
however, mentioned in the lease : — 
Held : the hut was ” so let out as to be 
capable of separate assessment ” within 
Railways (Valuation for Rating) Act, 
1930, s. 22 (9), notwithstanding the 
fact that tbe right to tho hut was 
incidental to the right of bringing 
taxicabs into the station ; Sc the 
Assessor of Public Undertakings had 
rightly excluded the value of the hut 
from the cumulo yearly rent or value 
of the lands Sc heritages in Scotland 
belonging to or leased by the railway 
co., Sc the subjects would fall to bo 
entered in the local Roll. — London Sc 
North Eastern Rv. Oo. v. Assessor 
of Public Undertakings, [1937] 
S. C. 792.— SCOT. 

•x. Profits basis .} — The correct 
method of assessing the annual value 
of a railway is on tbe profits bast* ; the 
** contractor’s test ” is unsuitable & 
Incorrect, as are also the ” train 
mileage ” Sc the “ route mileage ” 
system.— S ecretary of State for 
India v. Rangoon Municipal Corpn. 
(1933), I. L. R. 10 Ram 540.— IND. 
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structure of the bridge carrying the railway. 
In pursuance of these Acts the London & 
North Eastern Ry. Co. take all the traffic 
receipts of the Forth Bridge, but hand over 
to the Forth Bridge Co. the interest on the 
capital subscribed for building the bridge & 
the cost of maintaining the structure. 
Nevertheless, for the purpose of the Railways 
(Valuation for Rating) Act, 1930 (c. 24), the 
Forth Bridge is part of the London & North 
Eastern Railway undertaking, & the expense 
of maintaining the structure, though not in 
fact included in the Statutory Account No. 10, 
on which the valuation is required to be based, 
ought to have been so included, & was 
properly included by the Joint Assessment 
Authority in their ascertainment of the net 
railway revenue of the London & North 
Eastern Co. — Fife & West Lothian County 
Councils v. London & North Eastern Ry. 
Co. & Anglo-Scottish Railways Assess- 
ment Authority (1933), 21 Ry. & Can. Tr. 
Cas. 70. 

800c. v Railway hereditaments.] — Held •*. 

(1) notwithstanding the provisions of Rail', 
ways (Valuation for Rating) Act, 1930 

• (c. 24), s. 4 (2), the method known as the 
profits basis was still to be applied in assessing 
the rateable value of railway hereditaments. 

* That method consists of ascertaining three 

factors, namely, (a) the estimated capital 
value of the plant & implements required 
by the tenant ; ( b ) the percentage to be 

allowed to the tenant on his capital as re- 
muneration ; & (c) the net receipts from the 
undertaking. By dividing the first factor by 
the second, & subtracting the result from the 
third, a figure is obtained which is to be 
deemed to be the net annual value of the 
ry. co.’s undertaking; (2) in estimating for 
the purposes of the above calculation the 
value of the ry. co.’s rolling stock, a deduc- 
tion must be made for depreciation of each 
item since its last reconditioning & a further 
deduction for depreciation due to obsolescence 
of the type, but no addition may be made for 
.the profit which a manufacturer would have 
charged the hypothetical tenant for manu- 
facturing each item of plant. Each such 
item must be taken into account at its actual 
cost to the ry. co., since the only conceivable 
tenant is the ry. co. itself. — Re Southern 
Ry. Co. Appeals (1935), 152 L. T. 299 ; 51 
T. L. R. 233 ; 79 Sol. Jo. 127 ; 33 L. G. R. 
101 ; affd . sub worn. Railway Assessment 
Authority v. Southern Ry. Co., London 
County Council v. Southern Ry. Co., 
[1930] A. C. 200. 

800d. — .] — (1) Railways (Valuation for 

Rating) Act, 1930 (c. 24), s. 4, has not put 
an end to the system of assessing the hypo- 
thetical rent by deducting from the net 
receipts a percentage of the amount of the 
capital required by the tenant for the work- 
ing of the undertaking, & allowing the balance 
only as rent, though there may be circum- 
stances in which it is inapplicable ; (2) there 
are three elements in assessing the per- 
centage to be allowed on the tenant’s capital, 
(a) the interest on capital, (6) profit on the 
adventure, ( c ) fair return on his capital having 
regard to the risks which he undertook ; 
(3) the alteration in the economic positidn of 
railways since 1921 by virtue of legislation 
then & subsequently passed is not a relevant 


fact to affect the construction of the lan- 
guage of Railways (Valuation for Rating) Act, 
1930 (c. 24), though it may be relevant in 
estimating the rent at which the railway 
premises would let as a whole ; (4) in the case 
of a railway within Railways (Valuation for 
Rating) Act, 1930 (c. 24), the hypothetical 
landlord is not entitled to a higher rent in 
respect of the large capital expended in 
creating the immovable parts of the under- 
taking ; (5) the “fair & just division “ in 
Railways (Valuation for Rating) Act, 1930 
(c. 24), s. 4, is not an aliquot division on an 
unspecified basis, but involves the ascer- 
tainment of the landlord’s share in the form 
of rent ; (6) the landlord must be con- 

templated as a possible tenant, & the 
difficulties of finding a tenant must not 
influence the valuation ; (7) the Railway 

Assessment Authority are not limited by 
Railways (Valuation for Rating) Act, 1930 
(c. 24), s. 4 (1) (a) to considering only the actual 
results for the years 1928 & 1929, but may 
take into account the tendencies shown by 
the results of years preceding or following 
those years ; (8) the tenant is not a mere 
investor to be compensated by the ordinary 
rate of interest on his investment. The 
rate must be such as to afford a profit com- 
mensurate with the risk involved & to induce 
him to embark on the undertaking. The 
actual figure is a question of fact for the 
Railway Assessment Authority. — Railway 
Assessment Authority v. Southern Ry. 
Co., London County Council v. Southern 
Ry. Co., [1930] A. C. 206 ; [1936] 1 All E. R. 
20 ; 105 L. J. K. B. 115 ; 154 L. T. 314 ; 
100 J. P. 123 ; 52 T. L. R. 237 ; 80 Sol. Jo. 
223 ; 34 L. G. R. 103 ; 24 Ry. & Can. Tr. 
Cas. 86, H. L. ; affg. S. C. sub nom. Re 
Southern Ry. Co. Appeals (1935), 152 
L. T. 299. 

800e. What are.] — A railway co. in 

pursuance of a statute, constructed over a 
river a bridge consisting of an upper deck 
carrying a railway & a lower deck carrying 
a roadway for use by the public for vehicular 
& pedestrian traffic on payment of tolls. The 
construction of the roadway was a condition 
imposed on the co. by the statute empowering 
the co. to construct the bridge. The question 
raised was whether the roadway formed a 
“ railway hereditament ” or part of a “ rail- 
way hereditament ” within Railways (Valua- 
tion for Rating) Act, 1930 (c. 24), s. 1 (3) : — 
Held : as the railway co. was given statu- 
tory authority to construct the bridge only 
on condition that the co. also constructed 
& maintained the toll-bearing road deck, it 
followed that the maintenance & the carrying 
on of the road deck was either a» incidental 
& necessary part of the co.’s principal under- 
taking, or was an undertaking subsidiary 
or ancillary to its principal undertaking ; 
on either view, therefore, the road deck was a 
hereditament occupied for the purpose of the 
co.’s undertaking & was thus a railway here- 
ditament within sect. 1 (3) of the Act of 1930. 
— Newcastle-upon-Tyne & Gateshead 
Corpn. v. Railway Assessment Authority 
* & London & North Eastern Ry. Co., [1937] 

A. C. 275 ; [1930] 3 All E. R. 010 ; 106 
L. J. K. B. 1 ; 53 T. L. R. 114 ; 80 Sol. Jo. 
931 ; 35 L. G. R. 61 ; sub nom , Re London 
& North Eastern Ry. Co. Valuation Roll, 
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Be Newcastle-upon-Tyne & Gateshead 
Corpn., 160 L. T. 1, H. L. 

8001. •] — A railway co. was in 

occupation under statutory authority of a 
pier which, owing to the sea haying receded, 
could no longer be used for purposes of 
transport, & of a neighbouring ornamental 
garden. The co. used the pier & garden, 
which were situated not far from one of its 
stations, only as a place of recreation & 
amusement for members of the public, whom 
it admitted thereto on payment of a small 
fee : — Held : the pier & garden were a “ rail- 
way hereditament ” as defined for the pur- 
poses of Railways (Valuation for Rating) 
Act, 1930 (c. 24), by sect. 1 (3) thereof, & 
they had been properly entered in the railway 
valuation roll as such a hereditament. — 
Clbbthorpes Urban District Council v. 
London & North Eastern Ry. Co., [1930] 

1 K. B. 204 ; 106 L. J. K. B. 68 ; 33 L. G. II. 
446 ; 23 Ry. & Can. Tr. Cas. 222 ; sub nom. 
Be London & North-Eastern Ry. Co. 
Valuation Roll, Be Cleethorpes Urban 
District Council, 164 L. T. 17 ; 62 T. L. R. 
20 ; 80 Sol. Jo. 34. 

g00g. .] — (1) Bookstalls, chemist’s 

shop, kiosks, hairdressing saloons & other 
tenements within the area of a railway 
station: — Held: to have been “so let out 
as to be capable of separate assessment ’’ 
within the proviso to sect. 1 (3) of Railways 
(Valuation for Rating) Act, 1930 (c. 24), & 
therefore not to be “ railway hereditaments ’’ 
within sect. 1 (3), but to be rateable under 
the general law of rating. 

(2) Show-cases held by Lord Macmillan 
& Lord Wright (Lord Russell op Kil- 
lowen contra) not to be “ used for the ex- 
hibition of advertisements ” within Advertis- 
ing Stations (Rating) Act, 1889 (c. 27), s. 3, 
& accordingly to be rateable under the general 
law & not under the sect. — Westminster 
Corpn. v. Southern Ry. Co., Railway 
Assessment Authority & Smith & Son, 
Ltd., Westminster Corpn. <te Kent Valua- 
tion Committee v. Southern Ry. Co., 
Railway Assessment Authority & Pull- 
man Car Co., Ltd., [1930] A. C. 511 ; [1936] 

2 All E. R. 322 ; 106 L. J. K. B. 637 ; 62 
T. L. R. 641 ; 80 Sol. Jo. 671 ; 34 L. G. R. 
313 ; 24 Ry. & Can. Tr. Cas. 189 ; sub nom. 
Be Southern Ry. Co.’s Appeals, 166 L. T. 
33 ; 100 J. P. 327, H. L. 

Annotation : — Generally , Refd. Robinson Bros. (Browers), 
Ltd. v. Houghton Sc Cbestor-Le-Street Assessment Com- 
mittee, [1 938J 2 All E. R. 79. 

800h. Rolling stock.] — Be Southern Ry. Co. 

Appeals, No. 800c. ante. 

800k. Adjustment after appeal — Jurisdiction 

of Railway Assessment Authority.] — In terms 
of the Railways (Valuation for Rating) Act, 
1930 (c. 24), the Railway Assessment 

Authority in July, 1933, settled the draft 
valuation roll as affecting the Southern 
Railway Co., & the total rateable value of 
the whole undertaking was shown to be 
£2,226,000, part of which, relating to 
Southampton Dock, was assessed at £101,520. 
After the draft roll had been settled, notice 
thereof was given to various persons, includ- 
ing the rating authority of Southampton. 
Thereupon the Southampton rating authority, 
in terms of the Act of 1930, made a repre- 
sentation objecting to the apportionment 


relating to Southampton Dock, on the 
ground that it was insufficient, as full regard 
had not been paid to all material considera- 
tions, including the net receipts derived from 
the hereditament, & the relative value of the 
land & buildings then occupied, & that it was 
therefore less than a fair apportionment. 
After considering the representation, the 
Railway Assessment Authority decided that 
effect ought not to be given to it. Mean- 
while, as a result of an appeal to the Railway 
& Canal Commission, followed by an appeal 
to the House of Lords, the rateable value of 
the whole undertaking, being the cumulo in 
the draft valuation roll, had been reduced to 
£2,180,000, with consequential reductions in 
the various parts of the whole undertaking, 
including a reduction, as regards the 
Southampton Dock, from £101,620 to 
to £100,000. On Apr. 27, 1934, the draft 
valuation roll was completed by the Railway 
Assessment Authority, fti pursuance of the 
provisions of the third schedule of the statute, 
notice whereof was given by the Authority 
on May 1, 1934, to all interested parties, 
including the Southampton rating authority, 
&, at the same time, attention was parti- 
cularly directed to the right of appeal, under 
sect. 9 of the Act of 1930, within two months 
after completion of the railway valuation 
roll, to the Railway & Canal Comrs. against 
an incorrect determination of the net annual 
or rateable value of any railway heredita- 
ment. The Southampton rating authority 
did not appeal. Later, the rateable value of 
the whole undertaking was reduced by the 
Railway & Canal Commission to £1,077,131 & 
the Comrs. made an order under the Act, 
directing the Railway Assessment Authority 
to make the necessary adjustment, which 
was, on appeal, confirmed by the House of 
Lords, & became operative within the time 
limited by sect. 10 of the Act. Thereupon 
the Railway Assessment Authority inserted 
the new aggregate sum in the roll, A made 
proportionate deductions in the case of each 
constituent undertaking, &, by that time, 
the period for making representations under 
the Act had elapsed. A revision was now 
sought of the apportionment in respect of 
Southampton Dock : — Held : the duty of 
the Railway Aussessment Authority was 
properly performed, without any excess of 
jurisdiction, & the Act did not provide, in 
the circumstances, for a reiteration of the 
objections made by the local rating authority 
without success in 1933. — R. v. Railway 
Ajssessment Authority, Ex p. Southampton 
Corpn., [1937] 1 AJ1 E. R. 431 ; 10(1 L. J. 

K. B. 393 ; 156 L. T. 236 ; 101 J. P. 103 ; 
53 T. L. R. 317 ; 81 Sol. Jo. 277 ; 35 L. G. R. 
i30. 

803. Add. Annotation : — Refd. Railway Assess- 
ment Authority v. Southern Ry. Co., London 
County* Council v. Southern Ry. Co., [1930] 
1 All E. R. 26. 

882. Add. Annotation : — Generally , Refd. Be 

Southern Railway Co. Appeals (1935), 125 

L. T. 299. 

889. Add . Annotations : — As to (1) Refd. Be 
Southern Railway Co. Appeals (1935), 152 
L. T. 299. As to (3) Consd. Townley Mill Co. 
(1919), Ltd. v. Oldham Assessment Com- 
mittee, [1036] 1 K. B. 585. Generally , Refd. 
Robinson Bros. (Brewers), Ltd. v. Houghton 
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& Chester-Le-Street Assessment Committee, 
[1937] 2 All E. R. 298. 

848. Add. Annotations: — As to (1) Reid. Re 
Southern Railway Co. Appeals (1935), 152 
L. T. 299. Generally , Held. Robinson Bros. 
(Brewers), Ltd. v . Houghton So Chester-Le- 
Street Assessment Committee, [1937] 2 
All E. R. 298. 

858. Add, Annotation : — Reid. Re Southern Rv. Co. 
(1935), 153 L. T. 105. 

875. Add. Annotations: — As to (1) Consd. Re 
Southern Railway Co. Appeals (1936), 152 
L . T. 299. Reid. Manchester Corpn. v. 
Bolton Assessment Committee So West- 
houghton Urban District Council (1930), 144 
L. T. 618. 

878. Add. Annotation : — Refd. Robinson Bros. 
(Brewers), Ltd. v. Houghton So Chester-Le- 
Street Assessment Committee, [1938] 2 All 
E. R. 79. 

896, Add. Annotation: — As to (1) Reid. British 
Homophone, Ltd. v. Kunz So Crystallate 
Gramophone Record Manufacturing Co. 
(1935), 162 L. T. 589. 

901. Add. Citation : — (1920-31), 1 B. R. A. 111. 
Add. Annotations : — Consd. Manchester 
Corpn. v . Bolton Area Assessment Com- 
, mittee So Little Hulton Urban District 
Council (1930), 144 L. T. 570 ; Manchester 
Corpn. v. Bolton Assessment Committee & 
Westhoughton Urban District Council (1930), 
144 L. T. 618; St. James’ So Pall Mall 
Electric Light Co. v. Westminster (City) 
Assessment Committee, [1934] A. C. 33 ; 
Metropolitan Electric Supply Co. v. Buck- 
ingham County Valuation Committee, [1939] 

1 K. B. 001. Refd. Railway Assessment 
Authority v. Southern Ry. Co., London 
County Council v. Southern Ry. Co., [1936] 

1 All E. R. 20. 

908. Add. Annotations: — Folld. Manchester 
Corpn. v. Bolton Area Assessment Com- 
mittee <fc Little Hulton ' Urban District 
Council (1930), 144 L. T. 570. Consd. St. 
James’ So Pall Mall Electric Light Co. v. 
Westminster (City) Assessment Committee 
(1932), 97 J. P. 48. 

908a. .] — By sect. Ill of the Man- 

chester Corpn. Waterworks Act, 1847, the 
corpn. were authorised to levy a domestic 
water rate on occupiers of property in the 
city & a public water rate on owners of such 
property, A poor rate was made in respect 
of a hereditament consisting of part of the 
aqueduct from T. to M. in the township of 
L. The method of assessment adopted by I 
the corpn So the assessment committee was j 
that approved by the Blouse of Lords in 
Kingston Union v. Metropolitan Water Board , 
No. 901, the profits basis system. For the 
relevant year the revenue of the corpn. in 
respect of their water undertaking was 
£755,043 5«. Sd. t including £79,099 13s. lid., 
the amount collected in respect of the public 
water rate. After deducting the expenditure 
of carrying on the undertaking there remained 
a balance of £462,835 4s. 2d., &, out of this, 


provision was made (i) for payment of interest 
& dividends ; (ii) for sinking fund in respect 
of the moneys borrowed by the corpn, under 
the statutory powers for their water under- 
taking, including sums to meet expenditure 
on the construction of works, none of which 
were completed or oooupied or brought into 
use until after the period for which tnis rate 
was made ; & (in) for the promotion of the 
Bill for the Manchester Corpn. Act, 1919, by 
which the corpn, were empowered to make So 
maintain further reservoirs at H. So other 
works, the construction of no part of which 
had been commenced The sum which had 
to be provided in the following year for debt 
charges in respect of moneys borrowed for 
the last-mentioned purposes amounted to 
£114,074, but there was no earmarking of 
the proceeds of the public water rate against 
this sum. The assessment committee, for 
the purposes of their valuation of this here- 
ditament, included the whole of the sum of 
£79,099 13s. lid., the prooeeds of the public 
water rate, in the gross revenue of the corpn. ’s 
water undertaking So made no deduction in 
respect of debt cnarges : — Held : this sum 
should be excluded. But for the fact that 
the landlords’ charges were included in the 
account there would have been no need for 
the hypothetical tenant to raise this public 
water rate or any part of it. The sum raised 
by the public water rate was part of a larger 
sum provided to meet debt charges in respect 
of money borrowed by the corpn. for the 
construction of additional works uncompleted 
So not in occupation at the date of the rate. — 
Manchester Corpn. v. Bolton Area Assess- 
ment Committee So Little Hulton Urban 
District Council (1931), 144 L. T. 571 ; 
(1926-31), 1 B. R. A. 403. 

Annotation .-—Refd. St. James* So Pall Mall Electric Light 
Co. v. Westminster (City) Assessment Committee (1932), 
97 J. P. 48. 

904. Add . Annotations : — Consd. St. James’ & Pall 
Mall Electric Light Co. v . Westminster (City) 
Assessment Committee (1932), 97 J. P. 48 
Refd. Manchester Corpn. v. Bolton Area 
Assessment Committee So Little Hulton 
Urban District Counoil (1930), 144 L. T. 670. 

907. Add. Annotation : — Refd. Metropolitan Elec- 
tric Supply Co. v. Buckingham County 
Valuation Committee, [1939] 1 K. B. 001. 

908. Add. Annotations : — Consd. Robinson Bros. 

(Brewers), Ltd. v. Houghton & Chester-Le- 
Street Assessment Committee, [1937] 2 

All E. R. 298. Apld. Metropolitan Electric 
Supply Co. v. Buckingham County Valua- 
tion Committee, [19391 1 K. B. 001. Refd. 
Railway Assessment Authority v. Southern 
Ry. Co., London County Council v. Southern 
Ry. Co., [1936] 1 All E. R. 20. 

920. Add. Annotations : — As to (3) Refd. Railway 
Assessment Authority v. Southern Ry. Co., 
London County Council v. Southern Ry. Co., 
[1936] 1 AH E. R. 20. Generally , Refd. Consett 
Iron Co., Ltd. v. Durham County Assessment 
Committee for the North-Western Area 
(1930), 99 L. J. K. B. 2.77 ; Robinson Bros. 
(Brewers), Ltd. v. Houghton So Chester-Le- 
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X i. Extraordinary cost of 

constructing reservoir during war. j — 
Finn Assessor v. Dunfermline Dis- 
Oommitteb, U92i>] S. 0, (Cfc. of 
Bess.) 304.— SCOT. 


. \ — ljOCaJ oovt. (Scotland) 

Act, 3929, provided for the payment 
of an annual Exchequer grant to local 
authorities to make good the loss to 
rates due to derating to to the dis- 
continuance of oertain Govt, grants : — 
Held : in valuing the water undertak- 
ing of a burgh on the revenue principle. 
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tne Exchequer giant was a surrogatium 
for* rates, & the proportion thereof 
applicable to the water undertaking 
fell to be included in the revenue of 
the undertaking. — Denny Sc Dumfacx 
Magistrates v. Stirlingshire Asses- 
sor, {1938) 8. O. 338.— SOOT. 
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Street Assessment Committee, [19371 2 All 
E. R. 298. 


925. Add . Annotation : — Apld. Metropolitan Elec- 
tric Supply Co. v. Buckingham County Valua- 
tion Committee, [1939] IK. B. 801. 


928a. Hereditament must be assessed as pro- 

ductive or unproductive.]-— In the rating of a 
water undertaking extending over several 
parishes, ascertained on the profits basis as 
approved by the House of Lords in Kingston 
Union & Metropolitan Water Board , No. 901, 
a hereditament, part of the undertaking, in a 
parish which has been assessed on the con- 
tractor’s basis as “ indirectly productive ” 
in that parish, cannot be at the same time 
further assessed at an additional sum as 
“ directly productive.” To do so would be 
to produce that very injustice which the 
profits formula was designed to prevent. — 
Man Chester Corpn. v . Bolton Area 
Assessment Committee & Westhoughton 
Urban District Council (1930), 144 L. T. 
618 ; 95 J. P. 60 ; 47 T. L. R. 210 ; 29 
L. 0. R. 185; (1926-31), 1 B. R. A. 445, D. C. 

Annotation : — Consd. Metropolitan Electric Supply Go. v. 
Buckingham County Valuation Committee, [1939 1 

K. B. 601. 


932. Add. Annotation : — Refd. Re Southern Rail- 
way Co. Appeals (1935), 152 L. T. 299. 

934. Add. Annotation : — Consd. Townley Mill Co. 
(1919), Ltd. v. Oldham Assessment Com- 
mittee, [1936] 1 K. B. 585. 

937. Add. Annotation : — As to (2) Consd. Metro- 
politan Electric Supply Co. v. Buckingham 
County Valuation Committee, [1939] 1 K. B. 
601. 


955a. Adjoining land agricultural— Whether 

lands of canal company derated.] — Under 
Grand Junction Canal Act, 1794, applts. 
were liable to be rated in respect of their land 
& buildings in the same proportions as any 
other lands, grounds or buildings lying near 
the same. The adjoining lands & buildings 
were in fact or in law either agricultural land 
or buildings & were accordingly derated : — 
Held: the hereditaments of applt. were also 
to be deemed to have no rateable value. — 
Grand Union Canal Co. v. Daoorum 
Assessment Committee & Daoorum Re- 
venue Officer (1933), 102 L. J. K. B. 622 ; 
49 T. L. R. 491 ; 31 L. G. R. 311, D. C. 

971. Add. Annotation : — Generally , Refd. St. 
James’ & Pall Mall Electric Light Co. v. 
Westminster (City) Assessment Committee 
(1932), 97 J. P. 48. 

978. Add. Annotation : — Refd. Robinson Bros. 
(Brewers), Ltd. v* Houghton & Chester- Le- 
Street Assessment Committee, [1937] 2 

All E. R. 298. 

1016. Add. Annotations : — Consd. Robinson Bros. 
(Brewers), Ltd. v . Houghton & Chester- Le- 
Street Assessment Committee, [1937] 2 All 
E. R. 298. Refd. St. James’ & Pall Mall 


Electric Light Co. v. Westminster (City) 
Assessment Committee (1932), 97 J. P. 48. 

1017. Add. Annotation — Consd. London Playing 
Fields Society v . Essex (S. W. Area) Assess- 
ment Committee (1930), 04 J. P. 241 ; St. 
J ames’ & Pall Mall Electric Light Co. v. West- 
minster (City) Assessment Committee (1932), 
97 J. P. 48. Refd. Ladies’ Hosiery & Under- 
wear, Ltd. v . West Middlesex Assessment Area 
Assessment Committee (1932), 96 J. P. 336. 

1025. Add. Annotations : — Consd. Robinson Bros. 
(Brewers), Ltd. v. Houghton & Ohester-Le- 
Street Assessment Committee, [1937] 2 All 
E. R. 298. Refd. Appenrodt v. Central Middle- 
sex Assessment Committee, [1937] 2 K. B. 48. 

1028. Add. Annotations : — Refd. Leney & Co. v. 
Whelan, [1934] 2 K. B. 511 ; Appenrodt v. 
Central Middlesex Assessment Committee, 
[1037] 2 K. B. 48. 

1031. Add. Annotation /“Consd. Appenrodt v. 
Central Middlesex Assessment Committee, 
[1937] 2 K. B. 48. 

1031a. Monopoly value.] — In Apr. 1932, the owner 
& occupier of an hotel obtained the grant of 
a new on-licence for five & a quarter years 
subject to the payment of £3,000 monopoly 
value made payable by five annual instal- 
ments of £600 each. The question arose 
whether in fixing the value of the premises 
for the purposes of the valuation list the 
instalments ought to bo taken into considera- 
tion by way of diminishing the estimated 
rent that a hypothetical tenant would pay 
& therefore the gross value : — Held : the 
liability for these instalments ought not to 
be taken into account in fixing the estimated 
rent ; by Lord Wright, M.R. & Romer, 
L.J. (Scott, L.J. dissenting) on the ground 
that the annual instalments being payments 
necessary to maintain the premises as licensed 
premises, they came within the words “ other 
expenses ” to be borne by the landlord under 
the definition of gross value in sect. 68 ; by 
Lord Wright, M.R. A Scott, L.J. on the 
ground that the rent to be paid by the 
hypothetical tenant under sect. 68 was in 
respect of the premises when licensed & 
therefore when embodying the monopoly 
value, so that the monopoly value must be 
borne by the landlord in order to secure 
the licence. — Appenrodt v. Central Mid- 
dlesex Assessment Committee, [1937] 2 

K. B. 48; [1937] 2 All E. R. 325; 106 

L. J. K. B. 690 ; 157 L. T. 201 ; 101 J. P. 
283 ; 53 T. L. R. 601 ; 81 Sol. Jo. 356 ; 35 
L. G. R. 383, C. A. 

1041. Add. Annotation : — Refd. Robinson Bros. 
(Brewers), Ltd. v. Houghton & Chester-Le- 
Street Assessment Committee, [1937] 2 All 
E. R. 298. 

1044. Add. Annotation : — Refd. Appenrodt v. 
Central Middlesex Assessment Committee, 
[1937] 2 K. B. 48. 
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of, Bouses occupied by employees 

— Showroom for sale of gas appliance «.) 
--Crieff Gas Light Co., Ltd. v. 
PxBTHSHra* Assessor, ECelty Gas 
O o. v. Fife assessor, [ 1928 ] a C. 
(Ot. of Bess.) 456. — SOOT. 

II. — — ,j — The County Council of 
Lanarkshire, the aoootmts of whose 
fas undertaking showed a very large 
deficit for a period of years which could 
aot be wiped out by any increase In 


the prioes charged to consumers 
decided to levy, under statutory 
powers, for a period of 4 to 5 years a 
gas contingent guarantee rate ” to 
be applied to the liquidation of this 
debt : — Held : in valuing the under- 
taking upon the revenue principle, the 
sum produced by this rate In any year 
did not fall to be included in the 
revenue of the undertaking of that 
year, in respect that it was revenue of 
an exceptional character Sc could not 
be regarded as part of the ordinary 
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revenues of the undertaking. — L anark 
SHIRE ASSESSOR V. LANARKSHIRE 
County Council, [1933] 8. C. 355.— 
SCOT. 

•b. Go* mains — Taxable vthcrk situ- 
ated. ]— Montreal Light, Heat Sc 
Power Consolidated v. Outremont, 
[1932] 2 D. L. R. 805.— CAN* 
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d I. Cousin e. Edinburgh 

Assessor, [1928] B. O. 392. — SOOT. 
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1048. Add. Annotation : — Consd. Robinson Bros. 
(Brewers), Ltd. v. Houghton & Chester-Le- 
Street Assessment Committee, [1937] 2 All 
E. R. 298. 

1052. Add. Annotations : — Overd. Robinson Bros. 
(Brewers), Ltd. v. Houghton & Chester-Le- 
Street Assessment Committee, [1938] 2 All 
E. R. 79. Refd. Leney & Co. v. Whelan, 
[1934] 2 K. B. 511 ; Marston’s Dolphin 
Brewery, Ltd. v. Loughnan (1934), 151 L. T. 
532 ; Be Paulin, Re Crossman, [1935] 1 K. B. 26. 

1054a. .] — In assessing a licensed 

public-house to rates there is no justification 
for including brewers among the com- 
petitors but excluding the rent they would be 
prepared to pay. The evidence of the rent 
they would be prepared to pay for its tenancy, 
whether they proposed to sublet it to a tied 
tenant or to occupy it themselves by a man- 
ager, is both competent & relevant in estimat- 
ing the rent which a hypothetical tenant 
might reasonably be expected to pay, 
although it does not follow that the rent 
which could be obtained from a brewer is 
necessarily to be taken as the gross annual 
value. It is for the valuing authority to 
' arrive at their valuation on the whole evi- 
dence, including evidence as to the extent of 
, the demand for public-houses in the district, ] 
the parties likely to compete for them, 
whether brewers or others, the rente which 
those competitors would be likely to offer, & 
all other relevant considerations. Further- 
more, it is well settled that in valuing a 
hereditament it is legitimate to have in view 
its importance as an adjunct of another 
hereditament. — Robinson Bros. (Brewers), 
Ltd. v. Durham County Assessment Com- 
mittee (Area No. 7), [1938] A. C. 321 ; 158 
L. T. 498 ; 102 J. P. 313 ; 82 Sol. Jo. 452 ; 
36 L. G. R. 357 ; sub nom. Robinson Bros. 
(Brewers), Ltd. v. Houghton & Chester- 
Le-Street Assessment Committee, [1938] 

* 2 All E. R. 79 ; 107 L. J. K. B. 369 ; 54 

T. L. R. 568, H. L. 

1057a. .] — On an appeal to quarter 

sessions against a rate for the half-year 
ended Mar. 31, 1928, in respect of certain 
coal mines of which applts. were occupiers, 
applts. contended that, inasmuch as the 
mines had been worked at a loss since 1925, 
the rateable values thereof should be reduced 
to nil, or, alternatively, to nominal amounts. 
On May 10, 1928, applts. entered into a new 
lease for a term of twenty years of part of 
their properties. Quarter sessions found 
that , under the trade conditions prevailing 
at the time when the rate was made, none of 
applts. 1 properties could be worked except 
at a loss, & that there was no indication that 
conditions of trade were likely to improve 
within a year ; &, further, that the only 
basip on which any one could have been 


found who might have entered into a tenancy 
of the properties at that time would have 
been on the assumption that his tenancy 
would continue for a term of years & in the 
hope that conditions of trade would improve 
during that period. Upon these findings 
they rejected applts.* contention: — Held: 
(1) the expression “ term of years,” as used 
by quarter sessions, meant a tenancy from 
year to year, which might be put an end to 
on notice ; where a colliery was actually 
being worked by the occupier as a going 
concern the expectation of better trade subse- 
quent to the year of assessment was a con- 
sideration which might be taken into account 
in arriving at the true assessment ; (2) inas- 
much as quarter sessions had not included 
any matter of law which they ought to have 
excluded, or excluded any matter of law 
which they ought to have included, the 
quantum of the rateable values of the mines 
was a pure question of fact for that ct. — 
Consett Iron Oo., Ltd. v. Durham County 
Assessment Committee for No. 6 or 
North-Western Area, [1931] A. C. 396 ; 
100 L. J. K. B. 242 ; 144 L. T. 649 ; 95 J. P. 
98 ; 47 T. L. R. 301 ; 29 L. G. R. 231 ; 
(1926-31), 1 B. R. A. 308, H. L. 

Annotations : — Generally , Refd. Townley Mill Oo. (1919), 
Ltd. v. Oldham Assessment Gommittoo, 11936] 1 K. B. 586 ; 
Robinson Bros. (Brewers), Ltd. v. Houghton & Chester- 
Le-Stroet Assessment Committee, [1937] 2* All E. R. 298. 

1089. Add. Annotation : — Apld. Cleobury Mor- 
timer Rural District Council v. Childe (1933), 
97 J. P. 217. 

1097a. Effect of redemption.] — Under an order of 
the Ministry of Agriculture & Fisheries, under 
Tithe Acts, the tithe rentcharges issuing out 
of certain lands in a parish were redeemed in 
consideration of an annuity payable by the 
landowner for the term of forty years. 
Thereupon the overseers of the parish made 
a supplemental valuation list increasing the 
gross estimated rental & rateable value of 
the lands, & reducing the assessments of the 
tithe rentcharges affected by the redemption 
by amounts equal to the amount by which 
the gross estimated rental of the lands was 
increased : — Held : the lands could not be 
revalued by this simple process & the rule 
laid down by Parocnial Assessments Act, 
1936, s. 1, for ascertaining the rateable value 
must again be applied. — Twttchin v. Axton 
Union (1924), 22 L. G. R. 482. 

1121a. Hospital.] — A newly opened hospital was 
assessed for rates at a rateable value of 
£4,733. On objection by the occupiers, the 
assessment committee reduced the assess- 
ment to £4,000. On appeal to the county 
rating appeals committee, the assessment 
committee contended that the hospital ought 
to be assessed on a “ contractor^ ” basis ; 
the occupiers of the hospital contended that 
the assessment should be on a “ per bed ” 
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n I. Whether houses let to miners 
entitled to deduction as being used for 
purposes of working mine .] — Cadzow 
Colliery Oo.. Ltd. v. Lanarkshire 
Assessor, [1928] S. 0. (Ct. of Seas.) 
444. — SCOT. 

PART II. SECT. 2, SUB-SECT. 13. 

n (p. 574) I. .] — Queensland 

Deposit Bank, Ltd. v. Brisbane 
City Council, [1928] S. R. Q. 13. — 


n (p. 574) U. .J— Pltf. sued for 

a declaration that the assessments of 
taxes made by deft, city against three 
parcels of land owned by him for the 
years 1932, 1933 Sc 1934 were invalid 
& that no taxes are legally due & 
payable in respect of said property 
for said years, 3c he, also, prayed for 
an injunction restraining deft, from 
proceeding, as it had threatened, to 
enforce by sale or otherwise the col- 
lection of taxes based upon said assess- 
ments: — Held: each of said parcels 
was a “ rateable paroel of land ’’ 
within the Act & their assessment 


together as one property & the taxes 
based thereon were invalid Sc illegal, 
although the assessments could not be 
treated as nullities in the sense that they 
were so wholly void Sc unauthorised by 
reason of the very foundation of the 
assessment being wanting that they 
could not have oeen corrected by a 
Ct. of Revision if ft had full power to 
review the action of the assessor. — 
Vancouver Waterfront, Ltd. v. 
Vancouver City, [1936] 1 W. W. R. 
248 ; 50 B. O. R. 294. — CAN. 

h (p. 674) i. Assessment made 

in one year adopted as assessment for 
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basis. The appeals committee refused to 
accept either contention, but in the circum- 
stances reduced the assessment to £3,000 j — 
Held : the appeals committee were right & 
in determining the rateable value of a hospital 
the sole question was what the hypothetical 
tenant might reasonably be expected to pay 
by the year, after making all suitable deduc- 
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tions & taking all proper considerations 
into account. There was no difference 
between a voluntary & a non-voluntary 
hospital in this respect. — King Edward VII. 
Welsh National Memorial Assocn. v. 
South-East Glamorgan Assessment Com- 
mittee (1937), 168 L. T. 311 ; 102 J. P. 105 ; 
82 Sol. Jo. 17 ; 36 L. G. R. 268, D. C. 


following pear — Removal of person from 
municipality.) — Pltf. removed from the 
City or T. to the Township of Y. on 
Deo. 14, 1023. He paid an income 
tax to the City* of T. in 1923 8c to the 
Township of Y. in 1924. An assess* 
ment rod for the City of T. was pre* 

E ared 8c settled in 1923. pursuant to 
ye -law under Assessment Act, R. S. O., 
1914, s. 57, 8c pltf.. then resident in 
T., was entered on this roll for income. 
This assessment of 1923 was, pursuant 
to sub-sect. 5 of said sect. 57, adopted 
by the City council of 1924, by bye-law 
passed Feb. 28, 1924, 8c the City levied 
on pltf. an income tax in 1924, which 
he paid under protest. He now sought 
repayment : — Held, : pltf. should suc- 
ceed. — Sifton v. Toronto City, (1929] 
3 D. L. R. 852 ; S. C. R. 484 ; revsg., 
[1929] 1 D. L. R. 933 ; 03 O. L. R. 
937.— CAN. 


h (p. 574) II. .]— 

Pltf. corpn. sued deft, for income tax 
levied on her in 1930, based on an 
assessment roll prepared in 1929 & 
completed & returned by the assessor 
on Sept. 20, 1929, at which tune deft, 
was residing In Ottawa. On Nov. 8, 

1929, she removed from Ottawa & did 
not reside there again : — Held : from 
Nov. 8, 1929, to Apr. 3, 1930, deft, 
had a vested right to freedom from 
municipal taxation in Ottawa for 1930, 
& the Assessment Amendment Act of 

1930, which came into force on Apr. 3, 
1930, was not retroactive so as effec- 
tively to cancel 8c destroy deft.’s 
vested right. — O ttawa v. Kemp, 
(1 931 J 4 D. L. R. 412; O. R. 753.— 
CAN. 


aa (p. 574) I. Effect of change of con- 
dition in locality. 1 — Hudson's Bay 
C o. v. Prince Albert, [1930] 3 

W. W. R. 81. — CAN. 

dd (p. 574) i. Bridge over international 
river — Whether doctrine of “ ad medium 
t Hum ” applies.) — Re Fort Erie Vil- 
lage & Buffalo & Fort Erie Public 
Bridge Co., (19281 1 D. L. R. 723 ; 
61 O. L. R. 502.— CAN. 

n (p. 575) I. Lands converted from 
“dry 1 ’ to "wet.” J — Secretary of 
State for India v. Ramanujachariar 
(1928), L. R. 55 Ind. App. 289.— IND. 


r (p. 575) i. Proper deduction 

from gross income.! — (1) A joint stock 
trading oo. being assessed for income 
by a city corpn. was held to have no 
right to deduct from its gross receipts a 
sum received from a building co. for 
dividends upon shares of the building 
co. owned by the trading co. The 
profit from which the dividends wore 
paid by the building eo., though 
derived from rentals or real property, 
& therefore not subject to assessment 
as income of the building oo., were not 
reoeived by the trading eo. as rentals. 

(2) The amount of the allowance for 

overhead expenses " should be fixed 

« determinable in the proportion which 
the amount of non -taxable income 
hews to total gross income. 

(3) The trading co., having power 
under its charter to acquire, hold, & 
Beil the bonds 8c shares of other in- 
corporated cos. purchased shares & 
bonds of the A. Co. i 8c, to finance the 
purchase, borrowed money from a 
bank : — Held : ip the oircumstanoes, 
nter est paid by the trading co. to the 
hank upon the money boi rowed should 
not. In fixing the amount of the trading 
ou. s assessable income, be deducted, 
as being expenses or carrying charges, 
from the gross receipts. — Re Wallace 


Realty Co. & Ottawa, [1929] 4 
D. L. R. 784 : 64 O. L. R. 265 ; affd . 
as to (1) & (2) ; revsd . as to (3), [1930] 
S. C. R. 387 ; 3 D. L. R. 417.— CAN. 


•w. Deduction in respect of — Works 
used for manufacture of steel — What are 
— Not works preparing scrap metal for 
sale to steel manufacturers.}— John 
Jackson & Co. (Iron Merchants), 
Ltd. v. Glasgow assessor, [19281 
S. C. 416.— SCOT. 


sx. Works for refining crude oil 

— What are — Worn for refining tar.}— 
James Ross & Co. (Lime Wharf), 
Ltd. v. Stirlingshire Assessor, 
[1928] S. C. 420.— SCOT. 

•y. — — Manufactory — What is — Not 
cellars dt warehouse used for " quieting 
"fining,” bottling dt maturing beer .} — 
WHITBREAD & CO., LTD. t>. EDINBURGH 
ASSESSOR, [1928] S. C. 425.— SCOT. 

iz. Not warehouse 

stores dt workshops of whisky blender. ] — 
John Walker 8c Sons, Ltd. v. Kil- 
marnock ASSESSOR, [1928] S. C. 430. 
—SOOT. 

sb. Distillery — Bonded warehouses 
apart from distillery— Whether whole 
entitled to deduction as manufactory .] — 
DI8TTLLERR Co., Ltd. v. Edinburgh 
Assessor, ,1928] S. C. (Ct. of Sess.) 
435.— SCOT. 

so. Bonded warehouse forming 

integral part of distillery — Whether whole 
entitled to deduction as manufactory .] — 
Lanarkshire Assessor v . Distillers 
C o., Ltd., [1928] 8. C. (Ct. of Sees.) 
439.— SOOT. 

sd. Erected on ground rented 

by manufacturer — Whether works dt 
ground entitled to deductions .] — London 
& North-Eastern Ry. Co. v. Glasgow 
Assessor, [1929] 8. C. (Ct. of Sess.) 
325 —SOOT. 

sf. Grandstand dt buildings erected 
for greyhound racing track .] — Scottish 
Greyhound Racing Co., Ltd. v. 
Glasgow Assessor, [1929] S. C. (Ct. 
of Seas.) 285.— SCOT. 

sh. Manufactory — Part of process 
carried on at separate works — Whether 
whole entitled to deduction .} — Glasgow 
assessor v. Soqttish Tube Co., Ltd., 
[1928] 8. C. (Ct. of Sess.) 466. - SCOT. 

•k. Stores , warehouses or other 

subjects associated with but not forming 
integral part of manufactory— Whether 
whole entitled to deduction .] — John 
Leng & Co.. Ltd. v. Dundee assessor, 
Dundee Assessor v. Don Bros. 
Bui st & Co.. Ltd., Dundee Assessor 
v. Caird (Dundee), Ltd.. Bell 8c 
Sime v. Dundee Assessor, Distillers 
C o., Ltd. v. Glasgow Assessor, [1929J 
S. C. (Ct. of Sess.) 315.— SCOT. 

•!. Premises used for cold storage 

— dr manufacture of ice — Whether 
premises entitled to deduction .] — Milne, 
William, Ltd. v. Glasgow Assessor, 
Union Cold Stohaoe Co., Ltd. v. 
Glasgow Assessor, 11929] 8. C. (Ct. of 
Sess.) 296.— SCOT. 

tm. Combined iron dt steel works — 
Whether to be treated as unurn quid for 

S urposes of deductions.] — Colville 
►avid 8c Sons, Ltd. v . Ayrshire 
Assessor, [1928] 8. C. (Ct. of Boss.) 
400.— SCOT. 

•o. Carting contractor’s premises — 
Comprising stables, workshops, etc . — 
Capable of being let for separate occupa- 
tion — Whether whole to be treated as 
unum quid.) — Cowan 6c Oo, v. Edin- 
burgh Assessor, Cowan 8c Co. v. 
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Glasgow Assessor, [1928] S. C. (Ct. 
of Sess.) 450.— SCOT. 

•p. Real property — Exemption of fixed 
machinery — What is.] — Held : certain 
structures,** known as ** rooks," for 
storage of barrels of whisky during the 
maturing 8c aging prooess, were, along 
with the erections enclosing them, 
assessable under Assessment Aot, 
R. 8. O., 1927, as being real property. 
& the racks not being “ machinery " 
within the exemption In sect. 4 (19) of 
" fixed machinery used for manu- 
facturing purposes ” ; but the maturing 
& aging of the whisky was a part of the 
process of manufacture, & an elevator 
(for hoisting the barrels, etc.) & a fan 
(for the circulation of heated air), being 
used in connection with such prooess, 
came within said exemption ; the 
sprinkling system Sc electric wiring 
were not machines, therefore not 
exempt, & were assessable. — Hiram 
Walker 8c Sons. Ltd. v. Walkkr- 
ville Corpn., [1933] 8. C. R. 247 ; 3 
D. L. R. 433.— CAN. 

sq. Actual value — College building .) — 
In determining for assessment purposes 
the “ actual value ’’ within sect. 212 (1) 
of Municipal Act, R. 8. B. C., 1924, 
of an improvement such as a building 
constructed for permanent & con- 
tinuous use as a college & In use as, 
but practically unsalable at present 
as, a college, the words u actual 
value " should uot be construed to 
mean the smn which would bo realised 
for the building at a forced sale, nor 
by taking as the dominant considera- 
tion the structural cost of the building 
or the cost of replacement. The 
measure of valuation which should be 
applied is the value in exchange, 
properly understood. The test of 
such value is, what would a prudent 
Investor be Ukoly to pay or agree to 
pay for the building by way of invest- 
ment ? — the assessor keeping in mind 
the likelihood that the reversible 
currents which affect land, causing it 
sometimes to depreciate and at others 
to appreciate in value, will not at 
least to the same degree, affect a build 
lng of said character. Moreover, the 
building must be valued for assessment 
purposes qua college as long as it 
remains snch ; it is improper to convert 
it mentally into a revenue-producing 
commercial structure, e.g., an anart- 
ment house, 8c value it accordingly. — 
Victoria (Bishop) v. Victoria (City), 
[1933J 3 W. W. R. 332 ; 4 D. L. R. 524 ; 
47 B. O. R. 264— CAN. 

•m. Consideration of special adapt 
ability.) — In assessing land it is proper 
to take Into consideration its special 
adaptability to such a use as the land 
in question in this case was being put 
to, vie. its use in developing a valuable 
water power which without it could not 
have been developed . — He Ontario 8c 
Minnkbota Power Co. v. Fort 
Francks (1916), 35 O. L. It. 459.— CAN. 

sp. Land dt buildings — Meaning of 
" value .”) — Under the Winnipeg 
Charter where land bna buildings 
thereon the land & buildings must Be 
valued for assessment purposes as a 
unit. The “ value at the time of the 
assessment " which under sect. 284 of 
said Charter the assessor is required 
to ascertain, is that amount which a 
prudent Investor, taking into account 
all the factors creating value, might 
reasonably be expected to pay for the 
property. In determining snch value, 
every factor past, present, future or 
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Part III,— Special Rate. 

1123. Add . Citation .-—[1928] Oh. 340. 


Part IV. — The Assessment 


1145* Add. Annotations: — Dlstd. Ladies* Hosiery 
& Underwear, Ltd. v. West Middlesex Assess- 
ment Area Assessment Committee <1982), 96 
J. P. 336 ; R, v, Cornwall County Valuation 
Committee, Ex p. Falmouth Rating 
Authority, [1937] 2 K. B. 222. 

1140. Add. Citations 97 L. J. K. B. 10 ; (1926- 
31), 1 B. R. A. 231. 

1140a. Rating & Valuation Act, 1925 

(c. 90), Sched. I., provisions 11, 12.1 — By 
provision 12 of Sched. I. to the Rating & 
Valuation Act, 1925 : 44 No person who is a 
member of any committee to which the 
duties of the rating authority with respect*., 
to the preparation of the valuation list are 
delegated shall be qualified for appointment 
as a member of the assessment committee.** 

A rating authority had appointed a sub- 
committee to fix the values of properties in 
* the district for the purpose of the prepara- 
tion of the valuation lis . They appointed 
P. ft G. members thereof, & subsequently 
appointed the same two persons as their 
representatives on the resp. assessment com- 
mittee. The applicant had given notice 
of objections to his assessment to the reap, 
committee, & on learning the above facts, 
obtained a rule nisi for a prohibition to that 
oommittee from hearing & determining his 
objection : — Held : (1) a writ of prohibition 
would lie to an assessment committee ; 


(2) within provision 12, the duties of the rating 
authority with respect to the preparation of 
the valuation list had been delegated to the 
sub- committee of which P. & G. were 
members, &, consequently, they were dis- 
qualified from sitting on the assessment 
committee under provision 12, although 
at the time of their appointment thereto they 
were not disqualified ; (3) P. & G. were not 
interested 44 otherwise** within provision 11, 
which refers to an interest ejusdem generis 
as that of an owner or occupier. — R. v. 
North Worcestershire Assessment Com- 
mittee, Ex p. Hadley, [1920] 2 K. B. 397 ; 
98 L, J. K. B. 605 ; 141 L. T. 557 ; 93 J. P. 
199 ; 45 T. L. R. 525 ; 27 L. G. R. 458 ; 
(1926-31), 1 B. R. A. 279, D. 0. 

Annotation : — As to (1) Refd. R. v. Salford Assessment 
Committee, [1937] 2 K. B. 1. 

1140b. Jurisdiction of High Court — Pro- 

hibition.] — R. v. North' Worcestershire 
Assessment Committee, Ex p. Hadley, 
No. 1146a, ante . 

1146c. Right of officer of valuation com- 

mittee to be present.] — The county valuation 
committee under sect. 18 (2) of the Act of 
1925 is entitled to send its valuation officer 
or duly authorised representative to meetings 
of an assessment committee during the 
hearing by them of any objections to draft 
valuation lists or of any proposals to amend 


potential, which enables its owner to 
exchange property for money must he 
taken Into account. There Is nothing 
in said Charter which authorises “ uni- 
formity ” or equalisation of assess- 
ments. The assessor is not entitled 
to consider the assessments of other 
properties. In determining value the 
facts as to the sales of other properties 
are admissible as evidence of value. 
But this evidence must be of sales of 
property in the neighbourhood at the 
time the assessment was made. The 
amount which might be obtained at a 
forced sale in no test of value but the 
price esked in a bond fide offer to sell is 
weighty evidence of value. The net 
revenue of the property ft the replace- 
ment cost are also factors to be con- 
sidered In conjunction with all the 
others . — Re Phillips Estate, 11934] 
1 W, W. R. 449 ; 41 Man. L. R. 582.— 
GAN. 

•t, ** AU purposes of civic taxation ” 
— School tares ,} — School taxes are 
within the expression ” all purposes 
of civic taxation in the said city levied 
by or with the authority of the eity 
oounoil ” in Moncton Tramways, Elec- 
tricity ft Gas Co., Ltd., given a fixed 
valuation for these purposes. — R. v . 
Anderson, Ex p. Moncton Tram- 
wayh, Electricity ft Gab Co., Ltd, 
(1933), 6 M. P. R. 319.— CAN. 


•v. Fair value .) — Where it is pro- 
vided by statute that land In » muni- 
cipality shall be assessed at its fair 
value ft buildings ft improvements at 
a percentage of their fair value, ft that 
in oase of an assessment of any specified 
land being more or less than its fair 
value, the assessment shall sot be 
varied on appeal. If such a ss esse d value 
boars a fair ft lust proportion to the 


value at whioh other lands in the 
municipality are assessed ; the fair 
value is the dominant factor in deter- 
mining the asessment ft the provision 
as to proportionate assessment is 
subservient to it. A further provision 
that “ the dominant factor In the 
assessment of subjects of taxation shall 
be equity ” does not alter the situation, 
as the latter provision Is directed 
towards ensuring equality ft uniformity 
as between various “ subjects of taxa- 
tion,” t.g. lands, businesses, ft special 
franchises, ft not as between specific 
lands, etc. Where it is provided that 
local improvement rateB shall not, 
unlees the municipality determines 
otherwise, be taken into consideration 
as a factor in the reduction of the 
general assessment of land to the 
extent of the looal Improvement rate 
levied, or at all, ft the municipality 
has made no determination, the burden 
of the looal Improvement tax. being its 
oapitalised value, does not lower the 
value of the land for assessment pur- 
poses. — Rosborouoh t. Regina City, 
11934) 5W.W.H. 636.— CAN. 

•x. Buildings — Exemption where in- 
come from land chief source of income — 
Meaning of ** income."\~'* Income ” 
in the phrase “ occupant *» chief source 
of income ” In the fifth line of sect. 
25 (1) of Assessment Act. 1934, does 
not mean ” livelihood. ■ — Agar c. 
East St. Paul Rural Municipality, 
I1935J I W. W. R. 381 1 2 P. L. R. 
811 ; 43 Man. L. R. 114.— GAN. 

sf. Apartment block.) — Re Belgo- 
Canadian Real Estate Go.. Ltd. ft 
Winnipeg City, [19372 9 w. W. R. 
57 ; 2D. L. R. 324 ; 45 Man. L. R. 
37.— CAN. 

sv. Undeveloped prop v t y J Vsi H* 


venue .} — The owner of property has 
the right to develop it or not as he sees 
fit, within the means at his command ; 
& a municipality has not the right to 
penalise him in taxes because be does 
not develop it in the way someone else 
may think advisable so as to secure 
from it the largest possible annual 
return. Under Winnipeg Charter the 
city has the right to tax the property 
only at its value as it is, ft not at a 
value whioh might be the result of 
further improvements. The future or 
present possibilities of the property is 
something whioh can be considered 
only in connection with every other 
feature. The fact, however, that the 
property is far from being fully 
developed is almost a complete answer 
to the contention that the assessment 
should be based upon the net revenue 
obtained. — Re Christie & Clark's 
Appeal, [1937] 1 W. W. R. 81; 44 
Man. L. R. 405.— CAN. 

sx. Personal property.} — -In the case 
of tax on personal property the assess- 
ment is to be based on the value during 
the current year. — Tennant v. St. 
John Assessors, [1939) l p. L. R. 
708 ; 13 M. P. R. 324 ; 8 F. L. J. 
(Can.) 181.— GAN. 

PART IV. SECT. 1. 
sd. Duty to assess <6* collect rate.) — 
A municipal corpn. without special 
authority granted by the legislature, 
cannot renounce directly or indirectly 
Its right, nor fail in its duty, to coUecx 
from aawaabte property the funds 
needed for general administration ft 
for the performance of public works.— 
Tellur e. La Grr* dr St.-Ht acinthe, 
gmi S. C. a. 678 ; (198*1 1 D. L. R. 
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current valuation lists, & the assessment 
committee have no right to exclude him from 
such meetings. 

Per Romer, L.J. : Power to attend such 
meetings is one of the powers conferred upon 
county valuation committees by sect. 18 (2) 
of the Act, &, that being so, it is not possible 
for an assessment committee to exclude an 
officer properly appointed for the purpose 
of the valuation committee from one of those 
meetings on the plea of exercising the power 
conferred upon them by Sched. I. to the Act 
of regulating their proceedings. The powers 
so given to the assessment committees of 
regulating their proceedings are in terms 
conferred subject to the provisions of the Act. 
— Middlesex County Valuation Com- 
mittee v. West Middlesex Assessment 
Committee, [1937] Ch. 301 ; [1937] 1 All 

E. R. 403 ; 100 L. J. Ch. 215 ; 150 L. T. 
252 ; 101 J. R 203 ; 53 T. L. R. 305 ; 81 
Sol. Jo. 157 ; 35 L. G. R. 211, C. A. 

Annotation : — Consd. R. v. Salford Assessment Committee* 
[1937] 2 K. B. 1. 

1146d. Who may be clerk of.] — An officer of 

a rating authority, whose duty was to attend 
the meetings of the rating committee for the 
purpose of taking minutes of their proceed- 
ings, & so would obtain knowledge of all the 
transactions of the rating authority, was 
appointed by the assessment committee for 
that area acting clerk to that committee, & 
would have to advise the assessment com- 
mittee upon matters of procedure. The 
assessment committee would have to ''onsider 
an objection by the rating authority to a 
proposal to amend the valuation list. An 
application was made to prohibit the assess- 
ment committee from acting on the resolution 
appointing the officer acting clerk to the 
assessment committee & also from acting 
upon a resolution directing him to remain in 
attendance on the committee during the 
hearing of the objection to the applt.’s 
proposal to amend the valuation list & the 
deliberations of the committee thereon on an 
allegation of liability to suspicion of bias. 
The Div. Ct. held that the appointment was 
valid : — Held : the assessment committee 
should be prohibited from allowing the 
officer to remain in attendance on that com- 
mittee during the hearing of applt.’s objec- 
tions & proposal & during the subsequent 
deliberations thereon, on the ground that the 
assessment committee in hearing objections 
to the draft valuation list under sect. 27 of 
1925 Act, was a body performing judicial 
or quasi- judicial functions, & if the officer 
were present at the meeting of the assess- 
ment committee when this objection & 
proposal were being heard, & advised that 
committee on procedure, it would be im- 
possible to hold that it was a case where 
justice appeared manifestly & undoubtedly 
to be done. — R. v . Salford Assessment 


Committee, Ex p. Ogden, [1937] 2 K. B. 1 ; 
[1937] 2 All E. R. 98 ; 100 L. J. K. B. 344 ; 
150 L. T. 474 ; 101 J. P. 225 ; 53 T. L. R. 
474 ; 81 Sol. Jo. 198 ; 35 L. G. R. 219, C. A. 

1147a. Revaluation— Right to revalue by 

Instalments — One part of county revalued 
before another.] — Held : on the true con- 
struction of 1925 Act, ss. 18, 37 (1), the 
county valuation committee, in carrying 
out the duty imposed upon it by sect. 18 (2) 
of promoting uniformity of valuation in 
the county, were not bound to make proposals 
for the correct valuation of all the heredita- 
ments in the county at the same time, but 
might in the exercise of tlieir discretion 
proceed by instalments & make proposals 
for the correct valuation of the heredita- 
ments or some of them in parts of the county 
in succession. Consequently, where in several 
areas of a county the prevailing valuations 
were too low, & the county valuation com- 
mittee made proposals for the correct valua- 
tion of a large number of hereditaments in 
one of the areas only, A the assessment com- 
mittee determined many of theso proposals & 
in particular made an order increasing the 
gross & rateable value of one hereditament, 
the rating authority for that area was not 
entitled to obtain either a writ of certiorari 
to quash the order of the assessment com- 
mittee, or a writ of prohibition to prevent the 
county valuation committee from making or 
the assessment committee from determining 
& enforcing any other such proposal, on the 
ground that any such proposal made by the 
county valuation committee in regard to part 
only of the county must be made in disregard 
of its statutory duty to promote uniformity 
of valuation in the county. — R. v . CORNWALL 
County Valuation Committee, Ex p. 
Falmouth Rating Authority, [1937] 2 

K. B. 222 ; [1937] 2 All E. R. 200 ; 100 

L. J. K. B. 703 ; 157 L. T. 157 ; 101 J. P. 
271 ; 53 T. L. R. 550 ; 81 Sol. Jo. 295 ; 35 
Li. G. R. 321, C. A. 

1157. Add. Annotations: — Consd. Ladies’ Hosiery 
& Underwear, Ltd. v. West Middlesex Assess- 
ment Area Assessment Committee (1932), 90 
J. P. 330 ; R. v. Cornwall County Valuation 
Committee, Ex p. Falmouth Rating 
Authority, [1937J 2 K. B. 222. 

1158a. No Injustice— Similar properties In- 
correctly assessed.] — Applts., who were 

assessed in respect of their premises at £325 
gross & £207 rateable value, objected that 
they had been incorrectly & unfairly assessed 
in that seven other hereditaments of the 
same class in the same valuation list had 
been assessed at lower figures. AppltB. 
called no evidence to prove that their assess- 
ment was higher than the rent which might 
be expected to be obtained for their premises, 
& their only witness agreed that the rent 
would be at least £325 ; nor did applts. seek 


PART IV. SECT. 2, SUB-SECT. 1. 

n (p. 580) i. .1 — V arson v. 

Town of Veorbville (1916), 34 
W. L. R. 504.— CAN. 

If (p. 580) 1. Error as to owner 

*hip. f— K rumm v. 


U?27^ 3 D. L. It. 354 


Shepard (Alta.), 
‘ ; [1927] 2 


687:11988] 8, 
Kp. 581)1. 
J.S. 


R. 880 : affd., [1928] 3 D. L. R. 
C. R. 487.— CAN. 


-.] — Re German- 


town lake District Sewers Comrs. 
Ex p. Calhoun (1863), 10 N, B. R. 
(6 All.) 454.— CAN. 

q (p. 582) 1. " Parcel 

WhaJt is.) — Re McBride (1927), 38 
B. C. R. 431. — CAN. 

i k , Licence fee — Violation of 

tax exemption Act.]— -A bye-law Im- 
posing an annual lioenoe fee on meur- 
anoe cob. doing business through an 
agent within the municipality Held: 
ultra vires m being in violation of 
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Municipal Tax Exemption Act, R. 8. Q., 
1825 . — La Modkrnk Co. of Mutual 
Fire Assce. v. Black Lake, [1933] 
1 D. L. R. 18.— CAN. 

ad. Change of ownership after return 
of roll.) — There is no error In the roll 
giving jurisdiction to the Ot. of 
Revision when a change of ownership 
of property takes place after the roll is 
returned.— lie Williams & Reoimbal, 
[1935] 2 D. L. R. 283 ; O. R. 199.— 
CAN. 
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to alter the assessments of the seven other 
hereditaments, but they sought to use these 
as evidence that their own assessment was 
excessive & unfair : — Hdd : as applts.’ 
hereditament had been entered in the valua- 
tion list at the proper figure, evidence that 
the seven other hereditaments had been 
assessed at a lower figure was irrelevant & 
could not be used to justify a reduction of 
applts/ assessment. That evidence was of 
no weight unless for the purpose, on proper 
notice, of correcting the inaccuracy of the 
other hereditaments. — Ladies’ Hosiery & 
Underwear, Ltd. v. West Middlesex 
Assessment Committee, [198212 K. B. 679 ; 
101 L. J. K. B. 632 ; 147 L. T. 390 ; 96 J. P. 
336 ; 30 L. G. R. 369, C. A. 

Annotations : — Apld. Lille? & Skinner, Ltd. v. Essex County 
Valuation Committee (1935), 153 L. T. 64. Oomd. R. v. 
Cornwall County Valuation Committee, Ex p. Falmouth 
Rating Authority, [1937] 2 K. B. 222. 

1158b. .] — The occupiers of a shop, 

the assessment of which had been increased 
together with the assessments of most of the 
shop properties in the borough, contended 
that their assessment ought to be reduced, 
on the ground that there had been no corre- 
• sponding increase in the assessments of 
dwelling-house properties within the borough. 
The gross & rateable value of the shop 
arrived at as the result of the above increase 
were admittedly not high* r than the gross 
& rateable value as defined by Rating & 
Valuation Act, 1925 (c. 90) : — Held : the 
Act did not require that revaluations of 
shops & dwelling-houses must be made at one 
& the same time, &, as the hereditament in 
question was admittedly not over-assessed, 
the ct. could not, merely for the sake of uni- 
formity, substitute a lower figure which 
admittedly would be inaccurate. — Lille y & 
Skinner, Ltd. v. Essex County Valuation 
Committee (1935), 153 L. T. 04 ; 99 J. P. 
254 ; 51 T. L. R. 432 ; 79 Sol. Jo. 321 ; 33 
L. G. R. 272, D. C. 

Annotation : — Coned. R. v. Cornwall County Valuation Com- 
mittee, Exp. Falmouth Rating Authority, [1937] 2 K. B. 
222. 

1158c. Return required by rating authority — 
Form — Validity.] — Defts. for the purpose of 
making a new valuation list under Rating 
& Valuation Act, 1925 (c. 90), s. 40, having 
served a notice on pltf. requiring him to 
make a return of certain particulars, including 
“ gross takings & outgoings ” of his licensed 
premises & other particulars not contained 
in Rating & Valuation Act (Returns) Rules, 
1926, Sched., pltf. commenced an action 
for a declaration that the form of returns 
required was illegal, unauthorised & ultra 
vires, & called evidence to prove that the 
offending requisitions were not “ reasonably 
required for the purpose of carrying out this 
Act M within the above sect. : — Held : pltf. 
had proved his case & was entitled to the 
declaration claimed. — Grant v. Knares- 
borouoh Urban Council, [1928] Ch. 310 ; 

97 L. J. Ch. 106 ; 138 L. T. 4 88 ; 92 J. P. 
30; 44 T. L. R. 224; 20 L. G. R. 105; 
(1926-31), 1 B. R. A. 238. 

11586. Revaluation during quinquennial period — 
Validity.] — A county valuation committee 
notified a borough rating authority in the 
county that in the opinion of the committee 
the quinquennial valuation list for the 

84 


borough, which had recently come into force, 
was not in accordance with 1925 Act, in the 
matter of gross values. After a conference 
with the county valuation committee, the 
rating authority were satisfied that a very 
large number of assessments of shops, houses 
& flats in the borough were incorrect, & 
ought to be increased. They accordingly 
made many thousands of proposals for the 
amendment of the valuation fist, & a large 
number of objections fell to be decided by 
the assessment committee. It was sought 
to quash the assessment committee’s decision 
on one such objection on the grounds (a) that 
no such proposal for the amendment of a 
valuation list could lawfully be made under 
sect. 37 of 1925 Act ; (5) that sect. 37 of that 
Act did not empower the rating authority to 
make a general revaluation of their district to 
take effect during the currency of a quin- 
quennial valuation list ; & (c) that the 

rating authority could not be “ aggrieved ” 
within the meaning of that sect. : — Held : 
since the rating authority were merely cor- 
recting existing inaccuracies in the valua- 
tion list, & were not making a new valuation 
on the ground of any alleged general increase 
in values, they were not, in truth any more 
than in form, making a new valuation list, 
<& were acting within sect. 37, though on a 
large scale, & the rating authority might well 
be aggrieved both as a local authority & as 
a ratepayer by the acceptance of incorrect 
values by the assessment committee in the 
quinquennial valuation list. — R. v. Horsham 
« Worthing Assessment Committee, Ex p. 
Burgess, [1937] 2 K. B. 408 ; 157 L. T. 41 ; 
101 J. P. 411 ; sub nom. R. v. Worth- 
ing Borough Council & Horsham & 
Worthing Assessment Committee, Ex p. 
Burgess, [1937] 2 All E. R. 681 ; 100 L. J. 
K. B. 810 ; 53 T. L. R. 755 ; 81 Sol. Jo. 572 ; 
35 L. G. R. 285, D. C. 

1159. Add. Annotation: — As to (2) Refd. R. v. 
West Norfolk Assessment Committee, Ex p. 
Ward (F. B.) (1930), 94 J. P. 201. 

1161a. County valuation committee.] — 

A county valuation committee, as an ag- 
grieved person is entitled to make a proposal 
for the amendment of a valuation list during 
the quinquennium within which the list is 
in force, although they have not objected to 
the draft list & the time for making such 
objection has passed. — R. v. South-Eastern 
Essex Assessment Committee. Ex p. Pat- 
terson (1935), 153 L. T. 152 ; 99 J. P. 238 ; 
33 L. G. R. 222, D. C. 

Annotation .* — Reid. R. t>. Worthing Borough Counoil & 
Horsham & Worthing Assessment Committee, Ex p. 
Burgess, E1937] 2 All E. R. 681. 

1162. Add. Annotation : — As to (2) Reid. Ladies’ 
Hosiery & Underwear, Ltd. v. West Middlesex 
Assessment Area Assessment Committee 
(1932), 96 J. P. 336. 

1162a. Local Government Act, 1929 (c. 17), 
8. 70 (4) — Time for making claim.]— (1) A 
claim under Local Govt. Act, 1929 (c. 17), 
s. 70 (4), by the occupier of a hereditament 
to the rating authority that it should be 
treated as an industrial hereditament for the 
purposes of a valuation list, though made 
after the rating authority has deposited the 
list & at the time when notice of objection 
to the list is given by the occupier to the 
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assessment committee, is not invalid as having 
been made too late. 

(2) An objection by the occupier of a here- 
ditament in a Metropolitan borough to its 
non-inclusion in a special valuation list as an 
industrial hereditament assessable as such 
at a quarter only of its net annual value, was 
disallowed by the assessment committee, & 
their decision was affirmed by quarter sessions, 
subject to an appeal to the High Ct. by case 
stated. In these circumstances a quin- 
quennial list for the borough came into force 
in which the hereditament was entered as a 
non-industrial hereditament assessable at its 
full net annual value. In the course of the 
twelve months preceding the making of a 
subsequent supplemental list the High Ct. 
determined on the case stated that the 
hereditament was an industrial hereditament, 
to quarter sessions accordingly made an order 
that it should be inserted as such in the 
special list ; to the decision of the High Ct. 
was affirmed by the Ct. of Appeal. In the 
supplemental list when deposited the here- 
ditament was not included or referred to : — 
Held : the decisions of the High Ct. to the 
Ct. of Appeal to the order of quarter sessions 
effected, within Valuation (Metropolis) Act, 
1809 (c. 67), s. 40, “ alterations ” in matters 
stated in the quinquennial list, namely, 
alterations in the statements therein that the 
hereditament was a non-industrial heredita- 
ment to rateable as such ; & the heredita- 
ment should be inserted in the supplemental 
list as an industrial hereditament is, its rate 1 
able value reduced accordingly. — Lipton, 
Ltd. v. Shoreditch Assessment Committee, 
[1934] 2 K. B. 470 ; 103 L. J. K. B. 700 ; 151 
L. T. 329 ; 98 J. P. 310 ; 50 T. L. R. 432 ; 
30 Cox, C. C. 128 ; sub nom. Shoreditch 
Assessment Committee v. Lipton, Ltd., 32 
L. G. R. 295, D. C. 

1184. Add. Citation : — (1920-31), 1 B. R. A. 70. 
Add. Annotation : — Consd. Kingston Mill, 
Stockport v. Owen (1928), 141 L. T. 101. 

1168a. Valuation officer present — Proceedings 

invalid.] — Where a proposal made under 
Rating & Valuation Act, 1925 (c. 90), by the 
occupier of premises in an assessment area 
of a county to amend the valuation list in 
respect of the premises, comes before the 
Assessment Committee for the area, the 
county valuation officer, as having a possible 
interest, is disqualified from being present 
with the committee while they are hearing 
the proposal or considering their decision, to 
if he has been so present a writ of certiorari 
will be granted to bring up to quash the 
, decis ion. — R. v. Surrey Assessment Com- 
mittee, North-Eastern Assessment Area, 
Exp . Woodworth (P. W.) & Co., Ltd., [1933] 
1 K. B. 776 ; 102 L. J. K. B. 763 ; 148 L. T. 
428 ; 97 J. P. 40 ; 31 L. G. R. 119, t). C. 

Annotations: — Consd. Middlesex County Valuation Com- 
mittee v. West Middlesex Assessment Committee, [1937 1 
Ob. 361 ; R. v. Salford Assessment Committee, [1937 J 
2K. B.l. 

1169. Add, Annotation : — Refd. Re -Airedale 

Garage Co., Anglo-South American Bank, 
Ltd. v. Airedale Garage Co. (1932), 101 
L. J. Ch. 289. 

1169a. Proposal lor amendment — Service of notice 
on occupier — Who is “ occupier.” J — The 
rating authorities for the City of Liverpool 


to the county borough of Bootle made pro- 
posals, under Rating to Valuation Act, 1925, 
s. 37, to amend their current valuation lists, 
by rating as separate hereditaments a number 
of “ appropriated ” wharves, etc., within the 
Mersey Docks to Harbour Board’s estate. 
The Docks Board appeared in the current 
valuation list as the occupier of the one here- 
ditament. Copies of the proposals to notices 
of the date on whioh the local assessment 
committee would meet to consider objections 
were duly sent to the shipping to other cos. 
as the occupiers of the “ appropriated ” 
wharves, etc., but the Docks Board were not 
served with notices to in consequence had no 
locus standi before the assessment com- 
mittee. Rules nisi wore obtained by the 
Docks Board to prohibit the rating authorities 
from proceeding with their proposals, on the 
ground that the formalities neoessary under 
sect. 37 (3) to bring all the occupiers of the 
hereditaments to which the proposals related 
before the assessment committee had not 
been complied with, to therefore the com- 
mittee had no jurisdiction to consider the 
proposals :—Held : where proposals are made 
to amend the valuation list by carving out 
from a large existing hereditament, to 
separately rating, a number of smaller 
notional hereditaments, it is necessary, in 
compliance with sect. 37 to serve with notice 
not only the occupiers of the small notional 
hereditaments but also the occupiers of the 
existing hereditament of which the smaller 
notional hereditaments form parts ; to that 
the rules nisi must be made absolute. — R. v. 
West Derby Area Assessment Committee & 
Liverpool & Bootle Rating Authorities, 
Ex p. Mersey Docks to Harbour Board, 
[1939] 1 K. B. 173 ; 108 L. J. K. B. 40 ; 30 
L. G. R. 057, D. C. 

1169b. — — What must be stated.] — A proposal 
made by a county valuation committee for 
the amendment of the valuation list in respect 
of the undertaking of a gas co. stated : “ 1, 
the undersigned, on behalf of the Kent County 
Valuation Committee, which is aggrieved by 
the incorrectne&s of the valuation list of your 
rating area, hereby make a proposal for 
amendment of such list in respect of the 
property shown in the schedule hereunder 
written, on the ground that the present 
assessments are unfair to incorrect.” Then 
followed a description of the gas co.’s pro- 
perty to its then assessed value, to at the font 
of the proposal, under the heading “ Amend- 
ment proposed,” appeared the words “ To 
such an amount as may be determined on an 
approved apportionment of the cumulo value 
of the undertaking having regard to the 
accounts relating thereto in respect of the 
year ended Dec. 31, 1937.” The proposal 
was signed by the county valuer. On the 
hearing of a rule nisi obtained by the gas co. 
for write of prohibit! cm to prohibit the 
assessment committee to the county valuation 
committee from proceeding with the pro- 
posal : — Held : the proposal did not 
sufficiently Bpecify the grounds on which the 
proposed amendment was supported as 
required by Rating to Valuation Act, 1925, 
». 37, to was, therefore, invalid. 

R. v . Thanet to District Assessment Area 
Assessment Committee to Kent County 
Valuation Committee, Ex p. Isle of 
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Thanet Gas Light & Coke Co., [1939] 
2 K. B. 640 ; [1939] 2 All E. R. 489 ; 108 
L. J. K. B. 516 ; 100 L. T. 509 ; 103 J. P. 
186 ; 55 T. L. R. 048 ; 83 Sol. Jo. 547 ; 37 
L. G. R. 345, D. C. 

1170a. County panel of valuers for special pro- 
perties — Validity.] — In the course of preparing 
a new valuation list under Rating & Valuation 
Act, 1925 (c. 90), a conference was held 
between the county valuation committee (a 
committee of the Surrey County Council) & 
representatives of the rating authorities in 
that county, including pltf. council, at which 
it was resolved that uniformity in the assess- 
ment of properties of a special character 
would be best secured if one valuer were 
appointed to value each class of property 
throughout the county, & that the best 
means of attaining that end would be by 
co-operation between the county valuation 
committee & the rating authorities in the 
exercise of their respective powers under the 
Act & the appointment by the county valua- 
tion committee of a county panel of valuers 
to value special properties on behalf of the 
. rating authorities & themselves, the valuers 
appointed, if possible, to be valuers who had 
previously acted for rating authorities in the 
• county, & further, that, having regard to the 
interest of each rating authority in the attain- 
ment of uniformity not only in its own area 
but also as between its own area &> all other 
areas in the county, the payment of the 
valuers employed on the panel should be met 
by the county valuation committee as a 
county charge. Accordingly, defts., in pro- 
fessed exercise of their powers under the said 
Act, appointed a panel of valuers to value the 
special properties throughout the county 
with the view to advising the county valua- 
tion committee & any rating authorities 
desirous of availing themselves of their 


advice & assistance in connection with such 
valuation, & in due course delivered a precept 
to pltfs. for their share of the county rate, 
which included the fees & expenses connected 
with the panel of valuers. In consequence 
of such action pltfs. challenged the power 
of defts. to appoint a panel of valuers to 
value special properties on behalf of pltfs., a 
mode of procedure which they alleged had the 
effect of throwing upon the county rate the 
whole of those fees & expenses <fc to spread 
the burden over the whole county, including 
pltfs.’ area, which contained relatively few 
of the special properties, to the relief of areas 
which contained a larger number of special 
properties ; & by this action they claimed a 
declaration that defts. had no power under the 
said Act or otherwise to appoint or maintain 
a county panel of valuers to value special 
properties on behalf of rating authorities or 
to charge fees or other payments to such 
valuers or the expenses of establishing & 
maintaining the panel against the county 
rate : — Held : the appointments by defts. of 
valuers to value special properties throughout 
the county were not in fact made by defts. 
on behalf of pltfs., & further, that the action 
of defts. in making the appointments & charg- 
ing the fees & expenses in connection there- 
with against the county rate was no usurpation 
by defts. of pltfs.’ functions under the Act, 
but was within the scope of defts.’ duties & 
powers within the meaning & intent of sect. 18 
& other provisions contained in the said 
Act. 

Qu. : whether, had there been evidence to 
prove that the action of defts. was ultra vires , 
the ct. would, in the absence of the A.-G., 
have jurisdiction to grant any relief to pltfs. — 
COULSDON & PURLEY URBAN DISTRICT 
Council v. Surrey County Council, [1934] 
Ch. 694 ; 103 L. J. Ch. 342 ; 151 L. T. 522 ; 
98 J. P. 437 ; 78 Sol. Jo. 535 ; 32 L. G. R. 447 


Part V. — Making 

Sect. 2. — AMENDMENT OF RATE (Vol. 

XXXVIII., p. 585). i 

Add the following case : — 

1184a. Duty of rating authority to alter “ then 
current rate ” — On alteration of valuation list 
by assessment committee.] — Applts., in Jan. 
1927, gave notice of objection to the valua- 
tion list, & relief was refused by the assess- 
ment committee. In Nov. 1927 the new 
assessment committee which came into being 
on Apr. 1, 1927, reconsidered applts.* objection 
& granted relief, as from Apr. 1, 1926. They 
altered the valuation list accordingly, but the 
rating authority refused to alter the rate 
book, on the ground that the assessment 
committee could not make their recon- 


of the Rate. 

sidered decision relate back to the earlier 
rating period in which the objection had been 
originally taken & decided : — Held : it was 
the duty of the rating authority to alter 
their 44 then current rate ” on receipt of 
notice from the assessment committee, & 
“ then current rate ” meant the rate current 
at the date of the objection. — Kingston 
Mill, Stockport, Ltd. r. Owen (1928), 141 
L. T. 101 ; 93 J. P. 58 ; 45 T. L. R. 107 ; 27 

L. G. R. 12 ; (1920-31), 1 B. R. A. 273, D. C. 

* 

1188a. Change in amount — Disallowance of relief.] 

— The duty cast by Companies Act, 1929 
(c. 23), bs. 78, 284, upon a receiver appointed 
by debenture holders of a co. to pay rates 
then due from the co. & “ having become 


PART V. SECT. 1, SUB-SECT. 7. 

t 1. .1 — Pltf., a purchaser 

under au agreement for the sale of land 
(his interest In the land being In reality 
that of a mtgee.), brought action 
against deft, city to recover an amount 
which he paid as taxes in excess, it 
was alleged, of that for whioh the 
property could be legally assessed. 


Pltf. besides setting up the alleged 
illegality of the assessment alleged 
that the amount which he paid was paid 
in consequence of the false & fraudulent 
representations of the deft, that said 
amount was then owing the city : — 
Held : the dismissal of the action 
should be affirmed. — Eraut v. Drum- 
heller City, £1935) 2 W. W. R. 129 ; 
2 D. L. R. 756.— CAN. 
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PART V. SECT. 8. 

sd. Time of commencement .} — A 
municipal tax is formally created at 
the date the bye-law imposing it is 
adopted & not at the time of the 
entry into force of the collection roll. — 
Canadian Aixib-Chalmxbs, Ltd. v. 
Lachins City, 11934] S. C. R. 445 ; 
4 D. L. R. 479, — CAN. 
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due & payable within twelve months next 
before ” his appointment in priority to any 
claim for principal & interest in respect of 
the debentures, applies to a subsequent 
increase in those rates resulting from an 
appeal being allowed against the derating 
of part of the co.’s premises under Local 
Government Act, 1929 (c. 17). This is so, 
because, by Rating & Valuation Act, 1925 
(c. 90), s. 37 (10) (which is made applicable 
to such a case by Sched. IX., Pt. II., para. 1, 
sub-para. 4, of Local Government Act, 1929 
(c. 17)), the resulting amendment of the 
valuation list is to be deemed to have had 
effect as from the commencement of the 


Part VI.- 

1297a. No appeal from sessions on question of fact 
— What is question of fact — Quantum of rate- 
able value of mine.] — Consktt Iron Co., 


period in respect of which the rate was made 
& to be recoverable, under the combined 
effect of that sub-sect. & sect. 36 (2), 44 as if 
it were arrears of the rate .’ 4 — Re Airedale 
Garage Co., Ltd., Anglo-South American 
Bank, Ltd. v. Airedale Garage Co., Ltd., 
[1933] Ch. 04 ; 101 L. J. Ch. 289 ; 147 L. T. 
372 ; 90 J. P. 312 ; 48 T. L. R. 477 ; 30 
L. G. R. 280, C. A. 

1193. Add. Annotation : — Refd. A.-G. v. Leeds 
Corpn., [1929] 2 Ch. 291. 

1225. Add. Annotation .* — Apld. A.-G. v. London 
& Home Counties Joint Electricity Authority, 
[1929] 1 Ch. 513. 


Appeals. 

Ltd. v. Durham County Assessment Com- 
mittee for No. 5 or North-Western Area, 
No. 1057a, ante. 


PART V. SECT. 4, SUB-SECT. 1. 

•b. Expense of aqueduct .] — St. Hya- 
CINTHE (CEUVRE DU PATRONAGE DE) 
v. St. Hyacinthk City (1926), Q. R. 
41 K. B. 496.— CAN. 

PART V. SECT. 4, SUB-SECT. 2.— C. 

bo. Government annuity.] — Held : the 
annuity paid to a person by virtue of a 
Dominion Government annuity con- 
tract, issued under the provisions of 
7 & 8 Edw. 7, o. 5, is “ income ” 
within Income War Tax Act, 1917, & 
is not issued free of taxation. — 
Kennedy v. Minister of National 
Revenue, [1929] Ex. C. It. 36.— CAN. 


PART V. SECT. 9, SUB-SECT. 3. 

p (p. 599) i. .] — If an assessment 

is not based on the principle outlined 
in sect. 59 (1) of Assessment Act, S. M., 
1934, the Manitoba Tax Commission 
has the power, & it Is its duty, to vary 
the assessment on an appeal to the said 
Commission. — Sun Life Assurance 
Co. of Canada v. Tuxedo Town, 
[1936] 2 W. W. R. 367 ; 44 Man. L. R. 
60.— CAN. 


PART VI. SECT. 1, SUB-SECT. 1. 


b (p. 600) i. .] — Observations 

upon the impropriety of members of a 
valuation committee taking: part in 
the decision of a ease, in which they 
have a personal Interest. — Lanark- 
shire Assessor v. O'Hara, [1928] 
S. 0. 391.— SCOT. 


b (p. 600) ii. To report to muni- 

cipal council .] — Colquhoun v. Dris- 
coll (1894), 10 Man. L. R. 254.— 
CAN. 

b (p. 600) 111. Appeal against 

equalised assessment — Under Public 
Schools Act.}— On an appeal against 
the equalised assessments made under 
Public Schools Act, s. 133, as amended 
by 1928, o. 48, s. 13, the only question 
for the judge to decide Is whether the 
equaliser has done what the statute 
as amended requires him to do, i.e. 
made his equalisation on the basis of 
the equalisation made by the Manitoba 
Tax Commission. — lie Beausejour 
School District, [1928] 3 W. W. R. 
310.— CAN. 

b (p. 600) Iv. Board of Revision 

dt Valuation — To state case— Question 
of lew.) — Re Winnipeg Charter, 
[1928] 1 W. W. R. 613.— CAN. 

b (p. 600) v. — .1 — Re Vancouver 
Incorporation Act <fc Canadian 
Paoipici RT., [19301 4 D. L. R. 80.— 


11 (p. 600) L .) — On appeal 


against assessment, a county ct. judge 
has no power to state a case for the 
opinion of the Ct. of Appeal . — Re 
Niagara Town & Kirby [1933] O. R. 
174 ; 2 D. L. R. 60.— CAN. 

1 (p. 601) 1. .] — B. was a 

tenant of property in a city when an 
assessor was making bis rounds, & she 
was correctly entered on his roll as a 
separate school supporter. Some time 
later, before the roll was finally 
revised, R. vacated the premises & 
they were occupied by another resident 
who was a public school supporter: — 
Held: although the entry of B.’b 
name was not an error at the time it 
was made, it became an error before 
the roll was finally returned. & the 
absence from the roll of the new 
tenant was an omission : & the error 
as to one tenant & the omission as to 
the other were, upon a proper appeal, 
open to correction by the ct. of re- 
vision or by the county ct. judge upon 
appeal from the ct of revision . — Re 
Bayack, [1929] 3 D. L. R. 480; 64 
O. L. R. 14.— CAN. 


1 (p. 601) ii. .]— The Ct. of 

Revision under s. 56 of Assessment 
Act. R. 8. O., 1927, has no higher 
power than to make suoh corrections 
as the assessor might, & if he had been 
aware of them, ought to have made. — 
Cavkn v. Ottawa, [1932] O. R. 369 ; 
3 D. L. R. 42.— CAN. 


1 (p. 601) iii. Validity of 

bye-law .] — A bye-law relating to appeals 
to the Ct. or Revision is bad if it 
providos that the ct. must reject an 
application for reduction or cancella- 
tion.— Re McLaughlin & Toronto 
City, ri933] 3 D. L. R. 430 ; O. R. 
642. — CAN. 


1 (p. 601) iv. .1— The Board 

of valuation & revision for the City of 
Winnipeg cannot Increase the valua- 
tion of a building on an appeal from 
the assessment comr . — Re Grantham 
& Tupper (Fraser Estate) (1934), 
42 Man. L. R. 575. — CAN. 

bb (p. 601) 1. Lands Valuation 

Appeal Court — Appeal not involving 
question of value .} — Glasgow Assessor 
t». Glasgow Corpn., [1929] 8. C. (Ct. 
of Bess.) 291.— SCOT. 

bb (p. 601) fi. Whether to Court 

of AjypeaD—'No appeal lies to the Ct. 
of Appeal from the opinion of a judge 
of the King’s Bench delivered on a case 
stated by Manitoba Tax Commission 
under Assessment Act, C. A., 1924. — 
Re Winnipeg, Selkirk & Lake Win- 
nipeg Ry. Co. & West Kildonan 
Rural Municipality, [ 1 934 ] 1 W. W. R. 
744 ; 3 D. L. R, 153.— CAN. 


87 


bb (p. 601) iii. .]— Appeal 

on a question of fact from a county 
ct. judgo affirming an assessment lies 
to the Ontario Railway & Municipal 
Board, & not to the Ct. of Appeal. — 
Re Guardian Realty Co. of Canada, 
Ltd. & Toronto City, [1934] 2 
D. L. R. 721 ; O. R. 266. -CAN. 

tt (p. 601) i. .] -Re FRASER’S 

Appeal, Rc Winnipeg Charter, 
ri 9271 4 T). L. 11. 213 : 11927] 2 

W. W. R. 600 ; 36 Man. L. R. 697.— 
CAN. 

it (p. 601) ii. .]— Quinn v. 

Salmon Arm, (1929) 4 D. L. R. 1085; 
40 B. C. R. ill.— CAN. 

tt (p. 601) iii. .] — A complaint 

having been made to a ct. of revision 
against an assessment It merely dis- 
missed the cornidalnt & ordered a new 
assessment. Two days later it adopted 
the assessor’s report of the new assess- 
ment which redueed the former assess- 
ment : — Held : the taxpayer could not 
bo deprived by said procedure of his 
right of appeal to the judge of tbe 
county ct. — Baird v. West Kildonan, 
[1929] 4 D. L. R. 300: 2 W. W. R. 
455 : 38 Man. L. R. 232.— CAN. 

tt (p. 601) iv. .]— By Municipal 

Act, R. 8. B. C., 1924, s. 223 a, fl 
person appealing from the decision of a 
Ct. of Revision has one week from the 
day on which ho receives notice of the 
ct.’s decision, to give notloe of appeal. 
— Re Grice & Municipal Act Assess- 
ment Appeal, [1933] 2 L. L» R. 200. — 
CAN. 

xx (p. 601) I. Method of appeal 

laid down by taxing statute.] — Char* 
LOTTETOWN V. T ANTON, [19J0] 4 

D. L. R. 61.— CAN. 

•o. Whether barred where appellant 
has furnished statement of value.}— 
Held : when a person has, under Lands 
Valuation (Scotland ) Act, 1854, s. 7 , 
furnished the assessor with a written 
statement of value, he is not thereby 
barred from appealing, under sect. 9 
of the Act, against that value aa 
excessive. — Cowdenbeath Public- 
House Society. Ltd. t>. Fife 
Assessor. [1929] S. C. (Ot. of Bess.) 
280.— SCOT. 

»f. Failure to appeal — Claim of 
exemption not barred .] — Failure to 
appeal against an assessment does not 
estop pltf., In an action to recover 
taxes, that the lands are exempt. — 
Becker v. Toronto City. [1933] 4 
. D. L. R. 736 : O. R. 843.— CAN. 

tk. Premises destroyed by fire after 
1 assessment .] — The Ot. of Tax Appeals 
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1207b, Appeal from Divisional Court to Court ol 
Appeal — Time tor,] — Mersey Docks & Har- 
bour Board v. West Derby Assessment 
Committee & Bottomxby ; Bottomley v. 
West Derby Assessment Committee & 
♦ Mersey Docks & Harbour Board ; Bot- 
to ml ey v. West Derby Assessment Com- 
mittee <fe Liverpool Grain Storage & 
Transit Co., Ltd., No. 220jj, ante. 

1309, For “ affg .” read “ revsg .” 

Add. Annotation : — As to (1) Consd. R. v . 
West Norfolk Assessment Committee, Ex p. 
Ward (F. B.) (1930), 94 J. P. 201. 

1321a. Appeal by county valuation committee 

— Against several assessments — One notice 
sufficient.] — Where a county valuation com- 
mittee appointed under Rating & Valuation 
Act, 1925 (c. 90), s. 18, appeals to quarter 
sessions in respect of the assessments of a 
number of hereditaments in the same assess- 
ment area, it may serve one notice of appeal, 
& set out the particulars of the assessments 
in a schedule. Separate appeals are not 
necessary, provided that copies of the notice 
are served upon all persons who would be 
entitled to be served if separate appeals were 
lodged. — Glamorgan County Valuation 
Committee v. Barry Area Assessment 
Committee, [1931] 1 K. B. 157 ; 99 L. J. 

' K. B. 616 ; 144 L. T. 203 ; 94 J. P. 238 ; 
40 T. L. R. 635 ; 28 L. G. li. 523 ; (1926-31), 
l B. R. A. 433, D. O. 

1328a. Where one notice of appeal against 

several assessments.] — Glamorgan County 
Valuation Committee v. Barry Area 
Assessment Committee, No. 1321a, ante. 

1332. Add. Annotation: — Consd. Embleton v. 
Norwich Union Life Insce. Soc., Norwich 
Union Life Insce. Soc. v . Embleton (1927), 11 
Tax Oas. 081. 

1355. Add. Annotation : — Refd. Ladies’ Hosiery & 
Underwear, Ltd. v. West Middlesex Assess- 
ment Area Assessment Committee (1932), 
90 J. P. 330. 

1881. Add. Annotation: — As to (2) Consd. 

Glamorgan County Valuation Committee v. 
Barry Area Assessment Committee (1930), 
99 L. J. K. B. 015. 

1392a. Next sessions after date of rate — Not date 
of realisation of grievance — County Rate Act, 
1852 (c. 81), s. 22.] — The appeal given by 
above sect., to a parish which is “ aggrieved 
by any rate or assessment ” made upon the 
county rate basis to “ the next quarter 
sessions of the peace after such cause of appeal 
shall have arisen ” must be brought to the 
next practicable quarter sessions after the 
parish is in fact aggrieved by the rate ; the 
appeal is not to the next practicable quarter 
sessions to be held after the parish finds out 
that it is aggrieved. 

A county rate which affected the parish 
of M. was made in Oct. 1904. In Jan. 1905, 


as the result of an appeal by a railway co. 
against their assessment to the poor rate in 
the parish of M., the rateable value of the 
parish for the purpose of the county rate basis 
or standard was reduced by a considerable 
sum. On Apr. 17, 1905, the parish council 
of M. gave notice of appeal to the next quarter 
sessions against such part of the basis or 
standard as affected that parish, & also against 
the rate existing upon that basis or standard, 
they alleging that they only knew of the 
result of the appeal by the railway co. & its 
effect on the county rate basis on Mar. 28 : — 
Held : the parish council had not appealed 
against the county rate to the next quarter 
sessions after the 14 cause of appeal ” had 
arisen within above sect., & therefore the 
quarter sessions had no jurisdiction to enter- 
tain the appeal against the rate. — West 
Riding op Yorkshire County Council v. 
Middleton Parish Council, [1900] 2 K. B. 
157 ; 75 L. J. K. B. 485 ; 94 L. T. 786 ; 70 
J. P. 326 ; 22 T. L. R. 493 : 4 L. G. R. 624, 
D. C. 

* Annotations : — Consd. Glamorgan County Council v. Barry 
Overeeers, [19121 2 K. B. 603 ; R. v. Carnarvonshire JJ., 
Ex p. Carnarvon County Council, [19181 1 K. B. 280. 

1392b. Time for giving notice of appeal.] — 

On Mar. 17, 1910, a county council fixed the 
county rate assessment basis for a parish, & 
on the same day made a rate on the basis so 
fixed. The county council forwarded their 
warrant for the first instalment to the 
guardians of the union in which the parish 
was included, making the instalment payable 
by two equal payments. The guardians of 
the union in due course issued their precept 
to the overseers of the poor for the amount 
of the warrant, making it payable in two 
equal portions, one portion being made pay- 
able on Aug. 20, 1910. The county council 
subsequently forwarded their warrant for the 
second instalment to the guardians of the 
parish, making it payable by two equal 
payments, & the guardians duly issued their 
precept to the overseers for the amount of 
the warrant, making it payable in two equal 
portions, one portion being made payable 
on Feb. 18, 1911. The parish overseers made 
the payments in Aug. 1910, & Feb. 1911, as 
required by the precepts. On Sept. 2, 1910, 
a railway co. gave notice to the assessment 
committee of the union in which the parish 
was included of objection to their assess- 
ment in respect of a portion of their line 
within the parish on the ground of over 
assessment, & similar notices were during 
1910 given by other ratepayers within the 
parish. For the purposes of the present 
case the poor rate valuation was taken to be 
the same as the county rate assessment basis. 
On Sept. 27, 1910, the parish overseers gave 
notice to the county council that they felt 
aggrieved by & objected to the county rate of 
Mar. 17, 1910, & that they intended to appeal 
against the rate at the next quarter sessions 


cannot reduce an assessment on 
premises destroyed by fire after assess- 
ment but before expiration of time to 
appeal. — lie Mutual Life Assce. Oo. 
v. Halifax. [19351 2 D. L. R. 287 ; 
8 M. P. R. 478.— CAN. 


■m. Reduction — When possible .} — A 
tax can only be reduoed under Assess 
ment Act as long as it remains a tax, 
i.s. is unpaid. — O ntario Jockby Olub 


v. Toronto, [1935] 3 D. L. R. 461 ; 
O. R. 833.— CAN. 

sp. Whether mandamus Hes .] — Where 
an assessment has been fixed by the 
Alberta Assessment Commission on an 
appeal to it, mandamus does not lie to 
compel it to make a re-assessment in 
accordance with the principles laid 
down by Alberta Municipal Assessment 
Commission Act, 1935, which it is 
alleged have been departed from . — Re 
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Willson Sc Alberta assessment 
Commission, [19371 1 W. W. R. 712: 
qffd., J1937J 2 W. W. R. 396; 2 

D. L. R. 718.— CAN. 

PART VL SECT. 1, SUB-SECT. 7. 

a 1. Time for bringing 

action .} — Baxush Sc Co. e. Gap No. I 
Rural Municipality Sc Biss, [1925] 
3 D. L. R. 738 : [19251 2 W. W. R, 
518 i 19 8ask* L. T. 560.— m 
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for the county. On Apr. 13, 1911, the 
union assessment committee reduced the 
assessment of the railway co., & from time 
to time the assessment of the other objectors. 
The parish overseers subsequently repaid to 
the railway co, A other objectors £121 6s. in 
respect of over assessment to the county rate 
as regarded the instalment payable on 
Aug. 20, 1910, & £107 6$. as regarded the 
instalment payable on Feb. 18, 1911. The 
hearing of the appeal of the parish overseers 
to quarter sessions was by consent respited 
from time to time & ultimately took place on 
June 27, 1911, when the ct. of quarter sessions 
ordered the county council to refund to the 
parish overseers the two sums of £121 6s. & 
£107 5s. as being the amounts overpaid by 
them in Aug. 1910, & Feb. 1911, respectively : 
— Held : it was not competent for the ct. 
of quarter sessions to hear the appeal or to 
order repayment by the county council to 
the parish overseers of either of the two sums 
inasmuch as, assuming that the parish over- 
seers were aggrieved, the grievance arose 
either on Mar. 17, 1910, when the county rate 


was made, in which case the notice of appeal 
of Sept. 27, 1910, was too late, or on Apr. 13, 
1911, when the reduction in the assessment of 
the railway co. & the other objectors was 
made by the union assessment committee, in 
which case the notice of appeal was pre- 
mature ; further, even if the notice of appeal 
had been given at the proper time, the ct. 
of sessions would have had no power to order 
repayment to the overseers of the sum of 
£121 6s. inasmuoh as the payment of that 
sum was made by them in Aug. 1910, before 
their notice of appeal to quarter-sessions of 
Sept. 27, 1910, waa given, & under County 
Kates Act, 1852 (c. 81), ss. 22,23, power is 
only conferred on a ct. of quarter sessions 
to which the overseers appeal against a 
county rato to order repayment to the over- 
seers of any sums overpaid by them after 
their notico of appeal against the county rate 
is given by them. — Glamorgan County 
Council v. Barry Overseers, [1912] 2 
K. B. 603 ; 81 L. J, K. B. 836 ; 108 L, T. 
118 ; 76 J. P. 307 ; 10 L. G. K. 477. 


Part VII. — Collection of Rate. 


1426a. Transfer — Remuneration.] — In 1927 the 
Egremont U.D.C. appointed pltf. rent col- 
lector at a commission of 2 per cent, on all 
moneys collected. In 1928 it wan ^ solved 
that pltf. should be paid at the rate of 3 per 
cent, on all rents collected by him. Although 
described as a rent collector, pltf. in fact 
collected rates as well as rent. In 1934 
Egremont was transferred to deft, council, 
pltf. becoming an officer of that council. By 
the order which effected the transfer pltf. 
was, while performing similar duties, to 
receive not less remuneration than he would 
have been entitled to if the order had not 
been made. Defts. appointed pltf. a rate 


collector. In an action for remuneration 
at the rate of 3 per cent, defts. contended that 
pltf. was entitled to no remuneration in 
respect of rates. This contention was 
abandoned at the hearing, defts. then arguing 
that remuneration should be at the rate of 
2 per cent. & not 3 per cent. : — Held : upon 
the evidence pltf. was entitled to remunera- 
tion at the rate of 3 per cent, from the Egre- 
mont U.D.C. for collecting both rent & rates, 
& he was therefore entitled to 3 per cent, in 
respect of the rates collected on behalf of 
defts. — Cowan v. Ennerdale Rural Dis- 
trict Council, [1936] 3 All E. R. 684. 


Part VIII.— Recovery of Rate. 


1448a. Whether action lies.] — An action by a local 
authority to recover unpaid arrears of rates 
will not lie. The proper method of pro- 
cedure in such a case is by an application for 
a distress warrant followed by distress. A 
local authority commenced proceedings in the 
county ct. for certain unpaid arrears of rates 
which they alleged to be due. The county 
ct. judge having held that on such a claim 
an action would lie, reap, appealed : — Held : 


(1) a rate not being a common law liability 
but the creature of statute, this method of 
procedure was wrong, & the only remedy 
available was that laid down by statute, 
namely distress; (2) the non-payment of 
rates by a receiver appointed by a mtgee. is 
not a breach of statutory duty under Law of 
Property Act, 1925 (c. 20), s. 109 (8) (i), for 
which the local authority is entitled to sue.—* 
Liverpool Corpn. v. Hope, [1938] 1 K. B. 


PART VIII. SECT. 1. 

• (p. 621) l. .1 — In an 

mtion under sect. 354 of Municipal 
district Act, 1926, to recover arrears 
>f taxes, deft, pleaded Limitation of 
actions Act, 1935 : — Held : that 
eot. 352 of the former Act directs that 
mymenta of taxes shall first be applied 
-o arrears, the payments made by 
eft. must be so applied. Sc being so 
pplied they destroyed any benefit 
inch deft, might otherwise have been 

entitled to under Limitation of Actions 
ct. — Wostook Municipal District 
^jundro, 59391 2 W. W. R. 163.— 

• (p. Oil) 11. What defences aeaQ- 


able .) — Village op Hagers vilue v. 
Hambleton, [19271 4 D. L. R. 1044 ; 
61 O. L. R. 327. — CAN. 

t (p. 621) 111. — — Effect of distraining 
cm right to mu.)~Wtxen a rural munici- 
pality distrains under Rural Munici- 
pality Act, R. 9. 8., 1920, for overdue 
taxes. Its right to recover judgment 
for the taxes as a debt is suspended 
while the distress exists & until the 
sale thereunder, since although the 
Act provides that overdue taxes may 
be recovered by distress & also by 
action as a debt it does not provide 
that these remedies may be pursued 
concurrently. — G islason v. Rural 
M nmmpAUTV of Foam Lake Sc Ward, 


t i 2 D. L. R. 386 ; 1 W. W. R. 

&33 ; 23 S. L. R. 359.— -CAN. 

e (p. 621) iv. Against purchaser 

of land — Effect of War Hecervae Amend- 
ment Act, 1926, s. 8.]— Held: the 
expression “ the personal covenant to 
pay " in above sect, means any 
personal covenant to pay, « thereby 
protects a purchaser from actions to 
recover on a covenant to pay interest 
or taxes as well as on one to pay the 
purchase -money, even though the 
taxes agreed to be paid by the pur- 
chaser have been paldbythevendor.— 
Robson v. Graham, 5929) 4 D. L. R. 
902 ; 3W.W.R. 149 

n no ry 411 
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751 ; [1938] 1 All E. R. 492 ; 107 L. J. K. B. 
094 ; 168 L. T. 215 ; 102 J. P. 205 ; 54 T. L. B. 
425 ; 82 Sol. Jo. 194 ; 36 L. G. B. 183, C. A. 
1460a. Time for.] — A complaint was preferred 
against applts. for that they, being persons 
duly rated & assessed in respect of certain 


premises, had not paid the sum of £17 17a. 6d., 
the balance of rates & water rents. The 
total amount due was £48 5s., but applts. 
were entitled by statute to an abatement 
which would reduce the total due to 
£30 7a. 6d., payable in two instalments, 


0 (p. 621) v. Lands in name of 

non-existent syndicate.] — Whore lands 
are entered upon the assessment roll 
in the name of a non-existent syndicate 
the cit j cannot recover personal judg- 
ment for arrears of taxes against the 
individual members of the alleged 
syndicate. — North Bat City v. 
Gordon. 1934] O. It. 370 ; 3 D. L. B. 
328.— CAN. 

e (p. 621 vi. — r- Time for bringing .] 
— Assessment Act, C.A.M., 1924, a. 228, 
bars the recovery of taxes levied under 
Towns’ & Villages’ Business Tax Act, 
B.S.M., 1913, unless proceedings are 
commenced within six months of pay- 
ment. — C anadian Hotel Co. v. Nee- 
pa wa, ri934] 4 D. L. R. 310.— CAN. 

e (p. 621) vii. After abortive sale 

& forfeiture of land.] — Although the 
filing of a caveat under Tax liecovory 
Act of 1922 had not been implemented 
by the steffs required to be taken under 
that Act to give title to pltf. town it 
proceeded, after the coming into force 
of Tpx Recovery Aot of 1929. to hold 
a public sale in accordance with that 
Aot of 1929. No bid was offered at 
the sale, & no further steps' taken by 
the town, until it sued dort. as owner, 
for arrears of taxes : — Held : sect. 3< 
of the Act of 1929 continued the effect 
of the oaveat ; an abortive sale was 
an offering for sale within sect. 9 of the 
Act of 1929, Sc since sect. 19 thereof 
vests in the town the legal & beneficial 
ownership of the land on the expiry of 
one year “ from the date of sale, & 
that year had_ expired, the town’s 


e (p. 621) viii. Failure to distrain 

— Effect.] — Glanford v. Ferris (1935), 
5 F. L. J. (Can.) 37.— CAN. 

0 <p. 021) ix. Right of muni- 

cipality to sc/ fie.] — A municipality may 
settle an action for taxos before it is 
tried, us this is not a breach of the 
prohibition against giving a reduction 
or exemption from taxation. — D es- 
chenes v. Loveys, [1936] 3 D. L. R. 
210.— CAN. 



• (p. 021) x. In summary way — 
Impost sanctioned under Water Act , 
1912.] — The impost sanctioned in 
Water Aot. 1912, s. 88 (1), is a rate & 
may be recovered in a summary way 
in accordance with the procedure 
prescribed by sect. 89 (3) of that Act. — 
lie Jamieson, Exp. Christian (1928), 
28 S. U. N. 8. W. 275 — AUS. 

n (p. 621) i. 

Clart v. Boulay (Ont.), [1928] 2 
D. L. R. 144.— CAN. 


n (p. 021) ii. .]— 

A mtgee. who purchases at a tax sale 
& obtains a tax title is in the same 
position as if he had obtained a fore- 
closure absolute. — Re Arrears of 
Taxes Aot, Re Land Titles Act, 
119371 1 W. W. R. 690.— CAN. 


n (p. 621) ill. Lessee .] — 

Hkyden v. Castle (1888), 15 O. R. 
257.— CAN. , 

„ P (P* 621) I. Mayor. ] - 

Greknbtreet v. Paris Hydraulic 
Co. (1874), 21 Gr. 229.— CAN. 


q (p. 621) l. — — Reeve .] — 

Totten v . Truax (1889), 16 O. R. 490. 
— CAN. 

bb (p. 621) I. 

Tetrault v. Vaughan (1899), IS 
Man. L. R. 457.— CAN. 

„ bb (p. 621) ii. .]— 

Bannatyne V. Pritchard (1906). 10 
Man. L. R. 407 ; 5 W. L. R. 478.— 
CAN. 


bb (p. 621) iii. Agricultural 

co-operative association .] — Measner v. 
Bengert, 11927] 3 D. L. R. 938; 
[1927] 2 W. W. R. 713 ; 21 Sa^k. L. R. 
572 ; varying, [1927] 3 D. L. R. 205.— 
CAN. 

bb (p. 621) Iv. Life tenant 

— Whether rights of remainderman 
defeated.] — A life tenant cannot by 
defaulting in the payment of taxes & 
then acquiring the tax-sale title, instead 
of redeeming, defeat the remainder- 
man’s rights. — Mayo v . Leitovski, 
1928] 1 W. W. R. 700.— CAN. 

dd (p. 621) i. .] — Connor 

v. McPherson (1871), 18 Gr. 607. — 
CAN. 

it (p. 621) i. .)— 

Gemmel v. Sinclair (1885), 1 Man. 
L. R. 85.— CAN. 

kk (p. 621) i. * Lots on plan 

in registry not duly certified by sur- 
veyor.] — Aston v. Innis (1878), 26 
Gr. 42.— CAN. 

kk (p. 621) ii. Fixtures — 

Buildings <fc machinery.] — Buildings 
erected by the owner of land for use 
in the making of bricks held to form 
part of the realty, although some of 
them were attached to the land by 
nothing but their own weight. They 
therefore beoame the property of deft., 
who beoame registered owner of the 
land in pursuance of the purchase 
thereof at a tax sale under Assessment 
Act. Certain machinery in said build- 
ings was also held part of the roalty. — 
MoCutcheon v. Lightfoot, [1928] 2 
W. W. R. 240.— CAN. 


11 (p. 621) i. .]— Re Hen- 

derson (1891), 7 Man. L. R. 481. — 
CAN. 


11 (p. 621) ii. Re Carey 

& Lot 65, Sub -division of Lot 39 E., 
St. John (1893), 9 Man. L, R. 483. — 
CAN. 


11 (p. 621) iii. .}— Rusn v. 

Pembina (Alta.), [1927] 1 D. L. R. 
394 ; [1927] 1 W. W. R. 215.— CAN. 


qq (p. 621) I. How 

far deed conclusive .] — Archibald v. 
Youville (1891), 7 Man. L. R. 473. — 
CAN. 

qq (p. 621) ii. .1 

—Schultz v. Alloway (1894), 10 
Man. L. R. 221.— CAN. 

tt (p. 621) i. .]— 

Weegan v. McDiarmid (1862), 12 
C. P. 499.— CAN. 

Lount ' v. Walkington (1868), * 15 
Gr. 332 — CAN. 

e (p. 622) i. Whether 

seal valid .] — McRae v. Corbett (1890), 
6 Man. L. R. 426.— CAN. 


0 (p. 622) ii. .] — 

N ANTON t>. Villeneuve (1894), 10 
Man. L. R. 213.— CAN. 

e (p. 022) iii. Deed not 

in duplicate .] — Nanton v. Villeneuve 
(1894), 10 Man. L. R* 213. — CAN. 

0 (p. 622) iv. Injunc- 

tion to restrain issue of deed — No bye- 
law passed .] — James v. Bell, 11 
C. L. T. Ooc. N. 57.— CAN. 


e (p. 622) v. Amend- 

ment of Tax Recovery Act, 1919 (c. 20), 
8. 44a.] — Thacker v. smoky Lake 
Municipal District, Shearer v. 
Smoky Lake Municipal District, 
A.-G. op Alberta v. Smoky Lake 
Municipal District, Pelletier v. 
Opal Municipal District (Alta.), 
[1924] 3 W. W. R. 929.— CAN. 

g (p. 622) i. 

If when land has been sold by a 


90 


municipality for taxes the notioe pro- 
vided for by sect. 42 of Tax Recovery 
Aot, or in lieu thereof that provided 
for by sect. 9 of Tax Sale Relief Aot, 
1922, has not been sent to the owner 
the sale is invalid. If in an action by 
the owner to recover damages for the 
wrongful sale he testifies that he never 
received said notice & the ct. sees no 
reason to disbelieve him, the onus is 
on the municipality to prove that it 
was sent. — Kownatzki u. Bear Lake, 
Municipal District, [1930 J 3 W. W. R. 
353 ; [1931] 1 D. L. R. 334 j revsd. on 
other grounds, [1931] 1 W. W. R. 757 ; 
2 D. L. R. 313 ; 25 Alta. L. R. 351.— 
CAN. 

n (p. 622) i. .]— 

Doe d. Upper v. Edwards (1849), 5 
U. C. R. 594.— CAN. 

n (p. 622) ii. .]— 

Donovan v. Hogan (1888), 15 A. R. 
432.— CAN. 

bb (p. 622) i. .] 

— White v. Municipal District of 
Inga & Pidqeon, [1929] 1 D. L. R. 
360 ; 1 W. W. R. 172 ; 23 Alta. L. R. 
585 ; revsg., [1928] 3 D. L. R. 829 ; 3 
W. W. R. 251.— CAN. 


dd (p. 622) i. Notice 

to mortgagee of application for title sent 
to wrong address & not delivered .] — 
Howe v. Kipp, [1927] 3 D. L. R. 1048 ; 
[1927] 2 W. W. R. 522 ; 21 Sask. L. R. 
637.— CAN. 

ff (p. 022). Revsd., [1927] 1 D. L. R. 
1063 ; [1927] S. C. R. 50.— CAN. 

gg(p. 622) i. .]— 

Rush v. Pembina (Alta.), [1927] 1 
D. L. R. 394 ; [1927] 1 W. W. R. 215. 
—CAN. 

kk (p. 622) i. 

.]— -Donovan v. Hogan (1888), 

15 A. R. 432.— CAN. 


ggg (p. 622) i. .] 

— Summerland Development Co., 
Ltd. v. Summerland, [1028] 4 D. L. R. 
258 ; [1028] 3 W. W. R. 145.— CAN. 

mmm (p. 622) i. 

.] — Hill v. Macaulay (1884), 6 

O. R. 251.— CAN. 


mmm (p. 622) ii. 

.] — Reed v. Smith (1884), 1 

Man. L. R. 341.— CAN. 


mmm (p. 622) iii. 

.] — Tetrault v. Vaughan (1899), 

12 Man. L. R. 457.— CAN. 


rrr (p. 622) i. .] — 

Greenstreet v. Paris Hydraulic 

Co. (1874). 21 Gr. 229.— CAN. 

ttt (p. 622) i. .]— 

Wood v. Birtlb (1887), 4 Man. L. R. 
415.— CAN. 

k (p. 623) i. .}— 

McDonald v. Robillard (1863), 23 

U. O. R. 105.— CAN. 


r (p. 623) i. Whether sale 

conducted in fair , open <&• proper 
manner .] — Donovan v. Ho6an (1888), 
15 A. R. 432.— CAN. 

r (p. 623) il. .]— 

McRae v. Corbett (1890), 6 Man. 
L. R. 426.— CAN. 

r (p. 623) iii. .]— 

Scott e. Imperial Loan Co. (1896), 
11 Man. L. R. 190.— CAN. 

dd (p. 623) i. Right to 

recover damages against municipality — 
Assessment Act , R. S. M. ( c . 101), 
s. 192.1 — Clemonb v. St. Andrews 
(1896), 11 Man. L. R. 111.— CAN. 

oo (p. 623) i. Pro- 

perty not sufficiently defined or described.) 
— Townsend v. Elliott (1861), 11 
O. P. 217.— CAN. 

oo (p. 623) ii. .] 
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provided the second instalment was paid on 
or before the expiration of seven months from 
Apr. 7, 1937 — that is, Nov. 7, 1937. Nov. 7, 
1937, was a Sunday, & resps. in their demand 
note stated the date of payment of the second 
instalment as Nov. 8, 1937. On Nov. 8, 


1937, applts. posted a cheque for the amount 
of the second instalment, & this was deliv- 
ered to resps. on Nov. 9, 1937. Keeps, on 
Nov. 15, 1937, thereupon demanded from 
applts. the sum of £17 17s. 6 d., being the 
difference between the full amount of the 


— Domanisky v. Fitzgerald (1921). 
62 D. L. R. 524 ; 55 N. S. R. 1.— CAN. 

pp (p. 623) i. Issued 

under repealed statute .] — N anton v. 
Villkneuve (1894), 10 Man. L. R. 
213.— CAN. 

hhh (p. 623) 1. To 

mortgager. ] — The mailing to a registered 
mtgee. of the tax -sale notice Is a 
eonditlon precedent to the exercise of 
any jurisdiction to hold a tax sale of 
the mrtged. land ; 8c since the notice 
in question herein sent to pltf. mtgee. 
was not such a notice as is so prescribed: 
— Held : any sale or proceedings to 
sell the land covered by her registered 
charge would be illegal. — Lowe v. 
Cawston Irrigation District, 11933 j 
3 W. W. R. 151 : 4 D. L. R 385 ; affd., 
[1934] 1 W. W. R. 508 ; 2 D. L. R. 464; 
48 B. C. R. 83.— CAN. 

nnn (p. 623) i. Burden of 

proof — Of invalidity.] — McRae v. Cor- 
bett (1890), 6 Man. L. R. 426.— CAN. 

nnn (p. 623) ii. Of 

validity. 1 — Alloway v. Campbell 
(1891), 7 Man. L. R. 506.— CAN. 

nnn (p. 623) iii. Irregulari- 

ties in assessment.] — Complete failure 
to observe the requirements of Assess- 
ment Act, R. S. M., 1913, & its amend- 
ments, with respect to assessing one 
of the two owners of undivided halves 
of a quarter section & notifying him 
of the assessment 8c the tax -sale 
proceedings : — Held : to render the 
tax sale of his interest ineffective 
against him. — Szewczyk v. Gilbert 
Plains Rural Municipality, [1933] 
2 W. W. R. 326.— CAN. 

nnn (p. 623) iv. Sale 

before expiration of redemption period .1 
— Hyland v. Halifax City, [1932] 3 
D. L. R. 760 j 5 M. P. R. 174 ; revsd., 
[1933] 2 D. L. R. 115 ; S. C. R. 317. 
—CAN. 

nnn (p. 623) v. .] — The 

agreement in question herein hold to 
be in essence an agreement for the sale 
of land with a proviso for the for- 
feiture as rentals of payments already 
made if subsequent payments were not 
made as therein provided. Deft, 
municipality not having complied with 
the requirements of Arrears of Taxes 
Act, R. S. S., 1930, was held not to 
have had authority to sell or to agree 
to sell tho land, & the purchaser was 
held entitled to a return of the moneys 
paid by him & not liable for rent for 
use & occupation. Deft, held entitled 
aa against purchaser to possession of 
the land. — Short v. Dundurn Rural 
Municipality, [1938] 3 W. W. R. 
110 ; 4 D. L. R. 790.— CAN. 

ooo (p. 623) I. Bidding 

more than amount due for taxes & costs 
— Effect of. ] — Re Dunn & Expropria- 
tion Act (1898), 12 Man. L. R. 78.— 
CAN. 

ooo (p. 623) ii. Mortgagee — 

Taking assignment of tax sale certifloate 
& obtaining title — Extinguishment of 
mortgagor's rights .] — Farrow v. 

Massey -Harris Co., Ltd., [19271 3 
D. L. R. 997 : [1927] 2 W. W. R. 539; 
21 8ask. L. R. 610.— CAN. 

ooo (p. 623) ili. .] 

— McNabb v. Landed Banking & 
Loan Co., [19351 2 W. W. R. 630: 
43 Man. L. R. 265 ; 5 F. L. J. (Can.) 
68. — CAN. 

ooo (p. 623) iv. Statement 

in certificate of title that title subject to 
existing leases — Effect of .] — Sh e wchu k 
V. 8EAFRED, 119271 3 D. L. R. 280; 
mao,, " -y. W. R. 207 ; 36 Man. L. R. 


ie9?H 2w 


— CAN. 
ooo (p. 623 ) v. 


Issue of 


certificate of title — Effect of — On judg- 
ment for alimony filed against land .] — 
Re Smith, Re Land Titles Act, [19251 
2 D. L. R. 556 : [1925] 1 W. W. R, 

1057 ; 19 Saak. L. R. 577.— CAN. 

ooo(p. 623) vi. No liability 

to mortgagee for rentals received .] — 
Deft, purchased at a tax sale land of 
which pltf. co. was mtgee. & let the 
land to a tenant. Pltf. co. redeemed 
the land & then sued deft, for the 
rental he had received In tho interval : 
— Held : deft, had the right to lease 
the land as an owner could, & to 
receive the rents. Tho mtgee., not 
being in possession, could not claim an 
accounting merely because it had paid 
the arrears of taxes. — N ational Trust 
Co. v. Barker, [1931] 3 D. L. It. 583 1 
O. R. 388.— CAN. 

ooo (p. 623) vli. Whether 

liable for arrears — Statutory provision 
for liability of owner until redemption. 1 — 
Marcelin Village v. Debenture Co. 
of Canada, Ltd., [19341 3 W. W. R. 
356.— CAN. 

ooo (p. 623) viii. Applica- 

tion for title ■ — Debt Adjustment Act, 
1932, s. 6.] — A tax -sale purchaser of a 
homestead registered In the name of the 
wife applied for notices of its applica- 
tion for title to be served upon those 
interested in tho land. The district 
registrar refused to do so unless he was 
furnished with a certificate under Debt 
Adjustment Act, 1932, authorising 
proceeding- against the husband. On 
appeal : — Held : that sect. 6 of said 
Act applied 8c the registrar was right in 
refusing to issue the notice in the 
absence of said certificate. — Re Nowa- 
Bad, [1935] 1 W. W. R. 665 ; 43 Man. 
L. R. 108.— CAN. 

ooo (p. 623) ix. Action for 

trespass — Hen house — Whether fixture.] 
— The hen house in question herein, 
which was on foundation sills & rested 
on tho ground by its own weight, & had 
been built by tho owner of a farm with 
the intention of using it permanently 
as ono of tho ordinary farm buildings : 
— Held : in an action brought by the 
registered owner of the land under a 
tax sale for trespass to the land & 
conversion of the house, to bo a fixture. 
— Smith v. Simon, [19381 3 W. W. R. 
441 ; 4 D. L. R. 760 ; 46 Man. L. R. 
359.— CAN. 

uuu (p. 623) i. 

Treasurer.] — The treasurer Is a neces- 
sary party to an action to set aside a 
tax sale. — C ruise v. Riverside, 11935J 
2 D. L. R. 171 ; O. R, 151.— CAN. 

k (p. 624) i. Time for bring- 

ing.] — Greenstrekt v. Paris Hy- 
draulic Co. (1874), 21 Gr. 229 - CAN. 

k (p. 624) il. Costs — 

Liability of purchaser.] — Blanchard 
v. Scanlan (1885), 3 Man. L. R. 13. — 
CAN. 

k (p. 624) iii. Misdescrip- 

tion. ]— Title to mining property having 
been granted by the Crown in 1906 to 
one K., the latter appeared in the 
books of applt. municipality as owner 
until 1926, when the property & the 
buildings erected thereon were sold 
for unpaid tores which were alleged 
to be due by K. Keep. co. bought the 
property in 1922. According to the 
books of applt. municipality in 1 926 & 
previously, the land & the buildings 
were not described on the valuation 
roll under consecutive numbers nor 
on the same pages of the book. 
Accounts for municipal & school taxes 
were sent & paid by resp. co. It was 
not disputed that the taxes on tbq 
b uilding s were paid ; but the munici- 
pality claimed taxes were due on the 
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laud. Applt. municipality, in the 
public notloe of sale for unpaid taxes, 
described the whole lot as being to be 
sold without indicating that the build- 
ings were exoluded. In 1928, title 
to the property was delivered to the 
purchaser at the tax sale by applt. 
Resp. oo. had no knowledge of the 
sale until 1929 when notified by the 
purchaser 8c then took an action to 
annul the sale : — Held : the tax sale 
was null 8c void ab initio , 8c the title 
of the purchaser should be set aside. — 
St. Joseph de Coleraine (La Corpn. 

DE LA PAROI88E DE) V. COLONIAL 
Chrome Co., Ltd., [1933] S. C, II. 13. 
—CAN. 

d (p. 624) i. 

Re Lewis & Phalkn (N. W. T.) (1905), 
1 W. L. R. 36.— CAN. 

e (p. 624) I. Meaning 

of “ sale."]-- There Is a “sale" within 
the meaning of “ salo " in Tax Recovery 
Act, R. S. A.. 1922, s. 21 (1), as 
amended by 1923, s. 28, whon a bond 
fide agreement has been made to sell 
to a purchaser at the auction sale 
authorised by said Act. — Standard 
Trust Co. v. Municipality of 
Stewart, i 1 029 ] 2 D. L. It. 271 ; 1 
W. W. R. 060 ; 24 Alto. L. R. 56 ; 

revsg., [1928] 4 D. L. 11. 802 ; 3 W. W. It. 
409.— CAN. 

f (p. 624) i. — — Purchaser 

of land sold under deerr^.] — TURIULL v. 
Turrill (1877), 7 P. R. 142 — CAN. 

ff (p. 624) i. .1— 

Fonseca v. Schultz (1891), 7 Man. 
L. R. 458 — CAN. 

kk (n. 624) i. Whether 

adequate remedy. ]— SOHUI/TZ v. Allo 
WAY (1894), 10 Man. L. R. 221.— CAN. 

kk (p. 624) ii. Sale by 

purchaser — Whether waiver of right to 
tender .) — New Brunswick Land &c 
Investment Co. v. Rime, [1928] 4 
D. L. R. 214; affd. t [1929] 3 D. L. R. 
197.— CAN. 

kk (p. 624) iii. Sale by 

treasurer.] — A treasurer soiling land In 
exorciso of a statutory power is still 
tho agent or officer of tho municipality 
8c if be fails to give the statutory notico 
to redeem the right of tho former 
owner to Hot aside the dcod is barred 
if be has not paid the taxes within 3 
years or redeemed within 1 year. — 
Langdon v. IIoltyrex Gold Mines, 
Ltd., f 1 937 J S. C. It. 334 ; 2 D. L. R. 
364.— CAN. 

kk (p. 624) iv. Ci rti ft cater-- Dis- 

cretion of Debt Adjustment Commis- 
sioner.]— D chi, Adjustment Oornr. has 
a discretion to issue or refuse a certi- 
ficate to proceed with a fax sale. — 
St. James v. Bouuke, [19381 3 D. I., It. 
287 ; 46 Man. L. It. 144. — CAN. 

oo (p. 624) !. Rates owing to 

local authority — Incorporated with muni- 
cipalily before payment .] — Brisbane 
City Council v. Hodge, H928J 
S. It. Q. 102 ; 22 Q. J. P. R. 63.— A US. 

oo (p. 624) ii. .] — On appeal 

from the decision of the Debt Adjust- 
ment Comr. granting a certificate per- 
mitting a municipality to continue 
proceedings to obtain title under a 
tax-sale certificate held by it, Cory, 
O.C.J., directed that on payment of a 
certain sum by deft., proceedings bo 
stayed until a certain date. Two 
subsequent similar orders were made 
by him on like terms. From the last 
order tho municipality appealed : — 
Held : since no evidence was taken 
from or submitted by deft, on the last 
application 8c tbe order thereon was 
made arbitrarily or on tho evidence 
submitted on the previous applica- 
tions, 8c the uncontradicted affidavit of 
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rates & water rents & the reduced amount 
as abated, on the ground that they were liable 
to pay the full amount owing to their failure 
to pay the second instalment on or before the 
expiration of seven months from Apr. 7, 
1087. The stipendiary magistrate held that 
payment had not been received until Nov. 9, 
1937, the Post Office authorities not being 
reaps.* agents to receive such payment, & 
issued a warrant of distress for £17 19a. 6d., 
being the sum demanded & 2s. costs. There- 
upon, this appeal was brought, & applts. 
contended that they had paid the second 
instalment “ on expiration of seven 
months ” from Apr. 7, 1937, as the words 
“ on the expiration of seven months ” 
must be construed as meaning after, or 
at a reasonable time after, the expiration 
of seven months, & that, the Post Office 
having become the agents of resps. to 
receive payment, the second instalment 
was received by resps. on Nov. 8, 1937, when 
the cheque was posted: — Held: (1) the 
Post Office were not the agents of the corpn., 
& therefore the date of payment was not the 
date on which the cheque was posted ; 
(2) as the second instalment had not been 
paid within the time prescribed, resps. were 
justified in demanding the full amount of the 
rate ; (3) where the statutory period ended 
on a Sunday, the corpn. were entitled in 
their demand note to state the following day 
as the day of payment, & the demand note 
was not invalid by reason of that statement. — 


Joynson’s Exons, v. Liverpool Corpn., 
[1938] 4 All E. R. 183 ; 83 Sol. Jo. 15 ; 37 
L. G. R. 33. 

1484. After this case in cross-reference 

“ Poverty of ratepayer.] — See Rating & Valu- 
ation Act, 1925 (c. 90), s. 4 "read* s. 2(3), 
(4) ** for “ b. 4.** 

1477a. Depends on actual occupation.] — 

London County Council v. Hackney 
Borough Council, No. 37a, ante. 

1488. Add. Annotation : — Retd. L. 0. O. v. Hackney 
B. C., [1928] 2 K. B. 588. 

1519. Add. Annotation : — Consd. R. v. Stepney 
Corpn., Ex p. Walker & Sons, Ltd. (1932), 
102 L. J. K. B. 113. 

1525a. Effect of compounding allowance — On pro- 
ceedings for recovery under Poor Rate Assess- 
ment & Collection Act, 1869 (c. 41), s. 2.“ 
Where owners are rated instead of the 
occupiers, the fact that the owners are 
entitled to an allowance if the rate is paid 
by a certain date does not preclude the rating 
authority from enforcing at an earlier date 
payment of so much of the rate as is recover- 
able at one time under Poor Rate Assessment 
& Collection Act, 1869 (c. 41), s. 2. — Lowery 
v. Kingston-upon-Hull Corpn., [1930] 
1 K. B. 368 ; 73 Sol. Jo. 819 ; sub nom. 
Lowery v . Hull Corpn., 99 L- J- K. B. 
127 ; 142 L. T. 286 ; 94 J. P. 60 ; 28 L. G. R. 
27 ; 46 T. L. R. 57 ; (1926-31), 1 B. R. A. 
359, D. C. 


the secretary-treasurer showing the 
amount duo for taxes made it clear 
that deft, had no longer any equity 
or real interest in the land, the Judge 
did not exercise his discretion having 
regard to the purposes Sc objects of the 
Act, & the appeal should be allowed. — 
St. Jambs Rural Municipality v. 
BoUKKE, [1938] 1 W. W. R. 863.— 
CAN. 

hhh (p. 624) i. .] — A co. 

was granted a fixed tax in a munici- 
pality, on condition that its pay roll 
aid not fall below a specified amount. 
If it did so fall, assessed taxes for past 
years became payable. It did so fall, 
& the oo. being insolvent, the town 
elalmed payment in priority to mtgeee. 
& holders of receiver's certificates : — 
Held : there was a lien for taxes In 
priority to all other claims except the 
Crown. — Nova Scotia Trust Oo. v. 
Starr Manufacturing Oo., [1934] 4 
D. L. R. 571. — CAN. 

ooo (p. 624) 1. When 

proceedings taken to collect tax.] — lie 
MoKenzik H. D. Co., [19281 1 D. L. R. 
836 ; 8 a B. R. 500.— CAN. 

ppp (p. 624)1. .] 

—A person who, although he has not 
yet any estate In possession, is entitled 
to an estate in remainder for life, is a 
“ person who has some interest in the 
land," within the meaning of sect. 229 
of Assessment Act, 1924. — Rogers v. 
Oicnyk, [19811 S W. W. R. 20 ; 40 
Man. L. R,. 233.— CAN. 

ppp (p. 624) 11. Crop payment 

lease — Whether lessor assignee of lessee.] 
— Where there Is a crop -payment lease 
the lessor’s title to his share of the 
undelivered crop cannot be said to be 
derived by " assignment from a taxable 
person " within sect. 357 (e) (11) of 
Munloipal District Aot, 1926, but is 
vested in the lessor directly by virtue 
of Crop Payments Aot, 1928 ; &, 


therefore, is not property which Is 
“ liable to seizure for taxes " within 
sect. 381 of said Municipal District Act. 
— Great West Life Assurance Co. 
v. Sterling Municipal District, 
[10311 3 W. W. R. 730 ; [1932] 1 

D. L. R. 688 ; 26 Alta. L. R. 199 —CAN. 

ppp (p. 624) ill. Sale of land — 

Inquiry by purchaser — Estoppel of city. 1 
— Property was sold for arrears or 
taxes Sc the owner remained in posses- 
sion with power to redeem within two 
years. Before the expiration of this 
time the owner sold to a purchaser who 
obtained a statement from the city 
collector of “ all the city charges 
against the property, the lien for 
tax os being omitted : — Held : the city 
was estopped from asserting a claim 
taxes against the purchaser.- 


for these 

Melynk v. Sydney, [1934*1 2 D. L, 
74 ; 7 M. P. R. 428 — CAN. 


R. 


PPP (p. 624) iv. Recovery by taxpayer 
— Limitation of action. ]— Sect. 228 of 
Assessment Aot, 1924, applies to taxes 
levied under Towns' & Villages’ Busi- 
ness Tax Aot. R. 9. M., 1913. — 
Canadian Hotel Co., Ltd. v. Neb* 
pawa Town, [1934] 2 W. W. R. 591; 
4 D. L. R. 316.— CAN. 


•o. Percentage on arrears. ] — Held : 
the 10 per cent, charged upon arrears 
of taxes due upon land was to be added 
to the whole amount due upon the lot 
& not upon the amount of each year’s 
taxes separately, thereby making it 
a compound computation of 10 per 
oent. each year. — Gillespie v. Hamil- 
ton (1862), 12 U. C. C. P.426.— CAN. 

•g. Recovery of taxes paid under 
pretest .] — Ayleworth v. Toronto 
0936), 4 D. L. R. 220; 6 F. L. J. 4.— 

Can. * 

im. Registration of tax arrears certi- 
ficate — Procedure.) — Re York Town- 
ship Treasurer, [1938] 2 D. L. R. 
757.— CAN. 


PART VIII. SECT. 2. 


«r. Demand upon tenant — What 
amounts to .] — A demand for taxes in 
the Joint names of owner & tenant is 
not a demand upon the tenant within 
Assessment Act, R.S.O., 1927 . — Re 

Campbell's Hardware, [19351 2 

D. L. R. 349 ; O. R. 228.— CAN. 


PART VIII. SECT. 6, SUB-SECT. 2. 

— A. 

sy. Expenses of distress.] — The 
tariff set out in Distress Act, R. S. M„ 
1913, is not exclusive & expenditures 
not provided for but necessarily in- 
curred by, for instance, a ratgee. are to 
be allowed him. The bailiff or party 
making a distress cannot make for 
himself any sums other than the 
charges described In Sched. A to 
Distress Act. — Salter & Arnold, 
Ltd. e. Nbepawa Town, [1933] 2 
W. W. R. 105 ; 4 D. L. A. 371 ; 41 
Man. L. R. 258.— CAN. 

•z. Seizure of crop — Failure to sell — 
Liability to lessor. 1— Where a crop on 
the land of a tenant under a crop- 
sharing lease was seized under Rural 
Munidpaltty Act, R. S. S., 1980, for 
taxes due a rural municipality : — 
Held : the municipality was liable to 
the lessor for the value of the crop lost 
through its negligence it* not selling 
the crop & in permitting it to be 
diverted to meet other claims. — 
Hag el t?. Cana Rural Municipality, 
[19351 3 W. W. R. 190 ; ajfd., [1935] 
3 W. W. R. 192.— CAN. 


PART VIII. SECT. 6, SUB-SECT. 2.— D. 

sd. Liability for wrongful arresL ] — 
Liability of municipality for false 
arrest for non-payment of poll-tax, 
pitf . ’s name not being on assessment 
roll. — Elms t>. Mulgravb. [19391 4 
D. L. R. 820. — CAN. 
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Part IX. Rates and Rating in the Metropolis 


1530a. Service ol — Whether necessary.] — 

By Metropolis Management Act, 1855 (c. 120), 
s. 158, every vestry & district board shall 
from time to time “ by order under their 
seal require ” the overseers of their parish 
to levy the sums which such vestry or board 
may require for defraying the expenses of the 
execution of the Act. By sect. 161 the over- 
seers “ to whom any such order as aforesaid 
is issued shall levy the amount mentioned 
therein according to the exigency thereof ” : 
— Held : such an order became effective when 
sealed, & service of it on the overseers was 
not necessary to authorise them to levy 
rates, but rates made by overseers in 
pursuance of such order, after notice of it 
having been sealed, were valid. — G len v. 
Fulham Overseers (1884), 14 Q. B. D. 
328 ; 54 L. J. M. C. 0 ; 54 L. J. Q. B. 176 ; 
51 L. T. 856 ; 49 J. P. 519 ; 1 T. L. R. 135 ; 
33 W. R. 165. 

1531. Add. Annotation : — Refd. Stepney Borough 
Council v. Walker (John) A Sons, Ltd., [1934] 
A. C. 365. 

1536. Add. Annotations : — Refd. Consett Iron Co. 
v. Durham County Assessment Committee 
for -No. 5 or North-West Area (1930), 99 
L. J. K. B. 277 ; St. James’ A Pall Mall 
Electric Light Co. v . Westminster (City) 
Assessment Committee (1932), 147 L. T. 396 ; 
Railway Assessment Authority v. Southern 
Ry. Co., London County Council v. Southern 
Ry. Co., [1936] 1 All E. R. 26 ; Townley 
Mill Co. (1919), Ltd. v. Oldham Assessment 
Committee, [1936] 1 K. B. 585 ; Mitcham 
Golf Course Trustees v. Ereaut, [1937] 3 All 
E. R. 450 ; Robinson Bros. (Brewers), Ltd. v. 
Houghton A Chester- Le-Street Assessment 
Committee, [1937] 2 All E. R. 298. 

1545. Add. Annotation : — Refd. Towle v. Improved 
Industrial Dwellings Co., [1931] 1 K. B. 263. 

1546. Add. Annotation : — Refd. Towle v. Improved 
Industrial Dwellings Co., 17 Tax Cas. 231. 

1550. Add. Annotation : — Consd. Liptons, Ltd. v. 
Shoreditch Assessment Committee (1934), 50 
T. L. R. 432. 

1561. Add. Annotation : — Apprvd. Stepney Borough 
Council v . Walker (John) A Sons, Ltd., [1934] 
A. C. 365. 

1564a« Failure to object In time — Whether man- 
damus to alter lies.] — W. A Sons occupied 
premises which they claimed were entitled 
to be derated, as being industrial heredita- 
ments. The claim was rejected by the local 
authority & by quarter sessions, but was 
finally upheld by the Divisional Ct. Pending 
the appeal to that ct., the new quinquennial 
valuation list had been prepared, in which 
the premises had been entered as fully rate- 
able, A W. A Sons had not appealed against 
it as provided for by Valuation of Property 
(Metropolis) Act, 1869 (c. 67), in the belief 
that if their appeal to the Divisional Ct. were 
successful their premises would, ipso facto, 
be transferred to the industrial hereditaments 
list. The local authority, however, refused 
to transfer, A W. A Sons obtained a rule nisi 
for mandamus ordering them to do so, 
which ultimately was made absolute by the 


Ct. of Appeal : — Held : the relevant statutory 
provisions for the preparation A deposit of 
valuation lists showed that the Legislature 
had provided fully for any person affected 
to make objection A appeal, A it was of the 
first importance that the list once settled 
should be conclusive. The writ of mandamus 
was founded to prevent the failure of the 
performance of some public duty, & applts. 
had failed in no duty. Reaps, had neglected 
their right under the Valuation (Metropolis) 
Act, 1809 (c. 67), to object A appeal against 
the list, A it was not necessary to add new 
safeguards, such as proceeding by writ of 
mandamus, to those already provided by 
statute. Mandamus was not granted where 
there was another sufficient A convenient 
remedy. — Stepney Borough Council v. 
Walker (John) A Sons, Ltd., [1934] A. C. 
365 ; 103 L. J. K. B. 380 ; 50 T. L. R. 287 ; 
78 Sol. Jo. 238 ; sub nom. R. v. Stepney 
Corpn., Ex p. Walker (John) A Sons, Ltd., 
151 L. T. 42 ; 98 J. P. 191 32 L. G. R. 

181, H. L. 

Annotation .—Reid. R. v. Railway Assessment Authority. 

Exp. Southampton Oorpn., [1937] l All K. R. 431. 

1588a. Classification of hereditament as Industrial.] 

. — Lipton, Ltd. v. Shoreditch Assessment 
Committee, No. 1162a, ante. 

1601. Add. Annotations : — Consd. R. v. Worthing 
Borough Council A Horsham A Worthing 
Assessment Committee, Ex p, Burgess, [1937 ] 
2 All E. R. 681 ; R. o. Camberwell Borough 
Assessment Committee, Ex p. Metropolitan 
Housing Corpn., Ltd., [19391 2 All E. R. 283. 
Refd. Lipton, Ltd. v. Shoreditch Assessment 
Committee (1934), 50 T. L. R. 432. 

1603. Add. Annotation .—Consd. Lewis v . Elgy 
(1927), 11 Tax Cas. 723. 

1605a. Dwelling-house changed Into tenement 
house.] --Apcts. were the owners of a dwelling- 
house which was let to a. weekly tenant at a 
rent of 111 Ha., inclusive of rates. A the tenant 
sublet part of it. Later, the tenant ceased 
to be in rateable occupation of the, whole of 
the dwelling-house, A it was lei by the 
owners to two separate tenants at rents 
amounting in the aggregate to £1 13s. per 
week. The local authority thereupon, made 
A sent to the assessment committee a pro- 
visional list wherein the gross value A net 
annual A rateable values were sfiown as 
having increased from £41 A £29 to £47 A 
£31 respectively, A the dwelling-house was 
described as a tenement house. Objection 
was taken by apcts. to the pro visional list 
upon the ground that no “ cause,” within 
Valuation (Metropolis) Act, 1869, s. 47, 
existed to justify such an entry in the list 
Held : as there was a change from an 
ordinary dwelling-house to a tenement house, 
which involved not only a change of value 
but also a change of classification, the rating 
authority A the assessment committee were 
entitled to conclude that there was an increase 
in value from some cause within sect. 47.— - 
R. v. Camberwell Borough Assessment 
Committee, Ex p. Metropolitan Housing 
Corpn., Ltd., [1939 J 2 All E. B.. 283 ; 83 
Sol. Jo. 457 ; 37 L. G. R. 308, D. C. 
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1608. Add . Annotations : — Reid. Leney (Alfred) & 
Co. v. Whelan, [1934] 2 K. B. 511 ; Appen- 
rodt v . Central Middlesex Assessment Com- 
mittee, [1937] 2 K. B. 48. 

1609. Add. Annotation : — As to (1) Refd. R. v 
Westminster Assessment Committee, Ex p- 
Black (1933), 102 L. J. K. B. 541. 

1611. Add. Annotations : — Distd. R. v. Westminster 
Assessment Committee, Ex p. Black, [1934] 
1 K. B. 159. Refd. R. v . Minister of Trans- 
port, Ex p . Upminster Services, Ltd., [1934] 
1 K. B. 277. 

1611a. Power to transpose entries — Although no 
objection as to one.] — In May, 1932, a double 
flat which had formerly been occupied as a 
single flat was divided by the owner into two 
flats & let to separate tenants & was known 
as Nos. 3 & 4, Duke Street Mansions. In 
Oct. 1932, a provisional valuation list was 
made which included the two flats. That 
list showed No. 3 to be rated at £169 gross & 
£137 rateable value & No. 4 at £146 & £118 
rateable value. The owner pursuant to. 
Valuation (Metropolis) Act, 1869 (c. 67), 
s. 47 (4), gave notice of objection to the 
rovisional list so far as it related to No. 3, 
ut he gave no notice of objection in respect 
of No. 4. The owner’s representative 

attended <fc objected that the figures entered 
opposite Nos. 3 & 4 hau by accident been 
transposed. The assessment committee 

amended the provisional valuation list with 
the result that the valuation of the two flats 
was increased by £58. The owner objected 
that no notice had been given him that the 
valuation of No. 4 would be considered by the 
assessment committee. The Div. Ct. held that 
under sect. 47 (7) of 1869 Act the assessment 
committee had power to alter entries in the 
rovisional list even where no objection had 
een made to those entries. On Appeal : — 


Held : on the facts, the two flats, Nos. 3 & 4, 
must be regarded as one hereditament, & that 
being so, all the requirements of sect. 47 of 
1869 Act had been duly complied with. — R. 
v. Westminster Assessment Committee, 
Ex p. Black, [1934] 1 K. B. 169 ; 103 L. J. 

K. B. 62 ; 150 L. T. 86 ; 97 J. P. 323 ; 31 

L. G. R. 405, C. A. 

1616a. Time for hearing appeal.] — When it is 
impossible for justices to dispose of their 
list by Mar. 31, they have jurisdiction after 
that date to hear an appeal of which notice 
was given at the proper time, &, if the parties 
are not ready for trial as soon as the justices 
are able to hear the appeal, the justices have 
a discretion to postpone the hearing, so that 
they may have proper materials before them. 
— R. v. London County JJ., Ex p. Locke 
Lancaster & Johnson (W. W. & R.) & 
Sons, Ltd., [1929] 1 K. B. 81 ; 98 L. J. K. B. 
44 ; 139 L. T. 609 ; 92 J. P. 183 ; 44 T. L. R. 
728; 72 Sol. Jo. 684; 26 L. G. R. 549; 
(1926-31), 1 B. R. A. 267, D. C. 

Annotation : — Consd. R. v. London Justices, Ex p. Shore- 
ditch Assessment Committee (1932), 96 J. P. 323. 

1617a. Power to extend time.] — The time 

fixed by Valuation (Metropolis) Act, 1869 
(c. 67), s. 42 (13), for the hearing of appeals 
is imperative & not. merely directory. There 
fore the jurisdiction conferred on justices 
by sect. 34 of that Act to order notice of 
appeal to be given after the date, Jan. 14, 
specified in s. 42 (12) in an appropriate year 
only enables that to be done where the notice 
can be given in time for the hearing of the 
appeal before the ensuing Mar. 31, as pro- 
vided by s. 42 (13). — R. v. London Justices, 
Ex p. Shoreditch Assessment Committee, 
[1932] 2 K. B. 697 ; 101 L. J. K. B. 699 ; 147 
L. T. 357 ; 96 J. P. 323 ; 48 T. L. R. 631 
30 L. G. R. 357, D. C. 
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REAL PROPERTY AND CHATTELS REAL. 

Part I. — In General. 

5. Add. Annotation : — Retd. Liddiard v. Wal- I 14. Add, Annotation : — Refd. Grant v. Edmond- 
dron, [1933] 2 K. B. 319. | son, [1931] 1 Oh. 1. 


Part II. — Estates and Interests in Real Estate. 


135. Add, Annotation : — Refd. I. K. Comrs. v. 
Raphael, I. R. Comrs. v. Ezra, [1935] A. C. 
96. 

159a. .1 — A leasehold for lives being settled 

on A. tor life, with remainder to B., as quasi 
tenant in tail, with remainders over : — Held : 
the quasi tenant in tail could not, by fine or 
otherwise, during the life of A., bar the 
subsequent remainders without the con- 


currence of A. — Slade v. Pattison (1835), 
5 L. J. Oh. 51. 

Annotations : — Refd. Edwards v. Champion (1853), 3 Do G. 

M. & G. 202 ; Plokorsgill v. Grey (1802), 30 Beav. 352. 

183a. Cestui que vie dead — & death concealed.]— 
Re J OBHEBN8, Ex p. Fletcher (1835), 4 
L. ,T. Oh. 219. 

220. Add. Annotation : — Refd. Re Wells, Swin- 
burne-Hanham v. Howard (1932), 48 T. L. R. 
617. 


PART I. SECT. 1. 

3 ii. .J — Hunter v. 

Farrell (N. B.) (1913,) 13 E. L. R. 
354 ; 14 D. L. R. 556.— CAN. 


PART I. SECT. 8, SUB-SECT. 1. 

I I. Right to build .]— The right 

to build a house on another man’s land 
is not an incorporeal hereditament. 
Such a right is a mark of title & of 
exclusive enjoyment, Sc is not an ease- 
ment or profit d prendre . — Pitman v. 
Nickerson (1891), 40 N. S. R. 20.— 


PART I. SECT. 8. 

o I. Erections by purchaser 

under instalment agreement.] — What 
may be only a chattel if orected by a 
tenant for years may well become part 
of the soil if erected by a purchaser of 
the land under an agreement for sale. 

Wire fencing & fence posts erected 
or completod by the deft, while he 
occupied land, previously rented to 
him, as purchaser under an instalment 
agreement made with the Crown held 
to have become part of the soil, &, 
therefore, to have passed to the 
Crown when deft, gave up the agree- 
ment & surrendered all his interest 
in the land to the Crown, & to have 
become subsequently the property of 
pltf. when he purchased the land from 
the Crown. — Larochelle r. March and, 
[19281 3 W. W, R. 731.— CAN. 

« H. .] — On the question 

whether articles affixed to land have 
become part of the realty, the intention 
of the person who affixed them Is 
material only in so far as it oan be 
presumed from the degree & object of 
the annexation. Buildings erected by 
the owner of land for use In the making 
of bricks held to form part of the 
realty, although some of them wore 
attached to the land by nothing but 
their own weight. They, therefore, 
became the property of deft., who 
became registered owner of the land 
in pursuance of the purchase thereof 
at a tax sale under Assessment Act. 
Certain machinery in said buildings 
was also held part of the realty. — 
MoCutoheon v . Lightfoot, [1828J 2 
W. W. R. 240.— CAN. 

11. Printing presses.] — Richardson 

Hardie, [1928] 2 W. W. R. 240.— 


m (p. 663) I. How far English law of 
fixtures applicable in Canada — As 
between original vendor <tr subsequent 
•fwaocs.] — T bavw-Barkkr «. Rbssd 
(19*3), 66 D. L R. 416 ; 17 Alt*. 


L. R. 319: [19211 3 W. W. R. 770 : 
revsd. on the facts, [1923] 3 D. L. R. 
927 ; [19231 3 W.W. R. 451.— CAN. 

PART I. SECT. 7. 

o. When presumed — After long 

possession.] — Doe d. MoKay v. Allen 
£1851), 7 N. B. R. (2 All.) 191.— 

PART 11 SECT. 1, SUB-SECT. 1. 

sm. “ Use forever ” — Effect .] — An 
Act provided that the county of L. 
should pay a sum towards the cost of 
a building owned by the town of L. for 
the “ use forever " of certain rooms 
In the building : — Held : an interest 
in land unknown to the oommon law 
may bo created bv statute. The 
words “ URe forever did not give a 
fee simple or a joint tenancy, but gave 
a right #in perpetuity, the fee simple 
remaining in the town. — Lunknbkro 
(Town) v. Lunenbero (Municipality), 
[1932] 1 D. L. R. 386 ; 4 M. P. R. 181. 
—CAN. 

PART II. SECT. 3, SUB-SECT. 1.— 
A. (a). 

•a. Estate of widow of locatee — Public 
Lands Act ( Ont .), 1914, a. 47.]— Re 
Court, [1930] 1 D. L. R. 113 ; [1929] 
S. O. R. 50.— CAN. 

PART II. SECT. 3, SUB-SECT. 1.— 
A. (b). 

a l. To grantee 44 for ever.*'] — 

Trust & Loan Co. v. Clarke (1878), 
3 A. R. 429.— CAN. 

ft U. " tfr the heirs of his body for 

twenty-one years or the term of his life 
fully to be completed.**] — Deft, on 
Oct. 13, 1852, granted t.h« land In 
question to one S. to hold 44 to the said 
S. Sc the heirs of his body for twenty- 
one years, or the term of his natural 
life, from Apr. 1, 1853, fully to be com- 

f deted & ended *’ : — Held : by the 
ease S. took a life estate, in which the 
term merged, Sc he, therefore, had no 
interest which the sheriff could sell 
under the ft. fa. against goods. — 
Dalyk v. Robertson (1800), 19 

U. O. R. 411.- -CAN. 

PART II. SECT. 4, SUB-SECT. 1. 
m i. Homestead.] — Pltf. trans- 

ferred to his wife a city house which 
was their homestead within Dower 
Act, C. A., 1924. The transfer was 
registered subject to a mtge. Later 
he & his wife moved from the house to 
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a farm where he built a now honse in 
which they realdod until his wife left 
him. She never returned, & In 1934 
died. Her will devised the city hoiiBe 
to deft. : — Held : in view of sect.. 4 of 
said Art, pltf. was entitled to his 
“ dower ** righto in the city house ; 
he was not obliged to reimburse his 
wife’s estate for tho amount of the 
mtge., which she had paid off ; Sc he 
was entitled to the rents & profits of the 
houso from tho death of his wife less tho 
coBt of taxes, insurance & ordinary 
repairs. — Beatty v. Colman, [19361 
1 W. W. R. 714 ; 2 D. L. R. 691 ; 44 
Man. L. R. 28. — CAN. 

•a. Effect of Married Women’s Pro - 

r ty Act.] — Re Brown (1936), 5 

L. J. (Can.) 293.— CAN. 

PART II. SECT. 4, SUB-SECT. 6. 

sg. Claims of creditors & mortgagee. J 
— Claims of creditors & mtgee. hold 
to have priority over husband’s claim 
to curtesy. -Re Coyle, [1934J 3 

D. L. R. 792.— CAN. 

PART II. SECT. 6. 

pp (p. 679) i. — .1— 

Campbell e. Royal Canadian Bank 
(1872), 19 Gr. 334.— CAN. 

o (p. 680) I. .]— Re 

Lksperanoe, (1927] 4 D. L. R. 391 ; 
61 O. L. R. 94.— CAN. 

o (p. 680) li. .]— Re 

Williams (1903), 24 C. L. T. »1 ; 7 
O. L. R. 156; 3 O. W. R. 251.— 
CAN. 

t (p. 080) 1. . ] — Re Tierney , 

[1927] 3 D. L. R. 943 ; 60 O. L. R. 
052.— CAN. 

qq (p. 680) 1. Lands passing to 

husband under intestnt'y of father — 
Husband dying intestate.] — Re Archi- 
bald (1908), 5 E. L. R. 510.— OAN. 

ftftft (p. 

Ironside 
3 D. L. 

59.— CAN. 

aaft (p. 680) ii. .} — 

Re Ripstein Estate (Man.), [1927] 3 
W. W. R. 791.— CAN. 

ftftft (p. 680) Hi. — ~.] — A 

claim of homestead under the Power 
Art, C. A., 1924, c. 54, rests upon a 
dwelling-house being not merely occu- 
pied by the owner but 44 as his home.** 
The words 44 his home ** import some- 
thing more than a mere temporary or 
occasional lodging place. Though not 
every home is a homestead, yet, sub- 
ject to certain qualification* m to the 


680) 1. 

» v. Green 
R. 168 ; [1927] 2 


What is. 1— 
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285a. Father & daughter living together — 
Daughter maintained out of mixed fund.] — 

A daughter was entitled to one-fifth of some 


property, & her father to the remainder. 
She resided with, & was maintained by him, 
& he received the whole of the rents. After 


need of a written consent to a change of 
homestead, the homestead (If any) can 
only be where the home is. There 
cannot be more than one homestead 
at any one time. — National Trust 
Co., ltd. v. Greengard (Man.). 
[19301 1 D. L. R. 58 ; [1929] 3 W. W. R. 
363.— CAN. 


aaa (p. 680) iv. 

An upstairs suite in an apartment 
block cannot be a " homestead ” 
within Dower Act, C. A., 1924, c. 53 ; 
nor can the fact that the owner of such 
a block resides in one of the suites 
therein render the whole blook his 
" homestead.'’ — Re Ripstein Estate, 
[1929] 2 D. L. R. 935 : 1 W. W. R. 
788 ; 88 Man. L. R. 184 ; affg., [1927] 
3 W. W. R. 791.— CAN. 


aaa (p. 680) v. .1 — 

Dower Act, R.S.A., 1922, does not give 
a widow a dower interest in the unex- 
pired portion of a lease of land, unless 
eemble where the lease was one whiob 
created In the husband an estate of a 
duration' greater than the possible 
duration of a widow's life. Even 
assuming that dower attaches to the 
interest of the husband in land rented 
to him on a crop-sharing basis, Dower 
Aot does not transfer to the widow the 
ownership of his share of a crop grow- 
ing thereon at his death. Dower Act 
Amendment Act, 1926, does not 
affect either sect. 2 of Dower Ac’,. 
supra, which contains a definition of 
homestead, or sect. 3 thereof, which 
declares every disposition by act inter 
vivos of the homestead of any married 
man null & void unless made with the 
written oonsent of the wife ; but it 
applies only to sect. 4 of the Dower Act 
& thus operates only to make any dis- 

{ )ositlon oy wili, or devolution follow - 
ng death intestate of a married man, of 
such exempted chattels subject to & 
postponed to an estate for the life of 
the married man’s wife, but does not 
interfere with or require the consent of 
the wife to a disposition by him inter 
vivos of such chattels ; & does not 
affect chattels owned by him in excess 
of those exempt from execution ; they 
oontinue as before the amendment to 
be disposable by him by disposition 
inter vivos 8c by will & devolve ordinarily 
if he dies intestate. — Re Scott Estate, 
[1935] 1 W. W. R. 825 ; 5 F. L. J. (Can), 
3.— CAN. 

aaa (p, 680) vi. .] — A 

one-Htorey building in the front of 
which was a small grocery shop, & 
the remainder of which consisted of 
four rooms wherein the proprietor & 
his wife lived, the two sections being 
connected by a door : — Held : to be a 
" dwelling-house ” within the definition 
of “ homestead ” in sect. 2 (<?) (i) of 
Dower Act, C. A., 1024 .— Re Osta- 
rowicz’s Estate, [1938] l W. W. R. 
609 ; 2D. L. R. 466 ; 46 Man. L. R. 
65 ; 7 F. L. J. (Can.) 291. —CAN. 

aaa (p. 680) vii. .]— 

Frostad v . Lxbkk, (1927] 8 D. L. R. 
916; [1927] 2 W. W. R. 550; 21 
Saak. L. R. 603.— CAN. 

aaa <p. 680) vill. Effect of 

adultery, ] — -4V either at oommon law 
nor under. Dower Act does adultery 
disentitle a wife to dower, although it 
is a circumstance to be taken into 
aocount by the judge in deciding 
whether it fa fair & reasonable to order 
that her oonsent to the disposition of 
the homestead be dispensed with under 
sect. 8. Except, however, by her 
oonsent or under such an order her 
right to dower In the homestead 
cannot be denied her. — Re Miller, 
(19291 1 D. L. R. 147; [19283 3 
W. W. R. 643.— CAN. 

aaa (p. 680) ix. Change 

of homestead without wife's ooftsen*.] — 


A husband 8c wife lived together on 
property owned by him in the town of 
V. She left him & they lived 
separately thereafter. After the 
separation he changed his residence to 
a farm where he resided until his 
death. Her consent to the ohange 
was not given 8c, apparently, never 
asked for; although while they were 
living together in the town she con- 
sented to a mtge. placed on the farm ; 
— Held : on his death, she was en- 
titled to select either property as the 
homestead in which to take her life 
estate. — Re McLeod Estate, McLeod 
v, McLeod (Alta.), [1929] 4 D. L. R. 
659 ; 3 W. W. R. 241 *, affg., [1929] 
3 D. L. R. 640 ; 2 W. W. R. 252.— 
CAN. 

aaa (p. 680) x. Disposed 

of without her consent.] — Sect. 3 of the 
Dower Act, R. S. A., 1922, does not 
entitle a wife while her husband is 
living to the possession of or to the 
rents or profits of a homestead which 
has been disposed, of by him without 
her consent. — Spooner v. Spooner & 
Leyton, [1939] 2 W. W. R. 237.— 
CAN. 

ooo (p. 680) i. Land purchased 

subject to mortgage — Registration of 
conveyance before discharge of mortgage 
by vendor.] — Re Kuntz & Hodgins, 
[19271 4 D. L. R. 1009 ; 61 O. L. R. 
298.— CAN. 

ddd (p. 680) I. lands in which 

testator had any estate of freehold by 
virtue of any mortgage .] — Low v. 
Sparks (1863), 14 C. P. 25.— CAN. 

ddd (p. 680) ii. Lands assigned 

by husband for benefit of creditors — 
& released by wife from dower — Subse- 
quent reassignment to husband.] — Re 
Irvine, [1928] 3 D. L. R. 268 ; 62 
O. L. ft. 319.— CAN. 

ddd (p. 680) Hi. Land granted 

by Crown subject to mineral rights — 
Whether land granted as mining land .] — 
Re Irvine, [1928] 3 D. L. R. 268 ; 62 
0. L. R. 319.— CAN. 

ddd (p. 680) iv. Land comprised 

in offer to purchase — Accepted by hus- 
band— Acceptance not posted till after 
husband's death.]— Re Irvine, [1928] 
3 D. L. R. 268 ; 62 O. L. R. 319- 
CAN. 

g (p. 681) i. Effect of election 

to take under will.] — In order for a 
widow to be entitled to take under her 
husband’s will 8c have also in addition 
to the bequest thereunder, or any part 
thereof, the special rights 8c priorities 
granted by Dower Act, C.A., 1924, she 
must establish clearly by the terms of 
the will that her husband so intended. 
A will gave to testator's wife “ one- 
third share or interest in my whole 
estate & a life interest in my homestead 
as provided for by Dower Aot,” & 
then, after leaving specific legacies, 
gave all the residue of the estate in 
equal shares to the wife & testator’s 
four children. The widow elected to 
take under the will, instead of under 
Dower Act, but contended, neverthe- 
less, that with respect to her total 
share she was entitled to the priority 
provided for by sect. 20 of Dower Act : 
— Held : no such intention appeared 
from the will 8c, therefore, the widow 
when she elected to take under the will 
had forfeited the special privileges & 
rights which would have been hers had 
she elected to take under Dower Aot. — 
Re Jackson Estate, Jackbon v. 
Jackson, [1935] 1 W. W. R. 62 ; 42 
Man. L. R. 472.* — CAN. 

ttt (p. 681) i. 

McLennan t>. Grant (1868), 15 Gr. 65. 

-CAN. 

ttt (p. 681) II. .]— 

Lets v. Toronto General Trusts 
Oo. <1892), 82 O. R. 603.— CAN. 
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ttt (p. 681) lit. 

Sabine v. Wood (1910), 9 E. L. R. 169. 
—CAN. 

ttt (p. 681) iv. 

Testator, after bequeathing certain 
legaoies, devised his lands to his sons, 
charging them, however, with the 
legacies & also with an annuity of $100 
to his widow, to whom he also 
bequeathed his furniture, apartments 
in his dwelling-house, & sundry other 
things. The estate was sufficient to 
answer all legacies, & also the widow’s 
dower : — Held : the widow was not 
put to her eleotion as between the will 
8c her dower. — Wilson v. Wilson 
(1883), 7 O. R. 177.— CAN. 

ttt (p. 681) v. .1— A 

will bequeathing to a wife the dwelling- 
house for her natural life, the house- 
hold goods, 8c an annuity of $300 
secured to her out of the estate : — 
Held, : not to put the widow to her 
election. — Re Biggab, Biggar v. 
Stinson (1884), 8 O. R. 372.— CAN. 


ttt (p. 681) vi. .] — A 

will bequeathed to a wife one-third of 
the net income from the whole blended 
fund of his realty & personalty for her 
life or during widowhood : — Held : she 
was put to her eleotion. — Re Hendry, 
[1931] 4 D. L. R. 908 ; O. R. 448.— 
CAN. 

f (p. 682) 1. ‘ .]— 

Pulker v. Evans (1856), 13 U. C. R. 
456.— CAN. 


f (p. 682) il. .]— 

Where a will In express terms makes 

E ro vision for the testator’s wife in 
en of dower, thus bringing direotly 
to her mind that she cannot have dower 
& the benefits of the will as well, a 
much slighter dealing with the property 
left to her will evidence an election on 
her part to take under the will, than 
would be sufficient In the absence of 
such express provision ; — Held : there 
being such provision, the evidence set 
out in the report of the case was 
sufficient to establish an election to 
take under the will, though, otherwise, 
it would not have been. — Nixon t>. 
Abhenhurst (1884), 7 O. R. 604. — 
CAN. 

f (p. 682) Ui. Right to 

elect— -Question for Surrogate Court .] — 
Re Jackson Estate, [1934] 3 W. W. R. 
562.— CAN. 


ooo (p. 682) I. .] — Hill v. 

Greenwood (1864), 23 U. O. R. 404.— 

CAN. 


ooo (p. 682) ii. .] — Chudyj 

v. Canada Permanent Mortgage 
Oorpn., [1937] 2 W. W. R. 225 ; 3 
D. L. R. 261 ; 45 Man. L. R. 104 ; 7 
F. L. J. (Can.) 36.— CAN. 


o (p. 683) i. Consent judg- 

ment in alimony action.] — In an action 
for alimony, a judgment was pro- 
nounced by consent whereby it was 
adjudged that pltf. should deed to deft, 
all her Interest in properties owned by 
pltf. & deft, jointly, A. pltf. should 
stand debarred of any interest in any 
property, real or personal, hereafter 
acquired by deft. The wife executed 
in favour of the husband a deed in fee 
simple of land of which they were 
joint tenants, wherein she released to 
him all her claims upon the land : — 
Held : pltf. was, by the consent 
Judgment, barred of any right to 
dower, inohoate or otherwise, which 
she might have had In this land, which 
was acquired by him after the Judg- 
ment. — Lubovich v. Cuokovich, [19301 
4 D. L. R. 339 : 65 O. L. R. 451; 
revsg., 37 O. W, N. 49. — CAN. 


k <p. 383) I. 

Where a wife of her own oonsent leaves 
the society of her husband & then 
commits adultery* she is barred of her 
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his death, she, for the first time, claimed 
against his estate an account of one-fifth of 
the rents for twenty years. The ct. concluded 
that the common establishment had been 
maintained out of the mixed fund, & rejected 
the claim. — Smith v. Smith, Trinder v. 
Smith (1857), 23 Beav. 554 ; 29 L. T. O. S. 
215 ; 53 E. R. 218. 

297a. Whether court will supply word •* of.”] — 
By a voluntary settlement A. & his cousin 
limited certain gavelkind lands to a relative, 
0., for life, with remainder to her issue, & 
for default of such issue “ to the use of the 
right heirs of E., deceased, & J.,” who was 
then living, 14 the two sisters of the said A., 
their heirs & assigns, as tenants in common 
for ever ” s — Held : the ct. declining to read 
the limitation as a limitation to “ the right 
heirs of E., deceased, Sc of J.,” J. herself took 
a vested remainder in fee simple in a moiety 
of the property expectant on the death of C., 
without issue ; &, accordingly on the death 


of 0., who survived J., Sc died without issue, 
the moiety passed to J.*s co-heirs in gavel- 
kind. — H awes v. Hawes (1880), 14 Oh. D. 
614 ; 43 L. T. 280. 

Annotations: — Folld. Re Featherstone's Trusts (1882). 22 
Oh. D. 111. Conid. Re Dale, Mayer v . Wood, [1931] 
1 Oh. 357. 

841a. Sale required by one tenant.] — -Where several 
persons take a conveyance of land as joint 
tenants & execute a deed of covenant, 
whereby they mutually undertake not to 
part with or deal with the land, except with 
the unanimous consent of all parties or by a* 
majority vote, the ct. will not aid one of the 
parties to break his contractual obligations 
bv ordering, on his application, a sale of the 
land under Law of Property Act, 1925, 
ss. 35, 36 . — Re Buchan an- Wollaston's 

Conveyance, Cmms v. Buchanan- Wol- 
laston, [1939] Oh. 788 ; [19391 2 All E. li. 
302 ; 108 L. J. Oh. 281 ; 160 L. T. 399 ; 55 
T. L. It. 604 ; 83 Hoi. Jo. 376, 0. A. 


action for dower. — Whimbey v. Hyde, 
[19271 3 D.L.R. 237 ; 60 O. L. R. 399. 
— CAN. 

m (p. 683) i. Deter- 

mination of issue — Jurisdiction .] — The 
issue which arises under sect. 21 of 
the Dower Act, 1924, i.e. whether the 
wife was at the time of the death of 
the husband living separato 8c apart 
from him, is one which must be disposed 
of, in the summary method provided 
by the Act, by the Surrogate Ct. judge. 
The Ct. of K. B. has no jurisdiction to 
entertain an action to determine it. — 
Weaver v. Baird, [1930] 1 W. W. R. 
918 ; 3 D. L. R. 875.— CAN. 

m (p. 683) li. .]— 

Where a husband & wife live apart 
under an agreement between them 
neither can be said to have “ left ” the 
other, within Dower Act, C. A., 1924, 
s. 20, <fe, therefore, to have forfeited 
his or her rights under the Act. — Re 
Matchett Estate, [19311 2 W. W. R. 
512.— CAN. 

oo (p. 683) i. Lapse of time.) — 

Pyatt v. McKee (1883), 3 0. R. 151.— 


oo (p. 683) ii. Alienation by 

husband — Or bankrupt 'ey.) — A wife’s 
iuohoate right to dower is not lost 
by the husband’s voluntary alienation 
of the land nor by his bkpey. — Re 
Canadian Credit’ Men’s Assocn., 
Ltd. & Watters, [1938] 3 D. L. R. 
4 91 ; O. R. 248.— CAN. 


co (p. 683) Hi. .1—1 Husband 

living under one roof with his wife, 
but separated as to bed is not entitled 
to apply to dispose of his land free 
from tho wife’s claim of dower. — Re 
Leahy, [1938] 4 D. L. R. 77.— CAN. 

oo (p. 683) iv. Bar in separation 

agreement.) — Dower held barred by 
bar in separation agreement. — Re 
Knoll, [1938] 3 D. L. R. 746.— CAN. 

oc (p. 683) v. Authorised assign- 

ment to creditors.) — In an authorised 
assignment by a wife, her inchoate 
right to dower does not pass to her 
trustee in bkpey. — Re Tokbolton 
Concession Sale, [1938] 3 D. L. R. 
745. — CAN. 


f (p. 684) i. — — Res judicata.) 

IT™* 68 adjudicated In proceedings in 
the Surrogate CJt. with respect to an 
executorship 8c not In any way with 
respect to a claim for dower under 
Dower Act, C. A., 1924, or incidental 
thereto, held not to be res judicata in an 
action brought by the widow in the 
King's Bench In which she claimed 
dower rights. — Percy v. Canadian 
Guarantee 8c Trust Oo.. 11931 1 
ID. L. R. 1018 i [19301 3 W. W. R. 
498 ; 39 Man. L, R. 251. — 0AIL 

°o fp. 684) L Co i 

°f W« as witness — Action by 


& wife.) — In an action for dower by 
husband & wife, the wife is a competent 
witness. — Cadman v . Strong (1843), 
10 U. 0. R. 591.— CAN. 

kkk. (p. 684) 1. Claim admitted — 

Award by commissioners — Right of 
court to disturb .) — Robinet v. Picker- 
ing (1879), 44 U. C. R. 337.— CAN. 

1 (p. 685) 1. Application for order 
under Dower Act, R. S . O., 1897 (c. 164), 
8. 12 — Duty of court.) — Re King (1899), 
18 P. R. 365.— CAN. 

sa. Priority in administration —De- 
vise of yoriJon to which vHdow entitled 
under Dower Act.) — Testator devised 
his estate to his exors. in trust to pay 
& convey to his widow “ that portion 
of ray estate which she shall be entitled 
to under the provisions of the Manitoba 
Dower Act " & the remaining estate in 
his residence ; & upon further trusts 
with respect to the balance of his 
estate : — Held : the portion of the 
estate given to the widow was that 
which without the will she would have 
been entitled to under said Act, &, also, 
that what was given & what Incidents 
would attach to it were to be deter- 
mined by applying the provisions of 
the Act, including sect. 20 thereof. — 
Re Cowan Estate, [1932] 1 W. W. R. 
79 ; ID. L. R. 771 ; 40 Man. L. R. 
221.— CAN. 

td. Conflict of laws.) — Although a 
testator died resident & domiciled 
outside of Manitoba & his widow was 
then resident. Sc has continued to 
reside, outside of Manitoba, she is 
entitled to the benefits of Dower Act, 
O. A., 1924, but her rights thereunder 
aro restricted to testa&or’p real property 
in Manitoba, i.e., the total estate of 
which she is entitled to one-third is 
said real property. — Re Elder Estate, 
[19361 2 W. W. R, 70 ; 3 D. L. R. 422 ; 
44 Man. L. R. 84.— CAN. 

bp . How calculated — Rro pe rl y sold. J — 
When real property of deceased is sold 
dower is calculated on one -third of 
purchase price regardless of mtgew., 
mechanic’s liens or conditional sales 
agreements. — Re Robinhov, 11938] 4 
D. L. R. 771.— CAN. 


PART II. SECT. 6. SUB-SECT. 1. 

— C. (b). 

q I. .1 — Conveyance by a hus- 
band to himself Sc his wife in fee simple 
creates a right of survivorship oy 
which the husband can convey alone 
after the wife’s deoeaae . — Re Sherrett 
& grey, [1933] 3 D. L. R. 723 ; 0. R. 
690.— CAN. 

PART IL SECT. 6, SUB-SECT. t.~ 

C. (d). 

Bg. Purchase of house by husband db 
wife as joint tenants — Death of husband 
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— Wife not liable for husband's share of 
purchase -price.] — H. & C., husband & 
wife, who had been separated, came 
together under a written agreement 
providing for the formation of a fund 
to bo held in trust to pay for the 

S urohaae of a house & premises to be a 
ome for the ro-united spouses, 8c to 
be vested In them as joint tenants. A 
property was selected, paid for out of 
tho fund, 8c conveyed to them as joint 
tenants. A mtge. of the property woe 
made by the two : — Held : the pre- 
sumption was that the nusband & wife 
were as between themselves equally 
liable, & neither could call on the other 
to pay more than his proper share. — 
McMillan v. National Trust Co„ 
[1931] 2 D. L. R, 369 ; 66 O. L. R. 
601 —CAN. 

PART II. SECT. 6, SUB-SECT. l.~ 
D. (a). 

sb. By execution.) — Lands were con- 
veyed to a man & his wife as Joint 
tenants, & not as tenants in common : 
— Held : estates by entireties having 
been abolished, the joint estate was 
severable ; tic the interest of one Joint 
tenant could bo sold under execution. — 
Re Craig, [1929J 1 D. L. R. 142; 63 
O. L. R. 192.— CAN. 

sd. .]— A joint tenancy is 

severed by ( inter alia), execution of a 
writ of ft. fa. But mero delivery of a 
writ of fl. fa. to the sheriff is not part 
of execution. Therefore death of one 
joint tenant after delivery to but before 
execution by the sheriff of a writ of 
fl. fa. vests the property Ju the survivor 
free from the claim of Ur execution 
creditor. — P ower v. Grace, [19321 2 
D. L. R. 793 ; O. R. 357 ; affg., 11932] 
1 D. L. R. 801.— CAN. 

PART II. SECT. 6, SUB-SECT. 1.— 

D. (b). 

r i. Admission of parol 

evidence .) — Tan Chew Hoe Ned w* 
Chee 8 wee Cheng (1928). L. R. 56 
Ind. App. 112.— IND. 

PART II. SECT. 6. SUB-SECT. 1.— 

D. (o). 

c I. — — .] — He White, [1928] 

1 D. L. R. 846.— CAN. 

375 ii. Deposit paid into account 

of one tenant — Balance paid to his 
executors.) — A husband Sc wife joined 
in an open contract for the sale of land 
of which they were registered as Joint 
proprietors. The whole of the deposit 
was paid by the husband into his own 
bank account. The husband died, 8c 
the balance of the purchase-money 
was paid to his exors. : — Held r there 
had Deen no severanoe of the joint 
tenancy, 8c therefore no part of the 
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448, Add. Annotation ; — Consd. Hanson v. New- 
man, [1934] Oh. 298. 

497. Add . Annotations: — ^4«<o(3) Refd. lie Orle- 
bar, Orlebar v. Orlebar, [1938] Ch. 147 ; 
Refd. Re Cartwright, Cartwright v. Smith, 
[1939] Ch. 90. 


509a. .] — Williams v . Waters (1845), 

14 M. & W. 100 ; 5 L. T. O. S. 130 : 163 
E. K. 434. 

Annotation: — Folld. Re Watson & Morrison's Contract, 
Watson v. Kerr (1900), 44 Sol. Jo. 529. 

520a. .] — Cain v. Teare (1843), 4 Moo. 

P. C. C. 249 ; 7 Jur. 587 ; 13 E. R. 297, P. C. 

527. Add . Annotation : — Refd. Re Howden, Hul- 
bert v. Bowden, [1930] Ch. 71. 

535. Add. Annotation : — Refd. Clayton v . Clayton, 
11930] 2 Ch. 12, 

536a. .] — Barclay v. Collett (1838), 4 

Bing. N. C. 058 ; 1 Am. 287 ; 8 Scott, 408 ; 
7 L. J. 0. P. 236 ; 132 E. R. 942. 

637 a. .] — He w ho has occasion to use a deed 

is .legally entitled to the custody of it ; &, 
where several are equally interested in it, 
either having possession may retain it against 
■ the others. — F oster v. Crabb (1852), 12 
C. B. 138 ; 21 L. J. C. P. 189 ; 10 Jur. 835 ; 
138 E. R. 853 ; subsequent proceedings , 12 
* 0. B. 379. 


Annotations: — Refd. Taylor v. Sparrow (1863), 4 Gill. 703 ; 
Leathea v. Loathes (1877), 36 L. T. 646 ; Wright u. 
Robotham (1886), 33 Ch. D. 106. 


587b. Common law rule confined to assur- 

ances.] — Testator died, having by his will 
bequeathed settled legacies & having thereby 
also by legal limitations settled freeholds 
which in the events which happened became 
vested free from incumbrances & charges in 
pltf. From time to time there had been 
appointments of new trustees of testator’s 
will for the purposes of the Settled Land Acts 
& other purposes, including three by deeds 
of 1902, 1904, <fc 1915. In 1924 pltf. had 
been appointed Settled Land Act trustee of 
testator’s will, jointly with the then trustees 
thereof, the appointment being limited to 
the freeholds. At the date when the free- 
holds became vested absolutely in pltf., the 
trusts of some of the settled legacies were 
still on foot. In an action by pltf. claiming 
the custody of the appointments of 1902, 
1904, & 1915, as forming part of his title to 
the freeholds : — Held : absolute ownership 


of land does not necessarily carry with it the 
right to title deeds ; semble : the phrase 
“ title deeds ” in the old authorities includes 
only deeds assuring or dealing with land or 
legal interests therein. — C layton v . Clayton, 
[1930] 2 Ch. 12 ; 99 L. J. Ch. 498 ; 143 L. T. 
090. 

Annotation: — Consd. Lewis v. Plunket, [1937] Oh. 306. 

584a. .] — W arman v . Seaman (1077), Oas. 

temp. Finch, 279 ; 23 E. R. 163. 

Annotations : — Refd. Ex p. Wynoh (1854), 5 De G. M. & G. 

188 ; Roddy v. Fitzgerald (1858), 6 H. L. Oas. 823. 

592a. Addition of “ & if more children than 

one.**! — By a marriage settlement estates 
were limited to the wife & the husband for 
their lives, with remainder to the heirs of the 
body of the husband on the body of the wife, 
& their heirs, & if more children than one, 
equally to be divided among them as tenants 
in common. & for default of such issue to the 
wife & her heirs : — Held : the husband did not 
take an estate in tail special, but for life only, 
& the children took by purchase as tenants 
in common in fee in remainder. — North v . 
Martin (1833), 8 Sim. 200 ; 68 E. R. 693. 

Annotations: — Consd. Jordan v. Adams (1861). 9 C. B. N. 8. 

483. Refd. Gummoe v. Howes (1857), 23 Beav. 184. 

628a. Limitation to particular persons.] — W aker 
v. Snowe (1022), Palm. 359 ; 81 E. R. 1123. 

Annotations : — Refd. Sayer v. Masterman (1757), Amb. 344 ; 

Doe d. Long v. Laming (1760), 2 Burr. 1100; Winter v. 

Perratt (1843), 9 01. & Fin. 606 ; Tarfeton v. Liddell 

(1851), 17 Q. B. 390. 

663a. Death of protectors.] — The trustees of 

the real estate under a will were appointed 
also protectors of the estates tail created by 
the will. They all died, & new trustees of the 
real estate were appointed by the ct. : — Held : 
the tenant for life had become protector of 
the settlement, & he & the first tenant in 
tail could convey. — C larke v. Chamberlin 
( 1880), 10 Ch. D. 176 ; 29 W. R. 415. 

669. Add. Annotation : — Refd. Re Gower’s Settle- 
ment, [1934] Ch. 305. 

670. Add. Annotation : — Refd. Re Gower’s Settle- 
ment, [1934] Ch. 305. 

671. Add. Annotation : — Refd. Re Gower’s Settle- 
ment, [1934] Ch. 365. 

672. Add. Annotation : — Refd. Re Gower’s Settle- 
ment, [1934] Ch. 365. 

677. For “ (1841) ” read “ (1839).” 

696. Add. Annotation : — Refd. Re Hind, Bern- 
stone v. Montgomery, [1933] Ch. 208. 


S roceeda of the Bale formed part of 
tie husband's estate. — Re Allingham, 
Allin gh am v. Allingham, T1932] 
V. L. R. 469 ; Argus L. R. 393.— 
AUS. 

PART II. SECT. 6, SUB-SECT. 1.— 
D. (d). 

so. Intention to sever — Sufficiency of 
evidence .] — A husband 8c wife, under a 
certain deed exeouted In 1884, prior to 
their marriage, became equitable Joint 
tenants of a farm at C„ held under a 
tenancy from year to year, 8c also of 
another farm at R. In 1900 the wife 
purchased the farm at R., 8c wa3 
registered a owner in fee Kiraple, 
subject to equities. In 1911 the 
husband purchased the farm at C.. & 
was registered as owner in fee simple, 
subject to equities. The husband died 
in 1921, &. by his will, left the farm at 
O. to one of his son*. The wife 
claimed the farm by survivorship : — 
Held : a severance of the joint tenancy 
in the farm did not, as a matter of law, 


result from the purchase of the fee 
simple by the husband. Also, on the 
evidence, the ct. could not infer that 
the husband & wife had agreed to 
sever the Joint tenancy in both farms. 
— Flynn v. Flynn, [1930] I. R. 337. — 


PART II. SECT. 6, SUB-SECT. 1.— 
E. (a). 

sd. General rule.] — Chandra Kis- 
hork Chakra v arty v. Bisks war Pal 
(1927), I. L. R. 55 Calc. 396.— IND. 

PART II. SECT. 6, SUB-SECT. 1.— 
E. (b) i. 



PART IL SECT. 6, SUB-SECT. 1.— 

E. (e). , 

o i. .] — A co -sharer, by 

hi ms elf, can maintain an action of 
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trespass against a wrongdoer. — C ur- 
rimbhoy & Co., Ltd. v . Greet (1929), 
I. L. R. 57 Calc. 170.— IND. 


PART II. SECT. 6, SUB-SECT. 2. 

g i. .] — Harkesh Singh r 

Hardbvi (1927), I. L. R. 49 AU. 763.- 
1ND. 


PART II. SECT. 10, SUB-SECT. 1. 

sa. Real Chattels Act , 1834 — Effect of.) 
— Doe d. Evans v. Doyle (I860), 
4 Nfld. L. R. 432.— NFLD. 


PART II. SECT. 10, SUB-SECT. 4.— E. 

p I. .] — It is, at least, doubtful 

whether a mtge. in fee by a tenant in 
tail in possession bars the entail ; 8c 
whether, upon a discharge being 
exeouted, the mtgor. does not take 
book his original estate. — Re Dolren 
(1872), 4 Oh. Ch. 36.— CAN. 
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697. Add. Annotations: — Consd. Re Duncombe’s 
Will Trusts, Wrixon-Becher v . Faversham 
(Earl) (1932), 146 L. T. 412. Apld. A.-G. v. 
De Trafford, [1934] IK. B. 1, 

706. Add. Annotation : — Refd. Re Gower’s Settle- 
ment, [1934] Ch. 366. 


761a. .] — Smith v. Risley (1630), 

Cro. Car. 629 ; 79 E. R. 1068 ; sub worn. 
German v. Risley, W. Jo. 418. 

Annotation : — Held. Barker v. Keete (1678), 1'reem. K. B. 
249. 


Part III. — Transfer of 

869. Add. Annotation : — Consd. Tsang Chuen v. 

Li Po Kwai, [1932] A. C. 716. 

885a. Effect of memorial — Evidence of contents of 
deed.] — The registered memorial of a deed 
conveying lands in Middlesex is secondary 
evidence of the contents of such deed against 
the personal representatives of the party by 


Land inter vivos. 

whom such deed is registered. — Wollaston 
v. Hakewill (1841), 3 Man. & G. 297 ; 3 
Scott, N. R. 693 ; 10 L. J. 0. P. 303 ; 133 
E. R. 1167. 

891. In the last line of the existing paragraph 
substitute the word “ register ” for the words 
“ sale without registration.” 


PART II. SECT. IS, SUB-SECT. 2.— B. 

II. .1 — Babbitt v. Clarke, [1925] 

3 D. L. R. 55 ; 57 O. L. R. 60.— CAN. 

1 11. .] — The statement that 

possession is evidence of seisin in fee 
means that there Is some evidence 
that the title to the land has come to the 
person claiming: possession in one of the 
following ways, namely : by Crown 
grant, sixty years’ possession adverse 
to the Crown, conveyance from a 
prior owner, devolution or by twenty 
years’ adverse possession. — Nolan v. 
Thompson (1928), 28 S. R. N. S. W. 
479 ; 45 N. 8. W. W. N. 141.— A US. 

•o. How far possession extends — 
Occupation of small portion of wild 
land.] — When a referee finds in favour 
of a title acquired by adverse possession 
against the legal paper title, his certifi- 
cate must show of what portion of the 
lot the claimant has been in possession, 
for by the occupation of one or more 
acres of a wild lot of land a party will 
not acquire title to the whole lot..— 
Low v. MORRISON Q 868), 14 Gr. 192. — 
CAN. 

•d. Possession under agreement - — 
Subject to performance of condition — 
Possession for ten years after time fixed 
for performance .] — Bishop v. Cox, 
[1928] 2 D. L. R. 990.— CAN. 


PART III. SECT. 1. 

834 I. Grant must not commence in 
fvturo.) — Re Smith & Dale (1920), 46 
O. T. R. 403.— CAN. 

b 1. Assigned by husband alone — 

Subsequent abandonment of homestead — 
Right of wife to oppose validity of assign- 
ment.] — After a homestead under 
Homesteads Act has ceased to be such 
owing to its permanent abandonment 
as a place of residence, the wife has no 
status under said Act to oppose the 
validity of an assignment of the land 
executed by her husband prior to said 
date, although the assignment was not 
executed, as the Act requires it to be, 
by her ; & her husband Is in no better 
position in this respect than she is. — 
Douglas v. Addie, [1828] 4 D. L. It. 
167; [1928] 3 W. W. R. 37; affd., 
[1929] 2 D. L. R. 401; 1 W. W. R. 
610 ; 23 S. L. R. 463.— CAN. 

b U. Effect.] — The fact 

that the transfer by a husband of an 
interest in a homestead under the 
Homesteads Act is not executed in 
compliance wih said Act does not 
render it absolutely void ; it Is merely 
unenforceable so long as the property 
remains the homestead & the Act la 
not complied with. — D ouglas v. Addie 
(N oe. 1 k 2), [1929] 2 D. L. R. 401 ; 1 
W. W. ft* ®*6 J 23 S. L. R. 463 affo., 
[1928] 4 D. L. R. 167 ; 3W.W. R. 37. 
—CAN. 

b ill. Order dispensing with 

consent of wife — Under Dower Act , 


1922 — Husband’s conduct conducing to 
adultery of wife.] — Re Miller, [1929] 
1 D. L. R. 147 ; [1928] 3 W. W. R. 
643.— CAN. 

b Jv. Without wife's consent — 

Void.] — Re Miller, [1929] 1 D. L. R. 
147 ; [1928] 3 W. W. R. 643.— CAN. 

b v. Mortgage — Examination 

of wife — Conclusiveness of certificate . ] — 
The certificate In the required form 
that the wife of a mtgor. of a home- 
stead was examined In the manner 
called for by Homestead Act, is, in the 
absence of fraud, .conclusive. Tbe 
statute seems to contemplate an 
examination nearly contemporaneous 
with. If not preceding, the signing of 
the mtg". or other instrument, but the 
antedating of the certificate in the 
present case so as to make It appear 
that the signing & examination were 
on the same day was held innocuous. — 
Frey v. Hkrpe :Sask.), [1929) 3 
W. W. R. 700 ; [1930] 1 D. L. R. 997 ; 
affd. y [1930] 2 W. W. R. 152; 4 

D. L. R. 314 ; 24 S. L. R. 426.— CAN. 

PART III. SECT. 2, SUB-SECT. 7. 

n (p. 570) 1. .]— Sect. 72 (2) 

of Land Registry Act Amendment Act, 
1914, means that once the registrar 
has accepted what ho considers satis- 
factory proof that a parcel of land 
against which a judgment has been 
registered has been released by the 
act of the Judgment creditor from such 
judgment, & has acted thereon by 
cancelling the registration of tbe 
Judgment as against that parcel, & 
has caused the proper entries to be 
made to effect such cancellation, then 
so far as Land Registry Act Is concerned 
said judgment can never again be 
registered against said parcel if no 
appeal against the registrar’s action 
has been taken. — H ansen v. Taylor, 
[1933] 2 W. W. R. 18 ; 46 B. C. R. 550. 
—CAN. 

PART III. SECT. 3, SUB-SECT. 1. 

se. Abandonment ] — Real estate or 
an interest therein cannot pasn from 
one person to another by “ abandon- 
ment.” — J ones v. McClean, [1931] 1 
W. W. R. 315 ; 2 D. L. R. 244 ; 
39 Man. L. R. 321 ; 12 C. B. R, 238.— 
CAN. 

PART III. SECT. 8, SUB-SECT. 2. 

• I. Effect of 26 Geo. 3, c. 3.] — 

Doe d. Wilt v. Jardine (1836), 2 
N. B. R. (Ber.) 245.— CAN. 

PART HI. SECT. 8, SUB-SECT. 4. 

tf. Crown leaseholds — Duty of trans- 
feror to obtain consent. \— May v. Daly, 
[1927] S. A. 8. R. 428 — AUS. 

PART III. SECT. 4. 

865 1. What words operate as grant — 
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" Demist ."] — Spears v. Miller (1882) 
32 O. P. 661 —CAN. 

PART III. SECT. 6, SUB-SECT. 1. 

■k. Powers of Registrar-Collection 
of Unearned Increment tax.] — North 
Alberta I. anij Registration Dis- 
trict, Registrar op v. Northern 
Agency, Ltd.. [1938] 1 W. W. R. 
561 ; 2D. L. R. 435 ; 8 F. L. J. (Can.) 
3.— CAN. 


PART III. SECT. 8, SUB-SECT. 2. 


r (p. 740) 1. Portion of land 

acquired for improvement of road — Not 
sub-divided .] — The P. County Council 
acquired, in order to lay out, maintain 
& keep a new road or an improvement 
of an existing road, t he use of a portion 
of a holding subject to a land purchase 
annuity, without the oonsont of the 
Ministry of Finance ; — field : the 
county council were entitled to have 
registered under the Act as a buiden 
the use of portion of the holding, as 
no “ sub-division ” of the bolding 
within Northern Ireland Land Act, 
1925, s. 30 (1), had been otfooted. — 
Re Lennon, [1928] N. 1. 195— IR. 

k (p. 747) 1. S.P. Waterloo v. 
Barnard (Man.) (1915), 33 W. L. R. 
223 ; 9 W W. R. 870.- CAN. 

k (p. 74 7) li. What is.]— 

Bourque v. Chappell (1900), 21 

C. L. T. 132 ; 2 N. B. Eq. Rep. 187. — 
CAN. 


n (p. 747) L .] — Speppard v. 

Kennedy (1884), 10 P. R. 242.— CAN. 

n (p. 747) 11. Sttbsequent dis- 

continuance of action— Whether filing 
of lie pendens constitutes cause of action. ] 
— Cowan v. Macaulay (1897), 5 

B. C. R. 495.— CAN. 

n (p. 747) 111. Discharge of.]— 

Graham v. Chalmers (1860), 2 Ch. Ch. 
53.— CAN. 


n (p. 7 47) iv. — — By plaintiff in 
creditors' actum.]— BKvrLOCKWAY v. 
Schneider (1893), 3 B. O. R. 90.— 

CAN. 

r (p. 747) 1. Subdivision.] - There Is 
Implied in Transfer of Land Act, 1915, 
b. 201, a right In a registered proprietor 
to submit to the office of title a plan of 
a proposed subdi vision of his land, he a 
corresponding duty on the part of the 
Registrar to receive the plan & take 
into consideration the proposed sub- 
division. The Registrar may then 
exercise such of the powers given to 
him in relation to tbe plan as he thinks 
proper. — R. v. The Registrar of 
Titles, Ex p. Forestry Pulp & Paper 
C o. or Australia, Ltd., [1929] 
V. L. R. 178 ; [1929J Argus L. R, 152.— 


AUS. 

■k. Final order for cancellation of 
agreement for sale.] — Re Land Titles 
Act, Avelsgaard’s Case (Saak.) 
[1918] 2 W. W. R. 946.— CAN. 
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898a. .] — On June 12, 1886, the 

owners of a freehold estate in London entered 
into a contract to sell it to builders & com* 
letion was fixed for June 24, 1890. The 
uilders were given power to let on building 
lease or sell any part of the estate, any lease 
or conveyance to contain a covenant to use 
the land & any buildings erected thereon as 
& for a private residence only. Part of the 
property was conveyed in 1886 by the owners 
<$; builders to a purchaser F., who covenanted 
to build a house thereon & to use it on[y as a 
private residence, subject to certain stipula- 
tions. The builders entered into covenants 
with F. that every building lease or other 
assurance of the rest of the estate should 
contain covenants on the part of thp pur- 
chaser or lessee with the builders (inter alia ) 
to use the land for the purpose of a private 
dwelling-house only. JPltf. derived title 
under the conveyance to F. & a similar deed 
executed in 1887. In 1890 the same vendors 
conveyed the adjoining land to a purchaser 
N., „who entered into covenants with the 
owners & the builders & their assigns similar 
to those contained in the conveyance of 1887, 
to build a house thereon to be used as a 
rivate residence only. This land & the 
ouse built upon it became vested in P. in 
’ fee, <fc P. was duly registered at the Land 
Registry with an absolute t itle subject to the 
last-mentioned covenant, which was entered 
upon the charges register. P. granted a lease 


of the premises for a term of twenty-eight 
years to lessees, who afterwards assigned it to 
defts. The lease contained a covenant by 
the lessees not to use the premises for any 
purpose other than a private dwelling-house 
or private suites or flats. Pltf. brought the 
action to restrain defts. from committing a 
breach of the covenant on the register by 
converting the house into a set of private 
suites : — Held : by the Ct. of Appeal, 
(1) neither the covenant by the builders in 
the conveyance to F. nor the stipulation in 
the agreement of June 12, 1886, could be 
taken to constitute regulations enforceable 
by purchasers of various parts of the estate 
inter se ; (2) as the conveyance to F. pre- 
ceded that to N., F. was not an assign of 
the owners within the meaning of the 
covenant entered into by N. with the owners 
in the conveyance to him so as to entitle 
pltf. by virtue of Law of Property Act, 1926 
(c. 20), s. 66 (1), to the benefit of the covenant. 
— White v. Bijou Mansions, Ltd., [1938] 
Ch. 351 ; [1938] 1 All E. R. 646 ; 107 L. J. Oh. 
212 ; 158 L. T. 338 ; 64 T. L. R. 458 ; 82 
Sol. Jo. 135, C. A. 

Annotations: — Refd. Re Sinclair’s Life Policy, [1938] 3 
All E. R. 124 ; Re Foster, Hudson u. Foster, [1938] 3 
All E. R. 357. 

902. Add. Citations : — stib nom. Re Registered 
Title, No. 213,437 ; 63 L. Jo\ 82 ; 163 
L. T. Jo. 52. 


■1. Judgment — Registration of as 
mortgage — Sufficiency of affidavit .) — 
Re Murphy, [1928] I. R. 478.*— IB. 

•m. Conveyance by mortgagee under 
power of sale — Where judgment regis- 
tered subsequently to mortgage — d: quit 
claim deed taken from mortgagor .] — Re 
Lot 5, Suction 13, Spring Ridge, 
Victoria City, Re Land Registry 
Act & Amending Acts (B. O.), [19291 
3 D. L. R. 723 ; 1 W. W. R. 739 ; 41 
B. 0. R. 74.— CAN. 

an. Not notice of trust — What amounts 
to — Description of owner as " executor,’*} 
— A trust oorpn. claimed the right to 
be registered under Land Titles Act, 
1927, as owner of a charge, & to be 
described, not as a trustee, but as 
exor. of C., deceased : — Held : the 
description of appet. as exor. of O. was 
not notioe of any trust, express, im- 

S lied or constructive, & the entry 
lerefore would not contravene Beet. 
95 (1) of the Act .—Re Casbidy (1931), 
S D. L. R. 392 : 0. R. 259.— CAN. 
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a* (p. 747) I. Upon 

registration of transfer — Whether certifi- 
cate should be clear of subsequent execu- 
tions .] — Quebec Bank v. Royal Bank 
(1916), 34 W. L. R. 137 ; 10 W. W. R. 
218. — CAN. 

q (p. 748) L Executor of 

estate entitled to lands as devisee — 
Whether execution to be registered as 
against executor personally. ] — Re Gal- 
loway (1898), 3 Terr. L. R. 88. — CAN. 

bb (p. 748) 1. — As against 

claimant by adverse possession .) — 
Washington & G. N. Townstte Oo. t>. 
Holbrook, J1924] 1 D. L. R. 818; 
[1924J 1 W. W. R.511 ; ss B.C.R. 388. 
—CAN. 

bb (p. 748) II. On sale by 

owner of two adjoining lots to separate 
purchasers — Alleged arrangement between 
vendor & purchaser of one lot .) — 
Canadian birkbeck Investment & 
Savings Oo. v . Ryder (1905), 12 
B. C. R. 92 ; 2 W. L. R. 158.— CAN. 

bb (p. 748) 111. Transfer 

by administrators to one of themselves 
entitled only as life tenant— Claim by 


remainderman.) — Bremner v. Trusts 
& Guarantee Oo., [1928] 4 D. L. R. 
913 ; [1928] 3 W. W. R. 415.— CAN. 

bb (p. 748) Iv. Issued to muni- 

cipality — Failure to offer land for sale — 
Rights of former owner .) — Shaw v. 
Youngstown, [1928] 3 D. L. R. 404 : 
[1928] 2 W. W. R. 310.— CAN. 

bb (p. 748) v. Duty of registrar 

when issuing.) — Re Canadian Pacific 
Ry. Oo. (1899), 4 Terr. L. R. 227 - 
CAN. 

bb. (p. 748) vi. Under Quieting 

Titles Act — Title acquired by adverse 
possession — Costs. 1 — Low v. Morrison 
(1868), 14 Gr. 192.— CAN. 

bb (p. 748) vli. Certificate 

of sheriff — Form of.) — Where the 
petitioner’s title was acquired within 
two years before the filing of the 
petition, the sheriff's certificate was 
required as to executions against the 

S rior owner, as any such executions, 
duly renewed, might bind the land. — 
Ex p. Lyons (1869), 2 Oh. Oh. 857. — 
CAN, 

bb (p. 748) vlll. .1 

—Re Harding (1871), 3 Oh. Oh. 232.— 
CAN. 

bb (p. 748) lx. 

Necessity for production.) — A certificate 
from the sheriff of no executions against 
petitioner must be produced. — Re 
Rundel (1872), 4 Ch. Oh. 71.— CAN. 

bb (p. 748) x. Certificate 

from county treasurer — Form of.) — Re 
Harding (1871), 3 Oh. Oh. 232.— CAN. 

bb (p. 748) xi. Title 

derived through hands of trustee to pay 
creditors — Notices <£ advertisements 
necessary. ]— Re Rundel (1872), 4 

Oh. Oh. 71.— CAN. 

bb (p. 748) xii. Affidavit 

in proof — By whom made.) — Re Rundel 
(1872), 4 Oh. Oh. 71.— CAN. 

bb (p. 748) xtti.- Endorsement of 

restrictive covenant.] — When a con- 
veyance purporting to contain a 
restrictive covenant is put In for 
registration, the Registrar must, under 
sect. 148 of Land Registry Act, R. S. 
B. C„ 1924, determine whether or not 
the covenant la restrictive & If he 
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finds it is he must endorse it on the 
certificate, for the sect, is mandatory. 
The sect, does not suggest he should 
decide whether or not the covenant is 
an Interest in land or is enforceable. 
It gives him no discretion. — Home Oil 
Distributors v. Bennett. [1936] 

1 W. W. R. 385 ; 50 B. O. R. 382.— 
CAN. 

ff (p. 748) 1. Not executor of 

administratrix .] — Public Trustee v. 
Registrar-General of Land, [1927] 

N. Z. L. R. 839.— N.Z. 

hh (p. 748) i. Under Quieting 

Titles Act — Not purchaser selling before 
completion of contract.) — Re Brown 
(1871), 3 Oh. Oh. 158.— CAN. 

hh (p. 748) 11. Purchaser under 

sale by order of court — In foreclosure 
action.) — Canadian Pacific Ry. Co. 
u. Mang (1908), 8 W. L. R. 774 ; 1 
Sask. L. R. 219.— CAN. 

hh (p. 748) ill. Executrix of 

Scottish will— Rescaled in British Colum- 
bia.]— Re CLAZY, [1928] 2 D. L. R. 971 ; 
[1928] 1 W. W. R. 974.— CAN. 

bh (p. 748) iv. Purchaser from 

trustee in bankruptcy — Selling with 
permission of inspectors.) —The proper 
oondusion from the provisions of 
Land Titles Act, R. S. O. 1927, o. 158, 
ss. 66, 69 (5), having regard to Bank- 
ruptcy Aot, R. S. 0. 1927, o. 11. s. 27, 
is that when land, vested In a trustee 
in bkpey., has been transferred by the 
trustee with the permission in writing 
of the inspectors, the transferee, upon 
proper proof of the fact, is entitled 
to have himself registered as owner. — 
Re Pacby, [19281 4 D. L. R. 425 ; 62 

O. L. R. 616.— CAN. 

mm (p. 748) 1. Filed by registrar 

— Form of — Necessity for affidavit .} — 
Hamilton & Wragge v. Stokes. [1921] 

2 W. W. R. 921 : 62 D. L. R. 282 ; 
30 B. C. R. 65.— CAN. 

q (p. 749) i. Minister 

of Agriculture — In respect of claim under 
Live Stock Encouragement Act, R. S. A., 
1922 (c. 65).] — R. v. RuilBSY & 
Morthen No. 551 Municipal Dis- 
trict (Alta.), [1926] ID. L.R. 792 ; 
[1926] 2 W. W. R. 34.— CAN* 



VoL XXXVHL— Beal Property. Cases 906— 907a* 


906. Add. Annotation : — Refd. Ohowood, Ltd. v. 907a. Vesting order — Contents.] — Originating 
Lyall (2), [1930] 2 Oh. 156. summonses asking for an order vesting 


d (p. 749) i. — Person claim- 

ing partnership interest in land — Claim 
not founded on written document .] — 
Be MaoOullough & Graham (Alta.) 
(1912), 21 W. L R. 349; 5 B. L. E. 

834. — CAN. 

d (p. 749) II. Execution 

creditor .] — The vendor & purchaser 
under an agreement for the sale of land 
executed a deed by which the pur- 
chaser gave up to the vendor all of 
whatever Interest he, the purchaser, 
had In the land as such & took In lieu 
of suoh interest the vendor’s covenant 
to do all she could to effect a resale of 
the land & to pay to said purchaser a 
certain amount out of the purchase- 
price received on the resale. There 
was nothing in the deed to give the 
purchaser any equitable mtge. or 
equitable charge on the land. The 
vendor resold the land : — Held : pur- 
chaser had no longer any interest in 
the land &, therefore, sect. 120 of 
Land Titles Act did not entitle an 
execution creditor of his to maintain 
a caveat. — Hat v. McCulloch's, Ltd., 
[1930) 1 W. W. It. 434 ; 2 D. L. R. 93. 
—CAN. 


• (p. 7 49) i . Husband having 

interest under Dower Ad. C. A., 1924 
( c . 53). 1 — Shinbane v . Minuk, [1927] 
3 D. L. R. 550 ; [19271 2 W. W. R. 
121 ; 30 Man. L. R. 530.— CAN. 


• (p. 749) H. Rural muni - 

cipality — Against Crown lands for money 
advanced for seed grain.] — Re Land 
Titles Act, [1918] 3 W. W. R. 18.— 
CAN. 

e (p. 749) Hi. Claimant to 

part proceeds of sale, of Zand.]— Shep- 
herd v. Houston, [1927] S. A. 8. R. 
144.— AUS. 

e (p. 7 49) lv. Person entitled 

to benefit of restrictive covenant .] — 
Wanek v. Thols, [1928] 2 D. L. R. 
793 ; [1928] 1 W. W. R. 903.— CAN. 


e (p. 749) v. Assignee of 

purchaser. ]— The assignee of the pur- 
chaser of land under an agreement 
containing a clause providing that no 
assignment bv the purchaser shall be 
valid unless for his entire interest & 
approved in a writing signed toy the 
vendor : — Held : to have no status to 
file a caveat where such approval was 
refused. — M cAvoy v. Interior Trust 
C o., [1933] 2 W. W. R. 591.— CAN. 


o (p. 749) i. On failure to 

file evidence of commencement of pro- 
ceedings — Whether applicable to caveat 
filed by registrar.}— Hamilton & 
wraooe v. Stores. [1921 1 2 W. W. R. 
921 ; 62 D. L. R. 282 ; 30 B. C. R. 65. 
— CAN. 

dd (p. 749) 1. Lis pendens 

on file .] — Land Registry Act, s. 49 (8), 
does not require that the lie pendens , 
or other evidence, of a caveator shall 
be filed during the currency of the 
caveat ; the words “ have filed ” are 
to be construed as meaning “ have on 
file.” — C roft v . Whiting (1910), 14 
W. L. R. 034. — CAN. 


ff (p. 749) I. Appeal from 

order for discharge — Registration oj 
order pending appeal. ] — Re MoInnis, 
[13271 1 D. L. R. 481: [1927] 1 

W. W. R. 209 : 21 Bask. L. R. 309.— 
CAN. 

ff (p. 749) 11. Claim under 

agreement for sale — No proof of agree - 
— Babitt v. Boilkau (1907), 7 
Terr. L. XL 481 ; 6 W. L. R. 260.— 
CAN. 

ff Jp. 749) HI. Where 

caveator does not assert rights actively — 
How made.}— Re Macdonald, [1924] 
2 D. L. R, 802.— OAN. 

_ ff (p. 749) hr. — Motion to vacate — 
Caveator must show cause for con- 
tinuanoe. ] — Zwick v. Pared alb Rural 


Municipality, [1934] 1 W. W. R. 17- 
CAN. 


rr (p. 749) i. .]— 

Wilkinson v. Shackleton, [1930] 1 
W. W. R. 721 ; 3 D. L. R. 304 ; 24 
Alta. L. R. 377. — CAN. 

0 (p. 750) I. .] — 

Leng v. Smith (1902), 14 Man. L. R. 
258.— CAN. 


co (p. 750) 1. .]— 

McKay v. McDougall, [1921] 3 
W. W. R. 833 ; 63 D. L. R. 247 ; 15 
Sask. L. R. 24 ; affd. (1921), 08 
D. L. R. 245.— CAN. 


co (p. 750) 11. .}— 

Bishop v. Western Trust Co. (Sask.), 
[1922] 3 W. W. R. 818 ; 70 D. L. R. 
451.— CAN. 

oo (p. 750) Hi. -.1— 

The effect of a caveat is to prevent the 
registration of any instrument the 
registration of which would have the 
effect of adversely affecting the olaira 
of the caveator, without giving him the 
opportunity of invoking the assistance 
of the ct. in order to have effect given 
to his claim if he can establish it. 
Meanwhile, the caveat protects what- 
ever interest the caveator has & the 
registrar cannot enter any transfer 
in the register or encumber or deal 
with or affect tho land except subject 
to the claim of the caveator.— 
Nicholas v. Ruf, [1936] 3 W. W. R. 
047.— CAN. 


f g (p. 750) i. When made .] 

n proceedings to 'sustain a caveat 
filed by pltf. to protect his intorest 
under the agreement in question 
herein • Held : (1) said agreement 
was an agreement for the sale of land 
between pltf. as purchaser & deft, as 
vendor, & was not, as contended by 
deft., a more option to purchaso ; 
(2) the letters sent by deft. & his solr. 
to pltf. did not amount to an effective 
notice of tho cancellation or determina- 
tion of said agreement ; (3) pltf. was 
entitled to an order continuing his 
caveat. — B kzborodka v. Sf.benthall, 
[1 938] 2 W. W. R. 83. — CAN. 


II (p. 750) 1. When main- 

tainable.] — Pendleton v. Pendleton, 
[1927] 2 W. W. R. 720 ; 21 Sask. L. R. 
579.— CAN. 

pp (p. 750) i. . i— In an 

action under sect. 126 of Land Titles 
Act, R. S. A., 1922, to maintain a 
caveat by which the caveators claimed 
an interest in the land under an assign- 
ment from the purchaser thereof of ail 
hi8 right, title & interest therein & in 
the agreement for its purchase & 
sale : — Held : the inference to be 
drawn from the complicated series of 
transactions between the parties was 
that when subsequently to said assign - 
of the vendor, with the consent of the 
caveators, conveyed the land to the 
purchaser & took & mtge. back, this 
arrangement was substituted for the 
original agreement for sale which 
then came to an end ; 8c, since at the 
time the caveat was filed the agreement 
was spent & discharged neither the 
agreement nor the purchaser’s assign- 
ment of it could be made the basis of a 
caveat, &, therefore, the caveat failed 
because the caveators had not sub- 
stantiated the title, estate or interest 
claimed by the caveat ; in other words, 
the caveat did not state truly the 
nature of the actual interest which the 
caveators had at the time the caveat 
was filed. — H amlyn v. Kaplan, [1930] 
2 W. W. R, 293 ; 3 D. L. R. 50 ; 6 
F. L. J. (Can.) 115.— CAN. 

qq (p. 760) 1. Filed before 

.^jikration of transfer — Interest aj 
caveator purchased by transferor — Right 
of transferee .] — Bennett v. Gilmoub 
(1906), 4 W. L. R. 196 ; 36 Man. L. XL 
304.— CAN. 


m (p. 751) I. 8ub -division 

of parcel into lots under unregistered 
plan. ] — Re Ryan Sc Vancouver Dis- 
trict Registrar of Titles (B. O.) 
(1914), 26 W. L. R. 982.— CAN. 

. ff. (P- 751) !. To accept caveat 

based on mortgage before registration of 
grant from Crown.]-— -Re Land Titles 
Act, Canada Life Assurance Co/s 
Case, (Sask.), [1919] 8W.W.R. 47.— 
CAN* 

gg (p. 751) 11. Transfer for 

executory consideration — Right to man- 
damus on refusal to register.] — R. v. 
Registrar of Titles, Ex p. Moss, 
[1928] V. L. R. 411 ; 11028] Argus L. R. 
293.— AUS. 


gg (p. 751) 111. After fore- 

closure decree .] — Re West, [1928] 1 
D. L. R. 937 ; 61 O. L. R. 540.— CAN. 


nn (p. 751) 1. .]— 

Hall v. Yorkton Land Registration 
District (Registrar) (1911), 16 

W. L. R. 668.— CAN. 


••e (p. 751) 1. To decide as to 

status of person applying to amend plan.] 
— Re Chisholm & Oak^llk town 
Corpn. (1885), 12 A. R. 225.— CAN. 


see (p. 751) ii. To pay over pro- 

portion of fees to treasurer — After 
deducting disbursements — Whether court 
can remew inspector’s decision as to 
disbursements.] — SiMOOE COUNTY v. 
Sanderson, 1 1 923} 1 D. L. R. 1185; 
51 O. L. H. 239.— CAN. 


eee (p. 751 ) ill. Registration under 

Real Projjctiy Act, 191^— -Effect of .] — 
Canadian Bank of Commerce v. 
Winnipeg District Registrar, 11928] 
3 W. W. R. 630 ; affd., [1929] 4 D. L. R. 
318 ; 2 W. W. R. 467 ; 38 Man. L. R. 
275 — CAN. 


a (p. 752) i. Land not 

described, in assignment — Effect of 
affidavit made for purposes of registra- 
tion.]-— Re Aston & White (1920), 48 
O. L. R. 168 ; 18 O. W. N. 5.— CAN. 


ee (p, 752) I. .] — Ptrrz v. 

Titles Registrar, [19281 V. L. R. 
348 ; [19281 Argus L. R. 224.— AUS. 

gg (p. 752) 1. .] — Under Land 

Registry Aot/R. S. B. C., 1936, a con- 
veyance passes no estate or interest 
at law or in equity until it is registered, 
but merely tho statutory right, subject 
to certain exceptions, to acquire by 
registration an estate or interest in the 
land : a right which will bo valueless 
if, prior to the application to register, a 
subsequent innocent grantee for value 
hew become registered. The phrase, 
beginning sect. 34, ’* except as against 
tho person making the samo,” amounts 
to no more than a statutory estoppel 
as against tho grantor. — Re Commer- 
cial Securities Corpn., Ltd., [1937] 
3 W. W. R. 711.— CAN. 


«n. Application under Quieting Titles 
Act — Jurisdiction oj court- -To grant 
certificate .} — Exp . Chamberlain (1860), 
2 Oh. Ch. 352.— CAN. 

so. To waive irregularity — 

In advertisement.] — Re Harris (1888), 
12 P. R. 430.- CAN. 

■p. Liability of county council — To pay 
for books supplied to registrar.] — Read 
v. Kent County Municipal Council 
(1857), 13 U. C. R. 572.— CAN. 

•q. To furnish offices, vaults , etc.] 

— R. v. Northumberland & Durham 
Counties Corpn. (1861), 10 C. P. 520. 
—CAN. 

•r. Liability of city council — To pay 
for statement of titles — Furnished by 
registrar of county — To registrar of city 
separated from county . }— Durand v. 
Kingston City (1864), 14 C. P. 439. — 
CAN. 
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registered land should not ask for rectification 
of the Register. They should not be entitled 
in the matter of the Land Registration Act. 
The order should contain a direction to the 
trustees to produce the order to the Land 
Registrar. — Practice Note, [1932] W. N. 
6 ; 173 L. T. Jo. 40. 

907b. Merger of agreement for sale in transfer.] — 
Land in Alberta, held under Crown grants 
which contained a reservation of all coal 
mines, coal pit seams, & veins of coal, & the 
right to work the same, was contracted to be 
sold, subject to the conditions & reservations 
expressed in the original Crown grant. The 
transfers executed for the purpose of the 
registration of the purchaser as the owner 
of the land contained an exception of all coal 
& other minerals & the right to use so much 
of the land as might be considered necessary 
for working <fc removing the coal & minerals. 
The certificate of title subsequently issued to 
the purchaser contained the words “ except- 
ing thereout all coal & other minerals.* * It 


was contended that the rule that the agree- 
ment for sale was merged in the conveyance 
did not apply to a transaction restricting 
registered land & that the word “ minerals ** 
as here used must be construed to mean 
minerals of the same genus as coal, & did not 
include petroleum & natural gas : — Held : 
(1) the agreement for sale was merged in the 
transfer, which must be taken, in the case of 
registered lands, to represent the conveyance 
in the case of unregistered land ; (2) the 
words “ coal & minerals ” could not be 
restricted as suggested, & meant all minerals. 
— Knight Sugar Co., Ltd. r. Alberta 
Railway & Irrigation Co., [1938] 1 All 
E. R. 266 ; 82 Sol. Jo. 132. 

907c. Entry of covenant on register — Effect of.] — 

Cator v. Newton & Bates, [1939] 4 All E. R. 
457, C. A. 

908a. Unregistered sub-demise — By mortgagor — In 
breach of covenant.] — British Maritime 


1917, bb. 59, 174 & 194, means actual 
fraud. — D ominion Fire-Brick & Olay 
Products, Ltd. v. Pollock (Saak.), 
11919] 2 W. W. R. 245. — CAN. 

U (p. 753) ii. .1 — The 

that a person who obtains a 
transfer of land & registers it, knowing 
that there is an outstanding unreg 
isterod transfer to the same land, may, 
in addition to his wish to acquire the 
land, have been actuated by the wish 
to get rid of an undesirable neighbour 
who is in occupation of the land, can- 
not amount to “ fraud ” within sect. 
21-6 of Land Titles Act, R. 8. S., 1930, 
which provides that a person taking a 
transfer from tho registered owner 
shall not, except in the case of his own 
fraud, be affected by any notice, direct, 
implied or constructive, of any trust 
or unregistered Interest in the land, 
** any rule of law or equity to the con- 
trary notwithstanding " ; 8c thut bis 
knowledge of such trust or unregistered 
interest r ‘ shall not by itself be imputed 
as fraud.” — Hackworth v. Baker, 
[19361 1 W. W. R. 321 ; 5 F. L. J. 
(Can.) 309.— CAN. 

g (p. 753) I. Certificate given by 

Commissioner under ch. 126, Acts. N. S. 
1908,] — lie Trinity Church, Liver- 
pool (1930). 3 M. P. R. 209.— CAN. 

r (p. 753) i. — r .] — Ann able 

v. Coventry (1912), 22 W. L. R. 254 ; 
5 D. L. R. 601 ; 2 W. W. R. 816.— CAN. 

am (p. 763) i. .]— Para- 

mount Theatres, Ltd. v. Branden- 
BERQER, (1928] 4 D. L. R. 673; 62 

O. L. R. 679.— CAN. 

kk (p. 753) I. 

Canadian Provincial Power Co., 
Ltd. v. Nova Scotia Power Com- 
mission, (1927] 2 D. L. R. 475 ; 59 
N. 8. R. 234.— CAN. 

r (p. 754) 1. .]— 

Hall t>. Pelmapulla Valley Tea & 
Rubber Co. (1929), 98 L. J. P. C. 
174.— CEYLON. 

aaa (p. 754) i. Conveyance 

by registered owner — Judgment registered 
against registered owner after date oj 
conveyance. ]—-Rc Murphy, [1928J I. R. 
479.— IR. ‘ 

h (p. 755) I. .]— Thomas 

t>. Guay, [1927] 2 D. L. R. 1146.— 
CAN. 


n (p. 755) i. Of charge .] — The 

statute amending the Registry Act 
(N. S.) & providing that “ no equitable 
lien, charge or Interest affecting land 
shall be valid os against a registered 
instrument executed by the same 
person ” is not retrospective. — Mort- 
gage Corpn. of Nova Scotia v. Muir, 
11937 J 4 D. L. R. 231.— CAN. 
oo (p. 755) i. — Rights of 


purchaser from ostensible oumer. 1 — 
P. L. T. A. R. CfTKTTYAR FIRM V. 
Maung Kvaino (1929), I. L. R. 7 
Ran. 276.— IND. 

mm (p. 755) i. Rigid of owner of 

land sold for taxes to sue under Tana 
Titles Ad, s. 110 — Delay in bring- 
ing action .] — Blacks took v. North 
Alberta Land Registration District 
Registrar (Alta.), (1917] 2 W. W. R. 
938.— CAN. 


rr (p. 755) i, Conveyance of 

Crown land by squatter .] — Robin, 
Collas & Co., Ltd. v. Theriault 
(1904), 25 C. L. T. 68 ; 3 N. B. Eq. 
Rep. 14.— CAN. 


ooo (p. 755) i. Right of 

purchaser of one lot on building estate — 
As to roads.] — Re MoIlmurray & 
Jenkins (1895), 22 A. R. 398 — CAN. 


ggg (P* 755) I. Restrictive cove- 

nants.] — Re Rowan & Eaton, [1927] 
2 D. L. R. 722 ; 60 O. L. R. 245.— 
CAN. 

sx. Real nature of transaction im- 
material to stranger.] — Morris v. 
Morris, [1931] 3 D. L. R. 325; 3 

W. W. R. 427 ; 44 B. C. R. 166.— 

CAN. 

■z. Deletion of plan from register — 
Variation.] — Land having been pur- 
chased by a municipality on condition 
that the registered plan is deleted by 
order of ct., such plan cannot be 
varied for the benefit of abutting 
owners who had no notice. — Harrison 
v. Hamilton, (1936] 1 D. L. R. 293 ; 
O. R. 70.— CAN. 

sa. Transfer by administrator to child 
of intestate — Whether transferee pur- 
chaser for value.] — One who succeeds 
to an interest In the estate of an 
intestate & who by a mutual arrange- 
ment with the other beneficiaries & 
the administrator accepts in satis- 
faction of such interest a transfer of 
land of the estate 8c becomes the 
registered owner thereof is not a 
purchaser for value, & must be pre- 
sumed to have known that the property 
of the estate is subjeot to such equities 
as the intestate may have created. — 
Paulson v. Bakken, [1937] 2 W. W. R. 
398.— CAN. 

sd. On acquisition of title by adverse 
possession.] — The mere fact that deft, 
was in possession at the time pltf/s 
land was brought under Real Property 
Act, R. S. M., 1913, does not prevent 
tho application of sect. 83 thereof, 
which provides that no title adverse 
or In derogation to the title of the 
registered owner shall be acquired by 
any length of possession merely. — 
Nugent v. Moore, (1938J 2 W. W. R. 
661.— CAN. 
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h I. Equitable interest subse- 

quently acquired by transferor .] — A 
transfer of land. In the form provided 
in Real Property Act, made by the 
registered owner, 8c without any special 
covenants or recitals, does not operate 
as an estoppel & does net vest in the 
transferee an equitable interest sub- 
sequently acquired by the transferor 
in the absence of any fraud or misre- 
presentation by the latter. — Bennett 
v. Gilmour (1906), 16 Man. L. R. 304. 
—CAN. 

h II. On registration of transfer — 

Previous transfer without consideration 
— Transferor subsequently becoming of 
unsound mind .] — Rattigan v. Regan, 
[1929] I. R. —I 

st. Oumer giving agent authority to 
sell — Agreement between agent & pur- 
chaser — Purchaser taking transfer from 
owner — Whether entitled to registration .] 
— Johnson v. Senft (Saak.), (1929] 4 
D. L. R. 519.— CAN. 

•w. Transfer of homestead by husband 
to wife — Existing judgment registered 
against land — Right of wife to certificate 
free from judgment. ] — Bejko v. Robson, 
[1934] 2 W. W. R. 366 ; 4 D. L. R. 
561 ; 42 Man. L. R. 214.— CAN. 

•z. Mortgaged land.] — Superior 
Builders, Ltd. v. Soott & Shore, 
[1937] 2 W. W. R. 274 ; 3 D. L. R. 
359 ; 45 Man. L. R. 145.— CAN. 

PART III. SECT. 6, SUB-SECT. 8.— A. 

bb I. .1— Pltf., to whom 

deft, was indebted, knowing that deft, 
was the real owner of certain land 8c 
held an unregistered transfer therefor, 
went behind his back 8c obtained a 
transfer to itself from the registered 
owner, which it registered, & attempted 
to deprive deft, of possession ; — Field : 
the case was one of actual fraud, & 
deft, was entitled to have the registra- 
tion of the transfer to pltf. cancelled 8c 
to have the duplicate certificate of 
title in the name of pltf. delivered up 
for cancellation. In the event of pltf. 
not so delivering up the duplicate 
certificate, there should be an order 
vesting the land in the name of deft., 
subject to a mtge. which, with deft.’s 
consent, the registered owner had given 
pltf. as security for deft.’e debt to 
pltf. — Beaver Lumber Co., Ltd. v. 
PRITCHARD, [19331 3 W. W. R. 35. — 
CAN. 

bw. Lis pendens — Dismissal of bill — 
Order discharging lis pendens un- 
necessary .] — Dexter v. Cosford (1858), 
1 Ch. Gh. 22 ; 5 O. L. J. O. 8. 67.— 
GAN. 
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Trust v. Upsons, Ltd., [1031] W. N. 7 : 17 
L. Jo. 135 ; 171 L. T. Jo. 77. 

010a. With absolute title-— Claim that land 

subject to collateral agreement — Failure to 
prove agreement.]— Pltf s. were the registered 
owners in fee simple of a plot of land Forming 
part of a building estate upon which plot they 
had erected a house. The property com- 
prised in this title was originally the freehold 
property of defts., S. J. & E. I., who were 
carrying on business in partnership & who 
were the registered owners with an absolute 
title of the whole estate. Before the pur- 
chase of the plot by pltfs., a plan was pro- 
duced of the proposed lay out of the estate. 
This plan showed, amongst other things, a 
small strip of land adjoining pltfs. ’ plot : that 
strip bore upon it the words “ Tennis Courts.” 
Pltfs. stated that in addition it was orally 
represented to them by defts. that this strip 
would be used only as tennis courts ; & that 
they were therefore induced to purchase the 
plot. After the purchase defts. S. J. & E. I. 
transferred their business & the whole of the 
unsold portion of the building estate to deft, 
co., H. C. J. <fc Co., Ltd., who were duly 
registered as owners in fee simple with an 
absolute title. Defts. having erected three 
garages on the strip of land in question 
pltfs. sought a mandatory injunction to 
remove them, alleging that when they pur- 
chased the plot there was a collateral agree- 
ment that this strip was only to be used as 
tennis courts, & that on the faith of this 
agreement they agreed to the purcua^ This 
was denied by defts. During the action the 
statement of claim was amended to enable 
pltfs. to claim rectification of deft, co.’s 
registered title by inserting therein a notice 
that the strip of land was affected by the 
restrictive agreement prohibiting the user 
thereof otherwise than as tennis courts : — | 
Held: (1) pltfs. had not succeeded in 

establishing the collateral agreement they i 
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alleged ; (2) in all the circumstances of the 
case there was nothing which could be con- 
sidered to make it unjust not to rectify under 
Land Registration Act, 1925 (c. 21), s. 82 (3). 
The action therefore failed. — Hodges v. 
Jones, [1935] Ch. 057 ; 104 L. J. Ch. 329 ; 
153 L. T. 373 ; 79 Sol. Jo. 522. 

11a. First registration under Land Transfer Acts, 
1875 & 1897 — Effect of Land Registration Act, 
1925 (c. 21), s. 147.] — The purchasers of free- 
hold land caused themselves to be registered 
as first proprietors with an absolute title 
under Land Transfer Acts, 1875 & 1897, of 
the land purporting to be conveyed to them, 
which included two narrow strips of wood- 
land of which, as the ct. decided in this 
action, an adjoining owner was in possession, 
having acquired a good title by possession 
to the fee simple at the time of the registra- 
tion : — Held : that notwithstanding Land 
Registration Act, 1925 (c. 21), s. 147, the 
power to rectify the register conferred by 
sect. 82 (1) of that Act enabled the ct. to 
order rectification of entries made in the 
register under Land Transfer Acts, 1875 & 
1897, & accordingly that the order for rectifi- 
cation of the register by excluding from pltfs.* 
registered title the land erroneously included 
in it had been properly made. — C howood, 
Ltd. v. Lyall (2), [19301 2 Ch. 156; 99 
L. J. Ch. 405 ; 143 L. T. 540, C. A. 

Annotation Reid. Re Chowood, Ltd. (193*), 149 L. T. 70. 

911b. Entry procured by fraud.] — A daughter 
without her mother’s knowledge arranged for 
the sale of certain registered land from the 
mother to herself. Without explaining the 
true nature of the document, the daughter 
secured the execution of the necessary 
transfer by her mother & her own registration 
as owner with an absolute title. The 
daughter subsequently created charges upon 
the property, the chargees being ignorant of 
the fraud upon the mother, & giving full 


PART III. SECT. 6, SUB-SECT. 8.— B. 

kk (p. 757) 1. Mandamus 

to Minister of Finance.] — The prose- 
cutors herein had been given judgment 
in an action in which they alleged that 
defts. therein had fraudulently obtained 
a deed of conveyance which had been 
placed in escrow, 8c had fraudulently 
registered ft & imposed a mtge. thereon. 
By said judgment the charge of fraud 
was sustained, & the land was vested 
in the prosecutors subject to the 
mtge., & the judgment further provided 
for a reference to the district registrar 
to ascertain the amount received by 
the wrongdoers under the mtge. & also 
rents & profits, & that the prosecutors 
recover ‘‘ the sum found aue on the 
taking of such account. ” This amount 
having been so fixed, the district 
registrar, without making any further 
application to the ot. entered judgment 
therefor. Writs of execution having 
been issued on such judgment & returns 
of nulla bona made thereto, a demand 
was made upon the Minister of Flnanoe 
pursuant to sect. 218 of Land Registry 
Act, R.S.B.C., 1924, for payment of 
the amount of the judgment out of 
the aseuranoe fund provided for by 
said Act. This demand being refused, 
the prosecutors obtained an order for 
a writ of mandamus commanding him 
to pay. From that order the Minister 
appealed : — Held .* the order was 
properly made.— R. (Andler) v. 
Minister or Finance or B. O., [19353 
1 W. W. R. US ; 49 B. O. R. 223 ; 
rw*f„ [1935] S. O. R. 278 ; 8 D. L. R. 
316.-M5AN. 


kk (p. 757) il. Action by 

transferee from forger.] — Pltfs. had 
agreed to buy a mtge. A solr. pur- 
porting to act for the mtgee. handed to 
pltfs.’ solr. the intge., a transfer 
thereof, a certificate of charge certifying 
that the mtge. had been transferred to 
pltfs. & that the transfer had been 
registered, be an acknowledgment by 
the ratgor. of the amount owing 
thereon. Pltfs.* solrs. then paid the 
purchase -price of the mtge. to said 
eolr. It was afterwards discovered 
that the mtgee.’s signature to the 
transfer had been forged, be, in an 
action brought by the mtgee., the ct. 
so declared be pltfs. heroin lost all their 
rights to mtge. Pltfs. then brought 
this action for recovery of their loss out 
of the assurance fund provided for by 
Real Property Act : — held : applying 
the principle laid down In Gibbs v. 
Messer, [1891 J A. C. 248, the protection 
given by the Act to persons transacting 
on the faith of the register does not 
cover the case of persons who have 
dealt, not with the registered owner, 
but with a forger, pltfs.’ action failed. — 
Shokev v. L. & Winnipeg District 
Registrar, [1938] 2 W. W. R. 346.— 
GAN. 

1 (p. 758) i. Time for.) — Where 

owing to the mistake ot the registrar 
of land titles a certificate of title is 
issued free from a registered mechanics’ 
lien the lienholder is a person 
“ deprived of land ” within the mean- 
ing of sect. 153 of Land Titles Act, 
R. S. A., 1922, & his action thereunder 
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for damages is barred under sect. 1 55 of 
the Act unless brought within six 
years from the date of such depriva- 
tion. — Richkkt Co., Ltd. v. Registrar 
of Land Titles for South Alberta 
Land Registration District, [1937 J 
3 W. W. R. (532.— CAN. 

o i. Forged transfer .] — A transfer 

of title to land owned by pltf. was 
forged, the forger being made the 
transferee, & a mtge. was given by 
the forger to an innocent mtgoo. be 
registered. Pltf. first, received notioo 
of the registration of the mtge. when 
she was served with notice of sale 
proceedings under the mtge. She 
forthwith engaged a solr. ; & she was 
required to attend before the district 
registrar for examination. Pltf.’s in- 
surance policy had also been stolen & 
a forged assignment thereof made in 
favour of the mtgee. : — Held : the 
district registrar should pay such 
amount as would enable pltr. to clear 
the title to her land as from the date 
ot such paymont, including the 
mtgee.’s costs in respect ot the mtge. 
sale proceedings as between solr. & 
client. — Bonnkau v. Winnipeg Dis- 
trict Registrar, [1935] 3 W. W. R. 
181 ; 43 Man. L. R. 371.— CAN. 

sg. Payment from assurance fund 
— Mandamus. 1 — Mandamus lies to 
Minister of Finance ordering him to 

S ay out of the assurance fund provided 
y Land Registry Act, R.8.B.O., 1924. 
— R. v. Minister of Finance of 
British Columbia, [193£D 1 D. L. R. 
333 ; 48 B. O. R. 412,-^JAN. 
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consideration for their charges : — Held : the 
mother was entitled, under Land Registra- 
tion Act, 1926 (c. 21), s. 82, to rectification of 
the register by striking out the daughter’s 
name & inserting the mother’s name as 
owner with an absolute title. There was, 
however, no ground for any rectification of the 
charges register. — Re Leighton’s Convey- 
ance, [1936] 1 All E. R. 667. On appeal , 
[1936] 3 All E. R. 1033, C. A. 

913a. No loss suffered by rectification.] — On 

Apr. 22, 1925, Chowood, Ltd. (hereinafter 
called “ Chowood ”), were registered as pro- 
prietors, with an absolute titl6, of certain 
freehold lands which they had purchased 
from & had had conveyed to them by the 
vendor. The lands so registered included 
strips, of woodland to which, without the 
knowledge of Chowood, a title by possession 
under Real Property Limitation Acts had, 
before the date of Chowood ’s registration, 
been acquired by one Lyall, an adjoining 
owner. In an action by Chowood against 
Lyall for trespass on the strips of woodland, 
Lyall established her title under the Limita- 
• tion Acts & counterclaimed rectification of 


the register, Luxmoore, J., ordered recti- 
fication of the register by removing there- 
from Chowood ’s title to the strips, & the 
register was rectified accordingly. Upon an 
application by Chowood against the A.-G. 
(on behalf of the official trustees of the Insur- 
ance Fund established under Land Transfer 
Act, 1897 (c. 66)), that their claim to be in- 
demnified under Land Registration Act, 1925 
(c. 21), s. 83, in respect of Iobs alleged to have 
been suffered by reason of the rectification 
might be determined by the ct. s — Held : as 
appcts.’ registered land was subject to the 
overriding rights of Lyall to the strips of 
woodland which she had then already 
acquired under Real Property Limitation 
Acts, the rectification of the register for the 
purpose of giving effect to those overriding 
rights had put appcts. in no worse position 
than they were in before such rectification ; 
with the result that appcts. having suffered 
no loss by reason of the rectification were 
not entitled to be indemnified under Land 
Registration Act, 1926 (c. 21), s. 83. — Re 
Chowood’s Registered Land, [1933] Ch. 
674 ; 102 L. J. Ch. 289 ; 149 L T. 70 ; 49 
T. L. R. 320. 


Part IV. — Extinguishment of Title. 


915. Add. Annotation : — Consd. Re Wells, Swin- 
burne-Hanham v. Howard, [1933] Ch. 29. 
918. Add. Annotation : — Refd. Symons v. Southern 
Ry. Co. (1935), 163 L. T. 98. 


919. Add. Annotation : — Refd. Symons v. Southern 
Ry. Co. (1935), 153 L. T. 98. 

921. Add. Annotation: — Apld. Re Silva, Silva v . 
Silva, [1929] 2 Ch. 198. 


Part V. — Action for Recovery of Land. 


956. Add. Annotation : — Refd. Ladies Hosiery & 
Underwear, Ltd. v . Parker, [1930] 1 Ch. 304. 

1040a. .] — Spear’s Glass Works (Ltd.) 

v. Spear (1902), 37 L. Jo. 678. 

1042a. Suit for redemption.] — Phillips v. Phil- 
lips (1900), 44 Sol. Jo. 651. 


1064. Add. Annotation : — Dlstd. Dudley & District 
Benefit Building Soc. v. Gordon, [1929] 2 
K. B. 105. 

1198. Add. Annotation : — Refd. The Edison (No. 2), 
[1934] P. 115. 


PART IV. SECT. 8, SUB-SECT. 1. 
•. Revsd., [1927] 3 D. L. R. 1 ; 
[1927] S. O. R. 403. 


PART V. SECT. 1. 

•a. Duty of court — To decide upon 
legal rights of parties ] — A judge sitting 
at nisi prius & hearing an action of 
ejectment has only to decide upon the 
legal rights of the parties. & if pltf. 
makes out a legal title to the property 
he is entitled to recover, oven though 
deft, may be entitled to relief in equity. 
— Doe d. Moffatt v. Thompson (1877), 
1 P. & B. 510. — CAN. 


PART V. SECT. 8. SUB-SECT. 1.— 

B. (a) 1. 

1057 vi. Stevens v. Skid- 

more, [19311 2 D. L. R. 467 ; affd.. 
[1931] 3 D. L. R. 455 ; O. R. 649.— 
CAN. 


PART V. SECT. 8, SUB-SECT. 2. 
t (p. 766) i. Claimant by adverse 
possession — Against Crown grantee .) — 
Dqbek v. Jennings, [19281 1 D. L. R. 
786 : [1928J 1 W. W, R. 348 ; 28 Alta. 
L. R. 306.— CAN. 

so. Lessor — Suit to obtain possession 


for lessee. 1 — A landlord, though he has 
given a lease to a third person, is 
entitled, for the purpose of putting his 
lessee in possession, to maintain a suit 
to eject a trespasser. — Damodar 
Prasad Tewari v. Lachmi Prasad 
Singh (1928), I. L. R. 7 Pat. 496.— 
IND. 

sf. Tru stees of church-— Unincorporated 
body .] — Doe d. Galt Presbyterian 
Church Trustees v. Bain (1847), 3 
U. C. R. 198.— CAN. 


PART V. SECT. 8, SUB-SECT. 8.— A. 

t i. .J — LpuNT «. Smith 

1848), 5 U. O. R. S02t—CAN. 

f i. Wife living apart from, hus- 

band — Circumstances precluding pre- 
sumption of being husband's agent .) — 
Where a wife, living apart from her 
husband, is in possession of land, under 
such circumstances as precludes the 

S resumption of her being agent of her 
usbona, she must be made a deft, in 
ejectment for the land. — W oodward 
v. Cummings (1878), 6 P. R. 110.— CAN. 

•g. Tenants in one house — Occupying 
separate tenements.^— Where several 
tenants oocupied different apartments 
in one house, as several tenements : — 
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Held : a single action might be brought 
for the premises, serving each tenant 
with a copy & notice. — Doe d. Bell v. 
Roe (1834), 3 O. S. 64.— CAN. 

ih. Whether sub-tenants necessary 
parties .] — In an action by a landlord 
for possession of the premises, it is 
not necessary to make sub-tenants in 
actual possession parties deft., & a 
judgment for possession may be given 
against the tenant under which the 
sub-tenants must go out. — Incor- 
porated Synod of Toronto v. 
Fisken (1898), 29 O. R. 738. — CAN. 


PART V. SECT. 4. 

b i. Tenancy terminable 

by either party.) — Eokhardt v. Raby 
(1861), 20 U. a R. 458.— CAN. 

b li. Defendant put into posses- 

sion by lessor of plaintiff — Denial of 
lessor's title.) — Doe d. Bouter t>. 
Frazer (1885), 4 O. S. 80.— CAN. 

b ill. Defendant put into pos- 

session by devisee far lift — Right of 
remainderman. J — Doe d. Fields v. 
McKay (1844), 4 N. B. R. (2 Kerr) 
485.— CAN. 

a (p. 770) L Action dismissed for 

failure to give — Right to bring second 
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action after making demand .) — Where 
an appln. for a writ of possession was 
dismissed because no notice of deter* 
mlnatlon of the lease bad been given : — 
Held: the landlord was not thereby 
barred from making another appln. 
after giving such notice. — Re FiRne- 
wbin & Welch, J 19281 4 D. L. R. 498 ; 
(19281 2 W. W. R. 628. — CAN* 


PART V. SECT. 7. SUB-SECT. 2.— B. 

1076 ill. Affidavit of service — 

Contents of. ] — Affidavit of service of 
declaration by fixing a copy to the door 
of house should state the name of the 
tenant from whom the rent is due. — 
Dob d. White v. Rob (1844), 4 N. B. R. 
(2 Kerr) 360.— CAN. 


PART V. SECT. 8. 

■m. Claim under paper title — 
Defendant setting up right under lease 
from plaintiff — Right of defendant to 
rely upon forfeiture of lease — Though not 
pleaded .1 — Pettigrew v. Doylb (1867), 
17 O. P. 459.— CAN. 


PART V. SECT. 10. 

1125 I. Title of plaintiff defec- 

tive .) — Dob d. Munro v. Hanson 
(1831), (1825-1897) N. B. Dig. 293.— 

CAN. 

r (p. 777) i. .1 — Township 

or Colchester South v. Hackett, 
[19271 4 D. L. R. 317 ; 61 O. L. R. 77 ; 
affd. sub nom. Hackett v. Colchcsteh 
South Municipal Cortn., [1928] 3 
D. L. R. 107.— CAN. 

r (p. 777) 11. Act of limita- 

tions — Effect of possession by tenant in 
commoTt.) — Doe d. Williams v. Leavitt 
(1843), 4 N. B. R. (2 Kerr) 83.— CAN. 

r (p. 777) Hi. Against 

plaintiff taking forcible possession .) — 
Possession short of twenty years Is a 
sufficient title in ejectment, against 
a party, who. without any show of 
title, comes & takes forcible possession 
of land. — D oe d. French v. Dunn 
1859), 4 Nfld. L. R. 404.— NFLD. 

r (p. 777) Iv. .J — Sohan 

Lal v. Mohan Lal (1928), I. L. R. 
50 All. 986.— IND. 

aa (p. 777) 1. Title acquired 

through person who entered by per- 
mission of plaintiff .1 — In an action to 
recover possession of land, dofts 
limited their defence to a portion of 
the land claimed, & as to that portion 
depended upon title acquired from H., 
who entered by permission of pltf. : — 
Held : both defts. & H. wore estopped 
from denying pltf.’s title. — L ake view 
Mining Co. v. Moore (1903), 36 

N. S. R. 333. — CAN. 

o (p. 778) I. .1 — Milner v. 

Ringwood ( circa 1875), R. E. D. 123. 
—CAN. 

o (p. 778) H. Possession 

obtained by exchange from plaintiff's 
father.] — Bell v. Carruthers (1869), 
2 N. 8. D. 4 l.— CAN. 

o (p. 778) Hi. Agreement by 

plaintiff to grant perpetual lease — Per- 
formance of acts referable to agreement. 1 
— Ariff v. Jadu Nath Majitmdar 
(1928), I. L. R. 55 Calc. 1090.— IND. 

t (p. 778) 1. Purchase at sale. 

under writ of execution — Judgment 
irregular to purchaser's knowledge .) — 
Held : tbe sheriff's deed could not 
defeat pltf.’s right to recover. — 
Hamilton v. Lightbod y (1870), 21 

O. P. 126.— CAN. 

_ t (p. 778) Ii. Colour of tiUe.\— 

Boyd *. Millett (1873), 9 N. S. It. 
292.— CAN. 

t(p. 778)111. .1 — McDonald 

v. McIsaao (1905), 38 *N. S. R. 163 ; 
affd. svb nom. Mo Isaac v. McDonald, 
39 S. C. R. 157.— CAN. 

t (p. 778) hr, Defendant in pos- 

session as tenant of plamtiff.h-FiBBsai 


v. Johnston (1866), 25 U. 0. R. 616.— 
CAN. 


t (p. 778) v. Transfer to plaintiff 

made by party not in possession .) — 
Gammon v. Jodrby (1877), 11 N. S. R. 
(2 R. & C.) 314. — CAN. 


t (p. 7 7 8) vi. Tenant of mortgagee 

— Tule of mortgagee— -Against holder of 
equity of redemption .) — Dos d. Smith v. 
Snarr (1877). 17 N. B. R. (1 P. & B.) 
56.— CAN. 


t (p. 778) vli. - - Defendant tenant 

from year to year — No notice to termi- 
nate tenancy .) — Laporte v. Wilson 
(1913), 24 O. W. R. 543.— CAN. 

t (p. 778) viii. Defendant in 

possession under conveyance from 
plaintiff — Error in conveyance — 
Boundaries agreed between ve? tdor & 
vendee .) — McDonald v. Knudben, 
f 1928] 3 D. L. R. 242 ; [1928] 2 W. W. R. 
577.— CAN. 


PART V. SECT. 11, SUB-SECT. 1. 

d i. Sufficiency of evidence .) — 

Allison v. Smith (1877), 1 P. & IL 
199.— CAN. 

aa (p. 779) I. .1 — In a suit for 

ejectment, although pltf. may not ho 
able to establish any title in himself, 
he is ontitJed to sucoeed If he can prove 
that ho was in possession of the pro- 
perty in dispute until he was forcibly 
ousted by deft., provided deft, does not 
establish a better title in himself. — 
Ran jit Singh Prince v. Jhort Singh 
(1928), I. L. R. 8 Pat. 351.— IND. 

sd. Ejectment for non-payment of 
ent — Motum for judgment against 
casual ejector — Tenant in possession 
not lessee — Whether necessary to show 
how tenant holds .) — Doe d. St. John 
Corpn. r, Poe (1885), 25 N. B. It. 149. 
— CAN. 


•e. Unregistered lease — Prior in date 
to Crown grant — Whether admissible 
to prove right of tenant .) — North 
Pacific Lumber Co. v. British 
American Trust Co. (1917), 23 B. C. R. 
332.— CAN. 

PART V. SECT. 11, SUB-SECT. 2.— A. 

1134 1. Plaintiff recovers on own title. ] 
— Clarke v. Haney & Dunlop (1899), 
8 B. C. R. 130; 1 M. M. Cas. 281.— 

CAN. 

1140 1. Plaintiff claiming as pur- 
chaser under writ of execution — Prooj 
of judgment & writ .) — Perrv v. 
Ptquott (1 855), 12 U. C. R. 372 —CAN. 

o (p. 780) i. .] — Penling- 

tov v. Brownlee (1868), 28 U. C. It. 
189.— CAN. 

aa (p. 780) i. Proof of judgment 

unnecessary .) — Rauston v. Hughbon 
(1867), 17 C. P. 364.— CAN. 

aa (p. 780) ii. .] — Jex v. Hickb 

(1876), 39 U. C. R. 00b.— CAN. 

n (p. 781) I. Loan to be paid 

off by instalments — Date of expiration 
of mortgage uncertain — Release of mort- 
gagor by mortgagee after action brought.) 
— Ashford v. MoNafohton (1854), 11 
U. C. R. 171.— CAN. 

q (p. 781) 1. Not registered — 

Admissible where no registered instru- 
ment .) — An unregistered Crown grant 
is admissible in evidence where it is 
not sought to set It up against a 
registered instrument. — Dorrell v. 
Campbell (No. 2), T1917] 1 W. W. R. 
500 ; 23 B. C. It 500.— CAN. 

c (p. 781) i. Purchaser for value 

without notice — Defendant in possession 
-—Claim tty adverse possession .) — 
Canada Armament Loan & Savings 
Co. v. McKay (1881 ), 32 C.P. 5L— CAN. 

ff (p. 781) i. liUe acquired pendente 
lite.}—Held : Insufficient. — Adamson 
v. Adamson (1878), 25 Or. 550.— CAN. 

hh (p. 781)1. Question for jury.) 

— Fades v . Maxwell (1859), 17 

U. C. R. 173.— CAN. 
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■m. Claim by executrix under mortgage 
from defendant — Right to show mortgage 
to testator .} — Skeahon v. Whelan 
(1864), 24 U. C. R. 174.— CAN. 

•n. Evidence that ancestor of plaintiff's 
lessors had cut wood off land.}— 
McDonald v. Chisholm (1858), 3 
N. S. R. (2 Thom.) 404.— CAN. 

to. Claim by devisee — Land mort- 
gaged by testator — Foreclosure — Land 
sold under decree of court .) — Kearney 
v. Crbklman (1886), 14 S. O. R. 33.— 
CAN. 

sp. Title derived from foreclosure in 
equity suit — Property mortgaged by 
remainderman — Defendant in posses- 
sion as tenant for life .1 — Colonial 
Investment & Loan Co. v. De- 
merchant (1908), 38 N. B. R. 431 ; 

4 K. L. R. 646.— CAN. 

»r. Prima facie title .) — In ejectment 
pltf, is only required to prove a prima 
facie oase on title, unless he alleges 
an illegal title In deft., when he must 
prove it. — Gardiner v. Charlotte- 
Town City, [1933] 4 D. L. It. 809; 

5 M. P. It. 574.— CAN. 


PART V. SECT. 13. 

sy. Nature of action. 1 — An action for 
mesne profits is in origin an aotion of 
trespass, & is regulated by the broad 
principles applicable to actions 
for damaged against wrongdoers. — 
Kamala Probad Sukul v. Kibhori 
Mohan Pramynik (1927), I. L. R. 55 
Calc. 666.— IND. 

p i. .1— Herr v. Weston (1872), 

32 U. C. It. 402.— CAN. 

q i. — — Right to costs of ejectment — 
Before taxation.]- -In an action for 
mesne profits, aftor judgment by 
default In ojeotmunt, It is not necessary 
that the costs of the ejectment should 
be taxed before they can be recovered. 
— Bank of Upper Canada v. Arm- 
strong (1843). (1823-1900), 1 Ont. 
Dig. 2158.— CAN. 

q II. Necessity for proof of 

payment.) -Don v. Cahill (1853), 2 
All. 650. * -CAN. 

1176 v. .] — Under the definition 

of “ mesne profits " in Code of Civil 
Procedure, 1908, s. 2 (12), the sum to 
be awarded is not what pltf. has lost 
by his exclusion from the land, but 
what deft, has made, or might with 
reasonable diligence have made, by 
his wrongful possession. In the case 
of agricultural land that depends upon 
what an ordinary prudent agriculturist 
would have grown. He If deft, for his 
own purposes hag grown a less profit- 
able crop the mesne profits are not 
thereby limited. If deft, has let the 
land the rent received is ordinarily the 
measure of the profits in the absence of 
evidence that a higher rent could have 
been obtained by reasonable diligence ; 
but If he has cultivated the land 
himself the cultivation profits are the 
primary consideration. — Gray v. 
Bhagu Mian (1929). 57 L. R. Ind. 
App. 106, P. C.— IND. 

PART V. SECT. 14. 

• i. Derision of master in chambers — 
On original ing notice — Whether valirt .) — 
A master in chambers has no power to 
make an order, upon originating notice, 
for the delivery up of possession of 
land by an overbolding tenant. — 
Macdonald v. Georgiades (1916), 34 
W. L. R. 964.— CAN. 

sq. Motion for — Plaintiff's case not 
conclusively made out.} — Cook v. 
Lbmieux (1885), 10 P. R. 577.— CAN. 

•r. Verdict entered for plaintiff by 
consent — Enforcement conditional on 
certain payments — Judgment entered 
on verdict before payments made — Right 
of defendant to damages .) — Watson v. 
KETOHUM (1882), 2 O. R. 237.— CAN. 
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PART V. SECT. 16. 

P ^ Notice to Quit aa to part 

given too late .] — Ejectment tor a house 
& small lot of land adjoining. It 
appeared that, as to the house, notice 
to quit had been given too late, but 
that pllf. was entitled to the land. It 
was ordered that unless pltf. would 
confine his judgment to the land, deft, 
should have a new trial. — Conley v. 
Lee (1855), 12 U. C. R. 456 — CAN. 

•t. Rebuttal of plaintiff’s evidence — 


Defendant in actual adverse occupation 
or twenty years.] — Doe d. McMackin 
v. Devine (1841), 3 N. B. R. (1 Kerr) 


PART V. SECT. 16. 

■v. Undefended suit .1 — In entering 
Judgment in an undefended suit for the 
recovery of land, pltf. is not entitled 
to enter judgment for costs incurred 
in the proceeding. — State Advances 
Superintendent v. Harwood, [1934] 
N. Z. L. R. 828 ; G. L. R. 594.— N.Z. 


PART V. SECT. 17. 

■w. Death of lessor of plaintiff befo 
trial — Whether sciere facias necessary 
— In ejectment under the old fora 
where the lessor of the pltf. died befo 
the trial : — Held : no sci. fa. w 
neoessary, but that judgment mig 
be entered, & a writ of possesslc 
obtained. — D oe d. Hay v. Hunt (1 855 
12 U. C. R. 625— CAN. 
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RECEIVERS. 

Part II. — Appointment by Court. 


20. Add . Annotation : — Consd. Refuge Assurance 
Co. v. Pearlberg, [1938] 3 All E. R. 231. 

106a. .] — An interim appointment of a 

receiver of property in the possession of, & 
claimed by, deft, in the suit should be made 
only if there is a well-founded fear that, in 
the absence of protection, the property will 
be dissipated or irreparably injured. — 
Bevoy Krishna Mukherjee v. Satish 
Chandra Gihi (1927), 65 L. R. Ind. App. 
131. 

233a. .] — A receiver appointed to collect in 

assets, & to bring actions in the name of an 
extrix., must give security to indemnify the 
extrix. on account of such actions. — Taylor 
v . Allen (1741), 2 Atk. 213 ; 20 E. R. 632, 
L. C. 

Annotations: — Retd. Anon. (1800), 12 Ves. 4 ; Pemberton 
v. Chapman (1857), 7 E. & B. 210. 


233b. .] — Snare v. Baker, Beasley v. Snare 

(1849), 13 Jur. 203. 

390. Add. Annotation : — Refd. Re Gillofct’s Settle- 
ment, Chattock v. Reid, [1934] Ch. 97. 

403. Add. Annotation ; — Generally , Refd. Re Pinto 
Leite & Nephews, Exp. Visconde Des Olivaes, 
[1929] 1 Ch. 221. 

451a. .] — Hall v . Jenkinson (1813), 2 Ves. 

& B. 126 ; 35 E. R. 200, L . 0. 

556. Add. Annotation : — Refd. TownBhend v. Child 
(1932), 48 T. L. R. 676. 

550. Add. Annotation : — Refd. Townshend v . Child 
(1932), 48 T. L. R. 676. 

557. Add. Annotation : — Refd. Townshend v . Child 
(1932), 48 T. L. R. 676. 

571. Add. Annotation : — Apld. A.-G. v. Glen Line, 
Ltd. & Liverpool & London War Risks Insce. 
Assocn., Ltd. (1929), 34 Com. Cas. 309. 


Part III. — Effect of Appointment. 


657. Add. Annotation : — Refd. Consolidated Enter- 
tainments, Ltd. v. Taylor, [1937] 4 All E. R. 
432. 

659. Add. Annotation : — Refd. Re Winterbottom 
(Leeds), Ltd., [1937] 2 All E. R. 232, 


660. Add. Annotation : — Consd. Woolwich Equit- 
able Building Society v , Preston, [1938] Ch, 
129. 

682. Add. Annotation : — Refd. lie A Debtor* [1929] 
1 Ch. 170. 


Part IV. — Rights, Powers and Duties. 

755. Add. Annotation : — Apld. Be Debtor No. 76 of 1929, [1929] 2 Oh. 140. 


Part VI. — Interference with Receiver. 


895a .] — A libel on the business carried 

on by a receiver & manager appointed by the 
ct. is a contempt of ct., & may be punished by 
committal of the offender. — Helmore v. 
Smith (No. 2) (1880), 35 Ch. D. 449 ; 50 
L. J. Ch. 145 ; 50 L. T. 72 ; sub nom. Hel- 


more v. Smith, Ex p. Smith, 35 W. R. 157 ; 
3 T. L. R. 139, C. A. 


Annotations : — Consd. He Gent, Gcnt-Davie v. Harris (1802), 
40 w. It. 207. Apld. King v. Dopsori (1911), 50 Sol. Jo. 
51. Refd. Re Evelyn, Ex p. General Public Works & 
Assets Go., [1894] 2 Q. B. 302; Robb Green (1895), 
04 L. J. Q. B. 593 ; R. v. Davies, [1900] 1 K. B. 32 ; R. v. 
Dally Mall Editor, Ex p. Farnsworth (1921 ), 90 L. J. K. B. 
871. 


PART II. SECT. 1, SUB-SECT. 2.— A. 

h i. Master . ] — The master of the 
High Ct. has no jurisdiction to make 
an order appointing a receiver by way 
of equitable execution. — B aird v. 
Murphy, [1928] I. R. 125,— IR. 


4 D. L. R. 415.— CAN. 

PART III. SECT. 5, SUB-SECT. 5.— B. 

085 viii. National Trust 

Co. v. Dom. Iron & Steel Co. (N. S.), 
[1927] 3 D. L. R. 1003.— CAN. 


PART II. SECT. 8, SUB-SECT. 2.— N. 

n i. .] — In an action by a 

vendor of land for specific performance 
an order may be made, before the land 
is sold, for the appointment of a 
receiver of the rents & profits of the 
land. — Knowles v. Jenkins (Alta.), 
[1923] 1 W. W. R. 1279.— CAN. 


PART III. SECT. 1. 

n i. Possession of receiver is 

Possession of court — For benefit of 
person entitled thereto .} — Bisheshwab 
Pratap Narayan 8ahi v. Chan- 


DRK8HWAR PRASAD NARAYAN 8lNGH 

(1928). L L. R. 7 Pat. 319.— IND. 
PART III. SECT. 2. 


587 Iv. .] — Bottoms r. Pacific 

Northwest Lbr. Co. (B. C.). [1929] 


PART IV. SECT. 4. 

p (p. 80) i. Against receiver — 

Effect of order.]— An order of the ct. 
;ivlng leave to a party to sue its 
eoeiver does not amount to a relln- 
inishment of possession of the pro- 
>ertlee by that ct., & an order of 
lecree against the receiver cannot be 
inforced in execution as against him 
rtthout leave of the ct. appointing 
dm.— Srimati Jugal Kihhorb Debi 
i. Deva Prasanna Mukherji (1928), 
. L. R. 7 Pat. 084.— IND. 

p (p. 00) II. In British court — 

iecexver appointed in Baroda. ] — A 
eoeiver appointed by a ct. of the 
laroda State can be recognised as a 
roper party for the purpose of fi l ing 
alto in a British ct.— Chandulal 
Lldhavlal v . Maneklal Lalluram 
1930), I. L. R. 55 Bom. 309. — IND. 


PART IV. SECT. 5. 

776 I. Purchase by receiver — Without 
leave of court — Purchasing receiver a 
trustee .] — The role in Nugent v. Nugent , 
No. 770, supra, that a person m a 
fiduciary position, having special means 
of knowledge, ought not to be allowed 
to buy or bid for property without the 
leave of the ct., is a sound & salutary 
rule & should be followed in British 
India. In the case of receivers It is 
well recognised in England & the 
United States of America.— Jiteswari 
Dari v. Sudhakrishna Mukherji 
(1931), I. L. R. 59 Calo. 950.— IND. 


PART X. SECT. 5. 

m. Stipulation that receiver to sign 
bond— Failure to sign .) — Where a 
surety on a receiver’s bond executes the 
bond on the distinct understanding 
that It is also to be executed by the 
receiver himself, the failure to secure 
the signature of the receiver thereto 
discharges said surety. — Larbonne v . 
Shore, [19281 2 D. L, R. 977 : (1928) 2 
W. W. R. 8 ; 39 B. C. R. 508.— CAN. 
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REGISTRATION OF BIRTHS, MARRIAGES AND DEATHS. 
Part I. — Central and Local Registration Authorities. 

Shot. 2. — REGISTRATION DISTRICTS. 

(Vol. 39, p. 99.) 

See, now , Local Government Act, 1929 (c. 17), as. 21-28. 


Part II. — The Registers. 

10. Add . Annotation : — As to (1) Gonad. China Navigation Co. v, A.-G. (1982), 46 T. L. R. 375. 


PART hi. 


«b. “ Indians in province of Natal " 
— . Includes only Indian immigrants — 
Act 17/T923, 88. 6, 42 (1 ).}—Ex p. 
Badat (1927), 48 N. L. R. 435.— S. AP. 


•j. Registration under Vital Statistics 
Aef — Whether enforceable by man- 
damus .] — Registration under Vital 
Statistics Act cannot be enforced by 


mandamus. — Re Millab, 11938] 2 

D. L. E. 104 ; O. E. 188.—OAN. 

PA^T IV. 

im. Amendment of register — When 
order granted .] — Appot., whose first 
name was, according to his birth 
certificate, S., but who had always 
believed It to be 0., was married in 
Natal in 1928, the latter name being 


recorded in the marriage register. He 
applied for an order authorising the 
registrar to amend the marriage registe 
so as to show his first name as 8., 
alleging that it was only when he 
obtained a copy of his birth oertlfioat 
that he discovered hi9 name was 8. : — 
Held : order should be granted. — Ex p. 
Kyriakides (1929), 50 N. L. R. 305.— 
S. AF. 
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VoL XXXIX. Cases M—lWa. 


RENTCHARGES AND ANNUITIES. 


Part I.- 

34. To cross-refs, before this case add : — 

Law of Property (Entailed Interests) Act, 
1932 (c. 27), s. 2. 

52. Add. Annotation : — Retd. Bristol Oorpn. v. 
Virgin, [1928] 2 K. B. 622. 

54. Add. Annotation : — Consd. Re Alington & 
L. 0. 0. Contract (1927), 138 L. T. 131. 

57. Add. Annotation : — Consd. Hennell v. I. R. 
Oomrs., [1933] 1 K. B. 415. 

58. Add. Annotation: — Consd. Hennell v. X. R. 
Oomrs., [1933] 1 K. B. 415. 

61. Add. Annotation : — Folld. Re Ellis, Nettle ton 
t?. Crimmins, [1935] Oh. 193. 

02a. .] — (1) A testator by his will bequeathed 

various pecuniary legacies, & he directed that 
a fund, the market value of which at the 
time of appropriation should amount to 
£40,000, should be held on trust to pay the 
income thereof to certain named persons Sc 
in the proportions therein directed for their 
respective lives, & he further directed that a 
sum of £5,000 should be so set aside Sc the 
income thereof paid to L, for his life Sc after 
his death to his wife, G., during the remainder of 
her life, subject to a restraint on anticipation 
during coverture, Sc that on the deter- 
mination of the life or other interests in any 
part or parts of those funds, such part or 
parts should fall into Sc form part of his 


-Nature. 

residuary estate. The estate of testator 
proved insufficient to meet the pecuniary 
legacies & to provide for the two funds : — 
Held : the legatees entitled to life interests 
in the two funds ought to be treated as 
annuitants. 

(2) Testator declared that the two funds 
should carry interest at the rate of 5 per cent, 
from the date of his death until the date of 
appropriation : — Held : the annuities should 
be calculated as from the date of the order, & 
4 per cent, should be allowed for the purpose 
of calculating the value of the respective 
annuities. 

(3) A legatee, entitled to a share in the 
£40,000 fund, who survived testator two 
years, died before the date of the order : — 
Held : the estate of the deceased legatee was 
entitled to 5 per cent, on the capital value 
of his interest under the will up to the date 
of his death, & no more. 

(4) With regard to the £5,000 fund : — 
Held : the husband & wife must be treated 
as being entitled to two soparate annuities, 
the husband to an annuity during his life 
& the wife to a reversionary annuity ex- 
pectant upon his death & contingent upon her 
surviving him. — Re Eli.is, Nett-LETon v. 
Crimmins, [1935] Oh. 193 ; 104 L. J. Oh. 53 ; 
152 L. T. 370. 

Annotation :—Ab to (3) Reid. Re Cox, PuWio Trustee v. Kvo, 
[1938] 1 All E. R. 061. 


Part II. — Creation of Rentcharges and Annuities 


85a. No words of inheritance — Limitations 

exhausting fee simple.] — Grant v. Edmond- 
son, No. 912a, •post. 

188. Add. Annotation : — Dlstd. Nicholson’s Will 
Trusts, Ortmans v. Burke, [1936] 3 All E. R. 
832. 

195. Add. Annotations : — As to { 1) Consd. Re Cox, 
Public Trustee v. Eve, [1938] Ch. 556 ; Re 
Be Chassiron, Lloyds Bank, Ltd. v. Sharpe, 
[1939] 3 All E. R. 321. Apld. Re Vardon, 
Brown v. Vardon, [1938] 4 All E. R. 306. 
Generally , Refd. Re Ellis, Nettleton v. 
Crimmins, [1935] Ch. 193. 

198a. .] — A testator by his will bequeathed a 

number of pecuniary legacies, Sc subject 
thereto a number of annuities, Sc subject 


thereto gave various legacies to persons Sc 
institutions out of the residue & directed 
any balance that might be left to be held for 
the persons who would be entitled to his 
estate under the Administration of Estates 
Act, 1925 (c. 23). The pecuniary legacies 
had priority over the annuities, . & the 
annuities over the residuary legacies, the 
annuities being charged upon capital as 
well as income. The estate was insufficient, 
after payment thereout of the pecuniary 
legacies and duties, to provide by its income 
alone for the payment of the annuities in full, 
but it was estimated that, after the sale of the 
real estate, there would be sufficient capital to 
purchase the annuities, valued on an actuarial 
basis, Sc leave a balance available for pay- 


PART I. SECT. 1. 

11 i. Devise of land subject to 

anmuOy.] — Testator devised a half 
Interest In land to hie eon Sc two 
daughters ** subject to the payment 
of an annuity : — Held : the annuity 
was charged upon the half interest.— 
PXABCK V. W bight (1920), 39 O. L. R. 
10.' — ADS. 

PART I. SECT. 2, SUB-SECT. 2. 

sp. What 4k] — A legacy of a certain 
per annum is an annuity.--.fte 
Townshbito, [1938] 3 D. L. R. 707 ; 


13 M. P. R. 160 ; 8 F. L. J. (Can.) 08. — 

CAN. 

PART 11. SECT. 2, SUB-SECT. 2.— A. 

k I. Mode of ascertaining capital 

gum . }— Testatnr directed that on the 
happening of a certain event, Sc at a 
cer tain tun e, his trustees should give 
to oertain persons such capital sum as 
should fairly represent the capital 
value of a peroetual annuity of 13400. 
The event had happened. St the date 
at which the gift should take effect 
had arrived & wae found to be May 7, 
1929. The only Irredeemable Govt. 


stock in the State of New South Wales 
is the 4 per cent. Interminable Stook 
of N. S. W., which is free of Federal 
Sc State income tax. Testator had 
not directed that the beneficiaries 
should receive the capital value of a 
perpetual annuity of £400 free of those 
taxes : — Held : as the basis for ascer- 
taining the amount of the capital 
money bequeathed by the will that 
Government security In this State, 
which is the most permanent Sc the 
least likely to be redeemed, must be 
selected. — G ELMOUK v. GlLMOUB (1931 ), 
31 8. R. N. S. W. 83 : 48 N. 8. W. W ,R. 
16 .— AU*. 
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ment of the residuary legacies, subject to 
abatement i — Held : the proper course was 
to value the annuities, & to pay the value so 
ascertained to the annuitants. The rule of 
In re Cottrell , [1910] 1 Oh. 402 ; 39 Digest 
126, 195 , in which this course was followed, is 
applicable not only as between pecuniary 
legatees & annuitants, but also as between 
annuitants inter se & residuary legatees . — Re 
Cox, Public Trustee v. Eve, [1938] Ch. 
566 ; [1938] 1 All E. R. 601 ; 108 L. J. Ch. 
67 ; 159 L. T. 13 ; 54 T. L. R. 527 ; 82 
Sol. Jo. 233. 

Annotation : — Consd. Re De Chassiron, Lloyds Bank, Ltd. v. 
Sharpe, [1939] 3 All E. R. 321. 

196b, .] — A testator by his will made the 

following gifts : a specific devise, a pecuniary 
legacy, certain specific bequests of chattels, 
an annuity to his widow, & certain disposi- 
tions which were held to be inoperative. 
The result was that the exors. were left with 
approximately £9,000 out of which to provide 
the annuity, the residue going as on an 
intestacy. The income of that sum was 
clearly insufficient to provide the annuity. 
The question was asked how the exors. should 
deal with the estate : — Held : the exors. 
should have the annuity valued & pay the 
- capital value so ascertained to the annuitant. 
The widow was not entitled to any part of 
the income of the estate, but would be 
entitled on her death to the sum of £1,000, 
with interest at 6 per cent, from the date of 
the death of the testator. By agreement the 
widow was to receive this £1,000 at once in 
order to save the estate bearing the interest 
payable thereon. The income of the estate 
during the life of the widow must be applied 
in recouping to capital as far as possible the 
value of the annuity paid to the widow. — Re 
Vardon, Brown v . Vardon, [1938] 4 All 
E. R. 306 ; 159 L. T. 455 ; 82 Sol. Jo. 697. 

212. Add. Annotation : — Refd. Brown v. Brown, 
[1936] 2 Ail E. R. 1016. 


221a. Bankruptcy of covenantor.] — A marri- 

age having been dissolved by a decree absolute 
in 1925, the wife remarried shortly afterwards. 
Immediately before the remarriage the 
former husband executed a settlement on his 
former wife in consideration of her release 
of any claim to alimony or maintenance from 
him. By the settlement the husband cove- 
nanted with his former wife & as a separate 
covenant with the trustees to pay her, during 
their joint lives, an annuity of such an amount 
as after deduction of income tax would yield 
the clear sum of £3,000 a year for her separate 
use without power of anticipation whilst 
under coverture. In 1929 the former hus- 
band was adjudicated bkpt. Pltfs., as 
trustees of the settlement, & defts., the 
former wife, jointly proved in the bkpcy. 
for a large sum made up of several items, of 
which £41,723 represented the capital value 
of the annuity of £3,000. The proof was 
admitted, & in Dec. 1931 a dividend of 6 d. 
in the pound was paid to pltfs. This 
amounted to £2,322, of which £1,043 Is. 6 d. 
was the proportion attributable to the 
annuity. On a summons taken out by pltfs. 
to determine the question whether they 
ought to pay to deft, the dividend so far as it 
was attributable to the annuity, notwith- 
standing the restraint upon anticipation, or 
whether they ought to invest the same, as 
being capital, in purchasing an annuity for 
the life of deft. : — Held : the trustees could 
properly pay the whole dividend to deft. — 
Re Horne’s Settlement, Coutts & Co. v. 
Dusmet de Smours (Duchessa), [1932] 2 Ch. 
180 ; 101 L. J. Ch. 359 ; 147 L. T. 492. 

229 Add. Annotations : — Consd. Re Beecham’s 
Settlement, Johnson v. Beecham, [1934] Ch. 
183. Refd. Re Ellis, Nettleton v. Crimmins, 
[1935] Ch. 193 ; Re Cox, Public Trustee v. 
Eve, [1938] 1 All E. R. 661. 

231. Add. Annotation : — Refd. Wimbledon & Put- 
ney Commons Conservators v. Tuely, [1931] 
1 Ch. 190. 


Part III. — Alienation of Rentcharges and Annuities and 
Estates Charged Therewith. 


246. Add. Annotations : — Refd. Re Reeves, Reeves 
v. Pawson, [1928] Ch. 351 ; Re Tilden, 
Coubrough v. Royal Society of London 
(1938), 82 Sol. Jo. 334. 

247. Add. Annotations : — Apld. Kennedy v. 

Thomassen, [1929] 1 Ch. 426. Refd. Bell v. 
Lever Bros., Ltd. (1931), 146 L. T. 258. 

247a. — .] — Under the will of her then 

husband made in 1902 & a separation deed 
& settlement made in 1903 V. was entitled 
to two annuities of £200 each. Testator, 
who was also the settlor, died in 1913, & V. 
afterwards married a Dutch subject, & for 
the remainder of her life resided in Holland. 
In 1927 the trustees of the will offered to 
redeem both annuities, & after some negotia- 
tions were informed by V.*s solrs. that they 
would advise her to accept £6,000 for 
redemption, the annuities to be paid in full 
up to the date of redemption. The trustees 


sent the solrs. a draft release for their 
approval. V. having informed her solrs. 
that she would accept the offer of £6,000, 
they sent her the release engrossed for her 
execution, & she executed it on Jan. 12, 1928. 
On Jan. 17 she died, but no notification of 
her death was received by her solrs. in London 
until Jan. 31. In the meantime, the trustees 
having been informed by V.’s solrs. on Jan. 24 
that she had accepted the £6,000, on Jan. 30 
paid the money to them, being in ignorance 
of V.*8 death : — Held : there was no con- 
cluded contract for the sal© & purchase of 
the annuities, as the purchasers could not 
have intended their offer to be accepted by 
the vendor merely executing a document. 
But even assuming there was a concluded 
contract, there was a total failure of con- 
sideration, owing to the death of the 
annuitant before completion, & the trustees 
were entitled to recover back the £6,000. — 
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Kennedy v. Thomassen, [1929] 1 Ch. 420 ; 98 
L. J. Ch. 98 ; 140 L. T. 215 ; 45 T. L. R. 122. 

254a. Sale to raise charge paramount to 

annuities — Annuitants necessary parties to 
conveyance.] — Sullivan v. Sullivan (1860), 
28 Beav. 102 ; 54 E. R. 304. 

Annotation .‘—Reid. Thompson v. Raine (1873), 28 L. T* 
362. 

254b. Annuity charged on premises & busi- 

ness — Sale of business to company — Under- 
taking of company to pay annuity.] — By his 
will made in 1913 P. appointed his two sons 
exors. & devised & bequeathed to them the 
freeholds upon which his business was carried 
on & the businesses subject to the payment 
of an annuity of £300 to his wife. Testator 
died in 1914, In Feb. 1923 the two sons 
agreed to sell to a trustee for an intended co. 
the undertaking & assets of the business in 
consideration of cash & shares in the co. & 
an undertaking by the co. to pay all the 
liabilities of the vendors in relation to the 
business, including the annuity & a charge to 
secure the bank overdraft of the vendors’ 
firm. That agreement was carried out by 
two deeds dated June 1, 1923, one an assign- 
ment of the goodwill & the other a con- 
veyance of the freehold premises of the 
vendors in connection with the business, 
including freehold premises at L. The con- 
veyance recited the charge to the bank 


effected by deposit of the deeds, but made no 
reference to the annuity, & the will was also 
shortly recited. The conveyance was made 
by the vendors as beneficial owners, & the 
habendum was expressed to be subject to a 
charge by way of collateral security to the 
bank to secure £774 8s. 4 d., the amount of 
the firm’s overdraft. On Nov. 19, 1929, the 
co. sold the freehold premises at L. to deft. J. 
by a conveyance of the fee simple free from 
incumbrances in the usual form. The co. 
having paid off the £774 8s. 4 d. wore able to 
hand over the title deeds to J. The widow 
was paid her annuity to Dec. 1929, when the 
co., owing to bad trade, were unable to pay 
it. The widow then brought this action 
claiming that J. had taken the property with 
notice which ought to have put him on 
inquiry whether the premises were freed 
from the annuity : — Held : the conveyance to 
the co. being made subject to the bank 
charge prevented any inference by J. that 
the vendors had ceased to act as exora., & 
the vendors to the co. were shown on the 
conveyance to be sole beneficiaries under 
their father’s will as well as exors., & the fact 
that the vendors to the co. conveyed as 
beneficial owners did not put J. on inquiry, 
as he was entitled to assume that they were 
selling as exors. — Parker v. Judkjn, [1931] 
1 Ch. 475 ; 100 L. J. Ch, 159 ; 144 L. T. 
602, C. A. 


Part IV. — Rights as Affected by Various Forms of 

Limitation. 


292a. .] — A. devises to his nephew £5 

per annum , without saying to his exors. or 
administrators, to be paid him during his, 
the testator’s, wife’s life, whom he made 
executrix, on condition that he demeaned 
himself civilly to her. By his death the 
£5 per annum is determined. — Neal v . 
Hanbury (1701), Prec. Ch. 173 ; 24 E. R. 
83 ; sub nom. Anon., 2 Eq. Cas. Abr. 362. 

Annotation: — Reid. Bavery v. Dyer (1752), Arab.i ^9. 

296. Add, Annotation : — Refd. Re- Fitch’s Will 
Trusts, Public Trustee v. Nives (1928;, 139 
L. T. 550. 

335a. Grant by Crown — Effect of Law of 

Property (Entailed Interests) Act, 1932 

(c. 27).] — Re Charles II., Kings Grant, 
Gippard v. Penderel-Brodhurst (1930), 
80 Sol. Jo. 92. 

336a. Bequest to several — No words of survivor- 
ship.] — A bequest of an annuity to several 
persons during their lives, without words of 
survivorship, is a bequest to each of them of 
a separate annuity for an aliquot share of the 
whole, & upon the death of each his separ- 
ate annuity ceases. — Re Evans, Thomas v . 
Thomas (1908), 77 L. J. Ch. 583 ; 99 L. T. 271. 

336b. During continuance of fund.] — Testator 
having bequeathed annuities issuing out of 


a leasehold estate, to some annuitants for 
life, to some during the continuance of the 
fund, & to others indefinitely, with a general 
provision for an increase or diminution of the 
annuities, in proportion to the increased or 
diminished income of the estate ; & a par- 
ticular provision that, on the death of some 
of the annuitants for life, their portions should 
be paid to the survivors ; the annuities given 
indefinitely are payable during the con- 
tinuance of the fund. — Hack v. Tuck (1818), 
3 Swan. 270 ; 30 E. R. 858. 

363. Add. Annotations : — Refd. Re Nelson, Norris 
r. Nelson (1918), 140 L. T. 371, n. ; Re 
Smith, Public Trustee v. Aspinall (1928), 
140 L. T. 369. 

392. Add. Annotations : — Refd. Re Blake, Berry v. 
Geen, [1937] Ch. 325 ; Berry v. Geen, (1938J 
A. C. 575 ; Coller’s Deed Trusts, Coller v. 
Coller, [1939] Ch. 277. 

424. Add. Annotation: — Refd. Re Cox, Public 
Trustee v. Eve, [1938] Ch. 550. 

436. Add. Annotation : — Refd. Bowen v. I. R. 
Comrs., [1937] 1 All E. It. 007. 

456. Add. Annotation : — Folld. Coller’s Deed 

Trusts, Coller v. Coller, [1939] Ch. 277. 


PART IV. SECT. 2, SUB-SECT. 2.— A. 

398 v. .] — Re Gilroy Estate 

(No. SL [1937] 3 W. W. R. 228 ; 4 
D. L. R. 500 ; 46 Man. L. R. 34 ; 7 


F. L. J. (Can.) 116; reved., [1938] 1 
W. W. R. 657.— CAN. 

398 vi. .] — Montreal Trust Co. 

v. Cahill, [1939] 1 D. L. R. 526.— 
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CAN. 

398 vil. .] — Re Dockrlll 

Estate, [1938] 3 W. W. U. 367 : 4 
D. L. R. 803 ; 53 B. C. R. 319.— CAN. 



Cases 457— 671b. English and Empire Digest Supplement. 


457, Add. Annotation : — Consd. Coller’s Deed 
Trusts, Coller v. Coller. [1639] Oh. 277. 

457a. .] — By a deed of family arrange- 

ment the residuary estate of a testator was 
to be held upon trust to pay three life 
annuities in the form of weekly sums, of 
which one was payable to B. 0. during her 
widowhood. The deed also contained a trust 
during the widowhood of B. C. to pay or 


apply the whole or any part of the balance 
of the income on certain trusts & an ultimate 
trust as to capital & income for the testator’s 
four sons : — Held : the' weekly sums were 
neither a charge upon corpus nor a continuing 
charge upon the income of the residuary 
estate. — Re Collar’s Deed Trusts, Coller 
v. Coller, [1939] Ch. 277 ; [1937] 3AUE. R. 
292 ; 106 L. J. Ch. 326 ; 157 L. T. 84= ; 53 
T. L. R. 859 ; 81 Sol. Jo. 550, C. A. 


Part V. — Rights as Affected by Insufficiency of Grantor’s 

Estate. 


498. Add. Annotation : — Distd. Re Beecham’s 
Settlement, Johnson v. Beecham, [1934] Ch. 
183. 

498. Add. Annotation : — Refd. Parker v . Judkin, 
[1931] 1 Ch. 476. 

610. Add. Annotation : — Refd. Re Cockell, Jackson 
• v. A.-G., [1931] 1 Ch. 389. 

611a. ]. — A. gave by will an annuity of £1,000 

« to his widow, & directed that in case of his 
estate being insufficient to make up her 
income from all sources to that amount, a 
sufficient part of the corpus to make up the 
deficiency should from time to time be sold. 
B. subsequently by will gave her an annuity 
of £200, & directed that it should not be taken 
into account in regard to any other income, 
it being his express will & desire that it should 
be a clear beneficial addition to her income : — 
Held : the widow was not bound to include 
the £200 annuity in her computation of 
income, & was entitled to have a sufficient 
amount of the corpus sold to make up her 
income, independently of that annuity to 
£1,000. — Re Hedges’ Trust Estate (1874), 
L. R. 18 Eq. 419 ; 44 L. J. Ch. 110 ; 31 L. T. 
100 ; 22 W. R. 819. 

510. Add. Annotation : — Refd. Bowen v. I. R. 
Comrs., [1937] 1 All E. R. 607. 


525a. .] — A testator directed his trustees, of 

whom his wife was one, to permit his wife to 
receive the rents & profits of his real estates, 
& thereout in the first place to retain to her- 
self an annuity of £400 a year, & to pay 
annuities of £100 a year to each of his 
daughters : — Held : these words did not give 
a priority to the wife in respect of her annuity 
over the daughters. — Jenkins v. Briant 
(1834), 0 Sim. 003 ; 3 L. J. Ch. 109; 68 
E. R. 719 ; subsequent proceedings (1836), 
6 L. J. Ch. 348. 

526. Add. Annotations : — Refd. Re Cox, Public 
Trustee v. Eve, [1938] Ch. 556 ; Re De 
Chassiron, Lloyds Bank, Ltd. v. Sharpe, 
[1939] 3 AH E. R. 321. 

527. Add. Annotations : — Refd. Re Cox, Public 
Trustee v. Eve, [1938] Ch. 550 ; Re De 
Chassiron, Lloyds Bank, Ltd. v. Sharpe, 
[1939] 3 All E. R. 321. 

528. Add. Annotations : — Refd. Re Cox, Public 
Trustee v. Eve, [1938] Ch. 556 ; Re De 
Chassiron, Lloyds Bank, Ltd. v. Sharpe, 
[1939] 3 All E. R. 321. 

582. Add. Annotation : — Refd. Re Ellis, Nettleton 
v. Crimmins, [1935] Ch. 193. 

548. Add. Annotation : — As to (2) Refd. Bristol 
Corpn. v. Virgin, [1928] 2 K. B. 622. 


Part VI. — Payment of Rentcharges and Annuities. 


571. Add. Annotations : — N.F. Re Riddell, Public 
Trustee v. Riddell, [1930] Ch. 747. Refd. 
Re Hulton, Midland Bank Executor & 
Trustee Co. v. Thompson, [1936] 2 All E. R. 
207 * 

671a. Not payable out of annuities.] — 

Testator gave his wife an annuity of £8,000 
per j annum during her life & certain other 
annuities to a large number of persons, & he 
appointed the Public Trustee to be one of the 
trustees of his will : — Held : the income fee 
of the Publio Trustee is one of the expenses of 
administration & is not to be paid out of the 
portions of the estate which have been given 
before the residue is disposed of, &, therefore, 
not to be paid out of the annuities. — Re 


Riddell, Public Trustee v . Riddell, 
[1930] Ch. 747 ; [1936] 2 All E. R. 1600 ; 105 
L. J. Ch. 378 ; 155 L. T. 247 ; 52 T. L. R. 
075 ; 80 Sol. Jo. 595. 

Annotations: — Distd. Re Roberts’ Will Trusts, Younger v. 
Lewins, [1937] Oh. 274. Refd. Re Godwin, CoutteSt Co. 
v . Godwin, [1938] Oh. 341. 


571b. Income fee.] — A testator, having by his will 
appointed a bank to be his exors. & trustees, 
declaring that they should be entitled to 
remuneration in accordance with their scale 
of fees, directed (a) that they should “ set 
aside ... a sum sufficient to produce ” 
an annuity of £100, which they were to 
“ pay out of the income thereof ” to A. F. G. 
for life, & that after her death the sum set 
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aside should fall into his residuary estate ; 
(b) that they should “ set aside ... a sum 
sufficient ... to produce after deduction 
at income tax . . . the clear yearly sum of 
£600 upon trust to pay such sum ” to 
M. C. P. during her life & after her death to 
stand possessed of the investments represent- 
ing the sum set aside in trust for such of her 
children as being male should attain the age 
of twenty-one years, or being female should 
attain that age or marry, Sc that if no child 
attained a vested interest, the fund should 
sink into his residuary estate ; (c) that they 
should set apart so much of his residuary 
estate “ as by means of the income thereof 
will . . . produce the clear annual sum of 
£100 & . . . pay the income thereof ” to 
M. G. during her life, Sc that subject thereto 
the fund should sink into his residuary 
estate. The bank charged (i) an income fee 
of 2 per cent, on the actual income received, 
reducible to 1 per cent, if the beneficiary 
kept his banking account with them, & 
(ii) a withdrawal fee on the withdrawal of 
any property from the estate : — Held : (1 ) the 
withdrawal fees in respect of the funds 
producing the annuities of A. F. G. Sc M. G. 
Sc also the fund producing that of M. C. P., 
in the event of her leaving no child who 
attained a vested interest, should be borne by 
the residuary estate into which they fell ; (2) 
if M. 0. P. left a child or children who attained 
a vested interest, the withdrawal fee in 
respect of the fund producing her annuity 
should be borne by that child or those 
children, since the fund could then never 
return to the residuary estate ; (3) the 

respective income fees payable on all the 
annuities should be borne by the income of 
the funds set aside to produce those 
annuities ; (4) the sums so set aside should 
be sufficient to produce the amount payable 
in respect of the income fees at the rate of 
2 per cent, in addition to the full amount of 
the annuities named ; (5) the full amount 
of the fund so set aside to produce the annuity 
of M. C. P. & the income fees in respect 
thereof should after her death be held in trust 
for her child or children who attained a 
vested interest under the will . — Re Godwin, 
Coutts & Oo. v. Godwin, [19381 Ch. 341 ; 
[1938] 1 All E. R. 287 ; 107 L. J. Ch. 166 ; 
158 L. T. 166 ; 64 T. L. R. 339 ; 82 Sol. Jo. 
113. 

571c. Withdrawal fee.] — Re Godwin, Coutts Sc 
Co. v. Godwin, No. 671b, ante . 

585. Add. Annotation : — Consd. Re Cowlishaw, 
Cowlishaw v. Cowlishaw, [1939J Ch. 654. 

586. Add. Annotations: — Consd. Re Cowlishaw, 
Cowlishaw v. Cowlishaw, [1939] Ch. 654. 
Raid. Shrewsbury & Talbot v. I. R. Comrs., 
[1936]2 All E. R. 101. 

586iu Direction to set aside fond — To pro- 

duce stated Income “ without deduction of 
tax*°] — By his will a testator directed his 
trustees to set aside out of his residuary 
estate such proportion thereof as should be 
sufficient to produce a specified mejme 
“ without deduction of income tax *’ Sc to pay 
that income to his wife during her life : — 
Held : the words ** without deduction of 
income ” had the same meaning as “ free 
of income tax ’* Sc therefore the sum to be set 
aside was such a stun as would produce 


the specified income after income tax at the 
current rate had been paid . — Re Williams ; 
Williams v . Templeton, [1930] Ch. 609 ; 
[1936] 1 All E. R. 176 ; 106 L. J. Oh. 362, 
154 L. T. 640 ; 80 Sol. Jo. 223, C. A. 

586b. Devise “ free of all deductions what- 

soever.'*] — A testator bequeathed to his 
widow during her life an annuity of £900 
“ free of all duties to commence from the 
date of my death ” Sc ‘‘to be paid free 
of all deductions whatsoever ” : — Held : the 
annuity was payable to the testator’s widow 
free of income tax . — Re Cowlishaw, Cow- 
lishaw v. Cowlishaw, [1939] Ch. 664 : 108 
L. J. Ch. 190 ; 160 L. T. 456 ; 56 T. L. R. 
637 ; 83 Sol. Jo. 298. 

587. Add. Annotations : — Dlstd. Re Jones, Jones v. 
Jones (1933), 49 T. L. It. 616. Consd. Re 
Kingcome’s Will Trusts, Hickley v. King- 
come, [1930] 1 All E. It. 173. Folld. Re 
Eves, Midland Bank Executor Sc Trustee Co. 
v. Eves (1939), J61 L. T. 270 ; Re Maclennan, 
Few v. By mo, [1939] 3 All E. R. 81. 

587a. .] — Testatrix by her will directed 

her trustees to pay to or apply for the benefit 
of her daughter M. L. J. such an annuity as 
after deducting income tax therefrom at the 
current rate for the time being would amount 
to the clear yearly sum of £360. In Dec. 
1932, the I. R. Comrs. paid to a receiver 
appointed by the ct. of the income of M. L. J. 
the sum of £131 12s. 7 d., being allowances Sc 
reliefs in respect of income tax upon the 
annuitant’s income for the three preceding 
financial years : — Held : (1) so much of that 
sum as was attributable to tax upon the 
annuity in question belonged to the annuitant 
& not to the residuary estate of testatrix ; 
(2) income tax “ at the current rate ” means 
tax at the standard rate, irrespective of 
reliefs & abatements . — Re Jones, Jones v. 
Jones, [1933] Ch. 842 ; 102 L. J. Ch, 303 ; 
149 L. T. 417 ; 49 T. L. R. 610 ; 77 Sol. Jo. 407. 

Annotation: — Distd. lte Maclennan Few r. Byrne, 119391 
Ch. 750. 

587b. .] — Where the trustees of a will 

requested an annuitant, to whom the annuity 
was payable free of income tax, to sign an 
application form claiming relief from income 
tax (the sum so recoverable being for the 
benefit of testator’s estate) Sc s he refused to 
do so : — Held : she was a trustee of her 
statutory right to recover for the benefit of 
testator’s estate the tax overpaid in respect 
of her annuity & wag bound at the request of 
the trustees to sign a proper application 
form for that purpose. — lie Ringcomb, 
Hickley v. Kingcome, [1930] Ch. 500; 
[1930] 1 All E. R. 173 ; 106 L. J. Oh. 209 ; 164 
L. T. 402 ; 62 T. L. R. 208 ; 80 Sol. Jo. 112. 

Annotation : — Folld. lie Eves, Midland Bank Executor & 
Trustee Co. t. Eves 101 I*. T. 270. 

587c, .] — A testator directed his trustees 

to pay to his wife for life “ the yearly sum 
of £1 ,000 to be paid free of all duties Sc free 
of income tax at the current rate for the time 
being deductible at the source, such sum to 
be paid by equal quarterly payments. . . 

Held : the wife was not entitled to retain 
income-tax recovered in respect of the 
annuity . — He Eves, Midland Bank Exe- 
cutor Sc Trustee Co., Ltd. v. Eve«, [1939] 
Ch. 909 ; 161 L. T. 270 ; 55 T. L. R. 901 ; 
83 Sol. Jo. 023. 
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587d, Repayment of reliefs.] — By his 

will, dated Jan. 3, 1917, the testator left 
annuities of £250, not free of income tax, to 
each of his children. He also left to his wife 
an annuity of £3,000, not free of income tax, 
& the income from the residue of his estate. 
He died in Jan.” 1918, leaving him surviving 
his wife & two children, a son & a daughter. 
On Oct. 16, 1930, a deed of family arrange- 
ment, pursuant to an order of the Ch. Div. 
of Oct. 1, 1930, was entered into. Under 
that deed the testator’s widow covenanted 
to pay their daughter such an annual sum 
as, together with the amount of the annuity 
of £250, would, after deduction of income 
tax but not sur-tax, leave in her hands the 
sum of £500, clear of all deductions for income 
tax, but not sur-tax. There was a similar 
covenant for the benefit of the son : — Held : 
on the true construction of the will & the deed 
the annuitants were entitled to have left in 
their hands the clear yearly sum of £500, & 
the reliefs to which they might become, 
entitled should be returned to the trustees- 
in accordance with the rules laid down in 
In re Pettit , [1922] 2 Ch. 765 ; 39 Digest 167, 
687 . — Re Maclennan, Few v . Byrne, [1939] 
Ch. 750 ; [1939] 3 All E. R. 81 ; 160 L. T. 

, 612 ; 66 T. L. R. 830 ; 83 Sol. Jo. 438, C. A. 

587e. Income tax “ at the current rate ” — 

Meaning of.] — Re Jones, Jones v . Jones, No. 
587a, ante. 

689. Add. Annotations : — Consd. Re Reckitt, 
Reckitt v. Reckitt (1932), 173 L. T. Jo. 452. 
Refd. Re Hulton, Hulton v . Midland Bank 
Exor. & Trustee, Ltd. (1930), 99 L. J. Ch. 316. 

690. Add. Annotations : — Consd. Re Reckitt, 
Reckitt v. Reckitt (1932), 173 L. T. Jo. 452. 
Refd. Re Armaghdale, Craig v. Armaghdale 
(1928), 44 T. L. R. 239. 

691. Add. Annotations : — Consd. Re Reckitt, 
Reckitt v. Reckitt (1932), 173 L. T. Jo. 462. 
Distd. Re Veale’s Will & Codicils, Malone v. 
James (1931), 76 Sol. Jo. 780. 

692a. .] — By his will dated Nov. 21, 

1924, testator, after appointing exors. & 
trustees, & giving certain specific & pecuniary 


bequests, bequeathed to his trustees the sum 
of £200,000 upon trust to invest the same 
in any of the investments thereinafter 
authorised, & to hold the said investments 
upon trust thereout to pay his wife during her 
life the annual sum of £5,000 “ free of income 
tax ” : — Held : the wife was entitled to the 
annual sum free of sur-tax as well as of 
ordinary income tax . — Re Reckitt, Reckitt 
v. Reckitt, [1932] 2 Ch. 144 ; 101 L. J. Ch. 
333 ; 147 L. T. 276, C. A. 

592b. .] — By a settlement made in 

consequence of a divorce, the settlor cove- 
nanted that he or his personal representatives 
would pay to trustees in trust to pay to his 
divorced wife annually “ such sum as after 
deduction of income tax at the standard rate 
for the time being in force & of every other 
tax on income for the time being in force 
shall leave a clear sum of £4,000.” The lady 
had subsequently remarried, & the settlor 
died : — Held : the exors. of the settlor were 
bound to provide a sum sufficient to discharge 
the income tax in respect of the annuity & 
such proportion of the total sur-tax payable 
by the annuitant as the sums upon which she 
is from time to time assessed to sur-tax in 
respect of the said annuity bear to the total 
amount of the assessment of the joint income 
of the annuitant &-her husband for the pur- 
pose of sur-tax. — Re Horlick’^ Settlement 
Trusts, Colledge v . Horlick, [1938] 4 
All E. R. 602 ; 83 Sol. Jo. 13, C. A. 

692c. Devise “ free & clear of all taxes & 

incumbrances whatsoever.”] — Re Veale’s 
Will & Codicils, Malone v. James (1931), 
75 Sol. Jo. 780, C. A. 

693. Add. Annotations : — Consd. Re Armaghdale, 
Craig v . Armaghdale (1928), 44 T. L. R. 239 ; 
Fleetwood -Hesketh v. Fleetwood-Hesketh, 
[1929] 2 K. B. 55. Folld. Re Hulton, Hulton 
v. Midland Bank Executor & Trustee, Ltd. 
(1930), 99 L. J. Ch 316. 

593a. Application to sur-tax — Devise free of super- 
tax.] — Where a testator who died before 
1927 has directed under his will that his 
trustees shall pay to an annuitant out of the 
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693 1. Application to sur-tax — IAa- 
bility of residue of estate — Method of 
ccUculatlon .] — Testator directed his 
trustees to pay to each of his two 
daughters an annuity of £5,000. Sc to 
hold the residue of nis estate for his 
son in liferent Sc his son's children In 
fee ; & further provided : “ I hereby 
speoially provide & declare that the 
income tax payable from time to time 
upon the said annuities . . . shall be 
payable out of . . . the inoome of the 
residue.** It had previously been 
decided that, under this provision, 
super-tax as well as Inoome tax on the 
annuities was payable out of the in- 
oome of the residue. Both daughters 
had Inoome from other souroes : — 
Held : the intention of testator with 
regard to sur-tax was that the income 
of the residue should be burdened only 
with the amount of tax which would 
have been payable if the annuities had 
been the only inoome of the annuitants. 
— Baird's trustees v. Baird, [1033] 
8. O. 653. — SCOT. 

n 1. .1 — By his trust disposition 

Sc settlement testator directed his 
trustees to dispose of 44 the free annual 
inoome of the residue ” of his means Sc 
estate between the date of his death, 
which was May, 1926, & Martinmas, 


1931 ( inter alia), as follows : (1) By 
paying to an adopted daughter 44 an 
animal allowance of £600," which he 
declared to be alimentary; (2) by 
paying in oortain events, to each of her 
daughters ** an annual allowance of 
£100"; Sc (3) by paying. In certain 
events, to each of her sons 44 such an 
annual allowance as my trustees in 
their sole direction . . . shall think 
right Sc proper, but not exceeding 
£100." Testator also directed 44 My 
trustees shall accumulate whatever 
balance may remlan of said annual 
Inoome, all accumulations of income to 
be added to the capital of my estate & 
dealt with as residue ** ; — Held : the 
annual allowances fell to he paid under 
deduction of inoome tax. — Hunter's 
Trustees v. Mitchell, [1930] S. C. 
978.— SCOT. 

n ii. Bequest free of income tax 

dt super tax .) — Testator bequeathed to 
his wife cm annuity of “ five thousand 
pounds to be paid free of inoome tax Sc 
super tax which shall be borne by my 
trust estate to the relief of my wife. * 
Testator’s wife was possessed of inoome, 
apart from the annuity, amounting to 
£1.600 a year. She received from the 
Inland Revenue Authorities repay- 
ment of the personal allowances pro- 
vided in the Inoome Tax Acts: — 

8 


Held: (1) the testator’s trustees were 
bound to pay a proportion of the total 
sur tax assessed upon bis widow 
equivalent to the proportion which the 
amount of the annuity, with income 
tax & sur-tax thereon, bore to ber total 
income ; (2) In ascertaining the amount 
of the Inoome tax Sc sur tax of which 
they were bound to relieve the widow, 
the trustees were not entitled to take 
into account, by way of deduction, the 
amount of the personal allowances 
repaid to her. — Richmond's Trustees 
v. Richmond, [1935] 8. O. 585. — 
SCOT. * 

n hi. 44 Free of aU duties <b 

taxes . ,, ) — An annuity given 44 to be 
paid clear Sc free from all deductions 
whatsoever Sc free of all duties Sc 
taxes ” is to be paid free of both 
income-tax Sc unemployment-relief tax. 
— Re Richards, Richards v. Rich- 
ards [1935] N. Z. L. R. 909.— N.Z. 

n iv. Excessive tax repaid — 

Whether annuitant entitled.) — A 
testator, who died in 1919, by bis 
trust disposition Sc settlement directed 
his trustees to pay to his wife, who 
survived him, an alimentary annuity of 
44 Three hundred pounds per annum free 
of all deductions including income 
tax." From 1919 until 1927, when the 
widow intimated to the trustees that 
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income of the trust estate “ a clear yearly 
sum after paying or deducting income tax 
& super-tax,” the proportion of the sur-t&x 
payable in respect of the annuity under the 
* provisions of Finance Act, 1927 (c. 10), 
s. 38, & Finance Act, 1928 (c. 17), s. 15, is 

J ayable out of the income of the trust estate, 
n every essential feature super-tax & sur-tax 
are the same tax. — Hulton, Re, Hulton v. 
Midland Bank Executor & Trustee Co., 
Ltd., [19311 1 Ch. 77; 99 L. J. Ch. 316; 
144 L. T. 343 ; 46 T. L. R. 348 ; 74 Sol. Jo. 
233. 

Annotation : — Reid. Re Reckltt, Reckitt v. Reckltt, [1932] 
2 Ch. 144. 

611. Add. Annotation : — Retd. Public Trustee v. 

Scarr, [1939] 1 All E. R. 188. 

625. Add. Annotations : — Consd. Re Darby, Russell 
v. Macgregor, [1939] 8 All E. R. 0 ; Re 
Leicester’s Settled Estates, Coke v . Leicester, 
[1939] Ch. 77. Retd. Re Shee, Taylor v. 
Stoger, [1934] Ch. 345. 


632. Add. Annotations : — Refd. Re McKee, Public 

Trustee v. McKee, [1931] 2 Oh. 145; ite 
Darby, Russell r. Macgregor (1939), 160 
L. T. 602. 

633. Add. Annotations: — Consd. Re Vardon, 

Brown v. Vardon, [1938] 4 All E. R. 306. 
Refd. Re Cox, Public Trustee v. Eve, [1938] 
Ch. 556. 

637. Add. Annotation: — Refd. Re Darby, Russell, 
v. Macgregor, [1939] 3 All E. K. 6. 

654. Add. Annotation : — Folld. Re Thompson 
Public Trustee v. Husband, [1936] Ch. 676. 
662. Add. Annotation : — Consd. Re Webster, Goss 
i\ Webster, [1937] 1 All E. R. 002. 

708. Add. Annotation: — Refd. Re Webster, Goss 
v. Webster, [1937] 1 All E. R. 602. 

777. Add. Annotation : — Refd. British Russian 
Gazette & Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated 
Newspapers, Ltd., [1933] 2 K. B. 616. 


Part VII. — Forfeiture and 

and 


Extinguishment 

Annuities. 


of Rentcharges 


810. After this case add “ Money paid in ignorance 
of death of annuitant — Recovery of.] - See 
Contract, No. 3081a.” 

814. Add. Citation 138 L. T. 131. 

Add. Annotations : — Refd. Re Draycott S. E., 


[1928] Ch. 371; Armstrong i\ Estate Duty 
Oomr., [1937] 3 All R. R. 434. 

821. Add. Annotation : — Refd. Hyman v. Hyman, 
Hughes v. Hughes, [1929] P. 1. 


Part VIII. — Recovery of Rentcharges and Annuities. 


906. Add. Annotation As to (2) Expld. Grant v. 
Edmondson, [1931] 1 Ch. 1. 

907. Add. Annotation : — Consd. Grant v. Edmond- 
son, [1931] 1 Ch. 1. 

908. Add. Annotation : — Consd. Grant v. Edmond- 
son, [1931] 1 Ch. 1. 

911. Add. Annotation : — Folld. Grant v. Edmond- 
son, [1931] 1 Ch. 1. 

912a. .] — The benefit of a covenant to 

pay a rentcharge does not run with the rent- 


charge at law, but the covenant is only in 
gross. 

By deed dated Apr. 26, 1867, the Earl of 
W., the tenant for life of the W. estates, in 
exercise of certain powers under a private 
Act, conveyed part of the settled lands to E. 
in fee simple ; & E. granted thereout to the 
Earl & the person or persons who would for 
the time being have been entitled to the 
receipt of the rents & profits thereof if the 
conveyance had not been made yearly A 


she elected to claim her rights of jus 
relictas Sc teroe. Sc thereafter until 1931, 
when her claim was settled, the 
trustees paid to her the full amount 
of her annuity. Throughout the whole 
period they accounted to the Inland 
Revenue for income tar on the £300 
at the current rate or rates, Sc in each 
year they got the widow to reclaim a 
proportion of the tax paid by them, re- 
presenting the personal allowances to 
which she was entitled. These claims 
over the period amounted to 
£630 17s. 6d., Sc, as Sc when paid to 
the trustees by the Inland Revenue, 
they were credited to the trust. A 
question having arisen as to whether 
these sums feu to be repaid to the 
widow, or remained part of the general 
trust estate, a petition for directions 
presented to the ct. by the sole 
trustee then acting *. — Held : the 

widow was not entitled to the sums in 
Question, the only obligation of the 


■usteeB being to keep her indemni h 
uoad income tax, to too effect that, 

1 more tax was paid than ought to 
ave been paid, the excess, when 
acoverod, belonged to the trust estate. 
-Re Milne’s Trustees, [1936J 8. O. 
06. — SCOT. 

so. Jurisdiction of court— Inland 
ievenue not represented .}— Under an 
greement contained in missive letters, 
he proprietor of a business agreed to 
Bil his Interest In It for a sum payable 
a cash & an annuity “ parable 
uarterly during Mb lifetime, but for 
, minimum of five years." On bis 
ubsequent refusal to enter into a 
ormal agreement embodying the terms 
f the missives, the purchaser brought 
n action for implement, Sc (inter alia ) 
or declarator that the annuity fell 
o be paid under deduction of income 
ax. The Inland Revenue were not 
ailed as parties to the cause. De- 

9 


fender pleaded that the declaratory 
conclusion was incompetent in the 
absence of the Inland Revenue 
Held : the question whether the 

annuity was or was not, payable under 
deduction of income tax could com- 
petently be determined although the 
representatives of tbe Inland Revenue 
had not been convened; & plea 
repelled.— A llen (David) 8c Sons, 
BtLLPOflTINO, JjTD. V. INLAND REVENUE 

Comrs., 11933] S. O. 253.— SCOT. 


sf. Intention of testator.] — Re RooxUB 
(1936). 5 F. L. J. (" 1 


. (Can.) 213.— CAN. 


sk. “ Tares " — Extent of exemption. I 
— Wher»* testator makes support of 
widow a first charge on the estate 8c 
directs that all income taxes are to be 
paid out of the estate this applies to 
taxes on her Income from outside 
sources as well as from the will . — Re 
Kem i\ [1939] 1 D. L. R. 117 ; O. R. 
59. — CAN. 
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for every year for ever thereafter the rent of 
£142 Is. 3d. There were the usual powers 
of distress & entry & a covenant by the 
grantee for himself, his heirs, exors., adminis- 
trators & assigns with the Earl his heirs & 
assigns & other the person or persons who 
would for the time being have been entitled 
as aforesaid that he, the grantee, his heirs & 
assigns, would pay the yearly rent thereby 
reserved to the person or persons entitled 
thereto under the reservation thereinbefore 
contained. The Earl died in 1882, & under 
& by virtue of various deaths & two successive 
disentailing deeds & resettlements the W. 
estates passed ultimately to the present 
infant tenant in tail & became vested in the 
pltfs. as statutory owners thereof. In none 
of those title deeds was there an express 
assignment of the benefit of the covenant 
to pay the rentcharge. E. died in 1887, 
leaving a will of which the first deft, was 
exor., he & the other defts. being the present 
trustees thereof. In 1920 the trustees sold 
& conveyed the land conveyed to their, 
testator in 1807 to W. in fee simple, subject 
to the rentcharge So to the covenants on the 
part of the grantee contained in the con- 
veyance of 1867. In 1927 W. became bkpt., 


& by an order of Aug. 8, 1929, the bkpt.’s 
interest in the land was vested in pltfs. in 
fee simple. Payments of the rentcharge 
having ceased to be made since Dec. 26, 
1927, pltfs. brought this action for payment 
by defts. of £231, the arrears which accrued 
down to the date when the land was vested 
in them: — Held: (1) notwithstanding the 
absence of express words of limitation a 
perpetual rentcharge had been effectually 
created ; (2) the benefit of a covenant to 
pay the rentcharge did not run with the rent- 
charge ; (3) Heal Property Act, 1845 (c. 100), 
s. 6, now Law of Property Act, 1925 (c. 20), 
s. 56, did not affect the second question, as 
the sect, only applied to covenants which 
ran with the land or property. — Grant v. 
Edmondson, [1931] 1 Ch. 1 ; 100 L. J. Ch. 1 ; 
143 L. T. 749, C. A. 

948. Add. Annotations : — Consd. Grant v. Edmond- 
son (1931), 100 L. J. Ch. 1. Reid. Public 
Trustee v. Scarr, [1939] 1 All E. R. 188. 

953. Add. Annotation : — Reid. St. Pierre v . South 
American Stores (Gath & Chaves), Ltd., 
[1930] 1 K. B. 382. 

954. Add. Annotation : — Consd. Public Trustee v. 
Scarr, [1939] 1 All E. R. 188. 



VoL XXXIX Cases 2 — 70s. 


REVENUE. 


Part I— Authorities Controlling the Revenue 


2. Add . Annotation : — Reid. North Charterland 

Exploration Co. (1910), Ltd. v . R. (1930). 99 
L. J. Ch. 488. 

3a. Appropriations In aid — Payment lor armed 
guards lor British ships.] — There is no legally 
enforceable duty on the Crown to protect 
British subjects from danger in foreign parts 
& to provide armed guards for British ships. 
Shipowners who require those services must 


pay for them if the Crown requires tnem to 
pay. The payment, when made, is sanctioned 
& controlled by Parliament in the Appro- 
priation Act under the system of appropria- 
tions in aid under the Public Accounts & 
Charges Act, 1891 (c.24). — China Navigation 
Co., Ltd. v. A.-G., [1932] 2 K. B. 197 ; 101 
L. J. K. B. 478 ; 147 L. T. 22 ; 48 T. L. R. 
375 ; 18 Asp. M. L. C. 288, C. A. 


Part IV. — Duties on Land Values. 


53. Add. Annotation : — Generally , Reid. Miller 
(Lady) v. I. R. Comrs. (1930), 15 Tax Cas. 25. 

55a. What amounts to.] — Re Windsor 

Steam Coal Co. (1901), Ltd. (1928), 105 
L. T. Jo. 32. 

55b. Whether rent includes supply of tree 

coal.] — Under a mining lease the rent 
included an obligation to deliver a certain 
quantity of coal to the lessor or other such 
persons as they appoint & to their agents & 
to such person or persons as such agents ^hall 
appoint. The value of the supply of such 
coal was excluded from the assessment of 
rent for the purposes of Mineral Rights Duty 
& Royalties Welfare Levy under Finance 
(1909-10) Act, 1910 (c. 8), s. 20 Held : 


the value of such supply of coal was wrongly 
excluded. “ Rent ” & “ rental value ” in 
the above sect, are not confined to rent as 
known at common law, but apply to every 
part of the consideration for the right to mine 
the minerals. — Hatheuton v. Inland Rev- 
enue Comrs., [1936] 1 All E. R. 608 ; 80 
Sol. Jo. 380 ; sub nom . Inland Revenue 
Comrs. v. Hatiierton (Lord), 11936] 2 
lv. B. 310 ; 105 L. J. K. B. 285 ; 155 L. T. 
415 ; 52 T. L. R. 308. 

61. For “ [1914] 2 K. B. 192 ” read “ [1914] 
3 K. B. 192.*' 

Add. Annotation: — Reid. Simbro Trading Co. 
v. Posograph Parent Corpn. [1929] 2 K. B. 
200 . 


Part V. — Customs Duties. 


70a. “ Baggage of passengers ” — What amounts 
to — Parcels of cinematograph films.] — Sup- 
pliant, who was a producer of cinematograph 
films, was informed towards the end of June, 


1925, that such duties would probably be 
imposed. He wont to Berlin, where he had 
six films, which he packed in cardboard 
boxes. He took them to the railway station 


PART II. SECT. 1, SUB-SECT. 1. 

*a. Power to reward informer — 
Validity of agreement before receiving 
information.] — Held : Inland Revenue 
Regulation Act, 1890, s. 32. does not 
warrant the Comrs. of Inland Revenue, 
or the Treasury, before receiving In- 
formation from an Informer, In enter- 
ing into an agreement with him as to 
the payment of a reward. — Riach v. 
LonD Advocate, ri 032] S. C. 138; 
18 Tax Cas. 18. — SCOT. 


sc. Tariff Board — Extent of juris- 
diction .) — The Tariff Board, as con- 
stituted nnder c. 65 of the statutes of 
1931. has no authority to determine 
questions of law as distinct from 
questions of fact. The Tariff Board 
has no authority under that Act to 
determine that the orders of the 
Minister of National Revenue, fixing 
the values for duty of goods, nnder the 
authority of sect. 3 of the Customs Act 
prior to the enactment of o. 7 of 1032- 
33, were annulled & ceased to be 
effective from the date of the last- 
mentioned enactment in respect of 
goods entitled to entry under the 
British Preferential Tariff. The de- 
cisions of the Tariff Board, when 
acting under the provisions of Part II. 
of its oonstitutory Act, as to the 
value of goods for duty purposes, are 


subject to the approval of the Minister 
of National Revenue. — Be Tariff 
Board of Canada Jurisdiction Rk- 
FKRKNCE, [19341 S. C. R. 638 ; 4 D. L. R. 
193.— CAN. 


PART II. SECT. 2, SUB-SECT. 2.— A. 

13 i. Obstruction of officer — What 
amounts to .] — A person driving a car 
who refuses to step when ordered to 
by a Customs offloer ie guilty of wil- 
fully obstructing a public officer. — 
R. v. ORTFFIN, [1935] 2 D. L. R. 503 ; 
9 M. P. R. 84 ; 63 C. C. C. 286. — CAN. 

*f. Improper refusal of importa- 
tion — Inf motion . ] — InJ unction granted 
against member of customs department 
for preventing the importation of the 
Pacific Daily Racing Form as being in 
contravention of sect. 235 (p) of the 
Criminal Code. — Hardy v. Hopqood 
( 1930), 05 Cau. C. C. 400 ; 50 B. O. R. 
392.— CAN. 

PART II. SECT. 2, SUB-SECT. 2.— 
D. (b) ii. 

89 u. Seizure outside three mile 

limit.] — Mason v. Coffin, f 19281 2 
D. L. R. 263 ; 49 Can. Crim. Cas. 276. 
—CAN. 

if. Petition of right.]— The Crown 
is liable on a petition of right for the 

1 1 


wrongful seizure of goods by customs 
officer, & such petition may bo brought 
by n friendly alien. — M a^skin v. R., 
[1934] Kx. C. R. 223 ; [1935' 1 D. L. R. 
701.— CAN. 


PART V. SECT. 1, SUB-SECT. 1. 


bb 1. Meaning of .] — “ Value for 

duty ” wherever used in the Customs 
Act & amendments has reference to 
the basis on which the true amount 
of duty ad valorem is payable, & to 
nothing else. — R. v. Cornkt, 11928] 
2 D. L. R. 767 ; 49 Can. Crim. Cas. 
200 ; 61 O. L. R. 583.— CAN. 

•o. Goods transferred within territorial 
waters .] — Where goods are transferred 
within the territorial waters of Canada, 
without the intention of fraudulently 
rolandlng or bringing the same back 
Into Canada, no offence is committed 
under Customs Act. — Cook v. R., 
[1928] Excb. C. R. 49.— CAN. 


sf. Offence of smuggling — Not com- 
plete unlit opportunity of reporting to 
Customs House ] — R. v. Langiixe, 
119321 2 D. L. R. 226 : 67 O. C. 0. 161 ; 
4 M. P. R. 473.— CAN. 


sr. Vessel stranded to avoid 

capture.] — Sect. 203, para. 4, of Cus- 
toms Act, which applies only to 
vessels arriving within three miles of 
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on June 29, 1925, & registered them through 
to Victoria Station, London. Suppliant & 
his wife travelled by the same trains <fe boat 
in which the dims were conveyed. At Polk- 
stone, in answer to the inquiry by the 
Customs officer whether he had anything to 
declare, suppliant produced the registration 
receipt & pointed out the boxes of films, but 
the Customs officer said he had no authority 
to deal with them there & then. At Victoria 
Station, which was reached at 9.30 p.m. 
on June 30, after the latest hour for entry 
of goods, the films were detained on the 
ground that they were liable to forfeiture for 
non-entry. Later, the Customs authorities 
offered to waive the forfeiture on payment 
of the duty under the new Act to which they 


were liable if entered after June 30, but sup- 
pliant declined to pay the duty. After 
correspondence & negotiations extending 
over several years, the suppliant claimed by 
petition of right the return of the films & 
damages for their detention j — Held : the 
films were not “ baggage of passengers ” 
within Customs Consolidation Act, 1876 
(c. 36), s. 66, but were merchandise, & not 
having been duly entered with the Customs 
on June 30, 1925, they were liable to the 
duty imposed by the Finance Act, 1925 
(c. 36). — Bctckland v. R., [1933] 1 K. B. 
767 ; 102 L. J. K. B. 404 ; 148 L. T. 557 ; 
49 T. L. R. 244, 0. A. 

Annotation : — Refd. Plddlngfcon c. Co-operative Insurance 
Society, Ltd., [1934] 2 K. B. 236. 


the coast of Canada. & sect. 11 of the 
same Act, which Impliedly allows the 
master of a vessel opportunity of 
complying with Its conditions before 
being deemed to have committed the 
offence of 'smuggling, have no applica- 
tion under the following circumstances 
of this case : a vessel, on board of which 
were both applts., having cleared from 
Levis, opposite Quebec, for Gasp6. 
stopped somewhere below Rimouski 
to take over from a schooner a cargo 
of liquor Sc then turned back to try & 
land these smuggled goods at some 

S oint on the shores of the St. Lawreno , 
: then, to avoid capture by the Govt, 
patrol, the vessel was deliberately 
stranded & abandoned by its crew on 
the shores of Beaumont, within the 
limits of the harbour of Quebec, 
several hundred miles inland.— Ches- 
nel v. R., Daigle v. R., 11934] S. C. R. 
519 : 4 D. L. H. 530 ; 62 C. O. O. 81.— 
CAN. 


•h. Validity of coasting regulations .] — 
Regs. 4 & 12 of those brought Into 
foroe by Order In Council of Apr. 17, 
1883, whioh regs. 4 & 12 were made 
under sects. 13 & 125 (3) of Customs 
Act, 1877, & provided (inter alia) that 
an officer of customs might go on board 
a coasting vessel & If any goods had 
been unladen therefrom before the 
master had reported to a customs 
officer, the goods & vessel should be 
forfeited, eto.. Sc that no goods should 
be put out of any coasting vessel while 
on ner voyage by river, lake or sea, 
were legally operative, notwithstanding 
that the procedure described by 
sect. 4 (1) of Merchant Shipping 

(Colonial) Act, 1869, requiring that an 
Act or Ordinance of the legislature of 
a British possession regulating its 
coasting trade should oontaln a Bus- 
pending clause providing that the Act 
or Ordinance should not come into 
operation until Her Majesty's pleasure 
tneroon had been publicly signified 
in the British possession, was not 
observed. The matters dealt with in 
said sects. IS & 125 (3) of the Customs 
Act, 1877, 3t said rogs. 4 & 12 were 
not ” regulation of the coasting trade ” 
within sect. 4 (1) of the Imperial Act 
of I860.- — R. v. Shearwater Co., 
Ltd., 11934] S. C. R. 197 ; 3 D. L. R. 
544. — CAN* 


si. Concealment — No manifest .] — 
Where there la no manifest there oan 
be no concealment, 3c therefore no 
offence under Customs Act, 1927, a, 4. — 
R. v. Boudreau, (1936] 1 D. L. R, 725; 
8 M. P. R. 405 ; 63 Oan. C. O. 181.— 
CAN. 

at. British ship entering three mile 
limit — Undeclared liquor. 1 — A British 
ship carrying undeclared liquor within 
the three mile limit is chargeable with 

K ossesslon of smuggled goods, 3t may 
e arrested before she anchors & 
reports. — R. t>. B klln an, (19383 3 
D. L. R. 648 ; 70 O. O. C. 171 ; 13 
M. P. R. 3T.— CAN, 


PART V. SECT. 1, SUB-SECT. 2. 

e i. Morin v. R. (1927), 49 

Oan. Crim. Oas. 231 ; 43 Que. K. B. 
192— CAN. 

»o. Necessity for duty to comply with 
Act.] — R. v. BoRrfbwsKi (1934), 63 
Can. C, C. 65.— OAN. 


PART V. SECT. 1, SUB-SECT. 4. 

r What amounts to.) — A 

ship is seised & forfeiture takes place 
when a ** hovering ” ship fails to stop 
on being so ordered by the customs 
officer. — R. v. Mason, [1935] 2 D. L. R. 
161 ; 9 M. P. R. 97 ; 63 Can. O. C. 97 ; 
affd„ [1935] S. C. R. 513.— CAN. 

t (p. 229) t. .y—Iield : 

Inasmuch as by the first part of sect. 
181 of Customs Act. which deals with 
the penalty for having liquor In one’s 

S ossesslon illegally. It is provided that 
le offence exists ” whether (the party 
is) the owner thereof or not,” & in tho 
second part, where provision Is made 
for the forfeiture of the liquor or 
vehicle in whioh it is being trans- 
ported, the words ** whether the 
owner thereof or not ” are omitted, if 
it is proved that the vehicle used is the 
property of an innocent party who 
claims it, the Crown has no power to 
forfeit the same. — R. v. Krakoweo, 
Dahlberg & Eklund Sc Continental 
Guaranty Corpn. of Canada, Ltd., 
[1931 J Ex. C. R. 137 ; 56 Oan. C. C. 
150 ; revsd.. 57 Can. C. C. 96, [1932] 
1 D. L. R. $16. — CAN. 


t (p. 229) ii. .]— 

Held : there is no material dissimilarity 
in the essential provisions of Excise 
Act & Customs Act pertaining to 
setsure 3c forfeiture ; claimant having 
failed to prove that his boat had been 
illegally seised & forfeited, the for- 
feiture was held good & valid. Customs 
Act attaching to the vehicle unlaw- 
fully used the penalty of forfeiture, 
independently of the guilt or innooenoe 
of the owner. — Sandnkss v. R~, [1933] 
Ex. C. R, 78 ; 4 D. L. R. 662 ; 60 
C. C. a 220.— CAN. 


U. For failure to answer questions — 
By master of vessel.] — Held : the 
delivery of the report required by 
Customs Act. s. 96 (I), to the Customs 
offloer by the master was not the 
answer of questions demanded of 
him ” referred to in Customs Aot, s. 246. 
— Parker v. R., [1928] Exoh. C. R. 
36.— CAN. 


sf. Power of election as to penalty — 
Whether power exerciseable by Revenue 
Commissioners or by Attorney-General, ] 
— Held: by the High Ct., on a case 
stated, the power of election whioh is 
conferred upon the Revenue Comre.. 
as the successors of the Oomre. of 
Customs, as to whioh of the two 
penalties prescribed by Customs Con- 
solidation Aot, 1876, b. 186, shall be 
imposed for any offence under that 
section, must be exercised by them. 
Sc not by the A.-G. — A.-G. ». Percy, 
[1929] I/R, 514.— ERU 


■g. Illegal unshipment — Forfeiture of 
bonds — Forged landing certificates .] — 
The Exchequer Ct. has jurisdiction in 
an action by the Crown upon a bond 
entered into pursuant to the Inland 
Revenue Aot of Canada upon the with- 
drawal of goods from a bonded ware- 
house for the purpose of export. Upon 
the true construction of the printed 
departmental form of bond used in 
those circumstances the bond becomes 
void if the obligor accounts for the 
goods to the satisfaction of the collector 
of Inland revenue. That condition Is 
performed where the collector, acting 
upon apparently genuine official docu- 
ments certifying the landing of the 
goods at the foreign port, has cancelled 
the bond by making an entry in his 
book of record, even If, without the 
knowledge of tne coileotor or obligor, 
the documents have been fabricated. — 
Consolidated Distilleries, Ltd. v . 
R., [1933] A. C. 508 ; 102 L. J. P. C. 
66 ; 149 L. T. 318 ; 49 T. L. R. 506, 
P. C.— CAN. 

■k. Damages — Measure of.] — On 
assessment of damages for rum- 
running, damages held to be the value 
of the rum where purchased, together 
with oost of containers, local tax 3c 
freight, but profit on cargo was not 
included as there waj no evidence of 
an available market at the port of 
seizure. — Cross v. McCarthy, [1931] 
3M.P.R. 414.— CAN. 

so. Proceedings for treble value — Bar 
to summary proceedings.] — When the 
Revenue Comrs. have elected, under 
sect. 1 86 of Customs Consolidation Act, 
1876 (c. 36), to prooeed for a penalty 
of treble the value, including the duty, 
of smuggled goods. Sc have directed 
a prosecution under that sect, a Dis- 
trict Justice has no jurisdiction to 
apply the provisions of sect. 233 of the 
same Act 3c prooeed summarily, not- 
withstanding snob election Sc direction, 
to impose a penalty amounting to the 
single value, including the duty, of 
suoh goods. Only in the absence of 
such direction Sc election can the Dis- 
trict Justice proceed summarily. — 
A.-G. V. Traynor, (1935] I. R. 155. — 

m. 

•p. Harbouring uncustomed goods — 
Whether proof of mens rea necessary .] — - 
Deft, in a customs prosecution was 
charged with having knowingly har- 
boured uncustomed goods, vis., five 
bullocks Sc two heifers, imported from 
the Irish Free State into Northern 
Ireland, with intent to defraud His 
Majesty the King of the duties thereon, 
contrary to sect. 186 of Customs Con- 
solidation Act. 1876. It was also 
charged against him that he did not, 
when required, furnish proof as pro- 
vided under sect. 16 of Finance Act, 
1934, to the satisfaction of the Oomie. 
of Customs 3c Excise, that the cattle 
had not been imported from the Irish 
Free State, 4c that under sect. 186 of 
Customs Consolidation Act, 1876, he 
had incurved a penalty of *285, being 
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80. Add. Annotation : — Refd. British Trawlers 
Federation, Ltd. v. London & North Eastern 
By. Oo. (1932), 48 T. L. R. 491. 

80a. To take reasonable precautions.] — Defts. 

were a firm of furriers who had imported from 
Russia a consignment of squirrel skins in 
Aug. 1934. Out of the consignment ten 
packages were stored by defts. in the bonded 
warehouse of pltfs. Whilst in the ware- 
house they were stolen on the night of 
Sept. 7-8, 1934. Pltfs. as bonded ware- 
housemen were compelled by law at the 
demand of the Customs to pay the duties 
on those packages out of their own moneys. 
Defts. had refused to supply pltfs. with the 
necessary funds for that purpose. Pltfs. 
claimed from defts. the amount of the duties, 
£823 17a. 10d., which they had thus been 
called upon to pay to the Customs, on the 
ground that, as between themselves & defts., 
defts. were primarily liable for the duties. 
Defts. counterclaimed for £4,119 9s. 3d. as 
being the value of the furs, on the ground 
that the furs were stolen by reason of the 
negligence of pltfs. & of their failure to 
exercise due care in the safe keeping of the 
goods: — Held: (1) the duty of pltfs. with 
regard to the care of the goods could not be 
put higher than that they must do what 
was reasonable. They were not insurers & 
they had established their defence by satis- 


factory evidence that the precautions they 
took were such as reasonable & prudent care 
demanded. The counterclaim accordingly 
failed, as did the defence to the claim so far 
as it was based on the allegation that the loss 
was due to want of care in the custody of the 
goods ; (2) the Customs duties on the goods 
became due from the importers at the date 
of importation & remained so due until the 
goods were discharged from the custody of 
the Customs ; (3) pltfs. having been com- 
pelled under sect. 86 of Customs Consolida- 
tion Act, 1876 (c. 36), to pay the duties on 
defts.’ goods were entitled to be reimbursed 
the amount of the duties they had so paid. — 
Brook’s Wharf & Bull Wharf, Ltd. v. 
Goodman Bros., [1937] 1 K. B. 534 ; [1936] 
3 AH E. R. 606 ; 106 L. J. K. B. 437 ; 166 
L. T. 4 ; 53 T. L. R. 126 ; 80 Sol. Jo. 991 ; 
42 Com. Cas. 99, C. A. 

Annotation : — Refd. Tho Stranna, [1937] P. 130. 

85. Add. Annotation : — to (1) Apld. Brook’s 
Wharf & Bull Wharf, Ltd. v. Goodman Bros., 
[1937] 1 K. B. 534. 

85 a . Goods stolen— Duty paid by ware- 

housemen.] — Brook’s We arf & Bull Wharf, 
Ltd. v. Goodman Bros., No. 80a, ante . 

85b. Duty due on first entry.] — Brook’s 

Wharf & Bull Wharf, Ltd. v. Goodman 
Bros., No. 80a, ante . 


Part VI. — Excise Duties 


Sub-sect. 1. — Betting Duty (Vol. XXXIX., 
p. 232). 

Note. — This Duty was abolished by Finance 
Act , 1930 (c. 28), s. 4. 

Add the following case : — 

93a. Who liable to duty — Club — Managing 


totalisator.] — A limited co. was the pro- 
prietor of a club formed for social inter- 
course. Upon the club premises betting on 
horse races was transacted through the 
instrumentality of two machines, called 
totalisators, owned by the co. A worked by 
the co.’s servants. Any member desiring to 


treble the duty paid value of the cattle, 
for which the Comrs. of Customs had 
elected to sue. A statement had been 
given by deft, to the polioe in which he 
professed to account for the history of 
the cattle. No evidence was given at 
the hearing of the complaint at petty 
sessions contradicting deft.’s state- 
ment. At the conclusion of oom- 
nlainant’fl case before the Justices 
it was submitted on behalf of deft, that 
as no evidence of mens rea on the part 
of deft, bad been given, deft, was 
entitled to a direction. On behalf of 
complainant it was submitted that by 
reason of the provisions of sect. 16 (2) 
of Finance Act, 1934, it was not 
necessary In proceedings under sect. 1 86 
of Customs Consolidation Act, 1876, 
claiming penalties for harbouring un- 
customed goods to establish mens rea 
on the part of deft. The Justices 
refused the application for a direction 
made on behalf of deft. Sc convicted 
deft, of the offence charged but stated 
a case for the opinion of the King's 
Bench Division : — Held : the Justices 
were wrong in law in holding that it 
was not now xteoeasary for the com- 
plainant by reason of the provisions 
of sect. 16 (2) of Finance Aot, 1934. 
to establish mens rea on the part of 
oeft., $z the onus of proving guilty 
knowledge stlU lay upon the prosecu- 
tion.— K. (Kino) v. Gass, [19361 N. I. 
i44. — nt 

SQ. Evasion of duty — Onus of proof.] 
— Deft, was charged at petty sessions 
on Sept. 36. If $4, with being knowingly 
oonosrned in an attempted evasion of 


customs duty by dealing with two 
cattle imported from the Irish Free 
State into Northern Ireland with 
intent to defraud, contrary to sect. 180 
of Customs Consolidation Act, 1876. 
Tho principal evidence against deft, 
was a certificate signed by order of the 
Ootnrs. of Customs Sc Excise to the 
effect that some of the cattle in respect 
of which he was charged were found 
in the possession or control of C. O'D., 
on July 13, & that on July 15 some of 
the same cattle were found in possession 
of A. M., & that C. O’D. Sc A. M. being 
required to furnish proof that the goods 
had not been imported from the Irish 
Free State or that customs duty had 
been paid on them, did hot furnish proof 
to the satisfaction of the Comrs. of 
Customs & Excise as provided by sect. 
16 of Finance Act, 1934. The Justices 
convicted deft, of the offence with 
which he was charged, but stated a 
case for the opinion of the King’s 
Bench Division as to whether they 
were right in law in oonvicting deft, 
of the charge, & whether the certificate 
related only to the goods & was valid 
Sc admissible in evidence against any 
person dealing with the goods, whether 
such persor is or is not named in the 
certificate, & whether if admissible the 
certificate casts the onus of proof 
upon deft, though not named in the 
certificate : — Held : the certificate was 
wrongly admitted tn evidence against 
deft. A his conviction should not stand ; 
also, as deft, was never required to 
explain his possession of the cattle 
8c was afforded no opportunity Q f 
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making an explanation, sect. 10 of 
Finance Act, 1934, never applied to his 
case. Sc tho onus of proof rested on tho 

f >roHecutlon & not on deft. — It. 
Kmbiwon) v. Haughkv, [1936] N. I. 
186 .— IR. 


PART V. SECT. 

im. Destruction of Government uxire* 
house — No liability for warehouse 
charges.] — Rum, stored in rosp.’H name 
In a Govt, public warehouse in Fort of 
Spain from & after Aug. 30, 1930, was 
destroyed with the warehouse by fire 
on June 25, 1932. In a suit by the 
A.-G. of Trinidad & Tobago against 
resps. for warehousing chargOH at the 
monthly rental rate provided for in the 
rules made under the Ordinance : — 
Held : that the Ordinance provided a 
complete scheme for the recovery of 
warehousing charges from tho owner of 
spirits warehoused on his withdrawal 
or re-warehousing of the spirits ; a 
right to recover chargee by suit was not 
contemplated & could not be extracted 
from tne terms of the Ordinance a 
contingency such as the present was 
not provided for & tho Govt, had no 
right to suit resps. 

Judgment of the Supreme Ct. 
affirmed for a different reason : there 
was not a frustrated agreement but no 
agreement at ail. the rights of the 
parties being wholly prescribed by the 
Ordinance. — A.-G. or Trinidad Sc 
Tobaqo v. Gordon Grant & Co., Ltd., 
[1935] A. 0. 632 ; 104 L. J. P. 0. 82 ; 163 
L. T. 441. P. O. — WEST INDIES. 
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use these machines for the purpose of backing 
horses applied to join the club pool, &, if 
elected as a pool member, he became entitled 
on payment of a small subscription to operate, 
& for this purpose he was supplied with 
credit vouchers of varying amounts. Under 
the rules of the pool 10 per cent, of the gross 
amount of the stakes on each race was 
retained by the co. in respect of the facilities 
provided <fc the expenses of management, & 
the balance was divided among the backers, 
called in the rules “ investors,” of the winning 
horse in the proportion of their stakes. The 
winnings for each week were paid by the co. 
from its own funds irrespective of any possible 
loss owing to dishonour of the vouchers. 
The rules provided that the club acted simply 
as a distributing agent. Upon an information 
preferred by the A.-G. against the co. alleging 
that the co. was liable to pay betting duty in 
respect of wagers on horse races made by mem- 
bers of the club by means of these machines 
it was admitted that the co. was a bookmaker 
& that the transactions in question were bets 
within Finance Act, 1920 (c. 22), s. 15 : — Held : 

. the bets were not made with the co., but by 
the members inter sc, & the claim of the Crown 
failed. — A.-G. v. Luncheon & Sports Club, 
• Ltd., [1929] A. C. 400 ; 98 L. ,T. K. B. 359 ; 
141 L. T. 153 ; 45 T. L. R 294, B. L. 

Annotations : — Consd. National Pari-Mutuel Assocn., Ltd. 
v . R. (1930), 47 T. L. R. 110 ; Everett v. Shand (1931), 
145 T. L. It. 216 ; Shuttleworth v. Leeds Greyhound 
Assocn., [1933] 1 K. B. 400 ; Streathara Cinema, Ltd. 
v. John McLauchlan, Ltd. (1933), 31 L. G. R. 219. Apld. 
•Klderton v. United Kingdom Totallsator Co., [1935] Ch. 
373. Retd. Baker v. Sillitoo (1931), 47 T. L. It. 632; 
Daniels v. Pinks (1930), 100 L. J. K. B. 337 ; Samuel v. 
Adelaide Club, Ltd., [1934] 2 K. B. 69. 

93b. Employee of bookmaker.] — A book- 

maker, who held a bookmaker’s certificate 
& also an entry certificate in respect of certain 
promises, had in his service at the premises 
an employee, who received a weekly salary 


& was the only person employed there. 
The employee had sole charge of the premises 
in the absence of the bookmaker, who 
attended race meetings in other towns during 
the flat racing season, & had on one occasion 
been absent from the premises for ten days 
consecutively. Although the employee had 
no authority to open new accounts in the 
absence of his employer, he could accept 
personal bets & bets over the telephone, 
& he had said that he had no responsibility, 
but answered the telephone & recorded 
messages. On a certain date the employee 
when in sole charge of the premises was seen 
to take, two or three bets on the telephone 
& enter them upon a slip, he himself not 
holding a bookmaker’s certificate. On proof 
of these facts ; — Held : the employee carried 
on business as a “ bookmaker ” within 
Finance Act, 1926 (c. 22), s. 18 (1). — Lake 
v . Cronin, Hunt v. Cronin, [1929] 1 K. B. 
31 ; 98 L. J. K. B. 47 ; 140 L. T. 118 ; 92 
J. P. 191 ; 44 T. L. R. 819 ; 72 Sol. Jo. 640 ; 
28 Cox, C. C. 554 ; 20 L. G. R. 568, D. C. 
Payment under mistake of fact.] — See 
Mistake, No. 30a, ante . 

Sub-sect. 6. — Other Cases (Vol. XXXIX., 
p. 232). 

93c. Safeguarding Acts— Construction — Duty of 
court to consider intention of Legislature — 
Duty on “ packing or wrapping paper.”] — 

Powell Lane Manufacturing Co., Ltd. v. 
Putnam (1928), [1931] 2 K. B. 305, n. ; 100 
L. J. K. B. 347, n. 

Annotation : — Folld. Newman Manufacturing Co. v. Marrable 
(1930), 100 L. J. K. B. 345. 

93d. Duty on “ buttons.”] — By 

Finance Act, 1928 (c. 17), s. 9 (1), a customs 
duty is imposed on buttons imported into the 
United Kingdom. By sect. 9 (3) the ex- 
pression “ buttons ” means buttons made of 


PART VI. SECT. 4, SUB-SECT. 1. 
*h. On what Ms exigible — Ready - 
money office-betting.] — Smith v. Adam, 
[1929] S. C- (J.) 33.— SCOT. 

•j. Any bet by bookmaker — 

Street 6cL] — A licensed bookmaker who 
made a bet in the public street under 
circumstances which might possibly 
have made him liable to prosecution 
under Street Betting Act, 1906, held 
liable to pay the betting duty imposed 
by Finance Act, 1926, 8. 24, in respect 
of said bet. The section is not 
limited to bets either upon a horse race 
or upon a greyhound coursing contest, 
but the words 44 8c, in every other case, 
5 per pent, of the amount of the bet 44 
oover every other cose of a bet mode 
by a bookmaker. — A.-G. v. Meehan, 
[1932] I. R. 61.— IR. 

•k.' Statutory power to issue " tar- 
paid betting pads ” — Authorised issue 
of 44 betting sheets "—Valid.)— Held : 
egulattona made by the Revenue 
Comrs. unde* Flnanoe Act, 1926, s. 25. 
by which provision was made for the 
issue of 44 official betting sheets 44 were 
infra vires. — A.-G. v . M'LouanUN, 
[1931] 1. R. 430.— IR. 

PART VI. SECT. 4, SUB-SECT. 6. 

e. Affd . sub nom . Dominion Press, 
Ltd. v . Customs & Excise Minister, 
[1928] A. C. 340 ; 97 L. J. P. C. 91 ; 
139 L. T. 338. 

f i. Bquitalile mortgagee or 

pledgee realising security .) — The sales 
tax was not Intended to be imposed 
upon the person realising, by means of 
sale, property pledged to him to secure 
a debt ; a going oonoern was in con- 


templation. — R. r. Dominion Bank, 
[1930] 1 D. L. R. 604 ; 11 C. B. R. 152 ; 
04 O. L. R. 448.— CAN. 

f |i. Retail florist. Y— A oo. 

which carried on business as a retail 
florist went into voluntary liquidation. 
In the course of Its business, both prior 
to & during the liquidation, the co. 
( inter alia), made up & sold wreaths, 
bouquets, posies, floral baskets & 
sheaves of flowers. Neither the co. 
nor the liquidator were registered as a 
manufacturer or as a wholesale mer- 
chant under Sales Tax Assessment 
Acts, 1930-31. During the course 
of the liquidation the liquidator sold 
the office furniture of the co., which 
had been acquired prior to Aug. 1, 
1930. The co. was assessed for sales 
tax both on the sales of the floral 
articles & on the sale of the office 
furniture : — Held : the co. was a 
manufacturer within Sales Tax Assess- 
ment Acts, 1930-31, & therefore 

sales tax would have to be paid on the 
the sales of the floral articles. Also, 
as the co. was a manufacturer, the co. 
was liable to pay sales tax ou the sale 
of the offloe furniture, such articles, 
even though not manufactured by the 
company, being manufactured goods 
within the Acts. — Re Searls, Ltd. 
(1932), 49 N. S. W. W. N. 195 ; 2 
A. T. D. 129.— AUS. 

f Hi. Shorthand writers At 

typists . J — Defts. were professional short- 
hand writers licensed under the 
Evidenoe Act, 1928 (Viet.), Sc typists. 
Their business consisted chiefly of 
reporting judicial proceedings pursuant 
to the provisions of Evidence Act. 
They were remunerated for this .work 


by feos prescribed under the Act, which 
consisted of fees specified for attendance 
at the proceedings, including the taking 
of notes, 8c fees caloulated by the folio 
for transcripts supplied to the parties. 
Sometimes, with the consent of the 
parties, they supplied transcripts to 
other persons. They also reported 
conferences & meetings of various 
bodies. Occasionally they were in- 
structed to take shorthand notes & not 
to supply a transcript, & sometimes to 
make copies of documents. Defts. 
usually supplied the paper Sc other 
materials required for the preparation 
of transcripts. For work done other- 
wise than under Evidence Act their 
fees were fixed by private arrangement, 
& in general approximated to those 
chargeable under the Act : — Held : 
defts. were not engaged in the manu- 
facture or production qf goods or 
commodities within Sales Tax Assess- 
ment Act (No. 1), 1930, Sc were, there- 
fore, not obliged to register or give 
security thereunder. — Adams v. Rau, 
[1932] Argus L. R. 87 ; 46 C. L. R. 
672.— AUS. 

f lv. Distributing agent — 

Goods imported in parts <& assembled .) — 
Deft. co. Is the distributing agent in 
New South Wales Sc Queensland of a 
well-known English make of motor 
cycles. The motor cycles are im- 
ported by deft. co. from England in 
cases, each case containing all the 
parts necessary to complete a motor 
cycle, with the exception of tyres Sc 
tubes. Before exportation the parts, 
of each cycle are assembled Sc, with old 
tyres Sc tubes retained for the purpose, 
the motor cycle is submitted to a 
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any material, & whether finished or un- 
finished, of a description commonly used for 
the fastening or decorating of wearing 
apparel or household linen, not being buttons 
forming part of any other article. Beads 
or button blanks, nearly spherical in shape, 
made of trocas shell & perforated by one 
hole were imported into the United Kingdom. 
After grading them the importers made or 
completed the making of them into shoe- 


buttons in the United Kingdom, by the 
insertion of shanks by means of a machine 
into & through the noles, & then sorting, 
cleaning, dyeing, repolishing & resorting 
them for shade. The cost of the shanking 
was one-seventh of the total cost of tho com- 
pleted artiole ; material, labour & a pro- 
portion of overheads : — Held : in deciding 
what is the meaning of the expression “ un- 
finished ” button in sect. 9 (3), the ct. should 


practical test on a road. Upon 
arrival at deft, co.'s works in Sydney 
the parts are removed from the 

E articular case & re-assembled, usually 
y a lad with the aid of a spanner, 
&, tyres & tubes locally purchased 
having’ been fitted thereto, the motor 
cycle is then ready for sale : — Held : 
deft. oo. is not a manufacturer within 
Sales Tax Assessment Act (No. 1), 
1930, Sc is not obliged to register as 
such. — I rving v. Munro & Sons, Ltd. 
1932), 46 C. L. It. 279.— AUS. 

n i. Imported goods — 

Change in form on coming out of bond. ] — 
Held: where goods Imported are so 
changed before taking them out of 
the bonded warehouse for consumption 
that they take on a form altogether 
different from that in which they were 
Imported, the sales tax, under the 
Special War Revenue Act, 1915, should 
be calculated on the sale price of the 
goods after such change, ot not upon 
the duty-paid value thereof as imported 
In bulk. — R. v. Dominion Distillery 
Products Co., [1928] Exch. C. R. 170. 
—CAN. 


n li. Exempting regulation 

of Minister of Customs & Excise — 
Necessity for strict compliance .] — A.-G. 
for Canada v. Goldberg (Ont.), 
[1929] 1 D. L. R. 711 —CAN. 

n iii. Sale by manufacturer 

to sales agency — Tax computed on price 
charged by sales agency to trade.)- — R. 
v. Capuano & Pasqualb Co. (Que.), 
[1929] 1 D. L. R. 1004.— CAN. 


n lv. .] — A.-G. 

for Canada v. Coleman Products Co. 
(Ont.), [1929] 1 D. L. R. 658.— CAN. 


n v. On beverages .] — The 

word " beverages ” in Sched. II. of 
Special War Revenue Act, 1915, con- 
trols the whole classification of the 

B roducts referred to in that portion of 
tie sched. which is introduced by said 
word. The produot In question herein 
whloh was sold by deft, to “ bottlers ” 
&. after certain Ingredients were added 
to It by the latter, was sold by them 
to the consuming public : — Held : not to 
be a 44 beverage in the condition In 


which it was when sold by deft. — R. 
». Whistle Co. (of Canada), Ltd., 
[1929] 3 W. W. R. 30 : 38 Man. L. R. * 
34 7^ affd.,mS0l 1W. W. R. 92 ; 1 

CAN.’ 


1000; 38 Man. L. R. 420.— 


n vi. Market price .] — The 

shares of both deft. cos. outside of 
qualifying shares, were owned & held 
by P. Co. of Delaware, U.S.A. Pre- 
vious to 1924, C. Co., Ltd., manu- 
factured Sc sold soap Sc toilet articles 
at Toronto & in that year P. M. Co. 
(Ontario), Ltd., was organised to take 
ovor the manufacturing end of the 
business. The business of both cos, 
was carried on in the same premises & 
the offloers of both were the same. 
The manufacturing co. sold the major 
portion of Its products to the selling 
oo. on the basis of costs plus 15 per 
cent, profit. The Crown claimed that 
the manufacturing, or alternatively 
both cos. were liable for the sales tax 
upon the basis of the Bales price to the 
public by the selling oo., namely, the 
market price. — Held: the selling price 
arranged between the two deft. cos. was 
not the sale price within the statute. 
In a taxing statute where the tax is 


based on the selling price of goods, sale 
price can only mean the market price 
unless there are express words say tug 
it ia some other kind of price. — It. v. 
Colgate- Pa i.moltvk-Pket Co., Ltd. 
& Paiaiolivk Manufacturing Co. 
(Ontario), Ltd., [1932] Ex. C. It. 
120 ; varied sub nom. Palmolive 
Manufacturing Co. (Ontario), Ltd. 

V. R. & SOLGATE-PALMOLrVE-PEET 
Co., Ltd., R. v. Colgate-Palmolive- 
Pert Co., Ltd. & Palmolive Manu- 
facturing Co. (Ontario), Ltd., [1933] 
S. O. R. 131 ; 2 D. L. R. 81 —CAN. 

n vil. Selling price .] — 

Rosp. co. was engaged iu the business 
of wholesale dealers in, & dyers & 
dressers of, raw furs : it purchased 
raw furs or skins, dressed & ayed them 
& then sold them to other furriers or to 
retailors. Resp. paid the tax com- 
puted on tho actual selling price ; but, 
claiming that it should have been com- 
puted on the current market value 
of the dressed furs, under the regula- 
tion quoted below, reap, sued to rocover 
the amount alleged to have been over- 
paid, i.e. it urged that it should have 
only paid the tax imposed on dyers & 
dressers \<>o were performing that 
work for ulhors : — Held: the Bales 
made by resp. were sales within tho 
scope of sect. 88 of Special War Revenue 
Act ; & the tax payable by resp. should 
bo computed on the actual selling price 
of the dressed furs & not on its current 
market value. — R. r. Vandkwegitk, 
Ltd., 11934] S. C. R. 244 ; 3 D. L. R. 
57.— CAN. 

n viil. Inclusion of excise 

ia x.\ — Resp., a licensed manufacturer 
under Part XIII. of Special War 
Revenue Act, manufactured & sold 
playing cards. It paid tho sales tax ou 
all cards sold, said tax being computed 
on the sale price of the cards exclusive 
of the excise tax imposed by sect. 82 of 
the Act. The Crown contended that 
the sales tax should have been com- 
puted on the sale price including the 
excise tax ; — Held : the excise tax 
should have been Included in the sale 
price of such cards for the purpose of 
calculating the sales tax. The de- 
finition of ” sale price " in tho Act Is 
very comprehensive : 44 sale price ** is 
inclusive of every item entering Into the 
price just before the consumption or 
sales tax is added & must therefore 
include the excise tax. — IL v. Con- 
solidated Lithographing Manu- 
facturing Co., LTD., [1934] S. C. R. 
298 ; 2 D. L. li. 161.-^CAN. 

o. affd. sub nom. Bradshaw ©. 
Minister of Customs <8r Excise, 
[1928] 2 D. L. R. 352 ; [1928] S. C. R. 
54— CAN. 

o i. Exemption of goods exported 

— Onus of proof. J — Held : the Act 
being a taxing statute, must bo con- 
strued strictly, & the onus was upon 
the Crown to show that dofts. came 
within the taxing provisions, but 
the exemption of goods “ exported ” 
being In the nature of a proviso. It 
was incumbent upon defts. to plead 
it, Sc the onus was upon them to show 
that they came within it. — R. v. 
Gooderham Sc Worts, Ltd., [1928] 
3 D. L. R. 109 ; 62 O. L. R. 218.— CAN. 

o II. Meaning of export .) — 

The words "sale” Sc “export** as used In 
the Act, mean a sale 8c export by the 
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manufacturer or produoor, the exporta- 
tion being an act consummating a trans- 
action to which the tax doeB not apply. 
The languago of the proviso relates only 
to exportation by the manufacturer, & 
cannot be extended to a ease where 
the manufacturer loses control of the 
goods by selling & disposing of the 
same to a purchaser In Canada. — R. t\ 
Frowde, Ltd., [1929] 2 D. L. R. 721 ; 
Ex. C. li. 119; affd., [1930] S. C. R. 
375 ; 2D. L. R. 725 —CAN. 

o 111. .] — Special War 

Revenue Act, 1915, of Canada, as 
amended by later statutes, imposes 
gallonage tax and the sales tax upon 
specified goods^ including beer, manu- 
factured in Canada. It is provided, 
however, that gallonage tax shall not 
be payable 44 when such goods are 
manufactured for export unaer regula- 
tions proscribed by the Minister of 
Customs & Excise,” & that sales tax 
shall not bo payable on ** goods 
exported,** with a provision for a 
refund on “ domestic goods exported 
under regulations ” similarly pro- 
scribed : — Held: the exemption from 
gallonage tax, like that from sales tax, 
applied only to goods actually exported, 
& It operated although no regulations 
had been proscribed ; & an export of 
beer to the U.S.A. was within the 
exempting pro visions although tho 
Import was contrary to the law of that, 
country. Further, beer sold to a 
purchaser in the U.S.A. was within 
the exemptions whore it had been 
consigned to him at a Canadian port, 
& was proved to have been shipped 
from there into the U.R.A. in smaller 
consignments, mostly to sub-pur- 
chasers. — Carlino Extort Brewing 
& Malting Co., Ltd. v. R., [1931] 
A. C. 435 ; 100 L. J. P. O. 140 ; 145 
L. T. 20 ; 47 T. L. R. 310, P. C.— CAN. 


o iv. Exemption of magazine — 

What ia.] — Held: the pamphlet In 
question, printed by deft, monthly for 
the Canadian Kodak Co., Ltd., & 
called 44 Kodakory.” was a 44 maga- 
zine,” & as such exoinpt from sales 
tax. The word 44 magozHo ” in the 
exempting provision is used In Its 
ordinary sense & muHt he construed & 
applied In that sense. Its Tieanlng in 
ordinary usage discussed, with regard 
to its application to the pamphlet in 
u uestion . — Mi ln - Bi no ii am Phi nti no 
C o., Ltd. v. R., [1930] 8. C. U. 282: 
2 I>. L. R. 2(53 ; re vsg., R. v. Miln- 
Bingham Printing Co., Ltd., [1929] 
Kx. C. R. 133.— CAN. 


o v. Government charge on assets 

of person indebted for sales taxes — 
Meaning of assets .] — In 12 & 13 Geo. V., 
o. 47, s. 17, which sect, gave tho Crown 
a first charge on the assets of a person 
indebted for sales taxes, the word 
** assets '* was not Intended to include 
any other assets tbau such as were 
the property of tho debtor at the time 
Ids assets were sought to be 
admiulatored or distributed.— R, v. 
Hyde, (1928) 2 W. W. R. 253.— CAN. 


o vi. .] — Goodman 

Sf A.-G. for Canada v . Bank of 
Toronto (1924), 56 O. L. R. 318.— CAN. 

o vil. Effect of section — 

Priority of Crown on insolvency — Not 
lien.] — R. v. Dominion Bank, [1930] 
1 D. L. R. 664 ; 11 C. B. R. 152 ; 64 
O. L. R. 448.— CAN. 
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o viil. Liability of purchaser 

of goods not subject to tax.] — R. v. 
jack Pine Lumber Co. 8c Canadian 
Bank or Commerce, [1928) 4 D. L. R. 
970 ; [1928] 3 W. W. R. 419.— CAN. 

o lx. Liability of purchaser 

without notice .] — A bank advanced 
money to a manufacturer, took an 
aeeigrnment of a chattel mtge. on his 
assets 8c seized 8c sold thereunder 
without knowing that he was indebted 
to the Crown for sales taxes 8c without 
Inquiring into the question. The 
Crown issued an Information claiming 
damages for oon version, the seizure 
being alleged to constitute the con- 
version, & a declaration that the bank 
was indebted to the Crown for the 
taxes collected by the manufacturer 
8c paid to the credit of his account 
with the bank. The mortgaged goods 
were still intact on the manufacturer’s 
premises : — Held : no liability had 
been established against the bank. — 
R. v. Banquk Canadiknnb Nationals 
(Man.), [1929] 2 W. W. R. 608 ; affd., 
[1930] 2 W. W. R. 580; 4 D. L. R. 
441 ; 39 Man. L. R. 108.— CAN. 

ox. By one company for 

another — Joint control.] — Deft. co. 
manufactured bricks & sold its entire 
output to the V. Oo., paving the sales 
tax on the sale price of such bricks. 
The T. Co. sold these brioks by retail 
together with other builders* supplies, 
& bricks purchased from other manu- 
facturers. For all practical purposes 
tho control of both cos. was in one J. A. 
W. & his wife. The Crown contended 
that the Victoria Co. was merely th: 
agent of deft. co. in the sale of its 
bricks 8c that deft. co. was therefore 
taxable on the sales price of the V. 
Oo. : — Held : the two cos. are separate 
entities even though controlled by the 
same persons, 8c though the officers 8c 
shareholders of the two cos. are much 
the same 8c the oos. have business 
relations with each other those facts 
alone do not constitute the one oo. 
the agent of the other. — R. v. B. C. 
Brick 8c Tile Oo., Ltd., [1930J 
Ex. O. R. 71 ; 3 D. L. R. 23.— OAN. 

o xi. Effect of repeal — On lien of 

Crown for taxes.] — Ite Wilner, [1928] 
2 D. L. R. 396 — CAN. 


o xli. On liability incurred 

before repeal .] — In view of Interpreta- 
tion Act. s. 10, a liability for sales 
taxes under speaiai War Revenue Act, 
1915, 6c amendments thereto, which 
was incurred prior to enactment of 
1925 Act, c. 26, s. 9, remains in foroe. — 
R. v. Banque Canadienne Nationals 
(Man.), [1929] 2 W. W. R. 668.— CAN. 

o xiii. Goods manufactured — By 

contractor for company. J — R. v. 
Dominion Press Oo., [1928] Exch. 
0. R. 122.— CAN. 


o xiv. For person's own 

use .] — When goods are manufactured 
8c produoed in Canada, not for sale, 
bnt for the use of the manufacturer or 

B roducer, such transactions are for 
ne purposes of the Aot to be regarded 
as sales. — R. v. Bank of Nova Bcotia. 
[1929] Ex. O. R. 155 ; [19301 1 D. L. R. 
721 ; S. C. R. 174.— CAN. 


o xv. Used for 

purpose for which made.] — Reap, was a 
manufacturer of lumber for sale, 8c 
oonsumed % portion In construction 8c 
building operations, carried on over a 
period of years, the lumber so oonsumed 
having been taken from stock in Its 
yards, produced 8c manufactured in 
the ordinary course of its business of 
manufacturing for sale, & not produced 
or manufactured especially for the 
purpose for which It was used ; — 
Held : reap, was liable, under Special 
War Revenue Act, R. S. C., 1927, 
ss. 86, 87, for sales tax on the lumber 
so oonsumed. The intention of the 
Act was to levy the tax on the sale 
price of all goods produoed or manu- 
factured In Canada, whether they be 
sold by tho manufacturer or oonsumed 


by himself for his own purposes. — R. 
v. Fraser Companies, Ltd., [10311 
S. C. R. 490 ; 3 D. L. R. 145.— CAN. 


o xvi. Samples .] — 

Deft., In the course of Its business as a 
manufacturer of pharmaceutical pre- 
parations, pat up in special small 
packages & distributed free amongst 
physicians 8c druggists samples of Its 
products, to acquaint them with their 
character & quality. The question 
in issue was whether or not deft, was 
< liable for the consumption or sales 
tax In respect of the samples, under 
sects. 86 (a) 8c 87 (d) of Special War 
Revenue Act, R. S. C., 1927, o. 179. 
Clause 4 of the special case agreed on 
stated that “ the cost of producing 
such samples was paid by [deft.] as 
a necessary expense of business, & 
[deft.] in its books treated such ex- 
pense as a necessary oost of production 
of articles manufactured & sold, in 
respect of whloh last-mentioned articles 
[deft.] has paid sales tax ” : — Held : 
the " use ” by the manufacturer or 
producer of goods not sold, dealt 
with in sect. 87 (d), includes any use 
whatever that he may make of such 
goods, & Is wide enough to cover their 
‘ use " for advertising purposes by 
their distribution as free samples, & 
would have ooverertl their use in the 

E resent case, 8c the samples would 
ftve been subject to the tax, but for 
said clause 4 of the special case, which 
must be taken as an admission that the 
sales tax had already been paid upon 
the cost of producing the samples for 
free distribution, In which case to hold 
them now subject to the tax would 
Involve double taxation, whloh the 
legislature should not be taken to 
have intended. — R. v. Henry K. Wam- 
polk & Co., Ltd., [1931] 8. O. R. 494 ; 
3 D. L. R. 754.— OAN. 

o xvli. " Leads.”}— Deft. 

carried on both the business of a saw 
mill & the business of coal mining, 8c 
manufactured at its mills “ leads ” for 
use In its mining operations. In some 
isolated oases it would purchase such 
” leads ” in the market for the same 
purpose. These " leads ” are logs put 
through the mill, sawn in half longi- 
tudinally & again into the required 
lengths for the use aforesaid : — Held : 
such ** leads ” were manufactured at 
deft. ’a mill 8c used by them not in the 
course of manufacturing the same, but 
were used in a different 8c distinct 
undertaking or operation quite apart 
from manufacturing of the same at 
their mill, 8c they were manufactured 
articles bought & sold on the market, 
& clearly within the Aot. — R. v. 
Miramiohi Lumber Co., Ltd., [1929] 
Ex. C. R. 172 —CAN. 


o xviii. Tyres retreaded .] — 

Deft.’s business is that of retreading 
used automobile tyres. Some of these 
tyres are retreaded for customers to 
whom deft, returns the Identical tyres 
given it for treatment, the customer 
paying the usual charge for this work. 
Deft, also sells retreaded tyres from 
stook to the public, 8c in other instances 
exchanges a retreaded tyre from stook 
for an old tyre, receiving as considera- 
tion the usual charge for retreading a 
tyre : — Held : where deft, retreads 
tyres for customers to whom it returns 
the identical tyres given it for treat- 
ment there is no liability for sales 
tax or excise tax ; the tyres deft, 
sells or exchanges from stock after 
retreading are “ goods produced or 
manufactured ” by deft, within 
sect. 86 (1) (a) of the Special War 
Revenue Act, & are "tyres manu- 
factured or produoed ” by deft, within 
sect. 80 & Sched. 11 of the Act ; & 
deft, was liable to pay in respect thereof 
the sales tax 8c excise tax imposed by 
said sects, accordingly. — R. v. Boult- 
bee. Ltd., [1938] Ex. C. R. 187 ; 3 
D. L. R. 664.— CAN. 

o xix. Wins.}— The ques- 

tion of whether wine is “ m anu fa c- 

1ft 


tured ” for purpose of sales tar is one 
of fact. — R. v. Martin, [1938] 3 
D. L. R. 740 ; O. R. 128.— CAN. 

o xx. Who is '* manu- 

facturer ” — Not merchant tailor .] — 
Minister of National Revenue v. 
Ooulnik & OO., LTD,, [1932] 4 D. L. R. 
412.— OAN. 


o zxi. — — — A 

merchant tailor who sells by retail, 
but also makes uniforms tor the em- 
ployees of oos. is not within the 
definition of merchant tailor in Special 
War Revenue Act, R.S.C., 1927, so 
as to be exempt from sales tar payable 
by a manufacturer. — Minister of 
National Revenue v. Ooulnik 8c Oo., 
[19351 1 D. L. R. 30.— CAN. 


o xxil. .] — Special War 

Revenue, R. S. O., 1927, does not 
impose any consumption or sales tax 
upon a person who, not being 6 manu- 
facturer by trade, manufactures or 

S roduoes. for his own use 8c with no 
itent of disposing of it by sale or 
otherwise, an object or article, which 
is not used in connection with any 
trade or business. — R. v. Shelly, 
[1935] Ex. O. P. 179 ; [1936] 1 D. L. R. 
415.— CAN. 


o xxiii. .] — Deft, pur- 

chased in bulk lots, by the pound, old 
motor vehicle tyres whloh could no 
longer be used as such, paying for 
them at so much per ton. These 
worn-out tyres were treated 8c re- 
treaded by deft., the number 8c name 
of the manufacturer of the original 
tyre remaining apparent on the side 
wails along with the serial number 
marked thereon by deft. These rebuilt 
tyres were sold under the name Biltrlte 
Tyres to casual purchasers or whole- 
sale dealers ; deft, also carried on a 
mail order business in suoh tyres : — 
Held : deft, was a manufacturer within 
the scope of Special War Revenue 
Aot, R. S. O., 1927, o. 179, 6c amend- 
ments thereto, & liable to pay the sales 
8c excise taxes 8c licence fees provided 
in suoh Aot. — R. v. Biltrite Tyre Oo., 
[1937 J Ex. C. R. 1: affd. [1937] 
S. O. R. 364 ; 2 D. L. R. 417.— CAN. 


oxxiv. Partnership dr 

limited company.] — R. v. Plotkins, 

[1939] Ex. 0. R. 1.— CAN. 

o xxv. To what sales applicable.] 

— Sales tax imposed by Sales Tax 
Acts (No. 1), 1930, is chargeable on 
goods manufactured in Australia, 8C 
treated by the manufacturer as stock 
for sale by him by retail prior to 
Aug. 1, 1930, where such goods were on 
that date or afterwards sold, either to 
persons not registered under Sales Tax 
Assessment Acts (Nos. 1-9), 1930, or 
to persons who had not under those 
Aots quoted their certificate of registra- 
tion. — Taxation Comb. v. Beard, 
Watson 8c Co., Ltd., [1931] Argos 
- L. R. 278.— AUS. 


o xx vi. Priority of Crown in 

winding up. 1 — In the winding-up of a 
oo. under Cos. Act, 1899, the Common- 
wealth Govt, is entitled to priority 
over unsecured creditors for the amount 
due from the co. in respect of unpaid 
sales tax . — Re Keep, McPherson , Ltd. 
(1931), 48 N. S. W. W. N. 1£0. — AUS. 

o xxvil. When tax exigible. } — Deft. 

co., a manufacturer of chooolate pro- 
ducts subject to the tax, sought to 
avoid payment of the increased tax by 
accepting orders for future delivery of 
goods which were set apart in its ware- 
house Sc marked “ Reserved stock 
sold.” There* was no identification of 
the particular goods representing the 
order of any individual purchaser. 
When a customer wished delivery of a 
portion of the goods ordered they would 
be taken from the reserved stock 8c 
payment made when shipped. Deft, 
notified the Department of National 
Revenue each month of the quantity 
of goods thus sold k later remitted the 
tax thereon calculated at the rate to 
1 per cent. The action was brought to 
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consider the object of the sect., which is to 
protect the English button trade. The 
statute was directed against those who 
imported goods, which were not quite 
buttons, but upon which the bulk of the work 
had been done abroad, very little remaining 
to be done by the manufacturers in the 
United Kingdom. The bead or button blank 


was an “ unfinished ” button within 
sect. 9 (3 ). — Newman Manufacturing Co. 
v. Markable, [1931] 2 K. B. 297 ; 100 L. J. 
K. B. 345 ; 145 L. T. 117. 

93e. Duty on buttons — “ Unfinished ” buttons — 
What are.] — Newman Manufacturing Oo. 
v . Markable, No. 93d, ante . 


recover the amount of the tax calculated 
at the rate of 4 per cent, upon the sale 

S lice of goods sold after Mar. 2, 1931, 
: delivered after June 2, 1931 : — 
Held : the tax was exigible by the 
manufacturer when the transaction 
was finally consummated by delivery 
of the goods to the purchaser, regard* 
less of the precise date of sale, or where 
or when tne title to the goods passed 
to him. — R. v. William Neilson, 
Ltd., [1934J Ex. O. R. 124.— CAN. 


o xxviil. Exemption of newspaper s 

Whai are.] — The daily stook exchange 
sheets, issued in respect of transactions 
on the Montreal Stock Exchange & the 
Montreal Curb Exchange, & the weekly 
comparative reviews of transactions 
on the two exchanges fall within the 
meaning of the word “ newspapers ’* 
as used in Sched. III. of Special War 
Revenue Act & therefore exempt from 
taxation under the provisions of that 
Act. — R. v. Montreal Stock Ex- 
change, R. v. Exchange Printing 
Co., [1935] S. 0. R. 014 ; 4 D. L. R. 
630.— CAN. 

o xxix. Exemptions under Salta 

Tax Assessment Act. No. 1 — “ Cakes ** 
— Sponge.] — Sales Assessment Act, (No. 
1), 1930, expressed an exemption from 
sales tax of “ pastry but not including 
oakes or biscuits ” : — Held : " Rponge r ’ 
came within the description of “ cakes ” 
in the Sohed., & accordingly that applt. 
was liable to pay sales tax. — Herbert 
Adams Proprietary, Ltd. v. Federal 
Oomrs. or Taxation (1933), 47 

O. L. R. 222.— AUS. 

o xxx. ** Boxes, cases or 

crates *' — Beer casks.] — A kilderkin cask 
is a cask or barrel made to hold about 
seventeen gallons of beer when filled : — 
Held : the definition in Sohed. I. was 
not wide enough to exempt these 
particular articles from sales tax. — 
Federal Comr. of Taxation v. 
Fisher’s Cooperage Pty., Ltd. (1933), 
2 A. T. D. 877 : 7 A. L. J. 282.— AUS. 

o xxxl. “ Flour *’ — Self - 

raising flour.] — ** Self-raising ” flour Is 
not “ flour ” within Sched. I. of Sales 
Tax Assessment Acts (No. 1), 1930- 
31. — Jackett v. Deputy Federal 
Comr. or Taxation, [1932J S. A. S. R. 
405 ; 2 A. T. D. 203.— AUS. 


o xxxii. Intention of Ad — Taxon 

goods — Not on individuals .] — Suppliant 
was engaged lu the business of dressing 
8c dyeing fun for others & not for its 
own account. It paid to reap, certain 
sums of money as sales tax imposed by 
Special War Revenue Act, 1915, 6c 
amendments thereto. Suppliant was 
prepaid or repaid by the oustomer, the 
tax so paid, being out of pocket only 
such amounts aa certain customers 
failed to repay it. Suppliant brought 
suit to reoover all money paid by It as 
sales tax, alleging such payments to 
have been made by mistake of law 8c 
at taot : — Held : under sect. 87 (c) it 
is the goods of the owner, manufactured 
by the labour of another, that are to be 
taxed as a sale ; it is not intended the 
person performing the labour should be 
taxed ror the goods so manufactured 
or produced. The suppliant, not hav- 
ing paid the tax itself, bat rather as an 
intermediary for Sc on account of Its 
customers, has no right of action 
against the Crown to reoover the same. 
— Hollander Sc Son, Ltd. ». R., 0935] 
Kx. C. ft. 99 ; 4 D. L. R. 471.— CAN, 

o ** Produced ormanu- 

goods ” — Fish & chips .) — 


The Federal Comr. of Taxation brought 
an action against deft, to recover 
money alleged to be payable as sales 
tax upon sales by deft, of cooked fish 
& " chips ” : — Held : by preparing & 
cooking the fish & “ chips ” deft, had 
neither produced nor manufactured 
goods within Sales Tax Assessment 
Acts & accordingly no tax was payable 
by deft. — Federal Taxation Comr. v. 
Rochester (1934), 50 C. L. R. 225 ; 2 
A. T. D. 400 ; 8 A. L. J. 05.— AUS. 


o xxxiv. Sole of second-hand 

goods.) — In both these oases defts. 
carried on business of purchasing 
seoond-hand motor vehicles, wrecking 
them & selling the parts so obtained. 
The sales wore made to (a) persons who 
used them in reconditioning second- 
hand vehioles to be sold; (6) persona 
who used them in repairing vehicles 
for customers ; 8c (c) to persons who 
purchased the parts for resale. The 
A. Co. also carried on business In new 
parts & accessories. The sales of these 
goods were made to the same classes of 
persons as were the Bales of the seoond- 
hand parts. The goods were never re- 
sold in bulk quantities-: — Held : the 
sales of goods In question were not 
subject to sales tax. — Deputy Federal 
Taxation Comr. v. Adelaide Motor 
Wrecking Oo., Ltd. & O’Donnell 
(1934), 3 A. T. D. 108— AUS. 


o xxxv. .1 — Deft. co. was 

registered as a wholesale merchant & as 
a manufacturer. Its business was in 
electrical goods & It sold them retail 
as well as wholesale. Part of its busi- 
ness was in Beoond-hand goods which 
were Ln some cases repaired prior to 
re-sale. During the period from Feb. 
1931 to Nov. 1932 sales of second- 
hand goods amounted to £970 18s. 3 d. 
In value. Those sales were to un- 
registered persons or to registered 

E ersons who did not quote their certi- 
cates. The Comr. contended that the 
sales tax was payable because the goods 
were either manufactured or imported 
goods & were sold by a registered 
person to persons of the classes 
mentioned : — Held : the general words 
of the Acts should not be treated as 
applying to goods which have already 
been retailed In Australia 8c gone Into 
use. — Deputy Federal Taxation 

Comr. v. Ellis Sc Clark, Ltd. (1934), 
3 A. T. D. 98.— AUS. 


o xxxvi. Granite dr freestone 

rom quarries . ] — Granite & freestone 
vhleh, in Australia, are cut out of 
juarrles 8c moved in large blocks Sc 
hen sawn into sizes suitable for use 
n the construction eft buildiuga are 
roods manufactured in Australia within 
Sales Tax Assessment Act (No. 1), 
ic are not exempted by sect. 20 (1) (g) 
>f the Act as “ being primary pro- 
iucts which are derived directly from 
>perations carried on in Australia in 

. . mining ... & which have not 
men subject to any process or troat- 
nent resulting in an alteration of the 
orm, nature or condition of the 
foods,” — Deputy Federation Comr. 
if Taxation (Queensland) v. Stro- 
*ach (1920), 65 0. L. R. 305 ; 42 

Lrgus L. R. 345 : 10 A. L. J. Ill ; 3 
T. D. 305.— AUS. 

o xxxvii. Exemption of municipal 

purchasers — To whom applicable.]— - 
dunicipal purchases exempt from 
Juebec sales tax do not include to* 
Ci vidua! purchases by municipal em- 
ployees, or purchases made by a city 
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tax inspector for the purpose of ob- 
taining evidence. — F krland v. Philte, 
[1935] 4 D. L. R. 648.— CAN. 

o xxxvili. Application far re] and — 

Time for.] — Held : sect. 24, c, 50, 
23 & 24 Geo. 5, is retroactive 
suppliant not having applied for a 
refund of the sales taxes paid by it, 
within the period of limitation set by 
the statute, the present action failed. — 
Dominion Distillery Products Co., 
Ltd. v. It., 11937] Ex. C. R. HA; 
f 19381 1 1>. L. R. 597 ‘ affd ., 1193K| 
8.O. R. 458. -CAN. 

sk. Tax on- railway accommodation.] 
- Held : railway employees travelling 
in Pullman or jwirlour oars while on the 
business of tlio railway are not liable 
for tho tax Imposed by the Special 
War Revenuo Act., R. S. C., 1927. — 
R. v. C. N. R. & C. P. K.. [1938] 
Ex. O. R. 147. — CAN. 


si. Value oj goods- How calculated. \ 
— Where the sale price of goods 
includes the cost, of delivery, the sale 
value of the goods for the purpose of 
hoc! . 18 of Hales 'Pax Assessment. Act 
(No. i). 1930 1935 is the price actually 
charged, Including the cost of delivery. 

Common wraith Quarries ( Foots - 
chav) 1*ty . , Ltd, r . Federal Comr. 
or Taxation (1938), 59 O. L. R. ill ; 
4 A. T. .1). 477 ; ISA. L. Ii. 226 ; 1 1 
A. L. J. 572. AUS. 

»m. . j Held: sect. 43 of 

Customs Act.. It. S. i',, 1927, <\ 42, as 
enacted by 21 Geo. v., e. 2. s. 4, grant - 
ing the Governor m ( ’ouncil the right to 
fix the value for duty purposes of 
certain goods Imported Into Canada 
does not authorise the fixing of such 
value in the terms of tho currency of the 
country of export. — M cCart '8c Co.. 
Ltd. v. R., [1939] Ex. C. R. 27.— CAN. 

st. Non-payment of tax— Effect, of 
bankruptcy. ]-- Hkpcy. does not bar 
recovery of a penalty for non-payment, 
of sales tax duo prior to hkpcy. — R. v. 
Gold & Smith, 119391 1 D. L.‘ R. 702 ; 
70 Can. C. 0. 382. --CAN. 


sv. Amount payable by companies 
having manufacturing agreement. ]- 
Calculation of sales lax payable by 
separate companies having a manu- 
facturing agreement.- Lapointe r. 
J. T. Watt Co., [193PJ 1 D. L. R. 
418. — CAN. 


sw. Limitation, of action - Validity of 
statutory provision.]- — Sect. 50 (2) of 
Sales Tax Assessment Act (No. 1). 
1930-1935, which provides that pro- 
secutions under certain sects, of that 
Act “ may be commenced at any time,” 
is not ultra vires of the (Commonwealth 
Parliament. — Adams r. Ciiah. 8. 
Wenton Pty., Ltd. (1938), 00 c. L. R. 
545 ; 12 A. L. J. J H 7 ; 5 A. T. D. 1 ; 
44 A. L. R. 305. -AUS. 


bz. Whether selling company separate 
entity.] — The Canadian .Special War 
Revenue Act, 1915 (as amended in 
1932), s. 80 (1), is ns follows : “ Them 
shall be imposed, levied & collected a 
consumption or sales tux of six per 
cent., on the sale price of all goods : 
(A) produced or manufactured In 
Canada, payable by the producer or 
manufacturer at the time, of the 
delivery of such goods to the purchaser 
thereof,” Applt. co. manufactured 
ricse product & were liable to tax under 
the Act. In 1935 they had formed a 
sales co., which wag an independent. 

S artnership, 8c which sold tne pro- 
acts of applts. to consumers or in the 
market. The sales co. consisted of a 
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Cases 104 — 128. English and Empire Digest Supplement. 

Part VII. — Excise Licences. 


104. Add . Citation 97 L. J. K. B. 38. 

112. Add. Annotations : — Generally , Refd. Appen- 
rodt v . Central Middlesex Assessment Com- 
mittee, [1937] 2 K. B. 48 ; Leney (Alfred) <fc 
Co. v . Whelan (1930), 20 Tax Cas. 321 ; 
Robinson Bros. (Brewers), Ltd. v. Houghton 
& Chester-Le-Street Assessment Committee, 
[1937] 2 All E. R. 298. 

114a. Sale of tobacco without licence — Offence 
depends upon place of appropriation — Supply 
of cigarettes to automatic cabinets in private 
houses.] — Two informations were preferred 
alleging the unlawful sale of tobacco with- 
out licence contrary to Tobacco Act, 1842 
(o. 93), s. 13, as modified by Revene Act 
1807 (c. 90), ss. 8, 9. In each case the 
respective suppliers, who had a licence 
entitling them to sell tobacco at their business 
premises, agreed to supply customers with 
automatic cigarette cabinets in their private 
houses. Ip each case the contract contained 
a condition : “ The place of delivery of the 
packets of cigarettes shall be place of busi- 
ness of the [suppliers].” In each case a 
cabinet was delivered to the customer, & the 
suppliers* representative visited at regular 
internals the customer’s house, unlocked the 
cabinet with a key, which at t U material 
times was in the suppliers’ control, removed 
the coins inserted in the cabinet, & any 
remaining packets of cigarettes, for which 
the customer wsa not asked to pay, & 


restocked the cabinet. In the first case, on 
each occasion when the packets of cigarettes 
were brought to the customer’s house they 
were done up in cartons with his name & 
address thereon, & the cigarettes returned 
were placed in the cartons & taken away by 
the suppliers’ representative. In the second 
case, the packets of cigarettes were brought 
to the house by the suppliers’ traveller loose 
in an attach^ case, & were not in any special 
cartons or done up in bundles. In each case 
the information was dismissed : — Held : the 
test in each case was where the appropriation 
of the goods to the contract had taken place. 
In the first case, there was sufficient evidence 
that the appropriation had taken place at the 
suppliers’ licensed premises to justify the 
magistrates in dismissing the information. 
In the second case, however, all the evidence 
went to show that the appropriation took 
place at the customer’s premises, & the magis- 
trates should have found that the offence was 
proved. — Fitzpatrick v. Bate, Mitchell v. 
Page (1934), 151 L. T. 17 ; 98 J. P. 215 ; 
50 T. L. R. 309 ; 78 Sol. Jo. 250, 277 ; 32 
L. G. R. 130 ; 30 Cox, C. C. 95, D. C. 

116. Add. Annotation : — Distd. Westminster 

Coaching Services, Ltd. v. Piddlesden, Hack- 
ney Wick Stadium, Ltd. v. Piddlesden (1933), 
97 J. P. 185. 

128. Add. Annotation : — Apld. Dennis v. Leonard 
(1929), 141 L. T. 94. 


artnerahip between all the share - 
olders In applt. co. t including the 
direotors, & the partners were Interested 
in the partnership in exactly the same 
proportions as those in which they held 
shares in applt. co. Applte. paid sales 
tax on the prices at which the rice was 
transferred to the sales co., & resp. 
claimed to be entitled to tax on the 
price obtained in the market from the 
purchasers. On a claim for the 
balance of tax, which resp. maintained 
was due, it was held in both the Exche- 
quer Ot. & the Supreme Ct. that when 
applt. co. sold to tho sales co. & tho 
sales co. sold to tho market, the sales 
co. were only selling in fact as agents 
for applt. co. Applts. contended that 
there was no evidence to support these 
findings, that there were independent 
sales by applts. to the sales co., Sc that 
they were liable to pay sales tax only 
upon tho price paid to them by the 
solos co. for the rice Sc not upon the 

R rice received by tho sales co. from 
s customers : — Held : there was 
ample evidence upon which the cts. 
could come to the conclusion that the 
transactions were in fact being con- 
ducted throughout by the sales co. for 
Sc on behalf of applt. co. The sales 
were, therefore, sales by applt. co.. 
Sc the price received was the sale price 
of the goods produced or manufactured 
by applts., Sc they were liable to pay 
the balauce of the tax, — Canada Rick 
Mills, Ltd. v. R., {19391 3 All E. R. 
991, P. C. — CAN. ■ 

PART VII. SECT. 3, SUB-SECT. 5. 

si. Finance Art, 1920 — WheUur 
applicable to street bookmaker. 1 — Held : 
the provision of the Finance Aot, 
1926, which Imposes a penalty on any 
one oarrying on business as a book- 
maker without having in force the 
certificate required by the Act, applies 
not only to a bookmaker carrying on 
his business legally, but also to a street 
bookmaker carrying on his business in 
contravention of Street Betting Aot, 


1906. — M'Coll v. Hyndman, Cookson 
v. Mackie, Herlihy v. Kelly, [1928] 
S. C. (J.) 17— SCOT. 

•m. Registration — Continuation of 
certificate of suitability — Conditions of.] 
— Scott v. M'Carthy. [1928] I. It. 
611.— IR. 

PART VII. SECT. 4. SUB-SECT. 1. 

so. Invalid condition — What <«.] — 
Where a municipal corpn. is empowered 
to collect a licence fee “ from any retail 
trader, not exceeding twenty dollars, 
for every six months,” the licence to 
bo granted ‘‘so as to terminate on the 
15tn day of July or the 15th day of 
Jan.,” the oorpn. may not stipulate 
that appct. shall confine his trading 
to week days only of the period of tho 
licence, Sc may not withhold the licence 
if he refuses to subscribe to such a 
condition. — Vasilatos v. Victoria 
Corpn. (1910), 15 B. C. R. 153.— CAN. 

■p. Licence for delivery trucks — 
Delivery within municipality — Owner 
outsider .] — North Vancouver v. 
Stewart F. R. & Co., [19281 l 
W. W. R. 530 ; 49 Can. Crim. Cas. 216 ; 
39 B. C. R. 401.— CAN. 

PART VII. SECT. 4, SUB-SECT. 3.— C. 

sr. Person using vehicle .} — Cockburn 
v. Gordon, [1928] S. O. (J.) 87.— SCOT. 

PART VII. SECT. 4, SUB-SECT. 3.— D. 

•a. “ Weight unladen ” — How ascer- 
tained — Loose equipment.] — Movable 
shelving, fitted to slide on brackets in 
a baker’s van, Sc used to facilitate the 
delivery of goods to customers, is 
loose equipment within Roads Act. 
1920 (O. 72). s. 7 (6). Sc does not fall 
to be inoluded in the weight unladen 
of the vehicle. — Darling v. Burton, 
[1928) 8. C. (J.) 11.— SCOT. 

eg. Additional duty for *' trailer ” — 
What is .1 — A contractor, in the oourse 
of road-repairing operations, used a 
roadman's hut, furnished with desk, 
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chair, & coal stove, as an office for his 
foreman. The hut was mounted on 
four oast-iron wheels of fifteen inches 
diameter, Sc fitted with a drawbar. 
Although normally kept stationary, 
it was drawn from place to plaoe by 
the contractor’s motor lorry. The 
additional excise duty chargeable in 
the case of a vehicle used for drawing 
a trailer had not been paid in respect 
of the motor lorry. The contractor 
having been charged with the offence 
of having made use of the motor lorry 
without having paid the additional 
duty : — Held : the roadman's hut was 
a “ trailer ” within Flnanoe Act, 1920 
(o. 18), Sched. II., para. 5, & the 
contractor had committed the offenoe 
charged. — Horn v. Dobson, [1933] 
8. O. (J.) 1.— SCOT. 

sk. Change in user.] — A motor lorry 
belonging to a carting contractor, 
when used at infrequent intervals for 
the transport of sheep Sc cattle, had 
superimposed upon it a float as the 
oontainer of the load. The float was 
a large box, having a floor & four sides 
Sc open at the top. Sc it was secured to 
the lorry by ropes. In a question 
whether, for the purpose of Finanoe 
Act, 1922 (o. 17). s. 14, the float 
formed part of the lorry or part of the 
load : — Held : in calculating unladen 
weight under Road Traffic Aot, 1 930 
(c. 43), s. 26, the float was an alter- 
native body which formed part of the 
lorry. — Stewart r. M'Cowan, [1935] 
S. C. (J.) 33.— SCOT. 

im. .] — A motor lorry belonging 

to a carting contractor, when used at 
infrequent intervals for the transport 
of sheep & cattle, had superimposed 
upon it a float as the container of the 
load. The float was a large box. 
having a floor Sc four sides & open at 
the top. Sc it was secured to the lorry 
with ropes. It was not adapted for 
use on the lorry alone as a separate 
body, but only for use in conjunction 
with the fixed body of the lorry. In 
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140a. Petrol-electric vehicle — Whether “ electri- 
cally -propelled.”] — A vehicle commonly 
known as a “ petrol-electric ” motor derived 
its primary motive power from an ordinary 
internal combustion engine ; that engine 
was connected with an electric dynamo, & 
the electricity generated in the dynamo was 
transmitted to an electric motor, which 
drove the rear wheels of the car through a 
cardan shaft <te differential gear : — Held : the 
vehicle was an “ electrically propelled ” 
vehicle within Finance Act, 1920 (c. 22), 
Sched. I., para. 6. — Tilling-Stevens Motors 
v. Kent County Council, [1929] A. C. 354 ; 
98 L. J. Ch. 198 : 140 L. T. 624; 93 J. P. 
146 ; 45 T. L. R. 249 ; 27 L. G. R. 201, H. L. 

.] — See , now , Finance Act, 1930 

(c. 28), s. 0 (1) ; Finance Act, 1934 (c. 32), 
s. 18 (2). 

140b. Private car used for conveyance of goods.] — 
In 1931 applt., who carried on business as a 
greengrocer at Neath in Glamorganshire, held 
a licence for a private motor-car, duty being 
paid thereon at the “ horse-power ” rate 
under Finance Act, 1920 (c. 18), Sched. II., 
para. 0. The car was neither “ constructed ” 
nor “ adapted ” for use for the conveyance of 
goods, but applt. while the licence was in 
force, used it occasionally for the conveyance 
of goods in the course of his trade. An in- 
formation was preferred against him at Cardiff 
under Finance Act, 1922 (c. 17), s. 14, on 
the ground that this user was for a purpose 
which brought the car within a class to which 
the higher rate of duty under Sched. II., 
para. 6, of 1920 Act, became chargeable. 
Upon this applt. was convicted & fined : — 
Held : the user was “ for a purpose ” which 
brought the car within Finance Act, 1920 
(c. 18), Sched. II., para. 5, & applt. was 
rightly convicted.— Payne v. Allcock, [1932] 
2 K. B. 413 ; 101 L. J. K. B. 775 ; 147 L. T. 
96 ; 96 J. P. 283 ; 48 T. L. R. 390 ; 70 Sol. 


Jo. 308 ; 30 L. G. R. 294 ; 29 Cox, 0. C. 
475, D. C. 

143. Add . Annotation : — Distd. Gough v. Rees 
(1929), 40 T. L. R. 103. 

144. Add, Annotation : — Consd. Abercromby v . 
Morris (1932), 48 T. L. R. 035. 

145a. Use of oar without licence — Car loaned 
subject to condition of renewing licence — 
Owner not liable.] — The owner of a motor 
car, before going abroad, gave permission to 
one P., who was not his servant or agent, to 
use the car during his absence abroad on 
condition that P. renewed the excise licence. 
P. used the car after the expiration of the 
licence, while the owner was still abroad : — 
Held : the owner was not the person respon- 
sible for the use of the vehicle within Roads 
Act, 1920 (c. 72), s. 13, <fe could not be con- 
victed of an offence under that sect. — Aber- 
cromby v. Morris (1932), 147 L. T. 529 ; 
90 J. P. 392 ; 48 T. L. R. 035 ; 70 Sol. Jo. 
500; 30 L. G. R. 407; 29 Cox, C. C. 553, 
D. C. 

224. Add. Annotation : — Consd. Abercromby v. 
Morris (1932), 48 T. L. R. 035. 

Sub-sect. 0. — Gun Licences. 

For “ Pistols Act, 1903 (c. 18), ss. 3, 8 M 
read “ Firearms Act, 1920 (c. 43).” 

302a. Firearms Act, 1920 (c. 43),s.l2 (1)— What is 
“firearm” — Air pistol.] — An air pistol is 
not per se a firearm within the definition of 
“ firearm ” in above sect., but it is an “ air 
gun or air rifle ” within the proviso, which 
empowers a Secretary of State to moke rules 
declaring certain types of air guns & air 
rifles to be specially dangerous, &, if it is so 
declared, it is to be deemed to be a firearm. — 
Saint v. Hockley (1925), 41 T. L. R. 555 ; 
09 Sol. Jo. 575. 

302b. What is “ air gun or air rifle ”— Air 

pistol.] — Saint v . Hockley, No. 302a, ante. 


a question, whether, when the lorry 
was being used with the float, the 
weight of the float fell to be taken 
into account in calculating the un- 
laden weight of the lorry for purposes 
of duty under Finance Act, 1922, 
s. 14: — Held: the float was neither 
an alternative body nor a part neces- 
sary to, or ordinarily used with, the 
lorry, within Road Traffic Act, 1930, 
8. 26 ; Sc, accordingly, the use of the 
float in conjunction with the lorry did 
not subject the lorry to a higher rate 
of duty. — M'Cowan v. Stewart, 
[1930] S. C. (J.) 36.— SCOT. 

PART VII. SECT. 4, SUB-SECT. 3— E. 

sq. Alteration of weight — Liability to 
higher duty.] — A heavy motor lorry, 
used by a haulage contractor for the 
purpose of his business, was provided 
with a container which was attachable 
to the lorry by means of bolts Sc rope 
eleats. This container, a wooden 
structure with sides, back, front, a 
roof, Sc a floor, ordinarily rested in 
position on the lorry by means of its 
own weight, & it was used, as occasion 
required, for the carriage of Bheep & 
cattle. Laden or unladen, it could be 
lifted on Sc off the lorry, but only by 
means of a crane ; Sc on two occasions 
it had been so lifted from the lorry 
while containing sheep. It had never 
been lifted while containing cattle. 
The weight of the lorry when the con- 
tainer was attached was increased by 
18 cwt. In a summary complaint 
charging a contravention of sect. 14 of 
Finance Act, 1922, by using the lorry 
when so altered as to have become 


chargeable with a higher rate of duty 
without tho higher duty having been 
paid, the Sheriff substitute, holding 
that tho weight of the container fell 
to be taken in account in computing 
the unladen weight of tho lorry, 
convicted tho contractor : — Held, : in 
determining weight under sect. 14 as 
modified by Finance Act, 1937, 
s. 7 (1) (6), the primary question was 
tho real purpose of the reccptaclo ; in 
this case the receptacle was constructed 
primarily for the purpose of being 
fitted as an additional body Sc the con- 
viction was right. — Paterson v. Bur- 
net, [1939] S. C. (J.) 12.— SCOT. 


PART VII. SECT. 4, SUB-SECT. 3.— 
O. (b) L 

sk. Validity of bye-law .] — The tax 
sought to be imposed' by the city of 
Winnipeg under bye-law No. 14,415 
on all motor vehicles owned by residents 
of Winnipeg Sc used In that city is a 
“ fee or change " within the meaning 
of sect. 107 (2) of Highway Traffic 
Act, 1930, as amended, Sc therefore one 
which falls within the prohibitions of 
said sect. 107 (2). — Winnipeg City 
v. Crescent CrxAmkry Co., 11934] 
IW.W.R. 228 ; 41 Man. L. R. 564.— 
CAN. 


PART VII. SECT.^4, SUB-SECT. 4.— 

h I. Amendment of charge — 

Validity.] — On a prosecution under 
Summary Convictions Act, R. S. B. C., 
1924, accused was convicted on an 
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information charging him with having 
in his possession an unlicensed dog, 
“ contrary to sect. 3 of Sheep Pro- 
tection Act amendment Act, 1929." 
Said Aot has no sect. 3, but comprises 
only two sects. On appeal by the 
accused, tho Crown moved for loavo to 
amend the charge. The accused con- 
tended that the proceedings wore a 
nullity & could not be amended. The 
Crown contended that the accused was 
not Sc could not have been misled, Sc 
that the error was an irregularity only. 
Clause (d) of sect. 62 of Summary 
Convictions Act corresponds to sect. 
723 ( d ) of the Criminal Code '.—Held : 
sinoe accused could not have been 
misled, the amendment should be 
allowed. — R. r. MEoarrr, [1937] 1 
W. W. R. 193.— CAN. 


PART VII. SECT. 4, SUB-SECT. 4. 

— B. (b) li. 

sk. Retrospective operation.] — A 
farmer had two dogs at his farm on 
July 12. 1932, in respect of whloh 
neither licences nor a certificate of 
exemption had at that date been 
issued. On Aug. 8 he obtained a 
certificate of exemption in respect of 
these dogs. He was subsequently 
charged with having, on July 12, been 
in breach of Dog Licences Act, 1867 
(c. 6), s. 8 Held : the justices were 
entitled to acquit, in respect that the 
certificate of exemption applied to the 
year terminating on Dec. 31, 1932, Sc 
exempted the holder from payment of 
duty for that rear. — B orrkll v. 
Macdonald, [19331 8, 0. (J.) 19.— 
SCOT. 
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Part VIII. — Drawbacks and Excise Allowances. 

360. Add . Annotation : — Held. Fenton Textile Assocn. v. Lodge, [1928] 1 K. B. 1. 


Part IX. — Stamp Duties. 


372. Add. Annotation : — Apprvd. Hennell v. I. E. 
Oomrs., [1933] 1 K. B. 415. 

378. Add. Annotation: — As to (1) Refd. Eastern 
National Omnibus Co. v. I. R. Comrs., [1938] 
3 All E. R. 526. 

390. Add. Annotation: — Refd. Hennell v. I. R. 
Comrs., [1033] 1 K. B. 415. 

396. Add. Annotation : — Consd. Conybear v. 

British Briquettes, Ltd., [1937] 4 All E. R. 
191. 

438. Add. Annotation: — As to (1) Refd. Eastern 
National Omnibus Co., Ltd. v. I. R. Comrs., 
[1938] 3 All E. R. 526. 

435. Add. ' Annotation : — Refd. A.-G. v. Cohen, 
[1936] 2 K. B. 246. 

436. Add. Annotation : — Refd. A.-G. v. Cohen, 
[1936] 2 K. B. 240. 

437a. , Separate contract for each lot — 

Whether “ series of transactions ** within 
Finance (1909-10) Act, 1910 (c. 8), s. 78.] — 

At a public sale by auction of dwelling-houses 
offered in twelve lots, resps. bought from the 
same vendor six lots at prices in two cases 
. exceeding £500 & in four cases not exceeding 
£500 in respect of each lot, but in the aggre- 
gate exceeding £500. Six contracts of sale 
were signed by reaps., each separately 
stamped. Six deposits were paid & six 
separate abstracts of title were supplied in 
respect of the six lots so purchased : — Held : 
each sale did not form part of a larger trans- 
action or of a series of transactions in respect 
of which the aggregate amount or value of 
the consideration exceeded £500, within 
sect. 73 of Finance (1909-10) Act, 1910 (c. 8), 
&, therefore, in the four cases where the 
consideration did not exceed £500, the double 
tax thereby imposed was not payable. — 
A.-O. v. Oohbn, [1937] 1 K. B. 478 ; [1937] 
1 All E. R. 27 ; 106 L. J. K. B. 202 ; 166 
L. T. 130 ; 53 T. L. R. 214 ; 81 Sol. Jo. 57, 
O. A. 

440a. Voluntary disposition Inter vivos — Property 
disposed of inoludlng stock exempt from stamp 
duty.] — A deed of settlement, which operated 
as a voluntary disposition inter vivos , was 
made of certain stocks, shares, marketable 
securities & policies of life insurance, including 
certain Govt, stocks. The settlement 
operated as a transfer of the policies of life 


insurance, but the stocks, shares & market- 
able securities were subsequently transferred 
to the trustees of the settlement by separate 
transfers. Ad valorem “ voluntary dis- 
position” duty under Finance (1909-10) Act, 
1910 (c. 8), s. 74, was subsequently paid or 
assessed, without dispute, in respect of the 
stocks, shares & marketable securities & 
policies of life insurance, with the exception 
of the Govt, stocks, which were exempt 
from duty on transfer by the General Exemp- 
tions from all Stamp Duties in the Firet 
Schedule to Stamp Act, 1891 (c. 89). The 
comrs. held that the settlement was also 
• chargeable with ad valorem “ settlement ” 
. duty on the value of the Govt, stocks included 
in it. The settlor, however, contended 
that no duty was payable in respect of those 
stocks, as they were included in the settle- 
ment with other stocks in respect of which 
ad valorem transfer duty & not settlement 
duty was payable under Finance *(1909-10) 
Act, 1910 (e. 8), s. 74 (4) i—Held : the Govt, 
stocks were distinct matters, within Stamp 
Act, 1891 (c. 39), s. 4 (a), from the other 
property dealt with by the settlement, &, 
therefore, the settlement could be separately 
charged, as if it were a separate instrument, 
with settlement duty in respect of the Govt, 
stock. — Ansell v. Inland Revenue Oomrs., 
[1929] 1 K. B. 608 ; 98 L. J. K. B. 384; 143 
L. T. 437. 

473a. Allotment of shares — In consideration of 
annuity — Valuation of shares.] — By a deed of 
covenant executed in Canada applt., in con- 
sideration of the allotment to him of certain 
shares in a Canadian co., agreed to pay to the 
co. for such period as he should continue to 
carry on his profession an annual sum 
“equal to nine-tenths of the total income 
derived from ” his profession which was 
carried on in England. The Comrs. decided 
that ad valorem duty was chargeable on the 
deed & they valued the consideration at four 
times one year’s gross income derived from 
applt.’s profession : — Held : the deed of 
covenant related to a matter or thing done 
or to be done in the United Kingdom within 
Stamp Act, 1891 (o. 39), s. 14 (4) ; the 
allotment of shares was good consideration 
for the sale of an annuity ; the deed of 
covenant was properly chargeable jvith ad 


PART IX. SECT. 1. 

ik. Reference to court on abstract 
question — Incompetent.) — A reference 
by the Chief Controlling Revenue 
Authority for opinion of ot. on an 
abstract question la Incompetent & 1 b 
not within the purview of Indian 
Stamp Act, 1889, s. 57. —fie Marine 
Insurance Pouchbs (1899), I. L. R. 
67 Gala, 669.— IND, 


time begins to run. J—A local poor law 
authority purchased property for poor 
law purposes, the deed of conveyance 
being dated Jan. 80. 1988. The con- 
veyance was executed by the vendors 
but retained by them as an escrow 
pending payment of the purchase 
money. The purchase money was paid 
on May 19, 1898, Sc the deed was then 
delivered to the' purchasers. The 
deed, which was exempt from stamp 
9t of^Poor^ReU^ 
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Pltf. claimed a refund of the £90 on 
Apr. 85, 1934, which was refused by 
the Revenue Comrs. deffca., on the 
ground that it was not made within 
the prescribed period of two years 
from the date of the conveyance, in 
an action by pltf. claiming a declara- 
tion that his application to delta, for 
a refund had peon made within the 
statutory period of two years t—Held : 
the date ot the instrument was the 
lng uponits face Sc acoord- 
appflcati pn had b gcn out 

srt s.7*?— mr 


PART IX. SECT, t, 8UME0T. 1. 
sk. Application for refund — When 
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valorem duty under Stamp Act, 1891 (c. 39), 
b. 60 ; in the circumstances of the case the 
valuation of the shares was a proper one. — 
Faber v. Inland Revenue Comrs., [19301 
1 All E. R. 017 ; 165 L. T. 228 ; 80 Sol. Jo. 
407. 

478. Add. Annotation : — Refd. Bottomley v. West 
Derby Assessment Committee, etc., etc. 
(1931), 47 T. L. R. 408. 

482. Add the following paragraph : — 

Semble : such a charterparty must be stamped 
with an impressed & not an adhesive stamp. 
After this case add : — 

.] — See. note . Stamp Act, 1891 

(c. 39), as. 49-61. 

548a. Memorandum within Money-lenders Act, 
1927 (o. 21), s. 6.] — A note or memorandum 
in writing within Money-lenders Act, 1927 
(c. 21), s. 6, is a memorandum of a contract 
within Stamp Act, 1891 (c. 39), s. 1 & 

Sched. I., & therefore must be stamped with 
a Qd. stamp. — P arkfteld Trust, Ltd. v. 
Dbnt, [1931] 2 K. B. 579 ; 101 L. J. K. B. 
0 ; 140 L. T. 90. 

Annotation: — Refd. Codings v. Charles Bradbury, Ltd., 
[1936] 3 All E. R. 369. 

548b. .] — A memorandum under Money- 

lenders Act, 1927 (c. 21), s. 0, must be 
stamped before it can be received in evidence. 
— B. S. Lyle, I/td. v. Chappell (1931), 
47 T. L. R. 602 ; 76 Sol. Jo. 611 ; revad . on 
oilier grounds , [1932] 1 K. B. 091, 0. A. 

549a. Letter of guarantee.] — By an agreement 
between K., an export & import merchant, & 
ltf., the latter was from time to time to 
nance certain of K.’s transactions. For this 
purpose pltf. opened a special banking 
account in his own name into which he paid 
£3,000, over Which he was to have sole con- 
trol. He was to pay to defts. the amounts 
required by K. to cover particular trans- 
actions of K. & in consideration of such 
advances he was to receive one-third of the 
net profits subject to a minimum percentage 
on the monthly turnover. A letter in the 
following form, which was described as a 
guarantee, was addressed by defts. to pltf. 
in respect of each transaction. “ We con- 
firm herewith that we undertake to pay 
irrevocably the sum of £— — to you or into 

your banking account on in respect of 

the above reference.” K. was to put defts. 
in funds to meet the proposed payments by 
defts. to pltf., but eventually K. was unable 


to provide such funds, & defts, refused to 
pay the sums due to pltf. : — Held : (1) there 
was no partnership between pltf. & K. ; 

(2) the letters were not promissory notes 
within Bills of Exchange Act, 1882, s. 83 (1), 
nor within Stamp Act, 1891, s. 33 (2), & did 
not require stamping as promissory notes ; 

(3) the transaction between the parties was 
not a guarantee ; (4) the letters required to 
be stamped with a fid. stamp as agreements. — 
Wtrtft v. Weigel Lkygonie & 0<>., Ltt>., 
ri»3»| 3 All R. It. 712 ; 101 L. T. 243 ; 83 
Sol. Jo. (590. 

588. Add. Annotation : — Refd. Fleetwood-Hesketh 
v. I. R. Comrs., [1930] 1 K. B. 361. 

591. Add. Annotation: — Refd. Hennell v. I. R* 
Comrs., [1933] 1 K. B. 416. 

611. Add. Annotation : — Consd. Hennell v. I. It. 
Comrs., [1933] 1 K. B. 416. 

614. Add. Annotation : — Consd. Hennell v. I. R* 
Comrs., [1933] 1 K. B. 416. 

619. Add. Annotation : — Consd. Hennell v. I. R. 
Comrs., [1933] 1 K. B. 416. 

619a. Covenant to pay during Joint lives of cove- 
nantor & covenantee.] — A covenant to pay 
during the joint lives of the covenantor & the 
covenantee “ the sum of £21 13s. 4d., here- 
inafter referred to as 4 the monthly sum,’ 
on the first day of every calendar month ” 
is not a 44 security for an annuity ” within 
the first clause of the heading “ Bond, 
Covenant, or Instrument of any kind what- 
soever ” in Stamp Act, 1891 (c. 39), Sched. I., 
but is a covenant for a 44 sum periodically 
payable ” within the same clause. — Hennell 
v. Inland Revenue Comrs., [1933] 1 K. B. 
416 ; 102 L. J. K. B. 09 ; 148 L. T. 150 ; 
49 T. L. R. 31 ; 70 Sol. Jo. 849, C. A. 

Annotation : — Consd. Commercial Union Assoranoo Co. v. 

I. R. Comrs., [1937J 4 All E. R. 159. 

019b. Insurance policy — Sum payable over peflod 
of years.] — An instrument was issued by an 
insurance co. to F. F. whereby, the sum of 
£1,000 having been paid by E. P. to the 
insurance co., there was secured to E. P. the 
sum of £62 6s. payable half-yearly during a 
period of eleven years. The sum of the 
half-yearly payments was calculated to 
return to E. P. over that period the said 
£1,000 with interest thereon at 2J per cent. 
per annum , & aggregated £1,149 10». : — 
Held : this was an annuity, as it had reference 
to a fraction of a year ; but it was not an 
annuity by way of sale within Stamp Act, 
1891 (c. 39), s. 00, but an annuity by way of 


PART IX. SECT. 5. 
ag*. Purchase of building by corpora- 
tion .] — A municipal corpn., fn view of 
the need for further accommodation 
for their publio health department, 
took a lease of three flats In a building: 
which comprised seven flats & a base- 
ment. The three flats proved to be 
insufficient ; & In the following' year, 
12ie oorpn. purchased the whole build- 
ing:, St obtained a disposition thereof 
in favour of the corpn. as local 
authority under the Act of 1897. The 
corpn. did not obtain immediate pos- 
session of the whole building, as the 
additional flats were held by tenants 
under current leasee. Sc as the sellers 
stipulated for possession of the base- 
ments until these leases expired. The 
oorpn. however. Intended on the 
termination of the leasee, to use the 
basement Sc one of the flats as further 
accommodation lor their public health 


department, & they anticipated that 
the whole building would eventually be 
required for this purpose : — Field : the 
disposition In favour of the corpn. was 
exempt altogether from stamp duty by 
virtue of Public Health (Scotland) 
Act, 1897, s. 168. — Glasgow Corpn. 
v . Inland Revenue, (1939} S . O . 28. — 
SCOT. 

PART IX. SECT. 6, SUB-SECT. 8.— B. 

el. Assignment - }— -There Is no neces- 
sity for an assignment to be stamped, 
unless It is In the special form or an 
order. Sc possibly also unless It is 
directed to the persons having control 
Oft the money In question In such 
circumstances as to lead to the con- 
clusion that they hold to the order of 
the person assigning it. — Liverpool 
Sc London Sc Globe Insurance Co., 
Ltd, v. Habtley Sc Ford, [1927] 
V. L. B. 528 ; 49 A. L. T. 70 ; [1927J 
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Argus L. R. 417.— AUS. 

sm. Bank guarantee .] — By instru- 
ment of guarantee addressed to a bank, 
the grantor guaranteed to the bank 
payment to the extent of i'3,000 of all 
sums for whloh a third party was, or 
might become, liable to the bank. It 
had been tbo practice of the Inland 
Revenue authorities to treat such 
Instruments for the purposes of stamp 
duty as “ agreements, &, as such, 
liable to a duty of 6d. under Stamp Act, 
1891, Sched. I. ; but they now main- 
tained that the Instrument was a 
" bond ” for the payment of £3,000, 
as such, liable to an ad valorem duty 
under that Sched . : — Held : the Instru- 
ment of guarantee was an “ agree- 
ment ” within the meaning of the 
Sched., &, accordingly, was liable to 
a duty of 6d. only. — North or 
Scotland Bank v. Inland Revenue 
Combs., [19811 S, C. 149.—SOOT. 
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repayment within sect. 87 (2) of the Act, & 
was a “ bond, covenant, or instrument of 
any kind whatsoever, being the only or 
principal or primary security for any annuity 
(except upon the original creation thereof 
by way of sale . . .) M in Sched. I. — Com- 
mercial Union Assurance Co., Ltd. v. 
Inland Revenue Comrs., [1938] 2 K. B. 
551 ; [1937] 4AUE. E. 159 ; 107 L. J. K. B. 
81 ; 158 L. T. 419 ; 54 T. L. R. 34 ; 81 Sol. 
Jo. 884. 

620. After this case add : — 

Reconstruction & amalgamation — Exemption 
from duty on issue of shares in transferee 
company to holders of shares in existing com- 
pany .] — See Brotex Cellulose Fibres, 
Ltd. v. Inland Revenue Comrs. ; Murex, 
Ltd. v . Inland Revenue Comrs., Com- 
panies, Nos. 7165a, 7165b. 

627. Add. Annotations : — As to (2) Expld. English* 
Scottish & Australian Bank, Ltd. v. I. R. 
Comrs. (1931), 48 T. L. R. 170. Refd. He 
John Sinclair, Ltd.’s Trade Mark 437,870 
(1932), 140 L. T. 417 ; Simpson v. Char- 
rington & Co., [1934] 1 K. B. 04. 

636. Add. Annotation : — Refd. Fleetwood-Hesketh 
u.. I. R. Comrs., [1930] 1 K. B. 351. 

640. Add. Annotation : — Overd. English, Scottish 
& Australian Bank, Ltd. v. I. R. Comrs. 
(1931), 48 T. L. R. 170. 

641. Add. Annotations : — Apld. Cohen & Moore v. 
I. R. Comrs., [1933] 2 K. B. 120. Refd. 
Fleetwood-Hesketh v. I. R. Comrs., [1936] 
1 K. B. 351. 

643a. .] — In 1932 a father was tenant for life 

under the will of a testatrix who died in 1898 
of the settled estates (which then consisted 
mainly of investments) & his son was tenant 
in tail in remainder. An arrangement was 
made between the father & the son by 
which the son was to disentail & the father 
to purchase from him for £160,000 his 
absolute reversion in certain of the invest- 
ments, the son taking over from the father 
his liability to pay an annual sum to his wife 
during her life. This sum of £160,000 was 
then applied in purchasing some of the 
investments which had thus become the 
father’s property. The only document re- 
lating to the sale of the son’s reversion for 


£160,000 was an acknowledgment signed by 
the son & dated Dec. 14, 1932, by which the 
son acknowledged the receipt from the father 
of the sum of £160,000, “ being the purchase 
price agreed as part of a family arrangement 
for my absolute reversion under the will 
... & a disentailing deed . . . expectant 
on the life interest ” of the father under the 
will in the investments mentioned in the 
Sched. thereto : — Held : the acknowledg- 
ment was chargeable with ad valorem duty 
as an agreement for sale within Stamp Act, 
1891 (c. 39), s. 59. 

Qu. : whether the acknowledgment was 
chargeable as a conveyance on sale within 
sect. 54 of the Act. — Fleetwood-Hesketh 
v. Inland Revenue Comrs., [1930] 1 K. B. 
351 ; 105 L. J. K. B. 076 ; 153 L. T. 409, C. A. 

646a. Business conditional upon grants of 

licence.] — An agreement made between the 
firm of B.’s & applt. co., after reciting that 
B.’s had for some time past carried on & 
were still engaged in the operation of public 
service vehicles <& were operating services of 
stage carriage public service vehicles & 
groups of excursions & tours under road 
service licences granted to them by the 
Traffic Comrs., the services & excursions in 
question being described in a sched. to the 
agreement, that B.’s were possessed of certain 
specified licensed public service vehicles & 
were the owners in fee simple free from 
incumbrances of certain specified properties 
& had agreed to sell the same to applt. co., 
provided that applt. co. should apply for 
road licences to operate services in substitu- 
tion for those then operated by B.’s, & that 
B.’s should assist them in that application 
& surrender their existing licences. The 
agreement provided that applts. should pay 
£17,250 as consideration for the cove- 
nants contained in the agreement & that 
B.’s should not compete with any services 
operated by applt. co. at the date of the 
agreement. The agreement also provided 
for the transfer to applt. co. of certain 
vehicles, tyres, petrol, oil & other goods, & 
provided for the payment by applt. co. to 
B.’s of the value of unexpired fees paid by 
them in respect of certificates of fitness & 
road fund licences held by or granted to 
them in respect of the vehicles to be trans- 


PART IX. SECT. 6, SUB-SECT. 18.— 
A. (a). 


681 1. Partnership property — Transfer 
of share by partner's executors .] — 
Duckett v. Collector op Imposts, 
[1927] V. L. R. 457 ; 49 A. L. T. 82 ; 
[1927] Argus L. R. 379.— AUS. 

so. Land — Undivided share. ) — A 
transfer of an undivided share of land 
is. for the purposes of Stamps Act, 
1915, a transfer of land. A transfer 
of land may be dutiable as a transfer 
of land on a sale thereof, though the 
sale includes both land Sc personal 
property. — Duckett v. Collector of 
Bolero, [1927] V. L, R. 457 ; 49 

A. L. T. 82 ; [19271 Argus L. R. 379.— 
AUS. 


•p. Licence to use property.] — An 
agreement between a racing olub Sc S. 
conferred on the latter, for valuable 
consideration, the sole right of supply- 
ing, at prices fixed by tho olub, afi the 
refreshments, eatables 8c drinkables to 
be sold or disposed of within two 
reserves during race meetings to be 
held on the dab's course for a period of 
three years. All plant, etc., was to be 


supplied by S., & it was implied that 
he should have the use of the club’s 
refreshment rooms. It was a term of 
assignment of Interest would under 
any circumstances be allowed unless 
written permission be granted for same 
tho agreement that no sub -lotting or 
by the chairman of the club. The 
right was reserved by the olub to enter 
& view the refreshment rooms at any 
time Sc to take such steps as appeared 
neoessary from time to time to secure 
the proper management Sc control of 
the bus in 088 . Y., with two other 

persons, entered into a Joint Sc several 
bond with the olub to secure the due 
performance by 8. of the contract. 
S. died, & by an agreement between Y. 
Sc the club It was arranged that Y. 
should carry out the terms of the 
original agreement in the place of S., 
the currency thereof being extended 
for a further three years : — Held : the 
agreement was not within sect. 41 (1) 
or sect. 65 of Stamp Duties Act, 
1020-24 (N.S.W.), because It was an 
executory oontract giving rise to a 
mere personal right of selling refresh- 
ment* with ancillary stipulations. 
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Such a right was not “ property ” 
within the meaning of the Act, 8c 
therefore the agreement was not liable 
to ad valorem duty appropriate to a 
conveyance. Nor was tho agreement 
within sect. 71, as there was neither a 
sale nor a right within that sect. — 
Comb, op Stamp Duties (New South 
Wales) v. Yeend (1929), 43 C. L. R. 
235 ; 3 A. L. J. 319.— AUS. 


PART IX. SECT. 6, SUB-SECT. 18.— 
A. (b). 

st. Entries in buyer' 8 account book .] — 
A buyer of bullion Sc ornaments used to 
get each seller to make an entry in the 
buyer’s aocount bookB giving the 
seller’s name Sc a description of the 
goods purchased Sc the price paid, 
together with the signature of the seller 
thereon. These entries were all un- 
stamped ; — Held : the transactions of 
sale were completed by delivery & 
payment of price, & so the entries did 
not transfer any property Sc were not 
conveyances within Stamp Act, 1899, 
a. 2 (10). — Emperor v. Raobubar 
Dayal (1933), I. L. R. 50 AIL 080.— 
IND. 
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ferred, & the agreement was to be con- 
ditional on the grant by the Traffic Comrs. 
to applt. co. of suitable licences : — Held : 
the agreement included the sale of goodwill 
or other property not falling within Stamp 
Act, 1891, s. 59 (1), & was therefore liable 
to ad valorem stamp duty, in addition to the 
deed stamp of 10s. But the case must go 
back to the Comrs. to apportion the con- 
sideration stated in the agreement between 
(a) land, (5) vehicles, ( c ) goodwill, & (d) the 
value of the covenant not to compete with 
applts.’ business in so far as it did not relate 
to the goodwill of B.’s business. The value 
of this covenant must be excluded from the 
value of the goodwill. — Eastern Nation al 
Omnibus Co., Ltd. v. Inland Revenue 
Comrs., [1939] 1 K. B. 161 ; [1938] 3 All 
E. R. 526 ; 108 L. J. K. B. 167 ; 160 L. T. 
270 ; 82 Sol. Jo. 713. 

651. Add. Annotation : — Refd. Faber v. I. R. 
Comrs., [1936] 1 All E. R. 617. 

658a. Contract for sale of land & building con- 
tract.] — A contract for the sale of land for 
£500 was entered into, to be completed in 
three weeks. On the same date a contract 
between the same parties, expressed as con- 
ditional on the completion of the contract of 
sale, was entered into, whereby the vendor 
of the land contracted to build a house 
thereon for the purchaser for £1,350. It was 
contended by the revenue authorities that 
this was one transaction & that the amount 
of stamp duty on the conveyance should 
be on the real consideration therefor — 
namely, the aggregate of the 9 hove sums, 
£1,850 : — Held : this was not a contract for 
the sale of a house & the land on which it 
stood, but constituted separate transactions, 
a contract of . sale of land & a contract to 
build a house thereon, & duty on £500 only 
was payable. — Kimbers & Co. v. Inland 
Revenue Comrs., [1936] 1 K. B. 132 ; 105 
L. J. K. B. 97 ; 154 L. T. 305 ; 51 T. L. R. 
421 ; 79 Sol. Jo. 402. 

Annotation : — -Consd. A.-G. v. Cohon, [1930] 2 K. B. 246. 

661. Add. Annotation : — Overd. English, Scottish 
& Australian Bank, Ltd. v. I. R. Comrs. 
(1931), 48 T. L. R. 170. 

661a. .] — An agreement for sale of, 


amongst other things, simple contract debts 
owed by debtors resident out of the United 
Kingdom is exempt from ad valorem stamp 
duty in respect of such debts upon the ground 
that they are “property locally situate 
out of the United Kingdom ” within the 
exception in Stamp Act, 1891 (c. 89), 
s. 59 (1). — English, Scottish & Australian 
Bank, Ltd. v . Inland Revenue Comrs., 
[1932] A. C. 238 ; 101 L. J. K. B. 193 ; 146 
L. T. 330 ; 48 T. L. R. 170, H. L. 

Annotation : — Reid. Re Russian Bank for Foreign Trade, 
11933] Cb. 745. 

663. Add. Annotation : — Refd. Faber v. I. R 
Comrs., [1936] 1 All E. R. 617. 

667. Add. Citations : — [ 1 928 ] 1 K. B. 703; 97 
L. J. K. B. 116 ; 138 L. T. 171. 

Add. Annotation: — Overd. Stanyforth v. 
I. R. Comrs., [1930] A. C. 339. 

669a. Whether overriding powers of revoca- 

tion & reappointment to be considered.] — 
By a deed poll dated in 1911 a partial 
resettlement was effected of the Portman 
family estates. The deed poll was executed 
under a joint power of revocation & new 
appointment contained in previous dis- 
positions of the estates & the appointment 
thereby made was expressly suDject to a 
further exercise of such power ; & the deed 
poll itself also contained a fresh power of 
revocation & new appointment. In arriving 
at the value of the property transferred by 
the deed poll for the purpose of assessing the 
ad valorem stamp duty payable thereon under 
Finance (1909-10) Act, 1910 (c. 8), s. 74, the 
I. R. Comrs. disregarded the powers of 
revocation & new appointment : — Held : 
these overriding powers ought to have been 
regarded as affecting the value. — Stany- 
forth v. Inland Revenue Comrs., [1930] 
A. C. 339 ; 99 L. J. K. B. 327; 142 L. T. 
641 ; 46 T. L. R. 288, II. L. 

670. Add. Annotation : — Apld. Westmorland v. 
I. R. Comrs., [1928] 1K.B. 703. Refd. Stany- 
forth v. Inland Revenue Comrs. (1929), 98 
L. J. K. B. 764. 

674. After this case add : — 

Exemption of copies of probate & letters 

of administration.] — See Finance Act, 1930 
(c. 28), s. 43. 


PART DC. SECT. 6. SUB-SECT. 22. 

■r. Deed of gift.] — C. proposed to his 
two sons A. & B. that on condition that 
A. should convey his interest in property 
“ W. P. ” to B„, C. would convey his 
property “ R. M to A. A. & B. agreed 
to the proposal. The conveyance of 
“ R.” by C. to A. was stamped as a 
“ deed of gift ” : it was now claimed 
that the conveyance by A. of his 
interest in “ W. P.” to B. should be 
stamped with a denoting stamp : — 
Held : the transaction was not a sale, 
i.e. a transfer of land in consideration 
of a sum of money paid as the price 
therefor & therefore the provisions as 
to denoting stamps did not apply ; 
but the transaction in substance was 
a conveyance by A. of his interest in 
" W. P.” to B. in consideration of the 
conveyance by C. to A. of “ R. ” & 
although such conveyance was not a 
gift properly so called it was an instru- 
ment transferring property which was 
made upon a valuable consideration 
other than a bond fide pecuniary 
consideration, which was a 11 deed of 
gift ” within the meaning of the Sohed. 
to Stamp Duties Amendment Act, 


1904. — Campbell v. Stamp Duties 
Collector (1932), 25 Tas. L. R. 121. — 
AUS. 

PART IX. SECT. 6, SUB-SECT. 27. 
sv. Duty assessed on value of feu • 
duty.] — K. offered to feu to M. a plot 
of ground for the erection of a house 
at a feu-duty of £4 4s. On the same 
date K., Ltd., a Building co. under K.'s 
control, offered to bulla for M. a bouse 
on tbe plot of ground at a price of £030. 
These offers were accepted by M. 
After tbe house was built K. granted 
a feu of the ground to M. by a feu 
contract at the stipulated feu -duty : — 
Held : tho stamp duty on the feu con- 
tract was assessable on the value of 
tbe feu-duty, capitalised in terms of 
sect. 56 (2). together with the price of 
tbe house, & not on the value of tbe 
feu-duty alone, In respect that the 
agreements regarding the land & the 
house constituted one transaction by 
which the property in both was trans- 
ferred. — M'L wks v. Inland Revenue, 
[1934] S. C. 424.— SCOT, 
sx. .] — Following upon missivo 
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offers to feu plots of land, but before 
tbe feu charters were granted, two 
prospective feuars entered into con- 
tracts with builders for the erection 
of houses on the land to be foued. In 
one case no part of the house had been 
built at the date of tho feu charter; 
in tbe other case it had been partly 
built. The superiors & the builders 
were Independent parties. In a third 
case a house was built upon the land 
of a landowner with his consent, on an 
oral agreement with him that a feu 
of the site would bo granted. A feu 
charter was granted after tbe bouse bad 
been built : — Held ; In each case tho 
stamp duty was assessable on tbe value 
of the feu duty only, capitalised in 
terms of Stamp Act, 1891 (c. 39), 
# s. 56 (2), & not on the feu duty together 
with the value of tho house, in respect 
that the consideration for tbe feu 
charter was the feu duty only, the 
house in each case being the subject of 
a separate contract with an inde- 
pendent party. — Paul v. Inland 
Revenue, Span v. Inland Revenue, 
Blair v. Inland Revenue, [1936] 
8. C. 443.— SOOT. 
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784. To cross-references before this case add “ See, 
also. Finance Act, 1930 (c. 28), s. 44.” 

762a. Verbal declaration of trust — Followed by 
deed of settlement.] — A deed of settlement 
executed on June 24, 1931, after reciting, as 
was the fact, that on May 20, 1931, for the 
same consideration as was mentioned in the 
deed, which then existed in draft form, the 
settlors had verbally declared that they 
would thenceforth, until trustees were ap- 
pointed in their place, hold the securities 
mentioned in the first & second scheds. 
thereto, being of the value of £55,344, as 
trustees upon the same trusts as would be 
set forth in respect of the securities men- 
tioned in the third & fourth scheds. thereto, 
being of the value of only £1,512, when the 
same were formally transferred, went on to 
witness that in consideration of matters 
therein mentioned the settlors thereby 
assigned & transferred to the trustees the 
securities mentioned in the third <fc fourth 


scheds., that the trustees should stand pos- 
sessed of all the property & securities vested 
in them upon certain specified trusts, <fc that 
the settlors thereby appointed the trustees 
of the settlement to be the trustees of the 
securities mentioned in the first & second 
scheds. thereto. A question having arisen 
as to the stamp duty with which the deed 
was chargeable : — Held : although the verbal 
declaration of trust had been made before 
the deed, the two nevertheless formed one 
single transaction & the deed was chargeable 
under the head “ Settlement ” in Stamp 
Act, 1891 (c. 39), Sched. I., with ad valorem 
stamp duty on the total value of the property 
mentioned in ail its four scheds. — namely, 
£56,856. — Cohen & Moore v. Inland 
Revenue Comrs., [1933] 2 K. B. 126 ; 102 
L. J. K. B. 696 ; 149 L. T. 252. 

767a. Unqualified person drawing instrument re- 
lating to real property.] — Under Stamp Act, 
1891 (c. 39), s. 44, it is an offence for a person 


PART IX. SECT. 6, SUB-SECT. SO. 

•p. M or t gaffe stamped in Irish Free 
Stale — Double Taxation Relief Act .] — 
The vendor of aq estate situate in 
County Antrim, which was In process 
of sale' through the Land Purchase 
Commission under the Northern Ireland 
Land Aot, 1025, executed a mtge. to 
the Bank of Ireland of the bonus pay- 
able In respect of the sale. This 
instrument, which was dated Apr. 24, 
1926, contained a oovenant on the 
part of mtgees. to re-assign the 

8 remises on re-payment of the principal 
: interest thereby secured. It was 
executed by the mtgor. at his residence 
in County Antrim « by the mtgees. in 
Dublin, where It was stamped with an 
Irish Free State Stamp In respect of 
the duty chargeable thereon. Upon 
the ruling of the final schedule of 
inoumbrances the Judicial Oomr. 
declined to accept the mtge. in evidence 
on the ground that it was not properly 
stamped in accordance with the pro- 
visions of the Stamp Aot, 1891 : — 
Held ; by the Ot. of Appeal the mtge. 
was chargeable with stamp duty in 
the Irish Free State within Double 
Taxation Relief Act (Northern Ireland), 
1923 (o. 14), Part III., para, (a), & 
it was accordingly properly stamped Sc 
admissible in evidence In Northern 
Ireland. — Re Estate of Macartney, 
[19331 N. I. 1.— IR. 

PART IX. SECT. 6, SUB-SEOT. 34. 

734 xl. Receipt granted to heritor 

on account of stipend. 1 — In the oaae of a 
parish where a minister was in right 
of the whole standardised stipend, 
a question arose whether a receipt 

^ ted by the General Trustees to a 
or on account of stipend paid by 
him was exempt from stamp duty in 
virtu© of Finanoe Act, 1924, s. 86 : — 
Held : in virtue of the nature of 
standardised stipend as determined 
by Church of Scotland (Property Sc 
Endowments) Act. 1025, s. 36, the 
receipt granted by the General Trustees 
to the heritor on account of standardised 
stipend could not be described as given 
on aooount of any salary or other like 
payment wlthia Finance Aot, 1924, 
s. 30. even though the minister of the 
parish was in right of the whole 
standardised stipend thereof ; &• 

accordingly, the receipt was not 
entitled to the exemption from stamp 
duty conferred by that section. — 
Church or Scotland General 
Trustees v. Inland Revenue Comrs. 
[1932] 8. C. 97. — SCOT. 

734 xil. Acknowledgment of 

loan.] — In an aotion brought la 1932 


by testamentary trustees for recovery 
or a loan alleged to have been made by 
testator to defender, pursuers produced 
a document consisting of a letter, 
dated 1920, from defender’s father to 
testator, & a docquet holograph of St 
signed by defender. In the letter 
defender’s father undertook, If testator 
advanced £1,000 to defender, to 
arrange for payment of Interest. The 
dooquet, which was undated, but must 
have been executed before July, 1931, 
bore “ I acknowledge receipt of the 
sum of One Thousand PoundB.” The 
document was not stamped, St defender 
maintained that it could not be 
received in evidence, in respect that, 
being a receipt. It could not be stamped 
more than one month after Its date : — 
Held ; when the letter St dooquet were 
read together, It was dear that the 
£1,000 was received as a loan, & 
accordingly, the dooqnet was not a 
receipt within Stamp Act. 1891 (o. 39), St 
might be stamped more than one month 
after its date. — Simpson’s Trustees u. 
Simpson, [1933 S. O. 128.— SCOT. 

sh. Failure to give stamped receipt — 
Money received against voucher .] — 
Applt., a commercial traveller em- 
ployed by a joint stock co., received 
from the co.’s cashier a sum of £10 
to be expendod in travelling expenses 
& In return signed a potty-cash 
vouchor, whioh he handed to the 
cashier in acknowledgment of his hav- 
ing received the said money. Sub- 
sequently he accounted to the cashier 
for It, producing reoeipta where reoeipta 
had been given to him. He was con- 
victed of ft breach of sect. 71 (2) of 
Stamp Acts, 1894 to 1930, which makes 
It an offence, in any case where a 
reoeipt would bo liable to duty, not 
to give or issue forthwith a reoeipt 
duly stamped. For the purposes of 
those Aots ** the expression * reoeipt * 
includes any note, memorandum, or 
writing whereby any money amounting 
to two pounds or upwards ... Is 
acknowledged or expressed to have 
been received, or deposited, or paid. 
. . .** On appeal : — Hud : the 

voucher did not merely evidence the 
passing of money from one servant 
of the co. to another; that the pay- 
ment of the amount of £10 must be 
assumed to have been made to applt. 
in pursuance of an antecedent lia- 
bility ; Sc the conviction was right. — 
Oollinson v. Ward, Ex p. Ward, 
[1936] Q. 8. R. 190 ; 30 Q. J. P. R. 
103.— AUS. 

PART IX. SECT. «, SUB-SEOT. 33. 

h I. .] — New South Wales 

Stamp Duties Gomes, v. Thomson 
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(1928), 40 C. L. R. 394; [1928] 

Argus L. R. 30, — AUS. 

•p. Exemption — Transfer of stock — 
Equitable interest.] — A deed of settle- 
ment otherwise dutiable under Stamps 
Act, 1928 (Viet.) purported to transfer 
Australian consolidated Inscribed stock 
to a trustee upon the terms of the 
settlement. The transfer was not in 
the form prescribed by Commonwealth 
Inscribed Stock Act, Sc consequently 
did not operate to vest in the trustee 
the legal property in the inscribed 
stook : — Held : as the deed of settle- 
ment transferred only the equitable 
interest in the stock, it was not a 
“ document relating to the . . trans- 
fer .. . of any stock ” within sect. 
52a of Commonwealth Inscribed Stock 
Act, 1911-1933, as that provision 
applied only to transfers of legal 
interests, & the deed of settlement was 
consequently not exempted from stamp 
duty under Victorian StampB Act, 
1928 by sect. 52a of the Commonwealth 
Inscribed Stook Act. — Fairbairn v. 
Comptroller op Stamps for Victoria 
(1935), 53 C. L. R. 463 ; 41 Argus L. R. 
377 ; 9 A. L. J. 205.— AUS. 


sr. Revocable mandate .] — The instru 
menta referred to in Part IX. of Third 
Sched. to Stamps Act, 1928, include 
instruments not under seal. A bene- 
ficiary entitled tinder a will to the 
residuary estate of testator, delivered 
to the exor. named in the will a letter, 
by which bo requested the exor. upon 
the issue of probate to pay out of his 
interest, in shares or in money at the 
exor. *s discretion, various amounts to 
a number of persons & institutions. 
Tbe exor. transferred shares Sc made 
cash payments in compliance with 
those directions : — Held : the letter 
was not dutiable under Stamps Aot, 
1928, as a deed of settlement or of 
gift within Part IX. of Sched. III. 
sinoe it was not an instrument whereby 
property was settled or given, but was 
a mere revocable mandate. — Howard- 
Smith v. Comptroller op Stamps, 
[1935] V. L. R. 387 ; 41 Argus L. R. 
467 ; affd., 54 C. L. R. 614 ; 10A.L.J 
39 ; 42 Argus L. R. 198.— AUS. 


PART IX. SECT. 7. 

766 1. liability of master for 

penalty incurred by servant .) — A servant 
authorised to give receipts, gave a 
receipt liable to duty St not duly 
stamped. Tbe reoeipt was in form an 
acknowledgment by the principal 
through the servant that the principal 
had received the money : — Held : the 
principal was liable to a penalty under 
Stamps Aot, 1928, s. 55. — Phaser v. 
Brennan, [1935] V. L. R. 871; 41 
Argus L. k. 608. — AUS. 
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not so qualified as provided therein to draw 
or prepare, in expectation of a fee, an instru- 
ment which purports to be a lease, but which 
is invalid, being unsealed. Such a docu- 


ment is not an “ agreement under hand only ” 
within the meaning of the proviso. — Harte r. 
Williams, [1934] 1 K. B. 201 ; 103 L. J. K. B. 
108 ; 150 L. T. 238 ; 30 Cox, C. 0. 67, D. 0. 


Part X— Corporation Duty. 


780. Add* Annotations : — Dlstd. General Medical 
Council v. I. R. Comrs., English Branch 
Council of General Medical Council v. I. R. 
Comrs. (1928), 97 L. J. K. B. 678. Consd. 
Midland Counties Institution of Engineers 


v. I. R. Comrs. (1928), 14 Tax Cas. 286. 
Apld. Institution of Civil Engineers v. I. R. 
Comrs. (1931), 47 T. L. R. 466. Refd. 
Master Mariners, Honourable Co. of v* I. R. 
Comrs. (1932), 17 Tax Cas. 298. 


Part XII. — Entertainments Duty 


784. Add* Annotations : — Consd. A.-G. v. Arts 
Theatre of London, Ltd., [1933] 1 K. B. 
439 ; A.-G. v. Southport Corpn., [1934] 1 
K. B. 226 ; A.-G. v. London Casino, Ltd., 
[1937] 3 All E. R. 868. 

785. Add* Annotations; — Consd. A.-G. v. Arts 
Theatre of London, Ltd., [1933] 1 K. B. 439 ; 
A.-G. v. London Casino, Ltd., [1937] 3 All 
E. R. 868. 

786. Add* Annotations : — Consd. A.-G. v . Arts 
Theatre of London, Ltd., [1933] 1 K. B. 
439 ; A.-G. v. Southport Corpn., [1934] 1 
K. B. 226 ; A.-G. v* London Casino, Ltd., 
[1937] 3 All E. R. 858. 

786a. Theatre club.] — A club was formed 

with the object of creating a social rendezvous 
& providing its members with the amenities 
of a London club, including the provision of 
meals A refreshments. In addition it pro- 
vided its own theatre on the club premises 
& produced regularly at the theatre with 
professional casts new plays & revivals for 
short runs, & also provided therein concerts, 
lectures, etc. There were two classes of 
members — namely, full members, who paid 
annual subscriptions at full rates, & enjoyed 
all the privileges & amenities of the club, & 
associate members, who paid annual sub- 
scriptions at much lower rates than the full 
members, & were entitled only to a few of 
the privileges of the full members. Both 
full members & associate members were 
entitled to enter the theatre & attend the 
theatrical performances given there upon 
payment of the prices charged for admission, 
which were the same for both full members 
& associate members, & varied according to 
the cost of production of each play, & werje* 
calculated so as to cover the cost of pro- 
duction throughout each year. There was 


no admission for the public at large. The 
Comrs. of Customs & Excise determined that 
a portion of the subscriptions paid by both 
full members & associate members was in 
respect of the right of admission to entertain- 
ments & that entertainments duty was pay- 
able thereon : — Held : by Finlay, J., on 
the facts, a portion of the annual subscrip- 
tions paid both by the full members & the 
associate members was paid in order to 
entitle them to join the privileged class of 
persons who alone had the right, upon 
making a further payment, to be admitted 
to the entertainments in the theatre, & that 
portion of the annual subscriptions was 
chargeable with entertainments duty. 

On appeal it was contended on behalf of 
applts. that the duty could not attach, 
becauso Finance (New Duties) Act, 1916 
(c. 11), s. 1 (4), referred to a payment for 
admission & not to a part payment for 
admission to an entertainment : — Held : by 
the Ct. of Appeal, that under s. 1 (4) of the 
1916 Act, the Comrs. were charged with the 
duty of breaking up the lump sum paid in 
respect of the subscription paid to the club 
to see whether there was contained in it a 
sum which represented any payment for 
admission to the theatre, & that if it did, 
the tax attached ; & even though, sub- 

sequently or successively, there might have 
been a direct payment for the ticket of ad- 
mission which was used by the member, 
nevertheless the totality of the two sums 
which had been paid represented a payment 
made for admission to an entertainment of 
which he had paid the first portion in his 
subscription to the club & the second portion 
directly in the purchase of his ticket, & the 
duty was payable on the totality of the two 
sums paid for admission : — Held : therefore, 
the tax attached. — A.-G. v. Arts Theatre 


PART XIL 

u. Club picnic — Sea trip dr shore 
amusements . ) — A club conducted an 
excursion to a seaside resort & a picnics 
there Sc sold tickets in connection with 
the excursion Sc picnic. The holders 
of tickets were conveyed to the resort 
by a boat chartered by the dub, where 
for a few hours ashore they might take 
part in games, pastimes Sc amusements 
in a park, of which the club bad the 
use for the day. They afterwards 
returned by the same boat. The whole 


outing extended over some eleven or 
twelve hours. No ticket or special 
payment was needed for participation 
in the amusements in the park, in 
which persons other than ticket- 
holders were at liberty to Join : — Held ; 
there was no payment for admission 
to an entertainment. — Taxation Comr. 
r. Victorian Hardware Olitb, [1931] 
Argus L. R. 145. — AUS. 

sd. BoaUno pool .) — The proprietor 
of a water pool allowed persons to hire 
boats provided by him on the pool on 
payment of a fee. The public wore 
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admitted free of charge to all parts of 
the promises. The Comr. of Taxation 
claimed that undor Entertainment Tax 
Assessment Act, 1925, the moneys paid 
by the hirers of the boats were subject 
to entertainment tax as being payments 
for admission to an entertainment : — 
Held : the amusement carried on upon 
the pool was an entertainment ae 
defined in the Act, but no payment 
was made for admission to the enter- 
tainment, Sc therefore the Oomr.’s claim 
failed. — BLACK v . Spkrdoraft, Ltd., 
[1937] W. A. L. R. 21.-— AUS. 
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op London, Ltd., [1933] 1 K. B. 439 ; 102 
L. J. K. B. 106 ; 148 L. T. 260 ; 49 T. L. R. 
38 ; 76 Sol. Jo. 831, C. A. 

Annotation: — Coned. A.-G. v. London Casino, Ltd., 11937] 
3 All E. R. 858. 

787. Add. Annotations : — Dlstd. A.-G. v. London 
Casino, Ltd., [1938] 1 K. B. 279. Reid. 
A.-G. v. Southport Oorpn., [1934] 1 K. B. 226. 

787a. Revue during meals at restaurant.] — The 
London Casino, Ltd., owned & carried on a 
restaurant, at which a minimum charge of 
16s. 6 d. was made for dinner. Dinner was 
served on the premises, which had previously 
been used as a theatre, & the theatre stage 
was so adapted that persons paying for the 
dinner & occupying the tables could see an 
elaborate revue which was in two parts & 
was produced on the stage from 8.16 to 
9 p.m. & from 9.16 to 10 p.m. No charge 
was made for the show other than the pay- 
ment for the dinner, which was served either 
at a fixed price or d la carte , & for which a 
bill was rendered to the customer at the md 
of the meal : — Held : there was “ an enter- 
tainment,” for admission to which payment 
was made within the Act, & it was for the 
Comrs. to allocate the exact proportion of the 
lpmp sum paid for the dinner upon which 
entertainments duty was chargeable. — A.-G. 
v. London Casino, Ltd., [1938] 1 K. B. 
279 ; [1937] 3 All E. R. 868 ; 107 L. J. K. B. 
66 ; 168 L. T. 379 ; 63 T. U R. 1017 ; 81 
Sol. Jo. 718. 

788. Add. Annotations Consd. A.-G. v. London 
Casino, Ltd., [1937] 3 All E. R. 868. Refd. 
A.-G. v. Southport Corpn., [1934] 1 K. B. 226. 


791a. Bathing pool — Admission of non-bathers.] 

— The corpn. of a borough were the pro- 
prietors of an enclosure which adjoined the 
sea-shore & included a sea-bathing lake ; two 
areas reserved for sun -bathing ; dressing 
accommodation for about a thousand bathers ; 
terraces with seating accommodation for 
several thousands of non-bathers sheltered 
from the wind, & an upper terrace promenade, 
that accommodation giving the non-bathers 
a view of the bathing lake, adjacent parks, 
recreation ground & sea-shore ; & a caf A 
The bathing was not organised. The lake 
& grounds were widely used by visitors & 
residents as a meeting-place & resort for 
sheltered sitting & resting in the sun. The 
sheltered seats, terraces & caf6 were open 
& used at the same prices whether or 
not there was bathing. The enclosure was 
open from Apr. 30 to Oct. 1 from 7 a.m. to 
8 p.m. on week-days, & for shorter hours on 
Sundays. The charges for non-bathers were 
between 2 p.m. & 6 p.m. 4d., & at any other 
time 3d., these charges being somewhat 
less than those for bathers. Admission was 
, by ticket obtained at a turnstile : — Held : 
the bathing, not being organised, was not an 
“ entertainment ” within the meaning of 
that term as defined by Finance (New Duties) 
Act, 1916 (c. 11), s. 1, & consequently that 
entertainments duty under the Act could not 
be charged on the payments made by non- 
bathers for admission to the enclosure. — 
A.-G. v. Southport Corpn., [1934] 1 K. B. 
220 ; 103 L. J. K. B. 117 ; 160 L. T. 273 ; 
98 J. P. 61 ; 50 T. L. R. 122 ; 77 Sol. Jo. 899 ; 
32 L. G. R. 71, C. A. 


Part XIII. — Recovery of Revenue Duties and Penalties. 

799. Add. Annotation: — Apld. Ohowood, Ltd. v. I 811a. Order of Inland Revenue Commissioners — 
Lyall, [1929] 2 Ch. 406. | When necessary — Prosecution under Railway 


PART XIII. SECT. 1, SUB-SECT. 1. 

J ) i. Action against broker — For 

ue of revenue stamps. ] — Under Special 
War Revenue Act, R. 3. C., 1927, the 
omission to affix the revenue stamps 
required by soot. 58 of Part VII. to be 
affixed on stocks or bonds on a sale or 
transfer thereof does not, when a Bale 
Is made by a broker as an agent, render 
him liable to pay the money value of Buoh 
stamps os a debt due to the Dominion 
of Canada. — R. v. Orabbs, [1934 
S. O. R. 523 ; 4 D. L. R. 324 ; 47 
B. C. R. 293.— CAN. 


si. Trial of issue — To determine fact 
essential to defence — Amendment of 
defence.) — R. v. Mutual Firk Assoon. 
of Canada, Ltd. (1926), 58 N. 8. R. 
420.— CAN. 


■v. Statutory presumption from 
powesston.] — R. v. Leo ok. [1929] 1 
D. L. R. 808 ; 51 Can. Crim. Caa. II ; 
60 N. S. R. 226. — CAN. 


■w. .] — On a charge under 

Customs Act. R, S. C., 1927. s. 217 (2), 
of unlawfully importing liquor the 
onus Is on the aooused to prove lawful 
Importation, without proof by the 
Crown of importation. — R. v. Chkvkrie 
(1933), 7 M.P. R. 147 ; 62 O. 0. O. 283. 
—CAN. 


mc. .] — R. v. Dempsey (1933), 

M. P. R. 180.— CAN. 


sa. Unlawful removal from distillery-} 
— Held: (l) where an inspection of 


the stock of spirits in a distillery, made 
according to the directions of the 
statute, shows that on a given date a 
substantive quantity of spirits had in 
some way been removed from the 
distillery, & that the distillery stook 
books, required to be kept under the 
Aot, did not show said deficiency to 
have been lawfully removed, snob 
evidence, unless rebutted by proper 
& legal evidenoe, will be proof that 
said shortage was unlawfully removed ; 
(2) it results from the proper reading 
of sects. 53, 149, 151 & 162 of the 
Excise Act, that, upon it being shown 
that any distilled spirits have been 
unlawfully removed from a distillery, 
the excise duties thereon become pay- 
able forthwith ; (3) it Is no defenoe 
in the present action to show that the 
spirits had been unlawfully removed 
by its sales manager, who was also a 
director, without the knowledge of 
the other directors. — R. v. Atlantic 
Distilling Co., Ltd., [1931] Ex. C. R. 
117— CAN. 


PART XIII. SECT. 1 , SUB-SECT. 2. —A. 


806 iv. .] — R. v. Cheng Tong 

Seng, [19281 1 W. W. R. 38 ; 49 Can. 
Crim. Cas. 79 ; 39 B. C. R. 157.— CAN. 


806 v. .] — R. c. Boutoier, 

[1928] 2 D. L. R. 555 ; 49 Can. Crim. 
Oas. 312.— CAN. 


806 vi. .] — R. t>. Manuel, [1928] 
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2 D. L. R. 755 ; 50 Can. Crim. Cas. 32. 

—CAN. 

806 vii. Railway Passenger Duty 

Act, 1842.] — Held : under Burgh 
Police Aot, sect. 454, the burgh 
magistrate had no jurisdiction to 
entertain the complaint, in respect 
that, while the duties imposed by the 
Act of 1842 had been repealed, & other 
duties substituted therefor, a con- 
travention of sect. 1 3 was still an ofTence 
against an Inland Revenue or Customs 
Act, within the meaning of Burgh 
Police Act, s. 454. — Cameron v. 
Sweeney, [19281 S. C. (J.) 34.— SCOT. 

td. Election as to penalty — When 
made.) — A summons charged deft. 
“ that he . . . was concerned in carry - 
iDg, to evade the payment of duty 
thereon, certain uncustomed eggs . . . 
contrary to sect. 186 of Customs 
(Consolidation) Act, 1876 (c. 36), 

whereby the said deft, has forfeited the 
penalty of £100 for which the Comrs. 
have elected to sue.” Deft, was con- 
victed Sc the justices ordered him “ to 
pay the sum of £10 11s. o d. being three 
times the value including the duty 
thereon of sixty dozen of eggs which 
we adjudge deft, to he carrying to 
evade payment of the duties thereon 
. . . & for costs the sum of £1 14s. M. 
within one month & if said sums be 
not paid within one month, we adjudge 
P. M. to be imprisoned in Londonderry 
Gaol for fourteen days with hard labour 
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Passenger Duty Act, 1842 (c. 79), s. 18 .1 — 
An information was preferred by a ponce 
officer against the conductor of a motor omni- 
bus, alleging that he had allowed the omnibus 
to carry at one time a greater number of 
passengers than it had been constructed to 
carry, contrary to Railway Passenger Duty 
Act, 1842 (c. 79), s. 13 : — Held : the prosecu- 
tion was not a proceeding for the recovery 
of a fine or penalty under an Act relating 


to inland revenue within Inland Revenue 
Regulation Act, 1890 (c. 21), s. 21 (1), & 
it could, therefore, lawfully be commenced 
without an order of the Inland Revenue 
Comrs. — Kirkby v. Minty, [1929] 2 K. B. 
165 ; 98 L. J. K. B. 733 ; 141 L. T. 615 ; 
93 J. P. 176 ; 46 T. L. R. 427 ; 27 L. G. R. 
438 ; 28 Cox, 0. 0. 640, D. C. 

816. Add. Annotation : — Held. Roche v. Willes 
(1934), 151 L. T. 154. 


unless said sums be sooner paid.” On 
a motion to make absolute a conditional 
order of certiorari which brought up the 
order of the justices for the purpose of 
being quashed : — Held : (1 ) it was open 
to the Comrs. at any time prior to 
conviction to say for what penalty 
they intended to sue ; (2) the addition 
of the punishment of something not 
warranted in law was not a 44 defect ” 
within sect. 223 of 1876 Act, but made 
the order wholly bad ; (3) the order 
could not be sent back to the justices 
to be amended after certiorari pro- 
ceedings had been taken ; (4) if it was 
not competent for the justices to 
amend the order the ct. had no power, 
either to direct or request them to do so. 
— R. (Meehan) v. County Tyrone, 
Chairman Sc Justices, [1934] N. I. 67. 


811a i. Order of Inland Revenue Com- 
missioners — When necessary — Prosecu- 
tion under Railway Passenger Duly 
Act, 1842 (c. 79), s. 13.]— Horn v. 
Duckett, [1929] S. C. (J.) 63.— SCOT. 

f i. Effect of Criminal Justice 

Administration Act , 1914 ( c . 58), s. 16.] 
— Held: sect. 12 of the Customs & 
Inland Revenue Act, 1879 (c. 21), 
which provides that any person con- 
victed of on offence against the 
Customs Acts, 8c who had been ad- 
judged to pay a penalty of £100 or 
upwards may for a first offence be 
imprisoned for not less than six months 
nor more than nine months, & for a 
subsequent offence may in lieu of 
payment of the penalty be imprisoned 
with or without hard labour, for not 
less than six months nor more than 
twelve months, was repealed by 
sect. 16 of Criminal Justice Administra- 
tion Act, 1914 (c. 58).— R. (MoCon- 
ville) v. Armagh County Justices, 
[1934] N. 1. 222.— IR. 

1 i. Notice of seizure. 1 — The 

giving of the notice of seizure which is 
required by Excise Act, 1927, s. 77, is 
not a condition precedent to the 
prosecution of a charge laid under 
sect. 176 (e) of said Act. — R. v. Kolyk, 
[1929] 2 D. L. R. 636 ; 1 W. W. R. 
766 ; 51 Can. Crim. Cas. 372 ; 38 

Man. L. R. 166.— CAN. 


sw. Improper adjournment — Effect of.) 
— A justice of the peace having inter- 
vened in a prosecution under the Excise 
Act by assuming to adjourn the trial 
on the non-appearance of the police 
magistrate before whom the information 
was laid, & who had issued a summons 
to deft, to appear before him, a con- 
viction made on the adjourned date 
of trial by another police magistrate, 
before whom deft, refused to plead Sc 
to whose jurisdiction he objected, was 
quashed. — R. v. Pyke, [1928] 1 

W. W. R. 590; 49 Can. Crim. Cas. 
186 ; 23 Alta. L. R. 341.— CAN. 


n. Information in writing — By whom 
laid .) — Since only inland revenue 
officers can lay an information for an 
offenoe under Excise Act, snch an 
information must state that the person 
laying the Information is an inland 
revenue officer. — R. v. Witsiewtcz, 
ri928] 2 W. W. R. 19 ; 49 Can. Crim. 
Cas. 330.— CAN. 

•y. Whether necessary.) — Held: 

an information in writing required 
by Customs 8c Inland Revenue Aot, 
1879, is no longer a necessary pre- 
liminary to the issue of a summons 


charging an offenoe under the Customs 
Acts. — A.-G. v. Healy, [1928] I. It. 
60.— IR. 

•z. Information -- Description of in- 
formant — Sufficiency.) — An information 
for an offence against the Excise Act 
which describes the informant as a 
Customs Sc Excise offloer 44 on behalf 
of His Majesty the King ” shows 
sufficiently that he belonged to the 
class of persons by whom such an 
information may be laid Sc gives the 
magistrate the right to proceed there- 
under. — R. v. Henderson (B. C.), 
(1929) 4 D. L. R. 984 ; 2 W. W. R. 
209 ; 52 Can. Crim. Cas. 82. — CAN. 

sb. Must l>e laid before two 

justices .) — R. O’Halloran (1928), 

54 Can. C. C. 227 —CAN. 

g0 . Must state value of goods 

illegally imported.) — R. v. Bent (1930), 
54 Can. C. C. 169.— CAN. 

sd. Necessity for averment that 

? oods unlawfully imported.) — It. v. 

tEin, [1932] 2 D. L. R. 303 ; 4 

M. P. R. 328 ; 57 C. C. C. 396.— CAN. 

te , Description of offence — 

Sufficiency — Whether 44 without lawful 
excuse ” necessary.) — Jacobs u. It. 
(1931). 56 Can. C. C. 200.— CAN. 

at. .] — An informa- 

tion under Customs Act, 1927, is 
valid when It uses the word 44 keep,” 
which is identical with 44 have In one’s 
possession.” — R. v. McLeod, [1935] 2 
1). L. R. 510; 9 M. P. R. 145; 63 
Can. C. C. 155.— CAN. 

>g. Petialty should be proportionate 
to extent of illegal operations.) — It. v. 
Petit, [1931] 4 D. L. R. 548 ; 57 

C. C. C. 108.— CAN. 

sk. Harbouring goods — Implication 
of ownership.) — In a prosecution under 
Customs Act, R. 8. C., 1927, 44 har- 
bouring ” implies ownership. — R. v. 
FORAN (1932), 59 C. C. C. 268. — CAN. 

si. Meaning of" value for duty.”) 

— In a charge of harbouring goods of 
the 44 value for duty ” of over $200, 
*• value for duty ” means the value to 
he stated In the bill of entry even 
though there is no ad valorem duty. — 
R. v. Ballard, [19331 3 D. L. It. 67 ; 
59 C. C. C. 220 ; 6 M. P. R. 193 —CAN. 

sm. No power to suspend sentence. 1 — 
Customs Act, R. S. C., 1927, s. 282, 
deprives the ct., in respect of offences 
under the Customs Act, of its usual 
power to suspend the sentence of 
persons convicted. — R. v. Lowery, 
[1933)0. R. 19 ; 59 C. C. C. 112.— CAN. 

sp. Form of order.) — The prosocutor 
was charged at petty sessions on a 
summons with being ( inter alia) 
knowingly concerned in a fraudulent 
evasion of duties of customs in respect 
to ten head of cattle. He was con- 
victed & was ordered to pay the sum 
of £300 or in default to be Imprisoned 
until that sum be paid or discharged 
according to law. 

On an application to make absolute 
a conditional order for a writ of habeas 
corpus notwithstanding cause shown : 
— Held : it was necessary for the 
justices to state the limit of the term 
of imprisonment imposed, & as no 
term was fixed, the order of the Justices 
was bad.— R. (McCauohry) v. Tyrone 
County JJ., [1936] N. I. 10.— IR. 

sr. Fines — Property of Crown .) — 
Fines imposed In a prosecution for a 
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conspiracy to violate tho revenue laws 
of Canada belong to the Crown & not 
to tho Provincial Treasurer. — Re Pro- 
vincial Treasurer’s Claim, [1937] 1 
D. L. R. 534 ; 11 M. P. R. 335 ; 67 
Can. C. C. 3 1 7 ; ajfd. sub nom. A.-O. for 
Nova Scotia v. A.-G. for Canada, 
[1937] S. C. R. 403 ; 3 D. L. R. 225 ; 
68 Can. C. C. 177.— CAN. 


PART XIII. SECT. 1, SUB-SECT. 2. — C. 

n 1. .] — Held : where goods 

alleged to have been smuggled are 
found Sc seized in the possession of any 
person, tho onus, under Customs Act, 
s. 264, is upon such person to explain 
how the goods had come Into his 

f > 08808 sion or how they had been 
mported into Canada, & if so, to prove 
that tho duty upon them was paid. — 
Weiss v. R., [1928] Exch. C. R. 106.— 
CAN. 

r j, .] — R. v. Roo- 

zinski, [1930] 2 W. W. R. 636 ; 54 

Can. C. C. 158 ; 39 Man. L. It. 1 52.— CAN. 

r ii. .1— The present 

action was one to recover a penalty to 
the amount of the duty paid value of 
goods harboured bv D. unlawfully 
Imported, & incurred under the pro- 
visions of Customs Act. Pltf. proved 
tho finding of the goods In tho premises 
of D. & the duty paid value thereof. 
D. offered no evidonco at all : — Held : 
by sect. 21 7 of Customs Act, the burden 
of proving that the goods harboured 
were lawfully imported is upon the 
person in whose possession tho goods 
are found, & sect. 262 provides that io 
case of any question relating tn 
identity, origin. Importation or pay- 
ment of duty, tho burden is on the 
owner or possessor of the goods, & D. 
having failod to discharge the burden 
put upon him by law, pltf. was entitled 
to judgment for the duty paid value of 
the goods so found on his premises. — 
R. v. DOULL, [1931] Ex. C. R. 159- 
CAN. 

t 1. . ] — R. v. Moyle (1928), 49 

Can. Crim. Cas. 375.— CAN. 

PART XIII. SECT. 1, SUB-SECT. 2.— D. 

sa. Sentence of imprisonment in 
default of payment of costs — Invalid. ] — 
Ex p. Monahan (N. B.), [1929] 1 
D. L. R. 804 ; 61 Can. Crim. Cas. 15.— 

CAN. 

PART XIII. SECT. 1. SUB-SECT. 2.— E. 

o I. Court not named — Validity.) 

— Notice of appeal from conviction 
under Customs Act is good, although 
the ct. is not namod. — R. v. McLeod 
(1933), 61 C. C. C. 319.— CAN. 

4 I. .] — Although the only 

appeal expressly granted by Customs 
Act, R. S. C., 1927, Is one from a con- 
viction, an appeal lies from the dis- 
missal of a charge thereunder, both 
Impliedly under sect. 279 (4) of said 
Act & by virtue of sect. 749 of Criminal 
Code which Is incorporated in the Act 
except in so far as it is Incompatible 
therewith. — R. v. Woodland, [1935] 
3 W. W. Ii. 220 ; 64 Can. C. C. 313.— 
CAN. 

1 1. From decision of county court 

fudge on appeal.) — Under sect. 279 (2) 
of the Customs Act there is no appeal 
from a decision of a county ct. judge 
on appeal.— R. v. Albert (1935). 8 
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826a. Jurisdiction of Justices — Order for con- 
demnation.] — A motor tank wagon was 
seized by officers of the Customs & Excise 
on the ground that it was being used in the 
conveyance of goods liable to forfeiture under 
the Customs Acts. The owners claimed the 
vehicle under Customs Consolidation Act, 
1876 (c. 36), s. 207, & an information was 
exhibited before justices on behalf of the 
Comrs. of Customs & Excise for the forfeiture 
& condemnation of the vehicle under sect. 226 
of the Act : — Held : it having been admitted 
that the vehicle had been used in the con- 
veyance of goods liable to forfeiture (in 


which case sect. 202 of the Act provides that 
the vehicle itself shall be forfeited), the 
justices were bound to condemn the vehicle, 
sect. 226 giving them no discretion to refuse 
to do so on the ground, for example, of hard- 
ship on an innocent owner. — De Keyser v. 
British Railway Traffic & Electric Co., 
Ltd., [1936] 1 K. B. 224 ; 164 L. T. 168 ; 62 
T. L. R. 73 ; 79 Sol. Jo. 904 ; sub nom . Db 
Keyser v. Harris, Be Keyser v. British 
Railway Traffic & Electric Co., Ltd., 106 
L. J. K. B. 74 ; 99 J. P. 403 ; 33 L. G. R. 
463. 
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887. Add. Annotations : — Apprvd. Nixon v . A.-G. 
(1930), 100 L . J. Ch. 70. Refd. Re Trans- 
ferred Civil Servants (Ireland) Compensa- 
tion, &L929] A. C. 243. 


889. Add. Annotations : — Apprvd. Nixon v. A.-G. 
(1930), 100 L. J. Oh. 70. Refd. Re Trans- 
ferred Civil Servants (Ireland) Compensa- 
; tion, [1929] A. C. 243. 


M. P. R. 549 ; 63 Can. Can. C. 363. 
— CAN/ 

1 u. To Court of Appeal .]- — 

There Is no right of appeal under 
Customs Aot, R. 9. C., 1927, by way 
of stated case from a police magistrate 
to the Ct. of Appeal. — R. (Weeks) v. 
Simon, [1937] 3 D. L. R. 142 ; O. R. 
493 ; 68 Can. C. O. 315.— CAN. 

sb. Evidence — Retrospective operation 
of amending Act.] — Statutes of Canada, 
1928, (o. 16), a. fi, which amended 
R. S. C., 1927 (o. 42), 8. 262. & changed 
the law of evidence In prosecutions 
under o. 42, Is retroactive In effect & 
applicable to the hearing of an appeal 
to the county ct. from a conviction 
made prior to its passing. — R. v. 

51 

CAN. 

•g. Powers of Supreme Court.}— On 
appeal to Supreme Ct. from quashing 
of conviction for harbouring spirits, 
the ot. by Customs Aot, may affirm Sc 
amend conviction. — R. v. McKenzie, 
[1932] 4 D. L. R. 686 ; 5 M. P. R. 32 ; 
58 C. O. C. 239.— CAN. 

PART XIII. SECT. 2. 

q 1. Foreign vessel.] — The A., a 

ship owned by the claimant, C. of 
St. John’s, Newfoundland, the port 
of registry, cleared from Halifax, N.S., 
unladen, took on a cargo at St. Pierre 
& unloaded that cargo on to another 
vessel at a point some fourteen or 
fifteen miles off the coast of Nova 
Scotia. The ship then put Into Halifax 
on account of engine trouble ; the 
claimant, L., master of the ship, in 
reporting to the Collector of Customs 
at Halifax, as required by sect. 11 of 
Customs Act, 1927, made an untrue 
report. Later the ship was seized 
by the Royal Canadian Mounted Police 
for an alleged violation of sect. 185 
of the Customs Act, On appeal from 
the decision of the Minister of National 
Revenue, oonQrming the seizure, 
claimants contended inter alia that 
sect. 11 of the Customs Aot was ultra 
vires : — Held: (1 ) or customs pur- 
poses, a vessel which is not registered 
In a Canadian port, even though a 
British vessel, must be considered a 
foreign vessel ; (2) putting into port 
under constraint does not carry any 
legal right to exemption from local law 
or looal jurisdiction ; (3) the report 
required by sect. II of the Custom* 
Act Is required to be made only after 
the vessel has entered a Canadian port. 


Bingley, [19291 1 D. L. R. 777 : 
Con. Crim. Cas. 268 ; 60 N. S. R. 311. 


& the fact that disclosure is required 
of acts which may have occurred during 
the course of the voyage, outside of the 
territorial waters or Canada, does not 
render the enactment extra-territorial 
In Its operation ; (4) the offence charged 
herein under sect. 185 of the Customs 
Aot is that of having made an untrue 
report ; (5) the Parliament of Canada, 
for the protection of the revenue, has 
the right to require a master coming 
into a Canadian port, to make a full & 
oomplete statement, In his report, of the 
dealings in cargo which he had during 
the voyage which immediately pre- 
ceded his arrival at the port.— Cashin 
& Lewis v. R.. [1935] Ex. C. R. 103. — 
4 D. L. R. 647 ; 64 Con. O. O. 268.— 
CAN. 


■o. Ship within three mite limit — 
Entry due to ** unavoidable cause .'*] — 
Deft, ship was seized by the Customs 
Authorities under sect. 183 (o. 42) of 
R. S. C., 1927 (o. 42), s. 183, as being 
In Canadian waters contrary to its 
provision. The defence alleged that 
the entry into Canadian waters was 
dne to the fact that the sole man in 
command, during the illness of the 
master believed himself without the 
three mile limit. The anchorage was 
made in the dark, & this man had 
been battling with the elements for 
two days alone, had only had three 
hours’ Sleep in 72, & was exhausted : — 
Held : in the ciroumstanoes, he could 
not be regarded as a mariner In 
ordinary conditions, & could not be 
called upon to take suoh precautions 
as would in other ciroumstanoes be 
required by this ct., & the entry was 
due to “ unavoidable causes.'* — R. v. 
“ Mary C. Fischer ” (B. 0. Adm.), 
[1929] 4 D. L. R. 67ft ; Ex. C. R. 207 ; 
52 Can. Crim. Cas. 273.— CAN. 


•d. Water 8 deemed international. ] 

— A foreign vessel belonging to a 
foreigner was seized In the territorial 
waters of British Columbia, having 
cleared from Seattle, bound for 
Alaska : — Held : as passage over these 
waters is necessary Sc convenient they 
should be deemed international in that 
sense : want of jurisdiction had been 
established, Sc accused was entitled to 
his discharge. — R. v. Hardy (1932), 
46 B. C. R. 152 *. 69 C. C. C. 394.— CAN. 

•e. Seizure of unregistered motor boat 
— Departure without clearance .) — 
A certain unregistered motor boat ot 
less than 10 tonB tonnage was seized 
under sect. 244 of Customs Aot for 
departing from a port in Canada 
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without a clearance. She had been 
moored at one pier In the Customs port 
of Sydney & left this pier to go to 
another point In the same port : — 
Held : (1) inasmuch as the motor boat 
in question was not required to be 
registered, & was not eligible for clear- 
ance by Customs on a coasting voyage, 
she was not required to obtain a clear- 
ance under the provisions of the Cus- 
toms Act before leaving her port or 
place of mooring 8c, in consequence, 
she was not liable for penalty Imposed 
by sect. 244 of the Act ; (2) the boat 
In question did not depart from the 
port of Sydney within the meaning of 
said section & the provisions of the 
statute do not apply to a small boat 
which Is unregistered & which is pro- 
ceeding from one point in any port to 
another point In the same port without 
goods on board, Sc that she was not 
required to clear. — Hearn v. R., [1931] 
Ex. C. R. 201.— CAN. 

sg. Seizure of vessel — Who may 
recover .] — The owner alone may recover 
possession of a vessel seized for trans- 
porting liquor contrary to Aloobolio 
Liquor Possession Sc Transportation 
Aot (Que.). — Robertson v. Quebec 
Liquor Commission, [1933] 1 D. L. R. 
78 ; S. C. R. 246 ; 59 O. 0. C. 191.— 
CAN. 


»k. Locality of seizure .] — On seizure 
of a schooner with liquor ; — Held : 
the locus ot the seizure, approximately 
one & three-quarter miles from the 
shore, was part of the Province of New 
Brunswick Sc therefore, both as to 
property & jurisdiction, the Province of 
New Brunswick included the territory 
within which the offence was alleged 
to have been committed. Sc the offence 
as set forth in the oonvlctlon was 
committed within the Province of 
New Brunswick Sc within the body of 
a county. — R. v. Burt (14)32), 5 
M. P. R. 112.— CAN. 


cm. Unlawful seizure — Liability of 
Crown .] — Certain goods were seized by 
Canadian Customs officers. Sc by con- 
sent of counsel, an order was made by 
the Exchequer Ot. dissolving such 
seizure & directing that the property 
be restored to the suppliant. Some 
months later when he went for delivery 
of the goods. It was discovered there 
was a shortage, for the value of which 
this action was brought : — Held : the 
Crown is liable for the value of goods 
unlawfully seized or detained if restora- 
tion cannot be made. — M assed* v. R., 
[1934) Ex. C. R. 223 ; [1985] 1D.LB. 
701.— QAN. 
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841a. Right to pension — Not enforceable at law.] — 
An established civil servant of the Crown has, 
on the true construction of Superannuation 
Acts, 1884 to 1009, no legal right to a super- 
annuation allowance or, when such an allow- 
ance has been awarded to him by the Lords 
Oomrs. of the Treasury, to an allowance of 
an amount fixed by reference to the scale 
contained in Superannuation Act, 1859 (c. 26), 
s. 2, as amended by Superannuation Act, 
1909 (c. 10), ss. 1, 8 (1). 

Applts., four retired civil servants who had 
qu&uned for the award of a superannuation 
allowance, claimed to be entitled as of right 
to have superannuation allowances calcu- 
lated on the full amount of their annual 
salaries & emoluments, including a bonus 
granted by the Treasury to civil servants, in 
accordance with the scale provided by 
Superannuation Act, 1859 (c. 26), s. 2, as 
amended by Superannuation Act, 1909 
(c. 10), ss. 1, 3 (1). Two of applts. entered 
the Civil Service on the faith of a statement 
contained in a Treasury minute of June 14, 
1859, to the effect that all persons appointed 
subsequent to the passing of the Act of 1859 
were to be held entitled to the retiring allow- 
ances prescribed by the second sect, of that 
Act, & they contended that the minute was 
a continuing offer by the Treasury on behalf 
of the Crown to such persons that they 
should receive superannuation allowances 
on the terms therein contained, & that that 
offer had been accepted by both applts. A 
third applt. entered the service of the 
National Telephone Co. in 1895, & on the 
transfer of the telephones to the Post Office 
under Telephone Act, 1911 (c. 26), assigned 
his share in a contributory pension fund to 
the Postmaster-General, & was appointed 
to a pensionable office in the Post Office 
which qualified him for a superannuation 
allowance under sect. 6 of that Act, which, 
by sect. 10, was to be read as one with the 
Superannuation Acts, 1834 to 1909. The 
Lords Comrs. of the Treasury, acting in 
accordance with a Treasury minute dated 
Mar. 20, 1922, awarded to each of applts. a 
superannuation allowance calculated on a 
basis differing from & less favourable to him 
than that provided by sect. 2 of 1859 Act, as 
amended by sect. 1 & sect. 3 (1) of 1909 Act, 
& computed his allowance (a) on his fixed 
ftnnna.1 salary & emoluments, exclusive of 


his bonus emoluments ; & (6) on a sum less 
than the full amount of his annual bonus 
emolument: — Held: (1) applts. had no 
legal right enforceable in a ct. of law to 
superannuation allowances calculated accord- 
ing to the scale fixed by sect. 2 of 1859 Act 
as amended by sect. 1 & seot. 3 (1) of 1909 
Act; (2) as to the claim founded on contract, 
the only power of the Lords Oomrs. of the 
Treasury was conferred by statute, <fe they 
had no authority to oontract themselves out 
of it ; (8) applt. employed in the Post Office 
received his superannuation allowance on 
the same footing as the other applts. — Nixon 
w. A.-G., [1931] A. 0. 184 ; 100 L. J. Ch. 70 ; 
144 L. T. 249 ; 47 T. L. R. 95, H. L. 

841b. Amount of pension — Whether war bonus 
Included In calculation.] — Upon its incor- 
poration reap, authority took over a pension 
scheme, whereby it was provided that 
deductions be made from the wages payable 
to certain employees (including applt.), & 
that, for the purpose of computing the super- 
annuation allowance or pension payable to 
each employee, the wages were to be deemed 
to be at the rate of the actual wages paid to 
him at the time of his superannuation or 
retirement “ exclusive of any gratuities, 
allowance for house, or other additions.” 
From 1915 onwards, a weekly sum called 
“ war bonus ” was paid to each employee 
in addition to wages. The bonus rose from 
time to time, & in May 1918 a part of the 
bonus was consolidated with the wages. 
In 1919 a document, containing the words 
“ war bonus 15s. per week added to wage, 
counting for pension, plus 11s. 0 d. per week 
floating war bonus,” was left with each 
employee. In the same year applt. (as one 
of the employees), when asking for a recon- 
sideration of his rate of wages, added 
“ Present conditions of annual leave, sick 
pay, & pensions.” No deduction in respect 
of superannuation or pension was made from 
that part of the wages which formed the 
bonus. In Mar. 1925, when a further revision 
took place, the wages of applt. were described 
in a circular issued by reap, authority as 
“ 68s. Qd. per week as a maximum, non- 
pensionable floating bonus 12s.” Resp. 
authority, in rejecting a demand by applt. 
for deductions from the bonus payments, 
informed him that “ the authority are pre- 


PART XIV. BE0T. 1. 

841ft i. Right to pension — Not en- 
forceable at law.]— Held : a civil 
servant, retired or removed from office, 
has no right of aotion to recover any 
allowance under the Superannuation 
Act, such allowance being entirely in 
the discretion of the executive 
authority. That no contractual re- 
lationship arises between the Crown 8c 
its servants with respect to such 
allowances. To create such con- 
tractual relationship would require 
express statutory enactment. — Miller 
«. R., [1981] Ex. O. R. #2.' — CAN. 

1 i. .J—G. entered the 

service of the Govt. Railways In 1887. 
On Nov. 11, 1911, he was dismlfleed 
for misoonduct. On Mar. 6, 1918, be 
was again engaged ft continued in the 
servloe until Feb. 1, 1928. when he 
retired. The Superannuation Board 
decided that he was entitled to a 
retiring allowance calculated only In 
reepeot of hie aervtoe from Mar. 6, 
1918, to the date of bis retirement : — 


Held : he was entitled to the payment 
of superannuation allowance calculated 
upon the whole period of his service, 
vis. 39 years. — Ex p. Gibbons (1928), 
29 S. It. N. S. W. 182 ; 46 N. S. W. 
W. N. 56. — AU8. 

q 1. Except when “ in service of 

the State " — Who is. ] — Superannuation 
(Amendment) Act, 1918, a. 3, provides 
as follows : “ A person to whom a 
superannuation allowance under any 
Acte relating to the Public Service 
. . . may be at any time payable 
shall not bo deemed ... to be 
entitled to be paid such allowance 
... in respect of any period . . , 
during which he ... is employed in 
the service of the State . . . *' ■ 
Held: a tipstaff to a justice of the 
Industrial Arbn. Ct. was *' in the 
servloe of the State ” within the sect., 
ft, therefore, while so employed was 
not entitled to be paid any superannua- 
allowance which had accrued due 
him - — Re The Superannuation 
Board, Ex p. Doorbell (1929), 47 
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N. 3. W. W. N. 91.— AUS. 

q ii. Meaning of salary .] — 

Sums of money paid by the Govt. 
Savings Bank Oomrs. to its officers in 
respect of their children, 6c known as 
“family allowances," are not salary 
within Superannuation Act, 1916, s. 3. 
— Re Superannuation Act, Ex p. 
New South Wales, Combs, of tiie 
Government Savings Bank (1929), 
47 N. 8. W. W. N. 165.— A UB. 

sf. Right of Crown to fix amount.) — 
Kiddc. R.. 119241 Exoh. C. R. 29.— CAN. 

sk. Manual labourer .} — Fltf., who 
had been employed by deft, city as a 
manual labourer on tne hour basis : — 
Held : O ) to have been a “ permanent 
employee " within the city's pension 
bye-law ; (2) to have been in the city's 
service for 15 years: & (3) to be 
“ unfit for further service In the employ 
of the city," within the bye-law. — 
TAWNV t>. WINNIPEG CITY, 119361 2 
W. W. R. 123 ; a£d., [1936] 2 W. W, B. 
625 ; 4 D. L. R. 498 ; 44 Man. L. R. 
243.— CAN. 
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pared to continue the payment of a non- 
pensionable bonus in addition to your wages 
in accordance with the terms of the circular, 
& by accepting that bonus you must be 
deemed to have agreed to the conditions upon 
which it is granted.” Without accepting the 
view of the authority, applt. continued to 
work as usual, & to receive the bonus pay- 
ments. Upon his retirement, applt. claimed 
that the payments of war bonus made to him 
were part of his wages, & ought to be included 
in the computation of the amount of his 
superannuation allowance or pension : — 
Held : by the terms of the agreement 
between the employers & the workmen, the 
bonus payments were at all times to be 
regarded as non-pensionable, & therefore 
Could not be taken into consideration for 
the purpose of calculating the amount of 
pension. — Tibbals v. Port of London 
Authority,- [1937] 2 All E. It . 413 ; 81 Sol. 
Jo. 496. H. L. 

Officers of local authorities.] — Following this 
cross-ref. add : — 

841c. Contracting out — What amounts to.] — 

The claimant was employed in the service of 
the H. Urban District Council. That council 
was, in 1921, amalgamated with the city of 
S. By an agreement entered into between 
the claimant & the S. Corpn. in 1920, before 
but in contemplation of the amalgamation, 
it was agreed that the corpn. should pay 
to the claimant an annuity of £300 as com- 
pensation “ in full discharge for all claims to 
which he shall or may become entitled in 
any respect whatsoever by reason of liis said 
office or otherwise in relation to the said urban 
district of H.” This annuity was to be sus- 
pended while the claimant should hold any 
office under the S. Corpn. He in fact entered 
their service as from the date of the amal- 
gamation & continued to hold a post in the 
engineer’s & surveyor’s department until he 
attained the age of sixty-five years on Jan. 15, 
1935. In 1930 the S. Corpn. adopted the 
Local Govt.. & Other Officers’ Superannua- 
tion Act, 1922 (c. 59), & among the posts 
which they designated as established posts 
for the purpose of that Act was the post of 
“ divisional surveyor.” The claimant main- 
tained that the post which he held was that 
of ” divisional surveyor ” & that he was 
therefore entitled to claim a superannuation 
allowance under the Act of 1922, in addition 
to the annuity payable under the agreement 
of 1920. The corpn. did not admit that the 
claimant held the post of district surveyor, 
& threatened to dismiss him from their ser- 
vice if he did not withdraw his claim. In 
Oct. 1932, the claimant & the corpn. entered 
into an agreement under seal (expressed to be 
supplemental to the agreement of 1920) 
whereby it was declared that the claimant 
held his employment at the pleasure of the 
corpn., that the post which he occupied 
was not Sd should not be deemed to have been 
designated as an established post for the 
purpose of the Act of 1922. It was also 
agreed that the claimant withdrew his claim 
& should not at any time be entitled to receive 
superannuation allowance from the corpn. 
On reaching the age of sixty-flve years the 
claimant retired & claimed that he was en- 
titled to superannuation allowance, & that 


in calculating the amount his service with the 
H. Urban District Council must be taken into 
account. He contended that the agreement 
of 1932 was void as being an attempt to “ con- 
tract out ” of the Act of 1922. The corpn. 
contended that the agreement was valid. 
They did not contend that the rights of the 
holder of an established post could be 
diminished by “ contracting out,** but that 
this was a bond fide compromise of a dispute 
whether the claimant did hold an established 
post. Anyhow, they said, the service with 
the H. Council was excluded by the terms of 
Art. 52 of the Provisional Order effecting the 
amalgamation : “ ... no officer shall be 

entitled to claim or receive both compensation 
for any direct pecuniary loss by abolition of 
office or by diminution or loss of fees or salary 
& a superannuation or retiring allowance in 
respect of the same period of service & the 
same pecuniary loss.” The matter having 
been referred to arbn. under sect. 22 of the 
Act of 1922, the arbitrator found as a fact 
that the claimant did occupy an established 
post as district surveyor, & decided in his 
• favour on both points, but stated his award 
. in the form of a special case : — Held : (1 ) the 
agreement of 1932 was void. The rights 
conferred by the Act of 1922 could not be 
got rid of by “ contracting out ” either 
directly or by the indirect method of agreeing 
that a post which was (as the arbitrator had 
found) an established post should*” not be 
deemed to be ” an established post ; (2) the 
claimant’s service with the H. Council 
must be excluded in arriving at the amount 
of the superannuation allowance. — Powell, 
v. Sheffield Corpn., [1936] 1 K. B. 680 ; 
105 L. J. K. B. 330 ; 154 L. T. 150 ; 100 
J. P. 139 ; 52 T. L. R. 248 ; 80 Sol. Jo. 
240 ; 34 L. G. R. 150. 

841 d. Amount of allowance — Effect of receipt 

of compensation for loss of office.] — Powell 
v. Sheffield Corpn., No. 841c, ante. 

841 e. Scheme apart from Superannuation 

Acts— Powers of local authority.] — A muni- 
cipal corpn., owning & working a tramway 
system, in 1908 inaugurated a superannuation 
fund for the benefit of employees willing to 
join it. Each employee so joining had his 
wages nominally increased by twopence per 
week, which was actually paid to the treasurer 
of the fund & represented the contribution 
of the corpn. Each employee also agreed 
with the trustees of the fund to suffer a 
deduction of a further twopence a week from 
his wages also paid to the treasurer. The 
corpn. also contributed certain other moneys, 
afterwards commuted into a payment of 
£1,500 a year. In 1917 rules for the adminis- 
tration of the fund were issued by the corpn., 
& one of these provided that, if tk& funds 
should become insufficient to provide the 
stipulated benefits, the contributions both 
of members & the corpn. should be increased. 
In 1935 the corpn. was advised that the fund 
was actuarially insolvent, & from that time 
it made no contribution to the fund, but the 
deduction of twopence a week from the wages 
of each member was continued, & the moneys 
paid into their fund. No new members 
from this time were admitted to the fund. 
In an action brought by pltfs., representing 
members of the fund & its committee, for 
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declarations that the corpn. had agreed & 
had full power to agree to provide the sum 
of twopence per week for each member, for 
the purpose of payment into the fund, & 
that in the events which had happened there 
was a deficiency in the fund within the 
meaning of the rules, which ought to be made 
good by increasing the contributions both of 
the corpn. & the members : — Held : ( 1 ) the 
fund was incidental to the carrying on of a 
statutory undertaking, & therefore the con- 
tributions to it were intra vires the corpn. ; 
(2) there was nothing contained in any special 
legislation, authorising the corpn. to pay 
superannuation allowances to other classes 
of municipal employees, to invalidate the 
fund ; (3) the fund, though unregistered, was 
not an “ assocn. formed for the acquisition 
of gain ” & so did not require to be registered 
under Cos. Act, 1929, s. 357 ; but (4) on the 
facts there was no contract created between 
the corpn. & the members of the fund. Pltfs. ’ 
claim therefore failed. — Armour v. Liver- 
pool Corpn., [1939] Ch. 422 ; [1939] 1 

All E. R. 363 ; 108 L. J. Ch. 147 ; 160 L. T. 


203 * 103 J. P. Ill ; 55 T. L. R. 397 ; 83 
Sol. Jo. 276 ; 37 L. G. R. 175. 

843a. Savings Certificates — Nomination to — 
Validity.] — War Savings Certificates Regula- 
tions, 1919, although they do not expressly 
mention Savings Banks Act, 1887 (c. 40), 
are not ultra vires , because they modify, & 
incorporate & apply as modified, the rules as 
to nominations contained in that Act. Thus, 
they make it possible for any holder of War 
Savings Certificates to nominate recipients 
of the certificates held, & any such nomina- 
tion may include certificates held in excess oi 
the authorised maximum, notwithstanding 
that certificates so held are liable to be 
forfeited. — Re Kimber, Vale v. Rockman, 
[19281 Ch. 749 ; 97 L. J. Ch. 430 ; 139 L. T. 
550 ; 72 Sol. Jo. 545. 

849. Add. Annotation : — Generally , Refd. Brown v. 
Brown, [1936] 2 All E. R. 1616. 

853. Add. Annotation : — Apld. Green v. Weatherill, 
[1929] 2 Ch. 213. 

880a. .] — Ex p. Rosknow, [1885] 

W. N. 3. 
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ROYAL FORCES. 


Part I. — The 

I. Add. Annotation : — Refd. Admiralty Comrs. 
v . Valverda Owners, [1938] A. C. 173. 

9. Add. Annotation : — Consd. Admiralty Comrs. 
v. Valverda Owners, [1938] A. C. 173. 

II. Add. Annotation : — Refd. Admiralty Comrs. v. 

Valverda Owners, [1938] A. C. 173. 

24a. “ Wilful disobedience Summary 

jurisdiction of captain.] — Pltf., a chief petty 
officer in the Navy, refused to obey certain 
orders, & was thereupon summarily sentenced 
by the captain of the ship to forty-two days’ 
detention. The charge sheet preferred 
against him merely contained the words 
“ wilful disobedience of orders,’’ & it was 
theredpon contended by pltf. that, unless 
the charge was one of “ highly insubordinate 
conduct,” as provided by the King’s Regs. 
& Admiralty Instructions, Art. 552, the 
captain had no jurisdiction to deal sum- 
marily with pltf.’s offence, <fc that, therefore, 
pltf.’s detention amounted t< false imprison- 
ment : — Held : wilful disobedience is a kind 
of insubordination, <fc, upon the proper 
construction of the regulations, the captain 
had jurisdiction to sentence pltf. summarily. 

• — Jenkins v. Sheiajsy, [1939] 2 K. B. 137 ; 
[1939] 1 All E. R. 786 ; 108 L. J. K. B. 407 ; 
100 L. T. 394 ; 55 T. L. R. 508. 

27. Add. Annotations : — Consd. China Navigation 
Co. A.-G. (1932), 48 T. L. R. 375 ; 

Admiralty Comrs. v. Valverda Owners, 
[1937] 1 K. B. 745. 

31. Add. Annotations : — Consd. China Navigation 

Co. v. A.-G. (1932), 48 T. L. R, 375 ; 

Admiralty Comrs. v. Valverda Owners, 
[1937] 1 K. B. 745. 

32. Add. Annotation : — Consd. Admiralty Comrs. 
v. Valverda Owners, [1938] A. C. 173. 

33a. Right to indemnity — For expenses In case of 
damage to ship or stores.] — A Govt, steamer 
assisted a merchantman, on a stipulation to 
reimburse all expenses arising from damage 
to the steamer or the stores : — Held : such 
stipulation was no bar to salvage compensa- 
tion. — The Lustre (1834), 3 Hag. Adm. 154 ; 
166 E. R. 303. 

Annotations : — Consd. The Ewell Grove (1835), 3 Ha$?. Adm. 
209 ; China Navigation Co. v. A.-G. (1932), 48 T. L. R. 
375. Consd. Admiralty Comrs. v. Valverda Owners, 
[1938] A. C. 173. Refd. TheLord Dufferin (1849), 7 Notes 
of Cases, Supp. xxxili. 

38. Add. Annotation : — Consd. Admiralty Comrs. 
v. Valverda Owners, [1937] 1 K. B. 745. 

44. Add. Annotation : — Consd. Admiralty Comrs. 
v. Valverda Owners, [1937] 1 K. B. 745. 

51. Add. Annotation : — Consd. China Navigation 
Co. v. A.-G. (1932), 48 T. L. R. 375. 

56a. Ship “ specially equipped with salvage 

plant.*'] — A cable ship belonging to the 
Admlty. & in the employ of the Post Office 


Royal Navy. 

rendered salvage services to a vessel, which 
had lost her propeller & required towage 
assistance. The cable ship was fitted with 
grappling ropes <fe other salvage gear, & 
was specially constructed for laying & repair- 
ing submarine telegraph cables : — Held : 
even assuming the equipment constituted 
salvage plant,” the vessel was not 
“ specially equipped with salvage plant,” 
which meant plant of a kind that a vessel 
would not be equipped with except for the 
purpose of rendering salvage services, & the 
Admlty. were not entitled to claim salvage 
remuneration in respect of the services of 
the vessel under Merchant Shipping (Salvage) 
* Act, 1916 (c. 41). — The Morgana, [1920] P. 
442 ; 89 L. J. P. 232 ; 124 L. T. 254 ; 30 
T. L. R. 747 ; 15 Asp. M. L. C. 160. 

Annotation : — Refd. Admiralty Comrs. v. Valverda Owners, 
[1938] A. C. 173. 

56b. Agreement for remuneration — Waiver of Act.] 

The owners of the motor vessel I 7 ., being 
informed that she was on fire, made a con- 
tract in writing with the Admlty. that 
warships belonging to His Majesty should 
render salvage services. Such services, in- 
cluding towage, were in fact rendered. On 
a claim by the Admlty. in respect of those 
services : — Held : (1) the agreement as a 

salvage agreement could not override Mer- 
chant Shipping Act, 1894 (c. 60), s. 557, 
which was in its terms imperative & prohibi- 
tory & could not be the subject of con- 
tracting out or of waiver ; (2) the agreement 
on its true construction did not exclude or 
waive the provisions of sect. 557 ; (3) the 
agreement, notwithstanding the stipulation 
it contained for remuneration in the event of 
non-success, was a salvage agreement, & not 
an agreement for work & labour outside 
sect. 557 ; (4) sect. 557 was intended 

to exclude, & on its true construction did 
exclude, all claims whatsoever by the 
Admlty., including claims for the use of the 
King’s ship as a salving instrument. 

Per Lord Wright: While the House of 
Lords has power to overrule even a long- 
established course of decisions, provided it 
has not itself determined the question, it will 
in general adopt this course only in plain cases 
where serious inconvenience or injustice 
would follow from perpetuating an erroneous 
construction or ruling of law. — Admiralty 
Comrs. v. Valverda (Owners), [19381 A. 0. 
173 ; [1938] 1 All E. R. 162 ; 107 L. J. K. B. 
99 ; 158 L. T. 281 ; 54 T. L. R. 305 ; 82 
Sol. Jo. 153; 43 Com. Cas. 139; 19 Asp. 
M. L. C. 140, H. L. 

65. Add. Annotation : — Refd. Admiralty Comrs. 
v. Valverda Owners, [1938] A. C. 173. 

87. Add. Annotation : — -Consd. Admiralty Comrs* 
v. Valverda Owners, [1938] A. 0. 173. 



VaL XXXIX — Boyal Forces. Cases 111— 886a. 


Part II. — The Reserve Naval Forces. 

Sect. 2.— COLONIAL NAVAL FORCES (p. 323). 

See, note. Colonial Naval Defence Act, 1931 (c. 9). 


Part V. — The 

111. Add. Annotations : — Consd. China Navigation 
Co. v . A.-G. (1932), 48 T. L. R. 375 ; 
Kynaston v. A.-G. (1983), 49 T. L. R. 300. 
Retd. Nixon v. A.-G., [1930] 1 Ch. 500. 

120a. Disposition of forces — Prerogative right of 
Crown.] — When Parliament has by the Army 
(Annual) Act sanctioned the raising & keeping 
of the army for one year, the right of the 
Crown in time of peace as to the disposition 
& use of the forces so raised is a prerogative 
right the exercise of which cannot be con- 
trolled by the cts. — China Navigation Co., 
Ltd. v. A.-G., [1932] 2 K. B. 197 ; 101 L. J. 


Regular Army. 

K. B. 478 ; 147 L. T. 22 * 48 T. L. R. 876 ; 
18 Asp. M. L. O. 288, C. A. 

180. Add. Annotation : — Refd. China Navigation 
Co. v. A.-G. (1932), 48 T. L. R. 875. 

137a. Whether action lies against Crown.] — 
No engagement between the Crown & any 
of its military or naval officers in respect of 
services present or past can be enforced in a 
ct. of law. — Kynaston v. A.-G. (1933), 49 
T. L. R. 300, C. A. 

189. Add. Annotation : — Consd. Nixon v . A.-G. 
(1930), 100 L. J. Ch. 70. 


Part VIII. — The Air Force. 


Acquisition of land.] — See Compulsory Pur- 
chase, No. 263a, ante. 


Injury to aircraftsmen by negligence — Action by 
Crown — Measure of damages.] — See Master & 
Servant, No. 1456a, ante. 


Part IX. — Matters Common to Navy, Army and Air Force. 


158. Add. Annotation: — Refd. Jenkins v. Shelley, 
[1939] 2 K. B. 137. 

261a. Going to or coming from place appointed for 
exercise.] — A rifle volunteer corps got up a 
rifle-shooting match at their duly certified 
practice-ground, each man to find his 
own ammunition, open to all comers ; 
entrance fee, 10«. 0d. Applt. a member of a 
corps belonging to an adjoining county, was 
on his way to the match in uniform : — Held : 
this was not such a going to or returning from 
a place appointed for exercise as to exempt 
him from toll under 24 & 25 Viet. c. 126, 
s. 1. — Teather v. Turner (1803), 1 New Rep. 
435 ; 7 L. T. 785 ; 27 J. P. 130 ; 11 W. R. 
425. 

265. Add. Annotation : — Consd. Mackenzie-Kennedy 
t>. Air Council (1927), 138 L. T. 8. 


Sect. 6 . —WAR PENSIONS. 

266a. Final award — Notice of right of appeal — 
Construction of Regulation.] — War Pensions 
Act, 1921 (c. 49), s. 4, provided for final 
awards & for appeals within one year from 
those awards. Sub-sect. 3 provided : ** The 
Minister shall, in such manner as may be 
prescribed by regulations made by him under 
this section, bring the provisions of this sub- 
section to the notice of persons having a right 
of appeal thereunder.’* 

Sub-sect. 4 brought into the scope of the 
section officers in whose cases final awards had 
been made before the Act, but substituted for 
one year from the award one year from a date 
to be fixed by the Minister by regulations. 
By War Pensions (Final Awards) Amend- 
ment Regs., 1923, the date fixed was Feb. 7, 
1923, & Reg. 3 provided : 


PART V. SECT. 1. 
u. Effect of enlistment. J — Enlistment 
by a subject under the Militia Act, is 
In the nature of a formal transmutation 
of a citizen Into a soldier for the time 
being. 8c as required by the Defence of 
the Realm, St does not constitute a 
contract between the subject Sc the 
Crown creating mutual rights & 
obligations. — Cooke v. R., [1929] 

Ex. C. R. 20. — CAN. 

PART V. SECT. 8, SUB-SECT. 2. 

d L .] — Military officers Sc 

soldiers, while in the service of the 
Crown hold their positions at & during 
the pleasure of the Crown, Sc no action 
at law lies for their pay. — Oooke v. R. 


[1929] Er. C. R. 20.— CAN. 

•b. Pension act of grace only A — 
Pensions are an act of grace & bounty 
of the Crown which must be left to the 
discretion of the Govt. ; Sc there can 
be no review of the discretion of the 
Pensions Board by the ct. — Thomas 
n. R., [ 1028 ] 2 D. L. R. 535 ; [1928] 
Exch. O. R. 26.— CAN. 

so. Jurisdiction of Federal Appeal 
Board.}— In Jan. 1923, the Board of 
Pension Comrs. refused pension in the 
matter of one S. on the ground that his 
death was not attributable to military 
service. An appeal was taken to the 
Federal Appeal Board under 13 & 14 
Geo. 5 , c. 62, s. 10, Sc the latter found 
the death was due to military servioe. 
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By 14 & 15 Goo. 5. o. 60. o. 10, the 
Appeal Board was required to give 
certain information in its judgment. 
The Comrs., claiming the Appeal Board 
bad not complied with the statute, 
refused to pay the pension. The 
Minister, under 18 & 19 Geo. 5, c. 38, 
b. 30 (8), referred the matter to this 
ct. for determination : — Held : the 
appea] having been heard Sc decided 
in 1926, the question of its jurisdiction 
must be determined under the law in 
force at that time, Sc under 13 Sc 14 
Geo. 5, c. 62, s. 10, the Appeal Board 
had Jurisdiction to hear Sc determine 
appeals from the refusal of pension by 
tb© Board of Ponsion Comrs. — Skttth 
e. Minister or Pensions Sc Nation At 
Health, [19311 Ex. C. R. 97.— CAN. 
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“ Notice of the right of appeal shall be 
published in three successive issues of the 
British Legion & in six successive issues of the 
principal daily or weekly newspapers cir- 
culating in London & the provinces, & suit' 
able notices shall be displayed in the local 


offices of the Ministry s — Held : so far as the 
regulation required publication in London 
newspapers it did not require publication 
in more than one principal daily newspaper. — 
R. v. Whytt, Ex p. Minister op Pensions 
(1931), 48 T. L. R. 189 ; 70 Sol. Jo. 08. 


Part X. — Disciplinary Tribunals. 


277a. Sentence — Review by Army Council.] — 

Apct. was convicted on five charges of felony 
before a court-martial & sentence of dismissal 
from the service was promulgated on Mar. 5, 
1934. In May, 1934, the Army Council, 
having reviewed the proceedings at apct.’s 
request, quashed the convictions on four of 
the charges, but did not mitigate, remit or 
commute the sentence in view of the serious 
nature of the remaining charge — uttering a 
forged document — in respect of which the 
conviction was confirmed. Apct. applied 
for an order that the Army Council do 
mitigate, remit or commute the sentence so 
passed upon him, & contended that, upon a 
true construction of Rules of Procedure, 
1920, r. 54, made under sect. 70 of the Army 


Act, it was the statutory duty of the Army 
Council so to mitigate, remit or commute the 
sentence as some of the convictions had been 
quashed : — Held : upon a true construction 
of rule 54, it did not necessarily follow that, 
because the convictions on four charges were 
quashed, the maximum sentence could not 
stand with reference to the remaining con- 
viction. — R. v. Army Council, Ex p. Sand- 
ford, [1939] 4 All E. R. 102 ; 83 Sol.Jo. 979, 
D. C. 

279. Add. Annotation : — As to (1) Refd. O’Connor 
v. Waldron, [1935] A. C. 70. 

281. Add. Annotations : — Consd. Hearts of Oak 
Assurance Co. v. A.-G. (1931), 47 T. L. R. 579. 
Refd. O’Connor v. Waldron, [1935] A. C. 70. 
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Vol. XXXIX. Cases 9 — 28 c. 


SALE OF GOODS. 


Part I. — The Contract of Sale Generally. 


9. Add. Annotations: — Consd. Robinson v. 

Graves, [1935] 1 K. B. 579. Refd. Dominion 
Press v. Customs & Excise Minister, [1928] 
A. C. 340 ; Myers (G. H.) & Co. v. Brent 
Cross Service Co., [1934] 1 K. B. 46. 

10. Add. Annotation : — Dlstd. Robinson v. Graves, 
[1935] 1 K. B. 579. 

10a. .] — Deft, orally commissioned pltf., 

an artist, to paint the portrait of a lady & 
promised to pay 250 guineas therefor. Deft, 
subsequently repudiated the contract before 
the portrait was completed. In an action 
by pltf. for the agreed price of the portrait : — 
Held : it was a contract for work & labour 
& not for the sale of goods, as the substance 
of the contract was that skill & labour should 
be exercised upon the production of the 
portrait, & that it was only ancillary to that 
contract that there would pass from the 
artist to his customer some materials — 
namely, the paint & the canvas, the addition 
to the skill & labour involved in the pro- 
duction of the portrait, & therefore pltf. 
could recover notwithstanding that there was 
no note or memorandum in writing of the 
contract. — Robinson v. Graves, [1935] 1 
K. B. 579 ; 104 L. J. K. B. 441 ; 163 L. T. 
20 ; 51 T. L. R. 334 ; 79 Sol. Jo. 180 ; 40 
Com. Cas. 217, C. A. 

Ha. .] — Bowmaker, Ltd. v . Williams (1930), 

74 Sol. Jo. 830. 


27a. Goods taken In part payment tor other goods.] 
— OUSTOtf (II. G. & J. G.) V. SCAMMKLL & 
Nephew, Ltd. (1939), 50 T. L. R. 239, C. A. 
28a. Option clause — Terms of future contract not 
set out — ** Prices to be agreed upon.”] — 
May & Butcher v. R., [1934] 2 K. B. 17, n. ; 
103 L. J. K. B. 556, n. ; 151 L. T. 246 n. 


Annotations : — Distd. Hillas v. Arcos, Ltd, (1932), 147 L. T. 
503 : Foley v. Classique Coaches, Ltd., [1934] 2 K. B. 1. 
Refd. British Homophone, Ltd. v. ICunz & Crystal) ate 
Gramophone Record Manufacturing Co. (193o), 152 L. 1. 
589. 

28b. .] — An agreement entered into on 

May 21, 1930, for the sale & purchase of 


Russian softwood timber for delivery in 1930 
provided that the buyers Bhould have the 
option of entering into a contract with the 
sellers for the purchase of further timber 
for delivery during 1931. The option clause 
did not specify what kinds or sizes or what 
qualities were to be supplied, nor did it 
define the dates & ports of shipment & dis- 
charge : — -Held : (1) the option having been 
exercised, the parties intended to enter into, 
& did in fact, enter into, a complete & bind- 
ing agreement not dependent on any future 
agreement for its validity. Both as regards 
the quality & description of the goods & the 
times of delivery <fc shipment the contract 
was neither uncertain nor incomplete ; (2) as 
regards damages, as reaps, did not give the 
learned judge such help as was in their power, 
with the full knowledge they possessed, they 
could not complain of his award of damages 
on the material then before him. — Hillas 
& Co., Ltd. v. Arcos, Ltd. (1932), 147 L. T. 
503 ; 38 Com. Cas. 23, H. L. 

Annotations : — As to (1) Consd. Foley v, Classique Coaches, 
Ltd., [1934] 2 K. B. 1 ; Saxton r. KUehoIson & Co. ]l935), 
154 L. T. 149. As to (2) Refd. Jewsnn & Sons, Ltd. v. 
Arcos, Ltd. (1933). 39 Com. Cas. 59 *, British Homophone, 
Ltd. t>. Kunz & Orystallate Gramophone Record Manu- 
facturing Co. (1930). 152 L. T. 589. Generally, Reid. Way 
v. Latilla, [1937] 3 All E. R. 759. 

28c. Agreement giving use subject to payment of 
interest & depreciation.] — By a contract con- 
tained in letters the purchasing co. agreed 
with the vendors’ agents to buy a crane “ for 
a deferred purchase price of £4,000.” The 
contract provided for annual payments by 
the purchasing co. for “ interest ” & “ de- 
preciation ” respectively, to be deducted from 
tne £4,000. In the meantime the purchasing 
co. were to have “ entire charge & responsi- 
bility ” for the crane. Three years later, & 
before payment of the whole of the purchase 
price, the purchasing co. went into voluntary 
liquidation & the liquidator entered into a 
contract, which was shortly afterwards con- 
confirmed by the ct., for the sale of the assets 


PART I. SECT. 1. 

• Contract between fishermen 

dr cannery .] — Salo v. Anglo British 
Columbia Packing Co.. Ltd., [1929] 
1 D. L. R. 874 ; 1 W. W. R. 385 ; 40 
B. C. R. 481. — CAN. 

sm. Distinguished from contract in 
respect of trade -mark or copyright.}— 
Bertrand v. WarrA, [1932] S. C. R. 
364 ; 2 D. L. R. 47.— CAN. 

•p. Distinguished from exchange.]— 
Pltf., a storekeeper, agreed to sell 
goods to deft, at regular prices, & deft, 
agreed to sell & pltf. to buy pulpwood 
to the amount of the price of the goods, 
the accounts to be sot off : — Held : a 
sale & not an exchange in barter.— 
Messenger v. Greene, [1937] 2 

D. L. R. 26 ; 11 M. P. R. 326.— CAN. 

PART L SECT. 2. 

M. Real nature of transaction re 
garded — Provision for payment by com. 
mission. 1 — By agreement between pltf. 
oo. Sc deft., deft, was granted the sole 
selling -rights for New Zealand for 
certain of pltf. oo.’s manufactures. 


The agreement provided that deft, 
should be entitled by way of remunera- 
tion to a “ commission *’ of 10 per 
cent, on the Invoiced value of the 
manufactures, to be deducted by deft, 
therefrom. Payments for the manu- 
factures were to be made against 
receipt of shipping documents by deft.’s 
London or other English agent. In an 
action by pltf. co. against deft, for an 
account of the proceeds of sales of 
pltf. co.’s products by deft.: — Held : 
notwithstanding that the agreement 

E rovided for the remuneration of deft. 

y way of a “ commission,” the pro- 
visions therein relative to payment for 
the goods by deft, pointed to the 
relationship between the parties being 
that of vendor Sc purchaser & the 
account should be taken on that basis. 
— Gan now Engineering Co., Ltd. v. 
Richardson, [1930] N. Z. L. R. 361. — 
N.Z. 

si. Contract to deliver potatoes — As 

«m. purchase of grain by elevator com- 
pany,} — pitf. stored grain with deft. 
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elevator co. Sc was given a graded 
storage receipt therefor In pursuance 
of sect. 148 of the Canada Grain Act, 
1925. Afterwards pltf. & deft, agreed 
that pltf. would Bell the grain to deft, 
at a price three cents per bushel above 
the Fort William price, less freight 
& charges, at any time that Pltf. 
elected so to sell, & deft, agreed to 
purchase the grain on such election. 
The grain was put in a particular bin 
by itself & most of it remained there 
until it was destroyed by fire before 

S ltf. had made such election : — Held : 

tie ownership of the grain had not 
passed to deft, under the contract. — 
Busse v. Edmonton Grain & Hay 
Co., Ltd., [1932] 1 W. W. R. 296 ; 
1 D. L. R. 745 ; 26 Alta. L. R. 83.— 
CAN. 

PART I. SECT. 6. 

*p. Shares in company.] — Goods,” 
as defined in the Indian Contract Act, 
1872, comprise every kind of movable 
property. Including shares in a co.— 
Domingo v. De Souza (1928), I. L. R- 
50 All. 696.— IND. 
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to a new co. In the liquidation the vendors 
contended that the property- in the crane 
had not passed to the purchasing co. Sc there- 
fore that it was not included in the assets 
sold to the new co. & claimed that the 
liquidator must either accept the obligations 
arising <te continue the instalments payable 
under the contract or return the crane to the 
vendors. The liquidator rejected these 
claims. Eve, J., held that the property in 
the crane passed to the purchasing co. on the 
making of the contract, in accordance with 
rule 1 of Sale of Goods Act, 1893 (c. 71 ), 
s. 18 : — Held : sect. 18 of the Act applied 
only “ unless a different intention ” appeared, 
&, reading the contract as a whole, a different 
Intention did appear — namely, that the 
property in the crane should not pass until 
the purchase was completed by payment of 
the purchase price ; therefore, in the cir- 
cumstances of the case, the liquidator must 
be taken to have determined to carry out the 
contract & to make usfe of it for the purposes 


Digest Supplement. 

of the liquidation. He was accordingly 
bound to pay the balance of the purchase- 
money due to the vendors under the con- 
tract. — Re Anchor Line (Henderson 
Bros.), Ltd., [1937] Oh. 1 ; [1936] 2 All 
E. E. 941 ; 106 L. J. Oh. 330 ; 166 L. T. 
100 ; 80 Sol. Jo. 672, O. A. 

34. Add. Annotation : — Retd. Spyer v. FhiUipson, 
[1931] 2 Oh. 183. 

44. Add. Annotations : — Apld. Robinson v. Graves, 
[1935] 1 K. B. 579. Retd. Dominion Press v. 
Customs & Excise Minister, T1928] A. C. 
340. 

48. Add. Annotation : — Distd. Cammell Laird Sc 
Co. v . Manganese Bronze Sc Brass Go., [1933] 
2 K. B. 141. 

49. Add. Annotation : — Consd. Cammed Laird Sc 
Co. v. Manganese Bronze Sc Brass Co., [1933] 
2 K. B. 141. 

50. * Add. Annotation : — Consd. Cammed Laird Sc 

Co. v. Manganese Bronze & Brass Co., [1933] 
2 K. B. 141. 


Part II. — Formation of Contract 


58. Add. Annotation : — Retd. The Nordborg, 
[1939 J P. 121. 

73. Add. Annotation : — Generally , Refd. A.-G. v. 
Cohen, [1936] 2 K. B. 246. 

90a. Acceptance within Sale of Goods Act, 

1893 (c. 71), s. 35.] — Goods to the value of 
£66 1 4s. 2d. were sold by verbal contract of sale 
to a debtor. The goods were delivered to 
an employee of the debtor, & remained on 
his premises for upwards of three weeks. 
The debtor himself did no act in relation 
to the goods : — Held : there was an accept- 
ance within Sale of Goods Act, 1893, s. 35, 
& the contract was enforceable so as to con- 
stitute a debt exceeding £50 upon which a 
bkpcy. petition could be founded. 

An acceptance within sect. 35 constitutes 
compliance with sect. 4 (1), & makes com- 
pliance with sect. 4 (3) unnecessary. The 
purpose of sect. 4 (3) is to make contracts 
which comply with it enforceable, even 
though there has not been acceptance within 
sect. 35. — Re Debtor (No. 38 of 1938), 
[1939] Ch. 225 ; [1938] 4 All E. R. 308 ; 
108 L. J. Ch. 188 ; 160 L. T. 266 ; 55 T. L. R. 
107 ; 82 Sol. Jo. 970 ; {1938-9] B. Sc 0. R. 
75, D. C. 


138. Add. Annotation As to (1) Refd. Elmes v. 
Trembath (1934), 19 Tax Cas. 72. 

169. Add. Annotation : — Refd. The Nordborg, 
[1939] P. 121. 

IgOa. Pending alterations.] — Golfing Amuse- 

ments, Ltd. v. Everard & Ellis (1931), 
76 Sol. Jo. 330. 

200. Add. Citations 138 L. T. 154 ; 72 Sol. Jo. 
14 ; 33 Com. Cas. 101. 

231. Add. Annotation : — Refd. Besseler, Waechter 
Glover & Co. v. South Derwent Coal Co., 
[1938] 1 K. B. 408. 

248. Add. Annotation : — Refd. Turton v. Turnbull, 
[1934] 2 K. B. 197. 

269. Add. Annotation : — Refd. L’Estrange v. 
Graucob, Ltd., [1934] 2 K. B. 394. 

341. Add. Annotations: — Apld. Besseler, Waech- 
ter Glover Sc Co. v. South Derwent Coal 
Co., [1938] 1 K. B. 408. Refd. Royal 
Exchange Assce. v. Hope, [1938] Ch. 179 ; 
British Russian Gazette Sc Trade Outlook, 
Ltd. v . Associated Newspapers, Ltd., Talbot 
v. Associated Newspapers, Ltd., [1933] 2 
K. B. 616. 


PART II, SECT. 4, SUB-SECT. 7.— 
B, (a). 

•o. Marginal note — Giving power to 
vary or confirm option ,J — Held : the 
contract form containing the marginal 
note constituted a memorandum suffi- 
cient to sathrfy Stat. Frauds. — 
J. B. Rogers, Ltd. v. Harry Lksnie, 
Ltd. (1927), 27 S. R, N. S. W. 427 ; 
44 N. S. W. W. N. 149.— AUS. 


PART II. SECT. 4, SUB-SECT. 7.— 
C. (b) l. 

sd. Place of delivery .] — A verbal 
agreement, made at the business 
premises of the purchaser of goods. 
Included a term that the vendor should 
deliver the goody at the purchaser^ 
premises. Immediately afterwards a 
written order was signed on behalf of 


the purchaser, & handed to the vendor s 
representative, which contained the 
names of the parties, particulars of tho 
goods, & the price, & also the words 
Please supply us with the following 
goods/* but which did not contain 
any further reference to the place at 
which the goods were to be delivered : 
— Held: giving the ordinary business 
meaning to the words quoted, & having 
regard to the fact that the parties were 
business men, & to the circumstances 
In which the document was written, 
the document indicated with sufficient 
clearness where the place of delivery 
of the goods was to be, & constituted 
a sufficient note or memorandum of the 
agreement within Goods Act, 1916, 
s. 9 (1). — WiftgiN v. Tkrdich Bros. 
Pty., Ltd., [19281 V. L. R. 387 i [19283 
Argus L. R. 242.— AUS. 
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se. Oral contract by agent— -Revoca- 
tion of agency before signature. ] — 
Moyer St Co. v. Smith St Goldberg, 
Ltd., [19291 4 D. L. R. 416 ; S. C. R. 
625 ; qffg., 119291 2 D. L. R. 543 ; 68 
O. L. R. 388.— CAN. 

PART II. SECT. 4, SUB-SECT. 9. 

339 x. — ; — — — .> — Pag* t>. 

Proctor (1884), 5 0. R. 238.— CAN. 

346 i. By execution of contract.] 

— Coolin v. Coons (Saak-), [1930] 3 
W. W. R. 812.— CAN. 

PART IL SECT. 5. SUB-SECT. 1. 
sb. Sale of oil petroleum as r equ ir ed — 
Whether petrol incfecfeLi— By a written 
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370a. Whale oil.] — Applt*. in these two eases were 
engaged in whale fishery in the Antarctic, 
Sc reaps, in the course of their business used 
large quantities of whale oil for the manu- 
facture of margarine <fc soap. By contracts 
now in question reaps, bought from each of 
aD It. cos. the entire production of whale 
oil per a named steamer for the season 
1930-1931. In the events which happened 
both cos. tendered to reaps, not only oil 
which was brought to Europe by the named 
steamers themselves but also oil which had 
been loaded by the named steamers into 
other vessels. Reaps, refused to accept any 
of the oil whatever, Sc contended that upon 
a true construction of the contract in each 
case they were only bound to take such oil 
as could be brought by the named steamer 
herself. They contended that both by the 
words of the contracts Sc by an implied term 
from the previous course of business between 
the parties the transfer of oil from the named 
steamers to other vessels put an end to the 
contracts. Applts. brought actions against 
resps. claiming damages for non-acceptance : 
— Held : upon a true construction of the 
contracts resps. had bought the whole of 
the oil produced by the named steamers Sc 
applts. were entitled to deliver not only the 
oil brought by the named steamers them- 
selves but also oil produced by them Sc trans- 
ferred from them to other vessels. — 
HVALFANGERSELSKABET POLARIS AkTIESEL- 

skap v. Unilever, Ltd., Hvalfangersel- 
skabet Globus Aktieselskap v. Unilever, 
Ltd. (1933), 77 Sol. Jo. 388 ; 39 0 wyi. Cas. 1, 
H. L. 

370b. Slag — Payments to cease If no suitable 
blag “ available.”] — Wright v. Bassetts, 
Ltd. (1936), 80 Sol. Jo. 935. 

870c. Sale of “ requirements.”] — An agreement 
to buy motor spirit in these terms : “ Quan- 
tity : requirements up to but not exceeding 
45,000 Imperial gallons per week. Price : 
6} d. per gallon ex wharf plus petrol tax,” 
does not oblige the buyers to take any fixed, 
or any, quantity of spirit unless they choose. 
— Cory Bros. Sc Co., Ltd. v. Universe 
Petroleum Co., Ltd. (1933), 46 LI. L. R. 
309. 

880. Add. Annotations : — Consd. Gaze W. H. Sc 
Sons v . Port Talbot Corpn. (1929), 93 J. P. 
89. Refd. Re Windsor Steam Coal Co. 
(1901) (1928), 140 L. T. 80 ; Bentall, Horsley 
Sc Baldrv v. Vicary (1930), 47 T. L. R. 99; 
Hall v . Brooklands Auto-Racing Club (1932), 


48 T. L. R. 546 ; Akties Steam v, Arcos, Ltd., 
Akties Bruusgaard v . Arcos, Ltd. (1933), 39 
Com. Cas. 158 ; Owen Sc Smith (trading as 
Nuagin Car Service) u. Reo Motors (Britain), 
Ltd. (1934), 151 L. T. 274 ; Trollope (Geo.) 
Sc Sons t>. Martyn Bros., [1934] 2 K. B. 436; 
Lensen Shipping Co. v . Anglo-Soviet Ship- 
ping Co. (1935), 40 Com. Cas. 320 ; Broome 
t'. Pardess Co-operative Society of Orange 
Growers (Established 1900), Ltd., [1939] 
3 All E. R. 978. 

401. Add. Annotations : — Robert A. Munro Sc Co. 
v. Meyer, [1930] 2 K. B. 312 ; Bell v . Lever 
Bros., Ltd. (1931), 146 L. T. 258. 

403a. Perishing of only part of goods.] — Sale 

of Goods Act, 1893 (c. 71), s. 6, applies where 
there is a contract for the sale of speciflo 
goods & a part, but not the whole, of the 
goods has, without the knowledge of the 
parties to the contract, already ceased to 
exist. — Barrow, Lane Sc Ballard, Ltd. r. 
Phillip Phillips Sc Co., Ltd., [1929] 1 
K. B. 574 ; 98 L. J. K. B. 193 ; 140 L. T. 
670 ; 45 T. L. R. 133 ; 72 Sol. Jo. 874 ; 
34 Com, Cas. 119. 

417a. Deduction of railway carriage from price — 
Seller entitled to benefit of rebate.] — Walley 
v . United Dairies (Wholesale), Ltd. 
(1933), 77 Sol. Jo. 251. 

424. Add. Annotations : — Refd Shell-Mex v. Elton 
Cop Dyeing Co. (1928), 34 Com. Cas. 39; 
Eldon (Lord) v. Hedley Bros., [ 1 935] 2 K. B. 1. 

430. Add. Annotations : — Refd. Hillas & Co. v. 
Arcos, Ltd. (1932), 147 L. T, 503; Hval- 
fangerselskapet Polaris Aktieselskap v. Uni- 
lever, Ltd., Hvalfangerselskapet Globus 
Aktieselskap v. Unilever, Ltd. (1933), 39 
Com. Cas. 1. 

430a. “ Current prices.”] — By an agreement dated 
July 12, 1927, pltfs. Sc defts. agreed that 
pltfs. were to deal with defts.’ entire output 
of Jarrow pig iron available for delivery in 
Scotland, pltfs. undertaking to push the sale 
of the same in Scotland in preference to 
any other brand. They were to base their 
prices on the current prices for Middlesbrough 
pig iron, free on truck makers’ works or 
f.o.b. makers’ wharf, excluding Tees dues. 
Sc to pay cash on Mondays for the previous 
weeks^ shipments. Disputes having arisen 
between the parties about the prices which 
pltfs. ought to charge for the pig iron which 
they sold, defts. notified pltfs. that they 
terminated the agreement as from Apr. 22, 
1928. Pltfs. brought an action for breach 


tender, which was accepted, applt. 
agreed that for a specific period he 
would supply a military dept, with 
various oils at named prices, as re- 
quired ; one of the items was '* oil 
petroleum.*' On oertain oooasions the 
dept, oalled on him to supply “ petrol '* 
which he did, charging & being paid 
at the agreed price for “ oil petroleum." 
Upon the dept, buying petrol elsewhere 
he sued for damages for breach of 
contract :— Held : the suit failed, 
because ** oil petroleum ’’ did not mean 
or include " petrol." — M adho Ram v. 
Sbobetar? or State (1933), LIB. 
15 Lah. 143.— IND. 

PART II. SECT. 7, SUB-SECT. 1. 

■f . M eaning of “ cost landed price ."1 
— Revtllon wholesale. Ltd. v. 
Gaults, I/xd„ 11989] 1D.LR. 700 ; 


S. C. R. 528 ; affg., [1929] 2 D. L. R. 
217 ; 1 W. W. R. 826 ; 24 Alt*. L. R. 
129.— CAN. 

•g. ** Current market price.")— Deft, 
oil co. agreed to furnish pltf., a dealer, 
with gasoline " at the same current 
market price " as furnished to the trade 
generally ; & because pltf. agreed to 
buy his gasoline from deft, for throe 
years deft, agreed to give him an extra 
discount of one oent. The usual Sc 
current trade discount at the time was 
four oente oft the retail or “ tank 
wagon price. " Subsequently deft, 
made special contracts with other 
dealers, representing about 90 percent, 
of the trade. Under these contracts 
deft, was given the exclusive sale to 
said dealers for a period of years Sc 
the dealers were allowed an extra 
discount of two oent# over the usual 
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four cents : — Held : said subsequent 
special contracts did not displace the 
original “ current market prloo " as 
the foundation of pltf.’s rights under 
his contract, &, therefore, he was not, 
as be contended, entitled to a discount 
of seven cents below the retail price.— 
Jackson v. Shell Oil Co., [19311 1 
W. W. R. 477 : 43 B. C. R. 449.— CAN. 


si. Price conditional on returns .] — 
Where nrioe is conditional on returns, 
a post-dated cheque for a larger amount 
will not make purchaser liable for the 
higher figure. — S koal v, Jeannotte, 
[1938 J 2 D. L. R. 200.— CAN. 


•p. Omission of time or mode of 
payment — Effect.}— -The omission of a 
mode or time of payment does not 
invalidate a sale of goods. — De Laval 
v . Bloomfield, [1938] JHX L. R. 405 ; 
O. R. 294 ; 8 F. L. J, (Can.) 52. — CAN. 
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of contract, because, as they alleged, defte. 
refused to supply them at “ the current prices 
for the Middlesbrough pig iron.” Defts. 
contended that the phrase <r current prices ” 
were the list prices which were published 
every week in a trade newspaper by a group 
or combine of iron founders m Middlesbrough, 
but pltfs. contended that “ current prices ” 
meant the price at which pig iron was actually 
being sold in Scotland by the sole agent of 
the combine : — Held : the expression “ cur- 
rent prices ” in the agreement meant the list 
prices which were published every week by 
the combine in Middlesbrough, & did not 
mean the price at which pig iron was actually 
being sold in Scotland by the sole agent of 
tne combine. — J acks «fe Co. v. Palmer’s 
Shipbuilding & Iron Co. (1928), 98 L. J. 
K. B. 366 ; 140 L. T. 473 ; 34 Com. Cas. 107, 
C. A. 

433a. Minimum price — Construction of standard 
contract.] — The ct. held, on the construction 
of a standard contract for the sale of sugar- 
beet by the growers thereof to manufacturers 
of beet-sugar at a price depending on variable 
factors, there being a provision for a sliding 
scale minimum price & for a tonnage bonus, 
that the manufacturers were entitled to 
include the tonnage bonus in the minimum 

E rioe, & the bonus applied only if it would 
ring the contract price above the minimum. 
— Brown & Sons v. Lincolnshire Beet 
Sugar Co., Ltd. (1929), 45 T. L. ft. 199, 
D. C. 

434. Add. Annotations : — Refd. Ellesmere (Earl) v. 
Wallace, [19291 2 Ch. 1 ; Adair & Co. v. 
Birnbaum, [1939] 2 K. B. 149. 

446. Add. Annotation : — As to (2) Refd. Hillas & 
Co. v. Arcos, Ltd. (1932), 147 L. T. 603. 

446a. .] — By an agreement in writing 

pltf. agreed to sell & defts. to purchase a 
piece of land adjoining other land belonging 
to pltf., which defts. intended to use for their 
business as motor coach proprietors. The 
sale was made subject to defts. entering into 
another agreement to purchase from pltf. all 
the petroji required for their said business. 
On the same date that second agreement, 
described as supplemental to the first, was 
executed, which, after reciting that pltf. 
was the proprietor of a petrol-filling station 
on the land retained by him, provided that 
defts. would purchase from him all the petrol 
required by them for the running of their said 
business, “at a price to be agreed by the 
parties in writing & from time to time ” ; 
& further, that defts. would purchase no 
petrol from any other person so long as pltf. 
was able to supply them with quantities 
sufficient to satisfy their daily requirements. 
Clause 8 was in these terms : “If any dispute 
or difference shall arise on the subject-matter 
or construction of this agreement the same 
shall be submitted to arbn. in the usual way 
in accordance with the provisions of the 
Arbn. Act, 1889.” 

The land, the subject of the first agreement, 
was duly conveyed to defts., & for three 


years defts. obtained their petrol from pltf. 
Thereafter disputes arose between them, & 
thereupon defte. purported to repudiate the 
second agreement, alleging that it had no 
binding force because (1) no agreement in 
writing as to price had ever been made, & 
(2) the clause requiring defte. to take all 
their petrol supplies from the pltf. was an 
unreasonable & unnecessary restraint of their 
trade. In an action by pltf. claiming a 
declaration that the petrol agreement was 
valid & binding, & an injunction to restrain 
defts. from purchasing petrol required for 
their said business from any person other 
than pltf.: — Held: (1) a term must be 
implied in the agreement that the petrol 
supplied by pltf. should be of reasonable 
quality & sold at a reasonable price, & 
that if any dispute arose as to what 
was a reasonable price it was to be deter- 
mined by arbn. pursuant to clause 8 ; (2) 
inasmuch as defts. were only required to 
purchase petrol from pltf. for the purpose 
of the business carried on by them on the 
land purchased from pltf., & so long only 
as it was supplied of a reasonable quality 
& at a reasonable price, the obligation was 
not an unreasonable & unnecessary restraint 
of their trade ; & (3) the agreement there- 
fore was valid & binding on defts. — Foley 
v. Clajssique Coaches, Ltd., [1934] 2 K. B. 
1 ; 103 L. J. K. B. 550 ; 151 L. T. .242, C. A. 

Annotation :■ — As to (1) Refd. British Homophone, Ltd. e. 

Kunz & Cryetallate Gramophone Record Manufacturing 

Co. (1935), 152 L. T. 589. 

453a. “ Free house London.”] — Held : an 

“ agreement to the contrary ” within Finance 
Act, 1901 (c. 7), s. 10, & the foreign seller 
was liable for duty imposed by Abnormal 
Importations (Customs Duties) Act, 1931. — 
Lanificio Di Manerbio S. A. v. Gold (I. 
& R.) (1932), 70 Sol. Jo. 289. 

462. Add. Annotations : — Folld. Adair & Co. v. 
Birnbaum, [1939] 2 K. B. 149. Refd. Shell- 
Mex v. Elton Cop Dyeing Co. (1928), 34 Com. 
Cas. 39 ; Adair <fc Co. v. Birnbaum, [1938] 1 
All E. R. 632. 

463a. Duty of buyer.]— A contract for the sale 

of a quantity of rubber was made subject to 
the Rules of the General Produce Brokers’ 
Assocn. of London, of which rule 9 (/) pro- 
vided ‘ ‘ Whenever it may be admitted by the 
seller, or decided by arbn., that the seller has 
failed to fulfil the terms of the contract . . . 
the buyer shall ‘ close ’ by invoicing back the 
produce ... to the seller at once, at a price 
& weight to be fixed by arbn. . . .” The 
seller admitted that he had failed to fulfil the 
terms of the contract by delivering all the 
rubber sold. On a claim by the seller in that 
behalf : — Held : by the Divisional Ct., that 
though the seller was the party in default, yet 
under the above sub-rule the buyer was 
bound to close the contract by invoicing 
back the undelivered instalments of the 
rubber to the seller, at a price & weight to 
be fixed by arbn. 

The meaning of the expression “ invoicing 


PART II. SECT. 7, SUB-SECT. 4. 

447 v. .) — Lefatvre v. Landry Pulp wood Co., Ltd., [193S1 1D.LR. 539. — CAN. 
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•h. Sale of logs — Time for measurement — When delivered into water.] — McKenzie r. McDonnell, (1931] 3 D. L R. 229 ; 
? P. R. 48. — CAN. 
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back ” in that sub-rule considered & 
explained. — Lang v. Crude Rubber Wash- 
ing Co. (1911), [1939J 2 K. B. 173, n. ; 108 
L. J. K. B. 460, n. ; 100 L. T. 249, n. ; 44 
Com. Cas. 02, n. 

Annotation : — Folld. Adair 8c Co. v. Bimbaum, [1939] 2 
K B. 149, 0. A. 

463b. .] — The Rules & Conditions of Sale 

of the General Produce Brokers’ Assocn. of 
London, contain the following provisions : 

“9. . . . (/) Whenever it may be admitted 
by the seller, or decided by arbn., that the 
seller has failed to fulfil the terms of the con- 
tract, the buyer shall 4 close * by invoicing back 
the contract to the seller at once, at a price & 
weight to be fixed by arbn. . . . the difference 
between the contract price & invoicing back 
price to be paid in cash within seven days ; 
& this payment shall constitute a final & 
complete settlement of all claims by either 
party in respect of the said contract.” 
“ 11. If before the maturity of any contract 
either party liable on the face thereof shall 
suspend payment, or be a defaulter, or issue 
a notice convening a meeting of his creditors, 
or become bkpt. or insolvent, such contract 
shall thereupon be closed (forty-eight hours’ 
notice having been previously given to him) 
upon terms to be fixed by arbn. . . 

In a case in which these rules were incor- 


porated in a contract for the sale of a large 
quantity of pepper, & in which the circum- 
stances contemplated by the rules arose — 
namely, that it had been admitted by the 
seller or decided that the seller had failed to 
fulfil the terms of the contract, & the seller 
had become insolvent before the maturity of 
the contract : — Held : (1) (assuming that the 
seller had not become insolvent), on the true 
construction of rule 9 (/), though the seller 
was the party who had failed to fulfil the 
terms of the contract, the buyer was not only 
entitled but bound to close by invoicing back 
the contract to the seller at the price & 
weight to be fixed by arbn. as therein 
mentioned; (2) under rule 9 (/) the buyer 
was bound to close by invoicing back the 
contract to the defaulting seller, notwith- 
standing that the seller had become insol- 
vent before the maturity of the contract, Sc 
neither party had availed himself of the 
special provision made by rule 11 to meet the 
case of either party so becoming insolvent. — 
Adair & Co., Ltd. v. Birnbaum, [19391 2 
K. B. 149 ; [1938] 4 All E. R. 775 ; 108 L. J. 
K. B. 452 ; 160 L. T. 244 ; 55 T. L. R. 234 ; 
83 Sol. Jo. 31 ; 44 Com. Cas. 47, C. A. 

472. Add. Annotation : — Consd. Charles v . Cardiff 
Collieries (1928), 44 T. L. R. 448. 


Part III. — Conditions and Warranties. 


495. Add. Annotation : — Consd. Foley v. Classique 
Coaches, Ltd., [1934] 2 K. B. 1. 

512. Add. Annotations : — Refd. Morelli v. Fitch & 
Gibbons, [1928] 2 K. B. 636 ; Cammell 
Laird Sc Co. v. Manganese Bronze Sc Brass Co., 
[1934] A. C. 402 ; Grenfell v. E. B. Mey- 
rowitz, Ltd., [1930] 2 All E. R. 1313. 

521. Add. Annotation : — Consd. Vsesojwzoje Obje- 
dinenije “ Exportles ” v. Allen & Sons, Ltd., 
[1938] 3 All E. R. 375. 


520. Add. Annotations : — Consd. Sullivan v. Con- 
stable (1932), 48 T. L. R. 207. Refd. Cruse 
v. Mount (1932), 102 L. J. Ch. 74. 

527a. .] — A quantity of Finnish timber 

was sold to buyers in London by a contract 
providing that the goods were to be properly 
seasoned for shipment, & that in the event 
of a dispute the buyers should not reject 
the goods but should accept or pay for them 
against shipping documents. Owing to bad 
weather the sellers were unable to season 
part of the goods properly ; — Held : the 
provision as to seasoning was not a con- 
dition but only a warranty, Sc therefore the 
buyers were not entitled to reject the goods, 
but could only claim an allowance off the 
price. — Montague L. Meyer, Ltd. v . 
Ktvisto (1929), 142 L. T. 480 ; 40 T. L. R. 
102 ; 74 Sol. Jo. 58, C. A. 


Annotations : — Conid. Montague L. Meyer, Ltd. v. Osakeyhtio 
Carelia Timber Co. (1930), 36 Com. Cas. 17 ; White Sea 
Timber Trust, Ltd. v. W. W. North, Ltd. (1932), 148 
L. T. 263. Refd. Vsesojwzoje Objedlnenije " Exportles ** 
v. Allen & Sons, Ltd., [1938] 3 All E. R. 375 ; Wilensko 
Slaski Towarzystwo Drewno r. Fenwick 8c Co. (West 
Hartlepool), Ltd., [1938] 3 All E. R. 429. 


539a. Omission of usual trade description in 
invoice.] — Stopp v. Hnx Sc Sons (1928), 72 
Sol. Jo. 122. 

553. Add. Citations :--uffd. (1928), 138 L. T. 003 ; 
44 T. L. R. 297 ; 17 Asp. M. L. 0. 428 ; 33 
Com. Cas. 213, C. A. 

557. Add. Annotation : — Refd. Gurney v. Grimmer 
(1932), 38 Com. Cas. 7. 

558. Add. Annotations : — Consd. Maple Flock Co. 
v. Universal Furniture Products (Wembley), 
Ltd., [1934] 1 K. B. 148 ; Chandler Bros., 
Ltd. v. Boswell, [1930J 3 All E. R. 179. Refd. 
Robert A. Munro & Co. v. Meyer, [1930] 2 
K. B. 312 ; Compagnie Primera Ue Nava- 
gaziona Panama v. Compania Arrendataria, 
Do Monopolio, l)e Petroleos S. A., L1939J 2 

K. B. 117. 

563. Add. Annotation : — Refd. Wilson v . Wright* 
[1937 J 4A11B. R. 371. 

564. Add. Annotations : — As to ( 1 ) Consd. Montague 

L. Meyer, Ltd. v. Osakeyhtio Carelia Timber 
Co. (1930), 30 Com. Cas. 17. Refd. Finlay v . 
N. V. Kwik Hoo Tong, [1929] l K. B. 400; 
Wilson v. Wright, [1937] 4 All E. R. 371. 

581a. .] — The seller offered for sale potatoes 

“ for Saturday’s steamer.” The buyer 
accepted the potatoes by telegram, adding 
the words 44 next steamer,” which was in fact 
44 Saturday’s steamer.” The seller sent the 
consignment of potatoes to the docks in 
time for loading in the ordinary way on the 
Saturday steamer, but that steamer was too 
heavily laden to take them, Sc they were 
delayed for two days at the docks. Prices 
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■L. Buvdr to supply ship-— Failure to supply within reasonable time — Liability in damages .) — Snow v. Harris, [1930 
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having fallen in the meantime, deft* refused 
to accept delivery Held : deft, was en- 
titled to reject the potatoes, as it was a con- 
dition of the contract that they should be 
sent by the Saturday steamer. — Wilson v. 
Wright, [1037] 4 All E. R. 371 ; 82 Sol. Jo. 
14, 0. A. 

619a. Sale of wine of particular brand.] — Pltf. 
asked for a bottle of S.’s ginger wine at the 
licensed premises of defts. While pltf. was 
endeavouring to draw the cork with a cork- 
screw, the bottle broke at the neck A injured 
him : — Held : the sale was one by description, 
A the bottle was not of merchantable quality, 
A the condition that it was of such quality 
implied under Sale of Goods Act, 1893 (c. 71), 
s. 14 (2), had been broken, & pltf. was entitled 
to damages. — Morelli v . Pitch A Gibbons, 
[1928] 2 K. B. 638 ; 97 L. J. K. B. 812 ; 140 
L. T. 21 ; 44 T. L. R. 737 ; 72 Sol. Jo. 603, D. 0. 

Annotation : — Consd, Daniels & Daniels v. White & Sons, 
Ltd. & Tarbard, 11938] 4 All E. B. 258. 

021. Add, Annotation : — Retd. Barker v. Agius 
(1927), 33 Com. Cas. 120. 

622a. Gdods “ ready for shipment.”] — Sellers in 
Finland sold to buyers in England a quantity 
of timber. The contract described the sale 
as a Bale of 44 wood goods hereinafter speci- 
fied,” to be loaded at one of two named 
* ports & 44 to be ready for shipment on June 16, 
1928.” A specification followed, giving par- 
ticulars of the timber sold, A at the foot of 
the contract was the stipulation 44 loading 
place A ready date to be definitely declared 
to buyers by Apr. 1, 1928.” Several clauses 
were printed on the back of the contract, one 
of them being 44 the buyers shall not reject 
the goods herein specified. . . .” In the 
events which happened delay occurred in 
delivery of the timber, A a large proportion 
of the goods which were finally tendered 
consisted of goods of the 1929 season A not 
of goods which had been ready for shipment 
on June 16, 1928. The buyers refused to 
accept some of the goods so tendered A, as 
required by the contract, the dispute was 
referred to arbn. An award was made in 
the form of a special case, deciding, subject 
to the opinion of the ct., that the buyers 
were entitled to reject x—^Held : the date of 
readiness for shipment was of the essence of 
the contract, A the words 44 ready for ship- 


ment on June 16, 1928,” were part of the 
description of the goods sold A were not a 
mere warranty ; A the clause providing that 
the buyers should not reject, though not 
required in cases where there had only been 
a breach of warranty A intended to protect 
the sellers where there had been a breach of 
a condition, did not apply where the goods 
tendered by the sellers were not of the 
contract description. — Montague L. Meyer, 
Ltd. v . Oba k e yh t i o Oakblia Timber Co., 
Ltd. (1930), 30 Com. Cas. 17, C. A. 

Annotation ; — Refd. Wilensko Slaekl Towarzystwo Drewno 
v. Fenwick Sc Oo. (West Hartlepool), Ltd., [1938] 3 All 
E. R. 429. 

622b. Sale by trade name — Composition as at time 
of order.] — A buyer ordering an article by 
its trade name must be taken to have ordered 
it as it was manufactured at the date of 
giving the order, whatever its composition may 
have been at some previous time. — Harris 
A Sons v. Plymouth Varnish A Colour 
Co., Ltd. (1933), 49 T. L. R. 621 ; 38 Com. 
Cas. 316. 

. 628. Add, Annotation : — Refd. Bell v. Lever Bros., 
Ltd. (1031), 146 L. T. 268. 

629. Add. Annotations: — Refd. Canada Atlantic 
Grain Export Co. (Inc.) v, Eilers (1929), 36 
Com. Cas. 90 ; Grenfell v. E. B. Meyrowitz, 
Ltd., [1936] 2 All E. R. 1313. 

632. Add. Annotations Refd. Canada Atlantic 
Grain Export Co. (Inc.) v, Eilers (1929), 36 
Com. Cas. 90 ; Cammell Laird A Co. v . Man- 
ganese Bronze A Brass Co., [1934] A. C. 402. 

643a. .] — Melush v. Motteux (1792), Peake, 

166 ; 170 E. R. 113, N. P. 

Annotations : — NJ. Baglehole v. Walters (1811), 3 Camp. 
154. Reid. Piokering v. Dowson (1813), 4 Taunt. 779. 

043b. .1 — If a ship is sold 44 with all faults,” 

the Better is not liable to an action in respect 
of latent defects which he knew of without 
disclosing at the time of the sale, unless he 
used some artifice to conceal them from the 
purchaser. — Baglehole v . Walters (1811), 
3 Camp. 164 ; 170 E. R. 1338, N. P. 

Annotations : — Apld. Piokering v. Dowson (1813), 4 Taunt. 
779 ; Bywater v. RIahardson (1834), 1 Ad. Sc El. 608. 
Apprvd. Ward v. Hobbs (1879), 48 L. J. Q. B. 281. Reid. 
Gorton v . Macintosh (1882), 31 W. R. 232. 

643c. .] — Although a ship be sold 44 to be 

taken with all faults,” the vendor cannot 
avail himself of that stipulation, if he knew 


PART III. SECT. 4, SUB-SECT. 1. „ 

t i. .] — Pltf. sued for damages 

for breaoh of a contract whereby deft, 
agreed to sell him two car loads of 
potatoes at 75 cents por bushel, f.o.b., 
Humboldt, Sask., the potatoes to “ be 
free of small ones Sc scabs & should not 
grade lower than Canada Number 
Two,** Pltf, alloged that the potatoes 
delivered did not correspond with said 
description. The trial judge found 
that the potatoes were not up to said 
grade but that pltf. after inspection 
aocented thdra f.o.b. Hum bold t, paid 
for them at Humboldt Sc shipped them 
to his customers at Saskatoon & that 
the inspection by a Govt,, inspector was 
made at Saskatoon after a customer 
had objected to their quality. He 
therefore held that the doctrine of 
caoeat emjrtor applied to pltf. not only 
on account of his having had a full 
opportunity of Inspection but also 
because he had assumed the full 
burden thereof. Pltf. appealed : — 
Held : the sale was one by description, 
the evidence supported the Ending that 
the potatoes did not correspond to the 


description, because of pltf.’s acoept- 
anoe of the potatoes his right to relief 
for broach of the condition was 
restricted to a claim for damages, but 
the fact that he had Inspected the 
potatoes before accepting them did 
not bar his claim to such relief ; at the 
time he inspected them ho was not in 
a position to determine Anally whether 
they corresponded with tbedescrlption. 
— Pukktn v. Miller, [1938] 1 W. W. R. 
040 ; 2 D. L. R. 323 ; 7 F. L. J. (Can.) 
2U3. — LAN. 

PART III. SECT. 4, SUB-SECT. 2.— A. 

828 vl. — — . ] -Foxton e. 

Hamilton Strbl Sc Iron^Oo,, Lto. 
(1901), 21 C. L. T. 886; 1 O. L R, 
393.— CAN. 

623 vii. J — MADER v. 

Jonbs (1875), 10 N. S. R. (1 R. Sc 0.) 
92. C AN. 

823 viii! .]— Pltf., a manu- 

facturer of baking powder, gave deft, 
an order for a quantity of oertain 
specified ingredients thereof. The 
order included oomstaroh. Instead of 




supplying cornstarch deft, delivered 
a poison marked oora starch. Pltf., 
thinking it to be cornstarch, used the 
poison in the making of baking powder 
which was sold by ft in tins to another 
co. which sold it to a retail grocer. 
D. bought one of the tins from the 
grocer & his wife made some biscuits 
therefrom, which she ate 8c, as a con- 
sequence, died. Pltf. alleged that said 
facts having been made^ public its 
entire business fell off so much that it 
could not continue to operate success- 
fully : — Held : the condition Implied 
by sect. 20 of Sale of Goods Act, 
R. S. B. C., 1936, that the goods which 
were delivered should correspond with 
the description had not been fulfilled, 
&, pltf. being obliged to treat the 
implied condition as a breach of 
warranty was entitled to damages, the 
damages being the amount which it 
had paid for the alleged cornstarch 
Sc the vain© of the materials which had 
been destroyed by mixing the poison 
with it. — Rjdnewo Products, Ltd. v. 
Macdonald Sc Wilson, Ltd,, (1688] 3 
W. W. R. 418; 4 b. L. K. 799.— -CAN. 
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of secret defects in her, & used means to 
prevent the purchaser from discovering them, 
or made a fraudulent representation of her 
condition at the time of the sale. — Schneider 
v. Heath (1813), 3 Camp. 506 ; 170 E. R. 
1462, N. P. 

Annotations: — Consd. Ward t\ Hobbs (1877), 3 Q. B. D. 150. 

Refd. Cornfoot v. Fowke (1840), 6 M. & W. 358. 

645a. .] — A contract for the sale of about 

1,500 tons of meat & bone meal provided 
that the meal was to be of a certain specified 
quality, & that it was to be shipped 125 tons 
monthly during 1928 in equal weekly quanti- 
ties. The contract also provided that “ each 
delivery or shipment shall be treated as a 
separate contract, & the failure to give or to 
take any delivery or shipment shall not 
cancel the contract as to future deliveries or 
shipments.*’ “ The goods to be taken with 
all faults & defects ; damaged or inferior, 
if any, at valuation to be arranged mutually 
or by arbitration.” The sellers made several 
deliveries under the contract amounting to 
nearly half the contract amount which the 
buyer accepted, but eventually the buyer 
requested tne sellers to cancel the delivery 
of 782 tons then due for delivery under the 
contract, which the sellers consented to do 
on the buyer agreeing to pay £782 by four 
instalments on specified dates. The buyer 
paid two instalments under the agreement, 
& then discovered that all the meal that had 
been delivered to him under the contract 
had been adulterated & was not of the con- 
tract description, so that the deliveries might 
have been rejected by him. He thereupon 
refused to pay any further instalments under 
the agreement. The sellers, who were blame- 
less with regard to the adulteration & had 
delivered the meal in good faith, thereupon 
brought this action to recover the balance 
of the £782 due under the agreement. The 
buyer by his defence alleged that the agree- 
ment was made under a mutual mistake of 
fact in that both the sellers & the buyer 
contracted in the belief that the goods sup- 
plied by the sellers were in accordance with 
the contract, whereas the meal was not in 
accordance with the contract, & he counter- 
claimed for rescission of the agreement & 
for the return of the money paid under it 
& also for damages for the breach of con- 
tract : — 22 eld : the various deliveries of 

meal which had been made by the sellers 
before the date of the agreement did not, by 
reason of the adulteration, answer the con- 
tract description & therefore might have been 
rejected by the buyer if the defects had been 
discovered in time, notwithstanding the 
clause in the contract : “ the goods to be 
taken with all faults & defects, damaged or 
inferior, if any, at valuation to be arranged 
...” because that clause applied only to 
goods which answered the trade description, I 


& did not shut out the overriding warranty 
in Sale of Goods Act, 1893 (c. 71), s. 13, that 
in a sale of goods by description there is an 
implied condition that the goods shall corre- 
spond with the description. Further, that 
the clause in the contract that “ Each 
delivery or shipment shall be treated as a 
separate contract, & the failure to give or 
to take any delivery or shipment shall not 
cancel the contract as to future deliveries or 
shipments ” could not be construed so as to 
defeat the rights of the buyer under Sale of 
Goods Act, 1893 (c. 71), b. 31 (2), to treat the 
breach of contract by the sellers as a repudia- 
tion of the whole contract : notwithstanding 
that the sellers had no knowledge of the 
defects & had no intention to deliver defective 
articles, inasmuch as the intention of a seller 
must be judged from his acts. But although 
the buyer, if he had at the date of the agree- 
ment for cancellation ascertained all the 
facts relating to the past deliveries, might 
have been entitled to treat the contract as 
having been repudiated by the sellers, yet 
as it was in the circumstances doubtful 
whether he would have so elected, the defence 
that the agreement had been entered into 
under such a mutual mistake as would 
justify a rescission of the agreement failed, 
even apart from any question of restitutio in 
integrum. The buyer, however, was entitled 
to damages in respect of the defective quality 
of the meal that had been delivered, & to 
a declaration that, in view of the defective 
quality of the meal, he was not bound to 
take delivery of the meal that was un- 
delivered. — Robert A. Munro & Oo., 
Ltd. v. Meyer, [1930] 2 K. B. 312; 99 
L. J. K. B. 703 ; 143 L. T. 565 ; 35 Com. 
Cas. 232. 

Annotation : — Consd. Maple Flock Co. v. Universal Furniture 
Products (Wembley), Ltd., 1193 i] 1 K. 13. 148. 

661. Add. Annotation : — Refd. Hillas & Co. v. 
Arcos, Ltd. (1932), 147 L. T. 603. 

663a. “Safety glass.**] — An aviator in 1932 pur- 
chased from certain opticians llying goggles 
described in a catalogue as fitted with 
“ safety-glass lenses.” The goggles were 
made of laminated glass consisting of two 
sheets of glass & an interposed sheet of 
plastic, & evidence showed that the term 
k ‘ safety-glass ” in 1932 referred only to such 
laminated glass. In the opticians’ catalogue 
notice was given that the purchaser of any 
goggles of the type here in question was given 
free insurance to cover £1,000 in the case of 
loss of sight or expenses incurred in the event 
ot a lesser injury to an eye caused by splinter- 
ing. In 1935 the aviator was involved in 
a Hying accident in which ( inter alia), he 
suffered injury due to a splinter from the 
goggles entering his eye. The aviator 
brought an action for breach of contract 


PART III. SECT. 4, SUB-SECT. 2.— 

C. (a). 

•b. * 4 Furber *’ — Sale of violin. ] — 

Pltf., who was learning to play the 
violin, bought a violin from deft., who 
is a dealer In violins & a violin & bow 
maker. Pltf. had Informed deft, that 
he wished to exohange the violin he 
then had for a better one, paying the 
difference In cash. Deft, showed pltf. 
a violin which had been recently 
received from England & told pltf. 

J.S. 


that it was one made by Furber, " one 
of the old EngHsh makers ” : — field : 
an essential term of the sale was the 
description of the article as a Furber. — 
Bailey v. Croft, f 1 932 1 1 W. W. It. 
106 ; 1 T). L. R. 777 ; 40 Man. L. R. 
146. — CAN. 

sd. “ New *' cur.}— In a contract for 
sale of a new engine the primary 
meaning of the word “ new ” Is not old 
or of recent origin. In the absence 
of context " new ** does not mean only 

41 


“ unused.” If mere lapse of time 
results In deterioration in quality or 
depreciation in value an article is no 
longer “ now ** according to ordinary 
English usage. — Anderson v. Sen ot- 
to n, 1 1934 JS. A. S. R. 10. — AUS. 

PART III. SECT. 5, SUB-SECT. 1. 

681 vlil. .] — Murray 

v. Beeves Supply Oo., [19281 ? 
D. L. It. 873.— CAN. 


84 
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against the opticians, alleging that the 
goggles did not correspond with the de- 
scription “ safety-glass,*’ & alternatively 
that if they did so correspond that they were 
not of merchantable quality : — Held : there 
was no warranty of absolute safety In the 
word “ safety-glass ” j pltf. did obtain what 
he purported to buy, namely, “ safety- 
glass ” goggles as generally understood by 
persons making or using them, i.e., goggles 
made from laminated glass ; there was 
no evidence that the goggles were not of 
merchantable quality.— Grexfell v. E. B. 
Mbyrowitz, Ltd., [1936] 2 All E'. B. 1313, 
0. A. 

874a. Timber sold as “ under deck l * — Carried on 
deck & damaged.] — Buyers bought a quantity 
of timber to be shipped from Sweden to 
London, the contract describing the goods as 
“ under deck ” & providing that “ the buyers 
shall not reject the goods herein specified, but 
shall accept or pay for them in terms of the 
contract against shipping documents.” When 
the timber arrived the buyers found that 
almost the whole of it had been carried on 
deck <fc had been damaged by sea water, 
& they refused to accept it, on the ground 
that it was not the timber specified in the 
1 contract : — Held : the words r ‘ under deck ” 
were a condition of the contract, & were 
, part of the contract description of the goods. 
& on both grounds the buyers were entitled 
to reject.~-MONTA.GUB L. Meyer, Ltd. v. 
Travaru A/B H. Cornelius, of Gamleby 
(1930), 46 T. L. R. 663; 74 Sol. Jo. 466. 

Annotations Consd. White Sea Umber Trust, Ltd. t>* 
W. W. North, Ltd. (1032), 148 L. T. 2<>3 ; Mesnera, Ltd. 
* v . Morrison’s Export Co., [10391 1 All E. R. 92. 

675a. Effect of adulteration.]— Robert A. Munro 
& Co., Ltd. v. Meyer, No. 646a, ante. 

676b. Goods to be loaded on deck.] — A contract for 
the sale of timber contained the words “ to 
be loaded on deck one-tliird at British 
Columbia ” & “ shipment Jan. & Feb. one- 
third on deck.” More than one-third was in 
fact shipped on deck, &.the buyers thereupon 
rejected the goods as not answering to the 
description of the goods in the contract : — 
Held : the contract upon its proper con- 
struction required that one-third only was to 
be placed on deck, & the buyers were, there- 


fore, entitled to reject the goods. — M essers 
Ltd. v . Morrison’s Export Co., Ltd., (1939. 

1 All E. R. 92 ; 66 T. L. R. 246 ; 83 Sol. Jo 
76. 

682. Add. Annotations : — Refd. London Holeproo 
Hosiery Co. v. Padmore (1928), 44 T. L. R, 
499 ; Bell v. Lever Bros., Ltd. (1931), 14C 
L. T. 268 ; Sullivan v. Constable (1932), 48 T 
L. R. 369. 

694. Add. Annotation ; — Consd. Myers (G. H.) & Co. 
v. Brent Cross Service Co., [1934] 1 K. B. 46. 

700. Add. Annotation : — Consd. Cammell Laird & 
Co. v. Manganese Bronze <fc Brass Co., [1933] 

2 K. B. 141, 

706. Add. Annotations : — Consd. McAlister (or 
Donoghue) v. Stevenson (1932), 101 L. J. 
P. C. 119. Refd. Parker v. Oloxo, Ltd., & 
Senior, [1937] 3 All E. R. 524. 

709. Add. Annotation : — Refd. Cammed Laird & 
Co. v. Manganese Bronze <fc Brass Co., [1934 
A. C. 402. 

709a. Woollen underwear.] — Applt. who 

contracted dermatitis of an external origin 
as the result of wearing a woollen garment 
which, when purchased from the retaders, 
was in a defective condition owing to the 
presence of excess sulphites which, it was 
found, had been negdgently left in it in the 
process of manufacture, claimed damages 
against both retailers & manufacturers : — 
Held : the retailers were liable in contract 
for breach of implied warranty or condition 
under exceptions (i) & (ii) of sect. 14 of the 
South Australia Sale of Goods Act, 1895, 
which is identical with the English Sale of 
Goods Act, 1893 (c. 71), s. 14 . — Grant v. 
Australian Knitting Mills, Ltd., [1936] 
A. C. 86 ; 105 L. J. P. C. 6 ; 154 L. T. 18 ; 
52 T. L. R. 38 ; 79 Sol. Jo. 815, P. 0. 

Annotations .-—Reid. Dransfleld v. British Insulated Cables, 
Ltd., [19371 4 All E. R, 382 ; Griffiths v. Peter Conway, 
Ltd., [1939] 1 All E. R. U85. 

714. Add. Annotation : — Consd. Broome v. Pardess 
Co-operative Society of Orange Growers 
(Established 1900), Ltd., [1939] 3 All E. R. 
978. 

715a. Mineral water.] — McAlister 

(or Donoghue) v. Stevenson, No. 856a, 
post. 


PART 11L SECT. 5, SUB-SECT. 2.— A. 

I i, Uair-druino machine.) 

— In an action brought against a firm 
of hairdressers a customer averred 
that she had been injured through the 
fault Sc negligence of the hairdressers 
in using a defective hair-drying ma- 
chine. A Jury having awarded the 
customer damages, which together with 
the expenses of the action amounted to 
a sum of over £600, the hairdresser 
brought an action against the manu- 
facturers of the machine concluding 
for payment of that gum as damages 
resulting from broach of implied 
warranty with regard to the condition 
of the hair-drying maobino. in terms 
of sect. 14 (1) of Sale of Goods Act, 
1898 : — Held? whether or not the 
action was competently laid a a one of 
relief, the hairdressers had relevantly 
averred a breach of implied warranty 
on the part of the manufacturers of 
the maohine in terms of sect, 14 (1) of 
Sale of Goods Act, 1893 ; Sc, If such 
breach of warranty was established; 
they would be entitled to an award or 
damages. — Buchanan Sc Oabsw ell t\ 
Eugene, Ltd., [19381 S. O. 189. — 
SOOT. 

f il. Shoes.) — Pltf. claimed 


from deft, damages for an alleged 
breach of a warrantyfof fitness implied 
under sect. 19 (1) of Sale of Goods Act, 
1923 (N.S.W.), In relation to the pur- 
chase of a pair of shoes from deft, 
who was a retail distributor of foot- 
wear not manufactured by it. Pltf. 
stated in evidence that she told deft, s 
saleswoman who attended her that she 
wanted walking shoes, that she had a 
bunion on her foot 8c wanted a com- 
fortable pair of shoes ; that she was 
shown three pairs, & finally purchased 
a particular pair which she had tried 
on, on the recommendation of the sales- 
woman. On the third occasion of 
wearing them the heel of one of the 
shoes came off, A as a result pltf. 
sustained a fractured leg. Evidence 
was given that the shoes were a very 
bad Job " Sc that the heels were not 
properly fastened on : — Held.' 0) there 
was evidence fit to be submitted to 
a Jury in respect of a cause of action 
under sect. 19 (2)of the Sale of Goods 
Act, 1923 (NJ3.W.) as there was evi- 
dence upon which the jury was en- 
titled to find (a) that the ahoes were 
bought by description. Sc fh) that the 
implied condition that they were of 
merchantable Quality had been broken ; 


(2) in respect of any cause of action 
founded upon sect. 19 (1) of the Sale 
of Goods Act, 1923, it was for the Jury, 
upon the evidenoe, to determine what 
was the particular purpose made known 
to the seller for which the buyer re- 
quired the shoes. Sc whether the buyer 
relied upon the seller’s judgment in 
that respect. Sc whether the shoes 
were reasonably fit for such purpose. — 
David Jones, Ltd. v. Willis (1939), 
52 O. L. R. 110.— AUS. 

sf. Exceptions to rule-— Goods in- 
tended for one purpose — Use for another.) 
— McNeill v. Motor Service Co. 
(Alta.), [1929] 1D.L.R. 594.— CAN. 


•k. Express provision as to fitness — 
Inconsistent condition not implied .) — 
There cannot be implied in a contract 


There cannot be implied in a contract 
under which one person supplies a 
chattel to another to be used for an 
agreed or stated purpose, or for a pur- 
pose indicated by the nature of the 
chattel, a condition as to fitness of the 
chattel for that purpose, which Is 
inconsistent with the express provisions 


182.— AUS. 
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715b. — .] — A husband A wife sued 

the manufacturers & the retailer of a bottle 
of lemonade for damages for injuries received 
by reason of the fact that the bottle contained 
thirty-eight grains of carbolic acid in addition 
to the lemonade. Both pltfs., in suing the 
manufacturers, relied upon the doctrine 
enunciated in M'Alister (or Donoghue) v. 
Stevenson , [1932] A. C. 502 ; Digest Supp. 
The husband, who in fact purchased the bottle 
of lemonade, in suing the retailer alleged that 
the implied conditions as to quality & fitness 
in the Sale of Goods Act, 1890, s. 14, had not 
been fulfilled. It was found as a fact that 
the manufacturers, by adopting a fool-proof 
process & by carrying out that process under 
proper supervision, had taken reasonable 
care to see that there was in the lemonade 
no defect which would injure pltfs. It was 
also found as a fact that the husband asked 
for A received a bottle of the manufacturers’ 
lemonade, mentioning the manufacturers 
by name : — Held : (1) the duty owed by the 
manufacturers to the consumer was not to 
ensure that their goods were perfect, but 
merely to take reasonable care to see that no 
injury was done to the consumer or ultimate 
purchaser, A this duty they had completely 
fulfilled ; (2) the husband did not, in the 
circumstances, rely upon the skill or judgment 
of the retailer, & could not recover under the 
Sale of Goods Act, 1898 (c. 71), s. 14 (1), 
but there was a sale by description, A, there- 
fore, a breach of the implied condition that 
the goods should be of merchantable quality, 
A he could recover under the Sale of Goods 
Act, 1893 (c. 71), s. 14 (2).— Daniels A 
Daniels v. White A Sons, Ltd. A Tarbard, 
[1938] 4 All E. R. 258 ; 100 L. T. 128; 82 
Sol. Jo. 912. 

715c. Fish.] — Pltfs., husband A wife, in 

the course of a motor journey stopped at a 
hotel for lunch. Owing to the nature of the 
food supplied, the wife was taken ill with food- 
poisoning. Upon the question of ordering the 
meal, the evidence was completely neutral, 
being that a man A a woman sat at a table A 
ordered their food. It was agreed that the 
husband paid for the meal : — Held : there 
being no evidence that either the husband or 
the wife was in charge of the proceedings, 
each of them was, as between them A the 
proprietor, liable to pay for the food ordered, 
whatever might be the arrangement between 
them. On the facts, there was an implied 
contract between the wife A the proprietor, 
A she was entitled to recover damages for 
breach of the implied warranty that the food 
supplied was fit for human consumption.-- 
Lockett v. Charles (A. A M.), Ltd., [1938] 
4 All E. R. 170 ; 159 L. T. 547 ; 55 T. L. R. 
22; 82 Sol. Jo. 951. 

719. Add, Annotation : — Refd. Cammell Laird A 
Co. v, Manganese Bronze A Brass Co., [1934] 
A. C, 402. 

726. Add, Annotations : — Consd. Cammell Laird A 
Co. v. Manganese Bronze A Brass Co., [1933] 
2 K. B. 141. Refd. Canada Atlantic Grain 
Export Co. (Inc.) v, Eilers (1929), 35 Com. 
Can. 90. 


728a. .] — A firm of shipbuilders agreed to 

build for A sell to the U. M. Co. two sister 
ships with main propelling Diesel engines 
designed for carrying petroleum or molasses, 
each ship to be classed A1 at Lloyd’s. The 
ships with their engines were distinguished 
in the shipbuilders* yard by the numbers 
972 A 973. The shipbuilders entered into a 
contract with the M. B. A B. Co., who were 
makers of ships’ propellers out of manganese 
bronze prepared by a special process, for the 
manufacture of two propellers for these 
ships, to be of special Parsons manganese 
bronze, of a specified diameter, A pitch, each 
with four blades of a specified total developed 
area A of a maximum brake horse-power at a 
specified number of revolutions per minute. 
Each propeller was to be finished, chipped, 
A polished in style of the highest olass, with 
boss bored, faced, A keyway cut to the ship- 
builders’ template, with edges brought up 
to fine lines, to be true to pitch ; all in 
accordance with the shipbuilders’ blue print, 
to be ready for fitting to the shaft on delivery ; 
A to be to the entire satisfaction of the TJ. M. 
Co.’s representative A that of the shipbuilders 
themselves. They were to be delivered on 
July 14 A Aug. 1, 1930, respectively. The 
working drawings gave the information 
necessary to enable the work to be carried 
out, including the thickness required along 
the medial lines of the blades ; but beyond 
this A apart from the direction that the 
“ edges ” were “to be brought up to fine 
lines,” further details as to the thickness of 
the blades were left to the skill A judgment of 
the M. B. A B. Co. Two propellers con- 
structed in accordance with the design A 
working drawing were passed by Lloyd’s 
surveyor as satisfactory in tensile strength 
A similar respects, A wore fitted to the two 
vessels. On trial the propeller fitted to 
No. 972 caused so much noise that the vessel 
could not be classed as A1 at Lloyd’s A the 
TJ. M. Co. would not accept it. The propeller 
which bad been fitted to No. 973 was tried 
on No. 972 A proved satisfactory. The 
M. B. A B. Co. then made a second propeller 
for No. 972, without prejudice to the rights 
of the parties. Although this propeller con- 
formed with the design A working drawing, 
A was free from fault in other respects, it 
nevertheless showed the same defect as the 
former one, A the U. M. Co. were again dis- 
satisfied. The M. B. A B. Co. then made 
yet another propeller upon the k *ame terms 
as to the rignts of the parties, A this last 
attempt proved satisfactory. The ship- 
builders brought an action against the M. B. 
A B. Co. claiming £0,277 5a. Id. damages for 
delay in executing the work A expenses 
incurred in consequence : — Held : pltfs. were 
entitled to recover on the grounds that 
defts. had failed to comply with the con- 
dition that the propeller should be to the 
entire satisfaction of the U. M. Co.’s repre- 
sentative ; the agreement was a contract for 
the sale of future goods A the case fell within 
the first exception to Sale of Goods Act, 
1893 (c. 71), s. 14, inasmuch as pltfs. had 
made known to defte. the purpose for which 
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»g. Proof thotjm^pom know* — Notwithstanding warranty Kmitina UahiUty.) — CztiflB v. Alexander (1928), 28 S. R. N. S. W 
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the propeller was required, & relied upon 
their skill & judgment ; it is not necessary 
for the purposes of that sub-sect, that the 
buyer should rely totally &> exclusively on 
the skill & judgment of the seller for every 
detail in the production of the goods ; it is 
sufficient if reliance is placed on the skill & 
judgment of the seller to some substantial 
extent ; & in the present case with regard to 
that part of the work which was left to the 
skill & judgment of the sellers there was a 
breach of the implied condition that the 
propeller should be reasonably fit for the 
purpose for which it was required. — Cammell 
Laird & Co., Ltd. v. Manganese Bronze & 
Brass Co., Ltd., [1934] A. C. 402 ; 103 

L. J. K. B. 289 ; 151 L. T. 142 ; 50 T. L. R. 
360 ; 39 Com. Cas. 194, H. L. 

Annotations : — Consd. Millar’s Machinery Co. v. Way & Son 
<1935), 40 Com. Cas. 204. Refd. Myers (G. H.) & Co. u. 
Brent Cross Service Co., [1934] 1 K. B. 46; Grant v. 
Australian Knitting: Mills, Ltd., [1936] A. C. 85. 

727. Add. Annotation : — As to (2) Refd. Cammell 
Laird & Co. v . Manganese Bronze & Brass Co., 
[1934] A. C. 402. 

733. Add. Annotation s : — Consd. Square v. Model ■ 
Farm Dairies (Bournemouth), Ltd., [1939]. 
2 K. B. 305. Refd. Cammell Laird & Co. v. 

• Manganese Bronze & Brass Co., [1933] 2 K. B. 
141. 

744. Add. Annotations : — Apld. Cammell Laird & 
Co. v. Manganese Bronze ^ Brass Co., [1934] 
A. C. 402. Consd. Griffiths v. Peter Conway, 
Ltd., [1939] 1 All E. R. 085. 

744a. Effect of Sale of Goods Act, 1893 (c. 71), 

s. 14 (1).] — Medway Oil & Storage Co., 
Ltb. v. Silica Gel Corpn. (1928), 33 Com. 
Cas. 195, H. L. 

Annotation : — Refd. Cammell Laird & Co. v. Manganese 
Bronze Sc Brass Co., [1934] A. C. 402 ; Grant v. Aus- 
tralian Knitting Mills. Ltd.. [1936J A. C. 85. 

744b. .] — Cammell Laird & Co., Ltd. v. 

Manganese Bronze & Brass Co., Ltd., 
No. 720a, ante. 

763. Add. Annotation : — As to ( 1) Refd. Cammell 
Laird & Co. v. Manganese Bronze & Brass Co., 
[1934] A. C. 402. 

762. Add. Annotation : — Refd. Cammell Laird & 
Co. v. Manganese Bronze & Brass Co., [1934] 
A. C. 402. 

764a. Effect of abnormal circumstances — Idio- 
syncrasy of buyer.] — In June, 1937, pltf. 
purchased from defts., who are retail traders, 
a Ilarris tweed coat, which was specially 
made for her. Shortly after she began to 
wear the coat, she developed dermatitis. 


She sought to recover damages from deft* 
on the ground that there had been a breac 
of the condition implied by Sale of Good 
Act, 1893, s. 14 (1), in that the article was nc 
reasonably fit for the purpose for which it wa 
supplied. At the hearing, it was found as 
fact that pltf.’s skin was abnormally sensi 
tive, & that there was nothing in the clot 
which would have affected the skin of 
normal person. The abnormality of pltf.’ 
skin was not made known to the seller 
Held: Sale of Goods Act, 1893, s. 14 (i; 
did not apply in the present case, as wha 
was being dealt with here was something 
abnormal, which no seller would assume tc 
exist. — Griffiths v. Peter Conway, Ltd. 
[1939] 1 All E. R. 085, C. A. 

766. Add. Annotations: — Refd. Canada Atlanta 
Grain Export Co. (Inc.) v . Ellers (1929), St 
Com. Cas. 90 ; Cammell Laird & Co. v 
Manganese Bronze & Brass Co., [1934] A. C 
402. 

780a. Bottle — For wine.] — M orelli v 

Fitch & Gibbons, No. 019a, ante. 

782. Add. Annotation : — Refd. Morelli v. Fitch £ 
Gibbons, [1928] 2 K. B. 030. 

787. Add. Annotation : — Refd. Hillas <fc Co. v 
Arcos, Ltd. (1932), 147 L. T. 503. 

788. Add. Annotation : — Refd. Foster v. Driscoll 
Lindsay v. Attfield, ldndsay v . Driscoll 
[1929] 1 K. B. 470. ' 

788a. Purchase of propeller — Unsuitable for par- 
ticular engine.] — Cammell Laird & Co. 
Ltd. v. Manganese Bronze & Brass Co. 
Ltd., No. 720a, ante. 

790. Add. Annotations : — Refd. Canada Atlantic 
Grain Export Co. (Inc.) v. Eilers (1929), 35 
Com. Cas. 90 ; Cammell Laird & Co. v. 
Manganese Bronze & Brass Co., [1934] A. C. 
402. 

813. Add. Annotations : — Apld. Cammell, Laird & 
Co. v. Manganese Bronze & Brass Co., [1934] 
A. C. 402. Refd. Canada Atlantic Grain 
Export Co. (Inc.) v. Eilers (1929), 35 Com. 
Cas. 90. 

849. Add. Annotations : — As to (2) Consd. McAlister 
(or Donoghue) v. Stevenson (1932), 101 L. J. 
P. C. 119 ; Burfitt v. Kille (A. & E.), [1939] 
2 K. B. 743. Refd. Bottomley v. Bannister 
(1931), 101 L. J. K. B. 40. Generally , Refd. 
Parker v. Oloxo, Ltd., & Senior, [1937] 3 
All E. R. 524. 

853. Add. Annotations : — Consd. McAlister (or 
Donoghue) v. Stevenson (1932), 101 L. J. 
P. C. 119. Refd. Barnes v. Irwell Valley 
Water Board, [1938] 2 All E. R. 050. 


PART III. SECT. 5. SUB-SECT. 2.— 
B. (b). 

734 viii. Sale of hors «,] — Where 

the buyer of a horse made known to the 
seller that the purpose for which it was 
required was racing, so as to show that 
the buyer relied on the skill or Judg- 
ment of deft.*, who carried on the busi- 
ness of breeding Sc selling raoe-horeee, 
the inspection by the buyer of the horse 
under conditions that would not have 
revealed to him the unsoundness of 
the horse did not affect the implied 
condition under sect. 16 (a) of Sale of 
Goods Act, 1908, that the horse was 
reasonably fit for the purpose of horse - 
racing. — Smart v . Preston, [1937] 
N. Z. L. R. 467 ; 13 N. Z. L. J. 168.— 
N.Z. 


PART HI. SECT. 5, SUB-SECT. 2.— 
B. (d) i. 

■1. Sale of seed grain oats — Both 
parties farmers.] — Pltf. a buyer of seed 
grain oats sued the seller for damages 
on the ground, inter alia, that the oats 
proved unfit for seed. Both parties 
were farmers : — Held ; there was no 
Implied warranty of fitness in this case. 
If the sale was a sale by description, the 
only description was that given to 
pltf.’s hired man who took delivery of 
the oats that they wore 1934 oats, 
which in fact they were. — Madsen r. 
Anderson, [1937] 3 W. W. R. 41; 
affd., [1938) SW.W.R. 58.— CAN. 

so. “ Guaranteed used ears."] — One 
who advertises for sale “ guaranteed 
used purs ” thereby warrants that the 
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cat is reasonably fit for the purpose for 
which it was acquired. — Me Lachlan 
v. Horner, [1937] 4 D. L. R. 188. — 
CAN. 4 

PART III. SECT. 6, SUB-SECT. 3.— 
A, 

766 ▼. .1 — Winslet Bros. e. 

WOODFTELD IMPORTING CO., [1029) 
N. Z. L. R. 480.— N.Z. 

775 i. Application of rule — Sale of 
commodity for resale — Food or drink — 
Apples. 1 — There is an implied war- 
ranty that apples sold by a grower to a 
merchant are fit for human food & 
merchantable in the ordinary course of 
business. — Hebb t>. Stoddard, [1935] 
4 D. L. R. 394.— CAN. 
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854 . Add . Annotations : — Consd. McAlister (or 
Donoghue) v. Stevenson (1932), 101 L. J. 
P. C. 119 ; Bottomley v. Bannister, [1932] 1 
K. B. 458. 

856a* .] — Under English & Scots law 

alike a manufacturer of products which he 
sells in such a form as to show that he 
intends them to reach the ultimate consumer 
in the form in which they left him with no 
reasonable possibility of intermediate ex- 
amination, & with the knowledge that the 
absence of reasonable care in the preparation 
& putting up of the products will result in 
injury to consumer’s life or property owes a 
duty to consumer to take that reasonable 
care, & an action by the ultimate consumer 
will lie against the manufacturer. 

Applt. drank a bottle of ginger beer, 
manufactured by resp., which a friend had 
bought from a retailer & given to her. The 
bottle contained the decomposed remains 
of a snail which were not & could not be 
detected (the glass of the bottle being of a 
dark colour) : — Held : she was entitled to 
succeed in a claim for damages for injury to 
health against the manufacturer of the 
ginger beer put by him in the bottle. — 
M‘Alister (or Donoghue) v. Stevenson, 
[1932] A. 0.562; 101 L. J. P. C. 119 ; 147 L.T. 
281 ; 48 T. L. R. 494 ; 76 Sol. Jo. 396 ; 37 
Com. Cas. 350, H. L. 

Annotations : — Distd. Farr v. Butters Bros. & Co., 11932] 
2 K. B. 606. Consd. Pattendon v. Beney (1933), 50 
T. L. R. 10. Apld. Brown v. Cotterill (1934), 51 T. L. R. 
21 ; Malfroot v. Noxal, Ltd. (1935), 51 T. L. R. 551. 
Distd. Evans v. Triplex Safety Glass Co., [1930] 1 'VLl E. R. 
283. Apld. Grant v. Australian Knitting Mil's, Ltd., 
[1936] A. C. 85. Consd. Kubach v. Hollands, [1937] 3 
All E. R. 907 ; Burfltt v. Killo (A. & E.), [1939] 2 K. B. 
743 ; Daniels & Daniels v. Whlto & Sons, Ltd. & Tarbard, 
[1938] 4 All E. R. 258. Distd. Old Gate Estates, Ltd. v. 
Toplis & Harding & Russell, [1939] 3 All E. R. 209; 
Paine v. Colne Valley Electricity Supply Co., [1938] 4 
All E. R. 803. Folld. S ten nett v . Hancock & Peters, 
[1939] 2 All E. R, 578. Refd. Cunard v. Antifyro, Ltd., 
[1933] 1 K. B. 551 ; Bishop v. Consolidated London Pro- 
perties, Ltd. (1933), 102 L. J. K. B. 257 ; Haynes v. Har- 
wood, [1935] 1 K. B. 146 ; Barnes v. Irwell Valley Water 
Board, [1938] 2 All E. R. 650; Dranstlcld v. British 
Insulated Cables, Ltd,, [19371 4 All E. It. 382 ; Square v. 
Model Farm Dairies (Bournemouth), Ltd., [1938] 2 All 
E. R. 740 ; Hanson v. Woarmouth Coal Co., [1939] 3 
All E. R. 47 ; Read v. Croydon Corpn., [1938] 4 All E. R. 
631 ; Sharp v. Avery & Korwood, [1938] 4 All E. R. 85. 

856b. Defect ascertained by third party.] 

Crane manufacturers sold a crane in parts to 
a firm of builders, the arrangement being that 
the parts were to be assembled by the 
builders’ men. The builders had in their 
employment an experienced crane erector, 
who in assembling the parts found that 
certain cog-wheels worked stiffly, did not 
fit accurately, & required to be remedied ; 
he accordingly marked in chalk the places 
where there was inaccurate fitting, saying at 
the same time that he would have to report 
the matter to his employers. Before the 
defects so discovered had been remedied 
the erector began working the crane, & while 
he was so engaged a part of it fell <fe killed 
him, the fall being due to the defects above 
mentioned. In an action by his widow under 
the Fatal Accidents Act, 1846 (c. 93), against 


the manufacturers of the crane i — Held : 
the defects being discoverable on reason- 
able inspection, &, having in fact been dis- 
covered by the deceased man, the manu- 
facturers owed him no duty & were not liable 
for the accident. — Farr v. Butters Bros. 
& Co., [1932] 2 K. B. 606 ; 101 L. J. K. B. 
768; 147 L. T. 427, C. A. 

Annotation : — Refd. Dransfleld v. British Insulated Cables, 
Ltd., (1937] 4 AD E. R. 382. 

856c. .] — Pltf. had been in the habit of 

having her hair dyed with henna at the 
second deft.’s shop. The second deft, sug- 
gested that pltf.’s hair should be dyed with 
Oloxo, a dye she described as harmless, & 
prepared by & bought by the second deft, 
from the first deft. Pltf. raised objections to 
the use of such a dye, but was assured it was 
safe to use. The pltf. as the result of the 
use of the dye had an acute attack of der- 
matitis & nervous trouble. The first deft, 
by its agont had warranted the dye as safe, 
but for trade reasons it had supplied the 
second deft, through a wholesale hair- 
dressers’ sundriesman. A booklet was issued 
with the dye which stated it was dangerous 
if used without a skin test ; but no warning 
was given to the second deft, as to the danger. 
A certain quantity of the dye being purchased 
by the second deft., she was entitled to & did 
attend certain lectures So demonstrations 
given on behalf of the first deft., & the lecturer 
upon behalf of tho co. stated that the co. 
would indemnify hairdressers using this dye 
against claims arising out of its use : — 
Held : (1 ) pltf. was entitled to recover against 
the second deft, in contract ;• (2) pltf. was 
entitled to recover against the first deft, in 
tort ; (3) the second deft, was entitled to 

recover from the first deft, damages for breach 
of contract, & those damages were the dam- 
ages the second deft, had to pay to pltf. in 
this action & her costs of the action ; (4) the 
indemnity given at the lectures was not made 
at such a time that it could be considered a 
part of tho contract with the second deft. — 
Parker v. Oloxo, Lto., & Senior, [1937] 3 
All E. R. 524. 

857. Add. Annotations : — Consd. Bottomley v . Ban- 
nister, [1932] 1 K. B. 458 ; McAlister (or 
Donoghue) v. Stevenson (1932), 101 L. J. 
P. C. 119. Apld. Pattendon v. Beney (1933), 
50 T. L. R. 10. 

871a. Disclosure of wrong name — Whether 

curable by subsequent detective declaration.] — 

The parties had entered into a standard form 
of contract which provided that certain 
particulars of goods shipped, “ namely, 
quantity port of shipment & ship’s name, 
must be duly declared.” A declaration was 
given naming a wrong ship & also containing 
certain exceptions, so that it was therefore 
invalid. A second declaration, in which the 
correct ship was named, was therefore made. 
This declaration also contained exceptions, 
& so did not come within the requirements 
of the contract. A third declaration was 


PART III. SECT. 9. 

854 iL .] — Pltf. purchased 

underwear manufactured by deft, 
manufacturer from deft, retailer, whose 
buHineMg It was to supply goods of 
that description. He became acutely 
affected by dermatitis, which he alleged 


was caused by the presence of a sulphite 
or other chemical In the garments. 
He brought an action of damages 
against the manufacturer for negli- 
gence, & against the retailer for breach 
of Implied warranties, that the gar- 
ments were of merchantable quality Sc 
were reasonably fit for the purpose of 
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his wear : — Held : on the evldenoe 
pltf. had no cause of action against 
either of defts. — Australian Knitting 
Mills v. Grant, [1933] Argus L. R. 
453 ; 7 A. L, J. 206 ; 50 O. L. R. 387 ; 
revsd. eub nom. Grant v. Australian 
Knitting Mills, Ltd. (1985), 79 Sol. 
Jo. 815, P. 0. — AUB. 
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made, but that was defective in that the port 
of shipment was not named. Applts. con- 
tended that the second & third declarations 
between them constituted a valid declara- 
tion : — Held : the third declaration, being 
itself invalid, could not be cured by importing 
into it the second one, which was also invalid 
as it contained terms not provided for by the 
contract. — Aure v. Van Cauwenberghe & 
Fils, [1938] 2 All E. R. 300, C. A. 

877, Add, Annotation; — Retd. Walton Harvey » 
Ltd. v. Walker & Homfrays, Ltd,, [1931] 1 
Ch. 274. 

877a, Nomination of vessel by buyer — No 

warranty of seaworthiness.] — A contract for 
the sale of oil by a series of deliveries pro- 
vided for delivery at B. into tank steamers 
of the buyers, & 15 days’ notice of arrival of 
steamer was to be given to the sellers. The 
contract further provided that in the event 
of accidents on board steamers the operation 
of the contract was to be suspended & at the 
buyers’ option the contract quantity was to 
be reduced pro rata. For one of the deliveries 
the "buyers nominated a steamer which they 
had on time charter, but at the time the 
steamer, without the knowledge of the 
buyers, was unseaworthy, & the buyers, on 
learning that the steamer had had an 
, accident & must be dry docked, intimated 
their exercise of their option to reduce the 
quantity of oil to be taken. The sellers 
contended that it was the duty of the buyers 
to charter some other vessel : — Held : on a 
case stated by an arbitrator, the buyers did 
not warrant the seaworthiness of vessels 
which they nominated for the performance 
of such a contract, & they were entitled to 
exercise their option. — Medway Oil & 
Storage Co., Ltd. v . Russian Oil Products, 
Ltd. (1931), 47 T. L. R. 402 ; 76 Sol. Jo. 408. 

885a. Date of shipment — In bUl of lading — C.i.f. 
contract.] — James Finlay & Co. v. N. V. 
Kwik Hoo Tong Handel Maatschappij 
No. 1814a, post. 

886, Add. Annotation: — Generally , Refd. Meyer 
(N. V. Arnold Otto) v. Aune, [1939] 3 All 
E. R. 168. 


898. Add. Annotations: — As to (1) Refd, Court 
Line, Ltd. v. Bant & Russell Inc., [1939] 
3 All E. R. 314. As to (2) Refd. Livock 
v. Pearson (1928), 33 Com. Cas. 188; Hall 
v. Brooklands Auto-Racing Club (1932), 48 
T. L. R. 546 ; Broome v. Pardess Co-opera- 
tive Society of Orange Growers (Estab- 
lished 1900), Ltd., [1939] 3 All E. R. 978. 

895a. Implied term that goods saleable on London 
market.] — Pltfs., a firm of London fruit 
brokers, entered into a contract with defts., 
who were producers of oranges in Palestine, 
to sell defts.’ oranges in London, on the 
terms that in any event they should advance 
to defts. Is. 6d. per case, & that on sale 
their charges should be Qd. plus 7£ per cent, 
gross per case, all surplus on sale above 
7s. fcSd. per case to be remitted to defts. 
During the growing season covered by the 
contract the weather had been abnormally 
wet, with the result that the oranges, though 
apparently shipped in good condition, were, 
on arrival in London, to a large extent, 
unsaleable &, such as were saleable, required 

* repacking. Pltfs. were consequently unable 
to sell the oranges in the market, & being 
bound to pay defts. the guaranteed advance, 
suffered a considerable loss. They thereupon 
brought this action for damages, <fc contended 
that there was an implied term in the contract 
that the goods would be of merchantable 
quality, so that they could be Sold in the 
ordinary course of business. Defts. con- 
tended that the contract was complete in 
itself, & that no term could be implied to give 
business efficacy to it : — Held : the parties 
were acting in a common interest for the 
purpose of selling defts.’ goods, & there must 
be implied into the contract a term that the 
goods should be in such a condition as to be 
saleable in the London market. — Broome v . 
Pardess Co-operative Society of Orange 
Growers (Established 1900), Ltd., [1939] 
3 All E. R. 978 ; 108 L. J. K. B. 804 ; 101 
L. T. 238 ; 55 T. L. R. 999. 

903a. Exclusion of implied conditions & war- 
ranties — Contract for new car — Car not new.] 
— An agreement between defts. & pltfs., 


PART III. SECT. 17, SUB-SECT. 1. 
th. Goods "to be reshipped " by 
vendor — Whether reshipment by carrying 
vessel necessary .) — Scarlett & Co. v. 
H. A. Stephenson & Son, Ltd., [1929] 
W. A. L. R. 1.— AUS. 


sk. Insurance by vendor — Parol evi- 
dence.] — W aterloo Motors, Ltd. v. 
Flood, [1931] I D. L. R. 762; 3 
M. P. R. 318.— CAN. 


PART III. SECT. 17. SUB-SECT. 2. 

tl. Sale of seed flax , ) — The representa- 
tion by a farmer selling seed flax that 
it was good seed flax hold to be a 
warranty. — TJ rle v. Krokkeu. [1928] 
1 D. L. R. 97 ; 37 Man. L. R. 134 ; 
[19271 3 W. W. R. 636.— CAN. 


PART I1L SECT. 18, BUB-SECT. 1. 
e. Revsd on the facts, 59 S. O. R. 118. 
e 1. .] — Defte. pur- 

chased from pltf. a second-hand motor 
truok under a buyer's order signed by 
defts. containing a danse providing 
that “ the whole agreement between 
the parties la contained herein & no 
representations, warranties or con- 
ditions expressed or Implied other than 
those herein contained shall be binding 
upon the vendor," Defts. required a 


truck for immediate use on a contract 
for the construction of a new highway, 
necessitating a truck in first-class 
mechanical condition for immediate & 
continuous use for hauling purposes. 
All this was known to one H., pltf.’s 
representative, who stated to defts. 
that the truck was in first-class 
mechanical condition. Defts. had 
trouble from the start in keeping the 
truck running, but they continued to 
use it, both parties trying to remedy its 
condition. In an action to recover the 
purchase price defts. counterclaimed for 
damages for breach of warranty ; — 
Held : both parties understood the 
order to call for a certain seoond-hand 
truok in first-class mechanical con- 
dition, & such being the subject- 
matter of the sale the above recited 
clause in the order did not give pltf. 
the right to supply something different. 
Pltf. failed to provide a truok of the 
standard contemplated by the parties, 
& was liable in damages to defte. for 
breach of warranty. — H ates Manu- 
facturing Co. v. Perdue 8c Cope, 
U981J^D. L. R. 610 ; 43 B. C. R. 

d I. .1 — In an action 

on lien notes given for the price of a 
tractor deft, pleaded failure of con- 
sideration It counterclaimed for 
damages for breach of conditions 8c 4 
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also for the price of extra fuel 8c oil 8c 
for loss of time. Deft., although he 
constantly complained to pltf. that 
the tractor was not working satis- 
factorily, had used it during the whole 
of two seasons in the cultivation of 
many hundreds of acres. The trial 
judge, finding that the alleged condi- 
tions had not been fulfilled 8c that deft, 
had not accepted the tractor 8c was 
justified in returning it, as he had done, 
dismissed the action on the ground or 
total failure of consideration ; he also 
dismissed the counterclaim. On 
appeal ; — Held .* while it oould not be 
said that deft, had not aocepted the 
tractor 8c was entitled to return it, he 
was entitled to damages for breach of 
conditions & was not barred therefrom 
by a clause in the contract by which he 
agreed “ not to bring any suit for 
breach of warranty or plead ane 
alleged breach of warranty as a defenoy 
or by way of set-ofl after one year 
from the date of delivery of the machine 
to him." The trial judge having found 
a total failure of consideration, ue. that 
the tractor was valueless to deft. 8c 
there being evidence to support that 
finding, the amount of damages was 
the full purchase-price. — Massey- 
Harris Co.. Ltd. v. Skeldzng, { 1938 ] 
2W.W.R.667 : affd.. [193418 D.L.R. 
198 ; S.C. R. 481.— 6aH. 
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whereby defts. appointed pltfs. their sole 
dealers Within a named area for the sale of 
new Singer cars, contained a clause, clause 5, 
providing that all cars sold by defts. were 
subject to the terms of an express warranty 
set out in a schedule to the agreement, & 
that “ all conditions, warranties, & liabilities 
implied by statute, common law, or other- 
wise are excluded.” Under that agreement 
pltfs. ordered from defts. a new Singer car. 
Defts. delivered to pltfs. a car which the 
ot. found on the evidenoe was not a new 
Singer car : — Held : it was an express term 
of the contract that the car should be a new 
car, & as the car which defts. delivered to 
pltfs. was not a new car, defts. were not pro- 
tected from liability for breach of contract by 
clause 5, which excluded implied conditions, 
warranties, &, liabilities. — Andrews Bros, 
(Bournemouth), Ltd. v . Singer & Co., 
Ltd., [1934] 1 K. B. 17 ; 103 L. J. K. B. 90 ; 
150 L. T. 172 ; 50 T. L. R. 33, C. A. 

Annotation : — Refd. L 'Estrange v. Grauoob, Ltd., [1934] 2 
K. B. 394. 

905. Add, Annotation : — Consd. Simon v. Pawson 
& Leafs, Ltd. (1932), 148 L. T. 154. 

916a. Warranty excluded a3 to defect not 

apparent on reasonable examination.] — 
Claimants, grain exporters in Canada, sold a 
quantity of barley to reaps., merchants in 
Germany. The sale was on c.i.f. terms, & 
the contract contained a clause providing 
that the grain was not warranted free from 
defect rendering it unmerchantable if such 
defect would not be apparent on reasonable 
examination. The barley was of a type 
which was generally used for feeding pigs, & 
shortly before the consignment which was 
the subject of this contract arrived in 
Germany other barley from the same crop 
had been delivered to German buyers & had 
been given by them to pigs, with the result 
that the pigs refused to eat it or, if they ate 
it, became Ul. The German Govt, thereupon 
ordered that no further barley of the crop 
should be admitted into the country until 
they had made an analysis & discovered the 
cause of the trouble, & accordingly when the 
barley covered by this contract arrived 
resps. refused to take up the documents, & 
eventually the barley was resold at a lower 
price. The claimants, in an arbn., claimed 
as damages for non-acceptance the difference 
between the contract price & the price 
realised on resale, & the arbitrators decided 
in their favour, subject to the opinion of the 
ct. on a special case. It appeared that the 
barley was infected by a fungus which pro- 
duced the ill-effects complained of, but that 
the presence of the fungus could not have 


been ascertained by any ordinary commercial 
examination : — Held : (1) as the defect was 
not one which could have been discovered 
on any reasonable examination by claimants 
before shipment, claimants were protected 
by the contract & were entitled to recover ; 
(2) the finding of the arbitrators that the 
barley was not in fact unmerchantable could 
not be upset on the evidence. The award 
was therefore confirmed. — Canada Atlantic 
Grain Export Co. (Inc.) v. Eulers (1929), 
35 Com. Cas. 90. 

919. Add. Annotations : — Refd. Green v. Arcos, 
Ltd. (1931), 47 T. L. R. 336 ; Wilensko Hlaski 
Towarzystwo Drewno v. Fenwick & Co. 
(West Hartlepool), Ltd., [1938] 3 All E. R. 
429. 

926. Add. Citation : — 33 Com. Cas. 120. 

927. Add. Annotations : — Refd. Guy-Pell v. Foster, 
[1930] 2 C-h. 169 ; Huntoon Co. v. Kolynos 
(Incorporated), [1930] 1 Ch. 528. 

928a. Right to treat breach as breach of war- 
ranty.] — If a representation amounting to a 
condition is broken & the injured party does 
not avail himself of his right to be discharged 
from the contract, or if the contract has been 
executed, the injured party can recover 
damages as on a breach of warranty. — 
Sullivan v. Constable (1932), 48 T. L. R. 
369, C. A. 

987. Add. Annotation : — Refd. Lynn v. Bamber, 
[1930] 2 K. B. 72. 

940. Add. Annotation: — Refd. Aslan v. Imperial 
Airways, Ltd. (1933), 149 L. T. 276. 

948. Add. Annotation : — Refd. Bell v. Lever Bros., 
Ltd. (1931), 146 L. T. 258. 

961. Add. Annotation: — As to (1) Refd. Sagar v. 
Ridehalgh (H.) & Son, Ltd., [1931] 1 Ch. 
310. 

980. Add. Annotation : — Refd. Sagar v. Ridehalgh 
(H.) & Son, Ltd., [19311 1 Oh. 310. 

992. Add. Annotation : — Refd. Cammell Laird & 
Co. v. Manganese Bronze & Brass Co., [1933] 
2 K. B. 141. 

995. Add. Annotations : — Consd. He Hall & Pirn's 
Arbitration (1928), 139 L. T. 50. Apld. 
Dobell (C. G.) & Co. v . Barber & Garratt 
(1930), 47 T. L. R. 66. Refd. Finlay v. 
N. V. Kwik Hoo Tong Handel Maatschappij, 
[1928] 2 K . B. 604 ; Cammed Laird & Co. v. 
Manganese Bronze <te Brass Co., [1933] 2 
K. B. 141. 

996. Add. Annotations : - Apld. Barker v. Agius 
(1927), 33 Com. Cas. 120. Consd. Cammed 
Laird & Co. v. Manganese Bronze & Brass 
Co., [1934] A. C. 402 ; Andrews Bros, 
(Bournemouth), Ltd. v. Singer & Co., [1934] 


PART IIL SECT. 18, SUB-SECT. 2. 
k. Rcvtd., 48 S. O. R. 614. 


PART IIL SECT. 19. SUB-SECT. 1. — A. 

827 vi. .1 — The fact 

that a contract for the sale of goods 
negatives warranties does not prevent 
a buyer whose aooeptanoe of the goods 
disentitles him to rescind the contract 
for breach of a condition from treating 
snob hreaoh as a breach of warranty 
9c recovering damages therefor. — 
MoNiohoz, ^/Dominion Motors, Ltd., 
[19803 X W. W. R. 631 ; 3 D. L. R. 
870 ; 84 Alta. L. R. 441.— CAN. 


PART III. SECT. 19. SUB-SECT. 1.— B. 

d. Revsd. on the facts, 59 8. C. R. 118. 

PART 111. SECT. 19, SUB-SECT. 2. 

— B. 

sk. Right to rescind — Lost by accept- 
once .) — A right ot ‘rescission tor latent 
defects Is lost by the aooeptanoe by 
the purchaser of the goods sold, — 
Renfrew Machinery Co. v. Iltaley, 
J103312D.L.R.674 ; 6 M.P.R.512.— 

PART III. SECT. 19, SUB-SECT. 2.~ 
0. (a). 

»1. Nominal damages .] — Smith ®. 
Ward, 11928} 4 D. L. R. 850 ; [1928} 3 

47 


W. W. R. 341 ; 37 Man. L. R. 828.— CAN. 

•m. F.o.b. contract —Damages at date 
of delivery.) — Bronhtone v. Burdett, 
11928] 1 £>. L. R. 877.— CAN. 

so. Breach of warranty of oat of car — 
Necessity for proof of aamaoe .] — 
Before more than nominal damages can 
be recovered for the breach of a 
warranty of the age of a motor oar the 
buyer must adduce evidenoe on which 
the ct. can find that he is worse off 
with the car in question than he would 
have been had it been a oar of the age 
it was represented to be. — Hudson v. 
Watson Motor Co., (19311 3 W. W. R. 
621 ; [19321 1 D. L. R. 880 ; 40 Man. 
L. R. 84.— -CAN. 
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1 K. B. 17. Refd. Dobell (0. G.) & Co. v. 
Barber & Garratt (1930), 47 T. L. R. 66 ; 
Huntoon Co. v . Kolynos (Incorporated), 
[1930] 1 Oh. 628 ; L’ Estrange v . Graucob, 
Ltd., [1934] 2 K. B. 394. 

1001* Add. Annotations: — Apld* Dobell (G. C.) & 
Co. v. Barber & Garratt (1930), 46 T. L. R. 
420. Consd. Kubach v. Hollands, [1937] 3 
All E. R. 907. 

1012. Add. Annotation : — Refd. Cammell Laird & 
Co. v. Manganese Bronze & Brass Co., [1933] 

2 K. B. 141. 

1016. Add. Annotation : — Refd. Finlay v. N. V* 
Kwik Hoo Tong, [1929] 1 K. B. 400. 

1024. Add. Annotations : — Apld. Silver v. Ocean 


Steamship Co. (1929), 46 T. L. R. 78. Refd. 
Evans v. Webster (1928), 46 T. L. R. 136; 
United Molasses Co. v. National Petroleum, 
Ltd. (1934), 60 T. L. R. 266. 

1025. Add. Annotations : — Refd. Finlay v. N. V. 
Kwik Hoo Tong Handel Maatschappij, [1928] 
2 K. B. 604 ; Banco de Portugal v. Waterlow 
& Sons, Ltd. (1931), 47 T. L. R. 369. 

1026. Add. Annotations : — Apld. Finlay (James) & 
Co. v. N. V. Kwik Hoo Tong, [1929] 1 K. B. 
400. Refd. Foscolo Mango • & Co. v. Stag 
Line, Ltd., [1931] 2 K. B. 48 ; The Arpad, 
[1934] P. 189. 

1029. Add. Annotation : — Consd. Dobell (C. G.) & 
Co. v. Barber & Garratt (1930), 47 T. L. R. 
60. 


Part IV.— Effects of the Contract. 


1033. Add. Annotation : — Refd. Modem Light Cars, 
Ltd. v. Seals, [1934] 1 K. B. 32. 

1041a. .] — Be Capon, Trustee in Bank- 

ruptcy v. Knight & Sons, Be Capon, 
Trustee in Bankruptcy v. Woodward <fc. 
Woodward, [1939] 4 All E. R. 654. 

1089. Add. Citations :—affd. (1928), 138 L. T« 
003 ; 44 T. L. R. 297 ; 17 Asp. M. L. 0. 428 ; 

’ 33 Com. Oas. 213, O. A. 

1089a. .] — Shell-Mex, L d. v. Elton Cop 

Dyeing Co., Ltd. (1928), 34 Com. Cas. 39. 

1091a. Notice of appropriation — When required.] — 

Applts. sold to reaps, by a c.i.f. contract a 
quantity of Australian wheat to be shipped 
to London or Hull by one of two named 
steamers, the contract providing that 
“ Notice of appropriation with ship’s name 
date of bill or bills of lading & approximate 
quantity loaded shall within 21 days from 
date of bill of lading be cabled by the shipper 
. . . direct to his buyer ... or to his . . . 
representative in Europe. ... If vessel is 
• named in contract no appropriation shall be 
deemed to be necessary. Provisional invoice 
based on bill of lading weight with ship’s 
name & date of bill of lading shall be sent 
by shipper’s house ... to his buyer within 
seven days after arrival of documents in 
Europe. . . The bills of lading were 


dated Sept. 13, 1929, &; the only appro- 
priation (if any) gave their date as Sept. 4, 
1929, & stated the name of the steamer, 
which was one of the two mentioned in the 
contract. The invoice sent later gave the 
true date of the bills of lading, & the buyers 
refused to accept the documents on the 
ground that the invoice did not agree with 
the appropriation : — Held : as no vessel was 
named in the contract in such a way that the 
contract could attach to her, notice of appro- 
priation was required, &, as a correct notice 
of appropriation had not been given, the 
buyers were entitled to reject. — Dalgety & 
Co., Ltd. v. Bradford (T. G.) & Co., Ltd. 
(1930), 40 T. L. R. 274 ; 36 Com. Cas. 213. 

1092a. Conclusiveness of appropriation — Wrong 
ship stated in notice of appropriation.] — A 

contract for the sale of goods to be shipped 
from a foreign port provided that notice of 
appropriation, setting out inter alia the name 
of the vessel in which the goods were shipped, 
should be given by the seller to the buyer 
within a specified time, & that such appro- 
priation, when once made, should be irre- 
vocable. The goods were in fact shipped per 
steamship T. t but owing to a clerical error a 
notice of appropriation was given by the seller’s 
agent to the buyer in which it was stated that 
the goods had been shipped per steamship 


PART III. SECT. 19. SUB-SECT. 2.— 

D. (b). 

g I. .] — Circumstances in which : 

— Held : pltf. was not entitled to 
damages for the loss alleged to have 
been sustained by him by his Inability 
to carry out contracts into which he 
alleged he had entered. — McKenny v. 
Drummond & Dvoretsky (1927), 29 
W. A. L. R. 0.— AUS. 

so. Return of purchase -money . ) — 
McKenny t>, Drummond & Dvoretsky 
(1927), 29 W. A. L. R. 6.— AUS. 

PART IV. SECT. 1, SUB-SECT. 1. 

1032 xil. .] — Marcus Clark 

(Australia), Ltd. t?. Brown (1928), 
40 C. L. R. 540 ; {19281 V. L. R. 293 ; 
[1928] Argus L. R. 189. — AUS. 

1032 xlii. .V— In Mar. 1928. pltf. 

sold to deft, oertain movables in terms 
of a written agreement which provided 
that delivery should be given imme- 
diately, that the purchase price should 
be pud in two instalments in June, 
1929, Sc Deo. 1929, respectively, Sc 
that ownership should not pass until 
the whole price had been paid. In 
June, 1929, pltf. sued deft, for cancella- 


tion of the agreement, redelivery, & 
damages on the ground of deft.’s 
failure to pay the first instalment. 
Deft, excepted to the declaration on 
the ground that the olaims for cancella- 
tion Sc redelivery were bad in law, in 
the absenoe of any provision in the 
agreement for its cancellation on non- 
payment of the first instalment : — 
Held : allowing the exception, the 

S rovlsion in the agreement postponing 
ae passing of ownership did not take 
the case out of the ordinary rale. — 
Strachan v . Nel (1929), 50 N. L. R. * 
273.— S. AF. 

tp. Property • passing under consent 
judgment — Failure of purchaser to fulfil 
terms of judgment.] — Donaldson v. 
Alberta Foundry 8c Machine Co., 
Ltd., (1930] 1 W. W. R. 426 ; 1 

D. L. R. 918.— CAN. 

PART IV. SECT. 1, SUB-SECT. 3.— 
B. (a). 

1062 I. Counting dr inspection.] 

— Under the oontract in question for the 
sale of cedar poles to be manufactured 
by the seller, the " Individuality ** or 
identity of the goods could not be 
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finally determined until after the final 
count Sc inspection provided for by the 
agreement, & that, therefore, it was not 
until then that the property in the 
poles would pass. — Nauglk Pole Sc 
Tie Co. of Canada, Ltd. v. Wilson 
(B. C.), [1929] 3 W. W. R. 730.— CAN. 

PART IV. SECT. 1, SUB-SECT. 8.— 

B. (b) ii. 

1081 xii. .] — Coffey v. Quebec 

Bank (1869), 20 C. P. 110.— CAN. 

1091 I. Validity of appropriation — 
Appropriation by sellers — Sellers without 
title to goods.] — The provision of Sale 
of Goods Act that under a oontraot for 
the sale of unascertained goods by 
description the property in the goods 
passes to the seller when goods of that 
description & in a deliverable state are 
unconditionally appropriated to the 
oontract, cannot apply to the case 
where when the appropriation is made 
the seller has no title to the goods. — 
Hunter t?. Trans-Canada Finance 
Corpn., [1930 1 1 W. W. R. 801; 3 
D. L. R. 275 ; 38 Man. L. R. 671 : 
revsg., [1930] 1 D. L. R. 346 ; [1929] 
3 W. W. R. 503, C. A.— CAN. 
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7. The buyers refused to accept delivery : — 
Held : the appropriation of the J. was valid 
& irrevocable, & the buyers were entitled to 
refuse delivery of goods in any other ship. — 
Grain Union Co., S/A Antwerp v. A/S Hans 
Larsen, Aalborg (1933), 150 L. T. 78 ; 49 
T. L. R. 540 ; 38 Com. Cas. 260 ; 18 Asp. 
M. L. C. 449. 

1111. Add. Annotation : — Refd. The Nordborg* 
[1939] P. 121. 

1135a. .] — A contract dated Aug. 3, 

1938, provided for the purchase of 15,000 
units, 2 per cent, more or less of No. 2 yellow 
American com, with an option to the seller 
of shipping a further 3 per cent, more or less 
on contract quantity. At the foot of the 
contract were the words : “ Separate docu- 
ments for each .1,000 units & each 1,000 
units to be considered a separate contract.” 
In pursuance of this contract, the sellers 
wrote to the buyers on Aug. 27 giving notice 
of appropriation of about 15,444 quarters of 
com as per “ Generton ” bill of lading, & on 
Sept. 6 sent a provisional invoice for 15,444f 
quarters, amounting to £17,471 10s. 0d., & 
the provisional invoice stated that there were 
fifteen bills of lading dated Aug. 20, each for 
an amount of bushels equivalent to 1,000 
units, & one for an amount equivalent to 
444££$ units. On Sept. 7, the buyers rejected 
the provisional invoice as not being in accord- 
ance with the contract, & on the same day 
the sellers sent an amended provisional 
invoice for 15,000 quarters amounting to 
£10,908 15s., & stating that there were 
fifteen bills of lading dated Aug. 2(3, each for 
a number of bushels equivalent to 1,000 units. 
This provisional invoice was received by the 
buyers on Sept. 8, & it was then arranged that 
the matter should proceed to arbn. : — Held : 
(1) the provisional invoice was in order, & the 
buyers committed a breach by rejecting it. 
This breach was, however, waived by sub- 
mitting the amended invoice ; (2) the tender- 
ing of the amended invoice was an anticipa- 
tory breach of the contract, as that invoice 
was for a quantity less than that irrevocably 
appropriated to the contract . — Re Arbitration 
between Bailey, Son & Co. & vSmyth (Ross 
T.) & Co., Ltd., [1939] 3 All E. R. 175; 
sub nom. Bailey, Son & Co. v. Smyth (Ross T. ) 
& Co., Ltd., 55 T. L. R. 811 ; 83 Sol. Jo. 543 ; 
44 Com. Cas. 267, C. A. 

1146. Add. Annotation : — Refd. Robinson v. 

Graves, [1935] 1 K. B. 579. 

1160. Add. Annotation : — Refd. Cammell Laird & 
Co. v. Manganese Bronze & Brass Co., [1934] 
. A. C. 402. 

1189a. Goods to be “ collected.”] — Pltf. had 
entered into a contract with the War Office 
whereby he agreed “ to collect during the 
currency of this contract the remains of 
exploded projectiles, practice shell, case shot 


& fuses lying on or about the artillery ranges 
... & in consideration of our being allowed 
to retain as our property all such remains, 
including metals, collected therefrom to 
pay annually ” an agreed sum. This con- 
tract expired on June 21, 1936, & deft, had a 
similar contract, which started on June 22, 
1930. On June 22, 1936, there was on the 
ranges a dump of metal collected by pltf., 
& deft, removed & sold this metal. Pltf. 
brought an action for conversion, & claimed 
that the property in the metal was his : — 
Held : (1) the purpose of the contract was to 
clear the ranges of metal & this was not 
accomplished until the metal had been 
removed from the ranges altogether, & not 
merely collected in a dump ; (2) the property 
in the metal did not pass to pltf. until he 
had so removed it from the ranges. — G ale v , 
New, [1937] 4 All E. R. 045 ; 64 T. L. R. 
213 ; 82 Sol. Jo. 3 4, C. A. 

1211. Add. Annotation : — Refd. Elmos v. Trem- 
bath (1934), 19 Tax Cas. 72. 

1237a. Time for claim by buyers.] — Evans, 

Reid, Teasdale & Lidstrom, Ltd. v. 
C. Wilh. Suenssons Trauaruaktie-Bolag 
(1939), 83 Sol. Jo. 006. 

1252. Add. Annotations : — Folld. London Jewel- 
lers, Ltd. v. Attenborough, London Jewellers, 
Ltd. v. Robertsons (London), Ltd., [1934] 
2 K. B. 206. Refd. Buller & Co., Ltd. v. 
Brooks (T. J.), Ltd. (1930), 142 L. T. 57 6. 

1252a. Goods obtained on approval — By trick.] — 
Where a person who has received goods “ on 
appro ” pledges them he thereby does an 
act adopting the transaction within the 
meaning of the Sale of Goods Act, 1893, 
s. 18, r. 4 (a), so that the property in the 
goods passes to him, & the original owner 
cannot recover them from the bond fide 
pledgee. — London Jewellers, Ltd. v. At- 
tenborough, London Jewellers, Ltd. v. 
Robertsons (London), Ltd., [1934] 2 

K. B. 200 ; 103 L. J. K. B. 429 ; 151 L. T. 
124 ; 50 T. L. R. 430 ; 78 Sol. Jo. 413 ; 39 
Com. Cas. 290, C. A. ; revsg. S. 0. sub nom. 
London Jewellers, Ltd. v. Sutton, 
London Jewellers, Ltd. v. Robertsons 
(London), Ltd., 50 T. L. R. 193 ; 78 Sol. Jo. 82. 

1258. Add. Annotation : — Consd. Leitch (William) 
& Go. v . Leydon, Barr (A. G.) & Co. v. 
Macgeoghegan, (1930) 47 T. L. R. 81. 

1261. Add. Annotation : — Refd. Simeons v. 

Durand’s Trustee, [1928] 2 K. B. 00. 

1268. Add. Annotation : — Refd. Simeons v . 

Durand’s Trustee, [1928] 2 K. B. 00. 

1272. Add. Annotation : — Refd. Simeons v. 

Durand’s Trustee, [1928] 2 K. B. 00. 

1290. Add. Annotations : — Refd. Ellis v. Stenning 
& Son, Ltd. (1932), 76 Sol. Jo. 232 ; Fresh- 
water v. Bulmer Rayon Co., [1933] Ch. 102. 


PART IV. SECT. 1, SUB-SECT. 5.—C. 

1209 fv. — .1 — Where on a 

sale of stacks of hay the buyer agreed 
to have it pressed sc the seller under- 
took to load it when bailed into the 
cars: — Held: the latter undertaking 
was a supplementary obligation dis- 
tinct from the essentials of the contract 
of sale, 6c that the property in the hay 
had passed although the hay had not 
yet been so loaded by the seller. — 


Marco v. Bertholet. [1928] 
D. lTR. 691 ; [1928] 1 W. W. It. 8 
37 Man. L. R. 307.— -CAN. 


2 

43; 


PART IV- SECT. 1, SUB-SECT. 5.— D. 

so. Goods lost by act of God before 
measurement.) — Towle v. Russeip 
Timber Co., [1932] 1 D. L. R. 793.— 

CAN. 


sq. Condition as to weight — Buyer 
taking possession knowing goods not 


49 


weighed.) — In an action for the price 
of scrap steel sold & delivered, the 
contract providing 44 railway weight to 
govern material loaded In Halifax — • 


of the shipment knowing It was not 
weighed. whitzman v. Dkitcher. 
[1936] 1 D. L. R. 780; 10 M. P. R. 
301 ; affd. t [1936] 8. C. R. 539 ; 3 
D. L. R. 282.— CAN. 
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1855. Add . Annotation : — As to (3) Retd. Flatau, 
Dick & Co. v . Keeping (1981), 80 Com. Cae. 
248. 

1861. Add . Annotations : — Refd. Flatau, Dick & 
Co. v. Keeping (1931), 30 Com. Cas. 243 ; 
Churchill & Sim v. Goddard, [1930] 1 All E. R. 
076. 

1862. Add . Annotations : — Dbtd. Flatau, Dick & 
Co. v . Keeping (1931), 86 Com. Cas. 243. 
Refd. Churchill & Sim v. Goddard, [1930] 1 
All E. R. 676. 

1376a* Delivery order not In aooordanoe with 

contract — Agreement for delivery order M from 
bond ” — Delivery order of goods in bond.] — F., 
a financier, L., a distiller, D. & M., a firm 
of shipbrokers, & one A. were minded to load 
a ship with a cargo of whisky to be carried 
across the Atlantic & sold in the U.S. or at 
some point from which it could easily be 
smuggled into the U.S., in violation of the 
laws of that country. D. & M. entered into 
a contract to buy a steamer for £2,565 ; F. 
advanced £250 as a deposit on the purchase. 
On Oct. 20, 1927, an agreement was entered , 
into between F., L. & D. & M., whereby L. 
agreed to sell to D. & M. 7,500 cases of whisky 
at 27«. 0cf. a case free on board at Leith or 
Glasgow to be delivered ex warehouse not 
later than Nov. 20. D. & M. were to take 
delivery on board a vessel of a regular line 
of steamers. Payment i/as to be made by 
a bill for £5,500 drawn by F., accepted by A. 
& indorsed to L., & a second bill for £4,812 
accepted by A. & D. & M., both bills to be 
ayable ninety days from Nov. 20, & to be 
rawn & accepted on Oct. 26 & handed to L. 
to hold as security until he should hand the 
shipping documents or delivery order from 
bond on or before Nov. 26. L. agreed to 
lend D. & M. £2,500 for the purchase of the 
steamer, the loan to be secured by a first 
mtge. on the steamer. F. agreed to lend D. 
& M. £1,000 at 40 per cent, per annum 
interest to be secured by a second mtge. on 
the steamer. D. & M. agreed to insure the 
steamer for £1,000 against all risks, including 
seizure or confiscation, <fe £2,500 against 
marine risks & deliver 1x> L. cover notes for 
£1,500 & £1,000, & to F. a cover note for 
£1,000. F. & JLi. agreed jointly to underwrite 
the insurance for £1,000 against confiscation 
at a figure to be agreed in the event of the 
ordinary market rate exceeding thirty guineas 
per cent. D. & M. agreed to provide £1,600, 
the estimated balance required for the 
equipment of the steamer for the voyage. 
Delay having occurred in naming a liner 
to take delivery of the whisky & in equipping 
the steamer for the adventure, L. gave to 
D. & M. a delivery order addressed to the 
keepers of the bonded warehouse where 
the whisky was in store. D. «fc M. immediately 
pledged the whisky for £500. F. hearing of 
this paid off the loan & took a transfer of the 
delivery order i-r-Held : L. by giving the 
delivery order to D. & M. had not committed 
a breach of the agreement, & if he had, F. 
could not complain of the breach after having 
himself taken a transfer of the delivery 
order. — Foster v. Driscoll, Lindsay v. 


Attfteld, Lindsay v. Driscoll, [1929] 1 
K. B. 470 ; 98 L. J. K. B. 282 ; 140 L. T. 
479 ; 45 T. L. R. 185, O. A. 

1877a. Containing letters “ O.K.” — Meaning 

of.] — D awsons Bank, Ltd. v. Japan Cotton 
Trading Co., Ltd. (1935), 79 Sol. Jo. 213, 
P. C. 

1878. Add. Annotation : — Refd. Madras Official 
Assignee v. Mercantile Bank of India, Ltd., 
[1935] A. C. 53. 

1399. Add. Annotation : — Refd. English Hop 
Growers v. Dering, [1928] 2 K. B. 174 ; 
Imperial Tobacco Co. (of Great Britain & 
Ireland), Ltd. v. Parslay, [1930] 2 All E. R. 
515. 

1399a. Appointment as “ sole selling agents.’*] 

— By an agreement in writing certain manu- 
facturers of bricks & other building materials 
appointed a firm of builders’ merchants “ sole 
selling agents of all bricks & other materials 
manufactured at their works.” The agree- 
ment was expressed to be for three years & 
afterwards continuous subject to twelve 
months’ notice by either party. While the 
agreement was in force the manufacturers 
informed the merchants that they intended 
in the future to sell their goods themselves 
without the intervention of any agent, & 
thereafter they effected sales to customers 
directly. In an action by the merchants 
against the manufacturers for breach of the 
agreement: — Held: (1) the effect of the 
agreement was to confer on pltfs. the sole 
right of selling the goods manufactured by 
defts. at their works, so that neither defts. 
themselves nor any agent appointed by them, 
other than pltfs., should have the right of 
selling such goods ; (2) the agreement was one 
of vendor & purchaser & not one of principal 
& agent. 

(3) If there had been an ambiguity <fc the 
intention of the parties had been in question 
at the trial, I think it might have been held 
that the parties had placed their own con- 
struction upon the contract &, having acted 
upon a certain view, had thereby agreed to 
accept it as the true view of its meaning 
(Greer, L.J.). — Lamb (W. T.) & Sons v. 
Goring Brick Co., Ltd., [1932] I K. B. 
710 ; 101 L. J. K. B. 214 ; 146 L. T. 318 ; 
48 T. L. R. 160 ; 37 Com. Cas. 73, C. A. 

1403. Add . Annotation : — Apld. Palmolive Co. (of 
England) v. Freedman, [1928] Ch. 264. 

1404. Add. Citations .-—[1928] Oh. 264 ; 138 L. T. 
274. 

Add. Annotation : — Consd. Imperial Tobacco 
Co. (of Great Britain & Ireland), Ltd. v. 
Parslay (1985), 52 T. L. R. 01. 

1409* Add. Annotation : — Consd. Palmolive Co. 
(of England) v. Freedman, [1928] Ch. 204. 

1417. Add. Annotations : — Refd. Shell-Mex v. Elton 
Cop Dyeing Co. (1928), 84 Com. Cae. 39; 
Eldon (Lord) v. Hedley Bros., [1935] 2 K. B. 1. 

1421. Add. Annotation : — Refd. Shell-Mex v. Elton 
Cop Dyeing Co. (1928), 84 Com. Cae. 39, 

1483. Add. Annotation RMd. Wilson v. Wright, 
[1937] 4 All E. R. 371. 


PART IV, SECT. 1, SUB-SECT. 9.—B, 
■q. Assumption of chattel mortgaqe 
as part of purchas e- price — Liability to 
indemnify seller .) — Where on a sale of 


personal property the buyer assumes a 
chattel mt?e. thereon as part of the 
purohase-prioe, he Is under an implied 
obligation to Indemnify the seller 
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urainst the latter’s personal liability 
a the mtgee. — Walker v. Wqodyatt, 
1931] « W. W. R. 306 ; 3 D. L.R, 
>16 ; 44 B. 0. R- 110. — CAN. 
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I486* Add. Annotation : — Refd* Barker v. Asrius 
(1927), 33 Com. Cas. 120. 

1441. Add . Annotation : — Generally , Reid. Buller 
& Oo. v . Brooks (T. J.), Ltd. (1930), 142 
L. T. 576. 

1451. Add . Annotation : — Retd. London Jewellers* 
Ltd. v. Attenborough, London Jewellers* 
Ltd. v. Bobertsons (London), Ltd., [1934] 2 
K. B. 206. 

1454. Add. Annotation : — Refd. London Jewellers* 
Ltd. v. Attenborough, London Jewellers, Ltd. 
v. Robertsons (London), Ltd., [1934] 2 
K. B. 206. 

1458. Add. Annotations : — Consd. London Jewel- 
lers, Ltd. v. Attenborough, London Jewellers, 
Ltd. v. Robertsons (London), Ltd., [1934] 2 
K. B. 206. Refd. Ellis v. Stenning & Son, 
Ltd., [1932] 2 Ch. 81. 

1461a. Seller remaining in possession as bailee.] — 

H., a dealer in motor vehicles, & defts., a 
finance co., entered into a transaction for the 
sale of a motor lorry by H. to defts. & the 
letting of the lorry by defts. to H. on an 
agreement in the form of a hire-purchase 
agreement. The transaction was carried out 
by means of the printed forms used by defts. 
in their business, which were more appro- 
priate to a case in which they bought a 
vehicle & let it on hire-purchase to a third 
party, than to the present case. H. being 
in possession of the lorry then fraudulently 
sold it to pltfs., who were not aware of the 
previous transaction between H. & defts. 
The payments due from H. to defts. under the 
hire-purchase agreement between their having 
fallen into arrear, defts. resumed possession 
of the lorry & refused to deliver it to pltfs. 
at their request. Pltfs. thereupon brought 
an action against defts. claiming delivery up 
of the lorry or damages for its detention : — 
Held : H., after the transaction between him 
& defts. had been completed by the agree- 
ment for hire-purchase, was not in possession 
of the lorry as a person who “ having sold 
goods, continues or is in possession of the 
goods ” within Sale of Goods Act, 1893 (c. 71 ), 
s. 25, but as a bailee, & therefore the delivery 


or transfer by him of the lorry under the sale 
by him to pltfs. had not, by virtue of that 
section, the same effect as if it had been 
authorised by defts., & was not thereby 
rendered valid as against defts. — Staffs 
Motor Guarantee, Ltd. v. British Wagon 
Co., Ltd., [1934] 2 K. B. 806 ; 103 L. J. K. B. 
613; 151 L. T. 396. 

Annotation ; — Distd. Union Transport Finanoo, Ltd. v. 

Ballardio, ri037] 1 K. B. 510. 

1461b. Possession not referable to eontraot of sale.] 
— Co. A. entered into an agreement with co. 

B. that B. should make for A. a number of 
matrices from which B.. as requested from 
time to time by A., would press sound 
records, B. thus remaining in possession of the 
matrices. Later B. mortgaged its assets & 
property to a bank, & subsequently went into 
compulsory liquidation. Its assets were then 
purchased by 0. On a claim by A. against 

C. for the return of the matrices : — Held : 
on the contract & the evidence although the 
matrices remained in B.’s possession, the 
property in them was always in A. ; & the 
mtge., not applying to property which did not 
belong to the mtgor., did not attach to the 
matrices, & accordingly Sale of Goods Act, 
1893 (c. 71), s. 25 (1), had no application, & 
A. was entitled to succeed. — Ahrens, Ltd. 
v. Cohen (George), Sons & Co., Ltd. (1934), 
50 T. L. R. 411. 

1461c. Goods In possession of agent.] — L. & Co. 

held certain furs in its warehouse which were 
the property of H. subject to the payment of 
£178 0*. 6 d., its charges in respect of them. 
H. sold these furs to pltfs., who gave him a bill 
of exchange for the price on the representation 
that he would pay off L. & Co. & obtain 
delivery orders for pltfs. Instead of doing 
this, he arranged to pledge them with defts. 
for the sum of £178 Os. 6 d. Defts., on 
Aug. 21, 1936, drew a. cheque for that amount 
in favour of L. & Co., that cheque was 
cleared on Aug. 22. L. & Co. then received 
an order from II. to deliver the furs to defts., 
which was done. Defts., who had no notice 
of pltfs.' title, contended that by virtue of 
Sale of Goods Act, 1893 (c. 71), s. 25 (1), 


PART IV. SECT. 2, SUB-SECT. 1. 

1440 1. Goods obtained by larceny — 
Title of bond fide purchaser .] — Where 
the owner of a motor car was Induced 
to part with possession of It by the 
representations of the rooipient that 
he was acting as agent for another 
person whom he named as the buyer 
of it & the owner when delivering the 
car thought he had sold it to the 
alleged principal, a oheque in the 
latter*s name having been given for 
the purchase -prloe. but the alleged 
buyer was a fictitious person, held that 
the oar had been stolen by a trick, 8c, 
therefore, deft, who innocently bought it 
from the thief obtained no title to it. — 
Cuff -Waldron Manufacturing Oo., 
Ltd. v. Heaxd, [19301 2 W. W. R. 
135 ; 3 D. L. R. 901 ; 24 S. L. R. 441. 
—CAN. 

h 1. .J — The mere fact that the 

owner of a chattel has given the 
possession or use of It to another, not 
a mercantile agent, who, purporting 
to be the actual owner, fraudulently 
sella it to an innocent purchaser, does 
not estop the owner from asserting his 
title against the purchaser. — N ach- 
tioal v. Premier Motors, Ltd., [1929] 
IO.L.R. 190 ; 1W.W.R. 641 ; 24 


Alta. L. R. 80.— CAN. 

1 i. .] — Appeal from a judgment 

for the pltf . in an aotion for the replevin 
of a motor truck. Pltf. contended 
that the sale through which deft, 
claimed had been made by a stranger 
without his authority of consent. 
Deft, was a bond tide purchaser for 
value without notice who got possession 
of a truck at once on hie purchase & 
was in possession at the time the writ 
was issued. S.. the original owner 
of the truck, had agreed to sell it to P. 
on condition, inter (Uia, that he was to 
continue to have the use of it until 
put in possession of a new truck which 
he was to get in exchange. It woe 
while the truck was in S.'s possession 
that P. sold it to pltf., the latter 
agreeing that it should remain with 
S. until said condition was fulfilled. 
P. then sold it to F., from whom deft, 
bought it : — Held : the case fell within 
the principle that Bills of Sale Act 
does not apply where the chattel is at 
the time of the sale In possession of a 
third party claiming possession on his 
own behalf & not as agent or trustee of 
the seller.— Bradshaw v. Kpp, [1937 J 
3 W. W. R. 577 ; 4 D. L. R. 746 ; 45 
Man. L. R. 486 ; 7 F. L. J. (Can.) 179. 
— GAN. 


PART IV. SECT. 2, SUB-SECT. 7. 

■o. Sale by dealer — Subsequent 
fraudulent sale to third person.] — E., a 
dealer in automobiles, sold or went 
through the form of selling an auto- 
mobile to C„ under a conditional sale 
agreement, taking a promissory risk 
for a part of the price. This note he 
took to defts., an automobile financing 
co,, & discounted it, at the same time 
transferring the agreement to defts., 
who duly filed it In accordance with 
Conditional Sales Act. The auto- 
mobile was left in the possession of E., 
who dishonestly sold It to pltf. : — 
Held : the real owner of the car being 
E. or C. or both. E. had authority to 
dispose of his security, the conditional 
sate agreement to defts., & defts. were 
thereafter the owners in law of the 
automobile ; the effect of the trans- 
action between E. & C. along with 
that between defts. 8c E. was a ** tale," 
8c whether defts. or C. should be con- 
sidered the purchaser, E., the person 
having sold the goods continued tn 
possession 8c was In possession when 
he sold the automobile to pltf., & this 
was effective to transfer the property 
to pltf. under Sale of Goods Act, 
R. 8. O., 1927, S. 25.— BENDER t>. 
National Acceptance Oobpn., []929i 
1 D. L. R. 222 ; 68 O. L. R. 215.— CAN . 
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they were entitled to hold these furs as if 
delivery to them had been expressly 
authorised by pltfs. : — Held : the furs after 
L. & Co. had been paid the £178 Os. 6 d. by 
defts. were in the possession of H. as vendor 
in possession, & there was a disposition or 
pledge of them by H. to defts. They were 
entitled to hold the furs under this pledge 
& the claim of pltfs. for delivery to them 
failed. The word “ possession ” in Sale of 
Goods Act, 1893 (c. 71), s. 25 (1), must be 
construed with reference to Factors Act, 
1889 (c. 45), s. 1 (2), & includes possession by 
another person on behalf of the person whose 
possession is material, & it was immaterial 
that the agreement of pledge was made before 
the transfer of the furs could be carried out. — 
City Fur Manufacturing Co., Ltd. v. 
Fureenbond (Brokers) London, Ltd., 
[1937] 1 All E. R. 799 ; 81 Sol. Jo. 218. 

1461d. Sale under hire-purchase agreement.] — On 
May 17, 1936, T., a branch manager of pltf. 
co., bought for & on behalf of the co. from C. 
a motor-car which was forthwith let on hire 
under a hire-purchase agreement to F., an 
employee of C., who was not in a financial 
position to buy a car on any terms. C., T. 

F. all knew that the hire-purchase transaction 
was not genuine in the sense that it was 
never intended that F.’s part in it should be 


a real one or that the car should be delivered 
to F., either by its physical transfer to his 
custody or by C. submitting to hold it as his 
bailee. C. made such payments to pltf. co. 
as were made under the agreement between 
co. & F., &, although F. had agreed not to 
change the permanent garage of the vehicle, 
which was expressed to be at his mother’s 
residence, nor to part with its possession or 
control, <fc had signed a document acknow- 
ledging that he had received delivery of the 
car, the car remained in C.’s garage, in his 
possession, & under his control. On Aug. 9, 
1935, C. let the car on hire under a further 
hire-purchase agreement to deft., who took it 
in good faith & without notice of the trans- 
action between C. & T. In an action by 
pltf. co. to recover the car from deft. : — 
Held : C., having sold the car to pltf. co., 
had continued in possession of it within 
sect. 8 of Factors Act, 1889 (c. 45), with the 
result that the delivery or transfer by C. of 
the car to deft, had the same effect as if C. 
had been expressly authorised by pltf. co. 
to make the same, & pltf. co. could not, there- 
fore, succeed in the action. — Union Trans- 
port Finance, Ltd. v. Ballardie, [1937] 1 

K. B. 510 ; [1937] 1 All E. R. 420 ; 106 

L. J. K. B. 268 ; 156 L. T. 142 ; 53 T. L. R. 
240 ; 81 Sol. Jo. 169. 


Part VI. — Performance of the Contract 


1476. Add. Annotation : — Consd. Hvalfangersel- 
skapet Polaris Aktieselskap v. Unilever, Ltd., 
Hvalfangerselskapet Globus Aktieselskap v. 
Unilever, Ltd. (1933), 39 Com. Cas. 1. 

1516. Add. Annotation: — As to (1) Refd. Royal 
Exchange Assce. v. Hope, [1928] Ch. 179. 

1569. Add. Annotation : — Refd. Shell-Mex v. Elton 
Oop Dyeing Co. (1928), 34 Com. Cas. 39. 

1577. Add. Annotation : — Consd. Ellis v. Noakes, 
[1932] 2 Ch. 98, n. 

1581. Add. Annotation : — Consd. Besseler, Waech- 
ter Glover <& Co. v. South Derwent Coal Co., 
[1938] 1 K. B. 408. 

1585. Add. Annotation : — Refd. The Arpad, [1934] 
P. 189. 

1618. Add. Annotation : — Consd. Fisher, Ltd. v. 
Eastwoods, Ltd., [1936] 1 All E. R. 421. 

1619. Add. Annotation : — Refd. Monroe Bros., 
Ltd. v. Ryan, [1935] 2 K. B. 28. 

1677. Add. Annotations: — As to ( 1) Refd. Porto- 
flno Tank Steamer Owners v. Berlin Deru- 
naptha (1934), 39 Com. Cas. 330 ; Strathlorne 
S.S. Co. v. Andrew Weir & Co. (1934), 40 
Com. Cas. 168. 

1678a. Right to compensation — Option not to ship 
goods — Short delivery.]— By a printed form 


of contract for the sale of timber it was pro- 
vided that “ In the event of under-shipment 
of any item buyers are to accept . . . the 
quantity shipped, but have the right to claim 
compensation for such short shipment.” 
This form of contract was used for a contract 
for sale of timber for shipment from a port 
in the Arctic Circle which is open for shipping 
only for about 21 days in the year. The 
details of the particular contract were added 
to the printed form in typewriting & a clause 
was also added which provided that the 
goods were ‘ ‘ sold subject to shipment : any 
goods not shipped to be cancelled.” In a 
claim for damages for short delivery : — 
Held : the contract gave to the sellers an 
option whether or not they would ship any 
timber, but once shipped the sellers were 
obliged to supply the timber in fulfilment of 
the contract. If, however, the full quantity 
of timber was not shipped, the buyers could 
not recover damages for short delivery. — 
Hollis Bros. & Co., Ltd. v. White Sea 
Timber Trust, Ltd., [1936] 3 All E. R. 895 ; 
80 Sol. Jo. 934. 

1678b. Exceptions clause— v “ Normal working of 
the contract ’* — Shortage of supply.] — Defts. 
agreed to supply all pltfs.* steamers with 


PART VI. SECT. 1, SUB-SECT. 2. 

1476 v. .] — Webb & Henderson 

v. CUPPLBS, [1928] 8 . R. Q. 816.— A US. 

PART VI. SECT. 1, SUB-SECT. 8. 

1498 ill. C.i.f. contract .) — 

Under a o.i.f, contract providing tor 
payment against document* the pur- 
chaser in under no obligation to take 
up documents that do not in fact 
relate to goods of the description con- 


tracted for, & a refusal to take up a 
draft does not neoessarlly prove that 
the buyer was not ready & willing to 
perform the contract. — Henry Dean 
& Sons (Sydney), Ltd. t>. P. O’Day 
Proprietary. Ltd. (1927). 89 C. L. R. 
330 : [19271 Argus L. R. §83.— AUS. 


tg’ Repudiation — Any ground may 
be relied upon .) — In a suit for damages 
for breaoh, by repudiation, of a contract 
for the sale of goods, deft, can rely 
upon any ground for repudiation which 
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existed when he repudiated ; he is not 
confined to the ground which he then 
stated. — Sivayya t>. Ranganayakulu 
(1935), I. L. R. 58 Mad. 670, P. 0.— IND. 


PART VI. SECT. 2. SUB-SECT. 1. 

t L .] — Pltf. cannot succeed in 

an action on a contract for sale of 
speciflo goods , without delivering the 
goods. — UDOViN v. Fraser [1938] 3 
D. L. R. 775 ; 13 M. P. R. 104.— CAN. 




such quantities of Welsh or Durham bunker 
coal at Gibraltar as were normally required by 
such steamers coaling enroute, in the customary 
manner, between Jan. 9, 1937, & Dec. 31, 1937, 
& pltfs. agreed that all such steamers calling 
at Gibraltar should take their entire require- 
ments from defts. Clause 7 of the agree- 
ment provided as follows : “In the event of 
any cause or circumstance beyond the control 
of the sellers &/or suppliers of whatsoever 
description & wheresoever occurring (includ- 
ing without limiting the general exceptions 
strikes or lockouts) . . . which prevents the 
supply, shipment, carriage or delivery of all 
or any one or more of the descriptions of coal 
herein contracted for (& whether comprised 
in an option or not), or the normal working 
of this contract, sellers or suppliers shall be 
entitled to relief from all obligations under 
this contract during the continuance of any 
such causes or circumstances or the effects 
thereof unless this contract be modified by 
mutual agreement.” By taking statistical 
averages, defts. estimated such demands for 
bunkers as ships were likely to make upon the 
depot at Gibraltar at 18,600 tons per month. 
This estimate was, however, incorrect for 
Mar., Apr., May & June, 1937, owing to 
govt, pressure upon the collieries & public 
utility cos. to bring up their supplies of coal 
to full capacity, & to an unexpected & sudden 
boom in shipping. In Sept, when coal was 
needed for one of pltfs.’ ships, it was not all 
supplied under the contract & pltfs. were 
forced to pay £49 2s. 7 d. in excess of the 
contract price : — Held : (1) in construing the 
phrase “ normal working of the contract,” 
the ct. was entitled to look beyond the buyer 
& seller & consider the seller’s commitments 
under contracts with other buyers, &. in 
the circumstances, the normal working of the 
contract was prevented ; (2) the contract 

must be construed in a business sense, &, as 
the effects of the circumstances which had 
arisen in Mar. & Apr. were still continuing 
when the ship came for its coal in Sept. &, as 
those circumstances were still operating in 
Sept, to prevent the normal working of the 
contract, the contract was still suspended at 
that time. — Pool Shipping Co., Ltd. v. 
London Coal Co. of Gibraltar, Ltd., 
[1939] 2 All E. R. 432 ; 44 Com. Cas. 276. 

1681. Add. Annotation: — Held. The Nordborg, 
[1939] P. 121. 

1682a. .] — Gabriel, Wade & English, Ltd. 

v. Arcos, I/td. (1929), 73 Sol. Jo. 483. 

1686a. .] — Tamvaco v . Lucas (1869), 1 

E. & E. 681, 692 ; 120 E. R. 1027, 1032 ; 
sub nom . Tanvaco v. Lucas, 28 L. J. Q. B. 
160, 301 ; 1 L. T. 161 ; 6 Jur. N. S. 731, 
1268; 7 W. R. 668. 

Annotations : — Conid. Shipton, Anderson & Co. r. Well Bros. 

& Co., [1912] 1 K. B. 574. Refd. Ireland v. Livingston 

(1866), L. R. 2 Q. B. 99. 

1703. Add. Annotation : — Consd. Wilensko Slaski 
Towarzystwo Drewno v. Fenwick <fc Co. 
(West Hartlepool), Ltd,, [1938] 3 All E. It. 

, 429. 

1715a. “ Total requirements.”] — A contract 

for the sale of steel was entered into by the 
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exchange of bought & sold notes in identical 
terms. The sold note was : “ We have this 
day sold to you the undermentioned 
material.” The quantity was thus ex- 
pressed : “ Buyer’s total requirements up 

to 8,000 tons ” ; — Held : (1) this was not a 
mere option to the purchaser to take any 
quantity up to 8,000 tons, including the right 
to take none at all ; (2) it was a contract to 
supply steel up to a total quantity of 8,000 
tons, but the buyer could only demand steel 
actually required in his business, & he could 
not buy to sell again ; (3) in order to recover 
damages for a breach of the contract it was 
essential for the buyer to prove that there 
was a need upon his part for the steel of 
which delivery was required. — Kier & Co., 
Ltd. v. Whitehead Iron & Steel Co*, Ltd., 
[1938] 1 All E. R. 691 ; 168 L. T. 228 ; 64 
T. L. R. 462 ; 82 Sol. Jo. 236. 

1728a. Provision In contract that each item 

should be considered separately.] — A con- 
tract for the sale of timber contained a clause 
dealing with allown nces for overshipment & 
undershipment, concluding with the words 
“ each item of this contract to be considered a 
separate interest.” The buyer rejected the 
whole of the goods on the ground that part of 
them did not comply with the contract speci- 
fication : — Held : the stipulation that each 
item was to be treated as a separate unit 
was only applicable to disputes with respect 
to quantity, & as part of the goods were 
defective in quality, the buyer was entitled 
to reject the whole, in accordance with 
Sale of Goods Act, 1893 (c. 71), s. 30 (3).— 
Raahe O/Y Osakeytio v. Goddard (1936), 
164 L. T. 124 ; 80 Sol. Jo. 93. 

1728b. .] — Where sellers deliver to buyers the 

goods they contracted to sell mixed with 
goods of a different description not included 
in the contract, the buyers may reject the 
whole under Sale of Goods Act, 1893, s. 30 (3), 
& are not restricted to claiming for a breach 
of warranty under sect. 11 (1) (c) of the Act 
although that part »>f the goods which is 
according to contract has been accepted by 
the buyers under sect. 36 of the Act. — 
London Plywood & Timber Co., Ltd. v. 
Nasic Oak Extract Factory & Steam 
Sawmills Co., Ltd., [1939] 2 K. B. 343 ; 108 
L. .1. K. B. 687 ; 65 T. L. R. 826 ; 83 Sol. Jo. 
607. 

1746a. Agreement to cancel future instalments — 
In consideration of payments by buyer — 
Buyer Ignorant that goods not corresponding 
with description — Rights of parties.] — Robert 
A. Munro & Co., Ltd. v. Meyer, No. 646a, 
ante. 

1746. Add. Annotations : — Consd. Maple Flock Co. 
v. Universal Furniture Products (Wembley), 
Ltd., [1934] 1 K. B. 148. Refd. Compagnie 
Primera De Navagaziona Panama v. Com- 
pania Arrendataria, Do Monopolio, De 
Petroleos S. A., [1939] 2 K. B. 117. 

1747. Add. Annotations : — Consd. Maple Flock Co. 
v. Universal Furniture Products (Wembley), 
Ltd., [1934] 1 K. B. 148. Refd. Robert A 
Munro & Co. v. Meyer, [1930] 2 K. B. 312 ; 
Compagnie Primera I)e Navagaziona Panama 


PART VI. SECT. 2, SUB-SECT. 9. — B. 

t L .1 — Thompson Sc Am, Ltd. r. Smith, C193S] 8. C. R. 172 ; 2D.LR. 214, — CAN. 
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v. Gompauia Arrendataria, De Monopolio, 
De Petroleos S. A., [1089] 2 K. B. 117. 

1762* Add. Annotation : — Consul, Besseler, Waech- 
ter Glover Sc Co. v. South Derwent Coal Co., 
[1938] 1 K. B. 408. 

1762a. Goods not complying with statutory re- 
quirements.] — The main tests to be considered 
in applying sect. 31 (2) are, first, the quantita- 
tive ratio which the breach bears to the 
contract as a whole, &, secondly, the degree 
of probability that such a breach will be 
repeated. 

A contract in writing was entered into 
between pltfs. Sc defts. for the sale by the 
former to the latter of 100 tons of rag flock 
to be delivered in three loads of 1J tons each 
per week as required, Sc the weekly deliveries 
to be separately paid for, it being stipulated 
that there should be a written guarantee 
that all flock supplied should conform to 
Govt, standard. By statute the Govt, 
standard was that of not more than 30 parts 
of chlorine in 100,000 parte of flock, Sc it 
was made a penal offence to use flock not 
conforming thereto. The sixteenth load 
delivered was duly accepted Sc used, &, after 
two further loads had been delivered, defts 
notified pltfs. that a sample drawn from the 
sixteenth load had been analysed Sc showed 

' a contamination of 250 parts of chlorine, & 
defts. claimed to re* cind the contract. 
During ensuing negotiations two more de- 
liveries were taken, but defts. adhered to 
their claim to rescind & refused to accept any 
further deliveries. Pltfs. thereupon brought 
an action against defts. for damages for 
breach of contract by the latter in so refusing. 
Defts. alleged, in defence, that pltfs. by 
making the defective delivery had repudiated 
the whole contract, whereby defts. were not 
obliged to accept further deliveries. It was 
found at the trial that pltfs.* business was well 
conducted, Sc that the contamination com- 
plained of by defts. was extraordinary : — 
Held : in these circumstances pltfs.* breach 
of the contract was not, within Sale of Goods 
Act, 1893 (c. 71), s. 31 (2), a repudiation of the 
whole contract, that defts.’ refusal of further 
deliveries was a breach by them of the con- 
tract, & pltfs. were entitled to judgment on 
their claim in the action. — Maple Flock Co., 
Ltd. v. Universal Furniture Products 
(Wembley), Ltd., [1934] 1 K. B. 148 ; 103 
L. J, K. B. 613 ; 160 L. T. 69 ; 50 T. L. R. 
68 ; 39 Com. Cas. 89, C. A. 

Annotation ;• — Oonsd. Compagulo Primera De Navagaziona 
Panama i\ Compania Arrendataria De Monopolio, De 
Petroleos 8.A., [1039] 2 K. B. 117. 

1765. Add. Annotation : — Refd. Banco de Portu- 
gal v . Waterlow Sc Sons, Ltd. (1931), 100 L. J. 
K. B. 465. 

1766. Add. Annotation : — Refd. Maple Flock Co. v. 
Universal Furniture Products (Wembley), 
LtcL, [1934] 1 K. B. 148. 

1769. Add. Annotations: — Consd. Robert (A.) 
Munro Sc Co. v. Meyer. [19301 2 K. B. 312 ; 
Maple Flock Co. v. Universal Furniture Pro- 
ducts (Wembley), Ltd., [1934] 1 K. B. 148; 
Refd. Wilensko Slaski Towarzystwo Drewno 


v. Fenwick Sc Co. (West Hartlepool), Ltd.» 
[1038] 3 All E. R, 429. 

1769a. Notwithstanding agreement that each 

Instalment separate contract — Goods not 
corresponding with description.] — Robert A. 
Munro Sc Co., Ltd. v. Meyer, No. 046a, 
ante. 

1801. Add. Annotations : — Refd. Canada Atlantic 
Grain Export Co. (Inc.) v. Eilers (1929), 35 
Com. Cas. 90 ; Churchill Sc Sim v. Goddard, 
[1930] 1 All E. R. 675. 

1808. Add . Annotation : — Refd. Wilensko Slaski 
Towarzystwo Drewno v. Fenwick & Co. (West 
Hartlepool), Ltd., [1938] 3 All E. R. 429. 

1811. Add. Annotations : — Refd. Foreman Sc Ellams 
v . Blackburn, [1928] 2 K. B. 60 ; Meyer 
(N. V. Arnold Otto) v. Aune, [1939] 3 All 
E. R. 108. 

1812. Add. Annotations: — As to (2) Consd. Foreman 
& Ellams v. Blackburn, [1928] 2 K. B. 00 ; 

Refd. Meyer (N. V. Arnold Otto) v. Aune, 
[1939] 8 All E. R. 108. 

1812a. Shipment of goods before con- 

tract — Ship visiting other ports before Issue 
of bill of lading.] A contract, dated July 2, 
provided for the sale of frozen rabbits Sc 
their shipment from Sydney c.i.f. Liverpool 
by a named steamer to sail during Aug. 
The bill of lading, which was dated Aug. 17, 
stated that the goods had been shipped by 
the steamer, then lying in ‘Sydney. The 
steamer shipped the goods, or the bulk of 
them, at Sydney on June 26, when she 
proceeded to Queensland ports, thereafter 
returning to Sydney, Sc finally sailing from 
that port for Liverpool on Aug. 17. The 
buyers declined to take delivery of the goods. 
Sc the sellers claimed damages from them for 
breach of contract : — Held : the sellers were 
not entitled to recover, inasmuch as they 
had themselves committed breaches of the 
contract, by supplying goods the shipment of 
which had already taken place before the 
date of the contract of sale, Sc by tendering 
a bill of lading the issue of which had been 
delayed for so long as seven weeks after the 
shipment, the steamer having in the meantime 
visited other ports several hundred miles 
from the port of shipment. — Foreman Si 
Ellams, Ltd. v. Blackburn, [1928] 2 K. B. 
60 ; 97 L. J. K. B. 365 ; 139 L. T. 08 ; 33 
Com. Cas. 359 ; 17 Asp. M. L. C. 461. 

1813. Add. Annotation : — Refd. Finlay (James) Sc 
Co. v. N. V. Kwik Hoo Tong (1928), 98 L. J. 
K. B. 251. 

1814a. Date of shipment Incorrectly 

stated.] — The seller under a c.i.f. contract 
tendered to the buyer a bill of lading which 
Btated, not fraudulently, but contrary to the 
fact, that the shipment had taken place in 
the contract month. Being unaware of this 
fact at the time of the tender, the buyer 
accepted the shipment, So entered into sub- 
contracts for the sale of a portion of the goods, 
those sub -contracts containing a clause that 
“ the bill or bills of lading shall be conclusive 
evidence of the data of shipment.*’ The 
sub -purchasers refused to take delivery, 


PART VI. SECT. 2, SUB-SECT. 9. D. 

■m. Refusal to take one instalment — 
Whether repudiation or separable breach. ] 
— Thompson & Alix, Ltd. *, Smith 
(1929), 1 M. P. R. SIOI—CAN. 


sp. Refused to coll for delivery — 
Vendor's right to rescind] — When a 
contract for the sale of goods relates to 
the purchase of buyer’s total require- 
ments in instalments at stated times, 
but in uncertain quantities, the buyer’s 
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refusal to call for delixery amounts to 
renunciation & seller may treat the 
contract as at an end, — L andbevtlli 
e. Graham Nail Go., {19341 4 D. L. R. 
681; O. R. 762.— CAN. 
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alleging that the shipment had not been made 
during the contract month. The buyer under 
the original contract having then ascertained 
that the goods had not been shipped during 
the contract month: — Held : (1) he was 

entitled to damages for the breach by the 
seller of his obligation to deliver a bill of 
lading stating the date of shipment correctly, 
the measure of damages being the difference 
between the market price & the contract price 
of the goods ; (2) the buyer was not bound 
to enforce, for the purpose of minimising the 
damages, the contracts with the sub -pur- 
chasers, as to do so, after he knew that the 
shipment date was incorrect, might seriously 
injure his commercial reputation. — Finlay 
(Jambs) & Oo. v. N. V. Kwik Hoo Tong 
H. M., [1929] 1 K. B. 400 ; 98 L. J. K. B. 
251 ; 140 L. T. 389 ; 45 T. L. R. 149 ; 34 
Com. Cas. 143 ; 17 Asp. M, L. C. 566, 0. A. 

Annotations : — As to (1) Reid. Foscolo Mango & Co. v. Stag 
Line, Ltd., [1931] 2 K. B. 48. At to (2) Refd. Banco de 
Portugal v. Waterlow & Sons, Ltd., Waterlow & Sons, 
Ltd. v. Banco do Portugal, [1932] A. C. 452 ; The Edison 
(1932), 147 L. T. 141. 

1814b. Custom of trade.] — Applts., A 

resps. were parties to six contracts of sale 
whereby applts. sold to resps. four quantities 
of Philippine copra and two quantities of 
Cebu copra. All the contracts incorporated 
the conditions of the London Copra Assocn.’s 
contract No. 2, under which the sales were 
c.i.f., including war risk, & they were all for 
Dec. 1937/Jan. 1938, shipment. Shipments 
were all made in the coastal steamers within 
the contract time, but the Hamburg- A meri ka 
steamer M. % the ocean steamer into which the 
parcels of copra were loaded, did not arrive 
at Cebu until Feb. 8. The sellers, however, 
in purported execution of the six contracts, 
tendered to the buyers six bills of lading of 
the Hamburg- Amerika Line. Two of these 
bills of lading expressed the shipment to have 
been made at the coastal port of Dumaguete 
on board the Kinau for transit to the M. at 
Cebu for Marseilles, & stated that they were 
issued in exchange for the original bill of 
lading of the coastal co. from Dumaguete to 
Marseilles, & were subject to the conditions 
& exceptions of the local steamer’s bill of 
lading. Each of these bills of lading was 
dated “ Jan. 30, 1938, at Cebu for Duma- 
guete.” In each of the other four bills of 
lading, shipment was expressed to have been 
made at Cebu per the M. as transit cargo per 
the particular coastal vessel, & the bills of 
lading were dated as at a date in Jan. 1938, 
“ at Cebu for ** the coastal port at which the 
goods had been loaded, & were issued “ in 
exchange for original through bill of lading 
of the coastal co.” The buyers contended 
tliat none of the six bills of lading was good 
tender, inasmuch as the M. could not have 
loaded in Jan. They also contended that, 
in the case of the Kinau shipment, a copy of 
the manifest which was discovered subse- 
quent to the arbitrators’ award showed the 
date of shipment on that vessel to have been 
Feb, 6, Ac that the award should be remitted 
to the arbitrators for the admission of this 


fresh evidence as disproving the correctness of 
the bill of lading dates : — Held : (1) the bills 
of lading tendered under the contracts were 
in the form usual in the trade, & were good 
tender ; (2) if there is a mercantile custom 
in existence, the question as to what would 
be the law in the absence of that custom does 
not arise ; (3) as the arbitrators could not 
bold that the manifest dated Feb. 6 con- 
clusively disproved the correctness of the bill 
of lading dates, the award should not be 
remitted to the arbitrators for the admission 
of this evidence. — Meyer (N. V. Arnold 
Otto) r. Aune, [1939] 3 All E. R. 168 ; 55 
T. L. R. 876 ; 83 Sol. Jo. 623. 

1815. Add. Annotation : — As to (2) Refd. The 
Njegos, [1936] P. 90. 

1816. Add. Annotations : — Refd. De Monchy v . 
Phoenix Insce. of Hartford (1928), 138 L. T. 
703 ; Tredegar v. Harwood, [1928] Oh. 69. 

1821. Add. Annotation : — Refd. Meyer (N. V. 
Arnold Otto) v. Aune, [1939] 3 All E. R. 168. 

1843. Add. Annotation : — Refd. Broome v. Pardess 
Co-operative Society of Orange Growers 
(Established 1900), Ltd., [1939] 3 AU E. R. 
978. 

1850. Add. Annotation .*~-Refd. De Monchy v. 
Phoenix Insce. of Hartford (1928), 138 L. T. 
703. 

1853a. Goods shipped in vessel of belligerent.] — 

. Contracts for the purchase of timber to be 
shipped from Finland to Hull were entered 
into in Oct. 1938, the shipment to bo made in 
Nov. 1938. The contracts were c.i.f. con- 
tracts & provided for insurance of the goods, 
including the risks covered by Institute war 
& strike clauses in force at time of attach- 
ment of insurance, any increase of premium 
for covering such risks beyond the rates 
ruling on Sept. 26, 1935, to be for buyers’ 
account. The rate for covering such war 
risks was on Sept. 26, 1935, 3 d. per £100 ; 
on Oct. 29, 1938, 2s. 6rf. per £100, & that 
remained the schedule rate at all material 
times. From Nov. 2, 1938, when a Spanish 
Govt. vessel was sunk by enemy action, the 
rates on Spanish (iovt. vessels rose rapidly. 
The cover note for the goods here in question 
stated that the goods were covered at the 
schedule rate for sailing on or before Nov. 5, 
but subject to forty-eight hours’ notice of 
cancellation unless sailing on or before 
Nov. 28, 1938. The ship in which the goods 
were shipped was a Spanish Govt, vessel, 
which sailed on Nov. 12, 1938, & on Nov. 7, 
1938, the shippers’ agents informed the buyers 
that the rate of insurance had been fixed 
between the sellers & the insurers at £5 per 
£100. The buyers contended that the sellers 
were not entitled to charter a ship belonging 
to a belligerent notoriously weaker at sea 
than his enemy, & to insure the goods at a 
premium to be fixed at the discretion of the 
underwriters on an unknown date of sailing : 
— ■ Held : the sellers were not entitled to ship 
the goods on such a ship, the buyers were 
only liable to pay for insurance at the 


PART VL SECT. 2, SUB-SECT. It.— B. 

1828 1 . Irregularity in documents — 
Invoice — C.i.f. contract. ] — Semble : the 
pfflo© of the Invoice in a o.i.f. contract 
it to show bow the amount of the 
draft for the contract goods is arrived 


at, & provided It makes that clear, the 
tact tnat there is on the face of the 
invoice matter not In accordance with 
the contract does not justify the buyer 
in refusing to acoept the usual shipping 
documents, nor in itself does it amount 
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to a breach by the seller of his obliga- 
tion to tender such valid & effectual 
shipping documents as are contem- 
plated by the contract or as are usual. — 
Samuel MoCauslantd, Ltd. v. Rajlton , 
[1931] V. L. R. 247.— AUS. 
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schedule rate. — Oulu Osaka yetio of Oulu, 
Finland v. Laver <fe Co., Ltd., [1939] 4 
All E. R. 88 ; 83 Sol. Jo. 978. 

1858. Add. Annotation: — Distd. Aronson v. Mologa 
Holzindustrie A/G Leningrad (1927), 138 
L. T. 470. 

1870. Add. Annotation: — Aa to (1) Refd. Oam- 
mell Laird & Co. v. Manganese Bronze & 
Brass Co., [1933] 2 K. B. 141. 

1884a. Sale of marked goods — Rejection of un- 
marked goods.] — A contract for the sale of 
timber stated in clause 11 thereof that no 
claim for quality &/or condition would be 
recognised by the seller upon any goods 
shipped under the contract unless reasonable 
particulars were given to the agents within 
fourteen days, & goods in respect of which a 
claim was made were produced ready for 
inspection within twenty-one days, both 
periods to be calculated from the ship’s final 
discharge. Reasonable particulars were 
defined to mean a statement as to whether 
the claim was for condition &/ or quality &/or 
other defects to be named. A further clause 
stated that buyers should not reject the goods 
therein specified, but should accept or pay 
for them in terms of the contract against 
shipping documents. The buyers sent in a 
detailed claim on three grounds : (i) that 
, some of the goods were not seasoned ; 

(ii) that some were of bad manufacture ; 

(iii) that part of the goods did not bear the 
shippers’ usual mark. The sellers declined 
to inspect the goods on the ground that the 
claim was out of time : — Held : (1 ) the claim 
based on the ground that the goods were not 
properly seasoned came within clause 1 1 
of the contract, & was therefore out of time ; 
(2) as quality & condition did not apply to 
faulty manufacture, clause 11 did not apply 
to goods found to be faulty from the point 
of view of manufacture, & the sellers were 
therefore liable on the buyers’ claim in 
respect of such goods ; (3) the stipulation for 
a mark was a stipulation which went to the 
whole subject-matter of the contract, & the 
buyers were therefore entitled to reject goods 
not marked with the shippers’ mark as not 
being goods of the contract description. 
Such goods were not subject to the clause 
restricting the right of rejection. — V seso- 
jwzojk Objedinenije “ Exportles ” v. 
Allen & Sons, Ltd., [1938] 3 All E. R. 375 ; 
82 Sol. Jo. 682. 

1886. Add. Annotation : — Refd. Adair & Co, v. 
Birnbaum, [1939] 2.K. B. 149. 


1887a. .] — Montague L. Meyer, Ltd. v. 

OSA KEYHTI O CaKELIA TIMBER CO., LTD., 
No. 622a, ante. 

1887b. .] — Applts. were an English co. which 

sold Russian Govt, goods in this country. 
Under contracts made in 1929 they agreed 
to sell to resps. certain Russian redwood & 
whitewood staves of specified dimensions. 
Resps. alleged that the goods delivered did 
not satisfy the description as to measure- 
ment & the matter was referred to arbn. 
pursuant to the terms of the contract. The 
arbitrator found, in effect, that the staves 
which under the contract description were 
to be of the thickness of half an inch, when 
received, exceeded half an inch in thickness 
& were, at shipment, also in excess of that 
measure, though not to the same extent ; 
but he held that the staves, when shipped, 
were commercially within & merchantable 
under the contract specification & that resps. 
were not entitled to reject the goods. The 
award being in the form of a special case 
came before Wright, J., who held that the 
difference in the sizes was not of such a 
trivial character as to justify it being dis- 
regarded by the ct., & the finding as to 
measurement showed that the goods were 
not those contracted to be sold, & it was 
those goods, & not their commercial equiva- 
lent, that resps. were entitled to demand. 
The Ct. of Appeal confirmed that view. Sale 
of Goods Act, 1893 (c. 71), s. 13, provides 
that where there is a contract for the sale 
of goods by description there is an implied 
condition that the goods shall correspond 
with the description : — Held : the fact that 
the goods were merchantable under the con- 
tracts was no test proper to be applied in 
determining whether the goods satisfied the 
contract description : the use of the word 
“ commercially ” itself showed that, while 
the goods did not in fact answer the descrip- 
tion, they could, as a matter of commerce, 
be so dealt with, but the rights of resps, 
under the contracts were not so limited. — 
Arco8, Ltd. v. Ronaasen (E. A.) & Son, 
[1933] A. C. 470 ; 102 L. J. K. B. 346 ; 149 
L. T. 98 ; 49 T. L. R. 231 ; 77 Sol. Jo. 99 ; 
38 Com. Cas. 106, H. L. ; affg. S. C. sub nom. 
Ronaasen (E. A.) & Son v. Arcos, Ltd. 
(1932), 48 T. L. R. 350, C. A. 

1887c. Goods to be carried t( under deck ” — 

Carriage as deck cargo.]-— A contract for the 
sale of wood strips of sizes & quantities as 
specified, to be shipped from Archangel, con- 


PART VI. SECT. 3, SUB-SECT. 1. 
•p. Retention of ooods — With know • 
If doe of mistake by vendor-— Acceptance 
implied.] — Ackermxn v. Morrison 
(IBID. 45 N. S. R. 185 ;; 9 E. L. R. 
307.— —CAN. 

sr. Resale.] — On a sale by descrip- 
tion, resale of the goods by the buyer 
after a .reasonable opportunity for 
inspection amounts to an acceptance of 
the goods. — Gallant v. neilson, 
[1938] I D. L. R. 60 ; 12 M. P. R. 284 ; 
7 F. L. J. (Can,) 197.— CAN. 


PART VI. SECT. 3, SUB-SECT. B. 

1866 I. Whether implied.] — Scotia 
Flour & Feed Go. v. Strong, [1928] 
4 D. L. R. 678 ; [1928] S. C. R. 319.— 
CAN. 

•q. Special contract — “ Inspection 
acceptance Winnipeg.”] — Scott v . 


Rogers Fruit Co., [1982] 1 D. L. R. 
201 ; 37 Man. L. R. 145 ; [1927] 

3 W. W. R. 628.— CAN. 

■r. Nature of right.] — Where a buyer 
of a motor car took delivery thereof 
under a contract which expressly 
acknowledged acceptance Sc used the 
car in the usual course of his business 
for 10 days it was held that. In the 
absence of any agreement giving him 
the right to test the oar for that time, 
It was not possible to hold that he had 
not accepted It. The reasonable 
opportunity, given by Sale of GoodB 
Act, R. S. B. 0., 3924. s. 40, of ex- 
amining the goods for the purpose of 
ascertaining whether they are in con- 
formity with the oon tract is, in at least 
an action for rescission, a right of 
inspection. Sc not a right to make ns e 
of a pieoe of machinery for an in- 
definite or any time to test its capacity 
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or performance Sc perfection of con- 
struction. — Rbbvde v. White Co., 
Ltd. (B. C.), [1029] 4 D. L. R. 206; 
3W.W.R. 33.— CAN. 


PART VI. SECT. 8, SUB-SECT. 8.— 
B. (a). 


1887 vii. .] — Wentworth Ob 

chard Co., Ltd. r. Merchants Con- 
solidated, Ltd. (Man.), [1022] 1 
W. W. R. 291 ; 68 D. L. R. 227.— CAN, 
1887 viii. .1 — Canadian Inter- 

national Paper Co. v. Soper, [1931] 
3 D. L. R. 801 ; 8. C. R. 718.— CAN. 


r i. Sale of '* stack branded ” or 

“ stack graded ” goods — Brand marks 
matter of identification not description.] 
— New Zealand Loan Sc Mercantile 
Agency Co., Ltd. c. Wright Stephen- 
son Sc Co., Ltd., [1030] N. Z. L. R. 
630. — N.Z. 
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tained a condition that the whole was to be 
shipped under deck & a clause providing that 
“ buyers shall not reject the goods herein 
specified but shall accept or pay for them in 
terms of contract against shipping documents. * ’ 
About a quarter of the whole was shipped as 
deck cargo & suffered injury by being so carried, 
& the rest was carried under deck. The 
buyers rejected the whole shipment : — Held : 
the words “ herein specified ” did not refer 
merely to the part of the contract headed 
“ Specification ” but meant “ herein de- 
scribed,” & part of the description of the 
goods was that they were to be carried under 
deck, & as about a quarter of the goods was 
carried on deck the buyers had the right to 
reject the whole. — White Sea Timber Trust, 
Ltd. v . W. W. North, Ltd. (1932), 148 
L. T. 263 ; 49 T. L. R. 142 ; 77 Sol. Jo. 30 ; 
18 Asp. M. L. C. 307. 

Annotations: — Consd. Veesojwzoje Objedinenijo “ Ex- 
portles ” v. Allen & Sons, Ltd., [1938] 3 All E. R. 375; 
Messers, Ltd. v. Morrison's Export Co., [1939] 1 All E. R. 
92. Reid. Raaho O/Y Osakeytlo v, Goddard (1935), 154 
L. T. 124. 

1889. Add . Annotations : — Apld. Montague L. 
Meyer, Ltd. v. Kivisto (1929), 142 L. T. 480. 
Consd. Montague L. Meyer, Ltd. v. Osa- 
keyhtio Carelia Timber Co. (1930), 30 Com. 
Cas. 17 ; Green v. Arcos, Ltd. (1931), 47 
T. L. R. 336. Distd. Arcos, Ltd. v . Ronaasen 
& Son (1933), 49 T. L. R. 231. Refd. 
Wilensko Slaski Towarzystwo Drewno v. Fen- 
wick & Co. (West Hartlepool), Ltd., [1938] 
3 All E. R. 429. 

1895. Add. Annotation : — Refd. Hilla» Sc Co. v. 
Arcos, Ltd. (1932), 147 L. T. 503. 

1897. Add. Annotation : — Apld. Barrow, Lane & 
Ballard v. Phillip, Phillips & Co., [1929] 
1 K. B. 574. 

1905a. No right to reject goods specified — 

Wrong quantity tendered.] — A buyer bought 
a quantity of timber to be shipped from 
Russia, the contract providing that at sellers’ 
option the quantity was subject to a varia- 
tion of 10 per cent, not exceeding twenty 
standards on any item, & that “ buyers 
shall not reject the goods therein specified, 
but shall accept or pay for them in terms of 
contract against shipping documents.” When 
the cargo arrived the buyer found that, after 
allowing for the permitted variation, in some 
classes of the timber there had been over- 
shipment, in some classes there had been 
short shipment, Sc in some classes there had 
been no shipment at all. The buyer there- 
upon rejected the whole of the timber on 
the ground that the sellers had failed to 
perform the contract : — Held : on a special 
case stated by an arbitrator, the clause as 
to rejection could not prevent rejection where 
the goods tendered were not the goods 
“ specified,” &, as the goods tendered were 
not, in respect of quantity, the goods speci- 


fied, the clause did not apply, Sc the buyer 
was entitled to reject. — Green v . Arcos, 
Ltd. (1931), 47 T. L. R. 330, 0. A. 

Annotations : — Reid. Arcos, Ltd. v. Ronaasen & Son (1933), 

4!) T. L. R. 231 ; Wilensko Slaski Towarzystwo Drewno v. 

Fenwick & Co. (West Hartlepool), Ltd., [1938] 3 All E. R. 

429. 

1906a. .] — In a c.i.f. contract for the sale of 

1,500 standards of pit-props of stated lengths 
& top sizeB, with liberty to ship up to 10 per 
cent, more or less than the quantity specified, 
with “ about 1,000 standards 4/10 ft. lengths, 
fair proportion of lengths, of which the 
4/6 feet to be 4/5 i ins. tops with maximum 
10 per cent. 2|/3£ ins. tops, the (4/10 ft. 
to be 2$/5£ ins. tops of which about 50 per 
cent. 2J/3J ins. tops, 6 per cent. 2 ins. tops 
to be allowed. Fair proportion of tops 
within each stipulated range and over 
remainders. Inches in tops not to exceed 
feet in length.” The contract provided that, 
upon any dispute, the buyer should 44 not 
reject the goods herein named nor any part 
of them,” but such dispute, if not otherwise 
arranged, should be referred to arbn. The 
timber was shipped in two ships, & separate 
shipping documents (bills of lading, invoice 
& policy) were tendered in respect of each 
consignment. In the case of the first con- 
signment, the documents were first rejected 
because the speciJi cation did not comply 
with the contract. The specification was 
thereupon amended Sc the documents re- 
tendered, but, upon unloading both con- 
signments, the outturn specifications allowed 
that there were substantially more than 10 
per cent, of 2J/3£ ins. tops in the 4/6 ft. 
lengths. The umpire found as a fact .that, 
after amendment as above stated, the 
shipping documents were in order, but that 
both consignments were in fact substantially 
different from the goods described in the 
contract, whether the consignments were con- 
sidered separately or together. It was con- 
tended that, as the quantity of the goods not 
in compliance with the contract was under 
1 per cent, of the whole, the maxim de 
minimis non curat Lex should bo applied, & 
that the clause restricting the right of 
rejection had purposely been altered from its 
usual form, & operated to bar rejection in this 
case : — Held: (1) although the number of 
goods not in compliance with the contract 
description was relatively small, it was 
sufficient to entitle the buyers to refuse to 
take up the documents, especially in view of 
the fact that the umpire had found that both 
consignments were substantially different 
from the goods described in the contract, 
whether the consignments were considered 
separately or together ; (2) the change in the 
wording of the rejection clause from “ not 
reject the goods herein specified ” to “ not 
reject the goods herein named nor any part 
of them ” had not the effect of preventing 
the buyer from rejecting the goods, since the 


PART VI. SECT. 3, SUB-SECT. 3.— 
D. (b) I. 

st. Execution of chattel mortgage on 
goods.] — Metals Ltd. v. Diamond, 
[1930] 3D.L.R. 886. — CAN. 

PART VL SECT. 4, SUB-SECT. 4.— 
C. (a). 

•.] — E. who had been 


for some time selling & delivering 
carcasses of beef for cash to a meat oo., 
delivered four carcasses at the co.’s 
shop, whereupon the manager who was 
then busy asked him to call back for 
his cheque. The seller thereupon left 
the shop Sc came back a few hours 
later for the cheque, but in the mean- 
time a garnishee order had been served 
on the manager by a creditor of the 
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seller: — Held : by his conduct the 
seller had agreed to give credit to the 
buyer. — C oupland v. Elmore, [1928] 
2 D. L. R. 308 ; [1928] 1 W. W. R. 
380.— CAN. 

PART VI. SECT. 4. SUB-SECT. O. 

sv. Right of holder to follow proceeds 
of goods.] — Leioh v . Adams, wood Sl 
Weiller, Ltd., & O’Neil, [1931] J 


r i. 
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goods delivered were not the goods specified. 
— Wilensko Slaski Towabzystwo Drewno 
v. Fenwick & Co. (West Hartlepool), 
Ltd., [1938] 3 All E. R. 429 ; 54 T. L. R. 
1019; 44 Com. Oas. 1. 


1923. Add. Annotations : — As to (1) Oonsd. Maple 
Flock Co. v . Universal Furniture Products 
(Wembley), Ltd., [1934] 1 K. B. 148. Ae 
to (2) Retd. Robert A. Munro & Co. v . Meyer, 
[1930] 2 K. B. 312. 


Part VII. — Rights of Unpaid Seller Against Goods. 


2059. Add. Annotation : — Reid. The Rehearo 
(1933), 49 T. L. R. 559. 

2164. Add. Annotation : — Retd. Bottomley v. West 
Derby Assessment Committee, etc., etc. 

(1931), 47 T. L. R. 468. 

2169. Add. Annotation : — Reid. Bottomley v. West 
Derby Assessment Committee, etc., etc. 

(1931), 47 T. L. R. 488. 

2171. Add. Annotation : — Refd. Bottomley v. West 
Derby Assessment Committee, etc., etc. 

(1931), 47 T. L. R. 468. 

2218a. Goods sold “ free house, Lon- 

doft.”] — Napier Bros, having ordered goods 
from pits, these were dispatched from Ham- 
burg to London by steamer. According to 
the confirmation of the order the terms of 
the contract were “Free house, London.” 

. The goods arrived in London & defts., 
the carriers, were instructed by Napier 

Bros, on Jan, 14 to warehouse them 
at the dock. On Jan. 18 Napier Bros, 
executed a deed of arrangement with their 


creditors. It was contended that by the 
terms of the contract the transit did not end 
until the goods reached the warehouse of 
Napier Bros., & that therefore a stoppage 
in transitu on Jan. 18, was in order : — Held : 
the transit terminated as soon as the carriers 
warehoused the goods on behalf of Napier 
Bros., & the words “ Free house, London,” 
did not necessarily mean that the goods 
were in transit until they reached the pre- 
mises of Napier Bros, in London. — Plischke 
& Soiine G.m.b.H. v. Allison Bros., Ltd., 
[1936] 2 All E. R. 1009. 

2384. Add. Annotation : — Apld. A.-G. v. Pritchard 
(1928), 97 L. J. K. B. 561. 

After this case add : — “ As regards hire- 
purchase agreements generally, see Bailment, 
Vol. III., p. 96, Nos. 257, 258.” 

2388. Add. Annotations Distd. A<-G. v. Pritchard 
(1928), 97 L . J. K. B. 561. "Refd. South 
Bedfordshire Electrical Finance, Ltd. v. 
Bryant, [1938] 3 All E. R. 580. 


Part VIII. — Breach 

2890. Add. Annotation : — Ae to (1) Consd. Calico 
Printers* Association, Ltd. v. Barclays Bank 

(1930), 145 L. T. 51. Refd. Appleson 
Littlewood (H.), Ltd., [1939] 1 All E. R. 
464. 

2421a. .] — Pltfs.' sold two second-hand 

motor lorries to defts. for £475, as to £250 of 
which they were to be paid in cash, & as to 
£225 of which they were to receive in part- 
exchange two other lorries, provided that the 
latter were delivered within a month. The 
cash was paid, but the purchaser failed to 
deliver the lorries : — Held : this was an entire 
contract of sale, in which defts. had a right 


of the Contract. 

' to discharge £225 of the purchase price by the 
delivery of the lorries within a month ; but 
upon their failure to do so, pltfs. were entitled 
to sue for the remainder of the purchase price 
as a debt due. Pltfs.’ remedy in such a case 
is not an action of detinue for the detention 
of the lorries, but an action for the balance 
of the purchase price. — Dawson (Olapham), 
Ltd. v. Dutfield, [1936] 2 All E. R. 232. 

2424. Add. Annotation : — Refd. Millar’s Machinery 
Co. v. Way & Son (1935), 40 Com. Cas. 204. 

2427. Add. Annotation : — Refd. Shell-Mex v. Elton 
Cop Dyeing Co. (1928), 34 Com. Cas. 39. 


W. W. R. 686 ; fl93l] 2 D. L. R. 595 ; 
25 Alta. L. R. 341. — GAN. 


PART VI. SECT. 4, SUB-SECT. 11.— A. 

2014 ii. .1 — Clarke 

Bros. & Oo. p. Lawrence, [19311 1 
W. W. R. 252 ; 2 D. L. R. 503.— CAN. 


P^RT VUL SECT. 1. 
sd. Repudiation — Grounds far — What 
may he relied upon.] — In a suit for 
damages, for breach, by repudiation of 
a contract for the sale of goods, deft, 
can only rely upon any ground for 
repudiation which existed when he 
repudiated : he is not confined to the 
ground which he then stated. — 

NUNE SlVAYTA t>, MADDU RANG ANAYA - 

euwt (1935), L. R. 62 Ind. App. 89. 


PART VIII. SECT. 2, SUB-SECT. 1.— A. 
Mg. Payment of price dependent on 


performance of term — Performance pre- 
vented by buyer .] — Where the buyer 
prevents the seller from performing a 
term of a contract of sale upon which 
depends the payment of the price, 
then the seller Is exoused from per- 
forming the term, or, in other words, 
the seller Is deemed to have performed 
the term. — East Asiatic Co., Ltd. v. 
Hansen, [1933] N. L. R. 297.— S. AF. 

•j. No right of repossession.] — The 
vendor In an unconditional contract 
has no right of repossession, but an 
action for goods sold & delivered only. 
— Conway v. Campbell, [1935] 3 
D, L. R. 696 ; 10 M. P. R. 223.— CAN 


PART VHL SECT. 2, SUB-SECT. 1.— 
E. (a). 

2446 i. Effect of joinder of claims.}— 
Wettlaufkb Bros., Ltd. v. Robert 
Elder Carriage Works, Ltd., 
Robert Elder Carriage Works, 
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Ltd. v. Snow Motors Incorporated, 
[1928] S. C. R. 580.— CAN. 

PART VIII. SECT. 2, SUB-SECT. 1.— G. 

sl v Limitation of Civil Rights Act, 
1933.] — Since Limitation of Civil 
Rights Act, 1933, s. 5, .provides that 
where the selling-price of an article 
exceeds 3100, & the vendor after the 
delivery thereof has a lien thereon for 
all or part of the purchase-price, hie 
right to recover the unpaid purchase- 
money shall be restricted to the lien 
& his right to repossession & sale of the 
article : — Held : where a buyer of an 
automobile on which he had given a 
lien note for the balance of the pur- 
chase-price afterwards gave the vendor 
a cheque tor part of that price, in con- 
sideration of an extension of time for 
.payment of the remainder, the vendor 
could not maintain an action against 
him on the cheque. — Wundkr v. 
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2466. Add. Annotation : — Refd. Besseler, Waech- 
ter Glover & Co. v. South Derwent Coal Co., 
[1938] 1 K. B. 408. 

2478. Add. Citation : — revsg. 8. C. sub nom. 
Stewards & Co., Ltd. v . R. (1900), 17 
T. L. R. Ill, C. A. 

2486. Add. Annotation : — Refd. The Njegos, [1930] 
P. 90. 

2487. Add. Annotation : — Retd. Shell-Mex v. Elton 
Cop Dyeing Co. (1928), 34 Com. Cas. 39. 

2488. Add. Annotation : — Refd. Siveyer v. Allison, 
[1935] 2 K. B. 403. 

2493a. .] — Sturge v. Philpotts (1839), 

8L. T. 30. 

2496. Add. Annotation : — As to (3) Consd. Foley 
v. Classique Coaches, Ltd., [1934] 2 K. B. 1. 

2501. Add. Annotation : — Refd. Banco de Portu- 
gal v . Waterlow & Sons, Ltd. (1931), 100 L. J. 
K. B. 405. 

2512. Add. Annotation : — Refd. Besseler, Waech- 
ter Glover & Co. v. South Derwent Coal Co., 
[1938] 1 K. B. 408. 

2515. Add. Annotation : — Refd. Kroch v. Rossell 
et Compagnie Soci^t4 des Personnes A 
Responsibility Ltd., [1937] 1 All E. R. 725. 

2516a. Right to repurchase or resell on default — 
Agreement to give notice — Effect of repur- 
chase without notice.] — By certain contracts 
for the sale of wheat it was provided by 
clause 5 : > “ In default of fulfilment of con- 
tract by either party, the other, at his dis- 
cretion, shall, after giving notice by letter or 
telegram, have the right of re-sale or re- 
purchase, as the case may be, & tho defaulter 
shall make good the loss, if any, on such re- 
purchase or re-sale on demand. In case 
either party shall suspend payment, he shall 
be deemed to be in default, So the other party 
shall after giving notice by letter or telegram to 
the defaulting party, & notwithstanding any 
bkpcy. or liquidation, be entitled immediately 
to re-sell or re-purchase, as the case may be, 
So shall also be entitled to be paid, or to prove 
in any bkpcy., liquidation or otherwise, for 
the loss, if any, or shall account for the 
profit, if any, occasioned by such re-sale or re- 
purchase.” Before the arrival of the first 
of the ships which were carrying the parcels 
appropriated to the various contracts, the 
sellers suspended payment. The buyers be- 
coming aware of this, proceeded to buy 
wheat of the description which they were 
expecting to get under their contracts with 
the sellers, in order to have wheat to deliver 


in fulfilment of the contracts which they had 
made. No notice of any kind waB given to 
the sellers of such purchases. The liquidator 
of the sellers claimed against the buyers the 
difference between the price payable under 
the contracts between the sellers & the buyers 
& the price at which the buyers purchased 
the wheat of similar quality So quantity : — 
Held : in the event of suspension of pay- 
ment by one party, the party not in default 
had an option either to wait until the time for 
fulfilment of the contract So exercise his com- 
mon law rights in respect of the default of 
fulfilment or to proceed under clause 5, & 
re-sell or re-purchase as the case might be. 
In order to proceed under this clause, he 
must give the notice required by the clause So 
he would be under a liability to account ; 
the buyers, having given no notice, had not 
proceeded under clause 5, So were not liable 
to account to the sellers. — Shipton, Ander- 
son & Co. (1927), Ltd. v. Micks, Lambert 
So Co., [1930] 2 All E. R. 1032. 

2519a. — —.] — Applts., pltfs. in the 

action, contracted to supply clefts, with a 
machine which would do certain specified 
work to the satisfaction of defts. Pltfs 
delivered a machine in pursuance of the con- 
tract, but it was not satisfactory ; So after 
pltfs. had made several unsuccessful efforts to 
remedy its defects defts. rejected it. Pltfs. 
contended that the failure of the machine to 
give satisfaction was owing to improper user 
by defts., So defts. contended that it was due 
to negligence or lack of skill on the part of 
pltfs. Defts. had paid £350 on account of 
the price of the machine, & pltfs. brought this 
action to recover the balance of the price ; 
defts. counterclaimed for the return of their 
£350 & for certain expenses incurred by them 
in obtaining other machinery So in respect of 
other matters. The contract contained a 
guarantee by pltfs. to replace defective parts 
or make good defective workmanship, So 
added : “ We do not give any other guarantee 
So we do not accept responsibility for con- 
sequential damages ” ; So pltfs. contended 
that by the latter clause they were relieved 
from liability for any damages caused to 
defts. by the fact that they had supplied a 
machine which was not in accordance with 
the contract : — Held : on the facts, the 
machine supplied by pltfs. was not in accord- 
ance with the contract So defts. were justified 
in rejecting it ; So upon a true construction of 
the guarantee clause pltfs. were not relieved 


Paberkznek, [1938] 3 W. W. R. 733 ; 
4 D. L. R. 510.— CAN. 

PART VIII. SECT. 2, SUB-SECT. 2.— A. 

h 1. Shipment f.o.b.) — Vipond 

r. Sisco (1913), 29 O. L. R. 200 ; 4 
0. W. N. 1498.— CAN. 

PART VIII. SECT. 2, SUB-SECT. 2.— 

C. (a). 

2490 xiv. .] — Id an action for 

damages for breach of a contract to 
purchase a new motor car : — Held : 
the damages recoverable were those 
provided for under sect. 49 of Sale of 
Goods Act, R. S. M., 1913, i.e., those 
which had directly & naturally resulted 
from the breach of the contract, which 
to this instance were held to be the 
difference between the wholesale Sc the 
retaUprioe. — Brown e. Buck, [1934] 2 
W. WVrT 561 ; 4 D. L. R. 446 ; 42 


Man. L. R. 336.— CAN. 

2601 i. No available market. ]— 

Where a purchaser of a motor-truck 
chassis from a dealer refused to accept 
delivery of the motor-truck, which 
was then re-sold at a profit, there 
being evidenoe that similar motor- 
trucks were available for immediate 
delivery, Sc the property not bavins 
passed -—Held : the seller was en- 
titled to retain the profit on re-sale. 
& also to damages for loss of profit 
on the original sale. It oanaofc be said 
that an available market for a parti- 
cular make of motor chassis within 
Sale of Goods Act, 1895, s. 49 (3), 
exists in South Australia. — Cameron v. 
Campbell & W orthinoto n , Ltd., 
[1930] 9. A. S. R. 402.— AUS. 

PART VIIL SECT. 3, SUB-SECT. 1. 

at. Contract in breach of duty to 

69 


employer.] — The mere fact that an 
employee who has contracted to give 
all his working time to his employer’s 
business So not to deal personally in 
any kind of goods dealt in by _ the 
employer is guilty of a breach of duty 
in entering into a personal contract 
with a third party for the purchase of 
goods of such a kind does not disentitle 
h i m to recover damages for breach of 
the contract. — Maddibon v. Donald 
H. Bain, Ltd., [19291 1 D. L. R. 843 ; 
1 W. W. R. 437 ; 40 B. C. R. 489 ; 
affd., [1930] S. C. R. 299 ; 1 D. L, R. 
63.— CAN. 

■v. Failure of buyer to complete — No 
rioht to dcpoelU — in the absence of 
fraud, the purchaser of a car, who fails 
to carry out his contract, cannot 
recover from the vendor the value of an 
old car taken as deposit. — Gibson r. 
Fownbs, Ltd., [1936J1 D . L . R. 363.— 
CAN. 
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from the obligation to pay damages arising 
directly & naturally from their breach of con- 
tract. Pltfs. appealed, & the ct. dismissed 
the appeal, holding that the damages claimed 
by defts. were the direct result of pltfs.’ 
breach of contract. — Millar’s Machinery 
Co., Ltd. v. Way & Son (1935), 40 Com. Cas. 
204, C. A. 

2519b. Failure of seller to deliver correct bill of 
lading — Measure of damages/) — James 
Finlay & Co. v . N. V. Kwik Hoo Tong 
Handel Maatschappij, No. 1814a, ante . 

2520. Add. Annotation : — Generally , Consd. Adair 
& Co. v. Bimbaum, [1939] 2 K. B. 149. 

2522a. Action for recovery of purchase price — 
Attempt to obtain goods by false pretences.] — 
Pltf ., who was formerly a member of a tobacco 
assocn. but had been placed on its stop-list 
for breach of its rules & was therefore unable 
to obtain supplies of cigarettes from any of 
its members, arranged with R., who was a 
member of the assocn., that R. should order 
in his own name from defts., who were whole- 
sale members of the assocn., a supply of 
cigarettes which pltf. required. Accordingly, 
R. having ordered the cigarettes, S., one of 
pltf.’s assistants, accompanied by one of R.’s 
representatives, attended at defts.’ premises 
, to receive the cigarettes & to pay the mono}' 
for them. S. paid the money, but defts., 
having doubts as to the bona fidea of the 
transaction, refused either to deliver the 
cigarettes or return the purchase money. 
Pltf. thereupon brought the present action for 
the recovery of the money. Macnaghten, J., 
by whom the action was tried, dismissed it on 
the ground that pltf. had been guilty of an 
attempt to obtain goods by false pretences & 
that the ct. would not assist him to recover 
the money. On appeal : — Held : to succeed 
in his action for money had & received pltf. 
must prove the exact circumstances in which 
the money was paid & the circumstances 
which he said entitled him on ground of 
justice to have an order for repayment ; 
if he proceeded to that proof he could only 
establish his claim by proving facts which 
showed that he was engaged in a criminal 
attempt to obtain goods by false pretences ; 
& the ct. on well-established principles would 
refuse to give its aid to any claim which could 
only be established by proving facts of that 
nature. — Berg v. Sadler & Moore, [1937] 
2 K. B. 158 ; [1937] 1 All E. R. 637 ; 106 
L. J. K. B. 593 ; 156 L. T. 334 ; 53 T. L. R. 
430 ; 81 Sol. Jo. 158 ; 42 Com. Cas. 228, 
C. A. 

Annotation Reid. Briggs v. Parsloe, [1937] 3 All E. R. 831. 

2522b. Claim relating to quality & condition — 
Faulty manufacture.] — Vsesojwzoje Ob- 
jedinenije “ Exportles ” v , Allen & 
Sons, Ltd., No. 1884a, ante, 

2542. Add. Annotation : — Refd. British Russian 
Gazette & Trade Outlook, Ltd. v. Associated 


Newspapers, Ltd., Talbot v. Associated 
Newspapers, Ltd., [1933] 2 K. B. 616. 

2545. Add. Annotation : — Consd. Besseler, Waech- 
ter Glover & Co. v. South Derwent Coal Co., 
[1938] 1 K. B. 408. 

2547. Add. Annotation: — As to ( 1) Consd. Fisher, 
Ltd. v . Eastwoods, Ltd., [1936] 1 All E. R. 
421. 

2552a. Sample not of specified dimensions — A con- 
tract for the sale of timber provided that the 
sale was “ subject to a sample quantity ” 
of about fifty logs to be cut in specified 
thicknesses. The samples delivered were of 
the contract quality, but not of the specified 
dimensions. The buyer complained, & the 
seller thereupon refused to deliver the bulk : — 
Held : the object of the sample was to show 
quality, & if that were satisfactory, the seller 
could not refuse to deliver the bulk, notwith- 
standing that the buyer was claiming damages 
in respect of the incorrect dimensions of the 
sample. — Saxton v. Nicholson & Co., Ltd. 
(1935), 154 L. T. 149 ; 80 Sol. Jo. 93. 

2557. Add. Annotation : — As to (2) Refd. R. v. 
Minister of Health, Ex p. Yaffe, [1930] 2 

K. B. 98. 

2560. Add. Annotation : — Consd. Adair & Co. v. 

Birnbaum, [1938] 1 All E. R. 532. 

2567. Add. Annotation : — Consd. The Arpad (1934), 
50 T. L. R. 505. 

2569. Add. Annotations : — Dlstd. Re Hall & Pirn’s 
Arbitration (1928), 139 L. T. 50. Consd. 
Simon v . Pawson & Leafs, Ltd. (1932), 148 

L. T. 154 ; The Arpad (1934), 50 T. L. R. 605. 

2570. Add. Annotations : — As to (1) Refd. The 
Njegos, [1936] P. 90. As to (2) Consd. Fin- 
lay (James) & Co. v. N. V. Kwik Hoo Tong, 
[1929] 1 K. B. 400 ; The Arpad (1934), 50 
T. L. R. 505. Refd. Foscolo Mango & Co. v. 
Stag Line, Ltd., [1931] 2 K. B. 48. 

2571. Add. Annotations : — Consd. Finlay (James) 
& Co., Ltd. v. N. V. Kwik Hoo Tong, [1929] 
1 K. B. 400, C. A. ; The Arpad (1934), 50 
T. L. R. 505. Refd. Foscolo Mango & Co. v. 
Stag Line, Ltd., [1931] 2 K. B. 48. 

2574. Add. Annotation : — Consd. The Arpad (1934), 
60 T. L. R. 605. 

2675. Add. Citations 97 L. J. K. B. 60 ; 33 
Com. Cas. 00. 

Add. Annotation : — Refd. The Arpad (1934), 
50 T. L. R. 505. 

2583. Add. Annotations: — As to (1) Refd. Sunley 
& Co. v . Cunard White Star, Ltd., [1939] 
3 All E. R. 041. Generally , Refd. Widnes 
Foundry (1925), Ltd. v. Cellulose Acetate 
Silk Co. (1931), 47 T. L. R. 481. 

2585. Add. Annotations ; — As to (1) Refd. SheU-Mex 
v. Elton Cop Dyeing Co. (1928), 34 Com. Oas. 
39. Generally , Consd. Adair & Co. v. Bim- 
baum, [1939] 2 K. B. 149. 

2585a. .] — Resp. purchased from the claimants 

a large quantity of pepper, the contract 


PART VIII. SECT. 3 V SUB-SECT. 2.— A. 

t i. ,} — Robinson (E. 8. & A.), 

Ltd. v. Wayagamack Pulp <fc Paper 
Co., [1930] 1 D. L. R. 369.— CAN. 

PART VIII. SECT. 3, SUB-SECT. 8.— 
B. (a). 

sv. Sale of fishing tackle— -No licence 
to flshr—Faxlurt of seller to procure 
licence .] — To a ol&lm for damages for 


delay In the delivery of fishing-net 
eauiproentfl sold by pltf. to deft, the 
seller set up the defence that the buyer 
had no licence to fish on the days for 
which he claimed damages : — Held : 
since the seller had undertaken to 
obtain the licence for the buyer & had 
neglected to do so for severed months, 
he oould not rely on Its absence as a 
defence, unless the buyer was guilty of 
wrongdoing of a character which the 
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ot. could not overlook.— J on asson v. 
Dubinak. [1958] 3 D. L. R. 501 ; [1928] 
2W.W.R. 688 ; 37 Man. L. R. 430.— 
CAN. 

PART VIII. SECT. 3, SUB-SECT, 2.— 
C. (a). 

sw. Self -elected measure .) — Burkabd 
& Co., Ltd. t>. Wahlen (1928), 28 
8. R. N. S. W. 607 ; 46 N. 9, W. W. N. 
201.— AU8. 
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being in the form used by the General 
Produce Brokers* Assocn. It provided 
that, upon the seller falling to fulfil the con- 
tract, the buyer should close by invoicing 
back the contract to the seller at once, at a 
price & weight fixed by arbn., not being less 
than 2 per cent, nor more than 10 per cent, 
over the market value on the day of default. 
The difference between the contract price & 
the invoicing back price, which was to be 
paid in cash within seven days, was to be a 
final settlement between the parties. Another 
clause provided for insolvency before the 
maturity of the contract, but this clause was 
subject to the insolvent receiving forty-eight 
hours* notice that the other party elected to 
act upon it. The sellers, before the time of 
shipment arrived, suspended payment. The 
general committee of the General Produce 
Brokers* Assocn. purported to close the con- 
tract, but resp. did not accept this position, 
& refused to pay any sum to the claimants : — 
Held: (1) as no notice was given under the 
insolvency clause, the case had to be treated 
as one where the seller was in default ; (2) a 
default due to the insolvency of the seller is 
not a voluntary default ; (3) the first clause 
referred to above made express provision for 
the seller’s default, & it could not be objected 
that the seller could not avail himself of this 
clause when he himself was in default. — 
Adair & Co., Ltd. v. Birnbaum, [1938] 1 
All E. R. 532 ; 43 Com. Cas. 165 ; affd., [1938] 
4 All E. R. 776, C. A. 

2588. Add. Annotation : — Refd. The Arpad (1934), 
50 T. L. R. 505. 

2590 . Add. Annotations : — Consd. The Arpad 
(1934), 50 T. L. R. 505. Refd. Easier & 
Cohen v. Slavouski, [1928] 1 K. B. 78 ; The 
Edison, [1932] P. 52. 

2612 . For existing para, substitute : — 

On Nov. 3, 1925, defts., Messrs. P., sold 
to pltfs., Messrs. H., an unascertained cargo 
of Australian wheat of the quality & descrip- 
tion & at the price stated in the contract for 
Dec. or Jan. shipment. Messrs. H., without 
waiting to receive the cargo, resold it to 
buyers on the same terms except as to price. 
There were further subsales in a chain of 
string contracts. By subsequent nomina- 
tion, Messrs. P., in Jan. 1926, nominated the 
steamship I. as the ship which was contain- 
ing the cargo, the subject of the contract of 
Nov. 3, 1925. Messrs. P. (the sellers) had 
in their hands the documents of the cargo 
of the steamship & could have delivered 
them to their purchasers &, although they 
knew that their purchasers had resold the 
cargo, they broke their contract & refused 
to deliver the documents to their purchasers. 
The breach of contract was admitted, the 
only question being with regard to the 


measure of damages. The matter went to 
arbn., & the arbitrators stated that they 
were “ unable to find that it was in the con- 
templation of the parties or ought to have 
been in the contemplation of Messrs. P. at 
that time (i.e. the date of the contract), that 
the cargo would be resold, or was likely to 
be resold before delivery ; in fact, the 
chances of its being resold as a cargo & of 
its being taken delivery of by Messrs. H. 
were about equal.** There was evidence be- 
fore the arbitrators that Messrs. H., the pur- 
chasers, carried on a trade in which they 
used themselves about half of the cargoes 
which they bought & resold the remainder: 
— Held : (1 ) that the contract which was not 
merely for the sale of corn in bulk, but for 
the sale of the cargo of an individual ship 
was effectively made on Nov. 3, 1925. That 
contract & the conditions which it incor- 
porated showed that it was contemplated 
that the cargo might be passed on by way 
of subsale if the buyer did not choose to 
keep it for himself, & that the seller, in such 
a case, contracted to put the buyer in a 
position to fulfil his sub-contracts if he 
entered into them. Whether the latter was 
likely to enter into such sub-contracts & pass 
the cargo down a chain of resales was not 
material. It was enough that the contract 
contemplated by its terms that he should 
have the right to do so if he chose; (2) a 
breach having been admitted, the measure 
of damages was not merely the amount of 
damage measured by loss in the market 
whicli arose in the ordinary course of busi- 
ness from the breach. It extended, when- 
ever the special circumstances required this, 
to such possible damages as might reasonably 
be supposed to have been in the contempla- 
tion of both parties at the time they made 
the contract, as the probable result of the 
breach of it. — Re Hall (R. & H.), Ltd. & 
Pim (W. H.) Junior & Co.’s Arbitration 
(1928), 139 L. T. 50 ; 33 Com. Cas. 324 ; 30 
LI. L. Rep. 159, H. L. 

Annotations : — As to (1) Consd. Finlay 8c Co., Ltd. v* 
N. V. Kwik Hoo Tong Handel MaatsehappiJ, [10*29] 1 
K. B. 400 ; The Arpad (1934), 60 T. L. R. 605. Refd. 
The York. [1929] 1*. 178 ; Foscolo Mango & Co., Ltd. v. 
Staff Lino, Ltd., 11931] 2 K. B. 48. C. A. As to (2) Consd. 
Patrick v. Russo-British Grain Export Co., Ltd., [1927] 
2 K. B. 535. 

2618 . Add. Annotation : — Refd. Finlay v. N. V. 
Kwik Hoo Tong Handel Maatschappij, [1928] 
2 K. B. 604. 

2624 . Add. Annotation : — Refd. Besseler, Waech- 
ter Glover & Co. v. South Derwent Coal Co., 
[1938] 1 K. B. 408. 

2644 . Add. Citation .*—[1927] B. & C. It. 140. 
Add Annotation : — As to (2) Apld. Shell-Mex 
v. Elton Cop Dyeing Co. (1928), 34 Com. Cas. 
39. 


PART V1IL SECT. 3, SUB-SECT. 2. 
— C# (c). 

d (p. 677) L Not necessarily 

market value at place of delivery. 1 — The 
place stipulated for the delivery of 
goods sold does not fix the locality of 
the relevant market for the purpose of 
estimating the damages for failure to 
deliver, although it may Involve an 
adjustment of the market price. — 
MAckay «. KameshwabSinoh 0932), 
L. R. 69 Ihd. App. 399, P. C.— IND. 


PART VIIL SECT. 8, SUB-SECT. 8. 
8648 I. Property in goods no 


assed — Or owing timber. ] — He West- 
irn Canada Pulpwood & Lumber 
Jo., Ltd., Newton v. Manitoba 
»ulp Sc Paper Co.. Ltd., [1929) 4 
). L. K. 337 ; 3 W. W. it. 81 ; 38 
Ian. L. R. 351 ; 11 C. B. It. 28 : 
ffd., [1929] 3 W. W. R. 544 ; (1930) 
D. L. R. 652 ; 38 Man. L. R, 378 ; 
1 C. B. R. 125.— CAN. 


PART VIII. SECT. 8, SUB-SECT. 4. 

2856 1. Whether granted — Where spe- 
cific performance would not be decreed .] — 


The ot. will not grant an injunotlon 
to restrain the breach of a contract 
or the sale Sc delivery of future 
hattels, expressed In an affirmative 
form, even though the oontract so 
expressed involves a negative in 
substance, in a case where damages 
would bo a complete remedy, where 
the contract is of such a nature 
that It cannot be Bpecifloally enforced. 
Sc where payment for the goods in 

S uestion has not been made.— Wood v. 

orriqan (1928), 28 8. R. N. 8. W. 
492 ; 45 N. 8. W. W. N. 134.— AUS. 
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2657. Add. Annotations : — As to (1) Held. Ellis v. 
Noakes, [1932] 2 Oh. 98, n. Generally , Reid. 
Golden Horsahoes (New), Ltd. v. Thurgood 
(1934), 150 L. T. 427. 

2672. Add. Annotation : — Retd. The Arp ad (1934), 
60 T. L. R. 505. 

2673. Add. Annotations : — Consd. The Arpad 
(1934), 50 T. L. R. 505. Reid. Re Simms, 
Ex p. Trustee, [1934] Ch. 1. 

2676. Add. Annotation : — Reid. Churchill & Sim 
v. Goddard, [1937] 1 K. B. 92. 

2684. Add. Annotation : — Reid. Bell v. Lever 
Bros., Ltd. (1931), 146 L. T. 258. 

2687. Add. Citation 188 L. T. 470., 

2688a. Buyer in delault.] — By a con- 

tract contained in two letters in the French 
language, but subject to English law (as 
varied by subsequent letters), defts. con- 
tracted to sell to one Q. certain rifles & 
ammunition for a total sum of £270,000. 
The contract, as translated, contained the 
following clause : “If from any cause what- 
soever independent of our [the vendors’] 
volition (or will) & particularly a case of 
force majeure the performance of the present 
, sales contract shall be rendered impossible, 
we should have to refund to you the whole of 
the payments which you should have made to 
• us with the exception of the sum of £13,500 
which is to remain our property in any event 
by way of liquidated damages (or fixed com- 
pensation) to compensate us for our expenses 
Sc disbursements as well as for our trouble 
& care.” The purchaser paid £100,000, but 
thereafter, in breach of the contract, as he 
himself admitted, neither completed the 
payment of the purchase price nor took 
delivery of any rifles Sc ammunition. The 
vendors elected to treat the contract as at an 
end. In an action by the purchaser Sc his 
alleged assignee to recover the £100,000, 
less £13,500, which he admitted that the 
vendors were entitled to retain under the 
clause above set out : — Held : (1) the clause 
was intended to refer only to the case of a 
frustration of the contract, &, since the con- 
tract was not rendered impossible of per- 
formance but merely broken by the purchaser, 
the clause had no application ; (2) the pay- 


Digest Supplement. 

ment of £100,000 was not in the nature of 
deposit or earnest, but was a part payment of 
the price ; (8) the distinction between a 
deposit which is forfeitable on the purchaser’s 
default Sc a part payment which is returnable 
is not confined to contracts for sale of land 
but is of general application ; (4) the pur- 
chaser was accordingly entitled to recover the 
sum of £100,000, subject to defts.’ claim to 
damages for the purchaser’s breach of con- 
tract. — Debs v. British & International 
Mining Sc Finance Cokpn., Ltd., [1939] 1 
K. B. 724 ; 108 L. J. K. B. 398 ; 160 L. T. 
563. 

2699a. Loss of freight — C.1.1. contract — 

Policy not In accordance with contract — 
Refusal of Insurer to pay.] — A quantity of 
copra was sold for shipment from Australasia 
to London on the terms of cost, freight, Sc 
insurance, Sc the contract provided : “Insur- 
ance including war risk on free from par- 
ticular average terms to be effected by sellers 
at the contract price plus 5 per cent, on 
the net shipping weight. . . . Such insurance 
* to cover the copra until delivered in the 
, ordinary course of transit into warehouse at 
the port of destination.” In policies taker 
out by the sellers the goods Sc the freight were 
valued separately, Sc there was a “freight 
contingency clause,” as follows : “ On freigh 
payable at destination . . . being increasec 
value of copra through payment of freight or 
from such time as freight becomes due a 
destination, this insurance being deemed tc 
be part of the total amount insured on the 
copra valued at such total amount.” By 
the bill of lading the freight was payable onl; 
if the vessel arrived at the place of destination 
The vessel took fire on the voyage Sc with hei 
cargo became a total loss. The insurance co 
aid to the buyers the insurance on the goods 
ut refused to pay the insurance on tb 
freight on the ground that it had never become 
covered. The buyers then claimed damage 
from the sellers on the ground that the 
policies did not comply with the contract : — 
Loders Sc Nuooline, Ltd. v. Bank op Nev 
Zealand (1929), 45 T. L. R. 203. 

2701. Add. Annotation : — Retd. Dobell (C. G.) 

Co. v. Barber Sc Garratt (1930), 47 T. L. R. 66 


Part IX— Misrepresentation and Fraud 


2719., Add. Annotations : — Refd. Lever Bros., Ltd. 
v. Bell (1930), 47 T. L. R. 47 ; Cruse i>. 
Mount (1932), 102 L. J. Ch. 74. 

2720. Add. Annotation : — Refd. Re City Equitable 
Fire Insurance Co. (2), [1930] 2 Ch. 293. 

2723a. — — .] — -In June, 1930, resps., pltfs. in 
the action, made large purchases of Russian 
timber from applts, The purchases were 
made in reliance on terms contained in a 

e list issued by applts., one of the terms 
that resps. should not resell the timber 


at less than certain specified prices. Sub 
sequently resps. discovered that before th 
date of their purchases applts. had enterec 
into a contract with another party to suppl, 
him with timber on terms which were muc* 
more favourable than those under whid 
resps. were purchasing, the result being tha 
owing to the competition of that other part, 
in the market resps. were unable to reset 
their timber. They therefore brought thh 
action claiming damages, firstly, on the grounc 
that applts. had induced them to purchase 


PART IX. SECT. 2, SUB-SECT. 2. 

t (p. 687) 1. .] — A 

contract tor the sale of goods cannot 
be rescinded on the ground of an 


innocent misrepresentation inducing 
the contract, unless the misrepresenta- 
tion was each that there Is a complete 
difference in suhjoot-matter between 
the thing bargained for fe that ob- 
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talned, so as to constitute a failure * 
consideration. — Watt v. Westhoven 
jimi V. L. R. 458 ; Argus L. R, 448?- 
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the timber by falsely representing that they 
were not granting better terms to any other 
buyer ; & secondly, on the ground that 

there was an implied term in applts.’ contract 
with reaps, that applts. had not previously to 
entering into that contract done anything 
which would render that contract ineffective, 
& that applts. had broken that implied term 


& had committed a breach of duty in not 
disclosing the fact to resps. '.—Held : applts. 
had induced resps. to purchase the timber 
by fraudulent misrepresentations, & the 
appeal must therefore fad. — Jews on & Sons, 
Ltd. v. Arcos, L/td. (1933), 39 Com. Oas. 69, 


PART X. 


n (p. 688) 1. To 

come within the provisions of Bulk 
Sales Act, R. S. N. 3., 1923, a sale 
must be a sale of an Interest in a 
business or trade in which there is “ a 
stock of goods, wares, & merchandise.’' 
— Norris r. McKenzie, [1933} 3 

D. L. R. 713 ; 6 M. P. R. 556. — CAN. 


• (p. 688) I. Sale in 

ordinary course of business of sub- 
stantially whole stock-in-trade .) — A sale 
of 80 per cent, of the stock of one 
co. to another held to be a bulk 
sale. — Commercial Motor Bodies & 
Carriages, Ltd. v. Perth, Ltd., 
[1930] 4 D. L. R. 1010 ; 66 O. L. R. 
209 ; affg., [1930] 3 D. L. R. 617 ; 65 
O. L. R. 383.— CAN. 


e (p. 688) U. Seizure under 

lien note .] — Ogilvie Flour Mills Co., 
Ltd. v. Empire Bakery, Ltd., [1931] 
2 W. W. R. 706.— CAN. 

dd (p. 688) 1. 

Paddon v. McFarland & McFarland 
& Goldberg, [1930] 3 W. W R. 632.— 
CAN. 


g (p. 689) i. 

On an interpleader issue resulting from 
the seizure under execution of a 
motor truck, the claimant being the 
seller of the truck under a conditional 
sale agreement : — Held : the descrip- 
tion of the chattel in the agreement 
was sufficient to satisfy the require- 
ments of Conditional Sales Act, 
R. S. A., 1922, s. 2, although it did not 
state that the chattel was a motor 
truck. — O’Hanlon v. Cockx & 


Hughes, [1935J 3 W. W. R. 481 r affd . 
[1936] 2 W. W. R. 373 ; 4 D. L. R. 
58; 6 F. L. J. (Con.) 115 —CAN. 


m (p. 689) i. Creditor 

— Who is.] — Pltf. was held not to be 
in a position to attach the bulk sale, 
as he was not a creditor as the result 
of any contractual relationship between 
them. The term cannot be extended 
to Include persons who have contingent 
claims arising out of torts or trans- 
actions of a tortious character until the 
relationship has become really that of 
debtor & creditor by virtue of a judg- 
ment. — Commercial Motor Bodies & 
Carriages, Ltd. v. Perth, Ltd., 
[1030] 4 D. L. R. 1010 : 66 O. L. R. 
209 ; affg., U930] 3 D. L. R. 617 ; 65 
0. L. R. 383.— CAN. 


<1 (P. 689) i. 
A lease of sho] 


■ Landlord. }■ 


>p premises contained a 
proviso that; if the term should be 
taken In execution or attachment, or if 
the lease should make any assignment 
for the benefit of creditors or, becoming 
bkpt. or insolvent, should take the 
benefit of any Act in force for bkpt. or 
insolvent debtors, the then current 
month’s rent Sc the rent for the three 
months following should Immediately 
become due Sc payable Sc the term 
forfeited Sc void. During the term, 
the leasee made a bulk sale of the goods 
in the shop. Sc deft, oo. was appointed 
trustee under Bulk Sales Act : — Held : 
the making of a bulk sale did not bring 
the proviso into operation. Bulk 
Sales Act, a. 4* makes the Assignments 
« Preferences Act applicable to the 
distribution of the bulk sale purchase- 
money; but the latter Act does not 
give a landlord a preferential lien for 
unearned rent. — Morton v. Canadian 
Credit Men’s Assocn., [1929] l 
dTL. R. 911 ; 63 O. L. R. *34 ; 10 
a B. R. 442.— CAN. 


q (p. 689) ii. On failure to 

comply with Act .] — The creation in the 
Bulk Sales Act of a presumption of 
fraud on the part of both purchaser & 
vendor as against the vendor’s credi- 
tors, indicates a legislative intention 
to put a sale in bulk made without 
compliance with that Act in the same 
category as sales made with an inten- 
tion to defraud the vendor’s creditors. 
This presumption of fraud has the 
effect of bringing into play all other 
statutes passed for the protection of 
creditors against a fraudulent sale of 
his goods by a debtor to the prejudice 
of his creditors, & the right to recover 
from a fraudulent transferee the pro- 
ceeds of goods coming into his posses- 
sion by an invalid transfer. Sc resold 
by him, is given by Assignments Act, 

R. 3. N. 8., 1928, s. 21 (1 ).— Garson 
v. Canadian Credit Men’s Trust 
Assocn., [1929] 3 D. L. R. 300 ; 

S. 0. R. 282 : 10 C. B. R. 504 ; affg., 
sub nom. Re Crouse, [1928] 2 D. L. R. 
985 ; 60 N. 8. R. 214 ; 10 C. B. R. 
123; affg., 8 C. B. R. 576.— CAN. 

t (p. 689) i. Fees. ] — A 

trustee under Bulk Sales Aot, R. S. 

N. S., 1923, Is entitled, to a fee of 3 per 
cent, of the total proceeds of sale, 
which is to be deduoted from the claims 
of general creditors . — Re Crystal 
Spring Manufacturing Co., [1935] 
4 D. L. It. 331.— CAN. 

11 (p. 689) I. .]— 

National Discount Oorpn. v. Frech 
& Jackson, [1928] 2 D. L. R. 256 ; 61 

O. L. R. 659.— CAN. 

g (p. 690) i. Sufficiency of .] 

— The fact that the name of the vendor 
of a motor car sold under a lien agree- 
ment appears on the covering over the 
spare tire carried at the rear of the car 
is not a sufficient compliance with 
sect. 9 of Conditional Sales ‘Act, 
R. 8. 8., 1920 (o. 201), as amended by 
1928 (c. 81), s. S. — Glojcdbn v. Hicks 
Motor Co., Ltd. <8aak.), [1929] 4 
D. L. R. 245 ; 3 W. W. R. 126.— CAN. 

g (p. 690) II. Non-renewal 

of — Effect on creditor with notice .) — 
Canadian Credit Men’s Trust 
Assocn.. Ltd. v. Dealers Finance 
Corpn., Ltd., [1932] 1 W. W. R. 681.— 
CAN. 

g (p. 690) iii. — Whether 

requirements binding on Crown, j — 
Tho Crown is not bound by tho 
registration requirements of Con- 
ditional Hales Act unless made subject, 
to it by express statutory provisions. — 
R. (A.-G. for Canada) v. Sanford, 
[1939] 1 D. L. R, 374 ; 13 M. V. R. 
409. — CAN. 

k (p. 690) i. 

Deft. Sc H. purchased from pltf. a team 
of horses, to be paid for in weekly 
instalments. The terms of the bargain 
were embodied in a document signed 
by deft. Sc H. in which they promised 
to pay at the times stated in a schedule 
endorsed on the document. Sc it was 
provided that “ possession of the said 
property shall not paw until this note 
is paid in full,” Sc pltf. “ has full power 
to declare the note due Sc take posses- 
sion of said property at any time he 
deems himself unsecure, even before 
the maturity of this note.” Possession 
was in fact given to the purchasers : — 
Held : the parties did not really intend 
that possession should be retained by 
pltf. — Harris v. Tong, [1930} 3 
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D. L. R. 32; 65 O. L. R. 133.— 
CAN. 


m (p. 690) i. .] — A 

contract for the erection of a building 
is not one for the sale of goods but for 
work 8c labour, 8c the owner is not a 
" purchaser,” within Conditional Sales 
Act, of materials, c.g. a refrigeration 
system, placed in accordance with the 
contract in the building; 8c, in any 
event, if the materials are not bought 
by the contractor until after he has 
entered into the contract with the 
owner, the latter Is not a ” eubsequent 
purchaser.” — Welch v. General Re- 
frigeration, Ltd., [1930] 2 D. L. R. 
672 ; 42 B. 0. R. 107 ; [1929] 3 

W. W. R. 660— CAN. 


a (p. 690) 1. Document 

giving power to seise goods .] — A docu- 
ment purporting to be a lien note, but 
made payable to one who did not own 
the goods on which it was given 8c had 
not sold them to the maker of the note, 
is not a lien note within Conditional 
Sales Act, but merely an authority to 
seize Sc eel) the goods in default of 
payment. ; 8c, for the same reasons 

that a chattel mtgee. cannot buy at 
the mtge. sale, the holder of the note 
is not entitled to buy at his sale under 
the note. — McCormick v. Haworth 
(or Harworth), 11929] 2 D. L. R. 835 ; 
1 W. W. R. 129 ; 23 8. L. It. 312.— 
CAN. 


n (p. 690) II. .1— An 

agreement for the sale of goods for 
valuable ooneiderotion which gives 
the seller the right to seize 8c sell the 
goods on default by the buyer In 
making his payments thereunder is 
not Invalid between the immediate 
parties because of the fact that It la 
not a conditional salo agreement within 
Conditional Sales Act. Creditors of 
the buyer who have had notice of such 
an agreement are in equity bound by 
it 8c their rights are subject to the 
right of the seller to seize 8c sell the 
goods. — Hudson's Bay Co. v. Camp- 
bell, [1933] 3 W. W. R. 289.— CAN. 

n (p. 690) ill. Exchange 

between retail dealers.) — Two retail 
dealers In motor cars agreed upon an 
exchange of a certain car from the 
stock of one for a oertain oar from the 
stock of the other, the difference In 
value between the two <jars to be paid 
for in oash. The cars were delivered 
8c each gave the other a cheque for the 
full value of the respective care : — 
Held; whether or not the transaction 
was a sale ot a barter, it was not a 
sale ” in the ordinary course of his 
business ” within Conditional Sales 
Act, 8. 4. — ALBUTT (W. J.) 8c Co., 
Ltd. v. Riddell, [1930J 1 W. W. R. 
565 ; 2 D. L. R. 166 ; 42 B. C. R. 344 ; 
revsd., [1930] 2 W.W.R. 623; 4D.L.R. 
Ill ; 43 B. C. R. 74.— CAN, 

p (p. 690) i. — Notice 

of seizure — Whether necessary. \ — There 
can be no seizure by a person of goods 
which are in his own possession Sc 
control. Tho word ” seizure ” In 
Extra-Judicial Seizures Act, R. S. A., 
1 922, has the ordinary meaning of the 
word, i.e. a forcible taking of possession. 
Since said Aot applies only to oases 
where seizure is required, it does not 
apply to the case where goods sold 
under a conditional sale agreement 
have been voluntarily returned by a 
buyer in default to the seller Sc are 
in the latter’s possession. — Pacific 
Finance Co. v. Ireland, [1931] 2 
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W. W. R. 593: 4 D. L. R. 186; 

25 Alta. L. R. 309.— CAN. 

kk(p. 690)1. — .]— 

The mere retaking of possession will 
not, without more, bring the contract 
to an end, if it is made clear that the 
seller’s purpose in retaining possession 
is to hold the goods as security for the 

S urohase-money, the oontract will not 
e rescinded nor will the purchaser he 
released from his obligation to pay the 
purchase-prico. — Maxwell Radio 

Co. v. De Wilde, Maxwell Radio Co. 
v. Blontrock, [1931] 2 D. L. R. 123 ; 
66 O. L. R. 519.— CAN. 

mm (p. 690) 1. Autho- 

rity to resell.] — E., a dealer In automo- 
biles, sold, or went through the form 
of selling, an automobile to C under a 
conditional sale agreement, taking a 
promissory note for a part of the price. 
This note he took to dofts., an automo- 
bile financing oo., & discounted it, at 
the same time transferring the agree- 
ment to defts. who duly filed. It in accord- 
ance with Conditional Sales Act. The 
automobile was left in the possession 
of E. who dishonestly sold it to pltf. : — 
Held : the real owner of the car being 
E. or C. or both, E. had authority to 
dispose of his security, the conditional 
sale agreo'tnent, to defts., & defts. were 
thereafter the owners in law of the 
automobile. — Bender v. National 
Acceptance Corpn.. Ltd.. [1929] 1 
D. L. R. 222 ; 63 O. L. R. 215.— 
CAN. 


mm (p. 690) 11. 

Delivery of goods for purpose of resale — 
What amounts to. 1 — Deft. co. having i 
lion upon two houses being erected by 
F. obtained a judgment for its claim 
Sc afterwards. In satisfaction of the 
judgmont. took from F. a quit-claim 
deed of the houses. Thereafter, the 
oo. agreed to sell the houses to pltf. A 
furnace had been purchased by F. 
upon a conditional sale agreement with 
the vendor & placed in one of the 
houses: — Held: the furnace was not 
delivered to a purchaser “ for the pur- 

S ose of resale by him " within Con- 
ltlonal Sales Act, R. S. O., 1927, 
8. 2 (3) ; it was to be plaoed by him 
in the house he was building, of which 
it would become an integral part ; a 
sale of the house would not be the sale 
of a chattel. — Colli a v. Carew 
Lumber Co., Ltd., [1930] 4 D. L. R. 
996 ; 65 O. L. R. 520.— CAN. 


mm (p. 690) ill. Not - 

withstanding buyer*s claim for breach of 
warranty.] — The fact that a buyer of 
goods under a conditional sale contract 
has asserted a claim for damages for 
breach of warranty does not prevent 
the seller from repossessing the car 
on the buyer defaulting in bis pay- 
ments. — Love v. Motor Finance Co., 
Ltd., 11931] 3 W. W. R. 510 ; [1932) 
1 D. L. R. 268 ; 40 Man. L. R. 106.— 
CAN. 

mm (p . 690) iv. • — Effect 

of acceleration clause.] — In an action 
by the seller under a conditional sale 
oontract the seller, who had retaken 
possession of the goods, set up an 
acceleration provision In the contract 
& claimed the whole of the unpaid 
balance of the purchase -price : — Held : 
although under the terms of the con- 
tract the seller had a right of action 
for said balance & the further right to 
take possession of the goods, yet the 
result of "the bringing of the action 
for the balance was that the goods 
became the property of the buyer & 
the right which the seller had over 
them by virtue of Its possession was 
equivalent to the unpaid seller's lien 
provided for by sect, 38 of Sale of Goods 
Act, R. S. S., 1930. — Industrial 
Acceptance Corpn., Ltd. v. Douqhan, 
[1932] 1 W. W. R. 619.— CAN. 

mm (p. 690) v. Not- 

withstanding existence of registered 
mortgage.] — Where a furnace is installed 
under a conditional sales agreement 


during the currency of a registered 
mtge. the vendors have a right to 
remove & repossess the furnace on 
default by the purchaser. — Warner 
v. Foster, 11934] 3 D. L. R. 605 ; 
O. R. 519.— CAN. 

nn (p. 690) L 

.] — In omer to hold a buyer under 

a conditional sale agreement who has 
defaulted thereunder liable for the 
deficiency on a resale of the goods by 
the seller the notioe to the buyer of 
said resale must be in strict accord- 
ance with the requirements of Con- 
ditional Sales Act, R. S. B. C. 1924. 
c. 44, s. 10 (3), notwithstanding that 
the agreement provides that the 
seller can exercise the power of resale 
" by puilio or private sale with or 
without notice." — Marsh v. Simpson 
[1928] 1 W. W. R. 956.— CAN. 

nn (p. 690) il. 

.}— So long as the buyer under a 

conditional sale agreement has five 
days' notioe of the intended resale, 
whether he gets it as the result of 
personal service or because it is left 
at his place or sent to him by registered 
mall, the Conditional Sales Act. R. S. A. 
1922, c. 150, s. 11, is complied with. — 
Minneapolis Steel & Machinery 
Co. v. Paulkrrou (No. 2), [1928] 1 
W. W. R. 976.— CAN. 

nn (p. 690) ill. — 

Sufficiency — Onus of proof.] — Where, 
in an action by a vendor, under a 
conditional sale agreement for the 
balance of the purchase -prioe after he 
has repossessed & resold the goods, 
the defonco is raised that the Act has 
not been complied with, the burden 
of proving compliance rests on the 
vendor. — Thompson v. Sholinder, 
[1928] 1 W. W. R. 386.— CAN. 


nn (p. 690) Iv. 

.] — Notice 1 b not required to be 

given the buyer In a case where the 
seller merely exercises his right under 
the contract of repossessing the goods 
on the buyer's default Sc continues to 
hold them without a resale or without 
making any use of them for his own 
purposes. — Watkins Garage, Ltd. v. 
MoKoryk, [1928] 3 W. W. R. 429.— 
CAN. 

nn (p. 690) v. 

.]— Motor Car Loan Co. v. 

Bonser, [1928] 3 D. L. R. 875 ; [1928J 
1 W. W. R. 801.— CAN. 


nn (p. 690) vi. 

.]— A notioe that, failing to receive 

payment of the amount due to the 
holder of the security before a certain 
hour of a certain day, the holder would 
sell the goods, was held not to comply 
with Conditional Sales Act. s. 7 (2), 
as not being notice of a definite pro- 
posed Bale. — Industrial Acceptance 
Corpn., Ltd. v. Code, [1931 ] 1 D. L. R. 
980 : 66 O. L. R. 376.— CAN. 


b (p. 691) i. 

.] — Healman v. Pryoe, [1930] 2 

D. L. R. 608; 42 B. O. R. 104.— 
CAN. 


b (p. 691) II. 

.] — In an action to recover the 

deficiency due on a resale of chattels 
repossessed under a conditional sale 
agreement, strict oompllanoe with the 
statutory conditions as to notice 
of resale is neoesaary. — Goodison 
(John) Threshing Machine Co. e. 
Lindsay, 11935] 2 D. L. R. 344; O. R. 
219.— CAN. 

d (p. 691) i. 

.]— -Where goods sold under 

a conditional sale agreement are 
repossessed by the seller but the 
required statutory notioe of the resale 
thereof is not given, the seller oannot 
after reselling recover for a deficiency 
as to the purchase-prioe unless the 
agreement expressly so provides. — 
Thomas Garage, Ltd. tj.Prozanowskt, 
T193U 1W.W.R.248 : 2 D. L. R. 179; 
25 Alta. L. R. 457.— CAN. 

f(p. 691)1. 

.1 — It Is ©pan to a buyer of goods 


under a contract of conditional sale to 
waive by the terms of the oontract his 
right under Conditional Sales Act, 
R. S. S.. 1930. s. 8, to notioe of the 
seller's Intention after seizure to 
resell. — Commercial Corpn. Securi- 
ties. Ltd. r. Nichols (otherwise 
Butterfield), 11933] 1 W. W. R. 
484 ; 3 D. L. R. 56.— CAN. 

g (p. 691) i. 

Request to retake .) — Under a con- 
ditional sale agreement which provided 
that on default In payment of any 
instalment the seller would have the 
right to re-enter Sc take possession of 
the goods Sc " to forthwith canoel this 
agreement," held that the retaking of 
possession of the goods did not in itself 
cancel the agreement, but that some- 
thing more was required to be done in 
order to exercise the right of cancella- 
tion. A request by the buyer that the 
seller retake possession of the goods is 
not a waiver of the requirements of 
the Conditional Sales Act. In the 
absonoo of a provision in the agreement 
to the contrary, where a conditional 
sale agreement provides for the re- 
taking possession Sc resale of the goods 
the resale contemplated must be taken 
to be one in accordance with the above- 
mentioned provisions. Sc a resale made 
without complying therewith rescinds 
the contract. — Adelkind v. Amies. 
ri930] 2 W. W. R. 702 : [19311 1 

D. L. R. 181: 25 S. L. R. 87.— CAN. 


bb (p. 691)1. .1— 

Conditional Sales Act, R. S. N. B., 
1927, e. 10, Is only applicable where the 
contract provides that the buyer shall 
be liable for a deficiency on resale. 
Otherwise, a vendor cannot retake Sc 
sue for the purchase-price. — Hum- 
phrey’s Motors, Ltd. v. Ells, [1934] 
3 D. L. R. 140 ; 8 M. P. R. 57 ; affd., 
[1935] S. C. R. 249 ; 2D.L. R. 705.— 
5 F. L. J. (Can.) 19.— CAN. 


bb (p. 691) ii. 

Goods exchanged .] — Where a con- 
ditional vendor of a radio repossessed 
the cabinet & left another in exchange : 
— Held : this did amount to rescission 
so as to preclude the vendor from suing 
for the balance due. — Flemings Music 
House v. Wilkinson, [1937] 1 D. L. R. 
247.— CAN. 


mm (p. 691) I. 

Necessity for retention for 20 days .] — 
Where goods sold under a conditional 
sale agreement & repossessed by the 
seller are not retained by him for at 
least 20 days, as provided by sect. 10 
of Conditional Sales Act, R. S. A., 
1922, before being resold, he oannot 
recover the balance remaining unpaid 
under said agreement if the buyer h&B 
not waived his right to the protection 
of said sect. The goods in question 
herein had been seized by pltf., the 
seller's assignee, under an execution 
Issued on a judgment for the balance 
of the purchase-price, & were in the 
hands of the sheriff's bailee under said 
seizure when pltf. claimed 8c obtained 
possession from the sheriff in order 
that it might realise under its lien under 
the agreement : — Held : the 20 days 
prescribed by said sect. 10 ran from 
the date when possession was retaken 
under the agreement. — Mutual Ac- 
ceptance Corpn. v. MoDermid, [1930] 
3 W. W. R. 349; [1931] 1 D. L. R. 
497.— CAN. 


mm (p. 691) Ii. No 

duty to resell .} — Where a chattel sold 
under a conditional sale agreement is 
repossessed by the seller because of 
default by the buyer, the seller is not, 
!d the absence of a provision therefor 
in the oontract, under a duty to the 
buyer to resell the chattel at all, fit, if 
he does exercise his right under the 
contract to resell, he will not be held 
liable to the buyer because the chattel 
brought less, owing to a falling market, 
than it would have brought had it 
been resold sooner. — Sterling Securi- 
ties Corpn., Ltd. v. Waffle, [1931] 
2 W. W. R. 273 ; 4 D. L. R. 765.— CAN, 
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a (p. 892) !. - Plead- 

{ng.) — Great West Saddlery Co. v. 
Prime, fl928] 3 W. W. R. 705.— CAN. 

d (p. 692) I, Effect of 

Debt Adjustment Act , 1932. s. 10.1 — 
Debt Adjustment Act, 1932. s. 16, 
does not prevent a vendor under a 
conditional sale agreement from suing 
on tbe persona] oovenant to reoover 
the unpaid purchase-money, & to 
restrict him to his rights under the 
lien. — Child 8c Gower Piano Co., 
Ltd. v. Gambrel, [1933] 2 W. W. R. 
273. — CAN. 

d (p. 692) ii. Effect on 

transaction.) — Pltf. obtained judgment 
for the balance owing on a washing 
maohine sold under a conditional sale 
contract. Pltf. bad not registered the 
contract but relied on sect. 6a of 
Conditional Sales Act, R. S. A., 1922, 
having glued on the machine a piece of 
paper on which pltf.’s name was 
printed. Prior to pltf.’s recovery of 
judgment the buyer had resold the 
machine to deft., on the interpleader 
issue herein, who bought in good faith 
& for value. Before buying it said 
deft, asked at pltf.’s office whoro the 
original sale had been made & whether 
anything was owing on it. After 
searching its records pltf. informed deft, 
that nothing was owing. Pltf.’s office 
had through carelessness entered the 
account under a wrong name. The 
original contract provided that on 
default by the buyer pltf. might take 
the machine & treat the payments 
made as payments for hiro or, at its 
option, & without demand or notice, 
the whole balance unpaid should 
become due & payable : — Held : in 
suing for & recovering judgment pltf. 
had elected said second alternative & 
thereby made the conditional sale an 
absoluto one, so that it could not now 
insist that the property in the machine 
had not passed. — Beatty Bros., Ltd. 
v. Johnson & Ardley, [1937] 1 

W. W. R. 458.— CAN. 

f (p. 692) 1. .1— The 

taking by the soller under a conditional 
sale agreement of a chattel mortgage 
from the buyer upon tbe very goods 
covered by the conditional sale agree- 
ment, held to be consistent only with 
an agreement between the parties that 
tho property in the goods should pass 
to the buyer, the conditional sole 
agreement cease to be etfectivo & the 
chattel mortgage take its place. — 
Ashmore v. Trans-Canada Finance 
OORPN., Ltd., (19301 2 W. W. R. 658 ; 
4 D. L. R. 982 : 39 Man. L. R. 52 ; 
affo.. [19301 3 D. L. R. 488 ; 1 W. W. R. 
537.— CAN. 

k (p. 692) i. To declaration 

of ownership .) — Edward Renneburg 
8c Sons Co. v . Albion Fisheries, Ltd., 
[1931] 1 W. W, R. 231.— CAN. 

P (p. 092) I. Against land- 

lord selling goods under distress warrant. ) 
— Goods purchased under a conditional 
sale agreement 8c not yet paid for in 
full were sold under a distress warrant 
Issued by deft. co. for rent owing by 
assignees of the purchasers. Pltf., 
who had been employed by the tenants 
& had also become an assignee of the 
vendor’s interest in said agreement, 
notified deft. oo. before the distress 
sale of his interest in the goods. On 
the day of the sale he sued the tenants 
for wages, & in that action garnished 
deft. oo. for the amount thereof. Out 
of the prooeeds of the distress it paid 
amounts into ot. or directly to pltf. 
which nearly equalled his claim for 
wages. He then brought the present 
action for the balance remaining due 
under tbe conditional sale agreement : 
— Held : while pltf. had, it seemed, 
debarred himself from bringing an 
action for conversion, his present 
action was not In form one for con- 
version but one for money had & 
reoeived for that part of the prooeeds 
of the distress sale which he was 
entitled to as assignee of the original 


vendors ; it was, therefore, con- 
sistent with tbe garnishee proceedings 
which were directed to that part, if 
any, of tbe proceeds whloh the tenants 
were entitled to as purchasers of the 

S oods. — C learwater *\ Childs Co. op 
1a vito ba, Ltd., fl 929] 3 D. L. R. 
305 ; 2 W. W. R. 228 ; 38 Man. L. R. 
205.— CAN. 


t (p. 692) !. Furnace. ) 

— The furnace, having become a fixture, 
was not “ building matorial ” within 
seot. 8 of Conditional Sales Act,, 
R. S. O.. 1927.— CoT.LTfl v. Carew 
Lumber Co., Ltd., f 1 9301 4 D. L. R. 
996 ; 65 O. L. R. 520.— CAN. 


t (p. 692) ii. 

Sect. 8 of Conditional Sales Act does 
not say that the goods, having been 
affixed to the realty, ere, nevertheless, 
to be 8c remain chattels. If a vendor 
of chattels wishes to protect himself 
against subsequent purchasers he muRt 
register his conditional sale agreement 
in the registry or Land Titles offioe. — 
Hoppe v. Manners. [19311 2 D. L. R. 
253 : 66 O. L. R. 587.— CAN. 


t (p. 692) ill. Auto- 

matic coal burner.) — Tbe owner of a 
building in which an automatic coal 
burner is fixed is liable under Con- 
ditional Sales Act, 1927, s. 8, to the 
conditional vendor if he elects to retain 
the fixture. — Allen General Sup- 
plies, Ltd. v. Ritchie, [19341 3 
D. L. R. 29G ; O. R. 365.— CAN. 

t (p. 692) iv. .1— Wall 

beds installed in a house are still goods 
within Conditional Sales Act, r. 9, — 
Murphy W all Bed Oo. of Detroit v. 
Levin (1925), 57 O. L. R. 105.— CAN. 

t (p. 692) v. Goods 

already in possession of vendor. ] — A 
conditional sale agreement for a piano 
provided that on default in payment 
the seber might retake possession of 
the piano without process of law &, at 
any rime thereafter, without notice 
to the buyor. sell it at public auction 
or private salo. Pltf., the buyer, hav- 
ing defaulted in his payments delivered 
tho piano to deft., the seller, for tho 
purpose, so ho alleged, of having it 
stored in deft.’s warehouse. Several 
years later, pltf. being still in default, 
deft, instructed tho sheriff to seize 
the piano. Pltf. was notified of the 
seizure, but no notice of objection by 
him to the removal 8c sale of tho piano 
was received by the sheriff until 
several days after the expiration of the 
fourteen days provided for by Extra- 
Judicial Seizures Act Amendment Act, 
1931, & before it was received tho 
sheriff advised deft, that he could 
proceed in accordance with the said 
Act, 8c after the notice was received the 
sheriff advised deft, of its reeoipt. 
Eight months later deft, sold tho piano 
at private sale, without having given 
pltf. any notice of his intention to do 
so : — Held : the piano being already 
in deft.’s possession no seizure was 
necessary & said Act did not apply, 8c 
the private sale was within deft.’s 
rights under the contract. Deft, was 
entitled as against pltf. to the cost 
of polishing 8c tuning the piano to 
render it more salable & to the cost of 
advertising it for sale.- -Fogarty v. 
Heintzman & Co., [1938] 2 W. W. R. 
89.— CAN. 


aa (p. 692) affd ., [1928] 3 D. L. R. 
175 ; [1928] 8. C. R. 200.— CAN. 


aa (p. 092) I. .] 

— Pltf. co. sold a motor oar, under a 
conditional salo agreement, to Pacific 
Motors, Ltd., retail dealers in cars, 
who sold it, also under a conditional 
sale agreement, to a buyer who de- 
faulted in her payments. With pltf.’s 
consent, the ear was taken back by 
Pacific Motors. Ltd., 8c then, with 
pltf.’s consent, resold to one F. under 
a conditional sale agreement which 
was assigned to pltf. F. defaulted 8c 
the car, without pltfs knowledge or 
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consent, was taken back again 8c sold 
by Pacific Motors. Ltd., to deft. S. 
under a conditional sale agreement 
which the Pacific Motors, Ltd., dis- 
counted with deft. Guaranty Corpn. 
whloh took the assignment in good 
faith. AH tbe agreements were duly 
registered. Pltf. sued for damages for 
conversion 8c also sought a declaration 
that It was the owner of tbe car 8c 
entitled to possession of It.. Guaranty 
Corpn. disclaimed any Interest In the 
oar. Tbe judge applying Conditional 
Sales Act., s. 4, 8c Sale of Goods Act. 
s. 60, held that 8. had obtained title 
to the car & dismissed the action. 
Pltf. appealed : — Held : the appeal 
should be allowed, except as to the 
claim for damages for conversion, 8c 
pltf. should be declared the owner 8c 
entitled to possession of the oar. — 
Alhutt (W. J.) 8c Co.. Ltd. v. 
Continental Guaranty Corpn. of 
Canada. Ltd. (B. C.). [19301 1 D.L.R, 
26 ; [19291 3 W. W. R. 292 ; 41 

B. C. R. 637.— CAN. 

aa (p. 692) II. — .] 

— Kerri?. Motorcar Loan Co., Ltd., 
[1930] 2 W. W. It. 867 — CAN. 

co (p. 092) i. .1— 

Where au agreement for the conditional 
sale of a motor car oontalnod the 
following clause : " We shall not at 
any time, that is the buyer, Buffer or 
permit any charge or lien whother 
possessory or otherwise to exist 
against said automobile ” : — Held : 
this clause negatived the Idea that the 
buyor could authorise tho doing of 
repairs in such a way as to give the 
repairer a lion. — Alliance Finance 
Co. & Standard Motors. Ltd. v. 
Simons, [19281 3 W. W. R. 621.— CAN. 

IT (p. 692)1. .1— Where 

a motor-oar sold under a conditional 
sale agreement was repossessed by tbe 
flellor under tbe terms of t he contract 
which gave the seller wider powers 
than those given him by Conditional 
Sales Act, R. S. B. O., 1924. s. 10:— 
Held : the purchaser's right ot redemp- 
tion was not lost by the fact that 
twenty days had expired without the 
car being sold. — Motorcar Loan Co., 
Ltd. v. Adamb, [1933] 1 W. W. R. 
60.— CAN. 

hh (p. 092) i. 

Rights of joint purchaser.) — Pltfs. were 
the Joint purchasers of a motor-car 
sold to them by one A. under a condi- 
tional sale agreement. Deft, became 
tbe assignee of A. The car was 
delivered to pltfs., but during the male 
pltf.’s absence from home, A. obtained 
possession of tbe car from the female 
pltf. & induced her to sign a bill of sale 
of the car from her to himself, her 
understanding being that he would sell 
the car for her for more than enough 
to pay the balance to be paid tbe dert. 
That balanee was not then yet due. 
A. then entered into another condi- 
tional sal© agreement with one L. as 
purchaser ; &, loading doft.’w manager 
to believe that pltfs. bad given up their 
interest In the car. Induced deft, to 
“ finance ” tbe L. agreement. Tho L. 
agreement fell into default. & deft, took 
possession thereunder of the oar 8c 
resold It : — Held : male pltf. wa a 
entitled to recover from deft, the net 
value of his interest in the car. The 
trial Judge held that female pltf. was 
not entitled to any relief, & this holding 
was not appealed from. — Smith v . 
Sterling Securities Cor n.. Ltd., 
[1933] 3 W. W. R. 347.— CAN. 

hh (p. 692) H. To claim 

goods— A fter j ud ament for balance owing. ] 
— Russell v. Reid, [19281 1 D. L. R. 
628.— CAN. 

hh (p. 692) Hi. To return of 

purchase -money on rescission by vendor.) 
— Where the seller of goods under a 
conditional Bale agreement reribtnds 
the agreement against tbe will of the 
buyer it Is not in all cases an inevitable 
result of the application of the principle 
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of restitutio in integrum that the 
buyer Is entitled to the return of 
moneys paid by him under the con- 
tract. If he has made use of the foods 
& is only able to return them to the 
seller In a depreciated condition an 
amount mar be allowed to the seller 
with respect to said use of the foods 
by the buyer. — Stearns v. Nbyb 
(Alta.), [1920] 8 D. L. R. 064; 3 
W. W. R. 177. — CAN. 


kk (p. 692) 1. .] — The 

seller*® assignee of a conditional-sale 
agreement Is not a “ purchaser ** or 
“ mtgee. ” within sect. 2 of Conditional 
Sales Act, R. S. S., 1930, Sc, therefore, 
1 b not a person entitled to the pro- 
tion thereof. — Globe Financial 
Corpn., Ltd. v. Sterling Securities 
Corpn., Ltd., [1032] 1 W. W. E. 347.— 
CAN. 

kk (p. 692) li. Recetpi 

of proceeds of refinancing agreement by 
vendor — Effect on right of assignee to 
seise.] — Harden v. Sterling Securi- 
ties Corpn., Ltd., [1932] 2 W. W. R. 
28.— CAN. 

mm (p. 692) i. Lien 

agreement not registered.] — The good 
title which, because of non-compliance 
with Conditional Sales Act. Is acquired 
by one who without knowledge of the 
lien buys fifbm the bailee is one which 
ho can pass on to a subsequent pur- 
chaser. Even if the fact that such 
subsequent purchaser was the original 
vendor restores the lien for the benefit 
of an assignee of the lien agreement, 
nevertheless one who afterwards pur- 
chased from the original vendor is 
protected by the Act. — Mutual Ac- 
ceptance Corpn. v. Sohielke, [19811 
2 W. W. R. 468 ; 3 I). L. R. 447 ; 26 
Alta. L. R. 467.— CAN. 

b (p. 693) I. Presumed in 

absence of evidence of compliance with 
Act.] — Deft, bad bought three horses 
Sc other animals under a conditional 
sale agreement. The present action 
was brought by the administrator of 
the seller for the balance due under the 
agreement. Deft, pleaded that the 
exor. de son tort of the seller had taken 
the horses In satisfaction of the in- 
debtedness out of the possession of a 
man to whom deft, had sold them. 
There was no evidence herein as to 
what the exor. de son tort did with the 
chattels : — Held : the burden of 
proving that the exor. de son tort had 
oomplied with the terms of the agree- 
ment Sc of Conditional Sales Act as 
to retention of the chattels & notice of 
their sale was on pltf. herein, the 
administrator. Sc, in the absence of said 

E roof, the exor. must be presumed to 
ave taken the chattels in satisfaction 
of deft.’s debt & so to have rescinded 
the contract. — National Trust Co., 
Ltd. v. LARf ON, [1929] 2 D. L. R. 863 ; 
23 S. L. R. 467 ; [19281 3 W. W. R. 
723. — CAN* 


r (p. 693) I. Action to 

determine amount due to seller , } — 
Bottoms v . Pacific Northwestern 
Lumber Co. (B. O.). [19291 2 W. W. R. 
495.— CAN. 


aa (p. 693) 1. Transaction 

amounting to chattel mortgage — Neces- 
sity for compliance with Bills of Sale 
Act .1 — Applts. claimed, under certain 
conditional sales agreements, to be 
secured creditors of the estate in 
bkpcy, of certain motor-oar dealers. 
Registrations were made under Condi- 
tional Sales Act, R. S. N. B.. 1927, 
but not under Bills of Sale Act 
R. S. N. B., 1927. The dealers would 
order the oars from the manufacturers, 
who would send the tnvoioe to the 
dealers. Sc would send the bill of lading, 
with sight draft on the dealers attached, 
to a bank. The dealers would then 
go to one of applts. with the invoice, a 
conditional sale agreement covering 
the cars would be made, Sc appellant 
would give the dealers a cheque payable 
to the dealers for 36 per cent, or 00 


per cent. (Sc in one case payable to the 
bank for the whole) of the amount of 
the draft. The dealers took the 
cheque to the bank Sc It was applied 
towards payment of the draft, the 
dealers supplying the balance. The 
dealers then obtained the bills of 
lading Sc took possession of the cars : — 
Held : the conditional sales agreements 
were valid Sc effective . — He Estate of 
Smith Sc Hogan, Ltd., Industrial 
Acceptance Corpn., Ltd. Sc Canadian 
Acceptance corpn.. Ltd. v. Canadian 
Permanent Trust Co., [19321 S. C. R. 
661.— CAN. 


bought three homes Sc other 

animals under a conditional sale agree- 


bb (p. 693) i. 
Deft, had boui 


ment. The present action was brought 
by the administrator of the seller for 
the balance due under the agreement. 
Deft, pleaded that the exor. de son tort 
of the seller had taken the horses in 
satisfaction of the Indebtedness out of 
the possession of a man to whom the 
deft, had sold them. The authority 
of the exor. de son tort to take the 
chattels Sc so bind the administrator 
was established by a prior decision in 
an action by deft, herein against the 
buyer from him. There was no 
evidence herein as to What the exor. 
de son tort did with, the chattels : — 
Held : the burden of proving that the 
exor. de son tori had complied with the 
terms of the agreement Sc of the 
Conditional Bales Aot as to retention 
of the chattels & notice of their sale 
was on pltf. herein, the administrator. 
— National Trust Co., Ltd. «. 
Larson, [19281 3 W. W. R. 723.— CAN. 


oo (p. 093) 1. .1 — The O. 

oo. contracted with defts. to construct 
sewers. To enable the oo. to perform 
Its contract, it agreed to buy the 
necessary sewer pipes from pltfs. Sc 
to secure to pltfs. payment of the con- 
tract price, assigned to them the 
money payable by defts. under the 
contract. Notice of the assignment 
was not given at the time nor until 
after the failure of the C. oo. Sc after 
the oowpletion of the work by new 
contractors employed by defts. After 
all the pipes had been placed in 
position, pltfs. asserted a right to 
remove the pipes, the price not having 
been fully paid to them Sc there being 
a provision In their contract with the 

C. co. that the property in the pipes 
was not to pass to the latter unless Sc 
until the whole price was paid : — 
Held : by Conditional Sales Act, 
R. S. O., 1014, s. 3 (4) the property 
In the pipes passed to defts., not- 
withstanding pltfs. had complied with 
the Act. The C. oo. was an “ other 
person,” Sc the pipes were entrusted 
to it with the Intention that the title 
should pass to defts. — Dominion Lock 
Joint pipe Co. r. York, [19291 4 

D. L. R. 806 ; 64 O. L. R. 365.— CAN. 


ee (p. 693) L .} — Where a 

conditional sale agreement does not 
provide that the goods shall be at the 
risk of the buyer during the oontinuanoe 
of the lien the loss falls on the seller 
in case the goods are damaged or 
destroyed before the property passes. — 
Burke v. Weir, [1928] 4 D. L. R. 837 ; 
[10281 3 W. W. R. 257.— CAN. 


fl (p. 693) i. What amounts to 

delivery.] — Rear v. McCullough, 
[1928] 2 D. L. R. 434 s [1928] 1 W. W. 
R. 716 ; 22 Sask. L. R. 446.— CAN. 


hh (p. 693) i. Under 

Farm implement Act, R. 8. B. 1920, 
o. 128, the oontract in Form C. for the 
sale of a second-hand implement on 
credit constitutes the entire oontract 
between the parties: Sc, therefore, 
where no warranties have been stated 
thereon, evidence of alleged oral 
warranties 1 b not admissible, nor can 
it be added to or varied by Introducing 
the provisions of the Sale of Goods 
Aot as to implied warranties. — H auq 
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Sc Sons v. Stack, [10281 4 D. L. R. 
087 ; [1028} 3 W. W. R. 443.— CAN. 

d (p. 694) 1. .1— 

Where a contract for the sale of a 
large implement within Farm Imple- 
ment Act, E. S. S. 1920, o. 128. omits 
from par. 4 thereof, as prescribed by 
Form A., which provides for the 
length of time repairs are to be kept 
available by the vendor, the words 
"for a period of ten yean from the 
date of this order,** the oontract is 
invalid : since said Aot provides that 
no contraot for the sale of such an 
implement shall be valid unless it is 
worded In accordance with said form. 
Sc said omission cannot be said to con- 
stitute a 44 slight deviation.** — Water- 
loo Mfg. Co., Ltd. v. WoeppbllJ 19281 
2D.L.R. 494 [1928] 1 W. wTr. 765. 

— CAN. 

d(p. 694) il. .1— 

In a contraot in Form “ A ** of the 
Act the blanks left for the insertion 
of the dates of shipment were filled 
in by the words 44 at once,** Sc it was 
held that, whatever the exact meaning 
of '* at once ** may be in any par- 
ticular case, the deviation from the 
form affected the substance of the 
oontract Sc, therefore, was not curable 
by the application of Interpretation 
Act, s. 23, Sc consequently under 
sect. 12 of Farm Implement Aot 
invalidated the contract, although, 
under the ciroumstanoes of the case, 
the insertion of said words could not 
possibly have prejudiced deft, in any 
way. — Advance Rumkly Thresher 
Co. v, Selbee (Bask.), [1929] 4 D. L. R. 
103 : 2 W. W. R. 553 : affg ., [1929] 3 
D. L. R. 153 ; 1 W. wTr. 275 ; 23 
S. L. R. 302.— CAN. 

d (p. 694) iii. .] 

— The form of oontraot prescribed by 
Farm Implement Aot, R. S. 8.. 1920, 
is of the essenoe of the contract ; but 
an immaterial deviation from the 
phraseology thereof is not a ground on 
which either party can avoid his proper 
obligation. With respect to the words 
44 work ” & 44 purpose ** in the olause 
relating to the work which the machine 
is intended to perform, in so far as 
work implies purpose, it rests with the 
purchaser to state the purpose & he is 
equally responsible with the vendor 
for the words inserted to .express it. — 
Minneapolis Steel Sc Machinery Co. 
v. Eberle, [1930] 3 W. W. R. 231 ; 
affd., [1931] 1 W. W. R. 236: 1 

D. L. R. 999 ; 25 8. L. R. 248.— CAN. 


d (p. 694) iv. .] 

— Rumely Thresher Oo., Incor- 
porated v. Stahl, [1930] 3 w. W. R. 
623.— CAN. 

k (p. 694) i. Proof .] — 

An affidavit which meets the require- 
ments of Farm Implement Act, R. S. S., 
1920, o. 128, s. 18 (2), is conclusive 
proof that sub-sect. (1) of said sect., 
which requires a contract for the sale 
of a 44 large implement ** to be read 
over & explained to the purchaser in 
a language which he understands, if 
he does not understand English, was 
complied with. — Pelletier a. Min- 
neapolis Threshing Machine Oo., 
[10281 3 W. W. R. 463.— CAN. 

k <p. 694) li. Effect 

of affidavit.] — The affidavit provided 
for by sect. 18 (2) of the Act need not 
state what particular language was 
used in reading Sc explaining the oon- 
tract to the purchaser nor give details 
of the explanation. An affidavit to 
the effect required by said sub-sect, 
is conclusive proof of the facts stated 
therein, upon proof being given of 
the signature of the officer before 
whom the affidavit purports to have 
been sworn Sc that he was an officer 
authorised to take snob affidavit. — 
Advancb-Rumely Thresher Oo. v. 
Zomar (Sask.), (1929) 4 D. L. B. 66 ; 
2 W. W. R. 544. — GAN. 

t (p. 694) 1. Every sale an 

credit of srnaiU implement.} — Tne fatten- 



Vol. XXXIX. — Sale o! Goods. 


tlon of sect. IS of Farm Implement Act, 
R. 8. S„ 1930. is that in every case of a 
sale on credit of a " small implement ” 
form B. is. in so far as the warrantv is 
concerned, to be the contract whether 
the contract was in said form or not, 
& that to this contract the parties must 
look for their respective rights. There- 
fore, representations made by the 
seller’s agents to the buyer to induce 
the latter to buy oannot form part of 
the contract or relieve the buyer from 
liability. — De Laval Co., Ltd. v. 
Davies, [1931] 2 W. W. R. 408. — 
GAN. 

bb (p. 694) I. Evidence of 

fulfilment — Provision in contract as to.} 
-—While a contract for the sale of farm 
machinery oannot validly exclude the 
warranties under Farm Machinery Act, 
R. S. A., 1922, a provision therein that 
the failure of the buyer to give the 
vendor written notice within a specified 
time that the machine is not working 
well shall be deemed conclusive 
evidence of the fulfilment of those 
warranties as well as of the warranties 
expressed in the contract, will be upheld 
as valid if dearly stated & if the 
periods limited thereby for the trial 
of the machine & for the giving of the 
notice are not unreasonable under all 
the facts & circumstances of the case. — 
Massey -Harris Co., Ltd. v. Bond, 
[1930] 1 W. W. R. 72 ; 2 D. L R. 57.— 
CAN. 


bb (p. 694) H. Contracting 

out— Whether permissible. 1— The parties 
to an agreement cannot contract 
themselves out of the statutory war- 
ranty created by the Farm Machinery 
Act, R. S. A., 1922.— J. I. Case 
Threshing Machine Co. v. Dalton, 
[1935] 3 D. L. R. 721.— CAN. 

oo (p. 694) i. — — •! — 

Sawyer -Massey Co., Ltd. v. Stur- 


gill. [1928] 1 D. L. R. 213 ; [1928] 1 
WTW. R. 23; 22 Saek. L. R. 321.— 
CAN. 

•• (p. 694) I. * Limitation of 

action.}— Notwithstanding sect. 5 of 
Limitation of Civil Rights Act, 1933, 
the vendor of an article which oomes 
within the provisions of said sect, 
remains a creditor of the purchaser 
until the purchase price has been paid 
in full, although his remedies for 
enforcing his rights are restricted by 
the sect. — Re Miller, Massey-Harris 
Co., Ltd. v. Board of Review, [1937] 

2 W. W. R. 438.— CAN. 

ee (p. 694)11. Iiioht of vendor to 

take debt as security .1 — There is nothing 
in Farm Implement Act, R. S. S., 1930, 
to prevent a vendor to whom money 
is owing under a farm implement 
contract from taking, by way of 
security for the satisfaction of his claim, 
a debt due to the purchaser, e.g., one 
due for the earnings in threshing of the 
implement in question. — Advancb- 
Rumely Thresher Co. v. Braunstein, 
[1932] 1 W. W. R. 321.— CAN. 

d (p. 695) i. Novation.] — 

Plowman Tractor Co. v. Andrews. 
[1928] 1 D. L. R. 544; [1928J 1 
W. W. R. 329.— CAN. 

d (p. 695) 11. Notice of defects — 

Right of seller to reasonable notice .] — 
The fact that the particular time 
limited under an agreement for the 
Bale of farm machinery for the giving 
of notice by the buyer that the machine 
does not work well is held by the ot. 
to he unreasonable within sect. 3 of 
Farm Machinery Act, is not a ground 
for holding that the seller has lost the 
right to be notified as soon as is 
reasonably possible. — Minneapolis 
Threshing Machine Co. v. Johnson 
& Johnson, [19311 2 W. W. R. 827. — 
CAN. 


d (p. 695) ill. Form of lien note,] 

— Since no provision is made in Farm 
Implement Act, R. S. S., 1930. for 
including in the lieu note provided for 
by sect. 24 a term that the vendor 
may repossess the goods if he deems 
himself insecure, & the Act states 
exclusively the rights & liabilities of 
vendors & purchasers under cou tracts 
& lien notes to which it applies, a 
vendor oannot rely upon such a term 
in suoh a lien note.— Petreny v, 
Porteous, [1933] 3 W. W. R. 602.— 
CAN. 

d (p. 695) iv. Whether Farm 

Implement Act, R.S.S., 1920, applicable 
— - Question of fact dependent on date of 
posting . } — Minneapolis Steel & Ma- 
chinery Co. of Canada, Ltd. v. 
Baxter, [1928] S. O. R. 62.— CAN. 

O (p. 095) i. - -.l— * 

Where sale of machinery is void under 
Farm Implement Act vendor Is entitled 
to damages for injury to machinery on 
return. — Kalmakoff v. Strelakff, 
[1938J 2 1). L. R. 138.— CAN. 

p (p. 695) i. Right of vendor 

to recover value of use . ] — Where a con- 
tract in Form A. of Farm Implomont 
Act, R. S. a., 1920, was executed by 
deft, as purchaser but was not accepted 
by pltf. as vendor as required by soot. 19 
thereof, the fact that pltf.’s agent left 
the implement with deft, to give him 
an opportunity to pay for It & deft, 
was willing to obtain money for that 
purpose L>y making use of the imple- 
ment, did not alter the fact that 
because of said Act there was no 
enforceable contract ; &. therefore, 

the property in tbo implement romalned 
in pltf. Pltf. was held, however, to 
be entitled to what had been earned by 
deft, by using the implement. — 
Oliver, Ltd. v. Tavknder, 11932] 2 
W. W. R. 94. — CAN. 
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SALE OF LAND. 

Part I. — The Contract of Sale. 


26a. Verbal acceptance — Proof of.] — In a conflict 
of recollection as to statements made at an 
interview, considerable weight ought to be 
attached to contemporaneous writings throw- 
ing some light on what in fact occurred. 
The onus of proving an unconditional verbal 
acceptance of an offer in writing to sell real 
estate ought to be regarded as a heavy one, 
to be discharged only by clear evidence of the 
fact. In a case of reasonable doubt the ct. 
must take the view that the verbal acceptance 
has not been established (Maugham, J.). — 
Watson v. Davies, [1931] 1 Ch. 455, 408 ; 
100 L. J. Ch. 87 ; 144 L. T. 545. 

27. Add . Annotation: — As to (1) Dlstd. Neale v . 
Merrett (1930), 70 L. Jo. 95. 

28. Add. Annotations : — Consd. Curtis Moffat v. 
Wheeler, [1929] 2 Ch. 224. Refd. Caney v. 
Leith, [1937] 2 All E. R. 532. 

28a. J — Curtis Moffat v. 

Wheeler, No. 2475a, post. 

32a. Acceptance " subject to surveyor’s 

report.”] — Marks v. Board (1930), 46 T. L. R. 
424 ; 74 Sol. Jo. 354. 

32b. Method of payment of purchase-price.] — 

— Neale v. Merrett (1930), 70 L. Jo. 95 ; 
170 L. T. Jo. 99 ; [1930] W. N. 189 

39a. Onus of proof of Incapacity.] — S. was in 

1935 the owner in fee simple of a country 
inn, let to a brewery co. on a long lease 
expiring at the end of 1936, & sublet to a 
quarterly tenant. Pltf., who was in occupa- 
tion of licensed premises in Sheffield, was 
desirous of taking a smaller place in the 
country. He got into touch with S., & a 
verbal contract was made for the sale by S. 
to the pltf. of his inn for £2,000, the sale to 
be completed on Jan. 1, 1937. Pltf. wanted 
to pay a deposit, but S. was not prepared to 
accept it. In Sept. 1936, the tenant of the 
inn, finding another inn suitable for himself, 
made arrangements with pltf. to come into 
occupation, which he did with the knowledge 
& consent of S. Pltf. carried out substantial 
alterations & decorations on the premises, of 
which S. expressed approval. In Dec. 1936, 


8. was a man nearly eighty years old, though 
quite capable of transacting business, but in 
that month he became seriously ill, & from 
then until his death in Mar. 1937, he was 
quite incapable of transacting business. In 
an action by the exors. of S. for specific 
performance of the contract, it was contended 
that S. was incapable, by reason of his health, 
of entering into the alleged contract, &, on 
the other side, that the expenditure on the 
alterations & decorations amounted to acts 
of part performance: — Held.: (1) to sub- 
stantiate a defence of incapacity to contract , 
it would have been necessary to show that the 
incapacity was known, or ought to have been 
known, to the other party ; (2) in an action 
for specific performance, pltf. is not bound to 
prove that S. was in such a state of physical 
& mental health as to be able to contract. 
If a question of capacity to contract is to be 
raised, the deft, must show a primd facie case 
of incapacity ; (3) the expenditure on 

alterations & decorations was an act which 
was, in all the circumstances of the case, 
referable only to the contract, & therefore 
sufficient to defeat the plea of the statute.— 
Broughton v. Snook, T1938] Oh. 505 ; 
L1938) 1 All E. R. 411 ; 107 L. J. Oh. 204 ; 
158 L. T. 130 ; 54 T. L. R. 301 ; 82 Sol. Jo. 
112 . 

73a. Agreement to construct road.] — An estate 
co., by their agent, orally promised an 
intending purchaser of a building plot that a 
road, marked on a plan shown to him & 
giving access to the plot, would be con- 
structed by them & be ready for use within 
a reasonable time. Relying on this promise, 
the purchaser entered into a written 
agreement to purchase, & the plot was duly 
conveyed to him. The co. did not construct 
the road within a reasonable time, or at all, 
& the purchaser brought an action claiming 
damages for breach of contract : — Held : a 
promise to construct a road, apart from any 
conveyance of the land over which it was 
intended to run, was not a “ contract for the 
sale or other disposition of land or any 


PART I. SECT. 2, SUB-SECT. 2.— B. 

o I. Acceptance subject to 

approval of title.} — Shenstone v. Hew* 
son (No. 2) (1028), 29 8. R. N. S. W. 39. 
— AUS. 

PART I. SECT. 3. 

•?. Agreement as to nature of trans- 
action.} — Jackson v. White, [1837] l 
W. W. R. 99.— CAN. 


PART I. SECT. 4. 
mu Agreement as to interest.] — Pltf. 
Inquired by telegram whether deft, 
would sell his farm for $400-1600 
«wh " & balance 3 years, 7 per cent.’* 
Beft. answered : “ will sell farm for 
•1.500, six hundred cash. Balance 
•200 year, paid In full 3 years." Pltf. 
replied that “ your offer " was accepted. 
Deft, executed the transfer prepared 
by pltf. 8t sent it to a bank for de- 
11 very to pltf. on payment of WOO & 
delivery of a mtge. for the WOO pay- 
able on deft. *8 terms with interest at 


7 per cent. Pltf. refused to agree to 
pay interest, & in a suit for specific 
performance contended that the whole 
contract as to interest was evidenced 
by the above telegram from deft. Sc 
pltf. reply to it. Deft, contended 
that pltf.’a first telegram offering to 
pay interest was a material part of the 
correspondence forming the basis of 
the contract : — Held : there was an 
enforceable contract between the 
partiefi for the Bale & purchase of the 
land & that deft.'s contention as to 


the interest was correct. — Mora w v. 
Maginnih (Alta.), [1929] 1 D. L. It. 
458 ; 1 W. W. R. 68.— CAN. 


so. Assumption of liabilities by pur- 
chaser — “ Amount at which they may be 
settled " — Meaning of .] — The agree- 
ment for the sale of the apartment 
house to C. fixed the price at a certain 
sum Sc provided that, should the 
amount of liabilities assumed by C. 
“ turn out to be " less than the sum 
which they were stated in the agree- 


l 


ment to amount to, C. would pay the 
difference between that amount Sc the 
amount at which " they may be 
Battled " ; & that should they turn 
out to be larger than that stated 
amount D. would pay O. the differ- 
ence : — Held : the word “ settled " 
did not mean ** paid " or “ discharged," 
but meant " determined " or “ ascer- 
tained " ; Sc. therefore, the fact that 
at the time of trial some of the liabilities 
had not been paid by either party, Sc 
were probably then barred by the 
Stat. Limitations, did not render G. 
liable to pay D. the amount thereof 
as part of the purchase-money. — 
Devrnish v. CAnnaohbr (No. 2), 
Connachbr v. Drvenibh, [1932] 3 
W. W. R. 645.— CAN. 


PART I. SECT. 7. SUB-SECT. 1. 
sb. Aoreement permitting party to 


receive rents .} — Jones r. Ryder, [1931] 
1D.L.R. 441 ; ~ 

449.— CAN. 


affg., [1930] 3D. L. R. 
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interest in land ” & consequently that an 
action would lie upon it, although it waa oral, 
without infringing the provisions of Law of 
Property Act, 1926 (c. 20), s. 40 (1).— 
Jameson v. Kinmell Bay Land Co., Ltd. 
(1931), 47 T. L. R. 698, 0, A. 

Annotation : — Reid. Hodges v. Jones, [1935] Ch. 057. 

87. Add. Annotation : — Coned. Parr, Smith v. 

Messers, [1928] 1 K. B. 397. 

102. Add. Annotation : — Held. Turton v. Turnbull, 
[1934] 2 K. B. 197. 

104. Add. Annotation: — Refd. Reading Trust v. 

Spero (1929), 40 T. L. R. 117. 

120. Add. Annotation : — Refd. Smith-Bird v. 

Blower, [1939] 2 All E. li. 400. 

128. Add. Annotation : — Refd. Re Howden & 
Hyslop's Contract, [1928] Ch. 479. 

138. Add. Annotations: — As to (2) Refd. Low v. 
Fry (1935), 152 L. T. 585. Generally , Refd. 
Bernard v. Williams (1928), 139 L. T. 22. 
195. Add. Annotation : — Refd. ArifC v. Rai 

Jadunath Majumdar Bahadur (1931), 47 
T. L. R. 238. 

198. Add. Annotation : — As to (1) Refd. Chaney v . 
Maclow [1929] 1 Oh. 401. 

199. Add. Annotation : — Refd. Ariff v. Rai 

, Jadunath Majumdar Bahadur <193 L), 47 

T. L. R. 238. 

214. Add. Annotation : — Refd. Arseculeratne v. 
Perera, [1928] A. C. 173. 

228a. Of part of property.] — There being a 

parol agreement for the purchase of a farm 
<fc farm house, the possession of the farm by 
the purchaser will be held an act of part 
performance sufficient to authorise the ct. 


to execute the contract, even though the 
house should have been occupied adversely 
to him. — Kino v. Turner (1824), 3 L. J. 
O. S. Oh. 58. 

232. Add. Annotation ; — As to ( 1) Consd. Raingold 
v. Bromley, T1931] 2 Ch. 307. 

247a. Expenditure on alterations.] — Broughton v . 
Snook, No. 39a, ante. 

282. Add. Annotation : — Polld. Re Belch&m & 
Cawley's Contract, [1930] 1 Ch. 50. 

283. Add. Annotation : — Apld. Johnson v. Clarke, 
[1928] Ch. 847. 

286. Add. Annotation : — Dlstd. Re Belcham A 
Cawley's Contract, [1930] 1 Ch. 50. 

324. Add. Annotation : — Refd. Jewson & Sons, 
Ltd. v. Arcos, Ltd. (1933), 39 Com. Cae. 59. 

330a. Notice to terminate — Validity.] — An agree- 
ment in writing giving an option to purchase 
land contained the following clause as to its 
duration & determination : “ the option 

shall operate for three years certain from the 
date hereof & after the expiration of that 
time may be determined by the grantor 
giving to the grantee 12 months’ notice to 
terminate at the expiration of the said term 
or at any later date " : — Held : a notice 
given before the end of the second year of the 
operation of the option to determine it at the 
end of the third year was valid, & the option 
was rightly determined at th$ end or the 
third year. — Re Downes & Lobbs’ Contract, 
Downes v. Lobbs, [1937] 4 All E. R. 324 ; 
81 Sol. Jo. 982 ; affd. sab nom. Re Down’s 
Agreement (1938), 82 Sol. Jo. 373, C. A. 

In lease .] — See Landlord & Tenant, Vol. 
XXX., pp. 472-477. 


PART I. SECT. 8, SUB-SECT. 4.— 
B. (a). 

149 III. . J — A reoelpt for a deposit 

{ >aid on an agreement for the sale of 
and which omits reference to a term 
of the agreement providing for the 
deferring of the payment of the 
remainder of the purchase -money is 
not a memorandum sufficient to satisfy 
Stat. Frauds. — Lesiuk v. Schneider, 
[19171 2 VV. W. It. 747 ; 36 1). L. R. 
598.— CAN. 

149 lv. .1 — Applt. co. Sc resp. 

were in negotiation for the sale by 
applt. to resp. of a Crown leasehold 
station property & of cattle. Three 
directors of the oo. Sc reap, attended 
simultaneously at the office of the oo.’a 
agent for sale. After oertain written 
suggestions were communicated be- 
tween the parties, a discussion took 
place Sc points which had been raised 
were settled. As each was agreed on 
it was noted by one of the agents* men. 
The result was a memorandum which 
contained short notes of the terms of 
the arrangement, but did not comprise 
all the detail necessary in a contract 
to meet such a sale as that contem- 
plated. Then a document was signed 
by resp. by which he expressed himself 
as handing to the agent portion of 
dopoait *on purchase of the property 
for a specified price 44 on terms as 
arranged between the vendors Sc the 
purchasers ** : — Held : the 44 terms as 
arranged ” mentioned in the document 
signed by the agent referred to the 
whole arrangement made at the inter- 
view between tbe parties & not merely 
to written terms, Sc there was no 
sufficient memorandum in writing to 
satisfy tbe Statute of Frauds. — 


Sinclair, Soott Sc Co., Ltd. v. 
Naughton (1929), 43 C. L. R. 310 — 

aus. 

PART I. SECT. 8. SUB-SECT. 4.— 

B. <c). 


d i. .1 — A receipt ran as 

follows : 44 Halifax, N. S., Mar. 15, 
1926. Reoeived from Trueman Gil- 
bert. Hirsobfield fifteen hundred dollars 
being the price in full for all my 
property in G olden vllle. house Sc bam, 
sc all Improvements with all stock & 
utensils. 4 * Signed : — Held : a sufficient 
memorandum under Stat. Frauds. — 
H IRSOHFIELD V. Hr RICHFIELD (1933), 
7 M. P. R. 423.— CAN. 

o i. .] — Bishop v. Coster (1937), 

12 M. P. R. 291 ; 7 F. L. J. (Con). 
197.— CAN. 

PART L SECT. 0, SUB-SECT. 2.— 
A. (a). 

191 ill. .} — Brown «. H arrows* 

(1886), 3 Man. L. R. 441.— CAN. 

198 li. Morris r. Whit- 

ing (1918), 26 W. L. R. 494 ; 5 
W. W. R. 936 ; 15 D. L. R. 264 ; 24 
Man. L, R. 60.— CAN. 


PART 1. SECT. 9, SUB-SECT. 2— A, 
(o) ii. 

222 x. .] — A purchaser in pos- 
session under an oral agreement for 
sale of land who has not paid the 
purchase prioe is not entitled to 
specific performance. — Langille v. 
Harris, [19371 1 D. L. R. 723 ; 12 
M. P. R. 86.^-CAN. 

222 xl. .3 — Where a mother per- 

mitted her son to occupy her farm, she 


paving taxes, Sc later serving him with 
notice to quit : — Held ; these facts 
pointed rather to a tenancy at will 
than to an oral agreement to convey 
to which they were alleged to be 
referable as acts of part performance. — 
Swan v. Swan, [1938] 1 D. L. R. 454 ; 
12 M. P. R. 363.— CAN. 

PART I. SECT. 9, SUB-SECT. 2.— 
a. (o) in. 

d i. Improvements such as 

tenant would make.] — Held : no part 
performance of contract of sale, since 
Improvements executed were such as 
a tenant would make. — Roberts v. 
Colwell (1932), 5 M. P. R. 451.— 


PART I. SECT. 9. SUB-SECT. 2.— E. 

269 i. Whether collateral agreement 
binding — Condition to detriment of 
party seeking to enforce agreement .] — 
Kibble white r. Garland, [1928] 
N. Z. L. R. 135.— N.Z. 

200 ii. .1 — Kitchen v. Boon 

(1876), 24 Gr. 196.— CAN. 

PART I. SECT. 11. 
se. Effect of disclaimer of option by 
trustee tn bankruptcy .] — One O. had an 
option under a certain agreement to 
purchase land by a certain date. The 
land, until purchased, was subject to 
certain trusts. Prior to that date he 
was adjudicated insolvent. & his 
trustee in insolvency disclaimed the 
option : — Held : by virtue of the dis- 
claimer, C.'s option had come to an 
end. Sc the trustees under the agree- 
ment held the land free from the 
option . — Ex p. Candy, [1929] 8. A* 
S. R. 10.—-- AUS. 
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Part III. — Sale by the Court. 


334*. Reversionary interest.] — Nunn t>. Han- 

cock (1871), 6 Ch. App. 850; 40 L. J. Ch. 
700 ; 25 L. T. 469 ; 19 W. R. 1041, L. JJ. 

Annotations :-~Refd. Debenham v. Sawbridge (1901), 49 
W. R. 502 ; Re Welle, Boyer e. Maclean, [1903] 1 Ch. 848. 


420a. 


W. 




■Young v, Tregbar (1872), 21 


Part 


IV. — Conditions of Sale, Particulars 

Stipulations. 


and Special 


507a. Waiver.] — The real estate of a testator 

was by his will subjected to a yearly perpetual 
rentcharge of £300. Upon the sale of part 
of the land, thirty years before the present 

E roceedings, part of the purchase money had 
een paid into ct., & this money with certain 
securities formed a fund in ct. sufficient to 
, provide for the annuity. Upon the former 
sale, the land then sold had been declared by 
the ct. to be free from the annuity, but no 
application & no declaration had been made 
in respect of testator’s other real estate. 
The land now contracted to be sold remained, 
therefore, subject to the rentcharge, but 
could at any time be freed from it by an 
application to the ct. These lands were 
identified as the blue & the green land. The 
blue land was made the subject of a snecial 
condition, stating that it was “ at one time 
subject to " the rentcharge, but that the 
purchaser should accept the fund in ct. as a 
full <fc sufficient indemnity. The green laud 
was not stated to be subject to the rentcharge. 
In the course of the investigation of title, it 
was discovered that the green land was 
also subject to the rentcharge. The pur- 
chaser then objected that the blue & green 
lands were still subject to the rentcharge, & 
contended that the fund did not provide an 
indemnity. No objection was at this time 
taken to the fact that the green land had not 
been mentioned in the special condition. 
The vendor replied on May 19, 1936, that the 
position had been fully explained at the time 
the agreement for sale was entered into, & 
that the purchaser was bound by the special 
condition, which was the same as that under 
which the vendor had purchased. No reply 
to this answer of the vendor was made until 
July 14, when the purchaser stated that he 
had been advised by counsel that the special 
condition was a misleading one, Sc intended to 
take out the present summons. The present 
summons sought a declaration that the pur- 
chaser was entitled to compensation in respect 
of the fact that the blue land Sc the green 
land were still subject to the rentcharge, & 
that there was no such indemnity as the 
special condition represented. The vendor 
, relied, upon the incorporation of the Law, 
Society’s General Conditions, which required 
an answer to an objection within 7 days, Sc 
further contended that, although the rent- 
charge was still in fact in existence, the fund 
^in ct* provided in effect a full indemnity, &, 


by a proper application to the ct., the land 
could at any time be freed from the rent- 
charge : — Held : as to the green land there 
was a misstatement within clause 31 of the 
Law Society’s General Conditions ; but, b 
complete abstract having been then delivered, 
the time for a further observation on the 
vendor’s reply of May 19 was, under 
clause 9 (4) of the Conditions, 7 days after 
the delivery thereof, & the purchaser’s reply 
on July 14 was out of time. The reply of 
May 19 must therefore be considered as 
satisfactory & barred a claim to compensa- 
tion. — Re Ossemsley Estates, Ltd., [1937] 
3 All E. R. 774 ; 81 Sol. Jo. G83, C. A. 

576a. >.] — Leasehold shops described in 

the particulars of sale as “ Valuable business 
premises ” were put up for sale by auction, 
subject to special conditions of sale <fc also 
to the National Conditions of Sale, by one of 
which, namely, the sixth, it was stipulated 
that the leases or copies thereof might be 
examined at the office of the vendors T solrs. 
before the sale & that the purchaser, whether 
or not he inspected the same, should be 
deemed to have bought with notice of the 
contents thereof. Deft, only became aware 
of the sale on the day when it was held Sc, 
having on that day been supplied by the 
auctioneers with the particulars Sc special 
conditions, but not with the National Con- 
ditions, & relying upon the truth of the 
description in the particulars, he bid at the 
sale Sc was declared to be the highest bidder 
thereat. He then signed the usual form of 
memorandum to the effect above stated & 
paid a deposit to the auctioneer. In the 
course of investigating the title it came to 
deft.’s knowledge for the first time that the 
leases under which the properties were held 
were subject to covenants which prohibited 
any other trade or business than that of a 
ladies’ outfitter, fancy draper & manu- 
facturer of ladies’ clothing from being carried 
on upon the properties. In consequence of 
the existence of those restrictive covenants 
Sc the failure of the pltfs. to procure their 
removal or the licence of the lessors to use 
the properties for the purposes of any 
business, the deft, refused to complete the 
purchase. In an action by the vendors for 
specific performance in which deft, counter- 
claimed rescission of the contract Sc to 
recover his deposit : — Held : (1) a shop 
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which could be used for one purpose only 
was not fairly described as “ valuable 
business premises 99 ; (2) such a misleading 
representation by pltfs. in their particulars 
of sale disentitled them, notwithstanding the 
sixth condition, to the assistance of the ct. 
to compel deft., who purchased in. reliance 
upon the truth of such representation, to 
specifically perform his part of a contract 
for a consideration different from that which 
he was led to expect. — Charles Hunt, Ltd. 
v. Palmer, [1931] 2 Ch. 287 ; 100 L. J. Ch. 
356; 145 L. T. 630; 75 Sol. Jo. 525. 

Annotations : — As to (2) Refd. Tie. Russ & Brown’s Contract, 
11934] Ch. 34; Bellotti v. Chequers Developments, Ltd. 
[1930] 1 All E. R. 89. 

586. Add. Annotation : — Refd. Charles v. Cardiff 
Collieries (1928), 44 T. L. R. 448. 

634. Add. Citations 97 L. J. Ch. 4 ; 138 L. T. 26. 
Add. Annotation : — Refd. A.-G. v. Barnes 
Borough Council & Ranelagh Club, Ltd., 
[1939 J Ch. 110. 

636. Add. Annotation: — Consd. Bernard v. Williams 
(M28), 139 L. T. 22. 

683. Add. Annotation : — Consd. Parker v. Judkin, 
[1931] 1 Ch. 475. 

771a. .] — At a sale by auction of 

property belonging to deft. pltf. became the 
• purchaser of a freehold cottage, subject to 
the National Conditions of Sale, clause 10 
of which provided that no error, misstate- 
ment or omission in the particulars should 
annul the sale, nor should any compensation 
be allowed by either party in respect thereof. 
The particulars stated that the cottage was 
let to a tenant whose notice to quite had 
determined, but who had been allowed to 
remain in occupation on sufferance, & that 
the premises would be sold with vacant 
possession on completion. The statement 
was misleading, as the premises were in fact 
in the occupation of a sub-tenant, who claimed 
to be entitled to remain on as a statutory 
tenant under Increase of Rent & Mortgage 
Interest (Restriction) Acts, & refused to 
vacate them. The purchaser refused to 
complete without vacant possession, with 
which he could have resold the property 
at a profit, & sued the vendor for damages for 
breach of contract : — Held : the action 
failed. There was no breach of contract, 
the statement in the particulars being an 
error or misstatement within clause 10 of the 
conditions in respect of which the purchaser 
could claim no compensation. — Curtis v. 


French, [1929] 1 Ch. 253 ; 98 L. J. Ch. 29 ; 
140 L. T. 133 ; 45 T. L. R. 15 ; 72 Sol. Jo. 
762. 

776. Add. Annotation : — Generally, Refd. White v. 
Bijou Mansions, Ltd., [1938] Ch. 351. 

814. Add. Annotation : — Consd. Be Belcham & 
Gawley’s Contract, [1930] 1 Ch. 66. 

821a. Misrepresentation as to dimensions of 

garden — Before contract entered Into.] — 

Pltf. entered into negotiations with defts. 
for the purchase of a house to be built upon a 
building estate. He made particular in- 
quiries as to the size of the back garden, 
stating he wished to erect a garage thereon. 
Defts. wrote to him that the length of the 
garden was 40 feet “ approximately,” but 
in fact, it was only 36 feet, & upon this footing 
the usual contract was entered into incor- 
porating the National Conditions of Sale : — 
Held : this was an innocent material misrep- 
resentation which had induced pltf. to enter 
into the contract ; this was not an error, mis- 
statement or omission within the National 
Conditions of Sale, clause 10 ; pltf. was 
entitled to rescind the contract & the return 
of the deposit ; pltf. having alleged fraud 
which had not been proved, the judgment 
for him would be with the general costs of 
the action except so far as those costs had 
been increased by the allegation of fraud. — 
Bellotti v. Chequers Developments, Ltd., 
[1936] 1 All E. R. 89. 

829. Add. Annotations : — Consd. Lawrence v. Cassel, 
[1930] 2K.B. 83. Refd. Knight Sugar Co. v. 
Alberta Railway & Irrigation Co., [1938] 1 
AH E. R. 266. 

838. Add. Annotation : — Refd. Be Belcham & 
Gawley’s Contract, [1930] 1 Ch. 66. 

838a. .] — At an auction sale the pur- 

chaser bought freehold property sold subject 
to certain special conditions & to the General 
Conditions of Sale, 1925. The particulars & 
conditions of sale did not disclose the fact 
that two sewers, vested in the local authority 
& known by the vendors to exist, ran along 
the east side of the premises & along the 
yard at the back. Objection was taken on 
behalf of the purchaser. The vendors 
refused to release him from the contract, 
contending that the existence of the sewers 
did not prevent the use of the premises as 
a dwelling-house, for which the purchaser had 
bought them ; but abatement of the 
purchase price was offered by way of com- 


PART IV. SECT. 2, SUB-SECT. 7.— 
A. (b) 1. 

r I. When time begins to run — 

From delivery of proper abstract .] — 
Shknstonk t>. Hbwscw (1927), 28 
S. R. N. 8. W. 53.— AUS. 


PART iy. SECT. 2. SUB-SECT. 7.- 
B. (bj i. 

ol. .] — An undisclosed right of 

way is a defect of title & a ground for 
rescission. — Tomoch v. North British 
Canadian Investment Co.. Ltd., 
[1936] 1 W. W. R. 721 : 2 D. L. R. 
409; 44 Man. L. R. 1.— CAN. 

PART IV. SECT. 2. SUB-SECT. 7.— 
B. (b! u. 

se. Objections known to vendor .) — 
Upon a stipulation providing that “ if 
there is any valid objection to the 
vendor’s title which the vendor shall 


be unable or unwilling to remove, & 
which the purchaser will not waive, the 
offer shall be null & void : — Held : 
vendor may not invoke this stipulation 
If the puronaser presents objections to 
title which vendor knew of, & where 
he was reckless as to the manner in 
whioh he formulated the oontraot. — 
Lavine v. Independent Builders, 
Ltd., [1932] 0. R. 669 ; 4 D. L. R. 
569.— CAN. 


PART IV. SECT. 2, SUB-SECT. 7.— 
B. (f). 

n 1. .] — Louoh v. Pape Avenue 

Land Ocl, [19281 3 D. L. K. 620; 
11928] S. C. R. 518.— CAN. 


PART IV. SECT. 2, SUB-SECT. 9.— 

B. (d) L 

814 iii. .] — L. sold to N. a 

pieoe of land whioh was described in 
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the contract as “ containing by 
measurement 137 acre9 or thereabouts 
being farm property on C. Road at 
present occupied by W. & being the 
land comprised in ” oertain certificates 
of title. The oontraot also contained 
the following clause : *** No error of 
misdescription of the property shall 
annul the sale but compensation shall 
be made in respect thereof. . . .” 
The farm occupied by W„ & com- 
prised within the said certificates, was 
oonveyed to N., but it only contained 
134 acres. Sc of this latter foot N. was 
aware before completion : — Held : the 
transactions amounted to a sale of 
specific property & that the deficiency 
of three acres was not such a qualifica- 
tion as to area of the description of the 
land as would entitle N. to recover 
compensation under the contract. — 
Nixon t>. Lorre (1928), 29 8. R. 
N. 8. W. 9 ; 46 N. S. W. W. N. 7.— 
AUS. 
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n ation. The purchaser declined the offer, | 
y thi« summons asked for a declaration 
that the property was substantially different 
from that agreed to be sold, & for rescission, 
or, alternatively, a declaration that he was 
entitled to compensation : — Held : the failure 
to disclose the existence of the sewers, 
although materially affecting the description, 
did not force upon the purchaser property 
substantially different from that agreed to 
be sold ; & the contract could be performed 
subject to compensation under Condition 35 
of the General Conditions of Sale, 1025. — 
Be Belcham & Gawley’s Contract, [1930] 

1 Oh. 60 ; 99 L. J. Ch. 37 ; 142 L. T. 182. 

848 . Add. Annotations : — Dlstd. Be Belcham & 
Gawley’s Contract, [1930] 1 Ch. 50. Consd. 
Bidley v. Oster, [1939] 1 All E. R. 618. 

844 . Add. Annotation: — Consd. Ridley v. Oster, 
[1939] 1 AU E. R. 018. 

860. Add. Annotation : — Refd. Be Russ & Brown’s 
Contract, [1934] Ch. 34. 

866. Add. Annotation : — Consd. Ridley v. Oster, 
[1930] 1 All E. R. 018. 

880a. Contract for completion “ on or about ” 
given date.] — By a contract dated Oct. 19, 
1928, pltf. agreed to sell to deft, all her right, 
title & interest in a licensed house known as 
The Thorns, of which she was the licensee. 
The contract provided that the purchase 
money should be paid' “ on or about” 
Nov. 10, 1928, & that deft, should forfeit 
the deposit of £120 which he had paid if he 
should fail to fulfil his part of the contract ; 
also that either party refusing to comply 
with or neglecting to perform any part of 
the agreement should pay to the other, on 
demand, the sum of £200. On Oct. 3, 1928, 
deft, had given to the brewers, who were the 
freeholders of The Thoms, references which 
they had accepted by Oct. 10. He went 
to the magistrates’ clerk & signed the 
ordinary notices on reference to a request 
for a temporary transfer on Nov. 10, & for full 
transfer on Dec. 8. At least a week before 
Nov. 10 deft, knew that he would be unable 
to complete the purchase of The Thorns 
unless he could raise a loan. His brokers 
acting in the matter sent him a notice to 
attend on Nov. 10. He did so, & first saw 
the brewers, telling them that he could not 
complete, * & that the notice of application 


for transfer would have to be withdrawn & 
another one given. He then arranged with 
pltf. that completion should take place on 
Dec. 8. Deft., however, did not attend to 
complete. On Dec. 22 deft, stated that he 
would complete on Jan. 30. In an action 
by pltf. for a declaration that the contract 
had been rescinded & the deposit of £120 
forfeited, & tor damages : — Held : in the 
circumstances, & particularly having regard 
to the subject-matter, time was of the essence 
of the contract. — L ock v. Bell, [1931] 1 Oh. 
35 ; 100 L. J. Oh. 22 ; 144 L. T. 108. 

885. Add. Annotations: — Expld. Bernard v. Williams 
(1928), 139 L. T. 22. Consd. Lock v. Bqll, 
[1931] 1 Ch. 36. 

901. Add. Annotation : — Consd. Lock v. Bell, 
[1931] 1 Oh. 85. 

908a. .] — Lock v . Bell, No. 880a, 

ante. 

912. Add. Annotations : — Consd. Re Sandwell Park 
Colliery Co., Field v. The Co., [1020] 1 Ch. 
277 ; Lock v. Bell, ri931] 1 Ch. 35 ; Harold 
Wood Brick Co. v. Ferris, [1935] 2 K. B. 198. 
Refd. Bernard v. Williams (1928), 93 L. T. 22 ; 
Pincott v. Moorstons, Ltd. (1030), 80 Sol. Jo. 
207 ; Wallington v. Townsend, [19391 2 
All E. R. 225. 

918. Add. Annotation : — Held. Bernard v. Williams 
(1928), 139 L. T. 22. 

916. Add. Annotation : — Refd. Bernard v. Williams 
(1928), 139 L. T. 22. 

925. Add. Annotation : — Refd. Bernard v. Williams 
(1928), 139 L. T. 22. 

1010. Add. Annotation: — Refd. Oxford Corpn. v. 
Oxford Electric Co. (1930), 143 L. T. 577. 

1016a. Condition to Indemnify purchaser — “ Local 
land charge of which vendor has had notice ” 
— Apportionment under Private Street Works 
Act, 1892 (c. 57) — Effect of Law of Property 
Act, 1925 (c. 20), s. 198.] — Re Middleton & 
Young’s Contract (1929), 167 L. T. Jo. 244 ; 
07 L. Jo. 274; [1929] W. N. 70. 

1017. Add. Annotation : — Refd. Dennerley v. Prest- 
wich U. D. C. (1929), 141 L. T. 002. 

1080. Add. Annotation : — Distd. Re Belcham & 
Gawley’s Contract, [1030] 1 Ch. 60. 

1050. Add. Annotation Expld. & Dlstd. Mussen 
v. Van Dieman’s Land Co., [1038] Ch. 253. 

1054. Add. Annotation : —Consd. Low v. Fry 
(1035), 152 L. T. 585. 


Part V. — Vendor’s Title. 

1004 . Add. Annotation : — As to (1) Folld. Flexman 1 1075. Add. Annotation : — Consd. Flexman v. Cor- 
v. Corbett, [1930] 1 Ch. 672. | bett, [1930] 1 Ch. 672. 


PART IV. SECT. 2, SUB-SECT. 9.— 
0. (b)tii. 

ik. Restrictive covenants as to user .] — 
Restrictive conditions as to user of 
vendor's property, e.g., not to build on 
open land at the back of the house, or 
aot to dose certain windows in a 
neighbour's bouse, are material defects 
entitled purchaser to refuse completion. 
— Lallubhai Rupohand v. Obimanlal 
Manklai. (1984), 1. L. R. 69 Bom. 83.— 


PART XV. SECT. 2, SUB-SECT. 10. 
t <p. US) L — - Botbmn v. 


J.8. 


Wiggins, [19171 2 W. W. R. 896 ; 
27 Man. L. R. 672.— CAN. 

te. Payment into bank — Payment 
mud be made duri.no banking “ day .”) — 
Boerickk v. Sinclair, [19291 1 D. L, R. 
661 ; 93 O. L. R. 237.— CAN. 

PART IV. SECT. 2. SUB-SECT, 10.— 

C. (a). 

sd. Internet on unpaid purcAoeeanoney 
to be added to principal.] — Where, by 
a contract for sale of land, it was 
stipulated that, in the event of interest 

5 


on the unpaid purchase -money being 
unpaid at the end of each year, the 
same should be added to the principal, 
the ct. refused to decree specific per- 
formance by the vendor on payment 
of the principal 8r simple Interest only, 
or except upon payment of the interest 
according to tbe agreement. — H ender- 
son v. Dickson (1862), 9 Or. 379. — 
CAN. 


PART V. SECT. 2, SUB-SECT. 2. 

n I. .) — Re Thompson & Jen- 
kins, [1928) 4D.L.E. 664 ; 63 O, L. K. 
33. — CAN. 
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1077. Add. Annotation : — Refd. Wellington v. 
Townsend, [1939] Ch. 588. 

1078. Add. Annotation : — Dlstd. Turner v . Watts 
(1928), 138 L. T. 680. 

1100a. .] — Declaration in assumpsit stated, 

that pltf. bargained to buy of deft., & deft, 
agreed to sell to him, a dwelling-house & the 
fixtures therein, for the residue of a term of 
years then and still unexpired therein, to 
commence from a certain day, to wit, Jan. 1, 
1840, for the sum of £60 ; & that thereupon 
deft, promised to execute a proper convey- 
ance, to make out an abstract of title, & 
deliver possession from Jan. 1, 1840, etc. At 
the trial, the following paper, signed by deft., 
was read in evidence : “ I agree to sell the 
house fixtures. No. 163, Piccadilly, to com- 
mence from Jan. 1 next, for £60 ” : — Held : 
this document imported the sale of an interest 
in fee simple, & did not sustain the contract 
as alleged in the declaration. — Hughes v . 
Parker (1841), 8 M. & W. 244 ; 5 Jur. 730. 

1104a. Sale by vendor In specified capacity.] — 
Where, in a vendor & purchaser contract, 
it is stated that the vendor will make title 
in a specified capacity, the contract does nqt 
amount to a warranty that he will make title 
1 in a particular manner. The warranty is 
no more than a warranty that a good title 
, shall be made ; & the purchaser can be forced 
to accept such good title, even though made 
by the vendor in a capacity other than that 
specified. 

By special conditions of sale, subject to 
which two houses were sold by auction, it was 
stated that the vendors were selling as 
“ trustees for sale ” under the will of A. On 
examination of the title by the purchasers, 
it appeared that no trust for sale was con- 
tained in the will : — Held : the above state- 
ment did not affect the powers of the vendors 
to make a good title as the legal personal 
representatives of A. — Re Spencer & 
Hauser’s Contract, [1928] Ch. 598 ; 97 

L. J. Ch. 335 ; 139 L. T. 287 ; 72 Sol. Jo. 336. 

1111. Add. Annotation Refd. Re Russ & Brown’s 
Contract, [1934] Ch. 34. 

1115. Add. Annotation : — Generally , Refd. Re Sand 
well Park Colliery Co., Field v. The Co. 
[1929] 1 Ch. 277. 

1125. Add. Annotation : — Apld. Cunningham v. 
Shackleton (1935), 79 Sol. Jo. 381. 

1130. Add. Annotation : — As to (2) Apld. Cunning- 
ham v . Shackleton (1935), 79 Sol. Jo. 381. 

1184. Add. Annotation : — Consd. Re Russ & 
Brown’s Contract, [1934] Ch. 34. 

1138. Add. Annotation : — Consd. Re Russ & 
Brown’s Contract, [1934] Ch. 34. 

1138a. .] — A contract for sale of property held 

by underlease will not be enforced against 
a purchaser unless it distinctly specifies that 
that which is offered for sale is an underlease : 
it is not enough for the vendor to show that, 
after a careful study of the whole contract, 
it might be held that, upon its true construc- 
tion, what the vendor is offering for sale is 
an underlease. The property in Lot 1, 
described in the particulars of sale as eight 
leasehold dwelling-houses, was sold subject 
to special conditions of sale & the National 
Conditions of Sale. Some of the houses 
were stated in the particulars to be held for 
a term of 90 years & others for a term of 


99 years (less 7 days). One of the special 
conditions was : “ The title to Lot 1 shall 
commence with the leases under which the 
respective properties are held,” & the sixth 
of the National Conditions was : (1) 44 Lease- 
holds : The abstract of title to leasehold 
property shall (unless otherwise provided) 
commence \frith the lease or underlease 
creating the term sold.” (2) “ Inspection of 
lease : The lease or underlease or a copy 
thereof may be examined at the office of the 
vendors’ solrs. ... & the purchaser shall 
be deemed to have bought with full notice 
of the contents thereof.” (3) “ Property 
held by underlease : When property sold is 
held by underlease no objection or requisition 
shall be made on that account. . . .” The 
purchaser having objected to the title on the 
ground that the houses which the vendors 
contracted to sell as leaseholds were in fact 
held by underlease, a summons was taken 
out by the vendors for a declaration that the 
purchaser’s objection had been sufficiently 
answered & that a good title had been shown 
in accordance with the contract : — Held : 
the objection had not been sufficiently 
answered & no such title to the houses had 
been shown as the purchaser was bound to 
accept. — Re Russ & Brown’s Contract, 
[1934] Ch. 34 ; 103 L. J. Ch. 12 ; 150 L. T. 
125 ; 50 T. L. R. 19 ; 77 Sol. Jo. 749, C. A. 

Annotation : — Refd. Cunningham v. Shackleton (1935), 79 
Sol. Jo. 381. 

1138b. .] — Cunningham v. Shackueton 

(1935), 79 Sol. Jo. 381. 

1151. Add. Annotation : — Folld. Re Spencer & 
Hauser’s Contract, [1928] Ch. 598. 

1152. Citation .-—For “ [1928] W. N. 135 ” read 
“ No. 1104a, ante .” 

1162. Add. Annotation : — Consd. Re Wells, Swin- 
burne-Hanham v. Howard, [1933] Ch. 29. 

1162a. Covenant by vendor to Indemnify 

mortgagee — Registered charge.] — On July 11, 
1929, the purchaser bought Lot 2 at a sale 
by auction & paid a deposit. The particulars 
of sale described Lot 2 as an unrestricted 
freehold, practically an island block, with 
four frontages to Little Orford Street & 
three other streets in Chelsea, the block 
forming an excellent building site, when the 
existing buildings came into hand. On 
examining the vendors’ registered absolute 
title the purchaser found Entry 7 in the 
Charges Register stating in effect that on 
the transfer of Lot 2 & other property to the 
vendors on May 23, 1929, by mtgees. selling 
under their power of sale in a mtge, of 
Feb. 17, 1903, from Co. A., the former owners, 
the vendors by way of indemnity to the 
mtgees., but not further or otherwise 
covenanted to perform the obligations of 
Co. A. under a deed of Dec. 23} 1905, made 
between Co. A. & the Chelsea Borough 
Council & under a London County Council 
Order of Dec. 12, 1905. The deed of Dec. 23, 
1905, made in pursuance of a large building 
scheme by Co. A. provided for the stopping 
up ( inter alia) of Little Orford Street & for 
making certain new streets, including a new 
transverse street bisecting Lot 2. The 
Borough Council were to obtain the necessary 
Closing Orders, & Co. A. were to lay out the 
new streets at their own expense. By their 
order of Dec. 12, 1905, the London County 
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Council on the application of Co. A. sane- 
tioned the new streets subject to certain 
conditions including a condition that Co. A. 
should covenant to lay them out, & on 
Dec. 21, 1906, Co. A. covenanted accordingly. 
On July 10, 1900, on the Borough Council's 
application, the justices made a Closing Order 
for Little Orford Street. For financial & 
other reasons this part of Co. A.'s scheme 
had not yet been proceeded with. Little 
Orford Street was still open ; it was in fact 
repaired by the Borough Council ; & at the 
date of the contract neither the vendors nor 
the purchaser knew of the Closing Order’s 
existence. On discovering Entry 7 the 
purchaser required the vendors to delete it 
from the Register & to obtain a release of 
the obligations, &, on their refusal, he issued 
a vendor & purchaser summons for a declara- 
tion that a good title was not shown. On 
subsequently discovering the Closing Order 
he discontinued the summons & brought 
this action claiming a declaration that he 
was entitled to repudiate the contract, 
damages for breach, & return of the deposit. 
The vendors denied any breach & counter- 
claimed for specific performance : — Held : 

(1) as the title of the vendors & their mtgee. 
redecessors was paramount to the 1906 
ocuments, so that they were not bound by 

Co. A.’s obligations thereunder, & the 
vendors’ covenant of indemnity was a mere 
personal covenant to indemnify the mtgees. 
against a non-existent liability, the purchaser 
was not entitled to require the removal of 
Entry 7 from the vendors’ registered title, 
but must be satisfied with a clean transfer 
not referring to the indemnity, & it would be 
the Registrar’s duty to omit any reference 
thereto in the purchaser’s registered title; 

(2) the twenty -four years* old Closing Order 
did not affect the title, but, if & so far as it 
was inconsistent with the particulars, merely 
raised a case of innocent misrepresentation, 
on which the purchaser could neither re- 

E udiate the contract nor recover damages, 
is only remedy being to resist specific 
performance. Therefore, the purchaser’s 
action failed on both points ; (3) on the 
vendors’ counterclaim for specific per- 
formance that there was in fact no mis- 
representation in the particulars, as the 
word “ street " even in London did not 
necessarily mean a public highway. There 
was therefore no ground for refusing specific 
performance. — Barnes v. Cadogan De- 
velopments, Ltd., [1930] 1 Ch. 479 ; 99 
L. J. Ch. 274 ; 142 L. T. 620. 


1177. Add, Annotation : — Consd. Re Belcham & 
Gawley’s Contract, [1930] 1 Ch. 60. 

1178a. Property subject to closing order — Unknown 
to vendor.] — Barnes v. Cadogan Develop- 
ments, Ltd., No. 1102a, ante . 

1219. Add, Annotation : — Held. Re Spencer & 
Hauser’s Contract, [1928] Ch. 698. 

1219a. Sale of registered freeholds.] — When 

a vendor purports to soil registered freehold 
property without disclosing that his title is 
only possessory, which fact appears only 
on delivery of the abstract, the contract is 
misleading, & the purchaser can refuse to 
accept the title, notwithstanding a condition 
that, if objection be not taken within fourteen 
days of delivery of the abstract, he will be 
taken to have accepted the title. — Re Brine 
& Davies’ Contract, [1936] Ch. 388 ; 104 
L. J. Ch. 139 ; 162 L. T. 662. 

1220. Add. Annotation : — Folld. Charles Hunt, 
Ltd. v . Palmer, [1931J 2 Ch. 287. 

1220a. Property described as “ valuable business 
premises ” — Covenants restricting carrying 
on of business.] — Charles Hunt, Ltd. v . 
Palmer, No. 670a, ante . 

1236. Add. Annotation : — Refd. White v. Bijou 
Mansions, Ltd., [1937] 3 All E. R. 209. 

1242. Add. Annotation : — Folld. Flexman v. Cor- 
bett, [1930] 1 Ch. 672. 

1259. Add. Annotation: — Generally, Refd. Man- 
chester & County Bank v. Mont (1929), 73 
Sol. Jo. 405. 

1275. Add. Annotation : — Refd. 1U‘ Sand well Park 
Colliery Co., Field v. The Co., [1929] l Ch. 277. 

1277. Add. Annotation: — A* to (2) Refd. A. -G. v. 
Cohen, [1930] 2 K. B. 240. 

1280. Add. Annotation : — Consd. Re Spollon & 
Long’s Contract, [1930 J 2 All E. R. 711. 

1321. At end of paragraph for “ gave notice of a 
trust,” read “ gave no notice of a trust.” 

1347a. Document Insufficiently stamped — Whether 
purchaser compelled to accept statutory 
declaration — Open contract.] — Where a vendor 
is selling land under an open contract, he 
cannot compel the purchaser to accept a 
statutory declaration as sufficient evidence 
to contradict statements appearing in the 
documents of title, Ruch as the consideration 
stated in a deed which shows primd facie that 
the deed is insufficiently stamped. — Re 
Rpollon & Long’s Contra ct, [1930] Ch. 
713 ; [1930] 2 All E. R. 711 : 106 L. J. Ch. 
347 ; 155 L. T. 564 ; 80 Boh Jo. 510. 


PART V. SECT. 3. 

•a. Sale by company-^After removal 
from register .] — A co. incorporated in 
N. 8. w. was registered In Tasmania 
as a foreign oo. It acquired certain 
land In Tasmania. On Aug. 14, 1924, 
the co. filed a notice that it had cea«ed 
to carry on business in Tasmania, & the 
registrar thereupon removed its name 
from the register. On May 16, 1925, 
the oo. contracted to sell the said land to 
B. : — Held; the land in question was 
still vested in the oo.. & there would be 
a declaration that it could show a good 
marketable title . — Re Labor Papers, 
Ltd. & Button's Contract (1925), 21 
Tae. L. R. 35.— AUS. 

•d. Property subject to apparent ease- 


ments .] — Title held good, since pur- 
chaser must have haa notice from t b© 
lay out of the property, of the existence 
of the easements. — L utuenski o. 
Silverman, [1932] O. K. 396; 3 

D. L. R. 320; affd., [1932] 4 D. L. R. 
656. — CAN. 


•k. Property subject to mortgage. ] — 
The fact that the vendor of property 
encumbered by an undischarged mtge, 
has not legal power to compel the 
mtgee. to discharge the mtge. at any 
time fixed for closing the sale, does not 
affect his ability to convey the fee, if 
it oan be shown that he had obtained 
a promise from the mtgee. to dis- 
charge the mtge. at the time of 
closing, & that promise had not In 
the meantime been revoked. — G rat 

7 


t>. Chadwick (1922), 49 N. B. R. 144.— 
CAN. 

sL Part of property claimed by 
Dominion. ] — Pltf . sued for specific 
performance of an agreement of sale of 
land & land covered with water from 
him to deft. Shortly after tbo agree- 
ment, the Crown in the right of the 
Dominion of Canada had asserted a 
claim to a part of the land as having 
passed to it at Confederation, under 
sect. 1 08 of the B. N. A. Act, as part 
of a public harbour, &, on pltf.'s refusal 
to remove this objection to title, deft, 
had purported to terminate the agree- 
ment : — Held : pltf. had agreed to 
convey a good & sufficient title to the 
lands, & action dismissed. — Rodd v . 
Cronin, [1936] S. C. R. 142 ; 2 D. L. R. 
337.—4JAN. 
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1394a. Assent of representative — Adminis- 

tration of Estates Act, 1925 (e. 23), a. 36 (7)— 
Meaning of “sufficient evidence.”] — The 
words ‘ T sufficient evidence ” in Administra- 
tion of Estates Act, 1925 (c. 23), s. 30 (7), 
have not the meaning of “ conclusive evi- 
dence,” &, accordingly, the effect of the 
sub-sect, is that a purchaser may safely accept 
a vesting assent as evidence that the person in 
whose favour it was made was the person 
entitled to have the legal estate conveyed to 
him only unless & until, on a proper investiga- 
tion of the vendor’s title, facts come to his 
knowledge which indicate the contrary ; in 
which event the vesting assent cannot be 
accepted as sufficient evidenoe of something 
which he has reason to believe is not in 
accordance with the facts. — Re Duce & 
Boots Cash Chemists (Southern), Ltd.’s 
Contract, [1037] Ch. 642 ; [1937] 3 All E. R. 
788 ; 100 L. J. Ch. 387 ; 157 L. T. 477 ; 53 
T. L. R. 1000 ; 81 Sol. Jo. 651. 

1401a. Proof of ownership In fee simple — Statutory 
.declaration of rent collector.] — The exors. of a 
testator, who died in 1931, entered into a 
contract for the sale of property described’ in 
the particulars as freehold. The sale was 
to be subject to the General Conditions of 
1925. The vendors furnished the purchaser 
with an abstract of testator’s will appointing 
them his exors., but not containing any 
reference to the property. The purchaser 
objected that this was no evidence of title, 
& the vendors offered to provide a statutory 
declaration by a person that he had collected 
the rents of the property & done repairs to 
it for the testator over a period to twenty 
years. The purchaser refused to accept the 
proposed statutory declaration : — Held : the 
^proposed statutory declaration was in- 


sufficient to prove that testator had been 
seised in fee simple in possession free from 
incumbrances, Sc therefore the purchaser’s 
objection prevailed. — Re Gilbert & Foster’s 
Contract (1935), 52 T. L. R. 4. 

1401b. Deed over thirty years old — Executed under 
power of attorney — Proof of exeoutton.] — 
Upon a sale of land in 1936, the abstract of 
title commenced with a deed, dated Dec. 12, 
1900, Sc the abstract of that deed ended with 
the words “ executed Sc attested.” It sub- 
sequently appeared that this deed had been 
executed under a power of attorney. The 
vendor had made a special condition, which 
was intended to exclude any requisition 
referring to this power of attorney, out, by 
inadvertence, the condition failed to do so. 
It was contended that, as the deed was over 
thirty years old, no proof of execution was 
necessary : — Held : the purchaser was 

entitled to require an abstraot or a copy 
of the power of attorney, &, as this could 
not be done, the deposit must be returned. — 
Re Copelin’s Contract, [1937] 4 All E. R. 
447 ; 54 T. L. R. 130. 

1416a. Subsequent purchase by solicitor from 

client.] — A solr., who has been employed to 
advise on a title, cannot, on purchasing the 
land himself of his client, set up an objection, 
which he did not think of any importance 
when advising his principal. — Bbevor v. 
Simpson (1829), Tamf. 69 ; 48 E. R. 28. 

1420. Add. Annotation : — Retd, Ridley v . Oster, 
[1939] 1 All E. R. 018. 

1458a. S. P . Flood v. Pritchard (1870), 40 L. T. 
873. 

1466. After this case add : — 

.] — See, now , Law of Property Act, 

1925 (c. 20), s. 45 (4). 


Part VI. — Position of Parties Pending Completion. 


1481. Add. Annotation: — Refd. Halifax Building 
Society v . Keighley, [1931] 2 K. B. 248. 

1488a. .] — It is sometimes said that 

under a contract for the Bale of an interest 
in land the vendor becomes a trustee for the 
purchaser of the interest contracted to be 
sold subject to a lien for the purchase-money ; 
but however useful such a statement may 
be as illustrating a general principle of equity, 
it is only true if & so far as a ct. of equity 
would under all the circumstances of the case 


grant specific performance of the contract 
(per Our.). — Howard v. Miller, [1915] 
A. C. 318 ; 84 L. J. P. 0. 49 ; 112 L. T. 403, 
P. O. 

Annotation : — Reid. Central Trust ft Safe Deposit Oo. v. 

Snider, [19101 1 A. O. 260. 

1500. Add. Annotation : — Refd. Re Gillott’s Settle- 
ment, Chattock v. Reid, [1934] Ch. 97, 

1509a. .] — Puddioombe v . Bythbsea (1823), 

1 L. J. O. S. Oh. 180. 


PART V. SECT. 6, SUB-SECT. 8.-B. 

am. Proof of charge — Note, of execution 
on abstract o/t«le.Vf-HiND v. wesbrook 
(1000), 7 Terr. L.R. 10,— CAN. 


PART V. SECT. 5, SUB-SECT. 10.— 0. 

• V. Certificate that no arrears of 

income tax oumanding.) — The pro- 
duction of a oertifloate under Finanoe 
Act, 1928, a. 6, from the Revenue 
Conors, that no arrears of income tar 
were outstanding, if required by the 
purchaser, is an expense which, by 
Conveyancing Act. 1881, a, 8 (6>. must 
be borne by him, as the contract of 
sale contained no provision to the 
contrary. — Hopkins v . Gsoqhxoan, 
(19811 f. R. 186. — 01. 


PART VI. SECT. 1, SUB-SECT. 2.— A. 

1615 1L .] — The right to 

possession In the purchaser is not a 
necessary incident to an executory 
contract tor the sale of land. This 
right remains in the vendor until full 
payment of the purchase price, unless 
express provision to the contrary is 
made in the contract. — M.anbhll v. 
smith, U9311 1W.W.R, 563. — CAN, 
i*. What amount* to possession — 
Actual occupation of part ) — McKinnon 
©, McDonald (1867), 18 Gr, 152.— CAN. 

ah. Right to possession a* against 
transferee of land.) — Pltf., a purchaser 
under an agreement for the sale of 
land which provided that he should 
have the right to immediate poeaeeaion, 
entered into possession ft filed a 


caveat, claiming an interest as owner 
under the agreement. The vendor 
assigned the agreement to the M. H. Go. 
& subsequently transferred the land 
to deft. oo. which obtained a certificate 
of title subieot to the caveat, but 
acquired no rights under the agreement 
, tor sale. FltC having left the property, 
dett. oo. put dflft. into possess io n 
without the knowledge or oouaent of 
pltt Held .* pltf. was entitled to a 
Judgment declaring him entitled to 
Immediate possession of the property , A 
was entitled also to damages tor the 
wrongful user of his land, such dam a ges 
to be calculated Sc allowed up to & 
inclusive of the day of the entry of the 
Judgment. — Wxddjsll v. Ghat ^Camp- 
bell, Ltd. ft ScaBBOw, (19291 8 
STlI R. 488 i 1 W, W.klHi 68 
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1517. Add. Annotation: — Retd. Trollope (Goo.) & 
Son* v. Martyn Bros., [1934] 2 K. B. 436. 

1588. Add. Annotation : — Distd. Watson v. Davies. 
[1931] 1 Oh. 455. 

1588. Add. Annotation : — Retd. Halifax Building 
Society v. Keighley, [1931] 2 K. B. 248. 
1594. Add. Annotations: — Held. Page v. Scottish 
Insce. Oorpn. (1929), 98 L. J. K. B. 308 ; 
Sutherland v . German Property Adminis- 
trator (1933), 149 L. T. 47. 

1597a. .] — Pincke v . Ourtbis (1793), 4 

Bro. 0. 0. 333, n. ; 29 E. B. 920. 


Part VII.— Vendor ant 

1802. Add. Annotation : — Consd. Clayton v . Clay- 
ton, [1930] 2 Oh. 12. 

1822. Add. Annotation : — Refd. Flexman v. Cor* 
bett, [1980] 1 Oh. 672. 

1828. Add. Annotation : — Refd. Johnson v. Clarke, 
[1928] Oh. 847. 


1631. Add. Annotation : — Refd. Oxford Corpn. v. 

Oxford Electric Co. (1930), 143 L. T. 577. 
1640. Add. Citation .‘—[1928] Ch. 340. 

1656. Add. Annotation : — Reid. Oxford Corpn. v . 
Oxford Electric Co. (1930), 143 L. T. 577. 

1682. Add. Annotation : — Refd. Oxford Corpn. v. 

Oxford Electrio Co. (1930), 143 L. T. 577. 
1716. Add. Annotation : — Refd. Be Fenton, Ex v. 
Fenton Textile Assocn. (1930), 99 L. J. Cn. 
358. 

1780. Add. Citation .-—[1927] B. & 0. R. 137. 


Purchaser Summons. 


1832. Add. Annotation: — As to (2) Folld. Charles 
Hunt, Ltd. v. Palmer, [1931] 2 Oh. 287. 
1873. In cross-references before this case, for 
“ Ord. 63 ” read “ Ord. 58.” 


Part VIII. — Remedies under an Uncompleted Contract. 

1980. Add. Annotation : — Distd. Harold Wood] 1931. Add. Annotation: — Distd. Harold Wood 
Brick Co. v. Ferris (1936), 79 L. Jo. 448. | Brick Co. v. Ferris (1935), 79 L. Jo. 448. 


8. L. R. 627 : revsy., 119291 2 D. L. R. 
362 ; 1 W. W. R. 241. —CAN. 


PART VI. SECT. 1. SUB-SECT. 8— B. 

■1. Covenant to leave improvements — 
Liability for removal of house .} — Under 
an agreement for the sale of land, the 
registered owner being the vendor, the 
purchaser agreed for himself, his 
assigns, eto., that all improvements 

E laced on the land should remain 
hereon & not be removed or destroyed 
until final payment for the land had 
been made. Deft. P., the assignee of 
the purchaser, built a house on the 
land. P. sold the house to deft. 8., 
who was ignorant of the terms of Bald 
agreement. The house, although built 
on 8 kids, was found to have become in 
fact & within the Intention of the agree- 
ment part of the soil at the time of the 
sale to 8. The vendor obtained a final 
order for “ foreclosure," but before it 
was granted 8. had removed the house 
from the land Sc refused to return it : — 
Held .* both deft*, were liable in 
damages to the vendor for the value of 
the house at the time of its removal, 
although it was not shown that the 
land was worth less than the amount 
owing to the vendor under the agree- 
ment for sale. — Canadian Pacific Rt. 



PART VI. SECT. 1, SUB-SECT. 6. 

g L Taxes — Composition with 

tvtmtc authorities — Effect o/,V — E jeill 
«. Hunter (19284, 39 B. C. R. 396.— 
CAM, 

n t. To knowledge of vendor — 

Effect of sale on action for purchase - 
money. 1 — Reep-t representing the 
vendor, sued applt., representing the 
, fwtfiah * ~ ^ " 


, \ balance of the price 

of sale of a certain parcel of land. 
The latter denied fils liability on the 
ground that the property could not be 
transferred to him by the vendor as ft 


had been sold for unpaid taxes ; but 
the vendor contended that the pur- 
chaser was still bound because the sale 
of the property for taxes was due to 
the failure by the purchaser to pay 
them as covenanted : — Held : rosp.’s 
action should be dismissed. The 
vendor was aware that the taxes had 
not been paid & was looking to the 
purchaser for the money wherewith to 
pay them ; he had already collected 
some rent for the property which he 
waB holding as a credit against the 
taxes. Sc it can be inferred that the 
vendor anticipated that payments on 
account of taxes, when made, would 
pass through Ids hands. When, there- 
fore, the property was sold for taxes, 
it was not because the vendor was 
misled into a belief that the purchaser 
had paid or Intended to pay the taxes ; 
the vendor had been notified, 
previously to the sale for taxes, that 
the purchaser repudiated the contract 
& was looking for a refund of his pay- 
ments, & in withholding payment of 
the municipal claim the vendor acted 
deliberately, with a full knowledge of 
the facts. — Royal Trust Co. v. 
Kennedy, [19301 8. 0. R. 602 ; 4 
D. L. R. 868.— CAN. 


o i. .J — Every vendor & pur- 
chaser of land situate In Alberta must 
be held to have contracted with 
reference to Unearned Increment Tax 
Act, &, in the absenoe of an agreement 
to the contrary, there is implied in an 
agreement for the sale Sc purchase of 
such land an obligation on the vendor 
to pay or cause to be paid the portion 
of the tax payable in respect of any 
increase in value prior to the making 
of said agreement, or, at least, there is 
implied an agreement by the vendor 
that, if the purchaser pays the vendor's 
portion of the tax, the purchaser will 
be entitled to recover It from him. — 
Canadian American Trust Co., Ltd. 
St Central Properties, Ltd. r. 
McMullen, [1929] 3 D. L. R. 867 ; 2 
W. W. R. 84*: 84 Alta. L. B. 153 ; 
retup., £1929] 2 D. L. R. 665.— CAN. 


PART VI. SECT. 2, SUB-SECT. 1— A. 

■m. Lease by purchaser .] — A lease 
given by a person with only a limited 
right, e.flf. a purchaser under an agree- 
ment for sale, must be subject to tho 
tnflrmities or limitations of his own 
title. An assignment, by the pur- 
chaser, of his rights under the agree- 
ment to purchase cannot convey the 
Interest which he had vested in his 
lessee by the lease, & the fact that the 
assignment Is to his vendor makes no 
difference in this respect. — Lindsay 
v. Gibboney, [1931] 1 W. W. R. 728 ; 
revsQ.. [1931] 1 W. W. R. 618.— CAN. 


PART VIII. SECT. 1, SUB-SECT. 1.— A* 


k (p. 221) 1. Requisites of 

valid cancellation notice.] — Brown v. 
Roberts (1912), 17 B. O. R. 16.— 
CAN. 

1 i. Effect of notice ,] — The can- 

cellation clause in an agreement for the 
sale of land provided that on default 
by the purchaser “ the vendor shall bo 
at liberty to determine Sc put an end 
to this agreement ... by mailing 
... a notice . . . intimating an in- 
tention to determine this agreement " : 
— Held : under said clause the mailing 
of such a notice was not sufficient in 
itself fc o put an end to the agreement. 
The elause did not authorise the vendor 
to terminate the agreement ; it merely 
authorised him to mail a notice of his 
intention to terminate it. — Manitoba 
Farm Loans Assocjn. v. Walaoh, 
[1937 J 3 W. W. R. 690: 4 D. L. R. 
665 ; 45 Man. L. R. 444 ; 7 V. L. J. 
(Can.) 212.— CAN. 

m (p. 223) i. Implied repudiation 

by purchaser.) — Skwarchuk v. Skwar- 
CRVK, [1937] 3 W. W. R. 492 ; 7 

F. L. J. (Can.) 198.— CAN. 


m (p. 223) II. — — Fraud.)— Thom- 
ion v. Delaney, [1937] 2 D, L. R. 
>35.— CAN. 

o (p. 223) I. .]— 

Hamilton v. Taylor (1919), 47 

C P P. 145. — CAN. 




Oatea 1944a— 2091a. English and Empire Digest Supplement. 


1944a. S. P. Westerman r. Pantlin (1900), 3 
Seton on Judgments & Orders, 7th ed. 2218. 
Annotation; — Polld. Olde v. Olde. [1004] 1 Ch. 35. 

1957. Add . Annotation : — Consd. Low v . Fry 
(1935), 152 L. T. 585. 

2006. Add. Annotations : — Field. Wilson v. Balfour 
(1929), 45 T. L. R. 025 ; May & Butcher, 
Ltd. v. R., [1934] 2 K. B. 17, n. *, Trollope 
(Geo.) & Sons v. Martyn Bros., [1934] 2 

K. B. 430 ; Kahn v. Aircraft Industries 
Corpn., Ltd., [1937] 3 All E. R. 470. 

2009. Add. Annotation : — Distd. Low v. Fry (1935), 
152 L. T. 585. 

2009a. .] — Bernard v. Williams, No. 

2182, post. 

2013. Add. Annotations: — Dbtd. Bernard v. Williams 
(1928), 139 L. T. 22. Consd. Low v. Fry 
(1935), 152 L. T. 585. 

2014. Add. Annotations: — Reid. Bernard v. Williams 
(1928), 139 L. T. 22 ; Low v. Fry (1935), 162 

L. T. 585. 

2049. Add. Annotation.: — Refd. Re Sand well Park 
Cdllicry Co., Field v. The Co., [1929] 1 Ch. 277,- 
2061 . Add. Annotations : — Consd. Re Sandwell 
Park Colliery Co., Field v. The Co., [1929 J 
1 Ch. 277 ; Lock v. Bell (1930), 09 L. Jo. 219. 
Refd. Bernard v. Williams (1928), 139 L. T. 22 ; 

* Harold Wood Brick Co. v. Ferris, [1935] 2 
K. B. 198 ; Pincottv. Mo *rstons, Ltd. (1936), 
80 Sol. Jo. 207 ; Wallington v. Townsend, 
[1939] 2 All E. R. 226. 

2070. Add. Annotation : — As to (1) Refd. White v. 
Bijou Mansions, Ltd., [1938] Ch. 351. 

2080. Add. Annotation : — Distd. Re Belcham & 
Gawley’s Contract, [1930] 1 Ch. 50. 

2087. Add. Annotation : — Refd. Curtis Moffat v. 
Wheeler, [1929] 2 Oh. 224. 


2087a. Provision for alternative — Repudia- 

tion by purchaser.] — Pltf. made an agreement 
to purchase the lease of certain premises & 
paid a deposit. It was a term of the agree- 
ment that the vendors should use their best 
endeavours to obtain the landlord’s consent 
to the assignment of the lease & v if they 
failed to obtain such consent, that they would, 
at the option of the purchaser, procure a 
declaration of trust in her favour or other- 
wise deal with the same as she should direct. 
They failed to obtain the consent of the 
landlord. Pltf. did not ask for the declara- 
tion of trust, but commenced an action for 
the return of her deposit. At the trial it was 
held that the purchaser had failed to fulfil 
her part of the contract & was not entitled to 
the return of her* deposit. Upon appeal it 
was contended for pltf. that the exercise of 
the option to take a declaration of trust 
would have caused a forfeiture of the lease, 
& her failure to exercise such option did not 
therefore amount to a breach of contract : — 
Held : the inability to obtain the landlord’s 
consent was specially provided for in the 
contract, & those provisions were binding on 
both parties. There had therefore been a 
breach of contract by pltf. & the deposit 
must be forfeited. — Pincott v. Moorstons, 
Ltd., [1937] 1 All E. R. 513 ; 150 L. T. 139 ; 
81 Sol. Jo. 130, C. A. 

2091a. Default by purchaser — Liquidated damages 
less than deposit — Balance of deposit recover- 
able.]— Where on a contract for the sale of 
land a sum to be paid by way of liquidated 
damages is agreed, & is less than the deposit, 
the purchaser is, on a breach of the contract 
by him, entitled to the return of the balance 
of the deposit. — Sennett v. Rendell (1934), 
79 L. Jo. 98. 


aa I. On liability of defendant 

for costs. ] — Where a vendor suing for 
specific performance, personal Judg- 
ment, & in default of payment the 
usual relief by way of cancellation 
elects immediately on becoming en- 
titled to Judgment to take a judgment 
for cancellation, a provision for pay- 
ment of costs by the deft, personally 
on bis failure to redeem should not 
ordinarily be Included In the Judgment, 
at least where deft, has not defended 
the action. — Beaton v. Hambicki 
(Man.), [1929] 1 D. L. II. 982; 1 

W. W. It. 375.— CAN. 

•• I. .] — In an action to have 

an agreement for the sale of land 
declared determined & the payments 
made thereunder forfeited : — Jr * Id : 
a defaulting purchaser who is persisting 
In his default & refusing to perform his 
contract cannot have any relief under 
the equltablo jurisdiction of the ct. ; 
therefore defts. were not entitled to 
have the moneys paid under the agree- 
ment returned to them. — Oughton v. 
OSEFREGHY, [1931] 1 W. W. R. 604; 
2 JD. L. R. 996. — CAN. 


sm. Vendor unable to give title — 
Through purchaser's acts — Liability of 
purchaser under contract .) — Wilkin v. 
Brown (Alta.), [1927] 2D.L.R. 87.— 
CAN. 


an. Time allowed purchaser to make 
good default — Dependent on circum- 
stances. ]— Singer v. Garrett, [1929] 
4 D. L. R. 132 ; 2W.W.R. SOI ; 41 
B. C. R. 160.— CAN. 


■p. Failure to pay instalments — Pro- 
perty passing to vendor — Fixtures .) — 
The buildings in question herein which 
were erected by the purchaser under 


an agreement for sale which was fore- 
closed held to be the property of the 
vendor. — Fife v. Hrafko & Lutzak, 
[1936] 1 W. W. R. 627 ; 2 D. L. R. 
383; 6 F. L. J. (Can.) 35.— CAN. 

st. Agreement for revesting on default 
— Effect .) — Where an agreement for 
sale entitles the vendor to be revested 
in the property on dofault by the 
purchaser he need not resort to fore- 
closure or sale by public auction. — 
Blakeley v. moreash, [1937] 4 

D. L. R. 411 ; 7 F. L. J. (Can.) 166.— 
CAN. 


PART VIII. SECT. 2. SUB-SECT. 2.— A. 

1971 x. .] — In an action 

by a purchaser to have an agreement 
for the sale of land declared rescinded 
& for the return of a sum of money 
paid thereunder & another sum, which 
was an amount realised by the vendor, 
out of grain sold from the land, In 
excess of the interest payable under 
the agreement : — Held : the two items 
should be considered as a deposit & 
as part of the caah payment respec- 
tively, that the purchaser had in fact 
abandoned the land, & that through 
the failure of the purchaser to com- 
plete the vendor had suffered loss in 
an amount in exoees of the aggregate 
of said sums. Therefore, although the 
declaration of rescission, which was 
also asked for by deft., was granted, 
the claim for the return of the money 
was dismissed. — Kwara r. Piper 
(Man.), [19301 1 D. L. R. 83 ; [1929] 
SW.W.R. 392.— CAN. 


a 1. Default by vendor — Prior 

to default by purchaser. ] — Rogers & 
Brown v. Hazelhurst, [1930] 2 
D. L. R. 609 ; 65 O. L. R. 81.— CAN. 


10 


PART VIII. SECT. 2, SUB-SECT. 3.— 

C. (b). 

o. Revsd. t 33 O. L. R. 78. 

PART VIII. SECT. 2, SUB-SECT. 3.— 
C. (•). 

2062 I. Misrepresentation— Of agent 
of vendor.) — Where the ground of 
rescission of a contract for the purchase 
of land is the fraudulent misrepresenta- 
tion of the agent of the vendor, &, 
therefore, in law of the vendor himself, 
the purchaser is entitled to restitutio 
in integrum from the vendor & there- 
fore even though a deposit under the 
contract has been paid to the agent as 
“ stakeholder ** the purchaser is en- 
titled to an order for the repayment of 
the deposit by the vendor. — Swindle 
v. Knjbb (1929), 29 S. R. N. S. W. 
325 ; 46 N. S. W. W. N. 302.— AUS. 

PART VIII. SECT. 2, SUB-SECT. 3.— 
C. (h). 

bo. Deposit paid — Provision for pay- 
ment of further sum of I fixed dots — 
Failure of purchaser to pay. ) — Held: 
although the vendor had neither 
executed nor offered to execute a con- 
veyance he was entitled to sue before 
completion, inasmuch as the contract 
fixed a definite date for the payment 
& did not postpone if until completion 
or until after completion. — Perpetual 
Trustee Co. v. union Trustee Co. 
(1927), 28 8. K. N. 8. W. 222; 45 
N. 8. W. W. N. 30.— AUS. 


PART VIII. SEOT. 2, SUB-SECT. 8.— E. 

f i. .] — Where the ct. gives a 

purely equitable relief aa in the case of 
rescission of a contract 8c repayment 
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2123. Add . Annotation: — Consd. Low v. Frv 
(1935), 152 L. T. 585. 

2151. Add . Annotation : — Refd. Re Sandwell Park 
OoUiery Co., Field v. The Co., [1929] 1 Ch. 

2153. Add . Annotation : — As to (1) Consd. Re Sand- 
well Park Colliery Co., Field v. The Co., [1929] 
1 Ch. 277. 

2182. To the existing paragraph add as follows : — 
Senible : if time had not been of the essence, 
pltf. would not, in an action for recovery 


of deposit, have been entitled to rely on the 
absence of any memorandum in writing of 
the contract. 

Add. Citation : — 139 L. T. 22. 

2199. Add. Annotations : — Dlstd. Re Belcham & 

Gawley’s Contract, [1930] 1 Ch. 56. Consd. 
Ridley v. Oster, [1939] 1 All E. R. 018. 

2206a. “ Freehold decontrolled properties ” — 

Two rooms still controlled.] — In an action for 
the return of a deposit on the purchase of 
four freehold houses, the contract described 


of the moneys paid by the purchaser, 
the moneys will carry interest from the 
date of the payment until the date of 
repayment, whenever repayment takes 
place, but will not carry Interest 
as a Judgment. — Skinner v. James 
Syphonio Visible Measures, Ltd. 
(1927), 28 S. R. N. S. W. 20.— AUS. 

PART VIII. SECT. 2, SUB-SECT. 3.— G. 

•p. Form of action.) — Clarke t>. 
Anderson (1839), 4 Ont. Dig. 7210. — 
CAN. 

PART VIII. SECT. 3. 

m (p. 242) !. .)— When a 

contract of sale ft purchase Is put an 
end to by the vendor on the puronoher’s 
default, ft it is silent as to the right in 
that event to retain or recover back 
instalments of the purchase-money 
already paid, the purchaser can recover 
them from the vendor subject to the 
deduction of the amount of such loss 
as the vendor has suffered through the 

S urchaser's failure to complete. — 
TEPHKNeoN v. Bromley, [1928J 4 
D. L. R. 737 ; [1928] 3 W r . W. R. 370 : 
37 Man. L. R. 487.— CAN. 

o (p. 242) 1. .] — Hagen v. 

Ferris (1915), 31 W. L. R. 661 ; 8 
W. W. R. 1039.— CAN. 

m (p. 243) i. .]— Instal- 

ments of purchase money, other than 
the deposit payable, . upon a sale of 
land cannot be retained or recovered 
by the vendor after the contract has 
been determined by his election to 
treat the purchaser’s default as a dis- 
charge. In such a case the contract Is 
determined only in so far as it Is 
executory, & the party in default re- 
mains liable for damages for his breach ; 
nevertheless, the contract being at an 
end, instalments which ewe prepay- 
ments on account of the price of the 
land become repayable at law, in the 
absence of a stipulation to the con- 
trary. & equity relieves against such a 
stipulation. The liability of a surety 
for an Instalment is also discharged 
when the contract of sale Is so deter- 
mined, because the principal debt to 
which his obligation is accessory is 
extinguished. — McDonald v. Dennys 
Lascklles, Ltd., [1933] Argus L. R. 
381^ 7 A. L. J. 94 ; 48 C. L. R 475.— 

m (p. 243) 11. Repudiation by 

purchaser.) — Where an agreement for 
the sale of land Is silent as to what Is 
to become of Instalments of purohase- 
money already paid on the cancellation 
of the contract, the purchaser is not 
entitled to recover them from the 
vendor where the purchaser has re- 
pudiated or voluntarily abandoned the 
contract. — Great West Lipk Abs’oe 
Co. v. Prairie Developments, Ltd., 
[19281 3 W. W. R. 601.— CAN. 

■r. On cancellation — Necessity for 
express agreement. J— Cronholm d.Cole, 
[1928J 3 D. L. R. 321.— CAN. 

PART VIII. SECT. 4, SUB-SECT. 1. 

* I- Failure of vendor to perform 

condition — Condition to leave bond on 
Property .) — Freeman v. Maxwell, 
[1928] S. C. (Ct. of Seas.) 682.— SOOT. 


PART VIII. SECT. 4, SUB-SECT. 3 — 

A. (a). 

2151 vi, .] — The agree- 

ment for sale held to show an intention 
to sell the minerals as well as the 
surface ; &, since the vendor was 

unable to make title to the minerals, 
the purchaser was held entitled to 
have the vendor’s action for specific 
performance dismissed & to succeed 
on his counterclaim for rescission. — 
Kniotit Sugar Co., Ltd. v. Webster, 
[1929] 4 D. L. It. 591 ; 2 W. W. R. 
505 ; 24 Alta. L. R. 174; revsd., 

[1930] S. C. R. 518 ; 4 D. L. R. 343.— 
CAN. 

•t. Vendor unable to give title — Public 
Works Act, 1908, a. 116.1— Ui j ham v. 
Bardebs. [19271 N. Z. L. R. 722.— N.Z. 

■w. Prior sale to another purchaser.) — 
Where a vendor of land under an agree- 
ment for sale maintained in force a judg- 
ment recovered against the purchaser 
for the purchase-money he was held to 
hove thereby continued the purchaser’s 
right to pay the money, cure his default 
& reinstate the agreement ; & whore 
such in the purchaser had been 

so continued & was existing at the 
time the vendor brought suit to enforce 
a subsequent agreement with anothrr 
purchaser, deft., for the sale of the 
same land & deft, had repudiated his 
agreement promptly on discovery of 
said outstanding right in the first 
purchaser : — Held : the vendor could 
not succeed, even though he was able 
to make title at the time of the hear- 
ing. Pltf.’s position was held not to 
have been improved by a clause in the 
agreement providing for acceptance of 
title by deft. — Harvey v. Mat.anohuk, 
f 1931 ] 3 W. W. R. 596; [1932] 1 

D. L, II. 407 ; 40 Man. L. R. 78— CAN. 

■x. Sale of compartments in mauso- 
leum — Vendor unable to give possession.) 
—Action to recover the purohase- 
money alleged to be due under an 
agreement by which deft, agreed to 
purchase from pltf. co. two compart- 
ments in a mausoleum to be erected 
by said co. in the K. Cemetery. Under 
a prior agreement between pltf. co. & 
the cemetery co. the former had been 
given the right to erect the mausoleum 
on the land of the latter, ft had pro- 
ceeded with its construction. The 
agreement between pltf ft deft, pur- 
ported to entitle the latter to “ posses- 
sion ” of definitely specified portions 
of the building on* payment of the 
purchase -money : — Held . whether 
what pltf. agreed to sell ft deft, to 
purchase was an interest In land, or a 
right In the nature of an easement, or 
a licence to use the compartments 
agreed to be sold, deft, was entitled 
to repudiate the contract, since pltf. 
under its agreement with the cemetery 
co., had not, & had no right to call 
for, such a title to or right in the com- 
partments as would permit it to grant 
to deft, that unrestricted " possession ” 
which the agreement with him called 
for. Moreover, the cemetery co., 
which held the land under an agree- 
ment for sale, had not, at the time 
of the repudiation, any snch title to 
the land,* the use of part of which it 
purported to agree to give in per- 
petuity to pltf., ft through it to the 

li 


urchasers of compartments, as could 
e forced upon an unwilling purchaser. 
— Canadian Mausoleums, Ltd. v . 
Irwin, [19331 1 W. W. R. 405 ; affd ., 
[1933] 3 W. W. R. 224.— CAN. 

sz. Failure of vendor to register title. ] 
— The neglect or refusal of a vendor 
under an agreement for sale to comply 
within a reasonable time with the 
purchaser's request that he register 
his title pursuant to sect. 27 of Land 
Registry Act, R. S. B. C., 1924, 
entitles the purchaser to repudiate the 
agreement & to a decree of rescission. 
A purchaser under an agreement for 
Bale cannot obtain both rescission 
thereof ft damages. — Cox v. Whikldon, 
11934] 3 W. W. R. 145; [19351 1 

D. L. R. 8 ; 48 B. O. R. 522 — CAN. 

PART VIII. SECT. 4, SUB-SECT. 8— C. 

h i. Waiver. J — Wilcox v. 

Jewell. [19311 2 W. W. R. 460; 2 
D. L. R. 873 ; 25 Alta. L. R. 464. -CAN. 

PART VIII. SECT, 4, SUB-SECT. 3.— 
D. (a). 

p. Revsd., 15 SaHk. L. R. 410. 

r |. Walker r. 

Elliott, [1931] I D. L. It. 420 ; 06 
O. L. R. 195— CAN. 

PART VIII. SECT. 4, SUB-SECT. 3.— 

D. (b). 

f 1. In certificates -- Agree- 

ment to sell land “ as described in certifl,- 
cat€8. ,> ] — McLean r. Standard Trusts 
Co.. [1931 ] 1 W. W. R. 442 ; 2 D. L. R. 
463 ; 25 Alta. L. R. 550.— CAN. 

t I, Value of crop .) — In ascer- 

taining whether an unfounded repre- 
sentation by a buyer or seller is open to 
redress in any form, the means of know- 
ledge of the parties must be considered. 
If the misrepresentation Is on a subject 
peculiarly within the knowledge of the 
party making it ft be relied on by the 
other party It may be legally cognisable, 
but where the facts are not only avail- 
able to the other party but also he 
applies or Ip able to apply unrestricted 
moans of injury, ft is not iuduocd to 
withhold inquiry, the alleged mis- 
representation is probably no more 
than “ dealers’ talk ” In which each 
party from his own standpoint of buyer 
or seller usually Indulges. 

A purchaser of a farm sued for 
rescission of the contract of sale on the 
ground that he had been induced to 
buy by the vendor’s statement that 
the crop, which was theu out ft included 
in the sal© but not yet tbroshod, was 
worth a certain amount which, after 
threshing, proved to be excessive, to 
the extent of about two ft a half times 
its real value. The judge, who dealt 
with the representation as an innocent 
one. decreed rescission, & deft, ap- 
pealed : — Held : because of the appli- 
cation of the above principle, ft also 
because of the difficulty in finding that 
a representation of that kind was one 
which was really relied on by pltf. ft 
went to the root of tho contract, the 
appeal should be allowed. — Rahch v. 
Horne, [1930] 1 W. W. R. 816; 3 
D. L. R. 647 ; 38 Man. L. R. 600 ; 
revsg., Q929J 4 D. L. R. 809 ; 2 

W. W. R. 673.— CAN. 
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them as 44 freehold decontrolled properties,” 
& it was proved that two rooms in one of the 
houses were still controlled at the date of the 
contract, although the rest of the property 
was decontrolled : — Held : (1) deft, was not 
in a position to convey property substantially 
complying with her contract to convey decon- 
trolled premises, & therefore the contract 
was avoided altogether, <fe the purchaser was 
not bound to resort to the clause of compensa- 
tion ; (2) although value was an element to 
be taken into account in determining whether 
or not the error in description was substantial 
or material, it was not the only element, nor 
was it the dominant one, therefore, the 
contract could be avoided, even where there 
was no evidence as to the value of premises 
decontrolled as compared with the value of 
that still controlled ; (3) requisitions must 
be as to title, & questions of decontrol do 
not go to title ; (4) deft, had fundamentally 
broken her contract, &, therefore, pltf. was 
entitled to frame his action as one for the 
return of the deposit. — Ridley v . Oster, 
[1^39] 1 All E. R. 018. 

2215. Add, Annotation : — Folld. Flexman v. Cor- 
. bett, [1930] 1 Oh. 072. 

2220. Add, Annotation : — Consd. Re Belcham & 
, Gawley’s Contract, [1930] 1 Ch. 60. 

2223. Add. Annotation : — Folld. Re Belcham & 
Gawley’s Contract, [1080] 1 Ch. 60. 

2224. Add. Annotation : — Consd. Re Belcham & 
Gawley’s Contract, [1930] 1 Ch. 66. 

,2227. Add. Annotation : — Retd. Sennett v. Rendell 
(1934), 79 L. Jo. 98. 

2231. Add. Annotation: — Refd. A.-G. v. Cohen, 
[1930] 2 K. B. 246. 

2233. Add. Annotation: — Refd. A.-G. v. Cohen, 
[1937] 1 K. B. 478. 

2242a. Part of purchase-money & 

money spent on Improvements.] — Cornwall 
v. Williams (1701), Colies, 117 ; 1 E. R. 
209, H. L. 

2248a. Vendor — Notwithstanding right of 

resale.] — Deft, entered into an agreement to 
purchase certain freehold land & buildings 
together with the machinery, plant & 
utensils thereon. Clause 16 provided for 
completion on Aug. 31, 1933, with an option 
to deft, to complete earlier at a less price & 
44 if for any reason the actual completion 
of the purchase is delayed beyond Aug. 31, 
1933, then nevertheless on that date the 
urchase money . . . shall be placed on 
eposit . . . but the purchase shall in any 
event actually be completed not later than 
Sept. 16, 1933. . . Clause 10 provided : 


44 Should the purchaser fail to complete the 
said purchase in accordance with this agree- 
ment any deposit paid by the purchaser shall 
be forfeited to the vendors who may rescind 
the sale & resell the property either by public 
auction or private contract subject to such' 
stipulations as they may think fit.” Deft, 
failed to complete the purchase in accordance 
with the agreement :—-Held : the date, 
Sept. 15, 1933, fixed for completion was of the 
essence of the contract, & as deft, had failed 
to complete this purchase & had made it plain 
that he was unable to do so pltf. was entitled 
to treat the contract as broken & to claim the 
damages suffered by the breach of contraot. — • 
Hajrold Wood Brick Oo., Ltd. v . Ferris, 
[1936] 2 K. B. 198 ; 104 L. J. K~ B. 633 ; 153 
L. T. 241 ; 79 Sol. Jo. 602, C. A. 

2244a. Inaccurate plan.] — Deft, owned 

two adjacent bungalows & agreed to sell one 
to pltf. The plan to the draft contract was a 
copy of a plan of the property before it had 
been altered. According to the boundary 
shown on this plan, the property agreed to 
be sold to pltf. included a strip of land 
(called during the hearing, 44 the disputed 
strip ”) which comprised part of the oath- 
room & part of the lavatory of the other 
bungalow & some land not covered by build- 
ings on which were drains from the other 
bungalow & a coal-box for its use. Deft, 
signed the contract having neither read it 
nor looked at the plan. She had not intended 
to sell the disputed strip or any part of it. 
Pltf., however, had intended to buy part of 
it, had thought she was doing so, &, when 
deft, discovered the mistake in the plan & 
refused to complete, wished to complete on 
the footing that the boundary of the property 
was that shown on the plan. Deft, persisted 
in her refusal, & in this action pltf. claimed 
the return of the deposit which she had paid 
& damages for deft.’s breach of contract. 
Deft, counterclaimed for a declaration that 
the disputed strip was not included in the 
contract or, alternatively, for rectification. 
The counterclaim failed, since it was held 
that on the true construction of the contract 
& plan the disputed strip was included in the 
contract, & deft, had not proved that the 
parties* were ad idem &> had a common 
intention which they had not carried out, & 
she was therefore not entitled to rectification. 
There was no evidence that the value of the 
property was greater than the purchase 
price : — Held : where a vendor fails to com- 
plete for reasons other than defect in title, 
& the purchaser does not prove damages 
by way of loss of bargain, pltf. is entitled, by 
way of damages, in addition to the return 


PART VIIL SECT. 4, SUB-SECT. 3.— E. 

it. Restrictive covenant — Disclosure 
of " building covenant.**] — Certain land 
was sold subject to a special condition 
that the -sale was made “ subject to 
the existing building covenant which 
provides (inter alia) that no building 
may be erected other than of brick or 
stone or at oost of lees than £500." 
The building covenant later disclosed 
on the title further provided, " & no 
such building so erected shall be used 
or occupied for any other purpose 
than a private dwelling-house : — 
Held : the phrase ** building covenant" 
did not primarily denote a covenant 
dealing only with the construction of 
the building, but Included a covenant 


dealing with its user, 3c therefore, 
there was a sufficient disclosure by 
the vendors. — Shenstonb v. Hjbwbon 
(No. 3) (1929), 29 S. R. N. S. W. 377: 
48 N. a W. W. N. 93.— AUS. 

PART VIII. SECT. 7, SUB-SECT. 1. 

r 1. .] — A vendor suing a 

purchaser In default under an agree- 
ment tor the sale of land is entitled to 
apply for personal judgment with leave 
to issue execution thereon & with 
liberty to apply further in the event of it 
being found impossible to realise the 
amount of the judgment. This further 
relief may take the form of a sale of the 
land or rescission of the agreement, 
depending on what has been done 
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under the execution Issued on the 
Judgment.— Buckley & Schell e. 
Heckxkt, [1932] I W. W. R. 881. — 
GAN. 

PART VIU. SECT. 7, SUB-SECT. 3. 

o I. gale of hotel <fr Moenoe.}— 

Held: the measure of damages was 
the difference between the price agreed 
& the value ‘of the land considered aa a 
security for realisiiif the deficiency in 
the sum contracted to be paid, less the 
amount of the deposit paid by the 
purchaser. & the net amount of the 
compensation received by the owner 
under the Licensing AdL — Summers 
v. Cocks, fl9*8] w“ A. L. R. 1 KL- 
AUS. 
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of the deposit, to interest in respect of the 
loss of the use of the deposit & to the costs 
of approving & executing the contract, 
investigating the title & preparing the con- 
veyance, & of searches. — Wallington v. 
Townsend, [1939] Ch. 588 ; [1939] 2 All 
E. R. 225 ; 108 L. J. Ch. 305 ; 160 L. T. 
637 ; 65 T. L. R. 531 ; 83 Sol. Jo. 297. 

2266. Add. Annotation: — Folld. Harod Wood 
Brick Co. v. Ferris (1935), 79 L. Jo. 448. 
2278. Add. Annotation : — Consd. Wallington v. 
Townsend, [1939] Ch. 588. 


2277. Add. Annotation : — Refd. British Russian 
Gazette & Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated 
Newspapers, Ltd., [1033] 2 K. B. 016. 

2287. Add. Annotations : — Consd. Wallington v. 
Townsend, [1939] Ch. 588. Refd. Curtis 
Moffat v. Wheeler (1929), 98 L.J. Ch. 374. 
2306. Add. Annotations : — Consd. Wallington v. 
Townsend, [1939] Ch. 588. Refd. Curtis 
Moffat v. Wheeler, [1929] 2 Ch . 224 ; Barnes 
r. Cadogan Developments, Ltd., tl930| 1 
Oh. 179. 


Part IX. — The Conveyance 


2366* Add. Annotation : — Refd. Bernard v. Williams 
(1928), 139 L. T. 22. 

2367. Add. Annotation : — Refd. Curtis Moffat v. 
Wheeler, [1929] 2 Ch. 224. 

2379a. .] — Re Durrant & Stoner 

(1881), 18 Ch. D. 106 ; 45 L. T. 363 ; 30 
W. R. 37, C. A. 

Annotations: — Held. Re Newton’s Trusts (1882), 23 Ch. D. 

181 ; Miller v. Collins, [1896] 1 Ch. 573. 

2382. Add. Annotation Refd. General Medical 
Council v. I. R. Comrs., English Branch 
Council of General Medical Council v. Same 
(1928), 139 L. T. 225. 

2407. Add. Annotation : — Refd. Re Sharman & 
Meade’s Contract, [1936] 2 All E. R. 1547. 

2409. Add. Annotation : — Refd. Hodge? r. Jones, 
[1935] Ch. 657. 

2413a. .] — The draft conveyance of certain 

property delivered by a purchaser to a vendor 
identified the property by reference to a 
plan to be annexed to the conveyance. The 


vendor contended that the purchaser was not 
entitled to such a plan unless the purchaser 
paid the costs of the vendor’s surveyor, which 
the purchaser refused to do, & he suggested 
that the property could be satisfactorily 
identified by saying that it was known by 
a certain number in a certain street & was 
bounded by other properties similarly de- 
scribed. The purchaser took out a sum- 
mons to have the question determined : — 
Held : the duty of a vendor is to convey 
under a description which is a sufficient & 
satisfactory identification of the land sold, 
& in the present case identification by 
reference to a certain number in a certain 
streot was a sufficient & satisfactory identi- 
fication. — Re Sharman & Meade’s Con 
tract, [1936] Ch. 755 ; [1936] 2 All E. R. 
1547; 105 L. J. Ch. 280 ; 155 L. T. 277 ; 80 
Sol. Jo. 689. 

2415. Add. Annotation : — Explti. Re Sharman Sc 
Meade’s Contract, [1936] 2 All E. R. 1547. 


PART VIII. SECT. 7, SUB-SECT. 4.— 
A. (o). 

2885 1. Rcvsd., 10 Alta. L. R. 478. 

•v. Auction fees.] — Pltf., at an 
auction ol certain property, wan 
declared the purchaser, & he thereupon 
paid the deposit & the auctioneer’s 
fees, as provided by the conditions of 
sale. These conditions contained one 
In the usual form enabling the vendor 
to rescind the contract if the purchaser 
made any objection or requisition 
which the vendor was unable or un- 
willing to remove or comply with. 
The sale broke down following the 
vendor’s reply to a requisition of the 
purchaser, the vendor having added 
that if the purchaser insisted on the 
requisition he would rescind the con- 
tract, pursuant to the conditions of 
sale. This reply was, in the opinion 
of the ct., neither capricious nor un- 
reasonable. The purchaser replied 
stating that he insisted on his objection, 
& that he required the vendor to return 
the deposit & the auctioneer’s fees. 
The vendor returned the deposit, but 
not the auctioneer's fees, & the pur- 
chaser subsequently sued the vendor 
for the amount of them : — Reid : as 
the only way in which the purchaser 
could recover these fees was as damages 
for breach of contract, 8c as there had 
been no breach of contract on the 
vendors part, the claim failed. — 
M'MaHok v. Gaffney, [1930] I. R. 
576.— m* 

as. Effect on successful financing of 
building project . }— There had been 
referred to the Exchequer Ct. of 
Canada a claim by claimants for 


damages from the Crown for Its refusal 
to carry out an alleged contract for 
salo by the Crown of certain land, on 
which, combined with certain adjoining 
land, there was to be erected an office 
building, certain floors of which were 
to be loosed to the Crown : — Held : 
having regard to the terms of the claim 
as made & the form of the reference 
thereof to the Exchequer Ct., & to tho 
evidence, Insufficient weight had been 
given, in fixing the damages, to certain 
factors (including the absence of a 
lease to a certain Govt, department, on 
which proposed lease, as well as on the 
lease first above mentioned, the 
claimants had depended, as Indicated 
in their claim) tending to affect 
adversely the claimants’ successful 
financing -of the project. In fixing 
damages, the claimants were entitled 
to a valuation of possibilities or pro- 
babilities which, if becoming actualities, 
might have led to success of their 
project. — R. v . Dominion Building 
uorpn.. Ltd. & Foroje, [1936 j 
8. C. R. 338; 4 D. L. R. 18.— CAN. 

PART IX. SECT. 1. 

»w. What passes by conveyance .] — 
Buildings erected by the owner of land 
or use in the making of bricks held to 
form part of the realty, although some 
of them were attached to the land by 
nothing but their own weight. They 
therefore became the property of deft, 
who became registered owner of the 
land In pursuance of the purchase 
thereof at a tax sale under the Assess- 
ment Act. Certain machinery iff said 
buildings was also held part of the 
realty. — MoCutoheon v. Liqhtfoot, 
[1928] 2W.W.R 240.— CAN. 
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•x. .1— Wire fencing & fence 

posts erected or completed by the deft, 
while he occupied land, previously 
rented to him, as purchaser under an 
instalment agreement made with the 
Crown hela to have become part of the 
soli, 8c therefore, to have passed to 
the Crown when the deft, gave up the 
agreement & surrendered all his interest 
in the land to the Crown, & to have 
become subsequently the property of 
the pltf. when he purchased the land 
from the Crown. — L arochellk v. 
March and, [1928] 3 W. W. R. 731 . — 
CAN. 


PART IX. SECT. 6, 8rB-SECT. 1.— 
E. (a). 

•y. Description by reference to monu- 
ments.} — Apart from special statutory 
provisions, the description in a convey- 
ance of land is to be construed by 
reference to the monuments on the 
ground. — M cDonald v. Kncdskn, 
[1928] 3 D. L. R. 242 ; [1928] 2 W. W. 
R. 577.— CAN. 


PART IX. SECT. 6, SUB-SECT. 1.— 

E. (c>. 

•I. Fixtures — What are.] — On the 
question whether a certain thing is a 
fixture the position of an unpaid 
vendor with respect to a purchaser of 
the land, like that of a mtgee. with 
respect to a mtgor., is much stronger 
than that of a landlord where the thing 
is claimed bv a tenant. Since the 
intention with which the thing was 

f riaced upon the land is one of the main 
actors in determining said question 
the inference that the real Intention 
was that the thing should be a per 
manent improvement of the freehold 
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2419. Add . Annotation : — Generally , Refd. Golden 
Horseshoes (New), Ltd. v. Thurgood (1934), 
150 L. T. 427. 

2458. Add the following para. : — 

The words “ otherwise than by purchase 
for value ” in the implied covenant for title 
were not an exception from the covenant 
but were part of the covenant itself, & the 
onus was on pltf . to prove that the dedication 
was made by some person through whom the 
vendor claimed otherwise than by purchase 
for value. — Stoney v. Eastbourne Rural 
District Council, [1927] 1 Ch. 367. 

2459. Add. Annotation : — As to (3) Refd. Blay v. 
Pollard & Morris, [1930] 1 K. B. 628. 

2475. Add. Annotation : — Refd. Curtis Moffat v. 
Wheeler, [1929] 2 Ch. 224. 

2475a. Consent In favour of specified 

nominee.] — On a sale of leaseholds by an 
original lessee, completion in favour of a 
solvent nominee of the purchaser can be 
enforced, unless it is shown that the sale was 
granted upon considerations purely personal 
to the purchaser, but the purchaser must join, 
in the assignment for the purpose of guaran- 
teeing the performance of the covenants. 

Pltf. co. agreed to purchase from deft, 
property of which deft, was under-lessee. 

( Her underlease contained a covenant not 
to assign without the under-lessor's consent, 
not to be withheld in the ase of a responsible 
assignee. The under-lessor refused a licence 
to assign to pltf. co., but deft.’s solrs. were 
informed that a licence would be granted 
to complete in favour of a specified nominee. 
The licence was in fact available, but deft, 
never formally applied for it ; & ultimately 
her solrs. returned the deposit paid by pltf. 


co., who thereupon brought this action fc 
specific performance : — Held : deft, coulc 
be compelled to complete in favour of th 
specified nominee. 

Loud Cairns indeed seems to have con 
sidered that, if the phrase [subject to th 
title being approved by our solrs.] mean 
what the Ct. of Appeal thought it meant 
it would follow that the purchaser was a 
liberty through the medium of his solr. b 
decline the title from mere caprice ; but non 
of the judges accepted this extreme view 
It is reasonable, they thought, to imply gooc 
faith as a necessary ingredient. On th 
other hand, it seems to be putting an undu 
strain on the words to construe them, whe 
used by a layman, as connoting not th 
approval of his own solr., which is their plair 
ordinary meaning, but the decision of a ct 
of justice after an unknown delay & at ai 
unascertainable cost (Maugham, J.). — Curtu 
Moffat, Ltd. v. Wheeler, [1929] 2 Ch. 224 
98 L. J. Ch. 374 ; 141 L. T. 538. 

Annotation : — Reid. Caney v. Leith, [1937] 2 All E. R. 532. 

2483. Add. Annotation : — Refd. A.-G. v. Cohen 
[1936] 2 K. B. 246. 

2487. Add. Annotation : — Refd. Re Gower’s Settle 
ment, [1934] Ch. 365. 

2506. Add. Annotation : — Refd. Trollope (Geo.) I 
Sons v. Martyn Bros., [1934] 2 K. B. 436. 

2530a. Right to give directions as to application o 
purchase-money — Application of Law o 
Property Act, 1925 (c. 20), s. 27.] — R 

Wight & Best’s Brewery Co., Ltd.’£ 
Contract (1928), 73 Sol. Jo. 76. 

2564. Add. Annotation : — Consd. Tsang Chuen v 
Li Po Kwai, [1932] A. C. 715. 


ie more readily to be drawn in the case 
of a purchaser who placed the thing 
on land which he has agreed to buy or 
found it already there than it is in the 
case where the thing is placed upon the 
land by a tenant. The thing in 
question in the present case was a 
two -storey building with an attached 
lean-to, the whole resting on stones 
laid on the ground, there being a dirt 
cellar under the main building. — 
Peikoffu. Brightwell (No. 2). fl932] 
1 W. W. R. 59 ; 1 D. L. R. 732 ; 40 
Man. L. R. 124.— CAN. 

sm. Fanning mill .] — 

Banford v. Bucjkerfields, Ltd., 
[1932] 2 D. L. R. 804.— CAN. 

•n. Oil burner.] — An oil 

burner although only annexed to the 
freehold by slight attachment to the 
furnace & by pipes & wires attached 
to the walls of the house is a fixture. — 
Fess Oil Burners, Ltd. v. Mutual 
Investments, Ltd.. [1932] 2 D. L. R, 
16 : O. R. 203.— CAN. 

PART IX. SECT. 7. SUB-SECT. 1. 
tp. Provision for payment by vendor. ] 
— A purchaser is ordinarily expected 
to prepare his own conveyance, but 
where an agreement for sale provides 
that it is to ne prepared at the expense 
of the vendor, the ordinary rule does 
not apply. — Consolidated Press, 
Ltd. v. J. E. Gibson. [1933] 3 D. L. R. 
64 ; O. R. 458.— CAN. 


PART IX. SECT. 8, SUB-SECT. 8.— A. 

. . Orop -payment plan — Conversion 
crop — Liability of purchaser .] — 
roves t>. Hull (Aita.), [1826] 2 
D. L. R. 640 ; [1920] 1 W. W. R. 910. 
—CAN. 


% 


sa. Agreement by purchaser to pay a 
certain sum <Sr to take over a loan of 
specified amount — Loan of smaller 
amount — Subsequent agreement by pur- 
chaser to pay difference — Action for 
balance of purchase price.] — Lonqo- 
rardi r. Larkin 0 928), 28 S. R. 
N. a. W. 248 ; 45 N. 8. W. W. N. 04.— 
AUS 

so. Payment by instalments — Ne w 
agreement by executors — Reduction &' 
Settlement of Debts Act, 1936.] — 
SlMARD’S EXORS. V. VlOTOOR’S EXORS., 
[1937] 1 W. W. R. 121 ; 6 F. L. J. 
(Can.) 291.— CAN. 

■d. Default — Limitation of 

action.] — Resp. was the vendor o* 
the land which applt. had agreed to 
purchase in Aug. 1927 for £200, pay- 
able by a deposit of £5 & monthly 
instalments of £1. The last payment 
was made in Oct. 1927, & the action 
was oommenoed in June 1935. The 
conditions of sale provided ( inter alia ) 
that if at the end of five years from 
the date of the contraot any portion 
of the purchase-money remained un- 
paid it should at once beoome due 
& payable ; that if default should be 
made in payment of any instalment the 
vendor might rescind the contract, 
sell the land, & reoover any deficiency 
against the purchaser ; or at the 
option of the vendor the whole of tho 

C urchaae-money should immediately 
ecome due, payable & recoverable ; 
that the vendor might, without waiving 
or rescinding the contract or any con- 
dition, reoover any instalment of 

S Urchaso-money as it became due as 
! such instalment were a separate 
debt. Time was of the essence of the 
oontraot. The vendor did nothing to 
indicate any intention to exercise the 
“ option ” : — Held ; on the first default 
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in paying an instalment, the resp. hac 
tho right to sue for tho balance of tin 
debt. & tho statute then commencec 
to run. — F alzon v. Adelaide De 
velopmentOo.,Ltd., [1936] S. A. S. R 
93.— AUS. 

PART IX. SECT. 8, SUB-SECT. 8.— 
B. (a). 

sd. Judgment for payment by instal 
ments— Application for extension o, 
time — No jurisdiction to order .] — Com- 
munity Development Co., Ltd. v 
Myers, [1933] 3 W. W. R. 283.— CAN 

PART IX. SECT. 8, SUB-SECT. 3.— 
B. (o) I. 

b I: Effect of death of agent .) — 

(1) In view of the course of dealin 
adopted by the parties to an agreemen 
for the sale 8c purchase of land : — Held . 
a private banker, to whom the pur- 
chaser made the cash payment 8c the 
payment agreed to be deposited pend- 
ing the clearing of the title, was 
trustee owing duties to both parties. 

(2) A clear title was obtained by the 
banker 8c delivered to the purchaser 
but before the vendor ebtained pay- 
ment from the banker of the ml 
amount of the purchase-price depositee 
with him the banker died 8c his office 
closed its doors. The vendor, having 
failed to obtain the balance of the 
purchase-money, sued the purchaser 
therefor : — Held : the loss which ha 
occurred must be borne by the vendor. 
— Stuffco v. Fahn, [1931] 1W.W.R. 
268 ; 2 D. L. R. 237 ; 25 S. L. R. 235.— 
CAN. 

PART IX. SECT. 8, SUB-SECT. 3.— 
B. (o) ii. 

2532 i. Authority to receive purchase- 
money.) — Where the vendor's solicitor 
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Part X. — Title Deeds. 


2571. Add. Annotation: — Consd. Clayton v. 

Clayton, [1930] 2 Ch. 12, 

2576. Add . Annotation : — Refd. Clayton v . 

Clayton, [1930] 2 Ch. 12. 

2588. Add. Annotation : — Consd. Clayton v . 

Clayton, [1930] 2 Ch. 12. 

2596a. Statutory acknowledgment — Purchase from 
administrator.] — In view of Administration 
of Estates Act, 1925 (c. 23), s. 36, which pro- 
vides for the indorsement, after Jan. 1, 


1926, on the probate or Jetters of adminis- 
tration of notices of assents or conveyances 
of a legal estate by a personal representative, 
a purchaser of real estate can now require a 
vendor to include a probate or letters of 
administration in sucn statutory acknow- 
ledgment for production & delivery of copies 
of muniments of title as the vendor may be 
bound to give . — Re Miller & Pickersgill’s 
Contract, [1931] 1 Ch. 511 ; 100 L. J. Ch. 
257 ; 144 L. T. 635. 


Part XI. — Position of Parties after Completion. 


2602. Add. Annotation : — Consd. Re Union of 
London & Smith’s Bank, Ltd. Conveyance, 
Miles v. Easter, [1933] Ch. 611. 

2605. Add. Annotation : — Aprovd. Re Union of 
London & Smith’s Bank, Ltd. Conveyance, 
Miles v. Easter, [1933] Ch. 611. 

2605a. .] — Where on a sale other- 

wise than under a building scheme a restric- 
tive covenant is taken, the benefit of which 
is not on the sale annexed to the land retained 
by the covenantee so as to run with it, an 
assign of the covenantee’s retained land can- 
not enforce the covenant against an assign 
(taking with notice) of the covenantor unless 
he can show (i.) that the covenant was taken 
for the benefit of ascertainable land of the 
covenantee capable of being benefited by 
the covenant, & (ii.) that he (the cove- 
nantee’s assign) is an express assign of the 
benefit of the covenant. But when the cove- 
nantee has once parted with the whole of 
his retained land he cannot thereafter 
effectually assign the benefit of the covenant. 
— Re Union op London & Smith’s Bank, 
Ltd.’s Conveyance, Miles v. Easter, [1933] 
Ch. 611 ; 102 L. J. Ch. 241 ; 149 L. T. 82, 
C. A. 

Annotations : — Consd. Drake v. Gray, [1936] 1 AH E. R. 3B3; 
Refd. Re Rutherford’s Conveyance, Goadby v. Bartlett, 
[1938] Ch. 396. 

2606. Add. Annotation : — Refd. LawTence v. South 
County Freeholds, Ltd., [1939] Ch. 656. 

2608a. Covenant by vendor to cleanse cesspool — 
Work carried out by local authority — Rate 
levied on purchaser — Liability of vendor for 
reimbursement.] — M us sett v. Standen 

(1935), 79 Sol. Jo. 816. 

2614. Add. Annotation : — Refd. Grant v. Edmond- 
son (1930), 143 L. T. 749. 

2615. Add. Annotation : — Consd. Grant v. Edmond- 
son, [1931] 1 Ch. 1. 


2617. Add. Annotation : --Generally, Refd. Re 
Rutherford’s Conveyance, Goadby v. Bart- 
lett, [1938] Ch. 390. 

2618. Add. Annotations: — Consd. Grant v. Edmond- 
son. [193]] 1 Ch. 1. Refd. Whitliam v. 
Bullock, [1939] 2 K. B. 81. 

2623a. .] — Carpenters Estate, Ltd. v. 

Davies, [1940] 1 All E. R. 13. 

2623b. Covenant for joint user of elstern — Con- 
struction.] — Hey v. Appleyard (1855), 24 
L. T. O. S. 310. 

2625. Add. Annotation : — Consd. Re Belcham & 
Gawley’s Contract, [1930] 1 Ch. 66. 

2626. Add. Annotations : — Consd. Re Union of 
London & Smith’s Bank, Ltd. Conveyance, 
Miles v. Easter, [1933] Ch. 611. Refd. Clore 
v. Theatrical Properties, Ltd., & Westby & 
Co., [1936] 3 All E. R. 483, Re Rutherford’s 
Conveyance, Goadby v. Bartlett, [1938] Ch. 
396. 

2633. Add. Annotation ; — Refd. Hodges v. Jones, 
[1935] Ch. 657. 

2633a. Covenant by purchaser with 

himself & others — Effect of Law of Property 
Act, 1925 (c. 20), s. 82.]— In 1904, three 
persons, B., H. & S., were the tenants in com- 
mon in fee simple of certain land intended to 
be laid out in plots as a building estate. 
After several sales had taken place, the 
remainder of the land was in 1906 offered for 
sale by auction subject to certain stipula- 
tions, one of which was that every purchaser 
should covenant with the vendors, & so that 
every person for the time being entitled to 
any estate in the lands should have a right to 
the observance of such stipulations so far as 
they related to the covenantors’ property or 
plot or plots as follows, namely ( inter alia) t 
that not more than two dwelling-houses 
should be erected on any one plot. None of 
the property was sold at this auction, but in 


appropriated the purchase -money to 
his own use : — Reid : the solr. was 
agent for the vendor, who must bear 
the loss. — O herseman v. Corey (1913), 

CAN ‘ ^ 469 1 15 D * L * R * 445 -— 

_ sg . Payment to solicitor by cheque — 
Conversion by solicitor — Effect on riaht 
of action. ]— -Lewib v. Jey, [19341 3 
D. L. B. 238 ; O. R. 307.— CAN. 


PART IX. SECT. 8, SUB-SECT. 8.— 
D. (a). 

•b. Conveyance to trustee — Agreement 


for sale by holders of equitable estate — 
Party entitled to purchase-money.]— 
Draper v. Radenhurht (1892), 21 
S. O. R. 714.— CAN. 


PART XI. SECT. 2, SUB-SECT. 
2 $ 3 D. L. R.,491 ; 


. 307 ; 23 Alta. L. R. 474.— 

CAN. 

so. Covenant against assignment — 
Waiver.] — Peikoft v, Paisjtcr, 
Brjqhtwell v. Pkieoff, [1929] 4 
D. L. R. 1077 ; 1 W. W. R. 931 ; 38 
Man. L. R. 151.— CAN. 
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PART XI. SECT. 2. SUB-SECT. 8.—B. 

n i. Covenant for supply of water. ] 

— Rosamund v. Forgie (1871), 18 
Gr. 370.— CAN. 

PART XI. SECT. 2, SUB-SECT. 3.~ 

C. (a). 

•o. What is building scheme .} — A 
building restriction contained in a 
deed affecting only two parcels of land 
is not a building scheme . — Re 
Consolidated Rule 803 & Pxdoron, 
11938] 3 D. L. R. 494.— CAN. 
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Feb. 1907, B., H. So S. (the vendors) sold to 
one of themselves, namely, B., Lots 23, 24 
So 25, & 45 to 51 inclusive. These lots were 
conveyed by two separate conveyances each 
dated Feb. 20, 1907. The habendum in each 
conveyance to B. was in each case to be, 
“ subject nevertheless to the , . . covenants 
by the purchaser (i.e., B.) hereinafter con- 
tained.** These were in each case as follows : 
“ The purchaser . . . doth hereby for him- 
self . . . covenant with the vendors . . . 
(owners for the time being of any of the lands 
now or formerly part of the vendors’ estate 
of which the said hereditaments form part 
So so that every person for the time being 
entitled to any estate in any such lands shall 
have a right to the observance So fulfilment 
of the stipulations in Part II. of the second 
schedule so far as they relate to the said 
hereditaments . . . hereby granted) that the 
stipulations last aforesaid shall be observed 
so far as they relate to the hereditaments 
last aforesaid.” This Part II. contained 
( inter alia) the covenant referred to as one 
of the stipulations in the above-mentioned 
conditions of sale. In July, 1907, B., H. & 
8. sold to pltf. part of the property offered 
for sale by auction in 1906, namely, Lot 26 So 
part of Lot 27. Pltf. covenanted with the 
vendors to perform So observe certain stipula- 
tions therein set out which were ( inter alia) 
similar to those in the particulars So con- 
ditions above referred to in the abortive sale 
by auction in 1906. Further lots were sub- 
sequently sold by B., H. So 8. to various 
purchasers. In 1933, B. agreed to sell part 
of Lot 25 (the remainder having been 
previously disposed of) to deft., So the land 
was duly conveyed without any reference to 
the stipulations sought to be imposed by the 
conveyance to B. in Feb. 1907. Deft, having 
commenced to erect four houses on his plot 
of land, pltf. began an action for an injunction 
to prevent him from erecting more than two 
houses, So for damages: — Held: (1) on the 
question whether a building scheme existed 
when pltf. purchased his land in July, 1907, 
& if so, to what land it related ; as regards the 
covenants contained in the conveyance by 
B., H. & 8. to B. alone in Feb. 1907, although 
they were in form with B., H. So 8. jointly, 
So although each of the covenantors had at 
that time a separate interest in the land 
retained, it was not possible to treat them as 
joint So several, So they were therefore void So 
unenforceable at the time they were entered 
into. It followed therefore that no restric- 
tive covenants were in existence relating to 
any part of the land offered at the 1906 auction 
at the date when pltf. purchased his plots in 
July, 1907 ; & as no subsequent covenants 
were entered into, no building scheme ever 
therefore came into existence ; (2) there was 
nothing in Law of Property Act, 1925 (c. 20), 
s. 82, which would enable the ct. to hold that 
what was insufficient to create a scheme in 
I907| must by virtue of the sect, be deemed 
from Jan. 1, 1920, to have constituted a 
building scheme as from the earlier date or 
any intermediate date. The action therefore 
failed. — Ridley v. Lee, [1935] Oh. 591 ; 


104 L. J. Oh. 304 ; 153 L. T. 437 ; 51 T. L. R. 
304 ; 79 Sol. Jo. 382. 

2634a. .]-^-Lawrence v . South County 

Freeholds, Ltd., No. 2729a, post 

2641. Add, Annotations: — Consd. Lawrence v. 
South County Freeholds, Ltd., [1939] Ch. 
656. Refd. Ridley v. Lee, [1935] Ch. 591. 

2645. Add. Annotation: — Reid. Hodges v. Jones, 
£1935] Ch. 057. 

2646. Add. Annotations : — Consd. Lawrence v. 
South County Freeholds, Ltd., [1939] Ch. 
650. Refd. Chatsworth Estates Co. v. Fewell, 
[1931] 1 Ch. 224 ; Ridley v. Lee, [1935] Ch. 
591 ; White v . Bijou Mansions, Ltd., [1938] 
Ch. 351. 

2658a. Separate covenant with assignees of vendor 
— Owners of adjacent land — Enforcement by 
successors.] — By a conveyance dated Apr. 21, 
1887, So made between the Ecclesiastical 
Conors, for England of the one part So one 
H. G. G. of the other part, a freehold house 
So land known as “ W. H. House *’ were con- 
veyed to H. G. G. By the conveyance 
H. G. G. for himself So his assigns So to the 
intent So so as to bind not only himself 
. . . but also all future owners & tenants of 
the said land thereby conveyed or any part 
thereof So so that the obligations, provisions 
& restrictions thereinafter expressed & con- 
tained might run with & bind the said land 
every part thereof into whosesoever hands 
the same might come covenanted with the 
Ecclesiastical Comrs. So their successors So 
also as a separate covenant with their assigns 
owners for the time being of the lands adjoin- 
ing or adjacent to the said land thereby con- 
veyed to observe So perform a number of 
restrictive covenants. There was no build- 
ing scheme affecting W. H. House or the 
surrounding land. There were several other 
plots of freehold land & houses adjoining 
or near to W. H. House which had been 
conveyed by the original vendors, the 
Ecclesiastical Comrs., to various purchasers 
before the date of the conveyance of Apr. 21, 
1887, & had subsequently been assigned by 
those purchasers. The estate owners of 
W. H. House So land took out an originating 
summons for a declaration that the said 
house & land were no longer subject to any 
of the restrictive covenants contained in the 
1887 conveyance, or in the alternative that it 
might be determined whether the said 
restrictive covenants or any So which of 
them were enforceable, & if so by whom. 
Resps. included the successors in title to 
some of the houses So land which had been 
sold by the Ecclesiastical Comrs. before the 
date of the deed of Apr. 21, 1887. Some of 
these adjoined W. H. House So land So others 
were near but not actually adjoining thereto: — 
Held : on the true construcflon of the 
covenant, the land referred to as “ adjacent ” 
included certain plots of land near to but not 
adjoining W. H. House, So the original 
covenantees who were purchasers of the land 
so held to be adjoining or adjacent to W. H. 
House So the present owners of such land were 
entitled to enforce the covenants, although 
the original covenantees were not parties to 


PART XI. 8BCT. 8, SUB-SECT. 4.— A. 

«L Jurisdiction of Municipal St 
Public Utility Board .) — Although the 


Municipal & Publio Utility Board is 
empowered to vary or vacate building 
restrictions, it has no Jurisdiction to 
set aside or vary a Judgment of the ct. 
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giving effect to such a restriction.— 
RUMBLE r. ROWLXN, [1935] 1 W. W, R. 
837 ; ID. L R. 438; 43 Man. L. fC 
116— —CAN. 




▼ol. XL.— Sale of Land. Cases 2658a — 2866b, 


the conveyance of Apr. 21, 1887. — Re 

Ecclesiastical Comes, foe England’s Con- 
veyance, [1936] Ch. 430 ; 105 L. J. Ch. 

168 ; 165 L. T. 281. 

Annotation : — Bold. White v. Bijou Mansions, Ltd., [1937] 
3 All E. R. 269. 

2668b. Reference to restrictions In parcels — No 
covenant.] — By a contract of sale made in 
Apr. 1920, R., the owner of an estate then 
partly freehold but mainly copyhold, con- 
tracted to sell it to D. for £9,000, of which 
£3,000 was to be paid by June 26, 1920, & 
the balance on June 30, 1925. In July, 1925, 
before this purchase had been completed, D. 
agreed to sell part of the land to G., subject 
to certain restrictions set out in the sched. 
to the contract. On Nov. 27, 1925, in 
pursuance of this contract R. at the request of 
D. conveyed the land, which was enfranchised 
copyhold, to G. in fee subject to these 
restrictions. The conveyance contained no 
covenant by any party to observe the 
restrictions, & was not executed by G. 
By a subsequent deed of the same date R. 
conveyed the remainder of the land to D. 
without mention of any restrictive covenants. 
In 1927 D. conveyed the bulk of the land 
vested in him, which included a house & 
grounds known as Boxdale, to G. A. B. in fee, 
& by a deed of 1935 G. A. B. conveyed the 
same to deft, in fee, & each of those convey- 
ances contained the words in the parcels 
“ together with the benefit of the covenants, 
restrictions and stipulations contained in or 
imposed by the deeds specified in Part I. of 
the Sched. hereto,” which included the 
above-mentioned deed of 1925. The vendor 
R. having died in Dec. 1927, by a deed of 
Nov. 1937, his legal personal representa- 
tive purported to assign to deft, the full 
benefit & the fee simple of all the covenants, 
restrictions & stipulations contained in or 
to be implied from the conveyance of Nov. 27, 
1925: — Held: (1) the equitable obligation 
which rested upon G. in respect of the land 
conveyed to him was not a covenant the 
benefit of which D. could assign to a successor 
in title ; (2) there was no certainty as to the 
parties to any covenant or agreement implied 
by the restrictions, or as to the land intended 
to be thereby benefited ; (3) R. having parted 
with the whole of the land subject to the 
burden, or entitled to the benefit of such a 
covenant, in 1926, his legal personal repre- 
sentative had nothing which he could 
effectively assign in 1937. Therefore G. 
was entitled to a declaration under Law of 
Property Act, 1925 (c. 20), s. 84 (2), that the 
land conveyed to him in 1925 was not sub- 
ject to any of the restrictions contained in the 
sched. of the conveyance to him . — Re 
Rutherford’s Conveyance, Goadby v. 
Bartlett, [1938] Ch. 396 ; [1938] 1 All E. R. 
495 ; 108 L. J. Ch. 70 ; 158 L. T. 405 ; 54 
T. L. R. 420 ; 82 Sol. Jo. 195. 


2661. Add. Annotation : — Refd. Hodges v. Jones, 
[1935] Ch. 657. 

2664. Add. Annotations: — As to (1) Folld. Re 
Sunnyfield, [1932] 1 Ch. 79. Consd. Re 
Union of London <& Smith’s Bank, Ltd. Con- 
veyance, Miles v. Easter, [1933] Ch. 611. 
Distd. Re Ballard’s Conveyance, [1937] Ch. 
473. As to (2) Refd. Drake t>. Gray (1936), 
165 L. T. 145 ; Zetland (Marquess) & Zetland 
Estates Co. v. Driver, [1937] 3 All E. R. 795. 


Generally , Refd. Lawrence v. South County 
Freeholds, Ltd., [1939] Ch. 656. 

2665. Add. Annotations : — As to (2) Folld. Re 

Sunnyfield, [1932] 1 Ch. 79. Generally , 
Refd. Lawrence v. South County Freeholds, 
Ltd., [1939] Ch. 656. 

2665a. Of part of land retained.] — In a 

deed by which certain lands held by trustee 
on trust for sale were partitioned among the 
beneficiaries the trustees “ for themselves 
& their assigns to the intent & so that the 
covenants hereinafter contained shall be 
binding on the lands & premises hereby 
assured into whosesoever hands the same may 
come . . . covenant with the respective 
parties ... & other the owners or owner for 
the time being of the remaining heredita- 
ments so agreed to be partitioned as afore- 
said & not hereby assured that the trustees 
their heirs & assigns will at all times hereafter 
perform & observe the restrictions & stipula- 
tions set out in the said sched. hereto so far 
as they concern the lands hereby assured.” 
One of the restrictions as sot out in the sched. 
prohibited the erection on any plot of a house 
of less than a defined cubical content. Pltf. 
purchased a strip of one portion of the 
petitioned land, & deft, purchased a strip 
of another portion. Deft, having erected a 
house on the land purchased by her of less 
than the defined cubical content, pltf. 
claimed a declaration that he was entitled 
to enforce the restrictive covenant against 
her: — Held: the words “the owners or 
owner for the time being of the remaining 
hereditaments bo agreed to be partitioned as 
aforesaid ” showed a clear intention to annex 
the covenant tp each & evevy portion of the 
partitioned land ; the benefit of the covenant 
ran with each & every pari of the land ; <fc 
therefore pltf. was entitled to the declaration 
claimed & to an injunction restraining any 
further breach. — Drake v. Gray, [1936] Ch. 

' 451 ; [1936] 1 All E. R. 363 ; 105 L. J. Ch. 

233 ; 155 L. T. 145, C. A. 

2665b. — .} — In 1928 the late Marquess of 

Zetland, being tenant for life of settled land, 
sold & conveyed in fee simple pari of the 
settled land, known as No. 200 Lord Street, 
Kedcar, to a purchaser, who by the convey- 
ance entered into a covenant with the 
vendor (declared to be for the benefit A 
protection of such part or parts of the 
settled land as should for the time being 
remain unsold or as should ha\\j been sold 
by the vendor or his successors in title with 
the express benefit of the covenants) that 
( inter alia) “ no act or thing shall be done or 
permitted thereon which in the opinion of the 
vendor may be a public or private? nuisance 
or prejudicial or detrimental to the vendor & 
the owners or occupiers of any adjoining 
property or to the neigh bourhood.” The 
term “ vendor ” was to include, where the 
context so admitted, his successors in title. 
Certain parte of the unsold land were con- 
tiguous to No. 200 Lord Street & others were 
more than a mile distant. In 1929, on the 
death of the vendor, the first pltf. became 
entitled in possession as tenant in tail paale to 
the unsold part of the settled land. In 
1035 No. 200 Lord Street was conveyed to 
the first deft., & after that date he Si the 
second deft, used the premises for the sale 
of fried fish for consumption off the premises. 


17 



Cases 8668 b— 8898 . English and Empire Digest Supplement. 


In 1930 the first pltf., being of opinion that 
this user was detrimental to the amenities of 
the neighbourhood & his own property, 
brought an action to restrain defts. from {inter 
alia) using any part of the premises for frying 
fish or other substances for consumption off 
the premises: — Held: (1) in forming his 
opinion the first pltf. was in no sense per- 
forming a judicial or quasi- judicial function 
& was under no obligation to give defts. an 
opportunity of being heard ; (2) on the true 
construction of the covenant only such acts 
or things as were, in the opinion of the vendor 
or his successors in title, injurious to the 
unsold land were within the covenant ; 
(3) the rule against perpetuities did not apply 
to the covenant ; (4) as the covenant was, in 
effect, expressed to be for the benefit of the 
whole or any part or parts of the unsold 
settled property, & not merely for the benefit 
of the whole land, In re Ballard's Conveyance , 
[1937J Ch. 473; Digest Supp., was no 
authority against the enforceability of the 
covenant ; (6) the injunction must be limited 
to fried fish & the words “ other substances ” 
deleted, because the opinion of the first pltf.’ 
was confined to fried fish ; (0) the period of 
, the injunction must be confined to so long 
as the first pltf. or some other successor in title 
of the late Marquess should retain unsold 
* any part of the settled property for the benefit 
of which the covenar t was imposed. — 
Zetland (Maroitess) v. Driver, [1939] Ch. 
1 ; [19381 2 All E. R. 158 ; 107 L. J. Ch. 310 ; 
158 L. T. 450 ; 54 T. L. It. 594 ; 82 Sol. Jo. 
293, C. A. 

Annotation : — Gone, rally, Refd. Re Heywood’e Conveyance, 
Cheshire Lines Committee v. Liverpool Corpn., [1938] 2 
All E. R. 230. 

2667. Add, Annotations : — Consd. Re Union of 
London & Smith’s Bank, Ltd. Conveyance, 
Miles v. Easter, [1933] Ch. 011 ; Clore v. 
Theatrical Properties, Ltd., & Westby & Co., 
[1930] 3 All E. R. 483. Refd. Grant v. 
Edmondsbn (1930), 143 L. T. 749 ; Leney 
(Alfred) <fc Co. u. Whelan (1930), 20 Tax Cas. 
321. 

2674. Add. Annotation :■ — Consd. White v. Bijou 
Mansions, Ltd., [1938] Ch. 351. 


2675a. Must concern whole land.] — Where a 

restrictive covenant purports to have been 
annexed to land so as to run with it, & does 
not in fact “ concern or touch ” the whole 
of the land, the annexation is ineffective, & 
the covenant does not run with the land & 
cannot be enforced by any owner of the land 
other than the covenantee. Even if there 
is some part of the land which the covenant 
does “ concern or touch,” the ct. will not 
sever it & treat it as annexed to that part. — 
Re Ballard’s Conveyance, [1937] Ch. 473 ; 
[1937] 2 All E. R. 091 ; 100 L. J. Ch. 273 ; 
157 L. T. 281 ; 53 T. L. R. 793 ; 81 Sol. Jo. 458. 

Anotation : — Distd. Zetland (Marquess) r. Driver, [1939] 
Ch. 1. 

2683a. .] — Stevens v . Willing <fe Co., 

Ltd. (1929), 107 L. T. Jo. 178 ; 67 L. Jo. 223; 
[1929] W. N. 53. 

2683b. Coal-shed.] — Certain property was 

sold subject to a restrictive covenant which 
provided that the owner for the time being 
would not at any time erect any building on 
a certain part of the property. There was a 
coal-shed, a wooden structure on a concrete 
foundation, on part of the premises not 
subject to the covenant. The owner of the 
land had this shed carried to the part of the 
premises subject to the covenant, where it 
stood directly on the ground without any 
foundations : — Held : the owner had not 
erected a building within the covenant. — 
Gardiner v. Walsh, [1936] 3 All E. R. 870 ; 
81 Sol. Jo. 35. 

2686. Add. Annotations : — Folld. Re Sunnyfield, 
[1932] 1 Ch. 79. Consd. Re Union of London 
& Smith’s Bank, Ltd. Conveyance, Miles v . 
Easter, [1933] Ch. 011 ; Drake v. Gray, [1936] 
1 All E. R. 303 : Lawrence v. South County 
Freeholds, Ltd.. [1939] Ch. 050. * Refd. Leney 
(Alfred) & Co. v. Whelan (1930), 20 Tax Cas. 
321. 

2697. Add. Annotation : — Refd. A.-G. v. Poole 
Corpn., [1938] Ch. 23. 

2698. Add. Annotation : — Consd. Sunderland & 
South Shields Water Co. v . Hilton (1928), 97 
L. J. K. B. 616. 


PART XI. SECT. 2, SUB-SECT. 4.— B. 

2066 vlll. .] — Wanek v. 

Thols. ri9281 2 D. L. R. 793 : 1X9283 1 
W. W. R. 903. — CAN. 

2666 ix. .1 — A provision 

in an agreement for the sale of land 
that no assignment thereof by the 
purchaser shall be valid unless for the 
purchaser's entire interest & unless 
approved by the vendor in writing. Is 
binding on any one who claims against 
the vendor through the purchaser : & 
a person who, without the vendor's 
knowledge, has entered into an agree- 
ment with the purchaser which does 
not satisfy said requirements cannot 
acquire thereunder any right against 
the vendor which mil affect pre- 
judicially the vendor's rights under his 
contract, jor in the land covered by 
that contract ; &, therefore, be oannot 
maintain a caveat against the vendor. — 
MoAvoy v. Royal Bank of Canada 
& Interior Trust Co., 119331 3 
W. W. R. 433.— CAN. 

PART XI. SECT. 2. SUB-SECT. 4.- 

o. <»! i. 

d I. “ Sunroom ” — Whether 

verandah or porch.] — Re Campbell & 
Oowdy. [1928] 1 D. L. R. 1034 ; 61 
O. L. R. 645.— CAN. 


d Li. “ Duplex house ” — Whether 

detached residence.] — Re Toronto 
General Trusts Corpn. & Crowley, 
[1928] 4 D. L. R. 609 ; 62 O. L. R. 
593.— CAN. 


PART XI. SECT. 2, SUB-SECT. 4.- 
0. (a) li. 

•z. Covenant to erect " house " — 
Garage .] — Pltf. & another sold certain 
property to deft, subject to the con- 
dition that deft, erect a house of certain 
value thereon which would not be 
within less than six feet from the west 
side of the lot so sold : — Held : the 
word “ house " as so used included the 
ordinary outbuildings, &, therefore, 
pltf. was entitled to an injunction 
restraining deft, from proceeding with 
the building of a garage. — Millikbn 
t. Young. 11928] 3 w7\V. R. 547 ; on 
appeal. [1929] 3 D. L. R. 64 ; 1 W/W. R. 
213 ; 23 S. L. R. 370.— CAN. 

sd. Covenant to build only double- 
fronted house — Double-fronted villa con- 
taining two dwellings.] — A restrictive 
covenant attached to certain land 
prevented the erection on the land of 
any buildings “ except a double- 
fronted house with out-buildings for 
residential purposes." It was pro- 
posed to erect on the land a double- 
fronted villa, consisting of two dwell- 
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ings under the same roof, separated 
vertically by a dividing wall which 
afforded no means of communication 
between the two dwellings, each 
dwelling being self-contained & having 
a separate means of entrance : — Held : 
the erection of the building would not 
constitute a breach of covenant. — 
Munns v. Watson, [1937] V. L. R. 
178 ; 43 Argus L. R. 235.— AUS. 


PART XI. SECT. 2, SUB-SECT. 4.— 
C. (a) Hi. 

2698 I. What constitutes breach — 
Restriction to single dwelling — Block of 
flats. 1 — A building two storeys in 
height & structurally divided into eight 
self-contained flats, with a carriage- 
way or passage in the middle of the 
building, A a roof as one constructional 
unit over all, & having the entrances 
to all the flats contained In a common 
portico, constitutes more than " one 
house ’ within the meaning of a 
covenant not to erect more than one 
house . — Ex p. High Standard Con- 
structions, Ltd. [1928), 29 S. R. 
N. S. W. 274 ; 46 N. a W. W. N. 75.— 
AUS. 

2698 ii. The 

owners of a suburban property laid 
out the lands for sale in lots according 
to a plan of subdivision. Lots were 
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2700* Add . Annotations : — Distd. Sunderland & 
South Shields Water Co. v. Hilton (1928), 97 
L. J. K. B. 618. Retd. Towle v. Improved 
Industrial Dwellings Co., [1931] 1 K. B. 263. 

2701a. Covenant against building bungalow— 
Meaning of “ bungalow. "] — A conveyance 
contained a covenant by the purchaser “ not 
to erect more than one bungalow ” on the piece 
of land conveyed : — Held : a bungalow was 
a budding of which the walls, with the 
exception of any gables, were no higher than 
the ground floor, A of which the roof started 
at a point substantially not higher than 
the top of the wall of the ground floor, & that 
it was immaterial in what way the space in 
the roof of the building so constructed was 
used. — Ward v. Paterson, [19291 2 Ch. 396 ; 
46 T. L. R. 619 ; 98 L. J. Ch. 446; 141 L.T. 683. 

2708. Add. Annotation : — Refd. Hodges v. Jones, 
[1936] Ch. 667. 

2706a. .]— Pltf. A deft, both derived title to 

their respective properties from a common 
predecessor who on his own purchase of both 
properties in 1876 had covenanted with his 
vendors not to erect any dwelling-house at a 
less cost price than £1,200. In 1927 deft, 
built houses at prices exceeding these 
amounts, but these houses, owing to the great 
increase of building prices since 1876, were 
not of the type indicated by the prices of that 
date. Pltf. sued for an injunction : — Held : 
even if pltf. had been entitled to enforce the 
1876 covenants against deft., failing allega- 
tion A proof of a building scheme a t that date, 
he could not do so, deft, had not in fact broken 
those covenants, which, on construction, 
related to the building prices ruling at the 
time the houses were actually erected. — 
Grant v. Derwent, [1928] Ch. 902 ; 97 

L. J. Ch. 434 ; 73 Sol. Jo. 69 ; 27 L. G. It. 
139 ; affd. on other grounds , [1929] 1 Ch. 
390, C. A. 

2711. Add. Annotation : — Refd. White v. Bijou 
Mansions, Ltd., [1937] 3 All E. R. 269. 

2719. Add. Annotation : — Refd. Lawrence v. South 
County Freeholds, Ltd., [1939] Ch. 656. 

2722. Add. Annotation : — Distd. Re Union oi 
London A Smith’s Bank, Ltd. Conveyance, 
Miles v. Easter, [1933] Ch. 611. 

2724a. Jobbing builder.] — Pltf. A deft. 

occupied adjoining houses included within 
a building scheme, & the restrictions were 
enforceable by either of them against the 
other. The material restriction was that on 
no lot should any building be erected as a 
shop, warehouse or factory, or any trade or 


manufacture be carried on or any operative 
machinery be fixed or placed. Deft, was a 
jobbing builder, & placed ladders, planks, 
sand & such like against the side of the wall 
of pltf.’s house. At the rear of the house, 
deft, had erected a shed touching, or nearly 
touching, pltf.’s garden wall. In front of 
the shed was a lean-to sloping away from 
pltf.’s wall. It was closed on one side by 
the fact that it joined the shed, but was 
otherwise open. This was used as a store for 
builders’ fittings. Pltf. brought this action 
alleging a technical trespass, damage by 
damp through the pointing being injured by 
these articles, & breach of the restrictive 
covenant by the erection of a warehouse 
& the carrying on of a trade. Deft, alleged 
that the covenant was no longer binding, 
owing to the change in tho character of the 
neighbourhood : — Held : (1) deft, was carry- 
ing on a trade within the meaning of the 
covenant, as the business of a jobbing builder 
involved the buying A selling of materials, 
A pltf. was entitled to an injunction ; (2) the 
neighbourhood, being still mainly residential, 
bad not suffered such a chango as would 
release the covenant . — W kstripp v. B aldock, 
[1939] 1 All E. R. 279 ; 83 Sol. Jo. 192, C. A. 

2728. Add. Annotation: — As to (3) Distd. Re 
Union of London A Smith’s Bank, Ltd. Con- 
veyance, Miles v. Easter, [1933] Ch. 611. 

2729a. Covenant permitting “ school 99 — 

School of music.] — In 1843 an area of several 
acres of land at Brighton was conveyed to 
W., who then proceeded to develop it by lay- 
ing out a crescent of houses of uniform design 
with gardens between tho houses A a public- 
road. W. agreed with S. to grant a building 
lease of a plot marked on a contemporary plan, 
for the erection of two houses on the plot-, at a, 
minimum cost of £000 each. Tho agreoment 
provided that such lease was to contain 
certain covenants by the lessee, one of which 
was not to carry on or permit to be carried 
on on the premises any trade or business 
excepting only that of a school or seminary, 
surgeon or apothecary. W. also agreed that 
every lease A conveyance of the remaining 
ground fronting on to the crescent should 
contain similar stipulations A agreements 
by himself for assuring uniformity A that 
similar covenants should be entered into by 
the intending lessees A purchasers. In 
1844 W. entered into an agreement with I*, 
for the building of three houses on one plot. 
This agreement provided that P. should 
enter into a deed of covenant containing the 


sold at different times. Each pur- 
chaser covenanted with the vendors 
that he would not build on any one lot 
more than one house or dwelling. The 
owner of one of the lots, who was the 
successor in title of the original pur- 
chaser A had taken with notice of the 
covenant, proposed to erect a building 
comprising four residential flats in- 
tended for occupation by separate 
households. Pltfs., who owned two 
other lots Sc were successors in title 
to the original purchaser, sought an 
injunction : — Held : the erection of 
the building would constitute a breach 
of the covenant, & the pltfs. were 
entitled to enforoe the restriction. — 
Cobbold v. Abraham. [1933] V. L. R. 
385 ; A. L. R. 531.— AUS. 

2608 ill. 


the lots in a certain townsuip had all 
been sold subject to the condition 
(inter alia) that 44 the said lot Is sold 
for residential purposes only & the 
purchaser shall have no right to sub- 
divide or transfer any portion of the 
lot aforesaid* but on the contrary shall 
only have the right to erect one 
residence with the necessary out- 
buildings & accessories on the said lot 
— Held : the erection of a block of 
fiats upon n lot was prohibited by the 
condition.— Transvaal Consolidated 
Land & Exploration Co., Ltd. t. 
Black, [1929} A. D. 454.— S. AF. 

PART XI. SECT. 2, 8UB-8ECT. 4.— 
C. (a) iv. 

n i. .) — Re Eolinton 

Sc Bedford Park Presbyterian 


Church, f 19281 1 D. L. It* 354 ; 81 
O. L. K. 430.— CAN. 

n II. Restriction to single dwelling — 
Villa containing two fiats.] — A restric- 
tive covenant affecting certain land 

S ided that there should not be 
on the land “ any building save 
one dwelling-house.” A villa contain- 
ing two flats was erected on the land : — 
Held : the erection of such a building 
constituted a breach of the covenant. — 
Re Marshall & Scott’s Contract 
(1938), V L. R. 98 ; 44 A. L. R. 117. — 
AUS. 

PART XI. SECT. 2, SUB-SECT. 4.- 
0. (a) v. 

p. Revsd., [19301 3 W.W.E. 185. 
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covenant as to user mentioned above, but 
W. did not therein agree to require other 
lessees to enter into similar covenants, A he 
afterwards entered into other building agree- 
ments. The leases were granted after the 
houses were built. At a later date the plots 
were sold A conveyed to various purchasers 
including P. subject to A with the benefit 
of the building leases & the covenants & 
stipulations therein contained, A P. executed 
the deed of covenant required by his agree- 
ment. Pltf. A the first defts. who both 
claimed through P., were respectively the 
owners of two out of the three nouses on the 
original plot conveyed to P. The convey- 
ances to the three purchasers from P. were 
all in similar form A contained a recital 
referring to P.’s deed of covenant. The first 
defts. having let their house to the other 
defts. for the purpose of carrying on a school 
of music, pltfs. brought this action for breach 
of covenant & claimed that the whole crescent 
was the subject of a building scheme the 
covenants of which they were entitled to 
enforce against defts. : — Held : (1) the word 
“ school ,r in the exception to the covenant ' 
against trade meant a school for the education" 
of boys A girls, A a school of music did not 
come within the exception, A its conduct was 
a breach of covenant ; (2) the property was 
‘ not subject to a building scheme as defined in 
Elliston v. Reacher , [1908 ; 2 Ch. 374, 384 ; 40 
Digest 309, 2646. There was no proof that, 
at the time of the sale to P., there was any 
plan in existence showing a definite lotting. 
The question whether two or more houses 
might be built on any plot was left in uncer- 
tainty. The estato was divided into two 
parts in which the covenants were somewhat 
different, A its exact division was not pre- 
determined in the original layout, but left 
to individual contract. 

Although pltfs.’ & defts.’ houses were both 
built on the same original plot, each party 
would, having regard to the form of the con- 
veyances to them, have been entitled to 
enforce such covenants against the other, if a 
general building scheme had been proved to 
exist.— Lawrence v. South County Free- 
holds, Ltd., [1939] Ch. 056 ; [1939] 2 All 
E. R. 503 ; 108 L. J. Ch. 230 ; 101 L. T. 11 ; 
55 T. L. R. 002 ; 83 Sol. Jo. 378. 

2761. Add. Annotation : — Consd. Grant v. Edmond- 
son, [1931] 1 Oh. 1. 

2757. Add. Annotations : — Consd. Southwark 
Revenue Officer v. Hoe (R.) A Co. (1930), 143 
L. T. 644. Refd. Shaw v . Public Trustee 
(1929), 141 L. T. 465; New Plymouth 
Borough Council v. Taranaki Electric Power 
Board, [1933] A. C. 080. 

2764. Add. Annotaiion : — Refd. Foley v . Classique 
Coaches, Ltd,, [1934] 2 K. B. 1. 

2764a. Agreement tor exclusive right to supply 
petrol — Whether in restraint ot trade.]— Bv 
an agreement in writing pltf. agreed to sell 
A defts. to purchase a piece of land, adjoining 
other land belonging to pltf., which defts. 


Digest Supplement. 

intended to use for their business as motor 
coach proprietors. The sale was made sub- 
ject to defts. entering into another agreement 
to purchase from pltf. all the petrol required 
for their said business. On the same date 
that second agreement, described as supple- 
mental to the first, was executed, which, 
after reciting that pltf. was the proprietor of 
a petrol-filling station on the land retained 
by him, provided that defts. would purchase 
from him all the petrol required by them for 
the running of their said business, “ at a 
price to be agreed by the parties in writing 
A from time to time ” ; A further, that defts. 
would purchase no petrol from any other 
person so long as pltf. was able to supply 
them with quantities sufficient to satisfy 
their daily requirements. Clause 8 was in 
these terms : ** If any dispute or difference 
shall arise on the subject-matter or construc- 
tion of this agreement the same shall be 
submitted to arbitration in the usual way in 
accordance with the provisions of Arbn. Act, 
1889.” The land, the subject of the first 
agreement, was duly conveyed to defts., A 
for three years defts. obtained their petrol 
from pltf. Thereafter disputes arose between 
them, A thereupon defts. purported to re- 
pudiate the second agreement, alleging that 
it had no binding force because (a) no agree- 
ment in writing as to price had ever been 
made, A ( b ) the clau&e requiring defts. to take 
all their petrol supplies from pltf. was an 
unreasonable A unnecessary restraint of their 
trade. In an action by pltf. claiming a 
declaration that the petrol agreement was 
valid A binding, A an injunction to restrain 
defts. from purchasing petrol required for 
their said business from any person other 
than pltf.: — Held: (1) a term must be 
implied in the agreement that the petrol 
supplied by pltf. should be of reasonable 
quality A sold at a reasonable price, A that 
if any dispute arose as to what was a reason- 
, able price it was to be determined by arbn. 
pursuant to clause 8 ; (2) inasmuch as defts. 
were only required to purchase petrol from 

E ltf . for the purpose of the business carried on 
y them on the land purchased from pltf., A 
so long only as it was supplied of a reasonable 
quality A at a reasonable price, the obligation 
was not an unreasonable A unnecessary 
restraint of their trade ; A (3) the agreement 
therefore was valid A binding on defts. — 
Foley v. Classique Coaches, Ltd., T1934] 
2K.B.1; 103 L. J. K. B. 550 ; 161 L. T. 
242, C. A. 

Annotation : — As to (1) Refd* British Homophone. Ltd. v. 
Kuns & Crystal late Gramophone Record Manufacturing 
Co. (1935), 152 L. T. 589. 

2769. Add. Annotation : — Refd. Lawrence v. South 
County Freeholds, Ltd., [1939] Ch. 060. 

2776. Add. Annotation : — Apld. Copfovitch. v. 
Williams (1929), 73 Sol. Jo. 484. 

2779. Add. Annotations : — Consd. Lawrence v. 
South County Freeholds, Ltd., [1939] Ch. 
050. Refd. Grant v * Derwent, [1028] Ch. 
902. 


PART XI. SE0T. 2, SUB-SECT. 4.— 

0 . (•). 

sw. Property purchased for use in 
connection with store — No obligation to 
build store .] — A covenant “ that said 
property is being purchased for Use in 


connection with a departmental store 
site ” creates no obligation to build 
such store. The covenant relates only 
to user. — Crist all & Rona Building, 
Ltd. v. T. Eaton Co., {1937] 3 D. L. R. 
700 ; 7 P. L. J. (Can.) 84. — CAN. 
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PART XI. SECT. 2, SUB-SECT. 4.— 
D. (a), 

•a. Notice under Property Law Act, 
1908, s. 94.] — MoOonnxll v. HoOoa* 
MICK, [1929] N. Z. L. R. 560. — NX 
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2780. Add . Annotations As to (1) Retd. Law- 
rence v, South County Freeholds, Ltd., [1939] 
Ch. 656 ; Zetland (Marquess) v. Driver, 
[1939] Ch. 1. Generally , Retd. lie Ballard’s 
Conveyance, [1937] Ch. 473. 

2785a. «] — In an action to enforce restrictive 

covenants against a purchaser with notice, 
bound only in equity, the deft, relied on two 
equitable defences, namely: (a) A general 
change in the character of the neighbourhood ; 
(b) An allegation that this change was 
brought about by the acts or omissions of 
the pltfs. or their predecessors : — Held : 
(1) in order to succeed on the first ground 
deft, must show so complete a change in the 
character of the neighbourhood as to render 
the covenants valueless to pltfs., so that an 
action to enforce them would be unmeri- 
torious, not bond fide , & merely brought for 
some ulterior purpose ; (2) in order to 

succeed on the second ground deft, must 
make out a sort of estoppel by showing that 
pltfs. 1 acts & omissions were such as to justify 
a reasonable person in believing that the 
covenants were no longer enforceable. 
(3) In order to keep their estate purely 
residential pltfs.’ predecessors had imposed 
covenants preventing any house being used 
“ otherwise than as a private dwelling- 
house.” They or pltfs. had, however, 
licensed a number of schools, some blocks of 
flats, a hotel, &, in certain exceptional 
circumstances, three boarding houses, & 
without pltfs.’ knowledge about half a dozen 
other boarding houses were being carried 
on in the area, which, however, still remained 
mainly residential : — Held : these acts & 
omissions did not prevent the pltfs. from 
restraining deft, from using his house as a 
guest house. — Cuatsworth .Estates Co. v. 
Feweix, [1931] 1 Ch. 224 ; 100 L. J. Oh. 52 ; 
144 L. T. 302. 

Annotation : — Consd. Weatripp v. Baldock, [1939] 1 All E. R. 

279. 

2807a. Action to enforce restrictive oovenant — 
What included — Exercise of power of re-entry 
of leasehold premises .] — An action by a 
reversioner to recover possession of lease- 
hold land, under a power of re-entry, for 
breach of a restrictive covenant contained 
in the lease is not a “ proceeding by action 
... to enforce a restrictive covenant ” 
within Law of Property Act, 1925 (c. 20), 
s. 84 (9). The ct. therefore will not stay such 
an action to enable the deft, to apply to the 
authority referred to in the section for an 
order modifying or discharging the restric- 
tion which is the subject of the action. — 
Iveagh v. Harris, [1929] 2 Ch. 142 ; 98 
L. J. Oh. 280 ; 141 L. T. 508 ; 45 T. L. R. 
319. 


2807b. Application to Court — When discretion 
exeroued.] — Where a conveyance of land 
never the subject of a building soheme 
contains restrictive covenants not expressed 
to be for the benefit of adjacent property or 
of a defined area & never passing by an 
assignment under which they can be enforced, 
the ct. in the exercise of its discretion under 
Law of Property Act, 1925 (c. 20), s. 84, & 
Land Registration Act, 1925 (c. 21), s. 82, 
may declare them no longer effective. 

Appct. was the freeholder of premises 
which a predecessor in title, on buying them 
from the Ecclesiastical Comrs. had cove- 
nanted for himself, his heirs & assigns, to use 
not otherwise than as a private residence 
& not for any purpose which, in the opinion 
of the surveyor for the time being of the 
Comrs. might be or become injurious to 
the adjacent property of the Comrs. their 
successors or assigns. These restrictions 
were entered in the Charges Register at the 
Land Registry. Appct., unable to sell the 
premises as a private residence, negotiated 
with persons willing to buy them if the 
restrictions could be proved no longer 
effective. So far as could be ascertained, 
the premises had never been the subject of a 
building scheme : the Comrs. no longer 
owned any property in the immediate 
neighbourhood ; & neither they nor their 

successors in title to properties adjacent to 
the premises claimed the right to enforce the 
restrictions. On a summons for a declara- 
tion, under sect. 84 (2) of Law of Property 
Act, 1925 (c. 20), that no part of the premises 
was any longer affected by any of the restric- 
tions, & for the cancellation of the entry of the 
restrictions in the Charges Register : — Held : 
as there had never been a building scheme, & 
as the restrictions had never been expressly 
assigned or expressed to be for the benefit 
of adjacent property of the Comrs. or of any 
defined area near the premises, there was no 
one who could enforce the restrictions, which 
therefore no longer affected the premises. — 
Re Sunnyfield, [1932] 1 Oh. 79 ; 101 L. J. 
Ch. 55 ; 146 L. T. 200. 

Annotation, — Refd. Re Ecclesiastical Comm, for England's 

Conveyance, Re Law of Property Act, 1925, [1936J Ch. 

430. 

2807c. Application to arbitrator — Dismissal — 
Appeal.] — Where an pplication under Law of 
Property Act, 1925 (c. 20), s. 84, for the dis- 
charge or modification of a restriction 
affecting the user of a house has been dis- 
missed by the Official Arbitrator the appct. 
has no right of appeal to the Ch. Div. under 
sect. 84 (5). — Re Lancaster Gate (No. 108) 
& Law of Property Act, 1925, Application 
for Discharge of Restriction, T1933] Ch. 
419 ; 102 L. J. Ch. 200 ; 149 L. T. 14. 


PART XI. SECT. 2, SUB-SECT. 4.— 
D. (b) i. 

2788 i. Whether remedy lost. J — In an 
action for an injunction restraining a 
breach of covenants in a building 
restrictions agreement, Donovan, J. 
held that where defte. alleged as a 
ground of defence that there had been 
such a change in conditions affecting 
the lands in question that the objects 
of the agreement were no longer of 
benefit or in fact attainable, they must 
show that there bad been so complete 
a change in the character of the neigh- 


bourhood that there was no longer any 
value left in the covenants at all ; 
& that the ct. would not refuse to 
grant an injunction merely because in 
a few instances building restrictions 
had not been enforced & the Public 
Utilities Board had released some of the 
property from the provisions of the 
restrictions agreement ; & he granted 
an injunction restraining defts. from 
proceeding further with the construc- 
tion complained of, unless they showed 
a bond Tide Intention of complying with 
the terms of the restrictions agree* 
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ment. On appeal, the Ct. of Appeal 
vacated the injunction & dismissed 
the appeal without costs, without 
delivering written reasons.- -M unnion 
v. Winch, [1938] 3 W. W. R. 389 ; 4 
D. L. R. 656 ; 46 Man. L. K. 285. — CAN. 

PART XI. SECT. 2, SUB-SECT. 5.— A. 

so. What amounts to — Security bond 
undertaking to compensate purchaser if 
land taken —Oovenant of indemnity — 
Sot covenant for title,] — Nats* a Van- 
NITAN V. GOPALAftWAM MtTDALIAR 
(1927). I. L. R. 51 Mad. 088,— IND. 
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2807d. What arbitrator may consider — 

Where no application to court.] — A co. 
acquired a house which was one of several 
subject to covenants against use {inter alia) 
for manufacturing, business or professional 
purposes, or otherwise than as a private 
residence, demolished it, & replaced it by a 
building containing flats. The owner of 
another of the houses, wishing to do likewise, 
applied for discharge of the covenants, & was 
granted modification of them on condition 
of paying compensation to the adjoining 
owners. Thereupon the owners of the houses 
adjoining the co.’s building threatened to 
bring an action on the covenants, & the co., 
more than a year after the beginning of its 
building operations, applied to an arbitrator 
under Law of Property Act, 1925 (c. 20), 
s. 84. The arbitrator awarded modification 
of the covenants on condition that the co. 
paid £200 to each adjoining owner. On 
appeal by the co. against the condition : — 
Held : (1) delay by the adjoining owners in 
taking action did not wipe out the loss in- 
flicted on them by the modification of the 
covenants, & the condition was proper ; 
(2) the evidence disclosed no defence to an 
action on the covenants, & the ct. could not 
hold either that the adjoining owners had 
, lost their rights on the covenants, or that 
the arbitrator was wrong in holding that they 
had not lost them. 

Semble : where, on proceedings under 
sect. 84, a question of law arises whether 
persons objecting to the discharge or modi- 
fication of covenants have lost their right to 
enforce the covenants, the arbitrator ought 
either to require that the question be ad- 
journed to the ct., or to adopt the alternative 
course of making his award conditional upon 
the objectors establishing their right to sue, 
the compensation to be paid, pending that 
event, into ct., under rule 10 (3) of Law of 
Property (Restrictive Covenants Discharge 
<fc Modification) Rules, 1933. — Re Spencer 
Flats, Ltd., [1937] Ch. 80 ; [1936] 2 All 

E. R. 1392 ; 106 L. J. Ch. 55 ; 156 L. T. 
186 ; 80 Sol. Jo. 720. 

2807e. “ Term of more than seventy years, after 
expiration of fifty years ” — How calculated.] — 

By Law of Property Act, 1925 (c. 20), 
s. 84 (12), the power given to the authority 
named in that sect., on the application of 


any person interested, by order to discharge 
or modify any restriction affecting land is 
extended to leaseholds in cases where the 
term created was one of more than 70 years, 
but only after the expiration of 50 years of 
the term, in like manner as if the land had 
been freehold : — Held : to bring the case 
within the sub-sect, the period of 50 years 
must be reckoned from the date of the lease , 
& not from any earlier date mentioned in the 
• lease as from which the term is expressed 
to run.— Cadogan (Earl) v. Guinness, 
[1936] Ch. 515 ; [1936] 2 All E. R. 29 ; 105 
L. J. Ch. 255 ; 155 L. T. 404 ; 52 T. L. R. 
447 ; 80 Sol. Jo. 865. 

2809* Add, Annotation : — Refd. Grant v. Edmond- 
son, [1931] 1 Ch. 1. 

2838. Add. Annotation : — Retd. Wallington v. 
Townsend, [1939] 2 All E. R. 225. 

2922. Add. Annotation : — Consd. Lawrence v. 
Cassel, [1930] 2 K. B. 83. 

2922a. .] — By an agreement in writing 

deft, agreed to sell to pltf. a plot of land, part 
of a building estate, with a dwelling-house 
thereon in course of erection, & to complete 
the dwelling-house in accordance with plans 
of other houses, with fittings similar in all 
material particulars to those in other houses, 
erected on the estate. A deed of conveyance 
of the premises to pltf. was .subsequently 
executed by the parties. The deed con- 
tained no reference to the building of the 
house or to any work done or to be done by 
deft, in the way of completing it or other- 
wise. Pltf. brought an action for breach of 
the agreement, alleging that deft, had 
thereby contracted that the builders* work 
should be carried out in a proper, efficient, & 
workmanlike manner, & that the materials 
used should be fit & proper for the purpose, 
& averring that none of these terms or con- 
ditions had been fulfilled : — Held : the 
agreement to complete the house being 
collateral to the deed of conveyance was not 
merged therein &, breaches of that agreement 
having been proved, pltf. was entitled to 
recover. — Lawrence v. Cassel, [1930] 2 
K. B. 83 ; 99 L. J. K. B. 525 ; 143 L. T. 291 ; 
74 Sol. Jo. 421, C. A. 

Annotations : — Folld. Miller t\ Cannon Hill Estates, Ltd., 
[1931] 2 K. B. 113. Refd. Bottomley v. Bannister (1931), 
101 L. J. K. B. 46. 


PART XI. SECT. 2, SUB-SECT. 6.— 

B. (d). 

f I. .J — Vanderburgh t*. 

Vanalstine (1837), 5 O. S. 454. — 
CAN. 

PART XI. SECT. 2. SUB-SECT. 5.— 

C. (a). 

*d. Implied covenant for quiet enjoy - 
men/.] — Deft., being registered under 
Land Titles Act as owner in fee of a 

S arcel of land, sold & conveyed it to 
>. who, With deft. *s knowledge, sold 
Sc conveyed it to pltf. The two con- 
veyances were not registered ; & deft, 
knowing that he had no longer any 
interest in the land, & that pltf. was 
the true owner, executed a conveyance 
or transfer to R., & thereby (R. having 
registered his transfer) wrongfully 
deprived pltf. of his title : — Held : 
assuming that II. purchased in good 
faith & without notice, so that pltf. 
could not recover the land, pltf. was 
entitled to recover damages from deft. 
— Guest t\ Cochlin, (19291 3 D. L. R. 
790 ; 64 O. L. R. 1&5. — CAN. 


PART XI. SECT. 4, SUB-SECT. 1. 

•e. Execution — Whether “ liquid 
assets ” within Land Titles Act, 8. 94.] 
— North «. Lauwertssen (Alta.), 
[1927] 2 D. L. R. 758 ; [1927] 1 

W. W. R. 637. — CAN. 

■f. Breach of warranty — Recovery of 
damages.] — Damages are recoverable 
by a purchaser for breaoh of an oral 
collateral warranty made on a sale of 
land, oven though ho made payments 
on aocount of the purchase-price & 
ocoepted a transfer of title after having 
become aware that the warranty had 
not been fulfilled. — Green well v. 
Johnston. [1930] 3 W. W. R. 181 ; 
4 D. L. R. 1026.— CAN. 

sg. .] — During the negotia- 

tions culminating in the sale under a 
bitten agreement of a moving picture 
theatre together with its fixtures 
& equipment & the goodwill of the 
business, the vendor stated, as alleged 
in the purchaser’s pleadings, that the 
projection equipment “ was worth at 
least 93,500 Sc was as good as new in 
every way & in perfect condition for 
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continued use in the theatre.” The 
vendor sued on a promissory note, & 
the purchaser, alleging that said state- 
ment was an independent collateral 
warranty on which he had relied on 
completing said agreement, counter- 
claimed for damages for breach thereof, 
alleging that the lamps were not as 
represented Sc that he had been put 
to the expense of exchanging them for 
other lamps. The judge found that 
the vendor had stated that “ the 
equipment was in first-class shape & 
worth at least $3,500,*’ & that the 
purchaser had relied thereon. Sc 
awarded him damages. On appeal : — 
Held : the appeal should be allowed 8c 
the judgment on the counterclaim set 
aside.— Digue* v. Roberts, [1937] 2 
W. W. R. 513 ; 3 D. L. R. 780.— CAN. 

•k. Action for balance of purchase 
price.] — An action for balance of pur- 
chase price will not lie when title to 
the land is vested in the municipality 
because of purchaser’s failure to pay 
taxes, to vendor’s knowledge. — ■Soul- 
doere v. Avondale Co., Ltd., [1939] 
1 D. L. R. 785.— CAN. 
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2922b. — ; .] — In a contract with builders 

or with the owners of a building estate for 
the purchase of a house to be erected or in 
course of erection, there is an implied 
warranty by the vendors that the house 
sha ll be built in an efficient & workmanlike 
manner & of proper materials, & that it 
shall be fit for habitation. — Miller v. 
Cannon Hill Estates, Ltd., [1931] 2 
K. B. 113 ; 100 L. J. K. B. 740 ; 144 L. T. 
567 ; 75 Sol. Jo. 165. 

Annotations: — Goiisd. Hoskins v. Woodham, [1938] 1 All 
E. R. 692 ; Perry * Sharon Development Oo. ( [1937] 4 
All E. R. 390. 

2922c. .] — At common law in the 

absence of express contract a landlord of an 
unfurnished house is not liable to his tenant, 
nor is a vendor of real estate liable to his 
purchaser, for defects in the house or land 
rendering it dangerous or unfit for occupation, 
even if the defects are due to his construction 
or are within his knowledge. 

A firm of builders, having built several 
houses had one which was nearly completed. 
They agreed to complete the house by the end 
of Oct. 1929, &to make it fit for habitation, & 
like in decoration & design to the other houses 
on the estate. The agreement contained a 
clause enabling C. B. to go into possession 
before completion as tenant at wall. The 
house, like the others on the estate, was 
fitted with a particular make of boiler, which 
was placed in the kitchen & was heated by a 
Bunsen gas burner. Above the kitchen was 
a bathroom. From a cupboard in the bath- 
room a linen chute ran down to a cupboard in 
the kitchen connected with the boiler by a 
pipe. There was no flue to carry gas or 
fumes from the burner to the outward air. 
0. B. with his wife & child went into occupa- 
tion on Sept. 28. The C. Gas. Co.’s inspector 
examined the gas fittings & set the regulator 
fitted to the burner so that 45 cubic feet of 


gas & no more passed into burner per hour. 
On Oct. 26, C. B. & his wife were found dead 
in bathroom, poisoned by carbon monoxide 
gas. A few days afterwards the regulator 
was found so set that much more than 45 
cubic feet could pass into the burner in an 
hour. The boiler with its burner & the linen 
chute were parts of the realty. The boiler 
with the burner properly regulated was not 
dangerous. It was the business of the Gas 
Co. & not that of the builders to regulate the 
flow of gas to the burner. In an action under 
the Fatal Accidents Act, 1846 (c. 93), by the 
administrators of C. B. & his wife against the 
builders : — Held : there was no evidence of 
a breach of any duty which the law cast upon 
defts. as vendors or lessors of the house 
towards C. B. or his wife, & pltfs. could not 
recover. — Bottomley v. Bannister, [1932] 
1 K. B. 458 ; 101 L. J. K. B. 46 ; 146 L. T. 


68, 0. A. 


Norris, [1936] 1 All E. R. 960. 

2922<L — — .] — The first pltf. contracted 

with defts. for the purchase of a newly- 
constructed house informing them that on 


otations : — Consd. McAlister (or Donoghue) v. Stevenson 
932), 101 L. J. P. 0. 119 ; Perry* Sharon Development 
[19371 4 All E. R. 390. Reid. Otto v. Bolton & 


account of the health &; nervousness of the 
second deft, she desired to be assured that 
the house was well built. Defts. thereupon 
assured that the house was well built & the 
sale was completed. About a year later a 
large part of the ceiling in one of the bed- 
rooms fell on the second pltf. & seriously 
injured her. Later there were further falls. 
Both pltfs. claimed damages : — Held : (1 ) the 
first pltf. was entitled to damages for breach 
of warranty ; (2) the claim of the second pltf. 
being in tort failed, as the builder of a house, 
even though he is building for the purpose 
of sale, is under no obligation towards persons 
who may come to live in it to take reasonable 
care in the building. 

Semble : a builder selling a house after 
completion is not, in his capacity as builder, 
under any obligation to the purchaser. — 
Otto v. Bolton & Norris, [1936] 2 K. B. 
46 ; [1936] 1 All E, R. 960 ; 105 L. J. K. B. 
602 ; 154 L. T. 717 ; 52 T. L. R. 438 ; 80 
Sol. Jo. 306. 

Annotations : — Retd. Howard * Furness Houlder Argentine 
Linos, Ltd. & Brown, Ltd., [1930J 2 All E. R. 781 ; Drans- 
field v. British Insulated Cables, Ltd., [1937] 4 All E. R. 
382. 

2922e. Action for breach of warranty — Innocent 
misrepresentation.] — In the particulars of an 
estate supplied to an intending purchaser 
it was stated that the estate included ( inter 
alia) an inn & farm let at a rent of £193. 
The vendor intimated that he had had an 
offer of £250 a year, but had been unwilling 
to disturb the tenant. It- was further stated 
that the estimated income from electric light 
supplied to the houses on the estate was 
£193. The electric light was generated from 
turbines, one of which had no meter. The 
vendor’s agent had estimated the number of 
units generated, &, calculating at a flat rate, 
had arrived at the estimated income. In 
fact, the electric light was supplied at varying 
rates. It was further stated that there was 
a small revenue from water supplied to houses 
on the estate. No mention was made of the 
fact that the local authority supplied this 
water, & that it had to be paid for. In an 
action for damages for breach of warranty 
after completion of the sale of the estate, the 
purchaser relied on the facts (i) that the offer 
of £250 a year had been made some years 

{ previously, & not recently as the purchaser 
iad supposed, (ii) that the electric plant did 
not generate as much electricity as estimated, 
& (iii) that no mention had been made of the 
outgoings in respect of water. There was 
no suggestion of fraudulent representation : — - 
Held : apart from some special arrangement 
or some special evidence of intention, of 
which there was none here, a vendor does not 
guarantee or warrant the correctness of 
information given. The ct. would not allow 
damages for breach of an innocent misre- 
presentation under the guise of a breach 
of warranty. — Terrene, Ltd. v. Nelson, 
[1937] 3 All E. R. 739 ; 157 L. T. 254 ; 63 
T. L. R. 963 ; 81 Sol. Jo. 649. 

2968. Add. Annotation Refd. Lynn v . Bamber, 
[1930] 2 K. B. 72. 


PART XL SECT. 4, SUB-SECT. 4.— 
A. (a) iL 

a i. Representation that house 

uxxrm.] — Pltf. agreed to purchase a 


dwelling-house relying on the owner’s 
oral representation that be would 
“ guarantee that it was a good, warm 
house. >( Pltf. went into possession. Sc 
being unable to keep the house warm, 
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sued for rescission. Tbe judge found 
that It was a very cold bouse : — Held : 

g it f. was entitled to rescission. — 
i eo K it 1 ST v. Pain, [19301 1 W. W. K. 
951 ; 2 D. L. R. 980. — GAN. 
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2972. Alter this case add : — 

Purchase by undischarged bankrupt] — 

See Bankruptcy, No. 8590a, ante . 

2976. Add, Annotations : — Reid. Robert A. Munro 
& Go. v, Meyer, [1930] 2 K. B. 312 ; Lever 
Bros., Ltd. v. Bell, [1931] 1 K. B. 557. 

2981. Add, Annotation: — Consd. Be Hubs & 
Brown’s Contract, [1934] Oh. 34. 


2985. Add, Annotation : — Reid. Lever Bros., Ltd. 

t>. Bell, [1931] 1 K. B. 557. 

2987, Add . Annotations : — Reid. Robert A. Monro 
& Go. v, Meyer, T1930] 2 K B. 312 ; Lever 
Bros., Ltd. v . Bell, [1931] 1 K. B. 557. 

8085. Add Annotation: — Generally Reid. Bellotti v. 
Chequers Development Ltd., [1936] 1 All 
E. R. 89. 

8040. Add. Annotation : — Reid. Lever Bros., Ltd. 
v. Bell, [1931] 1 K. B. 567. 


PART XI. SBOT. 4, SUB-SECT. 4.— 
A. (b) i. 

8978 Iv. .] — Harxlal 

Dalsukhram t>. Mulohand (1028). 
I. L. R. 52 Bom. 888.— IND. 


PART XI. SECT. 4, SUB-SECT. 4. — E. 

8089 1. What purchaser may be 
aUcnoed — Costs of repairs 4b improve' 


meats.) — Pit!., who knew that the 
municipality's claim against the land 
arose out of non-payment of taxes, 
went into possession ec made Improve- 
ment* while the land wae subject to 
redemption Sc before the municipality 
was entitled to put him into possession. 
He contended that he relied on an 
assurance by the municipal officer that 


title would issue to him. but it was 
found that no such assurance had been 
given : — Held : pltf. was not entitled 
to a declaration of Uen for Improve- 
ments made under mistake of title. — 
Hiller v. Rural Municipality op 
Shamrock (Saak.). H9291 8 W. W. R. 
458 ; affd. t [19801 2 W. W. R. 680 ; 
4 D. L/R. 276. — CAN. 
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VoL XL. OasM 48—860. 

SET-OFF AND COUNTERCLAIM. 


Part I.- 

48. Add. Annotation : — Refd. Ellesmere (Earl) v. 
Wallace, [1929] 2 Oh. 1. 

75. Add. Annotation : — Consd. China Navigation 
Co. v . A.-G. (1932), 48 T. L. R. 375. 

117. Add. Annotation : — Refd. Re Pinto Leite & 
Nephews, Ex p. Visconde des Olivaes, [1929] 
1 Ch. 221. 

180. Add. Annotation : — Refd. Sagar v. Ridehalgh 
& Son, Ltd., [1931] 1 Ch. 310. 

192. Add. Annotations : — Refd. Cottage Club 
Estates v. Woodaide Estate Co., Amersh&m 
(1927), 97 L. J. K. B. 72 ; Earle v . Hemsworth 
R. D. 0., [1928] 140 L. T. 09 ; Williams v. 


-Set-Off. 

Atlantic Assurance Co. (1032), 37 Com. Cas. 
304. 

193. Add. Annotation : — Refd. Re Pinto Leite & 
Nephews, Ex p . Visconde des Olivaes, [1929] 
1 Ch. 221. 

225. Add. Annotation : — Refd. London & North 
Eastern Ry. Co. v. Blundy, Clark & Co. 
(1931), 20 Ry. & Can. Tr. Cas. 92. 

278. Add. Annotation : — Consd. Parker v. Jackson, 
[1936] 2 All E. R. 281. 

295. Add. Annotation : — Refd. Re Fenton, Ex ». 
Fenton Textile Assocn. (1930), 99 L. J. Ch. 
358. 


Part II. — Counterclaim. 


807. Add. Annotations : — As to (1) Refd. Lowe v . 
Bentley (1928), 44 T. L. R. 388. As to (2) 
Refd. Re Richardson, Richardson v. Nichol- 
son, [1933] W. N. 90. 

314. Add. Annotation : — Refd. Lowe v. Bentley 
(1928), 44 T. L. R. 388. 

319. Add. Annotation : — Refd. Aktieselskabet 

Ocean v. Harding, [1928] 2 K. B. 871. 

826. Add. Annotation As to (1) Refd. Telsen 
Electric Co. v. Eastick & Sons, [1936] 3 
All E. R. 266. 

827. Add. Citation : — 72 Sol. Jo. 254. 


830. Add. Annotation : — Consd. Re Richardson, 
Richardson v. Nicholson, [1933] W. N. 90. 

331. Add. Annotation: — Consd. Re Richardson, 
Richardson v. Nicholson, [1933] W. N. 90. 

831a. .] — Re Richardson, Richardson v. 

Nicholson, [1933] W. N. 90 ; 176 L. T. Jo. 
269, C. A. 

879. Add. Annotations:— Consd. Eshelby v. 
Federated European Bank, Ltd., [19321 1 
K. B. 254. Refd. Lowe v , Bentley 1928), 
44 T. L. R. 388. 


Part III. — Pleading and Practice. 


535. Add. Annotation: — Refd. Medway Oil & 
Storage Co. v. Continental Contractors 
[1929] A. C. 88. 


550. Add. Annotation - Consd. Medway Oil & 
Storage Co. v. Continental Contractors, [1929] 
A. C. 88. 


f»ART I. SECT. 8, SUB-SECT. 1. 

38 xvi. .1 — Clarkson v. Allis- 

ton Corpn., [1928] 2 D. L. R. 715 ; 
62 O. L. R. 149.— CAN. 

PART L SECT. 4, SUB-SECT. 1. 
p. Revsd. t [1913] A. O. 160. 
k (p. 377). For "(1867), 3 Agra, 43" 
read r * (1868), 4 Agra, 43.” 

PART I. SECT. 10, SUB-SECT. 8.— A 

222 11. dt debt due in 

representative capacity. 1 — The role that 
where an action Is brought by an 
exor. only In his oapaoity of exor. deft, 
cannot set up by counterclaim cl alma 
against him personally & also as an 
exor, : — Held : not to apply to the 
case where deft, seeks, In ala of the 
judgment which he may obtain against 
the exor. personally, relief from the 
estate.— Mackay v. London & 
Western Trusts Co., Ltd., [1931) 
1D.LR. 978 ; [19301 3 W. W. R. 
020.— CAN. 

PART IL SECT. 2, SUB-SECT. 1. 

317 vi. J— Thomas e. Worden, 

[1928] lD.L.i 217.— CAN. 

317 vii, .] — Neither at law nor 

in equity can a c laim unenforceable by 
action beoause of the Statute of Frauds 
be enforced by counterclaim or defenc e. 
—Perpetual Exons. A trubteeb 
Assocn. or Australia, Ltd. v. Rus- 
sell, 119811 V. L. R. 125 i Argus 
L. R. 89 : 6 A. L. J. 40.— AUS. 

317 vilL .1— A counterclaim 

even though It Cause an issue entirely 


extraneous to the claim can only be 
struck out if It Is embarrassing to 
pltf. — Export Brewing & Malting 
Co. v. Dominion Bank, ri932] O. R. 
446 ; 3 D. L. R. 128.— CAN. 

321 x. .] — To allow a counter- 
claim or set-off the ct. must as a con- 
dition precedent be vested with the 
jurisdiction of hearing both the action 
& the counterclaim or set-off. — R. v. 
Oosorave Export Brewing Co., Ltd., 
R. v. John Larvtt, Ltd., [1928] 
Ex. C. R. 1 03.—— CAN. 

ix. Must not be embarrassing. }— The 
right to counterclaim should not be 
used In such a way as to embarrass & 
Inconvenience the fair trial of the 
action as originally constituted. — 
Oaks v. British North Western 
Fire Insce. Co., R929J 2 D. L. R. 
959 ; 63 O. L. R. 593.— CAN. 

k. Deduction based on contract. J— 
Where pltf.'s claim to money la estab- 
lished & deft, claims a deduction based 
on a contract, he should counterclaim. 
— Schiess v. Chatenay, [1934] 4 
D. L7R. 071.— CAN. 

PART IL SECT. 3, SUB-SECT. 2.— A. 
sy. Contributory 

heron e. Murray, 7l931J 2 D. L. R. 
654 70. B. 83.— CAN. 

PART IL SECT. 3, SUB-SECT. 8. 

the ccranterotahn being based, not 
upon the contract but upon dehot, 

25 


could not be dealt with In the action 
on the contract. — Smart v. Wilkin- 
son. [19281 S. O. 383.— SCOT. 

sb. Action for alimony — Counterclaim 
for divorce .) — A claim for divorce may 
be set up by a counterclaim to an action 
for alimony. — Schkkrer v. Sohrerek, 
[1928] 1 w. W. R. 305 ; 22 Bask. L. R. 
302.— CAN. 

PART IL SECT, 4. 

378 ill. .1— Thompson v. Bool- 

lard (B. C.), [1929] 3 D. L. R. 857; 

2 W. W. R. 400.— CAN. 

PART III. SECT, i, SUB-SECT. 2. 
o. For " Q. R. 29 S. O. 516,” read 
” revsd., 29 8. C. R. 510.” 

PART III. SECT. 2, SUB-SECT. 4.— 

C. (a). 

•o. Statute of UmUatians.Y- With 
respect to the application of Stat. 
Limitations to a counterclaim It to 
sufficient for pltf. to prove that the 
counterclaim was barred when It was 
nieaded. — Reed v. Thiel, [1928] 4 
& L7B. 72T [19281 2W.W7R. US; 2* 
Bask. L. R. 495. — CAN. 

is. Res judicata. ] — Da vis v. Davis, 
[1928J 3D. L. R. 69; [192812 W. W. R, 
130 ; 23 Alta. L. R. 356.— CAN. 

PART IIL SECT. 3, SUB-SECT. 9.~ 
B. (a). 

552 xvtL .] — Stark «. 

Batchelor, T192814 D. L. B. 815; 

03 O. L. R. 135.— CAN. 
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555. Add . Annotation : — Consd Medway Oil & 
Storage Co. v. Continental Contractors, [1929] 
A. C. 88. 

562. For existing paragraph substitute : — 

Where a claim & counterclaim are both 
dismissed with costs, upon the taxation of 
the costs, the true rule is that the claim should 
be treated as if it stood alone, & the counter- 
claim should bear only the amount by which 
the costs of the proceedings have been 
increased by it. No costs not incurred by 
reason of the counterclaim can be costs of the 
counterclaim. In the absence of special 
directions by the ct. there should be no 
apportionment. The same principle applies 
where both the claim & the counterclaim 
have succeeded. — M edway Oil & Storage 
C o. v . Continental Contractors, [1929] 
A. C. 88 ; 98 L. J. K. B. 148 ; 140 L. T. 98 ; 
45 T. L. R. 20, H. L. ; reversing 8. O. sub nom. 
Continental Contractors v . Medway Oil 
& Storage Co., [1928] 1 K. B. 238, C. A. 

Annotation : — Apld. The Stentor, [1934] P. 133. 

668. Add. Annotations : — Distd. Medway Oil & 
Storage Co. v . Continental Contractors, 
[1929] A. C. 88. Consd. The Stentor, [1934] 
P. 133. 

609. Add. Annotations : — Folld. Medway Oil & 
Storage Co. v. Continental Contractors, 
[1929] A. C. 88. Consd. The Stentor, [1934] 
P. 133. 

570. Add. Annotation : — Refd. Medway Oil & 


Storage Co. v. Continental Contractor 
[1929] A. C, 88. 

571. Add. Annotations : — Apprvd. & Folld. Medw 
Oil & Storage Co. v. Continental Contractor 
[1929] A. C. 88. Consd. The Stentor, [193. 
P 133. 

574. Add. Annotation : — As to (3) Consd. Medwa 
Oil & Storage Co. v. Continental Contractor 
[1929] A. C. 88. 

574a. .] — In an action for infringement of 

patent, & counterclaim for revocation, f 
order was made dismissing the action wit 
costs & the counterclaim with costs, with 
set-off. Upon taxation the taxing mash 
awarded pltfs. only the amount by which tt 
costs of the proceedings had been increase 
by the counterclaim, amounting to a vei 
small sum. Pltfs. moved to vary the orde 
& contended at the hearing of the motic 
that the order did not carry out the intentic 
of the ct., which was that pltfs. should ha\ 
certain costs of the issue of validity. Pltf 
relied principally on the inherent jurisdictic 
of the ct. to vary its orders so as to carr 
out its meaning : — Held : there had been r 
mistake in expressing the intention of tl 
ct. as to what order should be made, thou£ 
the consequences of the order might not ha 
been what the ct. contemplated. The motic 
was dismissed with costs. — British Unite 
Shqe Machinery Co., Ltd. if. Isaacson 
Ralphs (Norwich), Ltd. (1935), 52 R. P. 
289. 


PART III. SECT. 2, SUB-SECT. 9.— B. (b). 

■f. Discretion of judge.]— Austin v. O’Keefe, [1928] V. L. R. 485 ; [1928] Argue L. R. 374 — AUS. 



VoL XL. Cases 17a— 286. 


SETTLEMENTS. 

Part II. — Creation and Construction of Settlements. 


17a. To be settled at attainment of majority.] 

— Laing i>. Laing (1839), 10 Sim. 315 ; 9 
L. J. Oh. 48 ; 3 Jur. 1119 : 59 E. It. 636. 

74a. Express estate given not enlarged by implica- 
tion.] — Theebridge v . Kilburne (1751), 2 
Ves. Sen. 233 ; 28 E. R. 150, L. C. 

Annotations : — Consd. Campbell v. Harding (1831), 2 Russ. 

& M. 390 ; Verulam Earle. Bathurst (1843), 13 Sim. 374. 

Reid. Lyon v. Mitchell (1816), 1 Madd. 467. 

83a. Gift followed by proviso against absolute 
vesting — Subsequent trusts not exhausting 
absolute interest.] — Where there was an 
absolute gift, followed by a proviso against 
absolute vesting & for retention of the funds 
by the trustees, & the subsequent trusts 
did not exhaust the absolute interest, but 
there was a failure of those trusts : — Held : 
the proviso only had the effect of cutting 
down the absolute interests to the extent 
to which it was necessary to give effect to 
the trusts & no further, & the absolute gift 
accordingly remained . — Re Cohen, Cohen 
v . Cohen (1915), 60 Sol. Jo. 239. 

83b. Condition for forfeiture on becoming Roman 
Catholic — Condition operating during minority 
— Invalid.] — A settlement made in 1910 pro- 
vided that “ If any grandchild of the said 
Sir R. H. B. shall at any time before attain- 
ing a vested interest under the trusts herein- 
before declared be or become a Roman 
Catholic or not be openly or avowedly Pro- 
testant such grandchild shall thereupon for- 
feit & lose one moiety of all the share right 
or interest in the capital or income of the 
said trust premises <fe of all other benefits 
(if any) conferred upon him or her by these 

E resents ” : — Held : the condition was bad 
ecause it operated to restrain the parents 
of the grandchildren from doing their duty 
in the matter of religious instruction, & it 
was also bad on the ground of uncertainty. 
— Re Borwick, Borwick v. Borwick, [1933] 
Ch. 657 ; 102 L. J. Ch. 199 ; 149 L. T. 116 ; 
49 T. L. R. 288 ; 77 Sol. Jo. 197. 

Annotations : — -Consd. Re Talbot-Ponsonby’s Estate, Talbot- 
Ponsonby v. Talbot-Ponsonby, [1937] 4 All K. R.J 309. 
Reid. Re Togg, Public Trustee v. Bryant, [1936] 2 All E. B. 
878. 

86a. Ambiguity.] — Garner v. Garner (1860), 

29 Beav. 114 ; 3 L. T. 390 ; 7 L. T. 182 ; 
54 E. R. 570. 

134a. “For default of such issue. “V-Doe d. 
Lees i?. Ford (1853), 2 E. & B. 970 ; 2 


C. L. R. 664 ; 23 L. J. Q. B. 53 ; 22 L. T. 
O. S. 184 ; 18 Jur. 420 ; 118 E. R. 1029. 

130. Add. Annotation : — Distd. Re Hall, Hall t?. 
Hall, [1932] 1 Ch. 202. 

140a. ** My own heirs whatsoever.'*] — G ordon v . 
Gordon (1882), 7 App. Oas. 713, H. L. 

146a. “ Any husband who might survive her 

Whether applicable to divorced husband.] — 
A woman beneficiary under a settlement was 
given a power of appointment 44 for the 
benefit of any husband who might survive 
her.” The beneficiary married, & she 
exercised the power of appointment in favour 
of her husband in the event of his surviving 
her. Afterwards she divorced her husband, 
& she died without having been remarried, 
leaving her divorced husband surviving her : — 
Held : the power could be exercised only in 
favour of a person who was the beneficiary’s 
husband at the time of her death, & therefore 
the divorced husband did not take under the 
exercise of the power. — BOSWORTHICK v . 
Clegg (1929), 45 T. L. R. 438. 

Annotation : — Apprvd. Re Williams* Settlement, Qreeuwell v. 

Humphries. [1929] 2 Ch. 361. 

14<6b. .] — Under a marriage settlement 

made in 1902 of property belonging to the 
wife, power was reserved to her in the event, 
which happened, of there being but one child 
of the then intended marriage, to revoke 
the trusts of the settlement as to three- 
quarters of the settled funds & to resettle the 
same for the benefit of any husband who 
might survive her, but so that he should not 
take more than a life interest therein, & any 
child or other issue of a future marriage. The 
wife, having been divorced, remarried in 
1908, & exercised the power in favour of her 
second husband. In 1923 the second 
marriage was dissolved upon the husband’s 
petition, & the wife again remarried. She 
died in 1928, leaving her first, second & third 
husbands surviving her : — Held : the second 
husband, although he survived his former 
wife, was not entitled to any interest under 
the appointment of 1908, as he had ceased 
to be her husband on the dissolution of the 
marriage. — Re Williams’ Settlement , 
Greenwell v. Humphries, [1929] 2 Ch. 301 ; 
98 L. J. Ch. 358 ; 141 L. T. 579 ; 45 T. L. R. 
541 ; 73 Sol. Jo. 384, C. A. 

Annotation : — Apld. Boswortblck v. Clegs (1829), 15 T. L. R. 

138. 


Part III.— Contracts for Settlements. 

165. Add. Annotation .-—Held. Chaney Maclow 204a. -- — - 48 

to « AgL * 

Marshall, Graham v. Marshall, [1928] Ch. Extern Ry. Co.^v. Ulunaj, ciara 

801. ‘ . — — 

PART 1L SECT. 8, SUB-SECT. 1. ment for "estate! righfLlr^ (&e°M«tlor[T^ or her 

covered thereby.— KeJ utras hat aw, aggicm- forever”: — Held: the 

sg. Provision for devolution of pro- [1932] 2 W. W. R. 533. € . words “ the right heir ** designated 

pertv— Valid,) — There is nothing in the next of kin of settlor.— Re Mac- 

Inteatate Succession Act, R. B. 8., part II. SECT. 3, SUB-SECT. 3.— E. Donald’s Settlement, O’Callaqhan 

1930, or other statutes of Saskatchewan, M . settlement v. O’Callaohan, [1928] V. L. R. 421; 

P UmiA^L. R. H8.-AU8. 


settled lands should. revert to “the 
right heir of (the settlor) & his or her 
helrs& assigns for ever”:— HeW: the 
words “ the right heir ** designated 
the next of kin of settlor. — Re Mac- 
Donald’s Settlement, O 'Callaghan 
v. O’Callaohan. [1928] V. L. R. 421; 
[1928] Argus L. R. 148. — AUS. 
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360. Add. Annotation: — Refd. Re Bennett, Ben- 
nett v. Bennett (1934), 78 Sol. Jo. 876. 

361* Add. Annotation: — Refd. Re Bennett, Ben- 
nett v . Bennett (1934), 78 SoL Jo. 876. 

368a. .] — A covenant to leave a bene- 

ficiary a share in the covenantor’s property 
at death cannot be defeated by a disposition 
during the covenantor’s lifetime which is 
testamentary in its nature. — Re Bennett, 
Bennett v. Bennett, [1934] W. N. 177 ; 
78 L. Jo. 231 ; 178 L. T. Jo. 172 ; revsd. 78 
Sol. Jo. 876, 0. A. 

380a. Trustees for infants — Infants volunteers.}— 

A voluntary settlement executed by a spinster 
contained a covenant in the usual form to 
settle any after-acquired property, with 
certain exceptions. The settlor afterwards 
married & had three children. Having 
become entitled under a will to a legacy & a 
share of residue which fell within the cove- 
nant, & a share in an appointed fund, she 
was asked by the trustees of the settlement 
to settle this property, but refused to do so : — 
Reid : on an application by the trustees for 
directions, the children, being volunteers, 
had no right to enforce the covenant, & 
therefore the trustees ought to be directed 
not to take any proceedings to enforce the 

* covenant, by action for damages for breach, or 
, otherwise . — Re Kay’s Settlement, Broad - 
BENT v. Macnab, [1939] Oh. 329 ; [1939] 1 
All E. R. 245 ; 108 L. J. Ch. 156 ; 160 L. T. 
172 ; 55 T. L. R. 332 ; 83 SoL Jo. 55. 

886a. .] — Otway v. Braithwaith (1679), 

Cas. temp. Finch, 405 ; 23 E. R. 221. 

302. Add. Annotation : — Refd. Cotton v . Heyl, 
[1080] 1 Oh. 510. 

524a. Expectancy.] — By the terms of a marriage 
settlement the income of the settled fund 
was directed to be paid to the wife during her 
life & subject to that trust the fund was to be 
held in trust for such of her issue as she might 
by deed or will appoint ; in default of any 
such appointment the fund was to be held in 
trust for all her children who being sons 
should attain the age of twenty-one years or 


being daughters should attain that age or 
marry in equal shares. In 1929 one of her 
children, A, T., executed a voluntary settle- 
ment whereby he assigned to trustees “ all 
the part or share, parts or shares & other 
interest whether vested or contingent to 
which the settlor is now or may hereafter 
become entitled whether in default of appoint- 
ment, or under any appointment hereafter 
to be made or on failure of any such appoint- 
ment of & in the trust property subject to the 
marriage settlement.” By an appointment 
in pursuance of the power executed in 1939, 
his mother appointed him a sum of £3,517 
& released her life interest : — Held : (1) the 
terms of the voluntary settlement were on 
construction wide enough to embrace all the 
interests which A. T. might take under the 
marriage settlement, but (2) inasmuch as his 
mother had not at the date thereof exercised 
her power in his favour, he was purporting 
thereby to assign a mere expectancy of 
something to which he was not then entitled 
but to which he might thereafter become 
entitled, & (3) accordingly he was entitled to 
require payment of the sum appointed, & 
could not be compelled to hand it over to 
the trustees of the voluntary settlement. — 
Re Brooks’ Settlement Trusts, Lloyds 
Bank, Ltd. v . Tillard, [1939] Ch. 993 ; 
[1939] 3 AH E. H K 920 ; 161 L. T. 158 ; 55 
T. L. R. 914 ; 83 Sol. Jo. 546.* 

638. Add. Annotation : — Refd. Re Smith, Franklin 
w. Smith, [1928] Oh. 10. 

535. Add. Annotation : — Apld. Re Smith, Franklin 
v. Smith, [1928] Ch. 10. 

564. Add. Annotation : — Refd. Re Ashton, Sier v. 
Ashton (1934), 78 SoL Jo. 803. 

683. Add. Annotation s Refd. Re Brooks, Public 

Trustee v. White, [1928] Ch. 214 ; Re 
Turner, Hudson v. Turner, [1932] 1 Oh. 31. 

659. Add. Annotation : — Rdfd. Re Sassoon (1933), 
49 T. L. R. 407. 

085, Add. Annotation : — Refd. Re Kay’s Settle- 
ment, Broadbent v. Macnab, [1939] Ch. 329. 

687. Add. Annotation : — Refd. Ditcham v. Miller 
(1931), 100 L. J. P. C. 177. 


Part V. — Consideration for Settlements 


710. Add. Annotation : — Refd. Elliot v. Joicey, 
[1935] A. C. 209. 


717. Add. Annotation : — Retd, Re Kay’s Settle- 
ment, Broadbent v. Macnab, [1939] Ch. 329. 

719. Add. Annotation : — Folld. Re Kay’s Settle- 
ment, Broadbent v. Macnab, [1939] Ch. 329. 

786. Add . Annotation :— -Refd. Papadopoulos v. 
Papadopoulos (1929), 46 T. L. R. 44. 

740. Add. Annotation : — Refd. Fowke v. Fowke, 
[1938] 2AHE, R. 638. 

740a. .] — E. v. E. (1893), 37 Sol. Jo. 250* 

740b. Cohabitation without marriage for several 
years,] — By a settlement executed in 1877, 
in consideration of a then intended marriage, 
it was declared that a sum of stock,, the 


property of the intended wife, which had 
been transferred by her to two trustees, should 
be held by them on trust for the benefit of 
the intended wife, the intended husband, & 
the issue of the intended marriage. The 
marriage was not solemnised, but the parties 
cohabited without marriage, 6c three children 
were bom. In 1883 an action, was brought 
by the father & mother against the trustees 
of the settlement, to obtain a transfer of 
the fund to the mother : — Held : the con- 
tract to marry had been absolutely put an 
end to, & the ct. could order the stock to be 
transferred to the lady. — Essery v. Oowlard 
(1884), 26 Ch. D. 101 ; 53 L. J. Ch. 661 ; 
51 L. T. 60 ; 32 W. R. 518. 

Annotation : — Apld. E. v. E. (1883), 37 SoL Jo. 250. 


PART III. SECT. 4, SUB-SECT. 3. — L. 

587 ii. .3 — -The covenant In 

question herein in a marriage settle- 


ment whereby the wife covenanted for 
settlement of after-acqnired property : 
— Held : not to catch the income 
reoelved by her under the will of her 


father without power of anticipation. — 
National Trust Co., Ltd. v. Ashton, 
11930] 8 W. W. R. 457.— OAR. 
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770* Add. Annotation ; — Held. Timpson’s Execu- 
tors v. Yerbury, [1036] 1 All E. R. 186. 


774. Add, Annotation Refd. Westminster Bank, 
Ltd. t>. Wilson, [1038] 3 All E. R. 662. 


776. Add. Annotation : — Held. Re Brooks’ Settle- 
ment Trusts, Lloyds Bank v. Tillard (1939), 
161 L. T. 158. ' 


798. Add. Annotation : — Refd. Westminster Bank, 
Ltd. v. Wilson, [1938] 3 All E. R. 652. 

800. Add. Annotations : — Dlstd. Re Bowden, Hul- 


bert v. Bowden, [1936] Ch. 71. Reid. Re 
Brooks’ Settlement Trusts, Lloyds Bank, 
Ltd, v. Tillard, [1939] 3 All E. R. 920. 

803a. -Burrows t>. Greenwood (1840), 4 

Y. & C. Ex. 251 ; 5 Jur. 384 ; 160 B. R. 999. 

803b. .] — The trustees & cestui que trust 

under a voluntary settlement cannot compel 
the settlor to perform any further act than 
he has already done to render such a settle- 
ment operative.- — Dbning v. Ware (1866), 
22 Beav. 184 ; 4 W. R.623 ; 62 E. R. 1078. 


Part VI. — Rectification and Variation of Settlements and 

Articles. 


840. Add. Annotation : — As to (1) Apld. Re Lloyds 
Bank, Ltd., Bomze & Lederman v. Bomze, 
[1031] 1 Ch. 289. 

849a. Omission of power to appoint by deed.] — 

The pltf., by summons, asked for a com- 
promise of an action. The action claimed 
rectification of the pltf.’s marriage settlement 
dated Sept. 29, 1910, by which, her husband 
having died & there being no children, the 
trust fund of £25,000 was held upon trust for 
her, & thereafter- as she should by will 
appoint, & in default for her next-of-kin. 
There was no power to appoint by d«ed, nor 
any trust for the wife absolutely ; Lut the 
pltf. offered to release her power over one- 
fifth of the trust fund of £25,000 for the benefit 


of her next-of-kin, upon terms that a general 
power, exercisable by deed or will, should be 
inserted : — Held : that the facts as to the 
making of the settlement precluded rectifica- 
tion, there being no evidence that the in- 
structions given by the settlor had not been 
carried out. The action would have to be 
tried on oral evidence, but the evidenoe 
available did not justify the ct. in sanctioning 
the compromise. — Constantinidi v. Ralli, 
T1935] Ch. 427 ; 104 L. J*. Ch. 249 ; 162 
L. T. 489 ; 79 Sol. Jo. 195. 

875. After this oase add : — 

Effect on construction of referential trusts.] — 
See Trusts, No. 493a, post. 


Part VII. — Revocation and Avoidance of Settlements. 


897a. .] — By a voluntary settlement 

made in 1868 a settlor settled any property 
to which she might become entitled upon tha 
death of her father & gave to the trustees of 
the settlement full power to receive & give 
receipts for the same or any part thereof in 
her name. Her father died in 1869 & during 
the years 1871-1874 his exors. transferred 
the share of the settlor tinder her father’s 
will to the trustees of the voluntary settle- 
ment. In 1935 the settlor requested the 
trustees to transfer the funds representing 
the above-mentioned property to her as her 
absolute property : — Held : the original 
trustees had received the settlor’s share under 
a valid authority unrevoked, & it became 
impressed with the trusts contained in the 
settlement. — Re Bowden, Hulbert v. Bow- 
den, [1930] Oh* 71 ; 105 L. J. Ch. 23 ; 154 
L. T. 157 ; 79 Sol. Jo. 025. 


897b. By subsequent sale of settled property.] 

— Held : the selling out of the settled stock 
did not amount to a virtual revocation of 
the settlement. — Blackwell v. Wood (1831), 
1 L. J. Ch. 35. 

899. Add. Annotation : — Refd. Re Lloyds Bank 
Ltd., Bomze & Lederman v. Bomze, [1931] 
1 Ch. 289. 


908a. Power exercisable with consent of court — 
Validity.]- -Re H.’k Settlement, if. t>. S., Re 
P.’s Settlement, P. r. 8., [ i 939] W. N. 318. 


913a. .] — Gut v. Dormer (1077), T. Raym. 

295 ; 83 E. R. 152. 


Annotations : — Oonsd. 
Bing. 497. BeM. 
Oat). In Ch. 55. 


Doe d. Nowell e. Roake (1825), 
Bath 9c Mountague's Case (1093), 


2 

3 


984. Add. Annotation : — Consd. Re Dunoombe’s 
Will Trusts, Wrixon-Becher v. Faversham 
(Earl) (1932), 146 L. T. 412. 


PART V. SECT. 6, SUB-SECT. S. 

768 L Settlor must do sverythina 

necessary to transfer prooeriy. P-In 
order to constitute a valid & effective 
▼ohmtaiy settlement binding upon the 
settlor, be must have done everything 
which, aeoordtaf to the nature of the 
pro p erly comprised in the settlement. 


was neoessary to be done to transfer 
the property either to the persons for 
whom h° intends to provide, or to 
a trustee for the purposes of the setUe* 
xnent, or have declared that he h i m self 
holds it in trust for such purposes: 
9c the expression of a mere executory 
Intention to create a trust, or voluntary 
agreement to do so is insufficient for 

29 


such purpose. — H amilton t>. Izard, 
[1929J N. % L. R. 498.— N.Z. 


PART VI. SECT. 1, 8UB-8KCT. 4. 

m i. Mistake — Sufficiency of 

evidence .) — Goodwin e. RotaL Trust 

U3 -^CAll °* R * 
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938a. .] — Lampert V. Lampert (1789), 976. Add. Annotations : — Gonsd. Re Lloyds Bank, 

1 Ves. 20 ; 30 0. R. 210. Ltd., Bomze & Lederman v. Bomze, [1931] 1 

976. Add. Annotation : — Reid. Lancashire Loans, Oh. 289. Retd. Lancashire Loans, Ltd. v. 

Ltd. v. Black, [1934] 1 K. B. 380. Black, [1934] 1 K. B. 380. 


Part VIII. — Beneficial Interests in Personalty. 


994. Add. Annotation : — Refd. Re Gillott’s Settle- 
ment, Chattock v. Reid, [1934] Oh. 97. 

1003a. Equitable assignment — Covenant to 

pay portion of income to third party — 
Within three days of receipt.] — A marriage 
settlement provided that the wife, if she 
survived the husband, might appoint all or 
art of the income of the settled property to 
e paid to any subsequent husband who might 
survive her, until he should ( inter alia ) assign 
it. A second settlement comprised property 
subject to like trusts, & a third gave the wife 
power to appoint to any subsequent husband 
with or without restriction. An agreement 
between the wife’s second husband, the wife, 
& a lender, for a loan to be applied by the 
second husband & the wife in paying certain 
debts, provided that, while money was owing 
• under the agreement, the second husband & 
the wife should, withr. three days after 
receiving any income of the settled property, 
pay half of it into a specified account, that 
the money so paid should be used in paying 
the debts & repaying the loan, & that what 
remained should be handed to the second 
husband & the wife or the survivor as they 
should direct. A later agreement provided 
that the second husband & the wife, so long 
as any money then owing by them remained 
owing, would pay income into a specified 
account within three days after receiving it, 
& that when so paid it should be held in trust 
for payments to other parties to the agree- 
ment as well as to the second husband & 
the wife. The wife died, having by her will 
appointed, within the terms of the first 
settlement, an interest to the second husband 
in the income of the property comprised in the 
three settlements, until he should ( inter alia ) 
assign it: — Held: (1) the covenants in the 
agreements for payment into specified 
accounts effected an equitable assignment 
of the income ; (2) after the wife’s death the 
second husband became a trustee of the 
income, as soon as he received it, for those 
intended to benefit under the agreements, 
although he was not obliged to pay it over 
immediately ; (3) although no assignment 

was intended, the second husband, on the 
true construction of the agreements, had 
forfeited his interest. — Re Gillott’s Settle- 
ment, Chattock v. Reid, [1934 JCh. 97 ; 102 
L..J. Ch. 332 ; 149 L. T. 419 ; 77 Sol. Jo. 447. 

1008b. Rentcharge In respect of improvements 

— Some improvements not authorised by 
statute.] — A tenant for life with a life interest 
defeasible on alienation carried out improve- 
ments in the principal mansion house. The 
Settled Land Act trustees agreed to discharge 
the cost out of capital moneys, & required 
him to execute, under Settled Land Act, 
1925 (c. 18), s. 85, a deed creating a rent- 
charge to secure repayment of the cost to 
capital, which he did. On a summons to 


determine whether, if some of the improve- 
ments were not within the Act, so that more 
had been spent on improvements & a larger 
rentcharge created than the Act authorised, 
the defeasible interest of the tenant for life 
ceased on the execution of the deed : — Held : 
the trust giving to the tenant for life a life 
interest defeasible on alienation did not 
cease upon the execution of the deed. — Re 
Liberty’s Will Trusts, Blackmore v. 
Liberty (Stewart), [1937] Ch. 176 ; [1937] 

1 All E. R. 399; 106 L. J. Ch. 118; 156 L. T. 
270 ; 53 T. L. R. 323 ; 81 Sol. Jo. 99. 

1008a. Order to raise capital money for benefit 

of tenant for life — Policy on tenant's life 
assigned to trustees — Premiums paid by 
tenant.] — The tenant for life of a settled 
legacy whose life interest was protected 
against any assignment or charge a whereby 
the income or some part thereof would if 
belonging absolutely to him become payable 
to some other person or a corpn.,” with a gift 
over upon failure of such trust, applied to the 
ct. under the powers of Trustee Act, 1925 
(c. 19), s. 57, for an order to authorise the 
trustees to raise £15,000 out of the capital 
of the settled legacy, which amounted to 
£150,000, & to apply the same in payment 
of his debts & generally for his benefit. 

An order was made authorising the trustees 
to raise the money & to apply it accordingly, 
upon the terms that the tenant for life should 
effect a policy for £15,000 upon his own life 
& assign the same to the trustees to secure 
repayment of the capital raised, & that the 
trustees should pay the premiums on the 
policy out of the income unless pltf. should 
within seven days of each renewal date pro- 
duce to the trustees a receipt for the amount 
of the premium paid to the insurance co. 
On a summons taken out to determine the 
question whether the tenant for life by apply- 
ing for & obtaining this order had forfeited 
his life interest : — Held : so long as the tenant 
for life paid the premiums on the policy & 
produced the receipt for them to the trustees, 
so that the trustees were not called upon to 
apply any part of the income of the legacy 
in payment of the premiums, the order would 
not effect a forfeiture of the life interest. — Re 
Salting, Baillik-Hamilton *. Morgan, 
[1932] 2 Oh. 57 ; 101 L. J. Ch. 305 ; 147 
L. T. 432 ; 70 Sol. Jo. 344. 

Annotation : — Reid. Re Mair, Rloharda v. Doxat, (1035] Oh. 

562. 

1008b. .] — An order of the ct. under 

Trustee Act, 1925 (c. 19), s. 57, giving power 
to trustees to raise capital moneys for benefit 
of life tenants will not cause a forfeiture of 
protected life interests, because the sect, is an 
overriding sect., the provisions of which are 
to be deemed to be read into every settlement. 
— Re Mair, Richards v. Doxat, [1935] Ch. 
502 ; 104 L. J. Ch. 258 ; 153 L. T. 145. 
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101 la. — .] — By the second clause o f 

marriage articles, it was agreed, that a s um 
should be settled on the wife, not stating how, 

& the husband renounced his marital right 
over it during the coverture. The fourth 
clause provided that, in case of her death 
leaving issue, it should belong to the husband 
& children successively ; the fifth gave her 
a power of appointment, if she died without 
issue ; & the sixth provided that the income 
should, “ in all cases,’* belong to the husband 
during his life. There was no express life 
estate given to the wife : — Held : the wife, 
by implication, took an immediate life estate 
to her separate use. — Byam v. Byam (1854), 
19 Beav. 58 ; 24 L. J. Ch. 209 ; 1 Jur. N. S. 
79 ; 3 W. R. 96 ; 52 E. R. 270. 

1054. Add . Annotation : — Apld. Re Gooch, Gooch 
v. Gooch, [1929] 1 Ch. 740. 

1056a. Omitted words supplied.] — A settle- 

ment recited that it was the desire of the 
settlor to benefit certain grandchildren 
described as “all the children present & 
future of the marriage of ” A. & B. The 
ultimate trust for the grandchildren was 
worded thus : “in trust for such of the 
grandchildren as being male shall have 
attained the age of 21 years or being female 
shall have married under that age ” : — Held : 
the ct. should give effect to the settlement 
considered as a whole & the provision for 
female grandchildren should be given effect 
to as if it read s “or being female shall have 
attained the age of 21 years or shall have 
married under that age .” — Re Hargraves' 
Trusts, Leach v. Leach, [1937] 2 All E. R. 
645. 

1059a. Application of accumulations during 

minority.! — Certain property was vested in 
the Public Trustee under a settlement, where- 
by the settlor directed him after her decease 
to pay the income to the tenants for life 
therein mentioned, & directed that after 
the death of any tenant for life the share 
of that tenant for life should be held in trust 
for the grandchildren of the settlor in manner 
therein mentioned. One of the tenants for 
life died in the lifetime of the settlor. A 
summons was taken out by the Public 
Trustee for the direction of the ct. as to the 
application of the accumulations of income 
of the share of the tenant for life who died 
in the lifetime of the settlor, having regard 
to the facts that ( a ) no grandchild of the 
settlor had attained the age of twenty-one 
years, or being female had married, at the 
death of the settlor ; (6) one of the grand- 
children of the settlor was bom after the 
dates, when two of such grandchildren had 
attained the age of twenty-one years, & 
(c) a grandchild of the settlor, who survived 
the settlor, died under the age of twenty-one 
years : — Held : (1) the property from which 
the accumulated income arose must be 
regarded as the share to which the infant 
would become ultimately entitled, even 
though that share might be reduced by reason 
of other members or the class coming into 
existence ; (2) the share of the grandchild, 
who had died under the a$e of twenty-one 
years, which had been provisionally assigned 
to that grandchild, ought to be treated as 
not having been properly assigned, & that 
portion of the money which had accrued while 
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the infant was a member of the class, & 
which had not been applied in tne mainten- 
ance & education of the infant, ought to be 
reassigned amongst the other persons who 
were at that time members of the class ; 
(3) observations on the method of dealing 
with accumulations of income provisionally 
assigned to infant members of a class, having 
regard to Conveyancing Act, 1881 (c. 41), 
s. 43, & Trustee Act, 1926 (c. 19), s. 31. — 
Re Kino, Public Trustee v. Aldridge, 
[1928] Ch. 330 ; 97 L. J. Ch. 172 ; 138 L. T. 
641. 

1071a. .] — Peck v. Parrot (1749), 

1 Ves. Sen. 236 ; 27 E. R. 1004, L. C. 

1081a. .] — Money was settled upon 

trust, after the death of the survivor of the 
parents, to pay, etc., unto all the sons & 
daughters, & the children of such as should 
be dead leaving issue (the children to take 
the share of their parents), with a gift over 
if there should be no child of the marriage, 
or being such, all sons, should die under 
twenty-one, & the daughters under twenty - 
one or marriage : — Held : the shares vested 
in the children on their births, & the repre- 
sentatives of those who died unmarried, in 
their infancy, & in the life of the parents, 
took a share. — Re Minor’s Trusts (1800), 28 
Beav. 50 ; 54 E. R. 284. 

1088. Add. Annotation : — Consd. Re Sutcliffe, 
Alison v. Alison, [1934J Ch. 219. 

1094a. Absolute gift — Restrictions on enjoyment— 
Failure of trust.] — By a settlement it was 
provided that the trustees should stand 
possessed* of the trust fund “ in trust to 
divide it into seven equal shares & to appro- 
priate one of such shares to each of the 
settlor’s children,” & it was further provided 
that : “ The shares so directed to be appro- 
priated to the settlor’s said respective children 
shall not vest absolutely in them but shall 
be retained by the trustees <fc held upon the 
trusts ” thereinafter declared. The income 
of each share was to be paid to the children 
during their respective lives, subject to 
determination on bkpey., or assignment, & 
on the death of a life tenant the share was to 
be held in trust for the children of the life 
tenant as therein provided. In the event of 
a life tenant having no children a power of 
appointment by will was given to such life 
tenant of the share “given to such life tenant.” 
The trustees were given power on the marriage 
of a life tenant to settle upon ceriam trusts all 
or any part of the trust fund given to such 
life tenant. One of the children died a 
bachelor & without having exercised his 
power of appointment by will. A summons 
was taken out to determine whether bis share 
formed part of his estate, or whether being 
undisposed of, there was a resulting trust in 
favour of the settlor : — Held : upon a con- 
sideration of the settlor’s intention as 
indicated in the settlement, there was an 
absolute gift in the first instance, & applying 
the rule in Lassence v. Tierney & Hancock v. 
Watson the share passed to the child’s estate. 
— Re Gatti’s Voluntary Settlement 
Trusts, De Ville v. Gatti, [1930] 2 All 
E. R. 1489 ; 52 T. L. R. 074 ; 80 Sol. Jo. 
704. 

1095. Add. Annotation : — Held. Selsdon v. Selsdon 
(1934), 50 T. L. R. 409. 
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Part IX. — Beneficial 

1254. Add. Annotation : — Reid, Re Chadwick’s 
Trusts, Shaw v. Woodward, [1939] 1 All E. R. 
850. 

1260. Add. Annotations -da to (2) DUtd. Re 
Williams’ Settlement, Greenwell v. Hum- 
phries, [1929] 2 Ch. 361. Consd. Colclough 
v. Colclough & Fisher, [1933] P. 143. 

1274* Add. Annotation : — Refd. Re Nicholson’s 
. Settlement, Molony v. Nicholson, [1939] Ch. 
11. 

1356. Add. Annotation Reid. Re Brown’s Settle- 
ment, Public Trustee v. Brown, [1939] 3 
All E. R. 391. 

1391a. Portionlst disposing of settled property — 
Loss of portion.] — Whenever a son, entitled 
to an estate in remainder under a settlement 
of real property which, if it were an estate 

, in possession, would exclude him from shar- 
ing in any portions charged on the property, - 
has exercised, by virtue of his estate in 
remainder, dominion over & disposed of the 
settled property, he at once becomes & 
remains exoluded from the portions provision. 

, In observing this principle the ct. will not 
measure the benefit to himself or the detri- 
ment to others which the son so disentailing 
the settled property creates. — Re Leeke’s 
Settlement Trusts, Borough v. Leeke, 
[1937] Ch. 000 ; [1937] 2 All E. R. 603 ; 100 
L. J. Ch. 228 ; 157 L. T. 481 ; 63 T. L. R. 
736 ; 81 Sol. Jo. 419. 

Annotation : — Refd. Re Vaux, Nicholson v. Vaux, 11938] Oh. 
681 . 

1394. Add. Annotation : — Refd. Re Leeke’s Settle- 
ment Trusts, Borough v. Leeke, [1937] 2 
All E. R. 603. 

1397. Add. Annotation : — Refd. Re Leeke’s Settle- 
ment Trusts, Borough v . Leeke, [1937] 2 All 
E. R. 603. 

1404. Add. Annotation : — Refd. Re Brown’s Settle- 
ment, Public Trustee v. Brown, [1939] 3 
All E. R. 391. 

1427. Add. Annotation : — Consd. Re Leeke’s Settle- 
ment Trusts, Borough v. Leeke, [1937] 2 
A11 E. R. 663. 

1489. Add. Annotation : — Consd. Re Leeke’s Settle- 
ment Trusts, Borough v. Leeke, [1937] 2 
AH E. R. 603. 

1526a. Sale of lands charged to pay debts — 

Charge on other lands of settlor,] — Legh v. 
Legh (1846), 15 Sim. 135 ; 60 B. R. 
568. 

Annotation : — Refd. Re Saunders -Daviee, Saundem-Davies 
v. Saunders -Davies (1887), 56 L. J. Oh. 498. 


Interests in Realty. 

1604a. .] — Stawell v , Austin (1077) 

2 Rep. Ch. 125 ; 21 B. R. 635. 

1746. Add. Annotation: — Consd. Re Arden, Short 
v . Oamm, [1935] Ch. 326. 

1779a. .] — W arman v. Seaman (1075), 2 

Gas. in Ch. 209 ; Freem. Oh. 306 ; Poll, 112 ; 
Oaa. temp. Finch, 279 ; 22 E. R. 914 ; sub 
nom. Seaman v. W arman, Freem. K. B. 300 ; 

3 Keb. 544. 

Annotations .—Retd. Lyon v. Mitchell (1816), 1 Madd. 467 

Re Wynob Trusts, Ex p. Wynoh (1854), 5 De Q. M. & G. 

188 ; Roddy t>. Fitzgerald (1858), 6 H. L. Oaa. 828. 

1786a. Conditional gift.] — By marriage settle- 

ment, G., the husband, in consideration of 
the intended marriage & of the fortune of 8., 
the wife, to which C. was to become entitled 
on the marriage, released land to the use of 
himself in fee untU the marriage ; &, after 
the marriage, to the use of himself for life * 
remainder to trustees to preserve contingent 
remainders ; &, after the decease of C., ir 
case S. should survive him, to the use of S. 
for life ; remainder to trustees to preserve 
contingent remainders ; &, after the decease 
of the survivor of 0. & S„ in case there should 
be only onechHd of the marriage, then Hving, 
& no other child then dead leaving issue, 
to the use of such chUd in fee ; but, in case 
there should happen to be more than one such 
child Hving at the decease of the survivor 
of C. & S., or any chUd or children then dead 
leaving issue, then to the use of all such 
chHdren of 0. & S. & such children’s children, 
respectively, for such estates as C. & S. should 
jointly appoint, &, in default of such appoint- 
ment, as the survivor Bhould appoint : & 
in default of such appointment, to the use o: 
all the children of the marriage as tenants 
in common & of the heirs of their respective 
bodies, with cross remainders ; & ” for 

default of all such issue,” to the use of four 
brothers & sisters of 8. as tenants in commor 
in fee. S. survived O. : there were twc 
children of the marriage, of whom both died 
without leaving issue, in the lifetime of S. 
No appointment was made : — Held : the 
remainder to S.’s brothers & sisters took effect, 
as it was not a limitation in remainder after 
the determination of the estates given to the 
ohUdren as tenants in common in tail by the 
limitation immediately preceding, but was 
an independent limitation to take effect ir 
case there were, at the time of the death of 
the survivor of C. Sc S., no issue In whom 
any of the previous limitations could vest. — 
Dob d. Less v . Ford (1853), 2 E. & B. 970 * 
23 L. J. Q. B. 63 ; 22 L. T. O. S. 184 ; 1C 
Jur. 420 ; 2 0. L. R. 054 ; 110 B. R. 1029. 
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1808. Add. Annotation -Apld. Re Brandon, I 1809. Add. Annotation : — Apld. Re Brandon 
Samuels v. Brandon (1932), 49 T. L. R. 48. I Samuels v. Brandon (1932), 49 T. L, R. 48. 
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4® «) a pw. Re 

5vi r. Holland v. Gill am, [1928] Oh. 721, 
R«d* Re Conquest, Royal Exchange Assur- 
anoe v. Conquest, [1929] 2 Ch. 353 ; Re 
Whitaker, Rooke v. Whitaker, [1929] 1 Ch. 
? 2 ? Smith, Vincent v. Smith, [1930] 1 

Uu< 88. 

1872. Add. Annotations: — As to (1) Reid. Re 

Whitaker, Rooke v , Whitaker, [1929] 1 Oh 
682. As to (2) Dlstd. Re Robins, Holland v. 

Oh, 721. Expld. Re Conquest, 

Royal Exchange Assurance v. Conquest. 

[1929) 2 Ch. 358. Consd. Re Smith, Vincent 
v . Smith, [1930] 1 Ch. 88. 

1878. For the existing paragraph substitute the 
following paragraph : — 

, “ — " — — — .] — Testator, who died in 
1871, devised his real estate to his trustees 
upon trust to divide the income during a 
long period, namely during the joint lives 
& the life of the survivor of a large class of 

S arsons, amongst another class of persons, 
tieir respective exors., administrators & 
assigns ; & declared that, on cesser of the 
period, the land should be sold, & the net 
proceeds of sale divided amongst a third 
class of persons only then ascertainable, & 
he gave his trustees a power of sale until 
the trust for sale arose. Immediately before 
the commencement of Law of Property Act, 
1925 (c. 20), all the cestuis que vie were dead 
except one, & all the original participants 
in income were also dead except one, & the 
income for many years had been distributed 
amongst their respective estates or aligns : — 
Held : (1) the land was held in undivided 
shares within Law of Property Act, 1925, 
Sched. I., Part IV., par. 1. 

The trustees having received, through their 
surveyor, a notice from the local authority 
that certain premises, forming part of the 
trust estate, were in a defective condition, 
carried out the necessary repairs, & temporarily 
paid the cost thereof out of the rents of the 
trust estate : — Held : (2) the trustees having 
asked the ct. for directions, the ct. was free 
to determine how the expenses ought to be 
borne ; (3) the expenses should be borne by 
capital. — Re Robins, Holland v . Gillam, 
[1928] Oh. 721 ; 97 L. J. Ch. 417 ; 139 L. T. 
393. 

(1 ) Apld. Re Howe, Westminster Bank 
Everett, [19291 2 Oh. 166. As to (3) Folld. Re Smith, 
Vinowit tr. Smith, [1930] 1 Ch. §8. Held. Re Conquest, 

ie ?- ssh * 

*]— Law of Property Act, 

1925 (c. 20), s. 28 (2), has not deprived the ct. 
of its inherent jurisdiction to decide, in a 
proper case, than the cost of certain repairs 
to settled land ought to be borne by capital. 

The intestate died possessed of an estate 
which included freehold cottages in a bad 
state of repair. After the death the local 
authority served notices to carry out repairs, 
including re-roofing & pointing of chimney 
stacks. Some of these repairs, m view of the 
state of the property at the intestate’s death, 
would have amounted to “ permanent im- 
provements ” ; & this summons, issued upon 
the application of the administrator of the 
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estate, raised questions as to the incidence of 
their cost: — Held: (1) the cost of repairs 
which are “ improvements ” within Settled 
Land Act, 1925 (o. 18), Sched. III., Pts. I, II., 
may properly & primd facie ought to be borne 
by capital ; (2) works not being “ improve- 
ments ” within these parts of that Sched. 
may properly be so borne if they are shown 
to be works in the nature of permanent 
improvements ; (3) ordinary current repairs 
& “ casual repairs,” i.e., those carried out 
in the ordinary course, generally at the cost 
of the tenant for life, cannot be treated as 
being “ permanent improvements ” ; (4) 

Law of Property Act, 1925 (c. 20), s. 28 (2), 
does not compel Settled Land Act trustees 
to pay the costs of all repairs out of income, 
& does not deprive them of their discretion 
under Settled Land Act, 1925 (o. 18), s. 102. 
—Re Smith, Vincent v. Smith, [1930] 1 Oh. 
88 ; 99 L. J. Oh. 27 ; 142 L. T. 178. 

1873b. Effect of Law of Property Aot, 

1925 (c. 20), s. 28 (l).]— 1 The effect of above 
sub-sect, is (a) to give to trustees for sale 
powers of management of land, including 
the repair & rebuilding of houses, the cost of 
which, by virtue of sub-section 3 of Settled 
Land Act, 1925 (c. 18), s. 102, is payable 
out of income, & (b) to give power to trustees 
to make improvements which, under Settled 
Land Act, 1925 (c. 18), s. 84, coupled with 
the provisions of Sched. III. thereto, can be 
paid for out of capital. Therefore where 
trustees have a choice ot‘ powers under above 
sub -sect., they should be guided in their 
choice by the equitable principles laid down 
& applied in Re Enlchky *, Freke v. Calmady , 
No. 1869, & the language of the judgment 
in Re Gray , Public Trustee v. Woodhouse , No. 
1872, is not to be construed as an authority 
for the contrary proposition. — Re Conquest, 
Royal Exchange Assoe. v. Conquest, [1929] 

2 Ch. 353 ; 98 L. J. Ch. 441 ; 141 L. T. 685. 

Annotation : — Bold. Re Smith, Vincent v. Smith, [1930] 1 
Ch. 88. 

1878a. Permanent structural repairs.] — 

! Dangerous structure notices were served by 
a local authority on trustees in respect of 
houses forming part of a trust estate. The 
necessary work involved pulling down, re- 
building, & reinstatement of the houses : — 
Held : the work involved structural recon- 
struction of a permanent nature, & that there- 
fore the cost was to be provided for out of 
capital. — Re Whitaker, Rooke v. Whitaker, 
[1929] 1 Ch, 662; 98 L. J. Ch. 312; 141 
L. T. 28. 

Annotations Apia. Re Conquest, Ttoral Exchange Aphoc. 
v Smith 930?^ l^ih. ?8 Conid. Re Smith, Vincent 

1878b. .] — Re Smith, Vincent v. Smith, 

No. 1873a, ante . 

1878c. Anolent buildings.] — Re Battle 

Abbey Settled Estate, Webster v. Trou- 
bridge, [1933] W. N. 215; sub nom. Re 
Webster, Webster v. Troubridge, 176 
L. T. Jo. 148. 

1884a. .] — Devise to A. & others on 

trust to apply the rente in payment of certain 
debts, then to apply them for the benefit 
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only for repairs mmmary to keep estate 
in saleable condition .} — Wltso n v. 
Whxuplet (1986), 1 M. F. R. 196.— 
CAN. 
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of A. for life with remainders over, with a 
direction that A. should be allowed to occupy 
the premises, keeping them in repair, & paying 
£100 per annum , or such other rent as the 
trustees should think reasonable. A. was 
the only acting trustee. He continued to 
occupy the premises after testator’s death. 
They were afterwards burnt down : — Held : 
A. was bound to reinstate the premises, Sc 
to pay £100 a year during the occupation 
after the Are. — G regg v. Coates, Hodgson v. 
Coates (1850), 23 Beav. 33 ; 2 Jur. N. S. 
964 ; 4 W. R. 735 ; 63 B. R. 13. 

Annotations: — Apld. Re Wllliamee, Andrew r. WUliame* 
(1885), 54 L. T. 105; Re Bradbrook, Lock r. Willis (1887), 
56 L. T. 106. Refd. Woodhouoe v. Walker (1880), 5 Q. B. D. 
404 ; Batthyany v. Walford (1886), 33 Cb. D. 024. 

1891* Add. Annotation : — Refd. Re Weld-Blundell 
Estate, Mowbray (Lord) v. Weld-Blundell 
(1929), 73 Sol. Jo. 685. 

1892. Add. Annotation : — Refd. Re Warwick’s 
Settlement Trusts, Greville Trust Co. v. Grey, 
[1938] Ch. 530. 

1917. Add. Annotation : — Apld. Spyer v. Phillip- 
son, [1931] 2 Ch. 183. 

1955. Add. Annotations : — Consd. Re Macnamara, 

' Macnamara v. Macnamara, [1936] 1 All E. R. 

602. Refd. Re Fulford, Fulford v. Hyslop, 

, [1930] 1 Ch. 71. 

1956a. Damage to settled property In Ireland.] 

— A tenant for life unimpeachable for waste of 
an estate in Ireland & subject to Irish law 
was awarded £4,400 compensation for 
damage to the settled property. The com- 
pensation, which was awarded by a com- 
mission of inquiry set up by agreement 
between the govt, of the Irish Free State & 
the British Govt., was in the nature of a 
gratuity Sc was not by law recoverable by the 
owners of tho property injured. The tenant 
for life in fact only received £2,600, the 
balance being retained by the Irish Free State 
Govt, in respect of an unascertained liability 
of the tenant for life for Irish income tax : — 
Held : by Irish law the sum awarded by way 
of compensation was capital money Sc was 
held by the tenant for life as a trustee for the 
trustees of the settled estate ; in the cir- 
cumstances the liability was the tenant for 
life was limited to £2,600, the only sum 
received in respect of the award. — Re 
Macnamara, Macnamara v . Macnamara 
[1936] 1 All E. R. 602. 

1958. Add. Annotations: — As to (1) Consd. Re 
Fenwick, Fenwick v. Stewart, [1936] 2 All 
E. R. 1096 ; Corbett v. I. R. Comrs., [1938] 
1 K. B. 667. Dlstd. Re Darby, Russell v. 
Macgregor, [1939] 3 All E. R. 6. Refd. Re 
Sheo, Taylor v. Stoger, [1934] 1 Ch. 345 ; Cor- 
bett v . I. R. Comrs., [1937] 3 All E. R. 808. 

1958a. .] — When part of the residuary estate 

of a testatrix who died on Mar. 24, 1932, con- 
sisted of two houses held on lease for terms 
expiring in 1944 Sc 1945 respectively Sc sub- 
ject to the payment of heavy ground rents 
Sc other liabilities ; &, before the expiration 
of the first year sifter testatrix’s death, the 
exors. in pursuance of their obligations under 
the leases, expended £353 in payment of 
rent Sc other outgoings ; &, for the purpose 
of relieving the estate from future liabilities 
thereunder, acting under proper advice 
assigned the leases Sc paid out of the capital 
of the estate the sums of £500 & £100 to the 


respective assignees thereof in consideration 
of their undertaking those liabilities : — Held : 
as between tenant for life Sc remainderman 
under the trusts of the residuary estate, the 
remainderman was not entitled to have the 
whole of the sums of £500 & £100 recouped to 
capital out of the income accruing to the 
tenant for life, although the effect of that 
payment out of capital was to relieve the 
tenant for life from the obligations he would 
have been under to meet out of income the 
liabilities under the leases, but for the assign- 
ment thereof ; the obligation to pay the sum 
of £353 ought not to be wholly borne by the 
tenant for life, as he was not put in possession 
of any of the income of the residuary estate 
until the estate had, within the due period of 
one year from testatrix’s death, been freed 
from the leasehold liabilities ; but, thirdly, 
those three sums amounting together to 
£953 ought to be apportioned as between 
capital Sc income upon the principle recognised 
in AUhusen v. Whittell. — Re Shee, Taylor v. 
Stoger, [1934] Ch. 345 ; 103 L. J. Ch. 183 ; 
150 L. T. 451. * 

1960a. Vested legacy fund — Payment post- 

poned.] — (1) The income of a fund set apart 
to answer a legacy vested but not payable 
until a future date falls into the residue as 
capital, & must, as between the tenant for 
life & the remainderman of t^e rwidue. be 
invested, & the income only arising from such 
investment paid to the tenant for life. 

(2) The unapplied income of a fund set 
apart to answer an annuity payable at the 
discretion of trustees belongs to the tenant 
for life of the residue as income. — Re White- 
head, Peacock v . Lucas, [1894] 1 Ch. 
678 ; 63 L. J. Ch. 229 ; 70 L. T. 122 ; 42 
W. R. 491 ; 38 Sol. Jo. 183 ; 8 R. 142. 

Annotation : — Generally, Refd. Re Hawkins, White v. White, 
[1016] 2 Ch. 570. 

1975a. .]• — In 1838 property was demised for 

a term determinable on the dropping of three 
lives, reserving a yearly rent Sc a heriot pay- 
able on the dropping of each life, with a 
covenant for perpetual renewal at a specified 
fine on the dropping of each life. In 1869 
the persons who had then become absolute 
owners subject to the lease settled the 
property in strict settlement, giving to a 
trustee ample powers of management, with 
powers to grant leases with or without 
covenants for renewal, Sc to perform any 
covenant for renewal previously entered into 
by any previous owner, or by the trustee for 
the time being, so that in every sucn appoint- 
ment, lease or demise the best rent be reserved 
without taking any fine or premium. During 
the continuance of a tenancy for life under 
this settlement two lives dropped, Sc on each 
occasion a heriot was paid Sc the lease renewed 
by the trustee at a fine in pursuance of the 
covenant : — Held : the powers given to the 
trustee did not affect the question, Sc the fines 
Sc heriots were casual profits payable to the 
tenant for life. — B rigstocke v. Brigstocke 
( 1878), 8 Ch. D. 367 47 L. J. Ch. 817 ; 38 

L. T. 760 ; 26 W. R. 761, C. A. 

Annotation : — Refd. Re Rodes, Sandora v. Hobson, [1900] 
1 Ch. 815. 

1979a. Annuity charged on leaseholds — Compulsory 
sale.] — A settlement was made in 1892 of 
( inter alia) an annuity of £300 charged on Sc 
payable out of certain leasehold properties. 
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The settlement provided that the trustees 
should pay the annuity of £300 to one H. 
during her life & after her death to her hus- 
band, Sc after the death of the survivor of 
those two to their three daughters during 
their lives with remainder to the daughters* 
children. H. & her husband having died, 
their three daughters were entitled to the 
income, Sc the children of the daughters were 
entitled to the capital. The settlement also 
provided that if Sc when H. Sc her husband 
or the survivor of them should so require, & 
after the death of the survivor of them if 
Sc when the trustees or trustee should in 
their or his uncontrolled discretion think it 
expedient, the trustees or trustee should sell 
the annuity of £300 Sc invest the proceeds 
in a manner specified in the settlement. 
The annuities in question were in fact re- 
deemed by the owner of the leasehold pro- 
perties under the provisions of sect. 191 of 
the Law of Property Act, 1925 (c. 20), s. 191 : 
— Held : sect. 191 enabled a compulsory sale 
to be made, & the trustees could not be said 
to have exercised any discretion in the matter 
one way or the other. The capital money 
resulting from the compulsory sale must be 
treated as though the annuity were still sub- 
sisting so far as the relative rights of the 
tenants for life Sc the remaindermen were 
concerned. The trustees should sell in each 
year sufficient of the capital to produce with 
the income £300 a year, less income tax, 
which was to be paid to the tenants for life. 
— Re Care’s Settlement, Riddell w. Carr, 
(1933) Ch. 928 ; 102 L. J. Ch, 327 ; 149 

L. T. 601 ; 49 T. L. R. 581. 

1996. Add. Annotation : — Consd. Re Maclver’s 
Settlement, Maclver v. Rae, [1930] Ch. 198. 

1998a. Distribution of capital assets.] — A 
limited co. not in liquidation can make no 
payment by way of return of capital to its 
shareholders except as a step in an authorised 
reduction of capital. Any other distribution 
of money, whether called dividend or bonus 
or any other name, can only be made by way 
of dividing profits. Moneys so paid to a 
shareholder who is a trustee consequently 
will belong primd facie to the person bene- 
ficially entitled to the income of the trust 
estate. If the moneys or any part of them 
are to be treated as corpus , there must be 
some provision of the trust deed which brings 
about that result ; no statement by the co. 
or its officers can affect the rights of the 
beneficiaries in the matter. 

In 1925 a pastoral co. in New South Wales 
sold substantially the whole of its lands, live 
stock Sc other assets, Sc ceased to carry on 
its business. In 1926 a dividend vras 
declared Sc paid as “ a distribution of capital 
assets in advance of the winding up.” No 


question arose in the appeal as to that 
dividend. . In Nov. 1927, the co. declared Sc 
paid a dividend, stating that it was paid out 
of the sale of the breeding stock. Upon an 
originating summons issued by trustees, who 
held over two-thirds of the shares issued, 
the Supreme Ct. held that the dividend 
should be treated as capital of the trust 
estate. Upon appeal to the Privy Council 
resps., while supporting that decision, con- 
tended alternatively that the dividend could 
not have been paid but for a breach of duty 
by the trustees in not opposing resolutions 
passed in 1926 altering one of the co.’s 
articles of assocn . : — Held : the dividend 
should be treated as income of the trust 
estate, but the moneys should be retained 
by the trustees for a limited period, in order 
that the beneficiaries might, if they wished, 
assert in hostile litigation a claim based 
upon the alternative contention above 
stated, the materials necessary to dispose of 
that point not being fully before the board. — 
Hill (R. A.) v. Permanent Trustee Co. 
of New South Wales, Ltd., [1930] A. C. 
720 ; 144 L. T. 65 ; sub nom. Re Hill 

(Richard), Hill v. Permanent Trustee 
Co. of New South Wales, 99 L. J. P. 0. 
191, P. C. 

Annotations : — Consd* lie Ward,, TUnglaml v. Ward, [1936] 2 
All E. R. 773. Refd. Briggs v. 1. JR. Comrs. (1932), 17 
Tax Cas. 11. 

1998b. .]* — A testator, who died in 1928 Sc 

whoso estate largely consisted of shares in a 
steamship co., by his will directed that they 
should not be sold during the continuance of 
the trusts upon which lie sottled them, Sc 
gave the dividends, interest, Sc annual 
income thereof to his widow during her life 
or until she should remarry, & subject thereto 
to his children during their lives Sc then to 
their issue. The co. adopted an article 
enabling it to distribute surplus moneys 
representing proceeds of sales of ships Sc 
investments among the shareholders on the 
footing that the same should be received as 
capital. In 1934 it distributed £819,000 
among the shareholders in exercise of this 
power, of which the trustees of the will 
received £16,000: — Held: on the true con- 
struction of the will Sc in the events which 
had happened the £10,000 must be treated as 
an accretion to the capital of the trust fund. — 
Re Ward’s Will Trusts, Ringland v. 
Ward, [1936] Ch. 704 ; [19361 2 All B. R. 
773 ; 105 L. J. Ch. 315 ; 155 L. T. 340 ; 52 
T. L. R. 005 ; 80 Sol. Jo. 480. 

1998c. Dividends In arrear — Issue of certificates 
redeemable out of future profits.] — Where 
dividends on cumulative preference shares 
are in arrear Sc the co. issues funded dividend 
certificates, saleable Sc redeemable, the future 


PART X. SECT. 4, SUB-SECT. 3. — H« 

»k. Sale of oil lease for lump sum & 
royalty^] — Re Barker Estate, [19391 
2 W. W. R. 379.— CAN. 

PART X. SECT. 4, SUB-SECT. 3 — 

M. (a). 

ml Cash bonus — War Loan conver- 
non.] — M. wae entitled to the income 
of a certain holding in British 6 per 
oent. War Loan stock for her life. 



Finance (No. 2) Act, 1931 (c. 49). the 
British Treasury was empowered to 
convert the stock into stock bearing 
Interest at 31 per oent. per annum. 
Shareholders were entitled to have 
their holdings redeemed at par or to 
have them continued in the new stock, 
& if their applications for continuance 
were received before a specified date, 
cash bonuses were payable to them In 
respect of their holdings. Sect. 16 (2) 
of the Act provided that “ as between 
persons having any beneficial Interest 
in a holding, any cash bonus payable 
in respect of the holding shall belong 


to the person entitled to the income 
of the holding on the day when the 
bonus Is payable ” : — Held : the ot. 
would apply the provisions of the Act, 
&, therefore, M. would be entitled 
to the cosh bonus payable in respect 
of the bolding. — Re Schoppkklb's 
Trusts. [193211. R. 457.— IR. 


PART X. SECT. 4, SUB-SECT. 3.— 
M. (b). 

•e. Dividend out of profit on sale of 
assets.]— Re Hill, Permanent Trustee 
Co. v. Hill (1929), 29 8. R. N. 8. W. 
53; 40 N. S. W. W. N. 10.-AUS. 
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profits of the co. to be used in redeeming 
these, in lieu of payment of the arrears, the 
certificates, as between income & capital, 
are to be treated as income & belong tp the 
tenant for life . — Re Sandbach, Rotos v. 
Dough AS, [1983] Oh. 605 ; 102 L. J. Ob. 173 ; 
149 L. T. 44. 

1993d. Waiver of arrears of dividend on preference 
shares — In consideration of ordinary shares.] 

— Dividends on preference shares in a co. 
being several years in arrear, a scheme was 
approved by the shareholders & sanctioned 
by the ct., whereby the ordinary shareholders 
surrendered part of their holding to the pref- 
erence shareholders, the latter consenting 
to waive their right to the arrears of 
dividends. Under tne scheme trustees of a 
settlement received ordinary shares in lieu of 
the arrears of dividend due on a block of 
preference shares forming part of the trust 
estate : — Held : the ordinary shares received 
by the trustees were to be treated as income 
& belonged to the tenant for life. — Re 
MacIvBr’8 SBJTTfjBMBNT, MacIvER V. Rae, 
[1936]. Ch. 198; 105 L. J. Oh. 21 ; 154 L. T* 
339 ; 62 T. L. R. 25. 

Annotation : — Consd. Re Smith’s Will Trusts, Smith v. 

. Melville, [1036] 2 All E. R. 1210. 

1998e. Distribution of ordinary shares to pref- 
erence shareholders — In satisfaction of un- 

' paid dividends.] — Two shares of the residue 
of testator’s estate were directed to be settled 
& the trustees appropriated to such shares 
certain cumulative preference & ordinary 
shares in a co. For some years the co. was 
unable to pay the dividend on the preference 
shares, & ultimately an arrangement was 
made by the co. with the sanction of the ct. 
that the preference shareholders should 
receive two-thirds of the ordinary shares in 
satisfaction of all outstanding dividends. 
The trustees of the will were not entitled by 
their holdings of shares to control the action 
of the co. in this respect. The trustees 
having received these ordinary shares it was 
contended by those interested in the capital 
of the shares of the residue that some part 
of such ordinary shares should be treated as 
capital : — Held ; the ordinary shares were 
income & must be transferred to those 
entitled to the income.— Re Smith’s Will 
Trusts, Smith v. Melville, [1936] 2 All 
E. R. 1210 ; 165 L. T. 248 ; 80 Sol. Jo. 612. 

2000. Add. Annotation: — Refd. Briggs v. I. R. 
Comrs. (1932), 17 Tax Cas. 11. 

2007. Add. Annotation Apld. Re Bates, Moun- 
tain v. Bates, [1928] Oh. 682. 

2009a. .] — The directors of a co. owning & 

operating steam trawlers, having sold some 
of their vessels for sums largely exceeding the 
values at which they stood in the co.’s balance 
sheet, carried the proceeds to a suspense 
account & afterwards distributed them as 
cash bonuses to the shareholders, with a 
covering letter stating that such bonuses 
were capital payments not liable to income 
tax or super tax : — Held ; not having been 
capitalised by the issue of bonus shares 
increasing the total capital, the payments 
were Income receivable by the tenant for 
life during his life . — Re Bates, Mountain v. 
Bates, [1928] Oh. 682 ; 97 L. J. Oh. 240 ; 189 
L. T. 162 ; 72 Sol. Jo. 468. 

Annotation : — AfnrvA. HU1 (R. A.) v. Permanent Trustee Oft, 
of New South Wales, Ltd., [1030] A. a 730. 


2011. Add . Annotation : — Consd* Re Sandbach, 
Boyds v. Douglas, [1983] Oh. 505. 

2020a. .] — Calthorpe’s Lord Will Case 

(circa 1795), cited in 14 Ves. at p. 77 ; 38 
B. R. 450. 


ArmoUUUmt Barclay y. Walnewrlght (1807), 14 

Ch.D. 636/*°* 


Bonoh, Spronle ft. Bottoh (1885), 30 


2026a. .] — Subject to certain beanests & 

dispositions, a testator who died in May, 1931, 
by his will gave the residue of his estate to 
his trustees for conversion & investment & 
directed that the investments representing 
such residue should be held upon trust as to 
certain parts for his children therein named, 
such parts to be settled upon certain trusts. 
Testator’s residuary estate consisted ( inter 
alia) of £100 preference shares & £100 
ordinary shares in B. B., Ltd. By the 
articles of B. B., Ltd., it was provided that 
“ the profits of the co. which it shah from 
time to time be determined to divide in 
respect of any year or other period shall be 
applied first in paying the fixed cumulative 
preference dividend on the capital paid up 
on the preference shares to the close of such 
year or other period & subject thereto in 
paying a dividend for such year or other 
period on the capital paid up on the ordinary 
shares.” At the date of testator’s death £1 
per share had beeij paid up on the ordinary 
shares, but nothing on the preference shares. 
No dividend had been declared before 
Mar. 1931. By legislation in the Union of 
South Africa, B. B., Ltd., would become 
liable, in the event of its not distributing in 
each year dividends amounting to 75 per cent, 
of its profits in the Union, to a special super- 
tax. By an arrangement with the inland 
revenue, B. B., Ltd., which owed a large sum 
in respect of income tax, super tax & but tax, 
was not to make any distribution by way of 
dividend until such sum should be dis- 
charged. In 1932 an interim dividend was 
declared on the ordinary shares " out of the 
profits of the co. for the year 1931.” In 
1933 an interim dividend was declared which 
was to be paid “ first out of the accumulated 
profits of the year to Dec. 81, 1924, & if these 
should not suffice then recourse to be had to 
the profits of the year to Dec. 31, 1926.” 
Interim dividends were declared in 1934, 
& 1935, payable similarly out of undistributed 
profits for the years 1925, 1926 & 1927. 
When these dividends were declared calls 
were made upon the ordinary shares which 
were satisfied out of the dividends declared. 
A summons was taken out to determine 
whether the dividends were income or capital 
of testator’s residuary estate or fell to be 
apportioned between income & capital, & if 
So on what basis : — Held : the interim divi- 
dends were for the years in whibh they were 
respectively declared ; upon the evidence the 
intention of the co. was a distribution of 
profits & not the capitalisation of the amount 
of the dividends £ the dividends declared 
after testator’s death must be treated as 
income. — Re Joel, Johnson v . Joel, [1936] 
2 All E. R. 962. 


2035. Add. Annotations : — Dlstd. Re Bates, Moun- 
tains. Bates, [1928] Oh. 682 2 Parker v, Chap- 
man (1928), 138 L. T. 729? Hill <R. A.J v. 
Permanent Trustee Co. of New 800 th Wales. 
Ltd., [1930] A. C. 720, Refd. Income Tax 
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Comr., Bengal v. Mercantile Bank of India, 
Ltd., [1936 J 2 All E. R. 857 ; Re Joel, John- 
son v . Joel, [1936] 2 All E. R. 962 ; Re Ward, 
Ringland v. Ward, [1936] 2 All E. R. 773. 

2059. Add. Annotation; — Distd. Hill (R. A.) v. 
Permanent Trustee Co. of New South Wales, 
Ltd., [1930] A. C. 720. 

2090. Add. Annotations : — Consd. Re McKee, 
Public Trustee v. McKee, [1931] 2 Ch. 145. 

Distd. Re Bate, Public Trustee v. Bate, [1938] 
4 All E. R. 218 ; Re Berton, Vandyk v. 
Berton, [1939] Ch. 200. Refd. Re Sullivan, 
Dunkley v. Sullivan (1929), 45 T. L. R. 590. 

2099. Add. Annotation : — Folld. Re Berton, 

Vandyk v. Berton, [1939] Ch. 200. 

2127. Add the following paragraph : — 

If that sum had been six months’ interest 
paid by the mtgor. instead of six months’ 
notice before repayment of the mtge. moneys, 
then it would have been payable to the 
tenant for life (North, J.). 

2131a. Repayment of Income tax.] — Testator 
directed that his residuary estate should 
be held in trust for such of his sons as 
should attain the age of twenty-one years 
& such of his daughters as should attain that 
age or marry. He further directed his 
trustees to hold the share of a daughter in 
trust to pay her the income thereof during 
her life, & after her death in trust for such 
ersons as she should by will appoint, & in 
efault of appointment in trust for all her 
children in equal shares, & in default of any 
issue of a daughter in trust for his other sons 
or daughters as part of their shares. Testator 
died in 1906, leaving one son & one daughter. 
The daughter attained the age of twenty-one 
years in 1926, & married in 1927. There 
was issue of that marriage one son. In 1927 
the daughter claimed, under Income Tax 
Act, 1918 (c. 40), s. 25), repayment of moneys 


paid or deducted on account of tax in respect 
of the income of her share accumulated under 
the will during her minority. In 1928 
the Board of Inland Revenue admitted her 
claim in this respect to the amount of 
£7,770 19s. 4 d., & that amount had been 
paid to her. A question was then raised 
whether that sum should be treated os an 
accretion to the capital of the daughter's 
share, or whether she was entitled to it 
absolutely : — Held : the daughter was en- 
titled absolutely to the sum of £7,770 19s. 4d. 
— Re Fulford, Fulford v. Hyslop, [1930] 
1 Ch. 71 ; 99 L. J. Ch. 80 ; 142 L. T. 185. 

2140a. Dividends on bonus shares created 

after death of tenant for life.] — Re Hyde 
(William) Will Trusts, Hyde v. Bryce 
(1930), 74 Sol. Jo. 467. 

2143. Add. Annotations : — As to (2) Apld. Re 
Walker, Walker v. Patterson (1934), 177 

L. T. Jo. 325. (Generally, Refd. Re Firth, 
Sykes v. Hall, [1938] Ch. 517. 

2145. Add. Annotations : — Consd. Re Firth, Sykos 
v. Hall, [1938] Ch. 517 ; He Winterstoko’s 
Will Trusts, Gunn v. Richardson, [1938] Ch. 
158. Refd. Re Walker, Walker v. Patterson 
(1934), 177 L. T. Jo. 325. 

2146a. .] — Re W alker, Walker v. 

Patterson, [1934] W. N. 1C4 ; 177 L. T. Jo. 
325. 

2149a. Sale to pay death duties.] — 

Where, on the death of a tenant tor life, the 
trustees of the settlement sell securities 
“ cum dividend,” & part of the dividend 
accrued while the tenant for life was alive, 
the trustees should, if requested so to do, 
account to the exors. of the tenant for life 
for the proportion of the dividend which has 
so accrued, so as to preserve the rights which 
the deceased tenant for life would have had 
if the securities had been sold “ ex dividend.” 


PART X. SECT. 4, SUB-SECT. 3.— 

M. (f). 

2058 i. Surplus assets — Distribution 
on dissolution — Repayment ordered to 
be by way of return of capital. ] — Money 

E &id to an exor. of a deceased share* 
older In a winding up under an order 
directing the repayment to be by way 
of return of capital becomes part of the 
corpus of the estate. — Re Keatino, 
[1934] S. C. R. 698 ; 3 D. L. R. 745.— 
CAN. 

sb. Right of life tenant.] — Life 
tenants are not entitled to moneys 
which represent proceeds of sale of 
securities over & above their value 
at the time of testator’s death. — Re 
Nicjhol’s Estate (1936), 51 B. C. R. 
214.— CAN. 

PART X. SECT. 4, SUB-SECT. 3.— 

M. (g). 

»d. Proceeds from sale of assets — 
rents dfc* profits from leasehold dt 
freehold properties. J — Held : the moneys 
so received by the trustees must be 
treated as part of the capital of the 
estate. — Union Trustee Co. of Aus- 
JRaua v. Watson (1931), 48 N. S. W, 
W. N. 102.— AUS. 


PART X. SECT. 4. SUB-SECT. 8.— 
P. lb). 

2101 1. Whether interest equal to 
interest on authorised investments. 1 — 
A tenant for life is entitled to be paid. 
Pending conversion, the amount allowed 
oy the rule In Howe v. Earl of Dart- 
mouth, notwithstanding that the income 

J.S. 


actually received falls short of the 
amount allowed under that rule, & 
la entitled to a charge on capital accord- 
ingly. The tenant for life has the same 
rights pending conversion in a case 
whore the ct. authorises postponement 
of the sale of assets which without 
such authorisation the trustees would 
be bound to realise under the rule in 
Howe v. Earl of Dartmouth. On. : 
whether the tenant for life is entitled 
pending conversion to require the 
amount of any deficiency in the actual 
income to be raised bv enforcement of 
the charge. — Union Trustee Co. of 
Australia, Ltd. v. Graham (1931), 
31 S. It. N. S. W. 528 ; 48 N. S. W. 
W. N. 194.— AUS. 

2101 U. Right of tenant for life.] 

— The rule in Howe r. Earl of Dart- 
mouth was intended' to operate In 
favour of a life tenant as well as of 
remaindermen. In a case, therefore, 
in which that rule applies, a tenant for 
life Is entitled to be paid, pending 
conversion, the amount allowed by 
that rule, notwithstanding that the 
income actually received falls short of 
such amount, &, further, Is so entitled 
even where the effdet of the application 
of the rule will be to reduce the amount 
of capital ultimately available to the 
remaindermen Sc may pro tanio defeat 
the intention of testator.— Re Tindal, 
Perpetual Trustee Co., Ltd, v. 
Tindal (1934), 34 8. R. N. 8. W. 8. — 
AUS. 


PART X. SECT. 4, SUB-SECT. 8.— Q. 
sb* Company dealing <n lands of 

37 


specific esUxte — Profits on sale.] — Re 
VICKERS (1923), 54 O. L. R. 352.— OAN. 

■d. Profits from carrying on station .] — 
In carrying on a station property it is 
the duty of the trustees to hold the 
scales oh evenly as possible between the 
life tenant 6c remaindermen consistently 
with prudent management, starting 
with the basic principle that the capital 
of the business is the capital which was 
embarked therein at the date of 
the testator’s death, that any profit 
which that capital earns us the result 
of a strict method of accountancy 
belongs to the life tenant as soon an 
that profit is realised in cash, that that 
profit should bo realised In cash so 
soon as it prudently can bo realised, 
& that the life tenant Is only entitled 
to such profits as is from time to time 
during the life tenancy realised in cash. 
— Re Porter, Porter v. Porter 
(1931). 31 8. R. N. 8. W. 115; 48 

N. 8. W. W. N. 17.— AUS. 


■f. .] — For the purpose of 

ascertaining the amount due to life 
tenants for income derived from the 
carrying on of a station for the purpose 
of the realisation of an estate, the whole 
period during which the station Is 
carried on must be treated as one 
period. A book profit shown In an 
administrator’s accounts for a part of 
such period is not Inc-ome necessarily 
to be appropriated to a life tenant.— 
Union trustee Co. of Australia, 
Ltd. v Kokford (1931), 31 8. R. N. 
8, W. 92 ; 48 N. S. W. W, N. 40.— 
AUS. 


86 
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— Re Wintbrstoke’s Will Trusts, Gunn 
v. Richardson, [1938] Oh. 158 ; [1937] 4 
All E. B. 63 ; 107 L. J. Ch. 122 ; 158 L. T. 
404 ; 64 T. L. B. 20 ; 81 Sol. Jo. 882. 

Annotation : — Oonsd. Re Firth, Sykes e. Hall, [19383 Ch. 517. 

2149b. .] — Where the trustees of a 

settlement, on the death of a tenant for life, 
sell investments cum dividend, part of which 
accrued during the life of the tenant for life, 
Apportionment Act, 1870, does not apply, 
& the estate of the tenant for life is not 
entitled to share in the proceeds of sale, 
except in very exceptional circumstances. — 
Be Firth, Sykes v. Ball, [1938] Ch. 517 ; 
mb nom. Re Firth, Sykes v. Hall, [1938] 
2 All E. B. 217 ; 107 L. J. Oh. 251 ; 158 
L. T. 489 ; 64 T. L. B. 633 ; 82 Sol. Jo. 332. 

2157a. Benefits gained by compromise of claim 
against estate of testator.] — A claim made 
against the estate of testator was com- 
promised by the payment of a large sum 
several years after testator’s death: — Held: 
the amount due for principal Sc interest at 
testator’s death must be treated as a debt, 
due from his estate, Sc the corpus thereof 
reduced by that amount ; & any benefit 

gained to the estate by the compromise must, 
as between the persons entitled to the corpus 
Sc income thereof, be apportioned in the 
ratio of the amount due from testator at the 
day of his death, to . he further amount 
calculated to have been due from his estate 
at the time when the compromise was 
effected. — Maclaren v. Stainton (1867), 
L. B. 4 Eq. 448 ; 15 W. R. 974. 

2157b. Insufficiency of assets — Sums reoelved on 
realisation.] — Testator bequeathed a legacy 
of £10,000 with interest from his death at 
4 per cent, per annum , to trustees upon trust 
to pay the income to certain persons during 
the life of one of them, & after her death upon 
trust for other persons. Testator’s estate 
was insufficient for payment in full of his 
legacies, Sc the realisation of his assets 
occupied several years : — Held : moneys 
from time to time received by the trustees 
& applicable to the legacy were divisible 
rateablv between capital & income, so as to 
attribute to income £4 per cent, from testator’s 
death on the amount attributed to capital. — 
Re Tinkler’s Estate (1875), L. R. 20 Eq. 
466; 45 L. J. Oh. 35. 

Annotation : — Held. Re Fo . Lloyd v. Oarr (1890), 45 
Oh. D. 629. 

2197a. Cost of rendering accounts for succession 
duty.] — Held: (1) the expense of fencing 
waste lands granted to a trustee for the 
benefit of the estate must be paid out of 
capital ; (2) the costs of rendering accounts 
for the succession duty, payable for the first 
equitable tenant for fife, must be paid out 
of income.— Cowley (Earl) v. Wellesley 


(1866), L. B. 1 Eq. 656 ; 35 Beav. 635 % 14 
L. T. 245 ; 14 W. B. 628 ; 55 E. R. 1043. 

2197b. Calls on shares.] — Testator bequeathed 
residuary personalty to trustees upon trust, 
either to continue existing investments or 
sell any part of the estate, £ invest in certain 
stocks, shares Sc bonds. He directed calls, 
if any, which, at or after his death, might 
be or become due in respect of shares for the 
time being constituting part of his residuary 
personal estate, to be paid out of income : — 
Held: the direction applied to calls on 
railway shares held by testator at his death, 
but not to such shares acquired by the 
trustees. — Bevan v, Waterhouse (1876), 3 
Ch. D. 752 ; 46 L. J. Ch. 331. 

2202. Add, Annotation: — As to (1) Retd. Re 
Whitaker, Booke v. Whitaker, [1929] 1 Ch. 
662. 

2203. Add. Annotation : — Retd. Re Whitaker, 
Booke v . Whitaker, [1929] 1 Ch. 662. 

2204. Add. Annotations : — Apld. Re Smith, Vincent 
v. Smith, [1930] 1 Ch. 88. Refd. Re Whitaker, 
Rooke v. Whitaker, [1929] 1 Ch. 662. 

2205a. Enlargement of canal, docks & harbour.] — 

Held : the expenditure was a charge on the 
corpus of the estates comprised in the term. — 
Re Bute (Marquess), Bute (Marquess) v. 
Ryder (1884), 27 Ch. D. 196 ; 63 L. J. Ch. 
1090 ; 32 W. R. 996. 

2205b. Cost of .fencing waste lands.] — Cowley 
(Earl) v . Wellesley, No. 2197% ante. 

2207a. Liability for performance of otPgnants In 
lease.] — Testator, who had assigned during 
his life certain leasehold property, bequeathed 
by his will other leaseholds Sc the residue of 
his property to tenants for life, with 
remainders over. The assignees of the lease- 
holds became bkpt.. Sc the exors. of testator 
took a reassignment of those leaseholds. 
Liabilities having arisen under the covenants 
in the original lease, it was held that those 
liabilities must fall upon the corpus , Sc not 
upon the income, of testator’s estate. — 
Allen v . Embleton (1868), 4 Drew. 226 ; 
27 L. J. Ch. 297 ; 4 Jur. N. 8. 79 ; 6 W. R. 
272 ; 62 E. R. 87. 

Annotation: — Apld. Re Owen, Slater v. Owen, [1912] 1 Ch. 

519. 

2209a. .] — Re Lorimer (1860), 12 

Beav. 521 ; 19 L. J. Ch. 524 ; 16 L. T. 6. S. 
406 ; 14 Jur. 1120 ; 50 E. R. 1160. 

2209b. .] — A sum of money having 

been paid into court under Trustee Relief 
Act, a petition was presented by the tenant 
for life for payment of the dividends : — Held : 
the corpus of the fund was not liable to bear 
the costs of the appln. — Re Bangley’s Trust 
(1852), 21 L. J. Oh. 875 ; 19 L. T. O. S. 269 ; 
16 Jur. 082. 


PART *. SECT. 6, SUB-SECT. 1. 

ap. Power of trustee to effect hail 
insurance . } — where it is a prudent & 
proper precaution to adopt, a trustee 
has power to effect hall insurance, 
although there is no statutory pro- 
vision authorising him to do so . — Re 
Skibhl Estate, [19311 8 W. W. R. 
581.— CAN. 

PART X. SECT. 7, SUB-SECT, i A. 

2190 1. Management expense *.] — On 
the questions arising what should be 


given to life tenants under a will, 
what expenses should be charged 
against income Sc what against capital : 
— Held : any expenses incurred in con- 
nection with the management & safe- 
guarding of the estate, as an estate, 
should be charged against the corpus ; 
but expenses inourred hi the manage- 
ment, safeguarding & collection of 
income should be charged to income. — 
Re Mjtchell’s Estate, National 
Trust Go., Ltd. e. Caeson, [1936] 3 
W. W. R. 249 ; [1937] 1 W. R. 
165. — CAN. 


d i. . 1 — By the will of a testatrix 

an equitable tenant for life was in 
occupation of the estate of the testatrix, 
which consisted solely of a cottage 
property. For a period of three years 
the tenant for life had neglected to 
pay the rates on the property : — Retd : 
the tenant for life must pay the rates, 
8c in the event of her not paying them 
the trustee of the wiD should pay the 
rates Sc enter into possession of the 
property to recoup himself for the 
amount paid.—FOLEY e. Cannon 
(1996), 53 NTS. W. W. N. 223.— A US. 
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22090. .] — Be Butler’s Trust 

(1852), 16 Jur. 324. 

2222. For “ Be Wood’s Estate, No. 2311 jl ®os<,” 
substitute the following : “ Re wood’s 

Trusts (1870), L. R. 11 Eq. 155 ; 40 L. J. 
Oh. 179 ; 23 L. T. 586 ; 19 W. R. 227.” 

Annotation : — Could. Re Evans* Trusts (1872), 26 L. T. 682 t 

2248. Add. Annotation : — Ae to (2) Retd. Garland 

V. Archer-Shee (1930), 142 L. T. 443. 

2243a. .] — Powys v. Blagrave 

(1864), 4 De G. M, A G. 448 ; 2 Eq. Rep. 
1204 ; 24 L. J. Oh. 142 ; 24 L. T. O. S. 17 ; 
2 W. R. 700 ; 43 E. R. 582, L. O. 

Annotations : — Gonad. Re Hotobkys, Freke v. Calmady 
(1886), 32 Oh. D. 408. Reid. Barnes t>. Dowling (1881), 
44 L. T. 809 ; Re Willlames, Andrew t>. Wllllames (1884), 
62 L. T. 41: Re Cartwright, Avis v. Nowiaan (1889), 
41 Oh. D. 632 ; Re Freman, Dimond t>. Newbum, [18981 
1 Oh. 28. 

2243b. Opposition to Bill in Parliament.] 

— An estate was settled by the will of a 
testator, his widow being the first, & his 
nephew the second tenant for life. During 
the lifetime of the widow she expended out 
of her own moneys various sums in making 
improvements upon the estate. Some of 
these sums were expended before, A some 
after the commencement of Settled Land Act, 
1882 (c. 38). With regard to those which 
were expended after the commencement of 
the Act, no scheme was, prior to the execu- 
tion of the works, submitted for approval, 
either to the trustees of the settlement or to 
the ct., in accordance with sect. 26 of the Act. 
The widow also, prior to the commencement 
of the Act, paid out of her own moneys the 
costs of the successful opposition of the 
trustees to some bills in Parliament, which 
contained provisions injuriously affecting the 
estate. The repayment to the widow of all 
the sums thus expended by her was secured 
by four bonds given to her by the nephew. 
After the death of the widow the nephew, 
being then tenant for life in possession of the 
estate, applied to the ct. of a direction to the 
trustees to apply capital money in their hands 
in payment of the amounts due upon the 
bonds : — Held : independently of Settled 
Land Act, 1882 (c. 38), s, 36, the ct., under 
its general jurisdiction, had power to direct 
the payment of the costs of the Parliamentary 
opposition out of the capital money, A 
payment was directed accordingly. — Re 
Ormrod’s Settled Estate, [1892] 2 Ch. 
318 ; 61 L. J. Oh. 651 ; 66 L. T. 845 ; 40 

W. R. 490; 30 Sol. Jo. 427. 

Annotations : — Retd. Re Bristol’s (Marquis) Settled Estates, 
[1893] 3 Oh. 161 ; Re L. C. O., Ex p. Pennington (1901), 
84 L. T. 808. 

2254a. .] — Hawkins v. Hawkins (1836), 6 

L. J. Oh. 09. 

Annotation : — Diftd. Makings v. Makings (I860), 1 De G. F. 
& J. 365. 

2268. Add. Annotation : — Consd. Re Warwick’s 
Settlement Trusts, GreviUe Trust Co. v. 
Grey, [3938] Oh. 530. 

2269. Add. Annotation : — Generally, Retd. Re Shee, 
Taylor v. Stoger, [1934] Oh. 346. 

2270a. Interest charged on capital A income.]— 
Where a jointure & interest on portions are 
charged on capital as well as income A a 
tenant for life pays out of his own pocket the 
amount by which the income of the estate in 
any year is insufficient to meet the jointure 
A the Interest on the portions, A upon the 


facts there is no indication of an intention to 
keep the charges alive for his own benefit, he 
is not entitled to a charge on the estate for 
the amount so paid. Where, however, a 
sufficient indication of intention is given to 
entitle the tenant to such a charge, he will be 
entitled to an immediate right to enforce it 
against capital. — Re Warwick’s Settlement 
Trusts, Grevtlle Trust Co. v. Grey, 
[1938] Oh. 530 ; [1938] l All E. R. 039 ; 107 
L. J. Ch. 233 ; 158 L. T. 319 ; 64 T. L. R. 
483 ; 82 Sol. Jo. 231, 0. A. 

2295. Add. Annotations : — Consd. Re Fenwick, 
Fenwick v. Stewart, [1936] 2 All E. R. 1096. 
Refd. Re Darby, Russell v. Macgregor, [19391 
3 All R. R. 6. 

2290. Add. Annotation : — Refd. Re Darby, Rus- 
sell v. Macgregor, [19391 3 All E. R. 6. 

2297. Add. Annotations : — Consd. Re Shee, Taylor 
v. Stoger, [1934] Ch. 345 ; Re Fenwick, Fen- 
wick v. Stewart, [1930] 2 All E. R. 1098. 
Refd. Re Wills, Dulverton v. Macleod, [1939 J 
Ch. 705 ; Re Darby, Russell v. Macgregor, 
[19391 3 All E. R. 0 ; Re Leicester’s Settled 
Estates, Coke v. Leicester, [19391 Ch, 77. 

2297a. Annuity fund — Unapplied Income.] — Re 
Whitehead, Peacock v. Lucas, No. 1960a, 
ante. 

2297b. Tithe redemption annuity — No apportion- 
ment.] — The Holkham settled estates, or 
parts of them, were subject, until the coming 
into force of Tithe Act, 1930, to tithe rent- 
charges exceeding £700 a year. The whole 
of the settled land, with a small exception, 
was agricultural land. The Act did not 
provide how the redemption annuity was to 
be borne as between capital & income, A 
this summons was taken out by the trustees 
for the purposes of Settled Land Act, 1925, 
of the settled estates, for the decision of that 
question. The summons asked (inter alia) 
whether, on the true construction of Tithe 
Act, 1930, s. 13, or otherwise, the tenant for 
life for the time being of the settled estates 
or his assignees, if anv, was or were A would 
be entitled to be recouped out of capital 
moneys any A if so what part of all payments 
made by him or them on account of the 
redemption annuity. At the date of the 
summons, both the tenant for life in pos- 
session A the tenant for life in remainder had 
assigned their life interests : — Held : (1 ) Tithe 
Act, 1930, s. 13 (4), refers only to apportion- 
ment as to time, A does not elucidate the 
question whether there is to be apportion- 
ment as between tenant for life A remainder- 
man ; (2) even if there should be apportion- 
ment as between them, sect. 13 (0), did not 
justify throwing a sixth of the annuity on 
capital ; (3) there ought not to be any 

apportionment as between tenant for life 
A remainderman, A the tenant for life 
should bear the annual payments. — Re 
Leicester’s Settled Estates, Coke v. 
Leicester (Earl), [1939) Oh. 77; [1938] 3 
All E. R. 663 ; 108 L. J. Ch. 1 ; 100 L. T. 
38 ; 54 T. L. R. 1070 ; 82 Sol. Jo. 082. 

2319a. Temporary Investment — Apportionment of 
loss.] — A gum of money appointed to be laid 
out in a purchase to the use of A. for hit life, 
remainder to his eldest son, subject to a charge 
for the provision of vounger children; the 
money to be let out in any public fund, till 
a convenient purchase found : if a loss 
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happens before the purchase, it must be born 
in an average. — Chambers v. Chambers 
(1730), Fita-G. 127; 1 Eq. Cas. Abr. 115; 
Mos. 333 ; 04 E. R. 684, L. C. 


Annotations : — Expld. Oke v. Heath (1748), 1 Vea. Sen. 135. 
Consd. Booth v. Allington (1856), 6 De G. M. & G. 613. 


2324. Add . Annotation : — Apld. lie Walker’s Settle- 
ment Trusts, Watson v. Walker, [1930] 
Oh. 280. 


2829a. .] — A light railway co. was 

promoted to serve the interests of an estate 
that formed part of a settled estate. It was 
incorporated under an order made by the 
Light Railway Oomrs. & confirmed by the 
Minister of Transport. Clause 50 of the 
order provided : “ The co. may create & 

issue debenture stock. . . . The interest of 
all debenture stock & of all mtges. at any 
time created & issued or granted by the 
co. under this Order or any subsequent Order 


or Act of Parliament shall, subject to the 
provisions of any subsequent Order or Act, 
rank pari passu . . . & Bhall have priority 
over all principal moneys secured by such 
mtges.” Debenture stock to the amount of 
£8,000 was issued by the co. & was registered 
in the names of the trustees of the settle- 
ment. On the winding up of the co., the 
assets that came into the hands of the 
trustees were not sufficient to pay off the 
debenture stock & the arrears of interest 
thereon : — Held : the assets should be 
apportioned between capital & income in 
accordance with the principle laid down in 
Re Atkinson , Barbers' Co . v. Grose-Smith , 
No. 2324. — Re Walker’s Settlement 
Tri^ts, Watson v. Walker, [1938] Ch. 280 ; 
105 L. J. Oh. 49 ; 154 L. T. 564 ; 52 T. L. R. 
118 ; [1934-5] B. & C. R. 279. 

2335. Add. Annotation : — As to (2) Dlstd. Re Shee, 
Taylor v . Stoger, [1934] Ch. 346. 


Part XI. — Custody 

2357. Add. Annotation : — Retd. Clayton v. Clayton, I 
[1930] 2 Ch. 12. 

2&58. Add. Annotation: — Consd. Clayton v. Clay- 
ton, [1930] 2 Ch. 12. 

2358a. .] — Garrod v. Moor (1848), 8 L. T. 

O. S. 270. 

2359. Add. Annotation : — Refd. Clayton v. Clayton, 
[1930] 2 Ch. 12. 

2377a. Trustees with duties to perform.] — A tes- 
tator died, having by his will bequeathed 
settled legacies & having thereby also by 
legal limitations settled freeholds which 
in the events which happened became vested 
free from incumbrances & charges in pltf. 
From time to time there had been appoint- 
ments of new trustees of testator’s will for 
the purposes of the Settled Land Acts & 
other purposes, including three by deeds of 


of Title Deeds. 

1902, 1904, & 1915. In 1924 pltf. had been 
appointed Settled Land Act trustee of 
testator’s will, jointly with the then trustees 
thereof, the appointment being limited to 
the freeholds. At the date when the free- 
holds became vested absolutely in the pltf., 
the trusts of some of the settled legacies 
were still on foot. In an action by pltf. 
claiming the custody of the appointments of 
1902, 1904, & 1915, as forming part of his 
title to the freeholds : — Held : trustees who 
have duties to perform in relation to their 
trusts may retain title deeds lawfully in 
their possession as trustees.^-CLAVTON v. 
Clayton, [1930] 2 Ch. 12 ; 99 L. J. Ch. 498 ; 
143 L. T. 090. 

Annotation : — Consd. Lewie r. Plunket, [1037] Ch. 30C. 
2379. Add. Annotation : — Refd. Clayton v. Clayton, 
[1930] 2 Ch. 12. 


» 

Part XII. — Express Powers in Instruments. 


2896. Add. Annotation : — Refd. Johnson v. Clarke, 
[1928] Ch. 847. 

2398a. Sale to tenant for life.] — Where 

the trustees of lands in strict settlement have 
a power to sell, with the consent of the tenant 
for life, a sale by the trustees to the tenant 
for life will be held good. — Howard v. 
Duoane (1823), Turn. & R. 81 ; 1 

L. J. O. 8. Ch. 85 ; 37 E. R. 1026, L. C. 

Annotations : — Expld. Eland v. Baker (1867), 29 Bear. 137. 


Apld. Dlooonson v. Talbot (1870), 6 Ch. App. 32. Refd. 
Grover v. Hugol] (1827), 3 Russ. 428 : Greenlaw c. King 
(1841), 10 L. J. Ch. 129 ; Beaden v. King (1852), 9 Hare, 
499 ; Bevan v. H&bgood (1860), 1 John. Sc H. 222. 

2399a. .] — Eisdell v. Ham- 

mersley (1882), 31 Beav. 255 ; 0 L. T. 708 ; 
54 E. R. 1138. 


Annotations: — Apprvd. Alexander v. Mill? (1870), 6 Ch. App. 
124. Consd. Re Cooper, Cooper v. Slight (1884), 27 Oh. D. 
565 : Hardaker e. Moorhouse (1884), 26 Ch. D. 417. 
Apld. Re Bedingfeld & Herrings 1 Contract, [1893] 2 Ch, 
332. Held. Parr t>. A.-G., [1926] A. O. 239. 


PART X. SECT. 8, SUB-SECT. 1,-B. 

2820 1L .] — Where a 

loss ooonrs wider a mtge. of trust 
funds, the inoome of which Is payable 
to a life tenant, the loss should bo 
apportioned between the tenant for 
life Sc the remainderman by adding 
the amount aotnally realised from the 
soonrlty to the amount of Interest 
theretofore reoeived by the tenant for 
life Sc dividing the whole sum between 
the latter Sc the remainderman in the 
proportion In which they would have 


been entitled to share If the security 
had been paid in full, the tenant for 
life giving credit for the amounts 
already received. — Re Plumb (1896), 
27 O. R. 601.— CAN. 


PART XII. SECT. 2. SUB-SECT. 3.— 
B. (a). 

q 1. Lease obtained by misre- 

presentation — No relief.] — Held : a new 
lease having been obtained by misre- 
presentation It was not made bond fids 
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within Leases Act, 1849 (o. 26), s. 2, Sc 
there having been no surrender of 
existing interests, it had the inonr&ble 
defect of being made in reversion, for 
both of which reasons Leases Act did 
not apply. — Moffett t. Gough (1878), 
1 L. R. fr. 381.— IR. 


PART XII. SECT. 8. 

n j. Power to retain non-trustee 

securities. 1 — Fooo v. Fooo's Trustees. 
(1929) 8. O. (Ot. of Seas.) 646.— SCOT. 
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2399b. Power to sell under subsequent settlement — 
Reference to former settlement— “ Ulterior 
to limitations therein/*]— Held : the ex- 
pression “ ulterior to the limitations therein ” 
meant ulterior in point of position in the 
deed, & not ulterior in point of time. — Morgan 


v. Rutson (1848), 16 Sim. 234 ; 17 L. J. Ch. 
419; 11 L. T. O. 8. 238; 12 Jur. 813; 60 
E. R. 863. 

2570. Add. Annotations : — Retd. A.-G. v. Tasker 
(1928), 92 J. P. 157; A.-G. v. Manchester 
Corpn., [1931] 1 Ch. 264. 


Part XIII. — Statutory Powers in 

2579. Add. Annotation : — Generally , Refd. Re 
Austen, Collins v . Margetts, [1929] 2 Ch. 155. 

2594a. Land subject to trust for sale which may 
never arise.] — A trust for sale that may never 
arise is not a “ trust or direction for sale ” 
within Settled Land Act, 1882 (c. 38), s. 03. — 

Re Goodall’s Settlement, Fane v. 
Goodall, [1909] 1 Ch. 440 ; 78 L. J. Ch. 241. 

Annotations : — Consd. Re Wagstaff’s Settled Estates, 
11909] 2 Ch. 201 ; Re Johnson, Cowley r. Public Trustee, 
f 19151 1 Ch. 435 ; Re Smith & Lonsdale’s Controot (1934), 

78 Sol. Jo. 173. Refd. Re Parker’s Settled Estate, 
Parker v. Parker, (19281 1 Ch. 247. 

2596. Add. Annotation : — Refd. Re Draycott 
Settled Estate, [1928] Ch. 371. 

2597. For the existing paragraph substitute the 
following paragraph : — 

Settled Land Act, 1925 (c. 18), ss. 1, 2.] — 

Land was, on Dec. 31, 1925, held by two 
persons under a devise contained in a will, 
made in 1888, as joint tenants in fee simple 
absolutely, subject to a charge i*o? £1,000 
created in 1809 in consideration of marriage : — 
Held: (1) the land was settled land within 
Settled Land Act, 1925, ss. 1 (1) (v) & 2, 

& it was excepted from the application of 
Law of Property Act, 1925 (c. 20), s. 36 (1) ; 
(2) there was nothing in the context to 
give to the words “ settled land ” in Law 
of Property Act, 1925, s. 36 (1), any 
other meaning than that given by 
sect. 205 (1) (xxvi). — Re Gaul & Houlston’s 
Contract, [1928] Ch. 689 ; 97 L. J. Ch. 362 ; 
139 L. T. 473, C. A. 

2598. Add. Citations : — 97 L. J. Ch. 193 ; 139 
L. T. 69. 

2600a. Land subject to payment of perpetua 
annuity — Settled Land Act, 1925 (c. 18)» 
s. 1 (1) (v).] — A perpetual annuity, created 
voluntarily, is a payment of a periodical sum 
for the “ benefit ” of the person receiving 
it within Settled Land Act, 1925 (c. 18), 
s. 1 (1) (v). Therefore land subject to such 
a charge became, on Jan. 1, 1926, settled 
land. — Re Austen, Collins v. Margetts, 
[1929] 2 Ch. 165 ; 98 L. J. Ch. 384 ; 141 L. T. 
325. 

2602. Add. Annotation : — N.F. Re Parker’s Settled 
Estates, Parker v . Parker, f!928] Ch. 247. 

2602a, Settlement of undivided moiety— Settlement 
of remaining moiety — Merger before operation 
of Law of Property Act, 1925 (c. 20).) — 
By a vol untar y settlement made in 1909 an 
undivided moiety of a freehold estate was 
Betti ed upon the usual limitations of a strict 
settlement, & the settlor having acquired 
the other moiety afterwards settled it by his 
will upon the sam e uses & trusts & with the 
same trustees as the settlement. The settlor 
died in 1910 & the tenant for life under the 
two settlements died in 1930 ; — Held : the 
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entirety of the land was settled land, the two 
moieties having completely merged before 
1926, <fo on the death of the tenant for life 
it vested in his special exors. — Re Egton 
Settled Estate, Foster v . Foster, [1931] 

2 Ch. 180 ; 100 L. J. Ch. 273 ; 145 L. T. 70. 

2602b. Land subject to trust or direction for sale — 
Trust for sale of land In building plots, but 
not otherwise.] — Re Smith & Lonsdale’s 
Contract (1934), 78 Sol. Jo. 173. 

2619. Add. Annotatioyis : — Refd. Re Patten, West- 
minster Bank v. Carlyon, [1929] 2 Oh. 276 ; 
Re Davies’ Will Trusts, Bevan v. Williams, 
[1932] 1 Ch. 530. 

2620a. Person named In last deed of com- 

pound settlement as tenant for life.] — Under 
a settlement of 1899 a jointure in favour of a 
widow was outstanding. In 1926 there was 
a resettlement by a disentailing deed under 
which a jointure rent-charge was created & 
certain charges by way of legal mtge. were 
made for raising jointures & poitions. In 
1932 appet., who was beyond dispute the 
tenant for life of the J925 resettlement, by 
a voluntary settlement appointed & granted 
the settled estates to trustees in fee simple 
subject to the mtgos. all equitable incum- 
brances affecting the same upon trust that 
the trustees should, as soon as they lawfully 
could, for the purpose of giving effect to the 
trust for sale thereby given them in respect 
thereof, obtain a grant- of the legal estate in 
the estates. By a further clause it was 
declared that the powers of a tenant for life 
under Settled Land Act were conferred upon 
the appet. during Lis life & after his death 
upon the trustees of the 1 932 settlement : — 
Held: as Settled Land Act, 1925 (c. 18), 
s. 23 (1), vests the powers of a tenant for life 
in the person of full age on whom such 
powers are conferred by the settlement, appet. 
was, by virtue of the clause in the settlement 
of 1932, the tenant for life of the compound 
settlement. — Re Beaumont Settled Es- 
tate s, [1937] 2 All E. R. 353. 

2632. Add. Annotations : — As to (2) Apld. Re 
Alston-Roberts- West’s Settled Estates. [1928] 
W. JV. 41. Folld. Re Sharpe’s Deed of 
Release, Sharpe & Fox v. Gullick, [1939] Ch. 
51. 

2633a. Not tenant under lease at rent. J— A person 
who is a tenant of settled land under a lease 
at a rent is, as a matter of necessary implica- 
tion from the language of sect. 20 (1) (iv), 
of Settled Land Act, 1925 (c. 18), excluded 
from the class of persons upon whom the 
section confers the powers of a tenant for life. 
The amount of the rent is immaterial. — Re 
Catling, Public Trustee v . Catling, [1931] 
2 Ch. 359; 100 L. J. Ch. 890; 145 L. T. 613. 
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2048. Add. Annotation : — Consd Re Patten, West- 
minster Bank v, Oarlyon, [1920] 2 Oh* 270. 

2002. Add. Annotation : — Held. Re Acklom, Oake- 
shott v, Hawkins, [1929] 1 Oh. 195. 

2004a. Discretion as to persons to receive 

income.]— The testatrix by her will gave 
freehold property unto trustees upon trust 
during the lifetime of her son, G. H. G., to 
enter into possession & to receive the rents 
& profits thereof with the powers of manage- 
ment of trustees in possession during the 
minority of an infant tenant in tail, &, after 
payment of certain annuities, in so far as the 
same were not paid out of the residuary 
estate, & during the lifetime of her son, or such 
shorter period or periods, either continuous or 
discontinuous, as the trustees should think 
fit, to pay all or any part of the net rents & 
profits unto, or apply the same for the main- 
tenance or benefit of, all or any one of a 
number of persons, of whom her son was one. 
In all these matters the trustees had an 
absolute discretion. There followed a power 
to allow all or any of the class of persons, 
already referred to to occupy all or any of the 
freehold properties, &, subject 'to such dis- 
t cretionary trusts, the surplus of the rents & 
profits was to go as if the son were then dead 
without having exercised the power of 
* appointment hereinafter referred to. There 
were then remainders i*.i strict settlement, 
with a further remainder as the son should 
appoint, &, in default of appointment, to the 
right heirs of the son. G. H. G. was alive at 
the time of the summons, having a wife living, 
but no children, & R. G. was the right heir of 
G. H. G. ; — Held : the interests of G. H. G. 
& R. G. were too unsubstantial for either of 
them to be the tenant for life of the settle- 
ment, & the powers of the tenant for life were 
therefore exercisable by the trustees thereof. 
— Re Gallenga Will Trusts, Wood v. 
Gallenga, [1938] 1 All E. R. 106. 

2672. Add. Annotation : — Apld. Re Gallenga Will 
Trusts, Wood v . Gallenga, [1038] 1 All E. R. 
100. 

2674. Add. Annotation : — Apld. Re Gallenga Will 
Trusts, Wood v. Gallenga, [1038] 1 All E. R. 
100. 

2676. Add. Annotation : — Consd. Re Robins, Hol- 
land v. Gillam, [1928] Oh. 721. 

2678. Add. Annotation: — As to (1) Retd. Re 
Sharpe’s Deed of Release, Sharpe v . Fox, 
[1938] 3 All E. R. 449. 

2678. Add. Annotation: — As to (2) Dlstd. Re 
Stevens & Dunsby’s Contract, [1928] W. N. 
187. 

2679a. Trust for accumulation of income for 

payment of mortgages.] — Re Stevens A 
Dunsby’s Contract, [1928] W. N. 187. 

2686. Add. Annotation : — Apld. Re Gallenga Will 
Trusts, Wood v. Gallenga, [1938] I All E. R. 
100. 


2727a. With “ Intent ’» to extinguish— 

Settled Land Act, 1925 (o* 18), s. 105— To 
what assignors applicable — Any person in 
whom life estate vested.] — Helfl : the opera- 
tion of Settled Land Act, 1925 (o. 18), 
s. 105 (1), is not confined to the case of an 
assurance by the tenant for life himself of 
his estate, but extends to an assurance by 
any person in whom the life estate is vested, 
including a trustee in bkpcy. of the tenant 
for life. The M intent 99 referred to in the 
sect, was the intent of the assignor. 

Where therefore a tenant for Ufe was bkpt., 
& his trustee in bkpcy. sold & assured the 
estate for life to the tenant in tall in re- 
mainder, but the tenant for life refused to 
execute a vesting deed in his favour s — Held : 
the tenant in tail was entitled to a vesting 
order under Settled Land Act, 1925 (c. 18), 
s. 12 (1) (a). — Re Shawdon Estates Settle- 
ment, [1930] 2 Oh. 1 ; 99 L. J. Ch. 189 ; 142 
L. T. 600; 74 Sol. Jo. 215 ; [1929] B. & C. R. 
152, 0. A. 

2727b. Trustee In bankruptcy 

of tenant for life.] — Re Shawdon Estates 
Settlement, No.2727a, ante. 

2727c. Whose intent referred to — 

Assignor.] — Re Shawdon Estates Settle- 
ment, No. 2727a, ante. 

2732. Add. Annotations .'‘—Consd. Re Patten, West- 
minster Bank v. Carlyon, [1929] 2 Ch. 270. 
Held. Re Acklom, Oakeshott v. Hawkins, 
[1929] 1 Oh. 195. 

2738a. Restriction on power of letting.] — Testator 
by his will, dated Nov. 22, 1927, directed 
his trustees to retain £3,000 & to apply the 
interest yearly in payment of the taxes, 
rates & repairs of his freehold house, & he 
desired that his aunt should “ have the use 
of it & my furniture free of cost for her 
occupation during her life or so long as she 
may require them, but without the power to 
sub -let the same or any part thereof. On the 
termination of her occupation the house is 
to be sold,” & from the proceeds, added to the 
above £3,000, certain specific legacies were 
given. He also directed that when the house 
had been sold, his nephew, G. P., should have 
the furniture: — Held : (1) the provision 

forbidding the tenant for life to sub-let was 
void under Settled Land Act, 1925 (c. 18), 
s. 100 ( 1 ), & the provision requiring the house to 
be sold & the gift over of the proceeds of sale 
upon the termination of her occupation was 
also avoided by that sub-sect., so far as that 
provision would operate in the event of her 
exercising any of her powers as tenant for 
life ; (2) the gift over of the £3,000 was a 
provision which tended to induce her to 
abstain from exercising her powers of leasing 
as a tenant for life, & was void, therefore, 
in so far as it had that tendency ; & that 
it should be read to take effect only upon her 
ceasing to reside for any reason other than 


PART XIII. SECT. 1, SUB-SECT. 1.— 
D. (h) Ul. 

8648 II. Mere Ziosiwee.]— The 

persons qualified to exercise the powers 
of leasing under Conveyancing & Law 
of Property Act. 1896, a. 68, are those 
having an estate in land, either an 
estate for life or a chattel interest. A 
person having a mere right of personal 
resfdenoe in a house for bis life bee not 
an estate of any kind therein, but a 


mere licence, therefore. Is not 
qualified to exercise the powers of 
leasing referred to. — Stevenson v. 
Myers (1M9), 47 N. 8. W. W. N. 94.— 
AUS. 

PART XIH. SECT. 1, SUB-SECT. A— 

D. (o). 

sp. Purchase of sporting rights .] — 
Capital money may in a proper case 
be invested in the purchase of sporting 
AO 


rights, such rights being a privilege 
convenient to be held with the settled 
land within sect. 21 (viii) of the Settled 
Land Act, 1882* 

Qu. : whether sporting rights are 
Incorporeal hereditaments which can 
be purchased with capital money as 
being a purchase of “land in fee 
simple ** within sect. 21 (vil) of the 
Act . — Re PobtJlRLIN gton's Estates, 
£1918] ILL 862.—- IR. 
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the exercise of her powers of leasing as a 
tenant for life ; (3) in the event of her selling 
the honse she would not be entitled to be 
paid any part of the income of the £3,000 ; 
(4) she was entitled to the furniture during 
her life or until she ceased to occupy the house 
for any reason other than the exercise of 
her powers as tenant for life. — Re Patten, 
Westminster Bank v, Carlton, (1929 ] 2 
Oh. 270 ; 98 L. J. Oh. 419 ; 141 L. T. 295 ; 
45 T. L. R. 604. 

2739. Add, Annotation ; — As to (2) Refd. Re 
Acklom, Oakeshott v. Hawkins, [1929] 1 Ch. 
195. 

2739a. .1 — By this will dated 

Jan. 4, 1918, the testator bequeathed his 
leasehold house, garden & grounds, W. Ct., 
together with the fixtures & fittings & all 
his furniture, pictures (except some), china, 
plate, linen, grand piano, & all chattels & 
other effects therein, to his trustees upon 
trust to permit his sister, E., to reside there 
after his death, if she should wish to do so, 
& to have the use & enjoyment thereof during 
her life free of rent or other payment, & he 
gave to his sister the use & enjoyment of his 
said house, garden, & grounds, & everything 
contained therein, for her life accordingly, & 
he directed his trustees after her death or 
during her life if she should not wish to reside 
or continue to reside there to Bell the same 
(except certain articles therein), with power 
to postpone such sale as they might think 
proper, & divide tne proceeds between certain 
charities. He died on June 26, 191^, & the 
lady entered into possession thereof 
immediately. In 1925 she went abroad 
temporarily for the benefit of her health, the 
place being left in charge of servants, & she 
paid the Sched. A. tax. In 1920, owing to 
severe illness, she was prevented from return- 
ing to England, & the house was let by her 
from time to time, &: she still paid Sched. A. 
tax thereon. In 1927 she sold the house as 
tenant for life or a person having the powers 
of a tenant for life, & shortly after the con- 
tents, other than the excepted articles, were 
sold by the trustees. On a summons taken 
out by the trustees asking whether she had 
any, A, if any, what interest in the proceeds 
of sale of the leasehold property & the income 
thereof : — Held : on the evidence, it must 
be deemed that those powers were properly 
exercised by her. The power of sale in 
the trustees never arose, nor did they purport 
to exercise it. She had not therefore for- 
feited her interest in the proceeds of sale of 
the leasehold property or the income thereof. 
— Re Acklom, Oakeshott v , Hawkins, 
[1929] 1 Ch. 195; 98 L. J. Ch. 44; 140 
L. T. 192 ; sub nom. Re Adelom, Oakshott 
v. Hawkins, 72 Sol. Jo. 810. 

2739b, .] — Under the will of a 

testator who died in 1879, the C. Estate 
stood limited to the use of his grandson O. 
for an estate in tail, with remainder to the 
use of testator’s daughter V. W., her heirs 
& assigns. V. W., who died in 1919, by her 
will devised the estate to which she was so 
entitled in remainder, to the use of certain 
persons successively in strict settlement 
subject to a condition that if the person who 
should so become entitled to. that estate as 
tenant for life or tenant in tail should fail to 
reside at 0. House for a certain part of every 


year, the estate of such person therein should 
cease & determine. Testatrix then be- 
queathed her residuary estate upon trust for 
her nephew O. for life & directed that, after 
his death, in case the 0. Estate or the greater 
part in value thereof should not then devolve 
upon the limitations of her will, a sum of 
£10,000 should be raised out of her residuary 
estate & held upon trust for certain charitable 
purposes, & that the remainder should be 
upon trust for the persons therein named. 
The main question was whether, in the event 
of O. (who was tenant in tail in possession & 
also the heir at law & sole next of kin of 
testatrix & had no intention of disentailing 
the estate) exercising his power of sale over 
the estate under Settled Land Act, 1925 
(c. 18), the residuary estate of testatrix 
would fall to be administered under the trusts 
declared by her will concerning the same : — 
Held: (1) in the event aforesaid, upon the 
proper construction of testatrix’s will, the 
C. Estate would not on the death of O. 
devolve upon the limitations of the will, with 
the result that the condition upon which the 
disposition of her residuary estate depended 
would he fxilfllled ; (2) as the effect of that 
disposition would be to prevent the residuary 
estate from passing, as upon an intestacy, to 
O. as sole next of km of the testatrix, it would 
necessarily tend to induce him to abstain 
from exercising his power of sale under Settled 
Land Act, 1925 (c. 18), within sect. 106 of 
that Act; &, accordingly, the residuary 
estate would, subject to O.’s life interest 
therein, pass to him as upon an intestacy, by 
reason of the invalidity of the disposition 
thereof contained in testatrix’s will . — Re 
Orlebar, Orlhbar v. Oki.kbar, [1930] Oh. 
147 ; 105 L. J. Ch. 92 ; 154 L. T. 293. 

2747 a. * Of proceeds of settled land .] — Re 

Patten, Westminster Bank v, Carl yon. 
No. 2738a, ante, 

2763a. Settled Land Act, 1925 (c. 18), s. 64 — When 
applicable.] — A tenant for life of settled land 
being desirous of paying off debts incurred by 
him iu the upkeep of the estate, prepared a 
scheme & applied under Settled Land Act, 
1925 (c. 18), b. 64, asking the ct. to sanction 
the raising of the necessary amount by sale 
or mtge. of part of the settled land. The 
judge iu Chambers refused the application, 
holding that he had no jurisdiction, as the 
scheme was not for the benefit of the settled 
land : — Held : on appeal, the ct. had juris- 
diction. inasmuch as the sect, was wide in itB 
terms & applied not only to the settled land 
but also to persons interested under the 
settlement. The scheme being for the benefit 
of persons interested under the settlement, the 
appeal must be allowed & effect given to the 
scheme. — Re White-Popham Settled Es- 
tates, [1938] Ch. 725 ; [1930] 2 All E. R. 
I486 ; 105 L. J. Ch. 368 ; 155 L. T. 653 ; 
80 Sol. Jo. 816, C. A. 

.] — See, also , Settlements, Vol. XL., 

p. 773, No. 3045. 

2766. Add. Annotation :—As to (2) Refd. Re New- 
hill Compulsory Purchase Order, 1937, 
Payne's Application, [1938] 2 All E. R. 183. 

2768. Add, Annotation : — As to (1) Coned. Re 
Feversham Settled Estate, [1038} 2 All E. K. 
210. 
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2760. Add. Annotation : — Consd. Be Feversham 
Settled Estate, [1938] 2 All E. R. 210. 

2785* Add. Annotation : — As to (2) Field. Be 
Insole’s Settlement, [1938] 3 All E. R. 400. 

2798. Add. Annotation : — Retd. Re Price, [1928] 
Oh. 579. 

2789. Add. Annotation : — As to (2) Folld. Re 
Patten, Westminster Bank v . Carlyon, [1929] 

2 Oh. 276. 

2829. Add. Annotation : — Folld. Bernhardt v. 
Galsworthy, [1929] 1 Oh. 649. 

2889a. Power to vaiy leases — Settled Land Act, 
1925 (c. 18), s. 59 — Construction of section.] — 

— It is apparent, in my opinion, that Settled 
Land Act, 1925 (c. 18), s. 69 (1), is dealing 
only with a question of form, because it is 
clear from the final words of sect. 69 (1) that 
no more is being authorised than what might 
have been done under Settled Land Act, 
1925 (c. 18), s. 52 (1). The provision in 
question is that “ every such lease or grant 
shall, after such variation, release, waiver or 
modification as aforesaid, be such a lease or 
grant as might then have been ” granted 
after a surrender, etc. In my opinion 
sect. 69 (1) is not limited to cases where the 
result of the variation, release, waiver or 
modification will at common law effect a 
, surrender & regrant. This section is con- 
ferring a power on the tenant for life to 
execute documents in a particular form 
which he could have executed in another 
form as the result of the surrender or the 
surrender & regrant of the land previously 
dealt with. It relates to the widest possible 
release, variation, waiver or modification, 
including cases in which only part of the land 
comprised in the old lease or grant is the 
subject of those alterations (Maugham, J.). — 
Re S a vile Settled Estates, S a vile v. 
Savile, [19311 2 Ch. 210, 210 ; 100 L. J. Ch. 
274 ; 146 L. T. 17. 

Annotation: — Gonad. Re Bruoe, Brudonell v. BnideneU, [1932] 

1 Oh. 316. 

2900a. Effect of existence of underlease.] 

— A lease may be authorised under the Leases 
& Sales of Settled Estates Acts upon the 
surrender of an existing lease, although an 
underlease granted by the surrendering 
lessee is unexpired. — Re Ford’s Settled 
Estate (1869), L. R. 8 Eq. 309. 

Annotation: — Folld. Tie Grosvenor Settled Estates, West- 
minster (Duke) v. McKenna, [1932] 1 Ch. 232. 

2900b. .] — Part of the freehold 

property comprised, in a settlement was sub- 
ject to a lease & also to an underlease. The 
tenant for life under the settlement wished 
to take a surrender of the lease &, without 
having a surrender of the underlease, to grant 
a new lease. On the evidence the proposed 
new lease reserved the best rent that could 
reasonably be obtained, & contained a proviso 
for ye-entry on non-payment of the rent for 
twenty-one days : — Held : the tenant for 
life had power under Settled Land Act, 1925 
(c. 18), s. 42 (1), & Law of Property Act, 
1925 (c. 20), s. 150, to grant the new lease 
although the underlease remained outstand- 
ing. The new lease would take effect in 
immediate possession notwithstanding the 
existence of the underlease, «& would there- 
fore comply with Settled Land Act, 1925 
(c. 18), s. 42 (1 ). — Re Grosvenor Settled 
Estates, Westminster (Duke) v. McKenna, 
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119321 1 Ch. 232 ; 101 L. J. Ch. 145 ; 146 
L. T. 402. 

2903. Add. Annotation : — As to (2) Refd. Watson & 
Everitt v . Blunden (1934), 18 Tax Cap. 402. 

2916a. Covenant to rebuild when necessary — 
Validity.] — A tenant for life has power under 
Settled Land Act, 1925 (c. 18), s. 41, to grant 
a building lease for a term of 999 years con- 
taining a covenant by the lessee to rebuild 
existing premises when it shall become neces- 
sary, & in particular when required by the 
lessor’s estate surveyor so to do, but without 
prescribing any definite time within which 
such rebuilding shall be carried out or begun. 
— Re Grosvenor Settled Estates, West- 
minster (Duke) v. McKenna, [1933] Ch. 
97 ; 102 L. J. Ch. 50 ; 148 L. T. 131 ; 49 
T. L. R. 7 ; 76 Sol. Jo. 779. 

2950. Add. Annotation : — Folld. Re Weld-Biundell 
Estate, Mowbray (Lord) v . Weld-Blundell 
(1929), 73 Sol. Jo. 585. 

2950a. Express provision for proper preserva- 

tion.] — Re Weld-Blundell Estate, Mow- 
bray (Lord) v. Weld-Blundell (1929), 
73 Sol. Jo. 685. 

2989a. Sale.] — A testator, who died in 

1912, bequeathed his real estate & the residue 
of his personal estate to trustees in trust to 
pay out of the incqme thereof a life annuity 
of £150 to G. M., after whose death they were 
to hold the property in trust for sale & to 
hold the proceeds of sale together with the 
accumulations pf surplus income in trust to 
divide the same among certain hospitals. 
He also authorised the trustees, with the 
consent of G. M. during his life, to sell the 
real & leasehold property & to stand possessed 
of the proceeds upon the trusts therein 
declared of the net proceeds of sale of his 
residuary roal & personal f state after the 
death of G. M. After 1925 certain sales were 
made with that consent. No vesting deed 
under the Settled Land Act, 1925, had been 
executed. In 1933, G. M. being still living, 
the period within which the accumulation 
of surplus income was permitted by Law of 
Property Act, 1925, s. 164, expired : — 
Held : (1) there being no tenant for life, the 
trustees were statutory owners with the 
powers of a tenant for life by virtue of the 
Settled Land Act, 1925, s. 23 (1) ; 

(2) sect. 108 (1) of the Act preserved powers 
exercisable by trustees with the consent 
only of a tenant for life & not of a person 
other than a tenant for life &, accordingly, the 
power here in question was not thereby 
preserved ; (3) the provisions of the settle- 
ment giving the trustees a power of sale with 
the consent of G. M. were in conflict with the 
provisions of the Act giving them a power 
of sale without obtaining any suclf consent, & 
that, accordingly, by virtue of sect. 108 (2), 
the provisions of the Act prevailed ; (4) as 
from Jan. 1, 1926, the only power of sale 
vested in the trustees was that conferred by 
the Act & the effect of the exercise of that 
ower was that the proceeds of sale were to 
e treated as capital moneys & to be subject 
to the same trusts as the land ; (5) accord- 
ingly, the income of the proceeds of sale &> 
of the accumulations was, as from the expira- 
tion of the period of accumulations, undis- 
posed of & should be dealt with as on an 
— Ra Ticvptcrvs. Fmnn n. Marti v. 
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[1939] Ch. 205 
L. J. Ch. 123 ; 
82 Sol. Jo. 869. 


; [1938] 4 All E. R. 120 ; 108 
159 L. T. 542 ; 55 T. L. R. 44 ; 


3032. Add. Annotation : — Re£d. Be Insole’s Settled 
Estate, [1938] Oh. 408. 

3032a. .] — Re Watson, Brand v . 

Culme-Seymour, [1928] W. N. 309 ; 166 
L. T. Jo. 439. 

3032b. Architect’s lees — Short occupation lease.] — 
Re Watson, Brand v. Citlme-Seymour, 
[1928] W. N. 309 ; 166 L. T. Jo. 439. 

3032c. Solicitors' fees— Obtaining short occupation 
lease.] — Re Watson, Brand v. Culme-Sey- 
mour, [1928] W. N. 309 ; 166 L. T. Jo. 439. 

3043. Add. Annotations : — Consd. Re Curwen, 
Curwen v. Graham, [1931] 2 Ch. 341. Refd. 
Re Cayley & Evans’ Contract, [1930] 2 Ch. 148. 

3046. Add. Annotations: — As to (1) Apld. Re 
Catchpool, Harris v. Catchpool, [1928] Ch. 
429. Consd. Re Gaul & Houlston’s Contract, 
[1928] Ch. 689. Refd. Re Parker’s Settled 
Estates, Parker v. Parker, [1928] Ch. 247. 

3047. Add. Citation : — 97 L. J. Ch. 161. 

Add. Annotations : — As to { 1) Refd. Re Gaul & 
Houlston’s Contract, [1928] Ch. 689 ; Re 
Norton. Pinney v. Beauchamp, [1929] 1 Ch. 84. 
Generally , Refd. Re Sharpe’s Deed of Release, 
Sharpe v. Pox, [1938] 3 All E. R. 449. 

3047a. .]— On Dec. 31, 1926, certain 

land stood limited to the use of A. for life, 
& after his death, subject to certain jointure 
rentcharges for life, <fc subject to certain 
portions which had been charged upon the 
estate, & which had been further secured by 
the limitation of a legal term, to the use of 
trustees upon trust for sale. The settlement 
under which the land so stood limited was 
a compound settlement, consisting of various 
documents, including two deeds of 1911 & 
1913. In due course a vesting deed was 
executed in favour of A. A. died on Dec. 4, 
1926, & probate, limited to the settled land, 
was granted to the trustees of the compound 
settlement as his special representatives, on 
the footing that that settlement did not come 
to an end on his death. There were separate 
trustees of the two deeds of 1911 & 1913. 
Clause 11 of the 1911 deed gave to the 
trustees thereof all the powers conferred on 
a tenant for life by Settled Land Acts, 1882 
to 1890 : — Held: (1) the whole legal estate, 
the subject-matter of the settlement, was 
not held upon trust for sale ; (2) in view of 
clause 11 of the 1911 deed the trustees of 
the two deeds of 1911 & 1913 were persons 
on whom Settled Land Act, 1925 (o. 18), 
s. 23 (1), conferred the powers of a tenant for 
life, & they were statutory owners under the 
compound settlement ; & when they sold 
the land they would sell it as statutory 
owners & not as trustees for sale, & they must 
pay over the proceeds of sale to the trustees 
of the compound settlement . — Re Norton, 
Pinney v . Beauchamp, [1929] 1 Ch. 84 ; 98 
L. J. Ch. 219 ; 140 L. T. 348. 

Annotation ;—As to (1) Consd. Re Sharpe’s Deed of Release, 
Sharpe v. Fox, [1938] 3 All E. R. 449. 

3047b. .] — Under a deed of release dated 

Mar. 10, 1818, certain property was limited 
upon trusts (inter alia) to pay from its rents 
& profits £1,000 a year for 1,000 years, to 
be held upon trusts to be declared by a deed 
executed the next day, Mar. 11, 1818. The 
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property was subject also to a covenant by 
its owner, in a marriage settlement dated 
Mar. 2, 1830, for the payment of £400 a year 
for 500 years. The owner died in 1863, 
leaving the property to his son in fee simple, 
subject to the annuities. The son devised it 
to trustees in trust for his son (the owner’s 
grandson) absolutely, subject to further 
annuities : & the grandson died in 1917, 

having devised all his estate on trusts for sale, 
investment of tho proceeds of sale & payment 
of a legacy & an annual charge ; and ho loft 
the residue in trust for his son (the owner’s 
great-grandson) absolutely. Eventually 
those who were trustees of the son’s will (one 
of whom was the great-grandson) were at the 
same time trustees of the grandson’s will. 
This summons (on which, as amended during 
the hearing, the trustees of the wills were 
pltfs.) asked ( inter alia) whether the property 
was settled land within Settled Land Act, 
1925, as amended by Law of Property 
(Amendment) Act, 1920, under a compound 
settlement consisting of all or any of the 
deeds & wills ; if it- was, whether pltfB. were 
Settled Land Act trustees & statutory owners 
under the compound settlement ; if it was 
not, whether it was land hold on trust for 
sale within Law of Property Act, 1925, 
s. 2 (2), as amended by Law of Property 
(Amendment) Act, 1926 ; il necossary, that 
pltfs. might be appointed Settled Land Act 
trustees of the compound settlement or, 
alternatively, might be approved as trustees 
for sale of the property under Law of Pro- 
perty Act, 1925, as amended by Law of 
Property (Amendment) Act, 1026 ; whether 
the legal estate in fee simple in tho property 
vested in pltfs. as trustees of the son’s will ; 
& whether it ought- to be vested in them by a 
proper conveyance or vesting instrument as 
statutory owners under the compound settle- 
ment, or as trustees for sale, or on any trusts : 
— Held : (1) the effect of the marriage settle- 
ment was to create, not a legal rontcharge, 
but an active trust for the payment of an 
annual sum : & those lo whom the annual 
sum was payable had not a legal estate by 
virtue of the Statute of Uses, the settlement 
creating only an equitable interest in it ; 
(2) pltfs., as trustees of tho son’s will, held 
the property, first, on trust to pay annually 
the £100 payable under the deed of release 
& the £400 payable under the marriage 
settlement, & secondly, to pay th'* annuity 
under the will &, subject thereto, in trust for 
the grandson's estate ; A pltfs. did not, by 
reason merely of their happening to bo 
trustees of the wills of the son A tbe grandson, 
hold the property on trust for sale within 
Settled Land Act, 1925, s. 1 (7), a sub -sect, 
introduced by Law of Property (Amendment) 
Act, 1926, because, had the trustees of the 
grandson’s will been, at the date of the sum- 
mons, persons not also trustees of the son’s 
will, a trust for sale would not have been 
included in the trusts on which the trustees 
of the son’s will held the legal estate in the 
property, & the trustees of the grandson’s 
will would have held on trust for sale only the 
beneficial interest in the property given by 
the son’s will to the grandson ; (3) the 

settlement under which the property was 
settled at the date of the summons was a com- 
pound settlement comprising the deed of 
release, the marriage settlement & the wills 

80* 



Oases 8047b— 3188. English and Empire 

of the son & grandson, but not the deed of 
Mar. 11, 1818, declaring the trusts of the 
annuity of £1,000 ; (4) pltf. who was the 
great-grandson was not a person having the 
powers of a tenant for life within the defini- 
tion in Settled Land Act, 1925, s. 20 (1) (viii) ; 
(5) pltfs. were not trustees of the compound 
settlement for the purposes of the Settled 
Land Act ; (0) the legal estate was vested in 
pltfs. as trustees of the son’s will & (an order 
having been made appointing pltfs. trustees 
of the compound settlement) ought to be 
vested in them as statutory owners by a 
vesting instrument. — Re Sharpe’s Deed op 
Release, Sharpe & Fox v. Gullicx, [1939] 
Ch. 51 ; 108 L. J. Ch. 27 ; 82 Sol. Jo. 096 ; 
sub nom. Re Sharpe’s Deed op Release, 
Sharpe v. Fox, [1938] 3 All E. R. 449 ; 54 
T. L. R. 1039. 

8048. Add, Annotation: — Folld. Re Shelton’s 
Settled Estates, [1928] W. N. 27. 

8049a. Private Act & three conveyances.]— 

On the death intestate of the tenant in tail 
in possession of an estate settled by a private 
Act & three conveyances, it was held that 
the Act & conveyances together constituted 
one settlement & the ct. appointed two 
trustees for the purposes of the Settled 
, Land Act, 1925 (c. 18), & gave them liberty 
to apply for a grant of administration limited 
to the settled lando. — Re Hereford’s j 
Settled Estates, Hereford v. Devereux, 
[1932] W. N. 34 ; 173 L. T. Jo. 115 ; 73 
L. Jo. 163. 

3074a. Refusal to execute — Order of Court under 
Settled Land Act, 1925 (o. 18), s. 12 (1) (a).]— 
Re Shawdon Estates Settlement, No. 
2727a, post . 

8074b. Contents— Vesting deed on resettlement — 
Compound settlement.] — X. & Y., the trustees 
of an indenture of resettlement dated Aug. 20, 
1916, by which certain property was settled 
subject to a jointure, executed on May 1, 
1920, a vesting deed reciting the resettlement 
& purporting to vest the property in the 
tenant for life. On Dec. 31, 1925, X. was 
the sole surviving trustee for the purposes, 
of the Settled Land Acte of an indenture of 
settlement dated July 12, 1882, which 


Digest Supplement. 

together with the resettlement A two other 
documents formed the compound settlement 
of the property. On July 6, 1926, the 
tenant for life entered into four contracts for 
the sale of a portion of the property to a 
purchaser. The purchaser raised objections 
to the title on the ground that the vesting 
deed was not framed in accordance with the 
provisions of the Settled Land Act, 1925 
(c. 18) : (a) as it only dealt with the resettle- 
ment & not with the compound settlement ; 
(5) as it was not executed by the trustees 
of the compound settlement; & (e) as it 
did not contain the names of the persons who 
were the trustees of the compound settle- 
ment. The tenant for life took out a 
summons for a declaration that a good title 
to the property had been shown : — Held : 
the vesting deed did not comply with the 
requirements of the 1925 Act with reference 
to the compound settlement & the tenant 
for life was not able to exercise his statutory 
powers as tenant for life in respect of the 
disposal of his property ; & the summons 
must be dismissed . — Re Cayley & Evans’ 
Contract, [1930] 2 Ch. 143 ; 99 L. J. Ch. 
411 ; 143 L. T. 405. 

Annotation : — Diftd. Re Curwen, Curwen v. Graham, [1931] 
2 Ch. 341. 

3074c. Description of trustees as trustees of 

principal settlement — Sufficiency.] — A vest- 
ing deed, executed with the intended object 
of giving effect to the provisions of Settled 
Land Act, 1925 (c. 18), with regard to the 
vesting of settled land in a tenant for life, 
contained a statement that the trustees, 
who were executing the deed, were trustees 
of the principal settlement, but it contained 
no reference to the fact that they were 
trustees of a compound settlement, consisting 
of the principal settlement & other docu- 
ments : — Held : the trustees were sufficiently 
described, & the vesting deed was a valid & 
effectual principal vesting deed, made pur- 
suant to Settled Land Act, 1925 (c. 18), in 
respect of the land comprised in the com- 
pound settlement, constituted by the various 
documents . — Re Curwen, Curwen v. 
Graham, [1931] 2 Oh. 841; 100 L. J. Ch. 387 ; 
140 L. T. 7. 


Part XIV. — Trustees of Settlements. 

8098. After this case add : — I settled land In Ireland .] — See Courts, Vol. 

Jurisdiction of court — To appoint trustees of | XVI., p. 104, No. 42. 


Part XV. — Land Held In 

3188. For the existing paragraph substitute the 
following paragraph : — 

Settled land.] — By the will of 

testator, who died in 1884, his real estate was 
devised to trustees upon trust to permit his 
widow to receive the rents thereof during her 
life, & after her decease upon trust to pay 
same to or for the benefit of such of his two 
daughters, E. A M., as should be then living 
& should for the time being be single & 


Undivided Shares. 

unmarried in equal shares if more than one, 
& when both should be married upon trust as 
to both capital as well as income for all 
testator’s children in equal shares. Testator’s 
widow died in 1889, & on the death of E., in 
1927, questions arose as to the respective 
interests of B. & M. & testator's children in 
the income & capital of the real estate. The 
ct. having decided that E. & M. ware entitled 
to the income of the real estate during their 
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joint lives in equal shares, & upon the death 
of E. her sister M. became entitled to the 
whole of the income during her spinsterhood, 

& upon her marriage or death the whole estate 
would become divisible in equal shares 
between the children of testator, the further 
question arose whether, on Law of Pro- 
perty Act, 1925 (c. 20), coming into force, 
the devised real estate vested in the then 
surviving trustee of the will upon the statu- 
tory trusts under Sched. I., Part IV., 
par. 1 (1), or in her or the Public Trustee 
under par. 1 (3) : — Held : (1) as the purposes 
of the trusts of testator’s will were such as 
might continue beyond the life of his widow, 
the real estate devised by the will was, at 
the date of Law of Property Act, 1925, 
coming into force, by the effect of Wills Act, 
1837 (c» 26), s. 81, vested in the then surviving 
trustee of the will in fee simple in trust for 
E. & M., who were then beneficially interested 
in equity until one of them should marry or 
die in undivided shares vested in possession ; 
(2) although their interests were not absolute 
interests, the case fell within Sched. I., 
Part IV., par. 1 (1 ), & the real estate thereupon 
vested in the trustee of the will upon the 
statutory trusts ; (3) when a case fell within 
par. 1 (1) it did not become necessary to 
consider whether it fell within any of the 
subsequent sub-paragraphs. — Re Dawson’s 
Settled Estates, [1928] Oh. 421 ; 97 
L.J. Oh. 343; 139 L. T. 94. 

Annotations ; — As to (2) Folld. Re Barrat, Body v. Barrat, 
[1929] 1 Oh. 336. Reid. Re Robing, Holland v. Gillam, 
[1928] Oh. 721. 

8138a. .] — Testator, who died on 

June 16, 1881, leaving a widow <fe eight 
children, by his will gave all his estate to his 
wife Sc four children, whom he appointed 
exors. & trustees, upon trust to pay his debts, 
etc., & bequeathed the remainder of his 
personal effects to his wife & the income 
of his freeholds Sc leaseholds, subject to certain 
payments, Sc after her decease to pay such 
income to his four sons & daughters m certain 
shares, which were to cease at death, with 
a proviso as to four quarterly payments to 
widows of sons, &, subject thereto, gave his 
estate to the longest liver of his children 
absolutely. The widow died in 1900, Sc on 
the coming into force of the Law of Property 
Act, 1925, the deft. & daughter, who had 
since died, were the surviving trustees. All 
parties interested in the estate now desired 
a sale, Sc the question raised by this summons 
was first, whether pltf. Sc deft. R., the sur- 
viving trustee, were together tenant for life 
for the purposes of the Settled Land Act. 
Secondly, if it be not settled land, whether 
the entirety was now vested in the surviving 
trustee, or in the Public Trustee on the statu- 
tory trusts : — Held : Law of Property Act, 
1925 (c. 20), Sch. I., Pt. IV., para. 4, added 
by the amending Act of 1926, was not 
applicable to the case; &, secondly, having 
regard to Wills Act, 1837 (o. 26), s. 31, Sc 
following He Dawson's Settled Estates , No. 
3138, the entirety was now vested in the 
surviving trustee under para. 1 (1), upon 
the statutory trusts. — He Barrat, Body v. 
Barrat, tl029J 1 Oh. 336 ; 98 L. J. Oh. 74 ; 
140 L. T. 328. 

1881i. — .] — He Collins, Towers v. 

Ooujns, [1929) 1 Oh. 201 ; 140 L. T. 223 ; 
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72 Sol. Jo. 779 ; sub nom. Re OoLLINS, 
Jowers v. Collins, 98 L. J. Oh. 47. 

8189. Add. Citation 72 Sol. Jo. 86. 

Add. Annotations : — Oonsd. Re Robins, Hol- 
land v. Gillam, [1028] Oh. 721. Retd. Re 
Dawson’s S. E. f [1928] Oh. 421. 

3139a. Land held under one & same settlement 

—Vesting In trustees — Who are trustees.] — 

Where immediately before the coming into 
operation of Law of Property Act, 1925 
(c. 20), the entirety of the land is settled 
land held under one Sc the same settlement, 
it vests in the trustees, if any, of the settle- 
ment under the old law as joint tenants 
upon the statutory trusts If there are no 
such trustees then, pending their appoint- 
ment, the land vests in the Public Trustee 
upon the statutory trusts. — Re Catphpool, 
Harris v. Catchpool, [1928] Oh. 429; 97 
L. J. Oh. 181 ; 139 L. T. 17 5 72 Sol. Jo. 226. 

3140. Add. Annotations: — As to (1) Held. Re 
Robins, Holland t>. Gillam, [1928] Oh. 721. 
As to (2) Refd. Bernhardt v. Galsworthy, 
[1929] 1 Oh. 549 ; Re House, Westminster 
Bank v. Everett, [192912 Oh. 166. Generally , 
Refd. Re Thomas, Thomas v. Thompson, 
[1930] 1 Oh. 194 ; Re Buchanan- WoUaston’s 
Conveyance, Curtis t\ Buchanan- Wollaston, 
[1939] Ch. 738. 

3143. Citation : — For the existing citation read 
• 41 No. 1873, ante.'' 

3143a. Only one trustee — Vesting of land In 

Public Trustee.] — Under & by virtue of the 
will of a testator who died in 1921, Sc of 
subsequent dispositions, acts in the law Sc 
events, the legal estate in certain freehold 
land was, immediately before the commence- 
ment of the Law of Property Act, 1925, 
vested in two persons for their lives share Sc 
share alike, the legal estate in remainder 
expectant upon the lives of those persons Sc 
the life of the survivor of them being vested 
in a single trustee upon trust after the 
death of the surviving tenant for life to sell 
the land Sc divide the proceeds between 
the testator’s nephews & nieces. Upon a 
summons by the tenants for life, who were 
desirous of selling the land, to have it deter- 
mined in whom, upon the coming into force 
of the Law of Property Act, 1926, the land 
was vested : — Held : (1) as immediately 

before the commencement of that Act the 
land was held at law & in equity In undivided 
shares, vested in possession, Sc the entirety 
thereof was settled land, Law of Property 
Act, 1925 (c. 20), Sched. I., Part IV., para. 1, 
sub-para. 3, would apply, if there were more 
than one trustee of the settlement con- 
stituted by the will, in whom the land could 
vest as joint tenants ; but that, as there was 
only one trustee, the land vested, under 
clause (i) of the proviso to that sub-para., 
in the Public Trustee upon the statutory 
trusts; (2) if, before the Public Trustee 
accepted the trust, the present trustee (who 
before the commencement of the Law of 
Property Act, 1926, was the trustee of the 
settlement constituted by the will for the 

^ 1068 of the Settled Land Acts then in 
appointed an additional trustee or 
trustees of that settlement, the land would 
vest in the trustees of the settlement as joint 
tenants upon the statutory trusts. — Re 
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Prices, Price v. Prick, [1929] 2 Ch. 400 ; 98 
L. J. Ch. 417 ; 141 L. T. 511. 

8143b. Appointment of additional trustee 

— Before acceptance by Public Trustee.] — 
Be Price, Prick v. Price, No. 3113a, ante. 

3143c. .] — Immediately before the com- 

mencement of the Law of Property Act, 1925 
(c. 20), the legal estate in land was outstand- 
ing in the personal representatives of the 
settlor & held upon the trusts of a marriage 
settlement which, in the events which had 
then happened, were for two daughters of the 
settlor in undivided shares absolutely : — 
Held : as the personal representatives then 
held the land in trust for the daughters in 
undivided shares vested in possession, they 
held it, after the Act came into force, upon 
the statutory trusts, by virtue of Sched. I., 
Part IV., sub-para. 1 (b) of the Act, with 
the result that the settlement trustees were 
not entitled, as, but for Part IV., they would 
be to call for a conveyance of the legal 
estate ; but the personal representatives 
held the land on trust for sale & were entitled 
to sell the same, unless the daughters elected 
to call for a conveyance. — Re Forster, 
Somerville v. Oldham, [1929] 1 Ch. 140 ; 
98 L. J. Oh. 27 ; 140 L. T. 277 ; 72 Sol. Jo. 
761. 

3143d. What is “ settled land ” within para- 

graph 2.] — Under a settlement contained in 
a will the settled property was directed to be 
held, after the death of the first tenant for 
life, in trust, as to both corpus A income, for 
the children A issue of the first tenant for 
life in equal shares as therein mentioned. 
The first tenant for life died in 1929, having 
by her will appointed to be her exors. A 
trustees two persons who, at the date of her 
death, were trustees of the settlement A of 
the will containing it. On a summons by 
the exors. A trustees as pltfs. for the determina- 
tion ( inter alia) of the question whether, for 
the purpose of vesting in themselves the land 
the subject of the settlement contained in 
the will, they should, as executors of the first 
tenant for life, execute in favour of them- 
selves, as trustees of the will containing the 
settlement, a vesting assent upon the statu- 
tory trusts for sale of the land the subject 
of the settlement, or should apply for a grant 
to themselves of probate of the will of the 
first tenant for life limited to that land 
Held : Settled Land Act, 1925 (c. 18), s. 30, 
applied, A pltfs., as exors. of the first tenant 
for life, ought, pursuant to that sect., to 
execute a vesting assent in favour of them- 
selves as trustees of the will containing the 
settlement. — Re Ccgny’s Will Trusts, 
Smith v. Freeman, [1931] 1 Ch. 306 ; 100 
L. J. Oh. 146 ; 144 L. T. 625. 

Annotation : — Reid. Re Thomas, [1939] Oh. 513. 

S143e. ,] — j. t. made his will on Aug. 25, 

19.13. He appointed his wife, A. T., his 
executrix, A gave A bequeathed to her his 
real A personal estate for her sole use & 
benefit during her life, A after her death to be 
equally divided between his surviving 
cnildren. J. T. died on Dec. 3, 1915, A on 
Mar. 9, 1910, probate was granted to his 
widow, A. T. His residuary estate included 
two dwelling-houses in Anglesey. J. T. 
left five children surviving him, A one of 
them died on Aug. 20, 1918, intestate A a 


bachelor. A. T. died intestate on Nov. 21. 
1931, & on Apr. 18, 1932, letters of adminis- 
tration to her estate were granted to E. R. 
On Oct. 14, 1938, letters of administration 
with the will annexed were granted in respect 
of the estate of J. T. to J. L. A. J. L. A. 
claimed that by virtue of sect. 30 (3), & 
sect. 36 (1), of Settled Land Act, 1925, he 
was the trustee of the settlement created by 
the testator’s will & was entitled to cail 
upon E. R. to assent to the two dwelling- 
houses vesting in him. E. R. refused, con- 
tending that, having regard to the limitations 
of the will A the events which had happened, 
J. L. A., was not entitled to have the property 
vested in him : — Held : although the land 
was held in trust for persons entitled in 
ossession in undivided shares, it must still 
e regarded notionally as settled land. 
J. L. A., as personal representative of J. T., 
had the right to call upon E. R. to assent to 
the land vesting in him.— Re Thomas, [1939J 
Ch. 513 ; [1939] 1 All E. R. 379 ; 108 L. J. Ch. 
233 ; S3 Sol. Jo. 277. 

Conversion.] — See Equity, Nos. 817a- 

817c, ante. 

314SL Effect on interest of tenant for life 

under condition to reside on premises.] — 
Testator died in 1922, having by his will 
made in 1915 directed ( inter alia) that pltf. 
should pay the net income of bis freehold 
farm A lands A of his share of minerals there- 
under equally between herself A his nephew 
until testator’s youngest or only daughter 
should attain the age of twenty-one A there- 
after between herself for life or until marriage, 
the nephew for life “or so long as he shall 
reside upon A assist in the management of 
my said farm,” A testator’s two daughters 
for their lives A the survivor of them for her 
life. Subject thereto testator devised the 
farm A lands to the children of his daughters 
as in the will mentioned. Testator’s nephew 
lived with him at the farm, A assisted m its 
management until the testator’s death, after 
which he continued to live there A to manage 
it. Accordingly, upon the coming into force 
of the Law of Property Act, 1925 (c. 20), 
the property vested m pltf. upon the statutory 
trusts. On a summons taken out by pltf. 
in 1931 & asking (inter alia) whether, upon a 
sale of the farm & lands under the statutory 
trusts, or upon the exercise by her of any 
power of leasing conferred on her by statute 
or by the will, A in particular upon the 
exercise of any such power in favour of 
testator’s nephew, his interest in the income 
would determine : — Held : upon the true 
construction of Law of Property Act, 1925 
(c. 20), s. 35, the nephew’s life interest would 
not be forfeited upon any exercise in his life- 
time of the statutory trusts.— Davies’ 
Will Trusts, Bevan v. Williams, [1932] 
ICh. 530; 101 L. J. Ch. 301 ; 147 L. T. 334. 

3143g. Real property held by partners.] — A 

partnership firm in 1932 contracted to sell 
certain plots of freehold land to a county 
council. There was no special stipulation 
as to the commencement of title, but on 
examination by the purchasers it appeared 
that the land had been sold in 1892 to six 
named persons then carrying on the partner- 
ship firm, the habendum of the conveyance 
being to hold the hereditaments 44 unto A 



Vol. XL. — Settlements. Cases 8143g — 8151a. 


to the use of the purchasers ... as joint 
tenants in trust for them the purchasers . . . 
as part of their co-partnership estate.” On 
Jan. 1, 1926, the land in question was vested 
in three of the original purchasers in fee 
simple as joint tenants in trust as mentioned 
in the conveyance of 1892. The vendors 
to the county council were the four present 
partners, & included two of the three original 
purchasers living on Jan. 1, 1926, one of 
those purchasers having died since that date. 
Questions having arisen whether the land, 
being on Jan. 1, 1926, partnership property, 
was held on the statutory trusts, & therefore 
whether the present vendors or any of them 
could make a good title as trustees for sale 
by reason of the Law of Property Act, 1926 
(c. 20), Sched. I., Part IV. : — Held : the 
words of that Sched. applied, & on Jan. 1, 
1926, the property was held by the three 
original purchasers then living on the statu- 
tory trusts Sc the two survivors could make 
a good title as trustees for sale upon the 
statutory trusts . — lie Fuller’s Contract, 
[1933] Ch. 062; 102 L. J. Oh. 265 ; 149 
L. T. 237. 

3143h. Application of Settled Land Act, 1925 
(c. 18), s. 36 — “ Trust Instrument ” — Un- 
divided shares created by deed or event later 
than Instrument.] — A name & arms clause 
in a will dated Feb. 14, 1863, provided that 
if any tenant for life or in tail of testator’s 
N. estates for the time being in possession 
refused to continue the use of the name & 
arms of EL, the interest of that tenant for 
life or in tail & the limitations dependent 
thereon should cease. The tenant in tail in 
remainder (hereinafter called “ the remainder- 
man ”), whose father was tenant for life in 
possession, mortgaged to pltf. the N. estates 
discharged as far as possible from his estate 
tail & from all estates to take effect after 
its determination or in defeasance of it : 
& the mtge. irrevocably appointed pltf. the 
remainderman’s attorney in his name Sc on 
his behalf to convey the property to pltf. 
accordingly, but subject to the right of 
redemption under the mtge. As this was 
done without the tenant for life’s consent, 
only a base fee was created. By a convey- 
ance dated Apr. 3, 1914, the remainderman 
granted Sc released unto pltf. one undivided 
moiety of the N. estates, to hold unto & to 
the use of pltf., his heirs, exors., adminis- 
trators Sc assigns, with provisions as to 
barring the entail similar to those in the 
mtge., but free from all right of redemption 
thereunder ; & the remainderman cove- 

nanted also to perfect the disentail of the 
property within seven days of the tenant 
for life’s death during his life. The tenant 
for life died on Feb. 18, 1929. The re- 
mainderman did not perfect the disentail 
within seven days, so that what was com- 
prised in the mtge. immediately after the 
death was the base fee, half of it being vested 
in pltf. subject to the mtge. Sc the convey- 
ance of 1914. On Mar. 3, 1929, the re- 
mainderman wrote informing the trustees of 
the will that he had decided to cease using 
the name of H. Sc to take another. On 
Apr. 8, 1929, he wrote to them a letter 
confirming that decision ; Sc on the same 
date, after the confirmatory letter had been 
written, there was executed by pltf. as his 


attorney a deed of confirmation supple- 
mental to the mtge. Sc to the conveyance of 
1914, whereby the remainderman conveyed 
to pltf. the hereditaments, moneys Sc invest- 
ments secured by the mtge. upon limitations 
similar to those in the mtge., to the intent 
that the base fee or other estate created & 
subsisting by virtue of the mtge. should be 
enlarged into an equitable fee simple, Sc that 
the mtge. should take effect out of the en- 
larged interest Sc the base fee be enlarged for 
all purposes ; Sc the remainderman con- 
veyed to pltf. one undivided moiety of the 
hereditaments or proceeds of sale thereof in 
equitable fee simple or absolutely, to the 
intent that, subject to the mtge., one un- 
divided moiety should belong to pltf. & the 
other to the remainderman in equitable fee 
simple or absolutely. By deed dated Sept. 8, 
1930, the remainderman recorded his change 
of name: — Held: (1) on the true construc- 
tion of Settled Land Act, 1925 (c. 18), s. 36 (1), 
the conveyance of 1914 came within the 
expression “ trust instrument ” in that sub- 
sect. ; (2) settled land may be held “ on 

trust for persons entitled in possession under 
a trust instrument " in undivided shares 
created by a deed or event later than the 
instrument, which is nevertheless “ the . . . 
instrument creating the trust”; (3) the 
words 4 ‘ entailed interest ” in the Law of 
Property (Entailed Interests) Act, 1932 
(c. 27), do not apply to a base fee ; (4) the 
ct. could not construe Settled Land Act, 
1925 (c. 18), s. 36 (6), so as to give effect to 
the name & arms clause, which was therefore 
inoperative. — Re Hind, Bernstone v. Mont- 
gomery, [1933] Ch. 208 : 102 L. J. Ch. 91 ; 
148 L. T. 281. 

Annotation: — Generally, Held. He Jonofl, Public Trustee 
Jones, [19341 Ch. 315. 

3143J. “ Trusts . . requisite for giving 

effect to the rights of the persons interested ** 
— Name & arms clause .] — Re Hind, Bern- 
stone v. Montgomery, No. 3143h, ante. 

3143k. Law oi Property (Entailed 

Interests) Act, 1932 (c. 27), s. 1 — Whether 
“ entailed interest ” Includes base fee.) — 
He Hind, Bernstone v. Montgomery, No. 
3143h, ante . 

3146. Add. Annotations : — Folld. Rc Ttohins, Hol- 
land v. Oillatn, [1928] Ch. 721. Apld. Re 
House, Westminster Bank v . Everett, [1929] 
2. Ch. 160. Refd. Re Barrat, Body v. Barrat, 
[1929] 1 Oh. 336. 

3148. Add. Citations 97 L. J. Ch. 197 ; 138 

L. T. 735. 

3151a. Application of Law of Property Act, 1925 
(c. 20), s. 34 — Land settled upon trust for sale 
— After specified period.] — The trustees of a 
will, which came into operation after the 
commencement of the Law of Property Act, 
1925 (c. 20), were directed to stand possessed 
of testator’s residuary real Sc personal estate 
upon trust to pay out of the income thereof 
four life annuities, & while any annuity 
remained payable to divide the surplus income 
amongst such of testator’s grandchildren as 
should be living for the period during which 
any annuity remained payable ; A, on cesser 
of all the annuities, to stand possessed of the 
residuary estate in trust for his grandchildren 
Sc the issue then living of any then dead, as 
tenants in common according to the stocks. 
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By a codicil power was conferred upon the 
trustees after the expiration of five years 
from the testator’s death to sell his residuary 
estate or any part thereof by public auction 
but not by private contract. Upon a sum- 
mons raising questions, whether the trustees 
or the persons entitled to the surplus income 
until cesser of the annuities were the proper 
ersons in whom the land ought to be vested 
y the exor. ? &, if the trustees were the 
proper persons, whether the annuitants were 
persons whose wishes ought to be given effect 
to by the trustees for sale : — Held : (1) the 

land was held in equity in undivided shares ; 
(2) the land was devised in undivided shares 
within Law of Property Act, 1925 (c. 20), 
s. 84 (3), with the result that it was devised 
to the trustees, who were trustees for the 
purposes of the Settled Land Act, 1925, 
upon the statutory trusts ; (3) those trus- 
tees were the persons in whom the land 
ought to b$ vested. — Re House, Westminster 
Bank v. Everett, [1929] 2 Oh. 160 ; 98 
L.J. Oh. 381; 141 L. T. 582. 

8161b. Open space held in undivided shares— s 
Meaning of open space — Any land unbuilt 
upon — Backyard.] — The expression “an 
open space of land ” in Law of Property Act, 

* 1925 (c. 20), Sched. I., Pt. V., para. 2, means 

any land that is unbuilt upon. 

A small yard A ashes place at the rear of 
two houses in a town was, immediately 
before the commencement of the Act, held 
in undivided shares by the owners of the 


houses with rights of access & user over 
same : — Held : the yard Sc ashes place were 
an open space within the par. Sc had vested 
in the Public Trustee. Leave given to the 
Public Trustee to sell same. — Be Bradford 
City Premises, [1928] Oh. 138 ; 138 L. T. 
517 ; sub rum . Be Bradford City Premises, 
Scaxfe v. Public Trustee, 97 L. J. Oh. 84. 

Annotation : — Consd. Rt Townsend, Townsend t?. Townsend, 
[1930] 2 Ch. 838. 

3151c. Private railway siding.] — 

A private railway siding consisted partly of 
freehold land, vested in the trustees of a will, 
& partly of leasehold land held for a long 
term by trustees of a lease containing a 
declaration of trust subsequently varied by 
deed. Neither set of trustees held upon 
trust for sale or had any power of sale. All 
rights of access to Sc user of the siding were 
vested, at the commencement of Law of 
Property Act, 1925 (c. 18), in lessees of 
adjoining property, licensees, Sc other persons 
entitled under the declaration of trust, Sc 
rents were paid by all parties interested for 
such user : — Held : that the siding was not 
an open space vested in undivided shares in 
right whereof each owner had rights of 
access & user thereof Sc did not therefore 
vest in the Public Trustee under Law of 
Property Act, 1925 (c. 20), Sched. I., Pt. V., 
para. 2, but was Vested in the respective 
sets of trustees upon the statutory trusts. — 
Be Townsend, Townsend v. Townsend, 

^ 2 Oh. 338 ; 99 L. J. Ch. 608 ; 143 
308. 


Part XVI. — Resettlements. 

3171. Add. Annotation : — Generally , Refd. Re Parker’s Settled Estates, Parker v. Parker, [1928] Ch. 247. 


Part XVII— Miscellaneous Clauses in Settlements. 


8286. Add. Annotations : — Refd. Be Duncombe’s 
Will Trusts, Wrixon-Becher v. Paversham 
(Earl) (1932), 148 L. T. 412; Be Hind, 
Bemstone v. Montgomery, [1933] Oh. 208. 

8288. Add. Annotation : — Refd. Be Duncombe’s 
Will Trusts, Wrixon-Becher v . Paversham 
(Earl) (1932), 146 L. T. 412. 

8260a. Payment by trustees — Right to re- 

imbursement.] — The husband in a marriage 
settlement covenanted ( inter alia) to pay the 
premiums on a policy of life insurance. In 
default of his doing so, the trustees paid the 
premium Sc sought to recover the amount so 
paid from the covenantor. The settlement 
expressly empowered the trustees to apply 
the- income in making any payments for 
keeping on foot the policy, Sc provided that 
it should not be obligatory on them to enforce 
the husband's covenants. There was no 
covenant by the husband to reimburse the 


trustees in respect of any payment so made 
by them: — Held: (1) it was an implied 
term that the husband should reimburse the 
trustees ; (2) the claim of the trustees was 
not in debt but for damages for breach of 
covenant. Sc therefore they could not 
specially indorse their writ ; (3) the damages 
were substantial Sc not merely nominal, Sc 
the trustees were entitled to recover the full 
amount paid by them. — Schlesingsr Sc 
Joseph v. Mostyn, [1932] 1 K. B. 349 ; 10X 
L. J. K. B. 62 ; 146 L. T. 326 ; 48 T. L. R. 
111 . 

3260b. Whether claim In debt or 

damages.] — Schlesinoer Sc Joseph v. 
Mostyn, No. 3260a, ante . 

8260c. Measure of damages.] — Schlb- 

singhr Sc Joseph v. Mostyn, No. 3260a, 
ante. 


so 
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SEWERS AND DRAINS. 


Part I. — Sewers and Drains for Sanitary Purposes. 


9. Add. Annotation : — Apld. Hill v. Aldershot 
Borough Council, [1933] 1 K. B. 259. 

ll. Add. Annotation : — Consd. Hill v. Aldershot 
Borough Council, [1933] 1 K. B. 259. 

14a. .] — Three houses owned by 

applte. formed part of a row of fifteen houses, 
the remaining twelve belonging to different 
owners. Bach house of the fifteen was 
drained by a separate pipe into a common 
pipe which ran the whole length of the row 
So took the drainage of all the fifteen houses 
into a sewer in the street. Reap, local 
authority contended that the common pipe 
was a “ single private drain ” within Public 
Health Acts Amendment Act, 1890 (c. 50), 
s. 19 : — Held : in the absence of evidence 
that the pipe in question had been con- 
structed on the requisition of the local 
authority under Public Health Act, 1875 
(c. 55), s. 23 or s. 25 had failed to establish 
that the pipe was a “ single private drain ” 
within sect. 19 of the Act of 1890. — Hill v. 
Aldershot Corpn., [1933] 1 K. B. 259 ; 
102 L. J. K. B. 179 ; 148 L. T. 173 ; 96 
J. P. 493 ; 31 L. G. R. 1, C. A. 

15. Add. Annotation ; — Reid. Hill v. Aldershot 
Borough Council, 119331 1 K. B. 259. 

16. Add. Annotation : — Refd. Southstrand Estate 
Development Co. v. East Preston Rural 
District Council, [1934] Ch. 254. 

19. Add. Annotation : — Dlstd. Clark v . Epsom 
R. D. C., [1929] 1 Ch. 287. 

19a. .] — Pltf. was the owner of a house So 

grounds on the X. estate, a leaseholder in 
1900 So freeholder since 1920. Down to 
1912 there was no drainage system for the 
estate, but in that year a system was 
established, which so far as affected this 
property was called “ the northern system,” 
by the then owners of the estate with an 
effective outfall, but without any reference 
to the local authority, which was maintained 
since 1920 by means of contributions from 
property owners to the owner of the part 
where the disposal works were situated. 
Prom these works the effluent passed into 
the river M., but owing to the filter bed ceasing 
to function, pollution of the river occurred, 
So this outfall being Btopped by the action 
of the Thames Conservancy, the effluent 
was now carried over the adjoining land. In 
an action by pltf. for a declaration that the 
system vested in defts. So that they were liable 
to maintain it : — Held : the line of pipes 
which communicated with the disposal works 
was a sewer which vested in the local 
authority, but the remedy of pltf. was to 
appeal on behalf of the whole of the persons 
in the district to the Ministry of Health 
under P. H. Act, 1875 (c. 55). s. 299.— 
Clark v. Bpsom Rural Council, [1929] 
l Ch. 287 ; 98 L. J. Ch. 88 5 140 L. T. 246 ; 
93 J. P.67; 45T.L.R.106; 27 D. G. R. 328. 


23. Add. Annotation .’—Refd. Hill v. Aldershot 
Borough Council, [1933] 1 K. B. 259. 

47. Add. Annotation : — Consd. Legge So Son, Ltd. 
v. Wenlock Corpn., [1938] A. C. 204. 

48. Add. Annotation : — Refd. Legge (George) & 
Son, Ltd. v. Wenlock Oorpn., [1938] A. C. 
204. 

50. Add. Annotation : — Consd. Legge & Son, Ltd. 
v. Wenlock Corpn., [1938] A. C. 204. 

51. Add. Annotation : — Consd. Legge So Son, Ltd. 
v. Wenlock Corpn., [1936] 3 All E. R. 699. 

52. Add. Annotation : — Apld. Legge (George) & 
Son, Ltd. v. Wenlock Corpn., [1938] A. C. 
204. 

52a. .] — It is not in law possible for the 

status of a natural stream to be changed to 
that of a sewer by the discharge of sewage 
into it after the coming into operation of 
Rivers Pollution Prevention Act, 1876 (c. 75). 

Per Lord Maugham : While there are 
statutes imposing duties or prohibitions 
which can be waived, there is no case in 
which repeated violation of the express 
terms of a modem statute passed in the public 
interest has been held to confer rights on the 
wrongdoer. — L egge (George) & Hon, Ltd. 
v. Wenlock Oorpn., [1938] A. C. 204 ; 
[1938] 1 All E. R. 37 ; 107 L. J. Ch. 72 ; 158 
L. T. 265 ; 102 J. P. 93 ; 54 T. L. R. 315 ; 
82 Sol. Jo. 133 ; 36 L. G. R. 117, H. L. 

54. Add. Annotation: — Refd. Re Belcham & 
Gawley’s Contract, [1930] 1 Ch. 66. 

55. Add. Annotation Consd. Legge So Son, Ltd. 
v. Wenlock Oorpn., [1936] 3 All E. R. 599. 

56. Add. Annotation : — Consd. Legge So Son, Ltd. 

v. Wenlock Oorpn., [1938] A. C. 204. 

57. Add. Annotation : — Consd. Legge So Son, Ltd. 
v. Wenlock Corpn., [1938] A. C. 204. 

58. Add. Annotation : — Consd. Legge <fc Son, Ltd. 
v. Wenlock Oorpn., [1936] 3 All E. R. 699. 

76, Add. Annotation : — Consd. Southstrand Es- 
tate Development Co. v. East Preston Rural 
District Council, [1934] Ch. 254. 

95. Add. Annotation : — Refd. Blund/, Clark So 
Co. v. London So North Eastern Ry. Co., 
[1931] 2 K. B. 384. 

98. Add. Annotation : — Consd. Legge So Son, Ltd. 
v. Wenlock Corpn., [1930] 2 AH E. R. 1307. 

100. Add. Annotation : — Refd. Legge (George) So 
Son, Lt4. v. Wenlock Corpn., [1938] A. C. 
204. 

107. Add. Annotations : — Consd. Legge So Son, Ltd. 
v. Wenlock Oorpn., [1936] 2 All E. R. 1367. 
Refd. Clark v. Epsom R. D. 0., [1929] 1 Ch. 
287 ; Hill v . Aldershot Borough Council, 
[1933] 1 K. B. 259. 

116. Add. Annotation .—Refd. Port of London 
Authority v. Canvey Island Comm. (1931), 
101 L. J. Ch. 63. 


* FART L SECT. 1 , 0UB-0ECT. l.-A. 

■a. Whether drain or setter .] — Swunxy v. Lxsmaskba R . D. 0., [1929] N. I. 110.— III. 

1 
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121. Add. Annotation : — Refd. Re Belcham & 
Gawley’s Contract, [1930] 1 Ch. 50. 

121a. Whether title acquired by adverse possession 
against local authority.] — Southstrand Es- 
tate Development Co., Ltd. v . East 
Preston Rural District Council, No. 125b, 
post, 

124. Add. Annotations : — Distd. Solihull Rural Dis- 
trict Council v . Ford (1931), 30 L. G. R. 483. 
Consd. Southstrand Estate Development Co. 
v . East Preston Rural District Council, [1934] 
Ch. 254. 

125. Add. Annotation : — Folld. Solihull Rural Dis- 
trict Council v. Ford (1931), 30 L. G. R. 483. 

125a. .] — Deft, laid pipes & constructed 

sewage disposal works in accordance with 

E lans approved by pltfs., & a number of 
ouses on a building estate were connected 
therewith subject to payment by the owners 
to deft, for this service. Subsequently pltfs. 
gave deft, notice of their intention to con- 
nect a sewer of their own to his pipes. Deft, 
disputed their right to do so & pltfs. issued 
a writ claiming a declaration (a) that they 
had a right to join their pipes to deft.’s 
because deft.’s pipes were “ sewers ” vested 
in them ; (6) that deft.’s disposal works 

, were also so vested. Deft, contended that 
the pipes were not vested in pltfs* because 
they were “ made for profit,” & that the 
disposal works were not so vested because 
they were not “ buildings works materials 
& things belonging ” to the pipes : — Held : 
both the pipes <fe disposal works were vested 
in pltfs. — S olihull Rural District Council 
v. Ford (1931), 30 L. G. R. 483. 

125b. Construction by purchaser from 

building owner.] — It is a question of fact in 
each case whether a particular sewer has 
been made for profit or not. It is not a 
sufficient ground for holding that the sewer 
was made for profit if the only evidence is 
that the sewer was made by a person who 
was developing a building estate in the course 
of the development of that estate to provide 
sanitary facilities for houses to be erected on 
it. Where, however, the right to construct 
the necessary sowers was sold to an indepen- 
dent co. who paid for the construction of the 
sewers & charged a person wishing to use 
the sewers the amount of the cost of connect- 
ing his house with the sewers & also an 
annual rate : — Held : that the sewers were 
made by the co. for profit. 

Qu , ; whether, in any case, undisturbed 
possession of the sewers for twelve years & 
upwards by the co. to the knowledge of the 
local authority, but without claim by them 
to any right or interest in the sewers, would 
confer on the co. a statutory title to the 
sewers under Real Property Limitation Act, 
1874^ (c. 57). — southstrand Estate De- 
velopment Oo., Ltd. v. East Preston 
Rural District Council, [1934] Ch. 254 ; 
102 L. J. Ch. 292 ; 149 L. T. 328 ; 49 
T. L. R. 451 ; 31 L. G. R. 226 ; sub nom. 
Southstrand Estate Development Co., 
Ltd. v . Worthing Rural District Council, 
97 J. P. 161. 


Digest Supplement. 

126. Add. Annotations; — Folld. Solihull Rural 
District Council v. Ford (1931), 30 L. G. R. 
483. Consd. Southstrand Estate Develop- 
ment Co. v. East Preston Rural District 
Council, [1934] Ch. 254. 

137a. Whether sewer made lor profit — Question of 
fact.] — Southstrand Estate Development 
Co., Ltd. v. East Preston Rural District 
Council, No. 125b, ante. 

148. Add. Annotations : — Refd. Clark v. Epsom 
R. D. C., [1929] 1 Ch. 287; Musical Per- 
formers’ Protection Assocn., Ltd. v. British 
International Pictures, Ltd. (1930), 46 T. L. R. 
485. 

158. Add. Annotation ; — Refd. Clark v. Epsom 
R. D. C., [1929] 1 Ch. 287. 

174. Add. Citation .*—41 J. P. 516. 

Add. Annotation : — Refd. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt, [1932] 2 K. B. 1. 

175. In the tenth line of the para, for “ sect. 10,” 
read “ sect. 10.” 

‘181a. .] — Clark v . Epsom Rural Council* 

No. 19a, ante. * 

182. Add. Annotations: — As to (1) Refd. North- 
western Utilities, Ltd. v. London Guarantee 
& Accident Co., Ltd., [1936] A. C. 108. 
As to (2) Refd. Blundy, Clark & Co. v. London 
& North Eastern Ry. Co., [1931] 2 K. B. 334. 

184. Add. Annotation : — Refd. Blundy, Clark & 
Co. v. London & North Eastern Railway 
[1931] 2 K. B. 334. 

197a. Sewer laid above ground — By private 

owner — Maintenance by local authority.] — 
Defts., who were the urban sanitary authority, 
served notices, under Public Health Act, 
1875 (c. 66), ss. 23, 30, upon the owners 
of a row of houses within the district requiring 
them within a certain time to provide water- 
closets in the houses & to connect the same 
with the main sewer. By arrangement 
among the owners the work was carried out 
by the owner of two of the houses, one of 
which was occupied by pltf. A six-inch 
earthenware pipe was laid through the 
gardens at the backs of the houses to receive 
the drainage of each house & to discharge 
into the main sewer. This pipe was laid 
underground until it came to the garden 
of the house in which pltf. lived, where, 
owing to a fall in the land half the pipe 
appeared above the ground. About three 
years after the pipe was laid pltf. in going 
down her garden slipped on the pipe & was 
injured. In an action against the urban 
district council to recover damages for the 
ersonal injuries so sustained, the pipe 
eing a “ sewer ” which was vested in them, 
the jury found that the sewer was constructed 
so as to be dangerous to the occupants of 
the house, that defts. had notice of its 
dangerous condition, & were negligent in 
not obviating the danger : — Held : as deft, 
council would have been entitled, if they 
had themselves constructed the sewer, to lay 
it above ground, they were not guilty of any 
breach or duty in maintaining the sewer in 
the same condition as it was when laid, & 


PART I. SECT. 1, SUB-SECT. 4. 
•b. Non-natrioable river.] — Where a 
non -navigable river ttee wholly within 


the boundaries of a county, snob river 
is a public drain. A the countv council 
has power to restrain the removal of 
gravel from the river bod. — P ahiatua 

2 


County Council v. Akttio County 
Council, [19301 N. Z. L. R. 344. - 

NtZ« 
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were therefore not liable to pltf. — M orris v. 
Mynyddislwyn Urban Council, [1917] 
2 K. B. 309 ; 80 L. J. K. B. 1094; 117 
L. T. 108 ; 81 J. P. 261 ; 15 L. G. H. 453, C. A. 

217. Add. Annotations: — Retd. Blundy, Clark & 
Co. v. London & North Easterri Railway 
(1931), 100 L. J. K. B. 401 ; Northwestern 
Utilities, Ltd. v . London Guarantee & 
Accident Co., [1936] A. C. 108. 

226. Add. Annotation : — Refd. Legge (George) & 
Son, Ltd. v . Wenlock Corpn., [1938] A. C. 
204. 

250. Add. Citation .*—26 L. G. R. 174. 

262a. Liability for maintenance.] — The Lewis- 
ham Board of Works was constituted under 
Metropolis Management Act, 1855 (c. 120), 
with an area extending over Penge, & all 
sewers in their district, except the main 
sewer, were vested in the Board, who were 
bound to repair them. Metropolis Manage- 
ment Act, 1862 (c. 102), empowered the 
Board to execute sewerage works beyond 
their own district where necessary, & in 1805 
the Board, for the purpose of the drainage of 
Penge, constructed a sewer in Penge, which 
passed through the Beckenham district, not 
under the control of the Board, to the Lewis- 
ham district, where it joined the main sewer. 
The Act of 1862 did not vest this sewer in 
the Board, & did not in terms oblige the 
Board to repair it, but this obligation was 
expressly imposed on the Board by the 
Beckenham Sewerage Act of 1873, which 
empowered the Beckenham authority to 
connect up with the sewer in their area in 
return for certain money payments. This 
sewer having become inadequate, a second 
was constructed nearly alongside, & it 
assisted to carry off the sewage of Penge, 
By London Government Act, 1899 (c. 10). 
District Boards of Works were abolished, & 
the Lewisham Corporation was created, but 
by the Penge Order of 1900, made in pur- 
suance of this Act, the district of Penge was 
taken out of the control of the corpn. & 


became part of the county of Kent, & a 
scheme of adjustments was made, whereby 
all property of the Lewisham Board used, & 
all liabilities of the Board incurred, solely or 
mainly for the benefit of Penge, where trans- 
ferred to the Penge District Council, A; the 
question whether any property had been 
used or any liability had been incurred solely 
or mainly for the benefit of Penge was to be 
finally determined by the commissioners 
appointed under the Act ; but the scheme 
made no provision dealing with the question 
whether the obligation to maintain the Penge 
sewers, so far as they were laid in Beckenham, 
was cast upon the Lewisham Corpn. or not. 
In an action by the Urban District Council of 
Penge against the Lewisham Corpn. for a 
declaration that this obligation was cast upon 
the corpn.: — Held: (1) the jurisdiction of 
the ct. to determine this question was not 
ousted by the Penge Order ; (2) both the 
original & the relief sewers were constructed 
wholly or mainly for the benefit of Penge, A 
that the action failed. — Pence Urban 
District Council v. Lewisham Corpn. 
(1930), 95 J. P. 77. 

264. Add. Annotation: — Refd. West Midlands Joint 
Electricity Authority v. Pitt, Minister of 
Transport v. Pitt (1932), 96 J. P. 159. 

298. Add. Annotation : — Consd. Hill v. Aldershot 
Borough Council, [1933] 1 K. B, 259. 

304a. Reconstruction of drain — What amounts 
to.] — The L. C. C. made a bye-law that a 
person who should entirely or partially 
reconstruct any pipe or drain communicating 
with a sewer should deposit plans of the 
proposed work, with the proviso that plans 
should not be required in the case of any 
repair which did not involve the entire 
reconstruction of the pipe or drain ; A another 
bye-law as to ventilation, which was to apply 
to every person who should reconstruct in 
an existing building any pipe or drain com- 
municating with a sewer. Premises situate 
in the metropolis were drained at the rear 


PART I. SECT. 3, SUB-SECT. 3. 

1 (p. 29) i. .] — Pltfs. claimed 

damages from deft, municipalities for 
flooding of lands caused, as alleged, 
by the municipalities falling to keep 
drainage ditches in repair : — Held : 
pltfs. could not recover from the 
municipalities because, wbUe the muni- 
cipalities would be liable for loss 
suffered by their failure to keep the 
ditches in repair, yet it was not shown 
that any of the damage suffered arose 
from such failure ; rather, it appeared 
that the damage was due to the un- 
precedented character of the rain 
storms, the inadequacy of the drainage 
system, for which the municipalities 
could not be held liable, to drain lands 
lying as low as those of pltfs., Sc the 
damming of the main ditch by the 
other defts. — Maytag t>. Hanover 
Rural Municipality, 11932] S. C. R. 
298 : 2 D. L. R. 208.— CAN. 


so. Petition for establishment of 
drainage district — Effect of repeal of 
statute. 1— R. ». Spruce Grove Muni- 
cipal District, [19301 3 W. W. R. 
277 : 4 D. L. R. 843 ; affo .. [1930] 3 
W. W. R. 135.— CAN. 


sd. Liability of municipality to repair 
*— Who mau enforce.) — Held .* in view 
of all other relevant provisions of the 
Act, sect. 740 of Municipal Act, 
R. 8. M., 1913, was Intended merely 
to make it olea that, as between the 
government of the province Sc the 


municipality, the duty was on the latter 
to keep Ruch drains in repair, & it was 
not Intended to make the municipality 
liable to an action at the suit of an in- 
dividual who might suffer damage from 
the municipality’s failure to perform 
duty. — Pierce r. Winchester Rural 
Municipality, Q930) 2 W. W. R. 752; 
[1031] 1 D. L. R. 237 ; 39 Man. L. It. 
132: affd., [1931) 8. C. R. 628 ; 4 
D. L. R. 724.— CAN. 


PART I. SECT. 5, SUB-SECT. 2. 

sf. Right to discharge sewage along 
drain — Continuous easement .] — An 
easement consisting of a right to flow 
sewage water from latrines Jr pltf.’s 
house along drains in deft.’s house or 
land is a continuous easement. — 
Brijmohan Lal v. Hazari Lal (1935), 
I. L. R. 58 All. C62. — IND. 


PART I. SECT. », SUB-SECT. 3. 
sd. Construction by municipality on 
private land — Sufficiency of bye-law .] — 
Montgomery v. Awhniboia, Rural 
Municipality op, [1 930] 8. C. R. 494 : 4 
D.L. R. 67: rarp., [1930 12 D.L.R.947: 1 
W. W. R. 500 ; 38 Man. L. R. 527.— CAN. 

sf. Failure to repair — Liability of 
municipality — Limitation of action .] — 
8TEKVE8 r\ D UTTER! N RURAL MUNICI- 
PALITY, Riordan v. Dutferin Rural 
Municipality, [1934] 3 w. w. R. 
549: [1935] 1 D. L. R. 203; 42 Man. 
L. R. 489.— CAN. 


■k. Drain inadequate — Adjacent lands 
flooded — Liability of municipality .] — 
Deft, municipality when constructing 
an extension to a U drain to relieve 
adjacent low lands, cut an opening 
from the terminus of the drain to a 
near-bv creek so as to give the drain 
the additional purpose of diverting 
from the creek water which had mused 
flooding. This cutting became so 
enlarged by erosion that the water 
flowing from the crook into the 
extension overwhelmed it, Sc, con- 
sequently, so pltfs. alleged, flooded Sc 
damaged their lands 8c crops. Adam- 
son, J., found that the work was not 
carried out in accordance with the 
engineer’s plans Sc specifications ; that 
deft.’s reeve had l>een forewarned that 
the diversion of the waters of the 
creek into the drain would ultimately 
cause erosion Sc render the drain 
inadequate ; & that there had been 
want of care in the tapping of the creek 
which caused an overflow upon pltfs.* 
lands. Deft, contended, inter alia, 
that pltfs. had themselves brought the 
injury upon their lands by burning off 
the peat moss or turf on their lands 
near the edge of the drain. Prom a 
Judgment for pltfs., deft, appealed : — 
Held : the appeal must be dismissed. — 
Kmethtk & Ohjohowski t>. Lao pl 
Bonnet Rural Municipality, f 1 938 i 
1 W. W. R. 847 ; 2 D. L. R. 510 ; 40 
Man. L. R. 50.— CAN. 


3 
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by a, line of pipes which took the surface 
water drainage of the premises through two 
gullies in the yard & which communicated 
with a sewer. This line of pipes was not laid 
upon concrete & was not ventilated, & the 
drain having become a nuisance, notice was 
served on the owner to abate the same. The 
owner opened up the ground, took up the 
pipes, most of which were defective or broken, 
& relaid the drain in the same line upon a 
foundation of concrete. He put in four new 
lengths of pipes & a new gully & connection, 
replacing in the drain one old pipe & gully 
only, & leaving in the ground an old pipe 
which was not defective — Held : the work 
done to the drain was a “ reconstruction ” of 
the drain, & not merely a “ repair ” of it, & 
that the bye-laws applied. — Agar v. Nokes 
(1905), 93 L. T. 005 ; 09 J. P. 374 ; 3 L. G. R. 
1108, D. 0. 

319. Add. Annotation : — Dlstd. Grant v. Derwent, 
[1928] Oh. 902. 

319a. Liability of owner requesting local 

authority to lay connecting pipe.] — Subject to 


the rights of a corpn. as highway & sewer 
authority, pltf. owned the soil of a public 
road with a sewer therein. Deft.’s property 
abutted on this road, as well as on another 
sewered road, & he was entitled under 
Public Health Act, 1875 (c. 55), s. 21, to 
cause his drains to empty into the corpn. ’b 
sewers, on giving proper notice & complying 
with regulations. At deft.’s request & 
acting under their local Act, the corpn. 
connected deft.’s combined drain with the 
sewer in pltf.’s road, carrying the connecting 
pipe through a small portion of pltf.’s 
subsoil : — Held : the corpn. 's acts were fully 
justified by the local Act, even if not by Public 
Health Acts, & whatever right for compensa- 
tion pltf. might have against the corpn. for 
damage sustained by reason of the exercise 
of their statutory powers, he had no cause 
of action against deft, for requesting the 
corpn. to exercise those powers. — Grant v. 
Derwent, [1929] 1 Ch. 390 ; 98 L. J. Oh. 
70 ; 140 L. T. 330 ; 93 J. P. 113 ; 73 Sol. Jo. 
59 ; 27 L. G. R. 179, 0. A. 


Part III. — Sewers under Commissioners of Sewers. 


341 . After this case add “ Sec, now Land Drainage 
Act, 1930 (c. 44).” 

847a. Commutation by catchment board — Volun- 
tary payment.] — Deft., over a period of years, 
voluntarily made yearly payments in accord- 
ance with a covenant by her predecessor in 
title under an agreement made in 1853 by 
which he had agreed, in consideration of the 
benefits which he would derive from the 
execution & maintenance of certain drainage 
works, to contribute his proportion of the 
costs of the improvement of the drainage : — 
Held : the voluntary payments did not con- 
stitute an obligation under the agreement or 
under Land Drainage Act, 1930, s. 9 (1), 
which it was the duty of the catchment board 
concerned to commute. — Re Fitzherbert- 
Brockholes Agreement, River Wyre 
Catchment Board v. Miller (1939) 103. 
J. P. 379 ; 50 T. L. B, 02 ; 83 Sol. Jo. 890. 

382. Add. Annotation : — Retd. Kent & Porter v> 
East Suffolk Rivers Catchment Board, [1939] 
2 AUE. R. 207. 

383. Add, Annotation : — Refd. Port of London 
Authority v. Canvey Island Comrs. (1931), 
101 L. J. Oh. 03. 


399a. .] — Pltfs. were Owners & pccupiers 

respectively of certain land in a district for 
which defts. were the drainage board. 
Owing, it was alleged/ to defts.’ failure to 
keep the sewers in a fit & proper condition, 
& mainly failure to clear a drain of weeds, 
pltfs.’ lands were flooded & they suffered 
damage to their crops. Thereupon the 
present actions were brought, & pltfs. con- 
tended that defts.’ failure to keep the sewers 
in a proper condition amounted to negligence 
& constituted a breach of defts.’ statutory 
duty under Land Drainage Act, 1930. It 
was proved in evidence that defts. took all 
i*easonable steps to clear the drain of weeds 
at the usual time of year : — Held : (1) on the 
facts of the present case, there was no such 
lack of care & skill as would amount to 
negligence ; (2) under Land Drainage Act, 
1930, defts., in the circumstances, owed no 
duty to pltfs. breach of which would create a 
right of action in pltfs. — Gillett v. Kent 
Rivers Catchment Board, Jones v. Kent 
Rivers Catchment Board, Paine v . Kent 
Rivers Catchment Board, [1938] 4 All 
E. R. 810. 

Annotation : — Could. Kent & Porter v. East Suffolk Rivers 
Catchment Board, [1939] 2 All E. R. 207. 


PART I. SECT. 12, SUB-SECT. 8. 

»k. Retaining wall — Liability for 
cost.] — The coat of a retaining wall 
built by a township along a drain to 
prevent erosion cannot be charged 
against upper townships which would 
not be benefited . — Re Dawn Town- 
ship & Chatham Townbhip, [ 1936 ] 2 
D. L. R. 172 ; O. R. 176 . — -CAN. 

PART 111. SECT. 1, SUB-SECT. 2. 

b i. — .] — MoKillop 

Township Oorpn. v. Logan Township 
Corpn. (Ont.) (1899), 29 8. C, R. 708.— 


o i. Time for making ditch, 

—Murray t>. Dawson <1867)717 O. P 
588.— CAN. 


PART III. SECT. 1, SUB-SECT. 8. 

d l. .}— AndeRton Township v. 

Malden & Colchester South Town- 
ships (1012), 23 0. W. R. 820 ; 

1 O. W. N. 3fiV ; 8 D. L. R. 812. — CAN. 

d if. .1 — Re Bright A Sarnia, 

Re Wilson & Sarnia (1918), 24 
0. W. R. 817 ; 4 O. W. N. 1586 ; 12 
D. L. R. 848.— CAN. 

*o. Appeal from fence viewer.} — Re 
McDonald & Oattanach (1870), 80 
S. C. R. 482.— CAN. 

•d. -J — Re Bowber 8c Richards 

(1905), 1 W. L. R. 194.— CAN. 

■«. Award under Ditches dt Water- 
course* Act — Who may enforce .) — The 
purchaser of land from an owner who 
was a party to proceedings under the 
Act in respect of that land Is entitled 
to enforce the award. — Dalton v. 


Township of Ashfeeld (1898), 26 
A. R. 868.— CAN. 

PART III. SECT. 2.* 
ti. Construction of ditch under Private 
Ditches Act , 1920, e. 6 — Notice. J— The 
service of the notice which Private 
Ditches Act, R. S. S v 1920 (o. 162), 
g. 6, requires to be made on the owners 
or oooupants of other lands to be 
affected by a proposed ditch is a con- 
dition which must be complied with 
before the ditch can legally be pro- 
ceeded with, & where such an owner 
has not been served an award of an 
engineer & an assessment de tax levy 
made under said Act on said owner is 
nail & void. — Villeneuve e. Rural 
Municipal op Kxlvxnoton, 11929] 2 
D. L. R. 919; 1 W. W. R. 166; 28 
8. L. R. 406.— CAN. 
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899b. Liability to repair banks — Land Drainage 
Act, 1980.] — On the south side of the tidal 
river W., & at varying distances, there ran 
an artificial bank known as the B. bank, 
separated by a considerable area of land from 
another artificial bank on the river side called 
the C. bank, which itself ran at a Bhort dis- 
tance from the natural bank of the river W. 
The land between the B. & C. banks was 
liable to flooding. The B. bank had been in 
existence for many centuries, & up to the 
year 1857 all powers, duties & obligations 
regarding the B. bank were vested in the 
Bedford Level Corpn. By the North Level 
Act, 1857, s. 38, A an Order of the Minister 
of Agriculture, all these powers & duties, 
including those relating to the maintenance 
of the portion of the B. bank the subject of 
the action, became vested in pltfs., the 
North Level Comrs. 

It was admitted that down to the date of 
the passing of the Land Drainage Act, 1930 
(c. 44), the liability to maintain & repair 
the relevant portion of the B. bank was 
vested in pltfs. The Act of 1930 constituted 
drainage districts consisting of catchment 
areas’ & provided for the constitution of 
drainage boards called “ Catchment Boards.” 
The Act conferred various powers on these 
catchment boards. In pursuance of the 
powers & provisions of this Act defts. were 
constituted the River W. Catchment Board, 
& they, pursuant to sect. 4 (1) (a) of the Act 
of 1930, submitted a scheme to the Minister 
which was duly confirmed. "Under the 
scheme there was transferred to the deft, 
board “ generally all [such] rights, powers, 
duties, obligations & liabilities over or in 
connection with the main river (the river W. ) 
as were immediately before the commence- 
ment of the said Act vested in or to be dis- 
charged by any drainage authority. . . 

Pltfs. claimed that under this scheme & 
sect. 4 (1) (a), & the definitions of “ Main 
River ” & “ Banks ” in sect. 81 of the Act 
of 1930, their liability to repair &; maintain 
the river W., including the B. bank, had 
been transferred to defts. It was admitted, 
however, that this liability did not extend 
to more than one-half of that portion of the 
B. bank which was included in the catch- 
ment area of deft, board : — Held : the B. 
bank was not included in the expressions 
“ Main River ” & “ Banks ” as defined in 
sect. 81, since it was not a “ bank ” adjoining 
the channel of the river W., & it did not 
** confine ” the waters of that river ; further, 
the maxim generalia syecialibus non derogant 
as explained in Blackpool Corpn. v. Starr 
Estate Co ., [1922] 1 A. C. 27 ; 42 Digest 770, 
1974, applied, &; the relevant provisions of 
the North Level Act, 1857, which imposed the 


obligations & liabilities to maintain & repair 
the portion of the B. bank the subject-matter 
of tne action on pltfs. & their predecessors 
in title, still remained in force. Pltfs. were 
an internal drainage board of the river W. 
catchment area under Land Drainage Act, 
1930 (c. 44), & as such were liable for the 
maintenance & repair of the portion of the 

B. bank comprised in that area. Defts. 
were under no liability for its maintenance 
or repair or to pay any of the moneys claimed 
by pltfs. — North Level Comrs. v. River 
Welland Catchment Board, [1938J Ch. 
379 ; [1937] 4 All E. R. 684 ; 107 L. J. Ch. 
178; 158 L. T. 107; 102 J. P. 82; 54 
T. L. R. 263 ; 82 Sol. Jo. 76 ; 36 L. G. R. 77. 

399c. Negligent repair — Liability for misfeasance.] 

— Pltfs. were the owners of land protected 
by a wall from inundation by a tidal river. 
At a time when the height of a spring flood 
tide was increased by a northerly gale, the 
wall partly collapsed, leaving a breach 
20 feet to 30 feet wide. As a result, pltfs.’ 
lands were flooded. Defts., the catchment 
board for the area in whichdbhose lands were 
situated, attempted to repair the breach by 
running a dam straight- across it. It was 
proved that this method of repair was 
impracticable & that the correct method was 
to construct a V-shaped dam. Tt was also 
proved that defts. had attempted the work 
with an insufficient number of men : — Held : 

(1) Land Drainage Act, 1930, s. 34, does not 
lace upon a catchment board an imperative 
uty to repair a breach in a drainage work. 

The power is purely a permissive one ; 

(2) while the catchment board were not liable 
for non-feasance, they were liable for mis- 
feasance ; (3) on the facts, the board had 
undertaken the work of repairing the breach, 
<te they bad done that work negligently. 
They were therefore liable in damages for 
the ensuing injury to pltfs.’ land. 

Per DU Parcq, L.J., diaa. : the board was 
under no duty to do the work for the benefit 
of pltfs. with efficiency & despatch. — Kent 
& Porter v. East Suffolk Rivers Catch- 
ment Board, [1939] 4 All E. R. 174 ; 161 
L. T. 341 ; 56 T. L. R. 86 ; 83 Sol. Jo. 907, 

C. A. 

403. Add . Annotation : — Refd. Graigola Merthyr 
Co. v. Swansea Corpn., [1928] Ch. 235. 

407. Add. Annotation : — As to (1) Refd. Port of 
London Authority v. Canvey Island Comrs. 
(1931), 101 L. J. Ch. 03. 

412. Add. Annotations ; — Refd. Blundy, Clark & 
Co. v. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401 ; Smith v. Cawdle 
Fen, Ely (Cambridge), Comrs., [1938J 4 
All E. R. 64. 


Part IV— Sewers Rate 


428* After this case add “ See, now, Land Drainage 
Act, 1980 (o. 44), ss. 24-28.” 

482a. Exemption in local Act — Effect of Land 
Drainage Act, 1980 (c. 44), 8. 66.] — Land 
Drainage Act, 1930 (c. 44), s. 66, has no 
reference to provisions dealing with rating, 


& therefore it does not apply to preserve 
a provision in a local Act of 1816, giving 
exemption from a rate levied to meet the 
expenses of land drainage. 

Qu. : whether a “ comr.” or “ surveyor ” in 
the local Act is within the term “ local 
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authority ” in the above sect. — B elton v. 
Crowlb District Drainage Board, [1935] 
2 K. B. 221 ; 104 L. J. K. B. 624 ; 153 L. T. 
406 ; 33 L. G. R. 413. 

432b. Tidal lands — Whether exempt — Land Drain- 
age Act, 1980 (c. 44), s. 77.] — Applt. was rated 
under Land Drainage Act, 1930 (c. 44), in 
respect of certain lands which were admittedly 
tidal lands within sect. 77 (2) of that Act. 
Applt. contended that the lands, being tidal 
lands, were exempt from rating by sect. 
77 (1) (c) : — Held: the exemption in Land 
Drainage Act, 1930 (c. 44), s. 77 (1) (c), did 
not apply to applt. *s lands. — Collard v . 
River Stour (Kent) Catchment Board, 
[1937] 1 All E. R. 436 ; 81 Sol. Jo. 16, D. C. 

457. Add. Citations 97 L. J. K. B. 13 ; 138 L. T. 
72 (1920-31), 1 B. R. A. 191. 

466a. Commutation — New rate based on 

annual value — Validity.] — By Land Drainage 
Act, 1918 (c. 17), s. 4 (1), power is given to 
drainage boards to levy drainage rates either 
on the basis of acreage or on the basis of 
annual value. Pursuant to that power 
resp. drainage board elected to levy a rate 
on the basis of acreage. By an order made 
by the Minister of Health in 1927 in pur- 
suance of powers conferred on him by a 
local Act, power was given tc resps. to require 
occupiers of land less than ore acre in extent 
to commute the said acreage charge, & in 
exercise of those powers, they called on applt. 
to commute the rate imposed on his land, & 
he did so. By Land Drainage Act, 1930 
■ (c. 44), s. 24 (4), every rate made by a drainage 
board shall, after the coming into operation 
of the Act, be an annual value rate. Resps. 
thereupon made a drainage rate on an annual 
value basis, <fc demanded payment from resp. 
of his proportion thereof, on the ground that 
the rate so imposed was a new rate to which 
the commutation agreement did not apply : — 
Held : the effect of the Act of 1930 was 
not to impose a new rate, but to lix one of the 
two alternative methods of assessing the 
existing rate, <fc applt. had commuted that 
• existing rate, & was therefore not liable to be 
further assessed in respect of it. — Lodge v. 
Lancashire County Council (1934), 152 
L. T. 167 ; 98 J. P. 419 ; 32 L. G. R. 353, 
D. C. 


Sub-sect. 5. — Collection and Recovery 
of Rate. 


469a. Power of court to state oase.] — A special 
case under S ummar y Jurisdiction Act, 1879 
(c. 49), s. 33, may, by the operation of 
Summary Jurisdiction Act, 1884 (c. 43), s. 7, & 
notwithstanding the sect. 10 of that Act be 
stated by a justice sitting to hear a proceed- 
ing for the recovery of a sewers rate under 
City of Ixmdon Sewers Act, 1848, 11 & 12 
Viet. c. clxiii., s. 194. — R. v. London (Corpn.) 
& Brown (1887), 57 L. T. 491, D. C. 


Annotations : — Consd. R. v. 
Pontypool JJ. (1892), 61 L, 


Glamorganshire JJ., R. t>. 
.__92), 61 L. J. Q. B. 738 ; 61 L. J. M. C. 
169, d. A. Reid. Fourth City Mutual Building Sooiety 
v. East Bam Churchwardens, [1892) 1 Q. B. 661 : R. v. 
Kent JJ. (1896), 74 L. T. 618 ; R. r. Lincolnshire JJ., 
[1912] 2 K. B. 413. 


469b. Annual value as assessed to income tax — 
Reduction of assessment — Effect op drainage 

rate.] — Sewers .Combs, v. Cheffings (1935), 
80 L. Jo. 9. 


469c. Amount of precept — How calculated.] — A 

catchment board issued a precept to a county 
• council whose area was comprised in the 
catchment area, demanding a sum calculated 
on the basis of 2 d. in the pound on the total 
of the rateable value of the area concerned. 
The county council objected (i) that the 
amount demanded was not an “ estimated 
amount ” within Land* Drainage Act, 1930 
(c. 44), s. 22 (2), but that the drainage board 
had merely proceeded on a mathematical 
calculation, & (ii) that the expression 
“ estimated amount which would be pro- 
duced by a rate of 2d. in the pound ” in the 
same sub-sect, meant the amount which 
would be produced after making due allow- 
ance for costs for collection & bad debts : — 
Held : (1) as the calculation was based on the 
product expected from a rate in a future 
year, it was an estimate ; (2) upon a proper 
construction of Land Drainage Act, 1930 
(c. 44), s. 22 (2), the catchment board had 
made a proper calculation & no allowance 
for costs of collection or bad debts ought to 
be made. — R. v . Cambridge County 
Council, Ex p. River Great Ouse Catch- 
ment Board, [1937] 1 K. B. 201 ; [1936] 
3 All E. R. 352 ; 100 L. J. K. B. 103 ; 155 
L. T. 559 ; 101 J. P. 1 ; 53 T. L. R. 84 ; 80 
Sol. Jo. 934 ; 34 L. G. R. 697. 


PART IV. SECT. 2, SUB-SECT. 3. 
«g. " Owner for the time being ” — 
Who <«.] — The term “ the owner for 
the time being ” in Nova Sootia Acta, 
1920, o. 131, a. 4, an Aot relating to 


sewers & sidewalks in the town of 
Springhill does not necessarily mean 
the registered owner.— Springhill v. 
McLeod, [1929] 1 D. L. R. 882; 60 
N. 8. R. 272.— CAN. 


PART IV. SECT. 2, SUB-SECT. 4 . 

■h. Consideration of prior assess- 
ments .] — Crow v. Raleigh Township, 
[1S31] 4 D. L. R. 330.— CAN. 
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SHERIFFS AND BAILIFFS. 

Part V. — Powers, Duties, and Liabilities. 


274. Add . Annotation : — N.F. R. v, Jones, Ex p. 
McVittie, [1931] 1 K. B. 604. 

274a. .] — Pltf. obtained judgment in a county 

ct. against deft, for a sum of money & costs, 
& an appeal to the Divisional Ct. by deft, 
was dismissed with costs. Pltf.’s solr. made 
various but futile efforts to obtain the fruits 
of the judgment. Deft, disobeyed a bkpcy. 
notice & an order for payment of the judg- 
ment debt & costs by instalments. Several 
judgment summonses were obtained against 
the deft., but deft, evaded service of them. 
Eventually pltf.’s solr. served deft, with a 
judgment summons within the precincts 
of a ct. of justice where deft, was waiting for 
a case, in which he was pltf., to be called on. 
Deft, applied for a writ of attachment against 
pltf.’s solr. for contempt of ct. in so doing : — 


Held : in the circumstances, no contempt 
had been committed & the rule must he 
discharged. — R. v . Jonhs, Ex p. McVittie, 
[1931] 1 K. B. 064; 100 L. J. K. B. 193; 
144 L. T. 697, D. 0. 

539. Add. Annotation ; — Refd. Morriss v. Winter, 
[1930] 1 K. B. 243. 

639a. . .] — An attorney, who is arrested 

on a writ of capias , cannot maintain an action 
of trespass against pltf. & the officer for such 
arrest : his only remedy is an action on the 
case. — Noel v. Isaac (1836), 1 Cr. M. & It. 
763 ; 6 Tyr. 370 ; 4 L. J. Ex. 66 ; 149 E. R. 
1284. 

Annotation : — Refd. Newton v. Constable (1841), 6 Jur. 317. 
726. Add. Annotation : — Refd. Re Simms, Ex p . 
Trustee (1933), 103 L. J. Ch. 07. 


Part VI. — Fees, Poundage, and Other Charges. 

860. Add. Annotation : — As to ( 1) Consd. China Navigation Co. v. A.-G. (1932), 48 T. L. R. 376. 


PART II. SECT. 3. 

•a. Right of sheriff to appoint .) — 
There 1 h nothin*? in the statutes of 
Saskatchewan which provides or im- 

E lies that a sheriff cannot appoint 
aillffs or officers to assist him in the 
discharge of his duties. — R. v. Reznek, 
[1931] 1 W. W. R. 607 ; 3 D. L. R. 
430 ; 55 Can. C. C. 153. — CAN. 

•b. Special bailiffs — Jurisdiction con- 
fined to county where residing.] — Devine 
v. Carson & Co., [19291 N. I. 26— IR. 


PART V. SECT. 6, SUB-SECT. 7.— 
J. (a). 

• i. .] — Hiootns v. Macdonald, 

[19281 4 D. L. R. 241 ; 11928) 3 

W. W. R. 115 ; 50 Can. Crim. Cas. 
353.— CAN. 


PART V. SECT. 6, SUB-SECT. 10.— 
B. (a). 

662 vii. .] — In an action 

against a sheriff for damages for a 
wrongful seizure & sale under an 
execution : — Held : slnoe the sheriff 
had properly chosen to leave the con- 
duct of the seizure & sale in the bands 


of his clerk & his bailiffs, he was not 
liable by reason of his personal conduct 
of his office, & since all of the employees 
(except the auctioneer) connected with 
the seizure & sale were not appointed 
by or subject to dismissal by the sheriff 
but were members of the civil service 
of the province, he was not liable for 
their misconduct or negligence. A 
sheriff in Alberta is not under the duty 
of taking personal cognisance of the 
details of essentially routine proceed- 
ings In his office important though 
they may be in their effect. — Gunn’s 
Pure Foods, Ltd. v. Rae & Canadian 
Surety Co., [1934] 2 W. W. R. 108.— 
CAN. 

PART V. SECT. 6, SUB-SECT. 10.— H. 

t(p. 116) i. Unlicensed bailiff .] — 

Collection Agents' Licensing Act, 1930, 
applies to the work of a bailiff in taking 
repossession of goods sold under a lien 
agreement ; Sc, therefore, where a 
bailiff is not licensed under the Act 
he has no legal right to enter upon the 

§ remises of the buyer for said purpose 
in doing so, is a trespasser ab initio ; 
& the vendor who employed him for 


said purpose is also liable for his tres- 
pass & for an assault committed by 
him in pursuance thereof. — S hadin v. 
David Spencer, Ltd. & McMilhael, 
[19351 1 W. W. R. 693 : 2 D. L. R. 
813 ; 50 B. C. R. 55.— CAN. 


PART VI. SECT. 1. 

■p. Liability for .] — A solr. acting 
for a disclosed principal Is not liable for 
sheriff's foes in executing a capias . — 
Bradley v. MoNauoht, [1936] 1 
D. L. R. 671.— CAN. 


PART VI. SECT. 2, SUB-SECT. 1. 

o i. Execution of writ of capias 

ad satisfaciendum .J — Poundage fees in 
respeot of the exeoution of a writ of 
ca. sa. becomo due upon exeoution of 
the writ, that is, upon taking the body 
of the Judgment debtor In execution, 
& such poundage mn; be recovered at 
the rate prescribed by the scale of fees 
under Sheriff’s Act, 1900, upon the 
amount for which the writ was Issued. 
— Re William Arnott, Et p. The 
Sheriff (1929), 29 9. R. N. S. W. 339 ; 
49 N. S. W. W. N. 127— A US. 


n 
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SHIPPING AND NAVIGATION. 


Part I. — In 

Sect. 1,— THE MERCHANT SHIPPING ACTS 
Sub-shot. 1. — In General (p. 159). 

Powers of colonial legislatures — Exclusion of 
Dominions.] — See Statute of Westminster, 
1981, s. 5. 

lla. Allen stowaway secreting himself at 

foreign port — Continuing offence.] — An alien, 
while a British ship was lying at a quay in a 
foreign port, secreted himself in the snip & 
proceeded to sea. He disclosed himself the 
next day & was then treated aB a member 
of the crew. When the ship reached London 
he was arrested & prosecuted before a Metro- 
politan magistrate under Merchant Shipping 
Act, 1894 (c. 00), s. 237 (1), for having unlaw- 
fully secreted himself & gone to sea in the 
ship without the consent of any person en- 
titled to give such consent : — H eld : the 


General. 

words of sect. 237 (1), “ secretes himself ” & 
“ goes to sea,” formed a compound term, the 
offence, which was a continuing one, con- 
sisting of secreting & going to sea without 
the necessary consent; under sect. 686 (1), 
the alien, not being a British subject, could 
be tried for committing “ any offence on 
board any British ship ” ; & the magistrate 
had jurisdiction in the matter. — Robey v. 
Vladinier (1935), 154 L. T. 874 99 J. P. 
428 ; 52 T. L. R. 22 ; 80 Sol. Jo. 76 ; 18 
Asp. M. L. C. 560 ; 33 L. G. R. 474, D. C. 

25. Add, Annotation : — Consd. The Champion, 

[1934] P. 1. 

26. ' Add. Annotation : — Reid. The Champion, 

[1934] P. 1. 

28. Add. Annotation: — Refd. The Humorous, The 
Mabel Vera, [1933] P. 109. 


Part II. — Ownership 

72. Add. Annotation : — Consd. Admiralty Comrs. 
• v. Valverda Owners, [1938] A. C. 173. 

108. Add. Annotation : — Refd. Cammell Laird & 
Co. v. Manganese Bronze & Brass Co., [1933] 
2 K. B. 141. 

109. Add. Annotation Refd. Cammell Laird & 
Co. v. Manganese Bronze & Brass Co., [3 933] 
2 K. B. 141. 

177. Add. Annotation : — Refd. Aron v. Mial- 
(1928), 139 L. T. 602. 

195. Add. Annotation : — Refd. Re King’s Settle- 
ment, King v . King, [1931] 2 Ch. 294. 

208. Add. Annotation : — Refd. The Humorous* 
The Mabel Vera, [1933] P. 109. 

208a. .] — By statutory mtges. 

which covered sixty-four sixty-fourth shares 


and Control of Ships. 

in each ship & her appurtenances two drifters 
were mortgaged to pltfs., who, when the 
mtgors. went into liquidation, took posses- 
sion of the drifters & the nets & other gear 
on board them. The mtgees. also claimed 
under the mtges. a number of nets & a 
quantity of other fishing gear which was lying 
in the store of the mtgors. & was marked 
with the port number of one or other of the 
two drifters. The evidence showed that at 
the date of the mtge. on the drifter H. the 
mtgors. owned no nets or other drift fishing 
gear ; but by the date of the mtge. on the 
drifter M. V. they had acquired nets & other 
gear & the M. V . herself had gear on board. 
At the hearing it was agreed by counsel that 
the effect of the authorities cited was that 
nets <fc gear which could be said to have been 


PART I. SECT. 1, SUB-SECT. 1. 

it. Powers of New Zealand Legis- 
lature.) — Sect. 243 of Shipping & Sea- 
men Act, 1208, must be interpreted 
ut res magis valeat quam pereat, Sc 
should be Interpreted on this doctrine 
as applying to ships registered in New 
Zealand. The New Zealand Legisla- 
ture may by implication repeal sect. 
478 (6) of Merchant Shipping Act. 
1894 (Imp.), as that sect, is included 
in the provisions of the statute which 
the Legislature of a British possession 
is empowered Dy sect. 735 to repeal 
wholly or in part. The assent of Hie 
Majesty to the Shipping Sc Seamen 
Acts, 1903 & 1908, was intended, & 
must be regarded, as a confirmation of 
these statutes for the purposes of 
sect. 735 of Merchant Shipping Act, 
1894 (Imp.), Sc, as subsequent amend- 
ments have been assented to Sc con- 
firmed, the principal Act which was 
assented to cannot be held invalid for 
want of confirmation. Even if there 
be a repugnancy between sect. 243 of 
Shipping Sc Seamen Act, 1908, Sc 
sect. 478 (6) of Merchant Shipping Act, 
1894 (Imp.), that repugnancy is 


authorised by sect. 735 of the latter 
statute ; &, having regard to sect. 735, 
it is immaterial whether the Juris- 
diction of the Board of Trade under 
sect. 478 (6) is ousted or whether the 
Board of Trade & the Minister of 
Marine in New Zealand have con- 
current Jurisdiction. Consequently, 
sect. 243 of Shipping Sc Seamen Act, 
1908, must be regarded as a valid 
exercise of the power conferred upon 
the New Zealand Legislature by 
sect. 735 of Merchant Snipping Act, 
1894 (Imp,), quoad ships registered in 
New Zealand. — Re “ Rangatira,” 
T. E. V., [1936] N. Z. L. R. 357; 
G. L. R. 250 ; 12 N. Z. L. J. 133.— 
N.Z. 


PART I. SECT. 2. 
si. Boat.] — A motor vessel is a 
“ boat ” for the purpose of a prosecu- 
tion for possessing a boat equipped with 
apparatus for making a smoke Bcreen.-^- 
R. e. Oo.vrad, [1938] 2 D. h. R. 541 ; 
12 M. P. R. 588.— CAN. 

so. Ship.] — A tug propelled by 
steam Sc not exclusively by oars, which 
is used in British India only for towing 
ships within a dockyard whenever any 

8 


ship enters the port from the sea, is a 
“ ship ” within Indian Merchant Ship- 
ping Act, s. 2 (8). — Calcutta Port 
Comrs. v. Bhubanbshwar Prasad, 
I. L. R., [1938] 1 Cal. 433.— IND. 

PART II. SECT. 1, SUB-SECT. 8. 

r !, .1 Grady r. Wait*, 

[1930] 1 D. L. R. 838 ; 1M.F.R. 116. 
—CAN. 

PART IL SECT. 2, SUB-SECfr. 4. — B. 

g I. Arrival in Calcutta — Juris- 

diction of magistrate . }— When some 
sailors committed an oxfenoe on board 
a British ship on high seas, which sub- 
sequently arrived in Calcutta, the Chief 
Presidency Magistrate had Jurisdiction 
under Merchant Shipping Act, 1894 
(o. 60), ss. 684, 686, to entertain a 
complaint against them, in the abeenoe 
of e video oe to show that they were 
not In Calcutta at the time. In any 
oase, when the accused surrendered 
before the ct. it had Jurisdiction to 

g rooeed with the trial. — Bengal 
upkrjntendent Sc Remsmb&ajtoxr 
of Lbgal Affairs e, Baikal** (1882b 
I. L. R. 60 Oslo. 44.— IND. 
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appropriated to a vessel at the time of her 
mt$e., or substituted for the purpose of 
mamtaining her original gear, would pass as 
“ appurtenances ” under the mtge., & it was 
contended for the mtgees. that the marking 
of gear with the port number of a particular 
vessel was sufficient evidence that such gear 
had been appropriated to her : — Held : on 
the evidence, the mtgors. when renewing 
gear marked it indiscriminately with the port 
number of one of their several vessels, & 
there Was no appropriation by them of the 
gear in store to either of the drifters in ques- 
tion ; inasmuch as the mtgors. owned no 
fishing gear at the date when the H. was 
mortgaged it was impossible for them to 
appropriate any gear to her & none passed 
under the mtge. ; but in the case of the 
M. V . gear was on board, & appropriated to 
her, at the time of the mtge., & the gear 
which was on board when the mtgees. took 
possession was there in substitution for the 
original gear & therefore passed to the 
mtgees. under the mtge. — T he Humorous, 
The Mabel Vera, [1933] P. 109; 102 


L. J. P. 45 ; 148 L. T. 501 5 49 T. L. R. 
259; 18 Asp. M. L. 0. 378. 

204. Add. Annotation : — Refd. The Humorous, 
The Mabel Vera, [1933] P. 109, 

251. Add. Annotation: — Refd. The Humorous, 
The Mabel Vera, [1933] P. 109. 

266. Add. Armotation : — Refd. The Inna. [1938] 
P. 148. 

274. Add. Annotation : — Refd. The Zigurds (No. 1) 
(1932), 48 T. L. R. 656. 

342. Add. Annotation : — Refd. The Zigurds (No. 1) 
(1932), 48 T. L. R. 666. 

347. Add. Annotation : — Dlstd. The Zigurds (No. 1) 
(1932), 48 T. L. R. 556. 

383. Add. Annotation : — Consd. Cory & Son, Ltd. 
v. Dorman, Long & Co., Ltd., [1936] 2 All 
E. R. 386. 

384. Add . Annotations : — As to (2) Refd. News- 
holme Bros. v. Road Transport & General 
Insce. Co., [1929] 2 K. B. 356 ; The Njegos, 
[1930] P. 90. 

493. Add. Annotation : — Refd. Kerr v. Marine 
Products (1928), 44 T. L. R. 292. 


Part III. — Master, 

551. Add. Annotation .‘—Consd. Savage v. British 
India Steam Navigation Co., Power v. Same 
(1930), 46 T. L. R. 294. 

551a. .] — In actions by the captain & 

by the chief officer of an ocean passenger 
steamer for alleged wrongful dismissal there 
was no written contract of employment, & 
the only documents relating to employment 
were various circulars dealing with the age 
at which officers must retire, their rights to 
pension, & their right to leave on full pay 
after certain periods of service. The circulars 
made it clear that pensions were only to be 
paid at the discretion of the employers : — 
Held : the contract of employment was 
determinable by either party at any time on 
reasonable notice, & that in the case of the 
chief officer reasonable length of notice would 
have been 12 months, & he was entitled to 
judgment for 12 months’ salary. In the 
case of the captain the action was dismissed. 
— Savage v. British India Steam Navi- 


Officers and Crew. 

gation Co., Ltd., Power v. British India 
Steam Navigation Co., Ltd. (1930), 46 
T. L. R. 294. 

Annotation: — Consd. Edmonson v. Itopnor & Co. (1935), 79 
Sol. Jo. 777. 

560a. Termination of contract— Right to reason- 
able notice — What amounts to.] — Savage v . 
British India Steam Navigation Co., Ltd., 
Power v. British India Steam Navigation 
Co., Ltd., No. 651a, ante. 

582. Add. Annotation : — Refd, EUerman Lines, 
Ltd. v. Murray, White Star Line of Royal 
& United States Mail Steamers Oceanic 
Steam Navigation Co. v. Comerford, [1931] 
A. C. 126. 

589. Add. Annotation : — Refd. The Croxteth Hall, 
The Celtic, [1930] P. 197. 

600. Add. Annotation : — Refd. The Croxteth Hall 
The Celtic, [1930] P. 197. 

602. Add. Annotation : — Refd. The Temeuzen, 
[1938] P. 109. 


PART II. SECT. 5, SUB-SECT. 1. 

«n. Liability for outfitting ship .] — 
The registered holder of certain shares 
in a ship is liable for his proportion of 
the cost of outfitting’ the share in the 
absence of evidence that he held the 
shares as trustee, — Lunenburg Out- 
fitting Co. v . Silver, [1939] 1D.L, R. 
457.— CAN. 

PART IL SECT. 7. 

•r. False declaration of ownership — 
Who may be liable.}— Held : (1) the 
mtgee. 9c transferee are, as regards this 
forfeiture, in as favourable a position 
under Merchant Shipping Act, 1894, 
>. 67 (2), which states that the “ ship 
or share shall be subject to forfeiture 
under this Act to the extent of the 
interest therein of the declarant/* as 
though they were In possession of the 
ship St therefore that interest should be 
protested In the order that should be 
made under sect. 76, Sc the balance of 
the proceeds of the sale of the ship 
shorn bo paid to the intervener to be 


applied in reduction of the mtge. ; 
(Z) the owner procuring registration of 
himself as a British owner by fraudu- 
lent means under sect. 67 (2) is not 
sufficient to establish a use & assump- 
tion of flag 8c character for the pro- 
hibited purpose flnce sub-sect. (2) is 
obviously directed to matters occurring 
“ on board a ship ** & of such a kind 
as to " make the ship appear to be a 
British ship ” as the result of something 
done “ on board *' of her in the course 
of her use as a ship & not something 
done Ln a registry in relation to the 
“ procedure for Registration ** of her 
Sc the claim for forfeiture under sect. 69 

f ust be dismissed. — R. t>. Tax “ Emma 
/* [1936] Ex. C. R. 92; fl935) 3 
D. L. R. 673 ; 50 B. C. R. 97; ajfd. 
[193613 D.L.R. 385 ; S.C.R. 256.- 

PART III. SECT. 8. 

f I. During illness .} — At 

serving under articles on a ship was 
incapacitated by illness from per- 
forming his duties Sc was landed at a 


port other than his home port, & there 
put into a hospital where the ship- 
owner paid his expenses. The seaman 
was later discharged from such 
hospital as 11 relieved/* although not 
cured, Sc, he being fit to travel, the 
shipowner ofleredhtm a free passage 
to his home port, which offer was 
refused. The seaman remained at his 
port of landing Sc later sued the ship- 
owner under sect. 127 (1) of Naviga- 
tion Act, 1912-1926, for maintenance 
from the time of his discharge from the 
hospital to the date of his writ, on the 
ground that he was not cured : — Held : 
the shipowner had fulfilled bis duty by 
making the offer to bring tbe seaman 
back to his borne port. Sc that offer 
having been refused, no further lia- 
bility attached to the shipowner, — 
Myrbtb v. Burns Phulp & Co., Ltd. 
(1935), 29 Q. J. P. R. 98; 11935) 

Q. S. R. 145.— AUg. 


f ii. .J — The articles of 

agreement under which a seaman was 
employed by a shipowner contained a 
clause which provided that if the sea- 
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614a, Protection of open hatchways — Breach o! 
statutory duty — Effect of contributory negli- 
gence.] — Pltf. was a coal trimmer, & in pro- 
ceeding to his work on defts.’ ship along a 
passage-way which he was entitled to go 
along, he stumbled & fell down an open 
hatchway into one of the holds of the snip, 
& was injured. He sued defts. for damages, 
basing his action on a breach of a statutory 
regulation made under 1894 Act, which pro- 
vided for the fencing & protection of open 
hatchways on ships : — Held : pltf.’s own 
contributory negligence was an answer to 
his claim against defts. based on a breach of 
statutory duty. — Dew v. United British 
8.8. Co., Ltd. (1928), 98 L. .T. K. B. 88 ; 189 
L. T. 628 ; 17 Asp. M. L. 0. 613, 0. A. 

Annotations : — Consd. Service v. Sundell (1929). 99 L. J. 
K. B. 65. A Did. Flower v. Ebbw Vale Steel. Iron & 
Coal Co., [19341 2 K. B. 132. Folld. Craze v. Mqyer-Du- 
more Bottlers' Equipment Co., [1936] 2 All E. R. 1150. 


616. Add. Annotation : — Retd. Monk v. Warbey 
(1934), 161 L. T. 100. 

688. Add. ^Annotation : — Refd. Ellerman Lines, 
Ltd. v. Murray, White Star Line of Royal & 
United States Mail Steamers Oceanic Steam 
Navigation Co. v. Comerford, [1931] A. 0. 126. 


669. Add. Annotation : — Refd. The Temeuzen, 
[1938] P. 109. 

680. Add. Annotations : — Consd. M.ver v . “ Solon 99 
Ship Owners (1929), 22 B. W. C. C. 424 ; 
B arras v. Aberdeen Steam Trawling & Fishing 
Co., [1933] A. C. 402 ; The Temeuzen, [1938] 
P. 109. 


686. Add. Annotations: — As to ( 1) Consd. Borras 
v . Aberdeen Steam Trawling & Fishing Co., 
[1933] A. 0. 402. As to (3) Refd. First 
Russian Insce. v. London & Lancashire lnsce. 
[1928] Oh. 922. As to (4) Refd. First Russian 
Insce. v . London & Lancashire Insce., [1928] 
Cb. 922. Generally , Refd. The Penelope, 
[1928] P. 180; Ottoman Bank v. Chakaria, 
[1930] A. C. 277 ; Walton Harvey, Ltd. v. 
Walker & Homfrays, Ltd., [1931] 1 Ch. 146. 


685a. Indemnity under Merchant Shipping (Inter- 
national Labour -Convention) Act, 1925 (o. 42) 
— For what period seaman entitled.] — Held : 
upon the true construction of sect. 1 of above 
Act a seaman whose servioe had been prema- 
turely terminated by the wreck or loss of the 
ship was entitled to receive wages at the rate 
payable under his agreement of service for 
each day on which he was in fact unemployed 
during a period of two months from the date 
of the termination of the service, whether 
his service under the agreement would in the 
normal course have terminated before the 
expiration of that period or not, unless the 
owner discharged the onus cast upon him by 
sect. 1 (2). — Ellerman Lines, Ltd. v . 
Murray, White Star Line of Royal & 
United States Mail Steamers Oceanic 
Steam Navigation Co., Ltd. v. Comerford, 
[1931] A. C. 126 ; 36 Com. Cas. 159, H. L. ; 
sub nom. The Croxteth Hall, The Celtic, 
100 L. J. P. 26 ; 144 L. T. 441 ; 47 T. L. R. 
147 ; 18 Asp. M. L. 0. 184, H. L. 

Annotations : — Consd. B&rras v. Aberdeen Steal Trawling Sc 
Fishing: Co., [1033] A. G. 402. Refd. The Temeuzen, 
11938] P. 109. 

686b. Unemployment due to wreck — Onus of 

proof.}— E llerman Lines, Ltd. v. Murray, 
White Star Line of Royal Sc United 
States Mail Steamers Oceanic Steam 
Navigation Co., Ltd. v. C0MERF9RD, No. 
686a, ante. 

686c. What amounts to.] — A seaman 

was engaged to serve for six months as chief 
engineer on a steam trawler. On returning 
bo port during the term of six months to 
discharge a cargo of fish the trawler collided 
with another vessel &, after making the port 
under her own steam, went into dry dock for 
repairs, the crew, including the chief engineer, 
being paid off. The trawler was laid up for 
fourteen days, at the end of which time the 
seaman was re-engaged as chief engineer. 
He claimed from the owners of the trawler 
a sum as wages for the time during which 


man were landed & left at a port by 
reason of Illness or aoeldent In the 
service of the ship incapacitating him 
from duty, he was entitled to 
certain wages Sc benefits. The clause 
further provided that the illness, hurt, 
or injury, “ shall so far as can be 
ascertained, be an illness contracted 
on board of the ship, or a hurt or injury 
sustained In the servioe of the ship or 
her owner." The seaman signed tho 
articles on Jan. 10, 1933, Sc on Apr. 20, 
of tho same year was landed at a port, 
haring become incapacitated two or 
three days before, by an illness, 
pemiolous aneemia. He sued the 
owner of the ship for wages. The 
medical evidence showed that the 
disease had been contracted some time 
prior to the signing of the articles, 
although it did not manifest itself until 
a few days before Apr. 20, 1933. The 
seaman had prior to Jan. 10, 1933, 
been in the service of the owner under 
previous articles, separate articles 
being signed in respect of each voy- 
age : — Held: (1) an Illness may be 
contracted within the meaning of the 
clause before the incapacitating results 
occur or are experienced : (2) In order 
to succeed In his claim for wages the 
seaman must show that the illness was 
contracted during the currency of the 
articles, it being insufficient that the 
illness was contracted in the servioe of 
the Bhip or her owner under previous 
articles. — B urns Phujp & Co., Ltd. v. 
Myrhe (1035), 61 C. L. R. 463 ; [1935] 


Q. S. R. 126.— AUS. 


PART III. SECT. 4, SUB-SECT. 3.— A. 

685 b I. Indemnity under Merchant 
Shipping ( International Ixihour Con- 
vention) Act , 1925 — Unemployment due 
to wreck — What amounts to. ] — A sea- 
man was engaged under an agreement 
to serve as au engineer of a trawler for 
the period from July to Deo. 1930. 
On Sept, 25, 1930, the trawler sus- 
tained damage in oonseqnepoe of a 
collision at sea. but she was able to 
make port under her own steam. 
On reaching port the crew were paid 
off, Sc the snip was laid up for repairs 
for a period of fourteen days ; there- 
after the seaman was re-engaged. He 
claimed wages, in terms of Merchant 
Shipping (International Labour Con- 
ventions) Act, 1925, 8. 1 (1), for the 
fourteen days during which the ship was 
under repair, on the ground that his 
service bad been terminated by reason 
of the ** wreck ” of the ship : — Held : 
the damage did not constitute a 
“ wreck " within sect. 1 (1), in respect 
that the period required for repairs 
was not so prolonged as to render the 
ship unable to ©ontinue within a 
reasonable time the adventure con- 
templated in tbe agreement with the 
seaman. — B arras t>. Aberdeen Steam 
Trawling & Fishing Co., [1932] S. C. 
432.— SCOT. 


•p. Agreement to pay wages during 
unemployment — Anticipation.} — PItfe. 


10 


were members of the crew of the S.S. 
C. P., which was wrecked on May 3, 
1936, thereby terminating pltfs.' em- 
ployment. Deft, paid their wages up 
to May 7, 1936, Sc was ready to pay to 
each pltf. from day to day while 
unemployed, an amount equal to the 
daily wages he would have earned 
during tho two months succeeding 
May 3, 1936. Pltfs. applied to deft, 
to be allowed to anticipate In a lump 
sum the payments which would have 
been made to them from day to day 
to July 3, 1936. Deft, disputed this 
right of anticipation Sc the matter was 
referred to the Shipping Master of the 
Port of Montreal, it being agreed 
between the parties that the articles 
of agreement signed by pltfs. should 
constitute an agreement in witlng to 
submit the dispute to the decision of 
the Shipping Master. Following the 
decision of the Shipping Master deft, 
paid to each pltf. a sum equal to one 
month's wages from May 8, 1936, to 
June 8, 1936. Pltfs. brought action 
claiming the balance of two months' 
wages from May 3, 1936, to July 3, 
1936 : — Held : sect. 176 of Canada 
Shipping Act, R. S. C., 1927, c. 186, is 
not applicable to this case ; (2) since 
the settlement arranged between the 

S orties was equitable Sc advantageous 
> pltfs., tbe action should be dis- 
missed. — H. Brown v. Canadian 
National Steamships Co., Ltd., 
jumi Ex. O. R. 84 ; 3 D. L. fc. 730.— 
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the vessel was under repair, alleging that 
his service had terminated by reason of the 
“ wreck ” of the trawler within Merchant 
Shipping (International Labour Conventions) 
Act, 1925 (c. 42), 8, 1 (1) : — Held : there was 
no wreck of the trawler. 

By Viscount Buckm aster, Lord War- 
rington op Clyffe, Lord Russell op 
Killowen, & Lord Macmillan, on the 
ground that the word “ wreck ” having been 
used in the Act of 1894 & having received 
a judicial interpretation must, when used in 
the same context in the Act of 1925, bear 
that interpretation unless a contrary mean- 
ing is indicated ; & the trawler was not by 
the collision rendered incapable of carrying 
out the maritime adventure in respect of 
which the seaman’s contract was entered 
into, but was merely interrupted in so doing. 

By Lord Blanesburqh on the ground that 
the decision in The Olympic , [1913] P. 92, 
was, in view of the dissenting judgment of 
Kennedy, L.J., not of sufficient authority 
to warrant the assumption that the word 
“wreck” in the Act of 1925 was used in 
the sense attributed to it by the majority 
of the Ct. of Appeal ; the decision of the 
majority was wrong, & there was no wreck 
in The Olympic & a fortiori none in the pre- 
sent case. Consequently the seaman could 
not recover. — Barras v. Aberdeen Steam 
Trawling & Fishing Co., Ltd., [1933] A. C. 
402 ; 102 L. J. P. C. 33 ; 149 L. T. 109 ; 
49 T. L. R. 391 ; 77 Sol. Jo. 215 ; 38 
Com. Cas. 279 ; 18 Asp. M. L. C. 38 $, H. L. 

685d. .] — On Jan. 27, 1937, defts.’ 

steamship was driven ashore in a storm & 
remained fast. Ineffectual salvage opera- 
tions were undertaken, & between Feb. 10 & 
24 most of the crew were discharged. On 
Apr. 14 the salvors abandoned their efforts, 
& on May 5 the remainder of the crew, 
including pltf., who was the chief officer, 
were paid off & the ship was abandoned as a 
total loss. Notice of abandonment as a 
constructive total loss had already been given 
to the underwriters on Feb. 3. Pltf., who 
had been unable to obtain other employment, 
claimed two months’ wages under Merchant- 
Shipping (International Labour Conventions) 
Act, 1925 (c. 42), s. 1, which provides that 
“ when by reason of the wreck or loss of a 
ship on which a seaman is employed his 
service terminates before the date con- 
templated in the agreement, he shall . . . be 
entitled, in respect of each day on which 
he is in fact unemployed during a period of 
two months from the date of the termination 
of the service, to receive wages at the rate 
to which he was entitled at that date.” 


Defts. alleged that pltf.’s services under his 
agreement were terminated on Jan. 27 by 
reason of the wreck of the vessel, & that, 
having been paid at the same rate as under 
the agreement up to May 5, he was not 
entitled to anything more : — Held : following 
the definition of “ wreck ” laid down by the 
Ct. of Appeal in The Olympic , [1913] P. 92 ; 
41 Digest 230, 680 , the injury to the ship 
which is alleged to have terminated the 
services must be such as to make the con- 
tinuance of the voyage useless as a com- 
mercial venture, that the loss of the venture 
was not to be determined ex post facto only 
by the condition & position of the ship at 
the moment the casualty occurred ; there was 
no wreck until the venture was in fact 
abandoned by force of circumstances on 
May 5 ; &, therefore, pltf. was entitled to the 
sum claimed. — The Terneuzen, [1938] P. 
109 ; [1938] 2 All E. R. 348 ; 107 L. J. P. 
00 ; 54 T. L. R. 001. 

893. Add. Annotation : — Refd. The Bathori, [1933] 
P. 22. 

763. Add. Annotation : — Refd. Ellerman Lines 
Ltd. v. Murray, White Star Line of Royal & 
United States Mail Steam ors Ooeanic Steam 
Navigation Co. v. Comerford, [1931] A. C. 120. 

796. Add. Annotations : — Refd. Huntoon Co. v. 
Kolynos (Incorporated), [1930] 1 Oh. 528 ; 
Pockney v. Atkinson (1929), 142 L. T. 135; 
Eshelby v . Federated European Bank, Ltd., 
[1932] 1 K. B. 423. 

809a. Effect of settlement at end of voyage — On 
right to payment in lieu of leave. 1 — The sign- 
ing of a settlement at the end of a voyage, 
in full discharge & without reservation, puts 
an end to claims in respect of the particular 
voyage, but does not necessarily affect the 
right of a seaman to payment in lieu of leave 
accruing. — McLea v. Essex Lines, Ltd. 
(1933), 45 LI. L. R. 254. 

847. Add. Annotation : — Refd. Bottomley v. West 
Derby Assessment Committee, etc., etc. 
(1931), 47 T. L. R. 408. 

892a. Combination to impede navigation — Refusal 
to sail Into war zone.] — On Nov. 10, 1930 
( i.e . after the outbreak of the civil war in 
Spain), a number of seamen signed articles 
as members of the crew of a registered British 
steamship for a foreign-going commercial 
voyage of not more than two years* duration, 
with certain geographical limits, which 
included all ports in Spain. On Feb. 19, 
1937, the vessel reached Portland, where the 
master received orders to proceed to Hope- 
well & there load a cargo of nitrate for 
Seville. The crew refused to go to Hopewell 
for the purpose of loading nitrate for Spain, 


PART IIL SECT. 4, SUB-SECT. «. 

707 I. Advance note — Liability on.] — 
Deft, gave a seaman’s advance note 
to B. a seaman for a one-half month’s 
wages at V., payable five days after 
the sailing o/ the M. from B.C. Pltf. 
cashed the note for B.. who then joined 
his ship before sailing to Victoria, where 
the ship (being a rum runner) was held 
by the authorities tor breach of cus- 
toms regulations, & not allowed to 
leave B.C. Deft, was duly notified 
that pltf. held the note : — Held : 
deft/s conduct was the sole cause of 
the Impossibility of performance. & 
having by his own conduct made it 
Impossible for the ship to leave B.C. 


was liable" on the note.— Imperial 
ncRANS in Canada v. Eastern 
eighters, Ltd. (1927), 39 B. C. JR. 


be earned until the whole month’s 
servioe is performed. — B urke v. The 
Amla. ri929] 4 D. L. R. 873 ; Ex. C. U. 
194.— CAN. 


PART III. SECT. 4, SUB-SECT. 12. — A. 

•a. Action for unearned t voces .} — 
The captain, mate, & certain seamen 
of the A. had the ship arrested to a 
Joint action in rem tor wages. The 
riftjm ma de was for one month 8c some 
days, being not only the amount 
actually earned, but also for sub- 
stantial sums not earned, which were 
more in the natnre of damages;— 
Held : wages cannot be sued for until 
earned, & where a hiring at so much a 
month is made, no wages are or can 


11 


PART III. SECT. 4, SUB-SECT. 12. — C. 

id. Set-off .) — In an action by a sea- 
man for wages deft, may plead set-off 
for value of goods sold, or necessaries 
furnished, to the seaman’s family. — 
Grandt V . Zwicker & Co., (1938] 3 
D. h. R. 512. — CAN. 


PART Ilk SECT. 4, SUB-SECT. 12.— D. 

847 I. Appeal — From sheriff substitute 
—Does not lie.] — Bain v. Ormtston, 
[1928) 8. C. (Ct. of Seas.) 764.— SCOT. 



English and Empire Digest Supplement. 


Cam 892a— 1107. 

but agreed to sail the vessel to Boston, where 
the British consul was interviewed & was 
informed by the crew’s spokesman that the 
crew refused to load the cargo for Spain, as 
Spain was a war zone, that the waters around 
Spain & the Spanish ports were at all material 
times dangerous to shipping, owing to the 
civil war, that Seville was an important base 
of the insurgent forces, & that a ship taking 
a cargo of nitrate to a Spanish port ran a 
grave risk of destruction or capture, while 
her crew were in danger of death or captivity. 
In consequence of their refusal to load the 
nitrate for Spain, the crew were discharged at 
Boston on Mar. 4. Thirteen members of the 
crew were thereupon charged, as seamen 
lawfully engaged to serve in a ship, with 
having combined to impede the navigation 
of the ship contrary to Merchant Shipping 
Act, 1894 (c. 60), s. 226 (1) (e) : — Held : the 
seamen were entitled to decline the voyage 
in the conditions which then subsisted, which 
exposed them to the risk of capture, & it was 
utterly impossible to And them guilty of a 
criminal offence. — Robson v. Sykes, [1938] 
2 All E. R. 012 ; 54 T. L. R. 727 ; 82 Sol. 
Jo. 493, D. C. 

932a. .1 — R. v . Wall (1890), 112 

C. C. Ot. CaseB, 880. 

982b. .] — R. v . Phillips, etc. 

(1891), 113 C. 0. Ot. Oases, 622. 

935a. Whether condition precedent to hearing 


of complaint.] — A complaint was made before 
justices by the master of a British ship 
against six seamen for continuing to neglect 
duty, contrary to 1894 Act, s. 226 (1) (e). 
No entry of the offence had been made 
in the official log-book,. & the justices 
dismissed the complaint on this ground for 
want of jurisdiction : — Held : the making 
of the entry in the official log-book was not 
a condition precedent to the hearing of the 
complaint. Even where no entry of an 
offence had been made, & there had con- 
sequently been default under the section, 
the Court was not without jurisdiction to 
proceed. The effect of 1894 Act, s. 228 (d), 
was to oonfer on the ct. in such a case a dis- 
cretion either to receive other evidence or to 
refuse to do so & dismiss the complaint. — 
Patterson v. Robinson, [1929] 2 K. B. 91 ; 
98 L. J. K. B. 467 ; 141 L. T. 166 ; 93 J. P. 
166 ; 27 L. G. R. 422 : 28 Cox O. C. 626 ; 18 
Asp. M. L. C. 36, D. 0. 

989. Add. Annotations : — Consd. B arras v . Aber" 

* deen Steam Trawling & Fishing Co., T1933J 

* A. 0. 402. Held. The Temeuzen, [1938] P. 
109. 

966. Add. Annotations : — Apld. Robson v. Sykes, 
[1938] 2 All E. R. 612. Reid. EUerman 
Lines, Ltd. v . Murray, White Star Line of 
Royal & United States Mail Steamers Oceanic 
Steam Navigation Co. v . Comerford, [1931] 
A. C. 126. 


Part IV. — Authority and Liability of Master as Custodian 


966. Add. Annotation : — Held. Kleinwort, Sons & 
Co. v . Associated Automatic Machine Corpn., 
Ltd. (1934), 161 L. T. 1. 

986a. Alteration of agreement.]— Quebec 

Salvage & Wrecking Co. v. “ Kyno ” S.S. 
Owners (1939), 83 Sol. Jo. 218. 

988a. - Motion by defts., owners of the 

steamship G., to stay proceedings in an action 
which had been commenced against them by 
the owners of part of the cargo laden on the 
steamship V. for damage sustained by the 
cargo in consequence of a collision between the 
O. & the V. After the collision an action 
was commenced abroad by the master of the 
V . on behalf of himself & owners of the cargo 
on the V. & bail was obtained. Subsequently 


judgment was given in favour of owners of the 
V. After judgment had been given in the 
proceedings abroad, owners of part of the 
cargo of the V. began the present action : — 
Held : the master had no authority to com- 
mence the action abroad on behalf of the 
cargo owners, & that they were not bound 
by that action, nor were they estopped by it 
from bringing the present proceedings. 
Motion dismissed. — The “Glenluce” -(1930), 
170 L. T. Jo. 399. 

1001. Add. Annotations : — Refd. Foscolo Mango & 
Co. v. Stag Line, Ltd., [1931] 2 K. B. 48; 
Haynes v. Harwood, [1936], 1 K. B. 146. 

1107. Add. Annotation : — Refd. Trollope (Geo.) &> 
Sons v. Martyn Bros., [1934] 2 K. B. 436. 


PART IV. SECT. 1, SUB-SECT. 1.— A. 

ga. Authority limited to absence of 
owner. 1 — The master of a ship cannot 
bind her owner in any transaction con* 
coming the ship, when the owner is on 
the ship or easily accessible. — Motor 
Yacht Dr. Brinkley II. v. Motor 
Vessel ShaNalian, [1939] Ex. C. R. 
181.— CAN. * 

PART IV. SECT. 2, SUB-SECT. 1,— A. 

b i. .] — The action was brought 

by pltf. against a foreign vessel for 
neocssaries supplied on her aooount at 
a Canadian port. The vessel was 
engaged in the Ashing business & at 
the time the necessaries were supplied 


she was operated on what is known as 
the “ quarter lav." The owners 
appointed the master who hired the 
crew & after certain deductions from 
the gross proceed** of a voyage the 
balance was distributed* between the 
owners, the master & the crew. Pltf. 
supplied bait 8c ice to the ship on the 
oraer of the master & the credit of the 
ship & own ere : — Held : (1 ) considering 
the nature of the business deft, ship 
was engaged in, the bait & ice were 
necessaries ; (2) upon the true inference 
to be drawn from the facts as proved, 
there was no demise or bailment of the 
ship to the master; he managed & 
sailed the ship for the joint benefit of 
himself & the owners whose servant or 


agent he was, & that the ship was liable 
for the amount claimed. — Western 
Nova Scotia Bait Freezers, Ltd. v. 
Ship Shamrock, [1938] Ex. C. R. 53. — 
CAN. * 


PART IV. SECT. 2, SUB-SECT. SL — B 

sb. Purchaser suffering judgment — 
Whether liable to interest.)— The vendee 
of a ship without notice of a claim for 
necessaries against her, who o ffers to 
suffer judgment for the amount of 
such claim is not liable for interest 
upon the some. — Hodder <W. W.) Co., 
Incorporated e. " Strandhill * 
(N. 8. Adm.), [1929] Ex. a R. 253.— 
CAN. 
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Part V. — General Statutory Provisions for Safety of Ship 

and Cargo. 


See, now , Merchant Shipping (Safety & Load 
Line Conventions) Act, 1032 (c. 9). 

1591. Add . Annotation : — Consd. The Napier Star, 
[1939] P. 330. 

1596. Add, Citation : — 17 Asp. M. L. 0. 303. 

1597. Add, Annotation : — Refd. Great Western 
Ky. Co. v. Kassos Steam Navigation Co. 
(1930), 144 L. T. 121. 

1599a. Method of measurement — Necessity for 

compliance with statute.]— Measurement of 


the spaco occupied by deck cargo on a ship 
must, in accordance with the provisions of 
Merchant Shipping Act, 1894 (c. 60), s. 86 (3), 
be made in the manner directed by Sched. II., 
r. 1, of the Act. A memorandum by an 
officer of Customs that the proper measure- 
ment has been made, if, in fact, that measure- 
ment has been made by some other method, 
is of no effect. — Great Western By. Co. v. 
Kassos Steam Navigation Co. (1930), 144 
L. T. 121 ; 18 Asp. M. L. C. 174. 


Part VII. — Carriage of Goods. 


1651. Add. Annotation : — Refd. The Erik Boye 
(1929), 142 L. T. 335. 

1663a. .] — Comp ant a N a viera 

Vascongada v. British & Foreign Marine 
Insurance Co., Ltd. (1936), 80 Sol. Jo. 110. 

1665. Add. Annotations : — Refd. Maritime National 
Fish, Ltd. v. Ocean Trawlers, Ltd., [1935] 
A. C. 524 ; Tatem, Ltd. v. Gamboa, [1938] 
3 All E. R. 136. 

1680. Add. Annotation : — Refd. Beaumont- 

Thomas v. Blue Star Line, Ltd., [1939] 1 
All E. B. 174. 

1682. Add. Annotations : — Refd. A.-G. v. Blackpool 
Corpn. (1928), 92 J. P. 60 ; Re Jenkins, 
Jenkins v. Davies, [1931] 2 Ch. 218 ; Lazard 
Bros. & Co. v. Brooks (1932), 38 Com. Cas. 
46 ; Beaumont-Thomas v. Blue Star Line, 
Ltd., [1939] 3 All E. R. 127. 

1685. Add. Annotation : — Refd. Beaumont- 

Thomas v. Blue Star Line, Ltd., [1939] 3 
All E. B. 127. 

1690. Add. Annotation : — Refd. Foscolo Mango & 
Co. v. Stag Line, Ltd., [1931] 2 K. B. 48. 


1701. Add. Annotation Refd. De Bedche v. 
South American Stores, Ltd. & Chilian Stores, 
Ltd., [1936] A. C. 148. 

1712. Add. Annotation : — -4# to (1) Refd. Hain S.S. 
Co. v. Sociedad Anonima Comercial de 
Exportation y Importacion (Louis Dreyfus 
<fe Cia), Ltd. of Buenos Aires (1934), 60 
T. L. R. 387. 

1715. Add. Annotations : — Dlstd. Frenkel v. Me* 
Andrews & Co., [1929] A. C. 645. Consd. 
Foscolo Mango A Co. v. Stag Line, Ltd. 

(1931), 48 T. L. R. 127. Consd. Oompagnie 
Primera De Navagaziona Panama t\ Com- 
pania Arrendataria, T)o Monopolio, De 
Petroleos S.A., [1939] 2 K. B. 117 ; Reardon 
Smith Lines, Ltd. r. Black Sea <fc Baltic 
General Insurance Co., The Indian City, 
[1939] 3 All E. K. 444. Refd. Kaufmann 
v. British Surety Insce. Co. (1929), 45 
T. L. It. 399 ; Connolly Shaw, Ltd. v. 
Nordenfjeldske S.S. Co. (1934), 50 T. L. R. 
418 ; Tate & Lyle, Ltd. v. Hain S.S. Co. 
(1934), 151 L. T. 249 ; Dreyfus (Louis) & Co. 
v. National S.S. Co., [1935] 2 K. B. 313 ; 


PART V. SECT. 1. 
i. .1— Sect. 44 (2) of Naviga- 

tion Act, 1912-1926 provides that “ If 
a ship proceeds to sea being short in 
her crew of not more than one-flfth of 
her engine-room staff, or one-flfth 
of her deck complement, the master 
or owner shall not be liable under this 
sect, if It Is proved that the breach 
was not occasioned through any fault 
of his own ” : — HeW .* (1) the excuse 
contained in sub-sect. (2) is established 
when it is proved that deft, honestly 
endeavoured to obtain a full crew & 
that his failure to do so did not arise 
from his omission to do something 
whioh he reasonably ought to have 
done ; (2) firemen A trimmers form 
part of a ship's engine-room staff 
within the sub-section. — Day v. Yates 
(1931). 46 O. L. R. 32 ; 4 A. L. J. 
410 ; (1931) Argus L. R. 128.— A0«. 


ftusf.H-In an action for 
personal injuries, brought by the mate 
of a steam trawler against the registered 
owners A the master, it appeared that, 
while the trawl was being taken on 
board by means of a steam winoh, the 
winch broke down, A, in order to save 
the gear* the master decided to use. the 
hand windlass. As the. windlass. 


although mechanically perfect, was 
encrusted with rust, the master ordered 
the engineers to put it into working 
order by removing the rust, & they 
succeeded in doing so. They, however, 
omitted to notloe that the iron pawl, 
which acted as a brake to prevent the 
windlass from suddenly reversing while 
in use, had become immovable through 
rust, & was not operating. As a 
result, while the -trawl was being 
hoisted, a roll of the vessel threw an 
extra strain on the windlass, which 
suddenly reversed, A pursuer, who was 
working the windlass, was struck down 
Sc seriously injured. In a question 
whether the accident was due to the 
fault of defenders, et geparatim to 
the failure of the owners to observe 
Merchant Shipping Act, 1894, s. 458 — 
Held: (1) the owners, as employers, 
had discharged their common law A 
statutory obligations to the pursuer, at 
oommon law, in respect that they had 
provided* a windlass which, when 
installed, was free from mechanical 
defect, A. under statute, in respect 
that, even if the windlass was still a 
necessary part of the ship’s equipment, 
its rusted condition did not render the 
ship unseaworthy within sect. 458 (I), 
the test of seaworthiness being whether 
the vessel was fit to encounter the 
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ordinary porils of the sea ; (2) the true 
oause of the accident was the negli- 
gence of the engineers, who wore 
ptirsuer’s fellow-servants ; (3) as the 

master was entitled to delegate the 
work of de-rusting to the engineers as 
competent workmen, ho had no 
ordinary duty to inspect the result of 
their work, A in the absence of an 
averment of any special duty of that 
nature, he was not liable for personal 
negligence. Defenders assoilzied. — 
M'Leod v. Hastik A Sons, 11936] 
S. O. 601.— SOOT. 


PART VI. SECT. 1. 
ta. Departure without clearance — 
Liability to detention — Motor boat .] — A 
motor boat of 8 tons burthen may be 
a ** vessel ” within Customs Act, 
s. 244, A so liable to detention If she 
departs without a clearance. — N olan 
v. McKinnon (1932), 59 O. G. C. 189; 
7M.P. R. 169.— CAN. 


PART VII. SECT. 1, SUB-SECT. 1. 

*p. Legality.] — A contract for car- 
riage of goods which violates the ship- 
ping laws is Illegal A unenforceable. — 
vita Food Products Inc. v. Unu« 
Shipping Oo., [1938] 2D. L. R. 372 U 
M. P. R. 513. — CAN. 
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Mann, Taylor & Co. v. Royal Bank of Canada 
(1935), 40 Com. Cas. 267 ; North & South 
Insurance Corpn., Ltd. v. National Provincial 
Bank, Ltd., [1936] 1 K. B. 328. 

1723a. 44 Approved commercial bills on London ” — 
Trade usage — Ninety day bills.] — Gripaios v. 
Wallis (Kahl) & Co., Ltd. (1928), 45 T. L. R. 
161. 

1780a. 44 As ordered on signing bills of lading.”] — 

Reaps, chartered the ship J. H. to proceed 
to Philadelphia, there load a cargo of oil 
from the charterers* factors, & then “ proceed 
(as ordered on signing bills of lading) direct 
to one safe port east coast United Kingdom 
or on the Continent.* * The charterparty 
contained a clause giving the charterers the 
option of discharging at two safe ports as 
mentioned above, &, in the event of this 
option being exercised, they were to pay a 
small amount of extra freight. After con- 
siderable correspondence between the parties, 
it was finally agreed, on the day before the 
ship s arrived at Philadelphia, that the 
charterers, in exercise of their option, should 
discharge first at Bordeaux & then at Havre. 
•This arrangement, however, was not notified 
by the owners to the master, or by the 
charterers to their factors, & accordingly the 
’master, on arriving at Philadelphia, cabled 
the owners’ agents stating his sailing date, 
& adding that Havre was the only discharg- 
ing port. He subsequently signed bills of 
lading for this port. The owners’ agents, 
on receiving this cable, suspected that a 
mistake had been made, <fc, after various 
communications had passed between the 
parties, the ports of discharge were finally 
verified, & the master was ordered to proceed 
accordingly. It was thereupon contended 
by the owners that there had been no proper 
exercise of the option, as the words “ pro- 
ceed (as ordered on signing bills of lading) 
direct to one safe port ” must be construed 
strictly, & meant that the order had to be 
given to the master while he was in the act 
of signing the bills of lading, & therefore 
could only be given by the factors at Phila- 
delphia : — Held: (1) the charterparty, being 
a commercial document, had to be given a 
reasonable meaning, & the business meaning 
of the words “ as ordered on signing bills of 
lading ” was “ as ordered not later than, 
or before signing bills of lading.” Within a 
reasonable time of the signing of the bills of 
lading there had been an exercise of the 
option in a way which was agreed to by the 
owners ; (2) it was known by all parties that 
a mistake had occurred in notification of the 
ports of discharge, & the charterers were not 
estopped from denying that the destination 
indorsed on the bills of lading was the proper 
destination . — He Arbitration between A/S. 
Tank* of Oslo & Agence Maritime L. 
Strauss of Paris, [1939] 2 All E. R. 685 i 
sub nom. A/S. Tank of Oslo v. Agence 
Maritime L. Strauss of Paris, 55 T. L. R. 
644 ; 83 Sol. Jo. 646 ; affd. [1940] 1 All E. R. 
40. 

1731a. Payment of stevedores at 44 current rates.”] 
— Britain 8.8. Co., Jjtd . v. Bunge & Oo.i 
Ltd. (1929), 46 T, L. R. 40; 73 Sol. Jo. 818; 
85 Com. Cas. 163. 

1750. Add. Annotation : — As to (1) Refd. McAlister 
(or Donoghue) v. Stevenson (1932), 101 L. J. 
P. 0.119. 


1763. Add. Annotation : — Refd. Dreyfus (Louis) & 
Co. v. National SJ9. Co., [1935] 2 K. B. 313. 

1764. After this case add : — 

Frustration of adventure.] — See Contract, 
Vol. XII., pp. 386-392, Nos. 3175-3200, & 
Supp. 

1764a. Rescission — Innocent misrepresentation.] — 

Defts., who had bought a ship without know- 
ing that the British Govt, had given directions 
(which in substance were as compulsory as 
requisition) that she should make a particular 
voyage, chartered her to pltfs. by a charter- 
party containing the statement that she was 
“ now at Liverpool, ready to-morrow,” and 
the following clause : “ Charterers, however, 
take the risk of the steamer being directed to 
perform any special voyage or voyages by 
the British or French Govts.” Defts. entered 
into the contract on the basis ot a repre- 
sentation that the vessel was free, but in 
fact she had been directed by the British 
Govt, to go to Malta with coal. In an action 

* for rescission of the charter on the ground of 

* a misrepresentation which though innocent 

was material : — Held : the clause as to Govt, 
directions applied only to future directions, 
& on the facts the contract had not been 
sufficiently performed to preclude rescission, 
& pltfs. were entitled to succeed. — C om- 
PAGNIE ClIEMIN DE FER PARIS ORLEANS V. 

Leeston Shipping Co., Ltd. (1919), 36 
T. L. R. 68. 

1764b. Cancellation — Option — Time for exercise.] — 

By a charterparty dated Apr. 23, 1937, the 
owners of the B. chartered their ship to pltfs. 
on a time charter. Clause 30 of the charter- 
arty was in the following words : “In case 
apan, Norway, China, U.S.A., or any of the 
great European Powers should become 
engaged in war with any other of these 
countries owners &/or charterers have the 
option of cancelling charterparty.” The B. 
entered upon her service on July 21, 1937, & 
on Apr. 2, 1938, the charterers purported 
to cancel the charter under clause 30, on the 
ground that Japan & China had become 
engaged in war with one another. Hostilities 
between China & Japan commenced in July, 
1937, & by the beginning of Sept. 1937, they 
were engaged in a war within the ordinary 
& popular meaning of that word, & remained 
so engaged throughout the period up to 
Apr. 2, 1938. The owners contended that 
there must be imported into the contract a 
term that the option should be exercised 
within a reasonable time, & that the 
charterers had not exercised it within a 
reasonable time. The charterers contended 
that, on the true construction of clause 30, 
either party was entitled to exercise the 
option at any time during the continuance of 
a war: — Held: (1) the contract must be 
construed on the same principle as that 
applicable to a commercial contract, &, the 
contract being silent as to the period of time 
within which the option must be exercised, 
there must be implied a term that the option 
should be exercised within a reasonable 
time ; (2) a reasonable time for the exercise 
of the option had elapsed before Apr. 2, 1938. 
— Re Arbitration between Kawasaki Kisen 
Kabushiki Kaisha & Belship 8 Co., Ltd., 
Skibsaksjeselskap, [1939] 2 All E. R. 108 ; 
sub nom : Kawasaki Kisen Kabushiki v. 
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Bblships Co., Ltd., Skibakselskap, 100 
L. T. 359 ; 55 T. L. R. 520 ; 83 Sol. Jo. 279. 

1780a. Breach of duty — Broker assuming to charter 
vessel to himself— Ratification of wrongful 
act.] — Pitfs., owners of the D„ instructed 
H., a broker, to procure a charterparty for 
their ship. H. being minded, in breach of 
hie duty as a broker, to make use of the ship 
for his own ends, purported to effect a charter- 
party dated Aug. 9, 1920, between pitfs & 
an export co. of Danzig “ & others ” as 
charterers. This document was signed by 
H. “ as agent only ” for the owners Sc by 
H. u on behalf of the charterers as per separate 
chartering notes.’ * By one of the clauses of 
the document the shipowners were to have 
a lien for all dead freight Sc demurrage at the 
port t of loading. H. had no authority to 
act on behalf of the export co., who knew 
nothing about the transaction. Defts., 
timber merchants in London, bought from 
8. & Co., shippers in Danzig, red wood at a 
price including cost, freight Sc insurance 
from Danzig to London. 8. & Co. engaged 
cargo space for the wood on board the D., 
by means of chartering notes signed by H. 
purporting to act “ by order of the owners.” 
but without their authority, Sc the wood was 
shipped on board the D. at Danzig under bills 
of lading signed by H. purporting to act for 
Sc on behalf of <fc with the authority of the 
master. Each bill of lading incorporated the 
terms, conditions Sc clauses of the so-called 
charterparty of Aifg. 9, among which was the 
above lien clause. The bills of lading were 
indorsed by S. Sc Co. & tendered under the 
contract of sale to defts., who accepted them 
& paid 8. & Co. for the goods. The D. left 
Danzig without a full cargo several days 
after the lay days had expired. When she 
arrived in London the master deposited the 
wood with wharfingers subject to a lien in 
favour of pitfs. for dead freight & demurrage, 
Sc pitfs. brought an action against defts. for 
a declaration that they were entitled to the 
lien : — Held : the lien clause in the document 
of Aug. 9 was incorporated in the bills of 
lading, on the grounds that (1) pitfs., by 
taking the cargo on board their ship & issuing 
bills of lading in respect of it after they knew 
of H.’s breach of duty in assuming to charter 
their vessel to himself, had ratified his act 
<fc so validated the charterparty, Sc (2) the 
incorporation of the lien clause was not in 
any way dependent or contingent upon the 
charterparty being a valid or effective docu- 
ment, for in the absence of a condition to the 
contrary, one document, or part thereof, 
might be incorporated in another, although 
the first document had, of itself, no legal 
effect whatever ; (3) defts. could not support 
a plea in avoidance of circuity of action, 
because it was essential to that plea that the 
amount recoverable by deft, pleading it 
from pltf. in the action in which it was 
pleaded should be the exact amount recover- 
able by pltf. from him ; Sc as 8. & Co. were 
not parties to the action, it could not be 
averred that the damages, if any, recoverable j 
by defts. from 8. Sc Co. for breach of the ] 


contract of sale would be the same in amount 
as the sum recoverable by pitfs. from defts. 
under the terms of the bills of lading, & it 
did not appear that 8. Sc Co. had any cause 
of action against pitfs., whose liabilities 
depended upon the bills of lading. — A kt. 
Ocean v. Harding (B.) Sc Sons, Ltd., [1928] 
2 K. B. 371 ; 97 L. J. K. B. 084 ; 139 L. T. 
217 ; 33 Com. Cas. 277 ; 17 Asp. M. L. 0. 
405, C. A. 

1792. Add. Annotation : — Consd. Cory Sc Son, Ltd. 
v. Dorman, Long Sc Co., [1930] 2 All E. R. 
380. 

1796. Add. Annotations : — As to (1) Retd. The 
Penelope, [1928] P. 180 ; Tatem, Ltd. v . 
Gamboa, [1938] 3 All E. R. 135. 

1800. Add. Annotation : — -Retd. Liesbosch S.S. 
Owners v. Edison S.S. Owners, [1933] A. C. 
449. 

1828a. Representations as to capacity of ship to 
carry specific cargo — Whether conditions 
precedent.] — After protracted negotiations 
pitfs.’ brokers on June 12, 1934, signed on 
their behalf a time charter chartering defts.’ 
tanker for twelve months with the option 
of cancelling it if the vessel was not ready 
by July 15. Pitfs. had asked defts. for 
details of pipe lines Sc heating coils, & re- 
ceived a reply as follows : “ Pipe lines 
350 mm. intake ; 300 mm. outlet ; heating 
coils fitted right at bottom of tanks.” These 
statements were embodied as “ guaranteed ” 
in the charterparty which also contained an 
arbn. clause. Upon inspection it was found 
that these statements were not correct, Sc 
pitfs. cabled their agents not to sign the 
charter, but it had, in fact, already been 
signed, though it was retained in the pos- 
session of such agents. The ship was required 
for the carriage of molasses, for which with 
out certain alterations she was not suitable. 
These alterations were not made, Sc ultimately 
pitfs. refused to take the ship : — Held : 
(1) the charterparty had become a contract 
binding upon the parties ; (2) the representa- 
tions made before the contract was entered 
into had become merged in the contract by 
being embodied therein, Sc the question was 
therefore not one of rescission, but whether 
these representations had become conditions 
recedent for the breach of which pitfs. 
ecame entitled to Sc did repudiate it ; (3) the 
representations, being ” guaranteed,” had 
become conditions precedent, Sc pitfs. had 
properly repudiated the contract. (4) It was 
further contended that once the conclusion 
was reached, that the charterparty became 
binding upon the parties the action should be 
dismissed with costs, as the arbn. clause had 
become operative. The pleadings, it was 
contended, appeared to be framed to deal 
only with the question whether the arbitrator 
had or had not jurisdiction, Sc defts. were not 
entitled to ask for a stay of the action : — 
Held : it being no longer necessary toplead 
conclusions of Taw, the pleading was sufficient 
in law to raise the question whether pitfs. 
were entitled to Sc did repudiate the con- 
tract Sc, if defts. intended to rely upon this 
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contention, they should have applied lor a 
stay of the action under the Arbn. Acts, 
1889-1934, in the ordinary way. — P enn- 
sylvania Shipping Co. v. Compagnie 
National® db Navigation, [1936] 2 All 
E. R. 1167 ; 166 L. T. 294 ; 80 Sol. Jo. 722 ; 
42 Com. Cas. 46. 

1838. Add. Annotation : — Consd. The Kate, [1936] 
P. 100. 

1840. Add, Annotations: — As to (1) Consd. Sul- 
livan v. Constable (1932), 48 T. L. R. 267. 
Refd. Hall v , Brooklands Auto-Racing Club 
(1932), 48 T. L. R. 646. 

1845. Add, Annotation : — Consd. Monroe Bros., 
Ltd. v, Ryan, [1936] 2 K. B. 28. 

1859. Add. Annotations : — Consd. Petros M. Nomi- 
kos, Ltd. v. Robertson, [1938] 3 All E. R. 
249. Refd. Maritime National Fish, Ltd. 
v. Ocean Trawlers, Ltd. (1936), 104 L. J. 
P. C. 88 ; Carras v. London Sc Scottish 
Assurance Corpn., Ltd., [1936] 1 K. B. 
291 ; Kulukundis v, Norwich Union Fire 
Insurttnce Society, [1936] 2 All E. R. 242 ; 
Tatem, Ltd. v. Gamboa, [1938] 3 All E. R. 
136 ; Robertson v. Petros M. Nomikos, Ltd., 
1 1939 ] A. C. 371. 

1865. Add. Annotation : — Generally , Refd. Re 
Kawasaki Kisen Kabushiki Kaisha & 
Belshipb Co., Skibsaksjeb lskap’s Arbn., 
[1939] 2 All E. R. 108. 

1867. Add. Annotation : — Consd. Pennsylvania 
Shipping Co. v, Compagnie Nationale De 
Navigation, [1936] 2 All E. R. 1167. 

1872 .Add. Annotation : — Consd. Monroe Bros., 
Ltd. v. Ryan, [1935] 2 K. B. 28. 

1878. Add. Annotation : — Consd. Monroe Bros., 
Ltd. v. Ryan, [1935] 2 K. B. 28. 

1874. Add. Annotation: — Refd. Monroe Bros., 
Ltd. v. Ryan, [1935] 2 K. B. 28. 

1875. Add. Annotation : — Generally , Refd. Axel 
Brostrom Sc Son v. Louis Dreyfus Sc Co. 
(1932), 38 Com. Cas. 79. 

1878m. To load on or about a certain date — 
Exception of unavoidable hindrances beyond 
owners* control — Delay due to performance of 
subsequent charter with other characterers.] — 
By a charterparty, dated Aug. 2, 1933, 
shipowners chartered the S.S. W. t stated to be 
“ expected ready to load about Sept. 11, 
1933,” to charterers to proceed “ with all con- 
venient speed ” to Hamburg Sc there load 
from the charterers a full Sc complete cargo 
of sugar Sc salt, Sc being bo loaded proceed 
with all convenient speed to Merchants 
Quay, Kilrush, or so near thereto as she 
might safely get. The charterparty con- 
tained exceptions of (inter alia ) any other 
unavoidable accident or hindrances beyond 
charterers' or owners’ control.” On Aug. 31, 
1933, the shipowners chartered the S.S. W 
“ expected ready to load on or about 
Sept. 6/7,” to other charterers, to load a 
cargo of stone at Porthoustock (near Fal- 
mouth) for Felixstowe. The W. arrived at 
Porthoustock on Sept. 7, but owing to bad 
weather was unable to load until Sept. 11, 
with the result that, after discharging at 
Felixstowe, she did not arrive at Hamburg 
until Sunday, Sept. 17, Sc did not commence 
to load until Sept. 18. The shipowners' 
agent at Hamburg on Sept. 6 gave the 
shippers of the sugar Sc salt notice of readi- 


ness to load for Sept. 14. The cargo was 
accordingly brought down to Hamburg in 
barges ready for loading on Sept. 14. Owing 
to the delay in the W, reaching Hamburg 
three days' demurrage was incurred in 
respect of the barges, Sc the vessel arrived 
off Kilrush too late for the spring tides. As 
the charterers urgently required the sugar, 
80 tons were lightered whilst the vessel was 
waiting for the next spring tides. The ship- 
owners sued the charterers to recover the 
balance of the freight. This claim was 
admitted, but the charterers counterclaimed 
for ( inter alia) demurrage on the barges 
at Hamburg Sc lighterage at Kilrush. The 
shipowners relied on the exception in the 
charterparty of Aug. 2 of “ unavoidable . . . 
hindrances beyond . . ♦ owners' control *' as 
excusing the delay of the W. in arriving at 
Hamburg : — Held : the exceptions in the 
charterparty did not apply to matters which 
happened before the snip entered upon the 
charterparty voyage. Sc as the unavoidable 
hindrance beyond the owners’ control, which 
, was relied upon by the shipowners, happened 
upon the voyage on the intermediate charter- 
party of Aug. 3 1 , & not upon the voyage on the 
charter party of Aug. 2, the shipowners could 
not rely upon the exception as a defence to the 
charterers' counterclaim. — Monroe Bros., 
Ltd. v. Ryan, [1935] 2" K. B. 28 ; .104 L. J. 
K. B. 450 ; 153 L. T. 31 ; 51 T. L. R. 361 ; 
79 Sol. Jo. 320 ; 40 Com. Cas. 193, C. A. 

1878b. Special liabilities lrf case of vessel loading In 
October — Vessel loading In November owing 
to repairs.] — Maisol S.S. (Owners) v. Ex- 
porters, Ltd. (1939), 55 T. L. R. 363 ; 83 
Sol. Jo. 73 ; 44 Com. Cas. 120, C. A. 

1879a. Provision of Ice-breakers — Must enable 
vessel to reach loading place.] — Reaps., as 
owners, chartered a steamer to applts. to 
proceed tp Mariupol & load a cargo of coal, 
the charterparty providing, “ In the event 
of the loading port being inaccessible by 
reason of ice on vessel’s arrival at the edge 
of the ice or in case frost sets in after vessel’s 
arrival at port of loading, the charterers 
undertake to provide ice-breaker assistance 
to enable steamer to reach, load at, & leave 
loading port, steamer being free of expense 
for ice-breaker assistance ” : — Held : by this 
clause the charterers undertook to provide 
ice-breaker assistance to enable the steamer 
to reach its loading place, Sc they oould not 
justify their failure to do so on the pretext 
that the ice-breakers were not under their 
control. — Ugleexport Charkow v. Anas- 
tasia S.S. Owners (1934), 161 L. T. 261 ; 60 
T. L. R. 361 ; 78 Sol. Jo. 297 ; 39 Com. Cas. 
238 ; 18 Asp. M. L. C. 482, H. L. ; agg. S. C. 
sub nom. Anastasia S.S. Owners v.tJgleex- 
port Charkow (1933), 149 L. T. 342, C. A. 

Annotations : — Consd. Danneberg v. White Sea Timber 
Trust. Ltd. (1935), 68 T. L.TL 6. Refd. Sangnineti Fn 
David© v. Ugleexport of Bfosoow (1983), 150 L. T. 140 ; 
Akt toe Steam v. Arooa, Ltd., Aktiee Qnrasgaard r. Arooa, 
Ltd. (1933), 39 Oom. Oaa. 158 ; Ugleexport of Moscow 
«. Sanguine ti (Andrea) Davide of Genoa (1935), 40 Oom. 
Cas. 309 ; A/S Kendal v. Arooa, Ltd., [1937] 3 All E. R. 577. 

1879b. .] — Applt., as owner, chartered 

the steamship B. to resps. to convey a cargo 
of coal from Russia to Italy, the charterparty 
providing : — 

“ In the event of the port of loading being 
inaccessible by reason of ice on vessel's 
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arrival at Kertch if loading at Mariupol or 
BerdjanBka or at the edge of ice if loading 
at Nicolaieff or Theodosia, or in case frost 
sets in after vessel’s arrival at loading port, 
the charterers undertake to provide ice- 
breaker to enable steamer to reach load at 
& leave the said port, steamer being free of 
expense for ice-breaker. Captains must 
follow official instructions issued by autho- 
rities for vessel convoyed by ice-breakers 
through the ice.” 

The charterers nominated Mariupol as the 
port of loading, & the E . proceeded to Kertch, 
Sc the authorities decided that the ice-breaker 
should escort her with three other ships in 
a convoy. The E. was delayed several weeks 
in arriving at Mariupol by the conditions of 
weather & ice which supervened unexpectedly 
after the convoy started. The shipowner 
claimed damages for delay & contended, 

“ (a) that the ice clause imposed on the 
charterers an obligation to provide an ice- 
breaker for the exclusive service of the 2?., 
& that if the obligation had been complied 
with E. would have reached Mariupol with- 
out delay ; (b) that the charterers were 

responsible for the delay of the E . on transit 
from Kertch to Mariupol while the ice- 
breaker was engaged in ice-breaking for other 
vessels of the convoy & not for the E .” On 
a case stated by an umpire : — Held : the 
ice clause imposed an obligation on the 
charterers to make arrangements for the ser- 
vices of an efficient ice-breaker to be given 
to the E. in such manner as in the circum- 
stances of weather & ice existing & to be 
reasonably anticipated would enable that 
vessel, apart from accidents, to reach her 
loading port without undue delay ; & that, 
as the umpire had found as a fact that the 
provision of the ice-breaker to assist the E. 
together with three other vessels in a convoy 
was in accordance with this obligation, the 
shipowner’s claim failed ; but, on appeal : — 
Held ; the case must be remitted to the umpire 
for reconsideration Sc restatement in view of 
recent decisions of the cts. — Sanguineti 
(Andrea), Fu Davtoe of Genoa v. Ugleex- 
port OF Moscow (1934), 60 T. L. R. 407 ; 
78 Sol. Jo. 307 ; 39 Com. Cas. 248, C. A. ; 
affd. y sub nom. Uglbexport of Moscow v. 
Sanguineti (Andrea) Davide of Genoa 
(1935), 40 Com. Cas. 309, H. L. 

Annotation : — Reid. Akties Steam v. Arcoa, Ltd., Akties 
Bruuagaard c. Arcoa, Ltd. (1933), 39 Oom. Cas. 158. 

1879c. Assistance outside port limits.] — 

Reaps., as owners, chartered a steamer to 
applts. to take a cargo of timber in winter 
from Leningrad to Hull, the charterparty 
providing : “ Charterers to supply the 

steamer with ice-breaker assistance if re- 
quired by the captain to enable her to enter 
or leave port of loading free of ail expenses 
to the owners. . . . Ice-breaker assistance to 
be rendered within forty-eight hours after 
steamer’s arrival at the ice edge or readiness 
to leave the port of loading. Any time lost 
in waiting ice-breaker beyond forty-eight 
hours after readiness to proceed tq be for 
charterers’ account ” : — Held : the obliga- 
tion extended not merely to the boundary 
of the port but to the point where the ship 
would oe clear of the ice Sc able to proceed 
on her voyage, A the convoy system could be 
justified only so. far as it could be reconciled 


with the paramount obligation to have regard 
both to the safety Sc to the despatch of the 
ship. — R ussian Wood Agency, Ltd. v. 
Dampskibsselskabet “ Heimdal ” (1934), 
151 L. T. 201 ; 60 T. L. R. 861 ; 78 Sol. Jo. 
297 ; 39 Oom. Cas. 238 ; 18 Asp. M. L. C. 
482, H. L. ; affy. S. C. sub nom . Dampsribs- 
SEL8KABET HEIMDAL V. RUSSIAN WOOD 
Agency, Ltd. (1933), 149 L. T. 342, C. A. 

Annotations : — As to (1) Reid. Aktiea Steam v. Arcos, Ltd. 
(1933), 149 L. T. 428. Generally, Reid. Sanguineti Fu 
Daride v. Ugleexport of Moscow (1933), 150 L. T. 140. 

1879d. Damages for injury.] — A charter- 

party provided that the charterers should 
supply the ship with ice-breaker assistance, 
if required by the captain, to enable her to 
enter or leave the loading port, & that the 
captain should notify the port authorities 
in due time of readiness to enter or leave the 
port, ice-breaker assistance to be rendered 
within forty-eight hours after arrival at the 
ice edge or readiness to leave, as the case 
might be, any time lost in waiting for assist- 
ance beyond forty-eight hours after readiness 
to proceed to be for charterers’ account : — 
Held: (1) a notice given by the ship on 
Dec. 23, that she expected to arrive at the 
ice edge on Dec. 27, was a sufficient notifica- 
tion to impose on the charterers the duty to 
have an ice-breaker ready to assist her within 
forty-eight hours of her arrival; (2) there- 
after it was the duty of the charterers to 
have an ice-breaker in attendance until the 
ship was clear of the ice ; (3) the owners 
were entitled to damages for injury sustained 
by the ship during a period when she was 
left in the ice without ice-breaker assistance. 

(4) A portion of the timber loaded into 
the ship was coated with ice & snow, whereby 
its bulk was increased <fc the quantity which 
the ship could carry was reduced : — Held : 
the ship was entitled to dead freight in respect 
of the reduction in her carrying capacity so 
caused. — Akties. Steam v. Arcos, Ltd. 
(19331,149 L. T.428; affd., 39 Com. Oas. 168 ; 
18 Asp. M. L. <J. 409, C. A. 

Annotations : — As to (2) Reid. Sanguineti Fu Daride v . 
Ugleexport of Moscow (1933). 160 L. T. 140. Generally, 
Reid. A/S Rendal v. Arcos, Ltd., [1930] 1 All E. 11. 623. 

1879e. Sufficiency of notice.] — A kties. Steam 

v. Arcos, Ltd., No. 1879d, ante. 

1879f. Undertaking to “ arrange for provision 

of Ice-breaking assistance.] — llesps., as 
owners, Chartered a steamer to applts. to 
proceed to Leningrad Sc load a cargo of timber 
for carriage to Antwerp. Having regard to 
earlier decisions on the question of the pro- 
vision of ice-breaker assistance, the present 
charterparty provided : “ (1) In the event of 
the port of loading being inaccessible by 
reason of ice or in case ice sets in after vessel’s 
arrival at port of loading the charterers 
undertake to arrange for the provision by 
the port authorities of ice-breaker assistance 
if required by the captain free of expense to 
the steamer, the steamer complying with 
official instructions & rules issued dv the 
authorities concerning ice-breaker assistance. 
... (4) Charterers shall not be responsible for 
any loss of time during passage through ice 
Sc/or any loss or damage caused to the steamer 
by ice, or for any detention on passage through 
ice ” : — Held : under clause 1 the charterers 
must provide ice-breaker assistance which 
was reasonably continuous from the moment 
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when the ship entered the ice, & under 
clause 4 the charterers were only protected 
from liability for loss of time & for damage 
while ice-breaker assistance was being 
rendered under the terms of the charterparty. 
— Danneburg v. White Sea Timber Trust, 
Ltd. (1935), 154 L. T. 25 ; 52 T. L. R. 5 ; 
79 Sol. Jo. 796 ; 41 Com. Cas. 60 ; 18 Asp. 
M. L. C. 542, C. A. 

1879g. Failure to provide — Damage- to vessel 

— Liability of charterer.] — Liability of 
charterers to shipowners for damage to vessel 
due to insufficient ice-breaker assistance, in 
breach of the charterparty. — A/S. Dux v. 
Arcos ; A/S. Standard v. Arcos (1935), 52 
LI. L. R. 250. 

1879h. Detention — Effect on demurrage 

& lay days.] — Where a steamer was detained 
by ice owing to failure of the charterers to 
provide ice-breaking assistance : — Held : 
charterers were entitled to take credit for 
lay days & time on demurrage not used. — 
Britain S.S. Co., Ltd. v. Donugol of 
Charkoff (1932), 44 LI. L. R. 123. 

1879]. Notice of claim for damage — Effect of 

reservation of right to claim.] — A steamship 
was chartered by Arcos, Ltd., of London, 

* “ for Exportles, Moscow,*’ in terms of a 
Chamber of Shipping “ Bo’twood ” charter- 
party, which contained a ciause binding the 
charterers to supply the steamer with con- 
tinuous ice-breaker assistance, & a provision 
that notice of claims must be given within 
twelve months of the date of the vessel’s 
arrival at final port of discharge. As a 
result of breach of the ice clause by the 
charterers, the steamer was damaged. 
The owners intimated a claim for demurrage 
arising out of the delay caused by the ice, & 
the claim was dealt with by the Russian 
Trade Delegation at Oslo, as agents for 
Exportles, Moscow. The owners also in- 
timated that they reserved their right to 
claim for compensation in respect of ice 
damage, but no further notice or claim was 
given within the twelve months : — Held : 
U) the reservation by the owners of their 
right to claim in respect of the ice damage 
was a sufficient notice of claim within the 
charterparty ; (2) adequate notice was given 
to the charterers through the agency of the 
Russian Trade Delegation at Oslo ; (3) such 
a notice was in effect a notice to Exportles. — 
A/S Rendal v . Arcqs, Ltd.; [1937] 3 All 
E. R. 577 ; 106 L. J. K. B. 756 ; 157 L. T. 
485 ; 53 T. L. R. 953 ; 81 Sol. Jo. 733 ; 43 
Com, Cas, 1, H. L. 

1879k. Service on agent — Proof of 

agency.]— A/S Rendal v . Arcos, Ltd., 
No. 1879j, ante. 

18791. “ Safely aground.”] — This was an action 
for damages instituted by the owners of the 
tanker P. against the owners & managers of 
an oil wharf at Boston (Lines.) & of the berth 
adjacent thereto, & against the charterers of 
the P, under a charterparty which provided 
inter alia that the P. was “ to proceed to 
Boston (Lines.) or so near thereto as she can 
safely get (safely aground) ” in respect of 
damage alleged to have been sustained by the 
P. at the said berth, & of the loss of freight 
resulting from the vessel’s inability to com- 
plete her loading thereat. Against the first 
defts., pltfs. alleged negligence & breach of 
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contract & (or) warranty, contending (a) that 
the first defts. had improperly invited the 
P. to occupy the said berth when they knew 
or ought to have known that it was not safe 
for the P. to lie in, & (6) that by so inviting 
the P. for reward, they had impliedly war- 
ranted that the said berth was safe & fit for 
the P. to occupy. As to the second defts., 
pltfs. said it was agreed by the charterparty 
that the ship should proceed to Boston or as 
near thereto as she oould safely get (safely 
aground) & there load her cargo, & that by 
ordering the P. to the said berth the second 
defts. had expressly &/or impliedly war- 
ranted that the P. could lie safely aground 
in the said berth ; that in fact the said 
berth was unsafe for the P. to lie in, & that 
therefore the second defts. had committed 
a breach of the said warranty. Both defts. 
denied liability, & the first defts. counter- 
claimed for damages in respect of damage 
done to their berth & to their mooring lines, 
alleging that the said damage was due to the 
negligence of those on board the P., in that 
they’ had moored the vessel improperly & in 
an improper position. The ct. found that P. 
was moored to the wharf, which had a jetty 
& piling, under the general directions of the 
first defts. ; that she lay with a slight angle 
out forward from the Jetty & that this was 
not corrected ; that after the ship took the 
ground she had a slight list to starboard ; her 
forward part gradually slipped away, & her 
forward moorings, & later one of her wires 
aft, parted so that she pivoted on her stern 
& lay aground at a substantial angle to the 
jetty, whereby she sustained serious bottom 
damage ; that as regards the berth, work 
had been done upon it during July to clear 
it for the P. ; that the previous history of 
the berth had not given the first defts. any 
warning that such an accident would be 
likely, & that the first defts. had warned those 
in charge of the ship that she was lying in an 
improper position : — Held : on the above 
findings : (1) although a ship lying at an 

angle when moored would be more likely 
to slip than if tight up, & a careful master 
ought to manage his mooring ropes so as to 
keep the ship parallel & close up to the jetty, 
the mere fact that the vessel took the ground 
with a slight angle outward did not indicate 
negligence on the part of those in charge of 
her ; (2) the accident was caused by the 

inability of the berth to hold up the ship as 
she lay slightly angled out, & that, as the 
first defts. did not warrant the safety of the 
berth & took all reasonable steps to make it 
safe, they were not liable ; (3) the second 
defts., as charterers, had no more knowledge 
about the fitness of the berth than pltfs., & 
they had given no express warranty, & no 
warranty could be implied from the terms of 
the charterparty, that the berth was safe. 
Pltfs.’ claim against both defts. & the first 
defts.* counterclaim were dismissed, no order 
being made as to the costs. — The “ Pass of 
Leny” (1936), 155 L. T. 421; 19 Asp. 

M. 1^. C. 23. 

1898a. “ Heavy grain ” — Option to ship other 
cargo— Expense of discharge.] — A steamer 
was chartered for a cargo of “ heavy grain ” 
— i.e. wheat, maize, & rye, the charterers to 
have the option of shipping other lawful 
merchandise, & the extra expense of dis- 
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charging “ Buch merchandise ” over that of 
discharging heavy grain was to be paid by 
the charterers. Part of the cargo shipped 
consisted of lawful merchandise other than 
heavy grain, & part of the optional cargo 
cost more, & part less, to discharge than 
heavy (pain, the total cost of discharging 
the optional cargo being more than in the 
case of heavy grain : — Held : the only extra 
expense which the shipowners were entitled 
to recover was the extra expense of dis- 
charging the optional cargo as a whole, & 
anything saved in discharging part must be 
set off against the extra expense for the rest. 

— Woodfield Steam Shipping Co., Ltd. v. 
Bunge y Born Industrial op Buenos 
AYRES (1933), 49 T. L. R. 188 ; 77 Sol. Jo. 04. 

1899. Add. Annotation : — Refd. The Erik Boye 
(1929), 142 L. T. 335. 

1905. Add. Annotation : — Consd. Angfartygs A/B 
Haifdan v. Price & Pierce, Ltd., [1939] 3 
All E. R. 672. 

1906a. Expenses of discharge.] — Applt., as owner, 
chartered to resps. a steamer to bring a 
cargo of wheat, maize, or rye from Argentina, 
the charterparty providing, “ Charterers have 
the option of snipping other lawful mer- 
chandise. . . . All extra expenses in . . . 
discharging such merchandise over heavy 
grain to be paid by charterers.” The steamer 
loaded a cargo of wheat, oats, bran, & cotton- 
seed & peanut cake, & was ordered to St. 
Nazaire, where the cost of discharging wheat 
Sc maize was less than the cost of discharging 
rye. Wheat, maize, Sc rye were all ueavy 
grain, but substantially the port of St. 
Nazaire did not deal with cargoes of rye from 
oversea. The shipowner claimed from the 
charterers the extra expense in discharging 
the cargo, other than wheat, over the expense 
of discharging an equivalent weight tonnage 
of wheat or maize, but the charterers con- 
tended that as they had the right to ship 
rye the equivalent weight tonnage to be 
used in the calculation was that of rye & 
not of wheat or maize : — Held ; the char- 
terers were liable only for the extra expense 
beyond what they could have caused the 
shipowner to incur if they had shipped a 
cargo of rye. — Lykiardopulo v . Bunge y 
Born, Ltd., [1934] 1 K. B. 080 ; 103 L. J. 

K. B. 277 ; 149 L. T. 46 ; 49 T. L. R. 294 ; 

18 Asp. M. L. C. 399. 

1920. Add. Annotation: — As to (1) Consd. Ang- 
fartygs A/B. Half dan v. Price & Pierce, Ltd., 
[1939] 1 All E. R. 322. 

1920a. Deficiency due to customary mode of load- 
ing.] — By a charterparty in the Baltwood 
form defte. chartered from the pltfs. a steam- 
ship of the carrying capacity of about 750 
standards of timber, which was to be loaded 
With a full Sc complete cargo of timber. The 
ship was loaded with about 727 standards. 
She was well stowed, & fully loaded in the 
sense that she could not hold any more timber 
or any more broken stowage. The com- 
osition of the cargo was : shipped loose, 

25 standards, slatings, 77 standards, laths, 

80 standards, weatherboards, 119 standards, 

Sc sawn boards, 176 standards. The weather- 
boards Sc the sawn boards were bundled. 

It Was contended that the bundling of the 
weatherboards & the sawn boards was con- 
trary to the provisions of the contract. It 

J.s. 19 


was also contended that there was an over- 
riding duty to deliver a full & complete 
cargo* Sc that the bundling of the timber had 
prevented the cargo from being a full Sc 
complete one. The claim was for dead 
freight in respect of about 30 standards : — 
Held : (1) the charterparty dealt with a full 
& complete cargo of specified goods, & what, 
with relation to those goods, would be “ a 
full Sc complete cargo,” was a question to be 
determined when the nature of those goods 
was ascertained Sc the usual methods of 
loading them established ; (2) where, in 

relation to a particular class of goods, there 
is more than one usual method of loading, Sc 
the obligation is to load a full & complete 
cargo, it is open to the charterers to load in 
either of the ways in question, Sc if the ship- 
owner wishes to exclude the charterer from 
using a particular method, he must do so in 
express language ; (3) if one finds what is the 
usual method of stowage, the words “ a 
full & complete cargo ” do not prevent the 
method of stowage does not affeot the result ; 
(4) a full Sc complete cargo had been delivered 
within the meaning of the charterparty. — 
Angfartygh A/B. Haled an v. Price Sc 
}>iEiiCE, Ltd., [1939J 3 All E. R. 072 ; 83 
Sol. Jo. 071, O. A. 

1933. Add. Annotation: — Consd. Dreyfus- (Louis) 

& Co. v. National S.S. Co., [1935] 2 K. B. 313. 

1933a. .]— Where a ship has been chartered 

to carry goods, in the absence of any pro- 
hibition, express or implied, in the charter- 
party, the shipowners are entitled to carry 
passengers if they can do so consistently with ^ 
their obligations to the charterers. 

Pltfs. chartered a ship belonging to defts. 
to carry grain from the River Plate to Euro- 
pean ports. A clause in the charterparty 
provided : “ The charterers are to have the 
full reach & burthen of the steamer including 
’tween & shelter decks, bridges, poop, etc. 
(provided same are not occupied by bunker 
coals &/or stores) ” : — Held : the clause 
applied to cargo space only. It did not 
preclude the shipowners from carrying pas- 
sengers. — Sociedad Anonima Commercial 
de Esportacion e Importacion (Dreyfus 
(Louis) Sc Co.) v. National 8.8. Co., [1935] 

2 K. B. 313; 104 L. J. K. B. 529 ; 153 
L. T. 180 ; 51 T. L. R. 461 ; 79 8ol. Jo. 464 ; 
40 Com. Cas. 302. 

1942. Add. Annotation : — Refd. AngfaHygs A/B 
Haifdan v. Price Sc Pierce, Ltd., [L939J I 
AU E. R. 32i. 

1958. Add . Annotation: — As to *4) Refd. Akt. 
Ocean v . Harding, [1928] 2 K. B. 371. 

1968. Add. Annotation:— Refd. Widnes Foundry 
(1925), Ltd. v . Cellulose Acetate Silk Co. 
(1931), 47 T. L. R. 373. 

1971. Add . Annotation : — Refd. Widnes Foundry 
(1925), Ltd. v . Cellulose Acetate Silk Co., 
[1931] 2 K. B. 393. 

1977a. Provision giving charterers benefit of 
owners* Insurance.]- By a time charter the 
charterers agreed to load a cargo at their own 
expense subject to the supervision of the 
captain. The charterparty contained a pro- 
vision that, in the event of damage to the 
cargo, the shipowners would give the 
charterers the benefit of their insurance, 
so far as the rales of the insurers allowed. 
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Damage was caused to a cargo of grain 
through the stowage of a quantity of un- 
seasoned timber on top of it. The ship- 
owners paid a sum of £101 in respect of that 
damage to the holders of the bills of lading, 
Sc in the present proceedings they claimed 
that sum from the charterers. The char- 
terers resisted this claim, on the ground that 
they were not liable, as the shipowners were 
bound to give them the benefit of their 
insurance. Against this, it was contended 
that the rules of the insurers did not allow 
this, as those rules provided that the insurers 
could recover from third parties any damages 
due to “ such neglect,” Sc that no assign- 
ment of the cover to charterers or any other 
person should be deemed to bind the 
insurers : — Held : (1) the words “ under the 
supervision of the captain ” did not shift 
the liability for improper stowage to the ship- 
owners ; (2) the words “ as far as the club 
rules allow ” rendered inoperative the clause 
giving the charterers the benefit of the owners’ 
insurance, since the rules provided that the 
insurers were entitled by way of subrogation 
to enforce the insured’s rights against third 
parties including charterers . — Re Arbitration 
between Court Line, Ltd. Sc Canadian 
* Transport Co., Ltd., [1939] 2 All E. R. 
701 ; sub nom. Court Line, Ltd. v. Cana- 
dian Transport Co., Ltl ., 160 L. T. 621 ; 
55 T. L. R. 756 ; 83 Sol. Jo. 475 ; 44 Com. 
Cas. 223, C. A. 

1985. Add. Annotation : — As to (1) Refd. Vande- 
pitte v. Preferred Accident Insurance Co. of 
New York, [1933] A. C. 70. 

2001. Add. Annotations: — As to (2) Refd. Bentall, 
Horsley & Baldry v . Vicary, [1931] 1 K. B. 
253. Generally , Refd. Trollope (Geo.) & 
Sons v. Martyn Bros., [1934] 2 K. B. 436. 

2006. Add. Annotations : — Refd. Gaze W. H. & 
Sons v. Port Talbot Corpn. (1929), 93 J. P. 
89; Bentall, Horsley & Baldry v. Vicary 
[1931] 1 K. B. 253. 

2023. Add. Annotation : — Refd. Vandepitte v. 
Preferred Accident Insurance Co. of New 
York, [1933] A. C. 70. 

2030. Add. Annotation : — As to{ 1 ) Refd. Admiralty 
Comrs. v. Valverda Owners, [1938] A. C. 
173. 

2042. Add. Annotation : — Consd. Cory & Son, Ltd. 
v. Dorman, Long Sc Co., [1936] 2 All E. R. 
386. 

2050. Add. Annotation : — Consd. Cory & Son, Ltd. 
v. Dorman, Long & Co., [1936] 2 All E. R. 
386. 

2056a. Second voyage In addendum.] — A time 

charter was entered into for a voyage in 
ballast from an East Coast port to Archangel 
to load, & thence to the River Plate. By an 
addendum the vessel was first to carry 
cargo from Leningrad to the East Coast port : 
— Held : the voyage contemplated by the 
addendum was separate & distinct from the 
charter 4 voyage. — Anglo -Celtic Shipping 


Co., Ltd. v. Anglo-Soviet Shipping Co., 
Ltd. (1932), 43 LI. L. R. 295. 

2059. Add. Annotation : — Refd. Istros S.S. Owners 
v. Dahlstroem (F. W.) Sc Co., [1931] 1 K. B. 
247. 

2059a. Express exception In charterparty.] — 

By a charterparty in the form known as the 
Baltic & White Sea Conference Uniform Time 
Charter it was agreed between the owner of a 
steamship & charterers that the steamship 
should be taken on time charter by the 
charterers on terms Sc conditions which 
included : “ Clause 8 : Captain to prosecute 
all voyages with utmost dispatch. . . .” 
“ Clause 10 : . . . Should steamer be driven 
into port, or to anchorage, by stress of 
weather . . . causing detention to steamer, 
time so lost Sc expenses incurred shall be for 
charterers’ account, even if caused through 
fault or want of due diligence by owners’ 
servants.” “ Clause 12 : Owners only to 
be responsible . . . for delay during the 
currency of this charter ... if such delay 

4 . . . has been caused by want of due diligence 

on the part of owners or their manager, in 
making steamer seaworthy & fitted for the 
voyage, or any other personal act, or omission, 
or default of owners or their manager. 
Owners not to be responsible in any other 
case, nor for damage or delay whatsoever & 
howsoever caused, even if caused by neglect 
or default by owners’ servants.” During a 
voyage under the charterparty the captain, 
owing to bad weather, put into three harbours 
or sheltering places. The charterers having 
alleged that the captain had failed to prose- 
cute his voyage “ with utmost dispatch ” 
within clause 8 of the charterparty Sc having 
claimed an allowance of hire in respect of the 
delay, recourse was had to arbn. The 
umpire found that there was nothing to 
justify the captain in putting into the 
harbours or sheltering places which he 
entered, that he had not prosecuted the 
voyage “ with utmost dispatch ” Sc that 
delay had been caused thereby, but that the 
delay had not been caused by any “ personal 
act, or omission, or default ” of the owner 
or his manager within clause 12. The award 
having been stated in the form of a special 
case : — Held : the owner was protected from 
liability for the delay by the provisions of 
clause 12 of the charterparty which, while not 
qualifying the duty to prosecute all voyages 
with utmost dispatch, placed on the captain 
by clause 8, afforded the owner a defence in 
such an action as the present. — Istros, S.S. 
Owner v. DaUlstroem (F. W.) Sc Co., 
[1931] 1 K. B. 247 ; 100 L. J. K. B. 141 ; 
144 L. T. 124 ; 36 Com. Cas. 65 ; 18 Asp. 
M. L. C. 177. 

% 

2064. Add. Annotation : — Consd. Hall Bros. S.S. 
Co. v. Young, The Trident, [1939] 1 K. B. 
748. 

2073a. Re-delivery before expiration of period of 
hire — Calculation of amount repayable.] — 


PART VII. SECT. 2, SUB-SECT. 21.— 
A. 

2028 I. What amounts to — Dependent 
on construction of charterparty .) — By 
the charterparty In suit it was provided 
inter alia : 44 the owner will let & the 
charterer will take, for the purpoee of 


towing fiats & barges, the steam launch 
Srikrishna . . . for a period of six 
months certain . . . provided that the 
charterer shall not ply the vessel . . . 
in salt water, nor use the same for any 
other purpose than towing flats & 

n without the consent In writing 
owner : — Held : in the absence 

on 


of any other provision contradictory 
to it, the agreement amounted to a 
demise of the vessel & the charterers 
were liable for negligence on the part 
of the master & crew. — Varaja lap 
& Co. v. Ranadaprasad Shaba (1935), 
I. L. R. 63 Calc. 53.— IND. 
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Chellew Navigation Co., Ltd. v. A, R. 
Appelquist Kolimport A. G., No. 3092a, post . 

2073b. Hire dependent on deadweight capacity — 
Necessity lor notice of capacity.] — A charter- 
party provided that the charterers should 
pay for the use & hire of the chartered ship 
3s. 9 d. per ton on deadweight as ascertained 
on delivery from builders’ yard, that the 
payments for hire should be made in London 
in cash monthly in advance, & that failing 
the punctual & regular payment of hire the 
owners should be at liberty to withdraw the 
ship from the service of the charterers. 
The chartered ship arrived at her loading port 
on Apr. 13, 1937. The charterers’ agent 
accepted the ship & requested the master 
to begin loading at once, which he did. No 
statement of the ship’s deadweight had been 
delivered by the shipowners to the charterers, 

& the latter did not pay the first month’s 
hire until 7 p.m, on the evening of Apr. 15, 
when they sent a cheque to the shipowners 
in payment of the first month’s hire & other 
matters. But the shipowners returned the 
cheque on the ground that it was out of time, 

& they gave notice withdrawing the ship from 
hire. Arbn. proceedings followed, & the 
question for tne ct. was whether the ship- 
owners were entitled to withdraw the ship 
from the service of the charterers. 

Branson, J., held that there must be 
implied into the charterparty an obligation 
on the shipowners to inform the charterers 
of that which was within their knowledge & 
not within the knowledge of the chari ivers — 
namely, the correct amount of the dead- 
weight capacity of the ship — to enable the 
charterers to put themselves in a position to 
discharge their obligation to pay the hire due 
under the charterparty, & that, as no such 
information was given by the shipowners to 
the charterers until after the date relied on 
by the shipowners as the date on which they 
claimed to be entitled to withdraw the ship 
from hire, they were not justified in with- 
drawing the ship from the service of the 
charterers : — Held : by the Ct. of Appeal, 
the principle that there must be implied into 
a contract an obligation on the one party to 
inform the other party of that which was 
within his knowledge & not within the know- 
ledge of the other party, in order to enable 
the other party to discharge his obligation 
under the contract, was a general principle & 
applied to all contracts, & was not confined 
to contracts as between landlords & tenants 
with regard to repairs. — Kawasaki Kisen 
Kabushiki Kaisha v. Bantham S.S. Co., ; 
Ltd., [1938] 2 K. B. 790 ; [1938] 3 All E. It. 
090 ; 107 L. J. K. B. 004 ; 159 L. T. 432 ; ; 

54 T. L. R. 1095 ; 82 Sol. Jo. 623 ; 43 Com. 
Cas. 355, C. A. 

2079a. Ship damaged — Improper loading by char- 
terer.] — A steamer belonging to reaps, was 
chartered by applts. under a time charter- , 
party which provided ( inter alia) ; (a) that 
the steamer should be employed in lawful 
trades between good & safe ports where she 
could lie always afloat or safe aground J 
where steamers of similar size & draft were 
accustomed to lie aground in safety ; ( b ) that 
the charterers should indemnify the owners 
against all consequences or liabilities arising 
from the captain’s complying with the orders 
of the charterers ; & (cl that the charterers 
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should be responsible for loss or damage 
caused to the steamer or the owners by 
improper loading. In the events which 
happened the steamer was damaged in con- 
sequence of having been loaded at an unsafe 
berth <fc was off hire for some weeks under 
repair. Resps. claimed hire for the period 
during which the steamer was under repair ; 
applts. contended that no hire was due & 
counterclaimed in respect of hire overpaid & 
other matters. The dispute was referred to 
arbn., & the umpire awarded, subject to 
the opinion of the ct. on a special case, in 
favour of the shipowners, the present resps. 
On argument of the special case before 
MacKinnon, J., the award was confirmed, & 
the charterers now appealed to the Ct. of 
Appeal : — Held : dismissing the appeal, per 
Greer, L.J., (i) if it were necessary a term 
must be implied in the charterparty extending 
the provision that the steamer must only 
be employed between safe ports to include a 
provision that she must only be loaded at 
safe berths in those safe ports ; (ii) as the 
steamer had in fact been loaded at an unsafe 
berth she had been loaded at a berth which 
was outside the limits within which the 
owners had agreed that she should be em- 
ployed & the charterers were therefore not 
entitled to rely on clauses inserted in the 
charterparty for their benefit ; (iii) as the 
master had obeyed the orders of the charterers 
in loading at an unsafe berth the charterers 
were bound by the charterparty to indemnify 
the owners against the consequences thereof ; 
(iv) the charterers were responsible for the 
damage to the steamer & the loss to the 
owners because the steamer had been im- 
properly loaded within the meaning of the 
charterparty ; per Slesser, L.J., a term 
must be implied in the charterparty that the 
steamer must only be loaded at safe berths, 
& as this term had been broken by the 
charterers they were responsible for the 
consequences ; per Maugham, L.J., (i) the 
expression “ safe port ” does not include a 
safe berth within that port, & the suggested 
implied term in the charterparty could not 
therefore be implied ; (ii) there was no finding 
by the umpire that the berth at which the 
steamer was loaded was in fact unsafe, or 
that it was selected by the charterers. 
The case ought, therefore, to go back to the 
umpire for further consideration & restate- 
ment. — Lknsen Shipping Co., Ltd. v. Anolo- 
Soviet Shipping Co., Ltd. (1935), 40 Com. 
Cas. 320, C. A. 

2086. Add. Annotation : — Refd. Tatem, Ltd. v. 
Gamboa, [1939] 1 K. B. 132. 

2091. Add. Annotation : — As to (1) Expld. & Apld. 
Tynedale Steam Shipping Co. v. Anglo- 
Soviet Shipping Co., [1930] 1 All E. R. 389. 
Generally , Refd. Court Line, Ltd. v. Dant <fc 
Russell Inc., [1939] 3 All M. R. 314. 

2094. Add. Annotation : — Consd. Tynedale S.S. Co. 
v. Anglo-Soviet Shipping Co. (1935), 51 
T. L. R. 539. 

2099a. Ship partially prevented from unloading 

— Loss of foremast.] — The “ Baltime ” Charter 
of 1920 includes the following clauses : 
“ . . . the owners to maintain the steamer 
in a thoroughly efficient state in hull & 
machinery during service ; . . . the steamer 
to be fitted & maintained with winches & 
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derricks ; ... in the event of loss of time 
. . . caused by . . . accident preventing the 
working of the steamer & lasting more than 
24 consecutive hours, hire to cease from 
commencement of such loss of time until 
steamer is again in efficient state to resume 
service/* The steamer was damaged & lost 
her foremast to which the forward winches 
were attached. Discharge was delayed some 
six days & shore cranes & floating craft were 
hired oy the charterers to give assistance : — 
Held : in the absence of an express or implied 
request by the owners for assistance they were 
not liable to repay to the charterers the sums 
paid for the hire of the shore cranes & floating 
craft ; on a proper construction of the 
charterparty the cesser of hire clause had 
been put into operation by the delay, & the 
shipowners’ right to be paid hire ceased in 
respect of the time occupied in discharge ; 
in construing a standard charterparty of this 
nature it must be assumed that it was drawn 
& its terms settled with full knowledge of 
the cases reported prior to the time the docu- 
ment was settled, & was intended to be con- 
strued & ought to be construed in the light 
of those cases. — T ynedale Steam Shipping 
C o., Ltd. v . Anglo-Soviet Shipping Co., 
Ltd., [1936] 1 All E. R. 389 ; 154 L. T. 414 ; 
62 T. L. R. 304 ; 80 Sol. Jo. 224 ; 41 Com. 
Cas. 206 ; 19 Asp. M. L. C. 11, C. A. 

2101. Add. Annotation : — Consd. Tynedale Steam 
Shipping Co. v. Anglo-Soviet Shipping Co., 
[1936] 1 AU E. R. 389. 

2104a. Damage sustained before making of 

charterparty.] — A time charterparty con- 
tained the following cesser clause : “In 
the event of loss of time from deficiency of 
men or stores, breakdown of machinery, 
whether partial or otherwise, collision, strand- 
ing, fire in ship & (or) cargo, damage or inter- 
ference by authorities preventing the working 
of the vessel for more than twelve running 
hours, the payment of hire shall cease until 
she be again in an efficient state to resume her 
service at the place where the accident 
occurred. . . .” After the steamer came on 
hire she went into dry dock for four days to 
repair damage which she had sustained in 
collision before coming on hire. The owners 
allowed the charterers four days’ hire, & 
claimed to recover the amount so allowed from 
the defts. in the collision action : — Held : 
the above cesser clause applied to damage 
arising before as well as aiter the making 


of the charterparty ; the charterers were 
entitled to deduct four days’ hire ; ' & the 
owners were entitled to recover the amount 
so deducted from the defts. as damages for 
loss of use of their steamer. — The Essex 
Envoy (1929), 141 L. T. 432; 86 Com. Cas. 
61; 18 Asp. M. L. 0. 64. 

2111. Add. Annotation : — Refd. Kawasaki Kisen 
Kabushiki KaiBha v. Bantham S.S. Co., 
[1938] 1 All E. R. 671. 

2112. Add. Annotation : — Refd. Kawasaki Kisen 
Kabushiki Kaisha v . Bantham S.S. Co., 
[1938] 3 All E. R. 690. 

2128a. In good order — “ Pair wear & tear 

excepted.”]-— Chellew Navigation Co., Ltd. 
v. A. R. Appelquist Koumport A. G., No. 
3092a, post. 

2129. Add. Annotations : — Consd. First Russian 
Insce. v. London & Lancashire Insce., [1928] 
Ch. 922 ; Hyman v . Hyman, Hughes v, 
Hughes, [1929] 1 K. B. 1 ; Court Line, Ltd. 
v . Cant & Russell Inc., [1939] 3 All E. R. 

’ 314 ; Tatem, Ltd. v . Gamboa, [1939] 1 K. B. 

132. Refd. The Penelope, [1928] P. 180; 
May v. May, [1929] 2 K. B. 386. 

2186. Add. Annotations : — As to (1) Consd. Tatem, 
Ltd. v. Gamboa, [1939] 1 K. B. 132. Refd. 
The Penelope, [1928] 180 ; May v. May, 

[1929] 2 K. B. 386 ; Bell v. Lever Bros., Ltd. 
(1931), 146 L. T. 268 ; Maritime National 
Fish, Ltd. v. Ocean Trawlers, Ltd., [1936] 
A. C. 624 ; Kulukundis v. Norwich Union Fire 
Insurance Society, [1936] 2 All E. R. 242. 
As to (2) Consd. First Russian Insce. v. London 
& Lancashire Insce., [1928] Ch. 922 ; 
Court Line, Ltd. v. Dant & Russell Inc., 
[1939] 3 All E. R. 314. Generally , Refd. 
Hyman v. Hyman, [1929] P. 1. 

2189. Add. Annotation : — Refd. Maritime National 
Fish, Ltd. v. Ocean Trawlers, Ltd., [1935] 
A. C. 524. 

2207. Add. Annotation : — Apld. Nippon Yusen 
Kaisha v. Ramjiban Serowgee, [1938] A. C. 
429. 

2211a. Issue of bills of lading without production of 
mate’s receipts — Conversion.] — Reaps., hav- 
ing entered into contracts with certain mills 
for the purchase of a quantity of bales of 
gunnies, sold the like quantity on the same 
day to a co. who, in due course, booked 
freight space with applts., shipowners, for 
carriage of the goods to Japan on two of 
their vessels. The shipping order stipulated 


PART VII. SECT. 2, SUB-SECT. 22. — 0. 

2115 i. Duration.] — The pltf. 
chartered his boat to the deft, for 
Hailing In the north for 60 days or 
longer if required. At the end of the 
60 days deft, informed pltf. personally 
at V. that deffc. would not require the 
boat any longer, St undertook to notify 
his cannery manager to that effect, 
but the notification did not reach the 
latter before the boat had left for 
another of deft.*s canneries, St on 
arrival there the manager told the 
captain, 8c also the engineer who was 
representing pltf., that he would not 
release the boat & that they should 
fish at a oertain place. Fishing was 
carried on for another 80 days : — 
Held : the charterparty had been put 
an end to at the expiration of the 60 
days. — Peterson t>. Millerd Packing 

Oo-» T19281 4 D. L. R. 833 ; 11888) 3 

W.W.R. 179. — CAN. 


PART VIL SECT. 3, SUB-SECT. 8. 

2189 1. Value of contents — Failure to 
insert — Limitation of shipoumers’ 
liabUUy — To specific sum.l — In an 
action by the indorsee of a bill of lading 
to recover damages in respect of a 
machine carried by the deft, ship 
St delivered in a damaged condition, 
the evidenoe established that its 
market value had been considerably 
depreciated & that the extent of the 
depreciation, based upon the market 
value of the machine delivered in good 
condition in Sydney, exceeded £100. 
The value of the machine had not been 
declared by the skipper before ship- 
ment St inserted in the bill of lading. 
Deft, failed to establish a oase of 
statutory immunity from liability : — 
Held: pltf. should be awarded £100, 
the maximum amount of damages 
recoverable in thoee circumstances 
under Carriage of Goods by Sea Act, 
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1924, Sohed., Art. IV., r. 6 . — Pahke, 
Lacey, Hardee, Ltd. v. Clan Mac- 
Fadyev, The Ship (1980), 80 8. R. 
N. S. W. 488 ; 47 N. S. W. W. N. 160. 
— AUS. » 


PART VIL SECT. 8, SUB-SECT. 4. — A. 
o. Revsd., SO 8. O. R. 478. 

PART VII. SECT. 3, SUB-SECT. 5. 
■g. Nature of .] — A mate’s receipt 1 b 
not a document of title to the goods 
shipped. Its transfer does not pass 
property in the goods, nor is its posses- 
sion equivalent to possession of the 
goods. It is not conclusive, & its 
statements do not bind the ship- 
owner as do the statements in a bill of 
lading signed within the master’s 
authority. — Nippon Yusen Kaisha v. 
Ram Jeban SsRawasB I. L. R., (1938] 
2 Gal. 381. — DSD. 
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that the mate’s receipts must be exchanged 
for bills of lading. All the contracts — of 
purchase & re-sale — provided for delivery 
free alongside export vessel at Calcutta, & 
contained conditions that payments were to 
be made in cash in exchange for mate’s 
receipts, & that, so long as the mate’s 
receipts were in possession of the sellers, the 
lien of the sellers, as unpaid vendors, sub- 
sisted both on the mate’s receipts & the goods 
they represented until payment in full. 
The co. gave shipping instructions to resps., 
who passed them on in the same terms to the 
mills, & in due course the goods were shipped, 
& the mate’s receipts therefor, in the name 
of the co. as shippers, were delivered to the 
mills* representatives. On the same & the 
following day, however, applts., having taken 
a letter of indemnity from the co., issued to 
the co. the respective bills of lading without 
the mate’s receipts being given in exchange. 
A few days later resps., having paid the mills 
for the goods, obtained possession of the 
mate’s receipts, which they then tendered to 
the co., but the latter defaulted in payment. 
Resps. thereupon notified applts. in writing 
that they had an unsatisfied lien or claim for 
the price of the goods & were entitled to 
retain the relative mate’s receipts, & that bills 
of lading must not be issued until the mate’s 
receipts were surrendered to them (applts.). 
By that time, however, the co., having the 
bills of lading in their possession, had re-sold 
the goods to purchasers in Japan, to whom 
they were subsequently delivered by applts. 
on presentation of the bills of lading. On a 
claim by resps. against applts. for ( inter alia) 
damages : — Held : the sale being of unascer- 
tained goods the property in them passed 
under the contract when the goods were 
appropriated by delivery alongside the vessel. 
Resps. had then parted with both property & 
possession, & the lien they held was therefore 
an equitable & not a common law or posses- 
sory lien, & was only enforceable by equitable 
remedies against the co. All that resps. had 
was possession of, or a lien on, the mate’s 
receipts, which was not a document of title 
to the goods shipped. Although primd facie 
the possessor of the mate’s receipts is entitled 
to have the bills of lading issued to him, where 
in fact the mate’s receipts acknowledged 
receipt from the co., who had contracted for 
the freight, <fc the property in the goods was 
in the co., applts. were primd facie bound to 
deliver the bills of lading to the co. There 
had been no timeous express notice to applts., 
or any ground for imputing implied notice, 
not to issue bills of lading, & the case was 
one in which applts., who for their own pro- 
tection had stipulated with the shippers that 
bills of lading were to be given in exchange 
for mate’s receipts, had waived that provision, 
& without notice had issued bills of lading to 
the named shippers & owners of the cargo, & 
in such circumstances they could not be held 
responsible. Further, on the footing that the 
bills of lading were delivered to the co., that 
the holding of the mate’s receipts by resps. 
only gave them an equitable lien which did 
not affect the transferee of the bills of lading 
so as to found a claim for conversion. — 
Nippon YtrsKN Kaisela v. Ramjiban Serow- 
QKE, [1938] A. C. 429 ; [1938] 2 Ail E. R. 
286 j 107 L. J. P. C, 89 ; 169 L. T. 266 ; 64 
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T. L. R. 646 ; 82 Sol. Jo. 292 ; 43 Com. Oas. 
223 ; 19 Asp. M. L. C. 154, P. C. 

2212. Add, Annotations : — As to (2) Consd. Foreman 
& EUams v . Blackburn, [1928] 2 K. B. 60; 
Generally, Refd. Meyer (N. V. Arnold Otto) v. 
Auno, [1939] 3 All E. R. 168. 

2219. Add. Annotation : — Consd. Svenssons (0. 
Wilh) Travaruaktiebolag v. Cliffe S.S. Oo., 
Ltd., [1932] 1 K. B. 490. 

2230a. • r-.] — Defts. bought timber to be shipped 

to Liverpool, & it was shipped in pltf.’s 
steamer along with the cargo of other 
shippers. The bill of lading was a clean bill, 
stating that a specified quantity had been 
shipped in good condition, & incorporating 
the terms of the charterparty, which pro- 
vided that the statements m the bill of lading 
as to the goods having been shipped in good 
condition, & as to the aggregate number of 
pieces delivered to the steamer, should be 
conclusive evidence against the shipowner. 
At the time of signing the bill of lading the 
master signed a protest stating that part of 
defts.’ goods was in bad condition. Defts. 
were indorsees of the bill of lading, & after 
the arrival of the steamer pltf. informed them 
that part of the cargo had been damaged 
before shipment. There being nothing to 
indicate to defts. that the damaged part 
belonged to them, defts. accepted the bill 
of lading, when presented, & they paid for 
the timber. On delivery they found that 
the timber was defective, & that the quantity 
was less than the specified quantity. The 
shipowner sued defts. for balance of freight, 
& defts. counterclaimed for damages for 
delivering part of the goods in a damaged 
condition, & for failing to deliver part of the 
goods shipped : — Held : as the information 
of defts. was not of such a nature as to justify 
them in rejecting the bill of lading, pltf. was 
estopped from disputing the statements in 
it, & defts. were entitled to succeed on their 
counterclaim. — Evans v. James Webster 
& Brothers, Ltd. (3928), 46 T. L. R. 130 ; 
73 Sol. Jo. 00 ; 34 Com. Oas. 172. 

Annotation: — Refd. The Skarp, [193GJ P. 134. 

2249. Add. Citation :~-17 Asp. M. L. C. 307. 

2254. Add. Annotations : — As to (1) Consd. The 
Skarp, [1936] P. 134. As to (2) Apld. Silver 
v . Ocean Steamship Co. (1929), 46 T. L. R. 
78. Refd. Evans v. Webster (1928), 45 
T. L. R. 136. As to (4) Refd. United Molasses 
Co. v. National Petroleum, Ltd. (1934), 50 
T. L. R. 206. 

2256. Add. Annotations : — Refd. The Torni (1932), 
101 L. J, P. 44 ; United Molasses Co. v. 
National Petroleum, Ltd. (1934), 50 T. L. R. 
206. 

2257. Add. Annotations : — As to (1) Consd. Paul 
(R. & W.), Ltd. v. National S.S. Co. (1937), 
43 Com. Cas. 68. Refd. The St. Joseph, 
[1933] P. 119. As to (2) Apld. Silver v. 
Ocean Steamship Co. (1929), 40 T. L. R. 
78. Refd. Evans v. Webster (1928), 45 
T. L. R. 136. Generally , Refd. Thomson 
(H. M.) v . Micks Lambert & Co. (1933), 39 
Com. Cas. 40. 

2257a. .] — "Where a shipowner issues a bill 

of lading acknowledging the receipt of goods 
“ in apparent good order & condition,” he 
cannot afterwards prove, as against a holder 
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or indorsee of the bill of lading, that the goods 
were damaged before shipment, if such 
damage would have been apparent on reason- 
able inspection ; nor can he rely on the 
exception of insufficiency of packing within 
Carriage of Goods by Sea Act, 1924, Art. IV., 
r. 2 (n), if the insufficient packing was 
apparent on reasonable inspection. — S ilver 
v. Ocean Steamship Co., Ltd., [1930] 1 
K. B. 416 ; 99 L. J. K. B. 104 ; 142 L. T. 
244 ; 40 T. L. R. 78 ; 73 Sol. Jo. 849 ; 35 
Com. Cas. 140 ; 18 Asp. M. L. C. 74, C. A. 

Annotations: — Consd. The Skarp. [1935] P. 134. Refd. 
United Molasses Oo. v. National Petroleum, Ltd. (1934), 
50 T. L. R. 266. 

2257b. Collateral protest as to damage signed by 
master.] — Evans v. Webster James & Bros., 
Ltd., No. 2230a, ante. 

2259. Add. Annotation : — Distd. Evans v. Webster 
(1928), 45 T. L. R. 130. 

2262a. .] — The Skarp, No. 2288a, post. 

2262b. Damage before shipment.] — Evans v. 
James Webster & Brothers, Ltd., No. 
2230a', ante. 

Annotation : — Refd. United Molasses Co. v. National 
Petroleum, Ltd. (1934), 50 T. L. R. 206. . 

2265. Add. Annotation : — Refd. The Njegos, [1936] 
P. 90. 

2278.’ Add. Annotations : — Refd. Re Motor- Tanker 
Atlielviscount Owners & National Petro- 
leum Co. (1934), 39 Com. Cas. 227 The 
Skarp, [1935] P. 134. 

2286. Add. Annotation : — Refd. Silver v. Ocean 
, Steamship Co. (1929), 46 T. L. R. 78. 

2287. Add. Annotations : — Refd. Evans v. Webster 
(1928), 45 T. L. R. 136 ; Silver v. Ocean S.S. 
Co., [1930] 1 K. B. 416. 

2288. Add. Annotations : — As to (1) Apld. Silver v. 
Ocean Steamship Co. (1929), 40 T. L. R. 78. 
Consd. The Skarp, [19351 P. 134. 

2288a. .] — A quantity of timber was 

shipped on board defts.’ ship under bills of 
lading which described it as shipped in “ good 
order & condition ” to be delivered “in like 
good order & condition.” The timber was, 
to the knowledge of defts.’ master, in a bad 
condition, & he added the word “ condition ” 
to a clause on the back of the bills of lading, 
“ quality, description & measurement un- 
known,” so that the clause read “ condition, 
quality (etc.), unknown.” Pltfs. bought the 
timber from the shippers on formal contracts 
& received the bills of lading before the timber 
arrived. In an action against the shipowners 
pltfs. based their claim on breach of contract & 
estoppel : — Held : (1) “ shipped in good order 
& condition ” are not words of contract, & 
the words “ to be delivered in like good order 
& condition ” cannot stand alone to make a 
contract to deliver in good order & condition ; 
& accordingly the claim in contract failed ; 
(2) “ condition . . . unknown ” was not 

such a qualification of the statement “ shipped 
in good order & condition ” as to convey to 
pltfs. that the timber was in a damaged 
state, & had pltfs. acted on the statement to 
their detriment, defts. would have been 
estopped from denying that the timber was 
shipped in good condition ; but, as there was 
a clause in the contracts of sale that the 
buyers should not reject the goods but refer 
any dispute to arbitration, the claim based on 
estoppel also failed. 


(3) Two other parcels of 1398 & 494 pieces 
of timber were short delivered. The bills 
of lading were expressed to be subject to 
the terms of the charterparty, which pro- 
vided that the bills of lading should afford 
conclusive evidence of the number of pieces 
delivered to the Bhip. Both parcels had been 
lost from a scow alongside the ship during a 
storm before shipment. The bill of lading 
in respect of the 1398 pieces made this clear, 
but as regards the 494 pieces the bill of lading 
was claused “ 494 pieces of these lots not on 
board, being included in specification No. 5 
lost from the ship ” : — Held : as regards the 
494 pieces the bill of lading was not so claused 
as to bring it to the notice of pltfs. that these 
pieces were not delivered to the ship ; defts. 
were bound by the “ conclusive evidence ” 
clause ; & to this extent pltfs.’ claim suc- 
ceeded.— The Skarp, [1935] P. 134; 104 

L. J. P. 03 ; 154 L. T. 309 ; 51 T. L. R. 541 ; 
41 Com. Cas. 1 ; 18 Asp. M. L. C. 576. 

2289a. Statement that cargo “ shipped In 

• good order & condition ” — “ Quality un- 
* known to me/*] — Resps., as owners, chartered 

a motor tank vessel to applts. to load a 
cargo of fuel oil & kerosene at Constanza & 
discharge it at Bombay. The tanks were 
steamed <fc cleaned at Constanza to the satis- 
faction of Lloyd’s surveyor, & the master 
signed bills of lading which described the 
kerosene as Roumanian Export Typo Kero- 
sene “ shipped in good order & condition,” 
but he qualified his signature by the words 
“ quality unknown to me.” The charterers 
bought from the shippers part of the kerosene 
shipped, & opened a credit on which the 
shippers were entitled to draw on presenting 
clean bills of lading. Having found that the 
kerosene from certain tanks was discoloured, 
the charterers claimed damages from the 
shipowners, <fc in an arbn. the umpire found 
that there was no evidence of the vessel 
being unlit to receive the cargo, that the fuel 
oil did not leak into the kerosene, that the 
discoloration did not take place after the 
loading, that it was not possible for the 
master to determine the quality of the kero- 
sene as it was being pumped into the vessel, 
& that in signing the hills of lading the 
master relied on the description given by the 
shippers. On these findings the umpire held 
that the shipowners were not estopped by the 
statements in the bills of lading from denying 
that the kerosene was as therein stated oc he 
dismissed the charterers’ claim : — Held : on 
a case stated by the umpire, the shipowners 
were not estopped from alleging that there 
were at the time of shipment defects which 
were not apparent on reasonable inspection, 
& the umpire’s award must stand. — ^United 
Molasses Co., Ltd. v. National Petroleum 
Co. (1934), 50 T. L. R. 266; svJb nom. Re 
Athelyiscount (Motor- Tanker) Owners 
& National Petroleum Co., 39 Com. Cas. 
227. 

2318. Add. Annotation : — Reid. Dobell (C. G.) & 
Co. v. Barber & Garratt (1930), 47 T. L. R. 66. 

2329a. Conversion of cargo — Recovery of advance 
from owner by pledgee — Liability of charterer 
to indemnify owner.] — By a charterparty 
dated Sept. 18, 1923, & renewed Feb. 22, 
1924, a steamship, the S., belonging to the 
Strathlorne Steamship Co., reaps, in the 
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present appeal, was let on hire to Andrew 
Weir & Co., applts., by time charter not 
amounting to a demise. By a voyage charter 
dated June 24, 1924, Andrew Weir & Co. sub- 
let the S as they were entitled to do, to 
Chinese merchants to carry a cargo of rice 
from Rangoon to Swatow. On the vessel’s 
arrival at Swatow the agents of Andrew Weir 
& Co. instructed the master to give delivery 
of the rice cargo to Chinese claimants who 
could not produce the bill of lading, & the 
master obeyed those instructions although 
the bill of lading provided that the cargo 
should not be handed over unless the bill of 
lading was given up to be cancelled. The 
cargo was in fact stolen, <fc the shipowners 
were obliged to compensate the holders of the 
bill of lading for its loss. The shipowners 
then claimed to be indemnified by Andrew 
Weir & Co. on whose instructions they had 
given delivery. The claim was referred to 
arbn. & the arbitrator awarded, subject to 
the opinion of the ct. on a special case, in 
favour of the shipowners : — Held : as the 
delivery of the rice cargo by resps. under 
the directions of applts.* agents had resulted 
in injury to third parties, & such delivery was 
not an act which was apparently illegal in 
itself & had been done by resps. honestly in 
compliance with applts.’ directions, applts. 
were liable to indemnify resps. against the 
consequences. — Strathlorne S.$. Co., Ltd. 
v. Andrew Weir & Co. (1934), 40 Com. Oas. 
168, C. A. 

2414a. .] — In Sept. 1936, a carg > of 

maize was shipped at Buenos Aires on a 
steamer, the j EL, belonging to defts. The 
maize became the subject of a number of 
sales, & was ultimately sold to pltfs. under a 
contract containing what were known as 
Rye Terms, one of the terms being that any 
deficiency on bill of lading weight would be 
paid by the seller. Pltfs. as indorsees of the 
bills of lading obtained delivery of the cargo, 
& on examination part of the maize was 
found to be in bad condition. Pltfs. claimed 
damages from defts., but defts. refused to 
pay on the grounds (i) that the damage, if any, 
was due to inherent vice of the maize & not 
to any fault of theirs; (ii) owing to the Rye 
Terms the property in the maize had not 
passed & pltfs. therefore had no right to 
sue ; & (iii) on the facts pltfs. had not 

suffered any damage. Pltfs. brought this 
action to enforce their claim, & Goddard, J., 
by whom the action was tried, gave judgment 
in their favour : — Held : (1 ) on the evidence, 
the damage to the maize was not due to 
inherent vice but was due to unseaworthiness 
of the steamer, for which defts. were 
responsible ; (2) pltfs. were entitled to sue as 
owners of the maize to whom the property 
had passed by indorsement of the bills of 
lading, & they had also a right to sue under 


an implied contract with defts. ; (3) the 

measure of damages was the difference 
between the market value which the maize 
would have had if it had arrived undamaged &> 
its value in its damaged condition. — Paul 
(R. & W.), Ltd. v. National Steamship Co., 
Ltd. (1937), 43 Com. Cas. 68. 

2450. Add. Annotation : — Refd. Akt. Ocean v. 
Harding, [1928] 2 K. B. 371. 

2465. Add. Annotation : — Consd. Nippon Yusen 
Kaisha v. Itamjiban Sorowgee, LI 938] A. C. 
429. 

2479. Add. Annolatiotis : — As to (2) Refd. News- 
holme Bros. v. Road Transport & General 
Insce. Co., [1929] 2 K. B. 356 ; The Njegos, 
[1936] P. 90. 

2496. Add. Annotation: — As to (1) Refd. Strath* 
lorne S.S. Co. v. Andrew Weir & Co. (1934)* 
40 Com. Cas. 168. 

2502a. Understatement of weight of cargo — 

Duty of charterer to indemnify shipowner.] — 

Where by a charterparty the master is re- 
quired to sign the bill of lading as presented 
by the charterers, & the bill of lading so 
presented understates the weight, the 
charterers are bound to indemnify the ship- 
owner for any loss thereby resulting. 

By a charterparty the charterers were 
entitled to pay freight “ on bill of lading 
weight less 2 per cent, in lieu of weighing.” 

■ The shipowners, believing that more cargo 
had been shipped than that stated in the bill 
of lading presented by the charterers, had 
the cargo weighed at the port of discharge, 
where it was found that the weight had been 
understated : — Held : the charterers were 
not entitled to deduct 2 per cent, from the 
out-turn weight. — Dawson Line, Ltd. v. 
Aktiengesellschapt Adler fijr Ciiemisciie 
Industrie of Berlin, [1932] 1 K. B. 433 ; 
101 L. J. K. B. 57 ; 146 L. T. 187 ; 37 Com. 
Cas. 28 ; 18 Asp. M. L. C. 273, C. A. 

2503. Add. Annotations : — As to (1) Apld. Dawson 
Line, Ltd. v. Aktiengesellschaft Adler fiir 
Chemische Industrie of Berlin, [1932] 1 
K. B. 433. Consd. Thomson v . lx>uis Dreyfus 
& Co., [1936] 3 All E. R. 687. Refd. Strath- 
lorne S.S. Co. v. Andrew Weir & Co. (1934), 
40 Com. Cas. 168. 

2508. Add. Annotation : — Expld. & Apprvd. Louis 
Dreyfus & Co. v. Tempus Shipping Co. (1931), 
47 T. L. R. 542. 

2510a. Shipowner required to sign bills of 

lading Involving liability to third persons — 
Indemnity of shipowner.] — Defts. chartered 
pltf.’s ship to carry a full & complete cargo 
of wheat in bulk from Sydney to Birkenhead. 
Defts. undertook to supply up to 15 per cent, 
of the cargo in bags for purposes of safe 
stowage. The captain of the ship demanded 
additional cargo in bags, & a dispute arose as 
to who was to pay for the cost of the bags & 


PART VII. SECT. 8, SUB-SECT. 9.— 
B. (a). 

o i. Refusal to pay demand draft. ] 

— Pltf. co., made a written contract 
of sale & purchase with P. for the supply 
of certain oils. The contract contained 
(inter alia ) the following 14 terms " : 
" Net cash by demand draft on arrival 
of vessel or vessels carrying the goods. 
• . . Seller's liability shall cease upon 
presentation of bill of lading, or, at 
their option, by presentation of an 


order for delivery alone . . . shipment 
of the goods to constitute delivery.' 11 
P. on giving the order, gave to pltf. 
co. a cheque for £50, such sum to be 
deducted from the purchase -price 
when draft was presented for payment. 
The bill of lading, which was made to 
order & not to P., was tendered, with 
a demand draft attached, to P. & 
refused. The oils, upon arrival, were 
seized by defti. under several distress 
warrants on unsatisfied Judgments 

25 


obtained against P. On an originating 
summons to determine in whom was 
the property in tho oil : — Held : upon 
a consideration of the contract & all 
the surrounding circumstances, the 
intention of the parties was that 
the property in the goods should not 
pass until payment of the demand 
draft, & the property in the goods 
never passed from pftf. oo.— S ocony 
P aopRiETARr, Ltd. v. Bboo, 11931] 
N. Z. L. tt. 567.— N.Z. 
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bagging of this additional cargo. This dis- 
pute was submitted to arbn., & an award was 
made in favour of defts. The captain was 
bound under the charterparty to sign bills 
of lading in the form indorsed, & the bills 
of lading signed in consequence forced the 
ship to deliver the cargo & the bags to defts. 
or their assignees. Defts. assigned the cargo 
to a third party, & the cargo & the bags were 
delivered to the assignees. Pltf. claimed the 
costs of the bags which had been delivered to 
the assignees in accordance with the bills of 
lading : — Held : the bags belonged to pltf. 
& as he was required by the charterparty to 
sign bills of lading which necessitated their 
delivery to the consignee he was entitled to 
recover the cost of them. — Thomson v. 
Louis Dreyfus & Co., [1930] 3 All E. R. 
087, C. A. 

2515. Add. Annotation : — Refd. Akt. Ocean v. 
Harding, [1928] 2 K. B. 371. v 

2526. Add. Annotation : — Refd. Akt. Ocean t> 
Harding, [1928] 2 K. B. 371. 

2534a. — * — .] — Damage to goods while lightering. 
Shipowners hold protected by exceptions 
clause in bill of lading covering perils of the 
1 sea, lighterage & risk of craft. — Herbert 
Whitworth, Ltd. v. Pacific Steam Naviga- 
, TION Co. (1926), 25 LI. L. R. 573. 

2548. Add. Annotation : — Refd. Kulukundis v. 
Norwich Union Fire Insurance Society, 
[1936] 2 All E. R. 242. 

2549. Add. Annotation : — As to (2) Consd. Widnes 
Foundry (1925), Ltd. v. Cellulose Acetate 

* Silk Co. (1931), 47 T. L. R. 373. 

2552. Add. Annotation : — As to (2) Refd. Jensen v. 
Hollis Bins. & Co., [1936] 1 All E. R. 140. 

2558. Add. Annotation : — Refd. Kulukundis v. 
Norwich Union Fire Insurance Society, [1930] 
2 All E. R. 242. 

2573. Add. Annotations: — As to (2) Consd. The 
Stranna, [1937] P. 130. Generally , Refd. 
Patreson S.S., Ltd. v. Canadian Co-operative 
Wheat Producers, Ltd., [1934] A. C. 538. 

2574. Add. Annotation: — As to (1) Consd. The 
Stranna, [1937] P. 130. 

2580. Add. Annotations : — Consd. The Stranna, 
[1937] P. 130. Refd. Goodwin, Ferreira & 
Co. v. Lamport & Holt (1929), 141 L. T. 494. 

2606a. Unexplained heeling of ship.] — While load- 
ing a deck cargo of timber, the property of 
applts., resps.’ ship took a sudden & unex- 
plained list whereby a portion of the cargo fell 
overboard & was carried away by the tide 
& lost. In the ct. below resps.* theory that 
the listing was caused by a strong flood tide <te 
under-current was rejected, the ct. being of 
opinion that the probabilities were that the 
ship heeled over owing to negligent stowage 
or mismanagement of the ballast tanks. 


Resps. relied on the exception in the bills of 
lading “ perils of the sea . . . & all & every 
other dangers & accidents of the seas, rivers 
& navigation wheresoever, including ports 
of loading ... of whatsoever nature & kind 
soever . . . excepted, even when occasioned 
by negligence.” Applts. contended that the 
loss was due to negligence in so loading &/or 
stowing the cargo that the ship became 
unstable & unfit to carry the cargo, that a loss 
so caused was not a loss by “ perils * of * the 
sea,” & was not within the excepted risks : — 
Held : the loss was of a character to which a 
marine adventure was subject & came within 
the exception “perils of the sea.** — The 
Stranna, [1938] P. 09 ; [1938] 1 All E. R. 
458 ; 107 L. J. P. 33 ; 54 T. L. R. 393 ; 82 
Sol. Jo. 112 ; 43 Com. Cas. 175, 0. A. 

2606b. Vessel foundering from unknown cause.] — 
Bernhard Blumenfeld Kommanditge- 
seulschaft auf Aktien v. Sheaf S.S. Co., 
Ltd. (1938), 83 Sol. Jo. 75. 

2607. Add. Annotation : — As to (2) Consd. Tempus 
Shipping Co. v. Louis Dreyfus & Oo. (1930), 
144 L. T. 13. 

2609. Add. Annotations : — Apld. Firemen’s Fund 
Insce. v. Western Australian Insce. <fc Atlantic 
Insce. (1927), 138 L. T. 108. Apprvd. Louis 
Dreyfus & Co. v. Tempus Shipping Co. (1931), 
47 T. L. R. 542. 

2611. Add. Annotation : — Consd. Tempus Shipping 
Co. v. Louis Dreyfus & Co. (1930), 144 L. T. 13. 

2613. Add. Annotation : — Apprvd. Louis Dreyfus 
& Co. v . Tempus Shipping Co. (1931), 47 
T. L. R. 542. 

2616. Add. Annotations : — Consd. Tempus Shipping 
Co. v. Louis Dreyfus & Co. (1930), 144 L. T. 13. 
Refd. Rudd v. Elder Dempster & Co., [1933] 
1 K. B. 506 ; Knott v. London County Council, 
[1934] 1 K. B. 126; Wheeler v. New Merton 
Board Mills, Ltd., [1933] 2 K. B. 009 ; 
Paterson S.S., Ltd. v. Canadian Co-operative 
Wheat Producers, Ltd., [1934] A. C. 538; 
The Napier Star, [1939] P. 330. 

2620. Add. Annotations : — As to (2) Refd. Compania 
Mexicana De Petroleo “ El Aguila ” v. Essex 
Transport & Trading Co. (1929), 141 L. T. 
100 ; Liesbosch S.S. Owners v. Edison S.S. 
Owners, [1933] A. C. 449 ; Re Simms, Ex p. 
Trustee, [1934] Ch. 1 ; Haynes v. Harwood 
& Son, [1934] 2 K. B. 240 ; Sunley & Co. v. 
Cunard White Star, Ltd., [1939] 3 All E. R. 
641. 

2685a. Refusal of crew to discharge vessel.] — 

A Spanish ship, the property of a co. domiciled 
at Bilbao, was carrying maize from South 
America to Sharpness at the time when 
Bilbao was captured by General Franco. 
The Spanish Republican Govt, purported to 
requisition all Spanish ships, either in port 
or on the high seas. Upon the ship’s arrival 
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2576 i. Fortuitous accidents .1 — Held : 
perils of navigation are something for- 
tuitous or unexpected, & damages 
which flow from the ordinary expected 
Incidents of the voyage are not covered 
by the exoeption “ perils of naviga- 
tion.” — Bunge North American 
Grain Oorpn. & Fire Assoon. of 
Philadelphia t>. Sharp, S.S., [1933] 
Ex. O. K. 212 : on appeal, [1933] Ex. 
O. R. 75.— CAN. 

•b. Effect of unseaworthinese. ] — A 


consignment of goods placed aboard 
ship was damaged by the admission 
of sea-water to the hold of the ship 
through oorrosion of the ship's plates 
from the inside, arising without 
negligenoe on the part of the ship- 
owner, but rendering the vessel un- 
seaworthy : — Held':* the proximate 
cause of the damage being the un- 
seaworthiness of the ship, it could not 
be regarded as a loss arising from 
“ danger of the sea '* within Sea 
Carriage of Goods Act, 1922, *. 3. 
— Wanganui Herald Newspaper Oo. 

Oft 


v . Coastal Shipping Oo., [1929] N. Z. 
L. R. 305. — N.Z. 

PART VII. SECT. 4, SUB-SECT. 

B. (d). 

2600 I. Damage due to stowage .] — - 
Where breaking of barrels of molasses 
during heavy seas was found to be due 
to Improper stowage, this was not a 
“ peril of the sea ” « the onus of show- 
ing due diligence in stowing was on the 
carrier. — Canadian National Steam- 
ships V . Bavlxsb* [1937] S.O.R. 991; 
1 D. L. R. 545. — CAN. 
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at Sharpness, notice of the requisitioning was 
given to the captain. The crew threatened to 
stop the discharging of the vessel unless all 
their wages were paid over to them in sterling, 
owing to their attitude, work on the dis- 
charging ceased. Defte., who were the 
receivers under the bill of lading, obtained 
an injunction against the captain, to prevent 
him from not discharging the cargo. Pltfs., 
the owners of the ship, brought an action for 
the balance of the freight, & defts. claimed as 
a set-off the amount they had had to pay as 
additional cost of discharging, & the costs of 
obtaining the injunction. It was found as a 
fact that the custom in the case of Spanish 
ships was to pay the wages in Spain at the 
end of a round trip. The charterparty con- 
tained a clause exempting the ship from lia- 
bility for any loss due to barratry : — Held : 
(1) although there was no crime committed, & 
no intention of injuring the owners, the loss 
in this case was due to the barratry of the 
crew, as there was an act done which in fact 
prejudiced the owners ; (2) the loss was not 
due to a strike or stoppage of labour, as there 
had been no withholding of labour by the 
workmen engaged in discharging the cargo ; 
(3) the owners had acted reasonably (a) in 
their method of paying the crew & (6) in not 
having taken steps to arrest the crew or to 
obtain an injunction against them ; (4) the 
expense of defts. in obtaining an injunction 
against the captain were incurred reasonably, 
& were a loss due to the barratry. — Gom- 
paxia Navikra Bachi v . Hosegood fHr.NTRY) 
& Co., Ltd., [1938] 2 AH E. R. 189 ; 158 
L. T. 356 ; 82 Sol. .To. 316. 

2639a. Whether theft must be proved.] — Resp., a 
merchant in Palestine, ordered in Italy 
certain goods which were to be sent from 
Venice to Jaffa on a steamer of the Lloyd 
Triestino Co., of which applts. were the local 
agents at Jaffa. The goods were to be delivered 
to resp. at Jaffa, but they were never delivered 
& were completely lost. The Lloyd Triestino 
Co. issued bills of lading in respect of the 
goods which contained, inter alia , provisions 
as follows : “ Contents, weight & measure- 
ment unknown.” “ Excluding all responsi- 
bility of the co. for . . . theft or pilferage. 
...” “ Any claim regarding loss of goods is 

only admissible when brought in writing to 
the notice of the agent in the port of destina- 
tion within eight days of the date of discharge . ’ ’ 
When the steamer arrived at Jaffa the 
goods were not on board. Resp. complained 
to applt., & they made inquiries at the various 
portB at which the steamer had called with a 
view to tracing the goods. Those inquiries I 


were unsuccessful, & after waiting live months 
resp., in Sept. 1920, made a formal claim in 
writing in respect of the loss. On Oct. 19, 
1920, applts. wrote to reap, a letter in 
which they said : “ We regret to inform you 
that all our searches made in connection with 
tracing the bales . . . proved to be unsuc- 
cessful ” ; but notwithstanding that admis- 
sion they refused to pay for the lost goods, 
& resp. then brought an action to recover 
their value. He succeeded in the local cts. 
in Palestine, & applts. now appealed to the 
Privy Council : — Held : allowing the appeal, so 
far as concerned the clause excluding liability 
for theft, applts. had only shown that facilities 
for theft had existed & that theft might be 
one of the ways of accounting for non-delivery 
of the goods, & this was not enough to give 
protection under the clause ; but the letter 
of applts. to resp. of Oct. 19, 1920, admitting 
that they had been unable to trace the goods 
did not constitute a waiver of the require- 
ment that notice in writing of loss must be 
given within eight days of discharge, & as 
resp. had not given his written notice within 
the prescribed time his claim was barred. — 
Mantoura (Andrew) *<■ Sons v. David 
(1926), 32 Com. Cas. l.—P. C. 

2642. Add. A7inoiation : — Refd. Gosse Millard v. 
Canadian Government Merchant Marine, 
[1928] 1 K. B. 717. 

2654. Add. Annotations : — Consd. Smith Hogg & 
Co. v. Black Sea & Baltic General Insurance 
Co., riB39] 2 All E. R. 855. Refd. Tempos 
Shipping Co. v. Louis Dreyfus & Co. (1930), 
144 L. T. 13. 

2655. Add. Annotations: — As to (3) Consd. The 
Kafiristan, [1937] 3 All E. R. 747. Refd. Akt. 
Ocean v. Hardihg, [1928] 2 K. B. 371; 
Fiumana Society Di Navigazione v. Bunge & 
Co., [1930] 2 K. B. 47 ; Tempus Shipping 
Co. v. Louis Dreyfus & Co., [1931] 1 K. B. 
195. 

2677. Add. Annotations ; — Consd. Calico Printers’ 
Assocn., Ltd. v. Barclays Bank (1931), 145 
L. T. 51. Refd. Svenssons (C. Wilh) Tra- 
varuaktiebolag v. Oliffe S.S. Co. (1931), 37 
Com. Cas. 83 ; Beaumont-Thomas v. BJue 
Star Line, Ltd., [1939] 3 All E. Ft. 127. 

2679. Add. Annotation : — Consd. Calico Printers’ 
Assocn., Ltd. v. Barclays Bank (1931), 145 
L. T. 61. 

2680. Add. Annotations: — As to (1) Expld. & 
Apprvd. Louis Dreyfus & Co. v. Tempus 
Shipping Co. (1931), 47 T. L. R. 542, H. L. 
Refd. Gosae Millard v. Canadian Govern- 
ment Merchant Marine, [1928] 1 K. B. 717. 


PART VII. SECT. 4, SUB-SECT. 12. 

2664 tv. ,1 — Scottish 

METROrOLITAN ASSURANCE Oo., LTD. 
?• Canada Steamship Lines, Ltd., 
11930} S. O. R. 262 ; 1D.L.R. 201 ; 
rm*Q., 46 Que. K. B. 806.— CAN. 

n, t — B urns John Sc Oo. v. 
S-S. Canadian Explorer, [1028} 
N. Z. L. R. 787. — N.Z. 

PART VII. SECT. 4, SUB-SECT. 14.— A. 

•d. Burden of proof .] — Upon an 
action against a carrier tor damages to 
goods snipped under bills of lading 
which specifically stated that the vessel 
should not be liable for damage caused 
by perils of the aea, the grounds of 


defence were, first that, the carrier 
having established at the trial a prtmd 
facie case of loss by a peril of the sea, 
the burden of proving negligence con- 
sequently rested on reap., & secondly, 
that the carrier had discharged the 
burden of proof resting on him under 
clause q, v. 2, art. 3 of the Sched. of 
the Barbados Carriage of Goods by Sea 
Act, 1926, which was made applicable 
to the contract : — Held : the issue 
raised by the first ground being an 
issue of fact, it was incumbent upon 
the carrier to acquit himself of the 
onus of showing that the weather en- 
countered during the voyage was the 
cause of the damage Sc it was of 
such a nature that the danger of 

27 


damage to the cargo arising from it 
oould not have been foreseen or 
guarded against as one of the probable 
Incidents of the voyage. Also, under 
clause q, t. 2, art. 3 the burden rests 
upon the carrier to show that neither 
the actual fault nor the privity of the 
carrier, nor the fault or neglect of the 
agents or servants of the carrier, con- 
tributed to the lose or the damage * 
& the carrier does not acquit himself 
of this onus by showing that be has 
employed competent stevedores to 
stow the damaged cargo, or that proper 
directions as to the stowage of the cargo 
have been given. — Canadian National 
S.S. v . BaYLISB, [1937] 3. 0. R. 231 ; 
1D.L.R. 645.— CAN. 
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2683. Add . Annotations : — Const Foreman & 
EUams v. Federal Steam Navigation Co., 
[1928] 2 K. B. 424. Apld. Gosse Millerd r. 
Canadian Government Merchant Marine 
The Canadian Highlander, [1929] A. C. 223. 

2691. Add. Annotations : — As to (1 ) Consd. Tempus 
Shipping Co. v. Louis Dreyfus & Co., [1931] 
1 K. B. 195. Retd. Cosmopolitan Shipping 
Co. (Inc.) v. Hatton & Cookson, Ltd. (Liver- 
pool) (1929), 143 L. T. 296. 

2693. Add. Annotations : — Consd. Aslan v. Imperial 
Airways, Ltd. (1933), 149 L. T. 276 ; Elof 
Hansson Agency, Ltd. v. Victoria Motor 
Haulage Co. (1938), 64 T. L. R t 666 ; The 
Stranna, [1938] P. 69. Retd. Cosmopolitan 
Shipping Co. (Inc.) v. Hatton & Cookson, 
Ltd. (Liverpool) (1929), 133 L. T. 296; 
Fiumana Society Di Navigazione v. Bunge 
& Co., [1930] 2 K. B. 47 ; Louis Dreyfus & 
Co. v. Tempus Shipping Co. (1931), 47 
T. L. R. 542 ; The Napier Star, [1939] P. 
330. 

2697. Addc Annotations : — Consd. The Tomi ( 1932 ), 

48 T. L. R. 471. Retd. Vita Food Products, 
Incorporated v. Unus Shipping Co., [1939] 
A. C. 277. 

2699. Add. Annotation : — Retd. The Minerva 
,(1933), 49 T. L. R. 563. 

2700. Add. Annotation : — Refd. Gosse Millard v. 
Canadian Government Merchant Marine 
[1928] 1 K. B. 717. 

2703. Add. Annotation : — Expld. Foscolo Mango 
& Co. v. Stag Line, Ltd., [1931] 2 K. B. 48. 

2704. Add. A nnotation : — Consd. Foscolo Mango 
& Co. v. Stag Line, Ltd., [1931] 2 K. B. 48. 

2705a. Errors in navigation or management — 
Abandonment of ship.] — Bulgaris v . Bunge 
& Co., Ltd., No. 4313d, post. 

2707. Add. Annotation: — Consd. The Stranna, 
[1937] P. 130. 

2711. Add. Annotations : — Consd. Foreman & 
Ellarns v. Federal Steam Navigation Co., 
[1928] 2 K. B. 424. Apld. Gosse Millard v. 
Canadian Government Merchant Marine, 
[1928] 1 K. B. 717. Refd. Gosse Millerd v. 
Canadian Government Merchant Marine, 

* The Canadian Highlander, [1929] A. C. 223 ; 
The Touraine, [1928] P. 58. 

2712. Add. Annotations : — Consd. Foreman & 
Ellarns v. Federal Steam Navigation Co., 
[1928] 2 K. B. 424 ; Gosse Millerd t>. Canadian 
Government Merchant Marine, The Canadian 
Highlander, [1929] A. C. 223. 

2713. Add. Annotation : — As to (3) Apld. Dawson 
Line, Ltd. v. Aktiengesellschaft Adler fur 
Chemische Industrie of Berlin, [1932] 1 
K. B. 433. 

2714. Add. Annotation : — Consd. Gosse Millerd v. 
Canadian Government Merchant Marine, 
The Canadian Highlander, [1929] A. C. 223. 

2720. Add. Citation : — 17 Asp. M. L. C. 294. 

Add. Annotations : — As to (1) Consd. Foreman 
& Ellarns v. Federal Steam Navigation Co., 


[1928] 2 K. B. 424 ; Gosse Millerd r. Canadian 
Government Merchant Marine, The Canadian 
Highlander, [1929] A. C. 223. 

2721. Add. Citations: — revsd. sub nom . Gosse 
Millerd, Ltd. v. Canadian Government 
Merchant Marine, Ltd., The Canadian 
Highlander, [1929] A. C. 223 ; 98 L. J. 
K. B. 181 ; 140 L. T. 202 ; 45 T. L. R. 63 ; 
34 Com. Cas. 94 ; 17 Asp. M. L. C. 549, H. L. 

Add. Annotations: — Consd. Foreman & Ellarns 
v. Federal Steam Navigation Co., [1928] 2 
K. B. 424 ; Silver v. Ocean Steamship Co. 
(1929), 46 T. L. R. 78. Refd. Paterson S.S., 
Ltd. v. Canadian Co-operative Wheat Pro- 
ducers, Ltd., [1934] A. C. 538. 

2722. Add. Citations : — 44 T. L. R. 204 ; 17 

Asp. M. L. C. 413. 

2724. Add. Citation : — 33 Com. Cas. 70. 

2725. Add. Citations .*—[1928] 2 K. B. 424 ; 72 
Sol. Jo. 103; 17 Asp. M. L. C. 447 ; 33 
Com. Cas. 168. 

Add. Annotations ; — As to (1) Refd. Stag Line, 

* Ltd. v. Foscolo Mango & Co. (1931), 48 

* T. L. R. 127. 

2726. Add. Annotation : — Refd. Studebakers Dis- 
tributors, Ltd. v. Charlton Steam Shipping 
Co., [1938] 1 K. B. 459. 

2727a. “ At charterer’s risk.”] — S venssons 

(C. Wilh) Travaruaktiebolag .v. Cliffe 
S.S. Co., Ltd., No. 2974b, post. 

2730. Add. Annotations : — As to (1) Apld. Svens- 
sons (C. Wilh.) Travaruaktiebolag v. Cliffe 
S. S. Co. (1931), 37 Com. Cas. 83. Consd. The 
Stranna, [1937] P. 130. 

2786a. Loading stopped by Ice — Whether 
** weather ” preventing loading.] — It was 

provided in a charterparty that a steamship 
should proceed to a port in Finland in mid- 
November & load pit-props at a specified rate 
“ per weather working day ” : — Held : that 
days on which, owing to ice, loading could 
not proceed were not weather working days. — 
Dampskibsselskabet Botnia A/S v. Bell 
(C. P.) & Co., [1932] 2 K. B. 569 ; 101 L. J. 
K. B. 574 ; 147 L. T. 499 ; 48 T. L. R. 93 ; 76 
Sol. Jo. 10 ; 18 Asp. M. L. C. 307. 

2755a. Strike against loading ship of particular 
nationality.] — A clause in a charterparty 
provided that if the cargo therein referred to 
could not be loaded by reason of a strike or 
lock-out of any class of workmen essential 
to the loading the time for loading should 
not count during the continuance of the strike. 
The shippers or consignees were not to be 
exonerated, by reason of a strike or lock-out 
of their men only, from any liability for de- 
murrage if by reasonable diligence they could 
have obtained other suitable labour. Owing 
to some labour dispute in Latvia in 1933 
there was at that time in the port of Leningrad 
a sympathetic strike of stevedores <fc other 
dock workers as the result of which there was 
no loading of Latvian ships, though the ships 
of other nationalities were loaded there. 
Pltfs., Latvian shipowners, chartered to 


PART V a. SECT. 4, SUB-SECT. 14.— D. 

2720 1. Negligence or error in naviga- 
tion or management — Carriage of Goods 
bv Sea Act. 1924 (c. 22), 8dwd. t Art. IV. % 
r. 2 (a), (») — Insufficient packing .) — 
Where goods carried under a bill of 
lading under Carriage of Goods by Sea 
Act, 1924, are described in tbe bill of 


lading as being shipped In apparent 
good order & condition, but noted as 
deemed insufficiently packed," Sc 
the owner proves that the goods were 
delivered in a damaged condition, if 
the carrier claims the benefit of the 
immunity specified in r. 2 (n) of 
Art. IV. of the Sohed., the onus lie 

On 


on him of affirmatively establishing 
(a) the goods were Insufficiently 
packed, & (t>) that the insufficient 
packing was the cause of the damage 
to the goods. — Parke, Laobt, Hardix, 
Ltd. v. Clan MaoFadtbn. The Ship 
(1930), SO 8. R. N. 8. W. 438 ; 47 
N. 8. W. W. N. 160.— AUS. 
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Exportles (a Russian corpn.) a steamer to 
load at Leningrad a cargo of wood. The 
steamer arrived at the port in July, 1933, 
while the strike was in progress, & no loading 
took place until the strike ended in Sept. 
1933. On a claim by the shipowners for 
demurrage : — Held : though Exportles were 
a separate entity, they did not supply their 
own labour, there was a strike of workmen 
essential to the loading by which the 
charterers were prevented from loading, the 
charterers could not put an end to the strike, 
the strike clause applied, & the shipowners’ 
claim failed. — Seeberg Bros. v. Russian 
Wood Agency, Ltd. (1934), 51 T. L. R. 149 ; 
78 Sol. Jo. 915. 

2765a. Outbreak of war.] — By a time charterparty 
dated June 2, 1930, defts. as owners let a 
steamship to pltfs. as charterers. The 
charterparty contained this clause : “ Char- 
terers & owners to have the liberty of can- 
celling the charterparty if war breaks out 
involving Japan.” On Sept. 18, 1937, defts. 
by notice to pltfs. withdrew the steamship & 
cancelled the charterparty on the ground that 
war had broken out involving Japan. Pltfs. 
denied that this was so & claimed damages 
for breach of contract. The matter was 
referred to an umpire under an arbn. clause 
in the charterparty. He found that at the 
date of cancellation & for some time pre- 
viously serious fighting was in progress 
between China & Japan in various parts of 
China in which Japanese troops had advanced 
over considerable areas in the face oi per- 
sistent resistance by Chinese troops. Those 
operations had resulted in serious casualties. 
At the same time there had been no declara- 
tion of war, & diplomatic relations between 
the two countries nad not been discontinued. 
The Foreign Office in reply to an inquiry by 
pltfs.’ solrs. said that the position in China 
was anomalous & indeterminate & that His 
Majesty’s Govt, were not prepared to say 
that in their view a state of war existed. 
The umpire in these circumstances made an 
award in favour of defts. in the form of a 
special case: — Held: (1) the question 

whether on the true construction of the 
charterparty war had broken out involving 
Japan was not conclusively determined by 
the view of His Majesty’s Govt. ; (2) the 
word “ war ” in the charterparty was not to 
be given a technical meaning based on 
principles of international law, but its 
ordinary common sense meaning ; (3) it was 
open to the umpire to find on the facts that 
war had broken out between China & Japan 
at the relevant date, although diplomatic 
relations between these two countries had 
not been severed. — Kawasaki Kisen Kabu- 
shiki Kaisha of Kobe v. Bantham S.S. Co., 
Ltd. (No. 2), [1939] 2 K. B. 544 ; [1939] 
1 All E. R. 819 ; 108 L. J. K. B. 709 ; 101 
L. T. 25 ; 55 T. L. R. 503 ; 83 Sol. Jo. 193 ; 
44 Com. Cas. 170, C. A. 

2776. Add. Annotation : — Refd. Rederiaktiebolaget 
Macedonia v. Slaughter (1935), 40 Com. Cas. 
227. 


2777. Add. Citation 17 Asp. M. L. 0. 266. 

Add. Annotation : — Generally , Refd. Silver v. 
Ocean Steamship Co. (1929), 46 T. L. R. 78 ; 
Peterson S.S., Ltd. v . Canadian Co-operative 
Wheat Producers, Ltd., [1934] A. C. 538 ; 
Petroflna S. A. of Brussels v. Compagnia 
Italiana Transporto Olii Minerali Genoa 
(1936), 53 T. L. R. 222. 

2777a. “ Insufficiency of packing ” — Not confined 
to packing of goods damaged.] — Goodwin, 
Ferreira & Co., Ltd. v. Lamport & Holt, 
Ltd., No. 3649a, post. 

2777b. Insufficiency apparent to reasonable 

inspection.] — Silver v. Ocean Steamship 
Co., Ltd., No. 2257a, ante. 

2796. Add. Annotations : — Consd. The Erik Boye 
(1929), 142 L. T. 335 ; Fiumana Society Di 
Navigazione v . Bunge & Co., [1930] 2 K. B. 
47. Refd. Cosmopolitan Shipping Co. (Inc.) 
v. Hatton & Cookson, Ltd. (Liverpool) (1929), 
143 L. T. 296 ; Silver v. Ocean Steamship Co. 
(1929), 46 T. L. R. 78 ; Paterson S.S., Ltd. 
v. Canadian Co-operative Wheat Producers, 
Ltd., [1934] A. C. 538. Generally , Refd. 
Northumbrian Shipping Co. v. Timm (E.) 
& Son, Ltd., [1939] A. C. 397. 

2797. Add. A nnotation : — Consd. Aslan v. Imperial 
Airways, Ltd. (1933), 149 L. T. 270. 

2800. Add. Annotations: — Consd. Calico Printers’ 
Assocn., Ltd. v. Barclavs Bank (1931), 146 
L. T. 51. Refd. The Hayle, [1929] P. 275; 
Svenssons (C. Wilh.) Travaruaktieboi&fc v. 
Cliffe S.S. Co. (1931), 37 Com. Cas. 83; 
Petroflna S. A. of Brussels v. Compagnia 
Italiana Transporto Olii Minerali of Genoa 
(1936), 53 T. L. R. 222. 

2800a. Delay for repairs — Whether amounting to 
frustration.] — Where a ship was damaged 
after arrival at loading port & while waiting 
for a berth, & had to be taken away for 
repairs : — Held : the delay was not of 
sufficient duration to amount to frustration of 
the contract. — Reederei Kirchner & Co. 
v. Hugo Stinnes G.m.b.H. (1924), 17 LI. 
L. R. 417. 

2817a. Impossible date.] — By a charter- 

party, dated Aug. 30, 1934, pltfs. agreed to 
load certain timber at the “ end of Aug. 
1934.” There was an option to cancel the 
charterparty if a vessel was not ready to 
load on or before Sept. 20, 1934. The vessel, 
was, in fact, ready for loading on Sept. 27, 
1934 : — Held : as the date of the charterparty 
was practically the same as the date when the 
vessel was “ expected ready to load,” the 
parties could not have intended the vessel 
to load at that time, & the whole document 
must be looked at to arrive at the proper con- 
struction of the charterparty. Having re- 
gard to the cancellation clause the proper 
construction was : “ Expected ready to load 
on or before Sept. 27, 1934.” — Jensen v. 
Hollis Bros. & Co., Ltd., [1936] 1 All E. R. 
140. 

2826. Add. Annotation: — Refd. The Arpad (1934), 
50 T. L. R. 605. 

2826a. Delay due to both parties — Apportionment 
of extra insurance.] — Pltfs. were the owners 
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•©. Right to damages far late, arrival — Although charter maintained .] — Wkstrauan Farmers, Ltd. r. Tyneside Line 
(1920), LTD., [1929) W. A. L. R. 14.— AUS. 
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of a Swedish steamer, the 22., which, by a 
charterparty dated Oct. 9, 1931, was char- 
tered by defts. to go to Soroka, on the 
White Sea, & there load a cargo of timber 
for carriage to Hull. As the season was 
coming to an end & there was the danger of 
ice forming it was important that the loading 
should be ^completed as quickly as possible, 
& by clause 36 of the charterparty the char- 
terers undertook to complete loadmg in time 
for the steamer to leave Soroka by Oct. 31, 
or in default of doing so to pay any extra 
insurance required owing to the delay, unless 
the delay was attributable to pltfs. or to the 
ship. At the date of the charterparty the 
22. was at Gothenburg, where she had been 
laid up for some months. She started for 
Soroka in due course, but on the way was 
delayed by unseaworthiness, by collision, for 
which she was solely to blame, & by bad 
weather. In the result she did not reach 
Soroka until Oct. 30, & was unable to leave 
until Nov. 6. Extra insurance became pay- 
able in consequence of the delay, the amount 
payable being, in English money, £336 8s. Id. 
Pltfs. brought this action to recover that 
sum from defts., & defts. refused to pay on 
the ground that the delay in loading had 
been caused by the delay in reaching the 
loading port, & that that delay was attri- 
butable to the Bhip. Pltfs. contended that 
so far as the delay in reaching Soroka was 
fydue to unseaworthiness & collision they were 
protected by an exceptions clause in the 
charterparty which relieved them from lia- 
v bility : — Held : the exceptions clause did 
not apply & the delay due to unseaworthiness 
& collision was attributable to the ship 
within the meaning of clause 36 of the 
charterparty, but the delay due to other 
causes w as for the account of defts. ; & the 
cost of the extra insurance must, therefore, 
be apportioned between the parties. — Re- 
DERI AKTIKBOLAG BYIGIA V. Anglo- Soviet 
Shipping Co. (1932), 38 Com. Cas. 142. 

2836. Add. Annotation: — Refd. Beaumont- 

Thomas v. Blue Star Line, Ltd., [1939] 3 
All E. R. 127. 

2839a. Exception of “ obstructions ” — Berths 

requisitioned.] — A ship was chartered to pro- 
ceed to one of two ports as ordered by the 
charterers & there load a cargo. She pro- 
ceeded to one of the ports, but upon arrival 
there found that, by reason of certain govt, 
requisitions of berths for the landing of 
troops & stores, there was no berth available 
where she could load her cargo. The charter- 
party provided that in the event of “ obstruc- 
tions in the docks or other loading places,” 
the time for loading should not count during 
the continuance of such causes. In another 
clause the words “ the charterers under- 
taking .to provide an available berth as soon 
as required ” were inserted : — Held : (1) the 
delay in loading so caused was due to obstruc- 


tions within the meaning of the clause of the 
charterparty above referred to & the time 
thus lost ought to be excluded from the time 
for loading ; (2) the inserted words “ the 

charterers undertaking to provide an avail- 
able berth as soon as required ” did not 
amount to an absolute obligation to provide 
a berth in all events. — R eardon Smith Line, 
Ltd. v. East Asiatic Co., Ltd., [1938] 4 
All E. R. 107 ; 159 L. T. 485 ; 55 T. L. R. 8 ; 
82 Sol. Jo. 855 ; 44 Com. CaB. 10. 

2850. Add. Citations .—-[1928] P. 180 ; 97 L. J. P. 
127 ; 139 L. T. 365 ; 72 Sol. Jo. 557 ; 17 
Asp. M. L. 0. 486. 

2923. Add. Annotation: — Refd. Walton Harvey, 
Ltd. v. Walker & Homfrays, Ltd., [1031] 1 
Ch. 274. 

2925. Add. Annotation ;■*— ! Refd. Angfartygs A/B 
Half dan v. Price & Pierce, Ltd., [1939] 1 
All E. R. 322. 

2931a. Option as to port of discharge — Damages 
reduced by cost of unloading at port most 
favourable to charterer.] — K aye Steam Navi- 
gation Co., Ltd. v. Barnett (W. & R.), Ltd. 
(1982), 48 T. L. R. 440 ? 76 Sol. Jo. 415. 

Annotations : — Reid. Wlfchere v. General Theatre Oorpn., 
Ltd., T1933] 2 K. B. 530 ; Angfartygs A/B Halfdan v. 
Price A Pierce, Ltd., [1939] 1 AB E. It. 322. 

2955. Add. Annotation : — Refd. Walton Harvey, 
Ltd. v . Walker & Homfrays, Ltd., [1931] 
1 Ch. 146. 

2962. Add. Annotation : — Refd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 458. 

2974. Add. Annotation : — As to (1) Apld. Smith, 
Hogg v. Bamberger (1928), 97 L. J. K. B. 725. 

2974a. Whether included in loading.] — Construc- 
tion of the following clause in a charter- 
party : “ Cargo to be loaded & discharged 
tree of expense to the steamer ” : — Held : 
“ load ” included the operation of stowing. — 
A.-G. v. Leopold Walford (London). Ltd. 
(1924), 18 LL L. R. 314. 

Annotation : — Oonsd. National S.S. Co., Ltd. v. Sociedad 
Anonima Comercial de Exportaoion y Importacion 
(Louis Dreyfus y Oia), Ltd. (1932), 48 T. L. R. S25 ( see 
49 T. L. R. 50). 

2974b. .] — (1) The operation of loading a ship 

involves all that is required, i.e. t stowing &, 
semble, where necessary, lashing, to put the 
cargo in a condition in which it can be carried. 

By a oharterparty a ship was to proceed 
to specified ports as ordered by the charterers, 
there load a cargo of pit props, & deliver it to 
an English port. By the charterparty the 
vessel was to be “ provided with a deck load, 
at full freight, at charterers* risk, not exceed- 
ing what she can reasonably stow & carry.* 1 
By an exception clause accidents of naviga- 
tion, or latent defects in, or accidents to, 
hull &/or machinery were ( inter alia ) excepted 
“ even when occasioned by the negligence, 
default, or error in judgment of the . . . 
master, mariners, or other persons employed 
by the shipowner, or for whose acts he is 
responsible. . . .’* The ship loaded part of 


PART VII. SECT. 8, SUB-SECT. 3.— 
B. (a). 

2343 ill. .] — A ship was under 

charter to load a full Sc complete 
o&rgo of wheat in bulk or bags. The 
charterers supplied bulk wheat to the 
ship. As the ship had between decks, 
& could carry bulk wheat in the lower 
holds only, the total oapaoity of 
the ship was several hundred tons in 


excess of its capacity for bulk wheat. 
The master required the charterers 
to supply an additional quantity of 
wheat In bags to be carried between 
decks in order to load the Bhip down to 
its plimsoll mark. The question was 
whether the charterers were obliged 
under the oharterparty to supply this 
additional quantity of wheat in bags : — 
Held : the charterers having provided 

9f\ 


all the bulk wheat the ship could carry 
were not obliged to supply any 
additional wheat in bags. — Westra- 
iian Wheat Farmers, Ltd. «. 
W bstp al-Larskn 8c Co., [19361 W. A. 
L. R. 64. — AU8. 

PART V1L SECT. 5, SUB-SECT. 8.— 
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her cargo at one port & tnen proceeded to B. 
to ship the remainder. When the last sling 
load of deck cargo had been placed on deck, 
but before it had been stowed, the ship took 
a list, first to starboard & then to port, the 
bulwarks carried away, & a large quantity 
of cargo shot overboard & was lost. The 
judge held on the evidence that at the time 
of the loss the ship was unseaworthy owing 
to the deck load being excessive & that the 
captain was negligent in loading the ship as 
he did. In an action by the charterers against 
the shipowners for the value of the cargo 
lost : — Held : (2) as, at the beginning of the 
loading, the ship was seaworthy to receive & 
hold the cargo, & as, at the time of the 
loss, the operation of loading had not been 
completed, all the cargo not having been 
stowed, there was no breach of the warranty 
of seaworthiness & pltfs. were not entitled 
to recover ; (3) although the words in the 
charterparty, “ at charterers’ risk,” standing 
alone, did not excuse defts. in the case of a 
loss due to negligence on their part or on the 
part of their servants, those words must be 
read with the exception clause, & the effect 
of reading the two together was to enable 
defts. to rely on the exception clause, which 
protected them against the consequences of 
such negligence. — Svenssons (C. Wilh.) 
Travaruaktiebolag v. Cliffe S.S. Co., 
[1932] 1 K. B. 490 ; 101 L. J. K. B. 521 ; 147 
L. T. 12 ; 37 Com. Cas. 83 ; 18 Asp. M. L. C. 
284. 

Annotation: — Generally, Refd. The Stranna, [1937’ P 1 30. 

2979a. Expenses of shore winohmen.] — 

Where by a clause in a charterparty it was 
provided that “ the charterers shall provide 
stevedore to load the cargo at a cost to the 
vessel of 26 cents, gold per English ton,” & 
owing to trade union regulations in the port 
of loading shore winchmen had to be em- 
ployed at the cost of the charterers to work the 
vessel’s winches : — Held : the cost of those 
winchmen was an expense of the owners of 
the vessel with which the charterers^ were 
entitled to debit them. — Sociedad Anonima 
Comercial db Exportacion y Importa- 
cion (Louis Dreyfus y Cia), Limitada v. 
National Steamship Co., Ltd. (1932), 49 
T. L. R. 60 ; 38 Com. Gas. 88, H. L. ; revag 
8. C. aub nom . National Steamship Co., 
Ltd. v . Sociedad An6nima Comercial de 
Exportacion y Importacion (Louis Drey- 
fus y Cia), Ltd., 48 T. L. R. 326 ; 37 Com. 
Cas. 283, 0. A. 

2979b. Claim for loss of time.] — Stevedores’ 

claim for loss of time dismissed, it not being 
proved due to an incorrect stowage plan, or 
failure of steam, as alleged. — Lampson Bros.. 
Ltd. v . Lilley & Co. (1938), 64 LI. L. R. 
331. 

2979o. Liability for oost of materials.] — A time 

charterparty contained the following clauses : 
“ (2) The owners to provide provisions, 
wages ... & maintain the steamer in good 
order & condition & in a thoroughly efficient 
state in hull & machinery for & during the 
service ; (3) the charterers to pay for . . . 
expenses of loading trimming stowing unload- 


ing weighing tallying & delivery of cargoes & 
all other charges & expenses whatsoever 
except those above stated ” : — Held : when 
the charterers loaded a cargo of grain in bulk 
needing shifting boards, shores, feeders, & 
bins, the * cost of providing those materials 
& of the labour in erecting them fell on the 
charterers & not on the shipowners. — 
Akt. Skagerak v. Saremine Soci$t6 
Anonyme Luxembourg (1939), 66 T. L. R. 
821 ; 83 Sol. Jo. 620. 

2993a. Different kinds of wheat.] — Shipowners 
held liable for short delivery of wheat due 
to different kinds of wheat becoming mixed 
in consequence of bad stowage. — Sedgepool 
Owners v. Joseph Rank, Ltd. (1934), 49 
LI. L. R. 170. 

8005a. .] — Where a charterparty uses the 

words “ provide & pay ” or “ employ & 
pay ” [a stevedore] I think the effect of such 
a clause is to transfer the duty & obligation, 
which would otherwise rest on the ship- 
owner, to the charterer, of stowing the cargo 
in the way it ought to be stowed (Greer, J.). 
— Brys & Gylsen, Ltd. v. Drysdale & Co. 
(1920), 4 LI. L. R. 24. 

Annotations : — Consd. National S.S. Co., Ltd. c, Sociedad 
Anonima Comercial de Export-aeion y Importacion 
(Louis Dreyfus y Cia). Ltd.. (1932), 48 T. L. R. 326 

i see 49 T. L. R. 50) ; lie Arbitration between Court Line, 
jtd. & Canadian Transport Co., [19391 2 All E. It. 701. 

3030. A dd. A nnotation : — Consd. Sludebakers Dis- 
• tributors, Ltd. v. Charlton Steam Shipping 
Co., [1938] 1 K. B. 469. 

3030a. .] — In an action fot damages for 

breach of contract &/or duty in & about the 
carriage of a number of unboxed automobiles 
in defts.* steamship from Norfolk, Virgina, to 
London, defts. relied on the clauses of the 
bill of lading, which provided (1) that a 
certificate of a surveyor of the Board of 
Underwriters of New York should be accepted 
as conclusive evidence that the vessel had 
been properly prepared for cargo & that the 
cargo had been properly dunnaged & stowed, 
& (2) that the liability of the shipowner for 
damage to cargo should not exceed the 
agreed value per packet of 250 dollars, unless 
a value in excess of such sum had been 
declared & extra freight agreed on & paid. 
The bill of lading was expressed to be subject 
to the terms & provisions of the Act of Con- 
gress of the United States, 1893, known as the 
Harter Act, by sect. 1 of which ” any clause 
relieving the shipowner from liability for loss 
arising from negligence, fault or failure in 
proper loading or stowage ” is rendered null 
& void. The certificate of the surveyor 
stated that the steamship had been under his 
inspection “ from time to time during the 
course of her loading,” & that the stowage, 
“ so far as it came under the observation of 
the undersigned, was in accordance with the 
rule of the Board of Underwriters.” On 
points of law, ordered to be tried as a pre- 
liminary issue : — Held : the certificate of 
the surveyor was in such guarded terms that 
it did not satisfy the requirements of the 
clause of the bill of lading & was not con- 
clusive evidence of proper stowage, so as to 
preclude the cargo owners from calling 
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evidence in support of their allegations of 
negligent stowage & unseaworthiness ; &, 

moreover, that the clause itself was incon- 
sistent with the provisions of the Harter Act, 
because it enabled the shipowner, if he could 
produce a certificate stating that a surveyor 
had done that which in fact he had not done, 
to escape a liability from which the Act 
intended he should not escape ; further, the 
shipowner, by accepting liability up to an 
agreed value, was not limiting his liability, 
because it was open to the shipper to declare 
a higher value & pay a higher freight, & 
therefore the clause in question was not 
invalidated by the Harter Act ; but it would 
be doing violence to the English language to 
hold that an automobile shipped without a 
box, crate or any form of covering was a 
“ package,” & the clause was inapplicable to 
such cargo. — Studebaker Distributors, 
Ltd. v . Charlton Steam Shipping Co., Ltd., 
[1938] 1 K. B. 459 ; [1937] 4 All E. R. 304 ; 
107 L. J. K. B. 203 ; 157 L. T. 583 ; 54 
T. L. R. 77 ; 81 Sol. Jo. 982 ; 43 Com. Cas. 
59. 

8036. Add. Annotation: — Consd. Cosmopolitan 
* Shipping Co. (Inc.) v. Hatton & Cookson, 
Ltd. (Liverpool) (1929), 143 L. T. 296. 

8043. Add, Annotations : — Apld. Timm & Son, Ltd. 
v . Northumbrian Shipping Co., [1938] 1 All 
E. It. 774. Consd. Northumbrian Shipping 
Co. v , Timm (E.) & Son, Ltd., [1939] A. C. 
397. 

8045. Add. Annotations .—Apld. Firemen’s Fund 
Insce. v . Western Australian Insce. & Atlantic 
Insce. (1927), 138 L. T. 108. Consd. Smith, 
Hogg & Co. v . Black Sea & Baltic General 
Insurance Co., [1939] 2 All E. It. 855. Refd. 
Elof Hansson Agency, Ltd. v . Victoria Motor 
Haulage Co. (1938), 54 T. L. R. 666. 

3054. Add, Citation : — 17 Asp. M. L. C. 311. 


Ltd., [1934] A. C. 538. 

3056. Add. Annotations : — Consd. The Hayle, 
[1929] P. 275. Refd. Cosmopolitan Shipping 
Co. (Inc.) v. Hatton & Cookson, Ltd. (Liver- 
pool) (1929), f43 L. T. 296 ; Calico Printers’ 
Assocn., Ltd. v . Barclays Bank (1931), 145 
L. T. 61 ; Tempus Shipping Co. v. Louis 
Dreyfus & Co. (1930), 144 L. T. 13. 

3059a. .] — Resp. defts., in Oct. 1919, 

shipped 412 tons of West African produce on 
the applt. pltfs.* schooner, the R. f for carriage 
from C. on the west coast of Africa to Liver- 
pool. A clause in the bill of lading provided 


that freight was due on shipment & should 
be payable on demand, ship or goods lost or 
not lost. Defts. paid half the freight on 
shipment. The vessel & cargo were lost 
during the voyage, & as the goods never 
reached Liverpool, defts. refused to pay pltfs. 
the balance of freight, & pltfs. now claimed 
the balance of freight. Defts. pleaded that 
the vessel was in fact unseaworthy, & that 
therefore the bill of lading contract could not 
be enforced against them. By clause 2 of 
the bill of lading : “ The co. shall not be 
liable for, or for any loss or damage arising 
from or due to, collision, ... or any other 
peril of the sea ... of whatsoever nature or 
kind, whether any perils, causes, or things 
in this clause mentioned are due to or arise 
. . . from the wrongful act, omission, or 
error in judgment or negligence of . . . any 
person whomsoever in the service of the co. 
... & whether due to or arising . . . from 
unseaworthiness of the ship . . . provided 
in case of any loss, injury, or damage arising 
from or due to unseaworthiness of the ship at 
the beginning of the voyage all reasonable 
means shall have been taken to provide 
against such unseaworthiness. The co. may 
entrust to experienced or qualified officers, 
servants, or agents the duty of providing 
against unseaworthiness, & shall then be 
deemed to have fulfilled its . obligations 
hereunder . . .” : — Held : defts. had failed 
to discharge the onus which lay on them of 
proving that the vessel was unseaworthy at 
the beginning of the voyage. Moreover, 
even if the vessel had in fact been unsea- 
worthy pltfs. were protected by clause 2 of 
the bill of lading, as (a) they had taken all 
reasonable means to provide against un- 
seaworthiness, & (6) they had entrusted to 
experienced & qualified officers, servants, or 
agents, the duty of providing against un- 
seaworthiness, & must therefore be deemed 
to have fulfilled their obligations under the 
bill of lading. — Cosmopolitan Shipping Co. 
(Ino.) v . Hatton & Cookson, Ltd. (Liver- 
pool) (1929), 143 L. T. 296 ; 35 Com. Cas. 
113 ; 18 Asp. M. L. C. 130, C. A. 

Annotation : — Reid. Tempus Shipping Co. v. Louis Dreyfus 
& Co. (1930), 144 L. T. 13. 

3059b. Effect of incorporation of Harter 

Act.] — Where a cargo of flour, shipped under 
bills of lading which incorporated the United 
States Harter Act, was damaged owing to 
insufficient ventilation & failure to draw off 
hot air from the holds, such failure being due 
to the character & construction of the ship : — 
Held: (1) the damage to the flour was 
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8039 v. .1 — Burjor F. R, 

Joshi v. Kllerman City Lines, Ltd.. 
(1927), I. L. R. 52 Bom. 327.— IND. 

e i. ' Whether contract within 

Carriage of Goods by Sea Act. 1924.] — 
A firm of shipowners contracted to 
carry a cargo of machinery belonging 
to a firm of shipbuilders from the 
latter’s premises In Glasgow to their 
shipyards at Belfast. The contract 
was arranged by correspondence, in 
the course of which the shipowners 
•tipulated that the cargo was to be 
conveyed at owner’s risk & subjeot 
to the conditions in their sailing-bills. 
These included a condition that, in 
contracts were there was no bill of 
lading, the shipowners would not be 
iable for loss resulting from unsea- 


worthiness of the ship. The vessel 
carrying the machinery was lost on the 
voyage, along with the cargo. No bill 
of lading had been issued, but, after 
the loss of the cargo, the shipowners 
gave the shipbuilers a letter acknow- 
ledging receipt of the cargo & specify- 
ing it in detail. In an action at the 
instance of the shipbuilders against the 
shipowners for recovery of the value 
of the cargo based on the alleged un- 
seaworthiness of the vessel, the 
pursuers contended that the contract 
between the parties was regulated by 
the Act of 1924, & that the defenders 
had failed to oomply with the provisions 
of the Act for contracting out of their 
statutory liability : — Held : that the 
oontract between the parties was not 
a “ oontract of carriage ” within the 
meaning of the Carriage of Goods by 
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Sea Act, 1924, in respect (a) that the 
only receipt granted for the cargo. 
viz . the letter of acknowledgment 
given by the defenders to the pur- 
suers, did not constitute either a u bill 
of lading ” or 4t documents of 

title ” within Art. 1 (b) of the Schedule 
to the Act, Sc if ) that, the issue of a 
bill of lading not being within the 
contemplation of the parties to the 
oontract, the contract could not 
reasonably be described as “ covered ” 
by a bill of lading within the meaning 
or Art. I (b ) ; accordingly, that 
defenders were entitled to contract 
out of liability for loss resulting from 
their vessel’s unseaworthiness without 
reference to the Act ; & action dis- 
missed. — Harlan i & Wolff, Ltd. 
©, Burns Sc Latod Links, Ltd., [1981] 
S. a 722. — SOOT* 
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caused by breach of the implied warranty of 
seaworthiness for the cargo in question ; 
& (2) the United States Harter Act did not 
exclude the implied warranty of seaworthi- 
ness for cargo, or cut down such implied 
warranty to an undertaking on the part of 
the shipowner to use due diligence to make 
the ship seaworthy. — T he Erjk Boye (1929), 
142 L. T. 335 ; 18 Asp. M. L. O. 08. 

3070a. After additional cargo taken on 

board.] — Pltfs. engaged defts., who were 
barge owners, to lighter certain machinery 
from a steamer in Millwall Docks to Fulham, 
the contract containing an owner’s risk 
clause. Defts.’ barge, having taken the 
machinery on board, proceeded to another 
steamer & took in additional cargo. While 
alongside this other steamer the barge was 
holed by an unknown vessel, & owing to the 
entrance of water pltfs.’ machinery was 
injured by rust. In an action for breach of 
the warranty of seaworthiness defts. denied 
liability on the grounds that the barge was 
seaworthy when pltfs.’ machinery was 
loaded, & that since, so far as pltfs. were 
concerned, the loading of additional cargo 
was part of the voyage, defts. were pro- 
tected by the owner’s risk clause : — Held : 
the loading was not completed until the 
additional cargo had been taken on board, 
&, therefore, as the barge was unseaworthy 
at the time when she started on her voyage, 
pltfs. were entitled to recover. — Thompson 
& Norris Manufacturing Co., Ltd. v. 
Ardley, P. H., & Co. (1929), 46 T L. R. 
120 ; 74 Sol. Jo. 27. 

3070b. Completion of loading.] — 

SVENSSONS (C. WlLH.) TrAVABUAKTIEBOLAG 
v. Cliffe S.S. Co., No. 2974b, ante . 

3071. Add. Annotation: — Refd. Petrofina S. A. of 
Brussels v , Compagnia Italiana Transporto 
Olii Minerali of Genoa (1936), 53 T. L. R. 222. 

3072. Add. Annotation : — Refd. Northumbrian 
Shipping Co. v. Timm (E.) «fe Son, Ltd., [1939] 
A. C. 397. 

3073a. . ] — Resps. were the holders 

of a bill of lading in respect of a cargo of 
wheat shipped on applts.’ vessel at Van- 
couver for carriage to Hull. The bill of 
lading was subject to the provisions of Cana- 
dian Water Carriage of Goods Act, 1910, 
which by sect. 6 provides that, if the ship- 
owners exercise “ due diligence to make the 
ship in all respects seaworthy & properly 
manned, equipped, & supplied,” they shall 
not be responsible for loss “ resulting from 
faults or errors in navigation ... of the 
ship.” At Vancouver the master was in- 
structed to bunker for the homeward ocean 
voyage at St. Thomas in the Virgin Islands. 
On sailing from Vancouver the vessel had not 
enough coal to take her to St. Thomas, 
allowing a reasonable margin for the con- 
tingencies to which any such voyage must be 
subject, but she could have bunkered at 
Colon, a port on the route, the master being 
authorised to do so if necessary. He, how- 
ever, did not bunker there, & after leaving 
Colon, & finding that he had insufficient 
bunkers to take him to St. Thomas, altered 
his course to Port Royal ; but while making 
for that port the vessel ran on to a reef off 
Jamaica & became, along with the cargo, a 
total loss, the loss being found to be due to 


faults or errors in navigation. In an action 
by resps. claiming for the loss of their cargo : 
— Held : applts. had failed to exorcise due 
diligence to make the ship in all respects 
seaworthy on sailing from Vancouver owing 
to insufficient bunkers ; they were not 
entitled to rely on the exempting provisions 
of the Canadian Water Carriage of Goods Act, 
& consequently wore liable for the loss sus- 
tained by resps. — Northumbrian Shipping 
Co., Ltd. v. Timm (E.) & Son, Ltd., [1939] 
A. C. 397 ; [1939] 2 All E. R. 648 ; 108 L. J. 
K. B. 503 ; 160 L. T. 573 ; 55 T. L. R. 770 ; 
83 Sol. .Jo. 503 ; 44 Com. Cas. 287, 11. L. 

3080. Add. Annotation : — Consd. The Napier Star, 
LI 939] P. 330. 

3089a. Sailing without mate.] — B urnard & 

Algers, Ltd. v. Player, Richard & Co. 
(1928), 72 Sol. Jo. 503. 

3091. Add. Annotation : — Dlstd. Chellew Naviga- 
tion Co. v. A. R. Appelquist Kolimport A. G. 
(*1933), 49 T. L. R. 295. 

3092a. Necessary for admission to port.] 

— A steamer was chartered to perform a 
Baltic round voyage, the charterparty pro- 
viding as follows : The steamer was to be 
“ in every way fitted for ordinary cargo 
service.” The charterers were to pay all 
“ port charges . . . <fc all other charges & 
expenses whatsoever,” except certain speci- 
fied outgoings, which were to be paid by the 
shipowners. The hire was payable by the 
charterers by the month rata for 

any fractional part of a month (the days to 
be taken as fractions of a month of 30 days).” 
On the expiration of the charterparty the 
steamer was to be redelivered “ in same good 
order as when delivered to the charterers 
(fair wear & tear excepted).” The steamer 
was ordered to Stockholm, but when she 
arrived she had no measurement certificate, 
as required by Swedish law, & the charterers 
had to procure one & pay the cost of it. The 
hire began in Aug. & lasted twenty-nine days, 
the charterers having paid a month’s hire 
in advance. After discharging at Stockholm 
the steamer went to Lulea & loaded iron ore, 
which was dropped into the hold from a con- 
siderable height, & which was discharged at 
Emden by means of grabs, & the bottom of 
the hold was damaged in consequence. In 
an arbn. the umpire found that the cost of 
the certificate must be borne by the char- 
terers, that the charterers could get only 
one day’s hire back from the shipowners, & 
that the damage to the hold was not fair 
wear & tear : — Held : the certificate was not 
a document which the shipowners were bound 
to supply, the charterers were entitled to 
repayment of hire for one day only, & the 
umpire was entitled in law to hold that the 
damage was not fair wear & tear, & therefore 
the award must be upheld on all three points. 
— Chellew Navigation Co., Ltd, v . A. R. 
Appelquist Kolimport A. G. (1933), 49 
T. L. R. 295 ; 38 Com. Cas. 218. 

3098. Add . Annotation : — Refd. Northumbrian 
Shipping Co. v. Timm (E.) & Hon, [1939] 
A. C. 397. 

8099a. .] — A steamship was chartered 

to proceed to various ports in the River 
Plate & there load a cargo of grain for carriage 
to Hamburg; ^The shipowners had provided 
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bunker coal more than enough to take the 
ship to the loading ports. Some of this coal 
was stowed in a reserve bunker on the port 
side separated from one of the ship’s holds 
only by an unprotected steel bulkhead. The 
coal was unfit for the voyage. In this 
respect the vessel was unseaworthy. Shortly 
after she started on the return voyage a 
serious fire broke out in the port reserve 
bunker. The captain put into a port of 
refuge & incurred expense for the benefit of 
ship fo cargo. In an action by the ship- 
owners against cargo owners for contribution 
towards a general average expenditure defts. 
counterclaimed for damages for injury to 
their cargo owing to the fire. The fire having 
happened without the actual fault or privity 
of pltfs. : — Held : (1) by virtue of Merchant 
Shipping Act, 1894 (c. 60), s. 602, which 
relieved pltfs. from liability for loss of or 
damage to the cargo, they were entitled to 
general average contribution ; (2) notwith- 
standing the unseaworthiness of the ship, 
pltfs. were not liable for loss of or injury to 
the cargo. — Louis Dreyfus & Co. v. Tempus 
Shipping Co., [1931] A. C. 726 ; 100 L. J. K. B. 
073; 146 L. T. 490 ; 47 T. L. R. 642 ; 76 Sol. 

* Jo. 554 ; 30 Com. Cas. 318 ; 18 Asp. M. L. C. 
243, H. L. ; affg S. 0. sub nom. Tempus 

, Shipping Co., Ltd. v. Louis Dreyfus & Co.. 
Ltd., [1931] 1 K. B. 195, C. A. 

Annotation : — Aa to (1) Reid. Haln S. 3. Co. v. Tate & Lyle, 
Ltd., [1936] 9 All E. R. 597. 

3099b. .] — Fiumana Society Di Navi- 

gazionE v. Bunge & Co., Ltd., No. 4313a, post. 

3099c. .] — Northumbrian Shipping 

Co., Ltd. v. Timm & Son, Ltd., No. 3073a, 
ante. 

3099d. .] — Pltfs. were the owners of a 

ship chartered to go to Soroka & load timber 
& carry it to Garston. The charterparty 
provided that the shipowner should not be 
liable for loss or damage arising or resulting 
from unseaworthiness unless caused by want 
of due diligence on his part, & that the ship- 
owner should not be responsible for loss or 
damage arising or resulting from any act, 
neglect or default of the master, mariner, pilot 
or servants of the shipowner in the navigation 
or management of the ship. General aver- 
age was to be settled in London according 
to the York- Antwerp Rules, 1924, in accord- 
ance with English law. While the ship was 
loading at Soroka, she suddenly took a list 
of 5 degrees to port. The master then stopped 
loading & proceeded upon his voyage. Before 
arrival at his port of destination, he ran short 
of bunkers, & put in to Stornoway to take in 
some extra coal. When 16 tons of coal had 
been taken in, the ship heeled over, &, in 
order to save her from sinking, she was 
beached, with the result that a good deal of 
the cargo was lost & some of it was damaged. 

It wAs found as a fact, that the ship was 
unseaworthy upon leaving Soroka, but. the 
experts agreed that the ship could have been 
bunkered at Stornoway in such a manner 
as to have brought her back to the upright j 
& to have allowed her to proceed quite safely 
to Garston & deliver her cargo. The shipr 
owners claimed general average contribution 
from those interested in the cargo : — Held : 
the dominant cause of the loss was the 
unseaworthy condition of the ship, & that 
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unseaworthiness was due to a lack of care on 
the part of .the owners & the master. The 
owners were, therefore, not entitled to general 
average contribution. — Smith Hogg & Co., 
Ltd. v. Black Sea & Baltic General 
Insurance Co., Ltd., [1939] 2 All E. R. 
855 ; 55 T. L. R. 760 ; 83 Sol. Jo. 496 ; 44 
Com. Cas. 244, C. A. 

3099e. Negligent engineer provided.] — Where cargo 
owners recovered against charterers for dam- 
age to cargo due to the negligence of the 
engineer in leaving open cock controlling 
bilge suction ; — Held : the charterers were 
entitled to indemnity from the shipowners, 
who had taken on the engineer without real 
knowledge of his capabilities, & had thereby 
failed in their duty to exercise due diligence 
in making the vessel seaworthy. — The 
Roberta (1937), 68 LI. L. R. 231. 

3100. Add. Annotations : — Refd. Foreman & EUams 
v. Federal Steam Navigation Co., [1928] 2 

K. B. 424 ; Gosse Millerd v. Canadian 
Government Merchant Marine, The Canadian 
Highlander, [1929] A. 0. 223. 

3107. Add. Annotations : — Conad. Calico Printers’ 
ABSocn., Ltd. v. Barclays Bank (1931), 145 

L. T. 51. Refd. The Hayle, [1929] P. 275 ; 
Svenssons (0. Wilh.) Travaruaktiebolag v. 
ClifEe S.S. Co. (1931), 37 Com. Cas. 83; 
Petrofina S. A. of Brussels v. Compagnia 
Italiana Transport© Olii Minerali of Genoa 
(1936), 53 T. L. R. 222. 

3108. Add. Annotation : — Consd. Aslan v. Imperial 
Airways, Ltd. (1933), 149 L. T. 276. 

3110a. Flour — Insufficient ventilation of 

holds.] — The Eric Boyb, No. 3069b, ante. 

3110b. Oil — Cleanliness of tanks.] — Resps. 

chartered a steamer from applt. shipowners 
for the carriage of a cargo of oil. The charter- 
party contained the following clauses : 
“1. The steamer being tight staunch & 
strong A every way fitted for the voyage, 
& to be maintained in such condition during 
the voyage, perils of fche sea excepted. . . . 
16. The captain is bound to keep the tanks, 
pipes & pumps of the steamer always clean. 
... 27. Steamer to clean for the cargo in 
question to the satisfaction of charterers’ 
inspector.” The tanks were inspected on 
behalf of the charterers, & the cleaning sug- 
gested by the inspector having been carried 
out by the master, the ship was accepted by 
the charterers as fit to load. Some portion 
of the cargo became damaged by dis- 
coloration, for which the charterers sought to 
make the shipowners responsible. There 
was no negligenoe by the shipowners or their 
servants in making the vessel fit to carry 
the cargo & the master took all reasonable 
steps to make the tanks clean & fit for that 
purpose. The cause of the damage was not 
established : — Held : clauses 1 &16 contained 
an express warranty of seaworthiness that 
the ship was fit for the particular cargo ; the 
shipowners were not relieved from liability by 
clause 27, which was superadded to the 
oharterparty for the purpose of the 
charterers ; & that the shipowners were 

accordingly liable to the charterers. — Petro- 
fina S. A. of Brussels v. Compagnia 
Italiana Transporto Olh Minerali of 
Genoa (1937), 53 T. L. R. 050 ; 42 Com. Cas. 
280, C. A. 
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8114* Add. Annotations : — Consd. Svenssons (C. 
Wilh.) Travaruaktiebolag v . Cliff© S.S. Co. 
(1931), 37 Com. Cas. 83 ; Elof Hansson 
Agency, Ltd. v. Victoria Motor Haulage Co. 
(1938), 54 T. L. R. 606. 

8114a. .] — Svenssons (0. Wilh.) Tra- 

VARUAKTIEBOLAG V . CLXFPE SB. Co., LTD., 
No. 2974b, ante, 

3118. Add, Annotations : — Apld. Firemen’s Fund 
Insce. v. Western Australian Insce. <fe Atlantic 
Insce. (1927), 138 L. T. 108. Consd. Cos- 
mopolitan Shipping Co. (Inc.) v. Hatton & 
Cookson, Ltd. (Liverpool) (1929), 143 L. T. 
290 ; The Kite (1933), 49 T. L. R. 525. Refd. 
Hall v. Brooklands Auto-Racing Club (1932), 
48 T. L. R. 546 ; The Arpad (1934), 50 
T. L. R. 505 ; Paterson S.S., Ltd. v, Canadian 
Co-operative Wheat Producers, Ltd., [1934] 
A. C. 538. 

3124. Add, Annotation : — Refd. The Touraine> 
[1928] P. 58. 

3125a. Absence of shifting boards.] — Applts., 
Swedish shipowners, chartered a steamer to 
resps. The charterparty provided ( inter alia) 
that the steamer was “ every way fitted to 
. carry bulk & general cargoes,” that the 
owners would maintain her in a thoroughly 
efficient state in hull, machinery & equip- 
ment for & during the service, “ with dun- 
nage, mats, shifting boards (as far as on 
board),” & that the charterers should provide 
& pay for coals . . . & “ all other charges & 
expenses whatsoever appertaining to the 
cargo.” When the steamer was dryjvered to 
the charterers she was not fitted with shifting 
boards. During the currency of the charter- 
party she was employed to carry grain in 
bulk, & it was necessary that shifting boards 
should be provided for the grain to be carried 
in safety. The carriage of cargo of that 
description was contemplated by the charter- 
party. A dispute arose between applts. & 
resps. as to which of them should bear the 
cost of providing the necessary shifting 
boards ; the dispute was referred to arbn. & 
the arbitrator awarded, subject to the opinion 
of the ct. on a special case, in favour of 
resps. The special case was argued before 
Lewis, J. ; he confirmed the award, & applts. 
now appealed to the Ct. of Appeal. Their 
lordships dismissed the appeal : — Held ; 
(1) as the voyage was one of the class con- 
templated by the charterparty & could not 
be safely made without shifting boards the 
obligation to provide shifting boards was 
laid upon the shipowners by the provision 
in the charterparty that the steamer was 
“ every way fitted to carry bulk . . . 
cargoes ” ; (2) the provision in the charter- 


party that the owners would maintain the 
steamer with shifting boards “ as far as on 
board ” could not diminish the primary 
obligation of the shipowners to have the 
steamer every way fitted to carry bulk 
cargoes ; (3) the provision of shifting boards 
was part of the duty of the shipowners & 
was not an expense “ appertaining to the 
cargo ” for which by the charterparty the 
charterers were liable ; & (4) shifting boards 
were part of the equipment of the steamer & 
if the owners had not provided them they 
would have broken the overriding warranty 
of seaworthiness. — Rederi Akttebolaget 
Unda v, Burdon & Co., Ltd. (1937), 42 
Com. Cas. 239. 

3126. Add. Annotations : — Refd. Barrett v. London 
General Insurance Co., [1935] 1 K. B. 238; 
Elof Hansson Agency, Ltd. v. Victoria Motor 
Haulage Co. (1938), 54 T. L. R. 600. 

3128a. .] — Cosmopolitan Shipping Co. 

(Inc.) v, Hatton & Cookson, Ltd. (Liver- 
pool), No. 3059a, ante. 

3129. Add. Annotation : — Consd. Cosmopolitan 
Shipping Co. (Inc.) v. Hatton & Cookson, 
Ltd. (Liverpool) (1929), 143 L. T. 290. 
Refd. Tate & Lyle. Ltd. v. Ham S.S. Co. 
(1934), 151 L. T. 249. 

3140. Add. Annotation : — Refd. Kulukundis v. 
Norwich Union Fire Insurance Society, 
[1930] 2 All E. R. 242. 

8161. Add. Annotation : — As to (2) Refd. Foscolo 
Mango & Co. v. Stag Line, Ltd., [1931] 2 
K. B. 48. 

3162a. Within Carriage of Goods by Sea Act, 

1924 (c. 22), Sched., Art, IV., r. 4]. — A cargo 
of coal was loaded on clefts. * steamship, the i., 
at Swansea, for carriage to Constantinople 
under bills of lading, which gave the ship- 
owners “ liberty ... to call at any ports in 
any order, for bunkering or other purposes, 
... all as part of the contract voyage.” 
The shipowners were exempted by the bills 
of lading from liability for loss due to perils 
of the seas. The I. was fitted, in the interests 
of the shipowners, with a superheater, & 
when she started from Swansea she had on 
board two engineers, who were there to 
observe whether the superheater was working 
efficiently. It was intended that these two 
engineers should be landed with the pilot 
at Lundy, but when the vessel reached that 
island no satisfactory trial of the super- 
heater having been obtained, the two 
engineers remained on board, <te were, later, 
landed in St. Ives Bay. In proceeding there, 
<fe for some time after leaving there, the /. 
was off the usual route. Shortly after 


PART VIL SECT. 6, SUB-SECT. 1.— 
D. (b) 111. 

3111 lv. .1 — The negligent 

& improper stowage or a cargo of oom 
by failure to provide proper shifting 
boards renders a ship unseaworthy. — 
Re Untts Shipping Go., £1937] 2 
I>. L. B. 239.— CAN. 

3111 v. .] — Improper 

stowage amounts to unseaworthinefes 
& exemption from liability for “ perils 
of the sea or accidents of navigation " 
does not apply. — Richardson (Jambs) 
& Sons, Ltd. v. Unus Shipping Co., 
Ltd. (1937), 12 M, P. ft. 39.— CAN. 

>g. What amounts to improper stow- 
W — Wheat in bulk — Lack of shifting 


boards .] — Wheat waa shipped under a 
bill of lading which incorporated the 
Water-Carriage of Goods Act, R. 8., 
1927, o. 207. In the course of the 
voyage the ship stranded during a 
gale, & the wheat was lost in con- 
sequence. In an action for damages 
by the owners of the wheat against toe 
shipowners, the trial fudge 8c the 
appellate ct., concurrently found 
(a) that the ship waa unsea worthy in 
that the wheat was loaded in bulk 
without shifting boards or other 
precaution to keep it from shifting, 6c 
that the shipowners had not exercised 
due diligence to make her seaworthy ; 
8c (2) that this unseaworthiness was the 
cause of the loss, in the sense that the 
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master had been apprehensive that the 
wheat, so stowed, would shift if he 
were to put the ship upon her proper 
course, as that would involve putting 
her in the trough of the sea, & that 
for that reason be did not do so, 
whereas if she had taken the proper 
course she would have avoided the 
shoal upon which she stranded : — 
Held : the findings were findings of 
fact &, being concurrent, should not be 
disturbed ; 8c upon them the ship- 
owners were liable under sects. 4 & 7 
of the above Act. — Paterson Steam- 
ships, Ltd. v. Canadian Co-operative 
Wheat Producers, Ltd., (1934) A. C. 
538 ; 103 L. J. P. 0. 166; 151 L. T. 
549 ; 51 T. L. R. 5, P. 0.— CAN. 
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resuming her voyage from St. Ives Bay & 
before she had returned to the usual route 
the /. stranded on the Cornish coast, & both 
ship & cargo were lost. In an action in 
respect of the loss of the cargo : — Held : 
(1) the departure of the 1. from the contract 
route did not come within the liberty given 
by the bills of lading “ to call at any ports 
in any order, for bunkering or other pur- 
poses/' as the words “ or other purposes " 
must be construed ejusdem generis with the 
word “ bunkering," k as meaning the calling 
at a port for some purpose having relation 
to the contract voyage ; (2) the deviation 
was not a “ reasonable deviation M within 
Art. IV., r. 4, of Sched. to Carriage of Goods 
by Sea Act, 1924 (c. 22). 

In considering whether a deviation is 
“ reasonable ” within Art. IV., r. 4, the 
interests to be considered are those of the 
parties to the contract adventure, & this 
may include consideration of the position 
of the underwriters ( per Scrtjtton, L.J.). 

The words “ reasonable deviation " mean 
a deviation whether in the interests of the 
shipowner, or the cargo owner or both, to 

• which no reasonably minded cargo owner 
would raise any objection ( per Greer, L.J.). 

The reasonableness of a deviation must 

* depend upon what would be contemplated 
reasonably by both partita to the contract 
adventure, having regard to the exigencies 
of the route, known or assumed to be known 
to both parties ( per Slesser, L.J.). 

(B) As the Act of 1924 has not altered the 
former rule whereby any unauthorised 
deviation from the contract route has the 
effect of displacing the exemptions in favour 
of the shipowners contained in the contract 
of carriage, the exemption from liability in 
respect of loss due to perils of the seas did 
not protect the shipowners ; (4) the ship- 

owners were liable in damages, the measure 
of which was the value of the coal at Con- 
stantinople if it had been delivered there in 
due course. — Foscolo, Mango & Co., Ltd. 
v. Stag Line, Ltd., [1931] 2 K. B. 48 ; 100 
L. J. K. B. 421 ; 145 L. T. 146 ; 47 T. L. R. 
278 ; 36 Com. Cas. 213 ; 18 Asp. M. L. €. 
210, C. A. ; affd., sub nom. Stag Line, Ltd. 
v. Foscolo Mango & Co., Ltd., [1932] A. C. 
328 ; 146 L. T. 305 ; 101 L. J. K. B. 165 ; 
48 T. L. R. 127 ; 75 Sol. Jo. 884 ; 37 Com. 
Cas. 54 ; 18 Asp. M. L. C. 266, H. L. 


Annotations : — Ah to (l) Consd. hazard Bros. & Co. t». Brooks 
(1932), 67 Com. Cas. 224. Refd. Tate & Lyle, Ltd. v. 
HaJn S.S. Co. (1934), 161 L. T. 249. 


3162b. Order to proceed to further port of loading 
not received by master — Return on receipt of 
wireless order. ]— Hajn S.S. Co., Ltd. v. 
Tate & Lyle, Ltd., No. 3194a, post. 

3163. Add . Annotations .* — Refd. Foscolo, Mango &> 
Co. v . Stag Line, Ltd., [1931] 2 K. B. 48; 
Haynes v. Harwood, [1935] 1 K. B. 146 ; 
Tate 6c Lyle, Ltd. v. Ham S.S. Co. (1934), 151 
L. T. 249. 


3165. Add. Annotation : — Generally , Refd. Stag 
Line, Ltd. v. Foscolo Mango & Co. (1931), 
48 T. L. R. 127. 

3169. Add. Annotation Refd. Foscolo Mango & 
Co. v. Stag Line, Ltd., [1931] 2 K. B. 48. 

3170. Add. Annotations As to (1) Refd. Cos- 
mopolitan Shipping Co. (Inc.) v . Hatton & 
Cookeon, Ltd. (Liverpool) (1929), 143 L. T. 
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296 ; Paterson S.S., Ltd. v. Canadian Co- 
operative Wheat Producers, Ltd., [1934] A. C. 
538 ; Tate & Lyle, Ltd. v. Hain S.S. Co. 
(1934), 151 L. T; 249 ; Northumbrian Ship- 
ping Co. v. Timm (E.) & Son, Ltd., [1939] 
A. C. 397. As to (2) Refd. Akt. Ocean v . 
Harding, [1928] 2 K. B. 371 ; Tempus 
Shipping Co. v. Louis Dreyfus & Co., [1931] 
1 K. B. 195. 

3172. Add. Annotations : — Consd. Hain S.S. Co. v. 
Tate & Lyle, Ltd., [1936] 2 All E. R. 597 ; 
Reardon Smith Lines, Ltd. v. Black Sea & 
Baltic General Insurance Co., [1938] 2 All 
E. R. 706 ; Compagnie Primera De Navaga- 
ziona Panama v . Compania Arrendataria, 
De Monopolio De Petroleos S.A., [1939] 2 

K. B. 117 ; Reardon Smith Lines, Ltd. v. 
Black Sea & Baltic General Insurance Co., 
The Indian City, [1939] 3 All E. R. 444. Refd. 
Frenkel v. McAndrews & Co., [1929] A. C. 
545 ; Foscolo Mango & Co. v. Stag Line, Ltd., 
[1931] 2 K. B. 48 ; The Torni (1932), 101 

L. J. P. 44 ; Connolly Shaw, Ltd. v. Norden- 
fjeldske S.S. Co. (1934), 50 T. L. R. 418 ; The 
Njegos, [1936] P. 90. 

3174. Add. Annotation : — Refd. Connolly Shaw, 
Ltd. v. Nordenfjeldske S.S. Co. (1934), 50 
T. L. R. 418. 

3175. Add. Annotations : — Folld. Frenkel v . Mc- 
Andrews & Co., [1920] A. C. 545. Consd. 
Reardon Smith Lines, Ltd. v. Black Sea & 
Baltic General Insurance Co., The Indian 
City, [1939] 3 All E. R. 444. 

3176. Add. Annotations : — Consd. Frenkel v. Me* 
Andrews & Co., [1929] A. C. 545 ; Hain 
S.S. Co. r. Tate & Lvle, Ltd., [1936] 2 All 
E. R. 597. Refd. Akties Steam v. Arcos, 
Ltd., Akties Bruusgaard v. Arcos, Ltd. 
(1933), 39 Com. Cas. 158 ; A/S Rendal v. 
Arcos, Ltd., [1937] 3 All E. R. 577 ; Reardon 
Smith lanes, Ltd. v. Black Sea & Baltic 
General Insurance Co., The Indian City, 
[1939] 3 All E. R. 444. 

3177. Substitute the following paragraph : — 

A bill of lading issued at Malaga stated that 
goods were shipped by applt. “ in the steam- 
ship C. with destination to Liverpool, with 
liberty to touch at any ports whatsoever, 
although they may be outside the route, 
without it being considered a deviation ; 
... to discharge, reload, tranship, send to 
destination by any means of transport, all 
responsibility of the ship ceasing on dis- 
charge from deck." Reaps, owned a fleet of 
cargo steamers, including the O., which were 
in the habit of going from Liverpool to the 
ports of Spain & Portugal & back. The 
ships called at Malaga in some cases, as in 
the present, on the outward journey before 
proceeding up the east coast of Spain, & in 
other cases on the return journey*; & the 
route of any particular ship was advertised 
in the local papers at Malaga, stating that the 
voyage was via Levant© " or “ Directo " 
according as the ship was going up the 
Mediterranean before going to Liverpool or 
going to Liverpool direct. Applt. *s goods 
were lost in a storm between Malaga & 
Cartagena. In an action to recover the 
value of the goods : — Held : in the absence 
of any express statement in the bill of lading 
of the ship’s contract voyage, parol evidence 
was admissible to show what that voyage was, 

& in the circumstances the route via Levant© 
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was a usual commercial route for the ship to 
follow ; she was therefore on the contract 
voyage at the time when the goods were 
lost, & resps. were protected from liability 
by the exceptions in the bill of lading, which 
included perils of the sea. — F renkel v. 
MacAndrews & Co., Ltd., [1929] A. C. 
545 ; 98 L. J. K. B. 389 ; 141 L. T. 33 ; 45 
T. L. R. 311 ; 34 Com. Cas 241 ; 17 Asp. 
M. L. C. 582, H. L. 

Add. Annotations : — Consd. Reardon Smith 
Lines, Ltd. v. Black Sea & Baltic General 
Insurance Co., [1939] 3 All E. R. 444. Reid. 
The Torni (1932), 101 L. J. P. 44. 

179. Add. Annotations : — Consd. Hain S.S. Co. v. 
Tate & Lyle, Ltd., [1936] 2 All E. R. 597. 
Refd. Reardon Smith Line, Ltd. v. Black Sea 
<fc Baltic General Insurance Co. (1937), 42 
Com. Cas. 332. 

179a. For bunkering " or other pur- 

poses — Construction ejusdem generis.] — 

Foscolo, Mango & Co. v. Stag Line, Ltd., 
No. 3162a, ante. 

179b. Purpose relating to contract 

voyage.] — Foscolo, Mango & Co., Ltd. v. 
Stag Line, Ltd., No. 3162a, ante. 

179c. No frustration.] — A clause in a 

bill of lading covering lemons shipped at 
Palermo for London provided : “ Nothing 

in this bill of lading (whether written or 
printed) is to be read as an engagement that 
the said carriage shall be performed directly 
or without delays, the ship is to be at liberty, 
either before or after proceeding towarus the 
port of delivery of the said goods, to proceed 
to or return to & stay at any ports or places 
whatsoever (although in a contrary direction 
to or out of or beyond the route of the said 
port of delivery) once or oftener in any order 
backwards or forwards for loading or dis- 
charging cargo passengers coals or stores or 
for any purpose whatsoever whether in 
relation to her homeward voyage or to her 
outward voyage or to an intermediate 
voyage, & all such ports places & sailings shall 
be deemed included within the intended 
voyage of the said goods.” The vessel 
deviated to Hull before going to London, but 
the deviation did not affect the condition of 
the lemons. In an action by indorsees of the 
bill of lading against the shipowners for delay 
in delivery, pltfs. alleged that they had 
suffered damage by a change in the market 
conditions during the interval : — Held : as 
the purpose of the voyage — namely, the 
carriage of a perishable cargo to London — * 
was not frustrated, the action failed. — Con- 
nolly Shaw, Ltd. v. Nordenfjeldske S.S. 
Co. (1934), 50 T. L. R. 418 ; 78 Sol. Jo. 430. 

innolalion : — Reid. Reardon 3mith Line, Ltd. v. Black Sea 
& Baltie General Insurance Co. (1937), 42 Com. Cas. 332. 

185. Add. Annotation: — As to (1) Consd. Hain 
S.S. Co. v. Tate & Lyle, Ltd., [1936] 2 All 
E. R. 597. 

188. Add. Annotations :—Asto (1) Apld. Canadian 
Pacific Ry. v. Kelvin Shipping Co. (1927), 
138 L. T. 369. Generally , Refd. Akties Steam 
v. Arcos, Ltd., Akties Bruunsgaard v. Arcos, 
Ltd. (1933), 39 Com. Cas. 168 ; A/S Kendal 
v. Arcos, Ltd., [1937] 3 All E. R. 577. 

193a. By peril of the sea.] — F oscolo 

Mango & Co., Ltd. v. Stag Line, Ltd., No. 
3162a, ante . 


3198b. Measure of damages.] — Foscolo 

Mango & Co., Ltd. v . Stag Line, Ltd., 
No. 3162a, ante. 


3194a. Liability of Indorsees of bills of lading — 
General average contribution.] — By a charter- 
party a firm, having sold sugar to reaps., 
chartered applt.’s steamer T. to load the 
sugar at two ports in Cuba & at one port in 
San Domingo “ as ordered.” The charterers, 
by notice to applts.’ agents in New York, 
specified two loading ports in Cuba & one 
in San Domingo. The T. loaded sugar at 
the first Cuban port & was sent on by the local 
agents of the charterers to the second Cuban 
port. A cablegram directing the steamer to 
call at a loading port in San Domingo was not 
delivered to the master, who therefore left 
Cuba for home with a considerable cargo 
space unoccupied. Shortly afterwards the 
steamer was recalled by wireless & ordered 
to go to the loading port in San Domingo 
where she completed loading. On leaving 
San Domingo on the homeward voyage the 
T. stranded & was badly damaged. The 
sugar had to be discharged & part of it was 
lost. The cargo was brought home in another 
steamer, & to obtain possession of it resps. 
signed a Lloyd’s average bond under which 
they were required to deposit £9,600 to cover 
an adequate proportion of general average 
charges. The present reaps., indorsees of the 
' bills of lading, brought an action against the 
present applts. claiming the return of their 
deposit under the bond, & a declaration that 
they were not liable to contribute in general 
average in respect of the Cuban sugar, on the 
ground that there had been an unjustified 
deviation from the charterparty voyage. 
Applts. counterclaimed for proper contribu- 
tion in general average & for the balance of 
freight : — Held : although there was an 
unjustified deviation it was waived by the 
charterers, & the charterparty thus remained 
in force ; resps., as indorsees of the bills of 
lading, were not personally liable to con- 
tribute to the general average loss as they had 
not waived the deviation ; but /is the general 
average contributions were chargeable on the 
goods, & applts. gave up their lion in con- 
sideration of resps/ undertaking in the bond 
to make the proper contribution in general 
average resps. were bound by the bond to 
make such contribution ; there was no 
implied obligation to pay the balance ol 
freight. — Hain S.S. Co., Ijtd. v. Tate & 
Lyle, Ltd., [1936] 2 All E. R. 597; 155 
L. T. 177 ; 52 T. L. R. 617 ; 80 Sol. Jo. 687 ; 
41 Com. Cas. 350 ; 19 Asp. M. L. C. 62, 11. L. 

.Annotations :■ ---Refd. A/S Rendal v. Arrow, Ltd., f 1937] 3 
All E. R. 577 ; Ben Line Steamers, Ltd. v. Compagnie 
Optorg of Saigon (1937), 42 Com. Cas. 295 ; Reardon 
Smith Lines, Ltd. v. Black Sea Sc. Balt ic General Insur- 
ance Co., The Indian City, [19391 3 All E. R. 444. 


3195a. Two consecutive voyages — Deviation In 
first voyage— Whether charterer bound to 
make second.] — By a charterparty dated 
Dec. 30, 1937, the Y. was chartered to go to 
Istanbul & from there, as ordered, to proceed 
to Constantsa, or to a safe port in the Black 
Sea, there to load oil in bulk <fc take it to 
a Mediterranean port between Cartagena & 
Barcelona, inclusive. The vessel was at 
liberty to call at any ports in any order, to 
tow & assist vessels in distress, to deviate 
for the purpose of saving life, & to call at any 
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port or ports for bunker supplies. The 
charterparty was to remain in force for two 
consecutive voyages upon the same terms & 
conditions. The Y. loaded oil at Constantza 
for Valencia. On leaving Constantza, the 
captain set his course for Zonguldak, which is 
about 150 miles east of the Bosphorus, & 
is not a port on the ordinary route rrom Con- 
stantza through the Bosphorus. Later, 
owing to weather conditions, he altered his 
course, & went to Istanbul. Prom Istanbul, 
he sailed for Algiers, but put into Bona, a 
North African port, about 30 miles off his 
course, when he still had sufficient bunkers to 
reach Algiers. It was contended that these 
were deviations under the charterparty, & 
that the charterers were entitled to refuse to 
implement the contract with regard to the 
second voyage : — Held : the deviation in the 
first voyage relieved the charterers of the 
• performance of the charterparty & of the 
necessity for giving orders for the second 
voyage, as the contract was an entire contract 
for the two voyages. — Be Compagnie 
P matatA de Navagaziona de Panama <fc 

COMPANIA ABREND ATAItl A DE MONOPOUO 
, de Petroleqs S.A.’s Aebn., The Yolanda, 
[1939] 4 All E. It. 81 ; 56 T. L. R. 331 sub 
nom. Compagnie Pbimera de Navigaziona 
‘Panama v. Compania Abrendatabia de 
Monopolis de Petkoleoj- S.A., 161 L. T. 
328; 83 Sol. Jo. 848, C. A. 

3199. Add. Annotation: — As to (1) Refd. The 
Adriatic (1931), 47 T. L. R. 638. 

3201. Add. Annotation : — Refd. The Adriatic 
(1931), 47 T. L. R. 638. 

3207. Add. Annotation : — Refd. The Arpad (1934), 
50 T. L. R. 505. 

3208. Add. Annotation : — Refd. The Arpad (1934), 
50 T. L. R. 506. 

3219. Add. Annotations : — Refd. Carras v. London 
& Scottish Assurance Corpn., Ltd., [1936] 1 
K. B. 291 ; Kulukundis v. Norwich Union 
Fire Insurance Society, [1936] 2 All E. R. 242. 

3220. Add. Annotations : — Refd. Carras v. London 
& Scottish Assurance Corpn., Ltd. (1935), 40 
Com. Cas. 288 ; Kulukundis v. Norwich 
Union Fire Insurance Society, [1936] 2 All 
E. R. 242. 

3224. Add. Annotation : — Refd. Vlassopoulos v. 
British & Foreign Marine Insce. Co., [1929] 
1 K. B. 187. 

3237. Add. Annotation : — Refd. Paterson S.S., Ltd. 
v. Canadian Co-operative Wheat Producers, 
Ltd., [1934] A. C. 538. 

3245. Add. Annotation : — Refd. Tempus Shipping 
Co. v. Dreyfus & Co., [1931] 1 K. B. 195. 

3269. Add. Annotation : — Refd. Monk v. Warbey 
(1934), 151 L. T. 100. 

8286. Add. Annotation: — As to (1) Refd. Frenkel v. 
Mac Andrews % Co. (1929), 17 Asp. M. L. 0. 682. 


8293. Add. Annotation : — Refd. The Vectis, [1029] 
P. 204. 

3301. Add. Annotation — As to (1) Refd. Carras v. 
London & Scottish Assurance Corpn., Ltd., 
[1936] 1 K. B. 291. 

3346. Add. Annotations : — Refd. Broken Hill Pro- 
prietary Co. v . Latham (1932), 49 T. L. R. 
137 ; Nihalchand Navalchand v . McMullan, 
[1934] 1 K. B. 171 ; The Njegos, [1936] P. 90. 

3395. Add. Annotation : — Refd. Norwich Union 
Fire Insurance Society, Ltd. v. Price, Ltd., 
[1934] A. C. 455. 

3449. Add. Annotations: — As to (2) Refd. Ellis v. 
Stenning (John) & Son, Ltd. (1932), 101 
L. J. Oh. 401 ; Freshwater v . Buhner Rayon 
Co., [1933] Ch. 162. 

8471. Add. Annotation: — As to (3) Refd. The 
Varing, [1931] P. 79. 

3503. Add. Annotation : — Consd. Axel Brostrom 
& Son v . Louis Dreyfus & Co. (1932), 38 
Com. Cas. 79. 

8504. Add. Annotations : — As to (l)Refd. Foscolo 
Mango & Co. v. Stag Line, Ltd., [1931] 2 
K. B. 48 ; Spanish Govt. v. North of England 
S.S. Co. (1938), 54 T. L. R. 852. 

8511. Add. Annotation : — Consd. Axel Brostrom 
& Son v . Louis Dreyfus & Co. (1932), 38 
Com. Cas. 79. 

3514. Add. Annotation: — As to (1) Consd. Axel 
Brostrom & Son v. Louis Dreyfus & Co. 
(1932), 38 Com. Cas. 79. 

3516. Add. Annotation : — Consd. Axel Brostrom 
& Son v . Louis Dreyfus & Co. (1932), 38 
Com. Cas. 79. 

3517a. Port requiring tug assistance — No tug 
assistance available.}— -A charterparty pro- 
vided that the charterers might order the 
chartered vessel to discharge at two or three 
safe ports in the United Kingdom or else- 
where within certain defined limits. The 
charterers ordered the vessel to Liverpool for 
part discharge & there ordered her to pro- 
ceed to Londonderry for further discharge. 
Owing to her size she could not pass safely 
up the narrow & winding channel to London- 
derry without tug assistance. No tugs were 
kept at Londonderry & the shipowners had 
to procure a tug from Glasgow to enable 
the vessel to reach her discharging berth, & 
after her discharge was completed had to 
rocure another tug from Glasgow to enable 
er to leave. The shipowners claimed to 
recover from the charterers the cost of tug 
assistance so procured, on the ground that 
as the chartered vessel could not reach 
Londonderry without tug assistance & no 
such assistance was procurable locally 
Londonderry was not a safe port within the 
charterparty. The claim was referred to 
arbn., & the arbitrator awarded, subject to 
the opinion of the ct. on a special case, in 


PART VII. SECT. 6, SUB-SECT. 3,— 
B. (b). 

•q. Exemption from liability in 
lightermans contract — Inclusion in con- 
tract between shipowner <£ cargo owner.] 
— An action of damages was brought 
by the owners of a cargo against a 
shipping co.. who haul contracted to 
carry a consignment of grit 6c shot at 
a through rate from Aberdeen via 
Newcastle to Boston, U.S.A. It was 
understood that the cargo would be 
taken by coasting steamer as far as 


Newcastle, where It would he tran- 
shipped to a vessel of defenders for 
carriage to Boston. The contract be- 
tween the parties was baaed upon 
Shipping Instructions, containing this 
clause : — “ All goods awaiting ship- 
ment are received & carried subject 
... to the conditions ... of any 
. . . persons by whom the goods may 
be conveyed.'* During transhipment 
at Newcastle the goods wore placed on 
board a lighter, where they were 
damaged through being left uncovered 
in heavy rain. The lighterman had. 


accepted the goods from defenders 
under a contract, the terms of which 
exempted him from liability for his 
servants* negligence : — Held : the 
clause quoted from the Shipping In- 
structions applied during the tran- 
shipment of the goods by means of 
the lighter, & its effect was to import 
into the contract between pursuers & 
defenders the exemption from liability 
contained in the lighterman's condi- 
tions of carriage. — Abxkdxbn Grit 
Oo. v . Bujebman's WhAok Lin*, 

iimi s. a 9 .— -soot. 
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favour of the shipowners : — Held : confirm- 
ing the award, if tug assistance was required 
to enable the chartered vessel to reach her 
discharging port &; no such assistance was 
obtainable at the port itself, that port, as 
regards that particular vessel, was not a 
safe port within the charterparty. — Axel 
Bbostrom & Son v. Louts Dreyfus & Co. 
(1932), 38 Com. Cas. 79. 

3533a. Right to shift from one berth to another.] — 

King Line, Ltd. v, Moxey, Savon & Co. 
(1938), 83 Sol. Jo. 114. 

Annotation .—Reid. Radoliffe (W.I.) S.S. Oo.. Ltd. & Wynn- 
stay S.S. Oo., Ltd. v. E*portkhleb of Moscow, The Llani- 
shen, [1939] 3 All E. R. 528. 

3533b. Whether option to shift from one dock to 
another.] — A charterparty contained a clause 
giving the charterers the option of discharg- 
ing at- two safe berths in one port without 
extra charge. There was also a further clause 
providing for the delivery of the cargo at 
such wharf, dock, or other safe place as 
charterers might direct. The charterers 
shifted the vessel from a wharf in the Millwall 
Dock to one in the Victoria Dock, both 
within the limits of the Port of London, & 
the owners contended that the option of two 
safe berths for discharging the cargo must be 
exercised within one wharf or dock by reason 
of the words in the further clause : — Held : 
the charterers were entitled, in exercise of 
their option under the charterparty, to act as 
they had done. — Radcliffe (W. I.) S.S. Co., 
Ltd. & Wynnstay S.S. Oo., Ltd, v. Ex- 

PORTKHLKB OF MOSCOW, THE LLANISHEN, 

[1939] 3 All E. R. 528 ; 161 L. T. 115 ; 55 
T. L. R. 883 ; 83 Sol. Jo. 702. 

3555. Add. Annotation : — As to (3) Refd. Hain 
S.S. Co. v. Sociedad Anonima Comercial de 
Exportacion e Importacion (1934), 151 L. T. 
305. 

3601a. Two ports of discharge — Vessel to be left 
** in seaworthy trim ” — Construction.] — A 

clause in a charterparty provided : “If the 
vessel is destined for two ports of discharge & 
the master is not so informed at the time of 
loading so as to enable him to arrange the 
stowage it is agreed that the vessel is to be 
left in seaworthy trim to proceed between 
ports of discharge ” : — Held : the informa- 
tion given to the master at the port of loading 
was not sufficient to enable him to stow a 
cargo of grain so that the expense of bagging 
part of the cargo left on board after unload- 
ing at the first port of discharge could be 
avoided, the bagging being rendered necessary 
by the terms of Sched. 18 of Merchant Ship- 
ping Act, 1894 (c. 60), & Board of Trade 
regulations ; the words “ in seaworthy trim ” 


meant that after discharge at the first port 
the steamer must be left in a condition in 
which she could safely meet the perils of the 
sea on her passage to the second port of dis- 
charge & not simply in the condition of riding 
level in still water ; & the shipowners were 
entitled to recover from the charterers the 
cost of bagging so as to leave the vessel in 
“ seaworthy trim,” but not the cost of 
emptying the bags at the second port. — 
Britain S.S. Co., Ltd. v. Louis Dreyfus & 
Co. of New York (1935), 61 T. L. R. 307 ; 
79 Sol. Jo. 196. 

3601b. Method selected prevented by strike.] — 

Where method of discharge selected by con- 
signees, namely by lighter, was not available 
owing to a strike, the shipowners were held 
justified in discharging by the only method 
available, namely, on to the quay. — Fitz- 
gerald v. “ Lona ” S.S. Owners (1932), 148' 
L. T. 166 ; 49 T. L. R. 77 ; 18 Asp. M. L. 0. 
364 ; 44 LI. L. R. 212. 

3604. Add. Annotations : — Dlstd. Dampselskab 
Svendborg v. L. M. & S. Ry, Co. (1929), 141 
L. T. 521. Consd. The Varing, [1931] P. 
79. Refd. Smith, Hogg v. Bamberger (1928), 
97 L. J. K. B. 725 ; Dalgliesh S.S. Co. v. 
Williamson & Son, Ltd. (1935), 40 Com. Cas. 
312. 

3609. Add. Annotation : — Apld. Leeds Shipping Co. 
v. Duncan Fox & Co. (1932), 37 Com. Cas. 213. 

3611a. Bagging bulk cargo.] — Applts., pltfs. 

in the action, were the owners of a cargo of 
Egyptian cotton seed shipped in bulk from 
Alexandria to Southampton in a steamer 
belonging to resps. At Southampton the 
docks were owned by the Southern By. Co., 
who did the whole of the work of discharge. 
The co. refused to allow the cargo to be dis- 
charged unless it was put into bags in the 
hold so that the bags could be raised by the 
ship’s tackle & placed on a weighing machine 
on deck before being swung ashore. As it 
was impossible to deliver the cargo in any 
other way tho captain of the steamer in- 
structed the railway co. to have it bagged, & 
the cargo was accordingly delivered in bags. 
A dispute arose between applts. & resps. as 
to whether the ship or the receivers must 
pay tho cost of bagging. Applts., as re- 
ceivers, brought this action to recover the 
cost from resps., & MacKinnon, J.. by whom 
the action was tried, gave judgment for resps. 
Applts. now appealed to the Ct. of Appeal : 
Held : allowing the appeal, although as between 
a shipowner & a receiver the shipowner is 
entitled to deliver a bulk cargo over the 
ship’s rail by any reasonable means, in this 


PART VIL SECT. 7, SUB-SECT. 2.- — B. 

*cL “ Customary berth " — Berth 
designated by consignee not customary 
berth — Refusal to discharge.}— Nova 
Scotia Tbbtiuzkb Oo., Ltd. v. 
as, “ Nxdab ** (Can.), U8291 3 D. L. R. 
184. — CAN. 

PART VIL SECT. 7. SUB-SECT. 4.— B. 

3686 v. " .] — A cargo we® 

shipped duringtbe war from Archangel 
to Dundee. The consignee named In 
the bill of lading was the War Office. 
On the arrival of the ship at Dundee 
no bill of lading was presented to the 
ship's agents, who, accordingly, ware- 
housed the goods to await the antral 
of the bllL Thereafter, ae the result 


of negotiations between the agents 8c 
a third party, the agent*, after obtain- 
ing from him a letter of guarantee 8c 
indemnity which was in favour of 
themselves only, delivered the oargo 
to him without insisting on the pro- 
duction of the bill of lading. On 
Sept. 18, 1918, the third party sold 
the goods to the War Office & retained 
the price, 8c afterwards became bkpfc. 
In an action at the instance of the 
owne r s against the agents for delivery 
of the cargo or, alternatively, forpav- 
ment of the price of the goods : — Held r 
the agents were liable to the owners 
for the loss that had been sustained, in 
respect that they could have Justified 
their action only by showing that they 
had acted on the authority of the 
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owners or of the War Office. — K olbin 
(A. S .) 8c Sons v. Kinnear (W.) 8c Co., 
Kolbin (A. 8.) 8c Sons v. united 
Shipping Co., Ltd., [1931] 8. C. 128, 
H. L. — SCOT. 

PART VII. SECT. 7, SUB-SECT. 6.— A. 

3696 ii. .1 — Under a 

contract for transfer of grain, delivery 
must be according to the bills of lading 
& the customs of the port of delivery. — 
Paterson S.S. Co. v . Continental 
Grain Co., [1935] 3 D. L. R. 37L— 
CAN. 


PART VII. SECT. # 7, SUB-SECT. 6.™ 
C.ja). 

o. Rcvsd. [1928] V.LR, 188; [1928] 
Argus L. R. 152.— AUS. 
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particular case it was impossible owing to the 
requirements of the port authority to deliver 
otherwise than in bags, & the captain, finding 
that he could not perform the ship’s duty to 
deliver the cargo over the ship’s rail in any 
other way, gave instructions to the port 
authority to put the cargo into bags. Those 
instructions were given on behalf of the ship, 

& resps. must therefore pay the cost of 
bagging. — British Oil & Cake Mills, Ltd. 
v. Moor Line, Ltd. (1935), 41 Com. Cas. 53, 

0. A. 

3620. Add. Annotation : — Consd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, [1929] 

1 K. B. 470. 

8623a. Provision of lighters with men willing to 
perform work.] — Pltfs. were the owners of 
timber shipped on defts.’ steamer for de- 
livery at the port of London. The bills of 
lading incorporated the terms of a charter- 
party in Baltwood form, clause 15 of which 
provided : — “ The cargo shall ... be dis- 
charged by the vessel in the customary 
maimer as fast as the vessel can deliver 
during the ordinary working hours of the 
port on to the quay &/or into lighters &/or 
* craft &/or rafts &/or wagons &/or on to 
bogies & thereon stowed &/ or stacked as 
. customary at the port of discharge, the con- 
signees having the right to select any one 
or more of these alternatives if customary & 
available at the time of discharge.” Pltfs. 
selected customary delivery into lighters, but, 
owing to a strike of lightermen, could not 
supply the men required, & thereupon defts., 
without notifying pltfs., discharged on to 
the quay on their own responsibility, & pltfs. 
incurred expenses for landing charges & quay 
rent. In an action to recover these expenses : 

— Held : (1 ) pltfs.’ right to insist on discharge 
into lighters ceased when that method ceased 
to be available ; (2) it was not sufficient to 
supply lighters without men ; (3) there was 
no obligation on the defts. to notify pltfs. 
before adopting the only method of discharge 
available at the time, & therefore the action 
failed. — Fitzgerald v. Lona S.S. Owners 
(1932), 148 L. T. 160 ; 49 T. L. R. 77 ; 18 
Asp. M. L. C. 364. 

3624. Add. Citation : — 17 Asp. M. L. 0. 305. 

Add. Annotation : — Held. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 458. 

3624a. Failure of method selected by consignee — 
Duty to save delay by alternative method.] — 

A steamer belonging to applts., pltfs. in the 
action, was chartered to bring a cargo of 
timber from a Baltic port to the Surrey 
Commercial Dock, London. Resp. was the 
indorsee of the bill of lading of part of the 
cargo, & the bill of lading incorporated the 
terms of the charterparty. By a clause in the 
charterparty resp. had the right to select any 
one or more of a number of possible methods 
of discharge, if available at the port of dis- 
charge, & at the Surrey Commercial Dock 
there were in fact two methods of discharge 
which were available — into lighters alongside 
& on to the quay. The steamer arrived in 
the Surrey Commercial Dock in due course, 

& resp. selected the method of discharge into 
lighters. Discharge was thereupon begun, 
but before more than a small part of the 
cargo had been unloaded a strike occurred 
among the lightermen & discharge into 
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lighters became impossible for some weeks. 
Applts. requested the resp. to make arrange- 
ments to take his cargo by the alternative 
method of discharge on to quay, which was still 
possible, but the resp., for whom the method 
of discharge into lighters was much more con- 
venient, refused to take any steps to have his 
cargo landed. Applts. brought this action to 
recover demurrage or damages for detention 
of the steamer. MacKinnon, J. , by whom the 
action was tried, decided in favour of resp., 
& applts. now appealed to the Ct. of Appeal. 
The ct. allowed the appeal, on the ground 
that when the method of discharge selected 
by resp. became impossible it was his duty 
under the charterparty to save delay to the 
steamer by making arrangements within a 
reasonable time to have the discharge com- 
pleted by the other method. — Rederiaktie- 
bolaget Macedonia v . Slaughter (1935), 
40 Com. Cas. 227, C. A. 

3634a. Charges for work done beyond “ delivering 
cargo ” — Meaning of delivery.] — By a 

charterparty for the carriage of a cargo of 
timber from the B. to G. it was provided 
{inter alia ) as follows : clause 15 : “ For any 
work done by the vessel at the port of dis- 
charge beyond delivering cargo at the ship’s 
rail if delivered by hand, or within reach of 
the ship’s tackle or o£ the shore crane tackle 
if thereby discharged, the consignees shall 
pay to the shipowner the cost thereof plus 
16 per cent.” : — Held : upon the true con- 
struction of clause 16 of the charterparty 
the vessel had not delivered the cargo until 
it had lowered it into wagons & released the 
attachment to the crane which lowered it. — 
Dampskip Selskab SvENbsoRG v. London 
Midland & Scottish Ry. Co., [1930] 1 K. B. 
83 ; 99 L. J. K. B. 60 ; 18 Asp. M. L. R. 
27 ; 8vb nom. Dampselskab Svendborg v . 
London Midland & Scottish Ry. Co., 
141 L. T. 621 ; 45 T. L. R. 591 ; sub nom. 
Svendborg v . London Midland & Scottish 
Ry. Co., 34 Com. Cas. 359 ; 20 Ry. & Can. 
Cas. 07, C. A. 

Annotation: — Consd. The Varing, [1931] P. 79. 

3634b. Consignee to select method — Right to alter 
method.] — Fitzgerald v. Lona S.S. Owners, 
No. 3623a, ante. 

3634c. “ Delivery from ship’s tackles ” — 

“ Liberty to tranship ” — Right to unload Into 
lighters.] — A cargo of rice belonging to pltfs. 
was shipped on a steamship of defts.’ line for 
carriage to & delivery at a specified port-, the 
bill of lading containing a clause providing 
that the shipment was made 44 with liberty to 
tranship,” a clause providing that the cargo 
was to be delivered 44 from the ship’s tackles,” 
a clause excepting the act of God &^perils of 
the seas, & a clause incorporating the Hague 
Rules. By arrangement between defts. & a 
co. a practice existed at the port of delivery 
according to which defts. were entitled to 
use for discharging the cargoes of steamers 
of their line a wharf belonging to the co., 
unless the co. required it for one of its own 
vessels, when defts.’ steamer lay in the har- 
bour, the co. sending lighters to take discharge 
of its cargo &> ultimately discharging that 
cargo at the wharf. On the arrival of the 
steamship at the port of delivery that wharf 
was not available, & in accordance with the 
practice pltfs.’ cargo was discharged into 
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lighters. While the cargo was still in the 
lighters they were sunk in a hurricane & the 
cargo was totally lost. Pltfs. alleging that 
defts. by discharging the cargo into lighters 
in accordance with the practice had com- 
mitted a breach of the contract between 
them to which the loss of the cargo was due, 
brought an action against defts. to recover the 
value of the cargo : — Held : the action failed 
on the following grounds : the practice being 
to the knowledge of pltfs., a general practice, 
applicable at the port of delivery to all 
steamers of defts.* line, must be taken to be 
incorporated in the contract, unless it was 
unreasonable or was excluded by some 
provision of the bill of lading ; the practice 
was not unreasonable ; the clause in the bill 
of lading allowing liberty to “ tranship,” 
assuming it to be valid, not only did not 
by implication exclude the practice, but 
expressly authorised the discharge of the 
cargo into lighters ; that clause was not 
prevented from being valid by Art. III., 
r. 8 of the Hague Rules or otherwise ; the 
clause in the bill of lading providing for 
delivery from the ship’s tackles did not 
exclude the practice ; there being no other 
clause in the bill of lading which excluded the 
practice, defts., by discharging the cargo into 
the lighters in accordance with the practice, 
had not broken & determined the contract, & 
were therefore protected by the exception 
clause from liability for the loss of the cargo. 
— Marcelino Gonzalez y Compania S. en 
C. v. James Nourse, Ltd:, [1936] 1 K. B. 
565 ; 105 L. J. K. B. 158 ; 151 L. T. 497 ; 
80 Sol. Jo. 93 ; 41 Com. Cas. 94 ; 18 Asp. 
M. L. C. 590. 

3634d. Nomination of stevedores.] — A steamer of 
applts., the Ben Line Steamers, Ltd., was 
chartered to carry a cargo to certain French 
ports as ordered. Under the charterparty 
the charterers had the right to nominate 
stevedores at the ports of loading & dis- 
charging “ providing rates are not higher 
than captain can get the work done by other 
good stevedores.” The charterers’ agents at 
the ports of discharge nominated stevedores 
who were willing to discharge the steamer at 
a rate which was the usual rate prevailing 
at those ports for the discharge of individual 
vessels, but the shipowners had a standing 
contract with other stevedores at those ports 
by which, in consideration of the shipowners’ 
employing those other stevedores for the 
discharge of all the vessels of their fleet, dis- 
charge was effected at a special low rate. 
The shipowners refused to pay the rate 
charged by the stevedores nominated by 
the charterers on the ground that in the 
circumstances prevailing at those ports they 
could get the work done at a lower rate 
within the meaning of the proviso in the 
charterparty. The dispute was referred to 
arbn., & the arbitrator awarded, subject to 
the opinion of the ct. on a special case, in 
favour of the charterers. The special case 
was argued before Porter, J., who decided 
in favour of the shipowners, & the charterers 
now appealed to the Ct. of Appeal. Their 
Lordships dismissed the appeal, holding that 


there was sufficient evidence to justify the 
conclusion that the shipowners could get the 
work done by other good stevedores at a 
cheaper rate & that the charterers were 
therefore not entitled to nominate stevedores 
to discharge. — Ben Line Steamers, Ltd. v . 
Compagnie Optorg op Saigon (1937), 42 
Com. Cas. 295, C. A. 

3635. Add, Annotation : — Consd. Smith, Hogg r. 
Bamberger (1928), 97 L. J. K. B. 725. 

3642. Add. Annotations : — Retd. Lambert v. I. R. 
Ctimrs. (1927), 12 Tax Cas. 1053; The 
Nordborg, [1939] P. 121. 

3644. Add. Annotation : — Consd. Tho Nordborg, 
[1939] P.121. 

3649a. No other goods to be dis- 

charged.] — Certain cotton goods were carried 
from L. to B., where they were discharged 
into a lighter. Certain other iron goods, 
packed in a wooden case, were being lowered 
into the same lighter when the case broke 
& the iron goods fell out into the lighter & 
holed it. Sea- water entered & damaged the 
cotton goods. Under the contract of carriage 
lighterage was to be at the risk of the owners, 
& the provisions of the Carriage of Goods by 
Sea Act, 1924 (c. 22), were also incorporated. 
The owners of the cotton goods claimed 
damages from the ownerB of the ship : — Held ; 
( 1 ) if the sea transit had ended when the goods 
were placed in the lighter, defts. were protected 
by the terms of the bill of lading. The sea 
transit, however, had not ended : the dis- 
charge into the lighter was part of the 
operation of discharge from the ship & was 
not complete as long as there were other goods 
to be discharged into the lighter ; (2) the 
exception relating to loss due to insufficiency 
of packing in Carriage of Goods by Sea Act, 
1924 (c. 22), Art. IV. (2) (n), was wide enough 
to cbver the case of the packing of other 
goods, though primarily it would apply to the 
goods themselves that were lost or damaged ; 
(3) on the evidence defts. had shown no 
negligence on the part of themselves or their 
servants & were therefore exempt from 
liability under Art. IV. (2) (q). — Goodwin, 
Ferreira & Co., Ltd. v . Lamport <te Holt, 
merchants of Hull, in Aug. 1930, bought from 
Ltd. (1929), 141 L. T. 494 ; 45 T. L. R. 521 ; 
73 Sol. Jo. 402 ; 18 Asp. M. L. O. 38. 

Annotation : — An to (1) Distd. Lindsay Blee Depots, Ltd. v. 

Motor Union Insce. Co. (1930), 46 T. L. It. 57 2. 

3665a. “ Reversible ” working days — How Inter- 
preted.] — Pltf ., the owner of a motor-schooner, 
chatrered her to defts. to make a number of 
voyages with cargoes of bricks from R., 
in Belgium, to London. The charterparty 
provided : “ The car^o to be loaded «fc dis- 
charged together witmn five reversible work- 
ing days, time to commence from first high 
water at or off loading or discharging berth. 
Charterer is entitled to keep the vessel on 
demurrage not exceeding ten days at the 
rate of la. per net register ton per day 
payable day by day.” On a claim by the 
owner against the charterers, for demurrage : 
— Held: the word “reversible” did not 
entitle the charterers to set off days saved 
on one voyage against days lost on another 


PART VII. SECT. 7, SUB-SECT. 6. 
8662 i. Revad., 80 S. C. B. 473. 
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voyage tinder the same charter. — Verren v. 
Anglo-Dutch Brick Co. (1927), Ltd. (1929), 
45 T. L. R. 556 ; 73 Sol. Jo. 451, C. A. 

8668. Add. Annotation : — As to (1) Apld. Leeds 
Shipping Co. v. Duncan Fox & Co. (1932), 37 
Com. CAs. 213. 

8710. Add. Annotations : — Consd. Anastasia S.S. 
Owners v. Ugleexport Charkow (1933), 149 
L. T. 342 ; Dampskibsselskabet Heimdal v. 
Russian Wood Agency, Ltd. (1933), 149 L. T. 
342. Refd. Stag Line, Ltd. v. Foscolo 
Mango & Co. (1931), *48 T. L. R. 127 ; Akties 
Steam v . Arcos, Ltd., Akties Bruusgaard v. 
Arcos, Ltd. (1933), 39 Com. Cas. 158. 

3790. Add. Annotation : — Refd. Marcelino Gon- 
zalez y Compania S. en C. v. James Nourse, 
Ltd., [1936] 1 K. B. 565. 

8801. Add. Annotations: — Refd. Akt. Ocean v. 
Harding, [1928] 2 K. B. 371 ; The Nordborg, 
[1939] P. 121. 

8816. Add. Annotations : — As to (2) Apld. Finlay, 
James «fe Co. v . N. V. Kwik II oo Tong, [1929] 
1 K. B. 400. Consd. The Arpad (1934), 50 
T. L. R. 505. Refd. Foscolo, Mango & Co. v. 
Stag Line, Ltd., [1931] 2 Iv. B. 48 ; The 
Njegos, [1936] P. 90. 

8820 H Add. Annotations: — As to (2) Consd. The 
Edison, [1932] P. 52 ; Simm v. Pawson & 
Leafs, Ltd. (1932), 148 L. T. 154. Refd. The 
Arpad (1934), 50 T. L. R. 505. 

3821a. Value of goods at date of non-delivery 
— Contracts of resale disregarded.] — Pltfs. 
- bought 1,000 tons of Roumanian wheat 
at 36s. a quarter, “ as per sealed sample 
No. 727,” Sept./Oct. shipment, from a Black 
Sea port, & immediately resold it under 
advance contracts at 86s. 6 d. a quarter. 
The wheat was shipped on defts.’ steamship, 
but a portion of it was not put on board until 
Nov., Sc in consequence the German seller 
had to take 24s. a quarter for that parcel. 
Deft, shipowners had no knowledge of the 
purchase or resale prices or that the wheat 
had been resold. When the ship arrived at 
Hull in Jan. 1931, it was found that there was 
a considerable quantity of barley mixed with 
the wheat ; & in an action by pltfs. against 
defts. for non-delivery & conversion Langton, 
J., found that there was a short delivery of 
47 tons Sc referred the assessment of the 
damages to the registrar. The registrar 
found that there was no market for 
Roumanian wheat “ as per sample No. 727,” 
& that the measure of damages was the price 


pltfs. had paid for the wheat, which in fact 
(as an allowance of 6d. a quarter for defective 
quality had to be made) was the same price, 
except for the parcel bought at 24*., as that 
at which the pltfs. had resold it. The price 
* of wheat generally! however, had fallen con- 
siderably between Aug. Sc Jan., & defts., 
who contended that good Roumanian wheat 
equal to the sample could be boughiat about 
20*. 3d. a quarter, moved in objection to the 
registrar’s report. Bateson, J., held that 
although, if they had received the wheat, 
pltfs. could have sold it, they could not buy 
any 'wheat answering to the sample. Sc that 
to make a market there' must be power to buy 
as well as to sell ; there being no market, Sc 
therefore no market price, the price pltfs. 
had paid for the wheat Sc the price at which 
they had resold it afforded some evidence as 
to what its value was to them ; no other 
measure would give pltfs. restitutio in 
integrum , Sc the motion in objection to the 
report failed. Defts. appealed : — Held : the 
appeal must be allowed, on the grounds 
(a) that the true measure of damages was the 
value of the goods at the date of the non- 
delivery, disregarding circumstances peculiar 
to pltfs. ; & although in a proper case, if there 
be no market, sub-contracts might be put in 
evidence to show what was the value of the 
goods, in the present case the prices fixed 
by the Aug. contracts could not be relied on 
as any evidence of the value in Jan., when 
the price of all wheat had fallen; (6) that in 
an action ag&inst a shipowner for non-delivery 
of goods, whether there is, or is not, a 
market for those goods at the port of dis- 
charge, in the absence of notice to deft., the 
law does not take into account, in order to 
fix the actual value to pltfs., intermediate 
contracts entered into with a third party for 
the purchase or sale of the goods ; Sc there- 
fore, although pltfs. had in fact suffered a 
loss of 36*. a quarter, they were not entitled 
to restitutio in inteprum ; (c) that on the 

alternative claim in tort for damages for 
conversion (as to which Maugham, L. J., was 
not satisfied that any right of action existed) 
the measure of damages was the same ; 
(d) that on the evidence the value of the 
wheat at the date of non-delivery should be 
taken to be 23*. fid. a quarter. — The Arpad, 
[1934] P. 189 ; 103 L. J. P. 129 ; 152 L. T. 
521 ; 50 T. L. R. 505 ; 78 Sol. Jo. 534 ; 40 
Com. Cas. 16 ; 18 Asp. M. L. C. 510, C. A. 

Annotation .-—Refd. Paul <R. & W.), Ltd. v. National S.S. 

Co. (1937), 43 Com. Cas. 68. 


PART VII. SECT. 7, SUB-SECT. 7.— 
B. (b) 1. 

3666 ill. .] — A charter-party 

which provided for loading at a daily 
rate contained a clause that the 
steamer should employ stevedores 
appointed by the charterers, but the 
cargo was tor be stowed under the 
captain's supervision. Time for load- 
ing was to be reckoned from twenty- 
four hours after the master had given 
written notice that the steamer was 
ready to load. The master, on 
arriving at the port of loading, gave 
notice of readiness. There was only 
one firm ot stevedores at the port, 
which had been nominated by the 
charterers, but owing to shortage ot 
labour caused by congestion of shipping 
the ship could not commence to load 
until some days after notice had been 
given. There was available during 
this time sufficient casual labour to 


put the cargo, which was ready in 
trucks, Into the ship's slings. Load- 
ing at the port was a joint operation : — 
Held : the charterers were liable for 
demurrage. — Re Louis Dreyfus & 
Co. & Sir William Reardon Smith 
& Sons, Ltd., [1928] S. A. S. R. 117.— 
AUS. 

PART VII. SECT. 7, SUB-SECT. A. 

se. Defences — Practice as to delivery 
at port of destination .] — Pltf. con- 
signed a package of goods by deft.’s 
ship from Melbourne to Sydney under 
the terms of a bill of lading which 
provided that all liability of deft, 
should cease "as soon as the goods 
are free from the ship’s tackles," St 
by another olause, indorsed thereon, 
that " should the owner AUDI to take 
deliveir of the goods in accordance 
with the terms of this contract, such 
goods may be without notice tran- 
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shipped into lighters or other craft, 
landed, warehoused, stored, or In any 
other way provided for, at the owner's 
sole risk & expense." Evidence was 
given that the invariable practice on the 
part of deft, in discharging cargo of 
the kind in question was that Instead 
of the consignee taking delivery at 
the ship's slings the goods were taken 
by deft.*s servants & tallied into a 
store, A were subsequently tallied out 
by deft, *s servants to the consignees ; 
that a small charge we* made by deft, 
for stacking the goods ; that the 
package in question was tallied Into 
the store but could not subsequently 
be found. In an action by pltf. for 
damages for lose of the goods : — Held .* 
pltf. was not entitled to suooeed. — 
keanb v. Australian Steamships 
Pty., Ltd. (1929), 41 C. L. R. 484; 
119291 V. L. R. 116 ; 9 A. L. J. 367; 
[1929 ' Argus L. R. 81.— AUS. 
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3829a. Over-delivery — Liability of consignees — 
For additional freight.]— In defence to the 
shipowners’ claim for balance of freight, 
defts., who were the holders of twelve bills 
of lading under which they took delivery of a 
part cargo of sawn timber, counterclaimed 
for short delivery of 286 pieces of timber 
under four of the bills of lading. By way of 
defence to this counterclaim the shipowners 
claimed to be entitled to the value of 362 
pieces of timber received from them by defts. 
& not covered by any of the bills of lading. 
There was no evidence as to whether defts. 
had paid the vendors of these pieces. The 
county ct. judge held that defts. must give 
credit to pltfs. for the value of the pieces, 
described in the pleadings as “ over 
delivered.” Defts. appealed : — Held : as 

between shipowners & consignees there was 
no reason for holding either by implication 
of law or by way of inference from the facts 
that the acceptance by the consignees of the 
overplus by itself gave the shipowners a right 
to anything more than the payment of 
additional freight ; even this right would 
appear to depend not on an implication of law 
but on an inference to be drawn from the 
articular facts ; & there were no facts 

efore the ct. to support a finding that defts. 
were bound by contract to pay to pltfs. the 
value of the overplus. — The Nordborg, 
[1939] P. 121 ; [1939] 1 All E. K. 70 ; 108 
L. J. P. 113 ; 160 L. T. 451 ; 55 T. L. R. 
252 ; 83 Sol. Jo. 153 ; 44 Com. Cas. GO. C. A. 

3830a. Lighter unseaworthy.] — Pltfs., who 

were the owners of certain cargo on board a 
ship, engaged defts., haulage, wharfage & 
lighterage contractors, to collect the cargo 
from the ship & deliver it as instructed. 
Defts. sub-contracted with a lighterage co. 
to collect the cargo from the ship. Part of 
the cargo was loaded into a barge, which 
sank, & some of the cargo was lost & some 
damaged. On the heading of defts.’ accounts 
were printed the words “ Not responsible for 
strikes, lock-outs or labour disturbances of 
any kind.” They said that pltfs. knew that 
they had no barges of their own, & that the 
contract, so far as it related to the collection 
& conveyance of the cargo by barge from the 
ship, was subject to the implied term that 
it should contain the provisions of the London 
Lighterage Clause. That clause had been 
changed from time to time, the last altera- 
tion having been made in 1937 to exclude 
liability for unseaworthiness. On a claim by 
pltfs. : — Held : the contract between pltfs. 
& defts. was a contract of affreightment & 
the warranty of seaworthiness applied ; the 
barge supplied was unseaworthy ; defts. 
took no steps to bring to pltfs.’ notice any 
terms or conditions ocher than those on the 
heading of their accounts ; pltfs. were aware 
neither of the sub-contract nor of its terms or 
conditions ; for all they knew defts. provided 
their own barges ; but pltfs. must be taken 
to have known that there were some con- 
ditions ; & it would be assumed that the old 
London Lighterage Clause — which wag judi- 
cially recognised — applied. The latest form, 
which had. been amended to exclude liability 
for damage caused by unseaworthiness of 
craft, had not been generally accepted nor 
judicially recognised ; the amendment had 
not been brought to pltfs.’ notice & could not 


be read into the contract between pltfs. & 
defts. ; & defts. were liable to pltfs. for the 
amount of the damage. — Elof Hansson 
Agency, Ltd. v. Victoria Motor Haulage 
Co., Ltd. (1938), 54 T. L. R. 066 ; 82 Sol. Jo. 
396 ; 43 Com. Cas. 200. 

3836. Add. Citation 11 Asp. M. L. 0. 245. 

3850a. Notwithstanding statutory exemption 

from liability of shipper.] — Leeds Shipping 
Co., Ltd. v. Duncan Fox & Co., Ltd., No. 
3887a, post. 

3873a. Rain — No cargo available.] — Under the 
terms of a berth contract a steamer was to 
proceed to one, two or three places on the 
Danube & there load a full & complete cargo 
of wheat &/or grain. The berth contract 
provided that the cargo was to be loaded at 
a certain rate & that “ should any time be 
lost whilst steamer is in a loading berth 
owing to work being impossible through rain 
. . . the amount of actual time so lost during 
which it is impossible to work owing to rain 
... to be added to the loading time. . . . 
In calculating the extra time to be added to 
the lay days on account of interruptions by 
rain . . . periods of less than three hours 
shall be reckoned as Quarter days.” The 
charterers occupied in loading the steamer 
3 days 20 hours beyond the lay days allowed 
for loading. Whilst the vessel was lying in 
loading berth in two ports ready to receive 
cargo rain occurred on certain occasions 
during working hours to an extent which 
would have made it impossible to load cargo 
into the ship had cargo been aJongside. The 
total of the rainy periods amounted to two 
days. At the particular time when rain 
occurred the charterers had not booked cargo 
with shippers, although cargo was available 
in the port, & no cargo was alongside the 
ship at those times. In an arbn. the arbi- 
trator held that the rainy periods, amount- 
ing to two days in all, were to be added to 
the lay days, notwithstanding that cargo 
was not alongside at such time, <fc that the 
shipowners were entitled to 1 day 20 hours 
demurrage. Upon the hearing of a special 
case MacKinnon, J., held that the work of 
loading had not been interrupted by rain, 
as the work of loading had not at that time 
commenced. The shipowners were there- 
fore entitled to 3 days 20 hours demurrage. 
On appeal : — Held : the charterers, in order 
to bring themselves within the clause of the 
berth contract, must prove both that the 
work of loading cargo became impossible 
through rain & also that in consequence they 
lost time in loading. In the present case 
the charterers had not proved that the impos- 
sibility of loading owing to rain had caused 
them to lose time unloading. — Burnett S.S. 
Co., I /id. v. Danube & Black Sea Shipping 
Agencies, [1933] 2 K. B. 438 ; 103 L. J. 
K. B. 44 ; 149 L. T. 598 ; 49 T. L. R. 553 ; 
38 Com. Cas. 326 ; 18 Asp. M. L. C. 443, C. A. 

8886. Add. Annotation : — Generally , Reid. National 
S.S. Co. v. Sociedad Anonima Comercial 
de Exportation y Importation (Louis 
Dreyfus y Cia.), Ltd. (1932), 48 T. L. R. 
325 ; Re Arbitration between Court Line, Ltd. 
& Canadian Transport Co., [1939] 2 All E. R. 
761. 

8887a. .] — (1) A steamer belonging to pltfs. 

was chartered by defts. to take a grain cargo 
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from Australia to Callao. The charterparty 
provided ( inter alia) that discharge at Callao 
should be made at an average rate of 450 tons 
per weather working day, & that if the 
steamer should be longer detained demurrage 
should be payable at a rate calculated on her 
tonnage, which worked out to £05 per day. The 
steamer arrived at Callao in due course. At 
that port discharge could only be effected by the 
employment of stevedore who were members 
of a trade union which would not allow each 
man to do more than a limited amount 
of work per day & would not allow more than 
80 tons per day to be discharged from any 
one hold. As the steamer had only four 
holds this rule of the union made it impossible 
to discharge more than 320 tons per day, 
although the charterparty required a rate 
of 450 tons. After discharge had proceeded 
very slowly for some days the captain made 
an arrangement with the stevedores that in 
consideration of an increased wage they 
would do more work, & by spending £123 
in tljis way he saved the steamer two days’ 
demurrage, which would have amounted to 
£130. In this action pltfs. claimed demur- 
rage which had been actually incurred & also 
the £123 by which two days’ demurrage had 
been avoided : — Held : the charterparty 
‘being one for discharge in a fixed time 
amounted to a guarantee by defts. that dis- 
charge would be completed within that time 
unless it was delayed by some fault of the 
shipowner, & as the idleness of the stevedores 
was not due to any fault of pltfs. demurrage 
was payable for the time occupied in discharge 
beyond the time allowed by the charter- 
party. Pltfs. must also recover the £123, 
the expenditure of which by the captain had 
saved demurrage amounting to £130, for 
which the defts. would have been liable. 

(2) The charterparty incorporated the Aus- 
tralian Sea Carriage of Goods Act, 1924. which 
contains a provision identical with that of 
r. 3, Art. IV. of the English Carriage of Goods 
by Sea Act, 1924 (c. 22), as follows : “ The 
shipper shall not be responsible for loss or 
damage sustained by the carrier or the ship 
arising or resulting from any cause without 
the act, fault, or neglect of the shipper, 
his agents or his servants.” Defts. con- 
tended that as the idleness of the stevedores 
was not due to any act, fault, or neglect 
on their part they were protected by this rule : 
— Held : the rule did not abolish the old- 
established principle of law rendering the 
charterer liable for demurrage. — Leeds 
Shipping Co., Ltd. v. Duncan Fox & Co., 
Ltd, (1932), 37 Com. Cas. 213. 

8899. Add. Annotation : — As to (1) Refd. Burnett 
S.S. Co. v. Danube & Black Sea Shipping 
Agencies, [1933] 2 K. B. 438. 

3900a. Only berth occupied.] — A clause in a 
charterparty provided that : “ Cargo to be 
loaded & discharged as customary. . . . 
Time for discharging to be counted from 
first high water on or after arrival at or off 
the discharging berth.” The charterparty 
also contained a demurrage clause. The 
port of discharge had only one berth suitable 
tor discharging the particular cargo, & the 
ship, without any default on the part of the 
charterers, had to wait four days before it was 
vacant. She was then discharged with due 
speed. In a claim for demurrage by the 
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owners : — Held : on the wording *of the 
charterparty defts. were only under an 
obligation to do what was reasonable in the 
circumstances, & had discharged that obliga- 
tion. — Bargate Steam Shipping Co. v. 
Penlee & St. Ives Stone Quarries, Ltd. 
(1921), 90 L. J. K. B. 572 ; 125 L. T. 280 ; 
20 Com. Cas. 109 ; 15 Asp. M. L. C. 189. 

3909a. Agreement to surrender claim — Validity of 
contract.] — An Italian steamer, the P., was 
chartered by a German firm, Berlin Deru- 
naptha, to bring seven cargoes of Russian oil 
from Batoum to Hamburg. A clause in the 
charterparty provided that any dispute 
arising under it should be settled by arbitra- 
tion in London. Three voyages were made 
under the charter, & the P. arrived in due 
course at Batoum to load the fourth cargo 
on Oct. 7, 1932, & on the same day the master 
gave notice of readinesB to load. On Oct. 8 
the charterers told the master that they 
intended to load kerosene, which was not 
one of the kinds of oil specified in the charter- 
party. The master refused to allow kerosene 
to be loaded, & the owners supported him in 
his refusal. The charterers then raised an 
objection that the P. was unseaworthy & 
not fit to load any oil cargo whatever. Delay 
occurred in consequence, & finally on Oct. 28 
the charterers offered,, to load if the ship 
would abandon all claims for demurrage. 
The master reported this to the owners, &, 
in reply, they cabled, without making any 
reference to demurrage, instructing him to 
give a fresh notice of readiness to load & to 
protest when loading was completed. On 
Nov. 3 the charterers induced the master to 
sign a document making him responsible 
for certain damages & expenses & agreeing 
to give up the ship’s claim for demurrage. 
The shipowners, however, claimed demurrage ; 
the dispute was referred to arbn. as required 
by the charterparty, & the umpire in the 
arbn. stated a special case for the opinion of 
the ct. on the question whether an alleged 
agreement between the parties expressed in 
certain letters passing between the master 
& the charterers was a valid contract enforce- 
able at law against the owners. On argu- 
ment of the special case it was held that 
whether the letters did or did not constitute 
a contract there was no consideration, & 
therefore, if there was a contract it could not 
be enforced. The charterers appealed to the 
Ct. of Appeal : — Held : dismissing the appeal, 
per Scrutton, L.J. & Greer, L.J., the letters 
relied on by the charterers did not in terms 
show a concluded agreement, <fe if they had 
shown such an agreement it could not have 
been enforced against the shipowners because 
the master had no authority to make it on 
their behalf, & there was also no consideration 
for it ; per Slesser, L. J. : the letters relied 
on did not show that the parties were ever 
ad idem , but if they had shown an agreement 
the master had sufficient authority to make 
such an agreement & there was good con- 
sideration for it. — Portofino Tank Steamer 
Owners t;. Berlin Derunaptha (1934), 39 
Com. Cas. 330, C. A. 

3909b. Frustration — Ship destroyed before loading.] 
— Defts. chartered from pltfs. a ship to pro- 
ceed to San Juan, a port close to Seville in 
Spain, & there to load a cargo of ore. On 
account of the war in Spain, the following 
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marginal clause was inserted in the charter- 
arty : “If the steamer is detained at San 
uan by any cause arising from the civil war 
in Spain, riots, strikes, etc., charterers agree 
to pay demurrage &/or dead freight.” On 
arrival at San J uan, the ship was immediately 
struck by a bomb from an aeroplane, belong- 
ing presumably to the Spanish Govt., & 
damaged beyond repair. There was not 
time before the bomb struck the ship to give 
notice of her readiness to load : — Held : the 
language of the marginal clause was wholly 
inapt to cover the case of a ship destroyed 
so that she was no longer a cargo-carrying 
ship. The claim for demurrage or dead 
freight therefore failed. — D/S. A/S. Gulnes 
v. Imperial Chemical Industries, Ltd., 
The Gulnes, [1938] 1 All E. R. 24 ; 158 
L. T. 134 ; 54 T. L. R. 194 ; 81 Sol. Jo. 984 ; 
43 Com. Cas. 96 ; 19 Asp. M. L. C. 145. 

3914a. Sum expended by master to avoid demur- 
rage.] — Leeds Shipping Co., Ltd. v. Dun- 
can Fox & Co., Ltd., No. 3887a, ante. 

3920a. “ Per working hatch.”] — A charter- 

party on a modified Form A of the Chamber 
of Shipping Welsh Coal Charter, 1896, 
provided that a coal cargo was to be taken 
from alongside by consignees at the port of 
discharge at “ the average rate of 125 tons 
per working hatch per day.” A marginal 
note or memorandum stated that consignees 
were not obliged to take cargo at a higher rate 
than 600 tons per day. Despatch money 
was to be payable at the rate of £15 per day. 
The cargo, which consisted of about 4, GOO 
tons of coal, was loaded in unequal portions 
in four holds. In a dispute between the 
shipowners & charterers as to the method 
of calculating the lay days & the conse- 
quential payment or non-payment of despatch 
money : — Held : the term in the charter- 
party “ working hatch ” denoted a hatch 
which could be worked because there was 
cargo in the hold underneath it waiting to be 
discharged ; the charterparty provided for 
discharge at the average rate of 125 tons per 
each working hatch per available day & 
not 500 tons per day for the whole ship ; when 
in the ordinary course one hold became 
empty the rate of discharge from the remain- 
ing holds remained at 125 tons & was not 
proportionately increased ; & the lay days 
were in the circumstances easily ascertainable 
by simply dividing by 125 the number of 
tons of coal in the hatch which contained the 
largest quantity of cargo. — The Sandgate, 
[1930] P. 30 ; 99 L. J. P. 49 ; 142 L. T. 350 ; 
35 Com. Cas. 221; 46 T. L. R. 116; 18 
Asp. M. L. C. 83, C. A. 

3953a. — .] — A charterparty required notice of 
readiness to load for the commencement of 
lay days. The contract was to load cargo 
from Symrna, Mitylene, Crete, Jaffa or 
Alexandria, three ports only : — Held : one 
notice of readiness only was necessary. — 
Burnett S.S. Co., Ltd. v. Oliver & Co., 
Ltd. (1934), 48 LI. L. R. 238. 

3957a. Specified date — Provision for loading In 
regular turn — Construction.] — A charterparty 
provided that the ship should proceed to her 


loading port & there load in customary 
manner in regular turn with other steamers 
loading ore for the charterers. The time for 
loading was to count from 6 a.m. after the 
ship was reported & ready, & in free pratique 
(whether in berth or not) in accordance with 
the above provision. Lay days were not to 
commence before June 10, 1934, unless 
loading commenced sooner. The steamer 
arrived at her loading port on June 8, 1934, 
& was cleared & in free pratique, & notice 
given of readiness to load on the same day. 
There was no customary loading berth avail- 
able until June 18, when in fact the loading 
began. The question was whether, having 
regard to the above provisions, the ship’s 
loading lay time began at 6 a.m. after she 
arrived at the port or not until she came on 
turn : — Held : the ship’s loading laytime 
commenced at 0 a.m. after she arrived at her 
loading port. — Moor Line, Ltd. v. Man- 
ganexport G.m.b.H., [1936] 2 All E. R. 404 ; 
155 L. T. 135 ; 80 Sol. Jo. 489 ; 19 Asp. 
M. L. C. 56. 

3959. Add. AnnoUttion : — Reftl. Reardon Smith 
Line, Ltd. v. East Asiatic Co., [1938] 4 All 
E. R. 107. 

3975. Add. Annotation : — Apld. Verren v. Anglo- 
Dutch Brick Co. (1927) (1929), 45 T. L. R. 404. 

3976. Add. Annotation: — As to (1) Apld. Damp- 
• skibsselskabet Botnia A/S. v. Bell fG. P.) & 

Co., [1932] 2 K. B. 569. 

3978a. Ice preventing loading. 1 — Damp- 

SKIB8SELSKABET BOTNIA A/S. V. BELL (C. P.) 
& Co. No. 2736a, ante. 

3988a. Former religious holidays in Russia— 

Effect of establishment of five-day week.] — 

Westfal-Larsen & Co. Aktieselskabkt V. 
Russo Norwegian Transport Co., Ltd. 
(1931), 75 Sol. Jo. 571. 

3989. Add. Annotation : — Refd. Verren v. Anglo- 
Dutch Brick Co. (1927) (1929), 45 T. L. R. 404. 

3996a. No time lost on balance.] — A steamer 

was chartered to bring a cargo from the 
Danube & was to go to Sulina for orders. 
The charterers were to pay demurrage for 
detention for more than six hours in waiting 
for orders, and for time saved in loading they 
were to have £15 a day despatch money. 
Clause 9 of the charterparty provided that 
“ if the steamer be longer detained than the 
time stipulated above demurrage shall be 
paid ... at the rate of £30 per running 
day.” The charterers were nearly five days 
late in giving orders as to the port of loading, 
but they saved 7jf days in loading : — Held : 
clause 9 covered all references to time in the 
preceding clauses, &, as the steamer had 
spent a shorter time on her visit to the 
Danube than she might have taken under 
the charterparty, nothing was payable by 
the charterers to the shipowners either as 
demurrage or as damages for detention. — 
Societa Ligure Di Armamenti v. Joint 
Danube & Black Sea Shipping Agencies 
op Braila (1931), 47 T. L. R. 296 ; 75 Sol. 
Jo. 191. 


PART VII. SECT. 8, SUB-SECT. 3.— 
B. (b) i. 

3921 i. Arrival of ship .] — Lay days 


begin when the vessel arrives at the 

S lace agreed on In the charterparty, 
; the fact that she was prevented 
from getting into the dock by another 
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vessel does not affect the question- — 
McAlonky v. Mersey Paper Oo., 
Ltd., (1933) 2 D. L. R. 261 ; 6 11. P. R. 
42.— CAN. 
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4001a. Whether lien clause incorporated 

In bill of ladingj — Akt. Ocean v. Hard- 
ing (B.) & Sons, Ltd., No. 1780a, ante. 

4026a. Insistence on special mode of discharge 

by consignee.]— Under several bills of lading, 
which incorporated all the terms of two 
charterparties in identical terms, pltfs. con- 
tracted to carry on board their vessel certain 
timber consigned to the respective defte. 
from a Norwegian port to the port of Garston. 
Under the charterparties the vessel was to 
“ proceed to Garston or so near thereto as 
she may safely get ” ; &, by clause 13, the 
cargo was to be discharged in the customary 
manner “ on to the quay &/or into lighters 
<fc/or craft &/or wagons &/or on to bogies & 
thereon stowed &/or stacked as customary 
at the port of discharge, the consignees having 
the right to seleot any one or more of these 
alternatives if customary & available at the 
time of discharge.” Owing to congestion 
at Garston dock the L. M. £ S. Ry. Co., the 
owners of the dock, informed pltfs.' agents 
that the. co. were unable to accept any vessels 
for "which storage accommodation was re- 
quired for any material portion of their 
cargo, but that they could accept vessels 
where the whole cargo could be discharged 
into main line railway wagons & sent direct 
» from ship to destination. When the ship 
arrived off Garston dock defts. refused to 
agree to this method of dischgear & alleged 
that the customary method of discharge for 
cargo destined for Garston itself was into 
“ domestic ” wagons which took the timber 
to the storage ground for sorting &/or storing. 
Ultimately, to put an end to the deadlock, the 
railway co. arranged to take the timber to 
another storage ground at Widnes, ten miles 
away. Pltfs. claimed demurrage or alterna- 
tively damages for the detention of their 
vessel. The judge of the Liverpool Ct. of 
Passage found for defts. on the ground that 
defts. insistence that the timber should be 
sorted & stored was not a breach of their 
contract. Pltfs. appealed : — Held : defts. 

had no right to claim that they were entitled 
to store the timber on the railway co.’s 
ground at Garston ; it appeared that the 
respective consignments of timber could be, 
& in fact were, delivered without sorting ; &, 
as main line wagons were available, defts. 
were liable in damages for their breach of 
contract in preventing the ship arriving in 
her discharging berth on the date when but 
for their insistence on having their timber 
stored the railway co. would have admitted 
the ship into dock. — The Varing, [1981] P. 
79 ; 100 L. J. P. 105 ; 145 L. T. 433 ; 18 
Asp. M. L. C. 231 ; sub nom. Fornyade 
Rbdhriaktiebolaget Commercial v. Blake, 
30 Com. Cas. 278, C. A. 

Annotation : — Reid. Redertaktiebolaget Macedonia v. 

Slaughter (1935), 40 Oom. Gas. 227. 

4046a. - — — A charterparty provided that the 
ship should be loaded at a certain rate, Sun- 
days & holidays excepted, & that despatch 
money was to be paid by the owners to the 
charterers for all time saved in loading 
(including Sundays A holidays saved). Under 
a local law the work of loading was prohibited * 
after 1 p.m, on Saturdays : — Held : notwith- 
standing the prohibition Saturdays were to 
be computed as full days in calculating the 
time for loading under the charterparty. — 


Hain S.S. Co., Ltd. v. Sociedad Anonima 

COMERCIAL BE EXPORTACION Y IMPORTACION 

(Louis Dreyfus & Cia), Lda., of Buenos 
Aires (1934), 151 L. T. 306 ; 50 T. L. R. 
387 ; 78 Sol. Jo. 884. 

4046b. .] — Z. Steamship Co., Ltd. v. Amtorg 

New York (1938), 64 T. L. R. 849 ; 82 Sol. 
Jo. 605. 

4048a. Days saved including working holidays — 
Meaning of “ working holiday."] — A 
steamer was chartered by her owners to the 
Joint Danube & Black Sea Shipping Agencies 
of Br&ila to go to the Danube to load a grain 
cargo. The charterparty provided (inter 
alia) : M 4. The cargo shall be loaded at the 
average rate of 400 unite per running day 
(Sundays & non-working holidays excepted). 
... 20. For all time saved in loading the 
steamer to pay £16 per day despatch money 
or pro rata for any part of a day saved, 
including Sundays & holidays saved ” : — 
Held : if the labourers working on the ship 
& the men who passed the grain from the 

• warehouses to the ship worked on a holiday 
without any substantial addition to their 
ordinary wages, that day was a working 
holiday. — Panagos Lyras, S.S. Owners v. 
Joint Danube & Black Sea Shipping 
Agencies of Braila (1931), 47 T. L. R. 
403 ; 75 Sol. Jo. 373;- 

4048b. “ Holidays "—Whether limited to national 
holidays.] — A charterparty provided that 
despatch money was payable for time saved 
in loading, “ including Sundays & holidays 
saved ” : — Held : the question whether a 
provincial or municipal holiday, as dis- 
tinguished from a national holiday, was a 
“ holiday ” within the charterparty was a 
question of fact. — Hain S.S. Co., Ltd. v. 
Sociedad Anonima Comercial de Expor- 
tacion y Importacion, etc. (1932), 48 
T. L. R. 363 ; 18 Asp. M. L. C. 504 ; 43 
LI. L. R. 136. 

4075. Add. Annotations : — As to (2) Refd. Tempus 
Shipping Co. v. Louis Dreyfus & Co., [1931] 
1 K. B. 195 ; The Inna, [1938] P. 148. 

4113. Add. Annotation : — As to (2) Consd. Flatau, 
Dick & Co. v. Keeping (1931 ), 36 Com. Cas. 243. 

4126a. Validity of eharterparty — Breach of duty by 
broker procuring charterparty — Ratification 
of wrongful act.]— Akt. Ocean v. Hard- 
ing (B.) & Sons, Ltd., No. 1780a, ante. 

4138a. .] — Under a clause in a charterparty 

as follows i “ The owners of the steamer to 
have the right of lien upon the cargo laden on 
board for the recovery & payment of all 
freight, dead freight, demurrage & all other 
charges whatsoever ” : — Held : the ship- 
owners had a lien upon the cargo for all 
charges necessarily & properly incurred by 
him in discharging & warehousing. — Harley 
v. Gardner (1933), 43 LI. L. R. 104. 

4166. Add. Annotations : — As to (5) & (6) Consd. 
Louis Dreyfus & Co. v. Tempus Shipping Co. 
(1931 ), 47 T. L. R. 542. As to (6) Reid. Hain 
S.S. Co. v. Tate & Lyle, Ltd., [1930] 2 All 
E. R. 597. 

4178. Add. Annotation : — Refd. Tempus Shipping 
Co. v. Louis Dreyfus & Co. f [1931] 1 K. B. 
195. 

4177. Add. Annotation : — Refd. Tate £ Lyle, Ltd. 
v. Hain SB. Go. (1934), 151 L. T. 249. 
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4202a. Claim based on Merchant Shipping Act, 

1894 (c. 60), s. 602.1 — Tempus Shipping Co., 
LTD. V. DREYFU8 (LOUIS) & Co., LTD., No. 
3099a. ante. 

4208a. Loss caused by pier — In order to save ship 
& cargo.] — By Rule A, of the York- Antwerp 
Rules, 1924, “ There is a general average act 
when, & only when, any extraordinary 
sacrifice or expenditure is intentionally & 
reasonably made or incurred for the common 
safety for the purpose of preserving from 
peril the property involved in a common 
maritime adventure.” Rule 5 is in these 
terms : “ Voluntary Stranding . When a ship 
is intentionally run on shore, & the circum- 
stances are such that if that course were not 
adopted she would inevitably drive on shore 
or on rocks, no loss or damage caused to the 
ship, cargo & freight, or any of them, by such 
intentional running on shore shall be made 
good as general average.” 

A steam vessel, laden with a cargo of 
coal, anchored three or four lengths from a 
pier. During a gale she began to drag, her 
port cable parted, & she dragged closer to the 
pier <fe was unable to get head to sea & steam 
away. The master feared that if he let the 
vessel drag ashore she would lose her propellei 
& possibly break her back ; & she was so 
close to the pier that if she attempted to turn 
head to sea there was danger of striking the 
pier with her stem & damaging the propeller. 
The master accordingly decided to put the 
ship broadside against the pier, using \i a» a 
lever to get the ship’s head into such a position 
that he could steam out to sea. While carry- 
ing out this manoeuvre the vessel was grinding 
against the pier & also bumping upon the 
ground, & damage to the extent of over 
£14,000 was occasioned to the pier & the ship. 
The shipowners claimed that this sacrifice 
was incurred in the course of a general 
average act & that they were entitled to a 
contribution from the insurers of the cargo : — 
Held : although the vessel bumped on the 
ground there was not a voluntary stranding 
within the meaning of rule 5 ; there was an 
extraordinary sacrifice intentionally made ; 
the action was reasonably taken ; & there 
was a general average act in respect of which 
pltfs. were entitled to contribution. — The 
Seapool, [1934] P. 63 ; 103 L. J. P. 49 ; 151 
L. T. 38 ; 50 T. L. R. 142; 18 Asp. M.L.C. 
477. 

4218. Add. Annotations: — As to (1) Refd. Svens- 
sons (C. Wilh.) Travaruaktiebolag v. Cliffe 
S.S. Co. (1931), 37 Com. Cas. 83. As to 
(3) Refd. Tate & Lyle, Ltd. v. Hain S.S. Co. 
(1934), 151 L. T. 249. Generally , Refd. Louis 
Dreyfus & Co. v. Tempus Shipping Co., [1931] 
A. O. 720. 

4221. Add. Annotations: — Refd. Symington v. 
Union Insce. Soc. of Canton (1928), 97 L. J. 
K. B. 040 ; Louie Dreyfus & Oo. v. Tempus 
Shipping Co. (1931), 47 T. L. R. 542. 

4226. Add. Annotations : — As to (1) Consd. 
Fiumana Society Di Navigazione v. Bunge & 
Co., [1930] 2 K. B. 47. As to (2) Consd. 
Louis Dreyfus A Oo. v. Tempus Shipping Co. 
(1931), 47 T. L. R. 542. 

4240. Add. Annotation : — Refd. Holloway v. 
Donaldson Line, Ltd. (1935), 41 Com. Cas. 47. 

4247. Add* Annotation : — FoUd. Wetherall & Co. 
v. London Assurance (1931), 144 L. T. 045. 


4247a. .} — Detention of a vessel after the 

completion of the voyage while repairs 
necessitated by a general average act are 
being effected is not in itself admissible in 
general average ; &, consequently, under a 
policy of marine insurance indemnifying a 
shipowner against general average, the insurer 
is not liable to the insured in respect of such 
detention. — Wetherall (J. H.) & Co., Ltd. 
v. London Assurance, [1931] 2 K. B. 448 ; 
100 L. J. K. B. 009 ; 144 L. T. 045 ; 30 Com. 
Cas. 181 ; 18 Asp. M. L. C. 205. 

4248a. .] — Resps. insured claimant's steamer 

by a policy providing that general average 
was to be adjusted according to the York* 
Antwerp Rules of 1924. The ship was 
chartered to go to Bordeaux to load ror 
Cardiff, the charterparty also providing that 
average, if any, should be settled according 
to those rules. During loading at Bordeaux 
the foremast broke, & damage was done to 
the ship. For the purpose of repair she was 
moved to another dock within the port, & 
the shipowners incurred expenses as follows : 
wages & provisions of crew, cost of handling 
& discharging cargo for the purpose of 
repairs, cost of coal consumed in going in 
& out & keeping steam up, expense of towing 
in & out & mooring & port expenses, & cost 
of coal consumed in shifting the vessel. 

. While staying at Bordeaux the ship was in 
no danger. On completion of repairs & 
loading she left for Cardiff, & while she was 
at sea she fouled some wreckage without 
any negligence of those on board her, &; 
though there was no immediate danger she 
was made unfit to encounter the ordinary 
erils of the sea, & the master put into Cher- 
ourg, as a port of refuge, & had repairs 
effected. The expenses at Cherbourg were 
similar to those at Bordeaux : — Held : 

( 1 ) the cost of repairs in each case was recover- 
able as particular average ; (2) the other 

expenses at Bordeaux could not be claimed as 
general average, since no danger was in 
operation there ; (3) the other expenses at 
Cherbourg could be claimed as general 
average since, though there was no immediate 
danger, the vessel was not fit, without repair, 
to encounter the perils of the sea. — Vlasso- 
poulos v. British & Foreign Marine 
Insurance Co., Ltd., [1929] 1 K. B, 187 ; 98 
L. J. K. B. 53 ; 140 L. T. 44 ; 44 T. L. R. 
725 ; 72 Sol. Jo. 012 ; 34 Com. Cas. 65 ; 
17 Asp. M. L. C. 644. 

4253a. .]— Vlassopoudos v. British & 

Foreign Marine Insurance Co., Ltd., 
No. 4248a, ante . 

4260. Add. Annotation : — Generally t Refd. Viasso- 
poulos v. British & Foreign Marine Insce. 
Co., [1929] 1 K. B. 187. 

4260a. .] — Vlassopoulos v. British & 

Foreign Marine Insurance Co., Ltd., 
No. 4248a, ante . 

4280. Add. Annotation : — Consd. Louis Dreyfus & 
Co. v. Tempus Shipping Co. (1931), 47 
T. L. R. 542. 

4281. Add. Annotation : — As to (2) Refd. Tate & 
Lyle, Ltd. v. Hain S.S. Co. (1934), 161 L. T. 
249. 

4288a. Cost of shifting ship.]— V lasso- 

poulos v. British & Foreign Marine 
Insurance Co., Ltd., No. 4248a, ante , 
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4204* Add. Annotation : — Reid. Louis Dreyfus & 
Co. v. Tempus Shipping Co. (1931), 47 
T. L. R. 542. 

4295a. Loss of right by deviation — What amounts 
to.) — It is the duty of a ship when sailing 
upon an ocean voyage from one port to 
another to take the usual route between those 
ports. If no evidence is given, that route is 
resumed to be the direct geographical route, 
ut this may be modified for navigational 
or other reasons, &, unless a specific route is 
prescribed, evidence may be given to show 
what the usual route is. In some cases there 
may be more than one usual route, & the 
exigencies of bunkering may require the vessel 
to depart from the direct route or compel her 
to touch at ports at which, if she were pro- 
ceeding under sail, it would be unnecessary 
for her to call. In every case evidence is 
admissible to show what is the usual or a 
usual route, &, if the evidence is sufficient 
to establish a practice to follow a particular 
route, proceeding by that route is not a 
deviation. 

An oil-burning vessel was chartered to 
carry a cargo from Poti in the Black Sea to a 
port in the United States. After loading at 
Poti she proceeded to Constantza, which was 
, not on the geographically direct route, for 
bunkers : — Held : the evidence showed that 
the practice of proceeding to Constantza 
to bunker after loading had become a usual 
commercial route, & therefore the fact that 
she went there was not a deviation which 
disentitled her owners from claiming a general 
average contribution in respect of her 
grounding off Constantza. — Reardon Smith 
Liner, Ltd. v. Black Sea & Baltic General 
Insurance Co., Ltd., The Indian City, 
[1939] A. C. 562 ; [1939] 3 All E. R. 444 ; 
108 L. J. K. B. 092 ; 161 L. T. 79 ; 55 
T. L. R. 929 ; 83 Sol. Jo. 796, H. L. 

4803. Add. Annotations : — Refd. Green Star Ship- 
ping Co. v. London Assurance, [1933] 1 K. B. 
378; Tate & Lyle, Ltd. v. Hain S.S. Co. 
(1934), 151 L. T. 249. 

4304. Add. Annotation : — Refd. Tate & Lyle, Ltd. 
v. Hain S.S. Co. (1934), 151 L. T. 249. 

4804a. Signing average bond — Application of 

York- Antwerp Rules as to amount payable.] — 
In June, 1931, pltf. as owner chartered a 
steamship, the o., to an Australian co. to 
bring a cargo of wheat to one of certain 
specified ports in Europe. The S. t in the 
course of the voyage, met with bad weather 
& suffered damage which necessitated her 
putting into Durban as a port of refuge, & 
there she incurred general average expendi- 
ture & other charges. After repairs had been 
executed the voyage was resumed, & the S. 
finally reached Hull, which was one of the 


optional ports of discharge, on Oct. 21, 1931. 
Defts. had purchased part of the cargo on 
July 22, 1931 ; the purchase was made by an 
ordinary c.i.f. contract in which nothing was 
said about general average ; defts. did not 
see either the charterparty or the bill of lading 
& had no notice of any terms relating to 
average contained in them. When defts. 
claimed delivery of their wheat the ship 
would not part with it until defts. signed an 
average bond by which they agreed to pay 
their proper proportion of general average 
& other changes “to he ascertained & 
adjusted in the usual manner.” In fact, by 
the charterparty <Sc the bill of lading the 
shippers had agreed that general average if 
any should be settled according to the York- 
Antwerp Rules, 1924, & pltf. contended that 
defts. were bound by that agreement. 
Defts., while admitting that they were bound 
to pay something for general average, con- 
tended that by the bond which they had 
signed they were only liable for the sum which 
would be payable at common law & not for 
the larger sum which would be payable under 
the York- An twerp Rules, 1924. Pltf. 
brought this action to recover the latter 
sum : — Held : as the delivery order under 
which defts. obtained their wheat was 
expressed to be subject to the conditions & 
exceptions in the bill of lading, '& defts. in 
the average bond had undertaken to pay 
general average or other charges which 
might be chargeable on their consignment or 
to which the shippers or owners of their 
consignment might be liable to contribute, 
upon a true construction of the average bond 
defts. had undertaken to pay general average 
settled according to the York- An twerp 
Rules, 1924. — Thomson v. Micks Lambert 
& Co. (1933), 39 Com. Cas. 40. 

4310. Add. Annotation : — As to (2) Consd. The 
Seapool, [1934] P. 53. 

4313. Add. Annotations : — As to (2) Folld. 

Fiumana Society Di Navigazione v. Bunge & 
Co., [1930] 2 K. B. 47. Consd. Louis Dreyfus 
& Co. v. Tempus Shipping Co. (1931), 47 
T. L. R. 542. 

4313a. .] — A steamship be- 

longing to pltfs. was chartered to carry a 
cargo of grain from various ports in the 
River Plats & to deliver the same at Antwerp 
or Rotterdam. The charterparty provided 
that average, if any, was to be payable 
according to York- Antwerp Rules, 1924. It 
also contained an exceptions clause which 
provided that the steamer should not be 
liable for loss or damage occasioned “ by fire 
from any cause or wheresoever occurring 
... or any latent defects in hull, rfiachinery 
or appurtenances . . . arising in the naviga- 


PART VII. 43ECT. 14, SUB-SECT. 3. 

— B. 

4296 i. Owners of cargo.] — Pltf., by its 
agent, entered into a charterparty with 
deft, for the carriage & transportation 
of a full cargo of gasoline, the property 
of pltf., on board deft.’s vessel from 
Montreal, P.Q., to Sydney, N.S. Pltf. 
alleged that the gasoline was shipped 
on board deft.’s vessel which failed 
to deliver It at Sydney, but instead 
returned to Montreal & there dis- 
charged part of the cargo. Pltf. 
claimed for the loss of part of the 
cargo & tor other damage suffered by 


it. Deft, alleged that the vessel 
during the course of the voyage 
stranded on rocks & boulders on the 
shore of the St. Lawrence river, & that 
the loss of cargo & damage Buffered by 
pltf. were due to faults & errors in the 
navigation of tho vessel, & that deft, 
is not liable therefor. Deft, counter- 
claimed to recover from pltf. a proper 
proportion of the General Average 
losses, expenses & charges assessed 
against the cargo ; — Held .* ( 1) pltf. being 
the owner of the cargo was entitled to 
maintain the action ; (2) deft, must 
explain its default in the delivery of the 
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cargo ; (3) the stranding resulted from 
the fault of the pilot of the vessel 
& deft, was not liable for that damage 
consequent upon the stranding : (4) the 
cause of loss of the balance of the cargo 
being in doubt & deft, not having dis- 
charged the onus on it to prove that 
such loss did not occur through negli- 
gence of its servants, deft, must be 
held liable therefor ; (5) deft, was 

entitled to recover on its counter- 
claim. — S hell Petroleum Co. or 
Canada, Ltd. t\ Dominion Tankers, 
Ltd., [1938] Ex. C. R. 338; revsd ., 
[19391 Ex. C. R. 192. — CAN. 
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tion of the steamer, even when occasioned 
by the negligence, default or error of judgment 
of the . . . master, mariners or other 
servants of the shipowners . . . (not result- 
ing, however, in any case from want of due 
diligence by the owners of the steamer, or by 
the ship’s husband or manager).” The 
steamer bunkered at Rotterdam, where she 
took on board enough bunker coal to take 
her to the Plate & bring her back to Europe. 
She carried a cargo of coal from Cardiff to a 
port in the Plate & was kept waiting a fort- 
night before she could get into her berth to 
discharge that cargo. Shortly after she had 
arrived at her first loading port in the Plate 
& had commenced to load a cargo of maize 
a fire broke out by spontaneous combustion 
in her bunker coal, which had been on the 
ship for two & a half months since June 30, 
& had been carried through the tropics, & 
a portion of the bunker coal was shifted on 
to the deck. The ship then proceeded to 
another port in the Plate to complete loading 
her cargo of maize. On the way another 
fire was discovered in the bunker coal, which 
was extinguished after a fortnight & after 
discharging all the bunker coal on to the deck 
& subsequently replacing it in the bunkers. 
The owners of the steamer claimed to recover 
from defts., who were the indorsees of the 
bills of lading in respect of the cargo of maize, 
a contribution in general average for the 
expense so incurred: — Held: (1) the un- 
explained occurrence of the fires afforded a 
reasonable presumption that they were due 
to a defect or unfitness of the bunker coal 
at the time of the loading of the cargo which 
amounted to a breach of warranty, & as the 
ship was unseaworthy pltfs. could not 
recover a general average contribution from 
the cargo owners for sacrifice due to their 
own fault & breach of contract ; (2) neither 
the exception in the charterparty of latent 
defects nor Rule D of the York- An twerp 
Rules, 1924, which provided that a claim in 
general average was not to be barred because 
it arose by the default of the carrier, enabled 
pltfs. to maintain their claim for a contribu- 
tion in general average. — Fiumana Society 
Di Navigazione v. Bunge & Co., Ltd., [1930] 
2 K. B. 47 ; 99 L. J. K. B. 026 ; 143 L. T. 
287; 35 Com. Cas. 193; 18 Asp. M. L. C. 
147. 

4313c. Effect of exception of latent 

defects.] — Fiumana Society Di Navi- 
gazione v. Bunge & Co., Ltd., No. 4313a, 
ante. 

4313d. Improper abandonment.] — Pltfs. 

were the owners of a steamer which was 
chartered to bring a grain cargo from the 
Black Sea to Falmouth. Defts. became in- 
dorsees of the bills of lading & owners of the 
cargo. The steamer met with very severe 
weather in the Bay of Biscay & suffered 
damage which rendered her unmanageable. 
In reply to an S.O.S. call another steamer 
came up & took off the crew, but owing to 
the state of the weather it was impossible to 
salve pltfs.' steamer & she was left derelict 
in the Bay. Subsequently, the weather 
having moderated, she was picked up & 


salved. In a salvage action an award was 
made under which defts. were obliged to 
pay £8,303 to the salvors, their contribution 
as owners of the cargo. Pltfs. had incurred 
general average expenses & claimed from 
defts. £1,288 odd as cargo owners’ con- 
tribution to such expenses. Defts. did not 
dispute that they must make some contribu- 
tion to general average expenses, but they 
counterclaimed a sum sufficient to extinguish 
pltfs.’ claim for £1,288, on the ground that 
the steamer had been unnecessarily & im- 
properly abandoned, & that if the crew had 
stayed on board & done their duty the 
eventual salvage award would have been very 
much smaller : — Held : (1) on the facts, the 
state of the weather & the damaged con- 
dition of the steamer justified the abandon- 
ment, so that the contention that the steamer 
had been improperly abandoned failed ; 
(2) obiter , even if the abandonment had been 
improper pltfs. would have been protected, 
against any claim arising out of it, by an 
exceptions clause in the charterparty which 
excluded liability of the shipowners for loss 
resulting from the act, neglect, or default 
of their servants in the navigation or manage- 
ment of the ship. — Bui.garis v. Bunge & 
Co., Ltd. (1933), 49 T. L. R. 237 ; 38 Com. 
Cas. 103. 

4320. Add. Annotation : — Refd. Tate & Lyle, Ltd . 
* v. Hain S.S. Co. (1934), 151 L. T. 249. 

4326. Add. Annotation : — As to (2) Refd. Tate & 
Lyle, Ltd. v. Hain S.S. Co. (1934), 151 L. T. 
249. 

4347. Add. Annotation : — Refd. Sagar v. Ride- 
halgh & Son, Ltd., [1931] 1 Ch. 310. 

4363. Add. Annotations Refd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 458 ; 
Dampselskab Svendborg v. L. M. & S. Ry. 
Co. (1929), 141 L. T. 521. 

4372. Add. Annotation Dlstd. Akt. Ocean v. 
Harding, [1928] 2 K. B. 371. 

4388. Add. Annotations : — Kefd. De Beriche v. 
South American Stores, Ltd. & Chilian Stores 
Ltd., [1935] A. C. 148 ; Reardon Smith Line, 
Ltd. v. Black Sea & Baltic General Insur- 
ance Co., [1938] 2 All E. R. 700. 

4392. Add. Annotation Refd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 458. 

4394. Add. Annotations : — Dlstd. Smith, Hogg v . 
Bamberger (1928), 97 L. J. K. B. 725. Consd. 
Dampselskab Svendborg v. L. M. & S. Ry. 
Co. (1929), 141 L. T. 521. Refd. Finlay, 
James & Co., Ltd. v. N. V. Kwik Hoo Tong, 
[1929] 1 K. B. 400; Dalgliesh S.S. Co. v. 
Williamson & Son, Ltd. (1935), 40 Com. Cas. 
312. 

4395a. .] — Resps., pltfs. in 

the action, as owners, chartered a steamer, 
the R., to charterers to bring a cargo from 
Oporto to Heysham. The charterparty pro- 
vided ( inter alia) that the cargo should be 
taken from alongside at the merchant’s risk 
& expense, & that it should be delivered at 
Heysham in the manner customary at 
Heysham. The cargo was shipped under a 
bill of lading which incorporated the terms of 
the charterparty, & applts. became indorsees 
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of the bill of lading. The port of Heysham 
belongs to the L.M.S. Ry. Co., So all the 
operations of discharging cargoes at the port 
are performed by the ry. co. The only 
practicable method of discharge is from the 
ship direct into wagons on railway lines at 
some distance from the edge of the quay. 
Except on one occasion the whole cost of 
discharging cargoes at Heysham had hitherto 
been borne by shipowners without objection, 
but in this case reaps, contended that the 
railway wagons into which the cargo was 
placed were not “ alongside ” within the 
meaning of the charterparty, & that therefore 
applts. as receivers should repay to them a 
proportionate part of the sum which they 
paid to the railway co. to cover the whole 
cost, of discharge. Applts. refused to pay 
anything towards the cost of discharge, con- 
tending that by the custom of the port of 
Heysham the whole of the cost was payable 
by the shipowners. Resps. brought an action 
in the county ct. at Preston to recover the 
sum claimea, & obtained judgment ; So 
applts. now appealed. The ct. dismissed the 
appeal : — Held : as the charterparty had 
expressly provided that the cargo should be 
’ taken from alongside at the merchant’s 
expense, So the wagons on the railway lines 
. into which the cargo was placed were too 
[far away from the ship to come within the 
term “ alongside,” applts. must pay a pro- 

? ortionate part of the cost of discharge. — 
Ialgleish Steam Shipping Co., Ltd. v. 
Williamson So Son, Ltd. (1935), 79 Sol. Jo. 
. 453 ; 40 Com. Cas. 312, C. A. 

4428. Add. Annotation ; — Refd. Moor Line, Ltd. v . 
Manganexport G.m.b.H., [1936] 2 All E. R. 
404. 

4440. Add. Annotation : — Refd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 458. 

4449. Add. Annotation : — Consd. Smith, Hogg v. 

Bamberger (1928), 97 L. J. K. B. 725. 

4452. Add. Annotation : — Refd. Smith, Hogg v . 
Bamberger (1928), 97 L. J. K. B. 458. 

4461a. Discharge of bulk & bag cargoes — Con- 
struction of Schedule of Stevedores’ Associa- 
tion.] — Defts.’ consignment of wheat was 
carried in bags in pltfs.’ steamship from 
Australia to Avonmouth, So on arriving at its 
destination was by arrangement between the 
parties bulked in the ship’s hold So thence 
discharged by means of defts.’ bucket 
elevator. By the current Sched. of the 
Stevedores’ Assoon. of Bristol, Avonmouth, 


So Portishead different rates were fixed for 
the discharging of bulk cargoes So bag 
cargoes : — Held : there was no provision in 
the sched. for a bag cargo which became a 
bulk cargo by bag starting, So on the proper 
interpretation of the sched. the cargo in 
question was a bag cargo So defts. were 
entitled to charge the shipowners on the 
basis of the stevedoring rate applicable 
thereto. — The Aldington Court, [1932] P. 
21 ; 101 L. J. P. 9 ; 146 L. T. 256 ; 48 
T. L. R. 35 5 18 Asp. M. L. C. 264. 

4470. Add. Citations .-—[1929] 1 K, B. 150 ; 97 
L. J. K. B. 725 ; 139 L. T. 575 ; 72 Sol. Jo. 
435 ; 84 Com. Cas. 47 ; 17 Asp. M. L. 0. 605. 

Add. Annotation : — Refd. Dampselskab 
Svendborg v. L. M. So S. Ry. Co (1929), 141 
L. T. 521. 

4472. Add. Annotations: — Consd. Smith, Hogg v . 
Bamberger (1928), 97 L. J. K. B. 726. Refd. 
Dampselskab Svendborg v. L. M. So S. Ry. 
Co. (1929), 141 L. T. 621. 

4475. Add. Annotations : — As to (1) Consd. Smith, 
* Hogg v . Bamberger (1928), 97 L. J. K. B. 
458 ; Dalgleish Steam Shipping Co. v. 
Williamson So Son, Ltd. (1935), 40 Com. Cas. 
312. 

4485. Add. Annotations : — Distd. Smith, Hogg v . 
Bamberger (1928), 97 L. J. K. B. 725. Consd. 
Dalgleish Steam Shipping Co. v. Williamson 
So Son, Ltd. (1935), 40 Com. Cas. 312. Refd. 
Dampselskab Svendborg v . L. M. So S. Ry. 
Co. (1929), 141 L. T. 521. 

4499. Add. Annotation : — Consd. Elof Hansson 
Agency, Ltd. v. Victoria Motor Haulage Co. 
(1938), 64 T. L. R. 666. 

4499a. .] — Brewster So Co. 

(Woking), Ltd. v . Beckett (1929), 34 
Lloyd L. R. 337. 

4499b. Exemption clause in contract 

between lighterer & tug.] — T he Kite, No. 
5124a, post. 

4502a. .] — It is put for pltfs. that 

defts. are liable for a breach of duty on defts.’ 
part through the lighterman having given 
a receipt for goods as marked, when, in fact, 
they were not marked. . . . The evidence 
before me is that the course of business is for 
the stevedore to tally the marks, So tor the 
lighterman, unless he is specially instructed, 
to accept the* tallying of the stevedore. — 
Vavasbeur & Co., Ltd. v. Port of London 
Authority (1920), 4 LI. L. Rep. 289 ; no 
appeal , 6 LI. L. Rep. 192, C. A. 


Part VIII- 

4521. Add. Annotation : — Apprvd. Glen Line, Ltd. 
v. A.-G. (1930), 46 T. L. R. 451. 

4523. Add. Annotation : — Refd. Vita Food Pro- 
ducts, Incorporated v. Unus Shipping Co., 
[1939] A. O. 277. 

4524* Add. Annotation : — Refd. Kleinwort, Sons 
& Co. v. Associated Automatic Machine 
Corpn., Ltd. (1934), 151 L. T. 1, 


-Freight. 

4539a* .] — Pltfs., shipowners So brokers 

of West Hartlepool, acted as ship’s agents for 
the steamship Z ., of Riga, So before making 
any necessary disbursements on behalf of or 
incurring any liabilities in respect of the 
vessel obtained from the master the following 
document : “ Please pay the freight for my 
vessel, the Z. t So all demurrage which may be 
payable under the charter, to my agents, 
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Messrs. E. A. Caspar, Edgar & Co., Ltd., <Ss 
oblige.” The persons described in the docu- 
ment as the master’s agents were the pltfs. 
In an action by pltfs. for necessaries the 
evidence showed that this document came 
into being with the approval of the managing 
owner of the Z. Sc after he had agreed to 
assign to pltfs. all freight & demurrage : — 
Held : the document operated as an assign- 
ment of the freight Sc demurrage Sc pltfs. were 
entitled to judgment. — T he Zigurds (1931), 
47 T. L. R. 525. 

4569a. Excess freight required by shipowner 

— Not recoverable from seller.] — Modiano 
(Isaac) Bros. & Son v. Bailey (F. D.) Sc 
Sons, Ltd. (1933), 50 T. L. R. 43 ; 77 Sol. 
Jo. 799. 

4581. Add. Annotation : — Generally , Refd. The 
Nordborg, [1939] P. 123. 

4604. Add. Annotation : — Refd. Glen Line, Ltd. v. 
A.-G. (1930), 36 Com. Cas. 1. 

4632. Add. Annotation : — Refd. Strathlorne S.S. 
Co. v. Andrew Weir & Co. (1934), 39 Com. 
Cas. 318. 

4650. Add. Annotation: — As to (1) Apld. A.-G. v. 
Glen Line <fc Liverpool & London War Risks 
Insce. Assocn. (1929), 34 Com. Cas. 309. 

4700. Add. Annotation : — Refd. Smith v. Zigurds 
S.S. Owners & E. A. Casper, Edgar Sc Co., 
[1934] A. C. 209. 

4700. After this case add : — 

.] — See, also , Choses, Nos. 2D4a- 

204c. 

4714a. Stevedore — As against equitable mortgagee 
of freight.] — A stevedore who unloads cargo 
Sc so by completing the adventure contributes 
to the bringing of the freight fund into 
existence is not erititled upon his claim for 
stevedoring charges to priority over a mtgee. 
who has an equitable assignment of the 
freight. — T he Zigurds (No. 4), [1932] P. 
113; 148 L. T. 72; 48 T. L. R. 563; 18 
Asp. M. L. C. 324. 

4761. Add. Annotation : — Refd. A.-G. v. Glen Line 
Sc Liverpool & London War Risks Insce. 
Assocn. (1929), 34 Com. Cas. 309. 

4764a. Right to dead freight — Cargo coated with 
ice — Reduction in carrying capacity.] — A kites 
Steam v. Arcos, Ltd., No. 1879d, ante. 

4837. Add. Annotations : — Generally , Refd. Shell - 
Mex v. Elton Cop Dyeing Co. (1928), 34 Com. 
Cas. 39 ; Maine <fc New Brunswick Electrical 
Power Co. v . Hart, [1929] A. C. 631. 

4846. Add. Annotations: — Refd. The Adriatic 
(1931), 47 T. L. R. 638 ; The Njegos, [1936] 
P. 90 ; Vita Food Products, Incorporated v. 
TJnus Shipping Co., [1939] A. C. 277. 

4862. Add. Annotations : — Refd. Canada Atlantic 
Grain Export Co. (Inc.) v. Eilers (1929), 35 
Com. Cas. 90 ; Cammell, Laird Sc Co. v. 
Manganese Bronze Sc Brass Co., [1934] A. C. 
402. 

4882. Add. Annotation : — Refd. Akt. Ocean v. 
Harding, [1928] 2 K. B. 371. 

4886a. Deadweight cargo capacity — Allowance for 
bunker coal.] — A charterparty contained the 
following clause : “ Charterers have the 


option of loading full & complete cargo . . . 
on deadweight basis, in which case charterers 
shall pay freight at the rate of as above per 
ton of 2,240 lb., calculated on steamer’s 
deadweight cargo capacity, as per builder’s 
plan Sc displacement scale . . . after allow- 
ance has been made for loading in fresh water, 
for bunker coals for the present voyage & 
also for any weight on board the steamer not 
reckoned in builder’s plan.” There was 
liberty to call at intermediate ports for any 
purpose : — Held : the umpire was right in 
linding that the allowance for bunker coals 
should be no more than for the longest 
stage on the voyage. — Balkans Sc Near 
East Shipping Agency v. United Shipping 
Agencies, Ltd. (1935), 53 LI. L. R. 180. 

4896. Add. Annotation : — Consd. Dawson Line, 
Ltd. v. Aktiengesellschaft Adler f dr Chemische 
Industrie of Berlin, [1932] 1 K. B. 433. 

4904. Add. Annotation : — Refd. The Nordborg, 
[1939] P. 121. 

4910a. .] — Evidence admitted to explain 

custom of the wool trade in regard to “ intake 
string measure ” for the purpose of cal- 
culating freight on wood. — Pool Shipping 
Co., Ltd. v. Moreland (S. J.) Sc Sons, Ltd. 
(1936), 50 LI. L. R. 175. 

4931. Add. Annotation : — Refd. Perry v. Equit- 
able Life Assce. Society of U.S.A. (1929), 

• 45 T. L. R. 468. 

4938a. Civil war — Cargo taken to alternative safe 
port — Advance freight demanded.] — Pltfs. 
chartered a ship belonging to defts. for the 
carriage of certain goods to one of six ports in 
Spain named in the charterparty which 
provided that freight should be prepaid on 
presentation of bills of lading for signature 
on completion of loading. The Chamber of 
Shipping War Clauses attached to the 
charterparty provided by clause 1 that the 
master of the ship should not be bound to 
sign bills of lading for any blockaded port, or 
for any port which he or the shipowners 
considered dangerous. By clause 2 (b) if, 
owing to any war, civil war, etc., entry into 
any port named in the charterparty should 
be considered dangerous by the master or 
owners, the cargo might be discharged at a 
safe port in the vicinity as ordered by the 
charterers. Failing such an altemati ve order, 
the owners were at liberty to discharge the 
goods at a safe port. A state of civil war 
had existed for some time & was still existing 
in Spain at the date of the charterparty, six 
days after which date radio stations con- 
trolled by the insurgents announced an 
intended blockade by their forces of that 
part of the coast of Spain in which the named 
ports were. The owners’ insurance assocn. 
thereupon passed a resolution, the effect of 
which was that the owners would, if the ship 
proceeded to any of the named ports, have 
to pay a large additional sum by way of 
cover against war risks. The owners then 
called on the charterers to name a danger- 
free port for the discharge of the cargo. The 
blockade in fact never materialised, & was not 
recognised by the British Govt. The 
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charterers having refused to name an alterna- 
tive port, the owners, before the ship was 
fully loaded or bills of lading were presented 
for signature, threatened, if an alternative 
port were not named, to take the ship on the 
next tide to Gibraltar. The charterers 
accordingly named another port at which the 
goods were in due course discharged, the 
charterers then having them taken to the 
desired port at their own expense. In 
accordance with the charterparty the 
charterers paid the owners freight in advance, 
although under protest, at the high rate 
applicable to carriage to one of the named 
ports. The charterers having claimed from 
the owners the difference between the freight 
at that rate and the cost of freight at 
the reasonable or market rate, or, alterna- 
tively, damages for breach of contract : — 
Held: (1) the charterers having, under 
protest, named an alternative port & paid 
the freight in advance, there was duress of 
goods by the shipowners Sc it was immaterial 
that the charterers had loaded the goods 
voltmtarily. It was sufficient that the ship- 
owners had exercised dominion over goods 
which the charterers had loaded voluntarily, 


a wrongful seizure of the goods not being 
necessary to constitute such duress ; (2) the 
term 41 blockaded ” in the war risks clauses 
attached to the charterparty meant block- 
aded in the strict legal sense, Sc Barcelona, 
one of the six named ports, was never, at the 
material time, a blockaded port ; (8) clause 1 
of the war risks clauses was only applicable 
at the time when bills of lading were pre- 
sented for signature, the shipowners having 
no right to exercise their discretion whether 
or not to proceed to a charterparty port 
before that time ; (4) that the terms of 
clause 2 (b) were only apt to cover the case 
where a ship had been fully loaded Sc the bills 
of lading signed ; (5) the shipowners were 
guilty of a breach of contract Sc the charterers 
were accordingly entitled to recover. — 
Spanish Govt. v. North of England S.S. 
Go., Ltd. (1938), 54 T. L. R. 852. 

4945. Add. Annotation : — Refd. A.-G. v . Glen Line 
& Liverpool Sc London War Risks Insce. 
Assocn. (1929), 34 Com. Cae. 309. 

4959a. .] — Angfartygs A/B 

Halfdan v. Price Sc Pierce, Ltd., 
No. 1920a, ante. 


Part IX. — Carriage of Passengers. 


4984. Add. Annotation : — Refd. Beaumont- 

Thomas v. Blue Star Line, Ltd., [1989] 1 
All E. B. 174. 

4986. Add. Annotation : — As to (3) Refd. 


Beaumont-Thomas v. Blue Star Line, Ltd., 
11939] 1 All E. R. 174. 

4987. Add. Annotation : — Consd. Oliver v . Bir- 
mingham & Midland Motor Omnibus Co. 
(1932), 48 T. L. R. 540. 


Part XI. — Contract of Towage 


5055* Add. Annotation : — Refd. Aslan v. Imperial 
Airways, Ltd. (1933), 149 L. T. 278. 

5056. Add. Annotation : — Generally , Refd. The 
Kaflristan, [1937] 3 All E. R. 747. 

5057. Add. Annotation : — Consd. The Kaflristan, 
[1937] 3 All E. R. 747. 

5124a. Onus of proof.] — Pltf., cargo owners, 

contracted with a firm of wharfingers for 
the collection Sc transport of pltfs.* goods 
from one wharf on the River Thames to 


another. The wharfingers, who to pltfs.* 
knowledge owned neither tugs nor lighters, 
contracted with a firm of lighterers for the 
transport, & they in turn contracted with 
the defts. for a tug. Pltfs.’ contract with 
the wharfingers was on the terms that the 
latter co. should not be liable for any neglect 
of its servants or others for whom it might 
be responsible, Sc that “ persons supplying 
tugs or barges to the co. to enable it to 
fulfil its contracts shall incur no greater 
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o l. ,] — At the trial of the 

owner of a motor boat for a contra- 
vention of 1894 Act, 8. 271 (1), the 
evidence adduced was that on a certain 
oooasion the boat carried a party of 
mote than twelve persona, gratuitously, 
on a pleasure excursion on the Clyde, 
without a Board of Trade certificate : — 
Held : that the expression ** passenger 
steamer*' did not necessarily Include 
every ship which on any oooasion carried 
persona other than the owner ft his 
family, ft the master ft crew * ft, 
accordingly, that It was net established 
that the motor boat was a passenger 
steamer, ft that the sheriff substitute 
who heard the case was entitled to find 
the accused not guilty of the charge. — 
Young v. Doobxrtt, Young «. Kyle, 
(19291 S. 0. (^) 57.— SOOT. 


PART XI. SECT. 2. SUB-SECT. 3. 

5066 ii. .]— The obligation to 

carry out a towage contract requires 
only that degree of caution ft skill 
which prudent navigators usually 
employ m such servioes. — T ug Champ- 
lain v. Canada S.S. Lines, Ltd., 
[1939^ Ex. C. R. 89 ; 1 D. L. R. 384. 

PART XL SECT. 8, SUB-SECT. 1.— 

A (a). 

q 1. .] — A tug towing a 

steamer from her winter mooring 
stern first is liable for damage to the 
ship’s stern ft steering gear caused by 
her striking a submerged pile, — 
Canada Steamship Lines, Ltd. v. 
Tug 44 Champlain,*’ [1938] 1D.L.H. 
197.— CAN. 

sb. Tow sinking in heavy sea.] — A* 
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tug is not liable, in the absence of 
negligenoe, in respect of a dredger 
sinking in a heavy sea while being 
towed. — Canada Dredging Co. v. 
RUBSEIX, 11936] 3 D. L. R. 44.— CAN. 

sd. Tug assisting freighter to leave 
dock — Acting under directions of 
freighter .] — A tug hired to assist a 
freighter in moving from her dock 
stem first, ft operating under the 
direction of the freighter. Is not 
responsible for the latter* grounding. — 
Canada Steamship Lines, Ltd. v. 
Montreal Trust Go., (1938] 1 D. L. R. 
325.— CAN. 

if. Tow striking submerged obstruc- 
tion ..} — A tug is not responsible to a 
tow which strikes an unknown ft 
submerged obstruction in a navigable 
channel.— Tug 44 Champlain *' v. 
Canada S.S. Lines, Ltd., £1989] Ex. 
C. R. 89; 1 D, L. R. 384.— CAN. 
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liability to the co.’s customers than that of 
the co. hereunder.” The wharfingers’ con- 
tact with the lighterers was on the terms of 
the London Lighterage Clause. It con- 
tained an exception in respect of damage 
arising from negligence, & further stated 
that, the lighterage rates were quoted on the 
oondition that the person with whom the 
contract was made was either the owner or 
the authorised agent of the owner of the 
goods intended to be carried. The lighterers’ 
contract with the tug owners was on the 
usual towage terms containing a similar 
exemption from liability for negligence & 
also an indemnity clause. Pltfs.’ goods, 
while on board one of the lighterers’ barges, 
which with others was in tow of the tug, 
were damaged through the barge colliding 
with one of the abutments of Cannon Street 
Railway Bridge. Pltfs. brought an action 
against the tug owners, framing it entirely 
in tort. There being a primA facie case of 
negligence against the tug, pltfs. called no 
evidence on this point, & defts. called one 
witness only, the master in charge of the 
tug, who did not see the actual contact but 
heard the blow & saw the barge “ flared out,” 
owing, in his opinion, to the breast rope not 
having been properly made fast by the 
lighterers’ servants : — Held : ( 1 ) there was 

no greater probability that the accident 
happened through negligence on the part of 
the tug owners’ servants than on the part 
of the lighterers’ servants, &, following I^crd 
Dunedin’s dictum in Ballard v. North British 
Ry. Co. (1923), S. C. (H. L.) 43, 54, that “ if 
the defenders can show a way in which the 
accident may have occurred without negli- 
gence . . . the pursuer is left as he began, 
namely, that he has to show negligence,” 
pltfs. failed on the' issue of fact ; (2) assuming 
that a case of negligence was made out, there 
was a limited authorisation in each step of 
the negotiations that the contractor could 
reserve that the people with whom he in turn 
contracted should have the like exemptions 
from liability for negligence as the first con- 
tractor obtained, & pltfs. could not rid them- 
selves of the exempting provisions by framing 
their action in tort. — T he Kite, [1933] P. 
154; 102 L. J. P. 101; 149 L. T. 498 49; 
T. L. R. 625 ; 18 Asp. M. L. C. 413. 

Annotations: — Consd. The Mulbera, [1937] P. 82; The 
Strannft, [1937] P. 130. Retd. Elof HaneHon Agency, Ltd. 
v. Victoria Motor Haulage Co. (1938), 54 T. L. R. 6BR. 

5126 . Add . Annotations : — Consd. Danneberg v. 
White Sea Timber Trust, Ltd. (1935), 154 

L. T. 25. Refd. Calico Printers’ Assocn., 
Ltd. v. Barclays Bank (1930), 145 L. T. 51; 
A/S Rendal v. Arcos, Ltd., [1937] 3 All E. R. 
577 . 

5130 . Add. Citations : — 44 T. L. R. 140 ; 17 Asp. 

M. L. C. 344. 

5183a* 44 Whilst towing.”] — Under a contract 
of towage a tug was engaged to assist a ship 
from a wharf to buoys further down the 
river. The precise time at which the towage 
was to begin was not defined, but it was 
intimated that the tug should be in attend- 
ance about 11 a.m. About 10.65 a.m. the 
tug arrived ; but she was travelling too 
fast, failed to reverse her engines in time, 
& struck the ship. At the time of the 
collision the ship had not finished dis- 
charging ; those on board her were not ready 


to give orders to pick up towing ropes; & 
those on the tug were not expecting such 
orders & were only concerned in trying to 
avoid the collision. The tug owners con- 
tended that the collision happened “ whilst 
towing,” within the meaning of that phrase 
in the conditions of the contract of towage 
(the U.K. Standard Towage Conditions) 
under which it was admitted that the tug 
would be exempt from liability. In clause I. 
of the conditions the meaning of the phrase 
“ whilst towing ” is stated as follows : “ For 
the purpose of these conditions the phrase 
“ whilst towing ” shall be deemed to cover 
the period commencing when the tug is in a 
position to receive orders direct from the 
hirer’s vessel to pick up ropes or lines or 
when the tow rope has been passed to or by 
the tug, whichever is the sooner. . . .” : — 
Held : the Towage Conditions had not begun 
to apply ; it would be putting an unreason- 
able construction on the words to hold that 
the collision occurred. ” whilst towing ” 
merely because the tug was within hailing 
distance & therefore physically “in a posi- 
tion to receive orders direct from the hirer’s 
vessel to pick up ropes ” ; even if regarded 
solely from the tug owners’ point of view, the 
tug must at least be in a position to receive 
& comply with the orders ; but the con- 
ditions ought to be read with reference to 
■ both parties, & until the reasonable moment 
had come at which orders might be expected 
to be given from the ship the tug could not be 
said to be “ in a position ” to receive them. — 
The Uranienboro, [1936] P. 21 ; 105 L. J. P. 
10; 154 L. T. 664; 52 T. L. R. 114; 18 
Asp. M. L. C. 591. 

5140a. When towage commences — More 

than one tug.] — The B., a tug belong- 
ing to pltfs., the Port of London Authority, 
came into collision with defts.* steamship 
C. C. in Tilbury Dock. The B. & another 
tug, the S. t which also belonged to pltfs., 
were under contract to tow the C. C . 
from lock to berth. The S. was made 
fast ahead of the C. C. & was towing 
her, & the B. was proceeding to the C. C ., 
which had passed through the lock into 
the dock when the B. was struck by the 
revolving propeller of the C . C. The col- 
lision was entirely due to the improper way 
in which the B. was handled through those 
on board not realising that the C. C. bad twin 
screws. The dockmaster had given the 
appropriate signal for the C. C. to come 
ahead on her main engines, & it was not dis- 
puted by pltfs. that it was the universal 
* practice of all ships navigating through the 
dock to use their main engines & that no 
complaint about such use had ever been 
made by pltfs. They contended, however, 
that defts. had committed a breach of bye- 
law 19 of the Port of London Dock Bve-laws 
which provides that “ no person shall work, 
or cause to be worked, the propelling engines 
of any ship in the dock for any purpose 
except with the previous consent of the dock- 
master, & at such time & place & in such 
manner as he shall approve. Penalty £5.” 
“ Such consent is only to be given (if at all) 
on the terms that the person on whose behalf 
the application for the same is made will be 
responsible for all damage caused by working 
such engines & will indemnify & save harm- 
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leas the Authority & ita officers against all 
claims in respect of such damage.” Pltfs. 
further contended that by clause 4 of the 
towage contract defts. agreed to pay for any 
damage to any of pltfs.’ property, including 
the tug or tugs engaged in the towage, which 
might arise from collision even if caused or 
contributed to by the negligence of any 
servants of pltfs. Defts. contended that 
clause 4 did not apply inasmuch as under 
clause 1 the towage was ” deemed to com- 
mence when the tow rope had been passed to 
or by the tug.” Pltfs.’ reply was that the 
towage was to be done by two tugs & that 
it commenced when one of the tugs, namely 
the S., had started towing : — Held : bye- 
law 19 did not apply at the time in question, 
but, even if it aid, defts. did not commit a 
breach of it because the consent of the dock 
master to use the en gines had been given ; 
the towage contract could be fairly inter- 


preted as meaning that the towage should be 
deemed to have commenced when the tow 
rope had been passed to each of the two tugs, 
& that until that had been done the ordinary 
provisions of the common law applied to 
the rights & duties of each party ; & accord- 
ingly defts. were entitled to succeed on the 
claim <fe counterclaim. — The Clan Colqu- 
HOUN, [1930] P. 153 ; 105 L. J. P. 05 ; 165 
L. T. 231 ; 52 T. L. R. 349 ; 19 Asp. M. L. C. 
11 ; sub nom . Port op London Authority 
v. Clan Colquhoun S.S. Owners, [1930] 1 
All E. R. 429. 

5147a. .] — Collision between a tug & a paddle 

steamer leaving the landing stage in Ports- 
mouth Harbour. Collision held due to tug 
anticipating a manoeuvre by the steamer 
which in the circumstances she was unable 
to carry out. — The Shanklin (1932), 43 
LI. L. R. 153. 


Part XII.,- 

5150. Add. Annotation : — As to (2) Consd. The 
Champion, [1934] P. 1. 

5175. Add. Annotations : — Consd. Winnipeg Electric 
* Co. v. Geel (1932), 48 T. L. R. 057. Refd. 
The Mulbera, [1937] P. 82 ; The Saint Angus, 
[1938] P. 225. 

5180. Add. Annotation : — As to (1) Consd. The 
Otranto, [1930] P. 110. 

5194. Add. Annotations : — As to (3) Refd. Canadian 
Pacific Ry. v. Kelvin Shipping Co. (1927), 
138 L. T. 309 ; Grainton S.S. Owners v. 
Genua S.S. Owners, The Genua, [1930] 2 
All E. R. 798. 

5233a. .] — Fifteen knots held not an 

excessive speed to pass a barge in Sea 
Reach. — The Ausonia (1933), 45 LI. L. R. 

71. 

5239a. Near entrance to dock.}-— Ten knots 

held excessive speed while passing entrance 


-Collisions. 

to a draw dock in Woolwich Reach, whereby 
a collision occurred with a ship emerging from 
the dock. — The Portia (1932), 44 LI. L. R. 
295. 

5239b. .] — Collision in Thames between 

the E., crossing river from dock, & the G ., 
bound up : — Held : the collision was due to 
bad look-out on the G. y & excessive speed in 
passing the dock. — T he Glenrose (1932), 43 
LI. L. R. 331. 

5287. Add. Annotation : — Refd. The Eurymedon, 
[1938] P. 41. 

5354. Add. Annotation : — Refd. The Vectis, [1929] 
P. 204. 

5359. Add. Annotation : — Consd. The Vectis, [1929] 
P. 201. 

5373. Add. Annotation : — Refd. McGowan v. Stott 
(1923), 99 L. J. K. B. 357, n. 


PART XI. SECT. 3, SUB-SECT. 2. 

6146 I. Liability for negligence .) — 
The owners of the P. contracted with a 
towing oo. to have the P. towed from 
her berth to a grain elevator to unload 
her cargo. The P. had no motive 
power. Owing to the breaking of the 
tow line at one stage of the movement 
the P. continued her forward move- 
ment past the elevator & reached the 
south end of the harbour where the 
S. was laid up, puucturlug the latter 
under the water line, by an anchor left 
hanging down on the port bow of the 
P. partly under water. This anchor 
was left so hanging down by those on 
the tow notwithstanding a warning by 
the tug master: — Held: (1) when 
commencing the towing of a ship her 
anchor is left, by the joint negligence 
of the tug master Sc those in oharge of 
the ship, in -such a position as to con- 
stitute a danger to other vessels, & 
does in fact cause such damage, the 
tow & tug are each responsible & liable 
for the damages so oansed : (2) when 
a vessel at anchor or moored at a dock 
Is run into by another, the onus is upon 
the moving vessel to justify or excuse 
her action ; (3) towage is a joint 

undertaking, Sc although the motive 
power may be wholly that of the 
tug, yet both tug & tow are bound to 
take reasonable care Sc to use reasons 
able skill in performing the operation- 
This duty is not affected by the term. 


of the towage contract, which cannot 
regulate the relations between the tug 
& tow & third parties ; (4) persons on 
board the tow such as a shipkeeper & 
his helpers, though not a regular 
navigating orew, in regard to reason- 
able care Sc skill, may be treated as 
agents of the owners of the ship in 
performing or neglecting to perform 
such duties as the towage contract or 
the exigencies of the operation casts 
upon them ; (5) provision in a towage 
contract that the operation Is at 
“ owner’s risk M will not absolve the 
tug in oaso of negligence In navigation 
so far as third parties are concerned. — 
Canada S.S. Lines, Ltd. v. S.S. 
Paisley, James Richardson & Sons, 
Ltd. t>. S.S. Paisley, [1930] Ex. 

C. R. 106 ; rtvsg., James Richard- 

son Sc Sons, Ltd. v. S.S. Paisley, 
[1930] 2 D. L. R. 257 ; [1929] 2 

D. L. R. 42 ; S. C. R. 359. — CAN. 

PART XII. SECT. 2, SUB-SECT. 2. 

6169 I. Want of due caution — 
Canal.} — The Kingdoo v. Canada 
Steamship Lines* Ltd., Paterson 
Steamships, Ltd. v. The Oxford, 
[19S1J S. C. R. 288 ; 1D.L.R. 148 ; 
revsg., [1930] Ex. a R. 1.— CAN. 

PART XIL SECT. 2, SUB-SECT. 13.— 
A, (d). 

• L .)— Pltf.*s barge, the R., 
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with her tug attached, was on Sept. 1, 
1931, forced to anchor about 1,400 
feet below G. Point on the St. Law- 
renoe. on account of heavy fog. 
Another ship, the S„ was also anchored 
near her. The P. knew these vessels 
were ahead but notwithstanding the 
tog came on without slowing, until 
her captain came on the bridge at 
G, Point when ho decided to anchor 
his vessel, & in manoeuvring to do so 
the collision in question occurred. The 
S. Sc the tug regularly sounded their 
bells, Sc tbe R. also carried her two 
mooring lights, but not quite disposed 
according to the rules, being on the 
same level. The R. did not sound her 
bell : — Held : (1) in the cimumstanoes, 
& in view of the heavy fog, the P. 
should have stopped sooner. Sc that 
the collision was solely the result of 
her negligenoe ; (2) the R. being 

attached to her tug, which was her 
servant, was not required by the rules 
of tbe road to ring her bell ; Sc the 
ringing of the bell by the tug was 
sufficient compliance with the rules ; 
moreover, the fact that the lights on 
the R. were not placed in accordance 
with the rules, having had no bearing 
on the accident; the R. in no way 
contributed to the collision. — Red 
Barge Line, Ltd. v. Poplarbay, 8.3. 
Sc Poplarbay Steamship Co., Ltd., 
(1932] Ex. O. R. 209.— CAN. 




5379a. Harwich Harbour.] — The E. was 

leaving & the P. was arriving at Harwich 
Harbour, both vessels being in charge of a 
pilot, when a collision occurred. It was 
necessary for the P. at the entrance to the 
harbour to round Beach End buoy : — Held: 
Harwich Harbour Conservancy Board (1929), 
Bye-laws No. 8 applied to the entrance to the 
harbour, & the E. which was navigating 
against the tide, should have eased her speed 
& allowed the P . to pass clear of her. — The 
Prinsbs Juliana, Esbjerb Owners v. 
Prinses Juliana Owners, [1930] P. 139 ; 
[1936] 1 All E. It. 685 ; 105 L. J. P. 58 ; 
155 L. T. 261 ; 62 T. L. R. 269 ; 18 Asp. 
M. L. C. 614. 

5395. Add. Annotation : — Refd. The Minerva 
(1933), 49 T. L. R. 563. 

5400. Add. Annotation : — Folld. The Harkaway, 
[1928] P. 199. 

5400a. .] — Defts.’ sailing barge came to 

anchor in a river. She was lying on the 
mud anchored with fifteen fathoms of chain 
leading from her bows on to the mud & 
thence to the anchor lying in the channol, 
which at low water was a mere gut-way thirty 
feet wide. Pltfs.’ motor boat, drawing 6 feet 
3 inches aft & with I about one foot of water 
under her, coming up the river in the deepest 
water there was at the time, went over one 
of the flukes of the anchor projecting up out 
of the mud at the bottom of the river, A was 
holed & sank : — Held : having regard to the 
shallowness of the water the anchor ought 
to have been buoyed or some other warning 
given of its position, & defts. were liable to 
pltfs. for the damage sustained. — The 
Harkaway, [1928] P. 199 ; 97 L. J. P. 113 ; 
139 L. T. 615 44 T. L. R. 649 ; 17 Asp. 

M. L. C. 503. 

Annotation: — Reid. Burley 0. r. Lloyd Edw. (1929), 45 
T. L. R. 020. 

5401a. — Portland Harbour — Vessel “ about to 
enter ” — Collision In one of the “ channels 
between the breakwaters.”] — Rule 5 of a 
schedule to an Order in Council relating to 
the Port of Portland (1931, No. 176) provides 
that “ When any vessel or vessels are about 
to enter from seaward any of the channels 
between the breakwaters, no vessel pro- 
ceeding outward by the same channel shall 
enter this said channel until the before men- 
tioned vessel, or vessels, shall have passed 
in.” 

A collision between the R., an outward 
bound submarine in command of deft., & 
pltfs.' vessel P. inward bound, took place 
in the North Ship Channel entrance to Port- 
land Harbour, slightly to the southward of 
mid-channel & about 200 to 300 feet outside 
of a line drawn between the breakwaters. 
It was argued for deft, that r, 5 did not 
apply, inasm uch as a vessel M about to enter 
from seaward ” one of the channels meant 
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a vessel going to enter the water which might 
reasonably be taken to be included in the 
word 44 channels ** ; & that the P. was never 
in a position of being 44 about to enter,” 
which implied that she must so approach 
as to indicate clearly her intention to enter, 
whereas, instead of 44 shaping up " at a 
proper distance to enter the channel, she 
was cutting the comer & then had to make 
a turn of five or six points : — Held : (1 ) the 
collision took place in what might fairly be 
called one of 44 the channels between the 
breakwaters ” ; taking r. 6 as a whole, its 
purport was not to lay down how vessels 
should or should not approach the harbour, 
but to lay down in clear language that the 
outgoing vessel should he the give-way 
vessel ; & accordingly the R. was to blame ; 
(2) the vessel with the right of way was not 
in the position of a “ keep course <fc speed ” 
vessel under the crossing rule ; the P. having 
a bad look-out, &, considering the fine angle 
at which she was approaching the break- 
water, too high a rate of speed, was also to 
blame. Both vessels accordingly held to 
blame in the proportions of two-thirds to 
the R. & one-third to the P. — H.M. Sub- 
marine Rainbow. [1933] P. 68 ; 102 L. J. P. 
01 ; 149 L. T. 357 ; 18 Asp. M. L. C. 368. 

5403. Add. Annotation : — Generally , Refd. The 
. Roekabill, [1937] P. 93. 

5439. Add. Annotation Consd. The Otranto, 
[1930] P. 110. 

5446. Add. Annotations : — Refd. Kitano Maru S.S. 
v. Otranto, S.S., 1 1931 1 A. (J. 194; Royster 
v. New Zealand Shipping Co., The llurunui 
(1939), 55 T. L. R. 979 ; Hcranger S.S. 
Owners v. Diamond S.S. Ownors, [1939J 
A. C. 94. 

5463a. .] — Under a regulation made 

under the Defence of the Realm (Consolida- 
tion) Regulations, 1914, “ no lights what- 
ever ” are to be exhibited by vessels anchored 
in the river Humber between certain limits 
therein specified : — Held : this regulation 
does not mean that a vessel ought not to 
show a hand light in case of emergency in 
order to prevent a collision immediately 
threatened.— -The Valmont, [1918] P. 310 ; 
88 L. J. P. 1. 

5488. Add. Annotation: — As to (1) Refd. The 
Kafiristan, [1937] P. 63. 

5489. Add. Annotation: — As to (1) Consd. The 
Champion, [1934] P. 1. 

5490a. .] — The Effra (1936), 182 L. T. Jo. 

82. 

5505. Add. Annotation : — Refd. The Aeneas, [1935] 
P. 128. 

5516. Add. Annotation Refd. The Champion, 
[1934] P. 1. 

5517a. .] — The Daqmar, No. 

6608a, post . 


PART XIL SECT. SUB-SECT. 15. 

6408 iv. .1 — The descend- 

ing vessel coming with the current Is 
entitled to rwmmderation, & an up- 
coming vessel, tn a narrow channel, 
where navigation is intricate, seeing 
another vessel coming down stream, 
must stop. & if neoessary come to a 
position of safety below the point of 


linger & there remain until the channel 
3 clear. — S tandard Oil Co. or New 
JERSEY V . S.S. “ IF ALA,” INDUSTRY 
IS. Co., Ltd. v. S.S. James McGee, 
19291 Ex. C. R. 230.— CAN. 

•ART XII. SECT. 3, SUB-SECT. 3.— 

B. (b). 

5447 iv. .] — Held : when 

i, danger of collision occurs, a vessel 

55 


Is not Justified in arbitrarily fit obsti- 
nately Insisting on her right of way 
conferred under rule 25. If in obsti- 
nately following out the letter of the 
rules regulating the course, a collision 
thereby occurs, she becomes at fault 
under rule 37.-— M Rlfbtone” c. 
Chicago Tribune Transportation 
Co., ltd., Crete Shipping Oo., Ltd. e. 
” Chicago Tribune, •* [1931] Ex. C. R. 
132.— CAN. 
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5621. Add. Annotation : — Apld. The Palemb&ng, 
[1929] P. 246. 

5528. Add . Annotation: — As to (1) Consd. The 
Palembang, [1929] P. 246. 

5566a. Steering definite course to definite 

destination.] — A pilot vessel when not en- 
gaged on her station on pilotage duty but 
steering a definite course to a definite destina- 
tion, for example, returning to port to land a 
pilot, must not exhibit the pilot boat lights 
prescribed by Art. 8 of the Regulations for 
Preventing Collisions at Sea, 1910, but must 
exhibit the ordinary navigation lights for 
vessels of her tonnage prescribed by the 
regulations. — T he Kingstown (1929), 99 

L. J. P. 19. 

6578. Add. Annotation : — Refd. The Tovarisch, 
[1929] P. 293. 

5576. Add. Annotation : — As to (2) Apld. Don- 
caster v. Sudlow (R.) Sc Sons (1929), 22 
B. W. C. 0. 564. Refd. Morgan v. Amal- 
gamated Anthracite Collieries, Ltd., Hutch- 
ings v. Amalgamated Anthracite Collieries, 
Ltd. (No. 2) (1934), 27 B. W. 0. 0. 313. 

5592. Add. Annotation: — As to (1) Refd. The 
’ Tovarisch, [1929] P. 293. 

5608a. Other vessel moored.] — A dumb 

* hopper made fast by forward moorings to 
a moored vessel, Sc swinging with the tide, is 
herself a moored vessel, A not a vessel under 
way within the Port of London River bye- 
laws. The M„ a dumb hopper loaded with 
spoil, had been moored alongside a dredger 
in Blackwall Reach, River Thames. Her 
after moorings were cast off, Sc she com- 
menced to swing with the tide, being still 
made fast forward by her forward moorings. 
She was exhibiting one white ridinfc light 
forward Sc one white riding light aft. In 
these circumstances the D., a steamship 
bound up-river, came into collision with the 

M. : — Held : (1) the M. was not a vessel 
under way ; (2) in any case the 37. was 
probably a 44 lighter ” within the meaning 
of the Port of London River bye-laws 1914- 
26, Sc was not required to carry side lights 
when under way, & no lights were laid down 
by the bye-laws for her to carry ; (3) the A/., 
being moored to the dredger, which was 
moored to buoys, was herself moored Sc 
bound to exhibit two white riding lights in 
accordance with bye-law 14 ; (4) the D. was 
alone to blame for the collision. — The 
Dagmar (1929), 141 L. T. 271 ; 45 T. L. R, 
303 ; 18 Asp. M. L. 0. 41. 

5608b., Dumb barge.] — Pltfs.* steamship S. 

was lying moored at a tier on the south side 
of the River Thames. Defts.* dumb barge P. 
was lying inside of the S. Sc attached to her 
by ropes fore Sc aft. When the work of 
receiving cargo from the S. ceased for the 
day the P . was left alongside the S. unlighted 
Sc unattended. The S. was exhibiting the 
usual anchor light. During the night some 
unknown craft came into collision with the 
P . Sc she filled Sc sank. Sc, as the tide ebbed, 


the S. rested on the submerged hull of the P. 
Sc both vessels were damaged. Under bye- 
law 14 of the Port of London River Bye-laws, 
a vessel under 150 feet in length “ when at 
anchor or moored '* by night must exhibit 
a riding Ught ; but by proviso (a) to the bye- 
law : 44 Where masted vessels are lying made 
fast at the moorings in the tiers, only the 
outermost off shore of such vessels in each 
tier shall be required to exhibit the riding 
light ” ; Sc by proviso (c), “ . . . Lighters 
made fast at wharves, piers or jetties or 
alongside vessels thereat, shall not be required 
to exhibit the riding light M i — Held : (1) it 
was not negligent to leave the P. unattended ; 
but (2) not being a masted vessel nor made 
fast to a vessel at a wharf, pier or jetty, the 
P. could not bring herself within either 
proviso (a) or (c) ; accordingly there was 
nothing to take her out of the obligation 
imposed upon her under the main part of 
the bye-law to exhibit a riding light ; (3) as 
defts. could not prove that the absence of 
the light was not a cause of the collision with 
the unknown craft, they failed to discharge 
the onus upon them, Sc there must be judg- 
ment for pltfs. — The Princess, [1929] P. 
287; 98 L. J. P. 158; 142 L. T. 94; 45 
T. L. R. 627 ; 18 Asp. M. L. 0. 56. 

Annotation : — As to (3) Refd. T!b© Mulbera, [1937] P. 82. 

5817. Add. Annotation : — Consd. The Palembang, 
[1929] P. 240. 

5827. Add. Annotation : — Refd. The Manchester 
Regiment, [1938] P. 117. 

5630a. Coloured flare.] — A large four-masted 
barque, after seeing both lights of an 
approaching steamship about one Sc a half 
to two points on the starboard bow, saw only 
the green light at an estimated distance of 
about half a mile. Thereupon a green 
pyrotechnic flare was exhibited on the star- 
board side of the barque. Immediately 
afterwards the steamship ported her helm. 
Sc, in attempting to cross the bows of the 
barque, was struck on the port side by the 
bowsprit & stem of the barque Sc sank with 
all hands except one : — Held : the exhibition 
of the green flare by the barque was not a 
breach of Article 12 ; the green flare was 
intended simply to attract attention. Sc did 
not call upon the steamship to do anything 
except that which it was her duty to do 
when she saw a sailing vessel approaching 
with lights green to green ; Sc the steamship, 
by improperly porting, was alone to blame 
for the collision. — Alcantara, S.S. Owners 
v. Tovarisch, S.S. Owners, [1931] A. 0. 
121 ; sub nom. The Tovarisch, Alcantara 
S.S. Owners v. Tovarisch S.S. Owners, 
100 L. J. P. 40 ; 144 L. T. 230 ; 47 T. L. R. 
89 ; 18 Asp. M. L. C. 182, H. L. % 

Annotation .* — Consd. Leopold L. D. S.S. v. Boohelaga S.S. 
Co.. Louie Dreyfus & Co. v. Hocbelaga 8,S., Hornel&ga 
8.S. v. Louis Dreyfus & Co., Hocbelaga S.S. Co, v. Leopold 
L. JD. S.S. <1931), 101 L. J. P. C. 65. 

5648a. Vessel under way — Meaning of " under 

way.”] — Under bye-law 28 ( e ) of the Port of 
London River Bye-laws, 1914-1926, in fog, 


PART XII. SECT. 8, SUE SECT. 5,— 
B. (1). ii. 

6611 Ui. .1 — Collision cauqpd by 

Pltf . 8oo w, which failed to show a riding 
Ught when anchored for the night.— 
Forbes v. Blakbnt & Son. U935] 8 


JD. L. R. 428 ; 9 ' M. P. R. 280 ; 5 
F. L. J. (Can.) 68. — CAN. 

PART XII. SECT. S, SUB-SECT. 5.— 
C. (a). 

■1. Duly of aftip at anchor.) — Held ; 

56 


it is the duty of a steamship at anchor 
in a dense tog to remain at anchor 8c 
not attempt to make port, especially 
by a route known to the master of the 
ship to be frequented by many small 
fishing boat*.— H irtle v. Ship SSana- 
LlAK, [19891 Ex. C. R. 50.— CAM. 
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u ft steam vessel under way about to turn 
& whilst turning round shall sound at intervals 
of not more than two minutes four short 
blasts in rapid succession, followed, if turn- 
ing with her head to . . . port, by two short 
blasts.’* Bye-law 5 provides that “ in these 
bye-laws . . . unless there be something in 
the subject or context repugnant to such 
construction . . . the expression ‘ under 
way * when used in relation to a vessel means 
when she is not at anchor . . . & includes a 
vessel dropping up or down the river with 
her anchor on the ground.” In order to come 
to anchor on account of fog pltfs.’ vessel 
Pakeha , bound up-river on the flood tide, 
sounded the appropriate signal under bye- 
law 28 (e), hard-a-starboarded her helm, & 
put her engines full speed astern. When she 
had swung two or three points the anchor 
was let go with thirty fathoms of chain & 
was reported to be holding. Her navigation 
lights were then switched off, the anchor 
lights switched on & the bell commenced to be 
rung for fog. The engines had then to be 
worked half ahead & full speed ahead for 
about a minute & a half to avoid a small 
vessel at anchor, & were then put full speed 
astern for about a minute & then stopped. 
About ten minutes after the anchor had been 
let go, & when the Pakeha had nearly swung 
head to tide, she was run into by defts.’ 
steamship. Defts. alleged ( inter alia) that 
the Pakeha was a vessel under way & turning 
in the river, & required, therefore, to continue 
sounding the signal of four shor w ) lasts 
followed by two : — Held : following the 
criterion laid down in The Esk , The Gitana , 
No. 5521, as the Pakeha was holden by & 
under the control ” of her anchor during all 
the time in question, she was not “ under 
way,” & was right in ringing her bell, the 
appropriate signal for a vessel at anchor in 
a fog. — T he Palembang, [1929] P. 240 ; 98 
L. J. P. 129 ; 141 L. T. 399 ; 45 T. L. R. 
495 ; 18 Asp. M. L. C. 45. 

5657. Add. Annotation : — Dlstd. The Palembang, 
[1929] P. 246. 

5659. Add. Annotation: — As to (1) Refd. The 
Bremen (1931), 47 T. L. R. 505. 

5660. Add. Annotation : — Generally , Refd. Canton 
Owners v. Rhesus Owners, [1928] W. N. 214. 

5666a. Duty of ship hearing signals — Whether 
alteration of course Justifiable.]-— Two steam 
vessels, the H. & the G ., came into collision 
in a fog. Both had headway at the time 
of the collision & were to blame for excessive 
speed in fog & for not stopping when they 
first heard the fog signals of the other vessel 
forward of their beam. The G. had been 
sounding a succession of two prolonged blasts 
(the signal prescribed by Art. 15 (5) of the 
Regulations for Preventing Collisions at Sea 
to indicate that she was stopped in the 
water), when in fact she had substantial 
headway, & the case for the H ., which had 


meanwhile stopped her engines, was that this 
signal justified her in altering course &, 
although she still had headway, in putting 
her engines slow ahead again : — Held : before 
altering course in fog every precaution ought 
to be taken to ascertain that the vessel 
blowing the two blast signal, a signal which is 
frequently unreliable, is really stopped & not 
altering the bearing or getting nearer ; from 
the sound of the blasts blown by the G. it 
should have been apparent that she was 
getting nearer & not really stopped ; accord- 
ingly the H. was to blame for going on again 
& altering her course ; & both vessels were 
to blame in equal degrees. — The Gastelu, 
[1934] P. 80 ; 103 L. J. P. 97 ; 151 L. T. 260 ; 
18 Asp. M. L. C. 480. 

5681. Add. Annotation Generally , Refd. The 
Kaflristan, [1937] P. 03. 

5686. Add. Annotation: — Consd. H.M.8. Malaya, 
[1937] P. 179. 

5686a. Meaning of " existing circumstances & 

conditions ” — Aircraft carrier with aircraft 
In the air.] — The words in Art. 10 of the 
Collision Regulations, “ existing circumstances 
& conditions ” & “ circumstances of the case,” 
refer to circumstances affecting the naviga 
tion of the ship & not to outside influences 
on the minds of persons on board the ship. 
The fact of the aircraft being in the air with 
■ only a limited supply of petrol was not a 
circumstance which justified the aircraft 
carrier for failure to comply with the regula- 
tions.— “ Glorious,” 11932] W. N. 
213 ; 74 L. Jo. 109 ; affd [1933] W. N. 10 ; 
75 L. Jo. 9, 0. A. 

5720. Add. Annotation: — As to (1) Refd. The 
Bremen, [1931] P. 166. 

5732. Add. Annotation: — As to (1) Refd. The 
Bremen, [1931] P. 106. 

5738a. .] — Collision in fog held solely 

due to excessive speed of one vessel & failure 
to 8 top on hearing signals from the other 
vessel. — The Burma (1932), 43 U. L. B. 
245. 

5738b. - — - .] — Vessel held liable for non- 

compliance with Art. 16 in failing to stop 
when in the region of the collision, so that she 
still had some way on at the moment of the 
collision. — The JIaltotib (1932), 44 LI. L. R. 
288 . 

5748a. Meaning of “ ascertained.”] — 

In order that the position of a vessel whose 
fog-signal is heard by another vessel may be 
‘ ascertained ” within Art. 16 of the Regula- 
tions for the Prevention of Collisions at Sea, 
the vessel must be known by the other vessel 
to be In such a position that- both vessels can 
safely proceed without risk of collision. An 
inference as to the vessel’s position, based 
upon the direction from which the fog-signal 
was heard, the probable course which she is 
taking, & the improbability of her crossing 


PART XII. SECT. S, SUB-SECT, 5.— 
C. (!) i. 

•f. Bare steerage way. } — Eastern 8.8* 
Oo., Ltd. v. Canada Atlantic transit 
Co.. [1928) Exch. C. R. 120. CAN.— 

PART XII. SECT. 8, SUB-SECT. 5.— 

0. (f) iv. 

« knots .} — Ol®*n ft Oo. v. 
93. Punches Apia tps, 9.8. H amp- 


holm v. C. P. R- Co., 11930] Ex. O. R. 
10; 4 D. L. R. 778; affa.. [1940] 8 
D. L. R. 422 ; vary., [1929] 8 I>. L. R. 
383 ; Ex. C. R. 199 ; 2 W. W. R. 629 ; 
41 B. C. R. 274. — CAN. 

PART XII. SECT. 3, SUB-SECT. 5.— C. 
(g) ii. 

5789 ii. .] — A oolllsion took 

place in a dense tog in the St. Lawrence 

57 


river between the ships B. Sc L. The 
ct. found that the B. was chiefly to 
blame but that the L.'s speed was not 
moderate under the circumstances : — 
lie-id : under such a set of facts as 
existed the L. should have stopped her 
engines until the position of the B. 
had been ascertained with certainty. — 
Port Colbornk & St. Lawrence 
Navigation Oo., Ltd. t . The Lafa- 
yette, [1938] Ex, O . R. 10,— CAN. 
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the fairway in a fog, is not an ascertainment 
justifying a disregard of the precautions en- 
joined by the above article. Implicit 
obedience to the Regulations, upon which 
navigators are entitled to rely, is of great 
importance. — Nippon Yusen Kaisha v, 
China Navigation Co., Ltd., [1935] A. C. 
177 ; 104 L. J. P. C. 34 ; 162 L. T. 313 ; 51 
T. L. R. 203; 78 Sol. Jo. 897; 18 Asp. 
M. L. C. 633, P. C. 

Annotation : — Consd. H.M.S. Malaya, 11937] P. 179. 

5748b. .] — Held : to comply with the direction 

to “ stop ” & then “ navigate with caution ” 
a vessel should run her way off & bring 
herself as nearly as possible to a standstill ; 
& a vessel which alleged that, on hearing the 
fog whistle of the other vessel, she went dead 
slow by stopping her engines & then putting 
them slow ahead, & so continued 
alternately stopping & going slow ahead, 
was not complying with art. 16 . — The 
Union, [1928] P. 175 ; 97 L. J. P. 120 ; 139 
L. T. 448 ; 17 Asp. M. L. C. 483. 

5748c. Unless clear that safe to continue 

course.] — Under Article 16, a steam vessel 
. hearing the fog signals of a vessel, apparently 
forward of the beam, is required to stop her 
engines & then navigate with caution. 

* The B., a large liner going down Channel 
in a dense fog at a speed >f about 4 knots, 
heard, on the starboard side about abeam 
or a little abaft it, the fog whistle of the 
steamship B. O. After the whistle had been 
heard four or five times more, getting louder 
& nearer & apparently still on the same 
bearing, the master of the B. decided that he 
must act. He accordingly starboarded & 
increased his engine power to assist the helm. 
The B. G, then came into sight 100 to 150 
yards away on the starboard side, crossing 
the bows of the B, from starboard to port, & 
the two vessels came into collision : — Reid : 
(1) the main cause of the collision was the 
bad navigation of the B. G, ( inter alia) in 
altering her course in fog, proceeding at 
excessive speed, & failing to stop on hearing 
the whistle of the B . forward of her beam. 

The conclusion on the authorities is that in 
fog, unless the vessel hearing a whistle is 
quite clear that to continue course & speed 
will not involve risk of collision, she Bhould 
always stop her engines (per Cub.). 

(2) The B, was also partly to blame, 
inasmuch as the fact that the fog signals of 
the B. G , were getting louder & nearer on the 
same bearing was a clear indication of 
danger, & that accordingly good seamanship 
required the B . to stop after hearing the 
second or third blast, when those on board 


would know for certain that the other ship 
was approaching & causing risk of collision. 
Both vessels accordingly held to blame, the 
B. G . to the extent of 80 per cent. & the B , 
20 per cent. — The Bremen, [1931] P. 100 ; 
100 L. J. P. 122 ; 145 L. T. 505 ; 47 T. L. R. 
505 ; 18 Asp. M. L. C. 252, C. A. 

5748d. “ So far as the circumstances of the 

case admit ” — Aircraft carrier with aircraft in 
the air.] — H.M.S. Glorious, No. 5080a, ante . 

5754. Add, Annotation : — Consd. The Bremen, 
[1931] P. 166. 

5757. Add, Annotations : — As to (1) Refd. The 
Bremen, [1931] P. 100. Generally , Refd. The 
Young Sid, [1929] P. 190. 

5775. Add, Annotations : — Consd. H.M.S. Malaya, 
[1937] P. 179. Refd. The Bremen (1931), 
47 T. L. R. 505 ; Nippon Yusen Kaisha v, 
China Navigation Co., [1938] A. C. 177. 

5776. Add, Annotation : — Consd. H.M.S. Malaya, 
[1937] P. 179. 

.5779a. .] — The battleship M . came into 

collision with the steamship K, in foggy 
weather. The whistle of the K. was heard 
by those on the M . & was judged to be 10 deg. 
to 15 deg. on the port bow & a long way off. 
The engines of the M. were stopped for 
about four minutes, during which time two 
or three more fog signals were heard. The 
ship’s head fell off to starboard & the engines 
were then put ahead again. A few minutes 
later, the whistle having been heard several 
times on an estimated bearing of 15 deg. to 
20 deg. or possibly 25 deg., the captain of 
the M., having come to the conclusion that 
the K. was on an opposite course & would 
pass port to port, made further substantial 
alterations to starboard, as the sound of the 
K.'s whistle was getting rather close & he 
wanted to give her more room. In fact, 
however, the K. was on the starboard bow of 
the M. y & the starboard wheel action on the 
M ., instead of terminating the risk of col- 
lision, brought it about. When the vessels 
came in sight of each other at a distance of 
about 500 yards the M, was on the starboard 
bow of the K. & the K, was on the port 
bow of the M. At that time the K. f which 
had not heard the M.’s fog syren until just 
as the M, came into view, was proceeding at 
about 11 knots & the M . at about 7 to 8 
knots: — Held: (1) the look-out on the K, 
was inefficient, since the marked deteriora- 
tion in visibility shortly before the collision 
was not noticed, & both vessels were to blame 
in respect of their speeds ; (2) the M, was 
also to blame for altering course, because, 
although there is no rule that when two 
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6757 I. When duty arises — Vessel 
approaching. ] — Tbe question whether 
vessels approaching one another in a 
fog should not merely stop their engines 
but also their way, or reverse their 
engines, must be decided under the 
circumstances of each oaae. In the 
present oase It was held that the 
H„ which did not reverse her engines 
Immediately after hearing the second 
whistle of the A.% did not “ navigate 
with caution.’* within the meaning of 
art. 16 of the Collision Regulations, 
after, at least, she heard that whistle 
& thereupon should have realised that 


as it showed no indication of broaden- 
ing the danger was imminently In- 
creasing. — Olsen & Co. (Owners of 

THE ” II AMP HOLM ”) V. " PRINCESS 

Adelaide.” Canadian Pacific Ry. 
Co. (Owners of m Princess Ade- 
laide ”) v. “ Hampholm ” (B. C. 
Adra.), [1929 1 3 D. L. R. 383 ; Ex. C. R. 
199 ; 2 W. W. R. 629 ; varied , [1930] 
SD.L.R. 423 ; affd., [1930] 4 D. L. R. 
778 ; Ex. C. R. 10.— CAN, 


PART XII. SECT. 8, SUB-SECT. 6.— 
C. (i). 

sb. What amounts to ,} — A vessel in 
fog should run at such a speed that 
upon sighting an approaching vessel* 


she oan pull up in tbe distance she can 
see. Art. 16 does not require a vessel 
running in fog to reverse her engine 
upon hearing of a fog signal apparently 
forward of her beam, but only to stop 
her engines & then navigate with 
caution, & as the H, could come to a 
stop In thirty feet & could see a vessel 
at three hundred feet, she was navi- 
gating with caution within Art. 16, 
& was not called upon to reverse 
before she did. — Olsen & Co. v. S.S. 
Princess Adelaide & S.S. Hampholm 
v. Canadian Pacific Ry. Co., [1630] 
Ex. C. R. 10 : 4 D. L. R. 778 ; affg, t 
[1930] 3 D. L. R. 423 : varg. t [1929] 
3 D. L. R. 383 ; Ex. a R. 100 ; 2 
W. W. R. 620 ; 41 B. C, R. 274.— OAN 
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vessels are approaching one another in fog 
the course should not be altered, a vessel is not 
justified in altering without reasonable 
grounds for concluding that the position of 
the other vessel is ascertained ; that the only 
data known to those on the M. were that the 
bearing of the whistle signals of the K. 
appeared to be one or two points on the port 
' bow to broadening slightly, but that it was 
only a guess as to the direction of approach- 
ing whistle signals two to four miles away 
with a strong head wind blowing, to the guess 
was in fact erroneous. — Malaya, H.M.S., 
[1937] P. 179 ; 106 L. J. P. 116 ; 53 T. L. II. 
911. 

5813a. .] — Where a ship close hauled is 

bound to keep her course, luffing as close to 
the wind as she can without losing headway 
is not a deviation within Art. 18 such as will 
render her liable for a collision with another 
vessel, whose duty it is to keep out of her 
way. 

Where it is the duty of a ship to keep out 
of the way of another, but she is unable to 
do so by reason of being disabled in a former 
collision, to the other ship, being unaware of 
her disabled condition, continues her course, 
under Art. 18, a collision ensuing is the result 
of inevitable accident. — The Aimo v. The 
Amelia (1873), 29 L. T. 118 ; 2 Asp. M. L. C. 
96, P. C. 

Annotation : — Held. The Kjobenhavn (1874), 30 L. T. 136, 
P. C. 

5891a. .] — Two st6am vessels, the ft. to the 

K. t while on courses crossing one another at 
the fine angle of 8 degrees, sighted each 
other’s lights at a distance of several miles. 
The S. first sighted the masthead light of 
the K. fine on the starboard bow, to after- 
wards, as the K. was yawing considerably, 
saw both her sidelights. The K. had the 
masthead to green lights of the open to 
her a little on the port bow, to the Elder 
Brethren were of opinion that there must 
have been times also when, although those 
on board the K. denied seeing it, the red 
light of the S. must also have been open. 
The S. crossed on to the starboard bow of 
the K .. to having got into a position of green 
light to green light altered her course to 
starboard, rendering a collision imminent. 
The K. y which up to that time had kept her 
course to speed, then went full speed astern 
& hard-a-ported her helm (old command). 
Langton, J., held that art. 18 applied, to 
that while the S. was to blame for porting 
& hard-a-porting when the vessels were green 
to green to for not sounding any whistle 
signals, the K. was also to blame for not at 
an earlier stage altering her course to star- 
board so as to pass port to port, & he accord- 
ingly held the S. three-fourths to blame to 
the K. one-fourth. Both parties appealed. 
On appeal the assessors advised the ct. that 
while, owing to the yawing of the K. t the 


S. would “ constantly ” see both sidelights 
of the A., the K. y although she might possibly 
(but not necessarily) see both sidelights of 
the S . “ occasionally,” would generally be 
seeing the green light only : — Held : as the 
substantially prevailing position was not that 
each vessel was generally seeing both side- 
lights of the other, the requirement of 
art. 18 were not complied with ; accordingly 
the vessels came under art. 19, & the S. was 
alone to blame. — T he Kaituna, [1933] P. 
234 ; 103 L. J. P. 1 ; 150 L. T. 112; 18 
Asp. M. L. C. 429, C. A. 

5925. Add. Annotations : — Refd. The Tovarisch, 
[1930] P. 1 ; Kitano Maru S.S. v. Otranto 
S.S., [1931] A. 0. 194 ; The Kaituna, [1933] 
P. 234. 

5925a. Each vessel must see both sidelights of 
other.] — The Kaituna, No. 6891a, ante. 

5933. Add. Annotation: — As to (1) Consd. The 
Otranto, [1930] P. 110. 

5934. Add. Annotations :• — Apld. The Treherbert, 
[1934] P. 31. Refd. The Otranto, [1930] P. 
110 ; The Aeneas, [1935] P. 128 ; IJeranger 
8.8. Owners v. Diamond 8.8. Owners, [1939] 
A. C. 94. 


5934a. .] — Collision in river due to one vessel 

crossing to recrossing bows of other vessel 
without giving warning. — T he American 
Trader (1932), 43 LI. L. 11. 51. 


6935. Add. Annotations: — Consd. The Treherbert, 
[1934] P. 31. Refd. Kitano Maru S.S. v. 
Otranto 8.S., [1931] A. C. 194; The Man- 
chester Regiment, [1938] P. 117. 

5935a. .] — The first duty of a vessel 

keeping her course to speed under Art. 21 
of the Sea Regulations, 1897, is to keep her 
course to speed as long as that will enable 
the other vessel to keep out of the way ; 
after that point, her second duty is to take 
such action as will best aid to avert collision, 
but this second duty is not to be very 
severely pressed, to if the master of the 
vessel is found to have been watching the 
other vessel to doing his best to make up his 
mind when to act, he ought not to be held to 
blame for waiting a moment too long before 
acting.— The Ranza (1898), 79 L. J. P. 21, n. 

Annotations : — Apprvd. The Ornen (1900), 79 I . J. P. 23. 
Consd. The Otranto, (1930] P. 110: The Lady Belle 
(1933), 49 T. L. R. 595. Reid. The 6ulf ol Suez, [19211 


5935b. •] — Two steamships were meet- 

ing almost end on, showing red light to red 
light, to defts.’ vessel ported slightly. When 
still a long way off pltfs.’ vessel wrongly 
starboarded to showed her green. Defts.’ 
vessel then kept her course to speed, to the 
vessels approached close together, green to red. 
Not more than one minute before the collision, 
defts.' vessel sounded a short blast to hard 
a-ported, to afterwards before the collision 
stopped & reversed ; pltfs.’ vessel blew a 


PART XII. SECT. 3, SUB-SECT. 6.— 
D. (o) ill. 

5^33 1. Duty to give appropriate 
siffnal.] — The collision herein occurred 
in Halifax harbour, the bow of the C. 
striking the K. on her starboard 

? uarter. The C. was heading for the 
nner Automatic Buoy & the K. was 
northward to westward of the buoy, 
each showing her red light to the other, 
until the K., almost immediately after 


passing the buoy, altered her course 
suddenly, showing her green light on 
the port bdw of the C. which would be 
about half to three-quarters of a mile 
S.S.E. of the buoy, to in attempting 
to cross the bow of the C. was struck 
as aforesaid. The K. gave no signal 
of her in taction to change her course : 
— Held : as the vessels were travelling 
red to red, the K. by altering her course 
without Justification, to especially 

59 


without signalling the C. her intention 
to do so, & in attempting to cross the 
C/s bow, thus creating a danger of 
collision, violated Arts. 19, 22, 23, 27 
to 29 of the International Rules of the 
Road, & was guilty of mismanagement 
Sc bad seamanship, to was solely to 
blame for the collision which occurred. 
— The Oavblieb v. Liverpool 
Shipping Oo., [1931] Ex. 0. R. ?05.~- 
CAN. 
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short blast in reply, but by some mistake 
starboarded instead of porting, though, if 
she had ported, there would have been no 
collision : — Held : defte.' vessel was bound 
under Art. 21 of the Sea Regulations, 1897, 
to keep her course & speed until the other 
vessel could not by her own action alone 
avoid the collision. — Thu Ornen (1900), 79 
L. J. P. 28, n. ; 16 T. L. R. U9 ; 44 Sol. Jo. 
195, 0. A. ; revsd . on other grounds (1901), 
17 T. L. R. 359, H. L. 

5985c. .] — Two steam vessels, the 

K, M. A the O., were approaching each other 
on crossing courses of nearly a right angle at 
a joint speed of nearly 30 knots. The O., 
the stand-on vessel, had the K . M. broad on 
the port bow at a distance of several miles. 
As the bearing of the K, M. did not alter, 
the O., when the vessels were under three- 
quarters of a mile apart, hard-a-starboarded 
to pass under the stem of the K, M. A 
sounded two short blasts. Twenty or thirty 
seconds afterwards the K . M, hard-a-ported 
& sounded one short blast, & the two vessels j 
came into collision less than three minutes 
after the alteration of course by the O. It 
being admitted that the K. M. was partly 
to blame for the collision, the question was 
whether the O. was also to blame : — Held : 

' the master of the O. was justified in acting 
when he did, but not in starboarding & main- 
taining his speed. He ought, first of all, to 
have stopped A reversed his engines A, in 
addition, whatever action he took should 
have been under a port helm : — Held : both 
vessels were to blame. — K itano Maru S.S. 
Owners v. Otranto S.S. Owners, The 
Otranto, [1931] A. C. 194 ; 100 L. J. P. 
11 ; 144 L. T. 251 ; 47 T. L. R. 103 ; 18 
Asp. M. L. 0. 193, H. L. 

Annotations : — Consd. The Manchester Regiment, [1938] P. 
117 : Herantfer S.S. Owners v. Diamond S.S. Owners, 
[19.H9J A. (\ 94. Reid. The Bremen (1931), 47 T. L. R. 
505. 

5987. Add. Annotation : — Distd. The Manchester 
Regiment, [1938] P. 117. 

5988. Add. Annotation : — As to (8) Consd. The 
Otranto, [1930] P. 110. 

5941. Add. Annotation : — Consd. The Manchester 
Regiment, [1938] P. 117. 

5946a. Duty to avoid collision.] — T he Treher* 
bert, No. 5958a, post . 

5946b. .] — Under the note to art. 21 of 

Regulations for Preventing Collisions at Sea, 
1910, when collision cannot be avoided by 
the action of the giving-way vessel alone, 
the vessel which has to keep her course & 
speed under the rules 41 shall take such action 
as will beat aid to avert collision.” 

Two small steam vessels, the M. & the 
L . B. t on courses crossing so as to involve 
risk of collision, took no measures at all to 
keep clear of each other A came into collision. 
The M. t which had the L. B. on her own 
starboard side A consequently under art. 19 
had to keep out of the way, admitted that 
she was partly to blame, but contended that 
the L . 2?., on her own pleadings, was also to 
blame, as it was admitted that she merely 
kept her course A speed from first to last. 
The L. B. attempted to justify taking no 
measures under the note to art. 21 on the 
ground that up to the last moment the M. 
could have avoided the collision, A that in 


keeping her course A speed the L. B. was i 
fact taking the action which would best &i< 
to avert collision . — Held : although th 
exact moment when the stand-on vessel mus 
act under the note must not be undul 
pressed against her, it would render the not 
nugatory to say that she can be excusec 
from taking any action at all ; that at 
very late stage the action of taking the wa. 
off the L. B. would have averted the collision 
A that she also was to blame in the proportior 
of three-fourths to the M. A one-fourth tc 
the L. B . 

While it may be desirable in particula 
cases to sound a warning blast or blasts tc 
attract the attention of a vessel whici 
apparently is taking no steps to keep ou 
oi the way (A it would have been a wise 
precaution if the L. B. had done so), it ii 
not the ordinary practice of seamen to sounc 
whistle signals for which no provision is laic 
down in the Regns., A accordingly it is no 
negligent to omit to sound the whistle ir 
such circumstances. — The Lady Belle 
[1933] P. 275 ; 102 L. J. P. 134 ; 150 L. T. 
117 ; 49 T. L. R. 595 ; 18 Asp. M. L. C. 451. 

5946c. .] — Collision between vessels on cross- 

ing courses through failure of give-way vesse 
to give way. Other vessel held not guilty 
of contributory negligence in taking star- 
board helm action in the agony of the 
collision. — T he Fagerstrand (1929), 33 

LI. L. R. 67. 

5958a. Channel between line of buoys & open 

sea.] — By the practice of pilots navigating in 
& out of the Thames estuary, steam vessels 
rounding the N.E. Spit buoy from the south- 
ward to proceed up river pass outside the 
buoy at a sufficient distance to the north- 
ward to enable an outward bound vessel 
to pass between them & the buoy port to 
ort. Two steam vessels, the A inward 
ound, & the T., outward bound, got into 
collision about 400 yards to the northward 
of the buoy. The T., which had the A. 
on her own starboard side, A, therefore, 
under the croiSsing rule (Art. 19) had 
the duty to keep out of the way, alleged 
that the narrow channel rule (Art. 25) A 
not Art. 19 applied, A that the A . was to 
blame for being too close to the buoy A for not 
keeping to her own starboard side of the 
channel, the southern limit of which was the 
buoy. Langton, J., held that it was im- 
possible to apply Art. 25 to waters which 
were defined only by one or more buoys A 
which had on the other side the whole of the 
North Sea ; Art. 19 applied, A the T. was 
to blame for not keeping out of the way. 
He found, however, the A. also to* blame, not 
for having been set down by wingl A tide 
closer to the buoy than she had intended, 
but under the Note to Art. 21, which provides 
that when the vessel which has the duty of 
keeping course A speed under the crossing rules 
“ finds herself so close that collision cannot 
be avoided by the action of the giving-way 
vessel alone, she also shall take such action as 
will best aid to avert collision ” ; A in the 
result the T. was held three-fourths to bfcftne 
A the A . one-fourth. On appeal : — Held : 
(1 ) the crossing rule A not the narrow channel 
_ role applied ; (2) the practice did not exclude 
the crossing rule, but was in fact the direct 
consequence of the group of rules of which 
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Art. 19 waa one ; for, by Art. 22 the vessel 
which is to keep out of the way “ shall . . . 
avoid crossing ahead of the other,” &, if she 
, does not cross ahead, she will ultimately pass 
port to port ; (3) on the facts it appeared that 
with close navigation there was room for the 
T. to pass between the A. & the buoy, but 
(4) if there was not room, although a vessel 
ought not as a general rule to pass inside a 
channel buoy, the T., whose draught enabled 
her to do so, should, to avoid immediate 
danger, have gone inside the buoy ; (6) up 
to the time the A. acted the T. could easily 
have avoided the collision by her own un- 
aided action, So the T. was alone to blame. — 
The Treherbert, [1934] P. 31 ; 103 L. J. P. 
66 ; 161 L. T. 69 ; 60 T. L. R. 120 ; 18 Asp. 
M. L. C. 458, C. A. 

Annotation : — Generally, Reid. The Manchester Regiment, 
[1938] P. 117. 

5960. Add. Annotations : — Consd. The Manchester 
Regiment, [1938] P. 117. Refd. Kitano Maru 
8.S. v . Otranto S.S., {1931] A. C. 194. 

5962. Add. Annotation : — Refd. The Rockabill, 
[1937] P. 93. 

5964. Add. Annotation : — Refd. The Rockabill, 
[1937] P. 93. 

5966. Add. Annotations : — Refd. The Otranto, 
[1930] P. 110 ; The Manchester Regiment, 
[1938] P. 117. 

5967. Add. Annotation : — Consd. The Bremen* 
[1931] P. 166. 

'977. Add. Annotation ;--Refd. The Vectis, [2% 9] 
P. 204. 

038. Add. Annotation : — Refd. The Otranto, 
[1930] P. 110. 

039. Add. Annotation: — Consd. The Otranto, 
[1930] P. 110. 

5044a. Ship adjusting compasses.]— 

Pltfs.’ steamship C. M. So defts.’ steamship 
M. R. came inti) collision in Liverpool Bay. 
The C . M. sighted the M. R. two to three 
miles away bearing about two points on the 
port bow So heading in approximately the 
same direction as the C. M. The M. R. was 
engaged in adjusting compasses So was flying 
the appropriate two-flag signal “ J.I.” About 
ten to twelve minutes before the collision, So 
when the vessels were nearly two miles apart, 
the M. R., in the process of adjusting her 
compasses, had swung eight points on to a 
heading which brought her at right angles to 
the course of the C. M ., so that the M. R. 
had the C . M. about six points on her star- 
board bow. The two vessels continued to 
approach each other at right angles, the 
C. M. at her full speed of about ten knots So 
the M. R. for a snort time at half speed So 
thereafter at “ slow,” until they were less 
than a quarter of a mile apart. The M. R. 
then went full speed astern So a few seconds 
afterwards the C. M. hard-a-starboarded. 
Barely a min ute later the vessels came into 
collision. Pltfs.* case was that the crossing 
rule (Art. 19) applied, So that the M. R. t 
having the €. M. on her own starboard bow, 


should have kept out of the way. Defts.’ 
case was that, the vessels having sighted each 
other while the C . M. was coming up with 
the M. R. from a direction more than two 
points abaft her beam, the overtaking rule 
(Art. 24) applied ; on this assumption the 
M. R., as the overtaken vessel, in continuing 
to carry out the manoeuvre on which she was 
known to be engaged, was keeping her course 
So speed within the meaning of Art. 21. Her 
pilot So master also said that it was customary 
for all ships to keep clear of a ship adjusting 
compasses : — Held : (a) following The Ban- 
shee (1887), 6 Asp. M. L. 0. 221 ; 41 Digest 
761, 6134, that Art. 24, like the other Col- 
lision Regulations, was not applicable until 
the time arrived when, if either ship did 
something contrary to the Regulations, 
danger of collision would be caused ; at two 
to three miles distance, when the C. M. first 
sighted the M. R ., the vessels had no concern 
with one another, So it was not until some 
time after the M. R. got on to a heading at 
right angles to the C. M. that they would 
need to take any notice of each other ; as at 
that time the M. R. had the C. M. on her 
starboard bow the crossing rule applied, So 
that the M . R. was to blame for not) keeping 
out of the way ; (5) even if (which was doubt- 
ful) at the moment the C. M. acted, it could 
be proved mathematically that the collision 
• could have been avoided if the M. R. had 
put her wheel hard-a-starboard as well as 
going full speed astern, no seaman would 
have been justified in attempting that action 
So no seaman would have been justified in 
relying on such action being taken, & the 
C. M ., as the stand-on vessel, therefore was 
also in fault under the note to Art. 21 for 
not taking action soon enough. Both vessels 
therefore were to blame in the proportions 
of four-fifths to the M. R, So one-fifth to the 
C. M. 

Further, (i) although other ships were 
usually willing to extend a certain amount of 
courtesy to a ship flying the “ J.I.” signal, it 
imposed no obligation on a stand-on ship to 
do more than keep an extra good look-out 
to see that the courtesy was not being 
abused ; (ii) assuming the overtaking rule 
had applied So the M. R. had been the stand- 
on ship, in altering speed So turning eight 
points to starboard in the course of adjusting 
compasses, she was not “ keeping course So 
speed ” within the meaning of Art. 21. — 
The Manchester Regiment, [1938] P. 117 ; 
107 L. J. P. 03 ; 169 L. T. 227 ; 64 T. L. R. 
710. 

6045a. What amounts to.] — The rule relating 

to keeping course So speed means the course 
required for a particular object in view So 
is not therefore broken of necessity by con- 
tinually porting the helm. — T he Taunton 
(1929), 31 LI. L. R. 119. 

6045b. Collision unavoidable— Duty of vessels.] — 

Two vessels, the H. So the R., were approach- 
ing each other at right angles in circum- 
stances in which it was the duty of the R, 


art XII. SBOT. 8 , SUB-SECT. 

D. <e) v. 

8981 i. Vessel entering or leaving 
Rinww t a. Canadian 8.8. 
**£0. Ltd., 11988] Exch. C. R. 165-— 
'AN. 


6981 11. .] — Although a vessel 

emerging from a dook mint be navi- 
gated with utmost eare, yet other 
to—oIo should be manoeuvred with 
consideration to the difficulties of the 
that is emerging. The 
ree & caution to betaken In 


such cases all depend on the distance 
at which the ships sight each other. — 
Oceanic Steamship Navigation Go., 
Ltd. r. 8.B. “ Linqan,” Linqan 8.S. 
Oo., Ltd. e. 8J9. “ Dome "(One. Adm.), 
[1929] Ex. O. R. 71. — 0AM. 
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to give way. The R. f however, kept her 
course So speed. When it appeared that a 
collision could not be avoided by the action 
of the R. alone, the H. blew one blast on her 
whistle & put her helm hard a-starboard to 
give the R. more room to manoeuvre. Shortly 
afterwards, when the R. still took no action, 
the engines of the H. were reversed. A 
collision occurred So the R. was sunk : — 
Held : under Art. 21, when the two ships 
found themselves so close that a collision 
could not be avoided by the action of the R. 
alone, it was the duty of the R ., the give-way 
ship, to continue to endeavour to keep out of 
the way of the H. ; the “ aid ” of the stand-on 
ship should primarily be directed to helping 
the give-way ship to carry out her duty ; 
the H. was entitled to expect the R. to take 
some action ; So in the circumstances the H. 
was not to blame for not reversing her 
engines earlier. — Foyster v . New Zealand 
•Shipping Co., Ltd., The Hurunui (1939), 
101 L. T. 302. ; 55 T. L. R. 979 ; 83 Sol. Jo. 
086, C. A. 

6046a. Approaching grounded vessel — Excessive 
speed.] — Excessive speed on approaching 
grounded vessel in a narrow channel held a 
' breach of good seamanship. — T he Aruba 
(1930), 37 LI. L. R. 225. 

6050a. Navigable ohannel divided into two fair- 
ways.] — The Zillah, No. f*064a, post. 

6063. Add, Annotation : — Consd. The Treherbert 
(1934), 151 L. T. 09. 

6064a. .] — A collision occurred between pltfs.* 

So defts.* steamships in a part of Queenstown 
Harbour known as the inner man-of-war 
anchorage, where the navigable fairway is 
bisected by a line of Admiralty battleships’ 
mooring buoys, thus forming a northern & 
a southern channel. The two vessels were 
navigating, pltfs.* steamship up So defts.’ 
steamship down, the northern channel, & 
the collision was found by the ct. to have 
taken place on the south side of the said 
channel. By virtue of their powers under 
Dockyard Ports Regulation Act, 1805 (c. 125), 
the Lords Comrs. of the Admiralty exercise 
authority over Queenstown Harbour as a 
dockyard port, but by Order in Council of 
Aug. 10, 1903, it was provided that a fair- 
way would be kept through the inner man-of- 
war anchorage, So in 1909 the Cork Harbour 
Comrs., “in pursuance of the powers vested 
in them by the Cork Harbour Acts, 1820- 
1903,” issued with the approval of the Board 
of Trade & the consent of the Admiralty, 
required by sect. 00 of the Cork Harbour Act, 
1903, bye-laws for the regulation of navigation 
in Queenstown Harbour. By bye-law 41 : 
“ Any regulations for preventing collisions 
at sea for the time being in force, under the 
provisions of the Merchant Shipping Acts, 
shall be deemed to apply to the port, & shall 


be construed as if the following bye-laws, 
Nos. 42 to 52 (inclusive), were added thereto, 
So the entire fairway shall be deemed to be 
a narrow channel.” By bye-law 53 : “ The 
foregoing bye-laws, where they refer to any 
part of the man-of-war anchorages or any 
other part of the dockyard port, shall apply 
to any merchant ships that may be 
temporarily using such parts of the port.” 
The interpretation clause prefixed to the said 
bye-laws defined “ fairway ” as “ the space 
within the port for the time being reserved 
as a highway for vessels in motion.” In 
1916 the Harbour Comrs. issued a “ Descrip- 
tion of Fairway,” p&ra. 6 of which was as 
follows : “ From the eastern limit of the 

inner man-of-war anchorage to the White 
Point Buoy there are two fairways — the 
northern fairway So the southern fairway. 
The northern fairway is bounded on the 
north by an imaginary line from 20 fathoms 
south of Copper Point Buoy to the western 
end of Queenstown Deep-water Quay, So 
thence towards White Point House until 
Rushbrooke Church bears N.W. by W.$W., 
So thence to White Point Buoy showing a 
fixed white light, So on the south by the line 
of Admlty. battleships* mooring buoys. 
The southern fairway is bounded on the 
north by the line of Admlty. battleships* 
mooring buoys, <fc on the south. by the line 
of Admlty. torpedo-boat <fe other mooring 
buoys along the north of Spit Bank So Haul- 
bowline ** : — Held : subject to the general 
overriding jurisdiction of the Lords Comrs. 
of the Admiralty, the Harbour Comrs. have 
power to reserve space within the port as a 
highway for vessels in motion, So that the 
effect of the bye-laws, as explained by the 
reservation contained in the “ Description 
of Fairway,” was to constitute in the inner 
man-of-war anchorage two separate fairways, 
divided by the line of mooring buoys, in either 
of which vessels, whether proceeding up or 
down the harbour, were entitled to navigate. 
So pltfs.’ vessel was alone in fault for the col- 
lision for failing to keep on her own starboard 
side of the northern fairway, in compliance 
with art. 25. — The Zillah, [19291 P* 200 ; 
98 L. J. P. 124 ; 141 L. T. 174 ; 46 T. L. R. 
440 ; 17 Asp. M. L. C. 004. 

6065. Add. Annotations: — Consd. H.M. Submarine 
Rainbow, [1933] P. 08. Refd. The Treher- 
bert, [1934] P. 31. 

6069a. River Plate.] — The Bucoabj (1929), 35 
LI. L. Rep. 20. 

Annotation : — Consd. Leopold L. D. S.S. v, Hoohelaga S.S. 
Co., Louis Dreyfus Sc Co. r. Hoohelaga S.S. Hoohelaga 
S.S. v. Louis Dreyfus & Co., Hoohelaga S.S. Co. v. Leopold 
L.D. S.S. (1931), 101 L. J. P. C. 65. 

6069b. Copenhagen Sound.] — Pltfs.’ So defts.’ ves- 
sels were in collision near the Lafcpegrund 
Light Vessel in the Sound, the waterway 
separating Sweden So Denmark. Defts. 


PART XII. SECT. 8, SUB-SECT. 6.— 
E. (a). 

•J. Negligent navigation — What 
amounts to. ] — “ Wenchtta *’t>. Beech- 
bat,*' Beechray S.S. Co. v . ** Wen- 
ohita,*’ 119281 Exoh. O. It. 178.— CAN. 

•k. Duties of masters.) — Held : when 
two vessels are meeting in a narrow 
ohannel, careful watch must be kept 
by the masters of each vessel over the 
movement of the other vessel. Sc they 
must be prompt to signal In oase of 


emergency resulting from their 
manoeuvres. Carelessness or neglect 
to so act, if damage results therefrom, 
la negligence for which each vessel 
offending is liable. — Eastern Steam- 
ship Co. v. *' Alice/’ J. P. Porter Sc 
Sons, Ltd. v. " Warren,” [1927 J 
Exch. O. R. 228,-^-CAN. 

sp. Collision between steam vessel <£ 
tug with tow — Right of way .] — A steam 
vessel coming down a narrow channel 
has the right of way. So if she has given 
a short blast, signalling her intention 

t 62 


to pass, she Is not liable for collision 
with a moored tug & tow which swing 
into her path. — Canada Steamship 
Lines, Ltd. v. Porter & Sons, Ltd., 
[1938] 1 D. L. R. 264.— CAN. 


PART XII. SECT. 8, SUB-SECT. 5.— 
E. (b) il. 

so. Space between two channels in 
Brisbane River .} — Australian Steam 
Navigation Co. v. Smith (1889), 14 
App. Cas. 318, P. C.— AUS. 
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alleged that that part of the Sound was a 
“ narrow channel ” within Art. 25 of the 
[Regulations for Preventing Collisions at Sea, 
under which it is the duty of every vessel to 
keep to that side of the fairway which lies 
on her starboard side : — Held : on the evi- 
dence, & without laying down any binding 
authority, it was not at the present time 
right to hold that the Sound, in the neigh- 
bourhood in question, should be treated as a 
narrow channel for the purposes of the Sea 
rules. — T he Yabmdo (1939), 56 T. L. R. 56. 

6069c. Bosphorus.] — The Bosphorus is a narrow 
channel within Art. 25 of the Collision 
Regulations. — T he Finmana (1931), 39 LI. 
L. R. 32. 

6070a. .] — The L/ was going down the river 

St. Lawrence outward bound, stemming the 
tide, following a course in mid-channel, a 
narrow channel within the meaning of 
Art. 25, & when about two miles apart sighted 
the JET., which was well over the southern 
side of the channel, her port side. The avail- 
able fairway, which was limited by shoals 
on each side, was well lighted & about twelve 
hundred feet wide. The H. blew two port 
helm signals which were not heard, but when 
within 1,500 feet blew one short blast, put 
her helm hard-a-port & kept it there until 
collision. The L. only heard the last short 
blast. The Regulations of 1910 provided 
for no signal to warn an oncoming ship of 
an intended breach of rule by the approaching 
vessel : — Held : the two ships were jointly 
liable & equally to blame, & it ought to be 
inferred from the Regulations of 1910 that 
signals other than those specified & prescribed 
were given at the risk of the vessel which 
gave them ; the L. ought to have sounded 
two short blasts as a signal to the H. of her 
intention to continue on her course so as 
to pass green to green. — Leopold L. D. S.S. 
v. Hochelaga S.S. Co. ; Louis Dreyfus & 
Co. v. Hochelaga S.S. ; Hochelaga S.S. v. 
Louis Dreyfus & Co. ; Hochelaga S.S. 
Co. v. Leopold L. D. S.S. (1932), 101 L. J. 
P. 0. 65. 

6104. Add. Annotations : — Consd. Leopold L. D. 
S.S. v. Hochelaga S.S. Co., Louis Dreyfus & 
Co. v . Hochelaga S.S.,* Hochelaga S.S. v. 
Louis Dreyfus & Co., Hochelaga S.S. Co. v. 
Leopold L. D. S.S. (1931), 101 L. J. P. C. 65. 
Refd. The Otranto, [1930] P. 110 ; The 
Manchester Regiment, [1938] P. 117. 


6104a. Liability for.]— Leopold L. D. S.S. 

v. Hochelaga S.S. Co. ; Louis Dreyfus 
& Co. v. Hochelaga S.S. ; Hochelaga S.S. 
v. Louis Dreyfus & Co. ; Hochelaga S.S. 
Co. v. Leopold L. D. S.S., No. 6070a, ante . 

6104b. Right to give signal — Vessel without steer- 
age way.] — Clan Line Steamers, Ltd. 
(Owners of the “ Clan Stuart ”) ?>. 
Uskside Steamship Co., Ltd. (Owners of 
the “ Uskhaven”), [1929] S. C. (H. L.) 09, 
H. L. 

6104c. Vessels crossing.] — The Buccinum (1936), 
181 L. T. Jo. 503, C. A. 

6104d. Duty to observe.] — Where proper turning 
signals were given by one vessel, a collision 
was held to be solely due to the other vessel 
failing to pay duo attention to these signals. — 
The General I. (1932), 43 LI. L. R. 340. 

6112a. Crossing vessels — Risk of collision — 
Whether sound signal the “ ordinary practice of 
seamen.] — The Lady Belle, No. 5946b, 
ante. 

6112b. Vessel turning to anchor In narrow channel.] 

— Collision between two vessels in the 
Thames held to be due to the failure of one 
to give notice in time that she was turning 
to starboard preparatory to anchoring. — The 
American Trader (No. 2) (1932), 43 LI. 
L. R. 270. 

6115. Add. Annotation : — Refd. The Vectis, [1929] 
P. 204. 

6115a. Alteration of — After hearing signals.]— 

Collision between destroyer & steamship in 
fog. Steamship held liable for excessive 
speed & for alteration of helm before ascer- 
taining the position of the approaching vessel 
after hearing a long blast & two long blasts 
forward of her beam.-— The Yewvalley 
(1932), 44 LI. L. R. 252. 

6134. Add. Annotation : — Folld. The Manchester 
Regiment, [1938] P. 117. 

6135. Add. Annotation : — Refd. The Manchester 
Regiment, [1938] P. 117. 

6143. Add. citation : — sub nom . Russian S.S. 
Yourri v . British S.S. Spearman, 10 
App. Cas. 276. 


Sub-sect. 3a. — Harwich Harbour. 

6144a. Waiting at bend.] — The Prinses Juliana, 
Esbjeru Owners v. The Prinses Juliana 
Owners, No. 5379a, ante . 


PART XII. SECT. 3, SUB-SECT. 5.— 
E. (d). 

mi. .] — A collision occurred 

between tho & the McO., soon after 
midnight. In a narrow channel of the 
St. Lawrence River between buoys 
23 & 24, south of the fairway, & close 
to buoy 23. The weather was fine & 
clear, somewhat overcast, but without 
ha«e, & visibility was good. Both 
ships were going at full speed. The 
McO. outbound, going with the stream 
« a tide of 3 knots an hour & the 1. 
inbound. , When the McO. was abreast 
of the buoy 24 Bhe gave a one-blast 
signal which was answered by the I. 
when abreast of buoy 23. indicating 
that they would pass port to port. 
The 7. always going at full speed, then 
directed her course to port Instead of 
keeping to starboard, contrary to the 
signal given, & to Art. 25, shoving the 
McO. to the south: & the collision 
openrred, the 7. striking the McO. on 
the port side just amidships, with her 


port bow : — Held : as the two vessels 
were travelling port to port after 
exchanging signals indicating they 
would keep their course, the speed of 
the McO. in no way contributed to the 
collision, but tha£ the collision was 
entirely due to the fault of the I. In 
not keeping to starboard of the 
channel & neglecting to slow up or 
stop os good seamanship required. — 
Standard Oil Co. of New Jersey 
v. 8.S. “ Ikala,” Industry S.S. Co., 
Ltd. v. S.S. James McGee (Que. 
Adm.), [19291 Ex. C. R. 230.— CAN. 

n I. . ) —United States Shipping 

Board v. The Ship St. Albans (1928), 
28 S. R. N. S. W. 429; 45 N, S. 

W. W. N. 104.— AUS. 


PART XII. SECT. 3, SUB-SECT. 6.— 

F. (a) i. 

a i. Failure to answer due to 

agony of collision.] — C. P. R. v. S.S. 
Rosecastle, Dominion Shipping Co. 
v . S.S. Montrose, [1931] 4 D. L. R. 


141.— CAN. 

PART XII. SECT. 3, SUB-SECT. 5.— 
G. (a). 

6121 ill. In narrow channel 

— Check signal.] — Where a vessel Is 
overtaking another in a narrow channel 
such as the Welland Canal & signifies 
her desire to pass by blowing one blast, 
but receives no reply, she is bound to 
wait, & not attempt to go forward so 
as to affect the overtaken vessel until 
permission is obtained. Rule 29 of 
the Rules of the Road for the Great 
Lakes is imperative, & overrides the 
General Rules which deal with con- 
ditions not covered expressly by said 
Rule. 

Tho “ check ” signal Is not reoognlFed 
by the Great Lakes Rules, & its mean- 
ing & effect can only be determined by 
the circumstances under which it Is 
given & reoeived. — Sincennes-Mo- 
Naughton Lines v. “ Steel Chemist,” 
[19281 Exch. O. R. 182. — CAN. 



Oases 6140a— 6186a. English and Empire Digest Sotplment. 


6149a. Vessel allowed to drift.]— The “ Dux ” 

(1988), 83 Sol. Jo. 112, C. A. 


Sub-sect. 9a. — Scheldt. 

6168a. Vessel turning — Duties of other vessels — 
Both to blame.] — By Article 40, r. 3, of the 
Scheldt Bye-laws a vessel turning in the 
river must give the appropriate signal, & 
every vessel in the vicinity (“ proche ”) 
proceeding against the tide must stop her 
way over the ground, & every vessel pro- 
ceeding with the tide must slacken her speed, 
until the vessel turning no longer presents 
any obstacle “ au passage.” 

Applts/ steamship C., a collier, bound up 
the Scheldt with the tide, had ahead of her 
the steamship A., which sounded the appro- 
priate signal, that she was going to swing to 
get head on tide. Besps.’ vessel 2?., one of 
the Harwich & Antwerp mail boats, was 
coming down the river at her full speed of 
14 knots. She saw the lights of the C . . 
coming up astern of the A., & when she 
got down towards the A., which was blocking 
about half of the navigable waterway of 
some 1,000 feet, she saw the lights of the C. 
coming under the stem of the A. on the B.' s 
side of the waterway. The B . kept her speed 
until about one minute before the collision 
when she slowed, &, about half a minute 
afterwards, stopped & went full astern. 
The President absolved the B. from blame 
for the ensuing collision on the ground that 
Article 40, r. 3, did not apply to her under 
the circumstances, as there was ample 
waterway for her on her own proper side of 
the river under the stem of the A. He held 
that the B. was justified in keeping her speed 
“ until her master saw that there was an 
element of risk in the turning movement of 
the A. combined with the oncoming of the 
C. but before that risk had developed. 1 * He 
held the C. alone to blame for over-star- 
boarding into the water of the B. & for not 
sounding a signal that she was starboarding. 
The owners of the C. appealed : — Held : 
Article 40, r. 3, is directed, not to the moment 
when the approaching ships get up to the 
turning ship, but to the time when they are 
coming towards her & do not know where 
she may be when they get up to her ; the 
ship coming against the tide cannot excuse 
herself by saying that when she arrived in 
the vicinity of the turning ship there was in 
fact room for her to pass; (per Greer, L.J.) 
r. 3 is a regulation for the purpose of ensuring 
the safety of vessels navigating the’ river at 
the time the turning movement is taking 
place quite as much as it is directed to the 
safety of the turning vessel herself, & that 
the rule has to be applied until the turning 
vessel no longer presents any obstacle “ au 
passage ” ; & ( per Cur.) while the C. was 
to blame, the B . was also to blame for keep* 
ing her speed & not stopping & reversing her 
engines until the risk of collision was apparent. 
Decision of the President varied bv holding 
both vessels to blame in equal degrees. — 
The “Cbatwood,” f 19303 P. 272 ; 100 

L. J. P. 1 ; 143 L. T. 736 ; 18 Asp. M. L. C. 
166, C. A. 

6165a. Vessel tying-up.] — Defts.* vessel A., while 
tying-up to the hank in the Sues Canal to 

M 


allow pltfs.’^ vessel B . to pass, was exhibiting 
three clusters of lights which, under the Canal 
regulations, should only be exhibited when 
the operation of tying-up is completed. The 
A., however, was still exhibiting an arc 
lamp which should not be extinguished until 
the tying-up is completed, & she was also 
exhibiting her masthead lights &, until a 
moment before the collision, her starboard 
side-light. Her lights, therefore, were more 
consistent with her not being finally tied 
up than with that operation bemg completed 
so as to enable the B. to pass in safety. In 
answer to pltfs.’ allegation that they were 
misled by the lights, defts. contended that 
if the B. had kept a better lookout she would 
not have been misled : — Held : the mere fact 
that if the B. had been keeping a better 
lookout, she might have appreciated the 
situation sooner, was not sufficient to 
exonerate defts. ; the burden was on defts., 
who had broken, not indeed one of the 
International Regulations, but a rule of an 
accepted code laid down for Canal pilots, 
to prove not only that the breach ought not 
to have misled the B., but that it did not 
in fact mislead her ; & the ct„ being of 

opinion that the B. was to some extent misled, 
found the A. one-fifth to blame, & the B 
which was coming too fast & took drastic 
helm & engine action causing -her to sheer 
into the A., four-fifths to blame. — The 
Aeneas, [1936] P. 128 ; 104 L. J. P. 74; 164 
L. T. 246 ; 18 Asp. M. L. C. 671. 

Annotation : — Consd. Heranger S.S. Owners v. Diamond S.S. 

Owners, [1939] A. C. 94. 

6166. Add . Annotation : — Generally, Retd. The 
Otranto, [1930] P. 110. 

6174. Add. Citation 17 Asp. M. L. C. 289. 

Add. Annotation Refd. The Umtali (1939), 
160 L. T. 114. 

6176. Add. Annotation : — Refd. The Umtali (1939), 
160 L. T. 114. 

6180a. .] — The Kamenetz Podolsk 

(1937), 183 L. T. Jo. 161. 

6186a. -.] — This was a claim by the Donaldson 

South American Line Ltd. of Glasgow, 
owners of the steamship C. (6,863 tons gross) 
against Messrs /Bullard, King & Co., Ltd. of 
London, owners of the steamship U. (8,168 
tons gross) for damages in respeqt of a col- 
lision between the C. & the U., which 
occurred on the morning of May 16, 1937, in 
St. Clement’s Reach, River Thames, off 
Greenhithe, about two cables below Stone 
Ness Point & to the north of mid-channel. 
The stem of the U. came into contact with 
the port side of the C. in the way of the C.’fl 
engine-room & both vessels were so severely 
damaged that they had to be beached. The 
damage sustained by the C. & her cargo were 
in the neighbourhood of £100,000. The facts 
found by Bucknill, J., as far as the naviga- 
tion of the vessels was concerned, were as 
follows : The C. was proceeding upi-river to 
the south of mid-channel & against the tide, 
which was a quarter ebb & of about one 
knot’s force. The U. was proceeding down- 
river from the north, in her own water. 
Each vessel was in charge of a duly licensed 
Trinity House pilot# & up to within h*lf 
a mile of the collision, which occurred to the 
north of mid-channel & about two cables 
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below the bend at Stone Ness Point, was 
, doing about ten knots over the ground. At 
half a mile apart the U. sounded two short 
blasts, ported her wheel, & put her engines to 
half -speed ahead, the C. being then fine on 
the US 8 port bow. The C. replied with one 
short blast & repeated that signal ten seconds 
later, indicating that she was directing her 
course to starboard, but the U. continued to 
go to port. The C. subsequently put her 
wheel hard a-starboard & again sounded one 
short blast. When the vessels were 1 ,000 feet 
apart the U. put her engines full speed astern, 
but at collision her speed was still five knots, 
whilst the C., although approaching a bend 
in the river, never reduced her speed at all 
from the time the U. was first rounding the 
point up to the actual impact : — Held : both 
vessels were seriously to blame & there was 
no satisfactory reason for saying that one was 
more to blame than the other. — Thp: Umtalt 
(1938), 100 L. T. 114, H. L. 

6187a. Duty of waiting vessel.] — The 

Rotorua, No. 0466b., post. 

6196. Add. Annotation : — Expld. The Vectis, [1929] 
P. 204. 

6200a. Duty to give sound signal.] — By Art. 34 of 
Port of London River Bye-laws, 1914, steam 
vessels crossing the river “ shall do so at a 
proper time having regard to vessels navigat- 
ing up & down the river, <fc shall be navigated 
so as not to cause obstruction, injury, or 
damage to any other vessel.” 

Pltfs.’ steamship D., which had bc- ,rt n at 
anchor head down on the north side of the 
river waiting to cross over to the south side 
to enter the Surrey Commercial Docks, was 
proceeding to work slowly across the river 
under port helm. In this position only her 
stern light was visible to defts.* steamship B., 
which was coming down the river to the south 
of mid channel. The B . sounded a short blast 
to a tug coming up the river & the D. sounded 
two short blasts & starboarded her helm a 
little. As the D. got more athwart the river 
she opened her green light to the B ., which 
thereupon reversed her engines & dropped 
both anchors, but her stem came in contact 
with the starboard quarter of the D. : — Held : 
although a crossing vessel had not the duty, 
as she had under the old Thames Bye-laws 
of 1898, of keeping out of the way of vessels 
navigating up & down the river, Art. 34 did 
not give her the right of way, but specially 
put upon her the obligation of care both as to 
the time when she crossed & the way in which 
she crossed : the D. ought to have given ample 
warning either by means of a long warning 
blast or preferably a short blast to indicate 
that she was crossing the bows of the B ., or 
have taken timely action to allow the B. 
to pass if there was not room to cross ahead 
of her ; & the D. was alone to blame. — The 
Bobs, [1920] P. 6 ; 95 L. J. P. 1G0 ; 134 
L. T. 448 ; 17 Asp. M. L. C. 22. 

Annotation Goxud. The Homeflre (1937), 183 h. T. Jo. 172. 

6200b. .] — The Homefire (1937), 183 L. T. 

Jo. 172. 

Annotation Befd. The Unitali (1938), 160 L. T. 11 1. 

®212. After this ease add : — 

I . Vessel leaving Dock. 

6212a. St. Katherine's Docks— Sufficiency of signal.] 

— Bye-law 20 of the Port of London River 

ft* 


Bye-Laws, 1914-21, provides that “ A 
steam vessel coming out of dock or leaving a 
wharf or tier shall signify the same by a pro- 
longed blast of the steam whistle, exoept in 
the case of a vessel coming out of the St. 
Katharine Docks requiring the bascules of 
the Tower Bridge to be raised in order to get 
into position in the river which shall signify 
the same by a prolonged blast of the steam 
whistle followed by three short blasts in 
rapid succession.” 

Defts.’ steamship having, on the flood tide, 
come stern first out of the lock of the St. 
Katharine Docks into the Upper Pool of the 
Thames, was in collision with the pltfs.’ 
steamship. When entering the lock (lefts.’ 
steamship sounded a signal of one long blast 
followed by three short blasts, & this signal 
she twice repeated as she passed through the 
lock &> into the river. It was contended for 
pltfs. that she ought in addition to have 
sounded the prolonged blast mentioned in 
the first part of bye-law 20 : — Held : the 
framers of the bye-laws must have had in 
mind that almost the only occasion when a 
vessel leaving St. Katharine Docks would 
require the bascules of the Tower Bridge to 
be raised was when she was coming out of 
the docks stern first on the flood tide & so 
would need all the room she could obtain in 
which to turn head down river ; the com- 
bination of one long blast & three short 
blasts conveyed a warning to those whom it 
might concern that, a vessel was leaving the 
dock & in doing so coming astern ; if the 
bye-law required a vessel in those circum- 
stances also to sound the general warning 
signal of a prolonged blast prescribed in the 
earlier part thereof, it followed that she must 
also, while going astern, sound three short 
blasts if & when any other vessel in the 
crowded reach came in sight ; & such a 

series of blasts would be wholly unnecessary 
& lead to confusion, & defts.’ steamship was 
right in Hounding only a signal of one long & 
three short blasts. — The Falcon (1931), 47 
T. L. R. 021. 

J . Vessel at A nchor. 

6212b. Barge dropping down river on anchor — 
Under-way lights shown.] — While defts.’ sail- 
ing barge was dropping down the River 
Thames on the tide the anchor of the barge 
fouled the chain of a dredger lying just above 
Battersea Bridge. The barge continued to 
exhibit the, regulation side lights & stern light 
for a sailing vessel under way. About half 
an hour afterwards, the master of pltfs.’ tug, 
which was coming down the river with six 
barges in tow, saw the red light of the sailing 
barge & thought that she was under way 
& about to pass through the bridge. In 
attempting to avoid the sailing barge, when 
it was realised that she was foul of the 
dredger, the tug & one of her craft in tow 
struck the bridge <fc received damage. 
Bye-law 6 of the Port of London River Bye- 
laws, 1914-34, provides that “ the expression 
‘ under way,’ when used in relation to a 
vessel, means when she is not at anchor, or 
moored, or made fast to the shore, or aground, 
& includes a vessel dropping up or down the 
river with her anchor on the ground.” Bye- 
law 14 provides that “ a vessel under one 
hundred & fifty feet in length when at anchor 
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or moored shall, by night exhibit forward 
... a white light. . . . : — Held : the sail- 
ing barge was u at anchor or moored ” within 
the meaning of bye-law 14, & ought to have 
taken in her side lights & put up an anchor 
light, & she was alone to blame, — The 
Curlew, [1937] P. 30 ; 106 L. J. P. 17 ; 156 
L. T. 50 ; 19 Asp. M. L. C. 74 ; sub nom. 
Union Lighterage Co., Ltd. v. Curlew 
Sailing Barge Owners, The Curlew, 
[1936] 3 All E. R. 676. 

6212c. Lights not sufficiently visible.] — This was a 
claim by the owners of the Greek steamship 
N. against E. W.’s Line Limited, of Hull, 
owners of the steamship T., for damages in 
respect of a collision which occurred about 
abreast of Shellhaven Point, Sea Reach, 
River Thames, on a clear but dark night, at 
about 2.30 a.m. on Dec. 12, 1936. The N ., 
with no pilot on board, was at anchor ; the 
T., in charge of a fully-licensed Trinity House 
pilot, was proceeding down-river on a voyage 
from London to Hull. Pltfs.’ case was that 
the^iV., having failed to find a pilot off the 
Tongue Light Vessel, had proceeded up the 

, river in the wake of another vessel, whose 
t pilot had undertaken, by wireless, to lead the 
N. to a safe place of anchorage ; that when 
the N. was about abreast of Holehaven 
* Creek the pilot on board the other vessel 
had sent a wireless message to the N . telling 
her to drop anchor there & promising to 
return in a couple of hours to pilot the N. to 
London Docks ; that the thereupon 

immediately dropped her starboard anchor, 
she being then about 300 yds. off Holehaven 
Creek & stemming the ebb tide, put out her 
navigation lights <fc posted her anchor lights, 
which thereafter burned brightly. About | 
ten minutes before the collision those on 
board the N . observed the red light of a 
vessel which proved to be the T., about a 
mile distant & bearing on the N.*s port bow. 
The T. came on, but instead of passing the 
N. portside to portside as she could & ought 
to have done, the 7\, with her stem & port 
bow, struck the N.'s port bow, doing damage. 
Defts.’ case was that the T. was proceeding 
down the river at full speed & doing about 
twelve knots over the ground. After passing 
West Blyth buoy on her starboard side at a 
distance of about 150 ft., the T. set a course 
of E. £ S., which was maintained until just 
before the collision, & on that course she 
proceeded down Sea Reach well on the 
southern side of mid -channel. When about 
half a cable away, those on board the T. 
descried the loom of the N. about ahead, & 
very shortly afterwards a faint light was seen. 
Although the wheel of the T. was hard-a- 
starboarded & her engines were put full 
speed astern, the T.'s port bow struck the 
port bow of the N., whereby the T. sustained 
considerable damage. As the T . then scraped 
along the port side of the V., it was observed 
that some of the N.'s portholes appeared to 
be very dimly lit. Defts. denied liability & 
blamed pltfs. for the collision, alleging that 
the N . was improperly anchored in the fair- 
way & was not exhibiting the anchor lights 
required by the Port of London River Bye- 
laws, 1914-1934. The learned judge having 
found as a fact that the N. was not lying 
where she said she was, but was anchored well 
in mid-channel about abreast of Shellhaven 


Point : — Held : even if the N.'s lights were 
visible at a cable’s distance, as the evidence 
called on behalf of defts. appeared to estab- 
lish, this was in flagrant breach of bye-law 14 
of the Port of London River Bye-laws, 1914- 
1934, which required that anchor lights 
should be clear & visible all round the 
horizon at a distance of at least one mile ; 
the failure of those on board the T . to descry 
such lights as the N. had before they did, did 
not amount to a bad look-out, & in the cir- 
cumstances there was no negligence on the 
defts. for not having avoided the collision. 
Pltfs. were accordingly alone to blame. — 
The Trentino (1937), 157 L. T. 70 ; 19 

Asp. N. L. C. 112. 

K . Vessel Grounded. 

621 2d. Failure to give signal — Damage not follow- 
ing “ naturally & necessarily 99 from negli- 
gence.] — The Pembrokeshire (1936), 181 
L. T. Jo. 470. 

* L. Drifting Barge. 

621 2e. Exhibition of light — Light waved by lighter- 
man.]— The Sud (1937), 183 L. T. Jo. 473. 

6218. Add. Annotations : — Consd. H.M. Submarine 
Rainbow, [1933] P. 68. Refd. The Treher- 
bert, [1934] P. 31. 

6228a. .] — Deft, vessel held alone to blame 

for collision in the Thames due to her coming 
ahead after anchoring, & keeping a bad 
look-out. — The Inga (1931), 40 LI. L. R. 29. 

6230. Add. Annotation : — Consd. The Minerva, 
[1933] P. 224. 

6240a. .] 44 Baron Vernon ” S.S. v. 

S.S. 41 Metagama,” [1928] S. C. (H. L.) 21, 
H. L. 

6241. Add. Annotations : — Consd. Canadian Pacific 
Ry. v. Kelvin Shipping Go. (1927), 138 L. T. 
369. Refd. Grainton S.S. Owners v. Genua 

S.S. Owners, The Genua, [1936] 4 All E. R. 
798. 

6241a. .] — Where steamship collided in 

dense fog off Dover & deft, vessel was liable 
for excessive speed : — Held : subsequent 
damage to pltf. vessel by collision with the 
mole at Dover was due to precipitate action 
on the part of the master of pltf. vessel. — • 
The Marigola (1929), 34 LI. L. R. 217. 

6248. Add. Annotaiions : — Apld. Oanadian Pacific 
Ry. v. Kelvin Shipping Co. (1927), 138 L. T. 
309. Refd. Grainton S.S. Owners v. Genua 

S.S. Owners, The Genua, [1936] 2 All E. R. 
798. 

6253. Add. Annotation : — Consd. The Rehearo, 
[1933] P. 286. 

6253a. .] — A ketch & a steamship collided off 

Harwich in fog. The steamship admitted 
she was to blame for the collision : — Held : 
the subsequent sinking of the ketch was not 
due to negligent seamanship by the master. — 
The Stetngrim (1930), 37 LI. L. R. 204. 

6253b. Fire — Excessive wash causing stove to 
upset.] — W endy II. Motor Boat Owner v . 
Solace Motor Boat Owner (1930), 181 
L. T. Jo. 193. 

6253c. Excessive speed on leaving lock — Abnormal 
wash causing damage.] — Olivegrove S.S. 
Owners v . Schuylkill Owners (1936), 182 
L. T. Jo. 127. 


Aft 
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6255. Add. Annotations : — As to (1) Apld. Canadian 
Pacific Ry. v. Kelvin Shipping Co. (1927), 
138 L. T. 369. Refd. Grainton S.S. Owners 
v. Genua S.S. Owners, The Genua, [1936] 2 
All E. R. 798. 

6266. Add . Annotations : — Refd. Canadian Pacific 
Ry. v. Kelvin Shipping Co. (1927), 138 L. T. 
369 ; The Kite (1933), 49 T. L. R. 525 ; The 
Stratum, [1937] P. 130. 

6257a. .] — The G. having been damaged in 

collision was taken in tow to Dover & there 
beached. She was beached at a spot where 
the damaged parts were unsupported & the 
extent of the damage was thereby greatly 
aggravated. It was found that there was 
no failure of ordinary nautical skill in the 
beaching : — Held : in order to succeed on the 
question of consequential damage defts. 
must show that pltfs., were guilty of negli- 
gence in the beaching of the ship ; the 
finding of the judge & the elder brethren that 
there had been no failure of ordinary nautical 
skill was a finding of no negligence ; though 
there was no actual danger of the ship sinking 
immediately, the master had not unlimited 
time in which to decide upon the proper 
course to pursue, & it was necessary for defts. 
to show that he had been unduly ignorant or 
unduly careless. — Grainton S.S. Owners v. 
Genua S.S. Owners, The Genua, ri93G] 2 
All E. R. 798 ; 155 L. T. 456 ; 19 Asp. 
M. L. C. 50. 

6267. Add. Annotations : — Refd. Canadian Pacific 
Ry. v. Kelvin Shipping Co. (1927). 133 L. T. 
369 ; The Eurymedon, [1938] P. 41. 

6285a. Navigating officer alone on bridge.] — 

On a fine clear morning defts.’ motor-ship, 
bound down Long Reach, River Thames, 
collided with pltfs.’ vessel, which was lying 
moored outside a pontoon alongside the river 
bank. The motor-ship had a crew of seven 
hands. The master & mate took four hours 
on & four hours off in navigating the ship, 
& two A.B.’s took similar turns at the wheel. 
The three other members of the crew con- 
sisted of two engineers & a spare hand, who 
was an ordinary seaman. Shortly before the 
collision, the A.B., who was steering, handed 
over the wheel to the master & left the bridge 
to go to the lavatory & stoke the galley fire. 
There were no other vessels under way in the 
reach at the time. Almost immediately after 
the A.B. had left the bridge, the master, 
who was feeling quite well, fainted, owing to 
the after-effects of food poisoning. As he 
fell to the deck he pulled the wheel over to 
starboard, with the result that the ship 
swung round until she was heading more 
or less up river & struck pltfs.’ ship. Defts. 
alleged that the collision occurred without 
negligence on their part : — Held : while too 
high a standard must not be laid down for a 
vessel of her class with a small crew, & while 


it might not be necessary at all times to 
maintain the position of the navigating officer 
on the bridge & the helmsman at the wheel, 
yet, in the circumstances, the position should 
have been maintained to the extent that 
there should have been, in addition to the 
navigating officer, a man on the deck who 
might have been able to get to the bridge in 
time to do something to avert the collision ; 
&, therefore, defts. had not established that 
they could not have avoided the accident 
by the exercise of ordinary caution & mari- 
time skill. — T he Saint Angus, [1938] P. 
225 ; 107 L. J. P. 135; 159 L. T. 464 ; 54 
T. L. R. 947. 

6825. Add. Annotations: — Refd. Winnipeg Electric 
Co. r. Geel (1932), 48 T. L. R. 657 ; The Saint 
Angus, [193SJ P. 225. 

6328a. .] — In a collision action arising through 

the breaking adrift of defts.’ steamer, where 
defts. pleaded inevitable accident, the onus 
of proof was hold to be upon them & not to 
have boon discharged. — The Brankbokk 
Halt. (1934), 48 LI. L. it. 43. 

6869. Add. Annotation : — Refd. Winnipeg Electric 
Co. v. Geel (1932), 48 T. L. R. 057. 

6377a. .] — The Princess, No. 5608b, 

ante. 

6412a. .]- — Collision between a steamship & 

a tow in charge of a tug. The collision held 
due to negligent navigation by the steamship, 
resulting in excessive speed & smelling the 
ground. — T he Saint Barchan (1932), 43 
LI. L. R. 336. 

6412b. .] — Where a collision was found to bo 

due to pltf. ship, it was held that the fact 
that a defective look-out was kept on deft, 
ship was immaterial & pltf. was held alone to 
blame. — T he Claudis (1924), lb U- E. li. 
442. 

6414. Add . Amiotations : — Consd. Service v. Sun- 
dell (1929), 46 T. L. R. 569. Refd. Dew r. 
United British S.S. Co. (1928), 139 L. T. 628 ; 
The Eurymedon, [1938] P. 41. 

6415. Add. Annotations : — Consd. The Eurymedon, 
[1938] P. 41. Refd. Tidy v. Battman, [1934] 
1 K. B. 319. 

6417. Add. Annotations : — Consd. Dew v. United 
British S.S. Co. (1928), 139 L. T. 628; The 
Vectis, [1929J P. 204 ; The Eurymedon, 
[1938] P. 41. Refd. The Cliatwo al, [1930J 
P. 272; The Otranto, [1930] P. 110; Ser- 
vice v. Sundell (1929), 99 L. .7. K. B. 65 ; 
Swadling v. Cooper (1930), 46 T. L. R. 597. 

6418a. .] — Both vessels held to blame for 

collision, one for failing to give way as 
required by Port of London Bye-laws, as 
the vessel proceeding against the tide, & the 
other for negligence & bad look out. — The 
Penrhyn (1933), 46 LI. L. It. 49. 


PART XII. SECT. 4, SUB-SECT. 2. 

•t. Collision with vessel held up .] — 
The S.8. C. S. proceeding down the 
Clyde Sc temporarily held np without 
steerage way received from the XJ., 
proceeding up river, a signal that she 
was directing her course to starboard, 
to which the C. 8. replied with a similar 
signal. The XJ. came on without 
diminishing speed. Sc a collision took 
place before the Q . 8. had gathered 
way or answered her helm : — Held : 
the XJ. was solely to blame for the 


collision. — C lan Line Steamers, Ltd. 
(Owners of the “Clan Stuart*’) v. 
Uskside S.S. Co., Ltd. (Owners of 
THE “ U8KHAVEN *') [1929J S. C. H. L. 
69.— SCOT. 


PART XII. SECT. 6, SUB-SECT. S.— A. 

6289 ill. Burrard Inlet 

Tunnel & Bridge Co. v. S.S. Eurana 
(B. C. Adm.), 11929] 3 D. L. R. J61 ; 
2 W. W. R. 275; on appeal. [19311 
A.C. 300. — CAN. 

«7 


PART XII. SECT. 5, SUB-SECT. 4.— 
B. (b) i. 

6363 ix. . ] — Wake-Walker 

v. steamer Colin W. Ltd. Sc St. 
Lawrence Tankers, Ltd., [19361 
s. c. R. 024 ; 4 D. L. R. 209 ; 0 F. L. J. 
(Can.) 131 : [1937] 2 D. L. R. 753; 

7 F. L. J. (Can.) 19.— OAN. 


PART XII. SECT. 6, SUB-SECT. 5. -A. 

6413 xviii. . 1 — SINCENNEA'MC - 

Nauohton Line, Ltd. v. ** Bbuun •* 
8.S., (19281 fixch. C. R. 45 ; revsd., 
[1929] 3D.L.R. 536.— OAN. 
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6418b. .] — Defts.* steamship P. B. was pro- 

ceeding down the Black Deep channel, in 
the Thames estuary, at a speed of seven knots 
at night, when vessels were forbidden to be 
under way in that channel by the Traffic 
Regulations for the Thames & Medway, made 
under the Defence of the Realm Regulations. 
She came into collision with pltfs.’ steamship 
S . F. at anchor. In accordance with the 
same regulations the S. F. was not exhibiting 
an anchor light, the P. B. justified being 
under way by reason of Admiralty orders to 
be at a particular place by a certain time : — 
Held : both vessels were to blame in equal 
degree ; even if the regulations prevented 
the S . F. showing a light to avoid im mediate 
danger, they did not prevent her ringing 
her bell or giving some other effective 
warning of her presence when she saw the 
P. B. approaching with risk of collision ; & 
as regards the P. J3., the Admiralty orders 
did not necessarily involve her getting under 
way when she did or proceeding by the 
Black Deep, & she also was to blame for 
being under way & for proceeding at an 
excessive speed when she knew that there 
might be unlighted vessels in the channel. — 
The Purflekt Belle, [1918] P. 72 ; 87 
L. ,T. P. 97 ; 119 L. T. 158 ; U Asp. M. L. 0. 
331.* 

6418c. .] — Owners of the L. hel 1 not liable 

for damage to cargo in the D. by collision, 
since the 1). had grounded & had failed to give 
the grounding signal immediately. — T he 
Lakewood (1931), 40 LI. L. R. 49. 

641 8d. * .] — Both vessels held to blame, the 

one in anchoring at a time when this would 
embarrass the other, & the other in failing to 
keep out of the way when the intention to 
anchor was disclosed. — T he Afrika (1937), 
57 LI. L. R. 215. 

6423a. Vessels failing to stop in fog.] — The 
Bremen, No. 6748c, ante . 

6429. Add. Annotation : — Expld. The Vectis, [1929^ 
P. 204. 

6430. Add. Annotations : — Consd. & Expld. The 

Vectis, [1929] P. 204. Refd. The Eury- 
medon, [1938] P. 41. 

6433a. .] — Pltfs., aa owners of the barge 

ZT., brought an action in the Mayor’s & City 
of London Ct. against the owners of the barge 
V. in respect of damage sustained by the H. 
in Milton Creek, River Swale, through coming 
in contact with the P.’s anchor, which was 
admittedly being carried in an improper 


osition, with the stock projecting over the 
owe, in breach Of one of the Milton Creek 
bye-laws. But for the position of the anchor, 
the use of fenders would have avoided damage 
to either vessel. The judge held that the 
master of the H. knew of the position of the 
anchor & took the risk of coming in contact 
with the V. when the rush of the flood tide 
swung the H., which was aground, athwart 
the creek & into contact with the F. lying 
moored on the opposite bank. He found 
that the master of the H. was negligent in 
not taking measures to avoid coming in con- 
tact with the F., &, on the authority of The 
Monte Rosa , No. 6430, which he thought was 
in conflict with The Dunatanborough, No. 
0429, gave judgment for defts. Pltfs. 
appealed : — Held : defts. had not established 
either knowledge of the position of the anchor 
or negligence on the part of the master 
of the H., & the appeal succeeded. — T he 
Vectis, [1929] P. 204 ; 98 L. J. P. 135 ; 140 

L. T. 663 ; 46 T. L. R. 384 ; 17 Asp. M. L. C. 
574. 

6433}). .] — H.M. Submarine Rainbow, 

No. 6401a, ante. 

8437a. .] — A steamer having stopped but 

not having, as she should have done, reversed 
immediately before a collision, though the 
ct. found as a fact that her not having done 
bo did not affect the collision, & having thus 
infringed rule 14 of the Thames Rules : — 
Held : she was nevertheless not to blame, 
for the Thames Rules do not fall within the 
operation of Merchant Shipping Act, 1873 
(c. 86), s. 17 . — The Harton (1884), 9 P. D. 
44 ; 63 L. J. P. 26 ; 60 L. T. 370 ; 5 Asp. 

M. L. 0. 213 ; 32 W. R. 697. 

6441. Add. Annotations: — As to (2) Consd. The 
Vectis, [1929] P. 204. As to (3) Consd. The 
Vectis, [1929] P. 204. 

6448. Add. Annotation : — Consd. The Otranto, 
[1930] P. 110. 

6451. Add. Annotation : — Consd. The Vectis, [1929 ] 
P. 204. 

6453a. Collision with vessel at anchor.] — Pltfs.’ 
vessel C. at anchor in Long Reach, River 
Thames, was run into by defts.* vessel E. 
proceeding up the river. The C. had her 
anchor lights exhibited, but she was lying 
nearly athwart the river with her whole length 
to the north of mid-channel in such a posi- 
tion that she was obstructing a large part of 
the fairway. The practice in Long Reach, 
according to the evidence, was for vessels to 


PART XII. 8ECT. 6, SUB-SECT. 5.-B. 

q i. .] — Held : where veseels 

are meeting in narrow channel* or 
area* & improper signal* by whistle 
are exchanged, roles 32 & 23 being 
violated by both vessels, liability for 
negllgenoe which "causes a collision 
most be determined by the weight of 
evidence after consideration of the 
action of each vessel, having regard to 
rule 37. — "Manley” 8.8. (Owners 
of) v. “ Hector " 8.8. (Owners of) 
& The Northern Construction Co., 
[1928] Kxoh. C. R. 42. — CAN. 

q ii. .J — The collision herein 

occurred in the First Narrows, at the 
entrance to Vancouver Harbour. Both 
vessels were found to have been pro- 
ceeding at exoessive speed through a 
dense fog : — Held : since the collision 
was primarily caused by the joint 


negligence of both ships in failing to 
oomply with the first part of Art. 16 
of the International Rules of the Road, 
& In proceeding through a dense fog 
at a speed which was immoderate 
having regard to the existing con- 
ditions, they were equally at fault & 
the total damage occasioned by that 
Joint fault should be borne equally by 
the parties. — The Princess Alice S.S. 
u. west Vancouver Corpn., [1936] 
Ex. 0. R. 115.— CAN. 

PART XIL SECT. 5, BUB-SECT. 5.— 0 

6426 v. .] — In a collision between 

vessels passing through a at 

night, responsibility lies upon the ship 
neglecting to observe the rules govern- 
ing her course & speed. — Howards v. 
The “Elmbay,” (1936] 8 D. L B. 
246.— CAM. 


6486 1. Breach by both veseels — Bides 
for naviffatino Great Lakes.) — ** Glen- 
boss ” r. Canada SA Lines, Ltd., 
Swan, Hunter & Wish am Rioedird- 
son. Ltd. e. " Glenijcdi.** [1929] 8 
D. L. R. 282 ; 8. C. R. 649.— CAN. 


PART XII. SECT. 6, SUB-SECT. «.- 

0. (a). 

6447 i. Buies of Common Law d? 
Admiralty distinguished .}--' Where the 
negllgenoe of deft, is not the sole 
cause of the damage different principles 
for assessing liability are applicable 
at common law from those to be 
applied in Admiralty, tor at oommon 
law the suit will fall, w her ea s In 
Admiralty where the damage Is caused 
by the combined default of two or 
more vessels, the liability is to be 
apportioned. — " Rabenfkls,” Tb® 
(1929), L L. R. 56 Oslo. 768.— HID. 
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anc hor to the south of mid-channel, & for 
large vessels proceeding up & down to pass to 
the northward. Defts.’ case was that the 
C. f a lights were defective, & that those on the 
E, only saw the dim forward anchor light, 
& immediately afterwards the hull, of the C. 
about 660 feet away. The ct. found, how- 
ever, that the lights were effective & that 
they were, or should have been, seen at a 
considerably greater distance than 660 feet ; 
but that the failure of those in charge of the 
E. to identify the lights as anchor lights in 
time to avoid the collision was partly due to 
the C.’s improper &> unexpected position in 
the river in a locality where bright lights on 
the north shore would probably make it more 
difficult to pick up her lights, & partly to the 
fact that those on the E, t which had a speed 
of at least 10 knots, were not sufficiently 
alert as to the possibility of danger ahead. 
On these findings Bucknill, J., held both 
vessels equally to blame. On appeal : — 
Held : the case did not come within the 
Davies v. Mann (1842), 10 M. & W. 646 ; 36 
Digest 113, 751 , rule ; the E. was to blame, 
inasmuch as those in charge of her on seeing 
the lights should have realised the possibility 
that they were those of a ship or ships ahead, 
the precise position of which was obscure, & 
should have reduced the speed of the E, 
immediately ; but that the C. was also 
negligent for remaining in an improper posi- 
tion athwart the fairway, & this negligence, 
which continued up to the time of the col- 
lision, contributed to the failure on the part 
of the E. to take proper action ; the negli- 
gence of both vessels therefore contributed 
to the collision & both were to blame in equal 
degrees. — The Eurymedon, [1938] P. 41 ; 
107 L. J. P. 81 ; 168 L. T. 446 ; 54 T. L. R. 
272 ; 82 Sol. Jo. 52 ; sub nom. Corstar 
Owners v, Eurymedon Owners, The 
Eurymedon, [1938] 1 All E. R. 122, C. A. 

6463b. Meaning of “ vessel.**]— A collision took 
place in the River Thames between a single- 
oared skiff, in which pltf. was sculling across 
the river, & a racing eight owned by a club 
of which defts. were officials. Pltf. claimed 
damages for personal injuries & damage to 
his skiff, & defts. counterclaimed for damage 
received by the eight. Pltf. & the cox of the 
eight were guilty of negligence contributing 
to the collision. Under the Maritime Con- 
ventions Act, 1911, which is to be construed 
as one with the Merchant Shipping Acts, 
1894 to 1907, where by the fault of two or 
more vessels damage is caused to the vessels 
or property or persons on board them, the 
liability to make good the damage shall be 
in proportion to the degree in which each 
vessel was in fault. By sect. 742 of the 
Merchant Shipping Act, 1894, “ Vessel ** 
includes any ship or boat, or any other 
description of vessel used in navigation ; 
“ Ship ” includes every description of vessel 
used in navigation not propelled by oars : — 
Held : no craft propelled by oars was a 
“ Vessel ” within the meaning of the Maritime 
Conventions Act ; the . common law rule 


applied ; & therefore, both the claim & the 
counterclaim failed. — E dwards v. Quicken- 
den & Forester, [1939] P. 261 ; 108 L. J. P. 
128 ; 55 T. L. R. 683 ; 83 Sol. Jo. 134. 

6456a. ,] — The Bremen, No. 6748c, 

ante . 

6455b. .] — This was a claim by the 

owners of the motor barge C., which was 
towing their dumb barge F. up-river in the 
Thames, against the owners of the steamship 
R. for damage suffered by the F. in a col- 
lision with the E. which occurred on the 
night of Apr. 4, 1935, opposite the Royal 
Albert Dock, which the It, waB waiting to 
enter. Pltfs. contended that as the C . was 
proceeding up-river with three barges in 
tow laden with cement, the R. whicn was 
waiting to enter the Royal Albert Dock but 
which wa8 moving slowly down river & was 
angled across it, struck the F., the port 
hand barge in tow of the C., doing her so 
much damage that she had to be beached to 
avoid sinking in deep water. Defts. denied 
liability & said that the R, was not moving ; 
she was stemming the tide & not altering her 
heading ; they contended that the C. was 
alone to blame for the collision in that, 
instead of passing the R, on the starboard 
side, the C. tried to pass ahead of the R. 
from starboard to port, & although the star- 
board engine of the R. was immediately put 
full speed astern, the C. having got her craft 
across the tide was unable to regain control 
of the barges, with the result that the F. fell 
across the stem of the R . At a later stage in 
the hearing & after the conclusion of the 
evidence, defts. applied for leave to amend the 
defence by alleging that the C. failed to give 
any sound signal of her intention to alter 
course so as to pass the R. port to port. The 
amendment was allowed : — Held : in a 
reserved judgment, the governing fact of the 
collision was that the R. was moving down 
river & trailing across to the northward 
while her head was billing off to port ; she 
was swinging from time to time & straddling 
across the water. The R. was to blame for 
bad look-out, for going across into the 
northern water when she ought to have been 
held steady in the channel if she were going 
to remain there at all, & for not taking 
timely steps to assist the C., which, owing to 
the action of the R. f had to go closer to the 
north shore than she originally intended ; 
further, the C. was also to blame for not 
letting the R, know by sound signal what 
she was doing & for substantially contribut- 
ing to the collision thereby. The blame 
was apportioned as to two-thirds on the i2., 
& as to one-third on the C., the judge direct- 
ing that the costs of the action should follow 
the event in the same proportion. — The 
Rotorua (1936), 155 L. T. 357 ; 19 Asp. 
M. L. C. 6. 

6455c. .] — In an action arising out of a 

collision in the Thames between the D. & 
the JET., Bucknill, J. Ac the Ct. of Appeal 
held that the D. was the more seriously to 


PART XII. SECT. 6, SUB-SECT. 1.— D. 

« t. — — wj — The matter of the T. t 
which was at all relevant time* com* 
pulsorihr In chaste of a pilot, wu in as 
favourable a position as the pilot to 
determine whether any risk of naviga- 


tion was being incurred, Sc was aware 
of all the circumstances Immediately 
preceding Sc leading up to the collision, 
but stood by 8c gave no warning to the 
pilot as to the possibility of danger or 
as to the breach of regulations as to 
speed -.—Held : In the olroume tanoes 

60 


the master was particep* in the negli- 
gence of the pilot Sc the defence of 
compulsory pilotage was not available 
to the owners of the T , — Ferries 
(Sydney). Ltd. c. Tahiti, The Ship 
(1929). SO 8. R. N. S. W. 360; 47 
N. 8. W. W. N. 130.— AUS. 



Gmm 6466©— 6628a. English and Empire Digest Supplement. 


blame, but that the H. was also to blame by 
failing to take effective action earlier by 
reducing her speed, & was liable in the pro- 
portion of one-third. On appeal by the 
H. : — Held : the H. left it too late to reverse 
her engines & thus reduce her speed, & was 
therefore in part liable for the collision. 

Per Lord Wright : The question whether 
a vessel is justified in maintaining her speed 
& relying on another vessel taking action 
to avoid the possibility of collision is a 
question of fact & not of law. 

Per Lord Wrtght : Whatever the 

Admiralty law on the matter was before the 
Maritime Conventions Act, 1911, it is now 
clear that the onus is on the party setting 
up a case of negligence to prove both the 
breach of duty & the damage. This, the 
ordinary rule in common law cases, is equally 
the rule in Admiralty. — Heranger S.S. 
Owners v. Diamond S.S. Owners, [1939] 
A. C. 94 ; 108 L. J. P. 12 ; 160 L. T. 241 ; 
55 T. L. R. 318 ; 83 Sol. Jo. 151, H. L. 

Annotation * — Held. Foyster v. New Zealand Shipping Co., 
Ltd., The Hurtuml (1939), 55 T. L. R. 979, O. A. 

6455d. .] — Held : the M. was to blame 

for her excessive speed & for her alteration 
of course ; <fc the B . was also to blame in that, 
.having intimated to the M. that she was 
lying stopped in the water, she went slowly 
ahead just before the collision. Apportion- 
ment of blame : M. two-thirds ; B. one-third 
costs in same proportion. — The Mathura 
(1939), 161 L. T. 295. 

6455e. Blame apportioned equally.] — Held : the 
C. was to blame for navigating on her wrong 
side & for her bad look-out, thus placing the 
P. in a position of difficulty ; & the P. was 
also to blame in continuing her starboard 
helm action & in failing to take off her way 
in the face of the nronounced intention of the 
C. to correct her noading & comply with the 
local rule. Vessels found equally to blame. — 
The Polo (1939), 161 L. T. 290. 

6465. Add. Annotation: — Refd. The Young Sid, 
[1929] P. 109. 

6480. Add. Annotation -Consd. Oliver v. Birm- 
ingham & Midland Motor Omnibus Co. (1932). 
48 T. L. R. 640. 

6484. Add. Annotations : — Consd. The Aizkarai 
Mendi, [1938] 3 All E. B. 483. Refd. The 
Edison, [1932] P. 62 ; A.-G. v. Valle-Jones, 
[1935] 2 K. B. 209 ; Flint v. Lovell, [1935] 
1 K. B. 364. 

6485* Add. Annotation : — Gencrally y Refd. Napier 
Star, The, [1939] P. 330. 


6499. Add. Annotation : — Consd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 169. 

6501. Add. Annotation : — Refd. Dee Conservancy 
Board v . McConnell, [1928] 2 K. B. 159. 

6504. Add. Annotation : — Consd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 159. 

6546. Add. Annotation : — Refd. The Carlton, 
[1931] P. 186. 

6562. Add. Annotations : — Refd. Dew v. United 
British S.S. Co. (1928), 139 L. T. 628 : Service 
v. Sundell (1929), 46 T. L. R. 569 ; The 
Eurymedon, [1938] P. 41. 

6568. Add. Annotation : — Consd. The Eurymedon. 
[1938] P. 41. 

6591. Add. Annotation : — Apld. Brooke v. Bool, 
[1928] 2 K. B. 678. 

6694. Add. Annotation : — Consd. Banco de Portu- 
gal v . Waterlow & Sons, Ltd., Waterlow & 
Sons, Ltd. v. Banco do Portugal, [1932] A. C. 
462. 

6594a. .] — “ Harvest Home,” The, No. 

5217, ante . 

6601. Add. Annotation: — Refd. Jacobs v. London 
County Council, Shaw v . London County 
Council, [1935] 1 K. B. 67. 

6605. Add. citation :—uffd. y [1913] W. N. 313, C. A. 

6613. Add. Annotation : — Refd. The Theems, 
[1938] P. 197. 

6618. Add. Annotation : — Refd. The Edison (1931), 

47 T. L. R. 635. 

6622. Add. Annotation : — Refd. The Baam, [1933] 
P. 251. 

6624. Add. Annotations : — Consd. Strathfillan S.S. 
Owners v. Ikala S.S. Owners. The Ikala, 
[1929] A. C. 196. Refd. The Edison (1932), 

48 T. L. R. 224 ; The West Wales, [1932] 
P. 165 ; The Kafiristan, [1937] 3 All E. R. 747 ; 
Sunley & Co. v. Cunard White Star, Ltd., 
[1939] 3 All E. R. 641. 

6627. Add. Annotations : — Apld. A.-G. v. Glen Line 
& Liverpool & London War Risks Insce. 
Asaocn. (1929), 34 Com. Cas. 309. Consd. 
. The Edison (1932), 48 T. L. R. 224. 

6628a. Detention due to collision — Owner 

unable to use ship owing to contract during 
period of detention.] — On Mar. 12, 1927, 

reaps.* steamship suffered damage by a 
collision with applts.’ steamship, for which 
the applts. admitted liability. The damage 
did not render resps.’ vessel unseaworthy, & 
she continued trading without effecting 


PART XII. SECT. 6. SUB-SECT. 2.— A. 

o I. .] — Seot, 117 of Navigation 

Act, 1901, la a valid exercise of the 
power conferred on Onlonial Legisla- 
tures bv sect. 735 of Merchant Shipping 
Act, 1894, of repealing or altering the 

E rovialona of the latter Aot relating 
) ships locally registered. Conse- 
quently, seot. 117 of Navigation Act, 
1901, is not to be read as subject to 
sect. 419 (4) of Merchant Shipping Aot. 
1894. Therefore, the provisions of 
soot. 419 (4) of Merchant Shipping Act, 
1894, are not applicable to ships regis- 
tered in New South Wales, & the pre- 
sumption of fault does not arise against 
any such vessel on proof merely that 
the has infringed any of the collision 


regulations, but only where it appears 
to the ot. that the collision was 
occasioned by snoh breach of regula- 
tion. — B utler v. Milltmumul Ship 
(1929), SO S. R. N. S. W. 182; 47 
N. S. W. W. N. 66. — AUS. 


PART XII. SECT. 8, SUB-SECT. 4. 

6605 i. Discretion to extend time.}— 
Held : as no sufficient excuse had been 
given for failure to bring suit for 
damages for collision within the proper 
time, extension under Maritime Con- 
ventions Act, 1911, a. 8. should not be 
granted. — Nippon Yubxn Kaisha v. 
The Marienfels (19S3), L L. R. 61 
OaL 23,— IND. 


■I. Effect of Maritime Conventions 
Act , 1914, s. 9.1 — The present action 
is one in rem against the tug 5. for 
damages to pltf.a canal boat, when In 
tow of the 8., as a result of a collision 
between the said canal boat, a dumb 
tow, & the wall of the inner basin of 
the harbour of Quebec, which col- 
lision was alleged to be due to the 
negligent navigating of the 8 . : Held : — 
sect. 9 was not limited in its applica- 
tion solely to actions for damages due 
to collision between vessels, 8c the 
present action not having been com- 
menced within two years from the date 
when the damages or loss or injury 
was oaused should be dismissed. — 
“ Sprat ** e. Sr. Clair, [1988] Exch. 
O. R. 66.— CAM. 
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repairs* While she was so trading her 
owners by a memorandum of agreement 
dated Dec. 21, 1927, contracted to sell her. 
The agreement set forth that the vessel was 
“ due London on Dec. 24, thence H. & A., 
expected ready for delivery between, say, 
Jan. 10 & Jan. 31, & to be delivered to buyer 
at Antwerp or a U.K. port at seller’s option, 
but not later than Feb. 25, 1928, subject to 
buyer’s approval afloat & to bottom examina- 
tion in dry dock, as specified in Clauses 4 & 5 
of this contract ... 4. The buyer shall 

commence the inspection of the steamer 
afloat within twenty-four hours of receiving 
notice of steamer’s readiness for inspection, 
& if on superficial inspection the buyer is 
satisfied with the general condition of the 
steamer, seller shall at his own risk & expense 
open up the engines, boilers & tanks for 
the inspection of the steamer afloat by the 
buyer. . . . The buyer shall declare accept- 
ance or refusal of the steamer in writing within 
twenty-four hours after completion of such 
inspection afloat ... 6. For examination 

of bottom &/or other water parts &/ or tailend 
shaft, seller agrees to put the vessel into dry 
dock. . . .” The steamship arrived at Ant- 
werp on Jan. 10, 1928, & her owners gave 
notice to the buyer of her readiness. On 
Jan. 16 they proceeded to open up the vessel’s 
engines, boilers & tanks for inspection, & 
while the vessel was in that condition & 
therefore unable to trade, they took the 
opportunity to effect the repair of the col- 
lision damage, which was or such a nature 
that it could be repaired while the ship was 
afloat. The repairs admittedly occupied 
four days, & were completed on Jan. 24. 
Subsequently the vessel was put into dry 
dock for bottom examination. On the 
reference to assess the damage caused by the 
collision resps. claimed {inter alia) loss & 
expenses in respect of four days* detention 
while their ship was undergoing repairs : — 
Held : inasmuch as resp. shipowners had 
entered into contractual obligations which 
prevented them from trading with the vessel 
& earning profits during the time when the 
repair of the collision damage was being 
executed, they had not suffered any loss by 
the detention of their vessel in consequence 
of the collision, & were therefore not entitled 
to recover from the wrongdoer. — The York, 
[1929] P. 178 ; 98 L. J. P. 147 ; 141 L. T. 
215 ; 17 Asp. M. L. C. 600, C. A. 

Annotation : — Refd. The London Corporation, [1935] P. 70 

6635. Add, Annotation : — Refd. The Edison (1932), 
147 L. T. 141. 

6636a. Damages for detention not recoverable — 
If loss of profits recovered.] — In a collision 
action pltfs. were held not entitled to recover 
damages both for detention, & for the 
difference between the freight payable under 
the lost charter & a substituted charter.- — 
The Lady Emerald (1932), 44 LI. L. R. 176. 

6640. Add . Annotation: — Consd. The Edison, 
[1032] P. 52. 

9642. Add, Annotation: — Overd. Liesbosch S.S. 
Owners v . Edison S.S. Owners, [1933] A. C. 
440. 

6658a. .] — A British battleship 

damaged by collision was put into a naval 


dry dock for her repairs. The ship’s effective 
life was estimated at twenty years & she 
was under four years old at the time of the 
collision. In assessing the damages the 
registrar allowed nothing in respect of the 
use of dock & cranes, on the ground that the 
Admiralty had suffered no pecuniary expenses 
or loss, & in respect of the loss of use of the 
ship for fifteen days, the time estimated for 
the collision repairs, he allowed interest at 
2\ per cent., on half the initial costs of the 
ship for the fifteen days. The Admiralty 
appealed : — Held : that the case must go 
back to the registrar for re-assessment, for 
(i) the ship occupied the dock & used the 
cranes, etc., to the exclusion of other vessels 
& some allowance, therefore, must be made 
to the Admiralty in respect of these items, 
& (ii) having regard to the estimated life of 
the ship, her annual depreciation & cost of 
maintenance, the amount awarded for de- 
tention appeared to have been computed on 
a wrong basis. — The West Wales, [1032] P. 
165; 101 L. J. P. 92; 148 L. T. 80; 18 
Asp. M. L. C. 349. 

Annotation : — Refd. Sunley & Co. v. Cunard Whlto Star, 
Ltd., [1939] 3 All E. It. 641. 

6656. Add. Annotations : — Consd. The York, [1929] 
P. 178 ; 101 L. J. P. 92. Refd. The London 
Corporation, [1935] P. 70. 

6659. Add. Annotations ; — Refd. Canadian Pacific 
Ry. v. Kelvin Shipping Co. (1927), 138 L. T. 
369 ; The Edison (1932), 147 L. T. 141. 

6663. Add. Annotations : — Consd. The West Wales, 
[19321 P. 165. Refd. The Ikala, [1928] P. 
86 ; Liesbosch S.S. Owners v. Edison S.S. 
Owners, [1933] A. C. 449 ; Admiralty Comrs. 
v. Yalverda Owners, [1938] A. C. 173 ; Sunley 
& Co. v. Cunard White Star, Ltd., [1939] 3 
All E. R. 641. 


6671. Add. Annotations : — Apld. The York, [1929] 
P. 178. Refd. The London Corporation, 
[1935J P. 70. 


6671a. Although ship sold.] — Pltfs.’ & defts.’ 

vessels, while laid up, ranged against each 
other & each sustained slight damage. 
Before any action was brought both vessels 
were surveyed, but no estimate of the cost 
of repairs was made. Pltfs.* vessel was then 
sold to be broken up. Defts. afterwards 
agreed with pltfs. that tne repairs, if executed, 
would cost £250, but no repairs were in fact 
done. Defts. contended that pltfs. had 
suffered no loss & were not entitled to any 
damages: — Held : (1) the mere facts that 

the vessel had been sold to shipbreakors, & 


that the repairs would never be carried out, 
did * not discharge the onus, which was on 
defts., of proving that pltfs. had suffered no 
damage ; (2) primd facie the value of a vessel 
damaged in collision is less, by the cost of the 
repairs, than her value if undamaged, & the 
fact that a vessel has been sold to be broken 
up is an accidental circumstance not to be 
taken into account in the way of diminution 
of damages. — T he London Corporation, 
[1935] P. 70 ; 104 L. J. P. 20 ; 162 L. T. 
487 ; 51 T. L. R. 224 ; 79 Sol. Jo. 86 ; 18 Asp. 


M. L. C. 635, C. A. 


6672. Add. Annotation : — Refd. The London 
Corporation, [1935] P. 70. 
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6674. Add,. Annotation* .—Apld. The York, [1920] 
P. 178. ReI<L The London Corporation, 
[1935] P. 70. 

6677. Add. Citations: — affd. sub nom. Strath - 
fillan S.S. Owners v. Ikala S.S. Owners 
The Ikala, [1929] A. C. 196 ; 98 L. J. P. 
49 ; 140 L. T. 177 ; 17 Asp. M. L. 0. 665, H. L. 
Add. Annotation : — Consd. The York, [1929] 
P. 178. 

6678. Add. Annotation : — Reid. The Young Sid, 
[1929] P. 190. 

6689. Add. Annotations : — Consd. The West Wales, 
[1932] P. 105. Reid. Liesbosch S.S. Owners 
v. Edison S.S. Owners, [1933] A. C. 449 ; 
Sunloy & Co. v. Cunard White Star, Ltd., 
[1939] 3 All E. R. 641. 

6690. Add. Annotations : — Consd. The Edison, 
[1932] P. 52; The West Wales, [1932] P. 
105. Refd. The London Corporation, [1935] 
P. 70 ; Sunley & Co. v. Cunard White Star, 
Ltd., [1939] 3 All E. R. 641. 

6694a. On special contract.] — While the 

dredger X. was lying moored alongside the 
breakwater at Patras Harbour in the Hellenic 
Republic the steamship E. fouled the 
dredger’s moorings & carried her out to sea, 
where she sank & was lost. The owners of 
the E. admitted sole liability for the loss. 
In proceedings before the Admiralty Regis- 
trar & a Merchant between the owners of 
the L. & the owners of the E. to assess the 
damages it appeared that the L. had been 
bought in 1927 for £4,000 by her owners, 

. who had spent a further £2,000 in bringing 
her to Patras. They were a syndicate of 
civil engineers. Under a contract with the 
Patras Harbour Comrs. they were engaged 
in constructive work in the harbour, for 
which a dredger was necessary & for which 
they were using the L. The contract pro- 
vided for completion of the work within a 
specified time. Delay in completion in- 
volved payment of heavy penalties &, if 
prolonged, cancellation of the contract. The 
owners of the L. had staked their capital 
& credit on the successful result of the con- 
tract. The loss of the L. stopped the work 
&, being unable from want of funds to pur- 
chase any suitable dredger which was for 
sale, on May 4, 1929, they hired a dredger, 
the A. y which was lying in harbour at Carlo 
Porte, Sardinia, to take the place of the L. 
The A. was more expensive in working than 
the X., & required the attendance of a tug 
& two hopper barges. The L . was sunk on 
Nov. 26, 1928. The A. got to work on the 
harbour on June 17, 1929. On June 30, 
1930, Harbour Comrs. bought the A. from 
her Italian owners for £9,177, & on Sept. 5, 
1930, they resold her to the owners of the 
X. for the same sum payable in instalments : 
— Held : the measure of damages was the 
value of the X. to her owners as a profit- 
earning dredger at the time & place of her 
loss ; & that it should include : — 


(1) A capital sum made up of (a) the 
market price on Nov. 20, 1928, of a dredger 
comparable to the X. ; (b) the cost of adapt- 
ing the new dredger & of transporting & 
insuring her from her moorings to Patras ; 
& (c) compensation for disturbance & loss 
suffered by the owners of the X. in carrying 
out their contract during the period between 
Nov. 26, 1928, & the date on which the sub- 
stituted dredger could reasonably have been 
available for use at Patras, including in that 
loss such items as overhead charges & ex- 
penses of staff & equipment & the like 
thrown away, but neglecting any special loss 
or extra expense due to the financial position 
of one or other of the parties. 

(2) Interest upon that capital sum from 
Nov. 20, 1928. 

The rule in The Columbus disapproved 
where a vessel was in profitable employment 
at the time of her loss. — Liesbosch, Dredger 
v. Edison 8 . 8 ., [1933] A. C. 449 ; 102 

L. J. P. 73 ; 77 Sol. Jo. 176 ; 38 Com. Gas. 
267 ; 18 Asp. M. L. C. 380 ; sub nom . The 
Edison, 149 L. T. 49 ; 49 T. L. R. 289, H. L. 

Annotations : — Reid. Buckland v. R., [1933] 1 K. B. 329 ; 
The Castor, [1932] P. 142 ; Simon v. PawBOn & Leafs, 
Ltd. (1932), 148 L. T. 154 ; The Arpad (1934), 50 T. L. R. 
505 : Sunley & Co. v. Cunard White Star, Ltd., [1939] 3 
All E. R. 641. 

6694b Expenses of hiring substltute-MVhether 

expenses reasonably Incurred.] — The 

Edison, No. 0694a, ante . 

6696. Add. Annotation : — Refd. The Ajrpad (1934), 
50 T. L. R. 505. 

6699. Add. Annotation : — Refd. The Arpad (1934), 
50 T. L. R. 505. 

6705. Add. Annotation: — Refd. The Edison, [1932] 
P. 52. 

6706. Add. Annotations : — Apld. A.-G. v. Glen Line 
& Liverpool & London War Risks Insce. 
Assoc. (1929), 34 Com. Cas. 308. Consd. The 
Castor (1932), 48 T. L. R. 004 ; Liesbosch 
S.S. Owners v. Edison S.S. Owners, [1933] 
A. C. 449. 

6707. Add. Annotation: — Consd. Liesbosch S.S. 
Owners v. Edison S.S. Owners, [1933] A. C. 
449. 

6708. Add. Annotations : — Apld. A.-G. v . Glen Line 
& Liverpool & London War Risks Insce. 
Assocn. (1929), 34 Com. Cas. 309. Consd. 
Liesbosch S.S. Owners v. Edison S.S. Owners, 
[1933] A. C. 449. 

6710. Add. Annotations: — Consd. The Castor 
(1932), 48 T. L. R. 004 ; Liesbosch S.S. 
Owners v. Edison S.S. Owners, [1933] A. 0. 
449. Refd. The Arpad (1934), 50 T. L. R. 
505. 4 

6730a. ♦] — In consequence of a collision 

between, pltfs.’ & defts.’ vessels several 
members of the crew of pltfs.’ vessel lost 
their lives & one member of the crew was 
injured. Both vessels were held to blame 


PART XII. SECT. 8, SUB-SECT. 5. — J. 

8711 i. No market for such 

type of ship .] — On Aug, 14, 1920, a 
hopper digger barge belonging to the 
trustees of the Clyde Navigation was 
sunk in collision with the sou Banda > 
admitted that those in charge of her 
were solely to blame for the accident. 


In an aotion at the instance of the 
trustees, brought on Jan. 24, 1928, 
to assess & recover damages for ( inter 
alia), the loss of the barge, it was 
proved that there was no market for 
such a vessel, so that the test of market 
value was not available. The Lord 
Ordinary awarded the pursuers the 

79 . 


cost of a reasonably efficient second- 
hand hopper barge, & the oost of 
adapting it for their special purpose : — 
Held : the Lord Ordinary's method of 
assessing the value of the barge was 
not erroneous. — Clyde NavroanoK 
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for the collision in equal degrees. The 
personal representatives of the deceased men 
& the man injured recovered damages against 
delta. Defts. sought to recover 60 per cent, 
of these damages froga pltfs. The negligence 
for which pltfs.’ vessel was held to blame 
consisted of breaches by the officer in charge 
of her of the collision regulations relating 
to navigation in fog: — Held : (1) the duty 
imposed by the Collision Regulations is a 
duty towards the world in general & in no 
sense a special duty owed by the owners 
towards their employees, & pltfs. would not 
have been liable under the doctrine of 
vicarious responsibility if they had been sued 
by the personal representatives of the 
deceased men & the man who was injured, 
as the defence of common employment would 
have been open to them ; & consequently 
defts. were not entitled to recover the pro- 
portion of the damages claimed ; (2) defts.’ 
costs of fighting the loss of life & personal 
injuries claims were not an item under 
Maritime Conventions Act, 1911, s. 3, but 
were part of the damages caused to defts., &, 
as both vessels were equally to blame, the 
costs should bo equally apportioned in 
accordance with sect. 1 of that Act. — The 
Napier Star, [1939] P. 330 ; 161 L. T. 285 ; 
65 T. L. R. 879. 

6733. Add. Annotations : — Consd. The Edison, 
[1932] P. 62. Refd. The West Wales, [1932] 
P. 165. Refd. The London Corporation, 
[1935] P. 70 ; Sunley <fc Co. v. CunaH White 
Star, Ltd., [1939] 3 All E. R. 641. 

6736a. Destroyer.] — Admiralty held entitled 

to damages for loss of use of a destroyer 
during the period of repair after a collision. — 
The Luimneach (1936), 54 LI. L. R. 5. 

3736b. Allowance to charterer under cesser clause.] 

— The Essex Envoy, No. 2104a, ante. 


6736c. Use of naval dock & cranes — Repairs to 
warship.] — T he West Wales, No. 6653a, 
ante. 

6736d. Costs of action for loss of life Sc personal 
injuries.}— -The Napier Star, No. 6730a, 

ante . 

6739. Add. Annotations : — Refd. The Napier Star* 
[1933] P. 136 ; The Theems, [1938] P. 197. 

6740. Add. Annotations : — As to (2) Consd. The 
Napier Star, [1933] P. 136. Refd. Liesbosch 
S.S. Owners v . Edison S.S. Owners, [1933] 
A. C. 449. 

6742. Add. Annotations: — As to (1) Consd. The 
Napier Star, [1033] P. 136. Refd. The Point 
Breeze, [1928] P. 135. Generally , Refd. The 
Theems, [1938] P. 197. 

6751. Add. Annotation : — Refd. The London 
Corporation, [1935] P. 70. 

6753. Add. Annotations Consd. CompaniaNaviera 
Vascongada v. Cristina S.S., [1938] A. C. 485. 
Refd. The Arantzazu Mendi, LI 939] [\ 37. 

6754. Add. Annotation : —Refd. Compania Naviera 
Vascongada v. Cristina S.S., [1938] A. C. 
485. 

6758. Add. Annotations : — Consd. Compania 

Naviera Vascongada v. Cristina S.S., [1938] 
A. C. 485. Refd. Engelke v. Musmann, [1928] 
A. C. 433 ; The Arantzazu Mendi, (1939) P. 
37. 

6761. Add. Annotation : — Refd. Compania Naviera 
Vascongada v. Cristina S.S., [1938] A. C. 485. 

6762. Add. Annotation : — Refd. Compania Naviera 
Vascongada v. Cristina S.8., [1938] A. C. 485. 

6763. Add. Annotation : — Refd. The Zigurds 
(No. 1) (1932), 48 T. L. R. 556. 


Part XIV. 

6794. Add. Annotations : — As to (2) Consd. Dee Con- 
servancy Board v. McConnell, [1928] 2 K. B. 
159. Generally , Refd. Foyster v. New Zealand 
Shipping Co., The Hurunui (1939), 55 T. L. R. 
979. 

6796. Add. Annotations : — Consd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 169. 
Refd. Oceanic Steam Navigation Co. v. 
Evans (1934), 51 T. L. R. 67. 

6797. Add. Annotations : — Apld. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 159. 
Refd. The Chr. Knudsen (1932), 48 T. L. R. 
619. 


—Wreck. 

8805. After this case add : — 

Negligent repair — Limitation of 

action.] — See Public Authorities, No. 949a, 
ante. 

6807. Add. Annotations : — As to (1) Consd. Dee 
Conservancy Board v. McConnell, [1928] 
2 K. B. 159; G. W. Ry. r. S.S. Mostyn, [1928] 
A. C. 57. Refd. Allgemeine Versicherungs- 
Gesellschaft Helvetia v. German Property 
Administrator, [1931] 1 K. B. 072 ; Ruislip- 
Northwood Urban District Council v. Lee 
(1931), 145 L. T. 208. 

6809a. .] — £ ketch belonging to 


PART XII. SECT. 6, SUB-SECT. 6. 

— L. 

6732 L Damages through deprivation 
of use of vessel .) — Though pltf.’s vessel 
Is a non-profit earning snip pltf. is 
entitled to recover from deft, damages 
baaed on maintenance, overhead Sc 
depreciation costa, for the time the 
amp was actually abeent from her 
dnt km am a result of the collision, in 
addition to Uie actual oost of repairs. 
— R. v. Jxbbx Psrrrrx, [1933] Ex. a R. 


186.— CAN. 

PART XIII. SECT. 2. 

h i. Bridge. 1 — A.-G. fob British 

Columbia t. “ Pacific Foam.'* (19281 
2 D. L. E. 877 ; fl9*Sl 1 W. W. E. 965. 
—CAN. 

fa ii, .] — Action by pltfe. to 

recover damages suffered by them by 
reason or deft, ship coming into collision 
with a bridge being erected by pltfe. 
over the York River at Gaape, P.Q. : — - 
Held ; the speed of the D. in pa ss ing 
no 


through the bridge opening was, in the 
circumstances, excessive, <fe since the 
speed of the D. waa excessive It could 
not be maintained that the ship waa 
navigated with reasonable care & the 
accident was inevitable. — Philip T. 
Dodge S.S. v. Dominion Bridge Co., 
Ltd., Dufriwne Construction Co., 
Ltd., & La Compaonuc du Pont de 
Gabpb Limitek, 11934] Ex. O. E. 18 1 ; 
revsd., [1936] 1 W. W. E. 94 ; 11986] 
4 D. L. R. 66 ; 6 F. L. J. (Can.) 131, 
P. C— CAN. 
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dejfts. sank, owing to their negligence, in a 
river, of which first pltfs. were the con- 
servators, Sc thereby obstructed the naviga- 
tion of the river Sc second pltfs.’ wharf Sc 
the approaches thereto. Immediately after 
the sinking of the ketch, Sc before any 
expenses were incurred in removing her, 
defts. abandoned her. Pltfs. jointly incurred 
expenses in removing the obstruction, & sued 
to recover the amount from defts. : — Held : 
(1) the ketch having sunk through the 
negligence of defts., they became liable at 
common law for the damage caused by the 
obstruction to the navigation of the river & 
the blocking of the approach to the wharf, 
Sc they could not escape liability for that 
damage by abandoning the wreck ; (2) the 
damages recoverable were the reasonable 
cost, of removing the obstruction. — Dee 
Conservancy Board v . McConnell, [1928] 
2 K. B. 169 ; 97 L. J. K. B. 487 ; 138 L. T. 
066 ; 92 J. P. 64 ; 20 L. G. R. 204 ; 17 Asp. 
M. L. C. 433, C. A. 


6811a. Defts.’ steamship, 

a Norwegian vessel, while docking in Stal- 
bridge Dock, Garston, came into collision 
with Sc sank a barge. Pltfs., as owners 
of the dock, took steps to raise & remove the 
wreck, & by a writ in rem in the present 
action claimed to recover from defts. the 
expenses which they had incurred “ in & 
about the lighting, buoying, removal, Sc 
destruction of the barge. ’ The owners of 
the barge had given notice that they 
abandoned their vessel. On a motion by 
defts. to set aside the service of the writ : — 
Held : the claim was for “ damage done by 
a ship,” namely, damage done by defts.’ 
ship to pltfs.’ dock by putting an obstruction 
in It, with Supreme Ct. of Judicature (Con- 
solidation) Act, 1926 (c. 49), s. 22 (1), (a), (iv.), 
& was properly commenced by a writ in rem . 
— The Chr. Knudsen, [1932] P. 163 ; 101 
L. J. P. 72 ; 148 L. T. 00 ; 48 T. L. R. 619 ; 
18 Asp. M. L. C. 347. 

Annotations : — Consd. The Minerva (1933), 49 T. L. R. 663 ; 

f Held. The Millie (1939), 161 L. T. 280. 


Part XV. 

6817. Add. Annotation : — Generally , Refd. Admi- 
ralty Comrs. v. Valverda Owners, [1938] A. C. 
173. 

6821. Add. Annotations: — As to ( 1) Consd. The 
Castor (1932), 48 T. L. R. 604. Refd. 
Admiralty Comrs. v. Valverda Owners, [1938] 
A. C. 173. 

6849a. .]— ' The Tres (1936), 181 L. T. Jo. 

370. 

6849b. Information as to course to clear ice-field.] 

— Defts.’ steamship T. B ., while bound for 
St. John, New Brunswick, got into an 
extensive ice-field in which she sustained so 
much damage that she sent out an S.O.S. 
message, as it was thought that she was in 
danger of sinking. The S.O.S. message was 
heard Sc answered by pltfs.’ steamship A., 
which was some thirty miles away, Sc by other 
vessels, but none of these were within 200 
miles of the T . B . The N. was also bound to 
St. John Sc had herself encountered the ice- 
field, but had got out of it Sc was in clear 
water. She at once turned back into the 
ice-field Sc pushed her way through the ice as 
fast as she could, doing damage to her hull Sc 
propeller to an amount which, with other 
expenses, was estimated at £4,000. While 
she was approaching the T. B. wireless 
messages were exchanged, & it was ascer- 
tained that the condition of the T. B. was 
not so serious as had been thought, Sc the 
only request made by her was that the N. 
should stand by & see her into St. John. 
The master of the A., which was then about 
six or seven miles from the T. B. f did not 
think that the situation was such as to 
require him to stand by, Sc he sent the follow- 
ing message to the T . J5., which had been steer- 
ing first S.W. Sc then more or less in a S.E. 
direction s “ Recommend you steer due E. 


—Salvage. 

to clear water about twelve miles which I 
am doing.” At that time the T. B. had been 
in the ice-field for some twenty-four hours, 
but on receipt of this information she altered 
course & followed the directions given to her 
by the A., Sc so got clear of the ice. Pltfs. 
claimed salvage. Defts. denied that any 
salvage services were rendered, as the N. 
was under a statutory duty to go to the 
assistance of the T. B. ; they alleged that the 
damage sustained was while she was per- 
forming that duty ; that the only assistance 
requested — namely, to stand by, was not 
rendered ; Sc that they already knew the 
course to steer to get out of the ice-field, but 
this last point was found against them. The 
value of the A., her cargo & freight, was 
alleged to be over £225,000 ; the value of the 
T. B. was agreed at £10,000 : — Held : each 
separate item of the proceedings could not 
be isolated Sc regarded by itself & the whole 
of the circumstances must be taken into 
account ; without quantifying the moral 
support given to defts. by the knowledge 
that the A. was coming to their assistance* 
pltfs. rendered a very definite salvage service, 
m the course of which the A. sustained con- 
siderable damage, in giving information that 
the T. B. would find clear water within twelve 
miles by steering E. ; & the proper award 
was the sum of £2,000, of which, ^having 
regard to the damage, £1 ,600 would go to the 
owners of the A., £200 to the master & £300 
to the crew. — The Tower Bridge, [1936] P. 
30 ; 105 L. J. P. 33 ; 164 L. T. 605 ; 52 
T. L. R. 153 ; 18 Asp. M. L. C. 594. 

6851a. Statutory duty.] — The Tower Bridge, 

No.6849b, ante . 

6912a. Duty to navigate on starboard side — Dis- 
regard to rule — ** Special circumstances.**]— 


safety : — Held ? a substantial salvage 
service. — S mith r. Thk “ Rack Rock ° 
(1932), 46 B. a R. 622.— CAN. 


PART XV. SECT. 3, SUB-SECT. 2.— A. 
5862 vi, .1 — The bringing of a 


vessel filled with fish, & submerged 
to the pilot house, from a situation of 
peril In the open sea to a place of 
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Presence of craft in the river held a ‘ ‘ special 
circumstance ” within Thames Bye-lawa 
permitting disregard of the rule that a vessel 
must navigate on her starboard side of mid- 
channel. — T he Lavinia (1931), 39 LI. L. R. 
237. 

6927* Add. Annotation : — Refd. The Tower Bridge, 
[I93C] P. 30. 

6974. Add. Annotation : — Generally , Refd. The 
Kafiristan, [1937] 3 All E. R. 747. 

6990. Add. Annotation -Consd. The Kafiristan, 
[1937] 3 All E. R. 747. 

7035. Add. Annotation : — Refd. Admiralty Comrs. 
v. Valverda Owners, [1938] A. C. 173. 

7056. Add. Annotations: — As to (2) Consd. The 
Kafiristan, [1937] 3 All E. R. 747. Refd. Akt. 
Ocean v. Harding. T1928] 2 K. B. 371; 
Fiumana Society Di Navigazione r. Bunge & 
Oo., [1930] 2 K. B. 47 ; Tempus Shipping Co. 
v. Louis Dreyfus & Co., [1931] 1 K. B. 195. 

7059. Add. Annotation : — As to (1) Apprvd. Beaver- 
ford Owners v. Kafiristan Owners, [1938] 
A. C. 130. 

7060. Add. Annotation : — Refd. Admiralty Comrs. 
v . Valverda Owners, [1938] A. C. 173. 

7078. Add. Annotation : — Consd. Admiralty 

Comrs. v. Valverda Owners, [1937] 1 K. B. 
745. 

7085. Add. Annotation : — Refd. Admiralty Comrs. 
v. Valverda Owners, [1937] 1 K. B. 745. 

7099. Add. Annotation : — Generally , Refd. The 
Temeuzen, [1938] P. 109. 

7108. Add. Annotation: — Refd. The Kafiristan* 
[1937] 3 All E. R. 747. 

7120. Add. Annotation : — Consd. Admiralty Comrs. 
v. Valverda Owners, [1938] A. C. P73. 

7129. Add. Annotation : — Refd. The Kafiristan, 
[1937] P. 03. 

7131. Add. Annotation : — Refd. The Kafiristan, 
[1937] P. 63. 

7132. Add. Annotation : — Generally , Refd. The 
Kafiristan, [1937] 3 All E. R. 747. 

7133. Add. Annotation : — Refd. Beaverford 

Owners v. Kafiristan Owners, [1938] A. C. 
130. 

7176. Add. Annotation : — Refd. Compania Naviera 
Vascongada v. Cristina S.S., [1938] A. C. 
485. 

7222. Add. Annotation : — As to (3) Refd. Carras v . 
London & Scottish Assurance Corpn., Ltd. 
(1935), 40 Com. Cas. 288. 

7249a. Salved value less than agreed 

remuneration.] — T he Inna, No. 8395a, post . 

7275. Add. Annotation: — Refd. The Inna, [1938] 
P. 148. 

7276. Add. Annotation : — Refd. Carras v. London 
&lScottish Assurance Corpn., Ltd. (1935), 40 
Com. Cas. 288. 

7355. Add. Annotation : — Refd. Admiralty Comrs. 
v. Valverda Owners, [1937] 1 K. B. 745. 

7376. A dd. Annotation : — Refd. Admiralty Comrs. 
v. Valverda Owners, [1938] A. C. 173. 

7392. Add. Annotation : — Generally , Refd. Admi- 
ralty Comrs. v. Valverda Owners, [1938] A. C, 
173. 


7473. Add. Annotation : — Consd. The Castor (1932), 
48 T. L. R. 004. 

7474. Add. Annotation : — Apld. The Castor (1932)* 
48 T. L, R. 604. 

7475. Add. Annotation: — As to (1) Expld. The 
Castor (1932), 48 T. L. R. 604. 

7475a. What should be considered — Earning 

power of ship — Existence of time charter.] — 
In a salvage action pltfs. obtained an order 
for the appraisement of defts.’ ship. The 
valuer appraised the ship on the footing 
that she was employed & likely to be 
employed, but the fact that she was under 
a profitable time charter which had nearly 
seven years unexpired was not disclosed to the 
valuer : — Held : an appraisement should be 
based on the value of a ship to her owners as 
a going concern ; the earning power under the 
charterparty should be taken into account 
as one of the elements of value ; accordingly 
the appraisement was not conclusive ; &, 

on further evidence adduced in ct., the value 
should be raised from £72,820 to £85,000. — 
The Castor, [1932] P. 142 ; 101 L. J. P. 88 ; 
147 L. T. 359 ; 48 T. L. R. 004 ; 18 Asp. 
M. L. C. 312. 

7476. This case should be No. 7477a. 

7477b. .] — The Castor, No. 7475a, ante. 

7495. Add. Annotation: — Consd. Admiralty 

Comrs. v. Valverda Owners, [1937] 1 K. B. 
745. 

7519. Add. Annotation : — Generally , Refd. Ad- 
miralty Comrs. v. Valverda Owners, [1937] 
1 K. B. 745. 

7564. Add. Annotation : — Generally , Refd. The 
Beaverford v. The Kafiristan, [1938] A. C. 
136. 

7621a. No open market for ships — 

Restrictions on exchange.] — The E ., a Ger- 
man ship, was salved «fc towed into Dover 
Harbour, & the salvors alleged that her 
sound value at the time the services ended 
was £45,000. This figure was arrived at by 
taking the sum of 559,000 marks which was 
the price at which the ship was subsequently 
sold, & converting it into sterling at the rate 
of 12-2 marks to the £. There was no 
reliable standard upon which such conversion 
into sterling could bo made, & the usual 
method of assessing the value of a salved ship 
based upon sales of similar vessels, was not 
available, as the shortage in Germany of 
foreign exchange prevented such sales. 
Evidence having been given that the cost of 
building a similar ship in Germany would be 
approximately three times the sum of 
550,000 marks for which the salved ship had 
been sold : — Held : the salved value of the 
ship was one-third of the cost in sterling of 
building a new & similar ship in England 
less the cost of repairs. — Lady D uncannon 
Owners v. Eisenach Owners, Simhon <fc 
Goliath Owners v. Eisenach Owners, 
[1936] 1 All E. R. 855 : sub nom. The 
Eisenach, 155 L. T. 442 ; 19 Asp. M. L. C. 28. 

(c) Other Cases. 

7678a. Collision— Owners of salvor also owning 
vessel partly to blame — Circuity of action.] — 


PART XV. SECT. 9, SUB-SECT. 1.— 
G* (»). 

o L — Pacific 


Salvage Co., Ltd., & Vancouver 
Dhydocx &. Salvage Co., Ltd. v. 
The M.S. “ Tex," Home Insurance 
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Co. op New York ». Tmc M.S. 
" TKX,” [19311 1 W. W. R. 153; 2 
D. h. R 657 ; 43 B. C. R. 484.— CAN. 
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There is no principle of law which prevents a 
ship which has rendered salvage services from 
obtaining a salvage award merely because she 
belongs to the person who also owns the 
vessel which caused or was partly responsible 
for the damage giving rise to the necessity 
for the salvage services. — The Beaverford 
v. The Kafiristan, [1938] A. O. 130 } 63 
T. L. R. 1010 ; 48 Com. Cas. 21 ; sub nom . 
The Kafiristan, [1987] 3 All E. B. 747 ; 106 
L. J. P. 91 ; 167 L. T. 489 ; 81 Sol. Jo. 844 ; 
19 Asp. M. L. C. 139, H. L. 

7727. Add. Annotation : — Aa to (1) Held. Ad- 
miralty Comrs. v . Valverda Owners, [1937] 
1 K. B. 746. 

7728, Add. Annotation : — Refd. Nestor S.S. Owners 
v. Mungana S.S. Owners, The Mungana, 
[1930] 3 AH E. R. 070. 


7782# Add. Annotation : — Refd. Admiralty Comrs. 

v, Valverda Owners, [1938] A. C. 173. 

7789a. Dependent on etreumstanees.] — There is no 
general rule as to the proper apportionment 
of a salvage award as between owners, master 
& crew, but the apportionment must in each 
case depend upon the particular circum- 
stances. — N estor S.S. Owners v . Mungana 

S. S. Owners, The Mungana, [1930] 3 All 
E; B. 070. 

7868. Add. Annotation — Consd. Admiralty Comrs. 
v . Valverda Owners, [1938] A. C. 173. 

7881. Add. Annotation : — Consd. Louis Dreyfus & 
Co. v. Tempus Shipping Oo. (1931), 47 

T. L. ft. 642. 

7910. Add. Annotation : — Refd. Tempus Shipping 
Co. v . Louis Dreyfus 8c Co., [1931] 1 K. B. 196. 


Part XVI.- 

8002. Add. Citation 17 Asp. M. L. O. 338. 

8030. Add. Annotation : — Distd. Humber Con- 
servancy Board v. Federated Coal & Shipping 
‘ Co., [1928] 1 K. B. 492. 

8044a. .] — A collision occurred off Flush - 

* mg at the mouth of the river Scheldt, between 
a British & a Dutch steamship. In an action 
by the owners of the former, the owners of 
the latter pleaded ( inter alia), that their 
vessel was at the time in charge of a Dutch 
pilot by compulsion of law, & that the 
negligence, if any, was solely that of the 


-Pilotage. 

ilot. The ct. found that the collision was 
ue to the negligent navigation of the Dutch 
vessel, &, after evidence had been given 
as to the Dutch law on the question of com- 
pulsory pilotage r — Held : though the em- 
ployment of the pilot, was compulsory, the 
pilot acted as the adviser of the master who 
remained in charge, <fc, therefore, the owners 
of the Dutch vessel were liable for the dam- 
ages sustained by the owners of the British 
vessel. — The Prins Hendrik, [1899] P. 177 ; 
08 L. J. P. 80 ; 80 L. T. 838 ; 8 Asp. M. L. C. 
648. 

* 


Part XVII. — Shipping Casualties. 

8067. Add. Annotation .-—Refd. The Royal Star (1927), 97 L. J. P. 49. 


Part XVIII. — Limitation of Liability of Owners and Others. 


8059. Add. Annotations ; — As to (I) Refd. The 
Napier Star, [1933] P. 130 ; The Theems, 
[1938] P. 197. 

8060. Add. Annotation : — Consd. The Theems, 
[1938] P. 197. 


8066. Add. Annotation : — Consd. The Theems, 
[1938] P. 197. 

8005a. Rate.] — Although the usual rate 

of interest in the Admiralty Registry on the 
amount awarded as damages is now 6 per 


PART XVII. SECT. 2, SUB-SECT. 3.—B. 

g 1. .1 — B. was the master 

of a launch. Plying in Port Jackson, 
which oolliaed with a racing eight. 
An inquiry into the collision was held 
under sect. 27 of Navigation Act, 1801. 
The Ct. of Marine Inquiry held that 
there had been mleconduot.on R.’s part 
Sc called upon him to show cause why 
his certificate should not be suspended. 
K. thereupon obtained a rule nisi tor 
a writ of prohibition to restrain toy 
further proceedings. The rule nisi was 
discharged by Stephen, J., sitting in 
chambers, upon the ground that such 
certificate could he dealt with upon a 
finding of misconduct, as distinguished 
from a finding of gross misconduct 
Upon appeal : — Beld : the application 
for a writ of prohibition, if such writ 
would lie, was premature & the appeal 
must be dismissed. Semble ; a certi- 
ficate may only be suspended or can- 
celled under sect, 27 of Navigation Act, 


1901, upon a finding of gross mis- 
conduct. — n* Williams. Ex p. Rosman 
(1935), 35 S. R. N. 8. W. 541 ; 52 N. S. 
W. W. N. 210.— AUS. 

1 1. Reconstruction of collision — 

One party absent.] — X., the master of a 
steam ferry which had been involved 
in a collision with a coastal steamer, 
was summoned to appear before a Ct. 
of Marine Inquiry appointed to in- 
vestigate the oircumstanoes of the 
collision. After evidenoe had been 
entered upon, the ct. attended a recon- 
struction of manoeuvres of vessels 
concerned In the collision. The recon- 
struction took place in E.*s absence, & 
without his knowledge. E. became 
aware of what had taken place before 
termination of proceedings before the 
Ct. of Marine Inquiry, but there was 
no evidenoe that he baa communicated 
with his legal advisers in record thereto. 
The ofc. found that the collision was due 
to the negligent navigation of E., fit 
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indicated that he would be called upon 
to show cause why his certificate should 
not be dealt with. E. thereupon 
obtained a rule nisi for a prohibition to 
restrain further proceedings : — Held: 
the rule nisi must be made absolute on 
the grounds : (l) the reconstruction 

& the order of the et. subsequent there- 
to involved a denial of natural justice 
to E. ; (2) the reconstruction, not being 
a mere view, amounted to evidence 
adduoed otherwise than in open et. ; 
it was not open to appot. to waive his 
rights as the inquiry was one in which 
the public was interested . — Re Court 
of Marins iNqurav, Ex p. Evans 
(1935), 52 N. S. W. W. N. 1.-— AUS. 

PART XVIII. SECT. 1. 
am. Whether Kmtiatton bindina on 
Crown.] — The Crown la not hound by 
Merchant Shipping Act, 1894 (c. 80), 
a. 503. Where therefore the South 
. African Railways fit Harbours sued 
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cent., the pPope* rate of interest on the sum 
representing the limit of liability, where 
there has been a limitation action, is, as it 
always has been, 4 per cent. — The Theems, 
[1988] P. 197 ; 107 L. J. P. 139 ; 159 L. T. 
392; 64 T. L. R. 891. 

8070. Add . Annotation : — Held. The Champion, 
[1934] P. 1. 

8071. Add . Annotation : — As to (1) Consd. The 
Champion, [1934] P. 1. 

8080. Add, Annotation : — Consd. Cory Sc Son, Ltd. 
v. Dorman, Long Sc Co., [1930] 2 All E. R. 
386. 

8088. Add. Citation 17 Asp. M. L. C. 270. 

Add. Annotations : — Consd. The Ruapehu 
(No. 2), [1929] P. 305. Reid. Gosse Millard 
v. Canadian Government Merchant Marine, 
American Can Co. v. Same, [1927] 2 K. B. 
432. 

8088a. Company managing barge under 

verbal agreement with lightermen.] — For the 

purposes of certain constructional work pltfs. 
supplied defts. with barges for the removal of 
soil. By the negligence of a bargee damage 
was done to a coffer dam, part of defts.’ 
works, Sc in previous proceedings, pltfs. were 
held to be liable. The present action was 
brought under Merchant Shipping Act, 1894 
(c. 60), s. 603, to limit their liability to £8 
for each ton of the ship’s tonnage. Pltfs. 
had in 1916 formed a subsidiary co., Cory 
Lighterage, Ltd. & all lighters were trans- 
ferred to the new co. & the men employed on 
them became employees of the subsidiary 
co. From 1917 the management of the sub- 
sidiary co. was carried on by the principal 
co. Sc in 1927 a notice was sent out that 
trading in the name of the subsidiary co. was 
to cease. The co. itself, however, continued 
to exist, Sc although all agreements with third 
parties were made with the principal co., all 
profits were credited to the subsidiary co. Sc 
all expenses, wages Sc the like were debited 
against it. There was not at any time any 
document in writing transferring the property 
or any rights therein from the subsidiary go. 
to the principal co. In these circumstances 
the question arose whether pltfs. were the 
“ owners ” or the charterers by demise of 
the barge within Merchant Shipping Act, 
1894 (c. 60), s. 603, as amended by Merchant 
Shipping (Liability of Shipowners Sc Others) 


Act, 1900 (c. 32), 8. 1, Merchant Shipping Act 
1900 (c. 48), 8. 71, & Merchant Shipping Act, 
1921 (c. 28), s. 1 (2) : — Held : pltfs. were 
neither the owners nor the charterers by 
demise of the barge Sc were not entitled to 
limit their liability under Merchant Shipping 
Act, 1894 (c. 00), s. 603. — Cory (William) 
Sc Son Ltd., v. Dorman, Long & Co., Ltd., 
[1930] 2 All E. R. 386 ; 155 L. T. 53 ; 80 
Sol. Jo. 509 ; 41 Com. Cas. 224, C. A. 

8083b. Hirer of barge.] — The Thames 

(1939), 56 T. L. R. 124. 

8083c. “ Charterers by demise.*’] — Cory (Wil- 
liam) Sc Son, Ltd. v. Dorman, Long Sc Co., 
Ltd., No. 8083a, ante . 

8088. Add. Annotation : — Consd. The Minerva 
(1933), 49 T. L. R. 583. 

8090a. .] — Robin Hood Mills, Ltd. 

v . Paterson S.S., Ltd. (1937), 81 Sol. Jo. 
569 ; sub norn. Paterson S.H., Ltd. v. Robin 
Hood Mills, Ltd.. 58 LI. L. R. 33, P. C. 

8097. Add. Annotation : — Consd. The Mint, [1938] 
W. N. 17. 

8098a. The Mint, [1938] W. N. 17. 

8099. Add. Annotation : — As to (2) Consd. Tempus 

M ing Co. v. Louis Dreyfus Sc Co. (1930), 
. T. 13. 

8103. Add. Annotations : — As to (1) Consd. Tempus 
Shipping Co. v. Louis Dreyfus Sc Co., [1931] 
1 K. B. 195. Refd. Cosmopolitan Shipping 
Co. (Inc.) v. Hatton Sc Cookson, Ltd. (Liver- 
pool) (1929), 143 L. T. 290. 

8108a. Loss direct consequence of fire.] — 

Tempus Shipping Co., Ltd. v . Dreyfus 
(Louis) Sc Co., Ltd., No. 3099a, ante. 

8103b. Expenses of canal company in raising 
barge.] — As the result of a collision for which 
pltfs. admitted that they were to blame, their 
steam barge sank in the Manchester Ship 
Canal, Sc as she was an obstruction to naviga- 
tion she was raised by the Manchester Ship 
Canal Co. acting under their statutory 
powers. Pltfs. instituted an action for a 
decree of limitation of their liability Sc claimed 
that the damages in respect of which they 
were entitled to limit liability included the 
expenses of the canal co. in raising the 
barge : — Held : ( 1 ) the expenses did not 

come under the heading “ loss or damage ” 
within those words in Merchant Shipping 


reep. co. for damages arising 1 out of the 
sinking of a ship owned by reap, in the 
approach to a harbour 8c the latter 
pleaded sect. 503 : — Held : an ex- 
ception to this portion of the plea 
should have been allowed . — ^outh 
African Railways ft Harbours v. 
Smith’s Coasters (Pty.), Ltd., 11931] 
App. D. 113.— fl. AF. 

*. .] — As the Crown was not 

expressly mentioned in Merchant 
Shipping Act, nor was the Act expressly 
made applicable to it, the respon- 
sibility to the Crown oould not be 
limit ed by the ct. — Canada Steam- 
ship Lines, Ltd. v. Emile Chari, and, 
Ltd., 11933] Ex. O. R. 147.— CAN. 

PART XVIIL SECT. 2. 

•a. Dumb barge .) — A lighter was not 
registered, 8c although originally fitted 
with a rudder, at the time of the col- 
lision ft had neither a rudder nor side- 
lights nor any means of propulsion. 
It was used by the owner to carry cargo 
from a deepwater port to a shallow 


water port : — Held : such a lighter 
was a “ ship ” within sect. 503 of 
Merchant Shipping Act, 1894. — Holy- 
man (William; ft Sons Pty., Ltd. v. 
Marine Board of Launceston (1931), 
24 Tas. L. R. 64.— AUS. 


PART XVIIL SECT. 4. 

8087 i. Manner of loss — Loss due to 
“ improper navigation .”] — Pltf.'s vessel 
oolliaed with the look gates of the L. 
Canal permitting the water to rash 
through ft damage property. Four 
actions were Instituted against pltf. 8c 
it feared other actions. Pltf. sued tor 
limitation of liability under Merchant 
Shipping Act, 1894 : — Held : the aocJ 
dent which occurred was due to the 
engineer misunderstanding a signal 
given from the bridge ; 8c the error of 
the engineer was a case of improper 
navigation, the owners oould not pro- 
vide for such an event ft as the colli- 
sion occurred without actual fault or 
pr i vit y of the owners they were entitled 
to Judgment noting their liability. — 
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Canada Steamship Lines, Ltd. v. 
Emile Cbarland, Ltd., 11933] Ex. 
O. R. 147.— CAN. 

8092 i. Loss must be without fault or 
privity of owner — Onus of proof .) — 
Held: where the owner of a snip, after 
having been condemned in a previous 
action to pay damages for loss & 
damage to a cargo, brings another 
action in which be claims a limitation 
of his liability, either under the pro- 
visions of sect. fi03 of Merchant Snip- 
ing Act or of sect. 903 of tho Canada 
Shipping Act, he must show affirma- 
tively that the damage or loss hap- 
pened without bis actual fault or 
privity ; he must exculpate himself (as 
distinguished from his servants or 
employees) from the responsibility for 
the lose or damage in respect of which 
be claims the limitation & the onus is 
upon him to show that there was no 
default or privity of bis own. — 
Paterson S.S., Ltd. v. Canadian Co- 
operative Wheat Producers, Ltd., 
J19351 S. O. R. 617 ; 4 L. L. R. 037.— 
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(Liability of Shipowners & Others) Act, 
1900, s. 1 ; (2) it was doubtful whether the 
expenses could be said to be proximately 
caused by pltfs.’ improper navigation of their 
vessel ; (3) pltfs. could not limit their lia- 
bility in respect of the claim of the canal co. — 
The Millie (1939), 161 L. T. 280 ; 65 T. L. R. 
972. 

.4 04a. Dock owner with controlling interest in 
second dock — Whether second dock included 
in ** the area ” (or purpose of calculating 
liability.] — Pltfs., a limited co., owned docks 
at B., in one of which defts.’ vessel R. received 
damage. The R. was the largest vessel 
which had .been in those docks within the 
statutory period, but pltfs. also had a con- 
trolling interest in docks at F. owned by 
another limited co. in which a larger vessel 
than the R. had been docked : — Reid : even 
assuming pltfs. exercised any power over 
the F. docks within 1900 Act, s. 2 (1), those 
docks were not witliin “ the area *' con- 
templated by the sect., namely, the area 
containing within it the particular dock in 
which the damage was caused ; & pltfs. 

were entitled to a limitation decree based 
on the tonnage of the R. — Tiie Ruapehu, 
No. 2, [1929] P. 306 ; 98 L. J. P. 167 ; 142 


L. T. 96 ; 45 T. L. R. 667 ; 18 Asp. M. L. C. 
64 ; sub nom . Green (R. & H.) & Silley 
Weir, Ltd. v. Ruapehu 8.8. Owners, 36 
Com. Cas. 86. 

8108. Add. Annotation: — As to (1) Refd. Great 
Western Ry. Co. v . Kassos Steam Navigation 
Co. (1930), 144 L. T. 121. 

8121a. Whether Merchant Shlpptng Act, 1906 
(c. 48), s. 69, retrospective.] — Above sect., 
with reference to the calculation of the 
tonnage of a steamship for the purposes of 
limitation of liability, is not retrospective 
so as to apply to a collision occurring before 
the Act came into operation, though the 
limitation of liability action was commenced 
after the Act came into operation. — The 
Langdale (1907), 76 L. J. P. 154 ; 23 T. L. R. 
683. 

8132. Add. Annotation : — Refd. Young v. Mer- 
chants Marine Insurance Co. (1932), 37 Com* 
Cas. 250. 

8134* Add. Annotation : — Refd. Young v. Mer- 
chants Marine Insurance Co. (1932), 37 Com. 
Cas. 260. 

8135. Add. Annotation : — Refd. Young v. Mer- 
chants Marine Insurance Co. (1932), 48 
T. L. R. 579. 


Part XIX. — Liens on Ship, Freight and Cargo. 


488. Add. Annotations : — As to (1) Refd. The 
‘ Beldis, [1936] P. 51. 

J178. Add. Annotation : — Refd. The Inna, [1938] 
P. 148. 

3182. Add. Annotation : — As to (1) Refd. The 
Minerva (1933), 49 T. L. R. 503. 

3188. Add. Annotation : — As to (1) Refd. The Inna, 
[1938] P. 148. 

1189. Add. Annotation : — Refd. The Zigurds (No. 1 ) 
(1932), 48 T. L. R. 556. 

1193. Add. Annotation : — Refd. The Humorous, 
The Mabel Vera, [1933] P. 109. 

8215. Add. Annotation : — Consd. Dee Conservancy 
Board v. McConnell, [1928J 2 K. B. 159. 


8218. Add. Annotation : — Refd. G.W. Ry. v. 
8.S. Mostyn, [1928] A. O. 67. 

8232. Add. Annotation : — Refd. The Zigurds (No. 4) 
(1932), 48 T. L. R. 563. 

8279. Add. Annotation : — Refd. The Minerva 
(1933), 49 T. L. R. 563. 

8298. Add. Annotation : — Generally , Refd. The 
Zigurds (No. 1) (1932), 48 T. L. R. 556. 

8310. Add. Annotation : — Refd. The Minerva 
(1933), 49 T. L. R. 603. 

8333. Add. Annotations : — Refd. The Minerva 
(1933), 49 T. L. R. 563 ; The Beldis, [1936] 
P. 51. 


PART XVIII. SECT. 6, SUB-SECT. 4. 

■c. Onus of proof. J — field : the onus 
was on petitioners of showing that the 
dam afire did not arise on distinct 
occasions ; they must therefor© 
establish that the second collision 
wo a caused by the same mistake as 
caused the first.. — T he m Lucullitk ” 
v. Thh *' R. Mackay,** [1929] S. C. 
(Ct. Of SesB.) 401.— SCOT. 


Shipping Act, 1894, refers to the 
deduction allowed for propelling power 
os appearing in the certificate of 
registry. In calculating the tonnage 
of a ship in limitation of liability pro- 
ceedings. the tonnage allowed for the 
power propelling Bpaee must be added 
to the register tonnage. — E astern 
«*.8. Co., Ltd. v. Canada Atlantic 
Transit Co., 11929) Ex. C. R. 103. 
— CAN. 


PART XVIII. SECT. 5, SUB-SECT. 5. 

f i. ,) — In ascertaining for 

the purpose of limitation the tonnage 
of a ship propellod by power, the 
engine-room space to l>e added pur- 
suant to sect. 603 (2) of Merchant 
Shipping Act, 1894, as amended by 
sect. 69 of Merchant Shipping Act, 
1906, is the engine-room space deducted 
from the gross tonnage pursuant to 
sect. 78 (1). — James Patrick & Co., 
Ltd. v. Xjnion Steamship Co. of 
New Zealand, Ltd. (1938), 60 C. L. R. 
660 ; 12 A. L. J. 37.— AUS. 

g I. 1 — Held : the 

words " engine-room space deducted,** 
as found in Canada Shipping Act, 
R. S. C., 1927, b. 904, & in the corre- 
sponding provision of the Merchant 


g ii. .)— Held : for 

the purposes of limitation of liability 
UDder Merchant Shipping Act, 1894, 
8. 603, as amended by Merchant 
Shipping Act, 1906, 8. 69, the words 
** engine room space ** in sects. 78, 
603 of the Act of 1894, & in r. 3 in 
Sohed. II. thereto, mean the whole of 
the space occupied by the propelling 
power of a steamship, including the 
engine room space, &, accordingly, the 
proper method of calculating the 
tonnage of a vessel for the above 
purpose is to add to the net register 
tonnage, as shown by the ship's 
certificate of registry, the tonnage 
therein deducted ** on account of 
space required for propelling power.** — 
The Mii.umumux (1929), 30 S. R. 
N. S. W. 461 ; 47 N. S. W. W. N. 170. 
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191.— AUS. 

PART XIX. SECT. 1. SUB-SECT. 1. 

■o. Whether assignable. ] — Held: in 
an action for damages by collision, 
the sale of one of the snips by the owner 
does not disentitle him from enforcing 
a maritime lien on the other ship. 
Such a lien is in general, & In fluoh a 
case as this is unassignable. — Duff v. 
The ** Progress,** [1928] Exoh. O. R. 
157.— CAN. * 

PART XIX. SECT. 1, SUB-SECT. 4.— 

B. (a). 

b 1. .) — Services performed 

by a man engaged to superintend the 
installation of machinery in a ship, to 
have charge of all the operations of 
fitting out, purchasing supplies, & 
finding occupation for the ship. etc., 
do not create in his favour a maritime 
lien. Hie subsequent assumption of 
the duties of master Involving the 
navigation , of the vessel would, if 
properly proven, create a maritime lien 
for his services during the period when 
he was engaged in carrying out his 
duties as master. — Nicholson & Shaw 
v. The Joyland, (1931) Ex. C. R. 70. — 
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8367. Add . Annotation : — Refd. The Rehearo 
(1933), 49 T. L. R. 559. 

8381. Add. Annotation : — Refd. The Inna, [19381 
P. 148. 

8388. Add. Annotation : — Consd. The Inna, [1938] 
P. 148. 

8895a. .] — (1) The lien of subsequent salvors 

has priority over a damage lien of earlie r 
date. 

(2) Where the parties to a salvage agree- 
ment have contracted on equal terms, the 
ct., assuming it has power to do so, will not 
review the agreement at the instance of 
interveners who have a lien of earlier date in 
respect of damage done by the salved ship, 
merely on the ground that her salved value 
has turned out to be less than the agreed 
salvage remuneration which absorbs the 
whole fund created by the sale of the ship. — 
The Inna, [19381 P. 148 ; 107 L. J. P. 110 ; 
159 L. T. 439 ; 54 T. L. R. 744. 

8406a. Lien for wages & disbursements on same 
footing.] — In June, 1931, the steamship 
M. was supplied by a firm of necessaries 
men with bunker coal, for which the then 
master bound himself & the ship, & in 
Jan. 1932, another firm supplied the ship 
with coal, for which the succeeding master 
bound himself & the ship. In actions in rent 
in the names of the respective masters for 


disbursements : — Held : (1 ) the claims ranked 
pari paesu & not in the inverse order of their 
attachment ; (2) the lien of the master for 
disbursements is the same as his lien for 
wages, & accordingly ranks on the same 
footing ; (3 ) the master’s lien for wages is post- 
poned to that of the crew. — The Mons, [ 1932] 
P. 109 ; 101 L. J. P. 67 ; 147 L.T. 280 ; 48 
T. L. R. 555 ; 18 Asp. M. L. C. 311. 

8406b. Disbursements by successive masters.] — 
The Mons, No. 8406a, ante. 

8409. Add. Annotation : — As to (2) Foild. The 
Mons, [1932] P. 109. 

8437a. .] — The Mons, No. 8400a, ante . 

8443. Add. Annotation : — Generally , Refd. The 
Zigurds (No. 1) (1932), 48 T. L. R. 556. 

8448. Add. Annotation : — Retd. The Zigurds (No. 4) 
(1932), 48 T. L. R. 503. 

8457. Add. Annotation : — Dlstd. The Zigurds 
(No. 1) (1932), 48 T. L. R. 556. 

8463. Add. Annotation : — Refd. The Roberta, 
[1038] P. 1. 

8483. Add. Annotation : — Refd. The Roberta, 
[1938] P. 1. 

8487. Add. citation :—affd ., [1913] W. Ji. 313, C. A. 

8498. Add. Annotations: — Refd. The London, 
[1931] P. 14 ; The Baarn (1932), 49 T. L. R. 
132. 


Part XX.- 

8508. Add. Annotation : — Refd. A.-G. v. Cornwall 
County Council (1933), 97 J. P. 281. 

8511a. Liability as foreign-going ship — Effect of 
loading & unloading cargo at home ports on 
outward voyage. J^-Under Merchant Shipping 
(Mercantile Marine Fund) Act, 1898 (c. 44), 
a vessel which has, at a home port, loaded 
cargo for abroad & has paid light dues for a 
voyage as a foreign-going ship & then calls 


Lighthouses. 

at other home ports & loads cargo at those 
home ports with a foreign destination, is not 
liable in addition to pay light dues as a home- 
trade ship merely because she also loads 
cargo at one of those home ports & dis- 
charges it at her last home port of loading. — 
Trinity House Corpn. v. Cedar Branch 
S.S. Owners (1930), 46 T. L. R. 541 ; 143 
L. T. 352 ; 74 Sot. Jo. 438 ; 18 Asp. M. L. C. 
151. 


Part XXI. — Harbours, Docks and Piers. 


3520. Add. Annotation : — Refd. West (Samuel), 
Ltd. v . Wright’s (Colchester), Ltd. (1935), £0 
Com. Cas. 180. 

8534. Add. Citation :— 20 L. G. R. 1. 

J540. Add. Annotation : — Consd. British Trawlers’ 


Federation, Ltd. v. London & North-Eastern 
Ry. Co. (1932), 147 L. T. 313. 

8543. Add. Annotation : — As to (3) Refd. British 
Trawlers’ Federation, Ltd. v. Tendon & 
North-Eastern Ry. Co., [1933J 2 K. B. 14. 


PART XIX. SECT. 4. SUB-SECT. 1. 

8870 1. Determined by lex fori. 1 — 
The A. waa an American vessel on 
whioh H. Sc E. Holding Company Inc., 
;>r New York held a mtge. Messrs. 

C. Sc M., Inc., of Connecticut had 
urnished certain necessaries to the 
/easel, for which the laws of the United 
states gave a maritime lien. The 
/easel was subsequently libelled & sold 
n New Brunswick, Canada, & the 
roceeds of the sale were deposited in 
3t. for subsequent distribution. The 
mtgee. appeared Sc claimed that bis 
mtge. should be preferred to the claim 
>f materialmen : — Held * though by 
English law a maritime lien created by 
foreign law, under circumstances 
’hloh do not give rise to a maritime 


lien according to English 
cognised ; the priority which it will be 
given in the distribution of proceeds 
Is treated os relating only to the remedy 
determined by the law of the forum at 
which the vessel la libelled & sold, the 
mtge. should be preferred to the claims 
of the materialman. — Marquis v. 
The Abtouia, [19311 Ex. C. R. 195.- 
CAN. 


PART XXI. SECT. 1. 
tp. Deane of wharf — Ejectment. J — 
Where a wharf side site In the B 
Harbour B. London, had been leased 
to applt. by the Union of 8. Africa, 
who was the owner of the site, & an 
action for ejectment had been brought 
by the S. African Rye. Sc Harbours : — 
no 


Held : as pltf. was the Govemor- 
Oenerai in Council, who in railway Sc 
harbour matters sued in the nAine of 
the 8. African Rys. Si Harbours aw 
directed by sect. 65 of Act 22 of 1916. 
Sc who owned the wharfslde site, a 
contention that pltf. was not the 
owner of the site could not be sus- 
tained. — Winter v. 8. African Rtb. Sc 
Harbours. [19291 App. D. 100. — S. AF 

PART XXI. SECT. 4. 

b I. Ship mink in harbour 

— LioMLity of owner for expense* of 
Holding, buoying <t destruction .) — Reg. 
63 of the reg*. under Railways Sc 
Harbours Regulation. Control & Man- 
agement Act Is ultra vires In *o far 
as it purports to provide that the 
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8546. Add. Annotation : — Retd. Busby v. 

Avgherino, [1928] A. 0. 290. 

8564a. Exemption — Abolition of .] — Held : the ex- 
emption claimed having been shown to be 
in existence for over one hundred years, the 
ct. would endeavour to find a legal origin 
for it, but, assuming the exemption to have 
been proved, it was abolished by Shipping 
Dues Exemption Act, 1807 (c. 15). — New- 
port Oorpn. v. I sue op Wight Farmers’ 
Trading Society, Ltd. (1928), 92 J. P. 109. 


8569. Add. Annotation : — Reid. A.-G. v. Cornwall 
County Council (1938), 97 J. P. 281. 


8577a. Cargo carrying vessels — Towing sailing 
ships in & out.] — Great Yarmouth Port & 
Haven Comrh. v. Kverard &; Sons, Ltd. 
(1938), 83 Sol. Jo. 95, C. A. 

8594a. Construction of special Act against 

company.] — By the Liverpool Dock Acte of 
8 Anne & 2 Geo. 3, certain tonnage duties 
are payable to the dock co. on all vessels 
sailing with cargoes outwards or inwards, so 
as no ship shall be liable to pay more than 
once for the same voyage out & home. This 
is one entire duty imposed upon one entire 
^voyage out & home, if there be either an out- 
ward or an inward cargo in such voyage, 
but without making any advance if there 
‘should be both. 

Must we not suppose that the legislature 
intended to use these words in the sense 
in which they are commonly understood ; 
that is, as descriptive of a voyage com- 
mencing from & terminating In the country 
to which the ship belongs, or, as here, in 
some particular port of such country ? If 
the words would fairly admit of different 
meanings, it would be right to adopt that 
which would be most favourable to the 
interest of the public, & most against that of 
tbe co. ; because the co. in bargaining with 
the public ought to take care to express 
distinctly what payments they were to 
receive j & because the public ought not to 
be charged, unless it be clear that it was so 
intended (Lord Ellbnborough. O.J.). — 
Gildart v. Gladstone (1809), 11 East, 075 ; 
103 E. R. 1107. 


Annotations : — Consd. Portsmouth Floating Bridge Co. v. 
Nance (1843), fl Scott N. R. 823 ; Stockton & Darlington 
By. Co. v. Barrett (1844), 7 Man. & G. 870 ; Pryoe v. 
Monmouth Canal & Ry. Co. (1870), 4 App. Oaa. 197. 

8618a. Lighter sinking after being moved — Onus 
of proof,] — While pltfs.’ lighter W. was 
loading cargo from defts.’ steamship in 
the Royal Albert Docks defts.* servants 
moved the W. to another position, & she 
was left for the night moored alongside 
the quay & a little inside the stem & port 
bow of the steamship. On the following 
morning the W. was found sunk through 
water having entered her hull from an un- 
known cause. Pltfs. failed to establish any 
positive evidence of negligence, but they 
alleged 'that the fact that defts. had moved & 
remoored the W., & that she sank, raised a 
pnmd facie case of negligence which defts. 
could only discharge by proof that the W . 
sank from a causo which they could not have 
avoided by the exercise of reasonable care : — 


Held: defts. were not insurers of the W.'a 
safety ; they had no greater duty than to 
exercise reasonable care 4c skill in the handling 
& management of her ; & having shown such 
care & skill they had discharged the burden 
upon them ; further, assuming that tbe sink- 
ing of the W. afforded primd facie evidence of 
negligence, defts.* suggestion that the leakage 
which caused her to sink was due to her con- 
dition as an old wooden barge was a reason- 
able suggestion ; having shown a reasonable 
way consistent with the accident having 
happened without their negligence, they had 
shifted the burden of proof back to pltfs. 
to establish that it was the negligence of 
defts. which caused the W . to sink ; & that 
accordingly the claim failed. — The Mulbera, 
[1937] P. 82 ; 100 L. J. P. 57 ; 150 L. T. 
348 ; 53 T. L. R. 314 ; 19 Asp. M. L. C. 103. 

8620. Add. Annotation : — Refd. The Rockabill, 
[1937] P. 93. 

8624. Add. Annotation : — Refd. The Rockabill, 
[1937] P. 93. 

8629a. No duty to disclose condition 

of berth.] — Pltfs.’ steamship was damaged by 
lying in an uneven berth at a wharf owned by 
defts., a railway co. Defts.* harbour master 
at the wharf acted as ship’s agent for pltfs. 
for the limited purposes of reporting the ship 
at the Custom House, paying the pilot, & 
providing the master with funds to pay the 
labourers discharging the cargo. Before 
pltfs. arranged to send the vessel to the 
wharf the harbour master had in writing 
informed them that the berths were “ per- 
fectly safe for steamers to lie aground.” 
Defts. alleged that the vessel came to the 
wharf subject to printed conditions, known 
to the harbour master, whereby the railway 
co. did not represent, warrant or guarantee 
that the berths alongside the wharf were 
safe or suitable for the accommodation of 
vessels, & all vessels brought alongside 
remained at the Bole risk of their owners & 
on the terms that the co. should “ in no 
event whatever be liable for any damage 
. . . however caused to or suffered by any 
such vessel.” The harbour master did not 
in fact know that the berth was defective ; — 
Held : (1) even if the harbour master ought to 
have known of the defective condition of the 
berth, which was doubtful, it was not his 
duty to impart to pltfs. information, acquired 
as harbour master, which would be against 
the interests of defts. & of the harbour master 
to disclose ; (2) the notice did not form part of 
the contract between pltfs. & defts., & afforded 
defts. no defence ; <fc accordingly pltfs. were 
entitled to judgment. — The Hayle, [1929] 
P. 275 ; 99 L. J. P. 145; 141 L. T. 429 ; 45 
T. L. R. 560 ; 18 Asp. M. L. O. 50. 1 

8682. Add. Annotation: — Refd. The Rockabill, 
[1937] P. 93. 

8632a. Whether loss recoverable from 

Harbour Board under Maritime Con- 
ventions Act, 1911 (c. 57), a. 1.] — Pltfs., the 
owners of the K. O., sued defts. the owners 
of the i?., for damages arising out of a col- 
lision between the K. O. & the JR. near the 


expend reasonably Incurred by the 
administration in tbe lljrhtinsr. buoying. 

destruction of a whip *unk to tbe 
harbour may be recovered from tbe 


owner or bis agent. — Surra's Coasters 
(Pro print art). Ltd, *. Sooth African 
Railways & Harbours, [1980] N. L. R. 
103,—a. AF. 
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entrance to the Princes Half Tide Dock in 
the River Mersey. The owners of the R. 
pleaded that the R. had been ordered to 
leave the dock as & when she did by the 
officials of the Mersey Docks & Harbour 
Board. Pltfs. thereupon added the Dock 
Board as defts. The K. O. was lying at 
Princes landing stage, Biver Mersey ; the R. 
was in the Princes Half Tide Dock, which is 
a little lower down the river than the landing 
stage. Bucknill, J,, found on the facts that 
the K. O, left the stage before the R* was 
directed by the harbour-master to come ahead 
into the entrance, So absolved the K. O. from 
blame, but held both the R. & the Dock 
Board to blame on the ground that the 
employees of the Dock Board were co- 
operating with the master of the R. in bring- 
ing the R . out of dock into the river Sc did 
so at a time when, if either of defts. had had 
a better look-out, they would have seen that 
the K. O' had started away from the stage. 
He accordingly gave judgment for the K. O. 
against both defts. So dismissed the counter- 
claim of the R. against the Dock Board on 
the ground that the common law rule as to 
contributory negligence, & not the maritime 
rule of division of loss, applied. On appeal : 
— Held: (1) the K. O. was to blame for a 
bad look-out & for leaving the stage as & 
when she did, which ( per Scott, L.J.) was 
at or about the same time as the R. began to 
come ahead through the entrance ; the R. 
was also to blame because, after the direction 
to come ahead had been given, if she had been 
keeping a good look-out she would have seen 
the approaching K. O. So ought to have 
stopped her way & remained in the entrance ; 
Sc the proportion should be two-thirds to the 
K' O, So one-third to the R. ; (2) ( per Slesser 
So Scott, L.JJ.) that the directions of the 
dock-master were orders within the meaning 
of sect. 49 ; but (3) (per Greer & Scott, 
L.JJ., Slesser, L.J., dubitarUe) the employees 
of the Dock Board at the time the direction 
was given were not negligent ; (4) if, however, 
there was any negligence on the part of the 
Dock Board ( per Cur. ) the rule as to division 
of loss provided for in the Maritime Con- 
ventions Act, while applicable as between the 
K' O. So the R', did not apply to the Dock 
Board, So that, both the K. O. & the R. being 
negligent, on the application of the common 
law rule, the Dock Board would be entitled 
to judgment. 

Per Scott, L.J. : the ordinary rule unless 
there is reason to depart from it, should be 
that costs should be divided in the same 
proportion as the liability. — T he Rockabill, 
[1937] P. 93 ; 106 L. J. P. 107 ; 156 L. T. 
296 ; 19 Asp. M. L. C. 76 ; sub nom . The 
Rockabill, King Obey Owners v. Rocka- 
bill Owners So Mersey Docks So Harbour 
Board, Rockabill Owners v. Mersey 
Docks So Harbour Board, [1937] 1 All E. R. 
191, O. A. 

6643. Add, Annotation : — Generally, Reid. Dee 


Conservancy Board v. McConnell, [1028] 2 
K. B. 159. 

8645. Add' Citations 92 J. P. 18 ; 44 T. L. R. 
179 ; 72 Sol. Jo. 16 ; 26 L. G. R. 91 ; 17 
Asp. M. L. 0. 307. 

Add* Annotation : — Consd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 159. 

8660. Add. Annotation : — Reid. Beaumont- 

Thomas v. Blue Star Line, Ltd., [1939] 3 
All E. R. 127. 


8661. Add. Citations : — affd . (1927), 138 L. T. 
882 ; 26 L. G. R. 1 ; sub nom. Boston 
Corpn. v . With am Outfall Board, 92 
J. P. 1, H. L. 

8665. Add, Annotations : — Consd. Dee Conservancy 
Board v . McConnell, [1928] 2 K. B. 159; 
Guilfoyle v. Port of London Authority, [1932] 
1 K. B. 336. Reid. Blundy, Clark So Co. u. 
London So North Eastern Railway (1931); 
100 L. J. K. B. 401 ; Hall v. Brooklands 
Auto-Racing Club (1932), 48 T. L. R. 546 ; 
The Neptun, [1938] P. 21. 

8670. Add. Annotation : — Retd. The Rockabill, 
[1937] P. 93. 

8080. Citations : — For “7 T. L. R. 5 ” read “ 8 
T. L. R. 546.” Add 65 L. T. 674. 


8683a. Responsibility of owners — Custom of 

port — Grimsby.] — Pltfs.’ steam trawler, 
having sustained injury which necessitated 
repaire, was placed in a graving dock at 
Grimsby belonging to the London So North 
Eastern Ry. Co. for the purpose of being 
repaired by defts. (a local firm of ship- 
repairers) under a contract., by the terms of 
which the first dock dues were payable by 
pltfs. Sc subsequent dues by defts. In carry - 
ing out the repairs defts. removed certain of 
the trawler’s bow plates, exposing the vessel 
to the necessity, when in the normal course 
of business the dock was refilled with water, 
of floating on her forward watertight bulk- 
head. Unknown to all the parties the said 
bulkhead had in its face three small rivet 
holes, & through these holes the dock water 
entered the trawler So caused her to sink & 
suffer damage. There was on board her at 
the time only a watchman employed by her 
owners, pltfs. Pltfs. claimed damages on 
the ground that it was an implied term of 
the contract that the repairers should safely 
keep the trawler during the execution of the 
repairs : — Held : defts. were entitled to judg- 
ment, for in the circumstances of the case 
there was no surrender of the trawler to the 
repairers for the purpose of the repairs, such 
as would have put upon them a special duty 
to take care, &, moreover, as regards trawlers 
in the public dock in question there existed 
a local custom that some one acting on the 
owners* behalf should inspect an exposed 
b ulkhea d So if necessary keep watch over the 
ship during the repairs. — The Rehearo, 
[1933] P. 286 ; 102 L. J. P. 108 ; 149 L. T. 
570 ; 49 T. L. R. 559; 18 Asp. M. L. C. 422. 


PART XXI. SECT. 12, SUB-SECT. 2. 

— b. 

•p. Submerged cable .] — While a ves- 
sel was leaving her berth in a harbour, 
to which ahfthad gone at the request 
of the harbour master, her propeller, 
whloh was working, became entangled 
In a wire cable stretched between the 
pier Sc an anchor lying in the harbour. 


be wire cable was completely sub- 
erired Sc was at a depth which made 
a source of danger to any vessel 
ring her propeller. The captain of 
to vessel aid not know, & could not 
asonably have been expected to 
now. of the existence of the cable, 
te only indication of its presence 
ilnfir a manilla rope attaching the 


81 


shore end of the cable to the pier : — 
Held : the harbour master was negli- 
gent in failing to warn the captain of 
the presence of the cable, 6c the owners 
of the harbour were liable for the 
damage sustained by the vessel. — 
Robertson v. Portpateice & Wig- 
townshire Joint Committee (1919), 
S. C. 293.-HSCOT. 
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8684a. Failure to light wreck — Limitation of 
action.] — Defts.* sailing barge sank & became 
an obstruction to navigation in the channel 
of tho River Orwell within the limits 
of tho Port of Ipswich, of which pltfs. 
were the port & harbour authority. Defts. 
wrote to pltfs. saying that they presumed 
pltfs. would take steps to raise the barge & 
that they (defts.) would pay the reasonable 
expenses. Pltfs. replied that they hoped to 
raise the wreck of the barge on the next 
spring tides, & they did so & moved the barge 
nearer to the shore. They negligently 
•omitted, however, to put a light on the barge, 
& she was run into by a passing vessel, 
dragged further into the channel again, & 
damaged. Defts. refused to pay the ex- 
penses of raising the barge a second time &, 
more than six months afterwards, counter- 
claimed in respect of the damage the barge 
had received. Pltfs. alleged that in raising 
the barge they were acting in the exercise of 
their statutory duty under sect. 56 of Har- 
bours, Docks & Piers Clauses Act, 1847 
(c. 27), &/or other public duties as the 
authority responsible for the conservation of 
the navigation of the river, & that the 
counterclaim, not having been brought 
within six months of the act complained of, 
was barred under sect. I of Public Authorities 
Protection Act, 1803 (c. 61): — Held : pltfs. 
were under no obligation to raise the barge, 
which they could have blown up or got somo 
one else to raise ; they raised her in pursuance 
of a contract made between the parties ; the 
negligent act complained of was not done 
in the direct execution of any statutory or 
public duty ; & the provisions of sect. 1 of 
Public Authorities Protection Act did not 
apply. — The Ronald West, [1937] P. 212 ; 
106 L. J. P. 133; 158 L. T. 70 ; 53 T. L. R. 
988 ; 19 Asp. M. L. C. 137. 

8688a. .] — The Hayle, No. 8629a, ante. 

8690. Add. Annotation : — Consd. Dorey (Onesi- 
mus) & Sons, Ltd. & William Ashby, Ltd., 
[1939] 3 All E. R. 23. 

8692a. Onus of proof.] — The Sound Fisher 

(1937), S2 Sol. Jo. 33, C. A. 

8692b. Reasonable precautions taken — No war- 
ranty of safety.] — The “ Pass op Leny,” 
No. 1879j, ante. 

8693a. Breach of covenant to maintain berth — 
Measure of damages.] — A corpn. which 
owned the bed of a river & the quays & 
berths alongside, leased one of the quays 
to a co, & undertook to keep ( inter alia ) the 
quay & river berths in good order & con- 
dition. While lying aground at the quay to 
which she had come to discharge a cargo for 
the co. pltfs.’ vessel received damage owing 
to the defective state of the berth ; <&, in an 
action against the corpn. as first defts. & the 
co. "as second defts., recovered judgment 


against both on the following grounds : 
(a ) that the corpn. ’s harbour-master knew that 
the ground alongside the quay was not safe & 
had taken no steps to put it right, & ( b ) that 
the co. were liable, because, although they 
did not know of the actual hard ridge which 
caused the damage, they knew that the 
berth was in a generally defective state, & 
took no steps to assure themselves that some 
repairs, which the corpn. had carried out, 
were satisfactory or to warn pltfs.’ master that 
they had not done so. In a third party claim 
by the co. against the corpn. for an indemnity 
in respect of the damages & costs for which 
they had been rendered liable : — Held : the 
fact that the co. had not fulfilled their duty 
to pltfs. involved no breach of duty to the 
corpn. ; the co. were entitled to rely on the 
covenant by the corpn. to keep the berth in 
good order ; the resulting damage to the 
vessel for which the co. were liable flowed 
naturally from the breach of covenant ; 
accordingly the damages were not too remote ; 
& the indemnity claimed would include the 
solr. & client costs incurred by the co. in 
defending the action. — The Kate, [1935] 
P. 100 ; 104 L. J. P. 36 ; 154 L. T. 432 : 51 
T. L. R. 410 ; 18 Asp. M. L. O. 562. 

8697a, Damage “ in connection with ” towage — 
What amounts to.]^-Pltfs.’ steamship with 
two tugs in the employ of defts., the Port of 
London Authority, fast to her, was proceed- 
ing from the Albert Dock to the Victoria 
Dock. Defts.* lock foreman had signalled 
to her to enter the narrow Cutting, some 
300 feet long, between the two docks, but 
at about tho same time he had signalled to 
another tug that she could enter the Cutting 
from the opposite end. In order to avoid 
collision with that tug the steamship put her 
engines astern, with the result that she got 
out of position & struck the walls of the 
Cutting, doing herself damage. Defts. relied 
on the terms of the towage contract, which 
contained a clause that the owners of the 
ship being towed or transported would “ in- 
demnify & hold harmless the Port Authority ” 
against claims in respect of damage of any 
kind “ arising in the course of & in connection 
with the towage or transport,” & whether 
caused or contributed to by any negligence 
on the part of the Port Authority’s servants : 
— Held : (1) the clause was not an indemnity 
against party & party claims, but only 
against third party claims ; (2) the damage 
did nob arise 44 in connection with ” the 
towage or transport ; & accordingly the 

shipowners were entitled to recover the 
amount of the damage caused by the negli- 
gence of defts.’ servant. — The Carlton, 
[1931] P. 186 ; 100 L. J. P. 100 u 145 L. T. 
423 ; 47 T. L. R. 517 ; 18 Asp. M. L. C. 240. 

8698a. Whether applicable to party & party 

claims.] — The Carlton, No. 8697a, ante . 


PART XXI. SECT. 12, SUB-SECT. 2.— 
B. (b). 

8685 UJ. .1 — In an action of 

damages brought by a shipowner 
against harbour trustees for Injuries 
sustained by his ship through being 
given a foul berth In their harbour. It 
was established that the berth in 

3 uestion was in a tidal river: that 
ibris discharged into the berth from 
a sewer formed a mound on the 
bottom of the berth whioh. was a 


danger to ships taking the ground at 
the ebb of the tide ; that when dredg- 
ing the berth defenders, in view of 
this tendency, made it their practice 
to dredge at the locu* of the mound 
to a greater depth than at other parts 
of the berth, but that no regular 
system of examination existed : that 
the berth had in fact been dredged 
some three weeks before the ship 
arrived, but that no speol&l precaution 
had been taken to ascertain Its con- 
dition before assigning her to it : — 
co 


Held: defenders had failed to estab- 
lish that they had taken reasonable 
care to make sure that the berth should 
be in a safe condition for vessels using 
it ; & accordingly, as the ship haa 
been injured owing to the condition 
of the berth, defenders were liable for 
the damage occasioned by their 
negligence. — O ormack (Owner or the 
S.9. Colinton **) v . Dundee Har- 
bour Trubtbbb, (19301 S. O. 112. — 
SCOT. 
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8700. Add. Annotations : — Consd. McAlister (or 
Donoghue) v. Stevenson (1932), 101 L. J. 
P. C. 119. Refd. Oliver v . Sadler & Co., 
[1929] A. O. 584 ; Bottomley v . Bannister 
(1931), 101 L. J. K. B. 46 ; Cunard v. Anti- 
fyre, Ltd., [1933] 1 K. B. 651 ; Farr v. 
Butters Bros. & Co., [1932] 2 K. B. 606. 

8711a. .] — The Hayle, No. 8629a, ante 

8716. Add. Citations : — 138 L. T. 286 ; 17 Asp. 
M. L. C. 347 ; 33 Com. Cas. 79. 

Add. Annotations: — As to (1) Folld. Wickett 
v . Port of London Authority (1928), 138 L. T. 
668. Refd. The Hayle, [1929] P. 276. 

8715a. .] — Pltf., a lighterman, was in 

charge of a barge, which was being taken from 
a dock through a lock. The dock & lock 
were both the property of defts. While pltf. 
was navigating the barge under the orders 
& directions of defts., a rope attached to the 
barge broke & struck pltf., causing him 
personal injuries. Pltf. had no option to 


refuse to take the rope on board. Defts. 
relied on the terms of a notice, exhibited on 
the pierhead of the lock, to the effect that 
lightermen availing themselves of the 
facilities & assistance of defts.* servants 
must do so at their own risk, & upon the 
understanding that no liability whatsoever 
should attach to defts. or their servants for 
any injury from whatever cause arising to or 
by the craft or to or by any person on board 
thereof : — Held : the words of the above 
notice were primd facie adequate to exempt 
defts. from liability for the negligence of 
their servants, <& the fact that pltf. was 
compelled to regulate the barge according to 
the directions of the dockmaster was in no 
way inconsistent with the fact that he was in 
the circumstances “ availing himself of the 
facilities & assistance ” of defts., & did not 
deprive defts. of the exemption afforded by 
the notice. — Wickett v. Port op London 
Authority, [1929] 1 K. B. 216 ; 98 L. J. 
K. B. 222 ; 138 L. T.6G8. 


Part XXIII. — Pleasure Yachts. 


8732a. Survey by Lloyd’s Register — Liability of 
individual surveyor — Negligence.] — Pltf., who 
was the owner of a yacht, requested the 
society known as Lloyd’s Register to make a 
special survey of the yacht for classification. 
The society stipulated for freedom from lia- 
bility, <fc the survey was conducted by two of 
the society’s surveyors. Deft., who was one of 
these two surveyors, was responsible for the 
mainmast. The society certified that the 
yacht had been reported to be in a good & 
efficient state & that she had been classed as 
Al. In fitting out the yacht for sea pltf. 


Part XXV. — Requisition 

8733. Add. Annotation : — As to (2) Dlstd. Ensign 
Shipping Co. v. I. R. Comrs. (1928), 139 L. T. 
111 . 

8749. Add. Annotation : — Consd. Clan Line 
Steamers u. Board of Trade, [1928] 2 K. B. 
667. r 


found that the mainmast was rotten in places 
& wholly unfit for use, & he claimed damages 
from deft, for negligence & breach of duty : — 
Held : there was no privity of contract 
between pltf. & deft., & that independently 
of contract deft, owed to pltf. no duty of 
care or skill with regard to the survey, <fc 
therefore the action failed.- -H umphery v. 
Bowers (1929), 45 T. L. R. 297 ; 73 Sol. Jo. 
191 ; 34 Com. Cas. 189. 

Yacht broker — Business carried on by executor 
—Duty not to enter into competition.] — 
See Executors, No. 6977a, ante. 


of Ship by Government. 

8750. Add. Annotations : — Consd. Clan Line 
Steamers v. Board of Trade (1928), 140 h. T. 
33; The Clan Matheson, [1929] C. A. 
514. Refd. Ham S.S. Co. v. Board of Trade, 
[1928] 2 K. B. 634. 

8761. Add. Annotations : — Consd. Hain S.S. Co. 


PART XXII. SECT. 3. 

8731 1. Superintendent of mercantile 
'marine office — Jurisdiction — Claim, 
under Merchant Shipping ( International 
Labour Conventions) Act , 1925.] — Held : 
a claim under Merchant Shipping 
(International Labour Conventions) 
Act, 1925, s. 1 (1 ), is to be regarded as 
a claim for wages & not as a claim for 
indemnity. Sc is, accordingly, within 
the jurisdiction conferred upon a 
superintendent of the Board of Trade 
by Merchant Shipping Act, 1894. 
s. 387 (1) ; further, it Is not excluded 
from his Jurisdiction by the fact that 
lfc involves the determination of the 
question whether a ship has become a 
-Bruce v. Neish, [1935] S. C. 
500, — SOOT. 

PART XXV. SECT. 2. 

8746 L Amount of compensation — 
J.S. 


Interest. 1 — The Crown, in Apr. 1918, 
pursuant to Order in Council passed 
under War Measures Act, 1914, 
requisitioned reaps.' ship. The Ex- 
chequer Ct. of Canada fixed the com- 
pensation at 111,000 with interest 
thereon from date of requisition to 
date of Judgment. The Crown ap- 
pealed against the allowance of 
interest : — Held, : the allowance for 
interest should be set aside. The 
right to interest does not depend on 
the Income earning capacity of the 
property requisitioned. Where interest 
is allowed, it is on the ground of express 
or implied contract or by virtue of a 
statute ; Sc no such ground existed 
here. Interest was really asked for 
here as damages for detention of the 
compensation money pending the 
ascertainment of what was due ; Sc 
as such It could not be recovered. — 
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R. v. MaoKay, [1030) S. C. R. 130; 
1 D. L . R. 1005 ; revsg. in part , [1928] 
Ex. O. R. 149. — CAN. 


h j. Value at lime of requisition. ] 

— The S. was requisitioned by the 
Canadian Government in 1918. In 
1924 the claimant was notified of the 
release of the vessel. At that time 
she was lying partly submerged, at 
Kingston, a derelict hulk of no value, 
& claimant refused to take delivery 
thereof : — Held : on the faots, the 

a uestlon of hire disappeared, Sc that 
he controversy resumed itself into a 
question of compensation for the value 
of the vessel so appropriated, as at the 
date of the requisition thereof, & not 
for the profits that could have been 
made out of the vessel during the 
period of requisition. — Mackay v. R., 
[1928] Exch. 0. R. 149 ; on appeal. 
[1930] S, C. R. 130. — CAN. 
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Oases 8761— 8788. English and Empire Digest Supplement. 


v. Board of Trade, [1028] 2 K. B. 534. Reid. 
Clan Line Steamers v. Board of Trade, 
The Clan Matheson, [1929] A. C. 514. 

8753. Add, Annotations : — Consd Clan Line 

Steamers v, Board of Trade, The Clan 
Matheson, [1929] A. 0. 514 ; Hain S.S. Co. 
v. Board of Trade, [1928] 2 K. B. 534. 

8754. Add , Annotation : — Held. Clan Line Steamers 
v, Board of Trade (1928), 97 L. J. K. B. 735. 

8755. Add, Annotations: — As to (1) Consd. Clan 
Line Steamers v. Board of Trade, [1928] 
2 K. B. 657. Refd. Hain S.S. Co. v. Board 
of Trade, [1928] 2 K. B. 534. As to 
(2) Apld. Board of Trade v. Hain S.S. Co., 
[1929] A. C. 534. Consd. Clan Line Steamers 
v. Board of Trade, The Clan Matheson, [1929] 
A. C. 514. 

8755a. .] — The C. M. was re' 

quisitioned on behalf of the Crown in 1917 
by a charterpartv, which" provided that the 
Crown should not be liable for marine risks, 
but should be liable for “ all consequences, 
of hostilities or warlike operations.” Whilst 
so requisitioned, the C, M, sailed from Nev^ 
York in convoy, destined for Nantes, then 
a war base, but also an ordinary commercial 
port, with a cargo, 84 per cent, of which 
in weight was for the civil commissariat, & 
' 10 per cent, in weight was for war purposes. 

She was the third ship ii; the second column 
from the port hand in the convoy, another 
vessel, the XV, F., which admittedly was at 
all material times engaged upon & carrying 
out a warlike operation, being in the corre- 
sponding position on the port column. 
While the convoy was proceeding at night 
without lights the steering-gear of the C, M. 
suddenly broke down, she sheered seven points 
off her course & came across the bows of the 
XV. F. t by which she was struck & sunk. 
There was no negligence on the part of those 
on board the C, M. : — Held: (1) the 
arbitrator was entitled to find that the 
C, M. was at no material time engaged, 
upon or carrying out a warlike operation, 
notwithstanding a portion of her cargo 
consisted of war material ; (2) the loss of 

the C, M. was not the consequence of a war- 
like operation, inasmuch as the dominant & 
direct cause of the loss was the break-down 
of her steering-gear & her sheering off her 


course. — Clan Line Steamers, Ltd. v. 
Board op Trade, The Clan Matheson, 
[1929] A. 0. 514 ; 98 L. J. K. B. 408 ; 141 

L. T. 275 ; 45 T. L. R. 408 ; 35 Com. Cas. 

15 ; 18 Asp. M. L. 0. 1, H. L. 

Add. Annotations: — As to (2)Dlstd. Board of 
Trade v. Hain S.S. Co., [1929] A. C. 534. 
Generally , Refd. Lazard Bros. & Co. v. Brooks 
(1932), 37 Com. Cas. 224. 

8760. Add. Citations [1928] 2 K. B. 534 ; 139 

L. T. 500 ; 34 Com. Cas. 1 ; 17 Asp. 

M. L. C. 620, C. A. ,* affd. sub nom. Board op 
Trade v. Hain S.S. Co., [1929] A. C. 534 ; 
98 L. J. K. B. 025; 141 L. T. 436; 46 
T. L. R. 550 ; 35 Com. Cas. 29 ; 18 Asp. 
M. L. 0. 15, H. L. 

Add. Annotation : — As to (2) Apld. Clan Line 
Steamers v. Board of Trade, The Clan 
Matheson, [1929] A. C. 514. 

8763a. Spontaneous combustion — Use as 

submarine tender. J — The Admiralty requisi- 
tioned reaps.’ steamer on the terms of charter- 
party T.99, by which the Admiralty under- 
took the risk of damage from “ all conse- 
quences of hostilities or warlike operations,” 
& which provided that if the working of the 
steamer was suspended owing to deficiency 
of men & stores, breakdown of machinery, or 
any other cause, the hire shoujd cease until 
the steamer was again ready for service. 
The vessel was loaded with steam coal at 
Cardiff & dispatched with it to Malta. The 
coal was not discharged at Malta, but petrol 
& other stores were put on board & the naval 
authorities sent the vessel to Tenedos & 
used her there as a submarine tender. After 
about four months at Tenedos the cargo 
took fire by spontaneons combustion, & the 
vessel was damaged & had to be sent back to 
Malta : — Held : the risk was a consequence 
of hostilities or warlike operations as the 
vessel had become part of a combatant fleet, 
& the cesser clause had no application to a 
case where the suspension of working was 
due to injury which was the result of com- 
pulsory orders. — Hindustan S.S. Co. v. 
Admiralty Comrs. (1921), 37 T. L. R. 856. 

8764. Add. Annotation : — Refd. Dreyfus (Louis) 
& Co. v. National S.S. Co., [1935] 2 K. B. 
313. 


Part XXVI. — The Trinity Masters. 


8788. Add. Annotations : — As 
Otranto, [1930] P. 110 ; 


to (1) Refd. The 
Hall v. British Oil 


& Cake Mills (1930), 23 B. W. C. C. 529. 
As to (2) Apld. The Tovarisch, [J930] P. 1. 
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SMALL HOLDINGS, SMALL DWELLINGS AND 

ALLOTMENTS. 

Part III. — Allotments. 

After this case add : — Exemption from rates.] — See Local Government Act, 1929 (c. 17), s. 67. 


PART I. SECT. 6. 
sa. Agreement to quit before expiry of 
lease — Subsequent demand for renewal — 
Small Landholders ( Scotland ) Act, 1911, 
g. 32.]— A statutory small tenant, under 
a lease terminating 1 at Whit Sunday, 
X 1)29, entered into an agreement with 
his landlord to quit the holding at 


Martinmas 1926, the landlord under- 
taking to buy the straw produced at 
the threshing of that year’s crop, & 
to pay certain compensations. On the 
fulth of the agreement the landlord 
advertised the farm for sale with entry 
at Martinmas 1926, & the term was 
sold. The tenant, who knew of these 


refused to remove when 

__ie term arrived, & some days later 
took up the position that he was 
entitled to a renewal of his lease under 
above sect. (4 ) : — 11 eld : abovo sect, 
did not apply to the circumstances of 
the case.— Ciieyne v . Paterson, 11920] 
8. C. (Ct. of SesB.) 119.— SCOT. 


l 
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English and Empire Digest Supplement. 


SOLICITORS. 

Note : — See, now, Solicitors Act, 1932 (c. 37) ; Solicitors Act, 1933 (c. 24). 


Part II. — Admission and Registration. 


6. Add. Annotation : — Reid. Edwards v. A.-G. for 
Canada (1929), 46 T. L. R. 4. 


9a. 


Company as solicitor — Whether permissible.] 

— Law Society v. United Service Bureau, 
Ltd., No. 4725a, post . 


Part III. — Rights and 

821a. County court — Exercising bankruptcy Juris- 
diction — Without signing court roll.] — A pro- 
perly qualified solr. of the Supreme Ct. has 
a statutory right to practise in a county ct. 
in the exercise of its bkpcy. jurisdiction, & 
to recover his costs for so doing, although he 
has not signed the roll of solrs. in that county 
ct.—zRe Debtor (No. 29 op 1931), [1934] Ch. 
280 ; 103 L. J. Ch. 130 ; 150 L. T. 126 ; 50 


Privileges of Solicitors. 

T. L. R. 38 ; [1933] B. & C. R. 138, C. A. 

331. Add. Annotation : — Consd. Re Debtor (No. 29 
of 1931), [1934] Ch. 280. 

334. Add. Annotation : — Refd. Re Debtor (No. 29 
of 1931), [1934] Oh. 280. 

335. Add. Annotation : — Refd. Re Debtor, Peti- 
tioning Creditor v. Debtor (No. 29 of 1931) 
(1933), 102 L. J. Ch. 348. 


Part IV. — Solicitor and Client. 

414. Add. Annotation : — Consd. Warmingtons v. I 415. Add. Annotation : — Consd. Warmingtons v. 
McMurray, [1937] 1 All E. it. 602. | McMurray, [1936] 2 All E. R. 745! 


PART I. 

sa. Jurisdiction of Benchers.] — Held: 
pltf. was entitled to have his name 
restored to the rolls. The benchers’ 
order striking it off was null 8c void. 
Under the Legal Profession Act, 

R. S. A., 1922, such an order could be 
made only after investigation Sc recom- 
mendation by the discipline committee, 
which never took place. The fact 
that the official diseipline committee 
comprised all the benchers who 
eventually received & adopted the 
recommendation of the special com- 
mittee, could not. even apart from the 
fact that those benchers adopting it 
had made no investigation of their 
own, overcome the statutory require- 
ment of the acting by the discipline 
committee as a distinctive body. — 
Harris v. Law Society of Alberta, 
[19301 S. O. R. 88 : I D. L. R. 401 ; 

5 F. L. J. (Can.) 227.— CAN. 

PART II. SECT. 2, SUB-SECT. 1. 

»x. Effect of alteration of law — On 
right to admission. 1 — Appot. on July 30, 
1930, entered into written articles with 
an attorney who had not been in 
practice for seven years. On Aug. 1. 
1930, R. S. C.. Ord. 32, r. 53. was 
repealed & a new rule was substituted 
whioh provided that no attorney who 
had not practised in Natal for at least 
seven years should be entitlod to take 
under articles any oandidate attorney. 
Appct. applied for admission as a 
candidate attorney Sc the application 
was opposed by the Law Society : — 
Held : granting the application, by 
entering into the articles prior to the 
repeal of r. 53 appct. had acquired a 
right which -was preserved to him by 
soot. 13 of Aot 6, 1910. — Ex p. Ds 
Souza (1930), 51 N. L. R. 221.— 

S. AF. 

PART II. SECT. 2, SUB-SECT. 5. 

am. Absence during illness — Ad- 
ditional service.] — The Rules of the 
Counoil of Legal Education provided 
that an articled clerk may serve under 
special provisions In the articles for 
Buck term as is necessary to oomplete 
the full term of servioe required by 
the rules, where he has been absent 
from the service for a period not 


exceeding thirty days in each year 
with the consent of the person to whom 
he Is bound. An articled clerk, whose 
articles contained suoh special pro- 
visions & whose required term of ser- 
vice was four years, was absent from 
service during the fourth year for 
114 days owing to illness. Under the 
special provisions in the articles he 
served for an additional period of thirty 
days, whioh ended on Apr. 16. He 
continued to serve the master, & on 
June 27 entered into supplementary 
articles for a further period of eighty - 
four days : — Held : the clerk’s servioe 
did not comply with the requirements 
as to servioe under articles, & a special 
order that his service had been sufficient 
should be refused. — Ex p. Ahern, 
[1931 ] V. L. R. 292 ; Argus L. R. 246. 
— AUS. 

PART II. SECT. 2, SUB-SECT. 7. 

sq. Jewish clerk absent on Sabbath. ] — 
An articled clerk of Jewish religion 
was absent from his master’s office on 
Saturday mornings, because his religion 
did not permit him to work on the 
Sabbath. He served an extra period 
under his articles sufficient to make up 
the number of half days on which ho 
had been absent : — Held : his period 
of service was sufficient for a certifi- 
cate. — Re Goldenberg (1938), 44 

A. L. R. 248.— AUS. 

PART II. SECT. 5. 

179 i. When application granted — 
Solicitor called to the Bar — Appointed to 
judicial office — Office abolished.] — A 
solr., admitted in 1894, was struck oil 
the roll at his own request in 1900 In 
order to be called to the Irish Bar. He 
was called to the Bar in the latter year. 
In 1918 he became a judge of the 
Chanoery Div. of the then High Ct. in 
Ireland, Sc later In the same year a 
Lord Justice of the then Ct. of Appeal 
In Ireland. He held the latter office 
until 1924, when, following the change 
of government in Ireland, the offloe 
was abolished. Subsequently he was 
called to the English Bar, but, owing 
to illness, was compelled to abandon 
his practloe. He was then disbarred 
both in Ireland Sc in England at his 

2 


own request, with a view to his being 
readmitted a solr. in the Irish Free 
State. He now applied to be so re- 
admitted. The Incorporated Law 
Society did not oppose the application : 
— Held : the application be granted 
having regard to the special circum- 
stances or the case, viz., that appct. 
did not retire from his judicial office 
voluntary, but owing to Its abolition : 
that as a solr. he would not be an 
officer of, or practise in, any ct. in 
whioh he sat as a Judge ; that upwards 
of five years had elapsed sinoe he had 
ceased to hold ludicial offloe, & during 
the greater part of that time he had 
lived out of Ireland ; & that the reason 
for the application was the state of hie 
health, which required active occupa- 
tion, this motive displacing the idea 
of any improper or oorrapt considera 
tion behind the application. Appct. 
was, however, required to give an 
undertaking that he would not seek 
personal audience in any of the ots. — 
He Solicitors Act & Sir Jambs 
O’Connor, [1930] I. R. 623. — IR. 


PART IV. SECT. 1. SUB-SECT. 1. 


380 II. .] — It is the duty of a 

solr. to obtain a written authority 
from his client before he commences 
suit. — Sale Sc Bale v . McMillan, 
[1931] 4 D. L. R. 203 ; O. R. 418 ; 
revsd. on other grounds. M 932) 2 D. L. R. 
345 : S. C. R. 543.— CAN. 


380 Hi. .] — Although a retainer 

should be In writing, it is* sufficiently 
established when a firm is engaged 
by a co. under a resolution of 
the board of directors. — Andrews, 
Andrews Sc McBride v. Two-in-One 
Gold Mines, Ltd., [1937] 2 D. L. R. 
709 ; O. R. 482.— CAN. 


PART IV. SECT. SUB-SECT 3. 


p I. Denial by client .) — Where 

on the taxation of a solr.’s bill of costs 
the retainer of the solr. is denied by 
the client the onus is on the solr. to 
prove the retainer. — Barker v. Skrinb 
(No. 2), [1836] 1 W. W. R. 431 ; 1 
D. L. R. 544 ; 50 B. C. R. 898.— CAN. 


t i. .] — Where a solr. 

has undertaken legal business without 
a written retainer. Sc afterwards has 



VoL XTJI. — Solicitors. Oases 449a — 711. 


449s. — - — -•] — Deft, had embarked upon a 

variety of investments & transactions which 
were likely to result in serious losses. She 
retained pltfs. generally to prosecute all such 
actions & proceedings as might be necessary to 
get her out of her difficulties. Having success- 
fully prosecuted several matters pltfs. delivered 
a bill of costs. Deft., while offering to meet 
all disbursements in arbn. proceedings which 
were then being prosecuted on her behalf, 
intimated that she could not pay anything 
further. Pltfs. then discharged themselves 
from their retainer & delivered a second bill & 
brought this action upon both bills : — Held : 
this was not a case of a solr. retained to 
prosecute an action & no question of entire 
contract arose. The retainer here was one 
to prosecute a variety of matters & in such a 
case it was not reasonable that a solr. should 
engage himself for an indefinite time without 
payment. In this case the solr. could upon 
reasonable notice cease to act & sue for his 
costs. — W akbongtons v. MoMurray^ [1937] 
1 All E. R. 562 ; 53 T. L. R. 395 ; 81 Sol. Jo. 
178, C. A. 

483a. Change by Official Solicitor — Substitution of 
Official Solicitor for solicitor on record.] — 

The Official Solr., on appointment to defend 
an action in place of a deceased deft., gave 
notice of change of solrs. & substituted 
his name for that of the solrs. on the record 
as acting for the deceased deft., who were also 
the solrs. of deceased’s insurance co. On 
summons for directions issued by pltf., 
counsel for the solrs. moved the learned judge 
to order that the Official Solr. should leave the 
control of the defence in the hands of the 
said solrs., & that they should remain on the 
record, & that the notice of change of solrs. 
should be removed from the file. The 
learned judge accordingly varied in this sense 
his original order appointing the Official Solr. 
to represent deceased deft. The Official 
Solr. appealed : — Held : as the Official Solr. 
had the same right as any other litigant to 
choose who should be his solr., & was entitled 


to act for himself, he was entitled to control 
the defence of himself as representative of 
deceased deft. & the change of solr. on the 
record was properly made, & the learned 
judge had no jurisdiction to make the varia- 
tion complained of. — Watts v. Official 
Solicitor, [1936] 1 All E. R. 249 ; 80 Sol. 
Jo. 204, C. A. 

Annotation : — Expld. Pratt v. London Passenger Transport 
Board, Green v. Vandekar, [1937] 1 All E. B. 473. 

626a. Solicitor acting under court.] — The owner 
of land involved in litigation in Chancery, 
held not liable for the acts of a person acting 
as her attorney in the ct., & of his own 
motion, under, as he supposed, its authority, 
but not being her general attorney, & with- 
out her privity or actual authority in the 
particular matter. — Oxenham v. Collins 
(1860), 2 F. & F. 172, N. P. 

Annotation : — Reid. Oxenham v. Smythe (1860), 2 F. & F. 
220 . 

699. Add. Annotation : — Retd. Re Lloyds Bank, 
Ltd., Bomze & Lederman v. Bomze, [1931] 
1 Ch. 289. 

700. Add. Annotation : — Refd. Lancashire Loans, 
Ltd. v. Black, [1934] 1 K. B. 380. 

701. Add. Annotation : — Refd. Lancashire Loans, 
Ltd. v. Black, [1934] 1 K. B. 380. 

711. Add the following paragraph : — 

The ct. will allow a client to institute pro- 
ceedings against a solr. within a reasonable 
number of years after the connection of 
solr. & client has ceased. A solr. took an 
assignment of some leasehold property from 
his client in 1810 ; their connection deter- 
mined a few months afterwards. In 1828, 
the client filed a bill against the solr., insisting 
that the assignment was intended to be a 
mtge., & not a sale. The bill was dismissed 
by the Master of the Rolls in 1830 ; a petition 
of appeal was presented in 1840. The client 
has raised the question by some letters in 
1811 : — Held: after so long a time bad 
elapsed, the ct. would not assist him in such 
a claim. 


a dispute with the cllont as to the 
authority conferred thereby, Sc there 
is nothin? but assertion against 
assertion, the ct. must accept the 
client's denial as against the affirma- 
tion of the solr. — E colks v>. Russell, 
[1928] 8 W. W. R. 765; affd., [1929] 3 
D. L. R. 32; 2 W. W. 143.— CAN. 


t 11. .] — A solr. may 

prove the fact of his retainer by a 
client without the production of a 
written retainer, but if the only 
evidence as to retainer is on affidavit. 
Sc consists merely of assertion & 
counter-assertion , the solr. falls to 
prove the retainer. — M urphy v. Lies- 
field (1930), V. L. R. 142; Argos 
L. R. 94. — Abs. 


PART IV. SECT. 1, SUB-SECT. 4.— E. 

•g. AU plaintiffs must concur .] — 
E. jB. role 296 does not entitle one of 
two or more pltfs. to take out a 
prcscipe order changing his solr., 
leaving the original solrs. on the record 
to represent the remaining pltf. or 
pltfs. Said rule can be made use of 
only where ail pltfs. concur, Sc if there 
are any circumstances where one pltf. 
requires to have separate representa- 
tion, be It temporary or permanent, 
then a special application should be 
made. If there develops any conflict 
of interest or division of opinion 
between oo -pltfs., then one of them 
oaa apply to be given the sole conduct 
of the oauee. The roles contemplate 
only one place or address where the 


papers shall be served on the solrs. 
who Institute an action for two or 
more pltfs. — M cLeod v. Winnipeg 
Supply Sc Fuel Co., Ltd., [1934] 2 
W. W. R. 385 ; 42 Man. L. R. 133- 
CAN. 


PART IV. SECT. 1, SUB-SECT. 7.— F. 

sy. Joint retainer — Denial of liability 
— “ Reasonably necessary services .'’] — 
Northern Life Ass'ce Co. of Canada 
a. McMaster, rift28) 3 D. L. R. 497 ; 
[1928] S. C. R. 512 ; affa. S. C. sub nom. 
Re Solicitors, 33 O. W. N. 175.— CAN. 

sz* Whether permissible — Separate 
defences — No conflict of interest .) — 
W here there Is no conflict of interest 
between co-defts, jbo far as tbe action 
is concerned, there is no reason why 
a solr. who had acted as solr. for one 
of them prior to the action & with 
respect to it should not act as the 
other's solr. Sc oounsel in the action, 
even though they put In separate 
defences. — Waddell v . Gray -Camp- 
bell, Ltd. Sc Sc arrow, [1929] 3 
D. L. R. 488 ; 2 W. W. R. 113: 23 
S. L. R. 527 irevsff., [1929] 2 D. L. R. 
362 ; 1 W. Vf. R. 241— CAN. 


PART IV. SECT. 2, SUB-SECT. 2.— 
A. (c). 

t i. Liability of solicitor. ] — 

Moran e. Schermerhorn (1858), 2 
P. R. 261— CAN. 


PART IV. SECT. 2, SUB-SECT. 2.— 
B. (d). 

•a. Submission io judgment. ] — Dubuc 

3 


t?. Majihton Coupn., [1928] 1 D. L. R. 
225 ; [1927] S. C. R. 526.— CAN. 

PART IV. SECT. 8, SUB-SECT. 1. 

676 ill. .] — A transaction be- 
tween solr. & client, in which the solr. 
takes a benefit, cannot bo supported 
unless the solr. has taken care that 
his client is fully acquainted with the 
facts Sc properly advised upon them. 
Sc the onus of proving this is upon the 
solr. 

Where the solr. for a loan co. had 
benefited from a loan made by the 
oo. to B., by receiving out of the pro- 
ceeds of the loan payment of certain 
mtges. from B. to the solr. Sc certain 
commissions & fees in connection with 
said mtges : — Held : under the cir- 
cumstances of the case, the solr. must be 
held to have been guilty of a breach 
of duty to the oo. 8c he was liable to 
it for loss suffered through the trans- 
action. — Biggs v. London Loan Sc 
Savings Co. of Canada. London 
Loan Sc Savings Co. of Canada v . 
Briokenden, [1933] S. O. R. 257 ; 3 
D. L. R. 161.— CAN. 

PART IV. SECT. 8, SUB-SECT. 8.— B. 

r f. .] — The same considerations 

which apply to a purchase by a solr. 
from his client apply also to a sale by 
a solr. to his client ; Sc the obligations 
of a clerk In the service of a solr., to 
whom the solr. has delegated a matter, 
or to whom the solr.'s client goes direct, 
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784. Add , Annotation : — Reid. Davie v. Symons, 
[1934] Oh. 442. 

818. Add. Citation :—affd. (1929), 45 T. L. R. 
264, C. A. 

004a. .] — Luck v. Meyler (1928), 72 

Sol. Jo. 337. 

962. Add. Annotation : — Reid. Groom v. Crocker, 
L1939] 1 K. B. 194. 

062a. Exchange of lands.] — Bartter v. Gambrill 
(1932), 76 Sol. Jo. 868. 

062b. Failure to register club.] — Pltfs. were 
officers of the New Atlantic Club, which 
desired to move into premises formerly 
occupied by the Danesbury Club, which had 
been dissolved. Pltfs. retained deft, as their 
solr. ( inter alia ) to arrange for the transfer of 
the registration of the New Atlantic Club. 
Deft, sent the necessary documents to 
the justices’ clerk who refused the registra- 
tion on the ground that the Danesbury Club 
was on the register as of that address, but 
the papers were left at the clerk’s office. It 
was found as a fact that deft, never notified 
pltfs. of this refusal, & the New Atlantic Club 
* moved into their new premises. The police 
raided the club & pltfs. were prosecuted & fined 
, for supplying drink at an unregistered club. 
In an action for damages for negligence, deft, 
denied negligence & contended that even if 
he was negligent the damage to pltfs. resulted 
not from his negligence, but from a decision 
of the magistrates which was wrong in law : — 
Held : deft, was negligent in not notifying 
pltfs. of the clerk’s refusal to accept registra- 
tion of the New Atlantic Club at their new 
premises ; notwithstanding that the clerk’s 
duty was purely ministerial & that he could 
not decide whether the club should or should 
not be registered, the leaving of the registra- 
tion papers was not sufficient to register the 
club, & the convictions were right ; in con- 
sidering the damages recoverable no reduction 
should be made because the fines have been 
paid out of club funds. — Ashton v . Wain- 
wrighit, [1936] 1 All E. R. 805 ; 154 L. T. 
399 ; 100 J. P. 195 ; 52 T. L. R. 372 ; 80 
Sol. Jo. 346 ; 84 L. G. R. 193. 

985. Add. Annotation : — Apld. Baxter v. Gapp Sc 
Co., [1939] 2 K. B. 271. 

1027. Add. Annotation : — Reid. Groom v. Crocker, 
[1939] 1 K. B. 194. 

1035a. Liability ol solicitor of Insurance company 
to insured.] — Pltf. took out with an insur- 
ance co. a motor insurance policy containing 
a clause that pltf. would not incur any 
expense whether in respect of litigation or 


otherwise or make any payment, settlement, 
arrangement, or admission of liability for 
which the co. might be liable under the policy 
without the written authority of the co., & 
that the co. should have absolute conduct & 
control of all or any proceedings against pltf. 
Pltf.’s car was run into by a motor lorry, the 
collision being caused solely by the negligence 
of the lorry driver. A passenger in pltf.’s 
car was seriously injured, & issued a writ 
against the owners of the lorry & also, at 
their request, against pltf. The latter 
informed the insurance co., & left the matter 
in its hands, as he was bound to do under the 
policy. The co. sent the papers to the solrs., 
who entered an appearance to the writ & 
acted in the conduct of the defence. Neither 
the co. nor the solrs. ever at any time com- 
municated with pltf. in any way, & eventually 
the solrs. delivered a defence on behalf of 
pltf. admitting that the accident was caused 
solely by his negligence & wrote a letter to this 
effect to the solrs. opposing them. Having 
accidentally found out what was happening, 

* pltf. protested to the local agent of the 
insurance co., to which agent the latter 
wrote : “If we had repudiated liability we 
ran a very serious risk of the ct. holding a 
different view.” At the trial of that action, 
judgment was entered against the present 
pltf. for £1,124 12s. 10d., damages & costs, 
which sums were at once discharged by the 
insurance co. Pltf. then claimed damages 
against solrs. & insurance co. for breach of 
duty, negligence & libel: — Held: (1) the 
terms of the policy clearly entitled the 
insurers to nominate a solr. to act in the 
conduct of the proceedings ; (2) such solr. 
was bound to act bond fide in the common 
interest of the insurers & the insured, &, upon 
the facts, he had not done so ; (3) the dam- 
ages for breach of duty were only nominal, 
since the sums recovered in the action were at 
once paid by the insurance co. Pltf. could 
only sue the solrs. in contract & had no cause 
of action against them in tort ; (4) assuming 
that the occasion upon which the letter 
admitting negligence was written was a 
privileged one, there was evidence of malice. 
— Groom v . OrocKer, [1939] 1 K. B. 194 ; 
[1938] 2 All E. R. 394 ; 108 L. J. K. B. 296 ; 
158 L. T. 477 ; 54 T. L. R. 861 ; 82 Sol. Jo. 
374, C. A. 

1062a. Fine & costs — Failure to register club.] — 

Ashton v . Wainwright, No. 962b, ante. 

1067a. Failure to issue writ — Action barred by 
Fatal Accidents Act — Defendant man of 
straw.] — Clayton v . Kearsey (1935), 79 
Sol. Jo. 180. 


are no leap in the matter upon which 
the clerk proceeds than are the obliga- 
tions of the solr. himself. In such 
circumstances the solr.** clerk will 
stand in a -fiduciary relation to the 
client., although there be no privity of 
oontract between himself <£ such client : 
& before selling his own property to fch^ 
client he will De bouna to mako full 
disclosure to such client of his interest 
in such property. — Blair v . Martin, 
[1928] N. Z. L. R. 225.— N.Z. 

PART IV. SECT. 4, SUB-SECT. 2.— 

c. (b). 

•d. General rule .) — It is not part of 
the ordinary duty of a solr. to act as 
valuer or adviser upon investments; 


but, if consulted as to the wisdom of 
an investment, It Is his duty to disclose 
any relevant facts within his know- 
ledge, & to explain what inquiries 
should properly be made. — Polking - 
horns v. Holland, [1934] S. A. S. R. 
475 ; 51 0. L. R. 143; 40 Argus 

L. R. 353 ; 8 A. L. J. 140.— AUS. 

o I. .] — Where a solr. 

acting for both parties in the matter 
of a loan on mtge. did not disclose in 
either the application for the loan or 
the oertifio&te of title the existence of 
two mtgea. in which he was personally 
interested : — Held : he had been 
guilty of a breach of dnty as solr. for 
the mtgee., & It would equally have 
been a breach of duty if he had been 


employed only in making* the certifi- 
cate of title. The damages to which 
the mtgee. was held to be entitled 
was the balance owing on the mtge. 
allowing credit for payments made 
by the mtgor. & for a bonus received 
by the mtgee., the solr. on pay- 
ment of such balance to be given 
an assignment of the mtge., or. if the 
properties should be sold at the dis- 
cretion of the mtgee., the latter to have 
judgment against the solr. for the 
deficienoy. The claim of the mtgee. 
against the solr. was held not to be 
assignable. — London Loan & Savings 
Go. or Canada v. Briokkndkn, [1934] 
2 W. W. R. 545 ; SD.LB. 465.— 
CAN. 
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1096. Add . .Annofafion : — Refd. ite Lloyds Bank, 
Ltd., Bomze & Lederman v. Bomze, [1931] 1 
Ch. 289. J 


1103. Add. Annotations : — Refd. Slingsby v. Dis- 
trict Bank. Ltd. (1931), 48 tTL. R. 114; 
Algemeene Bankvereeniging v. Langton 
(1935), 40 Com. Cas. 247. 


Part V. — Solicitor as Trustee, Receiver, or Executor 


1144. Add . Annotation : — Consd. Be Gertzenstein, 
Ltd., [1936] 3 All E. R. 341. 

1146. Add. Annotation : — Refd. Re Gates, Arnold 
v. Gates, [1933] Ch. 913. 

1148a. .] — In the absence of an express 

power in the instrument creating the trust 
for a solr.-trustee to charge, a solr.-trustee 
who employs the firm of solrs. of which he 
is himself a partner to act for him in the 
conduct of an action to administer the trust 
estate, is in no better position than a solr.- 
trustee who acts as his own solr., &, on 
taxation of his costs, will not be allowed 
profit costs, even though there be an agree- 
ment that the solr.-trustee shall have no 
share in profit costs. — Re Gates, Arnold v. 
Gates, [1933] Ch. 913 ; 102 L. J. Ch. 309; 
149 L. T. 521. 

Annotation: — Apprvd. Re Hill, Claremont v. Hill, [1934] 
Ch. 623. 

1148b. .] — A solr. who was a trustee 

under an instrument which gave no power to 
a solr.-trustee to charge profit costs for work 
done in connection with the trust, took out 
an originating summons for the determina- 
tion of certain questions in connection with 
the trust. The solr.-trustee was a partner 


in a firm of solrs., & had before this transaction 
arranged with his partners that he should do 
only a limited amount of work in connection 
with the partnership & should receive a 
salary of £600 a year out of the profits of the 
firm, that amount being only a small portion 
of their profits. The solr.-trustee employed 
his firm to do the legal work in connection 
with the trust, the work being done by a 
partner who was not a trustee. In taxing the 
solr. -trustee’s bill of costs the taxing master 
disallowed all his profit costs & allowed only 
out-of-pocket disbursements, on the ground 
that he had employed his firm to do the work : 
— Held : inasmuch as the solr.-trustee derived 
some benefit from the profits of the partner- 
ship, although limited in amount, he was not 
entitled to employ the firm in which he was 
a partner to do work in connection with the 
trust for which profit costs could bo charged. 
— Re Hill, Claremont v. Hill, [1934] Ch. 
623; 103 L. J. Ch. 289; 151 L. T. 410; 
50 T. L. It. 487 ; 78 Sol. Jo. 440, C. A. 

1151. Add. Annotations : — Consd. Re Gates, Arnold 
v. Gates, [1933] Ch. 913 : Re Hill’s Trusts, 
Claremont v. Hill, [1934] Ch. 023. 


Part VI. — Remuneration 

1203. After this case add : — 

Tender of debt without costs — Before action 
brought.] — See Bankers, Vol. III., p. 200, 

No. 453 ; Contract, Vol. XII., p. 327, 
Nos. 2720, 2721. 

1207. Add. Annotation : — As to (1) Consd. Re 
Debtor, [1929] 2 Ch. 140. 

1228a. Agreement to give security.] — By 

Attorneys’ & Solrs.* Act, 1870 (c. 28), s. 4, 
amended by Solrs. Remuneration Act, 1881 


of Solicitors — Costs. 

(c. 44), ss. 2, 8, a solr. may make an agree- 
ment in writing with his client respecting 
the amount & manner of payment for the 
whole or any part of any past or future 
services, fees, charges, or disbursements in 
respect of contentious business done or to be 
done by the solr. either by a gross sum or by 
commission or percentage, or by salary or 
otherwise, & either at the same or at a greater 
or at a less rate as or than the rate at which 


PART V. SECT. 1, SUB-SECT. 2.— A. 

•p. Under Trustee Act , R. S. S., 
1930.] — In sect. 76 of Trustee Act, 
R.S.S., 1930, which provides that the 
allowance to a solicitor-trustee is to be 
increased by Buch amount as may be 
deemed fair Sc reasonable in respect to 
professional services rendered by him 
to the estate, the allowance referred to 
is the allowance to a trustee for his 
care, etc.. Sc time, which is provided 
for by sects. 72-74 of the Act. — 
Re MacDonald Estate, [1933] 1 
W. W. R. 421 ; 41 Man. L. R. 417.— 
CAN. 

PART VI. SECT. 1. 

• L .1 — Where there is no tariff 

of costs which can be applied to 
charges for business done by a solr.. & 
there is no specific contract between 
the solr. Sc his client, the general 
custom Sc practice of solrs. is to be 
the guide, if such custom or practice 
exists ; if there is no custom, the value 
of the servioos rendered is to be 
estimated on a quantum meruit . — Re 


Royal Bank or Canada v. Mars 
(N o. 3), Re McLean & Cook, [1931] 
1 W. W. R. 138 ; 25 S. L. R. 225.— 
CAN. 


e ii. .] — McLean r. Cook, [1931] 

4 D. L. R. 904.— CAN. 

h 1. Right to charge commission — 
Validity of Order.) — Ord. 65, r. 29, of 
the Supreme Court Rules, which pro- 
vides that, “ In the absence of special 
agreement a solr. shall be entitled to 
charge his client a commission In lieu 
of costs on the collection of accounts 
or claims according to the following 
scale , . . ” : — Held : valid & given 
effect to in the present action. — Corn* 
wall Sc Archibald v . Doyle Con- 
TRAChTNQ Co., Ltd., [1932] 1 

W. W, R. 8 ; 45 B. C. R. 81.— CAN. 


r i. .] — Whore a 

collusive settlement between the parties 
to an action has the effect of depriving 
the solr. of one of them of his uen for 
costs, the opposite party will be made 
to pay them. The intent to defraud 
the solr. may be inferred from the 
actions of the parties. — O bibrk v . 


5 


Bifrost Rural Municipality Sc 
Coleman (No. 2), [1931] 1 W. W. R. 
359 ; 2 D. L. R. 476 ; 39 Man. L. R. 
357.— CAN, 

r ii. .J — The rule that 

a collusive settlement between the 
parties to an action will not be per* 
mitted to deprive a solr. of his lien for 
costs, is applicable to the case where 
the action was one for damages which 
had not ripened Into judgment. — 
Ponber v. A. R. McDiarmtd Co., Ltd., 
Sc Foster Sc MoQuarrie, [1931] t 
W. W. R. 362 ; 2 D. L. R. 598 ; 39 
Man. L. R. 360.— CAN. 

ff I. No contract to do work at 

sum named, h— The solrs. rendered to a 
client a bill of costA amounting to 
•750 for sendees In drawing a will for 
the client. Upon taxation the taxing 
officer allowed the amount charged : — 
Held : there was no agreement as to 
the amount Sc no obligations upon the 
solrs. to state to the client during the 
course of preparation that their 
original rough estimate of the pro- 
bable amount of their bill, before they 
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he would otherwise be entitled to be re- 
munerated : Provided that the amount 
payable under the agreement shall not be 
received by the solr. until the agreement has 
been examined & allowed by a Taxing 
Master : — Held : this section does not apply 
to an agreement by a client to give his solr. 
security, whether by way of a charge upon 
or an assignment of part of a fund to be 
received by the solr. for the amount of costs 
to which upon taxation the solr. may be 
found to be entitled ; but an agreement to 
that effect may be made orally & without any 
writing between solr. & client. — Jonesco v. 
Evening Standard Co., Ltd., Be Under- 
taking by Wingfields, Halsb & Trustram, 
£1932] 2 K. B. 340 ; .101 L. J. K. B. 447 ; 147 
L. T. 49, C. A. 

1275. Add. Annotation : — Refd. Ward v. British 
Oak Insurance Co,, [1931] 2 K. B. 037. 

1374. Add. Annotation : — Refd. Alexander v. Ray- 
son, [1930] 1 K. B. 109. 

1391a. To what court appeal lies — Divisional 
Court — Not 44 matter of practice & procedure ” 
within Supreme Court of Judicature (Consolida- 
tion) Act, 1925 (c. 49), s. 31 (3).]— Resps., a 
firm of solrs., acted for applt. in defending 
him in criminal proceedings before magis- 
trates & at the assizes. Applt. was found 
* guilty & sentenced to imprisonment. In 
respect of those proceedings resps. delivered 
their bill of costs in summary form to applt. ’s 
attorney, who paid it. A few years later 
applt. took out an originating summons 
under Solicitors Act, 1843 (c. 73), asking for 
delivery of a detailed bill of costs. The 
master made an order for its delivery. The 


judge at chambers set aside the master's 
order, but gave leave to appeal: — Held: 
the appeal did not relate to a matter of 
practice & procedure within above sub-sect., 
& therefore that the appeal lay not to the 
Ct. of Appeal but to the Div. Ct. — Be 
Withers & Co., [1930] 2 K. B. 192 ; 99 
L. J. K. B. 505 ; 143 L. T. 347 ; 40 T. L. B. 
540 ; 74 Sol. Jo. 404, O. A. 

1483. Add. Annotation : — As to (1) Consd. Pelster 
v. Pelster & Samuel, [1930] 3 All E. B. 783. 

1524. Add. Annotation : — Refd. Jonesco v. Even- 
ing Standard Co., Be Undertaking by 
Solicitors, [1932] 2 K. B. 340. 

1530. Add. Annotation : — Folld. Bury (H. E. & W.) 
v. Greenwood, [1934] W. N. 119. 

1531. Add. Annotaion : — Refd. Be C. B. & M. 
(Tailors), Ltd., [1932] 1 Ch. 17. 

1581a. .] — Bury v. Greenwood, [1934] 

W. N. 119 ; 177 L. T. Jo. 399. 

1532a. .] — An action was settled on the 

terms that defts. should pay (a) a certain 
sum to cover pltf.’s costs as between solr. & 
client, & (6) all items of pitf.’s disbursements. 
Pltf. claimed under this agreement to be 
entitled to complete indemnity against all 
items of out of pocket expenses which he 
had incurred in the course of the action, 
including the expense of printing briefs & 
other documents. Defts. contended that 
“ disbursements " had the technical meaning 
of certain items not covered by profit costs 
as between solr. & client, such as counsel’s 
fees, did not include cost of printing 
briefs instead of having them copied in the 
office : — Held : every item to be allowed 


had entered upon the work, which 

S roved to take ninety hours of tho 
me of one of the solrs. in consulta- 
tions, drafting, revising, redrafting, 
etc., was inadequate ; & the amount 
of the bill was not excessive. — Re 
Solicitors, [19311 1 D. L. It. 819 ; 66 
O. h. 11. 443.— CAN. 

•1. Right of asm {/nee to issue execution .1 
— A firm of solrs. with a certificate of 
taxation of a bill of costs against applt. 
heroin made, for valuable considera- 
tion, an absolute assignment of the 
oosts to reap, herein. Resp. then 
obtained an order from a judge, 
giving him liberty to issue exeoution 
against applt. upon the certificate. 
On appeal : — Held : the appeal should 
be dismissed. — Re Taja Singh & 
Nutta Singh, [19321 2 W. W. R. 671 : 
4 D. h. R. 303, 46 B. O. £L 647.— 

CAN. 

PART VL SECT. 3, SUB-SECT. 3.— A. 

•b. Absence of agreement as to scale 
of commission — Effect .) — Whore a solr. 
& client agree that the former’s re- 
muneration for collecting a claim shall 
be a commission, but they decide to 
leave the matter of the scale of the 
oommiaslon In abeyance, the solr., if he 
Intends to exact payment according to 
the scale provided by Ord. 65, r. 27, 
reg. 29, should draw the client’s 
attention to said rule Sc give the ollent 
to understand that. In the event of the 
Boale of commission, not being other- 
wise agreed on, he will apply the rule 
in demanding payment. The failure 
to so inform the client was held to be 
good cause in the present oase for 
depriving the solrs. of their oosts. — 
Cameron Sc Cameron t>. Boulton, 
[19301 3 W. W. R. 61 : 4 D. L. R. 1021 ; 
43 B. O. R. 39. — CAN. 

so. “ Fair dt reasonable ” — What <«,] 
— In deciding whether a contract 


between a solr. & client la “ fair & 
reasonable to the client,” within 
sect. 73, Law Society Act, R. S. M., 
1913, the word ” fair ” is to be taken 
as relating to the means by which the 
contract was brought about, & “ reason- 
able ” as relating to the quantum of 
remuneration therefrom resulting to 
the solr. In deciding whether the 
amount is reasonable the actual work 
which the solr. was called on to do is a 
factor but not the sole factor to be 
considered ; & where the contract is 
one on the contingency Sc percentage 
basis, the mere fact that under the 
peroentage agreed on the amount 
payable to the boIt. in the event of 
success has turned out to be in excess 
of the costs taxable on the ordinary 
solr. & client basis is not ground for 
holding the contract unreasonable. 
The reasonableness of suoh excess must 
depend on the reality & extent of the 
risk the solr. undertook Sc the amount 
of work anticipated at the time he 
assumed his obligation. — Galbraith 
v. Murray, Robertson & Thomas, 
[1930J 3 W. W. R. 120 ; 4 D. L. R. 
1005.— CAN. 

PART VI. SECT. 3. SUB-SECT. 3.— 
B. (b). 

si. Agreement as to counsel's fees — 
Incomplete statement by solicitor.) — An 
agreement was made between a solr. Sc 
his client regarding the amount of 
fees to be paid to senior Sc junior 
oounsel for the conduct of the hearing 
of an action. The client was ade- 
quately warned that the senior’s fees 
were special Sc suoh as would not be 
recoverable from the other party on 
a party Sc party taxation. The client 
was informed that the junior counsel’s 
fees were ordinarily two-thirds of 
senior oounsel tees, & agreed in writing 
to pay fees amounting to about half 
those of senior oounsel. These fees, as 
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agreed, were reduced by the taxing 
master : — Held : although the state- 
ment as to the proportion of junior 
counsel’s fees to senior counsel’s fees 
was not inaccurate, it was in the cir- 
cumstances of the case incomplete, & 
might be misleading &, accordingly, 
that the client was not bound thereby. 
— Symon v. Hay, [1934 1 S. A. S. R. 66. 
— AUS. 


PART VI. SECT. 3, SUB-SECT. 5. 

sk. Special agreement to look to third 
party for payment. 1 — Where a retainer 
or employment of a solr. or counsel is 

S roved, coupled with services rendered, 
lie burden of proof that some person 
other than the client was to pay for 
the servioes rests upon the party 
asserting that such mode of payment 
was agreed to. — M cGeer, MoGkeb & 
Wilson v. Fletcher, MoLelan e. 
Fletcher (B. C.), [1929J 4 D L. R. 
348 : 2 W.W. R. 600.— CAN. 


PART VI. SECT. 4, SUB-SECT. 1. 
to. Application of English law in 
India. J— The law Sc practice in Eng- 
land relating to solrs. Sc to taxation 
of bills of oosts applies in the Bombay 
Presidency, except where that law sc 

g raotice is inconsistent with the roles 
; practice of the ct. The English 
Solrs. Act does not apply to attorneys 
practising in Bombay. There is no 
rale which makes it obligatory on an 
attorney to deliver a bill to the client, 
though in practice the Taxing Master 
will see that a client has a proper 
opportunity of considering the bill 
before taxation. The English rule 
that a solr. must be bound by a bill 
once delivered to a client does not 
apply to Bombay. He is at liberty to 
substitute another Sc a revised bill for 
taxation. — Rege v. Vasantras Gan- 
patras (1936), I. L. R. 59 Bom. 443. — 
IND. 
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under the word “ disbursements ” must be an 
item which would be properly described as 
a disbursement in a solr. s bill of costs, & 
it was open to defts. to object to any 
disbursement on the ground that it was an 
excessive charge. — Barnato v, Joel (1928), 
45 T. L. R. 167. 


1545* Add. Annotation : — Refd. Re Louch, [1980] 
2 Oh. 63. 

1558. Add. Annotations : — Consd. Light & Fulton 
v. McVittie (1935), 79 Sol. Jo. 341. Folld. 
Re Taxation of Costs, Re Solicitor, [1936] 
1 K. B. 523. 

1559. Add. Annotation : — Consd. Light & Fulton 
v. McVittie (1935), 79 Sol. Jo. 341. 

1568a. Effect of inherent jurisdiction of court.] — 

Light & Fulton v. McVittie (1935), 79 
Sol. Jo. 341. 

1563b. Taxation under Solicitors Act, 1932 (c. 37), 
ss. 66 (1), 81 (1) — Counsel's fees — Effect of 
R. S. C., Ord. 65, r. 27, reg. 29 (a).] — (1) For 
the purpose of taxation of a solr.’s bill under 
Solicitors Act, 1932 (c. 37), the phrase “ costs 
due to a solr.” in sect. 65 (1 ), must be deemed, 
having regard to the definition of “ costs ” 
in sect. 81, to include “ disbursements ” due 
from the client to the solr., which means 
actual payments before delivery of the bill, 
& any sums claimed in the bill as disburse- 
ments, e.g ., fees to counsel, which have not 
been paid before its delivery, must be dis- 
allowed. Solrs. Act, 1932 (c. 37), has not 
made any alteration in the law in this respect 
& R. S. C., Ord. 65, r. 27, reg. 29 (a), is still 
in force. 

(2) Where items in a solr.’s bill are struck 
out of it on taxation at the instance of the 
client, because the business to which the 
items relate was never included in any 
retainer given to the solr. by the client, those 
items cannot be taken into consideration for 
the purpose of estimating whether one -sixth 
of the amount of the bill has been taxed off 
under sect. 66 (5) of 1932 Act . — Re Taxation 
of Cobts, Re Solicitor, [1936] 1 K. B. 523; 
[1936] 1 AU E. R. 491 ; 105 L. J. K. B. 376 ; 
154 L. T. 621 ; 52 T. L. R. 306 ; 80 Sol. Jo. 
224, C. A. 

1572. Add. Annotation : — Generally , Refd. Light 
& Fulton v. McVittie (1935), 79 Sol. Jo. 341. 


1582a. Omission of permitted Increase 

from bill.] — A solr. who has omitted the 
33$ per cent, increase allowed by R. S. 0,, 
Ord. 55, r. 10b, from his bill of costs can 
claim to have it allowed after his bill of 
costs has been taxed. — Re Louch, [1930] 2 
Ch. 63 ; 99 L. J. Ch. 421 ; 143 L. T. 469 ; 
74 Sol. Jo. 387. 

1594. Add. Annotation: — As to (1) Refd. Re, 
Louch, [1930] 2 Ch. 63. 

1596. Add. Annotation : — Refd. Light & Fulton v. 
McVittie (1935), 79 Sol. Jo. 343. 

1609. Add. Annotation : — Refd. Light & Fulton v. 
McVittie (1935), 79 Sol. Jo. 341. 

1655. Add. Annotation: — As to (2) Refd. Light & 
Fulton v. McVittie (1935), 79 Sol. Jo. 341. 

1710. Add. Annotation : — J# to (1) Refd. Light & 
Fulton v. McVittie (1935), 79 Sol. Jo. 31 i. 

1716a. Patent agent — Whether exclusive right to 
taxation in patent action.l — Re Solicitors, 
Re Taxation of Costs (1935), 79 Sol. Jo. 19. 
D. 0. 

1828a. .\—Re Fenton, [1894] 

W. N. 128. 

1849a. Recovery of damages by Infant or person 
of unsound mind.] — The R. S. C. require that 
in all actions for damages brought on behalf 
of an infant or person of unsound mind, the 
costs of pltf., both as between party & party 
& as between solr. & client, shall be taxed 
& certified by the Taxing Master, & no costs 
other than those so certified are payable to 
the solr. for pltf. These provisions apply 
equally whether damages are recovered by 
a verdict & judgment after trial or by an 
order staying proceedings upon the terms of 
a settlement out of ct. In either case there 
is a direction by the ct. that the costs of 

E ltf., both as between party & party & as 
etween solr. & client, are to be taxed, & 
it is the duty of the solrs. on both sides to 
see that the direction is complied with. The 
Rules & the direction are made for the pro- 
tection of infants & persons of unsound mind, 
& are imperative. It is important that it 
should be known that if they are deliberately 
disobeyed, the solrs. responsible are liable to 
be dealt with for contempt of ct. — Practice 
Note, [19331 W. N. 190. 


PART VI. SECT. 4, SUB-SECT. 6. 

1582 I. Whether solicitor hound by bill 
as delivered — Bond fide amendments — 
Before order for taxation obtained or 
taxation threatened by client.] — In an 
action by a solr. to recover fees 8c 
disbursements : — Held : he was not 
bound by a bill previously rendered for 
a lesser amount than that sued for, 
there having been no express or implied 
acceptance of said account by deft. Sc 
no taxation or steps taken towards 
taxation. — Mattlson v. Shklov, [1935] 
1 W. W. R. 668 ; 2 D. L. R. 478; 
43 Man. L. R. 87. — GAN. 

st. Discretion of court.] — The ct. 
haa discretion to allow a bill of costs 
to be withdrawn Sc another substi- 
tuted. — Re A Solicitor, [1939] 1 
D. L. R. 781.— CAN. 


PART VI. SECT. 6. SUB-SECT. 1. — B. 

n. Arbitrators — Public Works Ad. 
R. S . B. C. 1924, «. 24.}— Under Public 
Works Act, R. S. B. 0. 1924, c. 211. 
s. 24 , the arbitrators only are vested 
with authority to giant or withhold 

i if* f in t> t nf « it r «>•• 


ticular witness, at any rate to the 
extent of deciding whether such fees 
should be Included in the bill of costs 
for taxation or not, Sc what amount of 
preparation was reasonably necessary. 
—Re Galt Bros. & Burnabv Arbitra- 
tion, [19281 1. W, W. R. 798 : 39 
B. 0. R. 470.— CAN. 


by taking over the oonduct Sc control 
of the proceedings put an end to the 
genera] retainer, as he hod a right to 
do, & the solr. was thereupon entitled 
to claim payment of bis costs, 8c, in 
the absence of,” special circumstances,” 
to have a prcecipe order for taxation of 
his bill . — Re Saviqnao, [19281 4 

D. L. R. 433 ; 62 O. L. It. 089.— CAN. 


PART VI. SECT. 5. SUB-SECT. 1.— 
D. (b). 

st. Whether solicitor entitled — On 
withdrawal of general retainer .} — A 
solr. was retained by C. to oonduct 
proceedings in an action against 8. 
The retainer was not disputed. The 
solr. conducted the action until the 
judgment of the trial judge was given. 
C. decided to appeal Sc commenced 
proceedings for an appeal. From that 
time he took over from the solr. the 
conduct of & control of the proceedings 
& of the appeal, at thereafter the solr. 
merely performed such services as C, 
from time to time required of him. 
Thesolr. then delivered his bill of costs, 
at in due time obtained on prcecipe 
an order for its taxation pursuant to 
RaRcR-mw a ' 3 • n*™ • r 


PART VI. SECT. 6, SUB-SECT. 3.— 

B. (a). 

sg. Change of solicitor .] — Where a 
solr/s retainer to defend an action waa 
terminated by the client by a change of 
solrs. before the trial Sc there bad not, 
been prior to the change such a break 
In the proceedings as to entitle the 
solr. to demand payment of his bill 
without terminating the retainer, held 
that the month within which, under 
sect. 66 of Legal Profession Act, bills 
of costs may be referred to taxation 
did not begin to run until the change 
of eolrs . — Re Lrgal Pbofhhwion act, 
Canadian Bank of commerce w. 
Ann able, [19291 2 D. L. R. 372 ; 1 
W. W. R. 700; 23 S. L. R. 618.- 
n n 
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1863. Add . Annotation : — Reid. Warmingtons v. 
McMurray, [1937] 1 All E. R. 662. 

1908. Add . Annotation : — Reid. Pratt v. London 
Passenger Transport Board, Green v. Vande- 
kar, [1937] 1 All E. R. 473. 

1909. Add, Annotation : — Reid. Pratt v. London 
Passenger Transport Board, Green v. Vande- 
kar, [1937] 1 All E. R. 473. 

1955. Add. Annotation : — Reid. Re Potts, Ex p. 
Etablissements Callot & Do Schrijver v. 
Leonard Tubbs & Co. & Official Receiver, 
[1934] Ch. 360. 

2016. Add. Annotation : — Refd. Re Solicitors 
(1934), 60 T. L. R. 327. 

2145. Add. Annotation : — Consd. Re Solicitors 
(1934), 60 T. L. R. 327. 

2149. Add. Annotation : — Consd. Re Solicitors 
(1934), 50 T. L. R. 327. 

2151a. .] — A solrs.’ bill of costs having 

been paid with an express reservation of the 
right to ask for taxation : — Held : in the cir- 
cumstances of the case, such a reservation 
amounted to a “ special circumstance ” within 
proviso to Solrs. Act, 1932 (c. 37), s. 60 (2), 
so as to justify the ct., in the exercise of its 
, discretion, in making an order for taxation. — 
Re Solicitors (1934), 60 T. L. R. 327. 

2301. Add. Annotation : — Reid. The Edison (No. 2), 
4 [1934] P. 116. 


2313. The case is the same as that following* 
No. 2314. 

2390. Add. Annotations : — Reid. White v. Altrin- 
cham Urban District Council, [1936] 2 K. B. 
138 ; British United Shoe Manufacturing 
Co. v. Holdfast Boots, Ltd., [1936] 3 All E. R. 
717. 

2423. Add. Annotations : — Consd. Pelster v. Pelster 
& Samuel, [1930] 3 AJ1 E. R. 783. Reid. 
White v. Altrincham Urban District Council, 
[1930] 2 K. B. 138. 

2430. Add. Annotations : — Refd. White v. Altrin- 
cham Urban District Council, [1936] 2 K. B. 
138 ; British United Shoe Manufacturing Co. 
v. Holdfast Boots, Ltd., [1930] 3 Ail E. R. 
717 ; Pelster v. Pelster & Samuel, [1936] 3 
All E. R. 783. 

2466. Add. Annotation : — Consd. Re Taxation of 
Costs, Re Solicitor, [1936] 1 K. B. 523. 

2467a. .] — Re Taxation of Costs, 

Re Solicitor, No. 1563b, ante. 

2468. Add. Annotation: — Consd. Re Taxation of 
, Costs, Re Solicitor, [1936] 1 K. B. 623. 

2498. Add. Annotation : — Consd. Re Taxation of 
Costs, Re Solicitor, [1936] 1 K. B. 523. 

2647. Add. Annotation : — Reid. Davis v. Symons, 
[1934] Ch. 442. 


Part VII. — Amount of 

2&03. Add. Annotation : — Generally , Refd. Pelster 
v. Pelster & Samuel, [1930] 3 All E. R. 783. 

2807a. Junior counsel.] — Pltf.’s solr. employed a 


Costs Recoverable. 

Queen’s Counsel & a junior to oppose a 
motion for further time to answer. The ct. 
held that he was justified in so doing ; & 


PART VI. SECT. 6, SUB-SECT. 3.— 

B. (o). 

1863 I. Bight to order. ]— Although 
sect. 80 of Legal Professions Act, 
R.S.B.C., 1924, does not say that the 
person ohargeable with a solr.’s bill 
may apply, after the expiration of one 
month, for a reference, yet from a 
reading thereof with sect. 81 it would 
appear that he has that right. An 
order under sect. 80 Is not, however, 
an order of oourse . — Re Miller, [1036) 
3 W. W. R. 68 ; 49 B. O. R. 403.— CAN 

PART VI. SECT. 6, SUB-SECT. 3.— 

C. (c) I. 

1996 ii. .] — A solr.’R bill of oosta 

was adjusted & settled & paid In the 
Hfe-time of the client, on Nov. 20, 
1928. On Aug. 21, 1930. the Widow 
& executrix of the client launched an 
application for taxation of the bill : — 
Held : the application, not being made 
within a year from the date of pay- 
ment, as required by Solrs. Act, could 
not succeed . — Re Solicitor, 11931] 
1 D. L. R. 316 ; 66 O. L. R. 201.— OAN. 


PART VI. SECT. 5, SUB-SECT. 3 — 

; d. (n. 

2125 I. Whether special circumstance.] 
— The relationship of client & solr. is 
not of Itself & “ special circumstance,*’ 
within Legal Profession Act, s. 58, for 
allowing tne taxation of a bill of costa 
after the expiration of said month : 
but it is a oircumstanoe that should 
always be considered on an application 
to allow such taxation . — Re Legal 
Profession Act, Canadian Bank of 
Commerce v. Ann able, [1929] 2 

D. L. R. 372 ; 1 W. W. R. 700 ; 23 
8. L. R. 613. — CAN. 


PART VI. SECT. 5, SUB-SECT. 9.— 

B. (o). 

sk. Denial of retainer not disclosed. ] — 
The fact that the client disputes the 
retainer in toto need not be disclosed 
when a solr. obtains an ex parte order 
for the taxation of his costs . — Re 
Barker & Skrink, [1935] 1 W. W. R. 
751 ; 49 B. O. R. 479.— CAN. 

PART VI. SECT. 6, SUB-SECT. 10.— 

E. la). 

2294 1. .] — In taxing costs in 

non-contentious cases the Taxing 
Masters have a discretion, in particular 
to consider whether expenses incurred 
for a client were necessary & wore 
explained to the client, especially if 
the client is a trustee. — Bank of 
Ireland to Merrick, [1937] I. It. 
389.— IR, 

si. To ascertain *' costs in the 
cause."} — McLean v. Ratekin, [1928J 

W. W. R. 592.— CAN. 

PART VI. SECT. 6, SUB-SECT. 11.— A. 

sj. Effect of reference by court to costs 
as “ taxtd."}-— In the reasons for judg- 
ment herein, by which deft, was 
declared entitled to a solr.*s lien for 
costs, the ot., due to a misoonoeption, 
referred to the bill of oosts in question 
as ** taxed.’* The bill of costs was not, 
however, finally allowed & certified by 
the taxing officer until two months 
after the delivery of said reasons, 
Pltf. within 15 days after the giving 
of the certificate gave notico uuder 
rule 693 of an application to have the 
taxation reviewed by a Judge In 
ohambers : — Held : said Judgment of 
the ct. having not yet been entered, 
us© of the term ** taxed ** did not 
prevent pltf. from having the review 
of taxation proceeded with. — Royal 
Bank of Canada v. Mass (No. 2), 

8 


[1930] 2 W. W. It. 215 ; 3 D. L. R. 
530 ; 1 W. W. R. 262 ; 24 S. L. R. 
340, 433.— CAN. 

PART VI. SECT. 5, SUB-SECT. 11.— B. 

o i. Jurisdiction of court to 

extend.] — Re Gent One, Ex p. Pratt 
(1927), 27 S. R. N. S. W. 48.— AUS. 


PART VI. SECT. 6. SUB-SECT. 11.— 
D. (a). 

2371 v. .]— A taxing 

officer’s ruling as to whether any 
particular item should be allowed or 
excluded ought rarely to be Interfered 
with on appeal, if It appears he under- 
stood the governing principle. — Cana- 
dian Educational Films, Ltd. & 
Good art Pictures Incorporated v. 
Horan & Nichols Theatres, Ltd. 
(1928), 39 B. C. R. 424.— CAN. 

2371 vi. .] — Noble v . 

Bromiley, [192812 D.L.R. 605; [1928] 
1 W. W. R. 899 ; 39 B. C. R. 518.— CAN. 


PART VI. SECT. 5, SUB-SECT. 11.— 
D. (b) ii. 

2416 ii. Whether orde\ made .] — 
Though the ct. will be desirous of 
giving the greatest weight to the 
opinion of the taxing master, on a 
question of the quantum of counsel’s 
fees, npon an appeal it is the duty of 
the ct. to review that opinion, & if it 
think that the master has clearly made 
a mistake to rectify the mistake, & to 

f ive such decision as to it seems just. — 
le Melbourne Parking Station, 
Ltd. (In Liquidation) (1929), V. L. R. 
6.— AUS. 

PART VI. SECT. 5, SUB-SECT. 12. 

2433 II. To King’s Bench judge — 

From Surrogate Court judge.}-- Re 
McEacjhen Estate (No. 2), [1933] 3 
W. W. R. 626.— CAN. 
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ordered the taxing master, who had dis- 
allowed the fees of the junior counsel, to 
review his' taxation. — Cooke v. Turner 
(1844), 12 Sim. 649 ; 69 E. R. 1282. 

2813a. Counsel attending judge's chambers.] — 

The Supreme Ct. Rules, Special Allowances, 
r. 14, that “ as to counsel attending at judge’s 
chambers no costs thereof shall in any case 
be allowed unless the judge certifies it to be 
a proper case for counsel to attend ” applies 


to taxation of costs between solr. & client 
as well as between party & party . — Re 
Chapman (1882), 10 Q. B. D. 64 ; 62 L. J. 
Q. B. 76 ; 47 L. T. 426 ; 31 W. R. 266, 0. A. 

2902. Add. Annotation : — Consd. Jackson v. Jack- 
son & Barwell, [1936] 2 All E. R. 1588. 

2905. Add. Annotation : — Refd. Jackson v. Jack- 
son & Barwell, [1936] 2 All E. R. 1588. 

2909a,, Costs of trial of preliminary issue.] — 

Rousou v. Photi, [1939] 4 AU E. R. 016. 


Part VIII —Solicitor’s Lien. 

3028. Add. Annotation : — Refd. Clayton v. Clayton, I 3087. Add. Annotation : — Refd. Mason v . Mason 
[1930] 2 Ch. 12. I & Cottrell, [1933] P. 199. 


PART VII. SECT. 1, SUB-SECT. 1. 

■1. Solicitor to executor — “ General 
counsel fee .”1 — The practice which haw 
been followed In Saskatchewan of 
allowing the solr. for an exor. a 
“ general counsel fee ” in addition to 
the amount of his specific charges is 
without legal justification .—lie Rokmkr 
Estate, lie Mott 8c Roemek, [1928] 
8 D. L. It. 860 ; [1928] 2 W. W. R. 566. 
—CAN. 

PART VII. SECT. 1, SUB-SECT. 4 — 
B. (o). 

•m. Investigation of title — Of assignee 
of equity of redemption— On extension of 
mortgage — Whether covered by scale fee.) 
— It Is a question whether acts arc so 
sufficiently connected with the ex- 
tension of the rntge. as to be comprised 
within the scale fee for effecting such 
extension. The investigation of the 
title of the assignee of an equity of 
redemption is not so connected, & the 
costs of such investigation are not 
covered by the scale fee. — He Russ 
(1927), 28 S. R. N. S. W. 7— AUS. 

PART VII. SECT. 2, SUB-SECT. 1.— 
B. (b). 

■o. Attendances before registrar to 
settle judgment.] — Mair v. Duncan 
Lumber Co., Ltd. (No. 2). [1928] 1 
W. W. R. 431 ; 39 B. C. R. 399— CAN. 

PART VII. SECT. 2, SUB-SECT. 1.— 

B. (c). 

sa. Personal attendance abroad at 
taking evidence on commission.] — In a 
suit for dissolution of marriage In 
which W. acted as solr. for the peti- 
tioner, an order was made for the issue 
of a commission to take evidence in 
Java. W. warned petitioner that tho 
costs of his personal attendance at 
Java might be disallowed on taxation, 
but he also wrongly advised her that 
it was necessary that he should attend 
personally : — Held : tho costs of Mh 
attendance at Java were rightly dis- 
allowed on taxation between him & his 
client. — Re Windeyer, Fawl & Co., 
Ex p. Foley (1931), 31 S. R. N. S. W. 
145 : 48 N. S. W. W. N. 71.— AUS. 

PART VII. SECT. 2, SUB-SECT. 1.— 
B. (i). 

sd. Expenses as witness.] — A country 
solr., being solr. on record for one of 
the parties, was examined at the trial 
of tne action in Dublin, ho being a 
material witness & his attendance at 
the trial having been directed bv 
counsel : — Held : his expenses should 
be allowed, subject to taxation. — 
Hamilton v. Colhoun, [1906] 2 1. R. 
104.— IR. 

PART VIII. SECT. 2, SUB-SECT. 3. 

—A. 

•b. Whether extending to costs in- 
curred by English agent.] — The law 
agent of a co. who also acted as its 
secretary, was instructed to expose for 


sale a property in England belonging 
to tho co. For this purpose he em- 
ployed English solrs., who in turn em- 
ployed auctioneers. The co. wont 
Into liquidation, & a petition was pre- 
sented by the liquidator craving that 
tho law agent should be ordained to 
deliver to him the titles of certain 
heritable properties belonging to the 
co. The law agent maintained that 
he had a lien over the titles for his 
own account as law agent (which was 
admitted), & also for the accounts of 
the English solrs. & auctioneers, for 
which the English solrs. had intimated 
that they held him personally liable : 
— Held : the lien of a law agent did 
not extend to accounts incurred on 
behalf of his client which he had not 
In fact paid & for which he was not 

{ >ersonally liable ; accordingly, the 
aw agent’s claim to a lien in respect 
of the accounts of the English solrs. 
& auctioneers fell to be dismissed, in 
respect that there was no averment 
either that he had paid the aocounts 
or that he was liable to pay them. 

Opinion that the fact that the law 
agent, who was acting for a disclosed 
client, gave the instructions to the 
English solrs. did not necessarily in- 
volve him In any personal liability for 
their account or for the account of the 
auctioneers employed by them. — 
Roberts v. Snodgrass, [1932] S. O. 
(H. L.) 73.— SCOT. 

sd. Not loan to client.] — An attorney 
has not a lion on his client’s papers in 
respect of a loan of money. — Yeni v. 
Francis, [1938] N. L. R. 80.— S. AF. 

PART VIII. SECT. 2, SUB-SECT. 3.— B. 

sc. For work done by English solicitors 
& auctioneers employed by solicitor .] — 
The law agent of a co., who also acted 
as its secretary, was instructed to 
expose for sale a property in England 
belonging to the co. For this purpose 
he employed English solrs., who in 
torn employed auctioneers. The oo. 
went into liquidation, & a petition was 
brought by the liquidator against the 
law agent for delivery of the titles of 
certain heritable properties belonging 
to the co. The law agent maintained 
that he had a lien over the titles for 
his own account as law agent, which 
was admitted, 8c also for the aocounts 
of the English solrs. 8c auctioneers, for 
which the English solr. had intimated 
that thev held him personally liable : — 
Held : the accounts of the English 
solrs. 8c auctioneers, having been pro- 
perly incurred by the reap, in the 
ordinary couree of law agency, were 
covered by his lien.— Roberts (H. 
Stavelky) v. Snodgrass, [1931] S. O. 
580. — “SCOT. 

PART VIII. SECT. 2, SUB-SECT. 6.— B. 

af. Action settled.) — Deft, settling an 
action with pltf. after notification by 
solr. for pltf. of a claim of lien for 
services, is liable to the solr. for his 
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costs on a solr. 8c ollent basis. — 
Queen’s Royal Hotel, Ltd. v. 
Watts, [1937] 1 D. L. R. 74.— CAN. 

PART VIII. SECT. 2, SUB-SECT. 8.— C. 

3056 ii. ■.] — In an action 

for detinue of title deeds deft., a solr. 
pleaded a lien for costs & moneys 
advanced, &, alternatively, a right to 
detain the documents as mtgee. - 
Held : when deft, took his mtge., not 
having made known any intention to 
retain the security of his lien, ho must 
be regarded as having waived such 
lion .— OiTitRT i). Rea, [1937] N. I. 1.— 
IR. 

PART VIII. SECT. 3. SUB-SECT. 1. 

3070 ill. .] — A solr. has, 

apart from any order of the ct., or any 
statute, a lien over any property re- 
covered or preserved, or the proceeds 
of any judgment, obtained for his client 
by tho solr. ’s exertions. Tho right of 
tho solr. is, in essence, a claim to tho 
equitable interference of tho ct. for tho 
protection of the solr. The question 
of the solr.’s lien Is unaffected by the 
Civil Procedure Codo, 8c is still governed 
by the relevant principles of English 
law. — Premhukhdab Sinohania v. 
N. O. Rural & Pyne (1934), I. L. R. 
61 Calc. 1005.— IND. 

sa. Rule in India.) — The rights of 
attorneys in India in regard to lien 
are the same os the rights of solrs. 
in England under the common law, 
except in so far as the latter have been 
modified by statute. — Damodar Dab 
v. Morgan 8c Co. (1933), I. L. R. 00 
Cal. 1442.— IND. 

PART VIII. SECT. 3, SUB-SECT. 2.— A. 

sd. Sum paid into court by defendant 
— Defendant successful in first action — 
Unsuccessful in second action — Solicitor 
entitled to retainer for costs of first action 
on sum paid in.] — Ray v. Hod (1928), 
40 B. O. It. 438.— CAN. 

PART VIII. SECT. 3, SUB-SECT. 4.— 
B. (a). 

8142 vil. .] — Tho ct. will exercise 

Its equitable interference on behalf of a 
solr. to protect him from being deprived 
of his costs where he has given the 
opposite party or the latter’s solr. 
notice of his claim or where it is clearly 
made out that there has been collusion 
between the parties to cheat the solr. 
of his costs.— Terry v. MacDonald, 
[1935] 1 W. W. R. 504 ; 2 D. L. R. 
812.— CAN. 

PART VIII. SECT. 8, SUB-SECT. 6.— B. 

3192 ill. .] — Deft, was given 

costs against the three pltfs. One of 
pltfs. had recovered a judgment against 
deft, for a much larger sum in a 
previous action to which the other two 
pltfs. were not parties, 8c claimed tho 
right to set-off deft.’s costs against 
that judgment. Deft, argued that the 
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3195. Add . Annotations : — As to (1) Reid. Mason 

Mason & Cottrell, [1933] P. 199 ; Welch 
v. Royal Exchange Assurance (No. 2), [1939] 
3 All E. R. 305. 

3196. Add. Annotation : — Consd. Welch v. Royal 
Exchange Assurance (No. 2), [1939] 3 All 
E. R. 306. 

3218. Add. Annotations : — Reid. Mason v. Mason 

& Cottrell, [1933] P. 199 ; Welch v. Royal 
Exchange Assurance (No. 2), [1939] 3 All 
E. R. 305. 

3802a. Successful appeal against receiving 

order.] — A receiving order was made in a 
county ct., <fc upon appeal the Div. Ct. in 
Bkpcy. rescinded the receiving order, dis- 
missed the petition & ordered the petitioning 
creditors to pay the taxed costs of the appeal 
to the debtor or to his solr. The solr., 
having taxed the costs at £41 6s. 7 d. t &> not 
being paid by the petitioning creditors, issued 
a writ of fi. fa. & the Sheriff of Middlesex 
levied execution. The execution was paid 
out, but the petitioning creditors obtained a 
garnishee order nisi on a judgment of the 
K. B. D. in respect of moneys due to them 
from the debtor. The solr. for the debtor 
. thereupon applied to the ct. for a charging 
order for his costs : — Held : the question 
was one of discretion, & the ct. would exercise 
'its discretion by directing that the solr. 
should have a charging ord> r on the moneys 
in the hands of the sheriff & the costs of this 
application. — Re Debtor (No. 29 of 1931), 
Wild v. Petitioning Creditors & Debtor 
(1934), 103 L. J. Ch. 303 ; 78 Sol. Jo. 430 ; 

• [1934] B. & C. R. 54. 

3307a. Administration action — Interest of next-of- 
kin on Intestacy.]— A party to a probate 
action propounded several willB of the 
deceased, being also interested as next-of-kin 
in the event of the intestacy of the deceased. 
The ct. pronounced for an intestacy & against 
the wills. On the application of solrs. who 
had conducted the litigation for the party 
propounding the wills, & had since been dis- 
charged, the ct. made an order declaring 
them entitled to a charge for their costs 
upon the interest of their client in the 
intestacy as upon “ property recovered or 
preserved through their instrumentality.” — 


Hyde v. White, White v. Hyde, [1933] P. 
105 ; 149 L. T. 90 ; 77 Sol. Jo. 251 ; sub nom. 
Re White, 102 L. J. P. 71 ; 49 T. L. R. 325. 

3315. Add. Annotation : — As to (2) Retd. Morriss 
v. Baines & Oo., [1933] 1 K. B. 540. 

3350a. Matrimonial suit — Wile’s costs unpaid — 
Bankruptcy of wife.] — A declaration that a 
solr. is entitled to a charging order for his 
costs under Solrs. Act, 1932 (c. 37), s. 09, is 
discretionary on the part of tne ct. & should 
not be made if the solr. has stood by while 
the fund sought to be charged has been dealt 
with under circumstances which render it 
unjust that the interest of other parties should 
be postponed to the lien of the solr. Solrs. 
for a petitioning wife in a matrimonial suit 
obtained an order for the costs payable by 
reap, husband without obtaining payment 
from him. Petitioner became a bkpt. & the 
solrs. proved in the bkpcy. as unsecured 
creditors of petitioner for the amount of the 
costs ; the solrs. subsequently applied for a 
charging order on the amount of a legacy 
bequeathed to the husband in respect of 
which the Official Receiver in the bkpcy. had 
already obtained a garnishee order : — Held : 
the discretion of the ct. to make the charging 
order should not be exercised (a) because the 
admission of the proof of the solrs., as un- 
secured creditors was inconsistent with the 
security which the charging order would 
afford ; (b) because the property involved 

in the legacy had not been recovered by the 
solrs., being still in the hands of the trustees 
of the will by which it was bequeathed ; & 
(c) because a charging order would create a 
new right of creditors in the bkpcy., which 
did not exist at the date of the bkpcy., 
contrary to Bkpcy. Act, 1914 (c. 69), s. 7. — 
Higgs v. Higgs, [1934] P. 96 ; 103 L. J. P. 
44 ; 150 L. T. 516 ; 50 T. L. R. 313 ; 78 
Sol. Jo. 279. 

3361. Add. Annotation : — Refd. Newport v . 

Pougher, [1937] Ch. 214. 

3366. Add. Annotation : — Consd. Higgs v. Higgs, 
[1934] P. 95. 

3375. Add. Annotation : — As to (2) Refd. Millensted 
v. Grosvenor House (Park Lane), Ltd., [1937] 
IK. B. 717. 


Bet-off would defoat the lien of hie solr. 
The ot. allowed the set-off. & an appeal 
from the order was dismissed. — Inlay 
Hardwood Floor Co., Ltd. v. 
Diersskn, [19281 2 D. L. R. 600 ; 
[19281 1 W. W. R. 897 ; 39 B. C. R. 
514. — GAN. 


PART VIII. SECT. 4. SUB-SECT. 2 — 
B. (a). 

p i. Basis of right — Salvage . ) — 

The principle of salvage is the key to 
the construction of Legal Professions 
Act, R. S. B. C., 1924, s. 104, whioh 
gives a solr. a charge on & a right of 
payment out *of property *' recovered 
or preserved ** through his services. 
Claims for costs due solr. tor defend- 
ing actions brought for personal 
services, goods sold, & on a pro- 
missory note were held, therefore, not 
to come within said section ; but a 


claim with respect to a mechanic’s 
lien action In which the lien was 
reduced was held to be within It. — 
Miller v. Wollaston, [19291 3 

D. L. R. 348 ; 2 W. W. R. 136 ; 41 
B. C. R. 146. — CAN. 


p U. .] — lie McCormack & 

Brockest Metal Wares, Ltd., Re 
McMillan, [1938] 2 W. W. R. 609; 
4 D. L. R. 463.— CAN. 


PART VIII. SECT. 4 , SUB-SECT. 3. 

if. Retainer .) — The solr. was held 
not to be entitled to a lien with respect 
to a claim for a oertain sum whioh his 
client had agreed to pay him, as a 
retainer, over Sc above his taxed costs. 
— Re Crux, Bnfantb v. Enfantb, 
[19331 1 W.W.R 93.— CAN. 

sk. Costs of administration of estate 
of deceased — As solicitor for executor — 


Executor debtor to estate. 1 — Re Fraser 
Estate, [1934] 3 W. w. R. 222.— 
CAN. 

PART VIII. SECT. 4 , SUB-SECT. 4 .— D. 

k 1. .] — Senible : it is not in- 
cumbent upon a solr. to show that he 
cannot recover his costs from his client 
in order to entitle him to a charging 
order upon the judgment whioh is Tor 
those particular costs. — Delta Fin- 
ance Co., Ltd. e. Byers. [1932] 1 
W. W. R. 827 ; 3 D. L. R. 139 ; 26 
Alta. L. R. 300.— CAN. 


PART VIII. SECT. 4, SUB-SECT. 6. 

sq. Protection of Ren by declaratory 
judgment — Jurisdiction of oouri J — Cas- 
sidy v. 8TUABT, 11928] 3 D. L. R. 879 ; 
62 0. L. R. 374.— CAN. 
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Part IX. — Solicitor’s 

8440a. Refusal of client to pay counsel — Payment 
by solicitor — Recovery from client.] — Where 
a solr. on his client’s instructions briefs 
counsel in an action & the co uns el duly 
appears but after the trial the client refuses 
to pay counsel’s fee, the solr. is entitled, on 
paying the fee himself to recover it from the 


Remedies for Costs. 

client. — Medlicott v. Emery (1933), 149 
L. T. 303 ; 49 T. L. R. 427 ; 77 Sol. Jo. 
389. 

3451a. .] — Horner v. Crew (1928), 72 Sol. Jo. 

103. 

3544a. .] — Hamilton v. Carter & Bell 

(1932), 173 L. T. Jo. 462, H. L. 


Part X. — Solicitors as Officers of the High Court 


3568a. .] — A judge of the High Ct., 

before whom an action has been tried, has 
inherent jurisdiction to entertain an applica- 
tion that a solr. who has acted for a party 
should, on the alleged ground of his pro- 
fessional misconduct, pay personally the costs 
ordered to be paid by that party, notwith- 
standing that the solr. has ceased to be on 
the record of the action before the verdict 
was returned or even before the trial began. 
In such a case the application should be made 
summarily to the trial judge, & need not be 
made to the Div. Ct. or affidavit, or in any 
other form ; & it is for the judge in his 

discretion to give such directions in regard 
to the making of the application as seem to 
him to be necessary. — Brendon v. Spiro, 
[1938] 1 K. B. 170 ; [1937] 2 All V It. 490 ; 
107 L. J. K. B. 481 ; 167 L. T. 206 ; 53 
T. L. R. 067 ; 81 Sol. Jo. 390, C. A. 

Annotation : — Consd. Myers v. Rotbflold, LI 939] 1 K. B. 101). 

3655a. What must be shown.] — The ct. will not 
summarily order a solr. to deliver up a deed 
to his client unless it be clearly shown not 
only that his solr. has no lien upon it, but 
that he is holding it for appct. alone, & as his 
solr. — Ex p. Cobeldick (1883), 12 Q. B. D. 
149 ; 49 L. T. 741 ; 32 W. R. 239, C. A. 

3670. Add. Annotation : — Consd. Brendon v. Spiro, 
[1937] 2 All E. R. 490. 

3677a. Solicitors nominated by Insurer — Conduct- 
ing action for insured person.] — Where an 
action for damages for negligence arising 
out of an accident is conducted on deft.'s 
behalf by his insurance co., & solrs. are 
nominated by the co. under a clause in the 
policy to that effect, the co. only act as deft.’s 
agents, & the solrs. are throughout solrs. 
for deft. The solrs. are therefore bound, if 
requested so to do, to produce to their client 
all documents relating to the action in their 
possession, custody or control, either during 
the course of the action or after its conclusion, 
& the insurance co. has no right to object to 
the production of the documents. 


The ct. will, if necessary, make an order for 
production of the documents. — Re Crocker, 
Re Taxation op Costs, [1930] Ch. 090 ; 
L 1 030] 2 All E. R. 899 ; 105 L. J. Ch. 270 : 
155 L. T. 344 ; 52 T. L. R. 505 ; 80 Sol. Jo. 
480. 

Annotation Reid. Groom r. Crockor, [1937] 3 All E. It. 

844. 

8684. Add. Annotation : — Refd. Clayton v. Clayton , 
[1930] 2 Ch. 12. 

3868. Add. Annotation Consd. Brendon v. Spiro, 
[1937] 2 All E. R. 490. 

3874. Add. Annotations: — Apld. Russian & English 
Bank v. Baring Bros. & Co., [1935] Ch. 120. 
Consd. Brendon v. Spiro, [1937] 2 All E. R. 
490. Refd. Watts v. Official Solicitor, [1930] 
1 All E. R. 249 ; Myers v. Rothfield, [1938] 
3 All E. R. 498. 

3879a. Misconduct of clerk. ]— At the conclusion 
of the trial of an action in which a verdict & 
judgment were given in favour of pltf.. pltf. 
made an application to the trial judge for an 
order that the solrs. for the respective defts. 
should pay to her tin 1 costs of the action of 
the application ori the ground of their pro- 
fessional misconduct in the proceedings. 
The particular misconduct alleged against one 
of the solrs. was that ho had delivered defences 
which he must have known or suspected to be 
false, that he had prepared A permitted 
his clients to make affidavits of documents 
which were inadequate & false. It appeared 
that that solr. had left the conduct of the 
proceedings in the* action largely to his 
managing clerk, who though not an admitted 
solr. was a solr.’s clerk of ability A long 
experience, <te that, on the solr. himself 
intervening, he at length obtained from the 
clients a further <fc adequate affidavit of 
documents. The trial judge held that the 
solr. had not been guilty of professional 
misconduct in allowing the. defences to be 
delivered, but that he had been guilty of such 
misconduct in allowing the inadequate 
affidavits of documents to be made ; & he 


PART IX. SECT. 1, SUB-SECT. 1. 

f L Collusion by defendants to 

deprive solicitor of costs .1 — Enfante v. 
Enfante, [1032] 1 D. L. R. 788 ; 44 
B. 0. R. 472.— CAN. 

PART IX. SECT. 1, SUB-SECT. 4.— A. 

•t. After one month from delivery of 
but — Not applicable where amount 
agreed on.}— -Sect. 86 of Legal Profee- 
Aon Act, R. 8. 8., 1080 (which pro- 
vides that a barrister or solr. shall not 
commence an action for the recovery 


of fees until one month after a bill has 
been delivered to the party to be 
charged) does not apply to the ease 
where the amount of the bill has been 
agreed upon. — MacMillen v. Taylor, 
(1932} 3 W. W. R. 204.— CAN. 

PART X. SECT. 2, SUB-SECT. 4.— 
B. (a). 

8666 I. Delivery up ordered .} — Not- 
withstanding the provisions of Legal 
Profession Practioe Act, 1915, s. 8, 
the ct. still has power. In a proper esse, 
to order a solr. to deliver up to his 

n 


client or former client the latter's 
documents Sc papers which the solr. 
has in his possession . — lie Long, 
[1929] V. L. R. 318; [1929] Argus 

L. R. 271.— AUS. 

PART X. SECT. 4, 8UB-SECT. 3.— B. 

3873 ii. .1 — A solr, purporting 

to act for a non-existing party in 
personally liable to pay the costs of the 
other party to the suit. — Dhanrajgirj; 
v. Payne & Co. (1933), I. L. R. 6b 
Bom. 1 . — IND. 
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ordered that the solr. should pay one-third 
of pltf.’s costs of the action & two -thirds 
of the costs of the application. On appeal : — 
assuming that the acts in question, if done 
by a solr. personally, would constitute 
professional misconduct on his part, the solr. 
was not liable in this case, inasmuch as he 
had appointed a fully qualified clerk to do 
such business, & the acts had been done not 
by the solr. himself but by the clerk ; &, 
further, as regards the defences, that, even if 
the solr. himself had prepared & delivered 
the defences, he would not by so doing have 
been liable, since it was not professional mis- 
conduct in a solr. to prepare & deliver on 
behalf of his client a defence which he might 
himself suspect contained misstatements or 
raised false issues & put pltf. to the proof of 
his case. — Myers v . Rothfield, [1939] 1 
K. B. 109 ; [1938] 3 All E. R. 498 ; 108 


L. J. K. B. 20 ; 159 L. T. 448 ; 64 T. L. R. 
1045 ; 82 Sol. Jo. 603, 0. A. ; revsd. [1939] 
4 All E. R. 484, H. L. 

3886. Add. Annotation : — Consd. Myers v . Roth- 
field, [1939] 1 K. B. 109. 

3900. Add. Annotation : — Reid. Myers v. Roth- 
field, [1939] 1 K. B. 109. 

8970. Add. Annotation : — Folld. Cooper v. Dum- 
mett (1930), 70 L. Jo. 394. 

3970a. .] — Cooper v. Dummett (1930), 70 

L. Jo. 394 ; 170 L. T. Jo. 468 ; [1930] W. N. 
248. 

4017. Add. Annotation : — Consd. Myers v. Roth- 
field, [1939] 1 K. B. 109. 

4056a. Solicitor not holding certificate.] — Re 

Rees, [1933] W. N. 194 ; 176 L. T. Jo. 88. 
4082. Add. Annotation : — Consd. Brendon v. Spiro, 
[1937] 2 All E. R. 496. 


Part XI. — Solicitors 

4177a. .] — In trespass by A. against B. for 

' false imprisonment, B. pleaded that J. 
recovered a judgment against A. in the 
, sheri its’ ct., .London, that A. was summoned, 
& appeared before the judg^ of that ct. f who 
ordered the sum recovered to be paid by 
instalments, that the first instalment was 
demanded & not paid ; that the judge duly, 
by warrant under his hand & seal according 
to 8 & 9 Viet. c. 127, ordered the officer of the 
ct. to take A., & convey him to prison for 
forty days ; & that B. as the attorney of J. 
delivered the warrant to the officer, who 


and Third Persons. 

took A. Replication, that, by this order, it 
was not directed that A. should be com- 
mitted, modo ei forma : — Held : deft., having 
acknowledged actual participation in the act 
of trespass, by pleading in confession & avoid- 
ance, could not protect himself, upon this 
issue, by showing that he had acted merely 
as the attorney of J. — Kinning v. Buchanan 
(1849), 8 C. B. 271 ; 7 Dow. & L. 169 ; 18 
L. J. O. P. 332 ; 13 L. T. O. S. 540 ; 13 
Jur. 812 ; 137 E. R. 513 ; subsequent pro- 
ceedings (1850), 15 L. T. O. S. 305. 

| Annotation Apld. Abloy t>. Daol (1850), 10 C. B. 02. 


Part XII. — Partnership between Solicitors. 

4204. Add. Annotation : — Reid. Parker v . Judkin, i 4278. Add. Annotation : — Apld. Stoke Newington 
[1931] 1 Ch. 476. Borough Council v. Richards (1929), 45 

I T. L. R. 650. 


Part XIII. — London and 

4354. Add. Annotation : — Reid. Calico Printers* 
Assocn., Ltd. v. Barclays Bank (1931), 145 
L*T. 61. 

4408a. Payment ol account by solicitor — Sum 
Including oounsePs lees — Fees unpaid by 
agent — Death ol agent Insolvent — Rights ol 
solicitor.] — County solrs. paid their London 
agent a sum of £671 19s. la., the balance of an 
account due to him. The account included 


other Legal Agents. 

a sum of £399 19s. in respect of counsels’ fees. 
The London agent, who died insolvent, did 
not in fact pay the fees. The country solrs. 
issued a summons in the administration action 
relating to the estate of deceased, by which 
they claimed a declaration that they were 
entitled to recover the sum of £399 \9 8. from 
the estate, or in the alternative a declaration 
that they were entitled to claim against the 


PART XI. SECT. 2. SUB-SECT. 3.— C 

4174 11. .) — Commitment after a 

conviction subsequently quashed for 
error is illegal, out a solr. who drafts the 
warrant is not liable for false arrest. — 
Roohb v. Grant, (1935) 2 D. L. R. 
553 ; 8 M. P. R. 461 ; 63 Can. C. C. 
315.— -CAN. 

PART XII. SECT. 1. 

*x. Sale of partnership — Custody of 


documents .] — Tenders were called for 
the sale of partnership assets including 
goodwill. No olfor was received for the 
goodwill other than an oiler of £15 by 
S., whloh was not aooepted ; but a solr. 
of standing intimated his willingness to 
make an offer therefor if the purchaser 
were entitled to the custody of deeds & 
documents (subject to the right of the 
clients) & to the possession of the books 
of aooount & record, papers, accounts, 
drafts, copies of opinions, etc. The 
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circumstances Indicated that the good- 
will was of little value. S. & S. moved 
for an order dissolving the Injunction 
on the ground that no sale of the good- 
will had taken place :~IIeld : (1) it 
Is illegal to sell the right to the 
custody of documents of clients held 
by a firm of solrs. ; (2) under the cir- 
cumstances set out In the judgment, S. 
& S. were not entitled to use G.’a name. 
— Gray v. Sladdrn & Stewart, (1935) 
N. Z. Iu R. 35.— N.Z. 
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estate as creditors : — Held : the country 
solrs. could not treat that sum as received by 
them on a trust to pay counsel, & therefore 
were not entitled to recover it in full from the 
estate of the deceased, but they were entitled 


to prove as creditors for it, less an admitted 
set-off, as money had & received. — Be Sandi- 
ford, Italo-Canadian Corpn., Ltd. v . 
Sandiford, [1934] Ch. 707 ; 103 L. J. Ch. 
301 ; 151 L. T. 569. 


Part XIV. — Discipline and Removal from Roll. 


4420. Add. Annotation : — As to ( 1) Consd. Brendon 
v. Spiro, [1937] 2 All E. R. 496. 

4437a. Misconduct while practising abroad — In- 
vestigation by coroner & attorney of the 
court.] — Be Solicitor (1928), 72 Sol. Jo. 
670, D. O. 

4480. Add. Annotation : — Hefd. Myers v. Roth- 
field, [1938] 3 All E. R. 498. 

4515. Add. Annotation : — Refd. Grahame v . A.-G. 
of Fiji, [1936] 2 All E. R. 992. 

4430. Add. Annotation : — Consd. Brendon v. Spiro, 
[1937] 2 All E. R. 496. 

4519. Add. Annotation : — Consd. Brendon v. Spiro, 
[1937] 2 All E. R. 496. 

4526. Add. Annotation ; — Refd. Myers v. Roth- 
lield, [1939] 1 K. B. 109. 

4567a. Borrowing trust funds.] — Applt. was 

suspended from practice as a barrister & 
solr. of the Supremo Ct. of Fiji for pro- 
fessional misconduct. The case against 
applt. was twofold : — 

(1) On Aug. 25, 1923, the trustees of the 
estate of one C., deceased, leased a portion 
of the trust estate to one H. for a period of 
ten years from May 1, 1923, with an option 
to purchase the freehold for £4,000. Applt. 
was H.’s solr. at the date of the lease & for 
some time prior to it. On Jan. 1, 1926, 
applt. became a partner with another solr., 
E., who acted for the 0. trustees, applt. 
continuing to act for H., but when either was 
absent from Fiji the partner remaining 
attended to the affairs of all the firm’s clients. 
The property leased to H. improved con- 
siderably in value, & in 1932 H. consulted 
applt. about the exercise of the option. On 
Nov. 2, 1932, H. exercised the option by a 
written notice to E. On Nov. 4, 1932, E. left 
Fiji & did not return till Dec. 23, 1932. The 
terms of the purchase were that of the pur- 
chase price £4,000, £1,350 were to be paid in 
cash, & the balance was to be secured by a 
mtge. at 6£ per cent. H., being unable to 
provide the necessary funds, agreed to sell 
the property to applt. on Nov. 8, 1932, in 


the terms of the sale to him by the (J. trustees, 
& applt. agreed to employ H. as his com- 
mission agent for the sub-division & sale 
thereof. Applt., who had advanced moneys 
to 11. on previous occasions, disclosed to E. 
that he was going to finance H. to the extent 
of £1,350, but he did not disclose to E., the 
extent to which he was interested in the 
transaction. On Mar. 15, 1933, the estate 
was conveeyed to H. by the C. trustees & 
H. executed the mtge. for the balance. The 
sum of £1,350 was paid by a cheque of applt. 
on his own account : — Held : the intention 
to exercise the option originated with H. 
& he solicited the assistance of applt. to enable 
him to carry out his intention. In those cir- 
cumstances, though if is most desirable that 
a solr. acting for a client in any transaction 
should not have a personal interest in that 
transaction without making full disclosure, 
there was no duty to the C. trustees on the 
part of applt., since he had not instigated II. 
to exercise the option, to abstain from assist- 
ing his client H. to complete the purchase. 

(2) The Public Trustee, as custodian trustee 
of the estate of one, V., appointed applt. 
managing trustee of that estate on Dec. 22, 
1931. On Sept. 6, 1933, applt., as solr. for 
H., had sent a written notice to E. that the 
amount outstanding on the mtge. by H. to 
the C. trustees would be paid off on Dec. 15, 
1933, & on that day applt. advanced to II. 
the amount necessary to obtain the transfer 
of the mtge., using the funds of the V. estate 
to repay himself the amount advanced. It 
was established that when applt. gave notice 
on Sept. 6, 1933, he intended so to use the 
V. trust funds, & it was admitted that 
applt. did not at any time disclose to the 
Public Trustee his interest in the trans- 
action. On Dec. 18, 1933, the mtge. was 
transferred to applt. as managing trustee 
for the V. estate, the interest being 6£ per 
cent, per annum , the mtgor. to give 3 months 
prior notice in writing to repay the principal 
or any part of it. On Jan. 8, 1934, as man- 
aging trustee of the V. estate, applt. made an 
agreement with H. altering the terms of the 


PART XIV. SECT. 1, SUB-SECT. 5. 

si. Dispute as to terms of contract — 
Power 8 of Law Society. 1— -Ir Is not the 

E roper function of the Benchers of the 
aw Society to assume the Juris- 
diction of the cts. In determining 
questions of contract where a boIt. is 
interested as a party. When on the 
nearing of a complaint against a solr. 
for not paying over moneys alleged 
to belong to a client, the s ipllue 
committee becomes aware that a 
question of the terms of a contract is 
involved, as to which there is a dispute 
of fact, its proper course is to direct 
the complainant to take such action 
in the cts. as he may be advised. — 


Re A Solicitor, [1932J 2 W. W. It. 
122.— CAN. 


PART XIV. SECT. 2, SUB-SECT. 2. 

«m. Gross negligence .1 — Negligence, 
even though gross, on the part of a 
solr. in conducting an action does not 
of itself amount to “ professional mis- 
conduct or conduct unbecoming a 
barrister or solr.” within sect. 48 of 
Legal l^ofossion Act. R. 8. 8., 1930. — 
Re Solicitor, [19351 3 W. W. R. 428 : 
5 F. L. J. (Can.) 229 ; [1936] 1 D. L. R. 
368.— CAN. 


PART XIV. SECT. 2, SUB-SECT. 2.— 
B. 

sk. Compelling client to sign agree - 
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ment giving solicitor proportion of 
property recovered.) — A solr. compelling 
his client to sign an agreement giving 
him a proportion of a sum obtained for 
her by compounding a prosecution is 
guilty of professional misconduct. — 
lie BurR, [1938] J D. L. R. 703 ; 09 
Can. C. C. 384.— CAN. 

PART XIV. SECT. 2, SUB-SECT. 3. 

4564 ii. Solicitor acquiring 

client's property — After tax sale.) — A 
solr. who allows property, on which 
the client holds a mtge., to he sold for 
taxes so that the solr. may later 
acquiro It himself, is guilty of fraudu- 
lent breach of trust. — McLri.lan v . 
Milne, [1937] 3 D. L. R. 659 ; O. R. 
742.— CAN. 
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SPECIFIC PERFORMANCE. 
Part II. — Limits of Jurisdiction. 


61. Add. Annotation : — Refd. Grant v. Edmond- 
son (1930), 143 L. T. 749. 

105. Add. Annotation : — Refd. Re Sand well Park 
Colliery Co., Field v. The Co., [1929] 1 Ch. 277. 

107. Add. Annotation : — Dlstd. Watson v. Davies, 
[1931] 1 Oh. 455. 

107a. Acceptance by agent of purchaser sub- 

ject to ratification — Withdrawal by vendor 
before ratification.] — Pltf. was chairman of 
the board of management of a charity. 
Deft, wrote a letter to the board saying that 
he would sell certain property to the board 
for £0,500. At a full meeting of the board 
instructions were given to arrange for an 
inspection of the property by members of 
the board on a specified date. A deputation, 
consisting of pltf. <fe twelve other members 
of the board, viewed the property & had an 
interview with the deft. The price of 
£0,500 was again mentioned, & deft, was told 
that all the members of the board present 
had resolved to buy the property, & that they 
.could carry the necessary resolution, & they 
purported to accept deft.’s offer subject to a 
formal meeting. The secretary of the charity 
stated that the deputation was not a quorum 
& could not act as a properly constituted 
board. On the next day deft, wrote to the 
. secretary promising that the deeds of the 


property should be left to be inspected by 
the solr. to the charity, & that his own solr. 
would forward a form of contract ; & the 
secretary thereupon sent out a notice to 
members of the board of a special meeting 
to be held two days later “to receive the 
report & recommendation of the deputation.” 
On the day of that meeting deft, telegraphed 
to the secretary cancelling all negotiations. 
The meeting, however, passed resolutions to 
ratify the deputation’s acceptance of deft.’s 
offer to sell for £0,500, & to instruct the solr. 
to the charity to require deft, to complete. 
In an action by pltf. on behalf of himself & 
of all other members of the board for specific 
performance of an agreement to sell the 
property to the charity for £0,500 : — Held : 
(1) on the facts the members of the deputa- 
tion did not warrant their authority to bind 
the board, & that their acceptance of the 
deft.’s offer was subject to ratification by 
the board ; (2) where an offer is accepted 
by an agent subject to ratification by the 
principal there is no contract or contractual 
relation until ratification, & at any time 
before ratification the offer may' be with- 
drawn. — Watson v. Davies, [1931] 1 Ch. 
455 ; 100 L. J. Oh. 87 ; 144 L. T. 545. 

160. Add. Annotation : — Refd. Hillas & Co. v. 
Arcos, Ltd. (1932), 147 L. T. 503. 


Part III. — Defences to Claim for Specific Performance. 

198. Add. Annotation: — Refd. De Tcliihatchef v. | 257. Add. Annotations: — Refd. Cotton v. Heyl, 
Salerni Coupling, Ltd., [1932] 1 Oh. 330. | [1930] 1 Ch. 510 ; Re Williams, Richards v. 


PART I. 

1 vill. .] — The remedy of specific 

performance is amongst those principles 
which are administered by cts. in 
India by way of justice, equity & good 
conscience. — Gulab Hay Guutghutia 
v. Matiendra Nath Sreemany (1935), 
I. L. R. 14 Pat. 249.— IND. 

PART II. SECT. 2. 

24 1. General rule — Partial relief not 
given.) — A contract which includes a 
provision for personal services to be 
rendered by ono of the parties thereto 
which is not separable from the Other 
terms of the oontraot is not a contract 
for whioh speciflo performance can bo 
decreed.-*— Deady v. Bruner & Adams, 
11933] 1 W. W. R. 398.— CAN. 

PART II. SECT. 5, SUB-SECT. 1. 

65 ii. .] — The contract of 

lease or hire of porsonal servioe, owing 
to the personal character of the 
obligations whioh It contains, is not 
susceptible of a condemnation for 
specific performance : applt. could not 

{ mysically bo forced to keep reap, in 
ts employ, nor could resp. be physically 
constrained to remain in applt. ’s 
service. — Dupr£ Quarries, Ltd. v. 
DuprM1»34] S. C. R. 528 ; 4 D. L. R, 
618.— CAN. 

PART II. SECT. 5, SUB-SECT. 2. 

77 I. Employment as manager — 
Theatre.) — In an action for damages 
for wrongful ouster from a theatre 
property : — Held : the agreement 


under whioh pltf. claimed the right of 
possession was merely one of hiring 
& sendee, tbe remuneration being 
measured by reference to the profits 
of the theatre business ; & therefore 
pltf. was not entitled to speciflo per- 
formance of the agreement, & pitf.’s 
possession being only ancillary to the 
contract of Bervioe, any Interest which 
he had in the property ended with the 
termination of the contract. — Dowsley 
v. British Canadian Trust Co., 11932] 
2 W. W. R. 601 ; 4 D. L. R. 97 ; 26 
Alta. L. R. 393 ; affd., [1933] S. C. R. 
115 ; 1 D. L. R. 481.— CAN. 


PART II. SECT. 8, SUB-SECT. 1. 

127 iv. .] — Ramji v. Rao 

Kibhorksingh (1929), L. R. 56 Ind. 
App. 280.— IND. 


PART III. SECT. 1, SUB-SECT. 1. 

191 Iv. .] — Defts. were in 

business as land agents, & were the 
agents of G. for the sale of certain lots. 
Pltf. made an offer to defts. for the lots 
& paid them $100 as a deposit. There 
was nothing in writing, Sc the oral offer 
& deposit were accepted by defts. 
subject to confirmation by G. The 
offer was submitted to G.» who notified 
defts. of his acceptance. Defts. then, 
without informing pltf., obtained from 
G. an agreement to sell to themselves, 
& paid him a portion of the purchase- 
money. They then refused to make 
the sale to pltf., 8t returned his $100 : — 
Held : there being no contractual, 
fiduciary, or other relationship between 
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pltf. & defts., pltf. was not entitled to 
any relief against them. — A rmstrong 
v. Bastedo (Sask.) (1913), 24 W. L. R. 
87 ; 4 W. W. R. 481 ; 11 D. L. R. 241. 
—CAN. 

191 v. .] — Creaghan (J.D.) 

Co., Ltd. v. Davidson, [1929] 3 

D. L. R. 146; revag. t [1928] 3 D. L. R. 
632.— CAN. 

191 vi. .] — Fawcett v. 

Fawcett <1935), 5 F. L. J. (Can.) 99.— 
CAN. 

sg. Lease executed by one party .) — 
A Tease signed by the lessor 8c a 
guarantor, but not executed by the 
lessee, is incomplete, & incapable of 
speciflo performance. — Fawcett v. 
Tingley, [1935] 4 D. L. R. 373 ; 10 
M. P. R. 170.— CAN. 


PART III. SECT. 2, SUB-SECT. 2.— A. 

235 viii. .] — JLn option 

given the lessee of a hotel to purchase 
it within a year for $45,000, $15,000 
cash Sc " the balance to be arranged *• ; 
— Held : unenforceable because incom- 

F dete. — M cSorley v. Murphy (B. C.>, 
1928] 4 D. L. R. 790 ; [1928] 3 

W. w. R. 589 ; affd. sub nom. Murphy 
v. McSorley 8c Prince Edward 
Hotels, Ltd. — CAN. 

235 lx. .] — Geary t>. 

Clifton Co., [1928] 3 D. L. R. 64 ; 62 
O. L. R. 267.— CAN. 


235 x. .] — Cummins r. 

Cummins, [1934] 1 W. W. R. 305 ; 2 
D. L. R. 228 ; 41 Man. L. R. 607.— 
CAN. 
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Williams, [1930] 2 Ch. 378 ; Blakey v. 
Pendlebury Property Trustees, [1931] 2 Ch. 
255 ; Re Gillott’s Settlement, Chattock v. 
Reid, [1934] 1 Ch. 97. 

282 a. Agreement subject to “ model form of con- 
veyance specially prepared ” — Absence of 
model form.] — Where one or more of the 
material terms of an alleged contract cannot 
be determined, either by interpretation or 
as being of a kind which the law will supply, 
there is no contract, even though there has 
been an act of part performance, & the ct. 
can grant neither specific performance nor 
damages. 

Pltf. signed an agreement, in the form of 
a letter prepared on behalf of deft., to pur- 
chase certain premises subject to the con- 
ditions indorsed thereon, &> to take the con- 
veyance “ in the model form of conveyance 
specially prepared ” for use in relation to the 
same. The conditions stated ( inter alia) 
that the property sold was subject to restric- 
tions appearing in the model form, & that 
if the purchaser should not after notice 
withdraw any objection which the vendor 
could not or would not remove, the vendor 
might by notice in writing annul the agree- 
ment. The premises were part of property 
conveyed to deft, by three conveyances, 
among others, dated respectively 1908, 1910 
& 1911. They were comprised in the 1908 
conveyance, & were part of what was known 
in deft.’s agent’s office as block 4, other parts' 
of the property being there known as blocks 
with other numbers. Most of the property 
had come to deft, subject to restrictions 
against user for trade purposes. At the date 
of the agreement the restrictions were obsolete 
in regard to blocks 4, 7 & 9 ; but in all dealings 
with property comprised in those blocks deft, 
had imposed like restrictions. N o model form 
had been prepared for use in dealings with 
block 4, & through a mistake of deft.’s 
agent, pltf. received one appropriate to 
block 8. Pltf. took possession before com- 
pletion, & soon raised the question of turning 
-the premises into a shop. After long negotia- 
tions, during which the question of restrictions 
was thoroughly discussed, deft, refused per- 
. mission, maintaining that, despite bis agent’s 
mistake in sending the wrong model form, the 
restrictions against trade ought to stand ; & 
a new draft conveyance, incorporating Buch 
restrictions, was prepared on his behalf. 


Pltf. refused to execute it, & sought by this 
action to enforce the original agreement 
subject only to restrictions in one of the 
schedules to the conveyance of 1908, & thus 
free from restrictions on trading : — Held : 
there was no enforceable contract, as by 
reason of the non-existence of the appropriate 
model form of conveyance there were missing 
from the original agreement material terms 
which the ct. could not supply, & also that 
damages could therefore not be assessed. — 
Stimson v. Guay, [1929] 1 Ch. 629 ; 98 
L. J. Ch. 315 ; 141 L. T. 456. 

285. Add. Aymotafion : — Refd. Stimson v. Gray, 
[1929 ] 1 Ch. 629. 

285a. .] — Stimson v. Gray, No. 282a, ante . 

314a. .] — Lansdown’s Lord Case ( circa 

1786), cited in 16 Ves. at p. 310 ; 33 E. R. 
1002. 

Annotation : — Consd. Moody v. Walters (1809), 10 Ves. 283. 

385. Add. Annotation : — Generally , Refd. Wal- 
lington v. Townsend, 1 1939 J 2 All E. R. 225. 

398. Add. Annotation: — Refd. Dixon (.T. J.) v. 
Taylor & Cowells (trading as Pine-exx 
Liquid & Disinfectant Soap Co.) (1933), 50 
R. P. C. 405. 

399 . Add. Annotation ;■ — Refd. British Homo- 
phone, Ltd. v. Kunz & Crystallate Gramo- 
phone Record Manufacturing Co. (1935), 152 
L. T. 589. 

430. Add. Annotation : Refd. Dies v. British A 
] nternational Mining A Finance Conm., 
[1939] 1 K. B. 721. 

548. Add. Annotation Consd. Re Belcham & 
Gawley’s Contract, [1930] 1 Ch. 56. 

556. Add. Annotation: — Consd. Cunningham v. 
Shackleton (1935), 79 Sol. Jo. 381. 

624. Add. Annotation : — Refd. Re Spollon & Long’s 
Contract, [1936] 2 All E. E. 711. 

639. Add. Annotation : — Consd. Re Belcham & 
Gawley’s Contract, [1930] 1 Ch. 56. 

645. Add. Annotation : — Refd. Sifton v. Hifton, 
[1938] 3 AD E. R. 435. 

703. Add. Annotation : — Refd. Curtis Moffat v. 
Wheeler, [1929] 2 Ch. 224. 

707a. Property subject to old closing order.] — 
On July 11, 1929, the purchaser bought 
Lot 2 at a sale by auction & paid a deposit. 
The particulars of sale described Lot 2 as an 


PART III. SECT. 2. SUB-SECT. 3.— B. 

b i. .] — Specific performance 

will be decreed against a vondor, not- 
withstanding a dispute as to the 
quantity or land, especially where 
there has been part performance. — 
Dauphinee v. Daupftinee, [1936] 1 
D. L. R. 647 ; 10 M. P. R. 94 ; 5 
F. L. J. (Can.) 228.— CAN. 

PART III. SECT. 2, SUB-SECT. 7. 

277 1. Term omitted from written 
agreement — Terms contained in parol 
agreement .] — In an action by a vendor 
for speciflo performance of an agree- 
ment for the sale of farm lands deft, 
contended that the whole agreement 
was based upon the understanding 
that the farming equipment would be 
looluded In tbe sale although no express 
mention of it was made In the written 
agreement. Deft, or his tenant re- 
mained in possession of tbe equipment 
during the winter following the making 
of the agreement, without any sugges- 
tion being made by pltf. that deft, was 


not entitled to the equipment. In 
Mar. pltf. retook possesion of tbe 
equipment & testified that be did so 
because deft, bad defaulted In payiug 
certain instalments : — Held : it the 
omission of express reference in the 
written agreement to the equipment 
deprived deft, of any remedy at law, the 
case was a proper one in which to apply 
sect. 13 (i) of King's Bench Act, which 
authorises “ the administration of 
Justice iu all cases in which there exists 
no adequate remedy at law," & Justice 
could bo done only by replacing the 
parties as nearly as possible In the 
same position in which they were 
before the agreement was reduced to 
writing. — McLeod v. Krysko, [1930| 
3 W. W. R. 601 ; revsd [1931] * 
D. L. R. 282 ; 2 W. W. Jl. 27 ; 39 
Man. L. R. 405.— CAN. 

ra i. .] — Specific performance 

refused of an agreement in writing for 
sale of a store where all the terms 
agreed upon were not included in the 
agreement. — Myers t>. Cooe, [1932] 4 
M. P. R. 198.— CAN. 

17 


PART III. SECT. 3, SUB-SECT. 1. 

287 vlii. .] — Action for 

specific performance of an oral agree- 
ment to sell land dismissed, no act 
of part performance being established. 
—Ward v. O'Leary (1935), jo 
M. P. R. 63.— CAN. 

287 lx. .] -The soir. for 

exors. prepared a memorandum of an 
agreement for sale of leaseholds, in 
the body of which the names of tin; 
vendors appeared, & he wrote at the 
end of the memorandum the words 
“ i confirm above sale on behalf of 
the vondom ” with the intention t hat 
the document, which was signed by 
pltf., should bo signed by the auctioneer 
on behalf of the vendors, but the 
memorandum was never signed by the 
auctioneer or by either of the vendors : 
— Held : the document constituted a 
sutficient compliance with Stat. Frauds 
h. 4. — Halley v. O’Brien, [1920 1 : 
I. R. 330— IR. 
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unrestricted freehold, practically an island 
block, with four frontages to little Orford 
Street & three other streets in Chelsea, the 
block forming an excellent building site, 
when the existing buildings came into hand. 
On examining the vendors' registered absolute 
title the purchaser found Entry 7 in the 
Charges Register stating in effect that on 
the transfer of Lot 2 & other property to 
the vendors on May 23, 1929, by mtgees. 
selling under their power of sale in a mtge. 
of Feb. 17, 1903, from Co. A., the former 
owners, the vendors by way of indemnity to 
the mtgees., but not further or otherwise 
covenanted to perform the obligations of 
Co. A. under a deed of Dec. 23, 1905, made 
between Co. A. <fc the Chelsea Borough 
Council & under a London County Council 
Order of Dec. 12, 1905. The deed of Dec. 23, 
1905, made in pursuance of a large building 
scheme by Co. A. provided for the stopping 
up ( inter alia) of Little Orford Street & for 
making certain new streets, including a new 
transverse street bisecting Lot. 2. The 
Boropgh Council were to obtain the necessary 
Closing Orders, & Co. A. were to lay out the 
new streets at their own expense. By their 
.order of Deo. 12, 1905, the London County 
Council on the application of Co. A. sanc- 
tioned the new streets subject to certain 
conditions including a condition that Co. A. 
should covenant to lay tlem out, & on 
Dec. 21, 1905, Co. A. covenanted accordingly. 
On July 10, 1906, on the Borough Council’s 
application the justices made a Closing Order 
for Little Orford Street. For financial & 
other reasons this part of Co. A.’s scheme had 
not yet been proceeded with. Little Orford 
Street was still open ; it was in fact repaired 
by the Borough Council ; & at the date of 
the contract neither the vendors nor the 
purchaser knew of the Closing Order’s 
existence. On discovering Entry 7 the pur- 
chaser required the vendors to delete it from 
the Register & to obtain a release of the 
obligations, &, on their refusal, he issued a 
vendor & purchaser summons for a declara- 
tion that a good title was not shown. On 
subsequently discovering the Closing Order 
he discontinued the summons & brought this 
action claiming a declaration that he was 


entitled to repudiate the contract, damages 
for breach, & return of the deposit. The 
vendors denied any breach & counterclaimed 
for specific performance: — Held: (1) the 
twenty-four years’ old Closing Order did not 
affect the title, but, if & so far as it was 
inconsistent with the particulars, merely 
raised a case of innocent misrepresentation, 
on which the purchaser could neither re- 
pudiate the contract nor recover damages, 
his only remedy being to resist specific 
performance. Therefore, the purchaser’s 
action failed ; (2) on the vendors' counter- 
claim for specific performance that there was 
in fact no misrepresentation in the par- 
ticulars, as the word “ street ” even in 
London did not necessarily mean a public 
highway. There was therefore no ground 
for refusing specific performance. — Barnes 
v. Cadogan Developments, Ltd., [1930] 
1 Ch. 479; 99 L. J. Oh. 274; 142 L. T. 
620. 

707b. Property represented as bounded by “ street " 
— Whether confined to public highway.]— 
Barnes v. Cadogan Developments, Ltd., 
No. 707a, ante. 

709. Add. Annotation : — Consd. Flexman v. Cor- 
bett, [1930] 1 Oh. 672. 

727. Add. Annotation : — Refd. Sennett v. Rendell 
(1934), 79 L. Jo. 98. 

730. Add. Annotation : — Reid. Re Fenton, Ex p. 
Fenton Textile Assocn. (1930), 99 L. J. Oh. 358. 

768. Add. Annotations : — Consd. Re Sand well Park 
Colliery Co., Field v. The Co., [1929] 1 Ch. 
277 ; Lock u. Bell, [1931] 1 Ch. 35. Refd. 

Wallington v. Townsend, [1939] 2 All E. R. 
225. 

773. Add. Annotation : — Consd. Lock v . Bell, 
[1931] 1 Ch. 35. 

778. Add. Annotation : — Consd. Mussen v. Van 
Dieman’s Land Co., [1938] Ch. 253. 

801. Add. Annotation : — Refd. Hyman v. Hyman, 
[1929] A. O. 001. 

812. Add. Annotation : — Generally , Refd. Bremer 
Oeltransport G.m.b.H. v. Drewry, [1933] 1 
K. B. 753. 

829. Add. Annotation : — Consd. Grant v. Derwent 
(1928), 140 L. T. 330. 


Part IV. — Particular Contracts. 

951. Add. Annotation : — Consd. Re Franklin & Swathling’s Arbn., [1929] 1 Oh. 238. 


PART III. SECT. IS, SUB-SECT. 2. 

p i. .] — Resale by plaintiff 

under conditions inconsistent with com - 

g letion of original contract . } — New 
outh Wales Public Trustee v. 
Gavel (1927), 40 O. L. R. 169.— AUS. 

PART III. SECT. 15, SUB-SECT. 1. 

q i. Land of deceased intestate — 

A dministratrix without power of sale . } — 
B. died In 1920, leaving a widow & tour 
children ; letters of administration 
were granted to the widow. Pltf. 
made an oiler for land which B. had 
owned. At this time the two younger 
children were infante. In 1927 the 
widow signed a document by which 
she agreed to sell oertaln marsh land 
“ owned by & belonging to the estate 
of my late husband ” : — Held.* in 
1927 no marsh land belonged to the 


estate of B. for what had been his 
under Devolution of Estates Act 
vested In defts., & as administratrix 
the widow had no power of sale. — 
Brown t>. Barber, 119291 2 D. L. R. 
391 ; 63 O. L. R. 512.— CAN. 


PART III. SECT. 15, SUB-SECT. 3. 

•d. Agreement for sale of licensed 
vremises — Subsequent loss of lioenoe .] — 
Summers v. Cooes. [1928] A. L. R. 
107 ; 40 O, L. R. 321.— AUS. 


PART IV. SECT. 26. 
tf. Agreement for possession dt devise 
or conveyance in return for services .] — 
Under an oral agreement between pltf. 
& defts. the latter were to have ex- 
clusive possession of a parcel of pltf/s 
land In return for personal services 
to be rendered by them to her during 

18 


her lifetime or until she Bold or disposed 
of her adjoining property, & she also 
agreed to leave them said parcel by 
her will or. in the event of tne sale of 
the adjoining property & the removal 
of her residenoe therefrom, to convey 
it to them. Defts. took up their 
residenoe on the land 6c built a house 
& other improvements thereon refer- 
able only to said agreement. Pltf. 
brought an action to recover posses- 
sion, & defts. counterclaimed for specific 
performance. The ct. dismissed the 
action & declared that defts. were 
entitled to specific performance on the 
death of pltf. or upon her removing 
from the neighbourhood : — Held : on 
appeal, the dismissal of the action 
ought to be sustained, but the decree 
of specific performance was premature. 
— Lykll v. OORMACE, [1928] 4D.L.E. 
902 ; [1928] SW.W.R, 284.— CAN. 
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Part V. — Proceedings for Specific Performance 


990* Add. Annotation : — Refd. Mayhead v. 
Hydraulic Hoist Co. (1931), 100 L. J.K.B.309. 

1029. Add. Annotation : — Refd. Harmer v. Arm- 
strong, [1934] Ch. 05. 

1030. Add. Annotation : — Refd. Harmer v. Arm- 
strong, [1934] Ch. 65. 

1109a. Purchaser in possession — Delay in com- 
pletion — Form of Judgment.] — Mutual In- 
vestment Society, Ltd. v. Johns, [1934] 
W. N. 59 ; 177 L. T. Jo. 240. 

1188. Add. Annotation : — Refd. Lever Bros., Ltd. 
v. Bell, [1931] 1 K. B. 557. 

1140. Add. Annotation : — Generally , Refd. Oxford 
Corpn. v. Oxford Electric Co. ( 1930 ), 94 J. P. 80. 

1287. Add. Annotation : — Refd. Blay v. Pollard 
& Morris, [1930] 1 K. B. 628. 


1365. Add. Annotation : — Consd. Re Belcham & 
Gawlcy’s Contract, [1930] 1 Ch. 50. 

1373. Add. Annotation : — Consd. Re Buss & 
Brown’s Contract, [1934] Ch. 34. 

1381. Add. Annotation -Refd. Ridley i\ Ontor, 
[1939] 1 All E. JR. 018. 

1384. A dd. Annotation .-—Refd. Ridley v. Osier, 
[1939| 1 All E. R. 018. 

1394. Add. Annotation : — Consd. Cunningham v. 

Sliaokleton (1935), 79 Sol. Jo. 381. 

1474. Add. Annotation — Refd. Re Russ & Brown’s 
Contract, [1934] Ch. 34. 

1490. Add. Annotation : — Consd. Ridley v. Osier, 
[1939] 1 All E. R. 618. 

1519a. On adjournment into court — Liability 

for costs of adjournment.! — Rampton v. 
Morley [1928] W. N. 268 ; 60 L. Jo. 427. 


sf. Contract to take supply of gas.) — 
Under a contract between deft, olty 
& a co. to whose rights thereunder 
pltf. co. was held to have succeeded, 
the city agreed to permit the oo. to 
connect gas wells, which the oo. agreed 
to drill by a certain date, with the city's 
main & then to withdraw from the 
main for Its own use a certain per- 
centage of the gas thus added to the 
city’s supply. The oo. not having 
proceeded to drill, the city notified It 
that the city would not perform Its 
part of the contract after a date speci- 
fied, which was prior to that to which 
the contract was found on the trial to 
have been extended by agreement of 
the parties. The co. then sued for a 
declaration that the oontract was a 
good & subsisting oontract extending 
to said later date, which Bhould be 
specifically performed by deft., & for 
an extension of time in which to com- 
plete the well or wells, & for damages. 
Said later date had passed at the time 
of the trial : — Held : although the 
contract had been broken by the city. 
It was one with respect to which it was 
Impossible to decree specific per- 
formance ; moreover, it was beyond 
the power of the ct. to extend the time, 
&, Bince the question whether the co. 
had really sustained any damage 
depended upon a question which could 
not be answered, viz., whether by Bald 
date the oo. oould or would have sunk 
the well or wells & have found sufficient 
gas to Justify it in carrying it to the 
city's main, pltf. could recover nominal 
damages only. — M ed alt a. Potteries, 
Ltd. v. Medicine Hat Crrv, [10311 1 
W. W. R. 217. — CAN. 


PART V. SECT. 2. 

a 1. .] — Burrell v. Watt & 

Hardinge, [1928] 3 D. L. R. 505; 
[1928] 2 W. W. R. 482.— CAN. 


PART V. SECT. 4, SUB-SECT. 2.— A. 

q I. Under. Real Property Act, 

1900.] — The principle of Tanker v. 
Small, No. 1043, that In proceedings 
to enforce epeciflo performance of a 
oonuect the parties to the contract 
are the necessary & sufficient parties 
to the action, & that where a third 
party sets up Borne equity against 
dealing with the land which is the 
subject-matter of a contract the 
purchaser cannot in a suit for Bpecifio 
performance join that third party, 
applies to land under the Real Property 
Act, 1900, as well as to land held under 
a common law title. — Thomson v. 
Richardson (1928), 29 S. R. N. S. W. 
221 ; 46 N. S. W. W. N. 77.— A US. 


PART V. SECT. 6, SUB-SECT. 3. — B. 

o l. Whether varied on 

appeal. h- S mith v. Oborn, [1931] 2 
W. W. It. 817 ; 25 Alta. L. It. 549.— 

CAN. 

so. Declaration of vendor's lien .) — 
Glkneagles, Ltd. v. Thomson, [1933] 
3 W. W. R. 159.— CAN. 


PART V. SECT. 6, SUB-SECT. 4.— 
D. (b) 111. 

1185 11. .] — Where In a suit by 

the purchaser for specific performance 
of a sale of land, a decree was passed. 


directing an inquiry as to whethor the 
vendor “ can make out a good title * 
& if so, directing him to convoy : — 
Held: it is desirable to follow the 
English practice of including in the 
order directing the principal inquiry 
(<.«., as to whether a good title can be 
made) a secondary inquiry ( i.e .. as to 
the time at which a good title was 
shown). — Harishankar Pal v. Sara* 
DAPRASAD Dak i 1931), I. L. It. 59 Cole. 
536 — IND. 

PART V. SECT. 6, SUB-SECT. 4.— E. 

af. Extrinsic evidence of parcels .) — 
Daupiiinee v. Dauphinke, [19301 1 
]>. L. R. 047 ; 10 M. P. It. 94 ; 5 
F. L. J. (Can.) 228 — CAN. 


PART V. SECT. 6, BUB-SECT. 6. 

ah. Whether court will consider — 
Where claim to specific performance, 
abandoned .) — Levy v. Norton-Cul- 
hane (1928), 28 S. R. N. 8. W. 302 ; 
45 N. S. W. W. N. 51— AUS. 


PART V. SECT. 6, SUB-SECT. 11— A. 

an. Amendment of claim — When 
allowed .) — Mama v. Bassoon (1928), 
L. R. 55 Ind. App. 300.— IND. 


PART V. SECT. 8, SUB-SECT. 1. 

ap. By whom enforceable .) — A decree 
for specific performance operates In 
favour of both parties & a deft, is as 
much entitled to enforce it as pltf. — 
HERAMBAOHANDRA MaITRA V. J YOTIHH 
OHANDIIA SiNOHA (1931), I. L. It. 59 
Calc. 501.— IND. 


IQ 
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STATUTES. 


Part I. — In 

3a. Meaning of Act of Parliament — Act of 
Imperial Parliament.] — In 1800, by the Act 
of Union, 39 & 40 Geo. 3, c. 67, the two 
Parliaments were united, & thereafter the 
words “ some Act of Parliament ” mean an 
Act of Parliament of the United Kingdom. 
Now looking at the Lotteries Act, 1923 
(c. 60), it is clear to me that the words 
“ some Act of Parliament ” mean some Act 
of the Imperial Parliament. Although it is 
true that in 1922 an Act of the United 
Kingdom set up a Legislature for Ireland, 
that has not altered the meaning of the 
expression, “Act of Parliament” in the Act 
of 1823, & it is impossible to say that an Act 
passed by the Irish Legislature is an “ Act 
of Parliament ” within Lotteries Act, 1823 


General. 

(c. 60), s. 41 (Slesser, L.J.). — R. v. Regis- 
trar op Joint Stock Companies, Ex p . 
More, [1931] 2 K. B. 197, 203 ; 100 L. J. 

K. B. 638 ; 146 L. T. 622 ; 95 J. P. 137 ; 47 
T. L. R. 383 ; 29 L. G. R. 452, C. A. 

15a. May contravene international law.] — Legis- 
lation of the Imperial Parliament, even in 
contravention of generally acknowledged 
principles of international laW, is binding 
upon & must be enforced by the cts. of this 
country, for in these cts. the legislation of the 
Imperial Parliament cannot be challenged 
as ultra vires (per Cur.). — Croft v . Dunphy, 
[1933] A. C. 166 ; 102 L. J. P. C. 6 ; 148 

L. T. 02 ; 48 T. L. R. 652 ; 18 Asp. M. L. C. 
370, P. C. 


Part II. — Classification and Framework. 


52. Add. Annotations : — Refd. 1 arnworth v. Man- 
chester Corpn., [1929] 1 K. B. 533 ; Moon v. 
London County Council, Potteries Electric 
Traction Co. v . Bailey, [1931] A. C. 161. 

58. Add. Annotation : — Refd. R. v. Minister of 
Health, Ex p. Yaffe, [1930] 2 K. B. 98. 

64a. .] — R. v. Hare, No. 634a, post. 

70. Add. Annotation : — Consd. Nixon v . A.-G., 
[1930] 1 Ch. 666. 

78a. .] — One further point was taken 

upon the Superannuation Act, 1869 (c. 26), 
with which it is necessary to deal. The 
marginal notes of sect. 3 refer to “ existing 
rights ” & of sect. 12 to “ right.” It was 
contended that these catchwords could be 
used to explain the meaning of sects, against 
which they appear. For my part I cannot 


allow this. As explained by TJaggaixay, 
L.J., in A.-G. v. Great Eastern lly . Co., 
No. 70, marginal notes are not a part of an 
Act of Parliament. The Houses of Parlia- 
ment have nothing to do with them, & I 
agree with the learned Lords Justices in that 
case, Bramweix, James, & Baggallay, 
that the cts. cannot look at them. Their 
imperfections, spoken of by Bramweix, L.J., 
are illustrated by the note of sect. 9 of this 
Act (Lord Hanworth, M.R.). — Nixon v. 
A.-G., [1930] 1 Ch. 666, 693 ; 99 L. J. Ch. 269 ; 
143 L. T. 176 ; 46 T. L. R. 246, C. A. ; affd. 
on other grounds , [1931] A. C. 184, H. L. 

91. Add. Annotation : — Refd. International Ry* 
Co. v. Niagara Parks Commission, [1937] 3 
All E. R. 181. 


Part III. — Interpretation. 


134. Add. Annotation : — Consd. Edwards v. A.-G. 
for Canada (1929), 46 T. L. R. 4. 

135. Add. Annotations ; — Consd. Assam Railways 
& Trading Co. v. I. R. Oomrs., [1935] A. C. 
445. Refd. Edwards v. A.-G. for Canada 
(1929), 46 T. L. R. 4. 


137. Add. Annotation : — As to (1) Refd. Huntoon 
Co. v. Kolynos (Incorporated), [1930] 1 Ch. 
628. 

189. Add. Annotation : — As to (1) Expld. & Distd. 
Minister of Health v . R., Ex p . Yaffe, [1931] 
A. C. 494. 


PART 1. 

3a I. Meaning of Act of Parliament.] 
— An Aot of Parliament does not mean 
any proclamation or treaty. — J iten- 
DRANATH GHOSH V. CHIEF SECRETARY 
to Bengal Government (1932), 
I. L. R. 60 Calo. 364.— IND. 

a i. .] — The general rule that 

before a law or any regulation or bye* 
law having the force of a law can 
become operative, it must be duly 
promulgated, must be read subject 
to the qualifications that the word 
'* law ’* in the rule must not be given 
too wide a connotation, & that the 
enabling enactment must be looked to 
in order to see whether the necessity 


for promulgation is or is not excludod. 
— Byers v. Chinn, [1928] App. D. 
322.— S. AF. 

PART II. SECT. 2, SUB-SECT. 6. 

79 iii. .] — In the matter of inter- 
pretation of status, punctuation is not 
to be deemed a part of the statute. — 
Ntaz Ahmad khan e. Parshotam 
Chandra (1931), I. L. R. 63 All. 374.— 
1ND. 

PART III. SECT. 1, SUB-SECT. 1. 

m !. .3 — Inasmuch as Parlia- 
ment is now, since the passing of the 
Statute of Westminster, the supreme 
Sc sovereign law-making body in the 
Union, the Supreme Ct. has no powqr 

20 


to pronounce upon the validity of an 
Act of Parliament duly promulgated 
& printed 8c published by proper 
authority. Such an Aot is proved by 
the mere production of the printed 
form published by proper authority. — 
Ndlwana v. Hofmeyr N.O., [1937] 
A. D. 229.— S. AF. 

PART III. SECT. 1, SUB-SECT. 2.— B 

126 lx. .1 — Held : in interpreting 

a statute, reference cannot he made to 
the debates in the Legislative Council, 
or the report of the Select Committee. — 
Gurdial Singh v. Sri Darbar Sahib 
Amritsar (Central Board Local 
Committee) (1928), I. L. R, 9 Lab. 
689.— IND. 



Vol. XLH.— Statutes. Cases 141—361. 


141. Add . Annotations : — Retd. R. v. Minister of 
Transport, Ex p . Upminster Services, Ltd., 
[1934] 1 K. B. 277 ; Errington v. Minister of 
Health, [1935] 1 K. B. 249 ; Manchester City 
(Ringway Airport) Compulsory Purchase 
Order, 1934 (1935), 153 L. T. 219 ; 

Offer v . Minister of Health, [1930] 1 K. B. 40 ; 
Denby Sc Sons, Ltd. v. Minister of Health, 
[1936] 1 K. B. 337 ; Marriott v. Minister of 
Health (1936), L. J. K. B. 125 ; Barratt & Co. 
v. London, Midland Sc Scottish, London Sc 
North Eastern Sc Great Western Ry. Co.’s 
(1936), 24 Ry. & Can. Tr. Cas. 127 ; Leslie u. 
London Sc North Eastern Sc London, Midland 
Sc Scottish Ry. Co.’s (1936), 24 Ry. Sc Can. Tr. 
Cas. 182. 

142a. .]— Housing Act, 1925 (c. 14), 

s. 40, which empowers the Minister of Health 
to make an order confirming, with or without 
modification, an improvement scheme made 
under the Act, Sc provides that “ the order of 
the Minister when made shall have effect as 
if enacted in this Act,” does not preclude the 
ct. from calling in question the order of the 
Minister where the scheme presented to him 
for confirmation is inconsistent with the 
provisions of the Act. — Minister op Health 
v . R., Ex p. Yaffe, [1931] A. C. 494 ; 100 
L. J. K. B. 306 ; 47 T. L. R. 337 ; 75 Sol. Jo. 
232, H. L. 

Annotations : — Consd. Re Bowman (1932), 48 T. L. It. 351. 
Reid. R. v. Minister of Health, Ex p. Purfleet Urban Dis- 
trict Council (1934), 104 L. J. K. B. 18 ; R. v . West Mid-* 
land Traffic Area Licensing Authority, Ex p. Great 
Western Ry. Co., [1935] 1 K. B. 449. 

143. Add, Annotation 8 : — Apld. Stumbles y.Whitley 
(1929), 40 T. L. R. 37. Consd. Assam Rail- 
ways Sc Trading Co. v. I. R. Comrs., [1935] 
A. C. 445. 

151. Add. Annotation : — As to (1) Consd. Edwards 
v. A.-G. for Canada (1929), 46 T. L. R. 4. 

205. Add. Annotation : — Consd. Re Midland (Amal- 
gamated) District (Coal Mines) Scheme, 1930, 
Holliday Sc Sons, Ltd. v. Executive Board 
(1934), 152 L. T. 212. 

222. Add. Annotation : — Held. Bournemouth- 

Swanage Motor Road & Ferry Co. v . Harvey 
Sc Sons, [1930] A. C. 649. 

239. Add. Annotation : — Refd. Adamson v. A.-G. 
(1932), 102 L. J. K. B. 129. 

239a. .1 — The lirst rule of construction in 

statutes, as in all other documents, is to get 
at the intention of the parties from the words 
they have used, read in their ordinary Sc 
natural meaning (Scrutton, J.). — I. R. 
Combs, v. Smyth, [1914] 3 K. B. 406 ; 83 


L. J. K. B. 913 ; 110 L. T. 819 ; 30 T. L. R. 
357 ; 58 Sol. Jo. 400. 

240a. ,] — It is a fundamental principle in 

construing Acts of Parliament to give words 
their ordinary sense, if by that there arises no 
repugnancy or inconsistency (Lord Han- 
worth, M.R.). — Re Jenkins, Jenkins v. 
Davies, [1931] 2 Ch. 218 ; 100 L. J. Oh. 
265 ; 145 L. T. 184 ; 47 T. L. R. 379, C. A. 

253. Add. Annotations: — Refd. Doncaster v. Sud- 
low (R.) & Sons (1929), 22 B. W. C. C. 664; 
Morgan v. Amalgamated Antliracite Collieries, 
Ltd., Hutchings v. Amalgamated Anthracite 
Collieries, Ltd. (No. 2) (1934), 27 B. W. C. C. 
313. 

255. Add. Annotation : — Apld. Swan v. Pure Ice 
Co., [1935] 2 K. B. 205. 

277. Add. Annotations : — Apld. Re Jenkins, .Tonkins 
v. Davies (1931), 100 L. J. Ch. 205. Consd. 
Barras v. Aberdeen Steam Trawling Sc Fishing 
Co., [1933] A. C. 402 ; Re Sassoon (1933), 49 
T. L. R. 407. Refd. Shaw v. Public Trustee 
(1929), 141 L. T. 405 ; Swami (Pakula Nara- 
yane) v. King- Emperor, [1939 1 1 All E. R. 
390. 

289. Add. Annotations: — Consd. Re Sassoon, T. R. 
Comrs. v. Raphael, Re Sassoon, L R. Comrs. 
v. Ezra, [1933] Ch. 858. Refd. Leitch v. 
Eminott, [1929] 2 K. B. 230. 

322. Add. Annotation : — Refd. Stokes v. Little, 
[1935] 1 K. B. 182. 

337. Add. Annotation : — Refd. Doncaster v. Sud- 
low (R.) & Sons (1929), 22 B. W. C. 0. 604. 

340. Add. Annotation : — As to (2) Refd. Barras v. 
Aberdeen Steam Trawling Sc Fishing Co., 
[1933] A. C. 402. 

342a. .] — The words ’* charitable institution ” 

in any legislative Act should be given their 
technical legal sense, unless a contrary 
intention appears from the context. — A dam- 
son v. Melbourne Sc Metropolitan Board 
of Wobks, [1929] A. C. 142 ; 98 1,. J. P. C. 
20 ; 140 L. T. 107 , 45 T. L. R. 3, P. C. 

345. Add. Annotation : — Refd. Clark’s Appeal 
(1937), 20 Ry. Sc Can. Tr. Cas. 01. 

350. Add. Annotation : — Consd. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt (1932), 90 J. P. 159. 

351. Add. Annotations : — Consd. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt (1932), 90 J. P. 169. 
Refd. Clark’s Appeal (1937), 20 Ry. Sc Can. 
Tr. Cas. 01. 


PART III. SECT. 2, SUB-SECT. 2— A. 

153 .] — In construing an 

Indian Act words should be given their 
widest possible meaning consistent with 
the context unless there Is something 
In the Act Itself to indicate that they 
are Intended to be used In the artificial 
& technical sense which they have 
acquired in English law or in any other 
restricted sense. — Hajt Rahtmrux 
Arhan Karim v. Central Bank op 
India <1928).I.L. R.56 Calc. 367.— IND. 

153 xxiii. The primary & 

exact meaning of the word “ adjoin- 
ing ** is conterminous, & where the 
word is used in a statute it should be 
given that unless the con- 

text shows that It is used in a looser 
sense as meaning near or neighbouring. 

In Municipal Corporations Act, 1920, 
s. 282, of New Zealand, which autho- 


rises a municipal council to contract 
with tbe local authority of any “ ad- 
joining district ’* for the supply thereto 
of electricity, the context does not 
show that the word 44 adjoining *’ is 
not used in its exact Sc literal sense. 
The sect, therefore does not authorise 
the council of a borough so to contract 
with the council of a neighbouring 
borough unless the boroughs are con- 
terminous. — New Plymouth Corpn. 
v. Taranaki Electric-Power Board, 
[19331 A. 0. 680; 102 L. J. P. C. 212; 
149 L. T. 594, P. C.— N.Z. 


PART III. SECT. 2, SUB-SECT. 2.— C. 

257 xil. .1— R. v. Comer (Ont.), 

[1929] 1 D. L. II 603 ; 61 Can. Crim. 
Cas. 100.— CAN. 


PART III. SECT. 2, SUB-SECT. 2.— D. 
297 vii. .J — The ct. will not 


21 


give to a statute an Interpretation 
which results In a palpable Injustice 
unless the legislature has manifested 
by express words an Intention to pro- 
duce that result. Such an intention 
will not be inferred from the use of 
meiely general words . — Re The Excise 
Act (jMan.), [1929] 4 D. L. K. 154 ; 2 
W. W. K. 353 — CAN. 

PART III. SECT. 2, SUB-SECT. 3. 

356 i. Words of statute clear ■ — Conse- 
qvences not regarded .] — Since tho car- 
dinal principle of both the British & 
Canadian constitutions Is the supre- 
macy of Parliament or of a Legislature 
acting within tho ambit of its powers, 
therefore where a statute admits at 
hut one interpretation effect must be 
given to it whatever its consequences.— 
Murray v. West Vancouver, [1937 1 3 
W. W. R. 269.— CAN. 
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359. Add. Annotation : — Apld. Be Blticher (Prince) 
(1930), 47 T. L. R. 19. 

376. Add . Annotation : — Refd. Edwards v. A.-G. 
for Canada (1929), 46 T. L. R. 4. 

378. Add. Annotation: — Ab to (2) Refd. Hwami 
(Pakala Narayane) v. King-Emperor, [1939] 
1 All E. R. 396. 

394. Add, Annotation: — Refd. Huntoon Co. v. 
Kolynos (Incorporated), [1930] 1 Ch. 528. 

400. Add. Annotation: — As to { 1) Refd. Moore v. 
Tweedale, [1935] 2 K. B. 163. 

413. Add. Annotation : — Refd. Altrincham Electric 
Supply, Ltd. v. Sale Urban District Council 
(1936), 154 L. T. 379. 

447a. .] — On a question of the true con- 

struction of an Income Tax Act a report of a 
Royal Commission containing certain recom- 
mendations : — Held : not admissible to show 
the purpose or object of the Legislature in 
passing the Act, although it appeared to 
adopt the recommendations. — Assam Rail- 
ways & Trading Co., Ltd. v. Inland 
Revenue Comrs., [1935] A. C. 445 ; 103 

L. J. K. B. 583 ; 152 L. T. 26 ; 50 T. L. R. 
040 ; 18 Tax Cas. 609, H. L. 

448a. .] — Held: Merchant Shipping 

(International Labour Conventions) Act, 
1925 (c. 42), s. 1, being unambiguous, it was 
not permissible to refer to .he preamble of 
the Act or to the draft convention to which 
the Act was intended to give effect in order 
to give the section a meaning other than its 
natural meaning. — Ellerman Lines, Ltd. 
• v. Murray, White Star Line of Royal & 
United States Mail Steamers Oceanic 


Steam Navigation Co., Ltd. v. Oomhrford, 
[1931] A. C. 126 ; 36 Com. Cas. 159 ; sub 
nom. The Croxteth Hall. The Celtic, 
100 L. J. P. 25 ; 144 L. T. 441 ; 47 T. L. R. 
147 ; 18 Asp. M. L. 0. 184, H. L. 

Annotation : — Refd. B arras v. Aberdeen Steam Trawling & 
Fishing Oo., 11933] A. C. 402. 

451. Add. Annotation : — Refd. R. v. Weston-Super- 
Mare Licensing Justices, Ex p . Powell, [1939] 
1 K. B. 700. 

460. Add. Annotation : — Consd. B arras v. Aber- 
deen Steam Trawling & Fishing Co., [1933] 
A. C. 402. 

464. Add. Annotations : — Consd. Assam Railways 
& Trading Co. v . I. R. Comrs., [1935] A. C. 
445. Refd. Huntoon Co. v. Kolynos (Incor- 
porated), [1930] 1 Ch. 528. 

487. Add. Annotation : — Held. Green Star Shipping 
Co. v. London Assurance (1931), 145 L. T. 160. 

492. Add. Annotation: — Apld. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt (1932), 96 J. P. 159. 

497. Add. Annotation : — Refd. Allen v. Whitehead 

’ (1929), 45 T. L. R. 655. 

503. Add. Annotation : — Refd. Ellerman Lines, 
Ltd. v. Murray, White Star Line of Royal 
& United States Mail Steamers Oceanic 
Steam Navigation Co. v. Comerford, [1931] 
A. 0. 126. 

516. Add. Annotation : — Refd. Foscolo Mango & 
Co. v. Stag Line, Ltd., [1931] 2 K. B. 48. 

518. Add. Annotation : — Refd. Kilbane v. White- 
haven Colliery Co. (1933), 26 B. W. C. C. 
76. 


369 iv. .]— Whore the 

actual words of a statute afford no 
guidance as to the Intention of the 
legislature the ct. will conclude the 
legislature Intended an equitable Sc 
not an iuequltable result, — Borcherds 
v. Rhodesia Chrome Sc Asbestos Co., 
Ltd., [1930] App. D. 112.— S. AF. 

PART III. SECT. 2, SUB-SECT. 4.— A. 

376 xx 11. .]— A lion is not to bo 

considered to bo Imposed without a 
plain declaration of the Intention of 
the legislature to Impose It, shown In 
dear & unambiguous language. — lie 
Hardt, [1029] 1 D. L. R. 300 ; 63 
0. L. R. 246.™ CAN. 

376 xxiil. .] — Whore the legis- 

lature has prohibited the making of a 
contract. Sc has expressly provided, or, 
having regard to the language in which 
the Act 1 b couched, has manifested Its 
intention, that the contract should he 
void for all purposes, such contract Is 
utterly null Sc void. — Murhhidabad 
Nawab r. Bvlas Roy Choudhuri 
(1928). I. L. R. 56 Calc. 252.— IND. 

376 xxiv. .] — Whore a special 

Act of the Dominion Legislature has 
authorised the construction of a bridge 
carrying a railway over a navigable 
channel 44 so as not to interfere with 
navigation,*' Sc has incorporated the 
Railway Aot, an order made by the 
Railway Board, under sect. 268 of that 
Aot, which empowers the Board to 
authorise the construction of & bridge 
over navigable waters according to 
plans approved by the Governor in 
Council, affords no defence to a claim 
In respect of damage caused to a ship 
by reason of the Bridge constructed 
being a substantial interference with 
navigation Sc therefore a public 
nuisance. The protection of the public 
right of navigation being dealt with 
both in the special Aot & w the general 
Aot, the express provision of the 


special Act overrides those of the 
general Act, both having regard to 
soot. 3 of the Railway Aot & apart 
therefrom. — Kurana S.9. v. Burrarp 
Inlet Tunnel & Bridge Co.. [1931] 
A. C. 300 ; 100 L. J. P. C. 68 ; 144 
L. T. 556. P. C— CAN. 

376 xxv. If the language of 

a soction of a statute is such that in 
order to give a meaning to the section 
it must be completely altered or so 
materially added to as to make it 
differ considerably from that used by 
the Legislature then, especially in 
criminal matters, the ct. should hesitate 
to alter the language so as to give to 
the words a meaning which is not 
manifest from the statute. — Ex p. Min- 
ister ok Justice, He R. t>. Jacobson 
& Levy, [19311 App. D. 466.— S. AF. 

376 xxvi. -- — .] -Where the terms 
of an enactment are clear, precise & 
unambiguous, it must be applied & 
enforced according to its plain mean- 
ing. & it. is not the business of the ct. 
to speculate as to what might have 
been in the mind of the legislatin'© as 
it may appear to the ct. from the 
preamble or otherwise,— Badri Prahad 
r. Ram Narain Singh, I. L. R., [1938] 
All. 1001.— IND. 

PART III. SECT. 2, SUB-SECT. 4.— C. 

441 iii. .] — In interpreting a 

taxing statute of a Dominion or a 
colony which contains, on its face, no 
reference to its origin or previous 
legislative history, it is not permissible 
to consider the evolution of any British 
Btatut© or provision from which the 
terms or whole sects, of the enactment 
under consideration may have been 
taken, or to rely on decisions as to the 
true interpretation in the cts. of Great 
Britain of those terms or sects. — 
Armstrong v. Estate Duty Oomr., 
[1937J 2 W. W. R. 693.— HONG 


446 ii. .j — When construing 

a statute which was the outcome of a 
report of comrs. appointed to draft 
Sc submit a bill for adoption by the 
legislature, there is not the same dis- 
position on the part of the cts. that there 
formerly was to deny reference to said 
report,. — R. v. Jkanotte, [1932] 2 
W. W. R. 283.— CAN. 

PART III. SECT. 2, SUB-SECT. 0. 

479 iv. .] — Re Sect. 24 ok 

British North America Act, [1928) 4 
D. L. R.98; [1928] S. C. R- 2*6. — CAN, 

479 v. ' Where the legislature 

inserts an amendment into an existing 
Act Sc in doing so indicates the meaning 
of the context in which the amend- 
ment must be read that meaning is the 
meaning of the context. — N ew mines. 
Ltd. v. Comr. kor Inland Revenue, 
11938J A. D. 455.— S. AF. 

PART III. SECT. 2, SUB-SECT. 7. 

606 iv. .] — Where a sect, of a 

statute is ambiguous ; because it is 
open to be grammatically construed as 
bearing two different meanings, a Ct. 
of Appeal in deciding which of these 
two meanings the legislature intended 
the statute to bear, should adopt that 
construction which, upon & reading 
of the Aot & its amendments as an 
entire enactment, appears to better 
accord with the body of the enactment 
than does the alternative construction. 
— R, v . Public Utilities Combs. 
(1926), 54 N. B. R. 138.— CAN, 

PART III. SECT. 2, SUB-SECT. 8.— A. 

640 iii. .3 — XC there is an am- 
biguity or uncertainty in the language 
of an Act, the title may be lookedto 
in order to ascertain the scope of the 
Aot Sc to remove the ambiguity ; but 
where the language of the Aot L plain 
ft must be given effect to notwith- 
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542* Add. Annotation : — Refd. Bottomley v. West I 
Derby Assessment Committee, etc., etc. I 
(1931), 47 T. L. R. 408. 

548* Add . Annotations : — Retd. The Croxteth 
Hall, The Celtic, [1930] P. 197 ; Bottomley v. 
West Derby Assessment Committee, etc., etc. 
(1931), 47 T. L. R. 408. 

545a. .] — Bottomley v. West Derby 

Assessment Committee, Mersey Docks & 
Harbour Board v. West Derby Assess- 
ment Committee, Bottomley v. Mersey 
Docks & Harbour Board, Bottomley v. 
Liverpool Grain Storage & Transit Co., 
Ltd., No. 704a, post . 

568. Add. Annotation : — Generally , Refd. Swami 
(Pakala Narayane) v. King-Emperor, [1939] 

1 All E. R. 390. 

569. Add . Annotations : — Consd. The Croxteth 
Hall, The Celtic, [1930] P. 197 ; Birmingham 
Corpn. v. Barnes, [1934] 1 K. B. 484. Refd. 
Swami (Pakala Narayane) v. King-Emperor, 
[1939] 1 All E. R. 390. 

598a. .] — Ellerman Lines, Ltd. v. Murray, 

White Star Line op Royal & United 
States Mail Steamers Oceanic Steam 
Navigation Co., Ltd. v. Comerford, No. 
448a, ante. 

604. Add. Annotation : — Refd. Farnworth v. Man- 
chester Corpn., [1929] 1 K. B. 533, 

634a. .] — The heading of a group of sections,- 

as is well known, forms no part of the enact- 
ment ; it is neither voted on nor passed in 
Parliament. Headings & marginal notes are 


inserted only after a bill has become law. A 
heading cannot control the plain meaning of 
the enacting part of the sect. It mav, in 
some instances, be looked at as a preamble if 
there is some ambiguity in the meaning of the 
sect, on which it can throw light (Avory, J.). 
— R. v. Hare, [1934] 1 K. B. 354 ; 103 L. J. 

K. B. 90 ; 150 L. T. 279 ; 98 J. P. 49 ; 50 
T. L. R. 103 ; 24 Cr. App. Rep. 108 ; 32 

L. G. R. 14, 15 ; 30 Cox, C. C. 04, C. C. A. 

649a. May not be referred to.] — Nixon v. A.-G., 
No. 78a, ante. 

650a. Functions.]-— It is outside the proper scope 
of an illustration or example explanatory of 
a legislative enactment- to convey special 
legislation for a particular type of case : its 
function, on the contrary, is to show how the 
principle already enunciated in the sect, of 
the enactment to which the illustration is 
appended is to be applied, or how the 
particular facts of the case supposed by the 
illustration come under the principle. — 
Saadat Kamel Uanum v. A.-G. for Paler- 
tine, [1939] A. C. 508, P. (\ 

062. Add. Annotation : — Refd. Assam Railways & 
Trading Co. v. I. R, Comrs., [1935] A. C. 445. 

674. Add. Annotation Fordree v. Barrell 

(1931), 95 J. P. 141. 

085. Add. Annotation : — Refd. Stokes v. Little, 
[1935] 1 K. B. 182. 

689. Add. Annotations : — Refd. Fordree v. Barrell 
(1931), 95 J. P. 141 ; Stokes v. Little, [1935] 
1 K. B. 182. 


standing the fact that it goes beyond 
the matters mentioned in the title. 
The application of o. 61, 1925-26 
(Sask.), entitled An Act respecting 
Improvements under Mistake of Title, 
is not confined to mistakes of title, 
but extends to all oases, including 
those of mistake of the identity of the 
land or of its boundaries, where a 
person has made “ lasting Improve- 
ments under the belief that the land is 
his own.” It is, however, a question 
for the ct. to determine in each case 
whether the person claiming for the 
improvements was under a bond fide 
belief that the land was his own. — 
Sohiell & Hunt v. Morrison & 
Morrison, [1930J 2 W. W. R. 737 ; 4 
D. L. R. 664.— CAN. 

PART III. SECT. 2, SUB-SECT. 8.— 

B. <d). 

699 iv. .] — In order to restrict 

the scope of an Act by the terms of its 

B reamble the ot. must be satisfied that 
lore was an intention on the part of 
the Legislature that its scope should 
be so restricted. — Kannammal v. 
Kanakasabai (1930), I. L. R. 54 Mod 
845— IND. 

PART HI. SECT. 2, SUB-SECT. 8.— C. 

645 vil. .] — Headings in a 

statute may be read, not only as 
explaining sects, which immediately 
follow them, as the preamble to the 
statute may be looked at to explain 
Its enactments, but as affording a 
better key to the construction of the 
sects, which follow than might be 
afforded by a mere preamble. — Re 
Mid-West Glass Co., Ltd., (19311 3 
W. W. R. 165 ; 40 Man. L. R. 289.— 
CAN. 

PART III. SECT. 2, SUB-SECT. 8.— D. 

m L .1 — Marginal notes to 

sections of an Act oan be referred to 
for the purpose of interpretation if 
they can be regarded as inserted by, 


or under the authority of, or assented 
to by the legislature. — R am Saran 
Dab v. Bhagwat Prasad (1928), 
I. L. R. 51 All. 411.— IND. 

PART III. SECT. 2, SUB-SECT. 8.— E. 

660 II. .] — Semitic : the Illustra- 
tions to Indian Acts of legislature are 
to be used as guides only & not as 
authoritative & binding declarations 
of law. — Myinoyan Municipality v. 
Maung Po Nyun (1930), I. L. R. 8 
Ran. 320 — IND. 

PART III. SECT. 2, SUB-SECT. 8.— 

G. (o). 

668 II. .] — If there are two 

sections In an Act which seem to clash 
but which can be interpreted so as to 
give full force & effect to both, then 
such an Interpretation is to be adopted 
rather than one which will partly 
destroy the effect of one of them. — 
Principal Immigration Officer v. 
BnuLA. [1931] App. D. 323 — S. AF. 

PART III. SECT. 2, SUB-SECT. 12. 

sfa. Compariaotk i vith Imperial Act.] 
— Although In the Interpretation of a 
colonial statute a comparison thereof 
with a similar Imperial statute on the 
same subject-matter, & reference to 
the decisions on the latter statute, 
may often be helpful, it is quite a 
different thing Sc a perilous course to 
adopt to institute an elaborate textual 
comparison between the two statutes 
Sc to rely on conjectures as to the 
Intention ot the draftsman of the 
oolonial statute in selecting some Sc 
rejecting other provisions of his pre- 
sumed 'model. 

The fact that the general words ot a 
statute are subject to certain admitted 
qualifications does not of itself afford 
any presumption that they are subject 
to a further restriction which Is not 
admitted. 

Statutes must be read as a whole, 

23 


& the language used in Bo-oalled 
machinery sections may be called in 
aid for the interpretation of the 
charging sections. — OKI Tjono Swan 
v. St ami's Oomr.. [1933] A. 0. 378; 
102 L. J. P. O. 90; 149 L. T. 145: 
49 T. L. R. 428. P. O. — STRAITS 
SETTLEMENTS. 

sd. Provincial Act similar to English 
Act.] — Where a provincial Act, 
although not identical tn language 
with an English Act on the same 
subject, is ” sufficiently similar in 
substance ” to It, the provincial cts. 
are bound In interpreting the provincial 
Act to follow tbe interpretation given 
the English Act by the House of Lords. 
— DAVIDNKR V. SCHUSTER & MRAZEK, 
RrEBKNBKRG V. SCHUSTER & MRAZEK, 
[1936] 1 W. W. R. 45 ; 1 D. L. R. 560. 
— CAN. 

PART III. SECT. 2, SUB-SECT. 12.— 
B. (a). 

714 ill. Statute of another 

Province ,\ — The rule that when a pro- 
vision of a statute of another juris- 
diction is enacted in this province the 
cts. of this province should adopt the 
interpretation placed on it by the cts. 
of that Jurisdiction does not apply 
where it was not interpreted therein 
until after its enactment here. — 
Deng an v. Kramer, Morrison v. 
Kramer, [1938] 3 W. W. R. 209 ; 4 
D. L. R. 353 ; 8 F. L. J. (Can.) 99. — 
CAN. 

•d. English statute — Attitude of South 
African courts.] — It may be stated as 
a general proposition that our cts. 
would, as a general rule, follow the 
authoritative interpretation of a section 
in an English statute as laid down by 
the higher English cts. if that section 
occurs In a Union statute which In all 
its essentials is the same as the English 
statute. in which the section occur*. 
If the decision is one of the Privy 
Council, Sc there is no difference be- 
tween the Union statute & the English 
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731. Add . Annotation: — As to (1) Consd. Egan v . 
A.-G., [1930] 1 Ch. 238. 

745. Add . Annotations : — Apld. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt (1932), 90 J. P. 159; 
Phillips v. Pamaby, [1934] 2 K. B. 299. 
Consd. Pratt v. Cook, Son & Co. (St. Paul’s), 
Ltd., [1939] 1 K. B. 364. 

701. Add. Annotation : — Consd. Egan v. A.-G., 
[1930] 1 Ch. 238. 

764a. .] — It was suggested by the A.-G. in 

the course of his argument for the Revenue 
Officers, that the ct. was entitled to consider 
some of the provisions of the later Derating 
Act as affecting the construction of the 1928 
Act. It was contended that as the later 
Act obliged railways to pass on the benefit 
of the derating by reduction of railway rates 
to the users of railways the definition clauses 
of the 1928 Act should, if possible, be read as 
applying only to that part of their property 
which earned rates that could be reduced in 
proportion to the derating benefits received 
by tHe railway, & therefore the Act should 
if possible be read as excluding from the 
privileged classes warehouses for the use of 
which a customer pays rent & not railway 
rates & therefore could not be given the 
advantage of having the derating benefit 
passed on to him. It was further argued 
that if railway warehouses are outside the 
definition for these reasons, dock ware- 
houses should also be deemed outside the 
definition. In my judgment this argument 
■ ought not to have any weight attached to it. 
The Act of 1928 cannot be interpreted by 
what Parliament chose to do by an Act of 
1929. We are not entitled to assume that 
the need of so wording the Act as to confine 
the prospective advantages of differential 
rating to those hereditaments whose rateable 
occupiers could pass on the benefit to their 
trade customers was present to the mind of 
the Legislature when they passed the Act 
of 1928, We can, however, treat as relevant 
the purposes for which the Act was passed 
as stated in the title (Greer, L.J.). — 
Bottomley v. West Derby Assessment 
Committee, Mersey Docks & Harbour 
Board v. West Derby Assessment Com- 
mittee. Bottomley v. Mersey Docks & 
Harbour Board, Bottomley v. Liverpool 
Grain Storage & Transit Co., Ltd., [1932] 
1 K. B. 40 ; 101 L. J. K. B. 8 , 95 J. P. 186 ; 
46 T. L. R. 468 (1920-31), 2 B. R. A. 846, 
C. A. 

765. Add. Annotation : — Retd. Port of London 
Authority v . Canvey Island Comrs., [1932] 
1 Ch. 446. 

766a. .] — I do not think that, in the 

circumstances of this case, the subsequent 
statute can properly be referred to for the 


purpose of interpreting the earlier. It is, of 
course, certain that Parliament can by 
statute declare the meaning of previous Acts. 
It would be competent for them to do so, 
even though their declaration offended the 
lain language of the earlier Act. It would 
e an unnecessary step to take, unless it 
were intended, contrary to the general 
principles of legislation, to make the ex- 
planatory Act retrospective, seeing that the 
subsequent statute could by independent 
enactment do what was desired. It is also 
possible that where Acts are to be read 
together, as they are in this case, a pro- 
vision in an earlier Act that was so ambiguous 
that it was open to two perfectly clear & 
plain constructions could, by a subsequent 
incorporated statute, be interpreted so as 
to make the second statute effectual, which 
is what the cts. would desire to do, & it is 
also possible that, where a statute has created 
a crime or imposed a penalty, a subsequent 
Act showing that that crime was intended to 
have a limited interpretation or the circum- 
stances regarded as narrow in which the 
* penalty attached, would be used for the 
purpose of giving effect to the well-known 
principle of construction to which I referred 
at an earlier stage (Lord Buckm aster). — 
Ormond Investment Co. v. Betts, [1928] 
A. C. 143 ; 97 L. J. K. B. 342 ; 138 L. T. 
000; 13 Tax Cas. 400, H. L. 

Annotations : — Consd. Port of London Authority v. Canvey 
Island Comrs., 11932] lCh.440. Refd. Dewar v. I. R. Comrs., 
[1935] 2 K. B. 351. 

786b. Erroneous recital of effect In preamble 

to later statute.] — Deft, comrs. relied, first, 
upon the statement contained in the preamble 
of the 1883 Act that by the 1792 Act the 
comrs. thereby appointed were invested with 

E owers ( inter alia) of acquiring lands in the 
sland for the purposes of the Act. . . . 
In my opinion the erroneous recital of the 
effect of the 1792 Act does not affect the con- 
struction of that Act (Lawrence, L.J.). — 
Port op London Authority v. Canve yIsland 
Comrs., [1932] 1 Ch. 492 : 101 L. J. Ch. 63 ; 
148 L. T. 195 ; 96 J. P. 28 ; 30 L. G. R. 42, 
C. A. 

772a. Addition to provisions incorporated — 

Not necessarily incorporated in later Act.] — 
Where provisions of an Act have been in- 
corporated by reference into a later Act, the 
repeal of the earlier Act does not affect the 
latter Act ; so, too, an addition to the 
provisions incorporated, unless it is expressly 
made applicable to the later Act, is not 
deemed to be incorporated into it, at all 
events if it is possible for the later Act to 
function effectually without the addition. — 
Secretary op State for India q. Hin- 
dusthan Co-operative Insce. Society 
(1931), 58 L. R. Ind. App. 259, P. C. 


statute & if there Is nothing in our 
common law which would require a 
different Interpretation, then we would 
follow the decision of the Privy Council, 
& if an interpretation has been put 
upon a section of an English statute 
by one of the higher English eta., we 
would attaoh great weight to such an 
interpretation. But if our Legislature 
takes over a section of an English 
statute, that section will have to be 
interpreted In the light of our common 
law In exactly the same way as if it 


had not occurred in an English 
statute (per Cub.). — Wege’s Estate 
V. Strauss, [19.32] App. D. 76.— 
S. AF. 

PART III. SECT. 2, SUB-SECT. 12.— 
B. (o). 

747 ii. .1 — As both the Customs 

Tariff Act & the Tax Act are revenue 
Acts, a dear definition in one of these 
enactments of a term common to both 
may reasonably be referred to for the 
purpose of dispelling any ambiguity of 

04 


meaning in the other. — R. v. Miln- 
Bingham Printing Co., Ltd., 11929] 
Ex. O. R. 133— CAN. 

PART III. SECT. 2, SUB-SECT. 13.— A. 

774 jy. Where there is 

a donbt as to the meaning of & statute, 
or an award made thereunder, a con* 
struotion placed thereon & long 
acquiesoed in by all parties will not be 
departed from. — Gausskn ». Lower 
Bann Navigation Trustees, [1929] 
N. 1. 11— IR. 
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795. Add. Annotations : — Apld. R. v. Southampton 
County Confirming Committee. Ex p. Sladef. 
[1929] 1 K. B. 263. Consd. Barras v . Aber- 
deen Steam Trawling & ’Fishing Co., [1933] 
A. C. 402. 

796. Add. Annotation ; — Consd. Barras v . Aber- 
deen Steam Trawling Sc Fishing Co., [1933] 
A. C. 402. 

815, Add. Citation : — 7 Tax Cas. 236. 

832. Add. Annotation : — Consd. Coleridge-Taylor 
v. Novello & Co., [1938] Ch. 608. 

856. Add. Annotation : — Refd. Taxes Comr. v. 
Union Trustee Co. of Australia, Ltd., [1931] 
A. C. 258. 

863. Add. Annotation : — Consd. Glamorgan County 
Council v. Birmingham Corpn. (1932), 48 
T. L. R. 664. 

882. Add. Annotation : — Refd. Re Arbitration 


between Perry & London Passenger Trans- 
port Board, [1939] 2 All E. R. 421. 

885. Add. Annotation : — Refd. Re Arbitration 
between Perry & London Passenger Trans- 
port Board, [1939] 2 All E. R. 421. 

905a. Application to artloles of association.] — 

— Interpretation Act, 1889 (c. 63), s. 1 (1), 
which deals with the inclusion of the plural 
in words in the singular Sc vice versd , Sc 
which governs Table A in Companies Act, 
1862 (c. 89), Sched. I., applies also to special 
articles of a co. which have replaced certain 
articles of Table A, but which are used 
together with the remaining articles of Table 
A. — Fell v. Derby Leather Co., Ltd., 
[1931] 2 Ch. 252 ; 100 L. J. Ch. 311 ; 145 
L. T. 356. 

927. Add. Annotation : — Refd. Farnworth v. 
Manchester Corpn., [1929] 1 K. B. 533. 

992. Add. Annotation : — Refd. Egan v. A.-G., 
[1930] 1 Ch. 238. 


Part IV. — Operation. 


995. Add. Annotation : — Folld. Coleridge-Taylor v. 
Novello & Co., [1938] Ch. 608. 

995a. .] — The word “passing” in the 

phrase “ after the passing of this Act ” in the 
proviso to Copyright Act, 1911 (c. 46), 
s. 5 (2), means, not the date at wniv,h the Act 
came into operation (which is the meaning of 
“ commencement ”) but the date of the 
Royal Assent to the Act in the form of a bill, 


after it had passed the Legislature* — 
Coleridge-Taylor v. Novello & Co., Ltd., 
[1938] Ch. 608 ; [1938] 2 All E. R. 318 ; 54 
T. L. R. 083 ; 82 Sol. Jo. 352 ; on appeal , 
[1938] Ch. 850, C. A. 

999. Add. Annotation : — Consd. Coleridge-Taylor 
v. Novello & Co., [1938 J Ch. 608. 

1057. Add. Annotation: — Consd. A.-G. v. Jackson 
(1932), 48 T. L. R. 201. 


PART II F. SECT. 2, SUB-SECT. 13.— B. 

789 vti. .] — It Is a well-settled 

principle of construction that the 
Letdulatiire must be presumed to 
know, not only the general principles 
of law, but, also, the constructions 
which the eta. bavo put npon particular 
statutes, & when a section of an Act, 
which had received a Judicial con- 
struction, 1 s re-enacted In the same 
words, such re-enactment must be 
treated as a legislative recognition 
of the construction. — Bipulbihari 
Chakravarti v. Nikhilohanpra 
Chakravarti (1929), I. L. K. 57 Calc. 
381.— IND. 


PART HI. SECT. 2, SUB-SECT. 17.— A. 

O I. .] HE ATHERTON CO- 

OPERATIVE Co. t?. Grant, [1930] 1 
D. L. K. 975 ; 1 M. P. R. 145.— CAN. 


PART III. SECT. 3, SUB-SECT. 2. 

907 II. .] — In the construction 

of a statute a definition given in an 
interpretation clause of tbe statute 
will not be adhered to when the 
context & subject-matter show that 
the words defined were intended to 
have a meaning different from that 
set forth In the interpretation clause. — 
Town Council op Springs v. Mooba, 
[1929] A. D. 401.— S. AF. 

907 tii. .]— Primd facie, where 

there is a definition of a particular 
word used in a statute, that definition 
must be applied wherever that word 
occurs, but the ct. is Justified In 
departing from the definition where 
an adherence to it would work an 
injustice which both the oontext & 
subject-matter show that the legislature 
never Intended. — Sutherland v. R., 
[1930] N. L. II. 24. — 8. AF. 


PART III. SECT. 6, SUB-SECT. 1. 

948 i. Whether equitable, construction 
adopted .) — Where a statute Is clesr 
the ct. must give effect to the intention 
of the Legislature however harsh its 
operation may be to individuals 
affected thereby, but where two 
meanings may be given to a section 
& the one meaning leads to harshness 
& Injustice while the other does not, 
the ct. will hold that the Legislature 
rather intended the milder than the 
harsher meaning. — Principal Im- 
migration Officer v. Bhula, [1931] 
App. D. 323.— S. AF. 

PART III. SECT. 6. SUB-SECT. 2. 

■a. Workmen's Compensation Acts. 1 — 
Clarke c. Wentworth Storeh, Ltd., 
[1928] 2 D. L. R. 790.— CAN. 

PART III. SECT. 9. 

981 1. Doctrine of conlemporanea 
expositio .) — When the construction of 
a statute is doubtful, it is accepted as a 
canon of interpretation that a useful 
exposition of the statute may be that 
which it has received from con- 
temporary authority. — Dinkel v. 
Union Govt., [1929] App. D. 150, — 
S. AF. 

PART IV. SECT. 2. 

b l m .]— Sect. 1 of c. 30, 

1923, provided for the appointment of 
one or two examiners for the city of 
Halifax. The Act was to come into 
force on a day to be fixed by pro- 
clamation. C. 64 of 1924, passed 
May 9, 1924, repealed s. 1 of c. 30, 
1923. & substituted another sect, 
providing for the appointment of one 
or two examiners for the city of 
Halifax. On May 23, 1924, it was 
9 * 


proclaimed that o. 30, 1923, as 

amended, should come into force on 
June l, 1924. On the same day. 
May 23, 1924, M. was appointed oh an 
examiner for the city of Halifax. 
Appit. contended that his appoint- 
ment was void, because made under 
the authority of a statute that was not 
in force at the time of his appointment : 
— Held : the proclamation that c. 30, 
1923, as amended, should come Into 
force on June 1, 1924, had the same 
effect as if that date had been fixed 
by the statute itself as the date when 
It should become effective as law ; & 
it was common ground that In the 
latter case appointments could bo 
made in anticipation of the statute 
coming into force ; the proclamation 
made that certain which had boon 
contingent ; it must be presumed that 
everything was dono regular! v unless 
the contrary was sbomin ; the pro- 
clamation & order ,M,. appointment 
bore the same data were gazetted 
the same day ; & it must be presumed 
that the proclamation preceded the 
appointment : the appointment whs, 
therefore, valid. — McKenzie v. Huy- 
BERS, [1929] 4 D. L. U. 1059 ; 8. C. R. 
38 ; affq., CO N. S. R. 203.— CAN. 

PART IV. SECT. 4, SUB-SECT. 1. 

1040 ix. .1 — It is a general rule 

established by English decisions that 
the Crown is not bound by an Act of 
Parliament unless named therein ox- 
pressly or by necessary implication. 
That rule does not apply where the 
Act is made for the public good, tho 
advancement of religion & justice, the 
prevention of fraud, or the suppression 
of injury & wrong. — Hiranand Khce- 
hijiam v. Secretary of State for 
India (1934), I. L. R. 58 Bom. 635.-- 
IND. 
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1083. Add . Annotation : — Consd. Ward v. British 
Oak Insurance Co., [1932] 1 K. B. 392. 

1111. Add. Annotations : — Refd. Re Debtor, Ex p. 
Debtor (No. 490 of 1935), [1930] Ch. 237 ; 
National Real Estate <fc Finance Co. v. 
Hassan, [1989] 1 All E. R. 712 ; New Bruns- 
wick Ry. Co. v. British & French Trust 
Corpn., Ltd., [1939] A. C. 1. 

1116. Add. Annotations : — As to (1) Consd. Ward v. 
British Oak Insurance Co., [1932] 1 K. B. 
392 ; Re Dickens, Dickens v. Hawksley 
(1934), 50 T. L. R. 530 ; Re Nautilus Steam 
Shipping Co., Ex p. Gibbs & Co., [1936] Ch. 
17. Refd. Gardner & Co. v. Cone (.1928), 
140 L. T. 72. 

1139. Add. Annotation : — Consd. National Real 
Estate & Finance Co. v. Hassan, [1939] 1 
All E. R. 712. 

1156. Add. Annotation : — Refd. National Real 
Estate & Finance Co. v. Hassan, [1939] 1 
All E. R. 712. 

1159. Add. Annotation : — Refd. National Real 
Estate & Finance Co. v. Hassan, [1939] 1 
AllE.'R. 712. 

1172a. Add. Annotation: — Refd. Re National 
Benefit Assurance Co., [1931] 1 Ch. 40. 

1180. Add. Annotation : — Consd. Re Debtor, Ex p. 

Debtor (No. 490 of 1935), [1930] Ch. 237. 

1191. Add. Annotation : — Consd. National Real 
Estate & Finance Co. v. Hassan, [1939] 1 
All E. R. 712. 

1191a. .]— Statutory rights are not to be 

t abrogated except by plain enactment (Atkin, 

' L.J.).— The Countess. [1922] P. 41 ; 91 
L. J. P. 101 ; 127 L. T. 313 ; 38 T. L. It. 
218, C. A. 


1195a. .] — Any ct. would say that the clearest 

words were necessary to render it certain 
that an infringement on the liberties of 
British subjects had been made (Scrutton, 
L.J.). — R. v. Cannon Row Police Station 
Inspector, Ex p. Brady (1921), 91 L. J. 
K. B. 98 ; 120 L. T. 9 ; 85 J. P. 205 ; 27 
Cox, C. 0. 92, 0. A. 

1204. Add. Annotation : — Refd. National Real 
Estate <fo Finance Co. v. Hassan, [1939] 2 
K. B. 01. 

1207. Add. Annotations : — Consd. Glassbrook Bros. 
v. Leyson, [1933] 2 K. B. 91. Refd. A.-G. v. 
Manchester Corpn., [1931] 1 Ch. 254 ; Skinner 
v. Geary (1931), 47 T. L. R. 597. 

1212. Add. Annotations : — Consd. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt (1932), 147 L. T. 122; 
London County Council v. Montague Burton, 
Ltd., [1934] 1 K. B. 300. 

1217. Add. Annotations : — Apld. Famworth v. 
Manchester Corpn., [1929] 1 K. B. 533; 
West Midlands Joint Electricity Authority 

* v. Pitt, Minister of Transport v. Pitt (1932), 

• 90 J. P. 159 ; Marshall v. Blackpool Corpn. 
(1932), 102 L. J. K. B. 91. Refd. Boume- 
mouth-Swanage Motor Road & Ferry Co. v. 
Harvey & Sons, [1930] A. C. 549. 

1221. Add. Annotation : — Refjd. Consett Iron Co. v. 
Clavering (1935), 153 L. T. 199. 

1236. Add. Annotations : — Consd. Re Debtor, Ex p. 
Debtor (No. 490 of 1935), [1930] Ch. 237. 
Refd. Re Nautilus Steam Shipping Co., Ex p. 
Gibbs & Co., [1930] Ch. 17. 

1241. Add. Annotation: — Refd. New Bruns-wick 
Ry. Co. v. British & French Trust Corpn., 
Ltd., [1989] A. C. 1. 


PART IV. SECT. 6, SUB-SECT. 1. 

o j. .j — Review of principles 

applicable to question of whether a 
statute has retrospective operation. — 
Mahammad Hosain v. Jamini Nath 
Bhattacharjya, I. L. It., [1938] 1 
Oal. G07. — IND. 

p 1. .] — A statute 1 b not to 

be construed so as to have a greater 
retrospective effect than its language 
renders necessary. — Kibpa Singh v. 
Ajaipal Singh (1928). I. L. R. 10 Lah. 
165.— IND. 


PART IV. SECT. 5. SUB-SECT. 2.— A. 


1087 vl. .] — Statutes regulate 

future conduct & are construed as 
operating only on cases or facta which 
came iuto existence after they 
were passed. — P rincipal Immigration 
Officer v. BmA, [1931] App. D. 323. 
— S. AF . 


PART IV. SUB-SECT. 2.— 

1099 x. Res judicata ,.] — Hong 

Kong Ordinanoe 20 of 1908 by its 
retroactive effect gave a right of action 
for criminal conversation committed 
prior to its enaotment : — Held : with- 
out explicit words to that effect it did 
not avail the respondent, whose cause 
of action was barred as res judioata 
by a final judgment prior to the 
Ordinanoe & founded on the then 
existing law. — Lie mm v , Mitchell, 
[19121 A. C. 400.— HONG KONG. 


PART IV. SECT. 5, SUB-SECT. 2.— 
B. (o). 

1132 1. Nature of statute .} — When an 
Act of Parliament is passed to “ ex- 
plain ” a former Act the subsequent 
Act has relation back to the time when 


the prior Act was passed & the pre- 
sumption againBt construing it retro- 
spectively is inapplicable. Acts of this 
kind, like judgments, decide coseB 
pending, but do not re-open decided 
eases . — Re Gardiner (1938), 8. A. 
S. R. 6. — AUS. 


PART IV. SECT. 6, SUB-SECT. 6. 

1146 xxvi. .] — Metropolitan 

Abattoirs Board v. Schole, [1927] 
8. A. 8. R. 444.— AUS. 

1146 xxvil. .] — Alterations in 

procedure are always retrospective 
unless there be some good reason 
against It . — Re Wicks & Armstrong, 
[19281 2 1). L. R. 210 ; 49 Con. Grim. 
Can. 281 ; 61 O. L. R. 667.— CAN. 

1146 xxviib ,] — Where a statute 

deals with practice & procedure only, 
it applies, unless the contrary is 
expressed, to actions begun before it 
came Into force. — Haffnxr t>. Weston 
& Detchon, [1928] 1D.L.R. 711 ; 22 
Sask. L. R. 208; [1927] 3 W. W. R. 
839.— CAN. 


1146 xxix. .1 — An action begun 

after the time limited by the statute 
that was in force when the writ was 
issued cannot, because of an amending 
Act, be held to have been begun in 
time. It is erroneous to assume that 
a statute Imposing a time limit for the 
commencement of actions for damages, 
or extending a time already limited, is 
necessarily to be treated as a statute 
effecting procedure only ft so to be 
given a retrospective effect. — Kearley 
v. Wiley, [1931] 2 ILL. R. 433 ; 66 
O. L. R. 490 ; affd ., [1931) 8 D. L. R. 
68 ; O. R. 167*— CAN. 

1148 xxx. .] — Shaokleton e. 

Olds Town, [19341 3 W. W. R. 461, 

26 


766 ; affd., [1934] 3 W. W. R. 657 - 

CAN. 

1168 i. Right of appeal not matter of 
procedure. ] — Legislation conferring a 
new Jurisdiction on an appellate ct. 
to entertain an appeal cannot be con- 
strued retrospectively, so as to cover 
cases arising prior to such legislation, 
unless there is something making 
unmistakoable the legislative Intention 
that it should be so construed. The 
matter is one of substance & of right. — 
Singer v. R., [1932] S. O. R. 70 ; 1 
D. L. R. 279.— CAN. 


PART IV. SECT. 6, SUB-SECT. 1. 


1169 xUi. .] — St. Catherines 

Corpn. v. Hydro-Electric Power 
Commission of Ontario, [1928] 3 
D. L. R. 200 ; 62 O. L. R. 301 ; affd. t 
[19301 1 D. L. R. 409, P.C.— CAN. 


PART IV. SECT. 8, SUB-SECT. 2.— A. 

1184 ill. Held : the amend- 

ments made to the Insurance Act 
subsequent to the year 1926 were not 
retroactive & did not take away 
contractual rights acquired under 
legislation in force when the con- 
tracts were entered into. — B ullas v. 
Empire Life Inbce. Co., [1931] 4 
D. L. R. 443 ; O. R. 769.— CAN. 


PART IV. SECT. 6, SUB-SECT. 3. 

1230 x. .] — Trustee Amendment 

Act, 1938 (Ont.), s. 3, is effective to 
bar all claims for loss of expectation 
of life where the action was not com- 
menced before June 7, 1938, when the 
Act came into force. — Fewtrkll v. 
Martin Transports, Ltd., [1938] 4 
D. L. R. 305 : O. R. 674 ; 8 F. L. J. 
(Can.) 212.— CAN. 



VoL XL1L — Statutes. Cases 1244— 1462a, 


1244, Add. Annotations : — Apld. Bournemouth- 
Swanage Motor Hoad Sc Ferry Oo. v. Harvey 
& Sons, [1929] 1 Oh. 686. Reid. Famworth v. 
Manchester Corpn., [1929] 1 K. B. 633. 

1248. Add. Annotation Retd* R. r. Minister of 
Health, Ex p. Yaffe, [1930] 2 K. B. 98. 

1248a. Unless contrary construction clearly 

Intended.] — There is a well-known canon of 
construction applicable to private Acts of 
Parliament that if the words used by the 
statute are ambiguous, the meaning that is 
most favourable to the public should be 
adopted ; but I do not think that this has 
the effect of preventing the ct. from saying 
that if, when the whole of the statute in 
question is considered, it appears by necessary 
intendment that the privilege claimed was 
intended to be granted, the ct. should refuse 
to draw this inference because the Act does 
not contain express words creating the 
privilege claimed (Greer, L.J., in a dis- 
senting judgment). — Bournemouth-8 wan age 
Motor Road Sc Ferry Oo. v. Harvey & 
Sons, [1929] 1 Ch. 686 ; 98 L. J. Ch. 118 ; 
140 L. T. 416 ; 93 J. P. 129 ; 27 L. G. R. 
264, 0. A. ; affd., [1930] A. O. 649, H. L. 

1251a. .] — When one is dealing mainly 

Jwith the way of enforcing & providing for 
the satisfactory assumption of common 
law liability one ought not to construe the 
words so as to create a new & extended lia- 
bility unless there is a clear necessity for it 
(Scrutton, L.J.). — British American 
Tobacco Co., Ltd. v. Jones (1926), 134 
L. T. 405 ; 90 J. P. 66 ; 42 T. I,. R. 236 ; 
21 L. G. R. 152, I). C. 

1262. Add. Annotations : — Refd. Place v. Searle, 
[1932] 2 K. B. 497 ; Eldon (Lord) v. Hedley 
Bros., [1935] 2 K. B. 1. 

1334. Add. Annotation : — Refd. Famworth v. Man- 
chester Corpn., [1929] 1 K. B. 633. 

1344a. Effect of Interpretation Act, 

1889 (c. 63), s. 38.] — The Interpretation Act, 
1889 (c. 63), s. 38 (2), does not apply to 
temporary or expiring statutes, but only to 
repealed statutes (Roche, J.). — Spencer v. 
Hooton (1920), 37 T. L. R. 280. 

1344b. .] — No doubt there is some 

ground for saying that in cases of this kind, 
where one is dealing with a temporary Act, 
one must look at the particular statute 
which is said to be a temporary statute & see 
what is the meaning of it. It may be drawn 
in such a way that some parts of it will 
survive & be operative Sc that other parts 
of it are dead Sc gone, Sc this can only be 
ascertained by looking at the words of the 
particular statute which is before the ct. . . . 
We cannot say that the Interpretation Act, 
1889, shall apply so that legal proceedings 
can be completed, although they would be 
heard & determined at a time when no offence 
under the statute could be committed 
(Darling, J.). — R. v. Ellis, Ex p. Amal- 
gamated Engineering Union (1921), 125 
L. T. 397. 

1861. Add. Annotations : — As to (1) Refd. Kilbane 
v. Whitehaven Colliery Co. (1933), 26 


I B. W. C. C. 76. As to (2) Refd. De Keyser v. 

I British Railway Traffic Sc Electric Co., [1936] 
1 K. B. 224. Generally , Refd. Sheffield 
Corpn. v. Luxford, Same v. Morrell, [1929] 
2K.B. 180. 

1364a. .] — “ May ” always means may. 

“ May ” is a permissive or enabling expres- 
sion ; but there are cases in which, for 
various reasons, as soon as the person who 
is within the statute is entrusted with the 
power it becomes his duty to exercise it. 
One of those cases is where he is applied to 
to use the power which the Act gives him 
in order to enforce the legal right of appct. 
(Talbot, J.). — Sheffield Corpn. v . Lux- 
ford, Same v . Morrell, [1929] 2 K. B. 180 ; 
98 L. J. K. B. 512 ; 141 L. T. 265 ; 93 J. P. 
236 ; 45 T. L. R. 491, D. C. 

1381. Add. Annotations : — Refd. Blundy, Clark & 
Co. v . London Sc North Eastern Railway 
(1931), 100 L. J. K. B. 401 ; Northwestern 
Utilities, Ltd. v. London Guarantee & 
Accident Co., [1936] A. C. 108. 

1386. Add. Annotation ; — Consd. A.-G. v. London 
& Home Counties Joint Electricity Authority, 
[1929] 1 Ch. 513. 

1391. Add. Annotation : Refd. Swain v. Southern 
Uy. Co., [19351] 1 K. 15. 77. 

1403. Add. Annotations : — Refd. Mayhead v. 

Hydraulic Hoist Co. (1931). 100 L. J. K. B. 
369 ; Evans v. Bartlam, [1937] A. C. 473. 

1408. Add. Annotation : — Apld. A.-G. v . Sunder- 
land Corpn. (1929), 46 T. L. R. 10. 

1412. Add. Annotation : — Refd. A.-G. v. Race- 
course Betting Control Board, [1935] Ch. 
34. 

1415. Add. Annotation : — Refd. Provender Millers 
(Winchester), Ltd. v. Southampton County 
Council, [1939] 3 All E. R. 882. 

1422. Add. Annotation : — Refd. Be Brighton 
(Everton Place Area) Housing Order, 1937, 
Robins Sc Son, Ltd.’s Application, [1938] 
2 All E. R. 146. 

1452a. .] — Pltf., who was a farmer, was 

the occupier of property in the neighbourhood 
of an electricity power station which had 
been erected by deft, corpn. under Parlia- 
mentary powers & which emitted fumes 
heavily charged with sulphur Sc sulphur 
compounds so as to damage the property 
occupied by pltf. In on action for a 
nuisance : — Held : Electric Lighting (Clauses) 
Act, 1899, did not expressly moke defts. 
liable for a nuisance, but as defts. had not 
proved the nuisance to be the inevitable 
result of the exercise of their statutory powers 
plaintiff was entitled to an injunction & 
damages. — Manchester Coupn. v. Farn- 
worth, [1930] A. C. 171 ; 99 L. J. K. B. 83 ; 
94 J. P. 62 ; 46 T. L. R. 85 ; 73 Sol. Jo. 818 ; 
27 L. G. R. 709 ; sub nom. Farnworth v. 
Manchester Corpn., 142 L. T. 145, H. L. 

Annotations : — Retd. Markland v. Manchester Corpn., 
[1934] 1 K. B. 560. Northwestern Utilities, Ltd. v. 
London Guarantee & Accident Co., [19361 A. C. 108 ; 
Provender Millers (Winchester), Ltd. v. Southampton 
County Council, [1939J 3 All E. R. 882. 


PART IV. SECT. 7, SUB-SECT. 9. 

k i. .1 — Where a statute directs 

a specific proceeding In any ct. the pro- 
ceeding must be according to the 
practice of that ct. but where there is 
no praotioe specially applicable It 1 b 


competent for the tribunal to deal with 
the matter as justice & common sense 
alike call for. — Re Butler, Ex y. 
Toohey’8, Ltd. (1934), S4S. R. N. 
S. W, 277 ; 51 N. S. W. W. N. 101.— 
AU8. 


1 i. .] — When a statute confers 

upon the ct. a specific power, the ct. 
cannot, by relying upon Its inherent 
jurisdiction, extend the scope of that 

r wer. — R. v. BUXH Dbv (1929), 
L. R. 11 Lah, 220. — IND« 
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Cases 1681 — 1612 . English and Empire Digest Supplement. 


Part V. — Criminal 

1531. Add . Annotation: — As to (1) Consd. The 
Tomi, [1932] P. 78. 

1539. Add . Annotations : — Retd. Sheffield Corpn. v. 
Kitson, [1929] 2 K. B. 322 ; Moore v. 
Tweedale, [1935] 2 K. B. 163. 

1546. Add. Annotation : — Refd. R. v. Milk Market- 
ing Board, Ex p. North (1934), 50 T. L. R. 559. 


and Penal Statutes. 

1554. Add. Annotation : — Refd. R. v. Milk Market- 
ing Board, Exp. North (1934), 50 T. L. R. 559. 

1560. Add. Annotation : — Consd. Stoke-on-Trent 
Revenue Officer v. Stoke-on-Trent Assess- 
ment Committee & Potteries Electric Traction 
Co., etc., etc. (1930), 143 L. T. 650. 


Part VI. — Fiscal and Revenue Statutes. 


1560. Add. Annotation : — Refd. British Trawlers’ 
Federation, Ltd. v. London & North-Eastern 
Ry. Co. (1932), 147 L. T. 313. 

1577. Add. Annotation : — Consd. I. R. Comrs. v. 
Dalgety & Co. (1929), 98 L. J. K. B. 542. 

1578. Add. Annotation : — Consd. I. R. Comrs. v. 
Dalgety & Co. (1929), 98 L. J. K. B. 642. 

1587. After this case add : — 

— — Safeguarding Acts.] — See Revenue, 
Nos. 93c, 93d. 

1591. Add. Citations :—[1929] A. C. 354 ; 98 

L. J. Ch. 198 ; 140 L. T. 624 ; 93 J. P. 140 ; 
27 L. G. R. 261. 

1591a. ■•]— Applt. co. was incorporated in 

1902, under a public Act ter the purpose of 
supplying electricity in certain towns in 
Newfoundland. By sect. 30 of the Act, the 
co. was made liable for water rates on all 
lands & buildings owned by it in these towns, 

. but otherwise was exempted from taxation. 
The co. subsequently extended its operations 
as a co. supplying electricity, under further 
Acts of the legislature, which also conferred 
exemption from taxation as above. During 
1917-1924 & from 1929 onwards, income tax 
was, & has been, levied in Newfoundland. 
In 1936, the co. was assessed to income tax 
for 1929-1934 inclusive in respect of all its 
undertakings. Applt. co. claimed exemption 
from income tax by virtue of the exemptions 
from taxation granted to it under the above 
Act. Resp. maintained that the term 44 taxa- 
tion,” as used in the Acts, necessarily referred 
to local taxation only, «fc could not include 


income tax: — Held : (1) the term ‘‘taxa- 

tion ” was not limited to taxes ejusdem 
generis with water rates, which were excepted 
under the Act of 1902, since the mention of 
a single species — in this case water rates — 
did not constitute a genus ; (2) there was no 
adequate ground for limiting the general & 
ordinary meaning of the term “ taxation,” 
which includes national taxation. The 
exemption here had been granted by the 
national taxing authority, & there was no 
reason, apart from any qualifying context 
to restrict the meaning of the term “ taxa- 
tion ” to taxes then existing. — United 
Towns Electric Co., Ltd. v. A.-G. for 
Newfoundland, [1939] 1 All E..R. 423 ; 55 
T. L. R. 382 ; 83 Sol. Jo. 255, P. C. 

1603. Add. Annotation : — Refd. I. R. Comrs. v. 
Westminster, [1930] A. C. 1. 

1607. Add. Annotation : — Refd. Foscolo Mango & 
Co. v. Stag Line, Ltd., [1931] 2 K. B. 48. 

1611a. — .] — Where a taxing Act can be 

construed in one of two alternative ways, 
the one most favourable to the taxpayer 
should be adopted. — Hennell v. Inland 
Revenue Comrs., [1933] 1 K. B. 415 ; 102 
L. J. K. B. 69 ; 148 L. T. 150 ; 49 T. L. R. 
31 ; 70 Sol. Jo. 849, C. A. 

Annotation : — Refd. Commercial Union Assurance Co. v. 

I. R. Comrs., [1U37] 4 All E. R. 159. 

1612. Add. Annotations : — Generally , Refd. 
Diggines v. Forestal Land, Timber & Rail- 
ways Co. (1930), 142 L. T. 609 ; I. R. Comrs. 
v. Dalgety & Co., [1930] A. C. 627. 


PART V. SECT. 2, SUB-SECT. 2. 

1513 v. .] — A statute ought not 

to bo construed as extending a penal 
category, if the language is equally 
capable of a construction that would, 
& one that would not. inflict the 
penalty, or if its denotation is uncer- 
tain , & no sure conclusion can bo 
reached. — R. v. Adams (1935), 41 
Argue L. R. 421 ; 53 C. L. R. 6(53 ; 9 
A. L. J. 242 ; 8 A. B. C. 97.— AUS. 

PART V. SECT. 2. SUB-SECT. 3. 

1626 iv. .J — Even a penal statute 

must not bo construed so as to narrow 
its words to the exclusion of cases 
which those words in their ordinary 
acceptation ^ould comprehend. — R. r. 
Krakowec, Dahlbero Sc Eklund & 
Continental Guaranty Corpn. of 
Canada. Ltd., [19321 8. G. R. 134 ; 
1 D. L. R. 316 ; 57 O. O. O. 96.— CAN. 


PART V. SECT. 3, SUB-SECT. 1. 

1532 vl. .1 — A statute which 

caste upon an accused the onus of dis- 
proving a charge is retrospective &, 
therefore, applies to a case where it 
bos come into foroe between the time 
of the alleged offenoe Sc the laying of 
the information therefor. — R. v. Rumps 
1931] 1 W. W. R. 812 ; 3 D. L. R. 


767 ; 55 Can. C. C. 320 ; 39 Man. L. R. 
445.— CAN. 

•a. Extra -territorial operation — I inten- 
tion must be shown.) — General words in 
a penal statute will not be given an 
extra-territorial operation unless an 
Intention to give such an operation to 
the statute appears expressly or by 
necessary Implication. — R. v. Franks, 
[19291 V. L. R. 285 ; Argos L. R. 
230.— AUS. 

PART V. SECT. 3, SUB-SECT. 2. 

1643 11. .J — In so far as It deals 

with the disqualification of a candidate 
for a corrupt praotioe the Ontario 
Election Aot is a penal statute, & the 
charge against the candidate must be 
proved beyond a reasonable doubt 
before suoh disqualification is ordered. 
— Re South Bruch Provincial Elec- 
tion, Johnston e. McOallum, [1928] 
1 T>. L. R. 104 ; 61 O. L. R. 892.— 
CAN. 

PART VI. SECT. 2. 

1588 lb — Special canons of 

Interpretation are no more applicable 
to a taxing Act than to any other Act. 
— Fowler Sc Andrews v. Spallum- 
ctheen Township, [1930J 3 W. W. R. 
12 ; 63 B. O. R. 47.— CAN. 

a i. Matters of procedure . 1 — 

28 


The principle that a statute which 
imposes a duty must be strictly con- 
strued applies only in so far as the 
imposition of the liability is concerned. 
It does not extend to mere matters of 
procedure devised as the best means in 
all ordinary circumstances to collect 
the impost. — Gopalasami v. Secre- 
tary of State for India (1933), 
I. L. R. 57 Mad. 237.— IND. 

si. Construction with reference to 
English law .) — In continuing a statute 
which, like a taxing statute, is meant 
to apply to all persons irrespective of 
their personal law. It is quite un- 
necessary to Investigate the meaning 
of the words in the particular system 
of jurisprudence that may be followed 
by the assessee, & it is proper to con- 
strue the words in question with 
reference to the English Law on the 
point. — Umar Bakhsh v. Punjab 
Comr. of Income Tax (1931), I. L. R. 
12 Lah. 725.— IND. 

so. .] — The Indian Income Tax 

Act differs materially from the English 
Income Tax statutes, Sc decisions 
under the English Act are of little 
assistance in applying the Indian Act. 
— Comr. of Income Tax, Bengal r. 
Shaw, Wallace & Go. (1932), I. L. R. 
59 Cal. 1343.— IND. 



Vol. XLEL— Statutes. Cases 1617—1728. 


Part VII. — Local, Personal and Private Statutes 


1617. Add. Annotations : — Refd. Bournemouth- 
Swanage Motor Road & Ferry Co. v. Harvey 
& Sons, [1029] 1 Ch. 686 ; Farnworth v. 
Manchester Corpn., [^929] 1 K, B. 633. 

1621. Add. Annotation : — Refd. Bournemouth- 
Swanage Motor Road &> Ferry Co. v . Harvey 
& Sons, [1929] 1 Ch. 686. 

1633. Add. Annotation : — Consd. Altrincham 

Electric Supply Ltd. v. Sale Urban District 
Council (1936), 154 L. T. 379. 

1636. Add. Annotation : — As to (2) Consd. Altrin- 
cham Electric Supply, Ltd. v. Sale Urban 
District Council (1936), 154 L. T. 379. 

1638. Add. Annotation: — Refd. Boumemouth- 
Swanage Motor Road & Ferry Co. v. Harvey 
& Sons, [1930] A. C. 649. 

1659. Add. Annotations : — Consd. Bournemouth - 
Swanage Motor Road & Ferry Co. v. Harvey 
& Sons, [1929] 1 Ch. 686 ; Farnworth v. 
Manchester Corpn., [1929] 1 K. B. 533. 

1674. Add. Citations [1929] 1 Ch. 686 ; 98 

L. J. Ch. 118 ; 140 L. T. 416 ; 93 J. P. 129 ; 
27 L. G. R. 264 ; subsequent proceedings 
(No. 2), 144 L. T. 132. 

1678. Add. Annotation : — -Consd. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt (1932), 96 J. P. 159. 

1679. Add. Annotations : — Consd. Marshall v. 
Blackpool Corpn. (1932), 102 L. J K. B. 91 ; 
London County Council v. Montague Burton, 
Ltd., [1934] 1 K. B. 360. Refd. West Mid- 
lands Joint Electricity Authority v. Pitt, 
Minister of Transport v. Pitt (1932), 96 J. P. 
159. 

1681a. .] — By the will of a testator who died 

in 1878 land in New Zealand was devised 
upon trusts under which testator’s natural 


daughter became tenant for life with re- 
mainders over in tail male to her sons. Her 
son, the first tenant in tail, attained the age 
of twenty-one years, but was killed in 
action in 1915 during his mother’s lifetime. 
He was survived by an infant son who, 
upon the death in 1930 of testator’s natural 
daughter, became tenant in tail in possession. 
The will contained no power to sell the settled 
land, but a private Act (the Rhodes Trust 
Act, 1901) was obtained & gave the trustees 
power to lease or sell any part of it. By 
sect. 5 of the Act moneys received on any 
sale were to be invested by the trustees & 
all income produced by the investments was 
to be paid to the person “ who but for such 
sale or lease would have been for the time 
being beneficially entitled to the occupation 
of the land in respect of which such moneys 
shall have been received.” Upon an 
originating summons issued in 1932 : — Held : 
the fund representing the proceeds of sales, 
whether made before or after the death of the 
infant’s father, belonged absolutely to the 
infant. Under sect. 5 of the private Act the 
income derived from the proceeds of sales, 
like the rents, was payable to the person 
entitled under the will as tenant in tail ; 
but the vesting of the corpus was postponed 
until there should be a tenant m tail who was 
entitled to actual possession or receipt of the 
rents & profits of the settled land. 

The private Act, having been passed for the 
strictly limited purpose of authorising the 
trustees to sell or lease the Bettlod land, 
should not, in the absence of unambiguous 
language, be given an effect which would 
unnecessarily alter the rights of the parlies. — 
Barton v. Moohuouse, [ 1935] A. C. 300 ; 104 
L. J. P. C. 69 ; 152 L. T. 582, P. 0. 


Part VIII. — Enforcement. 


1723. Add. Annotations : — Consd. Coles (J. H.) 
Proprietary, Ltd. v. Need, [1934] A. C. 82. 
Refd. A.-G. v. Sharp (1930). 99 L. J. Ch. 441 ; 
Musical Performers’ Protection Assocn., Ltd. 
v. British International Pictures, Ltd. (1930), 
46 T. L. R. 485. 

1726. Add. Annotations : — Apld. Musical Per- 
formers’ Protection Assocn., Ltd. v. British 
International Pictures, Ltd. (1930), 46 T. L. R. 


485. Dlstd. Ruislip-Northwood Urban Dis- 
trict Council v. Lee (1931), 145 L. T. 208. 
Refd. Clark v. Epsom R. D. U., [1929] 1 Ch. 
287 ; AJlen y. Waters & Co,, 1 1035] 1 K. B. 
200 ; Stockwell v. Southgate Corpn., [1936J 
2 All E. R. 1343. 

1728. Add. Annotation : — Refd. Gilbert v. Ching, 
[1936] A. C. 145. 


PART VII. SECT. 4. 

1082 ill. .] — Vancouver City 

v. Richmond. [19281 4 D. L. It. 506 ; 
[1928] 3 W. W. R. 166.— CAN. 

PART VIII. SECT. 1. 

•a. Right to enforce statutory duty — 
No right of waiver. ] — A person entitled 
to sue to enforce the performance of a 
statutory duty cannot waive that right 
by acquiescence or conduct or even 
by an express contract. — Outen v. 
Stewart & Grant & Winnipeg City, 
11932) 3 W. W. R. 193 ; 40 Man. L. R. 
557.— CAN. 

PART VIII. SECT. 2. 

o I. .] — Where a statute creates 

a duty, an action will lie at the suit 


of a person injured by reason of a 
breach thereof if, on a consideration 
of the Act, it appears that it was the 
intention of the legislature to create 
that duty to persons likely to be in- 
jured by such breach. It is not 
essential, in order to give the right of 
action, that the legislature should 
have had in mind the protection of a 
particular class of persons. If, how- 
ever, it appears that the Act is in- 
tended only to create a duty to the 
State, no such action will lie. — 
Whittaker v. Rozelle Wood Pro- 
ducts, Ltd. (1936). 36 8. R. N. 8 W. 
204 ; 53 N. S. W. W. N. 71— AUS. 

PART VIII. SECT. 8, SUB-SECT. 1. 

1784 xxv. .] — Where a liability 
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not existing at common law is created 
by a statute which at the same time 
gives a special & particular remedy for 
enforcing it, the remedy provided by 
the statute must bo followed. — FT. 
Frances Pulp Co. «. Spanish River 
Pulp Co.. [1928] l V. L. R. 753 ; 61 
O. L. R. 512 ; affd.. [1929] 4 D. L. K. 
192 ; 64 O. L. K. 148.— CAN. 


1734 xxvi. .1 — Where a liability 

not existing at common law is created 
by a statute which also gives a par- 
ticular & special remedy for enforcing 
it that remedy must be followed. — 
District Municipality, Coldstream 
of v . Bellevue (B. C.), [1929) 1 
D. L. R. 52 ; 2 W. W. R. 597.— CAN. 


1734 xxvll. ,1 — Fort Frances 

Pulp & Paper Co. v. Spanish River 
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1737. Add. Annotations : — Consd. A.-G. of Trini- 
dad & Tobago v. Gordon Grant & Co., [1036] 
A. C. 532. Held. Stepney Borough Council v. 
Walker (John) & Sons, Ltd., [1934] A. C. 
365. 

1739a. Add. Annotation : — Refd. Monk v. Warbey 
(1934), 161 L. T. 100. 

1765* Add. Annotations : — As to ( 1) Consd. Musical 
Performers’ Protection Assocn., Ltd. v. 
British International Pictures, Ltd. (1930), 
46 T. L. R. 485. Refd. A.-G. v. Sharp (1930), 
90 L. J. Ch. 441 ; A.-G. v. Premier Line, Ltd. 
(1931), 48 T. L. R. 104. Generally , Refd. 
R. v. Minister of Health, Ex p. Yafle, [1931] 
A. C. 494. 

1767. Add. Annotation : — Refd. Clark v. Epsom 
R. D. C., [1929] 1 Ch. 287. 

1768. Add. Annotations: — Consd. Musical Per- 
formers’ Protection Assocn., Ltd. v. British 
International Pictures, Ltd. (1930), 40 T. L. R. 
485. Refd. Stepney Borough Council v. 
Walker (John) & Sons, Ltd., [1934] A. C. 365. 

1708. Add. Annotations : — Consd. Musical Per- 
formers’ Protection Assocn., Ltd. v. British 
International Pictures, Ltd. (1930), 46 

T. L. It. 485 *, A.-G. of Trinidad & Tobago v. 

, Gordon Grant & Co., [1935] A. C. 632. 

1776. Add. Annotation : — Apld. Stevens v. Aider- 
Shot Gas, Water & District Lighting Co. 
' (Now Mid-Southern District Utility Co.) 
(1932), 102 L. J. K. B. 12. 

1777a. .] — Had this provision been con- 

tained in the English statute I entertain no 
doubt that in the absence of express penalty 
where some one was in terms by statute in a 


public matter required to do a certain act, 
or if the act were to be done, to do it in a 
certain way, that if that person failed to obey 
that statute, the act done would be in con- 
tempt of the statute, & therefore, though 
there were no express penalty provided, the 
ordinary common law rules would apply. In 
such case, the matter being one of public 
obligation & the act done in contempt of the 
statute, in an appropriate case the remedy 
would lie for misdemeanour (Slesser, L.J.). 
—The Torni, [1032] P. 78, 90 ; 101 L. J. P. 
44 ; 147 L. T. 208 ; 48 T. L. R. 471 ; 18 
Asp. M. L. C. 316, C. A. 

1779. Add. Annotation : — Refd. A.-G. v. Sharp 
(1930), 99 L. J. Ch. 441. 

1812. Add. Annotation : — Refd. Minter v. Priest, 
[1929] 1 K. B. 055. 

1850. Add. Annotations : — Consd. Read v. Croydon 
Corpn., [1938] 4 All E. R. 631 ; Square v. 
Model Farm Dairies (Bournemouth), Ltd., 
[1939] 2 K. B. 365. Refd. Lochgelly Iron 
& Coal Co. v. M’Mullan, [1934] A. C. 1 ; Monk 
v. Warbey, [1935] 1 K. B. 75. 

1853. Add. Annotation : — Refd. Monk v. Warbey, 
[1935] 1 K. B. 75. 

1858. Add. Annotations : — Consd. Square v. Model 
Farm Dairies (Bournemouth), Ltd., [1939] 
2 K. B. 365. Refd. Monk v. Warbey, [1935] 
1 K. B. 75 ; Flower v! Ebbw Yale-Steel, Iron 
& Coal Co., [1936] A. C. 206. 

1873. Add. Annotations : — Refd. London Corpn. v. 
Lyons, Son & Co. (Fruit Brokers), Ltd., 
[1936] Ch. 78 ; Legge (George) & Son, Ltd. v. 
Wenlock Corpn., [1938] A. 0. 204. 


Part IX. 

1896. Add. Annotation : — Refd. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v. Pitt, [1932] 2 K. B. 1. 

1918. Add. Annotation : — Refd. Re Dickens, 

Dickons v. Hawksley, [1935] Ch. 267, C. A. 

1919. Add, Annotation : — Refd. West Midlands 
Joint Electricity Authority v. Pitt, Minister 
of Transport v . Pitt, [1932] 2 K. B. 1. 

1928a. .] — Secretary of State for India 

v. Hindusthan Co-operative Insurance 
Society, No. 772a, ante. 


— Repeal. 

1935. Add. Annotation : — Consd. Smith v. Benabo, 
[1937] 1 K. B. 518. 

1939a. .] — If a later statute again describes 

an offence created by a previous one, & 
imposes a different punishment, or varies the 
procedure, the earlier statute is repealed by 
the later statute (Goddard, J.). — Smith v. 
Benabo, [1937] 1 K. B. 518 ; [1937] 1 All 

E. R. 623 ; 100 L. J. K. B. 367 ; 156 L. T. 

194 ; 101 J. P. 141 ; 53 T. L. R. 363 ; 81 

Sol. Jo. 200 ; 35 L. G. R. 130 ; 30 Cox, C. C. 

540. 


Pulp & Paper Mills, Ltd., (193X3 2 
D. L. R. 97.— CAN. 

1734 xxvili. .] — A party in- 

jured by the diversion of a water- 
course is confined to the compensation 
& remedy given by Municipal Act, 
R.S.O., 1927. — McCurdy v. Bayham 
Township, (1935) 2 D. L. R. 580; 
O. R. 271.— CAN. 


1734 xxix. .J — Where a statute 

creates an offence & defines remedies 
air injured party has no remedies other 
than those specified. There Is no 
private right of action, therefore, for 
offence* within the Combines Investi- 
gation Act, 1927. — Transport Oil Co. 
v. Imperial Oil Co., 11936] 1 D. L. R. 
761: O. R. Ill/ affd ., 11936] 2 
D. L. R. 600 ; O. R. 216 ; 83 Can. 
C. O. 108.— CAN. 


PART VIII. SECT. 5, SUB-SECT. 2.— 

A. 

1842 i. Who may bring action — 


Members of statutory class.] — Where it 
appears either from a reading of an 
enactment itself or from that & a 
regard to surrounding circumstances 
that the Legislature has prohibited 
the doing of an act in the interest of 
any person or class of persons, such 
person, or any one of such class of 
persons, can obtain the intervention 
of the ct. to enforce the prohibition 
without proof of special damage. — 
Roodepoort * Maraisburo Town 
Council v. Eastern Properties 
(Prop.), Ltd., [19331 App. D. 87.— 


PART IX. SECT. 1, SUB-SECT. 2.— D. 

1924 U. .] — Sections of a publio 

Act which are incorporated by reference 
n a private Act are not repealed by 
the repeal of the publio Act. — Granby 
Consolidated Mining, Smelting & 
Power Co., Ltd. v. West Kootenay 
Power Sc Light Co., Ltd., tl929] * 
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D. L. R. 661 ; 2 W. W. R. 470 ; 41 
B. C. R. 80 : affg * [1928) 4 D. L. R. 
724 ; 3 W. W. R. 301 ; 40 B. C. R. 
269.— CAN. 

1924 iii. .] — Where a statute is 

incorporated by reference into a second 
statute the repeal of the first statute by 
a third does not affect the second. 
This rule would apply a fortiori to 
legislation by one legislative body 
which incorporates the enactments of 
another legislative body by reference. — 
R. v. Zaslavsky, [1936] 2 W. W. R. 
34 ; 3 D. L. R. 788 ; 64 Can. C. 0. 106. 
—CAN. 

PART IX. SECT. 1* SUB-SECT. 2.— 

F. <b) i. 

1941 xiv. .] — As a rule, a 

general statute will not override the 
provisions of a special Act, Sc general 
powers do not override special powers. 
— Enqel v. Gallant (1934), 7 M.P.R. 
219; 82 C. O. C. 802. — CAN. 



Vol. XLU — Statutes. Cases 1952 — 2134. 


1952. Add. Annotations : — Consd. Montreal (City) 
Corpn. v. Montreal Industrial Land Co., 
[1932] A. C. 700. Refd. Jacobs v. London 
County Council, Shaw v. London County 
Council, [1935] 1 K. B. 67. y 

1955. Add. Annotation : — Refd. Jacobs v. London 
County Council, Shaw v. London Countv 
Council, [1935] 1 K. B. 67. 

1959. Add. Annotation : — Consd. A.-G. v. Cantor, 
[1939] 1 K. B. 318. 


1963. Add. Annotation : — Consd. R. v. Minister of 
Health, Ex p. Villiers, [1930] 1 All E. R. 817. 
1968. Add. Annotations: — As to (1) Consd. R. v. 
Minister of Health, Ex p. Yaffe, [1930] 2 
K. B. 98. As to (2) Consd. R. v. Minister of 
Health, Ex p. Villiers, [1936] 1 All E. R. 817. 
1974. Add. Annotations : — Consd. A.-G. v. Liver- 
pool Corpn. & London, Midland & Scottish 
Ry. Co., [1937] Cli. 450 ; Drapers Co. v. 
London Passenger Transport Board, [1937] 


Ch. 344. Refd. West Midlands Joint Elec- 
tricity Authority v . Pitt, Minister pf Transport 
v. Pitt, [1932] 2 K. B. 1 ; Jacobs v. London 
County Council, Shaw v. lx>ndon County 
Council, [1935] 1 IC. B. 67 ; R. v. Minister of 
Health, Exp. Villiers, [1936] 1 All E. R. 817. 

1989. Add. Annotation : — Refd. Farnworth v. Man- 
chester Corpn., [1929] 1 K. B. 633. 

1990. Add. Annotation : — Refd. Farnworth v. Man- 
chester Corpn. (1929), 98 L. J. K. B. 224. 

2007. Add. Annotation : — Refd. R. v. London 
County Council, Ex p. Entertainments Pro- 
tection Assocn., Ltd., [1931] 2 K. B. 215. 

2048. Add. Annotations : — Consd. Re Debtor, Exp. 
Debtor (No. 490 of 1935), [1936] Ch. 237. 
Refd. Smith v. Metropolitan Properties Co., 
[1932 J 1 K. B. 314. 

2053. Add. Annotation : — Refd. R. v. Minister of 
Health, Ex p. Villiers, [1936] 1 All E. R. 817. 


Part XI. — Codifying and 

2094. Add. Annotations : — Consd. Shotts Iron Co. 

17. Curran, [1929] A. C. 409. Apld. Stag Line, 
Ltd. 17. Foscolo Mango & Co. ( 1931 ), 48 T. L. R. 


Part XII. — Statutory 

2114. Add. Annotation : — Refd. R. v. Minister of 
Health, Ex p. Yaffe, [1930] 2 K. B. 98. 

2132. Add. Annotation : — Consd. R. v. Minister of 
Health, Ex p. Yaffe, [1930] 2 K. B. 98. 


Consolidating Statutes. 

127. Consd. Derbyshire Territorial Army 
Assocn. 17 . South-East Derbyshire Assessment 
Committee, [1935] 2 K. B. 373. 


Rules and Orders. 

134. Add. Annotation : — Consd. U. v. Minister of 
Health, Ex p. Yaffe, [1930] 2 K. B. 98. 


PART IX. SECT. 1, SUB-SECT. 2.— 
F. (b) iv. 

1975 vli. .] — In the ca«e of con 

flict between a general statute & one 

f )&Bsed for a particular purpose the 
atter must, so far as that purpose 
extends, prevail, whether the special 
Act was passed before or after the 
general Act. — Lyne v. Checker Stage 
Service, Ltd., [1932J 1 W. W. R. 
335. — CAN. 


PART IX. SECT. 1. SUB-SECT. 2.— 

c. (£). 


1983 vil. . l — R. v. Roddick , 

M928] 3 D. L. R. 208 ; 49 Can. Crlm. 
Cas. 323 : 62 O. L. R. 248.— CAN. 


PART XI. 

2107 xiii. English dfc New Zea- 

land distinguished.] — The difference 
between an Identical soction In an 
English consolidation Act only & a 
New Zealand consolidating & amondlng 
Act discussed. — Managh v. Managh & 
Goodger, [1937] N. Z. L. R. 498 ; 13 
N. Z. L. J. 180.— N.Z. 


2107 xiv. .]— The duty of a 

tribunal interpreting a consolidating 
Act is to give effect to the language as 
it stands. Where, however, there is an 
ambiguity, it may use the history of 
the legislation to solve that ambiguitv. 
—Thomas v. Davies, [1937] V. L. R. 
217 1 43 Argus L. R. 366.— AUS. 


PART XII. SECT. 1. 
sg. Power of disallowance — Time limit 


for exercise.) — Sect. 10 of the Acts 
Interpretation Act, 1904-1930, re- 
quires all Regulations made under 
statutory power to he laid before 
both Rouses of Parliament, & further 
provides that : “ If cither House of 

the Parliament passes a resolution 
of which notico has been given at any 
time within fifteen sitting days after 
such regulations have boon laid before 
such House disallowing any regulation, 
such regulation shall thereupon cease 
to have effect ** : — Held : the words 
above quoted Indicated that it was the 
Intention of the legislature to fix a tirno 
beyond which the disallowance of anv 
Regulation should not be effected, Sc 
not to impose a condition on the power 
to disallow. — Dignan v. A dbtralian 
Steamships Pty., Ltd., 11931] Argus 
L. It. 213 ; 5 A. L. J. 74 —AUS. 


sk. Ilcpeal of Act authorising Orders 
— . Effect of.] — The repeal of an Act, 
or clause of an Ac£, authorising the 
passing or adoption of Orders in 
Council, regulations or bye-laws, has 
the effect of repealing or voiding the 
Orders in Council, regulations or bye- 
laws passed or adopted under the 
authority of such Act or clause, unless 
there be in the repealing Act a stipula- 
tion preserving their validity notwith- 
standing the repeal. Orders in Council, 
regulations & bve-laws are subordinate 
to the Act & when the Act is repealed 
the Orders In Council, regulations Sc 
bve*!awg made thereunder, unless 
otherwise expressly provided, lapse. — 
Blakey & Co., Ltd. t?. R., [1935] Ex. 
C. R. 223 ; 4 D. L. R. 670.— CAN. 


PART XII. SECT. 2. 

2126 lii. .J— Byers v. Chinn, 

[192X1 App. I). 322 — S. AF. 

2126 Iv. Not when in conflict 

unlit statute .) — R. v. Wright, [1928] 
1 I). L. It. 701 : 59 N. 8. R. 443.— CAN. 

»m. Discretion of court to consider 
validity.] — The fact that a statute 
provides that rulen “made under this 
Act M shall “ have effect as If embodied 
in Sc as a part of the Act " does not 
prevent tho ct. from declaring that 
a rulo purporting to be made under 
tho Act, but which is inconsistent with 
or repugnant to the Act or in excess of 
the rule-making powers conferred 
thereby, is ultra vires. - V aoChaki.eh r. 
Jonkh. [1939] 1 W. W. K. 133; I 
1>. L. R. 581. -CAN. 

PART XII. SECT. 3. 

2132 U. Conflict between regula- 

tions <t statute.) — If regulations are in 
conflict with an Act, the statutory 
provisions should be treated as domi- 
nant & the regulations as subordinate 
thereto in order to carry out the in- 
tention of Parliament. — England v. 
Penfold, Ex p, Penfold, [1934] 
S. R. (Q.) 125 ; 28 Q. J. P. R. 90.— 
AUS. 

PART XIII. SECT. 4. 

•c. Object ct construction .) — All rules 
of ct. are nothing but provisions 
intended to secure the proper adminis- 
tration of justice, & it is essential that 
they should be made to serve Sc be 
subordinate to that purpose. — Sal- 
danha v. Saldanha (1929). I. L. R. 
54 Bom. 288.— IND. 


J.S. 
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STOCK EXCHANGE. 

Part il. — Constitution. 

Add . Annotation : — Retd. Cookson v, Harewood (1981), 101 L. J. K. B. 394, n. 


Part III. — Relation between Parties to Stock Exchange 

Transactions. 


21. Add . Annotation : — Ae to ( 7 ) Retd. Solloway v. 

Johnson, [1934] A. 0. 193. 

26. Add. Annotation : — Consd. Solloway v. John- 
son, [1934] A. C. 193. 

80a. Whether broker exercises public calling.] — 

Per Slbsseb, L.J. : A stockbroker does not 
exercise a “ public calling ” in the sense in 
which that term is used as applied to carriers 


& certain others. — J arvis v . Moy, Davies, 
Smith, Vandervell & Co., [1930] 1 K. B. 
399 ; 105 L. J. K. B. 309 ; 154 L. T. 365, 
C. A. 

67. Add. Annotation : — Generally , Retd. Solloway 
v. Johnson, [1934] A. C. 193. 

69. Add. Annotation : — Retd. Solloway v. John- 
son, [1934] A. C. 193. 


PART III. SECT. 1. 

»o. Town broker & country broker — 
Agency.] — A broker acting as corre- 
spondent for an out-of-town brokerage 
firm is not necessarily the agent of that 
firm, nor the agent of his customers. — 
8T. Pierre v. O'Hearn, [1936] 1 
D. L. R. 441.— CAN. 

PART III. SECT. 2. SUB-SECT. 1 

24 i. Fiduciary relation — Agency — 
Client's right to follow money.] — Where 
share certificates are delivered by the 
owner thereof to a broker with instruc- 
tions to sell them the broker’s relation 
to the owner is a fiduciary one, the 
certificates are impressed with a trust, 
Sc the broker should not be heard to 
give any explanation of his dealing 
with the certificates inconsistent with 
his authority. — P lummer v. Mack & 
Timms, [19301 2 W. W. R. 107 ; 3 

D. L. R. 999 ; affd., [1930] 3 W. W. R. 
188 ; 4 D. L. R. 768. — CAN. 

24 ii. .1 — The legal re- 
lationship of a stockbroker Sc his 
olient Is a fiduciary one, that of agent 
4fc principal ; Sc, therefore, the broker 
is not entitled, without the fullest 
knowledge Sc assent of the olient, to 

{ >nt himself in & position where his 
nterest conflicts with that of his client. 
He must deal for a client in the capacity 
of agent, &, therefore, has not the 
right to trade on the stock markets for 
himself Sc at the same time transact his 
clients* business thereon as their 
broker. — R. «. Solloway Sc Milir, 
U930J 2W.W.R. 610 ; 64 Can. O. 0. 
128.— CAN. 

h I. .1 — Hunnings (H, E.) & 

Co., Ltd. r. Hall. [1932] 2 W. W. R. 
641 ; 4 D. L. XL 270 ; 46 B. C. R. 
12. — CAN. 

PART 1IL SECT. 2, SUB-SECT. 2.— A. 

tx. Onus of proof .] — In on action 
by a customer against a stockbroker 
for wrongfully selling certain stocks 
6c bonds, which he had deposited with 
the broker as collateral security for 
his accounts & retaining the proceeds ; 
— Held : pltf. was not under the onus 
of proving that the conditions which 
under the contract between tbe parties 
would give deft, the right to sell the 
securities had not come into existence, 
but that the onus was on deft, to prove 
that said conditions had arisen ; & 
even if this view as to the onus was 
incorrect* pltf. had at any rate made 
out a primd facie case. — L ockett t>. 
Solloway Miluj Sc Co., Ltd., [19311 
3 W. W. R. 302 ; affd., [1832] 1 
W. W, R. 886 ; 46 B. 0. R, 211.— 
CAN. 


ay. .]— Sale of securities de- 

livered to stock -brokers as collateral 
amounts to conversion, & the onus is 
on them to prove their right to dispose 
of them. — B lumberger v. Solloway, 
Mills Sc Co., Ltd. (1932), 46 B. C. It. 

CAN aff °' (1931) * 45 B ‘ R * 66 “ 

PART III. SECT. 2, SUB-SECT. 2— B. 

•a. Pledging securities of client — For 
advances to broker.}— Held : when 
collateral security la deposited with a 
broker & is by him pledged to a bank 
for any sum. Sc the loan from the bank 
Is entirely paid off, & at the same time 
the debt to the broker for which the 
collateral has been deposited, the 
rights of both the broker Sc the bank 
are at an end, & the owner of the 
collateral is entitled to its return. — 
Re Wiggins, Ltd., [1931] 3 I). L. R. 
383 ; O. R. 337. — CAN. 

PART III. SECT. 2, SUB-SECT. 3. 

— A. 

43 1. Purchase for client — Readiness 
to deliver.] — When stockbrokers are 
instructed to buy on margin they must 
be at all times ready & able to deliver 
to their customer. — R ochester v. 
Solloway Mills, [19331 2 D. L. R. 
90 ; O. R. 230 ; on appeal, [1934] O. R. 
483.— CAN. 

*d. Duty to use due cart <£ skill.] — 
Glennie v. MoD. Sc O. Holdings, Ltd., 
J1935J S. O. R. 267 ; 2 D. L. R. 661.— 

■f. Duty owed to principal only. J — 
A broker 1 b under no duty to exercise 
oaro in regard to market prioes towards 
a person with whom no relationship of 
principal Sc agent exists. — O lmstead 
v. E. A. Pierce & Co., [1937] l 
D. L. R. 626 ; O. R. 20.— CAN. 

PART 111. SECT. 2, SUB-SECT. 3.— B. 

SO ill. .] — English v. Kern 

Agencies, Ltd., [1931] 2 W. W. R. 
22 ; 2D.L.H. 948.— CAN. 

q j. .] — Pltf., a customer 

of a broker, delivered to the latter a 
share certificate registered in his name 
with instructions to sell the shares at a 
certain price or better. The broker 
sold the shares for Its own purposes 
at a lower price. Sc when pltf. demanded 
his certificate the broker tendered him 
another certificate of the same oo. for 
the same number of shares. This pltf. 
refused ; & sued for conversion ; — 

Held : pltf. was entitled to judgment 
Sc, In the absence of other evldenoe of 
the value of the ihares at the date of 
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the Bale, the amount to which pltf. was 
entitled was that for which the shares 
were sold. — M aoInnes v. Cartwright 
& Criokmork, Ltd.. [19311 1 W. W R. 
81; 1 D. L. R. 672 ; affd., [1931] 
S. C. R. 426 ; 3 D. L. K. 693.— CAN. 

q ii. .] — Solloway v. 

Blumberger, U933] S. C. R. 163 ; 3 
D. L. R. 86.— CAN. 

t i. Defence — Rules of stock 

exchange.] — Damages were claimed for 
breach of an alleged agreement to carry 
certain stocks & maintain pltf. in a 
short position with respect thereto : — 
Held : even if there was such a definite 
agreement, the claim failed because 
under the rules of the stock exchange 
deft, was obliged to return the stock 
borrowed with respect to the short 
transactions before the shares had 
dropped to the covering point which 
was alleged by pltfs., & deft.'s evidence 
had not been refuted that other stock 
could not be secured to take their 
place Sc, therefore, deft, had to buy 
“ to cover." — Clay Sc Clay v. Powell 
& Co., Ltd., [1931] 2 W. W. R. 826 ; 
3 D. L. R. 638 ; 44 B. C. R. 124 ; 
revsd. on other grounds, [1932] S. C. R. 
210 ; 1 D. L. R. 366.— CAN. 

if. Instructions to buy “ futures ."] — 
The term " futures ** refers to a specu- 
lative transaction Sc a broker is there- 
fore under no obligation to buy the 
commodity indicated in his instruc- 
tions to buy for future delivery. — 
Betcjhkrman V. PIERCE Sc Co., [1933 J 
3 D. L. R. 99: O. R. 606 ; resvd 
[1934] 2 D. L. R. 449.— CAN. 

PART III. SECT. 2, SUB-SECT. 4.— 
A. (a). 

si. Cover deposited by married woman 
— Whether broker may inquire as to 
title.}— A broker is not entitled to 
question the title of a married woman 
to securities placed in his hands to 
guarantee speculation. — J ohnston v. 
Channkll, [1935] 4 D. L. R. 401.— 
CAN. 

sp. Right of broker to protect account.] 
— In the case of a " short " sale of 
shares of stock by a broker for his 
customer, if the customer fails to 
comply with the broker’s reasonable 
requirements to protect his speculative 
margin account against an adverse 
balance, the broker is entitled from 
time to time to do what is reasonable 
under the existing circumstances to 
protect the account against loss, having 
regard to the prevailing prioes of the 
stock. — Z acks (A. B0 v. Gentles 
(C. A.) & Co., [18391 S. O. R. 45 ; 1 
D. L. R. 645.— CAN. 




VoL XLQ. — Stock Exchange. Oases 101— 288a. 


101. Add. Citations [1926] 1 El. B. 321 ; 98 
L. J. K. B. 243 ; 73 8ol. Jo. 13. 

Add. Annotation : — Refd. Woodward v. Wolfe, 
[1930] 3 All E. R. 529. 

147a. Part of account.] — Morten v. Hilton 

Gibbes Sc Smith, [1937] 2 K. B. 176, n. 

Annotation : — Apld. Samson v. Frazier Jelko & Co., [1937] 

2 K. B. 170. 

147b. .] — Pltf. was a speculator on the 

New York Sc London stock exchanges. 
Defts., who were members of the New York 
exchange but not of the London exchange, 
acted for him on margin terms, the London 
transactions being carried out through 
brokers who were members of the London 
stock exchange. Defts. became personally 
liable to these brokers for the fulfilment of 
pltf.’s contracts. Pltf.’s speculations were 
unsuccessful & defts. required him to provide 
further cover. He failed to do so, & defts. 
sold part of his shares to provide cover for 
the remainder : — Held : defts. were entitled, 
pltf. being in default, to close part of the 
account Sc carry over the remainder, their 
only duty being to act in good faith & do 
what was reasonable in the interests of them- 
selves Sc their client. — Samson v. Frazier 
Jelke Sc Co., [1937] 2 K. B. 170 ; [1937] 2 
All E. R. 688 ; 106 L. T. K. B. 854 ; 157 
L. T. 530 ; 81 Sol. Jo. 398. 

100. Add. Annotations : — As to ( 1) Refd. Morten t\ 
Hilton Gibbes & Smith, [1937] 2 K. B. 
170, n. ; Samson v. Frazier, JelLo & Co., 
[1937] 2 K. B. 170. 

161. Add. Annotation : — Refd. Samson v . Frazier, 
Jelke & Co., [1937] 2 All E. R. 588. 

162. Add. Annotations : — Refd. Morten v. Hilton 
Gibbes & Smith, [1937] 2 K. B. 176, n. ; 
Samson v. Frazier, Jelke & Co., [1937] 2 
K. B. 170. 

178. Add. Annotation: — Refd. Re Wheeler Sc Co., 
Trustee v. Kirby Sc Grainger (1933), 76 L. Jo. 
86. 

189, Add. Annotation : — Consd. Solloway v . John- 
son, [1934] A. C. 193. 

195. Add. Annotations : — Refd. Legh v. Legh 
(1930), 143 L. T. 161 ; Lynn v. Bamber, 
[1930] 2 K. B. 72. 

211a. Right of jobber to sue third party.] — C. 

an outside broker, who conducted his broker- 
age business through defts., who bad a seat 
on the Toronto Standard Stock Sc Mining 
Exchange, gave instructions for the purchase 
Sc sale of shares without disclosing the name 
of his clients. Most of the transactions were 
on margin. C. found himself unable to find 
the cash for large purchases of a certain class 
of stock then open, & could not find the client 
for whom the purchases had been made. 
Defts., purporting to act under powers given 
by the contract between them Sc 0., proceeded 
to sell shares bought Sc held as security on the 
general account, which mainly consisted of 
shares bought on behalf of C.’s clients, & in 
that way indemnified themselves against the 
loss on the particular stock in question. 0. 
went into bkpey., making an assignment for 
the benefit of his creditors. On a claim for 
damages by C. Sc his trustee in bkpey. against 
defts., the trial judge made a declaration 

oq 


(inter alia) that defts. held the securities 
which they sold in trust for 0. or his trustee 
in bkpey. as trustee for C.’s customers & 
clients, & that defts. bad no right to charge 
those securities with the purchase price of tho 
stock, & the judgment made provision for the 
determination Sc payment of damages. On 
appeal by defts. the Ct. of Appeal of Ontario 
set aside this judgment. Pltfs. appealed : — 
Held : that judgment of the trial judge could 
not stand. So far as the rights of the parties 
depended upon contract, C. had no claim 
against defts. in the capacity of trustee. 
Although there had been numerous actions in 
which an agent for undisclosed principals 
had sued in his own name, there appeared to 
be no precedent for such an agent suing as 
trustee for his principals ; further, if the case 
were regarded as a wrongful dealing with 
property apart from privitv of contract the 
result was the same. If there was nothing 
due from the undisclosed principal in respect 
of the shares which had been bought, either 
he or the agent must sue : no question of 
trusteeship arose. With regard to shares 
deposited as margin, the agent Was in tho 
position of mt-geo. with a right to submtge. 
A mtgee. was not a trustee, Sc if the shares 
were improperly dealt with by the sub- 
mtgee., the mtgee. could sue in his own right, 
or the mtgor. might, under proper conditions, 
sue to protect his property. The mtgee. 
could not sue as trustee for the mtgor., for 
he was not a trustee. In the present case 
either C.’s rights passed to his trustee in 
bkpey., or C.’s customers alone could sue, 
& neither 0. nor his trustee could sue as 
trustee for the customers. — Allen v. 
O’Hearn Sc Co., [1937] A. C. 213 ; [1936] 3 
All E. R. 828 ; 106 L. J, P. C. 14 ; 156 L. T. 
149 ; 53 T. L. R. 176, P. C. 

215. Add. Annotation : — Consd. Stanley Sc Co. v. 
Solomon, Ltd., [1932] 2 K. B. 287. 

217a. What amounts to "loss sus- 

tained ” by principal.] — By an agreement in 
writing between pltfs., who were stock- 
brokers Sc members of the Stock Exchange, 
Sc defts., who were also stockbrokers but not 
members of the Stock Exchange, the latter 
agreed that in consideration of receiving 
50 per cent, of any commission on business 
introduced by them to pltfs. fcbev would be 
liable for 50 per cent, of any “ loss sustained ” 
by pltfs. in connection with such business. 
Defts. introduced to pltfs. one W., Sc as a 
result of his transactions he incurred a debt 
to pltfs. no part of which had been paid. W. 
executed a deed of assignment of his property 
for the benefit of his creditors, Sc both pltfs. 
Sc defts. were assenting creditors to the deed. 
Pltfs. claimed that on tho execution of that 
deed of assignment a loss had been sustained 
by them within the meaning of the above- 
mentioned agreement. Sc they brought an 
action to recover 50 per cent, of W.’s debt : — 
Held : the mere signing of the deed of assign- 
ment by W. did not establish a loss sustained 
by pltfs., & that in the absence of evidence of 
actual loss sustained by them the action 
failed. — Stanley (Montagu) Sc Go. vi Solo- 
mon (J. 0.), Ltd., [1932] 2 K. B. 287 ; 101 
L. J. K. B, 632 ; 147 L. T. 196, 0. A. 

223a. Necessity for consent of principal.] — Under 
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the Buies & Begul&tions of the Stock Ex- 
change & under the general law half-com- 
mission is not payable to an agent without 


the principal’s consent. — Waithman, Done- 
gal & Co. v. Ramirez (1932), 48 T. L. R. 
360 ; 76 Sol. Jo. 290. 


Part V— Breach of Contract. 

373. Add. Annotation: — Refd. Solloway v. Johnson, [1934] A. C. 193. 


Part VI. — Default 

384a. Trustee not entitled to recover against 

Jobber.] — Appit. was a director of S. M. & Co., 
a Canadian stock brokerage co. with several 
branches. T. F, & Co. were a stock brokerage 
co. carrying on business at a town in British 
Columbia where there was no stock exchange. 
In Apr. 1928, S. M. & Co. agreed to accept 
orders from T. F. & Co. for the sale & pur- 
chase of shares, both for cash & on open 
account, & to divide the commissions with 
them ; T. F. & Co. were to provide 33 £ ptir 
cent, as margin. T. F. & Co. made numerous 
contracts with S. M. & Co. in pursuance of 
orders from their clients, also some on their 
own behalf. The contract notes were all in 

• the name of T. F. & Co., who did not send 
them to their clients, bu a separate contract 
was made for each order. Money paid to 
T. F. & Co. by their clients went into their 
general account. S. M. & Co. knew that the 
transactions were entered into by T. F. & Co. 
mainly, at least, on behalf of their clients. 
In Sept. 1929, T. F. & Co. became bkpt. ; 
resp. was trustee in the bkpcy. In an action 
brought by him as trustee he obtained judg- 


and Bankruptcy. 

ment for the return of all sums paid by T. F. 
& Co. to S. M. & Co. on transactions upon open 
account, & against appit. for the amount of 
those sums as damages. The grounds were 
that S. M. & Co. adopted a fraudulent system 
of not making independent contracts in 
respect of shares dealt in, & that appit. was 
a party thereto. There was no appeal by 

S. M. & Co. : — Held : the judgment against 
appit. should be set aside, because T. F. «fc 
Co.’s clients were undisclosed principals to 
the contracts made upon their orders, & 
resp. therefore could not maintain the action 
as to those contracts, & because the action 
failed as to all the contracts in the absence 
of evidence that the fraudulent system had 
been used in connection with any particular 
contract ; further, that even if the judgment 
could be sustained against the co., appit. 
was not liable in the absence of proof of loss. — 
Solloway v. Johnson, [1934] A. C. 193 ; 
103 L. J. P. C. 49 ; 150 L. T. 421 ; 60 

T. L. R. 268. 

387. Add. Annotation : — Held. Solloway v. John- 
son, [1934] A. C. 193. 


PART IV. SECT. 7, SUB-SECT. 1. 

Bb. Delay in delivery of certificates — 
What is reasonable -Delta., stock- 

brokers In C,, on Sept. 14, 1929, wired 
pltfs., stockbrokers In T., to buy 
certain shares at a named price. Pltfs. 
were, to the knowledge of defts., 
members of the T. Stock Exchange. 
Pltfs. bought the shares upon the 
Exchange on the same day & at the 
named price. Defts. knew that the 
shares would be bought on the Ex- 
change & according to Its rules & 
customs. Pltfs. were not able to pro- 
cure delivery of the certificates for the 
shares until Sept. 27. On Oot. 1 
they drew on defts. for the price, 
attaching the certificates to the draft. 
Defts. on Oct. 4 refused to take 
delivery on account of the delay : — 
Held : in the absence of cm express 
stipulation as to the Immediate for- 
warding of the certificates or of a 
demand to forward thorn at once, the 
delay in procuring 8c forwarding them 
was not unreasonable 8c defts. were 
not justified in repudiating the con- 
tract. — Chang 8c Co. v. Plotke 8c Co., 
[1931] 1 D. L. R. 068 ; G6 O. L. It, 
332.— CAN. 

PART V. SECT. 1. 

373 ii. — .] — If broker fails to 

deliver, purchaser is entitled to value 
of the shares at time of tender of 
balanoe due & demand, less any balance 
owing on them, & less commission & 
interest. — C roft v. Mitchell (1913), 
14 D. L. R. 914.— CAN. 

373 id. Failure to deliver within 

reasonable time — Waiver .] — Clark & 
Co. v. Robinson. [1930] 4 D. L. R. 
158 : 42 B. C. R. 409.— CAN. 

873 ill. .] — In au action in 

which stockbrokers were held liable in 


damages to a customer for soiling 
without his authority shares of his 
which they were holding for him : — 
Held : in assessing damages, the date 
when pltf. would have sold the shares 
had he not been prevented from doing 
so bv their prior sale by the brokei-s 
should be determined on the assump- 
tion that he would have done what 
prudent people would have done 8c 
have sold when 'the hour came to sell. 
Iu the present case it was hold that 
this point of time was fixed as at that 
date wheu pltf., alter objecting to a 
statement or his account which showed 
said shares as sold, requested that they 
be placed to his credit because he 
wanted to sell them. He was, there- 
fore, awarded the difference between 
the low market price on that day & 
the price at which defts. had previously 
sold. — Sunderland v. Solloway 
Mills & Co., Ltd., [1930] 3 W. W. R. 
641 ; 43 B. C. R. 297 ; affd., (1931) 
2 W. W. R. 393 ; 44 B. C. R. 24 ; 
affd., [1931] S. C. R. 714; [1932] 4 
D. L. R, 795.— CAN. 


PART VI. SECT. 2. 

400 i. Property available for distribu- 
tion among creditors — Shares purchased 
by broker for client .] — In determining 
on the bkpoy. of a stockbroker whether 
certain shares, certificates for which 
wore in his possession at the time of 
the bkpoy.. are the property of a 
claimant thereto who had been dealing, 
as a buyer of such shares, with the 
broker, or are assets in the hands of 
the trustee, the distinction must be 
observed between the case where the 
relationship of tho broker & the 
claimant was that of vendor Sc pur- 
chaser 8c the case where the relation- 
ship was that of agent 8c principal. 
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In the former case the shares will not 
be held to bo the property of the 
claimant unless certificates therefor 
have been specifically appropriated to 
the claimant's contract. In the latter 
case, t.e. whore the relationship was 
that of principal 8c agent, it must be 
hold that the certificates on hand 
include those for the shares bought 
for tho claimant if the certificates on 
hand of the kind in question are 
sufticiont to meet the demands of all 
purchasers of Buch shares ; 8c the 
claimant will be entitled to delivery of 
the certificates provided he has either 
paid, or pays therefor in full, or if he 
has to hfe credit on the bookB of the 
broker an amount sufficient to meet 
the balance, if any, due from him on 
said shares . — Re Stobie-Forlono- 
Matthews, Ltd., Re Kern Agencies, 
Ltd., [1931] 1 W. W. R. 817; 3 

D. L. R. 170 ; 39 Man. L. R. 476 ; 12 
C. B. R. 313 ; revsg., [1831] 1 W. W. R. 
304.— CAN. 


400 ii. Card of membership of 

Exchange .] — A registered broker in the 
Sir Dinsnaw Petit Native Share 
Brokers' Hall, Bombay, was declared 
a defaulter & his card of membership 
was forfeited by the directors. Shortly 
afterwards he was adjudicated an 
insolvent under Presidency Towns 
Insolvent Act. 1909. 8c by virtue of the 
material sections thereof all his pro- 
perty wherever situated which might 
belong to or be vested in him vested in 
the Official Assignee of Bombay & 
became divisible among the insolvents' 
creditors. In an action by the 
Official Assignee claiming against the 
Native Share Sc Stock Brokers' Assocn. 
a declaration that the card of the In- 
solvent & all rights 8z benefits annexed 
thereto were vested in the Official 
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403a. Cash In hands oX broker — Right to Xollow.] 
— Where a client has paid money to a stock 
& share broker for the purchase of shares 
which have not been delivered to him, & the 
broker becomes bkpt., if the transaction 
was one between principal &> agent, & not 
between principal & principal, a fiduciary 


relationship is created & the client is entitled 
to the return of his money, if it can be 
followed. — Re Wheeler (Arthur) & Co. 
(No. 389 op 1931), Trustee v. Kirby & 
Grainger (1933), 102 L. J. Ch. 341; [1933] 
B. & C. R. 124. 


Assignee, Sc that he was entitled to the 
net proceeds of their sale : — Held : by 
virtue of the nature Sc character of the 
assocn. as regulated by the deed of 
assocn. & the rules made thereunder, 
in the case of a defaulting member who 
was expelled from the assocn., no 
Interest in his card remained in himself 
Sc none that could pass to his assignee. 
— Bombay Official Assignee v. 
Shroff (1932), 48 T. L. R. 443, P. C.— 
IND. 


n I. Payment to obtain shares — 

Lien for salvage .] — Whore in pursuance 
of the authority of an order of the ct. 
the stockbroker’s trustee in bkpey. haR 
obtained share certificates from another 
broker who acted as the bkpt.’s corre- 
spondent on another exchange & in 
order to do so has had to pay said 
correspondent the amount due on said 
shares, these shares are, except with 
respect to the money so expended, in 
the same position as shares which, in 
the ordinary course, come into the 
hands of the trustee in taking posses- 
sion of the assets of the bkpt. ; the 
amount expended to salvage such 
shares. Sc interest thereon, constitutes, 
however, a lien upon them which 
should be paid pro rata by the customers 
who benefited by the course pursued 
by the trustee . — Re Clark (R. P.) & 
Co. (Vancouver), Ltd., [1931] 3 

W. W, R. 79 ; 44 13. C. R. 301.— CAN. 


sx. Rights of clients .) — On the bkpey. 
of a stockbroker, if there are sufficient 
shares of any particular description on 
hand to satisfy orders given therefor 
by customers to the broker they should 
be delivered to such customers if the 
latter have paid for them in full. If 
the shares have not been fully paid for 
by the customers they should, before 
receiving the shares, be required to 
make payment of the balance due 
thereon with interest & to make pay- 
ment of any other indebtedness owing 
the broker. If there are not available 
suffloient share certificates of a par- 
ticular description to satisfy the pur- 
chases by the different customers, the 
latter should be given their pro rata 
number of the shares which are avail- 
able.— .Re Clark (R. P.) & Co. (Van- 
couver). Ltd.. [19311 3W. W. R. 79: 
44 B. C. R. 301— CAN. 


»y. .] — On the bkpey. of a stock - 

brokerage co . : — Held : the procedure 
by which it recorded its transactions 
on behalf of its customers was such as 
enabled the latter to identify & claim 
certain specific securities or the pro- 
ceeds thereof as their property . — Jte 
Kern Agencies, Ltd. (No. 3), [1932] 
1 W. W. R. 585.— CAN. 

•a. Pledge of own & client's stock — 
Right of client to payment out of pro - 
ceeds.] — Re Wiggins, Ltd., Travers’ 
& Sfratt's Claims, [19311 4 D. L. R. 
338 ; O. R. 573.— CAN. 

•b. Recovery of amount paid for shares 
on behalf of customer .) — The trustee In 
bkpey. of a stock- brokerage co. sued to 
recover money paid by the brokers for 
the purchase of shares on behalf of 
doft. Pltf. was at all times ready to 
deliver, & during the trial did deliver, 
enough shares of the particular stocks 
purchased, free from the demands of 
others, to satisfy deft.’s demand : — 
Held r It wae not necessary that the 
identical shares purchased for deft, 
should have been earmarked Sc kept 
available for him, the brokers being 
only required to have available for 
delivery, on demand Sc payment. 


enough of the kind of shares ordered 
by him ; but deft, was obliged to 
tender the amount due the brokers 
before he could insist on delivery of the 
shares. & since ho had not done so, & 
enough shares woro available for him, 
the trustee was entitled to Judgment. — 
Stobib-Forlong Assets, Ltd. v. 
Barker, [1932] 2 W. W. R. 274 : 3 
D. L. R. 182 ; 45 B. C. R. 394.— CAN. 

sd. Pledge of shares to bank — Return 
of shares by bank to trustee — Customer 
not entitled to return of specific — 

Re Carroll & Wrioht, Ex p. Rain. 
[1932] 3 D. L. R. 410 ; O. R. 474.— 
CAN. 

sf. Return of some shares — Dis - 

trilmtion . ] — If •n the bkpey. of a stock- 
broker it is found that he has wrotig- 
fully pledged the securities of customers 
including both securities purchased 
outright & those purchased on margin 
& that, after the pledgee had sold 
enough of the pledged securities to 
satisfy his claim, there was a surplus 
In cash or securities remaining, but 
not onough to satisfy the claims of the 
broker’s customers, tho owners of 
securities purchased outright but re- 
maining unsold are not entitled, in the 
distribution of the surplus cash & 
securities, to claim their securities 
without making a pro rata contribution 
to the “ burden of the loan,” nor are 
the customers who purchased outright 
entitled to a preference over margin 
customers ; but, in accordance with 
the principle that “ equality is equity ” 
all classes of customers must share 
equally in tho said burden. — Re Clark 
Martin & Co., Ltd., [1933] 3 W. W. R. 
261 ; [1934] 1 D. L. R. 521.— CAN. 

sg. .1 — Where a stock- 

broker has, in breach of hiH duty, re- 
pledged customers’ securities pledged 
with him. & subsequently is made 
bkpt.. & the pledgee realises on some 
of the securities & returns others, a 
sole unsatisfied customer is entitled to 
payment from the trustee In priority 
to the general creditors. — Re Heron 
& Co., Ex p. Robertson, [1933] 4 
D. L. R. 43 ; O. R. 693.— CAN. 

sk. .] — On an applica- 

tion under Trustee Act for advice Sc 
directions, made by the trustee under 
a deed of arrangement between a’stock- 
brokerage co. Sc all except two of Its 
creditors : — Held : where a stock- 
broker has wrongfully pledged securi- 
ties belonging to his customers to a 
bank which has sold part of them to 
liquidate the debt owed It & those 
remaining unsold are not sufficient to 
satisfy the claims of his customers, the 
ct. cannot, in vi6w of Sinclair v. 
Brougham, [19141 A.C. 398, at pp. 418- 
21, apply the doctrine of the American 
Cts. termed ” sharing the burden of the 
loan,” but must hold In the case of a 
creditor customer that where securities 
remaining unsold are earmarked Sc can 
be identified as those pledged by tho 
customer or in which he specifically 
directed his money to be invested he is 
entitled to delivery of them, & where 
they cannot be so identified he should 
be credited with their market value 
as of the date when he became a 
creditor. In the case of customers 
Indebted to the broker & who left 
securities with him as collateral the 
customer on paying the amount which 
he owes the broker is entitled to their 
return if they can be identified . — Re 
Jackson Sc Muir & Co., Ltd., [1936] 
1 W. W. R. 72 ; 2 D. L. R. 808.— CAN. 

35 


PART VI. SEOT. 3. 

sd. Differences payable from one 
stockbroker to another — Whether divisible 
among stork exchange creditors only on 
insolvency.) — Kaikushroo Tat.yar- 
khan v. Rat Gtlab (1928), I. L. It. 53 
Bom. 508.— IND. 


PART VII. SECT. 1, SUB-SECT. 1. 


sf. Security Frauds Prevention Acts 
— Security — Agreements relaxing to real 
property — “ Lunch dt lecture *’ method.) 
— Held : the purpose Sc intent of tho 
Act are to prevent Sc put an end to such 
dealings & therefore an order enjoining 
resps. for so trading in securities was 
granted. — A.-G. of Ontario v. Hutb- 
son, [1931 ] 1 D. L. R. 56 ; 66 0. L. R. 
387.— CAN. 

sh. Officer of Dominion company 

trading -No defence.) — It. v. TTazzard 
( 1931), 57 Can. C. O. 254 — CAN. 

sk. Shares in company .) — 

Shares In a co. are '* securities ” within 
Security Frauds Prevention Aot, 1930. 
— R. r. MoPonnkll, [1935] 1 W.W.R. 
175 ; 1 I). L. It. 532 ; 03 Can. C. O. 
150.— CAN. 

si. What amounts to trading .) — 

Tho conduct of applt. in systematically 
soliciting & obtaining from the public 
subscriptions to tho capital stock of a 
proposed co. which was in process of 
incorporation, held to constitute a 
” trading ” in ” securities ” within 
Security Frauds Prevention Aot, 1929 
(o. 1 0). — R. ex rd. Symons v. Springer, 
[19301 2 W. W. R. 396.— CAN. 

am. Security — Club member- 
ship.]— A membership in the club in 
question herein, which was duly in- 
corporated ns a co. Is not a " security ” 
within Securities Act, 1929. formerly 
entitled The Security Frauds Pre- 
vention Aot, 1929, & therefore, the 
Bale of memberships by tho members 
of the club does not render tho club a 
trader in securities within said Act. — 
Re Securities Act, Re Amalgamated 
Business Men's Club, Ltd., [1933] 
1 W. W. R. 172— CAN. 


sp. Investigation — Delegation of 

authority by Attorney -General .) — The 
authority to investigate whioh under 
sect. 10 of Securities Act, 1930, may 
be delegated by the A.-G. to his 
representative Sc the terms of the 
authority so delegated Ii the present 
caso to deft. : — Held : broad enough 
to cover the investigation being carried 
on by him including an investigation 
of pltfs.' transactions in the shares of 
the co. in question. — Bartley & Co. 
Russell, [1935] 1 W. W. R. 26 ; 
- . W. R. 04 


a ffd., [1935] 2 W, 

135 ; 64 Can. C. C. 67 
502.— CAN. 


3 D. L. R. 
49 B. 0. R. 


gq. Conduct of inquiry .) — The 

investigation provisions of the statute 
dealing generally with the prevention 
of fraud by stock brokers were part Sc 
parcel of the administrative machinery 
for the attainment of the general pur- 
poses of the statute. Tho investigator 
was not a ct. of law nor was ho a ct. in 
law. While the investigator was 
bound to act Judicially in the sense of 
being fair Sc Impartial, that is some- 
thing quite different from the right 
asserted by applts. of freedom of cross- 
examination of all the witnesses. — 
St. John v. Fraser, [1935] S. C. R. 
441 ; 64 Can. O. C. 90 ; 49 B. O. R. 
302.— CAN. 


tr. Right of rescission .) — 

Securities Act, 1930 (Ont.) does not 
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430. 


482. 


Part VII. — Illegality and Fraud. 


Add . Annotations : — As to (1) Consd. Weddle, 
Beck & Co. v. Hackett, [1929] 1 K. B. 321. 
Refd. Ironmonger & Co. v. Dyne (1928), 44 
T. L. B. 497 ; Townsend v. Grundy (1933), 
18 Tax Cas. 140 ; Woodward v. Wolfe, [1936] 
3 All E. R. 629. 

Add. Annotations : — Consd. Ironmonger <fc 
Co. v. Dyne (1928), 44 T. L. B. 497. Refd. 
Ellesmere Earl v . Wallace, [1929] 2 Ch. 1 ; 
Weddle, Beck & Co. v. Hackett, [1920] 1 
K. B. 321 ; Townsend v. Grundy (1933), 18 
Tax Cas. 140. 


433. Add. Annotations : — Refd. Ellesmere (Earl) v . 
Wallace, [1929] 2 Oh. 1 ; Weddle, Beck & 
Co. v. Hackett, [1929] 1 K. B. 321. 

434a. One party agent.] — B rown v. St. 

Phalle, Ltd. (1930), 74 Sol. Jo. 122. 

460. Add. Annotation : — Refd. Ellesmere (Earl) t>. 
Wallace, [1929] 2 Oh. 1. 

459. Add. Annotation : — Refd. Alexander v. Bay- 
son, [1936] 1 K. B. 169. 


give the purchaser of shares a right of 
rescission where there Is no fraud or 
misrepresentation, even if vendor is 
liable to the penalties of the Act. — 
Lumley v . Broadway Coffee Co. & 
Unwin, [1935] 1 D. L. R. 813 : O. R. 
104 : ajfd., 11935] 2 D. L. R. 417 j 
O. R. 278.-— CAN. 

•w. Liability of company .] — A oo. is 
subject to indictment under sect. 231 
of the Criminal Code. — Webster & 
KlRKNEBS V . SOLLOWAY MILLS & CO., 
Ltd. (No. 2), [1980] 3W.W.R. 381 : 
on appeal, J1931 ] 1 D. L. R. 881 ; [1930] 
3 W. W. R. 445.— CAN. 


•y. Certificate of registration - 

Powers of Superintendent.]~~~Bect. 5 (J) 
of Securities Act, 1930, as amended 
reads : “ The Superintendent may 

attach to any registration such terms, 
conditions, & restrictions as ho thinks 
advisable, all of which shall bo set out 
in the certificate of registration, & he 
may from time to time by notice in 


writing to the holder of the certificate 
vary, add, or omit any terms, con- 
ditions, or restrictions " : — Held : it 
was not intended thereby that persons 
who had acquired contractual rights as 
against the oo. might #4thout being 
heard, without compensation & with- 
out remedy, be despotically despoiled 
of such rights. — Briscoe v. Yorkshire 
& Canadian Trust, Ltd. of Van- 
couver & London & Western Trust 
Co.. Ltd., [1936] 3 W. W. R. 513 ; 51 
B. C. R. 222.— CAN. 


PART VII. SECT. 1. SUB-SECT. 2. 


425 xi. .1 — Beyea v. 

Johnston & Ward, [1930] 4 D. L. R. 
421 ; affg. t [1930] 1 D. L. R. 219.— 
CAN. 


425 xii. .] — On a defence 

of sect. 231 of the Criminal Code to an 
action by stockbrokers, for balanoe 
due, it must be shown that pltfs. had 
no bond fide intention of selling or 


making delivery. — O 'Brian, Bell- 
Irving, Stone & Rook, Ltd. v. 
Bentham (1932), 45 B. C. R. 532.— 
CAN. 

•p. Burden of proof .] — In order tor 
transactions between a broker & his 
customer to be illegal under sect. 231 
of the Criminal Code both parties must 
intend that instead of the delivery of 
the article dealt in there shall be a 
mere payment of the difference between 
the contract price & the market prioe. 
The burden of proving that the trans- 
action was illegal as being a mere cover 
for the settlement of “ differences " 
rests with the party making the asser 
tion ; he must plead the other party’s 
participation in the illegal purpose & 
prove facta such as to lead to the 
judicial Inference that the other party 
knew of the illegal purpose & know- 
ingly assisted in carrying it out. — 
Tuix (G. F.) & Ardern, Ltd. v. 
Shouldick, [1932] 1 W. W. R. 144.— 
CAN. 
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VoL XLH Cases 3 — Se. 


STREET AND AERIAL TRAFFIC. 
Part I. — Regulation of Traffic. 


3. Add. Annotations : — Folld. Edwards v . Wan- 
stall (1929), 40 T. L. R. 101 ; Etherington v. 
Carter, [1937] 2 AU E. R. 628. 

’ 3a. •] — Under sect. 21 of 

above Act, a local authority is not confined 
to making orders for special occasions, but 
may make an order of a general character 
restricting traffic of certain kinds in certain 
streets between specified hours daily, & such 
order is valid without being confirmed as a 
bye-law under Public Health Act, 1876 
(c. 66), s. 184. — Edwards v. Wanst all (1929), 
142 L. T. 288 ; 94 J. P. 61 ; 40 T. L. R. 101 ; 
28 L. G. R. 38 ; 29 Cox, C. C. 66, D. C. 

Annotation : — Consd. Etkerington v. Carter, [1937] 2 All 
E. R. 528. 

3b. Whether confirmation of order 

necessary — Under Public Health Act, 1875 

(c. 55), s. 184.] — Edwards v. Wanstall, No. 
3a, ante. 

5a. Acquisition of land for parking places— 
Public Health Act, 1925 (c. 71), s. 08— 
Objection — When appeal lies.] — Where a local 
authority has given notice under sect. 08 (2) 
of above Act, of a proposal to acquire land 
in order to provide parking places for vehicles, 
& has given a decision against an objection 


duly made thereto under sub-sect. 3, the 
objector, being entitled to make the objection, 
is a “ person . . . aggrieved ” by the decision, 
& may accordingly appeal therefrom under 
the provisions of sub -sect. 3, although he 
alleges no grounds of objection personal to 
himself, but such only as are common to 
himself & other ratepayers & inhabitants. — 
Sevenoaks Urban District Council v. 
Twynam, [1929] 2 K. B. 440 ; 98 L. J. K. B. 
637 ; 141 L. T. 666 ; 93 J. P. 189 ; 46 
T. L. R. 508 ; 73 Sol. .To. 334 ; 27 L. G. R. 
625, D. C. 

5 b. To what land applicable — Land 

acquired for street widening.] — Held : where 
land may be lawfully applied for the purpose 
of street widening, a local authority can, 
pursuant to its powers under sect. 08 (1) of 
above Act, use it as a parking place for motor 
cars. — A.-G. v. Sunderland Corpn., [1929] 
2Ch. 430; 93 J. P. .To. 480 ; 46 T. I . R. 818 ; 
affirmed, [1930] 1 Oh. 188 ; 99 L. J. Oh. 44 ; 
142 L. T. 01 ; 94 J. P. 57 ; 48 T. L. R. 10, 
C. A. 

5c. Corporation shareholders In omni- 

bus company.] — Keighley Corpn. v. York- 
shire Theatres, Ltd. (1937), 81 Sol. Jo. 
863, D. C. 


PART I. SECT. 1. 

i&. “ Parking ** of vehicles — Whether 
regulation of traffic .] — Schilling v. 
Melbourne City, [1928] V. L. R. 302 ; 
[1928] Argun L. R. 203.— AUS. 

•o. Regulation by constable — Action 
against constable for negligence — Con- 
tributory negligence .] — Dangerfikld v. 
8mith, [1934] 1 W. W. R. 577 ; 2 

D. L. h. 505 ; 48 B. 0. R. 125.— CAN. 

PART I. SECT. 2, SUB-SECT. 1. 

• L .] — Wimble F. T. & Co. v. 

Guillemer. [19281 S. R. Q. 20; 22 
Q. J. P. R. 38.— AUS. 

• U. .] — When two vehicles 

approach one another at an inter- 
section the driver of the vehicle on the 
left ta under a duty to permit the other 
vehicle to pass over the intersection 
first, & if a person is injured because 
of the failure of the driver on the left 
to observe this rule there is evidence 
of negligence on the part of said driver. 
& the burden ia cast upon him to show 
that under all the ciroumstanoes he 
was not negligent. — M ess v. Oalver, 
[1929] 3 D. L. P. 684 ; 2 W. W. R. 
442 ; 23 8. L. R. 505.— CAN. 

• lii. .] — Lloyd v. Hannafin 

ri931] 1 W. W. R. 415 ; 2 D. L. R. 
1000 ; 43 B. C. R. 401.— CAN. 

• If. Validity of municipal bye • 

ioie.)— A regulation as to the right of 
way of vehicles at street intersections 
is a rule of the road within the meaning 
of a statute which empowers a munici- 
pality to regulate traffic, but limits this 
power to regulations other than rules 
of the road. Therefore a municipal 
bye-law which lays down a rule as to 
the right of way which is in oonflict 
with the rule established by a statute 
applicable to the municipality is ultra 
wes. — Pipe v. Holliday, [1930] 1 
W. W. H. 225 ; 2 D. L. B. 73 ; 42 
B. a R. 930.— CAM. 


e v. .] — 77 eld : the fact, that the 

car to the left is within the inter- 
section before the car to the right enters 
it does not displace the latter's right 
to have the right of way. On the con- 
trary, in an action resulting from a 
collision within an Intersection the 
first question to be answered is : Why 
did not the driver to the left give way 
& keep out of the danger zono I — 
Kennedy Lumber Co., Ltd. v. 
Porter, [1932] 1 W. W. R. 230.— CAN. 


e vi. .] — With respect to 

motorists approaching an intersection 
from different directions the fact that 
the one on the left has been the first 
to reach or even enter upon the inter- 
section does not render tne rule of the 
road inoperative. — H all v. Tinok, 
11932] 3 W. W. R. 104.— CAN. 


e vii. Effect of traffic lights.] — 

In Winnipeg at street intersections 
where traffic lights are in operation a 
motorist approaching an intersection 
when the green light is facing him 
has the right of way over a motorist 
who, after coming: from the opposite 
direction, has made a left-hand turn 
within the Intersection.— Fann e. 
Winnipeg Electric Co., [1933] 2 
W. W. R. 577 ; 3 D. L. R. 801 ; 41 
Man. L. R. 388.— CAN. 

• viii. .]— Rahal v. Burnett 

(1931), 45 B. C, R. 122.— CAN. 

• ix. . ] — Motorists who make left 

turns across opposing traffic, whether 
they have the right of way or not, 
must keep in mind sect. 40 (1) of 
Highway Traffic Act, 1930.— Rye v. 
Nabh-Siminoton Co., Ltd., 11934] 
1 W. W. R. 629 ; 2 D. L. R. 804 ; 42 
Man. L. R. 251.— CAN. 


• x. .] — In every cross road 

collision between two motor vehicles 
where the streets are of equal import- 
ance, the burden which pltf. undertakes 
of proving that deft, ’s negligence is the 


<17 


proximate cause of the accident, is in 
practice bo heavy that it is seldom, if 
ever, discharged. — M urray v. Britz 
(1933), N. L. H. 352.— S. AF. 


e xi. .] — Reed v. Lawson 

Givens, T1934] 1 W.‘ W. R. 405 ; 
D. L. R. 564 ; 48 B. 0. R. 103.— CAN. 


& 
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e xil. .] — Henderson v. Dosse 

(1932), 46 B. C. R. 401 —CAN. 

e xlii. J — Reid : the word 

“ intersection ” must be construed in 
its ordinary natural meaning, & is not 
intended to apply only where two 
streets cross at right angles. — R ichard- 
son v . Collins, [1932] W. A. L. R. 
101.— AUS. 


• xlv. .] — Littlewood v. 

Walker, [1935] 1 W. W. R. 576.— 

CAN. 

• xv. .] — The act of turning 

across the line of oncoming traffic is 
one that involves a duty of care, which 
is not neoossarilv dlschaigod by giving 
the conventional signal of the intention 
to turn. The public safety ia best con- 
served by imposing upon every vehicle 
the duty of observing the precautions 
appropriate to its own situation. If 
undue stress is laid upon any particular 
circumstance there must always bo 
some tendency for the other vehicle 
to consider itself absolved from the 
full duty of care appropriate to the 
particular situation. In default of 
anything that brings or ought to bring 
to the Knowledge of the driver of a 
vehicle that another person la acting 
or likolv to act without a reasonable 
regard lor his own safety, the driver 
of every vehiolo may be excused for 
acting upon the assumption that other 
people will act reasonably. The act 
of passing at an important intersection 
involves a degree of care which is at 
least equal to that required of the 
driver who turns out of a road.— 
Kleeman v. Walker, [1984] S. A. 
8. R. 199.— AUS. 



Cases 5d — 5e. 


English and Empiee Digest Supplement, 


Bd. Direction by constable to keep to line of 
traffic — Failure to comply.] — An information 
charged a deft, that he “ did unlawfully 
fail ,r to make a motor car keep to a particular 
line of traffic when directed to do so by a 
police constable, contrary to Road Traffic 
Act, 1930 (c. 43), s. 49. That sect, renders it 
an offence if any person driving or propelling 
a vehicle “ neglects or refuses ” to make it 
keep to a particular line of traffic, when so 
directed. The justices convicted deft. : — 


Held : the information properly disclosed 
the offence charged & was not calculated to 
mislead the deft. Accordingly, both informa- 
tion & conviction were good. — Pontin vZ 
Price (1933), 150 L. T. 177 ; 97 J. P. 315 ; 
31 L. G. R. 375 ; 30 Cox, C. C. 44, D. 0. 

5e. Traffic sign — “ Stop, Road Traffic Officer 

Validity.] — By an information preferred by 
an inspector of weights & measures of the 
Buckingham County Council — a person duly 
authorised to weigh motor vehicles for the 


• xvi. .] — Pltf.'s motor car, 

travelling at a reasonable speed, was 
halfway across an intersection when it 
was struck hy a vehicle approaching 
from its right which was travelling at 
an excessive speed. The magistrate 
found that the real cause of the accident 
was the negligence of deft, in going 
across the intersection at too groat a 
pace when the other vehicle was 
already there & crossing : — Held : the 
magistrate’s decision was correct. — 
Hurdle v. O’Gallaqhan, [193C] W. A. 

L. R. 3.— AUS. 

6 xvii. .] — Where one street 

meets another & does not continue 
beyond It, but makes, at the place of 
meeting a T-shaped formation, there 
is an intersection within the meaning 
of reg. 67 of the Regulations made 
under Motor Traffic Act, 1909. — 
Summers v. O’Neill (1936), 53 N. S. 
W. W. N. 226. — AUS. 

a xvlii. .] — Undor Nova Scotia 

Motor Vehicle Act, 1932, the driver 
first entering an intersection has no 
right of way, & is under no duty to 
look up & down the intersecting street 
for other vehicles. — Crowell v. Wil- 
liams, [1937J 2 J). L. R. 619; 11 

M. P. R. 454. — CAN. 

. e xlx. .] — A motorist who enters 

upon a street Intersection without 
having looked at all to his left Is not 
nooessarily guilty of negligence. A 
motorist should novor enter an inter- 
section at a speed greater than iH 
reasonable In the circumstances. — 
Vauuhan v . Page, [19381 N. Z. L. R, 
461 ; 14 N. Z. L. J. 192.— N. Z. 

e xx. .] — Failure of the driver 

on the loft to yield the right of way ut 
an intersection is negligence Sc the 
onus is ou him to show ho was not 
negligent. — T hompson v. McCaig, 
[19381 3 D. L. R. 487.— CAN. 

• xxi. .] — If there is one rule 

more than another that it is necessary 
to lay down for the practical conduct 
of traffic, it is that it is the business of 
those who are about to enter a main 
road from a side street to look when 
they enter, & to do so with a reasonable 
regard for the traffic on the main road. 
The duty of care is a fortiori where the 
main road carries a tramline. — 
Municipal Tramways Trust v. 
Thomas (1937), S. A. S. R. 514,— AUS. 

e xxii. .] — Negligence in making 

left turn into intorsootlou. — Muffitt 
v. Fleming, [1938] 3 D. L. R. 84 ; 
O. R. 358.—* CAN. 

• xxiii. .] — Sinco sect. 47 a of the 

Vehicles & Highway Traffic Act, 1924, 
provides, not only that a vehicle about 
to enter upon a main provincial high- 
way shall be brought to a stop, but that, 
it shall not enter thereupon until the 
conditions of trafflo on such highway 
are such that the vehicle can outer 
upon such highway with safety,” it 
follows that where the statute is 
obeyed no collision at the intersection 
with a vehicle on the main highway 
can possibly take placo, &, therefore, 
the driver of the vehicle which has 
onterod upon the main highway from 
another road cannot, in tlio case of 
such a collision, set up contributory 
negligence on the part of the driver on 
the main highway. — Arc and t>. Kaup, 
[1939] 1 W. W. R. 81 ; 8 F. L. J. (Can.) 
250.— CAN. 


m i. .] — It is the duty of 

traffic on a side road to give way to 
that on the main road, but the traffic 
.on the main road is not entitled to 
continue its course & speed without 
regard to traffic from the side roods. ~ 
Rennie v. Fremantle Municipal 
Tramways & Electric Light Board 
(1927), 29 W. A. L. R. 130.— AUS. 

m ii. .] — Burns Sc Co., 

Ltd. v. Corry, [1928] 1 W. W. R. 889 ; 
sub nom. Burns & Co. ». Carlton 
Hotel, [1028] 2 D. L. R. 845.— CAN. 

m iii. .J — The foot that the 

driver of a motor ear has the right of 
way with respect to the driver of a car 
on an intersectihg street does not 
entitle him to recover for damage 
resulting from a oollision whore the real 
cause of the damage was the excessive 
speed of his ear Sc. his failure to take 
precautions to avoid the collision. — 
Radio Taxicab Co., Ltd. v. Aver- 
n a ok, [1928] 1 W. W. It. 685.— CAN. 


m iv. .) — Hornby v. 

Paterson (B. C.), [1930] 1 D. L. R. 
86; [1929] 3 W. W. R. 276; 41 

B. C. It. 548 —CAN. 


m v. .] — Paul v. Pines, 

H929J 3 D. L. It. 617 ; 3 W. W. R. 
287 ; 41 B. C. R. 49.— CAN. 


m vi. .] — Although it is 

the duty of the driver of a motor vohicle 
entering a main road from a private 
road or cross road to proceed with the 
greatest caution, it does not follow 
that a driver on the main road is 
relieved from responsibility ; ho is 
not entitled to rely on the driver on 
the private road stopping & allowing 
him to pass, but he must watch the 
vehicle on the private road & take the 
steps necessary to avoid a collision if 
the driver on the private road does not 
givo way. — C urrie v. Milne <Kr Milne, 
[1930] 2 W. W. R. 159; 3 D. L. R. 
995 ; 24 S. L. R. 437 — CAN. 

m vii. .]— Hollis v. Kirk- 

patrick (1930), 2 M. P. R. 418.— CAN. 

m viii. .] — Observations 

on the duties of drivers of vehicles 
approaching an intersection. — L yall 
v. McAlinden, [1930] W. A. L. R. 113. 
—AUS. 

m ix. — .1 — Where two motor 

cars are approaching an intersection & 
the one on the left of the other makes 
a substantial entry thereon before the 
latter, the right of way which the 
latter would otherwise have had is 
displaced. — Chambers, Clark & 
Crightqn v. Sampson, [1931] 2 

W. W. R. 251 ; 3 D. L. R. 206 ; 44 
B. C. R. 134.— CAN. 

m x. .] — In an action re- 

sulting from a collision of motor cars 
at a street intersection the driver at 
the left does not satisfy the onus of 
proving that in entering upon the 
intersection he was acting with reason- 
able care merely by establishing the 
fact that his car was within the inter- 
section before the oar to his right 
entered it. Ho must show that he 
had reached the intersecting street 
substantially ahead of the car having 
the right or way & that the way ap- 
peared to be clear ; or, In other words, 
he must show that he had made a 
reasonable as well as a substantial 
prior entry upon the intersection, that 
is, had exercised reasonable care In 
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entering upon, as well as continuing 
the crossing of, the intersection. A 
driver of a motor car must exercise 
reasonable care not only when enter- 
ing upon an Intersection hut also while 
crossing it. Although tho driver 
coming from the right has by statute 
& bye-law the right of way at an inter- 
section, yet where a vohicle at his left 
has reached the intersecting street sub- 
stantially ahead of him the driver at 
the left is not obliged to wait upon 
the other if the way appears to bo 
clear. A driver who has oeased to go 
forward at a “ stop sign ” long enough 
for him to make, & has made, the 
necessary observations as to all the 
then existing relevant circumstances 
on the “ through highway ” & else- 
where around him, has come to a “ full 
stop ” according to the requirements 
of a bye-law requiring him to do so ; 
but, nevertheless, tho question of his 
right to proceed is left to be deter- 
mii ed according to tlje then existing 
circumstances. — H aines & Haines v. 
Williams, Williams & Williams v. 
Haines, [1933] 1 W. W. R. 478 — CAN. 

m xi. .] — McLeod & 

McLeod v. Consterdine, [1934] 1 
W. W. R. 19.— CAN. 

m xii. .] — Wills v. Swartz 

Bros., Ltd. & Hudson, [1935] 
S. O. R. 628 ; 3 D. L. R. 277 ; 5 
F. L. J. (Can.) 243.— CAN. 

m xiii. .] — Mitchell v. 

Adlam, [1935] 2 W. W. R. 613.— CAN. 

m xiv. .1 — An action for 

damages resulting from a motor-car 
collision at a street intersection. Pltf. 
was on deft.'s right, but when pltf. 
reached the Intersection deft, was well 
within it & gave no indication of In- 
tending to stop. The intersection was 
on a wide street divided bv street car 
tracks into thoroughfares for one-way 
traffic & declared by bye-law to be an 
arterial highway. By usage & neces- 
sity tho statutory definition of “ inter- 
section ” was not, in fact, applied to 
the whole intersection as so defined but 
to each of the two squares comprising 
it. When pltf., who was on the arterial 
highway, reached the Intersection 
deft.’s car was between the two lines 
of streot-oar track & pltf. continued 
on his way on the assumption that 
deft, had seen him & would stop : — 
Held : the action failed because of 
pltf.’s improper insistence on the right 
of way. — Franklin v. Geddes, [19351 
1 W. W. R. 580 ; 2 D. L. R. 720 ; 43 
Man. L. R. 92.— CAN. 

m xv. .] — Where the driver 

of a motor car approaching an inter- 
section had the right of way over a 
car which he saw to be about 125 feet 
to the left of the intersection : — Held : 
he was entitled to assume that the 
driver of that other car would respect 
his right of way & permit him to cross, 
unless he observed or should, hy 
reasonable care, have observed from 
the speed of that oar or manner in 
which it was being driven or other 
circumstances that Its driver was not 
likely to be willing or able to bring that 
oar under control so as to make it safe 
for him to act on that assumption. — 
Groh e. Ritter, (19351 2 W. W. R. 
472 ; 4 D. L. R. 243 ; 50 B. C. R. 129. 
CAN. 



VoL XTiTT, — Street and Aerial Traffic. Cases 5e— 18. 


purposes of sect. 27 of Road Traffic Act, 
1930 (c. 43) — a cartage co. was charged with 
“ unlawfully aiding, abetting, counselling & 
procuring 99 a driver of one of its motor 
vehicles “ to fail to conform to the indication 
given by a traffic sign . . . for regulating the 
movement of traffic ” authorised by the 
Minister of Transport, pursuant to sect. 48 
of Road Traffic Act, 1930 (c. 43), as amended 
by the Road Traffic Act, 1934 (c. 50). By a 
second information the driver was charged 
with failing to conform to the indication 
given by the said sign. The sign consisted 
of a portable revolving board, bearing on one 
side the words “ Stop, Road Traffic Officer, 
Bucks C. C.,” &, as found by the justices, 
conformed in all material respects to the 
authorisation & directions of the Minister 
of Transport. On appeals by defts. from 
the decisions of the justices it was contended 
that the device in question was not a traffic 
sign within the meaning of sects. 48 & 49 


of the Act of 1930 ; that the purported 
authorisation of the said device by the 
Minister was ultra vires ; & that the road 
traffic officer had no authority or right in 
law to stop a motor vehicle travelling on 
the road : — Held : the said device was a 
sign for regulating the movement of traffic 
within the meaning of sects. 48 & 49 of the 
Act of 1930 ; the stopping of a vehicle was 
the regulating of its movements within the 
meaning of those sects. ; & the authorisation 
by the Minister was therefore intra vires his 
powers, & the appeals must be dismissed. — 
Langley Cartage Co., Ltd. v. Jenks, 
Adams v. Jenks, [1937] 2 K. B. 382 ; [1937] 
2 All E. R. 525 ; 100 L. J. K. B. 559 ; 166 
L. T. 529 ; 101 J. P. 393 ; 63 T. L. R. 654 ; 
81 Sol. Jo. 399 ; 35 L. G. R. 246 ; 30 Cox, 
C. C. 585. 

18. After this case add : — 

.]— See, now , Road Traffic Act, 1930 

(c. 43), s. 49. 


m xvl. .1 — It is the duty 

of the driver of a motor-vehicle, who 
Intends to alter his course & go down 
an Intersecting street, beforo turning 
to his right across the line of route of 
a vehicle within a short distance & 
approaching along the street from 
which the turn is being made, to stop 
until the approaching vehicle has 
crossed his line of route, unless he is 
satisfied that the driver of the 
approaching vehicle has seen & 
appreciated his signal of intention to 
make the turn. — Commerer v. Strat- 
ford Carrying Co., Ltd., [1934] 
N. Z. L. R. 551 ; G. L. R. 485.— N.Z. 

m xvii. .] — Although it is 

the duty of the driver of a vehicle, 
when approaching an intersection, to 
give way to traffic on his right, there 
is a stage when that duty is qualified 
by the duty of traffic coming from the 
right to take care in crossing an inter- 
section. As a general rule if the driver 
of a motor car has already entered an 
intersection he is entitled to proceed in 
front of traffic on the right which has 
not yet reached the boundary of the 
intersection. — De arden v. Ltlley- 
MAN, [1935J W. A. L. R. 3.— A US. 

m xviii. .] — In an action 

resulting from a collision of motor cars 
at an intersection : — Held : the ac- 
cident was due solely to the negligence 
of deft., who was on the right of pltf., 
in not keeping a proper lookout 8c in 
not giving pltf. the right of way which 
he had obtained. Pltf., after coming 
to a full stop at the stop sign, looked 
both to the right & left, &, having 
concluded that there was no danger 
of collision, proceeded to cross, deft.’s 
car being then at least 250 feet away 
from the intersection & going about 
30 miles an hour : — Held : therefore, 
he was justified in proceeding & bad 
displaced deft.'s right of way. It 
could not be said that deft.’s car was 
going at an obviously high or dangerous 
rate of speed, & that pltf. was negligent 
in crossing ahead of a “ speed maniac.” 
— Welch & Downif. v. Grant, [1936] 
1 W. W. R. 312 ; 50 B. C. R. 385.— 
GAN. 

m xix. .] — Royal Trust 

Co. v, Toronto Transportation 
Commission, [1935] S. C. R. 671 ; 3 
D. L. R. 420.— CAN. 

m xx. .1 — Where a road 

allowance has not been graded but 
there Is a used trail thereon which 
at an intersection with a graded road 
cuts the corner sharply to the left a 
driver of a motor car on making that 
turn is not required to risk the hidden 
dangers Involved in driving to the right 
of the trail, except to turn out to pass 
traffic, but he is under the duty of 


approaching the intersection with care, 
having his car under control & being 
ready to act in case of emergency. — 
WOLOWIDNYK V. SWIDESKIK, [1930] 1 
W. W. R. 141.— CAN. 


m xxi. .] — In an action for 

damages resulting from a collision 
between an automobile & a street car : 
— Held : the driver of the automobile 
was negligent in not looking to her 
right aftor entering the intersection, 
regardless of whether It was true, as she 
stated, that she had stopped at the 
stop sign & then proceeded slowly or 
wheths: the facts were, as stated by 
passengers on the street car, that she 
did not stop at the sign & entered the 
Intersection rapidly. The fact that 
tho motor-man did not see the auto- 
mobile sooner & in time to avoid tho 
accident was not, under the circum- 
stances, negligence on his part. Tho 
collision was due wholly to the negli- 
gence of the driver of the automobile. — 
Munton v. Edmonton & Findley, 
[1930] 2 W. W. R. 481.— CAN. 


m xxil. Held : the right 

conferred on the motor car to the right 
& the duty imposed ou the car at the 
left is not one to bo lost on a split 
second. — R obert Simpson Western, 
Ltd. v. Goldman & Goldman, [1936J 
3 W. W. R. 429.— CAN. 


m xxill. .] — Although where 

two cars approach an Intersection the 
driver of tho one on the right of the 
other is given by statute the right of 
way he is nevertheless under the duty 
of exercising reasonable care to avoid a 
collision with tho car on bis left. — 
Mann v. Strugnkll &: Johnston, 
[1937] 1 W. W. R. 739.— CAN. 

m xxiv. .] — Evans v. 

Dann, [1937] 3 W. W. R. 610.— CAN. 

m xxv. .] — Rubinstein v. 

Malkin, [1937] 3 W. W. R. 529 ; 4 
D. L. R. 797. — CAN. 


m xxvi. .] — Tho statutory 

right of wav at an intersection cannot 
be exercised with impunity when the 
driver of a car knows, or ought to 
have known, that someone else is in a 
position of danger. — Carter v. Wil- 
son, [1937] 3 D. L. R. 92 ; O. R. 499.— 
CAN. 


m xxvii. .] — Though, where 

two motor vehicles are approaching an 
intersection at approximately tho same 
time, the driver on the right is given 
the right of way by statute. It still 
remains his duty to exercise reasonable 
care to avoid a collision with vehicles 
approaching on his left. He Is still 
bound to look to the left as well as 
to the right for approaching vehicles. 
Thus the question of liability for a 
collision becomes in most cases one as 
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to the negligence of tho respective 
parties, in othor words, a question of 
fact rather than of law. — Heard v. 
John Erzingkr, Ltd., [1938] 1 

W. W. R. 725 ; 2 D. L. R. 655.— CAN. 


m xxvlii . .]— Held: if a 

collision occurs as the result of a failure 
of the driver on tho loft to yield tho 
right of way the burden is upon him 
to show that undor tho circumstances 
he was not negligent, or that notwith- 
standing hifi negligence tho driver on 
his right could, by the exorcise of 
reasonable care, have avoided tho con* 
sequences of tho failure to observe his 
statutory duty. — Thompson v. MoOaig, 
[1938J 2 W. W. R, 15, -CAN. 

m xxix. — - -.] — A motorist who 

has stopped his car at a street inter- 
section when tho traffic -control lights 
are against him is undor tho duU of 
seeing that the way is clear before 
proceeding aftor the lights change ; 
Le ., ho must make sure there is no 
pedestrian on the crossing with whom 
his car may collide if he proceeds, or 
he must proceed at such snood that 
tie (*an stop bis car at once if there is 
the dunger of IiIh running Into anyone. 
The pedestiian herein wno was struck 
by deft.’s car at such a crossing was 
held not contributory negligent ; he 
was, under the circumstances, entitled 
to assume that deft, saw him & would 
permit him to complete his crossing of 
tho street. — M orhek v. Parker, [1938] 
3 W. W. R. 570 ; 8 F. L. J. (Can). 
179.— CAN. 


m xxx. .] The negligence 

of deft. W. in ignoring a “ stop sign ” 
& driving onto tho intei-sect Jug street 
without keeping a proper look-out held 
to render him solely liable for tho 
automobile collision in question herein 
in which pltf. who was a passenger in 
deft. G.’s car was seriously injured. 
— Howell v. Wallace & Green, 
[1939] 1 W. W. R. 177 ; 1 D. L. R. 
802.— CAN. 


m xxxi. In a collision at an 

intersection tho driver who merely 
looks at the stop sign & does not 
look again is solely to blame.— 
Ferguhon v. Pettipas, [1939] 1 

D. L. R. 295 ; 13 M. P. R. 440.— CAN. 


m xxxii. .] — In an action 

resulting from an automobile collision 
at a street intersection : Held : since 


{ >ltf/s ear, on the left, was well into the 
ntcrsection before deft.’s car, on tho 
right, approached, the cars did not 
come to the intersection “ at approx! • 
mately the same time,” &, therefore, 
deft, did not have the right of whi 
provided for by sect. 34 (1) of Highway 
Traffic Act, 1930. — Easte v. YlNu, 
[1938] 3 W. W. R. 29 ; 3 D. L. R. 804. 
—CAN. 
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28a. Although thereby Impossible to 

observe time schedule.] — Pltf., a woman aged 
sixty-nine, while crossing the road, was 
injured by an omnibus driven by a servant 
of deft, corpn. It was proved that the 
driver saw pltf. at a time when he could 
have avoided the accident, but did not know 
whether pltf. was young <fc active or rather 
elderly & slow : — Held : as the driver could 


have avoided the accident, he was negligent, 
although so to find was to impose upon the 
driver a standard of care & skill which it 
was impossible to reconcile with the proper 
discharge of his duty as a driver of a public 
vehicle — namely, his duty to keep to a 
reasonable time schedule. — Daly v. Liver- 
pool Oorpn., [1939] 2 All E. R. 142. 


m radii. — - — . ]— The fact that 

a motorist is on the right of another 
car wh$n they are approaching an 
intersection & therefore has the right 
of way docs not relieve him of the 
obligation to use due care under the 
circumstances. — Cornish v. Reid & 
Clunks, [1U3UJ 2 W. W. R. 133.— CAN. 

m xxxiv. .] — Popasctjl v. 

Quale & Edwards, [1938] 3 W. W. R. 
515. — CAN. 

m xxxv. .] — Call v. Smith 

& Helloes, [ 19381 3 W. W. R. 539 ; 
4 I). L. H. 789 ; 8 F. L. J. (Can.) 133.— 

CAN. 

n I. Traveller on cross road 

reaching intersection first.) — The more 
fact that the traveller holding the 
servient position roaches the limit of 
intersection first, while relevant evi- 
dence, does not of Itself give him the 
right of way. — Sands v. Greer, 11930] 
3 1). L. R. 67 ; 65 O. L. R. 169.— CAN. 

**6ro«s negligence.’*] — See Negli- 
gence, Part 1, Sect. 1, Sub-soct. 2, ante. 


PART I. SECT. 2, SUB-SECT. 3. 


19 I, No other traffic on road.) — Not- 
withstanding Highway Traffic Act, 
1930, requiring vehicles to travel on 
.he right-hand side of the road, the 
urivor of a vehicle may travel on any 
part of a road so long as there is no 
other traffic in the neighbourhood. — 
Bell v. Hutchings. [1931] 2 W. W. R. 
488 ; revsd. on other grounds, [19321 1 
W. W. R. 49 ; 1 D. L. R. 468.— CAN. 


ex. Vehicles crossing. In an action 
resulting from a collision between 
pltf. ’s motor cycle & deft.’s auto- 
mobile : — Held : the cause of the 
accident was deft.’e negligence in 
driving his car across tho street in face 
of the oncoming motor cycle, which ho 
admitted be saw : & there was no 

contributory negligence. Tho pro- 
vision in sect. 47 of Vehicles & High- 
way Traffio Aot, 1924, that a driver 
meeting another vehicle upon the high- 
way must keep to the right : — Held : 
not to apply to pltf. in the circum- 
stances slnoe deft.'s automobile was 
not meeting pltf.’B motor cycle but 
was crossing in front of it. — Battagin 
v. Bird, [1937] 1 W. W. R. 719 ; affd., 
H937] 2 W. W. R. 365 ; 3 D. L. R. 412 ; 
7 F. L. J. (Can.) 67 ; affd.. [1938] S. C. R. 
70 ; 2 J). h. R. 751.- CAN. 


PART I. SECT. 2, SUB-SECT, 4. 

■b. General rule.) — Drivers of 
vehicles on highw ys cannot be re- 
quired to regulate their driving as if 
in constant fear that other drivers 
who are under observation, & ap- 
parently acting reasonably & properly, 
may possibly act at a critical moment 
in disregard of their own, as well as 
others, safety. — Cold well v. Muni- 
cipal Tramways Trust, [1929] S. A. 
S. R. 88.— ADS. 

sc. .}— *-The rules to be observed 

by a careful motorist are not limited 
to those laid down by the Motor 
Vehicle Act. — Berry v. Richard 
(1932), 5 M.P.R. 68.— CAN. 

26 lii. J — The driver of a 

motor car is usually able, & is expected, 
to keep a look out for vehicles & 
pedestrians crossing his path upon their 
lawful occasions, & to warn them if 
they appear to be unaware of his 
approach. — Mathews v. Ward, [19301 
B. A. S. R. 286.— AUS. 


26 iv. The infant pltf. 

while walking or ninning easterly on 
the right-hand side of a road was hit 
by deft.’s automobile which waB pro- 
ceeding westerly on the left-hand side 
of the road. It was found that If 
deft, had been exercising reasonable 
care he would not have run into pltf. : — 
Held : deft, was liable. — Saywell v . 
Saywell & Sills, [1939] 2 W. W. R. 
105.— CAN. 

k i. Duty to slow up at inter - 

section.) — A pedestrian crossing at an 
intersection has a right to assume that 
anyone who may come up to the 
crossing she has already entered will 
exercise care by reducing his speed, or 
stopping. — A lter v. Solo way, [1931] 

2 D. L. R. 328 ; 66 0 ; L. R. CIO.— CAN. 

k 11. Pedestrian walking in same 

direction.) — The fact that a motorist 
sounds his horn onoe or oftener on 
seeing a pedestrian on the road ahead 
of him & walking in the same direction 
does not justify him in driving on 
without taking due care according 
to the circumstances. If he perceives 
that the pedestrian is not heeding the 
horn it is his duty to bring his car 
under such control, even to the extent 
of coming to a full stop, that he will 
be able to guard against an accident 
should the pedestrian suddenly swerve 
in his course so as to come in front of 
tho car. — Wood v. Powell, [1932] 

3 W. W. R. 100.— CAN. 

k iii. .] — When the driver 

of a motor car perceives that a pedes- 
trian is not heeding the horn & is not 
aware of the car’s approach ho should 
bring his ecu* under control & if neces- 
sary stop it. If he first blows his horn 
when so close to the pedestrian as to 
alarm him he should take care to have 
his car under sufficient control to be 
prepared for any emergency resulting 
from the pedestrian’s alarm.— M ala w- 
rei v. Walton, [1932] 3 W. W. R. 
330.— CAN. 

k lv. Pedestrian hoarding street 

car.} — A pedestrian stepping from a 
sidewalk at a street intersection with 
the object of boarding a street car has 
a right to expect that the driver of an 
approaching automobile then Borne 
dlstanoe away will see him & not 
come too close to the crossing for 
safety ; & that the driver will slack n 
his speed & have his car under such 
control that It can be stopped almost 
Instantly. — J ames & James t>. Pieol, 
[1932] 3 W. W. R. 365.— CAN. 

k v . Pedestrian alighting from 

street car .) — The effect of seot. 11 of 
Motor-vehicle Act, R. S. B. C., 1924, 
which provides that an automobile 
must stop behind a street car when 
that street car is halted & discharging 
passengers & must remain stopped 
until the passengers get to the curb 
or are otherwise in safety, is that the 
onus is placed on a motorist to watch 
passengers getting off street oars Sc 
make sure before proceeding that they 
have reached the curb or else that 
they are in safety, as. e.g. if they 
clearly intimate that they intend to 
remain in the safety zone until the 
automobile has passed. This pro- 
vision of said Aot cannot be altered by 
any city bye-law so as to affect civil 
rights defined by the Act. — Mac- 
Donald v. Bailey, [19341 1 W. W. R. 
342. — CAN. 

k vi. .] — RollanD v. War- 
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SABA, [1937] 2 W. W. R. 706; 45 Man. 
L. R. 241.— CAN. 

k vii. Motorist driving on wrong 

side — Overtaken by another car .) — 
Even though there be no provision by 
Btatute or bye-law forbidding a motorist 
to travel on the left part of the right- 
hand side of a street, nevertheless, 
since the fact that a motorist occupies 
that position virtually compels another 
driver overtaking him to do bo on bis 
right, he is bound to use a particularly 
high degree of care as soon as he 
realises that the other car is ooming 
up to him. Moreover, such an emer- 
gency 1b expressly provided for by 
sect. 37 (4) of Highway Traffic Act, 
1930, which says that if the driver of 
an overtaken vehicle finds it lm- 

E raeticable to give way to the right, 
e shall immediately stop. — H rabeo 
v. Lucid, [1933] 2 W. W. R. 636 : 4 
D. L. R. 452 ; 41 Man. L. R. 383.— 
CAN. 

k vill. Contributory negligence of 

pedestrian.) — Pltf. when walking across 
a street between intersections about 
4.30 a.m. dn Jan. 1, in cyder to get to 
bis parked motor car, saw deft/s car 
approaching on his left about 225 feet 
away. He continued to walk until 
when about three feet from his car he 
stopped for about two seconds to see 
what the driver of a car parked to his 
right, the self-starter of which was 
working, intended to do. He was 
struok by deft.’s car. Deft, did not 
soo pltf., but bo was seen by a pas- 
senger in deft.’s car, when It was 150 
to 160 feet away. She said pltf. would 
not have been struck had he not taken 
a step back ; & pltf. admitted that if 
be had looked again he could have 
avoided the accident by taking one 
step : — Held : deft, was negligent in 
not seeing pltf. ; & deft, was con- 

trlbutorily negligent in not looking to 
bis left when he stopped ; his degree 
of the total fault was 25 per cent. — 
Dixon v. Sinclair, [1936] 3 W. W. R. 
527.— CAN. 

k ix. Driving within safety none.) 

— Driving within a safety zone, con- 
trary to Highway Traffic Act, is negli- 
gence, Sc the driver will be liable to a 
pedestrian injured by tho car. — 
Hanson v. Lowe, [1937] 3 D. L. R. 
590 ; 45 Man. L. R. 341.— CAN. 

30 Ui. Observance of rule of 

road not sufficient.) — Acorn v. Mac- 
Donald (P. E. I.), [1929] 3 D. L. R. 
173— CAN. 


o 1. .] — Held : even if a 

driver has no intimation that a street- 
car ahead of him is about to stop until 
he Is within ten feet from it, he is 
nevertheless hound to stop his oar as 
quickly as possible as sdon as he 
becomes aware that the street-oar is 
about to stop for the purpose of taking 
on or letting off passengers. — Katz v. 
Consolidated Motors, Ltd., Sc 
Thomson, [1930] 1 W. W. R. 305 : 2 
D. L. R. 241 ; 42 B. O. R. 214.— CAN. 


sc. When accident occurs — Duty to 
stop — Extent op duty.) — Under Motor 
Vehicles Aot, 1921. s. 36, as amended 
by Acts of 1925 St 1927, there is an 
obligation on the driver of a motor 
vehicle to stop when such motor 
vehicle Is oonoerned in any accident 
happening on any road or street: — 
Hda : the obligation to " stop M must 
be understood in the light of the 
circumstances in each case, & a 



VoL XLH— Street and Aerial TrafBe. Case 31a. 


31a. Duty to halt at major road.] — A motorist was 
approaching certain cross-roads when he 
passed a road sign which read : “ Halt at 
major road ahead.” The word “ Halt ” 
was in large letters fitted with reflecting 
lenses, the other words being in small letters 
without reflecting lenses. It was dark at the 
material time & the motorist could reasonably 
see only the word “ Halt,” He had, how- 
ever, passed the sign previously in daylight. 
The motorist halted at the sign & then slowly 


approached & turned into the major road. 
The construction of the sign conformed with 
the directions for such signs in the regulations 
& orders issued by the Minister of Transport : 
— Held : the motorist failed to conform to the 
indication given by the sign & thereby com- 
mitted an offence against the Boad Traffic 
Act, 1930 (c. 43), s. 49 (6). — Brooks v. 
Jefferies, [1936] 3 All E. R. 232 ; 58 
T. L. R. 34 ; 80 Sol. Jo. 866, D. C. 


Car approaching inter - 
ct of bright headlights .) — 


reasonable interpretation of the obliga- 
tion was that the motor vehicle most 
be brought to rest within snoh a 
distance Sc period of time as is reason- 
able in all the circumstances, including 
those peculiar to the driver, such as 
bis power or loss of self-control. — 
Minervini v . Wajlsh. 11928] S. A. S. R. 
286.— AUS. 

id. Duty to report to police 

station.] — In rule 32 of the rules 
framed by the United Provinces Govt, 
under Motor Vehicles Act, 1914, the 
words “ if any person is Injured ” 
govern the whole of the clause ; the 
duty of reporting an accident at tho 
nearest police station arises, therefore, 
only if any person Is injurod. — R. v. 
Mansa Singh (1929), I. L. It. 51 All. 
996 —IND. 

■e. Duty to sound horn.) — Under 
p. 40 of the Vehicles & Highways 
Traffic Act, 1924, which provides that 
every motor vehicle shall he equipped 
with a suitable bell, horn, or other 
sufficient mean? of giving warning of 
its approach, but gives no direction as 
to under what circumstances tho horn 
should be sounded or the warning 
given, the necessity for the sounding 
of the horn or the giving of a warning 
Is a matter of discretion on tho part 
of the driver determinable by the 
particular circumstances confronting 
him. — Buss v. Malberg (Alta.), [1930] 
1 D. L. R. 361 ; [19291 3 W. W. R. 
641 ; 24 Alta. L. R. 384 : retrod., 

[1931] 4 D. L. R. 264 ; 8. C. R. 710.— 
CAN. 

sm. Car approaching inter- 

section — Effect of bright headlights .) — 
Having regard to the fact that it was 
late at night Sc that the reflection of the 
powerful headlights of his oar would 
sufficiently serve as a warning of hiB 
approach to the intersection, the driver 
of a car was not negligent in falling to 
blow his horn on approaching the inter- 
section. — Harris v . Smith (1932), 5 
M. P. R. 378.— CAN. 

so. .] — The effect of sub-sect. (3* 

of sect. 37 the Highway Traffic Act* 
1930, is that in closely built-up 
sections of a city the driver of a motor 
vehicle is not obliged to sound his horn 
every time he passes a vehicle. A 
bicyole Is a vehicle within sect. 2 (g) 
of the above Aot. — D yhkach v. 
McAjreavy, [1934] 3 W. W. R. 307.— 
CAN. 

sp. Vehicle approaching bridge.) — A 
person driving a motor car in a oountry 
where the roads are not yet perma- 
nently & smoothly snrfaoed must 
expect to meet varying surface con- 
ditions therein Sc is under the duty 
when approaching a bridge to exerdse 
that reasonable care by which the effect 
of an inequality, if any, between the 
surface of the road St the floor of the 
bridge may be avoided. — B urokss v . 
Hodginson (Alta.), [1929] 3 D. L. R. 
133 ; 2 W. W. R. 21.— CAN. 

»q. Vehicle driving into dark area .) — 
There is a duty on the driver of an 
automobile in driving from a well- 
lighted area into a darkened area to 
take In c r eased precautions, com- 
mensurate with the darkness, against 
possible dangers lurking therein. — 
Owens v. Cranston (Man.), [1929 J 4 
D. UR. 1072; 1 W. W. R. 498.— CAN. 

st. Duty to move seasonably lo right 


of road .) — In an action for damages 
resulting from a collision between a 
bicycle which pltf. was riding & an 
automobile driven by deft. H. : — 
Held : the cause of the accident was 
the fact that deft, did not “ season- 
ably ” move his oar to the right of the 
centre lino of tho highway ; under the 
circumstances pltf. when faced with 
the oncoming car was not negligent in 
turning his bicycle to his left when he 
saw deft, was not moving his car to 
his right. — H arris v . Howes & 
Chemical Distributors, Ltd., [1929] 

4 D. L. R. 1066 ; 1 W. W. R. 217 ; 23 
S. L. R. 306.— CAN. 

•w. .] — A driver of a vehicle 

may lawfully travel upon any portion 
of tho highway provided he moves his 
vehicle to the right of the centre line 
of the highway in reasonably sufficient 
time to allow other vehicles free pas- 
sage on tho other half of tho road. — - 
(Jallbkck v. Maxwell, [1938] 1 

W. W. R. 734 ; revsd., [1939] 1 D. L. R. 
9i; [1938] 3 W. W. R. 691.— CAN. 

sf. Duty in case of vehicle driving 
upon private drive opening on busy 
street .) — Coates v . Parker (N. B.), 
[1929] 3 l) L. R. 148.— GAN. 

sg. Driving in high wind .) — The 
standard of skill Sc experience which 
the law requires of the driver of a 
motor car on a highway of varying 
surface resistances & running through 
open & sheltered stretches Is not that 
of a novice ; Sc a person driving a car 
when a normally high wind is blowing 
should be prepared for any normal 
exigencies to which the wind may give 
rise. — Hird v. Milne, [19301 1 
W. W. R. 977 ; 3 D. L. R. 513.— CAN. 

sh. Duties of driver of car to driver of 
horse.} — Pltfs. were proceeding upon 
a highway in a vehlole drawn by a 
horse when deft, in an automobile 
came along behind them & wishing to 
pass them, ran into the horse as it was 
being turned to the left to go Into a | 
lane : — Held : pltf. driving the horse 
had the right to expect that deft, 
would give a signal, as required by 
Highway Traffic Act, s. 38. As no 
signal was given, there was no con- 
tributory negligence on the part of 
pltfs. in not seeing deft. — D k Mott v . 
Clysdale, [1931 J 2 D. L. R. 316; 
O. R. 1.— CAN. 

sk. Effect of automatic signals on 
standard of care .) — The fact that a 
motor oar is brought to a stop at a 
street intersection marked by a " stop ” 
sign does not entitle the driver thereof 
to abandon care upon resuming the 
journey. Care must be exercised at 
all stages, & the first requirement of 
motor-car drivers is to be alert ; to 
keep a sharp look out for possible 
dangers. — Pipe v. Holliday, [19301 
1 W. W. R. 225 ; 2 D. L. R. 73 ; 42 
B. C. R. 230.— CAN. 

si. Turning acres* line of traffic .] — 
Where there are two streams of traffic 
proceeding in opposite directions along 
a road, the driver of a vehicle who 
desires to turn across the line of traffic 
ooming towards him is not bound to 
wait until there are no vehicles travel- 
ling towards him which may be inter- 
fered with by bis vehlole. He is 
entitled to make his turn, but must 
give ample warning of bis intention 
both to vehicles behind him Sc to thoee 
approaching him. Sc must do so at an 
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opportune moment & in a reason- 
able manner. — Milton v. Vacuum Oil 
Co. of South Africa, Ltd., [1932J 
App. D. 197. — S. AF. 

so. Speed in passing vehicle u going 
in opposite direction,") — Sect. 39 (1) of 
Vehicles Aot, R. S. S.. 1930, which 
provides that “ No motor vehicle Bhall 
be driven at a greater speed than 
thirty -five miles per hour when pass- 
ing any motor or other vehicle going 
in tho opposite direction M does not 
apply to the case where the vehicle 
whieh is being passed Is standing still 
on tho road. — McIntosh v. Peter- 
son, [1933] 1 W. W. R. 440 ; affd., 
[1934] 1 D. L. R. 289.— CAN. 

8r. Duty when overtaking.) — A driver 
of a motor oar who attempts to pass 
another vehicle going In the same 
direction assumes a grave responsi- 
bility ; he must observe whether there 
are any vehicles approaching from the 
opposite direction ; if other vehicles 
arc coming he must mako sure of the 
distance these* vehicles are from him & 
see that he has time to pass Sc resume 
his position on the right side of tho 
highway before their arrival ; he must 
also observe the width Sc condition of 
the road Sc any oircumstanoe which 
wouid tend to limit the movements 
of any of the cars ; if the conditions 
are such that he Cannot pass in safety 
it is his duty to drop bock to his 
original position Sc not attempt to pass. 
—Rodgers v . Wainwrigiit. Nelson 
v. Wainwright, [1933] 3 W. W. R. 
620.— CAN. 

■t. — — .] — -A driver of a motor- 
vehicle, who commences an overtaking 
movement more than 30 feet before 
an intersection but does not complete 
it outside that limit, offends against 
reg. 14 (10) (a) of Traffic Regulations, 
1936, rnado under tho Motor-vehicles 
Act, 1924. The overtaking is not 
complete until the overtaking vohicle 
is back on its correct side of the road 
& ahead of the overtaken vehicle. The 
overtaking vehicle should execute that 
manoeuvre in such a way as not to 
compel tho overtaken vehicle to check 
speed.— Goodwill v . 8attt,brey, [1938] 
N. Z. L. R. 114 ; 14 N. Z. L. J. 47.— 
N.Z. 

■v. Duty to stop.) — Sect. 69 of 
Vehicles Act, 1935, provides : “ A 

driver of a vehicle shall, before pro- 
ceeding across or turning into a 
numbered highway, outside tho limits 
of a city, bring his vehicle to a dead 
stop Sc shall not proceed until satisfied 
that it is safe to do so.” Pltf. made a 
left turn on to a numbered highway 
without bringing his ear to a stop, &, 
although he saw the lights of deft.’s 
car on the highway before ‘he entered 
thereon he thought be had sufficient 
time to make the turn & proceeded. 
In an attempt to avoid a collision 
deft, turned down the road to tho left. 
Pltf. accelerated his speed & proceeded 
in the direction deft, had taken. A 
sidewise collision occurred : — Held : 
pltf. was guilty of both original & 
ultimate negligence. His negligence 
Sc broach of the statute bad placed 
deft, in peril Sc, therefore, he could not 
complain that the course taken by 
deft, was not the beet one he could 
have taken. — H ammond «. Wilkin- 
son, [1938] 1 W. W, R. 461 ; 7 F. L. J. 
(Can.) 278.— CAN. 
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31b, .] — About 25 yds. from a road junction 

a duly authorised & approved traffic sign was 
erected, on the front of which were the words 
“ Halt at major road ahead.” Applt., who 
was approaching the junction, reduced speed 
to walking pace, observed the roads in all 
directions & proceeded slowly across : — Held : 
applt. should have brought his car 
momentarily to a standstill, & in failing to do 
so he had committed an offence under the 
Road Traffic Act, 1930 (c. 43), s. 49, as 
amended by Road Traffic Act, 1934 (c. 60), 
Sched. 3. — Tolhurst v . Webster, [1936] 3 
All E. R. 1020 ; 166 L. T. Ill ; 101 J. P. 
121 ; 63 T. L. R. 174 ; 80 Sol. Jo. 1016 ; 35 
L. G. R. 102. 

31c. Pedestrian crossing — Duty to stop — Con- 
tributory negligence of pedestrian — Whether 
defence.] — A foot passenger who was crossing 
a road by a pedestrian crossing which was 
marked by the prescribed traffic signs, but 
which was not controlled by a police constable 
or by light signals, was knocked down & 
injured by a motor-car as he was about to 
step on to the opposite kerb. In an action by 
the foot passenger against the driver of the 
motor-car for personal injuries : — Held : the 
driver of the motor-car was liable, as the 
cause of the accident was the failure of the 
driver to observe the Pedestrian Crossing 
Places (Traffic) Provisional Regulations, 
1935, which had the force of a statute, & 
that a plea of contributory negligence on the 
art of the foot passenger was not open as a 
efence to the driver of the motor-car. — 
Bailey v. Geddes, [1938] 1 K. B. 156 ; [1937] 
3A11E. R. 671; 107 L. J. K. B. 38 ; 157 L.T. 
364 ; 53 T. L. R. 975 ; 81 Sol. Jo. 684, C. A. 

Annotations : — Dlstd. Knight v . Sampson, [1938] 3 All E. R. 

309 ; Chisholm v. London Passenger Transport Board, 

[1039] 1 K. II. 426. 

31d. * .] — Pltf. stepped off the 

kerb on to an uncontrolled pedestrian crossing 
a short distance in front of a bus belonging 
to defts. The driver was unable to stop in 
time & pltf. was injured. Hilbery, J. 
found that the driver was guilty of negligence, 
& held that he was precluded by the decision 
of the Ct. of Appeal in Bailey v. Geddes, 
[1938] 1 K. B. 156 ; Digest Supp., from 
considering the question of contributory 
negligence. He gave judgment for pltf. 
& awarded damages : — Held : Bailey v. 
Geddes {supra) had not the effect attributed 
to it by Hilbery, J. It dealt with a case 
where the pedestrian was already upon the 
crossing when the vehicle became an 
“ approaching ” vehicle, & was not applicable 
to the case of a pedestrian suddenly stepping 
off the footpath on to the crossing when it 
was clearly unsafe to do so. 

Per Scott, L.J. Neither the Pedestrian 
Crossing Places (Traffic) Provisional Regula- 
tions, 1935, nor the judgments in Bailey v. 
Geddes {supra) attempt to define the duty 
of a pedestrian in regard to stepping from the 


footway on to the crossing. His duty at that 
stage is left to the common law ; no penalty 
is imposed on the pedestrian for embarrassing 
approaching vehicles. . . . The pedestrian 
desiring to leave the footway & traverse the 
crossing is entitled to assume (a) that 
approaching traffic is acting & will continue 
to act so as to be able without difficulty to 
comply with the directions of the regula- 
tions, <fc (b) that if an approaching vehicle 
is far enough away for it conveniently to 
check its speed, he is entitled to cross. He 
has no right suddenly to embarrass a driver 
who is driving at a reasonable speed at which 
he can stop quickly. ... If the pedestrian 
suddenly steps on to an empty crossing so as 
to embarrass a car which has come quite 
close & thereby causes or contributes to a 
collision, he has only himself to blame & 
the driver is under no liability to him for the 
consequences. — Chisholm v. London Pas- 
senger Transport Board, [1939] 1 K. B. 
426 ; [1938] 4 All E. R. 850 ; 108 L. J. K. B. 
239 ; 160 L. T. 79 ; 55 T. L. R. 284 ; 82 
Sol. Jo. 1050 ; 37 L. G. R. 101, C. A. 

Annotation : — Consd. Knight v. Sampson, [1938] 3 All E. R. 
309. 

31e. .] — Deft. ’s car, proceed- 

ing at a proper speed, was approaching a 
pedestrian crossing & was within a foot or 
two of the crossing, when pltf., who up to 
then had not shown by his demeanour that 
he was about to cross the road, suddenly 
stepped upon the crossing & was struck & 
injured by deft.’s car : — Held : there was no 
negligence & no breach of the regulations 
respecting pedestrian crossing, & pltf. could 
not recover. Bailey v. Geddes, [1938] 1 K. B. 
156 ; Digest Supp., distd. — Knight v. 
Sampson, [1938] 3 All E. R. 309 ; 169 L. T. 
257 ; 54 T. L. R. 974 ; 82 Sol. Jo. 524 ; 36 
L. G.R. 534. 

Annotation : — Consd. Chisholm v. London Passenger Trans- 
port Board, [1939] 1 K. B. 420. 

31f. .]— Wilkinson v. Chet- 

ham-Strode, [1940] 1 All E. R. 67 ; 56 

T. L. R. 228. 

31g. Duty on light-controlled crossing.] — A driver 
of a motor car who enters a cross-roads when 
the traffic lights are in his favour is not under 
any obligation to assume that the driver of 
another vehicle may be entering the cross- 
roads from left or right with the red light 
against him. The rules of the Highway Code 
& Road Traffic Act, 1939 (c. 48), s. 45 (4), 
must be read in connection with the legisla- 
tive provisions in force in regard to traffic 
lights, & they cannot be read as imposing any 
special duty of care towards a person unlaw- 
fully entering the crossing. When therefore 
a driver entered the cross-roads with the 
green light in his favour & accelerated to pass 
traffic on his left going in the same direction 
which blocked his view to the left until it 
was too late to avoid a collision with a 
vehicle which had entered the cross-roads 


31o i. Pedestrian crossing — Duty to 
stop ,] — In a complaint for a broach of 
Pedestrian Crossing Places (Traffic) 
Provisional Regulations, 1935, the 
accused was charged with failure “ to 
allow free & uninterrupted passage to 
three children whose names & addresses 
are to the complainer unknown, who 
were then on the carriage-way at said 
crossing.” The magistrate dismissed 


the complaint as irrelevant, in respect 
(a) that it did not state the names & 
addresses of the children referred to ; 
& (6) that it did not state that they 
were in the act of crossing the carriage- 
way : — Held : the magistrate was not 
entitled to dismiss the complaint as 
irrelevant, in respect (a) that, while it 
would be proper to disclose the names 
of the foot passengers when known to 
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the prosecutor, the failure to dis- 
close them when they were unknown 
did not render the complaint irre- 
levant ; & (6) that the oompl&int, 

which repeated the terms of the 
paragraph libelled, gave the accused 
sufficient notice of the offence charged 
against him. — L angmuih r. Ross, 
[1938] S. C. (J.) 123.— SCOT. 
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from the left against the red light, he was not 
guilty of contributory negligence. — Joseph 
Eva, Ltd. v. Reeves, [1938] 2 K. B. 393 : 
[1938] 2 All E. R. 115 ; 107 L. J. K. R 
569 ; 150 L. T. 1 ; 102 J. P. 261 ; 54 T. L. R. 
608 ; 82 Sol. Jo. 255 ; 36 L. G. R. 425, 0. A. 


Annotation : — Consd. Chisholm v. London Passenger Trans- 
port Board, [1939] 1 K. B. 426. * 


31h. “ Traffic sign What amounts to— White 
line.] — Applt. drove a motor car on the 
wrong side of a white line which had been 
painted on the highway round a comer to 
indicate that traffic should keep to the near 
side of the road : — Held : the line painted on 
the highway was not a traffic sign within 
Road Traffic Act, 1930 (c. 48), s. 48 (9), as 
being a “ device for the guidance or direction 
of persons using roads,” &, therefore, applt. 
was not guilty, under sect. 49, of the offence 
of failing to conform to the indication given 
by a traffic sign. — Evans v. Cross, [1938] 1 

K. B. 694 ; [1938] 1 All E. R. 751 ; 107 

L. J. K. B. 304 ; 169 L. T. 164 ; 102 J. P. 
127 ; 54 T. L. R. 354 ; 82 Sol. Jo. 97 ; 30 
L. G. R. 196 ; 31 Cox, C. 0. 118. 


Sect. 4. — RESTRICTIONS AS TO TRAFFIC. 

(Vol. XLII., p. 846.) 

See , also, Road Traffic Act, 1930 (c. 43), 
ss. 46, 47. 

33a. Restriction of motor coaches in certain areas 
— Validity of regulations.] — A motor coach 
co., which held a number of metropolitan 
stage-carriage licenses, owned coaches which 
plied for hire on regular services in the 
metropolitan area & home counties. These 
coaches started from Upper Regent Street, 
London, where the booking office of the 
co. was. The Minister of Transport gave 
notice that he proposed to make regulations 
under London Traffic Act, 1924 (c. 34), s. 10, 


which in effect provided that motor coaches 
should not at any time on any week-day be 
on any street within a prescribed “ inner 
area ” of London, & that they should not be 
on any street within a prescribed “ outer 
area ” except at certain permitted hours. 
Upper Regent Street was within the outer 
area, & just on the border of the inner area : — 
Held : the Minister had power under the Act 
to make the proposed regulations. — R. v. 
Minister of Transport, Ex p. Skylark 
Motor Coach Co., Ltd. (1931), 144 L. T. 
700 ; 47 T. L. R. 325. 

33b. Prevention of obstruction — Restriction of 
sales in streets— Validity.] — A borough council 
being empowered by Town Police Clauses 
Act, 1847 (c. 89), s. 21, from time to time to 
“ make orders for the route to be observed 
by all carts, carriages, horses, <fe persons, & 
for preventing obstruction of the streets 
...” made an order as follows : " During 
the months of May, June, July, Aug. & 
Sept, in each year no hawker, pedlar or other 
person shall use the streets set out in the 
sched. hereto, for the purpose of selling 
therein toys, postcards, souvenirs, fruit, 
vegetables, flowers, confectionery or ice- 
cream, & all constables are directed to enforce 
the provisions of this order.” Applt. was 
charged with having unlawfully <fc wilfully 
committed a breach of the said order by 
using one of the streets referred to in the 
sched. for the purposes of selling con- 
fectionery, & was convicted & fined 5s. 
Applt. contended ( inter alia) that the order 
was not a valid order, in that it was too 
general, as it did not specify the hours within 
which the streets might not be used for the 
sale of the articles mentioned : — Held : the 
order was valid, as the generality thereof was 
not in excess of the powers conferred on the 
borough council by Beet. 21 of 1847 Act. — 
Etherington v. Carter, [1937] 2 All E. R. 
528 ; 81 Sol. Jo. 460. 


Part II. — Traffic Nuisances and Offences. 


34. Add. Annotation : — N.F. Sheffield Corpn. v. 
Kitson, [1929] 2 K. B. 322. 

34a. Proceedings under Town Police Clauses Act, 
1847 (c. 89), s. 47 — Consent of Attorney- j 
General.] — A corpn. was convicted upon an 
information preferred on behalf of a limited 
co. under above sect, by one of its directors, 
for permitting a motor omnibus to be used as 
a hackney carriage within the prescribed area, 
without having obtained the necessary licence 
under the Act : — Held : Public Health Act, 


1875 (c. 55), s. 253, takes the place of Town 
Police Clauses Act, 1847 (c. 89), s. 73, which 
enabled “ any person *’ to recover penalties 
for offences against that Act, & therefore 
except in the case of information by a party 
aggrieved or the local authority for the 
district, the consent of the A.-G. is now a 
condition precedent to proceedings for the 
recovery or penalties under the Town Police 
Clauses Act, 1847 (c. 89). — Sheffield Corpn. 
v. Kitson, [1929] 2 K. B. 322 ; 98 L. J. K. B. 
501; 142 L. T. 20; 93 J. P. 135; 45 


PART I. SECT. 3. 

38 II. .}—Held : the 

statutory rules for the regulation for 
motor traffic have not diminished the 
common law rule with regard to the 
onty of pedestrians — vis., that a pedes- 
trian who is run down when crossing 
a road cannot offer as evidence of 


negligence the fact that the vehicle 
was being driven on the wrong ride 
of the road, but is under a duty to 
look both to his right & to his left 
before crossing, for, as regards a foot- 
passenger, a carriage may go on either 
ride of the road. — Harris v. McKin- 
non, [1933] N. Z. L. R. 163. — N.Z. 

A o 


PART I. SECT. 4. 

si. Operation of omnibus service — 
Order of Public Utility Board — Valid- 
ity.] — Winnipeg City v. Winnipeg 
Electric Co., Be Manitoba Avenue 
Bus Service, [19331 1 W. W. R. 136; 
2 D. L. R. 286 ; 41 Man. L. It. 74.— 
CAN. 
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T. L. R. 516 } 73 Sol. Jo. 348 ; 27 L. G. R. 
533; 28 Oox, 0. 0. 074, D. 0. 


Sub-seot. 21. — Other Offences. 

See Town Police Clauses Act, 1847 (c. 89), 
s. 28. 

50a. Ringing door bells — Offence by tradesman — 
Delivery of newspapers.] — The mere fact of a 
man being instructed to deliver papers at 
the house of a third person is no answer to 
a complaint against him under Town Police 
Clauses Act, 1847 (c. 89), s. 28, charging him 
with having “ wilfully & wantonly ” disturbed 
the party & his family by violently knocking 
& ringing at the door at an unreasonable 
hour of the night. — Clarke v. Hoggins 
(1802), 11 0. B. N. S. 645 ; 142 E. R. 909. 

50b. Standing on window-sill.] — Applts., whose 
business Was that of window-cleaning, on a 
certain date by their servant were cleaning a 
window of a room as independent contractors 
under contract with the occupier of the room. 
The servant stood upon the sill of the window 
■ in order to clean the outside of the window. 
The sill was of rough stone, about 1 foot wide 
& about 18 feet immediately above a public 


street along which passengers frequently 
passed & re-passed. No particular passenger 
had been endangered by the servant so stand- 
ing, & applts. had supplied him with a safety- 
belt. Applts. were charged with having 
unlawfully & to the danger of passengers 
permitted a person in their service to stand 
on the sill of the window in order to clean 
the outside thereof, such window not being in 
the sunk or basement storey, contrary to 
Town Police Clauses Act, 1847 (c. 34), s. 28. 
Applts. contended, inter alia , that there was 
no danger to passengers within the meaning 
of the Act, & that the ejusdem generis rule 
should be applied to interpret the words 
“ or other person ” in sect. 28, so as to restrict 
their application to persons closely akin to 
occupiers, & thus to exclude applts. The 
stipendiary magistrate convicted applts. 
& fined tnem the sum of 10s. Thereupon 
this appeal was brought : — Held : the danger 
to passengers was sufficient to constitute 
danger within the Act, &, as applts. had not 
discharged their duty to take all reasonable 
steps to ensure that their servants cleaned 
windows in the course of their service in a 
lawful manner, the offence charged was 
proved. — West Riding Cleaning Co., Ltd. 
v. Jowett, [1938] 4 AH E. R. 21 ; 82 Sol. 
Jo. 870, D. C. 


Part III. — Lights on Vehicles. 


55a. Effect of Road Transport Lighting Act, 1927 
(c. 37), s. 11 (2) — On powers of Minister of 
Transport under Roads Act, 1920 (o. 72), 
s. 12 (1).] — Held : the words “ or other 
authority ” in Road Transport Lighting Act, 
1927 (c. 37), s. 11 (2), did not include the 
Minister of Transport, & his power to make 
regulations under the powers conferred upon 
him by Roads Act, 1920 (c. 72), b. 12 (1), 
had not been revoked by Road Transport 


Lighting Act, 1927 (c. 37), s. 11 (2), & there- 
fore a regulation which the Minister of 
Transport made on June 12, 1928, requiring 
a lamp to be carried on vehicles on the road 
at night for the illumination of the identifica- 
tion plate, was not ultra vires , — Swaits t>. 
Entwistle, [1929] 2 K. B. 171 ; 98 L. J. 
K. B. 048 ; 142 L. T. 22 ; 93 J. P. 232 ; 45 
T. L. R. 483 ; 73 Sol. Jo. 300 ; 27 L. G. R. 
540 ; 28 Cox, C. 0. 680, D. C. 


Part IV. — Hackney and Stage Carriages. 

As to Public Service Vehicles, see , noto , Road Traffic Act, 1930 (c. 43), Part IV. 

76. Add. Annotation : — Consd. White v. Cubitt I 70a. Public service vehicles — Transitional pro- 
(1929), 46 T. L. R. 99. | visions — Right to continue service operating 


PART IV. SECT. 1. 

56 Iv. .1 — Hallway Passenger 

Duty Act, 1848, es. 13 & 15, contain 
regulations for the prevention of over- 
crowding In any " stage carriage.” 
The Act contains no definition of the 
term *' stage carriage ” : — Held : a 
motor omnibus, which had been 
chartered by the secretary of a foot- 
ball club to ooovey a party of club 
supporters to a match at a fixed fare 
per passenger, was not a stage carriage 
on the occasion in question. In respect 
that it was not plying for hire from 
one stage to another, but was engaged 
in the performance of a private con- 
tract ; A conviction of the conductor 
for overcrowding accordingly quashed. 


— -M‘Keh v . Weir, [1929] S. C. (J.) 14. 
—SCOT. 

•a. ” Carrying passengers for reward 
at separate & didxnct fares for each ©as- 
eenger ” — Some passengers so earned.] 
— A motor-car Is ” used for carrying 
passengers for reward at separate & 
distinct fares tor each passenger,” 
within the definition or " motor 
omnibus ” in Motor Omnibus Act, 
1928, s. 21. If some of Its passengers 
are so carried. — Blytr v. Anderson, 
[19311 V. L. R. 153 ; Argus L. R. 154.— 
AU8. 

•d. Public vehicle.}- A car does not 
become a public vehicle because the 
owner, being Uoensed aa a chauffeur, 
contract* with a number of men to 
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& 

take them to & from work daily at 
a monthly rate. — R. v. Biljan, [1935] 

I D. L. R. 477 ; O. R. 52 ; 63 Gan. O. O. 
203.— CAN. 

•f. Power of Motor Carrier Board .] — 
The Motor Carrier Board in New 
Brunswick has power to grant a right 
to operate omnibuses in a town In 
which another co. already has an 
exclusive franchise granted by the 
town council. — Capital Transit, Ltd. 
v. Htohway Transport, Ltd* (1930), 

II M. P. R. 33.— CAN. 

•1. Road motor undertaking — What 
is.}— Fltf., who was the proprietor of 
two hotels, owned two motor omni- 
buses which were reserved entirely for 
hotel guests, & which he had used 
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before Road Traffic Act, 1930 (c. 43)— Validity 
of regulation fixing date when service must 
have been operating,]— Road Traffic Act, 
1930 (c. 43), s. 72 (1) prohibits the use of any 
vehicle as a stage carriage or express carriage 
for public service, as defined by sect. 61, 
except by persons holding a road service 
licence or licences to be granted by the comrs. 
of the traffic areas created by the Act, through 
which the route passes subject to the con- 
ditions thereby provided. By sect. 96 the 
Minister of Transport is authorised to make 
such orders as he may consider necessary 
for the transition from the enactments super- 
seded by Part IV. of the Act, regulating the 
use of public service vehicles, to the pro- 
visions of Part IV., & may provide that 
existing licences in force before the com- 
mencement of the Act shall continue in force 
for a period fixed by the Order. By Public 
Service Vehicles (Transitory Provisions) No. 2 
Order 1931, dated Mar. 13, the Minister 
ordered that where a person was, on Feb. 9, 
1931, operating a service of public vehicles, 
& had before Mar. 31, 1931, applied for 
a road service licence under the Act, it 
shouldjnot be deemed to be an offence for him 
to continue that service pending the grant 
or refusal of that application. The pro- 
hibition contained in sect. 72 (1) of the Act 
was first brought into force, by Order of the 
Minister of Transport, on Apr. 1,1931. Def ts . 
commenced to operate a service of express 
coaches over a route between London & 
Aylesbury on Feb. 26, 1931, & applied in the 
prescribed manner for the grant of a road 
service licence from the Comrs. of the Eastern 
Area through which the route passed before 
Mar. 31, 1931, but their application was 
refused & an appeal to the Minister from the 


refusal dismissed. Defts. were later prose- 
cuted & convicted at petty sessions for 
running their service without a road service 
licence, but, notwithstanding the conviction, 
continued to do so. In an action by the 
A.-G., at the relation of other motor 
coach owners holding licences to operate on 
the same route, for an injunction to restrain 
defts. from continuing their service j — Held : 

(1) the action was maintainable notwith- 
standing that the Act created a statutory 
offence & provided a penalty for its breach ; 

(2) as defts. were not operating a service of 
coaches on the route in question on Feb. 9, 
1931, they did not come within the terms & 
conditions of Public Service Vehicles (Transi- 
tory Provisions) Order, No. 2 ; (3) in fixing 
Feb. 9 as the critical date on which coach 
services must have been in operation to 
obtain the protection of the last-mentioned 
Order, the Minister was not acting ultra vires 
the Act or unreasonably; (4) sect. 81 (3), 
dealing with appeals to the Minister from a 
refusal to grant a now licence to a person 
who had held an old licence did not apply to 
defts. as they had never held any licences 
for the particular route under the Act, only 
under earlier superseded Acts ; (5) the ct. 
made a declaration in favour of the relators 
on defts. undertaking not to renew the 
service without obtaining a licence. — A.-G. 
v. Premier Line, Ltd., [1932] 1 Ch. 303 ; 101 
L. J. Ch. 132 ; 146 L. T. 297 ; 48 T. L. R. 
104 ; 75 Sol. Jo. 852 ; 30 L. G. R. 126. 

Annotation : — Consd. Goldsmith v. Deaktn (1933), 150 L. T. 

157. 

76b. Road service licence— Omission to 

obtain — Injunction.] — A.-C. v. Premier Line, 
I/td., No. 76a. ante . 


partly for tho purpose of conveying 
hotel guests to Sc from his hotels, 
from Sc to Larne Sc Belfast, & partly 
in taking guests who came to his hotels 
upon inclusive week’s tourist tickets, 
on advertised motor tours : — Held : 
such operation by pltf. of tho said 
omnibuses did not constitute a road 
motor undertaking within Road & 
Railway Transport Act, 1035. — 
Murphy v. Northern Ireland Road 
Transport Board, [1937] N. I. 22.— 
IR. 


PART IV. SECT. 2, SUB-SECT. 1. 

o 1. Regulation of taxicabs .] — 

The city bye-law In question which 
required operators & drivers of cabs 
for hire to take out licences, prescribed 
a “ stone tariff ” for non-taximeter 
cabs, a tariff by distance for cabs 
equipped with taximeters & a rate “ by 
the hour " for both classes of cabs, 
with a proviso In this case of a minimum 
charge. It also provided that no 
owner of a Uoensed cab should require 
or permit any driver employed by 
him to be on duty more than elxty 
hours In any week. A further pro- 
vision prohibited the granting of a 
licence to an operator of a motor 
vehicle who was not insured In the 
form required by Part VII. of Highway 
Traffic Act, 1930, subject to a proviso 
In the case of an owner of ten cabs ; 
Sc provided for depriving of his licence 
an operator whose Insurance had 
terminated : — Held : said provisions 
of the bye-law, except that requiring 
insurance, were valid. — Re Winnipeg 
Bve-Law No. 14272, [1932] 2W.W.R 
679 ; 3D.L.R. 625 ; 40 Man. L. R. 
413.— CAN. 

o U. ,}—Held : sect. 12 (1) of 

Highway Traffic Act, 1930 (Man.), 


authorised a bye-law wbioh provided : 
“ No person shall keep or operate any 
cab within the Town or use tho streets 
thereof in connection with such busi- 
ness without ftrst having obtained n 
licence therefor frdm the Town ; " & 
whioh defined “ cab ** as meaning 
** any taxicab or other motor vobiele 
UBed or Intended to be used for the 
conveyance of persons for hire." The 
words " keep " & " operate " as used 
in the bye-law were held to have tho 
meaning of ** having *’&" conducting " 
or ** carrying on f * as used In the 
statute.— R. (Thom) v. Simpkin (No. 2), 
[1933] 3 W. W. R. 580 ; 41 Man. L. R. 
527.— CAN. 

■b. Licence fee for trucks plyinp for 
hire — Liability of owners outside muni - 
cipaUty.h- North Vancouver v. 
Stewart F. R. & Co., [192811 W. W. R. 
580 ; 49 Can. Crim. Cos. 216 ; 39 

B* C. R. 401 —CAN. 

so. Omnibus licensed by town council 
plying for hire in county -Bye-law 
reguiri.no additional licence to be taken 
out— Whether valid.) — Scottish Motor 
Traction Co., Ltd v. Lanarkshire 
County Council, [1928] 8. O. (Ct. of 
Sees.) 909 ; revsd, sub nom. Lanark- 
shire County Council c. Scottish 
Motor Traction Co., Ltd. (1929), 
142 L. T. 170, H. L.— SCOT. 

•d. Compliance with statutory require- 
ment* — Personal to owner of public 
vehicle — Effect on contract to assign 
•• stage » run."] — McLean - Butorac 
Motors v. Campbell, [1930] 3 

W. W. R. 39.— CAN. 


to. Transportation of passengers with- 
out certificate from Motor Carrier Board 
— What constitutes. 1 — R. v. Taylor 
- >4 5 6 _ c - 


(1932), 5 M. P. R. i 


-CAN. 


•q. Bye-law providing minimum wage 
for taxi-driver — Meaning of " on duty . J 
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— 'I’iine spent by u taxi-cab driver with 
his cab at a telephone station after 
completing a trip & awaiting instruc- 
tions from his employers* office to 
niako anothor hold to bo time spent 
" on duty " within soot. 35 of bye-law 
14487 of the city of Winnipeg which 
proscribes a minimum wage for cab 
drivers. — R. v. Moore's Taxi Co.. 
Ltd., [1935] 1 W. W. R. 310 ; 2 

D. L. It. 338.— CAN. 


PART IV. SECT. 2, SUB-SECT. 2. 

s. Licence for taxi-cab — Requirement 
that oumer insured — Validity of bye- 
law.) — A bye-law provided that no 
person licensed to keep a cab should 
operate it until he bad filed with the 
Inspector of licences an " owner's 
policy " as defined in soot. 165 of 
Insurance Act, 1932, issued by an 
insurance co., Sc that no person should 
operate an automobile after such 
policy had lapsed or been cancelled. 
Appll., whose insurance policy had 
been cancelled, was convicted of con- 
tinuing to operate her car contrary to 
said bye-law : — Held : the bye-law in 
compelling licensees to obtain insur- 
ance went beyond the authority con- 
ferred by the statute, there being no 
authority clearly conferred with re 
spect to Insurance, exoept as to the 
•^placing " of the same ; Sc, moreover, 
the bve-law left a licensee at the will 
or mercy of insurance cos. Sc delegated 
to such cos. the power to determine 
whether an appet. should be granted 
a licence. Therefore the provisions 
of the bye-law on which the eon 
viction was based were held bad Sc the 
oonviction set aside. — R. v. Hrlfrick, 
[1033 J 3 W. W. R. 179 : 61 O. C. C. 
60 ; revsd., (1933] 3 W, W. R. 561.— 
CAN. 
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70c. Information — By whom Jald.] 

— Westminster Coaching Services, Ltd. 
V. PlDDLESDEN, HACKNEY WlCK STADIUM V. 
PlDDLESDEN, No. 76f, post. 

70d. Licence continuing In force pending 

appeal to Minister — Must be licence obtained 
under Hoad Traffic Act, 1930 (c. 43).] — 
A.-G. v. Premier Line, Ltd., No. 76a, ante. 

76e. “ Stage carriages ” — What amount 

to.] — A motor coach proprietor, having no 
road service licence for the conveyance of 
spectators from a point in T. to the football 
ground of the T. City Club, arranged that the 
coaches should be hired by the club, which 
conveyed the spectators to the ground at 
separate fares, which were paid to the club : — 
Held: on these facts, the coaches were “ stage 
carriages ” not “ contract carriages ” & the 
proprietor ought to have been convicted on 
an information for permitting them to be 
used without a road service licence. — 
Osborne v. Richards, [1933] 1 K. B. 283 ; 
102 L. J. K. B. 44 ; 147 L. T. 419 ; 96 

J. P. 377 ; 48 T. L. R. 622 ; 30 L. G. R. 385 ; 
29 Cox, C. C. 624, D. C. 

Annotation : — Held. Nowell v. Cross, [1936] 2 K. B. 632. 

70f. .] — The second applts. 

were the proprietors of a greyhound racing 
. stadium, & they entered into an agreement 
by which the first applts., who were pro- 
prietors of motor-coaches, should provide a 
certain number of vehicles at a fixed charge 
to be paid by the second applts., to convoy 
would-be patrons of the stadium to & from 
other points in London free of charge. No 
payment whatever was collected from persons 
using the vehicles, & on going into the 
stadium (which they were not compelled to 
do) they were charged the same price as 
those who had not availed themselves of 
the motor-vehicles provided. They could 
exchange at the turnstiles the ticket issued 
on the outward journey for another ticket 
entitling them to a free ride back after the 
racing. Passengers on either journey could 
be picked up & set down at intermediate 
points. Applts. were summoned on an in- 
formation signed by a superintendent & an 
Assistant Commissioner of Metropolitan 
Police (who held a general letter of authorisa- 
tion from the Commissioner) with using the 
vehicles & causing them to be used as stage 
carriages without a road service licence in 
that behalf. The magistrate convicted : — 
Held: (1) the effect of Road Traffic Act, 
1930 (c. 43), s. 61 (2), was to bring into the 
category of “ stage carriages,” in the cir- 
cumstances there defined, vehicles which but 
for that sub-sect, would have been “ con- 
tract carriages ” & exempt from the necessity 
for a road service licence, & the magistrate 
was entitled to find that the payments made 
by the passengers for admission to the 
stadium were made partly in respect of the 
journey, <& therefore the vehicles were used 
by applts. as stage carriages ; (2) the infor- 
mation was duly laid by a person authorised 


in that behalf by a chief officer of police. — 
Westminster Coaching Services, Ltd. v . 

PlDDLESDEN, HACKNEY WlCK STADIUM, 
Ltd. v. Piddlesden (1933), 149 L. T. 449 ; 
97 J. P. 185 ; 49 T. L. R. 475 ; 31 L. G. R. 
246 ; 29 Cox, C. C. 660, D. C. 

76g. .] — A dance was 

organised, & the advertisement thereof in a 
newspaper contained the words ” Bus to 
Chesham after dance.” The organisers 
arranged to hire a 20-seater motor-coach 
from resp. to take passengers to Chesham 
after the dance for the price of 15s., which 
sum was paid on a date after the dance. 
Resp. was unaware of the terms of the 
advertisement, & did not know that during 
the dance one of the organisers announced 
that any person who desired to travel by the 
coach to Chesham must buy a ticket at the 
door of the hall, & that tickets were issued to 
those persons, who each contributed not less 
than 6 d. Any person attending the dance, 
although not a member of the club which 
organised it, could obtain a ticket. An 
information was preferred in two separate 
cases by applt. against resp., under Road 
Traffic Act, 1930 (c. 43), s. 72 (1), (10), for 
permitting the motor vehicle to be used as a 
stage carriage otherwise than under a road 
service licence. The justices dismissed the 
information, holding that the coach was being 
used, not as a stage carriage, but for con- 
veyance of a private party on a special 
occasion. Applt. contended that, as the 
driver of the vehicle was in possession of a 
work ticket as required by statute, resp. 
must have known that separate payments 
were to be made by each passenger, & he 
therefore deliberately abstained from making 
inquiries regarding the fares, & whether there 
had been any advertisement in the news- 
papers : — Held : the vehicle was being used 
as a stage carriage, but, as the resp. was 
unaware of the use to which it was being put, 
he was not guilty of the offence charged. The 
only element which prevented the use of this 
vehicle being innocent was that the pos- 
sibility of using the vehicle had been 
advertised to the public. — Evans v. Dell, 
[1937] 1 All E. R. 349 ; 156 L. T. 240 ; 101 
J. P. 149 ; 53 T. L. R. 310 ; 81 Sol. Jo. 100 ; 
35 L. G. R. 105 ; 30 Cox, C. C. 558. 

76h. “ Contract carriages ** — What 

amount to.] — Osborne v . Richards, No. 
76e, ante. 

76 J. “Express carriages** — What 

amount to.] — A co. which owned motor omni- 
buses entered into an agreement with a rail- 
way co. whereby they undertook to provide 
motor vehicles for the conveyance of pas- 
sengers arriving by certain specified excursion 
trains at a named station to a neighbouring 
works, where conducted tours took place. 
Persons taking part in these combined rail 
& road excursions obtained from the rail- 
way co. two tickets, one for the rail journey 
& the other for the journey by road from 


PART IV. SECT. 2, SUB-SECT. 3. 

78J i. Public service vehicles — 
Necessity for licence — “ Express car- 
riages ” — What amount <o.}— -Miss W„ 
a tailoresa, hired a motor oar for a 
journey at an agreed fare. The owners 
of the oar did not hold either a public 


service vehicle licence or a road 
service lioenoe. On Miss W.'s instruc- 
tions the driver picked up five other 
passengers besides Miss W. before 
starting the Journey. Miss W. bad 
on previous occasions hired tbe oar for 
the same journey, giving, within the 
knowledge of the owners of the oar, 
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similar instructions regarding pas- 
sengers. The purpose of the pas - 
sengers, including Miss W., was to 
visit their friends in a sanatorium. 
Before hiring the car Miss W. arranged 
that each passenger should pay to her 
an equal share of tbe cost, which they 
did. The driver did not see these 
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the station to the works, & did not pay any 
fare direct to the motor omnibus owners, 
who received from the railway co. a certain 
sum for each passenger carried. Part of the 
sum paid by the railway co. was contributed 
by the owners of the works where the 
conducted tours took place. Neither the 
railway co. nor the motor omnibus owners 
held a road service licence to operate public 
service vehicles in connection with the visits 
to the works : — Held : the motor omnibus 
owners were guilty of an offence under Road 
Traffic Act, 1930 (c. 43), s. 72, as their 
vehicles were being operated as “ express 
carriages ” within sect. 61 (1) (6). They 
were not protected by the proviso to that 
section as the vehicles were not being used 
“ for the conveyance of a private party ” nor 
“on a special occasion.’* — Birmingham & 
Midland Motor Omnibus Co., Ltd. v. 
Nelson, [1933] 1 K. B. 188 ; 102 L. J. K. B. 
47 ; 147 L. T. 435 ; 96 J. P. 385 ; 48 T. L. R. 
620 ; 30 L. G. R. 390 ; 29 Cox, C. C. 529, 
D. C. 

Annotation: — Consd. Miller v. Pill (1933), 97 J. P. 197. 

76k. — .] — A motor vehicle 

which is used for conveying market produce, 
& its owners as paying passengers, to market 
is an express carriage within Road Traffic 
Act, 1930 (c. 43), s. 61 (1) (6), & requires a 
public service vehicle licence & a road service 
licence. — Drew v. Dingle, [1934] 1 K. B. 
187 ; 103 L. J. K. B. 97 ; 150 L. T. 219 ; 
98 J. P. 1 ; 50 T. L. R. 101 ; 77 Sol. Jo. 799 ; 
31 L. G. R. 417 ; 30 Cox, C. C. 53 D. C, 

761. .] — Two persons, C. & P., 

severally hired taxicabs (neither of which 
had a road service licence as an express 
carriage) to drive themselves & friends to a 
certain destination & back for 14.9. in each 
case. C. had made an antecedent arrange- 
ment with her friends that each of them 
should pay her share of the fare. P. had 
made no such arrangement, though some of 
her friends in fact subsequently offered to 
pay & did pay their shares. On the journey 
the taxicabs were stopped by a police officer 
& a traffic examiner, who questioned the pas- 
sengers as to the arrangements for payment, 
but did not caution them. The hirers were 
charged with causing & the drivers with 
permitting the taxicabs respectively to be 
used as express carriages when there were not 
in force licences authorising them to be so 
used. The justices dismissed all the sum- 
monses, & expressly found that the drivers 
did not know, & had no reason to know, that 
the passengers were sharing the faros : — 


Held : since there was in C.’s case an ante- 
cedent contract for payment by the other 
passengers of their shares they were “ carried 
in a motor- vehicle in consideration of separate 
payments made by them,” & therefore by 
sect. 61 (2), the vehicle was to be “ deemed to 
be a vehicle carrying passengers for hire or 
reward at separate fares,” & was brought 
within the definition of ” express carriage “ 
in sub-sect. (1), <fc C. was therefore guilty of 
the offence charged. In the absence of an 
antecedent contract by P. the justices were 
right in dismissing the charge against her. 
Nor could it be said that they had erred in 
law in dismissing the charges against the 
drivers ; further, there is no provision of 
Road Traffic Act which authorises the 
questioning of passengers in taxicabs as to 
who is paying the fare, or which requires 
passengers to furnish such informat ion. If 
such questions are to be asked it is the duty 
of the officer to administer the usual caution. 
— Newell v. Cross, Newell v. Cook, 
Newell v. Plume, Newell v. Chenery, 
[1936] 2 K. B. 632 ; [ L936] 2 All E. R. 203 ; 
105 L. J. K. B. 742 ; 156 L. T. 173 ; 100 J. P. 
371 ; 52 T. L. H. i<\) ; 80 Sol. Jo. 674 ; 34 
L. 0. R. 364 ; 30 Cox, C. C. 437, D. C. 

76m. .] — T., the owner of a 

motor car, took three friends of his, who were 
employed with him at an aerodrome, to their 
work each morning & returned with them in 
the evening. T. drove the car, & by agree- 
ment the expenses of oil «te petrol were shared, 
oach of the four paying 5$, per week. It was 
contended that the payments made were 
payments for oil & petrol, & not separate 
fares in respect of the journeys : — Held : T.’s 
friends were persons carried in consideration 
of separate payments, <fc the vehicle was 
therefore a public service vehicle & required 
to bo licensed as such. — East Midland 
Traffic Area Traffic Comrs. v. Tyler, 
[1938] 3 All E. It. 39 ; 82 Sol. Jo. 416 ; 36 

L. G. It. 530, D. C. 

76n. Exemption — “Conveyance of 

a private party/’] — Birmingham <fe Midland 
Motor Omnibus Co., Ltd. v. Nelson, 
No. 76 j, ante. 

76o. Necessity for 

driver’s work ticket.] — A motor-coach owner, 
H., by arrangement with a theatre manager, 

M. , caused a party to be taken from Houns- 
low to Epsom Races & back. H. had no 
road service licence to run motor coaches 
from Hounslow to Epsom, & the coach drivers 
carried no work tickets. Informations were 
laid against H. for using & against M. fof 


payments being made, & was not 
informed of them: — Held: (1) the 
car was used as an express carriage, 
in respect that it was used for the 
carriage of passengers at separate 
fares, although those separate fares 
were paid to Miss W. Sc not to the 
owners or to anyone acting on their 
behalf ; (2) the owners must be held 
to have permitted it to be used as an 
express carriage, in respect that they 
ought to have known from the circum- 
stances that it was being bo used, or, 
in any event, that In the circumstances 
there arose a duty of inquiry by them 
as to the manner of its use. — Clyde- 
bank Co-operative Society v. Binnie, 
f 1937J S. C. (J.) 17.— SCOT. 

76o i. Conveyance of 

private party — “ On a special occasion." J 


— -In a prosecution of the owner & 
hirer of a motor omnibus for using it 
as an express carriage without haring 
in force a road service licence, it was 
established that the hirer, having 
decided to get up a party to go to 
Blackpool for the day to see the 
illuminations, hired the omnibus for 
the purpose for £14. Tho party con- 
sisted of the hirer Sc friends or ac- 
quaintances of his or of the owner’s 
sister, Sc of friends of the these friends 
or acquaintances. There was no public 
advertisement. The owner of the 
omnibus drove. The hirer collected 
£13 12s. from the party which, with 
a contribution of 8s. from himself, 
made up the £l4. The accused held 
no road service licence for the omnibus : 
— Held : the omnibus was a vehicle 
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" used on a special occasion for the 
conveyance of a private party," Sc, 
accordingly, It was not an " express 
carriage. " — M‘ D oitg all v. Patkhpon, 
[1933] S. C. (J.) 39.— SCOT. 

76o il. .1— A foot- 

ball club in an Ayrsliire village hired 
for a fixed sum five motor omnibuses 
to convey club supporters to a football 
match to be played by the club team 
at Dunblane. The excursion was 
advertised by the club on its private 
notice board in a public place in the 
village. The advertisement stated 
that the omnibuses were being run in 
connection with the match, & indicated 
that application for seats should bo 
made to the club secretary, but no 
intimation was given of the persons 
eligible to apply or of the charge to be 
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causing to be used motor vehicles as express 
carriages otherwise than under road service 
licences, contrary to Boad Traffic Act, 1930 
(c. 43), s. 72. The justices found that H. 
had been induced by M. to believe that the 
party was a private one, &, therefore, there 
being no mens rea , that he had committed no 
offence under sect. 72. The justices con- 
sequently found that M. had not caused an 
offence to be committed, & dismissed both 
informations. The informant appealed : — 
Held : as the drivers had not carried work 
tickets, the conditions of Boad Traffic Act, 
1934 (e. 50), s. 25, had not been complied 
with & resps. could not be heard to say that 
the party was a private one within that sect. 
Therefore in the absence of a road service 
licence, both H. & M. had committed offences 
against sect. 72 of the Act of 1930 ; mens rea 
is not a necessary ingredient of an offence 
against Boad Traffic Act, 1930 (c. 43), 
s. 72.— Evans t>. Hassan, [1936] 2 All E. R. 
107 ; 80 Sol. Jo. 409, D. 0. 

76p. “ On a special occasion.”] 

— Birmingham & Midland Motor Omnibus 
Co., Ltd. v. Nelson, No. 76j, ante. 

76q„ .] — The words 

“ special occasion ” in the proviso to Road 
Traffic Act, 1930 (c. 43), s. 61 (2), have the 
* same meaning as that which they bear in 
the proviso to sect. 61 (1). They refer, not 
merely to the views & intentions of the 
members of the private party, but to a 
special local occasion. Where, therefore, a 
vehicle was used to take a party of private 
individuals on an excursion to the seaside 
on which a similar party went every year : — 
Held : (1) that was not a “ special occasion ” 
within the proviso to sect. 61 (2). 

(2) A regular weekly market or a cattle 
market held on the second, fourth, & (if 
any) the fifth Tuesday in every month is not 
a “special occasion’’ within sect. 61 (1). — 
Miller v. Pill, Pill v. Purse, Pill v. 
Mutton (J.) & Son, [1933] 2 K. B. 308 ; 102 
L. J. K. B. 713 ; 149 L. T. 404 ; 97 J. P. 197 ; 
49 T. L. R. 437 ; 77 Sol. Jo. 372 ; 31 L. G. R. 
236 ; 29 Cox, C. C. 643, D. C. 

76r. .] — A motor car 

adapted to carry less than 8 persons was used 
to convey 4 persons from Leeds to Blackpool 
in order that those persons might view the 
illuminations there. These illuminations 
were continued for 49 days : — Held : this 
was not a “ spocial occasion ’’ within Road 
Traffic Act, 1930 (c. 43), s. 61 (1). Such 
occasions must be ejusdem generis with those 
given in the proviso to the sub-sect. & must 
be a particular & individual occasion. — 
Nelson v. Blackford, [1936] 2 All E. R. 
109, D. C. 


76s. .] — Resps. were 

respectively charged with unlawfully using 
& causing to be used a motor vehicle as an 
express carriage otherwise than under a road 
service licence, in contravention of Road 
Traffic Act, 1930 (c. 48), s. 72 (1), (10). 
Certain passengers, all of whom had become 
members of a club merely payment of an 
entrance fee of 3d., were conveyed by motor 
coach from a particular place to a particular 
football ground on each occasion when the 
football club played “ home ” matches at the 
the football ground, the sum of Is. 6 d. for 
the return Journey being paid by each 
passenger to the second resp., who hired the 
coaches from the first .resp. at the rate of 
30s. per thirty-two-seater coach, & 25$. per 
twenty-six-seater coach. The coaches were 
driven either by the first reap, or by his 
servant. The first resp. was at all material 
times aware that separate fares were being 
paid by the passengers to the sedond resp. 
The justices, having some doubt on the 
matter, dismissed the charges, & thereupon 
• this appeal was brought : — Held : (1) the 

motor vehicles clearly came within the 
» statutory definition of “ express carriage,” in 
that they were carrying passengers (a) for 
hire or reward, (b) at separate fares, & (c) none 
of whom paid less than Is. per passenger ; 
(2) on the facts of the case, it was impossible 
to hold that there was a “ special occasion for 
the conveyance of a private party ” within 
the proviso to Road Traffic Act, 1930 (c. 48), 
s. 61 (2) ; (3) in any event, the statutory 
condition of a “ special occasion ” imposed 
by the Road Traffic Act, 1934 (c. 50), 
s. 25 (1) ( e ) — namely, that the passengers 
must not include any person who travels 
frequently on such journeys — had not been 
complied with. — Sidery v. Evans & Peters, 
H938J 4 All E. R. 137 ; 160 L. T. 12 ; 102 
J. P. 517; 55 T. L. R. 54; 82 Sol. Jo. 
892 ; 36 L. G. R. 672, D. C. 

76t, “ Permitting ” user of motor 

vehicle — Meaning of.] — Resp. owned a motor- 
coach, which he was licensed to use as a 
contract carriage, but not as a stage carriage. 
A club which was organising a dance, open 
to the public, hired the coach to convey 
persons between the dance hall & the club’s 
headquarters. Resp. received a fixed sum 
for the use of the coach, which was driven 
by his servant. It was arranged that the 
driver should collect tickets from passengers, 
to prevent unauthorised persons from using 
the coach. Tickets were in fact sold by the 
officials of the club entitling the holders to 
travel in the coach, which on the return 
journey set them down, if desired, at inter- 
mediate points. The tickets (which were 
plain cards bearing numbers but no indication 


made. The club was supported by the 
villagers generally, & the excursion 
party consisted of villagers, not all of 
whom were members of the olob. The 
proprietors of the omnibuses & their 
servants took no part in collecting fares, 
which was done by club officials. In 
a prosecution of the proprietors of the 
omnibuses & the secretary of the club 
for using the omnibuses as express 
carriages without having a road service 
licence : — Held ; although the parti- 
cular excursion constituted a “ special 
occasion,** the party conveyed by the 
omnibuses was not a ** private party,’* 
&, accordingly, the vehicles were used 


as express carriages & required a road 
service lioenoe ; further, it was no 
defence on the part of the proprietors 
to maintain that they were ignorant 
of the use made of the vehicles. 
Opinion reserved as to whether an 
ordinary football match would amount 
to a “ special occasion.** — M acmillan 
v. Western S. M. T. Co., Ltd., [19331 
S. a (J.) 61. — SOOT. 
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■f. Motor omnibus .] — The definition 
of 4 motor omnibus ** in Motor 
Omnibus (Urban & Country) Act, 1927 
(Viet.), s. 3, may be satisfied although 
the reward at separate & distinct fares 
for each passenger is not paid to a 
person who is an “ owner ” of the 
vehicle. — Blyth v . Hudson (1999), 41 

C. L. K* 465 ; 2 A. L. J. 376 ; [1929] 
V. L. R. 82 ; Argus L. R. 73.— AUS. 

sg. Construction of bye-taw — Carry- 
ing on business of hiring vehicles 
" within the town .”) — Thom v. Rimpkin, 
[19321 8 W. W. E. 622; J193SJ 1 

D. L. R. 168 ; 40 Man. L. R. 610.— 
CAN. 
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of price) were collected by the driver, but 
no money was paid by passengers either to 
him or to the resp. Reap, was charged with 
permitting the vehicle to be used as a stage 
carriage, & the justices found that it was m 
fact so used, & that the dance was not a 
“ special occasion,’* nor were the persons 
attending it a “ private party,” so as to 
exempt resp. under Road Traffic Act, 1930 
(c. 43), b. 61 (2). But they found that resp. 
was unaware that it was so used & therefore 
could not be held to have permitted the use : 
— Held : if a person hires out a vehicle in 
circumstances m which he ought to know 
that it probably will be or may be used as 
a stage carriage & puts his servant in charge 
of the vehicle to use it in any way which the 
hirer may direct, he is, within the meaning 
of the statute, permitting it to be used as 
a stage carriage, even though he does not 
actually know that it is so used. In the present 
case, since resp. knew that tickets were to be 
collected, & that either the price was included 
in that of the dance ticket or that a separate 
charge must be made for the coach tickets, 
he in fact allowed the vehicle to be used & 
did not care whether it was used in contra- 
vention of the statute. In those circum- 
stances actual knowledge was immaterial, 
& the justices ought to have found the offence 
proved. — Goldsmith v. Deakin (1933), 150 
L. T. 157 ; 98 J. P. 4 ; 50 T. L. R. 73 ; 31 
L. G. R. 420 ; 30 Cox, C. C. 32, D. C. 

Annotations : — Consd. Evans v. Dell, [1937] 1 All E. R. 349 ; 

Newell v. Cross, [1936] 2 All E. It. 203. 

76u. .] — Webb v. M aidstone 

& District Motor Services, Ltd. (1934), 78 
Sol. Jo. 336. 

76 v. Discretion of Minister — Right to 

adopt report of Traffic Commissioner.]— R. v. 

Minister of Transport, Ex p. Grey 
Coaches, Ltd. (1933), 77 Sol. Jo. 301. 

76w. Power of Minister on appeal against 

grant — Order for contingent revocation.] — 
Held : notwithstanding the wide power con- 
ferred by Road Traffic Act, 1930 (c. 43), 
s. 81 (2 ), the Minister was only entitled to make 
an order for the revocation of a licence when the 
making of such an order was appropriate to 
the subject-matter of the appeal before him. 

When therefore opponents to the grant of 
a road service licence & backing authorising 
the running of a service of motor-coaches 
along a particular route appealed to the 
Minister against the grant on the ground that 
the service was not needed in the interest 
of the public, the Minister had no jurisdiction 
to make orders on the appeals which in 
effect were orders for the revocation of the 
licence & backing as soon as adequate pro- 
vision had been made for road services on the 
particular route. The only subject-matter 
of the appeals before him was whether the 
licence & backing had been properly granted, 
& there was no jurisdiction to make orders 
for a future contingent revocation. — R. v. 
Minister of Transport, Ex p. Upminster 
Services, Ltd., [1934] 1 K. B. 277 ; 103 
L. J. K. B. 257 ; 150 L. T. 162 ; 98 J. P. 
81 ; 60 T. L. R. 60 ; 32 L. G. R. 61, C. A. 

76x. .] — Appcts. had since 1926 

provided a seasonal service of express car- 
riages between London & the South Coast. 
In 1933 their licence was made subject to a 


provision that they should only issue return 
tickets for a journey from London & then 
back to London & a single ticket should only 
be issued in respect of an outward journey 
from London. In 1936 they secured the 
relaxation of these conditions by a proviso 
which allowed them to issue single tickets in 
the reverse direction Bubject to certain con- 
ditions, & their licence was so backed in the 
south eastern area. The Southern Railway 
Co. & Southdown Motor Services, Ltd., who 
ran services competing with appcts. & who, 
though they had not opposed the grant of the 
original licence, had opposed the insertion of 
the proviso, appealed to the Minister of 
Transport against the inclusion of the proviso 
<& the Minister ordered its deletion : — 
Held : (1) no objection to the backing could 
be sustained on the ground that the con- 
ditions thereby imposed affected the scope or 
utility of the licence not in the south eastern 
area, but also elsewhere, including the area 
in which it was granted ; (2) the Southern 
Railway Co. & Southdown Motor Services, 
Ltd., were entitled under the Road Traffic 
Act, 1930 (c. 43), s. 81, as amended by Road 
Traffic Act, 1934, s. 40, to appeal to the 
Minister ; (3) the order of the Minister was 
good, though it nullified an order mado by 
the comrs. in the exorcise of their discretion ; 
(4) the Southern Railway Co., who were 
mainly concerned with rail traffic, had a right 
of appeal to the M mister, because under Road 
Traffic Act, 1930 (c. 43), s. 72 (3) (d), the 
comrs. must have regard to the co-ordination 
of all forms of passenger transport, including 
transport by rail. — R. v. Minister of Trans- 
port, Ex p. Valliant Direct Coaches, Ltd., 
R. v. Traffic Comrs. for South Eastern 
Traffic Area, Ex p. Valliant Direct 
Coaches, Ltd., [1937 J 1 All E. R. 264 ; 
sub nom. R. v. South-Eastern Traffic 
Comrs., Ex p. Valliant Direct Coaches, 
Ltd., R. v. Minister of Transport, Ex p. 
Valliant Direct Coaches, Ltd., R. v. 
South-Eastern Traffic Comrs., Ex p. 
Valliant Direct Coaches, Ltd. 53 T. L. It. 
227 ; 81 Sol. Jo. 138. 

76y. Who may appeal.] — R. v . Minister 

of Transport, Ex p. Valliant Direct 
Coaches, Ltd., R. v. Traffic Comrs. for 
South Eastern Traffic Area, Ex p. 
Valliant Direct Coaches, Ltd., No. 76x, 
ante. 

70z. Backing of licence — Conditions.] — 

R. v. Minister of Transport, Ex p. Val- 
liant Direct Coaches, Ltd., It. v. Traffic 
Comrs. for South Eastern Traffic Area, 
Ex p. Valliant Direct Coaches, Ltd., 
No. 76x, ante. 

76aa. Trade licence — “ Conveyance of passenger ” 
— Learner.]— By the Road Vehicles (Regis- 
tration & Licensing) Regulations, 1924, 
art. 29 d : “ (1) A general trade licence shall 
not be used upon any vehicle other than a 
vehicle which is in the possession of the holder 
of such licence in the course of his 
business as a manufacturer or repairer of 
or dealer in mechanically-propelled vehicles. 
(2) A general trade licence shall not at any 
time be used upon a vehicle which is being 
used for conveyance of passengers for profit 
or reward.” A motor car, bearing general 
trade plates under a general trade licence 



Cases 76aa — 117b. English and Empire Digest Supplement. 


held by a co. which carried on a business of 
dealing in motor cars, was used by an 
employee of that co. for the purpose of giving 
a lady instruction in driving. It had been 
arranged that payment should be made to 
the co. for the course of tuition. At the 
material time the lady was actually driving 
the car & the employee of the co. was seated 
in the car beside her : — Held : the trans- 
action amounted to the “ conveyance of 
passengers for profit or reward,” the fact that 
the learner was driving the vehicle at the 
material time not being sufficient to prevent 
her from being a “ passenger ” within the 
meaning of art. 29 d (2), & the employee of 
the co. was, therefore, guilty of an offence 
against that article . — Green v. Dynes 
(1938), 159 L. T. 168, D. 0. 

Licensing of goods vehicles.] — See Road & 
Rail Traffic Act, 1933 (c. 53). 

86* Add. Annotation : — Apld. A.-G. v. Sharp 
(1929), 45 T. L. R. 628. 

86a. .] — Deft., who was licensed to ply 

for hire with motor omnibuses in two districts 
connected byroads through M.,but who had 
no licence to ply for hire in M., had garages 
in M., & his omnibuses stopped outside them 
to take up persons who had bought tickets 
in the garages : — Held : defts.’ omnibuses 
•were plying for hire in M. — A.-G. v . Sharp 
(1929), 45 T. L. R. 628 ; 27 L. G. R. 764. 

92. Add. Citations 98 L. J. K. B. 209 ; 140 
L. T. 194 ; 93 J. P. 61 ; 27 L. G. R. 39; 28 
Cox, 0. C. 576. 

94a. Private ground — Separated from high- 

way by stone setts.] — A motor car stood on a 
iece of private ground belonging to a public- 
ouse at Barnes & separated from the high- 
way only by a line of level stone setts, which 
offered no obstruction to the passage either 
of the motor car or of persons desiring to 
enter it from the highway. There members 
of the public entered the car, which was 
licensed as a hackney carriage for revenue 


purposes, but which was not licensed to ply 
for hire within the Metropolitan Police 
District, & on payment of 6 d. to the driver 
were driven to the Richmond Park Golf 
Club : — Held : the motor car was plying 
for hire in a “ public street, road, or place ” 
within Metropolitan Public Carriage Act, 
1869 (c. 115). — White v. Cubitt, [1930] 1 

K. B. 443 ; 99 L. J. K. B. 129 ; 142 L. T. 
427 ; 94 J. P. 60; 46 T. L. R. 99 ; 73 Sol. Jo. 
863 ; 28 L. G. R. 44 ; 29 Cox, 0. C. 80, D. C. 

116. Add. Citation : — 28 Cox, 0. C. 515. 

117a. Overcrowding — Liability of employer 

for aiding & abetting.] — The conductor of an 
omnibus was convicted of permitting the 
omnibus to be overloaded contrary to Railway 
Passenger Duty Act, 1842 (c. 79), s. 13, which, 
by sect. 15, imposed a penalty for thiB offence 
on the “ driver, conductor, or guard.” His 
employer was not present at the time : — 
Held : the employer was liable to be pro- 
ceeded against for “ aiding & abetting, 
counselling & procuring ” the commission of 
the offence. — Gough v. Rees (1929), 142 

L. T. 424 ; 94 J. P. 53; 46 T. L. R. 103 ; 28 
L. G. R. 32 ; 29 Cox, C. C. 74, D. C. 

117 b. Commencement of proceedings — 

Whether order of Commissioners of Inland 
Revenue necessary.] — An information was 
preferred by a police officer against the con- 
ductor of a motor omnibus alleging that he 
had allowed the omnibus to carry at one time 
a greater number of passengers than it had 
been constructed to carry, contrary to Rail- 
way Passenger Duty Act, 1842 (c. 79), s. 13 ; 
- — Held : the prosecution was not a proceeding 
for the recovery of a fine or penalty under 
an Act relating to inland revenue within 
Inland Revenue Regulation Act, 1890 (c. 21), 
s. 21 (1), & it could, therefore, lawfully be 
commenced without an order of the Inland 
Revenue Comrs. — Kirkby v. Minty, [1929] 
2 K. B. 165 ; 98 L. J. K. B. 733 ; 141 L. T. 
515 ; 93 J. P. 176 ; 46 T. L. R. 427 ; 27 
L. G. R. 438 ; 28 Cox, C. C. 640, D. C. 


PART IV. SECT. 2. SUB-SECT. 4. 

g iv. Police car.] — The driver of 

a motor car was charged with exceeding 
tho speed limit on a road in a built-up 
area. At tho time of the alleged 
offence the accused was admittedly 
driving his car at a speed which ex- 
ceeded tho statutory limit applicable 
to such a road, but it was proved that 
he had done so in good faith while 
following a police oar for the sole pur- 
pose of ascertaining tho speod at which 
the police car was travelling so that 
he plight have evidence to plaeo before 
the Chief Constable that the driver of 
the police car was guilty of an offence 
against the provisions of the Hoad 
Traffic Acts. The accused’s car was 
not being used for police purposes in 
the sense of Hoad Traffic Act, 1934, 
s. 3, & he should have boon convicted. 
Observed, that prosecutions of the 
police for exceeding the speed limit in 
circumstances in which sect. 3 does not 
Justify them in so doing should be 
Instructed & conducted on exactly the 
same footing as prosecutions against 

S rivate individuals. — Strathern v. 

LAD8TONE, [1937] S. C. (J.) 11. — 
SCOT. 

n i. One occasion.] — Semble : 

although the words " car plying for 
hire between definite points ” primd 
fade connote the idea of a course of 
action, the section might be contra- 


vened by a plying for hire on one 
occasion only. — Nayanah v. R,, [1931] 
N. L. H. 332. — S. AF. 

sg. Vehicle engaged, to carry chib under 
contract — Fares collected by driver. 1 — 
Held : deft, was “ plying for hire ” 
within Motor Omnibus Act, 1924, 
e . 13 ( 1 ). — Dickens v. Mulholland 
(1929), 41 C. L. R. 397 ; 2 A. I.. J. 
369 ; [1929] Argus L. R. 70.— AUS. 

PART IV, SECT. 3. 

»h. Overcrowding — Whether mens rea 
necessary — Dublin Carriage Act .] — 
Held : the prohibitions contained In 
this regulation were absolute, &, 
accordingly, In the case of a summons 
charging an offence under the regula- 
tion tho absence of mens rea was no 
defence. — M’A dam v. Dublin United 
Tramways Co.. [1929] I. H. 327.— IR. 

sj. Vehicle not on hire. 1 — Where 

the permit granted in respect of a 
motor vehicle prohibits the carrying 
of more than four passengers, the 
carrying of more than this number la 
an infringement of the terms of the 
permit & is punishable under Motor 
Vehicles Act, 1914, s. lfi, even though, 
at the time of the infringement, the 
vehicle was not on hire, — Kino- 
Emperor v. Ram Tahal Singh (1929), 
I. L. R. 9 Pat. 169.— IND. 
tk. Passengers standing on cars .] — 
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Glasgow Corpn. v. Strathern, [1929] 
8. C. (J.) 5.— SCOT. 

si. Permitting omnibus to be over- 
crowded — Whether offence against Inland 
Revenue A Customs Acts .] — A complaint 
was brought in a burgh police ct., 
which set forth that the accused was 
the conductor of a motor omnibus, in 
which a greater number of passengers 
were conveyed than the omnibus was 
constructed to carry, in contravention 
of Railway Passenger Duty Act, 1842, 
s. 13 Held : under Burgh Police 
Aot, a. 454, the burgh magistrate bad 
no jurisdiction to entertain the com- 
plaint, in respect that, while the duties 
Imposed by the Act of 1842 had been 
repealed, & other duties substituted 
therefor, a contravention of sect. 13 
was still an offence against an Inland 
Revenue or Customs Act, within Burgh 
Police Act, a. 454. — Cameron v . 
Sweeney, [1928] S. C. (J.) 34.— SCOT. 

•m. .] — Horn v. Duckett, 

[1929] 9. C. (J.) 63.— SCOT. 

so. Summary proceedings — 

Limitation of time. }— Orb t>. Stra- 
thern, [1929] S. C. (J.) SO.— SCOT. 

PART IV. SECT. 4, SUB-SECT. 1. 

sp. Motor Omnibus Act — Minimum 
fares prescribed by Order in Council — 
Liability of oumer.y- Dickens p. Mit- 
chell, [1928] V. L. R. 606; [1928] 
AVlTb. 323.— AUS. 



VoL ZLH— Street and Aerial Traffic. Oases 146a— 168. 


146a. Agreement not to compete with tram- 

way company — Construction ot agreement.] 

— A local authority entered into an agreement 
with a tramway co. that they (the local 
authority) would not promote or be financially 
interested in any vehicles plying for hire 
“ between any points served by the co.’s 
service.’ ’ The local authority later estab- 
lished a motor omnibus service running 
approximately parallel to the route of the 
co.’s tramways at a distance of some 
300 yards away from any point served by 
those tramways : — Held : the expression 
“ between any points served by the co.’s 
service ” meant definite spots or places on 
the route of the co.’s tramways which were 
actually passed by the tramway cars & not 
points within areas the inhabitants of which 
might reasonably be expected to use the 
tramway service. Therefore, there had been 
no breach by the council either of the agree- 
ment, or of sect. 57 of the Cleethorpes Urban 
District Council Act, 1928, which sub- 
stantially reproduced it. — Great Grimsby 


Street Tramways Co. v. Cleethorpes 
Urban District Council (1934), 99 J. P. 
81 ; 33 L. G. R. 33, H. L. 

146b. Rudeness of driver of hackney carriage- 
validity of bye-law.] — By a local Act, a local 
authority was empowered to make such bye- 
laws as it thought fit for ( inter alia) the 
regulating of hackney carriages & carts 
plying for hire within the borough & for 
regulating the conduct of the drivers thereof 
reasonably. A bye-law was accordingly 
made which provided : “ Every driver of a 
hackney carriage shall when working or 
plying for hire . . . conduct himself in a 
proper civil & decorous manner at all times.” 
In a prosecution under the bye-law it was 
contended that the bye-law was uncertain 
as to the standard required & unreasonable, 
& that it was therefore void & unenforceable : 
— Held : the bye-law was neither uncertain 
nor unreasonable & was therefore valid & 
enforceable. — Ireland v. Wilson, [1936] 3 
All E. R. 358. 


Part V. — Locomotives and Motor Cars. 

See, now. Road Traffic Act, 1930 (c. 43), Part I. 


154a. Driver’s licence — Person under twenty-one — 
Vehicle driven for previous six months — 
Exemption of agricultural tractor.] — (1) An 

agricultural tractor driven in the course of 
the internal operations of a farm is exempted 
from the above provisions. (2) The onus of 
proof lies on a deft, to bring himself within 
the above excepting clause, if he can. It is 
not for the prosecution to prove affirmatively 
that a deft, does not come within the clause. — 
Roche v. Willis (1934), 151 L. T. 154 ; 98 


J. P. 227 ; 32 L. G. K. 280 ; 30 Cox, C. C. 

121 . 

154b. Onus of proof.]— R oche 

v . Willis, No. 154a, ante . 

163. After this case add : — 

.] — See , nou), Finance Act, 1920 

(c. 18), s. 13, Sched. II., para. 4, as amended 
by Finance Act, 1926 (e. 22), b. 13, & Finance 
Act, 1927 (c. 10), s. 11, Sched. IV. ; Roads 
Act, 1920 (c. 72). rs. 1. 20 (3). 


PART IV. SECT. 5. 

f i. .] — Deft., a taxi-cab 

owner, was convicted for unlawfully 
permitting: his taxi-cab to stand at 
other than a cab-stand contrary to a 
municipal bye-law which read as 
follows ; " Excepting at places de- 

signated by bye-law as cab stands, no 
cab shall stand in any street or lane 
unless hailed by a prospective passenger 
& then only for sufficient time to take 
in such passenger, or unless waiting 
for a passenger for whom the cab hoe 
been ordered. The fact of any signs 
being exhibited on a cab indicating 
that it is vacant or waiting to be hired 
shall be conclusive evidence that such 
cab is not waiting to keep an engage- 
ment. Nothing herein snail be con- 
strued as prohibiting a cab from stop- 
ping at the side of any street for a 
sufficient length of time, & in order to 
discharge a passenger, nor as relieving 
any cab-driver from the duty of com- 
plying with all bye-laws of the City 
relating to parking.' 1 During the 
time in question the car was parked 
at the side of a street & Its windshield 
carried a card marked “ Engaged," & 
deft. & his wife were at a nearby 
theatre, Sc when they came out they 
drove home in the car. On appeal : — 
Held : the oab did not at the time in 
question " stand " in any street or 
lane within the meaning of the bye- 
law Sc the appeal was allowed. — R. v. 
Lewis, [19351 1 W. W. R. 254 ; 1 
D. L. R. 766 ; 63 Can. C. 0. 171.— CAN. 

g I. Classification of vehicles on 

basis of possession of metres— Validity 
of bye-law.) — R. e. Johnston (1931), 56 
Can. C. C. 358.— CAN. 


PART IV. SECT. 9. 

gq. Licence g ranted suJbject to approval 
of time -tattle — Failure to observe time- 
table — Liability of owner.] — Art. 14 of 
the Omnibus Bye-laws for Aberdeen, 
1926, is as follows : " the proprietor of 
auy omnibus shall submit, for the 
approval of the magistrates, a time- 
table showing the time of arrival at &: 
departure from the stance ... & 
every such omnibus shall leave the 
aforesaid stance . . . punctually at 
the time stated in the said time-table 
as approved by the maglstrateH." A 
co. owning motor omnibus, with which 
it was duly llcenoed to ply for hire in 
Aberdeen, obtained from the magis- 
trates approval of a time-table showing 
the starting times of its omnibuses from 
a particular stance. On a day when 
It was anticipated that, owing to 
special traffic congestion, the arrivals 
at tbe stanoe of the co.'s incoming 
omnibuses would be delayed, a servant 
of tbe co. acting with the manager's 
approval, took out an additional 
omnibus to augment the usual service. 
He started from the stance with this 
omnibus at a time which was not one 
of those authorised In the co. ’a approved 
time-table. In a prosecution of the 
manager, as representing the co. for 
the contravention of art. 14 : — Held : 
a contravention of art. 14 by one of 
the co.'s servants acting within the 
scope ot his employment, was an 
offence for which the manager, as repre- 
senting the oo. was responsible.— B ean e. 
Sinclair, [1930] S. C. (J.) 31. — SOOT. 

sr. Agreement between corporation dt 
street railway— Prevention of competi- 
tion— What amounts to breach of bye - 
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law — Sightseeing omnibus .1 — R. v. Red 
Link, Ltd.. [1930] 3 D. L. R. 747 ; 53 
Can. O. 0- 280 ; 65 O. L. R. 199.— CAN, 

•v. Loitering.] — A taxi cab driver, 
who drove slowly along a street 
looking for passengers was convicted 
of an offence against reg. 125 (d) made 
under the Transport Act, 1930, which 
provides that " tbo driver of a public 
vehicle upon any public street shall not 
permit the publio vehicle to loiter." 
Upon appeal by way of statutory 
prohibition :~r-Held : alowneea of apeed 
did not in itself oonaUtuto sufficient 
evidence of loitering &, thorofore, the 
conviction was bad. — Re Michaklis, 
Ex p. Hivis (1933), 50 N. S. W. W. N. 
90 ; 11 L. G. R. 90.— AUS. 

PART V. SECT. 2, SUB-SEOT. 2. 

r i. Licensing of vehicles carry- 

ing goods .] — It. v. Storie, R. v. Valens, 
[1930] 3 W. W. R. 366 ; 54 Can. C. C. 
403.— CAN. 

PART V. SECT. 2, SUB-SECT. 3. 

sv. Construction of Regulation.] — 
Motor Vehicles (Construction & Use) 
Regs., 1931, provide by Reg. 59 that 
the weight transmitted to the road 
surface " by any two wheels in line 
transversely " shall not exceed 8 tons 
in the case of a motor vehicle with 
4 wheels : — Held ; " transversely "does 
not mean " obliquely," 8c the two 
wheels referred to are either the two 
front wheels, or the two back wheels, 
& not a front wheel 8c a back wheel on 
opposite sides of the vehicle. — Thomas 
r. Galloway, (1935) S. 0. (J.) 27- 
SCOT. 



Oum 180a— 188a. English and Empire Digest Supplement. 


180a. Liability for damage to bridges — Looomotlve 
Act, 1861 (c. 70), s. 7— To what bridges 
applicable — County bridge.] — Held : above 
sect, does not apply to a county bridge. — 
R. v . Kitchener (1878), L. R. 2 C. C. R. 88 ; 
43 L. J. M. C. 9 ; 29 L. T. 697 ; 88 J. P. 134 ; 
22 W. R. 134 ; 12 Oox, C. 0. 522, C. C. R. 

Annotations:— Reid. E. v. Dorset Inhabitants (1881), 45 
L. T. 308 ; Sharpness New Docks & Gloucester & 
Birmingham Navigation Co. v. Worcester Con>n., A.-G. v. 
Sharpness New Docks & Gloucester & Birmingham Naviga- 
tion Oo., [19331 1 K. B. 422. 

180b. Efficient braking system — What amounts to.] 

— Applt.’s motor lorry became involved in 
an accident with another motor lorry driven 
in the opposite direction. After the accident, 
the brakes of applt.’s lorry were tested, & 
it was found that they were not maintained 
in good & sufficient working order. Applt. 
was charged with having unlawfully used on 
a certain road the said motor lorry not 
equipped with an efficient braking system 
or efficient braking systems in either case 
having two means of operation, contrary to 
the ^ Motor Vehicles (Construction & Use) 
Regulations, 1937, reg. 34. The justices 
convicted applt. & fined him the sum of 10s. 

. Thereupon this appeal was brought, & applt. 
contended that the prosecution must prove 
that applt.’s lorry was not equipped with an 
' efficient braking system or efficient braking 
systems; that for this purpose it was not 
sufficient to prove merely that the brakes 
were not maintained in good & efficient 
working order ; that in order to establish 
the offence charged it must be proved that 
the braking systems, as systems, with which 
applt.’s lorry was equipped were not efficient 
braking systems ; & that the prosecution 

should have been brought under reg. 67 or 
reg. 68 of the regulations : — Held : as the 
regulation in question draws a cloar distinc- 
tion between construction of braking systems 
on the one hand, & use on the other hand, 
the justices were wrong in drawing the 
inference, from the mere behaviour of a 
motor lorry at a particular time, that the 


braking system of the motor lorry was not 
efficient. — Ogle v. Young, [1938] 4 All E. R. 
39, D. C. 

185. Add. Annotation : — Apld. Dennis v. Leonard 
(1929), 141 L. T. 94. 

185a. Steam tractor.] — Carpenter v. Fox. 

No. 232a, post. 

185b, Petrol-driven tractor.] — An 14 Austin ” 

petrol-driven tractor was driven on a public 
highway. Upon an information under Loco- 
motives on Highways Act, 1896 (c. 86), s. 7, 
for breach of Motor Cars (Use & Construction) 
Order, 1904, Article II., clause 3, the justices 
held that the vehicle in question was not 
a motor car within the meaning of that order 
& Act, stating that the tractor type of vehicle 
was never contemplated when the order of 
1904 was made : — Held : that the tractor 
was such a motor car. — Dennis v. Leonard 
(1929), 141 L. T. 94 ; 28 Cox, C. C. 621, D. C. 

186. Add. Citations [1929] A. 0. 364 ; 98 

L. J, Ch. 198 ; 140 L. T. 024 ; 93 J. P. 146 ; 
27 L. G. R. 201. 

i88a. Trade Uoenoe — ** Some other or further use ” 
— What amounts to.] — By Art. D of reg. 29 
of Part II. of Road Vehicles (Registration & 
Licensing) Regulations, 1924, S. R. & O., 
1924, No. 1462 : “ (1) A general trade 

licence snail not be used upon any vehicle 
other than a vehicle which is in the possession 
of the holder of such licence in the course of 
his business as a manufacturer or repairer 
of or dealer in mechanically propelled 
vehicles. (2) A general trade licence shall 
not at any time be used upon a vehicle which 
is being used for the conveyance of 
passengers for profit or reward. ... (4) Sub- 
ject to the provisions of paras. (1) & (2) of 
this article a vehicle may be used upon a 
public road under a general trade licence for 
any purpose connected with the business as 
a manufacturer or repairer of or dealer in 
mechanically propelled vehicles of the holder 
of such licenoe, & so long as such vehicle is 
bond fide being used for such purpose the 


PART V. SECT. 2, SUB-SECT. 4. 

g i. Necessity for averment 

of Order.] — Under powers conferred by 
Locomotives on Highways Act. 1896, 
a. 12, regulations were made by the 
Heavy Motor Car (Scotland) Order, 
1905, & amending orders, with regard 
to heavy motor oars, the effect of which 
was to fix a speed of 20 miles an honr 
for motor cars exceeding 3 tops in 
weight. A motor driver was charged 
in the Sheriff Ct. upon a complaint 
which set forth that over a distance of 
7 miles on a public highway he “ did 
drive a motor oar, vis., a motor 
omnibus, at a speed exceeding 20 
miles per hour, viz., about 27 miles 
per hour, contrary to the Motor Car 
Act, 1903, s. 9." The weight of the 
omnibus unladen exceeded 3 tons. 
None of the. Statutory Orders were 
libelled in the complaint. The sheriff 
having repelled an obieotion that 
soot. 9 did not apply to the omnibus, 
& having convicted the accused : — 
Held : the complaint as laid was 
irrelevant, in respect that the pro- 
visions or sect. 9 of the 1903 Act 
applied only to motor vehicles under 
9 tons in weight ; to make It relevant 
it was necessary to libel the Statutory 
Orders which made vehicles exceeding 
3 tons in weight subject to a speed 
limit. — Durnion t>. Paterson. 119301 
8. C. (J.) 12. — -SOOT, 
g ii. Whether notice of 


prosecution necessary .] — Two police 
officers, who had detected a heavy 
motor car travelling In exoess of the 
speed limit of twenty miles an hour, 
overtook & stopped the oar, & oue of 
them thereupon informed the driver 
that he had been travelling at a speed 
exceeding twenty miles an hour, & 
that his speed was twenty-six miles an 
hour. The driver was subsequently 
prosecuted for an offence against the 
Order of 1905. In defenoe he pleaded 
that he had not received the warning 
required by sect. 9 of Motor Oar Act, 
1903: — Held : a prosecution for & 
contravention of the Order of 1905 is 
not a proseoution for an offence under 
sect. 9 of Motor Oar Act, 1903; &, 
accordingly, the warning or notice 
required by that sect, is not a con- 
dition precedent to conviction for a 
contravention of the Order. — Taylor 
e. Horn, [19291 8. C. (J.) 111.— SOOT. 


g ill. Evidence of — Speedo - 

mder .] — The driver of a motor chara- 
banc was convicted of exceeding the 
speed limit of twenty miles an hour. 
The only evidence was that of two 
police offioers, who followed the chara- 
banc along the street. travelliM in & 
motor cycle combination fitted with 
a recently tested speedo-meter. They 
deponed that, for a distance of 300 
yards, their motor cycle kept 20 
yards behind the charabanc, & that, 
during this distance, the speedometer. 
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registered a speed of twenty -six miles 
per hour. An objection to the suffi- 
ciency of the evidence, on the ground 
that the method of registering the 
speed of the oharabano was unreliable, 
repelled ; 8c conviction sustained. — 
Taylor v. Horn, [19291 S. O. (J.) 111. 
— SCOT. 
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■b. Validity bye-law .] — The 


imposed by Wl 

14,415 on motor vehi< 


. tax 

Bye-law No. 
used in the 


oity is a “ fee or oharge " within the pro- 
hibition in Highway Traffic Act, 1930, 
s. 107 (r). — W innipeg Oity v. Orescent 
Creamery Co., [1934] 1 W. W. R. 
228; 41 Man. L. R. 564.— CAN. 

-Validity of bye-laws 
regulating scales of fares, & prohibiting 
owners from allowing driven to work 
more than sixty hours a week, 8c 
requiring them to take out motor 
vehicle liability insurance policy. — 
Be Winnipeg Bye-law No. 14.272 
(1932), 60 0. C. O. 885 5 41 Man. L. R. 
448,— CAN. 

se. .] — A bye-law made by the 

Police Comm, reducing taxi fares held 
nugatory in view of the power given 
to the city of Hamilton by Hamilton 
Street Railway Oo. Act, 1927.— R. 
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holder of the licence shall not by reason only 
that some other or further use is being made 
of the vehicle be deemed to commit a breach 
of these regulations ” : — Held : the words 
“ some other or further use M are limited to a 
use by the holder of the licence, & do not 
cover the delivery, for reward, by an intend- 
ing purchaser of a motor vehicle of his own 
goods to his customers during a demonstra- 
tion run. — Westover Garage, Ltd. v. 
Deacon (1981), 145 L. T. 357 ; 95 J. P. 155 ; 
47 T. L. R. 509 ; 29 L. G. R. 474 ; 29 Cox, 
C. C. 327, D. C. 

Annotation : — Consd. Dark v. Western Motor & Carriage Co. 

(Bristol), Ltd.. [1939] 1 All E. R. 143. 

188b. Motor ambulance towing trailer laden 

with motor-boat.] — Resps. were charged with 
using a vehicle upon a public road under a 
general trade licence for a purpose other than 
a purpose for which the vehicle was authorised 
to be used under such licence — namely, the 
towing of a trailer laden with a motor-boat, 
contrary to the Road Vehicles (Registration 
& Licensing) Regulations, 1924 (8. R. & O., 
1924, No. 1402), reg. 29D, & the Roads Act, 
1920, s. 12. The justices dismissed the 
charge, holding that the use of the vehicle 
for the conveyance of the motor-boat to the 
premises of resps. for the purpose of over- 
hauling the propeller-shaft & the exhaust 
system & of either fitting a new engine or 
overhauling the existing engine was a pur- 
pose connected with resps.’ business as 
repairers of mechanically propelled vehicles, 
within the meaning of the regulations. 
Thereupon this appeal was brought : — Held : 
as the motor-boat was not connected with 
the business of a manufacturer or repairer of 
mechanically propelled vehicles within the 
meaning of the regulations, the offence 
charged was proved. — Dark v. Western 
Motor & Carriage Co. (Bristol), Ltd., 
[1939] 1 All E. R. 143 ; 83 Sol. Jo. 195, D. 0. 


188c. Driver's lloenee — Applicant suffering from 
specified disability — Refusal of licence — 
Whether applicant entitled to appeal.] — The 

Ct. of Appeal, reversing a decision of the 
Div. Ct., granted a rule nisi for a mandamus 
to justices to hear an appeal from a licensing 
authority under Road Traffic Act, 1930 
(c. 43), s. 5, but held, when the rule came on 
for argument, that as appct. suffered from a 
specified disability which he admitted in his 
declaration & which compelled the licensing 
authority to refuse the licence the rule must 
be discharged. — R. v. Cumberland Justices, 
Ex p. Hepwortii (1931), 140 L. T. 5 ; 95 
J. P. 200 ; 47 T. L. R. 610 ; 30 L. G. R. 1 ; 
29 Cox, C. 0. 874, 0. A. 

188d. Disqualification for Indefinite period.] — 

R. v. Fowler, No. 254c, ante, 

188e. Test — Whether properly conducted — 

Jurisdiction of magistrate.] — Resp., in pur- 
suance of certain regulations made under the 
I toad Traffic Acts, submitted himself to a 
test of competence to drive a motor vehicle. 
The test was conducted by applt., a driving- 
tost examiner appointed by the Minister of 
Transport, who was not satisfied that 
resp. was competent to drive without danger 
to <fc with due consideration for other users 
of the road a vehicle of the same class or 
description as that on which he was tested. 
Thereupon, pursuant to sect. 0 (0) of the Act 
of 1934, resp. applied to a ct. of summary 
jurisdiction to determine whether or no the 
lest was properly conducted in accordance 
with the regulations. On behalf of applt., 
it was contended that the jurisdiction con- 
ferred on the magistrate by sect. 0 (0) of 
the Act of 1934 was limited merely to an 
inquiry whether or not tlu.» test was con- 
ducted by an authorised person in con 
formity with the regulations, & did not give 
any right of appeal whatever against the 


PART V. SECT. 8, SUB-SECT. 2. 

188b 1. Driver' 8 licence — Driving [car 
while disqualified — In place to which 
public have access .] — The driver of a 
motor vehicle was convicted of an 
offence under sect. 7 (4) of Iioad Trafflo 
Act, 1930, on the ground that, while 
disqualified for holding a driving 
licence, he had driven a vehicle on a 
road forming the access from a public 
highway to a farm. The road In 
question was part of the farm & led 
only to the farmhouse, where it 
terminated. It had no other houses 
on it, & it was not maintained by any 
public authority but by the farm 
tenant In terms of his lease. There 
was no gate at the entrance to it, & 
no intimation that it was not open to 
the publio: Sc except at times in 
summer, when the farmer placed a 
pole across it to prevent the straying 
of cattle, there was no obstacle to 
prevent the public having access to 
ft. The road was used by the public 
as an access to the farm. Sc members 
of the publio not having business there 
also frequently walked on it. They 
had, on several occasions, been turned 
off by the farmer when there were 
wowing crops in the adjoining fields : — 
Held : the road was a road to which the 
publio had access within Road Traffic 
Act, 1980, s. 121 (1).— Harrison v. 
Hill, [1932] S. C. (J.) 13.— SOOT. 

a (p. 868) i. Officer driving car 

owned by Grown.} — A provision of a 
provincial Act which prohibits the 
driving of a motor car by any one. 


other than the owner of the vehicle 
holding a certificate of registration, 
unless he, the driver. Is a duly licensed 
chauffeur or the holder of a permit to 
operate, cannot be applied to the 
driving of a motor car by a member of 
His Majesty's Permanent Forces where 
the car is owned by His Majesty in the 
right of the Dominion Sc la being used 
by said driver in the discharge of bia 
military duties. — R. v. Anderson, 
[1930] 2 W. W. It. 595 ; 54 Can. C. C. 
321 ; 39 Man. L. R. 84.— CAN. 

a (p. 868) II. .] — Ontario 

Highway Traffic Act, R. S. O., 1927 
a. 96, which requires an operator’s 
licence, does not apply to a member of 
His Majesty's Permanent Forces In the 
Dominion while he. is driving a motor 
vehicle the property of His Majesty 
in the right of the Dominion while on 
military or public duty Sc In obedience 
to the order of a superior officer. The 
Crown, not being expressly mentioned 
Id Ontario Highway Traffic Act, is not 
bound thereby. — R. v. Rhodes, [19341 
O. R. 44 ; 1 D. L. R. 251 ; 61 C. C. 0. 
3.— CAN. 

d i. .]— Bullock v. Han- 

sen, [1928] 2 W. W. R. 528 ; 37 Man. 
L. 450.— CAN. 

d ft. .]— By Highway 

Trafflo Act, R. 8. O.. 1927, s. 06, the 
result of driving without a licence is 
liability to a fine ; the unlicensed 
driver does not become an outlaw on 
the road. In a proper case, therefore, 
he may recover damages in respect of 
negligent driving by another party. — 
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Downey r. Hyhlop, [1930] 4 D. L. Ii. 
578 ; 65 O. L. R. 548.— CAN. 

f i. Person “ using.") — Cock- 

burn v. Gordon, [1928J 8. C. (J.) 87. — 
SCOT. 

m i. .]- The fact 

that a person drives a vehicle on a 
highway without carrying the number 
plates required by statute does not 

f iroolude him from recovering damages 
or injuries sustained as the result of 
the negligence of the drl /er of another 
vehicle. — B eymour v. Arbowhmith, 
[1931 J 3 W. W. R. 501.— CAN. 

n (p. 869) i. Nno car using 

numftcr plates of old car.]— Although 
under Vehicles Act, 1924, c. 42, where a 
registered oar has been disposed of & 
another one obtained the number plates 
on the former are to be used on the latter 
car, the new oar must first be registered 
before the owner is entitled to drive it 
on publio highways with the old plates 
on It. — Bunk v. Bouffard, [1928J 3 
W. W. R. 219.— CAN. 

o (p. 869) i. Meaning of learn- 

ing.)— A person is ** bond fide learning 
to drive a motor car " if the relation 
of pupil & teacher in fact exists, even 
although he is receiving instruction 
after he has completely learnt the art 
of driving 8c guiding a motor car. 
When a pupil Is being bond fide taught 
matters pertaining to the sue control 
of a motor car on a highway he comes 
within the Act. — Hudd v . Wilson, 
[1929] V. L. R. 132; [19291 Argus 
L R. 138.— AUS. 
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decision of a duly appointed examiner who 
had conducted a test in conformity with the 
regulations, & that, as there was no evidence 
that the test was not conducted in con- 
formity with the regulations, the complaint 
should be dismissed. On behalf of resp., it 
was contended that the provisions of 
sect. 0 (0) enabled the magistrate to inquire 
into circumstances of the test itself & to 
determine whether or not the applt. was 
justified in refusing to pass resp., <fc had 
acted reasonably in so doing, & had conducted 
the test properly in accordance with the 
regulations, & that otherwise the word 
“ properly ” in the sub-sect, would be un- 
necessary & mere surplusage. The magis- 
trate found as a fact that the test was con- 
ducted by applt. in accordance with the 
regulations, but upheld the contentions on 
behalf of resp., & ordered that, as a proper 
decision as a result of the test had not been 
reached in accordance with the regulations, 
resp. should be eligible to submit himself 
for another test before the expiration of the 
prescribed period. Thereupon this appeal 
was brougnt : — Held : the magistrate’s 
decision was wrong, as it was at variance with 
, his finding of fact that the test was con- 
ducted by applt. in accordance with the 
regulations. The complaint should, there- 
- fore, be dismissed, & the magistrate’s order 
quashed. — Geraghty v. 'Iorris, [1939] 2 
All E. R. 269 ; 100 L. T. 397 ; 103 J. P. 175 ; 
55 T. L. R. 599 ; 83 Sol. Jo. 359 ; 37 L. G. R. 
297, I). C. 

192. Add. Citation 28 Cox, 0. 0. 498. 

199a. Speedometer — Whether corroboration 

necessary.] — Resp. was charged with driving a 
motor car on a road in a built-up area at a 
speed greater than 30 miles per hour. Applt., 
a police inspector gave evidence that he 
followed resp.’s car in another car for a dis- 
tance of about a mile & a half & that the 
inspector’s speedometer showed that the 
speed of his car varied between 35 & 42 miles 
an hour. A police officer also gave evidence 
that he tested the speedometer on applt. ’s 
car & that it was correct. No evidence was 
tendered by or on behalf of resp., who sub- 
mitted that there was no corroboration of 
applt.’s evidence as required by Road 
Traffic Act, 1934 (c. 50), s. 2. Applt. con- 
tended that the evidence was sufficient as it 
was coupled with the evidence of the accuracy 
of the speedometer. Without ruling upon the 
submissions made by the parties, the justices 


dismissed the charge, “ being of opinion that 
in cases of this kind it is not desirable that 
the evidence of a police officer checking a 
person’s speed from the speedometer in his 
own car should be accepted Tinless corro- 
borated by another witness present at the 
time”: — Held: (1) although resp.’s sub- 
mission was incorrect in point of law, the 
justices were wrong in laying down what 
purported to be a new rule of law of universal 
application, as there was no rule of law re- 
quiring corroboration in the circumstances of 
the case ; (2) as, but for the justices’ decision, 
resp. might have desired to call evidence by 
way of answer, the proper course was to remit 
the case back to the justices to hear & deter- 
mine it according to law. — Russell v . 
Beesley, [1937] 1 All E. R. 527 ; 53 T. L. R. 
298 ; 81 Sol. Jo. 99, D. C. 

199b. .] — Applt. was charged with 

driving a motor vehicle at a speed exceeding 
30 m.p.h. The only evidence given in sup- 
port of the charge was that of two police 
officers, who, travelling in the same police 

. car, stated that applt. had been driving 
at speeds of 38, 40, 42 & 44 m.p.h. They 
based these statements merely upon observa- 
tion of the speedometer on the police car. 
No evidence was given of the accuracy 
of the speedometer : — Held : such evidence, 
based upon observations of one instrument, 
without proof of its accuracy, without 
evidence of the opinion of an experienced 
person as to the speed at which applt. was 
travelling, was not, under Road Traffic Act, 
1934 (c. 50), s. 2 (3), sufficient to convict 
applt. — Melhuish v. Morris, [1938] 4 All 
E. R. 98 ; 82 Sol. Jo. 854, D. C. 

199c. Evidence of two witnesses — Whether 

corroboration.] — Applt. was charged with 
having unlawfully driven a motor lorry at a 
speed greater than the maximum speed 
specified for a vehicle of that class or descrip- 
tion in Road Traffic Act, 1934 (c. 50), Sched. I, 
contrary to Road Traffic Act, 1930 (c. 48), 
s. 10 (1). Evidence was given by one police 
officer of excessive speed, estimated by him 
at a place on the particular road, & by a 
second police officer to the same effect, 
estimated by him at a different place on the 
same road. Neither of the police officers 
had relied on a stop-watch or speedometer, 
nor was there any reference to any specified 
& measured distance for the purpose of 
calculating the speed of vehicles. Applt. con- 
tended that, inasmuch as the opinion of each 
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A. (a). 

d I. Evidence of speed — Speedo- 
meter .) — Instruments such aa, & in- 
cluding:, apeedo -meters, may be pre- 
sumed to function accurately, unless 
the contrary, is shown. — Peterson v. 
Homes, [19271 S. A. S. R. 419.— AUS. 

E i. Wrongful admission of 

constable’s notes .) — Where, on a prose- 
cution for exceeding: the speed limit, 
the special magistrate, who stated 
that ho believed the police evidence, 
wrongly admitted aa evidence notes 
taken by the police constables, & said 
in his judgment that the police evidence 
was supported by notes taken at the 
time : — Held : as it could not be 
inferred that the conviction would 
have been made bad the notes been 


exoluded, the conviction must be set 
aside. — Pelham v. Homes, [1928] S. A. 
S. R. 105.— AUS. 


k i. .1 — R. v. Knott 

(Alta.), [1929] 1 D. L. R. 773 ; 1 

W. W. R. 304: 51 Con. Crim. Cas. 189. 
—CAN. 


sr. Motor fire engine — Whether exempt 
from regulations .} — The fact that a 
motor vehicle operated by a Are 
department is answering a fire alarm 
does not exempt Its driver from the 
obligations of the Motor Vehicle Act, 
even though it has the right of way. — 
Lawton v. Winnipeg & Inter urban 
Services, Ltd., [1928] 4 D. L. R. 887 : 
[1928] S W. W. R. 354 ; 37 Man. L. R. 
468.— CAN. 


• v. What constitutes speed limit — 
Erection of notice board . 1 — A speed 
limit of fifteen miles per hour is not 
constituted by the erection of a single 
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notice board on which the figure " 15 ” 
appears without any Indication of the 
limits within which the restriction is 
to apply. — W allace v. Durban In- 
spection op Police, [1931J N. L. R. 
282.— S. AF. 


>w. Motor Vehicle Act, 1935, 8. 53 — 
Whether affecting civil liability .1 — 
Sect. 63 of Motor Vehicle Act, 1935, 
is a penal sect. 8c does not affect civil 
liability. — MoDermid v. Bowen (No. 
1), [1937] 2 W. W. R. 347 : 51 B. C. R. 
525 ; on appeal , [1938] 2 W. W. R. 
510.— CAN. 


•z. Form of information .] — An In- 
formation is good which charges 
unlawful operation of a motor vehicle 
at an excessive rate of speed contrary 
to sect. 84 (2) of Motor Vehicle Act, 
1932 (N. S.). — R. v. Eisenhauer, 
[1937] 2 D. L. R. 770 ; 11 M. P. R. 
406 ; 68 Can. C. C. 221.— CAN. 
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police officer related to a different place on 
the road, & to a different time in each case, & 
inasmuch as the evidence of excessive speed 
at each place therefore consisted solely of 
the opinion of one police officer, there could 
not be a conviction by virtue of Road 
Traffic Act, 1930 (c. 48), s. 10 (3), as sub- 
stituted by Road Traffic Act, 1934 
(c. 50), s. 2 (3), which provided that “ the 
evidence of one witness to the effect that 
. . . the person prosecuted was driving the 
vehicle at a speed exceeding ” the speed 
limit, was by itself not sufficient for a con- 
viction. The justices convicted applt., im- 
osed a fine of 20s., & ordered that his licence 
e indorsed : — Held : as the vehicle had not 
been observed by the two police officers at the 
same moment, the justices were wrong in 
concluding that the evidence was sufficient 
to comply with the sect, of the Act with 
regard to corroboration. — Brighty v. Pear- 
son, [1938] 4 All E. R. 127 ; 159 L. T. (519; 
102 J. P. 522 ; 82 Sol. Jo. 910 ; 30 1.. G. R. 
064, D. C. 

203. Add. Annotation : — Consd. Milner v. Allen 
(1933), 97 J. P. 111. 

207a. Motor coach — Schedule necessitating exces- 
sive speed — Liability of employer for aiding & 
abetting.] — Resps. owned a motor coach 
which was a heavy motor car fitted with 
pneumatic tyres, & was restricted under 
Heavy Motor Car Order, 1904, to a maximum 
speed limit of twelve miles per hour. The 
vehicle was driven by a servant of the resps. 
between L. & P. Resps. advertised times of 
departure & arrival which necessitated an 
average speed of eighteen miles per hour 
without allowing for stops. While driving 
the coach at thirty-five miles per hour on 
one of the scheduled journeys, resps.’ servant 
was stopped by the police, <fc the resps. 
were summoned for counselling, procuring, 
aiding & abetting the commission of the 
offence : — Held : resps. ought to have been 
convicted of counselling & procuring. — 
Newman v . Overington, Harris <fc Ash, 
Ltd. (1928), 93 J. P. 46 ; 27 L. G. R. 85, D. C. 

210, Add. Annotation: — Refd. R. v . Surrey J ustices, 
Ex p . Witherick (1931), 146 L. T. 164. 

216. Add. Annotation : — Consd. R. v. Surrey 
Justices, Ex p. Witherick, [1932] 1 K. B. 450. 


217. Add. Annotation : — Consd. R. v. Surrey Jus- 
tices, Ex p. Witherick, [1932] 1 K. B. 450. 

222a. Under Road Traffic Act, 1980 (c. 48) — 
“ Driving without due care & attention or 
without reasonable consideration ” — Separate 
offences.] — Applt. was convicted before jus- 
tices on an information which charged him 
with driving a motor vehicle on a road “ with- 
out due care & attention or without reasonable 
consideration for other persons using the road 
contrary to sect. 12 of Road Traffic Act, 
1930 ” : — Held : the section created two 
separate offences & the conviction was bad 
for duplicity, applt. having been charged 
with those two offences in the alternative. — 
R. v. Surrey Justices, Ex p. Witherick, 
[1932] 1 K. B. 450 ; 101 L. J. K. B. 203 ; 146 
L. T. 164 ; 95 J. P. 219 ; 48 T. L. R. 67 ; 
75 Sol. Jo. 853 ; 29 L. G. R. 667 ; 29 Cox, 
C. C. 414, D. C. 

Annotation .—Consd. It. v. Wllmot (1933), 97 J. P. 149. 

222b. “ Driving without due care & atten- 
tion ** — Inexperience — Whether defence.] — 

Resp. was charged with driving a private 
motor vehicle without due care & attention 
contrary to Road Traffic Act, 1930 (c. 48), 
s. 12. The justices dismissed the charge, on 
the ground that resp. “ was exorcising all the 
skill & attention to be expected from a person 
with his short experience ” : — Held : the 
justices were wrong in assuming that there 
can be one standard for an ordinary driver 
& another standard for a person of inex- 
perience or lacking in skill. Whether 
experienced or inexperienced, a driver must 
exercise “ due care & attention ” as provided 
by sect. 12 of the Act of 1930. — McCrone v. 
Riding, [1938] 1 All E. R. 157 ; 158 L. T. 
253 ; 102 J. P. 109 ; 54 T. L. R. 328 ; 82 
Sol. Jo. 175 ; 36 L. G. It. 160 ; 30 Cox, C. C. 
670, J). C. 

Annotation : — Refd. Tho Manchester Regiment, [19381 P. 

117. 

222c. ** Driving recklessly or in a manner 

dangerous to the public ” — Separate offences.] 

— R. v. Mills (1932), 173 L. T. Jo. 57 
(Quarter Sessions). 

222d. .] — Applt. was convicted on 

a count of an indictment in the following 
terms : “ Statement of offence. Driving 

motor vehicle in a manner dangerous to the 
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A. (t). 

210 II. Speed of car — Possibility 

of control .] — R. v. Durand, [1P2«] 
2 D. L. R. 703 ; 49 Can. Crlm. Can. 217 ; 
60 N. 8. R. 64. — CAN. 

222a I. Under Road Traffic Act, 
1930 (c. 43) — Joinder of charges against 
two drivers in one complaint .] — A com- 
plaint charging two motor drivers 
with having contravened sect. 12 (1) 
of Road Traffic Act, 1930, set forth 
that they had each driven a motor 
vehicle without due care & attention 
Sc without reasonable consideration for 
other persons using the road, & had 
respectively caused each of the vehicles 
to collide with & damage the other : — 
Held : it was competent to charge the 
two drivers in the one complaiDt. — 
Matbewbon v . Ramsay, [19361 S. C. 
(J.) 5.-— SCOT. 

222a ii. Driving under the 

influence of drink.] — In an appeal 
against a conviction for driving a motor 
vehicle when under the influence of 
drink, contrary to Road Traffic Act, 


1930 (c. 43), r. 16 (2), the stated ease 
did not disclose t ho special reasons 
for which tho .Sheriff-Substitute hod 
thought, fit to restrict the period of 
disqualification to three months. 
Observed, per Lord Monckieff. that 
tho minimum period of disqualifica- 
tion is imposed imperatively by tho 
statute, & if it is modified for special 
reasons, tho grounds nf indulgence 
should be set forth in the stated ease.- — 
Oampbeli. v. .Sinclair, [1938] S. <J. (J.) 
127.— SCOT. 

•x. Driving recklessly <ft failure to 
stop .] — Accused was charged on an 
indictment which set forth that, while 
on a public road Sc under the influence 
of intoxicating liquor bo as to be 
incapable of driving a car, he drove a 
car in a reckless manner & at aD exces- 
sive speed into a motor bicycle on 
which there was a pillion passenger: 
that although aware of tho accident 
he failed to stop, & that in consequence 
of the collision he Injured the driver 
of the bicycle Sc killed the passenger. 
Objection was taken that ft was in- 
competent to Incorporate in the Indict- 
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ment avorroents of intoxication & 
failure to stop, matters which might 
each have been charged as a separate 
& independent statutory offence : — 
Held : the averments objected to 
formed part of the circumstances sur- 
rounding the crime charged. & might 
cast a light upon the culpability of 
accused with regard to that crime Sc, 
further, they gave accused notice of 
the case which he would have to 
meet.— H.M. Advocate v. Tullt, 
[1935] S. C. (J.) 8.— SCOT. 

st. Driving in a manner dangerous 
to the public. I — In a prosecution for 
driving in a manner dangerous to the 
public the test of liability is objective & 
impersonal &c does not depend on the 
state of mind of the accused at the 
time of the offence. “ Manner ” of 
driving includes all matters connected 
with the management & control of a 
car by a driver. — R. v. Coventry 
(1938). 59 C. L. R. 633 ; 12 A. L. J. 
67 : 44 A. L. R. 420.— AUS. 

sw. During recklessly — What is.] - 
R. V. Wilson, [1938] 3 D. L. R. 689 : 
70 C. C. C.153, — CAN. 
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222e, 


222f, 


public, contrary to sect. 11 (1) of the Hoad 
Traffic Act,, 1030 (c. 43). Particulars of 
offence. Charles Wilmot ... on a certain 
road ... in the county of Lincoln, drove 
a motor car recklessly, or at a speed or in a 
manner which was dangerous to the public, 
having regard to all the circumstances of the 
case, including the nature, condition Sc use 
of the road, & the amount of traffic which 
was actually at the time, or which might 
reasonably have been expected to be, on the 
said road.” Applt. was represented by 
counsel at the trial, but no objection to the 
validity of the count was taken until after 
verdict : — Held ; the point with regard to 
the validity of the count was one which under 
the old practice could have been taken on 
a writ of error &, although it had not been 
taken at the trial, the ct. were bound to 
allow it to be raised on appeal. As the 
count charged several offences in the alter- 
native, it was bad for duplicity, & the con- 
viction must be quashed. — R. v, Wilmot 
(1933), 149 L. T. 407 ; 97 J. P. 149; 49 
T. L. R. 427 ; 77 Sol. Jo. 372 ; 31 L. G. R. 
189'; 24 Or. App. Rep. 03 ; 29 Cox. C. C, 
662, C. C. A. 

. " Driving In a manner dangerous to the 

public ” — Charge reduced to 44 driving without 
due care & attention ” — Jurisdiction of jus- 
tices.] — When a person is charged with 
driving a motor car in a manner dangerous 
to the public contrary to sect. 11 of Road 
Traffic Act, 1930 (c. 43), the justices have 
no jurisdiction, without the consent of the 
accused, to reduce the charge to one of driving 
without due care & attention under sect. 12 
of the Act. — R. v. Southampton Justices, 
Ex j>. Tweedte (1932), 102 L. J. K. B. 11 ; 
147 L T. 630 ; 90 J. P. 391 ; 48 T. L. R. 
630 : 76 Sol. Jo. 645 ; 30 L. G. R. 410 ; 
29 Cox, C. C. 660, D. C. 

. Validity of conviction — Acquittal 

on charge of manslaughter in same Indict- 
ment.] — Applt. was charged on an indict- 
ment containing two counts: (1) man- 
slaughter of a man who was knocked down 
Sc killed by applt. ’s motor lorry ; (2) driving 
the lorry in a manner dangerous to the public, 
contrary to Road Traffic Act, 1930 (c. 43), 
s. 11. The jury acquitted applt. of man- 
slaughter, but convicted him of dangerous, 
driving. On a submission that this verdict 
was bad, in that the mens rea required for 
the two officers was identical, Sc that it was 
therefore impossible for the jury to negative 
that mens rea on the first count, & to find 
it proved on the second, MacKinnon, J., 
overruled the submission, & upheld the con- 
viction. He sentenced applt. to one month’s 
imprisonment in the second division, but 
admitted him to bail, Sc granted a certificate 
that the case was fit for appeal : — Held : 
the conviction was right. Each count in an 
indictment is a separate indictment, Sc since 
applt. on an indictment for manslaughter 
could not have been convicted of dangerous 
driving, he could not have pleaded autrefois 
acquit if the charge of dangerous driving had 
been tried separately. It is, however, in 
the opinion of the ct., undesirable that a 
charge of dangerous driving should be made 
a count in an indictment for manslaughter. 
Where the prosecution desire to prefer both 
charges they ought to do so in two separate 


indictments.-^-R. v. Stringer, [1933] 1 K. B. 
704 ; 102 L. J. K. B. 200 ; 148 L. T. 503 ; 
97 J. P. 99 ; 49 T. D. R. 189 ; 77 Sol. Jo. 
65 ; 31 L. G. R. 84 ; 24 Cr. App. Rep. 30 ; 
29 Cox, 0. 0. 006, O. C. A. 

Annotation : — Raid. R. v, Carr (1984), 24 Or. App. Oas. 199 

222g. Negligence not amounting to 

manslaughter,] — Where a person is indicted 
for manslaughter for having, while driving a 
motor car, unlawfully killed a man, the judge, 
in directing the jury, should in the first 
instance tell them that the facts must be 
such that in their opinion the negligence of the 
accused went beyond a mere matter of com- 
pensation between subjects & showed such 
a disregard for the life & safety of others as 
to amount to a crime against the State & 
conduct deserving punishment ; he should 
then explain that such degree of negligence 
is not necessarily the same as that which is 
required for the offence of dangerous driving ; 
& further he should indicate the conditions 
under which they may acquit the accused of 
manslaughter & convict him of dangerous 
driving. A direction that all the jury have 
to consider is whether death was caused by 
dangerous driving within sect. 11 of Road 
Traffic Act, 1930 (c. 43), & no more, is a 
misdirection. — Andrews v. Director of 
Public Prosecutions, [1937] A. 0. 670 ; 
[1937] 2 All E. R. 552 ; 106 L. J.*K. B. 370 ; 
101 J. P. 386 ; 53 T. L. R. 663 ; 81 Sol. Jo. 
497 ; 20 Cr. App. Rep. 34 ; 36 L. G. R. 429 ; 
sub nom . R. v. Andrews, 166 L. T. 404 ; 30 
Cox, C. C. 576, H. L. 

222h. On charge of manslaughter.] 

— Applt. was indicted at the* Central Criminal 
Ot., charged with manslaughter. By Road 
Traffic Act, 1934, s. 34, it is enacted that, 
on an indiotment of manslaughter in con- 
nection with the driving of a motor vehicle, 
the jury can bring in a verdict of driving to 
the public danger under Road Traffic Act, 
1930 (c. 43), s. 11. The accused was driving 
his car along a road on a dark night when he 
collided from behind with a young woman, 
causing her injuries from which she died. 
The accused did not know that he had struck 
anybody at all. He was driving at a speed 
of about 20 miles per hour with side lights 
only. In his summing up to the jury, the 
judge referred to the opinion that if a person 
by reckless driving kills another the proper 
verdict is a verdict of manslaughter. “ I 
apprehend,” he continued, 44 that what 
Parliament intended [by Road Traffic Act, 
1930 (c. 43), s. 11] was this, that there might 
be cases where a man was driving a motor 
car in a dangerous manner, Sc then had the 
misfortune to kill somebody, where never- 
theless a jury might think, either having 
regard to the age of the accused or for some 
reason or other, there were circumstances 
which would justify the jury in returning a 
less serious verdict ” : — Held .* the direction 
to the jury in the summing up was adequate 
Sc correct. — R. v. Leach, [1937] 1 All E. R. 

319, c. a a. 

222]. & driving while disqualified — 

Charges tried together.] — R. v. Pomeroy 
(1935), 80 Sol. Jo. 94 ; 26 Cr. App. Rep. 147, 
C. C. A. 

222k. What amounts to.] — The offence 

of dangerous driving under Road Traffic 


KQ 
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Act, 1980 (c. 48), s. 11 (1), is complete if 
potential danger to traffic which might 
reasonably be expected to be on the road is 
proved, it being unnecessary to establish 
actual danger to any member of the public. 

Per Humphreys, J. : The danger to which 
the sect, refers is to be found in the speed 
itself. Where the speed at which a vehicle 
is driven is in itself a dangerous speed, no 
other circumstance need be taken into con- 
sideration .— ^ngman v. Seager, [1938] 1 
K. B. 397 ; 107 L. J. K. B. 97 ; 167 L. T. 
636 ; 101 J. P. 643 ; 81 Sol. Jo. 903 ; 30 
Cox, C. C. 639 ; sub nom. Kingham v. Seager, 
64 T. L. R. 60 ; 36 L. G. R. 43, D. C. 


Annotation: — Consd. Dumell v. Scott. [1939] l All E. R. 
183. 


2221. .] — Resp. was charged with 

having unlawfully driven a motor vehicle on 
a road at a speed which was dangerous to the 
public having regard to the circumstances, 
contrary to Road Traffic Act, 1930, s. 11 (1). 
The vehicle was a 50-cwt. furniture van laden 
with furniture, for which the maximum 
speed allowed by law is 30 m.p.b. It was 
being driven along a main trunk road on a 
Sunday, when there was an amount of traffic, 
on the road at the time of the test, at a speed 
varying from 35 m.p.h. to 50 m.p.h. along a 
part of the road where there were cross- 
roads <fc ten bends. The justices held that, 
although the van was being driven at a speed 
in excess of the maximum speed for that 
class of vehicle, it was not, in view of the 
type of the road & the situation or Iho test, 
a speed dangerous to the public which was on 
the road, or to the public which might 
reasonably have been expected on the road, 
& they therefore dismissed the charge. 
Thereupon this appeal was brought : — Held : 
as, on the facts found, the vehicle was being 
driven at a speed which was dangerous to 
the public, having regard to the traffic 
“ which might reasonably have been expected 
to be on the road,” the offence charged was 
proved. — Durnell v . Scott, [1939] 1 A11 
E. R. 183 ; 83 Sol. Jo. 196, D. C. 

222m. Driving under Influence of drink — In 

“ public place ** — Field to which public 
admitted. y~-A field to which the public are 
admitted is “a public place ” within 
sect. 16 (1) of above Act. — R. v. Collinson 
(1931), 76 Sol. Jo. 491 ; 23 Cr. App. Rep. 
49, 0. O. A. 

222n. Ambiguous verdict.] — R. v. 

Hawees (1931), 76 Sol. Jo. 247 ; 22 Cr. App. 
Rep. 172, C. 0. A. 

222o. Form of indictment.] — (1) An 

indictment for the offence of driving a motor 
vehicle when under the influence of drink, 
contrary to Road Traffic Act, 1930 (c. 43), 
s. 16 (1) (b), should avoid the use of the word 
“ drunk.” 

(2) A charge of the above offence should 
not be tried together with a charge of man- 
slaughter, even though counsel for the defence 
consent to such a course being taken. — R. v. 
Carr (1934), 24 Cr. App. Rep. 199, 0. C. A. 


222p. Joinder of oountfor manslaughter*] 

— R. v. Carr, No. 222o, ante. 

222q. Failure to give hand-signal of Intention to 
stop.] — The Highway Code, issued by the 
Minister of Transport under the authority 
oonf erred by Road Traffic Act, 1930 (c. 48), 
s. 46, & approved by Parliament, states in 
para. 37, dealing with directions to drivel's 
of motor vehicles : “ Before you stop, or 

slow down or change direction, give tho 
appropriate signal clearly <fc in good time.” 
Part II. of the Appendix to the Code, dealing 
with “ Signals to be given by drivers . . . 
to indicate their own intention,” stales that 
“ Signals by drivers should be given with tho 
arm extended from the side of the vehicle 
at least as far as the elbow, where mechanical 
indicators are not used,” & an appropriate 
arm signal is indicated when tho driver 
intends to slow down or stop. 

Under Road Traffic Act, 1930 (c. 48), s. 30, 
the Minister of Transport was given power 
to make regulations with respect to “ tho 
appliances to bo fitted . . . for intimating 
any intended change of speed or direction of 
a motor vehicle & the use of any such 
appliance.” The Minister of Transport on 
Aug. 21, 1935, made tho Motor Vehicles 
(Direction Indicator & Stop Light) Regula- 
tions, 1935, by which a “ stop light ” was 
defined by reg. 3 as meaning “ a device fitted 
to a motor vehicle for the purpose of ini imat- 
ing the intention of the driver of the vehicle 
to stop or slow down.” 

By reg. 9 : “ Every stop light shall bo fitted 
at the rear of the vehicle anil . . . shall show 
a red or amber light.” 

In a case where pltf. was injured in an 
accident caused by the negligence of tho 
drivers of two motor vehicles, the trial judge 
held that one of defts., Mrs. B., was chiefly to 
blame, that she was negligent in pulling up 
violently & faster than a car usually does & 
also in not giving a hand signal of intention 
to pull up before she pulled up, & that, if 
Mrs. B. had given a Land signal, no accident 
would have occurred. There was no appeal 
against the finding of negligence. The trial 
judge awarded that Mrs. B. should pay two- 
thirds of the damage's & costs & another deft, 
one-third. Mrs. B. appealed against this 
apportionment : — Held- : (1) on these findings 
of fact, Mrs. B. was not justified in relying 
solely on the stop light as indicating her 
intention to stop ; (2) tho trial judge had 
jurisdiction at the end of tho proceedings in 
which it had been held that pltf. was entitled 
to recover, to entertain an application to 
apportion the blame between the two defts. 
for the purpose of fixing the contribution 
as between the two joint tortfeasors, & it was 
not necessary that some separate formal legal 
proceedings should be instituted for that 
purpose.— C roston v. Vaughan, [1938] l 

K. B. 540; [1937] 4 All E. R. 249; 107 

L. J. K. B. 182 ; 158 L. T. 221 ; 102 J. P. 11 ; 
64 T. L. R. 54 ; 81 Sol. Jo. 882 ; 36 L. G. R. 
1, C. A. 

223. Add. Annotation : — Apld. Gough i>. Rees 
(1929), 46 T. L. R. 103. 


PART V. SECT 8. SUB-SECT. 4.— 

A. (o). 

m |. .] — The liability imposed 

by Highway Traffic Act, oat., 1927 


(c. 251), as. 9 (1), 41 (1), exists even in 
absence of negngeooe ; the failure to 
have a tail light burning Sc visible on a 
motor vehicle in accordance with 
s. 9 (1) to a violation of the Act, ft. If a 
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catme of a collision reuniting in damages, 
may Involve civil liabtHty under 
s. 41 (1), even though the fight was 
burning tmtU shortly before the 
accident Sc went out without the 


Cases 282a — 232g. English and Empire 

232a. Leaving car so as to obstruct highway — To 
what vehicles applicable — Steam tractor.] — 
Held: (1) Motor Cars (Use & Construction) 
Order, 1904, Article IV., clause 2, does not 
apply to a steam tractor weighing 13 tons 
unladen, which while being driven on the high- 
way caused an obstruction, inasmuch as it 
is not a motor car ; (2) although the above 
tractor was in motion, being driven along the 
highway at the time of the commission of the 
offence, it was “ standing ” thereon within 
the meaning of Article IV., clause 2. — 
Carpenter v . Pox, [1929] 2 K. B. 458 ; 98 
L. J.K. B. 779; 142 L. T. 234 ; 93 J. P.239; 
45 T. L. R. 571 ; 27 L. G. R. 601 ; 29 Cox, 
0. C. 42, D. C. 

282b. What amounts to standing.] — 

Carpenter v . Fox, No. 232a, ante. 

232c. Obstruction of 44 road 9 * — Whether footway 
Included.]— -The word 44 road ” as used in 
Road Traffic Act, 1930 (c. 43), & in the Motor 
Vehicles (Construction & Use) Regulations, 
1931, includes the footway as well as the 
carriageway, & therefore : — Held : a person 
who left a motor car standing on the footway 
ought to have been convicted of allowing it 
* to stand on the “ road ” so as to cause un- 
necessary obstruction thereof. — Bryant v. 
Marx (1932), 147 L. T. 499; 96 J. P. 383 ; 

' 48 T. L. R. 624 ; 76 Sol. Jo. 577 ; 30 L. G. R. 
405 ; 29 Cox, C. C. 545, D. J. 

Duties in case of accident.] — See Road 
Traffic Act, 1930 (c. 43), s. 22. 

232d. Refusal to give name & address — 

Accident reported to police — Not compliance 
with Act.] — The failure of the driver of a 
motor vehicle, who has been concerned in 
an accident, to comply with Road Traffic 
Act, 1930 (c. 43), s. 22 (1), by giving his name 
& address to any person having reasonable 
grounds for requiring him to do so, is not 
excused by a subsequent compliance with 
sect. 22 (2), which requires the driver to 
report the accident to the police if he has 
not given his name & address to any such 
porson. — Dawson v. Winter (1932), 149 
L. T. 18 ; 49 T. L. R. 128 ; 77 Sol. Jo. 29 ; 
31 L. G. R. 298 ; 29 Cox, C. C. 633, D. C. 

232e. Damage to wall.] — By Road Traffic 

Act, 1930, s. 22 (1), if, owing to the presence 
of a motor vehicle on a road, an accident 
occurs whereby “ damage or injury is caused 
to any person,’ ’ the driver of the motor 
vehicle must, in certain circumstances, notify 
the police : — Held : damage to a wall caused 
by a motor-car was not damage or injury to 
a person, namely, the owner of the wall, 
within the above sub-sect., & that property, 
other than a vehicle or animal (as defined) is 
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not included therein. — P agett v. Mayo, 
[1939] 2 K. B. 94 ; [1939] 2 All E. R. 362 ; 
108 L. J. K. B. 501 ; 160 L. T. 398 ; 103 
J. P. 177 ; 55 T. L. R. 598 ; 83 Sol. Jo. 418 ; 
37 L. G. R. 300, D. C. 

232f. Excessive load — In relation tb speed — Heavy 
motor car.] — Road Traffic Act, 1930 (c. 43), 
s. 2 (1) (d), defines a class of vehicles to be 
known as heavy motor cars, & by para. 2 (d) 
of Sched. I., a maximum speed of 16 miles 
an hour is prescribed for heavy motor cars 
if all the wheels are not fitted with pneumatic 
tyres but are fitted with soft or elastic tyres. 
By Reg. 38 of Motor Vehicles (Construction 
& Use) Regulations, 1931, a heavy motor 
car is required to have its maximum speed 
painted on it. By Reg. 59 of those Regula- 
tions the sum of the weights transmitted to 
the road surface by all four wheels of a 
heavy motor car is not to exceed 12 tons. 
By Reg. 10 of Motor Vehicles (Construction 
& Use) (Amendment) Provisional Regula- 
tions, 1931, Reg. 59 is altered by the addition 
of the following proviso : 44 Provided that 
in the case of a heavy motor car with four 
wheels & propelled by steam . . . the sum 
of the weights transmitted to the road sur- 
face by all the wheels of such heavy motor 
car may equal, but shall not exceed ... 14 
tons, provided that it§ maximum speed with 
or without a trailer does not exceed 12 milefc 
per hour ” : — Held : this proviso did not 
allow a vehicle whose maximum speed, as 
allowed by the Sched. to the Act, & painted 
on the vehicle, was 16 miles an hour, to carry 
a load between 12 & 14 tons if it reduced its 
actual speed on that journey to 12 miles an 
hour ; & on proof of the facts that 16 miles 
an hour was painted on the vehicle, & that 
the load exceeded 12 tons, the justices were 
entitled to convict of an offence against 
Reg. 59 without any evidence that the speed 
in fact exceeded 12 miles an hour. — Prit- 
chard v. Dyke (1933), 149 L. T. 493 ; 97 
J. P. 179 ; 49 T. L. R. 473 ; 31 L. G. R. 
301 ; 30 Cox, C. C. 1 , D. 0. 

232g. Effect of gradient between front & rear 

wheels when weight measured.] — An in- 
formation was preferred against the owners 
of a four-wheeled heavy motor vehicle for 
permitting it to be used in such a manner 
that the sum of the weights transmitted to the 
road surface by the two rear wheels in line 
transversely exceeded 8 tons, contrary to 
the Motor Vehicles (Construction & Use) 
Regulations. 1931, reg. 59. There was a 
camber of the road at the place where the 
weights were measured, & in consequence of 
the use of the weighing instruments the rear 
wheels were at the time when the weights 


knowledge or personal fault or negli- 
gence of the driver of tbe vehicle. — 
hall v. Toronto Guelph Express 
Co. fit Hatch, [18291 1 D. L. H. 375 : 
8. C. R. 92 ; 63 O. L. R. 355 ; setting 
aside O. L. R.. loc. cit. — CAN. 

PART V. SECT. 8, BUB-SECT. 4.— 
A. (e). 

283d 1. DvJty to report accident — Name 
db address given to other party.) — Held : 
where a motor vehicle has collided 
with another vehicle fit the driver of the 
motor vehicle has given his name & 
address to the driver of the other 
vehicle, he is under no duty thereafter 
to report the accident to the polioe, — 


Adair v. Fleming, [1932] S. C. (J.) 
51.— SCOT. 

232d II. Duty to stop .) — Where a 
driver of a motor vehicle which had, 
to the knowledge of the driver, been 
Involved In an accident, did not stop 
his vehicle until about 300 yards after 
the impact : — Held : on the facts, the 
driver had not complied with the 
obligation to stop imposed by sect. 52 
of Road Trafflo Act, 1934. The 
driver's object in returning to the place 
of an accident is not an element in 
any offence created by Beet. 52, but 
may be relevant to the quantum of 
penalty. — Jarman v. Walsh, [1936] 
S. A. S. R. 25.— AUS. 
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232d Hi. .]— Sect. 52 of Road 

Traffic Act, 1934, requires the driver 
to stop for such a period as may be 
reasonable to enable the questions to 
be put if there Is anybody In the 
vicinity who desires to put them. — 
Noblkt v. Condon, [1935] S. A. S. R. 
329.- AUS. 

232d iv. .] — The offence of failing 

to stop after an accident may be of a 
trifling nature, as where a driver of a 
motor car knocked over St damaged a 
bicycle but was unaware that he had 
done so or had done any damage. — 
Bond v . Gilbert (1938), 8. A. S. R. 
37.— AUS. 
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were recorded lifted slightly from the ground. 
The justices dismissed the information on the 
ground that there should be no unevenness 
of surface or gradient between the places 
where the front wheels & the rear wheels 
stood, & that no evidence had been given 
of this fact. They also held there was no 
evidence that the defts. “ permitted ” the 
offence : — Held : the Motor Vehicles (Con- 
struction & Use) Regulations, 1931, reg. 59, 
in its universal language, makes no exception 
with regard to the place at which or the 
gradient on which the weight is to be ascer- 
tained ; defts., in accepting the load to be 
carried, permitted the user of the vehicle 
contrary to the regulation. — Prosser v. 
Richings, [1930] 2 All E. R. 1627 ; 155 

L. T. 284 ; 100 J. P. 390 ; 52 T. L. R. 077 ; 
80 Sol. Jo. 794 ; 34 L. G. R. 450; 30 Cox 
C. C. 457, D. C. 

232h. To what vehicles applicable— -Date of 

registration.] — A certain four-wheeled motor 
vehicle fitted with pneumatic tyres was 
stopped & found to weigh, with its contents, 
13 tons. The owners were charged with 
having unlawfully caused or permitted the 
use of a vehicle which did not comply with 
the Motor Vehicles (Construction & Use) 
Regulations, 1931, reg. 59. The vehicle had 
been registered under the Roads Act, 1920, 
in Sept. 1931. The justices dismissed the 
information, holding that reg. 59 did not 
apply to the vehicle as it was registered “ on 
or after Jan. 1, 1932 ” within the Motor 
Vehicles (Construction & Use) (Amendment) 
Provisional Regulations, 1931, reg. 10 (ii). 
The informant appealed : — Held : the Motor 
Vehicles (Construction & Use) (Amendment) 
Provisional Regulations, 1931, reg. 10 (ii) 
applies only to a vehicle which is registered 
for the first time on or after Jan. 1, 1932, 
& the justices should have found that the 
offence charged had been proved.— MacKin- 
non v. Peate, [1930] 2 All E. R. 240 ; 80 
Sol. Jo. 387, D. C. 


232 j. Liability of employer.] — The driver of a 

lorry, acting on the instructions of its owner, 
his employer, took it to London, where it 
received a load of timber. The weight of the 
load was, in accordance with a custom of the 
timber trade, judged by its size. According 
to that standard, its weight was within that 
permitted to the lorry in question under 
reg. 64 of Motor Vehicles (Construction & 
Use) Regulations, 1937. In fact, the weight 
of the load was in excess of that permitted. 
The loading was completed at a time of the 
day when no weigh-bridges were open. 
The driver that evening drove the lorry 
unweighed to another part of London. 
The following day he proceeded with it to 
Dorset. On the way, the lorry was stopped 
by two police officers who caused the driver 
to take it to a weigh -bridge, where it was 
weighed in his presence. The official in 
charge of the weigh-bridge issued a ticket 
bearing the weight registered by the lorry. 
The employer was not being paid to carry, 
& had instructed the driver not to carry, 
more than the legal load. The driver had 
instructions from the employer to have the 
lorry weighed if he were in doubt as to the 
weight of its load, &, in any case, to have it 
weighed at the first opportunity : — Held : 

(1) the circumstances in which the lorry was 
wtughed constituted sufficient ovidence to 
justify the justices in coming to the con- 
clusion that the permitted weight had been 
exceeded, & the driver was accordingly 
guilty of using the lorry when overloaded ; 

(2) the employer was taking the risk of adopt- 
ing a known practice whereby it was probable 
that the offence in question would be per- 
mitted ; he took the risk that the lorry would 
for some part of its journey be driven on the 
public highway with an excessive load, <fc 
he was accordingly guilty of permitting the 
lorry to be driven in contravention of the 
regulation. — C hurchill v. Norris, Maid- 
ment v. Norris (1938), 158 L. T. 255 ; 82 
Sol. Jo. 114; 31 Cox, C. C. 1. 


232j I. Commercial vehicles — Per- 
mitted hours for drivers — Constructive 
driving.] — A co. carrying on business 
as carriers between L. & G. were 
charged with contraventions of Hoad 
Traffic Act, 1930, s. 19 (1 ) (ii.), & were 
convicted. In a stated case, it 
appeared that the sheriff-substitute, in 
computing; driving periods, had taken 
into account ( inter alia) time during 
whioh drivers of tho co.’s vehicles 
were waiting in tho G. depot of the co., 
subject to be called upon at any time 
to do work. It was maintained against 
the co. that such periods of waiting, 
not being periods of rest within Road 
& Rail Traffic Act, 1933, s. 31 (1), had 
been properly taken into account as 
periods of constructive driving : — 
Held: (1) 1933 Act, s. 31 (l), had no 
application, in respect that it dealt 
solely with the calculation of minimum 
periods of rest under 1930 Act, 
s. 19 (1) (ill.), & did not affect tho 
calculation of maximum periods of 
driving under sect. 19 (1) (ii.), which 
was the subhead on which alone the 
present complaint was based ; (2) tho 
drivers of the oo/s vehicles while 
waiting in the depot were not con- 
structively driving within 1930 Act, 
s. 19 (2) (b) ; (3) the sheriff-substitute 
had misdirected himself in taking such 
periods of waiting into account in his 
computation of driving periods. — 
Jbsner & Sons v . Waugh, [1936] 
S. O. (J.) 47. — SCOT. 

232j Ii. .] — At the trial of 


a co., charged with a contravontion 
of sect. 19 (1) (i) in respect of throe 
van drivers in their employment, it 
was proved that forms which, in com- 
pliance with statutory requirements, 
were issued by tho co. wore filled up 
weekly by the drivers & returned by 
them to the co. ; that these forms, 
whioh included entries under appro- 
priate heads stating correctly the 
hours of commencing work, the mid- 
day rest interval, & the hour of ceasing 
work, also contained a column showing 
the total tirno worked exclusive of 
regular rest intervals ; that the figures 
in that column indicated continuous 
driving ou eighty-three occasions for 
more than the permitted period ; & 
that the co. wiLhout comment bad 
tendered these forms for inspection 
by the Examiner of Records appointed 
by the Traffic Oomrs. It further 
appeared that the drivers, when 
examined for the prosecution, deponed 
that they had not correctly completed 
the forms, In respect that they had 
entered only the regular meal intervals ; 
that thev had other intervals of rest 
& periods when they were not driving 
or doing work in connection with their 
vehicles or their loads, many of which 
had exceeded thirty minutes In dura- 
tion (a period recognised by the 
Btatute as a break in working time) ; 
& that on no occasion — -except in one 
instance of which the co. had no know- 
ledge — bad the period of five and a 
half hours of continuous driving been 
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exceeded. The charge was found not 
proven : — Held : the fact that the 
returns made by the drivers wore in 
statutory form & had been tendered 
by tho co. for inspection as correct 
records waB of itself sufficient, in the 
absence of any definite evidence as to 
the actual periods of continuous 
driving, to ostablish the contravention 
charged. — Adair v. Ouatgiiousk 
Cabinet Works, 11937] S. C. 89.— 
SCOT. 

232j ill. .] — In a prosecu- 

tion for causing or permitting the 
driver of a goods vehicle to drive for 
continuous periods exceeding five & 
a half hours, It was proved that the 
driver had been employed continuously 
for periods in excess of five & a half 
hours : that his duties while so em- 
ployed had been to drive round his 
employers’ customers, delivering goods, 
canvassing for further orders & 
collecting payments & empty bottles. 
While so engaged ho did not have 
an interval of half an hour for rest. 
The distance actually driven during 
these periods was approximately only 
twenty-three miles : — Held : these 
facts established a contravention of 
sect. 19 (1) (1), in respect that, in view 
of tho provisions of sub-sect. (2), the 
whole periods during which the driver 
was employed must be reckoned as 
time spent in driving. — M'C allum & 
Son v. Adair, [1937J S. C. (J.) 114. — 
SCOT. 
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232k. Indivisible load of exceptional length.] — 

Applt. used on the road a motor-drawn trailer 
loaded with five fir trees, securely fixed, which 
projected over the back of the trailer for 
32 ft. He was convicted at petty sessions 
for using a trailer in such a condition that 
danger was likely to be caused, in breach of 
the Motor Vehicles (Construction Sc Use) 
Regulations, 1931, regs. 02, 85. He appealed 
to quarter sessions on the ground tfyat reg. 51 
provides that a trailer may exceed 22 ft. 
m length if constructed Sc normally used for 
the conveyance of indivisible loads of ex- 
ceptional length. This appeal was dismissed : 
— 11 eld : there was evidence on which the 
justices could find that the distribution of the 
load was dangerous to persons on the trailer 
or on the highway, Sc therefore the proviso in 
reg. 51 did not protect the user of the vehicle. 
— Cripps v. Cooper, [1936] 2 All E. R. 48, 
D. C. 

2321. Commercial vehicles — Permitted hours for 
drivers — Road Traffic Act, 1930 (c. 43), s. 19.] 

— During a period of twenty-four hours, the 
driver of a motor lorry constructed to carry 
goods other than the effects of passengers 
* worked for a number of periods which in the 
aggregate amounted to more than eleven 
^ hours, but were each separated by an interval 
’ of at least half-an-hour : — Held ; offences 
against sect. 19 (1) of the Act had been 
committed by the driver & by his em- 
ployers. — Cook i>. Alfred Plumpton, Ltd., 
Cook v . Henderson (1935), 153 L. T. 402; 


99 J. P. 308 ; 51 T. L. R. 513 ; 79 Sol. Jo. 
504 ; 24 Ry Can. Cas. 237 ; 30 Cox, C. C. 
270 ; 33 L. G. R. 303, D. C. 

232m. Evidence — Admissibility of 

record kept by driver.] — In a prosecution of 
resps. for permitting the driver of a motor 
vehicle belonging to them constructed to 
carry goods, to drive on one day for con- 
tinuous periods amounting in the aggregate 
to more than 11 hours contrary to Road 
Traffic* Act, 1930 (c. 43), s. 19, the only 
evidence tendered in support of the informa- 
tion was the “ current record ” of hours 
worked kept by resps.’ driver aB required by 
Road Sc Rail Traffic Act, 1933 (c. 53), s. 16 : — 
Held : inasmuch as the “ current record ” 
was one which the statute required to be kept 
& to be kept accurately it was properly 
admissible in evidence against resps. though 
they naturally delegate the actual manual 
keeping of it to their drivers, or other ser-‘ 
vants. — Beer v. W. H. Clench (1930), Ltd., 
[1930] 1 All E. R. 449 ; 154 L. T. 428 ; 100 
J. P. 191 ; 52 T. L. R. 300 ; 80 Sol. Jo. 200 ; 

* 34 L. G. R. 187 ; 24 Ry. & Can. Tr. Cas. 

• 118 ; 30 Cox, C. C. 304, D. C. 

232n. Driver acting In breach of 

orders — Whether a defence.] — On the prose- 
cution of an employer for permitting his 
driver to drive for more than eleven hours 
in twenty-four it is no defence that the driver 
acted in contravention of his master’s orders. 
— Sidcup Building Estates, Ltd. v. Sidery 
(1936), 24 Ry. & Can. Tr. Cas. 164. 


232 j iv. .] — Deft, was the 

C art-owuor of a motor truck. Ho 
ugun work unloading the truck in 
Melbourne. Having loaded it again 
with merchandise, he returned on it 
to Nhill where he lived. For a con- 
siderable part of the Journey he drove 
the truck himself, but was relieved on 
two occasions by an employee while 
he rested. Dert.'e working time, 
excluding the time his employee waa 
driving, was loss than eleven hours, 
but otherwise more than eleven hours* 
working time elapsed from the com- 
mencement of the unloading in Mel- 
bourne until the truck arrived back 
in Nhill. Sect. 39 (2) of Transport, 
Regulation Act, 1933, provides that 
time spent by a driver in loading & 
unloading shall bo reckoned as time 
spent In driving. An information 
charging deft, that, contrary to sect. 39 
of the Act, he did drive a motor car 
used for the carriage of goods for con- 
tinuous periods amounting in the 
aggregate to more than eleven hours, 
in respect, of a period of twenty-four 
hours, was dismissed on the ground 
that, while the employee was driving, 
deft, wa^ on the truck in the capacity 
of a passenger & had not worked more 
than eleven hours : — Veld : deft, was 
not. a passenger at any stage of the 
Journey to Nhili, & the offence charged 
had been proved. — Broadhttrst v. 
Merrktt, [1937] V. L. It. 91 ; 43 
Argus L. R. 215. — AUS. 

232j v. - — *.] — Three owners of 

motor vehiclos, who had been con- 
victed upon a summary complaint of 
offences against Road Traffic Act, 1980, 
& Road & Rail Traffic Act. 1933, 
(a) by driving & permitting drivers in 
their employment to drive, goods 
vehicles for periods in excess ox the 
statutory continuous driving period 
of 51 hours, & (b) by driving & per- 
mitting goods vehicles to be driven 
at a speed in excess of the speed 
prescribed for that class of vehicle, 
sought to suspend the conviction on 
the ground that the log sheets on which 


the conviction had been obtained had 
not been identified as their log sheets. 
It appeared that these records had been 
handed by one of the accused to an 
examiner employed by the Traffic 
(Jomrs. At the trial the only witness 
deponing to the actual handing-over 
of the log sheets was this examiner. 
Further evidence was, however, given 
by a local taxation officer, who deponed 
to the numbers on the licences issued 
for the vehicles involved. A com- 
parison of these numbers with the 
numbers of the licences referred to in 
the log sheets showed that the numbers 
tallied. In a question as to whether 
tho handing-over of the log sheets 
should have been proved by two 
witnesses : — Held : in the circum- 
stances disclosed, there was ample 
evidence to identify the log sheets as 
the log sheets of the accused. — Hogg 
r, Burnet, [1938] 8. O. (J.) 160.— 
SCOT. 

232n. — — Failure to keep records — 
Whether mens tea necessary.] — A haul- 
age contractor, owner of a motor lorry, 
& the holder of a licence under Road 
& Rail Traffic Act, 1933, was charged 
with a ooDtravention of sect. 16 of that 
Act, & of regs. 6 & 8 of Goods Vehicles 
(Keeping of Records) Regulations, 
1836. It was proved that the con- 
tractor had issued to the driver the 
appropriate form to be filled up & that 
on a certain date the driver had made 
an incorrect entry therein relating to 
the use of the motor lorry, that on the 
following day the driver, on request, 
handed the form to the polio© ; & that 
the contractor had no opportunity of 
checking the correctness of the entry. 
The contractor was found guilty of 
failing to cause to be kept a correct 
record : — Held : (1) a licence holder is 
guilty of the oftenoe of failing to cause 
to be kept a current reoord when a 
driver employed by him has made an 
incorrect entry in the current reoord ; 
(2) it is immaterial that the licence 
holder has not had an opportunity of 
checking such entry; (s) mens rea is 

00 


not a necessary ingredient in the com- 
mission of the offence. — Mitchell v. 
Morrison, [19381 S. C. (J.) 64.— SCOT. 


q i. Charge of having care & 

control of automobile “ while under the 
influence of litjuor ” — No offer* c*. 1 — R. 
V. Oeutlette (1931), 65 Can. C. C. 
380.— CAN. 


di. .] — Marano&Marano . 

v. Lett (Alta.), [1929] 4 D. L. R. 982 ; 

3 W. W. R. 346 : affg., [1829] 4 
D. L. R. 314 ; 3 W. W. R. 170.— 

CAN. 


■v. Drunkenness — Alternative 
offences — Validity of conviction.] — 
Held : a finding by a magistrate that 
deft, while intoxicated was in oharge 
of a motor vehicle did not justify a 
conviction for driving while intoxicated , 
as «. 285 (4) of the Criminal Code deals 
with two alternative offences. — R. r. 
Higgins, [1029] 1 D. L. R. 269 ; 60 
Can. Crim. Cas. 881 ; 63 O. L. R. 101. 
—CAN. 


ax. Accused at wheel of disabled 

car being towed.] — Accused, while in- 
toxicated, was in control of the steer- 
ing wheel of a motor car, which, having 
become disabled at night on a main 
highway owing to the choking of the 
gasoline pipe, was being towea at the 
end of a rope by a service motor truck 
which he had hired. The steering 
apparatus was in order. He was 
charged with having “ under his care 
or control a motor vehicle while he was 
intoxicated,’* contrary to sect. 286 (4) 
of Criminal Code. The magistrate, 
holding himself bound by JR. v. Higgins, 
63 O. L. R. 101,, dismissed the charge. 
Od appeal by tne Crown by wav of a 
stated case: — Held: the magistrate 
was not right in holding that the aooused 
could not be convicted, on said facts, 
of Bald offence. The order of dismissal 
was set aside & the case remitted to 
the magistrate. — R. v. Henry, [19341 
1 WTW. R. 234 ; 2 D. L. R. 61 ; «1 
a C. C. 207 ; 41 Man. L. R. 645.— 
GAN. 
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2S2o. — ; ; — Driver not resting.] — Where 

a driver, by his own wish, & not at the orders 
of his employers, chose to spend part of the 
hours allowed for rest in returning home by 
train from the place where his period of 
driving ended : — Held : no offence was com- 
mitted by the employees, their duty under 
Road Traffic Act, 1930 (c. 43), s. 19, being 
to allow 10 hours “ for ” rest, not to insist on 
10 hours " of ” rest. If the driver chose to 
employ part of the time allowed for rest in 
some other way the employers were not con- 
cerned. — Beer v. Fairclough (T. M.) & 
Sons, Ltd. (1937), 156 L. T. 238 ; 101 J. P. 
157 ; 53 T. L. R. 345 ; 81 Sol. Jo. 180 ; 35 
L. G. R. 113 ; 25 Ry. & Can. Tr. Cas. 129 ; 
30 Cox, C. C. 651, D. C. 

232p. Driver standing by during 

loading.] — Applts. were road transport con- 
tractors who employed a driver for the pur- 
pose of driving a motor lorry/ The activities 
of the driver were divided as follows. He 
commenced work at 7 a.m. ; from 8 a.m. 
Until 8.6 a.m. he drove the lorry from applts/ 
premises to a wharf where the lorry was 
loaded without him taking part in the 
actual loading; from 11.30 a.m. until 
12.5 p.m. he drove the lorry from the wharf 
to a warehouse where it was unloaded from 
12.5 p.m. until 2.10 p.m., the driver again 
taking no part in the actual work of unload- 
ing. From 2.10 p.m. until 2.30 p.m., the 
driver drove the lorry back to applts.’ 

S remises where he was immediately released 
’om duty. The actual time of driving 
occupied little less than one horn, <fe on 
these facts applts. were convicted for having 
permitted their driver to “ drive for a con- 
tinous period of more than five hours & one- 
half,” contrary to Road Traffic Act, 1930, 
s. 19, the magistrate including the time the 
driver had been standing by while the lorry 
was being loaded. On behalf of applts. it 
was contended that the time spent by the 
driver in standing by was not time spent in 
“ driving.” On behalf of resp. it was con- 
tended that the driver was employed in 
“ driving ” within the meaning of the Road 
Traffic Act, 1930, s. 19, for a period of seven 
hours & one half : — Held : the driver was not 
employed in “ driving ” while standing by, 
& therefore was not so employed for a con- 
tinuous period of more than five hours A 
one-half.— Wells & Son, Ltd. v. Sidkry, 
[1939] 4 All E. R. 54 ; 161 L. T. 352 ; 103 


J. P. 375 ; 56 T. L. R. 25 ; 83 Sol. Jo. 891, 
D. C. 

282q. Failure to keep records — Whether 

mens rea necessary.] — A guilty intention is 
not a necessary ingredient in the offence of 
failing to comply with the provisions of Road 
& Rail Traffic Act, 1933 (c. 53), s. 16, & the 
Regulations made thereunder as to the 
keeping of records of hours of work, journeys 
& the greatest weight of goods carried at 
any one time. — Cox & Sons, Ltd. v. Sidery 
(1936), 24 Ry. & Can. Tr. Cas. 69. 

Annotation .—C odmA, Beer v, W. H. Clench (1930) Ltd., 
[1936] 1 All E. R. 449. 

232r. Exemption — Business of agricul- 

ture.] — The holder of a licence to use an 
authorised vehicle under Road & Rail 
Traffic Act, 1933 (c. 53), was charged with 
having failed to cause to be kept a current 
record in respect of the period during which a 
driver in his employ was driving such vehicle, 
contrary to Goods Vehicles (Keeping of 
Records) Regulations, 1935. The driver was 
charged with having failed to keep such a 
record. The regulations specially exempt 
the driver & owner of a vehicle used in the 
business of agriculture from the duty of 
keeping or causing to be kept such records. 
The vehicle in question was loaded with 
agricultural implements <fc furniture in order 
that they might be moved from one farm to 
another : — Held : the vehicle was being 
used in the business of agriculture, & 11 in 
offences charged had not been committed. — 
Flatman v. Poole, Flatman v. Oatey, 
[1937] 1 All E. R. 495 ; 25 Ry. & Can. Tr. 
Cas. 142. 

232s. Time lor making records.] — Regula- 

tion 7 (2) of Goods Vehicles (Keeping of 
Records) Regulations, 1935, x )rC)V id.es that 
each item of information required by the 
appropriate form shall be made in the Record 
as soon as the particular to be recorded is 
ascertained. A driver entered an item of 
information before the particular to be 
recorded was ascertained : — Held : his em- 
ployers ought to be convicted of the offence 
of failing to cause current records to be kept 
under the Road & Rail Traffic Act, 1933 
(c. 53), s. 16 (1).- -Nelson v. Coventry 
Swaging Co., Ltd. (1936), 25 Ry. & Can. 
Tr. Cas. 68. 

232t. Goods vehicle — What is — Sound-recording 
van.] — The driver of a sound-recording van 


■y. Form of proceedings.] — The 

offence of driving a car while Intoxi- 
cated may be doalt with summarily or 
by indictment. — R. t>. Fanning, [1035] 
3 D. L. R. 720 ; 9 M. P. R. 376 ; 63 Can. 
C. 0.377 ; 5F.L. J. (Oan.)4.— CAN. 

n. Leaving ear wiihout brakes set — 
In drive.] — The driver of a motor 
vehicle was convicted of having near 
a road quitted his vehicle without 
having set the brakes so as effectually 
to prevent two at least of the wheels 
from revolving. The driver had left 
his vehicle inthe drive at the side of 
his house, ft it had run down the drive, 
through the gate at the end of the drive, 
which was open, ft on to the public 
road, where it ran into ft damaged 
the wall ft railing in front of another 
house. The public had no right to use 
the drive, ft tradesmen ft others 
seeking aooess to the house generally 
used a path leading from another gate : 
— Held : the Sheriff -Substitute was 
entitled to convict, per the Lord 


Justice Clerk ft Lord Anderson on the 
ground that the drive was a road in the 
sense of the Act, & per Lord Murray 
on the ground that, on the assumption 
that the drive was not a road, the 
vehicle had been moving on the public 
road with its brakes not set. Opinion, 
per the Lord Justice Clerk, that the 
offenoe might be committed although 
the vehicle was not on a road. — 
Davidson r. Ajdair, (1934 J S. C. (J. 
37.— SOOT. 

to. Taking car without consent of 
owner.] — J. was charged under soot. 
626a of Crimes Act with taking ft 
riming a certain motor car without the 
consent of the owner. The facts dis- 
closed that J. had the consent of the 
owner to take ft use the car up to a 
certain time. He used the car after 
the expiration of the said time, ft was 
convicted under this section by 
the magistrate : — Held : inasmuch as 
deft, had the consent of the owner to 
take ft use the car during a certain 
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period, the subsequent unlawful use 
was not sufficient to constitute an 
offence under this sort. — He Tukndull, 
Ex p. Johnstone (1936), 62 N. 6. 
W. W. N. 194.— AUS. 

sg. Duty to remain at scene of 
accident * — Valid/Lty of A ct. ] — 8u b • 
sect. (7) of sect. 00 of Motor Vehicle 
Act, 1936, which Imposes a penalty 
upon the drive*’ of a motor vehicle 
who, having caused damage or Injury, 
fails to remain at or return to the scone 
of the accident, Is ultra vires , since the 
same subject In the same aspect is 
covered by sect. 286 (2) of the Criminal 
Code.— R. v. Salt, (1937) 1 W. W. R. 
785 ; 51 B. O. R. 485.— CAN. 

•1. Form of information.] — An in- 
formation charging deft, with driving 
** recklessly or negligently, or at a 
speed dangerous to the public " is not 
bad for duplicity, — R. v. Rousseau, 
(19381 3 D. L. R. 574 ; O. R. 472 ; 7o 
0. C. C. 252.— CAN. 
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drove it at more than 30 m.p.h. on a road 
where the speed of private motor cars was 
not restricted. The apparatus fitted in the 
van was an essentially permanent fixture 
within Road Traffic Act, 1930 (c. 43), 
s. 2 (4) (6). The driver was convicted of 
an offence under sect. 10 (1), the ct. holding 
that the car was a goods vehicle within 
Sched. I., para. 2. The driver appealed, 
submitting that the car was a private car, 
as it was taxed as a private car & the 
apparatus was not a load within sect. 2 (4) (b) : 
— Held : the car was a goods vehicle, for the 
apparatus was a burden within Sched. I., 
para. 2. — Burmingham v. Lindsell, [1936] 

2 All E. R. 159 ; 80 Sol. Jo. 367, D. C. 

232u. Utility car.] — Resp. was charged 

with having unlawfully driven a Ford utility 
car, fitted with pneumatic tyres & constructed 
or adapted for the conveyance of goods or 
burden, on a public highway at a speed 
greater than 30 miles per hour (being the 
speed specified in the Road Traffic Act, 1934 
(c. 60), Sched. I., as the maximum speed for 
such a vehicle), contrary to sect. 2 of that 
Act. The justices dismissed the charge, hold- j 
ing that the vehicle was a car <fc not a van, 

* that it had not been proved that the vehicle 
was a goods vehicle within the meaning of the 
sched., & that the vehicle was constructed 
solely for the carriage of passengers Sc their 
effects. The justices weie also of opinion 
that the act of lifting out the rear seat of the 
vehicle was not an adaptation of the vehicle 
for use for the conveyance of goods, Sc that 
it had not been proved that the sides of the 
vehicle had been boarded up for the purpose 
of facilitating the conveyance of goods : — 
Held : although the vehicle was also designed 
to carry, not solely but in part, passengers Sc 
their effects, it was nevertheless a vehicle 
constructed or adapted for use for the con- 
veyance of goods or burden within the mean- 
ing of the section of the Act of 1934, & the 
offence charged was therefore proved. — 
Hubbard v. Messenger, [1938] 1 K. B. 
300 ; [1937] 4 All E. R. 48 ; 107 L. J. K. B. 
44 ; 157 L. T. 612 ; 101 J. P. 633 ; 54 T. L. R. 
1 ; 81 Sol. Jo. 846 ; 35 L. G. R. 564 ; 26 
Ry. & Can. Tr. Cas. 85 ; 30 Cox, C. C. 624, 
D. C. 

232 v. Goods vehicle adapted to carry 

passengers.] — Fry v. Bevan (1937), 81 Sol. 
Jo. 60, D. C. 

232w. Exemption from Regulations.]— U nton 

Cartage Co., Ltd. v. Heamon, Eggleton v. 
Heamon, No. 232z, post. 

232x. Making false statement to obtain certificate 
of insurance — Whether gain necessary.] — 

Resp. was charged with having made a false 
statement for the purpose of obtaining the 
issue of a certificate of insurance, contrary 
to Road Traffic Act, 1930, s. 112 (2). Resp. 
admitted that, having purchased a small car, 
he registered it & licensed it in the name of J., 
who was non-existent, Sc that, for the pur- 
pose of paying a lower rate of insurance, he 
gave a false address. The magistrate dis- 
missed the charge, on the ground that resp. 
did not obtain any gain or advantage by the 
false statement : — Held : as the sub-sect, 
does not contain a proviso that a false state- 
ment is permitted when no gain or advant- 
age accrues, resp. was guilty of the offence 


charged. — Jones v. Meatyard, [1939] 1 
All E. R. 140, D. C. 

232y. Disc showing speed limit — When necessary.] 

— Scott v. Dickson (1939), 83 Sol. Jo. 317, 
D. C. 

232z. User of trailer — Validity of Regulations.] — 
Applts. were charged with unlawfully per- 
mitting a motor tractor, with trailer attached, 
to be driven on the road without a person, in 
addition to the driver of the vehicle, for the 
purpose of attending the trailer, contrary to 
Road Traffic Act, 1930 (c. 43), s. 17, & the 
regulations made thereunder. The Motor 
Vehicles (Construction & Use) Regulations, 
1931, reg. 77, provides that : “ The require- 
ments of Road Traffic Act, 1930 (c. 43), s. 17, 
with regard to the employment of drivers & 
attendants shall not apply . . . (c) where a 
motor tractor is drawing — (i) any closed 
trailer specially constructed & used for the 
conveyance of meat between docks Sc rail- 
way stations, or between wholesale markets & 
docks or railway stations.’ * Although it was 
generally used for the conveyance of meat 
between docks Sc railway stations or between 
wholesale markets & docks or railway 
stations, for which purpose it had been 
specially constructed, on the date of the 
alleged offence the trailer was loaded with, 
Sc was being used for the conveyance of 
tiles. Applt. contended that, by reason of 
reg. 77, no offence had been committed, Sc 
that, alternatively, in so far as that regulation 
purported to refer to the user of a trailer, it 
was ultra vires: — Held : (1) Motor Vehicles 
(Construction & Use) Regulations, 1931, 
reg. 77, was within the powers conferred upon 
the Minister of Transport by Road Traffic 
Act, 1930 (c. 43) ; (2) as the trailer was at the 
material time carrying tiles Sc not meat, it 
was not within the exemption in reg. 77 (c) (i), 
Sc an offence had been committed against 
Road Traffic Act, 1930 (c. 43), s. 17.— Union 
Cartage Co., Ltd. v, Heamon ; Eggleton 
v. Heamon, [1937] 1 All E. R. 538 ; 26 Ry. 
& Can. Tr. Cas. 137. 

245a. Time for issue.] — H. was convicted for 

aiding & abetting G., who, being a person 
disqualified from holding or obtaining a 
driving licence, while disqualified, unlawfully 
drove a motor vehicle on a road, contrary to 
Road Traffic Act, 1930, s. 7 (4), & Summary 
Jurisdiction Act, 1848, s. 5. H. appealed to 
quarter sessions, on the grounds, inter alia , 
that the charge of aiding & abetting, being 
an offence only under the Act of 1848, was 
out of time by reason of sect. 11 thereof, the 
summons having been issued more than 
six months after the alleged offence, & that 
the Act of 1930 had application to the 
principal offences therein set out, & not to the 
offence of aiding & abetting those offences. 
Resp. at quarter sessions contended that the 
summons, having been issued within three 
months of the date on which the alleged 
offence came to the knowledge of resp., Sc 
within one year of the date of the alleged 
commission of the offence, was issued in 
time, & was valid by reason of Road Traffic 
Act, 1930, s. 7 (5). The appeal was allowed, 
& thereupon the present appeal was brought : 
— Held: (1) Summary Jurisdiction Act, 
1848, s. 5, does not create an offence, but 
merely regulates procedure & punishment ; 
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(2) as an accessory before the fact to the 
commission of a misdemeanour is to be 
regarded in law, for the purpose of a con- 
viction, as a principal offender, the summons 
was issued in time, So was valid by virtue of 
Road Traffic Act, 1930, s. 7 (5 ). — Homolka 
v. Osmond, [1939] 1 All E. R. 164, D. C. 

245b. Service of notice of prosecution— When 
excused.] — (1) In the proviso to Road Traffic 
Act, 1930 (c. 43), s. 21, the expression “ the 
ct.” refers to the judge So not the jury, So 
** reasonable diligence ” means “ reason- 
able diligence on the part of the officer in 
charge of the case.” 

(2) Where the police have ascertained the 
name So address of the registered owner of 
the vehicle in time for a notice to be served 
on or sent to him within fourteen days of 
the commission of the offence, although they 
have not been able to ascertain the name of 
the driver, So they have not served such 
notice on the owner, the proviso cannot apply, 
&, if none of the alternative conditions pre- 
cedent to conviction provided in sect. 21 
has been complied with, the failure so to 
comply is a bar to the conviction of the 
driver. — R. v. Bolkis (1932), 148 L . T. 368 ; 

97 J. P. 10 ; 49 T. L. R. 128 ; 77 Sol. Jo. 
13 ; 24 Cr. App. Rep. 19 ; 31 L. G. R. 32 ; 
29 Cox, C. O. 678, C. C. A. 

245c. Sufficiency of notice.] — Within fourteen 

days after the commission of an alleged 
offence under the Road Traffic Act, 1930 
<o. 43), a notice was sent to the offender who 
had not been warned at the time of the 
alleged offence, stating that “ you have been 
reported for the question of prosecution to 
be considered in respect of your having driven 
a motor car in a manner dangerous to the 
public.” Then followed particulars of the 
day, hour, locality, So circumstances. The 
offender was summoned for driving without 
due care So attention at that time & place, 
So he contended that the notice was bad in 
that (a) it was not a notice of intended pro- 
secution, but only a notice that the question 
of prosecution was being considered, So 
(6) he was prosecuted for a different offence 
from that specified : — Held : the notice was 
good. It sufficiently specified “ the nature 
of the offence,” So “ driving to the danger 
of the public ” was not a term of art referable 
only to Road Traffic Act, 1930 (c. 43), s. 11. 
The accused had no right to complain that 
he was prosecuted for a less Berious offence 
than was specified. Nor need a prosecution 
be irrevocably decided on before the notice 
is sent. — Milner v. Allen, [1933] 1 K. B. 

098 ; 102 L. J. K. B. 396 ; 149 L. T. 16 ; 
97 J. P. Ill ; 49 T. L. R. 240 ; 77 Sol. Jo. 
83 ; 31 I* G. R. 161 ; 29 Cox, O. C. 029, 

d. c. 

2466. — — .] — Percival v. Ball, [1937] 

W. N. 106, D. 0. 

245e. Notice not received.] — A notice <»f 

intended prosecution under Road Traffic 


Act, 1930, s. 21 (c), was Bent on the fifth day 
after the date of the alleged commission of 
the offence, by prepaid registered post, 
addressed to the person intended to be 
prosecuted at his usual residence. The 
sender at the time of the posting knew that 
that person was then in hospital, & that 
person did not in fact receive the notice 
within fourteen days of the alleged com- 
mission of the offence : — Held : in the 
absence of bad faith on the part of the sender 
the obligation imposed by sect. 21 (c) had 
been complied witn. The notice was posted 
at a time when it might have been expected 
in ordinary course to reach the addressee 
within the time mentioned in the statute. — 
Stanley v. Thomas, [1939] 2 K. B. 402 ; 
[1939] 2 All E. R. 030 ; 160 L. T. 656 ; 103 
J. P. 241 ; 65 T. L. R. 71 1 ; 83 Sol. Jo. 360 ; 
37 L. G. R. 418, D. C. 

249. Add. Annotation : — Apld. Williams v. Russell 
(1933), 149 L. T. 190. 

250. Add. Annotation : — Apld. Williams v. Russell 
(1933), 149 L. T. 190. 

250a. Secondary evidence of policy — Notice 

to produce not given.] — On a charge of using 
a motor vehiole without there being in force 
a policy of insurance complying with Part II. 
of Road Traffic Act, 1980 <c. 43), a police 
officer was about to give evidence of the 
contents of a certificate of insurance pro- 
duced by deft, at the time when the vehicle 
was stopped, but objection was taken on 
behalf of the deft, that, as no notice to pro- 
duce had been given, secondary evidence of 
* the contents of the document was inadmis- 
sible. The justices upheld the objection : — 
Held : the evidence should have been ad- 
mitted. 

Semble : {per Talbot, J.) the onus of 
proving the possession of the policy was on 
the deft. — Williams v . Russell (1933), 149 
L. T. 190 ; 97 J. P. 132 ; 49 T. L. R. 816 ; 
77 Sol. Jo. 198 ; 31 L. G. R. 182 ; 29 Oox, 
C. 0. 640, D. 0. 

254a. ~~ — Failure to inform accused of right to 
trial by Jury.] — R. v. Leicester JJ., Ex p. 
Walker, Myers v. Walker (1936), 80 Sol. 
Jo. 64, D. C. 

254b. Conviction — Failure to endorse licence 

as required.) — R. v. Leicester, JJ., Ex p . 
Walker, Myers v. Walker (1936), 80 Sol. 
Jo. 64, D. C. 

254c. Excessive sentence— -Previous offences.] 

— Applt. was convicted of driving a motor 
vehicle while under the influence of drink So 
was sentenced to six months’ imprisonment 
in the second division & disqualification 
from holding a licence for an indefinite period. 
Applt. had been convicted on two previous 
occasions for driving without due care So 
attention. Applt. appealed against the sen- 
tence : — Held: (1) the offencee of careless 
driving So of driving while under the influence 
of d rink are of a similar character, & the ct. 
which convicted applt. was entitled to take 


PART V. SECT. 8, SUB-SECT. 

aw. Motor Vehicle* Act — Penal pro * 
rtrtone—LimbiHtv of owner.] — R. ». 
Dorm (1988), 56 Gao. Oim. Cm. 233. 
—CAM. 


PAST V, SECT. 8, SUB-SECT. 8. 
on. Motor Traffic Re gul ati o ns— 


Parsing stationary tramoar — Whether 
evidence of ncgligence.}--hJLNXv. Norton 
(1987). 28 S. R. N. S. W. 143; 46 
N. 8. W. W. N. 38.— AU8. 

sL Meaning of “ intersection of high' 
loops.”} — Semble : a right-angled bend 
In a highway la not an " Intersection 
of highways’* within sect. 35 (1) of 
VefcSEs Act, 1924 (o. 42), which pro- 


vides that a person operating a motor 
or other yehJole shall at the inter- 
section of highways keep to the right 
of the Intersection of snob highways 
when turning to the right. So pass to 
the left of such Intersection whan 
turning to the left. — C lark v. Hrthk b- 
toh, [1930) 1W.W.R, 166 ; 1 D. £Tr 
964 ; 84 8. L. R. f T5. O. A— CAN. 
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into consideration the two previous offences 
when it imposed the sentence. There were no 
grounds for reducing the sentence of imprison- 


ment ; (2) the ot. had no power to disqualify 
for an indefinite period. — R. v. Fowler, [1987 ] 
2 All E. R. 880 ; 157 L. T. 558 ; 101 J. P. 


■m. .] — A private road is not a 

“ highway ” within Vehicles Act, 1924 
(o. 42), & the point at which suoh a 
road opens on to a highway is, there- 
fore, not an intersection of highways 
within the meaning of sect. 35 (2) of 
said Act.— Copeland v. Roberts, 
[1930] 1 W. W. R. 145 ; 3 D. L. R. 
460 ; 24 3. L. R. 224.— CAN. 


q <p. 878) i. .]— R. v. 

Toronto Transportation Commis- 
sion (Ont.) (1929), 52 Can. Crlm. Cas. 
413.— CAN. 


q (p. 878) ii. Onus of 

proof.) — field: under s. 42 of High- 
way Traffic Act the onus of proof that 
the loss or damage did not arise through 
the negligence or Improper conduct of 
the driver or owner of the motor 
vehicle was upon defta. — Ross v. 
Gray Coach Lines, Ltd., [1929] 3 
D. L. R. 841 ; 64 O. L. R. 178.— CAN. 

q (p. 878) ill. Effect of 

Highway Traffic Amendment Act, 1929, 
s. 9.] — The effect of above sect, repeal- 
ing Highway Traffic Act, R. S. O., 
1927, a, 41, is to reduce the responsi- 
bility of the owner of a motor vehicle 
to that at common law. — Tudhope v. 
Henderson, Henderson v. Tudhope, 
[1930] 3 D. L. R. 245 : 65 O. L. R. 
238. — CAN. 

q* (p. 878) Iv. .]— Motor 

Vehicle Act, R. S. B. C., 1924, does m t 
add to the civil liability at common law 
of an owner of a motor vehicle who has 
entrusted it to another portion through 
whose negligence In operating it a 
third person is injured. — Ruff v. 
Sutherland & Moss, [1931] 1 D. L. Ii. 
«M : [1930] 3 W. W. R. 544 ; 43 

B. C. R. 218. — CAN. 


q (p. 878) v. .]— ' While 

deft. H. was negotiating with the local 
agent of deft. oo. for the purchase of a 
motor car its wholesale salesman 
arrived In the course of one of his 
regular trips, & it was arranged that 
H. & the local agent would go on with 
him so that H. could get practice in 
driving suoh a car. Before starting, 
the wholesale salesman met plt/.’s 
hUBband & agreed to the latter’s 
request to be taken along with them. 
They started on the trip with H. at the 
wheel & had gone less than a mile 
when the car overturned, & pltf.’s 
huRband was thrown out & killed. 
The local agent testified that H. was 
to his knowledge an incompetent 
driver, at least of a car of the type in 
question, & that he, tho agent, had 
informed the wholesale representative 
that H. was an “ erratic ” driver. H. 
had been driving a car with two -wheel 
brakes for about two years, but had 
not driven one with four-wheel brakes, 
which the car in question had. The 
judge found that no negligence had 
been established against either deft. 
On appeal, the ct. found that the 
accident was caused by H.’s incom- 
petence to handle a oar of Buoh, to him, 
a new & different type ; & both defts., 
the oo. & H., were liable. — Kerr v. 
Hauq Motors, Ltd. (No. 2), [19311 l 
D. L. C 962 : {10301 3 W. W. R. 470 ; 
39 Man, L. R. 288.— CAN. 

q (p. 878)- vi. .1— Martel 

v. Charter. [1935] 1 W. W. R. 305; 
43 Man. L. R. 54.— CAN. 


q (p. 878) vii. .1 — Wood v. 

Freeman (1935), 5 F. L. J. (Can.) 21, — 
CAN. 

q (p. 878) vllJ. .)— Under 

sect. 71a of Vehicles 8c Highway 
Traffic Act. 1924, tho owner of a motor 
oar which with his consent, express or 
implied, Is being used by his employee, 
is liable for damage caused by the 
negligence of the employee in driving 
it, even though the consent was a 


limited one & the driver was exceeding 
it when the damage was sustained. 
Thus, where tho owner’s consent was 
expressly restricted to the use of the 
car on the owner’s farm & the employee 
was driving outside the farm when the 
accident occurred the owner was held 
liable. — Lyon & Lyon v. Noble 
Farms, Ltd., [1035] 3 W. W. R. 582 ; 
[1936] 1 D. L. R. 153.— CAN. 

q (p. 878) is. Defence of con- 

tributory negligence .] — Poole & Thomp- 
son v. McNally, [1934] S. C. R. 717 ; 
fl935] 1 D. L. R. 161.— CAN. 

78) x. .1— Under 

the enactment as to onus dealt with in 
Poole <& Thompson, Ltd. v. McNally, 
[1934] S. C. R. 717, s. 65 (1) of the 
Prince Edward Island Highway Traffic 
Act, in substance the same, in tbe 
pertinent respects, as that now in 
question, standing by itself, deft, may 
acquit himself of the onus cast upon 
him, by establishing that pltf.’s negli- 
gence materially contributed to the 
mishap, & that bd could not, in the 
rosult, by the exorcise of reasonable 
care, have avoided the consoquenoes 
of that negligence ; or that the mischief 
was directly caused by the negligence 
of pltf. as well as that of hlmsolf co- 
operating together. The enactment 
does not itself appear to aim at alter- 
ing the substantive rules of common 
law touching the effect of contributory 
negligence ; its purpose seems to be to 
change the law as to the burden of 
proof. It would seem that deft, had 
shown that, in the situation which 
confronted him, he had not failed in 
that standard of care, skill & judgment 
which can fairly & properly be re- 
quired of the driver of a motor vehicle. 

. . . The standards to be applied are 
not standards of perfection (per 
Duff, G.J.). — McMillan v. Murray, 
[1935] S. C. R. 572 ; 4 D. L. R. 666 ; 
3 W. W. It. 117 ; 5 F. L. .J. (Can.) 
211.— CAN. 


q (p. 878) xl. .]— 

Tho onus cast on a motorist by sect. 66 
of Vehicles & Highway Traffic Act, 
1924. can be discharged " by establish- 
ing that pltf.’s negligence materially 
contributed to the mishap, & that he 
could not, in tbe result, by the exercise 
of reasonable care, have avoided the 
consequences of that negligence ; or 
that tne mischief was directly caused 
by tbe negligence of pltf. as well as 
that of himself co-operating together.” 
— Adams & Adams v. Betts, 


1935] 3 W. W. R. 642: [1936] 1 

l>. L. R. 183 ; 5 F. L. J. (Can.) 227.— 

CAN. 

q (p. 878) xit. .]— 

In an action resulting from the col- 
lision of a motor vehicle with a pedes- 
trian who was crossing an intersection : 
— Held .• neither the driver nor pltf., 
the pedestrian, saw the other & that 
both parties were negligent in not 
keeping a look out, 8c, following 
Murray v. McMillan [1935] S. O. R. 
572, notwithstanding the statutory 
onus on the driver, pltf.’s contributory 
negligence prevented her from recover- 
ing ; a city bye-law as to the right of 
way of a pedestrian at an intersection 
did not relieve her of the duty of taking 
ordinary care. — Shanahan v. Toole 
Peet Trust Co., Ltd. (No. 2), [1936] 
2 W. W. R. 540.— CAN. 


q (p. 878) xiil, .}— 

Kornberger «. Provan, [1938] 2 
W. W. R. 446.— CAN. 


q (p. 878) xiv. 

The onus of disproving his own negli- 
gence under Highway Act, Ont., s. 42, 
rests as well upon pltf. driving a car 
as upon deft. — Wright v. C, N. R., 
[1938] 1 D. L. R. 496 ; O. R. 66.— CAN. 
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q (p. 878) xv. — .J-~ 

Newell v . Acme Farmers Dairy 
Ltd., [1939] 1 D. L. R. 51 ; O. R. 36.— 
CAN. 

q (p. 878) xvl. Injury to 

passenger . }— The liability thereunder of 
an owner 1 b not restricted to the case 
of a person injured on a highway but 
applies also to injuries sustained by a 
passenger in the offending motor car. — 
SMITH V. D RE WRY’S, LTD. & STEPHEN- 
SON, [1937] 1 W. W. R. 107— CAN. 

q (p. 878) xvil. .]— Under 

Nova Scotia Motor Vehicles Act, 1932, 
tho onus is upon the owner to show that 
a person operating a car was not acting 
as his servant or agent. This is a 
question of fact for the Jury. — Pat- 
terson v. Fatouh, [1936] 3 D. L. R. 
136 ; 10 M. P. R. 350.— CAN. 


q (p. 878) xviii. .] — Held: 

the words “ person driving ” in sect. 
7 1 a of Vehicles & Highway Traffic Act, 
1924, do not include any porson other 
than tho person physically in charge of 
the merchanical devices which control 
the car. — Deugau v. Kramer, Mor- 
rison v. Kramer, [1938] 3 W. W. R. 
269 ; 4D.L. R. 353 ; 8 F. L. J. (Can.) 
99.— CAN. 

q (p. 878) xix. .]— A wife 

permitting her husband to use her 
car in his business is not responsible 
for tho negligence of a third person 
driving tho car. — Slaun white v. 
Smith, [1938] 2 D. L. R. 463 ; 12 

M. P. R. 560.— CAN. 


q (p. 878) xx. .]— Tho 

owner of cars which he rents out is 
liable for the customer’s negligence 
under sect. 34 of Motor Vehiole Act, 
R. S. B. O., 1924.— R. v. Patry, [1937] 
D. L. R. 736 ; 52 B. C. R. 1 ; 69 Can. 

C. C. 70.— CAN. 

q (p. 878) xxi. .1 — A father 

buying a car for the taxi business of 
his minor son is the owner within the 
Highway Traffic Act.— Comer v. 
Kowaluk, [1938] 4 D. L. R. 181 ; 
O. R. 658.— CAN. 

a (p. 878) i. .] — Neilson v. 

Richard (B. C.), [1929] 4 D. L. R. 
1052 ; 2 W. W. R. 153 ; revsd., [1930] 

1 W. W. R. 656 ; 3 D. L. R. 215 ; 38 
Man. L. R. 553.— CAN. 

o (i>. 879) i. .1 — Chorra 

v. K imbrikl, [1928] 3 D. L. R. 718; 
[1928J 2 W. W. R. 386 ; 22 Saak. L. R. 
602.— CAN. 

o (p. 879) ii. .]— The 

statutory onus does not increase the 
degree of diligence required of the 
owner or driver of a motor vehicle. — 
Stanley v. National Fruit Co. 
(Sask.), [19291 3 W. W. R. 522 : [1930] 

2 D. L. R. 106 ; 24 S. L. R. 137 ; 

So^'fcJS? 311 1 R * L ' R ’ 306 ; s * c * R< 

o (p. 879) III. 

Heitner v. Gillstrom (Sask.). [19291 
4 D. L. R. 670 ; 3 W. W- R- 227 : 
revsd., [1930] 2 W. W. R. 113; 3 

D. L. R. 860 ; 24 S. L. R. 4«2.— CAN. 

o (p. 870) iv. 

MARANO & MARANO V. LETT 

[1929] 4 D. L. R. 082 ; 3 W. W, 

345 : affg., [19291 4 D. L. R. 314 ; 3 
W. W. R. 170.— CAN. 


o (p. 879) v. 

Yonsosb v. Servant, [1931] 1 W. W. R. 
433 ; 2 D. L. R. 495 ; 25 Alta. L. R. 
247.— CAN. 


o (p. 879) vi. .]— 

Under sect. 62 of Manitoba Motor 
Vehicle Act, which provides that when 
any injury is caused to a person by a 
motor vehicle the onus of proof that 
the injury did not arise through Ms 
negligence shall be upon the owner 
ordnver of the motor vehiole, the onus 
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244 ; 63 T. L. R. 649 ; 81 Sol. Jo. 422 ; 28 i 254(1. Disqualification lor Indefinite period.] — 

Cr- A PP- OfP- 80 ; 36 L. G. R. 206 ; 30 Coi R. v. Fowler, No. 264o, ante. 


of negativing negligence in an action 
for damages so caused remains on deft, 
throughout the proceedings. Thus, 
although deft, has adduoed the evidence 
of credible witnesses that the accident 
was due to a latent defect in the 
mechanism of the motor vehicle & 
pltf. has adduced no evidence to the 
contrary, the case should not be with- 
drawn from the jury but should be left 
to them to decide by their verdict 
whether deft, has satisfied the statutory 
onus of proof. — Winnipeg Electric Co. 
v. Geel, [19321 A. C. 690; 101 L. J.P.C. 
187 : 148 L. T. 24 ; 48 T. L. R. 657, 
P. C. — CAN. 

o (ik 879) vli. .) — 

Cherniak v. Parsons, [1931] 2 

W. W. R. 549. — CAN. 

o (p. 879) viii. .]— 

Where in an action for damages for 
injuries caused by a' motor car the 
judge, after hearing & weighing the 
whole of the evidence, comes to the 
definite conclusion that the accident 
was caused solely by pltf.’s own 
negligence, the onus which sect. 43a 
of Vehicles Act, 1924, places on the 
owner or driver of disproving negligence 
oeases to be a factor in the case. — 
Purcell v. Wallace, [1930] l 
W. W. R. 732 ; 2 D. L. R. 1004 ; 24 
8. L. R. 1004.— CAN. 


o (p. 879) ix. Appli- 

cation of Act in favour of passenger.]— 
Semble : the onus of negativing 

negligence which sect. 62 of Motor 
Vehicle Act, 1924, places on the driver 
of a motor car applies, not only in 
favour of pedestrians, but also in 
favour of a passenger in the motor car 
which caused the damage. — Hird v. 
Milne, [19301 1 W. W. R. 977 ; 3 
D. L. R. 513.— CAN. 

o (p. 879) x. Injury 

to guest while car driven by oumer .) — 
Drew v. Mack, [1931] 4 D. L. R. 395, 
— CAN. 

o (p. 879) xi. .] — 

Chartrand v. D’Aoust Frenettk 
Auto, Ltd., [1933] 4 D. L. R. 813. — 
CAN. 

c (p. 879) xii. .]— 

Campbell v. Belt, [1934] 1 D. L. R. 
694 ; 41 Man. L. R. 625.— CAN. 


c (p. 879) xiii. .]— In 

an action for damages for Injuries 
resulting from the female pltf. coming 
into collision with deft.’s motor car 
while she was walking across a street 
at an intersection, the case being one in 
which she did, in a sense, walk into the 
side of the car, that is, she involuntarily 
in the moment of danger thrust for- 
ward her arm Against the car with the 
result that the arm was caught in the 
handle of tho car door : — Held : deft, 
had not satisfied the statutory onus on 
him of showing that the injury was 
not caused by his negligence, &, more- 
over, the evidence proved that his 
negligence actually caused the injury. — 
Dunbar v. Hunter, [1934] 1 W. W. R. 
440 ; 42 Man. L. R. 112.— CAN. 

o (p. 879) xlv. .1— Kuhmo 

& Laakso v. Helberg, [1931J 4 
D. L. R. 323.— CAN. 

o (p. 879) xv. Collision 

between motor vehicles — Onus on pas- 
prove negligence.}— Sect. 66 (2) 
©hides & Highway Traffic Act, 
19 84, is not limited to its application 
as between drivers or owners of the 
motor vehicles ; 8c, therefore, in the 
case of an action brought by a pas- 
senger in a motor vehicle for injuries 
stwtained in a collision between it & 
another motor vehicle he cannot sno- 
gge d wi thout proving negligence. — 

“AYHUH8T r. INNISFAIL MOTORS, LTD., 

11835) 1 W. W. R. 385 ; 2 D. L. R. 
272.— CAN. 

• <p. 879) xvi. .} — The onus 


imposed on the driver of a motor by 
sect. 58 (1) of Highway Traffic Act, 
1930, docs not require him to explain 
the antecedent movements of a person 
struck by the car if he proves that he 
was keeping a good lookout & that said 
person suddenly emerged from somo 
place where ho was not visible & ran 
in front of the car. — K sionek v. Wal- 
lace, [1937] 2 W. W. R. 530; 8 

D. L. R. 651 ; 45 Man. L. R. 345.— 
CAN. 

o (p. 879) xvii. Liability of owner 

for damages caused by third party driving 
his car without permission.) — Pltfs. 
were injured by a motor car while 
it was being driven by the 17 year 
old son of the owner. The boy, 
who was attending sohool, lived with 
his father as a member of the house- 
hold & was found to have used 
the oar at least seven or eight times 
during the two years prior to the 
accident. The oar was kept in a yard 
between the father’s house & his store, 
& one of the two car-keys was either in 
the house or in the store where it was 
accessible to the son. The trial judge 
accepted the testimony of the father 
that he had never given the son per- 
mission to use the car & did not know 
that be had ever driven it. The father 
did not say that he had forbidden the 
son to drive it : — Held : the father 
could not be heard to say that the car 
had been “ wrongfully taken out of his 
possession ” within Motor Vehicle Act, 
C. A., 1924 (e. 131), a. 63. — Bobby v. 
Chodikkr, [1929] 2 D. L. R. 590 : 1 
W. W. R. 770 ; 38 Man. L. R. 171 ; 
revg., [1928] 3 W. W. R. 392.— CAN. 


c (p. 8V 9) xviii. .] — Nelson 

v. Dennis (Man.), [19291 4 I). L. It. 
282 ; 2 W. W. R. 513.— CAN. 

o (p. 879) xix. .] — Walker 

v. Scott, Ntchol r. Scott (Man.), 
[19291 3 D. L. R. 647 ; 2 W. W. K. 
92.— CAN. 

o (p. 879) xx. .] — Boyd v. 

Smith, [1931] 1 D. L. R. 729.— CAN. 


o (p. 879) xxi. .]— Deft., 

the owner of a oar, refused to let M. 
have or hire it unless deft.’s chauffeur, 
P., waH taken along to drive it. During 
the journey M. got drunk, & insisted 
on driving the ear. He was resisted 
by P. who, though not actually ejected 
by force, was threatened with a fight 
& gave way. While M. was driving 
on a highway tho car struck pltf.’s car 
& damaged it : — Held -* the change of 
operators was due to duress, & brought 
about a situation contrary to deft.’s 
express instructions & the bargain 
made with M., &, the car being “ In 
the possession of some person other 
than the owner or his chauffeur, with- 
out the owner’s consent,” deft, was not 
liable. — Kuinno & Laakso v. Helberg, 
[1931] 4 D. L. 11. 328 ; O. It. 630- 
CAN. 


o (p. 879) xxii. .)— ’ When 

a car is driven by a third party per- 
mitted to drive by the lessee of the 
car, It is still In the ” possession ” of 
the lessee, & the owner is not protected 
as when a motor vehicle is without 
the owner’s consent in the possession 
of some person other than the owner. — 
Thompson v. Bourchier. [1933] 3 
D. L. R. 119 ; O R. 525.— CAN. 


e <p. 879) xxiii. — — - — Where 
a o ar is lent to A., who lends It to B., 
B. cannot be Bald to have acquired 
possession of it with the con sent 
express or inplied of the true owner. — 
Martel v. dominion Motors, Ltd., 
(1935] 2 D. L. R. 187.— CAN. 

e (p. 879) xxlv. Crown bound by 

Act — Liability of officer of the Croum 
— Reckless driving in execution of duty.] 
— R. t>. McLeod, [1930] 4 D. L. R. 
226 ; 53 Can. O. 0. 292.— CAN. 
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o (p. 879) xxv. Who is ” chauf- 

feur ”1- — ** Chauffeur ” in Vehicles Act, 
R. S. S., 1930, s. 2 (1), does not include 
a person employed for the main pur- 
pose of doing work other than driving 
a motor oar but whlob incidentally 
requires him to drive ft car part of the 
time : especially If at the time as to 
whioh he is charged with driving a 
motor oar without naving a chauffeur’s 
licence he w&b not driving it on his 
employer’s business hut for his own 
purposes. — R. (Armstrong) v. Pres- 
ton, [1931] 3 W. W. R. 505.— CAN. 

c (p. 879) xxvi. Limitation of 

action .] — A statute limiting the time 
for commencing an action Is to be 
construed retroactively, in the absence 
of words therein showing a contrary 
intention ; especially where the statute 
itself expressly provides that its opera- 
tion is to be postponed. — Beattie v. 
Dorosz 8c Dorosz, [1932] 2 W. W. R. 
289.— CAN. 

o (p. 879) xxvll. Joint ownership 

of car .] — Okay v. Nord & Neljbon, 
Oliver & Cook v. Nord & Nelson, 
[1936] 2 W. W. R. 489 ; 4 D. L. It. 
182.- -CAN. 

sg. breach of statutorj / duty by plaintiff 
— Whether defence to action for damages. ] 
—Tho fact that at the time of a col- 
lision between an automobile & a 
motor cycle, the driver of tho motor 
cycle was violating sect. 19a of Motor- 
Vehicle Act, R. 8. D. C. 1924, by allow- 
ing a passenger to occupy the driver’s 
seat, & was, therefore, liable to a 
penalty '.— Held : not to deprive driver 
or his passenger, pltt. heroin, of his 
civil rights against the driver of the 
automobile, where snob violation in no 
way caused or contributed to the 
accident. — Gamon i>. Eastman. [19321 
2 W. W. R. 622 ; 40 B. C. R. 23.— 
CAN. 


gk. Absence of tail light A — The duty 
imposed by Highway Tramo Act, 1930, 
e. 13 (1) (a), to carry alighted lamp on 
the roar of a vehicle upon a highway 
between sunset & sunrise Is an abso- 
lute one. & whore in an action for 
negligence it is found that the breach 
of said duty was a cause of the acci- 
dent the fact that tho person in charge 
of the oar did not know that the light 
was out does not relieve said person, 
or a person whose agent he was, from 
liability for the oonsequencos of said 
breach. — -Connell v. Olsen, [1933] 
1 \V. W. R. 654 ; 3 D. L. It. 419 ; 
41 Man. L. R. 197.— CAN. 


«i. .] — A breac h of tho duty 

imposed on a motorist Vehicles 6c 
Highway Traffic Act, 1921, 8c amend- 
ments, with respect to the carrying 
of a tail light does not render him liable 
in damages to a person injured 1 hereby 
unless it is shown that the brooch was 
due to his negligence. — McLeod v. 
Lee, [ 1 938 ] 3 W. W. U. 581.— CAN. 


so. Limitation of action — Enlargement 
of time — When granted .J — Sect. 73 (3) 
of Vehicles Act, 1932, which provides 
that a judge may, ” having regard to 
all the circumstances of tho case,’ 
enlarge tbe time allowed by sect. 73 (1) 
for bringing an action to recover 
damages occasioned by a motor vehicle, 
must have been intended to prevent 
Injustice & when it appears that the 
delay In bringing tho action was duo 
to the mistake of the intended pltf.’s 
solr., that the mistake was bona fide, 
that the delay was trifling, that prompt 
action was taken as soon as the error 
was discovered, & that the other party 
has suffered no injury which cannot he 
compensated by costs, the relief 
should be granted. — Lindsay v. 
Heaulk, [1935] 2 W. W. R. 373; 
5 F. L. J. (Can.) 86. — CAN. 


Bp. .1 — The next 

friend of an infant applied for an 
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Part VII. — Aircraft. 


Carriage by air.] — See Carriage by Air Act, 
1032 (c. 36). 

260a. Goods — Implied warranty,] — Pltf. de- 

livered to defts. at Baghdad a quantity of 
gold for carriage to London. Between 
Baghdad & Tiberias, the carriage was to be 
by aeroplane, & from Tiberias to Brindisi by 
seaplane. The consignment note provided 
that the goods were accepted for carriage 
only at the risk of pltf., & that defte. under- 
took no responsibility for loss, damage, or 
delay caused directly or indirectly during 
the conveyance by aeroplane or otherwise 
in connection therewith. The clause con- 
tinued : “ This refers to all obligations of 
the defts. either in respect of carriage, storage, 
or other operations in connection with the 
goods.* ' The consignment note further 
stated that the defts. were not, & would not 
accept the obligations of, common carriers.' 
In an action for damages for loss of the goods 
pltf. alleged that the seaplane had no oom- 
partment suitable for the carriage of bullion 
& reasonably fit to resist thieves, that the 
, goods were placed in a compartment not 
fitted with any means of securing them, & 
that in consequence they were lost. He 
further alleged defts., as common carriers, 


had been guilty of breach of duty, & he relied 
upon non-delivery as evidence of negligence, 
& he set up an implied warranty that the 
goods would be carried only in a thief- 
resisting compartment. Belts, admitted non- 
delivery, but they denied that they were 
common carriers & that they had been guilty 
of negligence. On an order for the trial of 
preliminary issues : — Held : (1) on the terms 
of the consignment note defts. were not 
under the liabilities of common carriers but 
. were only bailees & so could be liable only 
for negligence ; (2) there was no implied 

undertaking to provide a bullion room ; & 
(3) the only implied warranty was to use 
reasonable care <k skill to make the seaplane 
safe for the carriage of pltf.’s goods so far 
as was consistent with the nature of a sea- 
plane, & the consignment note protected 
defts. from liability for negligence (if any) in 
this respect, though it did not mention 
negligence specifically. — Asian v. Imperial 
Airways, Ltd. (1933), 149 L. T. 276 ; 49 
T. L. B. 416 ; 77 Sol. Jo. 337 ; 38 Com. Gas. 
227. 

280b. Liability for loss^—Bullion.] — 

Asian v, Imperial Airways, Ltd., No. 260a, 
ante . 


extension of the time allowed by sect. 
87 of Vehicles Act, 1936, for the bring- 
ing of an action for damages alleged 
to have been caused by a motor 
vehicle. It was, at least, highly pro- 
bable that the infant’s injuries were 
still continuing ft that the reason why 
the action had not been brought within 
the prescribed time was that his 
physicians made a bond fide error as to 
the extent of his injuries ft their 
prognosis. Moreover, the laches of the 
next friend were attributable, to some 
extent at least, to the attitude of one 
of the proposed defts., who, when all 
parties thought that there were no 
permanent injuries, had intimated his 
intention of paying the hospital 8c 
medical expenses : — Held : the grant- 
ing of the extension is largely in the dis- 
cretion of the Judge applied to ft.Junder 
the circumstances, the extension should 
be made. — K wahnioa i\ Porter & 
Molxjkr. [19381 1 W. W, R, 802; 
ajfd„ [1938] 2 W. W. R. 14.— CAN, 

•t. Liability of parent for negligence 
of minor — Minor owner of car.} — 
Fraser v. Harris ft Kauffman , [1937] 
2 W. W. R. 488 ; 3 D, L. R. 78 ; 51 
B. 0. R. 509.— CAN. 

PART VII, 

ia. Aircraft in distress — Right to 
land.] — The aeroplane In question was 
seized by the Customs authorities on 
the ground that It had landed at a 
place other than an airport ft for not 
reporting to a Customs Offioer : — 
Held : where the evidence establishes 
that an aeroplane was f oroed to land on 
aooount of engine trouble ft to avoid a 
orash, she is Justified in so doing at 
any place that such landing can be 
safely made ft for the same reasons 
that a vessel in distress may enter a 
port for Bhelter. — Pent* v, lU [1931] 
Ex. O. R. 172.— CAN. 

•b. Regulation of aviation — 
Whether exclusive power of Dominion 
Legislature,] — See Dependencies, No. 
130g, ante, 

id. Validity of Regulations ,] — 

The convention for the Regulation of 
Aerial Navigation, 1919, provides that 


each contracting State is to register 
the aircraft of its own nationals & 
accord freedom of innocent passage to 
the aircraft of other contracting States, 
whilst denying passage to aircraft not 
possessing the nationality of a con- 
tracting State. It also provides that 
no aircraft is to be registered in any 
State unless it belongs wholly to such 
nationals. The Regs, made pursuant 
to sect. 4 of Air Navigation Act, 1920, 
departs from the terms of tho Con- 
vention. They contain no prohibition 
of aircraft not possessing the nation- 
ality of a contracting State, & do not 
restrict registration to persons who 
have been defined as nationals by any 
Australian law. They purport to 
empower the Minister to exempt any 
aircraft or person from the require- 
ments of the Regs., ft differ from the 
terms of the Convention as to ascer- 
taining the fitness of pilots. The 
Commonwealth of Australia being one 
of the contracting States, Art. 30 of the 
Convention defines State aircraft as 
military aircraft ft aircraft exclusively 
employod in the State service, such as 
posts, customs ft police aircraft, ft 
declares every other aircraft to be 

S rivate aircraft. This art. subjects 
j the terms of the Convention all 
State aircraft (other than military, 
customs ft police aircraft), as well as 
private aircraft. The individual Aus- 
tralian States not being parties to the 
Convention, the Regs, purport to allow 
the Govt. of any Australian State to 
use aircraft within its State for its 
own purposes, ft in exercise of its police 
power, without being subject to the 
Regs. ; — Held : by reason of these & 
other inconsistencies between the 
terms of the convention ft the Regs., 
the Regs, are rendered invalid. — R. v, 
Burgess, Ex o, Henry (1936), 55 
C. L. R. 618; 42 Argus L, R. 482 ; 10 
A. It, J. 335.— AUS. 

si. Insurance FligM contrary to 
Government regulations J — Obalski Chi- 
BOUGAMAU Mining Co, v, Amo Insub- 
G *• 4 * 0; s 

■o. Carriage by air — Extent of lia- 


bility to passengers dt owners of goods .1 
— Aviation Act, 1918, “ an Act to 
oontrol aviation in New Zealand,*' by 
sect. 3 conferred upon the Governor- 
General in Council the power to make 
regulations for a number of purposes 
(inter alia), by sect. 3 (1), para. (/). 
“ for the Issue ft cancellation of 
licences authorising the use of air- 
craft. ft prescribing the conditions sub- 
ject to which such aircraft may be so 
used, including conditions as to the 
carriage of passengers & goods,*’ ft 
by sect. 3 (l), para, (i), “ prescribing 
fines for offences against any auoh 
regulations, not exceeding one hundred 
pounds for any such offence.” 

Regulations (provisional) were made 
on Feb. 21, 1921, by clause 6, of which 
** passenger aircraft •• ft ” goods air- 
craft ” are defined as meaning respec- 
tively aircraft intended for carrying 
passengers or goods (including mails), 
for hire or reward, ft including respec- 
tively aircraft on which passengers or 
goods are actually oarried. Clause 1 
prescribes a number of “ General Con- 
ditions of Flying,” including the 
licensing of the personnel of the air- 
craft in the prescribed manner. No. 4 
of the Begns., under the title of 
** Penalties ” provides in sub-clause 1 
that where any aircraft flies In con- 
travention of or fails to oomply with 
regulations or any provision thereof, 
the owner of the aircraft ft also the 
pilot or commander shall be deemed 
to have contravened or, as the oase 
may be, failed to comply with the 
regulations; ft in sub -clause 3 that 
any person contravening or failing to 
oomjgy’ 

conviction to a fine not ezoeoding 6|W. 

The Second Robed, provides lor the 

"A" U d worthed M " I^rtnroartU. 

cate for private pilots (not. valid for 

flying passenger or goods 
Tne QuauSoaSora required to ob 
these certificates are set 
higher degree of skill ft 
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M®°* — ■ “ — - — 7— — •} — Deft*, received bar 

S old valued at £9,138 for transport from Lon- 
on to Paris. The gold was removed by 
motor-van to Croydon, where it was placed 
in the strong room of the aerodrome. On the 
following morning the door o f the strong 
room was found open & the gold was missing. 
The consignment had the following on the 
back : “ Carriage by air : The general con- 
ditions of carriage of goods are applicable to 
both internal & international carriage. These 
general conditions are based upon the Con- 
vention of Warsaw of Oct. 12, 1929, in so far 
as concerns international carriage within the 
special me anin g of the said Convention.” 
In an action to recover the value of the gold : 
— Held : the carriage by air of the bar gold 
had commenced ; the statement on the back 
of the consignment note was not a sufficient 
statement that the carriage was subject to 
the rules relating to liability established by 
the convention; upon the facte pltfs. had 
not made a special declaration of value nor 
paid any supplementary rate within Carriage 
by Air Act, 1932 (c. 30), Sched. I, Art. 22 (2), 
& no question of the additional liability of the 
carrier under that article could arise. — 
Westminster Bank, Ltd. v. Imperial Air- 
ways, Ltd., [1930] 2 All E. R. 890 ; 155 L. T. 
80 ; 52 T. L. R. 007 ; 80 Sol. Jo. 794 ; 42 
Com. Cas. 1. 

PWUPPflon v. Imperial Airways, Ltd., 
[1»37J 3 All J£. R. 318. 

20Od. “ High contracting parties ” — 

Who are.] — Applts. handed to respo. h, con- 


signment of gold for carriage from Croydon 
airport to Haren airport in Belgium under 
the terms of an air consignment note com- 
prising the contract for carriage. On the 
night of Mar. 5, 1936, the box & its contents 
were stolen at Croydon airport, & in this 
action applts. claimed to recover the value 
of the gold, £10,000. The action was com- 
menced more than six months, but less than 
two years, after the loss. The air consign- 
ment note was issued by resps. & was 
expressed to be in the form of the Inter- 
national Air Traffic Assocn. The note was 
signed by applts. On the baok of tho note 
were certain general conditions, the first 
of which was : “ The general conditions 

of the carriage of goods are applicable to 
both internal & international carriage.” 
The general conditions were based upon the 
Convention of Warsaw, dated Oct. 29, 1929, 
in so far as concerned international carriage 
within the special meaning of the Convention. 
The Convention was entered into by the 
representatives of some thirty States for the 
unification of certain rules relating to inter- 
national carriage by air, & came into force on 
Feb. 18, 1938. On Feb. 13, 1933, Great 
Britain, having signed the convention, rati- 
fied it, but, though Belgium had also signed 
it, she had not ratified it at the time of the 
loss of the gold, & did not do so until Oct. 11, 
1930. The air consignment note provided 
that any action for loss or damage by car- 
riage must be brought within two years of the 
loss or damage unless the contract was not 


& mental health, is required for a 
pilot desirous of ob tainin g a “ B ” 
certificate than for an “ A.” In- 
cluded in the requirements for a 
B certificate is the passing of a 
medical examination carried out under 
the control of the Air Board, 8c among 
the requirements of mental & physical 
fitness are : (a Good family & per- 
sonal history, with particular reference 
to nervous stability. Absence of 
mental, momi, or physical defect which 
interfere with flying efficiency, 
(ft) General medical examination. The 
appet. must not suffer from any 
diMMe or disability which renders him 
liable suddenly to become incom- 
petent in the management of aircraft : 
— HeW/ Aviation Act, 1918, & the 
regulations made thereunder, so far 
as they dealt with conditions as to 
4he tosarriage of passengers Sc goods by 
wr, were intended for the protection 
of a particular olass, that is to say. 
passengers & owners of goods carried 
vtF cra ?'' 88 distinct from the general 
imposed a duty for the 
benefit of that class, whloh conferred 
a right of action upon a passenger 
fftog injured by such breach.— 
Roionion Am Lines, Ltd. v. Strand, 
[1933] N. Z. L. R. 1, 2, 3.- N.Z. 

.] — The common-law 

rule that, in the absence of a special 
contract to tbe contrary, a common 
carrier of passengers is liable in tort for 
ix uijri®S caused them through its 
neglige nce applies to a common carrier 
or Passengers by air. — Galer v. 

U938] 3 W. W. R. 481 ; [1939] 
1 B. L. R. 18 ; 8F.L. J. (Can.) 228.— 
CAN. 

rJZ’JT — Accident to dub passenger— 
ftoftiltt If of company.] — bL met bis 
aeath while travelling as a passenger 
°»*ned for hire in an aeroplane 
by the 1ft. Aero CHub. His 
widow mmd the club & tbe N. Z. Air- 
Oau, LfccL, under Deaths by 
Compensation Act, 1998, 
tor rtimsg as to respect of hie death 
The machine crashed in consequence 


of one of the bolts in one of the bell- 
crank levers on the elevator-control 
line becoming unshipped owing to a 
defective cotter pin. There was an 
Inspection door where this p articular 
bell-crank lever was. As tne result 
of a previous accident the machine was 
repaired by the oo. The club's con- 
tract with the co. was that the machine 
was to be repaired to certificate of air- 
worthiness standard, & a certificate of 
airworthiness was to be obtained from 
the proper authorities. After a meti- 
culous inspection by the aviation 
authorities, the certificate of air- 
worthiness was Issued. The machine 
thereafter was restored by the oo. to 
the club. Pltf. rested her case against 
the club on the failure to hold a ground 
inspection Sc breach of the statutory 
regulations in the non -holding of such 
inspection, but, on the evidenoe of 
pltf.'s witnesses, the ground inspection 
did not touch the defect causing the 
accident : — Held .• so far as deft, club 
was concerned, that the necessary 
nexus between the injury to the pas- 
senger & the breach of the statutory 
duty had not been established. On 
the evidence, so far as deft. co. was 
concerned, the onus of establishing 
that the cotter pin .was not properly 
fixed in position when it left the co/e 
hands had not been discharged by 
pltf. — Maindonald v. Mablborouoh 
Aero Club & New Zealand Airways, 
Ltd., 1936] N. Z. L. R. 871.— N.Z. 

•w. Pilot — Acting without certificate — 
Misstatement of Ad.) — An information 
was laid against .the accused charging 
him with acting as pilot of an aircraft 
“ without holding a certificate of the 
Air Board of Canada authorising him 
to act, contrary to the provisions of 
the Aeronautics Act, 1919, Sc the 
tegulations thereunder.” The magis- 
trate dismissed the oaee on the ground 
that there is no such Act Sc stated a 
oaee under sect. 761 of the Code : — 
Hdd : while the regulations made by 
the old Air Board under Air Board 
Act are still in force Sc still oontain the 


original olause 33, whloh provides that 
no person shall act as pilot without a 
certificate issued “ by the Air Board.” 
Sc although this clause is still in foroe to 
the extent that it still imposes the 
obligation to procure a certificate before 
flying, yet by tho effect of tho change 
made by National Defence Act. 1922, 
in the personnel of the administration 
of the Act, the obligation is now to 
procure a certificate, not from the Air 
Board, which no longer exists, but from 
the Minister, which is not what the 
information alleges to have been con- 
travened. Neither the substance of 
the charge nor the statement of the Act, 
both defective, supplied the information 
which the other lacks. Therefore 
the magistrate was right. — A.-G. foh 
Canada v. MacDouoall, £19341 1 
W. W, R. 621 ; 62 0. O. C. 7 ; 42 Man, 
L. R. 117.— CAN. 

s*. Liability of club for — 

Collision between car & aeroplane .] — 
Pltf. sought damages arising out of a 
collision between an aeroplane tbe 
property of deft, club & driven Sc 
piloted by deft., B., Sc a motor car the 
property of pltf. It was clear that the 
accident was due to the negligence of 
B. & the question to be determined 
was whether or not at the time of the 
collision the aeroplane concerned was 
under the control of B. as the servant 
or agent of deft, olub : — Held : having 
regard to all the circumstanoes of the 
case as shown by the evidenoe the 
relationship between deft, dub Sc 
B. with regard to the particular aero- 
plane was that of bailor 8c bailee & not 
that of master Sc servant or principal 
Sc agent Sc therefore pltf. could not 
succeed against deft. olub. — Ebbett 
Motors, Ltd. v. Western Federated 
Flying Club (Incorporated) (1936), 
30 M. O. R. 81.— N.Z. 

sc. Negligence of A — An aero- 

plane crashed as the result of a stall 
caused by loss of flying-speed when tbe 
machine was approaching a landing, Sc 
a passenger received Injuries mom 
which he died. Engine -failure was not 
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within the category of “ international car- 
riage,” in which case the action must be 
brought within six months. The question 
therefore was whether the carriage of the 
goods fell within the special categories of 
international carriage defined in Art. 1, 
para. 2, of the general conditions. Inter- 
national carriage, as so defined, was carriage 
between two places within the territory of 
two High Contracting Parties to the Con- 
vention of Warsaw. 

Reaps. alleged that until Belgium ratified 
the Convention she was not a High Contract- 
ing Party, & that therefore the carriage 
between Great Britain & Belgium in Mar. 

1935, was not international carriage, <fc con- 
sequently any action for damages must have 
been brought within six months of the loss. 
Porter, J. & the Ct. of Appeal held that the 
carriage was not international : — Held : on 
the terms of the general conditions, the 
carriage in this case fell within the special 
categories of international carriage there 
defined, as the conditions were expressed to 
bh based upon the Convention of Warsaw dS 
the definition in Art. 1, para. 2 (2) of the 
conditions practically repeated verbatim the 
language of Art. 1 , para. 2, of the Convention. 
The correct course to ascertain what the 

, contract between the parties meant by High 
Contracting Parties to he Convention was 
to look at the Convention itself, & under its 
terms, particularly Arts. 30, 37, 38, 39 & 40, 
High Contracting Parties meant signatories. 
For the purposes of the contractual general 
conditions, Carriage by Air Act, 1932, passed 
by this country to give effect to the Con- 
vention had no operation at all. 

Lord Russell of Killowen & Lord 
Macmillan were of opinion that the only 
question was whether Belgium on Mar. 5, 

1936, was a High Contracting Party to the 
Warsaw Convention within the meaning of 
the contract, & that it was wholly irrelevant 
t < inquire whether Belgium was or was not 
at that date a High Contracting Party within 
the meaning of the Convention. The con- 
tract had no ambiguity, it meant parties 
which were contractually bound by the Con- 
vention, i.e., powers which had signed & 
ratified & powers which had acceded. — 
Philippson v. Imperial Airways, Ltd., 
[1939] A. C. 332 ; [1939] 1 Ah E. R, 761 ; 
108 L. J. K. B. 416 ; 160 L. T. 410 ; 53 
T. L. R. 490 ; 83 Sol. Jo. 356 ; 44 Com. Cas. 
180, H. L. 

260e. “ International carriage ” — What 

amounts to.] — G. took a ticket from London 
to Antwerp & back, with an agreed stopping 
place at Brussels, by defts.’ air service. 
The ticket, which was available for fifteen 
days, was issued in three parts, one which 
G. was to give up at the place of departure, 


another at the place of destination, & the 
third he was to keep ; & it stated the fare as 
£4 for the outward journey, & £2 8s. for the 
journey from Antwerp to London. If G* did 
not return within the fifteen days he would 
be entitled to a refund of the £2 8s. Great 
Britain is, & Belgium is not, a High Con- 
tracting Party to the Convention of Warsaw 
which is scheduled to the Carriage by Air 
Act, 1932 (c. 36), & which applies to 4 ‘ all 
international carriage ... by aircraft for 
reward,” & which defines “ international 
carriage ” as “ any carriage in which, accord- 
ing to the contract made by the parties, the 
place of departure & the place of destination, 
whether or not there be a break in the carriage, 
. . . are situated either within the territories 
of two High Contracting Parties or within 
the territory of a single High Contracting 
Party, if there is an agreed stopping place 
within a territory subject to the sovereignty 
... of another Power, even though that 
Power is not a party to this Convention.” 
The Convention further provides that “ in 
the carriage of passengers the liability of the 
carrier for each passenger is limited to the 
sum of 125,000 francs.” On the journey 
back from Antwerp to London the aeroplane 
in which G. was travelling was wrecked in 
Belgium, & G. was killed. In an action by 
his widow claiming 'damages in .respect of his 
death, Lewis, J., found that the accident was 
due to the negligent management of the 
aeroplane ; that the tickets issued to G. 
involved two distinct carriages, one from 
London to Antwerp & another from Antwerp 
to London ; that the latter carriage, during 
which G. met his death, being a carriage from 
a place not within the territory of a High 
Contracting Party was not “ international 
carriage ” within the meaning of the Con- 
vention ; & therefore that the liability of the 
defts. was not limited to the English equiva- 
lent of 125,000 francs. On appeal : — Held : 
there was one carriage only — namely, from 
London to Antwerp & back ; it was “ inter- 
national carriage ” ; & therefore the damages 
recoverable were limited to the English 
equivalent of 125,000 francs. 

Semble : the words “ act, neglect or 
default ” in the Fatal Accidents Act, 1846 
(c. 93), are wide enough to include a negligent 
breach of contract. — G rein v. Imperial 
Airways, Ltd., [1937] 1 K. B. 50 ; [1938] 
2 All E. R. 1258 ; 106 L. J. K. B. 49 ; 155 
L. T. 380 ; 52 T. L. R. 681 ; 80 Sol. Jo. 735 ; 
42 Com. Cas. 10, C. A. 

Annotation : — Consd. Philippson v. Imperial Airways, Ltd., 
[1939] A. C. 332. 

260f. Negligence — Limitation of damages — 

Action under Fatal Accidents «Aot, 1846 

(c. 93 ).] — Grein v. Imperial Airways, Ltd., 
No. 260e, ante . 


a factor in the accident. It is not a 
test of diligence that the pilot may 
have been desirous of using all care ; 
the test is whether he in fact exercised 
the care & attention which were cus- 
tomary & proper. On this objective 
test, deft, pilot failed at a critical stage 
to take the customary & proper pre- 
caution of maintaining air speed, & 
was guilty of negligence. — Bailey v. 
Taylor, [1036] N. Z. L. R. 806 ; 
G. L. R. 657 ; 12 N. Z. L. J. 262.— 
N.Z. 


sd. .] — In the absence of 

statute, the ordinary rules of negli- 
gence apply to the operation of an 
aeroplane & the pilot of a plane carry- 
ing a guest must exercise that degree of 
care & skill which a competent, 
prudent & qualified pilot would use 
under the circumstances. The fatal 
injuries incurred, by a gratuitous pas- 
senger, in an aeroplane crash : — Held : 
to have been due to the negligence of 
the pilot, deft., in not maintaining 
proper flying speed. Moreover, the 
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doctrine of res ipsa loquitur applied & 
deft, had not satisfied the onus placed 
on him by that rule. — MoInnerny v. 
MoDougall. [19371 3 W. W. R. 625 ; 
[1938] 1 D. L. R. 22 ; 7 F. L. J. (Can.) 
227.— CAN. 

sf. Negligence — Hired aeroplane .] — 
Consideration of jury’s findings in 
action for damages for negligent use 
& operation of hired aeroplane. — 
Saunders t*. Goodwin, [1037] 1 
£>. L. R. 620 ; 11 M. P. R. 318.— CAN. 
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260g. No liability to hirer’s guests.] — 

Negotiations were entered into with the first 
defte. for the hire of an aeroplane for the 
carriage of the hirer & a party of guests. 
The aeroplane hired was in fact the property 
of the second, defts. & the pilot was their 
servant. The negotiation^, however, were 
conducted throughout by the first defts., & 
it was found that they held themselves out 
as principals. No mention was made of any 
special conditions. Just as the aeroplane 
was preparing to leave, an envelope contain- 
ing a “ ticket ” was handed to the hirer by 
the pilot. The “ ticket ” was a document 
called a special charter which contained 
(inter alia) a number of conditions, one of 
which exempted the second defts. from 
liability for their own or their servants’ 
negligence. The ticket contemplated signa- 
ture by the “ passenger ” & its return when 
signed to one of the second defts.' officials. 
Before the hirer had an opportunity of seeing 
the contents of the envelope, the aeroplane 
started on its journey & almost immediately 
it crashed, two of the hirer’s guests being 
killed. The disaster was found to be due 
to the negligence of the pilot. In an action 
by the widow of one of the guests on behalf 
of herself & her three infant daughters for 
damages under the Fatal Accidents Act : — 
Held : ( 1 ) as there was no contractual 

relationship between the first defts. & the 
hirer’s guests, the first defts. were not liable 
to the widow ; (2) a condition binding on the 
hirer would also be binding on hie guests, as 
the burden was upon the hirer to pass on to 
his guests the information as to the existence 
of the conditions ; (3) the condition exempt- 
ing the second defts. from liability was not 
communicated to the hirer before the journey 
started, & the second defts. were not pro- 
tected by it. As the pilot was negligent, 
the second defts. were liable to pltf. for her 
liusband’s death. 

(4)1 hold that the doctrine res ipsa loquitur 
applies. While it is unnecessary to decide 


whether this doctrine would apply to every 
accident occurring to an aeroplane in the 
course of a prolonged flight, here we have 
a disaster at the very beginning, iust as the 
machine had taken off & well before it had 
attained the height at which the journey 
would be performed (Goddard, J.). — 
Fosbroke-Hobbes v. Airwork, Ltd., Sc 
British- American Air Services, Ltd., 

M l All E. R. 108 ; 53 T. L. R. 254 ; 81 
o. 80. 

260h. Exemption on ticket — Necessity 

for communication.] — Fosbroke-Hobbes v. 
Airwork, Ltd., & British -American Air 
Services, Ltd., No. 260g, ante. 

260J. Liability for collision — Taking off — Air Navi- 
gation Act, 1920 (c. 80), s. 9 (1.).] — Oubitt & 
Terry v. Gower (1933), 77 Sol. Jo. 732. 
260k. Contract for supply of machine — Alterations 
required contrary to Air Ministry Regulations 
— Whether contract enforceable.] — Pltfs. 
purchased an aeroplane from defts., the 
urchase being in fact made on behalf of the 
panish Govt, who were at the time engaged 
in a civil war. For this purpose certain 
modifications were made in the aeroplane, 
&, as there^was an immediate prospect of an 
embargo being placed upon the delivery of 
aircraft to Spain, these modifications were 
hurriedly made, & the aeroplane left for 
Spain without such modifications being 
approved by the inspectors of the Air 
Ministry as required by the regulations. It 
was found that pltfs. were privy to the breach 
of the regulations : — Held : the contract was 
unenforceable as being illegal, since both 
parties intended that it should bo flown 
without the modifications being approved by 
the proper authority.- -Commercial Air 
Hire, Ltd. v. Wrightways, Ltd., [1938] I 
All E. R. 89 ; 81 Sol. Jo. 944. 

Construction of life assurance policy.] — 
See Insurance, No. 2971a, ante. 

Injury to pupil at aerodrome.] — Sec Master 
& Servant, No. 200a, ante. 
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Cases 4a — 28a. 


English and Empire Digest Supplement. 


TELEGRAPHS AND TELEPHONES. 


Part I. — Definitions. 


4a. Broadcasting.] — Their Lordships think 

broadcasting fails within the description 
of “ telegraphs.” No doubt in everyday 
speech telegraph is almost exclusively used 
to denote the electrical instrument which by 
means of a wire connecting that instru- 
ment with another instrument makes it 
possible to communicate signals or words of 
any kind. But the original meaning of the 
word “ telegraph ” as given in the Oxford 
Dictionary is : 


“ An apparatus for transmitting messages 
to a distance, usually by signs of some kind ” 
{per Our.). — Re Radio Communication in 
Canada, A.-G. op Quebec v. A.-G. op 
Canada, A.-G. op Ontario, A.-G. op New 
Brunswick, A.-G. op Manitoba, A.-G. op 
Saskatchewan, A.-G. op Alberta & Cana- 
dian Radio League, [1032] A. C. 804 ; 101 
L. J. P. 0. 94 ; 146 L. T. 409 ; 48 T. L. R. 
235, P. C. 


Part III— Construction and 

15. Add. Annotation: — Retd. Port of London 
Authority v. Canvey Island Comrs. (1931), 
101 L. J. Oh. 63. 

l$a. Amenities of district.] — 

Postmaster- General v. Southgate Corpn. 
(1935), 79 Sol. Jo. 181. 

24a. Erection of posts on railway — Acquiescence 
— Implied licence — RevooabWty . ] — Whether 
any & what restrictions exist on the power of 
a licensor to determine a revocable licence to 
occupy land depends upon the circumstances 
of each case. In 1926 the Crown proceeded 
against applts. alleging that poles, carrying 
telegraph wires, which they had erected on 
the roadway of a Canadian Govt, railway, 
were a trespass thereon, & claiming damages ; 
alternatively the Crown claimed a declaration 
of the applts.’ rights, if any. As to the main 
section of the telegraph line, the poles, as 
they stood in 1926, had been erected upon 
the roadway between 1905 & 1910 without 
leave or licence. As to two branch lines, the 
poles had been erected in 1893 & 1911 
respectively, in each case while an agreement 
was in negotiation though no agreement was 
eventually concluded. The whole telegraph 
line, which was about 600 miles in length, was 
used by the public as well as by applts. : — 
Held: (1) on the facts, at the date of the 
proceedings all the poles were on the road- 
way with the licence of the Crown. Although 
the applts. had originally been trespassers 
in respect of the main line poles, many years’ 
acquiescence & a claim to the payment of 
rent, had long since prevented them from 
being so regarded ; in the case of the branch 
lines, it was to be inferred that the poles had 
beer* erected by licence. (2) The licence 


Maintenance of Telegraphs. 

was revocable in the absence of any facts 
from which a contract that it should be 
irrevocable could be implied ; having regard 
to the circumstances, the licence could be 
revoked only by a notice determining it 
upon a specified future date such as would 
give the applts. sufficient time, not only to 
remove the poles & wires, but also to arrange 
for erecting them elsewhere. — Canadian 
Pacific Ry. Co. v. R., [1931] A. C. 414 ; 100 
L. J. P. C. 129 ; 145 L. T. 129, P. C. 

28a. Alteration of lines in consequence of town- 
planning scheme — Liability of Post Office 
for costs.] — In pursuance of an approved 
scheme under the Housing & Town Planning 
Acts, 1909 & 1919, the Birmingham Corpn. 
widened certain streets & altered the line or 
level thereof. In so doing they altered the 
telegraphic lines. Upon a case stated the 
question was raised whether the Postmaster- 
General or the Corpn. should pay the expenses 
of altering the telegraphic lines : — Held : the 
work had been carried out in conformity with 
a scheme under the Town Planning Acts, 
but that provision had been “ otherwise 
made . . . with respect to such alteration,” 
by Telegraph Act, 1863 (c. 112), s. 15, & the 
expenses were pavable by the Postmaster- 
General under that sect. & not by the Corpn. 
under Telegraph Act, 1878 (c. 76), s. 7. 

The word “ enactment ” in sect. 7 of the 
Act of 1878 is not confined to the particular 
enactment which authorises the alteration, 
but includes general Acts of Parliament. — 
Postmaster- General «. Birmingham 
Corpn., [1936] 1 K. B. 66 ; 105 L. J. K. B. 
10 ; 153 L. T. 405 ; 99 J. P. 361 ; 61 T. L. R. 
681; 79 Sol. Jo. 692 ; 33 L. G. R. 395, 0. A. 


PART V. 

•a. Regulation l* by Governor -General 
—raliddy.Y~-Htl&: w». 2U (2) of 
the Telephone Regulations, 1913, 
which provides that a person who 
enters into occupation of any premises 
haying a telephone service shall not be 
entitled to use the servioe until he has 
obtained a transfer of It, & that if he 
uses it before transfer he be 

deemed to have assumed the servioe 
« shall be liable for alt amounts owing 


in respect of the servioe, at the time he 
entered into occupations of the 
premises, is not ulira vires . — Gibson 
v . Mitchell (1929),41 C. L. K. 275; 
2 A. L. J. 332. — Alfe. 

PART VI. 

sd. Regulations by Govemor-Generai 
— Validity.) — Sect, 10 of Wireless Tele- 
graphy Act. 1905-1919 provides that 
‘ the Governor-General may make 
regulations . , . prescribing all matters 
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which by this Act are required or per- 
mitted to be prescribed or which are 
neoessary or convenient to be prescribed 
for carrying out or giving effect to this 
Act/* Two of pltf. ooe. were estab- 
lished to erect & maintain broadcasting 
stations for the purpose of transmitting 
messages by means of wireless tele- 
graphy, & the fees to which they were 
entitled were fixed by regnwtfam. 
Subsequently a regulation was passed 
on Aug. 7, 1928, purporting to r 


VoL ZLDL— ' Telegraphs and Telephones. Casw 81a— 61a. 


Part V. — Special Provisions as to Telephones 


Sla. Account for charges — Whether conclusive 
evidence of amount due.] — Applt. was a tele- 
phone subscriber against whom the Post- 
jnaster-General brought the present action 
claiming 0a. id. in respect of telephone 
service. The only evidence on behalf of the 
Postmaster-General was a duly certified 
account, & he relied upon the Telephone 


Regulations, 1930, reg. 18 (2). Applt. con- 
tended that this regulation was ultra vires . — 
Held : the regulation was intra vires & the 
certified account was conclusive evidence of 
the amount due. — Postmaster-General v. 
Wadsworth, ri939] 4 All E. R. 1 ; 50 

T. L. R. 1 ; 83 Sol. Jo. 849, 0. A. 


Part VIII. — Adjustment of Differences. 

49. Add. Annotation : — As to (2) Refd. West | Pitt, Minister of Transport v. Pitt, [1932] 

Midlands Joint Electricity Authority v. | 2 K. B. 1. 


Part IX. — Compensation. 

* 

68. Add. Annotation : — Refd. Kiddie v. Port of London Authority (1929), 93 J. P. 203. 


Part X. — Penal Provisions 

Ola. Wireless licence — Necessity for — Block of 
flats — Wireless supplied to tenants.] — The 
landlords of a block of flats installed therein 
a wireless receiving set for which they paid 
the 10s. licence. The set was fitted with an 
amplifier, which was connected by wires to a 
socket in each flat, including that of resp. 

In this flat reep. had installed a loud-speaker 
with a wire Sc plug, & by inserting the plug 
into the socket he had from time to time 
received broadcast programmes. The opera- 
tion & tuning of the receiving set was under 


relating to Telegraphs. 

the landlords’ control, & it was switched off 
by them nightly at 11 o’clock. Resp. had 
no wireless licence : — Held : resp. had 
“ worked ” an " apparatus for wireless tele- 
graphy without a licence ” within sect. 1 (3) 
of Wireless Telegraphy .Act, 1904 (c. 24). — 
King v. Bull, [1937] 1 K. B. 810 ; [1937] 
1 All E. R. 585 ; 100 L. J. K. B. 430 ; 150 
L. T. 270 ; 101 J. P. 109 ; 53 T. L. R. 409 ; 
81 Sol. Jo. 219 ; 35 L. G. R. 147 ; 30 Cox, 
C. C. 507. 


the earlier regulation by reducing the 
remuneration payable to the two ooe., 
& by clause (2) thereof purporting to 
make such reduction operate retrospec- 
tively as from Nov. 1, 1927 : — Held : 
olause (2) ofthe regulation which made 
the reduction operate as from a date 
anterior to the passing of the regula- 
tion was void. — -Broadcasting Go. op 
Australia Ptt., Ltd. v . Common- 
wealth (1935), 52 O. L. R. 52 ; 41 
Argus L. R. 89 ; 8 A. L. J. 427.— AUS. 


PART X. 


so. Wireless licence — Liability Lor 
failing to take out.]— On Sept. 8, 1928, 
deft, was the owner of an unlioenoed 
wireless receiving set. Later in the 
same day, after a visit of an inspector 
which was not shown to have been 
communicated to him, he took out a 
lioenoe. On a charge of maintaining 
an unauthorised wireless set : — Held : 
the fractions of the day were to be 
taken into account, & deft, was guilty 
of the offenoe. — Bears v. ward, 
11928] S. A. S. R. 1.— AUS. 


•d. Radio receiving set— 

Whether “ radiotelegraph ” — Within 
Radiotelegraph Act. 1913. — Nolan v. 
MoImet, [1980] 2 D. L. R. 323.— 


Within 

_ Act, 1927.1— Nolan v. 
9] (D.L.R. 1010.— CAN. 


sf. .1— A person in pos- 

session of a radio without a licence 
during any part of the day named 
commits an offence & the obtaining a 
licence later in the day does not affect 
his liability. — R. r. McFadden, [1939} 

1 D. L. R. 393 ; 71 Can. 0. C. 206 ; 8 
F. L. J. (Can.) 181. — CAN. 

■g. Meaning of " rdablisldng ** <£■ 
“ working ” radio set .] — When a person 
installs a radio receiving set in his 
private dwelling-house he establishes 
a radiotelegraph station within Radio- 
telegraph Act, R. S. C., 1927, s 6. 
But he does not work the set within 
thlB sect, if some one in the owner’s 
absence turns on the current & mani- 
pulates the dials. — R. v. Gionao, (1934] 

2 D. L. R. 113 ; O. R. 195 ; 61 C. G. G. 
371.— CAN. 

•k. Damage to telephone pole — Defence 
— Abatement of nuisance. ] — Deft, was 
convicted for that he wilfully did, 
without legal Justification or excuse, 8c 
without colour of right, unlawfully 
commit damage by cutting down a 
telephone pole belonging to a telephone 
oo. A telephone line to a summer hotel 
was erected many years ago across 
deft.’s property. It was never used 
for more than a few months in summer, 
3c for yean it was not used at aU. 
No easement for the extension of wires 
over deft.*s lands existed ; 8c it did 
not appear that the telephone oo. 

71 


acquired any right to use the fine. 8o 
far as was established in evidence, the 

S ole was a nuisance to deft. & he acted 
l what he thought was the exercise 
of a right when be out it down : — Held : 
he had good grounds for supposing that 
he had a right to abate what was to him 
a nuisance on his own land : according 
to the evidence, the telephone co. was 
a mere trespasser there. — It. t>. Pim- 
mett, [1931 fo, R. 705 ; 56 Gan. C. C. 
363.— CAN. 

•v. Transmission of betting informa- 
tion .] — The furnishing of racing news 
to newspapers as part of a syndicate 
service without any proof of active 
participation in betting operations Is 
not enough to sustain a conviction 
under Criminal Code, sect. 235 (i.), 
which provides that it is an indictable 
offence for any one to wilfully 8c know- 
ingly send, transmit, deliver or receive 
any message by telegraph, telephone, 
mail or express conveying any infor- 
mation relating to book -making, pool - 
selling, betting or wagering, or to 
assist in book -making, pool -selling, 
betting or wagering. — R. v. General 
News Bureau Incorporated, 

1 W. W. R. 741 : 60 O. O. C. 

B. O. R. 450 —CAN. 

sw. Broadcast front land adjoin - 

ing racecourse .] — The owner of land 
adjoining a racecourse erected an 
elevated platform on his land from 
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Cases 66—74. 


English and Empire Digest Supplement. 


Part XI. — Rights and Liabilities of Telegraph Undertakers. 

00. Add . Annotation : — Reid. The Minerva (1933), 49 T. L. R. 503. 


Part XIV. — Rateability of Property occupied for Telegraphic 

Purposes. 

74. Add. Annotation : — Reid. Kiddie v. Port of London Authority, Durrant v . Same (1929), 45 

T. L. R. 430. 


which it was possiblo to overlook the 
course & read information as to starters, 
scratchings & race results appearing on 
notice-boards erected thereon. The 
adjoining owner for reward permitted 
an employee of a broadcasting co. to 
use the platform when race meetings 
were being hold. & through a micro- 
phone^ to describe races & announce 
the results thereof. Tho broadcasting 
co. broadcast the comments & descrip- 
tions given. Tho proprietor of the 
racecourse sought an injunction to 
restrain this use of tho adjoining land, 
on the grounds (1) that such user was 
Unnatural in that it amounted to a 
nuisance in impairing tho advant tgos 
possessed by the land used as a i ace- 
course, & lessoned tho attendances at 
raco meetings ; & (2) that the uso of 
information appearing on the notice- 
boards & the assumed use in connection 
therewith of a racebook issued by the 
proprietor amounted to an infringe- 
ment of copyright : — Held : there was 
no infringement of copyright. — Vic- 
toria Park Kacino & Recreation 
Grounds Co., Ltd. v. Taylor (1037), 
43 Argus L. R. 607 ; 11 A. L. J. 197 ; 
riffd. (1038) 68 O. L. R. 479: 55 

N. S. W. W. N. 13 ; 38 S. R. N. S. W. 
33.— AUS. 

iz. A ppliance for receiving messages — 
Broadcast receiving set.) — A wireless set 
kopt for the reception of broadcast 
programmes is an appliance main- 
tained for tho purpose of receiving 
messages by means of wireless tele- 
graphy within sect. 6 of Wireless Tele- 
graphy Act, 1905-1919. — R. V. Bris- 
lan ,Exp. Williams (1930), 54 C. L. R. 
262 ; 9 A. L. J. 348 ; 42 Argus L. R. 
45— AUS. 


PART XII. 

n i. Order limiting liability — 

Whether binding on sender of telegram .] 
— The order of the Board of Railway 
Comrs., contemplated by Bub-Bect. (2) 
of sect. 348 of Railway Act, R. S. C., 
1927, merely determines the extent to 
which a railway co. may limit its 
liability with respect to the carriago 
of traffic, leavirig It to the oo. to make 
such limitation. If It sees fit to do so; 
but does not prevent the oo. from 
carrying traffic without limiting its 
liability. General Order No. 162 of 
said Board, approving conditions of 
liability, set out therein, with reBpoct 
to the transmission of telegraphic 
messages : — Held : to bo an order 
made under the powers given by the 
provision then in force corresponding 
with sub-sect, (2). It, therefore, has 
not the effect of making a statutory 
contract between the sender of a tele- 
gram & tho co., but only authorises 
such a contract to be made ; &, conse- 
quently, the conditions are not binding 
on a sender who had in fact no know- 
ledge of them & to whom they cannot 
be held to have been communicated. — 
Jankelson v. Canadian National 
TELEQKA pns, [19311 1 W. W. R. 337 ; 
[1931] 2 P. L. Jt. 86 ; 25 Alta. L. R. 
230.— CAN. 

sp. Telephone Btvitchboard — Whether 
** immovable ,”l — A telephone switch- 
board with associated equipment be- 
longing to applt. co. & connected with 
its telephone system by wires & cables 
was so placed in premises of which the 
co. was lessee as to rest on the floor 
without being attached thereto : — 
Held : the switchboard & its equip- 
ment, not being a structure incor- 


porated with or adherent to the soil, 
or physically incorporated as part of a 
structure which was incorporated with 
or adherent to the soil, was not a 
structure “ immoveable by its nature ” 
within the meaning of “ building ” in 
art. 376 of the Quebec Civil Code. 
The test whether a structure is “ im- 
moveable by its nature ” under that 
article is incorporation with, or ad- 
herence to, the soil, or physical incor- 
poration as part of a structure so 
incorporated with, or adhering to. the 
soil. The question whether the struc- 
ture of which It is claimed to be part — 
in the present case the poles, wires & 
cables 'of applt. ’s telephone system — 
is commercially able to operate without 
its assistance is irrelevant, & it could 
not be said that the switchboard was 
physically incorporated in tho structure 
composed of the poleB, wires & cables 
of applt. *s undertaking. — Bell Tele- 
phone Co. of Canada v. St. Laurent 
(Ville), [1936] A. C. 73 ; 105 L. J. P. C. 
1 ; 153 L. T. 390 ; 52 T. L. R. 1, 

P. C.— CAN. 


PART XVI. 

§w. Implied transfer — On sate of 
business.) — Under a contract for the 
purchaser of all the assets of a co. the 
purchaser was after Sept. 1, 1931, to 
cease to use the name of the vendor 
oo. & the co. was “ to have full rights 
to the same." At the date of the 
agreement the co. used a certain word 
as its cable address : — Held : it must 
have been Intended that the co. would 
have the right to use this cable word 
after Sept. 1, 1931. — Miller v. Winch 
& Winch (R. V.) & Co., [1933] 3 
W. W. R. 215.— CAN. 



VoL XLEL Cases 11a— 89b, 


THEATRES AND OTHER PLACES OF ENTERTAINMENT. 

Part I. — Theatres. 


11a. Discretion must be properly 

exercised.] — R. v. Cardiff Corpn., Ex p. 
Westlan Productions, Ltd., New Theatre 
(Cardiff), Ltd. & Moss Empires, Ltd. 
(1929), 73 Sol. Jo. 706, D. C. 

36. Add . Annotation : — Reid. A.-G. v. Walker- 
gate Press, Ltd., Same v. Bloomfield, Same 
t>. Carlton (1930), 142 L. T. 408. 

49. Add. Annotations : — Consd. Hall v. Brook- 
lands Auto-Racing Club (1932), 48 T. L. R. 
640 ; Myers (G. H.) & Co. v. Brent Cross 
Service Co., [1934] 1 K. B. 40. Reid. 
McAlister (or Donoghue) v. Stevenson (1932), 
101 L. J. P. C. 119. 

52. Add. Annotation : — Consd. Hall v. Brook- 

lands Auto-Racing Club (1932), 48 T. L. R. 
640. 

63. Add. Annotation : — 'Consd. Hall v. Brook- 

lands Auto-Racing Club (1932), 48 T. L. R. 
646. 

65. Add. Annotation : — Consd. Hall v. Brook- 

lands Auto-Racing Club (1932), 48 T. L. R. 
640. 

59. After this case add : — 

Liability lor income tax — Appropriate 
schedule.] — See Income Tax, No. 312a, 
ante . 

62a. Firm supplying artists— Whether relationship 
of master & servant created.] — Frarer- 
W allas v. Elsie & Doris Waters, [1939] 
4 All E. R. 009. 

63. Add. Annotations : — Reid. Hillas & Co. v. 
Arcos, Ltd. (1932), 147 L. T. 603 ; British 
Homophone, Ltd. v. Kunz & Crystallate 
Gramophone Record Manufacturing Co. 
(1935), 152 L. T. 589. 

64a. “Formal contract to be signed in due 

course.”] — R onald Frankau Productions, 
Ltd. v. Belt. (1927), 65 L. Jo. 33; 164 L. T. 
Jo. 504. 

68. Add. Annotation : — Apprvd. Herbert Clayton 
& Jack Waller, Ltd. v. Oliver, [1930] A. C. 
209. 

68a. .] — Applts., theatrical producers, agreed 

to engage reap., an American actor, to play 
one of the three leading comedy parte in a 
musical play about to be produced at the 
London Hippodrome for six weeks certain 
at a salary of £65 per week, & the contract 
contained a provision prohibiting resp. 
during the continuance of his engagement 
from acting elsewhere without the consent of 
the applts. Resp. objected that the part 


assigned to him was not one of the three 
leading comedy parts, &, on the refusal of 
applts. to recast nim, declined to appear in 
the play & sued applts. for damages for 
breach of contract. At the trial of the 
action before a judge & jury the jury found 
for resp. for £1,000 damages for loss of 
publicity & for three weeks’ salary, & judg- 
ment was entered accordingly. The Ct. of 
Appeal affirmed the verdict & judgment 
except as to the salary : — Held : ( 1 ) upon 
the construction of the contract, it bound 
applts. to give resp. an opportunity of 
appearing in public in a part answering the 
stipulated description ; (2) it was com- 

petent to the jury, having regard to the 
character of the contract, to give damages 
to resp. for loss of publicity. — Herbert 
Clayton & Jack Waller, Ltd. v. Oliver, 
[1930] A. C. 209 ; 99 L, J. K. B. 105 ; U2 
L. T. 585 ; 40 T. L. R. 230 ; 74 Sol. Jo. 
187, H. L. 

74. Add. Annotations : — Apprvd. Herbert Clayton 
& Jack Waller, Ltd. v. Oliver, [1930] A. C. 
209. Expld. Withers v. General Theatre 
Corpn., Ltd., [1933] 2 K. B. 636, C. A. 

78. Add. Annotations : — Reid. Guy-Pell v. Foster, 
[1930] 2 Ch. 109 ; Hunt-oon Co. v. Kolynos 
(Incorporated), [1930] 1 Ch. 528. 

89. Add. Annotation :■ — Overd. Herbert Clayton 
& Jack Waller, Ltd. v. Oliver, [1930] A. C. 
209. 

89a. .] — Herbert Clayton & Jack 

Waller, Ltd. v. Oliver, No. 08a, ante. 

89b. .] — Our attention has been quite 

rightly called to the cases which have been 
decided in the Ct. of Appeal & the House of 
Lords with regard to the rights of an actress 
or an actor, or a public performer, who has 
been deprived of the opportunity of gaining 
the prestige & reputation that he would have 
obtained if he had been allowed to perform 
in the agreed character. It m&/ be, & I 
think it is, that very special considerations 
apply to an agreement with an artist who is 
to perform in public, because it is a matter 
of common knowledge that in a large majority 
of the cases the consideration to the artist 
when he accepts the engagement Is just as 
much, if not more, the opportunity, certainly 
in the early stage of the artist’s career, to 
appear before the public & make his reputa- 
tion, which is of much greater value than the 
mere money wages fixed for the period of his 


PART L SECT. 1, SUB-SECT. 1. 
■a. Greenock Corporation Act. 1909, 
a. 251 — Theatre — Whether picture house 
included.} — Held : a building, which 
it wag proposed to erect for use as a 
picture house was not a " theatre " 
within the meaning ot,& subject to the 
regulations of, above sect., in respect 
that Its general character, as disclosed 
by the plans before the ct., was that of 


a picture house, rather than of a theatre. 
Sc that the sect., as it Imposed a restric- 
tion on t right of property, must be 
strictly construed ; & according to 
contemporanea exposiUo , the ex- 
pression “ theatre ” in the sect, did 
not inolode a building devoted to the 
exhibition of cinematograph films. — 
Scottish Cinema & 

Theatres, Ltd. t>. Ritchie, [1929] 


8. C. (Ct. of S«w.) 350. — SCOT. 

PART I. SECT. 1, SUB-SECT. 2. 

•d. Who should take out — Person keep- 
ing theatre open — Lessee .) — The lessee of 
a theatre is the person who “ keeps 
the theatre open & not its owner. — 
Upendrakumar Mitra v. Calcutta 
Corpn. (1931), I. L. R. 58 Calc. 1203.— 
IND. 
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employment. It seems to me it is for that 
reason that it is regarded as the essence of the 
matter that the artist should have the oppor- 
tunity for which he has bargained, & these 
considerations make exceptional principles 
applicable to the case of artists who perform 
in public (Greer, L.J .). — Re Golomb & 
Porter & Co.'s, Ltd., Arbitration (1931), 
144 L. T. 583, 0. A. 

89c. .] — Pltf., who was a variety artiste, 

was engaged by deft. co. to appear A per- 
form a certain sketch at the London Palla- 
dium for three consecutive weeks, com- 
mencing July 6, 1931, at a gross salary of 
£300 per week, he provided the supporting 
actors & properties. The contract contained 
a clause by which pltf. agreed, should defts. 
so desire, to transfer the engagement to any 
hall owned, controlled by or associated with 
defts. either in London or the provinces. 
Pltf. had a preliminary trial week at Ports- 
mouth, & after viewing a performance there 
defts. on July 2, 1931, gave pltf. notice that 
they would not allow him to perform at the 
London Palladium under the agreement. 
Pltf. sued the defts. claiming damages for 
breach of contract, including loss of publicity 
& reputation. At the trial counsel for pltf. 

, suggested to the jury that pltf. had thereby 
suffered damage to his reputation. The 
judge in summing up tne case told the jury 
that they must put some figure upon the 
loss of publicity because pltf. was not allowed 
to perform at the Palladium. He did not 
refer in his summing-up to the option in the 
contract. The jury returned a verdict for 
pltf. for the salary he had lost & £1,000 for 


loss of publicity. On appeal by defts. : — 
Held : (1) damage to a reputation already 
existing by not allowing an actor to appear 
in accordance with his contract was not a 
matter which could be taken into considera- 
tion by a jury in assessing damages for 
breach of contract. What had to be taken 
into consideration was whether if the actor 
had been allowed to appear that appearance 
would have given him an exhanced reputa- 
tion. That distinction had not been ex- 
plained to the jury by the judge, & therefore 
there would have to be a new trial on the 
question of damages ; (2) pltf. had under 
the contract no absolute right to appear at 
the Palladium ; defts. had an option as to 
the halls at which he should appear ; in 
assessing damages for the breach of a con- 
tract which the defts. could at their option 
perform in alternative ways it must be 
assumed that defts. would perform it in the 
way most beneficial to themselves & not in 
the way that would be most beneficial to 
pltf. ; & as there had been no direction by 
the judge with regard to this there must be 
a new trial on this ground also. — Withers v. 
General Theatre Corpn., Ltd., [1933] 2 
K. B. 530 ; 102 L. J. K. B. 719 ; 149 L. T. 
487, 0. A. 

92. Add, Annotation : — Dlstd. Graves v. Oohen 
(1929), 40 T. L. R: 121. 

107. Add. Annotation : — Folld. Warner Bros. 
Pictures, Incorporated v. Nelson, [1937] 
1 K. B. 209. 

111. Add. Annotation : — Consd. Warner Brothers 
Pictures, Incorporated v. Nelson, [1937] 1 
K. B. 209. 


Part III. — Music and Dancing and Other Public Entertain- 
ments. 


142. After this case add : — 

Film actress — Whether workman within 
Workmen’s Compensation Aots. — See Master 
& Servant, No. 2057b, ante. 

147a. Wireless in hotel — Occasional user.] — 

Badger v. James (1934), 78 Sol. Jo. 768, D. C. 

154a. Appeal.] — By sect. 202 of the 

Manchester Police Act, 1844, “ if any person 
shall think himself aggrieved by an order, 
... of any Justice or of the Council under 
the provisions of this Act, he may appeal to 
the general quarter sessions for the borough, 
but no such appeal shall be entertained unless 
it be made within four months next after the 
making of such order, . . . nor unless ten 


days’ notice in writing of such appeal, 
stating the nature & grounds thereof, be 
given to the party against whom the appeal 
shall be brought. ...” Sect. 203 : “at 
the quarter sessions for which such notice 
shall be given the ct. shall proceed to hear & 
determine the appeal ... Sc they may make 
such order concerning the costs, both of the 
order, determination, or adjudication, & of 
the appeal, as they may think reasonable.” 
Notice of objection to an application to 
justices in special sessions for the renewal 
of a music licence was given by the police 
superintendent, & the justices refused the 
renewal. Apct. appealed to quarter sessions : 
—Held : the quarter sessions had juris- 
diction to hear the appeal, notwithstanding 


PART J. SECT. 7. BUB-SECT. 4, 

p t. Rental baaed on 

receipts ** — Amusement tax not in • 
eluded .) — Lynn *. Nathanbon, [1981] 
8 D. L. R. 457.-— CAN. 

•y. Contract to supply aU films avail- 
able — What amounts io.) — By agree- 
ment In writing deft, agreed (inter alia) 
to supply & pltf. agreed to exhibit in 
the * Piasa * Theatre, Auckland, all 
motion-picture films with sufficient 
supporting subjects to make a pro- 
gramme to be released In New Zealand 
by deft, from the date of the agree- 
ment until Sept. 80, 1988, In accordance 


with the terms Sc conditions in the said 
agreement contained : — Held: there was 
on the true construction of the contract 
at the least an obligation on the part 
of applt. to release & supply to reep. 
all films which applt. actually had from 
time to time in New Zealand avail- 
able for lease. — British Dominions 
Films, Ltd. v. Dominion Pictuke- 
Theatreb Oo„ Ltd., [19851 N. Z. L. R. 
8upp, 50. — NJE. 


PART I. SECT. 7, BUB-SECT. 5. 

tz. Contract to supply child pianist. ] — 
A person contracting to furnish a 

74 


theatre Sc pay a booking agency for the 
services of a 14 -year-old pianist cannot 
plead either the prohibition of the 
inspector of the Dept, of Labour or 
the death of the King as excuses for 
failing to carry out the contract. — 
Management Chas. L. Wagner v. 
Bourdon, [1937] 2 D. L. R. 473.— 


r/Ut l 111. BtttUT. X, BU0HUSUT. 3 . A* 

161 1. Discretion of j u st i ce s- Bona 
fldes in exercise .) — R. v. Charlktcluc 
Town Council. JSx p. Corones, [1928] 
S, R* Q. 156.— AUS. 
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that no notice of appeal had been given to 
the objector, inasmuch as he was not the 
party against whom the appeal was brought ; 
quarter sessions have no jurisdiction to give 
costs against an objector, although he receives 
notice of appeal Sc appears by counsel & 
takes an active part in the appeal ; the jus- 
tices are the parties against whom the appeal 
is brought for the purpose of being served 
with notice of appeal under sect. 262. but 
not for the purpose of having an order made 
against them for costs. — R. v. Ashton, Ex p. 
Walker (1916), 85 L. J. K. B. 27 ; 113 L. T. 
696 ; 79 J. P. 444, D. C. 

159a. Premises must be In existence.] — A county 
council delegated, under sect. 5 of Cine- 
matograph Act, 1909 (c. 30), to justices 
sitting in petty sessions the council’s powers 
under sect. 2 of the Act to “ grant licences to 
such persons as they think fit to use the 
premises specified in the licence for the 
purposes ” of a cinematograph theatre. 
Owing to the absence of any provision in the 
statute for the granting of provisional 
licences in respect of buildings not yet 
erected, a practice grew up of applying to 
justices to approve plans of a proposed 
building, it being understood that if the 
Ians were approved — all opposition, if any, 
eing heard on that application — a subse- 
quent application for a licence would be 
granted as a matter of course when the 
building was completed in accordance with 
the plans : — Held : since no power was given 
by the Act to the county council or to justices 
to approve plans, the justices in so doing, 
or in refusing to do so, were engaging in an 
extra-judicial proceeding which the ct. could 
not control by certiorari or mandamus . — 
R. v . Barnstaple JJ., Ex p. Carder, [1938] 
1 K. B. 385 ; [1937] 4 All E. R. 263 ; 107 
L. J. K. B. 127 ; 158 L. T. 409 ; 101 J. P. 
647 ; 54 T. L. R. 36 ; 81 Sol. Jo. 963 ; 35 
L. G. R. 661, D. C. 


164a. Subsequent order permitting Sunday 

opening subjeet to conditions — Invalid.] — 
It was the practice of a certain County 
Council, in granting licences to use premises 
for cinematograph exhibitions, to impose the 
condition that the premises should not be so 
used on Sundays, Christmas Day or Good 
Friday ; but also to entertain applications 
for permission to open the premises for 
cinematograph entertainments on those days. 
A co. applied for a licenoe to open & use 
premises for cinematograph entertainments, 
& also for permission to open the premises for 
such purposes on Sundays, Christmas Day 
& Good Friday. In compliance with this 
application the County Council made an 
order to the effect that, “ subject to arrange- 
ments at the premises being completed to 
its satisfaction, the council will take no 
action for the present in the event of the 
above-named premises being opened for 
cinematograph entertainments on Sundays, 
Christmas Day Sc Good Friday as from Sc 
including Sunday, July 6, 1930, provided : 
(i) that a sum of £35 be paid to charity in 
respect of each Sunday, Christmas Day Sc 
Good Friday on which the premises are 
opened for cinematograph entertainments. ’ ’ 
The permission was also subject to conditions 
relating to the auditing of receipts Sc expenses, 
the character Sc hours of the entertainments, 
& the employment of servants : — Held : that 
a writ of certiorari should issue to bring up 
Sc quash the order of the County Council as 
having been made without jurisdiction, the 
council having no power to dispense with the 
provisions of the Sunday Observance Act, 
1780 (c. 49). — R. v . London County Council, 
Exp . Entertainments Protection Assocn., 
Ltd., [1931] 2 K.B. 215 ; 100 L.J. K. B.760; 
144 L. T. 464 ; 95 J. P. 89 ; 47 T. L. R. 227 ; 
75 Sol. Jo. 138 ; 29 L. G. R. 252, 0. A. 

.] — See Sunday Entertainments 

Act, 1932 (c. 61). 
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PART III. SECT. 3. 

»o. Regulations for securing safety in 
cinematograph exhibitions — Moving 
Picture Act- — Order of fire marshal .) — 
Letter* from the fire marshal to the 
agent of a theatre owner Insisting that 
certain alterations be made in the 
theatre in order to comply with the 
regulations under Moving Picture Act, 
R. S. B. C., 1924, held to have been 
given by him as Are marshal acting In 
pursuance of Fire Marshal Act, R, 8. 

C., 1924, Sc to have amounted to an 
order " within the meaning of 
sect. 17 (3) of the latter Act.— 
MoMordie v. Ford (B. C.), [1929] 3 
W. W. R. 159 laffd., [1930] 2W.W.R. 
203j^3 D. L. £*98 ; 


PART III. SECT. 5. 

*f. Exhibition of uncensored film — 
Elace for admission to which charge 
n*ade '* — Society.) — Deft, society was 
incorporated with the object of en- 
couraging among its members an 
understanding Sc appreciation of cine- 
matic art 8c craft. Sc of exhibiting 
before its members films not screened 
m the ordinary commercial way, Sc 
also films that had been screened. The 
annual subscription for membership 
was £1 la, which entitled a member k 


42 B. C. R. 486. 


a friend to view each film screened by 
the society. Members of the general 
public were not admitted. On a charge 
of exhibiting a film which had not been 
approved by the censor, the question 
was whether such film had been ex- 
hibited “ in any place for admission 
to which a charge is made in respect 
of any person or persons ” within 
sect. 7 of Cinematograph Act, 1928 : — 
Held: as the mam. Sc substantially 
the only privilege, to which a member 
of the society was entitled, was the 
right to view the films, & as admission 
to the place where the films were 
shown could not be gained without 
payment of the subscription, that plaoe 
was one “ for admission to which a 
charge is made " Sc therefore the 
exhibition of the unoensored picture 
came within the Act Sc deft, must be 
convicted.— Police v. Wellington 
Film Society (Inc.) (1934), 29 M. O. R, 
87.— N.Z. 


PART IV. 

•k. Necessity for Memos — BiMard 
table on club premises.) — Aocused. who 
was managing secretary Sc a member of 
a club Ac of its executive committee, 
was converted for keeping for hire a 
billiard table without being licensed to 
do so. The billiard table was In 


premises leased & operated by tho club. 
The prosecution admitted that the 
club was a bond fide one. It had not, 
however, been exempted as a non- 
proprietary club, under tho provisions 
of sect. 700 (147) of Winnipeg Charter, 
1918, as amended : — Held : tho con- 
viction must be affirmed. No doubt 
tho city’s decision could, be made tho 
subject of attack in special proceedings 
by tho club. Sc, if tne evidence war- 
ranted it, a mandatory order could bo 
made directing the city to pass a bye- 
law for the club's relief . But the 
matter could not bo so dealt with in 
these proceedings, & until such a byo- 
iaw had been passed there could be 
no answer to the charge. Also, the 
club had no existence apart from its 
members. Tho matters complained of 
in the information (treating the club 
by virtue of the admissions as being a 
non -proprietary club) were tho acts 
of the members In carrying out the 
objects for which the club was formed. 
It followed that responsibility for them 
attached in criminal law to the 
members, with the right in the Crown 
to prosecute any one or all of them, as 
it might determine. — R. v. Theil, 
R. 505 ; 4 D. L. R. 
>. 0. 136 ; sub iwm. 
v. Theil, 44 Man. 


[1936] 3 W. W. 
811 : 67 Can. C 
Mccorqtjodaxjb 
L. R. 378.— CAN. 
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Part VI. — Cinematographs 


Licences.] — See Theatres, Vol. XLII., pp. 
919, 920, Nos. 148-150, 164, 150-175 ; 159a, 
ante . 

Sunday performances.] — See Theatres, Vol. 
XLII., p. 921, No. 104; 104a, ante; Time, 
No. 127a, post, & Sunday Entertainments 
Act, 1932 (c. 61). 

Regulations for securing safety — Exhibition of 
films by dealer.] — See Theatres, Vol. XLII., 
p. 923, No. 183. 

Meaning of 44 Inflammable 99 films.] — 

See Theatres, Vol. XLII., p. 924, No. 187. 

Right of entry by constable.] — See Theatres, 
Vol. XLII., p. 919, No. 142. 

Copyright — Breach of — Representation of 
sketch by film.] — See Copyright, Vol. XIII., 
p. 216, No. 509. 

» Exhibiting advertisements of film.] 

— See Copyright, Vol. XIII., p. 215, No. 510. 

News films.] — See Copyright, No. 

489d, ante . 

Title of film — Liability for passing off.] — 
8 See Copyright, Nos. 623a, 523b, 523c, ante. 

44 Talkie **— Defamation by— Whether libel 
or slander.] — See Libel, No. 24b, ante. 

Infringement of patent — Construction of 

specification.] — See Patents, No. 2358d, 
ante. 

Novelty.] — See Patents, No. 459f, 

ante. 

Whether included In registration of 

trade mark for 44 cinematograph films 99 ■ — 
Talkies unknown at time of registration.] — 

See Trade Marks, No. 611a, post. 

Contract for exclusive performance by music 
hall performer — Reproduction on cinemato- 
graph.] — See Theatres, Vol. XLII., p. 914, 
No. 101. 

Agreement for exclusive rights of play— 
Includes film rights.] — See Copyright, Vol. 
XIII., p. 190, No. 308; No. 10a, 308a, ante. 

195a. Provision that no 44 talkie 99 should be 

made — Film rights already sold.] — Archie 
Parnell & Alfred Zeitlin, Ltd. v. 
Theatre Royal (Drury Lane), Ltd. (1936), 
80 Sol. Jo. 284, C. A. 

195b. Contract to perform — Negative stipulations — 
Whether against public policy.] — Gaumont- 


British Picture Corpn., Ltd. v. Alex- 
ander, No. 195d, post. 

195c. Enforcement by Injunction.] — By 

a contract in the usual form in the industry, 
a prominent film actress undertook during 
the term of the employment not to render 
any services for or in any other photographic 
stage or motion picture production or busi- 
ness of any other person or engage in any 
other occupation without the written con- 
sent of the producer : — Held : where the 
enforcement of such negative covenants does 
not amount to a decree of the specific per- 
formance of the positive covenants or to 
obliging the employee to remain idle or 
perform the positive covenants, they can be 
enforced by injunction ; the granting of 
such an injunction was discretionary & should 
be limited to what is reasonable in all the 
circumstances of the case ; in the circum- 
stances of this case an injunction to enforce 
the negative stipulations should be granted 
limited in area to the jurisdiction of the ct. 
& in the time to the duration of the contract 
or three years whichever period should be the 
shorter. — Warner Brothers Pictures Inc. 
v. Nelson, [1937] 1 K. B. 1209 ; [1930] 3 
All E. R. 160 ; 106 L. J. K. B. 97 ; 155 L. T. 
538 ; 53 T. L. R. 14 ; 80 Sol. Jo. 855. 

195d. Clause relating to suspension of salary — 

Right of employer to sue for damages.] — 

(1) Restrictions placed upon an employee 
under a contract of service to take effect 
during the contract are not in general against 
public policy. 

(2) A clause in an artiste’s agreement sus- 
pending salary upon her failure to appear & 
perform does not prevent the employers 
recovering damages for breach of contract as 
well as suspending her salary. The sus- 
pension of salary is not a penalty. — Gaumont- 
British Picture Corpn., Ltd. v. Alex- 
ander, [1930] 2 All E. R. 1686 ; 80 Sol. Jo. 
810. 

Annotation : — Generally , Consd. Warner Brothers Pictures, 
Incorporated v. Nelson, [1937] 1 K. B. 209. 

Whether film actress 44 workman ” with- 
in Workmen's Compensation Acts.] — See Mas- 
ter & Servant, No. 2057b, ante. 

195e. Injury to performer by excessive lighting — 
Liability of camera man.] — A crowd artiste in 
a film production was injured by the intensity 


PART VI. 

•f. Breach of contract — By distributor. ] 
— Where the operator of a motion 
picture theatre is entitled to damages 
from a motion picture distributor for 
not supplying 41 feature ” pictures 
called for by the contract, he can 
recover, not only for the loss of profits 
which would have resulted directly 
from the exhibition of said pictures, 
but also for the loss of profits which 
would have resulted indirectly there- 
from on the ground that business is 
better in a theatre following the pro- 
duction of a •* feature ” ; the latter 
damages are not too remote. — Isis 
Theatre, Ltd. v. Columbia Pictures 
of Canada. Ltd., [1937] 3 W. W. R. 
724 ; [1838] 1 D. L. R. 348.— CAN. 

if. By licence*.] — Pltf. oo., a 


distributor of motion pictures, which 
had entered into an agreement, called 
a “ licence,” with defts., a partnership 
operating a theatre, for the exhibition 
of pltf.’s pictures therein, held entitled 
to damages for defts. 1 failure to exhibit 
two of the pictures covered by the 
agreement. The fact that defts. bad 
leased the theatre during the term of 
the contract was held not to be a 
defence, since the lessee had refused 
to assume any obligations with respect 
to the contract with pltf. : & slnoe 
defts. by delivering possession of the 
theatre to the lessee had put It out of 
their power to fulfil their obligations 
under the contract pltf. thereupon was 
entitled to sue for damages for breach 
of contract without further perform- 
ance on its part. The provision in the 
agreement fixing as liquidated damages 
a sum equal to the nat licence fee of 


every picture on which defts. defaulted 
hold to be an estimate which was not 
unreasonable or extravagant of the 
damages likely to result from such a 
breach & judgment was therefore given 
in accordance therewith. — Columbia 
Pictures of Canada, Ltd. v. Ander- 
son, [1939] 2 W. W. R. 10.— CAN. 

sk. Contract to perform — Inducing 
breach, — Whether actionable .] — A person 
who induces a film actress to put an 
end to her contract of service with 
another, she being a minor 8c conse- 
quently not bound by her contract, 
& to come to him at a higher salary, 
commits no actionable wrong. Per- 
suasion & offer of a higher salary are 
not illegal means. — M aung Nyi Pu v. 
East End Films I. L. R., [1939] 
Ran. 1.— IND. 
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of the lighting in a ballroom scene. The 
lighting was not abnormal for a scene of this 
kind, but its effect was increased by the high 
polish of the floor. The film co. pleaded 
that they themselves were not responsible for 
the lighting & pltf. joined the second deft, 
who, pltf. alleged, was in charge of the 
lighting. Defts. then added a defence of 
common employment : — Held : lighting of 
the intensity used was not frequently used 
in the production of films & there was a duty 
upon the film co. to warn the artistes or to 
take precautions against injury to them ; it 
was the system of lighting that was at fault 
& there was no question of common employ- 
ment ; the second deft, took no responsibility 
for the effect of the lighting upon the per- 
formers. He was there to provide the 
lighting the co. required, & the likelihood 
of damage to the performers was known to the 
film co., & was a risk which they took upon 
themselves. His employment afforded them 
no protection against their negligence in 
using such brilliant lights without proper 
precautions. —Russell v. Criterion Film 
Productions, Ltd., [1930] 3 All E. R. 027 ; 
53 T. L. R. 117 ; 80 Sol. Jo. 1030. 

, Duty of film company.] — Russell v. 

Criterion Film Productions, Ltd., No. 
195e, ante. 


195g. Contract to write film — Breach — Measure of 
damages — Loss of publicity.] — Pltfs. were 
engaged by defts. to write a screen play 
based upon a novel & by a collateral agree- 
ment defts. were to give pltfs. screen credit & 
their names were to be thrown upon the 
screen with a statement that they were joint 
authors of the work. Defts. wrongfully 
refused to accept pltfs.’ work & pltfs. sued 
them for breach of contract : — Held : an 
author, as well as an actor, is entitled to 
recover damages for loss of publicity. Sub- 
stantial damages should be awarded. & there 
must be a separate assessment in respect of 
each pltf. — Tolnay v. Criterion Film Pro- 
ductions, Ltd., [1936] 2 All E. R. 1026 ; 80 
Sol. Jo. 795. 

195h. Use of song In film — Failure to give screen 
credit — Implied contract.] — Defts. had pur- 
chased a song lyric from pltf., the author of 
the song. In a film they ascribed the author- 
ship of the song to a third party : — Held : 
there was an implied contract that defts. 
would not give screen credit to any one other 
than author of the song & j)ltf. was entitled 
to damages. — Miller v. Cecil Film, Ltd., 
[1937] 2 All E. R. 401 ; 53 T. L. T. 544 ; 81 
Sol. Jo. 318. 
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TIME. 

Part I. — The Calendar and Divisions of Time. 

19. After this case add : — 

]. — See, now, Law of Property Act, 1925 (c. 20), s. 01. 


Part II. — Sundays and Holidays 


91a. Shops (Sunday Trading Restriction) Act, 1936 
— •“ Meal or refreshment ”■ — What Is.] — L., 

a shopkeeper who also kept a restaurant, was 
charged with having at 2 p.m. on a Sunday, 
unlawfully sold chocolate eclairs, cream buns, 
jam tarts, fruit cake, swiss roll & veal- & -ham 
pies, contrary to Shops (Sunday Trading 
Restriction) Act, 1930, s. 1, Sched. II., 
prohibiting the sale after 10 a.m. of articles 
including bread, flour confectionery, groceries 
& fish. The magistrate held that, although 
the articles sold came within Sched. II., 
they were also a “ meal or refreshment,” 
which, under Sched. I. of the Act, can be 
sold all day, & he dismissed the charge. 
Thereupon this appeal was brought : — Held : 
in view of the ambiguous wording of the Act 
of 1930, the ct. was not prepared to say, on 
the facts of the case, that the magistrate’s 
decision was wrong in point of law. — London 
County Council v. Lees, London County 


Council v. Iafratb, [1939] 1 All E. R. 191 ; 

100 L. T. 281 ; 103 J. P. 89 ; 55 T. L. R. 
309 ; 83 Sol. Jo. 177 ; 37 L. O. R. 187, D. C. 

105. After this case add : — 

.] — See, now, Hairdressers’ & Barbers* 

Shops (Sunday Closing) Act, 1930 (c. 35). 

107. Add, Annotation : — Apld. Lee v. Craven, 
[1935] 2 K. B. 101. 

107a. Proprietor of lending library.] — A 

person who conducts a lending library is a 
“ tradesman ’* within Sunday Observance 
Act, 1077 (c. 7), s. 1, & commits an offence 
against the Act if he lends out books on 
Sunday. — Lee v.' Craven, [1935] 2 K. B. 

101 ; 104 L. J. K. B. 209 : 153 L. T. 02 ; 99 
J. P. 211 ; 51 T. L. R. 402 ; 79 Sol. Jo. 287 ; 
33 L. G. R. 214 ; 30 Cox, C. C. 224, D. C. 

111. Add. Annotation : — Retd. Alexander v. Ray- 
son, [1930] 1 K. B. 169. 


PART L SECT. 2, SUB-SECT. 2. 

■y. Supply of electric energy for fifteen 
years — Agreement to operate street rail- 
way continuously “ throughout the year *' 
— Calendar year.] — Monoton tram- 
ways v. Monoton (1931), 3 M. P. R. 
168. — CAN. 


PART 1. SECT. 4. 

68 i. Sunday to Sunday — Notice of 
intention to appropriate .] — Rogers v. 
Fredericton (1831), 3 M. P. R. 161. — 
CAN. 

•a. Publication of notice — " Once a 
week for four successive weeks /*] — 
" For/* as used In Lakes & Rivers 
Improvement Act, R. S. O., 1927. 
8. 62, Is not equivalent to M in,** but 
implies duration, Sc week does not 
mean a calendar week : — Held : there- 
fore, a notice published in a dally 
newspaper on Sat. Feb. 9. Sat. Feb. 18, 
Sat. Fet>. 23. & Wed. Feb. 27, was not 
a notice published “ onoe a week tor 
four successive weeks.** — Be Kyro 
River Improvement Co., 119291 4 
D. L. R. 610 ; 64 O. L. R. 225.— CAN. 

PART II. SECT. 2, SUB-SECT. 1. 

to. Sale of food, drink & cigarettes. 1 — 
R. v. Ninos (1928), 60 Can. Crim. Caa. 
155.— CAN. 

PART fl. SECT. 2, SUB-SECT, 2.— A. 

f 1. .] — Sect. 4 of Lord's Day 

Act, 1927, provides that " It shall not 
be lawful for any person on the Lord's 
Day. except as provided herein, or in 
any provincial Act or law now or 
hereafter in force, to sell ... or to 
carry on or transact any business of 
his ordinary calling* . . . ** . — Held : 
the word "law ** therein means, not 
the common law, bnt a positive enact- 
ment dealing with Sunday observance. 
— R. v. Thompson. (19311 ID. LR. 
282; 1 W. W. R, 26 ; 56 Can. C. O. 33 ; 
39 Man. L. R. 277.— CAN. 


sd. Meaning of " any person what- 
soever ** — Construed ejusdem generis 
with other classes in Lord’s Day Act , 
1869, s. l.l — A.-G. op Ontario v. 
Hamilton Street Railway Co. (1902), 
64 Can. C. C. 344 ; revsd. on other 
grounds, [19031 A. 0. 624. P. O.— CAN. 

sg. Premises open for business — 
Dance hall.]— Deft, conducted a restau- 
rant 8c a dancing hall at which during 
the davtime refreshments were Bold 
at prices fixed by a menu & some of 
those partaking of refreshments amused 
themselves by dancing. During the 
evenings a charge of 2s. was made for 
admission whioh entitled the person 
admitted to partake of supper Sc to 
dan oe. On Sat. evenings after the 
dancing halls in the central part of the 
city had closed, a very considerable 
number of persons went from those 
dance halls to the hall 8c there had 
supper & danoed until two or three 
o’olook on Sunday morning. On an 
information charging deft, with keeping 
premises open in Sunday for the pur- 
pose of transacting business, to wit, the 
business of running a cabaret Sc with 
using a building as a dance hall, the* 
same not having been licensed : — 
Heidi: the evidence disclosed that the 
danoing was an essential Sc not a 
subsidiary part of the contract which 
deft, made with each of his patrons on 
their admission, the building was used 
for the joint purpose of a dance bail Sc 
supper room & deft, must, therefore, 
be oonvtoted on both charges. — 
Police v. Nixon (1934), 29 M. C. R. 
111.— N^Z. 

ak. Driving live stock.] — Upon appeal 
from the conviction by a Stipendiary 
Magistrate of applt. for working at his 
calling on a Sunday by carrying race- 
horses in a horse-float in breach of 
sect. 18 of Police Oflenoee Act, 1927 : — 
Held : conditions of stock driving 
having changed since the said sect, 
first appeared on the Statute Book, it 
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would be putting too narrow on inter- 
pretation upon sub-sect. (3) thereof, 
which inter alia exempted “ the driving 
of live stock ’’ on a Sunday, to hold, 
that improved facilities for the transfer 
of stock could not be availed of on a 
Sunday although adherence to older 
methods was permitted 8c that there- 
fore the acts of applt. were covered 
by the exemption 8c the appeal must be 
allowed. — Blackball®. Neary, [1936] 
G. L. R. 1 ; 11 N. Z. L. J. 311.— N.Z. 


PART II. SECT. 2, SUB-SECT. 2.— 
B. (a) U. 

•«. Farm manager — Contract of 
hiring — Sale of goods involved — In- 
valid .] — Defts. through an agent S.» 
entered into an agreement with pltf. 
on Sunday, Mar. 23, 1930, to employ 
pltf. as manager of their dairy farm 
for one year. Pltf. took over the 
management of the farm at onoe, 
mainlng there until Oct. 16, when he 
was dismissed. In an action for wrong- 
ful dismissal : — Held : the hiring of 

£ ltf. on a Sunday was a " transaction 
l connection with the ordinary 
calling ** of defts. 8c so within the pro- 
hibition of the Lord’s Day Act, Sc the 
action should be dismissed. — Lister v. 
Burns Sc Oo., [1931] 3D. L. R. 106 ; 
66 Can. a C. 197 ; 48 B. C. R. 468.— 
CAN. 


PART II. SECT. 2. SUB-SECT. 2.— 

0. <b). 

k I, Conditional sale of car.}— 

The contract In question herein, one 
for the conditional sale of a motor oar, 
held to have been made on a Sunday 
when, after deft's wife had approved 
of the oar, it was handed over tp him 
& he delivered to pltf.'s manager the 
documents evidencing the contract 
whioh he, deft., had signed on Saturday 
but had taken home with him. Sc the 
manager took pos se s sio n of deft/s 
old oar which pltf. had agreed to aooept 




V6L XYJI. — Time. Cams 187— 181a. 


127. After this case add : — 

(c) Action for Penalties. 

127a. Discharge of action by statute — Right of 
common Informer to costs.] — The ct. held 
that a common informer in an action against 
a co. for penalties for breach of the Sunday 
Observance Act, 1781 (c. 49), was entitled 
to costs down to the date when by Sunday 
Performances (Temporary Regulation) Act, 
1931 (c. 52), the action was discharged & 
made void, the question of costs being made 
by the Act a question for the ct. — Orpen v. 
New Empire, Ltd. (1931), 48 T. L. R. 8; 
76 Sol. Jo. 783. 


131a. London County Council (General Powers) 
Act, 1927 — Sale of vegetables on Sunday — 
Invalidity of llcenoe.] — Under London County 
Council (General Powers) Act, 1927, there is 
no power to grant a licence for the sale of 
vegetables in the streets on Sunday, as such 
sale is a contravention of Sunday Observance 
Act, 1077 (c. 7). — Glutton v. Holborn 
Borough Council (1929), 142 L. T. 180; 
93 J. P. 196 j 45 T. L. R. 033 ; 78 Sol. Jo. 
500 ; 27 L. G. R. 058 ; 29 Oox, C. C. 17, 
D. 0. 

Annotation : — Reid. Baars v. Keep, Brooks v. Kensington 
Borough Council (1931). 95 J. P. 153. 


in part payment for the new one. The 
contract was, therefore, unenforceable. 
— Superior Motors, Ltd. v. Cade, 
11930] 2 W. W. R. 448 ; 3 D. L. R. 
1003 ; 24 S. L. R. 558.— CAN. 


m i. .] — The ct. must take 

judioial notioe of the fact that a eon- 
tract of sale took place on a Sunday, 
contrary to Law No. 24 of 1878. s. 
1, & Is consequently unenforceable, 
although this point Is not pleaded. — 
Naidoo v. Karodian Supply Stores 
(1936), N. L. R. 323. — 8. AF. 


1 1. Building contract .] — A con- 

tract executed on a Sunday for the 
doing of work which is within the 
ordinary calling of a party thereto, 
e.g., a building oontraot with a 
carpenter 8c contractor, is illegal under 
the Lord’s Day, R. S. &, 1927 (c. 123), 


Where in the carrying out of an 
illegal building oontraot the con- 
tractor’s work 8c materials have been 
incorporated into a building he cannot 
recover on a quantum meruit based on 
deft.’s retention of the premises, slnoe 
the latter is unable to exercise an 
option to return the materials. — 
Farrell v. Sawitski <8aak.), [19291 4 
D. L. R. 289 ; 3 W. W. R. 23.— CAN. 


specifically for “ regulating & licensing 
. . . music & danoe halls,*’ 8c also the 
power. In pursuance of which a bye- 
law was passed, for the inflicting of 
reasonable fines, & for imprisonment in 
default of payment thereof, for the 
breach of any of Its bye-laws : — Held : 
the provision in said first-mentioned 
bye-law requiring said danoe halls to 
be closed all day on Sunday is not 
legislation to enforce Sunday observ- 
ance &, therefore, is not ultra vires as 
criminal law legislation, but Is inira 
vires as a police 8c licensing regulation 
authorised by said provision of the 
charter. — R. v . Baohynbki, [1938] 1 
W. W. R. 619 ; 46 Man. L. R. 1 .—CAN. 

sg. Construction of Ad — ” Some game 
or other ” — Miniature golf.] —Sect. 7 
of Sunday Observance Law 28 of 1 896 
(T.) prohibits the owner of a public 
billiard room or other publlo place of 
recreation from allowing “ some game 
cr olber ” to be played there on 
Sunday : — Held : the word game in the 
section had its ordinary meaning, 
namely, an amusement bringing 
several people together in competition 
with each other, & included miniature 
golf. — R. v . Olahke, [1931] App. D. 
453.— S. AF. 


PART II. SECT. 2. SUB-SECT. 3. 

k I. Miniature golf course .] — 

Deft, was convicted for operating a 
miniature golf course on Sunday, con- 
trary to a municipal bye-law passed 
under powers authorising township 
councils to pass bye-laws for regulating 
8c licensing exhibitions held for hire 
or gain, theatres, music-halls, bowling 
alleys, moving picture showB, & other 
places of amusement : — Held : there 
appearing to be no genus to which all 
of the specified places of amusement 
belonged 8c from which the miniature 
golf course could be excluded, there 
was no reason for saying that the golf 
course was not one of the places dealt 
with by the statute, 8c therefore the 
bye-law was one which the statute 
conferred authority to pass. — R. v. 
Epstein, [19311 O. R. 726 ; 66 Can. 
C. O. 139.— CAN. 

k ii. Closure of dance halls .] — 

A bye-law of the city of Winnipeg 
provides that every danoe hall which 
is also a restaurant or which is situated 
m a restaurant of a hotel shall be 8c 
remain dosed for dancing from 2 a.m. 
until 9 a*m. on every day except 
Sunday, 8c all day on Sunday. It also 
contains provisions to ensure good 
order in licensed dance halls during the 
open hours. The city's oharter gives 
it power to pass bye-laws for the peace, 
order 8c good govt, of the oily, 8c 


PART II. SECT. 2, SUB-SECT. 4.— A. 

si. Ascension Day — Dies non juridi- 
cu&A—R. V. Maoohione, [1937] 1 

W. W. R. 151 : 1 D. L. R. 593 ; 67 
O.C. G. 381.— CAN. 


PART II. SECT. 2, SUB-SECT. 4.— C. 


p 1. .] — A search 8c seizure 

made, without warrant, by a pre- 
ventive officer of Alberta Liquor 
Control Board under the authority 
conferred on him by seot. 113 (2) of the 
Government Liquor Control Act of 
Alberta is not illegal because made on 
a Sunday. Such exercise of said 
authority is not within the prohibition 
of 29 Car. 2, o. 7, 8c being a ministerial 
act la lawful at common law. — R. 
ex tel. Beaumont v. Postkrnak, 
[1929] 2 W. W. R. 487 : 51 Can. Grim. 
Cas. 426 ; 24 Alta. L. R. 202.— CAN. 


[1&9U W. 

Cas. 285.— CAN. 


v. $r. 


K. v . Wright (Alta.), 
R. 917 ; 52 Can. Grim. 


PART II. SECT. 2, SUB-SECT. 5. 

a I. Preparation of meals .H 

The preparation & service of meals on 
Sunday lea” work of necessity ” within 
the Lord’s Day Act. — Georges v. 
Charlottetown, [1932] 2 D. L. R. 
448 : 4 M. P. R. 133 ; 56 O. O. O. 99. 

-5An- 


a ii. Necessity of person for 

whom work done.] — The necessity con- 
templated by the exoeption of “ works 
of necessity or mercy 1 * in seot. 11 of 
Lord's Day Act, is the necessity of the 
person tor whom, not of the person by 
whom, the work is done. 

Convictions of confectioners & 
restanrantcurs for violations of sect. 4 
of Lord’s Day Act sustained, on cases 
stated by the magistrate, the question 
of law raised being hold to be really 
whether there was evidence on which 
the magistrate could find as he did. 
On another case stated by the magis- 
trate, In this instance after dismissal of 
the charge laid under said Act : — Held : 
he was right in holding that the accused 
was entitled to keep his shop open for 
the sale & delivery over the counter 
of milk for domestic use, it being within 
the exoeption (r) under sect. 11, but 
that there was no evidenoe on which 
he could find as ho did that a sale of 
groceries by the accused was a “ work 
of neoossity or mercy ” within the 
meaning ot any of the exceptions pro- 
vided for by said seot. — R. v. Bort- 
niok, R. v. Pktley, R. v. Webb, [1937] 
3 W. W. R. 594 ; 4 D. L. R. 785 ; 45 
Man. L. R. 508 ; 69 Gan. O. C 309 ; 
7F. L. J. (Can.) 197. — OAN. 

a 111. Repair of wharves — Menace 

of ice .] — Repair of wharves in face of a 
menace of lee coming down river is a 
“ work of necessity. ’ — R. v. Porter 
& Sons, Ltd. (I9!l7), 68 Gan. C. C. 
1 63.— OAN. 

b 1. .] — Held : neither a co., 

nor its agent, selling land In sub- 
division, oame within the provisions 
of seot. 1 of Sunday Observance Act. — 
Land Development Co., Ltd. v. Pro- 
van (1929), 43 0. L. R. 683 ; 4 A. L. J. 
165 ; (1930), Aigus. L. R. 301.— AUS. 

sg. Driving of live-stock — Convey- 
ance of race-horses by motor horse- 
float.] — It is an offence under soot. 
18 (1) of Police Offences Act, 1927, to 
work at a trade or calling on Sunday 
in view of any publlo place, but, by 
sub-sect. (3) nothing in sub-sect. (1) 
shall apply to ” works of necessity or 
oharity, or the driving of live-stock,” 
etc. B., the driver or a motor horse- 
float owned by his father, loaded race- 
horses on the horse-float in view of a 
public plaoe at New Plymouth on a 
Sunday ; & forthwith conveyed them 
to Trentham racecourse. On appeal 
from a conviotion under the above- 
named sect. : — Held : allowing the 
appeal, the facts brought the ease 
within the exemption ot the 44 driving 
of live-stock ” in sect. 18 (3) of Police 
Offences Act, 1927. — Blackball v. 
Neary, [1935] N, Z. L. R. 1057.— 
N.Z. 
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CasM 287— 392a. English and Empire Digest Supplement, 


Part III. — Computation of Time. 


237* Add . Annotation : — Consd. Queen Anne’s 
Bounty v. Title Redemption Commission, 
[1939] Ch. 165. 

246* Add . Annotation : — Held. Stag Line) Ltd. v. 

Foscolo Mango & Co. (1931), 48 T. L. R. 127. 
266. Add. Annotation : — Consd. Re Muscovitch & 
Muscovitch, Ex p. Muscovitch & Muscovitch, 
Bankrupts v. Official Receiver, [1939] Ch. 
694. 

290. Add. Annotation : — Apld. Re Hector Whaling, 
Ltd., [1936] Ch. 208. 

309. Add. Annotation : — As to (2) Apld. Re Hector 
Whaling, Ltd., [1936] Ch. 208. 


Registered (1930), 46 T. L. R. 412 ; 74 
Sol. Jo. 465 ; revsd . on other grounds . 144 
L. T. 50, C. A. 

824b. “ For.”] — Inland Revenue Commis- 
sioners v. St. Luke, Hostel, Trustees, 
Registered, No. 324a, ante. 

325. Add. Annotation Refd. Re Hector Whaling, 
Ltd., [1936] Ch. 208. 

330a. .] — For the purposes of the statutory 

notice of appeal Sunday is not a dies non . — 
R. v . Grevelle (1929), 21 Or. App. Rep. 108, 
C. C. A. 

342. After this case add : — 


309a. .] — The period of not less than twenty - 

one days prescribed by sect. 117 (2) of Cos. 
Act, 1929, relating to notices of meetings in 
connection with the passing of special resolu- 
tions, means a period of not less than twenty- 
one clear days, exclusive of the day of service 
of 4he notice & exclusive of the day on which 
the meeting is to be held. Provisions in the, 
articles regulating the date on which a notice 
4 is to be deemed to be served must be con- 
sidered ; but an article which provides that 
t the day of service of a notice is to be counted 
in the relevant number of days must be dis- 
regarded. — Re Hector Whaling, Ltd . , 
[1936] Ch. 208 ; 105 L. J. Ch. 117 ; 154 L. T. 
342 ; 52 T. L. R. 142 ; 79 Sol. Jo. 966. 

819. Add. Annotations : — Refd. Legge v. Legge 
(1928), 46 T. L. R. 157 ; Shearn v. Shearn 
(1930), 143 L. T. 772 ; Stephen v. Stephen. 
[1931] P. 197. 

824a. “ During.*'] — If one was describing a thing 
which occupied the whole of a period, such 
as tenure, or presence in a given place, 
“ during ” “ for ” were admirable words. 

But if one said that a series of payments to 
be made on particular dates was “ during " 
or “ for ” a period, “ during ” or “ for ” 
must mean “ in respect of ” that period 
(Rowlatt, J.). — Inland Revenue Com- 
MI88I ONERS V. ST. LUKE, HoBTEL, TRUSTEES, 


Presentation of election petition.] — See Elec- 
tions, No. 1598a, ante. 

367. Add. Annotation : — Refd. R. v . Scoffin, 
[1930] 1 K. B. 741. 

385. Add. Annotation : — Consd. Re Warren, 

Wheeler v. Mills, [1938] 2 All E. R. 331. 

386. Add. Annotation : — Refd. Re Warren, Wheeler 
v. Mills, [1938] 2 Ail E. R. 331. 

390. Add. Annotation : — Consd. Re Warren, 

Wheeler v. Mills, [1938] 2 All E. R. 331. 

391. Add. Annotation : — Refd. Re Warren, Wheeler 
v. Mills, [1988] 2 All E. R. 331. 

892. Add. Annotation : — Consd. Re Warren, 

Wheeler v. Mills, [1938] 2 All E. R. 331. 

392a. Priority over non- judicial act.] — When two 
judicial acts are done on the same day, the 
earlier act takes priority ; but where a 

judicial act & a non-judicial act are done on 
the same day, the judicial act is referred back 
to the earliest moment of the day, & takes 
priority over the non-judicial act. The 
receiving order must, therefore, be taken to 
have been made before the payment above 
referred to. — Re Warren, Ex p. W heele r v. 
Trustee in Bankruptcy, [1938] Ch. 725 ; 
sub nom. Re Warren, Wheeler v. Mills, 
[1938] 2 Ail E. R. 381 ; 107 L. J. Ch. 409 ; 169 
L. T. 17 ; 64 T. L. R. 680 ; 82 Sol. Jo. 394 ; 
[1938-39] B. & C. R. 1, D. C. 


PART III. SECT. 2. SUB-SECT. 2.— C. 


230 xv. .] — An action for 

the recovery of damages occasioned 
by a motor vehicle on Sept. 8, 1928, 
was begun by writ Issued on Mar. 8, 
1928 :• — Held : It was not barred by 
Highway Traffic Act, s. 53 (1). Where 
anything Is to be done in a certain 
time after a given event or date, the 
day of the occurrence Is to be excluded. 
— Switzer v. Kahn, [19291 4 D. L. R. 
232 ; 64 O. L. R. 219.— CAN. 


280 xvi. .1— An action 

arising out of a collision of two motor 
vehicles upon a highway was begun 
by a writ of summons Issued on 
Tuesday Apr. 22. The collision took 
place on Oct. 20 of the previous year, 
at about 11 a.m. Highway Traffic 
Act provides that no action shall be 
brought after the expiration of six 
months from the time when the 
damages were sustained. Apr. 20 & 
21 were holidays : — Retd ,* the aotion 
was brought in time. The day of the 
date of the aoddent was to be ex- 
cluded & the ot. was not required to 
take notioe of the hour of the day when 
the aocldent occurred. — Brown v. 
Crouoher & Douse, [1931] 4 D. L. R. 
219 ; O. R. 641. — CAN. 


230 xvll. .1— The phrase 

" more than fourteen days before a 
sittings," In sect. 750 Criminal Code, 
means at least fifteen clear days. — 


R. v. Shknowski, [1932] 1 W. W. R. 
192 ; 40 Man. L. R. 218.— CAN. 

si. " Within seven clear days."] — 
R. 1 of the rules (Sask.) for oasee stated 
under seofc. 761 of the Criminal Code, 
provides that " an application to a 
justice of the peace to state & sign a 
case shall be . . . delivered . . . 
within seven clear days from the date 
of the proceeding questioned " : — 
Held : the word " within " was the 
governing word &, therefore, the 
word " clear " did not have the effeot 
of rendering an application made on 
the eighth day In time . — Re Bonner 
& Westfall, [1931] l W. W. R. 334.— 


PART III. SECT. 3, SUB-SECT. 1. 
289 1. Construed to effectuate intention 
of parties.) — Where, under a building 
con tract work was to be oompleted 
by “ Nov. 81 " under penalty of 
damages : — Held : this must be con- 
strued to mean Nov. 30 . — McBean v. 
Kjcnneab (1892), 23 O. R. SIS.— CAN. 

PART III. SECT. 4, SUB-SECT. 2. 

sr. Whether Remembrance Day in- 
cluded.) — Remembrance Day is not a 
ot. holiday in which the offices of the 
ot. in the Province of Saskatchewan 
are closed. — Re Ford Estate, 119341 
2W.W.R. 47.— CAN. 
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PART III. SECT. 6. 

384 1. Legal proceedings — Act to be 
done by party — Service of notice of 
appeal .) — R. v. Christian Community 
Universal Brotherhood, Ltd., 
[19311 1 W. W. R. 255.— CAN. 

S 1. Adjournment to day of legal 

holiday .) — The fact that a motion is 
adjourned to a statutory holiday does 
not render the notice of motion void. — 
Rosa v. Kellinoton, [1928] 3 D. L. R. 
562 ; [1928] 2 W. W. R. 399 ; 22 Sftsk. 
L. R. 505.— CAN. 

sp. Option to purchase.) — An option 
to purchase which expire# on midnight 
of Sunday cannot be made effectively 
on Monday. — Monroe v. Mews, [1937] 
2 D. L. R. 539 ; O. R. 452.-43AN. 


PART III. SECT. 6, SUB-SECT. 1 

848 lv. .] — On Sept. 8, 1928, 

deft, was the owner of an unlicensed 
wireless receiving set. Later In the 
same day, after a visit of an inspector 
which was not shown to have been 
communicated to him, he took out a 
licence. On a charge of maintaining 
an unauthorised wireless set : — Held : 
the fractions of the day were to be 
taken into aooount, & deft, was guilty 
of the offence. — Bears v. ward, 
[1928) 8. A. S. R.1. — A US. 



VoL XLEL— Tort. Cases 8-72a. 


TORT. 

Part I. — Nature of Torts. 


3. Add. Annotations : — Consd. McAlister (or 
Donoghue) v. Stevenson (1932), 101 L. J. 
P. C. 119. Refd. Bottomley v. Bannister 
(1931), 101 L. J. K. B. 46 ; HiUen r. I. 0. I. 
(Alkali), Ltd., [1934] 1 K. B. 465 ; Wilchick 
v. Marks & Silverstone, [1934] 2 K. B. 66 ; 
Parker v. Oloxo, Ltd. & Senior, [1937] 8 
Ail E. B. 624 ; Shirvell v. Hackwood Estates 
Co., [1938] 2 All E. R. 1 ; Taylor v. Liverpool 
Corpn., [1939] 3 All E. R. 329. 

6. Add. Annotation : — Refd. British Industrial 
Plastics, Ltd. v. Ferguson, [1938] 4 All E. R. 
604. 

12. Add. Annotation : — Refd. Jarvis v. Moy, 
Davies, Smith, Vandervell & Co., [1936] 
1 K. B. 399. 

16. Add. Annotation : — Refd. Jarvis v. Moy, 
Davies, Smith, Vandervell & Co., [1936] 1 
K. B. 399. 

19. Add. Annotations : — Refd. The Arpad (1934), 
50 T. L. R. 505 ; Jarvis v. Moy, Davies, 
Smith, Vandervell & Co., [1936] 1 K. B. 399. 

23. Add. Annotations: — Refd. Paul (II. & W.), 
Ltd. v. Wheat Commission (1935), 152 L. T. 
352 ; Hawkes v. Torquay Corpn., [1938] 
4 Ail E. R. 16 ; Read v. Croydon Corpn., 
[1938] 4 All E. R. 631. 

24. Add. Annotation : — Refd. Jarvis v. Moy, 

Davies, Smith, Vandervell & Co., [1936] 1 
K. B. 399. 

26. Add. Annotation : — Refd. Jarvis v. Moy, 

Davies, Smith, Vandervell & Co., [1936] 1 
K. B. 399. 

28a. Action against stockbroker for breach of 
instructions.] — Pltf. sued defts., a firm of 
stockbrokers, claiming damages for breach 
of his instructions as to the purchase of certain 
shares whereby he sustained loss. At the 
trial judgment was given in his favour for 


£60 & costs : — Held : the action was founded 
on contract, & not on tort, & therefore, by 
County Cts. Act, 1919 (c. 73), s. 11, pltf. was 
only entitled to costs on the county ct. scale. 

Per Greer, L.J. : Where the breach of 
duty complained of arises out of the obliga- 
tions undertaken by a contract, the action is 
founded on contract ; but where that which 
is complained of arises out of a liability 
independently of the personal obligation 
undertaken by a contract, an action brought 
in respect of this is founded on tort, & this 
is so even though there may be a contract 
between the parties. — J arvis v. Moy, Davies, 
Smith, Vandervell & Co., [1936] 1 K. B. 
399 ; 105 L. J. K. B. 309 ; 154 L. T. 365, 
C. A. 

Annotation : — Refd. Groom v. Oroker, [1038] 2 All E R. 304. 

30. Add. Annotation : — As to (1) Consd. Re 
Simms, Ex p. Trustee, [1934] Ch. 1. Refd. 
De Jetley Marks v. Greenwood, [1936] 1 
All E. U. 863 ; British Industrial Plastics, 
Ltd. v. Ferguson, [1938] 4 All E. R. 604 ; 
Haile Selassie v. Cable & Wireless, Ltd. 
(No. 2), [1939] Ch. J82. Generally , Refd. De 
Stempel r. Dunkels, [1988] 1 All F. R. 238. 

34. Add. Annotations : — Consd. Hollywood Silver 
Fox Farm, Ltd. v. Emmett-, [1930] 1 All E. R. 
825. Refd. Farr v. Butters Bros. & Co., 
[1932] 2 K. B. 606. 

35. Add. Annotations : — As to (1) Consd. Holly- 
wood Silver Fox Farm. Ltd. v. Emmett, 
11936] 1 All E. It. 825. Refd. British 
Industrial Plastics, Ltd. v. Ferguson, [1938] 
4 All E. R. 504. As to (2) Refd. De Stempel 
v. Dunk els, [1938] 1 AI1E. it. 238. Generally , 
Refd. Hampton v. West Cannock Colliery Co., 
[1932] 2 K. B. 293 ; Place v. Searle, [1932] 
2 K. B. 497. 

44. Add. Annotation : — Refd. De Jetley Marks v. 
Greenwood, [1936J 1 All E. R. 863. 


Part II. — Liability for Torts 


Sect. 8.— JOINT TORTFEASORS. 

(p. 976). 

See , now, haw Reform (Married Women 
& Tortfeasors) Act, 1935 (c. 30), ss. 6, 7. 

82. Add. Annotations : — Refd. Chapman v. Elles- 
mere (1932), 48 T. L. R. 309; Crozier v. 
Wishart & Co. & Western Printing Services, 
Ltd., [1936] 1 All E. R. 1. 

65. Add. Annotation : — Refd. Crozier v. Wishart 
& Co. & Western Printing Services, Ltd., 
[1936] 1 All E. R. 1. 


69. Add. Annotation : — Apprvd. HoneywilJ & 
Stein, Ltd. v. Larkin Bros. (London’s 
Commercial Photographers), Ltd » [1934] 1 
K. B. 191. 

72. Add. Annotations : — Refd. Rowntree & Sons, 
Ltd. v. Frederick Allen & Sons (Poplar), Ltd. 
(1935), 41 Com. Cas. 90 ; Ash v. Hutchinson 
& Co. (Publishers), Ltd., [1936] Ch. 489. 

72a. Apportionment of liability — When Justified.] — 
The Highway Code, issued by the Minister of 
Transport under the authority conferred by 
Road Traffic Act, 1930 (c. 48), s. 45, k 


PART II. 8ECT. 8, SUB-SECT. 1. 

68 xlil. — .J — In the case of 

a collision between two vehicles in 
consequence of Independent acts of 


negligence committed by the respective 
drivers, both directly contributing 1 to 
the accident & to the inlnry suffered 
by a third person riding in one of the 
vehicles, he having no control over the 
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driver of the vehicle, both drivers are 
severally liable to him. — MaoDonnell 
& Jordan v. Prch & LovirrrB, 11930) 
3 W. W. R. 456 ; 4 D. L. R. 1037, 
Offg., [1980] 4 D. L. R. 896.— CAN. 
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approved by Parliament, states in para. 37, 
dealing with directions to drivers of motor 
vehicles : “ Before you stop, or slow down or 
change direction, give the appropriate signal 
clearly & in good time.” Part II. of the 
Appendix to the Code, dealing with “ Signals 
to be given by drivers ... to indicate their 
own intentions,” states that “ Signals by 
drivers should be given with the arm extended 
from the side of the vehicle at least as far as 
the elbow, where mechanical indicators are 
not used,” & an appropriate arm signal is 
indicated when the driver intends to slow 
down or stop. Under Road Traffic Act, 
1930 (o. 48), s. 30, the Minister of Transport 
was given power to make regulations with 
respect “ to the appliances to be fitted . . . 
for intimating any intended change of speed 
or direction of a motor vehicle & the use of 
any such appliance.” The Minister of 
Transport on Aug. 21, 1935, made the Motor 
Vehicles (Direction Indicator & Stop Light) 
Regulations, 1985, by which a “ stop light ” , 
was defined by reg. 3 as meaning “ a device, 
fitted to a motor vehicle for the purpose of 
intimating the intention of the driver of the" 
vehicle to stop or slow down.” 

By reg. 9 : ” Every stop light shall be 
fitted at the rear of the vehicle & . . . shall 
show a red or amber light.” In a case where 
pltf. was injured in an accident caused by 
the negligence of the drivers of two motor 
vehicles, the trial judge held that one of 
defts., Mrs. B., was chiefly to blame, that she 
was negligent in pulling up violently &> faster 
than a car usually does & also in not giving 
a hand signal of intention to pull up before 
slie pulled up, & that, if Mrs. B. had given a 
hand signal, no accident would have occurred. 
There was no appeal against the finding of 
negligence. The trial judge awarded that 
Mrs. B. should pay two-thirds of the damages 
& costs & another deft, one-third. Mrs. B. 
appealed against this apportionment : — 
Held : (1) on these findings of fact, Mrs. B. 
was not justified in relying solely on the 
stop light as indicating her intention to 
stop ; (2) the trial judge had jurisdiction 

at the end of the proceedings in which it had 
been held that pltf. was entitled to recover, 
to entertain an application to apportion the 
blame between the two defts. for the purpose 


of fixing the contribution as between the two 
oint tortfeasors, & that it was not necessary 
hat some separate formal legal proceedings 
should be instituted for that purpose. — 
Croston v. Vaughan, [1938] 1 K. B. 640; 
[1937] 4 All E. R. 249 ; 107 L. J. K. B. 182 ; 
158 L. T. 221 ; 102 J. P. 11 ; 54 T. L. R. 
54 ; 81 Sol. Jo. 882 ; 30 L. G. R. 1, 0. A. 

83. Add. Annotation : — Held. Chapman v. Elles- 
mere (1932), 101 L. J. K. B. 376. 

88. Add. Annotation : — Refd. United Australia, 
Ltd. v. Barclays Bank, Ltd., [1939] 2 K. B. 
53. 

88. Add. Annotation : — Refd. Fenton Textile 
Assocn. v . Thomas (1929), 45 T. L. R. 264. 

92. Add. Annotation : — Consd. Clark v. Urquhart, 
Stracey v. Urquhart (1929), 141 L. T. 641. 

95. Add. Annotation : — Refd. Croston v. Vaughan, 
[1938] 1 K. B. 540. 

99. Add. Annotation: — As to (1) Refd. Strath- 
lome S.S. Co. v. Andrew Weir & Co. (1934), 
40 Com. Oas. 108. 

103. Add. Annotation : — As to (1) Refd. Hillen v. 
I. C. I. (Alkali), Ltd., [1934] 1 K. B. 465. 

108a. Statutory liability to contribute — Law Re- 
form (Married Women & Tortfeasors) Act, 
1935 (c. 80).]— -Pltf., who was upon the 
premises of deft, in circumstances which 
made him in law an invitee, fell down a hole. 
The hole had been left uncovered by the 
negligence of a contractor who was carrying 
out certain work upon the premises, & he was 
added as a third party, as deft, alleged that 
the contractor was liable to contribute 
towards the damages. The damages were 
agreed at £200 & the action proceeded solely 
in respect of the claim for indemnity or con- 
tribution by deft, against the third party : — 
Held : by virtue of Law Reform (Married 
Women & Tortfeasors) Act, 1935 (c. 30), s. 6, 
the third party could be ordered to contribute 
to the damages, & in the circumstances 
should contribute one-half of the damages ; 
Semble : it is not necessary in a claim under 
Law Reform (Married Women & Tort- 
feasors) Act, 1935 (c. 30), s. 0, that the statute 
be pleaded. — Burnham v. Boyer & Brown, 
[1936] 2 All E. R. 1105. 


PART U. SECT. 8, SUB-SECT. 5. 

84 li. Acceptance of sum paid 

nto court.) — Dominion Coal Co. v. 
Dryland Sc Co.. [19S0] 2 D. L. R, 
568.— CAN. 

88. 1. Causes of action separate — 

No discharge to others.] — Pltf.’B hus- 
band who was a passenger in a motor 
car whioh belonged to deft., the 
Manitoba Power Commission, Sc was 
being driven by deft. S., was killed in 
a oofilaion between that oar Sc a truck 
owned by deft. T. whioh was being 
driven by deft. W, Pltf. acoeptea 
IS, 000 from the Power Commission & 
S. Sc filed a notice of discontinuance 
of the action as against them. Sc the 
settlement was approved by an order 
wbioh apportioned the 93,000 between 
pltf. Sc her infant son : — Held ; defts. 
S. Sc the Power Commission were not 
Joint tort-feasors with the other two 
defts. &, therefore, the settlement 
with the former did not preclude pltf. 
from proceeding with her action against 
the latter; &, on the evidence, she was 
entitled to recover against them also. — 
Nbqrich (NEORYCH)r. Werner, (1937] 
1W.W.R. 190.— CAN. 


PART II. SECT. 8. SUB-SECT. 8. 

89 ill. .J— Whyte v. Leslie, 

[1030] 2D.LR. 409.— CAN. 

PART U. SECT. 8, SUB-SECT. 7. 

95 vi. .1 — Esten ft. Rosen* 

(1929^1 D. L. R. 275 ; 63 O. L. R. 210* 

95 vii. .] — Reid v. Acorn Sc 

McDonald, (19321 3 D. L. R. 239; 
4 M. P. R. 341.— CAN. 

so. Effect of NegHoenee Act. 1930 
(On*.).) — Above Aot Is concerned with 
contribution between Joint tort- 
feasors Si does not throw any lia- 
bility on any party who would be liable 
apart from the Act. — T opping v. 
Obhawa Street Ry. Co., fl931] 2 
D. L. R. 263 ; , 66 O. L. R. 818.— CAN. 

sr. Act believed lawful.] — No right 
of contribution between Joint tort- 
feasors arises from the tact that, 
through a mistaken view of the law, 
they believe their aot to be lawful. — 
Winslow v. Wheon (No, 8), [19381 
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V. L. R. 247 ; 42 Argus L. R. 214.— 

AUS. 


sw. Injury to wife — Car driven by 
husband.] — Pltf., a wife, who was a 
passenger in a car driven by her hus- 
band & who suffered injuries in a 
collision with a car driven by deft., 
sued the latter for damages for such 
injuries alleged to have been caused 
by his negligence: — Held: (1) sect. 
3 (4) of Law Reform Act, 1936, has 
not altered the law that a wife living 
with her husband may not sue him in 
tort for damages for personal injury 
resulting from negligence; (2) there- 
fore, deft, could not recover con- 
tribution from deft, as another tort- 


feasor in respeot of the damages for 
the injuries- to the wife under sect. 
17 (1) ( e ) of the said Act; (3) there 
being no possible claim for contribu- 
tion, the ct., in the exercise of its dis- 
cretion under rule 95 of Supreme Ot. 
Code of Civil Procedure, should refuse 
an application for the issue of a third] 
party notice claiming such contribu- 
tion. — Walsh v. Fair weather, (1937- 
N. Z. L. R. 855 ; 13 N. Z. It. J, 291.— 

bjl. 


V6L XLEL— 1 Tori Oases 108b— 108e, 


108b. — A schoolgirl was carrying out 

a chemical experiment with chemicals 
supplied by the teacher of the chemistry 
class, when an explosion occurred whereby 
she was severely injured. The experiment 
was one for the making of oxgyen by heating 
a mixture of potassium chlorate & man- 
ganese dioxide, a perfectly harmless experi- 
ment. The teacher had purchased the 
chemicals from the second defts., receiving 
as manganese dioxide a black powder so 
labelled in a packet. In fact the black 
powder was a mixture of antimony sulphide 
& manganese dioxide, indistinguishable from 
manganese dioxide to the eye, but dangerous 
when heated with potassium chlorate. The 
second defts. had purchased this powder as 
manganese dioxide from the third party, 
whose invoice stated : “ The above goods 
are accurate as described on leaving our 
works but they must be examined & tested 
by user before use. The above goods are 
not invoiced as suitable for any purpose but 
they are of the nature & quality described.” 
The second defts. had carried out no test on 
the powder & had not advised the teacher 
that an examination or test would be advis- 
able. The second defts. knew that the 
powder would be used for the purpose of 
school experiments, but they had not told 
the third party that the powder might be so 
used. The schoolgirl recovered damages, in 
an action for negligence, from the second 
defts., who sought an indemnity or con- 
tribution from the third party : - —Held : 
(1) as the third party had no notice of the 
intended user of the powder, which might 
have been resold for a variety of purposes or 
in inn ocuous compounds or mixtures, Sc as 
the second defts. had not carried out a test, as 
the invoice prescribed, & which the second 
defts. had ample opportunity for doing, the 
third party was not liable to indemnify the 
second defts. ; (2) as the third party could 
not have been successfully sued by the 
schoolgirl, the third party was not liable to 
contribute as a joint tortfeasor. — Kubach v. 
Hollands, [1937] 3 All E. R. 907 ; 53 

T. L. R. 1024 ; 81 Sol. Jo. 766. 

Annotation ; — As to (1) Reid. Dransfleld v. British Insulated 
Cables, Ltd., [1937] 4 All E. R. 382. 

108c. Contribution amounting to in- 

demnity.] — Pltf., a schoolboy of ten years of 
age attending a noq-provided school, was by 
reason of his lack of discipline boxed on the 
ear by his schoolmistress. As a result of the 
blow, which was found not to have been a 
violent one, the boy became deaf in one ear. 
The class in which the boy was working at the 
time of the accident was a large one, consisting 
of forty-six boys. In an action for damages 
to which the managers of the school were 
made defts. with the schoolmistress, it was 
proved that there was an agreement between 
the schoolmistress &> the m a n agers, which 
was not proved to have been brought to the 
notice of parents, whereby she agreed to 
teach & conduct the school “ in accordance 
with the requirements of the Board of Educa- 
tion & in accordance with the directions given 
from time to time by the managers.” 'Hie 
only regulations dealing with corporal punish- 
ment proved in evidence were certain regula- 
tions of the borough education committee, 
made without the consent of the managers 


Sc not adopted by them. As between defts., 
the managers claimed contribution from the 
mistress in respect of any damages awarded. 
It was contended that as between employed 
Sc employer this was a claim for an indemnity, 
&, therefore, not within Law Reform (Married 
Women & Tortfeasors) Act, 1935 (c. 80), 
s. 6 (1), (2) : — Held : (1) the blow, though a 
moderate one, exceeded reasonable & lawful 
correction ; (2) the schoolmistress was the 
servant of the managers, & the latter were 
jointly liable to pltf. with her ; (3) the act 
of punishing the boy was one within the 
general scope of the employment of the mis- 
tress, &, as against third parties, the 
managers, could not plead a limitation of her 
powers of punishment not known to the 
parents. On the facts, no such limitation 
was proved ; (4) Law Reform (Married 

Women & Tortfeasors) Act, 1935 (c. 30), 
,s. 6 (1), (2), although it speaks of contribu- 
tion & excludes the case of a person entitled 
to be indemnified in respect of the liability 
in respect of which contribution is Bought, 
contemplates a contribution amounting to 
100 per cent, of the damages, which is in 
effect an indemnity ; (6) the sect, applies 

where an employer claims to be indemnified 
by his employee ; (6) the fact that the class 
was a large one was not material in consider- 
ing the question of contribution, which should 
be a contribution of 100 per cent., amounting 
to a complete indemnity by the mistress of 
the managers. — Ryan w. Ftlbes, [1938] 3 
All E. R. 517. 


108d. .] — The servant of a coal merchant 

delivering coke at the bouse of R. on the 
instructions of R.’s servant opened a cellar 
flap in the pavement opposite R.’s house & 
left it open & unguarded for a short time. 
Pltf. fell into the opening & was injured. In 
third-party proceedings between joint tort- 
feasors for an indemnity or contribution : 
Held : on the true interpretation of Law 
Reform (Married Women Sc Tortfeasors) Act, 
1935 (c. 30), s. 6 (2), the ct., exercising a 
judicial discretion, had to determine what, 
on the facte, was a fair division of responsi- 
bility between the parties, Sc on that basis 
the damages should be apportioned as to 
nine-tenths against the coal merchants Sc 
one-tenth against R. — Daniel v. Rickett, 
COCKERELL & Co., LTD. Sc RAYMOND, [1938] 
2 K. B. 322 ; [1938] 2 All E. R. 631 ; 107 
L. J. K. B. 589 ; 159 L. T. 311 , 54 T. L. R. 

HKfK . UO .Tn ftKS. 


L 08© — .] — Pltf. was a passenger in a car 

driven by the first deft,, & was injured 
in a collision between that car Sc a taxi-cab 
driven by a servant of the second deft., M. 
He sued both defts., Sc recovered judgment 
against C., whose negligence, the judge 
found, was the sole cause of the accident. 
In third-party proceedings attached to the 
action, C. claimed an indemnity from. M. 
under the provisions of Law Reform (Married 
Women & Tortfeasors) Act, 1936, s. 6 (1) (c), 
on the ground that in a previous action in the 
county ct. in which M. had sued C. for the 
damage to his taxi-cab caused in the same 
collision, the county ct. judge had found the 
negligence of M. to be the sole cause of the 
accident, & the matter wag, therefore, res 
judicata: — Held: (1) aa deft. M. had not, 
been negligent, he was consequently not a 
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tortfeasor, & therefore deft. C. could not 
recover indemnity or contribution from him ; 
(2) this was not a case of res judicata , as the 
damage in the two cases was different. — 
Johnson v. Cartledge & Matthews, [1939] 
3 All E. R. 054. 

112. Add. Annotations : — As to (2) Apld. Hasel- 
dine v. Hosken, [1933] 1 K. B. 822. Refd. 
Bradstreets British, Ltd. v. Mitchell (Harold) 
& Carapanayoti & Co., [1933] Ch. 190 ; 
Howard v . Odhams Press, Ltd., [1937] 2 
All E. R. 509. 

113. Add. Annotation : — Refd. Bradstreets British, 
Ltd. v. Mitchell (1932), 48 T. L. R. 670. 

115. Add. Annotations : — Refd. Bradstreets British, 
Ltd. v. Mitchell (1932), 48 T. L. R. 070 ; 
The Edison (1932), 147 L. T. 141 ; Re 
Simms, Ex p. Trustee, [1934] Ch. 1. 

119. Add. Annotation : — Refd. Strathlome S.S. 
Co. v. Andrew Weir & Co. (1934), 40 Com. Cas. 
108. 

120. Add. Annotations : — Apld. Strathlome S.S. Co* 
v. Andrew Weir & Co. (1934), 40 Com. Cas. 
108. Refd. Secretary of State for India in 
Council v. Bank of India, Ltd., [1938] 2 
All E. R. 797. 

124. Add. Annotation : — Consd. Honey will & Stein* 
Ltd. v. Larkin Bros. (London's Commercial 
Photographers), Ltd., [1934] 1 K. B. 191. 

125. Add. Annotation : — Refd. Secretary of State 
for India in Council v. Bank of India, Ltd., 
[1938] 2 All E. R. 797. 

127a. .] — Daily Mirror Newspapers, 

Ltd. v. Exclusive News Agency (1937), 81 
Sol. Jo. 924. 

140. Add. Annotation : — Refd. R. v. Manley, [1933] 
1 K. B. 529. 

141. Add. Annotation : — Refd. De Jetley Marks v. 
Greenwood, [1930] 1 All E. R. 803. 

148. Add. Annotations : — Consd. Horwood v. States- 
man Publishing Co. (1929), 98 L. J. K. B. 
450. Refd. Green v. Berliner, [1930] 1 All 
E. R. 199. 

150. Add. Annotations : — Generally , Refd. Farr v. 
Butters Bros. & Co., [1932] 2 K. B. 000; 
De Jetley Marks v. Greenwood, [1936] 1 
All E. R. 803 ; British Industrial Plastics, 
Ltd. v. Ferguson, [1938] 4 All E. R. 504. 


157. Add. Annotations : — Refd Wyatt v. Kreg- 
linger & Femau, [1933] 1 K. B. 793 ; British 
Industrial Plastics* Ltd. v. Ferguson, [1938] 
4A11E.R. 504. * w 

167. Add. Annotations: — Refd. A.-G. v. Walker- 
gate Press, Ltd., Same v. Bloomfield, Same 
v. Carlton (1930), 142 L. T. 408 ; De Jetley 
Marks v. Greenwood, [1930] 1 All E. R. 803. 

107a. Necessity for breach before Issue of 

writ.] — Pltf. was managing director & defts. 
were the chairman & other directors of a 
limited co. which was incurring heavy losses. 
Pltf. had urged that an investigation should 
be held to inquire into the reasons for these 
losses, but no investigation was then held, 
Pltf. was compelled through ill-health to 
leave England. Defts. at a board meeting, 
thinking that the co.’s poor financial position 
was due to pltf.’ s mismanagement, suspended 
him from his duties & proposed the holding 
of an investigation. A report hostile to pltf. 
was duly made by the investigator. Pltf.’s 
salary had been paid after his suspension, 
but on one occasion no payment was made as 
the co. thought it had an account against 
him amounting to more than the sum due to 
him. Pltf. was not told why no payment 
had been made. He thereupon wrote to the 
co. demanding to know within two days 
whether he had been dismissed. On receiving 
no satisfactory reply, pltf. issued a wfiifc 
against defts. for damages for wrongfully 
conspiring to procure a breach of his contract 
with the co. He also resigned his director- 
ship : — Held : on the evidence pltf. had never 
been dismissed ; a conspiracy to cause a 
breach of contract is not in itself good cause 
of action. The intended breach is an integral 
art of the cause of action & must take place 
efore the writ is issued ; directors in a board 
meeting cannot induce or conspire to induce 
that meeting to break a contract, though 
some may before such meeting so conspire ; 
the action of those who induce others to 
break their contracts can only be justified 
where such action is taken as a duty. — D e 
Jetley Marks v. Greenwood (Lord), 
[1936] 1 All E. R. 803 ; 80 Sol. Jo. 613. 

168a. Proof of bona fldes.] — Deft. D. 

had been employed by pltfs. for many years. 
In 1932, he left their employ, & thereafter 
entered into a leaving agreement with them 
whereby he undertook, inter alia , until 

him he would leave the ship. The 
union replied stating that pltf. had 
sailed as a free labourer, & as he refused 
to leave the orew by ballot decided not 
to sail with him. This decision was 
conveyed to the master of the Bhip who 
advised pltf. to leave, which he sub- 
sequently did &; was paid off. A few 
days later at a stop-wcgk meeting, at 
which none of the crew were present. 
It was unanimously resolved that in 
view of pltf. 's conduct he be not allowed 
to sign on as a boatswain or leading 
hand. On a claim for damages : — 
Held : the substantial reason of the 
seamen’s refusal to sail with pltf. was 
his behaviour to the orew whose action 
was neither wanton nor malicious & 
did not give rise to an action for 
damages ; there was no evidence con- 
necting deft, union or its President 
with the conduct of the seamen 8c the 
olaim for damages must fail. — Brown 
v. New Zealand Federate Seaman’s 
Union (1934), 29 M. C. R. 17.—W.Z. 

108 HI. .] — An action for 

damages lies against persons who aot 


PART 11. SECT. 8, SUB-SECT. 10. 

sz. Action against minor — Subse- 
quent action against father.) — Pltf. 
recovered judgment in 1928 against 
the daughter of the present deft, for 
damages for injuries incurred in an 
automobile accident. It was not 
known until the last day of the trial 
that the daughter was a minor. The 
judgment, remaining wholly unsatis- 
fied, the' present notion, based on 
sect. 18a of Motor Vehicle Act, 
R. S. B. C., 1924, was brought against 
the father : — Held : the action lay 
against the father. The cause of aotlon 
against him under said soot, was 
different from 8c independent of that 
against the daughter. The section did 
not make the father a tortfeasor, 
therefor© no question of joint tort- 
feasor arose. The liability of the 
parent or guardian under said Bection, 
as it then stood, was an unqualified 
one & not dependent upon the 
respondeat superior doctrine. — Vande- 
prrnc c. Berry, [1938] 3 W. W. R. 


11 ; 3D. L. R. 788 ; 53 B. C. R. 161.— 

CAN. 

PART II. SECT. 9. 

r i. .) — In an action for con- 
spiracy based on an alleged violation 
of the criminal law the onus on pltf. 
does not extend to proof beyond a 
reasonable doubt but is the same as is 
usual In civil actions. — Floyd t?. 
Edmonton City Dairy, Ltd., [1935] 
1 D. L. R. 754; [1934] 3 W. W. R. 
326 ; 62 C. C. C. 254.— CAN. 

PART II. SECT. 10, SUB-SECT. 2. 

168 II. .] — Owing to 

trouble having arisen from time to 
time between pltf., the boatswain of a 
ship, & the crew a number of meetings 
were called to consider pltf.’s behaviour 
8c his suitability to aot as boatswain. 
Later the question arose as to whether 

8 1tf.’s name appeared on the records of 
lie union as a 44 scab,” & at a further 
meeting It was decided to write to the 
union making inquiries, it being agreed 
by pltf. that if the reply was against 
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Mar. 31 1 1934, not to interest himself directly 
or indirectly in the manufacture or sale of 
certain chemicals which were used in a 
secret process of pltfs. In June, 1934, D. 
approached deft. co. & suggested that he 
had a process of his own that might be of 
use to them. They sent him to their patent 
agents, who, after investigation, reported 
m ^that the process was patentable, & in due 
1 * ^course application was made for a patent. 
Pltfs. commenced an action against D., deft, 
co. & F., its managing director. The claim 
against D. was for damages for breach of 
contract, that against deft. co. <fc F. was for 
damages for inducing the breach, & that 
against all defts. was for damages for con- 
spiracy. It was found that deft. co. had 
acted honestly, but in a muddle-headed way, 
& that, though, when deft. D. first approached 
them, they suspected that his process might 
have been secret & pltfs.’ property, they were 
under the impression that, if this process wore 
patentable, it could not be secret : — Held : 
(1) as deft. co. had acted bond fide, they could 
not be said to have acted wilfully or know- 
ingly so as to procure a breach of the deft. 
P.’s contract ; (2) in the alternative, if 

deft. co. had procured the publication of the 
secret process to their patent agents, they 
had had lawful justification in so doing in 
order to protect themselves ; (3) in an action 
for damages for inducing a breach of contract, 
it is not necessary to prove special damage. 
In the present case, had the facts estab- 
lished a cause of action, publication to the 
patent agents alone would have supported a 
claim for damages, although no loss to pltfs. 
flowed directly from this act. — British 


Industrial Plastics, Ltd. v. Ferguson, 
[1938] 4 All E. R. 604 ; 100 L. T. 96 ; 82 
Sol. Jo. 970 ; 60 R. P. C. 271, C. A. 

169. Add, Annotations : — Consd. Re Simms, Ex p . 
Trustee, [1934] Oh. 1. Refd. Place v. Searle 
(1932), 101 L. J. K. B. 405 ; De Jetley Marks 
v. Greenwood, [1936] 1 All E. R. 863 ; British 
Industrial Plastics, Ltd. v. Ferguson, [19381 
4 All E. R. 504. 

174. Add. Annotations: — Refd. De Stempel v. 
Dunkels, [1938] 1 All E. R. 238 ; British 
Industrial Plastics, Ltd. v. Ferguson, [1938] 
4 All E. R. 504. 

176. Add. Annotation : — Refd. De Jetley Marks v. 
Greenwood, [1936] 1 All E. R. 863. 

177. Add. Annotation : — Refd. De Jetley Marks v. 
Greenwood, [1930] 1 All E. R. 863. 

178. A (id. Annotation : — Refd. British Ind n stria! 
Plastics, Ltd. r. Ferguson, [1938] 4 All E. It. 
501. 

179. ' Add. Annotations : — Generally , Refd. Express 

Dairy Co. v. Jackson (1929), 99 L. J. K. B. 181 ; 
British Industrial Plast ics, Ltd. v. Ferguson, 
11938] 4 All E. R. 50 1. 

179a. .]- -British Industrial 

Plastics, Ltd. v. Ferguson, No. 108a ante. 

180. Add. Annotations : — As to (1) Refd. Place v. 
Searle, [1932J 2 K. B. 497. Generally , Refd. 
Do .Tetlev Marks v . Greenwood, [1930] 1 
All E. R. 803. 

184a. - . j -British Industrial 

Plastics, Ltd. v , Ferguson, No. 1 08a ante. 


Part III.— Remedies for Tort. 


195. Add. Annotation : — Refd. Monk v. Warbey 
(1934), 151 L. T. 100. 


198. Add. Annotation : — Consd. Hollywood Silver 
Fox Farm, Ltd. v. Emmett, [1930] 1 All E. R. 
825. 


in ooncert with the object & result of 
inducing another to break a valid 
contract in restraint of trade entered 
into by him with pltf., where as a 
consequence of their acta pltf. has been 
Injured. — Rahal v. Rahal, [1931] 
W. W. R. 903 ; affd., [1932] 2 W. W. R. 

9 lk 3 D * L * B ‘ 259 ; 45 B * c * R * 310 *~~ 


168 iv. Contract of 

marriage .] — A woman sued a man for 
dam agree on the ground that defender 
had Induced bis son, a minor, to break 
his promise to marry the pursuer. 
She did not aver any facts or circum- 
stances from which it could be inferred 
that defender had been actuated by 
malicious or improper motives : — 
Held : in order to support an action 
against a parent for inducing his child 
to break a promise of marriage, specific 
averments that defender had acted 
from malicious or Improper motives 


were necessary ; action dismissed as 
irrelevant. — Findlay v. Blaylock, 
[1937] S. 0. 21. — SOOT. 

168 v. No knou’ledge or 

intention.] — Pltf., a wholesale vendor 
of petrol, sold petrol to retail dealers 
upon the condition that the dealers 
would sell pltf/s petrol at the retail 
selling price fixed by pltf. from time 
to time. Defts „ who were a iso whole- 
sale vendors of petrol, sold petrol to the 
same retail dealers upon the conditions 
that if the dealers observed a margin 
prescribed between the price at which 
the petrol was purchased from defts. & 
the price at which it was sold, & also 
sold all comparable grades of petrol 
at the same price, the dealers would 
be supplied with petrol by defts, at 
a price less than the retail price. 
Defts., but not pltf., increased their 
prices with the result that the retail 
price of pltf. '8 petrol was less than that 


of deft.’s. Deft, thereupon put into 
operation their conditions or sale 6c 
refused to supply petrol, except at the 
full retail price, to dealers who sold 
pltf.’s petrol at the lower rate. Certain 
dealers thereupon increased the price 
of pltf. *s petrol. On an appeal from 
an order granting an Injunction 
restraining (lefts, from inducing or 
procuring dealers to commit breaches 
of their contracts with pltf . : — Held : 
defts. were exercising tholr right to sell 
their petrol upon their own conditions. 
& although their action had the effect 
of causing dealers to break their con- 
tracts with pltf., defts. had not 
knowingly A, intentionally procured 
those breaches, 6c, therefore, the order 
must bo discharged. — Independent 
Oil Industries, Ltd. v. Shell Co. of 
Australia, Ltd. (1937), 37 S. R. N. 
8. W. 394 ; 54 N. 8. W. W. N. 152.— 
A US. 
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Cases 228 — 240 . English and Empire Digest Supplement. 


Part V. — Waiver and Consent. 


228. Add. Annotation s: — Reid. China Navigation 
Co. v . A.-G. (1932), 48 T. L. R. 875 ; Copper 
Export Aasocn. Inc. v. Mersey Docks Sc Har- 
bour Board (1932), 48 T. L. R. 542. 

233. Add. Annotation : — Apld. United Australia, 
Ltd. v . Barclays Bank, Ltd., [1939] 2 K, B. 
53. 

287. Add. Annotations : — Consd. Caxton Publish- 
ing Co. v. Sutherland Publishing Co., [1939] 
A. C. 178 ; United Australia, Ltd. v. Barclays 
Bank, Ltd., [1939] 2 K. B. 53. Reid. Be 
Simms, Ex p. Trustee, [1934] Ch. 1. 

238a. .] — A cheque payable to pltfs. was con- 

verted by the M. co. & collected for that co. 
by its bankers, the B. bank. Pltfs. brought 
an action against the M. co. for the amount 
of the cheque either as money lent by pltfs. 
or as money had & received to the use of - 
pltfs., their claims in that action thus being * 
for breaches of contract only, but they dis-» 
continued that action, in which no final 


judgment was obtained. Pltfs. afterwards 
brought the present action against the B. 
bank for conversion of the proceeds of the 
cheque, their claim in that action thus being 
for tort : — Held : pltfs. by bringing the first 
action for breaches of contract only, had 
elected to waive their right to bring the 
second action for tort, notwithstanding that 
the first action had not proceeded to judg- 
ment, & deft, in the second action had not 
been made a deft, in the first action. — 
United Australia, Ltd. v. Barclays Bank, 
Ltd., [1939] 2 K. B. 53 ; [1939] 1 All E. R. 
676 ; 108 L. J. K. B. 477 ; 160 L. T. 259 ; 
55 T. L. B. 457 ; 83 Sol. Jo. 236 ; 44 Com. 
Cas. 140, C. A. 

289. Add. Annotation : — Reid. Sutherland Pub- 
lishing Co. v . Caxton Publishing Co., [1936] 
1 All E. B. 177. 

240. Add. Annotation ; — Reid. United Australia, 
Ltd. v. Barclays Bank, Ltd., [1939] 2 K. B. 
53. 



VoL XLPI. Cases 10— 77a. 


TRADE AND TRADE UNIONS. 


Part I. — Definitions. 


10. Add. Annotation : — As to (2) Apld. Frost v. 
Oaslon, Frost v. Wilkins, [1929] 2 £. B. 138. 

10a. .] — I can find nothing in the Act to 21 

prevent me riving to the word “ business ” 
one of its ordinary meanings — namely, work 
or occupation (Russell, L.J.). — Frost v. 23. 
Oaslon, Frost v . Wilkins, [1929] 2 K. B. 

138 ; 98 L. J. K. B. 523 ; 141 L. T. 281 ; 

93 J. P. 192 ; 45 T. L. R. 417 ; 73 Sol. Jo. 

333 ; 27 L. G. R. 480, 0. A. 

19. Add. Annotations: — Consd. Fry v. Burma 
Oorpn. (1929), 98 L. J. K. B. 693. Retd. 


Proctor v. Ryall, Ryall v . Proctor (1928), 14 
Tax Oas. 204. 

Add. Annotation : — Consd. Westripp v. Ba.1- 
dock, [1938] 2 A11 E. R. 779. 

Add. Annotations : — As to (4) Consd. West- 
ripp v. Baldock, [1938] 2 All B. R. 779. 
Reid. Ritz Cleaners, Ltd. v. West Middlesex 
Assessment Committee, [1937] 2 All B. R. 
368. 

24. Add. Annotation : —Retd. Williams v. Neath 
Assessment Committee (1935), 154 L. T. 261. 


Part III. — Freedom of 

44. Add. Annotations : — As to (1) Retd. Eastern 
National Omnibus Co. v. I. R. Comrs., [1938] 
3 All E. R. 526. Generally , Retd. Gilford 
Motor Co. v. Horne, [1933] Oh. 935 ; Simpson 
v. Charrington & Co., [1934] 1 K. B. 64. 

50. Add. Annotation : — Retd. Midland (Amal- 
gamated) District (Coal Mines) Scheme, 1930 
v. Shipley Collieries (1933), 149 L. T. 290. 

61. Add. Annotations : — As to (1) Retd. Thorne v. 
Motor Trade Assocn., [1937] 3 All E. R. 157 ; 
British Industrial Plastics, Ltd. v . Ferguson, 
[1938] 4 AU E. R. 504. Generally , Retd. L. 
v. L., [1931] P. 63; Wyatt v. Kreglinger & 
Femau, [1933] 1 K. B. 793. 

69. Add. Annotations : — As to (1) Retd. Gilford 
Motor Co. v. Horne, [1933 J Ch. 935. Generally , 
Retd. Empire Meat Co. v. Patrick, [1939 J 2 
AU E. r7§5. 

78. Add. Annotations : — Retd. Vandepitte v. Pre- 
ferred Accident Insurance Co. of New York, 


Trade and Monopoly. 

[1933] A. C. 70 ; Harmer v. Armstrong, [1934] 
Ch. 65. 

77a. Improper use of patent number 

by one party.] — U., Ltd., brought an action 
against B., Ltd., to restrain a breach by 
defts. of an agreement not to sell pltfs.’ goods 
at below the prices fixed by pltfs. Defts. 
pleaded that pltfs. had wrongfully marked 
their goods with a patent number, k that the 
agreement was illegal & void : — Held : 
assuming that pltfs. liad been guilty of 
offences against sect. 89 of Patents & Designs 
Acts, 1007-1932, such conduct did not avoid 
or make Ulegal the price maintenance agree- 
ment, but defts. could have repudiated 
particular contracts of sale made thereunder. 
In the circumstances of the case, pltfs. were 
given nominal damages & certain costs on 
the High Ct. scale. — Ultra Electric, Ltd. 
v. John Barnes <fc Co., Ltd. (1937), 54 
R. P. C. 281. 


PART m. SECT. 2, SUB-SECT. 2. 

m I. .] — The proper teat In a 

prosecution under sect. 498 ot the 
Criminal Oode, which deals with 
restraint of trade, 0 to the Injury to 
the public by the hindering or sup- 
preMdng of free competition, notwith- 
standing any advantage whioh may 
accrue to the business Interests of the 
members of the combine. — Stinson- 
Rras Builders Supfly Co. v . r., 
[1M91 8 D. L. R. 381 ; 8.GR. 270; 

Can. Crim. Oas. 6fl. — CAN. 
m H, - — .1 — In a prosecution for an 
unlawful combine ail that need be 
proved to that there was a common 
design to do the things forbidden by 
statute reduced to a common under- 
taking to carry that intention into 
®“©ct.rr R * *• Famous Platers, 11932} 
o- R-a#7; 1D.L.R. 791 s at a a 0. 

m Hi. .} — There must be an 

undue lessening of oompetitlon, or an 
treasonable enhancement of price to 
oonattoute a violation of the Criminal 


Oode, s. 498. — Floyd v. Edmonton 
City Dairy, Ltd.,J1935] 1 D. L. R. 
754 ; [1934] 3 W. W. R. 326 ; 62 Can. 
C. C. 254. — CAN. 

n L .J — Mao Ewan v. 

Toronto General Trusts Oorpn. 
(Ont.) (1917). 54 S. C. R. 381; 28 
Can. Cnm. Oas. 387.- -CAN. 

•m. What amounts to " combine ” — 
Within Combine*. Investigation dot. 
1927.] — An organisation creating a 
monopoly ot the plumbing industry 
held to be a combine within the Act. — 
R. v. Singer, (1931J 3 D. L. R. 698 ; 
affd., 56 Can. CL C. 381.— CAN. 

sp. .) — To the detriment 

or against the interest of the public ** 
In Combines Investigation Act, R. S. C., 
1927, s. 2, Includes the words 4 * un- 
reasonably " Sc ** unduly " in Criminal 
Oode, s. 498 (c), (d ). — R. v. Alexander, 
Ltd, [1932] « D. L. R. 109; 47 
a cTc. 346.— OAH. 

«r. . ] — Once it to established 

that a combine or conspiracy exists, it 


to unnecessary, to warrant oonviotion 
for the formation ot a oombine. or 
of the agreement to conspire, to show 
accused's complicity in subsequent 
act* done by. or with the oon- 
nivance of, the body against members 
of which conspiracy or unlawful com- 
bine to charged : provided there to 
sufficient proof of tneir complicity In 
the original formation of the combine, 
or In the agreement charged a s con- 
spiracy. — Brlyea v. R„ Wkinraub 
v. R., [19321 8. C. R. 279 : 2 D. L. R. 
88 ; 57 O. C. C. 318.— CAN. 

»t. .] — r. v. Canadian 

Import Co., [1935} 3 D. L. R. 330.— 
CAN. 

sw. Copyright — Whether subject of 
combine.) — Since copyright is some- 
thing within the exclusive control of 
the owner, subject to the pro visions 
of the Copyright Act, it cannot form 
subject-matter of a oombine or con- 
spiracy. —U nderwriters' Survey 
Bureau, Ltd. v. Massie & Rbnwick, 
Ltd., [1937] 8. C, R. 16,— CAN. 


l 



Cases 116— 131a. , English and Empire Digest Supplement. 


Part IV.— Restraint of Trade by Custom, Bye-Law and 

Statute. 


115. To cross-ref. before this case add : — See, also , 
Firearms Act, 1934 (c. 10). 

117a. Dummy capable of adaptation.] — A person, 
who was not registered as a firearms dealer, 
sold a dummy revolver, which was similar 
in appearance to an ordinary revolver, but 
was fitted with a barrel & cartridge chambers 
only partially bored. There was a venthole 
in the barrel for the escape of gasses. It was 
incapable, as sold, of discharging a missile, 
but by drilling it could be converted into a 
weapon capable of killing a man at a distance 
of 5 feet. Informations were preferred under 
Firearms Act, 1920 (c. 43), s. 2 (1) against the 
seller, charging him with having, when not 
registered as a firearms dealer under that Act, 
sold a firearm, & against the wholesaler whQ 
had supplied it, for having aided & abetted 
the sale : — Held : the dummy was a firearm 
within Firearms Act, 1920 (c. 43), s. 12 (1), 
or alternatively all the parts other than the 
barrel were parts thereof within the same 
sub-sect. & the charges were well founded. — 
Cafferata v. Wilson, Helve v. Wilson, 


[1930] 3 All E. It. 149 ; 155 L. T. 510 ; 100 
J. P. 489 ; 53 T. L. R. 34 ; 80 Sol. Jo. 850 ; 
34 L. G. R. 540 ; 30 Cox, C. C. 475, D. C. 

117b. “ Ammunition ** — Blank ammunition.] — 

Defts., proprietors of a toy & fancy goods 
shop, sold a “ safety-pistol ” & fifty blank 
cartridges to A. , a boy twelve years of age. In 

g laying with the pistol A. fired it & injured 
is playmate, pltf. B., a boy about ten years 
of age. The cause of the accident was that 
the pistol became fouled: — Held: (1) the 
pistol & cartridges formed a dangerous com- 
bination in the hands of A., & defts., having 
chosen to sell these pistols <fc cartridges, could 
not be heard to say that they did not know 
that they might become dangerous in A.’s 
hands, <fc, therefore, they were liable to B. 
in damages ; (2 ) the cartridges were “ ammuni- 
tion” within Firearms Act, 1937, s. 19 (1). — 
Burfitt v. Kille (A. & E.), [1939] 2 K. B. 
743 ; [1939] 2 All E. R. 372 ; 108 L. J. K. B. 
669 ; 160 L. T. 481 ; 55 T. L. R. 645 ; 83 
Sol. Jo. 419 ; 37 L\ G. R. 394.. 


Part V. — Restraint of 

129. Add. Annotation : — Refd. Imperial Tobacco 
Co. (of Great Britain & Ireland), Ltd. v. 
Parslay (1935), 52 T. L. R. 01. 

181. Add. Annotations :■ — As to (1) Consd. Warner 
Brothers Pictures, Incorporated v. Nelson, 
[1937] 1 K. B. 209. As to (2) Apld. Wyatt r. 
Kreglinger & Femau (1933), 49 T. L. R. 
204. Refd. Wessex Dairies, Ltd. v. Smith, 
[1935] 2 K. B. 80. As to (5) Consd. Empire 


Trade by Agreement. 

Meat Co. v. Patrick, [1939] 2 All E. R. 85. 
As to (6) Consd. Express Dairy Co. v. Jackson 
(1929), 99 L. J. K. B. 181. Generally , Refd. 
Vincents of Reading v . Fogden (1932), 48 
T. L. R. 013. 

Grant of pension — Grantee not to 

enter specified trade.] — Pltf. had formerly 
been in the employment of defts. as manager 
of a department. He retired from their 


PART IV. SECT. 2, SUB-SECT. 1. 

• i. Sale of produce by share- 

holder without leave of company .] — 
AYLE8F0RD FRUTT & PRODUCE SHIP- 
PING Co. v. Nichols (1935), 5 F. L. J. 
(Can.) 131.— CAN. 

■p. Restraint by proclamation — Con- 
tents of proclamation.] — By Local 
Government Act, 1919 (N. S. W.), 
e. 309 (1), ” the Government may . . . 
(a) declare by proclamation any de- 
fined portion of an area to be a resi- 
dential district . . . : (c) prohibit the 
erection In such district of any building 
for use for the purposes of such trades 
... as may be described in the 
proclamation ; & (d) prohibit the use 
of any building In the district for any 
Buoh purposes ** : — Held : the word 
** described ** requires that every trade 
intended to be included In the pro- 
hibition is to be expressly named in 
the proclamation, or otherwise speci- 
fied : &, therefore, where a proclama- 
tion prohibited the use of any building 
In a residential district for the purposes 
of ** any trade,*' the prohibition was 
invalid as the trades intended to be 
included were not “ described.* * — 
Dyer t>. Luckett (1928), 41 C. L. R. 
44. — A US* 

•Q. Carrying on business — For pur- 
pose of trade license — Fruit packing.}— 
R. v . Lakeside Orchards, Ltd. 


(B. C.), [1929] 1 W. W. R. 870 ; 51 
Can. Crim. Cas. 182— CAN. 

■r. Produce Marketing Act , B. C . — 
Onus of proof .] — R. v Chuno Chuck 
(B. C.) (1930), 54 Can. C. C. 174 ; 43 
B. 0. R. 125 ; revsg ., 62 Can. Crim. Cas. 
292.— CAN. 

>t. Who is a manufacturer — 
" Printer .**1 — A printer held not en- 
titled to be licensed as a “ manu- 
facturer ’* under Companies, Trades & 
Business License Bye-Law of the 
City of Vancouver. — Jones v. Suther- 
land, [19301 1 W. W. R. 630; 2 

D. L. R. 762 ; 53 Can. C. C. 349 : 42 
B. O. R. 321 ; affd., sub nom. R. v . 
Sutherland, [1930] 4 D. L. R. 183 ; 
2 W. W. R. 244 ; 54 Can. C. C. 313 ; 
42 B. 0. R. 367.— CAN. 

sw. Renewal of licence — Waterside 
worker.]— An application for renewal 
of a licence to a waterside worker, 
under Transport Workers Acta, 1928- 
1929, was refused by the licensing 
officer to whom It was made, on the 
ground that appct. was not a member 
of the Waterside Workers’ Federation 
of Australia, 8c was not a returned 
soldier or sailor. On the return of an 
order nisi for a writ of mandamus, 
directed to the licensing officer to renew 
the Itoenoe, the order was made 
absolute. — R. v. Mahony, Ex p. John- 
son, (198 11 Argus L. R. 377 ; 5 A. L. J. 
286.— AUS. 


sb. Industrial Standards Acts — 
“ Employer.”] — A person running his 
own shop alone is an " employer ** 
within Industrial Standards Act, 
R. 8. O., 1927. — Re R. v. Burdick, 
[1938] 1 D. L. R. 796.— CAN. 

sd. .) — A person may be 

both an employer & employee, within 
the meaning of Industrial Standards 
Act, 1937, in respect to the same 
industry & place of business. — R. v. 
Turner, ri938] 1 W. W. R. 494 ; 7 
F. L. J. (Can.) 278.— CAN. 

se. .] — A person engaging 

in a trade alone Is both employer & 
employee under Industrial Standards 
Act. — R. v. Burdick, [1938] 2 D. L. R. 
756 ; 70 C. O. 0. 402.— CAN. 


PART IV. SECT. 2, SUB-SECT. 4. 

•g. Restaurant — Necessity for licence 
— Restaurant Act , R. S. A., 1922 — 
Whether Indian “ stampede ** an 
“ agricultural fair exhibition.”] — R. 
t>. Gullbero, [1933] 3 W. W. R. 839 ; 
62 a a o. 281.— CAN. 

si. Junk dealer — Licence — Discretion 
of Board of Police Commissioners .] — 
The summary refusal of the Board of 
Police Comrs. to grant a Junk dealer’s 
licence cannot be interfered with, as the 
Board has a discretionary power in the 
matter. — Re Selverbero, (1937] 3 
P, L. R. 509 ; O. R. 528.— CAN. 




VoL XLDl — Trade and Trade Unions. Cases 181a — 146b, 


employment in 1028. On his retirement 
defte. wrote that they had decided to grant 
him a pension of £200 per annum . They 
added that he was to be at liberty to under- 
take any other employment, or enter into 
any business on his own account, “ except 
in the wool trade, & the only other stipula- 
tion we attach to the continuance of this 
pension is that you do nothing at any time 
to our detriment (fair business competition 
excepted).” In a further letter defts. stated 
that pltf. would receive full salary for three 
months. Pltf. accordingly received his full 
salary for three months, & thereafter he 
received from defts. a pension or remunera- 
tion at the rate of £200 per annum by monthly 
instalments of £10 13s. 4d. down to 1932, 
when it was discontinued. In an action for 
damages for repudiation of the alleged agree- 
ment to pay the pension : — Held : per 
Scrutton, L.J., the letters did not con- 
stitute a contract ; per Curiam , assuming 
that the correspondence did create a con- 
tractual obligation, the contract was con- 
trary to public policy as being in restraint 
of trade. — Wyatt v. Kreglinger & Fer- 
NAU, [1933] 1 K. B. 793 ; 102 L. J. K. B. 
325 ; 148 L. T. 521 ; 49 T. L. R. 264, C. A. 

Annotation: — Distd. Re Prudential Assurance Co.'s Trust 
Deed, Home v. Prudential Assurance Co., [1934] Ch. 338. 

131b . Grantee not to enter Into 

competition with grantor.] — The pension 
scheme of an insurance co. provided that 
the pension should cease if the pensioner 
should engage in any business in com- 
petition with that of the co. ; — Held : whether 
this provision was, or was not, invalid as 
being in restraint of trade, its introduction 
into the scheme did not invalidate the 
scheme as a whole. — Re Prudential Assur- 
ance Co.'s Trust Deed, Horne v. Pru- 
dential Assurance Co., Ltd., [1934] Ch. 
338 ; 103 L. J. Ch. 179 ; 150 L. T. 474 ; 49 
T. L. R. 558 ; 77 Sol. Jo. 557. 

133a. Restraint operative during contract.] — Re- 
strictions placed upon an employee under a 
contract of service to take effect during the 
contract are not in general against public 
policy. — Gaumont-British Picture Corpn., 
1/td. v . Alexander, [1936] 2 All E. R. 1686 ; 
80 Sol. Jo. 816. 

Annotation : — Gonad* Warner Brothers Pictures, Incor- 
porated u. Nelson, [19371 1 K. B. 209. 

134a. Agreement entered into at termination of 
employment.] — Deft., being a director & 
manager of pltf. co., who carried on business 
as garage proprietors & motor-car dealers, 
entered into a written agreement with the co. 
in consideration of a cash payment to resign 
both positions, covenanting also not to carry 
on or assist in carrying on a similar business 
within a certain radius for a period of five 
years. The agreement further provided that 
he should transfer his shareholding in the co. 
to another director for £250, & this sum was 
paid to him by a cheque drawn on the co. s 
account : — Held : (1) assu min g the agree- 

ment to be one between employer <fc employee, 
the restrictive covenant was not rendered 
invalid as being contrary to public policy by 


reason of the fact that it was entered into 
on the termination of the employment 
instead of at the beginning ; (2) if the pay- 
ment for the shares by the co.’s cheque was 
such as to contravene sect. 46 (1) of Cos. 
Act, 1929, & to render the co. liable to a fine 
under sub-sect. (3), which was not proved, 
the agreement was not thereby rendered 
invalid. — Spink (Bournemouth), Ltd. v . 
Spink, [1936] Ch. 644 ; [1936] 1 All E. R. 
697 ; 105 L. J. Ch. 165 ; 156 L. T. 18 ; 62 
T. L. R. 366 ; 80 Sol. Jo. 226. 

139. Add. Annotation* As to (5) Apld. Wyatt 
v. Kreglinger & Femau (1933), 49 T. L. R. 
264. Consd. Empire Meat Co. v. Patrick, 
[1930 | 2 All E. R. 85. Refd. Gilford Motor 
Co. v. Horne (1933), 102 L. J. Ch. 212. 

143. Add. Annotations : — As to (3) Oonsd. Express 
Dairy Co. v . Jackson (1929), 99 L. J. K. B. 
181. Generally , Refd. Gilford Motor Co. v. 
Horne (1933), 102 L. J. Ch. 212 ; Pollow v. 
Jvey (1933), 49 T. L. R. 422 ; Empire Meat 
Co. v. Patrick, [1030! 2 All E. R. 85. 

146a. .] — The managing director of a co. 

entered into an agreement by which it was 
provided that he “ shall not at any time 
while he shall hold the office of a managing 
director or afterwards solicit, interfere with 
or endeavour to entice away from the co. 
any person, firm or co. who at any time 
during or at the date of the determination 
of the employment of the managing director 
were customers of or in the habit of dealing 
with the co. & also will not at any time 
within five years from the determination of 
this agreement, either solely or jointly with 
or as agent for any other person, firm or 
co., he engaged, directly or indirectly, in 
any business similar to that of the co. within 
a radius of three miles from any premises 
wherein the business of the co. shall for the 
time being be carried on ” : — Held : the 
covenant, though prima facie in restraint of 
trade, was definite in date, contained no 
ambiguity, & was reasonably necessary for 
the protection of the co.’s trade. It was 
intended to deal with persons who, during 
the employment, were on the books of the 
co., & of whom the covenantor would have 
full knowledge ; nor were the words “ cus- 
tomers of or in the habit of dealing with 
the co.” too vague to be capable of being 
defined. The covenantor was not in a sub- 
ordinate position, but in one of responsi- 
bility, in which he would be likely to obtain 
full knowledge of the co.’s business. The 
covenant must therefore be enforced. — Gix." 
ford Motor Co. v. Horne, [1933] Ch. 935 ; 
102 L. J. Ch. 212 ; 149 L. T. 241, C. A. 

14>6b. .] — Where an employee makes an 

invention or discovery in the course of his 
employment & in doing that which he was 
engaged & instructed to do, during the time 
of his employment, & during working hours, 
& using the materials of his employers, 
there is an implied term in his contract of 
service that such invention or discovery 
becomes the property of bis employers, & 
such an implied term is not excluded by the 
fact that the express terms of the contract 
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McKenzie (1926), 89 W. A. L. 11. 
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relating to inventions Sc other matters ore 
unreasonable & unenforceable. In such cir- 
cumstances, where the employee has made an 
invention or discovery in the course of his 
work, the employee becomes a trustee of that 
discovery or invention for his employers, & 
he remains such a trustee after he has left 
their employment, & he is bound to give the 
benefit of any such discovery or invention to 
his employers. — T riplex Safety Glass Oo. 
v. SOORAH, [1938] Oh. 211 ; [1937] 4 All E. R. 
693 ; 107 L. J. Oh. 91 j 167 L. T. 670 ; 64 
T. L. R. 90 | 81 Sol. Jo. 982 ; 66 R. P. a 
21. 

147. Add. Annotation : — Consd. Wyatt v. Kreg- 
linger A Feraau (1033), 49 T. L. R. 264. 

164. Add. Annotations : — As to (1) Consd. Empire 
Meat Co. v. Patrick, [1039] 2 All E. R. 86. 
Held. Express Dairy Oo. v. Jackson (1929), 99 
L. J. K. B. 181 ; Wyatt v . Kreglinger & 
Femau, [1933] 1 K. B. 793. As to ( 4) Refd. 
Fellow v. Ivey (1933), 49 T. L. R. 422. 
Generally , Refd. Worsley & Oo. v. Cooper, 
[1039] 1 All E. R. 290. 

168. Add. Annotation: — As to (1) Refd. Pellow 
• v. Ivey (1933), 40 T. L. R. 422. 

184. Add. Annotation : — As to (1) Consd. Express 
, Dairy Co. v . Jackson (1929), 99 L. J. K. B. 
181. 

186. Add. Annotation : — As to \ 1 ) Refd. Gaumont- 
British Picture Corpn., Ltd. v. Alexander, 
[1936] 2 AH E. R. 1680. 

229. Add. Annotation : — Refd. Foley v. Claasique 
Coaches, Ltd., [1934] 2 K. B. 1. 

284. Add. Annotation : — Generally , Refd. Vincente 
of Reading v. Fogden (1932), 48 T. L. R. 613. 

276. Add. Annotations : — Consd. Dickson v. Jones, 
[1939] 3 All E, R. 182 ; Empire Meat Co. v. 
Patrick, [1939] 1 All E. R. 006. 

297. Add. Annotation: — As to (1) Refd. Warner 
Brothers Pictures, Incorporated v. Nelson, 
[1937] 1 K. B. 209. 

805. Add. Annotation : — Refd. Warner Brothers 
Pictures, Incorporated v. Nelson, [1937] 1 
K. B. 209. 

809. Add. Annotation : — Refd. Vancouver Malt & 
Sake Brewing Co. v. Vancouver Breweries, 
Ltd., [1934] A. O. 181. 

328. Add. Annotation: — Refd. Re Brownie Wire- 
less Oo. of Great Britain (1929), 45 T. L. R. 
684. 

377, Add. Annotation : — As to (3) Consd. Imperial 
Tobacco Co. (of Great Britain Sc Ireland), 
Ltd. v. Parsiay, [1936] 2 All E. R. 515. 

894. Add. Annotation: — As to (1) Consd. Express 
Dairy Co. v. Jackson (1029), 99 L. J. K. B. 
181. 


898. Add* Annotation : — Refd. Express Dairy Co. 
v. Jackson (1929), 99 L. J. K. B. 181. 

899. Add. Annotation : — As to (1) Refd. Express 
Dairy Co. v. Jackson (1929), 09 L. J. K. B. 
181. « 

406. Add. Annotation: — As to (1) Refd. Express 
Dairy Co. v. Jackson (1929), 99 L. J, K. B. ' 
181. 

485. Add. Annotation : — Refd. Express Dairy Co. 
v. Jackson (1929), 99 L. J. K. B. 181. 

488* Add. Annotations : — As to (8) Dbtd. Express 
Dairy Co. v. Jackson (1929), 99 L. J. K. B. 
181. As to (4) Consd. Gilford Motor Co. v. 
Home (1933), 102 L. J. Ch. 212. 

467a. “ Within ten miles from X.” — Construed as 
within ten miles from the borough boundary 
of X.] — Cattle v. Thorpe, [1900] W. N. 83. 

470. Add. Annotation : — Refd. Express Dairy Co. 
v . Jackson (1029), 99 L. J. K. B. 181. 

477. Add. Annotation : — Refd. Express Dairy Oo. 
v. Jackson (1929), 99 L. J. K. B. 181. 

480. Add. Annotations : — Refd. Vinoents of Read- 
ing v. Fogden (1932), 48 T. L. R. 013 ; Empire 
Meat Co. v. Patrick, [1939] 2AUE. R. 85. 

488. Add. Annotation : — Refd. Express Dairy Co. 
v. Jackson (1929), 99 L. J. K. B. 181. 

489. Add. Annotation .-—Consd. Express Dairy 
Co. v. Jackson (1929), 99 L. J. K. B. 181. 

491. Add. Annotation : — Refd. Express Dairy Co. 
v. Jackson (1929), 99 L. J. K. B. 181. 

498. Add. Annotation : — Refd. Gilford Motor Co. 
v. Home, [1933] Oh. 935. 

497. Add. Annotations : — As to ( 1) & (2) Consd. 
Express Dairy Co. v. Jackson (1929), 99 
L. J. K. B. 181. As to (1) Refd. Empire 
Meat Co. v. Patrick, [1939] 1 All E. R. 000. 

498a. Clause against soliciting or canvassing 
customers — Contract with infant.] — Deft., 
while still an infant, entered into an agree- 
ment of service with C., a dairyman, as a 
milk roundsman. C. sold his business to 
pltfs., including the benefits of contracts of 
service with his employees. After a short 
time deft, left the service of pltfs. Sc served 
another dairyman, in the conduct of whose 
business he solicited Sc served the customers 
of pltfs. When deft, entered the service of 
C. he entered into an agreement of service 
with C. This agreement contained a restric- 
tive clause with regard to serving soliciting 
or canvassing customers of the employer, Sc 
it was admitted that if the agreement with 
0. was binding on deft., it was also binding 
on him with pltfe. Pltfs. claimed an in- 
junction Sc damages for acts committed by 
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384 i. Kichi to benefit of agreement — 
Qtneral rule .} — The benefit of a 
©©Tenant In restraint of trade passes 
without specific mention to the trans- 
feree of the business of the covenantee. 
—Falia v. Bloch, [1981) 1W.W.E. 
98. — CAN. 

PART V. SECT. 0, SUB-SECT. 1. 

sp. Row far contract severable .] — An 
agreement for service of eighteen 
months as a salesman contained the 
following clause In restraint of trade : 

" 8. Except in the event of the deter- 
mination of this agreement of effluxion 
of time Sc the employer or Universal 


Business Directories, Ltd. being un- 
willing to oontinue or renew the 
employment upon the same terms & 
conditions, mvtatis mutandis, as are 
herein contained the employee shall 
not within a period of ten years from 
the time of his ceasing to be employed 
by the employer or Universal Business 
Directories, Ltd. Sc at any place in New 
Zealand or Australia Sc either alone or 
conjointly with or as agent for or on 
behalf of any other oo. ton or person 
Sc whether directly or indirectly be 
employed engaged oonoemed or 
interested in any business similar to 
the ‘ Universal Business Directory * or 
to any other business carried on or 
which may hereafter during the term 

A 


of this agreement be carried on by the 
employer or Universal Business Direc- 
tories, Ltd. * : — Held : the only legiti- 
mate purpose of a restraint danse in 
such a case was the protection of a 
trade connection, but the attempted 
extension of the restriction to all 
New Zealand was neither necessary 
nor reasonable, 0c the danse, as its 
contents could not be reduced to 
limits that were reasonably necessary 
without rewriting it, was not severable 
but was In its entirety, although it 
would have been reasonable for the 
employer to have subjected the em- 
ployee to some restraint. — Baldwin 
«. McIvkr, L. B. 365 ; 13 
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deft. which were alleged to be in breach of 
the agreement i—Held: the restrictive words 
were too wide & indefinite to be enforceable, 
especially in the case of a contract with an 
infant. The word “ customers ” alone was 
used in so expanded a sense that that by 
itself was sufficient to render the restrictive 
clause inoperative. — Express Dairy Co. v, 
Jackson (1029), 99 L. J. K. B. 181 ; 142 
L. T. 231 ; 46 T. L. R. 147. 

511. Add. Annotation: — Retd. Huntoon Co. v. 
Kolynos (Incorporated), [1930] 1 Ch. 628. 

512. Add. Annotation : — Retd. United Indigo 
Chemical Co. v. Robinson (1931), 49 R. P. C. 
178. 

549. Add. Annotation : — Consd. Gilford Motor Co. 
v. Home, [1933] Ch. 936. 

560. Add . Annotation — Consd. Warner Brothers 
Pictures, Incorporated v. Nelson, [1937] 1 
1 K. B. 209. 

564. Add. Annotation ; — Refd. Warner Brothers 
Pictures, Incorporated v. Nelson, [1937] 
1 K. B. 209. 

568. Add. Annotation : — Consd. Imperial Tobacco 
Co. (of Great Britain & Ireland), Ltd. v. 
Parslay (1936), 62 T. L. R. 61. 

578. Add. Annotation : — Refd. Draper v. Hubert 
H. P. Trist & Tristbestos Brake Linings, 
Ltd. (1936), 63 R. P. C. 66. 


584. Add the following para. : — 

Held : the covenant was not too wide, & 
an interim injunction should be granted. 

591a. Fifteen miles — Fifteen years.] — Deft. 

carried on business as an accountant in Leek, 
Staffordshire, having some 60 or 70 clients. 
He was not a qualified accountant &, desiring 
to be associated with a firm of accountants, 
the partners in which had professional 
qualifications, he sold his business to pltfs., 
a firm practising in the Potteries. Forty 
ounds was paid for the goodwill of deft.’s 
usiness. Deft, was to act as manager of 
pltfs.’ branch in Leek, being deft.’s business 
which pltfs. had purchased. The agreement 
for sale contained a covenant by deft, that 
he would not carry on or be concerned in the 
business of an accountant within 16 miles 
from Leek town hall for a period of 16 years 
from the operation of the agreement. This 
area included Macclesfield & Buxton. In 
an action to restrain deft, from setting up in 
business as an accountant in Leek alter he 
had ceased to be in pltfs.’ employment : — 
Held : in the circumstances, the covenant 
was too wide for the adequate protection of 
pltfs. as purchasers of deft.’s business, & the 
covenant was, therefore, unenforceable. — 
Bates & Co. v. Dale, [1937] 3 All E. R. 660 ; 
81 Sol. Jo. 648. 

597. After this case add : — 

Use of Initials “A A. I.”]— 

See Auction, No. 16a, ante. 


PART V. SECT. 7. 

n i. .) — A covenant in a 

two year employment not to engage 
in the same business fcr two years if 
dismissed, cannot be enforced after 
the termination of the contract. — Nbw 
York Window Cleaning Co. v. 
Bilyz, [1036] 2 D. L. R. 668.— CAN. 

n il. Whether extinguished by 

withdrawal from service.) — Under a 
contract covering a certain period 
between a travelling salesman & hie 
employer, the pltf.. (the salesman, 
weed to give his whole time to bis 
employer’s service, A that he would 
not sell or offer for sale any goods 
other than those of the employer. The 
contract olaced no restriction on him 
after the date of the expiry of the con- 
tract, nor did it expressly restrict him 
from selling other goods If before that 
date he should be discharged for cause 
under a clause stipulating a cause for 
his discharge. The salesman, after 
working under the oontrant, left the 
service Sc entered that of a concern 
selling competing goods ; & his with- 
drawal was accepted by the pltf. as a 
breach of contract : — Held : the restric- 
tion was not intended to govern the 
salesman after termination of the con- 
tract by breach, & that, if so intended, 
it was so wide. It general as to be un- 
reasonable It unenforceable. — G kr- 
laoh-Barklow Oo. v. MaoPkekson, 
[1028] dWTw. R. 160.-— CAM. 

PART V. SECT. 8, SUB-SECT. 

A. (b). 

588 iv. .J— Pltf. Sc deft. Z. had 

been partners m the restaurant busi- 
ness. Z. sold out his interest therein 
to pltf. & covenanted with him that 
he, Z-, would not during the next 
three yearn M carry on or engage In, 
either director or indirectly . ItWfEether 
as a principal, agent, director of a oo., 
servant or otherwise, or take part In 
m bustoew of n restaurant or oaf© or 
store the city of "Victoria, 
D «tt. P. opened a combined oafe Sc 
heady shop Sc employed Z. to manage 


the latter. Pltf. sued Z . for damages 
for breach of the covenant & for an 
injunction to restrain further breaches 
& also claimed damages from Z.’s wife 
& P. for inducing Z. to commit such 
breach & from all the three defta. on 
the ground that they had wrongfully 
conspired to Injure his business ; — 
Held : the appeal should be allowed, 
the injunction prayed for granted & 
damages awarded against the three 
defts. — Lrrik v. Zaferis (B. C.), 

[1920] 3 W. W. R. 422 ; [1930] 1 D. L. 
R. 684; 41 B. C. R. 626.— CAN. 

839 U. .J — An agreement by the 

vendor of a restaurant business that 
she would u neither directly or in- 
directly have any Interest or share or 
part In any other restaurant or similar 

6 lace " for five years in the town of 
t., held not to have been broken by 
the fact that the vendor became a paid 
cook for P,, a restaurant proprietor 
who at the time of said sale was era- 


G loyed by the vendor os a cook, & also 
rat said P. money, without obtaining 
therefor any right or interest in the 
restaurant, to be applied by P. In pay- 
ment of the amount owing on P.'s 
purchase of the building in which she 
was carrying on said business. — Fong 
v. Boehler (Bask.), [1920 ] 4 D. L. R, 
829 ; 3 W. W. R. 273. — CAN. 

689 iil. . J — An agreement for sale 

by deft. & another of their business 
to pltf. co. contained a covenant by 
deft, that for a period of years, within 
a specified radius of Wellington, deft, 
would not “ be engaged or beneficially 
interested in or in any way connected 
with . . . any trade or business similar 
to that hereby agreed to be sold. " On 
proceedings against deft, for an injunc- 
tion to compel observance of the 
covenant : — Held : the wording of the 
covenant was wide enough to cover 
deft. *s employment as a servant in a 
smRar business. — Simmonds Sc Os- 
born*. Ltd. v. Bigham, [1981 J 
N. Z L. R. 502. — N.Z. 

550 lv. .J— On the sale of a 

garage business the vendor oovenanted 


“ not to enter Into tlie garage business ” 
within a radius of one mile from the 
garage sold. The vendor became an 
employee of a garage within said area ; 
but there was no evidence that the 
employment, was not a genuine one 
& concealed an interest in the busi- 
ness : — Held : the covenant had not 
been broken. — Morrison v. MoTurk, 
[1931] 3 W, W. R. 765 ; 45 B. C. R. 
28.-— CAN. 


t (p. 52). varied [1028] 1 D. 
1009 ; 61 O. L. R. 568.— CAN. 


L. R. 


PART V. SECT. 8, SUB-SECT. 1.— 

A. (o). 

648 I. Covenant by wife — Trade 
carried on by husband — Occasional 
assistance to husband .) — Where a 
married woman on selling a business 
covenants that she will noi for a oertain 
period set up a competing business In 
the same town; either personally or 
through an agent, the fact that on her 
husband establishing snob a business 
she renders occasional voluntary un* 
remunerated services in assisting her 
husband in carrying on tbe business 
does not constitute a breach of the 
oovenant, if the business is In reality 
his own & not hers. — Lodge v. Ander- 
son. [10301 3 W. W. R. 359 ; 4 D. L. R, 
1046.— CAN. 

PART V. SECT. 8, BUB-SECT. 2. — A, 

sa. Correction of judgment — Juris- 
diction of court .) — Warren Tea Co., 
Ltd. v. Reinglass, [1928] S. R. 0. 29. 
— AU8. 


PART V. SECT. 9, SUB-SECT. 8. 

•d. Validity or reasonableness of 
restraint — Agreement not to " operate ** 
within district — Five years,}— -A oove- 
nant by a vendor of a bturiams not to 
“ operate " as a land agent wtttrin the 
municipality of Thebarton for five 
years la not unreasonable. — Lawrence 
r. Llotd, [1930] 8. A. S. R. 104.— AUS. 
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611a. .] — Applts. held a Dominion 

brewer’s licence, renewable each year, in 
respect of their premises in Vancouver City, 
but had never brewed any liquor other than 
sake, a Japanese liquor made from rice. 
Under a similar licence resps. carried on a 
brewing business in Vancouver City, but 
brewed beer only. There were no other 
brewers operating in the City, but there were 
a few others elsewhere in the Province. By 
an agreement made in 1927 applts. purported 
to sell & assijp. to resps. for $15,000 all the 
goodwill of their brewer’s licence or any renewal 
thereof (except so far as related to the manu- 
facture of sake), & to covenant that for fifteen 
years they would not engage in the trade or 
business of manufacturing or selling beer, 
also that if they should sell tbeir licence the 
sale should be made subject to the foregoing 
conditions : — Held : the agreement was an 
unenforceable agreement in restraint of trade, 
because in reality it was a bare covenant 
against competition, also because it was un-’ 
reasonable between the parties, as the’ 
restriction was unlimited in area. — Van 4 
couver Malt & Sake Brewing Co., Ltd. v. 
Vancouver Breweries, Ltd., [19341 A. C. 
181 ; 103 L. J. P. C. 58 ; 160 L. T. 503 ; 50 
' T. L. R. 253 ; 78 Sol. Jo. 173, P. C. 

615a. Radius agreement ] — Resps. were the 

owners of a butcher’s business carried on at a 
shop in Cambridge. They had other shops 
but that fact was not material to the present 
case. There were some 200 cash customers & 
131 credit customers of the shop, <fc applt. 
was the manager, working in the shop & 
interviewing the customers. It was not 


clearly proved from what district all the cash 
customers came, but it was found that the 
vast majority of the trade was done within 
a mile of the shop. In 1928 applt. entered 
into a covenant with resps. that, upon the 
determination of the service agreement then 
entered into, he would not enter into or carry 
on or in any way assist or be concerned in 
the carrying on either directly or indirectly 
of the business of a butcher or meat seller, 
either dn his own behalf or on behalf of any 
other person or persons, corpn. or co., nor 
would he enter into the employ of any person 
or persons, corpn. or co. carrying on or con- 
cerned in carrying on such business or any 
similar business within a distance of 5 miles 
from the shop in question. In Oct. 1938, 
applt. left the employ of resps. & shortly 
afterwards opened a butcher’s shop a few 
doors away from that of resps. : — Held : 

( 1 ) the area of the trade was so circumscribed 
that the radius of 5 miles was unnecessarily 
wide, & the covenant was unenforceable ; 

(2) in respect of the restrictions imposed on 

service, the agreement was somewhat widely 
drawn, but was not necessarily bad on that 
ground ; (3) this was a case in which an 

area agreement was necessary. — Empire 
Meat Co., Ltd. v. Patrick, [1939] 2 All E. R. 
85, C. A. 

634. Add. Annotation : — Refd. Express Dairy Co. 
v. Jackson (1929), 99 L. J. K. B. 181. 

641. Add. Annotation: — As to (1) Consd. Gilford 
Motor Co. v. Horne (1933), 102 L. J. Ch. 212. 

644. Add. Annotation : — Dbtd. Wyatt v. Kreg- 
linger & Femau, [1933] 1 K. B. 793. 


PART V. SECT. 9, SUB-SECT. B. 

h t. One year — Five miles .] — 

Held : the restraint in respect of the 
period of one year from the termination 
of W.*s employment was not un- 
reasonable ; but the area within a 
6 miles radius was wider than was 
reasonable, & waa void. — M arquktt 
v. Walsh (1929), 29 S. R. N. S. W. 
298 ; 46 N. S. W. W. N. 71.— AUS. 

sx. Broadcasting producer .] — P. en- 
tered into an agreement with T. 
whereby T. agreed to employ P. as a 
broadcasting “Producer” 8c P., inter 
alia, agreed that ho would not, at any 
time, divulge any of the affairs or 
secrets of T., & that he would not, 
during: the continuance of his employ- 
ment, be engaged, . concerned or 
interested in any other Broadcasting 
Station within the State of New South 
Woles. T. had instituted an action 
against P. for damages for broach of 
contract & had obtained an ex parte 
interim injunction until Jan. 30, 1936. 
Upon an application to ronow or 
obtain a fresh injunction evidence was 
produced by T. that P. had entered into 
an agreement to be employed by a 
rival oo. on the termination of his 
present employment &, in tho mean- 
time, was soliciting advertising con- 
tracts for & on behalf of another 
Broadcasting Station carrying on 
business within New South Wales : — 
Held: thero was Borne evideuce of a 
breach of contract & the injunction 
should be continued until the termina- 
tion of the contract or until the con- 
clusion of tho action, whichever should 
first happen. — Theosophical Broad- 
casting Station. Ltd. v. Parks (1936), 
53 N. S. W. W. N. 32. — AUS. 


PART V. SECT. 9, SUB-SECT. 8. 
a i. Covenant for himself or any 
member of his family — Severability. > — 


The contract for the sale of a butchery 
business contained this clause : “ Tho 
vendor will undertake for himself or 
any member of his family not to 
commence the same business or a 
similar business within a radius of 
four miles of the present place of busi- 
ness or to be interested directly or 
indirectly as master or servant or 
otherwise in any such business within 
such radius.” The vendor (deft.) 8c 
his son were employed by a rival 
butcher within the prohibited radius 
as servants at a weekly wage, neither 
having any flnanoial or proprietary 
interest in the rival business. On 
application for injunction to restrain 
dert. from employment by the rived 
firm : — Held : (1 ) the vendor could 

not contract on behalf of his family, &, 
as the phrase “ or any member of his 
family ” was a separate 8c distinct 
covenant from bis own undertaking, It 
could be severed from the rest of the 
clause ; (2) the vendor had committed 
a breach of the oovenant ; (3) the 
restriction as to distance was reason- 
able. — Bridges v. Carson, [1934] 
N. Z. L. R. 158.— N.Z. 

PART V. SECT. 9, SUB-SECT. 10. 

r I. Five years — Twenty-five 

miles,] — Applt., after being in the 
employment of roep. co, for about 
eleven months in its retail drug 
business in Flln Flon, signed a bond 
under seal in the sum of $5,000 which, 
after reciting that reap. co. had agreed 
to take him into its employment as a 
druggist, stated the condition of the 
bond was that if he should leave or be 
dismissed from reep.’s services he would 
not set himself up in like business or 
work for anyone else within 25 miles 
from Flln Flon within a period of five 
years after such leaving or dismissal. 
Applt. understood that his refusal to 
execute the oovenant would lead to an 

6 


early termination of his employment. 
About four years later reap. oo. 
terminated the employment by giving 
applt. one month's notice, & soon after 
his dismissal, applt. entered service 
with another drug co. which had opened 
a drug store immediately adjoining 
resp.’s store : — Held : there was in this 
case legal consideration for the bond ; 
but, under the circumstances of this 
case, the bond was unreasonable & 
unenforceable. — Maguire v. North- 
land Drug Co., Ltd., [19351 S. C. R. 
412; 3 D.L. R.521.— CAN. 


PART V. SECT. 9, SUB-SECT. 13. 

m I. Five years — Twenty miles,] 

— When a contract in restraint of trade 
is severable as to the areas covered 
thereby it may be recoverable & valid 
as to one part of the total area & 
unreasonable 8c Invalid as to the 
remainder. Pltf., a physioian practis- 
ing in Nanaimo, who contracted to give 
professional service to certain miners 
there, engaged delt. to assist him in 
that work under an agreement which 
provided that on its termination deft, 
would not, for five years. practise in 
the city of Nanaimo or within a radius 
of 20 miles thereof. The agreement 
having been terminated, deft, com- 
menced practice at Ladysmith, 16 
miles from Nanaimo : — Held : that the 
testrlotion was valid as to the city 
of Nanaimo 8c invalid as to the area 
outside of it. — Hall v. More, (1928) 
1 D. L. R. 1028 : [1928] 1 W. W. R. 400 ; 
39 B. O. R. 346.— CAN. 


PART V. SECT. 9, BUB-SECT. 17. 

697 I. Validity or reasonableness of 
covenant — Covenant not to solicit em- 
ployer’s customers — For six months .] — 
Held : the oovenant waa not un- 
reasonable. — O ootr v . Sproule (1929), 
29 S. R. N. S. W. 578 ; 46 N. & W. 
W. N. 180.— AUS. 
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752. Add . Annotation : — Aa to ( 1) Retd. Express 
Dairy Co. v. Jackson (1929), 99 L. J. K. B. 


705. Add . Annotation: — Refd. Papadopoulos v. 
Papadopoulos (1929), 46 T. L. R. 44. 

726a. Covenant not to practise within 

fifteen miles— Time unlimited.]— Pltf., a solr. 
of over thirty years* standing, who had 
acquired his practice in 1913, the business 
having originally been commenced in 1857, 
took deft, into his employment as junior 
clerk in 1921. Deft., who was then fifteen 
years of age, gradually increased the scope 
of his duties, &, except for a short period of 
illness at the end of 1933 & the beginning of 
1934, was employed by pltf. continuously 
until he left in July, 1937. On Apr. 10, 1934, 
pltf. agreed that deft, should be articled to 
him, & by articles of that date it was agreed 
that deft, would not “ at any time hereafter 
practise as a solr. within a radius of 15 miles 
from the Town Hall, Hanley, aforesaid, or 
solicit any client of the solr. ...” Towards 
the end of his employment with pltf., deft, 
had become chief conveyancing clerk & 
interviewed clients himself. Shortly after 
leaving pltf.’s employment, deft, commenced 
practice on his own account at a short dis- 
tance from pltf.’s office : — Held : the com- 
bination of a restriction over an area so great 
as a radius of 15 miles & one extending to 
the whole life of deft, was, in the circum- 
stances, wider than was necessary for the 
protection of pltf., & was therefore unen- 
forceable as being in undue restraint of 
trade. — Dickson v . Jones, [1939] 3 All E. It. 
182. 


757. Add. Annotation : — Consd. Warner Brothers 
Pictures, Incorporated v. Nelson, f 19371 1 
K. B. 209. 

774a. Hairdresser & tobacconist — Validity of re- 
straint — Agreement not to carry on business 
within borough — No restriction as to time.] — 
The tenancy of certain premises at B. on 
which the business of a hairdresser & tobac- 
conist was carried on was, in 1913, sold 
together with the goodwill of the business, 
& it was provided in the agreement for sale 
that the vendor should not carry on or con- 
duct or be directly or indirectly concerned, 
interested, or employed in any capacity in 
the business of a hairdiosser or tobacconist 
or either of them within the borough of B. 
An action was begun against the vendor by 
the purchasers for an injunction restraining 
him from carrying on the business of a hair- 
dresser & tobacconist within the borough of 
B., which they alleged that he had begun 
to carry on in 1932 in broach of the agree- 
ment entered into by him in 1913 : — Held : 
the agreement afforded to the purchasers 
more than adequate protection, & the action 
failed. — Pellow v. Ivey (1933), 49 T. L. R. 
422. 

791a. Fifteen miles — Three years.] — 

Pltf s., who were motor* car dealers, employed 
deft, as a salesman under an agreement 
which provided that from its termination 


699 i. Construction of covenant 
" carrying on business.” Y~ -Deft., who 
had been carrying on the business of 
Belling Sc delivering milk to retail 
customers In the town of W., Bold his 
business & the goodwill thereof to 

S ltf. under an agreement which 
escribed the business as “ dairy 
business ” & In which deft, covenanted 
that he would not during five years 
from that date 44 either by himself or 
his agent carry on business of selling 
or delivering milk within the town of 
W.” Deft, thereafter made daily 
sales of milk to one X., a retail milk 
vendor in W. The sales were made 
on the deft. *s premises In W., delivery 
of the milk to X. was taken there. & 
X. used it to augment the supplies 
distributed by him to his customers in 
the same town : — Held : aaid sales to 
X. constituted a breaoh of the covenant 
Sc pltf. was given damages & an 
injunction. — S nell v. Mjettienen, 
[19311 2 W. W. R. 209.— CAN. 


PART V. SECT. 9, SUB-SECT. 25. 


b (p. 72) I. .] — Deft, had carried 

on In Melbourne for some years a shoe- 
manufacturing business under a Arm- 
name of which his own name formed 


part. By a clause in an agreement for 
the sale of the business Sc goodwill deft., 
as one of the vendors, undertook not 
to carry on or be engaged or concerned 
or Interested In, or permit his name to 
be used In connection with any similar 
business within one hundred miles : — 
Held: the clause was not wider than 
was necessary to protect the goodwill, 
& was enforceable. — T. W. Cronin Shoe 
Pty., Ltd. v. Cronin h929), V. L. R. 
244 ; [1929] Argus L. R. 213.— AUS. 


n (p. 74) I. Salesman — Twelve 

months — Within City of Toronto.}— 
Covenant by salesman of cake & 
pastry that he would not during his 
employment, or within twelve months 
wter Its termination, drive a cake 
wagon or sell or deliver or serve or 


solicit orders for any cakes, con- 
fectionery, pastry, or other bakery 
products within the City of Toronto, 
for himself or for any other person. 
Arm or co. than pltfs. : — Held : 
reasonable as to time, but too wide as 
to locality & in other reBpocts. — • 
G. Weston, Ltd. v. Baird (191(5), 37 
O. L. R. 514 —CAN. 

a (p. 75) i. Laundry supply business- - 
Validity of restraint — One year — Fifty - 
five miles.} — Canadian Linen Co., 
Ltd. r. Mole, r 1 937) 3 W. W. R. 324; 
on appeal, [19381 1 W. W. R. 491.— 
CAN. 

a (p. 75) ii. j — 

As a term of his employment as a 
delivery driver for pltf. laundry co. 
deft, agreed in writing with It that he 
would not for “ one year after the 
expiration of the contract, within the 
province of Manitoba, whether for 
myself or as employee of any person, 
Arm or corpn., solicit laundry or dry 
cleaning business from any of the eo.’s 
customers,” or attempt to alienate 
any of its said business or to entico 
away any of its employees, or 44 at any 
tjmo whatsoever ” divulge tho names 
or addresses of any of Its customers or 
employees. He also covenanted to 
endeavour to increase the co.'s busi- 
ness on any route assigned to him. 
Donovan, J. held that the agreement 
was not unreasonable In respect to 
time or area or its limitations upon 
deft.’s activities ; Sc that even ir it 
was too wide in covering the whole 
province, it was severable In respect 
to the area in Winnipeg where deft, 
had worked for pltf. k wherein, pltf. 
complained, & the evidence showed, 
deft, solicited its customers Sc, it was 
to be inferred, used its lists ; he held 
it, therefore, entitled to an Injunction 
until trial limited to the restraining 
of said activities in that area. Deft, 
appealed : — Held : the appeal should 
be allowed & the injunction set aside. — 
New Method Cleaners Sc Laun- 

7 


dickers, Ltd. v. Hartley, [1939] 1 
W. W. R. 142 ; J R. L. ii. 711.— CAN. 

•a. Musician/— Validity or reasonable- 
ness of covenant — Three years — Fifty 
miles .1 — Lefts, entered into contracts 
of employment as members of pltf.’s 
orchestra, one of tho forms of whiob 
was that they should not, within throe 
yearn from the termination of such 
employment, enter Into any similar 
engagements within fifty miles of 
Great Yarmouth, Rodcar, Southport, 
New Brighton, or Belfast, these being 
towns in which defta. had previously 

S laved under pltf.’s direction. While 
efts, were playing as members of 

E ltf.’s orchestra In a restaurant in 
lelfast, pltf. terminated their em- 
ployment & they thereupon entered 
into an engagement with tho pro- 

S rietor of the same restaurant to play 
iere on their own ax-count. Pending 
the hearing of the actio i pltf. moved 
for an interlocutory injunction to 
restrain defts. from playing in the 
said restaurant in breach of the con- 
tracts aforesaid : — Held : the con- 
tracts were in undue restraint of trade 
& pltf. was not entitled to an interim 
Injunction. — Dossor v . Monaghan, 
[1932] N. I. 209— IR. 

•f. Sardine cannery — Agreement by 
minority shareholders .J — Agreement by 
minority shareholders not to eugago In 
sardine canning business for all time, 
nor use their name in connection with 
sardine canning for ten years : — Held : 
a reasonable restraint Sc not too wide. — 
Connors r. Connors Bros., Ltd. 
(1937), 12 M. P. R. J02 ; revsd.,[ 1939] 
1 D. L. R. 21 2.— CAN. 

sk. Business college — Principal — 
Validity of restraint.] — Garbutt Busi- 
ness College, Ltd. t?. Henderson & 
Henderson Secretarial School, 
Ltd., [1939] 2 W. W. R. 276.— CAN. 

*m. Linen manufacturer — Validity 
of restraint — One year .] — Canadian 
Linen Co., Ltd. v. Graham (1937), 
52 B. C. R. 287.— CAN. 
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deft, should not for three years be engaged 
in connection with the business of a motor- 
car dealer within fifteen miles of pltfs.’ place 
of business. Deft, left pltfs.' employment 
& became a salesman to motor-car dealers 
within the prohibited area. In an action 
for an injunction to restrain deft, from an 
alleged breach of the agreement i — Held : 


as deft's employment with pltfs. was not of 
a confidential nature the restrictive clause 
was not reasonably necessary for the pro- 
tection of pltfs.' business, & the action failed. 
— Vincents of Beading v. Fogden (1082), 
48 T. L. B. 6X8 ; 76 SoL Jo. 677. 

808a. — — .] — Fellow v. Ivey, No. 774a, ante . 


Part VI —Goodwill. 


884. Add. Annotations : — As to (1) Consd. Re John 
Sinclair, Ltd.'s Trade Mark (1982), 146 L. T. 
417 ; Simpson v. Oharrington & Co., [1934] 
1 K. B. 64. As to (2) Consd. English, Scottish 
ft Australian Bank, Ltd. v. I. R. Comrs. 
(1931), 48 T. L. R. 170; Re John Sinclair, 
Ltd.'s Trade Mark (1932), 146 L. T. 417. 

880. Add. Annotations : — As to (3) Consd. Simp- 
sop v , Oharrington ft Co M [1934] 1 K . B. 64. 
Retd. Whiteman, Smith Motor Co.v. Chaplin,* 
[1934] 2 K. B. 86. 

901. Add. Annotation :— Refd. Re Thomson, 
Thomson v. Allen, [1930] 1 Oh. 203. 


908. 

962. 

987. 

994. 


Add. Annotation : — Refd. Lock v . Bell, [1931] 
1 Ch. 86. 

Add. Annotation: — Consd. Miller v. Amal- 
gamated Engineering Union, [1938] Ch. 669. 
Add. Annotation : — As to (2) Folld. Miller v. 
Amalgamated Engineering Union, [1938] Ch. 
669. 

Add. Annotations : — Consd. Simpson v. Char- 
rington & Co., [1934] 1 K. B. 64. Refd. 
Whiteman, Smith Motor Co. v. Chaplin, 
[1934] 2 K. B. 36 ; Oharrington & Co. v. 
Simpson, [1936] A. C. 326. 


Part VII. — Trade Unions. 


954. Add. Annotations: — As to (1) Refd. Wyatt 
v. Kreglinger & Femau, [1933] 1 K. B. 793. 
As to (2) Refd. Re Home ft Colonial Insur- 
ance Co., [1930] 1 Oh. 102. 


957. Add. Annotation : — As to (1) Apld. Cotter v. 

National Union of Seamen, [1929] 2 Ch. 68. 
1038. Add. Annotation : — As to (2) Refd. Upton 
v. Farmer (1930), 142 L. T. 626. 


PART VI. SECT. 3, SUB-SECT. 1. 

849 I. Whether implied — On sale of 
business .} — The question whether on 
the transfer of a business the goodwill 
Itself passes is not to be decided in the 
negative merely because the word 
“ goodwill ’* is not specifically men- 
tioned ; but the fact of the passing of 
the goodwill may tie inferred from the 
oiroumstanoee surrounding the trans- 
action.— F allb v. Bloch. [1931] 8 
W. W. R. 93.— CAN. 

•d. .V— Even if Trego v. Hunt, 

[1890] A. 0. 7, must be Interpreted 
as going so far as to hold (& semble It 
does not so hold) that the vendor of 
the goodwill of a business cannot even 
in the capacity of servant for another 
party canvass the customers of the old 
firm, nevertheless, deft., who by the 
contract sued upon, sold his shares in 
pltf. co. to the individual pltfs., did 
not by Bald contract purport to transfer 
any goodwill. Such a contract in 
which the vendor does not expressly 
transfer the goodwill oannot be inter- 
preted as having the same effect as a 
contract which doss expressly transfer 
the goodwill unless the further pro- 
visions thereof make it capable of 
being » O interprrtedvr-ENiqHT t>. 


F AHULL. (1934) 1 W.W.E. 131 ; 48 
- a R. 01.- — 


B 


1.— -CAN. 


FART VI. SECT. 8, SUB-SECT. 8. — A- 
•o. Sols of “ going concern ” — Whe- 
ther el atm against third party passes.] 
—-When, in a deed of safe, an autobus 
eo. M conveys, sells, assigns ft transfers 
to the purchaser the whole of Its enter- 
prise ft undertaking as a going con- 
cern, including its goodwill ft clien- 
tele ** ft further apoolftnaHy mentions 
as sold certain equipment ft par*-*- 
rights. such a safe includes a oont 


with a third party, as an accessory of 
& as forming part of the enterprise ; 
8c a claim made in respect of said con- 
tract also forms part of the rights ft 
interests assigned ft transferred, to- 
gether with any action already brought 
to enforce that claim . If, at the tim e 
of the sale, the action against the third 
party by the vendor be pending before 
the ote.. the purchaser h as the right 
to substitute himself to the pltf. vendor 
by way of intervention, ft deal with 
the case as he thinks fit. — P rovincial 
Transport Co. v. Montreal Sight 
Seeing Tours, Ltd., General Motors 
Products of Canada, Ltd. v. Mon- 
treal Sight Seeing Tours, Ltd,, 
S. O. R. 109 ; 1 D. L. E. 591. 


PART VII. SECT. 8. SUB-SECT. 1. 
968 I. Common law legality .}— A 
combination not to work la permissible ; 
but a combination to prevent others 
from working is unlawful. — J ohnston 
e. Mackey, [1937] 1 D. L. R. 443; 
08 Can. a C. 986.— CAN. 

PART VIL SECT. 2, SUB-SECT. 8.— A. 

•h. International labour union .} — In 
an action by an unincorporated inter- 
national labour union against an 
incorporated society of manufacturers 
to enforce an agreement in writing in 
the nature of a collective bargain, 
made in 1933 by way of settlement of 
disputes between local manufacturers 
ft local labour unions. It was held the 
international labour union was an 
illegal sooiety incapable because of its 
Htg gattty of rftn.lnrjvtwtn g this action 
nr any civil action in sn Ontario Ct — 
Poiakqff tt . Winters Garment Co., 

u ** WT ; °* bI 


PART VIL SECT. 8, SUB-SECT. 1. 

•d. Agreement between union db em- 
ployer — Who may enforce .) — In the 
case of a “ collective bargain ** between 
a group or union of employees ft an 
employer a workman who oannot show 
privity by representation, either 
authorised or adopted, or by statute 
oannot claim it, ft has no right to oall 
for the enforcement of the bargain. 
Where in making suoh an agreement 
the union assumes to speak on behalf 
of its members only, a non-member is 
not in a position to ratify it, although 
it states that it is made “ for em- 
ployees/* ft the employer intended 
that it should apply to all employees 
ft has in faot so applied it. Nor eonoe 
the subject-matter of suoh an agree- 
ment, t.e., rates of wages, hours ft 
conditions of labour, is not property 
the nan-member oannot claim that it 
created any benefit for him which he 
can enforce as a trust. — Young v. 
Canadian Northern Ry. Co.. [1989] 
4 D.L. R. 452; 2 W.W.R.885: 38 Man. 
L. R, 283 ; [19311 1 W. W. R. 

49 ; 1 D. L. R. 043, P. a— CAN. 

PART VIL SECT. 4, SUB-SECT. 3. 

d 1. Reinstatement — Claim by 

widow . to benefit.) — A member of a 
trade union having defaulted in pay- 
ment of his duee ft thereby having 
forfeited his membership was reinstated 
as a member ft died a few months 
later : — Held : under the constitution 
ft bye-laws of the union his default 
caused a leas of all the benefits at his 
membership prior to the date of his 
reinstatement so fur as the right of 
his widow to claim against tbs death 
death fund was concerned; ft. stnoe 
the period between his reinstatement 
ft death wee not tong enough toenfcftle 
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1048. Add . Annotation : — As to (1) Distd. Miller v. 
Amalgamated Engineering Union, [1938] Ch. 
669. 

1043a. Conduct detrimental to Interests 

of union.] — Pltf., a member of the London 
Central branch of deft, union, was expelled 
after inquiry by his union. Pltf. was a 
casual jobbing hand in the employment of 
an important firm of printers & bookbinders. 
He complained that he was not given a fair 
share of the work distributed, &, without 
notice, absented himself & sought other 
employment. The branch committee, when 
they came to consider the case, were of 
opinion that he should have accepted the 
work offered. Pltf. still refused to accept 
the work &, after a further hearing at which 
he was in effect charged with insubordination, 
the executive committee expelled him from 
the union. The general rules of the union 
specially provided the penalty of suspension 
from out-of-work benefit for the case of a 
member leaving his employment without 
notice & refusing to accept work without a 
satisfactory reason being given. There was 
also a rule under which a member who 
knowingly acted to the detriment of the 
interests of the union might be expelled & all 
money he had paid into the funds of the 
union forfeited. The question raised in this 
action was whether the only penalty to which 
pltf. had subjected himself was that of sus- 
pension under the first rule, or whether he 
could be expelled from the union altogether 
under the provisions of the second role, & 
pltf. asked for a declaration that the action 
of defts. in expelling pltf. from the union 
was ultra vires & illegal under the rules : — 
Held : in the circumstances, defts. were 
entitled to expel pltf. on the general ground 
that he had acted to the detriment of the 
interests of the union. — Evans v . National 
Union of Printing, Bookbinding & Paper 
Workers, [1938] 4 All E. R. 61. 

1044. Add. Annotations : — Consd. Upton v. Farmer 
(1930), 142 L. T. 626. Refd. Woodrow v . 
Trawlers (White Sea) & Grimsby (1929), 141 
L. T. 676. 

1046. Add. Citations : — 98 L. J. Ch. 293 ; 141 
L. T. 83 ; 73 Sol. Jo. 190. 


Add. Annotations : — Apld. Lamberton v . 
Thorpe (1929), 45 T. L. R. 420. Refd. Chap- 
man v . Ellesmere (1932), 48 T. L. R. 309 ; 
Lumiansky v. Myddleton (1934), 78 Sol. Jo. 
223 ; Stuart v. Haughley Parochial Church 
Council, [1936] Ch. 462 ; Wells v. Myddelton 
(1935), 78 Sol. Jo. 270 ; Stuart v. Haughley 
Parochial Church Council (1935), 104 L. J. Ch. 
314. 

1046a. Meeting — Right of member to be 

present.] — Rose v. Electrical Trades 
Union (1937), 81 Sol. Jo. 650. 

1047. Add the following paragraph <te citations : — 
Prior to the passing of the 1927 Act, 
various committees of a local authority 
passed resolutions, which were confirmed by 
the council, to the effect that certain of their 
employees be required to become members 
of one of the trade unions in the resolutions 
referred to. By that Act it was provided 
that it should not be lawful for any local or 
other public authority to make it a condition 
of the employment, or continuance in 
employment, of any person that he should 
or should not be a member of a trade union, 
& that any such condition should be void. 
Shortly after the passing of the Act instruc- 
tions were given by a committee that only 
men belonging to a specified trade union 
should be employed in respect of certain 
casual labour ; & an employee, who was 

dismissed accordingly, obtained a declara- 
tion in the county court that his dismissal 
was illegal. A member of the council there- 
upon brought forward a motion having for 
its object that instructions should be given 
that the resolutions of the committees should 
cease to be operative ; but the motion was 
defeated i—Held : in the circumstances the 
ct. should declare that it was not lawful for 
the local authority to require any person, as 
a condition of employment or continuance 
in employment, to become or to be a member 
of a trade union. — A.-G. v. Birkenhead 
Corpn. (1928), 93 J. P. 33 ; 27 L. G. R. 192. 

1050. Add. Annotation .‘—Refd. Doyle v. White 
City Stadium, Ltd. (1935), 104 L. J. K. B. 
140. 

1051. Add. Annotation : — Refd. Doyle v. White 
City Stadium, Ltd., [1935] 1 K. B. 110. 


her. under the constitution, to set up 
such a claim, she could recover 
nothing. — H nidbn v. Herr. [1931] 3 
W. W. R. 540 ; [1932] 1 D. L. R. 276 ; 
40 Man. L. R. 108.— CAN. 

h I. Whether common law action 

lies.) — By sect. 52i of Part VIIa. of 
Industrial Arbitration Act, 1912, as 
inserted by the Amendment Act, 1918, 
No. 16, sect. 17, It is provided that 
certain persons “ shall be entitled to 
be admitted to membership ” of in- 
dustrial unions. Pltf. applied for 
membership of deft, union but his 
application was refused. Pltf., there- 
upon, sued deft, union in an action at 
common law for damages resulting from 
its refusal to admit him to membership 
& recovered a verdict for fil 15. Upon 
appeal : — Held : no right of action at 
common law can be maintained for a 
breach of the provisions of sect. 52i. — 
Martin v. Western District of Aus- 
tralasian Coal & Shale Employees’ 
Federation, Workers’ Industrial 
Union of Australia (Mining Depart- 
ment) (1934), 34 8. R. N. S. W. 693 ; 
51 N. S. W. W. N. 203. — AUS. 

, *d. Validity of rule.) — It Is not un- 
lawful for an industrial union of workers 


registered under Industrial Concilia- 
tion & Arbn. Act, 1925, to limit its 
membership by its rules. A rule 
which provides that admission to 
membership shall be subject to tbc 
consent of the executive of the union 
is valid. — Wellington Waterside 
Workers’ Industrial Union of 
Workers v. Hargreaves, [19341. 
N. Z. L. R. 795 ; G. L. R. 679.— AUS. 


PART VII. SECT. 4, SUB-SECT. 7. 

1068 i. Officers — Election — Con- 
struction of rules.) — Pltf., a member & 
a trustee of a trade union, was duly 
nominated for the presidency, his 
nomination paper being perfectly 
regular & in order. The committee of 
management resolved, without any 
warrant nnder the rules of the union, 
to reject his nomination on the ground 
of personal unfitness for the office & 
subsequently the returning officer 
declared the other candidates, H., one 
of defts., duly elected unopposed, no 
ballot having been held, H. himself 
presided at The meeting in question, 
which so resolved, without having 
afforded pltf . an opportunity of being 
heard. The meeting consisted of 

9 


seven members, of whom only two had 
paid their subscriptions, although the 
rules roquired a quorum of five 
financial members. The rules pro- 
vided for an attendance fee of 2 s. 6d. 
for each member of the committee, of 
whom tile president was an ex officio 
member, in respect of each committee 
meeting •' — Held : the decision of the 
committee of management was invalid 
on the following grounds : namely, 
the committee bad no power to reject 
pltf. ’s nomination ; H. was present, 
presiding at the meeting : the com- 
mittee did not afford pltf. an oppor- 
tunity of being heard on the question 
of his eligibility for office ; & there 
was no quorum of qualified members. — 
Craddock v. Davidson, [1929] 8. R. 
(Q.) 328.— AUS. 


•k. Honorary officer — Removal — In- 
junction ,}— On an application for an 
injunction to restrain a trade onion 
from removing pltf. from bis office 
as honorary chairman of one of 
the union’s branches : — Held : penal 
powers of the kind sought to be en- 
forced must be expressly conferred & 
could not be implied, & as the roles of 
the union contained no express power 
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Cases 1086—1179 . English and Empire Digest Supplement. 


1086. Add. Citations 08 L. J. Ch. 401 ; 141 
L. T. 294. 

1087. Add. Citations [1929] 2 Ch. 68 ; 98 

L. J. Ch. 328 ; 141 L. T. 178 ; 73 Sol. Jo. 
206. 

1087a. Funds collected by branches — Refusal to 
pay to union.] — Electrical Trades Union 
v . Nippress (1937), 81 Sol. Jo. 629. 

1092. Add . Annotation : — Held. Cotter v. National 
Union of Seamen, [1929] 2 Ch. 58. 

1105a. .] — A trade union registered 

under Trade Union Acts, 1871 to 1927, must 
be deemed to be a trade union within their 
meaning. Therefore, by virtue of Trade 
Union Act, 1871 (c. 31), s. 4, it cannot be sued 
on an agreement for the application of its 
funds to provide benefits for members. An 
action by a deceased member’s personal 
representative claiming arrears of super- 
annuation benefit is “a legal proceeding 
instituted with the object of directly enforc- 
ing ” an agreement of that kind, & will not 
be entertained by the ct. An assocn. whose 
Yules included rules conferring a power to 
expel members for disobedience, so that 
they would lose all benefits which the rules 
would otherwise have given them, thus 
enabling the assocn. to compel members to 

* take part against their will in such activities 
as strikes, was held a>\ unlawful assocn. at 
common law, so that no action could be 
brought at common law to enforce payment 
of any sum payable under its rules. — 
Miller v . Amalgamated Engineering 
Union, [1938] Ch. 669 ; [1938] 2 All E. R. 
517 ; 107 L. J. Ch. 275 ; 159 L. T. 388 ; 54 
T. L. R. 776 ; 8$ Sol. Jo. 415. 

1107. Add. Annotation : — Refd. Miller v. Amal- 
gamated Engineering Union, [1938] Ch. 669. 

1122. Add. Annotation : — As to (1) Refd. Cotter v. 
National Union of Seamen, [1929] 2 Ch. 58. 

1122a. Not individual members — Where 

proceedings lntra vires.] — Cotter v. National 
Union of Seamen, No. 1087, ante . 


1127. Add. Annotations: — As to (1) Refd. Cotter v. 
National Union of Seamen, [1929] 2 Ch. 58 ; 
Miller v. Amalgamated Engineering Union, 
[1938] Ch. 669. 

1147. Add. Annotation : — Apld. R. v. Bedwelltv 
Urban District Council, Ex p. Price, [19341 
1 K. B. 333. 

1157a. Continuing offence.] — Two 

officers of a trade union were jointly charged 
with wilfully withholding moneys of the 
trade union. It was proved or admitted 
that the whole of the money had been in the 
possession of one or other of them, but 
it was contended that the money was not in 
their possession at the date of the charge, 
& that that fact was a necessary ingredient 
of the offence, & further that the information 
was out of time : — Held : the offence of 
withholding money referred to in Trade 
Union Act, 1871 (c. 31), s. 12, was a continu- 
ing offence ; & it was not necessary to prove 
that the money was in the possession of the 
two officers at the date of the charge if there 
was evidence that money belonging to the 
trade union had been in their possession & 
was still being withheld. — Best v . Butler 
& Fitzgibbon, [1932] 2 K. B. 108 ; 101 
L. J. K. B. 759 ; 147 L. T. 99 ; 96 J. P. 303 ; 
48 T. L. R. 481 ; 30 L. G. R. 315 ; 29 Cox, 
C. C. 482, D. C. - 

1164. Add. Annotations : — As to (1) Refd. Place 
v. Searle, [1932] 2 K. B. 497 ; Hollywood 
Silver Fox Farm, Ltd. v. Emmett, [1936 1 
1 All E. R. 825 ; Thome v. Motor Trade 
Assocn., [1937] 3 All E. R. 157 ; De Stempel 
v. Dunkels, [1938] 1 All E. R. 238 ; British 
Industrial Plastics, Ltd. v. Ferguson, [1938 j 
4 All E. R. 504. Generally , Refd. Hampton 
v. West Cannock Colliery Co., [1932] 2 K. R. 
293. 

1179. Add. Annotations: — As to (1) Refd. Re 
Simms, Ex p. Trustee, [1934] Ch. 1 ; De 
Jetley Marks v. Greenwood, [1936] 1 All E. R. 
863 ; Thome v. Motor Trade Assocn., [1937] 


to remove honorary officers from their 
positions, the proceedings of the com- 
mittee & sub -committee were ultra 
vires, & pltf. was entitled to the relief 
Bought. — O’Neill v. Transport & 
General Workers’ Union, [1934] 
I. R. 034.— IR. 

•n . Secretary — Misconduct — A ttempt 
to influence ballot for officers.) — The 
rules of a trade union by rule 22 pro- 
vided that the secretary should not 
be removed from office save for fraud, 
misconduct, or inefficiency. On an 
annual election of officers of the union 
the secretary had sent out to members 
with the ballot papers a leaflet bearing 
his signature & suggesting the candi- 
dates for whom they should vote. At 
a later date the members of the union, 
at a meeting at which the secretary 
was present, terminated his services : — 
Held : the secretary, in sending out to 
members the leaflet with the ballot 
papers 'for the annual election of 
officers of the union, was guilty of 
misconduct of such a nature as to 
warrant his dismissal. — Roper r. Ool- 
LINQRIDGE, [1935J Q. S. R. 1. — AUS. 

PART VIL SECT. 5, SUB-SECT. 2.— A. 

0 j. Claim based on arbitration 

decree.] — The rules of a master 
plumbers' assocn. provided that 
members who tendered successfully 
for contracts should pay a percentage 
on these contracts to the funds of tne 
assocn. A claim made by the assocn. 


against a member in terms of the rules 
was disputed by him, & a minute of 
reference was entered into by the 

S arties referring the matter to arbltra- 
on & agreeing to abide by & imple- 
ment the arbiter’s decree, & consenting 
to registration & execution. The 
arbiter decerned in favour of the assocn. 
Thereafter the member was seques- 
trated, & the assocn., founding on the 
decree-arbitral, lodged a claim In the 
sequestration, which his trustee in 
bankruptcy rejected, in respect that, 
under Trade Union Act, 1871, s. 4, 
it was unenforceable : — Held : while the 
original claim could not have been 
entertained in a ct. of law in respect 
that it was based on an agreement 
excluded by sect. 4, no such restriction 
affected the claim here in question, 
which was a claim based upon a new 
& independent* agreement by the parties 
to arbitrate & to implement the 
arbiter’s decision — Edinburgh Mabter 
Plumbers’ Abboon. v. Munro, [1928] 
S. O. (Ot. of Sees.) 565.— SOOT. 


PART VII. SECT. 5, SUB-SECT. 2.— B. 

1116 i. Right to benefit— Con- 

struction of rule. 1 — Pltf. was a member 
of the Amalgamated Society of Litho- 
graphic Printers. Having attained the 
age of sixty years, he was entitled, 
under the rules of this Society, to 
receive superannuation benefit, pro- 
vided that he had ceased to follow any 
employment connected with the trade 
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of lithographic printing, or provided 
that he was " not practically working 
at the trade or under the rules of the 
Society." Pltf,, having been em- 
ployed for twenty-five years by a co. 
of wh lesale stationers as foreman of 
their lithographlo department, was 
promoted to the position of general 
manager of their entire business. In 
this capacity he supervised all their 
departments, including the litho- 
graphic department. The Society con- 
tended that he was still working at the 
trade of a lithographic printer : — Held : 
pltf. had oeased to follow any employ- 
ment connected with the trade, & 
was not practically working at the 
trade, within the meaning of the rules 
of the Society, & he was accordingly 
entitled to superannuation benefit. — 
McCord v. Spboat, [19311 N. I. 119.— 


PART VII. SECT. 5, SUB-SECT. 3. 

1128 Iv. .] — Brjcntall v. Het- 

rick, [1928] N. Z. L. R. 788.— N.Z. 


PART VII. SECT. A 

sf. Hindering provision of public 
service — Whether indictable. 1 — Held : 
the offence created by sect. 30k of 
Crimes Act, 1914-1926, is not an 
indictable offence, fit the offence can 
be tried in a ct. of summary juris- 
diction. — R. v. Archdaul fit Rosk • 
huge. Ex p. Carrigan, fit Ex p. Brown 
(1928). 41 C. L. R. 128.— AUS, 
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3 All E. R. 157 ; De Stempel v. Dunkels, 
[1938] 1 All E. R. 238. Generally, Refd. 
British Industrial Plastics, Ltd. v. Ferguson, 
[1938] 4 All E. R. 504 ; Haile Selassie 
Cable & Wireless, Ltd. (No. 2), [1939] Cli. 182. 
1180. Add. Annotation : — Refd. De Jetley Marks v. 

Greenwood, [1938] 1 All E. R. 863. 

1183. Add. Annotation : — As to (1) Refd. De Jetley 
Marks v . Greenwood, [1930] 1 All E. R. 863. 
Thome v. Motor Trade Assocn., [1937] 3 All 
E. R. 157. As to (2) Refd. Farr v. Butters 
Bros. & Co., [1932] 2 K. B. 006. Generally, 
Refd. British Industrial Plasties, Ltd. v. 
Ferguson, [1938] 4 All E. R. 504. 

1185. Add. Annotation : — Refd. De Stempel v. 
Dunkels, [1938] 1 All E. R. 238. 

1186. Add. Annotations : — As to (1) Refd. Place v . 
Searle, [1932] 2 K. B. 497 ; British Homo- 
phone, Ltd. v. Kunz & Crystallate Gramo- 
phone Record Manufacturing Co. (1935), 152 
L. T. 589 ; De Jetley Marks v. Greenwood, 
[1930] 1 All E. R. 863. 

1194. Add. Annotations : — As to (1) Refd. De Jetley 
Marks v. Greenwood, [1936] 1 All E. R. 863 ; 
British Industrial Plastics, Ltd. v. Ferguson. 
[1938] 4 All E. R. 504. 

1204. Add. Annotations : — Refd. British Homo- 
phone, Ltd. v. Kunz & Crystallate Gramo- 
phone Record Manufacturing Co. (1935), 152 
L. T. 589 ; Do Jetley Marks v. Greenwood, 
[1936] 1 All E. R. 863. 

1215. Add. Annotation : — Refd. Musical Per- 
formers’ Protection Assocn., Ltd. v. British 
International Pictures, Ltd. (x93t>;, 46 

T. L. R. 485. 


1233. Add. Annotation Consd. Thome v. Motor 
Trade Assocn., [1937] 3 All E. R. 167. 

1234. Add. Annotation: — Consd. Thome v. Motor 
Trade Assocn., [1037] 3 All E. R. 157. 

1235a. .] — A trade assocn. which by its 

constitution is entitled to put on a stop list 
the name of a member or other person who 
has infringed its rule forbidding the sale of 
articles at other than the list prices relevant 
thereto, may, instead of putting the name 
of that member or other person on the stop 
list, require him, in furtherance of its trade 
interests, to pay a sum of money within 
reasonable limits. To ask for such payment 
in those circumstances is not in itself a 
demand of money with menaces &> without 
reasonable or probable cause within Larceny 
Act, 1916 (c. 60), s. 29 (1) (i) Held : in a 
criminal charge under sect. 29 (1) the absence 
of reasonable or probable cause is a question 
of fact for the jury ; but, if the cause is 
reasonably capable of being associated with 
the promotion of lawful business interests, 
the judge should not allow the case to go to 
the jury if there is no evidence of the accused’s 
intention going beyond such ln-wful business 
interests. — Thorne v. Motor Trade 
Assocn., [1937] A. C. 797 ; [1937] 3 All E. R. 
157 ; 106 L. J. K. B. 495 ; 157 L. T. 399 ; 
53 T. L. It. 810; 81 Sol. Jo. 476; 20 Or. 
App. Rep. 51, H. L. 

1237. Add. Annotations : — A* to (?) Refd. Paul 
(R. & W.), Ltd. v. Wheat Commission (1935), 
152 L. T. 352. Generally , Refd. The Oroxteth 
Hall, The Celtic, 11930] P. 197. 


PART VII. SECT. 7, SUB-SECT. 3.— A. 

1184 vi. .] — Pltf., a tally clerk, 

was employed by Westralian Farmers, 
Ltd., to assist in the loading of the 
steamer “ B.” Pltf. alleged that deft, 
union & the other defts., W. & M., who 
were respectively the president & the 
secretary of the union, combined & 
conspired to induoe Westralian 
Farmers. Ltd., to dismiss pltf. from 
his employment & to cease to employ 
him. There had been a dispute 
between deft, union & the Australian 
Workers’ Union, Sc the members of 
deft, union had resolved that they 
would not work on the wheat stacks at 
Qeraldton. Pltf., after being elected 
a member of the deft, union in Nov. 
1926, accepted work on the wheat 
stacks: — Held: (1) there was a 
common understanding among the 
majority of the members of the union 
on the jetty that morning to carry out 
the policy of the union not to work 
with a man who had worked on the 
wheat stacks ; (2) suoh common 

understanding was brought about by 
defts., W. Sc M. ; (3) the members of 
the union combined to enforce com- 
pliance with their demand that their 
employer should terminate its contract 
with pltf. ; (4) such combination was 
unlawful in that the real intention was 
to deprive pltf. of his contract & 
thereby injure him ; & (5) pltf. was 
entitled to damages Sc an injunction. — 
Coffey v. Geraldton Lumpers’ 
Union (1029). W. A. L. R. 33.— AUS. 

1184 vii, .] — It is an actionable 

wrong for members of a trade union 
wilfully to procure an employer to 
break a contract of employment with 
an employee, even though the objeot 
in procuring the breach is not to cause 
damage to the employee, but is to 
forward the trade interests of the 
members of the trade union. — K lein 


v. Jenovks & Varley, (19321 O. R. 
504 ; 3 D. L. R. 571.— CAN. 

1184 vlii. .J — The proprietor of 

a moving picture theatre held entitled 
to an injunction Sc damages because 
of the picketing of the theatre where 
defts. acted in concert in pursuance of 
a pre-arranged plan with the object, of 
compelling the proprietor by inflicting 
loHH on him to accept a certain con- 
struction of a contract between him & 
a trade union, which construction the 
proprietor insisted the contract could 
not possibly bear. — Hollywood 
Theatre, Ltd. v. Tennev, 119391 1 
W. W. R. 90 ; 1 1). L. K. 798. CAN. 

1184 ix. - Any invasion of the 

civil rights of another person is in 
itself a legal wrong, carrying with it 
liability to repair Its necessary or 
natural consequences, in so fur as 
those are injurious to the person whose 
right is infringed. Members of a 
trade union have no more legal right 
to commit what would otheiwise lie 
unlawful Yvrongs than if the association 
to which they belong had never • owe 
into existence ; moreover there is 
nothing illegal in an employer or his 
workman deciding to pay no attention 
to outside advice or decision but to 
insist upon his or tbolr terms Sc the 
enforcing of them by all legal means 
Sc there is nothing illegal in their 
making this knoYvn to the other side. — 
Beslkr r. Matthews, 11939) 1 

W. W. R. 113; -1 I). L. R. 499 ; 71 
Can. C. C. 183. — CAN. 

1184 x. .] — Injunction refused 

to restrain taking of vote for revision 
of wage agreement. — M orin v. Quebec 
Central Rv. Co., I1938J i U L. It. 
309.— CAN. 

1100 vii. — — P]tf.. 

who was not a member of deft, union, 
took a sub -contract under one T. to 
supply all the labour, but not the 
material, for the brickwork Sc masonry 
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work upon a building being erected by 
T. By a rule of the union no member 
was to be allowed to work on any 
sub -contract takon from a building 
contractor whore the sub-contract was 
for labour only. Two members of the 
union saw T. Sc told him that if he did 
not get rid of pltf. the bricklayers 
working for pltf. would be withdrawn, 
they being members of the union. 
Pltf, when T. told him this, said he 
would give up the contract, & did so ; 
subsequently he sued the union for 
damages. The two members above 
referred to Sc a third were added as 
defts. : — Held : what was done was 
done for the purpose, not of injuring 
pltf., but of forwarding or defending 
the trade of the members of the union, 
& notice that the members of the union 
would be warned of the situation was 
not a throat which was unlawful & did 
not give any right of action to pltf. — 
Hay v. Ontario Bricklaykrh Local 
Union No. 25. [1929] 2 D. L. 11. 336 ; 
63 O. L. R. 418.— CAN. 


PART VII. SECT. 8. SUB-SECT. 1. 

1237 x. .] — Three defts.. officials 

of a union, were charged with doing 
an act in the nature of a strike, in that 
they Instigated certain employees to 
do an act In the nature of a strike, 
namely, to discontinue their employ- 
ment in pursuance of an agreement 
made by tbe said employees to compel 
their employer, M., to comply with 
a demand by the employees to dismiss 
oertain non-unionist# : — Held: as there 
was no evidence that the agreement 
between tbe employees was entered 
into with intent to compel or Induce 
tbe employer to comply with a 
demand made by the employees that 
non-unionists should be dismissed, tbe 
offence was not proved. — In rc 
Muller Sc Williams, *1927) 8. A. 8. R. 



Cases 1264— 1309. English and Empire Digest Supplement, 


1264. Add. Annotations: — As to (1) Consd. Cook- 
son v . Harewood (1931), 101 L. J. K. B. 
394, n. ; Thorne v. Motor Trade Assocn., 
[1937] 3 All E. R. 157. Refd. De Jetley 
Marks v. Greenwood, [1936] 1 All E. R. 863. 

1296. Add. Annotation: — As to (1) Apld. Cotter 
v. National Union of Seamen, [1929] 2 Ch. 58. 


1297a. Holding u show cards 99 on colliery 

premises.] — P owell Duffryn Steam Coal 
Co., Ltd. v. Edwards (1935), 79 Sol. Jo. 
860. 

1298. Add. Annotations: — Consd. Horwood v. 
Statesman Publishing Co. (1929), 98 L. J. 
K. B. 450. Refd. Green v. Berliner, [1936] 
1 All E. R. 199. 


Part VIII— Trade Protection Societies. 

1309. Add. Annotation : — Distd. R. v. General Medical Council, [1930] 1 K. B. 562. 


PART VII. SECT. 8, SUB-SECT. 2. 

a i. .J — Held : having regard to 

sect. 2 of Trade Disputes Act, 1906, 

S icketing carried on continuously, 
ut peacefully & not so as to amount 
to an abuse of the highway, was a 
reasonable & usual mode of using the 
highway as such, & did not constitute 
a trespass. — F erguson v. O'Gouman, 
[19371 1. R. 620.— IR. 

‘ f i. OHminal liability.] — It. v. 

Holowaskawe (1913), 24 6. W. It. 
397 : 24 Can. Grim. Cas. 224.— CAN. 

PART VII. SECT. 10, SUB-SECT 2. 

1290 I. Trustees of union — Extern of 
liability .] — The liability imposed by 
Trades Disputes Act, 1906 (c. 47), 
b. 4 (1), on tne trustees of a trade union 
Is confined to matters in which some 


question is raised directly involving 
the property real or personal vested 
in them, & does not extend to cases 
where the property vested in them has 
not been instrumental in injuring 
pltf. — Drennan v. Beechey, Trustees 
of Transport & General Workers’ 
Union & Magill, [1935] N. I. 74.— 
IR. 

c i. .] — In an action in which the 

One Big Union &the Winnipeg Central 
Labour Council were (inter aha) made 
defts. : — Held : the action was not 
properly constituted since the state- 
ment or claim did not allege that said 
bodies were incorporated or otherwise 
legal entities entitled to sue & be sued 
in their own names, & although It did 
allege that the former of them was 
“ an assocn. or partnership ” with funds 
or property in which pltfs. claimed that 


the members have a partnership 
interest Sc that the latter was “ an 
organisation forming a party or depart- 
ment of the One Big Union,” these 
allegations did not show that they 
were partnerships within the legal 
definition of that term. — Sykes v. 
One Big Union, [1934] 1 W. W. R. 
655 ; 2 D. L. R. 753 ; 42 Man. L. R. 24. 
—CAN. 

sk. Trustees of unincorporated union. ] 
— Trustees of an unincorporated union 
may be defts. — Hemmingsen v. Ber- 
gen, [1938] 1 D. L. R. 786.— CAN. 

go. Whether court will inquire into 
administration.] — The ct. will not 
inquire into the adlhinistration of a 
railway Brotherhood, at the instance 
of an individual member, in the 
absence of fraud. — Murphy v. Robert- 
son, [1938] 1 D. L. R. 369.— CAN. 
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TRADE MARKS, TRADE NAMES AND DESIGNS. 
Part I.— Trade Marks. 


5. Add . Citation [1929] 1 Oh. 113. 

Add . Annotation: — Refd. Re Notox, Ltd., 
Application by, for a Trade Mark, Re Inecto 
Incorporated (1930), 48 R. P. C. 168. 

7a. .] — Sheffield-Simplex Motor Works, Ltd. 

made a special application to register the 
words “ Sheffield-Simplex ” as a distinctive 
mark in respect of motor road vehicles, which 
was notified to the Cutlers’ Co. Apcts. applied 
for an order, under para. 5 of sect. 9 of the 
Trade Marks Act, 1905, to the Board of Trade 
who referred the matter to the ct. Apcts. 
accordingly gave notice of motion. Affi- 
davits in support were made by experts, 
owners, dealers & manufacturers showing 
the nature & extent of apct. co.’s trade, <fe 
the user of the name “ Sheffield-Simplex ” in 
connection with their business & as to the 
identification of that name with cars manu- 
factured & sold by the co. On behalf of the 
Cutlers’ Co. a suggestion was made as to there 
being a disclaimer of the exclusive right to the 
use of either of the words by themselves & 
also as to a condition in case apcts. moved 
from Sheffield, but this was not pressed. — 
Sheffield -Simplex Motor Work*, Ltd.’s 
Appln., Re (1915), 32 It. P. C. 145. 

13. Add. citation :—affd ., 21 It. P. C. 647, C. A. 

15a. - .] — In 1932 an English Drug Co. 

registered the word Livron as a trade mark 
in respect of tonic medicines for human con- 
sumption. They claimed to have invented 
the word & that it is a combination of the 
words liver & iron & used by them Bince 
Aug. 1932, to describe a tonic. Livron was, 
though this was not known to the English 


co. at the time of registration, the name of a 
small French town, & a French co. carrying 
on the manufacture of drugs had one of their 
factories at Livron. In 1934 the French co. 
applied to expunge the mark. The Assistant- 
Comptroller granted the application & Cross- 
man, J., uphold his decision. On appeal : — 
Held : ( 1 ) the word was not an invented word 
so as to be registrable under sect. 9, para. 3, 
of Trade Marks Acts, 19C5 & 1919 ; (2) the 
word was according to its ordinary significa- 
tion a geographical name & therefore not 
registrable under para. 4 ; (3) the word was 
not distinctive of the registered proprietor's 
goods & therefore not registrable under 
sect. 9, para. 5 ; (4) even if the mark had 
been registrable under paras. 3 or 4 the 
Registrar would, in view of the facts now 
proved, have been wrong not to exercise his 
discretion by refusing registration. 

Per Sir Wilfrid Greene, M.R. & Mac- 
Kinnon, L.J. : A word which is the name 
of a place in a foreign country is not 
registrable as an invented word under sect. 9, 
para. 3, nor can the word when it boars no 
other meaning be registered under sect. 9, 
para. 4. 

Per Romer, L.J. : A word wholly unknown 
to the ordinary Englishman may be an 
invented word, even though on investigation 
in some gazetteer or atlas it is found to be a 
place in a foreign country ; & that which is 
the name of a foreign place may be registered 
under sect. 9, para. 4, if it lias no signifi- 
cance to the ordinary Englishman. — Re Boots 
Pure Drug Co., Ltd’s., Registered Trade 
Mark No. 530,535, [1938] Ch. 54 ; nub nom. 


PART I. SECT. 1. 

sa. To what goods applicable. ] — The 
words “ trade mark ” have reference 
to marks applied to goods that are the 
subject of trade, trade signifying the 
business of exchanging commodities 
by barter or by buying & selling for 
money, & not in the sense of the word 
as applied to the mechanical arts. — 
Journal of Commerce Publishing 
C o., Ltd, v. Record Publishing Co., 
Ltd., [19291 Ex. C. R. 168.— CAN. 


PART I. SECT. 2, SUB-SECT. 1. 

8 .] — (1) An Importer of goods 

may have a mark of his own for use in 
the sale of snch goods & disregard the 
exporter *8 mark, but he cannot 
register or appropriate to himself the 
exporter's mark, the mark of the pro- 
Jacerof the goods which he imported, 
tn «opgn he may use It in connection 
with such goods imported with such 
mark. 

(2) 'It is not necessary for the validity 
of a trade mark that the public should 
know the name of the proprietor of a 
trade mark, but in the public mind 
such mark meant a particular manu- 
facture. — Continental Oil Co. v. 
Consumebs' Oil Co., Ltd., [1932] Ex. 
O. R. 186. — CAN. 


„ r i. .\—Held : the word 

Zipper " having become descriptive 
of slid© fasteners generally & the 
Public having come to associate this 
word with that type of fasteners, it 


is not a proper word to be registered as 
a trade mark. — Liohtnino Fastener 
Co., Ltd. t>. Canadian Goodrich Co., 
Ltd., [1931] Ex. C. R. 90 ; 2 D. L. R. 
625 ; affd., 11932] 8. C. R. 189 ; 1 
D. L. R. 297.— CAN. 

r ii. .j —Held : tbo trade 

mark Semi -Lustre is descriptive within 
the meaning of sect. 26 (1 ) (c) of Unfair 
Competition Act. — Suer win Williams 
Co. of Canada, Lid. v. Patents 
COMR., [1937] Ex. C. R. 205 ; [1938] 
1 D. L. R. 318.— CAN. 

sb. Official control or guarantee signs 
or stamps.) — The amendment of the 
Trade Mark & Designs Act passed in 
1928, adding paragraph (g) to sect. 11 
of R. 8., 1927, o. 201. was intended as 
a partial adoption of the terms of 
Arficle 6 (ter) of the Convention for the 
protection of Industrial Property, 
signed at The Hague in 1925, & to 
which Canada was a signatory. The 
effect of the addition of paragraph (g) 
was merely to add. to the grounds upon 
which the Minister might refuse to 
register a mark. The fact that the 
Minister is now empowered, by said 
paragraph, to refuse to register trade 
marks which consist in whole or in 
part of “ official control or guarantee 
signs or stamps ” adopted by another 
country, is indicative of the fact that 

S rior to 1928 it was not intended by 
tie Trade Mark Act that a trade mark 
might be refused registration upon the 
ground that it consisted of official 
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control & guarantee signs or stamps." 
—Birmingham Jewellers & Silver- 
smiths’ Assoon. v. Stock, [1929] 
Ex. C. R. 176.— CAN. 


sd. Name of newspaper. ] — The name 
of a newspaper is not a proper subject 
of a trade mark susceptible of being 
registered under the provisions of the 
Trade Mark & Designs Act. — Journal 
of Commerce Publibhin , Co., Ltd. 
t>. Record Publishing Co., Ltd., 
[1929] Ex. O. Ft. 168.— CAN. 


sg. *' Royal."] — Held: Unfair Com- 
petition Act does not prohibit the use 
of the word " Royal " in a trade mark. 
The use of the word " Royal " In con- 
nection with tobacco, cigars, cigarettes 
& cigarette papers is not misdescrip- 
tlve of the character or quality of the 
wares, or of the conditions of their 
production or place of origin. — 
Houde (B.) Co., Ltd. t>. Come, of 
Patents, [1934] Ex. C. R. 149.— CAN. 


si. Under Unfair Competition Act — 
Several applicants — Who entitled to re- 
gistration. 1 — Priority in date of applica- 
tion Is not the sole determining factor 
in deciding which of two or more 
appets., under Unfair Competition 
Act, is entitled to registration ; the 
words " first uses or makes known in 
Canada " in sect. 4 (1), must be con- 
sidered when determining priority 
rights between rival appets. — Con- 
tinental Oil Co. v. Patents Comb., 
[1934] Ex. C. R. 244 ; fl935] 1 D. L. R. 
581. — CAN. 



Cases 16a — 64a. 
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Re Boots Poke Drug Co., Ltd.’s Trade 
Mark “ Livron,” Re Soci6t& des Usines 
Chimiques Rhone-Poulbnc’s Application ; 
[1937] 4 All E. R. 231 ; 106 L. J. Oh. 352 ; 
157 L. T. 225 ; 53 T. L. R. 1005 ; 81 Sol. 
Jo. 607 ; 54 R. P. C. 327, C. A. 

Annotation : — As to (3) . Retd. Baily & Co., Ltd. v. 

Clark, Son & Morland, Ltd., 11038] A.O. 557. 

20. Add . Annotations: — As to (2) Retd, Re Liver- 
pool Electric Cable Cb.’s Applications (1928), 
46 R. P. C. 99 ; Re Coats, Ltd.’s Application, 
[1930] 2 All E. R. 975. 

25a. .] — Applications were made in the joint 

names of a Canadian Co. & an English Co. 
for the registration in respect of common 
soap, class 47, & in respect of perfumed toilet 
soap, shaving cream, shaving soap & sham- 
poos, class 48, of a trade mark consisting of 
the word “ Palmolive,” & for the registra- 
tion in respect of toilet soap (perfumed) of 
two marks, the first consisting of the word 
“ Palmolive ” shown in gilt lettering on a 
black band across a representation of a green 
or£pe paper background, but unlimited as 
to colours, & the second consisting of the 
word “ Palmolive ” shown on a black band 
& also across a seal at the end of the band. 
The applications, which had been advertised 
before acceptance, were opposed by Lever 
Brothers, Ltd., & others, on behalf of them- 
selves & all other members of the perfumery 
manufacturers’ section of the London 
Chamber of Commerce : — Held : the evi- 
dence showed that the words 44 Palm ” 
& “ Olive ” had been used in the trade to 
describe soap containing palm oil & soap 
containing olive oil respectively ; the word 
44 Palmolive ” was descriptive of appcts.’ 
soap containing palm oil & olive oil, & would 
be deceptive if used upon soaps not contain- 
ing those oils ; in spite of the evidence 
showing that to a large number of persons the 
word ‘ r Palmolive ” did in fact distinguish 
appcts.’ goods, the word was not adapted to 
distinguish within sect. 9 (5) ; the mark con- 
sisting of the word 44 Palmolive ” in gilt 
lettering on a black band across a representa- 
tion of a green cr§pe paper background 
might, if limited as to colours, be regarded 
as satisfying the provisions of sect. 9, provided 
that any right to the exclusive use of the word 
“ Palmolive ” were disclaimed ; <fc the 
objection taken to the applications on the 
ground of the presence upon the register 
at the date of the applications of three 
marks, consisting of or comprising the word 
“ Palmolive,” &> registered in the name of a 
different proprietor, would have been re- 
moved if the registrations of those prior 
marks had been subsequently cancelled. 
Observations were made as to what con- 


stitutes a “ joint adventure.” The applica- 
tions were refused. — Re Palmolive Trade 
Mark (1931), 49 R. P. 0. 269. 

27a* Addition of diminutive suffix.] — The Word 
“ Consolette,” as applicable to a gramo- 
phone model intermediate in size between 
a table & a pedestal or 44 console ” model is 
not an invented word capable of being 
registered as a trade mark under Trade Marks 
Act, 1905 (c. 15), s. 9 (3), as it is merely a 
diminutive form of the word 44 console,” 
which is in common use in the gramophone 
trade. The mark, therefore, was expunged 
from the register. — S. M. T. Gramophone 
C o., Ltd. v. Itonia Gramophones, Ltd. 
(1931), 47 T. L. R. 324 ; 48 R. P. 0. 309. 

32. Add, Annotations : — Consd. S. M. T. Gramo- 
phone Co. v, Itonia Gramophones, Ltd. 
(1931), 47 T. L. R. 324 ; Re Soci6t6 des 
Usines Chimiques Rhone-Poulenc’s Applica- 
tion, Re 44 Livron ” of Boots Pure Drug Co., 
Ltd.’s Trade Mark, [1937] 4 All E. R. 23. 

86. Add, Annotations : — Apld. S. M. T. Gramo- 
phone Co. v, Itonia Gramophones, Ltd. 
(1931), 47 T. L. R. 324. Consd. Re Soci4t£ des 
Usines Chimiques Rh6ne-Poulenc’s Applica- 
tion, Re 44 Livron,” of Boots Pure Drug Co., 
Ltd.’s Trade Mark, [1937] 4 All E. R. 23. 

53. Add. Annotation : — Consd. Re Liverpool 
Electric Cable Co.’s Applications (1928), 40 
R. P. C. 99. 

54. Add. Annotation : — As to (2) Consd. Re Hans 
Lauritzen’s Application (1931), 48 R. P. C. 
392. 

57. Add. Annotation : — Generally , Refd. Re Coats, 
Ltd.’s Application, [1936] 2 All E. R. 975. 

64a. .] — On Mar. 10, 1930, an application 

was made to register in Part B of the Register 
of Trade Marks the word 44 Brick ” as a 
trade mark in respect of a powder manu- 
factured by appct. for use as a boiler-water 
purifier. The powder was supplied some- 
times in the form of bricks & sometimes in 
owder form. The application was refused 
y the registrar, on the grounds (a) that the 
mark was not 44 capable of distinguishing ” 
the goods of appct. ; (6) that it might be 
calculated to deceive ; (c) that it too nearly 
resembled a mark 44 Brico ” already registered 
for similar goods. Appct. appealed to the 
ct. : — Held : the registrar had correctly 
decided that the word 44 Brick ” was not 
44 capable of distinguishing ” appct.’s goods 
within Trade Marks Act, 1919 (c. 79), s. 2 (2), 
& there was too great a similarity between 
the word 44 Brick ” & the mark 44 Brico.” 
The appeal was dismissed with costs. — Re 
Hans Lauritzen’s Application (1931), 48 
R. P. C. 392. 


PART I. SECT. 8, SUB-SECT. 6. 

40 il. — — .] — The words “ Shredded 
Wheat ” hre common descriptive words 
& the use of the name “ Kellogg’s 
Shredded Whole Wheat Biscuit ” can- 
not therefore be restrained. — Canadian 
Shredded Wheat Co. v. Kellogg Co., 
[1936) 4 D. L. R. 760 ; O. R. 613; 
affd ., [1938] 2 D. L. R. 145 ; 7 F. L. J. 
(Can.) 275.-— CAN. 


40 iU. Pltf. held entitled to 

the exclusive use of the name “ Top 
Hat ” for a magazine, & to have the 
same registered as a trade mark. — 
Bowman v . Epstein, [1987] 2 D. L. R. 
804. — CAN. 


sp. Word referring to character dr 
quality — Not registrable .] — In an action 
for infringement of trade mark : — 
Held : the word “ Crunch ** in relation 
to confectionery was a word having a 
direct reference to the character & 
quality of the goods in respect of which 
it had been registered, & was not 
therefore capable of registration under 
sect. 82 of Industrial & Commercial 
Property (Protection) Act, 1927. — 
Fry-Cadbury (Ir.), Ltd. t>. Lynnott, 
[1935] I. R. 700.— IR. 


PART I. SECT. 2, SUB-SECT. 6.— A. 

sb. Ordinary word misspelt dr 
hyphenated — “ Bar-b-g ” — For barbecue 
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— Not registrable.] — Brooker v. Col* 
UwM.1932] 2 D. L. R. 139 ; O. R. 189. 

so. Must distinguish goods of person 
registering .] — The word “ Leather - 
mac ” which bad been registered in 
Part B. of the register of trade marks 
as the trade mark of appct.’s goods. 
Yiz., real leather outer garments, real 
suede outer garments, & imitation 
sudde outer garments held not to be 
capable of distinguishing the goods 
as those of appct., 6c therefore the 
register was ordered to be rectified 
by the cancellation of the registration 
of that trade marie. — Richardson v. 
Weiner, £1036] I. R. 82. — IR. 
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>4b. .] — The Gramophone Go., Ltd., A its 

predecessors in title had before A after the 
incorporation of the co. manufactured A 
sold talking machines, A for many years had 
sold & advertised the machines as “ gramo- 
phones,” A the co. claimed monopoly rights 
m the word, as distinguishing goods of the 
co/s manufacture, by warning circulars, legal 
proceedings, & threats of legal proceedings. 
To the general public the word “ gramo- 
phone ” denoted a talking machine operating 
a disc record without any connotation of the 
source of manufacture ; but to the trade 
generally the word denoted a talking machine 
of a particular type A connoted the source of 
manufacture. The co. applied for registra- 
tion under sect. 9 (5) of the Trade Marks 
Act, 1905, of “ graimvphone ” as the co/s 
trade mark in respect of gramophones A 
sound recording A reproducing instruments, 
records, parts A accessories : — Held : 
“ gramophone ” being the name of the 
article sold, even assuming the word had by 
user become distinctive of the co/s goods, the 
application for registration ought not to 
proceed. 

An application under sect. 9 (G) of the Act- 
in effect admits that the word sought to be 
registered (not being a geographical name or 
a surname) has some direct reference to the 
character or quality of the goods in respect 
of which it is proposed to be registered. 

In the case of a trade mark in actual use, 
the tribunal, when taking into consideration 
the extent to which user has rendered the 
mark in fact distinctive of the apet/s goods, 
can only have regard to user upon or in 
connection with goods for the purpose of 
indicating that such goods are the goods of 
the person so using the mark, A the acquired 
distinctiveness must be due to such user. 

If a word which has once been the name of 
an article ought ever to be registered as a 
trade mark for that article, it can only be 
when the word has lost, or practically lost, 
its original meaning ; A so long as the word 
appropriately describes the article registration 
ought to be refused. — Re Gramophone Co/s 
Application, [1910] 2 Ch. 42:3 ; 79 L. J. Ch. 
658 ; 103 L. T. 107 ; 26 T. L. R. 597 ; 51 
Sol. Jo. 680. 

37. Add . Annotations : — As to (2) Consd. Re 
Liverpool Electric Cable Co/s Applications 
(1928), 46 R. P. C. 99. Generally , Re'fd. Bale 
A Church, Ltd. v. Sutton Parsons & Sutton 
& Astrah Products (1934), 51 R. P. C. 129; 
Re Coats, Ltd/s Application, [1936] 2 All 
E. R. 975. 

J7a. In market sought.] — William Grant A 

Sons, Ltd., applied for registration in Part B. 
of the register in respect of “ Scotch whisky 
for export ” of a trade mark consisting 
of the word “ Grant’s ” standing alone A 
they claimed user since 1903. The applica- 
tion was opposed by persons or cos. whose 
names included the name “ Grant ” on the 
ground that the mark was not distinctive in 
the export market. The registrar refused to 
register the mark on the ground that appets. 
had failed to prove the mark capable of dis- 
tinguishing their whisky in the market for 
which registration was sought. Appcte. 
appealed to the ct. At the hearing of the 
appeals appets. intimated' to the ct. that they 
wished to limit their application to “ blended 


Scotch whisky (in bottle only) for export.” 
Thereupon the opponents offered to with- 
draw their oppositions A the appeal was 
ordered to stand over generally with liberty 
to appets. or the registrar to apply to restore 
the appeal A appets. were ordered to pay the 
costs of the opponents. The registrar having 
intimated to appets. that, in view of the 
limitation offered, he did not intend further 
to oppose the application, appets. applied to 
the ct. for further directions in the matter. 
The registrar was ordered to proceed with the 
application A appets. were ordered to pay 
the costs of the registrar. — Rc Grant A 
Sons, Ltd/s, Application (1936), 53 R. P. C. 
407. 

70a. - Words referable to patented mechanism. 1 

— This was an application under the Act of 
1905 by a co. to register the words “ Bowden 
Wire” in a conventional frame as a trade mark 
in Class 13 in respect of spiral wire A like 
flexible members not included in other classes 
for power transmission A other purposes. 
Tin* eo. were the owners of letters patent 
granted in 1896 for a contrivance for trans- 
mitting power by means of a flexible wire 
moving longitudinally A enclosed in a llexiblo 
wire coil fixed at both ends A acting as a 
guide to the wire. An agreement not to 
oppose the application had been made 
between apets. A persons who had previously 
registered in respect of other goods the word 
“ Bowden.” Apets. applied to the Board 
of Trade for an order t hat the words “ Bowden 
Wire ” should be detuned to be a distinctive 
mark. The Board of Trade ref oi red the 
application to the ct. : Held; the applica- 
tion should be refused on the ground that the 
words ” Bowden Wire ” wore the name of the 
patented mechanism, A were not distinctive 
within Trade Marks \ct, s. 9 (5). - Re 

Bowden’s (K. M.) Patent Syndicate, 

Ltd/s Appln. (1909), 26 JL I\ C. 205. 

74. Add. Annotations : — As to (2) Consd. Re 
BocieStd des U sines Chimiques IihGne- 
Poulenc’s Application, Re “ Livron,” of 
Boots Pure Drug Co., Ltd/s Trade Mark, 
[1937] 4 All E. R. 23. 

77a. .] — The Liverpool Electric Cable 

Co., Ltd., applied to register the words 
“ Liverpool Cables ” in Parts A. A B. of the 
register in respect of electric cables. The 
applications were refused on the grounds 
that, although evidence went to show that 
those words indicated to the trade the co/s 
electric cables, the word “ Liverpool ” was 
not primd facie capable of distinguishing 
those cables or of becoming distinctive of 
them ; that Liverpool was one of a class of 
geographical names which were of such 
importance that the names ought not to be 
registered to any one trader ; that the word 
“ Liverpool ” describes the common cha- 
racteristic of vast quantities of goods, 
namely that they come from Liverpool, A 
that phrase “ Liverpool cables ” therefore 
meant, not the cables of the applicant co., 
but cables manufactured or dealt In at Liver- 
pool : — Held : the Registrar had proceeded 
upon the right grounds, A that his decisions 
were correct ; the Registrar is not bound to 
accept an application in Part B. to register 
upon proof of user or that the mark is in fact 
distinctive ; it is part of his duty to con- 
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aider as a judicial officer application® put 
before him ; he may refuse registration if not 
satisfied that the proposed mark is capable 
of distinguishing ; in considering whether a 
geographical name is registrable, both the 
locality & the goods must be taken into 
consideration ; & the name of such an 

important commercial centre as Liverpool, 
even though it may in fact be distinctive 
of the goods in respect of which it is sought 
to register it, is not registrable. — Re Liver- 
pool Electric Cable Co. Ltd.’s Applica- 
tions (1928), 46 R. P. C. 99, C. A. 

Annotations: — Gonsd. Re Hans Lauritsen’s Application 
(1031), 48 R. P. C. 392; Re Coats, Ltd.'s Application, 
[1036] 2 All E. R. 075. Reid. Re Hammemull Paper 
Co.'s Opposition, Re Pirie ft Sons, Ltd. (1932), 146 L. T. 
493 ; Re Clark, Son & Morland, Ltd.’s Trade Mark, [1938 J 
2 All E. R. 377. 

77b. .] — An application was made for the 

registration of the words “ Tyne Brand ” 
in respect of canned fish, fish pastes & meat 
pastes by a co. which carried on business at 
North Shields as canners & preservers of 
fish <fe meat products. Evidence was given 
that the goods of apcts. had been for over 
ten years well known to the trade under thftt 
name : — Held : there was ample evidence 
of distinctiveness in use & although the 
name undoubtedly denoted the place of 

* origin, the mark was not so essentially 
geographical as to justify a decision prevent- 
ing the registration from proceeding ; & in 
view of the extent to which the area was 
already covered by apcts., a refusal to allow 
the registration to proceed would merely 
afford protection to a class of persons who 
had not invaded & were not likely to invade 
the area. The application was therefore 
directed to be allowed to proceed. — Re 
Shields Ice & Cold Storage Co., Ltd.’s 
Application (1923), 40 K. P. C.,197. 

77c. .] — This was a special application 

under sect. 9 (5) of Trade Marks Act, 1905, 
for the registration of the word “ Berna ” 
in class 22 in respect of motor cars. The 
application was referred by the Board of 
Trade to the ct. The application was 
opposed by the Comptroller as registrar 
of trade marks. It appeared that apcts. had 
transferred their business outside the British 
Dominions to a Swiss Co. It also appeared 
that subsequently apcts. had, prior to their 
application, assigned their business, so far 
as the United Kingdom was concerned, to 
another co., & that it was on their behalf 
that they now applied for the trade mark. 
A number of affidavits were made by people 
in the motor trade in various parts of the 
country stating that the word “ Berna ” had 
become identified with apcts.’ business, & 
‘that no other firm had used the word. For 
the registrar it was contended that “ Berna ” 
being the Italian & Spanish equivalent for 
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Berne, the capital of Switzerland, could 
not be registered that the word was mislead- 
ing as inplying that the motors to which it 
was attached were made in Switzerland, & 
that the word had ceased to be distinctive in 
England owing to the splitting up of apcts.’ 
business : — Held : the application must be 
amended by substituting the name of the 
assignees of apet. co. in place of apcts., the 
word was not a geographical name which was 
disqualified from registration as a trade 
mark, it had come to mean the goods of 
apcts., & was distinctive of the goods of 
splitting up of the business such as to dis- 
entitle apcts. to the use of the mark. An 
order that the registration be proceeded with 
was made. — Re Berna Commercial Motors, 
Ltd.’s Application (1915), 32 R. P. C. 113. 

78a. Addition of “ s.”] — Distinctiveness in 

fact is not conclusive upon the questions 
whether a mark is “ distinctive ” as defined 
in sect. 9 of 1905 Act, & whether it ought to 
be registered. The mark must, to be regis- 
trable, be “ adapted to distinguish,” which 
brings within the purview of the Registrar’s 
discretion the wider field of the interests of 
strangers & the public. 

Both applts. & resps. had for many years 
carried on business in the town of Glaston- 
bury as makers of sheepskin slippers. In 
1933 resps., alleging distinctiveness, obtained 
registration as a trade mark of the word 
“ Glastonburys ” in connection with sheep- 
skin slippers. At that date applts. were not 
aware that resps. had obtained registration 
of this mark, but on becoming aware of it 
later they applied by motion to rectify the 
register by expunging it : — Held : although 
the mark was distinctive in fact, it was not 
“ adapted to distinguish ” resps.’ goods from 
those of other manufacturers of similar goods 
in the town of Glastonbury, who ought not 
to be hampered or restricted, by the presence 
of the mark on the register, in selecting the 
particular form of words by which they 
might desire to describe their goods as being 
products of a town which, in fact, enjoyed 
a reputation in connection with the manu- 
facture of sheepskin slippers. — Baily & Co., 
Ltd. v. Clark, Son & Morland, [1938] A. C. 
657 ; 107 L. J. Ch. 193 ; 159 L. T. 361 ; 54 
T. L. R. 688 ; 82 Sol. Jo. 492 ; 65 R. P. C. 
253 ; sub nom. Re Clark, Son & Morland, 
Ltd.’s Trade Mark, [1938] 2 All E. R. 377, 
H. L. 

79. Add. Annotation : — Refd. Re Liverpool, 

Electric Cable Co.’s Applications (1928), 46 
R. P. O. 99. 

99. Add. Annotations : — Consd. Re Clark, Son & 
Morland, Ltd.’s Trade Mark, [1938] 2 All E. R. 
377. Refd. Re Liverpool Electric Cable 
Co.’s Applications (1928), 46 R. P. C. 99. 


PART I! SECT. 2, SUB-SECT. 6.— C. 

83 v. Sect. 26 (1) (6) of Unfair 

Competition Act is not limited either to 
names of persona living in Canada, or 
to living persons. — Virginia Dare, 
Ltd. o. Patents Comr., [1938] Ex, 
O. R. 172 ; 2 D. L. R. 617.--CAN, 

PART I. SECT. 2. SUB-SECT. 6. — E. 

Coloured strand in rope .) — The 
trade mark in question was a specific) 
trade mark to be applied to the sale 
of wire ropes, ft consisted of a yellow* 
coloured strand running through the 


length of such ropes : — Held : a 
coloured strand woven into a wire 
fabric is a " mark " which may be 
used by any person carrying on a 
manufacture of wire rope for the 
purpose of distinguishing the article 
manufactured or produoed or offered 
for sale by him from that of any other 
manufacture : ft the same was a 
** mark ” within sect. 5 of Trade Mark 
ft Designs Act — Wrights’ Ropes, 
Ltd. v . Broderick ft Basoom Rope 
Oo., (19311 Ex. O. R. 143; 4 D. L. R. 
368.— -CAN. 


■f. Numerals.) — Held : the regis- 
tered trade marks " No. 860." •* No. 
361," " No. 90 " ft " No. 99." applied 
to the upper ft lower blades of an 
animal dipping machine, ft not in its 
original use intended as a trade mark, 
& being without distinctiveness, are 
not properly trade marks within Trade 
Mark ft Designs Act ft should be 
expunged. There oan be no distinc- 
tiveness. as a rule, in a numeral or 
numerals alone, although conceivably 
they might be so arranged, selected or 
used, that they would lose, partially at 
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118a. .] — F. H. & Co., Ltd., applied for 

registration in Part B. of the Register of a 
label bearing the words “ Hewthorn’s Gaseous 
Black Drink,” together with other matter, 
in respect of “ A veterinary medicine,” 
claiming user since 1897. The application 
was opposed by D., Son & H., Ltd., on the 
ground that the mark would conflict with the 
opponents’ registered trade mark “ Gaseous 
Fluid.” The Assistant-Comptroller, acting 
for the Registrar, decided to register the 
mark, under sect. 21 of 1905 Act, subject to 
the limitation to the colours red, white & 
blue, as shown in the representation on the 
form of application. The opponents ap- 
pealed. At the hearing of the appeal the 
opponents contended that the part of the 
mark consisting of the words “ Gaseous 
Black Drink ” had not been used for the 
purpose of indicating the proprietorship of 
the goods, within sect. 2 of 1919 Act, but 
merely as a description of the goods, & there- 
fore the mark as a whole had not been used 
so as to fulfil the requirements of the sect. : — 
Held : the conclusion of the Assistant- 
Comptroller that the mark, with the limita- 
tion as to colour, was properly registrable 
under sect. 21 of the principal Act was cor- 
rect, & tho argument of the opponents was 
ill-founded, the mark as a whole having been 
used since 1897 for the purpose of indicating 
proprietorship. The appeal was dismissed 
with costs. — Re Hewthorn & Co., Ltd., 
Application for Registration of a Trade 
Mark (1934), 52 R. P. C. 15. 

113b. .] — Appcts. applied to register the 

word “ sheen ” in class 23 in respect of 
machine twist being sewing cotton. After 
hearing appcts. but before delivering his 
grounds for refusal, the registrar requested 
the Keeper of the Cotton Marks to consult 
the Trade & Merchandise Marks Committeo 
of the Manchester Chamber of Commerce as 
to whether it was desirable to register tliis 
word. Neither the question nor the answer 
was communicated to appcts. The applica- 
tion was refused on the grounds that “ sheen ” 
was one of a class of words which never could 
become distinctive of the goods of appcts. 
but should be left free for the whole trade to 
use. On appeal to the judge it was found 
that the word “ sheen ” had in fact become 
distinctive of the goods of appcts. & the reg- 
istrar was directed to proceed with the 
application. The registrar appealed : — Held : 
(1) there was sufficient evidence of the dis- 
tinctiveness of the word “ sheen ” to justify 
the judge’s finding that it was distinctive & 
therefore registrable ; (2) it is irregular for the 
registrar to seek the opinion of the Trade & 
Merchandise Marks Committee of the Man- 


chester Chamber of Commerce after the close 
of the hearing of an application to register 
a trade mark. — Re Coats (J. & P.), Ltd.’s 
Application, [1936] 2 All E. R, 975 ; 166 
L. T. 127 ; 80 Sol. Jo. 611 ; 63 R. P. C. 366, 
C. A. 

Annotations: — As to (1) Refd. Be Clark, Son Sc Morland, 
Ltd.’s Trade Mark, [19371 2 All E. K. 594, C. A. : Socl6t6 
des U sines Chimiquos Ilh6ne-Pouleno Application, Bo, 
[1937] 1 All E. R. 145. 

113c. .] — Sluedded Wlioat Co., 14/d. were on 

Mar. 5, 1929, registered as proprietors of the 
trade mark “ Shredded Wheat ” in Class 42 
in respect of biscuits or crackers made from 
wheat. The mark was registered as a dis- 
tinctive mark under Trade Marks Acts, 
1905-19, s. 9, para. (5). The Kellogg Co. of 
Great Britain, Ltd. on Feb. 20, 1936, applied 
by motion to rectify the register by removal 
of the mark on the grounds (infer alia) 
(i) that tho mark was not & never had been 
a trade mark within sect. 3 of Trade Marks 
Acts, 1905-19, (ii) that the mark had been 
ft was descriptive of the article for which it 
was registered <te/or was the name of that 
article A/or was t he name of an article manu- 
factured under Le tiers Patent that had 
expired, & (iii) that, if used upon a wheat 
product not shredded, the mark was cal- 
culated to deceive. Bennett, J. held that 
the mark ” Shredded Wheat ” was not tho 
name of an article mode by a patented pro- 
cess, that the mark had reference to tho 
character of tho goods but had acquired a 
distinctive meaning which was identified 
with the resps., A that there was no evidence 
that tho mark had been used deceptively 
upon goods not made of wheat A he accord- 
ingly dismissed tho motion for rectification 
with costs. A pets, appealed, A on tho 
hearing of the appeal some new evidence was 
allowed to be used : — Held ; at the date of 
registration the mark had acquired no dis- 
tinctive meaning, in that the words “ Shred- 
ded Wheat ” had been used both by the 
inventor A by resps. as t he name of the article, 
A that there was no evidence, A could be 
none, of the acquisition of a secondary moan- 
ing in tho absence of rival producers of tho 
same article. The appeal was allowed with 
costs. An order for rectification was made, 
but was stayed until Oct. 15, 1938, or until 
the hearing of the appeal if an appeal should 
be presented before that date. Resps. 
undertook to prosecute such appeal with due 
diligence A not to institute any p..oceedings 
in relation to any alleged infringement of the 
mark during the continuance of the stay. — 
Re Shredded Wheat Co., Ltd.’h Trade 
Mark No. 500,671 ‘ Shredded Wheat,” 

Re Kellogg Co. of Great Britain Ltd.’s 
Application (1938), 55 R. P. C. 271, C. A. 


least, the characteristic of numerals, Sc 
acquire a distinctiveness quail fyingthem 
for registration as trademarks. — D kca* 
■tur v. F lexible Sh apt Oo . , Ltd., [1930] 
Ex. C. R. 97 ; 2 D. L. R. 540.— CAN. 

sk. “ Distinguishing guise ” — 

Coloured band .] — Applt. applied for 
registration of a trade mark to be 
applied to tobacco in all its forms, 6c 
consisting of a fiat sheet of cellophane 
to be used as an outer wrapper, & a 
narrow coloured band of the same 
material extending around the package, 
this outer wrapper being entirely 
distinct from the container or package 
containing the tobacco. 


The Registrar of Trade Marks 
refused registration of the mark on 
the grounds that the coloured band 
performed the function of indicating 
where the tear strip was located, 
thereby facilitating the opening of 
the wrapper, & that such wrapper 
being in use by manufacturers other 
than apet. the same would not identify 
the wares o wrapped as those of apet. 
Apct. appealed to this ct. : — Held: 
(1) any combination of elements which 
are primarily designed to perform a 
function, as here, a transparent 
WTapper which is moisture proof, & a 
band to open the wrapper, is not 
subject matter for a trade mark ; 
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(2) tho proposed mark was not a 
ik distinguishing guise ” within Unfair 
Competition Act . It is not a “ mode 
of shaping, moulding, wrapping or 
packing wares " ; (3) the proposed 

mark was not one which had become 
adapted to distinguish the wares of 
applt. within Unfair Competition Act. 
— Imperial Tobacco Co. of Canada, 
Ltd. r,. registrar of Trade Marks, 
[1939] Ex. U. R. 141 ; 2 D. L. R. 66.— 
CAN. 

am. Mark in common use in trade .] — 
Marks common to the trade cannot 
be a trade mark, — D aulat Ram- 
Mohan Das v. Vera Mall-Kkwal 
Ram I. L. K., [1939] Lah. 181.— IND. 

92* 



Cases 118 d— 152 a. English and Empire 

.]— -Applications were made for the 

registration of two trade marks, one in 
respect of shovels, spades, picks <fe forks in 
Class 13, & the other in respect of wooden 
handles for shovels, spades, picks & forks 
in Class 60, the marks to be associated. In each 
case the mark consisted of the word “ SturD ” 
in an oval. The applications were opposed by 
the owners of an unregistered trade mark con- 
sisting of the word “ SturdE ” on the grounds 
that apcts.’ mark was not capable of regis- 
tration, or was not adapted to distinguish & 
that the opponents had used their mark on 
handles imported into this country before 
Nov. 1023, when apcts. had first used their 
mark. Registration of the opponents’ mark 
had been refused on the ground that it was 
a mere mis-spelling of the word “ sturdy,” 
a word having a direct reference to the 
character <& quality of the goods sold under 
the mark. The opponents contended that 
that objection applied equally to apcts. 5 
mark. It was decided by the registrar that 
apcts.’ mark was not so clearly open to the 
same objection as the opponents 1 mark, A 
could be regarded as an invented word within 
sect. 0 (3) of the Trade Marks Acts, 1000-1010, 
but that, even if that were not so, apcts. 
had proved that their mark had been used 
• before 1924, & had become distinctive of 
their goods, & that the mark was registrable 
under sect. 9 (6). It was also decided that 
the opponents had not proved a user, before 
Jan. 1925, of their mark in this country 
in respect of goods covered by the applica- 
tions, & that, alternatively, apcts. 5 mark was 
registrable under sects. 20 & 21. The 

opponents appealed to the ct. i—Held : the 
decision of the registrar was right. The 
appeal was dismissed with costs. — Re Leed- 
ham & Heaton, Ltd.’s Applications (1928), 

45 R. P. C. 229. 

113e. .} — The apcts., who were the pro- 

prietors of the well-known Karlsbad Springs, 
made a special application to register the 
words “ Karlsbader Wasser ” in Class 44 
in respect of natural mineral waters, the 

? roduct of the Karlsbad thermal springs. 

'he application was made under para. 5 
of sect. 9 of the Trade Marks Act, 1905. 
Apcts. alleged <& filed evidence to show that 
there had been a great sale of the water 
in England, & that it had for many years 
past been well known by all chemists & other 
eople who dealt in such waters as “ Karls - 
eader Wasser,” & that the words were in 
fact distinctive of their mineral water. On 
the application coming before the ct. the 
Comptroller appeared & consented to the 
application provided an undertaking was 
given by apcts. similar to that given in the 
Re “ Apolhnarw ” Trade Mark , No. 127 — 
Held : the application should be allowed 
subject to an undertaking as to user by apcts., 
such undertaking not to appear on the register. 
The costs of the Comptroller were ordered to 
be paid by apcts. — Re City of Karlsbad’s 
Application (1912), 29 R. P. C. 162. 

114, Add . Annotations : — Consd. Re Liverpool 
Electric Gable Co.’s Applications (1928), 46 
R, P. 0. 99 ; Re Coats, Ltd.’s Application, 
[1936] 2 All E. R. 975. Refd. Bale & Church, 
Ltd. v. Sutton Parsons & Sutton & Astrah 
Products (1934), 61 R. P. C. 129 ; Re Clark, . 
Son & Morland, Ltd.’s Trade Mark, [1937] 
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Digest Supplement. 

2 All E. R. 694 ; Canadian Shredded Wheat 
Co. v. Kellogg Co. of Canada, Ltd., [19381 
1 AH E. R. 618. 

138. Add. Annotations : — Consd. Re Liverpool 
Electric Cable Co.’s Applications (1928), 46 
R. P. 0. 99 ; Re Coats, Ltd.’s Application, 
[1936] 2 All E. R. 976 ; Re Clark, Son & 
Morland, Ltd.’s Trade Mark, [1938] 2 All 
E. R. 377. 

138a. Certification of goods.] — Registration of a 
trade mark in respect of the certification 
of goods is not valid unless the provisions of 
sect. 62 of the Trade Marks Act, 1905, as 
amended by Trade Marks Act, 1919, have 
been complied with. Sect. 3 of the Act oi 
1905 does not confer any independent right. — 
Prorace, Ltd. v. Le Brasseur Surgical 
Manufacturing Co., Ltd., [1927] 1 Oh. 
589 ; 96 L. J. Ch. 236 ; 136 L. T. 795 ; 
71 Sol. Jo. 309 ; 44 R. P. C. 73. 

138b. Red line woven Into cloth.] — An application 
was made to register, as a trade mark for 
tracing cloth in Class 39, a thin red lino 
woven into the cloth. It appeared that apcts. 
had for about fifty years been accustomed 
to sell the cloth with the mark <fc that, in so 
doing, they had been adopting a practice 
that had never been adopted by any other 
manufacturer of similar material. They had 
reserved it for the better quality of goods that, 
they sold. It was held by the registrar 
that the mark had never been used as a 
trade mark within the terms of sect. 3 of the 
Trade Marks Act of 1905 ; that it was put 
forward as a quality mark & not as a trade 
mark ; that the mark was wanting in dis- 
tinctiveness, & that its use would be liable 
to lead to confusion error. The applica- 
tion was refused. Apcts. appealed : — Held : 
the mark had been used as a trade mark A: 
not as a quality mark ; it possessed the 
attributes of a trade mark ; there was no 
other manufacturer who was using, or claim- 
ing to use, any mark that could be mistaken 
for apcts. 5 mark ; the latter was distinctive 
& its registration would not give rise to 
confusion or mistake ; & the registration 

ought to be allowed to proceed. Apcts. were 
directed to pay the registrar’s costs . — Re 
Winterbottom Book Cloth Co., Ltd.’s 
Application (1925), 42 R. P. C. 450. 

User in foreign country.] — Notox, 

Ltd., applied to register the word “ Notox ” 
as a trade mark for hair dye, etc. The 
application was opposed by an American co. 
who alleged user by them of the mark in 
America & abroad. The opponents had also, 
four days before the application, sent out a 
thousand circulars to hairdressers in London 
advertising their goods under the mark. 
Appct. co. had been incorporate?! about nine 
months before the application & had made 
some sales under the mark. The Assistant- 
Comptroller decided to register the mark. 
The opponents appealed : — Held : the 
appct. *8 right to registration was not affected 
by the opponents’ user abroad, & the 
thousand circulars sent out by the opponents 
were not sufficient to cause a liability to 
confusion such as to destroy the right to 
registration. The appeal was accordingly 
dismissed . — Re Notox, Ltd., Application 
By, for a Trade Mare, Re Inecto Incor- 
porated (1930), 48 R. P. C. 168. 
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152b. False trade description — “ Norwegian 

sardines.”] — In 1907 Concord Canning Co. 
registered a trade mark consisting of a label 
which contained the words “ Norwegian 
Sardines ” in respect of “canned sardines 
preserved in oil.” In 1915 it was held that 
the term “ Norwegian Sardines ” was a false 
trade description within Merchandise Marks 
Act, 1887. In 1982 an application was made 
to rectify the register by expunging the mark, 
or, alternatively, by deleting the words 
“ Norwegian Sardines ” therefrom. An order 
was made that the register should be recti- 
fied by deleting the words “ Norwegian 
Sardines ” from the mark. — Re Concord 
Canning Co.’s Trade Mark (1932), 49 
R. P. C. 323. 

162. Add. Annotation : — Consd. Re Coats, Ltd.’s 
Application, [1936] 2 Ail E. R. 975. 

166a. .1 — Re Hans Lauritzen’s Application, 

No. 64a, ante . 

166b. Discretion of Court of Appeal.] — 

Magdalena Securities, Ltd., a Canadian Co., 
applied to register the word “ TJcolite ’’ as 
a trade mark for partially coked coal. The 
application was opposed by Low Tempera- 
ture Carbonisation, Ltd., on the ground that 
the mark would conflict with the opponents’ 
registered trade mark “ Coalite.” The regis- 
trar decided to register the mark. The 
opponents appealed. Leave was given to 
them to take the further objection, which 
by agreement had been treatea as a ground 
of objection before the registrar, that appcts. 
had at the date when registration was applied 
for no bond fide intention to use the mark 
as a trade mark. At the hearing of the 
appeal, some of the declarants were cross- 
examined & further evidence was adduced : — 
Held : (1 ) in a case where the ct. has materials 
before it which were not before the registrar, 
the ct. has to exercise its discretion under 
sect. 8 (2) of Trade Marks Act, 1919, although 
generally speaking it ought to have consider- 


able regard to the decision of the registrar, 
taking into account the fact of his special 
experience ; the appcts. had failed to show 
affirmatively that the mark was not cal- 
culated to deceive, & therefore the applica- 
tion ought to be disallowed ; (2) on the 

evidence there was within Trade Marks Acts 
no bond fide intention on the part of appcts. 
at the date of the application to use the mark 
applied for upon or in connection with the 
goods in question for the purpose of indicating 
that they were the goods manufactured by 
appcts. The appeal was accordingly allowed 
— Re Magdalena Securities, Ltd., Applica- 
tion for Registration of a Trade Mark, 
Re Low Temperature Carbonisation, Ltd., 
Opposition by (1931), 48 R. P. C. 477. 

166c. .] — An application was made for the 

registration as a trade mark of the word 
“ Mallagole ” in respect of goods which 
included pens, A it was opposed by the 
successor in business of ,J. H. Mallat, a French 
manufacturer of pens, or) the ground that the 
name “ Mallat ” was well known in connection 
with pens A that the proposed trade mark 
was calculated to deceive. The opponent’s 
business extended to England, <te he was the 
registered proprietor of trade marks in which 
the name “.1. H. Mallat ” was prominent. 
The application was refused by the registrar. 
Apcts. appealed : field : the registrar hav- 
ing come to the conclusion that lie was not 
satisfied that the mark was not calculated 
to deceive, & the ct. not differing from him, 
the appeal must he dismissed with costs. — 
Rv 1 1 inks. Wells a (’<>.’* Application 
(1916), 33 U. P. U. 2H1. 

4 .67. Add. Annotation : — Ae to (2) Consd. Re Ham- 
mermill Paper Co.’s Opposition, Re Pirie Sc 
Sons, Ltd. (1933), 149 L. T. 199. 

176. Add. Annotation : — Consd. Re Columbia Gra- 
phophone Co. Trade Marks (Nos. 288,624, 
324,745 & 407,537) (1932), 49 R. P. 0. 621. 


PART I. SECT. 2. SUB-SECT. 7. 

154 ill. .] — Two fantastic 

characters, “ Mickey Mouse ” & 

“ Minnie Mouso," invented by D. had 
acquired a world- wide popularity iu 
cinematograph pictures. The names 
8c figures had been applied by traders 
under licence from D. & his assigns to 
many classes of goods other than films 
as an aid to selling them. Applt., 
which had no connection with, or 
licence from, D., applied for registra- 
tion as trade marks of the words 
“ Mickey Mouse ” & “ Minnie Mouse ” 
in respect of radio receiving sets : — 
Held : registration should be refused. — 
Radio Corpn. Pty., Ltd. v. Disney 
(1937), 57 C. L. R. 448 ; 11 A. L. J. 
143.— AUS. 

k 1. .] — By its action, petitioner. 

owner of the trade marks “ Big Ben,*’ 
'* Baby Ben,** “ Pocket Ben, " Glo- 
Ben *’ & 44 Ben Hur,” seeks to have the 
trade mark ** Bentlma,** owned & 
registered by deft., expunged on the 
ground that the same was liable to 
confuse & deceive the public : — Held : 
as the trade marks in question con- 
sisted of distinctive names 8c were 
printed in such a conspicuous place & 
manner, there could not be any con- 
fusion as to which was which, 8c the 
public, even the unwary 8c incautious 
purchaser, could not be made or led 
to purchase the goods of deft, for that 
of pltf., deft. *s trade mark was not 
liable or calculated to confuse or 
deceive the public, & was properly 


registered & should not be expunged. — 
Western Clock Co. v. Oris Watch 
C o., Ltd., [19311 Ex. C. R. 64 ; [1931] 
2 D. L. R. 776 ; on appeal, [1931] 2 
D. L. R. 877 ; 8. 0. R. 397.— CAN. 

PART I. SECT. 2, SUB-SECT. 8. — A. 

173 i. When registration allowed — 
Goods of different description .) — Peti- 
tioner, owner of the specific trade- 
mark 44 Zipper ” to bo used in con- 
nection with the manufacture & sale 
of footwear, by its petition, asked that 
the trade mark of reap, consisting of 
the same word “ Zipper ” as applied 
to the sale of corsets or corsets & bras- 
sieres combined, be expunged .— Held: 
there was no likelihood of confusion 
In the mind of the public, the registra- 
tion of resp.’s mark was not calculated 
to deceive the public Into purchasing 
the goods of reap, believing them to 
be those of petitioner, 8c. the petition 
herein was refused. Petitioner, having 
chosen to limit its mark to footwear, 
could not now ask that resp.'s mark 
be expunged, On the ground that 
petitioner may at some future time 
make or vend corsets, or corsets com- 
bined with brassieres, wherein the 
sliding fasteners are employed. — 
Canadian Goodrich Co., Ltd. r. 
HALL, [1933] Ex. C. R. 30. — CAN. 

PART I. SECT. 2, SUB-SECT. 8.— 
B. (a). 

178 iv. — .1 — Pltf.’s trade 


i mark consisted of the words " Peter 
I Pan ** with a representation of Peter 
Pan, used In the solo of “ woven piooo 
goods,” & deft, registered a trade 
mark consisting also of a representation 
of Peter Pan, with the words ** Genuine 
Peter Pan Garments," to be applied to 
" Ladies*, Misses* & Children's Ready- 
to-Wear Garments *' : -Held : while 
the Trade Mark 8c Design^ Act permits 
registration of a specific trado mark, 
8c without there being any provision 
for the classification of goods, never- 
theless trade marks resembling one 
another should not be registered for 
different classes of goods, If the result 
of the lunior registration " be calcu- 
lated to deceive or mislead the public " ; 
8c, in consequence, deft.'s trade mark 
should be expunged, notwithstanding 
it was applied to garments only whilst 
pltf.’s was applied to pieoe goods. — 
henry Glass & Co. t>. Hampton 
Manufaotukino Co., Ltd., 11931] 1 
D. L. R. 637 ; 11930] Ex. C. K. 212.— 
CAN. 

ng. Similar mark having expired 
twenty years previously.) — In Dec. 
1929, B. 8c L. 0. Co. applied to have 
the letters " B, 8c L.** registered ae a 
trade mark. This application wan 
refused by the Comr. of Patents for 
the sole reason that one L. had regis- 
tered the letters " B. L." as a tpecifio 
trade mark in the year 1885. This 
latter mark was never renewed. Hence 
i this appeal: — Held : the trade mark 
" B. L.** having expired in the year 
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Oases 180— 214a. English and Empire Digest Supplement. 


180. Add. Annotations : — Generally , Refd. Bass, 
Ratcliff Sc Gretton, Ltd. v . Nicholson Sc Sons, 
Ltd., & Registrar of Trade Marks (1931), 48 
T. L. R. 161 ; Re Magdalena Securities, Ltd., 
Application for Registration of a Trade Mark, 
Re Low Temperature Carbonisation, Ltd., 
Opposition by (1931), 48 R. P. C. 477. 

180a. .] — An application was made for 

the registration of a trade mark consisting of 
the word “ Sulphos ” in class 2 in respect of 
“ Fertilisers containing sulphur Sc phos- 
phates.” The application was opposed on 
the grounds that the opponents were the 
proprietors of a trade mark “ Sulphos ” 
which had been used continuously by them 
Sc their predecessors in business in respect of 
fertilisers since Apr. 1932, Sc that the use 
by the appct. of that word was calculated 
to deceive the public & to cause confusion 
as to the origin of the goods. Appct. was 
the owner of, inter alia f certain British patents 
relating to the manufacture of fertilisers & 
he had a controlling interest in a co. to which, 
lender an agreement, he had given a licence to 
manufacture fertilisers under two of his 
patents, with power to revoke the licence in 
the event of the co. ceasing to exist or to 
manufacture the goods. Shortly after the 
appointment of a receiver of the co.’s property 
' charged under a debenture, appct. terminated 
the licence but subsequently allowed the 
receiver to continue to manufacture & sell 
thereunder on a royalty basis. Three days 
after the application for registration was filed 
the opponent co. was incorporated & after a 
further eight days the original co. & the 
receiver purported to assign the business Sc 
goodwill to the opponent co. : — Held : con- 
trary to submissions made on behalf of appct., 
the opponent co. was entitled to bring the 
opposition, notwithstanding that it was not 
incorporated until after the date of the 
application for registration ; the fact that 
appct. owned certain patents under which 
the opponents’ predecessors were licensed 
to trade did not constitute the business a 
joint adventure between them for the pur- 
poses of any joint ownership of a trade mark 
used in the business ; a patentee cannot 
validly hold a trade mark for the purpose 
of its being used upon goods made by others 
in accordance with a patented process Sc 
under the patentee’s licence, since such a 
user does not fall within the definition of a 
trade mark in sect. 3 ; appct. had transferred 
to the opponents’ predecessors such goodwill 
in the sale of fertilisers in this country as he 
might at one time have possessed, Sc that he 
had since done no such separate trade as 
would entitle him to a joint interest with the 
opponents’ predecessors in their goodwill or 
in any trade mark which they were using ; 
there was in the agreement no implied cove- 
nant that the goodwill of the opponents’ 
predecessors should in certain circumstances 


revert or be transferred to appct. & that there 
was in fact no such reversion or transfer ; 
at the date of the application for registration 
the mark was being used by the receiver on 
goods made & sold under appct. ’s patents, 
& whether or not the trade mark was assign- 
able to the opponent co. (which was not 
decided), the evidence showed that to many 
persons the mark meant the manufacture of 
the opponents or their predecessors Sc that 
its use by appct. upon goods unconnected 
with them would be likely to cause confusion 
& deception. — Re Baptistin Bodrero’s Ap- 
plication (1938), 55 R. P. C. 185. 

185. Add. Annotation : — Generally , Refd. E. P. 
Mohamed Noardin v. S. E. S. Abdul Kareem 
& Co. (1931), 48 R. P. C. 491. 

191. Add. Annotation : — Expld. Bass, Ratcliff & 
Gretton, Ltd. v. Nicholson Sc Sons, Ltd., Sc 
Registrar of Trade Marks (1931), 48 T. L. R. 
161. 

195a. Colour disregarded.] — Applts. had 

for some years traded under, Sc had more 
recently registered, the word “ Gardener ” 
for preserved fruits, etc. They applied to 
register a device containing a head & shoulders 
representation of an oldish man. The 
application was opposed by the proprietors 
of a trade mark consisting of a young man 
somewhat similarly clothed, Sc they traded 
thereunder in fresh fruit, etc. The applica- 
tion ws0 refused by the registrar, Sc the 
appcts. appealed to the ct. : — Held : colour 
must be disregarded &, unless the marks were 
compared side by side, the difference between 
them was insufficient to satisfy the onus upon 
the appcts. to show that there was no like- 
lihood of deception. The appeal was dis- 
missed with costs. — Re Morris Sc Jones, Ltd. 
Application for a Trade Mark (1934), 51 
R. P. C. 199. 

214a. .] — W. B. (Birmingham), Ltd., applied 

to register the word “Erectiko” in Class 49 
for toys. A. C. G. Co. opposed the applica- 
tion on the ground that the word would con- 
flict with the word “ Erector,” a registered 
trade mark owned by the opponents for con- 
structional toys. The Assistant-Comptroller 
held that appcts. had discharged the onus 
of proving that no reasonable probability of 
confusion would result from registration of 
the word “ Erectiko ” &he accordingly decided 
to register it unless an appeal was entered 
within one month. The opponents appealed 
to the ct. : — Held : the Assistant-Comptroller 
had proceeded on a wrong basis ; when 
comparing two words to see whether one 
would be confused with Sc mistaken for the 
other, the words should be compared as a 
whole Sc not merely compared syllable by 
syllable, Sc regard should be f>aid to the 
fact that the word sought to be registered 
was to be used upon goods similar to those 
upon which the opponents* mark was being 


1910, was not at the time of the applica- 
tion of B. Sc L. O. Co. a registered trade 
mark within sect. 11 (o) of Trade 
Marks Sc Designs Aot ; & the Comr. of 
Patents was not Justified In refusing 
the application aforesaid solely because 
of the registration aforesaid made in 
the year 1886. — Bauson Sc Lomb 
Optical Co. v. Comr. or Patents, 
[1880^ Ex. C. R. 123 ; 2 D. L. JL 981. 


PART L SECT. 2, SUB-SECT. 8.— 
B. (o) L 

sk. « Lysol " Lysntah. M | — The ct. 
found, on the evidence, that the word 
" Lysol ” was properly registered, was 
a valid trade mark Sc that “ Lysotab ” 
was calculated to deceive Sc mislead 
the publio. Sc ordered that it be ex- 
punged. — Lysol (Canada), Ltd. v. 
Solidol Chemical, Ltd., [1933] Ex 
O. R. 21. — CAN. 


im. “ Vasenol ” — “ Vaseline .’’] — 
Held : the niarks “ Vasenol ” & “ Vase - 
line ” were similar Sc the registration 
of the word Vasenol would be cal- 
culated to deceive & would be in con- 
flict with the word mark Vaseline.— 
Vasrnolwerke Dr. K6pp Aktienge- 

SELLSCHAFT C. COMR. OP PATENTS SC 

Chesebrough Manufacturing Co. 
[1935] Ex. O. R. 198 ; [1936] 1 D. L. . 
632.— CAN. 
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used. Confusion would inevitably result if 
registration were allowed. The appeal was 
allowed & reaps, were ordered to pay the costs 
including those of the registrar. An order 
was made directing the registrar not to pro- 
ceed. — Re William Bailey {Birmingham), 
Ltd., Application to Register a Trade 
Mark, Re Gilbert & Co. Opposition (1935), 
52 R. P. C. 136. 

217a. Position in foreign countries — Goods in- 
tended for export.] — Re Evans Sons Lescher 
& Webb, Ltd., Application for Registra- 
tion of a Trade Mark (1934), 51 R. P. C. 
423. 

232. Add. Annotation: — As to (1) Refd. Re 
Nicholson & Sons, Ltd., Application, Re 
Bass, Ratcliff & Gretton’s Trade Mark, 
[1931] 2 Ch. 1. 

248. Add. Annotations : — Refd. Re Liverpool 
Electric Cable Co.’s Applications (1928), 46 
R. P. C. 99 ; Re Magdalena Securities. Ltd., 
Application for Registration of a Trade Mark, 
Re Low Temperature Carbonisation, Ltd., 
Opposition by (1931), 48 R. P. C. 477 ; Re 
Hammermill Paper Co.’s Opposition, Re 
Pirie & Sons, Ltd. (1933), 149 L. T. 199. 

249a. Picture of three pigs — Picture of four pigs — 
Three of four in group.] — D. applied to register 
two different device marks consisting of 
representations of pigs, one being a picture 
of four pigs, namely a sow & three little 
pigs, in respect of “ pig products (for food) ” 
& the other being a picture of three pigs in 
respect of “ bacon & pig products for food.” 
The applications were opposed by M., on 
the grounds that the marks would conflict 
with the opponents’ trade marks, one being 
a picture of three pigs, but quite different 
from appcts.* picture of three pigs, & the 
other consisting of the words 41 Three Pigs 
Brand.” The registrar refused to register 
the marks on the ground as to appcts.’ 
picture of four pigs that the three little pigs 
formed a group by themselves & persons 
might not unreasonably identify it as a three 
pigs mark. Appcts. appealed, but only as 
to the picture of four pigs : — Held : there was 
no ground for interfering with the registrar’s 
decision either in law or fact. The appeal 
was accordingly dismissed with costs. — Re 
Danish Bacon Co., I/td.’s Application to 


Register a Trade Mark (1933), 51 R. P. C. 
148. 

249b. 44 Park ” — 44 Hyde Park.”] — An application 
was made for the registration in Part B. of 
the Register of a trade made in Class 45 in 
respect of 44 Cigarettes.” The mark consisted 
of a label showing prominently the words 
44 Hyde Park,” together with other features. 
The application was opposed by a co. who 
were the registered proprietors of certain 
trade marks consisting of or embodying the 
works 44 Park ” or 44 Park Drive.” The 
opponents claimed that the names 44 Park 
Drive,” 44 Park ” & 44 Parks ” had become 
distinctive of cigarettes of their manu- 
facture ; that appcts.’ mark so resembled the 
opponents’ registered trade mark as to be 
calculated to deceive, & that appcts.’ U8er 
' of their mark had been very small <fe had been 
confined to Turkish cigarettes sold retail by 
them at their stores in London. The 
opponents had offered to withdraw their 
opposition if appcts. would agree to limit their 
registration to Turkish cigarettes sold retail 
by themselves, but this offer, which was re- 
peated at the hearing, was not accepted : — 
Held : contrary to submissions made on 
behalf of the opponents, the fact that 
appcts. had used their mark only upon 
Turkish cigarettes sold retail by them at their 
stores would not by itself prevent a registra- 
tion in respect of cigarettes generally, & that 
the reference in the mark itself to 44 Turkish 
blend cigarettes ” did not call for an express 
limitation of the application to Turkish 
cigarettes ; although there was no likelihood 
of the full name 44 Hyde Park ” being con- 
fused with the full name 44 Park Drive,” 
there was a possibility that the name 44 Hyde 
Park,” if used widely in the retail trade, would 
be contracted to or mistaken for the word 
44 Park ” or 44 Parks,” to which the opponents’ 
mark was in fact frequently cont racted, & that 
in these circumstances confusion would pro- 
bably occur ; the proved user in the tobacco 
trade of certain other names embodying the 
word 44 Park ” was relatively small & sporadic 
& did not affect the conclusion as to the 
possibility of confusion ; the appcts.’ re- 
stricted user of their mark in the past was 
sufficient to justify a registration which 


PART I. SECT. 2. SUB-SECT. 8.— 
B. (o) U. 

•1. " Sunlight ” — “ SunJbriie.")— 
Held : the trade mark of deft, did not 
bo resemble pltf.’s trade mark in appear- 
ance, Bound, or otherwise, as to be 
calculated to deceive or mislead the 
public into purchasing the goods of 
deft, believing them* to he those of 
pltf. Moreover, pltf.’s product & that 
of deft, were not of the same class, the 
one being a cake soap Sc the other a 
liquid, & the action of pltf. should be 
dismissed. — L ever Bros., Ltd. v. 
Wilson, [1932] Ex. 0. R. 60.— CAN. 


sm. 44 Sunlight ” — Sunrise .] — Held : 
even if deft. *s product could be said 
to belong to the same class of goods 
as that of pltf., deft.’s label being so 
different in appearance, colour, letter- 
ing Sc subject-matter from that of 

£ ltf.’B label, Sc bearing on its face, in 
irge type, the words *' Sunrise Co., 
711 Langlois Ave., Windsor, Ont.,’ 
it could not be said to be " calculated 
to deceive.*' within Trade Mark Sc 
Resign Act. — Lever Bros., Ltd. v. 
Umsbhto Pbzdti, [1932] Ex. C.R. 79. 
—CAN. 


■o. 44 Sure to rise ” — 44 Bound to 
^"j—Pltf. had a registered trade 
aark for baking-powder, a prominent 
art of which consisted of a plate with 
gures of loaves over which were the 
Fords 44 Sure to rise." Deft, was the 
egistered owner of a trade mark, part 
f which consisted of the words 
Bound to rise ” placed round the top 
1 a balloon. Tbe-e were many dis- 
ImJlarities in the details of each mark. 
)eft,’8 mark had been registered in 
882, & pltf. had used its mark for 
bout fifty years Sc had registered it 
a 1912. Deft, placed part of its trade 
aark, namely, the words " Bound to 
ise." above a cake on a prominent 
.art of its labels : — Held : deft, had 
ot made an exact or substantial copy 
f pltf. 'a trade mark, nor had deft., by 
utting part of its registered mark, 
amely, the words 44 Bound to rise, 
bove a cake on a prominent part of its 
UkjL infringed the trade mark of 
'ltf., as the words 44 Bound to rise ’ 
ad not been so used by deft, as to be 
alculat ed to cause its goods to be 
bJmo by ordinary purchasers for the 
•oods of pltf.— Edmonds, Ltd. «. 

91 


Self-Help, Ltd., [1032J N. Z. L. R. 
87.— N. Z 

Doris Kinsman ” — “ Dorikin ."1 
bt girls, while they were still 
of a certain Doris Kinsman, the 
proprietress of “ Doris Kinsman's 
Dancing Studio," formed themselves 
into a troupe known as “ The Dorikin 
Eight.” Doris Kinsman sold her 
dancing studio to the up pet.. Sc some 
time afterwards reap., a member ot 
44 the Dorikin Eight ” troupe, com- 
menced a dancing school, which, with 
the permission of the remaining seven 
members ot the 44 Dorikin Eight,” was 
known to the public & advertised by 
reap, (who had no Intention of Inter- 
fering in any way with appct.'s busi- 
ness) as the 44 Dorikin Studio : — 
Held : the words Dancing Studio 
were merely descriptive of the class of 
business carried on Sc could be Ignored, 
Sc as there hadLbeen no confusion in 
fact the names** Doris Kinsman ” Sc 
«« Dorikin " were not so similar that 
It was likely they would be so confused. 
Interdict therefore refused. — P at- 
lansky v. Brown (1931), 62 N. L. It. 
147. — B. AP. 
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would cover a similar user in the future but, 
having regard to the very extensive user of 
the opponents’ marks, was not sufficient to 
justify a concurrent registration which would 
cover an extension of appcts.’ user to the 
opponents’ market. The application was 
allowed, subject either to a limitation 
of the specification of goods to Turkish 
cigarettes sold retail by appcts. or to the 
giving of an undertaking by appcts. that they 
would use the mark only upon Turkish 
cigarettes sold retail by themselves. — Re 
Harrods, Ltd.’s Application to Register 
a Trade Mark in Part B. op the Register 
(1934), 52 R. P. 0. 65. 

253. Add. Annotation : — Refd. Jaques (John) A 
Son, Ltd. v. Chess, [1939] 3 All E. R. 227. 

257. Add. Annotation : — Refd. Re William Bailey 
(Birmingham), Ltd.’s Application to Register 
a Trade Mark, Re Gilbert Co.’s Opposition 
(1935), 62 R. P. C. 136. 

259. Add. Annotation: — As to (4) Refd. Re 
Nicholson So Sons, Ltd., Application, Re 
Bass, Ratcliff So Gretton’s Trade Mark, 
[1931] 2 Oh. 1. 

277a. Triangle & word “ Triangle ** — Triangle & 
word “ Nicholson.*’] — From 1865 onwards 
, reaps., Nicholson So Sons, brewers of Maiden- 
head, had stencilled an outline triangle 
with “ N ” inside on their “ best pale ale ” 
casks So had also branded “ Nicholson ” 
thereon. In 1927 they applied to register 
the combination as a trade mark for bitter 
beer. Their application was opposed by 
appts., Messrs. Bass, on account of the 
similarity of the outline triangle to the well- 
known Bass solid triangle mark registered 
in 1876, but the Assistant Comptroller 
allowed the registration, limiting the outline 
triangle So “ N ” to the colours white or 
black. About the same time resps. applied 
to remove the word “ Triangle ” registered 
by Messrs. Bass in 1926 from the register, 
So the Assistant Comptroller ordered the 
removal: — Held: (1) resps.’ mark had been 
used both as a mark of quality So of origin 
before Aug. 13, 1875, & was therefore 
registrable as an old mark. In the case of 
a distinctive mark non-recognition by the 
public is immaterial on the question of “ user 
as a trade mark ” ; (2) resps.’ mark was not 
rohibited from registration by sect. 11 as 
eing calculated to deceive, inasmuch as the 
general prohibition in that section must be 
read subject to the specific exception in 
sect. 19, which impliedly authorised the 
Registrar to place upon the register an old 
mark so nearly resembling a mark of another 
already on the register as to be calculated to 
deceive ; (3) in view of the extensive user of 
applts.* mark in connection with bottled 
beer So the absence of any evidence that 
resps. had used their mark for bottled beer, 
bottled beer should be excluded from the 
specification of goods in respect of which 
resps.’ mark was registered ; (4) the registra- 
tion of resps.’ mark involved as a consequence 
the removal from the register of applts.' 
mark consisting of the word “ Triangle.” — 
Bass, Ratc^ldeb* So Gretton, Ltd. v. Nichol- 
son So Sons, TLtd., [1932] A. C. 130 ; 101 
L. J. Oh. 98? 48 T. L. R. 161 ; 75 Sol. Jo. 
868 ; 49 R. P. O. 88 ; sub nom . Re Nicholson 
So Son’s Application for Registration of 


a Trade Mark, Re Bass, Ratoliffe So 
Gretton’s Trade Mark, 146 L. T. 349, H. L. 

Annotation : — Refd. Re Hammermlll Paper Co. ’a Opposition, 
Re Pirie & Sons, Ltd. (1932), 146 L. T. 493. 

277b. ** Abermfll ** — “ Hammermill.**] — An ap- 

plication by applts., A. P. So Sons, was made 
for registration of a trade mark in respect of 
paper goods in class 39, So was opposed by 
the H. Paper Co., whose business was carried 
on in the United States of America, but 
which had business in this country. The H. 
Paper Co. had a trade mark in the United 
States “ Hammermill Bond,” which they 
made use of in this country after 1920, from 
that time exporting goods to this country, 
So each year sold about £2,000 in value of the 
goods in this country. In May, 1923, applts. 
• adopted the mark “ Abermill Bond,” which 
they now sought to register, So their trade 
under that mark had been over £20,000 a 
year. Applts. chose the mark “ Abermill " 
in reference to the locality where their paper 
for stationery was produced near Aberdeen, 
without any thought of the word “ Ham- 
mennill ” quite honestly, though they were 
aware of the mark “ Hammermill Bond.” 
On June 13, 1931, the Assistant-Comptroller 
decided that if .the application had been 
under sect. 19 of the combined Trade Marks 
Act he would have refused the application, 
on the ground that there was a resemblance 
calculated to deceive, but though, therefore, 
he would not have registered it if it had been 
a new mark So the application had been under 
sect. 19, he exercised his discretion under 
sect. 21 of the Acts, So treated the case as 
within that section, because of there having 
been an honest concurrent user of the mark by 
the applts., & made the order for registration 
of “Abermill Bond”: — Held: (1) the ct. 
ought to be very slow to upset the exercise of 
the discretion of the Comptroller or Registrar, 
who had to adjust various considerations ; 
(2) accepting the view of the Comptroller & 
Clauson, J., that sect. 19 alone did not 
avail to secure the admission of the mark 
to the register, as to sect. 21 there having 
been an honest choice of the word “ Aber- 
mill ” & an honest user over a period of six 
years So no confusion having been proved, the 
ct. ought to permit the registration of the 
mark under sect. 21, even if it were deemed 
to be identical or nearly identical with the 
trade mark of the H. Paper Co., as that section 
was in no way controlled or limited by 
sect. 19. — Re Hammermill Paper Co.’s 
Opposition, Re Pirie (Alex.) So Sons, Ltd. 
(1932), 146 L. T. 493 ; sub nom. Re 

Alexander Pirie So Sons, Ltd., Trade 
Mark, 49 R. P. C. 195, C.* A. ; affd. (1933), 
50 R. P. C. 147, H. L. 

Annotation : — Refd. Re Soci6t6 des Uaines Ohimique 
Rhdne-Poulenc, [1937] 1 All E. R. 145. 

284a. .] — Re Phillips (Godfrey) & Sons’ 

Application (1908), 26 R. P. C. 121. 

285a. Duty of Registrar — To Impose conditions — 
When possibility of deception or confusion.] — 

Notes of Official Rulings (1929) A (1929), 
46 R. P. 0. App. i. 

285b. Decision of Registrar — Attitude of court 
towards.} — Re Hammermill Paper Co.'s 
Opposition ; Re Pirie (Alex.) So Sons, 
Ltd., No. 277b, ante. 
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288. Add. Annotation : — Reid. Re Nicholson & 
Sons, Ltd., Application, Re Bass, Ratcliff & 
Gretton’s Trade Mark, [1931] 2 Oh. 1. 

288a. .] — On May 20, 1914, O. applied for 

& subsequently obtained registration of the 
word “ Regent ” as a trade mark in Class 38 
in respect of all goods in that Class, namely, 
articles of clothing, with certain immaterial 
exceptions. In 1915 he Sc his partner com- 
menced an action against F. for infringement 
of the trade mark & for passing off by use of 
the word “ Regent ” for waterproof garments. 
Deft, by his defence set up prior user by him 
dating from May, 1910 ; & then applied by 
motion to remove pltfs.’ trade mark from the 
register on this ground. He also applied to 
register the word “ Regent ” in Class 38, Sc 
on refusal of this application he applied to 
the ct. by motion by way of appeal from the 
registrar. These motions were heard with 
the action. At the trial deft, did not, con- 
tend that his user of the word " Regent ” 
dated from 1910, or was prior to pltfs.’ user 
for the kind of waterproof known as yam- 
proof, but lie contended that he had used it 
for the kind of waterproof known as rubber- 
proof prior to pltfs.’ user for that class of 
article. It was alleged by pltfs. that when 
deft, first ordered his “ Regent ” labels he 
had notice of their user of that word : — Held : 
pltfs.’ user of the word “ Regent ” had from 
1908 to 1911 been of a tentative nature, but 
from early in 1911 it had been of an extensive 
nature in connection with yarnproot gar- 
ments & they had used the worn also for 
rubberproof garments, although less ex- 
tensively, for a considerable period before 
Oct. 1913, in July, 1912, when deft, lirst 
began to use the word Regent ” it had 
become associated with pltfs.’ goods, & 
deft, knew of pltfs.’ use of the word ; the 
motion for rectification of the register failed ; 
Sc the user by deft, had not been honest, 
Sc therefore he could not obtain concurrent 
registration under sect. 21 of Trade Marks 
Act, L905, Sc the motion of appeal was also 
dismissed. In the action, pltf. was granted 
an injunction both against infringement of 
the trade mark Sc against passing-off, A an 
account of protits with the costs of the action 
<fc the motions. — C ohen r. Fidler & Co. 
(191(1), 33 R. P. C. 129. 

288b. User without knowledge. ]~~N. Sc B., who 

had used the word “ Eiderdown ” as their 
trade name for toilet powders since 1890, 
applied to register the name as a trade mark 
in Class 48. The application was opposed 
by B., who had used the same word for the 
same class of goods since 1900, each party 
being unaware of its use by the other. The 
application was refused by the registrar. 
Apcts. appealed : — Held : the application for 
registration ought to be acceded to, A resp. 
must pay the costs of the appeal. An 
undertaking was given by apcts. to allow the 
opponent to dispose of his existing stock of 


“ Eiderdown ” goods. — Re Southall Bros. 
& Barclay, Ltd.’s Trade Mark (1911), 28 
R.P. C. 481. 

291. Add. Annotation : — Consd. Re Nicholson Sc 
Sons, Ltd., Application, Re Bass, Ratcliff Sc 
Gretton’s Trade Mark, [1931] 2 Oh. 1. 

300a. Use as quality mark & mark of origin.] — 

Bass, Ratcliff Sc Gretton, Ltd. v . Nichol- 
son & Sons, Ltd., No. 277a, ante. 

805a. Distinctive mark — Triangle.] — B ass* 

Ratcliff & Gretton, L/td. v. Nicholson Sc 
Sons, Ltd. No. 277a, ante. 

309. Add. Annotation: — Retd. Bass, Ratcliff Sc 
Gretton, Ltd. v. Nicholson Sc Sons, Ltd., 
Sc Registrar of Trade Marks (1931), 48 T. L. R. 
101. 

314. Add. Annotation : — Consd. Re Nicholson Sc 
Sons, Ltd., Application, Re Bass, Ratcliff 
Sc Gretton’s Trade Mark, [1931] 2 Ch. 1. 

317. Add. Annotation : — As to ( 1) Consd. Canadian 
Shredded Wheat Co. v. Kellogg Co. of Canada, 
Ltd., [1938] l All E. R. 018. 

318. Add. Annotation .-—Consd. Re Nicholson Sc 
Sons, Ltd., Application, Re Bass, Ratcliff Sc 
Gretton’s Trade Mark, [1931] 2 Ch. 1. 

320. Add. Annotation: — Ae to (1) Consd. Re 
Nicholson & Sons, Ltd., Application Re, 
Bass, Ratcliff Sc Grettone Trade Mark, 
[1931] 2 Ch. 1. 

321. Add. Annotation : — Reid. Bass, Ratcliff Sc 
Gretton, Ltd. v. Nicholson Sc Sons, Ltd., & 
Registrar of Trade Marks (1931), 48 T. L. R. 
101. 

323. Add. Annotation : — Reid. Re Nicholson Sc 
Sons, Ltd., Application, Re Bass, Ratcliff Sc 
Gretton’s Trade Mark, [1931] 2 Ch. 1. 

326a. .] — J. Sc J. Oolman, Ltd., applied 

to register in Part A. of the register in 
class 42 a label in respect of semolina. The 
registrar refused the application, on the 
ground that semolina Sc mustard prepared 
for use as food were goods of the same 
description, Sc appets. refused to agree to the 
association of the mark with earlier marks 
in respect of mustard. Appets. appealed to 
the ct. : — Held : mustard falls under the 
description of a condiment Sc semolina under 
the description of a cereal Sc the goods are 
not of the same description, Sc the registrar 
should be directed to reconsider the question 
as to what association with the cc’-eal group 
only should be required. — Re Colman J. J . 
Ltd.’s Application (1929), 46 R. P. C. 126. 

328a. — .j -~Re Paine A Co.’* Trade Mare 

(1892). 61 L. J. Ch. 365; 66 L. T. 642; 9 
K. P. C. 130 {.John Bull Brand); PlltlE 
(Alexander) Sc Sons r. Coodall, (1K92| 
J Ch. 35 ; 61 L. .J . Ch. 79 ; 8 T. L. R. 62 ; 
:<6 Sol. .Jo. 59; 40 W. R. HI ; 9 R. P. C. 
17, C. A. (Parchment Bank) ; Re Lloyd Sc 
Sons’ Trade Mark (1893), 10 R. P. C. 130 
(Carnival). 


PART I. SECT. 2, SUB-SECT. 11. 
sh. Meaning of. 1 — To be a fancy term 
Sc not a descriptive term, a mark 
applied to goods must hp obviously 
intended to be non-deecripuve. Where 
words are primd facie descriptive, the 
tact that the article to which they are 
applied does not answer the description 
imported by them, will not make them 



PART I. SECT. 3, SUB-SECT. 1. 
n. Mandamus to register.] — Held : 
an application for a mandamus 
requiring the Comr. of Patents, as 
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registrar under Unfair Competition 
Act, to determine whether an applica- 
tion to register a trade mark should be 
allowed, Is a substantive proceeding, Sc 
not an interlocutory matter. Such a 
proceeding should be instituted by 
statement of claim Sc not by an 
originating notice of motion. — Con- 
tinental Oil Co. v. Comb, of Patents, 
11934] Ex. O. R. 118.— 0AM. 
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831. Add. Annotations: — As to (1) Retd. Cham- 
pagne Heidsieck et Cie Monopole Societe 
Anonyme v. Buxton (1929), 40 T. L. R. 36. 
As to (3) Consd. Re Columbia Graphophone 
Co. Trade Marks (Nos. 288,624, 324,745 & 
407,537) (1932), 49 R. P. C. 483. Reid. Re 
Proctor & Gamble Co.’s Petition, Proctor & 
Gamble Co. v. Pugsley Dingman & Co, (1929), 
46 R. P. C. 421 ; Harris (C. & T.) (Caine), 
Ltd. v. Harris (1933), 60 T. L. R. 123. 
Generally , Reid. Lundberg & Sons, Ltd. v. 
Letrik, Ltd., Re Lundberg & Sons, Ltd., 
Trade Marks Nos. 223,405 & 223,408 (1931), 
49 R. P. C. 16. 

387. Add. Annotations: — As to (1) Consd. Re Liver- 
pool Electric Cable Co.’s Applications (1928), 
46 R. P. C. 99. Refd. Re Magdalena Securi- 
ties, Ltd., Application for Registration of a 
Trade Mark, Re Low Temperature Carboni- 
sation, Ltd., Opposition bv (1931), 48 

R. P. C. 477 ; Re Coats, Ltd/s Application, 
[1936] 2 All E. R. 975. Generally , Reid. Re 
Hammermill Paper Co.’s Opposition, Re 
Ririe (Alex.) & Sons, Ltd. Application (1933), 
149 L. T. 199 ; Re Soci4t4 des Usines Chim|- 
ques Rh6ne-Poulenc, [1937] 1 All E. R. 145. 

338. Add. Annotation : — Refd. Re Soci6t6 des 
Usines Chimiques Rhone-Poulenc, [1937] 1 
. All E. R. 145. 

339a. .] — Re Liverpool Electric Cable Co. 

Ltd.’s Applications, No. 77a, ante. 

358a. Withdrawal ot application.] — On May 28, 
1929, applts. had applied to register a trade 
mark. Their application was refused, & the 
registrar in his decision dated Feb. 28, 1930, 
referred to certain trade marks already 
registered & owned by reaps. Leave was 
given by the ct. to applts. to serve notice of 
appeal to reaps. Applts. did not inquire 
as to the objections proposed to be relied 
upon by reaps. At the hearing reaps, dis- 
closed for the first time that they had a 
certain other registered trade mark. The 
learned judge intimated that, if resps. wished 
to put that matter in evidence, they would 
only be allowed to do so subject to terms as to 
costs. Resps. did not seek to rely on the 
matter. Thereupon the learned judge 
directed that the matter ought to be relied 
on by the registrar, who was also a party to 
the proceedings. Counsel for the registrar 
was given leave to rely upon the said registered 
trade mark as a ground of further objection. 
Applts. then sought leave to withdraw their 
application without payment of any costs 
at all : — Held : on applts. by their counsel 
withdrawing their application there be no 
order on the motion. — Re Columbia Pictures 


Corpn.’s Application (1932), 49 R. P. c. 
491. 

353b. Certificate of characteristic by foreign 
Association.] — Held : although the question 
of the competency of the Union Nationale 
Inter-Syndicale des Marques Collectives tc 
certify within sect. 02 of the Trade Markt 
Act was left to the Board of Trade, the 
question whether the Association undertook 
to certify some characteristic of the goods, 
was open to the registrar, <fc to the ct. or 
appeal from him, to consider . — Re Union 
Nationale Inter-Syndicale des Marques 
Collectives’ Application (1922), 39 R. P. C. 
346, C. A. 

361. Add. Annotation : — Refd. Re Nicholson & 
$ons, Ltd., Application, Re Bass, Ratcliff & 
Gretton’s Trade Mark, [1931] 2 Ch. 1. 

885. Add. Annotation : — Refd. Re Nicholson & 
Sons, Ltd., Application, Re Bass. Ratcliff & 
Gretton’s Trade Mark, [1931] 2 Ch. 1. 

386a. Trade mark for beer — User on barrels.] 

— The ct. refused an application by resps. that 
the use of applts.’ triangle trade mark, of 
which the ct. had by a majority allowed the 
registration as a trade mark for beer should 
be restricted to its use on barrels . — Re 
Nichol30n & Sons, Ltd., Application 
(1931), 47 T. L. R. 276, O. A. 

388a. Consultation with Chamber of Commerce by 
Registrar .] — Re Coats (J. & P.), Ltd’.s 
Application, No. 113b, ante. 

397a. Order of Court of Appeal permitting registration 
— Whether stay of execution ordered pending 
appeal to House of Lords.] — Re Hammermill 
Paper Co.’s Opposition, Re Pirie (Alex.) 
& Sons, Ltd. (1932), 146 L. T. 493 ; sub nom. 
Re Alexander Pirie & Sons, Ltd., Trade 
Mark (1932), 49 R. P. C. 195, C. A. 

397b. Discovery.] — In 1902 P. & Co., Ltd. 
registered “ Anchovette ” as a trade mark in 
Class 42 for fish pastes & potted meats. 
In 1915 W. <fc Co., Ltd. applied to register 
“ Anchola ” in Class 42 in respect of sub- 
stances used as food or as ingredients in food. 
P. & Co., Ltd., opposed the application on the 
ground that Anchola ” so nearly resembled 
their registered mark as to be likely to cause 
deception & confusion. The registrar held 
that there was no likelihood of deception or 
confusion & allowed the application. P. & 
Co., Ltd. appealed to the ct. <fc asked for 
discovery of certain correspondence which, as 
appeared from a statutory declaration filed 
on behalf of W. & Co., Ltd. had passed 
between W. & Co., Ltd. & their agents in 
Australia, & for leave to cross-examine 
thereon : — Held : this was not a case in 
which discovery or cross-examination ought 


PART I. SECT. 8, SUB-SECT. 2. 

sk. Security for cost* — Whether or- 
dered.) — Held : a petitioner in a pro- 
ceeding before this ct. for an order 
entitling Him to register a trade mark 
is a pltx., & when residing abroad may 
be compelled to give security for costs. 
— Energine Refining & Manu- 
facturing Oo. 17 . Irving, [19271 Rich. 
C. R. 235.— CAN. 

so. Joinder of application to ex- 
punge.) — T. presented a petition for 
leave to register a trade mark, Sc joined 
with it in his petition a demand to 
expunge certain trade marks alleged to 
stand in his way, objection being made 
that the two issues could not be so 
joined in Buch a petition : — Held : in- 


asmuch as the present case is not 
clearly covered by the rules of the ct., 
the rules in England were not applic- 
able to this case, & to force petitioner 
to take a second action to expunge 
would only be multiplying actions to 
no purpose, contrary to the spirit 
of modern law, the ot. availing itself 
of the power vested in It by rr. 299 & 
300, gave leave to petitioner to present 
his petition as libelled. The rules not 
being quite definite upon the subject, 
the application was dismissed without 
costs. — Re Turnbull (O.) Oo., Ltd.’s 
Petition, [1932] Ex. C. R. 6.— CAN. 

sp. Time for application — Unfair 
Competition Act.) — Held : since peti- 
tioner had not applied for registration 
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* 

of its trademark within six months 
from the date on which Unfair Com- 
petition Act came into force, as re- 
quired by sect. 4 of said Act, the action 
should be dismissed. — Canada Crayon 
Oo.. Ltd. v. Peacock Products, Lid., 
[1936] Ex. C. R. 178.— CAN. 


PART I. SECT. 8, SUB-SECT. 8. 
sr. From refusal to register— By 
petition.) — An appeal from the refrsal 
of the Comr. of Patents to register an 
industrial dqsign under Trade Mark & 
Design Act must be by way of petition 
Sc not by notice of motion. — Ross *?. 
Comr. of Patents Sc Carson Co., 
Ltd., [1935] Ex. C. R. 1B8; [1936] 
1D.L.R, 658.— CAN. 
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to be allowed ; deception or confusion was 
not likely to result from the registration ; 
& the registrar had exercised his dis- 
cretion wisely. The appeal was dismissed 
with costs. — Re Waide (F. W.) & Co., Ltd.’s 
Appln. (1916), 33 It. P. C. 320. 

397c. Discovery.] — Vince’s Dry Batteries, Ltd.* 
applied for registration of the word 
“Marathon” in Part B of the register in 
Class 8 in respect of “ Electric dry batteries 
(not for medical purposes),” claiming user 
since 1929. Application was opposed by 
the General Electric Co., Ltd., on the grounds, 
inter alia , that the mark applied for was not 
bond fide used by apcts., for two years prior 
to the date of application & registration 
would be contrary to the provisions of Trade 
Marks Act, 1919, s. 2 (1), & that the mark 
had been abandoned by apcts. & at the date 
of application was not used or proposed to 
be used by apcts. The Assistant-Comptroller, 
acting for the Registrar, decided to refuse 
the application, the apcts. appealed to the 
ct. The motion was ordered to go into the 
witness list. The opponents applied to the 
ct. for discovery, limited to the said issues. 
The application was ordered to be made by 
summons, with a direction that the summons 
should not go before a master, but should 
be adjourned direct into ct. as a procedure 
summons. On the hearing of the summons 
an order was made for discovery on the said 
issues. — Re Vince’s Dry Batteries. Ltd.’s 
Application, Re General Electric Co., 
Ltd., Opposition (1938), 55 R. 1\ C. ‘L',6. 

397d. Appeal from refusal to register — Proof of 
mistake.] — Re Altman’s Application ( 1 901), 
21 R. P. C. 753. 

414. Add. Citations [1929] 1 Ch. 92 ; 140 L. T. 9. 

414a. Prevention of deception — Not right to control 
conditions of resale.] — The statutory right 
now conferred on the registered proprietor 
of a trade mark by Trade Marks Act, 
1905 (c. 15), s. 39, is the same as that 
which was conferred by Trade Marks Regis- 
tration Act, 1875 (c. 91), s. 3, namely, the 
right to use the mark as a trade mark to 
indicate that the goods upon which it is 
placed are his goods & to exclude others 
from selling under the mark goods which 
are not the goods of the registered pro- 
prietor. This right does not carry with it 
any right to control, by the imposition of 
conditions or restrictions, the selling or 
dealing with the goods under his mark by 
other persons. 

Pltfs. produced champagne in France. 
They sold “ Champagne Dry Monopole ” in 
England & France, the wine sold in France 
being the sweeter of the two. The labels on 
the bottles containing the wine sold in 
France bore the word “ Brut ” & sufficiently 
distinguished in England, as the ct. found 
as a fact, that wine from the wine prepared 
for & sold in the English market. Pltfs., 


who were the registered owners of trade 
marks under which the wine prepared for 
English use was sold, took certain steps to 
prevent the Brut wine from being sold in 
England. Deft., without being a party to 
any breach of contract, imported pltfs.’ 
Brut wine into England, <fc sold it there in 
bottles bearing the same labels which pltfs. 
themselves used on the bottles containing 
that type of wine. In an action for an 
injunction to restrain the infringement of 
pltfs.’ trade marks by the sale of the Brut 
wine in England & from passing off that type 
of pltfs.’ wine as & for pltfs.’ wine pre- 
pared for the English market : — Held : 
(1) deft, by the sale of the Brut wine in 
England, although prohibited by pltfs., 
under the very marks which pltfs. them- 
selves adopted to distinguish that type of 
their wine, were not guilty of passing off the 
Brut wine as <te for pltfs.’ typo of wine pre- 
pared for the English market ; (2) doft. was 
in no wise affected by the restrictions sought 
to bo imposed by pltfs. against selling or 
dealing with the Brut wine in England. The 
action was, accordingly, dismissed. — Cham- 
pagne Heidsieck kt Oiw Monopole Sooiete 
Anonyme v. Buxton, ri930] 1 Ch. 330 ; 99 
L. J, Ch. 149 ; 142 L. T. 324 ; 46 T. L. R. 
36 ; 47 R. P. C. 28. 

417a. .] — Tlie County Chemical Co., 

I Ad. applied to register the word “ Arlette ” 
for perfumery goods iri Class 48. Elizabeth 
Arden, Ltd. opposed that application on 
the ground that the word would cause con- 
fusion with the word “ Ardenotte,” registered 
by them in Class 14 for metal goods, with 
certain other of their trade marks. The 
opponents had sold metal compacts marked 
with the word “ Ardenctio ” & containing a 
cake of cosmetic & had also sold refills for 
such compacts, such refills being marked with 
the word “ Ardenotte.” The registrar 
allowed registration of the word “ Arlette ” 
for goods in Class 48, hut not including refills 
for compact cases & similar containers. The 
opponents appealed to the ct. : — Held : the 
limitation suggested by the registrar was 
satisfactory & ought not to be extended. 
The appeal was dismissed with costs. — Re 
County Ciiemiual Co., Ltu.’k Applica- 
tion to Register Trade Mark (1937), 54 
II. P. O. 182. 

417b. — .] -The H. H. A R. C Co., Ltd., 

were owners of two trade marks, registered 
for the whole of class 1 , consisting of an open 
hand. On a motion by L., who had been 
refused registration of a mark for certain 
goods in Class 1 , also consisting of an open 
hand, the registered trade marks were limited 
to the goods for which thev were actually 
used by the S. II. & R. C. Co., Ltd .— Re 
Hitter, Hartmann & Kahtjen’h Composi- 
tion Co., 1,td.’b Trade Markh (1901), 19 
R. P. C. 42. 


PART I. SECT. 4. SUB-SECT. 2. 

418 i. Mark registered under specific 
mark — Use only in respect of one article 
in class — Whole class not protected. J — 
R* Proctor & Gamble Co.’s Petition, 
Proctor & Gamble Co. v. Pugs ley 
Dingman Sc Co., Ltd. (1929), 46 
R. P. O. 421.— CAN. 

PART I. SECT. 5, SUB-SECT, f.— A. 
426 L Removal — Grounds for — Prior 


user by applicant.)— Gold Medal 
Camp Furniture Mfo. Co. v. Gold 
Medal Mfo. Co., [1928] 2D L. 1L 
819. — CAN. 

PART I. SECT. 5. SUB-SECT. 1.— 
C. <•). 

b i. .1 — Proceedings were taken 

to expunge a trade mark consisting of 
the words ** Birdseye Macaroni,” 
registered in respect of macaroni. It 
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appeared that the word ” birdseye ” 
had acquired a definite meaning in the 
trade as denoting small annular 
particles of macaroni ” : — Held : the 
trade mark used in respect of small 
annular particles of macaroni was 
descriptive of the character of the 
goods, & if used in respect of other 
macaroni would be likely to deceive. 
The trade mark was therefore ordered 
to be expunged from the register. — 
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429. Add. Annotation : — Consd. Somerlite, Ltd. v. 
Brown & Re Somerlite, Ltd.’s Trade Mark 
(No. 520,004) (1934), 61 R. P. 0. 205. 

429a. Ol invalid assignment .] — Re John Sin- 

clair, Ltd., Trade Mark, No. 566 a, post . 

429b. .] — A trade mark had been used 

for wholesale purposes by a tobacco firm, who 
also owned retail shops & in them sold tobacco 
under the mark. By an assignment to the 
firm who had always supplied the particular 
goods purporting to assign the mark to that 
firm, together with the goodwill of the 
business in the goods for which it has been 
registered, it was in fact intended that only 
that part of the wholesale business connected 
with the mark should be transferred. The 
assignment was registered. Application was 
made by a subsequent purchaser of the good- 
will of the business as it then existed together 
with all trade marks relating thereto to 
expunge the entry from the register, on the 
ground that the whole goodwill had not been 
transferred : — Held : the assignment was one 
not permissible by law & the entry of the 
assignment should be expunged, & the dis- , 
tinction sought to be made between wholesale 
' & retail goodwill was not effective. — Re 

Dobie & Sons, Ltd., Trade Mark (1935), 
52 R. P. C. 333. 

482a. Leave to adduct further evidence — 

When granted.] — Re Carl Ingenohl & 
Werner Davidis Trade Mark, Re El 
Orientb Fabrika de Tabacos, Incor- 
porated, Application (1931), 48 R. P. C. 
399. 

Annotation : Refd. lie Vince's Dry Batteries, Ltd.'s 
Application, lie General Eleotrie Co., Ltd.’s Opposition 
(1938), 55 K. P. O. 32(5. 

442a. Whether application to go into witness or 
non-witness list — Motion to stand over to 
allow respondents to answer appellant’s evi- 


Digest Supplement. 

dence.] — Re Cement Gun Co., Ltd., Trade 
Marks (1933), 50 R. P. C. 195. 

458. Add. Annotation : — Generally , Refd. Re 

Nicholson & Sons, Ltd., Application, Re 
Bass, Ratcliff & Gretton’s Trade Mark, 
[1931] 2 Ch. 1. 

465. Add. Annotation : — Apld. Re Inescourt’s 
Trade Mark (1928), 46 R. P. C. 13. 

481a. Alteration of ownership.] — Under an agree- 
ment, continuing over a number of years, & 
constituting the contracting parties co- 
adventurers, an Italian Co. (apete.) supplied 
an English co. (resps.) with goods. The 
English co. put these goods on the English 
market & sold them, or some of them, under 
one or other of two registered trade marks. 
The trade marks were of their own design 
& invention & were registered by them in their 
own name. Both the trade marks were 
used solely upon goods supplied by the 
Italian co. Under the agreement the trade 
marks were declared to belong jointly to the 
two contracting parties, & it was provided 
( inter alia) that if on expiration of the 
agreement either of the two contracting 
parties should be unwilling to renew the 
same, the exclusive ownership of the trade 
marks should belong to the party willing to 
continue it. The English co. in course of 
time gave due notice' to determine the agree- 
ment. The Italian co. thereupon claimed the 
right to the trade marks & applied to be 
entered on the register of trade marks as 
owners of them, or in the alternative as joint 
owners with the English co., or in the further 
alternative they asked for the removal of the 
trade marks from the register. The registrar 
refusing to proceed without an order of the 
ot., the Italian co applied to the ct. : — Held : 
the Italian co. were not at the timo of receiv- 
ing the notice to determine the agreement. 


Re Hancock's Golden Crubt Pty., 
Ltd.’s Trade Mark, [1929] Argus 
L. B. 40 ; [1929] V. L. R. 17.— AUS. 

b ii. .] — Pltf. was the owner of a 

registered trade-mark “ Honey Dew ” 
used In connection with the sale of a 
oertain orange-flavoured drink. The 
shops where it was sold had a cha- 
racteristic Interior arrangement Sc 
equipment & the mark had become 
well known to distinguish the beverage 
sold by pltf. from that of others. Deft, 
subsequently registered the words 
" Flora Dew " as its trade-mark for a 
similar drink, displaying said trade 
mark in & about its shops much in 
the manner employed by pltf., & in a 
pronounced manner following the 
Interior arrangement & equipment of 
pltf. *8 shops: — Held : deft, could not 
be said to have adopted his mark with 
a view of giving a distinctive descrip- 
tion to his beverage, but rather to take 
advantage of the business connection 
8c efforts of a rival trader, 8c such trade 
mark being liable to mislead, should be 
expunged from the register. In con- 
sidering whether one mark is an in- 
fringement of another resemblance 
between the two marks must be con- 
sidered with reference to the ear as 
well as to the eye. — Honey Dew, Ltd. 
r. Rudd, [1929] 1 D. L. R. 449 ; Ex. 
C. R. 83.— CAN. 

b Hi. .]— In 1923 reap, regis- 

tered, Sc began using in Canada, a 
trade mark consisting of a triangle 
bearing the words “ Deer Skin Finish ” 
above the words " Dan Dobbs," Sc a 
triangle below bearing the words 
“ Character Hats," for use in the sale 
of felt Sc straw hats. Some years 


before, petitioner, who was in similar 
business, adopted its president's name 
“ Dobbs " as a trade mark, to be used 
in the Bale of Its hats, & has since used 
the name to the present in Canada, & 
now by its petition asks that reap. 'a 
trade mark be expunged : — Held : 
that the words ** Dan Dobbs " & 
“ Dobbs " are obviously words as 
applied to a particular kind of goods 
that can be confused & would tend to 
deceive the ordinary purchaser, & 
resp.’s trade mark should be ex- 
punged. — Dobbs 8c Co. v. Robert 
Crean & Co., Ltd., ri929] Ex. C. R. 
164; varied. [1930] S. 0. R. 307 ; 3 
D. L. R. 22.— CAN. 

b iv. .] — Petitioner, long prior 

to the registration of resps.’ mark, 
adopted for use a speciflo trade mark 
consisting of the representation of a 
ram, across the centre of which appears 
the word “ Ceetee," with under the 
word ** Ceetee " the words " Pure 
Wool ” & over the word " Oeotee " 
the words " Guaranteed Unshrink- 
able " & under the ram the phrase 
" Established 1859," as applied to 
woollen goods of all kinds. Resps. 
had registered a speciflo trade mark 
consisting of the representation of a 
sheep arranged in front of the repre- 
sentation of radiating rays of light 
arranged under a rectangular figure, 
together with the name Dominion 
cutting through the rectangular figure 
& the words Woollens & Worsteds. 
Ltd. flanked on either side, as applied 
to woollens, worsteds, knitted goods 
& wearing apparel. The ot. found 
that petitioner adopted its trade mark 
some time previous to the adoption 
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by resps. of their mark Sc the registra- 
tion thereof. Sc : — Held : inasmuch as 
the most conspicuous part of the two 
trade marks Sc that which caught the 
eye was the ram which was similar 
in general shape Sc appearance, resps.’ 
trade mark was calculated to deceive 
& was registered without sufficient 
cause Sc should be expunged. — T ubn- 
bull (C.) Co., Ltd. v. Dominion 
Woollens & Worsteds, Ltd., [1932] 
Ex. O. R. 218.— CAN. 

b v. .] — Petitioner has carried 

on business since May, 1917, as a 
manufacturer of, 8c dealer in, lubri- 
cating Sc other oils, greases & similar 
goods, including on a small scale gaso- 
line, under the firm name of “ Atlas 
Oil Co." Resp. oo. in Jan., 1932, was 
granted a speciflo trade mark consist- 
ing of the word " Atlas " to serve in 
connection with the sale of gasoline. 
The ct. found not only that there was 
a likelihood of confusion bfct that there 
had been actual confusion in the minds 
of the public to the prejudice Sc detri- 
ment of petitioner : — Held : a trade 
mark may be acquired by user Sc that 
the prior user of an unregistered trade 
mark, the use of which by another is 
calculated to deceive, is entitled to 
protection, whether such use by 
another be made fraudulently Sc with 
deliberate intent to deceive or not. 
A specific trade mark applies to all 
goods of the same class or description . 
— Warren r. Excel Petroleum. 
Ltd., [19331 Ex. O. R. 131.— CAN. 

b vi. .] — Siegel Kahn Co. of 

Canada, Ltd. v. Peggy Bags Inc., 
jl935] Ex. C. R. 1 ; 2 D. L. R. 225.— 
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a party willing to continue the agreement 
within the words of the agreement A there- 
fore they were not entitled to be entered upon 
the register as sole owners, but they were 
entitled to be upon the register together with 
the English co. as joint owners . — Re “ Taran- 
tella ” Trade Marks (1910), 27 tt V C 
573. 

481b. Expiry of patent— Mark attached to patented 

goods.]-— A. obtained a patent for improve- 
ments in umbrellas which made them look 
more compact, lie adopted the word ' * Com- 
pactum ” to denote umbrellas so made, A 
such umbrellas were sold under that name, 
A. registered three trade marks- one in 
1882 consisting of a device with the word 
compactum thereon, another in 1881 con- 
sisting of the word “ Compactum ” alone, A 
a third in the year 1890 consisting of certain 
devices A letterpress including the word 
“ Compactum ” which word was disclaimed. 
The patent expired A A. relinquished busi- 
ness. B., his son, began to manufacture A 
sell umbrellas of the kind above-mentioned, 
under the name “ Compactum.” An action 
having been brought against him by Y. A Z. 
to restrain him from using the word “ Com- 
pactum ” he moved to rectify the register 
of trade marks by expunging the first, two 
trade marks, A served the notice of motion 
on A., Y. A Z., none of whom appeared 
on the hearing. An order was made to 
expunge the said two trade marks A for the 
costs to be paid by Y. A Z. Subsequently, 
on the motion of Y. A Z., the ,,rd. r was 
amended by adding A. as one of the parties 
to pay the costs. — Re Davis’ Trade Marks 
(1897), 14 It. J\ C. 903. 

493. Add. Annotation : — Refd. Re Columbia Gra- 
phophone Co. Trade Marks (Nos. 288,624, 
324,746 & 407,537) (1932), 49 R. P. C. 483. 

496. Add. Citation 29 R. P. C. 158. 

499. Add. Annotation : — Apprvd. Re Columbia 
Graphopkone Co. Trade Marks (Nos. 288,624, 
324,745 & 407,537) (1932), 49 R. P. 0. 621. 

503. Add. Annotation : — Refd. Re Nicholson A 
Sons, Ltd., Application, Re Bass, Ratcliff A 
Gretton’s Trade Mark, [1931] 2 Ch. 1. 

504. Add. Annotation : — Refd. Re Columbia Gra- 
phophone Co. Trade Marks (Nos. 288,024, 
324,745 & 407,537) (1032), 49 R. P. C. 483. 

511a. Use unknown at time of registration — 

Mark registered for “ cinematograph films M — 
Whether 44 talkie films ” Included.] — Appcts., 
Columbia Pictures Corpn., an American 
Corpn. manufacturing A dealing in cine- 
matograph films, applied on Apr. 0, 1930, to 
rectify the Register by excluding “ cine- 
matograph films A goods of a like description 
to cinematograph films,” from the specifica- 
tion of goods for which resps.’ three trade 
marks, all of which contained the word 
“ Columbia ” prominently, were registered 
in class 8. An application by the Corpn. 
for a mark which contained the figure of 
Liberty A the words “ Columbia Pictures ” 
had been refused registration under sect. 19. 
The following ground of objection was (inter 
alia) relied on by appcts. : (1) that there 
had been no bona fide user by resps. of any 
of their said trade marks in respect of cine- 
matograph films or goods of a like description 
during the five years immediately preceding 
the application to rectify. Keeps, did not 
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make nor had they ever made cinemato- 
graph films for commercial purposes. At 
the end of 1927 cinematograph films with 
sound accompaniment began to be shown 
commercially. Later the sound accompani- 
ment was provided by a photographic record 
of the sound made at the side of the film used 
to project a picture on the screen. Resps. 
had no objection, if the words “ Cinemato- 
graph films ” were held only to describe 
films for the production of visual pictures, 
to the exclusion of this class of goods from 
their specification of goods in class 8. But, 
if the words were held to include fllmB used 
to record A reproduce a sound accompani- 
ment, then resps. objected to the exclusion 
of such goods. At the trial it was held that 
44 cinematograph films ” included films which 
record A reproduce acousLio matter whether 
alone or jointly with visual matter ; that 
films for acoustic reproduction, sought to 
be excluded, were not known at the date of 
reaps.’ registration ; that in these circum- 
stances non-user during the five years imme- 
diately preceding the application to rectify 
could not be attributed to a definite intention 
not to use nor to a deliberate intention to 
abandon such trade marks in respect of 
such goods ; that the question of exclurion 
was a matter of discretion A that special 
circumstances must be considered ; A that 
the special circumstances explained the non- 
user. An Order was made to exclude from 
the specification of goods for which the 
resps/ three trade marks wore registered in 
class 8, “ cineraatograx»h films for visual 
exhibition to the public without the addition 
as an integral part of such films, of any 
means for the reproduction of sound.” 
Appcts. appealed to the Ct. of Appeal : — 
Held : non-user of the trade mark in respect 
of talking films during the whole of the five 
years Immediately preceding the application 
for rectification having been proved, resps. 
in order to escape from the provisions of 
sect. 37 of Trade Marks Act, 1905, must 
show that their failure to use their mark at 
some time during the five years was due to 
special circumstances in the trade ; resps. 
had at all events about fifteen months during 
which they could have prod iced talking 
films, but they refrained for reasons con- 
nected with their own business, A their non- 
user was not due to special circumstances in 
the trade. The appeal was alb wed. An 
order was made to exclude from the specifi- 
cation of goods for which reaps.’ three trade 
marks were registered in class 8 ” goods of 
the following description videlicet : cine- 
matograph films being transparencies adapted 
for the purpose of producing the illusion of 
moving pictures with or without a sound 
track incorporated thereon.” — Re Columbia 
Graphophone Co., Ltd. Trade Marks 
(Nos. 288,624, 324,745 A 407,537) (1932), 49 
R. P. C. 021, C. A. 

Annotation: — Reid. Newton Chambers & Co. v. Neptune 
Waterproof Paper Co. (1935), 5 li It. P. C. 399. 

515a. .] — J. Lesquendieu carried on in Paris 

a business called Parfumerie Lesquendieu 
for manufacturing perfumery goods, A used 
all the six trade marks in question. In 
1925 he promoted a French co., Parfumerie 
J. Lesquendieu Sooi6t6 Anonyme, to acquire 
this business. He purported to reserve for 
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himself the right to exploit the marks in 
foreign countries. In 1926 an English co. 
was formed, called J. Lesquendieu, Ltd., 
which had the exclusive right to sell the 
products of the French co. in England, 
Scotland, Ireland & Wales. In 1931 & 
1932 J. Lesquendieu registered the same six 
trade marks in England ; in Aug. 1933, the 
Parfumerie Lesquendieu Soci^te Anonyme 
moved to expunge the marks from the 
register. The appcts. contended that the 
marks were known in this country as being 
applied to their goods ; that resp. had no 
bond fide intention to use the marks, & had 
not in fact used them. Resp. alleged that 
appcts. had not been aggrieved by the 
registrations ; & that he had in fact manu- 
factured goods bearing the marks : — Held : 
resp. when he registered the marks was under 
contractual arrangements with appcts., under 
which he undertook not to take any interest 
directly or indirectly for his own account, or 
for account of a third party, in any perfumery 
business for a period of twenty- five years 
frbm Mar. 1, 1929 (with a saving as to the* 
interest in the English co.), & he had at the 
times when he registered the marks no bond, 
fide intention to use the marks ; the marks 
had become distinctive of goods manu- 
. factured by appcts. & any user of them for 
goods not so manufactured would be cal- 
culated to deceive ; appcts. were parties 
aggrieved & resp. had no bond fide claim to be 
the owner of the marks ; & the registration 
must be expunged from the register. Resp. 
was ordered to pay the costs of the motion, 
including the requisite fee for obtaining 
rectification. — Re Lesquendieu Trade 

Marks (1934), 61 R. P. C. 273. 

516a. Trade mark of gas company — Application 
to limit as to area.] — The South Metropolitan 
Gas Co. were the registered proprietors of a 
trade mark consisting 6f the word 4 * Metro,” 
originally registered in 1910, in respect of 
“ appliances or apparatus to be used in 
connection with the manufacture, testing, 
regulating, measuring & consumption of gas, 
& appliances or apparatus to be used in 
connection with the treatment of any pro- 
ducts obtained from the manufacture of g;as, 
all the said appliances or apparatus being 
included in Class 8.” On Apr. 1, 1933, 
Metropolitan Gas Meters, Ltd., gave notice 
of motion for rectification of the register by 
removal of the mark or limitation of the 
territory for which the mark was registered, 
on the grounds that at the date of registration 
resps. did not use or intend to use the mark 
except in the area to which by statute they 
were entitled to supply gas, & alternatively 
that the application for registration was 
ultra vires the powers of resps. & that it was 
ultra vires the powers of resps. to be pro- 
prietors of the mark. At the hearing appcts. 
contended that on a proper construction of 
the Acts governing resps. they had no power 
to supply meters or other apparatus outside 
a limited area, that there was an irrebuttable 
presumption that they would not exceed 
their statutory powers, that the ct. ought 
accordingly to assume that they had no 
bond fide intention to use, & had not in fact 


used the mark outside that area, & that the 
registration ought therefore to be limited, 
either under the provisions of sect. 36 or 
sect. 37 of the Trade Marks Acts, 1905- 
1919, to the area to which by statute resps. 
were entitled to supply gas. Resps. denied 
that their statutory power to sell meters was 
limited as to area, & further contended that, 
even if it were so limited, this afforded no 
ground for limitation of the registration : — 
Held: (1) resps. had by statute a general 
power to deal in meters & other appliances, 
there was no evidence that they had not 
exercised that power outside the area to 
which they were entitled to supply gas, <fc 
accordingly there was no ground upon which 
the registration could be limited to a parti- 
cular area ; (2) on the supposition that 

resps.’ power to deal in meters was, upon the 
true construction of the Acts, limited to a 
definite area, sect. 37 of the Trade Marks 
Acts was limited to the use of a trade mark 
on goods & had nothing to do with area or 
territory, & the section had no application ; 
it would not have been right for the registrar 
to have refused registration of the mark 
merely because the use or intended use of 
the mark was within a limited area ; at the 
date when the registration was made there 
was no power to impose a limitation as to 
area, the original registration was in any case 
protected by the provisions of sect. 41, & 
it would not be right now to limit the registra- 
tion under sect. 36 merely because the ct. 
now had a power in certain cases to make 
conditions as to area which it had not got 
at the time when the mark was registered. 
The motion was dismissed with costs. — Re 
South Metropolitan Gas Co. Trade Mark 
(No. 321,951) (1933), 50 R. P. C. 321. 

539a. Costs of affidavits — Discretion of taxing 
master.] — Appcts., Columbia Pictures Corpn., 
applied by motion to rectify the register of 
trade marks & in support of their application 
they filed six affidavits. Resps. to that 
motion, the Columbia Graphophone Co., Ltd., 
filed in answer one hundred & seventy-four 
affidavits & alleged that it was essential to 
their case to have a large body of trade 
evidence & they challenged appcts. to pro- 
duce a like volume of evidence. Appcts. 
thereupon filed two hundred & eighty-one 
affidavits in reply, The motion was allowed 
with costs, but a direction was given to the 
taxing master to have special regard to the 
nature of the evidence filed when he taxed 
appcts.’ costs. The taxing master allowed 
the appcts. their costs in respect of two 
hundred affidavits. Appcts. alleged that he 
had acted arbitrarily in that the affidavits 
were all of a similar nature & directed to 
similar matters & that there was no principle 
on which he could decide to allow the costs 
in respect of two hundred of them & to dis- 
allow the costs of the remaining eighty -one : 
— Held : the matter was solely in the taxing 
master’s discretion ; in the absence of any 
mistake in principle the ct. should not inter- 
fere. The summons was dismissed with 
costs. — Re Columbia Pictures Corpn., Ap- 
plication (1933), 50 R. P. C. 377. 

558. Add. Citation .-—140 L. T. 19. 


PART I. SECT. 6, SUB-SECT. 1.— A. 

559 UI. .] — The assignment of a 

trade mark to be valid must be made in 


conjunction with the assignment of the 
business with which it is connected. — 
Moyer t>. Holland, [1933] Ex. C. R. 
217.— CAN. 
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sd. Breach of warranty — What 
amounts to.) — Honey Dew, Ltd. v. 
Rtan, [1934] 4 D. L. R. 301.— CAN. 
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566. Add . Annotation : — Consd. Re John Sinclair, 
Ltd.’s Trade Mark 437,870 (1932), 146 L. T. 
417. 

566a.' .] — (1 ) When a mark has been registered 

in respect of a class of goods, an assignment 
of the mark is invalid, unless there is assigned 
with it the goodwill of the business connected 
with the whole class, even though the mark 
has only been used in connection with one 
kind o f go ods in the class. 

(2) When an assignment of a registered 
trade mark is held to be invalid in a case where 
the original proprietor of the mark is not 
before the ct., it is the entry on the register 
in respect of the assignment only which 
should be expunged & not the whole entry 
of the mark . — Re John Sinclair, Ltd.’s 
Trade Mark, [1932] 1 Ch. 598 ; 101 L. J. Ch. 
239 ; 146 L. T. 417 ; 49 R. P. C. 123, C. A. 

Annotations : — As to ( 1) Folld. Re Dobie & Sons, Ltd. Trade 
Mark (1935), 52 R. P. O. 333. As to (2) Folld. Macleans, 
Ltd. v. Lightbown 8c Sons, Ltd., Re Trade Mark “ Mac ” 
No. 458, G54 (1937), 54 R. P. C. 230. 

583. Add. Annotation : — As to (3) Consd. Re 
Soci6td des Usines Chimiques Rhone- Poulenc, 
[1937] 4 All E. R. 23. 

594a. User of mark must be as trade mark.] — 

“ The exclusive right to the use of a trade 
mark ” given to its registered proprietor by 
sect. 39 of Trade Marks Act, 1905, implies 
use of the mark for the purpose of indicating, 
in relation to the goods upon or in connection 
with which the use takes place, the origin 
of such goods in the user of the mark by 
virtue of the definition of trade raar!. con- 
tained in sect. 3. Therefore the right to 
such exclusive use does not prevent the use 
of the registered word or phrase if not used 
as a trade mark. 

Applts. were the registered proprietors of a 
trade mark “ Yeast-Vite,” & resp. put on his 
goods — 

Yeast Tablets 
a substitute for 
Yeast-Vite. 


Resp.’s preparation differed substantially 
from applts. : — Held : as the user of resp. 
was not user as a trade mark, applts. were not 
entitled to an injunction restraining resp. 
from infringing applts.* trade mark “ Yeast- 
Vite.” — Irving’s Yeast-Vite, Ltd. v . Horse- 
nail [Ex p.) (1934), 103 L. J. Ch. 106; 
150 L. T. 402 ; 60 T. L. R. 205 ; 78 Sol. Jo. 
102 ; 51 R. P. C. 110, H. L. 

601a. .] — Pltfs. were the registered pro- 

prietors of “ Sun & Moon ” trade marks 
Nos. 265,479 Sc 382,012, both registered in 
Class 38 for articles of clothing, & com- 
menced an action quia timet for infringement 
& passing off. Lefts, had used advertising 
matter bearing the word “ Permacola ” with 
a sun next the letter “ P ” & with an em- 
bellished P & intended tc continue such uBe. 
Defts. having pleaded prior to amendment 
the use of the trade mark No. 553,414 
registered in the name of Ilaslam, Ltd., 
pltfs. applied to rectify the register by 
expunging that trade mark. A consent order 
was made that it should be expunged & the 
costs of obtaining the consent order should be 
paid by reaps. Haslams, Ltd. & the costs of 
reaps. Cotella, Ltd. reserved to the con- 
clusion of the action Held : dofts.’ use of 
their mark did not infringe the idea sym- 
bolised by pltfs.’ marks nor did their advertise- 
ments constitute anything in the nature of 
passing off & the action was dismissed with 
costs. No order was made as to those costs 
of the motion which had been reserved. — 
Hollinr (William) A (V)., Ltd. v. Cotella, 
Ltd., Re Haslams, l/m.’s Trade Mark, 
No. 553,414 (1936), 54 It. P. 0. 81. 

610. Add. Annotation Consd. Abbey Hports Co. 
v. Priest Bros. (1936), 53 R. P. C. 300. 

610a. .] — Pltfs. in this action were the 

registered proprietors of a trade mark 
“ Corinthian,” in respect of a bagatelle 
game. A representative of pltfs. ordered & 
obtained from defts. by means of a “ trap ” 
order a board of another make, under circum- 


PART I. SECT. 6, SUB-SECT. 1.— C. 

im. Assignment in gross .] — One H., 
doing: business under the trade name 
of the Carp Flour Mills, registered the 
trade mark “ Mello-Creme " In 1925, 
for UBe in the milling 8c sale of a break- 
fast food, Sc used the same in his 
business. In 1927, H., by deed, 

assigned to pltf. the said trade mark 
with the goodwill of H.» relating to the 
sale of cereal foods under the said 
mark. Notwithstanding this assign* 
ment, H. continued to carry on his 
business as before, using the trade mark 
along with his trade name on the 
cartons of the product milled Sc sold 
by him ; Sc the goodwill aforesaid was 
never, in fact, transferred. Pltf. did 
not manufacture but merely sold the 
product of H., marked as aforesaid, 
with nothing on the product associating 
it with them. Pltf. later registered the 
same trade mark to be used in the sale 
of all food products, including cattle, 
hog Sc hen foods, thereby attempting 
to extend the scope of the first trade 
mark. The present action is to restrain 
defts. from using said mark in the sale 
of bread : — Held: an armament in 
gross of the right to a name is invalid, 
Sc as the goodwill of H. was never in 
fact transferred to pltf.. Sc as the trade 
mark “ Mello-Creme ” was assigned by 
itself, notwithstanding what was 
alleged in the deed of transfer nothing 
passed to pltf. by the said transfer, & 


pltf. had no locus standi to take the 
present action. — Mello-Creme Pro- 
ducts v. Ewan’s Bread, Ltd., [1930] 
Ex. C. R. 124 ; 4 D. L. R. 877.— CAN. 

PART I. SECT. 6, SUB-SECT. 3. 

•p. Allocation of arcus — Action for 
infringement.] — L. carried on, from 
1914, in partnership with various 
persons, the manufacture & distribu- 
tion in various Australian States of a 
furniture & stove polish which was put 
up in tins of a particular size Sc descrip- 
tion, of which the word “ Ezywurk " 
was a distinguishing Jfoatiire. Il 1919 
by agreement for dissolution of partner- 
ship L. obtained the exclusive right to 
manufacture Sc sell the polish in New 
South Wales, other than the Broken 
Hill District, & in other areas, while 
bis former partners retained Biniilarly 
exclusive rights in other States. W. 
who was carrying on business in Sydney 
in 1930 obtained consignments of the 
polish from areas outside pltf.’s con- 
trol. In a suit by L. to restrain W. 
from passing off the polish so obtained 
by him as A for the goodH of L., the 
ct. found as a fact that the word 
•* Ezywurk ” Sc the get up of the polish 
had become associated in the New 
South Wales market, other than the 
Broken Hill District, solely with goods 
of L.’s manufacture, & granted the 
injunction asked for. — Leach v. Wyatt 
(1931), 48 N. 8. W. W. N. 173.— AUS. 

29 


PART I. SECT. 7, SUB-SECT. 1. 

st. Resale of repaired articles .] — 
There is no prohibition on the resale 
of repaired articles to which the trade 
mark of the original maker is applied. 
Sc for which he has been paid. — A G 
Spark Plug Co. v. Canadian Spark 
Plug Service, Super Kjckined Motor 
Oils & Timothy Wilj t \m Brazil, 
[1935] Ex. C. R. 57 ; 3 I). L. It. 84.— 
CAN. 


PART I. SECT. 7, SUB-SECT. 2.— A. 


696 HI. Matters special to one 

trader. \- -When the goods of one manu- 
facturer are so packed or arranged 
externally as to resemble those of 
others engaged in the same trade, as 
in the case of starch & tea, the simi- 
larity common to all does not of Itself 
expose the manufacturer to an action 
for infringement, bat makes It incum- 
bent upon him to take care that his 
distinguishing mark Is really dis- 
tinguishing. The imitation or simi- 
larity must be In respect to matters 
which are riot common to the trade, 
hut special to one trader. In this 
case the manufacturer’s name, printed 
in large letters at the top being really 
distinguishing, the public could not be 
deceived Sc the action was dismissed. — 
Henry K. Wampolb 3c Co., Ltd. v . 


Hervay Chemical Co. of Canada, 
Ltd., [19291 Ex. C. R. 78 ; affd.. 
[19301 S. 0. R. 336 ; 2 D. L. R. 976.— 
CAN. 
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stances which pltfs. alleged amounted to 
infringement of trade mark & passing off. 
The only connection of the board supplied 
with pltfs.’ mark was that the mark was 
mentioned in a letter giving a firm order 
after the board which was supplied had been 
inspected at an interview. Subsequently, 
after issue of the writ, pltfs. did not proceed 
with the action, which was only revived 
after a considerable delay, because defts. 
inquired as to the position, & issued a 
summons : — Held : the supply of the board 
under these circumstances was not an in- 
fringement ; as regards passing off, the trap 
order was of an objectionable nature, & a 
single trap order without evidence of system 
or of dishonesty was insufficient, & the action 
must be dismissed. As regards costs, defts. 
were entitled to know how stood the charge 
against them, & the action must be dis- 
missed with costs. — Abbey Sports Co., Ltd. 
v. Priest Bros. (1930), 53 R. P. C. 300. 

313a. Selection — What amounts to.] — In 1910 R. 
commenced selling oil in & around Cambridge 
as “ Somerlite ” oil & registered in respect 
, thereof a device mark incorporating the word 
Somerlite. In 1914 R. started a branch at 
Fordham & sold oil under the name Somerlite 
' in an area round Fordham. In 1915, deft, 
took over the business at Fordham & sold 
oil supplied to her by R. under the name 
Somerlite, & used in connection therewith 
tins bearing the device mark & R.’s name. 
In 1925 deft, entered into a contract for the 
supply of oil from C. & Co., with R.’s know- 
ledge, &, as pltfs. alleged, under his direction ; 
& it was alleged that prior to the date of the 
contract, R. had tested the oil supplied by C. 
& Co. This oil deft., with R.’s knowledge, 
continued to sell as Somerlite. In 1931 R. 
registered Somerlite as a word mark & 
assigned the two marks to pltfs. In 1932 
pltfs. commenced an action for infringement 
of the two marks <fc for passing off, alleging 
that deft, had infringed by selling oil not 
supplied by pltfs. as Somerlite. Deft, ad- 
mitted the sale, but denied that she had 
infringed or passed off, & moved for rectifica- 
tion of the register by expunging the name 
mark, on the ground that it was not adapted 
to distinguish the goods of pltfs. <fe waa 
calculated to deceive by reason of the con- 
tinuous user of the mark on oil by deft, on 
her own account over an extensive territory 
for many years. She further alleged that 
pltfs. & their predecessor had known for 
many years of her use of the mark & were 
debarred from relief by laches or acquiescence. 


Pltfs. alleged that the oil supplied by C. & 
Co. was R.’s oil by virtue of his selection 
within Trade Marks Acts, 1905-1919, s. 3 : — 
Held : there had been no selection of deft.’s 
oil by R. within sect. 3 of the Trade Marks 
Acts ; when rectification is sought in respect 
of a mark which is per ae registrable under 
sect. 9 (1) to (4), the circumstances under 
which such mark was used prior to registration 
must be considered ; the word mark was not 
distinctive of R. at the date of registration & 
was calculated to deceive & must be ex- 
punged. The appeal was dismissed with 
costs. — Somerlite, Ltd. v. Brown & Re 
Somerlite, Ltd.’s Trade Mark (No. 520,004) 
(1934), 51 R. P. C. 205, C. A. 

613b. Sale of reconditioned goods.] — Defts. had 
reconditioned vacuum cleaners of pltf.’s 
manufacture & had included in the recon- 
ditioned article certain parts not of pltfs.’ 
manufacture : — Held : pltfs. were entitled to 
an interlocutory injunction on the ground 
that this was an infringement of their trade 
mark. — Hoover, Ltd. v. Air-Way, Ltd., 
[1936] 1 All E. R. 406 ; 53 R. P. C. 399. 

614. Add. Annotation : — Refd. Jacques (John) & 
Son, Ltd. v. Chess, [1939] 3 All E. R. 227. 

616. Add. Annotation : — Refd. Bale & Church, 
Ltd. v. Sutton, Parsons & Sutton & Astrah 
Products (1934), 51 R. P. C. 129. 

624a. What must be considered — Circumstances of 
use prior to registration.] — Somerlite, Ltd. 
v. Brown & Re Somerlite, Ltd.’s Trade 
Mark (No. 520,004), No. 613a, ante. 

629a. .] — Pltfs., who were proprietors 

of a trade mark, consisting of the word 
“ Nild6,” registered in class 48 in respect 
of face powders & similar toilet articles, 
brought an action for infringement of the 
mark & for passing off against defts., who 
carried on business as ladies’ hair-dressers 
under the name “ Ernald£, Ltd.,” at premises 
which were nearly opposite to those of pltfs. 
Pltfs. alleged ( inter alia) that defts.’ shop 
front was identical with that of pltfs., save 
in colour & the substitution of the name 
“ Ernald6 ” for “ Nild6 ” : — Held : the name 
“ Ernald^ ” was not adopted with the 
intention of deceiving, & did not in fact 
deceive, the public, & there had been no 
infringement of the trade mark. — Socifir6 
La Parfumerie Nild6 v . Ernald&, Ltd. & 
Fryer (1929), 46 R. P. C. 453. 

620b. .] — B. P. Mohamed Noordin 

v. S. E. S. Abdul Kareem & Co. (1931), 48 
R. P. C. 491, P. C. 


ART I. SECT. 7, SUB-SECT. 2.— B. 


614 xiii. .] — Majlumiar & 

30. v. Finlay & Co. (1029), I. L. R. 
Ran. 169.— IND. 


614 xfv. .1 — Pltfs., whole- 

lale whisky merchants, carrying on 
msiness in the town of Newry, were 
■he proprietors of a trade mark in 
43 registered in 1889 in respect 
whisky. The mark consisted of a 
skeleton map of Ireland, uncoloured, 
showing tho coast line Sc having the 
mmo of the firm printed across. It 
vas used on labels attached to bottles. 
Sc on show cards distributed as adver- 
tisements, filled up in colours, a 
separate oolour being given to each of 
he four provinces of Ireland. Defts,, 
who were wholesale whisky Sc wine 
merchants in Dublin, in 1911 began 


to use in Ireland as an advertisement 
for their whisky tin trays & tablets, 
decorated with a map of Ireland, 
coloured green, Sc “ Burke’s whisky ” 
printed in largo letters. In the centre 
of the map was depicted the bottle 
used by defts., showing their label, 
which was registered as a trade mark. 
They wore unaware, till complaint was 
made, that pltfs. had registered a map 
of Ireland as a trade mark, or used it 
in connection with their whisky. In 
1915 pltfs. commenced this action for 
infringement of their trade mark. 
No evidence was given that anyone 
was deceived or likely to be deceived 
by the advertisements used by defts. 
It was contended on behalf of pltfR. 
that the advertisements were copies 
of pltfs.’ trade mark, Sc that, apart 
from evidence of deception or likeli- 

30 


hood of deception, they had by virtue 
of sect. 39 of Trade Sharks Act, 1905. 
the exclusive right to use the map of 
Ireland in connection with whisky, & 
that defts. invaded their right of 
property in it : — Held : the adver- 
tisements of defts. were not mere copies 
of pltfs.’ trade mark, & there being 
no evidence of deception in fact or of 
reasonable probability of deception 
tho action ■could not be maintained. — 
Alerdice (Duncan) & Co., Ltd. v. 
Edmund Sc John Bukke, Ltd. (1916), 
33 R. P. C. 341.— IR. 

PART I. SECT. 7. SUB-SECT. 2.— 

D. (a). 

•e. " Peggy Sage ” — “ Peggy Royal.”} 
— Held .* the trade marks in question 
were so similar as to be likely to 
cause confusion. — P eggy Sags Inc. Sc 
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655. Add . Annotation: — Retd. Re Inescourt’s 
Trad© Mark (1928), 46 R. P. O. 13. 

655a. “Minimax.”]— Defte. in this case used 
pltfs.’ trade mark “ Minimax ” in connection 
with the sale of refills of deft.’s make for 
pltfs.* fire extinguishers, & pltfs. commenced 
an action to restrain infringement of the trade 
mark & passing-off : — Held : deft, had in- 
fringed the trade mark & had passed off his 
goods for those of pltfs. — Minimax, Ltd. v. 
Moffat (trading as L. & G. Fire Appliance 
Co.) (1936), 62 R. P. C. 340. 

655b. “ Radium.”] — JPltf. was the registered pro- 
prietor of a trade mark consisting of the 
word “ Radium ” in respect of a preparation 
for the hair, skin & teeth, & perfume & 
perfumed soap, manufactured A sold under 
the name of “ Blandford’s Radium Hair 
Food Tonic and Restorer.” lie brought an 
action against deft, to restrain the infringe- 
ment of the trade mark Si moved for an 
interim injunction. Deft., who advertised 
& sold a preparation for the hair under the 
names “ Radium ” & “ la Radium ” con- 
tended that she was entitled to use 
“ Radium ” as a bond fide description of her 
goods : — Held : an interim injunction ought 
to be granted. — Brighten r. Cavendish 
(1916), 32 R. P. C. 229. 

670a. “ Mendlt ” — “ Mendine.” | — ( 1()()MBK V. 

Mbndit, Ltd. (1913), 30 R. P. C. 709. 

676a. “Marie Elizabeth” — “Marla Lisette.”] — 

Pltfs., a Portuguese firm, who had carried on 
business by themselves & their predecessors 
since 1892, were importers ( inter alia) of 
tinned sardines into the United Kingdom. 
They were the registered proprietors of trade 
mark No. 201.985 registered in Class 42. 
consisting of the words “ Marie Elizabeth ” 
& a pictorial design, & of Trade Mark No. 
424,307 also registered in Class 12 consisting 
of the words “ Marie Elizabeth ” alone. 
Defts. sold a consignment of tinned sardines 
obtained from America & bearing the words 
“ Maria Lisette,” the whole of which had been 
sold prior to the action, & had also issued a 
circular offering Marie Lisette ” tins of 
sardines: — Held: the mark “Marie Eliza- 
beth & its abbreviation “Maries” in- 


dicated pltfs.’ goods, & the use of the mark 
“ Maria Lisette ” or “ Marie Lisette ” was 
an infringement of the trade marks & was 
calculated to pass off ; <& although defts. no 
longer had any goods marked in this way in 
their possession, pltfs. were nevertheless 
entitled to an injunction. The usual other 
relief was granted. — Fialho v. Simond & Co. 
(1937), 64 R. P. C. 193. 

679a. Black cat.] — T. who had used the device of 
a black cat in connection with the hiring of 
cinematograph films, converted his business 
into a limited co., T. & Co., Ltd. which, in 
1916, registered, in respect of films, a device 
consisting of a black cat standing upright on 
a globe Si operating a photographic camera 
or a tripod stand & used the trade mark on 
films. Prom 1915 the U. Co., Ltd. used, in 
connection with the hiring of cinematograph 
films, a. device consisting of a circular disc 
with wording round it, with a seal in the 
central portion of it bearing the letters 
“ (}. F. 11. H.” Dehind the disc, there 
appeared the* head A: feet of a black cat.. 
T. & Co., Ltd. brought an action for infringe- 
ment. It was held that the prominent, 
feature in pltfs.’ trade mark was a black cat ; 
it was not, necessary for infringement that 
t here should he such a resemblance between 
pltfs.’ Si defts.’ marks that an ordinary 
trader or an ordinary member of the public 
would mistake one for 1 he other ; black cat 
films meant pltfs.’ films in the district, 
where they traded ; the identification of a 
well-known film, such as di-fts.’ with a black 
cat in the trade in the articles dealt in by 
pltfs. would cause injury to pltfs.’ trade ; Si 
an injunction was granted. On appeal : - 
Held,: the action was one for infringement 
of trade mark only Sc not to restrain passing 
off ; defts.’ device was not an infringement 
of pltfs.’ registered trade mark. — Tathm Si 
Co. (1915), Ltd. r. (Iaumont Co., Lro. 
(1917), 34 R. P. C. 1K1. C. A. 

Add. Citation on appeal (1929), 46 R. P. C. 
400, C. A. 

Add. Annotations : — Consd. Irving’s Yeast- 
Vite, Ltd. v. Horsenail (1933), 50 R. P. C. 
1 39. Refd. Irving’s Yeaet-Vite, Ltd. v. Horse- 
nail (1933), 103 L. J. Ch. 100. 


North am-Warren, Ltd.. No. 15240 t>. 
Siegel Kahn Go. or Canada, Ltd., 
[1936] S. C. R. 539 ; 4 D. L. R. 151.— 
CAN. 

•f. “Hotel Ansonia ” — “Hotel Hat- 
8 onia .”] — Injunction granted to pro- 
prietor of “ Hotel Anaemia ” to 
restrain reap. from using tbe name 
“ Hotel Wataonia.” — Fein berg v. 
Watson, [1937] N. L. R. 262.-6. AF. 

»g. “Daniel Crawford Robert 
Crawford.”] — The complainera being 
the registered, owners of two trade 
marks, each containing the facsimile 
signature “ Daniel Crawford. ” took 
proceedings for infringement in respect 
of the use by resps. of a facsimile 
signature, “ Robert Crawford ” : — 
Held : resps. had not infringed, & 
the note of suspension was refused with 
expenses. — Crawford (Daniel) & Son 
v. Bernard Sc Co. (1894), 11 R. P. C. 
580. — SCOT. 

•k. “ Lavona ” — “ Lavroma.”] — The 
T. Co. were registered proprietors of 
trade marks consisting of the words 
“ Lavona ” Sc “ Lovona ” in Class 48 
which covers perfumery (including 
toilet articles, preparations for the 
teeth. Sc hair, Sc perfumed soap). 
They used the marks in connection 


wit h liquid hair tonics sold in hot tics 
2s. 11«. D. & Co. used the nil mo 
*• Lavroma ” in connection with sham- 
poo powders sold at 2d. ouch : Held. : 
the word “ Lavroma ” did not so 
closely resemble either ” Lavona ” or 
“ Lovona ** as to be calculated to 
deceive. Observed, that if it had done 
so, interd>ct wmild have been granted. 
— Tokalon. I.td. r . Davidson & Co. 
(1918), 32 It. J\ (\ 133. SCOT. 

si. “ ('ora-('oht' “Pe/ttn-foUi.”] — 
Coc \ *( 'oi. v co. in’ Can 'da. Ltd. v. 
Pepsi -cola Co. of Canada, Ltd., 
[11)38 J Ex. ( • H. 263 ; 4 D. L. It. 115.- - 
CAN. 

PART I. SECT. 7, SUB-SECT. 2.— 

D. (b). 

t g. Arrow. was the registered 
proprietor of a trade mark in respect of 
chewing gum (consisting of an arrow. 
Deft, manufactured & sold chewiDg 
gum iu Tiiail cellophane packets, each 
packet, though bearing deft. *8 trade 
mark, having an arrow maikod on two 
sides. Deft, adduced evidence to 
show that the arrows had been placed 
on tbe cellophane for the purposes of 
an automatic wrapping machine which 
wrapped the chewing gum in the small 

31 


cellophane packets: - Held : deft, hud 
infringed pltf.’s tradu mark. Sc an 
injunction should be gi anted.-- Witto- 
LKY'R ( AUSTRALASIA), LTD. V. Ltlli 

Havers Australasia, Ltd. (1937), 
37 S. R. N. y. W. 9 ; 64 N. H. W. W. N. 
19.— AUS. 

PART I. SECT. 7, SUB-SECT. 2. E. 

8g. Directions on medicine.] — Whore 
two traders are selling the Harao 
medicine. Sc the one prints on his 
bottle directions for its use ; assuming 
Much directions to bo correct, it iu no 
infringement of such label to copy or 
repeat such directions ; otherwise his 
liberty as a manufacturer would be 
unduly interfered with. — Hen by K. 
Wampole Sc Co.. Ltd. r. Hf.uvay 
Chemical Co. of Canada, Ltd., 
[1929] Ex. C. U. 78.— CAN. 

PART 1. SECT. 7, SUB-SECT. 3.— A. 

c i. .j— A co. of manufacturing 

chemists obtained in a prior action a 
(} or Juration that the trade marks 
“ Lus&lax,” “ Kusaline,” “ Voodoo 
Sauce.” “ Eusalltz,” “ SaJitz,” & 
*• liedcw ” which had been registered 
by their employee K. in his own imitrn 
without their knowledge or authority, 
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694. Add. Annotation : — Refd. John Figorski, 
Ltd. v . Smith Seymour, Ltd. (1939), 56 
R. P. C. 135. 

696a. Striking out statement ot claim — Res 

judicata.] — Jaeger Oo., Ltd. v. Jaeger 
(1929), 46 R. P. C. 336, O. A. 

696b. Stay of proceedings — Pending determination 
of application for registration.]— -James (J. TJ.) 
Sc Sons, Ltd. v. Wafer Razor Co., Ltd. 
(1932), 49 R. P. C. 597, C. A. 

713. Add. Annotation : — Refd. Canadian Shreddep 
Wheat Co. v. Kellogg Co. of Canada, Ltd., 
[1938] 1 All E. R. 618. 

739a. .] — In an action to restrain infringement 

of registered trade mark pltfs. by their state- 
ment of claim pleaded their registration but 
did not plead user of the mark prior to the 
date of registration. Defts. pleaded user by 
them of the same mark prior to the date of 
the registration of pltfs.’ mark, but did not 
plead that they had used the mark prior to 
the user (if any) of pltfs. At the trial, 
pltfs. tendered evidence of user by them or 
their trade mark prior to the date of thfe 
registration pleaded. Defts. contended that 
such evidence was inadmissible in that user 
had not been pleaded by pltfs. They further 
' contended that in setting up a defence under 
sect. 41 of the Trade Mbrks Acts where user 
prior to registration had been pleaded by 
ltfs. it was sufficient for defts. to plead user 
y them prior to the date of pltfs. ’ registration, 
& unnecessary & superfluous to plead user 
prior to the date of pltfs.’ user when no such 
user by pltfs. was alleged in the statement of 
claim, Sc that, if pltfs. wished to rely upon 
such user, it must be pleaded by way of 
reply : — - Held : the statement of claim was 
correct in that it was not necessary for a 
pltf. who relied upon a registered trade mark 
to plead user either before or after the date 
of registration, & accordingly the evidence of 
user prior to registration was admissible ; in 
order to set up a defence under sect. 41 of the 
Trade Marks Acts, deft, must plead user by 
him at a date anterior to the user or registra- 
tion of pltfs., & it was not sufficient to plead 
user prior to registration simpliciter. An in- 
junction to restrain defts. from infringing the 
registered trade mark was granted.-— Smith, 
Bartlet & Oo. v. British Pure Oil Grease 
& Carbide Co., Ltd. (1933), 51 R. P. C. 157. 

740a. Mark not calculated to deceive — Trade 
Marks Act, 1919 (c. 79), s. 4.]— Pltfs., who 
were the registered owners of the word 
“ Kleenoff ” in Part B. of the register, 
brought an action against defts. in respect 
of their use of the word “ Kleenup.” Both 
words wore used in respect of cleaners for 


cooking stoves, but the submission that they 
were too descriptive to be distinctive was 
rejected. The Judge held that defts. had 
failed to establish the special defence (not 
calulated to deceive) under sect. 4 of the 
1919 Act, Sc that they had infringed. An 
injunction was granted against infringement 
but not against passing off, the issues being 
similar, pltfs. were given their whole costs. 
In the absence of a motion to expunge the 
trade mark, Sc in view of the peculiar nature 
of a Part B. mark, a certificate of validity 
was refused. Defts. appealed to the Ct. of 
Appeal : — Held : the mere absence of evi- 
dence of actual deception did not enable 
defts. to rely on the special defence in sect. 4, 
for the ct. could consider probabilities, for 
example, in telephoned or written orders, & 
that deft, had not established any special 
defence under the proviso in sect. 4, Sc that 
a difference of get-up did not assist defts. 
on the question of infringement, Sc that 
defts. had infringed. 

Per Romer, L.J. : the words “ upon or 
in connection with the goods ” should be 
implied in sect. 4. Mis-spelling, when 
imitated, is relevant in deciding infringement. 

Per Maugham, L.J. : the words “ the 
user of which pltf. complains ” in sect. 4 
extend to a consideration of, the probable 
consequences arising from the use of a mark 
colourably resembling the registered mark. 
The test of infringement is the same where a 
trade mark has a descriptive element as 
whore it has not, except so far as that element 
may be common to the trade. The appeal 
was dismissed with costs. — Bale Sc Church, 
Ltd. v. Sutton, Parsons & Sutton & Astrah 
Products (1934), 51 R. P. C. 129, C. A. 

Annotations : — Confid. Re William Bailor (Birmingham), 
Ltd.’s Application to Register a Trade Mark, Re Gilbert 

Go.’b Opposition (1935), 52 R. P. G. 136. Refd. Hollins 
(William) & Co. v. Cotella, Ltd. (1936), 54 R. P. G. 81 ; 
Ravenhead Brick Go. v. Ruabon Brick & Terra Cotta Co. 
(1937), 54 R. P. C. 341. 

740b. Use as description — Use calculated to de- 
ceive.] — Pltfs. were the registered owners of 
a trade mark “ Izal ” No. 171,812 registered 
in 1893 in Class 3 in respect of chemical 
substances prepared for use in medicine Sc 
pharmacy, & they also claimed user of the 
mark Izal on their disinfectant fluids Sc on 
their toilet rolls which were medicated with 
Izal. Defts. sold toilet rolls in wrappers 
with the words “ Medicated with Izal ” 
on them, the words “ medicated with ” being 
in small letters compared with those of 
the word “ Izal.” Pltfs. commenced an 
action against defts. to restrain infringement 
of trade mark & passing off. Defts. claimed 
the right to use the words “ Izal ” & 


which they had spent large sums of 
money id advertising, were the pro- 
perty of tho oo., that the entries 
u the register had been made with- 
out sufficient cause & wrongfully 
remained on the register & that the 
said entries should be expunged from 
the register. K. prior to that action 
being raised, left the co.’s employment, 
set up a competing business along with 
his wife & proceoaed to manufacture, 
sell & advortise his preparations under 
the above-mentioned names. The co. 
— founding on the declaration obtained 
in the prior action — raised an action 
to interdict K. & his wife. When 
the action of interdict was raised, the 
said trade marks had not been ex- 


punged from the register nor were the 
co. themselves on the register in 
respect thereof. The co. did not 
dispute that K. was entitled to manu- 
facture preparations according to his 
recipes, but they did dispute that ho 
w r as entitled to use the trade names by 
which these preparations were known 
& sold to the publio while he was in 
their employment & which they had 
spent money in advertising. The 
Lord Ordinary having held that the 
complainers, not being on the register 
as proprietors of the said names, had 
no title to sue under the Trade Marks 
Acts, & further that they had not 
relevantly averred any case of “ pas- 
sing off,” the complainers reclaimed. 
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The ct. sieted the action to enable the 
complainers to have an application 
for registration of the said marks 
in their name considered by tbo 
registrar. Thereafter, upon registra- 
tion having been obtained, the ct. 
granted the interdict craved. — Wajlker 
& Sons, Ltd. v. Kego (No. 2) (1922), 
39 R. P. C. 277.— SCOT. 

PART I. SECT. 1 , SUB-SECT. 4. 

si. Acquiescence .} — Acquiescence in 
the Infringing use of a trade mark for 
deft, for over six years is a defence to 
an action for infringement. — Maga- 
zine Repeating Razor Co. ofCanada, 
Ltd. v. Schick Shaver, Ltd., (19391 
Ex. O. R. 108; 2 D. L. R. 17.— CAN. 
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** medicated with M in a diamond shape as 
being a bond fide description of their goods 
which they had in fact medicated with Izal 
disinfectant fluid : — Held : defts.’ use of 
the mark Izal on their toilet roll wrappers 
was an infringement of pltfs.’ trade mark 
“ Izal,” defts.’ wrapper not constituting a 
lair description of the character or quality of 
the goods within sect. 44 ; also, there was 
evidence sufficient to support an action to 
restrain passing off of defts.’ toilet rolls as & 
for pltfs. toilet rolls, but an injunction to 
restrain infringement of the trade mark 
afforded ample protection to pltfs. Judg- 
ment was given for pltfs. with costs & an 
injunction to restrain infringement was 
granted ; also, an unlimited registration for 
a particular Class of goods conferred a right 
to that trade mark for all the goods in that 
class whenever they may be included. 
Semble : costs of & occasioned by amendment 
do not include costs thrown away by amend- 
ment. — Newton Chambers & Co., Ltd. v. 
Neptune Waterproof Paper Co., Ltd. 
(1935), 52 R. P. C. 399. 

747. Add. Annotation : — As to (2) Refd. Coles 
(J. H.) Proprietary, Ltd. v. Need, [1934] 
A. C. 82. 

763. Add. Annotation : — Dlstd. British Blue Spot 
Co., Ltd. v. Keene (1931), 48 R. P. C. 375. 

778. Add. Annotation: — As to (1) Refd. Re 
Nicholson & Sons, Ltd., Application, Re 
Bass, Ratcliff & Grotton’s Trade Mark, 
[1931] 2 Ch. 1. 

809a. .]— Rtppingilles Albion L\mp Co., 

Ltd. v. Clarke’s Syphon Stove Co., Ltd. 
(1917), 34 R. P. C. 365. 

818a. Possibility of confusion.] — Edison 

Accumulators, Ltd. v. Edison Storage 
Batteries, Ltd. (1929), 46 R. P. C. 432. 

825. Add. Annotation : — Refd. Draper r. Trist, 
[1939] 3 All E. R. 513. 

834a. .] — Pltfs., who were the registered 

proprietors of a trade mark consisting of the 


word “ Rus,” registered in class 16 in respect 
of porcelain & earthenware, brought an action 
against defts. for infringement of the mark 
& passing-off by the use in respect of bricks of 
the word “ Sanrus.” Pltfs. alleged that they 
& their predecessors had used the mark 
4 ‘ Rus ” upon & in connection with goods, 
including bricks <fc tiles, since the year 1913, 
& complained of an offer for sale by defts. 
of “ Sanrus ” facing bricks. Prior to the 
issue of the writ, defts. had applied to 
register the mark “ Sanrus,” & had by letter 
undertaken not further to use the word until 
the application for registration had been 
finally adjudicated upon, & defts. alleged 
that they had never used the word “ Sanrus ” 
as a trade mark & had no intention of so 
using it unless they obtained registration of 
the word as a trade mark. At the trial, 
defts. contended that their mark was not an 
infringement of “ Rus ” & that there was no 
evidence of passing-off, & they contended 
that the undertaking given before action 
brought, which they repeated, deprived pltfs. 
in any event of the right to an injunction : — 
Held : a deft, has no right to divert pltf. 
from the ct. which he has chosen, & is entitled 
to choose, for the vindication of his rights, 
& to cause him to contest in proceedings 
before the Patent Office the right of deft, to 
have his mark registered ; the word “ San- 
rus ” was an infringement of the trade mark 
“ Rus,” & pltfs. were entitled to an injunction 
restraining infringement ; the evidenco was 
too slender for the granting of an injunction 
to restrain passing-off, but defts. had invaded 
the legal rights of pltfs. by the infringement of 
their mark, & an inquiry as to damages was 
ordered. Defts. were ordered to pay pltfs.* 
costs of the action. — Ravkniiead Brick Co., 
Ltd. v. Ruabon Brick & M'ehua Cotta Co., 
Ltd. (1937), 54 R. P. C. 341. 

836. Add. Annotation : — Consd. Johnson & Son 
(Loughborough), Ltd. v. Puffer (W.) & Co. 
(1930), 47 R. P. C. 95. 


Part III. — False Marks and 

859. Add. Annotation : — Refd. Re Concord Can- | 
ning Co.’s Trade Mark (1932), 49 R. P. C. 
323. 

860. Power of magistrate to fix standard.]— Upon 
a prosecution for selling a soap described as 
“ Lysol Soap ” but which contained only a • 
minute quantity of lysol, defts. were dia- i 


False Trade Descriptions. 

charged, the magistrate being of the opinion 
that he had no power in a prosec ation under 
Merchandise Marks Acts, 1887, to fix a 
standard : — Held : the magistrate had power 
to fix a standard upon the evidence & was 
bound to do so. — Stott v. Green, Stott v. 
Henshaw, [1936] 2 All E. R. 354 ; 80 Sol. 
Jo. 426, D. C. 


PART L SECT. 8. 

sk. Second-hand dealer possessing 
boom-chains with registered mark .] — To 
sustain a conviction of a second-hand 
dealer for possessing boom -chains 
having a trade mark dnly registered 
or other mark the words or other mark 
must be construed ejusdem generis . — 
R. «. Klein, [1936] 1 D. L. R. 189 ; 

Can. C. O. 341 ; 50 B. C. R. 90.— 
CAN. 


PART III. SECT. 2. 

o i. Production two short-weight 

wave* from over forty thousand — No 
intent .] — R. v. Canadian Bakeries. 
Un>. (1930), 54 Can. C. C. 869. — CAN. 


PART III. SECT. 3. 


d I. Gasoline stored in tank — 

Pump bearing trade mark attached to 
tank .] — R. v. Cadieux & Sequin 
(1930). 54 Can, C. C. 361. — CAN. 


PART III. SECT. 5. 

868 U. •] — Reaps., who carried 

a business at Newtownatcwart, Co. 
yrone, Northern Ireland, sold butter 
roduoed iu Australia wrapped in a 
rapper at the top of which were the 
ords in small block letters more than 
ae -twelfth of an inch in height : 
The Produce of the Finest Pastures 
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in the British Emplro.” The centre 
of the wrapper bom the words in large 
letters : “ The Famous Mourne Valley 
Brand " ; “ I’uro Pasteurised Butter,*’ 
& below in small letters was the name 
& address of resps. The magistrate 
held that the words : 44 The Produce 
of the Finest Pastures in the British 
Empire " were an indication of origin 
as required by the said Act : — Held : 
the wrapper did not comply with 
the provisions of Merchandise Marks 
Act, 1920, ss. 1 (1), 10 (D, & the 
finding of the resident magistrate was 
wrong in law. — R. * Moore) v. New> 
townhtewart Model Dairy, Ltd., 
[1939] N. I. 94 - -IB. 
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871a. Omission to indicate country of origin.]— 

By the Merchandise Marks (Imported Goods) 
No. 4 Order, 1929, art. 1 : “ Subject as here- 
inafter provided, it shall not be lawful . . . 
to sell or expose for sale in the United King- 
dom any imported raw tomatoes unless they 
bear an indication of origin,” Art. 2 : 
“ The indication of origin shall be marked 
indelibly & in a conspicuous manner as 
follows . . . (6) on exposure for sale by retail, 
by means of a show-ticket clearly visible to 
intending purchasers, bearing the indication 
of origin in letters not less than half an inch 
in height.” Art. 4 : “ Nothing in this order 
shall apply to sales of raw tomatoes in 
quantities of 14 lb. or less.” Art. 4 of the 
above order applies only to actual sales, & 
not to exposure for sale. Where, therefore, 
a quantity under 14 lb. of Jersey tomatoes 
was exposed for sale by retail without any 
show-ticket bearing an indication of origin : — 
Held : an offence against arts. 1 & 2 of the 
Order had been committed. — Davenport v. 
J6HN8TON (1937), 157 L. T. 21 ; 101 J. P. 


259 ; 53 T. L. R. 671 ; 81 Sol. Jo. 500 ; 35 
L. G. R. 278 ; 30 Cox, C. C. 591, D. C. 

871b. Necessity for conspicuous marking.] — Resps. 
were charged with unlawfully selling to a 
purchaser imported meat not bearing the 

S rescribed marks of origin. The purchaser 
l question had asked for, & paid the price of, 
English steak, but in fact had received 
Argentine steak. This was cut off from a 
large rump of beef, upon which indications of 
Argentine origin were branded underneath, 
where they were not visible to the purchaser : 
— Held : Merchandise Marks (Imported 

Goods) No. 7 Order, 1934, art. 2, requires the 
indication of origin to be branded durably 
& conspicuously, &, as the indication was not 
conspicuously given, the offence here charged 
was proved. — Robinson v . Hammett (R. C.), 
Ltd., [1938] 1 AH E. R. 191 ; 82 Sol. Jo. 53 ; 
36 L. G. R. 149. 

877. Add. Annotation : — Refd. Allen v. Whitehead 
(1929), 45 T. L. R. 855. 


Part IV.- 

880a. Article — Whether building or structure In- 
cluded.] — Re Collier & Co., Ltd.’s Applica- 
tion for Registration of Designs (1937), 
54 R. P. C. 253. 

'881. Add . Annotation: — Consd. Kestos, Ltd. v. 
Kempat, Ltd. (1935), 63 R. P. C. 139. 

882a. .] — Resps. were the owners of a design 

registered in Class 1 in respect of its applica- 
tion to a metal frame for spectacles. They 
also owned a patent for a similar spectacle 
frame. They had threatened customers of 
appcts. with proceedings under the patent. 
Appcts. had taken steps to revoke the patent, 
whereupon resps. had surrendered it. Appcts. 
moved to rectify the register by expunging 
the design. They alleged that the design 
was not novel by reason of certain prior 
publications & prior users & that it was not 
proper subject-matter for registration as a 
design since it was a method of construction 
or a mere mechanical device : — Held : prior 
publication & prior user had not been 
proved, but the differences between the prior 
art & the registered design were so slight 
that the design was not a new or original 
design within sect. 49 of Patents & Designs 
Acts, 1907-1932. An order was made that 
the register be rectified by expunging the 
design. If a design qud design appeals to the 
eye & is new or original, it is registrable, 
even if it also involves a method of con- 


-Designs. 

struction properly entitled to protection 
as a patent. — Re Wingate’s Registered 
Design No. 768,611 (1934), 52 R. P. C. 126. 
883. Add. Annotation : — Consd. Kestos, Ltd. v. 

Kempat, Ltd. (1935), 53 R. P. C. 139. 

886. Add. Annotation : — Refd. Kestos, Ltd. v. 
Kempat, Ltd. (1935), 53 R. P. C. 139. 

892. Add. Annotation : — Refd. Kestos, Ltd. v. 
Kempat, Ltd. (1935), 53 R. P. O. 139. 

893a. Wolf-cub head for Boy Scouts’ pole.] — As a 

model of a wolf-cub’s head produced from a 
mould in papier mache & intended to be 
displayed as their totem on the tops of poles 
by the Boy Scouts Assocn. consisted of 
“ features of shape, configuration, pattern, 
or ornament applied to any article ” of 
manufacture or artificial substance by an 
industrial process, it was therefore a design 
within the definition of Patents & Designs 
Act, 1907 (c. 29), s. 93, as amended by 
Patents & Designs Act, 1919 (c. 80), s. 19, 
& consequently was capable of being regis- 
tered under the 1907 Act. — Pytram, Ltd. 
v. Models (Leicester), Ltd., [1930] 1 Ch. 
639 ; 99 L. J. Oh. 381 ; 143 L. T. 227 ; 46 
T. L. R. 290. 

896. Add. Annotation : — Generally , Refd. Kestos, 
Ltd. i>. Kempat, Ltd. (1935), 53 R. P. 0. 139. 

908a. .] — Registration was obtained in class 12 

for a design in respect of its application to 


PART IV. SECT. 1. 
id. Industrial design .) — Held .* as 
Trade Mark & Design Act does not 
define what Industrial designs are 
within the meaning of the Act, the 
word “design “therein must be taken to 
be need in its ordinary, & not in an 
artifiolal, sense. — Clatwortht & Son, 
Ltd. v. Dale Display Fixtures, Ltd.. 


[19281 Exch. C. R. 159 ; affd .. [1929] 8 
D. L. R. 11 : S. C. R. 429. — CAN. 


PART IV. SECT, t, SUB-SECT. 1.— B. 

«g. Not article of manufacture .] — An 
industrial design, under the Aot, was 


intended only to imply some orna- 
mental design applied to an article of 
manufacture, that is to say, it is the 
design, drawing, or engraving, applied 
to the ornamentation of an article of 
manufacture which is protected, & not 
the article of manufacture itself. — 
Canadian Wm. A. Rogers, Ltd. t>. 
International Silykr Co. of Canada, 
Ltd.. [1932] Ex. C. R. 63.— CAN. 

PART IV. SECT. 2. SUB-SECT. 1.— 

0. <b). 

904 ill. .] — Originality involves 
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the exercise of intellectual activity so 
as to suggest for the first time the 
application of a particular pattern, 
shape, or ornament to some special 
subject-matter to which it had not 
been applied before. To constitute an 
original design there must be some 
substantial difference between it & 
what had theretofore existed as applied 
to articles of an analogous character. — 
Clatwortht 8c Bon, Ltd. v. Dalk 
Displat Fixtures, Ltd., [1929] 3 
D. L. R. 11 ; S. O. R. 429 ; [1996) 

Ex. O. R. 159.— CAN. 
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a elipper-bag. Pltf. commenced an action 
to restrain defts. from selling or offering for 
sale an alleged infringement of the design. 
Defts. denied that they had infringed the 
design, & alleged that the design was neither 
new or original. Defts. had not moved to 
rectify the register, but at the trial, at the 
request of both parties, validity was treated 
as put in issue : — Held : pltf.’s design pos- 
sessed novelty & originality & it was valid ; 
the alleged/ infringement was not identical 
with the registered design, but that it differed 
materially therefrom & that it was not an 
infringement. The action was dismissed 
with costs. — Wells v. Attache Case Manu- 
facturing Go., Ltd. (1931), 49 R. P. C. 113. 

. .]-~Pltfs. were the registered proprietors 

of a design registered in Class I. in respect of 
spring mattresses, & brought an action 
against defts. for infringement of the said 
design : — Held : there was no infringement, 
the mattresses being compared by the eye, 

& the design was invalid for lack of novelty 
or originality, & also because it was a mere 
mechanical device. The action was dismissed 
with costs & the design was ordered to be 
expunged from the register with costs 
against pltfs. including the cost of giving 
notice to the Comptroller & the costs of the 
Comptroller. The costs of certain citations 
objected to by pltfs. were left to the taxing 
master. — Marsden Manufacturing Co., 
Ltd. v. Vono Co., Rc Marsden Manufactur- 
ing Co., Ltd., Registered Df.ston No. 
744,847 (1934), 51 R. P. C. 282. 

.] — Registration in Class II. was ob- 
tained for a design in respect of its applica- 
tion to a dress. The alleged infringing article 
was made exactly in accordance with the 
registered design. Defts. alleged ( inter alia) 
that pltf.’s design was not new or original 
& that the alleged infringing dross had in 
fact been made & exposed to the public 
before the date of application for registration 
of pltf.’s design. Defts. moved to rectify 
the register by expunging the design. Pltf. 
had seen the design in the showrooms of a 
certain firm in Berlin & had ordered dresses 
according to the design which were delivered 
to her in this country, whereupon she applied 
to register the design ; there was no evidence 
that the design was new when pltf. first 
saw it or as to the date of its origin. The 
evidence for defts. was that samples of the 
design were shown to certain people in this 
country before the date of application for the 
design & that a dress incorporating it was in 
the premises of defts. open to travellers Sc 
others before that date : — Hell : the design 
was not new or original ; there having been 
a prior user of it in public Sc the action was 
dismissed with costs, & it was ordered that 
the register be rectified by expunging the 
design, & pltf. was ordered to pay the costs 
including costs to be incurred by defts. in 
ob taining rectification of the register.- - 
Barker v. Associated Manufacturers 
(Gowns & Mantles), Ltd. (1933), 50 R. P. C. 
332. 

.] — Appcte., L. M. Co., Ltd., were the 

registered proprietors of a design registered 
in Class 13 m respect of its application to piece 
goods. Resps., C. V. M. Co., Ltd., were the 
registered proprietors of another design 
registered in the same class in respect of 
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similar goods. Appcts. moved to rectify 
the register by expunging the registration of 
resps.’ design on the ground that it was not a 
new or original design not previously pub- 
lished in the United Kingdom by reason of 
the prior publication of their own design. 
Resps. thereupon moved to rectify the register 
by expunging the registration of appcts.* 
design on the ground that it was not a new or 
original design not previously published in 
the United Kingdom by reason of a design 
admittedly published in 1921 : — Held : 
appcts.’ design was not sufficiently different 
from the 1921 design, & that it was not a 
new or original design ; also resps.’ design 
was neither new nor original. An order was 
made that the register be rectified by ex- 
punging the registrations of both appcts.’ 
Sc resps.’ designs therefrom. No order was 
made as to costs. — He Calder Vale Manu- 
facturing Co., Ltd., Registered Design, 
He Lappet Manufacturing Co., Ltd. (1934), 
52 R. P. C. 117. 

908e. .] — An application was mado for the 

registration in Class 5 of a design to be 
applied to a calendar pad. A statement of 
novelty in the following terms was indorsed 
on the papers of the application : “ The 

novelty consists in the combination of the 
arrangement, pattern, colouring, Sc shape of 
the calendar pad as shown in the representa- 
tions.” Objection was raised to the applica- 
tion on two grounds, viz. : (1) that what was 
submitted for registration was not a design 
within the meaning of the Arts so far as con- 
cerned arrangement Sc colouring, Sc (2) did 
not possess any substantial novelty of shape 
or pattern. The application was refused by 
the Assistant Comptroller after a hearing. 
Appcts. appealed to the Patents Appeal 
Tribunal : — Held : that colour must bo dis- 
regarded ; “ arrangement ” was not proper 
subject-matter of a design ; the letters 
indicating the names of the months Sc days, 
or the numerals, could not be considered as 
constituting an integral part of the pattern 
claimed ; the only relevant features of the 
pattern were its framework, its division into 
blank spaces, & the sub-division of these 
spaces into compartments for the reception 
of the numerals ; there was no novelty in 
shape, configuration, pattern or ornament 
applied to any of the pages of the pad ; Sc 
in refusing registration, the Assistant Comp- 
troller had exercised on a proper basis the 
discretion given by sect. 40 of the Acts. 
The appeal was dismissed. — He Associated 
Colour Printers, Ltd.’s Application (No. 
814,271) (1937), 54 R. P. C. 203. 

908f. .] — The registered proprietors of two 

designs commenced an action for infringement 
of them. The designs were registered in 
Class 15 in respect of their application to 
cotton piece goods. The designs consisted 
of stripes in various colours. Defts. denied 
the validity of the designs, alleging anticipa- 
tion Sc want of novelty Sc that in the cotton 
trade Sc in particular in the export trade to 
West Africa such arrangements of stripes as 
in the registered designs had been common- 
place for many years prior to the registra- 
tion of the designs. They contended that a 
pattern of plain stripes in any arrangement 
could not be proper subject-matter for 
registration — the word “ plain ” referring to 
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the weave. Defts.* designs complained of 
were identical with the registered designs : — 
Held : the registered designs were designs for 
stripes or checks applied to textile goods, 
either woven or printed, & the question of 
plain stripes was outside the question in the 
action ; the defences of anticipation & want 
of novelty failed & pltfs. were entitled to 
judgment. Injunctions against infringement 
& an inquiry as to damages were ordered. A 
certificate that the validity of the designs 
came in question was refused.— Gottschalck 
& Co. v. Velez & Co. (1930), 63 R. P. C. 403. 

908g. .] — Pltfs. as registered proprietors of 

two designs in Class 1, relating to the shape 
of copper trolley wire used in connection 
with overhead electric traction, brought an 
action for infringement. In their defence, 
delivered on Sept. 22, 1911, & amended on 
.Tan. 0, 1912, defts. denied that the two 
designs were duly registered <te alleged that 
at the date of the registration neither design 
wag new or original, & that the registration 
was invalid, & in the particulars of prior 
publication delivered with the defence 
. instances were given in which trolley wire, 
of what was alleged to be a similar pattern, 
had been sold in the United Kingdom. On 
' Mar. 17, 1913, defts. obtained general leave 
to ro-amend their defenc & particulars of 
objections without prejudice to (a) any 
question of costs, & (2) whether the issues 
raised by such amendments could or ought 
to be dealt with in the action, & pltfs. were 
allowed to amend their reply also without 
prejudice. It was shown at the trial that, 
prior to registration pltfs., for the purpose of 
obtaining an order for trolley wire from the 
Yorkshire (Woollen District) Electric Tram- 
ways, communicated one of their designs to 
the co.’s engineer, who in correspondence 
made certain suggestions as to shape which 
were not given effect to by pltfs. : — Held : 
upon the evidence the designs in question 
were not now at the date of registration, & 
the communication of one design prior to 
registration to the engineer of the Yorkshire 
Electric Tramways, Ltd. was not confidential 
& amounted to publication. Also, if the 
registration was valid there had been no 
infringement, & the action was dismissed 
with costs. — British Insulated & Helsby 
Cables, Ltd. v. London Electric Wire 
Co. & Smith’s, Ltd. (1913), 30 R. P. C. 620. 

908h. .] — An application was made for the 

registration in Class 1 of a design to be 
applied to a set of metal printing type 
matrices. A statement of novelty in the 
following terms was indorsed on the applica- 
tion : “ The novelty claimed is in the 

pattern or configuration applied to the 
matrices shown in the representations.” 
Objection wds raised to the application on 
the ground of lack of substantial novelty in 
view, for example, of the prior registered 
Design No. 731384. After hearing apets. 
on this objection the Assistant Comptroller 
refused the application. Apets. appealed : — 
Held: (1) the differences between apets.* 
design & the prior registered Design No. 
731374 fell short of establishing novelty or 
originality in apets.’ design ; & the Assistant 
Comptroller was right in refusing registra- 
tion ; (2) the determination under Designs 
Rules, 1932, r. 6, as to what constitutes a 


“ set ” within the definition in rule 2 is 
final & is not subject to appeal to the 
tribunal. 

The appeal was dismissed. — Re Monotype 
Corpn., Ltd.’s Application (1939), 60 R. P. C. 
243. 

910. Add. Annotation : — Folld. Dean’s Rag Book 
Co. v. Pomerantz & Sons (1930), 47 R. P. C. 
486. 

910a. .] — Pltfs. were the owners of a regis- 

tered design for a toy animal of three 
dimensions known as Mickey Mouse. Defts. 
had since put on the market another similar 
toy animal known as Squeaky which pltfs. 
alleged was an infringement. A motion by 
defts. to rectify the register by the removal 
of pltfs.* design was ordered to come on with 
the hearing of the action. Defts. pleaded 
in the action that there was prior publication 
& filed particulars of objections in which 
publication of pictures & representations in 
two dimensions of the same or a similar toy 
was alleged & they submitted that the design 
was not in the circumstances a proper 
subject for registration: — Held: (1) the 

registration was valid, & (2) there had been 
no infringement. — Dean’s Rag Book Co., 
Ltd. v. Pomerantz & Sons & Re Dean’s 
Rag Book Co., Ltd. & The Patents & 
Designs Acts, 1907 to 192& (1930), 47 
R. P. C. 486. 

914. Add. Annotations : — Refd. Saunders v. Auto- 
motive Spares, Ltd., Re Registered Design 
No. 747,128 of Albert Saunders (1932), 49 
R. P. C. 460 ; Kestos, Ltd. v. Kempat, Ltd. 
(1935), 53 R. P. C. 139. 

916. Add. Annotation : — Generally , Refd. Gofcts- 
chalck & Co. v. Velez & Co. (1930), 63 R. P. C. 
403. 

923. Add. Annotations : — Refd. Gottschalck & Co. 
v. Velez & Co. (1930), 53 R. P. C. 403; 
Kangol (Manufacturing), Ltd. v. Centroko- 
mise (London), Ltd., [1937] 3 All E. R. 179. 

929. Add. Annotations : — Consd. Kestos, Ltd. v. 
Kempat, Ltd. (1935), 63 R. P. C. 139. Refd. 
Saunders v. Automotive Spares, Ltd., Re 
Registered Design No. 747,128 of Albert 
Saunders (1932), 49 R. P. C. 450. 

932. Add. Annotation : — Refd. Re Wingate’s Re- 
gistered Design No. 708,611 (1934), 52 

R. P. C. 120. 

933. Add. Annotations : — Consd. Dean’s Rag Book 
Co. v. Pomerantz & Sons (1930), 47 R. P. C. 
485 ; Saunders v. Automotive Spares, Ltd., 
Re Registered Design No. 747,128 of Albert 
Saunders (1932), 49 R. P. C. 450. Refd. 
Wells v. Attache Case Manufacturing Co. 
(1931), 49 R. P. C. 113; Marsden Manu- 
facturing Co. v. Vono Co., Re Marsden Manu- 
facturing Co., Registered Design No. 744,047 
(1934), 51 R. P. C. 282 ; Kestos, Ltd. v. 
Kempat, Ltd. (1935), 53 R. P. C. 139. 

934a. .] — S. who was the registered pro- 

prietor of a design registered m class 1 in 
respect of its application to a metal cap for a 
ball-bearing housing, brought an action for 
infringement of his copyright in the design 
against A. S., Ltd. Defts. denied infringe- 
ment, & alleged that the registration of the 
design was invalid by reason of want of 
novelty & subject-matter. Upon the action 
coming on for trial, an adjournment was 
ordered to enable defts. to give notice of 
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motion to rectify the register by expunging 
the design : — Held : at the resumed hearing 
of the action & motion, the design was not 
new or original, in that it was only distin- 
guishable, if at all, from well-known prior 
constructions, by modifications of a kind 
which must be regarded as ordinary trade 
variants. It was ordered that the register 
be rectified by expunging the design, & pltf. 
was ordered to pay the costs. — Saunders v. 
Automotive Spares, Ltd., Re Registered 
Design No. 747,128 op Albert Saunders 
(1932), 49 R. P. 0. 450. 

938. Add. Annotation : — Consd. Mallards, Ltd. v. 
Gibbons Bros. “ Rotary ” Co., Re Registered 
Design No. 742,187 of Mallards Ltd. (1931), 
48 R. P. C. 315. 

939a. .] — Before the registration of a 

design a stranger to the registered owner had 
shown it to a business acquaintance for the 
purpose of securing orders for articles em- 
bodying the design. It was not proved that 
the registered owner was party to the dis- 
closure : — Held : such disclosure was not a 
confidential but a commercial disclosure & 
was a prior publication of the design. The 
registration was therefore invalid & ought 
to be expunged. — Kangol (Manufacturing), 
Ltd. v. Centrokomise (London), Ltd., 
[1937] 3 All E. R. 179 ; 54 R. P. C. 211. 

940a. Incorporation In private trade library.] 

- -The registered prox)rietors of a design 
registered in class 13 in respect of printed 
or woven designs on textile piece goods, 
Mother than checks or stripes, brought an 
action for infringement of the design against 
defts., who moved for rectification of the 
register by expunging the design. The 
design was a woven textile design depending 
upon the weave for its appearance ; other 
very similar, if not identical, designs were 
cited as anticipations ; as to one alleged 
anticipation, publication in a private trade 
library of designs was alleged. The design 
was prepared by the alleged author sub- 
mitting a sketch & some instructions to a 
weaver : — Held : incorporation in such a 
library, to which numerous persons had 
access, constituted sufficient publication ; 
also, that preparation of the design in the 
manner above mentioned did not constitute 
authorship ; & the design was invalid for 

want of novelty, & also because pltfs. were 
wrongly registered as proprietore. It was 
ordered that the register be rectified by ex- 
punging the design accordingly. — Pressler 
(A.) & Co., Ltd. v. Gartside & Co. (of 
Manchester), Ltd., & Widd & Owen, Ltd., 
Re Pressler & Co., Ltd. Registered De- 
sign No. 272,672 (1933), 60 R. P. C. 240. 

943a. Appeal from refusal to register — Order 

for registration subject to statement of 
novelty.] — Re Gutta Perch a & Rubber 
(London), I/td. (No. 789,574) Application 
(1935), 52 R. P. C. 383. 

943b. Representations must be satisfactory to 
Comptroller.] — Re English Electric Co., 
Ltd. (No. 777.313) Application for Re- 
gistration of A Design (1933), 50 R. P. 0. 359. 


945. Add. Annotation : — Generally , Refd. Kestos, 
Ltd. v. Kempat, Ltd. (1935), 53 R. P. C. 139. 

948. Add. Annotation : — Consd. Gottschalck & Co. 
i>. Velez & Co. (1936), 53 R. P. C. 403. 

948a. Article manufactured in accordance with 
design.] — Pltfs., who were the registered 
proprietors of a design registered in respect 
of its application to a bust bodice or bust 
support for women’s wear, brought an action 
for infringement of their copyright in the 
design against deft. co. & K. its Managing 
Director. Defts. denied infringement & 
moved to rectify the register by expunging 
the design, alleging that the registration was 
invalid by reason of want of novelty ^ or 
originality, on the ground that the design 
was a mode or principle of construction or 
a mere mechanical device, & on other pounds. 
DeftB. issued a summons asking that the 
question of infringement by deft, co., should 
be tried before the question of the liability of 
K., & an order was made for the trial of such 
preliminary issue, together with the motion 
lor rectification : — Held : on the trial of the 
preliminary issue & motion, the design was 
valid, but had not been infringed by deft, 
co. The motion was dismissed with costs, no 
order being made as to the costs of the tr.al 
of the preliminary question. 

Defts. then moved for judgment under 
R. S. C., Ord. 40, r. 7, & the action was 
dismissed with costs, other than the costs of 
the trial of the preliminary question.-— 
Kestos, Ltd. v. Kempat, Ltd. & Vivian 
Fitch Kemp, Re Kestos, 1/rn. Registered 
Design (No. 725,716) (1935), 53 R. P. C. 
139. 


949a. Director of company- -Registration by 

company.} — Pltfs.. who were the registered 
proprietors of a design registered in 1928 in 
class 1 in respect of its application to fruit 
peelers, brought an action for infringement 
of their copyright in the design against defts. 
Defts. denied infringement & alleged that the 
author of the design was G., a director of the 
deft, co., & that the application for registra- 
tion was made in fraud of defts., who first 
became aware of the existence of copyright 
on Apr. 12, 1929. Defts. further alleged 
want of novelty <fc subject-matter, & that 
pltfs. had not complied with the provisions 
as to marking contained in sect. 54 (1) (6) of 
Patents & Designs Act, 1907 to 1928. Defts. 
moved to rectify the register by expunging 
tbe design : — Held : the author of the design 
was H., a director of the pltf. co., & that 
therefore the application was not made in 
fraud of defts., & the design had not been 
published in any of the alleged anticipations, 
none of the features of the design were solely 
dictated by tbe functions which the article 
was called upon to perform, & the design 
was valid & subsisting A had been infringed. 
Pltfs. were granted an injunction & an order 
for delivery up, but inasmuch as. they had 
failed to comply with the provisions as to 
marking contained in sect. 54 (1 ) (o) of 
Patents & Designs Acts, 1907 to 1928, & it 
was proved that defts. had no notice of the 


PART IV. SECT. 2, SUB-SECT. 2. 
tv. Discretion to register.) — Held : 
appot. for the registration of an 
industrial d esi gn has no absolute right 
to have the same registered. To allow 


the registration is within the discretion 
of the departmental officer charged 
with duty of administering the Act, 
but no registration should be lightly 
The exercise of the discretion 


37 


, register roust always contemplate 
je interests of the public which ought 
ot to be unduly restricted In matters 
t trade. — J ones r. Tkichman, [19301 
lx. C. R. 103 ; 3 I). L. R. 437.— CAN. 
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existence of copyright in the design prior to 
Apr. 12, 1929, an inquiry as to damages was 
ordered limited to infringements after that 
date. Defts. were ordered to pay the costs 
of the action, & the motion to rectify the 
register was dismissed with costs. — Max- 
labds, Ltd. v . Gibbons Bros. “ Rotary ” 
Co., Ltd., Be Registered Design No. 
742,187 op Mallards, Ltd. (1931), 48 
R. P. 0. 315. 

958a. Two persons producing similar designs — 
Authorship communicated to each other.] — 

If there are two persons each of whom has 
produced a similar design & each has com- 
municated the fact of such authorship to the 
other, neither of them alone is the proprietor 
of a new or original design, & neither of them 
can validly register it. 

On Dec. 6, 1933, resp. obtained registration 
of a design No. 788,451 in Class 3 in respect 
of a frame for a tennis or other racquet. 
On June 15, 1934, appct. moved to rectify 
the register of designs by striking out resp.’s 
name as the proprietor of the design & by 
substituting therefor the name of appct., or 
' by expunging the design from the register. 

Appct. alleged either that resp. had obtained 
, the registration in fraud of appct. ’s lights or 
that the design was improperly registered 
since it was not a new or original design not 
previously published in the United Kingdom : 
— Held : appct. had failed to establish a 
charge of fraud, but the design had in 
fact been published prior to the date of 
application for registration & that the 
register must be rectified by expunging the 
registration. No order was made as to costs 
except that each paiiy was ordered to pay an 
equal share of the costs of the Comptroller- 
General who was a resp. to the motion . — Re 
Vredenburg’s Registered Design No. 
788,451, Re Patents & Designs Act$, 1907- 
1932 (1934), 52 R. P. C. 7. 

958a. Effect of failure to mark — On Inquiry as to 
damages In action for infringement.}— -Mal- 
lards, Ltd. v . Gibbons Bros. “ Rotary ” 
Co., Ltd., Re Registered Design No. 
742,187 of Mallards, Ltd., No. 949a, ante. 

970. Add. Annotation: — As to (2) Refd. Saunders 
v . Automotive Spares, Ltd., Re Registered 
Design No. 747,128 of Albert Saunders 
(1932), 49 R. P. C. 450. 

970a. .] — Registration in class 3 was obtained 

for a design in respect of its application to a 
golf ball. The representation of the design 
on the register consisted of a freehand 
drawing comprising two views of the design 
from different aspects. Golf balls made & 
sold by pltf. co. were not in fact made in 
strict accordance with the design, although 
sold in wrappings marked with the registra- 
tion number thereof. The managing director 
of deft. co. was in fact the author of pltf.’s 
registered design, which he had assigned to 
them while in their employ. The alleged 


infringing balls were substantially identical 
with the Maxfli balls made & sold by pltfs. 
Defts. alleged ( inter alia) that pltf.’s design 
was only new or original in certain features 
having regard to certain prior users & prior 
publications : — Held : obvious or fraudulent 
imitation of the design had not been estab- 
lished. The action was dismissed with costs. 
A certificate that the particulars of objections, 
subject to an exception, were reasonable was 
granted & a certificate that the validity of 
the registered design had been put in issue 
was granted. — Dunlop Rubber Co., Ltd. 
v. Golf Ball Developments, Ltd. (1931), 
75 Sol. Jo. 173 ; 48 R. P. 0. 268. 

976. Add. Annotations : — Consd. Dean’s Rag Book 
Co. v. Pomerantz & Sons (1930), 47 R. P. C. 
485 ; Re Margolin’s Registered Design, [1936] 
3 All E. R. 347. Refd. John Figorski, Ltd. 
v. Smith Seymour, Ltd. (1939), 56 R. P. C. 
135. 

978. Add. Annotation : — Consd. Dean’s Rag Book 
Co. v. Pomerantz & Sons (1930), 47 R. P. C. 
485. 

996. Add. Annotations : — Refd. Kestos, Ltd. v. 
Kempat, Ltd. (1935), 53 R. P. C. 139 ; John 
Figorski, Ltd. v. Smith Seymour, Ltd. (1939), 
56 R. P. C. 135. 

997. Add. Annotation: — As to (1) Refd. Gotts- 
chalck & Co. v. Velez & Co. (1936), 53 R. P. C. 
403. 

999a. Judgment by default. ) ~S. C. & Co. 

registered a design for a label. A. C. % & 
11. C. moved to expunge the design from the 
register, mainly on the ground that it was 
their property. S. C. & Co. did not resist 
the motion <fc an order was made to expunge 
the resign & resps. were directed to pay the 
costs, including the costs of the Comptroller- 
General. — Re Saxton Chatterton & Co.’s 
Design (1914), 32 R. P. C. 331. 

1002a. Cancellation — What must be proved.] — 

In proceedings under sect. 58 (1) of the Acts 
the only question to be determined under 
(a) is whether there has been prior publication 
of the design or not, & the question whether 
the design is new or original does not arise. — 
Re Radnall’s Registered Design (No. 
778,735) (1934), 51 R. P. 0. 164. 

1005. Add. Annotation : — Refd. Re Margolin’s 
Registered Design, [1936] 3 All E. R. 347. 

1006a. .] — Re Noble & Co.’s Design, 

Bartholomew v. Noble & Co. (1914), 31 
R. P. C. 419. 

1010a. Jurisdiction to entertain.] — Pltfs. 

issued a plaint in the county ct. of Sheffield 
claiming penalties in accordance with sect. 60 
of Patents & Designs Acts, 19Q7 to 1938, 
for infringement of Registered Design No. 
780,607 registered in Class 3 in respect of 
qabinets, the predominating material of 
which is plywood. Defts. filed a defence 
disputing validity : — Held : the ct. had no 


PART IV. SECT. 6, SUB-SECT. 4. 

1008 i. ,] — L. T. B. was pro- 

rietor of a registered design for tree 
ark perforators. He brought an 
action against D. M. & Oo. to recover 
£100 on the ground that D. M. & Co. 
had on several specified occasions, 
without the consent of L. T. B. 
applied the design, in the class of goods 
for which it was registered, for the 


S urposes of sale & had thus incurred 
lie statutory forfeit under sect. 58 of 
the Patents Act. Defenders admitted 
having applied the design, but main- 
tained that they did not know when 
they supplied the goods that the 
design Was registered & that they 
should therefore be assoilzied : — Held : 
this was not a good defence in respect 
that defenders nad themselves applied 

sa 


the design & had not merely published 
or exposed for sale goods to which 
such design had been applied : the 
case came within sect. 58 (a) & not 
sect. 58 (6) of the Patents Act, 1883, 
& under sect. 68 (a) such knowledge 
was not necessary to constitute an 
offence. £40 forfeit was granted. — 
Boubtbad v. Dempster, moors & 
Co., ltd., 25 R. P. 0. 191.— BOOT. 
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jurisdiction to deal with the claim to penalties 
under sect. 60 of Patents A Designs Acts, 
1907 to 1938, as soon as the validity of the 
design registration was put in issue. As 
pltfs. ought to have known that there was no 
jurisdiction when the defence was filed, 
leave to transfer to the High Ct. was refused 
A the action was dismissed with costs. — 
John Figorski, Ltd. v. 8mtth Seymour, 
Ltd. (1939), 56 R. P. 0. 135. 

1011a. What amounts to threat.] — H. Bros. A (Jo., 
Ltd. who sold a wrist watch protector of a 
special design under the name “ Mesh- 
Guard ” issued an advertisement, in which 
they referred to registration of a design A to 
provisional protection under a patent A 
referred to “ some rubbishy imitations ” A 
the adoption of “ similar sounding names/’ 
& threatened legal proceedings against manu- 
facturers or dealers “ infringing our patent 
or registered design.” B. A 1L shortly 
before this advertisement had commenced 


to advertise their “ Vizard ” protectors, 
which differed only in the shape of the ears 
from the ** Mesh-Guard.” B. A H. com- 
menced an action for threats against H. 
Bros. A Co., Ltd. A moved for an inter- 
locutory injunction. II. Bros. A Co., Ltd. 
were not proprietors of the patent or design, 
but were licensees thereunder. It appeared 
that there was another protector on the 
market called the ” Vanguard/’ but it was 
not so near in appearance to the “ Mesh- 
Guard ” as the “ Vizard ” was : — Held : the 
advertisement was not a general warning. A, 
whether it was directed against the * l Van- 
guard ” or not, it was directed against the 
1 Vizard.” An interlocutory injunction was 
granted. — Boneham A Hart v. Hirst Bros. 
A Co., Ltd. (1917), 34 R. P. C. 209. 

1013a. Re Glen (John) A Sons, Designs 

Nos. 308,957, 309,240, 308,956, 308,052, 
308,955, 308,954, 309,241 A 308,953 (1932), 
50 It. P. O. 41. 


Part V. — Trade Names and Passing Off. 


1017. Add. Annotation Consd. Draper i\ Trial, 
[1939] 3 All E. K. 513. 

1018. Add. Annotations : — Consd. Draper v. Trist. 
[1939] 3 All E. It. 513; Jaques (John) A, 
Son, Ltd. v. C Less, |I939] 3 All E. If. 227. 
Refd. Illustrated Newspapers. > Li. v. 
Publicity Services (London), Ltd., LI 933] 
Oh. 414. 

1019. Add. Annotations: — As to (1) Apld. Stone 

J. B. A Co. v. Steelace Manufacturing Co. 
(1929), 40 It. P. C. 192. Generally , Refd. 
Champagne Heidsieck et Cie Monopole 
Societe Anon vine v. Buxton (1929), 46 

T. L. R. 36. 

1020. Add. Citation 29 R. P. C. 379. 

Add. Annotation Consd. Jay’s, Ltd. v. 
Jacobi (1933), 49 T. L. R. 239. 

1031. Add. Annotation : — Consd. Jay’s, Ltd. v. 
Jacobi (1933), 49 T. L. R. 239. 


1033a. .] — Pltfs., the corpn. of the Hall 

of Arts A Sciences, a body incorporated 
by Royal Charter, owned a hall, the Royal 
Albert Hall, commonly known as the Albert 
Hall, which they let for entertainments 
including orchestral performances. There 
was no orchestra employed by pltfs. Defts., 
Albert Edward Hall, carried on a business 
under the name the 4 4 Albert Hall Orchestra, 
which name he had registered under the 
provisions of the Business Names Act, 1916 
(c. 58). Pltfs. alleged that the acts of deft, 
were calculated to induce the public to believe 
that liis orchestra was connected with the 
Albert Hall A that thereby pltfs/ reputation 
would be injured A they would suffer dam- 
age. Deft, denied the various allegations 
made by pltfs. A alleged that he was known 
by the name Albert Hall A that ho was en- 
titled to use that name in connection with 


PART V. SECT. 1. 

■w. Territorial extent of rigid — Effect 
of prior use locally — Line of motor 
omnibuses.] — The action was to restrain 
defts. from using a certain trade name 
in connection with motor passenger 
transportation business in Alberta ; 
pltf. claiming, as first user in the 
territory, an exclusive right to the 
name in that business in that territory f 
— Held : the Judgment of the Appellate 
Div., which dismissed the action, 
should be affirmed, on the ground that, 
in view of the existing prior extensive 
use of the name by a certain co. A its 
affiliated corporations iu the tourist 
transportation business in other terri- 
tories, the use by pltf. of that name in a 
like business was not proper, being a 
use that would mislead the tourist 
public, A therefore pltf. had not shown 
a right to the use entitling It to claim 
the protection of a ct. of equity. — 
Brewbtkr Transport Co., Ltd- v - 
Rocjkt Mountain Tours & Trans- 
port Oo., Ltd., (19311 S. C. R- 336 ; 
41931] D. L. B. 713; affq., 11930) 1 
W. W. R. 849; 3 D. L. R. 114; 24 
Alta. L. R. 486.— CAN. 

«x. .] — Ownership of a 

trade h got confined to any Ptf - 
ticular territor y or country ; & * 


person who Invokes the equitable 
jurisdiction of the ct. to restrain the 
use of a trade name similar to that 
which ho has adopted must come into 
ct. with clean hands Pltf. opened a 
retail meat store In E. under the name 
“ Sterling Meat Market ” knowing that 
the name “ Sterling Market ” had been 
used for some time by stores in the 
same kind of business In V, About 
two months later deft, co., which had 
purchased said V. stores in good faith, 
opened meat stores In E., oue of which 
was near pltf.’s, <$c conducted them 
under deft.'e corporate name, “Sterl- 
ing Food Markets, Ltd.”: — Held : 
although the similarity of the names 
was such os to cause some confusion, 
for a time at least, In the public mind, 

E ltf. had not made out a case entitling 
im to an injunction restraining deft, 
from carrying On Its business under 
its own name in E.; & pltf. had not 

been g nil tv of such fraud In the appro- 
priation o? a trade came as would 
justify injunction against him at 
the suit of deft.— S hutt v. Sterling 
Food Markets, Ltd., U9S3j 3 
W. W. R. 219.— CAN. 

PART V. SECT. 2, SUB-SECT. 1. 
n. When right arises.}— Tha right of 

39 


a person to a distinct name in respect 
of his business arises immediately on 
the user of that numo . — Hohmus 
Aiideshar Kandawala v , Ardwbiiar 
Cow ASTI ji Dustoob (1934), I. L. K. 01 
Calc. 671. — 1ND. 

PART V. SECT. 2, SUB-SECT. 2. 

eg. Effect of Unfair Competition Ad.] 
— Held : (1) Unfair Competition Act, 
h. 9. docs not restrict an individual or 
a group of individuals to the use, as a 
trade name, of his or their personal 
names or surnames alone, thereby 
debarring him or them from adding 
any word or words thereto indicating 
a Dody corporal 6 0P a 
(2) no man can be deprived of the right 
of using bis name honestly in con- 
nection with his business ; (3) any 

individual or group of individuals may 
use bis or their names or surnames in 
connection with his or their business, 
provided such business be oommenoed 
kr carried on for his or their own direct 
benefit, in good faith & without any 
intention to deceive. Given these 
three conditions, confusion is im- 
material.— J. V_Bour>RiA0 Fiia. Ltd 
v. Boudrias Frkkks, Ltd., (1934) 
Ex. C. R. 88 ; 4 l>. L. R» 328, — CAN. 
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his business. Pltfs. sought an injunction to 
restrain deft, from using for the purposes of 
his business the name of the “ Albert Hall 
Orchestra ” or any other similar name in 
such manner as to be calculated to lead the 
public to believe that deft.’s orchestra was 
m any way connected with the Albert Hall : — 
Held : pltfs.’ & deft.’s businesses were dis- 
tinct & deft.’s business would not conflict 
with that of pltfs. ; there was no evidence of 
actual or immediate future risk of damage to 
pltfs.’ reputation ; deft, had not acted 
fraudulently ; & in any event, in order to 
comply with the provisions of the Business 
Names Act, 1910 (c. 68), s. 18 (1) (a), deft, 
was bound to put his real name on literature 
relating to business carried on under his 
registered business name & on an under- 
taking being given by deft, to comply with 
the said provisions the action be dismissed 
with costs. — Halls op Arts and Sciences 
Corpn. v. Hall (1934), 50 T. L. R. 618 ; 
51 R. P. C. 398. 

1083b. .] — Pltfs., who were bacon-curers 

carrying on business solely in English bacon,* 
were proprietors of a registered trade mark 
consisting of the word “ Harris,” limited to 
bacon, hams, lard, & brawn, & each of their 
' sides of bacon was stamped “ Harris.” 
Deft. Harris had a number of retail shops 
dealing (inter alia) in bacon, which was solely 
Danish bacon & was always described as 
“ Harris’s pressure-cured Danish bacon,” the 
sides being stamped with the words “ Harris ” 
& “ Danish.” In an action for passing-off 
& for infringement of the registered trade 
mark the trial judge held that as there was 
no evidence of any confusion between pltfs.’ 
& deft.’s goods, & as deft, was using his own 
name bond fide & there was no real risk of 
confusion, & as deft, was therefore protected 
by Trade Marks Act, 1905 (c. 15), s. 44, both 
claims of pltfs. failed. An appeal by pltfs. 
was dismissed on the agreed terms of deft.’s 
giving an undertaking not to use the name 
“ Harris ” in connection with bacon sold by 
him. — Harris (0. & T.) (Calne), Ltd. v. 
Harris (1934), 50 T. L. R. 338 ; 51 R. P. C. 
264, C. A. 

1033c. Name acquired by reputation.] — A person 
who has bona fide , & without any intention 
to deceive, adopted a name for business pur- 
poses & acquired it by reputation over a 
considerable period is entitled to trade under 
that name, & cannot be restrained from so 
doing, even though the similarity of the 
name to that of another Arm engaged in 
business in the same trade may occasionally 
lead to confusion. 

Deft. J., who had adopted & been known 
for some years while managing a ladies’ 
costumiers business in Brighton as “ Miss 
Jay,” commenced a partnership business in 
the same trade under the name “ Jays ” in 
Hove. Pltfs., Jay’s, Ltd., an old-estab- 
lished firm of costumiers in Regent Street, 
London, sought to restrain defts. from using 
the name “ Jays,” or any other name calcu- 
lated to suggest that the business was that 
of pltfs. or a branch thereof, or that the 
goods sold by defts. were supplied by pltfs. : 
— Held : on the evidence there was no 
passing-off proved, as the first deft, had 
acquired the name “ Jay ” by reputation & 


was entitled to trade under it, the names were 
not the same, pltfs. being a limited co. with 
an apostrophe before the letter “ s ” in their 
name, & the businesses being of a different 
class there was no risk of any confusion 
between them. The action, therefore, failed. 
— Jay’s, Ltd. v. Jacobi, [1933] Oh. 411 ; 102 
L. J. Ch. 130 ; 149 L. T. 90 ; 49 T. L. R. 
239 ; 77 Sol. Jo. 170 ; 50 R. P. 0. 132. 

1084 . Add. Annotation : — Consd. Jay’s, Ltd. v . 
Jacobi (1933), 49 T. L. R. 239. 

1041. Add. Citation : — subsequent proceedings , sub 
nom . Jaeger Co., Ltd. v. Jaeger (1929), 40 
R. P. C. 330, C. A. 

1041a. .] — An English co., the Sturtevant 

Engineering Co., Ltd. (herein referred to as 
pltf. co.), had for a number of years carried 
on business in England as manufacturers of 
& dealers in general engineering machinery. 
An American co., the Sturtevant Mill Co., 
carried on a similar business in America & 
was the sole owner of certain patents which 
were protected in both America & England. 
The American co. desired to introduce their 
patented machinery into England, & for that 
purpose entered into an agreement with pltf. 
co. whereby the latter was granted full 
licences to have the sole use of the American 
co.’s inventions in Europe. Under this 
agreement pltf. co. for 22 years manufactured 
& dealt with machinery which would other- 
wise have been protected in favour of the 
American co. When the agreement was 
determined in 1933, the patents had expired & 
pltf. co. continued to manufacture the 
machinery. Pltf. co. had acquired a con- 
siderable goodwill in England, & in England 
the name of Sturtevant as used in the trade 
was always applied to pltf. co. In 1935 a 
co. was incorporated in England with the 
name Sturtevant Mill Co. of U.S.A., Ltd., 
which had wide powers to deal in machinery 
of all kinds. The American co. held virtually 
all the shares in this new co. Pltf. co. 
brought an action against this new co. asking 
for an injunction restraining the new co. 
from using its registered name or any other 
name in which the word Sturtevant formed 
part. It was found as a fact that the use of 
the word Sturtevant by deft. co. would lead 
to confusion which would result in damage 
to pltf. co. Deft. co. contended ( inter alia ) 
(i) that in the circumstances of the case there 
was an equity which disentitled the English 
co. to the relief it was seeking, (ii) that as 
deft. co. was controlled by the American co. 
which had acquired a goodwill in America 
in the name of Sturtevant, pltf. co. was not 
entitled to protection, & (iii) that on the 
principle that any person is entitled to trade 
under his own name, deft, co* being con- 
trolled by the American co., was entitled to 
use the name Sturtevant : — Held : (1) as any 
benefit which pltf. co. had obtained from its 
connection with the American co. was the 
result of a voluntary agreement between the 
two cos., there was no equity which dis- 
entitled pltf. co. to relief ; (2) the goodwill 
of the American co. was for the purposes of 
this action restricted to America & could not 
be treated as part of the goodwill of deft, 
co. & pltf. co. was entitled to protection for 
its goodwill ; (3) the principle that any person 
may trade in his own real name did not, in the 
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circumstances of this case, entitle deft. co. to 
use the name Sturtevant. — Sturtevant 
Engineering Oo., Ltd. v. Sturtevant 
Mill Oo. op U.S.A., Ltd., [1930] 3 All E. R. 
137 ; 80 Sol. Jo. 953 ; 53 R. P. O. 430. 

1054a. . .] — In a small case of 

default due to ignorance the judge granted 
relief without requiring service of notice on 
debtors, or advertisement in any newspaper. 
— Re Oxley (1932), 77 Sol. Jo. 11. 

1055a. Registration as military officer — No 

claim to title.] — Qu. .* whether registration as 
a military officer by a person who has no 
claim to that title is an offence under the 
Registration of Business Names Act, 1916 
(c. 58).— R. v. Wright (1931), 23 Cr. App. 
Rep. 128, G. C. A. 

1078. Add. Annotation : — Refd. Re Nicholson & 
Sons, Ltd., Application, Re Bass, Ratcliff & 
Gretton’s Trade Mark, [1931] 2 Ch. 1. 

1090. Add, Annotations : — Consd. Edison Storage 
Battery Oo. v, Britannia Batteries, Ltd. 
(1931), 48 R. P. C. 350. Refd. Mathieson v. 
Pitman (Sir Isaac) & Sons, Ltd. (1930), 47 
R. P. C. 541 ; Clock, Ltd. v. Clock House 
Hotel, Ltd. (1935), 52 R. P. C. 380 ; Canadian 
Shredded Wheat Co. v, Kellogg Co. of Canada, 
Ltd., [1938] 1 All E. R. 618. 

1091. Add, Annotation : — Refd. General Electric 
Co. v, Pryce’s Stores, British Thomson- 
Houston Co. v. Pryce’s Stores (1933), 50 
R. P. C. 232. 

1094a. Applt. co. for over thirty 

years have manufactured & sold a product 
known as shredded wheat, &, until 1914, 
when the patent expired, were the sole 
vendors of the article in Canada. The 
apparatus for the manufacture of the product 
was also protected by patent, which expired 
in 1919, when applts.’ monopoly ceased. 
Applt. co. had registered in 19*28 tbo words 
“ shredded wheat ” as their trade mark to 
be applied to the sale of biscuits & crackers, 
& in 1929 the same words were registered as 
their trade mark to be applied to the sale of 
cereal foods. Resp. co. in 1934 commenced 
to sell in Canada biscuits of shredded wheat 
made by substantially the same process. 
The biscuit was of the same shape as, but 
smaller than, that made by applt. co., & 


the carton in which the biscuits were con- 
tained was quite different from that used by 
applts. Applts. claimed an injunction to 
restrain reaps, from infringing their registered 
trade mark “ shredded wheat,” <fe, alterna- 
tively, an injunction to restrain reaps, from, 
by a use of the same words or any words only 
colourably differing therefrom, passing off 
their biscuits as applt. co.*s biscuits : — Held : 

(1) applts. were in no way using the words 
“ shredded wheat ” as indicative of the origin 
of the goods contained in their carton, but 
only as descriptive of those goods. The 
words, which were both the name of, & 
descriptive of, the invented product, had not 
acquired the secondary meaning of being 
distinctive of goods manufactured exclusively 
by applt. co., & this was clear from the use 
made of them by the co. in their oartons & 
advertisements. The requisite secondary 
meaning of exclusive distinctiveness had not 
been established. The registration of applt. 
co.’s trade mark “ shredded wheat ” was 
invalid, & the action for infringement failed ; 

(2) once it was established, as here, that the 

words “ shredded wheat ” were both the 
name of a product descriptive of it, 
an action for passing off through the use of 
those words must fail. — Canadian Shredded 
Wheat Co., Ltd. v. Kellogg Co. of Can- 
ada, Ltd., [1938] 1 All E. R. 618; 55 

R. P. C. 125, P. C. 

1098. Add. Annotations : — Consd. Rcddaway & 
Co. u. Hartley (1931), 47 T. L. R. 220. 
Refd. Mathieson v. Pitmas (Sir Isaac) & 
Sons, Ltd. (1930), 47 R. P. C. 541 ; Lyons 
& Co. v. Lyons (1931), 49 R. P. C. 188 ; Re 
Hammermill Paper Co.’s Opposition, Re 
Pirie & Sons, Ltd. (1032), 146 L. T. 493; 
Canadian Shredded Wheat Co. v. Kellogg 
Co. of Canada, Ltd., [1938] 1 All E. R. 618 ; 
Illustrated Newspapers, Ltd. v. Publicity 
Services (London), Ltd., [1938] Ch. 414; 
Draper r. Trist, [1939] 3 All IS. R. 513; 
Jaques (John) & Son, bid. v. Chess, [1939] 
3 AH E. R. 227. 

1099a. .] — Pltfs. had manufactured & 

sold since 1920 fencing under the name 
“ Chequerboard,” A in 1930 they com- 
menced an action against defts. alleging that 
they had passed off fencing not of their 


PART V. SECT. 2, SUB-SECT. 8. 

1046 f. What constitutes default — 
Inaccurate description of business .) — 
An Arakaneae carried on a money- 
lending business In his own name until 
Ms death. Hia widow continued the 
business as sole proprietress, in the name 
of her husband, adding to the* name 
the words “ ft Co." She lent moneys 
to reaps, on a mtge., which was 
taken in her business name. She then 
registered the business under Burma 
Registration of Business Names Act, 
but erroneously entered herself as well 
as her children as partners. She then 
sued reaps, in the name of the business, 
lor the mtge. debt : — Held : sect. 8 (6) 
of the Act applied without quahfloation 
in this case, ft that her particulars 
being inaccurate, there was no proper 
regtstfatlon under the Act, ft her suit 
fulled under sect. 5 (1 ) of the Act-— 
Mauuo Tba Nto v. Ma Ux Ua Pbu 
(1929), I. L. R. 7 Ban. 296. — IND. 

1062 tt. ,1 — M' Lact- 

ic (J. J. ft PA Petitioners, 11929TB. C. 
<ot. of Beau) 

16 l» m. }— Smith e. Finch, 


(1906), 12 B. C. B. 180 ; 3 W. L. R. 
476.— CAN. 

•z. Separate business commenced after 
registration — No notification that re- 
gistered business no longer sole business 
— Effect on right of action,) — A person 
who has registered himself under 
Registration of Busincua Names Ordi- 
nance, 1918, of Ceylou, as carrying on 
In a business name a specified business, 
ft as haring no other business. Is not 
precluded by sect. 9 of the Ordinanoe 
mom suing upon a contract made by 
in respect of a different ft entirely 
separate business which he has com- 
menced in his own name after the 
registration, although he has not 
notified, as required by sect. 7, that 
there has been & change in the re- 
gistered particulars In that the 
; registered business to no longer bis 
aoto business. — David v. Du Silva, 
: [19341 A. C. 100 : 103 L. J. P. 0. 44 ; 
140 l: tT 2*3 ; 40 T. L. R. 1«4, P. C.— 
CEYLON. 

[ PART V. SECT. 4, SUB-SECT. 1*— A. 

ad. Use of family name — Secondary 
1 meaning aAphred.Y-*. family name 

41 


attached to goods becomes so dis- 
tinctive of the goods ft of the manu- 
facturer so as to acquire a secondary 
meaning when the goods come to be 
known in tbe market by tbe intimate 
attachment to tbe goods of the family 
name as tbe goods of a particular manu- 
facturer. — P oucansky Bros., Ltd. t>. 
PouoANggy, 11935] App. D, 89. — 
S. AF. 

PART V. SECT. 4, SUB-SECT. 1.— C. 

1687 vtii. . 1 - Reid ; the evidence 

having established that ** pyrox ” had 
become by use tbe only common ft 
convenient name for the substance to 
which it was applied, the word was 
descriptive of the character of articles 
made of that substance ft was no longer 
distinctive of pltf/s goods. There- 
fore the action failed, the first mark 
must be expunged from the register ft, 
unless nltf. filed a disclaimer of any 
protection for the word ** pyrex ** the 
second mark also should be removed. — 
Jakes A. Joblino ft Oo., Ltd. v. 
Jambs McBwan ft Oo. Fry., Ltd., 

— Aui. V ‘ ^ ^ mi ***** u 


J.S. 
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manufacture as their “ Chequerboard ” 
fencing. At the trial of the action two 
managers of magazines, the manager of an 
exhibition & an architect’s assistant were 
called as witnesses to prove that the mark 
was distinctive of pltfs.' goods. Defts. had 
displayed on their premises, as a background 
of the display in their shop, panels of fencing 
which were not of pltfs.' manufacture, & 
pltfs. alleged that defts. had attempted to 
sell A in fact sold these panels in response to 
orders for 44 Chequerboard ” fencing : — Held : 
the mark was primd fade descriptive, & the 
evidence adduced was not of members of the 
public but of people in a special position to 
know of the origin of the goods, & was not 
sufficient to prove that the mark was distinc- 
tive of pltfs.' goods ; & in any event there 
was not sufficient evidence to establish any 
passing off by defts. The action was dis- 
missed with costs. — T. & C. Associated 
Industries, Ltd. v. Victoria Wagon 
% Works, Ltd. (1930), 48 R. P. C. 148. 

1100a. 44 Lecbat Camel Hair Belting ” — For 

" Camel Hair Belting.”]— F. R. & Co., Ltd., 
the proprietors of a trade mark, consisting of 
the words 44 Camel Hair " registered in 
July, 1908, in class 35 in respect of Belting, 
commenced an action to restrain deft, from 
assing off goods not pltfs.' manufacture as 
eing pltfs.' goods. Pltfs. alleged that deft, 
had fraudulently passed off & was threaten- 
ing & intending to pass off belts & belting 
not of pltfs.’ manufacture or merchandise 
as & for pltfs.' belts or belting by using upon, 
or in connection therewith, the words 
44 Camel " or 44 Camel Hair " ; they claimed 
a further injunction to restrain deft, from 
advertising or offering for sale beltings under 
the description 44 Lechat’s Camel Hair Belt- 
ing ” or under any other name in infringe- 
ment of their trade name or trade mark in 
breach of an undertaking given by deft, in 
1926. Deft, admitted that the designation 
44 Camel Hair " used alone & without other 
distinguishing matter denoted both to the 
trade & to users of belting that such belts or 
belting were the product of pltfs. Deft, 
alleged that he had not used upon or in 
connection with belts or belting not being 
of pltfs.' manufacture or merchandise the 
words “ Camel " or 44 Camel Hair '' alone, 
but only with additional matter sufficient 
clearly to distinguish such belting from the 
belting of pltfs. Deft, admitted giving the 
undertaking on which the claim to the 
second injunction was founded, but denied 
that he was bound thereby, alleging that he 
wap induced to give the same by certain 
untrue representations of pltfs. Deft, sold 
their goods as Lechat’s Camel Hair Belting, 
the goods being manufactured by a Belgian 
firm of manufacturers of beltings known as 
44 Etablissements J. Laroche Lechat Soci^te 
Anonyme '* : — Held : pltfs. had failed to 
prove their allegation that deft, had passed 
off or attempted to pass off belts or belting 
not made by the pltfs. as & for pltfs.' goods ; 
deft, had so used prefix 44 Lechat " & 44 J. 
Lechat’s *' as sufficiently to distinguish their 
belting from that of pltfs. ; & pltfs. had not 
made out their alleged breach of the under- 
of Dec. 3, 1926. The action was dis- 
with costs. — Redd away (F.) & Co., 
Ltd. v. Hartley (1930), 48 R. P. C. 10, C. A. 


1100b. — -.) — Pltfs., who were held in 

Reddatvay v. Banham , No. 1098, to be en- 
titled to an injunction restraining the use 
of the words 44 camel hair ” in connection 
with belting, not manufactured by pltfs., 
without clearly distinguishing such belting 
from pltfs.' belting, brought a passing-off 
action against deft, for selling camel hair 
belting, made by a Belgian co., under the 
description 44 Lechat’s camel hair belting ” : 
— Held : on the evidence, the prefix 
44 Lechat ” was insufficient to distinguish the 
belting sold by the deft, from pltfs.' belting, 
& pltfs. were entitled to an injunction to 

S revent passing-off. — R edd away (F.) & 

o., Ltd. v . Hartley (1931), 47 T. L. R. 
226 ; 48 R. P. C. 283, C. A. 

1101. Add. Annotation : — As to (3) Refd. Coles 
(J. H.) Proprietary, Ltd. v. Need, [1934] 
A. C. 82, P. C. 

1103. Add. Annotation : — Refd. Stone .T. B. & Co. 
v. Steelace Manufacturing Co. (1929), 40 
R. P. 0. 406. 

1105. Add. Annotations: — Refd. Re Liverpool 
Electric Cable Co.'s Applications (1928), 40 
R. P. C. 99 ; Re Coats, Ltd.’s Application, 
[1930] 2 All E. R. 975. 

1106. Add. Annotations : — Consd. Jaques (John; 
& Son, Ltd. v. Chess, [1939] Q All E. R. 227. 
Refd. Stone J. B. & Co. v. Steelace Manu- 
facturing Co. (1929), 46 R. P. C. 406. 

1109a. .] — In 1926, letters patent No. 273,392 

were granted to pltfs. in respect of 44 improve- 
ments in & relating to adjustable electric 
condensers & other adjustable electric ap- 
paratus.” Deft, sold condenser dials, not 
manufactured or licensed by pltfs., bearing 
upon them the words 44 manufactured under 
Ormond Patent No. 273,392.” Pltfs. com- 
menced an action to restrain deft, from using 
these words upon any goods not manu- 
factured or licensed by pltfs. & from passing 
off as goods manufactured or licensed by 
pltfs. any goods not so manufactured or 
licensed by pltfs. A claim to restrain deft, 
from infringing the patent was abandoned 
before the trial : — Held : assuming that the 
words complained of meant that deft, had 
been licensed by pltfs. & were untrue, there 
was no evidence that pltfs. were either 
making or selling goods of the kind in ques- 
tion, & pltfs. had not proved any damage 
& had not established any cause of action. 
The action was dismissed with costs. — 
Ormond Engineering Co., Ltd. v. Knopf 
(1932), 49 R. P. C. 634. 

1116a. 44 Genuine.” }— Pltfs. & their predecessors 
in business had since 1849 made chessmen of a 
particular design & quality which they called 
the Staunton chessmen. Deft . firm, which pub- 
lishes a magazine & sells chessmen, in the issues 
of their magazine of Sept. 1937 and Oct. 1937, 
respectively, advertised for sale 44 genuine 
Staunton chessmen,” & in the issue of Dec. 1937 , 
they advertised for sale 4 4 Staunton chessmen.” 
These chess sets were not manufactured by 
pltfs., who thereupon commenced this action, 
contending that the name 44 Staunton,” & 
a fortiori the words 44 genuine Staunton,” 
meant their goods exclusively. They sued 
for an injunction to restrain deft, firm from 
passing off other sets of chessmen under these 
names as pltfs.' goods, & they also claimed 
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damages. Deft, firm denied that the words 
complained of referred exclusively to pltfs.’ 
goods, & contended that they meant no more 
than chessmen of a particular pattern : — 
Held : (1) although most dealers understood 
the word “ Staunton ” to refer to pltfs.’ 
goods, most chess players understood it to 
refer merely to a design, & therefore pltfs. 
had not established that in the market as a 
whole the word denoted their chessmen 
exclusively ; (2) nevertheless, as the word 

was to some extent ambiguous, the addition 
of the word “ genuine ” was calculated to 
remove the doubt & to lead to the belief 
that the word was used as referring to pltfs. ’‘ 
goods, & an injunction might be granted 
restraining defts. from describing their chess- 
men as “ genuine Staunton.” — Jaques & 
Son, Ltd. v. Chess, [1939] 3 All E. R. 227 ; 
sub nom. Jacques & Son, Ltd. v. Chess, 83 
Sol. Jo. 585. 

120a. Misleading trade circular by successor 

to business.] — Pltfs. & defts. carried on busi- 
ness of a similar description. On the expira- 
tion of the term in a lease of certain works 
to pltfs., where they had carried on their 
business, defts., fifteen months afterwards, 
had procured a lease of the same works, 
with the exception of certain mines of clay. 
Defts. issued a circular & card tending to lead 
the public to suppose that defts. had suc- 
ceeded to the business of pltfs., & were working 
the same material as pltfs. had formerly 
used : — Held : although the words of the 
circular & card might be literally true, yet, 
if they tended to mislead the public, the 
ct. would restrain them from further cir- 
culating or issuing such or any similar 
circular or card. — Harper v. Pearson (1800), 
3 L. T. 547. 

Annotation:— Reid. Worslcy & Co. v. Cooper, [1939] 1 
All E. R. 290. 

1120b. Representation as to edition prescribed 

lor examination.] — Pltfs. were the publishers 
of, & owners of the copyright in, a book 
entitled “ Hazlitt’s Selected Essays,” edited 
by George Sampson, which included thirteen 
essays & notes on the essays. In 1927 & 
1928 the book was prescribed by the London 
University as one on which candidates for 
matriculation would be examined. One of 
defts. published & sold & the other defts. 
sold a book entitled “ Hazlitt’s Selected 
Essays, Edition Hollingworth,” containing 
twenty of such essays, including the thirteen 
selected by Sampson. Pltfs. commenced an 
action against defts., alleging that defts. had 
passed off the Hollingworth edition as & for 
the Sampson edition of pltfs. by representing 
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that the Hollingworth edition was that 
prescribed for the London Matriculation 
Examination, & also alleging infringement of 
copyright in their selection of essays : — 
Held : if the fact were that a purchaser had 
been misled into thinking that defts.’ book 
had been prescribed for a certain examination, 
that was simply a representation as to 
quality & would give pltfs. no right of action, 
there had been no passing off of defts.’ book 
as pltfs.’ <fc there was no infringement of 
copyright. — Cambridge University Press 
v. University Tutorial Press (1928), 45 
R. P. C, 335. 

1120c. Goods sent In reply to order by 

plaintiff.] — Pltfs., who had for some time 
used the device of a swan with the word 
“ white ” on labels on porcelain enamelled 
baths of their manufacture, applied on two 
occasions to register the device, first in class 1 
in relation to enamel, secondly in class 13 
in relation to baths & the like. Both 
applications were refused. On Jan. 25, 1926, 
the B. W. Assocn. registered under sect. 02, 
in respect of a standardised brass tap approved 
by the Ministry of Health, the device of a 
swan with the letter B. W. A. The attention 
of pltfs. was drawn to the sale by defts. of 
one of these standardised taps in Feb. ; 
& later, upon ordering M j-in. brass globe 
cocks Ministry of Health pattern swan,” 
pltfs. received a like tap from defts. Pltfs. 
thereupon brought this action to restrain 
defts. from passing off, & at the same time 
moved to rectify the register by removing 
therefrom the B. W. Assocn. ’s standardisa- 
tion mark : — Held : pltf.’s device of a swan 
was known to the trade as indicating, not 
taps, but porcelain baths of pltfs.’ manu- 
facture or merchandise enamelled with a 
particular characteristic enamel ; the presence 
on the register of reaps. ’ standardisation 
make, & the use of it upon brass taps made to 
the Ministry of Health specification was not 
calculated to deceive the trade into believing 
that such taps were merchandise or manu- 
facture of pltfs. ; the sending of one of such 
taps by defts. in response to pltfs.’ order was 
a reasonable response to that order i pltfs. had 
proved neither that the device or a swan 
indicated their taps to the trade, nor passing 
off by defts. ; & both the action & the motion 
failed. — Wilson’s & Mathieson’s, Ltd. v. 
Meynell & Sons, Ltd., Re Wilson’s & 
Mathieson’s Ltd.’s Application (1929), 
40 R. P. 0. 80. 

1135. Add. Annotation : — Refd. Illustrated News- 
I papers. Ltd. v. Publicity Services (London), 
r Ltd., [1938] Ch. 414. 


PART V. SECT. 4, SUB-SECT. 1.— i E. 

1110 1. Whether use by other person 
•retrained — Expiration of patent. J — 
Where a person has invented & 
patented a new substance & given to 
L a new name. & during the con- 
tinuance ot the patent has alone made 
& sold the substance by that name, 
thorn betas Vn aussfttau no teglstarad \ 
trade mark ot the same name during ' 
the Ule*ot the patent, he would not 
be entitled to the exclusive use of 
that name after the expiration of the 
patent, the name betas descriptive of 
the substance itself. In such cases it 
u a question of fact whether or not 
the ' name Is descriptive of the article 
itself. — Lysol (Canada), Ltd. v. Soli- 


dol Chemical, Ltd., [1933] Ex. C. R. 
21. — CAN. 


PART V. SECT. 6, SUB-SECT. 1. 

■p .'Law in India .] — In India there 
is no statute which gives to owners of . 
trade marks a statutory title like that 1 
obtained In England. In such casea \ 
the rules ot 'English common law as to \ 
“ passing off ” actions are generally ' 
followed, & the rights Sc liabilities ot 
the parties are decided according to the 
principles of the English common law. 
— Anglo-Indian Drug Sc Chemical 
C o. t>. Sw astir Oil Mills, Ltd. (1934), 
I. L. R. 59 Bom. 373.— IND. 

sr. .] — There being no statutory 
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law in India on the subject ot trade 
marks, cases have to be decided accord- 
ing to rules ot justice, equity. Sc good 
conscience. English law on the subject 
may bo applied, not because it is 
applicable as suoh in India, but in so 
far as It embodies rules ot Justice, 
equity, & good conscience. Conditions 
peculiar to India may, however, neoes- 
. altate acceptance of the English law 
1 with certain modifications. — Thomas 
1 Beau Sc Sons, Ltd. v. Prayag Nahain 
1 (1934), I. L. R. 67 All. 510.— IND. 


1 PART V. SECT. b. SUB-SECT. 2. — A. 

1123 I. Use of trade name of 

plaintiff .] — Gbxbnaway v . McIntosh, 
11930) Y D. L. R. 658.— CAN. 
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1187. Add. Annotation : — Refd. Crystalate Gramo- 
phone Record Manufacturing Co. v. British 
Crystalite Co. (1934), 61 R. P. C. 316. 

1187a. .] — Pltf. co. was incor- 

porated in Great Britain in 1909, for the 
purpose of carrying on a business, by means 
of manifold shops, for the sale of a large 
variety of articles at a price not over 6d. each. 
Deft. co. was incorporated on June 17, 1929, 

& was the buying agency of another co. 
which was incorporated in Australia under 
the name of Woolworths, Ltd., for the sale 
of a large variety of articles of a similar class 
to pltf. co.'s goods, but mainly at a higher 
price. There was no one with the name of 
Woolworth connected with deft. co. or its 
parent co. in Australia. The memorandum 
of deft. co. was framed so as to include the 
power to carry on retail business. Pltf. co. 
brought an action against deft. co. claiming 
an injunction restraining deft. co. from 
trading under its present title & from using 
the term “ Woolworth ” as part of its title 
of from using any other title calculated to 
deceive the public or to lead the public to 
believe that deft. co. was in any way con- 
nected with the pltf. co. : — Held : the 

evidence had not shown that there had been 
. up to the time of the action any real con- 
fusion ; but by the name “ Woolworths ” 
pltf. co. was understood to be meant, not 
only among the general public, but also 
among traders & manufacturers ; the name 
Woolworths (Australasia), Ltd., must suggest 
some connection with pltf. co. ; deft, co.’s 
name so nearly resembled the name of pltf. 
co. as to be calculated to deceive ; the area 
of the trading operations of the two cos. was 
so much the same in many ways that there 
was serious risk of confusion. — Woolworth 
(P. W.) & Co., Ltd. v. Woolworths 
(Australia), Ltd. (1930), 47 R. P. C. 337. 

1187b. .}— Pltf. had for nine years 

had a circus at Olympia in London during 
the winter, lasting each year for a period of 
about five weeks, which had each year been 
largely advertised & attended by a very 
large number of people. Deft, had a ehop 
in London for animals & birds & in the past 
winter had had a sideshow of animals during 
the circus which pltf. was holding at Olympia. 
In 1928 he started a travelling Zoo, & 
shortly before the action he added a circus 
& advertised it as “ Chapman’s London 
Olympia Zoo & Circus.” Pltf. commenced 
an action against deft, for an injunction to 
restrain him from using the words “ London 
Olympia ” as descriptive of or in connection 
with Zpo-Oircus or other circus or entertain- 
ment & gave notice of motion for an inter- 
locutory injunction : — Held : the words 
“ London Olympia Circus ” had come to 
mean pltf.’s circus. An interlocutory in- 
junction was granted restraining deft, from 
using the words 14 London Olympia 99 in 
conjunction with one another as descriptive 
of or in connection with a Circus or Zoo- 
Circus. — Mills v. Chapman (1980), 47 

R. P. C. 116. 

1145a. After revocation of licence.] — In 

1910 pltf. co., which was carrying on in New 
. York the business of manufacturers of 
numbering machines, entered into an agree- 
ment with deft, that deft, should act as agent 
for pltfs. in this country for the sale of such 
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machines, but the relationship was not of 
agency in the strict sense, for deft, purchased 
the machines from pltf. co., & paid for them 
on terms arranged. From the commence- 
ment of the agreement deft, carried on busi- 
ness in such machines under the same name 
as pltfs. & the machines bore the name of 
pltf. co. In 1933 pltf. co. terminated the 
agreement, but deft, continued to carry on 
business under that name & claimed the right 
to do so. Pltf. co. brought an action to 
restrain deft, from using that name & for 
breach of contract, alleging that it was a term 
of the agreement that deft, should not deal 
in such printing apparatus or be interested 
in the business of any competitor of pljbf. 
co. Deft, contended that the name meant 
his business & that pltf. co. carried on no 
business in this country & he relied on the 
fact that from 1917 onwards he had been 
& still was registered under Registration of 
Business Names Act, 1916 (c. 68), under the 
said name : — Held : pltf. co. had acquired a 
sufficient reputation in this country for its 
machines to entitle it to protect the use of 
its name here ; deft, merely held a revocable 
licence to use the name which was revoked 
on the termination of the agency agreement ; 
also it was a term of the agreement that deft, 
would not during its existence deal with the 
numbering machines of any 4 rival manu- 
facturers, & that he had so done. 

An injunction was granted restraining deft, 
from using the name of The Roberts Number- 
ing Machine Co. or any name so similar to it 
as to be calculated to cause the belief that 
deft.’s business was a branch of or in any way 
connected with the business of pltf. co., & an 
inquiry was ordered as to damages in respect 
of the breach of agreement. — Roberts 
Numbering Machine Co. v. Davis (1936), 
63 R. P. C. 79. 

1155. Add. Annotations : — Consd. Lyons & Co. v. 
Lyons (1931), 49 R. P. C. 188. Refd. Draper 
v. Trist, [1939] 3 All E. R. 613 ; Jaques 
(John) & Son, Ltd. v. Chess, [1939] 3 All 
E. R. 227. 

1188a. .] — Pltfs. brought an action to 

restrain deft, from passing off goods not of 
pltfs.’ manufacture as & for pltfs.’ goods. 
Deft, was originally registered under the 
name of Sidney Lvons, but his name was later 
changed to Joseph Lyons. Pltf. co. was well 
known & had two hundred & fifty shops in 
Great Britain, four of which were situated in 
the neighbourhood of Brighton. Pltfs. also 
had two hundred thousand retail agents, & 
spent one hundred thousand pounds per 
annum on the advertisement of their tea. 
Deft, who was the keeper of a boarding 
establishment at Brighton had* notepaper 
headed 44 J. Lyons food specialists.^ He 
advertised for canvassers & his advertise- 
ment read 44 J. Lyons require. . . .” He 
provided his canvassers with sets of packets : 
(i) a cardboard box labelled 44 J. Lyons, pure 
domestic cocoa,” (ii) a packet of J. Lyons’ 
cake flour, A (iii) a silver foil packet con- 
taining tea A bearing a label worded 44 J. 
Lyons” superior tea Brighton depot Gd. net 
wt. I lb.” Pltfs. Bold tea in quarter-pound 
packets with a label also printed in bine 
on a white ground, A worded 44 Lyons tea, 
J. Lyons A Co., Ltd., Oadby Hall, Ken- 
sington.” Pltfs. alleged that by reason of 
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the similarity between deft.’s goods sold by 
the canvassers on behalf of deft., deft, had 
intended to deceive Sc had deceived the public 
into buying his goods as & for those of pltfs. 
Deft, denied that the acts complained of were 
calculated to deceive or that they had led to 
deception. He further claimed to be entitled 
to trade under his own name provided that his 
trade was lawful Sc not calculated to deceive 
— Held : the phrases “ Lyons Tea ” & “ Lyons 
Cocoa ** had come to mean the goods of 
ltfs., the quarter-pound packets of tea, sold 
y pltfs. Sc deft, respectively, were exceed- 
ingly alike, the phrase 44 Brighton depot ** 
was misleading, deft, had intended to deceive 
Sc had deceived the public into buying his 
goods as Sc for pltfs.* goods. An injunction 
was granted, together with five pounds 
damages Sc costs. — Lyons (J.) Sc Co., Ltd. 
v. Lyons (J.) (1931), 49 R. P. 0. 188. 

168a. Custom of mining oompany.] — 

Held: (1) the valley containing the bed of 
minerals a part of which was owned by the 
Spanish Co. had become known as the Tigon 
Basin, Sc therefore the word “ Tigon ” had 
acquired a geographical significance ; (2) hav- 
ing regard to such geographical significance 
Sc the custom of mining companies operating 
in the same area to adopt a name by reference 
to the geographical name of that area, coupled 
with the name of a point of the compass, the 
use by deft. co. of the word “ Tigon was not 
calculated to deceive or cause confusion in 
the minds of the public ; (3) as pltf. co. 
themselves had marketed neither sulphur 
nor any other product under the name 
“ Tigon,* * there was nothing which, by the 
use of the word 44 Tigon,’* deft. co. could sell 
or pass off as or for the product or goods of 
pltf. co. The action was dismissed with 
costs, Sc pltf. co. having been granted an 
interlocutory injunction on motion with the 
usual undertaking, an inquiry as to damages 
was ordered on the application of deft, co., 
the costs of that inquiry being reserved. — 
Tigon Mining Sc Finance Corpn., Ltd. v. 
South Tigon Mining Co., Ltd. (1931), 48 
R. P. 0. 626. 

168b. .] — Pltfs. had a very large paper 

manufacturing & printing works carried on 
principally at Apsley Mills, at Apsley. They 
were incorporated in 1886, Sc in 1887 became 
the owners of a registered mark consisting of 
the head of the Duke of Wellington, with the 
words 44 The Apsley.** It appeared that the 
word 44 Apsley ** had become associated in 
the trade with pltf. co. Deft. co. were 
incorporated in 1936 under the name of the 
44 Apsley Press, Ltd.** with the object of 
carrying on the business of printers Sc 
publishers. Pltf. co. brought this action for 
an injunction to restrain deft. co. from carry- 
ing on any business similar to the business 
carried on by pltfs. under their present name 
or any name incorporating the n am e 
44 Apsley *’ : — Held : the use by deft. co. of 
the word 44 Apsley ** was calculated to cause 
confusion between the business of pltfs. 
Sc defts. Such confusion was likely to lead 


to loss of reputation to pltfs. with loss of 
customers. Injunction granted. — John 
Dickinson Sc Co. v. Apsley Press, Ltd. 
(1937), 157 L. T. 136 ; 64 R. P. 0. 219. 

1171a. -Pltf. co., The Clock, Ltd., 

was incorporated on May 15, 1929, Sc in 
Oct. 1929, opened an establishment known as 
a road-house on land adjoining the Welwyn 
By-Pass Road near Welwyn, in the county of 
Hertford. A prominent feature of that 
establishment was a clock on the top of a 
gabled building. That establishment was 
not licensed to sell intoxicating liquor nor 
did it provide patrons with lodging, but it 
provided them with meals Sc offered them 
facilities for bathing, tennis Sc golf. The 
establishment acquired a reputation Sc was 
known to many people as The Clock, Sc the 
name The Clock had always appeared in 
conspicuous letters on pltfs.* premises. Deft, 
co., The Clock House Hotel, Ltd., was incor- 
porated on Oct. 6, 1934, Sc in Nov. 1934, 
opened an hotel on land adjoining the Barnet 
By-Pass Road at a point five miles south of 
the point occupied by pltfs.’ road-house, at 
New Hatfield, in the county of Hertford. A 
prominent feature of that hotel was a tower 
carrying a clock above which was written 
the word “ Hotel,” Sc below which were 
written in large letters the words ‘ 4 Clock 
House.” That hotel was licensed to sell 
intoxicating liquors Sc did provide patrons 
with lodging. It did not offer facilities for 
bathing, tennis or golf, but provided meals. 
Pltfs. commenced an action to restrain defts. 
from carrying on business under the name 
Hotel Clock House, or any other name 
calculated to cause confusion with Sc damage 
to their business : — Held : pltfs. had ac- 
quired a reputation in the name Clock in 
connection with their road-house, & in the 
locality the words “ The Clock ” had come to 
mean pltfs.* premises ; the use of the words 
44 Hotel Clock House ” by defts. constituted 
a real possibility of confusion which might 
result in actual damage to pltfs. An in- 
junction was granted but was limited to 
restraining defts. from using the words com- 
plained of on their present premises. The 
operation of the injunction was stayed for 
one month to enable defts. to alter their 
name as it appeared on their clock, note- 
paper Sc elsewhere. Defts. were ordered to 
pay the costs of the action. Defts. appealed 
to the Ct. of Appeal. The appeal was dis- 
missed with costs. — Clock, Ltd. v. Clock 
House Hotel, Ltd. (1936), 53 R. P. 0. 269. 

1171b. : — .] — Pltfs. Sc their predecessors in 

title were the owners of properties in Droit- 
wich called the 44 St. Andrews Baths ” Sc the 
“ Royal Baths,” Sc have carried on business 
in connection with these properties under the 
name of 44 The Brine Baths.” The ct. was 
satisfied on the evidence that to the public 
the term “ The Brine Baths ** meant pltfs.’ 
baths & on a motion granted an interlocutory 
injunction restraining defts. from carrying 
on business under the name of 44 Droitwich 
Brine Baths, Ltd.” or under any other name 


ART V. SECT. 5, SUB-SECT. S. — D. 

1166 tv. Deft. the 

n a ntgor of a troop of amateur per- 
ormers touring New Brunswick, used 


advertising matter falsely describing 
his troup as radio amateur winners on 
nations! radio amateur broadcasts 
conducted by pit!., who was famed lor 
broadcasts Sc for his touring 


troups : — Held : a passing off riving 
a right to damages. — B owes e. Shea, 
[1939] 2 D. L. R. 76 ; 13 M. P. R. 327. 
—CAN. 
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calculated to deceive the public into the 
belief that the business of defts. is that of 
pltfs. or connected therewith. The operation 
of the injunction was suspended for one 
month to enable deft. co. to alter their 
registered name. — Hesketh Estates, South- 
port, Ltd. v. Droitwich Brine Baths, Ltd. 
(1934), 62 B. P. C. 39. 

1179. Add. Annotation : — Refd. Worsley So Co. v. 
CoOper, [1939] 1 All E. It. 290. 

1199, Add. Annotation : — Refd. C. So A. Modes, 
Ltd. v. Central Purchasing Assocn., Ltd. 
(1930), 48 R. P. C. 163. 

1207a. .] — C. So A. Modes, Ltd. v. 

Central Purchasing Assocn., Ltd. (1930), 
48 R. P. C. 163. 

1210a. Use of Initials of name of book.] 

— Pltfs., the General Council of Medical 
Education So Registration of the United 
Kingdom were a body incorporated by 
Medical Council Act of 1862 (c. 91), s. 1. It 
was the duty of pltfs. imposed upon them by 
Medical Act, 1858 (c. 90), s. 54, re-enacted 
by Medical Council Act, 1862 (c. 91), s. 2, to 

, publish a book containing a list of medicines 
So compounds So the manner of preparing 
them. This book was to be known as the 

* British Pharmacopoeia. The book was a 
valuable property So had i great reputation. 
When any one in the medical or the pharma- 
ceutical professions saw the letters B.P. 
placed after a drug he understood such drug 
to conform to the specification for such drug 
to be found in the British Pharmacopoeia. 
Before action brought pltfs. had published 
three editions of their book So since the issue 
of the writ they had published a further 
edition. Defts., Barrett Proprietaries, Ltd., 
were a limited co. which made So sold medical 
& pharmaceutical preparations contained in 
cartons, packages So bottles. Defts. made 
prominent use of the letters B.P. upon or 
in connection with their goods, advertise- 

* ments therefor So price lists thereof. With 
the exception of one drug, namely acetyl- 
salicylic acid, commonly known as aspirin, 
none of the preparations made So sold by 
defts. was to be found in the British Phar- 
macopoeia. Pltfs. alleged that the acts of 
defts. were calculated to hinder So defeat 
the successful performance by pltfB. of their 
statutory duty So that the use of the letters 
B.P. by defts. was calculated to lead to 
confusion So that such confusion would result 
in the failure of the British Pharmacopoeia 
to be maintained as a standard So that this 


failure would involve pltfs. in financial loss. 
Pltfs. further alleged that the use by defts. 
of the letters B.P. was improper So fraudu- 
lent So was done with the intention of 
deceiving the medical, dental So pharma- 
ceutical professions, the trade & the public 
So inducing them to believe that defts.’ pre- 
parations were in some manner connected 
with, or prepared So guaranteed to be in 
accordance with, the information contained 
in the British Pharmacopoeia. Defts. denied 
the various allegations made by pltfs. The 
A.-G. was joined as a pltf. at the relation of 
the Council, it being contended that the 

? ublic had rights in respect of the British 
’harmacopoeia. Pltfs. sought an injunction 
to restrain defts. from ( inter alia) selling or 
offering for sale preparations represented to 
be guaranteed by pltfs. or made in accord- 
ance with the information contained in the 
British Pharmacopoeia : — Held : it had not 
been proved that the conduct of defts. was 
calculated to hinder the successful perform- 
ance by pltf. Council of their statutory duty 
to publish A keep up to date the British 
Pharmacopoeia ; there was no evidence what 
the public would understand by the letters 
B.P., & in the absence of such evidence it 
was not possible to hold that the use by 
defts. of the letters B.P. in the manner com- 
plained of was calculated to Ifead to con- 
fusion ; the allegation that confusion due 
to the use by defts. of the letters B.P. would 
result in the failure of the British Pharma- 
copoeia to maintain a standard So would 
result in financial loss to pltf. Council due 
to the diminution in sales of the book result- 
ing from loss of reputation had not been 
proved ; since there was no evidence that 
any member of the public had bought defts.’ 
goods in the belief that such goods had been 
made in accordance with the prescriptions 
to be found in the British Pharmacopoeia, 
the claim put forward on behalf of the 
A.-G. must fail ; So the ct. could not infer 
from the evidence that defts. had acted 
fraudulently. The action was dismissed 
with costs. — A.-G. So General Council op 
Medical Education of United Kingdom 
Registration v. Barrett Proprietaries, 
Ltd. (1932), 50 R. P. C. 45. 

1213a. .] — Pltf. co. was & public co. 

with a large capital incorporated in Feb. 
1924, for the purpose of carrying on the 
business of English So foreign chemists So 
druggists, wholesale So retail, & had a number 
of retail shops in the West End of London, 


PART V. SECT. 5, SUB-SECT. 2— J. 

, 1196 il. .1— Pltf. co., 

incorporated in the United States of 
America in 1852, & one of the largest 
manufacturers of wrought-steel hard- 
ware So tools in the world, has registered 
trade-marks of “ Stanley ” So “ S. W.,” 
& its Roods are & have been long 
known both in the wholesale & retail 
trade in New Zealand as “ Stanley ” 
goods. Deft. co. incorporated in 1931 
with a capital of £600 under the name 
of " Stanley Ironworks, Ltd.” took 
over the business of engineers, etc., 
carried on at Stanley Street, Auckland, 
by S., So known as the Stanley Iron- 
works. The business originally estab- 
lished by W. about forty-one years ago 
as that of a shoeing So general smith So 
carried on later by his nephew from 
whom S. acquired it in 1929, when it was 


a general jobbing engineering business, 
specialising in tne production of bolts 
& hinges & all olasses of builders’ iron- 
work, was moved about thirty -six 
years ago to Stanley Street, Parnell, 
So the premises called “ Stanley Iron- 
works.” but up to about 1930 the good- 
will of the business was attached to the 
name W. in respect of a jobbing So 
engineering business So not of a manu- 
facturing So trading business ' which 
made articles for stock So sent out 
travellers to sell quantities of that 
stock. Deft, co., when incorporated, 
became definitely a manufacturing & 
trading oo. making for stock, So em- 
ployed a New Zealand representative 
So distributor of its products. So is 
manufacturing So selling articles of 
hardware whioh are also made by pltf. 
oo. So sold in New Zealand. On a 
motion lor a perpetual injunction 
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restraining deft. co. from carrying on 
business under the name of " Stanley 
Ironworks, Ltd.”: — Held: (1) deft, 
co. had taken the whole name of pltf. 
& inserted the word “ iron,” a common 
ingredient, because both cos. manu- 
factured with it & dealt in the pro- 
ducts : (2) the use of deft.’s name was 
calculated to deceive. So so either to 
divert business from pltf. to deft, 
or to lead to the belief that deft, was a 
branch of or otherwise connected with 
pltf. to the latter’s prejudice ; (3) deft, 
had not succeeded to the goodwill of 
au existing business carried on in Auck- 
land in the name of “ Stanley Iron- 
works, Ltd.” in a manufacture So trade 
of the kind whioh it is now doing, so as 
to entitle it to the use of that name. — 
Stanley Works t>. Stanley Iron- 
works, Ltd., [1935] N. Z. L. R. 865.— 
KL 
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their most outlying shop being in Knights- 
bridge. Deft. co. was incorporated in Nov. 
1928, with a nominal capital of £1,000 for 
the purpose of carrying on the business of a 
high-class dispensing chemist in the neigh- 
bourhood of Barons Court, London, & had 
one shop in that district. Deft., I. J. Eppel, 
took medical degrees & was a qualified chemist 
in Dublin in 1912, & carried on there the 
business of a chemist’s shop until 1923. 
Deft., I. J. Eppel, having formed deft, co., 
pltf . co. sought an injunction to restrain deft, 
co. from trading under the name of Eppels, 
• Ltd. : — Held : on the evidence there was no 

ground on which deft. co. could effectively 
resist the injunction. — Heppells, Ltd. v. 
Eppels, Ltd. & Eppel I. J. (1928), 46 
R. P. C. 96. 

1212b. .] — Madeira House Co., Ltd. 

v. Madeira House (London), Ltd. (1930), 
47 R. P. C. 481. 

1212c. — — English subsidiary of foreign 

company.] — Sturtevant Engineering Co., 
Ltd. v. Sturtevant Mill Co. op U.S.A., 
Ltd., No. 1041a, ante. 

1212d. .] — The A. G. S. Manufacturing 

Co., Ltd. alleged that the letters “A. G. 8.” 
when used to identify a co. identified their 
co., although, when applied to aeroplane 
parts having another signification, & they 
commenced an action against the Aeroplane 
General Sundries Co., Ltd. for ( inter alio) an 
injunction to restrain them from carrying on 
business in or advertising or selling or offering 
for sale their goods under the title A. G. 8., 
Ltd., or any other title calculated to interfere 
with the business of pltfs. or to pass off 
the goods of defts. as or for the goods of pltfs. 
& from thereby, or otherwise, causing con- 
fusion between the businesses & goods of defts. 
& pltfs. moved for an interlocutory injunc- 
tion : — Held : defts.’ advertisements en- 
deavoured to induce the public to believe 
that the letters “A. G. S.” stood for another 
name of deft. co. Injunction granted. — 
A. G. 8. Manufacturing Co., Ltd v. 
Aeroplane General Sundries Go., Ltd. 
(1918), 35 R. P. C. 127, C. A. 


1215a. .] — SocifiTfi La Parfumerib 

NiLDfi v. ErnaldB, Ltd. & Fryer, No. 629a, 
ante . 

1226a. .] — Any person who has, without the 

use of unfair means, become acquainted 
with the mode of compounding a secret un- 
patented preparation may, after the death of 
the original discoverer, make & sell the com- 
pound, describing it by the name of the dis- 
coverer, provided he does not lead the public 
to suppose that his preparation is the manu- 
facture of the successors in business of the 
original discoverer ; but he must not assert 
that his is the only genuine article, or suggest 
that the article manufactured by the succes- 
sors of the original discoverer is spurious. — 
.Tames v. J ames (1872), L. R. 13 Eq. 421 ; 41 
L. J. Ch. 353 ; 26 L. T. 568 ; 20 W. II. 434. 

1226b. .] — Pltfs., Joseph Lucas, Ltd., were 

manufacturers & sellers of cycle & motor 
accessories & ( inter alia) sold, but did not 
manufacture, repair bands & patches for 
motor tyres ; they did not sell tyres. Pltfs. 
commenced an action against another co., 
alleging that the name “ Lucas ” had become 
identified with pltfs.’ goods, & complaining 
of the advertisement & sale by deft, of 
“ Lucas Pneumatic Non -slipping & Un- 
puncturable Tyres.” The tyres sold by 
defts. were made by Louis Lucas of Dinan 
were well known on the Continent under 
• the name of Lucas : —Held : pltfs. had no 
reputation in connection with tyres ; there 
was no intention on the part/ of defts. to pass 
off their goods as pltf., or connect their 
business with that of pltf. ; & the advertise- 
ments complained of were not nor was the 
name “ Lucas ” as used by defts. calculated 
to deceive. — Lucas (Joseph). Ltd. v. Fabry 
Automobile Co., Ltd. (1905), 23 R. P. C. 
33. 

1233a. .] — In 1909 pltfs. commenced the sale 

in England of storage batteries made by 
them in America in accordance with certain 
letters patent granted between the years 
1900 & 1908. The storage batteries were 
imported & sold as Edison storage batteries 
by deft. Monnot <fc later by defts. Edison 
Accumulators, Ltd., who did so in accordance 
with the terms of various agreements made 


1212 i. In 1881 B. & T. 

formed a partnership to carry on the 
business of dealers in chemicals, 
laboratory furnishings, etc., in Glasgow, 
under the style of B. & T. In 1890 a 
London branch of the business was 
established. In 1896 the partnership 
was dissolved, B. taking over the 
London business Sc T. the Glasgow 
business. It was agreed that the two 
separate businesses should be carried 
on under the style of B. Sc T. for a 
period of four years, & they were, in 
fact, carried on under that style 
until 1903. In 1903 the London 
business was transferred to a limited 
eo., which was registered under the 
name of B. Sc T. (London), Ltd. The 
Glasgow business continued to be 
carried on under the style of B. 8c T. 
until 1916, when it was transferred to 
a limited co. which was registered under 
the name of B. & T., Ltd. In 1916 
B. Sc T. (London), Ltd. brought an 
action of suspension 8c interdict to 
have B. 8c T., Ltd. interdicted from 
carrying on business under the style 
of B. & T.. Ltd., unless words were 
added to distinguish the two cos. Sc 
to prevent the public being deceived. 


It was proved that confusion sometimes 
arose in the mind of the public botween 
the two cos., & that orders intended for 
one co. were sometimes sent to the 
other : — HeM : it was not proved that 
reaps, were passing off their business 
& goods as tne business & goods of the 
complainers, & there was no sufficient 
ground for apprehending that they 
would do so if not restrained by inter- 
dict from carrying on their business 
in the manner complained of, & 
interdict was refused. — Baird Sc Tat- 
Looff (London), Ltd. v. Baird & 
Tatlock, Ltd. (1910), 34 K. P. C. 
85— SOOT. 


PART V. SECT. 6, SUB-SECT. 8. 

j i. Use by purchaser for long 

period by agreement.} — Reap., a trader 
who had carried on a fancy-goods 
business under a trade name for 
several years, made an agreement 
with applt. under which apple, was to 
obtain a new shop, on lease. Sc to open 
a new business there conducted under 
resp. *s trade name, buy all his stock 
from resp., & acquire that stock at 
a concession price. No term was fixed 

47 


for the duration of the agreement 
The trade name was actually painted 
upon the new shop by reap, or under 
his direction, & after the parties had 
acted on the agreement, with certain 
variations, for nearly three years resp., 
who was carrying on business in various 
other shops, purported to terminate 
the agreement. Sc sought an injunction 
to restrain applt. from continuing to 
use the name : — Held : resp. was not 
entitled to an injunction either at 
common law or on the footing of 
rights arising out of Business Names 
Act, 1928, the name having been so 
used under the licence that ft did not 


identify the business as being that of 
resp., 8c resp/s oonduot having de- 
barred him from relief. — Need v. 
Coles (J. H.) Pty., Ltd. (1932). 46 
C. L. K. 470 ; 119321 Argus L. R. 139; 
6 A. L. J. 365.— AUS. 


im. “ Canada Bud ’’ — For “ Bud’ 
wiser.”}— Held : although Budwelser 
beer was called Bud by customers there 
was no such resemblance or similarity 
as would support an action for in- 
fringement. — Anheuser-Busch Inc. v. 
Canada Bud Breweries, Ltd., [19331 
1 D, L. R. 463 ; O. R. 76.— CAN. 
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between them Sc pltfs. In 1929, Edison 
Accumulators, Ltd., changed its name to 
Britannia Batteries, Ltd., a new co. was 
formed by Monnot under the name Edison 
Accumulators, Ltd., So the two cos. com- 
menced to manufacture So sell in England 
storage batteries made by them under the 
name Edison. Pltfs. commenced an action 
to restrain defts. from passing off their 
batteries as those of pltfs. & from using the 
expression “ Edison Accumulators ” as part 
of their name. Defts. admitted that they 
had sold storage batteries not of pltfs.’ 
manufacture as Edison batteries, but alleged 
that the name Edison was not distinctive 
of pltfs.’ goods, but was descriptive of all 
types of nickel alkaline batteries, & par- 
ticularly those made in accordance with 
certain letters pateht, So that they were 
entitled to continue to describe the goods 
sold by them as Edison storage batteries : — 
Held : the words “ Edison accumulators ” & 
44 Edison storage batteries ” were at the 
date of the writ distinctive of pltf.’s goods, & 
that defts. intended to pass off goods made 
by them as those of pltfs. Injunctions were 
anted restraining defts. from passing off 
from using the expression 44 Edison 
Accumulators ,r as part of their name, with 
4 costs. An inquiry as to damages was 
refused. — Edison Storage Battery Co. 
v. Britannia Batteries, Ltd. (1931), 48 
R. P. C. 360. 

1288b. .] — Pltf. sold greyhound race 

programmes outside dog racing tracks known 
as outside cards. His cards were a light 
green in colour with the names of the dogs 
running printed & a selection of dogs to win 
made under the pseudonym 44 Stirling.” 
These cards became well known to the public 
as Stirling green cards. Deft. Freeman also 
sold outside racing cards which were first a 
buff colour but subsequently were coloured 
light green. He then registered under 
Business Names Act, 1916 (c. 58), the 
business name of Stirling as being the pro- 
prietor So publisher of Stirling race cards. 
Shortly afterwards he incorporated deft. co. 
which he called Stirling Press, Ltd., So his 
race cards had printed on them 44 published 
by Stirling Press, Ltd.” On the evidence 
the ct. was satisfied that some of the sellers 
of deft.’s cards sold them as Stirling cards : — 
Held ; there had been a deliberate attempt 
to Bell defts.* cards as pltf.’s cards. An 
injunction was granted to restrain defts. & 
each of them from printing, publishing, 
selling or distributing greyhound racing 
programmes not being the programmes of 
pltr. as Stirling cards. — Shallis v. Freeman 
So Stirling Press, Ltd. (1931), 48 R. P. 0. 
370. 

1288c. — j — -.] — Pltfs. in the action, who traded as 
Fownes Bros, So Co. were an old-established 
firm of manufacturing glovers, So 44 Fownes’ 
Gloves ” meant gloves supplied by them. 
Before 1899 there was a retail business 
44 F. So A. Fownes ” of hosiers So gl overs in 
Liverpool, with a small factory at Worcester. 
Deft. J. purchased the retail business of 
F. So A. Fownes, So also bought the wholesale 
business at Worcester but resold it to pltfs. 
So defts. on the resale entered into covenants 
with pltfs. limiting the use by deft, of the 
name Fownes in his retail business, So deft. 


covenanted not to use the name Fownes as 
a manufacturer or wholesale dealer in gloves. 
In an action for breaches of this covenant : — 
Held : “ Fownes* Gloves ” meant pltfs.’ 

gloves, So deft, was not entitled so to describe 
gloves sold by him So not supplied by pltfs.’ 
So the acts of defts. had been calculated to 
represent his business So gloves as the business 
So gloves of pltfs. So pltfs. were entitled to 
the relief asked with some modifications. — 
Rigden v. Jones (1906), 22 R. P. C. 417. 

1288a. Goods sold as exclusive original models 

of dressmaker — Goods previously sold So 
copied.] — In May, 1933, defts. issued a 
circular to their customers in which appeared 
the following passages : 44 Our buyers have 
just returned from Paris with a collection of 
more than usual loveliness which we are able 
to offer at a mere fraction of the original cost. 
. . . Coats for restaurant, race So travel as 
well as one or two sumptuous evening wraps 
come from the salons of Paquin. ...” The 
next day defts. sold a coat which had been 
made by pltfs. & sold by them in Feb. 1933, to 
an American firm who had copied it & re- 
shipped it to England, the coat being sub- 
sequently purchased by defts. Pltfs. com- 
menced an action to restrain defts. from 
offering for sale or selling as Paquin models 
any garments not being new garments sold 
by pltfs. Defts. denied that they had repre- 
sented that they had purchased the gar- 
ments direct from pltfs. So claimed the right 
to sell as 44 Paquin models ” garments which 
had been sold by pltfs. to dealers for the pur- 
pose of copying. Defts. also alleged that the 
term 44 Paquin” did not indicate pltfs. ex- 
clusively: — Held: the circular did not 
represent that the garments had been pur- 
chased direct or that they had not been copied 
or had only been produced a short time before 
the issue of the circular ; So the action must 
be dismissed. In view of the fact that defts. 
had put in issue the distinctiveness of the 
word “ Paquin ” but had not relied upon it, 
an order was made that pltfs. should pay two- 
thirds of defts.’ costs. — Paquin, Ltd. v. 
John Barker So Co., Ltd. (1934), 61 R. P. C. 
431. 

1242. Add. Annotation : — Retd. Re Hammermill 
Paper Co.’s Opposition, Re Pirie So Sons, Ltd. 
(1932), 146 L. T. 493. 

1248a. .] — In 1899 a trade mark, consisting 

of the word 44 Lektrik,” was registered in 
a number of classes, including a registration 
in class 50 in respect of articles not included 
in other classes made of vulcanised fibre, 
Sc various other goods. In 1931 pitta., who 
were the registered proprietors of the mark, 
brought an action against Letrik, Ltd., for 
infringement of the mark So passing oil by 
the use upon or in connection with electrical 
hair combs of the word 44 Letrik.” Pltfs. 
manufactured So sold electrical goods So 
accessories, 8c they aliened that they had 
manufactured So sold under their trade mark 
44 Lektrik ” large quantities of electrical 
apparatus So accessories for use in con- 
nection with electrical hair wavers, hair 
dryers. So other hairdressing appliances. 
Defts, denied that the goods in respect of 
which pltfs.’ mark was registered included 
electrical hair oombs. Sc they further denied 
that pltfs. had manufactured Sc sold electrical 
apparatus for use in connection with hair- 
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dressing appliances ae Alleged, save in so far 
as pitta , might have sold the usual switches, 
plugs, & sockets necessary in any electrical 
installation, & defts. denied that the mark 
“Lektrik” was distinctive of pltfs. in con- 
nection with hairdressing appliances. Defts. 
moved to rectify the register by excluding 
from the specifications of goods, in respect 
of which the marks in class 50 & another 
class were registered, electrical hair combs 
& goods of a like description, on the ground 
of non-user of the marks in connection with 
such goods : — Held : pltfs. had never manu- 
factured combs, & the user of their mark had 
been on & in connection with goods of a 
wholly different character ; the trade in 
electric light & heat accessories was distinct 
from the trade in combs & toilet articles, 
& the use of defts.’ mark could not legiti- 
mately be said to constitute an infringement 
of pltfs.’ registered mark, or to be calculated 
to induce the belief that defts.’ combs were 
of pltfs.’ manufacture or merchandise. The 
action was dismissed with costs & an order 
to rectify the register was made, as to the 
trade mark registered in class 50, in the terms 
of the notice of motion. — Lundberg (A. P.) 
& Sons, I/n>. v, Letrtk, Ltd., Re Lundberg 
(A. P.) & Sons, Ltd., Trade Marks Nos. 
223,406 & 228,408 (1031), 49 R. P. 0. 15. 

Annotation -Reid. Re Columbia Graphophon© Co. Trade 
Marks (Nos. 288,624, 824,746 & 407,637) (1932), 49 
R. P. O. 483. 

1243b. Name must be attached to goods.] — 
Tigon Mining & Finance Corpn., T/ro. v. 
South Tigon Mining Co., Ltd., No. 1168a, 
ante, 

1243c. Name indicating purpose of goods.] — Pitta., 
who were the owners of an invention for a 
cash-till, had for many years prior to 1902 
exclusively supplied coils or rolls of paper 
necessary to the use of the till under the 
names “ Gledhill Coils,” “ Gledhills’ Coils,” 
or “ Gledhills’ Papers,” & the like. About 
the year 1902 defts. commenced to manu- 
facture & Bupply coils or papers for use in 
Gledhills* cash-tills, & in connection there- 
with they used the word “ Gledhill ” to 
distinguish them as they alleged from coils 
for other makes of tills. Pltfs. commenced 
an action in 1910 to restrain defts. from 
selling cash-till coil papers not of pltfs.’ 
manufacture as “ Gledhill ” or “ Gledhills’ 
Coils ** or papers & from using the name 
Gledhill or any abbreviation thereof in con- 
nection with the sale of their coils, <fc from 
otherwise passing off cash-till coil papers* not 
of pltfs.’ manufacture as & for pltfs.’ goods : — 
Held : whether or not pltfs. could have 
succeeded in the year 1902, what defts. were 
doing was a fair description of the coils as 
suitable for use in pltfs.’ machines & judg- 
ment below was right. — Gledhill (G. H.) & 
Sons, Ltd. v. British Perforated Toilet 
Paper Co. (1911), 28 R. P. C. 714, C. A. 

1245a. Name descriptive of formula.] — Macleans, 
Ltd. (the predecessors of the same name as 
pltfs.) in 1931 marketed a preparation known 
as “ Maclean brand stomach powder ” ; it 
was made in accordance with a formula of a 


Doctor Maclean, & as a prescription had been 
known moderately well in medical circles 
& to some extent by the public as “ Maclean’s 
Powder.” Pltfs.’ preparation, by advertise- 
ment & sales, became very well known to the 
public at large. In 1935 pltfs. marketed 
medicated sweets, or throat lozenges, under 
the name “ Macs.” After this defts. brought 
out a medicated sweet containing a small 
quantity of powder made up to Dr. Maclean’s 
prescription. The name used for these sweets 
by defts. was “ Vitamacs ” & later “ Mer- 
rimacs.” The labels &> advertisements re- 
ferred to “ Dr. Maclean’s stomach powder ” & 
in some cases to “ the famous Maclean 
Sweets.” The labels, etc., also referred, but 
in small type, to defts.’ name or trade mark. 
Actual confusion between pltfs.’ & defts.* 
goods was proved. There was also evidence 
that the name “ Mac ” had been used by 
other firms in the sweetstuff trade, though 
not in the pharmaceutical trade : — Held : 
(1) although the words “ Maclean’s Powder ” 
were originally descriptive of a formula, 
they had become so identified with pltfs. 
that pltfs. were entitled to have it made clear 
that the powder . . . made up from a pre- 
scription of Professor Maclean was not 
pltfs.’ powder ; that, although the name or 
Trade Mark “ Mac ” had been used for 
ordinary sweets, it had not been applied to 
medicated sweets, properly sold by chemists ; 
& this was an attempt by defts. to “ filch ” 
pltfs.’ reputation. On the other hand defts. 
were entitled to state that their sweets 
contained Dr. Maclean’s powder. An in- 
junction was therefore granted in the follow- 
ing form “ . . . from selling, supplying, 
offering or advertising for sale medicated 
sweets not being the pltfs.’ goods under or 
in connection with the name ‘ Merrimacs ’ 
(or any name of which 1 Macs ’ forms part) 
or the description ‘ The famous Maclean 
sweets ’ or ‘ Maclean Sweets ’ or any other 
name or description which by reason of its 
consisting of or comprising the name 1 Mac- 
lean ’ or ‘ Maclean’s ’ is calculated to deceive, 
without clearly distinguishing the said goods 
from the goods of pltfs.” ; (2) that allegations 
as to collusion or fraud (of pitta.’ witness) 
were most improper unless strict inquiry 
had been made ; (3) in their writ pltfs. had 
also sought relief in respect of infringement of 
a Trade Mark “ Mac,” No. 458,654, registered 
in Class III. but had not included this cause 
of action in their Statement of Claim. Defts., 
however, sought (by motion) to expunge this 
Trade Mark, on the ground that it had been 
assigned to pltfs. without any goodwill : — 
Bela : that, even if there had been no good- 
will to assign, but the mark was not yet 
expungeable under sect. 37 (22) was un- 
qualified & a trade mark could not be assigned 
in gross. In the absence of the previous 
proprietors the Trade Mark should not be 
altogether expunged, but the assignment to 
pltfs. & previous assignments should be so 
dealt with. — Macleans, Ltd. v, Lightbown 
& Sons, Ltd., Re Trade Mark “ Mac,” 
No. 458,664 (1937), 54 R. P. C. 230. 


PART V. SECT, ft, SUB-SECT. 4.— 
A. (•) 1L 

•L « Jftdao! " MontoL-y-mU: 
the weeds who mot to ttaaflar at to be 


likely to cat Me any ordinary purchaaer 
to oonfnse goods marked or described 
at “ Molaof” with goods marked or 
described a “ Moaaol”— M ond Staf- 


fordshiks Refining GO., Ltd. v. 
Ellis Harlem (1»29>, 41 O. L. R, 
476 ; 2 A. L. J. 368 ; (102ft) Argot 
L.lC. 93. — A US. 
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1246. Add. Annotation : — Refd. United Kingdom 
Tobacco Co. (1929), Ltd. v. Malayan Tobacco 
Distributors, Ltd. (1938), 61 R. P. 0. 11. 

1248. Add. Annotation ; — Refd. Jaques (John) & 
Son, Ltd. v. Chess, [1939] 3 All E. R. 227. 

1266a. " Navy-Spot For " Blue-Spot.”}— Pltf. 
co., who were manufacturers of wireless 
apparatus, & had sold large quantities of 
loudspeaker units under the mark “ Blue- 
Spot ” & in cartons with a distinctive get-up, 
claimed an injunction to restrain defts. from 
passing off loudspeaker units by the use 
upon or in connection therewith of the word 
44 ;NAvy-Spot ” or by using a similar get-up. 
The form & appearance of the two loud- 
speaker units were almost identical. Defts. 
admitted that the word “ Blue-Spot ” was 
distinctive of pltfs., but they alleged that 
their units were always sold in their cartons, 
which were different from pltfs/ The 
trial of the action was not defended : — Held : 
defts/ loudspeaker units as sold were calcu- 
lated to deceive & to be passed off as pltfs.’ 
Air injunction was granted & an inquiry as 
to damages was ordered, & an order as to 
delivery up of defts/ cartons & all parts of 
the units bearing the word “ Navy-Spot ” 
was made. — I deal Werke A. G. v. wn> 

, lesden & District Light Supply Co., 
Ltd. (1930), 48 R. P. C. 123. 

1266b. “ Plne-exx For “ Pine-ette/ ']— Pltf. 

carried on the business of a soap merchant & 
manufacturer in Manchester, & in the course 
of his business sold soap of various kinds 
including liquid soap. In June, 1924, pltf. 
began to sell hie liquid soap under the name of 
44 Pine-ette,” & in May, 1932, registered the 
word “ Pine-ette ” as a trade mark in 
Class 47, claiming user from June 16, 1924. 
Defts/ business, which was carried on at 
works in the City of Salford, was commenced 
in 1929 by one J. T. Jones who had formerly 
been an agent of pltf. : he began to sell liquid 
soap under the name of “ Pine-exx.” In 
Jan. 1932, this business was sold to defts., the 
sum of £86 being fixed as the price of the 
goodwill, which included, so far as Mr. Jones 
& his son (who was associated with him in the 
business) were able to assign the same but 
no further or otherwise, the right to use the 
word “ Pine-exx.” Pltf. commenced this 
action against defts. claiming an injunction 
& other relief : — Held : though pltf. had failed 
to prove actual deception, the similarity 
between the two words “ Pine-ette ” & 
44 Pine-exx ” was so close, especially when 
spoken, that the use of the wora 44 Pine-exx ” 


created a great probability of deception ; & 
defts. had not discharged the onus which was 
upon them of proving acquiescence (which 
they alleged) on the part of pltf. in the user 
of the word 44 Pine-exx ” by J. T. Jones. An 
injunction was granted & delivery up of 
infringing labels ordered, an inquiry as to 
damages not being asked for. — Dixon (J. J.) 
v. Taylor & Cowells (trading as Pine- 
exx Liquid & Disinfectant Soap Co.) 
(1933), 60 R. P. C. 406. 

1266c. 44 British Bond 44 British Dominion 
Bond/’] — Pltfs., who were wholesale 

stationers, had for many years sold a paper 
with the watermark 44 British Bond,” & a 
monogram underneath in a special lettering. 
Defts., who were also wholesale stationers, 
issued a paper with the watermark 44 British 
Dominion Bond ” & a monogram under- 
neath closely resembling the monogram & 
lettering of pltfs/ watermark. Pltfs. brought 
an action against defts. claiming an injunction 
to restrain defts. from selling or otherwise 
disposing of paper, not being pltfs/ paper, 
under the title of 44 British Bond ” or any 
title of which 44 British ” & 44 Bond ” formed 
part, & from otherwise passing off their 
aper as pltfs.’ Defts. after the action was 
egun, altered their watermark but refused 
to give an undertaking not to use it in the 
future. The evidence adduced showed that 
pltfs.* paper was sold at per lb. & defts/ 
at 9 d. per lb. but there was a conflict of 
testimony as to the likelihood of the one 
paper being mistaken for the other : — Held : 
what defts. had done was calculated to pass 
off their goods as those of pltfs/, or at least 
to produce such confusion in the minds of 
probable customers or purchasers as would 
be likely to lead to such passing off. An 
injunction was granted to restrain defts. 
from using 44 British Dominion Bond ” 
coupled with the lettering <fc monogram 
complained of, & they were ordered to pay 
the costs of the action. — Spicer Bros., Ltd. 
v. Spalding & Hodge, Ltd. (1914), 32 
R. P. 0. 62. 

1280. Add. Annotations : — Consd. Mathieson v . 
Pitman (Sir Isaac) & Sons, Ltd. (1930), 47 
R. P. C. 641. Consd. Canadian Shredded 
Wheat Co. v. Kellogg Co. of Canada, Ltd., 
[1938] 1 All E. R. 618. Retd. T. & C. 
Associated Industries, Ltd. v. Victoria Wagon 
Works, Ltd. (1930), 48 R. P. C. 148. 

1289. Add. Annotation : — Refd. Houghton v. Film 
Booking Offices, Ltd. (1931), 48 R. P. C. 
329. 


PART V. SECT. 5. SUB-SECT. 

B. (b). 

1271 II. — .] — Where goods are 

ordinarily sold by retail, a mere general 
resembl&noe with pltf.’s goods at a 
distance Is not enough to entitle him to 
succeed In a passing-off suit. The teat 
which the ct. will apply is the pro- 
bability of oonfnsion at that distance 
whloh would ordinarily Intervene 
between the purchaser Sc the seller, or 
between the purchaser & the goods If 
they were plaoed upon the counter, — 
Esdaile v. Mat thews Thompson, Ltd. 
(1927), 28 S. R. N. S. W. 15.— AUS. 

PART V. SECT. 5, SUB-SECT. 5.— A. 

1289 i. Qti-up must be recognised 
description of plaintiff’s goods.]— where 
the name, or the shape, design & 


Appearance, under whloh an article 
has long been sold by the sole maker 
or owner vendor thereof, has beoome 
distinctive of the goods of that trader, 
although that trader acquires thereby 
no monopoly, a rival trader may not 
sell the same article under that name 
or that shape, design & appearance, 
without sufficiently, distinguishing his 
goods from those of the original trader 
as to prevent the likelihood of his goods 
being purchased as & for those of the 
original trader. — Kettles Sc Gas 
Appliances, Ltd. t>. Anthony Hor- 
dern & Sons, Ltd. (1934), 61 N. S. 
W. W. N. 190.— AUS. 

PART V. SECT. 6, SUB-SECT 5.— 

C. (b) I. 

1813 It. .J — W hi two r th Her- 

bert, Ltd. v. Jamnadas Lemchand 

. 50 


Mehta (1927), I. L. R. 52 Bom. 228.— 

IND. 

1818 v. .J — Harry* Horns Oo. 

v. Schwartz Sc Sons, Ltd., [1929] 2 

D. L. R. 791 ; 60 N. S. R. 510.— CAN. 

1313 vf. .] — Where the name, or 

the shape, design & appearance, under 
which an article has long been sold 
by the sole maker or owner-vendor 
thereof, has become distinctive of the 
goods of that trader, although that 
trader acquires thereby no monopoly, a 
rival trader may not sell the same 
article under that name, or that shape, 
design Sc appearance, without 
sufficiently distinguishing his goods 
from those of the original trader as to 
prevent the likelihood of bis goods 
being purchased as 8c for those of the 
original trader. In cases of innooent 
passing off, where pltf.’s only remedy 
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1317. Add. Annotation: — Generally , Retd. Cham- 
pagne Heidsieck et Ci© Monopole Soci4t4 
Anonym© v. Buxton, [1930] 1 Ch. 330. 

1322. Add, Annotation : — Consd. Reddawav & 
Co., Ltd. v. Hartley (1931), 47 T. L. R. 226. 

1329. Add. Annotation : — Retd. Dixon (H. C.) & 
Son, Ltd. v. Richardson & Co. (1933), 60 
R. P. C. 366. 

134*5. Add. Annotation : — Retd. Canadian Shred- 
ded Wheat Co. v. Kellogg Co. of Canada, Ltd., 
[1938] 1 All E. R. 618. 

1350a. .] — Wilson’s & Mathteson’s, Ltd. v . 

Meynell & Sons, Ltd., Re Wilson’s & 
Mathieson’s Ltd.’s Application, No. 
1120c, ante . 

1350b. .] — Pltf. co. claimed an injunction to 

restrain deft. co. passing off emollient tablets 
as <fc for pltf. co.’s goods. In 1916 the trade 
mark “ Snowfire ” was registered in class 48 
of which pltf. co. was the registered owner. 
The trad© mark had been exclusively adver- 
tised & used in connection with an emollient 
preparation to be used for chapped hands 
& cracked lips. On one side of the carton 
containing the preparation was the word 
“ Snowfire ” in black on a red sky with snow 
mountains against a black background 
representing a dark sky & a brazier with a 
bright red flame & the words “ Chapped 
Hands.” On the other side were snow 
mountains against a black sky, the words 
“ Snowfire,” “Cracked Lips,” & “Chapped 
Hands.” Deft, co.’s carton showed on one 
side snow mountains with “ Sunshine Snow ” 
written below in red & a red sun with yellow 
rays, & on the other side the words “ Sun- 
shine Snow ” were put into the sky instead 
of being placed down below & the sun was 
setting in a lower position. Deft. co. alleged 
that the features of which pltf. co. claimed a 
monopoly & the manner of the packing were 
common to the trade, & that the get-up was 
not calculated to deceive : — Held : the 
manner in which the product was packed & 
the shape & colour of the cartons was common 
to the trade, & pltf. co. had established no 
monopoly in regard to them ; the distinctive 
feature of pltf. co.’s carton was the com- 
bination of snow mountains with the bright 
flame from the brazier forming a representa- 
tion of the trade mark “ Snowfire,” but deft, 
co.’s get-up showed snow & the sun having 
reference to the name “ Sunshine Snow ” 
& there was nothing in the package or the 
get-up of deft, co.’s goods which so nearly 
represented pltf. co.’s goods in any distinctive 
feature as to be calculated to deceive ; & 
there had been no infringement of pltf.’s 
trade mark. The action was dismissed with 
costs. — Hampshire (F. W.) & Co. (1927), 
Ltd. v. General Kaputine Syndicate, 
Ltd. (1930), 47 R. P. C. 437. 

1350c. ] — Pltfs., who were the proprietors 

of a trade mark consisting of a label regis- 
tered in class 47 in respect of matches & 
fusees, brought an action against defts. for 
infringement of the mark & passing off by 
the use on defts.’ match boxes of a label 


which pltfs. alleged to be a deceptive imita- 
tion of their trade mark. Pltfs. claimed to 
have used their mark, substantially in the 
form in which it was registered, as a label 
for match boxes for upwards of sixty years, 
& they alleged that defts.’ label had been 
designed & adopted with the object of 
enabling it to be mistaken for pltfs.’ label. 
Defts.’ matches were sold under the brand 
name “ Alpha ” & this name appeared pro- 
minently on their label. Defts. denied the 
allegations of infringement & passing off 
& that their label was an imitation, deceptive 
or otherwise, of pltfs.’ label, & they further 
denied that it had. been designed or adopted 
with the object of enabling it to be mistaken 
for pltfs.’ label. It was admitted that labels 
printed in black upon a yellow ground, as 
were both pltfs.’ & defts.’ labels, were 
common to the trade : — Held : confusion 
between the two labels was probable &, 
while no lack of bona fides was to be attri- 
buted to two directors of defts.* co. per- 
sonally, the design & adoption of defts.’ label 
was deliberate, with the object of occasioning 
confusion with pltfs.’ label. An injunction 
was granted both against infringement of 
trade mark & passing off «fc defts. were 
ordered to pay the costs of the action. — 
Bryant & May, Ltd. v. United Match 
Industries, Ltd. (1932), 50 R. P. C. 12. 

1350d. .] — Pltfs., shippers & merchants & 

exporters of knitting wool yarns to the China 
market, were the registered proprietors of 
certain trade marks registered in Class 33 
in respect of yams of wool or worsted, all 
of which were registered on Jan. 30, 1931. 
They had in the year 1928 devised a new 
combination marking or lay-out of marks 
which were printed on the wrappers of the 
bundles of knitting wool yarn exported by 
them to China surrounding a coloured ticket 
comprising in the top part the representation 
of a Mosque or Three Candlesticks or other 
objects, <fc in the bottom part of the ticket 
Chinese characters. Early in 1928 they 
began to ship such goods to China under such 
new lay-out, & had since continued to ship 
considerable quantities of knitting wool yams 
so marked. In the year 1931 pltfs. discovered 
that defte., who were also shippers of knitting 
wool yams to the China markets, were using 
a combination marking which pltfs. alleged 
to be a colourable imitation of their combina- 
tion marking or lay-out of marks. As the 
result of correspondence between the parties 
defts. agreed to alter the general lay-out of 
their bundle paper “ in such a way as to 
prevent the possibility of any confusion arising 
in the minds of the Chinese buyers.” In 
Apr. 1932, pltfs. having discovered that 
defts. were using a combination marking or 
lay-out, which they alleged to be a close 
imitation of pltfs.’ said lay-out, & an infringe- 
ment of pltfs.’ registered trade marks, com- 
menced an action against defts. claiming 
injunctions, damages & other usual relief. — 
Dixon (H. C.) & Son, Ltd. v. Richardson 
(George) & Co., Ltd. (1933), 50 R. P. C. 
365. 


Is equitable, although pltf. has made 
out a prima facie case for relief, that 
right may be lost by misrepresenta- 
tion on pith's part amounting to a mis- 


statement of any material fact cal- 
culated to deceive the public. The 
maxim that he who comes into equity 
must come with clean hands applies 
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in such case. — K ettles & Gas Ap- 
pliances, Ltd. v. Anthony Hordern 
& Sons, Ltd. (1935), 35 S. R. N. S. W. 
108. — AUS. 
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1854. Add, Annotation : — Refd. E. P. Mohamed the first deft, in & business carried on under 

Noardin v. 8. E. 8. Abdul Kareem A Co. thename“Trist.* > Pltf. complained that defte. 

(1931 )» 48 B. P. C. 491. continued to solicit old customers & to trade 

1868a. Advertising supplement inserted in news- under & use the name 41 Tristbestos ” (which 

paper.] — Fltfs. were the owners of certain b®en used bv i>ltf. & the first deft, 

illustrated periodicals from which they while m partnership) m a man ner calculated 

derived revenue by sale & advertisements. to pass off their goods for pltf.’s goods. At 

Defts. were an advertising agency who the trial defts. ultimately consented to 

supplied hotels with a holder of pltfs/ judgment, including an inquiry to dam- 

periodicals. This holder had a special device ages. Pltf. now sought discovery from defts. 

which prevented the periodical being of customers solicited dc of all sales made 

removed. Defts. utilised this device to insert imder the name ‘ ‘ Tristbestos.* * The applica- 

a four page advertisement sheet at or near tion was dismissed in the ct. of first i ns ta n ce 

the middle of the particular periodical. The on the ground that an inquiry as to damages 

inset was printed & published in the same & &u account of profits should be distln- 

style as the periodical & was called a supple- guished in reference to discovery, & that, in a 

ment. Pltfs. brought this action to restrain passing off action every act complained of 

defts. from advertising in this fashion, did not necessarily result in deception & 

namely, passing off the inset as part of their damage, & pltf. must under both inquiries 

periodical -.—Held : the act of defts. prove damage before discovery. Pltf. ap- 

amounted to passing off, as the public would pealed : — Held : when once some damage had 

be led to believe that the “ supplement ** was been proved (& the judgment by oonsent 

part of the original publication & further was equivalent to admission of wrongful 

damage was likely to be done to the property , acts & of damage suffered by pltf . by reason 
of pltfs., namely, their goodwill in the of them) every act of the kind specified done 

advertising media in their periodicals. Pltfs., * by defts. was material & the documents 

. thereforeTwere entitled to relief by way relating to it were documents relating to the 

of injunction. — I llustrated Newspapers, matter in question within R. S. C., Ord. 31, 

Ltd. v. Publicity Services (London), r. 12. An order for discovery was made with 

* Ltd., [1938] Oh. 414 ; (19881 1 All E. R. 321 ; a provision that the master should decide 

107 L. J. Ch. 164 ; 158 L. T 195 ; 64 T. L. U. to whom books, etc:, should bo shown.— 

364 ; 82 Sol. Jo. 76 ; 55 R. P. C. 172. Draper (B. E.) v. Hubert H. P. Trist & 

1899a •] — Roberts Numbering Mach- Triotbestos Brake Linings, Ltd. (1936), 

inb Co. v. Davis, No. 1146a, ante. 63 B - p - 06 > °* A - 

1416a. Particulars — When ordered.]— Where 1*23- -^er tMa add :— 

a paragraph of the defence admitted the Commission — Evidence immaterial to Issue 

selling by defts. of certain articles, an order pleaded.] — See Evidence, No. 6269a. 

for further particulars of goods of which 1427a. .] — Pltfs. were manufacturers 

pltfs. oomplained was refused on the ground of & sweetmeat in the form of a tr ans parent 

that defts. must be presumed to have had peppermint cube. They were the owners of a 

knowledge of what they were selling. Where trade mark consisting of the word Glacier 

pltfs. alleged that the carrying on of a trade registered in class 42. Their sweetmeat 

over a long period of years by detfs. was had the word Fox stamped upon its base, 

calculated to deceive, & that defts. had in Pltfs. had a substantial trade A their goods 

fact deceived, particulars of the acts of actual were very well known to the public. Deft, 

passing off which pltfs. intended to rely on owned a number of retail shops in Leicester, 

at the trial were ordered to be given. — He sold various kinds of sweetmeats, includ- 

Jeybs Sanitary Compounds Co., Ltd. v. lug one in the form of a transparent pepDer- 

ItoLADELPHUS Jeyes & Co., Ltd. (1929), Shit cube. Pltfs. alleged tbit sweJtSLte 

46 R. P. C. 236. Q f this last kind had been sold by deft.*s 

1419a. Discovery — In Inquiry as to damages.] — Pltf. shop assistants in response to requests by 

in this action had acquired the goodwill of customers for Glacier mints. Five instances 


PART V. SECT. 6, SUB-SECT. 5.— 

D. (o). 

1376 i. Use of plaintiffs' bottles or 
receptacles .] — B. & Co., M. & O., the 
three eomplainers, & M. & D., reaps., 
were all manufacturers of aerated 
waters & members of a bottle exchange. 
When their full syphons were sent to 
customers they reoeived In return 
empty syphons, sometimes marked 
with their own name, sometimes 
plain, sometines marked with the 
names & trade marks of other manu- 
facturers. The last it was their duty 
by the rules of the bottle exchange to 
send to the exchange. Instead of 
doing this reaps, had filled with their 
aerated water a number of syphons 
of the eomplainers & sent them to 
w. & W, in execution of an order for 
reaps.' aerated waters : — Held : the 
eomplainers were entitled to interdict 
reaps, from so using their syphons. 

Gamble: if W/& W. had sent to 
reaps, empty syphons belonging to 
eomplainers & nearing their trade mark 
8c had requested reaps, to return these 


syphons full, & if respa. had done so 
they would have been participants in 
an illegal practice involving a wrongful 
appropriation of eomplainers’ property 
& cm illegal use of eomplainers' trade 
marks, against which eomplainers 
would have been entitled to interdict. — 
Barr (Andrew g.) & Co. v. Mair & 
Douoall (1904), 21 B. P. O. 665.— 
SCOT. 


PART V. SECT. 6, SUB-SECT. 1. 

■v. Action under Unfair Competition 
Act — Immaterial ichether trade mark 
registered.) — Kitchen Overall 8c 
Shirt Co., Ltd. v. Elmira Shirt 8c 
Overall Co., Ltd., [1937] Ex. O. R. 
230 ; [1938] 1 D. L. R. 7.— CAN. 

PART V. SECT. 6, SUB-SECT. 2.— A. 

1391 1. Party hosing no interest.}— 
Applt. oo. was the manufacturer of 
" Orange Crash " oonoentrate, which 
Is sold to bottlers. The oonoentrate 
was used by the bottlers, in aooordance 
with a formula supplied by applt.. In 
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the preparation of a beverage called 
“ Orange Crush," the oonoentrate 
forming less than 1 per cent, of the 
finished article. The beverage was 
sold by the bottlers within their 
respective areas to their customers. 
Applt. sued reap, for passing off under 
the name of “ Orange Crush ” a 
beverage not manufactured or sold by 
the applt. as a beverage manufactured 
or sold by It: — Held: applt. had no 
legal interest in the business said to 
be injured by resp.'s representations ; 
there was no connection between the 


exoent that applt. supplied one of the 
ingredients contained in the finished 
article, 8c this of itself was not sufficient 
to identify the homage sold to the 
public with the business of applt. so 
as to Justify the assertion that the 
commodity sold to the publio was the 
goods of applt. — O range Crush 
(Australia), lid. e. Gabtrkll (IMS), 
fl C. L. JEL 98t ; 29 8. R. N/S. W. 
19 i 46 N. S. W. W. N. 1 ; ILL J. 
818 : 119191 Axco, L. H. 98.— AU)£ 
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of pawring off were alleged. In each case the 
tale oomplained of was alleged to have been 
in response to an oral trap order given by a 
person on behalf of pltfs. Pltfs. commenced 
an action to restrain passing off sweetmeats 
not of pltfs.’ manufacture as & for pltfs.* 
Glacier Mints. Deft, denied the alleged 
passing off. The action subsequently came 
on for trial : — Held : in each of the alleged 
cases of passing off it was conceivable that 
deft. *s shop assistant did not hear, or did not 
properly hear, the word Glacier ; the word 
might have been mistaken for a request for 
44 glassy ” sweets— for in Leicester sweetmeats 
of this character were often spoken of as 
“ glassy ” mints ; & pltfs.* evidence was not 
sufficient to discharge the heavy onus placed 
upon them in an allegation of passing off. 
The action was dismissed with costs. — Fox’s 
Glacier Mints, Ltd. v . Joblings ( 1932 ), 49 
R. P. 0. 352. 

1431a. Strict proof required.] — Pltfs. were 

the registered proprietors of the trade mark 
“ Castrol ” in class 47. Deft., who owned 
a garage, sold there petrol & lubricating oil, 
but, if asked for Wakefield Castrol XL oil, 
said he did not stock it. His house was a 
mile & a half away & he got his wife to sell 
the very small amount of petrol & oil which 
might be asked for there. He took to the 
house two empty tins marked Wakefield 
Castrol XL oil, from one of which he had 
blacked out the words “ Wakefield Castrol.” 
Pltfs., to protect their trade, sent out em- 
ployees to discover any dishonesty by the 
selling as their Wakefield Castrol XL oil 
of other XL oil. Two of their employees 
called at deft.’s house, & after asking for & 
buying some petrol alleged that they asked 
for two pints of Castrol XL oil. Defts.* 
daughter, 14 years old, attended to customers 
& poured out of the tin on which the words 
“ Wakefield Castrol ** were blacked out a 
pint. The supply then gave out & she 
asked in the house whether there was any 
more XL oil & was told there was not. The 
oil the daughter poured out was not Castrol 
XL oil, but XL oil of another name. The 
employees asked her to give a receipt & she 
made out one for one pint of oil 9 d. The 
the price 9 d. was substantially less than the 
price at which Wakefield Castrol XL oil was 
sold. She was then told she had not given 
a receipt for Castrol & was asked to put the 
word Castrol on the receipt. She added the 
words 44 Castrol XL.” Pltfs. claimed an 
injunction against deft., his servants, & 
agents : — Held : it was necessary in trap 
order cases for a pltf. to prove beyond per- 
adventure his case, but that had not here 
been done, as there was no suggestion that 
deft, had ever traded dishonestly at his 
garage & no proof that the daughter acted 
dishonestly : further, there was no evidence 
that a tram was laid by deft, so as to enable 
an innocent agent to commit something 
which would amount to dishonest trading. 
Therefore no injunction could be granted 
against deft., & the action was dismissed 
with costs. — Waxbsfeeld (C. C.) & Co,, 
Ltd. t>. Russell (1930), 47 R. P. C. 473. 

1431b. .] — Pltfs.. who were manu- 

facturers of lubricating oil known as 
41 Castrol ” & were the proprietors of a trade 
mark consisting of that word registered in 
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Class 47 in respeot of lubricating oil, placed 
two separate trap orders with deft. Pltfs. 
then issued a writ for infringement & passing 
off. Pltfs. by their statement of claim alleged 
that on each occasion the oil supplied by 
deft.’s employees in response to orders for 
Castrol XL, was not Castrol XL, & that on 
the second occasion the oil supplied was 
drawn from a cabinet labelled Castrol XL, 
the said cabinet being exposed to the public 
view. Deft, denied the allegations : — Held : 
in an action for passing off the offence muBt 
be proved in the fullest possible way, & notice 
as soon as practicable of the incident relied 
upon should be given to deft. ; although an 
offence had been committed no relief by 
way of injunction or damages could be 
granted, as a course of dealing could not be 
inferred from an isolated^ instance until it 
had been proved beyond doubt that the 
offence had been committed wittingly & 
knowingly. Inasmuch as an offence had 
been committed, although deft, himself was 
innocent, pltfs. were justified in bringing an 
action. No order was made in the action 
for any relief asked & no order as to 
costs. — Wakefield (C. C.) & Co., Ltd. 
v. Purser ( 1934 ), 61 R. P. C. 167. 

1431c. All circumstances considered.] — Pltfs. 

S.-M. & B. P., Ltd., & A. I., Ltd., marketed 
paraffin oil under the trade mark 14 Aladdin,** 
in pursuance of an agreement between them, 
whereby the oil was selected bv A. 1., Ltd., & 
supplied & distributed by S.-M. <te B. P., Ltd. 
The oil was for the purpose of identification 
coloured pink by a dye supplied by A. I., 
Ltd., & advertisements relating to it were 
issued by A. I., Ltd. Pltfs. commenced an 
action against defts., who were vendors of 
araffin oil, to restrain them from passing-off 
y selling oil not being pltfs.’ oil under the 
name “ Aladdin.” Pltfs. alleged that the 
name “ Aladdin ” was distinctive of the oil 
marketed by them under the joint venture, 
& that defts. had sold other oil coloured 
pink in response to orders, most of which were 
trap orders, for “ Aladdin.” On a summons 
by defts. for particulars of the statement of 
claim, including particulars as to which of 
pltfs. had advertised & used the trade mark 
44 Aladdin ” & sold oil thereunder, which of 
pltfs. it was alleged that the trade mark 
indicated, & whether it was alleged that the 
trade mark indicated the manufacture or 
merchandise of pltfs. & of which of them, it 
was held by Luxmoore, J., that defts. were 
entitled to particulars as to which of pltfs. 
had advertised & used the mark & sold oil 
thereunder, but were not entitled to the 
other particulars asked for. During the 
course of the trial of the action, defts. 
admitted that the trade mark “ Aladdin ” 
was distinctive of the oil marketed by pltfs. 
under the joint venture, which oil was in fact 
coloured pink, but they claimed to be entitled 
to sell paraffin oil coloured pink : — Held : 
in deciding whether or not there has been 
passing-off as the result of trap orders the ct. 
always considers the circumstances & the 
opportunities given to defts., including the 
time at which defts.’ attention is called to the 
facts, but that the whole of the evidence has 
to be considered in the light of the circum- 
stances of the case ; in all the circumstances 
of the case, & on the evidence, pltfs. had dis- 
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charged the onus of proving that defts. had 
in answer to orders for 44 Aladdin ” paraffin 
sold paraffin, pink in colour, which was not 
the paraffin of pltfs., & that pltfs. were 
entitled to the relief sought. An injunction 
was granted & an inquiry as to damages 
ordered, & defts. were ordered to pay pltfs.* 
costs of the action. — Shell-Mex & B. P., 
Ltd. & Aladdin Industries, L/td. v. 
Holmes (R. & W.) (1937), 54 R. P. C. 287. 

1481d. Single trap order Insufficient.] — Abbey 
Sports Co., Ltd. v. Priest Bros., No. 610a, 
ante . 

1486a. Sale of second-hand goods by trade name — 
No deception.] — Pltfs. were manufacturers of 
electric lamps under the marks “ Osram *’ 
& “ Mazda ** respectively, & suoh marks 
were well known to the public. Deft., who 
kept a small shop in a poor quarter of London 
in which he sold various goods, offered for 
sale second-hand lamps of pltfs.’ make at 
reduced prices in cartons bearing the respec- 
tive marks : — Held : the question whether a 
customer in such a case expects to receive 
new or second-hand goods depends upon the 
' circumstances, including the nature of the 
locality, of the shop, & of the goods : in 
, the present cases there was no fraud or 
intent to deceive, & the inference might be 
drawn that deft.’s customers expected to 
receive second-hand lamps, & passing-off was 
not established. Both actions were dis- 
missed with costs. — General Electric Co., 
Ltd. v. Pryce’s Stores, British Thomson- 
Houston Co., Ltd. v. Pryce’s Stores 
(1933), 60 R. P. C. 232. 

1442. Add. Annotations : — Retd. Stone, J. B. & Co. 
v. Steelace Manufacturing Co. (1929), 46 
R. P. C. 192 ; Irving's Yeast-Vite, Ltd. v. 
Horsenail (1933), 103 L. J. Ch. 106. 

1442. Add. Annotation : — Retd. Stone J. B. & Co. 
v . Steelace Manufacturing Co. (1929), 46 
R. P. C. 192. 

1442a. .] — Pltfs., a German co., had for many 

years manufactured & sold magnetos under 
the name 4 4 Bosch ” & certain other marks 
such as 44 Z.R.4.” Before the war pltfs. 
formed a co. in America to make & sell 
magnetos, which co. was sequestrated in 
1917 & formed into the American Bosch 
Corpn. Since 1917 magnetos had been 
imported into this countrv, manufactured 
by the American Corpn. & bearing the word 
44 Bosch ” as a part of the identifying marks. 
Pltfs. commenced an action against defts. 
to restrain them from passing off magnetos 
by using in connection with them the name 
44 Bosch *’ & such marks as 44 Z.R.4.” : — 
Held : there was no sufficient evidence that 
an American Bosch magneto could not 
properly be described as a Bosch magneto 
without other distinguishing words, & accord- 
ingly the word 44 Bosch ” when applied to 
magnetos was not distinctive of pltfs. ; & 
deft, was not intending to pass off magnetos 
not manufactured by pltfs. as manufactured 
by them. — R obert Bosch Akttengbsell- 
8CHAFT v. Cook (R. H.) & Co. (1930), 47 
R. P. C. 462. 


1448a. .] — Hampshire (P. W.) & Co. (1927), 

Ltd. v . General Kaputinb Syndicate, 
Ltd., No. 1350b, ante . 

1458. Add. Annotation: — Folld. Johnson & Son 
(Loughborough), Ltd. v . Puffer (W.) & Co. 
(1930), 47 R. P. O. 95. 

1462a. .]— Pltfs. commenced an action asking 

for an injunction to restrain the defts. from 
passing off as & for their goods hosiery not 
being their hosiery by using upon or in con- 
nection therewith the word 44 Trinity ” or 
any other word only colourably differing 
therefrom. Pltfs. were the registered pro- 
prietors of a Trade Mark No. 321,009 regis- 
tered in 1910 consisting of the words Trinity 
Street, Street being in small letters, above a 
triangle within which was a monogram, & 
the word 44 Brand ” below the triangle. On 
their hosiery, however, they had used a 
mark consisting of the words 44 Trinity 
Street Brand,” above 44 All Pure Wool made 
in England,” the word 44 Trinity ” being in 
large letters & the word 44 Street ” in small 
letters, & against those words was 44 Regis- 
tered 321,009.” Defts.’ hosiery was dyed 
by a firm, whose works were in Trinity Lane, 
Hinckley, & they put on a mark consisting 
of the words 44 Trinity Dye & Finish,” above 
a shield containing a representation of the 
arms of the Borough of Hinckley : — Held : 
pltfs., having made a misrepresentation in 
the mark which they had used that it was a 
registered trade mark, had disentitled them- 
selves to relief & that the motion must be 
refused. The costs were ordered to be 
defts.’ costs in the action. — Johnson & Son 
(Loughborough), Ltd. v. Puffer (W.) & 
Co., Ltd. (1930), 47 R. P. C. 96. 

1478. Add. Annotation : — Generally , Refd. Abbey 
Sports Co. v. Priest Bros. (1936), 53 R. P. C. 
300. 

1495a. Due to mistake — As to rights of 

defendant.] — In 1930, Radio Rentals com- 
menced business in the hiring of wireless 
receiving sets. In the early part of 1933, 
Radio Rentals entered into negotiations for 
an increase of capital with C. & W. In 
July, 1933, during the continuance of these 
negotiations, C. & W. incorporated deft. co. 
In Aug. 1933, pltf. co. was incorporated & 
had transferred to it the business carried on 
by Radio Rentals. In Jan. 1934, the negotia- 
tions were abandoned & defts. commenced 
trading in a business similar to that of pltfs. 
In May, 1 934, pltfs. commenced an action to 
restrain defts. from trading in the hire of 
wireless receiving sets under the name 
44 Rentals, Ltd.” or any name so closely 
resembling pltfs.' name as to be calculated 
to deceive. Defts. alleged that their name 
was descriptive & not calculated to deceive, 
& that by reason of delay pltfs. were estopped 
from bringing an action : — Held : the delay 
was due to the mistaken belief by pltfs. that 
deft. co. had acquired some rights by reason 
of their prior registration, & the name of 
defts. so closely resembled that of pltfs. as 
to be calculated to deceive or cause confusion 
between the two businesses. An injunction 
was granted but was suspended for four weeks 
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1460 i. Use of letters REG — Whether bar to relief .] — Anosudbs v. Jambs Stephan Hbnpbbsons Swkbts. Ltd. (1027). 
a L. P. 43. — A US. 
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& an order was made for the payment by 
defts. of thirty guineas damages. Relief 
other than in respect of the trade names hav- 
ing been claimed in the pleadings but not 
at the trial, defts. were ordered to pay two- 
thirds of pltfs.’ costs. — Radio Rentals, Ltd. 
v. Rentals, Ltd. (1934), 51 R. P. 0. 407. 

1504a. .] — Clark (C. So J.), Ltd. v. 

Clark’s Shoe Service (1935), 52 R. P. C. 254. 

1516a. — — .] — Pltfs. had for some 

years sold motor car windscreen wipers 
marked with the words “ Vokes-Folberth,” 
** C. G. Vokes So Co.” So with pltfs.’ address. 
Such wipers were manufactured for pltfs. 
by the C. Co. under an agreement which 
prohibited the C. Co. from manufacturing 
such wipers otherwise than to pltfs.’ order & 
from selling such wipers to persons other than 
pltfs. The C. Co. wrongfully sold a number 
of such wipers marked as above to deft. E., 
who resold a number of such wipers to defts. 
The Marble Arch Motor Supplies, Ltd., who 
resold to the public. Pltfs. instituted an 
action against defts., claiming an injunction 
to restrain passing off, an inquiry as to dam- 
ages, So an order for delivery up : — Held : 
the wipers complained of had been manu- 
factured So sold to deft. E. by the C. Co. 
wrongfully <fc in breach of duty to pltfs. : 
such wipers, not having been selected or 
marketed by pltfs., were spurious, So the sale 
thereof by defts. constituted actionable 
passing off : both defts. had purchased 
innocently, & there being no evidence of sales 
by defts. of spurious wipers subsequently to 
complaint being made by pltfs., an inquiry 
as to damages must be refused : both deftB. 
had, subsequently to complaint being made 
by pltfs., maintained their right to sell the 
spurious wipers, So the action was maintain- 
able. An injunction to restrain passing off 
was granted against both defts., So an order 
for delivery up was made against defts. 
Marble Arch Motor Supplies, Ltd. Defts. 
appealed, but the appeal was, by consent, 
dismissed. — C. G. Vokes, Ltd. v. Evans 
(F. J.) So Marble Arch Motor Supplies, 
Ltd. (1931), 49 R. P. O. 140, C. A. 


1516b. — - Inquiry as to damages.] — C. G. 
Vokes, Ltd. v. Evans (F. J.) So Marble 
Arch Motor Supplies, Ltd., No. 1516a, 
ante. 

1516c. Order for delivery up.] — C. G. Vokes, 

Ltd. v. Evans (F. J.) & Marble Arch 
Motor Supplies, Ltd., No. 1516a, ante . 

1527a. Action for passing off settled— Breaoh ot 
terms — Injunction.]— Pltfs. commenced an 
action against defts. to restrain passing off. 
That action was settled on terms agreed by 
the parties & an order was made staying all 
further proceedings except for the purpose 
of enforcing the terms scheduled to the order. 
On ascertaining that breaches had been com- 
mitted pltfs. moved for an injunction So an 
inquiry as to damages resulting from such 
breaches : — Held : the procedure was proper 
for obtaining relief in such cases. Defts. 
gave an undertaking in the terms of the notice 
of motion So an inquiry as to damages was 
granted. — Hyatt Roller Bearing Co. So 
Delco Remy & Hyatt, Ltd. v. Frederick 
Pollard So Co. (Bearings), IjTD. (1934), 52 
R. P. C. 115. 

1527b. Motion for Injunction In default of defence.] 

— Pltfs., who manufactured rectifiers for wire- 
less purposes under the name “ Westing- 
house Rectifiers,” commenced an action 
against defts. to restrain passing off their 
goods as those of pltfs. & moved for an inter- 
locutory injunction. Defts. had obtained 
genuine goods of pltfs. So had taken them to 
pieces So reassembled them in an altered or 
mutilated form. Defts. did not appear So an 
interlocutory injunction was granted, of 
which the form was settled. After delivery 
of a statement of claim, pltfs. moved for 
judgment in default of defence, So an order 
was made for an injunction in terms sub- 
stantially the same So for costs to be paid by 
defts. — Westinghouse Brake So Saxby 
Signal Co., Ltd. v. Varsity Eliminator 
Co., Ltd. (1935), 52 R. P. C. 295. 

1534a. Misrepresentation — No damage.] — 

Illustrated Newspapers, Ltd. v. Pub- 
licity Services (London), Ltd., No. 1363a, 
ante. 


PART V. SECT. 6, SUB-SECT. 7.— 
F. (a). 

sk. Withdrawal of offending repre- 
sentations .) — Pursuers were the pro- 
prietors or the registered trade mark 
“ Golden Maples/* used by them In 
connection with the preparation Sc 
sale ot pigeon food which had been 
extensively advertised by them under 
that name. Defenders were seed 
merchants & had issued circulars 
advertising pigeon food under the 
name of * r Finest New Zealand Golden 
Maples *’ & on three occasions had sold 
pigeon food, in response to requests 
for “ Golden Maples *’ which was not 
of pursuers’ manufacture. Defenders 
were not aware of pursuers’ trade mark 
at the time these circulars were issued 
Sc sales made, Sc understood that the 
word Golden ” applied to the colour 
of the Maples. When defenders be- 
came aware of the Infringement they 
cancelled a quantity of circulars which 
were in course of being issued, wrote 
to one of their customers whose order 
for " Golden Maples ” they had 
aeoepted Sc whom they had supplied, 
inviting min to return the goods sold, 
& refused another order for “ Golden 
Maples ” accompanied by a remittance 
which they returned. A correspond- 


ence took place between pursuers & 
defenders with reference to tne infringe- 
ment in the course of which pursuers 
asked for an undertaking that defenders 
would refrain from future infringement 
& would withdraw all advertisements or 
catalogues already issued containing 
infringing material, Sc defenders 
tendered their apologies for the 
infringement which, they explained 
was committed in ignorance of pur- 
suers* rights & explained what steps 
they had taken to rectify their mis- 
take but made no offer of a public 
withdrawal of statements contained 
in the circulars already Issued : — Held : 
as a condition of avoiding interdict 
defenders were bound to withdraw 
the representations contained in the 
circulars Issued by them. — Hindhauoh 
& Co. v. Inch & Son (1923), 40 R. P. C. 
368.— SCOT. 


PART V. SECT. 6. SUB-SECT. 7.— 
F. (b) L 


sg. Licence to use trade 
Revocation — Continued use by licenses-— 
Injunction. ] — Applts. carried on busi- 
ness at shops In Sc near Melbourne 
under trade names which had beoome 
associated with their business. Sc they 
had the exclusive right to use the names 
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by Business Names Act, 1928, s. 25 (1), 
as they were registered under Partner- 
ship Act, 1915, as using the names. 
Applts. verbally agreed with resp. that 
he should, at his own expense, open a 
shop fitted up like applts.' shops & 
there sell goods to he bought from 
them ; resp., with applts/ assent, 
painted up over the shop their trade 
names, his own name not appearing. 
In the following year applts. com- 
plained that resp. was buying part of 
nls stock elsewhere & required him to 
discontinue the use of the names, but 
an agreement was made that, as a 
temporary measure, he should pur- 
chase elsewhere goods which they could 
not supply. After some months reap, 
was buying from applts. only 10 percent, 
of his stock & was finally required to 
discontinue the use of the names. 
Upon resp. refusing applts. claimed an 
Injunction against him : — Held : resp. 
had only a revocable licence to use the 
names, & as it had been revoked by 
applts. they were entitled to an in- 
junction ; the evidence did not show 
that tbe names had ceased to be dis- 
tinctive of applts.* business by reason 
of their user under tbe agreement, Sc 
if there had been any deoeptlon ot the 
public by applts., it was not fraudulent 
so as to disentitle them to the relief 
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1557a. .] — Respa. had used lor many 

years in India a ticket containing a picture 
of a lotus flower & also a combinaton of 
three marks, one of which also contained a 
picture of a lotus flower. Applts. had 
adopted a ticket with a different picture, 
but also including a lotus flower, & a combina 
tion of three marks similar in general appear* 
ance to reaps/ three marks, but with a rose 
instead of a lotus flower. The ct. at Allaha- 
bad found that applts. had adopted these 
marks fraudulently, & that they were cal- 
culated to lead to passing off, & granted an 
injunction & damages. No case of actual 
deception was proved. The estimate of 
damages in particulars to the plaint which 
was verified by affidavit was Bs.26,000. 
The ct. awarded damages on the following 
basis : applts. were proved to have sold 
cloth bearing the marks complained of to 
the value of Rs.S,200,000 ; the ct. assumed 
that, if offered without these marks, only 
40 per cent, of this quantity would have 
been sold, & gave as damages 9 per cent, as 
profit on the remaining 60 per cent., i.e., 
Ks. 172,800. Applts. appealed : — Held : the 
injunction was rightly granted, but the 
damages must be calculated by estimating 
, the trade lost to resps. by reason of the use 
of applts/ marks, & the damages should be 
reduced to Rs.67,000. — „uocu Lal-Kamla, 
PAT & JUGGIJ.AL-KAMLAPAT MILLS OP 

Cawnporb v. Swadeshi Co., Ltd. (1928), 
46 K. P. 0. 74, P. 0. 

1559a. — — .] — Upon an inquiry into damages 
in a passing-off action, the judge held that, 
where goods were sold to a middleman & 
there was no evidence of resale by him, pltf. 
was only entitled to nominal damages. 
Pltf. appealed: — Held: (1) in a passing-off 
action, once it is proved that deceptive goods 
have been put upon the market, pltf. is 
entitled to damages. What those damages 
are to be must be determined by a jury, or the 
ct., in the light of all the facts of the case, & J 


applying the ordinary knowledge of business 
which a jury are entitled to use. There is 
no onus on pltf. to show that purchasers are 
deceived, nor is there an onus on deft, to 
show the contrary, but fair weight must be 
given to all the facte & considerations on 
each side ; (2) upon a sale of a large quantity 
of deceptive goods to a middleman, even 
if there is no evidence of resale to the 
public, pltf. is entitled to damages in respect 
of the damage to his business by the presence 
of those deceptive goods on the market. 
It is quite unnecessary to show that there 
has been a fraudulent resale by the middle- 
man ; (3) upon a Bale to a middleman, the 
loss of profit by pltf. is not a relevant con- 
sideration in assessing damages. The proper 
consideration is the damage which is fairly 
to be attributed to the wrongful act of selling 
deceptive goods to the middleman. 

Qu. : whether in a passing-off action it is 
necessary to establish a fraudulent intent. — 
Draper v. Trist, [1939] 3 All E. R. 513 ; 
mth nom . Draper v. Tribt & Tristbestoh 
Brake Linings, Ltd., 56 R. P. C. 226, C. A. 

1562. Add. Annotation : — Retd. Draper v. Trist, 
[1939] 3 All E. R. 513. 

1570. Add. Annotations : — Apld. The Young Sid., 
[1929] P. 190 ; Co-operative Wholesale 
Society, Ltd. v. Lally (1930), 23 B. W. C. C. 
618. Refd. Brown v. Dagenham U. D. C. 
(1929), 98 L. J. K. B. 665 ; Clark v . Urquhart, 
Stracey v . Urquhart, [1930] A. C. 28 ; Lloyd 
del P&cifico v . Board of Trade (1930), 46 
T. L. R. 476 ; London Welsh Estates, Ltd. 
v. Philip (1931), 144 L. T. 643; Midland 
Employers* Mutual Assurance, Ltd. v. Lewis 
(1930), 23 B. W. C. C. 192 ; Hamilton r. 
Branch, [1933] W. N. 11 ; British Russian 
Gazette & Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd., Talbot v. Associated 
Newspapers, Ltd., [1933] 2 K. B. 610 ; 
Lancashire Loans, Ltd. v. Black, [1934] 1 
K. B. 380 ; Re Margolin’s Registered Design, 
[1936] 3 All E. R. 347. 
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1586a. Application for transfer to 

King's Bench Division — For trial by jury at 
Assizes.] — Royal Warrant holders 
Assocn. v. Sloan, Ltd. (1931), 48 R. P. 0. 
387. 


1589a. Improper use of devioe or title.] — Royal 
Warrant Holders' Assocn. v . Lipman 
(1933), 78 Sol. Jo. 64 ; 51 R. P. C. 155. 


claimed. — Coles (J. H.) Proprietary, 
Ltd. «. Need, (19343 A. C, 82 ; 103 
L. J. P. 0. 13 ; 150 L. T. 186 ; 50 
R. P. 0. 379, P. C.— AUS. 


sk. Whether granted — No intention 
to pats off-^Sale of reconditioned good*.] 
— Deft, sold reconditioned spark plugs 
manufactured by pltf. No trade mark 
was added to that already on the plugs, 
& they were sold as “ renewed spark 
plugs/* An action against deft, for 
an injunction was dismissed because 
(a) it was not contrary to Unfair 
Competition Aot, 1932, there being no 
competition between a new spark 
ping & an old one, Sc (6) it was not con- 


trary to Criminal Code, sects. 486 to 
490, slnoe deft, did not attempt to 
sell a different article under pltf.’s 
trade name. — A.O. Spark Plug Co., 
Ltp. v. Logan, [19341 2 D. L. R. 380 ; 
O. R. 301 ; revmL, [1934] 2 D. L. R. 
390.— CAN. 


PART V. SECT. 6. SUB-SECT. 7.— 
F. <b) ii. 

1588 i. Whether granted — Ruuonaht * 
probability of damage to be thown .) — 
BREWSTER TRANSPORT OO. V. ROOKY 

Mt. Tours Sc Transport Co. (Alta.), 
[1929] 4D.LB, 413. — CAM. 


PART V. SECT. 6, SUB-SECT. 7.- 

F. (ok 

1659 ill. .J—Juggi Lal-Kama* 

lapat v. Swadeshi Mute Co., Lux 

(1928), L. R. 66 Ind. App. 1. — 1ND. 

PART VI. 

o i. .3 — Held : the Unfair Com- 
petition Act forbids the use in a design 
mark of a crown forming part of toe 
Royal Arms or Orest, or ca the aims 
or crest of a member of the Royal 
Family, or of a cr o w n so nearly 
resembling them that it may lead to 
mistake. — T. 8. Boms Sc Go., Ltd. v. 
Comb, or* Patents, [1988] Ex. O. R. 
326; 3 D. L. B. 453.— 0AM. 
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TRAMWAYS AND LIGHT RAILWAYS. 
Part I.-— Tramways. 


24. Add. Annotation : — Reid. Rdgington v. Swin- 
don Borough Council, [1939] IK. B. 80. 

25. Add. Annotation : — Consd. West Midlands 

Joint Electricity Authority v. Pitt, Minister 
of Transport v . Pitt, [1932] 2 K. B. 1. 

85. Add. Annotation : — Apld. London Midland & 
Scottish Ry. Co. v . Greaver, [1937] 1 K. B. 
367. 

89a. Or on leaving carriage.] — By 

bye-law 12 of the London County Council’s 
Tramways Bye-laws & Regulations : “ Each 
passenger shall, immediately upon demand 
or in case no demand shall have been made, 
before leaving the carriage, pay to the con- 
ductor the fare legally demandable for his 
journey, & accept a ticket therefor ” : — 
Held : the bye-law was invalid (a) as being 
repugnant to the general law of England, in 


that it made failure to pay a fare legally 
demandable an offence, irrespective of 
whether there was or was not an intention 
to avoid payment, & (6) as being un- 
reasonable. — London Passenger Transport 
Board v. Sumner (1935), 154 L. T. 108 ; 99 
J. P. 387 ; 52 T. L. R. 13 ; 79 Sol. Jo. 840 ; 
33 L. G. R. 459. 

Annotation : — Refd. Haynes v. Davey (1937), 25 Ry. & Can. 

Tr. (Jas. 294. 

91. Add. Annotation : — Consd. London Passenger 
Transport Board v. Sumner (1935), 154 L. T. 
108. 

103. Add. Annotation : — Consd. Sewai Jaipur 
(H.H. Maharaja Man Singh) v. Arjun Lai, 
[1937] 4 All E. R. 5. 

115. Add. Annotation : — Generally , Refd. Oxford 
Corpn. v. Oxford Electric Co. (1930), 143 L. T. 
577. 


PART I. SECT. 3, SUB-SECT. 4— A. 

34 I. Extent of obligation to repair .] — 
The Hobart Tramway Company’s Act, 
1884, by sect. 16 (8), requires the 
Hobart Corpn. as the successor of the 
Tramway Co., ** to cause the place 
where the road Is opened or broken up, 
to be fenoed 8c watched, & to be 
properly lighted at night where this 
is neoessary for the public safety ” : — 
Held : the qualification expressed by 
the words “ where this Is necessary, * 
etc., extends to the whole sub-sect. — 
Seymour v. Hobart Corpn., 22 
Tos. L. R. 40— AUSL 


PART I. SECT. 4, SUB-SECT. 8. 

m i. What amounts to breach.] — 

Glasgow Corpn. v. Strathern, [1629] 
S. C. (J.) 6.— SCOT. 

PART IV. 

I (p. 365) i. To indemnity under 

agreement — Damages payable through 
negligence of municipality.] — A muni- 
cipal corpn. cannot claim under an 
agreement for indemnity against a 
street ry. co. when the damages paid 
by the municipality wore rendered 
payable by the municipality's own 
negligence. — Ottawa v. Ottawa Eleo 
twoRt. Co., [1936] 3 D. L. R. 301 — 
CAN. 

h (p. 365) i. .] — A street railway 

company operating within a provinoe, 
originally incorporated by a provincial 
legislature, but whose undertaking was 
subsequently declared by a Dominion 
Act to be a work for the general advan- 
tage of Canada, is not subject to the 
jurisdiction of a public service com- 
mission created by the province, but 
the execution of its powers is, by the 
provisions of the Railway Act, within 
the jurisdiction of the Board of Rail- 
way Oomrs. for Canada. — Quebec Ry. 
Light & Power Co. v. Montcalm 
Land Co., 11928] 1 D. L. R. 148; 34 
Can. Ry. Oas. 275 ; [19271 S. O. R. 
545.— CAN. 

aa fp. 865) L To consider 

apportionment of cost of tramway .] — 
An agreement between a city 8c a 
tramway co. apportioning the cost of a 
subway is a matter which the Railway 
Board may refuse to consider. — 

8 ubb.ec Railway, Light 8c Power 
o. v . Quebec, [1934] 4D.L.R. 523. — 
CAN. 

•• (p. 365) I. .] — By an agree- 

ment made in 1891, 8c confirmed by a 


statute of the Ontario legislature, 
applt. co. was given the exclusive) right 
to construct & operate an electric 
railway for a per od of 40 years, with 
a right of renewal for a further period 
of 20 years, on the lands of resp. 
commission. The agreement provided 
that, oi determination, the co., if 
unwilling to renew, was to be duly 
compensated by the grantors “ for their 
railways, equipment, machinery & 
other works . . . but not in respect of 
any franchises for holding or operating 
the same,” the compensation to be 
fixed by mutual agreement, or, in case 
of difference, by arbn., the property of 
the co. passing to the grantors of the 
franchise. The railway was operated 
by the co. for 40 years in accordance 
with the terms of the agreement, but 
it was not a commercial success. The 
franchise having terminated, an arbn. 
was proceeded with to determine the 
amount of compensation payable to 
applt. co., 8c the majority of the arbi- 
trators were of the opinion that the 
railway, at the time it was handed over 
to reap, commission, " was of no value 
for operation as a railway to the railway 
oo. or the parks commission or to any- 
one else,” & that tho compensation 
payable was the ” scrap value,” an 
amount which they fixed at 1179,104. 
In case this should be held to be the 
wrong basis of assessment, they fixed 
the value of the undertaking calculated 
on the basis of cost of reconstructions, 
less depreciation, os at Sept. 1, 1932, 
at 1967,592: — Held : there was no 
justification under the agreement or the 
confirming statute for assessing the 
compensation at scrap value. It was 
fundamental that it was a railway 
complete with equipment, machinery, 
& works, which applt. oo. was bound to 
hand over to reap, comrs. & for which 
It was to be duly compensated, & the 
proper basis of the compensation was 
the cost of reconstruction, less deprecia- 
tion. It is well established that the 
reconstruction cost, less depreciation, 
is a oorrect method of valuing a public 
utility where the value of the franchise 
is excluded from consideration. — 
International Ry. Co. v. Niagara 
Parks Commission, [1937] 3 All E. R. 
181 ; 81 Sol. Jo. 524, P. C. — CAN. 

ff (p. 365) L Exemption — Con- 
tract of agreement.] — In an action to 
recover from deft. oo. certain fees 
alleged to be payable under a bye-law 
of pltf. corps, passed under t Public 
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Vo hides Act.. R. 8. O., 1927, fl. i 
Held : an agreement for exemption 
from taxation applied to the operation 
of vehicles partly within & partly 
without the city. — Ottawa v. Ottawa 
Electric Co. f [1930 J J D. L. R. 561 ; 
36 C. R. C. 192 ; 64 O.L. R. 537.— CAN. 

pp (p. 365) 1. Duty to replace track .1— 
The obligation of a street ry. oo. by 
its Act to replace its track in tho event 
of a certain street being paved by the 
city does not extend to relocating Its 
track when directed to do so by the 
oity engineer. — Halifax v. nova 
Scotia Light 8c Power Go., Ltd., 
[19341 4 D. L. R. 728 ; on appeal, [1935 J 
2 D. L. R. 214.— CAN. 

• (p. 366) 1. Liability for construction 
of bridges.] — Applt. oo. operated in the 
cities of Winnipeg 8c St. Bonifaoe a 
street railway system which had crossed 
the two bridges in question, but service 
aoross them had been discontinued as 
one of them was considered unequal to 
the strain of increasing general traffic 
over it, & applt. had provided (with 
consent of the municipalities) a sub- 
stituted service. The municipalities 
replaced the bridges by new 8c stronger 
ones, the change involving construction 
on alignments different from those of 
the old bridges 8c the substitution of 
two lines of track for the farmer single 
track. On application by the muni- 
cipalities, the Manitoba Municipal & 
Public Utility Board made an order 
requiring applt. to pay the cost of 
placing rails, ties & foundations there- 
for on the bridges & one-half the cost 
of such work m connection with the 
approaches : — Held : the order was 
unauthorised. — Winnipeg Electric 
Co. v. Winnipeg & St. Boniface 
City, (1 934 ]S.C. R.173; 4 D. L. R.181; 
affd., [1936] 4 D. L. R. 657, P. O.— GAN. 

a (p. 366) II. .] — Ottawa 

Electric Ry. Co. v. Ottawa, [1934J 
1 D. L. R. 737.— CAN. 

aa (p. 360) 1. Whether manda- 

mus lies to continue.] — A mandamus 
cannot be granted to compel a street 
railway co. to continue the operation 
of its line. — R. v. Ottawa Electric 
Ry. Co., [1833] 1 D. L. R. 696.— 
CAN. 

ff (p. 360) i. .1 — Symons v. 

Winnipeg Elec. Ol, [1928] 1 D. L. R. 
159: 37 Man. L. R. 170; [19271 3 
W, W. R. 660; offp. S. O. sub nom. 
Winnipeg Elec, Co.e. Symons, [1929] 
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2 D. L. R. 197 ; [1928] S. 0. R. 627.— 
CAN. 

<1 (p. 366) II. .] — Morgan 

e. British Columbia Electric Ry- Co., 
[1930] 2 W. W. R. 776 ; 4 D. L. R. 
30 ; 42 B. C. R. 382.— CAN. 

ft (p. 366) III. .] — Allen v. 

Edmonton (City), [1930] 2 W. W. R. 
25 ; 3 D. L. R. 539 ; 37 C. R. C. 23 ; 24 
Alta. L. R. 458.— CAN. 

B (p. 366) Iv. .]— Held: 

It was the duty of defts.’ motorman to 
take all precautions to avoid a danger 
which was reasonably to be antlci* 
pated ; but he oould not have antici- 
pated that the driver of the automobile 
which he saw in front of him was going 
to run her vehicle out from the kerb 
so as to be In his way, & when he saw 
that an accident was imminent he did 
everything possible to prevent a 
collision. — Maloney v. Hamilton St. 
R. Co., [1930] 1 D. L. R. 208 ; 36 
0. R. C. 211 ; 64 O. L. R. 444.— CAN. 

ff (P. 366) v. .]— Where a 

truck which had become stalled on a 
tram track was run into by a tram & 
damaged : — Held : there was common 
negligence & the judge properly made 
them equally liable. — Petroleum 
Heat 8^ Power, Ltd. v. British 
Columbia Electric Ry. Co. (1932), 
46 B. C. R. 402.— CAN. 

rr (p, 306) i. .] — Mercer 

t>. British Columbia Electric Ry. 
Co., [19311 1 W. W. R. 550.— CAN. 

rr. (p. 366) 11. .1— When a 

street car la travelling on Its own right 
of way, not on a highway, the hi.rh 
speed of the oar is not a ground jf 
negligence unless there was some reason 
for the motorman anticipating an 
emergency. — Nixon v. Ottawa Elec- 
tric Ry. Co., [1932] O. R. 389 ; 3 
D. L. R. 263 ; revsd., [1933] S. O. R. 
154 ; 1 D. L. R. 609.— CAN. 

aaa (p. 366) 1. .1— Where 

a railway co. runs its cars along part 
of a highway, Its statutory right not 
being exclusive of the right of the 
public though preferential in the sense 
that upon the approach of a car other 
users of the highway have to give it 
right of way, the oo. Is under a legal 
duty by its servants to be on the watch 
for the safety of persons on the rail- 
way track, & to equip its oar with 
lights adequate at night to enable the 
driver to stop in time to avoid them. 
It Is not sufficient to equip the oar 
with a light of a recognised & proper 

8 at tern, reasonable care must be taken 
tiat a oar does not proceed when the 
light is out of order. There is a reci- 
procal duty upon persons using the 
highway to toko reasonable care to 
avoid the car. 

The language used by a jury in 
explaining their reasons for their ver- 
dict should not be construed too 
narrowly. — Pronkk v. Winnipeg, Sel- 
kirk & Lake Winnipeg Ry. Co., 
[1933] A. C. 61 ; 102 L. J. P. C. 12 ; 
148 L. T. 193, P. C.— CAN. 

aaa (p. 366) U. .]— The 

duty or a railway oo. towards its 
passengers for hire is to take reason- 
able care. Including In that the use of 
skill & foresight, to soe that Its carriages 
are reasonably safe for persons using 
them In the ordinary & customary 
manner & with reasonable care ; but 
this does not mean that the oo. should 
be held to have absolutely warranted 
their safety. With respect to the 
constructional type of the steps of 


street railway oars, the duty of the oo. 
under the above rule Is fulfilled when 
it purchases from the best manu- 
facturers equipment of the type 
oustomarily used for that traffic or 
itself manufactures such equipment 
in accordance with the design custom- 
arily employed by street railway 
companies ; provided, of oourse, there 
Is no special defect in the Individual 
oar in question. — Gebbie t>. Saska- 
toon, City of. [1930] 2 W. W. R. 625 ; 
4 D. L. R. 543.— CAN. 


aaa (p. 360) iii. .]— Since 

the infant pltf., who was injured when 
he was hit by or run into by a street 
car, was not seen by the motorman 
& the motorman was in no way at 
fault in not seeing him, the motorman 
owed no duty to him to warn him by 
sounding the gong or whistle, the 
place of the accident being a straight 
street with nothing thereon to obstruct 
the motorman’s view. — Hebert v. 
Calgary City (No. 2), [1938] 3 
W. W. R. 407 ; 4 D. L. R. 732.— CAN. 


aaa (p. 366) iv. .] — Thomp- 

son v. British Columbia Electric 
Ry. Co., [1939] 2 W. W. R. 185.— 

CAN. 

b (p. 307) i. After alighting 

beyond stopping place.] — Tramway co. 
held not liable ror Injury to a passenger 
who was struck by an automobile 
after alighting from a street car at a 
point beyond Its regular stopping 
place. — K uczerky v. Toronto Trans- 
portation Commission & Saracini, 
[1937] 1 D. L. R. 756 ; O. R. 256 ; 
revsd., [1937] S. C. R. 431 ; 3 D. L. R. 
471.— CAN. 


dd (p. 367) i. .]— A violent 

jerk in starting & an abrupt stop to 
avoid a car, whereby a passenger is 
injured, constitute negligence.-— Mon- 
treal Tramways Co. v. Yervant 
[1936] 3 D. L. R. 241.— CAN. 

dd (p. 367) ii. Sudden stop — In- 

jury to passenger about to alight.] — The 
mere happening of a jerk when a street 
car is about to stop does not of itself 
prove negligence on the part of tlje 
motorman or tho co. ; & a passenger 
who is thrown down within the car 
while about to alight must in order to 
succeed in an action for damages prove 
such negligenoe by affirmative evi- 
dence. — HYDE V. BRITISH COLUMBIA 
Electric Ry. Co., Ltd., [1933] 1 
W. W. R. 174 ; 46 B. C. R. 443.— CAN. 

hh (p. 307) i. Slippery step.] — 

Chippendale v. Winnipeg Elec. Co., 
[1928] ID. L. R.920; [1928] 1W.W. R. 
238 ; 37 Man. L. R. 207.— CAN. 

hb (p. 367) U. — ■* — Displacement of 
platform on street.] — Zeidel v. Winni- 
peg Electric Co., [1928] 3 D. L. R. 
570; [1928)2 W.W. R. 601 ; 34 Can. Ry. 
Gas. 207 ; 37 Man. L. R. 412 ; retail., 
sub nom. Winnipeg Electric Co. v. 
Zeidel, [1929] 3 D. L. R. 610 ; S. C. R. 
638.— CAN. 

11 (p. 367). Affd. sub nom. Winnipeg 
Electric Co. v. Scott, [1928] 2 D.L. R. 
420; [1928] S.C. R.52; 34 Can. Ry. Cas. 
260.— CAN. 

oo (p. 367). Revsd. sub nom. Winni- 
peg Electric Co. v. Odegaard, [1928] 
2 D. L. R. 207 ; [1928] S. C. R. 192.— 
CAN. 

oo (p. 367) i. Starting car before 

passenger seated. 1 — The evidenoe 
showed that a female passenger entered 
a street oar in the winter season, & 
that there was water, snow & slush on 


the floor of the oar at the time. While 
pltf. was in the front vestibule of the 
car, trying carefully to reach a seat, 
the operator of the car suddenly, & 
before pltf. had reached a seat or a 
position of safety, started the oar. 
Pltf. was thrown down & her leg 
broken : — Held ; the operator, know- 
ing the condition of the floor of the car, 
was negligent. — Glick v. Nova Scotia 
Tramways & Power Co. (1928), 60 
N. 8. R. 198.— CAN. 

oo (p. 867) 11. Collision with 

automobile — Injury to plaintiff by auto - 
mobile. ] — Athonas v. Ottawa Elec- 
tric Ry. Co., [1931] S. C. R. 139 ; 2 
D. L. R. 473.— CAN. 

oo (p. 367) 111. Misleading notice 

in car. 1 — Pltf., a passenger in a street- 
oar operated by deft. Commission, was 
injured by a fall from the car & sued 
the Commission & a taxicab co. for 
damages. Pltf. was standing on the 
treadle of the car, when the emergency 
brake was suddenly applied & she was 
thrown against the exit door which 
opened & she fell into the road ; — 
Held : the notice " Do not stand on 
tho treadle unless you wish to leave tho 
oar ” was an invitation to stand on it 
if one wished to leave the car, & implied 
that it was a proper & safe place to 
stand whilst the car was in motion. 
The Oommi salon was therefore liable 
for negligence. — Morton v. National 
Taxi, Ltd., & Toronto Transporta- 
tion Commission, [1930] 4 D. L. R. 
785 ; 66 O. L. R. 3.— CAN. 

oo (p. 367) Iv. Limitation of 

action. ]— An action for injury to a 
passenger while travelling on a street 
car Is not barred by the time limit 
imposed by Ontario Railway Act, 
1927, s. 267 (2), on action upon breach 
of contract relating to traffic. — 
Bryan v. London Street Railway 
Oo., [1934] 4 D. L. R. 704 ; O. R. 769. 
—CAN. 

tt (p. 367) I. .] — South Aus- 
tralian Railways Combs, v. Barnes 
(1927), 40 O. L. R. 179.— AUS. 

sa. Agreement between street railway 
(t municipality — Not enforceable by 
private individual.] — Exp. New Bruns- 
wick Power Oo. (N. B.), [1928] 1 
D. L. R. 332.— CAN. 


sb .Ontario Railway Act. 1913, 
s. 246 — Not applicable to railway 
declared to be for general advantage of 
Canada.] — Held : the railway being 
one of Dominion status, s. 246 has 
no application in so far as it is sought 
thereby to impose an obligation on 
the municipality to assume the owner- 
ship of the railway or in default submit 
to the continued exercise of the co.’s 

S rivileges, notwithstanding the expira- 
lon or the term of the franchise. — 
Merritton v . Niagara, St. Cath- 
erines & Toronto Ry. Co., [1931] 
1 D. L. R. 371 : 65 O. L. R. 563 ; 
affd., [1931] 2 D. L. R. 161 ; 66 O. L. R. 
500.— CAN. 


•d. Limitation of action.) — The benefit 
of sect. 60 of Consolidated Railway 
& Light Co. Act, 1896, which pro- 
vides that actions for any damage or 
injury sustained by reason of the tram- 
way or railway or the works or opera- 
tions of the oo. shall be* commenced 
within six months after the time when 
Buoh damage was sustained, extends 
to employees of the co. as well as to the 
co. itself. — Bentley t». Allen & 
Young, 118321 1 W. W. R. 389 ; 45 
B. C. R* 65.— uAN. 
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TRESPASS. 


Part I. — In General. 


24. Add . Annotations : — -Retd. Rose v. Ford, 
[1937] 3 All E. R. 359 ; Workington Harbour 
& Dock Board v. Trade Indemnity Co. 
(No. 2), [1937] 3 All E. R. 139. 


50. Add, Citations : — sub nom, Biggs v . Green- 
field & Benger, 8 Mod. Rep. 217 ; sub nom . 
Briggs v. Greinfeild & Benger, 1 Stra. 
010 . 


Part II. — Trespass to Land 


55. Add. Annotation : — Reid. Elias v. Pasmore, 
[1934] 2 K. B. 104. 

61a. Ladders & planks against wall.) — Pltf. & 
deft, occupied adjoining houses included 
within a building scheme, & the restrictions 
were enforceable by either of them against 
the other.' The’ material restriction was that 
on no lot should any building be erected as 
a shop, warehouse or factory, or any trade or 
manufacture be carried on or any operative 
machinery be fixed or placed. Deft, was a 
jobbing builder, & placed ladders, plants, sand 
& such like against the side of the wall of 
pltf.’s house. At the rear of the house, deft, 
had erected a shed touching, or \» early 
touching, pltf.’s garden wall. In front of the 
shed was a lean-to sloping away from pltf.’s 
wall. It was closed on one side by the fact 
that it joined the shed, but was otherwise 
open. This was Used as a store for builders’ 
fittings. Pltf. brought this action alleging 
a technical trespass, damage by damp 
through the pointing being injured by these 
articles, & breach of the restrictive covenant 
by the erection of a warehouse <fe the carrying 
on of a trade. Deft, alleged that the cove- 


nant was no longer binding, owing to the 
change in the character of the neighbour- 
hood : — Held: (1) deft, was carrying on a 
trade within the meaning of the covenant, 
as the business of a jobbing builder involved 
the buying <te selling of materials, & pltf. was 
entitled to an injunction ; (2) the neigh- 

bourhood, being still mainly residential, ha-d 
not suffered such a change as would release 
the covenant. — Westripp v. Baldock, [1939J 
1 AU E. R. 279 ; 83 Sol. Jo. 192, 0. A. 

99. Add. Annotation : — Consd. Port of London 
Authority v. Canvey Island Comm (1931), 
101 L. J. Oh. 83. 

116. Add. Annotations : — Reid. Port o I London 
Authority v. Canvey Island Comrs. (1931), 
101 L. J. Ch. 03 ; Stillwell v. Windsor 
Corpn. (1932), 70 Sol. Jo. 433. 

133. Add. Annotation: — As to (1) Reid. Port of 
London Authority v. Canvey Island Comrs. 
(1931), 101 L. J. Ch. 63. 

138. Add. Annotation : — Refd. Griffiths v. St. 
Clement’s School, Liverpool, [1938] 3 All 
E. R. 537. 


PART I. SECT. 1. 

22 I. Interference with super- 

incumbent air — Bodies traversing air 
t/rithout touching around — Bullets. I — 
Deft., who at the time was upon his 
own property, fired a bullet from a 
rifle at & killed pltf.'s cat whioh was 
then on a shea on the adjoining 
property occupied by pltf. The judge 
directed the Jury that deft, had com- 
mitted a trespass for which he was 
liable in damages to pltf. : — Held : 
the direction was right. — Davtks v . 
Bennison, 22 Tas. L. R. 52.— AUS. 

sb. “ Trespass ** distinguished from 
“ case .**] — Where an act is done by 
deft, negligently & which is In itself an 
immediate injury to another’s person 
or property, the action is “ trespass ” 
& not 44 case.” Where no act is done, 
but the negligenoe consists only of an 
o mission, or where the act done is not 
immediately injurious, the action is 
44 case ” & not u trespass.** Although 
the act of negligenoe is of such a nature 
that if it had been done by deft, 
personally 44 trespass ** would lie. 
trespass will not lie if the act of 
negligence had been committed by 
dert. *is servant ; in such a case the 
action is 44 trespass on the case " & not 
44 trespass.** The 44 act ** referred to 
above in the first paragraph is an act 
causing 44 immediate injury,'* although 
that act merely sets in motion an 
unbroken series of continuing conse- 
quences, the last of which ultimately 


causes injury to pltf. — H illier v. 
Leitch, [1936] S. A. S. R. 490.— AUS. 

PART I. SECT. 3. 

31 iv. .] — Several persons may 

be properly sued jointly for trespass to 
the person in falsely arresting pltf. & 
subjecting her to a physical examina- 
tion. — P aCHKOWSKY V. ANDREWS, 
[1934] 4 D. L. R. 652 ; 62 0. C. 0. 141 ; 
42 Man. L. R. 355.— CAN. 


PART II. SECT. 3, SUB-SECT. 1.— A. 

82 xx. . — Holli.vosworth 

& Whitney, Ltd. t>. Wright, [19301 
3 D. L. R. 996.— CAN. 

62 xxi. .] — In an action for 

damages for trespass to land, pltf. 
must prove possession. — B reen v. 
Lee, [1934] 4 D. L. R. 662 ; 9 M. P. R. 
68.— CAN. 

b I. Lease by committee — 

Trespass by owner .) — Pearson v, 
DUH3U1931] 2 W. W. R. 442.— CAN. 

PART II. SECT. 8, SUB-SECT. 1.— B. 

72 xxix* .] — In an action of 

trespass : — Held : pltf. had failed to 
prove the Identity of the lands which 
be oocupied with those described in the 
documents under which he claime d, & 
his cl aim therefore failed. — F renette 
r. Taylob (1935), 9 M. P. R. 212. — 
CAN. 

u, At time of writ .) — In an action 
of &espa— pltf. must have a title to 
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the land at the time of the issue of the 
writ. — S tewart v. Goss (1933), 6 
M. P. R. 72.— CAN. 


PART II. SECT. 3, SUB-SECT. 1.— 
C. (a). 

g (p. 384) I. .] — Olarkk v. 

Coburn Lumber Go. (1929), 1 M. P. R. 
579.— CAN. 

PART II. SECT. 3, SUB-SECT. 4. — A. 

■a. Locates of Crown lands.) — Hamm 
v. Krokback & Co.. Bkllv. Krokbacr 
& Co. (1928), 34 O. W. N. 81; affg., 
[1928] 2 D. L. R. 389.— CAN. 

PART II. SECT. 3, SUB-SECT. 4.— 
H. (a). 

q 1. .] — A painter em- 

ployed under a oontract with a firm of 
manufacturers, painted on the wall of a 
shop occupied by a tenant an adver- 
tising sign. He did the work with the 
permission of the tenant, being under 
the Impression that the tenant was the 
owner, & here presented to his em- 
ployers that he n&d the owner’s per- 
mission. In an action by the owner 
of the property claiming damages 
against the painter & his employers 
Held : the owner was entitled to 
damages against both defts., the matter 
complained of being of such a per- 
manent nature as to cause injury to 
the reversion. — B irtohnell «. Walker 
(Fred.) & Oo. Ftt- Ltd. ( 1930 ), 
Argus L. R. 176.— AUS. 



Cases 182— 348a. English and Empire Digest Supplement, 


182. Add. Annotation : — Refd. Re Southern Ry. 

Co. (1935), 153 L. T. 105. 

165. Add. Annotations : — As to (1) Gonsd. Elias v. 
Pasmore, [1934] 2 K. B. 104 ; Owen & Smith 
(trading as Nuagin Car Service) v. Reo Motors 
(Britain), Ltd. (1934), 151 L. T. 274. 

173. Add. Annotation : — Reid. L&vell & Co. v . 

O’Leary, [1933] 2 K. B. 200. 

178. Add. Annotations : — Gonsd. Elias v. Pasmore, 
[1934] 2 K. B. 164 ; Owen & Smith (trading 
as Nuagin Car Service) v. Reo Motors 
(Britain), Ltd. (1934), 151 L. T. 274. 

225. Add. Annotation : — Refd. R. v. Drucquer 
(Judge), LI 939] 2 K. B. 588. 

229a. Value ol land removed.] — In trespass 

lor cutting into the pltf.’s close, & carrying 
away the soil, the proper measure of damages 
is the value to pltf. of the land removed, 
not the expense of restoring it to its original 
condition. — Jones v . Gooday (1841), 8 
M. & W. 146 ; 11 Dowl. N. S. 50 ; 10 L. J. 
Ex. 275; 161 E. R. 985. 

Annotations Refd. Whitwham v. Westminster Brymbo 
Coal ft Coke Co., [1896] 1 Ch. 894 ; Wednesbury Corpn. 
v. Lodge Holes Colliery Co., Ltd., [1907] 1 K. B. 78, 
O. A. 

233a. Injury to wife.] — A pltf. in an action 

t of trespass may give in evidence a con- 
* sequential injury to his wife, not as a sub- 
stantive ground of action, out to show how 
violent defts.’ conduct was. — H uxley v . 
Berg (1815), 1 Stark. 98. 

236. Add. Annotation : — Reid. Callard "v . Beeney, 
[1930] 1 K. B. 353. 

247a. Holding public meeting on private land.] 

— Pltf. co. was formed to acquire & did in 
fact acquire land at H. to be laid out as a 

? ;arden city under & by virtue of powers con- 
erred by a private Act of Parliament. The 
roads in the garden city were vested in the 
pltfs. Sc were to remain so vested until made 
up Sc taken over by the highway authority. 
Deft, gave notice that he intended to hold an 
open air meeting in the neighbourhood of a 
church on pltfs.’ property at the junction 
of two roads. These roads were not barred, 
but notices had been posted upon them 
announcing that they were private roads. 
They were not dedicated to the public, nor 
had they been taken over by the highway 
authority. Pltfs. having sought an injunc- 
tion : — Held: 'it being clear that there was 
no public right of way along the roads in 


question, it was unnecessary to discuss the 
question about any right of holding a meeting 
at the junction oi the roads, Sc pltfs. were 
entitled to an injunction. — Hampstead 
Garden Suburb Trust, Ltd. v. Denbow 
(1913), 77 J. P. 318. 

258. Add. Annotation : — Refit. Grant v. Derwent, 
[1929] 1 Oh. 390. 

261. Add. Annotation : — Refd. Liddle v. North 
Riding of Yorkshire County Council, [1934] 
2 K. B. 101. 

273. Add. Annotation : — Refd. Williams-Ellis v. 
Cobb, [1935]. 1 K. B. 310. 

274. Add. Annotations : — Refd. Liddle v. North 
Riding of Yorkshire County Council, [1934] 
2 K. B. 101 ; Culkin v. McPie & Sons, Ltd., 
[1939] 3 All E. R. 613. 

308a. No right to set up jus tertil.] — In an action 
of trespass a deft, cannot set up a jus tertii 
against a possessory title. — Nicholls v. 
Ely Beet Sugar Factory, [1931] 2 Oh. 84 ; 
100 L. J. Ch. 259 ; 145 L. T. 113. 

&27a. .} — (1) Pltf. & deft, owned adjoin- 

ing properties. Deft., wishing to rebuild 
his property, obtained leave from pltf. to 
underpin pltf.’s wall which abutted upon 
deft.’s building. Deft.’s new building was 
to have girders upon a steel cage, Sc to sup- 
port this steel framework it was necessary 
to place stanchions at intervals along the 
boundary. Where these stanchions were 
placed deft, extended the concrete founda- 
tions some 20 ins. beyond pltf.’s wall into 
pltf.’s land: — Held: (1) the permission to 
underpin pltf.’s wall did not authorise the 
extension of the concrete foundations 
into pltf.’s land, & this extension amounted 
to a trespass. (2) Before trial, deft, paid 
£100 into ct. with a denial of liability. 
At the trial pltf. recovered £31 10a. 

damages : — Held : pltf. ought to have his 
costs of the action up to the time of pay- 
ment in, Sc the subsequent costs of the issue 
of trepass. Deft, should have the costs 
since payment in of the issue as to damages. — 
Willcox v. Kettell, [1937] 1 All E. R. 222. 

841. Add. Annotation : — Gonsd. Kearry v. Pat- 
tinson, [1939] 1 K. B. 471. 

343a. .] — (1) If a person who keeps hounds Sc 

a hunting establishment receive notice not 
to trespass on the lands of A., Sc after this 
his hounds go out, followed by a number of 


PART II. SECT. 6, SUB-SECT. 6. — B. 

1 <p. 400) I. .] — On an appeal 

from a judgment whereby pltf. In an 
action for trespass was awarded vindic- 
tive damages in addition to special dam- 
ages, held that. In view of deft.’s persist- 
ence in trespassing in defianoe of pltl.’a 
requests to desist, his violent ft abusive 
oondnet towards pltf., ft the par- 
ticularly Injdrlous & malicious manner 
in which oertain of the trespasses were 
committed, the allowance oi vindlotive 
damages was justified ft the amount 
thereof should hot be reduced. — 
Spbnchr v. Grant, [1928] 1 D. L. R. 
820 : [1928] 1 W. W. R. 100 ; 22 Saek. 
L. 365.— CAN. 

o <p. 400) i. How- 

ever wilful & long continued a trespass 
may nave been, no damages can be 
given therefor beyond the loss sus- 
tained by pltf. — STBWART v. Traders 
Tbubt Co., {19861 2 W. W. R. 686 : 
4 D. L. R. 189. — -GAN, 


b (p. 401) l. Depreciation in 

value of property — Unlawful removal 
of remains of (wilding. }— -Simon v. 
Gabtonouat, [1981] 2 D. L. R. 76 ; 
2 M. P. R. 470.— CAN. 


b (p. 401) 11. Malicious damage 

to building. J — The measure of compen- 
sation for the malicious destruction 
of, or Injury to, a building, in the 
possession of a claimant as owner In 
see Is not necessarily the cost of the 
restoration or reinstatement of the 
building. The ot* should award full 
compensation in moneys numbered for 
the injury or lose sustained by the 
owner, due regard being had to all the 
cireumstanoes of the oase, Including 
the potential value, as well ae the 
existing value, to the owner of the 
property destroyed or injured. — M ob- 
phy v. Wexford County Council, 
[19211 2 L R- 280. — IR. 


PART II. SECT. 6, SUB-SECT. 2.—B. 
m. JPe s— s c o n of mother .) — The poe- 

eo 


session of a mother will not be con- 
sidered tortious as against the heir, 
being her own child, but will rather be 
treated as the possession of a guardian. 
— Dob d. Hoar v. Empby (1834), 8 
O. 8. 488.— CAN. 4 


PART II. SECT. 6, SUB-SECT. 2.— C. 

809 ill. .] — In trespass to wood- 
lands, failure by pltfs. to prove title : 
action fails. — B ent v . Hicks ft Sons 
(1938), 13 M. P. R. 298.— CAN. 

PART II. SECT. 6, SUB-SECT. 3. — A, 
ah. Trespass on Indian 


Necessity for consent of bttndU } — Pap- 
~ , [1938] 1 W. W. R» 


Wss-In v. Beaudry, 
138,— CAN. 


PART II. SECT. 6, SUB-SECT. 8,— B. 

sd. Long possession of eas em en t . 
Brown «. Strut (1844), 1 U.O.B, 
124.— CAN. 
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gentlemen who go upon the lands o! A., the 
owner of the hounds is answerable for all 
the damage they do, though he himself for- 
bear to go on the lands, unless he distinctly 
desires the gentlemen so out with his hounds 
not to go on those lands. 

(2) If a stag, hunted by the hounds of B. 
run into the barn of A., B. So his servants have 
no right to enter the barn to take his stag ; 
& if they do so they are trespassers. — Baker 
v. Berkeley (1827), 8 0. & P. 32 ; 172 E. R. 
310. 

350. Add. Annotation : — Consd. Kearry v. Pat- 
tinson, [1939] 1 K. B. 471. 

362a. Repair.] — To an action on the 

case for prostrating part, So building on part, 
of a wall, & laying materials on a close, in 
which wall & close pltf. was interested as 
reversioner, deft, pleaded that his own 
dwelling-house, which he was repairing, 


accidentally & without his default fell upon 
the wall So threw it down, & that after- 
wards, So before action brought, So within a 
reasonable time, deft, carefully, So at his own 
expense, erected So built the said wall upon 
the said close, So, in & about such erecting & 
building, necessarily So unavoidably com- 
mitted the grievances, etc., doing no un- 
necessary damage, etc., So thereupon & then, 
to wit at the times when, etc., at his own 
expense, repaired all damages sustained by 
pltf. by reason of the grievances, etc. : — 
Held : on demurrer, no answer to the 
action. — Taylor v . Stendall (1845), 3 
Dow. So L. 101 ; 7 Q. B. 634 ; 14 L. J. Q. B. 
301 ; 5 L. T. O. S. 214 ; 9 Jur. 1096 ; 116 
E. R. 629. 

379. Add. Annotation : — Refd. London Corpn. v . 
Lyons, Son So Co. (Fruit Brokers), Ltd., 
[1930] Ch. 78. 


Part III. — Trespass to Goods 


443. Add. Annotation : — As to (1) Refd. Solloway 
v. McLaughlin, [1938] A. C. 247. 

448a. Bottles marked with name of plaintiff — 
Refilled by defendant.] — Applts., who were 
manufacturers of aerated water, marked 
their name on the bottles So claimed an 
exclusive right of property in them. Resp. 
was a grocer who had no contractual relation- 
ship with applts., So he had in his shop a 
soda fountain by means of which he supplied 
customers with aerated beverages for con- 
sumption off the premises. The customers 
had to bring a bottle or other receptacle, & 
in practice resp. filled it without examination 
So without inquiring into the customer’s 
right to use it. Occasionally applts.’ bottles 
were used in this way. In an action by 
applts. against resp. to restrain him from 
receiving from customers bottles marked 
with applts. 1 name for the purpose of filling 
them with beverages : — Held : there was no 
duty on resp. to ascertain which bottles were 
applts.’ property, So the action failed. 

As in the particular case the requests to 
fill the bottles were in the nature of a trap 


order So were made with the authority of 
applts., no case of trespass was proved So 
for this reason the action failed ( per Cur.). — 
Leitch (William) So Co., Ltd. v. Leydon, 
Barr (A. GK) So Co., Ltd. v. Macgeoqhegan, 
[1931] A. C. 90 ; 100 L. J. P. 0. 10 ; 144 
L. T. 218 ; 47 T. L. R. 81 ; 74 Sol. Jo. 
836, H. L. 

448b. Retaking goods held under “ display agree- 
ment ” — No notice of removal.] — By a 

written “ display agreement ” made between 
X. co. So dealers, X. co. delivered a motor 
chassis to the dealers on the terms that it 
should remain the propeHy of X. co., So should 
not be taken out on the road. The dealers 
made a deposit of £10 So were entitled by pre- 
payment to purchase the chassis. X. co. 
were to be at liberty to remove the chassis 
at any time, but “ if the dealer shall have 
constructed a body on the vehicle he shall be 
at liberty to dismantle the said body before 
removal of the vehicle under the provisions 
of this clause.” X. co., without notice to 
the dealers, entered their garage So, seizing a 
chassis in the possession of the dealers, took 


PART 1L SECT. 6. SUB-SECT. 6. 

• i. .] — The moneys par- 

able under an agreement for the sale 
of land were assigned to deft. bank. 
Sc the purchaser, who was in possession 
& had defaulted In his payments, 
agreed with the bank to pay over to It 
the proceeds of the orop on the part 
of the land which had been broken but 
had not been summer-fallowed for 
several years. Sc also agreed to summer- 
fallow it without delay. He, however, 
having neglected to summer-fallow it, 
although the bank told him that if he 
did not do so it would; Sc, having 
failed to carry out a promise given by 
him to the weed inspector to plough 
under the weeds, one C.» acting 
under instructions from the bank, 
entered on the land & had ploughed 
under the weeds on a part of it when he 
was ordered off by the purchaser 
U t Id • the bank Sc 0. were liable to the 
purchaser for damages for trespass. 
The bank was not in the position of a 
person who has a right to abate a 
nuisance with or without notice even 
if a nuisance wdsted; nor, to the 
absence of a oontmct giving it a right 


of entry, had it a right to enter on the 
principle that it was entitled to pre- 
serve its security or prevent Its impair- 
ment ; & the evidence did not support 
a finding that the entry was by leave Sc 
lloenoe. — RosrAL Bank of Canada v. 
Bendiksen & Ireland, [1928 J 2 
W. W. R. 27. — CAN. 


PART II. SECT. 6, SUB-SECT. 9. 

if. Mistake as to land entered upon .) — 
Monro v. Finder Lumber Sc Milling 
Co. (1925), 62 N. B. R. 487.-- CAN. 

sk. Entry by private detectives.) — D. 
& another were employed as inquiry 
agents to obtain evidence In connection 
with certain divorce proceedings. Be- 
lieving that they would be able to 
obtain the evidence required they 
entered the premises of M. without his 
consent. On a charge under sect. 4 of 
Inclosed Lands Protection Act, the 
magistrate found that a trespass had 
been committed, but dismissed the 
charge on the ground that defts. had 
a lawful excuse for entering upon the 
laud in question : — Held : the entry 
of deftc. on the laud in question was 


without lawful excuse, as an entry by 
a private detective, or any other poison, 
against the consent of tlie owner or 
occupier of land In order to obtain 
evidence in connection with civil pro- 
ceedings, is an entry " without lawful 
excuse ” within sect. 4 of Inclosed 
Lands Protection Act, 1901. — Morris 
v. Darby (1936), 53 N. S. W. W. N. 
136.— AUS. 

PART III. SECT. 1, SUB-SECT. 1.— 
B. (a). 

433 1. Accidental act — Arising from 
negligence — Ship. J — Wolverine S.S. 
Co. v. Canadian Dredging Co„ 

41 93 °iAN D ‘ L * R ’ 684 1 66 °* L ’ L * 


PART III. SECT. 1, SUB-SECT. 1.— 
B. (b). 

•m. Removal of books of insurance 
agent during illness by second agent .] — 
An Insurance agent removing books & 
effects from the office of another agent 
during his illness is liable for damages 
in trespass.— F oxaix v. Shobroor, 
[1936] 2 D. L. R. 165 ; 60 B. C. R. 430 ; 
affd. [1936] 4 D. L. R. 464.— CAN. 
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it into the street, where they dismantled a 
body that had been fixed thereto by the 
dealers. The dismantling was observed by a 
creditor of the dealers & others: — Held: a 
term must be imported into the agreement 
that X. co. must give such notice of the 
removal to the dealers that they could 
remove their body from the chassis in the 
garage. Accordingly the co. had committed 
a trespass to goods for which substantial 
damages could be awarded. 

Per Scrutton & Maugham, L.JJ. : Ex- 
emplary damages may be awarded for tres- 
pass to goods, due to the manner of the tres- 
pass. — Owen & Smith (trading as Nuagin 
Car Service) v. Reo Motors (Britain), 
Ltd. (1934), 151 L. T. 274, C. A. 

Annotation :—ConB&. Interoven Stove Co. v. Hibbard & 
Painter 8c Shepherd, [1936] 1 All E. K. 263. 

448c. Seizure of documents at time of arrest — No 
search warrant.] — In order to effect the 
arrest of H., defts., police officers, entered 
pltfs.’ premises. While there they seized & 
carried away documents found on the pre- 
mises, being (a) documents which were after- 
wards used on the trial of E., (6) a document 
found on H. & used on his trial, & (c) docu- 
ments which did not constitute evidence on 
these trials. At the conclusion of the trials 
the documents under (a) & (6) were not 
returned ; those under (c ; were returned soon 
after seizure: — Held: (1) although the 
original seizure of the documents was unlaw- 
ful, it was excused as regards documents 
under (a) & (6), it being to the interest of the 
State that material evidence should be 


preserved ; (2) the police had a right to 
search H. on his arrest, & also to seize any 
documents in his possession which would form 
material evidence against him or anybody 
else on a criminal charge. Any property 
so taken might be retained by the police until 
the conclusion of proceedings under any such 
charge. 

The police, having lawfully entered the 
premises to arrest H., did not by reason of the 
subsequent unlawful seizure of the documents 
under (c) becomes trespassers ab initio as to 
the land, but only as to the documents. — 
Elias v. Pasmore, [1934] 2 K. B. 164 ; 103 
L. J. K. B. 223 ; 150 L. T. 438 ; 98 J. P. 
92 ; 50 T. L. R. 196 ; 78 Sol. Jo. 104 ; 32 
L. G. R. 23. 

478. Add. Annotation : — Consd. Re Simms, Ex p. 
Trustee, [1934] Ch. 1. 

489. Add. Annotation : — Consd. Freshwater v. 

Bulmer Rayon Co., [1933] Ch. 162. 

496a. Exemplary damages — Manner of trespass.]— 

Owen & Smith (trading as Nuagin Car 
Service) v. Reo Motors (Britain), Ltd., 
No. 448b, ante . 

508. Add. Annotation : — Refd. Swaffer v. Mulcahy, 
Hooker & Mulcahy, Smith v. Mulcahy, [1934] 

1 K. B. 608. 

551. Add. Citations : — sub nom. Bigg? v . Benger, 

2 Ld. Raym. 1372 ; sub nom. Briggs t;. 
Greinfeild & Benger, 1 Stra. 610. 

555a. Trap order.] — Leitch (William) & Co., 
Ltd. v. Leydon, Barr (A. G.) & Co., Ltd. 
v. Macgeoghegan, No. 448a, ante. 


Part IV. — Trespass to the Person. 


597. Add. Annotation : — Refd. Liddle v. North 
Riding of Yorkshire County Council, [1934] 
2 K. B. 101. 

629. Add. Annotation : — Refd. Dann v. Hamilton, 
[1939] 1 K. B. 509. 


680. Add. Annotation .*• — Refd. Liddle v. North 
Riding of Yorkshire County Council, [1934] 
2 K. B. 101. 

647. Add. Annotation : — Consd. Horsfield v. Brown, 
[1932] 1 K. B. 355. 


PART III. SECT, 5, SUB-SECT. 3.— B. 

q i. .] — In an action for negU- 

gonoe causing damage to goods the 
measure of damages is the depreciation 
in tho value of the goods as tbo result 
of the accident. — Copley v. Finkel- 
btein, [19281 3 D. L. R. 671 ; [1928] 
3 W. W. R. 89.— CAN. 


t i. .] — Where a gasoline engine 

used in a fishing boat was wrongfully 
seized under a conditional sale agree- 
ment damages were awarded for loss as 
a result of being unable to fish during 
the season. — Robertson v. VrviAN, 
[1934] 2 D. L. R. 775 ; 48 B. C. R. 295. 
—CAN. 


PART IIL SECT. 6, SUB-SECT. 8. 

648 iv. ‘ .] — In an action for re- 
plevin of logs eridenoe by deft, of jus 
iertii is not admissible if pltf. is in 
possession of the land in dispute ; un- 
less deft, can prove he entered by 
authority of the owner of the fits tertii. 
— Pentland v. Godin (1932). 4 

M. P. R. 385.— CAN. 


PART IV. SECT. 1, SUB-SECT. 2.— 
B. (o) 1. 

•t. Ejection of passenger freon liftA — 
Goodwin v. Manitoba Hotel Co., 
Ltd. 8c Ferguson, [1939] 2 W. W. R. 
208.— CAN. 


PART IV. SECT. 1, SUB-SECT. 6.— D. 

637 1. How far assault justified .] — 
Held : on the facte disclosed the blow 
struck was justified on the ground of 
self-defence. — Weston v. Lott 8c 
Christo pherson, [1935] 2 W. W. R. 
456.— CAN. 

644 vii. .] — McNeill v. Hell 

(Saak.), [1929] 2 D. L. U. 296.— CAN. 


PART IV. SECT. 1. SUB-SECT. 5.— F. 

sp. Assault by bailiff — Independent 
contractor.) — Deft. co. authorised deft. 
B., who carried on business as a 
licensed bailiff, to Mize a motor oar 
under a conditional sale agreement. 
In the course of the seizure B. broke 
open pltf. ’a garage, & assaulted pltf. 
Damages were awarded pltf. against 
both defts. The oo. appealed : — 
Held : the bailiff was an independent 
contractor & the oo. was not liable. — 
Roman v. Motorcar Loan Co., Ltd.. 
& Burns, [1930] 1 W. W. R. 775 : 3 
D. L. R. 290 ; 42 B. C. R. 457.— 
CAN. 


sr. Death by shooting .] — In an action 
against a police officer tor the death 
of a person who had been killed by 
the rloochettlng of a bullet from a 
revolver which the offloer had fired, 
without aiming at any one when pur- 
suing the deceased in order to arrest 


62 


hijn : — Held : the officer believed on 
reasonable & probable grounds that 
the deceased had been abetting one 
whom he also believed on such grounds 
had broken into a shop, 6c the offloer 
in shooting as he aia was acting 
properly within his rights & doing 
no more than his duty required him 
to do. — Merin v. ROSS, [1933] 1 

W. W. R. 109 ; 60 C. C. C. 18 ; 46 
B. C. R. 471.— CAN. 


PART IV. SECT. 1, SUB-SECT. 6.— Q. 

658 vi. .] — In an action for 

damages for assault in Ejecting pltf. 
a woman from the men’s section of a 
beer parlour : — Held : pltf. was a 
trespasser 8c since she had been 
requested to leave & had been afforded 
a reasonable opportunity of doing so 
peaceably & the degree of force used 
was reasonable, she had no cause of 
action. — Brucn v. Astoria Hotels, 
Ltd., [1939] 1 W. W. R. 641. — CAN. 


PART IV. SECT. 1, SUB-SECT. 6. 


676 i. Disturbances at public meeting.] 
— In an action for damages for assault 
alleged to have been committed by 
deft, when chairman of a meeting of a 
branch of a brotherhood, it was shown 
that because of pltt’s attempt to 



733a. .] — If A., having no 

right to apprehend B., direct a police officer 
to take B., & he do so, B. may maintain an 
action for false imprisonment against A. ; 
but if A. merely make a statement to the 
officer, leaving it to him to act or not as he 
thinks proper, & the officer then take A., 

B. ’s remedy against A. is, if any, by action 
on the case. — Hopkins v . Crowe (1830). 7 

C. & P. 373 ; 173 E. R. 100, N. P. ; subse- 
quent proceedings , 4 Ad. & El. 774. 

Annotations: — Distd. Hudson v. Howard (1837), 1 Jur. 658. 
Held. Klne r. Everahed (1847). 10 Q. B. 143 ; Head v. 
Coker (1853), 18 C. B. 850 ; Dereoourt v. Corbishley (1855), 
1 Jur. N. S. 870. 

757a. .] — S., an agent of defts., thinking pltf. 

guilty of larceny, gave him into custody & 
signed the charge-sheet. S. stated in evi- 
dence : “I did give him in charge ” : — Held : 
this amounted in law to false imprisonment, 
but no case of malicious prosecution was 


VoL XLm. — Trespass. Caaes 788s — 862. 

shown. — C lubb v. Wimpey & Co., Ltd., 
[1936] 1 All E. R. 09 ; revsd., [1930] 3 All 
E. R. 148, C. A. 

769. Add. Annotation: — As to (1) Refd. Lazard 
Bros. & Co. v. Banque Industrielle de Mosoou, 
Lazard Bros. & Co. v. Midland Bank, Ltd. 
(1931), 101 L. J. K. B. 05. 

776. Add. Annotation : — Refd. McArdle v. Egan 
(1933), 150 L. T. 412. 

783. Add. Annotation : — Refd. Clubb v. Wimpey 
& Co., [1936] 1 All E. R. 69. 

829. Add. Annotations : — Refd. McArdle v. Egan 
(1933), 160 L. T. 412 ; Hemiman v. Smith, 
[1938] A. C. 306. 

852. Add. Annotations : — Refd. Chapman v . Elles- 
mere (1932), 48 T. L. R. 309 ; Crozier v. 
Wishart & Co. & Western Printing Services, 
Ltd., [1936] 1 All E. R. 1. 


address the meeting a breach of the 
peace arose & there was reasonable 
ground for apprehension that if he 
persisted it would continue & perhaps 
extend in area & intensity : — Held : 
under the circumstances, it became 
deft. 's duty as chairman to try to 
restore order, & the judge was right in 
concluding that in attempting to do so 
deft, was justified in using force & that 
he had used no more force than was 
necessary for that purpose. — S ikorski 

V. Kobrinski, [1935J 3 W. W. R. 433; 
5 F. L. J. (Can.) 229.— CAN. 

PART IV. SECT. 1. SUB-SECT. 7. 

k i. Provocation to assault. 1 

— On appeal from a judgment for pltf. 
in an action for assault the damages 
were reduced to $10, the assault having 
been merely a technical one, which 
apparently had been courted by pltf. 
with a view to an action for damages. — 
Hodqkinson v. Martin, [19281 3 

W. W. R. 763.— CAN. 

PART IV. SECT. 2. SUB-SECT. 2. 

714 ill. .1 — A direct act of tres- 

pass is essential to an action for false 
imprisonment. — Gunter v. Prince 
William School District, No. 3, 
Trustees (1934), 8 M. P. R. 15.— CAN. 

731 i. Charge made to 

police offloer — No further action by 
defendant.] — Mann v. Rasmussen, 
[1928]3 D. L. R. 319 ; [1928] 2 W. W. R. 
278 ; 23 Alta. L. R. 515.— CAN. 

731 ii. Incorrect repetition 

of statement made by defendant causing 
arrest.] — Sparks v. Joseph (1858), 
7 C. P. 69.— CAN. 

c I. Detention without format 

arrest. ] — A felony having been com- 
mitted, a civic guard requested the 
two pltfs., whom ne suspected of com- 
plicity in the crime, to go to the civic 
guards* barracks, whioh pltfs. volun- 
tarily did. When they reached the 
barracks' they were questioned by 


deft., the chief superintendent of the 
civic guards for the county, & were 
then detained in the barracks while 
the guards were endeavouring to pro- 
cure evidence. They were not charged 
with any crime, nor were they formally 
arrested. They were detained in the 
barracks from an early hour of the 
morning of one day until the evening 
of the following day, when, in conse- 
quence of a letter of complaint from 
their solr., they were formally arrested 
& charged with the crime & brought 
before a peace oomr., who remanded 
them on hail to the next district ct. 
At that ct. the charge was dismissed. 
It was admlited that pltfs. could have 
been brought before a peace oomr. on 
either of the two days during whioh 
they were detained. Eaoh of pltfs. 
then brought a civil bill against deft, 
for damages for false imprisonment : — 
Held : the detention of pltfs. amounted 
in law to imprisonment, as it was a 
total restraint of their liberty imposed 
on them by the action of the Guards. 
It was the duty of deft., as the officer 
responsible for such detention, to have 
brought pltfs. before a peace comr, as 
soon as he reasonably could. Accord- 
ingly. as he did not do so, he was liable 
to pltfs. in damages in respect, of the 
period that elapsed between the time 
when deft, could reasonably have 
brought pltfs. before a peace comr. & 
the time when he in fact did so. — 
Dunne r. Clinton, [1930] I. R. 366. — 
IR. 

o ii. Submitting to be searched.] 

— Pltf. when shopping In deft.’s store 
was wrongly accused by a house 
detective of theft, &, in order to prevent 
the neoessity of actual force being used 
or the creating of a soene, went at the 
deteotlve’s request with her & the 
latter’s assistant To a room where he 
was searched : — Held : deft, was liable 
in damages for false imprisonment. — 
Conn t>. TDavid Spencer, Ltd., [1930] 
1 W. W. R. 26; 1 D. L. R. 805 ; 42 
B. G. R. 128.— CAN. 


PART IV. SECT. 2, SUB-SECT. 3. 

•a. Warrant issued in course of duty 
— B y clerk of court — No liability . ) — 
Nalty v. Howell (1929), S. A. S. R. 
23.— AUS. 

PART IV. SECT. 2. SUB-SECT. 4.— 
A. (a). 

765 I. A rrest on civil process — 
Defective affidavit to hold to bail — 
Failure to allege notice in writing to 
debtor as required by Judicature Act, 
R. S. N. B.. 1927, s. 32.] — Elston v. 
Purdy (1929). 1 M. P. R. 421.— CAN. 

PART IV. SECT, 2, SUB-SECT. 5. 

r (p. 456) i. .) — Pltf. while try- 

ing to get a cash refund from deft. co. 
for a dress was ordered by a peace 
officer employed by deft, to acoompany 
him to the office of the deft.’s super- 
intendent. She did so, but while 
waiting in an outer office to speak to 
the superintendent, & after the officer 
had pointed out to her that the in- 
formation she had given did not corre- 
spond with entries in the city directory, 
she left hurriedly & attempted to 
reach an elevator. The officer pur- 
sued & caught her by the arm, & after 
somo resistance, she accompanied him 
to the superintendent's office, when on 
her refusing to give any explanation 
of tho dress, sho was permitted to 
leave. In an action for damages, it 
was found, on such of tho evidence as 
tho ct. accepted as true, that there 
was no assault & that there was no 
actual detention except for the period 
between the time when the officer seized 
her arm when she was near the elevator 
& the time when she was toM she might 
go : — Held : the officer had reasonable 
ground for his suspicion that pltf. was 
committing an offence, & his conduct 
towards her was reasonable & Justi- 
fiable under the circumstances. — 
Cochrane v. T. Eaton Co., Ltd., 
[1936] 1 W. W. R. 639 ; 2 D. L. R. 
513 ; 65 Can. C. C. 329 ; . 44 Man. L. R. 
17 ; 6 F. L. J. (Can.) 308.— CAN. 
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TROVER AND DETINUE. 


Part I. — Nature and 


58. Add. Annotcdion : — Refd. Banco de Portugal v. 
Waterlow & Sons, Ltd. (1931), 100 L. J. £. B. 
465. 


68 . 


Subject-Matter. 

Add, Annotation : — Refd. Ellis v. Noakes, 
[1932] 2 Ch. 98, n. 


Part II. — Liability for Conversion and Detinue. 


99. Add . Annotations : — Apprvd. Oakley v. Lyster, 
[1931] 1 K. B. 148. Refd. Ashby v. Tolhurst, 
1 1937] 2 K. B. 242 ; Caxton Publishing Co. v. 
Sutherland Publishing Co., [1939} A. C. 178 ; 
The Nordborg, [1939] P. 121. 

100. Add, Annotation : — Apprvd. Oakley v. Lyster, 
[1931] 1 K. B. 148. 

102. Add. Annotations : — Consd. Fenton Textile 
Asspcn. v. Thomas (1929), 46 T. L. R. 264. 
‘ Refd. Leitch (William) & Co. v. Ley don, 
Barr (A. G.) & Co. v. Macgeoghegan (1930), 
, 47 T. L. R. 81, H. L. ; United Fruit Co. u. 
Frederick Leyland & Co. (1930), 47 T. L. R. 
33 ; Savory & Co. v . Lloyds Bank, Ltd., 
[1932] 2 K. B. 122; The Arpad (1934), 60 
T. L. R. 606. 

105a. ] — There may be a conversion of 

goods even though deft, has never been in 
physical possession of them, if his act amounts 
to an absolute denial & repudiation of pltf.’s 
right. — O akley v. Lyster, [1931] 1 K. B. 
148 ; 100 L. J. K. B. 177 ; 144 L. T. 363, 
C. A. 

Annotation' : — Reid. Caxton Publishing Co. v. Sutherland 
Publishing Co., 1193UJ A. O. 178, H. L. 

106. Add. Annotation : — As to (3) Refd. Suther- 
land Publishing Co. v. Caxton Publishing Co., 
[1936] 1 All E. R. 177. 

113. Add. Annotation : — Refd. De Tchihatchef v. 

Salemi Coupling, Ltd., [1932] 1 Ch. 830. 

116. Add. Annotation : — Refd. Solloway v. 

McLaughlin, [1938] A. C. 247. 

126. Add. Annotation : — Refd. Golden Horseshoes 
(New), Ltd. v. Thurgood (1934), 160 L. T. 
427. 

189. Add. Annotation ; — Refd. Spyer v. Phillipeon, 
[1931] 2 Ch. 183. 


142. Add. Annotation : — Refd. Leitch (William) 
& Co. v. Leydon, Barr (A. G.) & Oo. v . 
Macgeoghegan (1930), 47 T. L. R. 81. 

147a. Illegal seizure of documents at time of arrest 
— Documents retained after trial.] — In order 
to effect the arrest of H., defts., police officers, 
entered pltfs.’ premises. While there they 
seized & carried away documents found on 
, the premises, being (a) documents which 
were afterwards used on the trial of E., 
(b) a document found on H. & used on his 
trial, & (o) documents which did not con- 
stitute evidence on - these trials. At the 
conclusion of the trials the documents under 
(a) & (6) were not returned ; those under 
(r) were returned soon after seizure : — Held : 
although the original seizure of the documents 
was unlawful, it was excused as regards 
documents under (a) & (6), it being to the 
interest of the State that material evidence 
should be preserved ; (2) the police had a 
right to search H. on his arrest. & also to 
seize any documents in his possession which 
would form material evidence against him or 
anybody else on a criminal charge. Any 
property so taken might be retained by the 
police until the conclusion of proceedings 
under any such charge. The police, having 
lawfully entered the premises to arrest H., 
did not by reason of the subsequent unlawful 
seizure of the documents under (c) become 
trespassers db initio as to the land, but only 
as to the documents. — Elias v. Pasmore, 
[1934] 2 K. B. 104 ; 103 L. J. K. B. 223 ; 150 
L. T. 438 ; 98 J. P. 92 ; 50 T. L. R. 196 ; 78 
Sol. Jo. 104 ; 32 L. G. R. 23. 

166. Add. Annotations : — Consd. London Jewellers, 
Ltd. v. Attenborough, London J ewellers, Ltd. 


PART II. SECT. 1. SUB-SECT. 1. 


93 1. Men deprivation of posses- 

sion not euMcient .] — In order to support 
an action for conversion there must be 
an element of wrong ; the mere fact of 
possession of the goods by the deft. Is 
not sufficient. — Ball v. Sawyer- 
Massky Oo.* Ltd. (Sask.), 11929] 4 
D. L. R. 323 ; 2 W. W. R. 682. — CAN. 


103 iii. .J — Pitt, oo., importer 

of the K. motor oar, gave P. the right 
to sell its oars. P. found a purchaser 
for a K. car, who wished to trade in 
his old S. car as part payment. P. 
obtained a oar from the pltf. oo. & 
was debited with the price less his 
commission £346 5«. 0 d. He paid 
pltf. oo. £46 5a. 0 d. Sc the S. oar valued 
at £300 was accepted by pltf. oo. P. 
who had retained possession of the 8. 
oar, sold it on behalf of pltf. oo. to O. 
on hire purchase. C. made default 
under his hire purchase agreement, & 
P., without authority from pltf. oo., 


seized the oar, & sold it to deft. oo. who 
in turn sold It to W. Deft. co. never 
had actual possession of the ear. 
Before the sale to W. was oempieted 
pltf. co. demanded the ear, but the 
deft. oo. refused to deliver it up Sc 
completed Its purchase from P. Sc 
its sale to W. P. delivered the car to 
W. Pltf. co. then sued for conversion 
of the car Sc the jury found a verdict 
in its favour : — Held : there was 
sufficient evidence of ownership in 
pltf. oo. Sc of possession of the oar by 
deft. oo. to justify the finding of the 
jury : but even if deft. oo. had not been 
in physical possession of the oar, its 
denial of pltf. oo.’s right amounted to 
a conversion in the circumstances. — 
Motor Dealers Credit Corpn., Ltd. 
v. Overland (Sydney), Ltd. (1931), 
31 S. R. N. S. W. 516 ; 48 N. S. W. 
W. N. 205.— AUS. 

f i. .] — Semble ; there is no 

authority for the proposition that there 
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can be no conversion by a deft, unless 
there'has been some physical interference 
with the goods or with access to the 
goods by deft, or someone for whose 
act he is responsible ; or srnne change 
of the character in which a person In 
actual possession of the goods holds 
that possession, deft, or someone for 
whose act he is responsible, being 
responsible for the change — Aus- 
tralian Provincial Assurance Oo., 
Ltd. v. Coroneo (1938), S. R. N. S. W. 
700 ; 55 N. S. W. W. N. 246.— AUS. 

PART IL SECT. 1. SUB-SECT. 2.— 
A. (b). 

181 !. Intermeddling with goods dis- 
trained. ] — Mort v. Babnes, (1928] 
V. L. R. 56,— AUS. 

PART IL SECT. 1. SUB-SECT. 2.— B. 

ml Unjustifiable detention by police 
officer. }— Barrett v. Gallagher 
(1928), 28 S. R. N. 8. W. 549; 4 5 
N. a W. W.N. 154.— AUS. 
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v. Robertsons (London), Ltd., [1984] 2 K. B. 
206 ; Staffs Motor Guarantee, Ltd. v. British 
Wafeon Oo. t [1934] 2 K. B. 305. Refd. Buller 
& Oo. v. Brooks (T. J.), Ltd. (1930), 142 L. T. 
576. 

185a. Delivery to bailee.] — In the end of 

1924 the Metropolitan Police found at the 
house of pltf. & took into their possession 
a quantity of goods including certain cloth. 
Pltf. was brought before the police ct. on 
charges of receiving, & some of the evidence 
there given tended to show, but did not 
prove, the identity of the cloth which had 
been stolen from a firm of carriers. Pltf. 
was committed for trial at the London sessions 
on indictments charging him with having 
received certain of the goods other than the 
cloth knowing them to have been stolen, 
& on an indictment charging him with a 
similar offence in respect of the cloth, & in 
Feb. 1925, he was convicted on the first- 
mentioned indictments & sentenced to five 
years’ penal servitude. He was never tried 
on the indictment relating to the cloth, but 
it was allowed to remain upon the record. 
On Apr. 2, 1925, pltf. not having as yet made 
any credible claim to the cloth, the Receiver 
for the Metropolitan Police District handed 
handed it over to the firm of carriers, who 
claimed it, taking from them a written 
indemnity. On Jan. 10, 1931, pltf., having 
less than six months before made an un- 
successful demand for the cloth as his 
property, brought an action against the 
Receiver & the firm of carriers claiming 
damages for detinue & conversion of the 
cloth. The first-named deft, relied, among 
other defences, upon the Public Authorities 
Protection Act, 1893 (c. 01). The jury, 
having heard the evidence, found that it 
did not establish the identity of the cloth 
with that stolen from the carriers, & they 
returned a verdict for pltf. against both 
defts. : — Held : the first deft, in handing 


over the cloth to the seoond defts. in Apr. 
1925, had acted in “ intended execution ” 
of a “ public duty " within Public Authorities 
Protection Act, 1893 (o. 61), s. 1, & as the 
action in respect of the act of conversion so 
effected had not been commenced within 
six months after that act, it was not main- 
tainable in respect thereof. Pltf. could not 
elect to rely only on his claim in detinue, 
so as to make the time run from his demand & 
to bring the date of the action within six 
months after the cause of action. Therefore, 
judgment should be entered for the first 
deft, against pltf., & for pltf. against the 
second defts. — Betts v. Metropolitan 
Police District Receiver & Carter 
Paterson & Co., Ltd., [1932] 2 K. B. 596 ; 
101 L. J. K. B. 588 ; 147 L. T. 336 j 96 
J. P. 327 ; 48 T. L. R. 517 ; 70 Sol. Jo. 474 ; 
30 L. G. R. 349. 


188. Add, Annotation : — Refd. Simpson v . 

Maurice’s Exors. (1929), 14 Tax Oas. 580. 


200a. Bill indorsed to agent for account of 
plaintiff — Deposit by agent to seoure advances.] 

— Treuttel v . Barandon (1817), 8 Taunt. 
100 ; 1 Moore, C. P. 543 ; 129 E. R. 320. 


Annotations : — Apld. Evans t>. Kymor (1830), 1 B. & Ad. 
628. Reid. Wookey v , Pole (1820), 4 B. & Aid. 1: 
Sigourney v. Lloyd (1828), 8 B. & 0. 622 ; Bank of Bengal 
v. Maoleod (1849), 6 Moo. Ind. App. 1. 


202. Add, Annotation : — Consd. Banco de Portu- 
gal v. Waterlow <fc Sons, Ltd. (1931), 100 
L. J. K, B. 465. 


206. Add. Annotation : — Refd. Savory & Oo. v. 

Lloyds Bank, Ltd. (1932), 48 T. L. R. 344. 
233. Add. A nnotation : — Refd. K carry v. Pattin- 
son, [1939] 1 K. B. 471. 

245. Add. Annotation : — Refd. Be Mason, [1929] 
1 Ch. 1. 


314. Add. Annotation: — As to (1) Refd. London 
Jewellers, Ltd. v. Attenborough, London 
Jewellers, Ltd. v. Robertsons (London), Ltd., 
[1934] 2 K. B. 200. 


Part III. — Enforcement of Liability. 

359. Add. Annotation : — Consd. Rekstin v. Severo | Olschestro Komseverputj & Bank for Russian 

Sibirsko Gosudarstvenmoe Akcionemoe | Trade, Ltd., [1933] 1 K. B. 47. 


’ART II. SECT. 1, SUB-SECT. 2.— F. 

sd. Using plant.] — M. left, on prem- 
s©8 which he quitted, certain 
artlolee, consisting: of fittings & plant, 
used by him in the manufacture of 
a disinfectant. C. having entered Into 
a contract, in writing, with the owner, 
x> lease the premises, went Into occupa- 
tion thereof. Endorsed upon the con- 
tact was a provision that the above- 
mentioned articles were M/s property 
& were not leased with the premises. 
8c that they were “ to remain where at 
■resent situated upon the lessee vacat- 
ing the premises/* O. manufactured 
disinfectant on the premises 8c. in 
Ae course thereof, used those articles : 
— Held; O. had been guilty of con- 
version. — Craig v . Marsh (1086). 86 
3. R. N. S. W. 828 ; 52 N. S. W. W. N. 
28.-— ABB. 


PART IL SECT. 1, SUB-SECT. 2. — J. 

•d. Confusion of goods. } — Where deft 
wrongfully intermingled a certain 
quanfityof 'betoogte to pltf. 


with his own, & the fact of what pro- 
portion of the same was the property 
of pltf. was not sought to be proved by 
deft . : — Held : deft, being a wrongdoer, 
the burden of proving that proportion 
lay upon deft. & he having made no 
effort to discharge that burden, the 
presumption was that the entire leaves 
belonged to pltf, 8c the same must be 
taken as the measure of pltf/s loss. — 
Sit aram Syam Narain r. Iswari 
Charan Saranoi (1934), 1. L. R. 13 
Pat. 762.— IND. 


PART II. SECT. 2. SUB-SECT. 3.— 
A. (a). 

g !. .) — In an action tor con- 
version : — Held: deft. ’e use of the 
property After the action was begun, k 
more especially its denial, in the action, 
of pltL^s ownership k right to posses- 
sion, must be regarded as evidence of 
conversion before action. — Canadian 
Orghbstraphonx, Ltd. v. British 
Canadian Trust Co., [1023] 2W.W.R, 
SIS ; 4 D. L. R. 86 ; 26 Alta. L. R. 
805.-— CAN. 


PART II. SECT. 2, SUB-SECT. 3.— 

A. (d). 

s. Goods in custodiA legis .] — No con- 
version by refusal to deliver up on 
demand if chattel is in custodid legis . — 
Flood v . Moore, ri933 j 4 D. L. R. 
392 ; 6 M. P. R. 492.— CAN. 

PART II. SECT. 3. 

842 vi. . }— Qu. : whether an 

equitable mtgee. of chattels who has 
never had possession of the mtged. 
chattels has any such title as is required 
to support an action for conversion. — 
White v. Elder, Smith k Co., Ltd., 
[1034] S. A. S. R. 80.— AUS. 


PART III. 6ECT. 2. SUB-SECT. 1.— B. 

371 ii. .) — In an action for 

damages for the conversion of goods it 
is incumbent on pltf. to prove beyond 
a doubt title in himself k the right of 
possession. — MoOdtoheon Light- 


foot, [1030] 8. 0. R. 108 { 1 D. L* R. 

~ ' D. L. R. 071 : 1 

160 s 


995 : aj 
W. W. 
rcvsg., [1928] 


•94 i/86 Man. L, R. 

2 W. W. R. 240.— CAN. 
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403. Add. Annotation : — Retd. Alexander v. Ray- 
son, [1930] 1 K. B. 169. 

456. Add. Annotation : — Retd. Bushell v. Tim son, 
[1934] 2 K. B. 79. 

484. Add. Annotations : — Consd. Ash v. Dickie, 
[1930] 2 All E. R. 71. Refd. Caxton Pub- 
lishing Co. v . Sutherland Publishing Co., 
[1939] A. C. 178, H. L. 

488. Add. Annotation : — Refd. Smart Bros. v. Holt, 
[1929] 2 K. B. 803. 

494. Add. Annotation : — Refd. Slingsby v. District 
Bank, Ltd. (1931), 48 T. L. R. 114. 

508. After this case add : — 

Contract for whole crop — Sale of part of crop 
to third party.] — See Injunction, No. 853a, 
ante. 

562. Add. Annotation : — Refd. British Russian 
Gazette & Trade Outlook, Ltd. v. Associated 
Newspapers, Ltd.. Talbot v. Associated 
Newspapers, Ltd., [1933] 2 K. B. 010. 

578a. Cost of replacement — Where no 

market.] — Reap. co. did work for applt. in 
erecting & testing a pair of experimental 
davits. The davits & testing apparatus 
• were then dismantled & kept by reap. co. 
for several years. A dispute arose over the 
, non-payment of part of applt. ’s account for 
work done, & a writ was issued. Applt. 
counterclaimed for damages for detinue or 
conversion of his davits & testing apparatus, 
which it transpired that reap. co. had sold 
as scrap. The judge awarded applt. the scrap 
value of these articles as damages. On 
appeal : — Held : applt. was entitled to the 
value of the articles converted, which was 
ordinarily the price of similar articles in the 
market. As there was no market in the 
articles concerned, the measure of damages 
was the cost of replacement. — Hall ( J. & E.), 


Ltd. v. Barclay, [1937] 3 All E. R. 020, 
C. A. 

579. Add. Annotation : — Refd. Banco de Portugal 
v. Waterlow A; Sons, Ltd. (1931), 47 T. L. R. 
369. 

582. Add. Annotation: — Consd. Ash v. Dickie » 
[1930] 2 All E. R. 71. 

583. Add. Annotations : — Consd. Be Simms, Ex p. 
Trustee, [1934] Ch. 1 ; The Arpad (1934), 50 
T. L. R. 505. 

584. Add. Annotation : — Consd. Ash v. Dickie, 
[1936] 2 All E. R. 71. 

586. Add. Annotation : — Consd. Solloway v • 

McLaughlin, [1938] A. C. 247. 

587. Add. Annotation : — Refd. Caxton Publishing 
Co. v. Sutherland Publishing Co., [1939] 

A. C. 178. 

590. Add. Annotation : — Refd. Re Simms, Ex p. 
Trustee v. William Simms, Ltd. & Gillett, 
[1934] Ch. 1. 

594. Add. Annotation : — Refd. Mercantile Bank of 
* India, Ltd. v . Central Bank of India, Ltd., 

, [1938] A. C. 287. 

595. Add. Annotation : — Refd. Banco de Portugal 
v . Waterlow & Sons, Ltd. (1931), 100 L. J. 
K. B. 405. 

601. Add. Annotation : — Refd. Re Simms, Ex p. 
Trustee v. William Simms, Ltd. Gillett, 
[1934] Ch. 1. 

615. Add. Annotation : — Refd. Buckland v. R. 

(1933), 102 L. J. K. B. 404. 

623. Add. Annotation : — Refd. Buckland v. R. 

(1933), 102 L. J. K. B. 404. 

624a. Title deeds.] — After k pltf. had recovered 
damages on a writ of inquiry in trover, for 
the conversion of his title deeds, the ct. per- 
mitted satisfaction of the damages to be 
entered on the roll, upon the terms of the 


PART III. SECT. 2, SUB-SECT. 4.— A. 
<»)♦ 

h i. Election of remedy.] — Where 

a bailee or atrent wrongfully Bells pro- 
perty the owner may claim in tort for 
conversion or waive the tort Sc claim 
the prooeede, but cannot do both. — 
Trusts & Guarantee Co. v. Brenner. 
[1932] O. R. 24ft: 2 D. L. R. 888; 
on appeal, [19331 S. O. R. 650.--CAN. 

h ii. .] — G. supplied X. with 

oortain goods under a hire-purchase 
agreement provided ( inter alia) that 
X. should not part with the possession 
thereof without G.’s consent. The 
agreement also provided that G. might 
retake possession of the goods on 
default of payment by X. of weekly 
instalments on aocount of the hire, or 
for breach of other provisions thereof. 
X. without G.’s knowledge, gave a 
bill of sale over the goods to H. At 
a time when X. was In default in pay- 
ments under the hire-purchase agree- 
ment, H., acting under his bill of sale 
& without objection on the part of X., 
caused the goods to be removed from 
X.'s premises Sc placed in store In X.’s 
name. The £oods were subsequently 
sold at X*s direction. G. then sued H. for 
conversion: — Held: H. had oonverted 
the goods. — Glass t>. Hollander 
(1935), 35 S. R. N. S. W. 304; 52 
N. S. W. W. N. 76.— AUS. 


PART III. SECT. 3, SUB-SECT. 1.— 

B. (e). 

632 v. .1 — Where goods are left 

upon premises on termination of the 
lease to secure payment of rent in 
arreor, Sc sold by the landlord’s agent, 
the agent cannot set up lien as a 


defence to an action of conversion for 
Belling the goods if no claim of lien 
has previously been made. — Kinsella 
v. Gillis, [1934] 2 D. L. R. 555 ; 7 
M. P. R. 31.— CAN. 

PART III. SECT. 3, SUB-SECT. 1,— 
B. (k). 

h i. .1 — Baxter v. Adams, 

[19301 1 D. L. R. 278.— CAN. 

PART III. SECT. 8, SUB-SECT. 1.— 

C. (b) i. 

674 iv. .1 — (1) In esti- 

mating the damages for the conversion 
of pltL's goods, the value of the goods 
at the place whore the principal 
market for them exists is tne right 
basis of calculation ; but there must 
be deducted from the prioe at which 
they could there have been sold the 
cost of conveying them thereto. 

(2) In an action to recover damages 
from defts. for obstructing pltf.’s right 
of ingress Sc egress to a forest, & n is 
right of obtaining Sc removing timber 
therefrom : — Held: on the evidence, 
the obstruction was not caused by the 
persons who were agents of defts. for 
the purpose of working in the forest, 
or of doing any class of acts analogous 
to those complained of, Sc that defts. 
were not shown to hare knowingly 
adopted or ratified those acts. So the 
acts were not shown to have been 
co mmit ted for their benefit. 

(3) A principal is answerable for the 
act of his agent in the oourse of his 
master’s business Sc for his master’s 
benefit. Sc tor every such wrong of the 
servant or agent as is committed in 
the course of the service, Sc tor the 

P * 


master’s benefit. Though the master 
may not have authorised the act, if 
he has put the agent in his place to 
do a particular class of acts, ne must 
be answerable for the manner in which 
that agent has conducted himself in 
doing the business which it was the 
act of his master to place him in. — 
Burmah Trading Corpn. v. Mirza 
Mahomed Ally Sherazee Sc Burmah 
C o., Ltd. (1878), L. R. 5 Ind. App. 
ISO.— IND. 

574 v. : .]— Where pltf. has 

the immediate tight to the possession 
of goods, the proper measure of 
damages in an action against the sheriff 
for wrongfully taking them is the value 
of the goods at the time of the con- 
version, though they were taken under 
an execution against a person who bad 
performed labour upon them, & for 
which pltf. would be bound to account 
to snch person. — R ankin c. Mitchell 
(1869), 12 N. B. R. (1 Han.) 4%5. — CAN. 


PART III. SECT. 3, SUB-SECT. 1.— 
C. (h) vii. 

so. Shares .) — In an action by an 
owner of co. shares against his trustee 
for damages for thoir wrongful deten- 
tion : — Held : the measure of damages, 
the shares being of fluctuating value, 
should be based on the average of the 
market prices for such shares during 
the months following the refusal to 
deliver them up ; a period when, it 
appeared, the shares might have been 
sold in reasonable quantities at such 
prices. — Devenish v. Connacher 
(No. 2), OONNACHXR «. DKVENISH, 
119321 3W.W.R, 645.— CAN. 
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deft, delivering up the deeds & paying all 
the costs, as between attorney & client, 
incurred by pltf. in the cause, & submitting 
to other terms, placing pltf. in as good a 
situation as he was in before cause of action. 

— Coombe V. Sansom (1822), 1 Dow. & Ry. 
(K. B.) 201. 

628a. Shares — Sale by broker.] — A client instructed 
his stockbrokers to buy for him a number 
of shares of a certain co. on margin at the 
then market price, & at the same time he 
deposited with the brokers shares of the same 
co. as margin. He received a contract note 
purporting to show that the transaction had 
been carried out in accordance with the rules 
of the appropriate stock exchange. The 
shares having declined in value, the client 
received requests for further margin, & he 
thereupon deposited with the brokers more 
of the same class of shares & also paid a Bum 
in cash. He had received monthly state- 
ments showing the shares as being carried 
for him. The stockbrokers, however, while 
purporting to buy, & in fact making valid 
contracts of purchase for their clients, con- 
temporaneously sold shares of the same co. & 
used their client’s shares to complete those 
sales. They also sold at once the shares 
which the client had deposited as margin. 
When, at a later date, the client closed his 
account, the stockbrokers went into the 
market & brought the necessary number of 
shares at the then market price, which was 
substantially lower than that ruling a! the 
date when the client gave his original order 
to buy & deposited shares as margin, <fc 
delivered them to the client : — Held : the 
transactions were part of a fraudulent system 
of business, & were themselves fraudulent in 
their inception, continuance & completion. 

A broker, although not under an obligation to 
retain for his client the specific shares which 
might be delivered to him under the contract 
made for his client, had, however, to get into 
his possession & retain an equivalent number 
of shares. With regard to the shares 
originally ordered by the client the brokers 
were employed as agents but, having engaged 
in a scheme to defraud their principal they 
were not, as they would otherwise have been 
had they honestly fulfilled their mandate, 
entitled to an indemnity against the price 
which they had paid to the sellers for those 
shares. The principal, therefore, on dis- 
covery of the fraud, was entitled to recover 
back the money paid on the footing of an 
honest transaction, giving credit for the 
value of the shares at the time he received 
them. As to the deposited shares, the 
brokers never had any right to deal with 
them, & on the facts of this case, involving 
fraudulent misus e, their disposal of them 
amounted to conversion, & the client, who at 
the time he received &> retained the shares or 
their equivalent from the brokers did not 
know of the conversion, was entitled to 
damages measured by the value of the shares 
at the date of the conversion less the value 
of the shares received at the time he received 
them. — Solloway v. McLaughlin, [1938] 

A. C. 247 ; [1937] 4 All E. R. 328; 107 
L. J. P. C. 1 ; 64 T. L. R. 69, P. C. 

652. Add* Annotations ; — Retd. Re City Equitable 
Fire Insurance Co. (2), [1980] 2 Oh. 293; 

P n 


Re Fenton, Ex p . Fenton Textile Assocn. 
(1930), 99 L. J. Oh. 368. 

653a. What must be proved.] — Muxs v . Graham 
(1804), 1 Bos. & P. N. R. 140 ; 127 E. R. 
413. 

A ".notations .—Refd. Gledstane v. Hewitt (1881), \ Tyr. 

446 ; Whitehead v. Harrison (1844), 6 Q. B. 423. 

863b. Proof of taking — What amounts to.l—Trover 
for bricks. Evidence that men fetched them 
away, saying they were ordered by deft., 
& evidence that the cart they took them in 
bad on it the same name as deft.'s, is not 
evidence to go to the jury that deft, took 
them away. — Everest v. Wood (1824), 1 
C. & P. 75 ; 171 E. R. 1108, N. P. 

664. Add. Annotations : — Consd. Ellis v. Stenning 
& Son, Ltd. (1932), 76 Sol. Jo. 232. Refd. 
Freshwater v. Bulmer Rayon Co., [1933] Ch. 
162 ; South Bedfordshire Electrical Finance, 
Ltd. v. Bryant, [1938] 3 All E. R. 680. 

664a. .] — In 1926, a certain piece of 

land, known as B. Lodge, was sold to J. & M. 
In the conveyance a quantity of timber trees, 
saplings, etc., was excepted out of the sale 
by the vendors, who reserved to themselves 
the right to cut & remove them before 
Oct. 11, 1927. In 1926, pltf. purchased the 
timber trees, etc., & proceeded to cut & 
remove them. A large amount of the cut 
timber was, however, left on the land after 
Oct. 11, 1927, & in these circumstances J. 
& M. stated that pltf. had lost his title thereto 
& forfeited bis right to remove it, <& they 
claimed it as their property. As the result 
of an action in 1930 against J. & M. it was 
held that the property in the timber remained 
in pltf. after Oct. 11, 1927, & a certain sum 
by way of damages for conversion against J. 
& M. was at the instance of the judge agreed 
between all parties to the proceedings & 
awarded pltf. In the meanwhile J. & M. 
purported to sell the cut timber to the 
present defts. Pltf., who had taken no steps 
to enforce the order which he had obtained 
against J. & M., gave notice on June 10, 1930, 
to defts. that the sale by J. & M. to them was 
ineffective, as J. & M. had no title to the 
timber, & requesting the return of the timber 
to him. Defts. having refused Ac repudiated 
liability, pltf. commenced an action, Ac by his 
statement of claim asked for a sum by way 
of damages for conversion ; the conversion 
relied on being the refusal by deft. co. to 
return the timber in compliance with the 
notice of June 10, 1930 : — Held : whether 
a judgment in trover was in the alternative 
form or was merely one for the value of the 
goods or for damages for their conversion, 
it did not by itself Ac apart from special cir- 
cumstances divest the owner of the property 
of his title thereto unless Ac until the judgment 
was fully satisfied. — Ellis v. Stenning 
(John) & Son, [1932] 2 Ch. 81 ; 101 L. J. 
Ch. 401 ; 147 L. T. 449 ; 76 Sol. Jo. 232. 

667, Add. Annotations : — Refd. Ellis v. Stenning 
Ac Son, Ltd., [1932] 2 Ch. 81 ; Re Simms, 
Ex p. Trustee, [1934] Ch. 1. 

668. Add* Annotations : — Consd. Ellis v. Stenning 
Ac Son, Ltd. (1932), 70 Sol. Jo. 232. Apld. 
Ash v. Hutchinson Ac Co. (Publishers), Ltd., 
[1930] Ch. 489. Refd, Freshwater v. Bulmer 
Rayon Co., [1933] Ch. 102 ; South Bedford- 
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shire Electrical Finance v. Bryant, [1988] 8 
All E. R. 580. 

669. Add . Annotation Retd. (Smith E* E. & Brian) 
(1928), Ltd. v. Wheatsheaf Mills, Ltd., [1939] 
2 K. B. 802 ; United Australia, Ltd. v. Barclays 
Bank, Ltd., [1939] 2 K. B. 63. 

704. Add. Annotation : — Refd. Sutherland Publish- 
ing Co. v. Caxton Publishing Go., [1936] 1 
Ah E. R. 177. 

706. Add. Annotation : — Refd. United Australia, 
Ltd. v. Barclays Bank, Ltd., U939] 2 K. B. 
63. 

708. Add. Annotations : — Consd. Ellis v . S tanning 
& Son, Ltd. (1932), 76 Sol. Jo. 232. Refd. 


Digest Supplement. 

Freshwater v. Buhner Rayon Co., 1 1933] Ch. 
162 ; United Australia, Ltd. v. Barclays 
Bank, Ltd., [1939] 2 K. B. 63. 

709. Add. Annotation t — Refd. United Australia, 
Ltd. v. Barclays Bank, Ltd,, [1939] 2 K. B. 
63. 

711. Add. Annotations : — Consd. Re S imms , Ex p. 
Trustee, [1934] Ch. 1. Refd. Caxton Pub- 
lishing Co. v. Sutherland Publishing Co., 
[1939] A. C. 178 ; United Australia, Ltd. v. 
Barclays Bank, Ltd., [1939] 2 K. B. 63. 

712. Add. Annotation : — Refd. United Australia, 
Ltd. v. Barclays Bank, Ltd., [1939] 2 K. B. 
63. 


PART IIL SECT. 3, SUB-SECT. 4. 

688 t. Jurisdiction of court to order 
specific delivery — County court. ] — The 


Jurisdiction conferred on the King's 
Benoh by £. B. r. 695 with respect 
to enforcing the delivery up of specific 
goods demanded in an action of detinue 


is not given to the county ct. — 
MoInttb* v. Brodhc, 11933] 1 

W. W. R. 577 ; 3 D. L. R. 397.— 
GAM. 
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TRUSTS AND TRUSTEES. 
Part I. — Trusts. 


. Add. Annotation : — Retd. Cotton v. Heyi, 
[1030] 1 Oh. 610. 

3. Add. Annotation : — Generally, Refd. Re Blake, 
Re Minahan’s Petition of Right (1931), 100 
L. J. Oh. 261. 

4. Add. Annotation : — Folld. Hills & Grant, 
Ltd. v. Hodson, [1934] Oh. 63. 

4. After “ estate ” in line 9 add ; — 

“ & an injunction, which had been granted by 
the ct. below, was, on that ground, upheld on 
appeal, the ct. being of opinion that the 
transaction amounted to the same thing as 
if A. had declared himself, instead of B., 
trustee of the debt for pltf. 

1. Add. Annotation : — Refd. Tsang Chuen v. Li 
Po Kwai, [1932] A. O. 716. 

2. Add. Annotation : — Refd. Tsang Chuen v. Li 
Po Kwai, [1932] A. C. 716. 

9. Add. Annotation : — Refd. Blackwell v. Black- 
well, [1929] A. 0. 318. 

4. Add. Annotation : — Consd. Re Franklin & 
Swathling's Arbitration, [1929] 1 Oh. 238 

06. Add. Annotation : — Refd. Re Caus T. iu de- 
boom v. Camille, [1934] Ch. 102. 

07. Add. Annotation : — Refd. Timpson’s Exec- 
utors v. Yerbury, [1930] 1 All E. R. 180. 

32. Add. Annotation : — Refd. Delgoffe v . Fader» 
[1939] 3 All E. R. 082. 

65. Add. Annotations : — Folld. Re Foster, Hud- 
son v. Foster, [1938] 3 All E. R. 357 ; Re 
Sinclair’s Life Policy, [1938] 3 All E. R. 124. 
Refd. Perrin v. Dickson (1929), 45 T. L. R. 
021 ; I. R. Comrs. v. Clarkson -Webb, [1933] 
1 K. B. 607 ; Re Clay’s Policy of Assurance, 
Clay v. Eamshaw, [1937] 2 Ail E. R. 548. 


232. Add. Annotation : — Refd. Stevens v. Tirard, 
[1939] 2 K. B. 410. 

294. Add. Annotation : — Refd. Re Williams, Wil- 
liams v. Ail Souls, Hastings, Parochial Church 
Council, [1933] Oh. 244. 

805. Add. Annotations .* — Generally, Refd. Re 
Hood, Public Trustee v. Hood (1930), 143 
L. T. 091 ; Re Schoales, Schoales v. Schoales, 
[1930] 2 Ch. 76 ; Keren Kayemeth Le 
Jisroel, Ltd. v. I. R. Comrs. (1931), 47 
T. L. R. 401. 

340a. Particular desire.] — Re Green, Shears 

v. Lloyds Bank, Ltd., 1 1936] W. N. 161 ) 
180 L. T. Jo. 114; 80 L. .To. 170. 

353a. .] — Testator’s will provided that 

his estate should be equally divided between 
one C. & the testator’s mother. There 
followed a provision in the following terms : 
“ I request that my mother will on her death 
leave the property ... to my four sisters.” 
Another clause provided as follows : “I 
request that C. will on her death leave her 
property to my four sisters. Should C. 
die before me, the whole of my property shall 
be given to my mother.” Testator’s mother 
having predeceased the testator, & the latter 
having died without issue, two questions 
arose : (1) whether the first moiety of 

testator’s residuary estate was undisposed 
of by will or waB to go to the surviving sisters 
of testator, & (ii) whether the other moiety 
belonged to C. absolutely or was to be held 
upon trust for C. for life, with remainder to 
testator’s surviving sisters : — Held : as the 
words contained in the will did not impose 
an imperative obligation, there was no trust, 
& the gifts were absolute gifts, with the result 


ART L SECT. 3, SUB-SECT. 1.— 
A. (a), 

37 xv. .1 — Parties taking a deed 

x»m a person standing in a fiduciary 
elation acquire no title if the circum- 
anoea should have put them upon 
nquiry. Neither the Registry of 
>eeds Act nor Statute of Frauds, 
squiring certain trusts to be in writing, 
pply to such a case.— Miller & Co. 
. Halifax Power Co. <1915), 48 
\ S. R. 370. — CAN. 


PART L SECT. 8, SUB-SECT. 1.— 
A. (o). 

61 Iv. .1— CLARKE v. Bby (1867), 

3 Gr. 371.--CAN. 

61 v. .1 — Smith v. Benor (1913), 

4 O. W. R. 681 : 4 O. W. N. 985 ; 
0D.LE. 824.-— CAN. 

61 vL .1 — Where it has been 

igreed between a husband & wife that 
ertain land which they are purchasing 
hould be purchased Inner name & that' 
n becoming the purchaser & the 
eglsteced owner she should do so as 
mstee for him with respect to his 
nterest, & where after her death he 
nes for a declaration that he is entitled 
o an interest in the land, sect. 7 of 
tat. Frauds does not apply, since if 
he wife were living It would be fraud 
»n her pert to Mbs to evade the trust 


by invoking the statute, & her devisees, 
aa they are only volunteers, are in no 
better position than she would be 
herself, if living. If, however, the 
trust is alleged to have been created 
only after the wife bad become the 
purchaser of the property in her own 
right the statute Intervenes. The 
trust must then be established by 
written evidence, which may take the 
form, for instance, of letters, or the 
operation of the statute may be 
defeated by part performance. — 
Beehkb v. BrownrCdqe, U934] 1 
W. W. R. 545.— CAN. 


PART X. SECT. 8, SUB-SECT. 2.— 

p i. Grantor must have 

parted with his interest.) — In order to 
make a declaration of trust complete 
there must be an effective, oompleted 
8c irrevocable disposition of the bene- 
ficial Interest of the person making the 
declaration. — Re Garden Estate, 
[1981} 1 W. W. R. 896 ; 1 D. L, H 
991 ; affd., [1981] 8 W. W. B. 849; 
4D. L.R. 791 ; 25 Alta. L. R. 580.— 
CAN. 

PART L SECT. 8, SUB-SECT. 8.— 
A. <b) ii. 

aa. “ Knowing that he t dll see to the 
ears <t maintenance of my wife.”) — 
Held : not sufficient to create a trust. — 

m 


Re Taare Waitara, Bekre v. Bates, 
19301 N. Z. L. R. C01.— N.Z. 

PART I. SECT. 8, SUB-SECT. 3.— 

A. (b) fii. 

sc. “It is my wish.**) — By his will 
testator gave to his wife, M. K., " all 
my property, personal 8c real, of any 
kind whatsoever." The will then con- 
tinued ; " It is my wish that after her 
decease my son, R. K., have the busi- 
ness premises, business effects, 8c all 
my land n : — Held : M. K. was tenant 
for life of the property left to R. K„ 
namely, the business premises, the 
business effects, & all testator’s land, 
& on her death R. K. would be entitled 
to that property absolutely. — Re Keith 
Trubtbl Keith v. Keith, [1931 J I. R. 
730.— IR. 


PART L SECT. 8, SUB-SECT. 8.— F. 

if. Precatory words following words 
of Words construed as absolute 

gift in view of the tendency against 
oonetruing merely precatory words as 
a trust .— Re Thomas, [19391 2 D. L. R. 
334 ; 4 M. P. R. 431.— CAN. 


PART I. SECT. 


r. 3. i 
H. (e). 


SUB-SECT. 8.— 


a 1. .) — The words "it is my 

desire " do not -per se create a trust. — 
Nkajr^11938 ] 3 D.L. R. 20 ; O. R. 
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that the first moiety went as on an intestacy, 
& the second moiety went to 0. absolutely. — 
Re Johnson, Public Trustee v. Calvert, 
[1939] 2 All B. R. 458. 

379a. " It being my wish that the same should 
be dealt with ” as indicated in separate docu- 
ment — No separate document prepared.] — 
Re Barton, Barton v. Bourne (1932), 48 
T. L. R. 205. 

401a. “ On the understanding. 9 ’] — Where a will 
which named no exor. nor trustee directed 
that the estate, under £300, should be given 
to testator’s wife in trust for two children “ on 
the understanding ” that testator’s father 
rovided for the wife so long as she retained 
er present name, the ct. held on motion that 
the condition had no testamentary value, & 
made the grant of letters of administration 
with the will annexed to the widow as bene- 
ficially entitled. — Re Dulson (1929), 140 
L. T. 470 ; 45 T. L. R. 228. 

409a. _ — ,] — Testator, being entitled to two 
leasehold houses situate at P. & at R. respeo- 4 
tively, directed his trustees to allow his 
wife to occupy his house at P. or at R. as 
she should elect, for her life, without the 
payment of any rent : — Held : the widow 
• must elect between the two houses, & could 
not enjoy both. — Harbv v, Moore (I860), 
3L.T.209; 6 Jur. N. S. 888. 

413. Add. Annotation : — Refd. Sifton v. Sifton, 
[1938] 3 All E. R. 435. 

415. Add. Annotations : — Refd. Blackwell v . Black- 
well, [1929] A. C. 318 ; Re Keen, Evershed 
v. Griffiths, [1937] Ch. 236. 

421. Add. Annotation : — Refd. Garland v. Archer- 
Shee (1930), 142 L. T. 443. 

423. Add. Annotation : — Refd. Tribune Press, 
Lahore (Trustees) v. Income Tax Comr., 
Punjab, Lahore, [1939] 3 All E. R. 469. 

427. Add. Annotation : — Refd. Garland v. Archer- 
Shee (1930), 142 L. T. 443. 

428. Add. Citation 140 L. T. 369. 

Add. Annotation : — Refd. Re W. D. J., [1934] 
Ch. 174. 


428a. .] — Re Hunter’s Settlement Trust, 

Elliott v. Hunter (1939), 83 Sol. Jo. 339. 

488. Add. Annotations Apld. Re Villar, Public 
Trustee v. Villar, [1929] 1 Ch. 243 ; Re 
Vaux, Nicholson v. Vaux, [1939] Ch. 465. 

451. Add. Annotation : — Refd. Blackwell v. Black- 
well, [1929] A. 0. 318. 

451a. .] — A wife by her will gave all 

her property to her husband absolutely, 
“ knowing that he is fully aware of my inten- 
tion that at his death all my possessions are 
to be sold & given to ” a certain church. 
The will further stated that testatrix was 
aware of her husband’s intention to bestow 
his possessions at his death on the same 
church. The will also charged her husband 
to pay £20 to a dear friend. The will was 
in testatrix’s handwriting, but was executed 
in the presence of two solrs. at an interview 
at which the husband was present, & at 
which the terms of the will were discussed 
in his presence without any objection by 
him. The wife predeceased her husband. 
He made no will after her death & died 
intestate. The Parochial Church Council of 
the named church claimed the wife’s pro- 
perty ; the husband’s next-of-kin claimed 
that the husband had taken the property 
free from any trust or obligation : — Held : 
on the evidence the husband knew the con- 
tents of his wife’s will & by his silence agreed 
to carry out her wishes ; it was against the 
conscience of the husband to take the pro- 
perty for himself, & a ct. of equity would 
enforce the obligation ; & the Parochial 

Church Council took the wife’s property. — 
Re Williams, Williams v. All Souls, 
Hastings (Parochial Church Council), 
[1933] Ch. 244; 102 L. J. Ch. 58; 148 

L. T. 310. 

458. Add. Annotation : — Consd. Blackwell v. 
Blackwell, [1929] A. C. 318. 

460. Add. Citations :—affd. [1929] A. C. 318 ; 98 
L. J. Ch. 251 ; 140 L. T. 444 ; 45 T. L. R. 
208 ; 73 Sol. Jo. 92, H. L. 

461. Add. Annotation : — Consd. Blackwell v. Black- 
well, [1929] A. C. 318. 


PART I. SECT. 3. SUB-SECT. 3.— 
H. ( h). 

t 1. .1 — Testator after devising 

8c bequeathing to his wife “ all my 
personal property, monies, securities, 
everything that I now possess 8c may 
possess at the time of my decease, ’ 
then added ** 6c this Is my wish (her 
being free to use her own judgment) 
for ber, 8. K„ to will at her death ** in 
favour of several objects : — Held : the 
will did not create a oreoatory trust. — 
Be Keyes Estate. Keyes v. Grant, 
(18281 8 D. L. R. 558 ; (182812 W. W. R. 
285. — CAN. 


t il. — — .] — Testator, by his will, 
bequeathed the residue of his estate 
to trustees upon trust to divide the 
same amongst his wife, daughter & 
sons. The will then provided : " I 
declare it to he my wish that my 
trustees with the assistance of my sons 
shall continue the business now carried 
on by me in the same way as hereto- 
fore . . . but if my said sons shall 
not agree with regard to the carrying 
on of the same, or if any dispute shall 
at any time arise with regard to the 
carrying on of the same which in the 
opinion of my trustees cannot be satis- 
factorily settled, my trustees may sell 
the business . . /* : — Held ; testator 
did not create a trust to carry on the 


business, but gave the trustees power 
to postpone the sale of the business, 6c 
expressed a desire that the trustees 
should endeavour to continue the busi- 
ness in the same way as theretofore. — 
Weston v. Weston, (1833] S. R. (Q.) 
7.— AUS. 

t ill. “ Wish it request .*'] — 

Testator's “ wish Sc request " construed 
as constituting a precatory trust . — Re 
Wells, Reilly v. Lewin (1835), 9 
M. P. R. 580 ; F. L. J. (Oan.) 163.— CAN. 


PART I. SECT. 3, SUB-SECT. 5.— B. (b). 

429 1. Discretion to select among 
class .] — Testator bequeathed property 
to a certain relative, or among certain 
relatives, who should within five years 
after his death settle in Australia. If 
after five years no one was qualified to 
reoelve the property, his trustees were 
empowered to u extend the time limit 
for a further three years. Sc after the 
lapse of this time were directed to hand 
over the property to one or more then 
named beneficiaries, stipulating If they 
think fit the terras on which ” the 
property was to be handed over. The 
trustees were directed to consult two 
persons “ about the disposal of the 
property/* The trustees extended the 
time for the three additional years, 
but no one of the beneficiaries fulfilled 

70 


the necessary qualification. During 
the period from the death of the 
testator to the disposal of his property 
the trustees were directed “ to hand 
over the income to any approved 
object or person '* in Adelaide, 
Australia, or to an Imperial object: — 
Held : the trustees had power to select 
anv one or more of the named bene* 
flclaries. 8c to apportion the subject- 
matter between them & to propose to 
any or all of these beneficiaries a 
reasonable scheme for the application 
of the property to some special purpose 
ancillary to the general objects of tbe 
recipient In question, & to be guided 
in toe exercise of their discretionary 
power by the answer or answers 
received, 8c to prefer the benefloiary 
who was able & willing to devote the 
property to any approved object . — Re 
Johnson, (19281 S. A. S. R. 490.— AUS. 

g. For “ (18181 N. Z. L. R. 364 " 
read “ (1928] N. Z. L. R. 364/* 

PART I. SECT. 4, SUB-SECT. 1.— B. 

447 iv. .] — A secret trust is 

valid even though not referred to in a 
will which leaves property to the trustee 
or exor. apparently beneficially. — 
McDonald v. Moran (1938), 12 

M. P. R. 424.— CAN. 
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462. Add. Annotation : — Consd. Blackwell v. Black- 
well, [1029] A. 0. 818. 

463. Add. Annotations: — Folld. Blackwell v. Black- 
well, [1929] A. C. 318 ; Re Keen, Evershed 
v. Griffiths, [1937] Ch. 236. 

463a. .] — Testator by a codicil to 

his will gave to five persons £12,000 upon 
trust to invest the same as they should think 
fit, Sc apply the yearly income “ for the pur- 
poses indicated by me to them,” with power 
to pay over the capital sum of £8,000 “ to 
such persons indicated by me to them ” as 
they thought fit, & to pay the balance of 
£4,000 to the trustees of his will to be held 
as part of his residuary estate. Detailed 
arol instructions for the codicil were given 
y testator to C., one of the five trustees, Sc 
the object of the trust was known in outline 
to Sc accepted by all the rest before the 
execution of the codicil. On the same day, 
soon after the execution of the codicil, C. 
wrote out Sc signed a memorandum of the 
instructions given to him to the effect ( inter 
alia) that the interest of the £12,000 was to 
be paid to a lady, whose name Sc full address 
were given, for the benefit of her & her son, 
whose full name followed. In an action by 
the widow of the testator Sc her son against 
the trustees Sc beneficiaries to test the 
validity of the trust legacy of £12,000 : — 
Held : parol evidence was admissible to 
establish the trust ; a complete valid Sc con- 
sistent trust had been established by the 
codicil Sc the memorandum of even &»te. — 
Blackwell v. Blackwell, [1929] A. C. 
318 ; 98 L. J. Ch. 251 ; 140 L. T. 444 ; 45 
T. L. It. 208 ; 73 Sol. Jo. 92, H. L. 

Annotations : — Consd. Be Koon, Evershed v. Griffiths, [1937 J 
Ch. 236 ; Be Cooper, Le Neve Foster v. National Pro- 
vincial Bank, Ltd., [19391 3 All E. It. 686. Reid. Be 
Gardner’s Will Trusts, Boucher v. Horn, [1936] 3 All E. K. 
938. 

464. Add. Annotations : — Distd. Blackwell v. Black- 
well, [1929] A. C. 318. Consd. Re Keen, 
Evershed v. Griffiths, [1937] Ch. 236. 

465. Add. Annotations : — Apld. Re Williams, Wil- 
liams v. All Souls, Hastings, Parochial Church 
Council, [1933] Ch. 244. Refd. Blackwell v. 
Blackwell, [1929] A. C. 318 ; Re Keen, 
Evershed v. Griffiths, [1937] Ch. 236. 

470. Add. Annotation : — Distd. Re Williams, Wil- 
liams v . All Souls, Hastings, Parochial 
Church Council, [1933] Ch. 244. 

470a. Will referring to future notification to 

trustees.]— A testator by his will gave to his 
trustees £10,000 to be held upon trust & 
disposed of among such person, persons or 
charities as he might notify to them during 
his lifetime, Sc in default of such notification 
to fall into the residue. Testator had on 
the execution of an earlier will containing a 
s imila r clause which was revoked by the 
later one told one of his trustees that he 
desired to provide for a person whose name 
was to be kept secret, Sc that he had written 
the name Sc address of the proposed bene- 
ficiary on a sheet of paper enclosed in a sealed 
envelope which he then handed to the trustee 
to be kept with his will & not to be opened 
until after his death. The envelope remained 
in the trustee’s possession Sc no further com- 


munication relating to it was ever made by 
the testator. After his death it was opened 
Sc found to contain a paper bearing the words 
“ £10,000 to G.,” giving a person’s name Sc 
address. The other trustee until then was 
ignorant of the existence of the secret trust. 
A summons having been taken out to deter- 
mine whether a valid secret trust was created 
in favour of G., Farwell, J., decided that 
there had been no notification of any person 
within the meaning of the will to the trustees 
by the testator during his lifetime : — Held : 
on the true construction of the will it reserved 
power to testator to dispose of property by 
a future unattested disposition, contrary to 
Wills Act, 1837 (c. 26). The trust sought to 
be established by parol evidence was one 
inconsistent with the terms of the will, the 
notification of it to the trustee being anterior 
to the will. The trust therefore failed Sc the 
legacy fell into residue.— Re Keen, Ever- 
shed v. Griffiths, [1937] Ch. 236 ; [1937] 

1 All E. R. 452 ; 106 L. J. Oh. 177 ; 156 
L. T. 207 ; 53 T. L. R. 320 ; 81 Sol. Jo. 97, 
C. A. 

Annotation .—Reid. Be Cooper, Le Neve Foster v. National 
Provincial Bank, Ltd., [1939] 2 All E. It. 192. 

478. Add. Annotation : — Refd. Blackwell v. Black- 
well, [1929] A. 0. 318. 

479. Add. Annotation : — Consd. Blackwell v . Black - 
. well, [1929] A, 0. 318. 

480. Add. Annotations : — Consd. Blackwell v. 
Blackwell, [1929] A. C. 318; Re Williams, 
Williams v. All Souls, Hastings, Parochial 
Church Council, [1 933 J Ch. 244; Re Keen, 
Evershed v. Griffiths, [1937] Ch. 236. 

481. Add. Annotation: — Refd. Re Penrose, Pen- 
rose v. Penrose (1933), 49 T, L. R. 285. 

484. Add. Annotation : — Refd. Blackwell v. Black- 
well, [1929] A. C. 318. 

487. Add. Annotations : — Folld. Re Hawksley’s 
Settlements, Black v. Tidy, [1934] Ch. 884. 
Refd. Blackwell v. Blackwell, [19291 A. C. 318 ; 
Re Keen, Evershed v. Griffiths, [1937] Ch. 
236. 

487a. .] — A testatrix having made a will in 

1922 by which she purported to exercise 
certain general & special powers of appoint- 
ment vested in her under certain settlements, 
subsequently in 1927 made a second will by 
which she appointed three named persons 
to be her executors Sc residuary legatees “ to 
carry out instruction that I may leave in 
writing or verbally which I have not yet fully 
completed.” This will contained a reference 
to a “ cancelled will ” which it was admitted 
referred to the 1922 will : testatrix having 
written on a copy of it the word “ can- 
celled.” The 1927 will was described as 
44 Last will Sc testament,” etc. : — Held : on 
the words used in the 1927 will — namely, “ to 
carry out instructions that I may leave in 
writing or verbally which I have not yet com- 
pleted,” the residuarv legatees took what 
was given them by the will as trustees, & 
it being impossible for the ct. to ascertain 
what the trusts intended by testatrix were, 
whatever passed to the residuary legatees 
had to be held by them on trust for testatrix’s 


PART L SECT. 12, SUB-SECT. 1. 

«u Effect of non-acceptance by beneficiaries.}— Re B„ Canada Tbust Co. v . Gardinkb, [19281 1 D. L. R. 501. — CAN. 
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next of kin* — Re HawkSley’s Settlements, , 
Black v. Tidy. [1934] Oh. 384 ; 108 L. J. Oh. 
259 ; 161 L. T. 290 ; 60 T. L. E. 231. ] 

487b. .] — A testator by his will gave £5,000 

by way of secret trust to trustees to whom he 
communicated the trusts before he had 
executed the will. These trusts were 
acquiesced in by the trustees. By a later 
testamentary document the testator pur- 
ported to cancel the earlier will except for 
certain bequests, & then added : “ The sum 
of £6,000 bequeathed to my trustees in the 
will now cancelled is to be increased to 
£10,000, they knowing my wishes regarding 
that sum.” The increased bequest was 
never communicated to the trustees by the 
testator in his lifetime : — Held : the gift 
of an additional £6,000 failed. — Re Cooper, 
Le Neve Foster v. National Provincial 
Bank, Ltd., [1939] Ch. 811 ; [1939] 3 All 
E. B. 680 ; 161 L. T. 127 ; 83 Sol. Jo. 071, 
C. A. 

498a. — — After variation of original settlement.] — 
Testator bequeathed his residuary estate upon 
trust for Ids children in equal shares 
declared that as to the share of his son E. 
a moiety thereof should be held upon trust 
to pay & make over the same to the trustees 
• of a settlement dated Sept. 23, 1916, to be 
held by them upon the trusts of such settle- 
ment, so far as the same should be then 
applicable & capable of taking effect. By 
the settlement so referred to, which was 
made after the marriage of E. with his wife 
Gk, a certain fund was vested in the trustees 
thereof under which E. took the first life 
interest & upon his death G. took an interest 
during her widowhood with remainders over 
upon trusts for E.’s children by his wife G. 
or any future wife. Testator died in 1917, 
& in 1928 the marriage was upon G.’s petition 
dissolved, & an order was made under which 
the trusts of the settlement were varied ; the 
effect of this variation being to deprive E. 
of any interest under the original trusts 
thereof, to give G. an immediate fife interest, 
& to vest the settlement fund after her death 
in P.,the only child of her marriage with E. : — 
Held : upon the proper construction of 
testator’s will, the share of E. in his father’s 
residuary estate ought to be held upon the 
trusts of the settlement as originally framed 
without regard to the order varying those 
trusts. — Re Gooch, Gooch v. Gooch, [1929] 

1 Ch. 740 ; 98 L. J. Ch. 286 ; 141 L. T. 160. 

495. Add . Annotation : — Retd. Re Gooch, Gooch v. 
Gooch, [1929] 1 Ch. 740. 

544a. .V-Test&tor directed by his will that 

his residuary real & personal estate should, 
after the death of hi widow, be “ equally 
divided amongst & settled for their own & 
sole use upon my dear children, & should 
they marry the husband to have no control 
over their property.” Testator left him 
surviving three daughters only : — Held : the 
expression in the will of testator was not 
sufficiently precise to raise an executory 
trust. — Re Bannister, Heys-Jonbs v. Ban- 
nister (1921), 90 L. J. Ch. 416 ; 126 L. T. 64. 

549. Add, Annotations; — Retd. Be Buncombe’s 
Will Trusts, Wrixon-Becher v, Faversham 


(Earl) (1932), 140 L. T. 412; Be Hind, 
Bemstone v. Montgomery, [1933] Ch. 208. 

567. Add, Annotation : — Consd. Re Curry er’s Will 
Trusts, Wyly v, Curryer, [1938] 3 All E. R. 
674. 

561a. Trust for promotion ot fox-hunt- 

ing.] — Where a legacy was bequeathed to 
G. to be applied in such manner as he should 
in his absolute discretion think fit towards 
the promotion & furthering of fox-hunting, 
the ct. ordered that, upon G. undertaking 
to apply the legacy towards that object, the 
exors. should pay him the legacy, with liberty 
to the residuary legatees to apply in case the 
legacy was not so applied. — Re Thompson, 
Public Trustee v, Lloyd, [1984] Ch. 342 ; 
108 L. J. Ch. 162 ; 160 L. T. 461. 

666. Add, Annotations : — Retd. Garland v, Archer- 
Shee (1930), 142 L. T. 443 ; Westminster 
Bank, Ltd. v. Wilson, [1938] 3 All E. R. 662. 

761. Add. Annotation : — Consd. A.-G. v. Goddard 
(1929), 98 L. J. K. B. 743. 

769a. Agreement to oonvey to creditor.] — W. being 
indebted to O., agreed by deed to convey 
his estate to 0., upon trust to sell the same, & 
to pay off oertain debts of W. due to other 
persons, & then the debt due from W. to C., 
& to pay over the surplus, if any, to W. No 
conveyance was executed. C. '‘being after- 
wards in possession of the estate under a 
fi. fa. issued on a judgment upon a warrant 
of attorney given by W., agreed with W.’s 
agent to purchase the estate. W. ratified 
the contract, but subsequently impeached 
it as one made by a trustee for his own benefit 
& against the interest of the cestui que trust : — 
Held ; C. was not a trustee for W., but was a 
creditor holding a security for his debt ; & 
the contract of sale was valid. — Waters v. 
Groom (1844), 11 Cl. & Fin. 684 ; 8 E. R. 
1262, H. L. ; affg. S. C. sub nom . Chambers 
v. WATERS (1833), Coop. temp. Brough. 91, 
L. 0. 

Annotation : — Btld. Helling t>. Lumley (1856), 28 L>. J. Oh. 

249. 

782. Add. Annotations : — Retd. I. R. Comrs. v. 
City of Buenos Ayres Tramways Co. (1904), 
Ltd. (1926), 12 Tax Caa. 1126 ; Madras & 
Southern Mahratta Ry. Co. v . I. R. Comrs. 
(1926), 12 Tax Cas. 1111. 

790. Add. Annotations : — Apld. Re Gatti’s 

Voluntary Settlement Trusts, De Ville v. 
Gatti, [1936] 2 All E. R. 1489. Consd. 
Fyfe v. Irwin, [1939] 2 All E. R. 271. Held. 
A.-G. v . Lloyd’s Bank, Ltd., [1935] A. C. 
382 ; Re Cohen’s Will Trusts, Cullen v. 
Westminster Bank, Ltd., [1936] 1 All E. R. 
103 ; Re Hodson’s Settlement, Brookes v. 
A.-G., [1938] 3 All E. R. 341 ; Greenwood 
v. Greenwood, [1939] 3 All E. R. 160. 

791. Add, Annotation ; — Refd. Re Beresford’s Will 
Trusts, Sturges v. Bereeford, [1938] 3 All 
E. R. 566. 

792. Add. Annotations : — Apld. Re Gatti’s 

Voluntary Settlement Trusts, De Ville v. 
Gatti, [1936] 2 All E. R. 1489. Consd. Fyfe 
v. Irwin, [1939] 2 AH E. R. 271. Retd. A.-G. 

Lloyd’s Bank, Ltd., [1935] A. C. 382 ; Be 
Curry er’s Will Trusts, Wyly v . Curryer, [1938] 
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3 All E. R. 574 ; Re Hodson’s Settlement, 
Brookes v. A.-G., [1938] 3 All E. It. 341 ; 
Greenwood v. Greenwood, [1939] 3 All E. R. 
150. 

798. Add. Annotation : — Consd. Re Gatti’s Volun- 
tary Settlement Trusts, De Ville v. Gatti, 
[1936] 2 All E. R. 1489. 

862. Add. Annotation: — As to ( 1) Refd. Brown v. 
Brown, [1936] 2 All E. R. 1616. 

863a. Effect of Law of Property Act, 1925 

(c. 20), s. 20.] — Re Vinogradoff, Allen v. 
Jackson, [1935] W. N. 68 ; 179 L. T. Jo. 274. 
903. Add. Annotations : — Refd. Perrin v. Dickson 
(1929), 98 Ij. J. K. B. 683; Re Collier, [1930] 
2 Ch. 37 ; Re Pitts, Cox v. Kilsby, [1931] 
1 Ch. 546 ; Cousins v. Sun Life Assurance 
Society, [1933] Ch. 126 ; Re Sigsworth, Bed- 


Part II- 

986. Add. Annotation : — Consd. Re Turkington, 
Owen v. Benson, [1937] 4 All E. R. 501. 

1110. After this case add : — 

.] — See, now. Trustee Act, 1925 

(c. 19), s. 36 (1). 

1178. After this case add : — 

.] — See , now. Trustee Act, 1925 (c. 19), 

41 (1). 

1179. Before this case add “See, now. Trustee 
Act, 1925 (c. 19), s. 41 (1).” 

1185a. Bank — One beneficiary customer.] — There 
is no principle whatsoever that would prevent 
a bank from being appointed a trustee of a 
settlement merely because one or more of the 
beneficiaries are customers of the bank &, 


ford r. Bedford, [1935] Ch. 89 ; Re Olay’s 
Policy of Assurance, Clay v. Earnshaw, [1937] 
2 All E. R. 548 ; Beresford v. Royal Insur- 
ance Co., [1938] A. C. 586 ; Re Foster, Hud- 
son v. Foster, [1938] 3 All E. R. 357 ; Re 
Sinclair’s Life Policy, [1938] 3 All E. R. 124. 

929 Add. Annotation : — Refd. Re Blake, Re 
Minahan’s Petition of Right, [1932] 1 Oh. 54. 

955. Add. Annotation : — Refd. Blakey v. Pendle- 
bury’s Trustees (1931), 47 T. L. R. 603. 

966. Add. Annotation: — Refd. Naamlooze Ven- 
nootschap Handols-en-Transport Maats- 
chappij Vulcaan v. Ludwig Mowinckels 
Rcderi A/S (1937), 42 Com. Oas. 200. 

977. Add. Annotation : — Refd. Veraer- Jeffreys v . 
Pinto, [1929] 1 Ch. 401. 


T rustees. 

in fact, have overdrawn accounts with the 
bank. The judge of first instance having in 
his discretion refused to make the appoint- 
ment where the settlement contained a 
power to make advancements to such bene- 
ficiaries at the discretion of the trustees & 
having made the appointment where the 
beneficiaries took a protected life interest & 
whore the income was to be divided between 
the beneficiaries at the discretion of the 
trustees, the Ct. of Appeal refused in the 
circumstances to interfere with such exercise 
of the judge’s discretion, the position of the 
beneficiaries being such that the possibility 
of there being a forfeiture of the protected 
life interest was so remote o.s not to affect 
the exercise of the discretion in the matter. 


PART I. SECT. 14, SUB-SECT. 2.— 
A. (o) 1. 

844 vili. .1 — Marshall r. 

IIktt & Siubalp, Ltd., Cl 932 1 1 
W. W. R. 320. — CAN. 


PART I. SECT. 14, SUB-SECT. 2.— 

A. (o) iii. 

866 v. Add. Citation :—reved. (1923), 
54 O. L. R. 205. 

866 viii. .] — A transfer of land 

by a mother to two of her sodh made- 
on the same day on which she made her 
will : — Held : on the evidence, to 
have constituted a trust ; &, if it did 
not constitute a trust, the transfer was 
testamentary in character & since it 
did not comply with Wills Act, 1936, 
it was inoperative. — Main v. Matn 
(No. 2), [1939] 1 W. W. R. 7.— CAN. 


PART I. SECT. 14, SUB-SECT. 2.— 
A. (d) i. 


n i. .] — Anderson. Greene 8 c 

Co., Ltd. v. Kioklkt, (1934] S. C. R. 
388 ; 3 D. L. R. 787.— CAN. 


sa. Loss of trust deed.] — A settlement 
deed being lost : — Held : there were 
no circumstanoes either in the conduct 
of the parties or otherwise that would 
enable the ct. to make any inference as 
to the contents of the settlement, & 
accordingly the funds resulted to the 
representatives of the parties by, & on 
whose behalf, they were brought into 
settlement. — C ummins v. Hall & 
Cummins, [1933] I. R. 419.— IR. 


part l sect. 14, sub-sect. 8.— a 

•b. Company — Application for shares. ] 
~~Rs Fada (Australia), Ltd , Ex p. 


A. L. Brown, [1927] S. A. 8. R. 590.— 
AUS. 

PART II. SECT. 1. 

sc. Discretionary ads — How 

performed.] — In performing the duty of 
a personal trust a co. must carry out 
discretionary acts by the Board of 
Directors, & not by a sorvant or agent. 
— Re Wilson, Capital Trust Coiipn. 
v. Wilson, [1937J 3 D. L. R. 178 ; O. R. 
7C9. — CAN. 

•d. Trust corporation — Winding up— 
Rights of beneficiaries & creditors .] — 
The trust eo. in question heroin which 
was the administrator of many estates 
had followed the practice "f advancing 
monoy from its general trust account 
to protect certain of the estates which 
it was administering. The directors, 
on learning of the situation, purported 
to earmark certain assets as security 
for said funds. The co. was ordered 
to be wound up. The liquidator 
applied to the ct. for advice. On tha 
appeal from the order of the Judge 
appealed from, counsel for the cestuia 
quo trustent stated that all of them 
wore willing to be treated as a class & 
to rank pari passu among themselves 
in respect to any lien created in their 
favour on securities held by the eo. 
It was admitted that all moneys taken 
from the general trust account could bo 
traced, but it was not possible to ascer- 
tain from what estates the advances 
had been maue : — Held : the creditors 
who should have funds in the trust 
account according to the trust 8c agency 
ledger were entitled to a first lien & 
charge on the fund described as 
“ advances to estates, trusts & 
agencies," 8c that until such trust 
acoounts were paid in full said moneys 


should be distributed rateably among 
said trust creditors in proportion to 
their claims together with interest. — 
Re Saskatchewan General Trusts 
Corpn., [1938] 2 W. W. It. 375.— 
CAN. 

PART II. SECT. 2, SUB-SECT. 1.— A. 

s g. Persons resident in Or eat Britain — 
Tenant for life resident in England .] — 
Re Baillik, Whiting v. Cavendish, 
[1928] V. L. R. 171 ; [1928] Argus 
L. R. 12.- AUS. 


PART II. SECT. 2. SUB-SECT. 2.— 

B. (c). 

sk. Jurisdiction of court to vary 
power of appointment.) — Trustee Act, 
1925. s. 81, enables the ct. to do any 
administrative act in the administra- 
tion of a trust, & empowers the ct. in 
a proper case to vary a power of 
appointment of new trustees. — Re 
Mayne (1928), 28 8. R. N. 8. W. 
157 ; 45 N. 8. W. W. N. 46.— AUS. 

PART II. 6ECT. 2, SUB-SECT. 2.-* 

C. (d). 

■1. " Desire " for not less than three 
trustees — Whether mandatory or direct 
lory.) — Testator by bis will declared 
that the statutory power of appointing 
new trustees should be exercisable if 
any of bis trustees should go to reside 
out of tbe Australian States, but 
expressed a “ desire ’ ’ that the number 
of trustees of the will should always be 
not less than three. One of the three 
trustees was dead : — Held ; it was 
mandatory on such retirement to 
appoint no less than three trustees. — 
Re Mayne (1928), 28 8. R. N. 8. W. 
157 ; 45 N. 8. W. W. N. 46.— AUS. 
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The fact that the bank are the bankers of the 
exors. of the settlor is also not an absolute 
bar to its appointment as trustee. — Re 
North cliffe’s Settlements, [1937] 3 All 
E. R. 804 ; 81 Sol. Jo. 716, 0. A. 

1226a. .] — The ct. declined making an order 

allowing a feme sole to propose herself to be 
trustee, on the ground that on her marriage 
her husband might interfere with the trust. — 
Brook v. Brook (1839), 1 Beav. 631 ; 48 
E. R. 1046. 

Annotation : — N.F. Re Dickenson's Trusts, [1902] W. N. 104. 

1226b. .] — Upon the hearing of a petition 

under the Settled Estate Act, 1877 (c. 18), 
asking that two ladies, respectively a widow 
& a spinster, the then trustees of a will, 
might be authorised to sell the whole or any 
part or parts of the estates devised, the ct. 
in the first instance refused to confer the 
authority upon two ladies, & the petition was 
ordered to stand over generally. Upon 
further evidence showing that petitioners 
had been unable to procure any other suit- 
able persons to act as trustees, though they 
had endeavoured to do so, the ct. made an 
order conferring the authority asked for on 
the two ladies during their joint lives, subject 
to the approval of the ct. in the case of each 
sale. — Re Peake’s Settled Estates, [1894] 

' 3 Ch. 620 ; 71 L. T. 371 5 42 W. R. 687 5 38 

Sol. Jo. 648 5 8 R. 639. 

1422a. Sole managing trustee — Corporation.] 

— Being desirous of retiring, the sole surviving 
trustee under a will, which gave trustees no 
power to charge for their services, by deed 
dated May 31, 1932, appointed a bank to be 
(a) managing trustee, & ( b ) custodian trustee, 
with a view to enabling the bank to charge 
fees as custodian trustee under Public 
Trustee Act, 1906 (c. 66 ), s. 4 (3) : — Held : 
the bank was not entitled so to charge. 
Either the deed of appointment operated to 
appoint the bank an ordinary trustee or it 
was inoperative as an attempt to do the 
impossible by appointing the same single 
body to hold the divided positions of manag- 
ing trustee & custodian trustee. — Forster v. 
Williams Deacon’s Bank, Ltd., [1935] Ch. 
359 ; 104 L. J. Ch. 132 ; 152 L. T. 433 ; 51 
T. L. R. 254 ; 79 Sol. Jo. 145, O. A. 

Annotation: — Apld. Arning v. James, [1936] Ch. 158. 

1422b. .] — One of two trustees 

under a settlement, which gave no power 
to trustees to charge for their services, was 
desirous of retiring, from the trust. By a 
deed of appointment dated July 6 , 1926, 
a bank was appointed to be managing trustee, 
together with the continuing trustee & 
separately, custodian trustee, with the object ; 
of enabling it to charge fees under sect. 4 (3) ! 
of the Public Trustee Act, 1906 (c. 55), j 
s. 4 (3) : — Hejd : the whole appointment was 
ineffective, & the retiring trustee was never 
in Bis lifetime discharged from the trusts. — I 


Arning v. James, [1936] Ch. 158 ; 105 L. J. 
Ch. 27 ; 164 L. T. 262 

1434a. Equitable estate of beneficiary becoming 
legal estate.] — On July 6, 1802, B. & another 
trustee who predeceased him were admitted 
to certain copyhold plots upon trust out of 
the rente & profits to raise & pay an annual 
rent of 27 10s. to H. & his heirs & subject 
thereto in trust for W. & his heirs. Many 
years after B.’s death his customary heir 0., 
since deceased, was admitted to two plots, 
but no one was admitted to the third; so 
that on Dec. 31, 1926, the best right to 
admittance was in the customary heirs of C. 
& B. On the same date the equitable title 
to the land stood vested in T. & X. as joint 
tenants in fee, subject to the equitable rent- 
charge then vested in Y., subject to proof of 
his title. On Jan. 1, 1926, the Law of Pro- 
perty Acts came into operation & the copy- 
hold plots were enfranchised. The ct. being 
asked to determine in whom the legal estates 
in the land & the rentcharge vested : — Held : 
on the rentcharge becoming a legal rent- 
charge the trustees became bare trustees with 
no longer any active duties to perform. — Re 
King’s Theatre Sunderland, Denman 
Picture Houses v. Thompson & Collins 
Enterprises, [1929] 1 Ch. 483 ; 98 L. J. Ch. 
109 ; 140 L. T. 463. 

1465. Add. Annotation : — Refd. Westtninster Bank, 
Ltd. v. Wilson, [1938] 3 All E. R. 652. 

1470. Add. Annotation : — Refd. Re Gardner’s Will 
Trusts, Boucher v. Horn, [1936] 3 All E. R. 
938. 

1492. Add. Annotations : — Retd. Re Blake, Re 
Minahan’s Petition of Right (1931), 100 
L. J. Ch. 251 ; C. Kasivisvanathan Chettiar 
v. S. V. S. Chokalingam Chettiar, [1935] 
A. C. 163. 

1495. Add. Annotation : — Refd. Re Blake, Re 
Minahan’s Petition of Right (1931), 100 
L. J. Ch. 251. 

1497. Add. Annotation : — Refd. Lynn v. Bamber, 
[1930] 2 K. B. 72. 

1499a. Acquisition from married woman trustee — 
In order to defeat judgment.] — Where the ct. 
in giving judgment against a married woman, 
who is a defaulting trustee, orders that the 
judgment be satisfied out of her separate 
estate, & execution proves useless, it is not 
open to pltf., in a new action, to obtain 
against her judgment in a different form for 
payment of the moneys into court. As 
against her the matter is res judicata. But if 
it appear that she has transferred the moneys 
to a person with knowledge of the proceed- 
ings against her, action will lie against the 
transferee as constructive trustee. Pltf. 
obtained against the first deft.,* a married 
woman, judgment for payment out of her 
separate estate of the sum in dispute & costs. 
Evidence disclosed that the first deft, had 


PART II. SECT. 6, SUB-SECT. 1. 

1428 I. Trustee having no duties to 
perform .] — P., by his wul, devised his 
real estate to his trustee in fee simple 
upon trust for the absolute A exclusive 
use, enjoyment, benefit, & advance- 
ment or oertain named beneficiaries, 
Including K., Sc, having invested his 
trustee with powers of selling Sc 
mortgaging such estate for payment of 
debts, & of leasing Sc managing same, 
declared that “ if any one of the bene- 


floiarles under this my will shall die 
without issue, then all his rights, titles. 
Sc interests which he has acquired by 
virtue of this my last will shall vest in 
the children of M. P. as tenants in 
common in equal shares : — Held : the 
trustee named in the will was not a 
bare trustee . — Re Panap a Wabeopx, 
[1929] N. Z. L. R. 815.— N.Z. 

PART IL SECT. 6, SUB-SECT. 2. 

1439 i. Duty to convey legal estate — 

74 


To beneficiaries.} — Re Karra, Karrs 
v. Eastern Trust Go. (N. S.), (1929 J 
1D.LR. 599.— CAN. 

PART II. SECT. 7, SUB-SECT. 1.— 

0 . (4) t 

>h. Property subject to existing con- 
tract — Trusts Ordinance, 1917, s. 93, 
of Ceylon — When registration necessary.] 
— Hall v. Pblmabulla Yaxuet Tea 
& Hubbub Go., Ltd., [1929] A* a 662. 
— CEYLON. 
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parted with the whole of the sum, having 
transferred most of it to her sister, the second 
deft., who was not a party to the proceedings 
but knew of them at the time. Execution 
in respect of the judgment thus proving 
useless, pltf. now brought this action, alleging 
that the first deft, had paid the money to the 
second deft, in order to defeat any judgment 
for the pltf., & that the second deft, received 
the money as constructive trustee : — Held : 
judgment could be £iven against the second 
deft., who had received the moneys as con- 
structive trustee. — Green v. Weatherill, 
[1929] 2 Oh. 213 ; 98 L. J. Ch. 369 ; 142 
L. T. 216; 46 T. L. E. 494. 

1538. Add. Annotation : — Generally , . Refd. Sollo- 
way v. Johnson, [1934] A. C. 193. 

1571. Add. Annotation : — Refd. Tribune Press, 
Lahore (Trustees) v. Income Tax Oorar., 
Punjab, Lahore, [1939] 3 All E. It. 469. 

1653. Add. Annotation : — Refd. I. E. Comrs. v 
Raphael, I. R. Comrs. v. Ezra, [1935] A. C* 
96. 

1811a. .] — Epstein v . Lloyd (1933), 77 

Sol. Jo. 319. 

1906. Add. Annotation: — As to (1) Consd. Re 
Gower’s Settlement, [1934] Ch. 365. 

1910. Add . Annotation : — Consd. Re Gower's Settle- 
ment, [1934] Ch. 365. 

1911a. — Trustee Act, 1925 (c. 19), s. 53.] — 

In a case where an infant is tenant in tail in 
remainder of settled land with divers re- 
mainders over, the ct. has power, by virtue 
of Trustee Act, 1925 (c. 19), s. 53, with a 
view to the application of the capital or 
income of the settled property for his main- 
tenance, education or benefit, to authorise a 


mtge. of the settled land subject to interests 
having priority over the infant’s tenancy in 
tail, so framed as to vest in the mtgee. a 
security which would be as effective a bar 
against the infant’s issue & subsequent 
remaindermen as if the infant were of full 
age & had executed the conveyance in accord- 
ance with the Fines & Recoveries Act, 1833 
(c. 74). — Re Gower’s Settlement, [1934] 
Ch. 365 ; 103 L. J. Ch. 164 ; 160 L. T. 449. 

2015a. Right of beneficiaries.] — In the events 

which had happened, a testator’s residuary 
estate was held as to one-half in trust for 
pltfs. absolutely & as to the other half in 
trust for testator’s daughter for life & sub- 
ject thereto for her children absolutely. 
The trust fund comprised ( inter alia) certain 
shares in a private limited co., which shares 
carried a voting power in the co. sufficient to 
enable the holder of them to control an 
ordinary resolution. By his will testator 
had directed the trustees not to sell these 
shares “ unless they in their discretion shall 
consider it absolutely necessary,” & he 
authorised them “ to retain the same no long 
as they in their absolute & uncontrolled dis- 
cretion shall think fit.” Pltfs. required the 
trustees to divide the estate & to transfer 
to them the half to which they were entitled. 
The trustees contended that they were en- 
. titled to refuse to divide the shares if in their 
discretion they were of opinion that it was to 
the interest of the trust fund as a whole that 
they should bo retained : — Held : pltfs. 
wore entitled to have their half of the estate, 
including half of the shares in question, 
transferred to them. — Re Nandeman’h Wilt, 
Trusts, Handeman v. Hayne, [1937J 1 
All E. R. 368 ; 81 Sol. Jo. 137. 


Part III. — Administration of Trusts. 


2033a. Misapplication of trust funds — Payment 

to wrong person.] — The indemnity conferred 
on trustees by Trustee Act, 1925 (c. 19), s. 30 
(I), does not apply where a trustee, even 
though as the result of an honest mistake, 
has misapplied trust funds by paying them 
to the wrong person. 

The selling agents of a colliery co., which 
had sold its undertaking & was being 
voluntarily wound up, claimed £19,088 


damages for alleged breach by the co. of the 
agency agreements. There had in fact, as 
the ct. held, been no breach of the agreements. 
The liquidator consulted the sobs, of a large 
shareholder, who was opposed to the claim, 
& they said they had advised their client 
that there was a valid claim but that the 
amount of damages was uncertain. With- 
out taking further advice or obtaining the 
opinion of the ct.,a course the liquidator had 


PART II. SECT. 8, SUB-SECT. 1— A. 

1557 v. Objects of trust not 

named.] — Where a will distinctly shows 
an intention to create a trust but does 
not proceed with sufficient clearness, or 
at all, to denote the objects of the trust, 
although it distinctly names a devisee 
or legatee in trust, the effect is the 
trustee holds the property for the 
benefit of those on whom the law, in 
the absence of disposition, oasts it. — 
Fraser v. Fraser, [1937 1 1 W. W. R. 
91 ; 6 F. L. J. (Can.) 276.—- CAN. 

PART IL SECT. 8, SUB-SECT. 8. 

_ *!• Death of trustee.h-Re Gatlin & 

R*rn (19*8). 54 O. L. R. 1.— CAN. 


PART IL SECT. 8. SUB-SECT. 5. 
•k. Grant of adm i n i s tr ation for pur* 
Pom appointment 


of trustees.] — Three new trustees of a 
will had been appointed in 1875, & 
the trust estate vested in them. Two 
of these trustees died priox to 1907, 
& the third, E., being desirous of retir- 
ing from the trust, C. fc W. were in that 
year appointed new trustees. This 
appointment was subsequently dis- 
covered to be Invalid. The legal ©state 
was never divested from E., who died 
intestate in the U.B. in 1915, & no 
representation had been raised to hie 
estate. The ct. gave liberty to a 
person, who represented some of the 
beneficiaries, to apply for a grant limited 
to oonveying the legal estate & without 
c iting the next of kin . — Re Eoclrs, 
[19291 N. I. 53.— 1R. 


PART II. SECT. 9, SUB-SECT. 2.- 
B. (a.) 

1981 iii. -In determining 


75 


hether or not it is proper to remove a 
rustee, the ct. will regard the welfare 
f the beneficiaries as the dominant 
onaideration. A trustee of a settle- 
lent assigned his estate for the beno- 
t of his creditors, &, subsequently, on 
be death of his co-trustee, became Bole 
rustee of the settlement. His funo- 
Lons as trustee involved the exercise of 
mportant discretionary powers in 
espoefc of the settled property, which 
ras of considerable value. He was 
eauoeted both by the settlor & the 
►enofleiaries to resign his office as 
rustee, but bp refused to do so. In 
in action in the Supreme Ct. of Tas- 
mania it was ordered that he be re- 
noved from his position as trustee : — 
yeltl : the making of the order for his 
“einoval was a proper exercise of the 
Dt.’s discretion. — Miller v. Cameron 
1936), 54 C. L. R. 572 ; 42 Argus 
L,. R. 301 ; 10 A. L. J. 35.— AUS. 


1981 ill. 
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recognised to be open to him, the liquidator 
settled the claim for £15,000. A summons 
was taken out by a contributory to obtain 
repayment of this sum to the co., on the 
ground that the liquidator had been guilty 
of misfeasance, & the liquidator, whose bona 
fides was not in question, claimed the 
benefit of the indemnity given to trustees 
by Trustee Act, 1925 (c. 19), s. 30 : — Held : 
without deciding whether the liquidator was 
a trustee within the meaning of the Act, 
even if he were : (1) he was not entitled to 
indemnity under sect. 30 (1), because that 
sub-sect, does not extend to a case where a 
trustee had misapplied trust funds coming 
to his hands ; (2) he was not, on the facts, 
entitled to relief under sect. 61. 

Even if a liquidator is a trustee within 
Trustee Act, 1925, he is, as a paid trustee, 
disentitled to relief under sect. 61 {per Cur.). 
— Re Windsor Steam Coal Co. (1901), Ltd., 
[1929] 1 Ch. 161 ; 98 L. J. Ch. 147 ; 140 
L. T. 80, C. A. 

Annotation: — Generally, Held. Re Home & Colonial Inace. 

Co., [19301 1 Ch. 102. 

207Q. Add. Annotation : — Refd. Re Murphy’s 
Estate, Morton v. Marchanton (1930), 74 

Sol. Jo. 321. 

209$. Add. Annotation : — Refd. Flower v. Prechtel 
(1934), 160 L. T. 491. 

2136. Add. Annotation : — Consd. Re Gates, Arnold 
v. Gates, [1933] Ch. 913. 

2144. Add. Annotations : — Consd. Re Hill’s Trusts, 
Claremont v. Hill, [1934] Ch. 623. Refd. 
Re Gates, Arnold v. Gates, [1933] Ch. 913. 

2147a. Income fee on sums collected or distributed 
—Whether payable out of residue.] — A 
testator by his will directed that out of the 
yearly income of his residuary estate his 
trustees should pay to his wife during her 
life “ such an amount as will give her a 
clear yearly sum of £12,000 after paying or 
deducting income tax & super tax ” & that 
4 4 subject thereto ” his trustees should stand 
possessed of his trust estate upon certain 
trusts for his son & daughter, & directed 
that all devises bequests legacies & annuities 
given by his will should be free of all death 


duties payable on bis death which should 
be paid out of his residuary estate. He 
directed that a trust co. whom he appointed 
one of his exors. & trustees should be entitled 
to remuneration free of duties in accordance 
with the scale of fees in force at the date of his 
will. The fee to the co. under the scale in 
respect of the income dealt with by the co. was 
fiteen shillings per cent., & the whole of such 
income fee had been paid out of the income 
of the residuary estate. Questions arose 
whether any part of the income fee ought 
to be borne by the annuity, & this summons 
• was issued to decide the point : — Held : 
whether the income fee was to be treated as 
an administration expense or as a legacy it 
ought to be borne out of the income of the 
residuary estate after providing for the 
annuity. — Re Hulton, Midland Bank Exec- 
utor & Trustee Co., Ltd. v. Thompson, 
[1936] Ch. 636 ; [1936] 2 All E. R. 207 ; 106 
L. J. Ch. 273 ; 165 L. T. 226 ; 52 T. L. R. 
507 ; 80 Sol. Jo. 386. 

* Annotations : — Distd. Re Roberts’s Will Trusts, Younger v. 

. Lowins, [1937] Ch. 274. Consd. Re Godwin, Coutts & Co. 
v. Godwin, [1938] Ch. 341. 

2147b. .] — A testatrix appointed a bank 

as one of her exors. & trustees & declared 
that the bank should be entitled to remunera- 
tion “ in accordance with the band’s scale of 
fees now in force.” The will created certain 
trust funds to be held on separate trusts. 
It was admitted that the acceptance fee 
charged by the bank was payable out of 
residue. Questions arose whether the income 
fees & withdrawal fees were payable out of the 
income & capital of the separate funds or out 
of residue : — Held : the income & capital fees 
were payable out of the income & capital of 
the separate funds. — Re Roberts’s Will 
Trusts, Younger v. Lewins, [1937] Ch. 
274 ; [1937] 1 All E. R. 518 ; 106 L. J. Ch. 
232 ; 156 L. T. 213 ; 53 T. L. R. 358 ; 81 
Sol. Jo. 199. 

Annotation : — Consd. Re Godwin, Coutts & Co. v . Godwin, 
[1U38J Ch. 341. 

2175. Add. Annotation : — Consd. Re Nicholson’s 
Will Trusts, Ortmans v. Burke, [1936] 3 All 
E. R. 832. 


PART III. SECT. B, SUB-SECT. 1. — A. 

■a. Claim for indemnity against 
trustee in bankruptcy.] — Pltf. took & 
held in his own name title to certain 
land as trustee for a oo. ; & then to 
assist the oo., & with the approval of 
its directors, gave a mtge. in his own 
name. There was no doubt but that 
the amount owing on the mtge. was 
a debt of the oo. The oo. made an 
authorised assignment in bkpcy. ; said 
land was included in the assets speci- 
fically mentioned, the assignment was 
registered against the title, & the 
trustee requested a transfer of the 
title from pltf. & otherwise so acted 
as to indicate an intention to take over 
the property ‘as part of the estate 
assets. The principal of the mtge. 
being overdue, the mtgees. demanded 
payment thereof from pltf., Sc he sought 
an order compelling the trustee in 
bkpcy. in its Individual as well as in 
Its representative capacity to pay said 
monevs, or to Indemnify him against 
all liability under the mtge. Sc to have 
title to the land transmitted to it 
from his name : — Held : the claim tor 
indemnity or payment should be dis- 
missed. — Elliott v. Canadian Credit 
Hun’s Trust Assoon., Ltd., [1933] 2 
W. W. R. 11 ; 41 Man. L. R. 398 ; 
affd. t [1934] 1 W. W, R. 801 ; [1934] 


2 W. W. R. 208; 3 D. L. R. 129; 
—CAN 19351 S * C * R * 1 ; 1 D * L * R * 353 * 


PART III. SECT. 3, SUB-SECT. 1.— 
D. (a). 

2055 ii. .] — BRIGHOU8E V. 

Morton, [19291 3 D. L. R. 91 ; S. C. R. 
512; revso.. 40 B. C. R. 278. — CAN. 

PART III. SECT. 3, SUB-SECT. 4.— A. 

2136 xxvi. .] — C. had mortgaged 

certain of his property to a bank. He 
became mentally defective, & allowed 
the payments to fall into arre&r. The 
applicants mortgaged their own pro- 
perty, Sc paid off the bank. At their 
request, the bank offered C.’s property 
for sale, &, there being no bid, trans- 
ferred it to the applicants, who sold the 
property to advantage. Tney olaimed 
commission as trustees : — Held : com- 
mission or remuneration could only be 
allowed for services rendered in the 
course of the administration of a trust, 
Sc that as the services had aU been 
rendered before appots. became trus- 
tees. no allowance oould be made. — 
Re Comm anus. [1927] S. A, S. R. 238.— 
AUS. 

t i, .1 — Apart from legisla- 

tion, the general rule is that, in the 
absence of an expressed prior stlpula- 
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tion with his cestui Que trust, a trustee 
will not be allowed remuneration for 
personal trouble Sc loss of time. 

The right of a trustee to remunera- 
tion under Trustee Act, R. 8. S., 1920, 
s. 65, may be disallowed where be has 
acted fraudulently or dishonestly in 
managing the trust. — Proctor v. 
Bentley (Saek.), [19291 3 W. W. R. 
711 ; [1930] 2 D. L. R. 6 ; 24 S. L. R. 
206.— CAN. 

si. Application for — Practice.] — One 
co-trustee may petition alone for 
trustees’ commission, & queen whether 
on such an application the ot. has 
jurisdiction to consider. Sc, if necessary, 
to award, a distribution of any com- 
mission it may allow. It is not 
necessary in all circumstances that the 
persona] representatives of a deceased 
trustee should have notioe of such an 
application. — Re . Bowman’s Settle- 
ment, [1829] S. A. S. R. 1.— AUS. 

PART III. SECT. 8. SUB-SECT. 5.— A. 

2171 L Question of instruction.] 

— Upon a summary application under 
Trustee Act, R. S. O., 1927, a. 59, « for 
the opinion, advice or direction of the 
ct.,* the ct. will not determine legal 
rights . — Re Tbcumskh Public Utili- 
ties Commission & McPhkr, [1931] 
1 D. L. R. 538 ; 66 O. L. R. 931.— CAN. 
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2250. Add. Annotation : — Refd. Re Lloyds Bank, 
Bomze & Lederman v, Bomze, [1931] 1 Ch. 
289. 

2269. Add, Annotation : — Consd. Re Raine, Tyer- 
man v, Stansfleld, [1929] 1 Ch. 718, 

2273a. Voluntary settlement in accordance with 
unexecuted will — Failure to include trust for 
maintenance — Remedy of beneficiary.] — 
Langdon v, Blake (1866), 12 L. T. 202 ; 11 
Jur. N. S. 702. 

2273b. Power to pay sum out of capital — Interest 
of infant contingent — Meaning of “ occur- 
rence of any other event.”] — Under the 
trusts of the will of a testator who died in 
1930, an infant was entitled, subject to the 
life interests of testator’s widow & the 
infant’s mother who was restrained from 
anticipation, to a share in testator’s residuary 
estate contingently upon surviving her 
mother & attaining the age of twenty-one 
years. Upon a summons by the mother (a 
married woman) of the infant asking that 
the trustees might be authorised under 
Trustee Act, 1925 (c. 19), s. 32, with the 
consent of pltf. & of testator’s widow to raise 
& pay out of the capital of the contingent 
share of the infant in the residuary estate of 
testator certain sums for school fees & other 
incidental expenses: — Held: (1) upon the 
proper construction of the will &> Trustee Act, 
1926 (c. 19), s. 32, the alternative con- 
tingency therein mentioned of “ the occur- 
rence of some other event ” is not restricted 
to the occurrence of an event having no 
reference to a specified age, but, while ex- 
cluding the single event of attaining a specified 
age, includes the compound or double event 
of attaining a specified age & survivorship ; 
&, accordingly, the power of advancement con- 
ferred upon trustees by that sect, was (sub) 
ject to the provisoes in that sect, contained - 
available in respect of the interest of the 
infant in the residuary estate of testator ; 
(2) notwithstanding the restraint on anticipa- 
tion imposed by the will on the interest of 
the mother of the infant, she was capable 
of giving a valid consent to the exercise of 
such power, within proviso (c) to Trustee 
Act, 1925 (c. 19), s. 32 (1).-— Re Garrett, 
Croft v. Ruck, [1931] Oh. 477 ; 103 L. J. Ch. 
244 ; 151 L. T. 194. 

2273c. Effect of restraint on anticipation 

— On power to consent to exercise.] — 

Re Garrett, Croft v. Ruck, No. 2273b, 
ante . 

2280. Add. Annotation : — Refd. Re Halsted’s Will 
Trusts, Halsted v. Halsted, [1937] 2 All E. R. 
670. 

2280a. Meaning of “ benefit.”] — A 

testator directed that part of his residuary 
estate should be held upon trust to pay the 
income thereof to one of his sons <$c that after 
the son’s death it should fall back into & 
form part of testator’s residuary estate. The 
trustees were, however, empowered to 
advance to the son a sum not exceeding one- 
half of this settled fund for the purpose of 
establishing him in business “ or otherwise for 
his benefit or advancement in life.” The son, 


who was married, was not in a position to 
make provision for his wife & child in the 
future, & he sought to have a sum raised out 
of the settled fund to be settled upon himself 
for life & after his death for his wife for life 
& after her death for his children : — Held : 
the trustees had power under the terms of the 
settlement to raise a sum not exceeding one- 
half of the settled fund for the purposes of a 
settlement upon the son & his family, but 
such a settlement ought to include the wife &> 
children only, with an ultimate trust in favour 
of testator’s residuary trust . — Re Halsted’s 
Will Trusts, Halsted v. Halsted, [1937] 

2 All E. R. 670. 

2283a. Life interest protected against assign- 

ment — Forfeiture.] — Trustees of a will held 
land upon trust for sale <fc the proceeds of sale 
were not subject to any trust for reconversion 
under the will: — Held: (1) they were 

entitled to exercise the power of advance- 
ment out of capital conferred upon them by 
Trustee Act, 1925 (c. 19), s. 32, in favour of 
a remainderman, subject to the consent of 
the tenant for life, whose life interest was 
protected against assignment ; 1 (2) the 

tenant for life by consenting to the exercise 
of the power of advancement forfeited his 
life interest under the will . — Re Stimpson’s 
Trusts, Stimpson v. Stimpson, [1931] 2 Ch. 
77 ; 100 L. J. Ch. 312 ; 145 L. T. 249. 

2285a. Property held on trust for sale.] — Re 

Stimpson’s Trusts, Stimpson v. Stimpson, 
No. 2283a, ante. 

2287. Add. Annotation: — Refd. Re Duncombe’s 
Will Trusts, Wrixon-Becher v. Faversham 
(Earl) (1932), 140 L. T. 412. 

2289a. Accumulations of income applicable to 
overdraft — Overdraft secured by equitable 
mortgage — Legal mortgage of same property 
to pay off overdraft — Whether accumulations 
applicable to legal mortgage.] — A testator, 
when he died, owed a bank £915 by way of 
overdraft, as security for which he had de- 
posited the deeds of thirty-five cottages 
owned by him. By his will he directed that 
the bank should be paid out of accumula- 
tions of income “ till the mtge. I owe be 
paid.” Less than two years from the death, 
the bank required the trustees of the will 
to discharge the overdraft & to meet this 
the trustees borrowed the sum of £1,000 
from other parties on a legal mtge. of the 
cottages & paid off the overdraft out of 
these monies. There was no transfer of the 
bank’s security. The present trustee of the 
will raised the question whether the legal 
mtge. ought to be paid off out of accumula- 
tions of income : — Held : the answer was in 
the negative. To hold the contrary the ct. 
would Suave to make a new will for the testator 
to meet an event for which he had not pro- 
vided . — Re Brandon, Samuels v. Brandon 
(1932), 49 T. L. R. 48. 

2289b. Trust for maintenance education or benefit 
of children — No power to accumulate.] — On 
the marriage of O. and V., H. the father of the 
husband executed a deed whereby he 
covenanted with trustees that if the husband 


PART III. SECT. 4, SUB-SECT. 8. — B. 

2206 Iv. .1 — The rote that a 

trustee for sale is incapable of par* 


c hasing the trust property applies 
to a person to whom under the terms 
of the trust agreement the trustee was 
required to, & did* give the sole oharge 
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& general management of the trust 
property.— M cLennan v. Newton, 
{1928] 1 D. L. R. 189 : 87 Man. L. R. 
201 : 11927] 8 W. W. R. 684.— CAN. 
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Trusts, Huggins v. Beale, [1932] 2 Oh. 
15 ; 101 L. J. Ch. 320. 

8469a. Consent refused — Power of court to 

order sale under Law of Property Act, 1925 
(c. 20), s. 80.] — Re Beale’s Settlement 
Trusts, Huggins v. Beale, No. 3406a, ante. 

8475a. .] — In an administration action 

in which a decree had been made, Sc which 
was still pending, a receiver had been 
appointed, who was receiving the rents Sc 
profits Sc distributing them amongst various 
persons. On the coming into force of Law 
of Property Act, 1925 (c. 20), the statutory 
trusts under Sched. I., Part IV., of the Act 
came into operation, & the trustee, in whom 
the legal estate was vested, became invested 
with the statutory trusts for sale : — Held : 
the trustee could exercise the statutory 
trusts without the sanction of the ct. in the 
still pending suit. — Bernhardt v . Gals- 
worthy, [1929] 1 Ch. 549 ; 98 L. J. Ch. 284 ; 
140 L. T. 685. 

Annotation : — Reid. Re Thomas, Thomas v. Thompson, 
[1030) 1 Ch. 194. 

3475b. Persons beneficially Interested In posses- 
sion — Annuitants.] — The trustees of a will, 
which came into operation after the com- 
mencement of Law of Property Act, 1925 

’ (c. 20), were directed to stand possessed of the 

testator’s residuary re*l & personal estate 
upon trust to pay out of the income thereof 
four life annuities, & while any annuity 
remained payable to divide the surplus income 
amongst such of testator’s grandchildren as 
should be living for the period during which 
any annuity remained payable ; Sc, on cesser 
of all the annuities to stand possessed of the 
residuary estate in trust for his grandchildren 
Sc the issue then living of any then dead, as 
tenants in common according to the stocks. 
By a. codicil power was conferred upon the 
trustees after the expiration of five years 
from testator’s death to sell his residuary 
estate or any part thereof by public auction 
but not by private contract. Upon a sum- 
mons raising questions, whether the trustees 
or the persons entitled to the surplus income 
until ceBser of the annuities were the proper 
ersons in whom the land ought to be vested 
y the exor. ; Sc, if the trustees were the 
proper persons, whether the annuitants were 
persons whose wishes ought to be given effect 
to by the trustees for sale : — Held : the an- 
nuitants were persons beneficially interested 
in possession within Law of Property Act, 
1925 (c. 20), s. 20 (3), whose wishes should 
be consulted by the trustees for sale. — Re 
House, Westminster Bank v. Everett, 
[1929] 2 Ch. 100 ; 98 L. J. Ch. 881 ; 141 
L. T. 582. 

8488a. .] — Testator, who died iD 

the year 1901, gave the residue of his estate 
real Sc personal, consisting of certain stocks 
Sc shares, freehold hereditaments, Sc lease- 
hold houses held on leases expiring in the 
year 1924, to trustees upon trust neither to 
allow the same to remain in its state of 
investment at his decease or, as Sc when his 
trustees should, in their absolute discretion, 
see fit so to do, from time to time to realise Sc 


sell Sc convert the same or any part thereof. 
Testator directed his trustees to reinvest the 
money when realised in trustees’ securities 
Sc to hold the investments, whether original 
or substituted, upon trust to pay unto or 
permit his wife, F., who was one of the 
trustees, to receive the income of his residuary 
estate during widowhood, to be reduced to a 
moiety of the income on her re-marriage, Sc 
subject to her life interest the testator gave 
his residuary estate to his son C. to be paid 
to him as to a moiety at twenty-one & the 
residue on his attaining thirty, but should his 
son die under twenty-five the whole residue 
was given to F. : — Held : the words of the 
will created a trust for sale. — Re Crips, 
Crips v. Todd (1906), 95 L. T. 865. 

Annotations : — Consd. Re Johnson, Cowley v. Publio Trustee, 

[1915] 1 Ch. 435 ; Re White's Settlement, Pitman v. 

White, [1930] 1 Ch. 179. 

3489. Add. Annotation : — Dlstd. Re White, Pit- 
man v. White (1929), 40 T. L. R. 30. 

3489a. With consent of tenant for life.] — 

By a marriage settlement made in 1882 an 
undivided share of real estate passing under 
a will was settled, together with other 
property belonging to the wife, upon trust 
either to retain the same in its present con- 
dition, or with the consent of the tenant for 
life during her life, to sell, Sc after her death 
to sell at the discretion of the trustees. The 
settlement contained various powers to the 
trustees appropriate to the management of 
real estate, but no power to postpone con- 
version. In 1906 a partition of the entirety 
of the estate was effected, Sc ceftain heredita- 
ments appropriated Sc conveyed to the 
trustees in satisfaction of the undivided 
share settled. On a summons to determine 
the question whether the land remaining 
unsold was settled land or held upon trust 
for sale : — Held : the settlement having 
been made before the coming into operation 
of Law of Property Act, 1925 (c. 20), under 
sect. 25 (4), of which it would have created a 
trust for sale, the question was one of con- 
struction, & having regard to the trusts & 
powers in the settlement for the management 
of the property as real estate, the land 
remaining subject thereto was not held upon 
trust for sale but was settled land. — Re 
White’s Settlement, Pitman v. White, 
[1930] 1 Ch. 179 ; 99 L. J. Ch. 49 ; 142 
L. T. 279 ; 40 T. L. R. 30. 

3490. Add. Annotations : — Consd. Re Whitaker, 
Rooke u. Whitaker, [1929] 1 Ch. 662. 
Refd. Re Conquest, Royal Exchange Assur- 
ance v. Conquest, [1929] 2 Ch. 363. Mentd. 
Re Smith, Vincent v. Smith, [1930] 1 Ch. 88. 

3491a. Estate divisible among beneficiaries — Trus- 
tee must sell — Notwithstanding power to post- 
pone under Law of Property Act, 1925 (c. 20), 
s. 25.] — Re Ball, Jones v. Jones (1930), 74 
Sol. Jo. 298. 

3571. Add. Annotation : — Refd. Barlow v. I. R. 
Comrs. (1937), 21 Tax Cas. 354. 

3585. Add. Annotation : — Dlstd. Re Warren, Public 
Trustee v. Fletcher, [1939] Ch. 684. 


PART V. SECT. 7, SUB-SECT. 2.— F. (d). 

, «I. - — Objection by beneficiaries— Duty to seU or apply to court for direction.}*- Dothie «. Ga.ixa.qbks & Duthib. 
[1930} 2D. L.B. 683. — CAN 
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3590. Add. Annotations: — As to (1) Consd. Re 
Mansel, Smith v. Manse], [1930] 1 Oh. 352 ; 
Re Wills, Dulverton v. Macleod, [1939] Ch. 
706. 

3592a. .] — A testator by his will gave the 

residue of his property upon trust for his 
wife for life or so long as she should continue 
his widow. In the event of her remarriage, 
testator directed that his trustees should set 
apart from the trust funds a sum sufficient 
to secure to the wife an annual income of 
£300. The principal of that sum was to be 
aid after the wife’s death to testator’s step- 
aughter absolutely. Testator died in 1892, 
& was survived by his wife. Upon a sum- 
mons to determine questions arising upon the 
will, it was held (inter alia) that in the event 
of the widow’s death without marrying again 
a fund sufficient when invested to produce 
on the date of the widow’s death £300 a 
year would devolve upon the step-daughter 
absolutely. Testator’s widow died in 1934 
without having remarried, & the step- 
daughter claimed that the sum due to her, 
subject to adjustment in respect of advances 
made during the widow’s lifetime, should be 
provided by the trustees raising & paying to 
her such capital sum as, if invested in 2£ per 
cent, consols at the date of the widow’s 
death, would have produced an income of 
£300 : — Held : the trustees had a discretion 
under the will to appropriate for the purpose 
of the widow’s annual income of £300 such of 
the investments authorised by the will as they 
should think fit, & as that discretion iiad not 
been surrendered, they should be at liberty, 
subject to adjustment in respect of advances, 
to appropriate, for the purpose of constituting 
the fund payable to the step-daughter, in- 
vestments forming part of the funds subject 
to the trusts of the will. — Re Nicholson’s 
Will Trusts, Ortmans v. Burke, [1936] 3 
A11E.R. 832. 

3617. Add. Annotation : — Retd. Re Fenton (No. 2), 
Ex p. Fenton Textile Assocn., Ltd., [1932 
1 Oh. 178. 

3626. Add. Annotation : — Apld. Re Lennar d, Len- 
nard’s Trustee v . Lennard, [1934] Ch. 235. 

3639a. Power to partition — Under Law of Property 
Act, 1925 (c. 20), s.28 (8) — When exerclseable.] 


— (1 ) Law of Property Act, 1925 (c. 20), 
s. 28 (3), which enables trustees for sale to 
partition unsold land in cases where the net 
proceeds of sale have become “ absolutely 
vested ” in adult persons in undivided shares, 
does not apply where those proceeds are only 
vested in life tenants. A power of partition 
in a will-settlement is pro tanto inconsistent 
with the statutory trusts for sale, & cannot 
therefore be treated as an “ additional or 
larger” power preserved by sect. 28 (1) as 
amended by Law of Property (Amendment) 
Act, 1926 (c. 11), Sched. It is therefore 
overridden by the statutory trusts. 

(2) Where partition, though expedient, 
cannot be effected under any power vested 
in the trustees by the trust instrument or 
by law, the ct. can confer the necessary 
power for that purpose under Trustee Act, 
1925 (c. 19), s. 67 . — Re Thomas, Thomas v. 
Thompson, [1930] 1 Ch. 194 ; 99 L. J. Ch. 
140 ; 142 L. T. 310. 

Annotations: — As to (1) Distd. Gorringe & Braybons, Ltd. 
Contract, [1934] Oh. 614, n. As to (2) Consd. lie Broolcer, 
Public Trustee v . Young, [1934] Oh. 610. 

3639b. .] — Re Gorringk & Bray- 

bons, Ltd.’s Contract, [1934] Ch. 614, n. ; 
151 L. T. 347, n. 

Annotation : — Consd. Re Brooker, Public Trustee v. Young, 
[1934] Ch. 610. 

3639c. Proceeds absolutely vested in 

trustees or personal representatives.] — The 

power of partitioning land given to trustees 
for sale by Law of Property Act, 1925 (c. 20), 
s. 28 (3), in cases where the proceeds of sale 
have “ become absolutely vested in persons 
of full age in undivided shares,” with the 
consent of the persons, if any, interested 
in possession of the net rents & profits of the 
land until sale, is exerciseable when the 
persons in whom the proceeds of sale are 
vested are trustees or personal representa- 
tives, & is not confined to the case where 
such persons are beneficially interested in the 
property. — Re Brookkr, Public Trustee v. 
Young, [1934] Ch. 610; 151 L. T. 345; 

sub nom. Re Brookkr, Young v. Public 
Trustee, 103 L. J. Oh. 247 ; 78 Sol. Jo. 447. 

3639d. Whether court may confer.] — 

Thomas, Re, Thomas v. Thompson, No. 
3639a, ante. 
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3677. Add. Annotation : — Refd. Nicholson’s Will 
Trusts, Ortmans v. Burke, [1936] 3 All E. R. 
832. 

3703a. What amounts to amalgamation.] 

— A scheme of arrangement was promoted 
by the directors of six electric lighting cos. 
serving different London areas, under which 
their capital, or at least 90 per cent, thereof, 
was to be acquired by a holding co. which 
would issue shares at par value to the stock- 
holders in exchange for their holdings. 


The objects of the holding co. were to control 
the policy of the constituent cos. to effect 
economies in administration, & to carry 
on other business which might advantageously 
be combined with that of the cos., but was 
beyond their powers. No transfer of the 
undertakings of the constituent cos. to the 
holding co. was either effected or intended, 
but the pooling of profits was suggested as a 
future possibility : — Held : the scheme was 
not an “ amalgamation of the co. with 


PART VI. SECT. 1, SUB-SECT. 2. 
•c. Trustee Act, R. 8. A., 1922. 
*. 544 — Fraser 9 . Fraser, [1933] 
8. a R. 171 ; 2 D. L. R. 513.— CAN. 

PART VI. SECT. 4» SUB-SECT. 2. 
•k. What inves t m e nts included in 


power to invest— On 44 public stocks or 
funds in Government securities of the 
United Kingdom " — £3$ per cent. War 
Loan .) — Determination of question 
whether the new £3| per cent. War 
Loan wu an investment authorised 
by a settlement, the words being. 


" the public stocks or fund# in Govern- 
ment securities of the United King- 
dom ” : — Held, : within the additional 
modes of investment of trust funds 
authorised for trustees by sect. 18 of 
Adaptation of Enactments Act, 1922. 
—Re Westby, [1932] I. R. 444.— 1R. 
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another co.” within Trustee Act, 1925 (c. 19), 
s. 10 (3) (c), in which the trustees of a settle- 
ment comprising a sum of stock of one of 
the constituent cos. were authorised to 
concur. — Re Walker's Settlement, Royal 
Exchange Assurance Oorpn. v. Walker, 
[1935] Oh. 567; 104 L. J. Ch. 274; 153 
L. T. 06 ; 51 T. L. R. 389 ; 79 Sol. Jo. 302, 
C. A. 

3706a. .] — Under the will of a testator 

who died in 1880 the trustees were to invest 
his residuary estate upon certain American 
securities, & to appropriate these securities 
to the value of £35,500 towards a settled 
legacy. In 1938 the public trustee was 
appointed trustee of the will, & at that date 
the legacy fund was not invested in any of 
the securities mentioned in the will but was 
invested in securities authorised by law for 
the investment of trust funds : — Held : the 
direction in the will was not the expression 
of any contrary intention within Trustee 
Act, 1925, s. 09 (2), & the trustee could there- 
fore invest the fund in any authorised 
security. The language of that sub -sect, has 
the same meaning & effect aB the words 


“ unless expressly forbidden ” in Trustee 
Act, 1893, s. 1. — Re Warren, Public 
Trustee v . Fletcher, [1939] Ch. 684 ; 
[1939] 2 All E. R. 599 ; 108 L. J. Ch. 311 ; 
161 L. T. 32 ; 65 T. L. R. 796 ; 83 Sol. Jo. 
455. 

8788. See [1897] W. N. 6, from which it appears 
that this case was reversed on appeal. 

3747. Add. Annotation : — Dlstd. Re McEacham’s 
Settlement Trusts, Hobson v . McEacharn 
(1939), 101 L. T. 263. 

3747a. “ Stocks funds & securities ” — Fully 

pftld shares of limited company.] — A [settle- 
ment contained a provision enabling the 
trustees to invest the trust funds in such 
“ stocks, funds & securities ” as they should 
think fit : — Held : the trustees had, under 
that provision, power to invest the funds 
in fully paid Bhares of a limited co. — Re 
McEacharn's Settlement Trusts, Hobson 
v. McEacharn, [1939] Ch. 858 ; 108 L. J. Ch. 
320 ; 101 L. T. 203 ; 55 T. L. R. 937 ; 83 
Sol. Jo. 622. 

8922. Add. Annotation : — Refd. Re Vickery, Vick- 
ery v. Stephens, [1931] 1 Oh. 672. 


Part VII. — Breaches of Trust 


3996a. .] — Re Windsor Steam Coal Co. 

(1901), Ltd., No. 2033a, ante. 

4002. Add. Annotation : — Refd. Re Blake, Re 
Minahan’s Petition of Right (1931), 100 
Li. J. Oh. 251. 

4050. Add. Annotation : — Refd. Re Houlder, [1929] 
1 Ch. 205. 

4186. Add. Annotation : — Refd. Re Blake, Re 
Minahan’s Petition of Right (1931), 100 
L. J. Ch. 251. 

4162. Add. Annotation : — Refd. A.-G. v. Goddard 
(1929), 98 L. J. K. B. 743. 

4322. Add. Annotation : — Refd. Re Fenton (No. 2), 
Ex p. Fenton Textile Assocn., Ltd., [1932] 
1 Ch. 178. 


4356. Add. Annotations : — Consd. Re Windsor 
Steam Coal Co. (1901), [1929] 1 Ch. 151. 
Apld. Re Vickery, Vickery v. Stephens, [1931] 
1 Ch. 672. 

4360. Add. Annotations: — As to (1) Apld. Re 
Windsor Steam Coal Co. (1901), [1929] 1 Ch. 
151. As to (3) Refd. Re Vickery, Vickery v. 
Stephens, [1931] 1 Ch. 572. 

4362a. Procedure— Originating summons — When 
applicable.]— The beneficiaries under a will 
wrote to the trustees alleging that a breach 
of trust had been committed ; the trustees 
thereupon took out an originating summons 
under R. 8. C., Ord. LV., r. 14a, asking that 
they might he wholly relieved under Trustee 
Act, 1925, s. 61, from all personal liability in 
consequence of the alleged breach of trust : — 


PART VI. SECT 7, SUB-SECT. 1. 
in. Action to set aside trust pending.) 
— The trustee under a donatio mortis 
oausd is not guilty of laches If he does 
not invest trust funds in securities 
but deposits them in a bank, when 
suit has been brought against him to 
have the gift set aside, & 3 per oent. 
interest is all he should pay .—Walker 
v. Roman Catholic bishop or St. 
John, [1029] 4 D. L, R. IS; 64 
N. B. R. 371.— CAN. 


PART VI. SECT. 7, SUB-SECT. 2.— E* 
■p. Executor -trustee — Not liable for 
failure to invest within one year of 
death. }— Campbell v. Hogg, [1930] 3 
D. L. R. 673.— CAN. 


*q, .] — Under the decision 

of the Privy Council in Campbell v. 
Hogg, where a trustee is passing his 
accounts before a Surrogate Cfc. fudge 
under Trustee Act, R. S. O., 1927, 
s. 23. the ot, or judge cannot charge the 
trustee who was also exor. with losses 
ar ising from failure to sell non-trustee 
investments of testator within one 
year of the date of testator’s death. — 


Re Johnson, [1932] O. R. 385 ; 3 

D. L. R. 164.— CAN. 


PART VI. SECT. 7, SUB-SECT. 2.— 
F. [a,. 

p i. Failure to invest — Reliance 

on counsel ’« opinion .] — Trustees were 
asked by a beneficiary to invest certain 
moneys, most of which were ad- 
mittedly due to the beneficiary pending 
settlement of the account. At the same 
time the trustees were told that a 
claim for interest would be made against 
them If the moneys continued to lie 
idle. The trustees, acting on the 
erroneous opinion of oounael that they 
were not entitled to invest, omitted to 
do so : — Held : the proper oourse was for 
the trustees to invest as requested, but 
having referred what was a matter ot 
law to competent counsel for his 
opinion & having acted on it, they were 
not guilty of wilful neglect & default 
so as to make them accountable for the 
loss. — Perpetual Trustee Co. v. 
Watson (No. 9) <102n, 28 8. R. 
N. a W. 43 ; 44 N. 8. W. W. N. 3.— 
AU8. 
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PAHT VII. SEC?. 1, SUB-SECT. 1. 

3928 ii. .1 — Johnston v. Smith 

& Nelson, [1928] 4 D. L. R. 774 ; 
[1928] 3 W. W. R. 495.— CAN. 

PART VIL SECT. 1* SUB-SECT. fl. 

3936 Hi. Loss of securities .] — 

Brown v. Brown. [19321 2 D. L. R. 
819; revsg ., [1931] 4 D.*L. R. 420.— 
GAN. 


PART VII. SECT. 3, SUB-SECT. 2.— 
B. (a). 


4100 I. Trustee paying money to 

wrong person .] — -Chean© Thtb Phin 
v. Lam Kin Sang, [19291 A. C. 670.— 


STRAITS SETTLEMENTS. 


PART VIL SECT. 3, SUB-SECT. £.— 

B. (b). 

ag. No fixed rate — Dependent on 
extent of breach .] — Toronto Gknkral 
Trusts Co. ». Hogg. [1932] 4D.hR. 
465 ; O. R. 641: affd., [19331 3 
D. L. TL 7tl ; (193418/0. R.I.— CAN 
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Held : where the beneficiaries are hostile, 
an originating summons under R. 8. C., 
Ord. Lv. f r. 14a, is not the proper procedure 
for determining whether trustees ought 
fairly to be excused under the Trustee Act, 
1925, s. 61, from any particular conduct. 

. The ct. has no jurisdiction to deal with the 
matter on originating summons under 
R. 8. C., Ord. Lv., r. 14a, where there are 
disputed questions of fact. — Re Dove’s Will 
Trust, Hedley v. Dove (1939), 161 L. T. 10. 

4602. Add. Annotation : — Held. Re Kay’s Settle- 
ment, Broadbent v. Macnab, [1939] Ch. 329 

4612. Add. Annotation: — As to (1) Retd. Madras 
Official Assignee v. Krishnaji Bhat (1933), 49 
T. L. R. 432. 

4614. Add. Annotation: — As to (1) Refd. Madras 
Official Assignee v. Krishnaji Bhat (1933), 
49 T. L. R. 432. 

4617. Add. Annotation : — Consd. Re Wheeler & 


Co., Trustee v. Kirby & Grainger (1933), 76 
L. Jo. 86. 

4619. Add. Annotation : — Refd. Madras Official 
Assignee v. Krishnaji Bhat (1933), 49 
T. L. R. 432. 

4626a. .] — G. & two others, trustees of funds 

without power to lay out in land, purchased 
copyholds to be held on trusts as nearly as 
possible to correspond with the trusts of the 
settlement. The husband laid out money 
on the copyholds & was bkpt., &> the trustees 
neglected to prove in respect of a portion of 
the fund covenanted to be paid by the 
husband, & the surviving trustee proceeded 
to sell under a power contained in the deed 
executed on the purchase of the copyholds. 
On motion for injunction to restrain his inter- 
ference with the property, & for payment of 
the sum due on the covenant of the husband 
into ct. motion granted in both respects. — 
Wiles v. Gresham (1853), 1 W. R. 514. 


Part VIII. — Judicial Trustees. 


4728a. Appointment In pending action for adminls- Jones v. Pickett, [1934] W. N. 77; 177 

tration — Title of summons . ]—Re Jones, L. T. Jo. 274. 


PART VII. SECT. 4, SUB-SECT. 3— B. 

4367 i. Without negligence .} — 

M. & B.» a solr., who were the trustees 
& exors. under a will, decided that 
certain shares, part of the trust estate, 
should be sold In order to provide for 
the payment of legacies. M. allowed 
B. to put himself in a position where 
he was able to misappropriate the 
proceeds of the sale of the shares, &, 
also, two bearer cheques drawn on the 
estate trust account to pay certain 
legatees. M. throughout acted 
honestly, but, although he did not 
suspect that B. was dishonest, M. had 
at least a certain amount of suspicion 
that there was an element of risk 
attaching to his conduct, 8c at the 
material dates he knew that he was 
omitting to perform his duty to protect 
the trust estate & to safeguard the 
interests of the beneficiaries & he took 
the risk of such omission : — Held : 
(1) M. had been guilty of wilful neg- 
lect 8c default within Trustee Act, 
1925, s. 59 (2), 8c he was not safe- 
guarded from responsibility for his 
breach of trust by the provisions of 
that sub-sect. : (2) M., although he 
had acted honestly throughout, had 
not acted reasonably. 8c, accordingly, 
he was not entitled to the protection 
of Trustee Act, 1925, s. 85 (2).— 
Dalrymplk v. Melville (1932), 32 
S. R. N. S. W. 596 ; 49 N. S. W. W. N. 
206.— AUS. 


moneys In such investments as they 
In their absolute discretion thought fit. 
The sole surviving trustee, a son of 
testator, lent trust moneys at Interest 
upon the security of deposited jewellerv 
without independent valuations, & 
made other loans without taking 
security. By Ordinance No. 14 of 
1929, s. 60, the ct. may relieve a 
trustee, wholly or partly, from personal 
liability for a breach of trust, if it 
appears to the ct. that he has acted 
honestly & reasonably, & ought fairly 
to be excused : — Held : ( 1 ) the loans 
upon the security of Jewellery were not 
breaches of trust in the absence of 
proof that the security was Insufficient 
when the loans were made, but the 
unsecured loans were not investments, 
8c therefore were made in breach of 
trust ; (2) the trustee was not entitled 
to relief under the Ordinance, beoause, 
although he had acted honestly, he 
had not considered whether the un- 
secured loans were dispositions which 
it was prudent & right for him to make 
as a trustee, hut had treated it as 
sufficient that the testator himself 
made similar loans In his lifetime. 

Semble : an appeal Ilea from the 
exercise by a trial Judge of the dis- 
cretion oonferred by sect. 60 of the 
Ordinance. — Khoo Tick Keong v. 
Ch'ng Joo Tuan Neoh, [19341 A. C. 
529 ; 103 L. J. P. C. 161 ; 152 L. T. 53, 
P. O. — STRAITS SETTLEMENTS. 


am. Loans without security — Similar 
loans made by testator .} — The will of a 
testator domiciled in the Straits Settle- 
ments created a trust fund 8c provided 
that the trustees might Invest trust 


PART VII. SECT. 6, SUB-SECT. 3.— 
0. (a). 

4608 li. .] — Where a trustee 

wrongfully mingles trust property 


with his own, the beneficiary is entitled 
to a oharge on the whole fund for the 
amount due to him. — Official As- 
signee, Madras v. Minaksui Vidya- 
salai Sangam (1929), I. L. R. 52 
Mad. 919.— IND. 


, R. 481 
870.— CAN. 


y .. .] — Davies v . Chribtakos. 

[193y 1 D. L. R. 1009 ; [1930] 3 

W. W. R.481 ; vary., [19301 2 D. L. li. 


PART VII. SECT. 6, SUB-SECT. 2.— A. 

4651 1. Form of proceeding.} — The 
ot. may entertain upon an originating 
summons a claim for relief framed 
on a breach of trust. — Perpetual 
Trustee Oo. v. Watson (No. 1) (1927), 
2S 8. R. N. S. W. 39 ; 45 N. S. W. 
W. N. 1.— AUS. 

•o. Whether right to jury exists .] — 
Defts., as exors. of a will, were directed 
by the will bo sell lands of testatrix, 
& distribute the proceeds among her 
children & a grandchild . In this action, 

S ltfs., two of the children, alleged that 
efts., exors., had committed a breach 
of trust by selling the lands at a gross 
undervalue. Pltfs. gave a notice for 
trial by Jury, & the action was tried 
with a Jury, & Judgment entered upon 
its findings In favour of pltfs. for the 
recovery of damages : — Held : the 
action being one which, before Adminis- 
tration of Justice Act, could have been 
brought only in the Ct. of Ch., pltfs. 
had no right to give a jury notice, & 
the notice should have been struck 
out by the trial Judge. — Davies v. 
Nelson, (1928J 1 D. L. R. 254 ; 61 
O. L. R. 457.— CAN. 
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Part IX— The 

4757. After this case add : — 

Power to sell open space held In undivided 
shares — Law of Property Act, 1925 (o. 20), 
Sched. I., Pt. IV., para. 2.] — See Settle- 
ments, Nos. 3151b, 3151c, ante . 

Appearance as plaintiff & defendant.] — See 
Executors, Nos. 7812a, 8757a, ante . 

4761. Add. Annotations : — Consd. Re Hulton, Mid- 
land Bank Executor & Trustee Co. v. Thomp- 
son, [1936] 2 All E. R. 207. N.F. Re Riddell, 
Public Trustee v. Riddell, [1936] Ch. 747. 

4761a. Not payable from annuities.] — 

Testator appointed the Public Trustee to be 
one of the exors. & trustees of his will. He 
bequeathed several annuities & disposed of 


Public Trustee. 

his residuary estate : — Held : the income 
fee, to which the Public Trustee is entitled 
under Public Trustee Act, 1906 (c. 53), s. 9, 
is an administration expense & no part 
of it is payable out of the annuities. — Re 
Riddell, Public Trustee v. Riddell, 
[1936] Ch. 747 ; [1936] 2 All E. R. 1600 ; 106 
L. J. Ch. 378 ; 155 L. T. 247 ; 52 T. L. R. 
675 ; 80 Sol. Jo. 695. 

Annotations : — Diftd. Re Roberts’s Will Trusts, Younger v. 
Lewins, [19371 Oh. 274. Consd. Re Godwin, Coutts & Co. 
v. Godwin, [1938] Ch. 341. 

4763. After this case add : — 

Construction of will — Appearance as 

plaintiff & defendant.] — See Executors. 
No. 8757a, ante. 
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VALUERS AND APPRAISERS. 


31. 


Part II. — Duties, Rights, and Liabilities. 


Add. Annotations : — Retd. McAlister (or 
Donoghue) v. Stevenson (1932), 101 L. J. P. C. 

119 ; Old Gate Estates, Ltd. v. Toplis & 
Harding & Russell, [1939] 3 All E. R. 209. 


85. Add. Annotation: — As to (1) Refd. Shipley 
Urban District Council v. Bradford Corpn. 
(1935), 179 L. T. Jo. 475. 


PART II. SECT. 1 

b». Liability for loss — Valuation bond 
fide.] — Deft., a paid valuator, estimated 
the value of a certain property at 
$4,980, stating: in the certificate of 
value that he held himself “ responsible 
to yon," pltfs., ** for the correctness of 
this report & valuation," which was 
enclosed in a letter stating ** the houses 
are unfinished, & my valuation of 
$4,980 is on the supposition that they 


will be finished in a manner similar to 
those adjoining. A final inspection 
should, 1 think, ne made." The houses 
never were finished similarly to those 
adjoining, nor was the deft, ever called 
upon to make any final or other inspec- 
tion, & at a subsequent sale the pro- 
perty, which had been taken possession 
of by the mtgees. & allowed to become 
greatly out of repair, realised only 
•1,800 : — Held: under those circum- 
stances, there being no mala fldes 


Imputable to the appraiser, that he was 
not answerable for the loss sustained 
by tbo lender. — Scottish American 
Investment Co. v. Hope (1879), 26 
Gr. 430.— CAN. 

PART II. SECT. 2. 
sb. Incomplete valuation — Effect of . j 
— Danroth v. Railway Passengers 
Assurance Co., ri 930) 2 W. W. R. 
555 ; [1931] 1 D. L. R. 150; 43 

B. C. R. 21.— CAN. 
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WATER SUPPLY. 


Part I. — Supply by Local Authorities. 


13a. Interference with existing supply.] — Pttfs. 
were the owners in fee simple & the tenant of a 
farm which had been sold to their pre- 
decessors in title in 1923. The 1923 con- 
veyance contained the words “ . . . together 
with the right as now enjoyed in common 
with others having the same right to the 
water supply to the hereditaments herein- 
before described through pipes from a spring. 
. . .” In 1933 whatever rights had been 
conveyed to the then purchasers in 1923 
passed to pltfs. In 1934 defts., a local 
authority, acquired the pipes <te water rights 
which constituted the water supply to the 
farm. As a result of the construction of 
additional service pipes by defts., the supply 
of water to the farm was decreased. Pltfs. 
sought an injunction to restrain defts. from 
making these alterations : — Held : upon the 
construction of the deed of 1923 the right 
conveyed was one to have the residue of 
the water after the then existing branches 
had been supplied through service pipes of 
the diameter then used. — Beauchamp v. 
’Frome Rural District Council, [1938] 1 
All E. R. 595 ; 54 T. L. R. 176 ; 82 Sol. Jo. 
213 ; 30 L. G. R, 377, C. A. 

33a. By agreement — Whether easement 

appurtenant.] — Deft, board became in 1920 
the successors of the Weardale & Shildon 
District Waterworks Co., which had been 
incorporated by statute in 1806, its powers 
being extended by Acts of 1875 & 1879. 
Under the 1879 Act the Weardale Co. acquired 
the right to lay a line of pipes along a line 
shown on a deposited plan, with a permitted 
deviation. In 1880 it became necessary to 
lay pipes through land belonging to the pre- 
decessor in title of the present pltfs., &, as 
this could not be effected by exercising its 
rights under the 1879 Act, the land being 
outside the permitted deviation, it entered 


intp an agreement whereby, in consideration 
of the payment of a yearly rentcharge of £3, 
the co. was granted the right to lay pipes 
through this land. This land subsequently 
passed through several hands, during which 
the yearly payment of £3 was regularly made, 
until finally it became vested in fee simple in 
pltfs. They contended that the grant was 
not binding upon them, as the acquisition of 
the rights thereunder was ultra vires the co., 
& that it had never been enforceable. 
Alternatively, they contended that it was 
merely a personal licence, not binding on the 
grantor’s successors, & that, as there was 
no dominant tenement contiguous to the 
land in which the pipes were laid, it was an 
attempt to create an easement in gross : — 
Held : (1) as the consent of the owner of the 
land to the laying of the pipes was obtained 
by agreement, & not by compulsion, the co. 
was not acting ultra vires in acquiring the 
rights under the grant ; (2) the undertaking 
of the co. consisted of corporeal heredita- 
ments, namely, land for the erection of 
reservoir & other similarpurposes, & incorporeal 
hereditaments, namely, the rights required 
in the land of others to lay pipes & for other 
purposes, & so was capable of being a domi- 
nant tenement in respect of the grant 
although the co. had no contiguous land ; 
(3) the easement was one which was intended 
to be, & was capable of being, used & 
exercised in connection with the undertaking 
of the co., & was one which the then owner 
of the land could validly grant, & was binding 
upon his successors in title. — Be Salvin’s 
Indenture, Pitt v. Durham County Water 
Board, [1938] 2 All E. R. 498 ; 82 Sol. Jo. 
395 ; 36 L. G. R. 388. 

41 . Add. Annotation : — Apld. A.-G. v. London & 
Home Counties Joint Electricity Authority, 
[1929] 1 Oh. 513. 


PART I. SECT. 2, SUB-SECT. 1.— A. 

if’ Right of expropriation .) — A town 
in Saskatchewan can expropriate land 
outside its own limits in order to obtain 
a water supply, even though the water 
is to be obtained not for the town’s own 
purposes but with the object of selling 
It to a person or corpn. outside the 
town, r.g. as in this instance, the C.N.R. 
— Horwood v. Ganora Town, [1934] 
2 W. W. II. 348. — CAN. 

■1. Entry on land outside district .] — 
A local urban authority desired to enter 
lands outside its district & to make 
borings, for the purpose of measuring, 
surveying, making plans, & taking 
levels, to ascertain whether the lands 
were suitable to be acquired by them 
as the site of a new reservoir In con- 
nection with the water supply of their 
district. The' Justices had made an 
order that defts. were to admit pltf. 
authority to enter upon the lands for 
such purposes. Defts., however, ap- 
pealed to the County Ct. Judge, who 
held that seot. 271 of Public Health 
(Ireland) Act, 1878, under whioh the 


application was brought, did not apply 
to lands outside the district of the 
authority. He allowed tho appeals, 
but stated a special case for the opinion 
of the King’s Bench Division as to 
whether he was right in holding as he 
did : — Held : the County Ct. Judge 
was right in holding that sect. 271 of 
Public Health (Ireland) Act, 1878, did 
not enable pltfs. to enter upon lands 
outside their district. — Portrush 
Urban District Council v. Mairs, 
Portrush Urban District Council 
v. Sloan, [1937] N. I. 44.— IR. 

PART I. SECT. 2, SUB-SECT. 3.— A. 

u. Purity — Failure to maintain — 
Liability in damages .1 — Campbell v. 
Kingsville (Ont.), [1929] ID. LR. 
772.— CAN. 

PART I. SECT. 2, SUB-SECT. 5. 
tx. Losses — How calculated.] — A 

county council & a water board, in 
pursuance of their powers under local 
Acts & Orders, levied public water 
rates within limited areas in two 


counties. Prior to the operation of 
Local Govt. (Scotland) Act, 1929, 
these rates had been levied on gross 
annual value, whereas rates leviable 
under publio general Acts had been 
levied on a value arrived at after giving 
effect to deductions specified in 
Scbed. I. to Bating (Scotland) Act, 
1926. Under sect. 59 (1) of 1929 
Act the loss on aooount of the public 
water rate levied by the county council 
fell to be calculated in accordance with 
the rules already mentioned. Under 
seot. 70 (2) & relative Regulations the 
water board's loss also fell to be cal- 
culated in accordance with these Rules. 
The county council & the water board 
contended that, for the purpose of 
ascertaining their losses on account of 
the publio water rates referred to, 
" unreduced rateable value ” meant 
gross annual value : — Held : ** unre- 
duced rateable value ” was the value 
arrived at after giving effect to the 
deductions specified in Sched. I. to 
1926 Act. — Lanarkshire County 
Council v. Lord Advocate, [1837] 
S.C. 155.— SOOT. 
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Part III. — Powers. Duties and Liabilities of Undertakers. 


76a. Agreement to acquire before Board con- 
stituted — Whether binding.] — A water board 
constituted by a private Act consisted of 
representatives of a county council & four 
rural district councils, & it was provided 
by that Act that all agreements & con- 
veyances, etc., made by these separate local 
authorities should on k after the appointed 
day be binding & of as full force & effect in 
every respect in favour of or against the board 
as if the board had been a party thereto. 
The county council before the appointed day 
proceeded with the provision of a new pump- 
ping station, & entered into an agreement, 
acting on behalf of the board, for the purchase 
of a site. It was contended that the agree- 
ment, having been entered into before the 
board was in existence, could not be binding 
upon it : — Held : the provision in the private 
Act made the agreement enforceable against 
the board. — Bedford (Duke) v. Bucks 
Water Board, [1938] 1 All E. It. 199. 

99. Add, Annotations : — Refd. Bournemouth- 
Swanage Motor Road & Ferry Go. v. Harvey & 
Sons, [1929] 1 Oh. 686 ; Famworth v. Man- 
chester City Corpn., [1929] 1 K. B. 633. 

108. Add. Annotation : — Refd. Re Simeon, [1937] 
3 All E. R. 149. 

116. Add. Annotations : — Refd. Manchester Corpn. 
v. Famworth, [1930] A. C. 171 ; Blundy, Clark 
& Co. v. London & North Eastern Ry. Co., 

[1931] 2 K. B. 334 ; Kent & Porter v. Bast 
Suffolk Rivers Catchment Board, [1939] 2 
All E. R. 207 ; Smith v. Cawdle Fen, Ely 
(Cambridge), Oomrs., [1938] 4 All E. B. 64. 

119. Add. Annotation : — Refd. Read v. Croydon 
Corpn., [1938] 4 All E. R. 631. 

124. Add. Annotations : — Refd. Farr v. Butters 
Bros. & Co., [1932] 2 K. B. 606 ; Re Simeon. 
[1937] 3 All E. R. 149. 

135. Add. Annotation: — Refd. Read v. Croydon 
Corpn,, [1938] 4 Ail E. It. 631. 

136. Add. Annotations : — Consd. Barnes v. Irwell 
Valley Water Board, [1938] 2 All E. R. 650. 
Refd. Stevens v. Aldershot Gas, Water & 
District Lighting Co. (now Mid-Southern 
District Utility Co.) (1932), 102 L. J. K. B. 12 ; 
Read v. Croydon Corpn., [1938] 4 All E. ft. 
031. 

136a. .] — Defts. were con- 

stituted, under special Acts incorporating 
Waterworks Clauses Act, 1847, as the water 
board for a borough. Pltfs. were the 
occupants of premises in the borough which 
were supplied with water by a lead service 
pipe, not belonging to defts., but connected 
at a stop-cock with the main pipes of defts. 

The water provided by defts. was pure & 
wholesome in their main pipes & at the stop- 
cock, but it was of such a nature that, when 


it remained for a time in contact with lead, 
it dissolved & absorbed lead & became 
poisonous. Pltfs. having sustained lead 
poisoning through partaking of the water in 
their premises in ignorance of its poisonous 
quality brought an action against defts. 
claiming damages for breach of statutory 
duty, & for negligence. Defts. were aware 
that the water was plumbo-solvent, that it 
might become poisonous if it passed through 
a lead pipe, & that it would pass through a 
lead pipe on the premises occupied by pltfs., 
& they had taken steps to instal an apparatus 
to render the water harmless ; but they had 
unreasonably delayed installing that appara- 
tus, & they had failed to give pltfs. notice 
to take the precaution of drawing off a certain 
amount of water before using the water for 
drinking or cooking : — Held : the only 
statutory duty of defts. in regard to the 
quality of the water to be supplied by them 
was that imposed upon them by sect. 36 of 
the Act of 1847 — namely, to provide & keep 
in the pipes laid down by them a supply of 
pure & wholesale water, & that defts., having 
complied with that requirement, were not 
liable for any breach of statutory duty ; 
further, however, defts. were under a duty 
at common law to use reasonable care that 
the water should be pure & wholesome at 
the point at which it was received by pltfs. 
in their premises, defts. had negligently failed 
to perform that duty, & pltfs., having 
suffered injury by the negligence of defts., 
were entitled to damages ; & the statutory 
duty of defts. did not derogate from their 
obligation at common law. — Barnkh v. 
Irwell Valley Water Board, [1939] 
1 K. B. 21 ; |1938] 2 All R. R. 650 ; 107 
L. J. K. B. 629 : 159 L. T. 125 ; 102 .1. J\ 
373 ; 54 T. L. It. 815 ; 82 Hoi. Jo. 394 ; 36 
L. G. R. 493, C. A. 

138a. Liability for negligence — Who 

may sue.] — Deft, corpn. owned & maintained 
two water wells, the Addington & Stroud 
Green wells, for the purpose of supplying 
water to residents of the borough. The 
adult pltf. was a ratepayer in the said 
borough, & the infant pltf., his daughter, 
resided with him in the house in respect of 
which he paid the water rate. Jt was 
admitted that, as a result of drinking water 
supplied from the Addington well, the infant 
pltf. contracted typhoid. The infant pltf. 
claimed damages in respect of her illness, & 
the adult pltf. claimed certain special damage 
mcurred| m consequence of that illness. It 
was found upon the facts that defts. had not 
been negligent in the selection of the gathering 
ground, nor in the selection & supervision 
of its workmen, hut that they had been 


PART III. SECT, i, SUB-SECT. 2.— C. 

115 hr. .1 — Reap-, tinder statu- 

tory authority, laid Sc maintained water 
n>A.in« hat the streets In Adelaide. At 
11.15 p.m. on the night in question 
one of the water mains burst. At 
1S.90 a.m. it became dangerous to 
applts.* property. Sc it was reported 
to reepa. department a few minutes 


afterwards. Respe.' officer, without 
negligence as the trial Judge found, did 
not commence to turn off the water 
until 1 a.m., & the water was not 
turned off until 1.10 a.m. Resp.'s 
department relied upon the police Sc 
members of the pnbllo to report leaks 
8c maintained no inspection for the pur- 
pose of discovering them. The water 
which escaped damaged applts.' pre* 
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mises between 12.30 & 1.10 a.m. In 
an action by applts. against reap, claim- 
ing damages for the injury caused by 
the escape of water : — Held : reap, was 
not liable for the damage done with- 
out proof of negligence. — Cox Bros. 
(Australia), Ltd. v. Waterworks 
Comb. (1034), 50 0. L. R. 108 ; 12 
L. G. R. 21.— AU8. 
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negligent in thqt, during the carrying out of 
certain work at the Addington well, pre- 
cautions in the form of continual analysis of 
the water, searching inquiry into the ante- 
cedents of the workmen, & incessant super- 
vision over them, were not taken. Pltfs. 
contended, inter alia , (i) that the failure, on 
the part of deft, corpn. to supply pure & 
wholesome water, amounted to common law 
negligence, (ii) that there was a contract 
for the sale of goods — namely, water — and 
that there was a breach of the implied war- 
ranty contained in Sale of Goods Act, 1893, 
s. 14, (iii) that, apart from Sale of Goods 
Act, 1893, s. 14, there was a breach of con- 
tract for the rendering of services — namely, 
the supply of water — which included an 
implied warranty similar to that contained 
in Sale of Goods Act, 1893, s. 14, & (iv) that 
defts. were guilty of breaches of their statu- 
tory duty under Waterworks Clauses Act, 
1847, s. 35, & under Public Health Act, 1936, 
ss. Ill, 116. Hefts, contended, inter alia, 

(1) that they were not guilty of common 
law negligence, (ii) that there was no contract 
for the sale of goods or otherwise, & (iii) that 
thtey were under no duty to pltfs. either under’ 
Waterworks Clauses Act, 1847, or under 
Public Health Act, 1936, &, alternatively, 
that, if they were under any such duty or 
duties, the breach thereof conferred no right 

. of action upon pltfs.: — Held: (1) defts. 
were guilty of negligence at common law ; 

(2) where one person is by statute bound to 
supply water & another is entitled to receive 
it, there is no contractual relationship between 
these two persons, although the rights & 
obligations arising out of a statutory pro- 
vision may be similar to, or identical with, 
those arising out of an ordinary contract ; 

(3) defts. were guilty of a breach of statutory 
duty under Waterworks Clauses Act, 1847, 
s. 35, but that breach conferred a right of 
action upon a ratepayer only, & not upon 
persons resident in his household. This 
remedy was, therefore, confined to the adult 
pltf. ; (4) although Waterworks Clauses Act, 
1847, provides a penalty for a breach of a 
statutory duty, upon the proper construction 
of that Act, this is not an exclusive remedy, 
& an action for damages can also be brought 
in respect of a breach of that duty. — Read 
v. Croydon Corpn., [1938] 4 All E. R. 031 ; 
108 L. J. K. B. 72; 160 L. T. 170; 103 
,r. P. 25 ; 55 T. L. it. 212 ; 82 Sol. Jo. 991 ; 
37 L. G. R. 53. 

138b. Nature of remedy.] — Read 

v. Croydon Corpn., No. 138a, ante. 

150. Add. Annotations : — Apld. Manchester Corpn. 
v. Buttle, [1929] 2 Ch. 390. Consd. Kingston- 
upon-llull Corpn. v. Yuillc, [1939] 2 All E. R. 
48. 

165. Add. Annotation : — Consd. Kingston -upon - 
Hull Corpn. v. Yuille, [1939] 2 All E. R, 48. 

161 . Add. Annotation : — Consd. Manchester Corpn. 
v. Buttle, [1929] 2 Ch. 390. 


162. Add. Annotation : — Consd. Kingston-upon- 
Hull Corpn. v . Yuille, [1939] 2 All E. R. 48. 

165. Add the following paragraph & citations : — 

Under a local Act no person was entitled 
to require, nor was the corpn. bound to 
supply, any dwelling-house in the borough 
with water, otherwise than by meter or 
special agreement, where any part of such 
dwelling-house is used for any trade or 
business purposes : — Held : the residence of 
a dentist where he practised the profession 
of dentistry was a dwelling-house used in 
part for business purposes, & therefore the 
corpn. was entitled to demand & be paid an 
annual sum in addition to the ordinary 
domestic & public water rates charged in 
respect of dwelling-houses not so used, 
although the water supplied was used for 
domestic purposes within the meaning of 
another local Act. — Manchester Corpn. v. 
Bottle, [1929] 2 Ch. 390 ; 98 L. J. Ch. 394 ; 
142 L. T. 14; 94 J. P. 33; 45 T. L. R. 668 ; 
27 L. G. R. 748. 

165a. Supply for mixing medicines.] — A medical 
practitioner used a part of the house in which 
he resided as a surgery & dispensary. In the 
surgery there were two taps for hot & cold 
water respectively. The local municipal 
corpn. as undertakers supplied water to the 
house, & part of the water supplied to the 
two taps was used by the practitioner for the 
purposes of cleaning & disinfecting his 
surgical instruments & diluting medicines : — 
Held : the water used for the purposes 
specified, like the rest of the water supplied 
to the house, was used for “ domestic pur- 
poses ” within the meaning of the corpn.’s 
special Acts, which incorporated the relevant 
provisions of the Waterworks Clauses Acts ; 
& the corpn. could only claim in respect of 
the water supplied for these purposes pay- 
ment at the ordinary rate for domestic pur- 
poses, & not the higher charge fixed for 
water supplied to a dispensary. — Kingston- 
upon-Hull Corpn. v. Yuille, [1939] 2 
K. B. 769 ; [1939] 2 All E. R. 48 ; 160 L. T. 
448 ; 103 J. P. 153 ; 55 T. L. R. 538 ; 83 
Sol. Jo. 216 ; 37 L. G. R. 324, C. A. 

166a. Supply to separate premises — What are.] — 
By sect. 36 of the Sunderland & South 
Shields Water Act, 1921. “ The co. shall 

not be bound to supply more than one house 
by means of the same communication pipe <fc 
they may if they think fit require that a 
separate pipe be laid from the main into each 
house supplied by them with water.” 

Certain premises in South Shields which 
consisted of one building with two floors, 
the ground floor & the first floor, under a 
single roof, were let to two different occupiers 
who had the common use of a yard with a 
washhouse & w.c. A single communication 
pipe brought water from the main to the 
remises : — Held : as the premises enjoyed 
y each tenant were not limited to the two 
separate flats, but also included the yard, the 


PART IIL SECT. 2, SUB-SECT. 7. 
so. Supply for irrigation .] — A land 
co., which had bought land to which 
a water record was appurtenant, sold 
part of the land to the deft. & agreed 
to supply him with water for irrigation 
purposes at a rate not to exoeed a 
certain amoun t per acre. The land oo., 


6c a water co. which it had caused to be 
formed 6c which bad constructed an 
irrigation system for the purpose of 
supplying water to the land oo.'s 
covenantees, sold ail their rights in the 
water to the pltf. municipality which 
assumed the obligations of the land oo. 
The municipality then obtained from 
the Water Board an order under the 
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Water Aot increasing the rates charge- 
able for water for Irrigation purposes 
beyond those fixed by said agreement 
between deft. & the land oo. : — Held : 
the municipality was entitled to recover 
the increased rates from deft. — 
Penticton Corpn. v. Sutherland, 
[19281 2W.W.R. 145. — CAN. 
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washhouse Sc w.c. which were enjoyed in 
common by both tenants, there were not two 
separate & distinct houses for the purpose 
of pltf. co.’s Act. Each tenant as occupier 
of part of the dwelling-house had his own 
separate right to a separate supply of water, 
Sc that right could not be affected by the fact 
that the tenant of the other part of the 
dwelling-house had made default. — Sunder- 
mnd Sc South Shields Water Co. v. 
Hilton (1928), 97 L. J. K. B. 51(3 ; 92 J. P. 
89 ; 44 T. L. R. 402 ; 72 Sol. Jo. 302 ; 26 
L. G. R. 228. 

176a. Right to use fire-plugs for purposes other than 
extinction of fires.] — Hydrants, fire-plugs, Sc 
other apparatus, provided by a metropolitan 
waterworks co., pursuant to the Metropolitan 
Fire Brigade Act, 1865 (c. 90), s. 32, & 
Metropolis Water Act, 1871 (c. 113), s. 34, 
for supply of wAter in case of fire, may be 
used by the waterworks co. for purposes 
other than the supply of water for extinguish- 
ing fires, cleansing sewers Sc drains, cleansing 
Sc watering streets, or supplying public pumps, 
baths, Sc washhouses, without the consent 
of the London County Council, Sc may, by 
permission of the co., be used by persons 
other than the co. — London County Council 
v. East London Waterworks Co., [1900] 
1 Q. B. 330 ; 09 L. J. Q. B. 304 ; 82 L. T. 
208 ; 48 W. R. 252 ; 10 T. L. R. 141 ; 44 
Sol. Jo. 395, D. C. 

199a. Railway purposes — Wrongful user — Acquies- 
cence.] — A covenant to repair or renew . a 
ipe is broken if in consequence of the pipe 
ecoming furred by encrustation the flow of 
water is substantially diminish ^d, although 
it is still sufficient for ordinary purposes. 
Where a railway co. has obtained a supply 
of water by meter to a railway station this 
does not authorise the use of part of the 
supply for another railway station. Know- 
ledge of such wrongful user over a long period 
cannot be imputed to the principals supplying 
the water by reason of their agent having 
from time to time read a meter which 
happened to be side by side with the meter 
which measured the wrongful user of the 
supply. — Great Northern Railway v. 
Bradford Corpn. (1918), 88 L. J. Ch. 101; 
120 L. T. 207 ; 83 J. P. 33; 03 Sol. Jo. 
229 ; 17 L. G. R. 1. 

243. Add. Annotation : — Apld. Runcorn Guardians 
v. Worrall (1930), 94 J. P. Jo. 205. 

269. Add. Annotation: — Ab to (1) Refd. Copper 
Export Assocn. Inc. v. Mersey Docks Sc 
Harbour Board (1932), 48 T. L. R. 542. 


269a. Personal injury.] — A road bad 

been dedicated to & accepted by the public 
but not yet adopted by the local authority, 
so that the road was repairable by no one. 
The local authority was also the water 
authority Sc in this capacity in Sept. 1934, 
it laid in the pavement of the road certain 
stopcocks & levelled them with the pave- 
ment by ramming in earth. Owing to the 
action of rain & weather upon the earth one 
of the stopcocks protruded. In Sept. 1910, 
pltf. fell over the protruding stopcock Sc 
injured herself. In an action for damages 
the local authority relied upon Waterworks 
Clauses Act, 1847 (c. 17), s. 32 : — Held: it 
was not sufficient for the local authority, 
when it reinstated the road in accordance 
with its obligations under Waterworks Clauses 
Act, 1847 (c. 17), s. 32, to level up the pave- 
ment with earth or otherwise, in such a 
manner that the action of the weather would 
revive the inequality ; but the road ought 
to have been so reinstated that no inequalities 
would be produced except by the natural 
consequence of wear & tear. The local 
authority having failed in its statutory duty 
was therefore liable. — Withington v. Bolton 
Borough Council, [1937] 3 All E. R. 108. 

270. Add. Annotation Refd. Grant v. Derwent, 
[1929] 1 Ch. 390. 

275. Add. Annotation : — Consd. Markland v. Man- 
chester Corpn., [1934] 1 K. B. 500. 

276. Add. Annotation : — Consd. Markland v. Man- 
chester Corpn., [1934] 1 K. B. 500. 

279. Add. Annotation : — Refd. Withington v . 
Bolton Borough Council, [1937] 3 All E. R. 
108. 

283. Add. Citation : — affg . , S. C. sub nom. Strute 
v. Southwark Sc Vauxiiall Water Co. 
(1889), 53 J. P. 424 ; 5 T. L. R. 451. 

285. Add. Annotation : — Generally , Consd. With- 
ington v. Bolton Borough Council, [1937] 3 
All E. R. 108. 

289. Add. Annotation : — DIstd. Wells v. Metro- 
politan Water Board, [1937] 4 All E. R. 039. 

289a. Escape of water — Frost — Car skidding.] 

— When pltf.’s husband was stepping off a 
tramcar he was knocked down by a motor 
car Sc killed. At the place of the accident a 
pool of water had formed owing to a leakage 
from a service pipe through which deft, 
corpn., who were the statutory water 
authority, supplied water. Three days later 
frost supervened Sc the water froze, Sc the 
motor car skidded on the ice thus formed. 
Pltf. brought an action against the owner 


PART III. SECT. 2, SUB-SECT. 9.— 
A. (a). 

p. revsd. sub nom. Halifax City 
v. Read, [1928] 4 D. L. R. 461.— CAN. 

PART HI. SECT. 2, SUB-SECT. 9.— 
A. (o). 

227 1. Power to charge different rates.] 
— Held : an assessment discriminating 
between those dwelling In the City & 
those dwelling outside was unfair & 
should he quashed. — R. v. White, 
Ex p. Maxwell (1931), 4 M. P. R. 
220.— CAN. 


PART IU. SECT. 2, SUB-SECT. 9.— 
C. (a) I. 

248 i. Time for bringing action .] — 
Stat. Limitations, R. S. N. S., 1923, 
applies to an action for meter rates. 


but not for water pipe rates for Are 
protection. — Halifax City v. King, 
[1934] 2 D. L-R. 363.— CAN. 


PART III. SECT. 2, SUB-SECT. 9.— 
C. (b). 

249 1. When permissible — Arrears 
due from previous occupier.] — Where 
certain of pltf. ’a mtgors. had made 
default & pltf.. pursuant to the powers 
contained In Its mtgee., had leased or 
let the mortgaged premises 8c defts., 
in reliance on Municipal Corpns. Act, 
1920. a. 86, had cut off the water 
supply from, the said premises, & deft, 
had refused to supply water thereto 
unless arrears of rates, due in respect 
of water supplied to previous occupiers 
or mtgors. prior to the date of pltf. 's 
leasing or letting, had been paid : — 
Held : (1) the said sect. 86 gave defts. 
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no power to refuse to supply water to 
the said premises until the said arrears 
had been paid ; (2) pltf. must pay 

a fair 8c reasonable charge for the 
water supplied, 6c the charge made to 
other persons was a test of what was 
fair Sc reasonable. — Superintendent 
of State Advances Department v. 
Auckland Corpn., [1932 J N. Z. L. R. 
1709 ; G. L. R. 706.— N.Z. 


•k. Validity of rate — Trustees de 
facto but not de jure.] — A bye-law levy- 
ing a rate under Water Act, R. S. B. O., 
1924, is not rendered invalid by the 
fact that some of the trustees who 
concurred in making it were trustees 
de facto but not de jure. — Lowe v. 
Cawbton Irrigation District, [19331 
3 W. W. R. 161; qffd., [1934] 1 
W. W. R. 608 ; 2 D. L, R. 464 ; 48 
B. C. R. 83.— CAN. 
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of the motor car & against the corpn. The Mab.kt.and v. Manchester Corpn,, 99 J. P. 

trial judge freed the owner of the motor car 343, H. L. 

from liability, but found that there was 290a. Injury due to act of child — Allurement.] 

negligence on the part of the corpn. in that, — Pltf. was injured through tripping up over 

though they did not know, they should have the cover-plate of a valve-box belonging to 

known that the pipe was leaking & took no deft, water board. When the cover of this 

steps to render the roadway safe, & he gave valve-box was closed, it was in no way 

judgment for pltf. against the corpn. The objectionable or dangerous, but on this 

corpn., in districts outside the city, had occasion someone, pres uma bly a child, had 

certain periodical examinations & tests made opened the cover, &, when open, it projected 

at the various stopcocks & hydrants involving some 3 inches or 4 inches above the surface 

a visit to any given spot about once in nine of the road. The cover could be opened quite 

days, & they also relied on the probability easily, & was not fitted with any locking 

of information from other local authorities or device, & there was evidence that the fitting 

persons concerned with a district : — Held : of a locking device was both possible & 

on the material before him the trial judge reasonable : — Held : pltf.’s injuries were 

was fully entitled to reach the conclusion caused by the negligence of defts., & she was 

which he did & his decision must be upheld. — entitled to recover. — Wells v. Metro- 

M AN CHESTER CORPN. V. MARKLAND, [1936] POLITAN WATER BOARD, [1937] 4 All E. R. 

A. 0. 300 ; 104 L. J. K. B. 480 ; 153 L. T. 302 ; 039 ; 102 J. P. 61 ; '64 T. L. R. 104 ; 81 

61 T. L. R. 627 ; 33 L. G. R. 341 ; aiib . nom Sol. J Q . 944 ; 36 L. G. R. 46. 


Part V.— Metropolitan Water Supply. 

309. Add. Annotation : — Folld. Mountford v. Loudon County Council, [1935] 2 K. B. 243. 
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WATERS AND WATERCOURSES. 

Part I. — Rights and Obligations in Respect of Water. 


7. Add . Annotation : — Retd. Paine & Co. v. St. 

Neots Oas & Coke Co., [1939J 3 All E. R. 
812. 

12. Add. Annotation : — As to (2) Consd. Keewatin 
Power Oo. v . Lake of the Woods Milling Co., 
[1930] A. 0. 640. 

40. Add. Annotation : — Generally , Refd. Bleachers 
Assocn., Ltd. & Bennett & Jackson, Ltd. v. 
Chapel-en-le-Frith Rural District Council, 
[1933] Ch. 366. 

46a. .] — The right of a riparian 

owner on the banks of a tidal navigable river 
exists jure naturae, but it is essential to its 
existence that his land should be in contact 
with the flow of the stream at least at the 
times of ordinary high tides. — Da wood 
Hashim Ebook v. Tuck Skin (1931), 68 Ind. 
App. 80, P. C. 

71. Add. Annotation : — Generally. Refd. Bartlett 
v. Tottenham, [1932] 1 Ch. 114. 

84a. Action for deprivation between tenants in 
common.] — Jonks v. Bennett (1936), 79 

Sol. Jo. 777. 

99. Add. Annotation : — Refd. Farn worth v. Man- 
chester Corpn., [1929] 1 K. B. 633. 

122. Add. Annotation: — As to (1) Refd. Port of 
London Authority v. Canvey Island Comrs. 
(1931), 101 L. J. Ch. 63. 

136a. .] — Resp. co. & their predecessors 

in business had for many years carried on the 
business of millers at a mill which was 
situated on a river & which derived its water 
power from that river. Applt. council were 
responsible for the upkeep of a bridge carry- 
ing the highway over a stream which ran 
parallel to the river, & for the protection 


of the bridge, &, acting under statutory 
powers, applt. council rebuilt an existing 
culvert so as to give greater support to the 
road, & also made an entirely new culvert, so 
as to provide a means of outlet for flood 
water : — Held : (1) applts. had failed to show 
that, for the purpose of protecting themselves 
against flooding, it was necessary to effect a 
permanent diminution in the quantity of 
water going to reaps.’ mill ; (2) in carrying 
out works of protection, it is not legitimate 
to alter the alveus of the stream ; (3) the 
making of a new watercourse is a different 
matter from the mere removal of an obstruc- 
tion ; (4) applts. failed to discharge the onus 
resting upon them of showing that the 
repairing of the bridge <fc the protecting of 
the highway against flooding could not have 
been done without permanently altering the 
normal flow of the river to the prejudice of 
persons interested in that flow. — P rovender 
Millers (Winchester), Ltd. v. South- 
ampton County Council, [1939J 4 All E. R. 
157; 161 L. T. 363; 103 J. P. 401; 56 
T. L. R. 74 ; 83 Sol. Jo. 870, C. A. 

174. Add. Annotation As to (2) Refd. Keewatin 
Power Co. v. Lake of the Woods Milling Co., 
[1930] A. C. 640. 

193. Add. Annotation: — Consd. Nicholls v. Ely 
Beet Sugar Factory, Ltd., [1936} Oh. 343. 

262. Add. Annotations : — Refd. Bleachers Assocn., 
Ltd. & Bennett & Jackson, Ltd. v. Chapel- 
en-le-Frith Rural District Council, [1933] Ch. 
356 ; Paine & Co., Ltd. v. St. Neots (las A 
Coke Co., 1 1939 1 3 All E. R. 812. 

257. Add. Annotation:— Refd. Farr v. Butters 
Bros. <fc Co., [1932] 2 K. B. 606. 


PART 1. SECT. 2, SUB-SECT. 1. 

k (p. 7) 1. To change point 

of diversion.] — Buonaparte Ranch v- 
Schneider, [19281 2 D. L. R. 993 ; 
[19281 2 W. W. R. 106.— -CAN. 


PART I. SECT. 4, SUB-SECT. 1. 
sb. What is reasonable user .] — 
Riparian owners must make a reason- 
able user of water flowing through their 
land. Restoring water to its natural 
channel in suoh a way that it freezes 
solid is not a natural use. — Ellis v. 
Clemens (1893), 22 O. R. 216. — CAN. 

sd. Effect of Water Act, R. S. B. C.* 
1924.1— -Unless records or lioenoes have 
been granted for all the water flowing 
by or through his land a riparian 
proprietor still has the right to use the 
water for domestic purposes, subject 
to any rights granted. The present 
Water Act, R. S. B, 0., 1924, as 
amended does not abrogate suoh right 
to suoh an extent that he has no 
remedy against a wholly wrongful & 
unauthorised diversion which deprives 
him of the opportunity he would other- 
wise have to use the water for domestic 
purposes without committing any 
offence. — Johnson v. Anderson & 
ANDERSON, [1937] 1 W. W. R. 246 ; 
1 D. L. R. 762 ; 51 B. O. R. 413.— CAN. 


PART I. SECT. 4, SUB-SECT. I. — B. (b). 
4 L Irrigation — General rule .] — The 


property in land bounded by a river, 
whether tidal & navigable or not, has 
inherent in it the riparian right to take 
water from the river for irrigating the 
land, & on a permanent settlement of 
the land that right is included, without 
special mention, in the property in 
respect of which the Zamlndar enters 
into an engagement with the Govern- 
ment to pay the jama ; the right being 
a natural right, not an easement, is not 
lost by non -user. — Secretary of 
State for India v. Scbbauaycdu, 
59 h. R. Ind. App. 56.— IND. 


d 1. .}— Pltfs. & defts. oooupy 

lands very near each other, the land 
of a third party intervening between. 
Defts. had been taking water, flowing 
through an artificial channel. Into their 
LandTior the purpose of irrigation, for 
nearly 32 or 35 years without inter- 
ruption, every monsoon, through the 
land of the third person, by cutting 
the ridge (all) of a plot of land, belong- 
ing to pltfs., in one plaoe. Pltfs. sued 
for permanent Injunction to restrain 
defts. from cutting the ail : — Held : 
defts. had acquired a prescriptive right 
to take water by cutting the oil. — 
Bipin Behabt Gratae v. Kamnath 
Ghatax (1929), I. L. R. 56 Oalo. 151.— 
IND. 


PART L SECT. 4, SUB-SECT. 5.— A. 
sg. Authority of Governor in Council.] 

l 


— A construction on granted land 
between high 8c low water mark held 
illegal, since the authority of the 
Governor in Council had not been 
obtained, as required by Navigable 
Waters Protection Act, R. S. O., 1927. 
— St. John Harbour Oomrs. v. Eas- 
tern Goal Docks, Ltd. (1935), 8 
M. P. R. 499.— CAN. 


PART I. SECT. 4, SUB-SECT. 5.— B. 

sx. Erection of piers — To support 
building.} — Deft., who was the owner 
of premises bounded by a natural 
river, erected on his own half of the 
bed Sc soil of the river, concrete piers 
& steel stanchions for the purpose of 
supporting a building. The erection 
of these piers caused an appreciable 
quantity of water which formerly 
flowed over deft.'s half of the bed of 
the river to be discharged 8c flow over 
pltf.’s half 8c along pltf.'s banks on the 
opposite side, but no actual damage was 
thus occasioned : — Held : the piers & 
stanchions constituted an unlawful ob- 
struction 8c diversion of the waters of 
the river, & an injunction was accord- 
ingly granted compelling deft, to re- 
move them. — Mabserbenb 8c Ferrard 
v. Murphy (1931 ), N. 1. 192.— IR. 


sz. Wharf .} — Wharf in navigable 
water held an illegal structure ft 
actionable nuisance. — London r. Van- 
couver City (1934), 49 B. O. R. 328.— 
CAN. 
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262. Add Annotation; — Expld. (The headnote 
. * . is too wide, & does not accurately repre- 
sent the effect of the judgment, per Lux- 
moore, J.) Bleachers Assocn., Ltd. & Ben- 
nett & Jackson, Ltd. v. Chapel-en-le-Frith 
Rural District Council, [1933] Ch. 366. 

262a. .] — Pltfs., who were pro- 

prietors of bleaching works situated on a 
stream, sought an injunction to restrain 
defts., the local authority for the rural dis- 
trict through which the stream flowed, from 
interfering with the R. Spring so as seriously 
to diminish the supply of water in the stream. 
At the first hearing pltfs. suggested that cer- 
tain excavations should be carried out close 
to the R. Spring’s point of issue. These 
excavations were made. Pltfs. contended 
that the R. Spring flowed in a defined under- 
ground c hann el, & that the excavations 
which had been carried out established this 
fact which was known with reasonable 
certainty before the excavations were made. 
Defts. denied that the R. Spring flowed in 
a defined underground channel, & contended 
that even if any such defined underground 
channel existed, it was not possible to know 
of its existence unless & until the excavations 
had in fact been made: — Held: (1) pltfs. a 
had failed to establish before any excavations ’ 
were made that any such underground 
channel existed either before or as the result 
of the excavations, So also the excavations 
, had not proved that any defined channel 
existed in the ground wl ich had remained 
unexcavated ; (2) the excavations estab- 

lished that the water which emerged as the 
R. Spring was not flowing in any defined 
underground channel, but was water per- 
colating through the soil & rock of the 
district, So pltfs. had therefore failed to estab- 
lish any right to prevent the interference by 
defts. with the now of underground water 
into the R. Spring. — Bleachers’ Assocn., 
Ltd., So Bennett & Jackson, Ltd. v. 
Chapel-en-le-Frith Rural District 
Council, [19331 Ch. 366 ; 102 L. J. Ch. 17 ; 
148 L. T. 91 ; 96 J. P. 616 ; 49 T. L. R. 51 ; 
76 Sol. Jo. 902 ; 31 L. G. R. 88. 

268. Add. Annotation : — Generally , Refd. Bartlett 
v. Tottenham, [1932] 1 Ch. 114. 

281. Add. Annotations: — Expld. Vanderpant t\ 


Mayfair Hotel Co., [1930] 1 Ch. 138. Reid. 
Liddiard v. Waldron, [1933] 2 K. B. 319. 

298. Add. Annotation : — Consd. Legge So Son, Ltd. 
v. Wenlock Corpn., [1936] 2 All E. R. 1367. 

299. Add. Annotation : — Apld. Legge (George) So 
Son, Ltd. v. Wenlock Corpn., [1938] A. C. 
204. 

302. Add. Annotations: — Folld. Green v. Matthews 
So Co. (1930), 46 T. L. R. 206. Refd. Legge 
So Son, Ltd. v. Wenlock Corpn., [1936] 2 
All E. R. 1367. 

302a. .] — A person cannot set up a right 

either by prescription or under the doctrine 
of lost grant to cause sewage or trade refuse 
to fall or flow into a stream or watercourse 
<te thereby to pollute it, where the right 
claimed would be in contravention of a 
statutory prohibition such as is contained in 
the Rivers Pollution Prevention Act, 1876 
(c. 76). — Green v. Matthews So Co. (1930), 
46 T. L. R. 206. 

Annotation : — Refd. Legge & Son, Ltd., v. Wenlock Corpn., 
[1936J 2 All E. R. 1367. 

828. Add. Annotation : — Consd. Legge So Son, Ltd. 
v. Wenlock Corpn., [1938] A. C. 204. 

337a. .] — The pollution of a stream by sewage, 

if so serious as to cause a nuisance, will be 
restrained by injunction. — C hesham (Lord) 
v. Chesham Urban District Council (1935), 
79 Sol. Jo. 463. 

339. Add. Annotation : — As to (1) Refd. Famworth 
v. Manchester Corpn:, [1929] 1K.B. 633. 

363a. Damage common to all 

King’s subjects.] — Under the Bristol Dock 
Act, 43 Geo. 3, c. 140, s. 107, which gives 
compensation where, by means of the 
dockworks, or in the progress or execution 
thereof, damage may be done to any heredita- 
ments, houses, lands, So tenements, or the 
same may be rendered less valuable thereby, 
no compensation is due to the owners of a 
brewery for a loss arising to them in their 
business from the deterioration of the water 
of the public river Avon, from which the 
brewery had been before supplied by means 
of pipes laid under low water mark ; the 
use of the water having been common to 
all the king’s subjects, & not claimed as an 
easement to the particular tenement. The 
only remedy for such an injury is by indict- 


PART I. SECT. 6, SUB-SECT. 2. 

286 v. .]— Where by 

digging a ditch a proprietor of land 
causes surface ^pater to flow therefrom 
on to lower-lying land he is liable for 
the damages caused thereby through 
the flooding of the lower land. — 
Qu alley v . Day, [19281 3 D. L. R. 
66 : [1928] 1 W. W. R. 961 ; 22 Sask. 
L. R. 442; on appeal , [1929] 2 D. L. R. 
928 : 1 W. W. R. 20 ; 23 S. L. R. 425.— 
CAN. 


p. Add para. : — 

An upper proprietor has the right 
to appropriate all surface water ooming 
from rains & melting snow & not merely 
diffused generally over the surface of 
the land, but flowing in a definite 
channel provided by natural gullies 
or ravines or depressions (but in which, 
when the water is not flowing, there is 
no distinct bed, nor at any time any 
cutting of the soil so as to mark the 
banks or edges of the ohannel), & also 
the right to require the next lower 
proprietor to reoeive it in its usual 
ohannel. Even if this statement of 
the law is not the law of England, it is 


the law in Alberta. — M akowecki v. 
Yaohimyc, [1017] 1 W. W. R. 1279.— 
CAN. 

t. reved. [1928] 3 D. L. R. 725 ; 
[19281 S. C. R. 522 — CAN. 


d i. .1 — With respect to the right 

of a proprietor of land to prevent water 
flowing from higher land of his neigh- 
bour from ooming on to his land, the 
weight of authority in the provinces 
of Canada where the English common 
law prevails is that the principles 
which apply to water flowing In a 
watercourse, i.e. in a defined channel, 
do not apply to water of a temporary 
& casual character which does not 
flow in any regular channel & has no 
certain course but which merely 
squanders itself over the surface of the 
ground. A right to have mere surface 
water drain from higher land on to 
lower land does not exist jure natural , 
& the proprietor of the lower land is 
entitled to erect an obstruction on his 
own land to prevent such water from 
overrunning nis land, even if such 
obstruction has the effect of forcing 
the water back over the land of the 

2 


upper proprietor. If on July 15, 1870, 
it was the common law of England 
that such was the right of the Tower 
proprietor, that law, in the absenoe 
of legislation to the contrary, is the law 
of Saskatchewan. It does not appear 
to be sufficient to say that another law 
would be better or is to be preferred 
in view of the natural conditions exist- 
ing here. If the civil law on the sub- 
ject is preferable, the adoption of it is a 
matter for the Legislature. — Edwards 
v. Scott Rural Municipality, [1934] 
1 W. W. R. 33 ; affd., [1934] S. C. R. 
332 ; 3 D. L. R. 793.— CANT 


PART I. SECT. 6, SUB-SECT. 3.— 
A. (a). 

•a. Bye-law — Discharge through 
sewer .] — A bye-law forbade the dis- 
charge into a river of liquid liable to 
putrefaction. Deft, permitted liquid 
of that nature to pass from his pre- 
mises through a pipe into a street 
ohannel, down which It flowed for 
half a mile to the river : — Held : deft, 
had not violated the bye-law. — Kino 
v . Prnnrll, [1932] V. L. R. 418 ; 
Argus L. R. 366.— AUS. 
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ment, which was taken away in this case by 
the act of parliament. — R. v. Bristol Dock 
C o. (1810), 12 East, 429 ; 104 E. R. 167. 

Annotations : — Consd. East & West India Docks & Birming- 
ham Junction Ry. Co. v. Gattke (1851), 3 Mac. & G. 155- 
Apld. Caledonian Ry. Co. v. Ogilvy (1855), 25 L. T. O. 8- 
106. Consd. Chamberlain v. West End of London & 
Crystal Palace Ry. Co. (1862), 2 B. & S. 605 ; It. v. 
Metropolitan Board of Works (1869), L. R. 4 Q. B. 358. 
Apld. McCarthy v. Metropolitan Board of Works (1872), 
L. R. 8 C. P. 191. Reid. R. v. Thames Sc Isis Navigation 
Comrs. (1836), 5 Ad. & El. 804 ; R. v. London Sc North 
Western Ry. Co. (1854), 3 E. & B. 443 ; Ricket v. Metro* 

S olitan Ry. Co. (1865), 6 B. & S. 15G ; Rhodes v. Airedale 
drainage Comr. (1876), 1 C. P. D. 380. 

385. Add . Annotations : — Reid. Blundy, Clark & 
Co. v, London & North Eastern Railway 
(1931), 100 L. J. K. B. 401 ; Greenwood 
Tileries, Ltd. v. Clapson, [1937] 1 All E. R. 
765; Read v. Croydon Corpn., [1 938] 4 
All E. R. 631. 

367. Add. Annotation: — As to (1) Reid. Legge & 
Son, Ltd. v. Wenlock Corpn., [1936] 3 All 
E. R. 599. 


387. Add. Annotation : — Reid. Legge (George) & 
Son, Ltd. v . Wenlock Corpn., [1938] A. C. 
204. 

388. Add. Annotation : — Refd. Famworth v. Man- 
chester Corpn., [1929] 1 K. B. 533. 

430. Add. Annotations : — Reid. Manchester Corpn. 
v. Famworth, [1930] A. C. 171 ; Blundy, 
Clark & Co. v. London & North Eastern Ry. 

Co., [1931] 2 K. B. 334 ; Kent & Porter v. 
Past Suffolk Rivers Catchment Board, [1939] 
2 All E. R. 207 ; Smith v. Cawdlo Fen, Ely 
(Cambridge), Comrs., [1938 J 4 All E. R. 64. 

438. Add. Annotation : — Consd. Bartlett v . Totten- 
ham, [1932] 1 Ch. 114. 

446. Add. Annotation : — Reid. Smith v. Cawdle, 
Fen, Ely (Cambridge), Comrs., [1938] 4 All 
E. R. 04. 

450. Add. Annotation : — Refd. Read v. Croydon 
Corpn., [1938] 4 All E. R. 631. 


Part II. — The Sea 

457. Add. Annotations : — Refd. Secretary of State 
for India in Council v. Fourcar & Co., Ltd. 
(1934), 50 T. L. R. 241 ; Symes & Jaywick 
Associated Properties, Ltd. v. Essex Rivers 
Catchment Board, [1937] 1 K. B. 548. 

471. Add. Annotation: — As to (1) Refd. Symes &. 
Jaywick Associated Properties, Ltd. v. Essex 
Rivers Catchment Board, [1937] 1 K. B. 548. 
475a. Part of beach “opposite to'* land.] — A 
municipal corpn. passed a resolution in 
Jan. 1860, agreeing to let to pltf. the flat 

g art of the beach opposite to pltf.’s field, for 
00 years, at a nominal rent. Pltf. claimed 
all the beach comprised between lines drawn 
in prolongation of the sides of his field, & he 
buut a wall & terrace along the part so 
claimed. In 1864 the corpn. gave pltf. 
notice to quit, & after much negotiation, in 
1869, brought an action of ejectment against 


and the Seashore. 

pltf., who thereupon filed the bill in this suit 
for specific performance : — Held : the bound- 
aries of the piece of land agreed to be demised 
were lines drawn from the extremities of 
pltf.’s field perpendicular to the coast-Une. — 
Crook v. Skaford Corpn. (1871 ) r 6 Ch. App. 
551 ; 25 L. T. 1 ; 35 J. P. 804 ; 19 W. R. 
938, L. C. 

477. Add. Annotation:- — Refd. Secretary of State 
for India in Council v. Fourcar & Co. (1934), 
50 T. L. R. 241. 

479. Add the following paragraph & citation : — 

The doctrine of accretion has no appln. to 
a non-tidal sheet of more or less stagnant 
water such as one of the Norfolk Broads. 
It is limited to the seashore & land abutting 
on rivers of running water & does not extend 
to canals, lakes or ponds. — Trafford v. 
Thrower (1929), 45 T. L. R. 502. 


PART I. SECT. 7, SUB-SECT. 1. 

434 ii. .1 — A riparian ownor 

may make defences against floods any- 
where on his own land provided he 
does not interfere with tne alve.u3 or 
with a recognised flood channel, but 
f flood water comes on to his land 
he must not take active stops to 
;um it on to his neighbour’s property, 
since such an act would amount to 
ictive transference of the mischief & 
aot to a protective measure in anticipa- 
;ion of apprehended danger. — Madras 
& Southern Mahratta Ry. Co., Ltd. 
v . Maharaja op Pithapuram, I. L. R., 
1937] Mad. 919.— IND. 

g 1. License to 

overflow — No right to overflow on subse- 
quent occasions.]— Potter v. Silver- 
wood, [1930] 1 D. L. R. 989.— CAN. 

m I. Water from higher land 

wrought into ditch — Ditch unable to take 
)laintiff , s flood water.}— Pitt, (reap.) 
alleged that water from an area of 
higher land (A.'s land) was improperly 
irought by deft, (applt.) through a 
ditch constructed & extended by it in 
jrder to drain a public road adjoining 
his lands, causing the ditch to overflow 
; damage his property. The trial 
xxdge found that the water from the 
dgKer land would not reach pltf.’s 
and in the course of nature ; Sc he 
are damages against deft, for the 


alleged wrong. Deft, appealed ; Sc 
the appeal was allowed. — Geall v. 
Richmond Township, [1932] 3 W.W.R. 
318 ; 4 D. L. R. 796 ; 46 B. C. R. 249. 
—CAN. 

aa (p. 60) I. .] — In an 

action against a municipality for 
faulty construction of ditches, whereby 
water was brought on to pltf.'s land, 
causing damage : — Held : pltf. must 
show that deft, brought water on to 
his land. Here the natural flow was 
in the same direction as the ditches, 
& the damage appeared to be duo to 
abnormal rainfall. — Angus v. Burn- 
aby Corpn. (1932), 40 B. C. R. 

335.— CAN. 

o (p. 61) 1. .]— Liability for 

flooding due to servant of deft, not 
removing stop -logs from his dam. — 
Robinson v. Heplbtt, [1939] 1 

D. L. R. 783.— CAN. 

sb. Alteration of surfaces of land .] — 
A landowner is not liable for the flow 
of surface waters due to his alteration 
of tne grades Sc surfaces of his land. — 
Dean v. Sudbury Board op Park 
Management, [1939] 1 D. L. R. 785. — 
CAN. 

PART II. SECT. 8, SUB-SECT. 1. 

sd. “ Coastline " — Construction of 
statute.] — Held : In a grant to applt, 

3 


co. by the Dominion Govt, of certain 
lands, together with tb© minerals 
thereunder, for the purpose of con- 
structing a railway made under a 
British Columbia Act of 1883 the 
expression •• coastline *’ used to 
describe the eastern boundary of the 
land in view of the oontext Sc circum- 
stances of the oase was meant to 
describe the eastern boundary of the 
land at high water mark Sc did not, as 
the applts. contended, include the fore- 
shore & foreshore rights. — Ebquimault 
Sc Nanaimo Ry. Co. r. Treat (1919), 
121 L. T. 657.— CAN. 

PART II. SECT. 3, SUB-SECT. 8.— A. 

476 U. .] — It Is an essential 

oondition of the operation of the 
doctrine which adds to riparian lands 
the increment which is caused by 
accretion that the accretion should be 
natural, i.e. occasioned in tho ordinary 
course of the operations of nature, & 
so gradual as to be in a practical sense 
imperceptible in Its course Sc progress 
as it occurs. — Clarke v. Edmonton 
City. [1928] 2 D. L. R. 154: [1928] 1 
W. W. R. 553 ; 23 Alta. L. R. 233 ; on 
appeal . [1929] 4 D. L. R. 1010. — CAN. 

b. Grant of V 
Identification of 
— Babtlbt v. 

O. L. R. 426; 6 


licence of occupation — 
subject-matter of grant. ] 
Delaney (1918), 23 
O. W. N. *00.— CAN. 
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485. Add. AnnotaHon: — Refd. Secretary of State 
for India in Council v. Fourcar & Co. (1934), 
50 T. L. R. 241. 

489. Add. Annotation : — Refd. Secretary of State 
for India in Council v. Fourcar & Co. (1934), 
50 T. L. B. 241. 

491. Add. Annotations : — As to { 1) Refd. Secretary 
of State for India in Council v. Fourcar Sc 
Co. (1934), 50 T. L. B. 241 ; Symes & Jay- 
wick Associated Properties, Ltd. v. Essex 
Rivers Catchment Board, [1937] 1 K. B. 548. 

492. Add. Annotation : — Refd. Secretary of State 
for India in Council v. Fourcar & Co. (1934), 
60 T. L. B. 241. 

508. Add. Annotation : — Generally , Refd. Secretary 
of State for India in Council v. Fourcar Sc Co. 
(1934), 50 T. L. B. 241. 

568. Add. Annotation : — As to (2) Overd. Port of 
London Authority v. Canvey Island Comrs. 
(1931), 101 L. J. Oh. 63. 

568a. .] — The construction by the 

Canvey Island Comrs. of certain works, 
an embarkment, cartway Sc ditch, along a 
strip of land adjoining the Thames on the. 
south of the island, for the purpose of coast, 
preservation, did not operate to vest the soil 
of that strip in the Comrs. as owners, but 
the ownership remained in those persons 
whose lands bordered on the river, & who, 

. provided they do no damage to the works of 
the Comrs., are entitled to free access thereto 
from the river. The facu that those owners, 
or their predecessors in title, were com- 
pensated at the time of the erection of the 
works to the extent of the full value of the 
lands affected does not imply that the fee 
simple of the lands was purchased by the 
Comrs., nor can such an inference be drawn 
from the terms of the Canvey Island Acts, 
1792 Sc 1883. The ownership acquired by the 
Comrs. under those Acts is similar to that 
acquired by a local authority laying sewers 
in a street, namely, an ownership in the works 
themselves Sc just so much of the soil upon 
which the works are constructed as will 
enable them to be erected Sc maintained. — 
Port of London Authority v. Canvey 
Island Comrs. Sc Canvey Island Urban 
Council, [1932] 1 Oh. 446 ; 101 L. J. Oh. 63 ; 
146 L. T. 195 ; 96 J. P. 28 ; 30 L. G. B. 42, 
C. A. 

580. Add. Annotations : — As to (1 ) Consd. Williams - 
Ellis v. Cobb, [1935] 1 K. B. 310. Refd. 
Boumemouth-Swanage Motor Road & Ferry 
Co. v. Harvey Sc Sons (No. 2) (1929), 94 

J. P. 10. 

584. Add. Annotations : — Consd. Williams-Ellis v. 
Cobb, [1935] 1 K. B. 310. Refd. Greenwood 


Tileries, Ltd. v. Clapson, [1937] 1 All E. R. 
765. 

591. Add. Annotations : — Consd. Williams-Ellis v. 
Cobb, [1935] 1 K. B. 810. Refd. Boume- 
mouth-Swanage Motor Road Sc Ferry Co. v. 
Harvey Sc Sons (No. 2) (1929), 94 J. P. 10. 

606. Add. Annotations: — Consd. China Naviga- 
tion Co. v. A.-G. (1932), 48 T. L. R. 375. 
Symes & Jaywick Association Properties, 
Ltd. v. Essex Rivers Catchment Board, [1937] 
1 K. B. 548 ; Kent & Porter v. East Suffolk 
Rivers Catchment Board, [1939] 2 All E. B. 
207. Refd. Port of London Authority v. 
Canvey Island Comrs. (1931), 101 L. J. Ch. 
63. 

626a. No right to drain through sea wall on to 

land.]— No one can acquire a right to inter- 
fere with a sea wall so as to prevent it 
operating as intended by the Crown when it 
was built, Sc no grant from the Crown can 
be inferred from the existence of a drain 
letting sea water through the sea wall on to 
land behind the sea wall. If therefore a 
person makes a gap in or a hole under the 
sea wall for this purpose he commits an 
illegal act. The mere fact that by the action 
of the sea the land on the seaward side of a 
sea wall has become higher than the land on 
its landward side gives the owner of property 
on the seaward side no right to drain through 
the sea wall. 

Per Scott, L.J. In passing Land Drain- 
age Act, 1930 (c. 44), Parliament must be 
presumed to have intended to deal with any 
residual prerogative rights Sc duties, to 
entrust them to the various authorities 
mentioned in the Act, Sc to maintain the 
general constitutional position originally 
built up at common law Sc then taken over Sc 
developed by various statutes. It is an express 
or implied principle of the Act of 1930 that it 
is the duty of the relevant Board constituted 
under the Act to look to the attainment of its 
two main objects : (a) to control the flow of 
inland waters, & (b) to keep out sea water 
from farm lands. Where these lands lie 
below the level of high water, the sea defences 
can ensure no effective legal protection unless 
the Act contains this implication.— Symes Sc 
Jaywick Associated Properties, Ltd. v. 
Essex Rivers Catchment Board, [1937] 1 

K. B. 548 ; [1936] 3 All E. B. 908 ; 106 

L. J. K. B. 279 ; 156 L. T. 116 ; 101 J. P. 
179 ; 53 T. L. R. 180 ; 81 Sol. Jo. 38 ; 35 
L. G. R. 163, C. A. 

Annotation : — Consd. Kent Sc Porter v. East Suffolk Rivers 
Catchment Board, [1939] 2 All E. R. 207. 

684. Add. Annotation : — Refd. China Navigation 
Co. v. A.-G. (1932), 48 T. L. R. 376. 


PART II. SECT. 3, SUB-SECT. 3.— 
B. (a) i. 

■p. Proportion of accretion to which 
adjoining owners entitled .] — In an action 
between proprietors of adjoining pro- 
perties on the shore of a bay of the sea 
to determine the proportion of accre- 
tions to which they were entitled : — 
Held ; It should be divided by 
taking a line representing the line of 
the shore drawn at such distance sea- 
wards as to dear the line of the shore 
8c by letting fall a perpendicular from 
the end ofthe land boundary dividing 
the properties in dispute.-— P aul y. 
BATES (1934), 48 B. O. R. 4T8.— CAN. 


PART II. SECT. 8, SUB-SECT. 4.— 
B. (o) ii. 

c i. — Tokina sa g-icons.] — In an 

action brought tomterdict a restaura- 
teur from selling refreshments on the 
foreshore, pursuer, whose titles were 
habile to Include the foreshore upon 
proof of prescriptive possession, relied 
for such proof mainly upon the taking 
of sea-ware : — Held : the taking or 
Bea-ware was relevant to support a 
claim of property in the foreshore ; Sc 
interdict granted. — A tma (Marquess) 
v. Monteforte, [1937] S. C. 805. — 
SOOT. 

PART II. SECT. 3, SUB-SECT. 5.—- G. 

606 i. When injunction granted — 

4 


Destruction of natural barrier .] — The 
owner of land abutting on the foreshore 
is entitled to all the natural advant- 
ages belonging to that la&d, Sc therefore 
to all things, such as deposits of shell 
& sand, which in the course of nature 
may be swept thereon. But such 
owner is not entitled to destroy a 
natural barrier against the sea, t.g., 
by the removal of shingle, so as to 
cause an injury to a neighbouring 
landowner, even though the removal 
of shingle is a natural Sc ordinary use 
of the land ; nor Is he entitled to inter- 
fere with an adjoining landowner's 
right of support by eausfaur a subsidence 
oxsuch neighbour's land. — A matb «. 

SfTEMEBE a>raon -’ (188,) 
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688. Add . Annotation : — Refd. Greenwood Tileries, 
Ltd. v . Clapson, [1937] 1 All E. R. 765. 

640. Add. Annotation: — As to (1) Apld. A.-G. & 
Public Trustee v. Metropolitan Borough of 
Woolwich Council (1929), 93 J. P. 173. 
Generally , Refd. Greenwood Tileries, Ltd. 
v . Clapson, [1937] 1 All E. R. 765 ; Symes 


& Jaywick Associated Properties, Ltd. v. 
Essex Rivers Catchment Board, [1936] 3 
All E. R. 908. 

642. Add. Annotation: — Refd. Blundy, Clark & 
Co. v . London & North Eastern Railway 
(1931), 100 L. J. K. B. 401. 


Part III. — Rivers, 

652. Bank erected & maintained under statute — 
Wall substituted by private owner — Liability 
for maintenance.] — A river bank made by 
comrs. appointed under a private statute was 
given into the care of elected surveyors whose 
duty it was to keep & repair the bank. A 
rivate landowner built a wall through the 
ank in such a way as to make the wall replace 
part of the bank as a protection against floods. 
On the occasion of a particularly high tide, 
though not the highest on record, the waters 
broke through the wall, but not the bank 
alongside, & flooded neighbouring land : — 
Held : (1) as the surveyors had no right to 
prevent the private landowner cutting 
through the bank, they were under no duty 
to maintain the substituted defence, & the 
action failed against them ; (2) the owner 
of the wall owed a duty to the neighbouring 
landowners to keep the wall in good repair ; 
(3) as the bank had withstood the tide which 
broke through the wall, & in any event the 
tide was not the highest on record, the owner 
of the wall could not rely upon the defence 
of act of God. — Greenwood Tileries, Ltd. 
v. Clapson, [1937] 1 All E. R. 765 ; 156 
L. T. 386 ; 101 J. P. 215 ; 81 Sol. Jo. 278 ; 
35 L. G. R. 200. 

676a. Duties of Humber Conservancy Board.] 

— On June 27, 1936, pltfs.’ steamship, out- 
ward bound from Goole, became a total loss 
through stranding a little below the Middle 
Whitton lightship in the Upper Humber, for 
which defts., the Humber Conservancy Board, 
were the buoyage & beaconage authority. 
Pltfs. alleged that defts. levied dues as a 
buoyage & beaconage authority & that as 
such it was their duty &/or their contract 
with the owners of vessels to exercise reason- 
able care in the performance of their functions 
to keep the channels safe for vessels to navi- 
gate in, & to place lightships in such positions 
as would indicate to vessels where the deep 
water channels were ; that the information 
supplied by defts. (& in particular a chart 
published on May 27, 1936) indicated a 
minimum depth of 3 ft. at low water ordinary 
spring tides throughout the Whitton channel ; 
that from time to time defts. issued notices 
indicating a less depth, & that, no such notice 
having been issued, the information given 
raised a representation or warranty that a 
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depth of 3 ft. could be relied on. Pltfs. 
calculated that on this information there 
would be a minimum depth of 16 ft. 6 ins. 
while navigating the channel. & that, on the 
draught of the vessel, they would have a 
margin of between 1 ft. 2 ins. & 1 ft. 6 ins. 
It was in evidence that the channels in the 
Upper Humber changed their course fre- 
quently & rapidly, that the lightships had 
constantly to be moved, & that the Upper 
Whitton lightship had been shifted on June 27 
before the accident happened : — Held : the 
liability of defts. depended upon the special 
relationship which arose through their taking 
dues ; this relationship, though not exactly 
that of invitor Sc invitee, imposed duties 
analogous to the common law duties existing 
between invitor & invitee to take reasonable 
care ; the issue of the information & charts 
did not give rise to a representation or 
warranty that a minimum depth of 3 ft. 
would be found on any given date in a bed of 
a river which was constantly changing ; 
defts. had not been negligent as regards the 
frequency or extent of their soundings or in 
the placing of the lightships ; & the action 
failed.— The Neptun, [1938] P. 21 ; 107 

L. J. P. 49 ; 54 T. L. R. 195. 

676b. Appointment of constable Duty of justices 
to appoint.] — The power conferred on justices 
by Canals (Offences) Act, 1840, s. 1, is an 
instance of a power coupled with a duty to 
exercise it. Where, therefore, the directors 
of a river navigation co., for the purpose of 
securing their property, applied to justices 
for the appointment of a duly recommended 
person as constable to act on Sc along the 
banks of the river : — Held : the justices 
were bound in law to make the appoint- 
ment. — R. V. W ORCESTEKBIilRE JJ., Ex p. 
Lower Avon Navigation Go., Ivtd. (1939), 
108 L. J. K. B. 513 ; 160 L. T. 552 ; 108 
J. P. 223 ; 55 T. L. R. 657 ; 83 Sol. Jo. 
479 ; 37 L. G. R. 406, D. C. 

696a. Removal of shingle.] — Maldois Corpn. 

v . Laurie (1933), 97 J. P. Jo. 132 ; 175 
L. T. Jo. 320. 

746. Add. Annotation : — Ae to (1) Refd. Secretary 
of State for India in Council v. Eourcar & Co. 
(1934), 50 T. L. R. 241. 

747. For citation substitute “ No. 479, ante.'* 


PART III. SECT. 2, SUB-SECT. 2. 

678 vi. .1— It* has 

been recognised by a series of decisions 
that in India the beds or channels of 
navigable waters are the property of 
the Government in the right of the 
Grown. The public right of waterway 
can only be oo-extenaive with the pro- 
perty of the Government Sc accord- 


ingly does not extend beyond the 
limits of ordinary high tides, that is to 
say, the mean between spring Sc neap 
tides, — Da wood Hashim Eaoof v. 
Tuck Sjcix (1931), 58 L. R. Ind. App. 
80. — IND. 

4 i .. . — I nt e rn ational 
The common law doctrine of ad medium 
mam has never been applied to 

6 


International waters . — Re Fort Erie 
Village & Buffalo & Fort Erie 
Public Bridge Co., [19281 1 D. L. R. 
723 ; Cl O. L. R. 502.— CAN. 

PART HI. SECT. 2, SUB-SECT. 4. 

702 ii. . ] — The 

right of a riparian owner on the banks 
of a tidal navigable river exists jur» 
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Part IV. — Ports, Harbours, 

786. Add. Annotation : — Refd. British Trawlers’ 
Federation, Ltd. v. London & North Eastern 
Ry. Co. (1932), 147 L. T. 313. 

798. Add, Annotation: — As to (1) Refd. Bourne- 
mouth-Swanage Motor Road & Ferry Co. v, 
Harvey & Sons (No. 2) (1929), 94 J. P. 10. 

819a. .] — Fresh Wharf, Ltd. v. 

Nicholson’s Wharves, Ltd. (1935), 79 Sol. 
Jo. 479. 

820. Add, Annotation : — Consd. British Trawlers’ 
Federation, Ltd. v, London & North-Eastern 
Ry. Co. (1932), 48 T. L. R. 491. 

821a. Removal of goods purchased — Licence.] 

— Pltf. railway co. were the owners of two 
docks & the quays thereof at Kingston-upon- 
Hull. These docks were used extensively 
by fishing vessels. The catches were landed 
on the quays & there sold by 44 Dutch 
auction.” The purchasers carted away their 
purchases to various points on the quay where 
they had offices rented from the railway co. - 
Here the fish was sorted & packed for trans- 
port. The railway co. provided facilities for 
the transport of fish by rail, but the practice 
had grown up for the merchants to provide 
, mechanical road transport. While the rail- 
way co. had no objection to road transport 
for reasonably short distances, they had 


Docks, Piers and Wharves. 

serious objection to that form of transport 
for long distances ; not only on account of 
the loss of revenue, but also on account of the 
serious congestion of the vehicles at the docks, 
which interfered also with the control of the 
railway-wagons on the quay sidings! They 
therefore sought to exclude the long-distance 
road transport by a system of licensing. 
Some merchants accepted the conditions ; 
defts., among others, did not. Pltf. railway 
co. brought the present action against defts. 
to establish their position, & asked for a 
declaration that they were entitled to refuse 
admission of road transport to the docks 
except under licence & subject to conditions, 
& also asked for an injunction against the 
merchants, giving effect to the declaration. 
Defts. contested this right & claimed that 
they were entitled to bring their own vehicles 
& remove their fish irrespective of the destina- 
tion ; they based their contention mainly on 
their rights at common law & the provisions 
of the Hull Docks Act, 1861 : — Held : (1) the 
common law right of access to the docks & 
quays had gone except so far as preserved by 
the North-Eastern Railway (Hull Docks) 
Act, 1883, or subsequent statutes. The 
rights of the parties were, therefore, governed 
by the Act of 1883. Under the- Act the rail- 


naturce, but It Is essential to its existence 
that his land should be in contact with 
the flow of the stream at least at the 
times of ordinary high tides. — D a wood 
Hashim Esoof v. C. Tuck Skin (1931). 
I. L. R. 9 Ran. 122.— IND. 

PART III. SECT. 3, SUB-SECT. 1. 

■o. Right to sever banks.) — The owner 
of the banks & bed of a river (not a 
navigable one) may sever them & deal 
with them as with any other real estate. 
— Elliott v. Baird, Baird v. Elliott 
& Shkakd (1879), 26 Or. 549.— CAN. 

PART III. SECT. 3, SUB-SECT. 2— B. 

h I. Special administrative 

area.) — A portion of a parish was con- 
stituted a special drainage district for 
administrative purposes : — Held : tho 
presumption that the description 
“ bounded by ” a non -navigable river 
included the alveus of the river up to 
the medium fllum applied in the oase 
of a special administrative area form- 
ing part of a larger area : & the fact 
that the boundary was described by 
reference to points on the river bank 
was insufficient to reargue that 
presumption. — Hamilton Magis- 
trates v. Bent Colliery Co., Ltd., 
11929] S. C. 686.— SCOT. 

PARt III. SECT. 3, SUB-SECT. 2.— C. 

p i. .] — The principle that 

gradual accretions to land by tidal 
action enure to the landowner applies 
in Burma under sect. 13 (3) of Burma 
Laws Act, 1898, as it is according to 
justioe, equity, & good conscience. 
The principle applies even if the 
boundary *on the water front of the 
land when granted Is known or capable 
of being ascertained. — Secretary of 
State for India v. Fouoar & Co. 
(1933), 61 L. R. Ind. App. 18 ; 50 
T. L. R. 241.— IND. 

PART III. SECT. 4. 

766 vi. .1 —Held: a 

grant from the Crown of land bounded 
on one side by the waters of an inland 
non -tidal & non-navigahle lake carries 


with it the ownership of the land 
covered by water to the centre of the 
lake.— Fares v. R„ [1929] Ex. C. R. 
144 ; rev8d., on other grounds, 11932] 
S. C. R. 78 ; 1 D. L. R. 421.— CAN. 

g i. .] — Where a water lot 

is described by metes & bounds, 
with measurements & bearings from 
a fixed point, the boundaries of the 
lot are so ascertained notwithstand- 
ing that one boundary is said to be tho 
water’s edge fir by a subsequent lowering 
of the water level part of the lot has 
become dry land. — Re Maille & 
Toronto, [1932] 0. R. 376 ; 3 D. L. R. 
10.— CAN. 

so. Shore as boundary of munici- 
pality — Extent. ] — Where tho letters 
patent incorporating a British Columbia 
municipality describe one of Its bound- 
aries as the 14 shore ” of a oertain 
navigable lake, the limits of the munici- 
pality extend to low-water mark, 
although the lake In question is non- 
tidal water. — R. v. Lakeside 
Orchards, Ltd. (B. C.), [1929] 1 
W. W. R. 870 ; 51 Can. Crim. Cas. 
182.— CAN. 

s(. Irrigation waters run through lake 
— Level of waters raised — Destruction 
of muskrat — Damage to licensee of right 
to trap muskrat.) — Pltf. held a licence 
from the province entitling her to trap 
muskrats on lands covered by Diggs 
Lake in deft, irrigation district. She 
had taken over tho interests of a former 
licensee who, under an agreement with 
the district, had given it the privilege 
of running the irrigation waters through 
the lake & “ any other privilege that 
may be required for the successful 
operation of the said irrigation district 
so long as the natural level of the lake 
is not interfered with.” The agree- 
ment was continued with pltf. & was 
acted on by both pltf. & deft. In 
Dee. 1936. the district, with the object 
of providing water for the domestic 
use of farmers in the district, raised by 
means of a heddgate the level of the 
water in the lake at least 18 inches. 
The result was the flooding out of the 
houses built on the lake by the musk- 


rats for their winter quarters. Many 
muskrats were destroyed & many loft 
the lake. It was then too late in tho 
year to make alterations to suit 
the changed conditions : — Held : the 
“ natural level ” contemplated by the 
contract was the natural level that may 
exist from time to time according to 
natural conditions, having regard to 
tho use of tho lake as a canal for the 
irrigation waters. Therefore, tho con- 
tract had boon broken & pltf. was 
entitled to general damages as well as 
to damages for her estimated loss with 
respect to the muskrats she would have 
caught. — Williams v. Mountain View 
Irrigation District, [1938] 2 

W. W. R. 408.— CAN. 


PART IV. SECT. 1. SUB-SECT. 1. 

b i. .] — The Comrs. ap- 
pointed under Hamilton Harbour 
Comrs. Act to manage the business of 
the harbour are entitled, undor Trustee 
Aot, R. S. O., 1927, s. 60, to reasonable 
compensation for their services. — Re 
Hamilton Harbour Comrs., [1930] 2 
D. L. R. 509 ; 65 0. L. R. 149.— CAN. 


PART IV. SECT. 1, SUB-SECT. 2. 

sd. Harbour Commissioners — Power to 
resume possession of land vested in 
them — Whether of land subject to lease. ) 
— Fletcher W. & R., Ltd. v. Geelong 
Harbour Trust Comrs., [1928] 
V. L. R. 12.— AUS. 


PART IV. SECT. 2, SUB-SECT. 1. 
sf. Expropriation of water lots for 
improvement of wharf — Basis of valua- 
tion .) — The basis or starting point for 
the valuation of water lots, expro- 
priated by the Crown for the pnrpose 
of wharf improvements, may be had 
from a municipal assessment of the 
property, taking into - consideration 
the higher assessable value of the land 
owing to Its location, & the advantage 
afforded to the owners os a result of 
the improvements. — R. v. Adven- 
turers of England, Governor 6c 
Co. (1916), 17 Exeh. C. R. 441 ; 42 
D. L. R. 181.— CAN. 
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way co. were not bound to allow fish sales 
to take place on the quays in question, & had 
power to exclude defts. in the first instance. 
The railway co., however, had given a licence 
to defts. to attend the fish sales Sc become 
owners of goods on the quay, & defts. thus 
acquired a statutory right to remove them, 
Sc by inevitable implication they also had the 
right to use such vehicle or vehicles as might 
be reasonably necessary for such removal. 
Defts. having a statutory right to remove 
goods of which they were owners, the railway 
co. had no power of directing the manner in 
which such goods should be removed ; 
(2) the licence granted by the railway co. 
gave defts. a right ex contractu to carry on 
their business as fish merchants on the quay, 
& as lon£ as this contract continued, defts. 
had the right of access to the quay Sc to do all 
acts necessary for the conduct of their busi- 
ness, provided, under the terms of tho licence, 
the business, traffic & convenience of the 
railway co. were not interfered with.— 
London Sc North-Eastern Ry. Co. v. 
Chester (J. W.) & Son (1932), 147 L. T. 
308 ; 48 T. L. R. 484. 

Annotation : — Consd. British Trawlers’ Federation, Ltd. v. 

London & North-Eastern Ry. Co. (1932), 48 T. L. R. 491. 

821b. .] — Under Sc by virtue of 

various statutes, one of which incorporated 
the Harbours, Docks, & Piers Clauses Act, 1847 
(c. 27), a railway co. became the owners of a 
harbour, docks, & quays, a statutory market 
for fish & a railway in connection therewith. ■ 

By Harbours, Docks, Sc Piers Clauses Act, 
1847 (c. 27), 8. 33 : “ Upon payment of the 
rates made payable by this Sc die special 
Act . . . the harbour, dock, Sc pier shall be 
open to all persons for the shipping Sc un- 
shipping of goods.’* . . . By sect. 83 of the 
Act “ The undertakers may from time to 
time make such bye-laws as they shall think 
fit . . . for regulating the shipping & un- 
shipping ... & removing of all goods 
within the limits of the . . . premises of the 
undertakers.” 

Formerly the co.’s railways answered ail 
the requirements of fish merchants & owners 
of trawlers, but latterly the merchants 
brought to the market motor vehicles which 
carried fish to far distant places, formerly 
served by the railway, to the serious loss of 
the co.’s undertaking ; to repair which the 
co. refused to admit to their dock premises 
any vehicle for the conveyance of fish with- 
out a licence which provided (among other 
things) : (a) the vehicle should not be used 
for the transport of fish beyond the boundaries 
of the co.’s fiBh docks except for fish consigned 
for transit by railway or for sale Sc con- 
sumption within a radius of twelve miles from 
the docks ; (6) no fish transported by the 
vehicle should be transferred directly or 
indirectly to or from any other road vehicle 
for conveyance to any other place beyond a 
radius of twelve miles from the fish docks : — 
Held : the co. were not entitled to impose 
those conditions upon the removal of fish 
from their premises without a valid bye-law 
enabling them in that behalf, supposing such 
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a bye-law could be validly made ; for that 
the marketing of fish when landed must be 
regarded as part of the process of shipping 
& unshipping within sect. 83 of the above- 
named Act, Sc access to the docks must 
include access with such a vehicle as the 
party seeking access deems necessary, sub- 
ject to the power of the co. under sect. 83 
to regulate such access by means of a valid 
& operative bye-law. — London & North 
Eastern Ry. Co. v. British Trawlers’ 
Federation, Ltd., [1934] A. C. 279; 103 
L. J. K. B. 311 ; 60 T. L. R. 276 ; rub nom. 
British Trawlers’ Federation v. London 
& North-Eastern R y. Co. , 1 60 L. T. 46 1 , H . L. 

Annotation : — Reid. London Sc North-Eastern Ry. Co. v . 

Chester & Son (1932), 147 L. T. 308. 

821c. To hold fish market.] — L ondon Sc 

North-Eastern Ry. Co. v. Chester (J. W.) 
& Son, No. 821a, ante . 

821d. .] — London Sc North-Eastern 

Ry. Co. v. British Trawlers’ Federa- 
tion, Ltd., No. 821b, ante. 

825. Add. Annotation : — Refd. A.-G. v. Cornwall 
County Council (1933), 97 J. P. 281. 

828. Add. Annotations : — Consd. Great Western 
Railway v. Monmouthshire County Council 
(1929), 94 J. P. 6 ; Doroy (Onesimus) & Sons, 
Ltd. v. Headley’s Wharf, Ltd. & William 
Ashby, Ltd., [1939) 3 All E. R. 28. Refd. 
The Kate, [1935 | P. 100; Lensen Shipping 
Co. v. Anglo-Soviet Shipping Co. (1936), 40 
Com. Cas. 320. 

829. Add . Annotation : — Refd. Dorey (Onesimus) 
Sc Sons, Ltd. v. Headley’s Wharf, Ltd. & 
William Ashby, Ltd., [1938] 4 All E. It. 680. 

831a. .] — This was a claim by the owners 

of the steamship A. against the Ford Motor 
Co., Ltd. & the Port of London Authority 
for damage sustained by the A. whilst lying 
moored at Ford’s Jetty, Dagenham, on 
May 3, 1935. At low water she took the 
ground & sustained damage by sitting on an 
anchor which was out from a P. L. A. dredger 
dredging in the river abreast of the jetty Sc 
about 250 feet away from it. The A. was 
part laden when she arrived at the jetty at 
about 2 a.m. The berth was assigned to her 
by the first defts.. Sc she moored head down 
river under the directions of their servants. 
Pltfs. claimed that the first defts. should 
have known Sc warned them that the berth 
was unsafe. They alleged that the second 
defts. placed the anchor upon which the A. 
sat without buoying it, without giving warn- 
ing, Sc without removing it after the A. 
arrived Sc before the water ebbed. The first 
defts. did not admit that the ship was properly 
moored or moored in accordance with the 
orders of their servants, nor did they admit 
the damage. They denied that they ought 
to have known that tho berth was unfit & 
said that, if it was, the second defts. were to 
blame for placing the anchor upon the berth. 
The second defts. denied that they had been 
negligent, contending that the moorings of 
the A. were not properly secured, & they 
further denied that the A. was damaged by 
an anchor of theirs. They further alleged 


PART IV. SECT. 2, SUB-SECT. 8. 

820 hr. .1 — One who Invites 

another to moor a ship at a certain 


place undertakes with that other that I McKenzie Barge & Derrtcjk Co. r. 
there are no concealed dangers. — Navigazione Libera Trikstina S. A., 
Coast Cement Co., Ltd. v. Navioa- [19301 3 W. W. R. 69 ; 4 D. L. Ii. 897. 
zione Libera Triestina 8. A., I —CAN. 
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that both pltfs. & the first defts. had had 
circular notification that the dredger would be 
working opposite Ford’s Jetty & that the 
first defts. had also been notified to that effect 
by a letter sent to them after the circular : — 
Held: the presence of the dredger did not 
put the first defts. on inquiry as to where 
the dredger’s anchors were ; pltfs. had failed 
to establish that the first defts. ought to 
have ascertained that the berth was safe, & 
that accordingly the first defts. were not 
liable ; the second defts. were negligent in 
putting the anchor where they did without 
giving proper notice to the first defts. or 
pltfs., as to where the anchor actually was ; 
those in charge of the dredging operations 
had not taken reasonable care to see the exact 
position where the anchor was dropped ; if 
they had taken such reasonable care they 
would have realised that it was unsafe for the 
A. to berth where she did, & they ought to 
have warned pltfs. & the first defts. before 
the A. took the ground of the danger of her 
doing so. Judgment entered for the pltfs. 
with costs & for the first defts. with costs, 
pltfs. to recover from the second defts. the 
cofits which they (pltfs.) would have to pay 
to the first defts. — Albatross S.S. Owners' 
. v. Ford Motor Co., Ltd. & Port of London 
Authority (1030), 155 L. T. 320 ; 10 Asp. 
M. L. C. 1. 

891b. .] — Pltfs. were the owners of a coasting 

vessel, the B ., & defts. w *re respectively the 
owners of A.’s wharf & H.’s wharf, which 
adjoined each other on the south side of 
Deptford Creek. The charterers of the B. 
had on many occasions in the past used H.’s 
wharf, but on this particular occasion it was 
known to them that there was not room at 
this wharf until another vessel left, &, 
accordingly, as the tides were falling, arrange- 
ments were made two days before the arrival 
of the B. for her first to berth at A.’s wharf 
& unload part of her cargo there, &, later, 
when there was room, to move to H.’s wharf. 
She was berthed with her bow 16 feet short 
of the upper end of A.’s wharf & overlapped 
the upper end of H.’s wharf by some 50 feet, 
but, owing to insufficient keel support, she 
sagged, & suffered damage. It was found 
that H.’s wharf issued no invitation to the B. 
to go to A.’s wharf, or to lie partly on A.’s 
berth & partly on their own, but that A.’s 
wharf did invite the charterers to bring a 
vessel to their wharf, but that they were not 
informed of the name or size of the vessel : — 
Held : on the facts of this case, it could not 


be said that the wharfingers or either of 
them had impliedly warranted that it was 
safe for the B. to berth where she did. — 
Dorey (Onbsimus) & Sons, Ltd. v . Head- 
ley’s Wharf, Ltd. & William Ashby, Ltd., 
[10301 3 All E. R. 23 ; 55 T. L. R. 802 ; 88 
Sol. Jo. 307 ; 44 Com. Cas. 257, C. A. 

881c. .]— The Unique. [1089] W. N. 60. 

881d. Liability of consignee.] — A motor-barge 
belonging to pltfs. was chartered to take a 
cargo to C. as ordered or so near thereunto 
as she might safely get, & there deliver the 
cargo alongside any wharf as ordered where 
she could safely deliver. A bill of lading 
was issued by the master to defts. as con- 
signees of the cargo ; it incorporated the 
terms of the charterparty, & by it the cargo 
was to be delivered at C. to defts.’ order. 
The barge arrived at 0. & went to a wharf 
called P.’s wharf, & there delivered a small 
part of the cargo to defts. & she was then 
moved to a more suitable wharf, where 
discharge was continued. It was then found 
that the bottom of the barge had sustained 
serious damage, owing, apparently, to her 
having laid in a foul berth. Pltfs. brought 
this action to recover damages from defts. 
on the ground that the injury must have been 
sustained at P.’s wharf ; defts. denied lia- 
bility & brought in the corpn. of C. as third 
arties, contending that if they should be 
eld liable to pltfs* they ought to be in- 
demnified by the corpn. as the harbour 
authority: — Held: (1) even if the injury 
to the barge had occurred at P.’s wharf, 
which had not been proved, there was no 
evidence that defts. were either lessees or 
occupiers of that wharf, <fc they could not 
therefore be held liable under the principles 
laid down in The Moorcock , 14 P. D. 04 ; 
(2) even if defts. had ordered the barge to a 
particular berth which was in fact an unsafe 
berth for that particular vessel, which had 
not been proved, they would still not have 
been liable, for it was the duty of the master 
to make sure that the berth to which he was 
ordered was a safe berth for his vessel, & 
if he found that he could not safely deliver 
at the berth to which he was ordered he need 
not obey the order to go to it. Judgment 
was therefore given for defts. & the question 
of their right to be indemnified by the third 
parties did not arise. — West (Samuel), Ltd. 
v . Wright’s (Colchester), Ltd. (1035), 
40 Com. Cas. 180. 

Annotation: — Reid. Lensen Shipping Oo. v. Anglo -Soviet 
Shipping Oo. (1035), 40 Com. Cas/320. 


Part V. — Navigation of Tidal and Natural Inland 

Watercourses. 


838. Addl Annotation : — Retd. Vanderpant v. May- 
fair Hotel Co., [1930] 1 Ch. 138. 

851. Add. Annotation : — As to (1) Retd. Port of 
London Authority v. Convey Island Coxnrs. 
(1931), 103 L. J. Ch. 63. 


856. Add. Annotations : — As to (1) Consd. Port of 
London Authority v. Convey Island Comrs. 
(1931), 101 L. J. Ch. 63. Generally, Raid. 
Fresh Wharf, Ltd. v. Nicholson’s Wharves, 
Ltd. (1935), 79 Sol. Jo. 479. 


PART V. SECT. 1, SUR-SECT. 1. 

o i. .] — Re Waters ft 

Water Powers Reference, [1029] 
2 D. L. R. 481 ; S. O. R. 200.— CAN. 


858 11. Oausinc backwash — 

Nuisance .) — A steamer oo. taking up 
passengers, In course of plying their 
steamers, from boats ft from places 

8 


other than recognised jetties ft thereby 
causing backwash involving danger to 
the publlo does not by these acts com- 
mit a public nuisance. — C alcutta 




Vol. XLIV. — Waters and Waterootmes. Oases 867 — 861a. 


867. Add. Annotation : — Retd. Bournemouth- 

Swanage Motor Road & Perry Co. v. Harvey 
& Sons (No. 2) (1929), 94 J. P. 10. 

892. Add, Annotation: — Consd. Port of London 
Authority v. Oanvey Island Oomrs. (1931), 
101 L. J. Oh. 63. 

908. Add, Annotation : — Retd. Re S&lvin’s Inden- 
ture, Pitt v. Durham County Water Board, 
[1938] 2 All E. R. 498. 

906a. Superannuation — Effect of Land Drainage 
Aot, 1980 (c. 44), 8. 79 (8).}— The rights to 
superannuation allowances conferred by Land 
Drainage Act, 1930 (c. 44), s. 79 (8), on 
officers & servants of the River Thames 
Conservators are confined to officers & ser- 
vants in the employment of the Conservators 
at the date of the passing of the Act, namely, 
Aug. 1, 1930, A cannot be extended to cover 
officers & servants entering the service of the 
Conservators after that date. 

Similarly, the rights to superannuation 
allowances conferred by sect. 80 (7) of the 
Act of 1930 on officers & servants of the 
Lee Conservancy Board & of the Lee Con- 
servancy Catchment Board are confined to the 
officers & servants of the Lee Conservancy 
Board who were in the employment of the 
Board at the date of the passing of the Act 
& remained in its service, or were at that 
date transferred to the Lee Conservancy 
Catchment Board {per Cur.). — Andrews v. 
River Thames Conservators (1938), 102 
J. P. 209 ; 82 Sol. Jo. 164 ; 36 L. G. R. 369, 

O. A. 

912. Add, Annotation : — Generally , Refd. Fresh 
Wharf, Ltd. v. Nicholson’s Wharves, Ltd. 
(1936), 79 Sol. Jo. 479. 

914. Add, Annotation : — Refd. A.-G. v. Wilcox, 
[1938] 3 All E. R. 367. 

921. Add, Annotation Refd. The Neptun, [1938] 

P. 21. 

927a. Provision of buoys — Fitness for purpose — 
Extent of duty.] — Defts., as port authority 
for London, provided moorings in the Thames 
for the use of barges «fe other craft free of 
charge. Pltfs. were the owners of three 
barges which on the evening of Mar. 8, 1932, 
were moored for the night to a buoy provided 
by defts. in the Thames at Battersea. Dur- 
ing the night the chain by which the buoy was 
secured to the bed of the river broke & pltfs.’ 
barges went adrift & caused injury to other 
craft. Pltfs. became liable for damages & 
incurred expense in having their barges 
salved ; & they brought this action to recover 
their loss from defts. : — Held : even assuming 
that pltfs. were invitees & not merely 


licensees the duty of defts. was not an 
absolute duty to keep the buoy fit for the 
purpose for which it was used, but was only 
a duty to take all reasonable steps to see 
that it was so fit ; & as the evidence showed 
that they had taken all such reasonable steps 
the action failed. — Williams (Samuel) & 
Sons, Ltd. v. Port op London Authority 
(1933), 39 Com. Cas. 77. 

982. After cross-reference following this case 
add : — 

982a. Failure to repair swing-bridge — Injury to 
public — Whether liable.] — Pltf. was injured 
by tripping over a nail projecting from the 
footway of a swing-bridge which defts., the 
Port of London Authority, were under a 
statutory duty to maintain in repair, & 
which the public had a right to use only 
when it was not required to be swung open 
for dock traffic. The cause of the accident 
was the failure of the defts. to maintain the 
footway in good condition. In an action for 
damages : — Held ; the swing-bridge was not 
a highway & defts. were not in the position 
of a surveyor of highways, & therefore defts. 
could not avoid liability on the ground of 
nonfeasance or on the ground that a surveyor 
of highways is not liable to pay damages to 
persons injured by his neglect of duty, & 
pltf. was entitled to recover. — Guilpoyle v. 
Port of London Authority, [1932] 1 K. B. 
336 ; 101 L. J. K. B. 81 ; 146 L. T. 91 ; 48 
T. L. R. 66 ; 76 Sol. Jo. 763 ; 29 L. G. R. 
669. 

Annotation: — Reid. Swain r. Southern Ry. Co., [1938] 3 
All E. R. 705. 

948. Add, Annotation : — Refd. R. v. Minister of 
Health, Ex p. Yaffe, [1930] 2 K. B. 98. 

961a. Construction of local Act.] — By Milton 

Creek Conservancy Act, 1899, s. 7, “ No 
person shall . » . make or form any recess 
dock ... or other work or drive any piles 
... in or upon the bed or shores of Milton 
Creek below nigh-water mark so as to impede 
or interfere with the navigation of the creek 
. . . without in every case the licence of the 
Conservators.” Defts., under a licence from 
the Conservators, erected in the creek, 
which was a navigable channel, a pumping 
plant which was concealed at high tide, & 
pltfs.’ barge, without any negligence on the 
part of the master, collided with the plant 
<fe was damaged. In an action for a nuisance 
the ct. found that defts. had failed to give 
adequate warning of the existence of the 
obstruction : — Held : the sect, did not 
confer upon a licencee a right to create an 
obstruction causing damage to members 


Steam Navigation Co., Ltd. v. 
Emperor (1930), I. L. R. 58 Calc. 
854.— IND. 

m. Rights in St, Francis River.) — R. 
v. Sherbrooke, [1932] 4 D. L. R. 73. — 
CAN. 

PART V. SECT. 1, SUB-SECT. 3.— A. 

H». Works of navigation — Liability to 
maintain. ) — O aubsen t>. Lower Bann 
Navigation Trustees. [1929] N. I. 
11.— IR. 

PART V. SECT. 1, SUB-SECT. 3.— D. 

sk. No right to moor— On private 
ground — Loch Lomond .) — A boat-hirer 
on Looh Lomond olalmod the right, as 


a member of the public, to beach & 
moor boats on private ground on the 
shore of the loch. He averred that 
such a right was incidental to the public 
right of navigation in the loch, which 
admittedly existed. He further 
averred that the public had. by 
immemorial usage, a right of port Sc 
harbour at the place where he claimed 
the right to beach his boats, & that 
they had access thereto by a public 
road. It was admitted, for the pur- 
poses of the case, that Looh Lomond 
was to be assumed to be an extension 
of the navigable non -tidal River Leven 
which flowed ont of It : — Held : a 
right of navigation on the part of the 
public did not include a right to beach 
or moor boats on private ground for 


the purpose of carrying on the business 
of a boat-hirer ; Sc a right on the part 
of the public to embark Sc disembark 
on private ground could not be 
acquired by prescription. — Leith - 
Buchanan v . Hogg, [19311 8. O. 204. — 
SOOT. 


PART V. SECT. 3, SUB-SECT. 1. 
•m. Line of navigation — May vary.]— 
In a case where the channel dries up 
In particular seasons of the year, it is 

S uite possible that what is within the 
ne or navigation in one particular 
season is not so in another season. — 

OOBINDAOHANDRA PODDAR V, CttAND- 

PUR Sub divisional Officer (1931), 
I. L. R. 58 Oalc. 1288.— IND. 



Case* 961a — 1010. English and Empire 

of the public & the action succeeded. — 
Burley C., Ltd. v. Lloyd Edw., Ltd. (1929), 
46 T. L. R, 626. 

966. Add. Annotations : — Reid. Blundy, Clark & 
Co. v. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401 ; Harper v. Haden 
& Sons, [1933] Ch. 298. 

979. Add. Annotation : — Reid. Seaton v. Slama 
(1932), 77 Sol. Jo. 11. 


Digest Supplement. 

1000. Add. Annotation: — As to (1) Retd. Oceanic 
Steam Navigation Co. v. Evans (1934), 51 
T. L. R. 67. 

1016. Add. Annotations: — Consd. The Edison, 
[1932] P. 62. Reid. The West Wales, [1932] 
P. 166 ; Liesbosch S.S. Owners v. Edison 
S.S. Owners, [1933] C. A. 449 ; Sunley & Co. 
v. Cunard White Star, Ltd., [1939] 3 All E. R. 
041. 


PART V. SECT. 3, SUB-SECT. 3.— B. 

■p. Erection over non-naviodble 
stream. ] — Where a person is the owner 
of land In the province of British 
Columbia through which a non- 
navigable stream flows, he may legally 
build a bridge across the stream from 
one part of nis property to the other 


without the necessity of obtaining the 
permission or authority of the Pro- 
vincial Government. Such a bridge, 
though built with a pier in the centre of 
the stream, leaving a passage of 60 feet 
& over on each side thereof, is not an 
“ obstruction ** within Water Act of 
British Columbia. Anyone floating 


logs or poles down such a stream 
must take the necessary precautions 
to avoid causing damage to such a 
bridge by the flotation operations ; 
& the ct. in this case finding deft, 
negligent, condemned It to pay 
damages. — R. v. Bell Lumber Co., 
[1932] Ex. C. R. 31.— CAN. 
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Vol. XLIV. Weights and Measures. Cases 28 — 158. 


WEIGHTS AND MEASURES. 

Part II. — Standards of Weights and Measures. 

26. Add. Annotation Apld. Phillips v. Parnaby, [19341 2 K. B. 299. 

Add. Citation 28 Cox, C. C. 660. 


Part V. — Special Provisions 


110a. Application ol Sale of Food (Weights & 
Measures) Act, 1926 (c. 63), s. 12 (6)— Con- 
ditions precedent to prosecution.] — Applt. was 
convicted by justices of delivering a quantity 
of coal which was less than that expressed 
in the weight ticket, contrary to Weights & 
Measures Act, 1889 (c. 21), s. 21 (2). No 
notice in writing of the date & nature of the 
alleged offence had been served on or sent 
by registered post to applt. in accordance 
with Sale of Food (Weights & Measures) 
Act, 1926 (c. 63), s. 12 (6). The coal was 
delivered under an antecedent contract 
covering a number of deliveries & was pur- 
chased for consumption in or by a steam 
roller belonging to the purchasers : — Held : 
(1) as sect. 16 (1) of 1926 Act provided that 
that Act was to be construed as one with 
the Weights & Measures Acts, : 878-1920 
(which included the Weights & Measures 
Act, 1889 (c. 21) ), & as there was no mani- 
fest discrepancy between the provisions of 
sect. 12 (6) of 1926 Act, & sect. 21 (2) of 
1889 Act, the conviction was bad for failure 
to fulfil one of the conditions precedent to a 
prosecution laid down by sect. 12 (6) ; (2) as 
the coal was sold for consumption by the 
purchaser, applt. was a “ retailer ” within 
sect. 12 (6) of 1926 Act, his position in that 
respect not being affected by the fact that 
the coal was delivered under an antecedent 
contract. — Phillips v. Parnaby, [1934] 2 

K. B. 299 ; 103 L. J. K. B. 675 ; 151 L. T. 
400 ; 98 J. P. 383 ; 60 T. L. R. 440 ; 32 

L. G. R. 270 ; 30 Cox, C. C. 146, D. C. 

H0b. Meaning of " retailer. ’*] — Phillips v 

Parnaby, No. 110a, ante. 

110c. .] — Oliver v. Houcjhen (1939), 103 

J. P. Jo. 373, D. C. 

119a. Food — Sale of Food (Weights & Measures) 


Act, 1926 (c. 63) — Validity of Regulations.] — 

By Sale of Food (Weights & Measures) Act 
1926 (c. 63), s. 3, a person in offering for sale 
an article of food is forbidden to make 
any misrepresentation as to its weight. 
Sect. 4(1) provides that in the case of certain 
specified articles [which includes lentils] the 
weight of the wrapper may be included in the 
weight purported to be sold if its weight is 
not proportionally heavier than specified. 
By sect. 4 (2) (6), the wrapper, where the 
article is prepacked & the weight cf the 
wrapper is permitted to be included in the 
weight sold, must bear a true statement of 
the “ minimum weight ” of the article with 
its wrapper. By Reg. 2, cl. 8, of the Sale 
of Food (Weights & Measures : Prepacked 
Articles) Regs., 1927, in this latter case the 
wrapper must bear the words “ gross ” or 
“ gross weight ” in addition to the indication 
of weight. Resps. offered for sale three 
packets of lentils bearing on the wrappers 
Ike words “1 lb. net,” the packets in fact 
containing less than one pound of lentils 
alone: — Held: (1) “minimum weight" in 
sect. 4 (2) ( b ) meant minimum gross 

weight, & consequently resps. had made a 
misrepresentation as to the weights of the 
packets under sect. 3 of the Act, Sc had also 
infringed the provisions of Reg. 2, cl. 8, of 
the regulations in omitting to add the words 
“ gross "or “ gross weight ” ; (2) Reg. 2, 
cl. 8, was not ultra vires. — Huggett v. Help 
Yourself Stores, Ltd., [1934] 2 K. B. 
230 ; 103 L. J. K. B. 394 ; 150 L. T. 416 ; 
98 J. P. 76 ; 32 L. G. R. 33 ; 30 Cox, 0. C. 
74, D. C. 

119b. Prepaeked articles — Meaning of 

“ minimum weight. M ] — Huggett v. Help 
Yourself Stores, Ltd., No. 119a, ante. 


Part VIII. — Miscellaneous Terms of Measurement. 

156a, .] — Re Ecclesiastical Comrs. for i 168. Add. Annotations : — Consd. New Plymouth 

England’s Conveyance, No. 158a, post. I Borough Council v. Taranaki Electric Power 


PART VI. 

•d. Condition precedent — Consent of 
Minister .) — Sect. 63 (?) of Weights & 
Measures Act, R. S. C., 1927, provides : 
“ No proceedings shall be taken under 
the provisions of this section [pena l i s in g 
short weights 8c measures] except with 


the consent of the Minister *' : — Held : 
the required consent is not merely a 
condition precedent to the magistrate 
entertaining or trying the charge, but 
the sub-sect, positively prohibits the 
prosecution in the absence of the con- 
sent. Therefore, where the consent is 
not valid, the very laying & taking of 


the information is illegal, & when that 
becomes evident on an appeal from a 
conviction in proceedings so instituted 
the ct. cannot do otherwise than declare 
them bad ab inito 8c set aside the con- 
viction. — It. v. Safeway Stores, Ltd. 
(No. 3), [1938] 2 W. W. It. 488. — CAN 



Cases 158— 158a. English and Empire Digest Supplement. 


Board, [1933] A. G. 680 ; Re Ecclesiastical 
Comrs. for England’s Conveyance, [1930] 
Ch. 430. 

158a. .] — When used in conjunction with the 

word “ land,” the word “ adjoining ” in its 
primary sense means that which lies near so 
as to touch in some part the land which it is 
said to adjoin. Of necessity it connotes 


continuity. . . . The word “ adjacent ” whez 
used in contradistinction to the word “ ad- 
joining ” means, 1 think, that which lief 
near but is not in actual contact with land 
The degree of proximity must depend on the 
circumstances of each case (Ltjxmoore, J.). — 
Re Ecclesiastical Comrs. fob England’ 
Conveyance, [1930] Ch. 430 ; 105 L. J. Ch. 
168 ; 155 L. T. 281. 



Vol. XLIV.— Wills. Cases 10— 88a, 


WILLS. 


Part I. — Nature of a Will. 


19. Add. Annotation ; — Held. Re Bund. Oruik- 
shank v. Willis, [1929] 2 Ch. 455. 

30. Add, Annotation : — Retd. Re Vaux, Nicholson 
v, Vaux. [1939] Ch. 405. 

80. Add, Annotation : — Reid. Ariff v, R&i 
Jadunath Majumdar Bahadur (1931), 47 
T. L. R. 238. 


83. Add, Annotation : — Consd. Ro Marsland, 
Lloyds Bank, Ltd. v, Marsland, [1939] 3 
All E. R. 148. 

83a. Revocation by marriage.] — On May 30. 

1902, the testator & his first wife entered into 
a deed of separation. Immediately before 
the execution of the deed he had made a will 


PART I. SECT. 1. SUB-SECT. 1. 

1 1. “ Release.”] — Re Donnell, 
[1930] 4 D. L. R. 1037. — CAN. 


PART L SECT. 2, SUB-SECT. 1. 

32 i. Will distinguished from settle- 
ment .] — If a document is “ consum- 
mate to create a trust in pressenti 
although one to be performed after 
the death of the donor, it is not 
dependent upon his death for its 
vigour 8c effect, &, therefore, is not 
testamentary. — Coklet v. Isle of 
Man Bank, Ltd., [1937] 2 W. W. B. 
209 ; 3 D. L. B. 103.— CAN. 

d i. Document in form of will passing 
no property .] — A woman procured a 
printed form of will & partly filled it in, 
so that it purported zo “ give devise 
8c bequeath ” to her husband, but did 
not contain any statement of the pro- 
perty to be disposed of or any appoint- 
ment of an executor. The document 
was duly executed as required by law in 
the case of a will : — Held : a a the 
document contained no disposition of 
property, it could not be regarded as a 
will & should not be admitted to pro- 
bate. — Re Fairchild, [19311 V. L. B, 
289.— AUS. 


•b. Deed — Operative on death.] — An 
instrument, even though in the form 
of a deed, which is not to become 
operative until the maker's death is 
testamentary in its character & its 
operation depends upon its execution 
complying with Manitoba Wills Act, 


R. S. M., 1913. — Re Pfrimmer Es- 
tate, [1930] 1 W. W. R. 609; 44 
Man. L. R. 96.— CAN. 


PART L SECT. 2, SUB-SECT. 2.— 

A. (a). 

86 I. Tests for ascertainment .] — 
Where a will is made subject to a 
clearly expressed condition that it is 
to be subject to the happening of a 
specified contingency, e.g., the testator's 
death before a certain time or during 
a certain surgical operation, the will 
does not take effect unless the con- 
dition ts fulfilled ; but, if the will is 
so expressed as to show that the con- 
tingency is only the motive for making 
tiie wilL the will is not conditional but 
takes effect whether the event happens 
or not. — Re Swords Estate (Alta.), 
3D.LR. 564 ; 8 W. W. R. 
CAN. 


PART I. SECT. 3, SUB-SECT. 1. 

79 vi. .] — Folsbtter v. York- 
shire Sc Canadian Trust Co., [1982] 
JW.W.R. 382 ; 3 D. L. R. 190 ; 45 

B. O. R. 315.— CAN. 

79 vii. .] — Specific performance 

granted of an oral agreement to leave 
property by will in consideration of 
an executed agreement to take eare of 
thejpromtBor during illness.— B arnes 
v. Cunningham, [19331 3 D. L. R. 
653 ; 6 M. P. R- 521.— CAN. 

79 vili. .] — Re Smith Estate, 




3 W. W. R. 351 ; 49 B. C. R. 79. 


79 ix. .] — S. offered to leave pltf. 

his house property, furniture & one 
half of his money left after paying his 
debts, if pltf. should keep house for 
him Sc look after him until his death, 
Jn a manner satisfactory to him. The 
letters containing the offer could not be 
produced. Pltf. aocepted the offer Sc 
kept house for Sc attended to 8. for 
14 months. Then, on Sept. 26, 1934, 
S. made a will making said provision 
for her. The will also provided that 
the devises & bequests to her should be 
null Sc void if she “ shall leave mo & 
cease to care for me." On Feb. 5, 
1935, pltf. Sc S. had a quarrel Sc she 
left his house. On that day he made 
a new will which made no mention of 
her. On the second day after she had 
left him 8. asked pltf. to return. 
She did so Sc continued her duties as 
housekeeper & nurse until S.’s death. 
No wages were ever paid pltf. The 
second will was admitted to probate. 
Daft was the exor. named therein. 
Pltf. knew nothing of that will until 
S.’s death. Pltf. sued for specific 
performance of the contract. Adam- 
son, J., dismissed the action, & pltf. 
appealed : — Held : the appeal should 
be allowed. — Briese v. Duoard 
(No. 2), [1936] 1 W. W. R. 193: 1 
D. L. R. 723 ; 43 Man. L. R. 489.— 
CAN. 


79 x. .1 — A verbal promise to 

devise property which included roal 
estate, in consideration of services 
rendered, is within Stat. Frauds & 
where not partly performed is unen- 
forceable against the promisor. — • 
Stratohuk v. Montreal Trust Oo., 
[1936] 3 D. L. R. 310.— CAN. 


eg. Application of Statute of Frauds.] 
— Pltf. sued defts.,the personal repre- 
sentatives of O., tor damages for breach 
of contract whereby O. Bad promised 
to make a will in pltf /a favour leaving 
her his fortune consisting of 4/7tfi 
interest under his deceased father’s 
will Sc his insurance policy. At the 
death of C., his deceased father’s 
estate consisted of certain mtges. of 
land, aoorued interest, & two blocks 
of vacant land. O. bad become en- 
titled to four l/7th shares In this estate 
as next-of-kin of certain of his children. 
The alleged contract was oral, Sc at the 
trial of the action pltf. was non-suited 
on the ground that the contract re- 
lated to land Sc there was no note or 
memorandum in writing of the oontraot 
as required by Statute of Frauds. 
Upon appeal : — Held : since the pro- 
perty included land, the interest of C. 
under his father’s will derived through 
his ohildren, .was an interest in land. 
Sc pltf. was properly non-suited. 
Semble : a mtge. of land is an interest 
In land for the purposes both of sect. 4 
of the Statute of Frauds Sc of sect. 54 (a) 
of Conveyancing Act, 1919-1930.— 
Horton r. Jones (1934), 84 S. R. 
N. 8. W. 859 : 51 N. 8. W. W. N. 126 : 
affd., 5$ C. L. R. 475 : 8 A. L. J. 
470 ; 41 Argns h. R. lil ; 35 8. R. 
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N.S.W.397; 52N.S.W. W. N. 138.— 

AUS. 

sk. Death of intended donee in life- 
time of testator.] — E. transferred to her 
brother, W.. her interest in a property 
in consideration of a written promise by 
W. to re-transfer tho same to E. by 
leaving such interest to her in his will. 
E. died, & subsequently W. made a 
will, but omitted therein to perform 
his promise. In a suit praying in 
effect for speoiflo performance or the 
contract as against tho exors. of the 
will of W., an amended statement of 
claim alleged that from the date of 
making of the contract up to the date 
of his death W. was under a moral 
obligation to mako a will in perform- 
ance of his contract, Sc save as next 
hereinafter mentioned, W. recognised 
that ho was under such moral obliga- 
tion ; that shortly prior to the date of 
his will W. believed he was not under 
any such moral obligation as aforesaid 
8c while holding such belief & on 
account of the same made his will ; 
but that subsequently thoroto, W. 
again recognised his said moral 
obligation, & formed an intention to 
discharge the Rame, & continued to 
have such intention up to his death, 
which, however, occurred bofore ho 
could carry out such intention Sc dis- 
charge such obligation. On demurrer 
to the statement of claim : — Held : 
tho ct. was not justified in extending 
to the case of a notional gift or will 
the doctrine stated in Stevens v. King, 
[1904] 2 Ch. 30, at p. 33, as to the 
exception to the general rule that a 
gift by will lapses on the death of the 
donee in tho lifetime of testator. 
Further, the principles stated in Synge 
v. Synge, 11894] 1 Q. B. 466. at pp. 470. 
471, could not be extended or applied 
so as to entitle pltf. to a decree. As it 
was not oontonded that W. was bound 
by bis contract, or was under any 
moral obligation, to provide against 
lapse in his will, tho case was governed 
by the decision in in re Braokman's 
Trust , L. R. 5 Ch. 182, & in the events 
whioh had happened tho breach of 
contract was merely an injuria sine 
damno, — McDonald v. McDonald 
(No. 2) (1935), 35 S. R. N. S. W. 403 ; 
52 N. 8. W. W. N. 145. — AUS, 

■m. Subject-matter must be certain.] 
— Testator, an American citizen, was 
married in America in 1893, &, in 
1896, while his wife was still living, he 
went through a form of marriage iu 
Bermuda with another woman, 

C. M. H., whom ho brought to New 
Zealand, where he lived with her until 
1920, she bearing him eight children. 
He then obtained a decree of divorce 
against her. When he died. In 1920 
his lawful wife was alive in America Sc 
C. M. H. was alive in New Zealand. 
In his will, testator used these words : 
"To C. M. H. divorced I wish my 
trustees to make such provision for her 
maintenance as the exigencies of tho 
funds will permit Sc requiring the bene- 
ficiaries to contribute to her sup- 
port." On originating summons ask 
tag what rights, if any, were conferred 
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whereby he left a moiety of his estate for 
the benefit of his wife & children. In the 
deed he covenanted that he would “ not 
revoke the before mentioned will or alter 
the same so far as regards the gift of the half 
share of his Estate to his wife & children as 
aforesaid.” The testator’s first wife died 
on Nov. 14, 1908. In 1935 he remarried, 
thereby revoking his will under Wills Act, 
1937, s. 18 : — Held : the covenant by the 
testator not to revoke his will was, on its true 
construction, confined to acts of revocation 
performed as such under Wills Act, 1837, 
s. 20, & did not extend to revocation imposed 
by sect. 18, whether the testator wished it or 
not. — Re Marsland, Lloyds Bank, Ltd. v. 
Marsland, [1939] Ch. 820 ; [1939] 3 All 

E. K. 148 ; 108 L. J. Ch. 344 ; 161 L. T. 1 ; 
55 T. L. R. 819 ; 83 Sol. Jo. 564, C. A. 

93. Add. Annotation : — Dbtd. & Dlstd. Re Dud- 
dell, Roundway v . Roundway, [1932] 1 Ch. 
585. 

98. Add. Annotation: — Folld. Re Hack (A.) 
(1930), 169 L. T. Jo. 284. 

98a. .] — Re Hack (A.) (1930), 

' 169 L. T. Jo. 286. 


105. Add. Annotation : — Reid. Re Hagger, Free- 
man v . Arscott, [1930] 2 Ch. 190. 

106. Add. Annotation : — Apld. Re Hagger, Free- 
man v. Arscott, [1930] 2 Ch. 190. 

108a. .] — A husband & wife made 

a joint will, whereby they left certain pro- 
perty, which each possessed at the time of 
the death of the spouse first dying, to the 
survivor for life with certain absolute re- 
mainders over, & they agreed that the will 
should not be revoked without their mutual 
consent. The wife died first, & as from her 
death the husband received the income from 
the whole estate until his death : — Held : 
from the death of the wife the property of 
which the husband was then possessed was 
subject to a trust under which the legatees 
in absolute remainder took vested interests 
subject to the life interest of the husband ; 
& the death of such a legatee after the death 
of the wife but before the death of the 
husband did not occasion a lapse. — Re 
Hagger, Freeman v. Arscott, [1930] 2 Ch. 
190 ; 99 L. J. Ch. 492 ; 143 L. T. 610. 

112. After this case add : — 

Exercise of power of appointment by join, 
will .] — See Powers, No. 269a. 


Part II. — Power of 

131. Add. Annotation : — Consd. Re Franklin & 
Swathling’s Arbn., [1929] 1 Ch. 238. 

182. Add. Annotations: — Refd. Parker v. Judkin, 
[1931] 1 Ch. 475 ; Re Kay’s Settlement, 
Broadbent v. Macnab, [1939 J Ch. 329. 

329a. Delusions affecting one clause — Dele- 

tion of clause from declaration.] — The testator 
made his will on Nov, 26, 1926, & subse- 
quently executed four codicils, the last in 
1932. The bequests were quite ordinary ones 
to relatives, servants & charities. The 
codicil of 1932 declared in clause 2 that the 
gift to charities should be read as if the word 
“ England ” had been deleted therefrom & 
the words “ United States of America ” sub- 
stituted therefor. The evidence showed that 
the testator did not enjoy the best of health 
<fe often treated his relatives in a harsh 
manner. He had, however, at all times been 
a man of exceptional acumen in managing 
his private affairs, which chiefly concerned 
the investment of his capital in stocks & 
shares. In the last years of his life he was 
clearly suffering from a delusion that the 
London County Council were acting 
improperly in order to dispossess him of his 
house, which the council desired to acquire 
for hospital purposes. It was found as a 
fact that the testator was suffering from 


Disposition by Will.. 

a delusion — that he was a paranoid psycho- 
path — at the time the codicil was made in 
1932, but that the only testamentary dis- 
position affected thereby was the substitu- 
tion of the words “ United States of America ” 
for “ England ” referred to above : — Held : 
the will & codicils were valid testamentary 
dispositions except clause 2 of the codicil of 
1932, which should be deleted therefrom. — 
In the Estate of Bohrmann, C^ssar & Wat- 
motjgh v . Boiirmann, [1938] 1 All E. R. 271 ; 
158 L. T. 180 ; 82 Sol. Jo. 176. 

239. Add. Annotation: — Refd. Re Carrington 
Ralphs v. Swithenbank, [1932] 1 Ch. 1. 

239a. Creation of estate tail — Death after com- 
mencement of Law of Property Act, 1925 
(c. 20) — Necessity for.] — Under Law of 

Property Act, 1925 (c. 20), s. ISO, the power 
to create an entailed interest in personal 
estate can be exercised by will only in the 
case of a testator who dies after the com- 
mencement of the Act. Therefore, where 
testator, who died in 1912, by his will settled 
certain chattels including three family 
portraits to be held upon trusts which should 
as nearly as the rules of law & equity 
permitted correspond with the limitations 
of real estate in tail, & set out such limitations 
at length, but settled no real estate upon 


on C. M. H., Sc what dutios, if any, 
were cast upon the administrator & the 
benefleiaVies, & what powers, if any, 
eo nf erred, upon the administrator by 
the will : — Held : the bequest under 
the clause of the will as above quoted 
was void for uncertainty Sc conferred 
no rights on O. M. H., Sc no liability on 
the administrator or the beneficiaries. 
Aliter : if the clause had merely 

P rovided for the maintenance of 
. M. H . — lie S. B. H., Public Trustee 
e. B. F. H„ 11036] N. Z. L. R. 756 ; 


G. L. R. 552 ; 12 N. Z. L. J. 250.— 
N.Z. 


PART I. SECT. 4, SUB-SECT. 1. 

104 I. For “ S. AF. •* read 
” CEYLON,’* 

PART I. SECT. 4, SUB-SECT. 2. 

106 vili. .]— The fact 

that a husband Sc wife have simultane- 
ously made mutual wills, giving each 
to the other a life interest with similar 
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provisions in remainder, is not in 
itself evidence of an agreement not to 
revoke the wills ; In the absence of 
a definite agreement to that effect 
there is no impliod trust precluding the 
wife from making a frosh will 
Inconsistent with ner former will, 
even though her husband has died Ac 
she has taken the benefits conferred 
by his will. — G ray v. Perpetual 
Trustee Co., Ltd., [1928] ▲. C. 391 ; 
40 C. L. R. 558 ; [1988] Argos L. R. 
238. — A US, 
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the flame limitations : — Held : testator had 
attempted to create an entailed interest in 
the chattels but had not succeeded, & 
therefore the trustees of his will had no 
power to sell them under sect. 130 (5). But 
the ct.. deeming it in the circumstances 
expedient, would make an order authorising 
the sale of the portraits by the trustees under 
Trustee Act, 1925 (c. 19), s. 57 . — Re Hope’s 
Will Trust, Hope v. Thorp, [1929] 2 Ch. 
186 ; 98 L. J. Oh. 249 ; 141 L. T. 509. 


289b. Necessity for use of statutory form,] — 

A testator, whose will was executed before 
1926, devised his residuary estate after the 
death of his wife upon trust to pay the 
income to the beneficiary in possession of 
the P. Estate under the will of his uncle. 
The wife died in 1933. The residuary estate 
was entirely personalty. By the will of the 
uncle the P. Estate was devised to the use 
of his son R. for life with remainder to his 
sons successively in tail with remainder to 
his son H. for life with remainder to his sons 
in tail with remainder over to testator’s 
right heirs. R. had no issue & was in posses- 
sion of the P. Estate as tenant for life. H. 
had one son, B., who was living & had an 
infant son. The question arose whether the 
law in force before 1926 applied, under which 
B. as the first tenant in tail would take the 
personalty absolutely subject to the prior 
life interests, or whether under Law of Pro- 
perty Act, 1925 (c. 20), s. 130 (3), an estate 
tail had been created in the personalty, so 
that the infant son of B. was entitled in tail 
until his father executed a disentailing 
assurance : — Held : the sub-sect, does not 
operate unless there is in the will to be 
construed a direction that the personalty shall 
be held upon trusts described in the exact 
words of the sub-sect. ; such words not being 
used in this will, the sub -sect, did not apply ; 
& after the death of the wife the property 
was to be held under the law in force before 
1926. — Re Jones, Public Trustee v. Jones, 
[1934] Ch. 315; 103 L. J. Ch. 102 ; 150 
L. T. 400 ; 78 Sol. Jo. 82. 


265. Add. Annotations: — Distd. Re Sullivan, 
Dunkley v. Sullivan (1929), 45 T. L. R. 590. 
Gonad* Re McKee, Public Trustee v. McKee, 
[1931] 2 Ch. 145 ; Re Bate, Public Trustee v. 
Bate, [1938] 4 AU E. R. 218; Re Berton, 
Vandyk v . Berton, [1939] Ch. 200. 


295. Add. Annotation : — Folld. Re Berton, Vandyk 
v. Berton, [1939] Ch. 200. 

299a. Disclaimer by donee — Intestacy — Applica- 
tion of Administration of Estates Act, 1925 
(c. 23), SS. 38 (5), 46, 49.]— Testator who 
owned certain musical copyrights, & who 
died in 1928, by his will gave the residue 
of his estate, including the copyright 
royalties, on trust for his wife for life & 
afterwards for his children, A directed that 
the royalties should be treated as capital. 
Testator left a widow but no children : — 
Held: as there was a partial intestacy, 
namely, as to the capital of the residue, the 
direction would not apply if the widow dis- 
claimed her life interest under the will, A 
the result of the disclaimer would be that 


the widow would take a life interest in the 
residue, including the royalties. — Re Sul- 
livan, Dunkley v. Suluvan, [1930] 1 Ch. 
84 ; 99 L. J, Ch. 42 ; 142 L. T. 187 ; 45 
T. L. R. 590. 

Annotation : — Consd. Re Thornber, Crabtree v. Thornber, 
[1936] 2 All E. R. 1594. 

299b. Death of remaindermen In lifetime of 
widow.] — By his will testator who died in 
1928, after making certain bequests, devised 
& bequeathed all his real & personal estate 
not otherwise disposed of to his trustee upon 
trust for sale & conversion, & after paying 
his funeral & testamentary expenses, debts 
& legacies, to invest the net residue, & to 
stand possessed of the net residue & the 
investments thereof upon trust to pay the 
income to his wife for life, & after her death 
to divide the same between his surviving 
brothers & sisters. The last of the brothers 
& sisters died in 1930. The widow was still 
living. On the construction of the will 
surviving brothers tic sisters was held to mean 
brothers & sisters surviving the widow, tic 
there was therefore an intestaoy as to the 
reversionary interest in the testator’s resi- 
duary estate expectant on the widow’s 
death : — Held : the reversionary interest ought 
not to bo forthwith sold. — Re McKee, Publio 
Trustee v. McKee, [1931] 2 Oh. 145 : 100 
L. J. Ch. 326 ; 145 L. T. 605; 47 T. L. R. 
424 ; 75 Sol. Jo. 442, 0. A. 

Annotation : — Consd. Re Thornber, Crabtreo v. Thornber, 
[1936] 2 All K. It. 1594. 

299c. Provision for accumulation for children— 
Death without issue.]-— A testator, after 
bequeathing an annuity to his mother, 
directed his trustees out of the annual 
income of liis residuary estate to pay an 
annuity to his wife, & he further directed that 
the surplus income of his residuary trust fund 
should be accumulated during the life of his 
wife or for twenty-one years from his death 
(whichever period was the shorter) ; tic he 
directed that at the expiration of the period 
of accumulation his residuary trust fund 
should be held upon trust, as to both capital 
& income & the accumulations of such income, 
for his children. Testator died without issue, 
& his widow claimed that she was entitled 
to call on the trustees to stop the accumula- 
tion of any surplus income of the residuary 
estate tic deal with any such surplus income as 
upon an intestacy. Testator’s mother 
claimed that the accumulations ought to be 
continued : — Held : testator having died 

without issue there was no effective disposal 
by his will within sect. 49 of Administration 
Estates Act, 1925 (c. 23), of the residuary 
estate, & the direction to accumulate the 
income was not a direction to which the 
property not effectively disposed of by the will 
was subject. Therefore, subject to making 
provision in due course of administration for 
the annuity given to testator’s mother, the 
trustees ought not to accumulate the surplus 
income, but that it ought to be dealt with as 
income from the residuary estate undis- 
posed of by testator. — Re Thornber, Crab- 
tree v. Thornber, [1937] Ch. 29 ; [19361 
2 All E. R. 1594 ; 106 L. J. Ch. 7 ; 155 L. T. 
223 ; 80 Sol. Jo. 089, C. A. 


PART IL SECT. 8. SUB-SECT, 2.—C. (a). 

9SS I* Necessity foe conversion into permanent securities. } — Re Bingham, [1981] 1 D.LR. 248 ; 86 O. L. R. 121. — CAN. 
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299d. Leaseholds held on statutory trust for sale.] — 

By his will a testator, who died in 1937, 
directed his trustees to pay two-thirds of the 
income of his real & personal estate to his 
wife during her life & the remaining third in 
equal parts to his son & daughter. Subject 
to the life interest of his wife, he bequeathed 
to his son & daughter the whole of the income 
in equal parts, directing that at their death 
the income to which he or she might be 
entitled should be equally divided between 
their respective children. There was no 
trust for sale & conversion. The estate con- 
sisted largely of long leaseholds : — Held : 

( 1 ) though a trust for sale & conversion was 
not contained in the will, but was imported 
by virtue of Law of Property Act, 1925, the 
effect of sect. 28 (2) of that Act was that the 
rule in Howe v. Karl of Dartmouth (1802), 
7 Ves. 137 ; 44 Digest 197, 265, was not 
applicable & sect. 35 did not operate to 
reserve it ; (2) accordingly, the trustees 

eld the leasehold properties on trust for 
sale with power to postpone sale for an inde- 
finite period. — Re Berton, Vandyk v. 
Berton, [1939] Ch. 200 ; [1938] 4 All E. R. 
280; 108 L. J. Oh. 139; 159 L. T. 500; 
55 T. L. R. 40 ; 82 Sol. Jo. 890. 

373a. .] — A testator gave all his property to 

his trustee upon trust for sale with power to 
postpone the sale thereof “ & to retain any 
investments subsisting at my death whether 
of the kind hereinaff ;r authorised or not so 
long as he shall think proper & this notwith- 
standing that the property affected may be 
of a leasehold tenure or otherwise of a 
perishable or wasting or wearing out nature 
<fc in particular my trustee shall not sell my 
securities in concerns in North or South 
American within three years of my death 
unless of opinion that any further recovery 
of price of any such security during such 


period is unlikely.* * Then followed the fol- 
lowing clause negativing apportionment : 
“ the net profits & income received after my 
death from time to time of any unconverted 
property whatever its nature shall be applied 
without apportionment as if the same were 
income accruing after my death from the 
proceeds of the conversion thereof.” The 
question was whether the latter clause merely 
excluded the application of the rule in Howe 
v. Dartmouth {Earl) (1802), 7 Ves. 137 ; 44 
Digest 197, 265 , or whether it also excluded 
the application of the Apportionment Act, 
1870 (c. 35) : — Held : the clause was appro- 
priate to exclude the rule in Howe v. Dart- 
mouth {Earl), supra , only, & the provisions 
of the Apportionment Act, 1870 (c. 35), must 
be applied. — Re Bate, Public Trustee v. 
Bate, [1938] 4 All E. R. 218. 

411. Add. Annotation : — Folld. Re Wavertree, 
Rutherford v. Walker, [1933] Ch. 837. 

412. Add. Annotation : — Folld. Re Wavertree, 
Rutherford v. Walker, [1933] Ch. 837. 

412a. .] — Testator bequeathed to his 

adopted daughter R. “ such of the furniture 
& household effects which at the date of 
my death shall be in or about either of my 
residences H. or S. as she may select for 
the purpose of furnishing a residence for my 
said adopted daughter”: — Held: (1) the 
legatee was entitled to select from both of 
the houses ; (2) “ household effects ” in- 

cluded motor cars, consumable stores, garden 
implements & tools & movable plants ; 
(3) there was no quantitative limit to the 
power of selection, but the legatee was entitled 
to the whole of the furniture & household 
effects in the two houses. — Re Wavertree 
op Delamere (Baron), Rutherford v. 
Hall- Walker, [1933] Ch. 837 ; 102 L. J. 
Ch. 367 ; 149 L. T. 418 ; 49 T. L. R. 515 ; 77 
Sol. Jo. 468. 


Part IV. — Capacity to 

454. Add. Annotation : — Consd. Re Beiliss, Poison 
v. Parrott (1929), 141 L. T. 245. 

479a. .] — Testator directed that the 

income of his residuary estate should be paid 
to his son for life, & after his death be held 
in trust for the son’s “ children or reputed 
children,” as the son should by will or codicil 
appoint. The son had two legitimate 
children, one predeceasing him & the other 
being expressly excluded by testator’s will 
from benefiting under the power of appoint- 
ment, & three illegitimate children, to the 
second & third of whom, under the power, he 
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appointed the income of testator’s residuary 
estate in equal shares by his will, in which 
he described them by name & as his “ children 
or reputed children.” For many years pay- 
ments of the income were made for the benefit 
of the children. On a summons to deter- 
mine {inter alia) whether the trusts in favour 
of “ children or reputed children ” were void 
as contrary to public policy as regards 
reputed children of the son {a) living at or 
(6) bom after the date of the will : — Held : 
the power of appointment was valid, & the 
son’s appointment of the income to his 


PART II. SECT. 3, SUB-SECT. 2.— 

c. (b) iu. 

368 t. Discretion given to trustees ,] — • 
A testator devised & bequeathed his 
residuary estate upon trust lor his 
widow, for her life, with remainder 
over. He empowered his trustees, “ at 
their discretion to sell & dispose of or 
to postpone the sale & disposal of any 
part ” of his estate. Part of his 
residuary estate consisted of shares in 

f rold mining cos. & other unauthorised 
n vestments , & part consisted of a 
reversionary interest : — Held : the ap- 
plication or the rule in Howe v. Earl 
of Dartmouth (1802), 7 Ves. 137a, was 


oxduded by the discretionary power to 
sell or to postpone the sale, jpven by 
the will to the trustees ; accordingly, 
the life tenant was entitled pending 
conversion to the whole of the income 
from the residuary estate, but she was 
not entitled to share in the capital of 
that part of the estate which con- 
sisted of the reversionary interest. — 
Be Levien, Trustees Exors. & 
Agency Co., Ltd. v. Levien, 11937] 
V. L. R. 80 ; 43 Argus L. R. 39.— AUS. 

PART III. SECT. 1. 
p. Add. Citation : — varied (1925), 57 
O. L. R. 673. 


tg. Loss of power oflepeech dt writing. ] 
— A codicil is valid although the testa- 
tor had lost the power of speech & 
ability to write after an epileptic fit, 
as she was able to understand the 
nature & effect of her act . — lie Souch, 
(19381 1 D. L. R. 563 ; O. R. 48.— CAN. 


PART IV. SECT. 2, SUB-SECT. 2.— B. 

462 iii. .]— Where a 

legatee who prepares a will obtains 
only a small share, suspicion extends 
only to that share . — Be MaoKay’s 
Estate (1935), 8 M.P.R. 526.— CAN. 
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“ children or reputed children ” named in his 
will was a proper exercise of the power. — Re 
Hyde, Smith v. Jack, [1932] 1 Ch. 95 ; 101 
L. J. Oh. 95 ; 140 L. T. 255 ; 75 Sol. Jo. 781. 

487. Add. Annotation : — Consd. Re Hyde, Smith v. 
Jack, [1932] 1 Oh. 95. 

489. Add . Annotation : — Refd. Re Hyde, Smith v . 
Jack, [1932] 1 Oh. 95. 

491. Add. Annotation : — Refd. Re Hyde, Smith v . 
Jack, [1932] 1 Ch. 95. 

504. Add. Annotations : — Consd. Re Pitts, Cox v . 
Kilsby, fl931] 1 Ch. 540. Apld. Re Sigs- 
worth, Bedford v. Bedford, [1935] Ch. 89. 
Consd. Beresford v. Royal Insurance Co., 
[1938] A. 0. 586. Refd. Re Collier, [1930] 
2 Oh. 87 ; Cousins v. Sun Life Assurance 
Society, [1933] Ch. 120 ; Re Clay’s Policy of 
Assurance, Olay v. Eamshaw, [1937] 2 All 
E. R. 648. Refd. Re Foster, Hudson v. 
Foster, [1938] 3 All E. R. 357 ; Re Sinclair’s 
Life Policy, [1938] 3 All E. R. 124. 


505. Add. Annotation : — Consd. Beresford v. Royal 
Insurance Co., [1938] A. 0. 580. 

506. Add. Annotations : — Consd. Re Pitta, Oox v. 
Kilsby, [1931] 1 Ch. 540 ; Re Sigsworth, Bed- 
ford v . Bedford, [1935] Ch. 89. 

506a. .] — A coroner’s jury found a 

verdict against X. of wilful murder of his 
mother & of felo de se. X. was named as the 
solo beneficiary under his mother’s will. 
On a summons taken out to determine the 
devolution of the mother’s estate : — Held : 
the rule of public policy which prevented X. 
(or his estate) from benefiting under the 
mother’s will also debarred his personal 
representative from participating as such in 
the intestacy from the death of the mother 
caused by the son’s act. — Re Sigsworth, 
Bedford v. Bedford, [1935] Ch. 89 ; 104 
L. J. Ch. 40 ; 152 L. T. 329 ; 51 T. L. R. 9 ; 
78 Sol. Jo. 735. 

Annotation Refd. Beresford r. Royal InsuranceCo., 11037] 
2 K. B. 197. 


Part V. — Formalities of Will or Codicil. 


540. Add. Annotation : — Refd. Re Horrocks, Taylor 
v . Kershaw, [1939] P. 198. 

697. Add. Annotations : — Refd. Smith v. Thompson 
(1931), 140 L. T. 14 ; In the Estate of Mus- 
grave, Tidy v. Musgrave, [1934] Ch. 402, n. ; 
Re Hawksley’s Settlement, Black v. Tidy 
(1934), 151 L. T. 299. 

597a. Execution prevented by death.] — 

Instructions for a will containing the fixed, 
& final, intentions of the deceased are valid, 
if the formal execution is prevented by death ; 
&, if there is no evidence of insanity, at the 
time of giving the instructions, the com- 
mission of suicide, three days afterwards 
will not invalidate the paper by raising an 
inference of previous derangement. — Bur- 
rows v . Burrows (1827), 1 Hagg. Ecc. 109 ; 
102 E. R. 624. 

Annotation : — Refd. Godman v. Godman, [1920] P. 261. 

683. Add. Annotations : — Refd. In the Estate of 
Musgrave, Tidy v. Musgrave, [1934] Ch. 
402, n. ; Re Hawksley’s Settlement, Black v. 
Tidy (1934), 151 L. T. 299. 

686. Add. Annotations : — Refd. In the Estate of 
Musgrave, Tidy v. Musgrave, [1934] Ch. 
402, n. ; Re Hawksley’s Settlement, Black v. 
Tidy (1934), 151 L. T. 299. 

651. Add. Annotation : — Consd. Palin v . Ponting* 
[1930] P. 185. 


653. Add. Annotations Refd. In the Estate of 
Musgrave,' Tidy v. Musgrave, [1934] Ch. 
402, Re Hawksley’s Settlement, Black v . 
Tidy (1934), 151 L. T. 299. 

.678. Add. Annotation : — Consd. Palin v. Ponting, 
[1930] P. 185. 

712a. Reference to deed — Deed inoperative.] — 

On Apr. 15, 1935, a testator executed a 
document in the form of a deed expressed to 
be made between testator, his brother, his 
sister & 7 named persons as trustees, which 
stated that each of the first three parties 
thereto covenanted with the others that 
he or she would execute a will whereby all 
his or her residuary estate should be given to 
the trustees upon the trusts therein 
mentioned, being charitable trusts for the 
establishment & endowment of a hospital. 
The instrument was also executed by 
testator’s brother, but not by his sister or the 
trustees. On Apr. 25, 1935, testator by a 
codicil to his will revoked the gift of his 
residuary estate contained in his will & 
directed his exors. “ to stand possessed thereof 
upon trust to pay & transfer the same to the 
persons (nammg them) named in a deed 
dated Apr. 16, 1935, to be £h~ trustees of 
such deed or the survivors of them or other 
the persons who are for the time being the 


PART V. SECT. 1, SUB-SECT. 4.— A. 

m i. .] — The holograph docu- 
ment in question herein which was put 
forward as a codicil to a will held not 
to be of testamentary character. — 
MeMURTRY V. SC'AUIIOW & SCAItROW, 
[1938] 2 W. W. Jt. 39 ; 4tf Man. L. R. 
80. — CAN. 

PART V. SECT. 1, SUB-SECT. 4.—D. 

.1 — Re Dunlop 

D. L. It. 642.— CAN. 

PART V. SECT. 1, SUB-SECT. 5.— 
B. (a). 

629 i. Whether document incorporated 
in will — Necessity /or reference .} — Re 
Poolk, Stewart v. Poole (P. E. I.), 
[1929] I D. L. E. 418.— CAN. 


PART IV. SECT. 2, SUB-SECT. 9. 

605 il. Suicide pact.]— 

Husband 8c wife entered into a ‘^suicide 
pact,” & in pursuance thereof the wife 
drank arsenical poison 8c four hours 
later the husband drank the poison. 
The wife died but the husband sur- 
vived : — Held : the husband was not 
entitled to any share in his deceased 
wife’s estate either under her will or 
as on an intestacy. — W hitelaw v. 
Wilson, [1934] O. R. 415 : 3 D. L. R. 
554 ; 62 O. C. C. 172.— CAN. 

PART V. SECT. 1, SUB-SECT. *. 

sk. Holograph will.] — The fact that 
an instrument otherwise valid as a 
holograph will was also executed & 
attested in conformity with the require- 
ments os to execution 8c attestation of 


wills other than holograph wilts does 
not prevent it from being a valid 
holograph will or from l>oing accorded 
the privileges pertaining to holograph 
wills, — Re Scott Estate, [1938J 3 
W. W. R. 278 ; 4 D. L. K. 780 ; 40 
Man. L. R. 241 ; 8 F. L. J. (Gan.) 196. 
—CAN. 

si. Hole graph codicil.] — To establish 
a holograph codicil it must satis- 
factorily appear that tho testator 
intended to exercise the right given by 
the statute to make a holograph codicil 
to an already executed will. To be a 
codicil it must appear to have been 
intended to be a part of tho will, making 
the two one instrument, a document to 
be read as part of & with the will 
itself. — Re Foulds Estate, [1938] 1 
W. W. R. 186.— CAN. 
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trustees of such deed (hereinafter referred 
to as the * charity trustees ') to be held by 
the charity trustees upon the trusts in the 
said deed declared.” The testator died & 
the question arose whether his exors. ought 
to hand over his residuary estate to the 
persons named as trustees in the instrument 
of Apr. 16, 1936, to be held by them upon the 
trusts therein expressed : — Held : testator by 
his codicil intended to give his residuary 
estate to the trustees of an operative deed to 
be held by them upon the trusts of that deed, 
&, as the instrument referred to never became 
an operative deed, the exors. ought not to 
hand over the testator’s residuary estate to 
the persons named as trustees in that instru- 
ment. — Re Hurdle, Blakeney v. Hurdle, 
[1936] 3 All E. R. 810. 

712b. Similar words in will & lists of bequests.] — 

Testator sat down to write his will at about 
11 a.m. & continued writing until 1.16 p.m. 
His housekeeper, who was continually in & 
out of the room, stated that he was writing 
all the time. About 1.15 p.m., the testator 
telephoned to deft, bank, the exors. of the 
^ will, for two witnesses to come to his house. 
The witnesses were sent & the will dtlly 
executed. After execution, the document 
was placed in a drawer. About a month 
later, when testator was seriously ill, this 
drawer was taken up to his bedroom, & 
testator took from it two documents which 
he put into an envelop' . After his death, the 
actual will was found to be of no dispositive 
effect. It contained an appointment of 
exors. & then proceeded as follows : ‘‘I give 
A bequeath ... to the following persons.” 
There was found with the will a number of 
lists beginning with the statement: “ I wish 
to leave the following amounts ” : — Held : 
in the circumstances of this cause, it must be 
taken that the lists were intended to be part 
of the will, & the will & the lists were admitted 
to probate . — In the Estate of Saxton, Bar- 
clays Bank, Ltd. v. Treasury Solicitor, 
[1939] 2 All E. R. 418 ; 83 Sol. Jo. 341. 

717a. Codicil commencing “ this Is the last 

will Sc testament.*'] — A testamentary paper 


Digest Supplement. 

headed “ Codicil to be attached to my will,” 
& proceeding “ This is the last will & testa- 
ment of A. B.” did not expressly or by 
implication revoke an earlier will, although 
it effected a substantial difference in the 
destination of a large portion of the property 
passing. The same paper bore, in addition 
to the signature of the testator, the signatures 
of four persons, two of whom were bene- 
ficiaries under it; all four signatures had 
been placed on the paper at the time of 
attestation, & there was evidence that the 
two beneficiaries signed otherwise than as 
attesting : — Held : (1) the words “ last will 
& testament ” did not preclude the ad- 
mission to probate of both papers ; (2) pro- 
bate of the codicil might go without including 
the names of the two beneficiaries as attesting 
witnesses. — Kitcat v. King, [1930] P. 206 ; 
99 L. J. P. 120 ; 143 L. T. 408 ; 40 T. L. R. 
617 ; 74 Sol. Jo. 488. 

727. Add. Annotations : — Consd. Jones v. Treasury 
Solicitor (1932), 48 T. L. R. 016. Refd. In 
, the Estate of Musgrave, Tidy v. Musgrave, 
[1934] Ch. 402, n. ; Re Hawksley’s Settle- 
ment, Black v. Tidy (1934), 161 L. T. 299. 

729. Add. Annotation: — Apld. Kitcat v. King, 
[1930] P. 260. 

789a. Thumb-mark. ] — Being unable to sign his will 
an illiterate testator pressed his thumb, which 
had been smeared with ink, at the foot of his 
will, & this form of sigmature was dulv 
attested by two witnesses : — Held : the will 
was duly executed, though the method of 
making testator’s mark did not commend 
itself to the ct. — In the Estate of Finn (1936), 
105 L. J. P. 30 ; 154 L. T. 242 ; 62 T. L. R. 
163 ; 80 Sol. Jo. 66. 

801. Add. Annotation : — Consd. In the Estate of 
Roberts (W. E.), [1934] P. 102. 

801a. .] — Testator filled the whole of a sheet 

of paper with the dispositions of a holograph 
will leaving no space at the foot of the sheet 
for his own signature or those of attesting 
witnesses. These were placed on the left- 
hand margin of the paper at right angles to 


PART V. SECT. 2. 
to. Will typed by testator — <£r signed.] 
— A typewritten testamentary docu- 
ment was found in the repositories of a 
deceased bank agent, to whloh was 
appended his signature in writing. An 
addition, also typewritten, had been 
made to the original document, alter- 
ing one of Its provisions, & his written 
signature was also appended to it. 
The original document « the addition 
eaoh contained a statement, also type- 
written that they were “ accepted as 
holograph.'* In a special oase brought 
to determine the validity of the docu- 
ment as a testamentary writing, the 
parties were agreed in stating that both 
of the signatures were those of de- 
ceased, & further that, owing to a 
physical disability, he had tor some 
time pi^or to his death Invariably used 
a typewriter for his communications 
in writing, Sc that the whole of the docu- 
ment in question had been typewritten 
by him ; — Held : as the document was 
a document admittedly typewritten 
in its entirety by testator, who had 
appended his written signature to it, 
it could competently be treated as 
holograph of testator, &, accordingly, 
it feu to receive effeot as a valid testa- 
mentary writing. — M’Beath’s Trus- 
tees V. M'Bkath, f 1 9351 8. 0. 471. — 
SOOT. 


PART V. SECT. 3, SUB-SECT. 1. 

a I. .] — Testator in his trust- 

disposition & settlement directed his 
trustees “ to pay. implement & fulfil 
any legacies or bequests which I may 
leave or bequeath by any writing under 
my hand, however informally the same 
may be expressed or executed. ’* Some 
time prior to his death he delivered to 
his law agents, who had custody of his 
trust-disposition & settlement, a sealed 
envelope bearing the following holo- 
graph endorsation : " To be placed 
with my Last Will Sc Testament — 
T. R/* After his death the envelope 
was found to contain three documents 
of a testamentary character, all holo- 
graph of the testator. Only one was 
signed. One of the unsigned docu- 
ments began in these terms : "IT. R. 
desire to make the following alterations 
& additions to my last Will & Testa- 
ment namely/* Certain directions 
followed. Sc the document concluded 
with these words : " Written by my 
own hand at L. A. the 17th day of 
October 1921 " : — Held : the trustees 
were bound to give effect to the 
directions contained In the unsigned 
document, on the ground that the 
facts connected with the document, 
taken in oonjunotion wtfch the direc- 
tions in the trust-disposition Sc settle- 
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ment, showed that testator intended 
it to be read along with his formal 
settlement, of which he had effectually 
made it a part. — Ronalds* Trustees 
v. Lyle, [1929] 0. O. (Ot. of Bess.) 104. 
— SOOT. 

•p. Will typewritten dt signed by tes- 
tator .) — A will wholly typewritten by 
testator Sc signed by him Is a good 


holograph will under sect. 10 ot Mani- 
toba Wills Aot, R. S. M„ 1913 .— Be 
Nesbitt Estate, 11983] 8 W. W. R, 
171.— CAN. 

PART V. SECT. 8, SUB-SECT. 4. 

780 L Signature in name of person 
requested to sign-— Notary .] — A testa- 
mentary document in Scotland specific- 
ally dealt with real estate in Ontario. 
The document was executed before C., 
a notary public. Sc was signed, in the 
presence of two witnesses, by O. Sc not 
in the name of testator, O. signing his 
own name 8c the witnesses signing a 
statement that they had heard 
authority ‘ given to O. Sc heard the 
document read over to By who doolared 
he oould not write: — Held : a good 
compliance with Wills Aot, B. S. 0„ 
1927. s. 11 .— Be Dbkley Sc Green, 
[1930] 1 D. L. R. 808; 44 O. lTr. 
588.— CAN. 
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the dispositions of the will, the names, 
descriptions & addresses of the witnesses 
occupying the lower & the signature of 
testator the upper margin : — Held: the will 
was duly executed. — Inthe Estate of Roberts, 
[1034] P. 102 ; 103 L. J. P. 01 ; 151 L. T. 
79 ; 50 T. L. R. 321 ; 78 Sol. Jo. 319. 

802a. Signature at top of 'sheet.] — A lady got 
some one to write on a single sheet of paper 
her wishes for the disposal of her property 
after her death. There was no room at the 
end of the writing for her signature, so she 
signed at the top of the sheet, & her signature 
there was duly witnessed : — Held : the 

document was not a valid will as it was 
directly within the prohibition in Wills 
Amendment Act, 1852 (c. 24), that no 
signature should be operative to give effect 
to any disposition or direction which was 
underneath or which followed it. — Be Stal- 
man, Stalman v. Jones (1931), 145 L. T. 
839, 0. A. 

Annotations : — Oonsd. Inthe Goods of Smith (M. M.), [19311 
P. 225 ; In the Estate of Roberts (W. E.), [1934] P. 102. 

820. Add. Annotation : — Folld. In the Estate of 
Roberts (W. E.), [1934] P. 102. 

880. Add. Annotations : — Distd. Re Stalman, Stal- 
man v. Jones (1931), 145 L. T. 839. Apld. 
In the Goods of Smith (M. M.), [1931] P. 
225. Consd. In the Estate of Long, [1930] 1 
All E. R. 436. 

881. Add. Annotations : — Consd. In the Goods of 
Smith (1931), 47 T. L. R. 618 ; In the Estate 
of Long, [1930] 1 All E. R. 435. 

831a. .]— Holograph testamentary 

dispositions so written as to stand after the 
executive clause, which was in a printed 
form : — Held : to be part of the will & 
entitled to probate, being written before 
execution, & the page executed not con- 
taining any disposition. — In the Goods of 
Smith, [1931] P. 225; 100 L. J. P. 116; 140 
L. T. 46 ; 47 T. L. R. 018 ; 75 Sol. Jo. 725. 

Annotation : — Oonsd. In the Estate of Long, [1930] 1 All E. R. 
436. 

886. Add. Annotations : — Consd. In the Goods of 
Smith (1981), 47 T. L. R. 018; Be Stalman, 
Stalman v. Jones (1931), 145 L. T. 339 ; In 
the Estate of Long, [1936] 1 All E. R. 435. 

888. Add. Annotation : — Consd. Palin v. Ponting, 
[1930] P. 186. 

889. Add. Annotation : — Consd. Palin v. Ponting, 
[1930] P. 185. 

839a. “ See other side for completion.”}— 

On the margin of the first page of a will on 
a printed form, duly executed & attested at 
the foot of the page, occurred the words, 
4 ‘ See other side for completion/ * On the 


second page under the words, “ Continua- 
tion from the other side,” there were dis- 
positions of property & a residuary gift 
without any further execution or attestation : 
— Held : the words, “ See other side for com- 
letion,” had the effect of joining in or inter- 
ning the writing on the second page, & 
that the executed writing should be included 
in the probate. — Palin v . Ponting, [1930] 
P. 185 ; 99 L. J. P. 121 ; 40 T. L. R. 310 ; 74 
Sol. Jo. 234 ; sub nom. Paling v . Ponting, 
143 L. T. 23. 

839b. Evidence that signature written last — 

Holograph will.] — A holograph will con- 
tained on one page a list of bequests ; on 
another page appeared the heading of a will 
together with the appointment of an exor. 
Below this was an attestation clause with the 
signatures of testatrix & attesting witnesses. 
There was evidence that the whole will was 
written before the execution, but there was 
nothing on the face of the page containing 
bequests to show that the words of the final 
bequest were the concluding words of the will. 
On the question whether the whole of the will 
or only the page containing the appointment of 
the exor. received the protection of Wills Act 
Amendment Act, 1852 (c. 24), b. 1, & whether 
the bequests were disentitled to probate by 
reason of their being underneath or follow- 
ing ” the signature, within the meaning of the 
exception in the closing words of the sect. : — 
Held : distinguishing cases previously decided 
on those words, which were oases of the use of 
will forms, if the ct. is satisfied that the whole 
will was written before execution & that the 
dispositive part of it may fairly be read as 
leading up to the execution & in no sense 
as a mere annexe or schedule to the will, it 
would be transgressing the spirit of the statute 
to insist as a criterion of valid execution upon 
proof that the several parts of the will were 
actually written in any particular sequence. — 
In the Estate of Long, [1930] P. 160 ; [1930] 
1 All E. R. 435 ; 105 L. J. P. 44 ; 154 L. T. 
469 ; 52 T. L. R. 323 ; 80 Sol. Jo. 248. 

850. Add. Annotation : — Refd. In the Estate of 
Benjamin (1934), 150 L. T. 417. 

854. Add. Annotation : — Oonsd. Neal v. Denston 
(1932), 48 T. L. R. 037. 

888. Add. Annotation : — Oonsd. Neal v. Denston 
(1932), 48 T. L. R. 037. 

918. Add. Annotation : — Exp Id. & Distd. Neal v. 
Denston (1932), 48 T. L. R. 037. 

928. Add. Annotation : — Refd. In the. Estate of 
Benjamin (1934), 150 L. T. 417. 

958. Add. Annotation : — Refd. In the Estate of 
Benjamin (1934), 160 L. T. 417. 


PART V. SECT. 8, SUB-SECT. B.— B. 


p S. In the Witt of Moronxy 

(1928), 28 S. R. N. S. W. 658 ; 45 
N. 8. W. W. N. 147.— AUS. 


PART V. SECT. 3, SUB-SECT. 5.— C. 

sL Execution invalid .] — The whole of 
a will, except testator's signature, was 
written on one side of a single sheet 
of paper. The signature appeared In 
the huddle of the back of the sheet : — 
Held: the will was invalid ae it was not 
signed at the foot or end thereof, 
nor was the signature so placed that 
it was apparent on the face of the will 
that testator intended to give effect by 
such his signature to the writing 
signed aa his wflL — Be Morgan, 11981) 


V. L. R. 191 ; Argus L. R. 150.— AUS. 

PART V. SECT. 8, SUB-SECT, 5.— D. 

sa. Signature appearing as endorse- 
ment.] — Re DytRYOH, [1928] V. L. R, 
144 ; 119281 Argus L. R. 88.— AU8. 

PART V. SECT. 8, SUB-SECT. 6.— 0. 

871 111. .1— In an action to 

establish a testamentary document 
as the last will of H. deceased, the only 
question for decision was, whether the 
will had been properly executed. The 
evidence was oonmctlng, but the trial 
judge found that one of the persons 
attesting the document signed before 
testator signed, that the other attesting 
witness signed after testator, & the 
first witness did not resubecribe the 
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will : — Held : the document was not 
executed in tho manner prescribed by 
Wills Act, s. 12 (1), Sc could not be 
admitted to probate. Tho signature 
of testator must be written or acknow- 
ledged by him In the actual presence 
of both witnesses together before 
either of them attests Sc subscribes the 
will. — C h eh line v. Hebmiston, [1928] 
4 D. L. R. 786 ; 62 O. L. R. 575.— CAN. 

PART V. SECT. 4, SUB-SECT. 1. 

sp. Law in India.] — The law • in 
India regarding tho requirements of 
a valid attestation of a will or other 
document Is not different from that in 
England . — Amir Husatn v. Abdul 
&AMA1), I.L. it., [1987] All E. R. 723.— 
DVD. 
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961. Add. Annotation: — Refd. In the Estate of 
Benjamin (1934), 150 L. T. 417. 

961a. Knowledge of nature of document 

Immaterial.] — The signature of a testator to 
his will may be duly attested although an 
attesting witness does not know that the 
document in question is the testator's will. 
The intention of the witness is immaterial 
so long as he signs the paper in compliance 
with the requirements of the Wills Act. — 
In the Estate o/Benjamin (1934 ), 150 L. T* 417. 

967. Add. Annotation : — Refd. In the Estate of 
Benjamin (1934), 150 L. T. 417. 

1074. Add. Annotation : — Generally , Refd. Black- 
well v. Blackwell, [1929] A. C. 318. 

1075a. Gift to abbess of convent — Attestation 

by member of community.] — A testatrix, who 
was a nun in a convent, by her will gave all 
her property to the person who at the time 
of her death should be or should act as abbess 
of the convent. The will was attested by 
two nuns belonging to the convent, one of 
whom was subsequently elected abbess & 
held that office at the time of testatrix’s 
death : — Held : the will did not create a 
beneficial legacy or gift to the abbess 
personally, but the gift was one in trust for, 
& as an addition to the funds of the com- 
munity, & was not invalidated, under Wills 
Act, 1837 (c. 26), s. 15, by the attestation 
of the will by the witness who afterwards 
became abbess. — Re 1 ay's Will Trusts, Re 
Ray's Estate, Public Trustee v. Barry, 


[1936] Oh. 520 ; [1936] 2 All E. B. 93 ; 105 
L. J. Ch. 257 ; 155 L. T. 405 ; 52 T. L. R. 
446 ; 80 Sol. Jo. 406. 

1097. Add. Annotation : — Apld. Kitcat v . King* 
[1930] P. 266. 

1097a. .] — Kilcat v . King, No. 717a, 

ante. , 

1117. Add. Annotation : — Consd. Palin v. Ponting, 
[1930] P. 185. 

1126. Add. Annotation : — Consd. Neal v. Denston 
(1932), 48 T. L. R. 037. 

1141. Add. Annotations : — Consd. In the Estate of 
Benjamin (1934), 150 L. T. 417. Refd. Neal 
v. Denston (1932), 48 T. L. R. 637. 

1155. Add. Annotation : — Refd. Neal v. Denston 
(1932), 48 T. L. R. 037. 

1158a. .] — The ct. applied the presumption 

of law, omnia preesumuntur rite esse acta, in 
favour of the validity of a will where the 
evidence of the attesting witnesses as to the 
circumstances of the execution was found to 
be wholly unsatisfactory & not to be relied 
upon & the main fact alleged against undue 
execution, apart from declarations made by 
the attesting witnesses, was that it would have 
been a physical impossibility for testator & 
the attesting witnesses to have been present 
together in the confined space in which the 
execution of the will took place. — Neal v . 
Denston (1932), 147 L. T. 460 ; 48 T. L. R. 
637 ; 76 Sol. Jo 4 691. 

Annotation : — Refd. In the Estate of Benjamin (1934), 150 
L. T. 417. 


Part VI.— Executors and Administrators. 


1278a. .] — By his will dated 

Mar. 3, 1932, testator bequeathed to his niece 
the sum of £1,150 Five per Cent. War Loan 
1929-1947 stock & gave his residuary 
estate to G. C. At the date of his will 
testator held £1,150 War Loan of that 
denomination & in pursuance of a notice 
given to him by H.M.’s Govt, in accordance 
with a Prospectus dated Jan. 11, 1917, of 
their intention to redeem the Five per Cent. 
War Loan 1929-1947, & of the Finance 
(No. 2) Act, 1931 (c. 49), Part III., s. 11 (1) (6), 
elected to make a “ repayment application," 
& in Dec. 1932, was repaid in cash in respect 


of his said holding. On Apr. 23, 1933, 
testator died, not then being the holder of 
any War Loan of the description of the War 
Loan so bequeathed: — Held: (1) upon the 
construction of the will the bequest was a 
general bequest of £1,150 Five per Cent. 
War Loan 1929-1947 ; (2) the Three & a 
Half per Cent. War Loan in which testator’s 
holding would have been “ continued " if 
he had not elected to claim repayment of 
his holding of the Five per Cent. War Loan 
was, for the purpose of giving effect to the 
general legacy, the same War Loan as the 
Five per Cent. War Loan 1929-1947 ; (3) the 


PART V. SECT. 4, SUB-SECT. 4.— B. 

(o). 

1006 i. Testator unable to turn in bed 
— Attestation visible by turning .] — 
Where although the witnesses to a will 
were in the same room with testator 
at the time they attested it Sc bo near 
him that he could have seen them sign 
if he had been looking at them, yet, 
it he had his face turned away from 
them & was unable to move without 
assistance so that it was out of his 

S ower to see them even if ho so wished, 
le attestation is invalid . — lie 

W OZCIECHOWIECZ ESTATE, [1931 J 3 
W. W. R. 283 : 4 D. L. R. 685 ; 26 Alta, 
L. R. 1.— CAN, 


PART V. SECT. 4, SUB-SECT. 8.— A. 

I j, .] — a testator devised & 

bequeathed all his real & personal 
estate to his wife for life, & after 
her death to all his children at her 
wisdom Sc discretion. By her will his 
wife appointed the estate to all the 


children in equal shares, subject only 
that the share of a eon F. should 
bo retained by her trustees upon trust 
for him for life with remainder to his 
issue born before the lapse of twenty- 
one years from his death as he should 
appoint. Sc in default, etc. The 
husband of M., one of testator's children 
to whom the appointment was made, 
attested the execution of the testator's 
will : — Held : M. was not given any 
share or interest in testator’s estate by 
his will, & therefore Wills Act, 1928, 
s. 13 did not apply . — Re koch, 
Koch v. Koch, [19311 V. L. R. 263 ; 
Argus L. R. 274.— AUS. 

PART V. SECT. 4, SUB-SECT. 8.— C. 

sa. Holograph voUL.] — Sect. 10 of 
Manitoba Wilis Act, R.S.M.. 1913, 
provides as follows : “ A holograph 
will, wholly written & signed by 
testator himself, shall be subject to no 
particular form, nor shall it require an 
attesting witness or witnesses : — Held : 
the fact that a will wholly written Sc 
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signed by testator himself is also 
witnessed does not prevent it being a 
valid will under said sect . — Re Eambs 
Estate, [1934] 3 W. W. R. 864 ; 42 
Man. L. R. 474.— CAN. 

PART V. SECT. 5, SUB-SECT. 3. 

so. Necessity for compliance with 
statutory requirements at time of execu- 
tion .] — The validity df a testamentary 
document, in so far as its execution Is 
concerned, depends entirely on the 
question whether It complied with the 
statutory requirements in that behalf 
in force at the time of its execution. — 
Re McGibbon, Royal Tbubt Oo. v. 
Baxter. [19311 2 W. W. R. 86 : 2 
D. L. R. .588 ; 25 Alta. L. R. 321.— 
CAN. 

if. Testator critically ill .] — A will 
executed when testator was critically 
ill from a stroke, but was possessed of 
all his faculties is valid . — Re Gibson, 
(1939] 1 D. It. R. 591 ; 13 M. P. R. 
480.— CAN. 
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legatee was entitled either to call upon the 
trustees of the will to purchase for her 
£1,150 Three & a Half per Cent. War Loan 
or to be paid such a sum as would purchase 


the same* — Re Gage, Crozier v. Guthebidge, 
[1934] Ch. 536 ; 103 L. J. Oh. 241 ; 151 
L. T. 240. 


Part IX— Alterations and Erasures. 

1364. Add. Annotation : — Consd. Palin v. Ponting, I 1387. Add. Annotation : — Consd. Palin v. Ponting 
[1930] P. 185. I [1930] P. 185. 


Part X. — Revocation, Revival and Republication. 


1513a. .] — In the Estate of Birkby 

(1929), 73 Sol. Jo. 556. 

B. Will Made in Contemplation of Marriage. 

(Vol. XLIV., p. 319.) 

1522a. Disappearance of wife — Bequest to woman 
with whom testator cohabiting — Subsequent 
marriage to legatee.] — Testator, being 
married to a woman who had left him some 
years before & had not been heard of, be- 
queathed the whole of his estate to a woman 
with whom he was living & whom he described 
as his wife. Shortly afterwards he married 
the woman in question, relying on the legal 
presumption of the death of his wife : — Held : 
the marriage was primd facie valid & the will 
was expressed to be made in contemplation 
of it, & was accordingly within the protection 
of Law of Property Act, 1925 (<j. 2'>) : s. 177, 
& not revoked by the marriage. — Pilot v. 
Gainfort, [1931] P. 103 ; 100 L. J. P. 60 ; 
145 L. T. 22 ; 47 T. L. R. 376 ; 75 Sol. Jo. 
490. 

1522b. Reference to particular marriage — Neces- 
sity for.] — In order that a will may not be 


revoked by marriage, it must contain an 
express reference to that particular marriage. 
— S Alli s v. Jones, [1936] P. 43 ; 105 

L. J. P. 17 ; 154 L. T. 112 ; 52 T. L. R. 113 ; 
79 Sol. Jo. 880. 

1544*. Add. Annotation : — Consd. Jones v. Treasury 
Solicitor (1932), 48 T. L. R. 615. 

1546. Add. Annotation : — Consd. Jones v. Treasury 
Solicitor (1932), 48 T. L. R. 615. 

1549a. .] — Where a testatrix commenced 

a will made two days before her death with 
the words, “ This is my last will, the former 
one being ungUltig & then substituted for 
the German word “ ungUltig ” the English 
word “ cancelled,” & this will made dis- 
positions quite different from those in an 
earlier will, without, however, disposing of 
the residue, & where the residue had been 
disposed of by the earlier will, & the later will 
contained no operative appointment of 
exors., the ct. held that the later will revoked 
the earlier, &, testatrix being illegitimate 
& having died without issue, granted letters 
of administration to the Treasury Solr. with 


PART VII. 

r i. .1 — Scot. 14a of Wills 

Act Amendment Act, 1924, fixes a 
time as to when the validity of a will 
of the class referred to therein is deter- 
mined, viz., when it was made. There- 
fore, If a British subject, when outside 
the province, makes a will which meets 
the requirements of said sect., its 
validity is not destroyed by the fact 
that testator afterwards ceases to he 
a British subject. Where a person 
while domiciled in British Columbia & 
owning realty therein makes a will 
valid as to realty in that province, & 
he acquires a foreign domicile & makes 
a holograph will, invalid as to realty 
in British Columbia, revoking all 
previous wills & disposing of both 
realty & personalty, & dies domiciled 
in said foreign country, the British 
Columbia will remains effective as to 
the British Columbia realty . — Re 
Colville Estate, fl931] 3 W. W. B. 
26 ; [19321 1 D. L. R. 47 ; 44 B. C. B. 
331. — CAN. 


PART IX. SECT. 1, SUB-SECT. 2.— A. 

1371 I. Alterations made after exeeu 
tion of will .) — After a testator had 
signed his will, & before the witnesses 
had signed it he instructed his solr. 
to increase a legacy in the will. The 
solr. immediately directed his olerk to 
make the alteration, bat in the mean- 
time both witnesses had signed the 
will. The alteration was then made & 
initkiM in the margin of the will by 
testator Sc the witnesses : — Held : the 
alteration was not made after, bnt at. 


the execution of the will. — Raymond 
v. Master of the Supreme Court, 
Re Khan’s Estate, [1933] N. L. R. 
711.— S. AF. 

PART X. SECT. 1, SUB-SECT. 2. 

1496 v. .] — A will Is the aggre- 
gate of a man’s testamentary intentions, 
so far as they are manifested in a 
writing or writings duly executed 
according to the governing statute. 
A testamentary paper does not 
necessarily revoke one prior In date, 
even though the second instrument 
contains a general revocatory clause; 
the intention of testator is the sole 
guide & the intention to be discovered 
is that relating to the disposition of 
testator’s property & not to the form 
of the will.— Be Snow Estate, [1932] 
1 W. W. R. 473.— CAN. 


PART X. SECT. 1. SUB-SECT. 8. 

1507 y. .] — Where it was proved 

that a testator made a will whioh could 
not be found after his death & there 
was no evidenee touching its where- 
abouts after it was made : — Held : it 
must be presumed, there being no 
evidence to rebut the presumption, that 
the will was destroyed by the testator 
with the intention of revoking it.— 
Be Robinson Estate, [1930] 2 

W. W. R. 673.— CAN. 


1507 vi. .1 — The presumption 

that a will which was shown to nave 
been in the custody of testator prior to 
his death, but which oould not be found 
after he died, had been destroyed 

21 


animo revocandi held not to have been 
rebutted . — Re Siourdson Estate, 
Siourdson lt>. Siourdson, [1936] l 
W. W. R. 265 ; 2 D. L. R. 445 ; affd., 
[1935] 4 D. L. R. 529 ; 43 Man. L. R. 
1.— CAN. 


PART X. SECT. 1, SUB-8ECT. 4.— B. 

se. Necessity for express declaration 
of contemplation of marriage.] — Be 
Sedowick Estate, [1931] 1 W. W. K. 
837.— CAN. 


PART X. SECT. 1, SUB-SECT. 5.— A. 


1582 iv. — — .1— A codicil revokes a 
will only If the intention to revoke is 
clearly at unambiguously expressed. — 
Smith v. Smith (1915), 19 D. L. R. 
192, P. C— CAN. 


g i. ,i — An invalid subsequent 

will does not revoke an earlier will. — 
Be Gardner, [1935] 1 D. L. It. 308; 
O. R. 71.— CAN. 


PART X. SECT. 1. SUB-SECT. 6.— 
B. (a). 

a I. Some property undisposed of 

by subsequent wul.h—A will made in 
Canada disposed of testator’s entire 
estate. A later will, made in England, 
expressly revoked all prior wills at 
dlsposou of all the estate ** with the 
exception of Canadian property in 
Calgary ” : — Held : the second will 
revoked the first will entirely. Sc, there- 
fore, there was an intestacy as to the 
Calgary property . — Be Allen Estate, 
mfSsr 1 w: WT R. 584 ; 6 F. L. J. 
(Can.) 51.— CAN. 



Cues 1540a— 1707a. English and Empire Digest Supplement. 


the later will annexed. — J onhs v, Treasury 
Solicitor (1932), 147 L. T. 340 ; 48 T. L. It. 
015 ; 76 Sol. Jo. 090 ; atfd ., 49 T. L. B, 75, C. A. 

1555. Add. Annotation: — Refd. Smith v. Thomp- 
son (1931), 140 L. T. 14. 

1556. Add. Annotation : — Refd. Smith v. Thomp- 
son (1931), 140 L. T. 14. 

1558. Add. Annotation - Consd. Lowthorpe-Lut- 
widge v. Lowthorpe-Lutwidge, [1935] P. 151. 

1570. Add. Annotation /—-Consd. Bickersteth v. 
Shanu, [1936] 1 All E. R. 227. 

1610. Add. Annotation : — Refd. Smith v. Thomp- 
son (1931), 140 L. T. 14. 

1611. Add. Annotation : — Consd. Jones v. Treasury 
Solicitor (1932), 48 T. L. B. 015. 

1613. Add. Annotation : — Apld. Jones v. Treasury 
Solicitor (1932), 48 T. L. R. 015. 

1618a. .] — Re Hawksley’s Set- 

tlements, Black v. Tidy, No. 3490a, post. 

1622. Add. Annotations : — Refd. In the Estate of 
Musgrave, Tidy v. Musgrave, [1934] Ch. 
402, n. ; Re Hawksley’s Settlement, Black v. 
' Tidy (1934), 151 L. T. 299. 

1624. Add. Annotation : — Apld. Kitcat v. King, 
[1930] P. 200. 

1642a. .] — Re Hawksley’s Settlements, 

Black v. Tidy, No. 3490a, post. 

1647. Add. Annotation : — Consd. Jones v. Treasury 
Solicitor (1932), 48 T. L. R. 015. 

1650. Add. Annotation : — Refd. Smith v. Thomp- 
son (1931), 140 L. T. 14. 

1651a. .] — A will Sc oodicil made by testatrix 

in 1893 were revoked by a will made in 1907. 
In 1911 testatrix made a codicil to the will 
of 1907 declaring that a share in her estate 
thereby given to a son should be held upon 
protective trusts. In 1621 testatrix executed 
a third oodicil, which referred only to the will 
Sc codicil of 1893, altered some of the pro- 
visions of the will 4 otherwise confirmed it : — 
Held: the effect of the codicil of 1921 was 
to revoke both the will of 1907 & the codicil 
of 1911, Sc to revive the will & codicil of 1893. 
— Re Baker, Baker v . Baker, [1929] 1 Oh. 
008 ; 98 L. J. Oh. 174 ; 141 L. T. 29. 

Annotations : — Consd. In the Estate of Thomas, Public 
Trusteo v. Davies, [1939] 2 All E. li. 507 ; In the Estate of 
Alford (1939), 83 Sol. Jo. 560. 

1651b. .] — In the Estate of Alford (1939), 83 

Sol. Jo. 500. 

1655. Add. Annotation : — N.P. Re Robinson, Lamb 
v. Robinson, [1930] 2 Oh. 332. 

1656. Add. Annotation : — Consd. Re Robinson, 
Lamb t>. Robinson, [1930] 2 Ch. 332. 

1657a, .] — The question whether a will 

has been revoked by a subsequent instrument 
depends entirely upon the intention of the 
testator as expressed in that instrument. 
The rule laid down in Baker v. Story , No, 

% 1056, Sc earlier cases that a second wul will 
* revoke an earlier one though it is ineffective 
to confer any gift, if such failure is due to the 
incapacity of the devisee or legatee Sc not to 
any infirmity in the will itself, is no longer 
acceptable since the decision in Ward v. 
Van der Losff , No. 1002. 


Testatrix by a will made in 1914 gave her 
residuary estate upon trust to pay an annuity 
to her son H., 4; subject thereto for her 
grandchildren who should attain twenty-one. 
In 1921 she executed a document which she 
described as her last will, by which she gave 
the whole of her estate to H. absolutely, but 
it contained no clause revoking former wills. 
The later will was ineffective, though ad- 
mitted to probate, owing to the wife of H. 
having attested it : — Held : the earlier will 
was restored, there being no intention shown 
by testatrix in the later one to revoke it. — 
Re Robinson, Lamb v. Robinson, [1930] 2 
Ch. 332 ; 99 L. J. Oh. 431 ; 143 L. T. 693 ; 
46 T. L. R. 542. 

1662. Add. Annotations : — Apld. Re Robinson. 
Lamb v. Robinson, [1930] 2 Ch. 332, 
Refd. Re Hawksley’s Settlement, Black v. 
Tidy, [1934] Ch. 384. 

1664. Add. Annotations : — Consd. Jones v. Treasury 
Solicitor (1932), 48 T. L. R. 016. Refd. In 
the Estate of Musgrave, Tidy v. Musgrave, 
[1934] Ch. 402, n. ; Re Hawksley’s Settle- 
ment, Black v. Tidy (1934), 151 L. T. 299. 

1671. Add. Annotation: — Consd. Re Bund, Oruik- 
shank v. Willis, [1929] 2 Oh. 465. 

1707a. .] — B., by his will, after appointing 

his sister W. Sc one S. exors. Sc trustees 
thereof, & after giving certain legacies Sc 
exercising certain powers * of appointment 
therein more particularly referred to, 
appointed & devised his mansion house, lands, 
cottages Sc hereditaments known as Wick 
Episcopi unto & to the use of his trustees 
upon trust after payment thereout as therein 
mentioned to pay the residue of the rents Sc 
income thereof to his sister the said W. for 
her life, <fc after her death upon the trusts 
therein mentioned. Alter a further bequest 
of jewellery, plate Sc portraits so as to devolve 
as heirlooms with the said mansion house so 
far as the rules of law would permit by 
(sic) the person or persons for the time being 
entitled to the possession or receipt of the 
rents of the same mansion house, testator 
thereby further gave, appointed, devised & 
bequeathed all the rest Sc residue of his real 
Sc personal estate unto & to the use of his 
trustees to such uses, upon such trusts, & 
for such ends intents Sc purposes as the Wick 
estate might under the trusts of his will for 
the time being be held so far as the rules 
of law would permit. By a codicil dated 
August 4, 1927, after reciting that he was 
desirous of giving to his stepdaughter C. 
(pltf.) a residence in England, testator 
appointed, devised Sc bequeathed to her for 
her life his said house Wick Episcopi Sc all 
the furniture, books, linen, plate Sc effects 
therein or belonging thereto 4 also the land 
he occupied therewith. After testator’s 
death in 1928 pltf. C. took out an originating 
summons to determine ( inter alia) the 

g uestion whether pltf. was entitled for her 
f e to the whole or any Sc if so what part of 
the rente, profits Sc income arising out of the 
residuary real Sc, personal estate of the 
testator or of the income of the proceeds of 
sale thereof, or whether deft. W. was entitled 


PART X. SECT. 1, SUB-SECT. 5.— j will does not expressly revoke an 1 simmoks, 11939) 2 D. L. H. 50: 13 
C. (a) i. earlier, but all property fe disposed ol, M. P. R. 429 ; 8 F, L. J. (C*a.) 8»8.~ 

1625 xxvii. . 1— Where a later I this is a revocation in tota. — Re Frrz- j CAN. 
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during her life to the said rente, profits & 
income or to some & what part thereof, or 
to whom the same were payable : — Held : 
testator intended by the codicil only to give 
certain defined property to pltf. for her life 
for the definite purpose, namely, the pro- 
vision of a house in England, mentioned in the 
codicil & that the codicil could only be read 
as interpolating into the will an interest in 
favour of pltf. in respect of the* property 
specifically mentioned in the codicil ; & 

therefore deft. W. was entitled during her 
life to the rents profits & income of testator’s 
residuary real & personal estate, & the 
proceeds of sale thereof. Further, the 
jewellery, plate, etc., included in the gift of 
heirlooms contained in testator’s mansion 
house at the date of his death, were in the 
events that had happened, to be enjoyed by 
deft. W. during her life ; & the excepted 
articles of plate were to be enjoyed by pltf. 
during her life. — Re Bttnd, Cruikbhank v. 
Willis, [1929] 2 Ch. 455; 99 L. J. Ch. 4; 
142 L. T. 39. 

1715. Add. Annotations : — Held. Jones v. Treasury 
Solicitor (1932), 48 T. L. R. 615 ; Smith v. 
Thompson (1931), 146 L. T. 14. 

1776. Add. Annotation : — Apld. Re Spracklan’s 
Estate, [1938] 2 All E. R. 345. 

1776a. .] — -A testatrix, who had made a will 

about a month before her death & at a time 
when she was seriously ill, dictated a docu- 
ment which was duly attested in the manner 
in which a will should be, containing the 
following words : “ Will you please destroy 
the will already made out.” The document 
was addressed to the manager of a bank, in 
whose custody the will had been placed : — - 
Held : the wording of the document showed a 
sufficient intention to revoke the will within 
Wills Act, 1837 (c. 26), s. 20. — Re Sprack- 
lan’s Estate, [1938] 2 All E. R. 345 ; 82 
Sol. Jo. 373, C. A. 

IgOia. Remainder stitched together.] — 

Testatrix in 1921 had a will prepared by her 
solrs. in the usual way. In 1935, some two 
months before her death, she asked for the 
will & sent it to the solrs. She was then about 
98 years old. It was noticed that the will 
had been cut & stitched, but as she was then 
ill, nothing was said about it. In fact two 
or three lines had been cut out of the will & 
the remainder stitched together again. There 
was no evidence when this had been done but 


there was evidence that the lines taken out 
were not of a dispositive character : — Held : 
the part cut out had been revoked & the 
remainder should be admitted to probate. — 
In the Estate of Nunn, [1936] 1 All E. R. 555 ; 
105 L. J. P. 57 ; 154 L. T. 498 ; 62 T. L. R. 
322 ; 80 Sol. Jo. 267. 

1915. Add. Annotation : — Consd. In the Estate of 
Birkby (1929), 73 Sol. Jo. 656. 

1987. Add. Annotation : — Generally, Refd. Black- 
well v . Blackwell, [1929] A. C. 318. 

1967a. .] — Re Hawkbley’s Settlements, 

Black v . Tidx, No. 3490a, post. 

1978a. Mistake as to legal rights of widower.] 

— In the Estate of Greenstreet (1930), 74 
Sol. Jo. 188. 

1995. Add. Annotation : — Consd. Goldie v. Adam, 
[1938] P. 86. 

2008a. .] — Re Baker, Baker v . Baker, 

No. 1651a, ante. 

2016a. .] — A testator made a will dated 

June 9, 1929, & three codicils thereto. He 
made a will on Sept. 11, 1932, revoking the 
earlier will & codicils. On Aug. 12, 1933, 
he executed a testamentary document ex- 
pressed to be a fourth codicil to the revoked 
will of 1929 & ending with the words : “In 
all other respects I confirm my said will ” : — 
Held : there was no evidence that the drafts- 
man applied his mind to the provisions of 
the wUl of 1929 or to the three codicils 
thereto, & the mind of the draftsman must 
be treated as the mind of the testator ; there 
was a complete absence of any words of 
revival ; there were indications of ignorance 
on the part of the draftsman of the codicil of 
1933 concerning the revocation of the will 
of 1929 & the codicils thereto ; & the will 
of 1932 & the codicil of 1933 must be pro- 
nounced for, omitting from the latter the 
reference to the revoked will.— Goldie v. 
Adam, [1938] P. 85 ; 107 L. J. P. 106 ; 158 
L. T. 359 ; 54 T. L. R. 422 ; sub nom. Re 
Taylor’s Estate, Goldie v. Adam, [1938] 
1 AH E. R. 586 ; 82 Sol. Jo. 236. 

2028. Add. Annotation: — Consd. Goldie v. Adam, 
[1938] P. 85. 

2032. Add. Annotation : — Consd. Goldie v. Adam, 
[1938] P. 85. 

2034. Add. Amiotation : — Consd. Goldie v, Adam, 
[1938] P. 85. 


PART X. SECT. 1, SUB-SECT. 7.— 
A. (a). 

•a. Will cut into two pieces.] — Tee* 
tator was a bachelor, & on hie death 
there was found a duplicate original 
of hie will with one paragraph cut out, 
the cutting severing the will into two 
pleoee. There were no initials of tes- 
tator on either portion, & there was 
no evidence that the will had been 
resigned, republished, or reattested : — 
He Id : an entire revocation . — Re 
Andbbson, 11933] O. R. 131; 1 

D. L. R. 681.— -CAN. 

PART X. SECT. 1. SUB-SECT. 7.— 
B. (e) i. 

1869 vtfl. .1— Lefxbvre v. 

Major, {1930} S. C. R. 262 ; 2 D. L. R. 
632: rttmg.j [1929] 3 D.L.R. 248; 64 
O. L. R. 43. — -CAN. 

1869 lx. — — — Upon a question 
whether the presumption of oastrno 


tion animo rcvocandi had been over- 
come : — Held : the presumption was 
so attenuated by declarations made by 
testator, & by evidence of opportunity 
for removal of the will after testator's 
death, & by the circumstance that after 
his death money was stolen from his 
house, as to be negligible, — B oddy v. 
Carpenter, [1931] [4 D. L. R. 927 ; 
O. R. 694.— CAN. 

PART X. SECT. 1, SUB-SECT. 7.— 

B. (c) ii. 

f j. Clauses carefully cut out .) — 

Intention to revoke by destruction 
rebutted by proof that cutting of 
certain clauses carefully done, leaving 
intelligible will with signatures un- 
altered.— Re WITHAM, (19381 3 D. L. R. 
142.-M3AN. 

PART X. SECT. 8. SUB-SECT. 2.— 

0. (a). 

2047 L General rale.]— If a oodicil 
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framed to amount to a republlcation 
of a will is to have that effect, it is 
neoessary that it should refer in its 
body to the will to which It Is a codicil, 
Sc the fact that It appears in the same 
paper as the will Itself to which It is 
sought to make It a codicil la not 
sufficient . — In the Will of Eteson 
(1927), 28 S. R. N. S. W. 119; 45 
N. S. W. W. N. 6.— A US. 


PART X. SECT. 3, SUB-SECT. 8.— A. 

2093 ii. .]— By sect. 6 of 

Ordinance No. 21 of 1844, of Ceylon, 
as by Wills Act, 1837 (c. 26), s. 34, the 
effect of confirming a will by a codicil 
of later date 1b to make a disposition 
In the will operate in the «ome way as 
It would have operated if the words 
of the will had been contained in the 
codicil. — OOONXWARDKKB <M.) t. 

Ooone WARDKKX (E. M.), [19311 A. C. 
647 ; 100 L. J. P. a 146 ; 146 
T, P. a— CEYLON. 


L. T. 
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2068. Add. Annotation : — Refd. Goonewardene v. 

Goonewardene, [1931] A. C. 047. 

2102. Add. Annotation : — Refd. Re Tilden, Cou- 
brough v. Royal Society of London (1938), 
82 Sol. Jo. 334. 


2188. Add. Annotations : — Consd. Re Warren, 
Warren v. Warren, [1932] 1 Oh. 42. Refd. Re 
Vaux, Nicholson v. Vaux, [1938] Oh. 581. 


2187. Add. Annotation : — Consd. Re Carrington, 
Ralphs v. Swithenbank, [1932] 1 Ch. 1. 


Part XI. — Codicils. 


2194. Add. Annotation : — Refd. Re Bund, Cruik- 
ehank v. Willis, [1929 ] 2 Ch. 455. 

2196a. .] — Re Bund, Cruikshank v. Willis, 

No. 1707a, ante. 

2246. Add. Annotation : — Refd. Re Forrest, Carr 
v. Forrest, [1931] 1 Ch. 102. 

2248. Add. Annotation : — Apld. Re Forrest, Carr 
v. Forrest, [1931] 1 Ch. 162. 

2249. Add. Annotation : — Consd. Re Forrest, Carr 
v. Forrest, [1931] 1 Ch. 102. 

2249a. .] — By her will in 1920 testatrix, 

' who died in the same year, gave the residue 
of her real & personal estate to her es^rs. 
upon trust to permit her husband to receive 
the rents & income thereof for his life, & 
directed that after his decease the trustees 
should sell & convert her residuary estate & 
should stand possessed of the net residue 
upon trust to pay provide for thereout 
certain legacies. Then there was a direction 
that the surplus moneys remaining after 
payment of the legacies should be divided 


between seven namedpersons, the children 
of A., the children of W., & the two children 
of J., in certain proportions. By a codicil 
testatrix gaye £1,000 upon trust to pay the 
income to E. for her life, & after her decease 
directed that the same should fall into her 
residuary estate & be divisible accordingly ; 
she then revoked the gift by her will of the 
portion of her residuary estate to the two 
children of J., & directed that they should 
take no part of her residuary estate, &, in 
all other respects, she confirmed her will : — 
Held : in the absence of sufficient indication 
of intention to give the shares, the gift of 
which was so revoked, to the other residuary 
legatees, the effect of the revocation was that 
those shares were undisposed of. — Re 
Forrest, Carr v. Forrest, [1931] 1 Ch. 102 ; 
100 L. J. Ch. 122 ; 144 L. T. 297. 

2251. Add. Annotation : — Refd. Re Forrest, Carr 
v. Forrest, [1931] 1 Ch. 162/ 

2255. Add. Annotation : — Consd. Re Forrest, Carr 
v. Forrest, [1931] 1 Ch. 162. 


Part XII. — Legal Incidents of a Gift by Will. 


2303. Add. Annotation : Refd. Re Darby, Rus- 
sell v. Macgregor, [1939J 3 All E. R. 6. 

2330a. .] — The legatee of a house. 

held by testator on a lease at a reserved rent 
higher than it could be let for after his 
death, cannot reject the gift of the lease & 
retain an annuity under the will, but must 
take the benefit cum onere. — Talbot v. 
Radnor (Earl) (1834), 3 My. & K. 252 ; 40 
E. R. 90. 

2339. Add. Annotation : — Refd. Re Buxton* 

Buxton v. Buxton, [1930] 1 Ch. 648. 


2358. Add. Annotation : — Refd. Re Stillwell, Still- 
well v. Stillwell, [1936] Ch. 637. 

2378. Add. Annotation : — Refd. Re Warren, 

Warren v . Warren, [1932] 1 Ch. 42. 

2395. Add. Annotation : — Refd. Re Newman, Slater 
v. Newman, [1930] 2 Ch. 409. 

2438. Add. Annotation : — Consd. Re Warren, 
Warren v. Warren, [1932] 1 Ch. 42. 

2511a. — .] — Re Backhouse, West- 

minster Bank, Ltd. v. Shaftesbury 
Society & Ragged School Union, [1931] 
W. N. 108 ; 172 L. T. Jo. 10 ; 72 L. Jo. 79. 


PART X. SECT. 3, SUB-SECT. 3.— D. 

2146 il. .1 — The codicil in ques- 

tion herein to the will of an insured 
held not to affect a prior declaration 
(made subsequently to the will) by 
which under sect. 102 of Insurance Act. 
1925, a trust of the proceeds of the 
insurance policy was created in favour 
of the insured's wife. The ropublica- 
tion of the will by the codicil did not 
necessarily make it operate for all 
purposes as if it had originally been 
made at the date of the republishing 
instrument ; a contrary intention 
could be shown ; &, in order to destroy 
the benefits which the insured’s de- 
claration had intended that the wife 
Bhould acquire, a document clearly 
indicating his subsequent contrary 
intention must have been executed by 
him, & this the codicil did not do. — 
Royal Trust Co. e. Shimmin, [19321 
3 W. W. R. 447 : 46 B. C. R. 273 ; 

[1983] 3 D. L. R. 718; 47 


B. C. R. 138.— CAN. 


PART XI. SECT. 3, SUB-SECT. 1. 

2189 Hi. .] — A will & a codicil 

are invariably read together. — Re 
Parsons, Parsons v. Parsons (1933), 
7 M. P. R. 129.— CAN. 

PART XII. SECT. 6, SUB-SECT. 2.— A. 

2366 vi. .1 — A epeciflo legacy 

of the prooeeds of an agreement for 
sale of land Is adeemed by the accept- 
ance by the testator of a quit-claim 
deed from the purchaser. — Re. Calvert, 
[1928] 3 W. W. R. 42.— CAN. 

PART XII. SECT. 6, SUB-SECT. 2.— 

B. (a). 

2373 ii. .1 — By the deviso of an 

estate, which testator has previously 
mortgaged in fee, nothing passes at 
law. — D bVebxr v . Andrbwb (1845), 
4 N. B. R. (2 Kerr) 604.— CAN. 
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PART XII. SECT. 5, SUB-SECT. 2.— 
B. (b). 

2381 iv. .] — The question 

whether ademption is to take place 
where testator has sold property 
bequeathed during his lifetime is 
entu'oly one of testator’s intention. — 
Tutor Dative Doxe’s Minor Child- 
ren v. Dove Estate, [1937] N. L. R. 
402. — S. AF. 

2386 iv. .] — A devise is adeemed 

by a subsequent agivement by testator 
to sell the land, part of the purchase 
price having been paid. — Re Gardner, 
[1938] 2 D. L. R. 7 72.— CAN. 


ART XII. SECT. 6, SUB-SECT. 2.— 

B. (d). 

so. Direction to realise mortgage — 
absequent discharge, of mortgage — 
drmption..}-^ lie Todd, [1932 J 4 
[. P. R. 6.— CAN. 
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2541. Add. Annotation : — As to (2) Refd. Re 
Hayden, Pask v. Perry, [1931] 2 Ch. 333. 

2573. Add. Annotation : — Consd. Re Tilden, Cou- 
brough v . Boyal Society of London (1938), 
82 Sol. Jo. 334. 

2574a. .] — Re Tilden, Coubrough v. Royal 

Society of London (1938), 82 Sol. Jo. 334. 


2575. Add. Annotations: — Generally, Retd. Re 
Newman, Slater v. Newman, [1930] 2 Ch. 
409 ; Re Warren, Warren v . Warren, [1932] 
1 Ch. 42. 

2600. Add. Annotation : — Consd. Greenwood v. 
Greenwood, [1939] 2 All E. R. 150. 


Part XIII. — Conditions. 


2636. Add. Annotation : — Refd. Elliot v. Joicey, 
[1935] A. C. 209. 

2646. Add. Annotation : — Consd. lie Thompson. 
Lloyds Bank, Ltd. v. George, [1939] 1 All 
E. R. 681. 

2663. Add. Annotation : — Apld. Re Thomas’s Will 
Trusts, Powell v. Thomas, [1930] 2 Ch. 67. 

2665a. .] — Where testator makes a gift 

subject to a condition precedent, the ful- 
filment of which is rendered impossible by 
operation of law before the date of the will, 
the condition is void & the gift remains.— iite 
Thomas’s Will Trusts, Powell v. Thomas, 
[1930] 2 Ch. 67 ; 99 L. J. Ch. 286 ; 144 L. T. 
64; 74 Sol. Jo. 201. 

2666a. Condition forbidding named person to 

come upon property.] — A testator by his will 
devised the L. estate to his son upon condition 
that he made the same his home, <te upon the 
further condition that lie did not allow a 
named person to set foot upon the pj*operty : 
— Held : the conditions were not void for 
uncertainty or impossibility. There would 
be no difficulty in saying whether or not the 
named person had come upon the property ; 
& the effect of his having come there in ful- 
filment of a duty would be a matter to be 
determined if & when it arose . — Re Talbot- 
Ponsonby’s Estate, Talbot-Ponsonby v. 
Talbot-Ponsonby, [1937] 4 All E. R. 309 ; 
54 T. L. R. 33 ; 81 Sol. Jo. 883. 

2667. Add. Annotations : — Consd. Re Hanlon, 
Heads v. Hanlon, [1933] Ch. 254 ; He 
Borwick, Borwick v. Borwick, [1933] Ch. 
657 ; Re Tegg, Public Trustee v. Bryant, 
[1936] 2 All E. R. 878 ; Sifton v. Sifton, 
[1938] 3 All E. R. 435. Refd. Re Talbot- 
Ponsonby ’s Estate, Talbot-Ponsonby v. Tal- 
bot-Ponsonby, [1937] 4 All E. R. 309. 

2667a. .] — A testator by his will 

devised & bequeathed his real & personal 
property to his exors. upon trust to manage 
the corpus of the estate & to pay “ to or 
for my said daughter [the applt.] a sum 
sufficient in their judgment to maintain her 
suitably until she is forty years of age, after 
which the whole income of the estate shall 
be paid to her annually. The payments to 


my said daughter shall be made only so long 
as she shall continue to residue in Canada ” : 
— Held : the provision that the payments 
were to be made “ only so long as she shall 
continue to residue in Canada*’ was a con- 
dition subsequent which was void for un- 
certainty. — Sifton v. Sifton, [1938] A. 0. 

656 ; [1938] 3 All E. R. 435 ; 107 L. J. P. C. 
97; 159 L. T. 289; 54 T. L. R.'969; 82 
Sol. Jo. 680, P. C. 

2668. Add. Annotation: — Consd. Sifton v. Sifton, 
[1938] 3 All E. B. 435. 

2675. Add. Annotations Consd. Re Talbot-Pon- 
sonby’s Estate, Talbot-Ponsonby v. Talbot- 
Ponsonby, [1937] 4 All E. R. 309. Refd. 
Sifton v. Sifton, [1938] 3 All E. R. 435. 

2678. Add. Annotation : — Consd. Re Talbot-Pon- 
sonby’s Estate, Talbot-Ponsonby v. Talbot- 
Ponsonby, [1037] 4 All E. R. 309. 

2682. Add. Annotation : — Consd. li( Lowe, West- 
minister Bank, Ltd. v. Lowe (1939), 83 Sol. Jo 
421. 

2686. Add. Annotations: — As to (2) Consd. Re 
May, Eggar v. May (1931), 47 T. L. R. 515 ; 
Re Borwick, Borwick v. Borwick, [1933] Ch. 

657 ; Sifton v. Sifton, [1938] 3 All E. R. 435. 

2686a. Condition against exercising profession.! — 

A testator by his will gave certain life 
interests to two ladies & provided that these 
life interests should be forfeited if the donees 
respectively “ shall willingly adopt & carry 
on any profession or professional calling, 
whether for gain or otherwise,” A there was a 
gift over of any interest forfeited : — Held : 
the condition was void for uncertainty. — 
lie Reich, Public Trustee v. Guthrie 
(1924), 40 T. L. U. 398. 

2687a. Condition against “ renewing acquaint- 
ance ” with named person.]— Re Lowe, 
Westminster Bank, Ltd. v. Lowe (1939), 
83 Sol. Jo. 421. 

2689. Add. Annotation : — Refd. Re Knapp, 
Spreckley v. A. G., [1989] 1 Ch. 341. 

2691. Add. Annotation: — Distd. Berry v. Geen, 
[1938] A. C. 575. 

2698. Add. Annotation : — Refd. Garland v. Archer- 
Shee (1930), 142 L. T. 443. 


PART XII. SECT. 6, SUB-SECT. 8. 

•b. Application to real & personal 
estate .] — It is now nettled that the 
doctrine of acceleration applies both 
to real & personal estate. — Harman »■. 
Anderson. [1930] N. Z. L. R. 67.— N.Z 

PART XIIL SECT. 1. SUB-SECT. 2. 

2611 v. .] — Within a few days 

of his death deceased mode a holograph 
will by which after using words which 


indicated, in tho opinion of the ot., that 
ho know ho was on tho verge of death, 
he left “ everything '* to one H., & 
added : “ She is to have everything as 
I have no living relations.” He then 
had, in fact, a wife & daughter living. 
There was no evidence on the applica- 
tion herein that he had communicated 
with or had information of them for 
many years ‘.—Field : the truth ot the 
assumption that he had no living 
relatives was the condition of the gift 
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to H., &, that assumption being false, 
the estate should go to the wife & 
daughter, as though the will had never 
been made .— He Wright Estate 
Burrows v. Honkysettk, [19371 3 
W. W. K. 452. — CAN. 


PART XIII. SECT. 8, SUB-SECT. 3.—B. 

2708 II. .] — A devise to sons 

subject to a reservation that "no 
one of said sons shall have power to 



Cases 2718— 8762a. English and Empire 

2713. Add. Annotation: — Apld. Be Oockerill 
Mack&neas v. Percival, [1929] 2 Oh. 131. 

2727. Add. Annotation: — Dlstd. Be Oockerill, 
Mackaneas v. Percival, [1929] 2 Oh. 181. 

2730. Add. Annotation: — Dlstd. Be Oockerill, 
Mackaness v. Percival, [1929] 2 Oh. 131. 

2731. Add . Annotation : — Apld. Re Oockerill, 
Mackaness v. Percival, [1929] 2 Oh. 131. 

2732a. .1 — Testator, by his will, devised 

land to P. subject to the payment of certain 
annuities, of road-making charges for which 
testator was liable, & of estate & other 
death duties, & subject also to the proviso 
that if within twenty years of testator’s 
death P. should desire ho sell the land, he was 
to give the Governors of the N. Grammar 
School the option of purchasing the land at 
the price of £300 an acre, such offer to be 
subject to the payment by the Governors of 
the said annuities & road charges, & accept- 
ance to be notified within three months. 
The land, of about 22 acres in area, was in 
fact worth £670 an acre at the date of 
, testator’s death. In accordance with the | 
condition P. offered it to the School Goverhors i 
at £300 an acre, & the offer was duly accepted 
& the land sold Si conveyed to the Governors 
for £6,688. The value of the land for the 
purposes of death duties was assessed at 
£14,720. On a summons being taken out to 
determine whether the Governors were liable 
to pay a rateable proportion of the estate & 
succession duties levied upon the value of 
the property : — Held : the condition being 
one in restraint of alienation except to a 
particular purchaser was void for repugnancy, 
& not binding upon the devisee. The death 
duties payable must therefore be borne 
entirely by P., the devisee. — Be Gockhiull, 
Mackaness v . Percival, [1929] 2 Ch. 131 ; 
98 L. J. Oh. 281 j 141 L. T. 198. 

2749. A dd. A nnotation Consd. Re Edgar, Cohen 
v. Edgar, [3939] 1 All E. R. 635, 


Digest Supplement. 

/ 

2740 a. Condition against acceptance of public 

office — Commission in Territorial Forces.] — 

The will of the testator provided, inter alia , 
that testator’s sons should forfeit all interest 
under the will if they were to undertake any 
“ public office ” prior to 1943. The questions 
in this case were (i) whether or not a com- 
mission in the Territorial Forces was a 
“public office,” & (ii) whether or not the 

E revision in the testator’s will was void as 
eing contrary to public policy : — Held : 
( 1 ) a commission in the Territorial Forces is a 
“ public office ” ; (2) a condition designed to 
prevent a person from entering the armed 
forces of the Crown is void, as being contrary 
to public policy . — Re Edgar, Cohen v. 
Edgar, [1939] 1 All E. R. 635 ; 83 Sol. Jo. 
154. 

2751. Add. Annotation : — Generally, Refd. German 
Property Administrator v. Knoop (1932), 49 
T. L. R. 109. 

2762a. What amounts to.] — Testator’s will con- 
tained, inter alia, a clause to the effect that his 
daughter, if srtill married to her present hus- 
band, whom, on the evidence, testator 
disliked intensely, should be entitled to no 
more than an annuity of £300. The will 
further provided that the daughter should be 
entitled to the income of the whole estate “ if 
at any time after testator’s decease she should 
be the widow J of her present husband or 
married to someone other * than her present 
husband or divorced from but not subse- 
quently remarried to her present husband.” 
On behalf of the daughter, it was contended 
that such a provision was contrary to public 
policy, <fe, therefore, void : — Held : the 
provision was not contrary to public policy, 
as, on the facts of the present case, the object 
of testator’s disposition was not to induce a 
separation of the spouses . — Re Thompson, 
Lloyds Bank, Ltd. v. George, [1939] 1 
All E. R. 681 ; 83 Sol. Jo. 317. 


sell, etc., except to one or more of his 
brothers ** la void for repugnancy. — 
Re Doherty, 11935] 3 D. L. R. 782 ; 
affd. sub nom. Doherty Doherty, 
[1936] 2 D. L. R. 180 ; 10 M. P. R. 
286 ; 5 F. L. J. (Can.) 277.— CAN. 

PART XIII. SECT. 3, SUB-SECT. 8. — A. 

p i. Condition as to amicable 

relations frith wife.] — Testate ’ having 
provided for one of his sons, subse- 
quently left a codicil revoking the 
provision, & substituting a sum of 
670 a month until he was 35, when the 
original bequest was to be reinstated 
provided the son was then living 
amicably with his wife : not 

contrary to public polioy. — Re Jones, 
Royal Trust Co. v. Jones (No. 2) 
(3934), 49 B. 0. R. 204.— CAN. 

p 11. Gift to mother of largest 

number of children.] — A testator by 
his will made certain bequests & then 
directed his trustees to giro the 
residue of his estate at the expiration 
of 10 years from his death 41 to the 
mother who has elnoe my death given 
birth In Toronto to the greatest number 
of children as shown by the registra- 
tions under the Vital Statistics Act : — 
Held ; not contrary to publio policy 
& valid because (a) the word children 
In a will means legitimate children, & 
(b) there is no ground of public polioy 
which recognises the undesirability of 
bearing children at too frequent 
Intervals. — Re Millar, 11937] 1 

D. L. R. 127; (1936] O. R. 554; 


affd., [1937] O. R. 382 ; affd., [1938] 
S. O. R. 1. — CAN. 

p iii. .] — A clause leaving 

a bequest to the “ mother who has 
since my death given birth ... to 
the greatest number of children as 
shown by registrations under Vital 
Statistics Act ” means that the mother 
must have produced living as well as 
legitimate children.— Be Millar, [1938] 
2D. L. R. 164 ; O. R. 188.— CAN. 

PART XIII. SECT. 3, SUB-SECT. 6. 

— B. 

2754 1. Whether valid — Condition for 
divorce.] — By her will testatrix directed 
her trustees to invest one -fourth share 
of her estate 8c to pay the net annual 
income to pltf., her daughter, E., 
during her life without power of 
anticipation, 8c after her death to hold 
such fourth share for the three other 
children of testatrix, & testatrix declared 
that If E. “ shall survive her present 
husband or shall obtain a divorce “ from 
her present husband *' the trusteesshould 
held such fourth share lor B. absolutely. 
E. was committed to a mental hospital 
in 1921, 8c had continued to be a 
mentally defective person ever since. 
Her marriage with the present hus- 
band ” was dissolved in 1932 on the 
husband's petition: — Held : (1) on a 
general review of the dispositions of 
testatrix concerning E.» the words 
“ shall obtain a divoroe •* were not 
limited to proceedings in which pltf. 
should be the petitioner ; (2) provision 
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made by a mother for her daughter 
upon the contingency of the latter 
either divorcing her husband or being 
divorced by him was not against public 

S olicy as being contra bonos mores, not 
eing in itself likely to induce the 
mischief aimed at in Lambert v. DiUon, 
[1933] N. Z. L. R. 1059, & the cases 
therein cited. 

Semble : there is a clear distinction 
between the encouragement of separa- 
tion between the spouses , which is the 
voluntary act of one or both, 8c pro- 
vision for the contingency of divoroe, 
which In the final resort Is the decree 
of the ot. made only upon proof of its 
legal justification. — Wackkr v. Bul- 
lock, [1935] N. Z. L. R. 828, — N.Z. 


PART XIIL SECT. 8, SUB-SECT. 6.— 
C. (a). 

I. — _ Condition subseguent- 


Annexcd to gift 'of personalty.] — A 
testamentary oondition subsequent In 
general restraint ot marriage, whether 
it forfeits or only reduces the gift, is. 
In the oase of personalty, only prima 
facie void ; 8c. if on the true construc- 
tion of the will the intention is to 
benefit the object in whose favour the 
gift over is made 8c not to compel the 
oelibacy of the first object of the gift, 
the condition takes effect. — Re Hay- 
thornthwajte Estate, [1930] i 
W. W. R. 58 ; 3 D. L. RTSSfi. — CAN. 

rii. .] — Under his will, C. devised 

All his immoveable property to his son 
“ to be held 8c enjoyed by him for the 
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2774. Add. Annotation : — Retd. Re Hanlon, Heads 
v. Hanlon, [1933] Ch. 254. 

2762. Add. Annotation : — Consd. Sifton v. Sifton, 
[1938] 3 All E. R. 435. 

2792. Add. Annotation : — Refd. Re Hanlon, Heads 
v. Hanlon, [1933] Oh. 254. 

2804. Add. Annotation: — Refd. Re Long, Dods- 
worth v. Leng, [1938] Oh. 821. 

2806. Add. Annotations : — Aa to (1) Consd. Re 
Hanlon, Heads v . Hanlon, [1933] Ch. 254 ; 
Re Borwick, Borwick v. Borwick, [1933] Oh. 
057. 

2810. Add. Annotation : — Refd. Re Hanlon, Heads 
v. Hanlon, [1933] Ch. 254. 

2820. Add. Annotation : — Consd. Re Edgar, Cohen 
v. Edgar, [1939] 1 All E. R. 035. 

2825a. Condition against Joining religious society 
requiring surrender of property— Effect of 
Joining society requiring surrender of income 
only.]— Testator, who died in 1929, left his 
residue to his uncle’s children as tenants in 
common, with the following proviso : “In 
case any child of my uncle shall at any time 
before becoming entitled to receive any share 
in my residuary estate have joined a religious 
body to which he or she shall have been or 
be under a religious obligation to give his 
or her own property, then I hereby direct & 
declare that unless such child shall quit & 
renounce such religious body within six 
calendar months after my death such child 
shall be deemed to have died in my lifetime.” 
One of the children in 1927 joined a religiouB 
society which had a rule providing that the 


society should receive the inoome of the 
property of members, though every member 
retained a right to dispose of the capital. 
The child in question had not quitted or 
renounced the society within six months 
from the testator’s death : — Held : the child's 
share of the residue was not forfeited. — Re 
Bell, Bell v. Agnew (1931), 47 T. L. R. 401. 

2825b. Condition for conformity to Established 
Church.]— A testator left his property in 
England to his trustee upon trust for con- 
version & to pay out of the income an 
annuity of £2 per week to his daughter, or 
if she predeceased him the capital to be 
divided between her children in equal shares. 
The following condition was added : “I 
desire that my daughter & any children she 
may bear should at all times conform to & 
be members of the Established Church of 
England & at no time may any child of hers 
go to or be sent to any Roman Catholic school 
for education & if either my daughter or her 
children violate this my wish in any way 
then all the benefits accruing to her or them 
under this my will shall be considered as null 
& void,” & there followed a gift over : — 
Held: (1) the first part of the condition 
requiring persons to conform to & be members 
of the Church of England was void for un- 
certainty, since it was open to grave doubt 
whether any particular act or omission in 
the future would bring about a forfeiture ; 
(2) the second part of the condition re- 
quiring that “at no time may any child of 
hers go to or bo sent to any Roman Catholic 
school for education ” was void as a fetter 


term of his natural life ... Sc after 
his death to my son’s sons, namely 
... Sc my son’s daughter, F., in equal 
shares absolutely, provided that, if the 
said F. should be married befqre the 
death of my son .... then Sc in 
such ease she will not take any interest 
under my will ” : — Held : the condition 
attaohed to the bequest to the son’s 
daughter was not contrary to law or 
morality & therefore was valid. — 
Cohen v. Cohen (1931), I. L. It. 69 
Calc. 102.— IND. 

PART XIII. SECT. 3, SUB-SECT. 8.— 
C. (b). 

2780 iz. .1 — A settlement 

made by a Jewish mother contained 
trusts of real property in favour of 
her sons, who were of the Jewish faith, 
Sc of their widows, & of the children 
of her sons. It also contained a for* 
feiture clause in the following terms : 
“ Provided nevertheless & notwith- 
standing anything herein contained if 
any person or persona entitled here- 
under should marry out of their per- 
suasion then any share or interest of 
him her Or them shall go he applied, 
Sc be divided Sc distributed as if there 
had never been any such person ” *. — 
Held : the forfeiture clause was void for 
uncertainty .—Equity, Trustees, Exe- 
cutors Sc AoENcrr Co., Ltd. v. Moss, 
11931] Argus L. R. 281.— AU8. 

2780 z. .1 — Testator di- 

rected his trustees after payment of 
his debts, funeral Sc testamentary ex- 
penses to divide the whole of the 
assets of his estate into three equal 
parts, to pay two of them to his son 
for his own use absolutely Sc to pay 
the other part to his daughter for her 
own use absolutely. This direction 
was followed by a d e feasan c e clause 
Sc gift over In the event of marriage 
with a member of the Roman Catholic 
Church : — Held : the interests taken 
by the children tndrtearthly vested in 


them on the death of testator. Sc, 
accordingly, the defeasance clause was 
restricted in its operation to the period 
anterior to the vesting, that is to mar- 
riage in the lifetime of testator. — 
Saywell v. Saywell (1982), 32 

S. R. N. 3. W. 156 ; 49 N. S. W. W. N. 
33.— AUS. 


PART XIII. SECT. 8, SUB-SECT. 0.— D. 

2803 I. Whether valid— Condition not 
to live with or be under control of father.] 
— A condition in a will having the 
effect of deterring a father from the 
performance of his parental duties, or 
constituting an attempt to interfere 
with the discretion of the ot. aa to the 
custody & maintenance of its ward, 
is void as being opposed to public 
policy. — Re Ellis, Perpetual Trus- 
tee Co., Ltd. v. Eixrs (1929), 29 
8. R. N. 8. W. 470 : 40 N. S. W. W. N. 
146— AUS. 

sa. Condition that grandchildren 
brought up in Protestant faith.] —A 
testator left bin * real estate with live 
stock ” in remainder to his son’s 
children provided they should be 
“ brought up Sc . . remain In the 

Protestant faith, failing which ” the 
property was to go to testator’s 
daughter or her ’-children : — Held : the 
clause was a condition eubseoiient to 
the vesting of the gift in the son’s 
children Sc was void, because the 
words “ remain in the Protestant 
Faith ” were too indefinite to be 
enforced. Sc also because It was repug- 
nant to public policy, in that it might 
operate to prevent the son from doing 
bis duty to his children by bringing 
them up in such religion as ne deemed 
best for their moral & spiritual welfare. 
— Re Cross, Law r. Cross (1938), 
V. h. R. 221 ; 44 A. L. It. 440.—AUS. 


PART XIII. SECT. 8, SUB-SECT. 8.— D. 

k i. .] — Where an annuity is 

conditional on the annuitant being of 
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a certain religion, ho must give proof 
before each instalment . — Re Patton, 
[1938] 1 D. L. R. 790.— CAN. 

p Qr marrying Roman 

Catholic.] — Re Jones, Jones v. Baxter 
(1929), 30 8. R. N. 8. W. 20.— AUS. 

so. Condition ae to confirmation.] — A 
will provided for the payment ot certain 
legacies on the legatees becoming 
twenty -five years old. & also pro- 
vided that the legacies should not 
be paid until the legatees had been 
confirmed as members of the Church 
of England, & that, should any of 
them attain the ago of twenty-five 
years without having been so con- 
firmed, then his legacy should be 
divided between the others who hod 
been so confirmed Sc another legatee : — 
Held : the condition as to being con- 
firmed was a condition precedent ; Sc 
that, if it was a oondition subsequent, 
it was one which should not be dis- 
regarded as being against public policy, 
or, under the facts oi the case, on the 
ground that Its performance was 
impossible. Moreover, the fact that 
the legatee in question was so con- 
firmed when thirty-ono yean* old 
was not a substantial compliance with 
the condition.— fie Forbes, Harrison 
r. OOMMIS, [1928] 3 D. L. R. 22 ; 
[10281 1 W. W. R. 880; 22 Sask. L. R. 
473.— CAN. 


ad. Condition against entering Roman 
Catholic convent.}— On the construction 
of a forfeiture clause in a will '.—Held : 
“ in the event of her entering any 
Roman Catholic Convent or similar 
Institution " meant a permanent 
assocn. with a convent as a member 
of the community, which assocn, could 
only be brought about by the taking 
of the final vows after periods spent 
first as a postulant Sc then as a novice. 
No forfeiture was incurred by children 
attending a Roman Catholic convent, 
school or institution as hoarders . — Re 
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upon the mother to do what she might think 
best for the welfare & education of her 
children. The condition was directed against 
sending the child to a Roman Catholic school 
& did not require that the child should not be 
brought up in or adopt the Roman Catholic 
faith ; &, the mother having survived testator, 
the result would be to the detriment of the 
mother rather than the child. — Re Tegg, 
Public Trustee v. Bryant, [1930] 2 All 
E. R. 878 ; 80 Sol. Jo. 552. 

2825c. Condition against sending child to Roman 
Catholic school.] — Re Tegg, Public Trustee 
v. Bryant, No. 2825b, ante. 

2825d. Condition not to become or marry Roman 
Catholic.] — By her will dated Oct. 23, 1934, a 
testatrix having bequeathed several pecu- 
niary legacies declared as follows : “ Should 
any of the foregoing beneficiaries under this 
my will have become or become a Roman 
Catholic or marry or shall have married (sic) 
a Roman Catholic, such beneficiary shall 
forfeit all benefit under this my will. . . 

By another clause in her will she declared : 

“ . . . As to the rest I direct one moiety to 
' be paid to the Trinitarian Bible Society & 
the other moiety to the London Association 
in aid of Moravian Missions. ...” Testa- 
trix died on Dec. 24, 1936. The Public 
Trustee as trustee of the will issued a sum- 
mons by which he asked, inter alia, whether 
the provisions for forfeiture applied : (a) only 
as at the date of the testatrix’s death, or 
( b ) as at that date & up to the expiration 
of one year from it, or (c) as at that date & 
throughout the legatees’ lives : — Held : the 
testatrix meant the ban to apply to those who 
became or married Roman Catholics between 
the date of her will & the date of her death, 
&, therefore, the ban applied only to them. — 
Re Wright, Public Trustee v. Wright 
(1937), 158 L. T. 308 ; 54 T. L. R. 153 ; 81 
Sol. Jo. 1022. 

2825e. Condition against becoming Roman Catho- 
lic.] — By her will, the testatrix left a legacy 
of £5,000 to the first deft, during her life, 
with a proviso that the same should be held 
in trust for all or any of her children who 
should attain the age of twenty-one years. 
There followed a clause the material part of 
which was as follows : “If either during my 
lifetime or after my death any legatee shall 
become a Roman Catholic then as from the 
occurrence of such event such legatee shall 
forfeit all benefits.” The first deft., who 
became a Roman Catholic, had a daughter, 
the second deft., who also became a Roman 
Catholic, & two sons, the third & fourth 
defts., who did not become Roman Catholics. 
The question asked was whether any &, if 
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so, which, of defts., had forfeited his or her 
interest. One contention was that the for- 
feiture clause was void in its entirety, as it 
might operate outside the time-limit allowed 
by the rule against perpetuities. The other 
contention was that the forfeiture clause 
could be separated, & could operate in respect 
of some, but not in respect of all, of defts., as 
some of them might do the prohibited act 
at a point of time outside the time-limit 
allowed by the rule against perpetuities. 
Any forfeited legacies were to fall into & form 
part of the residuary estate. The estate was 
insufficient to pay the legacies in full : — 
Held : (1) the interests of all the defts. were 
forfeited on the date the first deft, was 
received into the Roman Catholic Church ; 
(2) it not being clear that the will intended 
the residuary legatees to take the forfeited 
shares as legatees, those shares ought not to be 
paid wholly to the residuary legatees, but 
must also be used in making further payments 
to the legatees not yet paid in full. — Re Mor 
bison’s " Will Trusts, Walsingham v. 
Blathwayt, [1039] 4 All E. R. 332 ; 50 
T. L. R. 99 ; 83 Sol. Jo. 908. 

2887a. Condition against association or marriage 
with named person.] — Testator devised & 
bequeathed one moiety of his residuary 
estate upon trust for conversion & invest- 
ment & to pay the income to his wife during 
her life or widowhood, & subject thereto in 
trust for his two children tiamed, a son & 
a daughter, in equal shares, but subject to 
a proviso in the case of the daughter that if 
she should intermarry with A. B. or live 
with him as his wife, or leave home with the 
intention of living with him or misconduct 
herself with him, or be delivered of a child 
or children of whom the said A. B. should 
be the father, then in any of those events 
any devise or bequest either residuary or 
otherwise under testator’s will should be 
absolutely void & forfeited, & the daughter 
should be deemed to have died in his life- 
time as a single woman. There was no gift 
over of the daughter’s share upon any for- 
* feiture for breach of the conditions : — Held : 
the conditions were not void for uncertainty, 
or as being in terrorem i, for if a testator 
desires & expressly intends a gift to be 
revoked the absence of a gift over will not 
prevent the revocation from taking effect, 
& moreover the doctrine of in terrorem is 
only applicable to conditions in restraint of 
marriage & against disputing a will. There- 
fore, there was an intestacy as to the 
daughter’s share, & the next-of-kin, being 
all sui juris y could agree so as to defeat the 
proviso. — Re Hanlon, Heads v. Hanlon, 


Madore Estate (1036), N. L. R. 215. 
—S. AF. 

ae. Condition interfering irith 
parental duties .] — A testator, after 
deviling property to his trustees for 
his son, John, for life, & thereafter for 
his son’s children on their attaining 
the age of twenty-one years, or being 
females attaining that age or marrying, 
expressed the desire “ that tho children 
of my said son John shall be brought 
up in the Protestant faith Sc in the 
event of my wish not being complied 
with in this respect I hereby exclude 
all & every or any the children or child 
of my said son John from taking any 
benefit under the devise ...” : — 


Held : tho condition was void, as it 
would operate to interfere with a 
parent in the exercise of his parental 
duty in the religious education of his 
children. — Perpetual Trustee Co. v. 
Hooo (1936), 36 S. R. N. S. W. 61 ; 
53 N. S. W. W. N. 67 AUS. 


PART XIII. SECT. 3, SUB-SECT. 8. 

— G. 

sk. Condition as to keeping testator 
out of lunatic asylum.] — Testator's will 
contained the following residuary 
clause : — " I bequeath the remainder 

of my property to my brother , 

on condition that my friends keep 
me out of a lunatic asylum, hut if 

28 


they allow me to be put into a lunatic 
asylum, I do thei\ bequeath to the 
British Home & Foreign Bible Society 
the stun of seven hundred pounds & to 
my brother , I bequeath the re- 

mainder of my property/* About 
eighteen months after the execution 
of the will, & five years prior to his 
death, testator had been committed 
to a lunatic asylum on the information 
of a neighbour & had been detained 
for a period of one month : — Held : 
the condition imposed by testator was 
valid, & in the events which had 
happened the gift over to the British 
& Foreign Bible Society took effect. — 
Re Archbolt, McKee v. Archbold, 
[1033] N. I. 47. — IR. 



VoL XLIV. — Wills. Cases 2887a— 3131a. 


[1033] Oh. 254 ; 102 L. J. Oh. 62 ; 148 L. T. 
448 ; 70 Sol. Jo. 868. 

2873. Add . Annotation : — Retd. R. v . Lamb (1934), 
150 L. T. 519. 

2898a. Effect of disentailing estates .] — Re 

Watson, Culme-Seymour v. Brand, No. 
7034a, post . 

2956a. Condition for adoption of child — Adoption 
order refused. ]— -A testator by his will 
specifically bequeathed moneys to a legatee 
upon condition that she adopted his youngest 
daughter & made certain payments to other 
children. The legatee presented a petition 
to the county ct. for an order under Adoption 
of Children Act, 1920, but owing to opposition 
it was dismissed. On a summons taken out 
to determine whether, the condition not hav- 
ing been performed, the gift failed : — Held : 
though expressed as a condition, the gift 
created an enforceable trust for the main- 
tenance of the testator’s daughter while she 
was an infant, & the legatee was bound to 
provide maintenance for her, whether she 
obtained an adoption order or not . — Re 
Frame, Edwards v. Taylor, [1939| Ch. 
700 ; [1939] 2 All E. It. 805 ; 108 L . Ch. 
217; 160 L. T. 620 ; 55 T. L. It. 74(5; 83 
Mol. Jo. 438. 

2961. Add. Annotations : — Apld. Patton v. Toronto 
General Trusts Corpn., [1930] A. C. 629, 
Consd. Re May, Eggar v. May, [1932] 1 Ch. 99. 

2961a. .] — Testator, who died in 1919. 

bequeathed to his grandson, applt., an 
annuity, provided that he was & proved 
himself to be of the Lutheran religion ; until 
he was twenty-five years of age the annuity 
was to be paid to his mother for his bqneiit. 
In 1917, when the will was made, applt. was 
only twelve years of age, & testator knew 
that applt. 's mother was a Roman Catholic, 
& that he was being brought up in that 
religion. According to the law of Germany, 
where applt. & his parents were domiciled, 
applt. could not effectively change his 
religion without their consent until he was 
twenty-one years of age. On reaching that 
age he proved that he had become of the 
Lutheran religion, & he had since remained 
so : — Held : the intention of testator was 


that applt. should have an opportunity of 
choosing his religion, & as he was entitled 
in law to postpone his choice until he was 
twenty-one, but not beyond, he was entitled 
to receive the annuity, also arrears from the 
date of testator’s death, as until he reached 
twenty-one his enjoyment of the annuity 
was free from condition. — Patton (W. R.) 
v. Toronto General Trusts Corpn., [1980] 
A. 0. 629 ; 143 L. T. 572 ; svb nom. Re 
Patton, Patton v . Toronto General 
Trusts Corpn., 99 L. J. P. C. 213, P. C. 

Annotation .-Refd, lie May Eggar r. May, [19321 1 Ch. 99. 

2961b. .] — Testatrix, who died in 1915, 

bequeathed a sum of money to trustees to 
accumulate the income until her nephew 
should attain the age of 24 years & after- 
wards to pay him the income, provided that 
he should not be a Roman Catholic at her 
death, or, if he was, that he should cease to 
be one within 12 months thereafter, the 
payments to continue until he should become 
a Roman Catholic, with a gift over if the gift 
failed. At the death of testatrix the nephew 
was a. child of about nine years of age. He 
was the son of a Roman Catholic & was 
being brought up in that faith. In 1917 
Neville, J., decided (No. 2961) that within 
the meaning of the will the child was not a 
Roman Catholic at the death of testatrix & 
that he was to have an opportunity of making 
a choice in the matter when he attained 
21 years of age. In 1931, when the legatee 
was 24 years of age & had never wavered 
in his adherence to the Roman Catholic 
Church, the trustees applied for a decision 
of the question whether the gift over had 
taken effect : — Held : although the proviso 
as to the child’s ceasing to be a Roman 
Catholic within 12 months was void, yet, 
as the will provided that even after the age 
of 24 years the legatee was to benefit only 
until he became a Roman Catholic, & as 
this provision included his being a Roman 
Catholic at that age, the gift over took 
effect. — Re May, Eggar v. May, [1932] 1 Ch. 
99 ; 101 L. J. Cl). 12 ; 146 L. T. 50 ; 48 
T. L. R. 3 ; 75 Sol. Jo. 741, C. A. 

3095. Add. Annotation : — Refd. Re Monro’B Settle- 
ment, Monro v. llill, [1933] Ch. 82. 
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3117. Add. Annotation : — Apld. Re Graham, 
Graham v. Graham, [1929] 2 Ch. 127. 

3120 .Add. Annotation Apld. Re Graham, 
Graham v. Graham, [1929] 2 Ch. 127. 

3131a. .] — By her will, after giving life 

interests to her parents, a testatrix devised 
& bequeathed her real & personal estate to 
her husband, but if he should have pre- 


Lapse. 

deceased both her parents, then to her hus- 
band’s children, whether by herself or his 
first wife. The husband survived both the 
parents, but predeceased testatrix. Testa- 
trix left no issue of her own, but at her death 
there were six children of her husband’s 
first marriage living Held : there was no 
implication of a gift over to those children 
on failure of the gift to the husband by 


PART XIV. SECT. 1. 

3112 xiv. .1 — Whore one of 

several legatees Is dead, unknown to 
the testator, when the will is made, 
his share passes as on an intestacy.- - 
Deb Roches v. Robinson, [1938 J 1 
IL L. R. 376 ; tub nom. lie Henpkr- 
bon’b Estate, 12 M. P. K. 402 ; re vsd., 
LI 938] 3 D. L. R. 72. — CAN. 


PART XIII. SECT. 4, SUB-SECT. 3. 

2924 i. Where period prescribed — 
Whether court win extend time. ] — Where 
testator's object in imposing conditions 
as to thne was to. provide for the 
distribution of bis estate within a 
reas on able time & to relieve his trustee 
from responsibility in the event of a 
claim being made after distribution, 


a failure in strict performance of tbe 
condition due to circumstances beyond 
the control of the claimant will not 
disentitle such claimant to participate 
in the distribution of the estate If tbe 
parties can be put in substantially the 
same position as they would have been 
In haa the conditions been performed 
within the proper time. — Elcook v. 
Campbell, [1931 ] N.Z.L.R.1060. — N.Z. 

oa 
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lapse in any event, A therefore the residuary 
estate of testatrix was undisposed of & passed 
to her next of kin. — Re Graham, Graham v. 
Graham, [1029] 2 Oh. 127 ; 98 L. J. Oh. 291 ; 
141 L. T. 197. 

3181b. Trust in settlement for payment 

for legacies.] — A settlement, without reciting 
any will, declared trusts for ( inter alia) pay- 
ment of the legacies bequeathed by the 
settlor’s “ said will,” datep Sept. 24, 1904. 
A will so dated was then m existence. The 
ot., in certain proceedings, pronounced the 
trusts which were declared by the settlement 
to take effect after the settlor’s death to be 
irrevocable whether the will should be 
revoked or not. The will was afterwards 
revoked. Two legatees predeoeased the 
settlor : — Held : as the legatees had pre- 
deceased the settlor, the sums representing 
the legacies were not payable out of the funds 
then subject to the settlement to the legatees’ 
personal representatives . — Re Hall’s Set- 
tlement Trusts, Samubll v. Lamont, [1937] 
Ch. 227 ; [1937] 1 All E. H. 571 ; 100 L. J. 
Ch. Ill ; 150 L. T. 209 ; 53 T. L. R. 382 : 

' 81 Sol. Jo. 179. 

8143a. .] — Re Baker, Steadman* v. 

Dickseb (1934), 78 Sol. Jo. 338, C. A. 

8215. Add* Annotation : — Hefd. Re Cousen’s Will 
Trusts, Wright v. Killick, [1937] Ch. 381. 

8217a. .] — A testator Sy his will gave a half 

share of his residuary trust fund to the 
children of S. M. C. who should be living at 
his death, provided always that if any child 
of S. M. C. should die in the lifetime of 
testator, whether before or after the date of 
his will, leaving issue living at his death, the 
share which such child would have taken if 
he or she had survived testator should be 
held in trust for his or her personal repre- 
sentatives as part of his or her personal 
estate. No child of S. M. C. survived testator. 
One child, a daughter, C. S. C., married W. A. 
She died intestate in the lifetime of testator, 
leaving her husband, W. A., who became her 
personal representative & beneficially entitled 
to the whole of her estate, & a daughter, 
J. W. W. A., having made certain disposi- 
tions by his will in favour of J. W., also died 
in the lifetime of testator. J. W. survived 
testator : — Held ; as W. A. died in the life- 
time of testator there was a lapse & the half 
share of the residuary trust fund went back 
into testator’s estate. — Re Cousen’s Will 
Trusts, Wright v. Killick, [1937] Ch. 381 : 
[1937] 2 All E. R. 276 ; 108 L. J. Ch. 201 ; 
157 L. T. 32 ; 53 T. L. R. 490 ; 81 Sol. Jo. 
317. 

8226. In para, before “ Held” add : — 

“On a summons to determine the effect 
of the above-mentioned disposition with 
regard to testator’s own marriage settlement 


fund & his residuary real & personal 
estate ” : — 

Add. Annotation : — Hefd. Elliot v . Joicey, 
[1935] A. C. 209. 

3244. Add. Annotation : — Consd. Re Ashton, Sier 
v. Ashton (1934), 78 Sol. Jo. 803. 

3247a. Before attaining specified age.] — 

Under the residuary devise & bequest con- 
tained in the will of a testator, one of the 
children, E. P., was entitled to a share 
contingently on her attaining the age of 
twenty-five years. E. P., having married, 
died in the lifetime of the testator under 
twenty-five, leaving issue : — Held : the gift 
to E. P. was one bequeathed to her for an 
interest “ determinable at her death,” within 
Wills Act, 1937, s. 33, & the sect, therefore 
did not apply to her interest. — Re Wolson, 
Wolbon v . Jackson, [1939] Ch. 780 ; [1939] 

3 All E. R. 852 ; 101 L. T. 108 ; 55 T. L. R. 
923 ; 83 Sol. Jo. 005. 

3250. Add. Annotations : — N.F. Re Taylor, Taylor 
v. Taylor (1931), 75 Sol. Jo. 393. Apld. Re 
Harward, Newton v. Bankes, [1938] Ch. 832. 

8251. Add. Annotation : — Apld. Re Harward, New- 
ton v. Bankes, [1938] Oh. 832. 

3253a. .] — Testatrix by her will 

gave, devised & bequeathed alhher residuary 
real & personal estate to a trustee upon trust 
for conversion, & to divide the net proceeds 
of such conversion equally between her four 
step-children named. The will contained a 
proviso directing that the share to which A., 
one of her step-daughters, “ shall become 
entitled,” should be retained by the trustee 
upon trust to invest the same, <fe to apply the 

4 income thereof or so much as he should in his 
discretion think fit towards the maintenance 
or benefit of A. during her life, & to accumu- 
late the residue of the income (if any), & after 
the death of A. the said share settled upon her 
& the investments & income thereof, & any 
unapplied accumulations were to be equally 
divided between the other three step- 
children. A. <fc another step-child named in 
the will predeceased testatrix : — Held : as 
A. did not live to become entitled to any 
share in the residue, the gift lapsed, the 
settlement failed, & there was an intestacy 
as to one-half of the residue. — Re Taylor, 
Taylor v . Taylor, [1931] 2 Ch. 237 ; 100 
L. J. Ch. 309 ; 145 L. T. 443 ; 75 Sol. Jo. 
393. 

Annotation : — Reid. Re Harward, Newton v. Bankes, [1938] 
Ch. 632. 

3253b. .] — A testatrix by her will 

gave a pecuniary legacy of £5,000 to her 
married daughter G. By a codicil executed 
some months later the testatrix directed her 
trustees to retain & invest the legacy, & to 
pay the income to G. during her life without 
ower of anticipation, & after her death to 
old the capital & income upon trust for the 


PART XIV. SECT. 6. 

tb. Wills Act , 1936, 8. 30.]— A will 
devised & bequeathed all of the 
testator’s estate to a trustee “ to pay 
the income thereof to my children 
share & share alike until my youngest 
child attains the age ot twenty-one 
years upon the happening of which 
event the corpus shall be divided 
equally amongst my children share 6c 
share alike.* 4 The testator had had 


nine children, four of whom pre- 
deoeased him. One deceased daughter, 
M., was survived by her husband & 
their daughter ; the husband had, after 
M.’s death, married another daughter 
of the testator who also predeceased 
the testator & was survived by the 
husband & their son. The husband & 
said grandchildren of the testator were 
living at the time of the death of the 
testator : — Held : sect. 30 of Wills Act, 
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1936, applied, the result being that the 
testator’s said son-in-law shared, in 
accordance with the provisions of 
Devolution of Estates Aot, R. 8. M., 
1913, o. Si, in the shares of the 
testator’s estate to which said 
daughters would „ have been entitled 
had they survived him.— Re Baku’s 
Estate, [1988] 1 W. W. B. 492: X 
D. L. B. 191 ; 4$ Man. L. B. 616.— 
CAJI. 
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persons who on the death of G. would be the 
next of kin of the testatrix under Adminis- 
tration of Estates Act, 1925 (c. 23), as if she 
(the testatrix) had died intestate & without 
having been married. G. predeceased the 
testatrix : — Held : the legacy did not lapse 
& fall into residue, but was held by the 
trustees for the persons entitled under the 
settlement created by the codicil. — Be Har- 
ward, Newton v. Bankes, [1938] Ch. 632 ; 
[1938] 2 All E. R. 804 ; 107 L. J. Ch. 307 ; 
159 L. T. 354 ; 54 T. L. R. 784. 

3256. Add. Annotation : — Refd. Re Harward, New- 
ton v. Bankes, [1938] Ch. 632. 

3261. Add. Annotation : — Folld. Re Buxton, 
Buxton v. Buxton, [1930] 1 Ch. 648. 

3329. Add. Annotation: — Consd. Re Dale, Mayer 
v. Wood, [1931] 1 Oh. 357. 

3330. Add. Annotation : — Refd. Re Forrest, Carr 
i?. Forrest, [1931] 1 Ch. 162. 

3332. Add. Annotation : — Apld. Re Forrest, Carr 
v. Forrest, [1931] 1 Oh. 162. 

3834. Add. Annotation : — Consd. Re Forrest, Carr 
v. Forrest, [1931] 1 Ch. 162. 

3336a. .] — Testatrix, who died in 1873, 

by her will made in 1866 gave her residuary 
estate in trust for her four daughters A., B., 


C. & D., or such of them as should be living 
at her death in equal shares. By a codicil 
the testatrix revoked her will so far as 
regarded the bequest to B., & substituted 
therefor a legacy of £100, & in other respects 
confirmed her will. Each of the four 
daughters, including B., survived testatrix : 
— Held : whether or not the bequest in trust 
for testatrix’s four daughters was, in the 
technical sense of the phrase, a class gift, 
the share bequeathed in favour *of B. did not 
lapse, but the whole of the residue went to 
the other three daughters. — Re Woods, 
Woods v. Creagh, [1931] 2 Oh. 138 ; 100 
L. J. Ch. 385 ; 145 L. T. 200. 

3349. Add. Annotation: — Expld. & Apld. Re 
Woods, Woods v. Creagh, [1931] 2 Oh. 138. 

3852. Add. Annotations : — Folld. Re Maynard, 
Pearce v. Pearce (1930), 69 L. Jo. 440. 
Refd. Re Woods, Woods v. Creagh, [1931] 
2 Ch. 138. 

3354. Add. Annotation : — Refd. Re Smithers, 
Waits v. Smith ops. 1 1939 1 3 All E. R. 689. 

8354a. .] — Re Maynard, Pearoh v. 

Pearce (1930), 69 L. Jo. 440 ; 169 L. T. Jo. 
519 ; [1930] W. N. 127. 

8857. Add. Annotation : — Apld. Re Taylor, Taylor 
v. Taylor (1931), 75 Sol. Jo. 393. 
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3390. Add. Annotations ; — Consd. Re Brown’s 
Settlement, Public Trustee v. Biown, [1939] 

3 All E. R. 391. Generally, Refd. Re Mills, 
Mills v. Lawrence, [1930] 1 Oh. 440. 

3448. Add. Annotation : — Refd. Re Hawksley’s 
Settlement, Black i>. Tidy, [1934] Ch. 384. 

3452. Add. Annotation : — Ae to (2) Refd. Smith u. 
Thompson (1931), 146 L. T. 14. 

8453a. .] — Cheques written in 1833 by 

deceased upon his bankers, but not intended 
to have effect until after his death, pro- 
nounced for as part of the testamentary 
disposition of the deceased ; he having in 
1834 formally executed a will, disposing of 
the whole of his property, & containing a full 
clause of revocation. — Gladstone v. Tempest 
(1840), 2 Curt. 660. 

Annotations : — Consd. Smith r. Thompson (1981), 140 L. T. 14. 

Lowthorpe -Lutwidge v. Lowthorpe-Lutwidgre, [1935] P. 

151. 

3456. Add. Annotation : — Refd. Smith v. Thomp- 
son (1931), 146 L». T. 14. 

3457. Add. Annotation Refd. Smith v. Thomp- 
son (1931), 146 L. T. 14. 

3457a. .] — Although a general revoca : 

tory clause in a will does not necessarily 
revoke an earlier testamentary exercise of a 
power of appointment it requires cogent 
evidence to Show that that effect is entirely 
unreasonable ; otherwise a revocation of the 
appointment will result. Apart from cases 


—Powers. 

in which strong evidence is forthcoming 
rebutting revocation, any doubt which may 
have previously existed of this effect of a 
general revocatory clause upon the previous 
exercise of a power by an earlier paper must 
be regarded as now set at rest by the decision 
in Re Kingdom , Wilkins v. Pryer , No. 3457. — 
Lowthorpe-Lutwidoe v. Lowthorpe-Lut- 
widoe, [1935] P. 151 ; 104 L. J. K. B. 71 ; 
153 L. T. 103. 

3459a. .] — Where there were two testa- 

mentary papers, of which the first, a duly 
executed will ( inter alia), exercised a special 
power of appointment under an ante-nuptial 
settlement, & the Becond, also a duly executed 
will, purported to revoke all former wills 
without expressly dealing with the power of 
appointment : — Held : the ct. could take 
into account the surrounding circumstances 
& treat the exercise of the pow rt r of appoint- 
ment as unrevoked. 

The ct. made a grant of letters of adminis- 
tration, with the two papers annexed as the 
last will of testatrix, A declared that the 
revocatory clause did not in fact revoke the 
earlier appointment. — S mith v. Thompson 
( 1931), 146 L. T. 14 ; 47 T. L. R. 603 j 75 
Sol. Jo. 555. 

Annotation : — Distd. Lowthorpe -Lutwid^e v. Lowthorpe - 
Lufcwidge, [1935] P. 151. 

3469. Add. Annotation .—Consd. Re Phillips, Law- 
rence v. Huxtable, [1931] 1 Oh. 347. 


PART XiV. SECT. 9, SUB-SECT. 2. 
— B. 

3294 V. .)— RcTait Estate, 

11929] 4D.LB. 1074 ; 1 W. W. R. 
380: 23 S. L. R. 454.— CAN. 

3294 vi. .]— Testator 

bequeathed of the remainder of her 


estate “ equal shares ” to the children 
ofiher two sisters (or their children), to a 
brother one “ such share," to a sister 
(or heirs) two " such shares ” & to a 
niece two such shares." The brother 
predeceased testatrix : — Held : the 
intention was to create seven equal 
shares, & the brother having pro- 
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deceased her his share lapsed . — lie 
Kkrh (1937), 12 M. P. R. 31.— CAN. 

PART XV. SECT. 8. 

3461 I. Whether gift by implication 
ariftesd — lie Lloyd , [1938J 1 1). L. H. 
450 ; O. R. 32.— CAN. 
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Part XVI. — Construction. 


3483. Add. Annotation : — Generally , Refd. Be 
Walker, Walker v. Walker, [1930] 1 Oh. 469. 

8490a. .] — (1) The cfc. of Probate, in 

considering whether certain wills should be 
admitted to probate, expressed an opinion 
as to how the wills should be construed. In 
arriving at that opinion the ct. referred to 
matters which would have been inadmissible 
in a ct. of construction on a question of con- 
struction & the order fQr probate did not 
contain any finding on the question of con- 
struction. In view of the form of the order, 
there was no opportunity of appealing from 
it in the case of some of the parties who would 
be affected by the opinion expressed on con- 
struction if that opinion was binding on 
them : — Held : the opinion expressed by the 
ct. of Probate did not bind the Chancery Ct. 
before which the question of construction 
ultimately came. 

(2) The testatrix, in a will executed by 
' her in 1927, described the document as *her 

“ last will & testament ” & referred in it .to a 
will of 1922 as a “ cancelled will.” She also 
wrote “ cancelled ” on the will of 1922 : — 
Held ; these words by themselves were not 
sufficient to effect a complete revocation of 
the 1922 will & a codicil to it of 1926, but 
the question whether there had been revoca- 
tion must depend on the construction of the 
1927 will as a whole. 

(3) It being found, as a matter of construc- 
tion, that the provisions of the 1927 will were 
either entirely inconsistent with the pro- 
visions of the 1922 will & the codicil or merely 
repeated the provisions therein contained : — 
Held : the 1927 will rendered ineffective the 
whole of the provisions of the 1922 will & the 
codicil. 

(4) If an absolute gift or appointment is 
made by a testator in one testamentary 
document to one person & the subject of the 
gift or appointment is then given or appointed 
by a subsequent document to a second person 
& the second gift or appointment fails to 
take effect, the doctrine of dependent 
relative revocation does not apply in the 
absence of evidence that the testator intended 
that the person first benefited Bhould take 
if the second person could not, & the first 
gift or appointment does not become opera- 
tive. — Re Hawksley’s Settlements, Black 
v. Tidy, [1934] Ch. 384 ; 103 L. J. Ch. 259 ; 
161 L. T. 299 ; 50 T. L. R. 231. 

8502. Add . Annotations : — As to (4) Apld. Re 
Jenkins, Jenkins v. Davies (1931), 100 

L. J. Ch. 205. As to (4) Consd. Barras v. 
Aberdeen Steam Trawling & Fishing Co., 
[1933] A. C. 402 ; Re Sassoon, I. R. Comrs. 
v. Raphael, Re Sassoon, I. R. Comrs. v. 
Ezra, [1933] Ch. 858. Refd. Shaw v. Public 
Trustee (1929), 141 L. T. 465. 


3515. Add. Annotation : — Refd. Re Monro’s Settle- 
ment, Monro v . Hill, [1933] Ch. 82. 

3516. Add. Annotations : — Refd. Re Lynch- White, 
Smith v. Lynch-White, [1937] 3 All E. R. 
551 ; Macleay v. Treadwfell, [1937] A. C. 626. 

3554. Add. Annotation : — Refd. Re Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Ch. 557. 

8571 .Add. Annotation: — Generally , Refd. Re 
Villar, Public Trustee v. Villar, [1929] 1 Ch. 
243. 

8590. Add. Annotation : — Refd. Re Walker, Walker 
v. Walker, [1930] 1 Ch. 469. 

3592. Add. Annotation : — As to (3) Consd. Shaw v. 
Public Trustee (1929), 141 L. T. 465. 

3609. Add. Annotations: — As to (1) Apld. Re 
Gowenlock, Public Trustee v. Gowenlock 
(1934), 177 L. T. Jo. 95. As to (2) Apld. Re 
Smalley, Smalley v. Scotton, [1929] 2 Ch. 
112. As to (3) Apld. Re Smalley, Smalley v. 
Scotton, [1929] 2 Ch. 112. As to (4) Apld. Re 
Smalley, Smalley v. Scotton, [1929] 2 Ch. 112. 

3624. Add. Annotation : — Refd. Re Cockerill, 
Mackaness v. Percival, [1929] 2 Ch. 131. 

8625. Add. Annotations : — Refd. Re Hood, Public 
Trustee v. Hood, [1931] 1 Ch. 240 ; Re 
Horrocks, Taylor v. Kershaw, [1939] P. 198. 

3650. Add. Annotation -Generally, Refd. Re Sas- 
soon, I. R. Comrs. v. Raphael, Re Sassoon, 
I. R. Comrs. v. Ezra, [1933] Ch. 858. 

3672. Add. Annotation : — As to (3) Refd. British 
8. 8. Owners’ Association v. Chapman (R.) & 
Sons (1933), 50 T. L. R. 159. 

3674. Add. Annotation : — Refd. Re Ridge, Han- 
cock v. Dutton (1933), 149 L. T. 266. 

3684. Add. Annotation : — As to (3) Refd. Re Mes- 
senger’s Estate, Chaplin v. Ruane, [1937] 
1 All E. R. 355. 

3697. Add. Annotation : — Refd. Re Curryer’s Will 
Trusts, Wyly v. Curryer, [1938] 3 All E. R. 
574. 

3707. Add. Annotation : — Refd. Jagmohan Singh 
r. Pandit Sri Nath (1930), 46 T. L. R. 686. 

3715. Add. Amiotation Apld. A. -G. v. Lloyd’s 
Bank, Ltd., [1935] A. C. 382. Consd. Re 
Cohen’s Will Trusts, Cullen v. Westminster 
Bank, Ltd., [1936] 1 All E. R. 103. Apld. 
Re Gatti’s Voluntary Settlement Trusts, De 
Ville v. Gatti, [1 936] 2 All E. R. 1489. Consd. 
Fyfe v. Irwin, [1939] 2 All E. R. 271. Refd. 
Re Coleman, Public Trustee v. Coleman, 
[1936] Ch. 528 ; Re Hodson’s Settlement, 
Brookes v. A.-G., [1938] 3 All E. R. 341 ; 
Greenwood v. Greenwood, [1939] 2 All E. R. 
150. 

3723a. .] — Testator gave his residuary estate 

to be divided equally per stirpes among all 
his children except one named child, & the 
families of such of those children as should 


PART XVI. SECT. 3, SUB-SECT. 1. 

■1. Condition relating to re- 

ligion of donee.) — Re Patton, U929] 
3 B. L. R, 459; 63 O. L. R. 055.— 
CAN. 

•o. Whether date of codicil .] — A 
codicil does not in all oases operate to 
make the will read as If made at the 


date of the oodicil. The intention of 
testator is an important element. — 
Royal Trust Co. t>. Shimiun, 11933] 
3 D. L. R. 718 ; 47 B. C. R. 138.— CAN. 

PART XVI. SECT. 4, SUB-SECT. 4,— 
A. (a). 

.] — Re Rum net ’ e 
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Estate (1925), 21 Tag. L. R. s.— ADS. 

3594 xv. .] — In construction of a 

will the ct. does not go into external 
circumstances or look at previous wills 
when the language is unambiguous. — 
Re H ARPkbTTi 939 1 1 D. L. R. 709.— 
CAN. 


3594 xiv. 
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have died leaving issue. The division was 
to take place on the eldest child attaining 
majority, or, if such child were a daughter, 
on her being married before her majority, & 
from the time of such division the share of 
each child was to be charged with an annuity 
of £150 in favour of the testator’s wife. The 
trustees were then given an option to pay the 
sons’ shares to them upon attaining 
twenty-one or to retain the same until those 
sons attained twenty-four years of age. 
The daughters’ shares were then settled upon 
them & their children, with an accruer clause 
in the event of a daughter dying without 
leaving issue surviving. Testator then 
declared that the shares should vest in <fc 
belong to the children respectively upon their 
attaining majority, or, in the case of 
daughters, upon their marrying before that 
age, &, in the event of any of the children 
dying before acquiring a vested interest & 
without leaving issue, the shares were to 
accrue to the remaining shares. Upon an 
application to the ct. in 1928, it was held 
that the interest of each daughter was 
restricted to an alimentary liferent, & that 
the fee of the share of residue liferented by 
any daughter who might die without leaving 
issue surviving passed absolutely to the other 
residuary legatees. In the events which 
happened, the last survivor was a daughter, 
who died a spinster in 1930. The question 
then arose whether the original share of the 
survivor was vested absolutely in her or. 
whether it passed as on an intestacy : — Held : 
the survivor, upon attaining twenty-one years 
of age, became entitled to a '' c. , ;t'*d right in 
the fee of her original share, subject to 
defeasance only in the event of her leaving 
issue or in the event of her not being the last 
survivor of the residuary legatees, &, in the 
events which had happened, her original 
share vested absolutely in her. — Fyfe v. 
Irwin, [1939] 2 All E. R. 271 ; 83 Sol. Jo. 
454, H. L. 

741. Add. Annotation : — As to (1) Refd. Re Bund, 
Cruikshank v. Willis, [1929] 2 Ch. 455. 

*743. Add. Annotation: — As to (1) Consd. Re 
Sutcliffe, Alison v. Alison, [1934] Ch. 219. 

*753. Add. Annotation : — Generally , Refd. In the 
Estate of Thomas, Public Trustee v. Davies, 
[1939] 2 AH E. R. 597. 

*781. Add. Annotation : — Refd. Shaw v. Public 

Trustee (1929), 141 L. T. 405. 


3822a. .] — Testator devised & bequeathed the 

residue of his estate to the Public Trustee 
upon trust for sale & conversion & to pay 
one-half of the net income arising from the 
fund so created to R. & the other half to T., &> 
“ from & after their decease ” to pay the 
principal as well as the income to a specified 
charity. R. predeceased testator. The 
question arose whether there was an in- 
testacy as regards R.’s share, & if not, 
whether it was payable, both capital & 
income, to the charity or whether R. s share 
of income was payable to T. for her life : — 
Held : there was no intestacy. The clear 
intention of testator was to benefit both R. 
& T. &, on the true construction of the will, 
the gift over to the charity did not take 
effect till the death of both the annuitants. 
The surviving annuitant was entitled there- 
fore to the whole of the income from the 
fund. — Re Rag dale, Public Trustee v. 
Tuffill, [1934] Ch. 362 ; 103 L. J. Oh. 181 ; 
150 L. T. 459 ; 50 T. L. R. 169 ; 78 Sol. Jo. 
48. 

Annotation : — Consd. Re Rial I. WoHtiuinslor bunk. Ltd. o. 

Harriwn, [1939] 3 All E. K. 057. 

.3876. Add. Annotation : — Consd. Lowthorpe-Lut- 
widge v. Lowthorpe-Lutwidge, [1935] P. 151. 

3890. Add the following para. : — 

Family repute admissible to show that a 
legatee was the godson of testator. 

3910. Add. Annotations : — Consd. Re Prosser, 
Prosser v. Griffith (1929), 107 L. T. Jo. 307; 
Re Dale, Mayer v. Wood, [1931] 1 Ch. 367. 
Refd. Re Cossentine, PJbilp v. Wesleyan Metho- 
dist Local Preacher’s Mutual Aid Assocn. 
(1932), 70 Sol. Jo. 512. 

3976. Add. Annotation : — Consd, Shaw v. Public 
Trustee (1929), 141 L. T. 405. 

4011. Add. Annotation : Refd. Re ilorrocks, 
Taylor v. Kershaw, [ 1939] P. 198. 

4043. Add. Annotation: — Refd. Jagmohan Singh 
v. Pandit Sri Nath (1930), 46 T. L. R. 680. 

4049. Add. Annotations : — Consd. Re Gates, Gates 
v. Cabell, [1929] 2 Ch. 420. Refd. Re Emer- 
son, Morrill v. Nutty, [1929] 1 Ch. 128 ; Re 
Mellor, Porter v. Hindsley, [1929] 1 Ch. 440. 

4054. Add. Annotations : — Consd. Shaw v. Public 
Trustee (1929), 141 L. T. 465. Refd. Re 
Sassoon, I. R. Comrs. v. Raphael, Re Sassoon, 
I. R. Comrs. v. Ezra, [1933] Ch. 858. 

4074. Add. Annotation: — Consd. Re Thompson, 
Public Trustee v. Husband, [1930] 2 All E. R. 
141. 


*ART XVI. SECT. 9, SUB-SECT. 1.— A. 

3823 I. Will construed to avoid in - 
estacy — Property not acquired at date 
f unit.] — Re Grazebrook, Chase v. 
jAYTON, [1928] V. L. R. 75.— AUS. 

ART XVI. SECT. 9. SUB-SECT. 3.— B. 

•o. Gift to Hindu female.] — In the 
sase of a gift to a Hindu female, there 
s no presumption either that testator 
id not mean what he said, or that 
vords are not to he given their ordinary 
neauing unices further words are 
dded which, by tautology or em- 
phasis, make it certain that they mean 
vhat they express. — P ramathanath 
,ARKAR V. SUPRAKASB GHOSH (1930), 

L. R. 58 Calc. 77.— IND. 


ART XVI. SECT. 10. SUB-SECT. 2.— 
B. (a). 

3948 vii. .] — Words of a will 


must be interpreted in their strict & 
primary sense when thero is nothing 
in the context of the will to suggest 
that they were used in any otbor 
sense. — Re Hooker, Hooper v. To- 
ronto General Trusts Oorpn., [1930] 
3 D. L. R. 543 ; O. K. 533 ; affd. 
sub nom. Rc Hooper, Hamm v. Hooper, 
[1937] 1 D. L. R. 803 ; S. O. R. 352.— 
CAN. 


PART XVI. SECT. 10, SUB-SECT. 2. 

— B. (b) i. 

•a. WiU of Indian testator.] — Too 
rigid a construction of the English 
language should not be applied to the 
will of an Indian testator. — Indira 
Rani Ghose e. Akhoy Kumar Ghose 
(1932^, I. R. 59 Ind. App. 419, P. C. 


PART XVI. SECT. 10, SUB -SECT. 2* 
— C. 

4046 i. Testator inops concilii. 
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— Re Splan (Alta.), [1929J 4 D. L. R. 
403.— CAN. 


PART XVI. SECT. 10, SUB-SECT. 2. 

— E. (d). 

4086 ii. Effect of Maori cus- 

tomary marriage. ] — Where the will of 
a Maori created ( inter alia) a trust to 
pay income to his wife “ for her life- 
time or so long as she shall remain un- 
married ” there is no cesser of the 
wife’s interest upon her contracting a 
sexual relationship known as ** Maori 
customary marriage/' lu any event, 
upon the facts the evidence did not 
disclose that testator had used the 
word “ unmarried ” other than in its 
ordinary sense. — Re Tamahau Mahu- 
PUKU, THOMPSON V. MAHUPUKU, [1832] 
N. Z. L. R. 1397.— N.Z. 
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4106. Add. Annotation : — Consd Hooke, Re, Jeans 
v . Gatehouse, [1933] Oh. 970. 

4110. Add. Annotation : — Consd. Price v. Gould 
(1930), 143 L. T. 338. 

4141a. Word used Inaccurately.] — Re Ridge, Han- 
cock v . Dutton, No. 6754a, poet. 

4179. Add. Annotation: — Retd. Re Recknell, White 
v . Carter, [1936] 2 All E. R. 36. 

4181. Add. Annotation : — Held. Re Recknell, 

White v . Carter, [1936] 2 All E. B. 36. 

4183. Add. Annotation : — Retd. Re Recknell, 
White v. Carter, [1936] 2 All E. R. 36. 

4184. Add. Annotation ; — Retd. Blackwell ti. Black 
well, [1929] A. C. 318. 

4185. Add. Annotation : — Reid. Re Recknell, 
White v. Carter, [1936] 2 All E. R. 36. 

4186a. .] — A testatrix by her will made in 

1902, when she was living in Isleworth, after 
giving certain specific & monetary legacies 
directed that “ all other money invested or 
in the London So County Bank ” should be 
divided among the persons therein named. 
Testatrix, who had not had an account with 
' the London & County Bank for many yedrs, 
died in 1934, at Bexhill, where she had been 
living for some years : — Held : upon a proper 
construction of the will & in the circumstances 
of the case the words “ all other money ” 
constituted a residuary gift & the words 
“ invested or in the lx udon & County Bank ” 
were mere words oi enumeration & not 
qualifying words. — Re Recknell, White v. 
Carter, [1986] 2 All E. R. 36 ; 80 Sol. Jo. 
406. 

4229. Add. Annotation : — Retd. Re Sassoon, I. R. 
Comrs. v . Raphael, Re Sassoon, I. R. Comrs. 
v. Ezra, [1933] Ch. 858. 

4241a. A testator directed his trustees to 

convert his property & invest the proceeds, 
& then went on : 44 & I declare that the 
said trustees or trustee may vary the said 
stocks, funds, shares & securities at their or 
his discretion, & shall pay the moneys & 
the investment for the time being represent- 
ing the same to my said wife during her life 
upon trust for all my children or any child 
who being sons or a son shall attain the age 
of twenty-one years, or being daughters or 
a daughter shall attain that age or marry & 
if more than one in equal shares.” He then 
empowered the trustees, after the death of 
his wife or previously by her direction, to 
raise any sums not exceeding half the ex- 
pectant share of any child for his or her 
advancement, & to apply the income of each 
child’s expectant share for maintenance after 
the death of his wife ; & if no child, being 
a son, should attain twenty-one, or, being a 
daughter, attain that age or marry, the fund 


was given over after the death of the widow : 
— Held : the widow took a beneficial interest 
for life in the fund. — Greenwood v. Green- 
wood (1877), 5 Oh. D. 964 ; 47 L. J. Ch. 
298 ; 37 L. T. 305 ; 26 W. B. 6 ; 21 Sol. 
Jo. 630, 0. A. 

Annotation .'—Retd. Smith v. Crabtree (1877), 6 Oh. D. 501. 

4346a. .] — The testator by his will gave a 

number of legacies to institutions, the amount 
of all except one being stated in both words & 
figures to be £600. The amount of the 
remaining legacy was first stated in words 
to be “ one hundred pounds ” & then in 
figures “ £500 ” : — Held : applying the 
maxim that in a will the second of two 
inconsistent provisions is to prevail, the 
legacy was one of £600, & not of £100. — Re 
Hammond, Hammond v. Trbharne, [1938] 3 
All E. R. 308 ; 54 T. L. R. 903 ; 82 Sol. Jo. 
523. 

4374. Add. Annotation : — Refd. Berry v. Geen, 
[1938] A. C. 575. 

4375a. Unoertain time of distribution.] — Testator 
by his will, devised his residuary real estate 
to his exors. upon trust to pay the income 
subject to a life interest in part for testator’s 
widow : 44 To such of my children from time 
to time as to my exors. shall appear to be 
most in need the payments to be at the 
absolute discretion of my exors. If at any 
time it appears to my trustees that none of 
my children are in need of assistance but 
are all unembarrassed financially then after 
the death of my wife my trustees may 
divide the estate among my children then 
living in such proportions as to them shall 
seem fit.” The wife & eleven children sur- 
vived testator, & the wife & four children 
died subsequently. One of the children 
applied to have various questions of con- 
struction arising under the will determined 
by the ct., & in particular the question 
whether the trustees were not bound to make 
an immediate division & distribution of the 
corpus of the estate : — Held : the trustees 
were at liberty to distribute the estate among 
the children living at the time of such dis- 
tribution, but only if & when it should appear 
to them that none of the children were in 
need of assistance, & all were unembarrassed 
financially ; until the time for such dis- 
tribution should have arrived the trustees 
should pay the income from the estate from 
time to time to such of the children of 
testator as to them appeared most in need. — 
Magee v. Magee, [1936] 3 All E. B. 15, P. C. 

4385a. No subject of disposition mentioned.] — 
By his will, which was on a printed form, a 
testator appointed E. A. 0. to be his exor. 
After providing for the payment of testator’s 
debts, funeral & testamentary expenses, the 


PART XVI. SECT. 10. SUB-SECT. 5. 

ap. When later words prevail .] — 
Application of rule that where a 
testamentary gift has been modified 
by a subsequent clause in a will or is 
in oonfliot therewith, the latter cause 
controls. — Dinsmore v. Dinbmoius 
(1936), 11 M. P. R. 196; 6 F. L. J. 
(Can.) 196.*— CAN. 


PART XVI. SECT. 10, SUB-SECT. 6. 

t I. Clerical error .] — In con- 

struing a will the ot. goes far to dis- 
cover the Intention of the testator, & 


If it can he discovered from the will 
Itself 8c the surrounding circum- 
stances a clerloal error will be treated 
as such 8c the apparent intention 

r ven effect to . — Re Zubowski, 11928] 
D. L. R. 357 : 22 Sask. L. R. 249 ; 
[19283 3 W.W.R. 745.— CAN. 

f ii. Omission of beneficiary .] — 

In the residuary clause of a will which 
bore every evidence of having been 
prepared with great care 8c professional 
skill testator expressed his Intention 
to dispose of all the residue of his 
estate by gifts which were expressed 
to be of * one-eighth M ; but the words 
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" one-eighth ” appeared only seven 
times : — Held : there was an intestacy 
as to the one -eighth share of the 
residue ; the omission of the name of 
the benefloiary of this share was clearly 
due to accident or mistake, 8c the ct. 
should not hazard a speculation as to 
the name . — Re MoKittrick Estate, 
[1933] 3W.W.K. 536 ; 41 Man. h. R. 
454 (1934) I D. L. R. 422.— CAN. 


PART XV L SECT. 12, SUB-SECT. 1. 

4885 xiii. .] — Re GmviN Estate 

(1988), 40 Man. L. R. 481.— GAN. 
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will proceeded : “ I give & bequeath 
to E. A. C.” : — Held : upon a consideration 
of testator’s intention expressed in the will, 
E. A. 0. was beneficially entitled to the whole 
of testator’s estate. — Re Messenger’s 

Estate, Chaplin v. Ruane, [1937] 1 All E. R. 
356 ; 81 Sol. Jo. 138. 

4392a. Gift to named person for distribution among 
political bodies to be selected. ] — Testator by 
his will bequeathed 4 per cent, of his residuary 
estate to H. S. “ to be by him distributed 
amongst such political federations or bodies 
in the United Kingdom having as their 
objects or one of their objects the promotion 
of Liberal principles in politics as he shall 
in his absolute discretion select & in such 
shares & proportions as he shall in the like 
discretion think fit.” H. S. stated that he 
was able to ascertain all the bodies in the 
United Kingdom that fell within the de- 
scription of the bequest : — Held : no ques- 
tion of a charitable bequest arose ; there was 
a class of beneficiaries capable of ascertain- 
ment in a specified area ; the bequest was 
not void for uncertainty ; there was no trust 
for the promotion of Liberal principles ; & 
the bequest was valid. — Re Ogden, Brydon 
v. Samuel, [1933] Ch. 678 ; 102 L. J. Ch. 
226 ; 149 L. T. 162 ; 49 T. L. R. 341 ; 77 
Sol. Jo. 216. 

Compare Charities, Vol. VIII., pp. 293, 294. 

4419. Add. Annotation : — Retd. Re Maynard, 
Pearce v . Pearce (1930), 69 L. Jo. 440. 

4432. Add. Annotation : — As to (3) Consd. Re 
Smalley, Smalley v . Scotton, [1929] 2 Oh. 112. 

4437. Add . Annotation : — Refd. Re Omse, Gass v . 
Ingham, [1930] W. N. 206. 

4443. Add. Annotation: — Refd. Re Gates, Gates 
v. Cabell, [1929] 2 Oh. 420. 

4535. Add. Annotation : — Consd. Re Smithers, 
Watts’?;. Smithers, [1939] 3 All E. R. 689. 

4564. Add. Annotations : — Refd. Smith v. Thomp- 
son (1931), 146 L. T. 14 ; In the Estate of 
Musgrave, Tidy v. Musgrave, [1934] Ch. 
402, n. ; Re Hawksley’s Settlement, Black v. 
Tidy (1934), 151 L. T. 299. 

4607. Add. Annotation : — Dlstd. Re Jackson, 
Beattie v . Murphy, [1933] Ch. 237. 

4619. Add. Annotation : — Refd. Shaw v. Public 
Trustee (1929), 141 L. T. 465. 


4653a. .] — Re Jackson, Beattie v. Murphy, 

No. 6708a, post. 

4684a. “War Loan,”] — Re Cruse, 

Gass v. Ingham, [1930] W. N. 206. 

4691. Add. Annotation: — As to (1) Refd. Re 
Gowenlock, Public Trustee v. Gowenlock 
(1934), 177 L. T. Jo. 95. 

4708. Add. Annotation: — Consd. Re Smalley, 
Smalley v. Scotton, [1929] 2 Ch. 112. 

4715a. .] — Re Gowenlock, Public Trustee 

v. Gowenlock (1934), 177 L. T. Jo. 95. 

4834a. .] — Re Gowenlock, Public 

Trustee v. Gowenlock (1934), 177 L. T. 
Jo. 95. 

4862. Add. Annotation : — Refd. British S.S. 
Owners’ Association v . Chapman (R.) & Sons 
(1933), 50 T. L. R. 159. 

4865. Add. Annotation : — Refd. Re Warren, 

Warren v. Warren, [1932] 1 Ch. 42. 

4887. Add. Annotation -Refd. Re MoEacham’s 
Settlement Trusts, Hobson v. McEacharn 
(1939), 161 1,. T. 263. 

4895. Add. Annotation: — As to (1) Refd. Re Car- 
rington, Ralphs v . Swithenbank, [1932] 1 
Oh. 1. 

4911. Add. Annotation: — Consd. Shaw v. Publio 
Trustee (1929), 141 L. T. 406. 

4921a. Money Invested in Swansea Harbour Trust 
— Statutory substitution of Great Western 
Railway Stock.] — The undertaking of the 
Swansea Harbour Trustees was vested in 
the Great Western Railway Co. by the Great 
Western Railway (Swansea Harbour Vesting) 
Act, 1923, which provided that stock of the 
Great Western Railway should be issued to 
holders of stock of the trustees in substitution 
therefor. Sect. 12 of the Act provides : 
“ Stock of the co. substituted by virtue of 
this Act for any stock of the Trustees . . . 
shall be held upon & subject to the same 
trusts liens charges powers & other legal or 
equitable rights privileges & restrictions as 
affected the stock ... for which by virtue 
of this Act the stock of the co. is substituted 
... & any reference in anv Act of Parlia- 
ment deed will codicil book document 
instrument or writing to any such stock 
. . . shall be deemed to be a reference to the 
stock of the co. . . . by virtue of this Act 


PART XVI. SECT. 14, SUB-SECT. 4. 

o I. .] — On determining 

whether the devises & bequests in the 
will in question herein were to be paid 
free of probate & succession duties : — 
Held: the evidence of two legatees 
of their opinion of testatrix’ intention 
was inadmissible, since it did not fall 
within the “ equivocation rule.” — Re 
Dixon Estate, [19361 3 W. W. R. 118 ; 
on appeal . [19361 1 W. W. R. 383 ; 1 
D. L. R. 593 ; 50 B. O. R. 286.— CAN. 

4534 i. Words used in peculiar 

sense — Evidence of customary usage by 
testator.] — Where the words of a devise 
or bequest in their primary sense, 
when applied to the olreumstanoes of 
the family Sc the property, make the 
devise or bequest insensible, collateral 
facts may be resorted to in order to 
show that in some secondary sepse of 
the words Sc one in which testator 
meant to use them, the devise or 
bequest may have a full effect. — Re 
cKamkb Estate, [1932] 3 W, W. R. 
621.— CAN. 

4587 L To translate words of 


will .] — In determining the meaning of 
expressions in a will written in a 
language other than English, pre- 
ponderating weight should be given to 
the evidence of persons who are not 
merely skilled in the use of that lan- 
guage, but have presumably a sounder 
judgment of the verbal nuances of 
that tongue under the conditions of 
life of the testator, with which they 
are familiar, than can be imputed to 
conclusions from the study of 
dictionaries. 

“ Arriere neveux as used in the 
will In question herein, held to mean 
both grand-nephews Sc grand-nieces. 
Sc not posterity or descendants gene- 
rally.— Re BHULE, [1928] 1 W. W. R. 
308.— CAN. 

4637 ii. Incorrect transla- 

tion filed.] — Where a will is in a foreign 
lang uage the probate copy of which 
Is an incorrect translation, the Ct. of 
Equity will not look at the correct 
translation In order to construe the 
will, the proper course being to apply 
to the Probate Ct. to have the trans- 
lation corrected. — Re Kleinsang 
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(1028). 28 8. R. N. 8. W. 455 
N. S. W. W. N. 123.-AUS. 
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PART XVI. SECT. 14. SUB-SECT. 8.— 
C. (a) 1. 

4029 Iv. .1 — Testator, who was 

ninety -one years of age & seriously ill, 
made his last will, & thereby made 
certain bequests to the children of his 
late sister Sarah Ann Baker. Testator 
had a sister Sarah Baker Sc a niece 
Sarah Ann Bacon (nee Baker). In 
order to clear up the difficulty caused 
by the misdescription it was proposed 
to tender evidence of testators verba] 
instructions for bis will & of the corre- 
spondence between testator & his 
niece & her children, & of a former will 
in which he had given a legacy “ to 
the children of my late niece Sarah Ann 
Bacon (daughter of my ” sister Sarah 
Baker) ” : — Held : the evidenoe was 
admissible, & that the children of 
Sarah Ann Bacon were entitled to the 
share given under the will to the 
children of Sarah Ann Baker. — Re 
Taylor, Tatlob v. Baker, [19313 
N. Z. L. R. 362.— HJK. 
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substituted therefor ” : — Held : the latter 
art of the sect, was not restricted in meaning 
y regard to the first part, & it applied to any 
reference to stock of the trustees in any 
“ document instrument or writing ” in 
existence when the Act of 1928 came into 
force, even though the “ document instru- 
ment or writing ” was not then effective to 
create trusts liens charges powers or other 
legal or equitable rights privileges or restric- 
tions. 

By his will made in 1913 testator be- 
queathed “ the sums of £3,500 & all other 
moneys that I may at my death possess 
invested in the Swansea Harbour Trust ” 
upon certain trusts. In 1923 testator re- 
ceived, pursuant to the Act of 1923, £2,800 
6 per cent, consolidated preference stock of 
the Great Western Railway Company in sub- 
stitution for his holding of £3,600 4 per cent. 
Swansea Harbour Stock, <te continued to hold 
the Great Western Railway stock till his 
death : — Held : the reference in the will to 
the property bequeathed was a reference to 
stock of the Swansea Harbour trustees 
* within the meaning of the Act ; by virtue 
of the latter part of sect. 12 of the Act the 
bequest operated to pass the substituted 
Great Western Railway stock. — Re Jenkins, 
Jenkins v . Davies, [1981] 2 Ch. 218 ; 100 
L. J. Ch. 265 ; 145 L. T. 184 ; 47 T. L. R. 
379, 0. A. 

4944. Add. Annotation : — Retd. Re Union of 
London & Smith’s Bank, Ltd. Conveyance, 
Miles v. Easter, [1933] Ch. 611. 

5194. Add. Annotation : — Refd. English, Scottish 
& Australian Bank, Ltd. v. I. R. Comrs. 
(1931), 48 T. L. R. 170. 


5198. Add. Annotation : — As to (1) Dlstd. Joseph v . 
Phillips, [1934] A. C. 348. 

5227. Add. Annotation : — Generally , Refd. Shaw 
v. Public Trustee (1929), 141 L. T. 465. 

5289a. Occupation prevented by insanity.] — 

Testator bequeathed to his wife any house of 
which he might at the time of his death be 
the owner & occupier. At the date of his 
death his wife was in occupation of a house 
which he had bought & in which his furniture 
had been placed, but in which he had never 
resided, as, shortly after the purchase of the 
house, he became of unsound mind & was 
removed to a mental home : — Held : testator 
was the occupier of the house at the time 
of his death & his widow was entitled to the 
proceeds of sale of the house. — Re Garland, 
Eve v . Garland, [1934] Ch. 620 ; 103 L. J. 
Ch. 287 ; 151 L. T. 326 ; 78 Sol. Jo. 519. 

5286. Add. Annotation : — Consd. Re Jenkins, 
Jenkins v. Davies (1931), 100 L. J. Ch. 265. 

5286a. Securities “ or Investments representing 
the same ” at date of testator.}— Testator 
appointed pltf. liis sole executrix & trustee. 
He bequeathed certain securities “ (or the 
investments representing the same at my 
death if they shall have been converted into 
other holdings) ” to pltf. upon trust for the 
benefit of a cousin for life. One of the named 
securities was redeemed during testator’s 
lifetime, & he placed the sum so received 
together with other money on deposit account 
with his bank & with the A. & N. Stores, 
Ltd. : — Held : on the true construction of 
the clause, there had been no ademption of 
the bequest. Money on deposit may be an 
investment . — Re Lewis’s Will Trusts, 
O’Sullivan v. Robbins, [1937] Ch. 118 ; 


PART XVI. SECT. 15, SUB-SECT. 3.— 
A. <f). 

sir. All my worldly goods — Passes 
ready.] — Testatrix by her will gave 
unto her husband u all her worldly 

ods for life under these conditions he 

not to sell * Southoote ’ or any of 
my household furniture that goes to 
my nephew D. for his life afterwards to 
his sons in perpetuity my husband has 
only a life Interest in it after hla death 
my nephew D. Is to Inherit * South- 
oote.* My husband can sell any 8c 
all my Northern Territory possessions 
at hla will & live at * Southoote * or 
let It as he chooses. ..." The hus- 
band survived testatrix & was living ; 
the nephew died before testatrix, 
leaving three sons, all of whom wore 
bom before the date of the will 8c were 
living : — Held : the words “ all my 
worldly goods *’ included realty . — He 
Lay, 119341 S. A. S. R. 196.— AUS. 

PART XVI. SECT. 15. SUB-SECT. 4.— 
A. (b). 

5068 lx. .1— Subject to 

his wife’s right to carry on his farming 
business & take the net profits thereof, 
testator gave, devised, & bequeathed 
his residuary estate to trustees to sell 
8c convert the same & stand possessed 
of the prooeeds, to pay the Income 
thereof to his wife during her life & 
after her death to pay such inoome 
equally “ between such of my children 
as shall survive me 8c be alive at the 
death of my said wife ” : — Held : the 
gift after the widow’s death to the 
children being of the income of the 
residuary estate without limit as to 
time, & there being no other disposi- 
tion of oapit&l, it amounted to a gift 
of the capital. — Lyndon v. Lyndon, 
11980] N. Z. L. R. 76.— N.Z. 


6066 x. Re Macdonald, 

[1931J 4 D. L. R. 920 ; O. R. 659.— 

CAN. 

PART XVI. SECT. 15, SUB-SECT. 6. 

sg. Own occupation — Imperfect de- 
scription.] — A devise of “ all my real 
estate consisting of the farm on which 
I now reside ” was held to include a 
wood lot situated about fifty miles 
from the farm, the words “ consisting 
of the farm on which I now reside " 
being an Imperfect enumeration of the 
property included in the general gift. — 
Lewis & Sons, Ltd. v. Dawson, 
[1934] 2 D. L. R. 396 ; 7 M. P. R. 255; 
affd ., [1934] S. C. R. 676 ; 4 D. L. R. 
753.— CAN. 

PART XVI. SECT. 15, SUB-SECT. 9. 

8A. Dominion War Bonds — Inscribed 
stock svbsrrruenUy acquired.] — Testatrix 
by her will gave “ all Dominion war 
bonds which may form “ part of my 
estate (other than a sum of £400 avail- 
able for payment of death duties) ” to a 
certain church. At the date of the will, 
apart from the sum of £400 which was 
held in New Zealand inscribed stock, 
she had £700 in war bonds issued under 
the War Purposes Loan Aot, 1917, & 
£900 in New Zealand Government 
** Victory ” war bonds issued under the 
Finance Aot, 1918. Subsequent to the 
date of the will she invested in inscribed 
stock the sum of £1,500, received from 
discharged mtges. : — Held : the ex- 
pression “ Dominion war bonds ** must 
be taken as meaning New Zealand 
Government war bonds ; &, having 
regard to the will itself & the sur- 
rounding circumstances, testatrix had 
not beyond all (or beyond reasonable) 
doubt exoluded the ordinary 8c well- 
known meaning of “ war bonds,” which 
did not include the inscribed stock 
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subsequently purchased. — He Banks, 
Loughnan v. Hamilton ; Hamilton 
v. Loughnan [1931] N. Z. L. R. 798. — 

N.Z. 

sd. Misdescription of company.] — A 
testator bequeathed to his brother 
87 shares or common stock “ of the 
British Columbia Telephone Co., Ltd.” 
There was no co. so named. A pro- 
vincial eo. had been incorporated in 
1 891 which changed its name to British 
Columbia Telephone Co., Ltd. & which 
in 1922 was amalgamated with a 
Dominion co., the name of the resulting 
co. being changed to British Columbia 
Telephone Co. All the shares in the 
provincial co. were surrendered for 
shares in the amalgamated co. 8c for 
all practical purposes the provincial 
oo. ceased to exist & since then there 
had not existed anywhere any co. of 
the name of the British Columbia 
Telephone Co., Ltd., although that 
name was often applied by the publio 
to the British Columbia Telephone 
Co. All but 15 shares of the existing 
co. were hold by another telephone co. 
8c the shares so held were not for sale. 
Neither at the date of his death nor at 
that of his will or codicil did deceased 
own any common shares in the British 
Columbia Telephone Co. or in the pro- 
vincial co. but some years prior to 
any of said dates he had owned a 
greater number of common shares in 
the British Columbia Telephone Co. 
than 87 shares 8c at the time of the date 
of his dearth he owned, 8c for some years 
prior thereto had owned preference 
shares In the British Columbia Tele- 
phone Co. : — Held : the legatee was 
entitled under said bequest to 87 shares 
of common stock of the British 
Columbia Telephone Oo . — Re Barnard 
Estate, [1937 J 1 W. W. R. 340; 51 
B. C. R. 230.— CAN. 
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[1937] 1 All E. R. 227 ; 106 L. J. Ch. 90 ; 
166 L. T. 236 ; 63 T. L. R. 132 ; 80 Sol. Jo. 
1036. 

5380. Add . Annotation : — As to (2) Consd. Re 
Tomline’s Will Trusts, Pretyman v. Prety- 
man, [1931] 1 Ch. 621. 

5331. Add. Annotation : — Consd. Re Tomline’s 
Will Trusts, Pretyman v. Pretyman, [1931] 

1 Oh. 621. 

5332. Add. Annotation : — Consd. Re Tomline’s 
Will Trusts, Pretyman v. Pretyman, [1931] 

1 Ch. 621. 

After this case add : — 

See t al8o t Nos. 6900, 6901, post. 

5332a. Manuscript letters.] — (1) Testator by his 
will made a settlement of his two mansion 
houses Sc then bequeathed “ all the pictures 
prints statues sculptures articles of vertu 
books furniture Sc plate in my mansion 
houses . . . unto my trustees upon trust 
to allow the same, hereinafter called ‘ the 
said heirlooms,’ to be used Sc enjoyed ” as 
in the will mentioned. Included in testator’s 
estate were 166 original manuscripts of the 
series of letters & papers known as the Paston 
letters. All the originals of the series had 
belonged to Sir John Fenn, who, towards 
the end of the eighteenth century, had had 
these 165 letters inlaid into Bheets of paper, 
which he had then had bound in three 
volumes. Testator had acquired them so 
bound, & they were still so bound at the date 
of his death. On a summons on behalf of 
the tenant for life under the settlement 
asking whether the 165 letters were included 
in the chattels settled by the will to devolve 
as heirlooms or formed part of testator’s 
residuary estate, &, if the answer to the first 
part of the question was in the affirmative, 
that the tenant for life might be authorised 
to sell them : — Held : the three volumes 
containing the MSS. of the Paston letters 
passed under the will as heirlooms under the 
word “ books.” 

(2) There must be many objects of 
antiquity or curiosity which are not, 
ordinarily speaking, articles of vertu. I 
have suggested two, a prehistoric axe-head 
Sc an Egyptian mummy. I do not think 
that anybody in ordinary parlance would 
describe either of those things as an article 
of vertu. For my part I think that an 
article of vertu must be in some sense a 
product of the fine arts ; & the phrase 

connotes, if not artistic merit, a certain 
effort on the part of the person who originally 
produced it, in the direction of what he 
conceived to be the fine arts (Maugham, J.). 
— Re Tomline’s Will Trusts, Pretyman 
v. Pretyman, [1931] 1 Ch. 521, 526 ; 100 
L. J. Ch. 166 ; 144 L. T. 692 ; 47 T. L. R. 274. 

6335. Add. Annotation : — Consd. Re Rhagg, Fasten 
v . Boyd, [1938] 3 All E. R. 314. 


6337. Add. Annotation : — Consd. Re Rhagg, Easten 
v. Boyd, [1938] 3 All E. R. 314. 

5338. Add. Annotation : — Consd. Re Rhagg, Easten 
v. Boyd, [1938] 3 All E. R. 314. 

5339. Add. Annotation .-—Consd. Re Rhagg, Easten 
v. Boyd, [1938] 3 All E. R. 314. 

5341. Add. Annotation : — Consd. Re Rhagg, Easten 
t>. Boyd, [1938] 3 All E. R. 314. 

5346. Add. Annotation : — Consd. Re Rhagg, Easten 
v. Boyd, [1938] 3 All E. R. 314. 

5350a. Bequest of practice — All assets inoluded.] — 
A testator by his will bequeathed his business 
of a solr. & the office furniture, law books, 
Sc other articles in the office to his managing 
clerk, Sc bequeathed the residue of his estate 
to charities. Some time after the date of 
the will the testator ynade the legatee his 
partner, giving him ojio-half of the profits. 
On a summons take# out to determine the 
question what passed under the bequest : — 
Held: (1) the bequest was not adeemed by 
the partnership agreement ; (2) all the assets 
Sc moneys employed in the business, including 
the office premises, undrawn profits, the 
testator’s capital therein, Sc loans made to 
clients or prospective clients, Sc not merely 
the goodwill of the business, passed to the 
legatee. — Re Rhagg, Easton v. Boyd, 
[1938] Ch. 828 ; 1 1938] 3 All E. R. 3H ; 107 
L. J. Oh. 43(5 ; 159 1/. T. 434 ; 54 T. Ju* R. 
990 ; 82 Sol. Jo. 610. 


5356a. .] — Re Fitzpatrick, Deane 

v. De Valera (1934), 78 Sol. Jo. 735. 

5362a. Desk & contents -Pass-book & pro- 

missory notes In drawer.] — Testator be- 
queathed to his niece lt my personal effects in 
my room, including pictures roll-top desk 
Sc chiffonier complete with their contents.” 
The desk had a drawer m which were throe 
pass-books referring to deposit accounts for 
a total sum of over $30,500, Sc nine promissory 
notes payable to testator’s order Sc not 
endorsed. Another part of the will provided 
for pecuniary legacies, including one to 
testator’s niece : — Held : the bequest was 
only of such things as could properly be 
treated as personal effects, Sc did not extend 
to the choses in action represented by the 

pass-books & promissory notes. 

These gifts depend for their validity on the 
physical delivery to the donee of something, 
the possession of which may confer a title 
to claim the real subject of the gift (.Lord 
Warrington).— Joseph v. Phillips, [1934] 
A. 0.348; 103 L. J. P. 0. 79 ; 151 IL. T. 51 ; 

rn T r» OQn n T ‘* ln r * ‘ 


5450. Add. Annotation Refd. Shaw v. Public 
Trustee (1929), 141 L. T. 465. 

6453. Add. Annotation Consd. Re Warren, 
Warren v. Warren, [1932] 1 Ch. 42. 


6458. Add. Annotation Refd. Re Cruse, Gass v. 
Ingham, [1930] W. N. 206. 


PART XVI. SECT. 15, SUB-SECT. 14. 

— D. 

6336 ill. .] — Testatrix by 

her will gave all her property to her 
trustees & after making certain 
bequests continued with the words 
“ my trustees to permit my brother C. 
to have the entire income & benefit 
from any business carried on at 9 Mabel 
Street, Belfast, & I give my trustees 
full power & authority to carry on the 
said business during the lifetime of my 


id brother & on the decease of my 
id brother iny entire interest in the 
cruises 9 Mabel Street, it also in the 
id business carried on In the foundry 
vest in my nephew A. absolutely, 
tie business was carried on by the 
ustees during C/s life. On the death 
C. : — Held : the terms of the will 
lowed that the gift to C. carried the 
>ok debts & stock -in -trade in addition 
* the goodwill, of testatrix’s business & 
inseanentlv that the stock-in-trade 8C 
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book debts due at the death of C. passed 
to A. subject to such obligations as had 
berm incurred in the management of the 
business during C/s lifetime .— -lie 
Hpenck, Wilkinson v. Aiilow, 119.19] 
N. I H3.--IR. 

PART XVI. SECT. 15, SUB-SECT. 14.— 

G. (b.) 

ba. “ Shares ” — Investment certifi- 
cates .] — One of the bequests was of 
** Aj] my shares in the British Mtgo. 
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5465. Add . Annotation: — Held. Re McEachara’s 
Settlement Trusts, Hobson v. McEacbam 
(1939), 161 L. T. 263. 

5466a. ** Bristol Oas Company shares ** — Stock 
passes.] — Be Cruse, Gass v. Ingham, [1930] 
W. N. 206. 

5470. Add. Annotation : — Held. Re Recknell, 
White v. Carter, [1986] 2 All E. R. 
36. 

5484. Add. Annotation: — Consd. Re Smithers, 
Watts v. Smithers, [1939] 3 All E. R. 689. 

5486. Add. Annotation : — Consd. Re Smithers } 
Watts v. Smithers, [1939] 3 All E. R. 689. 

5490a. Stock & shares.} — By a home made will a 
testatrix, after directing payment of her 
debts, etc., made the following bequests .* 
“ To my son B. 8. when my securities have 
been converted into cash two-thirds of the 
proceeds. To my son H. O. 8. £500. To my 
son L. S. the remainder of the money.” 
Part of the estate left by the testatrix at her 
death consisted of Govt, bonds & stock, & 
also of certain stock A shares in two cos. : — 
Held : (1) there was not sufficient context in 
x the will to justify construing “ my securities ” 
as anything other than securities in jbhe 
strict sense of the term, & the stock & shares 
in the cos., did not pass under the gift of 
“ my securities,” but the Govt, bonds & 
stock, being secured on the revenues of the 
Govts, concerned, did pass ; (2) having 

regard to the fact tliat -.die testatrix had made 
a gift of “ the remainder of the money ” 
following upon a direction to pay debts, etc., 
the word “ money ” must be construed to 
mean her residuary personal estate. — Re 
Smithers, Watts v. Smithers, [1939J Oh. 
1015 ; [1939] 3 All E. R. 689 ; 161 L. T. 193 ; 
83 Sol. Jo. 689. 

5490b. Government bonds & stock. — Re Smithers, 
Watts v. Smithers, No. 5490a, ante. 

5509. Add. Annotation:— Consd. Re Smithers, 
Watts v. Smithers, [1939] 3 All E. R. 689. 

5580. Add. Citation: — affd. sub nom. Shaw v . 
Public Trustee (1929), 141 L. T. 465, H. L. 

5582a. War Loan ” — Conversion Stoek & 

Treasury Bonds.] — Testatrix by her will gave 


a legacy of “ my £400 5 per cent. War Loan, 
1929/1947.” She had never had any War 
Loan, but some time before the date of her 
will acquired £400 National War Bonds* 
These were converted by her, £200 into 
£284 3$ per cent. Conversion Stock, & £200 
into 5 per cent. Treasury Bonds, in each case 
before the date of the will. Testatrix 
possessed no other investments at the date 
of her death : — Held : the converted stocks 
passed under the description of “ War 
Loan.” — Re Price, Trumper v. Price, 
[1932] 2 Oh. 54 ; 101 L. J. Oh. 278 ; 147 
L. T. 351 ; 48 T. L. R. 318 ; 76 Sol. Jo. 217. 

5582b. “ War Saving Certificates ” — National Sav- 
ings Certificates.] — Re Lamb, Marston v. 
Ohauvet (1933), 49 T. L. R. 641 ; 77 Sol. 
Jo. 503. 

5560. Add. Annotation : — As to { 1) Folld. Re Col- 
lings, Jones v. Collings, [1933] Ch. 920. 

5568. Add. Annotation : — Consd. Re Tomline's 
Will Trusts, Pretyman v. Pretyman, [1931] 
1 Ch. 621. 

5598a. Garden Implements & tools .] — Re Waver- 
tree of Delamere (Baron), Rutherford 
v. Hall-Walker, No. 412a, ante. 

5598b. Movable plants .] — Re Wavertree of De- 
lamere (Baron), Rutherford v. Hall- 
Walker, No. 412a, ante. 

5601a. .] — Re Wavertree of Delamere 

(Baron), Rutherford v. Hall-Walker, 
No. 412a, ante. 

5602. Add. Annotation : — As to (2) Consd. Re 
Tomline’s Will Trusts, Pretyman v. Prety- 
man, [1931] 1 Ch. 521. 

5602a. Consumable stores.] — Re Wavertree of 
Delamere (Baron), Rutherford v. Hall- 
Walker, No. 412a, ante. 

5625a. *' Furniture " — Wireless cabinet.] — The 
ct. held that a wireless set contained in an 
oak cabinet would pass under a bequest of 
14 furniture.” — Re Willey, Goulding v. 
Shirtcliffe (1929), 46 T. L. R. 327. 

5696, Add. Annotations : — Expld. Re Gates, Gates 
v. Cabell, [1929] 2 Ch. 429. Refd. Re 
Smithers, Watts v. Smithers, [1939] 3 All 
E. R. 689. 


Trust Oorpn. of Ontario.*’ Testatrix 
owned shares in said co. & also 
guaranteed investment certificates is- 
sued by the same oo., & acquired after 
the making of the will - Held : the 
bequest did not include the investment 
certificates , — Re Kennedy Estate, 
Kennedy Estate Exoks. v. Jickunq, 
[1936] 1 W, W. R. 204.— CAN. 

PART XVI, SECT. 15, SUB-SECT. 14.— 

G. (g). 

•d. “ Promissory notes ’* — Debenture 
bonds.] — By a codicil to his will 
testator gave to his four daughters & 
his son, in equal shares, " ail mtges., 
promissory notes, money in bank . . . 
& cash in hand.” The will contained 
a residuary gift to the son. At the 
time of his death testator had two 
" debenture bonds ** of a loan oo. 
made payable to him " his exore., 
administrators or registered assigns ** : 
— Held : these bonds did not pass by 
the codicil as “ promissory notes,** they 
did not come within the strict k 
primary meaning of those words, Sc 
there was nothing Id the will or the 
circumstances to Indicate that a 
secondary meaning should be given 
to them . — Re Gee. [1928] 3D.L.E. 
54 ; 62 O. L. R. 184. — CAN. 


si. One-half of mining share dfr all 
annuities.] — A bequest of one-half of all 
testator’s mining shares & all annuities, 
held to be a bequest of all annuities. — 
Re Maynard, [1938] 2 D. L. R. 767. — 
CAN. 

PART XVL SECT. 15, SUB-SECT. 14.— 

J. (•). 

is. “ Household (foods dt effects ” — 
Motor car.} — Re Johnson, [19311 2 
D. L. R. 987.— CAN. 

sf. “ Home ’*.] — Testator, R., by his 
will directed payment of his debts, Sc 
proceeded to dispose of his estate as 
follows : “ I give devise & bequeath 
£100 to my brother A., £100 to my 
daughter M., the remainder of my 
money to my adopted J. : she oan 
keep the home or sell it as she thinks 
best after paying ail expenses.** 
Testator's estate consisted of 5} acres 
of orchard land, on whioh was erected 
a cottage, wherein he & his adopted 
daughter, J., dwelt at the date of his 
death. He owned, besides some house' 
hold furniture, a small museum, a 
certain amount of money invested on 
mtge., & other small personal belong- 
ings : — Held : the expression “ the 
home ** meant the house of testator, 
4c the whole of the 54 acres of orchard 
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land occupied therewith, together with 
the furniture, household goods, imple- 
ments, & curios, as the same were 
enjoyed In the home of testator; Sc 
J. took an estate in fee simple in the 
said orchard. — In the Will of Rayner 
( 1929), 23 Tas. L. R. 41.— AUS. 

ek. Furniture & effects in house in 
which I now reside — Motor car.]- — A 
testator bequeathed to his wife “the 
whole of the furniture & effects in the 
house at O. in whioh I now reside ” : — 
Held: the bequest did not include a 
motor car used by testator Sc his wife 
Sc kept In a garage built in the yard of 
the house but separated from it by a 
distance of about thirty yards. — Re 
Tormky, Tormey v. Tormhy, fi9r ■ 
V.h. R. 300 ; 41 Argus L. R. 420 
AUS. 


PART XVI. SECT. 15, SUB-SECT. 14.— 
L. (a). 

5693 4L .] — “ Money " 

must be construed strictly when then 
are several terms of d€#@dption show- 
ing It waa not alone meant to pees the 
personal estate 8c also If there Is an 
express gift of the residue. — Re Saint- 
hell, [1933] 3 3>. I*. R. 231; 7 

M. P. R. 49.— CAN. 
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5690a* ■■ — — — •] — In a will the word “ money ” 

has its strict legal meaning of cash, unless 
there is some context to enlarge the meaning 
so as to include things such as investments 
or other personal estate. — Re Putner, 
Putner v. Brooke (1929), 46 T. L. R. 326. 

5699* Add. Annotation ; — Apld. Re Putner, Putner 
v , Brooke (1929), 46 T. L. R. 326. 

5708a. Direction to pay debts.]— By a home- 

made will of 1928 testator, after expressly 
directing payment of his debts Sc giving (inter 
alia) a limited interest in his (freehold) 
residence to his housekeeper, gave “ the 
remainder of any monies ” to nine legatees 
including the housekeeper. There was no 
other residuary gift : — Held : having regard 
to the express direction to pay debts the gift 
of 44 the remainder of any monies ” could 
not be construed in the strict sense of the 
word “ monies,' * but must include all property 
liable to the payment of debtB. Therefore, 
%he residuary property both real & personal 
passed by the gift either (a) on the ground 
that under Administration of Estates Act, 
1926 (c. 23), real Sc personal estate were now 
pari passu liable to the payment of debts, or 
(6) because when once it was clear that the 
word 44 monies,” was not used in its strict 
sense the ct. could give effect to testator’s 
manifest intention to include the whole of 
his property in the gift. — Re Mellor, Porter 
v. Hindsley, [1929] 1 Oh. 440 ; 98 L. J. Oh. 
209 ; 140 L. T. 409. 

Annotations : — Consd. Re Shaw, Mountain v. Mountain 
(1929), 108 L. T. Jo. 371 ; Jones v. Treasury Solicitor 
(1932), 48 T. L. R. 015. Reid. Re Watts v. 

Smitkers, T1939J 3 All E. R. 089. 

5714. Add, Annotations : — Consd. Jones v. Treasury 
Solicitor (1932), 48 T. L. R. 616. Refd. Re 
Oates, Gates v. Cabell, [1929] 2 Ch. 420. 

5720a. .] — Testator made his will in the 

following terms : 44 I leave all my money to 
A. B.” His estate included cash in the 
house, in his solrs.’ hands Sc on current 
account at his bankers, furniture, stocks Sc 
shares, Sc an equity of redemption in freehold 
property : — Held : In the absence of any 
context the word 44 money ” must be con- 
strued in its strict sense, Sc that the will 
therefore only passed the cash in the house, 
in his solrs. 1 * hands Sc on current account 
at his bank. — Re Gates, Gates t. Cabell, 
[1929] 2 Oh. 420; 98 L. J. Oh. 300 ; 141 
L. T. 392 ; 46 T. L. R. 522 ; 73 Sol. Jo. 429, 
0. A. 

Annotation ; — Consd. Jones v. Treasury Solicitor (1932), 
48 T. L. R. 615. 

5724a. Rea] estate — Bequest of “ balance of 
money.”] — Re Shaw, Mountain v . Moun- 


tain (1929), 108 L. T. Jo. 371 ; 68 L. Jo. 
334 ; [1929] W. N. 240. 

Annotation : — Refd. Re. Smitkers, Watts v. Smitkers, [19391 
3 All E. R. 089. 

5731. Add. Annotation : — Consd. Re Codings, Jones 
r. Codings, [1933] Ch. 920. 

5731a. .] — A will contained the pro- 

vision 44 Ad my money left to brother Sc 
sisters unused at their death is to go to a 
good lifeboat society,** Sc the brother pre- 
deceased the testatrix : — Held : the word 
44 money ” meant money in the strict legal 
sense, but fodowing Manning v. Purcell , the 
term included money on deposit account 
with the bank. — Re Colltngs, Jones v. Col- 
lings, [1933] Oh. 920 ; 102 L. J. Oh. 337 ; 
160 L. T. 19. 

5734a. .] — Re Gates, Gates v, Cabell* 

No. 5720a, ante, 

6734b. Money not In testator’s bank.] — A 

testator, who died on Mar. 19, 1925, gave “ all 
money in the bank, War stock, club money 
along with any money in hand ” equally 
between pltf., who was his exor., Sc the first 
deft. At the date of his death, the only 
estate known to the exor. was valued at 
£40 9s. Some years lator pltf. was informed 
by the solr. acting for the trustees of the 
testator’s wife, who died on June 6, 1918, 
& in whose residuary estate the testator had a 
life interest, that they bad been advised that 
in 1917 she had deposited in the West- 
minster Bank the sum of £4,496 2 8. 2d, The 
interest on this sum from June 0, 1918, to 
Mar. 19, 1925, amounted to £791 18«. 3d., 
which represented the income accrued due 
during the life of the testator, & was part of 
his estate. The trustees were prepared to 
pay this sum to pltf. as exor. of the testator, 
& the question arose as to whether this sum 
should be divided between pltf. & the first 
deft, under the terms of the testator’s will : — 
Held : this sum, as it was not covered by any 
descriptive words in the testator’s will, Sc 
as it was agreed that there was no residuary 
gift, was undisposed of by his will, Sc passed 
as on his intestacy . — Re Lowe’s Estate, 
Swann v. Rockley, [1938] 2 All E. R. 774 ; 
82 Sol. Jo. 454. 

6737. Add. Annotations : — Consd. Re Emerson, 
Morrill t>. Nutty, [1929] 1 Cb. 128. Apld. Re 
Gates, Gates v. Cabell, [1929] 2 Ch. 420; 
Re Mellor, Porter v. Hindsley. [1929] 1 Ch. 
446. Consd. Jones v . Treasury Solicitor 
(1932), 48 T. L. R. 616 ; Re Golfings, Jones 
v . Collin gs, [1933] Ch. 920. 

5764a. National Savings Certificates.] — A 

testatrix, by her will, bequeathed “ my 
money ” to two named persons “ equally 


5697 tv. .] — Testatrix 

made the following will : “ This being 
my last will & testament, I bequeath 
the interest of all my money on trust 
to my second husband G. until my 
child becomes twenty-one years of 
age. When the child reaches the age 
of twenty -one the whole of my money 
la to be his. If G. dies before the child 
Is twenty -one years old G.*s children 
are to have ten pounds each out of the 
estate 8c also au his funeral expenses 
are to be paid out of the estate ** : — 
Reid : the word “ money " as used In 
the will comprised “ the whole of the 
assets In the estate of testatrix, both 
real & personal.” — Public Trustee v. 
HortoN, fl92»l N. Z. L. R. 83. — NJE. 


5097 v. .1— Testatrix made 

her will as follows : “ I wish my grand- 
daughter, B., to have the use of all my 
money for her lifetime. I now revoke 
all former wills.” At the date of her 
death testatrix was possessed of cash 
on current account in her bank 8c cash 
on deposit account, money due to her 
for pension as the widow of an army 
officer, a sum of India 54 per cent. 
Stock, with dividends accrued thereon, 
a anrp of War Stock, with dividends 
accrued thereon, an undivided Interest 
in leasehold property, an apportioned 
part of rente of leasehold property In 
which she had a life interest, an appor- 
tioned part of dividends on stocks in 
which she also had a life Interest, 8c 
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an undivided interest in freehold 
property : — Held : the word " all ” 
was Introduced into the will to insure 
a wide interpretation being given to 
the expression “ my money,” &, 
accordingly, B. was entitled to a life 
interest m all the said property except 
the Interest. In the freehold. — Re 
Jennings, Caldbeck v . Stafford & 
Lindewkrk, [19301 I. R. 196. — IR. 

PART XVI. SECT. 15, SUB-SECT. 14.— 
L. (b) 11. 

5728 v. .1 — Public Trustee 

v. Leitch (1928), 28 S. R. N. S. W. 
313 ; 45 N. S. W. W. N. 85.— AUS. 
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divided.” At the date of her will & at the 
date of her death her estate amounted to 
about £1,438 3a. lid., & included National 
Savings Certificates of the value of 
£621 13a. Id. & £31 11a. 6d. 3$ per cent. 
War Stock. The remainder of her estate 
consisted of cash : — Held : in the absence 
of any context to the contrary in the will the 
word “ money ” must be given its primary 
meaning, & it aid not carry the National Savings 
Certificates or the War Stock. — Re Hodgson, 
Nowell v. Flannery, [1936] Ch. 203 ; 106 
L. J. Ch. 61 ; 164 L. T. 338 ; 62 T. L, R. 
88 ; 79 Sol. Jo. 880. 

5778. Add . AnnotcUions : — Consd. Re Mellor, Porter 

v. Hindsley, [1929] 1 Ch. £40 ; Re Smithers, 
Watts v. Smithers, [1939] 3 All E. R. 689. 

5779a. Gift of “ remainder of the money.”] — 

Re Smithers, Watts v. Smithers, No. 5490a, 
ante . 

5783. Add. Annotation : — Dlstd. Re Gates, Gates 
v. Cabell, [1929] 2 Ch. 420. 

5793. Add. Annotation : — Consd. Re Gates, Gates 
t>. Cabell, [1929] 2 Oh. 420. 

5778. Add . Annotation: — Consd. Jones v. Treasury 
Solicitor (1932), 48 T. L. R. 616. 

■ 5806. Add. Annotation : — Consd. Jones v. Treasury 
Solicitor (1932), 48 T. L. R. 615. 

. 5808. Add. Annotation : — Consd. Re Gates, Gates 
v. Cabell, [1929] 2 Ch. 420. 

5811a. .] — Re Mellor, Porter v. Hindsley* 

No. 6708a, ante. 

5811b. .] — Re Allan, Roberts v. Robinson 

(1933), 77 Sol. Jo. 448. 

5831. Add. Annotations: — Consd. Re Collings, Jones 
v. Collings, [1933] Ch. 920. Dlstd. Re 
Lewis’s Will Trusts, O’Sullivan v. Robbins, 
[1937] Ch. 118. 

5881a. “ Property (not personal) ” — Personal 
estate except personal belongings — Will made 
• without legal advice.] — Re Banham, West- 
minster Bank, Ltd. v. A.-G. (1931), 47 
T. L. R. 376 ; 76 Sol. Jo. 311. 


5897a. Articles of vertu — Rare hooks & manu- 
scripts.] — Re Zouche (Baroness), Dugdale 
v . Zouche (Baroness), No. 6568, ante . 

5897b. .] — Re Tomline’s Will Trusts, 

Prstyman v. Pretyman, No. 5382a, ante . 

5899. Add. Annotation: — Consd. Re Mills’ Will 
Trusts, Marriott v. Mills, [1937] 1 All E. R. 
142. 

5899a. .] — The will of a testatrix con- 
tained the following clause : “ I give & 

bequeath unto my daughter ... ail my 
home & personal belongings except the piano 
... & all insurance to go to my daughter. 
. . .” ; — Held : as the word “ belongings ” 
meant “ property,” the residuary estate, 
which included cash in the house & money 
at the bank, passed to the daughter under the 
bequest as well as the personal chattels & 
the benefit of the insurance policies. — Re 
Mills’ Will Trusts, Marriott v. Mills, 
[1937] 1 All E. R. 142 ; 106 L. J. Ch. 159 ; 
156 L. T. 190 ; 63 T. L. R. 139 ; 80 Stol. Jo. 
975. 

5901. After this case add t — 

.] — See, also , Nos. 5330-6332, ante. 

5913. Add. Annotations : — Consd. Midland Bank 
Executor & Trustee Co. v . Yamer’s Coffee, 
Ltd., [1937] 2 All E. R. 54 ; Re Smithers, 
Watts v. Smithers, [1939] 3 All E. R. 689. 

5913a. “ All sums owing to me.”] — By his will a 
' testator declared ‘ ‘ I forgive. & release to any 

E erson indebted to me all sums owing to me 
y them except such sums as shall be secured 
to me by mtges. or legal charges.” In 
answer to a circular sent to the shareholders 
of a co. in which testator was a shareholder, 
he had lent to the co. £300 which had not 
been repaid at the time of his death : — Held : 
the words “ forgive & release ” did not restrict 
the operation of the clause to debts of a 
personal nature & the co. was released from 

S ayment of the £300 & all interest owing 
aereon. A sum of money on deposit at a 
bank & book-debts of testator’s business 
were not released. — M idland Bank Exe- 


PART XVI. SECT. 15, SUB-SECT. 14.— 

L. (o). 

■f. Money due under mortgage — 
Receipt of cheque prior to death .] — 
Testator gave upon trust for certain 
nephews " all moneys due & payable 
to me under " a mtge. executed In his 
favour over certain property sold by 
him. That mtge. provided for the 
payment of a stated sum per annum in 
reduction of the principal sum, & the 
lirst of the annual payments fell due 
on Aug. 1, 1929. Testator died on 
Aug. 2, 1929. On the latter day, but 
prior to testator's death, a oheque in 
part payment of the first annual sum 
reached his solrs. On the same day, 
but after death, the chequo was pre- 
sented for payment 8c cashed : — Held : 
until the oheque was presented for 
payment & met, the debt remained in 
existence, although the remedy was 
suspended ; &, accordingly, that the 
portion of the mtge. debt represented 
by the amount of the oheque was, at 
the moment of testator's death, com- 
prised within the words in the will " all 
moneys due & payable under." — 
Ashby v, Hayden (1931), 31 S. It. 
N. S. W. 324 ; 48 N. S. W. W. N. 61.— 
AUS. 

PART XVI. SECT. 15, SUB-SECT. 14. 

— M. 

5858 i. All my personal property — 


Real estate. ] — The will was In the 
following words : “ I — M. E. 0. wish 
to leave all my personal property to 
my husband." Testatrix at the time 
of her death owned no personal pro- 
perty : — Held : evidence of extrinsic 
circumstances was properly admissible 
to show ambiguity as to what testatrix 
understood Sc meant by "all my per- 
sonal property," & it was sufficient to 
show that the term "personal pro- 
perty " was not understood by her in 
Its technical sense but as meaning “ all 
property owned by me personally." — 
Re Creamer Estate, [1932] 3W.W.R. 
621.— CAN. 

PART XVI. SECT. 15, SUB-SECT. 14. 

— P. 

5871 v. .] — Re Splan (Alta.), 

[19291 4 D. L. R. 405.— CAN. 

■ra. Life interest in stock.] — Re Gage 
(1935), 5 F. L. J. (Can.) 69.— CAN. 

PART XVI. SECT. 15. SUB-SECT. 14. 

— ■Q. 

sp. Rents.] — By her will, which was 
home drawn, dated Aug. 17, 1934, W. 
provided, inter alia : "I leave all my 
real estate (money & property) to be 
equally divided after all my just debts 
are paid between my two (2) sisters " 
V. & O. "I bequeath all my personal 
property to my sister " 0, named 
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above, should either of my said siBters 
predeoease me then the surviving 
sister takes everything." At the date 
of her will W., who was living with her 
sister O., possessed real estate amount- 
ing to £1,500, consisting of vacant land 
Sc cottages, & personal estate amount- 
ing to £1,090, consisting of money in 
the Savings Bank 6c on fixed deposit. 
There was also an amount of £138 
owing to her in respect of overdue 
rents. W. died in Mar. 1935. There 
were no debts owing either at the date 
of her will or at her death : — Held : 
the overdue rents passed under the 
gift of " all my real estate (money & 
property)," but that the £1,090 passed 
to 0. under the gift of " all my personal 
property." — Walker v . Petrie (1936), 
53 N. S. W. W. N. 1^5. — AUS. 

PART XVI. SECT. 15, SUB-SECT. 14. 


•q. " Desk & contents ” — Chosen in 
action evidenced by documents. ] — Be- 
quest of a desk Sc Its contents : — Held : 
not to include chose* in action evidenced 
by documents Sc bank bookB usually 
kept in the desk. — P hillips v. Joseph, 
[19341 2 D.LR, 577 ; 2 W. W. R. 
113, P. C.— CAN. 

»v. " Proceeds " — Income .1 — Re 
Pbotbr Estate (Alta.), [19291 4 
D. L. R. 358 ; 8 W, W. & 78.— CAN. 
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cutob & Trustee Co., Ltd. v. Yarners 
Coffee, Ltd., [1937] 2 All E. R. 54 ; 156 
L. T. 274 ; 53 T. L. R. 403 ; 81 Sol. Jo. 237. 

5985a. Autograph letters.] — Re Neilson 

Cumming v. Clyde (1929), 78 Sol. Jo. 765. 

5961a. “ Private papers Unpublished manu- 
script.] — C. D., who died in 1870, by his will 
bequeathed “ all my private papers what- 
soever ” to G. H., who died in 1917, & the 
residue of his property to his c hil dren. 
Included in the property of testator was the 
manuscript of an unpublished work of 
Tbestator which was sold & first published in 
1934. On a summons taken out by pltf., who 
was by devolution the executrix both of the 
will of C. D. & the will of G. H. '.—Held : the 
manuscript was a “ private paper ” & paslbd 
under the gift of “ all my private papers ” to 
G. H. — Re Dickens, Dickens v. Hawksley, 
[1935] Ch. 267 ; 104 L. J. Ch. 174; 152 
L. T. 375 ; 61 T. L. R. 181 ; 78 Sol. Jo. 898, 
C. A. 


6006. Add . Annotation : — Retd. Re Emerson, 
Morrill v. Nutty, [1929] 1 Ch. 128. 

6036a. “ Everything I die possessed of.”] — A 
testator by his will gave “ everything I die 
possessed of ” to E. T. Testator’s father 
by his will bequeathed half his residuary 
estate to the testator. Testator died in 
1933, & his father died in 1934, leaving him 
surviving testator’s two children, with the 
result that, by virtue of the Wills Act, s. 33, 
testator was to be presumed to have sur- 
vived his father, so as to prevent the opera- 
tion of the doctrine of lapse in respect of the 
half share of residue bequeathed lo him by 
his father’s will. Upon a summons to 
determine whether the words in the testator’s 
will were sufficient to entitle E. T. to testator’s 
share in expectancy in his father’s residuary 
estate, or whether testator died intestate as 
far as that share was concerned : — Held : 
the words of the gift to E. T. were a general 
residuary devise & included the property 
which he would receive under his father’s 


will. — Re Hayter, Hayter v. Tranter, 
[1937] 2 All E. R. 110. 

6212. Add. Annotations : — Folld. 22e Maynard, 
Pearce v. Pearce (1930), 69 L. Jo. 440. 
Consd. Re Woods, Woods v. Creagh, [1931] 
2 Ch. 138. 

6231. Add. Annotation: — Expld. & Apld. Re 
Woods, Woods v. Creagh, [1931] 2 Ch. 138. 

6239. Add. Annotation : — Apld. Re Sutcliffe, Alison 
v. Alison, [1934] Ch. 219. 

6239a. .] — Testator, who died in 1878, 

by his will directed his trustees to divide 
the income of his residuary estate until the 
death of his last-surviving child into five 
equal parts & to pay one of such parts unto each 
of his five children therein named during 
their lives & after the death of any of them 
to divide the income among such of them as 
should from time to time be living & the 
issue of such of them as should have previously 
died leaving issue per stirpes. & after the 
death of the last survivor of his said five 
children the trustees were to convert his 
estate & to hold the proceeds upon trust to 
pay one-fifth part thereof & to divide the 
same amongst the issue of such of his said 
children as should liavo died leaving lawful 
issue who might be then living, such issue 
to receive the sha.ru his or her respective 
parents would have been entitled to in case 
such fifth part had been divisible equally 
among such parents. Each of testator’s 
children except the last survivor left lawful 
issue, some of whom were living at the date 
of distribution : — Held : (1 ) the word “ issue ” 
must be construed as extending to all 
descendants. & the division among them was 
to bo a stirpital one ; (2) the contingency that 
there should be issue living at the date of 
distribution was not to be imported by 
implication into the constitution of the class 
of issue entitled, A therefore the personal 
representatives of four of testator’s grand- 
children all of whom predeceased the last 
survivor of testator’s children without leaving 


PART XVI. SECT. 16, SUB-SECT. 1. 

6977 II. .] — Testator died 

survived by his wife, & by a son & 
daughter. By his trust-disposition & 
settlement. In which he stated that he 
had already by inter vivos deed made 
suffloient provision for his daughter, 
ho directed his trustees, after payment 
of his debts, testamentary & funeral 
expenses. & certain legacies, to make 
over the 4 4 free residue ” of his estate 
In equal shares to his wife & son. The 
son Sc daughter claimed & were paid 
their legitim, the son forfeiting, in 
terms of the will, its provisions in his 
favour. A question having arisen as 
to whether “ free residue * r fell to be 
ascertained before or after deduotion 
of the legitim fund : — Held : “ free 

residue ” primarily meant residue after 
deduction (inter alia) of the legitim 
fund, & that there was nothing in the 
language of tho trust-disposition Sc 
settlement to indicate that the testator 
had Intended to give these words any 
other than their ordinary meaning. — 
Samson v. Raynor, [19281 S. O. (Ot. 
of Sees.) 899.— SOOT. 


PART XVI. SECT. 16, SUB-SECT. 2. 

o t. .] — Held : the word * 4 bal- 
ance ” was equivalent to 44 residue.” — 
Re Andrew, Andrew v. Andrew, 
J1934J N. Z. L. R. 626 ; G. L. R. 529.— 

eg. AU other articles.] — A will by 


which specific devises Sc bequests were 
made to others than the testator’s 
wife concluded by “ devising in 
bequest ” to his wife a certain house 
“ & all other articles [or things] which 
have not yet been above specified.” 
The will was written in Ukrainian & it 
was proved that either tho word 
" articles ” or tho word ” things ” was 
tho proper translation of tho word 
used by testator : — Held : the phrase 
quoted passed the residue of the estate 
to the wife. — Re Melnyk Estate, 
Lazaruk v. Zelenko, [1936] 1 

W. W. R. 666.— CAN. 


PART XVI. SECT. 16, SUB-SECT. 8. 

■ — A. 

si. Intention to dispose of residue — 
Aggregate of gifts not exhausting residue. ] 
— Where the whole residue of an estate 
was bequeathed in fractions which 
did not dispose of the whole, the 
remaining fraction was divided among 
all tho beneficiaries, sinoe testator 
intended to dispose of all. — Re Wil- 
son’s Will, Wood t>. Wilson (1935), 
9 M. P. R. bht ; 6 F. L. J. (Can.) 100.— 
CAN. 


PART XVI. BECT. 17, SUB-SECT. 3. 

»m, Intention to benefit class — Shares 
dependent on exercise of power of appoint- 
ment — Effect of rum-exercise of power.] 
— Underwood v. Dawson (N. 8.), 
[19291 2 D.L.R. 278.— CAN. 
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PART XVI. SECT. 17, SUB-SECT. 3. 

— B. 

6196 1. General rate. 1 — In order for a 
gift by will to bo a gift to a class there 
must 1)0 a gift of an aggregate sum to a 
body of persons uncertain in number at 
tho time of the gill-, to bo ascertained 
at a future time, & w ho are all to take 
in certain proportion?', tho share of each 
being dependent upon the ultimate 
number of persons composing tho class. 
Re Sloan's Estate, Bull i 
[19371 3 W . W. R. 455 ; revs 
4 D. L. R. 79 ; 53 B. O. R. 81 

PART XVI. SECT. 17, SUB-SECT. 8.— 

0. (a). 

6216 xv. .1 — The term *' chil- 
dren ** In tho will In quostlon herein 
held not to Include the children of a 
daughter who predeceased the testator. 
This conclusion held not affected by 
Beet. 31 of Manitoba Wills Act, R.8.M., 
1913, since it assumes that a devise 
has been made. Sc in this case there was 
no devise to the children of said 
daughter. — Re Woodman Estate, 
[1935] 2 W. W. R. Ill ; 43 Man. L. R. 
342.— CAN. 


V . 8 LOAN, 

d ., [1938] 

—CAN. 


PART XVI. SECT. 17. SUB-SECT. 3.— 

0. <ei. 

6256 v. For 44 [1 918] N. Z. L. R. 364 ' ' 
read 44 [1928] N. Z. L. R. 364.” 
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issue living at her death were entitled to a 
share in the capital directed to be divided 
among the issue of testator’s children . — Re 
Sutcliffe, Alison v. Alison, [1984] Ch. 
219 ; 103 b. J. Oh. 164 ; 160 L. T. 391. 

6240* Add. Annotation : — Consd Re Sutcliffe, 
Alison v. Alison, [1934] Ch. 219. 

8266. Add, Annotation : — Dlstd. Re Watt’s Will 
Trusts, Watt v. Watt, [1936] 2 All E. R. 
1656. 

6298. Add, Annotation : — Refd. Re Walker, Walker 
v. Walker, [1930] 1 Oh. 469. 

6807. Add, Annotation : — Consd. Elliot v, Joicey, 
[1936] A. 0. 209. 

6809. Add. Annotation : — Folld. Re Watt’s Will 
Trusts, Watt v. Watt, [1936] 2 All E. R. 
1666. 

6859. Add, Annotation : — Refd. Re Froy, Froy v. 
Froy, [1938] Oh. 560. 

6862. Add, Annotation : — Consd. Re Sutcliffe, 
Alison v. Alison, [1934] Oh. 219. 

6864. Add, Annotation : — Consd. Re Sutcliffe, 
Alison v, Alison, [1934] Ch. 219. 

6486. Add. Annotation : — Refd. I. R. Comrs,. v. 
Abbey (1988), 83 Sol. Jo. 32. 

6440. Add. Annotation : — Refd. I. It. Comrs. v. 
Abbey (1938), 82 Sol. Jo. 720. 

6525. Add. Annotation : — Consd. Re Walker, 

Walker v. Walker, [1930] 1 Oh. 409. 

6526. Add. Annotation -Folld. Re Walker, 
Walker v. Walker, [1930] 1 Ch. 469. 

6527a. .] — The primary meaning of 

“ shall die ” in a will is “ shall hereafter die.” 
In the absence of some context to indicate a 
contrary intention it cannot be construed as 
equivalent to “ shall have died ” or “ shall 
be dead,” so as, in an original or substitu- 
tional gift to the issue of a child or other 
person who u shall die,” to let in the issue 
of one who was already dead at the date of 
the will. 

Testator by his will directed that after the 
death of his wife his trustees were to stand 
possessed of his residuary estate for all his 


Digest Supplement. 

children in equal shares “ provided neverthe- 
less in case any child of mine shall die in my 
lifetime leaving issue living at my death such 
issue shall stand in place of such deceased 
child, & shall take equally between them if 
more than one the share of my residuary 
estate which such deceased child of mine 
would have taken if he or she had survived 
me. * ’ One of testator’s sons died three weeks 
before the date of the will, leaving one child, 
a daughter, surviving him, & these facts 
were known to testator when he made his 
will : — Held : there being no context in the 
will, such as a gift to children who ‘‘ shall 
attain the age of twenty-one years,” the 
word “ shall ” must be strictly construed as 
# referring to the future only, & therefore 
9 the daughter of the deceased son was not 
entitled to any share in the residuary estate. 
— Re Walker, Walker v. Walker, [1930] 
1 Oh. 469 ; 99 L. J. Oh. 226 ; 142 L. T. 472 ; 
74 Sol. Jo. 100, 0. A. 

6528. Add. Annotation : — Consd. Re Walker, 
Walker t>. Walker, [1930] 1 Oh. 469. 

6587. Add. Annotation : — Consd. Re Walker, 
Walker v. Walker, [1930] 1 Oh. 409. 

6588. Add. Annotation : — Consd. Re Walker, 
Walker v. Walker, [1930] 1 Ch. 469. 

6540. Add. Annotation : — Consd. Re Walker, 
Walker v . Walker, [1930] 1 Oh. 469. 

6545. Add. Annotation : — Ae to (1^) Dlstd. Re Froy, 
Froy v. Froy, [1938] Ch. 500. 

6590. Add. Annotation : — Refd. Re Froy, Froy v. 
Froy, [1938] Ch. 606. 

6669. Add. Annotation: — Refd. Re Smalley, 

Smalley v. Scotton, [1929] 2 Oh. 112. 

6688. Add. Annotation : — Refd. Re Hyde, Smith 
v. Jack, [1932] 1 Oh. 95. 

6708. Add. Annotation: — As to (1) Distd. Re 
Jackson, Beattie v. Murphy, [1933] Ch. 237. 

6708a. Bequest to nephew — Legitimate preferred 
to illegitimate of same name — Unless ex- 
trinsic evidence admissible to prove the 
contrary.] — Testatrix devised & bequeathed 


PART XVI. SECT. 17, SUB-SECT. 3.— 
C. (d) ii. 

6804 1. Provision for conversion & 
distribution when all attain age. 1 — 
Testator devised & bequeathed hia 
residuary estate upon trust to convert 
8c to divide the same equally between 
sueh of his grandchildren as should 
attain the age of twenty-one years, 
excepting certain named grandohudren, 
8c empowered the trustees to postpone 
conversion 8c distribution for such 
time as they in their absolute dis- 
cretion might deem expedient & in 
the meantime to carry on testator’s 
business. He then gave directions 
for the distribution of the Income of the 
business during the period of its con- 
tinuance. At the date of testator’s 
death there were a number of grand - 
children, of whom one had attained 
the age of twenty-one years. The 
trustees had postponed conversion for 
several years, 8c during that period 
other grandchildren were bom : — 
Held : the “ rule of convenience ” laid 
down In Andrews v. Partington, No, 
6266, had no application until con- 
version, Inasmuch as (a) upon the 
true construction of the will there was 
no oooasion for the operation of the 
rule until conversion had taken place, 
& (b) the win contained an expression 
of a contrary intention. Therefore, 
the olass of grandchildren entitled to 
share in the residuary estate was not 


closed until the date of conversion. — 
Permanent Trustee Oo. of New 
South Wales, Ltd. v. R. (1929), 30 
S. R. N. S. W. 318 ; 47 N. S. W. W. N- 
116. — AUS. 


sk. Provision for distribution when 
youngest child attains twentv-one .) — 
Life estate to widow, on her death 
income to be divided between sisters & 
brother “ until the youngest child of 
any of said sisters & brother shall have 
attained the age of 21 years ” : — Held : 
class closed when youngest attained 
twenty-one . — Re Long, {1938] 1 
D. L. R. 344 ; 0. R. 28.— CAN. 


PART XVI. SECT. 17, SUB-SECT. 6. 

-C. (a). 

q i. .1 — Testatrix devised real 

estate to a nephew & his wife for life, 
8c then to the children of the nephew 
or suoh of them as should then be 
living, in equal proportions, & in oase 
either of suoh children should be 
deceased leaving lawful issue then to 
suoh issue the same share which the 
parent would have had if living : — 
Held : the devise to the issue or the 
children was original 8c not substitu- 
tional . — Re Bentlbt’s Trusts (1935), 
9 M. P. R. .271. — CAN. 


PART XVI. SECT. 17, SUB-SECT. 5. 
<o) L 


6602 xL 
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-.1 — The words 


“ shall die ” in a will must bo given 
their primary meaning, “ shall die 
hereafter,” unless there be some con- 
text indicating that these words were 
not used in a strictly future sense. — 
Re King, King v. king (1932), 32 
8. R. N. 8. W. 669 ; 49 N. 8. W. W. N. 
228.— AUS. 


PART XVI. SECT. 17, SUB-SECT. 6.~ 

A. <d). 

6702 i. Reference in wiU to tile- 
giUmate chitd—As “ nieoe.”] — By his 
will testator, out of his residuary 
estate, gave a sum of money to “ my 
nieoe J. M., daughter of my late sister 
Martha,” 8c gave other sums to children 
of his other brothers 8c sisters in- 
cluding “ my nieoe Jk R» daughter of 
my late sister Margaret.” He finally 
directed that the ultimate residue of 
his estate be held in trust for “the 
children af my brothers 8c at stars share 
& share alike.” J. M. was the illegiti- 
mate 8c only daughter of the testator’s 
sister Martha. J. R. was legitimate : 
— Held: J. M. was included in the 
trust for the children at the testator’s 
brothers 8c sisters . — Re Mitchell, 
Ballarat Trustees, Exors 8c 
Agbnct go.. Ltd. v. National 
Trustees, Exors. 6c Agency Oo. or 
Australasia, Ltd., {1929} V. L. R. 
95 ; Argus L. R. 108.— -AUS. 
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all her real Sc personal estate to her trustees 
upon trust for sale Sc conversion, & to hold 
the net proceeds upon trust for her two 
brothers, two sisters & “ my nephew Arthur 
Murphy** in equal shares. Testatrix had 
three nephews named Arthur Murphy, two 
of whom were legitimate sons of two of her 
brothers & the other was an illegitimate son 
of a sister. One of the legitimate nephews 
was resident in Australia, but had visited 
testatrix on occasions. The other legitimate 
nephew was resident in England Sc known 
to testatrix, but he was the son of a brother 
who was given another share of the residuary 
estate. The illegitimate nephew had mar- 
ried a legitimate niece of testatrix Sc was 
well known to testatrix, whose affairs he had 
managed before her death for some time. 
Questions arose as to which person testatrix 
had intended by the words “ my nephew 
Arthur Murphy ’* : — Held : (1) if there had 
been only the two legitimate nephews it 
would have been impossible to tell which of 
them was intended, Sc the ambiguity would 
have caused an intestacy ; (2) although as 
against one legitimate claimant evidence 
could not be admitted in favour of an illegi- 
timate claimant, the ct. was entitled in the 
circumstances to look at evidence as to the 
family ; (3) if from such evidence it appeared 
that testatrix did not intend to describe 
either of the legitimate nephews, but did 
intend to describe the illegitimate nephew, 
the ct. could not disregard such evidence 
(4) in order to avoid ambiguity the ct. was 
entitled to consider the claim of the illegi- 
timate nephew ; (5) on the evidence the 

person who had married a niece of testatrix, 
Sc so was in a sense a nephew, was clearly 
intended by the words used in the will ; Sc 
the illegitimate nephew took a share of the 
residuary estate. — Re Jackson, Beattie v. 
Murphy, [1933] Ch. 237 ; 102 L. J. Ch. 1 ; 
148 L. T. 238 ; 49 T. L. R. 5 ; 76 Sol. Jo. 779. 

8720. Add. Annotation : — Consd. Re Ridge, Han- 
cock r. Dutton (1933), 149 L. T. 200. 

0725. Add. Annotation : — As to (1) Folld. Re Hall, 
Hall v. Hall, [1932] 1 Oh. 202. 

6726. Add. Annotation : — Dlstd. Re Hall, Hall v. 
Hall, [1932] 1 Oh. 202. 

6728a. “ Grandchildren of any degree ” — All law- 
ful descendants except children.] — By his will 
testator disposed of two equal fourth parts 
of his residue, in the will called “ the residuary 
trust fund,** as therein mentioned, Sc directed 
his trustees, after the death of one of his 
daughters, whom he named, Sc her husband, 
& subject to or in default of any exercise of 
a general power of appointment by her, to 
hold another equal fourth part “ in trust as 
to the capital Sc income for all my grand- 
children who may be living at the time in 
equal shares.** By the second of two 
codicils he directed that his trustees, at the 
death of the survivor of his son J. Sc J.’s wife, 
should divide the amount of the re maining 
fourth part “ into as many parts as there may 


be grandchildren of any degree of mine then 
living, Sc give to each one a part, part Sc part 
alike.** Testator had five children. One 
predeoeased him without leaving issue her 
surviving. All of the remaining four married, 
three having issue of their marriages. J. 
predeceased his wife, there having been no 
issue of the marriage. At the date of the 
death of J.’s wife, there were living lawful 
grandchildren, great-grandchildren Sc great- 
great-grandchildren of testator. By this 
summons the trustee of the will Sc codicils 
asked ( inter alia ) whether, on the true con- 
struction thereof, the words 41 grandchildren 
of any degree of mine then living ** included 
lawful grandchildren Sc remoter descendants 
of the testator living at the death of J.*s 
widow. There was evidence that a great- 
grandchild of testator was shown to him at 
a date before the execution of the codicils : — 
Held : the words “ grandchildren of any 
degree ** included all testator’s lawful 
descendants, save his children, living at the 
date mentioned in the second codicil. — Re 
Hall, Hall v. Hall, [1932] 1 Oh. 202 ; 101 
L. J. Oh. 129 ; 147 L. T. 33. 

6729. Add. Annotation : — Consd. Re Ridge, Han- 
cock v. Dutton (1933), 149 L. T. 200. 

6736. Add. Annotation : — Consd. Re Ridge, Han- 
cock v. Dutton (1933), 149 L. T. 200. 

6737. Add. Annotation: — Refd. Re Ridge, Han- 
cock v. Dutton (1933), 149 L. T. 200. 

6739. Add. Annotation: — As to (1) Consd. Re 
Ridge, Hancock v . Dutton (1933), 149 L. T. 
260. 

6740. Add. Annotation: — As to (1) Apld. Re 
Ridge, Hancock v. Dutton (1933), 149 L. T. 
200 . 

6741. Add. Annotation : — Refd. Re Ridge, Han- 
cock v. Dutton (1933), 149 L. T. 260. 

6746. Add. Annotatioyi : — Refd. Re Ridge, Han- 
cock v. Dutton (1933), 149 L. T. 200. 

6747. Add. Annotation : — Dlstd. Re Ridge, Han- 
cock v. Dutton (1933), 149 L. T. 200. 

6754a. .] — Testatrix made her will on Oct. 28, 

1925, Sc died on May 22, 1932. Her niece 
A. («. R. had a child born on Oct. 9, 1925. 
A. 0. R. died in childbirth. The name at 
that time mentioned as one to be given to 
the child was Clifford, but he was baptized 
Kenneth Higham R. By clause 3 of the 
will testatrix gave free of duty “to my 
nephew Clifford Rich, the infant child of my 
late niece Annie Gertrude Rich, the sum of 
one thousand pounds.*’ She bequeathed the 
residue of her estate equally between all or 
any my nephews Sc nieces living at my death 
who being male attain the age of twenty-one 
years or being female attain that age or 
marry. The greatnephews Sc greatnieces of 
testatrix claimed that having regard to 
clause 3 of the will testatrix intended her 
residuary estate to be divided equally be- 
tween nephews, nieces Sc greatnephews Sc 
greatnieces. If the nephews Sc nieces only 


PART XVL SECT. 17, SUB-SECT. 6.— 
B. (o) l* 

•7 89 hr. .] — Testatrix, after a 

gift to her husband of an estate for 
life in all her real Sc personal estate. 


directed that her estate should be 
equally divided among “ all the nieces 
then living after his death ” : — Held : 
the expression “ all the nieces ” was 
equivalent to " all my nieoes,” Sc there 
was no context in the will sufficient 

43 


to displace its strict legal meaning, 
namely, nieoes by blood, Sc to expand 
the word ** nieces ** so as to include 
nieces by affinity. — Re Davis. Doug- 
lass t>. MoPHKB (1938), 38 S. R. N. 8. W. 
330 ; 50 N. 8. W. W. N. 122.— A US. 
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were entitled they would take one-eighth 
share each in the residue, but if great- 
nephews & greatnieces were entitled also 
each of the class would be entitled to one- 
twentieth of the residue : — Held : the pre- 
sent case was not governed by James v. 
Smith , No. 6747, as there were sufficient 
variations in the will there & the will in the 
present case to prevent its being authority 
to govern the words in the will in this case. 
There was no interpretation of the words 
“ nephews & nieces ” to be found in clause 3, 
but the use of the word “ nephew ” in that 
clause was rather a term of affection. The 
single use of a word inaccurately in one part 
of a will did not necessarily mean that that 
word was used equally inaccurately when it 
occurred again later on. — Re Ridge, Han- 
cock v . Dutton (1933), 149 L. T. 266, 0. A # 

6822. Add, Annotation: — Refd. Re Smalley, 
Smalley v. Scotton, [1929] 2 Oh. 112. 

6827a. “ My uncle G. D. C.”~ Cousin G. D. C.] 

— Where in a will legatees were described as 
the grandchildren of “ my uncle George 
Dennis Cumock ” though in fact he was a 
^cousin of testatrix, & the will had been 
admitted to probate, but no copies of probate 
had been issued, the ct. granted an applica- 
tion for the exclusion of the words “ my 
uncle ” from probate. — Re Clark (1932), 101 
L. J. P. 27 ; 147 L. T. 240 ; 48 T. L. R. 544 ; 
76 Sol. Jo. 461. 

6840. Add. Annotation : — Refd. Re Smalley, 
Smalley i>. Scotton, [1929] 2 Ch. 112. 

6867. Add. Annotation : — Refd. Elliot v. Joicey, 
[1935] A. C. 209. 

6868. Add. Annotation : — Refd. Elliot v. Joicey, 
[1935] A. C. 209. 

6872. Add. Annotation: — Refd. Elliot v . Joicey, 
[1935] A. C. 209. 

6877. Add. Annotation : — Consd. Elliot v. Joicey, 
[1935] A. 0. 209. 

6884. Add. Annotation : — Overd. Elliot v. Joicey, 
[1935] A. C. 209. 

6886. Add. Annotation : — Folld. Elliot v. Joicey, 
[1935] A. C. 209. 

6887. Add. Annotation ; — Refd. Elliot v. Joicey, 
[1935] A. C. 209. 

6887a. .] — Testatrix executed a power of 

appointing trust funds under her father’s 
will by appointing the funds in favour of all 
her children surviving her in equal shares, & 
directed that each child’s share should be 
retained by the trustees of her father’s will 
upon trust during twenty-ono years from her 
death to pay the income of such share to such 
child if he or she should so long live. If such 
child should die within the said period of 
twenty-one years then the trustees were to 
hold such share & the income thereof in trust, 
in default of appointment by the child, upon 
the trusts following : “In the event of such 
child of mine leaving any issue him or her 


surviving in trust for such child of mine 
absolutely but in the event of such child 
of mine not leaving any issue him or her 
surviving then such share & the income 
thereof shall go & accrue by way of addition 
to the share or shares in the appointed funds 
of my other child or children who shall 
survive me,” etc. Testatrix died on Jan. 12, 
1912, leaving her surviving three sons, of 
whom one married on Apr. 14, 1931, & died 
on May 11, 1932, intestate without having 
exercised the power of appointment under the 
will of testatrix. On June 12, 1932, a 
posthumous child was bom to him : — Held : 
the said son did not “ leave issue h im sur- 
viving ” within the meaning of the will, but 
in the events which happened, his share 
accrued by way of addition to one of the other 
sons of the testatrix. 

The effect of Villar v. OiTbey , No. 6886, 
may be thus summarised : — 

Subject to any special context in the docu- 
ment to be construed : (a) Words referring 
to children or issue <# bom” before or 
“ living ” at, or “ surviving,” a particular 
point of time or event will not in their 
ordinary or natural meaning include a child 
en ventre sa mire at the relevant date. 

(b) The ordinary or natural meaning of the 
words may be departed from, & a fictional 
construction applied to them so as to include 
therein a child en ventre sa mere at the relevant 
date & subsequently born alive if, but only if, 
that fictional construction will secure to the 
child a benefit to which it would have been 
entitled if it had been actually bom at the 
relevant date. 

(c) The only reason & the only justifica- 
tion for applying such a fictional construction 
is that where a person makes a gift to a class 
of children or issue described as “ born ” 
before or “living” at or “ surviving ” a 
particular point of time or event, a child 
en ventre sa mire must necessarily be within 
the reason & motive of the gift. 

{d) That being the only reason & the only 
justification for applying the fictional con- 
struction, it follows that, if the person who 
uses the words under consideration confers 
no gift on the children or issue described as 
above mentioned, but confers the gift on 
some one else, it is impossible (except in the 
light of subsequent events) to affirm either 
that the fictional construction will, secure to 
the child en venire sa mire a benefit to which 
if bom it would be entitled, or that the child 
en ventre sa mire must necessarily be within 
the reason & motive of the gift made. In 
these circumstances the words used must bear 
their ordinary or natural meaning. — Elliot 
v. Joicey, [1935] A. C. 209 ; 104 L. J. Ch. 
Ill ; 51 T. L. R. 261 ; 79 Sol. Jo. 144 ; sub 
nom. Re Joicey, Joicey v . Elliot, 152 L. T. 
398, H. L. 

6892. Add. Annotation : — Consd. Elliot v. Joicey, 
[1935] A. C. 209. 


PART XVI. SECT. 17, SUB-SECT. 7. 
— A. (a). 

8782 ill. .] — Re Tremblay, 

[1931] O. R. 781.— CAN. 

PART XVI. SECT. 17, SUB-SECT. 8. 
—A. 

ip. Named person dead to knowledge 
of testaior .] — If a named legatee is 
dead to the knowledge of testator, at 


the date of the will, another person not 
fully answering the description may be 
entitled.— Re Liebleb, [1938] 2 
D. L. R. 763.— CAN. 

PART XVI. SECT. 17, SUB-SECT. 9. 

6857 vii. .1 — A child en ventre sa 

mire is considered as a child in being. 
To include such unborn child in a class 
of 4 ‘ living " childr en, it must be 
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shown that such Inclusion, as here is 
for that child’s benefit . — Be Brown, 
Brown v. Brown, [1933] N. Z. L. R. 
116. — N.Z.' 

PART XVI. SECT. 17, SUB-SECT. 11. 
— B. (b) i. 

hi. Gift to ** lawful children.”}— 

Testator had adopted a child under 
the laws of a foreign State where he 
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6912. Add. Annotation : — Refd. Re Messenger’s 
Estate, Chaplin v. Ruane, [1937] 1 All E. R. 
355. 

6957a. .] — After testator’s birth, his mother, 

M. J., married E. J., a widower with one 
daughter. There were three children of the 
marriage of M. J. & E. J. By his will, 
testator gave to his trustees £10,000 “ upon 
trust to invest the same & to pay the income 
thereof to E. J. & my mother M. J. . . . dur- 
ing their joint lives, & on the death of either of 
the said E. J. & M. J. upon trust ... to divide 
the same in equal shares between the children 
of the said E. J. & M. J. on their respectively 
attaining the age of 21 years ” : — Held : 
upon the true construction of the will, the 
legacy became, on the death of the survivor 
of E. J. & M. J., divisible in equal thirds 
between the three children of the marriage 
of E. J. & M. J. & the child of E. J. by his 
former marriage was not entitled to share in 
the legacy. — Re Lewis’s Will Trusts, 
Phillips v. Bowkett, [1937] 1 All E. R. 556 ; 
81 Sol. Jo. 179. 

6984. Add, Annotations : — Consd. Re Dale, Mayer 
v. Wood, [1931] 1 Ch. 357. Refd. Re Prosser, 
Prosser v. Griffith (1929), 167 L. T. Jo. 307 ; 
Re Cossentine, Philp v. Wesleyan Methodist 
Local Preachers* Mutual Aid Assocn. (1932), 
76 Sol. Jo. 612. 

6985. Add, Annotations : — As to (2) Consd. Re Dale* 
Mayer v . Wood, [1931] 1 Ch. 357. Apld. Re 
Cossentine, Philp v. Wesleyan Methodist 
Local Preachers’ Mutual Aid Assocn. (1932), 
76 Sol. Jo. 512. 

6986. Add. Annotation: — Consd. Re Dab, Mayer 
v. Wood, [1931] 1 Ch. 357. 

6989. Add. Annotation : — Consd. Re Dale, Mayer 
v. Wood, [1931] 1 Ch. 357. 

6994. Add. Annotation : — Refd. Re Dale, Mayer v. 
Wood, [1931] 1 Ch. 357. 

7032. Add. Annotation : — Refd. Re Sassoon, I. R. 
Comrs. v. Raphael, Re Sassoon, I. R. Comrs. 
v. Ezra, [1933] Ch. 858. 

7034a. Son born “ within due time after my 
death.”] — By a will devising estates in strict 


settlement the testator declared that if any 
son of W. or M. should be thereafter bom 
“ whether during my lifetime or within due 
time after my death ” the estate in tail male 
therein devised to such son should not take 
effect, & in lieu thereof he devised the estates 
to the use of such son for his life, with 
remainder to the use of his first & other sons 
in tail male. The will also contained a name 
& arms clause requiring every person who 
became entitled to the possession of the 
estates as tenant for life or in tail to take & 
use the name & arms of X. upon pain of 
forfeiture to the next person entitled in 
remainder. Testator died in 1899. Pltf., 
the eldest son of M., was bom in 1909, & on 
the death of W. without issue in 1925 became 
tenant in tail in possession subject to the 
effect, if any, of the above proviso cutting 
down estates tail to estates for life. Imme- 
diately after attaining the age of twenty-one 
years, in 1930, pltf. executed a deed dis- 
entailing the estates : — Held : the expression 
“ within due time after my death ” referred 
to the period of gestation. Pltf. not having 
been bom in testator’s lifetime or within 
nine months of his death did not come 
within the clause cutting down his estate 
tail to a life estate, & having duly disentailed 
the estates, was not bound to comply with 
the name & arms clause. — Re Watson, 
Culme-Seymour v. Brand, [1930] 2 Oh. 344; 
99 L. J. Ch. 452 ; 143 L. T. 704. 

. 7086a. ,]—Re Sutcliffe, Alison v. Alison, 

No. 6239a, ante. 

7170. Add. Annotation ; — Apld. Re Smith, Bull v. 
Smith, [1933] Ch. 847. 

7171a. “ Right heirs ” — Devise of copyholds — 
Common law & not customary heir entitled.] 

— Testatrix by her will dated Mar. 3i, 1873, 
in exercise of a general testamentary power 
of appointment, devised her copyhold lands 
upon trusts in favour of certain relatives & 
their respective issue in tail, all which trusts 
determined by their deaths without issue, 
with an ultimate trust for 4 4 my own right 
heirs (other than & except my nephew Robert 


was domiciled. By the laws of that 
State the child upon adoption became 
the child & legal heir of the son & 
entitled to all the rights & privileges 
& subject to all the obligations of a 
ohild begotten In lawful wedlock : — 
Held : the child was not, under the 
lawB of Ontario applicable to the 
interpretation of the will, the son’s 
'• lawful ohild ." — Re Skinner, [1929] 
4 D. L. R. 427 ; 64 O. L. R. 245.— 
CAN. 

PART XVL SECT. 17, SUB-SECT. 11. 

—B. (b) lv. 

6982 i. Whether stepchildren in - 
eluded . }— A bequest to ' my children " 
does not inolnde stepchildren. — Re 
CONNOLLY, [1935] 2 D. L. R. 465 ; 
8 M. P. R. 448.— CAN. 


PART XVL SECT. 17, SUB-SECT. 11 .— 
F. (e) i. 

7089 v. .1— While It is possible 

that a will may be so worded as to 
indicate that testator meant to Include 
remoter descendants In the word 
** children. ’’ held, however, that there 
was nothing in the will in question 
herein to Justify a departure from the 
ordinary meaning *pf the word. The 
will in question herein was held to 
Indicate sufficiently that in using the 
word ** issue ” in the phrase, " without 


caving issue," testator intended to 
online Its application to issue or the 
Irst degree, i.e. “ children," notwitb- 
tanding the fact that the will con- 
ained both expressions. — Fishleioh 
* London & western Trusts Co.. 
jTD., Field v. London & W extern 
[’rusts Co., Ltd., [1930] 3 W. W. It. 
50 ; 4 I). L. R. 609 ; varg.. S. C . sub 
wm. Re Hobbs, [1929] 4 I>. L. K. 433 ; 
14 O. L. It. 370.— CAN. 

*ART XVI. SECT. 17, SUB-SECT. 11.— 
H. (a). 

e j. Effect of assimilation of 

lescent of realty & V^oncdlv —New 
Zealand. ] — Tostator. who at the date 
>f his death, childless, in 1895, was 
esident & domiciled in Now Zealand, 
>y his will, made in 1891, devised 
ill his real estate " whatsoever & 
wheresoever ” to trustees for the 
lenefit of a brother & the eldest son 
if that brother during their Joint lives 
fc the life of the survivor, & chon 
Lirected it at tne expiration or twenty - 
no years after the death of the sur- 
tvor to be conveyed <Sc transferred 
bsolutely to " the heir-at-law of such 
urvivor his heirs & assigns. The 
whole of testator’s real estate consisted 
f a farm of 500 acres in New Zoa- 
and -.—Held: (1) the he r-at-law 
Lamed in the will was the heir-at-law 
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onsUtutod by the law of Now Zealand, 
vhoro the basic Jaw of succession to 
■cal estate was the old common law 
>f England as modified in 1833 by the 
nheritano© Act ; (2) notwithstand- 

ng anything contained in the pro- 
visions of the three New Zealand 
itatutos, the Heal Estate Descent Act, 
874, the Administration Act, 1879, 
which repealed the Act of 1874, & the 
Vd ministration Act, 1008, a consol i da - 
ion statute, which introduced in New 
Zealand a new rule of succession to 
oal estate by which in cases of in- 
cstacy realty was to bo administered 
t was to devolve precisely like 
>ersonalty, the common law heir-at- 
aw bad not been extinguisned In New 
Zealand, but still survived there with 
Icfinite rights & privileges appertain - 
ng to his status, & remained an heir 
apable of being ascertained & idontl- 
led as easily as before the passing of 
he above legislation. Applt. , the 
ldest son of testator’s nophow who, 
n the events which happened, became 
he survivor named in the will, was 
berefore the " heir-at-law of such 
urvivor " & os such entitled to the 
whole of the testator's real estate.— 
rlAOLEAY V. TREADWELL, [1937] A. O. 
(26 ; [1937] 2 All E. R. 38 ; 100 

J. V. C. 91; 157 L. T. 1 ; 5-1 
p l. R. 434 ; 81 Sol. Jo. 356, P. C.— 
LZ. 



Cases 7171a— 7297. English and Empire 

John Smith & his issue).” On Oct. 2, 1875, 
by an award of the Copyhold Comrs., the 
copyhold lands so devised were enfranchised. 
Robert John Smith, who would have been 
testatrix’s heir at common law had he sur- 
vived her, died on May 12, 1879. Testatrix 
died on Sept. 11, 1883, leaving John Robert 
Smith, the eldest son of the said Robert John 
Smith, her heir at common law, a nephew 
Alfred William Smith, her heir at common 
law if Robert John Smith & his issue were 
excluded, & a brother George Smith, her 
heir according to the custom of the manor, 
which was borough-English : — Held : the 
words “ my own right heirs ” must be con- 
strued to mean her heirs at common law & 
not her customary heirs : . & the limitation, 
not materially differing from the limitation 
in Goodtitle d. Bailey v. Pugh (1787), 3 Bro. 
P. C. 454, a decision of the House of Lords, 
was ineffectual, & accordingly the lands so 
devised were unappointed . — Re Smith, Bull 
v. Smith, [1933] Ch. 847 ; 102 L. J. Oh. 359 ; 
149 L. T. 382. 

7176a. .] — Testator by his will which he made 

in 1901 directed that his estate should be 
' held, subject to a prior life interest therfein 
for the benefit of his mother, upon trust *f or 
his wife & after her death “ upon trust for 
such person or persons as at the decease of 
my said wife shall be my heir or heirs at law 
absolutely.” Testator died in 1934, his 
mother having died n 1910 & his wife in 
1924 : — Held : applymg the rule which 

inclines against intestacy, the word “ heir ” 
must be construed in its popular meaning of 
heir apparent or heir presumptive, & the 
estate passed to the person or persons who 
would nave been testator’s heir or heirs-at- 
law if he had died at the same time as his 
wife. — Re Hooper, Hooper v. Carpenter, 
[1936] Ch. 442 ; [1936] 1 All E. R. 277 ; 105 
L. J. Ch. 298 ; 154 L. T. 677 ; 80 Sol. Jo. 
205, C. A. 

7179a. .] — Re Hooper, Hooper v. Car- 

penter, No. 7176a, ante . 

7179b. Construed as gilt to ancestor.] — Testator by 
his will bequeathed pecuniary legacies & con- 
tinued : “The rest of my property of what- 
soever kind I give to my wife & after her 
decease to be divided between the Local 
Preachers’ Mutual Aid Society & the heirs 
of my brother & sisters.” At the date of 
the will testator had two sisters living, each 
of whom had one child, also then living. He 
had had no sister who had predeceased him. 
He had no brother then living, but had had 
one brother who had predeceased him leaving 
a wife & one child, both alive at the date of 
the will. Testator’s wife predeceased him : 
— Held: (1) the gift “to the heirs of my 
brother & sisters ” was a gift to the sisters 
& the daughter of the deceased brother ; 


Digest Supplement. 

(2) the gift for division between the charity 
& the three other donees was a gift in equal 
fourth shares. — Re Cosbentine, Phi lp v. 
Wesleyan Methodist Local Preachers* 
Mutual Aid Assocn. Trustees, [1933] Ch. 
119 ; 102 L. J. Ch. 78 ; 148 L. T. 261 ; 76 
Sol. Jo. 612. 

7189. Add. Annotation :-~As to (1) Refd. Re Smith, 
Bull v. Smith, [1933] Ch. 847. 

7201. Add. Annotation : — Retd. Macleay v. Tread- 
well, [1937] A. 0. 626. 

7231. Add. Annotation : — Consd. Re Boyer, 

Neathercoat v. Lawrence, [1935] Ch. 382. 

7234. Add. Annotation : — Retd. Re Bover, Neather- 
coat v. Lawrence, [1935] Ch. 382. 

7249. Add. Annotations: — Consd. Re Hayden, Past 
v. Perry (1931), 172 L. T. Jo. 97. Distd. Re 
Hayden, Pask v. Perry, [1931] 2 Oh. 333. 

7250. Add. Annotation : — Reid. Re Hayden, Pask 
v. Perry, [1931] 2 Oh. 333. 

7252. Add. Annotation : — Reid. Re Hayden, Pask 
r. Perry, [1931] 2 Ch. 333. 

7255a. Gilt to married woman or heirs — Whether 
husband included.] — With regard to Re 
Walton's Trust, I find the facts in that case 
to have been these : real estate & 
personal estate were given by will to trustees, 
upon trust for testator’s wife, & after her 
decease to be sold, &> the proceeds divided 
equally between testator’s children (nomina- 
tim), “ or their heirs or assigns.” The 
Vice-Chancellor decided in favour of the 
children of a daughter who had died in the 
interval between the death of testator, & 
that of the tenant for life, & against her hus- 
band, who claimed his wife’s share as her 
administration (Page Wood, V.-C.). — Re 
Walton’s Trust (1856), cited 2K.&J. 738 ; 
revsd. on other grounds, mb nom. Re Walton’s 
Estate (1856), 8 De G. M. & G. 173, 
L. JJ. 

Annotation: — Folld. Be Boyer, Neatherooafc v. Lawrence, 
[1935] Ch. 382. 

7255b. .] — A testatrix by her will gave 

£600 upon trust for the benefit of E. & F. 
during their lives, & after the death of both 
of them she directed that the amount should 
be equally divided “ among such & so many 
of my brothers & sisters or their heirs as 
shall be living at the time of my decease.” 
N., a sister of testatrix, survived testatrix, 
but died in the lifetime of her husband : — 
Held : the husband of N. did not take as her 
heir, — jje Boyer, Neathercoat v. Law- 
rence, [1935] Ch. 382 ; 104 L. J. Ch. 171 ; 
152 L. T. 553 ; 51 T. L. R. 259. 

7297. Add. Annotations: — Apld. Re Williams’ 
Settlement, Greenwell v. Humphries, [1929] 
2 Ch. 361. Refd. Bosworthick v. Clegg (1929), 
45 T. L. R. 438. 


PART XVI, SECT. 17, SUB-SECT. 11 . 

. — H. (b) ii. 

7180 *v. .] — On a gift of life 

Income in remainder to heirs of 
testatrix, the heirs are to he ascer- 
tained as at the date of death of 
testatrix . — Me Allan, [1939] 1 D. L. R. 
766.— CAN. 


PART XVI. SECT. 17, SUB-SECT. It.— 
H. (c) 1. 

o I. .] — Me Benjamin (1931), 3 

M, P. R. 5.— CAN. 


PART XVL SECT. 17. SUB-SECT. 11.— 
H, ii). 

7247 i. Whether words substitutional 
— Bequest of personalty dt realty . } — By 
her will testatrix gave the whole of 
her estate to her husband W. for life, 
& after bis decease to be equally 
divided amongst " my children , or 
their heirs.” W., who was still alive, 
& six of bar children survived the 
testatrix. E., a son, died leaving him 
surviving a widow & child, 3c made a 
will by which he appointed W. his 
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sole exor. & beneficiary. Testatrix's 
estate comprised both personalty 3c 
realty : — Held : the words u or their 
heirs ” in testatrix's will wees words of 
substitution & not of limitation. — Me 
Roberts’ (C. J.) Will (1929), 29 
S. R. N* S. W. 662 ; 46 N. a W. W. N. 
188.— AUS. 

PART XVI. SECT. 17, SUB-SECT. 11.— 
I- <§>. 


7298 i. Divorced wife — Gift during 
widowhood .) — A testator by his Wifi 



VoLXLIV.- Wills. Cases 7304—7880. 


7304. Add . Annotation : — Apld. Re Smallev, 
Smalley v. Scotton, [1929] 2 Ch. 112. 

7307a. .] — Testator by his will gave all his 

property to “ my wife E. A. S. Testator 
left a lawful wife M. A. S. & children by her 
& contributed to their support, but about 
five years before his death had contracted 
a bigamous marriage with a widow E. A. M., 
who lived with him & was known as E. A. S., 
& believed she was, & was reputed to be, his 
wife. The will was produced by E. A. M. : — 
Held : the will, taken in connection with the 
surrounding circumstances, indicated that 
the testator intended to benefit E. A. M., she 
being in a secondary sense & by repute his 
“ wife,” & therefore she was entitled, although 
not his wife nor bearing his surname. — Re 
Smalley, Smalley v . Scotton, [19291 2 Ch. 
112 ; 98 L. J. Ch. 300 ; 141 L. T. 158 ; 45 
T. L. R. 390 : 73 Sol. Jo. 234, C. A. 

7309. Add. Annotation : — Consd. Re Smalley, 
Smalley v. Scotton, [1929] 2 Ch. 112. 

7314. Add. Annotations : — Dlstd. Re Williams’ 
Settlement, Greenwell v. Humphries, [1929] 
2 Ch. 301. Refd. Bosworthick v. Clegg (1929), 
45 T. L. R. 438. 

7347. Add the following paragraph & citations : — 
Testator, by his will, bequeathed a share 
of his residuary estate upon trust for G. for 
life, & after his death for his children in equal 
shares, & in case he died without children 
upon trust for the person or persons who 
under the statutes for the distribution of 
intestate estates would on his decease have 
oeen entitled as his next of kin, in case he 
had then died possessed thereof intestate. 
Testator died in 1875, & G. died without 
leaving children in Mar. 1927 i—Held : the 
share was divisible among the persons entitled 
under the Statutes of Distribution in force at 
the date of testator’s death, there being no 
contrary intention expressed in the will to 
exclude the operation of those statutes, so as 
to introduce the rules of distribution con- 
tained in Administration of Estates Act, 
1925 (c. 23). — Re Sutcliffe, Sutcliffe v . 
Robertshaw, [1929] 1 Ch. 123 ; 98 L. J. Ch. 
33 ; 140 L. T. 135 ; 72 Sol. Jo. 384. 

Annotation: — Consd. Re Sutton, Evans v. Oliver. [1934] 
Ch. 209. 

7347a. .] — Residuary bequest upon trust 

“ for such person or persons who at the 


decease of my wife shall be of my blood & 
of kin to me & who under the statutes for the 
distribution of the personal estates of in- 
testates would be entitled to my personal 
estate if I were to die immediately after the 
death of my wife intestate.” Testator died 
on Oct. 9, 1923, & his widow died on June 0, 
1933. Between these dates Administration 
of Estates Act, 1925 (c. 23), had come into 
operation, & by sect. 40 new rules of 
intestate succession had been prescribed. By 
sect. 50 (2), trusts declared by a will coming 
into operation before the commencement of 
the Act by reference to the Statut/es of Dis- 
tribution “ shall, unless the contrary thereby 
appeal's, be construed as referring to the 
enactments relating to the distribution of 
effects of intestates which were in force 
immediately before the commencement of 
this Act ” : — Held : the persons to take the 
residue were to be ascertained according to 
the law of distribution in force before the 
commencement of Administration of Estates 
Act, 1925 (c. 23). — Re Sutton, Evans v. 
Oliver, [1934] Oh. 209 ; 103 L. J. Ch. 127; 
150 L. T. 453 ; 50 T. L. R. 1£9. 

7347b. .]-• By a settlement dated 

Mar. 19, 1924, W. gave certain property to 
the Public Trustee upon trust to divide a 
a part thereof among “ such ersons bcingp 
next of kin of tiie set, tier at the date of her 
death according to Ac in such manner At 
proportions as are prescribed by the Statutes 
of Distribution as if the settlor died un- 
married At intestate Ac as if the whole of the 
trust fund was personal estate.” By her 
will made on the same day W. gave all her 
estate not disposed of by the settlement 
to the Public Trustee “ upon the like trusts 
At to Ac for the like ends intents Ac purposes Ac 
with the like powers A provisions applicable 
thereto as are declared by Ac contained in 
the said indenture of settlement with regard 
to the trust premises settled thereby after my 
death shall have occurred.” \V. died in 
1929:— Held: the trust funds under both 
the settlement A the will must be administered 
according to the law of intestacy in force at 
the date of the settlement. — Re Walsh, 
Public Trubtee v. Walsh, [I930J 1 All E. R. 
327 ; 80 Sol. Jo. 204, (J. A. 

7380. Add. A nnotatiotv Refd. Re Hooper, 
Hooper v. Carpenter, [1930] 1 All E. R. 277. 


directed his trustees to “ pay to my 
wife so long as she shall remain un- 
married ” an annuity of £200, & the 
trustees were empowered to apply for 
maintenance, “ subject to my wife’s 
incomo during widowhood.” A rocital 
in the codicil referred to the direction 
in the will to pay “ my wife so long as 
she shall remain my widow ” ; sub- 
stituted for the annuity of £200 one of 
£156 ; & in other respects referred to & 
confirmed his “ said will.” After the 
date of tho codicil the testator divorced 
his wife. 

Before the execution of tho codicil, 
an order that testator should pay his 
wife for life £3 a week for maintenance 
was made under Destitute Persons Act, 
1910. This amount was later increased 
to £4 58. per week ; & later, in tho 
divorce proceedings, the Supremo Ct. 
ordered testator to pay his wife £4 a 
week. Testator purchased for her an 
annuity of £208. On originating sum- 
mons, asking whether, on the assump- 
tion that the annuity of £156 in the 
codicil was substitutionary & in lieu 
of the annuity of £200 in the will, the 
annuity was payable : — Held : the 

J.S. 


context was siillKient to displace the 
position which would have obtained 
had the gift been merely to “my 
wife ” ; the annuity was given during 
widowhood ; & as tho testator's 

divorced wife was never his widow, she 
could not take the annuity. — lit- New- 
(JOMBK, CKKSSWELT. V. NEWUOMHK, 
[1938] N. Z L. R. 98 ; 14 N. Z. L. J. 
47.— N.Z. 

sp. Hindu testator. )-- By bis will 
testator, a Hindu, provided that “ if 
I shall marry after execution of this 
my will ” tho residue of his estate 
should bo divided equally between “ my 
wife ” 8c his brother : -Held : evidence 
was not admissible from tin: inter- 
preter of the will to deceased of tho 
Hindustani words which he used for 
“if X marry” 6c “wife,” nor of the 
precise meaning of those Hindustani 
words ; hut evidence was admissible to 
prove a local standard of inter] iretation, 
viz., one based upon the special 
usages of a religious sect or an alien 
population.— Bumito a ’h Curator v. 
Sarhoo Estate, [1937J N. L. R. 253. — 
S. AF. 


I PAHT XVI. SECT. 17, SUB-SECT. 11. — 

J* (a). 

p 1. .] — Re Yo UNO, {1928] 2 

D. L Tt 96(1; 62 O. L. R. 276.— CAN. 

PART XVI. SECT. 17, SUB-SECT. 11.— 
J. (d.l 1 

7365 v. revsd. sub nom. Mo(*>uakrie 
v. Eastern Trust Co., [1928] 1 b. L. It. 
239 ; {1928] S. C. R. 13— CAN. 

7366 lx. .1 — Re Campbell, [1928] 

4 D. L. R. 797 ; 63 O. L. R. 30.— CAN. 

PART XV L SECT. 17, SUB-SECT. 11.— 
J. (d) ill. 

7389 I. A 8< ertainment at death of 
testator Y — By his will testator, after 
a certain bequest to his wife, gave her 
a life estate in the whole of ids residuary 
mil & personal estate, & then provided 
that, after the death of hie wife, all his 
real & personal estate should be con- 
verted into money, & such money 
should be handed over “ to my then 
living nearest of kin ” : — Held : the 
persons who wore entitled in remainder 
on the death of tho life tenant 
were such of testator’s nearest blood 

90 
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Cases 7485— 7073. English and Empire Digest Supplement, 


7485, Add. Annotation : — As to (1) Consd. Price 
v . Gould (1980), 143 L. T. 833. 

7455. Add. Annotation : — Consd. Price v. Gould 
(1930), 143 L. T. 333. 

7482. Add. Annotation : — Reid. Re Bridgen, Chay- 
tor v. Edwin, [1938] Oh. 205. 

7496a. Persons within Administration of Estates 
Act, 1925 (c. 23), s. 48.] — By her will, made in 
1930, a testatrix, a spinster, directed '* all 
my possessions to be held in trust after my 
death & divided equally amongst all my 
relations ” : — Held : (1) the terms of the will 
created no intestacy, but constituted an 
effective disposition of the whole of the 
property of the testatrix ; (2) as in wills 

made before the Administration of Estates 
Act, 1925 (c. 23), the ct. adopted a rule of 
convenience whereby the term “ relations ” 
was construed as meaning the persons other 
than a husband or wife who on an intestacy 
would have taken under the Statute of Dis- 
tributions, so in wills made since that Act 
the terms should be construed as meaning 
those persons who on an intestacy would 
actually have taken under Part IV. of the 
' Act in the circumstances of each case 'not 
as including the whole class defined* by 
Pa»rt IV. as potential beneficiaries on intes- 
tacy ; (3) accordingly, the estate should be 
divided in equal shares per capita among the 
persons who would have been entitled under 
Part IV. of the Act if the testatrix had died 
intestate. — Re Bbidgen, Chaytor v. Edwin, 
[1938] Ch. 205 ; [1937] 4 All E. R. 342 ; 107 
L. J. Ch. 124 ; 158 L. T. 238 ; 54 T. L. Ii. 
100 ; 81 Sol. Jo. 922. 

7581. Add. Annotations : — Consd. Re Bain, Public 
Trustee v. Ross, [1930] 1 Ch. 224. Refd. Re 
Stratton, Stratton v. A.-G., [1930] 2 Ch. 161 ; 
Re Ashton, Westminster Bank v . Farley, 
[1938] Ch. 482. 

7596. Add. Annotation : — Folld. Re Forbes, Public 
Trustee v. Hadlow (1934), 78 Sol. Jo. 336. 

7590 a , .] — R e Forbes, Public Trustee 

v . Hadlow (1934), 78 Sol. Jo. 336. 


7601a. Lady’s maid.] — Re Forbes, Public 
Trustee v. Hadlow (1934), 78 Sol. Jo. 336. 

7620a. Change of ownership of business unknown 
to legatee.] — By his will, made in Oct. 1933, 
a testator gave “ to every person who shall 
at the date of my death be in my service & 
shall have been in my service for not less than 
three years continuously immediately prior 
to that date ” one year's wages. Testator 
had carried on the business of a sports 
ground proprietor. In May, 1931, testator 
had signed a declaration of trust whereby he 
admitted & acknowledged that he held the 
business of a sports ground proprietor carried 
on in his name in trust for the persons 
mentioned in the declaration in certain 
proportions. Testator continued until his 
death to manage the business exclusively. 
The question arose whether certain persons 
who had been employed in testator’s business 
since before May, 1931, &, without any know- 
ledge of any change in the ownership of the 
business, had remained in the employ of the 
business continuously until testator’s death, 
were entitled to legacies under testator’s 
will : — Held : the employees were in 

testator’s service for a continuous period of 
three years immediately prior to his death 
within the terms of the will, & they were 
entitled to legacies. — Re Howell’s Trusts, 
Barclays Bank, Ltd. v. Simmons, [1937] ‘3 
All E. R. 647. . 

7637a. Confined to wages in cash.] — The ct. 

held that a bequest to a ’servant of “one 
year’s wages ” was confined to wages in cash, 
& did not include various other benefits to 
which the servant was entitled. — Re Peacock, 
Public Trustee v . Birchenough (1929), 45 
T. L. R. 301 ; 73 Sol. Jo. 220. 

7648a. Gift to “my sister in laws ” & brothers in 
law ” — Whether spouse of brother or sister of 
testatrix’s deceased husband included.] — Re 

Richards, Cawley v. Dacey, [1939] W. R. 408. 

7673. Add. Annotation : — Refd. Sbaw v. Public 
Trustee (1929), 141 L. T. 405. 


relations ascertained at his death as 
were living at the date of the expira- 
tion of the life estate . — Re McRae, 
McDonald v. Cheer (1828), 28 

S. R. N. S. W. 447 ; 45 N. S. W. W. N. 
93. — AUS. 

PART XVI. SECT. 17, SUB-SECT. 11.— 
K. (b). 

7442 xi. .] — Held : “family” 

meant the children of testator. — Re 
Allen, [19331 S. A. S. R. 122.— AUS. 

o 1. — Testator directed his 

trustees to pay the income of his estate 
to his daughter for life, & if she left 
no issue then to give to his half brother 
w., one-fourth of his estate “ to be 
expended by him at his discretion & 
without account for the benefit of 
more needy members of his branch of 
my father’s family.” Testator's 
daughter died without issue in 1927. 
Testator’s father was married twice & 
had children by both marriages. W. 
was a child by the second marriage, & 
he Sc three other children of the second 
marriage who were living at testator’s 
death predeceased the daughter : — 
Held : the words “ his branch of my 
father’s family ” were not intended by 
testator to apply to W.*s issue, but to 
benefit children of the seoond marriage 
who were living at his death, the word 
“ family ” being used in its primary 
meaning of children. Sc as no contrary 
intention appeared, the members 


composing it were to be ascertained as 
at testator’s death. — Re Hathaway. 
Wardropkr e. Wood (1929), 64 

N. B. R. 347.— CAN. 


o h. 

D. L. R. 433 


.J — Re Hobbs, [1929] 4 
: 64 O. L. R. 370.— CAN. 


PART XVI. SECT. 17, SUB-SECT. 11. 

— Q. 

sm. “ Niece ” — Grandniece.) — Re 
Laseure Estate ; Random v. 
Laseure, [1931] 3 W. W. R. 775. — 
CAN. 

sp. “ Nephews & nieces ” — Whether 
grand-nepheics ct* grand -nieces included. ] 
— Gift to “ nephews & nieces 
(immediate heirs) ” held not to include 
grand-nephews & grand-nieces. — M ere- 
dith v. Meredith, [1939] 1 D. L. R. 
673.— CAN. 


PART XVI. SECT. 18, SUB-SECT. 1 
sa. Bequest to one child — Bequest of 
residue to " all ” children — Enumera- 
tion of children omitting first donee — 
Rejection of “ aUd’y—Rc Short (Ont.), 
[1929] 1 D. L. R. 4«4.— CAN. 


•b. “ Farm ” — Lands owned not farm 
lands in local sense.) — Re MoCaig 
Estate, Leisemere v. Residuary 
Legatees & Burnet, [1931] 2 

W. W. R. 673.— CAN. 


«d. “ Legatees ” — In residuary donee 
— Whether donees of previous charitable 
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bequest included .] — While the words 
“ legacies ” Sc “ bequests ” are in- 
discriminately used in testamentary 
'dispositions to mean gifts of personalty, 
vet a testator may use them to dis- 
tinguish donations to different classes. 
& Ids intention to do so. If clear, will 
be given effect. — Re Tyhurst, Smith 
v. Chatham Trustees, Home of the 
Friendless, [1932] S. C. R. 713 ; 4 
D. L. R. 173.— CAN. 


PART XVI. SECT. 19, SUB-SECT. 1. 

d I. .] — Rocihe v. Roohe, [1930] 

4 D. L. R. 310.— CAN. 

PART XVI. SECT.^19, SUB-SECT. Z. 

7704 xxvl. .1— Testator by his 

will directed his trustee to divide the 
residue of his estate among his children, 
the share of each child to be vested in 
Sc paid to that child at twenty-one 
years of age. By a codicil testator 
directed his daturhters* shares of 
residue to be sold Sc invested. Sc 
restricted the gift to his daughters to a 
life estate, with remainder to their 
respective children : — Held : the gift 
to the daughter contained in the will 
was an absolute gift, from which 
interests were carved out by the 
codicil in favour of the daughter’s 
children, Sc aa the daughter never had 
children, the absolute gift remained 



VoL XLIV.— Wills. Cases 7742a -8009- 


7742a* .] — In this case an absolute term of 

ninety-nine years limited to J. 0. amongst 
other limitations of a real estate under a 
will* was, with reference “ to the true con- 
struction of the several parts of the will,” 
considered not as an absolute term, but as 
determinable on the death of J. C. — Coryton 
v. HELYAR (1745), 2 Cox, Eq. Cas. 340 ; 30 
E. R. 166. 


Annotations: — Consd. Clarke v. Haokwcll (1788), 2 Bro. 
0. C. 804 ; Lytton v. Lytton (1793), 4 Bro. C. C. 441 ; 
Wykham v. Wykham (1811), 18 Ves. 395 ; Sherratt v. 
Bentley (1834), 2 My. & K. 149. Refd. Mansell (Lady) 
v. Mansell (8irHl757), Wilm. 36 ; Northumberland (Earl) 
v. Egremont (Earl) (1759), 1 Eden. 435 ; Strong v. Teatt 
(1760), 1 Wm. Bl. 200 ; Evans d. Brooke v. ABtley (1762), 
1 Wm. Bl. 521 ; Frogmorton d. Bramstone v. Holyday 
(1765), 3 Burr. 1618 ; Venables v. Morris (1797), 7 Term 
Rep. 342 ; Wilkinson v. Adam (1812), 1 Vos. & B. 422 ; 
Hart v. Tulk (1852), 2 De G. M. & G. 300 ; Key v. Key 
(1853), 4 De G. M. & G. 73 ; Windus v. Windus (1856), 6 
De G. M. & G. 549. 

7781a. Absolute gilt “ subject to provisions & 
directions hereinafter contained.”] — Testator 
by his will devised Sc bequeathed the residue 
of his real So personal estate equally among 
several named children “ subject to the 
provisions So directions hereinafter con- 
tained.” The provisions & directions settled 
the shares of daughters, but failed to dispose 
of the whole interest of a married daughter 
who died without children : — Held : a gift 
in these terms is not an absolute gift So the 
personal representatives of the daughter 
were not entitled to the interest undisposed of. 
— Re Cohen’s Will Trusts, Cullen v. 
Westminster Bank, Ltd., [1036] 1 All E. R. 
103. 


7798. Add. Annotations : — Refd. Re Orfobai, Orlo- 
bar v . Orlebar, [1036] Ch. 147 ; Re Cart- 
wright, Cartwright v. .Smith, [1030] Ch. 90. 


7911. Add. Annotation : — Extd. Re Sleeman, 
Cragoe v . Goodman (1929), 167 L. T. Jo. 116. 

7911a. .] — Re Sleeman, Oraqoev. Goodman, 

[1929] W. N. 16; 167 L. T. Jo. U6 ; 67 
L. Jo. 163. 

7958a. Life interest to remain property of 

descendants.] — The testatrix made her will in 
the French language So included a gift of which 
the following is the English translation : “I 
bequeath to B. for her life So after her death 
to her son L. should he survive her the life 
interest in my holding of War Loan. . . . 
This life interest will remain the property of 
the descendants of the B. branch of the 
family until extinct.” At the date of the 
will, L. in fact had descendants. Upon a 
summons, the question was raised as to what 
interest L. took under this clause : — Held : 
( 1 ) this was not an indefinite gift to L. of the 
rents So profits so as to be equivalent to an 
absolute gift ; 44 the descendants ” were not 
exclusively the descendants of L., So therefore 
the gift could not be construed as creating an 
entailed interest under the Law of Propertv 
Act, 1025 (c. 20), e. 130 (2) ; (3) L. took a life 
interest only, &, subject to that, the holding of 
War Loan fell into residue. — Re Brownlie, 
Brownlie v. Mu\ux, 1 1038] 4 All E. U. 64'. 

8001. Add. Annotation : — Refd. Re Dunoombe, 
Wrixon-Becher v. Faversham, [1032] 1 Ch. 
622. 

8003. Add. Annotations : — Refd. Re Duncombe’s 
Will Trusts, Wrixon-Becher v. Faversham 
(Earl) (1932), 140 L. T. 412 ; Re Hind, Bern- 
stone v. Montgomery, [1933] Ch. 208. 

8009. Add. Annotations : — Refd. Re Duncombe’s 
Will Trusts, Wrixon-Becher v. Faversham 


unaffected. — Re Bishop, Public 
Trubtkk v. Bishop [1928J S. A. S. R. 
302— AUS. 

7704 xxvii. .] — By the first 

clause of the will In question herein the 
testatrix gave her “ entire estate,” 
with certain exceptions, to her brother. 
The will then went on to provide that 
on the death of her brother ” the 
residue of my estate then remaining ” 
should go to another named person, 
the testatrix’ niece ; — Held : the 
brother took an absolute estate, not 
merely a life interest, & the gift over 
to the niece was void. — Re Robinson 
Estate, [19301 2 W. W. R. 609 ; [1931] 
I D. L. R. 289 ; 39 Man. L. R. 93 ; 
revsff., [19301 3 D. L. R. 820 ; 1 

W. W. R. 935.— CAN. 


PART XVI. SECT. 19, SUB-SECT. 3. 
— B. 

7768 ill. .]— A testator by 

his will bequeathed all his possessions 
to his wife for her absolute use or dis- 

S osal. There were further provisions 
i the will that at her death. If she had 
made no will to the contrary & if 
testator survived her, the proporty 
after payment of debts should be 
divided among certain named bene- 
ficiaries : — Held : the wife took an 
absolute & not a life interest in all 
property real & personal of testator.— 
lie Hervet, Stephens v. Marks & 
Hbrvey, [1936] Q. S. R. 217.— AUS. 

•f. Absolute gift followed by executory 
devise. ] — Where testator has made an 
absolute gift to a beneficiary, & In the 
succeeding sentence an executory devise 
beginning with the words “ & at his 
death ifhe has no lawful issue ” fol- 
lowed by a sentence beginning, & 
if he leaves a widow,” the clear 
inference of testator’s intention is that 
the beneficiary takes a fee simple. — Re 


Stark & Trim, [19321 O. R. 263 ; 2 
D. L. R. 603.— CAN. 

■k. Absolute gift to wife — Provision 
for disposition of “ any remaining at 
her death .”] — A wife takes an absolute 
interest by a gift of residue to her 
without restriction, subject to a pro- 
viso that any remaining at her death 
should be divided among the children. 
— Nova Scotia Trust Co. v. Smith 
[19331 2 D. L. R. 272 — CAN. 

am. Gift of real & personal estate to 
wife — Subsequent “ restrictions .”] — Re 
Scott Estate, [1937 J 3 W. W. R. 272. 
—CAN. 

PART XVI. SECT. 19, SUB-SEOT. 3. 

— C. 

d I. .] — A gift to “ my wife 

& on her death to the Home Mission 
Fund of the Presbyterian Church ” 
creates a life estate only with remainder 
to the fund. — Central Trust Co. of 
Canada v. MacPherbon (1936), 11 
M. P. R. 118— CAN. 


PART XVI. SECT. 19, SUB-SECT. 6.— 

A.- (a). 

a. affd. [1928J 8 D. L. R. 773; 
[192818. C. R. 329.— CAN. 

PART XVI. SECT. 19, SUB-SECT. 6.— 
A. (I) t. 

\ |. .] — Re Beckbtead, [1928] 4 

R. 666 ; 62 O. L. R. 690.— CAN. 

i, SUB-SECT. 6.— 


* 


PART XVI. SECT. 

A. 

ag. At his decease to his heir mate 
absolutely .] — A testator, who resided 
in England Sc died there in 1869, 
devised certain land in Victoria upon 
trust for his son for life, “ & at bis 
decease to his heir male absolutely or 
ffCrUng any lawful son to his eldest 
daughter absolutely ** ; — Held : the 
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rule in Shelley's Case did not apply. & 
the words ” heir male ” designated the 
oldest son of the life tenant. — Re 
Rudduok. Equity Trustees Exec- 
utors & i Agency Co.. Ltd. v. Rud- 
duok, [1935] V. L. R. 251 ; 41 Argus 
L. R. 351— AUS. 

PART XVI. SECT. 19, SUB-SEOT. 6.— 
B. (a). 

a 1. Remainder to ” representa- 

tives.”] — Re Moran, Clay v. Eastern 
Trust Co. (N. R), [1929J 1 D. L. R. 
592.— CAN. 

a il. Insurance policy payable to 

donee.] — Testator devised all his pro- 
perty, including all life Insurance In 
trust for hie sister-in-law for life & 
then to her grandson absolutely. 
Three of his policies were payable to bis 
aister-ln-law : — Held : Her Interest in 
these was cut down to a life interest. — 
Re Rogers Will (1935), 9 M. P. R. 
575.— CAN. 

PART XVI. SECT. 19, SUB-SECT. 6.— 
B. (b) ill. 

7968 11. .] — Testator made be- 
quests of money to his three daughters, 
“ these respective sums for my 
daughters & their heirs, the interest 
during their lives to be absolutely 
theirs & not subject to the control of 
their husbands ; & after their decease, 
the principal shall be equally divided 
among their lawful Issue as they shall 
severally attain the age of twenty -one 
years, & in case any of my daughters 
shall not marry or have any lawful 
issue, then at their decease such 
daughter’s share shall be equally 
divided between her surviving sisters 
or their heirs ” Held : each daughter 
took not a life interest merely bat an 
absolute Interest. — Re Lloyd. Powell 
v. Richardson (1929), 54 N. B. R. 
336.— CAN. 
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(Earl) (1932), HO L. T. 412 ; Re Jones, Public 
Trustee v. Jones, [1934] Ch. 315. 

8010. Add. Annotation : — Refd. Re Duncombe’s 
Will Trusts, Wrixon-Becher v. Faversham 
(Earl) (1932), 140 L. T. 412. 

8017. Add. Annotation : — Refd. Re Duncombe’s 
Will Trusts, Wrixon-Becher v . Faversham 
(Earl) (1932), 146 L. T. 412. 

8022. Add. Annotation : — As to (1) <Sc (2) Overd. Re 
Duncombe’s Will Trusts, Wrixon-Becher v. 
Faversham (Earl), [1932] 1 Ch. 622. 

8026. Add. Annotation : — Refd. Barton v, Moor- 
house, [1935] A. C. 300. 

8028. Add. Annotation : — Consd. Re Duncombe’s 
Will Trusts, Wrixon-Becher v. Faversham 
(Earl) (1932), 146 L. T. 412. 

8032. Add. Annotation : — Refd. Re Hind, Bern- 
stone v . Montgomery, [1933] Ch. 208. 

8082a. .] — By his will dated May 22, 

1879, testator bequeathed certain chattels 
to his exors. upon trust to “ permit the same 
to go along with & be used & enjoyed so far 
as the rules of law & equity will permit 
by person or persons who under or by virtue 
' of this my will shall for the time being be* in 
the actual possession or entitled to the receipt 
of the rents & profits of the mansion & 
demesne of W. included in & settled by ” a 
resettlement dated Oct. 31, 1874, but so as 
not to vest absolutely in any tenant in tail 
by purchase until he attained twenty-one 
years of age. The will also contained a 
bequest of residuary personal estate. The 
W. estate was not settled by testator’s 
will but by the resettlement, & the words 
“ this my will ” in the bequest of chattels 
were therefore construed as “ the resettle- 
ment.” In the events which had happened 
testator’s daughter, E,, was on July 6, 1917, 
tenant for life in possession under the 
resettlement, & his nephew A. tenant in tail 
in remainder expectant on the event which 
happened of testator’s three daughters dying 
without sons. By a disentailing deed of that 
date A. disentailed the property comprised 
in the resettlement with the consent of E. as 
protector of the settlement, & A. & another 
daughter of testator joined in conveying the 
property to E. in fee simple. E. survived 
testator’s other daughters & died in 1930. 
In the events which had then happened 
testator’s great nephew B. would, but for 
the disentailing deed, have then become 
tenant in tail in possession. He died soon 
afterwards. On a summons raising the 
question who on the death of E. became 


entitled to the chattels, Luxmoore, J., who 
would apart from authority have held that 
the chattels fell into residue, decided on the 
authority of Hogg v. Jones > No. 8022, that 
B. became entitled to the chattels absolutely 
on E.’s death. On appeal : — Held : revers- 
ing the decision of Luxmoore, J., but without 
deciding whether the chattels belonged to E. 
absolutely or fell into residue, as B. had never 
been in the physical possession of the mansion 
house & demesne of W., he did not become 
entitled to the chattels on E.’s death. — Re 
Duncombe, Wrixon-Becher v . Faversham, 
[1932] 1 Ch. 622 ; 101 L. J. Ch. 280 ; 146 
L. T. 412, C. A. 

8039. Add. Annotation : — Consd. Sifton v. Sifton, 
[1938] 3 All E. It. 435. 

8146a. Marriage subsequently annulled.] 

— By his will, the testator, who died in Dec. 
1919, gave his wife, inter alia , “ during her 
life & widowhood,” the use of his house for 
the unexpired residue of the term for which 
it was held. In 1925, by agreement between 
the wife & the testator’s son, who were both 
the trustees of the will & the principal bene- 
ficiaries thereunder, the house was sold 
<fc the proceeds invested. On Sept. 24, 1925, 
the widow remarried A the investments were 
thereupon transferred to the son (the latter 
being entitled to them under the will upon 
the determination of the widow’s interest), 
who converted {hem to hi& own use. On 
May 24, 1937, a decree nisi of nullity was 
pronounced of the widow’s marriage in 1925 
on her own petition alleging the husband’s 
incapacity, & this was duly made absolute. 
The widow contended that her life interest 
in the house had not determined in 1925, & 
claimed the appropriate relief : — Held : (l) the 
applt.’s widowhood determined on her re- 
marriage ; (2) the transfer was made, not 

under a mistake of fact, but under a com- 
posite mistake, partly of fact & partly of 
intention ; (3) the fact that the fund was 
transferred by agreement, in contemplation 
of the re-marriage, & not after the ceremony, 
made no difference ; (4) the claim could not 
be treated as one for money had & received. 

The fund had ceased to exist as a trust fund, 
& had been handed over to deft, on a con- 
dition which had been fulfilled, <te, if a party 
so acted that the fair inference to he drawn 
from his conduct was that he consented to 
the transaction, he could not subsequently 
question the legality of the transaction. — 
Re Eaves, PIaves v. Eaves, [1939] 4 All E. R. 
260 ; 50 T. L. R. 110 ; 83 Sol. Jo. 942, C. A. 


PART XVI. SECT. 10, SUB-SECT. 7.- 
B. 


h I. .1 — He Bradshaw Estatk, 

[19341 3 W. W. R. 577 ; [1935] 1 

D. L. li. 167 ; 42 Mon. L. R. 525.— 
CAN. 


PART XVI. SECT. 19, SUB-SECT. 8. 

— D. 


q 1. .1 — Testator gave to his 

wife the whole of his estate 44 for her 
sole use as long os she may live,” &, at 
her death, to nieces & nephews “ what 
shall then remain over of my estate *’ : 
— Held, : no more than a life estate was 

f iven, but the description 44 what shall 
hon remain over of my estate ” 
adequately implied a power on the 
part of the widow to encroach on 
capital ; & what remained after her 


encroachments passed at her death 
under the will to his nephews & nieces. 
— Stapler v. Can. Bank Commerce, 
[1929] 3 D. L. R. 651 ; 64 O. L. R. 69. 

—CAN. 

q ii. .] — A gift to a widow of 

income for life with a right to encroach 
on corpus for comfort, maintenance & 
support, is not dependent as to 
encroachment upon prior exhaustion of 
her own. means .- — He Luke, [1939] 1 
D. L. R. 764.— CAN. 


PART XVI. SECT. 19. SUB-SECT. 8.— 

E. (c). 

8141 vii. -* .] — A testator gave all 

his real & personal estate to his wife 
“ provided she remains my widow, 
she nevertheless theroout maintaining 
supporting & educating my infant 
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children, but should she marry again ’* 
he gave his estate to his trustee for 
conversion & distribution equally 
among all his children : — Held : the 
widow took a determinable life interest 
in the estate only, & not an absolute 
interest subject to divesting on re- 
marriage. — He Hamdorf, [1935] 
S. A. S. R. 396.— AUS. 

PART XVI. SECT. 19, SUB-SECT. 8.— 

F. (a). 

sk. After life interest — “ Whatever 
remains." ] — Gift to wife of all real & 
personal estate “ the same to be used 
during her lifetime as she may require 
it,” provision being made at her death 
fordivision of 44 whatever remains ” : — 
Held : to constitute a life estate. — 
Lister v. Gilbert (1938), 12 M. P. R. 
566.— CAN. 



VoL XLIV.— Wills. Cases 8217-8534a, 


8217. Add. Citation : — 140 L. T. 369. 

Add. Annotation : — Refd. Re W. D. J., ri9341 
Ch. 174. 

8329a. Application to substitutional gift.] — 

The rule stated in Jarman on Wills, 7th ed., 
at p. 1772, that, where there is a gift to a 
compound class consisting of children & the 
issue of any deceased child who should have 
died leaving issue, there must be double 
words of severance, if a tenancy in common 
is to be imported not only only the children, 
but also among the grandchildren, does not 
apply where the gift is in such a condensed 
form that words of division can readily be 
construed as applying not only to the original 
class of children, but to any substituted issue. 
— Re Froy, Froy v. Froy, [1938] Oh. 666 ; 
[1938] 2 All E. It. 310 ; 107 L. J. Ch. 342 ; 158 
L. T. 518 ; 54 T. L. R. 613 ; 82 Sol. Jo.273. 


8344. Add. Annotation : — Refd. Re Hayden, Pask 
v. Perry, [1931] 2 Ch. 333. 

8368. Add. Annotation : — Apld. Re Froy, Froy v. 
Froy, [1938] Ch. 560. 

8375. Add. Annotation .—Refd. Re Coleman, 
Public Trustee v. Coleman, L1930J Ch. 528. 

8385. Add. Annotation : — Consd. Re Hayden, Pask 
v . Perry, [1931] 2 Ch. 333. 

8495. Add. Annotations : — Consd. Re Dale, Mayer 
v. Wood, [1931] 1 Ch. 357. Apld. Re Cos- 
sontine, Phiip v. Wesleyan Methodist Local 
Preachers' Mutual Aid Assocn. (1932), 76 
Sol. Jo. 512. 

8511. Add. Annotation : — Consd. Re Dale, Mayer 
v . Wood, [1931] 1 Ch. 357. 

8534a. .] — By his will testator gave all his 

residuary real & personal estate to his trustees 


PART XVI. SECT. 19, SUB-SECT. 8.— 

F. (b).. 

8164 i. Whether first donee takes 
absolutely — “ Residue of my estate that 
may he remainxny over at. her death ."] — A 
mortis causa settlement, by which 
testator conveyed his whole estate to 
his stepdaughter E., whom he also 
appointed his sole extrix., contained 
this provision : “ In the event of T. 
surviving his sister, the said E., the 
revenue of the residue of my ostato 
that may be remaining over at her 
death shall fall to the said T.. but in 
liferent for his liferent use allenarly, 
& at his death to my own heirs whom- 
soever in fee.” E. survived testator, 
& died leaving a general settlement by 
which she bequeathed her whole estate 
to her brother T., who aurvived her. 
At tho date of her death she still re- 
tained in her possession, in their 
original forms, certain securities which 
had belonged to the testator, & a 
deposit receipt ‘representing heritage 
belonging to him which she had sold. 
In a question between T„ as his sister’s 
universal legatee, & testator’s heirs 
whomsoever regarding the right of 
these funds : — Held : the effect of the 
provision above quoted was to restrict 
tho absolute gift originally made by 
testator to E. to a right of consumption 
of testator’s estate during her lifetime ; 
&, accordingly, as the funds in question 
wore at hor death still capable of 
identification as part of testator’s 
estate, they passed in terms of his 
settlement, as residue of his estate, 
in fee to hip heirs whomsoever, subject 
to a right of liferent in favour of T. — 
Heawstdk v. Smith, [19291 S. C. (Ct. 
of Sees.) 68.— SCOT. 

8164 ii. .] — Re Wells, Reilly 

e. Lewin (1935), 9 M. P. R. 580; 5 
V. L. J. (Can.) 163. CAN. 

sb. Whether first donee takes abso- 
lutely — Gift over of ” what is left .”1 — 
Testator gave to his wife certain pro- 
perties, & at her death “ what was left 
was to go over to ” a granddaughter, 
Sc the will further directed that tho 
wife was to have ** the power to do 
what she likes with ” the property, but 
what remained at the death of the wife 
was to go to the granddaughter 
Held ; the wife did not take an 
absolute interest in tho property, but 
took an interest for life with power to 
dispose of the whole or part of the 
corpus of the property, & that on tho 
death of the wife the granddaughter 
took any part of the property undis- 
posed of . — Re McIntosh, [1929] S. A. 

a. R. 21 .— A us. 


®d. “ If there is any left .”] — 

A will read as follows ; ** I give, devise 
& bequeath all my real & personal 
estate of which I may die possessed 
in the following maimer, that is to say : 
unto my wife N. K. & I nominate & 
appoint N. K. to be executrix of this 


my last Will & Testament. After 
the death of my wife, my estate is to 
go to my grandchildren equally, if 
there is any left ” : — Held : the will 
vested the testator’s estate in the 
widow absolutely. — Re Kane Estate, 
[1934] 2 W. W. It. 202 ; 3 D. L. R. 
637 ; 4 2 Man. L. R. 265.— CAN. 

sf. Qjfi 0 f “ -whatever remains.”] 

— Testator devised bis residue in tboso 
terms : ” All the residue ... 1 devise 
Sc bequeath to my wife provided, how- 
ever, that whatever remains of said 
residue at her death shall be dividoti 
as follows . . .” : — Held : the wife 
took an absolute estate in foe simple 
in the residue . — Re Smith’s Estate, 
Nova Scotia Trust Co. v Smith 
(1933), 6 M. P. R. 205.— CAN. 

sk. “ Balance, if any.”]— A 

gift of r« ..id uo of realty & personalty to 
a wife lor her Ubo Sc benefit with a 
direction that Blie should leave tho 
balance if uny to a mission fund is an 
absolute gift to the wife. — Re Moore 
(1925), 67 O. L. R. 530.— CAN. 

PART XVI. SECT. 19, SUB-SECT. 9.— 

A. (a). 

8179 viii. .] — Testator by 

his will vested residuary property in his 
wife “ to be used by hor at discretion 
in educating & providing for my two 
sons”:— Held: the wife took the 
beneficial interest in tho residue, sub- 
ject to a trust or charge to educate & 
provide for the sons as in her discretion 
seemed proper. — Hourioan v. Trus- 
tees Executors Sc Agency Co., [1934] 
V. L. It. 279 ; 4 0 Argus L. R. 283 ; 8 
A. L. J. 146.— AUS. 

PART XVI. SECT. 19, SUB-SECT. 9.- 

A. (b). 

8200 ii. .] — Re Pearce, Pearce 

v. Pearce, [1927 ] S. A.S. R. 397 — AUS. 

8202 ii. ] — Public 

Trustee v. Weir, [1928] N. Z. L. It. 
800.— N.Z. 

sd. Trustee to have ” control ” of 
estate — Whether amounting to beneficial 
interest.] — Testator by Ids will ap- 
pointed his wife solo executrix, Sc, 
after a direction in usual form to pay 
debts, provided as follows : " I give 

devise & bequeath all my property to 
my Wife Elizabeth Emrna to be held 
in trust bv her for tho benefit of our 
children. The said Elizabeth Emma 
to have control of the estate during her 
lifetime.” Upon an originating sum- 
mons for the interpretation of the will : 
— Held : the widow took no beneficial 
interest under the will & that she held 
the property only as trustee for the 
children. -He Wallace, Wai.lace v. 
Wallace, [1932] N.Z.L. R. 479.— N.Z. 

PART XVI. SECT. 19, SUB-SECT. 9.— 

B. (a). 

8206 L Application in discretion 
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of donee.] — Raker v. Dumaresq, 11934] 
8. C. R. 665. -CAN. 


PART XVI. SECT. 19, SUB-SECT. 10.— 

A. (a). 

8256 x. .]— O. gavo hie real & 

S ors o rial estate to his wife, J. *' for 
ae use & benefit of herself & our dear 
daughter, A’ upon the death of his 
wife the whole of his estate was ” to 
revert to my door daughter, E. afore- 
said for hor sole use & benefit ” Sr. 
he appointed his wife sole executrix. 
Testator died In 1901 Sc E. died In 
1911: — Held.: the gift created u 
joint tenancy, Sr J. took the wholo 
gift by survivorship.- Re Chambers 
(1925), 21 Tas. L Ii. 20.— AUS. 

8266 xi. A boquost to a 

number of persons without any accom- 
panying explanatory words creates a 
joint tenancy. — Re Bancroft, Eastern 
Trust Co. v. C alder, 11936] 4 D. B. R. 
571.— CAN. 


PART XVI. SECT. 19, SUB-SECT. 10.-— 

B. (a). 

si. Trubl for educatitm A' provision.] 
— Testator loft the residue of his 
property to ids widow as trustee, to be 
used by bor at her discretion in 
educating Si providing for his tw'o sons 
It, & P. : -Jleld : the sons took as 
tenants in common. Sc uot as joint 
tenants. — Hourioan v. Trustees Exe- 
cutors & Agency Co., Ltd., 11933] 
V. L. K. 470 ; Argus L. It. 501.— AUS. 


PART XVI. SECT. 19, SUB-SECT. 10.— 

C. (a) ii. 

8616 I v. — — Testator, by his 
will, gave one-fourth of a section of 
land upon trust for his G. to use, 
occupy, & enjoy for life, & as to tho 
remaining three-fourths, upon similar 
trust for throe other children. On the 
death of the children respectively, the 
will directed the trustees to sell that 
portion of the section in which each 
nad a life interest. Sc to stand possessed 
of the proceeds from any such sale on 
trust ” for all my grandchildren being 
Issue ” of tho four children ” who shall 
live to attain the age of twenty-one 
years share &c share alike.” There W’ob 
also a direction to use the wholo or 
part of the income for the benefit, etc., 
of all or any of the children of tho four 
children respectively, whether of full 
age or not. Tho residue of the estate 
was given to the four children or such 
as should be ulive at the testator’s 
death share 8c share alike. Certain 
grandchildren died In the lifetime of 
the life tenants Held : there was a 
gift of the proceeds of each of the four 
parts to the children of each life 
tenant .— Re Baulderstone, (1928] 
S. A. S. tt. 262.— AUS. 
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upon trust to pay the rente, profits A income 
to his wife for life A after her death upon 
trusts for sale A to divide the proceeds into 
two equal portions, one to be paid to his son 
A. & the other on certain trusts for his 
daughter B. A her children as therein men- 
tioned. By a codicil testator, after reciting 
that since the date of his will he had pur- 
chased a freehold house, devised the same on 
trust for his wife for life & on her death for 
E. for life. He then directed his trustees 
on these events happening to sell the house 
A “ divide the proceeds thereof equally 
between the children of ‘ my son A. A my 
daughter B.* ” A. was married, with one 
child, a son. B. was also married, A had sis: 
children. A.’s son having died, his legal 
personal representative was one of the defts. 
to the summons. One of B.’s children, a son, 
also died, A his legal personal representative 
was also a deft. : — Held : although on the 
authorities a gift to be equally divided 
between the children of A. A B. ought, in 
the absence of surrounding circumstances, 
to be construed as a gift in equal shares to 
x the individual B. A the children of A., the 
' construction must in each case depend bn 
the particular context A all the surrounding 
circumstances ; the gift in the codicil 
included all testator’s grandchildren, both 
A. ’s A; his daughter B.’s children, & accord- 
ingly the proceeds of Bale were divisible in 
sevenths . — Re Dale, Hater v. Wood, [1931] 
1 Oh. 367 ; 100 L. J. Oh. 237 ; 146 L. T. 632. 

Annotation : — Conid. Re Coaeentine, Philp v. Wesleyan 
Methodist Local Preachers’ Mutual Aid Assocn. (1932), 
76 Sol. Jo. 512. 

8688a. “ Divided between"]. — Re Cossentine. 
Philp v. Wesleyan Methodist Local 
Preachers’ Mutual Aid Assocn., No. 
7179b, ante. 

8552. Add. Annotations : — As to (2) Folld. Re 
Prosser, Prosser v. Griffith (1929), 167 L. T. 
Jo. 307. Consd. Re Dale, Mayer v. Wood, 
[1931] 1 Oh. 367 ; Re Cossentine, Philp v. 
Wesleyan Methodist Local Preaohers’ Mutual 
Aid Assocn. (1932), 76 Sol. Jo. 612. 

8558a. .] — Re Prosser, Prosser v. Griffith 

(1929), 167 L. T. Jo. 307 ; 67 L. Jo. 346 ; 
[1929] W. N. 85. 

Annotation : — Consd. Re Dale, Mayer v. Wood, [19311 1 Oh. 
357 . 

8588. Add. Annotation : — Distd. Re Froy, Froy v 
Froy, [1938] Ch. 666. 

8625. Add. Annotation : — Refd. Re Forbes, Public 
Trustee v. Hadlow (1934), 78 Sol. Jo. 336. 

8698a. .] — Testator executed a codicil to his 

will whereby he revoked the appointment of 
an executor A appointed another in his 

S lace, revoked a specific devise A bequest A 
eclared certain other trusts of the property 
comprised therein, gave oertain directions 
to his trustees, bequeathed pecuniary legacies 
additional to those in his wul A declared that 
the power of appointing new trustees should 
be exercised by the surviving A continuing 
trustees, A in other respecte confirmed his 
will. On the same day he executed another 
codicil in almost identical terms, the only 
material difference being that a blank left 
in the amount of a legacy in one codicil was 


filled in in the other. The two codicils were 
attested by the same witnesses A placed in 
one envelope, which was sent to abank for 
custody. The testator at a later date 
executed another, which he described as a 
“ third ” codicil to his will, A referred therein 
to his will A codicils : — Held : the two 
codicils of even date were duplicates of one 
A the same instrument, A that the legacies 
thereby given were substitutional A not 
cumulative. — Re Michell, Thomas v. 
HoSkins, [1929] 1 Ch. 662 ; 98 L. J. Ch. 197 ; 
140 L. T. 686 ; 45 T. L. R. 243. 

8703. Add. Annotation : — Refd. Re Gardner’s Will 
Trusts, Boucher v. Horn, [1936] 3 All E. R. 
938. 

8712a. .] — Where a second codicil appears to 

be only a repetition of a former, with the 
addition of a simple legacy, the legacies are 
not doubled. Parol evidence read, to show 
they were intended as accumulative. — 
Coote v. Boyd, Coote v. Coote (1789), 2 
Bro. 0. C. 521 ; 29 E. R. 286. 

8886. Add. Annotation : — Apld. Re Hayden, Pask 
v. Perry, [1931] 2 Ch. 333. 

8840. Add. Annotation : — Consd. Re Hayden, Pask 
v. Perry, [1931] 2 Oh. 333. 

8897a. .] — A testator by his will, drawn up in 

clauses in English form, appointed applts. to 
be his exors. A trustees, A by clause 6 devised 
to his son certain real property consisting of a 
number of plots of land A ther buildings there- 
on situated at Lagos. A separate clause at 
the end of clause 6 stated that : “ These 
devises shall take effect upon my said son 
attaining the age of twenty-five years.” 
Testator died in 1918, A the son, on attaining 
the age of twenty-five years in 1930, brought 
an action against applts. claiming an account 
as from the date of testator’s death of the 
rents of the properties devised to him by 
clause 6 of the will: — Held: (1) the estab- 
lished rule for construing devises of real 
estate is that they are to be held to be vested 
unless a condition precedent to the vesting 
is expressed with reasonable clearness ; (2) on 
a consideration of the whole of the will A 
of the circumstances in which it was made, A 
applying the above-stated rule or principle, 
the words “ shall take effect ” related to the 
devise taking effect in possession, A were not 
intended to impose a condition precedent on 
the devise, which, therefore, was to be con- 
strued as vesting at the death of the testator, 
subject to divestment if the son should fail to 
attain the age of twenty-five years, A was 
not contingent on his attaining that age. 
The son was accordingly entitled to the rents 
claimed. — Bickersteth v. Shanu, [1936] 
A. 0. 290 ; [1936] 1 All E. R. 227 ; 105 
L. J. P. C. 63 ; 154 L. T. 360 ; 52 T. L. R. 
290 ; 80 Sol. Jo. 164, P. 0. , 

8902. Add.* Annotation : — Refd. Bickersteth v. 
Shanu, [1936] 1 AH E. R. 227. 

8910. Add. Annotation : — Refd. Bickersteth v. 
Shanu, [1936] A. C. 290. 

8918a. “ Shall take effect ” on attaining 

specified age.} — Bickersteth v. Shanu, No. 
8897a, ante. 


PART XVI. SECT. 19, SUB-SECT. 10.-C. (b) I. 

8546 1L Re Cbosbt (1925), SI Tag. L. R. SO.— AUS. 
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8919a. .] — A testator who died in 1914 

domiciled in Scotland & was survived by 
his widow, two sons & three daughters, 
directed his trustees by his will (1) to settle 
certain capital sums on each of his five 
children ; (2) to give the life-rent of the 
remainder of his estate to his widow ; & (3) on 
her death, after increasing the amount of the 
children’s provisions, (a) to convey the herit- 
able or real estate in Scotland to his elder 
son, whom failing to his younger son, & (b) to 
divide the whole residue of the estate equally 
between the elder & the younger son ; & in 
the event of the elder son dying before 
attaining the age of 26 & leaving lawful 
issue, such issue were to take his half, but 
failing such issue his half was to go to the 
younger son or his issue. There was a vest- 
ing clause in the will which declared that the 
bequests & provisions “ shall vest at the dates 
when the same are due & payable & fall to be 
made over.” The elder son, who died at the 
age of 41, predeceased the widow & left no 
issue. The questions raised in the appeal 
were (a) whether one half of the residue 
primarily destined to the elder son vested in 
him a morte testatoris , & ( b ) if it did not so 
vest whether it passed to the younger son & 
his issue, or was the subject of an intestacy 
& was thus available as a fund out of which 
testator’s widow & children could benefit : — 
Held : the vesting clause could reasonably 
be construed to mean that the one half of the 
residue destined to the elder son vested in 
him a morte testatoris , at which date he had 
already attained the age of 26, regardless of 
whether the widow was then alive e,: not. 

Per Lord Maugham : In both Scotland & 
England, where a testator’s intention could 
be gathered with reasonable certainty from 
the entire will, supplemented by extrinsic 
evidence if admissible, that intention was 
effective even against the literal meaning of 
the particular non-technical words used by 
testator in the will. — Parkes (or Keswick) 
v. Parkbs (or Keswick), [1936] 3 All E. R. 
663, H. L. 

8950. Add. Annotation : — Consd. Re Heath, Public 
Trustee i>. Heath, [1936] Oh. 269. 

8954. Add. Annotation : — Consd. Bickersteth v. 
Shanu, [1936] 1 All E. R. 227. 

8969. Add. Annotation : — Refd. Re Heath, Public 
Trustee v. Heath, [1936] Oh. 269. 

8993. Add. Annotation : — Apld. Re Heath, Public 
Trustee v. Heath, [1936] Ch. 269. 


8998. Add. Annotation : — Refd. Re Heath, Public 
Trustee v. Heath, [1936] Ch. 269. 

9015. Add. Annotation : — Refd. Re Alston-Roberts- 
Wests’ Settled Estates, [1928] W. N. 41. 


9016. Add. Annotation : — Consd. Bickersteth v. 
Shanu, [1936] 1 All E. R. 227. 


9087. Add. Annotation : — Apld. Re Heath, Public 
Trustee v. Heath, [1936] Oh. 259. 


9071a. .] — Testator bequeathed a sum of 

stock to trustees, upon trust, during sixty 
years from his death, if the law should allow, 
or, if not, then during the lives of his two 
sons, & of the survivor, & twenty-one years 
after his death, to lay out the dividends in 
repairing & insuring the houses, etc., on his 
farms, called H. & S., it being his desire, 
that, upon no account, should the timber of 
such farms be cut down during the said term 
of sixty years, on pain that the person so 
cutting such timber should lose all interest 
in the said estates, as if he were dead, & 
upon trust to pay the surplus, if any, of the 
said dividends, equally among the persons 
for the time being in possession of the estates 
under his will, during the continuance of the 
said trust ; & immediately after the expira- 
tion,. thereof, to transfer one moiety of the 
said stock to the person then in possession 
of the H. farm, such person being one of his 
sons, or a descendant of a son ; but if not, 
then to the descendants of testator’s brothers 
& sisters, & to pay the other moiety in like 
manner to the person in possession of the 8. 
farm. Testator devised the H. farm to the 
same trustees, in fee, upon trust for his son J ., 
for ninety-nine years, if he should so long live, 
remainder to the use of his first & other sons 
in tail, with divers remainders over. 
Testator devised the S. farm in like manner 
for the benefit of his son H. & his issue. J. 
& H., & their eldest sons, barred the entail 
in remainder in the said farms & resettled 


the same, <fc, the stock having been trans- 
ferred into cfc. under Trustee Relief Act, 
petitioned for the payment out of the fund 
to them : — Held : the fund being intended 
for the benefit of the sons & their issue, the 
period for the enjoyment of the capital had 
been accelerated by barring the entail, 
which had determined the restriction against 
cutting down timber . — Re CJolson’s Trusts 
(1853), Kay, 133 ; 2 Eq. Rep. 267 ; 23 
L. J. Ch. 156 ; 22 L. T. O. 8. 183 ; 2 W. R. 
Ill ; 69 E. R. 67. 


PART XVL SECT. 20, SUB-SECT. 2. 
— B. (d). 

0018 i. Whether (rift vests before age 
attained .] — Re Brewer’s Will, 
Brewer v. Brewer (1932), (M.P.R. 
801. — CAN. 

PART XVI. SECT. 20, SUB-SECT. 8. 
—A 

9060 v .1 — In case of a vested 

legacy payable at a future time, there 
is a complete severance of the legacy 
from the residue. — Mankkji Rubtomji 
V. Nanabhai Corset ji (1928), L L. R. 
68 Bom. 724.— IND. 

PART XVL SECT. 20, SUB-SECT. 3.— 
B. (b). 

0101 v. — — .J — Bequests of a certain 
amount of stock in a oo. to each of the 
nephews & nieoee of testator “ who 
shall be alive at the time of my death 
& who shall attain the age of 21 years 


— Held : in view of other provisions 
of the will, to be vested subject only 
to being divested on death before 
attaining 21 years of ago without 
leaving issue. Therefore, tlie nephews 
& nieoes who were at the death of 
testator & still were under 21 years of 
age were entitled to the dividends on 
their shares paid between the date of 
the death of testator & the date of 
their attaining respectively the age of 
21 years. — Re Tegler Estate (Alta.), 
[1929] 1 D. L. R. 446 ; 1 W. W. R. 
181.— CAN. 

9101 vl. .] — Singer e. Singer, 

[1982] S. C. R. 44 ; ID. L. It. 284.— 

CAN. 

PART XVI. SECT. 20, SUB-SECT. 8. 

— D. 

9178 li. .] — Where testator 

gives funds upon certain events, 
namely, the death of a legatee, vesting 
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is postponed until that event ocours. — 
ETaszakd v. Winchester, [1935] 4 
D. L. R. 14: affd. sub. nom. Re 
Roberson, [1930J 4 D. L. It. 443 ; 6 F. 
L. J. (Can.) 133; revsd, sub. nom . Re 
Roberson, Cameron v, Haszard, 
[1937] 8. C. R. 361 ; 2 D. L. R. 574.— 
CAN. 


PART XVI. SECT. 20, SUB-SECT. 8.— 
E. (a). 

9178 1. .] — United Church v. 

Murphy, [1931] 1 D. L.R. 452.— CAN. 


9178 II. .] — Testator's will, 

after providing for collection Sc pay- 
ment of debts Sc fop certain specific 
legacies, provided for sale of certain 
property, comprising the residue of 
his estate, & investment of the pro- 
ceeds & payment of the interest for the 
maintenance of his wife & daughter A. 
until A , who, however, predeceased 
testator, attained 21 yeans of age. Sc, 
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0205. Add . Annotation : — Generally , Consd. Browne 
v. Moody, [1930] 2 All E. R. 1695. 

0207. Add. Annotation : — Refd. lie Froy, Froy v. 
Froy, [1038] Ch. 566. 

9210a. .] — Testatrix, by clause 5 of her will* 

set aside a fund of $100,000, & gave the 
income therefrom to her son for his life, & on 
his death she directed the fund to be divided 
as follows : one half to her grand-daughter 
E. & the other half, equally between her 
daughters F., 0. & H. By clause 0 she gave, 
devised & bequeathed the residue of the 
estate equally between the said grand- 
daughter & her three daughters share & share 
alike. By clause 7 she directed that, if the 
grand-daughter or any of the daughters 
predeceased her or her son leaving issue, the 
child or children of the person so dying should 
take the share to which their mother would 
have been entitled had she survived. All 
the beneficiaries mentioned survived testa- 
trix. A special case was stated for the 
opinion of the Supreme Ct. of Canada, asking 
two questions : (a) whether the legacies 

given by clause 5 on the death of the son 
♦vested in the beneficiaries on the death of the 
testatrix ; (b) if they became so vested 

whether they were liable to be divested 
under clause 7. The Supreme Ct. answered 
the first question in the negative, & the 
second question did not arise. On appeal 
to the Privy Council : — Held : the legacies 
given by clause 5 on Jie death of the son 
vested in the beneficiaries on the death of 
testatrix since the postponement of the 
division was solely for the purpose of inter- 
posing a life interest in favour of the son ; 
in the case of a beneficiary dying in the life- 


time of the son without issue the legacies 
would not be divested ; in the case of a bene- 
ficiary dying in the lifetime of the son leaving 
issue, the legacies would be divested in favour 
of the child or children of the beneficiary so 
dying. — Browne v. Moody, [1936] A. C. 
635 ; [1930] 2 All E. R. 1695 ; 105 L. J. 
P. C. 140 ; 155 L. T. 469 ; 53 T. L. R. 5 ; 
80 Sol. Jo. 814, P. C. 

Annotation : — Consd. Greenwood v. Greenwood, [1939] 2 
All E. R. 150. 

9241. Add. Annotation : — Apld. Re Sutcliffe, Alison 
v . Alison, [1934] Ch. 219. 

9267. Add. Annotation : — Consd. Re Sutcliffe, 
Alison v. Alison, [1934] Ch. 219. 

9274. Add. Annotation : — Refd. Greenwood v. 
Greenwood, [1939] 2 All E. R. 150. 

9294. Add. Annotation : — Refd. Browne v. Moody, 
[1930] 2 All E. R. 1695. 

9328. Add. Annotation : — Consd. Re Sutcliffe* 
Alison v. Alison, [1934] Ch. 219. 

9334a. .] — Testator, who died without issue 

but was survived by his wife, devised all 
his real & personal property upon trusts to 
pay the income from his estate to his widow 
for her life, with power to dispose of an 
undivided third share in the whole of the 
property, by will, in any manner she should 
wish, & directed his trustees “ to divide the 
remaining two-thirds equally amongst all my 
brothers A sisters now living if any of 
them shall have predeceased* my wife then 
to the child or children of such brother or 
sister shall be given the share such brother 
or sister would have received if alive.” The 
widow of the testator was predeceased by a 
sister of the testator, who had survived him 


on A. attaining 21 years of ago or dying, 
for payment of $400 of Interest to his 
wife annually during her life, & then 
provided that ** any money remaining 
after the puymont of said $400 shall 
be equally divided among my children, 
the issue of any deceased child to take 
parent’s share. On tho death of my 
wife the wholo of my property shall 
be divided between my children (the 
issue of any deceased child shall be 
entitlod to parent's share) said division 
to be in equal Bhares " : — Held : tho 
estate of any deceased child of testator 
who died in the lifetime of testator's 
widow & loft no issne him surviving 
was not entitled to share in tho income 
from the Bald residue or in the corpus 
when dividod on the widow’s death. — 
Busch ij. Eastern Trust Co., [1928] 
3 P. L. R. 834 ; (1928] 8. C. R. 479.— 
CAN. 

9178 Hi. .]— Testator “ devised 

& bequeathed " his Beat on the Winni- 

B eg Grain Exchange to one of his sons, 
k, & an amount equal in value to that 
seat to his other eon, S,, & thon gave 
& bequeathed u all the balance of my 
property of every kind both real & 
personal unto my trustees [also exors.] 
In trust to convert the same Into money 
8c invest the proceeds in any invest- 
ments which they deem advisable with 
power tp vary such investments at their 
discretion & pay the income of the 
proceed^ to my wife during her life. 8c 
after her death to pay to my daughter, 
A. P., the sum of ten thousand dollars 
8c to divide the balance of the corpus 
equally between, my eons, S. A. H. & 
G. B. H.” Power was given to the 
trustees to .postpone the conversion 
of any part of the property for so long 
as they should think fit, & it was 
directed, that the inoome of any un- 
converted property should he paid & 
applied in the same manner as if con- 


verted . The wife & the three children 
survived testator, but tho two sons 
died in the mother’s lifetime. A. P. 
is living. S. loft a daughter him 
surviving, & G. left him surviving a 
widow, who is said to have remarried. 
Testator’s widow died while the appeal 
in these proceedings, which were 
brought by the exors. on a motion 
for the construction of the will, was 

S ending. The question for oonstruc- 
on was whether by reason of the death 
of the sons in the lifetime of their 
mother there was an intestacy with 
respect to the residuary bequests to 
them upon the view that the bequests 
were not vested in their lifetime, hut 
were conditional on their surviving 
her : — Held : the bequests to the 

children vested on testator’s death. — 
He Hargraft Estate, [1934] 1 

W. W. R. 753 ; 2 D. L. R. 593 ; 42 
Man. L. R. 47.— CAN. 

9178 liii. .] — The Ct. of Appeal 

must yield Implicit obedience to the 
decision of the Supreme Ct. of Canada 
in Busch v. Eastern Trust Co., [19281 
S. C. R. 479, which decided that if 
there is no grift in a will save in a 
direction to pay after the determination 
of a prior life estate, there is not a 
vested legacy & the right of the legatee 
is defeated if he predeceases the period 
of payment. — He McFarlane, [1934] 
O. R. 383 ; 3D.L.E. 457.— CAN. 

9178 llv. .] — Devise to children 

on death or remarriage of wife confers 
a vested estate. — He Uniacke, [1934] 
2 D. L. R. 413.— CAN. 

9178 Iv. .] — He Hammond, 

[1934] 2 D. L. R. 580 ; S. C. R. 403.— 
CAN. 

PART XVL SECT. 20, SUB-SECT. 3.— 
E. (e). 

9269 xix. Held: the post* 
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ponement of the gift until after the 
life Interest was merely for the con- 
venience of the estate, & the estates 
of the children wore therefore vested 
ut testator’s death. — He Moore, [1931] 
4 D. L. R. 668 ; O. R. 454.— CAN. 

9269 xx. .] — Testator’s will 

directed that his trustee should stand 
possessed of $10,000 in trust, as to one 
moiety thereof for tho sole & separate 
use of a daughter A. & as to the other 
moiety for a daughter I., & after the 
decease of said daughters or either of 
them the trustee to stand possessed 
of the share of the daughter so dying 
in trust to be divided between all the 
children of said daughter in equal 
shares on their respectively attaining 
the age of twenty -one years. The 
moiety held in trust for I. was fully 8c 
finally distributed. A. died in Jan. 
1931. She had four children, Isabella, 
Annie, John, & Flora. Of these 
Isabella only survived her mother. 
Flora diod in infancy & by will John 
left all his estate to his sister Isabella, 
Annie was survived by two children, 
C. 8c P. : — Held : there were no words 
of present gift in favour of Annie's 
children to be found in the will, 8c 
no language to interpret which could, 
consistently with the will, be made 
effective to vest any portion of the trust 
fund in them. The granddaughter 
Isabella therefore was entitled to all 
the trust fund still awaiting distribu- 
tion.— He Yale (1931), 44 B. C. R. 
196.— CAN. 

9269 xxi. .] — Testator gave his 

property ih trust for his wife, 8c ** at 
her death to give the sum of $1,000 
to each one of my children : — Held : 
the children took vested legacies on the 
death of testator. — He Mersereau's 
Wax (1936), 10 JA. P. R. 177 ; sub nom. 
Mersereau v . Scott, 5 F. L. J. (Can.) 
276.— CAN. 
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but had died unmarried & without issue. A 
question having arisen, on the death of the 
widow, as to whether or not the estate of the 
testator’s deceased sister was entitled to 
share in the distribution of the two- thirds 
forming the residuary estate to the testator’s 
brothers & sisters, a summons was issued for 
the determination of this question : — Held : 
the right to the two-thirds of the residuary 
estate vested in the brothers <fc sisters of the 
testator upon his death, & such a vested 
interest could only be defeated by a clause 
of divestiture or one of forfeiture in a given 
event. The representative of the testator’s 
deceased sister was, therefore, entitled to a 
share in the estate. — Greenwood v. Green- 
wood, [I 939] 2 AH E. H. 150 ; 55 T. G. It. 
007, P. C. 

9340. Add. Annotation : — Distd. Ganapathy Pillay 
v . Alamaloo, [1929] A. C. 402. 

9406. Add. Annotations : — Consd. Rc Jefferies, 
Finch r. Martin, [1936] 2 All E. It. 026; 
Berry v . Geen, [1988] A. C. 575. 

9408. Add. Annotation : — Refd. Berry v. Geen, 
[1938] A. C. 557. 

9504. Add. Annotation : — Refd. I. It. Oomrs. r. 
Abbey (1938), 82 Sol. Jo. 729. 

9530. Add. Annotation : — Consd. Re Heath, Public 
Trustee v. Heath, [1036] Ch. 259. 

9535a. ]. — By his will testator gave £5,000 to 

E. G. H. if she should be living at the date 
of the death of the survivor of himself & his 
wife & should attain the age of 21 years 


or marry under that age, & proceeded : “In 
case the said E. L. H. predecease me or 
shall survive me but shall not attain the age 
of 21 years or marry under that age, then 
... I give the said legacy of £5,000 to 
L. K. B.” E. L. H. survived testator & his 
wife, but was under the age of 21 years & 
unmarried : — Held : E. L. H. took a vested 
interest, subject to be divested in the event 
mentioned. Tho rule in Phipps v. Ackers t 
No. 8993, applied to a gift of pure personalty. 
— Re Heath, Public Trustee v. Heath, 
[1936] Ch. 259 ; 105 L. J. Ch. 29 ; 154 L. T. 
536 ; 52 T. G. II. 54. 

9571a. .] — A will provided that at the 

expiration of twenty-one years from the 
death of testator a trust fund should be 
divided into five shares, that one of such 
shares should be paid to each of testator’s 
four sons, & that, in tho event of any of the 
sons dying before the period expired leaving 
a child or children, such child or children 
should take the share to which such son would 
have been entitled if he had survived, & in 
default of issue of any son, the sharo of such 
son should be payable to the surviving sons 
equally : — Held : the child of a son who died 
before the expiration of the period was 
entitled only to the one-fiftli share which his 
father would have taken, <fc was not entitled 
to participate in the share of a son who died 
before the expiration of the period without 
issue.— G anapathy Pillay v. Alamaloo 
[1929] A. C. 462 ; 98 G. J. P. C. 109 ; 141 
G. T. 43, P. C. 


PART XVI, SECT. 20. SUB-SECT. 3.— 
F. (a). 

9335 v. .1 — Testator, after 

devising a life OHtate to his wife in a 
certain property, directed that upon 
her death same should bo sold, & the 
proceeds, along with those from the 
sale of another property, invested. & 
the principal & interest divided equally 
between named grandchild ren “ or 
tho survivors of them in equal shares 
as soon as the youngest surviving one 
shall have attained the age of twenty- 
one yoars ” : — Held : a graudehild 
dying beforo the youngest surviving 
grandchild attained the age of twenty- 
one years was not entitled to a Hhare. — 
Pumjo Trustee v. Bowyen, [1929] 
N. Z. L. R. 438.— N.Z. 

PART XVI. SECT. 20, SUB-SECT. 3.— 
H. (o). 

9473 iv. .] — Roacit v. Roach, 

fl 931] S. C. R. 512; 3 D. L. R. 374 - 

CAN. 

PART XVI. SECT. 20, SUB-SECT. 3.— 
J. (a). 

9506 i. General rule.] — A will which 
loft the estate in trust directed the 
exor. & trustee, a trust co., to pay the 
interest derived from tho estate to 
testator’s widow during her life & upon 
her death to distribute the corpus of 
the estate among his children “ then 
living.” It also provided that in the 
event of any child dying before the 
date of “ the final distribution of my 
estate ” leaving children, they should 
take their parent's share, & that in the 
event of his wife dying beforo the 
testator the income of the estate should 
he paid for the support of his children 
& upon the youngest child attaining 
twenty-one years the estate should 
be divided “ among my children then 
living The trust co. was authorised 
to advance any portion of the principal 
of the estate toward the support, etc.. 


of any of the children, but. it was also 
providod that ” upon the final dis- 
tribution of my estate ” the amount, 
advancod together with interest thereon 
should lie dodueted from the portion 
coming to such child. The testator 
left him surviving his wife & three 
children each of which at t ho time of 
the present application had become of 
ago but was unmarried : — Held : the 
corpus vested in the children at the 
date of testator’s death hut the vest- 
ing was not absolute, being subject 
to divestiture in the event of a child 
predeceasing the widow & leaving 
children . — lie Wieners Estate, [1939] 
2 W. W. R. 1 4.— CAN. 

PART XVI. SECT. 20, SUB-SECT. 3.— 
J. (b). 

9508 vi. .] — A will provided for 

a legacy to each of four children, “ to 
be paid to such of tho beneficiaries as 
they shall become of age,” with a gift 
over to the surviving children in the 
event of one or more of the children 
dying before becoming of age, & with 
a direction that the legacies should 
be paid out of tho proceeds of the crop 
grown on a certain quarter section of 
land, which was devised to one L., 
with the direction to tho exors. that 
the conveyance to her should bo made 
upon completion of the payment of 
said legacies : — Held : said legacies 
must be looked upon as a provision 
made for the benefit of each child 
upon such child attaining his or hor 
majority, & there could be no vesting 
of tho legacies until the children, or 
the survivor of the children, should 
have reached the age of 21. In the 
meantime the legacies were merely 
contingent, & if the four children 
should die in their minority, the 
legacies, or such portion of them as 
should have accumulated, would rovert 
to tho devisee of tho land .— Re Baird 
Estate. [1931] 1 W. W. R. 263 ; 2 
D. L. R. 1002.— CAN. 
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PART XVI. SECT. 20, SUB-SECT. 3.— 

J. (c.) 

9561 ii. . ] — A hoquoHt of 

income to A. for life & should she die 
without leaving ehildron then to 
testator's next of kin means that tho 
life interest should be distributed 
among the next of kin of testator as at 
time of distribution . — He Pknnook, 
[1936] 2 D. h. R. 192.— CAN. 

PART XVI. SECT. 20, SUB-SECT. 3.— 
J. (d). 

sp. Whether bequest vested or con- 
tingent — Gift over on death before re- 
ceiving share.] — Where a will contained 
a legacy, with ft gift over if tho legatee 
should die before receiving Ins sharo, 
& tho legatee survived testator hut 
died beforo receiving his share ’. -Held : 
the gift vested a morto testatoris. — 
WAnmi v. Eastern Trust <jo. (1936G 
11 M. P. H. 126; 0 F. L. J. (OanA 
197.- CAN. 


PART XVI. SECT. 20, SUB-SECT. 3.— 
L. 

e I. Discretion in trustees to with - 

hold distribution while children in need 
of assistance.] — A will after devising 
certain lands &c all testator’s personal 
property to his wife, devised all the 
rest of his estate to trustees, who were 
empowered to retain, manage, lease, 
sell or otherwise dispose of the whole 
or any part thereof in their discretion 
& to Invest the proceeds & to pnv the 
income, after discharging all liabilities 
in respect of tho estate, as follows : 
“ One half thereof to my wife during 
her life in manner hereinafter de- 
scribed & the rest as follows : To such 
of my children including M. [one of 
the trustees] from time to time as to 
my exors., shall appear to be most in 
need, the payments to be at tho 
absolute discretion of my exors. If at 
any time it appears to my trustees that, 
none of my children are in need of 
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Cases 9615— 10,268a. English and Empire Digest Supplement. 


9015. Add. Annotation : — Reid. Parker v. Judkin, 
[1931] 1 Oh. 475. 

9687. Add. Annotation : — Reid. Be Hayden, Pask 
v. Perry, [1931] 2 Oh. 333. 

9748a. Leaving “ issue surviving ” — Child en 
ventre sa rafcre.] — Elliot v. Joioey, No. 
8887a, ante. 

9751. In line 9 of headnote, for “ without leaving * 
read “ without having ” or “ without having 
had.” (See [1915] 1 Oh. 847, n.) 

9810. Add. Annotation : — Reid. Re Curryer’s Will 
Trusts, Wyly v. Ourryer, [1938] 3 All E. R. 
574. 

9839. Add. Annotation : — Generally , Refd. Browne 
v. Moody, [1930] 2 All E. R. 1095. 

9849. Add. Annotation : — Folld. Be Graham, 
Graham v. Graham, [1929] 2 Oh. 127. 

9957. Add. Annotation: — Refd. Re Horroeks, 
Taylor v. Kershaw, [1939] P. J98. 

9978. Add. Annotation : — Refd. Re Hayden, Pask 
v . Perry, [1931] 2 Oh. 333. 

9985. Add. Annotation : — As to (2) Refd. Re Hay- 
den, Pask v . Perry, [1931] 2 Ch. 333. 

10,018. Add. Annotation : — Generally , Refd. Re 
Hayden, Pask v. Perry, [1931] 2 Ch. 833. , 

10,020a. .] — In construing a devise of real 

estate to a class of persons “ or their issue,” 
the words “ or their issue ” must be read as 
words of limitation & not of substitution, the 
word “ or ” being construed to mean “ 
Therefore a devise of real estate to be equally 
divided between the sisters of C. “ or their 
issue ” was held to confer upon each of the 
sisters of O., of whom there were three, an 
estate tail in one undivided third part. — Re 
Hayden, Pask v . Perry, [1931] 2 Ch. 333 ; 
100 L. J. Oh. 381 ; 140 L. T. 303. 

10,157a. .] — Testator gave all his “ sub- 

stance ” to his exors. upon trust as to one 
quarter for his daughter F. S. for her separate 
use, as to one other quarter for his daughter 
A. O. for her sole use for life, & thereafter 
for her children if she leave any equally, as 
to another quarter for the children of his 
deceased son G. J. equally, &, as to the last 
quarter for W. S. ® T. S. The testator 


declared that the benefits under his will 
Bhould become vested on the coming of age 
of the legatee, & that any legacy which by 
the death of any person should lapse should 
go to F. S. A. 0. survived the testator but 
died without having ever had any children, 
& her share lapsed for that reason. The 
question raised was whether the gift over to 
F. S. upon lapse by reason of the death of 
any person took: effect in these circumstances : 
— Held : (1) the one quarter given to A. C. 
did not lapse by the death of any person, 
but for the reason that A. C. had never had 
any children ; (2) the gift over took effect 
under the rule in Jones v. Westcomb (1711), 
Prec. Ch. 310 ; 44 Digest 1176, 10,165, that, 
by necessary implication, the testator must 
be taken to have made provision for the 
event which had happened as well as for the 
lapse by reason of the death of any person ; 
(3) “ lapse ” in this will did not refer only to 
the failure of a gift by reason of the death of a 
legatee in the testator’s lifetime. — Re Fox’s 
Estate, Dawes v. Druitt, Phcenix Assur- 
ance Co., Ltd. v. Fox, [1937] 4 All E. R. 
004 ; 82 Sol. Jo. 74, 0. A. 

10,185. Add. Annotations : — As to (1) Distd. Re 
Graham, Graham v. Graham, [1929] 2 Ch. 
127. Apid. Re Fox’s Estate, Dawes v. Druitt, 
Phoanic Assurance Co. v. Fox, [1937] 4 All 
E. R. 604. 

10,168. Add. Annotation: — Refd. Elliot v. Joicey, 
[1935] A. 0. 209. ” 

10,172. Add. Annotation : — Consd. Re Coleman, 
Public Trustee v. Coleman, [1936] Ch. 528. 

10,175. Add. Annotation: — Folld. Re Graham, 
Graham v. Graham, [1929] 2 Ch. 127. 

10,177. Add. Annotation : — Folld. Re Graham* 
Graham v. Graham, [1929] 2 Ch. 127. 

10,202. Add. Annotation : — Refd. Re Canning’s 
Will Trusts, Skues v. Lyon, [1930] Ch. 309. 

10,205. Add. Annotation : — Folld. Re Graham, 
Graham v. Graham, [1929] 2 Ch. 127. 

10,263. Add. Annotation : — Apld. Re Crosse, Crosse 
v. Crosse (1933), 77 Sol. Jo. 116. 

10,263a. .] — Re Crosse, Crosse v. 

Crosse (1933), 77 Sol. Jo. 116. 


assistance but are all unembarrassed 
financially then after the death of my 
wife my trustees may divide the estate 
among my children then living: in such 
proportions as to them shall seem fit my 
desire being: that as far as possible the 
division shall be made so as to give 
the larger share to those of mv children 
who are not so well off as the others 
nevertheless this desire is not to affect 
the absolute discretion hereby vested 
in my trustees. . . .'* The trustees 
acted on the view that all the income 
(less the share given the widow during 
her life) should be available for dis- 
tribution among needy children with- 
out disposal of the oorpus until the 
time arrived, If at all, when in their 
view, none of the children required 
assistance : — Held : the estate did not 
vest In the beneficiaries upon the death 
of the wife but would vest only when 
the time for distribution arrived ; 
that time would never arrive If it 
should appear to the trustees that the 
last surviving child was In need . — He 
Magee Estate, 110351 1 W. W. R. 
487 ; 2D.LB. 877 ; 49 B. O. R, 481 : 
affd., [1938] 3 W. W. R. 355, P.C.— CAN. 


e ii. Pfnt'cr to trustees to delay 

conversion.] — Words empowering trus- 
tees to dolay conversion held to delay 


vesting:. — lie Gage, [1938] 2 D. L. R. 
737.— CAN. 

f I. Bequest to such daughters 

“ as shaU be spinsters. ”] — Re Goodger 
(1925). 21|Tas. L. R. 17.— AUS. 

PART XVI. SECT. 23, SUB-SECT. 3.— 
B. 

9752 xxv. .1 — Re Maybelle, 

Fox v. Equity Thus tees, Executors 
& Agency Co., Ltd., [19281 V. L. R. 
86 ; [19281 Argua L. R. 65.— AUS. 

PART XVI. SECT. 25. SUB-SECT. 2.— 
A. (o). 

10.073 I. Death in lifetime of tenant 
for life.] — Testator dying In 1898 gave 
to his daughter-in-law the ubo of a 
property for life, with the right to the 
exors. to sell the property & to pay her 
during her life the interest on the 
proceeds of sale, & after her deoease 
to divide the principal among the 
ohildren born to her & his son,” & in 
any event after the death to sell . . . 
such property ... & to divide the 
proceeds among such children, the child 
or children of any such child or children 
of theirs deceased to receive in equal 
parte the portion of such deceased 
parents* share.** The daughter-in- 
law, D., died in 1 926, her husband having 
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predeceased her. Five children were 
bom of the marriage, three of whom 
survived D. Two sons prodeoeased 
her, each leaving a widow hut no issne, 
& each dying intestate : — Held : at the 
death of testator in 1 898 a vested estate 
was created in any child then bom to 
his son & D. subjeot to be divested 
in part as other children were bora; 
8c the widows, or personal representa- 
tives of the sons who died before D. 
would take the husband's share unless 
there was issue, in which ease the issue 
could be substituted for the father ; the 
gift to the children of D. was deter- 
minable only In one event, their death 
leaving issue, an event which did not 
happen. — Re Smith, [19281 1 D. L. R. 
179 ; 61 O. L. R. 412.— CAN. 

10,078 II. .] — Re McDowell 

Estate, [19311 2 W. W. R. 574.— CAN. 

PART XVI. SECT. 26, SUB-SECT. 3. 

" - E. 

sm. Failure to farm estate.) — If real 
estate is devised, with a gift over if 
the devisee failed to farm the devised 
land, a long period of farming creates 
a presumption that the whole estate 
of testator has passed to the devisee. 
— Conroy v . Rogers (1933), 5M.P.B. 
579.— CAN. 



Vol. XLIV.— Wills. Cases 10,405— 10,708, 


10,405. Add. Annotation : — Generally , Refd. 

Browne v. Moody, [1936] 2 All E. R. 1695. 

10,427. Add, Annotation: — Folld. Gilmour v. Mac- 
Phillamy, [1980] A. O. 712. 

10,427a. .] — The word “ survivors ” in a 

will should be given its natural & ordinary 
meaning unless the context necessitates or 
justifies a departure therefrom ; it is not 
enough for that purpose that the natural & 
ordinary meaning produces what might 
appear to be a capricious result, or one not 
in accordance with a logical scheme of dis- 
position. Testator directed that the income 
of the residue of his estate should be paid 
to his nine children in equal shares for their 
respective lives, provided that if any of his 
children should die without leaving issue, 
or widow or widower, the share of the child 
so dying should be equally divided among 
the survivors upon the same trusts & con- 
ditions ; & that after the death of any child 
his or her share in the residue should be held 
(subject to a provision for widows & 
widowers) for his or her children equally : — 
Held : upon the death of a child of testator 
unmarried the issue of a child who had died 
earlier were not entitled to participate. — 
Gilmour v. MacPhillamy, [1930] A. 0. 712 ; 
143 L. T. 606 ; sub nom . Re Macphiliamy 
(Charles), Gilmour v. Macphillamy, 99 
L. J. P. C. 199, P. C. 

10,506a. .] — Testatrix directed her 


trustees, after payment of certain legacies, 
to divide the balance of her residuary estate 
into two equal parts A to pay the income from 
one moiety to one of her two sisters for life, 
A, after her death, to pay the income of that 
moiety to that sister’s husband, (who, how- 
ever, predeceased testatrix). The income of 
the other moiety was given to her other sister 
for life. On the death of the last survivor 
of the life tenants, the residuary estate was 
to be divided among a number of charitable 
institutions. The trusts of the lirst moiety 
having determined on the death of the first 
sister, the question arose whether cross- 
remainder's could be implied so as to entitle 
the surviving life tenant during the remainder 
of her life to the income to which the deceased 
life tenant had been entitled, or whether 
during this per iod such income passed to the 
charitable institutions or passed as on an 
intestacy : — Held : the income ought to be 
paid to the surviving life tenant during the 
remainder of her life. — Re Rtall, West- 
minster Bank, Ltd. r . Harrison, |1939| 3 
All I]. U. 657. 

10,634. Add. Annotation : — Refd. Browne v. 

Moody, [1936] 2 All E. R. 1695. 

10,674. Add. Annotation : — Refd. Re Pilkington’s 
Will Trusts, Pilkington v. Harrison, [1937] 
3 All E. R. 213. 

10,702. Add. Annotation : — As to (1) Refd. Re 
Vaux, Nicholson v. Vaux, [1938] Cb. 581. 


PART XVI. SECT. 27, SUB-SECT. 2. 
— A. 

10,267 l. .] — Re Gordon, 

Stothart v. Weston (1931). 3 

M. P. R. 156.— CAN. 

10,267 ii. .]— If a gift is 

to take effect immediately the question 
of survivorship has reference to the 
death of testator ; if the gift is not 
immediate & there is an intervening 
life estate, the question of survivorship 
is construed as intended to carry the 
gift to the objects who are living at the 
period of distribution. — Commercial 
Trust Oo. v. White, [1937] 2 D. L. R. 
115; 11 M. P. R. 349; 0 F. L. J. 
(Can.) 261.— CAN. 

PART XVI. SECT. 27. SUB-SECT. 2.— 
C. (b). 

10,856 1. Contrary intention of testator.) 
— Re Walker, Choker v. Penny, 
[1928] S. R. Q. 163.— AUS. 


PART XVI. SECT. 27, SUB-SECT. 2.— 
E. (b) I. 


10,401 x. .] — Testator by 

his will directed his trustees to dis- 
tribute the income of his residuary 
estate amongst his children in equal 
shares for the term of their respective 
lives provided that if any of his 
children should die without leaving 
lawful issue or widow or widower 
living at the date of death of suoh 
child the share of the Income of the 
child bo dying “ shall be equally 
divided amongst the survivors upon 
the same trusts & conditions . . .” : — 
Held : the word “ survivors ” must be 
Interpreted in its ordinary meaning & 
the snare of a child so dying must be 
distributed only amongst the actual 
brothers & sisters then surviving such 
child. — M acPhitxamt v . Fox (1928), 


29 S. R. N. S. W. 240 : 46 N. S. W. 


W. N. 85.— AUS. 


PART XVI. SECT. 28, SUB-SECT. 1. 

sp. Trust for “ my other child ” — 
Meaning of “ other**) — Testator, by his 
will, settled certain property upon his 


children, A further direoted as follows : 
“ A if child of mine shall die with- 
out leaving a child, who being a son, 
shall attain the ago of twonty-one 
years, or being a daughter, shall attain 
that age or marry, then the Bhare In 
the Rettled fund, whether original or 
accruing, of any suoh child of mine 
shall be held In trust for my other child 
in such shares as shall correspond with 
their respective original shares.” One 
of testator’s sons died childless ; after- 
wards, another died, leaving one child, 
who attained twenty-one years of age ; 
after, a third son died childless : — 
Held : the use of the word 44 other ” 
in the accruer clause did not import 
that the child, or children, referred to 
therein should survive the point at 
which the accruer clause came into 
operation. Upon the death of the 
third son, the effect of the accrue* 
clause upon his share was to require its 
division among all such children, or 
their representatives, of testator, as 
has not already died without leaving 
any child who attained twenty-ono 
years of ago, or who being a daughter, 
married. — Murphy v. Paxton (1930), 
Agfus L. R. 389 ; 4 A. L. J. 236.— 

PART XVI. SECT. 31, SUB-SECT. 4. 

10,720 L Whether release of personal 
liability.) — Testatoi devised all his 
real A boqueathed all his residuary 
personal estate to his trustees In trust 
to sell the same A divide tbo proceeds 
Into eleven parts, A pay one of suoh 
parts to his widow A each of his ten 
children. The will proceeded : 44 I 

declare that the share of any child of 
mine in my residuary estate shall be 
subject to deduction, therefrom of any 
sum or sums owing by her or him to 
me at my death or any sum or stuns 
payable by me upon any guarantee 
made or to be made by me or my exort. 
on her or his behalf.” Testator had 
guaranteed the overdrawn bank account 
of R. one of his children, A at the time 
of testator’s death this account 
was overdrawn to the extent of 
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£1,390 Oh. 10 d. The oxors. of testator 
paid off this sura to the bank In accord- 
ance with the said guarantee : — Held : 
the declaration operated as a gift to 
R. of fcho whole of his indebtedness to 
the estate. — In the Will of Anthony 
Heaplam (1925 \ 21 Tas. L. 11. 27.— 
AUS. 

PART XVI. SECT. 31, SUB-SECT. 6. 

—A. 

n I. Payment by nay of income.) 

— Held : the quarterly payments 
having been made not as permanent 
provision for the daughter, but in lieu 
of the Income which would have arisen 
from the settlement upon her of 

S ortion of the testator’s capital estate, 
:my did not fall within the hotchpot 
provisions of the will. — Re Clarke ; 
Clarke v . Sturt, [1929] V. L. R. 249 ; 
[1929] Argus L. R. 219.— AUS. 

n 11. .] — A will case devised A 

bequeathed 44 all my real A personal 
estate of which I may die possessed,” 
A, after giving certain specific legacies, 
contained the following clause : " The 
balance of my property to be divided 
between my ten children (naming 
them), A so that the said Joseph P. 
Hatick shall receive ono thousand 
dollars less than the shares coming to 
the other children named, in considera- 
tion of advances previously made to 
him by me, A with this exoepfcion no 
account shall be taken or had of 
advances heretofore made by mo to 
any of my children.” Four of the sons 
were indebted to the estate on pro- 
missory notes given by them in- 
dividually to testator. Joseph P. had 
reoeived #1,000 from his father in con- 
nection with some partnership trans- 
action in land which they had entered 
into together. Other than the above- 
mentioned transactions with the five 
sons, the only advances were wedding 

f > resents of not over 91 00 each to the 
our daughters : — Held : the debts re- 
presented by the notes were discharged 
by reason of the words in the will 44 A 
with this exception no account shall 
be taken or bad of advances hereto- 



Cases 10,751 — 11,094. English and Empire Digest Supp lemen t. 


10.751. Add. Annotation : — Consd. Re Wills, Dul- 
verton v. Macleod, [1939] Ch. 705. 

10.752. Add . Annotations : — Consd. Re Mansel, 
Smith v. Mansel, [1930] 1 Ch. 352. FoDd. 
Re Wills, Dulverton v. Macleod, [1939] Ch. 
705. 

10,764. Add. Annotation : — Consd. Re Mansel, 
Smith v. Mansel, [1930] 1 Ch. 852. 

10,766. Add. Annotations ; — Consd. Re Mansel, 

Smith v. Mansel, [1930] 1 Ch. 352 ; Re Wills, 
Dulvorton v. Macleod, [1939] Ch. 705. 

10,766a. .] — A testator by his will 

gave his residuary real & personal estate to 
his trustees upon trust as to two equal fifth 
shares to pay the income thereof to his widow 
during her life, & after her death to hold the 
same upon the same trusts as those declared 
concerning the capital & income of the 
remaining three-fifths, which were for division 
among his children who should attain the 
age of twenty -five or marry <fc if more than 
one in equal shares, except that each of his 
sons was to take three times as much as each 
of his daughters, <fe the daughters’ shares were 
settled upon them A their issue. The will 
oontained a hotchpot clause in a common 
form by which testator declared that all 
sums of money & investments A property 
which he had given or covenanted to give for 
the benefit of any child or his or her wife or 
husband or issue over £500 at any one time, 
should be taken in A towards satisfaction of 
the share of such child in Ins residuary estate 
& should be brought into hotchpot & 
accounted for accordingly. Testator, who 
left a very large estate, died in 1927, leaving 
his widow A live children, all then infants, 
surviving him. His eldest child attained the 
age of twenty -five in 1938, A shortly after- 
wards married. The estate consisted mainly 
of securities the value of which was quoted 
on the principal Stock Exchanges. Testator 
during his lift* had settled property & invest- 
ments of considerable but varying amounts 
upon each of his live children. The trustees 
took out this summons to determine (inter 
alia) how the income & accumulations of 
income ought to he apportioned among the 
children, having regard to the hotchpot- 
clause Held : interest at the rate of 4 per 
cent, per annum less tax on the capital sums 
to be brought into hotchpot ought to be 
added to the actual income of three-fifths of 
the estate as from the death of testator, & the 
aggregate amount of income so arrived at 
divided into shares (each son’s share being 
three limes each daughter’s) A credited to the 
respective children subject in each case to the 
deduction of interest- on the capital sums to 
be brought into hotchpot, in accordance with 
the general rule of administrat ion of the ct. — 
Re Wills, Dulverton v. Macleod, [1939] 
Oh. 705; [1939]2 All E. R. 775 ; 108 L. J. Oh. 


280 ; 160 L. T. 035 ; 55 T. L. R. 822 ; 83 
Sol. Jo. 438. 

10.767. Add. Annotations: — Folld. Re Mansel, 
Smith v. Mansel, [1930] 1 Ch. 352. Distd. Re 
Wills, Dulverton v. Macleod, [1939] Ch. 705. 

10,767a. .] — Testatrix by her will directed 

that her residuary estate should be held by 
her trustees upon trust in four equal shares 
for her four children for life with remainder 
over. By the third & fourth codicils to her 
will testatrix declared that two sums, 
amounting in all to £16,120, which she had 
advanced to her son, T. M., should be de- 
ducted from his share, & that his share 
should be less in amount than the shares of 
her other children by that sum. The value 
of the estate of the testatrix was easily 
ascertainable as at the date of her death : — 
Held : for the purpose of the division of the 
actual income of the residuary trust estate 
of testatrix, pending the appropriation 
thereof, the £16,120, ought to be added for 
computation to the capital of the estate, 
valued as at the death of the testatrix, & 
deducted from T. M.’s share in the aggregate 
amount of capital so arrived at, <fc that the 
annual income ought to be divided between 
her four children & their respective issue in 
the proportions of their respective shares 
per stirpes of capital so arrived at. — Re 
Mansel, Smith v. Mansel, [1930] 1 Oh. 352 ; 
99 L. J. Ch. 128 ; .142 L. T. 281. 

Annotation:-— N.F. Be Wills, Dulverton v* Macleod, [1939] 
Ch. 705. 

10.768. Add. Annotations : — Expld. Re Mansel, 

Smith v. Mansel, [1930] 1 Ch. 352. Folld. 
Re Wills, Dulverton v. Macleod, [1939] Oh. 
705. Retd. Re Darby, Russell r. Maegregor, 
[1939] 3 All E. R. 0 ; Re Leicester’s Settled 
Estates, Coke v. Leicester, [1939] Ch. 77. 

10.769. Add. Annotations Consd. Re Mansel, 

Smith v. Mansel, [1930] 1 Ch. 352 ; Re Wills, 
Dulverton v. Macleod, [1939] Ch. 705. 

10.770. Add. Annotations : — Consd. Re Mansel, 
Smith v. Mansel, [1930] 1 Ch. 352 ; Re Wills, 
Dulverton v. Macleod, [1939] Ch. 705. 

10.771. Add. Annotations : — Expld. Re Mansel » 
Smith v. Mansel, [1930} 1 Oh. 352. Consd- 
Re Wills, Dulverton v. Macleod, [1939J Ch- 
705. 

10.772. Add. Annotations : — Consd. Re Mansel, 

' Smith v. Mansel, [1930] 1 Ch. 352 ; Re Wills, 

Dulvorton v. Macleod, [1939] Ch. 705. 

10,943. Add. Annotation : — Refd. Ganapathy Pillay 
v. Alamaloo, [1929] A. C. 402. 

10,983. Add. Annotation : — Refd. Re Graham, 
Graham v . Graham, [1929] 2 Ch. 127. 

11,094. Add. Annotation : — Refd. Re Curryer’s 
Will Trusts, Wyly v. Curryer, [1938] 3 All 
E. R. 574. 


fore made by mo to any of my 
children.” * According to the intention 
of testator, ascertained by a fair con- 
struction of the will & under the 
circumstances of the case, the words 
being given their usual & ordinary 
meaning, the moneys covered by the 
notes ought to be treated as no longer 


owing.— Be Hauok Estate, [1934] 3 
W. W. K. 335 ; 4D.L. R. 581 ; revsd. 
sub nom. Hauok t>. Schmaltz, [1935] 
S. C. R. 478.— CAN. 

PART XVI. SECT. 32> SUB-SECT. 4. 
— B. (o). 

11055 ii. .] — Gift of a farm to 


testator’s son, with a gift over to the 
rest of the family living if the son die 
without leaving an heir creates an 
estate tail In the son with an executory 
devise in favour of his brothers & 
sisters living at his decease. — Be 
Thompson, [1936] 1 D.L. R. 39; O. R. 
8.— CAN. 
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Part XVII. — Testator’s Family Maintenance and Protection. 

See Inheritance (Family Provision) Act, 1938 (c. 45). 


PART XVII. 

b (p. 1289) i. Real property 

situated outside State.] — Testatiix diod 
leaving real estate In New South Wales 
& also property in Queensland : — 
Held : the authority of the ct. to make 
an order did not, & oould not, directly 
or indirectly be made to extend to the 
real property of the testatrix situated 
in New South Wales.' — Re Osborne, 
[1928] S. R. Q. 129.— AUS. 

b (p. 1289) ii. Real pro- 

perty in New Zealand — Testator domi- 
ciled abroad.) — Testator died domiciled 
in Scotland, leaving a wife & a daughter 
resident in New Zealand, & by his will 
gave all his estate, including land in 
New Zealand, to a niece. By the law 
of Scotland the wife became entitled 
to a sum of over £1,000 out of his estate 
& the daughter to a sum of £200. On 
an application by the wife & the 
daughter under Family Protection Act, 
1908, s. 33, for further provision out 
of the land situated in New Zealand : — 
Held : (1 ) the validity of a will affecting 
an immovable, such as land, & the 
rights of succession thereto, including 
testator’s capacity to deal with his 
whole estate so far as consisting of such 
land, is governed by the lex situs 
& not by the law of domicil : conse- 
quently Family Protection Act, 1908, 
applies to a will so far as it affects land 
situated in New Zealand, whether 
testator be domiciled in New Zealand 
or elsewhere, & an order in respect of 
such land may bo made under that 
Act in favour of those who are entitled 
to further provision out of testator’s 
estate ; (2) testator, in failing to make 
any provision in bis will additional to 
that which the widow (who died after 
testator hut before the hearing of the 
application) became entitled to by 
Scottish law, had not failed to make 
adequate provision for his wife’s 
maintenance Sc support ; & as to the 
daughter, who was in delicate health 
& able to do light work only, & who 
was possessed of resources received 
subsequent to the death of testator, 
such improved means should be taken 
into account in disposing of the applica- 
tion, & an order should be made pro- 
viding a sum of £1 ,000 for hor out or the 
immovable situate in New Zealand, 
additional to wbat she took by Scottish 
law. — Re Butcitart, Butchart v. 
Butohart, [1932] N. Z. L. R. 125.— 
N.Z. 


b (p. 1289) iii. Real 

Property in British Columbia — Testator 
domiciled abroad.] — Testator's Family 
Maintenance Act, R. S. B, O., 1924, 
applies to land in British Columbia 
belonging to a testator who was 
domiciled outside of the province but 
not to his movables . — Re Ratten- 
bury’s Estate, [1936] 2 W. W. R. 
554 ; 51 B. C. R. 321.— CAN. 


f i. To redraw trill.] — On 

an application for relief under 
Testator’s Family Maintenance Act, 
R. S. B. C. 1924, c. 256, the ct. has no 
power to redraw the will Sc dispose of 
the estate as it may think right & Just. 
— Re Elworthy Estate, Elworthy 
& Hale, [1928] 2 D. L. R. 421 ; 
[1928] 1 W. W. R. 737 ; 39 B. C. R- 
474.— CAN. 


g I. .] — Testator’s Family Main- 

tenance Act, R. S. B. C., 1924, was not 
intended to authorise the ct. to make a 
new will for testator, but only to alter 
the will in so for as might be necessary 
for the proper maintenance of testator’s 
wife, husband or children. It is always 
a question of fact in each case 
whether or not an order under the 


Act should ho made : Sc with respect 
to children the Act refers only to 
children for whose maintenance at 
the time of the testator’s death no 
adequate means of support aro avail- 
able. If the ohildron are at least as 
well established in lifo aR testator was 
in his or her lifetime, the Act should not 
be applied where the surviving parent 
is the bonofioiary under the will. The 
discretion which is givon the ct. to 
apply the Act whore it thinks it just Sc 
equitable in the circumstances to do so 
is not judicially oxercised unless the 
object, intont & spirit of the Act are 
observed. If a higher ct. is convinced 
that the judge of first instance did not 
take a proper view as to the scope of, 
& the application of tho powers con- 
ferred by, the Act, it may & should 
interfore. If, too, a higher ct.. is 

satisfied that tho facts of tho par- 
ticular case aro such that it was not 
intended that the powers conferred by 
the Act should bo exorcised, it may 
intervene. In such cases tho order 

made would be based on a wrong 
principle. If. too, a higher ct. is 

convinced that on all the facts the 
Judgment under appeal is clearly 

wrong, it, should bo set aside. — Walker 
v. McDermott, [1930] 1 W. W. It. 
332 ; sub nom. McDermott r. Walker, 
[1930] 1 D. L. It. 945 ; 42 B. C. R. 
184.— CAN. 

g ii. To consider change in con- 

dition. s since will made.] — G. left an 
estate r/ a, net value of £26,000. After 
making certain provisions for members 
of his family, he bequeathed a farm 
property of a conservative value .of 
£8,000 for charitable purposes, & a 
sum of £5,000 for the erection of an 
orphanage thereon. The farm was 
leased at tho statutorily reduced annual 
rental of £512, & was charged with an 
allowance of £250 per annum for tho 
lifetime support & maintenance of an 
imbecile son. G.’s widow, aged eighty 
years, had a life interest in the residue, 
& wasthus providod with a house, 
furniture (her own), & an income of 
£612 per annum , subject to payment 
of outgoings amounting to £31 Is. 5 d. 
each year. Her imbecile son & an 
unmarried daughter lived with her, 
tho latter having £100 a year from the 
estate during the widow’s lifetime, Sc 
on the widow’s death receiving one- 
third (approximately £4,000) of tho 
residue. A similar amount each would 
come to the married daughter & mar- 
ried son, who meanwhile received no 
benefit. A great part of the residue 
consisted of mtges. On an application 
by each of the widow & children for 
au increase of the amounts bequeathed 
to them : — Held : after consideration 
of the possible fluctuation of income 
Sc the doubtful position of mtges., 
however sound, the ct. is entitled to 
take into consideration the different 
conditions prevailing at the date of a 
testator’s death from those when the 
will was made, whenever it appears 
that an estate consists largely of mtge. 
securities & both corpus Sc income of 
provisions made for a widow & chil- 
dren are likely thereby to be affected. 
— Re Gibson, Gipson v. Public Trus- 
tees, [1933] N. Z. L. R. (S.) 13.— N.Z. 

g i||. Difficulty of realising 

estate.] — It is not the proper course to 
postpone dealing with an application 
for maintenance under Testators’ 
Family Maintenance Act becauso 
diffi culty in realising the assets of tho 
deceased exists. The ct. should exer- 
cise the power under the Act & leave 
it to the exor. to resort to another 
jurisdiction for directions if the order 


cannot immediately be carried out 
owing to difficulties in realising the 
assets. When the spouses have been 
living apart., the ct. may make an order 
for a further amount to the widow than 
that allowed by the husband to hor as 
Ids wife during his life.— Re Gkkloff, 
11933] S. A. S. R. 351.— AUS. 

g iv. .] — The discretion reposed 

in tho ot. by sect. 139 of Administra- 
tion & Probate Act, 1928, to order 
provision out of testators’ estates for 
tho maintenance of widows & children 
loft without Hutfloieut means of sup- 
port, is not limited to cases in which 
there has boen'a capricious or unreason- 
able testamentary disposition of pro- 
perty. A covenant by a wife with her 
husband that she will not. after his 
death make an application for such 
provision does not deprive tho ct. of 
jurisdiction to entertain such an 
application, though tho existence Sc 
terms of th«* covenant, & the circum- 
stances under which it was entered into, 
may bo oxtromoly important & some- 
times conclusive facts in relation to tho 
exercise of tho ct.’s discretion In a 
particular case. — Re Pearson, [1936] 
V. L. R. 355 ; 42 Argus L. It. 4 80.—- 
AUS. 

g v. -- .] -Testator left all his 

estate to 1 >m onlv dauglde'*, aged 
forty-eight, who had lived with Mm & 
had no other provision, Si. no training. 
One Ron aged abwiit fifty with a wife 
Sc child of eight, »vho was totally deaf, 
but supported himself us a. photo- 
grapher, applied for mainlenaneo out 
of tee estate : Held: the judge was 
justified in declining to make an order. 
—Re Grant nin8i, Q. K. U. 323.— 
AUS. 

h i. .] — Under Teste tor’s 

Family Maintenance Act, R, H. B. C., 
1924. the provision, which the ct. is 
authorised to make In tho circum- 
stances stated in sect. 3, is “ such pro- 
vision as the ct. thinks adequate, just 
Sc equitable.” Tho conditions upon 
which this authority rests are lhat the 

S orson whoso estate is in question has 
led leaving a will, Sc has not made, 
by that will, in the opinion of tho 
judge, adequate provision for the 
proper “ maintenance & support” of 
the wifo, husband or children, as tho 
case may be, on whoso behalf the 
application is made. Whut constitutes 
“piopcr maintenance or, support ” is 
a question to l>e determined with 
reference to a variety of circumstances. 
It cannot be limited to tho bare necessi- 
ties of cxisteuro. For the purpose of 
arriving at a conclusion, the ct. on 
whom devolves the responsibility of giv- 
ing effect to the statute, would naturally 
nrocoed from the point of view of the 
judicious father of a family seeking to 
discharge both his marital Sc his 
parental duty ; & would of course con- 
sider the situation of tho child, wife 
or husband, Sc tho standard of Jiving 
to which, having regard to this Sc the 
other circumstances, reference ought 
to ho had. Jt the ct. comeH to the 
decision that adequate provision bas 
not been made, then the ct. must con- 
sider what provision would be not only 
adequate, but Just Sc equitable also; 
& In exercising its judgment upon this, 
tbo pecuniary magnitude of the estate 
& the situation of others having claims 
upon testator, must bo taken into 
account.. Applying these principles 
to the cir< umstances of this case, where 
tbe only daughter of the deceased 
brought an application under tho Act 
for an order directed against his second 
wife, sole beneficiary under the will : — 
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Held : the judge was right in deciding 
that the widow should be called upon 
to forego part of her annual Income in 
order to make some provision for the 
appct. — Walker v. McDermott, 
[10311 S. O. R. 94 ; [1931] 1 D. L. R. 
662.— CAN. 

h ii. .] — Re Hoffman, 

[1031] 1 W. W. R. 293; 43 B. O. R. 
468.— CAN. 

h Hi. .] — Re Clegg Estate, 

1833] S W. W. R. 407 ; 47 B. C. R., 
447.— CAN. 


h lv. .] — In applications 

under Testator's Family Maintenance 
Act, R.S.B.O., 1924, the ct., in 

exercising its discretion as to what Is 
adequate provision for the widow of 
testator, should inquire into ; (1) the 
station in life of the parties ; (2) the 
age, health & general circumstances of 
the widow ; (3) the means possessed 
by testator at the time of his death ; 
(4) the property or means which the 
widow possesses in her own right. 
Further the claims of others upon 
testator must be taken into account. — 
Re Morton Estate, [19341 3 W. W. R. 
719 ; 49 B. C. R. 172.— CAN. 


h v. .1 — In determining on 

an application under Testator’s Family 
Maintenance Act, R.S.B.C., 1924, 

whether testator haa made adequate, 

I uat & equitable provision for a child, 
he ot. will consider among other 
things the obligations & necessities of 
the child arising from the fact that 
said ohild has, & may have more, 
children of his or her own. — Re Jones 
Estate, [1034] 3 W. W. R. 726 ; 49 
B. O. R. 216.— CAN. 

h vi. .] — The ot. has no right 

to interfere under the Family Protec- 
tion Act except in so far as it is satisfied 
that the testamentary dispositions of 
a testator fall short of making for the 
wife or for the children such provision 
as a wise & just testator would regard 
it his moral duty to make. Where, 
owing to a change in economic con- 
ditions, the provision mgde for wife & 
children became inadequate, fit testa- 
tor gave instructions for a further 
testamentary document making further 
provision for them, the execution of 
which was prevented by the state of his 
health, the ot.. although it could not 
make for him the codicil that he con- 
templated, would be encouraged by 
testator’s views to Increase the pro 
vision. 

Where a testator is able to leave the 
financial provision necessary for all 
his dependants to continue the style 
of living in which he had onoouraged 
them & to which his generosity had 
accustomed them, it is his duty, so 
far as his widow, his dependent 
daughters, & young children are con- 
cerned, under the Statute, to leave that 
provision unless ho considers on good 
grounds that a humbler style is desir- 
able. — Re Hawke, Hawke v. Public 
Trustee, [1936] N. Z. L. R. 167. — 
N.Z. 

h vil. ,1 — The ct., In deter- 

ming in the exercise of its discretion 
under sect. 3 (1) of Testator’s Family 
Maintenance & Guardianship of Infants 
Act, 1916, of New South Wales, what 
constitutes adequate provision for the 
“proper maintenance, education or 
advancement in life ” of a testator’s 
widow or children, or any of them, 
whore by his will he has failed to make 
suoh adequate provision, must have 
regard to all the existing facts & sur- 
rounding circumstances. “ Proper ” 
maintenance oonnotee something 
different from the word “ adequate.” 
The ct. must place itself in the position 
of the testator & consider what he 
ought to have done in all the circum- 
stances of the cose, treating biTn for 
that purpose as a wife & just, rather 
than a fond Sc foolish, husband or 
father. The amount to he provided, 
if any, is not to bo measured solely by 
the need of maintenance ; but the ct., 


having to consider what is “ proper *’ 
maintenance, must take into considera- 
tion the extent of the property left by 
the testator, & where the estate is a 
large one the ct. is Justified in making 
provision to meet contingencies which 
may have to be disregarded where the 
estate is small. In the case of children, 
age is a material consideration. The 
sub-sect, contains no other limitation 
than is involved by the use of the 
words " proper ” & “all the circum- 
stances of the case,” & the introduction 
into it of any limitation by reference 
to a particular sum of money, or any 
limitation by reference to the kind of 
education for which provision should be 
made, is to be strongly deprecated. 
Where on the evidence it appears that 
the testator’s omission to perform the 
duty of making proper provision for his 
wife & children was due to mistake or 
oversight, his wisheB may legitimately 
be taken into consideration by the ct. 
Also, the opinions & wishes of the 
mother of the testator’s children, 
where they are seeking increased pro- 
vision, if she appears to be just & wise, 
arc not to be excluded from the circum- 
stances to which under the Act the ct. 
must pay attention. It is not a valid 
reason for refusing to increase such 
children's legacies that, on the mother’s 
application, tb$ L , ct. had made an 
increase in the provision made for her 
by the testator : regard should bo 
had to the fact that existing circum- 
stances would not necessarily remain 
unchanged in the future. — Boson v. 
Perpetual Trustee Co., Ltd., [1938] 
A. O. 463 ; [1938] 2 All E. R. 14 ; 107 

L. J.P.C.53; 158L.T. 395; 54 T. L. R. 
467 : 82 Sol. Jo. 311, P. C.— AUS. 

h viii. .] — On an applica- 

tion under Testator’s Family Main- 
tenance Act it is the duty of the ct. 
to repair any dereliction of duty by 
the testator toward a wife or child, 
& in the absence of any contest as to 
the division of the estate among 
necessitous claimants the question of 
the needs of the apot. is a matter of 
only secondary consideration. — Re 
Just (1938), Q. S. R. 93.— AUS. 

k i. .] — On an application 

under Family Protection Act : — Held : 
taking into consideration the value of 
testator’s estate, Sc the facts that of the 
appets. three were adult sons capable 
of maintaining themselves, & the fourth 
was a daughter who was being main- 
tained by her husband, & that the 
daughter benefiting under the will had 
oared for testator through a long ill- 
ness Sc was left with her invalid mother 
to care for, the claims of said daughter 
were paramount, Sc what was left to 
her was none too much, & the applica- 
tion should be refused. — Re Cavanagh, 
[1930] N. Z. L. R. 376.— N.Z. 

1 i. .] — Where provision 

was made in a will for the maintenance 
of two of testator’s children J. & M., 
&, further, special provision was made 
for the sharing of the estate by J. & 

M. , & no provision was made for a 
third child, W., bom after the date of 
the will : — Held : the power of the ct. 
was limited to ordinary “ maintenance 
& support,” &, on the facts, that one- 
third of the net income from the estate 
from the date of the marriage of the 
testator’s widow was a reasonable 
allowance. — In the Estate of Lade 
(1925), 21 Tas. L. R, 13.— AUS. 


1 11. Power to rescind or 

alter order — Whether increase <» benefit 
authorised. ] — The power conferred upon 
the ct, by Testator’s Family Mainten- 
ance & Guardianship of Infante Act. 
1916, s. 6 (4), to “ rescind or alter ” 
any order making provision under that 
Aot, does not extend to authorising an 
increase to any benefit that has been 
awarded to ah appct. upon an original 
application . — Re Molloy (1928), 28 
S. R. N. 8. W. 546 ; 46 N. S. W. W. N. 
142.— AUS. 

\ ui. .] — On an application 
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by a widow for relief under Testator’s 
Family Maintenance Aot the ct. should 
not attempt to make a new will or 
speculate as to how the estate might 
have been better divided, but should 
merely determine whether in view of 
the widow’s needs & the property left 
by the testator he has made adequate 
provision for her proper maintenance 
Sc support. Its duty is to place Itself, 
in all respects, as far as possible, in the 
position of the testator, & to consider 
whether or not, having regard to all 
existing facts Sc surrounding circum- 
stances, the testator has been guilty 
of a breach of the moral duty which a 
Just, not a loving, husband owes his 
wife, Sc, if it finds that he has been so 
guilty, to make such an order as 
appears to be sufficient, but no more 
than sufficient, to repair it . — Re 
Ferguson Estate, Re Testator’s 
Family Maintenance Act, [1929] 2 
W.W. R. 372 ; 4 D. L. R. 208.— CAN. 


1 iv. Power to give lump 

sum.] — Lump sums should only he 
given when periodical payments will 
seriously embarrass the exors. & un- 
duly prolong the distribution Sc winding 
up of the estate. — Re McOaffery, 
[1931] 4 D. L. R. 930 ; O. R. 512.— CAN. 

1 v. .V— The claim under 

the Family Protection Act, 1908, is 
not for provision which testator ought 
to have made during his lifetime, but 
for provision “ out of the estate ” ; 
& the right to relief may only arise if 
any person dies leaving a will without 
making therein adequate provision for 
the proper maintenance & support of 
( inter alios) his children. — Re Thom- 
son, Thomson v. Thomson, [1933] 

N. Z. L. R. (S.) 60.— N.Z. 

1 vi. .] — The ret. has no 

jurisdiction under the Family Pro- 
tection Aot, 1908. to vary a condition 
made by a testator that the benefits 
to his widow accruing under his will 
should terminate on ner re-marriage. 
Hence, any order made during her 
widowhood giving her increased bene- 
fit must be deemed to be governed by 
the original restriction, & should be 
discharged on her remarriage. — Re 
Collett, Collett v. Public Trustee, 
[1936] N. Z. L. R. 9. — N.Z. 

1 vii. .] — When a husband 

had kept his wife in comfortable cir- 
cumstances during his life, but owing 
to monetary losses his estate had been 
thrown into bkpoy. after his death 
but had since proved solvent, there 
being no children of the marriage : — 
Held: the primary consideration, so 
far as the estate would allow, was that 
appct. should be able to live in her 
own home, free from worry, Sc should 
be able to live, not an extravagant 
life, but one of more than mere frugality 
& isolation without the amenities of 
life reasonable for a woman in her 
station. Qu. : whethor under sect. 3 
(4) of Testator’s Family Maintenance 
Act, 1918, there is power to make 
an order for a lump sum payment 
& also for a periodic payment. — 
Bennett v. Elder’s Trustee Sc 
Exor. Co., Ltd., [1935] S. A. S. R. 
202.— AUS. 


p i. -.] — Petition under 

Testator’s Family Maintenance Act 
granted, where adequate provision for 
maintenance of wife not made . — Re 
Clegg’s Estate (1933), 47 B. C. R. 
447.— CAN. 

r i. — — .] — A widow 

re-married, & thereupon, the exors. 
applied for the rescission or variation 
by reduction of the ct.’s order : — 
Held: (l) the order was not un- 
appealable merely because stated to be 
until the further order of the ct. ; 
(2) not having been appealed against, 
the effect of the order was to preclude 
the ct. from considering whether it was 
beyond the power of the ot. to make 
provision for the maintenance of a 
testator** widow by a series of period!- 
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cal payments extending until after 
her re-marriage ; Sc (3) considering the 
matter as one of discretion only, the 
re-marriage of the widow did not of 
itself constitute sufficient reason for 


the rescission, variation, or suspension 
of the order. — Re Robert Collin 
(1929), 29 8. R. N. S. W. 548 ; 46 
N. S. W. W. N. 169. — A US. 


r iL In receipt of 

maintenance under separation deed. 1— 
A wife who was compelled in 1912 by 
her husband's misconduct to leave him 
agreed to take from him £250 per 
annum for her maintenance. The 
husband died In 1927, leaving an 
estate of £30,000 Sc providing a legacy 
for his wife of £250 per annum : — 
Held : as the wife had agreed to aooept 
& had aooepted £250 per annum tor 
her maintenance during 15 years she 
oould not be said to nave beon left 
“ without adequate provision ** for 
her maintenance. — Re Phillips (1929), 
29 S. R. N. 8. W. 191 ; 46 N. 8. W. 
W. N. 22. — AUS. 


r lit. .] — The doctrine 

expressed in the phrase “ the para- 
mount right of the widow ” commonly 
used in connection with applications 
under Testator's Family Maintenance 
& Guardianship of Infants Act, 1916 for 
adequate provision for proper main- 
tenance, education or advancement for 
life, cannot be plaoed higher than to 
sav that, as a general rule & other 
things being equal, the right of the 
widow is paramount. — Re Crowe 
(1935), 35 S. R. N. S. W. 547 ; 52 
N. 8. W. W. N. 187.— AUS. 


r iv. Second wife .] — 

A factor of importance, in cases where 
there has been a second marriage of 
testator, is the period during which his 
second wife had lived with him, as 
the moral claim of a second wife on 
his bounty & on his consideration is 
not so great as that of a widow who 
has lived with testator for the whole 
of his married life ; & the children are 
entitled to regard thomselves as suc- 
cessors not only to their father’s 
rights, but, in a measure, to their 
mother’s rights. * The position of tho 
second wife must correspondingly be 
less strong in her claim for consideration 
oither as against the testator himself 
or under Family Protection Act, 1908, 
than the position of a first wife. — Re 
Cunningham, Cunningham v. Cun- 
ningham, [1936] N. Z. L. R. 69 ; 
G. L. R. 419 ; 12 N. Z. L. J. 199.— 
N.Z. 

r v. After ten years' 

separation .] — On an application by a 
widow for an order under Testator’s 
Family Maintenance Act, R. S. B. C., 
1936, to provide for her maintenance : 
— Held : although the evidence showed 
that she & her husband had not been 
living together for 6ver ten years, it 
was not sufficient to show that she had 
deserted him. It was found, also, 
that the allegation of her adultery had 
not been sustained, Sc that the $1,000 
loft the widow by the will was not 
adequate provision for her. — Re Gouge 
Estate, [1938] 1 W. W. R. 832.— CAN. 


t i. Testator domiciled 

in British Columbia at death.] — On the 
death of a testator domiciled in British 
Columbia a child adopted by him under 
the law of a foreign jurisdiction where 
testator was then domiciled & under 
which law the child acquired the same 
standing & rights as If it were a natural - 
bora child is entitled to the benefits of 
Testator's Family Maintenance Act, 
R.8.B.C., 1924. — Re Ramsey Estate, 
[1936) 2 W. W. R. 506 ; 50 B. C. R. 83. 
— CAN. 


t IL Children domiciled out- 

side Jurisdiction .1 — Benefits under 
Testator's Family Maintenance Act, 
191 6. are available to children domiciled 
outside the jurisdiction of the ot. — 
Re Donnelly (1927), 28 S. R. N. S. W. 
34 ; 45 N. S. W. W. N. 5.— AUS. 


t ill. .] — Re Pridmore 

Estate, [1936] 1 W.fW. R. 3G0 ; 60 
B. O. R. 300.— CAN. 

o (p. 1290) i. Adult son- 

incapacitated from following his trade 
by disease contracted in testator's em- 
ploy.]— In the Will of Jolliffe, [1929] 
8. It. (Q.) 189— AUS. 

o (p. 1290) ii. 

Promise to bequeath land — Improve- 
ments made on faith of promise.]— In 
the Win of Hughes (1930), s. R. (Q.) 
329. — AUS. 


o (p. 1290) ill. Child in 

want.] — Where a wealthy man died, 
making no provision for a daughter, to 
whom advances had beon made during 
his lifetime but who at hie death was in 
actual want, & the assets of the estate 
were ample to provide for her main- 
tenance & an order could bo made in 
her favour without undue hardship 
to any necessitous recipient of testa- 
tor’s bounty, an order should be made 
foy the maintenance of Buoh daughter. 
— Re Holmes, McMaster v. Cuning- 
ham, [1936] N. Z. L. R. s. 2G ; G. L. R. 
203, 264 ; 12 N. Z. L. J. 133.— N.Z. 


• (p. 1290) i. .] — Freney 

v . Perpetual Trustees, Executors 
& Agency Co. of Tasmania, Ltd. 
(1925), 21 Tas. L. R. 6.— AUS. 

• (p. 1290) Ii. In the 

expression ” the situation of others 
having claims upon testator must be 
taken Into account,” the word 
“ others " is not to be understood as 
limited to only such others as would 
have had legal claims upon the estate 
either under Administration Act, 
R. S. B. C., 1924, or Testator’s Family 
Maintenance Act. Under the circum- 
stances of the present case : — Held : 
the sister of testator, & two children 
who had lived with testator & his wife 
as their » laughters until they returned 
to their father, for which sister & 
children testator had made provision 
by his will, came within the word 
“ others ** in said expression. Having 
regard to all the circumstances, & the 
claims of said ” others,” the whole 
estate should not bo given to the widow. 
However, she should be given a larger 
share than that given her by the will. 
&, as against her claim, there should 
be a reduction by one-half of the 
amounts which said sister & children 
claimed under the will. — Re Pedlar 
Estate, [1933] 1 W. W. R. 207 ; 
46 B. C. R. 481.— CAN. 


e (p. 1290) ill, .1— Testator 

died possessed of a mtgo. dobt of 
£10,000 & income -bearing property 
producing about £80 a year. Shortly 
before his death he released the mtgors. 
from payment of all Interest & agreed 
to accept repayment of the principal 
by instalments, the whole debt to be 
repaid in 1936. The widow had pro- 
perty of her own producing about £40 
per annum ; also a house 6c land, on 
which she resided, & kept a cow. 

B oultiy, etc. By his will testator left 
tie widow the whole income from his 
estate, subject to her suitably main- 
taining the four children of the mar- 
riage, of whom the oldest was eighteen, 
& the youngest, seven. Up to very 
shortly before his death the deceased 
had had an income of between £600 
Sc £700, Sc had lived Just within his 
Incomer — Held : (1) the standard ot 
living of deceased prior to his death 
could not be taken as the measure of 
the allowance to be now made to his 
wife for the support of herself Sc the 
children ; (2) among the circumstances 
to be considered in granting the allow- 
ance were the depressed state at the 
time of & since testator’s death, of 
business sc ot the property market Sc 
the financial stringency Sc also the 
doubt whether this position would im- 
prove ; (3) having regard to the 

widow's income of £40 & the owner- 
ship of house Sc land an allowance of 
£310 per annum was sufficient ; (4) the 
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proper course was not to make a 
separate allowance for each child, but 
to fix a sum to be paid to the widow, 
she thereout maintaining the children. 
—Re Lock, [1931] 8. A. 8. R. 418.— 
AUS. 

e (p. 1290) iv. ,] — In order 

to raise Jurisdiction under sect. 3 of 
Testator's Family Maintenance Act, 
it must be found that a person has so 
disposed of his or her property by will 
that upon his or her death his widow 
or her widower or his or her children 
or any of them are left without ” suffi- 
cient means for their maintenance Sc 
support.” The Jurisdiction conferred 
is to order such provision to be made 
out of the deceased person’s estate in 
or towards the ” maintenance Sc sup- 

S ort ” of the widow, widower, or ohil- 
ren, or any of them “ as to the ot. 
or judge seems proper having regard to 
all the circumstances of the case.” 
The sect, must be read as a whole Sc 
the jurisdiction oonlerred by sect. 3 Is 
co -extensive with the insufficiency 

S redUoated by the first part of the sect., 
; means that to the extent that the 
means are insufficient the ct. can make 
good the lnHuffloienoy. The language 
of the second part of seot. 3 leaves no 
doubt that the insufficiency which is 
predicated is not merely an Insuffi- 
ciency of tho means of bare subsistence. 
The measure of the provision to he 
made, is what is sufficient in the cir- 
cumstances of the particular case to 
provide for the needs of the appet. 
as regards fit maintenance & support. 
Sc in no case can the ot. exceed that 
measure. — Re Greene’s Kbtatk (1932), 
25 Tas. L. 11. 15— AUS. 

e (p. 1290) v. .] — When it 

was found that on the ovidonoe pre- 
sented the probabilities were that a wife 
left her husband Sc tnat ho had aooopted 
tho fact of her living apart before his 
decease Sc agreed through the State 
Children’s Department to nay her a 
small allowance : — Held : the widow 
was not disentitled to family mainte- 
nance ; the measure of such allowance 
should be the amount agreed to bo paid 
to the widow by her husband : tho 
wife being an inmate of a State hospital 
for the insane, the fact that the main- 
tenance would go in relief of the cost 
of her support in a State hospital 
could not bo taken Into account. — Re 
Williams. [1933] 8. A. S. it. 107. — 
AUS. 

e (p. 1290) vl. Application 

for increase — “ Undue hardship ."] — 
An increase of an annual allowance 
made in pursuance of an order under 
Family ITotectlon Act, 1908, will not 
be made whore the hardship alleged 
is not “ undue ” in tho sense of being 
excessive & confined to the appet.’s 
particular class or peculiar to the 
appot.’beaso caused by the order itself, 
or is a common hardship due to the 
widespread fall in rents Sc interest — 
i.e. assuming the ct. lias power in its 
discretion to make such an increase. 
A reduction of an annuity provided 
by an order of tho ct. under the said 
Act for the benefit of testator’s only 
surviving child, a daughter, will not 
be mode for the exclusive benefit of a 
person who had no claim on testator’s 
bounty unless the exercise of the ct.’s 
discretionary power Is clearly called 
for by tho altered circumstanoee of tho 
case. No modification under sect. 42 
of the National Expenditure Adjust- 
ment Act, 1932, will he made in an 
order under Part II. of Family Pro- 
tection Act, 1908, where appot. has 
failed to prove that she has Buffered 
undue hardship through the operation 
of the order, in that its terms cannot be 
complied with or could not be complied 
with without causing undue hardship 
to another annuitant under that order. 
Qu. : whether sect. 42 of the National 
Expenditure Adjustment Act, 1932, 
should enure for the benefit Sc sole 
advantage of on Englishwoman who 
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chooses to live in a foreign country. — 
Re Roper, Preston v. Public Trus- 
tee, [1933] N. Z. L. R. 1237.— N.Z. 

e (p. 1290) vii. Upon what pro- 

perty allowance charged .] — An order 
was made increasing a weekly sum 
bequeathed by testator to his widow. 
Testator’s property consisted almost 
wholly of real estate. Testator, by 
his will, In addition to the weekly 
allowance to his widow, had bequeathed 
a weekly sum to a daughter & also to a 
stranger In blood. The balance of the 
income was given to a grandson of 
testator for life, & the real estate was 
directed to be held in trust after his 
death for his child or children then 
living, with gifts over if there wore no 
such child : — Held : in fixing the 
burden of the provision made by the 
order the whole of testator’s real 
estate was to bo regarded as one 
property settled successively within 
sect. 5 (2) of the Act. — Re Smith, 
[1928] S. A. S. R. 524.— A US. 

• (p. 1290) viii. Evidence admis- 

sible against applicant.]— Statements by 
testator having reference to particular 
terms of his will & testifying directly. 
Sc not merely by inference, to the state 
of his mind which prompted the 
making of his will in the form in which 
It is, aro admissible against an applicant 
for maintenance under Testator’s 
Family Maintenance & Guardianship 
of Infante Act, 1910. — Re Halt. (1929), 
30 8. R. N. S. W. 105 ; 47 N. 8. 

W. W. N. 05.— AUS. 

e (p. 1290) ix. Time for making 

application — Extension of time .] — 
Where there has been long & in- 
excusable delay an application v dor 
Family Protection Act, 1908, for 
extension in time will be refused unless 
it clearly appears that to refuse it 
would in the circumstances result in 
mauifest injustice. — Shicehan v. Pub- 
lic Trustee, [1930] N. Z. L. R. 1. — 
N.Z. 

e (p. 1290 x. Re- 

fore distribution — Transfer of part of 
estate to beneficiary trustee.] — Held : to 
amount to partial distribution within 
Family Protection Act, 1908, s. 33. & 
application for extonsion therefore 
refused. — Public Trustee v. Kidd, 
[1931] N. Z. L. R. 1.— N.Z. 

• (p. 1290) xi. Effect 

of delay.] — An application for an order 
that the timo limited for making an 
application bo extended was made 
some Ilf teen years after the death of 
testator. At the time of tho death 
the estate was insolvent, but at the 
time of the application was worth 
some £4,000. By tho will the widow 
took a life estate, & thereafter her two 
ohildren took also life estates. At tho 
date of the application the widow had 
assets of her own worth £3,700, her 
daughter was earning £103 per annum 
as a postmistress, & the son had saved 
£200 : — Held : the delay had been 
great Sc had not been satisfactorily 
explained. Furthermore, the case was 
not one where, if an extension of timo 
were granted, an order for further 
provision out of the estate could 
properly be made In favour of any of 

S ltfs. — Stephens i>. Barltrop, [1931] 
r. Z. L. R. 7. — N.Z. 

e (p. 1290) xii. .1— An ap- 

plication under sect. 3 of Testator’s 
Family Maintenance Aot, 1910, is not 
out or tijne if, within the time pro- 
scribed by sect. 5 of the Aot, an appro 
priate notice of motion is in fact filed 
8c the exor. of the will is informed by 
or on behalf of appet. of that fact ; & 


accordingly it la not aeoessary that 
the application Bhould be brought on 
for hearing before the expiration of 
twelve months from the grant of pro- 
bate of testator’s will, nor that the 
return date mentioned in the notice 
of motion should be within that twelve 
month period. — Re Buckett (J.) 
(1931), 48 N. S. W. W. N. 83.— AUS. 

e (p. 1290) xiii. Testator’s 

Family Maintenance Act, R. S. B. C., 
1924, s. 11, provides that an applica- 
tion by a party claiming the benefit of 
the Aot shall be made within six 
months from “ the date of the grant 
or resealing in the Provinoe of probate 
of the will ” : — Held ; the words 
buoted mean with respect to the grant 
the date when the grant or granting 
of the probate of the will is actually 
completed by the grant being sealed. 
— Re Pedlar Estate, [1933] 1 

W. W. R. 267.— CAN. 

6 (p. 1290) xiv. Costs — Whether 

S ayable out of estate.] — Walker v. 

[cDermott (No. 2), [1930] 1 W. W. R. 
845; sub nom. McDermott v. Walker, 
[1930] 2 D. L. R. 413; 42 B. C. It. 
354.— CAN. 

e (p. 1290) xv. .1— It is 

the duty oi counsel appearing for 
trustees, particularly In the oases of 
applications under Testator's Family 
Maintenance Act, 1916, to assist the 
ot. In oases where counsel for trustees 
appears merely to submit, & there Is 
no other resp. party represented in 
the matter before the ct., no costs in 
regard to the attendance of counsel 
for the trustees will be allowed, & the 
trustees will not necessarily be allowed 
their costs as between solr. Sc client. 
— Re Newell (1932), 49 N. S. W. W. N. 
181.— AUS. 

e (p. 1290) xvi. Practice .] — 

Although Testator’s Family Mainten- 
ance Act, contemplates separate appli- 
cations being made by each person 
seeking relief, the ot. will adhere to the 
practice, which had been adopted, of 
allowing two or more applications to 
be made on one motion. Any abuse 
of this practice, as by a person sever- 
ing unreasonably or by a person, who 
has no real chance of suooess, Joining 
with one who has, will be met by a 
suitable order as to oosts. As soon 
as an appet. has filed his motion & 
before he has filed his evidence, he 
should inquire from the exor. whether 
any other applications are ponding or 
threatened. If he does not so inquire 
it is the duty of the exor. to inform 
him of any other applications pending. 
Where thero are more applications than 
one, either the appeta. or the exor. 
should at the earliest possible moment 
apply to tho ct. for the consolidation 
of the proceedings. — Re White (1932), 
49 N. S. W. W. N. 178.— AUS. 

e (p. 1290) xvii. Agreement by 

wife not to apply.] — An agreement 
between husband Sc wife whereby the 
former Betties property on the latter 
which she declares she regards as 
sufficient maintonanoe for her after his 
death Sc agrees that she will not make 
any application under Testator’s 
Family Maintenance Aot, R.S.B.C., 
1924, does not bar the jurisdiction of 
the ct. to make an order in her favour 
under said Aot. — Re Lewis Estate, 
[1935] 1 W. W. R. 747 ; 2 D. L. R. 45 ; 
49 B. C. R. 386.— CAN. 

e (p. 1290) xviii. Death of 

applicant — Liability for maintenance 
before death.] — Tho ct. has jurisdiction 
undor sect. 3 of Testator’s Family 
Maintenance Act, 1910, to make an 


order, after the death of an appet., for 
payment out of the estate of testator 
of liabilities incurred by appet. in 
respect to maintenance & remaining 
unpaid at the death of appet. — Re 
Shannon (1935), 35 S. R. N. S. W. 
516 ; 62 N. S. W. W. N. 171.— AUS. 

e (p. 1290) xix. Release of claim 

— What amounts to.] — On an applica- 
tion under Testator's Family Main- 
tenance Sc Guardianship of Infants 
Act, 1916, by a widow for an allowanco 
out of the estate of her deceased hus- 
band, It appeared that in 1911 she had 
obtained a decree of judicial separation 
against her husband & had then 
instituted proceedings for permanent 
alimony. In tho oourse of the latter 
proceedings by agreement between tho 
parties tho wife m consideration, inter 
alia, of the sum of £1,500 paid to her 
by her husband executed a deed of 
release from all claims (which were set 
out in detail in the deed) against him : 
— Held : upon Its true construction tho 
deed did not constitute a release of 
appet. ’s claim under tho Act. — Re 
Patrick (1936), 36 3. R. N. S. W. 156 ; 
53 N. 3. W. W. N. 34.— AUS. 

e (p. 1290) xx. Out of what 

properly allowed.] — An Insured’s will 
appropriated Sc apportioned his life 
insurance among preferred bene- 
ficiaries, viz. his wife, sons & daughter. 
The testator was insolvent at his death 
Sc nothing passed by his will except 
said insurance. The widow petitioned 
for relief under Testator's Family 
Maintenance Act, It. S. B. C., 1936 ; — 
Held : the insurance money did not 
form part of “ tho estate of tho 
testator ” Sc, therefore, was not subject 
to disposition under dbet. 4 of said Act. 
— Re Dalton Sc Macdonald’s Estate, 
[1938] 1 W. W. R. 758.— CAN. 

e (p. 1 290) xxi. Review of order.] 

— The Supremo Ot. has jurisdiction to 
hear an application pursuant to leave 
reserved for the review of an order 
under tho Family Protection Act, 
1908, made by tho Supremo Ot. by 
consont of all parties (all being sui 
juris) for provision to be made for the 
widow out of the estate until tho parties 
otherwise agree or tho ct. further 
orders ; & tho ct. may make final 

provision by its roviewing order. — 
Re Shelley, Shelley v. Public 
Trustee, [1937] N. Z. L. R. 342 ; 13 
N. Z. L. J. 108.— N.Z. 

e (p. 1290) xxii. Application 

by committee of lunatic.] — It is un- 
necessary for the public trustee when 
administering, with the powers of a 
committee, the estate of a mentally 
defective person confined in a mentui 
hospital, to obtain the authority of a 
judge before applying for maintenance 
of that person under Testator’s Family 
Maintenance Act. — Re Whiting (1938), 
S. A. S. R. 188.— AUS. 

e (p. 1290) xxiii. Effect of con- 

tract to make will.] — A claim under a 
contract by testator to mako a will in 
claimant’s favour is a “ lawful lia- 
bility ” under Testator’s Family Main- 
tenance Act displacing the rights of 
the widow. — Re Richardson’s Estate 
(1938), 29 Tas. L. It. 149.— AUS. 

e (p. 1290) xxiv. Statutory rights 

cannot be defeated by contract.] — -A 
husband may not contract himself 
out of tho obligations imposed on him 
by Part II of Family Protection Act, 
1908, even before marriage, so as to 
debar himself from making adequate 

S rovision for his future wife.— Re 
ullon, Dillon v Public Trustee, 
[19381 N. Z. L. R. 093 ; 14 N. Z. L. J. 
279.— N. Z. 
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WORK AND LABOUR. 

Part I. — Contracts for Work and Labour. 


1. Add. Annotation : — Refd. Robinson v. Graves, 
[1935] 1 K. B. 579. 

2. Add. Annotation : — Refd. Robinson v. Graves, 
[1935] 1 K. B. 579. 

7. Add. Annotations : — Apld. Robinson v. Graves, 

[1935] 1 K. B. 579. Refd. Oraven-Ellis v. 
Canons, Ltd., [1930] 2 All E. R. 1060. 

29. Add. Annotation : — Consd. Sagar v. Ride' 

halgh & Son, Ltd., [1931] 1 Ch. 310. 

30. Add. Annotation : — Consd. Sagar v. Ride- 

halgh & Son, Ltd., [1931] 1 Ch. 310. 

39. Add. Annotation : — Consd. Sagar v. Ride- 

halgh & Son, Ltd., (1930) 144 L. T. 480. 

58. Add. Annotation : — Consd. Sagar v. Ridehalgh. 
H., & Son, Ltd., [1931] 1 Ch. 310. 


62a. .] — Pltf. sent a suit to defts. to be 

cleaned. After receiving it back, he did not 
wear it for a period of six months, being 
during that time in mourning for his mother. 
The suit was wrapped in tissue paper & put 
in a wardrobe, upon wearing the suit at the 
end of that time pltf. developed dermatitis. 
Defts., who cleaned some 2,000 suits each 
week, were nimble to give evidence of the 
handling of this particular suit in their works, 
but gave evidence that their methods & 
materials were the best possible, & supported 
this hv expert scientific evidence i—Hcld : 
pith’s illness was something which ought not 
to have happened without negligence on the 
part of defts., A, upon these facts, pltf. was 
entitled to recover. Maynk v. SlLVEBMUltE 
Gleaners, Ltd., [1939J l All E. R. 093. 


Part II. — Statutory Determination 

of Wages. 


of Minimum Rates 


63. Add. Annotation : — Folld. Pocknoy i\ Atkin- 
son (1929), 45 T. L. R. 639. 

63a. .] — An employer engaged a worker in 


agriculture for a period from Doc. 4 f 1927> 
to Nov. 23, 1928, A agreed to pay him 
on the completion of that term a lump sum 


PART I. SECT. 4, SUB-SECT. 1. 

n i. Work done at request of 

defendant.] — An essential averment in 
a claim for work & labour is that the 
work was done at the request of deft. — 
McDonald v. Wolvkrton, H 932 ] 2 
W. W. R. 304 ; 3 D. L. II. 317 ; 45 
B. C. li. 385.— CAN. 

ta. Lease of land for term of years — 
Agreement for payment for summer - 
fallowing on cancellation of lease .] — 
Mantki v. Himour, [19281 3 W. W. K. 
390.— CAN. 


PART I. SECT. 4, SUB-SECT. 2.— A. 


17 iv. Contract completed im' 

perfectly .] — Where there was a con- 
tract to do certain work, e.g. the 
summer-fallowing of a certain number 
of acres, & tho work has been done, the 
contract price cannot bo reduced or 
abated on the ground that the work 
was done improperly unless there is 
evidence of specific damage. — Wagner 
v. Heidt, [1931] 1 W. W. R. 625 ; 2 
D. L. R. 680.— CAN. 


d 1. Evidence of value of services. ] 

— In an action brought on a quantum 
meruit for work done & services 
rendered evidence was given of an 
agreement, not in writing, whereby 
deft, agreed to pay a certain weekly 
salary & also a sum of £200 at the end 
of two years. It was also proved that 
deft, had paid the weekly salary but 
had refused to pay the sum of £200 : — 
Held : although the parol agreement 
was one to which the provisions of 
Stat. Frauds were applicable. It was 
nevertheless admissible as evidence of 
the value of pltf.'e services. — Ward v. 
Griffiths Bros., Ltd. (1928), 28 
3. R. N. S. W. 425 ; 45 N. S. W. W. N. 


130.— AUS. 

d ii. .1 — Where there is a con- 
tract to do specified work for a fixed 
sum, with a proviso for payment of 


proportionate amounts, equal to eighty 
per cent, of the fixed sum, as tho work 
is doue, & the balance of twenty per 
cent. In thirty days after completion 
& acceptance, completion is a condition 
precedent to the right to payment, & 
where tho work is not completed there 
is no right to recover for tho portion 
doue as upon n quantum meruit.]— 
Sherlock r. Powell (1899), 26 A. lb 
407.— CAN, 


d iii. .1 — Where there is an 

entire contract for work & labour 
containing a provision for monthly 
payments not exceeding 75 per cent, 
of the work done, which is abandoned 
by the party performing tho work & 
labour, he is nevertheless entitled to 
sue for 75 per cent, of tho value of the 
work performed before abandonment. 
— McLachlav v. Nourhe (1928), 
S. A. S. It. 230.— AUS. 

d | V> .]— When a person haH 

done work under an express contract 
he cannot sue on an implied contract 
for what has been done if the express 
contract is still subsisting. — 1 Taylor v 
Gifford, 119841 2 D. L. K. 70; 7 

M. P. ii. 387.— CAN. 

sb- Contract for logging <f* rutting 
timber. 1 — Miickf.lsen v. Duff. [1930] 
1 D. L. It. 760— CAN. 

sc. Agreement to pay bonus on 
estimated sating in cost of production— 
Depreciation of plant. ] — A lumber co. 
agreed with the superintendent of its 
logging operations to pay him as a 
bonus to bis salary mich amount as he 
could save the oo. in cutting & hauling 
poles on the net cost of production, 
taking as a basis tho figures set out 
in the schedule of the agreement 
Held : depreciation of tho plant & 
equipment used in the operations was 
a proper Item to include in the cost 
of production. — A iokin v. Baxter & 
Co., [1928] 3 W. W. R. 142.— CAN. 


sd. Necessary repair v to automobile in 
excess of order. ) — A n automobile, deft, 
co.'s property, was sent to pltf. to have 
certain repairs made. Pltf. at the 
same time made certain other repairs 
which lie thought necessary & for 
which he claimed payment. Evidence 
was given to show that on previous 
occasions repairs of a similar character 
were ordered & other work done, & 
that, tho accounts rendered wore paid 
without question: — Held : pltf. en- 
titled to recover. — C alkin v. Wolf- 
vtllk Fruit Co. (1927), 59 N. S. R. 
499.— -CAN. 


sg. Treatment by male nurse.] 
Wiule JC., the grandfather of pltf., 
wus residing with pltf Nr. her husband, 
paying 815 per month for bis board, 
he suffered from a skin disease which 
pltf. treated daily for i ,080 days, the 
treatment taking from half an hour 
to an imur per day. Pltf. was not a 
professional nurse, but. the treatments 
were given under the advice of u 
physician. Pltf. fic her husband were 
during tho time in question on relief. 
No rate of rciuuncrat ion for said ser- 
vices was fixed, but K. informed her 
that sho would lie paid therefor. On 
his death pltf. claimed *1,080, being 
at tho rate of 81 per day. The 
physician testified that that would be 
a reasonable compensation. No other 
evidence, oilier than that of pltf., as 
to what a reasonable rate would bo was 
given. Tho trial judge, Taylor, J., 
thought the amount excessive. & 
awarded pltf. $860- Pltf. appealed. 
The ct. divided equally. — McArthur v. 
MuHukneY, [1938] 1 W. W. R. 35; 
l P. L. It. 773.— CAN. 


PART I, SECT. 4, SUB-SECT. 3. 

56 iii. .] — Simplex Machine Co. 

r. MoLellan, MoFkely & Co., (1928 j 
3 W. W. II. 255.— CAN. 

56 iv. .1 — Coopeh v. Pen- 

nington. [19281 2 D. L. R, 878 —CAN. 
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which, with his board & lodging, was equiva- 
lent to the minimum rate of wages prescribed 
under the Agricultural Wages (Regulation) 
Act, 1924 (c. 37). Before the completion 
of the term, the worker refused to obey a 
lawful order of the employer & left the 
employment without notice i — Held : the 
Agricultural Wages (Regulation) Act, 1924 
(c. 37), did not prevent the making of an 
agreement for employment for a fixed term 
with payment of a lump sum equivalent to 
the prescribed rate at the end of the term, 
& the Act did not entitle a worker who had 
broken his contract to demand any wages 
for the period during which he was in fact 
employed. — Pooknby v. Atkinson, [1930] 
1 K. B. 197 ; 99 L. J. K. B. 42 ; 142 L. T. 
136 *, 94 J. P. 16 ; 46 T. L. R. 639 ; 27 L. G. R. 
646, D. 0. 

64. Add the following paragraph : — 

By an order of the Agricultural Wages 
Board, embodying orders of a wages com- 
mittee ; 44 Where a whole-time male worker 
is employed by the week or any longer period 
<fc the hours of work agreed between the 
wbrker & the employer in any week (excluding 
hours of overtime employment) are less 
than 60 in summer & 48 in winter, the rate 
of wages applicable to that worker shall be 
such as to secure to the worker the wages 
. which would have been payable if the agreed 
hours had been 60 in sun tner or 48 in winter 
as the case may be.” Applts. employed one 
T. as an agricultural labourer by the week 
of 60 hours at 30s. per week. On Good 
Friday, T., according to custom, was not 
required by the appellants to work, & in 
consequence they refused at the end of the 
week to pay him his full weekly wages, 
deducting the portion appropriate to that 
day, but gave him, accordmg to their custom, 
a small bonus instead : — Held : the above 
order was intra vires , & that T. was entitled 
to be paid 30 8. for the Good Friday week. — 
Seabrook & Sons, Ltd. v. Jones, [1929] 
1 K. B. 336 ; 98 L. J. K. B. 169 ; 140 L. T. 
497 ; 93 J. P. 47 ; 46 T. L. R. 139 : 72 
Sol. Jo. 874 ; 27 L. G. R. 47 ; 28 Cox, 0. 0. 
680, D. 0. 

64a. Breach of contract by worker — Whether 
entitled to wages for period employed.] — 

Pooknby v. Atkinson, No. 03a, ante. 

64b. 4 4 Agriculture 99 — Whether poultry farming 
Included.^ — By the Agricultural Wages 
Regulation) Act, 1924 (c. 37), g. 10, it is 
provided that 44 the expression 4 agriculture ’ 
includes dairy farming, & the use of land as 
grazing, meadow or pasture land or orchard 
or osier land or woodland or for market 
gardens or nursery grounds.” Resps. 
occupied a poultry farm when the grass land 
was kept Bolely for the purpose of poultry 
breeding & poultry rearing. They employed 
on the poultry farm a general worker, whose 
wages were below the minimum rate fixed by 
Agricultural Wages (Regulation) Act, 1924 
(c. 37). Resps. were charged with so employ- 
ing the worker at those wages, contrary to 
the provisions of the Act of 1924. Resps. 
contended that, as poultry farming was not 
agriculture within the meaning of the Act, 
the worker was not employed in agriculture 
for the purposes of the Act. The justioee 
upheld this contention & dismissed the 



charge. Thereupon this appeal was brought : 
— Held : as grass land must necessarily 
contribute to a material degree either to the 
nourishment or to the health of the poultry, 
the poultry farm was a use of land for the 
purpose of husbandry, & the worker was 
therefore employed in agriculture . — Walters 
v. Weight, [1938] 4 AlII E. R. 110 ; 169 L. T. 
556 ; 102 J. P. 487 ; 65 T. L. R. 31 ; 82 
Sol. Jo. 872 ; 30 L. G. R. 606, D. C. 

Add. Annotation : — Generally, Refd. Pockney 
v. Atkinson, [1930] 1 K. B. 197. 

Add. Citation : — 28 Cox, C. C. 618. 

Add. Annotation : — Consd. Hughes v. Davies 
(1929), 94 J. P. 48. 

Deduction in respect of washing & 

mending.] — Resps. employed a worker in 
agriculture upon a yearly hiring under which 
the employers did his washing & mending for 
two shillings a week, which was reckoned as 
part of his wages. By the orders made for 
that county under Agricultural Wages (Regu- 
lation) Act, 1924 (c. 37), washing & mending 
were not benefits or advantages which might 
be reckoned as part payment of wages in 
lieu of payment in cash. The justices held 
that no offence had been committed, & 
alternatively that it was trivial. They did 
not convict, & made no order under sect. 7 (3) 
of the Act for payment of the arrears : — 
Held: (1) there was no material on which 
the justices could find that no offence was 
committed, that which was done being the 
very thing prohibited ; (2) they were not 

entitled to find that the offence was trivial ; 
the question was not the quantum of money 
involved, but the nature of what was done, 
which was something entirely subversive 
of the Act ; (3) in any event sect. 7 (3) was 
imperative in its terms, & the justices were 
bound to make an order for payment of the 
arrears due. — Hughes v. Davies (1929), 94 
J. P. 48 ; 28 L. G. R. 11, D. 0. 


Charge for board & lodging In excess of 

value fixed by order.] — A worker in agri- 
culture under his contract of service received 
his proper statutory wages in full. Under a 
separate agreement with his employer he 
paid back to his employer £1 each week for 
board & lodging with him, 15s. being the 
maximum amount fixed by statutory order 
under Agricultural Wages (Regulation) Act, 
1924 (c. 37), s. 8 (1) (a), as the value of that 
benefit or advantage which could be reckoned 
as payment of wages instead of payment 
thereof in cash. The worker was free to 
lodge elsewhere, & the employer would have 
preferred him to do so : — Held : as the 
employer had allowed the worker to board & 
lodge with him he might not receive from him 
more than 15s. per week in respect thereof, 
although in form the contract to pay more 
was distinct from the contract of service. — 
Williams v . Smith, [1934] 2 K. B. 168 ; 103 
L. J. K. B. 421 ; 161 L. T. U2 ; 98 J. P. 
231 ; 60 T. L. R. 336 ; 78 Sol. Jo. 318 ; 32 
L. G. R. 171 ; 30 Cox, C. C. 110, D. C. 


Value of lodgings supplied.]— ^A farmer, 

in calculating the wages of one of his workers, 
deducted the value of certain lodgings which 
were available to the latter. The worker 
had not agreed to accept such accommodation 
& did not in fact avail himself of it, preferring 
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to sleep at his own home, which was about 
half a mile distant : — Held : the value of the 
lodgings was not a benefit or advantage 
received by the worker within Agricultural 
Wages (Regulation) Act, 1924 (c. 37), s. 7 (11), 
& the deduction ought not to be made. — 
Williams v. Hughes, [1930] 1 All E. R. 
674 ; 80 Sol. Jo. 633. 

70a. Duty of Justices — To make order for pay- 

ment of arrears — Although amount trivial.] 

— Hughes t>. Davies, No. 68a, ante. 

Wages paid below statutory rate— Claim for 
balance — Limitation of action.] — See Limi- 
tation op Action, No. 111b, ante. 

71. Add. Annotaiion : — Consd. R. v. Minister of 
Labour, Ex p. National Trade Defence 
Assocn. (1931), 95 J. P. 105. 

72. Add. Annotation : — Consd. R. v. Minister of 

Labour, Ex p . National Trade Defence 
Assocn. (1931), 95 J. P. 105. 

73. Substitute the following para. A citations : — 

By the Trade Boards (Boot A Shoe Repair- 
ing) Order, 1919, made by the Minister of 
Labour, the Trade Boards Acts, 1909 A 
1918, were applied to the boot A shoe repair- 
ing trade, A in due course the trade board 
established for the trade fixed minimum 
rates of wages for managers A other classes 
of workers in the trade, A these rates were 
confirmed bv the Minister of Labour by an 
Order of Aug. 8, 1922. 

Applt. was engaged as the working manager 
of a branch boot A shoe repairing shop 
belonging to reaps. . By the turn: of his 
agreement, in addition to boot A shoe repair- 
ing, he had to sell bootlaces A other sundries, 
to sweep A clean the shop, to dress the 
windows, to keep accounts of the takings, A 
to keep the shop open A be in attendance 
during business hours. He was actually 
engaged in repairing boots A shoes for rather 
less than half the time during which he was 
present at the shop : — Held : in calculating 
the wages to which he was entitled, applt. 
was not to be deemed to have been employed 
in boot A shoe repairing “ during all the time 
during which he was present ” at resps.’ simp. 


within Trade Boards Act, 1918, s. 8, because 
during part of that time he was “ so present 
for some purpose unconnected with his w ork 
A other than that of waiting for work to bo 
given to him to perform.”— France v. 
Ooombek (J.) A Co., [1929| A. C. 490; 98 
L. J. K. B. 373 ; 140 L. T. 073 ; 45 T. L. R. 
306 ; 27 L. (L H. 249, 11. L. 

73a. Piece-worker — Fur trade.] — A worker 

employed as nailer in the fur trade, who was 
paid on a piece-work basis, was, during a 
period between Nov. 1927, A Dec. 1930, not 
supplied by his employers with a sufficient 
quantity of work to enable him to earn the 
minimum piece-work basis rate of Is. 8 d. 
an hour to which he was entitled under 
Statutory Orders made in accordance with 
the provisions of the Trade Boards Acts of 
1909 A 1918 : — Held : he was entitled to an 
account on the footing that in respect of 
each hour of his employment during the 
period in question he was to be paid a 
minimum wage of la. 8 d . — Nathan v. Gul- 
koff A Levy, Lti>., [1933] Oh. 809 ; 102 
L. J. Ch. 280 ; 149 L. T. 424 ; 49 T. L. R. 
420 ; 77 Sol. Jo. 355 31 L. G. R. 211. 

74a. Power of Minister to define “ trade ” — 
Validity of Order.] — By Trade Boards Act, 
1918 (c. 32), s. 1, Parliament has giver the 
power of defining or specifying a definite 
trade for which he may make a special order 
to the Minister of Labour, with this qualifica- 
tion, that there must be Borne subject-matter 
which can be reasonably described as a trade 
before its exact limits are defined. The 
Minister may define a trade by exclusion as 
well as by description. A special order does 
not exceed the scope of the very extensive 
powers given to the Minister A is not bad, on 
the grounds (1) that it defines a trade by 
reference to the place where it is carried on ; 
or (2) that it includes a number of occupa- 
tions or vocations whose collocation is 
fortuitous except for the fact that all the 
work is done in or in connection with a 
trading establishment ; or (3) that an em- 
ployee by its terms might be within or out- 
side the scope of the Acts according to the 
particular part of the premises on which at 


PART II. SECT. 8. 

b i. To occupations — Exclusion 

of professions — Pharmacy.] — Daven- 
port v. MoNiven, {1930J 2 W. W. R 
263 ; 4 D. L. R. 386 : 42 B. C. R. 468 ; 
rev8g., S. O. sub nom . Re Male Minimum 
Wage Act (B. C.), [1929] 4 D. L. R. 
1034.— CAN. 

b II. Appeal from. Board.] — The 

Male Minimum Wage Board made an 
order for a minimum wage to be paid 
to licentiates of pharmacy. On an 
appeal for rescission or review the fudge 
d ismiss ed the application to rescind, 
but ordered that the appeal should 
be heard as a rehearing de novo : — 
Held: the whole appeal brought by 
petition to the cfc. below must he dis- 
posed of before an appeal ca n be t aken 
to the Ci. of Appeal. — Merryfield & 
Back r. Male Minimum Wage Board, 
(1931) 44 B. O. R. 380.— CAN. 

b iii. To trades — Restaurant.) — 

R. v . Breablxt, [19351 3 W. W. R. 
63.— CAN. 

1 L Who is " employee ”) — 

Reap, was convicted under Minimum 
Wage Act for women, R. S. B. G., 1924, 
for unlawfully employing complainant, 
a hair dresser, for lees than the mini- 
mum wage fixed by«a valid order of the 


Board at 314.25 per week. Resp. 
contended hat because of the special 
conditions under which the com- 
plainant worked she was not an 
r * employee ” & therefore not subject 
to the Act. He conducted a hair- 
dressing pariour in Vancouver in which 
employees are engaged admittedly sub- 
ject to the Act. In 1 932 he divided 
the premises & constructed an annex 
with a separate entrance from the 
street. A superintendent was placed 
in charge of this annex & she, on 
resp.’s direction, gave employment to 
the complainant & others on a com- 
mission basis. They received 3U per 
cent, of the receipts for all work done 
by them, the resp. taking 70 per cent. 
He paid the rent & supplied materials 
including machines. Compl ai n an t, 
however, had her own machine « 
received an allowance for it:— Held: 
the arrangement between complainant 
& resp. brought the former within the 
definition of ‘‘employee ” in sect. 2 
of Minimum Wage Act & the latter 
within that of “ employer " in the same 
sect., &. therefore, he was rightly 
convicted, under sect. 13 of that 
statute, for employing complainant 
at lees than the minimum wage. — R. 
v. GAUTSCHI, [1934] 2 W. W.R. 196 ; 
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3 D. L.!R. 583 ; 48 B. 0. R. 287.— 
CAN. 

1 li. Who is empire in mercantile 

industry.) — Stevenson v. British 
Columbia Leather Co., Ltd., [193.»l 
3 W. W. R. 254 ; 4 D. L. R. 143 ; 50 
B. C. R. 100.— CAN. 

i HI. “ Construction industry ”) — • 

An order of the Board of Industrial 
Relations under the Male Minimum 
Wage Act relating to payments in 
“ construction industry does not 
apply to carpentry work & painting.— 
Fenton v. JIaskamp (1935), 50 

B. C. R. 241.— CAN. 

\ | V . Sales broker.) — Contract 

between employer & sales^ broker hold 
without the scope of Male Minimum 
Wage Act.— McGregor r. Hoover 
CoTTLtd. (1934), 49 B. O. R. 312.— CAN. 

j v. Employee in beauty parlour .) 

— The provisions of the order made by 
Minimum Wage Board under Minimum 
Wage Act, R. 8. 8., 1930, fixing the 
minimum wages payable to females 
employed in “ beauty parlours apply 
exclusively to employees who comply 
with the terms of the order & cannot be 
added to or varied. Therefore where 
a female employee after taking a pro- 
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a particular moment he might be. — R. v. 
Minister op Labour, Ex p. National 
Trade Defence Association, Ex p. In- 
corporated Association of Purveyors of 


Light Refreshments, Ex p. Strand Hotel, 
Ltd., [1932] 1K.B.1; 100 L. J. K . B. 540 ; 
145 L. T. 341 ; 95 J. P. 105 ; 47 T. L. R. 
364 ; 29 L. Q. R. 363, C. A. 


Part III. — Organisation of Labour 


78a. London County Council (General Powers) 

Act, 1921 — Whether contract made at licensed 
address.] — The London County Council 
(General Powers) Act, 1921; provides for the 
licensing of employment agencies & requires 
that the business of the agency shall be carried 
on at the licensed address. The office of 
Collins Orchestras, Ltd., a theatrical employ- 
ment agency, was in Dean Street. A con- 
tract between that firm & deft, was drawn at 
the licensed premises on stationery headed 
with an address in Shaftesbury Avenue (an 
old office of the co.) was discussed & developed 
at various places, & finally signed in an office 
of a director of the co. in Lisle Street. By the' 


contract deft, agreed to pay “commission 
during the whole period of my present en- 
gagement & on every subsequent prolongation 
of the agreement.” Deft.’s present engage- 
ment with a music hall was determined & 
another band engaged for a week. After 
that deft, was engaged again : — Held : (1) the 
real transaction took place at the licensed 
premises & the contract was not void as hav- 
ing been entered into at premises other than 
the licensed address ; (2) the re-engagement 
of deft, was a prolongation of the present 
engagement. — Arram v. Walters, [1936] 2 
All E. R. 959 ; 80 Sol. Jo. 793. 


82a. 


Part IV.— Unemployment Insurance. 


“ Employment in agriculture Employee 
on fur farm.] — The employees were engaged 
in the tending, cleaning & generally in giving 
the necessary attention to foxes upon a fox- 


breeding farm. The foxes were bred for the 
purpose of selling the pelts, which were sold 
in their wet, uncured state. The question 
raised upon the issue was whether these men 


balionary course of throe months had 
worked by & for herself for 12 months 
before sho was employed by the 
accused : — Held : said period or inde- 

f iendent operation could not be takon 
nto consideration In determining the 
minimum wage sho was entitled to. — 
R. v. Meyebh, [1936] 2 W. W. R. 454.— 
CAN. 

1 vi. Taxi-driver. ] — For the 

purposo of determining his hourly 
minimum wage, a taxi-driver is on 
duty from the time he takes charge of 
his car imtll bo turns back, less meal 
timos. — M ackenzie v. Moore's Taxi 
Co., Ltd., 11938) 2 J). L. K. 195 ; 
subsequent proceedings, 11938] 3 J). L. R. 
802.— CAN. 

1 vii. — — Employee at school .] — The 
Male Minimum wage Act, 1936, held 
not to apply to the work of pltf. as 
janitor, fireman, etc. of deft.’s school & 
building used in connection therewith 
as a boarding-house for the students,-- 
Forgoes v. Father Consolidated 
School District, [J938] 3 W. W. li. 
017.— CAN. 

tb. Industrial Arbitration Act — 
Meaning of " industry .*’} — Parker & 
Son «. Amalgamated Society of 
Engineers (1926), 29 W. A. L. R. 90.— 

AU8. 

id. Offence — Liability of employer — 
Necessity for knowledge.] — The mere 
fact that an employee works for longer 
hours than those prescribed by tho 
Minimum Wage Board does not con- 
stitute an offence by the employer in 
the absence of proof that ho know- 
ingly required or permitted the em- 
ployee so to work. — R. t>. Brearley 
0930), 62 Can, O. C. 202 ; 48 B. O. R. 
458— CAN. 

bo. Charge under Criminal 

Code — Validity,] — A charge under 
sect. 415 a of the Criminal Code, which 
is limited to federal laws, based on 
violation of the Fair Wages Act (Que.) 
will be dismissed. — R. v. Lupovitoh 
(1938), 70 C. O. 0. 12.— CAN. 


gf. Constitution of Board.] — R. v. 
Hatskin, [1936] 2 W. W. R. 321 j 3 
D. L. It. 437 ; 06 Can. C. C. 142 ; 0 
F. L. J. (Can.) 20.— CAN. 

sk. No agreement as to wage — Whether 
minimum wage implied,.] — In a case 
wherein there was no express agree- 
ment between an employer & employee 
as to what the latter’s wages would be, 
it does not follow that the ct. must 
infer in a prosecution under Minimum 
Wage Act, C. A., 1924, that there was 
an implied contract for the standard 
wage & therefore no breach of tho Act 
by the employer. In tho ahsonco of 
tho proof roquired from tho employer 
by sect. 17 (2), which places the onus 
on him of showing that he has complied 
with the Act & the regulations, it must 
he taken that the payments made 
by liim & with the making of which he 
stopped paying were his idea of what 
was due. Reg. 17 of Minimum Wage 
Board prescribing a standard minimum 
wage is quite within the Board’s 
authority. — Shimoski v. Cronin, [1937] 
3 W. W. R. 570 ; 4 I). L. R. 580 ; 45 
Man. L. R. 478 ; 7 F. L. J. (Can.) 165. 
—CAN. 

sm. Commencement of action before 
1939 amend.me.nt to Minimum Wage 
Act.] — The 1939 amendment to Mini- 
mum Wage Act, C. A., 1924, which 
gives the civil cts. jurisdiction there- 
under & declares that the new pro- 
visions shall be retroactive & be con- 
strued as if contained ih tho original 
Act, does not affect an action begun 
before tho amendment was passed, — 
Dorosh v. Bentwood Chair & Table 
Co., [1939] 2 W. W. R. 150.— CAN. 

sp. Effect of payment of overtime .] — 
P]tf., employed as a service station 
attendant, sued for the difference 
between the amount paid him as wages 
& the amount which, ho alleged, he 
was entitled to under Male Minimum 
Wage Act, 1936, c. 76. He had been 
hired & paid by the week & had worked 
overtime during each week of his 


employment. An order in council in 
effect during tho whole period of his 
employment provided for a minimum 
wage of 28 cents per hour for employees 
of the class to which pltf. belonged, 
lie contended that ho was entitled to 
payment at that rate per hour for a 
day of nino hours & to 42 cents per 
hour for each hour In excess of nine, 
tho maximum number of hours per- 
mitted under sect. 5 of Hours of Work 
Act, 1936, Sess. 2, c. 5, & in support 
thereof relied on certain orders in 
council '.—Held : none of said orders in 
council provided a rate of payment for 
overtime applicable to the class of 
workers to which the pltf. bolonged. 
Therefore a proportionate part of each 
payment received by him should be 
applied on the overtime hours & ho 
was entitled to judgment for the 
difference between the balance & 
what he would have received if he had 
been paid the minimum rate per hour. 
— Harris v. Rhodes & Heokjle, [1938] 
3 W. W. R. 53.— CAN. 


st. Industrial Standards Act. 1937 — 
Application of .] — On appeal from tho 
dismissal of a charge, under Industrial 
Standards Act, 1937, against a barber 
for accepting a smaller sum for a 
hair cut than tho price fixed by the 
sched. applicable to the Saskatoon 
zone, held that the term “ hair cut ” 
in said sched. applies to tire work done 
for the customer in question heroin ; 
& semble : under said sched. a hair 
trim is not distinguishable from a 
1 hair cut.” 

A person who runs a barber shop is 
on “ employer ” within tho meaning 
of said Act even though he personally 
does all the barbering therein & does 
not employ help. — R. v. Kenny, [1939] 
1 W. W. R. 182 ; 1 D. L. R. 752.— 
CAN. 


PART IV. SECT. 1, SUB-SECT. 4. 
•d. Who is employed person .] — G., a 
teacher of dancing, owned a number 
of tenement houses, & he also dealt 
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were engaged in agriculture within Unem- 
ployment Insurance Acts, 1935 (c. 8) & 
1936 (c. 32) : — Held : the employment was an 
employment in agriculture within the above 
Acts . — Re Stephens’ Application, [1938[ 
2 K. B. 675 ; sub nom. Re Stephens & 
Branthwaite & Otway, Re Hume & Croft, 
[1938] 3 All E. R. 311 ; 54 T. L. R. 998 ; 82 
Sol. Jo. 711 ; sub nom. Minister of Labour v. 
Stephens, 107 L. J. K. B. 614 ; 159 L. T. 120. 

94. Add. Annotation : — Consd. Re Blackpool 
Corpn. & Barritt, etc. (1931), 95 J. P. 103. 

96. Add. Annotation : — Consd. Re National Health 
Insurance Act, 1924, Re Professional Players 
of Association Football, [1934] 2 K. B. 265. 

108. Add. Annotation : — Refd. Re Blackpool 
Corpn. & Barritt, etc. (1931), 95 J. P. 103. 

111. Add. Annotation : — Refd. Re Blackpool 
Corpn. & Barritt, etc. (1931), 95 J. P. 103. 

112. Add. Annotation : — Refd. Re Blackpool 
Corpn. & Barritt, etc. (1931), 95 J. P. 103. 

117. Add. Annotation : — Consd. Re Blackpool 
Corpn. & Barritt, etc. (1931), 95 J. P. 103. 

118a. Employees of Eton College Stores.]— 

Re Eton College Stores (1931), 47 T. L. R. 
306 ; sub nom. Re Minister of Labour, Re 
Eton School Stores & Parker, Re Eton 
School Stores & Brampton, Re Eton 
School Stores & Mitchell, Re Eton 
School Stores & Addaway, Re London 
County Council & Edwards, Re London 
County Council & Satchell, 75 Sol. Jo. 
247. 

118b. Employees of Poor Law Institution — 

Baker.] — Re Eton College Stores, No. 
118a, ante. 

118c. Ironer.] — Re Eton College 

Stores, No. 118a, ante. 

119. Add. Annotation : — Consd. Re Blackpool 
Corpn. & Barritt, etc. (1931), 95 J. P. 103. 

123a. Eton College Stores.] — Re Eton 

College Stores, No. 118a, ante. 


123b. Tramway undertaking — Depot cleaner 

& lavatory attendant.] — In the first case B. 
was employed by the Blackpool Corpn. as a 
lavatory attendant & a depot cleaner at the 
corpn.’s tramway depot. In the second case 
J . was employed by the Liverpool Corpn. as a 
lavatory attendant. In both these cases the 
tramway undertakings were owned & worked 
by the corpn. & were carried on for purposes 
of gain. In the third case W. was employed 
as a waitress by the Manchester Corpn. in 
refreshment rooms at H. Park, Manchester, 
which was over three miles from the centre 
of the city. Refreshments were there Berved 
to the public at a price which would just 
cover the cost. In the fourth & fifth cases 
M. was a waitress & D. a waiter, the former 
being employed at a pier restaurant & the 
latter at the “ Lucullus ” room at the 
Pavilion, Bournemouth, both being carried on 
by the Bournemouth Corpn. as part of their 
pier undertaking. It was admitted in all 
these cases that the employed persons were in 
domestic service : — Held : the test for making 
these persons insurable persons within the 
Act being (1) whether a trade or business 
was being carried on for the purposes of gain, 
& (2) whether they were employed in that 
trade or business. B. & J. were both insur- 
able persons, as the tramway undertakings 
constituted a trade or business which was 
being carried on for (he purposes of gain. 
The same reasoning applied to the two 
Bournemouth cases, but in the case of W. 
the Manchester Corpn. did net carry on the 
refreshment catering for the purposes of 
gain. W. was therefore not an insurable 

£ erson under the Act- — Re Minister of 
iAbour, Re Blackpool Corpn. & Barritt, 
Re Liverpool Corpn. & Jackson, Re 
Manchester Corpn. & Welsh y, Re Bourne- 
mouth Corpn., Millard & Derez (1931), 95 
J. P. 103 ; 75 Sol. Jo. 206 ; sub nom. Re 
Blackpool Corpn., 47 T. L. R. 300. 

123c. Corporation refreshment room — 

Waitress.] - Tve Minister of Labour, Re 


in the materials of old buildings which 
he used to buy on the sites for removal 
& disposal by sale or for use in other 
buildings of his own. For many years 
he had work constantly In hand in 
connection with tenements & other 
enterprises. He engaged M. in con- 
nection with the work on the tene- 
ments, for repairs & reconstruction, & 
also for the demolition & removal of 
old buildings. M. employed other 
men for the carrying out of this work, 
but G. provided the money to pay 
them, & their insurance cards were 
stamped with money supplied by G. 
G. did not stamp any insurance cards 
for M. M. ordered the materials re- 
quired for the work. M. was himself 
paid weekly by G. from £3 6s. to £4 
a week, such payment being at a rate 
per working hour. When M. was not 
employed on work for G. he worked 
indepen den tly, describing himself as 
a “ builder & contractor,” & he had 
billheads so printed. M. also under- 
took to do all kinds of electric lighting 
work & shop & house repairs. On one 
occasion M. gave a certificate that a 
certain sum had been spent upon one 
of G.’s houses for the purpose of sus- 
taining an increase of rent of the house 
by G., M. purporting to give the certi- 
ficate as an independent contractor. 
G. considering that M. was not exer- 
cising proper supervision over certain 
work which G. had engaged him to 
carry out, & in annoyance at his re- 


peated absence, put an end to his 
engagement. Two years after M. had 
ceased to work for G., M. claimed that 
ho was, while in the employment of 
G., an “ employed person ” under “ a 
contract of service ” with G. within 
Unemployment Insurance Act, 1920 
(c. 30). G. contended that M. was an 
independent contractor working upon 
a time & material basis : — Held : M. 
was not an “ employed person ” within 
the Act. — Graham «. Minister for 
Industry & Commerce & Mollov, 
[1933] I. 11. 156.— IR. 

sg. “ Money payments ” — What arc .1 
— M. became an apprentice to G., the 
proprietor of a motor garage, under a 
verbal contract of apprenticeship with 
a view to learning the trade of motor 
mechanic. No premium was paid to 
G., by or on behalf of the apprentice 
& the contract did not provide for any 
payment to the apprentice during the 
four years' period of apprenticeship. 
After the first year of the apprentice- 
ship G. paid the apprentice a sum of 
three shillings &c sixpence per week, 
the payments generally being made 
every fortnight In respect of each two 
weeks. The payments were made 
gratuitously to enable the apprentice 
to pay for ilia daily lunch & to purchase 
cigarettes, etc., but were entered in 
G.’s petty cash book, & were charged as 
one of the expenses of his business in 
his income tax returns : — Held : the 
payments were “ money payments ” 

en 


within Sched. I., Fart I. to Unem- 
ployment Insurance Act, 1920 (c. 30) ; 
tho apprentice was an employed person 
«Sc tho employer was liablo to nay un- 
employment insurance contributions 
in respect of the apprentice. — lie 
Gtvicn , [1936] I. K. 20. IR. 


PART IV. SECT. 1, SU£~bECT. 2.— A. 

»f. Laundresses in arm„ laundry .] — 
An army laundry was established for 
the purpose of washing the clothing of 
the members of the forces In the 
Dublin area. The cleansing of army 
blankets, sheets & tho like was also 
carried on. A number of laundresses. 
Including M., who weh a “ hand 
washer,” & A., a “ drier,” were em- 
ployed for th^ purpose. Tho laundry 
was within t>P> precincts of the army 
barrackB, but- was situated in a separate 
building & quite distinct from the 
building where tho soldiers resided. 
Although the laundry was not con- 
ducted with a view to profit,, the facts 
did not exclude the possibility of a 
profit being made: — Held: M. & A. 
were not employed in domestic service, 
as they hod all the characteristics oi 
ordinary Industrial workers ; their 
service was entiroly impersonal ; & 

their work, in the circumstances in 
which it was carried on. was of a purely 
industrial character. — Minister for 
Industry & Commerce v. Stewart & 
Lowry, 11830] I. R. 112.- IR. 
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Blackpool Corpn. & Barritt. No. 123b, 
ante. 

123d. Pier undertaking — Walter & waitress.] 

— Re Minister op Labour, Re Blackpool 
Corpn. & Babbitt. No. 123b ante. 

126. Add. Annotation : — Consd. Re Wroot (1935), 
153 L. T. 73. 

128a. Workman employed by Drainage Board 

to clear drains.] — Drainage comrs., charged 
under a local Act of Parliament with the duty 
of providing & maintaining drains in a wholly 
agricultural area, employed a workman to 
clean <fc repair the drains & to keep them 
clear of weeds : — Held : the workman was 
employed in agriculture & was therefore not a 
person insurable under Unemployment Insur- 
ance Acts, 1920-1034. — Re Wroot (1935), 
153 L. T. 73 ; 51 T. L. R. 397 ; 79 Sol. Jo. 
343. 

185. Add Annotations : — Consd. Hearts of Oak 
Assurance Co. v. A.-G. (1931), 47 T. L. R. 
679 ; Mason v. Brewis Bros., Ltd., [1932] 2 
All E. R. 420. 

139a. Master of barge — Whether independent con- 
tractor.] — The ct., in dealing with appeals 
by employers relating to the liability f<?r 
insurance under Unemployment Insurance 
Acts, 1920-1932, held that the master of a 
barge owned by applts. was engaged under 


a contract of service with them, but that the 
mate of the barge, a son of the master, was 
engaged under a contract of service with his 
father. — Re Bailey (1933), 49 T. L. R. 195 ; 
svb nom. Re W. H. Cowburn & Cowpar, 
Ltd. Appeals, Re Bailey, 77 Sol. Jo. 64. 

139b. Mate of barge — Whether employed by 
master.] — Re Bailey, No. 139a, ante. 

139c. Employment otherwise than by way of 
manual labour — Modeller.] — The work of the 
employees, who were modellers, was to mould 
clay into ornaments & other things, according 
to the employer's instructions, <fc for this 
purpose they were supplied with photographs 
& detailed working drawings, so that the 
finished model was a reproduction of some- 
thing conveyed to them by the drawings & 
photographs, & not an artistic creation of 
their own. It was contended that these 
employees were engaged in “ employment 
otherwise than by way of manual labour ” : — 
Held : the substantial nature of the employ- 
ment, which was the criterion to be applied, 
was manual labour, & the employment was 
not “ employment otherwise than by way 
of manual labour ” within Unemployment 
Insurance Act, 1935 (c. 8), Sched. I., Part II., 
para. 9. — Re Gardner, Re Maschek, Re 
Tyrrell, [1938] 1 All E. R. 20 ; 158 L. T. 
174 ; 82 Sol. Jo. 155. 


Part V. — National Health Insurance. 


* 142a. Canvasser.] — Applt. was employed as a 

canvasser by a firm of millers & corn factors. 
By the terms of his employment, he was paid 
a fixed sum of 5 8. per week as expenses, & 
also the price of the first order obtained 


from a new customer in the streets allocated 
to him to canvass. He worked for the firm 
for five days in each week, & did not work 
for any other person. He was not obliged to 
canvass at specified times, nor had he to 


PART IV. SECT. 1, SUB-SECT. 2.— C. 

124 U. .] — H. was 

employed by a dairy farmer, who had a 
farm of about 200 acres In the County 
of Dublin, Sc who tilled about 50 acres 
Sc kept 100 cows, Sc sold the milk In the 
oity Sc suburbs of Dublin. H. used to 
oome to the farm about 5 o’clock in the 
morning, milk the oowb, get ready a 
horse Sc cart, Sc then go into the oity 
& distribute the milk. On his return 
be washed the cans, tended his horse, 
drove In the cows, again milked them 
& delivered the milk. When he 
returned the seoond time, after tending 
his horse Sc cleansing the cans, his 
duties were ended : — Reid : H. was 
employed in agriculture Sc exoepted 
from the provisions of the Act. — 
Warner v. Minister for Industry 
& Commerce, [1929] I. R. 582 . — IR. 


PART IV. SECT. 2. 

«g. Appeal — From Minister for In - 
dudry dt Commerce to Wligh Court — 
Right of appeal to Supreme Court .] — 
Warner v. Ministry for Industry 
& Commerce, [1929 I. R. 582. — IR. 


PART V. SECT. 1. 

1 I. Ganger employed by local 

authority — Working in corporation 
Quarry.) — A ganger who was taken off 
the road 6c employed in a stone quarry 
owned by the local authority is still an 
employed person within the National 
Health Acts. — Limerick County 
Council t\ Irish Insurance Combs. & 
Condon, [19341 1. R. 364.— IR. 

I ft, Credit bookmaker's clerk .} — 

A bookmaker, who engaged in both 


credit Sc ready-money betting business, 
the latter in contravention of Betting 
Act, 1853, s. 1. employed his son to 
act as his clerk. Most of the eon’s 
duties related to the credit betting 
transactions, but It was the Intention 
of both parties that he should also 
assist, Sc he did In fact assist, in the 
ready-money betting business. Con- 
tributions under the National Health 
Insurance Acta were paid-in respect of 
the son. On the son’s death, a claim 
by his widow to receive a widow’s 
pension was rejected by the Depart- 
ment of Health for Scotland, on the 
ground that deceased was not employed 
under a lawful “ contract of service,” 
&, accordingly, was not an insured 

S erson within the 1925 Aot : — Held : 

eoeased was employed under a “ con- 
tract of service,” in respect that 
employment as a credit bookmakers’ 
clerk was an ordinary legitimate con- 
tract of servioe, Sc that neither was the 
basis of the contract in question the 
carrying out of an Illegal purpose, nor 
did the contract oontain any express 
term which made it necessary that 
the clerk should act unlawfully ; 
accordingly, he was an “ Insured ” 
person within the Aot. — Fegan v. 
Department of Health, [1935] 8. C. 
823.— SCOT. 

t i. .] — R., a salmon 

factor, was the owner of several boats 
used for salmon fishing. At the be- 
ginning of a fishing season R. let a boat 
to one B., who proceeded to select a 
crew of two othen, one of whom was 
H., Sc proceeded to fish in the ordinary 
way. R. was not aware that H. was 
a member of the crew of the boat. All 
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fish caught had to be banded over to R., 
who sold them, retaining one-fourth of 
the proceeds of the sale of the salmon. 
Sc handing over the remaining three- 
fourths 8c the proceeds of the sale of 
any other fish caught to B. B. then 
divided all he received with the crew 
in proportions arranged between them- 
selves. R. had no part in the arrange- 
ment between B. & the crew as to 
payment, & was not concerned as to 
now the money was disposed of. In 
the event of no fish being caught, R. 
received nothing Sc made no payment 
to B- or to the crew, & if B. failed to 
take the boat out to fish, R. could 
take It away from him. All repairs to 
the boat, nets, & tackle were done by 
R. at his own expense, but B. had full 
control over Its management, the part 
of the river to be fished, etc., Sc oould 
dismiss any of the crew, who had to 
obey his orders : — Held : there was 
no contract of service between R. Sc 
H., Sc consequently R. was not liable 
for lnsuranco contributions in respeot 
of H. — Galvtn v. Minister for 
Industry Sc Commerce & Higgin- 
botham, [1932] I. R. 216.— IR. 

a (p. 1310) i. Employment under 

local authority in pensionable office .) — 
By an order made under National 
Insurance Act, 1913 (o. 37), s. 6, 
" employment under any local or other 
public authority In any pensionable 
office in a permanent capacity ” shall 
be deemed not to be employment 
within the meaning of Part I. of 
National Insurance Aot, 1911, the 
Order providing that “ the expression 
* office includes any office, situation, 
or employment, 6c the expression 



Vol. 

obtain permission if he wished not to work 
on any particular day, but, if he did not 
do so, the sum of Is. was deducted from his 
expenses : — Held : appct. was not employed 
within National Health Insurance Act, 1*930 
(c. 32), — Belcher’s Appeal, lie Essex 
Flour & Grain Co., Ltd., [1938] 3 All E. R. 
244. 

146a. — Acrobat.] — A music-hall artist, 

employed as an acrobatic entertainer, & 
having no speaking part, is not employed by 
way of manual labour within National Health 
Insurance Act, 1924 (c. 38). — Re Dodds 
Appeal, Re McManus (1933), 148 L. T. 400 ; 
49 T. L. R. 187 ; 77 Sol. Jo. 49. 

Annotations : — Consd. Re National Health Insurance Act» 
1924. Re Professional Players of Association Football « 
[1934] 2 K. B. 265 ; Re Graham, Re National Health 
Insurance Act, 1924, Re Professional Players of Associa- 
tion Football (1934), 103 L. J. K. B. 595. 

146b. Professional footballer.]— Pro- 

fessional players of games who receive re- 
muneration exceeding in value £250 a year 
are not insurable under the National Health 
Insurance Act, 1924. A professional player 
of Association football was employed to play 
for a club for a year at a salary of £0 a week 
during the “ close ” season & one of £7 a 
week during the playing season, with extra 
pay when playing in the first team & bonuses 
for playing in won & drawn matches : — 
Held: his employment was not “ by way of 
manual labour ” &, therefore, as his rate of 
remuneration exceeded in value £250 a year, 
he fell within the exception to liability to be 
insured contained in Part II. (7c) of Sched. I. 
to the Act. — Re National Healtd Insur- 
ance Act, 1924 ; Re Professional Players 
of Association Football, [1934] 2 K. B. 
205 ; 103 L. J. K. B. 695; 151 L. T. 176 ; 50 
T. L. R. 370 ; 78 Sol. Jo. 337, D. 0. 
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1 «. Add. Citation :—03 J. P. 35. 

149a. Military service— Territorial officer.] — 

An ex -sergeant-major of the Regular Army 
received a commission as lieutenant & 
quartermaster in a Territorial unit. U o 
received an annual salary, which was paid 
monthly by cheque from the county assocn., 
to whom it was later refunded by the War 
Office : — Held : he was employed “ in the 
military service of the Crown ” <fc therefore 
came within the exception set out in Sched. I., 
Part II., para, (a), of National Health Insur- 
ance Act, 1 924 (c. 38), & was not an employed 
person within that Act . — Re Cousens, [1938] 
1 K. B. 499 ; [19381 1 All E. R. 17 ; 64 
T. L. R. 237 ; 82 Sol. Jo. 97 ; sub nom. 
Cousens v. Minister of Health, 107 L. J. 
K. B. 280 ; 158 L. T. 32. 

149b. Employment ” Taxicab driver.] — Ucsps. 
hired a motor car in appct., a taxi-cab driver, 
in consideration of certain weekly payments, 
it being the clear intention of both parties 
that the ear was to be hired to apet. in order 
that he should use it for plying for hire, it 
was contended that apet. was employed by 
resp. within National Health Insurance Act, 
1930, Sched. 1.. Part l„ cl. (c) : -Held : 

(1) “employment” in the National Health 
Insurance Act, 1930, Sched. J., Part ]., cl. (c), 
connoted something being done under a 
contract, Repress or implied, with someone 
standing in the position of an employer; 

(2) in the circumstances of this case, apet. 
was employed by roups, within National 
Health Insurance Act, 1930, Sched. 1., 
Part I., cl. (c), A was insurable under that 
Act.— -Thompson’s Appeal, Re .Johnson 
(Hove). Ltd., [19391 1 All M. It. 277. 

149c. Under “ contract of service ” Sub- 

postmaster. |- Apet. was a sub-postmaster 


‘ pensionable office * means an office 
coming within the provisions of any 
Act authorising the grant of a super- 
annuation allowance.” A rural dis- 
trict council employed H. in Sept. 
1899, temporarily to take charge of 
the waterworks system which supplied 
water to the town of O. shortly after 
the waterworks had been constructed. 
In Nov. 1899, H. was permanently 
appointed as “ a person to drive the 
engine & the pumps, & perform any 
other duties he might be called upon 
to perform.” The town of C. became 
on Apr. 1, 1900, an urban sanitary 
district by virtue of two orders of the 
Local Govt. Board, & the urban 
district council, which was created 
thereby, took over the waterworks. 
This council was under no obligation 
to take over the employees or officials 
of the rural district council who were 
employed on the waterworks, but H. 
continued to carry on his duties as 
before. H.’s wages were increased 
from time to time, & such increases 
were passed by the auditor of the 
Local Govt. Board. He furnished 
reports from time to time to the 
urban district council & frequently 
attended their meetings. At a meet- 
ing of the council soon after they had 
taken over the waterworks the opinion 
of the Local Govt. Board was sought 
as to the payment of H.'e wages, & the 
Board was requested to make an 
Immediate adjustment of the council’s 
property & liabilities. The Board 
replied that H/s wages were to be 
paid by the council pending an adjust- 
ment of the aocounts. There was no 
evidence as to the making of any such 
adjustment. The Board was fully 


aware of everything done at the meet- 
ings of the council, as copies of the 
minutes had to be transmitted to the 
Board : — Held : having regard to the 
provisions as to the granting of super- 
annuation allowances contained in 
Part IV. of Local Govt. Act, 1925, H. 
was engaged In employment under a 
local authority In “ a pensionable 
office in a permanent capacity,” & 
therefore not engaged in employment 
within Part I. of National Insurance 
Act, 1911. — Hanratty v. Minister 
for Industry & Commerce & Irish 
Insurance Comrs., [1931] I. R. 189.— 
IR. 

a (p. 1310) ii. Temporary work 

for unemployed ,] — Employments within 
National Health Insurance Act, 1924, 
include employment under any con- 
tract of service whether for a money 
payment or not, &, except in so far as 
excluded by special order, employ- 
ment under any lor*tI authority. 

In consequence of the prevalence of 
unemployment in a city a large number 
of men were in receipt of able-bodied 
relief, & the municipal corpn., who 
were also public assistance authority, 
made arrangements whereby men in 
receipt of able-bodied relief were 
allowed to work as voluntary workers 
in the corpn. ’s departments when work 
of a casual nature was available. In 
addition to the opportunity which the 
work afforded the men of keeping 
physically fit, the corpn- held ont as 
an inducement to those who undertook 
the work the prospect of preferential 
selection for vacancies in regular corpn. 
employment. Men who were prepared 
to do this work received no payment 
for it, but continued to receive relief 
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from the public assistance committee. 
The departments to which the men 
were assigned exorcised control over 
them when working, but the men 
could not be required to work ns a 
condition of receiving relief. Thu 
widow of a man who had worked under 
these arrangements in the corpn . ’h 
electricity department having applied 
for determination of tho question 
whether her husband was employed 
by the corpn. within tho 1924 Act : — 
Held : he was not employed under a 
contract of service. He was not an 
employed person within National 
Health Insurance Acts.- M'Gkaohy v. 
Department of Health for Scot- 
land, [1938] S. a. 282. — 4COT. 

•a. Employment partly in Free Slates 
<& partly in Scotland — Whether “ con- 
tinuously in8ured. ,, \ — The husband of 
appct. tor a widow’s pension had been 
employed in Scotland from 1912 till 
Aug. 1928 ; he had been employed In 
tbe Irish Free State from Oct. 1928 
till Aug. 1930 ; he was employed In 
Scotland from Dec. 1930 till Aug. 1931, 
after which he was In ill-health until 
his death in June, 1932. He was in- 
sured under National Health Insur- 
ance Act, 1924, while In Scotland. & 
under the corresponding Irish Free 
State Insurance Act while In the 
Free State : — Held : In view of Irish 
Free State Reciprocal Arrangements 
Order, 1924, appct. 's husband must bo 
treated as though he had been con- 
tinuously insured under 1924 Act, & 
appct. was entitled to the pension 
claimed. — Melville v. Department 
of Health for Scotland, [1934] S. C. 
63. — SOOT. 
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remunerated by scale payment, that is, a 
sub-postmaster rendering on the average 
eighteen or more hours of personal service 
in each week in that capacity, & not mainly 
dependent for his livelihood on the earnings 
derived by him from any occupation other 
than his employment under the Postmaster- 
General. Regulations were provided for the 
guidance of sub-postmasters, who were 
required to observe with accuracy & prompti- 
tude all special instructions received from the 
head postmaster Sc to keep open the sub- 
offices for certain fixed hours for the trans- 
action of post office business. These hours 
could not be varied without permission. 
Certain rules of conduct were prescribed. 
Sub-postmasters were permitted to make 
suitable provision for the performance of their 
duties by others under their supervision. It 
was one of the usual conditions of their 
employment that they should obtain a 
six-months’ tenancy of the premises to be 
used as a sub-post office. On their signing a 
declaration that they were not mainly 
dependent for their livelihood on earnings 
derived from occupation other than post 
office employment, Sc that they rendered an 
average of not less than eighteen hours’ 
personal service in each week in that employ- 
ment, they were insured under the National 
Health Insurance Act:- — Held : apct. was 
employed under a contract of service, Sc was 
insurable under the National Health Insur- 
ance Act, 1936 . — Roberts’ Appeal, Rc 
Postmaster- General, [1939] 4 All E. R. 
269. 

149d. Remuneration — How calculated.] — Apct.’s 
husband had been employed as manager of 
certain licensed premises under a written 
agreement providing for payment of a certain 
salary together with occupation of the 
residential parts of the licensed premises 
free of rent, rates Sc taxes, the combined 
value of the salary Sc free residence being in 
excess of £250 per annum . It was contended 
that apct.’s husband had not been able to 
earn the whole of what was paid to him, as 
it had been necessary, in order to carry on 
the business, to have the assistance of his 
wife, Sc that this assistance, although she 
had actually been paid nothing, was worth 
not less than £78 per annum , which amount 
should be taken in reduct i on of Ids remuneration 
Sc so bring it below £250 per annum : — Held : 
although circumstances involving the pay- 
ment of money in order to earn remuneration 
may be taken into consideration in reducing 
the amount of such remuneration, it cannot 
be said that because a man gets some unpaid 
help, therefore his employment is at a rate of 
remuneration less by the amount of the help 
he lias obtained. — Sherwood’s Appeal, Re 
Brown (G. F. Sc A.) & Sons, Ltd., [1939] 4 
All E. R. 29J . 

169a. Dental benefit— -Who is “ dentist.”] — A 

registered medical practitioner, although 
entitled to practice dentistry under Dentists 
Act, 1921 (c. 21), s. 1 (3), is not entitled to 
give dental treatment to a patient insured 
under National Health Insurance Acts, 1924 
to 1928, for which fees can be charged to & 


payment demanded from the patient’s 
approved society under National Health 
Insurance (Dental Benefit) Regulations, 1930, 
unless he is a dentist registered in the dentists’ 
register kept under Dentists Act, 1878 (c. 33). 
These regulations, having been approved after 
being laid before Parliament, have the same 
effect as if they had been enacted in an Act 
of Parliament. — Bynoe v. General Federa- 
tion of Trade Unions Approved Society 
(110), [1038] Ch. 164; [1937] 4 All E. R. 184; 
107 L. J. Ch. 26 ; 157 L. T. 508 ; 54 T. L. R. 
61 ; 81 Sol. Jo. 901, C. A. 

169b. Validity of Regulations.] — Bynoe v. 

General Federation of Trades Unions 
Approved Society (110), No. 169a, ante. 

170a. Widow — Proof that husband unable to 
obtain work.] — Applt.’s husband became 
insured as an employed contributor under 
National Health Insurance Act, 1911, on 
July 15, 1912, Sc was admitted to membership 
of resp. society. He paid contributions until 
. Mar. 29, 1931, Sc the society terminated his 
insurance on Dec. 31, 1932. He died on 
July 8, 1935, & his widow, applt., applied 
for a widow’s pension under Widows’, 
Orphans’ Sc Old Age Contributory Pensions 
Acts. 1J owever, her application was rejected 
by the Minister of Health on the ground that 
her late husband was not, at the time of his 
death, an “ insured person,” which was a 
condition of her right to a pension. An 
appeal to a referee was dismissed, Sc the 
Minister refused to review his decision, it 
being maintained that “ insured ” for the 
purposes of the Pensions Acts meant 
“ insured ” under National Health Insurance 
Acts. For the period during which the 
husband was available for, but unable to 
obtain, employment, he took his health 
insurance card to the local employment 
exchange each week, where the card was 
“ franked ” with an impressed stamp by an 
officer of the Ministry of Labour, thereby 
indicating that the officer was satisfied that 
the husband was available for, but unable to 
obtain, employment in that week. There 
was an arrangement between the Minister of 
Health Sc the Minister of Labour whereby 
health insurance cards could be franked at the 
employment exchange. According to a 
regulation of the Ministry of Health. “ the 
franking can normally be accepted by the 
society as conclusive evidence of genuine 
unemployment during the week to which it 
relates.” An arbitrator held that the burden 
of proof required by the Act had not been 
discharged by aplt.. Sc that resp. society 
rightly determined the husband’s insurance 
on Dec. 31, 1932 : — Held : the proof given 
to the employment exchange by applt.’s 
husband that he was available for, but 
unable to obtain, employment was sufficient 
proof of availability for, but mability to 
obtain, employment, as required by the Act 
of 1924 as amended, so as to make him an 
insured person & entitle applt. to a widow’s 
pension. — Donovan v. Natipnal Amal- 
gamated Approved Society, [1939] 2 All 
E. R. 718 ; 160 L. T. 650 ; 55 T. L. R. 743 ; 
83 Sol. Jo. 400, D. C. 


PART V. SECT. 8. 

«b. Dispute betwten approved society tfr member-— Refusal of referees to state a case — Application to court .] — M'Namara 
r. Scottish Catholic Insurance Society, [1020] S. O. <Ct. of Seas.? 55.— SCOT. 
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Part VI. — Old Age Pensions. 

179a. Widows’, Orphans’ & Old Age Contributory not employment entitling the employee’s 

Pensions Aot, 1929 (c. 10) — Employment of widow to a pension under Widows’, Orph ans * 

husband In Irish Free State before 1922.]— & Old Age Contributory Pensions Act, 1929 

Employment before 1922 in what is now (c. 10), s. 1 (1 ). — Re Echlin (1932), 147 L. T. 

called the Irish Free State under Irish Free 630 ; 48 T. L. R. 676. 

State Constitution Act, 1922 (Session 2), is 


PART VI. 

179 i. Widows', Orphans' & Old 
Age Contributory Pensions Acts — 
Meaning of “ entry into insur- 
ance .”] — A workman engaged in em- 
ployment which, after July 5, 1912, 
rendered him compulsorily insurable 
under National Insurance Act, 1911, 
became insured as at that date, & paid 
his weekly contributions in full until 
Dec. 1922, when he passed out of 
insurable employment. For tho pur- 
poses of the Insurance Acts he ceased, 
in Dec. 1924, to be an Insured person. 
On Jan. 4, 1926, he again became 
insured as a voluntary contributor, 8c 
thereafter, until his death in July, 
1927, he paid his weekly contributions, 
numbering 81, in full. His widow 
applied for a pension, bnt her claim was 
rejected on the grounds that sect. 5 (a) 
of 1925 Act had not been complied 
with, since it had not been established 
that 104 wriks had elapsed & 104 
contributions had been paid since the 
date of her husband’s last entry into 
insurance. The Dept, contended that 
“ entry into insurance ” in sect. 5 (a) 
must bo construed consistently with 
National Health Insurance Act, 1924, 
& particularly sect. 3 (4) thereof, 

which in effect gave to that expression 
the meaning “ last entry ” : — Held : 
sect. 5 (a) had boon oomplied with, in 
respect that the “ date of his entry 
into insurance ” was the date when 
appet. 's husband first became an 
insured person, not the date when he 
again became insured as a voluntary 
contributor ; & the meaning was not 
controlled by sect. 3 (4) of 1924 Act, 
which was not applicable In the case 
of voluntary contributors. — Kerr v. 
Department of Health for Scot- 
land, [1930] S. C. 813.— SCOT. 

179 li. .] — An appet. for an 

old age contributory pension had been 
insured as an employed contributor 
from Mar. 6, 1922, till Dec. 31, 1925. 
On Jan. 4, 1926, he became insured as 
a voluntary contributor, & continued 
so insured until the expiry of five years, 
on Jan. 4, 1931. He had attained the 
age of sixty -five in Mar. 1930. The 
Dept, rejected his claim, on the ground 
that the date of his entry into insurance 
must be taken to be Mar. 6, 1922, & 
he had not been in continuous insur- 
ance since that date : — Held : on a 
construction of Widows’, Orphans’ & 
Old Age Contributory Pensions Act, 
1925, 8 . 8 (a) & proviso (i), the phrase 
" entry into insurance ” meant entry 
into the qualifying period ; 6c, accord- 
ingly, the date of appet. 's entry must 
be taken to be Jan. 4, 1926, & he was 
entitled to a pension on the expiry of 
five years from that date. — Wylie v. 
Department of Health for Scot- 
land, [1932] S. C. 51. — SCOT. 

179 ill. .] — An appet. for 

an old age contributory pension had 
been insured as an employed con- 
tributor from July 15, 1912, till 
Jan. 4, 1920. On Jan. 4, 1926, bo 
became insured as a voluntary con- 
tributor, 6c continued so insured for 
five years. In accordance with the 
statutory provisions, no contributions 
were payable by him after the ap- 
pointed day, Jan. 2, 1928. He 
attained the age of sixty-five in Oct. 
1927. The Department having with- 


drawn a pension awarded to him, on 
the ground that the date of his “ entry 
into insurance ” for the purpose of 
sect. 8 of 1925 Act was Jan. 4, 1926, & 
that the number of contributions for 
the three contribution years im- 
mediately preceding tho expiry of 
five years from that date, viz. July, 
1927 to July, 1930, did not represent 
an average of thirty-nine for each 
year : — Held : the date of appet. *s 
entry into insurance in tho sonso of 
proviso (i.) of sect. 8 was not, as ho 
contended, tho date whou ho first 
entered into insurance as an employod 
contributor, viz. July 15, 1912, but 
was the date of his entry into the 
qualifying period, Jan. 4, 1916, & 
accordingly, ho had not satisfied tho 
condition roquired by sect. 8 (c) as 
modified by proviso (i.). — Gilbertson 
v. Department of Health for Scot- 
land, [1933] S. C. 707.— SCOT. 

179 iv. .] — A woman who 

had reached the age of sixty -five 
claimed an old age pension at the full 
rate of 10s. per week. She had com- 
plied with the ordinary statutory con- 
ditions attached to the grant of such 
a pension. She had, however, ob- 
tained a certificate of exemption in 
1924 which she had surrendered in 
Apr. 1926. At the latter date she was 
between fifty-nine & sixty. Con- 
tributions In respect of her iusnranco 
were paid by her employer during the 
period while she was exempt : — Held : 
the case was governed by Widows’ 
Orphans’ & Old Age Contributory 
Pensions Act, 1925, s. 14 (4), & tho 
regulations made thereunder ; “en- 
try into insurance ” in these regulations 
meant re-entry at the date when tho cer- 
tificate of exemption was surrendered, 
& accordingly claimant was entitled 
only to a pension at tho rate applicable 
to tho age at which she had Hurronderod 
her certificate of exemption. — Merson 
v. Department of Health for 
Scotland, [1934] S. C. 47.— SCOT. 

179 v. Husband's employment 

within three years of death— Husband 
bedridden .] — A widow, aged sixty, 
applied for a pension. Bor husband, 
who died on Nov. 1, 1928, hud been 
employed from boyhood until 1914, 
& periodically from 1914 until 1921, 
as a share -fisherman. He became 
paralysed in 1922, 6c from that date 
until his death he was wholly in- 
capacitated for work. For the last 
three 6c a half years of his life he was 
bedridden: — Held: appet. was not 
entitled to tho pension claimed, in 
respect that it couhi not be held that 
her husband’s normal occupation, at 
any time within three years before 
bis death, was employment of the 
specified character. — MacDonald r. 
Department of Health for Scot- 
land, [19311 S. C. 354. — SCOT. 

179 vi. Nature of employment 

— Question for referee.) — A widow 
having applied for a pension under 
Beet. 1 (1) (a) (ii.) of Widows’, Orphans’, 
& Old Age Contributory Pensions Act, 
1929, the Department refused the 
application, on the ground that her 
husband’s normal occupation was not 
employment in respect of which con- 
tributions would have been payable 
under the 1925 Act. This question 
turned on whether the husband/s occu* 
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pation had been employment by way 
of manual labour. The widow having 
applied for a reference to a referee, 
the latter found that the husband’s 
occupation had been employment by 
way of manual labour. The Dept, 
refused to accept the referee’s finding, 
&, after inquiry, held that the hus- 
band’s occupation had not been by 
way of manual labour, 6c refused the 
application for a pension : — Held : the 
question of the nature of the husband’s 
employment was determinable by tho 
referee & not by the Dept., any ques- 
tion which might thereafter arise as 
to whether such employment was em- 
ployment in respect of which contri- 
butions would have been payable 
being reserved for tho determination 
of the Dept. — Gammie v. Department 
of Health for Scotland, [1932] 
S. C. 644.— SCOT. 

179 vii. Decision of Department 

— Estoppel A —An appet. for an rrld ago 
contributory pension was informed 
that he was not eligible. Subsequently, 
iri view of a decision of tho Ct. of 
Session in the case of another uppet., 
the Department decided that tho 
appet. was eligible, 6r. awarded him a 
pension. Ah a result of a later decision 
tho Department revised its decision 6c 
withdrew the ponsiuii. Tho appet. 
maintained that the Department had 
no power to withdraw tho pension, on 
the ground that It had boon awarded 
for the purpose of giving effect to a 
decision by a referoo : — Held: the 
Department was not dobarred from 
revising its original award, in respect 
that proviso (n) of sect 18 (1) of 1929 
Act applied only to an award giving 
effect to a decision pronounced with 
roforenco to the case in question, & not 
to an award made owing to a decision 
in another ease.— Gilbertson v. De- 
partment of Health for Scotland, 
[1933] S. O. 707.— SCOT. 

179 viil. Disqualification — 

Widow cohaJtritino with man as his wife. ] 
—A widow was charged with having, in 
a form of claim for e widow’s pension, 
fraudulently represented that she was 
not disqualified from receiving such 
pension by reason of any of the dis- 
qualifications stated in the form, & 
thus induced tho Dept, of Health for 
Scotland to award her a pension. 
Ono of the disqualifications in tho form 
was that a widow was disqualified if she 
was “ cohabiting with a man as his 
wife.’’ Accused was cohabiting with a 
man & had three children by him, but 
she did not hold herself out as his wife, 
& it was well known In the neighbour- 
hood that the man was married & 
living apart from bis wife : — Held : 
accused nad been cohabiting with the 
man as his wife in the sense of the 
statute so as to be disqualified from 
receiving a widow's pension ; but in 
the circumstances the Sheriff-Sub- 
stitute was not bound to find that she 
had acted with fraudulent Intent. — 
Patehaon r. Ritchie, [1034] S. C. (J.) 
4 2.- SCOT. 

179 ix. Who entitled.] — An 

insured man, who had been divorced 
by bis wife, did not remarry, & died 
survived by the wife & one child of the 
marriage. In a claim by the wife for 
a child’s allowance under Widows', 
Orp bans’ & Old Age Contributory 
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Pensions Act, 1925, a. 1 (1) (a), or 
alternatively for an orphan's pension 
under soot. 1 (1) ( b ) in respect of the 
child : — Held : (1) the term widow fell 
to be read in its ordinary signification, 
& accordingly appct., not being the 
wife of the insured at the date of his 
death & therefore not entitled to a 
widow's pension, was not entitled to an 
allowance in respect of the child under 
sect. 1 (1) (a ) : (2) the child, not being 
an orphan within sect. 44 (1) was not 
entitled to an orphan’s pension under 
seots. 1 (1) (b), 4. — Coloan v. Dept, op 
Health fob Scotland, [1937] S. O. 
10. — SCOT. 

179 x. Application of 1924 Act, 

8. 89.] — For the purposes of Widows', 
Orphans' & Old Age Contributory 
Pensions Act, 1925, sect. 89 of 1924 
Act applies not only to questions 
regarding excepted employments but 
also to questions regarding employ- 
ments within the meaning of the 
National Health Insurance Acts, Sc 
the Department of Health has no power 
to waive their jurisdiction thereunder. 
— Reid v . Department of Health 
for Scotland ; Johnston v. Depart- 
ment of Health for Scotland, LI 938] 
S. C. 601.— -SCOT. 

n i. Residence — Material date — 

Date of application.) — A claim for an 
old age pension under the Acts of 1925 
6c 1920, made on Mar. 4, 1030, was 
refused by the Department of Health 


for Scotland, on the ground that appct. 
had not satisfied the condition as to 
residence Imposed by sect. 23 (1) (b) of 
the Act of 1925. Appct. had left 
Scotland in July, 1929, for the Falk- 
land Islands, where he was still residing 
on Oct. 26, 1929, the date on whloh he 
attained the age of sixty-five : — Reid : 
appct. 's right to a pension fell to be 
determined as at the date of his 
application : at that date the con- 
dition as to residence imposed by 
sect. 23 (1) (b) of the 1925 Act had been 
effectively repealed by sects. 13 (3) & 
27 (5) of the 1929 Act ; &, accordingly, 
appct., who otherwise wets duly quali- 
fied, was entitled to an old age pension. 
— Ross ©. Department of Health 
for Scotland, [1931] S. C. 346. — 
SOOT. 

sk. Recovery of pension payments by 
Crown — Priorities. ] — Pension pay- 
ments recoverable against the estate 
of a deceased pensioner by virtue of 
Old Age Pensions Act, s. 9 (3) are 
Crown debts Sc take priority over all 
debts owing by the estate, except 
burial expenses, costs of administra- 
tion, remuneration of representatives, 
& probate & succession duties. — 
Dixon v. Workmen’s Compensation 
Board (1935), 49 B. C. R. 407.— CAN. 

so. Validity of claim.) — Prior 

to the end of Aug. 1937, a husband Sc 
wife had been pensioners of pltf. 
board. By will of their daughter who 


died Aug. 27, 1937, they were made 

i oint beneficiaries of all her estate, 
forthwith after grant of probate in 
Sept. 1987, said pensioners notified 
the board that they would not require 
any further pension. Neither when 
they qualified for a pension nor at any 
time while they were in receipt of 
pensions had they any other income 
or any assets. The board claimed 
from the exor. Sc executrix of the 
daughter's estate all moneys of the 
estate Sc a lien on the estate properties. 
The board functioned under Old Age 
Pensions Act, 1928 (Man.) & Old Age 
Pensions Act, R. S. O., 1927, Sc the 
regulations authorised by Sc passed 
under both statutes : — Held : the 
board's claim failed on each of the 
following grounds : (1) it bad not been 
shown that either Parliament or the 
Legislature intended the payment of a 
ension to a person without property to 
e a loan of the money advanoed, 
rather than a bounty or such like to the 
pensioner ; (2) the relationship between 
the exor. Sc executrix as such on the 
one part & the pensioners on the other 
part at the time these proceedings 
were taken was not that of creditor & 
debtor respectively. The board was 
ordered to pay the costs. — Old Age 
Pensions Branch of Workmen’s 
Compensation Board of Manitoba 
v. Jacobs, [1937] 3 W. W. R. 657 ; 
[1938] 1 D. L. R. 46 ; 45 Man. L. R. 
437 ; 7 F. L. J. (Can.) 212.— CAN. 
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PLEADING. 


Part III— Setting out 

212a. Claim for return of insurance moneys — 

Allegation of arson.] — In an action against 
an administrator to recover insurance moneys 
paid to deceased, it being alleged that the 
nre in respect of which the moneys were paid 
was caused by the deliberate act of deceased 


Party’s Own Case. 

with intent to defraud : — Held : particulars 
of the act alleged must be given fourteen 
days before any application to fix the trial. — 
— London Assurance v. Kidson (1935), 79 
Sol. Jo. 641, 0. A. 


Part IV. — Answering 

409a. Precise point must be stated In 

order.] — An order for the trial of a pre- 
liminary point of law should specify 
clearly & precisely what is the preliminary 
point of law which is going to be tried. — 
Master Lightermen & Barge Owners 
Assocn. v. Southern Ry. Co. (No. 1) 
(1933), 21 Ry. A Can. Tr. Cas. 108. 

417a. Real point of law must be raised.] — Where 
advantage is sought to be taken of the 
procedure under R. S. C., Ord. XXV., r. 2. 


an Opponent’s Case. 

care should be taken that a real point of law 
is being raised, A the point of law should 
be clearly defined. In the present case there 
was merely a vague direction that the action 
should be set down for hearing on a pre- 
liminary point of law without defining what 
was the point of law to be decided. — 
National Real Estate A Finance Co., 
Ltd. v. Hassan, [19391 2 K. B. 01 ; [1939] 
2 All E. R. 254 ; 108 L. J. K. B. 380 ; 160 
L. T. 373 ; 55 T. L. R. 570 ; 83 Sol. Jo. 238, 
C. A. 


Part VI. — Objections to Pleadings. 


662a. Whether dependent proper party.]— 

Pltf. sued for libel the author, printers & 
publishers of a novel, & also the printers of 
the advertising wrapper, which contained 
a striking picture & a reference to the con- 
tents of the book, though no directly defama- 
tory matter. Against these defts. he pleaded 
that they had “ assisted to publish ” the 
libels in the book. The judge in chambers 
ordered this part of the statement of claim 
to be struck out & pltf. appealed : — Held : 
an allegation of assisting in publication is 
identical with an allegation of publication ; 
the question of whether these defts. were a 
party to the publication was one of fact to 
be decided on the evidence at the hearing 
& the claim in respect thereof should not 
have been struck out. — March ant v. Ford, 


[1930] 2 AU E. R. 1510 ; 80 Sol. Jo. 791, 
C. A. 

687a. Nuisance— One decision contrary to claim.] — 

Pltf.’s statement of claim contained a claim 
for infringement of pltf.’s right to light from 
ancient windows ci a further claim for 
nuisance alleging that the carrying up of 
deft.’s building to a greater height had inter- 
ferred with the proper escape of smoke A 
fumes from pltf.’s chimneys & such inter- 
ference had caused a nuisance to pltf. : — 
Held : having regard to the case of Bryant v. 
Lefever , 19 Digest 61, 349, the claim for 
nuisance disclosed no cause of action & 
should be struck out. Tho ct. i'j entitled to 
deal with the law as it think it stands. — 
Willoughby v. Eckstein, [1930] 1 All E. R. 
650, C. A. 


Part VII. — Amendment of Pleadings. 


886. Add, CUationa : — 101 L. J. K. B. 245 ; 140 
L. T. 336, C. A. 

891a. Breach of statutory duty.} — A builder s 

labourer was engaged in digging a trench 
6 ft. deep in connection with the erection of 
a block of flats. The sides of the trench were 
not secured by boards. Owing to the unsus- 
pected existence of an old drain near one side 


of the trench, that side fell in, & the labourer 
was fatally injured. His widow commenced 
an action under the Employers’ Liability 
Act, & Lord Campbell’s Act. Shortly before 
the trial, it was discovered that deft. co. had, 
at the time of the accident, had certain 
hoisting apparatus & cement-mixers upon the 
site. At the beginning of the trial, pltf. 
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sought leave to amend her statement of 
claim by alleging the presence of this 
machinery, & a breach, on the part of deft, 
co., of a ■ statutory duty, imposed by the 
Building Regulations, 1026. Pltf., at the 
time of making this application, offered to 
give deft. co. an adjournment, & to pay any 
costs occasioned thereby. The judge refused 
to allow any amendment, & gave judgment 
in favour of deft. co. It was stated that 
pltf. had had an opportunity of asking for 
such an amendment when interrogatories 
relevant to the amended case were dis- 
allowed : — Held : (1) the amendment Bought 
was one which was essential in order for the 
real issues in the case to be before the ct., 
& should have been allowed ; it was, more- 
over, one which would not have caused deft, 
co. any injustice for which it could not have 
been compensated by way of costs ; (2) (per 
Scott, L.J.) : when a pltf. proposes to allege 
a breach of statutory duty, that is a strong 
additional reason for allowing an amendment. 
—Hunt v . Rick & Son, Ltd. (No. 2), [1937] 
3 All E. R. 715 ; 53 T. L. R. 931 ; 81 Sol. Jo. 
648, C. A. 

1067a. .] — Held : any amendment of 

their pleadings to enable pltfs. to raise a 
case of mutual mistake implying good faith 
on the part of defts. could not without 
injustice to them be allowed after an action 
based exclusively on fraud had failed, & that 
accordingly the issue wa;. not open to pltfs. 


in this House. — Bell v. Lever Bros., Ltd., 
[1932] A. C. 161 ; 101 L. J. K. B. 129 ; 146 
L. T. 268 ; 48 T. L. R. 133 ; 76 Sol. Jo. 60 ; 
37 Com. Cas. 98 ; H. L. ; revsg . sub nom . 
Lever Bros., Ltd. t>. Bell, [1931] 1 K. B. 
557, C. A. 

1095a. Amendment causing Injustice.] — Bell v . 
Lever Bros., Ltd., No. 1067a, ante . 

A, In General (p. 125). 

R. S. 0., Ord. XXVIII., r. 2. In Rule 2 of Order XXVIII. the 
words “ or where defence is delivered but no order for reply is 
made within ten days from delivery of the defence’ or the last 
of the defences " shall be omitted. ( Amended by R. S. C 
(No. 1), 1934.) 

1158a. Leave to serve writ out oi jurisdiction — 
Claim in tort — Claim in contract added.] — 

Where leave has b^een granted under R. S. C., 
Ord. XI., r. 1 (ee) y to serve a writ out of the 
jurisdiction claiming damages for a tort 
committed within the jurisdiction upon a 
deft, who is domiciled in Scotland, it is not 
competent for pltf. subsequently to deliver 
a statement of claim containing also a claim 
based upon a contract made within the 
jurisdiction which was not upon the writ 
when leave was granted, & in respect of 
which leave to serve the writ out of the 
jursdiction could not have been granted. — 
Waterhouse v. Reid, [1938] 1 K. B. 743 ; 
[1938] 1 All E. R. 235; 107 L. J. K. B. 
178 ; 158 L. T. 122 ; 54 T. L. R. 332 ; 82 
Sol. Jo. 93, 0. A. 


Part VIII. — Statement of Claim. 


Sect. 1.— IN GENERAL. 

(p. 130.) 

R. S. C., Ord. XX., r. 1. Rule 1 of Order XX. shall be 
revoked and the following Rule shall be substituted there- 
for : — 

“ 1. The delivery of statements of claim shall be regulated 
as follows : — 

(a) Where the writ is specially indorsed with or accom- 
panied by a statement of olaim under Order III., 
Rule 6, no further statement of claim shall be 
delivered, unless the Court or a Judge shall other- 
wise order. 

6) Subject to the provisions of Order XIII., Rule 12 as 
to filing a statement of olaim when there is no 
appearance, the plaintiff shall (unless ho has de- 
livered a statement of olaim under Order III., 
Rule 6, or the Court or a Judge otherwise orders) 
deliver a statement of olaim either with the writ of 
summons or notice In lieu of writ of summons, or 
within ten days or In the Chancery Division twenty- 
one days after appearance, provided that the times 

f described by this paragraph may be enlarged by consent 
n writing or by the Court or Judge.” ( Substituted by 
R. S. C. (No. 1), 1933 ; <t R. S. G. (No. 2), 1936.) 


Sub-sect* 4. — Claims for Money Lent (p. 135). 

R. S. C OM. III., r. 10. Rule 10 of Order III. shall be revoked 
and the following Rule shall be substituted therefor 

" 10. Where an action for the recovery of money lent by a 
moneylender or for the enforcement of any agreement or security 
relating to any such money is brought by the lender or an 
assignee, the indorsement on the writ shall state, in addition 
to any other particulars, the fact that at the time of making 
the loan or oontract the plaintiff or (in an action by an assignee) 
the original assignor was a licensed moneylender, and if the 
writ be specially indorsed under Rule 6 of this Order, shall also 
state — 


(a) the date on which the loan was made ; 

(b) the amount actually lent to the borrower ; 

( c ) the rate per cent, per annum of interest charged ; 

(d) the date when the contract for repayment was made ; 

( e ) the fact that a noto or memorandum of the contract was 

made, and was signed by the borrower ; 

(/) the date when a copy of the note or memorandum was 
delivered or sent to the borrower ; 

(p) the amount repaid ; 

fa) the amount due but unpaid ; 

(i) the date upon which such unpaid sum or sums became 

due ; 

(j) the amount of interest accrued due and unpaid on every 

such sum.” (Substituted by R. S. C. (No. 2), 1930.) 

1229a. Action by Indian moneylender.] — Pltfs. 
brought proceedings by specially endorsed 
writ to recover the amount which became 
due on a promissory note dated June 24, 
1932, on default in payment of an instal- 
ment, with interest at 3 per cent, per month 
from the date of default. Pltfs. were 
moneylenders who were stated on the writ 
to reside at Bombay, & the figures of the 
promissory note were in rupees, £ut it did 
not appear where pltfs. carried on business. 
Deft, did not appear to the writ, but when 
pltfs. sought to sign judgment in default 
of appearance, judgment was not entered 
because the writ did not comply with 
R. S. C., Ord. III., r. 10 Held : in the 
absence of evidence to exclude the applica- 
tion of the Moneylenders Acte, the claim to 
enter judgment in default of appearance was 
rightly refused. — Nihalchand Navalchand 
v . McMullan, [1934] 1 K. B. 171 ; 103 

L. J. K. B. 234 ; 150 L. T. 170, C. A. 
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Sect. 4.— SPECIALLY INDORSED WRITS. 

(p. 138.) 

R. S. 0., Ord. XX., p. 1. See now Rule 1, section 1, ante. 
R. S. C.» Ord. III., p. 6. The following provisions shall be 
Inserted in Rule 6 of Order III. : — 

(a) After the words “ damages for its detention ; ” the 
words : — “ and (4) in all other actions in the King’s Bench 
Division (exoept actions for libel, slander, malicious pro- 
secution, false imprisonment, seduction or breach of promise 
of marriage, and actions in which fraud is alleged by the 
plaintiff ”). 

a After the words “ specially endorsed with,” the 
: — “ or accompanied by.” 

(c) After the words '* Appendix C., sec. IV.,” the words: 
— r” to VII. inclusive.” ( Added by R. S . C. (No. 1), 1933.) 

In Rule 6 of Order III. after “ detention ” and before “ and ” 
in paragraph (3) there shaH be Inserted : — 

(3a) Where the plaintiff claims possession of any property 
forming a security for the payment of money.” ( Added, by 
R. S. C. (No. 1), 1937.) 


SuB-SKcrr. 2 . — Actions for Recovery of Land. 
(p. 143.) 

R. S. C. f Ord. XVIII., r. 2. In Rule 2 of Order XVIII. after the 
words ” injury to the premises claimed,” there Bhall be inserted 
Jie words “ and except also claims for payment of principal 
noney or interest secured by or for any other relief In respect 
if a mortgage or charge of such land.” ( Added by R. S. C . 
No. 1), 1937.) 


Sub -sect. 3. — Time for Delivery (p. 150). 

R. S. C„ Ord. XXI., r. 0. In Rule 0 of Order XXI. after the 
word ” extended ” the following words shall be Inserted : — 
‘ by consent in writing or.” (Added, by R. S. C. (No. 2), 193G.) 

B. Claims for Debt or Liquidated Demand (p. 152). 

R. S. C., Ord. XXVII., r. 2. The following amendments shall 
je made In Order XXVII. : — 

In Rule 2, after the words ” deliver a defonce, the plaintiff ” 
there shall bo Inserted the words ” subject as provided by 
Rule 17 of this Order.” (Added by R. S. C. (No. 3), 1936.) 

R. S. C., Ord. XXVII., r. 3. In Rule 3, after the words " the 
iroviso to Rule 2 ” there shall be Inserted the words “ and sub- 
ect as provided by Rule 17 of this Order.” (Added by R. S. C. 
No. 3), 1986.) 

K. Actions for Money Lent (p. 155). 

R. S. C., Ord. XXVII., r. 17. After Rule 16 the following Rule 
shall be added and shall stand as Rule 17 : — 


** In any action In which the plaintiff is claiming any 
relief of the nature or kind specified In Order LV., Rule &A — 

(a) no judgment shall be onterod in default of pleading 

without leave of the court or a judge who may require 
the application for leave to be supported by Buoh 
evideuco as might be required If relief were being 
sought on originating summons under Order LV., 
Rule f>A and may require notice of suoh evidence to be 
given to the defendant ; 

(b) on any motion for Judgment under Rule 11 of this Order 

the judge may require the motion to be supported by 
such evidence as might be required if relief were being 
sought on originating summons under Order LV., 
Rule 6A and may require notice of such evidence to 
be given to the defendant.” (Added by R. S. C. (No. 3) 
1936.) 


L. Motion for Judgment in Default. 

1372a. Motion to rectify register of patents — 

Delivery of points of claim & defence by con- 
sent.] — An application was made by originat- 
ing motion to rectify entries in the register 
of patents relating to the patent above 
mentioned, & on the matter coming on for 
hearing Luxmoore, J., by consent of the 
parties {inter alia), ordered points of claim & 
points of defence to bo filed. Both reaps, 
filed points of defence, but the first reap., 
R., failed to obey an order of the ct. & an 
order to strike out bis points of defence was 
made; the second reap., P., applied for leave 
to withdraw its points of defence, leave was 
granted & the points of defence were with- 
drawn. The Comptroller-General had in- 
formed appet. that he did not wish to be 
represented at the hearing of the matter 
nor did he wish to have any documents 
served upon him. Appels, then applied, 
by motion, for judgment in default of defence : 
— Held : the provisions of R. S. C., Ord. 
XXVII., r. 11, did not apply to a case in 
which points of claim & points of defence 
were delivered as a matter of convenience 
between the parties ; also the motion to 
rectify should be set down in the witness list 
to be proved by oval evidence . — Re Re- 
plogle’s Letters Patent No. 139,892 (1934), 
51 R. P. C. 267. 


Part IX. — Defence. 


424a. After grant of time in which to pay.] — 

Where a discretionary jurisdiction is given to 
the ct. or a judge, the judge in Chambers is 
in no way fettered by the previous exercise of 
discretion by the Master, although no doubt 
he will give the weight it deserves to that 
decision. A judgment debtor who asks for 
& obtains a stay of execution does not thereby 
approbate the judgment or elect to treat it 
as binding so as to preclude him from there- 
after seeking to set it aside whether on appeal 
or otherwise. While the Ct. of Appeal will 
not normally interfere except on grounds 
* of law with the exercise of the judge’s dis- 
cretion, if it is seen that on other grounds 
his decision would result in injustice being 
done, the Ct. of Appeal has both the power 
& the duty to remedy it. — Evans v. Bart- 
lam, [1937] A. C. 473 ; [1937] 2 All E. R. 
646 ; 106 L. J. K. B. 568 ; 53 T. L. R. 689 ; 
81 Sol. Jo. 549 ; sub nom. Bartlam v. Evans, 
157 L. T. 311, H. L. 


1424b. — .J A former director of n eo. com- 

menced an action to recover a sum alleged 
to he duo as director s remuneration. The 
statement of claim alleged that the co. had 
passed a resolution fixing the amount of the 
directors’ remuneration. Deft. co. allowed 
judgment to be signed by default, as there 
was apparently no defence to the claim. 
Subsequent examination of the minute hook 
showed that no such resolution had been 
passed by the co. in general meeting, as 
required by the co.’s articles, & that the 
resolution had been passed at a directors’ 
meeting, & w f as, therefore, a nullity. 
Application was thereupon made to set aside 
the order & for leave to defend the action. 
Deft. eo. relied upon the inherent jurisdiction 
of the ct. It was contended for pltf. that the 
proper course was to move to discharge the 
order, by asking for leave to bring such 
motion, notwithstanding that the time had 
expired, & also to read evidence relating to 
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the discovery of the mistake : — Held : 
(1) when an order has been made in chambers 
& no certificate has been given, the proper 
practice is to move in ct. to discharge the 
order, & the ct. should not be asked to use 
its inherent jurisdiction when there is an 
alternative remedy available ; (2) the order 
made by the master, on default, must be 
discharged, & deft. co. was to be at liberty 
to defend the claim. — Perry v. St. Helens 
Land & Construction Co., Ltd., [1939] 3 
All E. K. 113 ; 83 Sol. Jo. 523, C. A. 

1431a. Security for costs.] — On the 

construction of R. 8. 0., Ord. 27, r. 15, the 
discretion therein given is wide enough to 
allow the ct. or a judge to make an order for 
security for costs. — Burohmorb v. Hills 
(1934), 79 L. Jo. 30. 

1434a. Judgment obtained under Order XIV.] — 

Pltf. in an action for money lent made an 
application for judgment under R. 8. C., 
Ord. XIV., r. 1. Owing to a mistake, the 
defts.’ solr. did not attend the summons, & 
judgment was signed. There ensued pro- 
tracted negotiations, which proved unsuc- 
cessful. Defts. applied for leave to appeal 
out of time, but this was refused. They 
then applied under R. S. C., Ord. XXVII., 
r. 15, for leave to set aside the judgment, & 


contended that it was a judgment obtained 
by default : — Held : a judgment obtained 
under Ord. XIV., r. 1, is not a judgment 
obtained on default, & Ord. XXVII., r. 15, 
had therefore no application to the present 
case. — Spira v. Spira, [1939] 3 All E. R. 
924 ; 83 Sol. Jo. 747, C. A. 

IV. Proceedings for Foreclosure or Redemption . 

R. S. C.. Ord. XIII., r. 17. After Rule 16 the following Rule 
shall be added and shall stand as Rule 17 : — 

" 17. In any action In which pltf. is olalmlng any relief of 
the nature or kind specified In Order L V., Rule 5 a no judgment 
shall be entered In default of appearance without leave of the 
court or a judge who may require the application for leave to 
be supported by such evidence as might be required If relief 
were being sought on originating summons under Order LV., 
Rule 5 a and may require notice of suoh evidence to be given 
to deft.” {Added by R. 8 . C. (No. 6), 1936.) 

1496a. Auction — Sales by Auction Act, 1867 (c. 48) 
— Effect of pleading wrong section.] — Deft, 
here relies on sect. 6 of Sale of Land by 
Auction Act, 1807 (c. 48). That sect, having 
failed him, he wishes to rely on sect. 6. 
I have already held that sect. 6 does not 
apply to this case, but if I am wrong in that, 
it would be improper to allow any amendment 
so that that sect, could be relied upon 
(Luxmoore, J.). — Hills & Grant, Ltd. v . 
Hodson, [1934] Oh. 63 ; 103 L. J. Ch. 17 ; 
150 L. T. 10. 


Part XII. — Plea of Possession. 

R. 8. 0., Ord. XXL, r. 21. In Rule 21 of Order XXI. after the 1 plaintiff or his predecessor in title or’*. (Added by R. S. C. 
word " unless ” the following words shall be inserted : — “ he is (No. 2), 1936.) 
in possession by virtue of a lease or tenancy granted by the I 


" Part XIV- 

Sub-sect. 3. — Account Stated or Settled 
(p. 194). 

1648a. Right to particulars.] — Kleinberger v. 
Norris (1937), 183 L. T. Jo. 107, C. A. 

1733a. Up to or at trial.] — Pltf. com- 

plained that she was libelled by a newspaper 
article concerning certain aeroplane smug- 
gling exploits of “ an Englishwoman.* ’ Pltf. 
was not referred to by name or description, 
but alleged that the words “ an English- 
woman ” referred to her. Defts. applied for 


Particulars. 

particulars of the facts from which it was to 
be inferred that pltf. was the person referred 
to : — Held : defts. were entitled to the 
particulars asked, & pltf. should have leave 
to supplement the particulars at any time up 
to 20 days before the trial or at such later 
time as may be ordered by the ct. or a judge 
or at the trial on such terms as may be 
deemed just. — Bruce v. Odhams Press, 
Ltd., [1936] 1 K. B. 097 ; [1930] 1 All E. R. 
287 ; 105 L. J. K. B. 318 ; 164 L. T. 423 ; 
52 T. L. R. 224 ; 80 Sol. Jo. 144, C. A. 


Part XV. — Reply and Subsequent Proceedings. 


Sub-sect. 1. — Delivery op Reply (p. 208). 

R. 8. 0.. Ord. XXIII. Order XXIH. shall be revoked 
and the following Order shall be substituted therefor : — 

1. Where the Plaintiff desires to deliver a reply, he shall 
deliver It within seven days from the delivery of the defence. 

9. Where a counterclaim is pleaded, a reply thereto shall 
be subject to the Buies applicable to aefenoee. (Substituted 
by R. 8. O. (No. 1), 1938.) 


Sub-sbot. 7. — Default in Delivery (p, 211). 
R. S. 0., Ord. XXVIL, r. 18. Rule 13 of Order XXVII. 
shall be revoked, and the following Rule shall be substituted 
therefor : — 

n 13. Where a pleading subsequent to a reply is not 
ordered, then, at the expiration of eeveD days from the 


delivery of the defenoe or reply (If anA or, where a 
pleading subsequent to the reply Is ordered, and the 
party who has been ordered or given leave to deliver the 
same falls to do so within the period limited for that 
purpose, then at the expiration of the period so limited, 
the pleadings shall be deemed to be closed and material 
statements of fact in the pleading last delivered shall be 
deemed to have been denied and put in issue ; provided 
that this Rule shall not apply to a reply to a counterclaim, 
and that, unless the plaintiff delivers a reply to a counter* 
claim, the statements of fact contained in such counterclaim 
shall, at the expiration of fourteen days from the delivery 
thereof, or of Buoh time (if any) as may by order be 
allowed for delivery of a reply thereto, be deemed to be 
admitted, but the Court or a Judge may at any sub- 
sequent time give leave to the plaintiff to deliver a reply. 
(Substituted by R. S. C. (No. 1), 1933.) 



Pleading and Practice. Oases 197a— 277a. 

PRACTICE. 

Part IV. — Indorsements of Claim. 

Sect. 6. — ‘SPECIAL INDORSEMENTS. i county ct. judge found that the husband had 


Sub-sect. 1. — Claims for Debt or Liqui- 
dated Demand (p. 270). 

R, 8. 0., Ord. IIL, f. 6. The following provisions shall be 
Inserted in Rule 6 of Order III. : — 

(a) After the words “ damages for its detention ; ” the 
words : — ” and (4) in all other actions in the King’s Bench 
Division (except actions for libel, slander, malicious pro- 
secution, false imprisonment, seduction or breach of pro- 
mise of marriage, and actions in which fraud is alleged by 
the plaintiff ”V. 

(b) After the words “ specially endorsed with,” the 
words : — “ or accompanied by.” 

(c) After the words “ Appendix C., sec. IV.,” the words : 
— ” to VII. inclusive.” ( Added by R. S . C. (No. 1), 1933.) 

In Rule 6 of Order III. after “ detention ” and before " and ” 
in paragraph (3) there Bhall be inserted : — 

** or (3 a) Where the plaintiff claims possession of any 
property forming a security for the payment of money.” 
(Added by R. S. C. (No. 1), 1937.) 

A. In General (p. 277). 

R. S. 0., Ord. XIV., r. 1. Paragraph (a) in Rule I of 
Order XIV. shall be revoked and the following paragraph 
shall be substituted therefor : — 

“ (a) Where the defendant appears to a writ of 
summons specially indorsed with or accompanied by a 
statement of olaim under Order III., Rule 6, the plaintiff 
may on affidavit made by himself or by any other person 
who can swear positively to the facts, verifying the cause 
of action and the amount claimed (if any liquidated sum 
is claimed), and stating that in his belief there is no 
defence to the action except as to the amount of damages 
claimed, if any, apply to a Judge for liberty to enter 
judgment for such remedy or relief as unci. Oie state- 
ment of olaim the plaintiff may be entitled to. The 
Judge thereupon, unless the defendant shall satisfy him 
that he has a good defenoe to the action on the merits 
or shall disclose such facts as may be deemed sufficient 
to entitle him to defend the action generally, may make 
an order empowering the plaintiff to enter suoh judgment 
as may be just, having regard to the nature of the remedy 
or relief claimed.” (Substituted by R. S. C. (No. 1), 
1033.) 

197a. .] — Pltf., a legal mtgee., brought 

an action to recover possession of the mtged. 
land, A applied for judgment under R. 8. C., 
Ord XIV. Deft, alleged that the terms of 
the mtge. deed had been varied by a parol 
agreement to the effect that the mtgee. 
should not exercise his right of re-entry 
before the end of 1930. To this the pltf. 
objected that the mtge. being required to be 
in writing under the Statute of Frauds the 
alleged variation must be in writing. Deft, 
then alleged that he had entered upon the 
land A spent money upon the property, in 
effect, setting up a plea of part performance : 
— Held : it could not be said that the 
defence was unarguable & deft, ought to be 
given leave to defend, A the action should be 
transferred to the Chancery Div. — KNAPr- 
Fisher v. Crisp, [1936] 3 All E. R. 660, C. A. 

218a, Judgment not signed.] — A firm of 

costumiers claimed against a husband & wife 
the price of various articles supplied to the 
wife. An order was made that pltfs., the 
costumiers, be at liberty to sign final judg- 
ment in the action against the wife, the 
summons under R. S. 0., Order XIV., against 
the husband being adjourned. Judgment 
was never signed against the wife. The 
matter went on to trial against the husband 
who alleged that in the circumstances of the 
case he was not liable in respect of orders 
«iven bv bis wife, even for necessaries. The 


given authority to the wife to pledge his 
credit in respect of the goods supplied A 
that he had not revoked his authority in any 
way, A judgment was given for pltfs. against 
the husband. The husband appealed on the 
grounds that, as the liability of the husband 
A wife was alternative A pltfs. had obtained 
leave to sign judgment against the wife, 
pltfs. were barred from proceeding against 
the husband in respect of the same debt, A 
further that the obtaining of an order against 
the wife constituted an election which barred 
proceedings against the husband : — Held : 
liberty to sign judgment against the wife was 
not sufficient to bar the pltfs. from proceeding 
against the husband ; the obtaining of liberty 
to sign judgment against the wife did not 
amount to an election, A as in all the circum- 
stances of the case there had been no election 
pltfs. were entitled to proceed against the 
husband. — Christopher (Hove), Ltd. v . 
Williams, [1936] 3 All E. R. 68; 80 Sol. Jo. 
853, C. A. 

277a. .] — Pltfs., in a claim for goods sold A 

delivered, said, in their affidavit, under 
R. 8. 0., Ord. XIV., that deft had com- 
plained that the goods were not up to sample, 
but also said that they believed that he had 
no defence. Deft, paid into ct. part of the 
sum claimed, in satisfaction of the whole 
claim, with admission of liability. Pltfs. 
took out a summons, under R. 8. 0., Ord. 
XIV., asking leave to sign final judgment 
for the whole amount. On the day of the 
hearing of the summons deft, tiled a defence 
& counterclaim. The master dismissed the 
summons with costs A the judge in chambers 
upheld his order. On appeal : — Held : the 
master A judge should have allowed pltfs. to 
sign judgment under R. 8. C., Ord. XIV., 
r. 4, for such part of their claim as was 
admitted, but pltfs. were not entitled to the 
costs of the application to the master, as they 
had applied for leave to sign judgment 
for the whole amount A knew that there was 
a defence as to the bulk of it. — Shaerk 
(Recenia R.), Ltd. v. Smyth, [1930] 2 All 
E. R. 1622, C. A. 

Ja» Writ of Inquiry (p. 297). 

R. 8. 0., Ord. XIV., r. 7 a. The following Rule shall bo 
Inserted after Rule 7 of Order XIV. and shall stand as 
Rule 7 a : — 

” 7a. Where In the case of any claim for unliquidated 
damages the Court or a Judge has given leave to enter 
Interlocutory judgment, a writ of inquiry shall Issue to 
assess the value of the goods and the damages (or the 
damages only) to be awarded, provided that the Court 
or a Judge may order that instead of a writ of Inquiry 
the value and amount of damages or either of them shall 
be ascertained In any way which the Court or Judge may 
direct.” (Added by R. S. O. (No. 1), 1933.) 

K. Directions as to Trial — Short Cause List . 

(p. 297). 

R. 8. C., Ord. XIV., r. 8. Paragraph (c) Is revoked <B. S. 0. 
(No. 3), 1037). 

R. 8. 0., Ord. XIV„ r. 8. „ The following paragraph shall 
be added at the end of Rule 8 of Order XIV., ana shall stand 
as paragraph (d) : — 
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" (d) Where the plaintiff has obtained leave to enter 
final judgment subject to a suspension of execution pend- 
ing the trial of a counterclaim, the provisions of this 
Rule shall apply to the counterclaim as if it were an 
aotion.” ( Added by R. 8. C. (No. 1), 1933.) 


Shot. 10. — ACTIONS FOR MONEY LENT. 

(p. 300). 

R. S. 0., Ord. III./ r. 10. Rule 10 of Order III. Bhall be revoked 
and the following Rule shall be substituted therefor : — 

” 10. Where an action for the recovery of money lent by a 
moneylender or for the enforcement of any agreement or 
security relating to any such money Is brought by the lender 
or an assignee, the indorsement on the writ shall state, in 
addition to any other particulars, the fact that at the time of 


making the loan or oontract the plaintiff or (in an action by an 
assignee) the original assignor was a licensed moneylender, and 
if the writ be specially indorsed under Rule 6 of this Order, 
shall also state — 

(a) the date on which the loan was made ; 

( b ) the amount actually lent to the borrower ; 

(c) the rate per cent, per annum of interest charged ; 

d) the date when the oontract for repayment was made ; 

e) the fact that a note or memorandum of the contract 
was made, and was signed by the borrower ; 

( f ) the date when a copy of the note or memorandum was 
delivered or sent to the borrower ; 

(p) the amount repaid ; 
h) the amount due but unpaid ; 

t) the date upon which such unpaid sum or sums became 
due ; 

(j) the amount of interest accrued due and unpaid on every 
such sum.” (Substituted by R. S. C. (No. 2), 1936.) 


Part VI. — Issue of 

Sub-sect. 2a. — Claim arising out op 
Mortgage or Charge (p. 303). 

R. S. C., Ord. V., r. 6a. In Order V. the following Rule shall be 
inserted after Rule 6 to stand as Rule 6a : — 

" 6a. Every action in which there is a claim for payment 
of principal money or Interest secured by any mortgage ,or 
charge or a claim for possession of any property forming a 
security for payment to the plaintiff of any principal money or 
’ interest shall be assigned to the Chancery Division : 

Provided that this Rule shall not apply to an action assigned 
to the Probate Divorce and Admiralty Division by 
' section 66 (3) of the Act.” (Added by R. S. G. (No. 3), 1936.) 


Writs of Summons. 

In Rule 5A of Order V. there shall be inserted : — 

(а) after ” mortgage or charge,” the words ” upon real or 
leasehold property ” ; and 

(б) after “ possession of any,” the word ” Buch." (Added by 
R. S. C. (No. 1), 1937.) 

B. Admiralty Actions in rem — Warrant of Arrest 

(p. 305). 

R. S. C., Ord. V., r. 16. The following paragraph shall be 
Inserted after paragraph (d) of Rule 16 of Order V., and Bhall 
stand as paragraph (e) of that Rule : — 

” (e) The lodging of an undertaking in writing by the solicitor 
who applies for the issue of the warrant to pay the fees and 
expenses of the Marshal.” „( Added by R. S. C. (No. 3), 1934.) 


Part IX. — Defence. 


Sub-sect. 3. — Time for Delivery (p. 150). 

R. S. C., Ord. XXI., r. 6. Rule 0 of Order XXI. shall be 
revoked and the following paragraph Bhall be substituted 
therefor : — 

“ 6. Where a defendant has entered an appearance, he 
shall deliver his defence within fourteen days from the 
time limited for appearanoe or from the delivery of the 


statement of claim, whichever shall be the later, unless 
such time is extended by the Court or a Judge, or, in 
actions in which the writ of summons has been specially 
indorsed with or accompanied by a statement of claim 
under Order III., Rule 6, the plaintiff in the meantime 
serves a summons for judgment under Order XIV.” 
(Substituted by R. S. C . (No. 1), 1933.) 

R. S. C., Ord. XXI., r. 8. Rule 8 of Order XXI. shall be 
revoked. (Revoked by R. S. C. (No. 1), 1933.) 


Part XI. — Service of 

443a. .] — Pltfs,, the owners of a vessel 

damaged in collision with a vessel owned by 
defts., a foreign corpn., served a writ upon 
a member of an English firm, E. M. & Co., 
who acted as defts.’ agents. The writ was 
served at E. M. So Co.’s London offices. The 
defts. moved to set aside the writ So service 
on the ground that they were not resident 
within the jurisdiction. It appeared that 
E. M. So Co. were one of defts.’ agents in this 
country for the booking of freight, issue of 
passenger tickets, So the ordinary purposes 
lor which ship’s brokers are employed. The 
only remuneration received by them was the 
customary agents’ commission, So they had 
no concern with the management of deft, 
corpn. The only name appearing on the 
door of E. M. So Co.’s offices was their own 
name, but upon the window of the ground 
floor their name was exhibited as agents for 
deft, corpn. together with the names of other 
foreign shipping cos. for whom E. M. <fe Co. 
acted : — Held : E. M. So Co. were a firm who 


Writ of Summons. 

“ sold ” So did not “ make ” contracts on 
behalf of defts., So that defts. did their 
business in this country 41 through ” E. M. 
& Co. So not “ by ” them ; defts., accord- 
ingly, were not resident within the juris- 
diction So that the writ So service must be 
set aside. — The Lalandia, [1933] P. 56 ; 
102 L. J. P. 11 ; 148 L. T. 97 ; 49 T. L. R. 
69 ; 18Asp. M. L. C. 351. 

443b. .1 — -In a collision case where the 

procedure in rem was not available it was 
sought in an action brought in personam 
against a foreign shipping co. to effect service 
of the writ through London agents. The 
agents were general agents for shipping cos. 
So the foreign co. in question had no financial 
interest in the firm nor was any of their staff 
assigned exclusively to the business of the 
foreign co. The remuneration was wholly 
by commission : — Held : service on such 
general agents was bad. — The Holstein, 
[1936] 2 All E. R. 1660 ; 155 L. T. 460; 19 
Asp. M. L. C. 71. 
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448a. Share register in England.] — A Greek 

vessel & an Argentine ‘ vessel came into 
collision in the River Parana ; the Argentine 
vessel sank, &, it was alleged, became a total 
loss. On Sept. 30, 1936, proceedings were 
instituted in the Argentine by the owners 
of thfe sunken ship, an Argentine corpn. ; 
the owner of the Greek ship put in a counter- 
claim, but on Oct. 27 withdrew it. Mean- 
while, on Sept. 30, he had issued the writ in 
the present proceedings in this country, & 
served it by leaving a copy at the London 
office of the Argentine Corpn. which had been 
established for the purpose of the transfer 
& registration of shares. The Argentine 
Corpn. moved * to set aside the writ, or 
alternatively to stay the proceedings, on the 
grounds, amongst others, (a) that the corpn. 
only carried on business within the juris- 
diction so far as claims connected with the 
share register were concerned ; (6) that the 
proceedings were vexatious & oppressive as 
there was an action pending in Argentina, 
where all the corpn. ’s witnesses as well as the 
chief witnesses for the Greek ship resided ; 
& further that pltf. had no effective remedy, 


inasmuch as Argentine law must be applied 
in this country, under which, if a vessel 
was a total loss, liability being limited to the 
property available, her owners were under 
no liability at all. By s. 362 of Cos. Act, 
1929 (c. 23), the expression “ place of busi- 
ness ” includes a share transfer office : — 
Held : (1) as the corpn. had a place of busi- 
ness within the jurisdiction it was amenable 
to the jurisdiction for all purposes & not 
merely to the limited jurisdiction suggested ; 
(2) pltf.’s action could not be stayed merely 
because he was deft, elsewhere ; it could not 
be said, as in Dawkins v. Prince Edward of 
Saxe Weimar (1876), 1 Q. B. D. 499, that on 
the facts of the declaration no cause of action 
was shown ; & the question whether pltf.’s 
claim was groundless depended on facts which 
he was entitled to have tried, & that accord- 
ingly the motion failed. — The Madrid, [1937] 
P. 40 ; [1937] 1 All E. R. 216 ; 106 L. J. P. 
39 ; 53 T. L. It. 237. 

459. Add. Citations — [1032J 1 K. B. 617 ; 101 
L. J. K. B. 66 ; 146 L. T. 240 ; 49 T. L. R. 
94, C. A. ; affd., [1933] A. C. 289, H. L. 


Part XIII. — Service Out of the Jurisdiction. 


Sub-sect. 1. — In General (p. 338). 

R. S. C., Ord. XI., r. 1. The following paragraph shall be 
Inserted at the end of Rule 1 of Order XI. anu shall stand 
as paragraph (i.) In that Rule : — 

“ or (i.) The action is one brought under the Carriage 
by Air Act, 1932.” ( Added by ft. S. G. (No. 2), 1933.) 

606a. Charterparty made in England — Action on 
foreign award.] — On Nov. 19, 1929, a charter- 
party was made in London which provided 
that any dispute arising during the execution 
of the charterparty should be settled by 
arbn. in Hamburg. In 1931, disputes arose 
between the parties which were submitted to 
arbn. in Hamburg, & an award made against 
deft, for £20,913 13s. Id., payment to be 
made in English currency. On Nov. 29, 
1932, pltfs., who were a German firm, 
obtained ex parte an order that they should 
be at liberty to issue a writ against deft., 
who was residing in France, claiming the 
amount due & payable under the award, & 
to serve notice of the writ on deft, in France. 
On Jan. 6, 1933, deft, applied to have that 
order set aside, but Goddard, J. dismissed 
the application. On appeal : — Held : (1) the 
order for service out of the jurisdiction was 
properly made under R. S. 0., Ord. XI., 
r. 1 (e), as the action based on the award was 
for the enforcement of a contract made 
within the jurisdiction, namely, the sub- 
mission to arbn. contained in the charter- 
party ; but (2) the order could not be sup- 
ported on the ground that the breach of 
contract was committed within the juris- 
diction, as the award had not required 
payment in England, & the ordinary rule 
therefore applied that the debtor must seek 
out his creditors, the German firm, at their 

g lace of business & pay them there. — 

IREMER OELTRAN8PORT G.M.B.H. V . DREWRY, 

[1933] 1 K. B. 753 ; 102 L. J. K. B. 360 ; 
148 L T. 640, O. A. 

J.6U 


613a. .] — A pltf. obtained leave to serve 

notice of a writ for breach of contract on 
deft, out of the jurisdiction. Deft, appealed, 
submitting that the statement of claim, 
affidavit, & letters attached did not show a 
contract betwoen pltf. <fc deft., but only 
between pltf. & a co-director of deft, acting 
as agent for a co. of which deft, was chair- 
man : — Held : as there was no reasonable 
evidence that a contract had been made 
with deft., leave for service out of the juris- 
diction should not have been given.— 
Cromie v. Moore, [1936] 2 All E. R. 177, C. A. 

622a. Action on foreign award — Award not re- 
quiring payment In England.] — Bremer Oel- 
transport G.m.b.H. v. Drewry, No. 606a, 
ante. 

624a. .] — Pltf. & deft., both British 

subjects, being in Germany, became engaged 
to marry. Pltf. came to England, & there 
received a letter written & posted by deft, 
in Germany, in which she declined to carry 
out her engagement. Pltf. sued out a writ 
of summons under C. L. P. Act, 1862 (c. 76), 
s. 18 : — Held : the words “ cause of action,” 
in the above sect., mean the whole cause 
of action, & do not apply where a contract 
has been made out of the jurisdiction & the 
breach has occurred in England ; also, the 
breach of the contract to marry occurred in 
Germany, the receipt of the letter only 
furnishing evidence of the breach & not 
constituting the breach itself. — Cherry v. 
Thompson (1872), L. R. 7 Q. B. 673 ; 41 
L. J. Q. B. 243 ; 26 L. T. 791 ; 20 W. R. 
1029. 

526a. .] — Deft, made a promise of 

marriage to pltf. whilst both parties were 
residing abroad. Both afterwards came to 
England, where deft, wrote a letter to pltf. 
renouncing the contract. He afterwards left 
the country. Pltf., under 16 & 16 Viet. c. 76, 

97 
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s. IB, issued a writ indorsed for service abroad. 
Deft., having been served with the writ 
abroad, moved to set it aside : — Held : the 
writ was rightly issued ; cause of action in 
sect. 18 means the act or omission con- 
stituting the violation of duty complained of, 
& not the whole cause of action. — Durham v. 
Spence (1870), L. R. 0 Exch. 46 ; 40 L. J. Ex. 
3 ; 23 L. T. 500. 

626b. .] — Pltf., a German national of 

Jewish faith, was manager of the London 
branch of a German co. The co., not know- 
ing pltf.’s London address, sent from Ger- 
many to their agents in London a blank 
piece of notepaper containing their address & 
signature, & instructed their agents to write 
thereon a letter dismissing pltf. from their 
employment & to post it in London to his 
address. Pltf. commenced an action for 
wrongful dismissal, & obtained leave to serve 
the writ out of the jurisdiction of the ct. The 
co. applied to have the service of the writ set 
aside on the grounds that the alleged breach 
of contract took place in Germany, & as 
both parties were of German nationality, & 
as the contract of employment was to be 
construed according to German law, Germany 
was the foriim conveniens. Pltf. contended 
that, being of the Jewish faith, he might not 
be entitled to the services of an advocate in 

t the German ct., & moreover, should he return 
to Germany to prosecute a lawsuit, he would 
be in grave peril of bdng deprived of his 
liberty. The application to set the writ 
aside was granted. Pltf. appealed to the Ct. 
of Appeal .—Held : (1) the alleged breach 

of contract was committed in London ; 
(2) England was the forum conveniens . — 
Oppkn hkimbr v. Louis Rosenthal & Co., 
A. G., [1937] 1 All E. R, 23, C. A. 

682a. Leave to serve writ claiming in tort granted — 
No right to add elaim In contract.] — Where 
leave has been granted under R. S. C., 
Ord. XI., r. 1 (ce), to serve a writ out of the 
jurisdiction claiming damages for a tort 
committed within the jurisdiction upon a 
deft, who is domiciled in Scotland, it is not 
competent for pltf. subsequently to deliver 
a statement of claim containing also a claim 
based upon a contract made within the jurisdic- 
tion which was not upon the writ, when leave 
was granted & in respect of which leave to serve 
the writ out of the jurisdiction could not have 
been granted. — Waterhouse v . Reid, [1938] 1 

K. E. 743 ; [1938] 1 All E. R. 235 ; 107 

L. J. K. B. 178 ; 158 L. T. 122 ; 54 T. L. R. 
382 ; 82 Sol. Jo. 93, C. A. 

667a. No substantial wrong within juris- 

diction.] — Pltf. brought an action for libel 
in England against the respective publishers 
of a Belgian newspaper & a French news- 
paper. The evidence showed that the news- 
papers were published in Belgium & in 
France, respectively, & that they circulated 
alipost entirely within those countries, only 
a yery small number of each being brought 
to England & distributed there. Pltf., who 
was a foreigner, stated that he was a gentle- 
man of no occupation, & there was no 
evidence that he had any reputation in or 
associations with England. Pltf. applied for 
an order under R. S. C., Ord. 11, r. 1 (ce), for 
service out of the jurisdiction upon defts. in 
each case : — Held : assuming that there was 
a tort' committed within the jurisdiction & 


technically within the terms of R. 8. C., 
Ord. 11, r 1 (ee) f there was no question of 
substance in England, & as pltf.’s substantial 
complaint, if any, was one which ought to be 
investigated in the one case in Belgium & 
in the other case in France, an order for 
service out of the jurisdiction ought not to 
be made. — Kroch v. Robsell ut Compagnie 
Socd&ttSj Des Personnbs a Responsibilite, 
Ltd., Kroch v. Socrfmfc en Commandite Par 
Actions lb Petit Parisien, [1937] 1 All 
E. R. 725 ; 156 L. T. 379 ; 81 Sol. Jo. 294, 
0. A* 

668a. Threat of action for infringement — No evi- 
dence of threats within jurisdiction.] — Pltfs., 
an Australian co., instituted an action to 
restrain threats against two American cos. 
registered in New York, & obtained an order 
giving leave to serve notice of the writ 
upon defts. out of the jurisdiction. Upon 
application by defts. to discharge the order : 
— Held : there was no evidence that any 
threats had been made within the jurisdiction 
& the order must be discharged & aU sub- 
sequent proceedings stayed. Defts. were 
given the costs of the motion together with 
the costs of a motion of pltfs. for inter- 
locutory relief. — Egg Fillers & Containers 
(Aust) Proprietary, Ltd. v. Holed-Tite 
Packing Corpn. & Packing Products 
Corpn. (1933), 51 R. P. C. 9. 

729a. . -.] — An issue^ of gold mtge. bonds was 

made in Germany by a German bank to 
defts. G. M. & Co., who issued them to the 
ultimate holders. G. M. <fc Co., who were an 
English firm, then established a register of 
the holders & by a deed of covenant cove- 
nanted with the holders whose nameB were 
entered upon that register to receive all 
principal sums & interest payable in respect 
of such bonds & to distribute the sums so 
received among such holders. In 1932 pltf., 
being then domiciled in Germany, purchased 
such bonds to the value of 20,000 gold marks 
through defts. Metall Gesellschaft A.-G., & 
these bonds were entered upon the register 
in the name of Frankfurter Bank or its 
nominees <fc the interest was received by 
Metall Gesellschaft & duly credited to pltf. 
It was not suggested that the Frankfurter 
Bank or Metall Gesellschaft had any bene- 
ficial interest in the bonds. In 1936 pltf. 
was deprived of his employment in Germany 
& came to England. He obtained a release 
of a part of his foreign securities in considera- 
tion of his relinquishing his rights to the 
remainder. He now claimed to be entitled 
to an order that his name should be entered 
on the register kept by defts. G. M. & Co. 
It was assumed that, as between pltf. & the 
Frankfurter Bank & the Metall Gesellschaft, 
the matter was governed by German law, & 
the matter was by agreement subject to the 
exclusive jurisdiction of the German cts. 
Defts. G. M. & Co. having been duly served 
within the jurisdiction, an order was made for 
the service of notice of writ out of the juris- 
diction on Metall Gesellschaft A.-G., & the 
Frankfurter Bank A.-G. This motion was 
brought to set aside that order : — Held : 
(1) although it could not be said that the 
action was bound to succeed against G. M. & 
Co., there was a real issue to be tried & it 
was “ properly brought ” against them within 
the meaning of R. 8. C., Ord. II., r. 1 (g); 
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(2) Or. M. & Oo. were not subsidiary defts. in 
the action, but were the real defts. ; (3) this 
was not a oase where the ct., in the exercise 
of its discretion, ought to refuse to allow 
notice of the writ to be served on the defts. 
out of the jurisdiction. Non-disclosure of 
a material fact on the ex parte application is 
not in itself sufficient ground for setting the 
order aside. There must be an attempt to 
deceive the ct. — Elunger v. Guinness, 
Mahon & Co., Frankfurter Bank A.-G., & 
Metall Gesellschaft A.-G., [1939] 4 

All E. R. 16 ; 83 Sol. Jo. 924. 


Sub-shot. 3. — Actions under Carriage by 
Air Act, 1932 (c. 88) (p. 375). 

R. S. C.. Ord. XI., P. 8a. The following Rule shall be 
nserted after Rule 8a of Order XI., and shall stand as 
tule 8b of that Order : — 

“ 8b. — (1) Where, for the purpose of an action under 
the Carriage by Air Act, 1932, ana the Convention therein 
set out, leave is given to serve a notice of a writ of summons 
upon a High Oontraoting Party to the Convention other 
than His Majesty, the provisions of this Rule shall apply. 

(2) The notice shall specify the time for entering an 
appearance as limited In pursuance of Rule 5 of this 
Order. 

(3) The notloe shall be sealed with the seal of the 
Supreme Court for service out of the jurisdiction, and 
shall be transmitted to His Majesty’s Prlnoipal Secretary 
of State for Foreign Affairs, together with a copy thereof 


translated into the language of the country of the defen- 
dant, and with a request for the further transmission of 
the same to the Government of that country. 

(4) The request shall be in Form IOaa in Appendix A, 
Part I., with such variations as oiroumst&noes may require. 

(5) The party bespeaking a copy of a document for 
service under this Rule shall, at the time of bespeaking 
the same, file a prseoipe in Form 10 b In Appendix A, 
Part I. 

(6) An official certificate transmitted by one of His 
Majesty’s Prlnoipal Secretaries of State to the English 
Court certifying that the notioe was delivered on a 
specified date to the Government of the country of the 
defendant shall be deemed to be sufficient proof of servioe 
and shall be filed of record as, and be equivalent to, an 
affidavit of servioe within the requirements of these Rules 
in that behalf. 

(7) After entry of appearanoe by the defendant or, 
if no appearance is entered, after the expiry of the time 
limited for appearanoe, the action may prooeed to judg- 
ment in all respects as if the defendant had for the pur- 
poses of the action waived all privilege and submitted 
to the jurisdiction of the Court., 

(8) Where it is desired to serve or deliver a summons 
order or notioe in the proceedings on the defendant out 
of the jurisdiction, the provisions of this Rule shall apply 
with such variations as circumstances may require. 
{Added by It. 8. C. (No. 2), 1933.) 


Sect. 13.— SERVICE OF FOREIGN PROCESS OR 
CITATION. 

(p. 375). 

R. S. C., Ord. XI., r. 9. In paragraph (4) of Rule 9 of Order XI. 
the woTda “ verified by notarial certificate ” shall be omitted. 
{Amended by R. S. C. (No. 1), 1934.) 


Part XIV.— Appearance. 


D. Instruction to Transfer to New Procedure List. 
The New Procedure List is' now abolished, 
& R. S. C., Ord. XII., r. 17a, is accordingly 
revoked (R. 8. C. (No. 3), 1937). 

870a. Hearing of motion before appearance — 
Duty of solicitor to enter appearance im- 


mediately.] — It is the duty of a solr. who in 
exceptional circumstances instructs counsel to 
appear for a deft, on a motion before entry of 
appearance, to correct the irregularity with- 
out any delay. — Practice Note, [1934] 
W. N. 228 ; 78 L. Jo. 381 ; 151 L. T. Jo. 
443. 


Part XV. — Default of Appearance. 


A. In General (p. 385). 

R. S. C., Ord. XIII., r. 3. The following amendments shall be 
made in Order XIII. : — 

In Rule 8, after the words " the plaintiff may ” there shall be 
Inserted the words " subject as provided by Rule 17 of this 
Order.” (Amended by R. S. 0. (No. 3), 1936.) 


Sect. 7a. — ACTIONS UNDER CARRIAGE BY AIR 
ACT, 1932 (c. 36). 

(p. 390.) 

R. S. 0., Ord. XIII., r. 9a. The following Rule shall bo 
inserted in Order XIII. after Rule 9 and shall stand as 
Rule 9a of that Order : — 

“ 9a. In any case to which Rules 3 to 8 of this Order 
do not apply. In whioh the defendant falls, or all the 
defendants, if more than one, tail, to appear, bat in which 
by reason of payment, satisfaction, abatement of nuisance, 
or for any other reason it Is unneoeesair for the plaintiff 
to proceed with the action, he may by leave of the Court 
or a Judge to be obtained on summons in ' Chambers 
enter Judgment tor oosts. 

Provided that such summons shall be filed and shall 
be served in the manner in which servioe of the writ has 
been effected or in snob other manner ae the Court or a 
Judge shall dirnot.'’ (Added bp B . S. O. (No. S). 1933.) 


Sect. 10. — ACTIONS BY MONEYLENDERS OR 
ASSIGNEES OF MONEYLENDERS. 

(p. 390.) 

047a. Action by Indian moneylender.] — Pltfs. 
brought proceedings by specially endorsed 
writ to recover the amount which oecamo due 
on a promissory note dated June 24, 1932, on 
default in payment of an instalment, with 
interest at 3 per cent, per month from the 
date of default. Pltfs. were moneylenders 
who were stated on the writ to reside at 
Bombay, & the figures of the promissory 
note were in rupees, but it did not appear 
where pltfs. carried on business. Deft, 
did not appear to the writ, but when 
pltfs. sought to sign judgment in default 
of appearance, judgment was not entered 
because the writ did not comply with 
R. S. O., Ord. III., r. 10 Held : in the 
absence of evidence to exclude the applica- 
tion of the Moneylenders Acts, the claim 
to enter judgment in default of appearance 
was rightly refused. — Nihalchand Navau- 
chand v . McMuixan, [1934] 1 K. B. 171 ; 
103 L. J. K. B. 234 ; 150 L. T. 170, C. A. 
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950a. .] — A policy of insurance 

effected in Sept. 1930, provided that the 
underwriters should indemnify deft, in respect 
of death or bodily injury to third parties 
caused by or in connection with the use of his 
motor-car. The policy contained conditions 
that the insured should, immediately any 
occurrence which might give rise to a claim 
under the policy came to his knowledge, 
notify the underwriters thereof ; & that 

The underwriters shall be entitled to take 
absolute control of all proceedings & negotia- 
tions & have full discretion to settle prosecute 
or defend any claim in the name of the 
insured.” On Dec. 15, 1930, deft, while 
using the motor-car was involved in an 
accident, as the result of which a third party 
was killed. On Oct. 22, 1937, the adminis- 
trator of the third party brought an action 
against deft, for damages suffered by the 
relatives & estate of the deceased owing to his 
death by the alleged negligence of deft. ; & 
on Oct. 20, 1937, pltf. gave notice of the 
action to the underwriters. On Nov. 23, 
1937, the writ in the action was served upon 
deft. On Dec. 8, 1937, judgment in thn 
action was signed against deft, in default 
of appearance. In Mar. 1938, on the applica- 
tion of the underwriters, the Master made an 
order that the judgment in default of appear- 
ance & all subsequent proceedings in the 
' action be set aside, & that the underwriters 
be at liberty to enter appearance in the action 
in the name of deft. & to deliver a defence. 
On appeal by pltf., the judge at Chambers 
made an order setting aside the order of the 
Master. On appeal by the underwriters : — 
Held : rescinding the order of the judge & 
restoring that of the Master, inasmuch 
as the underwriters, although not parties to 
the action, were liable under the provisions 
of the Road Traffic Acts, 1930 & 1934, to 
pay the amount of the judgment to pltf., & 
under the policy to pay it to deft., they were 
persons aggrieved by the judgment, & as 


such were entitled to an order setting aside 
the judgment <fc giving them leave to enter 
an appearance in the action in the name of 
deft, or in their own name, & to deliver a 
defence. — Windsor v. Chalcraft, [1939] 1 

K. B. 279 ; [1938] 2 All E. R. 751 ; 107 

L. J. K. B. 009 ; 159 L. T. 104 ; 54 T. L. R. 
834 ; 82 Sol. Jo. 432, 0. A. 

964a. Request to abstain from execution — Effect 
of.] — Where a discretionary jurisdiction is 
given to the ct. or a judge, the judge in 
Chambers is in no way fettered by the 
previous exercise of discretion by the Master, 
although no doubt he will give the weight it 
deserves to that decision. 

A judgment debtor who asks for & obtains 
a stay of execution does not thereby appro- 
bate the judgment or elect to treat it as 
binding so as to preclude him from thereafter 
seeking to set it aside whether on appeal or 
otherwise. 

While the Ct. of Appeal will not normally 
interfere except on grounds of law with the 
exercise of the judge’s discretion, if it is 
seen that on other grounds his decision would 
result in injustice being done, the Ct. of 
Appeal has both the power & the duty to 
remedy it. — Evans v. Bartlam, [1937] A. C. 
473 ; [1937] 2 All E. R. 640 ; 106 L. J. K. B. 
568 ; 53 T. L. R. 689 ; 81 Sol. Jo. 549 ; 
sub nom. Bartlam v. Evans, 157 L. T. 311, 
H. L. 


Sect. 16.— PROCEEDINGS FOR FORECLOSURE 
OR REDEMPTION. 

Ft. S. C ., Ord. XIII., r. 17. After Rule 16 the following Rule 
shall be added and shall stand as Rule 17 : — 

" 17. In any action In which the plaintiff is claiming any 
relief of the nature or kind specified in Order LV„ Rule 6a 
no Judgment shall be entered in default of appearance without 
leave of the court or a judge who may require the application 
for leave to be supported by such evldenoe as might be required 
if relief were being sought on originating summons under 
Order LV., Rule 6a and may require notice of such evidence 
to be given to the defendant.’* ( Added by R. S. C. (No. 3), 
1036.) 


Part XVII. — Summary Judgment for Specific Performance 


991a. Proceedings for Interest on purchase-money 
— Allegation of wilful default against plaintiff.] 

— Pltf., as the vendor of freehold property, 
sought to charge deft., the purchaser, with 
interest on the purchase-money. This deft, 
refused to pay, alleging that pltf. had been 
guilty of wilful default. In an action for 


specific performance of the contract, pltf. 
sought to avail himself of the summary pro- 
cedure under R. S. 0., Ord. XIVa. : — Held : 
this was not a proper case for the summary 
jurisdiction, as there was an issue to be tried 
& the parties must proceed to trial. — 
Upjohn v. Simmons, [1936] 1 All E. R. 015. 


Part XIX. — Parties 


1003a. Party believed to be non-existent — Duty of 
court. ]-— Where there is ground for thinking 
that a party alleged to be before the ct. is 
non-existent, & this issue is not raised by the 
other party or parties, the ct. has not only 
inherent power but a duty, in order that there 
may be no abuse of its process, to make such 
order as it deems necessary to ascertain the 
truth on this issue. Accordingly, where 


there was ground for thinking that defts. 
named in this action, the Banque des Mar- 
chands de Moscou, had ceased to exist many 
years before the date of the issue of writ, 
neither party placing before the ct. any 
evidence as to defts.’ existence or non- 
existence, the ct. directed the Official Solr. 
to investigate the matter & to adduce 
evidence on this issue & as to the authority 
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of one C., at one time a director of that bank, 
to act on its behalf in the year 1930. 
Information as to the evidence proposed to 
be adduced by the Official Solr. was to be 
supplied to the parties. On the evidence 
being adduced, the parties were to be at 
liberty to cross-examine & themselves to call 
evidence on these issues. 

Where a pltf. has recovered judgment for a 
sum of money against a deft, named in the 
action who appeals &, on the appeal, the 
Ct. of Appeal find that the deft, at the date 
of the issue of writ was not in existence, 
although there is no applt. in existence, the 
ct. has power to deal with the existing 
judgment <fc tb strike out the action. — 
Deutsche Bank und Disconto Gesell- 

BCHAFT V. BANQUE DES MARCHANDS DE 

Moscou (1931-32), 107 L. J. K. B. 386 ; 158 
L. T. 304, C. A. 

010a. Absence of right to sue — Power of court to 
strike out action.] — As a rule objection to the 
right to bring an action should bo taken not 
at the trial but by interlocutory motion or 
summons. & if that course is not followed the 
ct. should not entertain an application at the 
trial to dismiss the action, but where want of 
capacity or authority to sue plainly appears at 
any stage the ct. may order the action to be 
struck out (Roche, L.J.). — Shaw (John) & 
Sons (Salford), Ltd. v . Shaw, [1935] 2 
K. B. 113 ; 104 L. J. K. B. 549 ; 153 L. T. 
245, C. A. 

019a. Of solicitors.] — Actions were com- 

menced by E. & S. by separate writs issued 
by the same solrs. on the same date claiming 
damages against the same defts. in respect 
of personal injuries sustained in the same 
accident. After separate statements of claim 
& defences admittmg liability had been de- 
livered, the actions were consolidated. Defts. 
paid into ct. £225 in respect of E.’s claim, & 
£125 in respect of S.’s claim. S. recovered 
£185, £60 more than the payment into ct. & 
E. recovered £200, £25 less than the payment 
into ct. : — Held: (1) the question of suing 
on one writ or on separate writs was one for 
the discretion of pltfs.’ solrs. ; (2) the proper 
order as to costs was as follows : judgment 
for pltfs., S. for £185 & costs, including the 
costs of the consolidated action, except in so 
far as directly attributable to the claim of E. 
after the date of payment into ct. Order 
payment out to pltf. S. of the £125 in ct. in 
part satisfaction. Judgment for pltf. E. 
for £200 & costs up to the date of payment 
into ct. Pltf. E. to pay to defts. any costs of 
the consolidated action arising after the date 
of payment into ct. which are directly attri- 
butable to his being a party to the consoli- 
dated action. Order payment out to defts. 
of £25, part of the sum of £225 paid into ct. 
Order payment out to pltf. E. of £180, the 
remainder of the sum in ct. to be dealt with 
according to the taxing-master’s certificate. — 
English v. Bloom & London Passenger 
Transport Board, Siegenberg v. Bloom 
& London Passenger Transport Board, 
[1936] 2 K. B. 650 ; [19301 2 All E. R. 1592 ; 
106 L. J. K. B. 659 ; 155 L. T. 286 ; 62 

: 1? T. L. R. 679 ; 80 Sol. Jo. 795. 

1025a. Interference with light.] — Two pltfs. 

were interested in No. 4, B. Street, & two 


pltfs. in No. 6, B. Street. These buildings 
were not adjacent, there being an inter- 
mediate structure. Deft, was erecting new 
premises on the other side of B. Street & 
both pltfs. alleged an interference with 
ancient lights. Both sets of pltfs. joined in 
one action against deft, as pltfs. having a 
right to relief in respect of or arising out of 
the same transaction or series of transactions 
within the meaning of R. S. C., Order 16, 
r. 1 : — Held : in the exercise of the dis- 
cretion of the ct. pltfs. should elect within 
14 days which of the two sets of pltfs. should 
be allowed to proceed in the action, & upon 
election being made, there should bo struck 
out of the writ & statement of claim all parts 
thereof referring to the other Bet without 
prejudice to their issuing a new writ claiming 
relief pertinent to their premises, both actions 
to come into the list before the same judge 
on the same day to bo dealt with as he thinks 
fit, the party issuing the new writ to stand 
in the same position as if that writ was issued 
on the date of the original writ. 

Semble : without expressing any final 
opinion as to whether the joinder of these 
causes of action is permitted by R. S. C., 
Ord. XVI., r. 1 , or on the meaning of the word 
“ transaction ” therein, that word would 
seem to mean an act the effect of which ex- 
tends beyond the agent to other persons, 
& the building of the new premises is such an 
act in that its effect extends to other pre- 
mises as an interference with an easement. 
The authorities support this view, & they 
have clearly extended its meaning from that 
of a mere contractual relationship. — Bkndir 
v. Anson, [1930] 3 All E. R. 320 ; 80 Sol. Jo. 
873, 0. A. 

1040a. .] — Pltfs., a. Russian bank, dissolved 

in Russia in or before 1918, Sc the A.-G., 
claimed an account from defts., Sc payment 
of all sums found due thereon. In 1932, the 
Russian bank was ordered to be wound up 
“ without prejudice to the claims of the 
Crown to any of the assets of the bank which 
may have become bona vacantia .” Sub- 
sequently, the A.-G. claimed to be entitled 
to the moneys, which, ho alleged, had become 
the property of the Crown, Sc his claim Sc the 
hank’s claim were joined in the same state- 
ment of claim. Thereupon, the present 
summons was taken out by defts., asking 
that the statement of claim should be struck 
out, or, alternatively, that pltfs. should be 
ordered to elect which of them should be 
allowed to proceed with the action, the 
summons being based upon the provisions 
of R. S. C„ Ord. XVI. , r. 1 ‘.—Held: (1) as 
there were numerous common questions, as 
provided by R. S. C., Ord. XVI., r. 1, pltfs. 
bad brought themselves within the terms of 
the rule, Sc were rightly joined in the same 
action ; (2) defts. were not at that stage 

entitled to an order for separate trials, but 
they might, if so advised, apply at any time 
for such an order. — Banque des Marchands 
de Moscou (Koupetschesky) Sc A.-G. v . 
Midland Bank, Ltd., [1939] 2 All E. R. 
304, C. A. 

1120a. Personal injuries — Joinder of insur- 

ance company.] — Pltfs., having been injured 
in a collision between their motor bicycle 
& a motor-car Sc alleging that their injuries 
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were due to the negligence of the driver of 
the car, brought an action against the 
registered owner of the car, the driver thereof, 
Sc the insurers who had insured the registered 
owner Sc any person driving the ,car with his 
consent, claiming as against the registered 
owner Sc the driver damages for negligence, 
Sc as against the insurers a declaration that 
they were obliged to satisfy any judgment 
obtained by pltfs. against the other two defts. 
or either of them. Defts. made an applica- 
tion that pltfs.’ claim as against the insurers 
should be struck out, & in* support of the 
application they alleged Sc gave evidence that 
before the date of the collision the registered 
owner of the car had sold it to the driver : — 
Held : the application should be granted Sc 
pltfs,’ claim for a declaration of liability 
against the insurers struck out ; 

Per Greer, L. J. on the ground that the ct. 
had no power to make a. declaration of the 
liability of the insurers to satisfy a judgment 
for pltfs. against defts. where no actual dis- 
pute between pltfs. Sc the insurers as to that 
liability had as yet arisen or could arise 
before such judgment bad been obtained ) 
' Per Slesser, L.J. on the ground that to 
allow pltfs. to include in the action a claiih 
against the insurers, & thus to disclose at the 
trial the fact that a deft, was insured, would, 
in the circumstances “ tend to prejudice, 

* embarrass or delay the “ fair trial of the 
action ” within R. 8. C. Ord. XIX., r. 27. — 
Carpenter v. Ebblewhite, [1939] 1 K. B. 
317 ; [1938] 4 All E. K. 41 ; 108 L. J. K. B. 
110 ; 159 L. T. 564 ; 55 T. L. R. 17 ; 82 
Sol. Jo. 889, C. A. 

’ 1166a. All members not liable.]— In 1921, 89 

out of 1093 members of a Lodge, which was 
a branch of the Durham Miners’ Assocn., a 
registered trade union, received goods from 
pltf., such goods being supplied upon a form 
of voucher signed by the then secretaries of 
the Lodge & bearing the Lodge stamp. 
Between 1922 & 1930 pltf. received from the 
treasurer of the Lodge various payments on 
account. In Aug. 1936, he commenced an 
action against the chairman, treasurer, 
general secretary & financial secretary of the 
Lodge as representing the general body of 
members of the Lodge claiming a declaration 
that the balance of the price of the goods was 
due Sc owing to pltf. from the members of the 
Lodge Sc was payable to him out of the funds 
of the Lodge. Pltf. then applied for <fc 
obtained an order under R. S. C., Ord. XVI., 
r. 9, that defts. should defend the action on 
behalf of the Lodge. It appeared that the 
majority of the members of the Lodge in 
1921 had now ceased to be members, Sc that 
the majority of the members of the Lodge at 
present time were not members in 1921, that 
members who were infants had no voting 
powers, & only 19 out of the 89 members to 
whom the goods were supplied were now 
members of the Lodge. The rules of the 
Assocn. did not provide for the supply of 
goods to members. The judge in Chambers 
set aside the writ & the representation order. 
On appeal : — Held ; the representation order 
ought not to be made, as the various members 
of the Lodge had different interests Sc 
different defences in the cause or matter. — 
Barker v. Aulanson, [1937] 1 K. B. 463 ; 
[1937] 1 All E. R. 76; 106 L. J. K. B. 
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108 ; 156 L. T. 136 ; 53 T. L. R. 243 ; 81 
Sol. Jo. 77, 0. A. 

1229a. Against trustee — Right of bene- 

notaries to proceed without Joining trustee as 
plaintiff.] — Defts., the V. Press, Ltd., were 
the owners of five periodicals which dealt 
with philately, Sc deft. A. was helping in their 
production. In Nov. 1932, A. learnt that the 
co. desired to sell the papers, &, not being 
able to purchase of his own resources, he 
negotiated with pltf. H., who authorised 
him to make an offer of £1,600, of which H. 
Sc his co-pltf. K. would find four-fifths Sc A. 
was to supply the remainder. The offer 
was accepted, Sc an agreement under seal 
dated Dec. 16, 1932, wets made between the 
V. Press, Ltd. Sc A., under the terms of 
which A. agreed to purchase from the co. 
the copyright & interest Sc all the goodwill 
of the co. in the five periodicals. When 
that had been done, A. asserted that he alone 
was interested in the purchase, & purported 
shortly afterwards, with the consent of the 
co., to put an end to the agreement. Pltfs. 
in their action asked for a declaration that 
deft. A. entered into & took the benefit of 
the agreement of Dec. 15, 1932. as agent & 
trustee for pltfs. Sc himself in the share of 
two-fifths for each of pltfs. & one-fifth for 
himself, Sc also for an order for specific 
performance of the agreement : — Held : 
(1) the cross-appeal must be dismissed, as 
the evidence was clear Sc sufficient to hold 
that A. was acting as agent & trustee for 
pltfs. ; (2) the appeal by pltfs. should be 
allowed so far as they were refused an order 
for specific performance of the agreement. 
A. having acted as trustee for pltfs. Sc being 
before the ct.. Sc further having been found 
to have committed a breach of trust, & 
pltfs. being cestuis que trust as beneficiaries 
upon the contract, pltfs., having regard 
to R. S. C., Ord. XVI., r. 11, which provided 
that no action should be defeated by reason 
of the misjoinder or non- joinder of parties, 
could obtain leave to sue the co. for specific 
performance in the name of A. That, how- 
ever, involved circuity of action Sc expense, 
&, using R. S. O., Ord. XVI., r. 11, the ct. 
were prepared in the special circumstances — 
all the parties being before the ct. — to give 
the remedy to which ultimately pltfs. would 
have become entitled, namely, to order 
specific performance of the contract in this 
action by pltfs. The order for inquiry as to 
damages would be discharged. The principle 
of equity was to enforce the contract in the 
name of Sc for the benefit of the trust. — 
Harmer v. Armstrong, [1934] Ch. 66 ; 103 
L. J. Ch. 1 ; 149 L. T. 679, C. A. 

Sect. 13a.— ACTIONS UNDER CARRlXcE BY AIR 
ACT, 1832 (c. 38). 

(p. 438.) 

R. S. C.. Ord. XVI., r. 14. The following Rule shall be 
inserted after Rule ISA of Order XVI., ana shall stand as 
Rule 14 of that Order : — 

** 14. — In any action under the Carriage by Air Act, 
1932, and the Convention therein set out, a High Con* 
tracting Party to the Convention who, for the purposes 
of that action, and by virtue of that Act, Is deemed to 
have submitted to the jurisdiction of the Court, may, 
subject to and In aooordanoe with these Rules, be made a 
defendant.** (Added by JR. 3 . C. (No. 2), 1622.) 

Q 
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Shot. 16.— INFANTS, 
(p. 488.) 


R. S. 0., Old. XVL. p. 16. In Rule 16 of Order XVI. the 
following words shall be omitted : — " Married women may sue 
and be sued as provided by the Married Women’s Property 
Act, 1882,” (DtlsUd by R. S. C. (No. 2), 1986.) P y 


Shot. 16. — MARRIED WOMEN. 

(p. 434.) 

R. 8. C., Ord. XVL. r. 16. In Knle 1# of Order XVI. the 
following words shall be omitted : — " Married women may sue <fe 
be sued as provided by the Married Women's Property Act. 
1882.” (DMtedby R.S.C.(No. 2), 1980.) 


Shot. 18. — POOR PERSONS. 

(p. 435.) 

R. S. C., Ord. XVL The following amendments shall be made 
in Order XVI. 

(a) In paragraph (4) of Rule 23, the words " or Court of 

Appeal ” shall be omitted. 

(b) At the end of Rule 23 there shall be Inserted the following 

words : 

” The certificate shall bear the date on which the 
application is granted by the Committee.” 

(c) In Rule 26, the words ” The certificate shall be filed by 

the conducting solicitor " shall be omitted, and the 
following words shall be substituted therefor : — 

” Before taking any other steps In the proceedings, 
the conducting solicitor shall file the certificate ...” 

(d) In paragraph (6) of Rule 28, after the words ” shall 

direct ' there shall be Inserted the words " a sum of 
money,” and after the words ** oonduotlng solicitor ” 
the words “ any sum of money not exceeding in the 
first instance the sum of £5 ” shall be omitted. 

(«) Paragraph (1) of Rule 80 shall be omitted, and the follow- 
ing paragraph shall be substituted therefor : — 

" (1) After the date on which the certificate is granted, 
no poor person nor any solicitor nominated to conduct 
the proceedings for him shall enter into any settlement 
or compromise, whether before or after the commence- 
ment of the proceedings, nor discontinue the proceedings, 
without the leave of the Court or a Judge, or, where no 
Court order Is required, of the Committee. ’ 

(/) Rule 81a shall be revoked, and the following Rule shall be 
substituted therefor : 

** 81a. — (1) In matrimonial causes every pleading shall 
be settled by counsel. 

(2) Proofs of the witnesses shall be furnished to 
counsel with the instructions to settle the pleadings. 

(8) This Rule shall not apply to petitions for alimony 
or maintenance or to answers to Buch petitions.” 

(ff) The following Roles shall be substituted for Rule 31 b 
which la hereby revoked : — 

” 3lB. — (1) The Court or a Judge may order the out-of- 
pocket expenses of a poor person to be paid by any 
other party. Where Buch an order is made it shall be 
deemed to Include all out-of-pocket expenses properly 
incurred In the course of the proceedings, but not office 
expenses, or feeB to counsel, or Court fees. 

(2) Where It appears to the Court or a Judge that 
any other party has acted unreasonably in bringing or 
defending the proceedings or in his conduct of them, 
or that the special circumstances of the case require 
it, the Court or Judge may order the other party to 
pay the costs of the Poor Person, including profit costs, 
or a proportion of profit costs, or a sum of money in 
respect thereof, In addition to out-of-pocket expenses 
properly inonrred In the course of the proceedings, but 
not tees to oounsel or Court fees. 

(8) Where It appears to the Court or a Judge that 
the proceedings are of such length or difficulty as to 
throw an unusual burden on the solicitor acting for the 
Poor Person, the Court or Judge may order tne other 
party to pay, in addition to out-of-pocket expenses pro- 
perly incurred In the course of the proceedings, such sum 
as the Court or Judge thinks fit in respect of such 
unusual burden. 

(4) AU out-of-pocket expenses and other costs ordered 
to be paid under this Rule shall be taxed. 

(5) Where an order is made to pay costs under para- 
graphs (2) or (8) of this Rule, the order shall not be 
enforoed without the leave or the Court or a Judge, 
and the Court or Judge may refuse leave if satisfied by 
the party ordered to pay the costs that he has not the 
means to pay them. 

In this paragraph 4 means * shall Include insurance 
or other indemnity. 


81bb.— W here it appears to the Court or a Judge that 
the certificate was obtained by fraud or misrepresenta- 
tion the Court or Judge may ordor the Poor Person 
to pay the costs of the other party, and where such an 
order is made, the costs shall be taxed as if the party 
ordered to pay them were not a Poor Person.” 

(h) At the end of Rule 31o the following paragraph shall be 
added : — 

“ (2) In this Rule, money or property recovered in, 
eludes money or property recovered by virtue of a settle- 
ment or compromise.” (Amended by R. S . 0. (No. 6)- 

1934. ) 

0‘) In paragraph (2) of Rule 31 dd the words ” High Court 
without the leave of the judge of the County Court or of 
a Divisional Court of the High Court ” shall be omitted, 
and the following words shall be substituted therefor : — 
" Court of Appeal without the leave of the judge 
of the County Court or of the Court of Appeal.” 

(j) In paragraph (8) of Rule Sinn the words ” High Court ” 
shall be omitted and the words ” Court of Appeal ” shall 
be substituted therefor. 

(10 The following paragraph shall be inserted after para- 
graph (3) or Rule 81 dd, and shall stand as paragraph (4) 
of that Rule : — * 

” (4) This Rule shall apply mutatit mutandi $ to any 
proceedings In which an appeal lies from a County Court 
to the High Court.” ( Amended by R. S. C. (No. 2), 

1935. ) 

(1) The following paragraph shall be added to Rule 81» : — 

” (2) Where any such Poor Person 1 b a party to an 
appeal to the Court of Appeal either as respondent, or. 
subject to the provisions of the preceding paragraph or 
this Rule, as appellant, the provisions of Rules 22 to 
81 D of this Order shall apply, so far as applicable.” 
(Amended by R. S. C. (No. G), 1984.) 

1298a. Appeal as poor person — Application for 
leave — Prima facie case to be shown.] ~ 

Practice Note, [1936] W. N. 54 ; 181 L. T. 
Jo. 14S, C. A. 

1303a. Bankruptcy proceedings — Se- 

curity for costs.] — On an appeal by a poor 
person from the dismissal of a motion in 
bkpcy., the deposit pursuant to r. 131 of 
Bkpcy. Rules must be paid before the appeal 
is entered. The exception of bkpcy. pro- 
ceedings in R. 8. 0., Ord. 10, r. 22, is im- 
ported into r. 31 f . — Re Debtor (1932), 74 
L. Jo. 291, C. A. 

1314a. Right to appeal subject to — On dis- 

charge of certificate by Court of Appeal.] — A 

person who has not taken, defended or been 
a party to any proceedings as a poor person 
in the High Ct., but who has obtained under 
R. 8. C., Ord. XVI., r. 31 F, a certificate 
from the Poor Persons’ Committee of the 
Law Society admitting him to appeal to the 
Ct. of Appeal as a poor person, cannot 
appeal to the Ct. of Appeal as a poor person 
unless he has obtained the leave of the judge 
before whom the matter was heard, or the 
leave of the Ct. of Appeal, inasmuch as the 
concluding words of rule 31 F make the 

f rovisions of rule 31 E apply to such a case. 

n the circumstances of the case leave to 
appeal as a poor person to the Ct. of Appeal 
was refused & the certificate given to pltf. 
by the Poor Persons' Committee admitting 
him to appeal to the Ct. of Appeal as a poor 
person was discharged by the Ct. of Appeal 
of its own motion under rule 29 of R. S. C., 
Ord. XVI. Order for security of costs 
against the pltf. & his next friend as a con- 
dition of prosecuting the appeal. — Rodriques 
v. Babewell & Salmon, [1934] 1 K. B. 608 ; 
103 L. J. K. B. 522 ; 151 L. T. 81 ; 78 
Sol. Jo. 317, C. A. 

1321a. Necessity for — Party who has 

not previously sued or defended at poor person.] 
— Rodriotes v. Bake well & Salmon, 
No. 1314a, ante. 
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Part XX.— Third 

1369a. .] — A passenger in a private 

motor car belonging to & driven by her hus- 
band sustained injuries as a result of a col- 
lision with a Glasgow Corpn. tramway car. 
She sued the corpn. for damages on the 
ground of negligence on the part of a servant 
of the corpn. In their pleadings the corpn. 
averred that the husband was solely to 
blame for the accident. After the close of 
the pleadings the corpn., in terms of the 
Rules of the Ot. of Session, 1934, proposed a 
counter-issue of negligence on the part of the 
husband <fc asked for an order for service 
of a third party notice upon him. The ct. 
held that the corpn. had not relevantly 
leaded a right of contribution against the 
usband to bring the case within the rules, 
whereupon the corpn. asked for leave to 
amend their pleadings by adding averments 
of an alternative case alleging that, on the 
assumption that their servant was negligent, 
tjie collision was materially contributed to' 
by the negligence of the husband, against* 
whom the corpn. claimed a right of con- 
tribution, relief, or indemnity. There is a 
decision of the Second Division of the Ct. of 
Session against the right of the wife to recover 
* from the husband in such a case & the addi- 
tion of the husband as- third party would 
probably necessitate the case being taken to 
the House of Lords : — Held : this was not a 
case in which the discretion of the ct. should 
be exercised in favour of allowing a third 
party notice to be served. Leave to amend 
the pleadings was, therefore, refused & applts.’ 
proposed counter-issue was disallowed. — 
Glasgow Corpn. v. Robertson (or Camer- 
on), [1930 J 2 All E. R. 173, H. L. 

1478. Substitute the following para. : — 

The administrators with the will annexed 
of a testator’s estate gave to the solrs. acting 
for them on behalf of the estate a number of 
cheques signed in blank. The solrs. filled in 
<fc handed one of these cheques to a firm of 
outside brokers for the purpose of investing 


Party Procedure. 

a sum of money in an authorised security. 
The firm of brokers became insolvent & the 
money was lost. An action was commenced 
by certain beneficiaries under the will against 
the administrators & the solrs. for the 
recovery of the money. The administrators 
issued a third party notice to their co-defts. 
(the solrs.) claiming to be indemnified by 
them against pltfs.’ claim ; or in the alter- 
native contribution in respect of the said 
claim ; also, further relief in respect of 
negligence & breach of their fiduciary duty 
as solrs. to the administrators — namely, by 
way of damages, for the said negligence, a 
sum equivalent to the amount which had been 
lost ; or in the alternative compensation for 
the loss alleged to have been occasioned by 
reason of the said breach of duty. On a 
procedure summons it was held by Ben- 
nett, J., that the relief claimed by the third 
party notice was not substantially the same 
as that claimed in the action, & was not, 
therefore, within the provisions of R. S. C., 
Ord. XVlA., r. 12 (1) (6) & (c) ; & that deft, 
administrators were not entitled to raise in 
the third party notice of the claims raised 
except those relating to indemnity & con- 
tribution. On appeal : — Held : the meaning 
of rule 12 (1), was that if the claim made by 
a deft, against his co-deft. was connected 
with the claim which pltf. made against both 
defts. & was one which in the event of pltf. 
being successful would determine which of 
the two defts. ought to bear the ultimate 
loss, it was one in which the claim made by 
deft, against his co-deft. was “ substantially 
the same ” as that made against both defts. 
within the meaning of clauses (6) & (c) of the 
rule ; therefore, reversing the decision of 
Bennett, J., the case came within the 
provisions of rule 12 (1), & the adminis 
trators ought to be allowed to raise the claim 
raised by them in their third party notice. — 
Re Burford, Burford v. Clifford, L1932] 
2 Ch. 122 ; 101 L. J. Ch. 321 ; 147 L. T. 
185 ; 70 Sol. Jo. 377, C. A. 


Part XXIV. — Amendment 


1540a. .] — Pltf. was riding on the pillion seat 

of a motor cycle driven by deft. II. This 
motor cycle was the fourth of a string of five, 
the drivers of which were engaged in a 
treasure-hunt. Deft. P., who was leading the 
party, overshot a turning & braked hard. 
O., who was following P., swerved to his 
right, & stopped. M., who was next, swerved 
to his left, & stopped. H. braked hard, but 
his cycle struck that of O., & pltf. was injured 
in ’consequence. At the trial, the county ct. 
judge found that both defts. had been negli- 
gent & awarded damages against both of 
them. By an error, the judgment was 
recorded as “ Order that each deft, liable for 
half judgment & costs.” Pltf. appealed in 
order to get the form of judgment rectified. 
Deft. P., by cross-appeal, contended that the 
accident was due solely to the negligence of 
H., who had had time to avoid the conse- 


quences of any negligence on the part of P. : — 
Held: (1) there had been a concurrence in 
point of time of the negligence of both defts., 
<fc they were both equally to blame ; (2 ) the 
error in recording the judgment in the comity 
ct. was one which might have been corrected 
under the slip rule. — Smith v. Harris, 
[1939] 3 All E. R. 960 ; 83 Sol. JTp. 730, C. A. 

1549a. Erroneous award of Interest.] — As it now 
stands, the motion raises the point whether 
interest is payable or ought to be ordered 
to be paid upon items of estimated repairs 
& estimated demurrage, in circumstances 
where ex concessis no expenditure of any kind 
has been incurred at the date of the 
report. . . . 

I am inclined to think that I could have 
acted under this Order [R. S. C., Ord. 28, 
r. 11] although I have preferred to deal with 
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the matter as a question of principle raised 
by special leave after the expiry of the time 
allowed for objection to the registrar’s report 
(Langton, J.). — The Napier Star, [1933] 
P. 137, 142 ; 102 L. J. P. 57 ; 140 L. T. 
359 ; 49 T. L. R. 342 ; 18 Asp. M. L. C. 
400. 

1566a. Judgment In form against married 

woman — Woman In fact widow.] — Deft, was 
sued, So judgment was obtained against her, 
as Mrs. A., a married woman, the judgment 
being in the form settled in Scott v. Motley . 
In fact, deft, was not Mrs. A. or a married 


woman, but was Mrs. W., a widow, she 
having kept back from, & actively mis- 
represented to, the ct. her real name So status. 
On the real facts being ascertained pltf. 
applied by summons to the master asking 
that the judgment should be altered to a 
personal judgment against deft, as Mrs. W., 
a widow : — Held : there was no jurisdiction 
to amend the judgment either under the 
slip rule or under the inherent jurisdiction 
of the ct., inasmuch as the judgment had 
been intentionally given in the form it was. 
— MacCarthy v. Agard, [1933] 2 K. B. 417 ; 
102 L. J. K. B. 763 ; 149 L. T. 595, O. A. 


Part XXVII. — Payment into and out of Court and Tender. 


R. 8. 0., Ord. XXII. The following Rules of Order XXII. 
shall be re -numbered In th$ manner shown : — 


Present number of Rule. 

Future nun 

10 

7 

11 

8 

12 

9 

12a 

10 

12b 

11 

13 

12 

14 

13 

15 

14 

15a 

15 

18a 

19 

19 

20 


Rules 1, 2, 3, 4, 5. 6. 7, 8. 8a, 9, 20 and 22 of Order XXII 
shall be revoked ana tne following Rules shall be substituted 
therefor : — 

1 . — (i) in any action for a debt or damages In an 

admiralty action the defendant may at any time appear- 

ance] upon notice to the plaintiff pay into court a sum of 
money in satisfaction of the claim or (where several causes 
of action are joined In one action) in satisfaction of one or 
more of the causes of action ; provided that with a defence 
setting up tender before action the sum of money alleged to 
have been tendered must be brought into court. 

(2) Where the money is paid Into court in satisfaction 
of one or more of several causes of action the notice 
shall specify the cause or causes of action in respect of 
which payment Is made and the sum paid In respect 
of each such cause of action, unless the Court or a Judge 
otherwise order. 

(3) The notice shall bo as in Form 3 In Appendix B, 
and shall state whether liability is admitted or denied, 
and receipt of the notioe shall be acknowledged in writing 
by the plaintiff within three days. 

2 . ~l(i) Where money Is paid Into court or, where more than 
one payment into court has been made, within seven days oj 
the receipt of the notice of the last payment into court under 
Rule 1, the plaintiff may. within seven days of the receipt of 
the notice of payment into court, aocept the whole sum 
or any one or more of the specified sums in satisfaction 
of the claim or in satisfaction of the cause or causes of 
action to which the specified sum or sums relate, by 
irfving notice to the defendant In Form 4 in Appendix is , 
and thereup on he shall be entitled to receive payment 
of the accepted sum or sums In satisfaction as aiore- 

(The words in italics added by R. S. C, (No. 2), 1936.) 

(2) Payment shall be made to the plaintiff or on his 

written authority to his solicitor, and thereupon pro- 
ceedings in the action or In respect of the specified cause 
or of action (as the case may be) shall be stayed. 

(3) If the plaintiff accepts money paid Into oourt In 
satisfaction of his claim, or if he accepts a sum or sums 
paid in respect of one or more of specified causes of 
action, and gives notioe that he abandons the other 
cause or causes of action, he may, after four days from 
payment-out and unless the Court or a Judge otherwise 
order, tax his costs incurred to the time of paym en t 
into court, and forty-eight hours after taxation may sign 
judgment for his taxed costs. 

(4) 


money 

Chambers 

terms approved by a Judge.] 

(5) This rule does not apply to admiralty actions or 
to an action or cause of action to which a defence of 
tender before action is pleaded. 


3. — If the whole of the money In oourt is not taken out 
under Rule 2, the money remaining in oourt shall not be 
paid out except in satisfaction of the claim or specified 
cause or causes of action in respect of which it was paid 
in and in pursuance of an order of the Court or a Judge, 
which may be made at any time before, at or after trial. 

4. — (1) Money may bo paid into oourt under Rule l 
by one or more of several defendants sued jointly or In 
the alternative, upon notioe to tho other defendant or 
defendants. 

(2) If tho plaintiff elects within Revon days after 
receipt of notice of payment into court to aocept tho sum 
or sums paid into court, ho shall give notice os in Form 4 
in Appendix B to each defendant. 

(3) Thereupon all further proceedings in the action or 
In respect of the specified cause or causes of action (as 
■the case may be) shall be stayed, and the money shall 
not be paid out exoept In pursuance of an order of tho 
Court or a Judge dealing with the whole costs of the 
action or cause or causes of action (os the case may bo), 

5. — A plaintiff or other person made defendant to a 
counterclaim may pay money into court In accordance 
with the foregoing Rules, with the necessary modifications. 

6. — Except in an action to which a defonco of tender 
before action is pleaded or In which a plea under the Libel 
Acts, 1843 and 1845, has been filed, no statement of tho 
fact that money has been paid Into court under tho pre- 
ceding Rules of this Order shall bo Inserted in the plead- 
ings and no communication of that fact shall at the trial 
of anv action be made to the Judge or Jury until all 
questions of liability and amount of debt or damages 
have been decided, hut tho Judge shall, lu exorcising 
his discretion as to costs, take Into ocoount both tho fact 
that money has been paid into Court and tho amount 
of such payment.” (Substituted by It. S. C. (No. 1), 
1933 • the words in square brackets added or substituted by 
R. S. C. (No. 1), 1934.) 

1594a. Lump sum — Several causes of action — 
Allocation — When necessary.]— Where in an 
action for infringement of copyright pltf. 
claims damages for infringement, damages for 
detention & damages for conversion, deft, 
can, under R. S. C., Ord. 22, r. l (1) & (2), 
pay into ct., with denial of liability, one sum 
in respect of tho whole action, without 
specifying the cause of action. — Tallent v. 
Cold well, [1938] C'h. 653 ; [1938] 2 All 

E. R. 107 ; 107 L. J. Oh. 230 ; 158 L. T. 
347 ; 54 T. L. R. 564 ; 82 Sol. Jo. 294. , 
1615a. Offer by Joint tortfeasor to pay proportion 
of liability.]— The ct. or a judge has no 
power under R. S. C., Ord, 30, r. 2, to make 
an order giving one deft, in an action for 
negligence leave to write to another deft, 
making an offer on a percentage basis to pay 
such damages as may be awarded, such 
notice to be treated as a payment into ct. in 
third-party proceedings between defts. — 
Sigley v. Hale, [1938] 2 K. B. 630 ; [1938] 
3 All E. R. 87 ; 107 L. J. K. B. 497 ; 159 
L. T. 184 ; 64 T. L. R. 967 ; 82 Sol. Jo. 493, 
C. A. 
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1615b* Two causes of action — No apportionment.] 
— In an action for libel in which two defama- 
tory matters were complained of, a sum of 
£50 was paid into ct. with a denial of lia- 
bility. No application was made to the 
ct. under R. 8. C., Ord. XXII., r. 1 (2), to 
make a general payment in in respect of the 
two causes of action. The jury returned a 
verdict for pltfs. & awarded damages 
in respect of each of two defamatory matters. 
It was contended that pltfs. ought to pay 
defts.’ costs, because the verdict showed that 
the jury took the view that the action ought 
never to have been brought : — Held : (1) the 
payment into ct., was a bad payment in, 
since it was a payment of one sum in respect 
of two causes of action, & no application was 
made to the ct. to allow a general payment 
in ; (2) there should be no order as to costs. — 
Emcee, Ltd. v. Sunday Pictorial News- 
papers (1920), Ltd., [1939] 2 All E. ft. 384 ; 
83 Hoi. Jo. 456. 

1646a. .] — Defts. in an action against 

them for libel paid £525 into ct. under 
R. S. 0., Ord. 22, r. I, with an admission of 
liability. Pltf., acting upon R. S. 0.*, 
Ord. 22, r. 6, took the money out of ct. & 
went on with his action. At the hearing 
the jury awarded pltf. one farthing damages. 
Pltf. claimed to retain the money taken out, 

, on the ground that as it had been taken out 
of ct. before trial the ct. had no power to 
order its return : — Held : (1) the money in 
question was now the property of pltf. & 
that the ot. had no power to order its return 
to defts. ; (2) pltf. was entitled to his costs 
of action up to the date of payment in. 

(3) Semble : when deft, has paid money 
into ct. with an admission of liability pltf. 
may take out the money at any time before 
the conclusion of the trial. 

(4) Semble : the ct. in such circumstances 
has no power to allow a deft, to amend his 
pleadings by denying liability, revoking pay- 
ment into ct. & pleading justification after 
pltf. has taken the money out of ct. — Mor- 
Kise v. Baines <fc Co., Ltd., [1933] 1 K. B. 
540 ; 102 L. J. K. B. 629 ; 148 L. T. 428 ; 
49 T. L. R. 196 ; 77 Sol. Jo. 84. 

1649a. Sum taken out before verdict — Lower 
amount awarded by Jury— No Jurisdiction to 
order repayment.] — Morriss v. Baines & 
Co., Jjtd., No. 1646a, ante . 

1649b. No Jurisdiction to order amend- 

ment of pleadings.]— -Morriss v. Baines & 
Co., Ltd., No. 1646a, ante. 

1649c. Libel — Application for leave to make state- 
ment In open court.] — An application under 
R. 8. C., Ord. XXII., r. 2 (4), must be made 
i>y summons served upon deft., & not ex 
parte ; the summons, though heard in 
Chambers, Bhould be addressed to the judge 
in charge of the list in which the particular 
action appears ; such an application is a 
proceeding in the Supreme Ot. within 
R. S. 0., Ord. LXV., r. 1, & therefore the 
judge who hears the application has juris- 
diction to deal with the costs incident thereto. 
— W OL8ELEY V. ASSOCIATED NEWSPAPERS, 
Ltd., [1934] 1 K. B. 448 ; 103 L. J. K. B. 
188 ; 150 L. T. 847 ; 60 T. L. R. 143, 0. A. 

1658a. .] — Morriss v. Baines & 

Co., Ltd., No. 1646a, ante . 

1 < 


1662a. Two defendants — Form of order.] — 

English v. Bloom & London Passenger 
Transport Board, Siegbnberg v. Bloom 
< fc London Passenger Transport Board, 
No. 1019a, ante. 

1671a. Death of plaintiff — Application for payment 
out by execution — What order made.]— H., a 
widow, on Oct. 12, 1934, issued a writ against 
deft., S., claiming damages for personal 
injuries. Deft, duly appeared to the writ, 
& on Nov. 13 the statement of claim was 
delivered. On Nov. 19 deft, paid into ot. a 
sum of money with a denial of liability. 
Under the Rules of Ot. pltf. was entitled 
within seven days to take that sum out in 
satisfaction, but on Nov. 26 she died from a 
cause not due to the accident. Her exor., 
having been substituted as pltf., applied by 
summons for the payment out of the money : 
— Held ; no order would be made except that 
the money should remain in ct. — Dawson v. 
Spaul (1935), 152 L. T. 444 ; 51 T. L. R. 
247 ; 79 Sol. Jo. 162. * 

1674a. .] — Pltf. & deft, owned 

adjoining properties. Deft., wishing to re- 
build his property, obtained leave from 
pltf. to underpin pltf.’s wall which abutted 
upon deft.’s building. Deft.’s new building 
was to have girders upon a steel cage, & to 
support this steel framework it was neces- 
sary to place stanchions at intervals along 
the boundary. Where these stanchions were 
placed deft, extended the concrete founda- 
tions some 20 ins. beyond pltf.’s wall into 
pltf.’s land : — Held : the permission to under- 
pin pltf.’s wall did not authorise the extension 
of the concrete foundations into pltf.’s land, 
& this extension amounted to a trespass. 

(2) Before trial, deft, paid £100 into ct. 
with a denial of liability. At the trial pltf. 
recovered £31 10s. damages : — Held : pltf. 
ought to have his costs of the action up to 
the time of payment in, & the subsequent 
costs of the issue of trespass. Deft, should 
have the costs since payment in of the issue 
as to damages. — Willcox v. Kettell, [1937] 

1 All E. R. 222. 

1692a. Acceptance under mistake of law.] — 

On July 26, 1935, the infant child of reap, 
was killed by a motor lorry belonging to 
applt. Resp., as the personal representative 
of the infant, thereupon brought an action 
claiming damages under Law Reform (Mis- 
cellaneous Provisions) Act, 1934, & in Oct. 
1935, applt., as deft, in that action, paid into 
ct. £50 with a denial of liability, & that sum 
was taken out by resp. At that time, in 
reliance upon the decision of the Ot. of Appeal 
in Rose v. Ford, [1937] A. C. 826 ; Digest 
Supp., it was thought that damages could 
no{ be recovered in respect of loss of expecta- 
tion of life, but that decision was in 1937 
reversed in the House of Lords* Resp. on 
Sept. 27, 1938, brought the present action, 
based upon the same facte as the previous 
action, & claimed damages for loss of expecta- 
tion of life. Applt. took the preliminary point 
that the acceptance of the sum paid info ct. 
in the previous action was a bar to the present 
proceedings. The ct. decided this point in 
favour of applt., but gave resp. leave to 
amended his statement of claim, without, 
however, defining the terms of the amend- 
ment. Resp., in his amended statement of 
claim, claimed to be entitled to withdraw his 
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acceptance of the Bum of £50, or, alter- 
natively, to have the agreement by which 
he accepted the sum set aside, on the ground 
that it was made under a mistake of fact or 
a mistake of law. Applt. appealed against 
the order so far as it allowed an amendment of 
the statement of claim : — Held ; ( 1 ) as the 
effect of the acceptance of the money paid 
into ct. was to stay the proceedings, resp.’s 
proper course was to apply in the action to 
have the stay removed & to have liberty to 
withdraw his consent. This was not, 
however, a case in which such an application 
would have been granted ; (2) a litigant 

whose claim has been satisfied by money 
paid into ct. cannot afterwards contend that 
money was accepted under a mistake in law, 
on the ground that the law was not as then 
laid down by the Ct. of Appeal, but as sub- 
sequently enunciated by the House of Lords ; 
(3) where leave to amend is asked for, the 
actual amendment should be formulated 
before leave is given. — Derrick v. Williams, 
[1939] 2 All E. R. 559 ; 100 L. T. 589 ; 55 
T. L. R. 676 ; 83 Sol. Jo. 397, C. A. 

1701a. Consent order for injunction — Pay- 

ment into court by defendant — Claim to 
injunction abandoned.] — Pltfs. in an action 
claimed an injunction to restrain defts. from 
continuing the erection of a building so as 
to be a nuisance or illegal obstruction to the 
ancient lights in pltfs.’ premises. They also 
claimed damages. On Oct. 7, 1930, a motion 
by pltfs. for an injunction in the terms of the 
writ came before Lewis, J., sitting as Vaca- 
tion judge. The motion stood over till the 
trial of the action, defts. giving a limited 
undertaking as to building & pltfs. the usiial 
cross-undertaking in damages ; the costs of 
the motion were expressly reserved. On 
Nov. 4 defts. paid into ct. the sum of £300, 
but denied that pltfs. were entitled to an 
injunction. On Nov. 12 pltfs. accepted the 
£300 & abandoned their claim to an injunc- 
tion. On Nov. 26, 1936, the case came before 
Far well, J., on the question of costs only & 
pltfs.* cross-undertaking in damages. His 
Lordship ordered that it should be referred 
to the Taxing Master to tax : ( 1 ) the costs of 
pltfs. down to Nov. 4, 1936, allowing such 
costs as would have been incurred if a state- 
ment of claim had been delivered ; (2) the 
costs of defts. of the motion ; these two sets 
of costs to be set off & the balance paid by 
the party from whom the balance should 
be certified to be due. He further ordered 
that an inquiry should be made whether 
the defts. had sustained any & if so what 
damages by reason of their undertaking 
in the order of Oct. 7, which pltfs. ought to 
pay according to their undertaking, & that 


the costs of the inquiry should be reserved. 
On appeal : — Held : defts. by their payment 
into ct. of the £300 having admitted their 
liability, pltfs. were entitled to be paid their 
costs reserved by the order of Oct. 7, & 
defts. were not entitled to an inquiry as to the 
damages sustained by them by reason of 
their having given the undertaking they did 
at the hearing of the motion. — Wiltshire 
Bacon Co. v. Associated Cinema Pro- 
perties, Ltd., fl938] Cli. 268 ; [1937] 4 

All E. R. 80 ; 107 L. J. Cli. 49 ; 157 L. T. 
467 ; 54 T. L. R. 28 ; 81 Sol. Jo. 900, C. A. 


Sect. 9. — PAYMENT INTO COURT UNDER ORDER 
OR CERTIFICATE — APPROPRIATION OF PAYMENT. 

(p. 495). 

R. S. C„ Ord. XXII., r. 11. In Rule 8 o! Ordor XXII. the 
words “ by notice in writing " shall bo substituted for the 
words “ by his pleading ” ; and the words “ by his pleading '* 
shall be inserted after the words “ or if he pleads a tender may.’* 

( Amended by II. S. C. (No. 1), 1934.) 

1735a. R. S, C., Ord. XXII., r. 6— Whether directory 
or imperative.] — A judge, at the trial of an 
action in the High Ct. without a jury for 
personal injuries, by his oral judgment gave 
judgment for pltf. for £50 damages with 
costs. He was then informed that there 
had been a payment of £20 into ct. He then 
gave pltf. such costs as would he awarded if 
the action had been brought, in the county 
ct. On the following day an application was 
made to the judge with regard to the costs. 
The judge then said that he? thought that 
£50 damages was excessive & ordered that 
pltf. recover from deft. £35 damages with 
costs to be taxed on the county ct. scale. At 
that time the judgment had not beon drawn 
up. On an appeal by pltf. i —Held : R. S. C., 
Ord. XXII., r. 0, was directory & not com- 
pulsory, & if the fact that there had been a 
payment into ct. was disclosed to the judge 
before he delivered Ids judgment the rule 
did not compel the judge to refuse to continue 
to hear the case, bid- he had a discretion, if 
he were of opinion that the statement as to 
payment in could not reasonably be calculated 
to cause any miscarriage of justice, to allow 
the case to proceed, A if he did so that did 
not afford any ground upon which the Ct. of 
Appeal could order a new trial ; <te further 
the rule did not interfere with the power of a 
judge to alter his judgment at any time beforo 
the judgment had been drawn up & per- 
fected. — Millen-sted ?;. Grosvenor House 
(Park Lane), Ltd., [1937] 1 K. B. 717 ; 
M937] 1 All E. R. 730 ; 100 L. J. K. B. 221 ; 
150 L. T. 383 ; 53 T. X,. R. 406 ; 81 Sol. Jo. 
] 98, C. A. 


Part XXVIII.— Discontinuance of Action or Withdrawal of Part. 


1788a. Notice to deliver affidavit ol 

documents.] — A formal notice to deliver an 
affi davit of documents given by a pltf.’s so Its., 
after receipt of defence, is not “ any other 
proceeding in the action ” within Ord. 26, 
j, 1, & a subsequent notice of discontinuance 
by pltf. is vaud. It follows that special 

17 


terms ( e.g . as to prohibiting pltf. from bring- 
ing another action) cannot be imposed upon 
pltf. — M undy v. Butterley Co., Ltd., [1932] 
2 Ch. 227 ; 102 L. J. Ch. 23 ; 148 L. T. 132. 

1753a. .] — Pltf. complained that defts. had 

infringed the copyright in a book he had 
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written. Correspondence took place between 
the parties from Oct. 12, 1937, up to Nov. 8, 
1937, on which date defts. gave an under- 
taking to keep accounts, on the understand- 
ing that pltf . would not ask for an injunction. 
On Jan. 22, 1938, a writ was issued claiming 
damages for infringement of copyright. No 
statement of claim was ever delivered, & on 
Apr. 8, 1938, the action was dismissed with 
costs for want of prosecution, no statement 
of claim having been delivered within three 
months of the issue of the writ. In the 
meantime, defts. had been put to considerable 
expense in the preparation of their defence, 
& before the taxing master they claimed 
£420 in this respect. The master, who was 
apparently influenced by the fact that no 


statement of claim had been delivered, 
reduced this item to £20 5s. On appeal, 
the judge remitted the matter to the taxing 
master, directing him to allow the expenses 
incurred up to Nov. 8, 1937. Both parties 
appealed : — Held : this accusation of Dreach 
of copyright necessitated the making of very 
close & careful inquiries. These would be 
no less necessary in fighting the action for 
damages than in opposing proceedings for an 
injunction. The costs had, therefore, been 
properly incurred, & were recoverable ; & 

the appeal must be allowed, as the taxing 
master must have proceeded on a wrong 
principle. — Scheff v . Columbia Pictures 
Corpn., Ltd., [1938] 4 All E. R. 318 ; 82 Sol. 
Jo. 1029, C. A. 


Part XXXI. — Summons for Directions. 


Sect. 1.— SUMMONS. 

(p. 500.) 

R. S. T5„ Ord. XXX., r. 1. Rule 1 of Order XXX. shall 
be amended as follows : — 

(1) Paragraphs (o) and (b) shall be revoked and the 
following paragraph shall be substituted therefor : — 

“ (a) Within seven days from the time when the 
pleadings shall be deemed to be closed, the plaintiff shall 
take out a summons for directions returnable in not less 
'than seven days.*’ 

J 2) Paragraph (c) shall be letters " (6).*’ 

3) In paragraph (d) the words 44 to actions in which the 
t is specially indorsed under Order III., Rule 6 ** shall 
be omitted, and the following words shall be substituted 
therefor : — 

“ to aotlons In which the plaintiff has applied for judg- 
ment under Order XIV. ana directions have been given, 
or to actions in whioh an application for transfer to the 
Commercial List is pending, or in whioh transfer to such 
List has been ordered, [or to actions for infringement of a 

Pa (4? fc Paragraph (d) so amended shall be lettered •* (c).” 
(Amended by R. S. C. (No. 1), 1933 ; the teords in equate brackets 
added by R. S. C. (No. 1), 1934.) 


Sect. 2.— INTERLOCUTORY PROCEEDINGS— 
APPLICATION OF NEW PROCEDURE. 

(p. 507.) 

R. S. C., Ord. XXX., r. 2. In Rule 2 of Order XXX. after 


the words “ place and mode of trial ” there shall be inserted 
the words ** and the mode by whioh particular facts may be 
proved at the trial.” (Added by R. 8. O. (No. 1), 1933.) 


Sect. 7.— ORDER AS TO EVIDENCE OF PAR- 
TICULAR FACT. 

(p. 509.) 

R. S. C., Ord. XXX., r. 7. In Rule 7 of Order XXX. after 
the words ” on the hearing of the summons ** there shall bo 
inserted the words 44 or at the trial,” and after the words 
“ shall be given ” there shall be inserted the words ” at 
the trial.” ( Added by R. S. C. (No. 1), 1933.) 


Sect. 8.— FAILURE OF PLAINTIFF TO APPLY FOR 
DIRECTIONS. 

(p. 509.) 

R. S. C., Ord. XXX., r. 8. In Rule 8 of Order XXX. the 
words 44 within 14 days from the entry of the defendant’s 
appearance ” shall be omitted and the words “ within 
seven days from the time when the pleadings shall be deemed 
to be olosed ” shall be substituted therefor. (Substituted 
by R. S. C. (No. 1), 1933.) 


Part XXXII. — Discovery, etc. 


Sect. 9.— DISCOVERY OF DOCUMENTS. 

(p. 511.) 

R. S. C., Ord. XXXI.. r. 12 a. Afte^ Rule 12 of Order XXXI. 
the following Rule shall be inserted and shall stand as 
Rule 12a : — 

4i 12a. Where in any action arising upon a Marine Insurance 
Policy an application for discovery of documents is made by 
the insurer, tne following provisions shall apply : — 

(a) On the hearing of the application, the court or Judge 

may, subject as is provided In the next paragraph, 
make an order in accordance with Rule 12 or Rule 14 
of this Order. 

(b) Where in any case the court or judge is satisfied, either 

on the original application or on a subsequent applica- 
tion, that it is necessary or expedient, having regard 
to the circumstances of the case, to make an or dir for 
the production of ship’s papers, the oourt or judge 
may make suoh an order in the Form No. 19 in Ap- 
pendix K. 


( c ) In making an order under this Rule the court or judge 
may impose such terms and conditions as to staying 
proceedings or otherwise as the court or judge in its 
or his absolute discretion shah think fit. 

(d) Rule 13a of this Order shall not apply to any applica- 
tion made under this Rule.” (Added by R, S. C. 
(No. 3), 1936.) 


Sect. 10. — AFFIDAVIT OF DOCUMENTS. 

(p. 511.) 

R. S. C„ Ord. XXXL, r. 13. In Rule 13 of Order XXXI. for 
the words ” a party against whom such order as is mentioned in 
the last preceding Rule has been made ” there shall be sub- 
stituted tne words “ any person against whom an order for dis- 
covery of documents has been made under Rule 12 or under 
paragraph (a) or paragraph (b) of Rule 12a of this Order,” and 
after the words ,r and it shall ” the words “ except in the case 
of an order made under paragraph (b) of Role 12a,” shall be 
inserted. (Substituted by R.S. C. (No. 8), 1986.) 
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Part XXXV.- 

Sect. 5. — LEAVE WHERE PARTY UNDER 
DISABILITY. 

(p. 523.) 

R. S. C., Ord. XXXIV., r. 4. The following amendments shall 
be made in Bole 4 of Order XXXIV. : — 

(a) the words *' a married woman (not being a party thereto 
In respect of her separate property or of any separate 
right of action by or against her) ” shall be omitted and 
the word “ an ” shall be substituted therefor, 


Special Case. . 

(6) after the words " affect the interest of such ” the words 
“ married woman ” shall be omitted. ( Amended by 
R. S. C. (No. 2), 1936.) 


Sect. 0.— FORM OF ENTRY. 

(p. 623.) 

R. S. C., Ord. XXXIV., r. 6. In Rule 6 of Order XXXIV. the 
words ** married woman *’ shall be omitted. (Deleted by 
R. S. C. (No. 2), 1936.) 


Part XXXVI. — District Registries 


Sect. 5.— PARTICULAR PROCEEDINGS IN 
DISTRICT REGISTRY. 

(p. 526). 

R. S. C., Ord. XXXV., r. 6. In paragraph (a) of Rulo 5 of 
Order XXXV. the expression ” Order XVIa., Rules 6 A 9 " 
ihall be substituted for the expression “ Order XVI., Rules GO 
and 51.” (Substituted by R. S. C. (No. 1), 1937.) 

1924a. Contents of order.] — In proceedings 

in a District Registry, where an order for any 
account or inquiry is made, a direction is to 
be inserted in the order either that the pro- 
ceedings are to be transferred to London or 
that the account or inquiry is to proceed in 
the District Registry. It is the duty of the 
party obtaining the order to ask for this 
direction. — Practice Note, [1932] W. N. 
262 ; 174 L. T. Jo. 403. 


Sect. 26. — PROCEEDINGS BY POOR PERSONS 
UNDER MATRIMONIAL CAUSES ACT. 

(p. 531.) 

R. S. C.. Ord. XXXV a., r. 3 a. The following Rule Bhall 
bo inserted after Rule 3 of Order XXXVa. and shall stand 
as Rule 3a of that Order : — 

” 3a. — (1) Where an appearance to a petition has been 
entered by a party named in the petition and a copy of 
an answer by that party has not been delivered within 
the time prescribed or allowed, tho petitioner’s so’Jeitor 
may apply to the District Registrar for a search to be 
made in the Court Minutes. 

(2) If an answer has not been filed, the District Registrar 
shall thereupon issue a certificate as in Form No. 6 in 
Appendix M, and shall file a copy theroof, which shall bo 
in substitution for and of the same force an affidavit 
of search for answer.” (Added try R. it. (7. (No. 2), 1933.) 


Part XXXVII.— Trial. 


Sect. 1 .— FIXING THE MODE AND PLACE OF 
TRIAL. 

Sub-sect. 1. — In General (p. 533). 

R. S. 0.. Ord. XXXVI., r. 1. The following provision shall 
Inserted at the end of Rule 1 of Order XXXVI. : — 

“ provided that this Rule and Rules 1 a, 2, 3, 4, 5, 6 and 
7 of this Order shall have effect subject to the provisions 
of the Administration of Justice (Miscellaneous Pro- 
visions) Act, 1933, and an application under section 6 of 
that Act for an order that an action assisted to the KIng’B 
Benoh Division or a question arising in Buch an action 
shall be tried with a Jury, if not made at the hearing of 
the summons for directions under Order XXX. or the 
hearingof the summons for leave to enter Judgment under 
Order XI V., may be made at any other time, so however 
that in any case the application Is not made later than 
four days after notice of trial has been given.” (Added 
by R . 8. C . ( No . 3), 1933.) 

*975. After this case add : — 

.] — See Administration of Justice (Mis- 
cellaneous Provisions) Act, 1933 (c. 30), s. 6. 

1975a. Discretion of judge.] — In an action 

brought in the King's Bench Division of the 
High Ct. by a young girl against a railway co. 
for damages for severe personal injuries 
alleged to have been caused by the negligence 
. of defts.' servants, the judge at Chambers 
made an order, affirming an order of the 
Master, that the action should be tried by a 
judge & jury. Defts. appealed to the Ct. 
of Appeal for an order setting aside the order 
of the judge & directing that the action should 
be tried by a judge alone : — Held : under the 
appropriate provisions of R. S. C., Ord. 


XXXVI., rr. 1-7, in tljeir present form, that 
is to say as altered & rendered subject to 
Administration of Justice (Miscellaneous 
Provisions) Act, 1933, s. 0, by the addition to 
rule 1 of tho proviso thereto, & under that 
sect, it was completely within the discretion 
of the judge to order the action to be tried 
either with or without a jury, & the ct. would 
not interfere with the order which he had 
made in the exercise of that discretion. — 
Hope v. Great Western Ry. '-o., [1937] 
2 K. 13. 130; [1937 J 1 All E. If. 025; 100 
L. J. K. B. 503 ; 150 L. T. 331 ; 53 T. L. R. 
399 ; 81 Sol. Jo. 198, C. A. 

2016. Add. Citations:— [1932] P. 98; 101 L. J. P. 
30; 147 L. T. 40; 48 T. L. R. 409; 70 Sol. 
Jo. 433. 

2017a. Application of Administration of Justice 
(Miscellaneous Provisions) Act, 1933 (c. 86), 
s. 6 — Medical evidence.]— Keeling v. Cook 
(1934), 78 L. Jo. 300, C. A. 

2035a. .] — When an action for slander 

was part heard without a jury, a second deft., 
who was a partner of the first deft., was 
added. The judge, who had partly heard the 
case, made an order that the case should be 
further heard before him without a jury after 
the necessary amended pleadings had been 
delivered. The second deft, applied for a 
jury. It was contended by pltf. that, by 
R. 8. C., Ord. 30, r. 1, a jury must be asked 
for not later than four days after notice of 
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trial has been given. It was admitted that 
no notice of trial had been given to the second 
deft., but it was suggested that, as he had 
acted upon the order for directions, he had 
adopted it, Sc thereby waived any notice of 
trial : — Held : as the second deft, had never 
been given any notice of trial, it could not be 
said that the application for a jury had been 
made more than four days after notice of 
trial had been delivered. Deft, was therefore 
entitled to a jury. — Salvalene Lubricants, 
Ltd. v. Dabby, [1938] 1 All E. R. 224 ; 82 
Sol. Jo. Ill, C. A. 

2036a. Allegations of fraud amounting to breach 
of trust — Administration of Justice (Mis- 
cellaneous Provisions) Act, 1933 (c. 36), s. 6.] 

— In an action for breach of a separation 
agreement pltf. alleged that she had been 
induced by false pretences & undue influence 
amounting to duress to enter into agreements 
to reduce the amount payable under the 
separation agreement. The master ordered 
the case to be tried with a jury. Defts. 
appealed to a judge in chambers asking that 
it should be tried by a judge alone or trans- 
ferred to the Oh. Div. The judge ordered 
that the case be transferred to the Ch. Div. 
Pltf. appealed : — Held : when properly ex- 

• amined the allegations of fraud appeared 
really to be allegations of breaches of trust 
& the judge had exercised his discretion 
properly. — Cecil-Wrioht v. McCulloch, 
[1936] 8 All E. R. 618, C. A. 

2036b. Grounds for variation of order on appeal.]— 
Davey v. Pearl Assurance Co., Ltd. (1989), 
83 Sol. Jo. 213, C. A. 


Sect. 4.— NOTICE AND ENTRY OF TRIAL. 

Sub-sect. 1 . — Notice of Trial by 
Plaintiff (p. 640), 

R. S. 0., Ord. XXXVI., r. 11. Ride 11 of Order XXXVI. 
shall bo revoked and the following Rule shall be substituted 
therefor : — 

" 11. Notice of trial may be given in any cause or 
matter by the plaintiff or other party in the position of 
plaintiff at the times following : — 

(a) in actions to whioh Rule 1 of Order XXX. applies 
and in actions in the New Procedure list, at any 
time after an order made on the summons for 
directions or after an order under Order XIV. 
directions as to the place and mode of 




( b ) in other proceeding, at any time alter a reply has 
been delivered or after the time for delivery of 
a reply has expired.** (-Substituted by R. S. C. 
(No, 3), 1983.) 

2092a. Form of order.] — A firm of merchants 

insured goods against loss between Constanti- 
nople Sc London, warehouse to warehouse. 
The goods did not arrive Sc they claimed 
under the policy, alleging non-delivery Sc 
total loss, but not specifying a date of loss. 
The writ was issued in Oot. 1930, but pltfs. 
did not ask for a date for trial until late in 
1932. Thereafter they requested further 
* adjournments, Sc in Apr. 1933, the judge in 
chambers made an order adjourning the trial 
generally Sc ordering that if the action was not 
fixed for trial within six years from the date 
of the alleged loss the action stand dismissed. 
In Apr. 1936, pltfs. applied again for a date 
for trial Sc another judge gave a date in 
Oct. 1936. Defts* appealed on the ground 
that, as the action had not been fixed for 
trial within six years from the latest date on 


which the loss could have occurred. May 14, 
1930, it stood dismissed : — Held : an inter- 
locutory order dismissing an action must be 
absolutely precise in its terms ; the date with 
reference to which the dismissal of the action 
is to be determined, in this case the “ date 
(St the alleged loss,” must be a definite date 
Sc not a period ; “ the date of the alleged 
loss ” must be a date which is to be found 
in the pleadings ; the ct. would not try an 
issue of fact or of law to ascertain the date in 
question ; the order fixed no ascertainable 
date Sc wets inoperative to effect & dismissal 
of the action. — Abalian v . Innous, [1936] 
2 All E. R. 834 ; 80 Sol. Jo. 694, C. A. 

2171a. Master.] — Pltf. claimed in 1936 to be 

indemnified from certain losses, the latest 
of which accrued to him in 1929, by reason of 
an agreement made between his predecessor 
in title & deft. Deft, pleaded that the state- 
ment of claim disclosed no cause of action 
which was not statute-barred Sc pltf. did not 
deliver a reply. The master ordered this 
issue to be tried as a preliminary point of law. 
With the consent of both parties, the matter 
was heard by the same master acting as a 
special referee. He decided that all claims 
were statute-barred, & dismissed the action. 
He also refused to allow pltf. to deliver a 
reply or to have an adjournment. Pltf. 
appealed to the Div. Ct., who held that the 
statement of claim was ambiguous, & did 
not allege when any cause of action arose ; Sc 
that the master should not have ordered a 
trial of the preliminary point, but should 
have allowed pltf. to deliver a reply. The 
master’s order dismissing the action was set 
aside, & pltf. given leave to deliver a reply 
or to amend his statement of claim. The 
master’s order for the trial of the preliminary 
point was also ordered to be set aside. Deft, 
appealed to the Ct. of Appeal. Pltf. con- 
tended that this was an appeal against a 
final judgment, & that, therefore, under 
Judicature Act, 1935 (c. 2), s. 1 (/), the 
leave of the Div. Ct. to appeal was necessary, 
which leave had been refused : — Held : 
(1) the order made by the Div. Ct. was inter- 
locutory, Sc not final, so that leave to appeal 
was unnecessary ; (2) the statement of claim 
made it clear that all alleged causes of action 
arose more than 6 years before the delivery 
of the writ ; (3) the refusal to allow an 

adjournment was a matter for the master’s 
discretion, which should not be interfered 
with ; (4) Div. Ct. had no jurisdiction to deal 
with the master’s order for the trial of the 

E reliminary point as the appeal on this order 
ty to a judge in chambers. — Kronstein v . 
Korda, [1937] 1 All E. R. 357 ; 81 Sol. Jo. 
176, C. A. 

2228a. Submission of no case.] — Observations as 
to the inconvenience of the practice of asking 
a judge, when sitting without a jury, to rule at 
the conclusion of the evidence of the party on 
whom the onus of proof lies, that there is no 
case to answer. — Alexander v, Raybon, 
[1986] 1 K. B. 109 ; 106 L. J. K. B. 148 ; 
164 L. T. 205 ; 52 T. L. R. 131 ; 80 Sol. Jo. 
16, C. A. 

Annotation : — Contd. Muller Sc Co.’s Algemeene Iron Sc Goal 
Co.. Ltd.. Muller & Co. N. V. etc. v, Ebbw Vale Steel, Iron 
& Goal Go., Ltd. (Consolidated) (1936] 2 All E. R. 1363. 

2228b. Whether undertaking not to call 

further evidence obligatory.] — Contracts were 
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entered into for the delivery by pltfs. to 
defts. of certain monthly quantities of iron 
ore. Defts. requested pltfs. to suspend 
chartering instructions until further instruc- 
tions were given. In an action for damages for 
non-acceptance of the iron ore outst andin g 
for delivery, pltfs. alleged that by certain 
letters defts. had repudiated the contracts 
& had refused to give further orders for 
delivery or to accept delivery of any of the ore. 
Defts. submitted that there was no evidence 
of any repudiation by them of their obliga- 
tions under the contracts, & no evidence, 
therefore, of breach of contract. Pltfs. con- 
tended that the judge should not deal with 
this submission except upon the terms that 
defts. should undertake not to call any 
further evidence upon any question of fact. 
In the event of their submission being wrong, 
defts. would have relied upon a clause in the 
contracts which, they said, relieved them from 
any obligation to take the undelivered balance 
of the ore, & for this ground of defence they 
would have been desirous of calling further 
evidence : — Held : the judge was not bound 
to deal with the submission only upon the 
terms that defts. should undertake not to 
call any further evidence upon any question 
of fact ; it is in the judge's discretion whether 
he will deal with the submission or wait 
until he has heard all the evidence on both 
sides ; in the present case the submission 
should be dealt with. — Muller & Co.’s 
Axxjemeene, etc. v, Ebbw Vale Steel, 
Iron & Coal Co., I/td., Muller & Co., 
N. V., etc. v. Ebbw Vale Steel, Iron & 
Coal Co., Ltd. (Consolidated), >1930] 2 
All E. R. 1303 ; 155 L. T. 354 ; 62 T. L. R. 
655 ; 80 Sol. Jo. 722. 


Sub-sect. 3. — Referees. 

A . Distribution of Business (p. 507). 

R. S. C., Ord. XXXVI. The following amendments Bhall be 
made in Order XXXVI. 

(a) In Rule 45 — 

(i.) after the word “ order " where It first oocura 
there shall be Inserted the words ” or a sub- 
mission under the Arbitration Aot, 1889 "; 
and 

(11.) after the word " order/' wherever else It occurs 
there shall be Inserted the words “or sub- 
mission/’ 

(b) In Rule 40. after the word " order “ wherever It occurs 

there shall be inserted the words “ or submission/' 

(c) In Rule 47 — 

(1.) after the word “ order ” there shall be inserted 
the words “ or submission ” ; and 

(11.) the words ” the clerk “ shall be omitted and 
the following words shall be substituted there- 
for : — “ the order or submission shall be pro- 
duced to the clerk as In the last preceding 
Rule provided, and he.” 

C d ) The following Rule shall be inserted after Rule 47 and shall 
stand as Rule 47aa.— 

“ 44AA. Where under Rule 40 or Rule 47 of this 
Order any business shall have been referred to any 
Official referee, it shall forthwith be entered with 
the clerk of tne official referee to whom it is so 
referred, and application shall be made to that 
official referee within fourteen days for 
directions or to fix the date of trial." 

<*) The following Rules Bhall be inserted after Rule 47b and 
shall stand as Rules 47o and 47D : — 

” 47o. Any official referee shall have power to order 
the transfer of any business from himself to any 
other official referee, provided that nb ?rdeT shall 
be made under this Rule except with the consent 
of all parties to the business and of the official 
referee to whom It is to be transferred. 


47D. In the absence of the official referee to whom 
any business Is assigned or, with hiB consent, at 
any time, any interlooutory application may be 
made to any othor official referee, who shall nave 
power to deal with the same and make any order 
thereon which could have been made by the 
official referee to whom the business was 
assigned." (R. S. C. ( No . 1), 1937.) 

B. Power 8 Duties (p. 568). 

R. S. C., Ord. XXXVI.. r. 48. In Rule 48 the words from “ He 
shall ' to the end of the Rule shall be omitted. (Deleted by 
R. S. C . (No. 1), 1937.) 

F . Power to Submit Question to Court or State Facts 

Specially (p. 569). 

R. 8. C., Ord. XXXVI., r. 62. In Rule 62 the phrases " before 
the conclusion o! any trial before him or ” ana “ re-trial or ” 
shall be omitted, and after the words “ reference made to him ” 
there shall be Inserted the words “ under Section 88 of the Aot/’ 
[Amended by R. S. 0. (No. 4), 1932.) 

G. Power as to Questions or Issues of Fact (p. 670). 

R. S. C., Ord. XXXVI., r. 62A. In Rule 62a the expression 

to 51 ’’ snail be substituted for the expression “ to 62 ”, and 
the Rule shall stand as Rule 61 a. (Amended by R. S. O. (No. 4), 
1932.) 

7. Adoption or Variation of Report (p. 570). 

R. S. C., Ord. XXXVI., rr. 64, 65. In Rules 64 and 66 the 
phrase " soction 88 of the Act ” shall be substituted for the 
phrase " section 13 of the Arbitration Act, 1889.” (Amended 
by R. S. C . (No. 4), 1932.) 

2286a. When inquisition set aside.] — Suffering 
judgment by default in an action for use & 
occupation, amounts to an admission that 
deft, held a house of pltf., who need not 
show that it was his house, & it lies upon 
deft, to prove that he did not occupy the 
particular house to which the attention of 
the jury has been directed. The ct. will not 
set aside an inquisition, on behalf of the pltf., 
when he has uot obtained a verdict for his 
full demand, though no evidence is given on 
one part of the demand, nor will pltf. be 
permitted to enter a noli prosequi as to that 
part.— Anon. (1816), 1 Chit. 644, n. 

.] — See, also , Damages, Vol. XVII., 

p. 128, No. 363. 

2286b. Time of execution of writ.] — B eetknife v . 
Packington (Sir H.) (1729), 1 Bam. K. B. 
233. 

2286c. .] — On notice to execute a writ of 

inquiry at a certain hour, the party is not 
tied down to the exact time fixed by the 
notice. — Williams v. Frith (1779), 1 Doug. 
K. B. 198. 

2286d. Failure of sheriff to return- -Remedy.] — 
Where a sheriff does not return In due time 
a writ of inquiry, the ct. will compel him by 
rule so to do. — Stockdalb v. Hansard 
(1840), 8 Dowl. 297. 

2286e. Appearance by counsel — Notice of — Suffi- 
ciency.] — It is sufficient notice of a pltf.’s 
intention to appear before the sheriff by 
counsel on the execution of a writ of inquiry 
that pltf.’s attorney inform the attorney for 
the deft, of such intention. Had there been 
no intimation of such an intention, deft, 
should have applied to the sheriff to put off 
the execution of the writ of inquiry. — 
Elliott v. Nicklin (1818), 5 Price, 041. 
Proof of evidence at Inquiry — Admissibility 
of Sheriff** minutes .] — See Evidence, Vol. 
XXII., p. 800, No. 2901. 

Special Jury.] — See Juries, Vol. XXX., 
p. 201, No. 045. 
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Part XXXVIII. — Trial of Matrimonial Causes or Assizes. 

Sect. 2.— UNDEFENDED CAUSES. 

(p. 574). 

2292a. Grounds for hearing at assizes.] — Simpson v. Simpson (1937), 81 Sol. Jo. 318. 


Part XXXIX.— Evidence. * 

Sub-sect. 8. — Proceedings under National Health Insurance Acts (p. 584). 

R.S. Cm Ord. XXXVII., r. 34 b. In Rule 34B of Order XXXVII. the expression “section 103 of the National Health Insurance 
Act, 1930 “ shall be substituted for the expression “ section 90 of the National Health Insurance Act, 1924.“ ( Substituted by 
R. S. C. (No. 1), 1937.) 


Part XXXIXa.- 

(Added by R. S. C. 

R. S. 0., Old. XXXVIU, r. 1. In any case which Is to be tried 
without, a Jury Involving any question for an expert witness the 
Court or a Judge may In his discretion at any time on the 
application of any party appoint an independent expert (to be 
called " the Court expert to inquire and report upon any 
question of fact or of opinion not involving questions of law or 
construction (hereinafter called “ the issue for the expert '*). 

r . 2. The report so far as it is not 

accepted by all parties shall be treated as information furnished 
to the Court and shall be given such weight as the Court may 
think fit. The report shall be made In writing to the Court, 
together with suoh carbon or other copies as the Court may 
require, and copies of the roport shall be forwarded by the 
proper officer to the parties or their solicitors. 

r. 3. Any party shall be at liberty 

within 14 days after receipt of a copy of the report or such 
other time as the Court or Judge shall direct to apply for leave 
to cross-exam ino the Court expert on his report, and the Court 
or Judge shall on such application either (a) make an order for 
the cross-examination of the Court expert by all parties at the 
trial, he being called and sworn at such stage as the Court shall 
at the hearing direct, or (6) make an order for a like cross- 
examination before an Examiner at such time and place as the 
Court shall direct. 

r. 4. The Court expert shall If 

possible be a person agreed between the parties, and falling 
agreement shall be nominated by the Court or Judge. The 
question or the Instructions submitted or given to the Court 
expert, failing agreement between the parties, shall be settled 
by the Court or Judge. 

r. 6. If the Court expert is of the 

opinion that any experiment or test of any kind is necessary to 
enable him to report in a satisfactory manner (other than any 
experiment or test of a trifling character), he shall communicate 
the fact to the parties or their solicitors and shall endeavour to 
arrange with them as to the expenses involved and as to the 
persons to attend and other similar matters. Failing agreement 
between the parties oil Buch matters shall be determined by the 
Court or Judge. 

r. 6. The Court or Judge may at 

any time direct the Court expert to make a further or supple- 
mental report which shall be treated as annexed to his original 
report. 


-Court Expert. 

(No. 2), 1934.) 

r. 7. The remuneration of the Court 

expert shall be fixed by the Court or Judge and shall include a 
fee for making the report, a fee for any supplementary report 
and a proper sum per aiem for each day during which the presence 
of the Court expert may be required either in Court or before an 
examiner. The parties shall be jointly and severally liable to 
ay the remuneration so fixed without prejudice to the question 
y whom It shall be ordered to be paid as part of the costs of the 
action or proceeding. Provided however that in any case in 
which the appointment of a Court expert Is opposed, the Court 
or Judge may require the party applying for the appointment to 
give such security for the remuneration of the Court expert as 
the Court or Judge may think proper as a condition of making 
the appointment. 

r. 8. Any party shall be at liberty on 

giving reasonable notice before the trial to call, with regard to the 
issue for the export, not more than one expert witness, provided 
that in exceptional cases and by the leave of the Court two or 
more expert witnesses may be called. Provided however that 
the costs of and occasioned by the calling of any such expert shall 
be specially dealt with by the Judge at the trial, and that no such 
costs shall be allowed to a successful party unless the Judge 
shall certify that the calling of Buch expert was reasonable and 
that his evidence has materially assisted the Court in determining 
the question or issue. 

r. 9. In any case in which more than 

one issue for the expert shall arise the Court or a Judge may 
appoint more than one Court expert to Inquire and report on the 
separate Issues so arising, and these Rules shall apply to each 
Court expert so appointed. 

r. 10. In taxing the costs Incurred 

in proceedings In which a Court expert shall have been appointed 
suoh just ana reasonable charges and expenses as appear to have 
been properly incurred in obtaining the advice of an expert 
(whether called as a witness or not) as to whether the action 
should be brought or defended or as to whether the report or 
reports of the Court expert should be accepted to any and what 
extent or as to the matters on which he might properly he cross- 
examined upon his report or reports, including if proper the 
attendance in Court of the expert so employed, are to be allowed. 

r. 11. The word “ Expert “ in this 

Order shall include scientific persons, medical men, engineers, 
accountants, actuaries, architects, surveyors and other specially 
skilled persons whose opinions on any question relevant to the 
Issues involved would be received by the Court. 


Part XL. — Affidavits and Depositions. 


Sub-sect. 3. — Contents of Affidavit (p. 687). 

R. S. C. # Ord. XXXVIII., r. 3. In Rule 3 of Order 
XXXVIII., the words “ except on interlocutory motions, 
on which statements as to his belief, with the grounds 
thereof, may be admitted " shall be omitted, and the words : 


“ Provided that on interlocutory proceedings or with leave 
under Order XXX., Rule 7. an affidavit may contain state- 
ments of information and belief, with the sources and grounds 
thereof shall be substituted therefor.'* ( Amended by 
R. S . C. (JVo. 2), 1933.) 
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Part XLa. — Exhibits. 


{Added by R. 8 . 

R. S. 0., Ord. XXXVIIIb., r. 1. (1) The Afsodate shall take 
charge of every document or object put in as an exhibit during 
the trial of an action In the King’s Bench Division, and shall 
mark or label every exhibit with a letter or letters indicating the 

8 arty by whom the exhibit is put in (or where more convenient 
lie witness by whom the exhibit is proved) and with a number, so 
that all the exhibits put in by a party (or proved by a witness) 
are numbered In one conseoutive series. 

(2) The Associate shall cause a list of all the exhibits In the 
action to be made in accordance with Form 82 in Appendix K. 

(3) The list of exhibits when completed shall be attached to 
the pleadings and shall form part of the record of the action. 

(4) For the purpose of this Order a bundle of documents may 
be treated ana counted as one exhibit. 

(6) In this Eule a witness by whom an exhibit is proved 
includes a witness in the course of whose evidence the exhibit 
is put In. 

r. 2. It shall be the duty of every 

party who has put in any exhibit to apply to the Associate 
immediately after the trial for the return of the exhibit, and. so 


C. {No. 1), 1935.) 

far as is practicable regard being had to the nature of the exhibit, 
to keep It duly marked and labelled as before, so that in the event 
of an appeal to the Court of Appeal or the House of Lords, he 
may be able to produce the exhibit so marked and labelled at the 
hearing of the appeal in case he Is required by the Court of Appeal 
or the House of Lords to do bo. 

r. 3. (1) Any party may apply for 

and on payment of the prescribed fee obtain an offloe copy of the 
list of exhibits for the purpose of an appeal to the Court of Appeal 
or the House of Lords or otherwise. 

(2) Where there is an appeal to the Court of Appeal, the 
appellant shall Include an office copy of the list of exhibits 
amongst the documents supplied to the proper officer of the 
Court of Appeal for the purpose of the appeal. 

r. 4. (1) The provisions of this 

Order shall apply to aotions tried at Assizes as they apply to 
actions tried in the King’s Bench Division. 

(2) The Clerk of Assize shall be responsible for Beoing that 
the duties imposed by this Order on the Associate are oarried 
out by one of the Circuit Officers. 


Part XLI. — New Trial. 


2345a. .] — Where it was not dis- 

tinctly sworn that the disqualification of a 
juror, being a town councillor of the borough 
in which the cause was tried, was not dis- 
covered till after verdict, the ct. refused to 
grant a rule for a new trial. — Peermain v. 
MacKay (1845), 9 Jur. 491. 

2349a. .] — Defts. had published in their 

newspaper what was in effect a translation of 
a paragraph which had appeared in a news- 
paper of which pltf. was the proprietor. It 
was substantially agreed that the words were 
defamatory, & that they referred to pltf. In 
an action for libel, the jury found a verdict 
for defts. On appeal, it was contended by 
pltf. that he must have been entitled to a 
verdict, even though the damages might have 
been only nominal It appeared that there 
had been a payment into ct. of more than the 
jury could have reasonably awarded as 
damages : — Held : if a new trial were ordered, 
it could only result in a verdict for nominal 
damages. Having regard to the payment 
into ct., there had, therefore, been no sub- 
stantial [wrong or miscarriage of justice, 
even though there had been misdirection to 
the jury, & the ct. was entitled, applying the 
provisions of R. S. C., Ord. XXXIX., r. 0, 
to refuse to order a new trial. — Poliakoff v. 
News Chronicle, Ltd., [1939] 1 All B. R. 
390 ; 83 Sol. Jo. 94, C. A. 

2884a. .] — A judge has no right to non- 

suit a pltf. on counsel’s opening (Lord Han- 


wortii, M.R.). — Desuorough v. Ports- 
mouth (1934), 27 B. W. C. C. 102, O. A. 

2401a. .] — In a suit to revoke probate of a 

will the jury found by a majority that 
testator was of unsound mind at the date of 
its execution : — Held : the verdict must 
be set aside as against the weight of evidence ; 
the medical evidence being insufficient to 
support it, while the other evidence of in- 
capacity related to irrelevant circumstances, 
& was contradicted by witnesses who deposed 
to actual transactions with the testator, & 
to his conduct <fc condition at the time of 
executing his will. — A itken v. McMeckan, 
[1895] A. C. 310, P. C. 

2405a. .] — When it is decided that a case is 

to be tried by a jury, that tribunal is the only 
judge of the facts, & no appellate tribunal 
can substitute its finding for that of the jury. 
The appellate ct. has a revising function to 
see, first, whether there is* any evidence in 
support of the issue found by the jury ; &, 
secondly, whether the verdict can stand as 
being one which reasonable men might have 
come to. If on the latter question it is 
obvious that no verdict for pltf. on all the 
available evidence could be supported, the 
ct. may save the waste of time in ordering 
a new trial, which could have only one result, 
by ordering the verdict & judgment to be 
entered for deft. — Mechanical & General 
Inventions Co., Ltd. & Lehwess v. Austin 
& Austin Motor Co., Ltd., ri935] A. C. 
340 ; 104 L. J. K. B. 403 ; 153 L. T. 153, 
H. L. 
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Part Lll. — Writ of Possession. 


Sect. 1 . — ENFORCEMENT OF JUDGMENTS OR 
ORDERS FOR RECOVERY OF POSSESSION 
BY WRIT. 

(p. 650). 

R. S. G. t Ord. XLVII., r. 1. Rule 1 of Order 47 shall be revoked 
and the following Eule shall be substituted therefor : — 

" 1. — (1) A judgment or order that a party do recover 
possession of any land may by leave obtained on ex parte 


application to the Court Or a J udge supported by affidavit, be 
enforced by writ of possession in manner immediately before 
November 1, 1875, used in actions of ejectment in the Superior 
Courts of Common Law. 

(2) Such leave shall not be given unless it is shown that all 
persons In actual possession of the whole or any part of the 
land have received such notioe of the proceedings as may be 
considered sufficient to enable them to apply to the Court for 
relief or otherwise/* {Subetituted by R. 8.0. ( No . 2), 1086.) 


Part XLIII. — Entry of Judgment. 


2512a. Judgment by consent — Death of 

defendant.] — Where by the terms of the 
judge’s order, made by consent, a pltf. is to 
be at liberty to sign judgment for debt & 
costs, on a particular day, but before that 
day deft, dies, the ct. will not permit pltf. 
to 'enter judgment nunc pro tunc , as of the 
day when the consent was given. — Wilkins ' 
v. Catjty (1842), 1 Dowl. N. S. 855 ; 11 
' L. J. Q. B. 191 ; 6 Jur. 807. 


2539. Add. Citations [1932] 2 K. B. 87 ; 101 
L. J. K. B. 701 ; 147 L. T. 399 ; 48 T. L. B. 
292 ; 70 Sol. Jo. 249. 

2552. For “ No. 2439, ante ” read “ No. 2539, 
ante.” 

2501. For " No. 2439, ante” read “ No. 2639, 
ante” 

2563. For “ No. 2439, ante” read “ No. 2539, 
ante.” 


Part XLIV. — Reciprocal Enforcement of Judgments. 


Shot. 17. — FOREIGN JUDGMENTS (RECIPROCAL 
ENFORCEMENT) ACT, 1933 (c. 13). 

(Added by R. S. C. (No. 2), 1933.) 

Sub-shot. 1 . — Application for Registration. 

R, S. C., Ord. XLIb., r. 1. An application under section 2 
of the Foreign Judgments (Reciprocal Enforcement) Act, 
1933 (in this Order referred to as “ the Aot ”) to have a 
foreign Judgment to which Part I. of the Aot applies regis- 
tered in the High Court of Justioe may be made ex parte 
to the Court or a Judge. 


SUB-SECT. 2.- 


-Evidenge in Support of 
Application. 


R. S. C„ Ord. XLIb.. r. 2. (1) An application for regis- 
tration shall be supported by an affidavit of the facte — 

(а) exhibiting a certified copy of the judgment issued by 

the original court and authenticated by Its seal 
and a translation of the judgment [oertified by a 
Notary Publlo] authenticated by affidavit. 

(б) Btatlng to the best of the information and belief of 

the deponent — 

(1.) that the applicant is entitled to enforce the 
judgment; 

(il.) as the oase may require, either that at the 
date of the application the Judgment has 
not been satisfied, or, if the judgment has 
been satisfied in part, what the amount Is 
in respect of whioh it remains unsatisfied ; 
(ill.) that at the date of the application the judg- 
ment can be enforced by execution in 
the country of the original court ; 

(iv.) that if the judgment were registered, the 
registration would not be, or be liable to 
be, set aside under section 4 of the Act. 

(c) specifying the amount of the interest, if any, which 
under the law of the country of the original court 
has become due under the judgment up to the 
time of registration ; 


and shall be accompanied by such other evidence with 
respect to the matters referred to in sub -paragraph (ill.) 


(2) Where the sum payable under the judgment is ex- 
pressed in a currency other than the currency of the United 
Kingdom, the affidavit shall also state the amount whioh 
that sum represents in the currency of the United Kingdom 
calculated at the rate of exchange prevailing at the date 
of the judgment. 

(3) The affidavit shall also state the full name, title, trade 
or business and the usual or last-known place of abode or 
of business of the judgment creditor and the judgment 
debtor respectively, so far as known to the deponent. 

(4) Where a judgment is in respect of different matters, 
and some, but not all of the provisions of the judgment are 
such that If those provisions had been contained in separate 
judgments, those judgments could properly have been 
registered, the affidavit shall state the provisions In respect 
of which it is sought to register the Judgment. 

{The word « in itfuare brackete added by R. S. O . (No. 1), 1934.) 

Sub -sect. 3. — Security for Costs. 

R. S. 0., Ord. XLIb., r. 8. Save as otherwise provided by 
any relevant Order In Council the Court may, in respeofc to 
on application for registration order the judgment creditor 
to find security for the costs of the application and of any 
proceedings whioh may thereafter be brought to set aside 
the registration. 4 


Sub-sect. 4. 


-Title of Affidavit and 
Summons. 


R. S. 0., Ord. XLIb., r. 4. 
intituled ; — 


The affidavit, if any, shall be 


“ In the matter of the Foreign Judgments (Reciprocal 
Enforcement) Act, 1933, and in the matter of a Judgment 
of the (describing the Court) obtained 

in (describing the cause or matter) and 

dated the day of 19 
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Subhbbct. 5. — Order on Application for 
Registration. 

R. 8. O.. Ord. XLIb., r. 5. (1) An order giving leave to 
register a judgment shall be drawn up by* or on behalf of, 
the judgment creditor. 

(91 No eruoh order shall require to be served on the judg- 
ment debtor. 

(3) Every such order shall state the period within which 
an application may be made to be set aside the registration 
and shall contain a notification that execution on the judg- 
ment will not issue until after the expiration of that period. 

(4) The Court or a Judge may, on an application made at 
any time while it remains competent for any party to apply 
to nave the registration set aside, grant an extension of the 
period (either as originally fixed or as subsequently extended) 
during whloh an application to have the judgment set aside 
may be made. 


Sub-sect. 10. — Issue op Execution. 

R. S. C„ Ord. XLIb., r. 10. (1) Execution shall not issue 
on a registered judgment until after the expiration of the 
period whloh, in aooordanoe with the provisions of Rule 5 (3) 
of this Order, is specified In the Order giving leave to 
register as the period within which an application may be 
made to set aside the registration, or. if an Order is made 
extending the period so specified, until after the expiration 
of the extended period. 

(2) If an application is made to set aside the registration 
of a judgment, execution shall not issue until such appli- 
cation has been disposed of. 

(3) The party desirous of issuing an execution upon a 
registered judgment shall produoe to tho proper offloer an 
affidavit of the service of the notioe of registration and of 
any Order made by the Court in relation to the judgment 
registered. 


Sub-sect. 6. — Register of Judgments. 

R. S. C., Ord. XLIb., r. 6. There shall be kept in tho 
Central Office by, or under the direction of, the senior 
Master of the King’s Bench Division a register of the judg 
ments order to be registered under the Aot. 


Sub-sect. 7. — Notice of Registration. 


Sub -sect. 11. — Form of writ of Execution. 

R. S. C., Ord. XLIb., r. 11. In the case of a registered 
Judgment the form of a writ of exeoution shall be varied as 
follows : — 

For the words ” whloh said sum of money and interest 
were lately before us in our High Court of Justice,” etc., 
there shall be substituted the words “ which said sum of 

money and interest were lately in • • 

(describing the court in which Judgment was obtained), 
etc., “ ana whloh judgment has been duly registered in 
our High Court of Justice in England pursuant to Part I. 
of ‘ The Foreign Judgments (Reciprocal Enforcement) 
Act, 1933.’ ” 


R. S. 0., Ord. XLIb., r. 7. (1) Notice in writing of the 

registration of a judgment must be served on the judgment 
debtor — 

(a) if within the jurisdiction, by personal service as in 

the case of a writ of summons, unless some other 
mode of service is ordered by the Court or a 
Judge ; 

(b) if out of the jurisdiction, in accordance with the 

rules applicable to the service of a writ of sum- 
mons out of jurisdiction, save that special leave 
to serve out of the Jurisdiction shall not bo 
required. 

(2) The notioe of registration shall state — 

(а) full particulars of the judgment registered and the 

order for registration ; and 

(б) the name and address of the Judgment creditor or 

of his solicitor or agent on whom, and at which, 
any summons issued by the judgment debtor 
may be served ; and 

(c) the right of the judgment debtor to apply on the 

S *ounds provided In the Aot to have the regiBtra- 
on set aside ; and 

(d) in aooordanoe with the terms of the order giving 
leave to register, within what time from the date 
of service of the notioe an application to set aside 
may be made. 


Sub-sect. 8. — Endorsement of Service. 

R. S. C., Ord. XLIb., r. 8. (1) Within three days from the 

day of service or within such extended period as may, in 
special circumstances, be allowed by order of a judge, the 
notioe or a copy or duplicate thereof shall be endorsed by 
the person serving the same with the day of the month 
and of the week on which servioe was affected, and, if the 
notioe is not so endorsed, the judgment creditor shall not 
be at liberty to issue execution on the Judgment without 
the leave of the Court or a Judge. 

(2) Every affidavit of servioe of any such notice shall state 
on what day such endorsement was made. 


Sub-sect. 9. — Application to Set Aside 
Registration. 


R. S. C., Ord. XLIb.. r. 9. (1) An application to set aside 

the registration of a judgment shall be made by summons 
to the Court or a Judge supported by affidavit. 


JSU, 

affidavit 


summons for the purpose of this Rule shall be an 
• summons entitled m the same manner as the 
referred to in Rule 3 of this Order. 


(3) On any suoh application the Court or a Judge may 
direct that an issue between the judgment creditor and the 
Judgment debtor shall be stated mid tried and may give 
sueu directions In relation to the trial of such issue as may 
be 


Sub-sect. 12. — Determination of Certain 
Questions. 

R. S. C., Ord. XLIb., r. 12. If, whether under the Act or 
under this Order, any question arises whether a foreign 
judgment can be enforced by execution in the country of 
the original court, or what interest Is payable under the 
foreign judgment under the law of that country, that ques- 
tion shall be determined in accordance with suoh pro- 
visions, if any, in that behalf, as are contained in the Order 
in Council extending the Act to that country. 


Sub-sect. 13. — Certified Copy of United 
Kingdom Judgments. 


R. S. C., Ord. XLIb,. r. 13. (1) An application under 

section 10 of the Act for a certified copy of a judgment 
obtained in the High Court shall be made ex parte to a 
Master of the Supreme Court on an affidavit made by the 
judgment creditor or his solicitor. 

(2) An affidavit for the purposes of this Rule shall — 

(o) give particulars of the proceedings in which the 
judgment was obtained ; and 
(ft) have annexed to it a copy of the writ of summons 
or the originating summons by which the pro- 
ceedings were instituted, the evidence of service 
thereof upon, or appearance by, the defendant, 
copies of the pleadings, if any, in the proceed 
ings, and a statement of the grounds on which 
tho judgment was based ; and 

(c) state whether the defendant did or did not object to 

the jurisdiction, and, if so, on what grounds; 
and 

(d) show that the Judgment is not subject to any stay 

of exeoution ana that no notioe of appeal against 
it has been entered, and whether the time for 
appealing has expired ; and . . , 

(c) state the rate at which the judgment carries Interest. 


(3) Where an application for a oertifled copy of a Judg- 
ment is duly made under this Rule, there shall he issued an 
office copy of the judgment sealed with the seal of the 
Supreme court and certified by on© of the Masters of the 
Supreme Court as follows : — 


“ x certify that the above copy judgment is a true copy 
of a Judgment obtained in the High Court in England and 
this copy is issued In accordance with section 10 of the 
TTnrfllcm Judgments (Reciprocal Enforcement) Act, 1933. 


Signed 

A Master of the Supreme Court of 
Judicature in England.” 


together with the following further certificates also under 
the seal of the Supreme Court and certified by one of the 
Masters of the Supreme Court ; — 


(a) a certificate giving particulars of the proceedings in 
which the judgment was obtained and having an- 
nexed to it copies of the writ of summons, or 
originating summons, by which the proceedings 
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were instituted, showing the manner in which the 
writ or summons was served on the defendant, or 
that the defendant appeared thereto, and the objec- 
tions made to the jurisdiction, if any. the pleadings, 
if any, in the proceedings, a statement of the 
grounds on which the judgment was based and 
such other particulars as it may be necessary to 

g ve to the foreign tribunal in which It is sought 
i obtain execution of the judgment. 

(b) a certificate stating the rate at which the judgment 
carries Interest. 


Sub -sect. 14. — Rules to have effect 
Subject to Orders in Council. 

R. S. C., Ord. XUb., r. 14. The Rules of this Order shall 
in relation to any judgment, have effect subject to any suoh 
provisions contained in the Order in Council extending the 
Act to the country of the original court as are declared by 
the Order in Council to be necessary for giving effect to the 
agreement made between His Majesty and that oountry in 
relation to matters for which provision is made by these 
Rules.** 


Part XLV. — Consent Orders and Judgments 


2578a. Consent not given in presence of 

solicitor for defendant.] — A writ of summons 
having been issued, but not served on deft., 
he signed a document entitled in the cause, & 
prepared by pltfs.’ attorney, whereby deft, 
consented to a judge’s order for the payment 
of the debt & costs, with liberty for pltfs.’ 
attorney to enter an appearance for him, & 
sign judgment & issue execution instanter. 
No attorney attended on behalf of deft, when 
this consent was given. A judge’s order was* 
afterwards obtained on this consent, final 
judgment signed, & execution issued : — 
Held: on motion to set aside the judge’s 
order & subsequent proceedings, this consent 
did not, under 1 & 2 Viet. c. 110, s. 9, require 
the presence of an attorney for deft, at its 
execution, & that unless fraud were shown 
the ct. would not interfere. — Thorne v. Neal 
(1842), 2 Q. B. 726 ; 2 Gal. & Dav. 48 ; 114 
E. R. 283. 

2598a. Necessity for express order.] — To a 

count containing an allegation that pltf. con- 
sented & agreed not to take any further pro- 
ceedings in a certain other action between 
pltf. & deft., & that by an order made by a 
judge, it was ordered that all proceedings in 
the said action should be stayed, & that the 
same then were & thence hitherto have been 
& still are stayed, deft, pleaded, that the 
further proceedings in the said action had 
not been & were not stayed according to 
pltf.’s agreement in that behalf, but on the 
contrary thereof, the said action was still 
depending & not discontinued or stayed ; & 
that it was by the said order ordered that, 
upon payment of, etc, (the debt for which 
that action was brought), together with 
interest thereon, on, etc., all further proceed- 
ings should be stayed ; & that unless the said 
debt & interest were paid as aforesaid, pltf 
was to be at liberty to sign judgment & issue 
execution for the amount, with costs of 
judgment, etc. Replication, that pltf. did 
consent & agree pot to take any further pro- 
ceedings in the said action, & did cease, & 
hath from thence hitherto ceased, to prose- 


cute the same, & all further proceedings 
therein were & have been stayed, according 
to pltf.’s agreement in that behalf, concluding 
to the country : — Held : upon the issue raised 
by this replication, pltf. was bound to prove 
an absolute stay of proceedings ; & such 
absolute stay of proceedings was disproved 
by the judge’s order, which, upon production 
by pltf., appeared to be in the conditional 
form stated in the plea. — Firmer v. Burnby 
(1841), 2 Man. & G. 529 ; Drinkwater, 100 ; 
2 Scott, N. R. 089 ; 133 E. R. 858. 

2604a. Appeal from order of High Court or judge 
made with consent of parties — Necessity for 
leave.] — Haded a v. Fordham & Sons (1893), 
10 T. L. R. 139, C. A. 

2604b. .] — This was an action brought 

in 1888, by the surviving exor. of a partner 
who died in 1877, against Brown, the sur- 
viving partner, asking for payment of an 
amount appearing from an account delivered 
by Brown in 1879 to be due from the partner- 
ship to the estate of testator. Kekewich, J., 
was of opinion that the inference from the 
facts & evidence was that an arrangement 
had been made for Brown to carry on the 
business on behalf of himself & testator’s 
exors., one of whom was the residuary legatee. 
His Lordship, therefore, refused to give such 
a judgment as was asked for, but said that 
pltf., if he liked, might take an inquiry of 
what the partnership assets consisted at the 
testator’s death, & an account of Brown’s 
dealings with them, on the footing that the 
business had been carried on by Brown with 
the assent of the exors. for the joint benefit 
of himself & the testator’s estate. Pltf. 
elected to take this account & inquiry rather 
than have the action dismissed. The judg- 
ment, after the usual reference to the plead- 
ings, evidence, & argument, proceeded : 
“ & pltf. by his counsel accepting an inquiry 
& account in the form hereinafter directed, 
this ct, doth order, etc.” Pltf. appealed : — 
Held : an appeal would lie. — Aldam v. 
Brown, [1890] W. N. 110. 


Part LIV. — Actions by or against Partners 


2748a. .] — A contract was entered into 

by N. F. L. on behalf, as he thought, of a 
firm, N. L. & Partners. An action for 
breach of the contract was brought in the 
name of N. L. & Partners against defte. On 
discovery it waa found that there was no 

26 


firm of that name. N. F. L. sought to amend 
the statement of claim by substituting his 
name only as pltf. & deft®, sought to strike 
out the statement of claim : — Held : there 
was a bond fide mistake, & where two or more 
persons claiming to be partners sue or are 
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sued in a firm name under R. S. O., Ord. 
XLVIIIa., the action remains an action by 
or against the individual members of the 
firm, & the application therefore amounted 
to an application to strike out the names of 


all pltfs. except one, & should be allowed. — 
Noble Lowndeb & Partners v. Hadfields, 
Ltd., [1939] Ch. 569 ; 108 L. J. Ch. 161 ; 161 
L. T. 138. 


Part LV. — Transfers 

Sub -sbct. 1. — Transfer by Lord 
Chancellor (p. 653). 

R. S. C., Ord. XLDC., r. 1. In Role 1 of Order XLIX, the 
words “ or from one judge to another of the Chancery Division ” 
shall be omitted. (Deleted by R. S. C. (No. 1), 1035.) 


Sub-sect. 1a. — Transfer from one Judge 
to Another of the Chancery Division. 

R. SL C., Ord. XLDC.. r. 1. The following Rule shall be 
inserted after Rule 1 of Order XLfX. and shall stand as Rule 1a 
of that Order : — 

“ 1a. — C auses or matters may be transferred from one Judge 
to another of the Chancery Division by order made by the 
Judge to whom the cause or matter is assigned with the consent 
of the Judge to whom such cause or matter Is to be transferred." 
(Added by R . S. C. (No. 1), 1935.) 


2765a. By Master — Consent of Lord Chan- 

cellor — Right to appeal from Master to Judge 
at Chambers.] — Where an order for transfer 
of an action has been made by a Master under 
R. S. C., Ord. 49, r. 3, there is jurisdiction in 
a judge to hear an appeal although the con- 
sent of the President of the Divis/or* to which 
the case is to be transferred may have been 
given to the transfer before the appeal. — 


and Consolidation. 

Societa Anonima Mattbo Morandi V. 
Horner (1935), 79 Sol. Jo. 434, C. A. 

2788. Add the following para. & citations : — 

A lady, who was a widow, agreed with pltf. 
that he should aot as companion to her son, 
a young man of full age, & exercise general 
supervision over him & over his expenditure 
in consideration of a certain salary, a certain 
allowance which was not to be undulv 
exceeded, & payment of pltf.’s travelling « 
other, not being merely personal, expenses. 
The agreement was subject to one month’s 
notice of termination. Pltf. brought two 
actions, one against the lady for wrongful 
dismissal & other breaches of the contract, & 
the other against the young man for in- 
demnity against liabilities incurred & for 
repayment of disbursements made by pltf. 
on his behalf : — Held : in view of the change 
in procedure effected by Ord. 16, rr. 1 & 4, an 
order might properly be made under Ord. 49, 
r. 8, consolidating the two actions. — Bailey 
v. Curzon of Kedleston (Marchioness), 
Bailey v. Duggan, [1932] 2 K. B. 392 ; 101 
L. J. K. B. 627 ; 147 L. T. 269 ; 48 T. L. R. 
283, C. A. 


Part LVI. — Interlocutory Orders. 


C . Security (p. 665) 

R. S. C„ Ord. L., r. 16. In Rule 16 of Order L. the wordB 
and taken before a person authorised to administer oaths'* 


shall be omitted ; and the word “ guarantee *' shall be sub 
atltuted for the word “ recognizance. * ( Amended by R . S. C. 
(No. 1), 1934.) 


Part LVII. — Sales by the Court. 


R. S. 0., Ord. LI., r. 14. At the end of Rule 14 of Order LI. . 
the following words shall be added : — | 

** and a solicitor who takes out a commission for appraisement I 


or sale shall file an undertaking to pay the foes and expenses 
of the Marshal If they are demanded. (AC.ded by R. &>. C. 
(No. 1), 1934.) 


Part LIX. — Motions and Other Applications. 


2850a. Standing over generally — Undesirable.]— 

There are grave objections to motions 
standing over generally, & the practice is 
not to allow it under any but the most 
exceptional circumstances . — Re Kramer, 79 
Sol. Jo. 215 ; sub nom . Re Kr a m er , Ex p. 


Official Receiver v. Gordon, [1934-5] 
B. & C. R. 196. 

2921. After this case add : — 

Agreement for reference to Registrar — Effect 
of subsequent payment.] — See The Baarn, 
Admiralty, No. 1403a, ante . 
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Part LXI. 

Shot. 2. — INTERPRETATION. 

(p. 682.) 

R. S. C., Ord. LIIIA., r. 1. In Rule 1, the word* “ by the 
Patents and Designs Act, 1019 ” shall be omitted. (Amended 
by R. 8. C. (No. 4), 1032.) 


Sub-sbct. 3. — What Must bb Stated in Adver- 
tisements — Copy to Solicitor to Board of 
Trade (p. 683). 

R. 8. C., Ord. LIIIA., r. 8. In Rule S, the word ” Illustrated " 
shall be omitted from paragraph (c). (Amendtd by R. S. C. 
(No. 4), 1082.) 


Sub-sect. 14. — Costs (p. 686). 

R. S. 0., Ord. LIIIa., r. 8. — Paragraph (to) of Rule 8 and 
paragraph (l) of Rule 4 are hereby revoked. (R. 8. C. 
(No7§), 1933.) 

See Patents, No. 2055a, ante. 

B. Title , Service , etc . (p. 686). 

R. S. Ok, Ord. LIIIA., r. 4. In Eule 4, for the expression “ and' 
1910 ” in paragraph (a) there shall be substituted the expression 
** to 1982 " : ana the word “ Illustrated ” In paragraph (d) 
shall be omitted. (Amended by R. S. C. (No. 4), 1032.) 

L. Public Advertisement of Application . 

'See B, supra . 

J. Costs (p. 687). 

R. B. C., Ord. LIIIa., r. 4. — Paragraph (to) of Rule 3 and 
paragraph ( l ) of Rule 4 are hereby revoked. (12. S. C. 
(No. 2), 1033.) 


Sect. 5. — APPEALS TO COURT FROM COMP- 
TROLLER. 

Sub-sect. 1. — Appeals by Petition, Contents 
of Petition, etc. (p. 688). 

R. 3. G., Ord. LIIIA,. r. 5. In Eule 5, paragraph (a), three 
shall be Inserted after the number “ 20,’* the number " 21,” and 
after the number ” 27,” the expression ” 87 and ” ; and the 
expression ” 40 and 68 ” shall be omitted, (Amended by 
R. S. C. (No. 4), 1032.) 


Sect. 7.— COSTS. 

(p. 688.) 

R. S. C., Ord. LIIIa., r. 7. In Rule 7 the words ” (except 
a a hereinbefore expressly provided in the case of Patents 
under section 18 of the Principal Act ”) shall be omitted. 
(R. 8. C . (No. 2), 1933.) 


Part LXIV. — Landlord 


Sect. 14. — CONSIDERATION OF REPORT, HEARING 
OF PARTIES, ETC* ON HEARING OF FURTHER 
CONSIDERATION. 

2987a. Form ot report.] — In a reference to one of 
a panel of referees, the report of the referee 
must show the evidence given before the 
referee, the facts Be found to be proved, what 


-Patents, 

Sub-sect. 8. — Service of Notice of Motion, 
etc., on Comptroller, Advertisement of 
Proposed Amendment, etc. (p. 692). 

R. S. C., Ord. LHU.. r. 21. In Eule 21, the word “ Illus- 
trated ” shall be omitted from paragraphs (c) and (/). (Amended 
by R. S. 0. (No. 4), 1982.) 


Sub -sect. 6. — Order Allowing Amendment — 
Lodgment of Copy with Comptroller, 
Advertisement of Order, etc: (p. 093). 
See Sub-sect. 3, supra . 


Sect. 18.— APPLICATIONS FOR DIREC TIONS IN 
ACTIONS FOR INFRINGEMENT OR PETITIONS 
FOR REVOCATION. 

(p. 693.) 

R. S. C., Ord. LIIIa., r. 21 a. Rule 21A of Order LIIIA shall be 
annulled and the following Rule shall be substituted therefor : — 

” 2lA. — (1) In any action for infringement of a patent or 
petition for the revocation of a patent, the plaintiff or 
petitioner shall, as soon as he becomes entitled to give notice 
of trial, apply as to the mode of trial, and if he fails to apply 
within fourteen days of becoming so entitled, the defendant or 
respondent, as the case may be, may make such application. 

Any such application may be deidt with In chambers or in 
court, as the Judge shall think fit. 

(2) Upon any such application the court or Judge may give 
such directions : — 

(а) for the delivery of further pleadings or«particulars ; 

(б) for the delivery of statements signed by counsel setting 

out all the contentions whether of fact or law (In- 
cluding contentions as to the construction of the 
specification or other documents) upon which the 
parties respectively intended to rely ; 

(c) for the taking by affl davit of evidence relating to 
matters requiring expert knowledge, and for the 
filing of such affidavits and the delivery of copies 
thereof to the other parties ; 

<d) for the making of experiments, tests, inspections or 
reports ; 

(e) for the hearing, as a preliminary question, of any 
question that may arise (Including any question as 
to the construction of the specification or other 
documents), 

and otherwise as the court or judge may think necessary or 
expedient for the purpose of defining and limiting the issues 
to be tried, restricting the number of witnesses to be called at 
the trial of any particular Issue, and otherwise securing that 
the case shall be disposed of, consistently with adequate 
hearing, In the most expeditious manner. 

Where any aflldavits are directed to be taken as aforesaid, 
the deponents shall, unless the parties otherwise agree, attend 
at the trial for cross-examination. 

(3) No action for infringement of a patent or petition for the 
revocation of a patent shall be set down for trial unless and 
until an application under this Eule has been made and dis- 
posed of.” (Substituted by R. 8. C. (No. 8), 1986.) 

In Eule 21 a of Order LIIIa the words ” (otherwise than by 
way of appeal from the Comptroller) ” shall be inserted after 
the word ‘ 7 petition.” (Added by R. S. C . (No. 1), 1987.) 


and Tenant Act, 1927. 

inferences he drew from those facts & the 
result at which he arrived, having applied 
his view of the law. Such a referee has not 
merely to make such an award as an 
arbitrator would make, or give a verdict such 
as a jury might give.— Freeman v. Dart- 
ford Brewery Co., Ltd., [1988J 3 All E. R. 
120 ; 159 L. T. 62 ; 54 T. L. B. 672. 
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Pleading and Practice. Cases 2988a — 3029a, 


Part LXV. — Applications and 

Sot-sect. 8. — When Appearance — Not 
Required (p. 701). 

R. S. C., Ord. LIV., p. 4f. In Rule 4f — 

In Paragraph (I) the expression " Solicitors Act, 1982 ” shall 
be substituted for the expression ° Solicitors Act, 1848. *’ 

In Paragraph (II) the expression " sections 82 or 97 of the 
County Courts Act, 1934 ” shall be substituted for the 
expression “ sections 17 or 19 of the County Courts Act, 
1919/* (Substituted by R. S. C. (No. 1), 1937.) 


Sub-sect. 1a. — Exercise by Judge in Chambers 
op Jurisdiction Conferred upon Court by 
Arbitration Act, 1934 (p. 703). 

R. S. C„ Ord. LIV., r. 11a. The following Rule shall be 
Inserted after Rule 11 and shall stand as Rule 11 a : — 

" 11a. The Jurisdiction conferred on the Court by sections 3, 
6, 6, 8, 9 and 13 of the Arbitration Act, 1984, may be 
exercised by a Judge in Chambers.” (Added by R. S. C. 
(No. 6), 1934.) 


Sub-sect. 2. — Jurisdiction op Masters and 
Registrars (p. 703). 

R. S. C., Ord. LIV., r. 12. Paragraph ( g ) of Rule 12 of Order 
LIV. shall be omitted. (Deleted by R. S. C. (No. 2), 1936.) 


Sub-sect. 3. — Exercise by Masters op Juris- 
diction Conferred upon Court by Arbitra- 
tion Act, 1889, and County Courts Act, 
1919 (p. 703). 

R. S. C„ Ord. LIV., r. 12a. (1) The foUo wing wu ds shall be 
inserted at the beginning of Rule 12a : — 

“ Without prejudice to such jurisdiction and powers as 
he may possess by virtue of Rule 12.” 

(2) The following words Bhall be inserted at the end of Rule 
12a 

*' or section 12 (2) of the Arbitration Act, 1984.” (Added 
by R. S. C. (No. 6), 1934.) 

In Rule 12A the expression ” County Courts Act, 1934 ” shall 
be substituted for the expression ” County Courts Act, 1919.” 
(Substituted by R. S. O. (No. I), 1937.) 


Sub-sect. 5. — Application for Issue of Com- 
mission, etc., to Examine Witnesses 
under County Courts Act, 1919, s. 17 
(p. 704). 

R. S. C., Ord. LIV., r. 12c. In Rule 12c the expression ” Bection 
82 of the County Courts Act, 1934 ” shall be substituted for the 
expression ” section 17 of the County Courts Act, 1919.” (Sub- 
stituted by R. S. O. (No. 1), 1937.) 

C. Order made on Application (p. 704). 

R. S. C., Ord. LIV., r. 12d. In paragraph (i.) of Rule 12 d the 
expression " section 97 of the County Courts Act, 1934 ” shall be 
substituted for the expression “ section 19 of the County Courts 
Act, 1919.” (Substituted by R. S. C. (No. 1), 1937.) 

2993a. Appeal from order transferring action — 
After consent by Lord Chancellor.] — Societa 
Anonima Matteo Morandi v. Horner, 
No. 2765a, ante. 

3015a. Grant of injunction — Committal order 

on disobedience.] — In an action for libel an 
order was made restraining defts . from pub- 
lishing the libels complained of or any similar 


Proceedings at Chambers. 

libel injuriously affecting pltfs. One of the 
defts. subsequently disobeyed that injunction, 
& the judge at Chambers made an order 
committing deft, to prison for his contempt in 
disobeying the injunction : — Held : the order of 
committal was made in a matter of practice 
& procedure & that therefore under R. S. C., 
Ord. LIV., r. 23, the appeal from such order 
was to the Ct. of Appeal & not to the Div. 
Ct. — Lever Bros., Ltd. v. Kneale & 
Bagnall, [1937] 2 K. B. 87 ; [19371 2 All 
E. R. 477 ; 106 L. J. K. B. 465 ; 157 L. T. 
30 ; 53 T. L. R. 661 ; 81 Sol. Jo. 377, C. A. 

3028a. Supreme Court of Judicature (Con- 

solidation) Act, 1925 (o. 49), ss. 31, 62.] — 

The effect of above sects, is that when a Judge 
in Chambers in the K. B. D. has made an 
order in a matter of practice & procedure, he 
has no jurisdiction when sitting in ct. to 
hear an application to set aside or discharge 
his order made in Chambers, nor has the 
Div. Ct. such jurisdiction. The appet.’s 
remedy is by appeal to the Ot. of Appeal. — 
Dawson v. Hill (No. 3 ), Dawson v. Hill (2), 
(1934), 152 L. T. 279 ; 61 T. L. R. 117 ; 78 
Sol. Jo. 876 ; 79 Sol. Jo. 86, C. A. 

3028b. Application for leave to bring action.] 

— - Held : an appeal from an order of a judge 
at Chambers giving leave under Mental 
Treatment Act, 3930 (o. 23), s. 10, to bring an 
action against the owners of a certified 
Institution under the Mental Deficiency 
Acts was an appeal in a matter of practice <fe 
procedure & therefore lay to the Ct. of 
Appeal . — j Re Siioesmith, L1938] 2 K. B. 
637 ; 107 L. J. K. B. 582 ; eub nom. Shoe- 
smith v. Lancashire Mental Hospital 
Board, [1938] 3 All E. U. 3 86 ; 150 L. T. 
165; 102 J. P. 4 15; 54 T. L. R. 940; 82 
Sol. Jo. 476 ; 36 L. G. R. 017, C. A. 

3029a. Shorthand note taken at chambers — Whether 
available on appeal.] —During the trial of an 
actibn for breach of contract & wrongful 
dismissal, pltf. had a discussion with the judge 
in Ills private room, of which discussion a 
shorthand note was taken, by the judge’s 
orders. No representative of defts. was 
present at the discussion. The action was 
then settled. Subsequently, pltf. entered 
notice of appeal, upon the grounds (inter alia) 
that, at the time, he was almost unconscious, 
owing to shock, & was under a misappre- 
hension as to his legal rights. Reaps, applied 
to the Ct. of Appeal for an order that a 
transcript of the shorthand notes of the dis- 
cussion should be made: — Held: (1) this 
application was contrary to the established 
practice with regard to proceedings in 
chambers, A was not one that could be 
allowed; (2) {per Slekker, L.J.): the 
application sought to obtain an order against 
a third party who was not before the ct., &, 
for that reason also, it could not be allowed. — 
Vernazza v. Barburriza & Co., Ltd., [1937] 
4 All E. R. 364, C. A. 
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Case 8063a. 


English and Empire Digest Supplement. 


Part LXV.I. — Construction of Written Instruments. 


R. S. 0.. Ord. LIVa., r. 1 a. The following 1 Rule shall be 
inserted after Buie 1 of Order LIVa. and shall stand as 
Rule 1 a. 


“ 1a. In any Division of the High Court any person 
olaiming any legal or equitable right in a case where the 


determination of the question whether he is entitled to 
the right depends upon a question of construction of a 
statute, may apply by originating summons for the 
determination of such question of construction, and for 
a declaration as to the right claimed.** ( Added by R. 8.0. 
(No. 1), 1033.) 


Part LXIX. — Appeals and References under Law of Property 

Acts. 


Sub-sect. 1. — From what Decisions, Orders 
or Awards (p. 714). 

R. S. C., Ord. LIVd., r. 1. Rule 1 of Order LIVE. shall have 
effect and be deemed always to have had effect as if the words 
“ or under Section 140 of that Act (determination of compensa- 
tion bv the Minister) ” were inserted after the words “ Schedule 
15 of that Act *' at the end of paragraph ( b ). (Added by R . S . C. 
No. 1), 1086.) 

3063a. Refusal to register — Whether appeal lies.]— 1 
The Land Registrar having refused an 
application by the trustees to be registered 
as proprietors of the land with an absolute 


title, the trustees applied by summons under 
R. S. C., Ord. LIV. D, r. 6, to Clauson, J., 
asking that the refusal of the Registrar might 
be reversed <fe that he might be directed to 
register appcts. with an absolute title : — 
Held : in the absence of a decision or direction 
of the Registrar, no appeal lay from his refusal 
of the trustees' application. — Dennis v . 
Malcolm, [1934] Ch. 244; 103 L. J. Ch. 
140 ; 60 T. L. R. 170 ; sub nom. Re Chbam 
Common School, Dennis v. Malcolm, 160 
L. T. 394. 


Part LXXI. — Chambers 

Sub-sect. 3. — What Matters may be Disposed 
of (p. 716). 

R. S. G., Ord. LV., r. 2. In paragraph (15) of Rule 2 of Order 
LV. the expression “ 22 & 23 Geo. 5, o. 87 ” shall be substituted 
for the expression *' 0 & 7 Viet. c. 73.*' (Substituted by R. S . C. 
(No l), 1937.) 


Sub-sect. 10. — Originating Summons for 
Foreclosure or Redemption (p. 732). 

R. S. 0., Ord. LV., r. BA. In Order LV., Rule 5A., after " that 
Is to say, — " there shall be inserted the words “ Payment of 
monies seoured by the mortgage or charge.** (Added by R. S. C. 
(No. 3), 1936.) 

In Rule 5 a of Order LV. after ” delivery of possession ** there 
Bhail be inserted the words “ whether before or after fore- 
closure.” (Added by R. S. G. (No. 1), 1937.) 


Sub-sect. 13 a. — Forms. 

R. S. C., Ord. LV., r. 8a. In Order LV. the following Rule 
•hall be inserted after Rule 8 and shall stand as Rule 8a : — 

” 8A. Orders for payment and for possession made under 
Rule 6a of this Order shall he in the Forms set out In 
Appendix L to these Rules, Nos. 88, 39, and 40, with such 
variations as the circumstances of the case may require, and 
the like Forms shall mutatis mutandis be used under corre- 
sponding circumstances In actions for the like relief com- 
menced by writ.” (Added by R. S. C. (No. 4), 1930.) 


Sub-sect. 14a. — Originating Summons Issued 
out of District Registry. 

R. S. C., Qrd. LV., r. 9A. After Rule 9 of Order LV. the follow’ 
Ing Rule shall be inserted and shall stand as Rule 0 a : — 

” 9a. — -(1) An originating summons under Rule 5a of this 
Order in relation to a mortgage or charge of real or leasehold 
property within the district of any district registry may be 
Issued out of such registry and the following provisions shall 
be applicable in relation thereto : — 

(a) In all cases where a defendant to such an originating 
summons neither resides nor carries on business within 
the district, there shall be a statement on the face of the 
summons that such defendant may cause an appearance 
to be entered at his option either at the district registry 
or at the oentral office, or a statement to the like effect. 


in Chancery Division. 

(6) In all cases where the defendant resides or carries on 
business within the district, there Bhall be a statement 
on the face of the summons that the defendant do cause 
an appearance to bo entered at the district registry, or a 
statement to the like effect. 

(c) If any defendant resides or carries on business within the 

district he shall appear In tho district registry. 

(d) If any defendant neither resides nor carries on business 

within the district he may appear either In the district 
registry or at the central office. 

(e) If any defendant appears or all the defendants appear 

in tho district registry or If all tho defendants who 
appear appear in the district registry and the others 
make default in appearance, then, subject to the power 
of removal below provided, the matter shall proceed Id 
the district registry. 

(f) If the defendant appears or any of the defendants appear 

in London, the matter shall proceed in London, pro- 
vided that if the court or a judge shall be satisfied 
that the defendant appearing in London is a merely 
formal defendant or has no substantial cause to interfere 
in the conduct of the matter, such court or judge may 
order that the action may proceed in the district registry 
notwithstanding such appearance in London. 

(g) Any party to the originating summons may at any time 

apply to the court or a Judge or to the district registrar 
for an order to remove the matter from the district 
registry to London, and the court, judge or registrar 
may make an order accordingly, if satisfied that there 
is sufficient reason for doing so, upon such terms, if 
any, as shall be just. The court or a judge may at any 
time direct (with or without application by any party) 
that the matter or any proceedings therein should be 
dealt with In London or, if the matter has been removed 
to London, In the district registry in which the originat- 
ing summons was issued. 

(2) This Rule shall not apply to proceedings ^n the district 

registry of Liverpool or the district registry of Manchester.’* 

(Added by R. S. 0. (No. 1), 1937.) 


Sub-sect. 1. — Adjournment to judge (p. 736). 

R. S. C., Ord. LV., r. IB. In Rule 15 of Order IV. the words 
" for substituted service and ** shall be omitted from the first 
proviso to that Rule. ( R. S. C. (No, 1), 1984.) 

R. S. 0., Ord. LV., r. 16a. At the end of Rule 15A of Order LV. 
the following proviso shall be added : — 

" Provided that this Rule shall not apply to an order for 
general administration in a creditor’s action for administration 
where there is primd facie evidenoe that the estate is in- 
solvent.” (Added by R. S . C. (No. 1), 1084.) 



Pleading and Practice. 


Part LXXIII. — Appeals and Proceedings under Particular 

Acts. 


R. S. C., Ord. LVb. The following amendments shall be made 
In Order LVb. : — 


(а) In the title under Order LVb. the expression " National 

Health Insurance Act, 1936 " shall be substituted for 
the expression “ National Health Insurance Act, 1924 " 
and the expression “ Unemployment Insurance Act, 
1936 " shall be substituted for the expression “ Unem- 
ployment Insurance Act, 1920 " and the expression 
Housing Act, 1986 ” shall be substituted for the 
expression ‘‘Housing Act, 1930." 

(б) In the heading to Buie 1 the expression “ National Health 

Insurance Act, 1936 " shall be substituted for the 
expression ** National Health Insurance Act, 1924." 

(e) In Buie 1 and also in Kule 4 the expression " section 161 ” 
shall be substituted for the expression “ Bection 89 " and 
the expression *‘ National Health Insurance Act. 1936 " 
shall be substituted for the expression “ National Health 


Insurance Act, 1924." 

(d) In the heading to Bulo 12 the expression " Unemployment 

Insurance Act, 1936 ” shall be substituted for the 
expression ** Unemployment Insurance Act, 1920." 

(e) In Buie 12 the expression " paragraph (a) of subsection (1) 

of section 84 " shall be substituted for the expression 
" proviso (i.) of subsection (1) of section 10." 

(/) In Buie 27 the expression “ paragraph (6) of subsection (1) 
of section 84 " shall be substituted for the expression 
“ proviso (ii.) of subsection (1) of section 10." 

(g) In Buie 38 the expression *‘ The Unemployment Insurance 
Act, 1936 " shall be substituted for the expression "The 
Unemployment Insurance Act, 1920." 


(/*) In the heading to Buie 71 the expression " Housing Act, 
1936 " shall be substituted for the expression “ Housing 


Act, 1930." 

(i) In Buie 71 the expression “ paragraph two of the Second 

Schedule to the Housing Act. 1930 ” shall be sub- 
stituted for the expression ‘‘section eleven of the 
Housing Act, 1930." 

( j ) In sub-paragraph (!) of Buie 74 the expression “ Housing 

Act, 1936 " shall be substituted for the expression 
** Housing Act, 1930." ( Amended by R. S. C. (No. 1), 

1937.) 


Sub-sect. 8. — Delivery op Copy op Affidavit 
!($[led in Support of Motion (p. 753). 

R. S. C., Ord. LVb., r. 66. In Rule 66, the words ** local 
government elector" shall be substituted for the words *‘ rate- 
payer or owner of property.” (Amended by R. S. 0. (No. 3), 
1934.) 


Sub-sect. II . — Application for Order Directing 
Minister to State Special Case (p. 754). 

R. S. C., Ord. LVb., r. 68. In Paragraph (1) of Buie 68, the 
expression “ subsection (3) of section 229 " shall be substituted 
for the expression “ subsection (1) of section 2." (Amended by 
R. S. C. (No. 3), 1934.) 


Sub-sect. 12. — Signing of Special Case by 
Minister (p. 754). 

R. S. C., Ord. LVb., r. 69. In Paragraph (1) of Rule 69, the 
expression “ subsection (3) of Bection 229 snail be substituted for 
the expression “ subsection (1) of section 2." (Amended by 
R. S.C.(No. 3), 1934.) 


Sect. 6 . — HOUSING ACT, 1930. TOWN AND 
COUNTRY PLANNING ACT, 1932. 

( Added by R. S. C. (No. I), 1933, replacing 
R. S. C. (No. 2), 1932.) 


Sub-sect. 1. — Institution of Proceedings. 

R S. C., Ord. LVb., r. 71. An application under section 
eleven of the Housing Act, 1930, or ^nder par^aph two 
of Part II. or paragraph two of Part LU of the * tat Hohodule 
to the Town and Country Planning Act. 1932. ehall be 
made by an originating notice of motion to a -fudge of the 
High Court solected for the purpose by the Lord Chancellor. 


Sect. 6.— AUDIT (LOCAL AUTHORITIES) ACT, 1927. 

(p. 763). 

R. S. C., Ord. LVb., it. 1 and 69. The expression " Local 
Government Act, 1933, Part X." shall he substituted for the 
expression " Audit (Local Authorities) Act, 1927." (R. S. C. 
(No. 3), 1934.) 


Sub-sect. 2. — Evidence upon Hearing! of 
Application. 

R S C Ord. LVb., r. 72. The evidence upon tho hoadng 
of the ‘application shall be by affidavit except in so far as 
the Court at the hearing may direct oral evidonce to be 
given. 


Sub-sect. 1. — Interpretation (p. 753). 

R. S. C., Ord. LVb., r. 70. In Rule 70, the expression “ Local 
Government Act, 1933," shall be substituted for the expression 
“ Audit (Local Authorities) Act, 1927." (Substituted by R. S. C. 
(No. 3), 1934.) 


Sub-sect. 3. — Contents of Notice of 
Motion. 

r S. C.. Ord. LVb., r. 73. The notice of motion shall 
state the grounds for the application, and tho date mentioned 
in the notice for the hearing of the appl lrft f be not 
less than fourteen days after the service of tho notioo. 


Sub-sect. 2. — Institution of Appeal (p. 753). 

R. 5. C., Ord. LVb., r. 69. In Rule 69, the expression " section 
229 " shall be substituted for the expression " section 2 " ; and 
the expression ‘‘subsection (1) of section 230' shall be sub- 
stituted for tho expression subsection (2) of that section. 
(Substituted by R. S. C. (No. 3), 1934.) 


Sub-sect. 7. — Application under Audit (Local 
Authorities) Act, 1927, s. 2 (2) (p. 763). 

R. S. C., Ord. LVb., r. 64. In the Introductory Phrase, the 
expression “ subsection (1) of section 230 " shall be substituted 
for the expression " subsection (2) of section 2." 

In Paragraph (a), the words " whose accounts were subject 
to the audit shall be substituted for the words to whose 
accounts or to the account of whose officer the surcharge relates. 

In Paragraphs ( b ) and (c), the words ** local government 
elector for* shall be substituted for the words "ratepayer or 

°^ e paragraph t j<i)?tbe words " local government elector " shall 
be substituted for the words " ratepayer or owner. .. 

In Paragraph («), the words " local government elector shall 
be substituted for the words " ratepayer or owner of property. 
(Amended by R.S.C. (No. 8), 1934.) 


ub-sect. 4.— Service of Notice of Motion. 

r S C Ord. LVb., r. 74. The notice of motion shall, 
[thin 'the time limited by the said respective enaotmenta 
r making the application, bo entered at the Crown Office 
id he served on tne Minister of Health and also . 

(t ) If the application relates to a clearance order or a 
* ’ compulsory purchase order under the Housing Act, 
1930? on the authority by whom the order was 

(ii ) if the^appUcation relates to a scheme, supplementary 
( } order, or compulsory purchase order binder the 

Town and Country Planning Act, 103 ?» < “L™ 
authority by whom the scheme or supplementary 
order was prepared or adopted, or is deemed to 
have been prepared or adopted, or the com 

i nprlnr WAfl TTlftdO. 


ub-sect. 5. — Application of Ordinary Rules 
and Practice in King’s Bench Division. 

R S 0.. Ord. LVb., r. 76. The ordinary practice and 
tules of tfie King’s Bench Division shell 1 

tiey are applicable, and are not ^^h the p * 

Irions of the Acta referred to to t this Part of this Order, 
r of the Hulas oontained therein. 



Oases 8270a — 8583a. English and Empire Digest Supplement. 


Part LXXVII. — Appeals to Court of Appeal, Rehearing, etc 


8270a. Damages — Appeal as to quantum — Money 
taken out of court. ] : — Pltfs. in an action for 
damages for negligence obtained a judgment 
in their favour. They took the amount 
awarded out of money which had bedh paid 
into ct., & then appealed on the quantum 
of damages. It was contended that, having 
taken money out of ct., & thereby appro- 
bated the judgment, they could not now 
reprobate it by appealing : — Held : pltfs. 
were entitled to appeal. It could not be 
said that, by appealing as to quantum of 
damages, they were reprobating the judg- 
ment. — M ills v. Duckworth, [1938] 1 All 
E. R. 318 ; 82 Sol. Jo. 172, C. A. 

3341a. How application made — Ex parte.] — 

Applications to the Ot. of Appeal for leave 
to appeal from the Div. Ot. should be made 
ex parte. — Dorset County Council v. 
Pethick Bros. (1898), 14 T. L. R. 183, 0. A. 

8857a. .] — Principles which 

should guide the Ct. of Appeal in nearing an 
eCppeal from the decision of a judge sitting 
without a jury under that order, where the 
matter in question is a matter of fact. 

On such an appeal the Ct. of Appeal has to 
exercise its jurisdiction as a tribunal of appeal 
. on matters of fact as well as on matters of 
law. Where the quest on at issue is the 
proper inference to be drawn from facts 
which are not in doubt, the appellate ct. 
is in as good a position to decide the question 
as the judge at the trial is. But the appeal, 
although a rehearing, is a rehearing on docu- 
ments & not, as a rule, on oral evidence ; & 
where the judge at the trial has come to a 
conclusion upon the question which of the 
witnesses, whom he has seen & heard, are 
trustworthy & which are not, he is normally 
in a better position to judge of this matter 
than the appellate tribunal can be ; & the 
appellate tribunal will generally defer to the 
conclusion which the tnal judge has formed. 
— Powell v. Strbatham Manor Nursing 
Home, [1935] A. C. 243 ; 104 L. J. K. B. 304 ; 
152 L. T. 503 ; 51 T. L. R. 289 ; 79 Sol. Jo. 
179, H. L. 

3874a, Co-defendants In action for negligence 

— Costs.] — Pltf. in a running-down action had 
obtained judgment against three defts. One 
deft, appealed, unsuccessfully. The question 
arose as to whether the remaining defts., 
who had been served with notice of the 
appeal, & had been present thereat, ought to 
have been so served, & whether they were 
entitled to their costs : — Held : the other 
defts. had properly been made parties to the 
appeal, as they might have been interested 
in the result, had it been different. They 
were therefore entitled to their costs. — 
Hopoood v. WnXAN, [1938] 2 All E. R. 196 ; 
82 Sol. Jo. 253, 0. A. 

3382a. — 1 — .] — An appellate ct. should be very 
chary of permitting amendments where 
counsel have had ample opportunity of 
raising alternative pleas at the trial & have 
not thought fit to do so. Nothing would 
be more unfortunate than to encourage the 
idea that counsel may present one point 
to the jury & keep an alternative for the Ot. 

* 


of Appeal (Lord Atkin). — Ley v. Hamit, ton 
(1935), 153 L. T. 384 79 Sol. Jo. 673, H. L. 

3395a. Action for infringement of copyright — 
Assessment of damages.] — Pltf. had obtained 
judgment against defts. in an action for 
damages for conversion by publishing in 
defts/ newspaper certain literary articles, 
the copyright m which was vested in pltf. 
An inquiry was directed to determine the 
damage suffered by pltf. reason of such 
conversion. The master, basing his assess- 
ment upon the value as pulp of the paper 
used for the articles, found that the damages 
should be £10. Upon a summons to vary 
the master’s certificate, the judge held that 
the assessment should be an aggregate of the 
literary value of the artioles, the value of the 
paper on which the articles were printed & 
the value of the process involved in printing 
the articles. Pltf. appealed : — Held : the 
assessment should have been based on the 
sum of money obtained by selling the articles 
at the time of the conversion ; where, as in 
the case of an article in a newspaper, it is 
impossible to apportion to the article any 
particular fraction of the amount received 
on the sale of the whole newspaper, the ct. 
must make the best estimate it can upon the 
evidence ; the ct. ought in th® present case 
to proceed under R. S. 0., Ord. 84, r. 4, & 
make such an order as it appeared to the ct. 
ought to have been made by the judge 
below ; in the circumstanoes pltf. should be 
awarded £100 damages for the conversion. — 
Ash v. Dickie, [1936] Ch. 655 ; [1936] 2 All 
E. R. 71 ; 105 L. J. Oh. 337 ; 154 L. T. 641 ; 
52 T. L. R. 534 ; 80 Sol. Jo. 364, C. A. 

3454a. .] — Ley v. Hamilton, No. 3382a, ante. 

3485a. Dismissal of petition for divorce — Applica- 
tion for new trial — Power to grant decree 
nisi.] — On an appeal from an order of the 
Divorce Ct. dismissing a petition for divorce, 
the Ct. of Appeal has power under Ord. 
LVIIL, r. 4, & Ord. XXXIX., if it has before 
it all the necessary materials, & comes to the 
conclusion that the verdict of the jury finding 
there has been no misconduct was wrong, 
itself to grant a decree nisi instead of sending 
the case back for a new trial.— Croker v. 
Croker, [1932] P. 173 ; 101 L. J. P. 69 ; 147 
L. T. 464 ; 48 T. L. R. 597 ; 76 Sol. Jo. 527, 
0. A. 

3488a. Striking out action — Party non-existent.]-— 

Deutsche Bank und Disconto Gesell- 

SCHAFT V . BANQUE DES MARCHANDS DE 
Moscou, No. 1003a, ante . 

8583a. .] — Where in a pending appeal the 

S arties have agreed to postpone the setting 
own of the appeal for hearing, & the time 
for such setting down has expired, it is open 
to the ct. to grant an extension. The time 
for setting down an appeal is not determined 
by any rule of the Supreme Ct., but is 
fixed, as part of the practice of the ot., for 
the ct.’s convenience, & it is therefore open 
for the ct, to vary the practice as it may 
think fit. — Pole-Carew v. Western 

Counties & General Manure Co., Ltd., 
[1920] 2 Ch. 97 ; 89 L. J. Ch. 100 ; 123 L. T. 
12 ; 36 T. L. R. 322, C. A. 
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8588b. .] — Walton v. Rikof (1937), 81 Sol. 

Jo< 041, C. A. 

8687a. .] — The rule that the cost of a short- 

hand transcript of the evidence given at the 
trial should not be allowed on appeal unless 
there has been an agreement in the ct. below 
that it should be taken & used as the judge’s 
note is not a hard & fast rule but only as 
ground for asking the ct. to exercise its dis- 
cretion in the matter. Where the shortliand 
transcript has been used without objection & 
the appeal could not be properly presented 
without it, such costs ought to be allowed to 
a successful party . — Greaves v . Drysdaxe, 
[1930] 2 All E- R. 470 ; 80 Sol. Jo. 404, C. A. 

8687b. — — .] — A person in poor circumstances 
desired to appeal to the Ct. of Appeal. To 
do so, it would have been necessary to furnish 
the ct. with throe copies of the transcript 
of the shorthand note of the evidence given 
in the ct. below, & the cost of such copies 
would have been £220. Applt. applied to 
the judge for an order that the transcripts be 
supplied at the public expense, but the 
application was refused. The Ct. of Appeal 
was thereupon asked to review that decision 
on the ground that it was the exercise of a 
judicial discretion, & was open to review : — 
Held : the judge was acting in an executive, 
& not in a judicial, capacity, & his decision 
was final, & not subject to appeal. — B rad- 
ford Third Equitable Benefit Building 
Society v. Borders (No. 2), (.1939] 3 All 
E. R. 29 ; sub nom. Ex p. Borders, 100 L. T. 
028 ; 55 T. L. R. 820 ; 83 Sol. Jo. 410, C. A. 

3637c. .] — In a case where applt. can show 

that for some reason it is not possible to 
supply to the Ct. of Appeal a transcript of the 
proceedings in the ct. below, he may bring 
that evidence before the Ct. of Appeal as best 
he can. If the material he supplies proves 
to be inadequate, the appeal must necessarily 
fail. There is no need for a special applica- 
tion for leave to bring the appeal without 
providing the transcript of the proceedings 
below. In such a case, under R. S. 0., 
Ord. LVIII., r. 11 ( b ), the judge’s notes must 
be furnished to the Ct. of Appeal. — Bradford 
Third Equitable Benefit Building 
Society v . Borders (No. 2), [1939] 3 All 
E. R. 611 ; 101 L. T. 130 ; 55 T. L. R. 908 ; 
83 Sol. Jo. 656, C. A. 


8637(1. .] — Where a request for a transcript 

of the shorthand note is made by the judge 
out of ct., counsel in the case should mention 
the matter to the ct. & ask for a direction. 
The matter is thus brought on to the short- 
hand note, & the necessary evidence of the 
request is available for the taxing master. 
Where the request is made in ct., it auto- 
matically appears on the shorthand note. — 
Griffiths v . Howard, [1939] 3 All E. R. 
56 ; 55 T. L. R. 814 ; 83 Sol. Jo. 504. 


8602 a. 


-.]— Under R. 8. C., Ord. LVIII., 


». * J WJLl — ' 

r. 15, where leave to appeal has not been 
served within the time prescribed by the rule 
owing to a mistake by a legal adviser, the 
ct. may, in its discretion, grant leave to 
appeal, notwithstanding that the time for 
entering an appeal has expired. — G-atti v . 
Shoosmith, [1939] Ch. 841 ; [1939 1 3 All 

E. R, 916 ; 101 L. T. 208 ; 56 T. L. K. 1023 ; 
83 Sol. Jo. 687, O. A. 


3693a. Client abroad.] — Applt. was in 

America at the time when an interlocutory 
order was made. This order was made 
shortly before the beginning of the long 
vacation, & at that time no leave to appeal 
was sought. By the beginning of the fol- 
owing term, instructions had been received 
from applt., & this application was made for 
an extension of time within which to appeal, 
& for leave to appeal : — Held ; in the cir- 
cumstances of this case, it would be a denial 
of justice to applt. if the time for appeal 
was not extended, & it ought, therefore, to 
be extended. — Kevorkian v. Burney, [1937] 
4 All E. R. 97 ; 157 I,. T. 492 ; 54 T. L. R. 
19 ; 81 Sol. Jo. 900, 0. A. 

3696a. Ignorance.] — S tanton v. Laws, [1934] 

W. N. 130. 

3740a. Two previous decisions against 

appellant.] — In the present case E. 0. is an 
impecunious person & will obviously bo un- 
able to pay costs if her appeal fails. Yet 
she appears by a King’s Counsel. This seems 
to me peculiarly a case whero the ct., con- 
sidering that applt. has had two decisions 
against her, should say that if she desires to 
obtain another decision it will protect resps. 
by ordering her to give security for the costs 
of the appeal (Hcrutton - , L.J.),--Rr Car- 
roll, [1931] 1 K. B. 104 ; 108-9 ; 100 L. J. 
K. B. 02 ; 144 L. T. 154 ; 47 T. L. R. 20 ; 
74 Sol. Jo. 770, C. A. 

,3743a. .] — In an application for security for 

the costs of an appeal, resps. filed an affidavit 
alleging that, though application had been 
made to applt. for payment of the costs in 
the ct. below, no such payment had boon 
made : — Held: thiBwasnot sufficient grounds 
for making an order for security.- — Hills v . 
London Pahhenger Transport Board, 
[1937] 4 All E. R. 230 : SJ Sol. Jo. 882, 0. A. 

(a) Old Jurisdiction (p. 814). 

R. S. C., Ord. LVIII., r. 19A. At the end of the Rule 19 a of 
Order LVIII the phrase ", or from an official referee under the 
Administration of Justice Act, 1932 " shall be Inserted. ( Added 
by R. S. C. (No. 4), 1932.) 


CC . Agricultural Holdings Act, 1923 (c. 9) (p. 814). 

R. S. C., Ord. LVIII., r. 20. Rule 20 of Order LVIII. shall be 
extended so as to apply to appeals to which section 2 of the 
Administration of Justice (Appeals) Act 1934, applies, aud 
accordingly that Rule shall be amended by omitting on 
questions of law under the Workmen's Compensation Act, 
1925 and appeals under the Agricultural Holdings Act, 
1923,’" and by substituting therefor the word' '' (other than 
appeals to which Rule 21 of this Order applies). ( Amended by 

In paragraph ( d ) of Rule 20 of Order LVIII. the words ' to 
which this Rule applies" shall be substituted for ih# words 
" under the said Act to the Court of Appeal. (Substituted, by 
R. 8. C. (No. 5), 1934.) 


FF. Appeals from County Courts . 

See Administration of Justice (Appeals) Act, 1934 (c. 40), «fe 
mended R. 8. C., Ord. LVIII., supra. 

Where an appeal from a decision of a County Court given before 
he 7th August, 1934, lies to the Court of Appeal Instead of the 
ligh Court by virtue of section 2 of the Administration of Justice 
Appeals) Act, 1934, and the Order of the Lord Chancellor made 
mder that section and dated the 20th day of July, 1934, 
he appeal may be heard and determined by the Court of 
tot withstanding that any provisions of Order LVIII. have not 
«en complied with in respect of that appeal, if the corresponding 
iro visions of Order LIX. have been complied with. (ic. 8. C. 

TBn 105UA 


8777a. Action of review — Whether leave neces- 

sapy.^ISHERWOOD Foster & Stacey, Ltd. 
V. Miguo (1938), 82 SoL Jo. 434. 
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3778a. .] — The jurisdiction given to the ct. 

by National Debt Act, 1870 (c. 71), s. 55, to 
decide upon petition as to the validity of a 
claim for the re-transfer of stock, which has 
been transferred to the National Debt Oomrs. 
under the provisions of sect. 51, is to be 
exercised in the mode in which the ordinary 
jurisdiction of the ct. is exercised. There- 
fore, if a petition for the re-transfer of stock 
is heard on its merits, & is dismissed on the 
ground that the petitioner has failed to make 


out his title, he cannot, on the subsequent 
discovery of fresh evidence in support of his 
title, present a fresh petition for the same 
object, at any rate without the leave of the 
ct. previously obtained . — Re May (1883), 25 
Ch. TL231 ; 32 W. E. 337. 

3781a. .] — The new evidence must be 

. . . such as might have affected the judg- 
ment of the judge at the trial (Greer, L. J.). — 
Nicholson v. Inverforth (1935), 79 Sol. Jo. 
816, 0. A. 


Part LXXVIII. — 

Sub-seot. 1. — In General (p. 819). 

R. 8. 0., Ord. LEX., r. 1. The following amendments shall be 
made in Order LIX. : — 

Paragraph ( e ) of Rule 1 Is hereby revoked. (Revoked by 
R. S. C. (No. 6), 1034.) 


Sub-sect. 1. — In General (p. 822). 

R. 8. G., Ord. LEX., r. 9. In Rule 9 the words '* county courts 
and other inferior courts of record of civil Jurisdiction ” shall be 
omitted and the words *' inferior courts of record of civil juris: 
diction,. except county courts” shall be substituted therefor. 
(Substituted by R. S. C. (No. 5), 1934.) 


Sub-sect. 6. — Appeal not Operating* as Stay, 
Unless by Order, or where Deposit Made 
, or Security Given. 

3812a. Duty of court to fix deposit or security.] — 
By B. S. C., Ord. 69, r. 14, an appeal under 
the Workmen’s Compensation Act, 1925, 
“ shall not operate as a stay of proceedings 
under the decision appealed from unless the 
inferior ot. shall so order or unless within ten 
days after the decision a deposit shall be 
made of or security given to the satisfaction 
of such inferior ct. for a sum to be fixed by the 
said ct., not exceeding the amount of the 
money or the value of the property affected 
by the judgment order or finding appealed 
from.” The effect of this rule is to make it 
obligatory on the county ct. judge to fix a 
deposit or security if requested to do so & 
he has no discretion to refuse. Appeal 
allowed. 

Costs of appeal from such a refusal will not 
be made costs in the original arbn. nor will 
the Ct. of Appeal order that they may be 
set off against any costs which the work- 
man may obtain either in that arbn. or in any 


Divisional Courts. 

subsequent proceedings arising out of an 
appeal from the original decision. — S hort v. 
Page (1937), 30 B. W. C. C. 425, C. A. 


Sub-sect. 8. — Application of Rules as to 
Appeals from High Court (p. 823). 

R. S. C., Ord. LEX., r. 17. In Rule 17 the words ” appeals 
from county courts and other Inferior courts of record of civil 
jurisdiction to the High Court” shall be omitted and the words 
” appeals to the High Court from inferior courts of record of 
civil Jurisdiction, except county courtB ” shall be substituted 
therefor. (Substituted by R. S. C. (No. 5), 1934.) 


Sect. 8 — APPEALS FROM INFERIOR COURTS— 
WHAT INCLUDED IN. 

(p. .824). 

R. S, 0., Ord. LIX., r. 18. Rule 18 of Order LIX. shall be 
revoked. (Revoked by R. S. C. (No. 2), 1935.) 


Sub-sect. 1. — In General (p. 824). 

R. S. C., Ord. LIX., r. 19. In paragraph (1) of Rule 19 of 
Order LIX. the words ” and an appeal under subsections (3) and 
(4) of section 14 of the Pharmacy and Poisons Act, 1933,” shall be 
inserted after the words ” Therapeutic Substances Act, 1925.” 
(Added by R. S . C. (No. 3), 1934.) 


Sect. 11. — APPEAL UNDER SUMMARY JURISDIC- 
TION ACT, 1857, S. 2, OR SUMMARY JURISDIC- 
TION ACT, 1879, a. 33. 

R. S. C., Ord. LEX., r. 22. At the end of Order LIX. there shall 
be inserted the following Rule : — 

” 22. Where a case has been stated by justices under section 
two of the Summary Jurisdiction Act. 1857, or under section 
thirty-three of the Summary Jurisdiction Act, 1879, the 
appellant shall — 

(a) within ten days after receiving the case transmit it to 
the High Court ; and 

(5) within 14 days after receiving the case serve on the 
respondent a notice in writing of the appeal and a 
copy of the case.” (Added by R. S. C. (No. 8), 
1934.) 


Part LXXIX. — Appeals from Official or Special Referees. 

See , now , Administration of Justice Act, 1932 (c. 55), s. 1. 


Sect. I.— RIGHT OF APPEAL FROM FINDING, 
DECISION, ORDER, Etc. 

(p. 825.) 

R. S. 0., Ord. LIX a., r. 1. In Rule 1 the word ” a ” shall be 
substituted for the words ” an official or”. (Amended by 
R. 8 . C. (Nor 4 ), 1932 .) 

8816a. Order dismissing action for want of prosecu- 
tion.] — Administration of Justice Act, 1932 
(c. 65), s. 1 (1), applies to any appeal sought 
to be brought in respect of a decision, either 
interlocutory or final, which has been given 
by an Official Referee in any cause or matter 
which has been referred to him under 
Supreme Ct. of Judicature (Consolidation) 


Act, 1925 (c. 49), s. 89, & therefore it applies 
to an order made by an Official Referee 
for the dismissal of an action for want of 
rosecution, even though the action was 
rought before the Act was passed. — 
Conway (Thbo.), Ltd. v. Henwood (1934), 
50 T. L. R. 474 ; 78 Sol. Jo. 603, C. A, 


Sect. 5.— APPLICATION OF R.S.C, ORDER XL* 
rr. 6, 6s, AND R. S. C, ORDER XXXVL. r. 62. 

(p. 827.) 

R. 8. Ord. LEXA, r. 5. Rule 6 Is hereby annulled 
(R. 8.0. (No. 4 ), 1982 .) 
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Part LXXX. — Officers. 

Sect. 4 . — RECOGNISANCES IN THE CHANCERY DIVISION. 

(p. 828.) 

R. S C., Ord. LX. r. 4. Rule 4 of Order LX. la hereby revoked. {Revoked by R. S. C. {No. 1), 1034. 


Part LXXXI. — Central Office. 

Sub-sect. 1 . — No Enrolment op Judgments, Orders, etc. (p. 830). 

R. S. 0., Ord. LXL, r. 8a. In Rule 8a of Order LXI. the words “ bond or guarantee ” Bhall be substituted for the words " re- 
cognizance or bond. 1 * {Amended by R. S. 0. {No. 1), 1034.) 


Part LXXXI II. — Registrars 

3879a. Necessity tor presence of Interested 

party.] — The minutes of an order having been 
once settled by the registrar cannot be 
altered in the absence of any of the parties 
interested. Parties unnecessarily served with 
notice of motion, & only appearing to ask 
for costs, will not be allowed the costs of their 


of the Chancery Division. 

appearance. — Major v. Major (1848), 11 
L. T. O. S. 469 ; 13 Jur. 1 ; 13 Jur. 202. 
3894a. Whether order set aside.]— An order drawn 
up in the registrar’s ofllee, in the absence of a 
deft., will not be set aside where no error is 
shown. — S mith v. Acton (No. 2) (1869), 26 
Beav. 659. 


Part LXXXIV. — Sittings and Vacations 


Sect. 1.— PERIODS OF SITTINGS. 

(p. 841.) 

R. S. 0.. Ord. LXIII., r. 1. In Rule 1 the words " 12th of 
October and '* shall be omitted and the following words shall be 
substituted therefore : — 

** day appointed by Order in Council for that purpose and 
shall.” ( Substituted by R. S. C. {No. 2), 1935.) 


Sect. 4. — VACATIONS IN COURTS AND OFFICES. 

Sub-sect. 1. — Periods (p. 841). 

R.'S. C., Ord. LXIII., r. 4. In paragraph (1) of Rule 4 the 
wordB " 11th of October ” shall be omitted and the following 
words shall be substituted therefor : — 

** day appointed by Order in Council for that purpose.’* 
{SubetituUd by R. S . C. {No. 2), 1935.) 


Sect. 7.— OFFICE HOURS. 

(p. 841.) 

R. S. C., Ord. LXIII.. r. 9. The summons and order depart- 
ment and the crown offlco and associates departments shall close 
on Saturdays at one in the afternoon Instead of half-past one and 
accordingly in Order LXIII., Rulo 9, the word ** half-past ” shall 
be omitted wherever It occurs. {Amended by R. S. C. {No, 2), 
1936.) 


Sect. 10.— SITTINGS OF OFFICIAL REFEREES. 

(p. 842). 

R. S. C., Ord. LXIII.. r. 10. Rule 10 of Order LXIII. shall be 
revoked and the following Rule Bhall be substituted therefor : — 
“ 16. The sittings of the official referees shall be the same 
as those In London and Middlesex of the High Court of Justice, 
but nothing In this Rule shall prevent an official referee from 
Bitting In vacation If ho shall deem It expedient so to do.” 
{Substituted by R. S. C. {No. 1), 1937.) 


Part LXXX V.— Time. 


Sect. 4.— DELIVERY, ETC, OF PLEADINGS. 
Sub-sect. 1. — When Allowed in Long 
Vacation (p. 843). 

R. S. C.,Ord. LX IV., r. 4. Jn Rule 4 and in paragraph (1) of 
Rule 4 a the words ** in the Long Vacation on and after the 1st 
day of October in any year ” shall be omitted and the following 
words shall be substituted therefor : — 

** during the last eleven days of the Long Vacation/* 
< Substituted by R. S. C. {No. 2), 1935.) 


Sub-sect. 1a. — Causes for New Procedure 
List (p. 841). 

R. 8 . C., Ord. LXIV., r. 4A. (1) In causes Intended to be tried 
in the New Procedure List under Order XXXVIIIa summonses 
may be Issued snd pleadings may be amended, delivered, or filed 


in the Long Vacation on and after the 1st day of October In any 
year, but pleadings, in such causes, shall not be amended, 
delivered, or filed during any other part of such Vacation, unless 
by direction of one of the Judges nominated under Order 
XXXVIIIa, Rule 2 (4). 

See amended Rule 4, ante. 

(2) Any summons issued under this Rule may be heard by 
one of the Judges so nominated, or In the absence of both of such 
Judges shall, if necessary, be beard by the Vacation Judge. 
{Added by R. 8. C. {No. 2), 1932.) 

Notwithstanding anything In Rule 4 and 4 a (1) of Order 
LXIV. all summonses may ne issued and pleadings may be 
amended, delivered, or filed In the Long vacation on and 
after the 20th day of September In all causes or matters 
to which those Rules apply. {Amended by R. 8. C. {No. 2), 
1933.) 

As to New Procedure, see Part XCIV. 
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Part LXXXVI— Costs 


3968a. Application for leave to make statement — 
Money taken out of court in libel action.] — 
Wolseley v. Associated Newspapers, Ltd., 
No. 1649c, ante. 

4006a. Motion for rectification.] — An action 

was brought in respect of an alleged infringe- 
ment of a registered design. Defts. pleaded 
invalidity as a defence, & to strengthen their 
position they issued an originating motion 
to have the register rectified by expunging 
the registration of pltf.’s design therefrom. 
Pltf. then applied to have his action dis- 
missed, Sc it was dismissed A costs awarded 
in favour of defts. Defts. then applied to 
withdraw their motion, but asked for an order 
that pltf. should pay the costs of the motion. 
The judge made the order asked, giving as his 
reason that the motion was launched as a 
precaution & to make sure that the defence 
of invalidity could be raised at the trial : — 
Held : the motion was an independent pro- 
ceeding & it was open to defts. to procee4 
With it whatever happened to the action. 
The judge therefore had no jurisdiction to 
make an order for costs against pltf., who was 
the successful reap, to the motion, & if he 
had such jurisdiction, there was no ground 
, upon which he could exercise his discretion 
in favour of defts . — Be Margolin’s Regis- 
tered Design, [1930] 3 All E. R. 347 ; 64 
R. P. C. 1, 0. A. 

4021a. Action for rent without previous 

application.] — Applts. were the landlords of 
resp. On Mar. 31, without previous applica- 
tion for the rent which fell due in advance on 
Mar. 26, they issued a specially indorsed writ 
in respect thereof, claiming the rent & £6 
costs. On Apr. 13, resp., who had entered 
an appearance, tendered to applts.’ solrs. a 
sum equal to the amount of the rent. This 
they refused to accept unless the costs 
were paid at the same time, but later they 
accepted that sum generally on account. 
Upon the summons before the master, the 
master disallowed applts.’ costs of the writ, 
& ordered them to pay to resp. her costs of 
the summons Sc the costs of entering an 
appearance, on the ground that the pro- 
ceedings were vexatious, an abuse of the 
process of the ct., Sc an unnecessary incurring 
of costs : — Held : the master had juris- 
diction to make the order, &, if he had no 
jurisdiction, the order was one which the ct. 
should uphold under R. S. C., Ord. LXX., r. 1. 
— Cromwell Property Investment Co., 
Ltd. v. Ducks, [1039] 3 All E. R. 267 ; 83 
Sol. Jo. 621, C. A. 

4036a. Grant of leave to appeal.] — Held : inas- 

much as the trial judge had exercised his 
discretion as to costs, the Ct. of Appeal 
could not interfere with that exercise of the 
judge’s discretion, notwithstanding that the 
trial- judge had given leave to appeal. — 
British Russian Gazette Sc Trade Outlook, 
Ltd. v . Associated Newspapers, Ltd., 
Talbot v. Associated Newspapers, Ltd., 
[1933] 2 K. B. 010 ; 102 L. J. K. B. 776 ; 
149 L. T. 646, C. A. 

4086a. Trade union — Action by member — Solicitor 
Instructed by Union — Whether plaintiff en- 
titled to costs.] — Pltf. was a member of a 


Trade Union which provided, amongst other 
benefits, legal aid for members in connection 
with their employment. Pltf. had duly paid 
all his contributions to the Union Sc was 
entitled to the benefits. The Union’s funds 
were allocated to, amongst other objects, 
that of providing the legal aid mentioned 
above. According to the usual practice pltf. 
laid his claim against his employers, the defts., 
from wrongful dismissal before the executive 
council of the Union, Sc they decided to give 
him legal aid, & instructed a firm of solrs., 
who were the general solrs. to the Union, to 
act for him in the matter. Pltf. gave no 
written retainer to solrs. There was no 
agreement with the solrs. that pltf. was not 
to he liable to them for their costs. They 
issued' a writ on his behalf, Sc conducted the 
action to trial, instructing counsel on his 
behalf during the preliminary stages Sc at the 
trial. Pltf. recovered judgment in the action 
against defts. : — Held : pltf. was entitled to 
judgment with coats. 

Per Bankes Sc Atkins, L.JJ. : On the 
ground that the Union, acting on pltf.’s. 
behalf, engaged the solrs. to act for him. Sc 
they became his solrs., Sc he was liable to 
them for payment of their costs, there being 
no agreement with them that he should not 
in any circumstances be liable to them for 
their costs ; Sc that liability was not excluded 
upon the assumption that the Union also 
undertook to pay the solrs.’ costs. 

Per Younger, L.J. : On the ground that 
there was on the facts no distinction between 
this case Sc R. v. Archbishop of Canterbury , 
[1903] 1 K. B. 289. — Adams v. London 
Improved Motor Coach Builders, Ltd., 
[1921] 1 K. B. 496 ; 90 L. J. K. B. 086 ; 124 
L. T. 587 ; 37 T. L. R. 229 ; 05 Sol. Jo. 164, C. A. 

4086b. Shorthand notes.] — In an action to recover 
money subscribed for preference shares Sc 
which pltf. alleged had been obtained from 
him by fraudulent misrepresentation, the 
trial lasted eight days Sc resulted in judgment 
for deft, with costs. On taxation the Master 
allowed the costs of taking Sc transcribing 
a shorthand note of the proceedings & of 
transcripts for the judge Sc counsel for deft. 
Pltf. objected to this item & insisted that 
there was nothing to make these costs costs 
in the cause. It appeared that at the com- 
mencement of the trial both parties came to 
an agreement that a note should be taken Sc 
a transcript provided for the judge : — Held : 
there was an implied agreement that the costa 
of taking the note, transcribing it, & making 
a copy for the judge should be borne equally 
by the parties (nothing having *been said 
about making these costs costs in the cause). 
Sc that pltf. was liable to pay half of these 
costs, but in the absence of a direction by the 
judge at the trial or an agreement by the 
parties that the costs of the shorthand notes 
should be costs in the cause, such costa ought 
not to be allowed on taxation as part of the 
costa of the cause ; Sc except to the extent 
above stated no such agreement could be 
implied in the present case. — S eal v. 
Turner, [1916] 3 K. B. 194 ; 84 L. J. K. B. 
1668 ; 113 L. T. 709 ; $9 Sol. Jo. 649, O. A. 
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086c. .] — At the beginning of the hearing of 

an action counsel for pltf. informed the 
judge that a shorthand note of the evidenoe 
was being taken by pltf., & it was agreed that 
the transcript should be used as the evidence 
in all subsequent proceedings. It was then 
stated that both parties were taking short- 
hand notes, & the judge said that they must 
agree to take one note only. Counsel for 
both parties agreed that the solrs. would be 
able to arrange matters during the adjourn- 
ment of the ct. In fact no arrangement was 
made, & two shorthand notes were taken, 
but a oopy of pltf.’s transcript was supplied 
to the judge \~?Held : no agreement could 
properly be implied from what had taken 
place either (a) that the costs of pltf. *s short- 
hand note should be costs in the cause, or 
(b) that they should be borne by the parties 
in equal shares. — Richards v. Brown (1919), 

88 L. J. Ch. 441, C. A. 

4105. In citation, for “ Q. B.” read “ K. B.” 

4161a. .] — Pltf. was a passenger in a motor 

coach owned by deft, co., when the coach 
was involved in a collision in which pltf. was 
injured. Deft. co. admitted the collision, 
but denied negligence & liability. Subse- 
quently the co. paid money into ct. 
admitting negligence, but still denying lia- 
bility. At the trial pltf. recovered a less 
amount than had been paid in. The judge 
refused to give judgment for the deft. co. 
for its costs from the date of payment in. 

In the note of his judgment the judge stated 
that he had taken into account both the fact 
that money had been paid into ct. & the 
amount of such payment as directed by 
R. S. C., Ord. XXII., r. 0 : — Held : payment 
into ct. by a deft, of a sum which is greater 
than the amount recovered by pltf. does not 
give deft, a conclusive right to costs after the 
date of such payment in, but such payment 
is a factor to be taken into account by the ct. 
in exercising its discretion as to costs. In 
the present case it was impossible to say 
that there were no grounds on which the judge 
had exercised his discretion. — Brown v. 
New Empress Saloons, Ltd., [1937] 2 
All E. R. 133 ; 106 L. J. K. B. 33l ; 156 
L. T. 427 ; 53 T. L. R. 457 ; 81 Sol. Jo. 157, 

C. A. 

4162a. Plaintiff recovering sum in excess of that 
paid In.] — Held : the sum paid into ct. being 
inadequate, pltfe. were entitled to costs. — 
Maldon Corpn. v . Laurie (1933), 97 J. P. 
Jo. 132 ; 175 L. T. Jo. 820. 

4181a* .] — Action against husband & wife 

for goods supplied to wife, & held not to be 
necessaries. Judgment against wife for 
amount claimed, with costs, & for husband, 
with costs, the husband’s remedy to be 
against the wife. — Knight v. Gordon (1931), 

76 Sol. Jo. 68. 

4194a. Different acts of negligence by each 

defendant.] — Deft. S. performed a minor 
operation on pltf. in deft, council’s hospital. 
After she had left the hospital pltf. com- 
plained of pains, & upon examination by her 
doctor she was found to be suffering from 
pyelitis, & a wad of surgical gauze was found 
m & removed from her body. Pltf. brought 
an action against S. for breach of duty & 
neglect to remove the plugging after the 
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operation, & against deft, council for breach 
of duty & negligence arising out of a failure to 
nufso her properly. The negligence alleged 
against the council was that the nurses in 
their hospital had failed to remove the 
plugging, had failed to observe or report to 
the doctor in charge certain symptoms in 
pltf.’s condition, & had failed to take her 
temperature on the morning on which bIio 
had left the hospital. At the hearing counsel 
for S. put leading questions to witnesses for 
deft, council : — Held : upon the evidence S. 
had negligently left the gauze in pltf.’s body 
& was liable in damages ; the negligence 
alleged against the nurses was negligence in 
carrying out thoir skilled duties as nurses, for 
which deft, council were not liable ; upon the 
evidence the nurses Imd no reason to know 
that the gauze had been left in, & inasmuch as 
pltf. had not complained of pain there was 
no duty upon the nurses to discover tho 
presence of the gauze ; inasmuch as tho 
temperature had pursued a perfectly normal 
course & gave no indication that tliero was 
anything wrong, the nurses were not negligent 
in not taking pltf.’s temperature on the 
morning on which she left the hospital ; the 
causes of action against the two clefts, were 
quite distinct & arose to a substantial extent 
out of different facts, <fc counsel for the one 
deft, was entitled to cross-examine a witness 
for the other ; there ought not to be an order 
that pltf. should recover the costs payable 
by her to deft. S., as the acts of negligence 
alleged against two defts. were different. — 
Dryden v. Surrey County Council & 
Stewart, [1936] 2 All E. R. 535 ; 80 Sol. Jo. 
656. 

4197a. Independent proceeding by co-defendant for 
contribution.] — Where co-defts. are decreed 
to pay the costs of an action, one co-deit. 
cannot, by an independent proceeding, 
obtain contribution in respect of such costs 
against the other. — Dearsly v. Middleweetc 
(1881), 18 Ch. D. 236; 30 W. R. 45; sub 
nom. Middleweek v. Dearsly (1881), 50 
L. J. Ch. 777 ; 45 L. T. 404. 


Sect. 19.— SOUCITORS. 

Sub-sect. 2. — Fees. 

B. Higher Scale . 

(p. 900.) 

Ft. 8. C., Ord. LXV., r. 10. Buie 10 of Order 1 XV. shall be 
designated and stand as paragraph (1) ot Rule 10 of that Order. 

The following paragraphs shall be substituted for Rules 10a 
and 10b of Order LAV. (which are hereby revoked) and shall 
stand as paragraphs (2), (8), (4), and (6) of Rule 10 of that 
Order : — 

“ ( 2 ) The total In any oill of costs of the fees prescribed by 
this Order (as distinct from paymonts) shall in respect 
of business done In any cause or matter In the Supreme 
Court after the 81st- day of December, 1917, be 
Increased as follows, that Is to say, 

(a) If done before the 1st day of September, 1919, 

by 20 per centum ; 

(b) if done after the Slst day of August, 1919, and 

before the 12th day of October, 1082, by 

33 A per centum ; 

(c) If done after the llth day of October, 1932, and 

before the 18th day of April, 1936, by 26 per 

centum ; 

(d) if done after the 12th day of April, 1936, by 

33} per centum ; 

and any such increase shall be allowed upon any 
taxation of costs In respect of any such business as 
well between party ana party as between solicitor 
and client, an a In taxations under or pursuant to the 
Solicitors Act, 1932. 
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(8) In respect of any bill of costs which was delivered to the 
client sought to be charged therewith or to the person 
chargeable therewith or any bill of costs which was 
taxed and certified or allowed before the 28th day of 
May, 1018, paragraph (2) of this Rule shall not apply : 
and in respect of any bill so delivered or taxed and 
certified or allowed after the 81st day of August, 
1910, but before the 1st day of May, 1920, all business 
Included therein shall for the purpose of paragraph (2) 
of this Rule be deemed to have been done before the 
1st day of September, 1010. 

( 4 ) Paragraph (2) of this Rule shall not— 

(a) apply to the remuneration prescribed by or 

under section 66 of the Solicitors Act, 1932. or 

( b ) affect the question whether a bill of costs when 

taxed Is or is not less by one-sixth part than 
the bill delivered, sent or left, or 

(c) affect the power to direct payment of a sum in 

lieu of costs under Order LXV., Rule 23, or 
the power to. allow a fixed sum for costs under 
Order LXV., Rule 27 (88), or a grosB sum 
under Order LXV., Rule 27 (88a). 

(6) Paragraphs (2), (3) and (4) of this Rule shall apply to all 
references to arbitration and to all proceedings on 
the Crown side and to all proceedings assigned to the 
Crown Office Department and to all business done 
after 31st day of August, 1019, in all criminal pro- 
ceedings in the Supreme Court and, so far as applicable 
thereto, to all divorce and matrimonial causes in the 
Supreme Court.” (Added by R. S. C. (No. 2), 1932, 
as amended by R. S. C. (No. 3), 1936.) 


Sub-sect. 3. — Additional Remuneration. 

(p. 901.) 

R. S. 0.. Ord. LXV., r. 10B. See new rule 10, ante. 

4427a. Arbitration proceedings.] — In an arbn., 

the arbitrator allowed an amendment of tlie 
defence, & ultimately gave his award in 
favour of resps. He then ordered that the 
claimant should receive his taxed costs down 
to the time of the amendment & that he 
should pay to resps. one-half of their tax 
costs of the arbn. The matter then came 
before the ct. & later beforo the Ct. of Appeal. 
In both instances resps. were successful, <fc 
were awarded their costs. It was contended 
that resps. were entitled to set off the costs 
in the appeals against the costs ordered to 
be paid by them in the arbn., since the solr. 
for the claimant had a lien for his costs 
only as against his own client : — Held : 
( 1 ) the application was properly made to the 
judge who heard the case stated by the 
arbitrator ; (2) the costs, being due to the 
party in the same capacity, ought to be set 
off, despite the fact that the solr. had a lien 
for them. — Welch v. Royal Exchange 
Assurance (No. 2), [1939] 3 All E. R. 305. 

4458a. .] — The ct. will not superadd to a rule 

for security for costs, the term of deft, being 
at liberty to sign judgment as in case of a non- 
suit, if the security should not be given within 
a limited time. — Kelly v. Brown (1836), 5 
Dowl. 264 ; 2 Har. & W. 315. 

4516a. .] — Pltf., who resided abroad, had 

purchased from deft, for over £3,000 what was 
warranted to be an authentic Greek statue 
of the sixth century B.c. In an action for 
breach of warranty, wherein it was alleged 
that the statue was spurious, application was 
-made that pltf. should give security for 
costs. The ct. had already made an order 
that the statue, which was deposited with a 
warehousing co. within the jurisdiction of the 
ct., should not be removed without the con- 
sent of defts. or an order of the ct. : — Held : 
as, in the event of pltf. being unsuccessful in 
the action, the value of the statue must be 
more than any order for costs that could 
be made against him, there ought to be no 


order for security for costs. — Kevorkian v. 
Burney (No. 2), [1937] 4 All E. R. 468, O. A. 

4526a. .]— -pitfg. B. Co., an American Corpn., 

brought an action against K. & Co. for in- 
fringement of letters patent. Defts. obtained 
certain security for costs. Subsequently, 
the letters patent were assigned to Ltd. 
On defts. applying for further security, 
pltfs. applied for & obtained leave from the 
master in chambers to join P., Ltd. as co- 
pltfs. The master thereupon refused to 
order further security & the summons was 
adjourned into ct. as a procedure summons. 
After the matter had been argued, counsel 
for pltfs. stated that B. Co. & P., Ltd. were 
willing to accept liability, jointly & severally, 
for costs from the date of commencement of 
the action. Accordingly, no order was made 
on the summons except that the costs be 
costs in the action. — Bates Valve Bag Co. 
v. Kershaw (B.) & Co. (1920), Ltd. (1932), 
50 R. P. 0, 43. 

4631a. .] — An order made in an action 

directed that defts. were to have the costs 
of the action except the costs attributable 
to a particular issue, the costs on that issue 
to be pltf.’s : — Held : defts. were entitled to 
the general costs of the action & pltf. was 
only entitled to the costs of proving the issue 
on which he succeeded & was not entitled 
to have the general costs of the action appor- 
tioned. The repeal of R. S. C., Ord. LXV., 
r. 2, has not revived the practice which pre- 
vailed in the Chancery Division before 1902. 
— Adamson v . Birkenhead Corpn., [1937] 
Ch. 279 ; [1937] 2 All E. R. 221 ; 106 L. J. 
Ch. 202 ; 157 L. T. 109 ; 81 Sol. Jo. 256. 

4651a. Who may apply — Parties only — Running 
down action — Application by insurer.] — 
Lloyd’s underwriters by a policy insured the 
owner of a motor car against third-party 
risks, but the policy did not cover damage 
to the assured’s own car. The assured had 
a collision with a motor lorry in which both 
cars were damaged. The assured brought an 
action against the owners of the motor lorry 
to recover the damage done to his motor-car. 
The owners of the motor lorry counterclaimed 
for the damage to their motor lorry. Notice 
of that counterclaim was given to the 
underwriters’ agents. At the trial in the 
county ct. judgment was given against the 
assured & in favour of the owners of the 
motor lorry on their counterclaim. The 
assured’s solr. drew up his bill of costs in 
respect of pltf.’s claim & in defending defts.' 
counterclaim, & proposed that the under- 
writers should pay two-thirds of the total 
bill of costs & the assured the remaining one- 
third. The underwriters* agents objected 
to the proposed division of liability. The 
registrar was accordingly asked to tax the 
bill of costs as between th& underwriters' 
agents & pltf.’s solr. The registrar decided 
that pltf.’s eolr.'s division of liability for his 
costs was correct. The underwriters' agents 
applied to the county ct. judge to review 
the taxation, but he upheld the registrar's 
decision. On appeal by the underwriters’ 
agents : — Held : the registrar had only 
jurisdiction to tax costs as between parties 
to the litigation on the record or as between 
one party to the litigation on the record & 
his solr. ; & the registrar had no jurisdiction 
to tax costs as between some one who was not 
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a party to the litigation & the solr . of a party to 
the litigation . — Re Taxation op Costs, Re 
T. A. M., [1937] 2 K. B. 491 ; [1937] 3 All E. R. 
113 ; 106 L. J. K. B. 022 ; 157 L. T. 98 ; 53 
T. L. R. 796 ; 81 Sol. Jo. 477, C. A. 

4670a. Stay pending new trial.] — Pltf. brought an 
action for damages for personal injuries 
caused by negligence or breach of statutory 
duty. At the close of pltf.’s case, the judge 
ruled that there was not sufficient evidence 
of negligence to go to the jury, & he directed 
the jury to find a verdict for defts. On 
appeal, it was held that there was evidence 
of negligence sufficient to go to the jury, & 
that it could npt be said that there was con- 
clusive evidence of contributory negligence 
on pltf.’s part. A new trial was therefore 
ordered. The costs of the first trial not hav- 
ing been paid by pltf., a bkpcy. notice had 
been served on him in respect of those costs : 
— Held : there must be a stay of the order 
for the costs of the appeal until after the new 
trial. Should defts. be successful again, 
the costs of the trial would be set off against 
the costs of the appeal. — Stevens v. 
Economic House Builders, Ltd., [1938] 
1AUE. R. 054 ; 82 Sol. Jo. 172, C. A. 

4686a. Order authorising payment out of court — 
Claim for costs.] — Deft, paid sums of monoy 
into ct. with a denial of liability. Pltfs. left 
the money in ct. until the case came on for 
hearing. They then applied for leave to 
take the money out in satisfaction of their 
claims. Leave was given & no order as to 
costs after the date of payment in was made. 
Deft, appealed, claiming that he should 
have been awarded costs after the date of 
payment in. Reaps, contended that this 
was merely an order as to costs & that the 
Ct. of Appeal had therefore no jurisdiction 
in the matter : — Held : (1 ) the order appealed 
was not one as to costs only, but one authoris- 
ing the payment out of money in ct. The 
Ct. of Appeal, therefore, had jurisdiction to 
entertain the appeal ; (2) although costs are 
primarily a matter for the discretion of the 
judge, the present order was one which 
would cause injustice to deft., & was, there- 
fore, one which the Ct. of Appeal had power 
to vary ; (3) resps. should only have been 
given leave to take the money out of ct. on 
the condition that they paid applt.’s costs 
incurred after the payment in. The case 
must, therefore, be sent back for trial. — 
Griggs r. Petts, [1939] 4 All E. R. 39 ; 161 
L. T. 317 ; 50 T. L. R. 7 ; 83 Sol. Jo. 831, 
C. A. 


Sub-sect. 3. — Distribution of Business in the 
Taxing Department (p. 926). 

R. S. a, OrdL LXV., r. 18. In Rule 18 of Order LXV. the 
proviso st the end of the Rule shall be omitted and the following 
proviso shall be substituted therefor : — 

44 Provided that If within the seven years next preceding the 
date of the Judgment or order under which a taxation la to 
take place there has been a former taxation In the same cause 
or matter or in a summons under Order LV., Rule 8 or 4, 
relating to the same estate or trust, the taxation shall go to the 
Taxing Master before whom the former taxation took place. 
(SubSituUd by R. S. C . (No, 1), 1984.) 

4764a. .] — There was a dispute between 

B. Co. & L. Co. with regard to the price of 
a certain metal. The matter went to arbn. 
under the rules of the Metal Exchange, & 
an award was made. L. Co. was dissatis- 
fied with the award A took proceedings in 


the High Ct. to set aside the award. The 
matter came before Clauson, J., who held 
that the award was bad. B. Co. appealed 
against that decision. When the case came 
before Clauson, J., each party was repre- 
sented by one counsel. After notice of 
appeal had been given, L. Co.’s solrs, wrote 
to B. Co.’s solrs. to say that, unless the latter 
were instructing a leader, they would 
leave the matter in the hands of the counsel 
who represented them in the proceedings 
before Clauson, J. B. Co.’s solrs., in reply 
to that letter, stated that they were briefing 
a leader to appear in the Ct. of Appeal. L. 
Co. *8 solrs. then briefed a Becond junior 
counsel. The Ct. of Appeal dismissed the 
appeal & ordered the B. Co. to pay the costs. 
The subject-matter of the dispute was of 
great interest to many persons, other than 
the parties. The taxing master disallowed 
all the fees of the second counsel briefed on 
behalf of L. Co. in the Ct. of Appeal : — Held : 
the taxing master ought to have taken into 
consideration the fact that the matter in 
question was of importance to a large 
number of persons in the circumstances of 
the case, have allowed the costs of briefing 
a second counsel in the Ct. of Appeal. — 
British Metal Corpn., Ltd. v. Ludlow 
Bros. (1913), Ltd., [1938] Ch. 787 ; [1938] 
3A11E. R. 194; 107 L. J. Ch. 347 ; 159 L.T. 
247 ; 82 Sol. Jo. 6&5. 

4843a. Documents In patent action.] — In an action 
for infringement of a patent pltfs. were an 
English co. & an American co. Defts. 
obtained an order for discovery & in their 
bill of costs pltfs. made a charge of 600 guineas 
for instructions for affidavits of documents of 
the two pltfs. & instructions for brief. This 
was taxed down to 300 guineas, of which the 
master stated that 276 guineas was referable 
to the instructions for affidavits of docu- 
ments. The bill referred to correspondence 
which passed between the solrs. & the 
American co. & to the consideration of a large 
number of documents sent over from America 
to be advised upon in England. The master 
saw none of these documents & had no 
opportunity of deciding how far they were 
material to the issues in the action : — Held : 
the master’s duty in taxation was not only 
to see that the work was done, & find the 
value of the work, but also to see that the 
work was necessary to be done. The master, 
therefore, should have seen the iocuments 
referred to (which were, of course, privileged 
documents & not disclosed in the action) in 
order to satisfy himself that the work done 
upon them was necessary & not the result 
of over- caution. A review of the taxation 

I before another master must be ordered. 

British United Shoe Manufacturing Co., 
Ltd. v. Holdfast Boots, Ltd., [1930] 3 
All E. R. 717. 

4845a. Claim for damages made on wrong basis.]— 

Pltf 8.’ dredger L, was sunk by defte. vessel 
& defts. admitted liability subject to a re- 
ference to assess the damages. Pltfs. had 
bought the X. at a cost of £4,000 to enable 
them to carry out some excavation work 
under a contract with the Patras Harbour 
Comm, spent another £2,000 in bringing 
her to Patras. Pltfs. had exhausted their 
financial resources, the loss of the X. stopped 
the work, & accordingly they hired another 
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& morn expensive dredger, the A,, to take 
the place of the L. Their claim for damages, 
amounting to over £23,500, was made np 
under five heads : (i.) the actual value to 
them of the L . ; (ii.) expenses incurred while 
the work was stopped ; (iii.) hiring expenses 
of the A. ; (iv.) extra cost of working the A, ; 
(v.) loss of profit. Subject to certain de- 
ductions on some of the heads of damage, 
the registrar assessed the damages, as framed, 
at £10,820, together with the costs of proving 
the claim, & his report was confirmed by 
the ct. On appeal, the Ct. of Appeal, <fe 
subsequently the House of Lords (see Ship- 
ping, No. 6004a), held that the claim 
had been assessed on a wrong basis, & that 
all that pltfs. were entitled to was a capital 
sum representing the value of the X. as a 
going concern together with interest ; & the 
House of Lords sent the case back to the 
registrar to assess the damages on these 
principles. There having been no tender, 
under the order of the Ct. of Appeal pltfs. 
were given “ the costs of the reference.” 
The registrar found that the sum due was 
£11,833, with interest & the cost of proving 
the claim. Pltfs. then carried in for taxation 
the costs of the original reference including 
therein the whole cost of proving the claim 
in its original form. The assistant registrar 
held that pltfs. coul4 only recover the costs 
of proving a claim on the basis laid down by 
the House of Lords, <fc i ccordingly he taxed 
off some two-thirds of pltfs/ bill & this 
taxation was upheld on appeal by the ct. 

Thereupon defts. delivered to pltfs. a bill 
of costs for the expenses they had incurred 
in opposing the claim presented on a wrong 
basis. These costs they claimed to be entitled 
to under R. B. C., Ord. LXV., r. 27 (20). 

The assistant registrar held that he had 
power to entertain & tax defts.’ bill of costs 
inasmuch as pltfs.’ costs had been disallowed 
by him, acting under sub-rule 29, as they were 
not necossary or proper for the attainment of 
justice, & that sub-rule 20 provided that the 
party incurring such costs should pay the 
costs occasioned thereby to the other party. 
Pltfs. took out a summons to review the 
taxation of this bill of defts. The ct. allowed 
the objection, & defts. appealed : — Held : 
sub-rule 20 was aimed at the piling up of 
costs, the costs of matters which were 
improper & unreasonable as well as merely 
unnecessary, & dealt with quite separate 
matters from those dealt with under the 


general direction in sub-rule 29 ; & the 

assistant registrar, having disallowed pltfs.’ 
costa under sub-rule 29, was not justified In 
then proceeding to deal with the matter 
under sub-rule 20 under which he had 
exercised no discretion. 

Setnble : a taxing officer ought not to 
order a party to pay the costa occasioned 
to the other side by reason of matters in 
respect of which costs have been disallowed 
under sub-rule 29 unless there is an order of 
the ct. to that effect. — T he Edison (No. 2), 
[1934} P. 115 ; 103 L. J. P. 79 ; 161 L. T. 
279; 18 Asp. M. L. a 486, 0. A. 

4899a, Transcript of evidence in previous action.} — 

Deft., being threatened with an action for 
beirt£ party or privy to a fraud disclosed in a 
previous action to which he was not a party, 
obtained a transcript of the speeches, evi- 
dence, & judgment therein before the issue 
of the writ in the present action, with a view 
to defending the same. The present action 
was subsequently dismissed for want of 
prosecution : — Held : deft, was entitled under 
Ord. LXV., r. 27 (29), to the costs of only 
so much of the transcript of the evidence & 
judgment as related t*> the issue in the 
present action. — Bright’s Trustee v . 
Sellar, [1904} 1 Ch. 369 ; 73 L. J. Ch. 245 ; 
90 L. T. 155 ; 20 T. L. R. 210. 

4900a. Right of parties to attend before certificate 
signed.] — Re Rita/ Gammon v* Rita, [1934] 
W. N. 76; 177 L. T. Jo. 289. 


Z . Unpaid Items of Disbursements (p. 950). 

R. 8. C,, Ord. LXV., r. 87. In paragraph 20 (a) of Rule 27 of 
Order LXV. “ the Solicitors Aot. 1932 *’ shall be substituted for 
“the Solicitors Act, 1843.” {Substituted by JR. S. C . (No. 1), 
1938.) 

4940a. What must be considered.] — In assessing 
costs at a gross sum under the latter portion 
of R. S. C., Ord. .LXV., r. 27 (38a), the 
taxing master must have regard to all the 
circumstances of the case, including the three 
conditions therein specifically mentioned, 
namely, the nature of the business trans- 
acted, the interests involved, & the money 
or value of the property to which the costs 
relate ; & if the costs have been caused or 
increased by the conduct of either party he 
should also take that fact into consideration 
before coming to the conclusion that the 
costs are excessive. — Re Wyatt’s Applica- 
tion, [1918] 2 Ch. 293 ; 87 L. J. Ch. 498 ; 119 
L. T. 278 ; 34 T. L. R. 457 ; 02 Sol. Jo. 022. 


Part LXXXVII. — Notices, Printing, Paper, etc. 


Sub-sect. 1. — In General (p. 959). 

R. S. C., Ord. LXVL, nr. 3, 3a. The following Role shall be 
substituted for Rules 3 and 3a of Order LXVI. (which are hereby 
revoked) and shad stand at Rule 3 of that Order : — 

“ 3.—0) Where by any provision of these Rules any docu- 
ment Is required to he printed, that document may be either 

1 >rinted or reproduced by type lithography or stench dupllcat- 
ng. 

(8) The type to be used for such printing or other form of 
reproduction shall be type producing a dear and legible 
impression, sad shall be not smaller than small idea type for 
printing and not smaller than elite type for type lithography 
or stencil duplicating. 


<3> Any other document required for nee In any i ,, 

In the Supreme Court shall either be printed or rep 
as prescribed in the last two preceding paragraphs or shall bo 
dearly and legibly written or type- written. 

(4) The paper to be Wed for any pleading or petition of 
right shall be cream-wove tnb-eised writing paper of durable 
quality of a substance not less than 92 lbs. per 1*000 sheet* 
of foolscap 13$ indies by l&t inches, and the paper to be need 
for any outer such document shall be cream- wove tubuleed 
or hsrd-sised writing paper of durable quality of a substance 
not less than 26 Lbs. per 1,000 sheets of such foolscap. 

(6) The tamer margins of any such document shall be about 
three-quarters of an inch wide and the outer marsfam about 
two inches and a had wide ” (Subt&mUd by SlB. TTlNo. 1). 
1984.) 



Pleading and Practice. Cm 5021a— 6148a, 


Part LXXX V III. — Service of Orders, Etc. 


5021a. Wlnding-up petition — Dissolved foreign 

company,] — Held: the ct. can wind up a 
foreign oo. which has carried on business 
within the jurisdiction, even if the co. has 
ceased to exist, & that if there is no member, 
officer, or servant of the co. on whom the 
petition to wind up can be served, the service 
must be effected, not under R. S. C», Ord. 07, 


r. 6, but under Companies (Winding-up) 
Buies, 1929, r. 28, by leaving a copy of it 
at the co/s “ last known principal place of 
business ” within the jurisdiction. — Re Tea 
Trading Co., K. & 0. Popoff Bros., [1933] 
Ch. 647 ; 102 L. J. Oh. 224 ; 149 L. T. 138 ; 
77 Sol. Jo. 215 ; [19331 B. & C. R. 120. 


Part LXXXlX. — Application of Rules in Crown, Revenue, 
and Matrimonial Causes. 


5028a. Crown Suits Aot, 1865 (c. 104), s. 37 — 
Whether still applicable.]— Beta ; R. S. O., 
Ord. XI., is not a prohibitory order but one 
extending the jurisdiction of the ct., & 
therefore that, though made applicable to 
proceedings on the Revenue side of the 
King’s Bench Division by R. S. C., Ord. 
LXVIIL, r. 3, it did not abrogate the right 


conferred by sect. 37 of Crown Suita Act, 
1865 (c. 104), to serve a writ of subpoena 
on a British subject out of the jurisdiction 
without the leave of the ct. — A.-O. v. Pros- 
SOR, [1938] 2 K. B. 531 ; [1938] 3 All E. R. 
32 ; 107 L. J. K. B. 643 ; 159 L. T. 275 ; 

64 T. L. R. 933 ; 82 Sol. Jo. 433, C. A. 


Part XCIII. — Stay 

5109a. .] — Lovell v. Williams (1938), 83 

Sol. Jo. 72, C. A. 

5142a. Different Issues.]— The present 

action was brought by pltf. claiming damages 
for the death of her husband, which was 
alleged to have been caused by the negligence 
of defts. in supplying contaminated drinking 
water. Other actions were pending against 
the same defts., but in some of them breach of 
statutory duty was alleged in addition to 
negligence. An application was made to 


of Proceedings. 

stay the present action pending tho hearing 
of one of the other actions, which was to be 
treated as a test action : — Held : as the 
issues raised in tho present action were not 
identical with those raised in tho proposed 
test action — the result of which might depend 
solely on the issue of breach of statutory duty, 
tho issue of negligence not being there 
material — no stay ought to be ordered. — 
Perry v. Croydon Borough Council, 
[1938] 3 All E. R. 670 ; 82 Sol. Jo. 623, C. A 


Part XCIV. — New Procedure. 


Note. — The New Procedure List was abolished by It. S. O. (No. 3), 1937, r. 15 ; and It. S. C., Ord. 

XXXVIIlA., is accordingly revoked. 


Sect. 2.-NEW PROCEDURE LIST. 

(p. 985.) 

R. S. C., Ord. XXXVIIU.. r. 2. In paragraph (4) of Rule 2 
of Order 88a the words “ The Lord Chancellor may, after cod* 
•nlt&tton with the Lord Chief Justice, arrange that *’ shall be 
omitted. (Deleted by R. S. C. ( No . 5), 1034.) 


Sub-sect. 3. — Reply. 

(p. 985.) 

ft. fl. CL. Ord. XXXVIIU.. r. 6. The following Rule shall be 
inbetitutea for Rale 6 which Rule is hereby revoked 

'* <L Where the defendant has set up a counterclaim the 
plaintiff shall, within seven days of the delivery thereof, 
deliver a reply/* (Replaced by R. 8. C. (No. 2), 1082.) 

Sect. 5. — SUMMONS FOR DIRECTIONS. 

<p. 985.) 

Sub-sect. 1. — Summons. 

ale 7 the 
and 


ft. 1. 0, Ord. XXXVUU., r. 7. In paragraph (1) of Ri 
word *icmr M shall be snbstttiited for the word "seven 
tbs words ** or of the reply (tf any) " shall be omitted. 


In Rule 7 the following paragraph shall be added as para- 
graph (3) 

" (3) If, within twenty-eight days from the date when 
appearance has been entered no summons for directions has 
been Issued It shall be the duty of the plaintiff's solicitor to 
inform the Court of the reason why the provisions of thlH 
Order are not being complied with." (Amended by R, S. C. 

No. 2), 1032.) 


Sub-sect. 2. — Powers of Judge at Hearing. 

(p. 985.) 

R. S. G„ Ord. XXXVIIlA., r. S. In paragraph (5) of Rule 8 
after the words " leave of the Judge " there shall be inserted the 
words " or of the Court of Appeal." (Added by R. S, C . (No, 2), 
1082.) 

5143a. As to trial by jury.] — An application for 
trial with a Jury was mad© on the pound 
that money having been paid into ct. with 
a denial of liability it was desirable that the 
case should be heard by a tribunal unaware 
of the payment in. Trial without a jury 
was directed do on appeal : — Held : R. S. C., 
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Cases 51«a— 6147a. English and Empire Digest Supplement. 


Ord. 38a, r. 8 (2) {, g ) is not uttra vires & the 
judge had sufficiently exercised his discre- 
tion under that rule as to whether there 
should he trial by jury. — Hamilton v. 
Branch, [1933] W. N. 11 ; 175 L. T. Jo. 
47, 0. A. 


Sect. 8. — INTERLOCUTORY PROCEEDINGS 
BEFORE MASTER* « 

(p. 987.) 

R. S. C., Ord. XXXV III a., r. IS. In paragraph (8) of Rule 18 
after the words ” unless the Judge ” there shall be Inserted the 
words “ or the Court of Appeal/’ (Added bp R. S. O. (No. 2), 
1982.) 


Sect. 9. — LIVERPOOL AND MANCHESTER 
DISTRICT REGISTRIES. 


(p. 987.) 

R. S. C„ Ord. XXXVIIIA., r. 14. In Rule H after the words 
” unless the Judge” there shall be inserted the words *\or the 
Court of Appeal"’ (Added bp R. S. C. (No. 2), 1982.) 


Sect. 1 1 . — COMMERCIAL UST. 

(p. 987.) 

5147a. Transfer to Commercial List — Application 
to Commercial Judge.] — (1) An action against 


an underwriter on a policy of insurance was 
marked by pltfs.* solrs. for the New Pro- 
cedure List. On the summons for directions 
coming before the judge in charge of that list 
deft, applied for an adjournment to enable 
him to make an application to the judge in 
charge of the Commercial List for its transfer 
to that list, but the judge refused an adjourn- 
ment on the ground that in his opinion pltfs. 
were entitled to choose their tribunal. 
Deft, appealed : — Held : the judge in charge 
of the New Procedure List Was wrong in 
refusing an adjournment, as deft, was entitled 
in such an action to apply to have it trans- 
ferred to the Commercial List. 

(2) A deft, in such an action who desires 
to have it transferred from the New Pro- 
cedure List to the Commercial List should 
apply for this as soon as possible. & his 
application should be beard by the judge in 
charge of the Commercial List without wait- 
ing until the summons for directions comes 
before the judge in charge of the New 
Procedure List. — Butcher, Wetherly & 
Co., Ltd. v. Norman, [1934] 1 K. B. 475 ; 103 
L. J. K. B. 238 ; 150 L. T. 341 ; 50 T. L. R. 
185, 0. A. 
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WORDS AND PHRASES 


A.A.I.] Auct., No. 15a 
about to be wound up.] Coys., No. 7373a 
about to enter from seaward.] Ship., No. 5401a 
absolutely vested in persons of full age.] - Trusts, 
No. 3639c 

accident.] Mast. & S., Nos. 2310a, 2317a, 2317b, 
2331a, 2768a 

accidental slip or omission.] Arbn., No. 1668a 
aocldent insurance business.] Ooys., No. 7490b 
account of payee.] B. op Exch., No. 2846a 
account stated.] Limit, of A., No. 672b 
acknowledgment.] Coys., Nos. 3126a, 4904a ; 

Limit, of A., No. 786a 
action.] Action, Nos. 18a, 18b 
action In respect of copyright.] Coprt., No. 575c 
action or other matter.] Action, No. 35a 
action or suit.] Action, No. 48a 
Act of Parliament.] Stats., No. 3a 
actual cost.] Inc. T., Nos. 276a, 276b 
actually paid.] L. & T., No. 4376a 
additional capital raised ... or provided.] Coys., 
No. 7843a 

additional or larger power.] Trusts, No. 3639a 
adhesive labels.] Coprt., No. 325a 
adopter.] Poor L., No. 604a 
advertising.] Criminal Law, Nos. 81 78a, 8178c 
after marriage in right of wife.] Bkpcy., No. 
7096b 

agency of necessity.] Agcy., No. 215a 
agistment.] Agric., No. 164a ; Animals, No. 342a 
agreement . . . respecting the amount & manner 
of payment.] Courts, No. 895a ; Solrs., 
No. 1228a 

agreement under hand only.] Revenue, No. 
767a 

agricultural holding.] Agric., No. 30f 
aiding & abetting.] Grim., 613a ; Str. Trap., 
No. 117a 

air gun or air rifle.] Revenue, No. 302a 
alienation.] E. D., No. 666a 
all boroughs.] Rates, No. 675f 
all loss.] Arbn., No. 238a 
all lost.] B. of Exch., No. 2414a 
all lots uncleared shall be resold.] Auct., No. 280a 
all my home & personal belongings.] Wills, 
No. 5899a 

all my interest.] Bkpcy., No. 7689a 
all my property real & personal of every descrip- 
tion.] Agcy., No. 296a 
all my relations.] Wills, No. 7496a 
all other goods upon the premises (unless specially 
exempt) sufficient to satisfy the amount of this 
distress.] Distr., No. 737a 
all pleasure grounds.] L. & T., No. 4760a 
all risks.] Bailmt., No. 218a 
alterations & improvements in the buildings.] 
Educ., No. 32a 

amount or value of the subject-matter of the suit.] 
Dbp., No. 482a 

amount . . • remaining in dispute.] Oty. Cts., 
No. 335a 

and co.] Aliens, No. 558d 
annual payment towards the cost of the main- 
tenance & repair.] Hghys., No. 65 
annual salary.] Electric, No. 103b 


annual value.] Inc. T., Nos. 25a — 25d 

annuity.] Coys., No. 7611a 

ante-nuptial or post-nuptial settlements.] H. & W. , 

No. 5624a 

any act or thing or any event happened whereby 
he would be deprived of right to receive 
income.] Bkpcy., No. 5902a 
any grass land.] Agric., No. 56a 
any husband who might survive her.] Sttlmts., 
Nos. 146a, 146b 

any other petition.] Bkpcy., No. 6965a 
any other loss whatever.] Insce., No. 3269a 
apparatus for wireless telegraphy.] Tele., No. 
61a 

apparent.] B. of Exch., No. 2613a 
appeal in an action.] Cty. Cts., No. 776a 
appellant.] Crim., No. 5607a 
application for the review.] Mast. & S., No. 3708a 
applied to charitable purposes only.] See Chari- 
table purposes only, infra 
appropriated.] Bldg. Conts., No. 319a 
approved commercial bills on London.] Ship., 
No. 1723a 

approved Insurance policy.] Bank., No. 756a 
approved subject to adjustment & conditions of 
insurances.] Agcy., No. 2139b 
appurtenances.] Ship., No. 203a 
arising out of the termination of the tenanoy.] 
Agric., Nos. 29a — 29c 
arranged.] Insce., Nos. 729a, 729b 
arrangement.] Coys., No. 7373a 
arrears.] Eccl., No. 3494c 
articles of vertu.] Wills, No. 6332a 
artistic work.] Coprt., No. 111a 
as agent for.] Agcy., No. 2482a 
as at present enjoyed.] Esmts., No. 087b 
as principal.] Mags., No. 1229a 
assault on any constable when in the execution of 
his duty.] Crim., No. 7685a 
assessed.] Coys., No. 6936a 
assessed up to the fifth day of April.] Coys., 
No. 4982b 

assignment.] Aliens, No. 389a 
assignment of property.] Bkpcy., No. 8782b 
association with persons of bad character.] Crim., 
No. 6239b 

assurance of property or of an Interest therein.] 
Easmt., No. 196b 
at all times.] Med., No. 242b 
at charterer's risk.] Ship., No. 2074b 
at customer's sole risk.] Bailmt., No. 140a 
at present.] H. & W., No. 4836b 
at stated periods.] Revenue, No. 619a 
attached.] Hghys., No. 2405a 
attempt.] Crim., Nos. 761a, 761b, 10,779a 
at the time of.] Coys., No. 4709a 
authorise.] Coprt., Nos. 394b, 489a, 489b 
authorised by this or some other Act of Parliament. ] 
Gaming, No. 451a 

authorised Improvements.] Land Imp., Nos. 7 9a — 

79o 

authorised undertakers.] Electric, No. 103a 
autrefois acquit.] Cium., No. 3647a 
autrefois convict.] Crim., No. 3608a 
average.] Food, No. 476m 



WORDS AND PHRA8E8 


bag cargo. 3 Ship., No. 4461a 

baggage of passengers^ Revenue, No. 70a 

balance of money.] Wills, No. 6724a 

bankruptcy matters.] Bkpcy., No. 1662b 

beasts which gain the land.] Eccl., No. 3490b 

become effective.] Comp. Pohe., No. 640a 

been charged.] Inc. T., No. 204m 

before the charge Is gone Into.] -Obim., No. 1032a ; 

Maos., No. 384a 
benefice.] Eccl., No. 3466a 
beneficial Interest.] Inscb., No. 491a 
beneficial owners.] Eqy., No. 688a 
benefit of any persons.] Sttlmts., No. 2600a 
blU of lading.] Adm., No. 641a 
bill, poster or placard.] Elect., No. 1038a 
body of persons • . . established for charitable 
purposes only.] See Charitable purposes only, 
Infra 

bookmaker.] Revenue, Nos. 93a, 93b 

books.] Wills, No. 5332a 

books containing the names of the members.] 

Ind. Soc., No. 27c 

bought of ourselves as principals.] Agcy., No. 
1629a 

British court having Jurisdiction In bankruptcy.] 
Bkpcy., No. 396a 
brothel.] Crim., No. 8143b 
building.] Burial, Nos. 300a, 309a 
bungalow.] S. Land, No. 2701a 
bunkering or other purposes,] Ship., No. 3162a 
burial ground.] Burial, No. 294a 
business.] Aliens, No. 221a ; Bkfc;s\, Nos. 

274a, 274b ; Trade, No 10a 
business etfioacy.] Bldg. Oonts., No. 68a 
butter toffee.] Food, No. 243a 
buttons.] Revenue, No. 93d 
buy.] Agrio., No. 979b 

by any deed or document anticipate, charge, assign, 
or otherwise dispose of.] Bkpcy., No. 6922a 
by order of J. S. & others.] Auot., No. 301a 
by return.] Contr., No. 418a 
by virtue or In consequence of any disposition.] 
Inc. T., No. 691c 


candidate.] Elect., No. 1593a 
cannot exceed six years.] Inc. T., No. 576a 
carrying away.] Mines, No. 325a 
carrying on business.] Aliens, No. 198a 
carry on Its business more economically or more 
efficiently.] Coys., No. 4321b 
carry-over.] Educ., No. 288a 
cash paid.] Coys., No. 4707a 
castings. Iron or steel of light type.] Carr., No. 
1246d 

casualty.] Insce., No. 3289a 
cease to be in foroe.] Mast. «fe 8., No. 3288c 
change of circumstances.] Lunat., No. 629a 
channels between the breakwaters.] Ship., No. 
5401a 

charge • . . fixed under any subsisting agreement 
or special statutory provision . . * lor valuable 
consideration.] uarr., Nos. 1237a — 12371 
charges.] Carr., No. 1349a 
charges of said assured upon said cargo.] Insce., 
No. 561a 

charttabld institution.] Stats., No. 342a 
charitable or pubilo Institutions.] Char., No. 
724a 

oharitable purposes only.] Inc. T., Noe. 472a — 
4721, 476a — 476h 

charities & Institutions as exors. think fit,] Char., 
No. 786a 

charities or such religious bodies as trustees think 
fit.] C h a r ., No. 728a 

charity subsidiary & ancillary.] Char., No. 901a 


charterer.] Agcy., No. 2609a 
charterers 5 risk.] Ship., No. 2606a 
chattels.] E. D., No. I28& 

Chelsea Hospital,] Char., No. 884a 
cheque.] Bank., No. 691d ; B. of Exch., No. 
242a 

chequelet.] B. of Exch., No. 3146a 
ohUd.] Fr. Soo., No. 176d 
children.] H. & W., Nos. 5781a— 5781d 
children or reputed children,] Wills, No. 479a 
chose In action.] Aliens, No. 889a 
Christian principles.] Char., No. 68a 
church.] Char., No. 981a 
church belonging to a monastic order, benefit of.] 
Char., No. 79a 

Church of England.] Char., No. 981b 
cinematograph films.] Trade Mks., No. 611a 
class of creditors.] Coys., No. 7404a 
class of persons.] Dep., No. 176a 
clear yearly sum after paying or deducting Income 
tax Ac super-tax.] Rntohgb., No. 693a 
clergymen of the Church of England.] Char., 
No. 980a 

cllft,] Mast & S., No. 3811b 
closed stations.] Carr., No. 954a 
club.] Clubs, Nos. 111a, 111b 
coal.] Carr., No. 1246c 
coal mine.] Mines, No. S27q 
oolllslon with any object.] Insce., No, 1708a 
commencement of proceedings for compensation.] 
Agric., No. 266c 

committed personally. Mines, No. 1212a 
common fund.] Bkpcy., No. 2028a" 
common gaining house.] Clubs, Nos. 136a, 
140a ; Gaming, Nos. 284a, 284b 
commonly understood.} Elect., No. 1025a 
competent to dispose of property.] E. D., Nos. 63a, 
117a; Powers, No. Iu06a 
completion.] Agrio., No. 266m 
comprised In any hire-purchase agreement.} 
Distr., No. 424a 
compromised.] Insce., No. 729b 
compulsory examination or deposition before any 
court on the hearing of any matter In bank- 
ruptcy.] Bkpcy., No. 4637a ; Crim., No. 
2204a 

compulsory process of any court of law.] Crim., 
No. 2204a 

condonation.] H. & W., No. 3179a 
oonduoted by himself.] Med., Nos. 260a, 260b 
conduct of the parties.] H. & W., Nos. 6364a, 
5365a 

confiscation or destruction by the Government of 
the country.] Confl., No. 17a 
consecutive Journeys.] Animals, No. 688a 
consent of owner.] Agcy., Nob. 486a, 495a, 495b 
consent or permission of the true owner.] Bkpoy., 
No. 6746a 

consequences of hostilities or warlike operations. 

Ship., No. 8755a 

contemplation of marriage.] Wills, No. 1522a 
contiguous.] Bates, Nob. 226oc, 226dd 
contract carriages.] Str. Trap,, No. 70h 
contract for sea insuranoe.] Insce., No. 262a 
contract for the repaymentby a borrower of money 
lent to him.] Money, No. 358b 
oontraet for the sale or other disposition of land or 
any Interest In land.] 8. Land, No. 79a 
oontraet In writing.] Arbn„ No. 1162a 
oontraet made within the Jurisdiction.] Arbn», 
No. 1981b 

contract of employment.] Insce., No* 3217ee 
contract to receive a share of the profits.] Bkpoy., 
No. 4363a 

contracted.] Insob., No* 3195a 
contrary intention.] Easmt., No. 186a 



contrary or other intention.] Exoas., No. 6620a 
contrary stipulation.] Aliens, No. 2X61 
contributory.] Ooys., No. 6217a 
control.] Incj. T., No. 674q 
conveniences.]- Corpns,, No. 097a 
conveyance of a private party.] Str. That., No. 76b 
conveyance of minerals.] Minks, No. 826c 
corporation constituted under the law of the 
United Kingdom or any part thereof.] Exors. , 
No. 919a 

corroboration in material particular.] Basty., 
No. 325a 

cost of repairs.] Insob., No. 8289a 
costs* charges or expenses, properly incurred 
Incident to the sale.] Mtge., No. 4326a 
costs of the execution.] Ooys., No. 6024a 
counselling A procuring.] Orem., No. 9490a 
counterclaim, set-off or cross demand.] Bkpcy., 
No. 940a 

county court or other oourt for the recovery of 
small debts.] Poor L., No. 225b 
court.] Courts, Nos. 11a, 17a, 17b 
court In which the plaint was entered.] Cty. 
Ore., No. 760b 

covenant or provision . . . having reference to the 
subject-matter.] L. A T., No. 2792a 
cream.] Food, No. 476c 
creditor.] Bkpcy., No. 8869a 
creditor entitled to benefit of deed.] Bkpcy., 
No. 8646a 

crime.] Orim., Nos. 5a, 5309a 
criminal case.] Dep., Ola 

criminal cause or matter.] Grim., Nos. 6293a, 
0298a ; OR. Pract., No. 797a 
criminal habits A tendencies.] Grim., Nos. 5239b 
— 5239e 

cruelly ill-treating.] Animals, Nos. 672a, 587a 
current prices.] S. Goods, No. 430a 
current rates.] Ship., No. 1731a 
custody of the child.] Orem., No. 9399a 
customarily made up.] Inc. T., No. 204d 
customer.] Bank., Nos. 289a, 292b, 692d 
customers.] Trade, No. 498a 


damage done by a ship.] Adm., Nos. 484a, 486o 
Ship., No. 6811a 

damage to hull or machinery.] Insce., No. 1830a 

dealer in milk.] Inc. T., No. 79a 

debt.] Bkpcy., Nos. 1057a, 8809a 

debt or other legal thing in action.] Bldg. 

Oonto., No. 842a ; Chos., No. 77a 
debts due or growing due to bankrupt.] Bkpcy., 
Nos. 6858a, 0868b, 0858c 
deckload.] Insce., No. 1931a 
decree, order, sentence, or decision.] Dep., No. 021a 
deduction for or in respect of bad or negligent 
work*] Fact., Nos. 204a, 264b, 264c 
deed.] Corpns., No. 182a 
defeasance or oondltlon.] B. of Sale, No. 228a 
defined.] Waters., No. 202a 
definitive publication of any order.] Char., No. 
2154a 

del credere agent.] Agcy., No. 127a 
delivering cargo.] Ship., No. 8034a 
demand.] Pub. Hlth., No. 502d 
demand ... in, to, or on the property.] L. A T., 
No. 2792a 

da minhnla non curat lex.] Action, No. 303a; 
Oopbt., No. 48b 

dental surgeon.] Med., No. 218a' 
dentist] Work, No. 109a 
deposit] Gamino, No. 408a 

Ooprt., Nos 77a, 11 la, 229a; Trade 
' 'Her., No. 898a 
determination.] Rys., No. 508a 
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determined by a legal notice to quit or otherwise.] 
I*. A T., No. 6967a ; Mtge., No. 732a 
devolve in accordance with the general law.] 

Desct., No. 283f 

direct A particular interference with business.] 
Bldg. Conts., No. 287a 
direct loss or damage.] Const. Law, No. 499a 
direct or contributing cause of the aeoldent.] 

Guar., No. 1826c 

direct taxation.] Dep., Nos. 135a— 136e, 142a 

directors.] B. op Exch., No. 763a 

disabled from acting by any provisions of this Act.] 

L. G., No. 27b 

discovery.] Inc. T., Nos. 254a, 692c 
discovery by the party aggrieved of the matter 
complained of.] Carr., No. 1224a 
dishonesty.] Insce., No. 3200a 
dismissed.] Orim., No. 6434a 
disorderly house.] Orim., No. 4222a 
dispute.] Bank., No. 112a 
dispute concerning wages.] Fish., No. 497a 
distribution of capital assets.] Sttlmts., No. 1998a 
disused burial ground.] Burial, Nos. 291a, 294a, 
309a 

divided between.] Wills, Nos. 7179a, 8538a 
dividends.] Bank., No. 691d ; B. of Exch., 
No. 242a 

divine service.] Crim., No. 7096a 
dock charges.] Rys., No. 750a 
documents used in the ordinary oourse of business.] 
B. op Sale, No. 138a 
domestic animal.] Animals, No. 602a 
domestlo service.] Work, No. 113a 
domestic & private use only.] Ooprt., No. 483c 
donatio mortis causd.] Gifts, Nos. 294a, 337a, 
850a ; Mtge., No. 3463a 
double dipped.] Animals, No. 090a 
dramatic piece.] Ooprt., No. 99a 
driving In a manner dangerous to the public.] 
Str. Trap., Nos. 222d, 222e 
driving recklessly or in a manner dangerous to the 
public.] Str. Trap., No. 222b, 222c 
driving . . . under the influence of drink.] Str. 
Trap., Nos. 222f, 222g 

driving without due oare A attention or without 
reasonable consideration.] Str. Trap., No. 
222a 

drunk.] Intox., No. 764a 

due A payable within twelve months next before.] 
Rates, No. 1188a 
due notice.] H. & W., No. 342a 
duly authorised.] Mags., No. 1229a 
during.] Time, No. 324a 
duties of customs A excise.] Deps., No. 135e 
duty due upon an account of real property.] E. D., 
No. 2O0e 

dwelling-house.] Grim., No. 10,815a ; L. A T., 
No. 7351b ; Pub. Hlth., No. 602g 


E. A O. E.] Salb of Goods, Vol. XXXIX., 
p. 401, No. 885 

educational establishment,] Inc. T., No. 540a 
education of candidates for Holy Orders.] Char., 
No. 75a 

ejusdem generis.] Garb., No. 685c ; Char., 
No. 756a $ Confl., No. 039a ; Hghys., 
No. 1436f ; Insce., No. 866a; Nuis., No. 
134b ; Ship., No. 8102a 

electrically propelled vehide.] Revenue, No. 140a 
emoluments.] Metrop., Nos. 29a, 29b 
employee.] Dep., No. 135h 
employers of workmen.] Fact., No. 163a 
employment.] Ino. T., Nos. 812a, 495a, 496a — 

enable her to leave the port.] Ship., No. 8872b 
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enemy.] Aliens, Nos. 193a, 392a 
enemy debt.] Aliens, No. 215b 
England, unto my country.] Char., No. 217c 
engravings.] Coprt., No. 229a 
entailed interest.] Sttlmts., No. 3143f 
entering the employment.] Mast. & &., No. 3837a 
entertainment.] Revenue, No. 791a 
entrusting.] Crim., Nos. 10,316a — 10,315c 
entry Into Insurance.] Poor L., No. 1672a 
equipment.] Char., No. 1332a 
equitable assignment.] Bkpcy., No. 2902a 
error In law on the face of an award.] Arbn., 
No. 1598b 

error of law apparent on the record.] Crim., 
Nos. 6298a, 0298c 

estimated to be bad.] Inc. T., No. 592b 
everything I die possessed of.] Wills, No. 0030a 
evidence of character & repute.] Crim., No. 
5308a 

except to the amount of any cash paid to the 
company.] Cos., No. 4707a 
exceptional.] Carr., No. 1323a 
exceptional quotations.] Pood, No. 470m 
exceptional war measures.] Aliens, No. 223b 
excusable.] Bkpcy., No. 8557a 
execution of the works.] Comp. Pche., No. 284a 
exercise of prerogative right to His Majesty.] 
Const. Law, No. 634a 
exert Influence.] Contr., No. 5168a 
existing circumstances & conditions.] Ship., No. 
5080a 

expenses & maintenance of patients from the 
' parishes of S. & S.] Char., No. 42a 
expenses . . . Incurred ... by reason ... of notice 
to treat.] Comp. Pche., No. 2211a 
expenses necessarily incurred in carrying this Act 
Into effect.] L. G., No. 550a 
exported.] Rates, No. 22Gkk 
express carriages.] Str. Trap., Nos. 70j, 70k, 701 
express trust.] Exons., No. 3818a 
external & visible Injury.] Animals, No. 145a 


faotory.] Pact., No. 180b 

factory or workshop.] See Industrial heredita- 
ment, infra 

fair dealing.] Coprt., Nos. 43a, 489a 
fair wear & tear,] Ship., No. 3092c 
false In any material particular.] Crim., No. 
10,352a 

false pretences.] Grim., No. 9340a 
false representation.] Fr. Soc., NO. 174a 
false statement ... in relation to . . . personal 
character.] Elect., No. 1038b 
family.] L. & T., No. 7107b 
father.] Aliens, No. 20a 

father . . . or reputed father.] Poor L., No. 604a 
faute grave ] Mast. & S., Nos. 470a, 470b 
features of shape, configuration, pattern, or orna- 
ment applied to any article.] Coprt., No. 111a 
fees & actual expenses.] Coys., No. 6950a 
final award.] Arbn., Nos. 1058a, 1067a 
final judgment.] Confl., No. 1 1 13a 
final judgment or order.] Bkpcy., No. 830a 
fine.] L. & T., No. 5269a 
firearm.] Revenue, No. 302a 
fire brigade duties.] Pub. Hlth, No. 584a 
fire Insurance business.] Coys., No. 7490a 
first arose.] Inc. T., No. 449a 
first option.] Contr., No. 6b 
first owner.] Coprt., No. 229a 
first published.] Coprt., No. 10a 
fit for habitation.] L. & T., No. 3106a 
fitness or propriety.] Intox., No. 299a 
flour.] Aqric., No. 979c 
for.] Time, No. 324b 


for & on account of.] Crim., No. 5943b 
for any term suitable.] L. & T., No. 1978a 
for a purpose.] Revenue, No. 140b 
for default of silch issue.] Sttlmts., No. I34a 
for her use only & to do as she may wish In her life- 
time.] Char,, No. 057a 
for his own benefit.] Bkpcy., No. 6401a 
for some period less than the life of the child.] 
Inc. T„ No. 575b 

for the benefit of.] Inc. T., No. 645b 
for the benefit of his wife.] Bkpcy., No. 6012a ; 
H. & W., No. 1223a 

for the purposes of this scheme.] Electric, No. 6b 
for use ... In connection with agriculture & 
horticulture.] Med., No. 272a 
force majeure.] Bldg. Conts., No. 65a 
forged.] Confl., No. 706a 

formal contract to be signed In due course.] Contr. . 

No. 540c ; Theatres, No. 64a 
forthwith.] Estpl., No. 697a 
foundation Mass.] — Char., No. 106a 
found by night having In his possession without 
lawful excuse implements of housebreaking.] 
Crim., No. 5478a 

found in the United Kingdom.] Aliens, No. 541a 
founded on contract.] Money, No. 434a 
fraudulent assignment.] Bkpcy., Nos. 464a, 690a 
fraudulent conveyance.] Bkpcy., No. 7339a 
fraudulent preference.] Agcy., No. 2273a ; 
Bkpcy., Nos. 4665a, 7160a, 7172a, 7176a, 
7185a, 7339a, 7361a, 7393a, 7414a ; Coys., 
Nos. 3353b, 4699a, 4709a, 6746a 
fraudulent purpose.] Coys., No. 3353b 
free & clear of all taxes & Incumbrances what- 
soever.] Rntchgs., No. 592b 
free from Incumbrances.] E. D., No. 244a 
free house London.] S. Goods, No. 453a 
free of all death duties.] E. D., No. 209c 
free of all duties.] E. D., No. 777a 
free of income tax.] Rntohgs., No. 592a 
free from all death duties.] E. D., No. 227b 
freight- transport hereditament.] Rates, Nos. 
226jj— 220tt 

fresh evidence.] Basty., Nos. 366a, 380b ; H. & 
W., Nos. 0251b, 6255b, 0265c 
front.] Hghys., No. 2580a 

full benefit of all pending contracts & engagements 
& of all other property.] Contr., No. 4957a 
full regular pay.] Mast, k S., No. 628c 
furniture.] * Wills, No. 6026a 


game or pretended game of chance.] Gaming, 

No. 322c 

gardens for the sale of produce.] Inc. T., No. 83a 
general contingencies.] Arbn., No. S72& 
general provisions.] Metrop., No. 42a 
generalia specialibus non derogant.] Comp. Pche., 
No. 050b 

German Government for the benefit of Its soldiers 
disabled In the late war, gift for.] Char., 

No. 23c 

German national.] Aliens, No. 215j 
given by the borrower.] Money, No. 3$3r 
gone away.] Bkpcy., No. 5475a 
good cause.] Libel, No. 2198a 
good character.] Crim., No. 3820c 
goods.] B. of Sale, No. 138b 
goods & chattels.] Cohlds., No. 394a 
goods, wares, & merchandizes.] Coys., No. 2211a 
goods works.] Char., No. 823a 
got by Cheshire Cheese, warranted sound*] 
Animals, No. 416a 

grandchildren of any degree.] Wills, No. 6728a 
grandparent.] Fr. Soc., No. 174a 
grantor.] B. of Sale, No. 288a 
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grave & weighty.] H. & W., No. 2470a 
gross value.] Inc. T., No. 25e 


haulage & traction.] Electric, No. 43a 
heir-at-law.] Oohlds., No. 15S3a 
heirs of my brother & sisters.] Wills, No. 7179a 
herein specified.] S. Goods, No. 1887c 
high contracting parties.] Str. Traf., No. 260e 
highway.] Hohts., No. 1804a 
His Majesty’s ships.] Adm., No. 130a 
hoarding or similar structure.] Pub. Hlth., 
Nos. 204a, 204b 

holder in due course.] Bane., No. 687a ; B. of 
Exch., No. 806a 

holding.] Agbic./No. 266x, 267d 
holiday.] Bmp., No. 4046a 
home of rest.] Char., Nos. 47b— 47d 
honest.] Bkpoy., No. 8557a 
honour & interests of the medical profession.] 
Action, No. 240a 

Honours Pinal. Institute of Chartered Account- 
ants.] Injon., No. 006c 
hospital.] Inc. T., No. 58a 
hospital or other charitable or benevolent institu- 
tion.] Char., No. 765a 
hostile person.] Aliens, No. 280a 
house with the furniture & fittings as it stands.] 
Contr., No. 420a 

household effects.] Wills, No. 412a 
husband.] H. <fe W., No. 2030a 


if any dispute should arise as to the agreement or 
any matter or thing therein or Intention or 
construction thereof.] Arbn., No. 23 7 a 
If he deems it to be conducive to the public good.] 
Aliens, No. 561a 

if peace is not declared.] Const. Law, No. 487b 
If the mare was not all right she was not his.] 
Animals, No. 476a 

ignorantla legis neminem excusat.] Bldg. Conts., 
No. 383b 

illegality.] Insce., No. 2527a 
Immediate consequences.] Insce., No. 720c 
Immediately before.] Poor L., No. 315a 
Impossible in law.] Mags., No. 500a 
Improper conduct.] Crim., No. 10,506a 
improvements.] Land Imp., No. 79b 
imputations on the character of . . • the witnesses.] 
Crim., No. 4734a 

inaccurate description.] Elect., No. 1145a 
In all respects reasonably fit for human habitation.] 
L. & T„ No. 3160a 
In any action.] Evtd., No. 4428a 
in apparent good order & condition.] Ship., 
No. 2257a 

In arrear.] Coys., No. 3734a 
In charge of any vehicle.] Insce., No. 3157a 
income.] Bkpcy., No. 7603b ; Inc. T., No. 557a 
income arising from any part of my estate.] 
Prtnrs., No. 1162a 

Income tax at the current rate.] Bntchgs., No. 
587a 

In connection with.] Ship., No. 8697a 
in connection with the work.] Guar., No. 1826b 
Inconsistent with the provisions of this Act.] 
Pact., No. 211a 

Incorporated accountant.] Injon., No. 906b 
Incorporated company.] B. of Sale, No. 144a 
Increase of capital.] Coys., No. 1126a 
Independent contractor.] Mast. & S., Nos. 2213a, 
2216a, 2220a 

In dispute.] Animals, No. 390a ; Mast. & S., 3849a 
industrial hereditament.] Bates, Noe. 226a — 
226bb 


initial share issue.] Coys., No. 1814a 
in public interest.] L. & T., No. 7298a 
In pursuance of any Compensation Scheme.] 

Mast. & S., No. 3822c 

in relation to the removal of the wreck.] Insce., 
No. 1865a 

instead of the insured car.] Insce., No. 3217e 
institute, society or nursing home ... as provide 
for persons of moderate means.] Char., 
No. 47a 

in such position or of suoh construction as to be 
equally safe to every person employed or work- 
ing in the factory as it would be if it were 
securely fenced.] Fact., No. 76a 
insufficiency of packing.] Ship., Nos. 2257a, 3649a 
insurance on his life.] Inc. T„ No. 549a 
intended execution of public duty.] Pub. Auth., 
No. 777b 

Intent.] Crim., No. 751a 

intent to defraud creditors.] Coys., No. 3353a, 

3353b 

Intent to extinguish.] Sttlmts., No. 2727a 
interest.] E. D., No. 03a ; Inc. T., Nos. 380a, 545e 
Interested.] Coys., No. 8419a 
interest in respect of money charged upon or pay- 
able out of land.] Action, No. 48a 
interest ... on any securities Issued under the 
War Loan Acts, 1914 to 1917.] Inc. T., 
No. 317b 

interest provided by the deceased.] E. I)., No. 07a 
interfered . . . with the management of the mine.] 
Mines, No. 1120a 

Interference with the freedom of inter-State trade.] 

Dep., No. 188a 

International carriage.] Str. Trap., No. 2G0e 
in the actual possession or entitled to the receipt.] 

Wills, No. 8032a 

In the body.] B. of Exch., No. 1548a 

in the body of it made payable at a particular place.] 
Limit, of A.. No. 154a 

In the course of his trade or business.] Bkpcy., 
Nos. 0059a, 0746a 

in the course of trade.] Bbvenue, No. 140b 
in the event of peace not being concluded.] Const. 
Law, No. 487a 

in the nature of a fine.] L. & T., No. 5269a 
in the ordinary course of business.] B. of Excii., 
No. 2475b 

in the ordinary way.] H. & W., No. 4900a 
In trust for any creditor.] Bkpcy., No. 7414a 
investigation of title.] Mtge., No. 4001a 
involuntarily alienate or encumber.] Aliens, 
No. 215h 

issue.] Coys., No. 2589a ; Wills, No. 0239a 

issue of shares ... to holders of shares in the 
existing company.] Coys., Nos. ^lSSa, 7155b 
Issued.] Bank., No. 687a ; Coys, No. 439a 
is twenty-one years of age.] Crim., No. 6240b 
It being my wish.] Trusts, No. 379a 


Jew.] Eccl., No. 4047a 
Jewish National Fund.] Char., No. 216a 
judgment.] Cty. Ots., No. 787a 
judgment in rem.] Jdgmts., No. 54a 
judgment or order.] Jdgmts., No. 30a 
judicial officer.] Dep., No. 393a 
jurisdiction within . . . foreign countries.] 
Dep., No. 20a 
Jus tertli.] Nuis., No. 698a 
just & equitable.] Coys., No. 5357c 


keeper.] Aliens, No. 558a ; Corpns., No. 903b ; 
Crim., No. 8177a 

keeping a place ... for receiving money.] Gam- 
ing, No. 401a 
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keeping open shop.] Med., ‘No. 242b ] 

knock-out.] Auer., No. 76a 
knowing that he Is fully aware of my intention*] 
Wills, No. 461a 
knowingly,] Cots., No. 3916a 
known.] Waters., No. 262a 
known, admitted, & approved of*] Med., No. 263a 

landlord.] Agrio., Nos. 266b, 265c, 266m, 266z ’ 
L. & T., Nos. 7351a, 7361b, 7352a— 7362d * 
Rates, No. 226ee 

land or any interest In land.] Contr., Nos. 337a, 
837b 

last will & testament*] Exors., No. 1351a: 

Wills, No. 717a 
law library.] Wills, No. 5935a 
lawfully sublet*] L. A T., No. 7254c 
lease of mines & minerals.] L.* A T., No. 6399a 
leasehold.] S. Land, No. 1138a 
leaving Issue . . . surviving.] Wills, No. 9748a 
legacies.] E. D., No. 209o 
legal & other remedies.] Bldg. Conts., No. 845a 
legally Incapable.] Lunat., No. 26a 
legally liable.] Pub. Hlth., No. 335b 
legal right to compensation.] Const. Law, No. 
1534a 

lessee,} Grim., No. 8143a ; L. & T., No. 6361a 
liberty to apply.] H. & W., Nos. 5459a, 5469a 
lighter.] Ship., No. 6608a 
liquidated damages or penalty*] Damgs., Nos. 
426a, 426b, 487a 

11s Inter partes.] Inc. T., No. 689a 
Lister Institute of Preventive Medicine.] Char., 
No. 47a 

load.] Ship., Nos. 2974a, 2074b 
local land charge.] S. Land, No. 1016a 
local rate.] Bkpcy., No. 4281a 
loitering for the purpose of bookmaking.] Gaming, 
No. 319a 

London Agency.] Aliens, No. 221a 

London Library.] Char., No. 251a 

long continued exposure.] Mast. & S., No. 38111 

loss, damage or delay.] Str. Trap., No. 260a 
loss sustained.] Guar., No. 1745a; Stk. Ex., 

No. 217a 

lost. ] Inscb., No. 3282a 


machine or Implement moved by steam, water or 
other mechanical power.] Fact., No. 44a 
maintain.] Hghts., No. 2644a ; Rts., No. 078a 
maintain, keep & leave ... In good & proper 
order & condition.] L. & T„ No. 4760a 
maintenance.] Rates, No. 226d 
majority of creditors.] Bkpcy., No. 8772a 
manner & form.] Dep., No. 192a 
mansuetss naturae.] Animals, Nos. 183a, 258a 
manual labour.] Work, Nos. 146a, 146b 
market garden.] Agrio., Nos. 267b, 267c, 267d 
market overt.] Mkts., No. 472a 
material evidence . * . Implicating the accused.] 
Crim., Noe. 4826a, 4826b 

materially altered,] Bank., No. 629a; B. op 
Exes., Noe. 2462b, 2476b 
matter of practice & procedure.] Arbn., Nos. 

523a, 630a ; Solus., No. 1391a 
may.] Stats., No. 1364a 
may order*] Oty. Ots., No. 198a 
may remove.] Lunat., No. 1688c 
may supply.] Electric, No. 4Sa 
mean. Pood, No. 476m 

members*] Clubs, No. 21a ; Cots., No. 7669a ; 
Inc. T., No. 674r 

memorandum in writing.] Auer., Noe. 63a, 76a ; 

L. A T., Nos. 370a, 396a 

» 


memorandum of agreement.] Money, No. 858p ; 

Revenue, Noe. 648a, 548b 
mens rea.] Grim., No* 40a 
mercantile agent.] Aoor., Noe. 485a, 489a, 489b, 
489c, 495b 

minerals.] Mines, No. 651a 
mineral substanoes.] Mines, No. 651a 
mines, minerals & mineral substances.] Mines, 
No. 651a 

minimum weight.] Wghts., No. 119a 
misconduct] Ornrs., Nos. 162a, 308a 
misdemeanour.] Med., No. 205b 
misfortune without any misconduct] Bkpcy., 
No. 1657e 

missionary purposes.] Char., No* 702a 
mistake.] Rati®, No. 1617a 
mixed charity.] Char., No. 2187 
model form of conveyance specially prepared.] 
Sp. Ppce., No. 282a 
modification.] Mast. & S., No. 3801d 
money.] Wills, Nos. 5696a, 6720a, 6731a 
money Invested on any security.] Mtgh* No. 
1324a 

money laid out or expended for the purposes of 
the trade.] Inc. t., No. 222b 
money secured on mortgage.] Exors., No. 5694a 
monies.] Wills, No. 6708a 
moored vessel.] Ship., No. 5608a 
motor car.] Str. Trap., Nos. 186b, 232a 
M. S. A.] Injon.* No. 906a 
my own heirs whatsoever.] Sttlmts., No. 140a 

name other than that by which he was ordinarily 
known.] Aliens, Nob. 558c, 658d 
national Interest] Mines, Nos. 180a, 327a, 327c 
National League of the Blind.] Char., No. 23a 
nationals of the former Austrian Empire.] Aliens, 
No. 2151 

nationals of the former Kingdom of Hungary.] 
Aliens, No. 49h ; Prize L., No. 1103a 
nature or conduct of the defence.] Grim., No. 
4751a 

necessary approaches.] Rys., No. 197a 
necessary either for disposing fairly of the matter 
or for saving oosts.] Adm., No. 1047a 
negligence.] Bank., No. 289a 
negligence of master.] Inscb., No. 1660a 
negligent in the observance or performance of any 
of his ordination promises.] Ecol., No. 2717a 
nephews & nieces.] Wilis, No. 6754a 
nepos.] Dbsct., No. 134a 
net profits.] Prtkrs., No. 1841a 
new building.] Hghts., No. 2691a 
new erection.] Hghts., Nos. 2592a, 2592c 
new exceptional rate.] Carr., No. 1323c 
newly-born.] Grim., No. 8266a 
new street.} Hghts., No. 951a 
next quarter sessions.] Rates, No. 1392a 
no application for a new trial before a referee shall 
be made.] Arbn., No. 2580b 
no liability . . . for any accident or damage*] 
Baxlht., No. 140b 
nominee.] Fr. Soo., No. 155a 
no person shall met as suoh agent or canvasser*] 
Money, No. 381a 

not being earlier than.] Pact., No. 211a 
notice of suspensatlon or Intended suspension of 
payment*] Bkpcy., No. 957a 
notice to quit*] L. <fc T*, No. 7281a 
not negotiable.] Agcy., No* 989a 
not required.] Comp* Pghb., No. 116b 
not required for the purposes for which ft has beep 
acquired*] Comp. Poke., No. 116b 
novus aetue Intervmiiens.]* Animals, No. 205a * 

hew or hereafter in force.] Dsn., No. 164a 
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now paid.] B. of Baud, No. 237a 
nudum pactum.] Contract, No. 3809a 


obiter dicta.] Jdgmts., No. 517b 
objects eoaneoted with the ohurch as he shall 
think lit.] Char., No. 717a 
objects of charity or any other public objects in 
parish of F.} Char., No. 751a 
obstruction.] Hghys., No. 2592a 
obtained.] Crim., No. 10,754b 
obtained under circumstances which amount to 
• . • misdemeanour.] Crim., No. 10,752a 
occasional.] Mast. & S.» No. 3801a 
occupied & used.] Bates, No. 226b 
occupied for the purpose of business.] Elect., 
No. 96a 

occupier.] Fact., 44a ; Wills, Nos. 5239a 
occurrence of any other event.] Trusts, No. 2273b 
offence.] Crim., No. 1676a 
offer In writing to withdraw notice to quit.] Agric. , 
No. 260e 

office or employment of profit.] Inc. T., Nos. 488a, 
489b 

official guide.] Coprt., No. 135a 
oldest respectable inhabitants.] Char., No. 23b 
omnia praesumuntur rite esse acta.] Wills, 
No. 1158a 

on aooount of our principals.] Agcy., No. 2546a 

on a sale being effected.] Agcy., No. 1776c 

on a special occasion.] Str. Trap., No. 76h, 76m 

on a voyage.] Insce., No. 720b 

on or about.] S. Land, No. 880a 

on or before.] Inc. T., No. 638a 

on sale by private treaty.] Agcy., No. 1776a 

on signing this charter.] Agcy., No. 1786a 

on the sale of any article.] Agric., No. 971a 

on the understanding.] Trusts, No. 401a 

one year’s wages.] Wills, No. 7637a 

open space.] Sttlmts., Nos. 3151b, 8161c 

openly produced & read.] Elect., No. 1109a 

opposite to.] Waters, No. 475a 

order.] Jdgmts., No. 368a 

order, disposition or reputed ownership.] B. of 
Sale, No. 073a 

order or judgment.] Bkpcy., No. 8490a 
orders to be acknowledged by return.] Contr., 
No. 418a 

order ... to do an act.] Corpns., No. 1493a; 
Ontmpt., No. 628a 

order to pay forthwith or within a fixed time after 
receipt.] Bkpcy., No. 8398a 
ordinarily resident.] Aliens, No. 13a; Inc. T., 
Noe. 131b, I31o 

ordinary course of business.] Agcy., No. 495b 
ordinary necessaries of life.] Mast. &S., No. 2120a 
original literary work.] Coprt., Nos. 43a, 43b 
original or first vendors.] Med., No. 253a 
or In some other responsible insurance office to be 
approved by the lessor.] L. & T., No. 5009a 
or other authority.] Str. Trap., No. 55a 
or their Issue.] wills* No. 10,020 
other funds* charities & institutions as my exors. 
in their absolute discretion shall think fit.] 
Char., No. 47a 

other services.} Hghys.* No. 1435f 
other source.] Electric, No. 6a 
others.] Wills, No. 10263a 
otiiarwlse.] Bates* No. 1146a 
otherwise absenting himself to the Intent to delay 
creditors.] Bkpoy., No* 669a 
otherwise than as a private dwelling-house.] 
S. Land, No. 2785a 

wfterwls# than by reason of a contract.] Coys.* 
No. 6352a 

outgoings .] I*. &T«* No. 4482a ; Rates, No. 226ee 


out of or in the course of the employment.] Mas t. 

& 8., Nos. 2340b— 2737b 
outstanding liabilities.] Coys., No. 2344a 
owner.] Pub. Hlth., Nos. 602a 
owner for the time being.] Hghys., No. 2439a 
owner, occupier, keeper or person as aforesaid.] 
Gaming, No. 358a 

owner of the goods.] Pawns, No. 178a 


packing or wrapping paper.] Revenue, No. 93c 
paid.] Cos., No. 4707a; Inc. T., No. 557a 
paid office.] L. G., No. 14a 
parent.] Eduo., No. 99a 
parish property.] Poor L., No. 34a 
parochial institutions or purposes as he shall select.] 
Char., No. 717b 

partial consideration.] E. D., No. 107a 
particulars of claim.] Agric., Nos. 280 v — 260x 
part with the possession of the demised premises or 
any part thereof.] L. & T., No. 5186a 
patentee as such.] Pats., No. 1087f 
patriotic purposes or charitablo institutions or 
objects.] Char., No. 740b 
peace, order, & good government.] Dep., Nos. 
179a, 234b 

penalty or liquidated damages.] Damgs., Nos. 
426a, 420b, 487a 

pending the settlement of his claim.] Mast. & S., 
No. 4137a 

performance in public.] Coprt., Nob. 483a- -483d 
peril of the sea.] Ship., No. 2000a 
permanent Improvements.] Sttlmts., No. 1873a 
permit.] L. & T., No. 2932a 
permits such premises ... to be used as a brothel.] 
Crim., No. 8143b 

permitting.] Str. Trap., Nos. 70r, 76s 
persistent cruelty.] H. & W., No. 6105a 
person.] Bank, No. 128a ; Corpns., No. 907a ; 
Electric, No. 33a; Solrh , No. 4725a 

person affected by the decision of the court.] 
Adm., No. 1597a 

person aggrieved.] Bkpcy., Nob. 4808a, 4808b ; 
Food, No. 470b ; Hghys., No. 1894a ; Rates, 
No. 1158d ; Str. Trap., Nos. 5a 
person authorised.] Med., No. 242b 
person claiming to be entitled to any money 
deposited in such savings bank.] Bank., 
No. 112a 

person entitled to receive the rents & profits.] 

Agric., No. 206m 

person entitled to require a legal estate to be con- 
veyed to or otherwise vested in hlm.J L. & T., 

No. 1520a 

person having an Interest in the inquiry.] Adm., 
No. 1597a 

person interested.] Eccl., No. 2443h 
person interested In the estate.] Exons., No. 
2314a 

person interested in the land.] Agric., No. 206u 
person in the employment of the company.] 

Coys., No. 3526a 

person in trust for any creditor.] Bkpcy., No. 
7414a 

person managing or conducting an entertainment.] 
Corpns., No. 903b ; Crim., No. 8177a 
person of full age.] Corpns., No. 903a 
personal effects.] Wills, No. 5362a 
personal estate.] Contl., No. 511 
personal negligence or wilful act of the employer.] 
Mast. &> S., No. 4071c 
personal luggage.] Insce., No. 32171 
person suffering loss by exercise of powers.] 
Agric.* No. 26 6t 

persons beneficially interested In possession.] 
Trusts, No. 3476b 
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per working hatch.] Shtp., No. 8920a 
pipes, rain water, & their connections, oast iron or 
steel.] Carr., No. 1246b 
placards, posters or advertisements other than 
plates or other similar announcements.] L. 
& T., No. 3020a 

place.] Gaming, No. 368a; Intox., No. 306a 

place appropriated to public religious worship.] 
Hghys., No. 2406b 
place of business.] Pract., No. 448a 
place of business within the United Kingdom.] 
Corpns., No. 1644a 

place of dramatic entertainment.] Coprt., No. 
99a 

place of residence.] Lunat., No. 1902a 
plead guilty or admit the truth of the charge.] 
Aliens, No. 558h 

policy effected on his own life.] Insce., No. 1228a 
possession. S. Goods, No. 1461c 
possession or apparent possession.] B. of Bale, 
No. 073a 

possession, order or disposition.] Bkpcy., Nos. 

0607a, 0610a, 0069a, 0708a, 0746a 
post-nuptial settlement.] H. & W., Nos. 6023a, 
6023b, 6624a, 6024b, 6026a, 6026b 
post office offence.] Grim., No. 6166a 
pound.] Money, No. 17d 

power ... to appoint or dispose of property as he 
thinks fit.] E. D., No. 117a 
prejudiced by a voluntary winding-up.] Coys., 
No. 7203a 

premises.] Action, No. 004a ; Aliens, No. 668 a ; 

• Elect., No. 96a ; Fish., No. 170a ; Inc. T., 
No. 228b ; L. & T., No. 2306f 
premises exclusively appropriated to public religious 
worship.] Hghys., No. 2406b 
premises in such a state as to be a nuisance.] 
Nuis., No. 304a 

premises on which machinery ... is temporarily 
used for the purpose of the construction of a 
building.] Fact., No. 180b 
prepared or published by or under the direction or 
control of His Majesty.] Coprt., No. 86a 
presently or presumptively or prospectively pay- 
able.] E. D., No. 227b 

preservation of all animals, birds or other creatures 
not human.] Char., No. 208a 
pressure.] Bkpcy., Nos. 7172a, 7201a 
previous twelve months.] Mast. & S., Nos. 3231c, 
3801h 

prioes to be agreed upon.] S. Goods, No. 28a 
primary purpose & use.] See Industrial heredita- 
ment, supra 

prime cost.] Insce., No. 491a 
Primrose League.] Char., No. 217b 
principles of practice.] Agric., No. 266ff 
printing or knowingly circulating coupons.] Gam- 
ing, Nos. 415a— -416d 
private papers.] Wills, No. 6961a 
private pleasure.] Insce., No. 3217g 
private profit.] Coprt., No. 389a 
private purposes.] Insce., No. S217n 
private wharf.] Carr., No. 1166a 
proceeding.] Pub. Auth., No. 882a 
proceedings.] Libel, No. 1668c 
proceeding by action ... to enforce a restrictive 
covenant.] B. Land, No. 2807a 
proceeding.. . . for recovery Of a fine or penalty 
imposed in relation to an offence against any 
law of exotse.] Revenue, No. 811a ; Str. 
Trap., No. 117b 

proceeding instituted.] Action, No. 90a 
proceedings ... In respect of an alleged deficiency. 

in weight.] Food, Nos. 439a, 4391 
process . . . including the preparation for glazing.] 
Mast. & S., No. 3811f 


process involving exposure to silica dust*] Mast 
& 8 ., Nos. 3811g 

process of racing grindstones.] Mast. & S., No. 
381 1 j 

procured.] Gaming, No. 399b 
professing to tell fortunes.] Crim., Nos. 12,109a, 
12,109b 

profit.] Inc. T., No. 224a 

profits available for dividend.] Coys., No. 4016a 

profits or gains.] Inc. T., Nos. 93a, 90a, 97a, 97b, 

99a 99 k 

profits or gains brought into charge to tax.] 

Inc. T., No. 309c 

promotion of sport.] Char., No. 199a 
proper & necessary powers of working.] Mines, 
No. 944a 

propel books of account.] Insce., No. 3269a 
properly packed.] Carr., No. 1323f 
property.] Bkpcy., 0 Nos. 6738a, 7081b, 7782b ; 

Const. Law, No. 474a ; Dep., Nos. 128c, 486a 
property held by bankrupt on trust.] Bkpcy., 
No. 6160a 

property in lands, tenements, hereditaments & 
heritages.] Inc. T., No. 30a 
property ... in respect of which estate duty is 
leviable.] E. D., No. 129a 
property locally situate out of the United Kingdom.] 
Chos., No. 20a ; Coys., No. 4389a ; Revenue, 
No. 001a 

property (not personal).] Wilib, No. 6881a 
property of which deceased was competent to dis- 
pose.] E. D„ No. 33a 

property recovered or preserved.] -Solus., No. 
3307a 

property, rights & interests within His Majesty’s 
dominions.] Aliens, Nos. 216f, 216g, 216m, 
215n, 215o, 215p; Prize L., No. 1103a 
property undisposed of by will.] Exors., Nob. 
6917a, 6917b, 6919a 

property with respect to which the personal qualifica- 
tions of the tenant are of importance.] L. &T., 
No. 6399a 

protective trusts.] Powers, No. 187b 
Protestant.] Dep., No. 176a 
public charity.] Mast. & S., Nos. 4230a — 4230c 
publlo duty.] Pub. Auth., No. 777a 
public interest.] Pats., No. 1661a 
publlo mischief.] Crim., No. 0736a 
public place.] Str. Traf., No. 222f 
public religious worship.] Ecol., No. 2a 
public school.] Educ., No. 182a ; Inc. T., 
Nos. 69a. 02a * 

public street, road, or place.] Str. Trap., No. 94a 
public trusts.] Char., No. 1870b 
publish any proposal ... for the sale of any 
ticket.] Gaming, Nos. 462a, 404a, 404b 
punctually.] B. of Exch., No. 441a 
purchase.] E. D., No. 102a 

purchase for partial consideration.] E. D., 
No. 107a 

purchaser for valuable consideration.] Bkpcy., 
Nos. 7719a, 7121a 

purposes of his trade or business.] Mast. & S., 
No. 2227a 

purposes of the employer’s trade or business.] 

Mast. & S., No. 2204a 
put through.] Bkpcy., No. 7393a 

qualified persons.] Coys., No. 2879a ; Dep., 
No. 52c 

quia timet.] Eqy., Nos. 2702a, 2706a 

railway.] Carr., No. 1287a 
railway charges.] Rys., No. 756a 
railway motor carriage.] Carr., No. 1246b 
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railway vehicle.] Garb., No. 1245b 
ratione Document!.] Hghys., No. 1002a 
ration® tenured.] Hghys., No. 951a 
ready for shipment.] S. Goods, No. 622a 
real & personal estate.] Exons., No. 5917b 
realisation.] Inc. T., Nos. 95b, 309a 
real securities.] Mtge., No. 383a 
real securities In England or Wales, but not in 
Ireland.] Mtge., No. S89a 
reasonable deviation.] Ship., No. 3162a 
reasonable diligence.] Stb. Trap., No. 245a 
reasonable excuse.] Agric., No. 978a ; Educ., 
Nos. 78a, 79a, 96a 

reasonable notice.] Mtge., No. 1041a 
reasonable opportunity of making a valuation.] 

Agric., No. 265c 

reasonable part of income.] Inc. T., No. 674n 
reasonable steps to obtain employment.] Mast. 

& S., Nos. 3283b— 3283k 
reasonable time.] Inc. T., No. 674g ‘ 
reasonable wear & tear excepted.] L. & T., 
No. 4739a 

reasonably required for the purpose of carrying out 
this Act.] Rates, No. 1158b 
receivable.] Inc. T., No. 691a 
receiver.] B. op Exch., No. 763b 
receiver, F. Ltd.] Coys., No. 5036a 
receives payment.] Bank., No. 292b 
receiving.] Inc. T., No. 632a 
reconstruction.] Sewers, No. 304a 
recovery.] Mast. & S., No. 3541a 
rector of St. Thomas* Roman Catholio Church at N.] 
Char., No. 991b 

rectory with cure of souls.] Eccl., No. 3466a 
refusal or failure to agree to arbitration.] Agric., 
No. 266j 

regular jurymen.] Crnrs., No. 152a 
regularly employed.] Poor L., No. 100a 
reimbursing or repaying any money knowingly lent 
or advanced for betting.] Gaming, No. 188a 
relating to payments on death of children.] Fr. 

Soc., No. 175a 
relief.] Poor L., No. 1607a 
relief, order or direction concerning or relating 
to a charity, or' the estate, funds, property or 
income thereof.] Char., No. 2177a 
remainder of any monies.] Wills, No. 5708a 
renewal debentures.] B. of Exch., No. 843a 
repair.] Sewers, No. 304a 
repatriation fund . . • for . . . returned soldiers.] 
Char., No. 199b 

requisite consent cannot be obtained.] Trusts, 
No. 3466a 

res gestm.] Evn>., Nos. 311a, 311b 
resident.] Aliens, No. 13a ; Inc. T., Nos. 131b, 
131c; Lunatics, 1419d 

resident in the United Kingdom.] Inc. T., No. 489a 
resorting.] Gaming, No. 278a 
restoration or maintenance.] Char., No. 1444b 
restraint of princes, rulers & people.] Contr., 
No. 3183a 

retail shop.] Rates, Nos. 2261, €26q, 226s, 
226t, 226y, 226aa, 226cc 
retailer.] Wghts., No. 110a 
return.] Corpns., No. 1493a ; Ontmpt., No. 528a 
revenue.] Rates, No. 800a 
reversible.] Ship., No. 3665a 
reversion.] L. & T., No. 4841b 
revert to Sc be added to my general residuary 
estate.] Exors., No. 5654a 
right heirs.] Cohlds., No. 1533b ; Wills, No. 
7171a 

rights capable of being transferred.] Coys., No. 
6457a v 

road*] Str. Trap., No. 232c 
rogue 6 vagabond.) Grim., No. 1031a 


rolling stock.] Carr., No. 1246a 
Roman Catholic Church.] Char., No. 981c 
Royal National Lifeboat Institution.] Char., 
No. 47a 

royalties.] Dep., Nos. 98, 98a, 130e 
rule.] Jdgmts., No. 368a 


salary.] Pub. Auth., No. 1048a 
sale for use as food for cattle.] Agric., No. 
978b 

sale in exercise of a statutory power to enforce a 
right or to satisfy a claim or lien.] Agric., 
No. 978b 

salvage plant.] Royal F., No. 66a 
same authority in the conduct of any reference or 
trial as a judge of the High Court.] Arbn., 
No. 2580b 

satisfied.] Pub. Hlth., No. 481a 
scheme.] Educ., No. 24a , Electric, No. 103c 
secured creditors.] Bkpcy., No. 3375a 
securities for money.] Mtge., No. 1324a 
security for an annuity.] Revenge, No. 619a 
see other side for completion.] Wills, No. 839a 
self-governing Dominion.] Coprt., No. 389a 
seller of milk.] Inc. T., No. 79b 
selling price.] Pub. IIlth., No. 509c 
semper preesumltur pro matrlmonlo.j Q. & W., 
No. 453a 

sentence.] Crim., No. 5554a 
servant or agent.] Intox., No. 733a 
service of the council of any county.] Poor L., 
No. 105a 

set apart for the purposes of Interment.] Burial, 
No. 291a 

settled land.] Sttlmts., No. 2697 
set up a counterclaim.] Ai>m., No. 969a 
set up & commenced.] Inc. T., No. 200b 
set up new profession.] Inc. T., No. 315a 
seven days.] Crim., No. 3165a 
sewers made . . . for his own profit.] Sewers, 
Nos. 126a, 126b 

Shakespeare Memorial National Theatre.] Char., 
No. 73a 

shall be deemed to be a rogue Sc vagabond.] Gam- 
ing, No. 466a 

shall die.] Wills, No. 6527a 
shall do some act whereby income would be 
assigned.] Bkpcy., No. 6909a 
shall not pass to any trustee or other person.] 
Bkpcy., No. 6296a 
shares.] Wills, No. 5466a 
ship.] Adm., Nos. 87a, 1724a 
ship entitled to be registered as a British ship.] 
Adm., No. 648a 

ship or vessel.] . Inscb., No. 605a 

shipped In apparent good order Sc condition.] 

Ship., No. 2257a 

ship’s creditors.] Confl., No. 1309b 
shop assistant.] Fact., No. 206a 
sickness.] Mast. & S„ No. 640a 
signed by him.] Bkpcy., No. 8653a 
single private drain.] Sewers, No. 14a 
single woman.] Basty., No. 262a 
sinking.] Insce., No. 1608a 
soc!6t6 en nom collectlf.] Inc. T., No. 206a 
society.] Action, No. 599a 
so far as the circumstances of the case admit.] 
Ship., No. 5686a 

so long as he is in the service of the council of any 
county.] Poor L., No. 105a 
Soldiers* Crippled Homes.] Char., No. 891a 
sole agency.] Agcy., Nos. 1813a, 1813b, 2083a — 
2083c 

sole Sc exclusive right of representing or per- 
forming.] Contr., No. 4922a 
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•ole selling agents.] S. Goods, No. 1899a 
solely occasioned.] Mikes, No. 327g 
solvent.] Bkpot., No. 4116a ; Coys., No. 3863b 
some other or further use.] Str. Trap., No. 
188a 

special clroumstanoes.] Exons., No. 1468a; 
Soles., No. 2161a 

special occasion.] Iktox., Nos. 679a, 682a ; Sm 
Traf., Nos. 70p, 70q 

special requirements of the district.] Iktox. L., 
No. 682d 

specially equipped with salvage plant.] Royal F., 
No. 66a 

specially valuable articles.] Inscb., No. 3282c 
specifically described.] B. of Sale, No. 420a 
specific cause.] Ino. T., Nos. 212, 214a 
specified.] S. Goods, No. 1905a 
specified age.] Ino. T., No. 545c 
stage carriages.] Str. Traf., No. 70e, 70f, 76g 
standard.] Oaer., No. 1323a 
standing.] Str. Traf., No. 232a 
stateless person.] Aliens, No. 49a 
step in the proceedings.] Arbn., Nos. 316a, 402a 
storage.] Rates, Nos. 226g, 226o 
street.] Hghys., Nos. Ola, 2766a ; S. Land, 
No. 1162a ; Sp. Pfcib., No. 707a 
struck with sterility.] Open Sp., No. 14a 
subject of the decree.] H. & W., No. 6624b 
subject to any legal objection.] Arbn., No. 816a 
subject to a proper contract to be prepared by the 
vendor’s solicitors.] Contr., No. 540b 
subject to contract.] Agoy., No. 1705a ; Contr., 
Nos. 539a, 540a 

subject to purchaser’s solicitor approving the lease.] 

Contr., No. 3324a 

subject to such terms being fully set out in a formal 
contract or agreement.] Contr., No. 611a 
subject to suitable agreements being arranged 
between your solicitor & mine.] Contr., 
No. 546a 

subject to surveyor’s report.] Contr., No. 422b ; 
S. Land, No. 32a 

subject to the terms of a lease.] Contr., No. 419a ; 
L. & T., No. 370a 

subject to the title being approved by our solicitors.] 
Contr., No. 420a 
submission.] Arbn., No. 36a 
substantial injustice.] Bkpcy., No. 1286b 
substantial part.] Coprt., No. 489a 
succession.] Ino. T., Nos. 210a — 210d 
such charges as were in foroe.] Carr., No. 1877m 
suffer.] L. So T., No. 2932a 
suffer an injustice.] Lunat., No. 529a 
sufficient cause.] Bkpcy., Nos. 1077a, 1483a, 
1491a 

sufficient evidence.] S. Land, No. 1394a 
suitable.] Mast. So S., No. 3392a 
Summary Jurisdiction Acts.] H. & W., No. 6233b 
sum periodically payable.] Revenue, No. 019a 
Sunday.] Crim., No. 5570b 
Superior of the Jesuit Church.] Char., No. 79a 
supply of mechanical power.] Fact., No. 98a 
surety or guarantor for the debt due to such 
creditor.] Bkpcy., No. 7361a 
surplus assets.] Coys., No. 6569a 
surrounding olroumstances.] B. of Bxch., No. 
703b 

surviving*.] Wills, Noe. 0887a, 9748a 
survivors.] Wills, No. 10,427a 


tackle Sc furniture of the barge.] Inscb., No. 
519a 

tax appropriate thereto.] Inc. T., No. 467a 
team-work.] Agric., No. 166a 
temporarily used.] Fact., No. 163a 


temporary building.] Jnenrse., No. 219a; Pun. 
Hlth., No. 266a 

tenant.] L. So T., Nos. 73524, 7369b, 7359c 
tenement factory.] Fact., No. 98a 
termination of the tenancy.] Agric., No. 266h 
term of not less than two years.] L. So T., No. 

7359d 

term of years.] Rates, No. 1057a 
testamentary expenses.] Exons., Nos. 5443a, 
3819a 

the area.] Ship., No. 8104a 
then current rate.] Rates, No. 1184a 
the same.] Hghys., No. 2244a 
thing in action.] H. So W., No. 2294a 
third parties.] Insob., No. 2902a 
threatening to accuse . . . of • • . crime.] Grim., 
No. 10,505a 

tickets in any lottery.] Gaming, No. 466b 
till further order.] Ecol., No. 1775a 
title deeds.] Real Prop., No. 637b 
to be at his own disposal.] Char., No. 1424a 
to be drawn by counsel.] Contr., No. 504a 
to be sent to me as published.] Contr., No. 1213a 
to be settled by arbitration in London in the usual 
way.] Arbn., No. 135a 
to get votes.] Elect., No. 96a 
to his knowledge false.] Inscb., No. 3217h 
trade.] Bkpcy., No. 274a ; Ino. T., Nos. 99j, 1 12a, 
114a, 114b, 110a; Work, No. 74a 
trade expense.] Ino. T., Nos. 224a — 224c, 220a, 
226b 

trade of the mine.] Mines, No. 327u 
trader.] Bkpcy.. Nos. >79b, 100a; Carr., No. 
1100c 

trader interested.] Carr., No. 1377a 
trading.] Inc. T., No. 119a 
trading receipts.] Inc. T., No. 119a 
trade or business carried on for purposes of gain.] 
Work, Nos. 118a, 123b 

transfer of goods in the ordinary course of business 
of any trade or calling.] B. of Sale, No. 138b 
transfer of property.] Bkpcy., No. 2902a 
transfer or assignment.] B. of Sale, No. 830a 
treacle delivered direct to farmers.] Rates, 
No. 226nn 

treated as a market garden.] Agric., No. 207a 
true owners.] Bank., No. 687a ; B. of Sale, 
No. 710a 

trust instrument.] Sttlmts., No. 31431 
trustee.} Coys., No. 0857a 
trustees for sale.] S. Land, No. 1104a 
twelve feet in height.] Pub. Hlth., No. 204b 
twenty-three years of age or under.] Crim. 
Nos. 9323o — 9328© 

two institutions . . . which I hope to be able to 
name.] Char., No. 703a 


uberrimse fldei.] Inscb., No. 2907a 
ulterior to the limitations therein.] Sttlmts., 
No. 2399b 

unconditionally.] H. So W., No. 5410a 
under any clroumstanoes whatsoever.] Care., 
No. 851b 

under deck.] S. Goods, Noe. 674a, 1887c 
under efficient instruction in some other manner.} 

Educ., No. 88a 

under influence of drink.] Intox., No. 764b 
underlet or permit any other person to use v* 
occupy.] Agric., No. 164a; Animals, No. 
342a 

under proper conditions.] Corpns., No. 340a 
under suen circumstances that he is the imMI 
owner thereof.] Bkpcy., Noe. 6302a, 6382a, 
6882b 

undertaking.] Contr., No. 3379a 
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under the control of not more than five persons.] 
INC. T., No. 674q 

under this Act.] H. ® W., No. 6230a 
under way.] Ship.* Nos. 5608a* 5648a 
unfinished buttons.] Revenue, No. 03d 
unforeseen contingencies excepted.] Contr., No. 
2505a 

United Methodists.] Char., No. 901a 
Universal Negro Redemption Fund.] Char., No. 
272a 

unlawful gaming.] Gaming* Nos. 255a* 267a, 
278a 

unless he attempts to become bankrupt.] Bkpcy., 
No. 5936a 

unreasonably refused to grant.] Mines, No. 32 le 
unreasonably withhold.] L. & T.* Nos. 2995b* 
5287a, 5291a • 
unship.] Waters, No. 821b 
until after the completion of the works.] Bldg. 
Conts., No. 388a 

until further order.] H. & W., No. 5405b 
until he shall do some act • . . which shall forfeit 
the same in the case of bankruptcy.] Bkpcy., 
No. 5936a 

until she shall marry again.] H. & W., No. 755b 
unto my country England.] Char., No. 217c 
untrue.] Insce., No. 2855a 
used.] Gaming, No. 399b 

used as parts of a single . . . factory.] Rates, 
No. 226cc 

used only for commercial travelling.] Insce., 
No. 3279a 

used or intended to be used as a model dr pattern 
to be multiplied.] Cofrt., No. Ilia 
use of this form constitutes a submission to the rules 
of the association.] Custom, No. 703a 
usual covenants.] L. & T., No. 2498a 
usually.] Inc. T., No. 204a 

usual public-house contract to be entered into.] 

Contr., No. 513a 

utters . . . any letter . . • demanding • . . with 
menaces.] Crim., No. 10,487a 


valid lease.] L. & T., No. 7S59d 
valuable business premises.] Auct., No. 191a ; 
S. Land, No. 576a 

value.] Animals, No. 694a ; Exors., No. 4101b 
value cheque on London.] Money, No. 17b 
vehicle.] Insce., No. 3157a 
venire de novo.] Crim., Nos. 2567a, 3287a, 6234a, 
6234b, 6237b 

violation or culpable neglect of duty.] Exors., 
Nos. 3127a, 3127b 

volenti non fit injuria.] Animals, Nos. 205a, 205b ; 
\ Carr., No. 598a ; Libel, No. 167c ; Mast. 
& S., No. 407 Id; Negl., No. 620b 
voluntary transfer.] Bkpcy., No. 7220a 
voyage.] Insce., No. 912a 


war.] Aliens, No. 405a 

war bonuses.] L. G., No. 48a 

war loan.] Wills, No. 5532a 

War Saving Certificates*] Wills, No. 5532b 

ways. Mast. & S., No. 1881a 

weather.] Ship., No. 2730a 
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weather working days.] Ship., No. 2730a 
wherein no business of any kind is carried on.] 

L. & T., No. 2913a 

which I promise never to repay.] B. of Exch., 
No. 295a 

whist drive.] Clubs, No. 140a 
whole means & estate.] Bkpcy., No. 5936b 
wholesale distributive business.] Rates, Nos. 
220h, 220o, 226t 

wholly let out in apartments or lodgings.] Rates, 
Nos. 675a, 675b 

wholly pastoral.] Agric., No. 30f 

whosoever.] Crim., No. 8121a 

widows with young children dependent on them.] 

Char., No. 21a 

Wife.] H. & W., Nos. 1223a, 2039a; Wills, 
No. 7307a 

wilful act.] Mast. & S., No. 407 Id 
wilful act or omission.] Coys., No. 3059a 
wilful default.] Exors., No. 6915a 
wilfully assaults . . . child ... in a manner 
likely to cause . . . unnecessary suffering.] 
Crim., No. 9023a 

wilfully refusing & neglecting to maintain.] Crim., 
No. 72b 

wilfully withhold.] Trade, No. 1157a 
wilful neglect.] Crim., No. 1985a 
wilful neglect or default.] Coys., Nos. 3059a, 
4078a 

wilful or wrongful act or default.] Coys., No. 432c 
wlnding-up of any partnership.] Pictnrs., No. 
1091a 

wine.] Intox., No. 9a 

with all faults.] S. Goods, Nos. 043a — 043c, 045a 

within due time after my death.] Wills, No. 7034a 
within six years.] Agric., No. 229a 
within ten miles from X.] Trade, No. 457a 
within the prohibited degrees of affinity.] I nets.. 

No. 1253b 

without negligence.] B. op Exch., No. 2475b 
without prejudice.] Evid., Nos. 535a, 3850a 
without prejudice to any civil liability.] Auric., 
No. 978a 

with respect to the objects of the company.] 
Coys., No. 4321a 

with utmost dispatch.] Ship., No. 2059a 
work.] Coprt., No. 325c; Tele., No. Ola 
work connected with the Roman Catholic Church.] 
Char., No. 717d 

working hatch.] Ship., No. 3920a 
working holiday.] Ship., No. 4048a 
work of the Cathedral.J Char., No. 717c 
work of the Church in Wales.] Char., No. 718b 
workman.] Mast. &S., Nos. 2057a, 2057b, 2189a, 
2057d 

works.] Mast. & S., No. 1881a 

wreck.] Ship., No. 085c 

writing.] Contr., No. 407b 

written promise to pay.] Limit, of A.. No. 350a 


year to year.] Mabt. & S., No. 709a 


Zoological Gardens, upkeep & improvement of.] 

Char., No. 70a 

zoology, advancement of.] Char., No. 70a 


nusvxD nr bee taw by william clowm abb sobs, limited, londoh abd bicoles. 




